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innuAii  BUN.  lifb  ins.  (X>.  of  nbw- 

ARK,  N.  J.,  T.  FIRST  NAT.  BANE 

OF  XjOniSVILIiB.1 

(Court  of  Appeals  of  Kentucky.     June  14, 

1902.) 

UPE  IN3URAMCB-CASH  BURRENDBR  VAI^TTO- 
KXTENDED  INSURANCE  —  CONSTRUCTION  OF 
POUCY— WORDS  CONTROL  FIOURB3— DBDUO- 
TIOK  OF  AMOUKT  OF  LOAN. 

1.  Wbeie  a  policy  of  life  insurance  proTided 
that  npon  the  nonpayment  of  a  premium  the 
insnred  aboald  be  entitled  to  receive  aa  a  cash 
nirrender  ralue,  after  deducting  any  loan  made 
to  bim,  the  net  reserve  of  the  policy,  less  a 
oertaiD  surrender  charge,  and  that  this  might 
be  applied  to  the  extension  of  the  insurance, 
that  proTision  must  control  the  figures  in  an- 
other part  of  the  policy  purporting  to  give  av 
the  cash  surrender  yalue  at  a  certain  time  ar 
amount  less  than  the  net  reserve  after  deduct- 
ing the  surrender  charge,  since  words  control 
figures,  and  the  policy  besides  is  to  be  con- 
strued most  favorably  to  the  insured. 

2.  The  rule  that  all  doubts  in  regard  to  the 
meaning  of  a  iwlicy  of  insurance  must  be  solv- 
ed against  the  insurer  should  be  strictly  ap- 
plied in  the  case  of  life  insurance  after  the 
death  of  the  insured. 

3.  It  being  doubtful  whether  figures  given 
in  a  table  in  a  policy  were  intended  to  repre- 
sent the  cash  surrender  value  or  merely  the 
loan  value  at  the  expiration  of  certain  periods, 
they  must  be  regarded  as  representing  the  loan 
value,  or  the  amount  the  company  agrees  to 
lend  on  the  policy,  as  that  construction  har- 
monizes all  parts  of  the  contract,  and  is  there- 
fore to  be  preferred  to  one  that  makes  them 
conflict,  especially  as  it  is  the  more  favorable 
to  the  msured. 

4.  A  construction  which  makes  the  cash  sur- 
render value  much  less  where  the  insured  ob- 
tains a  loan  and  makes  default  in  payment 
than  it  Is  where  there  is  no  loan  is  to  be  avoid- 
ed, since  it,  in  effect,  makes  the  contract  pro- 
vide for  a  forfeiture  for  the  failure  to  pay  a 
debt,  and  therefore  makes  it  not  only  oppres- 
rive,   bnt  osniions. 

6.  Though  the  amount  of  the  loan  is  to  be 
deducted  from  the  net  reserve  in  determining 
the  amonnt  to  be  applied  to  the  extension  of 
the  insurance,  yet  upon  the  death  of  insured 
during  the  term  of  extended  insurance  the  un- 
paid amount  of  the  loan  i»  also  to  be  deduct- 
ed from  the  amount  due  on  the  policy,  this 
being  tiie  express  provision  of  the  contract, 
and  It  not  being  reasonable  for  the  insured  to 
have  both  the  cash  surrender  value  and  the 
continued  insurance. 

Appeal  from  circuit  court,  JefferBon  coun- 
ty, law  and  equity  division. 

*tLvpoTtM  by  Edward  W.  Hlnea,  Bwi.,  o(  tb.  Frank- 
tort  bar.  and  (ormerly  lUta  rwortw. 

e98.W.-l 


"Not  to  be  <Aclally  reported." 

Action  by  the  First  National  Bank  of 
Louisville  against  the  Mutual  Benefit  Life  In- 
surance Company  of  Newark,  N.  J.,  on  a  pol- 
icy of  life  Insurance.  Judgment  for  plaintUT, 
and  defendant  appeals.    Afllrmed. 

Dodd  &  Dodd,  for  appellant.  Matt  O'Doh- 
erty  and  Leopold  &  Pennebaker,  for  appellee. 

HOBSON,  J.  Tbls  salt  was  insUtuted  by 
appellee  to  recover  on  a  policy  issued  by  ap- 
pellant to  W.  A.  Sudduth  Insuring  bis  life  in 
the  sum  of  $5,000,  in  consideration  of  the 
payment  of  a  semiannual  premium  of  $63.60. 
The  plaintiff  recovered  below,  and  the  de- 
fendant appeals. 

Tbe  policy  is  wtiat  is  called  nonforfeitable; 
that  is,  it  provided  that  if  Sudduth,  after 
paying  two  full  annual  premiums,  should  fail 
to  pay  any  semiannual  premium  when  due, 
"its  entire  net  reserve  by  the  American  Ex- 
perience Mortality,  and  interest  at  four  per 
cent  yearly,  less  any  Indebtedness  to  the 
company  on  the  policy,  shall  be  applied  by 
the  company  as  a  single  premium,  at  tbe 
company's  rates,"  to  the  purchase  of  nou- 
particlpating  Insurance  for  tbe  full  amount 
insured  by  the  policy.  After  Sudduth  bad 
paid  on  the  policy  12  annual  premiums,  he 
failed  on  July  30,  1800,  to  pay  the  seiiiinn- 
nual  premium  then  due,  and  died  about  t'uur 
months  later.  At  the  time  he  failed  to  pay 
this  premium  the  net  reserve  to  which  tbe 
policy  was  entitled  was  $718.90.  Tbe  testi- 
mony of  the  defendant's  actuary,  given  on  Its 
own  behalf  on  this  subject.  Is  as  follows: 
"Q.  What  was  the  amount  of  the  net  re- 
serve which  would  have  been  applicable  on 
this  policy,  or  which  was  applicable  on  this 
policy,  for  the  purpose  of  term  insurance,  ou 
the  30th  of  July,  1889?  A.  If  thore  bad  been 
no  loan  upon  the  policy?  Q.  Yes,  sir.  A.  If 
there  had  been  no  loan  on  the  policy,  the  net 
reserve  by  the  American  Experience  Mortal- 
ity and  four  per  cent.  Interest  which  would 
have  been  applicable  to  the  purchase  of  ex- 
tended insurance  would  have  amounted  to 
$7iaS0."  Previous  to  July  80,  1890,  Sudduth 
bad  secured  a  loan  from  the  company  on  the 
policy,  and  bad  executed  to  It  a  note  for 
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^617.90,  which  matured  that  day.  By  the 
terms  of  the  policy  as  It  was  originally  Is- 
sued, the  net  reserve,  less  any  Indebtedness 
to  the  company  on  the  policy,  was  to  be  ap- 
plied by  the  company  to  the  purchase  of 
nonpartlcipatlng  Insurance  for  the  full  amount 
of  the  policy.  If  we  deduct  the  amount  of 
the  loan,  $617.30,  from  the  admitted  amount 
of  the  net  reserve,  f  718.30,  we  have  a  balance 
of  $101.00  which  was  applicable  to  keeping 
the  policy  alive,  and  which  would  have  Icept 
it  alive  until  long  after  the  death  of  Sudduth. 
So  that  by  the  terms  of  the  policy  as  origin- 
ally issued  It  is  clear  that  it  had  not  lapsed 
at  the  death  of  Sudduth,  on  November  iH, 
1896.  But  on  March  24,  1806,  the  company 
and  Sudduth  modified  it  by  substituting  for 
the  nonforfeiture  clause  the  following  more 
liberal  contract  on  the  part  of  the  company: 
"When  after  two  full  annual  premiums  shall 
have  been  paid  on  this  policy  It  shall  ceigse 
or  become  void  solely  by  the  nonpayment  of 
any  premium  when  due,  its  entire  net  reserve 
by  the  American  Elzperience  Mortality  and 
Interest  at  four  i>er  cent  yearly  (provided 
there  be  no  loan  on  the  policy)  shall  be  ap- 
plied by  the  company  as  a  single  premium, 
at  the  company's  rates  published  and  In  force 
at  this  date,  either— First,  to  the  purchase  of 
nonpartlcipatlng  term  Insurance  for  the  full 
amount  Insured  by  this  policy;  or,  second, 
upon  the  written  application  by  the  ownv 
of  this  policy,  and  the  surrender  thereof  to 
the  company  at  Newark  within  three  months 
from  such  nonpayment  of  premium,  to  the 
purchase  of  a  nonparticipatlng  paid-up  policy 
payable  at  the  time  this  policy  would  be  pay- 
able If  continued  in  force;  both  kinds  of  in- 
surance aforesaid  will  be  subject  to  the  same 
conditions,  except  as  to  payment  of  premiums, 
as  those  of  this  policy;  third.  If  preferred, 
the  company  will,  on  surrender  of  the  policy 
fully  receipted  within  the  said  three  months, 
pay  as  a  cash  surrender  value  its  entire  net 
reserve  by  the  American  E<xperience  Mortal- 
ity, and  Interest  at  four  and  one-half  per  cent 
yearly,  less  a  surrender  charge  equal  to  one 
■per  cent,  of  the  sum  Insured  by  the  policy." 
"If  there  be  any  loan  on  the  policy,  such  in- 
debtedness shall  be  paid  off  out  of  the  cash 
surrender  value,  and  the  remainder  paid  In 
cash  by  the  company;  or  a  value  will  be  al- 
lowed by  the  company  in  the  form  of  extend- 
ed or  paid-up  Insurance,  as  above  provided, 
the  amount  to  be  applied  to  the  purchase  of 
such  insurance  being  correspondingly  reduced 
In  the  ratio  of  the  Indebtedness  to  the  full 
cash  surrender  value."  "If  death  shall  occur 
within  one  year  after  the  nonpayment  of 
premium,  and  during  the  term  of  extended 
insurance,  there  shall  be  deducted  from  the 
amount  payable  any  premium  that  would 
have  become  due  on  this  policy  if  it  had  con- 
tinued in  full  force;  also  the  amount  of  any 
indebtedness  on  this  policy  at  time  of  such 
nonpayment  of  premium."  '"The  company 
will  at  any  time  while  the  policy  is  in  full 
force  loan  up  to  the  limit  secured  by  its  caab 


surrender  value,  upon  a  aatlsfaetory  assign- 
ment of  the  policy  to  the  company  aa  collat- 
eral security." 

The  figures  given  In  the  following  table  are 
based  upon  the  assumption  that  all  premiums 
(less  current  dividends)  have  been  fully  paid 
in  cash.  The  indebtedness,  If  any,  may  be 
paid  off  in  cash,  in  which  case  the  figures 
in  the  tables  will  apply: 


«•« 

In  Caie  of  Utpsa  of  Policy. 

Cuh  Sarrendar 
Value. 

11 

Extended  In- 

Loan  Value. 

■nranee. 

Pald-Up 

:; 

Yean. 

Days. 

Policy. 

Mb 

•  421  15 

9 

82 

*1.140 

10th 

484  20 

10 

18 

1.265 

11th 

548  60 

10 

818 

1,880 

12th 

517  10 

U 

184 

1X18 

isth 

68785 

U 

IS 

1.630 

Mth 

7«B70 

12 

182 

1,750 

16th 

884  40 

12 

118 

1,870 

tOtb 

1.238  86 

13 

206 

2,425 

25th 

1,685  45 

IS 

4 

2,920 

SOth 

2.157  00 

It 

280 

8,836 

8Sth 

2,680  40 

10 

80 

8,680 

Mth 

1,078  15 

8 

WT 

StW 

It  will  be  observed  from  the  table  that  if 
there  had  been  no  loan  on  the  policy  the  net 
reserve  would  have  extended  the  Insurance 
for  11  years  and  181  days.  The  first  and  sec- 
ond conditions  In  the  nonforfeiture  provision 
do  not  control  the  case,  and  need  not  be  con- 
sidered. The  case  turns  on  the  third  clause, 
which  Is  In  these  words:  "The  company  will, 
on  surrender  ot  the  policy  fully  receipted 
within  the  said  three  months,  pay  as  a  cash 
surrender  value  Its  entire  net  reserve  by  the 
American  Experience  Mortality,  and  Interest 
at  four  and  one-half  per  cent  yearly,  less  a 
surrender  charge  equal  to  one  per  cent  of  the 
sum  Insured  by  the  policy."  The  net  reserve 
being  $718.30,  the  sum  Insured  by  the  p<dicy 
being  $5,000,  and  1  per  cent,  of  this  being  $50, 
the  company  was  bound  by*  this  provision, 
if  there  had  been  no  loan  upon  the  pcdicy,  to 
pay  as  a  cash  surrender  value  its  entire  net 
reserve,  $718.30,  less  a  surrender  charge  of 
$50,  or  $668.30.  If  there  had  been  no  loan  up- 
on the  policy.  It  is  clear,  therefore,  that  Sud- 
duth might  have  surrendered  it  on  July  30, 
1899,  and  collected  on  it  as  its  cash  surrender 
value  $a68.3a  So  far  all  is  clear  and  plain, 
and  there  is  no  difference  of  opinion  among 
us.  But  In  fact  there  was  a  loan  of  $617.30, 
and  the  question  Is  what  effect  tills  has.  The 
next  clause  of  the  policy  determines  this: 
"If  there  be  any  loan  on  the  policy,  such  In- 
debtedness Shan  be  paid  off  out  of  the  cash 
surrender  value,  and  the  remainder  paid  in 
cash  by  the  company;  or  a  value  will  be  al- 
lowed by  the  company  In  the  form  of  extend- 
ed or  paid-up  insurance,  as  above  provided, 
the  amount  to  be  applied  to  the  purchase  of 
such  Insurance  being  correspondingly  reduced 
In  the  ratio  of  the  Indebtedness  to  the  full 
cash  surrender  valne."  The  full  cash  sur- 
render value  of  the  policy  was  $668.30. 
There  being  a  loan  on  the  policy  of  $617.30, 
this  must  be  deducted,  and  leaves  a  balance- 
of  $51  to  be  applied  in  the  form  of  exteud«d 
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Insurance.  The  premlTim  for  ilx  monfbs  was 
$83.50.  $51  -would  tberefore  have  carried 
tlie  policy  over  four  months,  and  prevented  It 
from  lapsing  before  Sudduth's  death,  on  No- 
vember 29th. 

The  defense  rests  upon  the  narrow  and  un- 
tenable ground  that  in  the  table  of  figures  the 
amount  of  the  cash  surrender  value  is  set 
down  In  figures  at  $617.30,  and  that  as  this 
was  the  amount  of  the  note  nothing  was  left 
for  extended  insurance.  This  ignores  the  ex- 
press stipulation  of  the  policy,  made  in  care- 
fully chosen  words  selected  by  the  company, 
by  which  It  Is  expressly  agreed  that  the  cash 
surrender  value  of  the  policy  shall  be  Its  en- 
tire net  reserve  ^718.30),  less  a  surrender 
charge  of  one  p«r  cent  of  the  sum  Insured  by 
Oie  policy  ($50).  It  being  expressly  stipulated 
In  words  what  the  cash  surrender  value  to,  if 
the  amount  of  the  cash  surrender  value  is  set 
down  In  figures  elsewhere  at  a  dlfterent 
amount,  which  shall  control,  the  words  (X  the 
figures? 

No  rule  Is  better  settled  than  that  where 
ttiere  Is  a  conflict  between  the  words  of  a  con- 
tract and  the  figures  given  in  it  the  words  con- 
trol the  figures.  1  Pars.  Gont  140.  By  the 
words  of  this  contract  it  cannot  be  denied  that 
if  there  had  been  no  loan  on  the  policy  Its  full 
cash  surrender  value  would  have  been  $668.- 
aa  There  being  a  loan  of  $617JI0,  there  was 
a  balance  of  $51,  which  by  the  express  terms 
of  the  contract  went  In  the  form  of  extended 
Insurance,  and  prevented  It  from  lapsing  on 
the  nonpayment  of  the  premium,  under  the 
nonforfeiture  provision,  dnring  the  time  that 
the  $51  would  pay  the  insurance.  These  ^- 
prees  stipulations  of  the  contract,  In  carefully 
choaen  words  selected  by  the  insurer,  cannot 
be  overborne  by  figures  found  elsewhere  in 
tiie  contract,  if  Inconsistent  with  them.  '^ 
the  terms  of  a  policy  are  capable  of  two  inter- 
pretations equally  reasonable.  It  is  the  general 
rule  that  that  eonstmction  which  to  most 
favorable  to  the  insured  must  be  adopted. 
As  it  Is  the  company  that  prepares  the  con- 
tract, the  Insured  not  being  consulted  with 
regard  to  the  form  thereof,  all  doubts  In  re- 
gard to  Its  meaning  must  be  solved  against 
the  company."  **In  oonstming  a  contract  of 
the  parties,  and  their  acts  in  connection  there- 
with, the  rule  to  to  avoid  a  forfeiture  when  it 
may  be  fairly  done."  16  Am.  it  Bng.  Ene. 
Law  <2d  Ed.)  863. 

This  rule  should  be  strictly  applied  In  the 
case  of  life  Insurance  after  the  death  of 
the  Insured,  when  his  lips  have  been  closed, 
and  he  is  disabled  from  explaining  to  the 
oomt  how  he  was  misled  by  the  contradictory 
terms  of  the  contract  Any  man  reading  thto 
cmitract,  and  knowing  that  the  policy  had  a 
net  leaerre  of  $710.30,  and  therefore  a  cash 
surrender  value  of  $668.30;  if  there  was  a 
loan,  would  naturally  understand  when  he 
owed  the  company  $617.30  that  there  was  a 
balance  of  $51  to  be  applied  to  extended  In- 
soranoe,  and  he  might  therefore  neglect  for 
/our  nuMiths  to  pay  the  premiums  on  the  Idea 


that  the  Insurance  was  extended  by  the  bal- 
ance of  the  net  reserve.  The  company  should 
not  be  allowed  to  Insist  on  a  forfeiture  after 
the  death  of  the  insured,  when  by  the  ex- 
press terms  of  Its  contract,  in  words.  It  said 
to  him  there  would  be  no  forfeiture  of  the 
policy  under  the  drcumstanees. 

But  the  truth  to  there  to  no  conflict  between 
the  figures  and  the  words  of  the  contract 
The  figures  In  the  table  are  the  loan  value. 
The  company  could  not  tell  In  advance  Just 
what  the  net  reserve  would  be  at  the  end  of 
any  year.  For  the  dlvldenda  on  policies  de- 
pend upon  the  eamlnga  of  the  company.  It 
did  not  undertake  to  state  In  the  table  what 
the  cash  surreoder  value  of  the  policy  would 
be.  Thto  was  detramtned  by  the  words  of 
the  written  provision.  The  figures  in  the 
table  are  under  the  head  "Loan  Value,"  and 
are  nothing  more  than  the  amounts  which  the 
company  agreed  to  lend  upon  the  policy. 
This  construction  harmonizes  the  entire  in- 
strument and  a  construction  which  harmon- 
izes all  the  parts  of  a  written  contract  to  to 
be  preferred  to  one  that  makes  them  conflict 
And  c«:talnly,  if  there  to  a  conflict  between 
different  parts  of  the  contract  that  must  pre- 
vail which  Is  the  most  against  the  Insurer, 
and  words  must  control  figures. 

By  the  terms  of  the  original  policy  the  en- 
tire net  reserve;  less  any  Indebtedness  to  the 
company,  was  applicaUe  to  continued  Insur- 
ance; and  It  Is  a  very  unreasonable  construc- 
tion of  the  amended  more  liberal  nonforfeit- 
ure clause  to  hold  that  although  the  Insured 
was  entitled  to  surrender  the  policy  and  draw 
out  $668.30  in  cash  if  there  was  no  loan,  yet 
If  there  was  a  loan  of  $617.30  there  was 
nothing  to  apply  to  extended  insurance,  not- 
withstanding the  admitted  fact  that  there 
was  $51,  or  the  difference  between  $668.30 
and  $617.80,  which  the  Insured  would  have 
been  oitltled  to  coOeet  from  the  company  in 
cash,  had  he  presented  hto  policy  and  de- 
manded hto  note  and  the  balance  coming  to 
him.  There  was  necessarily  a  balance  of  $51 
left  In  the  hands  of  the  company  after  the 
note  for  $617.30  was  aattofied,  unless  it  Is 
held  that  Sudduth  having  made  a  loan  from 
the  company,  uid  having  made  default  In 
meeting  It  was  not  entitled  to  the  full  sur- 
render value  of  his  policy,  as  he  would  have 
been  tt  no  loan  had  been  made.  This  would 
be  to  enforce  A  naked  penalty  for  the  non- 
payment of  a  debt  If  the  contract  really 
meant  that  the  borrower  was  to  forfeit  to  the 
lender  $068.30  upcm  hto  failure  to  pay  hto 
debt  of  $617.30,  It  was  not  only  oppressive, 
but  void  under  our  laws  against  usury. 

The  circuit  court  entered  Judgment  in  favor 
of  the  plaintiff  for  the  amount  of  thd  policy, 
less  the  amount  of  the  loan  to  Sudduth, 
$617.80,  with  Interest  and  the  past-due  pre- 
mium, which  was  unpaid  at  Sudduth's  death. 
Of  thto  the  plaintiff  by  cross  appeal  com- 
plains, Insisting  that  thto  note  and  premium 
were  paid  out  of  the  caah  surrender  value, 
and  ought  not  to  be  paid  again.    The  Judg^ 
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ment  is  in  accord  wltta  tlie  terms  of  the  writ- 
ten contract:  "If  deatb  shall  occnr  within 
one  year  after  the  nonpayment  of  premium 
and  during  the  term  of  extended  Insurance 
there  shall  be  deducted  from  the  amount  pay- 
able any  premium  that  would  have  become 
due  on  this  policy  if  it  bad  continued  In  full 
force,  also  the  amount  of  any  Indebtedness  on 
this  policy  at  time  of  such  nonpayment  of 
premium."  This  is  a  reasonable  provision, 
for  the  Insured  was  not  entitled  to  have  both 
the  cash  surrender  value  and  the  continued 
Insurance.  The  cash  surrender  value  was 
payable  upon  the  cancellation  of  the  policy, 
and  its  payment  terminated  all  further  lia- 
bility. If  It  was  not  paid,  and  the  insurance 
was  continued,  it  was  right  that  the  loan  and 
unpaid  premium  should  be  deducted  from 
the  amount  of  the  policy.  Other^se  one  who 
was  in  very  bad  health  might  risk  his  not 
surviving  the  year,  and  thus  profit  by  his  own 
violation  of  contract 

The  Judgment  Is  therefore  affirmed  on  the 
original  and  on  the  cross  appeal 


BEES  T.  ANDREWS   et  al.i 

(Supreme  Court  of  Missouri,   Division  No.  1. 
May  21,   1902.) 

PARTNERSHIP— DISSOLUTION— RBCBIVBR—     . 
I^NDLORD  AND  TENANT. 

Plaintiff  entered  into  partnership  with  a 
Grm  of  theatrical  managers  who  had  a  lease 
of  a  theater.  A  short  time  thereafter  the  firm 
became  insolvent,  aud  the  owner  declared  the 
lease  forfeited  and  took  poBsession  of  the  prop- 
erty. Thereafter  plaintiff  sued  to  dissolve  the 
partnership  aud  for  an  accounting,  alleging 
that  the  lease  was  forfeited  and  possession  sur- 
rendered through  collusion  between  such  owner 
and  the  other  partners,  and  obtained  a  recov- 
ery of  the  partnership  property  and  the  ap- 
pointment of  a  receiver  of  the  building.  Held 
error,  since  the  relation  of  landlord  and  ten- 
ant did  not  exist  between  plaintiff  and  such 
owner,  and  plaintiff  had  no  interest  in  the 
building. 

Appeal  from  circuit  court,  Jackson  county; 
W.  B.  Teasdale,  Judge. 

Action  by  Lydia  E.  Rees  against  George 
Andrews  and  others.  Ftom  an  order  refus- 
ing to  revoke  an  interlocutory  order  appoint- 
ing a  receive',  the  defendant  Edward  Butler 
appeals.    Reversed. 

Appeal,  under  section  806,  Rev.  St.  1899, 
from  an  order  of  the  circuit  court  of  Jackson 
county  refusing  to  revoke  an  interlocutory  or- 
der appointing  a  receiver.  Edward  Butler  Is 
the  owner  of  the  property  on  the  northwest 
corner  of  Twelfth  and  Central  streets  In  Kan- 
sas City,  together  with  the  improvements 
situate  thereon,  which  consist  of  a  theater 
building,  formerly  called  the  "Standard 
Theater  Building,"  but  now  called  the  "Cen- 
tury Theater,"  and  a  hotel  building  called  the 
"Century  Hotel."  At  the  times  hereinafter 
stated  the  hotel  was  leased  to  one  Warrick, 
and  by  the  terms  of  the  lease  the  lessor  was 
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obligated  to  furnish  steam,  hot  water,  and 
heat  to  the  hotel,  and  the  Iwrber  shop,  bath- 
room, and  saloon  located  therein,  under  a 
penalty  of  forfeiture  of  the  lease.  On  the 
19th  of  March,  1901,  Butler  leased  the  theater 
building  to  one  Bowles  for  a  term  of  five 
years,  and.  In  addition  to  the  cash  rental,  the 
lessee  agreed  to  furnish  the  steam,  hot  water, 
and  heat  to  the  hotel,  barber  shop,  bathroom, 
and  saloon  that  Butler  was  under  obligation, 
as  stated,  to  furnish.  The  cash  rental  was 
fully  paid  up  to  Decemlier  31,  1901.  The 
lease  to  Bowies  prohibited  any  assignment  or 
subletting  withoot  Butler's  consent  On  the 
29th  of  July,  1901,  Bowles,  with  Butler's  con- 
sent assigned  the  lease  to  the  Andrews 
Opera  Company,  a  copartnership  composed 
at  that  time  of  George  Andrews,  Edward  M. 
Andrews,  and  0.  W.  King.  Afterwards,  by 
agreement  dated  August  2,  1901,  the  copart- 
nership was  formed  between  Mrs.  Lydla  B. 
Rees,  the  plaintiff,  and  George  Andrews,  Ed- 
ward M.  Andrews,  and  C.  W.  King,  under  the 
name  of  the  Andrews  Opera  Company,  and 
by  the  articles  of  copartnership  It  was  re- 
cited that  the  lease  was  owned  by  said  par- 
ties jointly;  that  Is,  that  Mrs.  Rees  owned 
one  half  tiiereof  and  the  Andrews  Opera 
Company  owned  the  other  half.  It  does  not 
appear,  however,  that  Butler  ever  consented 
to  an  assignment  of  any  part  of  the  lease  to 
Mrs.  Rees,  or  that  he  ever  knew  that  she  was 
a  member  of  the  copartnership  of  the  An- 
drews Opera  Company.  On  the  contrary,  it 
does  expressly  appear  from  the  record  that 
before  the  assignment  to  the  Andrews  Opera 
Company,  and  while  Bowles  was  the  lessee, 
Mrs.  Rees  applied  to  Butler's  agent  for  But- 
ler's consent  to  an  assignment  by  Bowles  to 
Mrs.  Rees  of  a  half  interest  in  the  lease,  and 
that  such  consent  was  refused  on  the  ground 
that  Butler  would  not  rent  the  building  to 
any  woman,  or  consent  to  any  woman's  hav- 
ing any  Interest  in  the  lease.  It  also  appears 
that  Mrs.  Bees  was  not  a  member  of  the  co- 
partnership of  the  Andrews  Opera  Company 
on  July  29,  1901,  when  Butler  consented  to 
the  assignment  of  the  Bowles  lease  to  the 
Andrews  Opera  Company,  and  did  not  be- 
come a  member  of  that  firm  until  August  2, 
1901;  and  It  does  not  appear  that  Butler  ever 
knew  of  her  becoming  a  member  of  that  firm 
at  that  time,  or  until  the  troubles  herein 
spoken  of  arose,  or  that  he  ever  consented 
that  the  firm  of  Andrews  Opera  Company,  as 
re<MrganIzed  on  August  2,  19C1,  should  be  the 
assignees  of  the  lease. 

The  Andrews  Opera  Company  entered  upon 
the  business  of  giving  performances  in  the 
theater,  and  continued  so  to  do  until  October 
2,  1901,  when  It  became  financially  embar- 
rassed. On  that  date  Butler  notified  the 
Andrews  Opera  Company  that  he  would  for- 
feit tbe  lease  If  they  failed  to  furnish  steam, 
beat,  and  hot  water  to  the  hotel.  The  opera 
company  gave  no  performances  thereafter, 
but  continued  to  furnish  steam,  heat  and  hot 
water  to  the  hotel  until  October  7th,  when, 
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tbe  waEee  of  the  engineer  being  in  arrean, 
the  water  license  being  dne  and  unpaid,  and 
the  coal  and  otber  bills  being  unpaid,  tbe 
engineer  quit  work,  and  George  Andrews 
notified  Butler's  agent  that  the  Andrews  Op- 
era Company  could  not  longer  comply-  with 
the  terms  of  the  lease.  Thereupon  Butler's 
agent  went  to  the  theater,  and  met  the  two 
Andrewses,  King,  and  the  plaintiff,  and  in- 
formed them  that  he  would  forfeit  the  lease. 
The  plaintiff  offered  to  guaranty  the  payment 
of  the  debts  and  bills  aforesaid,  but  Butler's 
agent  told  her  that  would  not  do.  Thereupon 
she  gave  the  engineer  a  check  for  his  wages, 
and  arranged  with  the  city  about  the  water 
license;  and,  It  being  after  the  close  of  the 
bank  for  the  day,  the  engineer  resumed  work. 
On  the  next  day  the  check  for  the  engineer's 
wageo  was  presented  at  the  bank  for  i»y- 
ment,  and  payment  refused,  and  thereupon 
the  engineer  again  quit  and  left  the  place. 
Butler's  agent  Immediately  went  to  tbe  prem- 
ises, and.  In  the  presence  of  the  plaintiff,  de- 
clared the  lease  forfeited;  and  George  An- 
drews, who  was  the  general  manager  of  the 
Andrews  Opera  Company,  surrendered  the 
Ijoesessloc  oC  the  premises  to  Butler's  agent, 
and  notified  him  that  the  Andrews  Opera 
Company  was  unable  to  carry  out  the  terms 
of  the  lease.  At  that  time  the  actors  and 
players  were  unpaid,  and  there  had  been  no 
performance  glvai  In  tbe  theater  since  the 
2d  of  October,  because  Browning,  King  & 
Co.,  having  that  day  begun  an  attachment 
salt  against  the  Andrews  Opera  Company, 
seized  the  money  in  the  box  office  and  took 
possession  of  all  tbe  property  of  tbe  company, 
ana  thus  rendered  it  impossible  for  the  com- 
pany to  further  carry  on  its  business. 

It  la  dco  t>  Mrs.  Bees  to  say  that  although 
■be  had  no  money  in  bank  with  which  to 
me<-t  her  check  to  the  engineer,  she  bad  a 
cashier's  check  for  a  larger  amount  than  tbe 
sum  of  the  check  she  gave  the  engineer, 
which  she  intended  depositing  the  next  day 
to  meet  her  check,  but  which  she  was  pre- 
vented from  doing  before  her  check  was  dis- 
honored by  reason  of  what  she  claims  to  have 
been  a  trick  played  on  her  by  George  An- 
drewt.  in  this:  that  a  man  she  charges  Cbut 
does  not  show)  was  a  tool  of  said  Andrews 
called  at  her  bouse  Just  as  she  was  about  to 
start  to  tbe  bank  to  make  the  deitoslt,  and 
told  her  to  wait  at  home  to  see  a  man  who 
was  combig  to  the  house  to  buy  her  furni- 
ture, and  that  by  waiting  for  tbe  supposed 
purchaser,  who  never  arrived,  she  did  not 
reach  the  bank  until  after  her  check  was  dis- 
honored. 

lYom  October  2d  to  October  8th  tbe  the- 
ater was  closed,  but  the  Andrewses  and  King 
and  Mrs.  Rees  were  endeavoring  to  arrange 
their  matters  In  some  way.  Tbe  only  thing 
of  value,  outside  of  the  property  that  had 
been  seized  under  tbe  attachment,  that  the 
company  had,  was  the  lease.  This  they  tried 
to  realize  something  from.  It  was  proposed 
to  taicorporate  a  company  and  continue  the 


business,  but  George  Andrews  would  not 
consent  It  was  proposed  to  assign  the  lease 
to  O.  D.  Woodward,  so  that  performances 
could  be  given,  and  money  raised  to  pay  the 
actors  and  the  creditors,  and  Butler  con- 
sented to  this,  but  George  Andrews  refused. 
In  this  emergency,  Butler,  from  day  to  day, 
beginning  on  October  9,  and  continuing  until 
October  22,  1901,  granted  to  George  Andrews 
separate  dally  licenses  to  give  performances 
in  tbe  theater  in  consideration  of  the  pay- 
ment of  $15  a  night  and  upon  the  express 
condition  that  it  was  to  be  a  mere  license, 
and  not  a  lease.  Under  this  arrangement 
George  Andrews  continued  to  give  dally  per- 
formances until  restrained  by  the  court  in 
this  case  on  October  22,  1901.  On  the  19th 
of  October,  1901,  Mrs.  Rees  Instituted  this 
action,  making  George  Andrews,  Edward  M. 
Andrews,  and  0.  W.  King  defendants.  The 
petition  alleges  a  partnership  between  plain- 
tiff and  defendants,  entered  into  on  August 
2,  1901,  for  the  purpose  of  giving  perform- 
ances at  tbe  Century  Theater,  and  that  such 
performances  were  given  from  September  9 
to  October  2,  1901;  that  by  tbe  terms  of  the 
copartnership  agreement,  plaintiff  was  enti- 
tied  to  the  exclusive  use  of  the  living  rooms 
In  the  upper  story  of  the  building,  but  that, 
in  violation  of  that  agreement  the  defend- 
ants took  and  retain  possession  thereof;  that 
on  October  7,  1901,  George  Andrews,  for  the 
purpose  of  defrauding  plaintiff,  entered  Into 
a  corrupt  agreement  with  BuUer's  agent,  In 
pursuance  whereof  Andrews  attempted  to 
surrender  posseaslon  of  the  theater  to  said 
agent  and  afterwards,  on  tbe  same  day,  and 
for  the  same  purpose,  said  Andrews  pretend- 
ed to  accept  possession  of  the  theater  from 
said  agent  for  himself  personally,  to  the  ex- 
clusion of  the  plaintiff;  that  the  plaintiff  was 
the  treasurer,  under  bond,  of  the  Andrews 
Opera  Company,  and  entitied  to  the  custody 
of  all  money,  but  that  tbe  company  refused 
to  allow  her  to  have  or  receive  such  money; 
that  contrary  to  the  articles  of  copartnership, 
and  without  plaintiff's  approval,  the  defend- 
ants have  Incurred  large  debts;  that  the  de- 
fendants are  Insolvent  and  unable  to  pay 
their  proportion  of  the  debts  of  the  compa- 
ny; that  the  company  owes  not  less  than 
$2,000  to  other  persons,  and  over  $3,000  to 
the  plaintiff;  that  George  Andrews  had  act- 
ed In  bad  faith  towards  the  plaintiff  and  the 
other  members  of  the  firm.  In  this:  that  al- 
though he  knew  the  assignment  of  the  lease 
by  Bowles  to  the  Andrews  Opera  Company 
on  July  29,  1901,  was  to  be  for  the  benefit 
of  a  copartnership  thereafter  to  be  formed, 
between  plaintiff  and  the  two  Andrewses  and 
King,  yet  he  contracted  with  Bowles  to  sell 
bim  for  $350  a  half  Interest  In  the  business 
to  be  done  by  the  Andrews  Opera  Company, 
and  Bowles  agreed  with  George  Andrews  to 
divide  with  him  the  money  received  for  the 
transfer  of  the  lease,  under  which  It  Is  al- 
leged that  George  Andrews  received  $500  of 
the  $1,000   paid   for   tbe   lease,    which    he 
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(George  Andrews)  had  nrg«d  the  plainUff  and 
ber  copartners  to  pay  for  the  lease;  that  the 
plalntlfl  was  In  reality  the  owner  of  a  one- 
half  interest  In  the  Bowles  lease  before  It 
was  transferred  to  the  opera  company;  that 
the  partnership  owns  certain  personal  prop- 
erty, of  the  ralue  of  less  than  $500. 

The  prayer  of  the  petition  is  for  the  ap> 
polntment  of  a  receiver  to  take  charge  of 
the  property,  to  carry  on  the  business  of  the 
copartnership  for  the  benefit  of  the  partners 
and  their  creditors,  and  to  ascertain  and  pay 
off,  as  far  as  the  property  will  do  so.  the 
debts;  that  the  defendants  be  restrained  and 
enjoined  from  interfolng  with  or  disposing 
of  any  of  the  partnership  property  or  any 
rights  under  the  lease;  that  the  partnership 
be  dissolved;  and  for  an  accounting  and  for 
further  orders.  The  petition  was  verified, 
not  as  true,  but  as  "true  to  the  best  of  her 
knowledge  and  b^tef." 

Upon  this  petition,  and,  so  far  as  appears 
from  this  record,  without  any  notice  to  the 
defendants,  the  court  adjudged  that  a  ne- 
cessity existed  for  the  appointment  of  a  tem- 
porary receiver,  and  accordingly  appointed 
a  temporary  receiver,  and  ordered  him  to 
take  immediate  possession  of  the  Century 
Theater  and  of  all  property  belonging  to  the 
Andrews  Opera  Company,  and  directed  him 
to  continue  the  performances  at  the  theater 
pending  the  appointment  of  a  receiver  pen- 
dente lite.  When  the  receiver  thus  appoint- 
ed went  to  the  theater  to  take  possession, 
he  found  Butler's  agent  in  possession  there- 
of, and  he  refused  to  turn  over  the  property 
to  tl>e  receiver.  Thereupon,  on  October  21st, 
the  plaintiff  filed  a  supplemental  or  amend- 
ed petition,  in  which,  in  addition  to  the  two 
Andrewses  and  King,  Butler,  his  agent  Dren- 
non,  and  the  lessee  of  the  hotel,  Warrick, 
were  made  parties  defendant  The  amended 
petition  was  like  the  original  petition,  except 
as  follows:  First  it  charged  that  George 
Andrews  entered  into  a  corrupt  agreement 
with  Butler  and  with  his  agent  Drennon,  to 
defraud  the  plaintiff  by  surrendering  the  pos- 
session of  the  theater  to  Butler,  whereas  the 
original  petition  limited  the  charge  to  the 
agent  and  imputed  nothing  of  the  kind  to 
Butler;  second.  It  set  up  the  facts  h«'eln- 
before  stated  about  the  engineer's  wages,  his 
quitting  on  the  7th  of  OctobMr,  and  the  sur- 
render of  the  possession  by  George  Andrews 
to  Butler's  agent  and  charged  that  such  pro- 
ceedings were  had  pursuant  to  a  corrupt  and 
fraudulent  conspiracy  between  George  An- 
drews and  Butler,  Drennon,  and  Warrick  to 
defraud  the  plalntifT  by  producing  a  pretend- 
ed forfeiture  of  the  lease.  This  amended 
petition  was  also  verified  by  the  plaintiff  as 
"true  to  the  best  of  her  knowledge  and  be- 
lief." Upon  the  presentation  of  this  amend- 
ed petition,  and  without  any  notice  to  any 
one,  the  circuit  court,  on  October  26,  1901, 
issued  an  Injunction  against  the  defendants, 
prohibiting  them  from  Interfering  with  or 
tfispoelng  of  any  of  the  property  of  the  An- 


drews Opera  Company;  appointed  Charles  J. 
O'Malley  receiver  "of,  all  and  singular,  the 
propwtles,  goods,  and  effects  of  the  Andrews 
Opera  Company,  bicludlng  the  lease  of  the 
Standard  (now  Century)  Theater,  now  owned 
and  held  by  said  Andrews  Opera  Company"; 
ordered  that  the  receiver  "Immediately  pro- 
ceed to  take  possession  of  the  Century  The- 
ater building,  and  of,  all  and  singular,  the 
other  property  and  effects  of  the  said  An- 
drews Opera  Company";  commanded  the 
two  Andrewses,  Drennon,  Warrick,  and  But- 
1^  to  deliver  at  once  to  the  receiver  all  the 
property  of  the  Andrews  Opera  Company  In 
their  possession;  and  specially  ordered  But- 
ler to  surrender  and  deliver  up  to  the  receiv- 
er full  and  complete  possession  of  the  theater 
building.  On  the  same  day  Butler  filed  » 
motion  asking  that  so  much  of  the  order  aa 
commanded  him  to  turn  over  his  theater 
building  to  the  receiver  be  revoked,  alleging 
that  such  order  was  without  authority  of 
law,  and  that  such  order  so  summarily  oust- 
ing him  from  the  possession  of  his  property 
was  contrary  to  tlie  constitution  of  Missouri, 
and  particularly  to  section  28  of  article  2,  in 
that  it  deprived  him  of  the  right  of  a  tridl 
by  Jury.  In  support  of  and  in  opposition  to 
this  motion  the  respective  parties  filed  affi- 
davits from  which  the  facts  herein  stated 
have  been  collected  and  compiled.  The  cir- 
cuit court  overruled  the  motion  to  vacate  the 
appointment  of  the  receiver,  and  the  defend- 
ant Butler  appealed. 

Cook  A  Goasett  for  appellant  Liewis  H. 
Hatfield  and  A.  S.  Lyman,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Many  reasons  suggest  themselves,  showing 
that  the  order  appealed  from,  so  far  as  It 
directs  the  receiver  to  take  immediate  itos- 
sesslon,  and  the  defendant  to  surrender  and 
deliver  to  the  receiver  the  full  and  complete 
possession,  of  the  theato'  building,  is  without 
authority  of  law.  No  reason  has  been  sug- 
gested, and  none  can  be  conceived,  which 
Justifies  or  permits  such  an  order.  It  woidd 
not  be  profitable,  and  it  Is  not  necessary,  at 
this  time,  to  enter  upon  an  extended  or  ex- 
haustive discussion  of  the  power  of  courts  of 
eqult7,  in  proper  cases,  to  take  the  property 
In  controversy  out  of  the  possession  of  one 
of  the  parties  litigant  and  place  it  in  the 
possession  of  a  receiver.  Some  of  the  cases 
treat  such  a  proceeding  as  analogous  to  an 
attachment  in  an  action  at  law,  and  some 
hold  that  it  partakes  somewhat  of  the  nature 
of  a  writ  of  Injimetlon.  17  Knc.  PI.  &  Prac. 
p.  683,  and  cases  cited  In  notes.  But  all  the 
cases  concur  In  holding  that  before  such  an 
order  is  made,  the  persons  to  be  affected 
must  have  notice  and  an  opportunity  to  be 
beard,  and  the  only  exceptions  to  this  rule 
are:  First,  where  the  defendants  are  non- 
residents, or  conceal  themselves  to  prevmt 
service  of  notice;  and,  second,  where  Irrepar- 
able Injury  will  probably  ensue  If  the  prop- 
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ert7  Is  not  brought  Into  court  at  once,  and  l)e- 
fora  notice  can  be  Mrved.  Id.  p.  719,  and 
cases :  Smith,  Rec.  p.  14;  Beach,  Rec.  p.  163, 
i  14&  Consult  Rallwaj  Ck>.  ▼.  Wear,  135 
Mo^  loc.  cit.  2ffi3,  262,  263,  36  S.  W.  357, 
<>58,  33  L.  R.  A.  3U.  In  the  ease  at  bar  no 
such  excosatorr  conditions  are  present  But- 
ler Is  a  resident  (^  Missouri,  and  could  have 
been  Ivought  into  the  circuit  court  of  Jack- 
son coanty  In  this  case.  The  theater  building 
belonged  to  Butler.  He  was  not  insolvent. 
On  the  CMitraiy.  the  record  shows  that  he 
owns  over  9200,000  worth  of  real  estate  In 
Kansas  City.  The  petition  alleges  that  the 
two  Andrewses  and  King  are  insolvent,  and 
the  iMnof  shows  that  the  Andrews  Opera 
Companr  was  insolvent;  having  less  than 
9500  worth  of  property,  which  was  seized  on 
attachment  on  the  2d  of  Octobo',  and  owbig 
orer  95,000.  The  plaintifT  Is  the  only  memb« 
of  the  firm  who  seems  to  have  had  any  mon- 
ey, and  the  record  shows  that  she  only  had 
a  cashier's  eheck  for  942,  915  in  cash,  and 
some  household  furniture,  the  value  of  which 
is  not  stated.  The  petition  does  not  charge 
that  Bntler  is  Insolvent,  nor  that  hreparable 
Jajnry  vronld  iNTobably  ensue  If  the  property 
U  not  brought  into  court  at  once,  and  before 
notice  conld  be  served,  nor  yet  that  there  Is 
imminent  danger  of  kws  or  great  damage,  or 
that  It  is  a '  case  of  gravest  emergency. 
Smith.  Bee  p.  17,  and  cases  in  notes.  In 
ftict.  the  petition  Is  bottomed  entirely  upon 
the  proposition  that  the  defendant  obtained 
the  possession  of  his  theater  by  fraud,  and 
hence  it  Is  contended  that  it  was  within  the 
power  at  a  court  of  equity  to  appoint  a  re- 
ceiver, order  the  ownw  to  turn  his  property 
over  to  the  receiver,  and  thus  oust  the  owner 
from  possession.  The  fraud  alleged  is  solely 
that  after  Browning,  King  &  Co.  had  at- 
tached the  boi  receipts  and  all  the  property 
of  the  partnership  of  the  Andrews  Opera 
Company,  and  after  the  theater  bad  remained 
closed  from  the  2d  of  October  to  the  7th  of 
October,  the  engineer  quit  because  his  week's 
wages  were  not  paid.  This  would  have  re- 
sulted In  the  heat,  hot  water,  and  steam  be- 
ing shut  off  from  the  hotel  adjoining  the 
theater.  The  partnership,  as  alleged  in  the 
petition,  and  It  Is  the  conceded  fact,  was 
then  wholly  Insolvent;  its  property  was  In 
the  hands  of  the  constable;  the  actors  were 
nnpsld  and  clamorous;  the  engineer's  wages 
for  a  week  were  due;  the  water  license  was 
due;  the  coal  bills  were  unpaid.  In  such 
dire  straights,  George  Andrews,  the  general 
manager  of  the  partnership,  notified  Butier's 
agent  that  the  firm  was  unable  to  comply 
with  the  terms  of  the  lease.  The  agent  went 
to  the  bulldiag  and  notified  the  Andrews 
Opera  Company,  in  plaintiff's  presence,  that 
he  had  come  to  forfeit  the  lease.  The  plain- 
till  offered  to  gnaranty  the  engineear's  wages, 
bat  was  Informed  that  would  not  do.  She 
then  gave  her  check  to  the  engineer  for  bis 
wages.  He  resumed  his  work,  but  the  next 
day,  when  the  check  was  presented  and  pay- 


ment refused,  he  quit;  and  thereupon  An- 
drews sorrendered  the  possession  of  the 
theater  to  Butier's  agent,  who  proceeded  to 
carry  out  the  terms  of  his  lease  to  the  hotel, 
by  furnishing  heat,  hot  water,  etc.,  from 
the  plant  In  the  theater  building  to  the  hotel 
building. 

It  Is  charged  in. the  petition  that  George 
Andrews  Instigated  the  engineer  to  quit,  and 
to  give  as  a  reason  the  fact  that  his  wages 
were  In  arrears,  and  also  that  he  tricked  the 
plaintiff  into  not  getting  to  the  bank  in  time 
to  make  a  deposit  to  protect  her  check.  But 
there  is  not  a  scintilla  of  legal  evidence  ad- 
duced to  support  any  of  these  or  any  of  the 
othor  allegations  of  fraud  In  the  case.  So 
that  the  trial  court  not  only  erred  in  ord«lng 
the  defendant  Butier  to  turn  over  the  theater 
to  the  receiver  witbont  giving  BuUer  notice 
and  an  opportunity  to  be  heard,  but  It  fur- 
ther erred  in  refu^ng  to  revoke  the  said  or- 
der when  the  facts  were  presented  to  it  The 
evidence  wholly  falls  to  show  that  Butier 
or  his  agent  was  guilty  of  any  fraud  in  re- 
spect to  forfeiting  the  lease,  or  In  getting 
possession  of  the  property.  He  only  did  what 
any  owner  similarly  situated,  and  similarly 
obligated  to  fnrolsh  heat  and  hot  water  to 
the  hotel,  would  have  done  under  the  same 
drcimistances,  and  there  Is  a  complete  lack 
of  any  evidence  tending  to  show  any  <vprea- 
slon  or  overreaching  on  his  part 

Upon  the  facts,  then,  the  order  should  have 
been  revoked.  Pullls  v.  Iron  Co.,  157  Mo., 
loc.  dt  680,  67  8.  W.  1005.  For  this  rea- 
son it  is  not  deemed  necessary  to  discuss  the 
power  of  a  court  of  equity  to  oust  a  party 
In  possession  of  real  property,  and  turn  it 
over  to  a  receiver,  simply  because  the  peti- 
tion alleges  that  the  possession  was  obtained 
by  fraud.  It  Is  only  necessary  to  say  here 
that  when  analysed,  the  cases  that  accord 
such  power  to  a  court  of  equity  are  generally 
cases  where  two  parties  were  entitled  to  the 
Joint  possession  or  easement,  and  the  one 
ousted  the  other,  or  else  they  were  cases 
where  the  possession  of  the  res  was  a  mere 
incident  to  the  determination  of  the  contro- 
versy, and  where  no  rights  of  third  persons 
were  Involved.  Of  course,  the  possession  of 
real  estate  cannot  be  transferred  from  one 
to  another  of  adverse  clabnants  by  the  pro- 
cess of  a  court  of  equity  appointing  a  re- 
ceiver, and  ordering  the  party  in  possession 
to  turn  over  the  possession  to  the  receiver, 
and  afterwards  ordering  the  receiver  to  turn 
over  the  possession  to  the  other  party.  Such 
a  proceeding  would  be  a  speedy  method  of 
settilng  land  questions.  It  would  render  use- 
less the  time-honored  remedy  of  ejectment 
and  would  emasculate  the  modem,  summary 
remedy  of  forcible  or  unlawful  entry  and  de- 
tainer. It  would  do  away  with  a  trial  by 
Jury,  and  the  decree  would  be  res  adjudlcata 
of  the  question  of  right  of  possession,— a  re- 
sult not  heretofore  attainable  by  a  suit  in 
ejectment  And  such  a  newly  Invented  rem- 
edy would,  ot  course,  cany  ^th  it  pimlsh- 
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ment  as  for  a  contempt  If  tbe  defendant 
failed  to  pay  tbe  damages  for  detention  that 
might  be  awarded,  and  thus  a  new  method 
of  collecting  a  Judgment  from  an  insolvent  or 
coya*ed-up  debtor  would  be  afforded.  But  as 
Utopian  as  this  may  be,  the  law  has  not  yet 
been  changed  that  equity  has  no  power  or 
Jurisdiction  to  act  where  the  parties  litigant 
have  an  adequate  remedy  at  law.  And  such 
was  the  case  here.  If  Butler,  by  disseisin  or 
unlawfully  and  without  fwce,  obtained  pos- 
session of  the  theater  building  contrary  to 
his  rights  under  the  lease,  the  law  afforded 
a  complete  and  adequate  remedy  to  the  re- 
ceiver to  regain  the  possession  for  the  benefit 
of  the  firm  of  the  Andrews  Opera  Company; 
and,  as  Butler  was  entirely  solvent,  the  law 
also  afforded  ample  remedy  to  the  receiver 
to  recover  any  damages  the  firm's  business 
may  have  suffered.  But  in  such  a  case  as 
this,  where  the  Andrews  Opera  Company 
was  wholly  insolvent,  and  its  property  seized 
under  an  attachment,  where  it  '^as  wholly 
unable  to  carry  out  the  terms  of  the  lease  to 
It,  where  every  opportunity  was  given  by 
Butler  to  that  company  and  to  the  plaintiff 
to  get  something  out  of  the  lease,  and  when 
Butler  never  knew  that  the  plaintiff  was  a 
membw  of  the  partnership  of  the  Andrews 
Opera  Company,  and  never  consented  to  her 
having  any  interest  in  the  lease,  but,  on  the 
contrary,  expressly  refused  to  consent  to  the 
plaintiff  or  any  woman  having  any  interest 
In  the  lease,  it  would  be  unprecedented  to 
permit  the  order  complained  of  to  stand; 
and  in  a  salt  of  this  character,  the  main  pur- 
pose of  which  is  to  dissolve  and  wind  up  a 
partnership  of  which  Butler  is  not  a  memb«', 
to  oust  the  owner  from  the  possession  of  bis 
own  property,  and  to  turn  It  over  to  a  re- 
ceiver of  a  copartnership  that  Is  confessedly 
insolvent,  and  has  no  other  property  or 
means  for  complying  with  or  carrying  out 
the  terms  of  the  lease,  would  be  without  a 
parallel  in  the  law.  But  aside  from  all  these 
considerations,  the  plaintiff  has  not  shown 
that  she  has  any  interest  in  the  lease.  On 
the  contrary,  it  clearly  appears  that  while,  as 
between  herself  and  the  two  Andrewses  and 
King,  she,  having  an  Interest  in  the  part- 
nership, has,  sub  modo,  an  interest  in  the 
lease,  yet  as  between  Butler  and  herself  she 
has  no  mterest  in  the  lease.  For  Butlor  ex- 
pressly refused  to  consent  to  any  assignment 
of  the  lease,  or  any  Interest  in  it,  to  her; 
and,  when  he  consented  to  the  assignment  of 
the  lease  from  Bowles  to  the  Andrews  Op»a 
Company,  that  company  was  composed  of 
the  two  Andrewses  and  King,  and  the  plain- 
tiff did  not  become  a  member  of  the  firm 
until  after  that  assignment  Hence  the  rela- 
tion of  lessor  and  lessee  never  existed  be- 
tween the  plaintiff  and  Butl«.  Therefore 
she  had  no  rights  under  the  lease  that  a 
court  could  be  called  on  to  protect 

For  these  reasons,  the  Judgment  of  the  cir- 
cuit court  refusing  to  vacate  the  order  direct- 
Irg  and  ordering  the  defendant  Butler  to 


turn  over  to  the  receiver  the  possession  of 
the  Century  Theater  Building  is  reversed. 
All  concur. 


O'BRISSN  V.  ASH  et  al.i 

(Supreme  Court  of  Misaoarl,  Division  No.   1. 

Dec.  17,  1801.) 

DBED— PAROL  BVIDBNCE  —  STATDTK  —  TITLS- 

WIFE'S  KSTATB— RIGHTS  OP  HUSBAND— 

ADVER8B  POSSESSION— PARTITION. 

1.  Where  a  hnsband  deeded  property  to  a 
trustee  in  trust  for  the  sole  and  separate  nsp 
and  benefit  of  the  grantor's  wife,  "separate  and 
apart  from  her  said  husband,  and  wholly  free 
from  his  control  and  interference,"  after  his 
death  and  her  remarriage  parol  evidence  of 
what  he  said  is  not  admissible  to  show  that 
the  conveyance  was  intended  to  be  free  from 
any  control  or  interest  of  her  second  husband. 

2.  Laws  1896,  p.  169,  entitled  "An  act  to 
amend  chapter  o5  of  the  Revised  Statutes 
1889  entitled  'Dower*  by  adding  a  new  sectiou 
thereto/'  providing  that  when  a  wife  shall 
die  withont  any  child  or  other  descendant  her 
widower  shall  be  entitled  to  one-half  of  her 
estate  absolutely,  subject  to  the  payment  of 
her  debts,  is  not  void  under  Const,  art.  4,  i 
28,  requiring  that  the  subject  of  every  bill 
shall  be  clearly  expressed  in  its  title. 

3.  Under  Rev.  St  1899,  8  2938,  providing 
that  when  a  wife  shall  die  without  any  child 
or  other  descendant  her  widower  shall  be  enti- 
tled to  one-half  her  estate  absolutely,  subject 
to  the  payment  of  her  debts,  where  such  wife, 
by  her  will,  left  all  her  property  to  others  than 
her  husband,  such  legatees  take  but  one  half, 
and  the  widower  takes  the  other  half. 

4.  Defendants  in  partition  claimed  under  a 
will  which  purported  to  give  them  testatrix's 
entire  property,  but  which,  read  in  connection 
with  Rev.  St.  1899,  |  2938,  only  ^ave  them  an 
undivided  half  therein,  testatrix's  husband 
taking  the  other  half  as  tenant  In  common. 
Held,  that  defendants,  having  token  under  the 
will,  could  not  be  heard  to  claim  any  other 
or  greater  rights  than  that  given  them  there- 
by, and  therefore  could  not  be  In  adverse  pos- 
session of  the  whole  estate  as  against  the  hus- 
band, 80  as  to  defeat  his  action  tor  partition. 

5.  The  fact  that  an  estate  was  in  process  of 
administration,  and  that  tbe  probate  court  had 
ordered  the  executor  to  take  possession  of  the 
real  estate  and  rent  the  same,  would  not  pre- 
vent an  action  for  partition. 

Appeal  from  St  Louis  circuit  court;  Sel- 
den  P.  Spenca,  Judge. 

Action  by  Gbrlstopber  O'Brien  against 
Margaret  Asb  and  others.  From  a  Judg- 
ment  for  platotlff,  defendante  appeaL  Af- 
firmed. 

John  M.  Dickson  and  John  D.  Johnson, 
for  appellante.  B.  T.  Parish  and  0.  J.  Mc- 
Auley,  for  respondent 

ROBINSON,  3.  This  is  a  proceeding  la 
equity  tor  partition  of  certain  real  estate 
In  tbe  city  of  St  Louis  claimed  by  defend- 
ants under  the  will  of  plaintitTs  deceased 
wife.  Tbe  petition  alleges  that  tbe  plain- 
tiff was  married  to  Mary  Byrnes  on  tbe 
22d  day  of  April,  1896;  that  she  died  on 
the  9th  day  of  January,  1898,  testate,  bat 
without  any  child  or  other  desceudante  in 
being   capable   of   Inheriting;    that  at   tbe 
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time  of  plaintiff's  marriage  with  bis  wife 
she  -waa  the  widow  of  Charles  Byrnes,  de- 
ceased, and  that  no  iasue  waa  born  of  said 
marriage  with  said  Oharles  Byrnes  or  the 
sabseqnent  marriage  with  plaintiff;  that  by 
the  will  of  plaintiff's  wife,  dated  December 
1&,  1897,  and  duly  probated  on  the  12tb 
day  of  January,  1000,  she  undertook  to  de- 
vise all  the  real  estate  In  controversy  to 
defendants  as  tenants  In  common;  that,  as 
widower  of  his  deceased  wife,  he  is  entitled 
to  one  half  of  said  property  absolutely,  sub- 
ject only  to  the  payment  of  her  debts,  and 
that  defendants,  as  devisees  under  the  wlU, 
only  acquired  the  other  half  thereof.  It  Is 
fnrthtf  alleged  that  the  property  In  con- 
troversy on  the  17tb  day  of  January,  1890, 
was  conveyed  to  the  defendant  Maggie  Huetr 
te^  in  trnat,  however,  tor  the  sole  and  sep- 
arate use  of  plaintiff's  deceased  wife,  then 
the  wife  of  said  Charles  Byrnes.  After 
particularly  describing  the  property  and  set- 
ting forth  the  names,  rights,  interests,  and 
title  of  all  parties  interested  therein,  the 
petition  concluded  with  a  prayer  "that  the 
interest  of  the  parties  hereto  may  be  ad- 
judged and  determined,  and  partition  made 
and  decreed  according  to  their  respective  In- 
torests,  and  that,  as  It  is  manifest  from  the 
nature  and  character  of  the  land  and  the 
interests  of  the  parties,  that  partition  in 
kind  cannot  be  had  without  great  prejudice 
to  the  owners,  that  the  land  be  ordered  sold, 
and  that  the  proceeds  be  divided  among  the 
parties  according  to  their  respective  Inter- 
ests," etc.  The  amended  answer,  after  ad- 
mitting that  plaintiff  was  married  to  Mary 
Byrnes  on  the  22d  day  of  April,  1896;  that 
she  died  on  the  9th  of  January,  1808,  testate; 
that  her  will  was  dated  December  15,  1897, 
and  duly  admitted  to  probate  on  the  12th 
day  of  January,  1808;  that  at  the  time  of 
the  marriage  of  plaintiff  and  Mary  Byrnes 
the  latter  was  the  widow  of  Charles  Byrnes, 
and  that  no  Issue  was  bom  of  the  marriage 
or  of  the  subsequent  marriage  with  plain- 
tiff,—proceeds  as  follows:  "And  for  further 
answer,  and  by  way  of  new  matter,  defend- 
ants say:  That  at  the  time  of  the  marriage 
of  plaintiff,  O'Brien,  to  Mary  A.  Byrnes, 
the  latter  was  the  widow  of  Charles  Byrnes, 
and  that  no  issue  bom  of  the  marriage  of 
said  testate,  Charles  Byrnes,  survived  the 
said  Byrnes;  and  that  no  issue  was  bom 
of  the  subsequent  marriage  of  said  testate 
to  the  plaintiff  O'Brien.  That  the  said 
Charles  Byrnes  died  on  or  about  the  17tb 
day  of  January,  1890.  That  on  or  about 
the  17tb  day  of  January,  1890,  the  said 
Byrnes,  In  immediate  anticipation  of  death, 
and  with  the  view  and  purpose  of  assuring 
to  bis  wife  the  property  described  herein 
la  plaintiff's  petition  free  from  the  control 
or  interference  of  any  future  husband,  or 
from  the  right  of  curtesy,  or  any  other  right 
whatsoever  which  might  otherwise  accrue  to 
any  future  husband,  and  to  assure  to  her 
the  complete  nsnfnict  of  said  property  dur- 


ing her  life^  and  the  absolute  power  to  dis- 
pose of  It  as  she  pleased  during  her  life 
and  at  her  death,  did,  on  the  date  aforesaid, 
convey  the  premises  described  In  plalntiff'a 
petition  to  one  Maggie  Huette,  In  trust, 
however,  to  and  for  the  sole  and  separate 
use,  benefit,  and  behoof  of  the  deceased, 
Mary  A.  O'Brien,  then  Byrnes,  covenanting 
and  agreeing  with  her  that  she  could  with- 
out let  or  molestation  have,  hold,  use,  occu- 
py, and  enjoy  the  aforesaid  premises,  with 
all  the  rents.  Issues,  profits,  and  proceeds- 
arising  therefrom,  whether  from  sale  or 
lease,  for  her  own  sole  use  and  benefit,  sep- 
arate and  apart  from  her  husband,  and 
wholly  free  from  his  control  and  interfer- 
ence, debts,  and  liabilities,  curtesy  and  all 
other  Interests  whatsoever;  and  the  trustee 
was  required  at  all  times,  at  the  request  of 
the  testate,  expressed  In  writing,  signed  by 
her  or  by  her  authority,  to  bargain,  sell, 
mortgage,  convey,  lease,  rent,  convey  by 
deed  of  trust  for  any  purpose  or  otherwise 
dispose  of  said  premises,  or  any  part  there- 
of, to  do  which  full  power  was  given  by 
said  deed;  and  said  trustee  was  required 
to  pay  over  the  rents,  issues,  profits,  and 
proceeds  thereof  to  her,  the  said  Maiy  A. 
Byrnes,  afterwards  O'Brien;  and  at  her 
death  the  said  trustee  was  required  to  con- 
vey or  dispose  of  the  said  premises,  or  such 
part  thereof  as  might  then  be  held  by  her, 
and  all  profits  and  proceeds  thereof.  In  such 
manner,  to  such  person  or  persons,  and  at 
such  time  or  times  as  she  should,  by  her 
last  will  and  testament,  or  any  other  writ- 
ing signed  by  her,  or  by  her  authority,  di- 
rect and  appoint;  and  In  default  of  such 
appointment  the  said  trustee  was  by  said 
deed  required  to  convey  said  premises  to 
the  lawful  heirs  of  said  deceased,  Mary  A. 
Bymes,  afterwards  O'Brien.  Defendants  say 
that  by  virtue  of  the  rights  and  powers 
conferred  upon  her  by  said  deed  the  testa- 
trix, by  her  last  will  and  testament  afore- 
said, appointed  by  the  devise  In  her  last 
will  the  defendants  as  the  persons  to  whom 
said  trustee  should  convey  the  legal  title 
to  said,  lands  at  her  death,  and  that  they 
are  now  entitied  to  receive  from  said  trustee 
a  deed  to  the  legal  titie  to  said  premises 
so  held  by  said  trustee  for  the  purposes  of 
said  trust;  and  defendants  say  that  sola 
trustee  does  In  fact  now  stand  seised  to  the 
use  of  these  defendants  since  the  death  of 
said  Mary  A.  O'Brien.  Defendants  say  that 
by  virtue  of  said  deed  the  titie  to  the  prop- 
erty described  in  plaintiff's  petition  vested 
at  once  In  said  trustee  for  the  exclusive  use 
and  benefit  as  aforesaid  of  the  testatrix, 
free  from  any  right  of  curtesy  or  any  oth- 
er right  whatsoever  of  any  husband  what- 
soever, and  said  titie  could  not  be  affected 
by  any  statute  afterwards  passed  by  the 
legislature  of  this  state  In  derogation  of  the 
titie  thus  created.  And  these  defendants 
say  that  if  It  be  true,  as  plaintiff  avers,  that 
upon  the  death  of  Charles  Bymes  the  legal 
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snd  equitable  estate  were  merged,  and  the 
fee-simple  title  became  thereby  fixed  In  the 
\irldow  of  Bald  Byrnes,  so  that  it  could  not 
revive  upon  any  subsequent  marriage, 
•  •  •  these  defendants  say  that  such  ti- 
tle vesting  as  claimed  by  said  plaintiff  was 
not  and  could  not  be  aftected  by  any  statute 
afterwards  passed  by  the  legislature  of  this 
state  in  derogation  of  the  title  thus  created. 
That  Gtarlstopher  O'Brien,  the  plaintiff,  has 
not  now,  and  never  at  any  time  bad,  any 
interest  of  any  kind  or  character  in  said 
premises  in  virtue  of  his  marriage  to  the 
said  Mary  A.  Byrnes,  nor  by  gift,  grant, 
-devise,  or  by  operation  of  any  law  of  this 
«tate.  And  defendants  further  state  that 
the  plaintiff  claims  title  to  an  undivided  one- 
balf  of  said  premises  as  tenant  in  common 
with  defendants  under  and  by  vlrtae  of  tiie 
act  of  the  legislature  of  the  state  of  Mis- 
«oarl  entitled  'An  act  to  amend  chapter  56 
of  the  Revised  Statutes  of  the  State  of  Mis- 
souri of  1889,  entitled  "Dower,"  by  adding  a 
new  section  thereto  to  be  known  as  section 
451Sa,'  approved  March  2,  1895  (Laws  1885, 
p.  169);  and  defendants  aver  that  said  act, 
in  so  far  as  It  seeks  to  affect  any  estate 
ef  whatever  kind  vested  in  any  married  wo- 
man at  the  time  of  or  prior  to  the  passage 
of  the  same  is  null,  void,  and  of  no  effect 
because  in  direct  contravention  of  the  con- 
stitution of  Missouri  (section  15,  art  2, 
thereof);  and  in  so  tar  as  it  seeks  to  affect 
previously  vested  estates  It  contravenes  sec- 
tion SO,  art  2,  of  the  constitution  of  Mis- 
souri, and  the  fourteenth  amendment  of  the 
constitution  of  the  United  States,  depriving 
defendants'  testatrix,  under  whom  these  de> 
fendants  claim  title,  of  her  said  property 
without  due  process  of  law.  Also  said  act 
is  null,  void,  and  of  no  effect  because  It 
contravenes  section  28  of  article  4  of  the 
constitution  of  Missouri,  in  that  the  subject 
of  said  act  was  not  clearly  expressed  In  its 
title.  Defendants  further  state  that  said 
plaintiff  is  not  a  tenant  in  common  in  th'e 
lands  described  In  plaintiff's  petition,  and 
these  defendants  aver  that  said  O'Brien  to 
also  a  devisee  under  said  will  In  respect  to 
other  land  than  that  described  In  plaintiff's 
petition;  and  these  defendants  say  that  the 
said  Interest  devised  by  said  will  vested  in 
Um,  the  said  plaintiff.  Immediately  upon 
the  probate  of  said  will  as  aforesaid  In  the 
probate  court,  which  will  Is  still  In  force 
and  effect  Defendants  aver  that  plaintiff 
has  never  renounced  the  rights  accruing  to 
him  under  said  will,  nor  has  he  elected  or 
claimed  the  right  to  elect  under  any  of  the 
provisions  of  the  statute  relating  to  dower. 
Defendants  further  state  that  plaintiff  is 
not  now,  and  never  has  been.  In  possession 
of  said  premises,  nor  has  he  ever  claimed 
the  right  to  the  possession  of  the  same. 
Defendants  ttree  that  immediately  upon  the 
probate  of  the  will  of  Mary  A.  O'Brien, 
claiming  as  devisees  under  the  terms  of  said 
will,  they  entered  as  the  sole  devisees  there- 


of into  the  open,  notorious,  exclusive,  and 
adverse  possession  thereof,  holding  and 
claiming  to  hold  the  same  under  and  by 
virtue  of  the  devise  so  made  to  them  by 
said  wIU;  and  defendants  aver  that  they  re- 
mained In  possession  of  said  premises  until, 
to  wit  the  Tth  day  of  March,  1898,  when, 
by  an  order  duly  entered  In  the  probate 
court  of  the  said  city  of  St  Louts,  the 
executrlces  under  said  wlU  were  directed  to 
take  Into  their  possession  and  control  all  of 
the  real  estate  devised  under  said  will  for 
the  purpose  of  leasing  and  renting  the  same 
and  applying  the  same  to  the  payment  at 
tbe  debts  of  the  estate;  and  these  defend- 
ants say  that  In  deference  to  said  order  of 
said  court  they  did  at  once  surrender  the 
possession  of  said  premises  described  In 
plaintiff's  petition  to  tbe  said  executrlces, 
and  they  say  that  the  said  executrlces  are 
still  in  possession  of  the  same  under  said 
order  of  the  probate  court;  and  they  say 
that  the  said  probate  court  has  now  exclu- 
sive Jurisdiction  over  the  said  premises.  De- 
fendants say  that  tbe  Jurisdiction  of  this 
court  over  the  subject-matter  of  this  suit 
has  never  attached,  or  has  been  defeated  by 
the  order  aforesaid  placing  said  execub'lces 
in  charge  thereof,  and  defendants  plead  to 
the  Jurisdiction  of  this  court  herein.  And, 
having  fully  answered,  defendants  pray  to 
be  hence  discharged  with  their  costs."  The 
court,  on  plaintiff's  motion,  struck  out  aO 
that  portion  of  the  answer  setting  up  new 
matter  above  quoted,  and  defendant  except- 
ed. There  was  no  controversy  over  the 
facts,  and  the  trial  resulted  In  a  decree  as 
prayed,  and  the  land  was  ordered  to  be 
sold,  and  the  proceeds  divided  among  the 
parties  according  to  their  respective  Inter- 
ests as  set  forth  In  the  petition.  After  an 
Ineffectual  motion  for  a  new  trial  and  In 
arrest  of  Judgment  defendant  brings  the 
case  here  by  appeal. 

Maggie  Hnette,  the  grantee  named  In  the 
deed  of  January  IT,  1890,  was  called  by  de- 
fendant as  a  witness,  and  after  testifying  that 
she  knew  the  grantor  in  the  deed,  Charles 
Byrnes,  that  he  died  on  the  19th  of  January, 
and  that  she  saw  him  on  January  17,  1890, 
the  day  the  deed  was  executed,  was  then  ask- 
ed by  counsel  for  the  defendant  "what  C?harles 
Byrnes  said  at  the  time  the  deed  was  execut- 
ed." This  was  objected  to  by  counsel  for  the 
plaintiff,  and  the  objection  sustained  by  the 
court,  and  defendants  saved  their  exceptions 
thereto.  The  court's  action  In  that  regard 
is  made  one  of  the  assignments  of  error  on 
this  appeal.  It  may  be  well  to  note  here,  la 
passing,  that  the  question  asked  was  for  the 
sole  purpose  of  showing  Byrnes'  Intention  In 
making  tbe  deed,  and  not  with  tbe  view  of 
showing  his  wact  of  mental  capacity  to  prop- 
erly execute  it  The  points  made  by  counsel 
for  appellants  are  tbat  by  the  deed  of  Janu- 
ary 17,  1890,  the  grantor  intended  the  deed 
to  operate  to  the  separatu  use  of  the  wiic 
excluding  all  marital  rights  of  any  future 
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Imfauid:  that  the  oourt  erred  In  excluding 
«YldenceB  of  what  the  grantor  said  at  the 
tbne  the  deed  -was  executed;  that  as  the  ti- 
tle mw  vested  In  Mary  Byrnes  (afterwarda 
the  wUe  of  plaintiCT)  by  the  deed  of  January 
17,  1880^  and  the  character  of  the  deed  was 
audi  that  the  s^wrate  nae  created  thereby 
extended  t»  aoy  future  husband,  the  act  of 
1895  could  not  affect  her  rights  thereunder; 
that  as  the  estate  of  plalntifTs  wife  was  la 
{Koeeas  of  administration,  and  the  probate 
court  bad  ordered  the  executrix  to  take  charge 
of  the  real  estate  fcr  tiie  purpose  of  leasing 
same,  this  proceeding  was  premature,  and 
could  not  be  maintained;  that  the  act  of  1805 
In  question  Is  vioIatiTe  of  section  28  of  article 
4  of  the  ccKiatltntlon  of  the  state,  requiring 
that  no  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  expressed  clearly  In  Its 
title.  Under  the  deed  of  January  17,  1S90, 
made  by  Charles  Byrnes,  as  party  of  the 
fltat  part,  Maggie  Huette^  as  party  of  the 
second  part,  and  Mary  Byrnes,  party  of  the 
ttiird  part,  the  house  and  lot  In  question  was 
conTcyed  to  tbe  party  of  the  second  part,  "in 
trust,  however,  to  the  sole  and  separate  use, 
ben^t  and  behoof  of  said  party  of  the  third 
part;  *  *  *  for  her  sole  use  and  benefit 
aqmrate  and  apart  from  her  said  husband 
and  wholly  free  from  his  control,  interference, 
debts,  and  liabilities,  curtesy,  and  all  other 
iDtocsts  whatsoever."  By  an  act  of  tbe  leg- 
islature of  this  state  entitled  "An  act  to 
amend  chapter  65  of  tbe  Revised  Statutes 
1889,  ottltled  'Dower,'  by  adding  a  new  sec- 
tion thereto,"  approved  March  2,  1805,  It  was 
provided  "that  when  a  wife  shall  die  wltb- 
ont  any  child  or  other  descendants  in  being 
capable  of  inheriting,  her  widower  shall  be 
«Dtllled  to  one  half  of  the  real  and  personal 
estate  belonging  to  the  wife  at  tbe  time  of 
her  death,  absolutely,  subject  to  the  imyment 
of  the  wife's  debts."  Laws  1805,  p.  169. 
This  act  was  carried  forward  Into  the  revi- 
sion at  1899,  and  is  Iinown  as  section  2938 
of  chapter  21,  In  relation  to  dower.  The 
plaintiff  predicates  his  right  to  an  undivided 
one  half  of  the  premises  In  question  upon 
this  act  of  1895,  now  section  2938,  Rev.  St 
1899,  insisting  that  defendants,  as  devisees 
under  his  deceased  wife's  will,  are  only  en- 
titled to  the  other  half.  It  will  be  observed 
that  the  act  of  1806  places  no  prohibition 
whatever  upon  the  wife's  disposition  of  her 
property  during  her  lifetime,  but  provides 
that  her  widower  shall  be  entitled  to  one- 
half  of  the  real  and  personal  estate  bdonging 
to  her  at  the  time  of  her  death  absolutely. 
subject,  however,  to  the  payment  of  the  wife's 
debts,— a  provision  very  similar  to  section 
4518,  Sev.  St  1889,  then  in  force,  regarding 
the  rights  of  a  widow  In  the  property  of  her 
husband  at  bis  death. 

To  appellants'  first  contention— that  tbe 
deed  of  January  17,  1890,  was  Intended  to 
and  did  secure  to  Mary  Byrnes  (afterwards 
the  wife  of  jdalntlS)  a  separate  equitable  es- 
tate, not  only  against  her  then  husband,  but 


also  against  any  future  husband,  and  free 
from  all  marital  rights  whatsoever— we  cannot 
agree.  The  deed  does  not  bo  read,  but,  on 
the  contrary,  provides  in  express  terms  that 
the  propwty  in  controversy  is  conveyed  to 
the  par^  of  the  second  part  "In  trust,  how- 
ever, to  the  sole  and  separate  use,  benefit,  and 
behoof  of  the  said  party  of  the  third  part, 
*  *  *  separate  and  apart  from  her  said 
husband,  and  wholly  free  from  his  control 
and  interference,"  etc.  Her  then  husband 
was  not  the  plaintiff  in  this  action.  He  died, 
and  plaintiff  became  the  husband  of  said 
Mary  Byrnes  through  a  subsequent  marriage 
in  1896^  Where  title  to  land  has  been  made 
to  a  trustee,  as  was  done  by  the  deed  of 
January  17,  1800,  to  protect  ftom  a  designat- 
ed husband  only,  and  that  husband  dies,  or 
the  marriage  relation  for  any  cause  becomes 
terminated,  the  estate  at  once  becomes  ex- 
ecuted in  the  beneficiary;  and.  If  the  widow 
marries  again,  the  trust  is  not  revived,  but 
the  second  husband  will  take  his  soK:aUed 
common-law  rights  in  the  property,  or  such 
other  right  as  by  statute  may  have  been 
substituted  therefor  or  given  in  addition 
thereto.  In  the  face  of  the  clear  and  unam- 
biguous language  of  tbe  deed  of  1888,  we 
are  not  authorized  to  enter  into  the  firid  of 
Interpretation  or  speculation  for  the  purpose 
of  determining  what  might  have  been  in- 
tended by  the  grantor,  or  to  consider  the 
relation  of  the  parties  to  the  deed  at  the  time 
of  its  execution,  or  the  situation  attending  the 
deed's  delivery,  or  to  take  the  statements 
made  by  the  grantor  at  the  time  the  deed 
was  made,  to  change  or  destroy  the  meaning 
of  language  so  plain  and  explicit  as  to  have 
but  one  meaning.  You  may  call  to  your  aid 
attending  ctrcumstanees  to  Interpret  language 
of  an  Instrument  of  doubtful  or  uncertain 
purport  or  that  is  susceptible  of  a  double 
meaning;  but  not  to  destroy,  or  give  it  a 
meaning  at  utter  variance  with  the  plain 
language  employed.  Interpretation  should 
not  go  to  the  extent  of  working  a  complete 
distortion  of  the  language  interpreted.  More- 
over, courts  have  always  been  slow  to  give 
to  a  deed  a  construction  that  would  operata 
to  defeat  a  husband  of  his  marital  rights  over 
tbe  property  of  his  wife,  unless  the  intention 
of  the  grantor.  In  the  deed,  to  create  a  sepa- 
rate estate  in  the  wife  free  from  that  right 
is  clearly  expressed.  In  Richardson  v.  De 
Givervlllev  107  Ma  422,  17  S.  W.  974,  28  Am. 
St  Bep.  426,  this  court  in  considering  that 
question,  said:  "The  purpose  to  create  a  sep- 
arate estate  must  clearly  appear  beyond  rea- 
sonable doubt  otherwise  the  husband  will 
retain  his  ordinary  legal  and  marital  rights 
over  the  property.  2  Story,  Eq.  i  1381."  And 
in  Burnley  v.  Thomas,  63  Mo.  390,  in  passing 
on  the  Intent  of  the  grantor,  the  court  said: 
"The  character  of  the  estate,  whether  it  be 
separate  or  not  in  a  married  woman,  will 
be  determined  by  ascertaining  whether  th« 
words  employed  in  the  grant  manifest  an 
unequivocal  intent  to  exclude  the  power  and 
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marital  rights  of  tbe  husband."  And  so  in 
McTigue  V.  McTlgue,  116  Mo.  142,  22  S.  W. 
501,  in  speaking  of  the  intent  of  the  grantor 
in  tliat  case,  it  was  held  that  tbe  intention 
to  exclude  the  husband  from  any  partidpatlon 
in  his  wife's  separate  estate  must  appear  by 
tbe  deed  itself;  otherwise  the  hustmnd's 
rights  of  curtesy  will  prevail.  In  view  of  the 
foregoing  expressions,  it  is  clear  in  this  case 
that  we  should  hold  that  tbe  grantor  did  not 
intend  by  the  deed  of  January  17,  1890,  the 
restrictlTe  words  of  which  are  "for  her  sole 
use  and  benefit,  separate  and  apart  from  her 
said  husband,"  to  create  a  use  extending  over 
all  future  coverture,  but  rather  limited  the 
same  to  tbe  then  existing  marriage.  And  so 
it  must  be  said  now  that  upon  the  death  of  his 
wife  in  1898,  without  having  made  any  dis- 
position of  the  property  during  her  lifetime, 
the  plaintiff,  under  the  act  of  1895,  was  en- 
titled to  one-half  of  it  absolutely,  subject 
only  to  the  payment  of  her  debts. 

In  this  view  of  the  case  it  is  unnecessary 
to  discuss  the  question  whether  the  act  of 
1896  could  affect  property  held  by  a  woman, 
married  or  unmarried,  under  a  deed  of  settle- 
ment so  formulated  as  to  create  a  separate 
equitable  estate  to  the  exclusion  of  all  marital 
rights  of  any  future  husband. 

From  what  has  been  said  it  must  also  fol- 
low that  no  error  was  committed  by  the  trial 
court  in  excluding  the  testimony  of  Margaret 
Huette,  In  the  attempt  to  show  the  purpose  of 
the  grantor  in  malting  the  deed  from  what  he 
at  the  time  said.  The  purpose  of  the  deed 
was  clearly  expressed  in  Its  body.  No  out- 
side aid  was  necessary  to  elucidate  that  pur- 
pose, nor  was  the  contemporaneous  declara- 
tion of  the  grantor  offered  admissible  to 
explain  away  the  purport  of  the  language  ex- 
pressing It 

Though  the  estate  vested  in  plaintiff's  wife 
by  the  deed  of  January  17,  1890,  could  not  be 
altered,  changed,  or  defeated  by  the  provi- 
sions of  the  after-act  of  1895,  as  appellants 
assert,  that  does  not  imply,  as  the  argument 
of  appellants'  counsel  assumes,  that  the  wife 
acquired  and  held  her  property  with  the  right 
to  dispose  of  it  by  will  otherwise  than  by  the 
mode  and  manner  and  to  the  persons  desig- 
nated by  the  statute  in  force  at  the  time  of 
tbe  taking  effect  of  the  will.  Whether  the 
Intent  of  the  grantor  in  making  the  deed  of 
January,  1890,  to  plaintiff's  wife  (then  Mary 
Byrnes)  was  to  create  a  separate  use  extend- 
ing over  all  future  covertures,  or  whether  the 
deed  Itself  clearly  expresses  that  Intent,  or 
whether  It  was  Ihnlted,  as  contended  by  re- 
spondent, only  to  her  then  husband  and  not  to 
this  plaintiff,  are  not  questions  the  determina- 
tion of  which  aid  In  the  solution  of  the  ques- 
tion of  whethw  tbe  property  In  suit  could,  by 
will,  be  disposed  of  by  ploIntifTs  wife  so  as 
to  defeat  the  provisions  of  the  act  of  1895, 
which  declare  that  when  a  wife  shall  die 
without  any  children  or  other  descendants  In 
being  capable  of  Inheriting  her  widower  shall 
b«  entitled  to  one-half  of  the  real  and  per- 


sonal property  belonging  to  the  wife  at  the 
time  of  her  death.  No  right  of  the  plainttfTs 
wife  to  the  land  in  controversy  is  or  can  b» 
invoked  In  this  case  to  call  for  a  discussion  of 
the  questions  of  vested  rights  of  the  wife. 
She  is  dead,  and  It  Is  now  a  question  of  how 
the  property  belonging  to  her  during  life  is  to 
be  disposed  of,  and  In  that  subject  she  could 
not  be  said  to  have  had  a  vested  interest 
which  the  act  of  1896  in  any  way  disturbed. 
The  chief  difficulty  that  has  arisen  in  this  con- 
troversy has  been  In  the  failure  of  appellants' 
counsel  to  recognize  tbe  distinction  between 
the  right  to  own  and  hold  property  and  the 
right  to  dispose  of  same  by  will  The  one  is  a 
natural  right  of  the  citizen,  which,  when  ac- 
quired under  existing  laws,  becomes  a  vested 
right,  and  not  subject  to  be  defeated  by  subse- 
quent legislation;  tbe  other  a  creation  of  leg- 
islative enactment,  and  subject  at  all  times  to 
legislative  regulation  and  change.  Bo  long  as 
plaintiff's  wife  was  alive  to  enjoy  the  use  of 
her  property.  It  belonged  to  her,  free  ttom 
legislative  Interference,  and  the  act  of  1896 
could  have  no  effect  or  influence  upon  it,  or 
of  her  use  or  disposition  of  it  whatever;  but 
when  death  came,  and  she  could  no  longer 
enjoy  It,  her  acquisition  ceased,  and  with  It 
tbe  right  to  direct  its  future  use  and  owner- 
ship only  as  the  legislative  will  was  indicated 
by  the  statute  then  In  force  upon  that  subject. 
As  said,  however,  the  Interest  of  tbe  plain- 
tiff's wife  to  this  land  is  not  Involved,  but  the 
interest  alone  of  those  who  are  to  succeed  to 
her  estate  (the  plaintiff  and  defendants  here- 
in); and  as  those  Interests  could  and  did  not 
attach  (be  It  the  one  derived  through  the  law, 
or  tbe  other  by  force  of  the  will)  until  the 
death  of  plalntiflTs  wife,  the  act  of  1895  can- 
not be  said  to  have  affected  any  vested  in- 
terest that  was  made  to  appear  in  the  case, 
or  In  any  manner  to  have  l>een  retroactive  in 
its  operations.  Until  the  death  of  plaintUTs 
wife  tai  1897,  no  legal  right  to  this  property 
whatever  was  vested  In  either  the  plaintiff  or 
the  defendants.  They  had  until  then  a  bare 
expectancy,  that  might  have  been  defeated 
at  any  time  by  either  the  act  of  the  wife 
executing  a  deed  or  by  a  change  in  the  law 
directing  a  different  channel  for  the  future 
flow  of  the  title  of  the  land  after  death  of 
the  wife.  The  will  under  which  the  defend- 
ntits  claim  tbe  property  had  no  legal  effect  or 
power  so  long  as  plaintUTs  wife  was  living. 
Until  her  death  it  was  as  nothing.  It  neither 
deprived  her  of  any  right  ht  or  to  the  prop- 
erty, nor  did  it  confer  any  right  upon  the  de- 
fendants, and,  as  a  consequence,  there  was  no 
vested  rights  under  or  growing  out  of  Its  exe- 
cution that  could  be  violated  by  the  act  of 
1895,  directing  how  her  property,  then  owned, 
which  should  remain  undisposed  of  at  her 
death,  should  be  distributed. 

The  act  In  question  is  further  assailed  by 
the  appellants  on  the  ground  that  the  title 
thereof  is  not  sufficiently  set  out  to  meet  the 
requirements  of  section  28  of  article  4  of  the 
constitution,    which    provides    that    no    biU 


Digitized  by 


Google 


Mo.) 


8PRATT  T.  EARLY. 


13 


shall  contain  more  than  one  snbject,  which 
most  be  clearly  expressed  in  its  title.  In 
commenting  on  this  provision  of  the  con- 
stltntlon.  this  coTirt,  in  State  v.  Hanson,  78 
Ma  86.  said:  "It  Is  universally  held  by 
the  appellate  courts  of  this  state  that  the 
object  of  this  provision  was  to  prevent  the 
conjoining  in  the  same  bill  of  incongruous 
matters  and  subjects  having  no  legitimate 
connection  or  relation  to  each  other,  and  In  no 
way  germane  to  the  subject  expressed  In  the 
title,  and  to  prevent  surprise  or  fraud  upon 
-members  of  the  legislature,  rather  than  em- 
barrass legislation  by  making  laws  unneces- 
sarily restrictive."  In  commenting  on  the 
same  provision  in  State  v.  Coonty  Court  of 
Marion  Ck>.,  128  Mo.  427,  80  8.  W.  103,  31 
8.  W.  23,  it  is  also  said:  "It  Is  sufficient  if 
the  title  does  not  mislead  as  to  the  chief  topic 
of  the  act,  and  that  the  minor  features  of  It 
have  a  reasonable  and  rational  connection 
with  tbe  subject  named  in  the  title."  While 
the  title  of  the  act  In  question  may  not  be 
absolutely  correct  as  a  definition  of  the  right 
conferred  In  the  body  of  the  bill  if  the  mean- 
ing of  the  term  "dower"  is  to  be  considered 
as  It  was  used  and  understood  at  common 
law,  yet  If  we  consider  it  In  the  light  of  the 
goieral  meaning  of  that  term  ("that  with 
which  one  Is  gifted  or  endowed")  it  Is  difficult 
to  understand  how  It  could  be  thought  a  de 
ceptlon  upon  the  members  of  the  legislature, 
or  how  it  could  have  operated  to  mislead  them 
as  to  the  chief  and  only  topic  of  the  bill,  how- 
ever we  might  now  think  best  to  designate  or 
classify  It.  The  act  was  to  create  a  new  right 
in  a  husband  whose  wife  may  die  without 
child  or  other  descendants  in  being  capable  of 
inheriting.  If  the  author  of  the  bill  was  not 
absolutely  correct  in  classifying  the  new  right 
created  by  the  bill,  the  title  thereof  was  so 
suggestive  as  at  least  not  to  be  misleading  or 
deceptive. 

The  appellants  further  assail  the  Judgment 
of  the  trial  court  herehi  on  the  ground  that 
the  possession  of  the  devisees  under  the  will 
was  adverse  to  plaintiff,  and  that  the  estate 
«f  plalnUfTs  wife  was  In  process  of  adminis- 
tration, and  the  probate  court  had  ordered  the 
executrix  to  take  charge  of  the  real  estate  in 
question;  consequently  partition  would  not  He. 
The  first  contention,  we  think.  Is  clearly  unten- 
able. The  will,  as  already  seen,  only  passed 
title  to  one-half  of  the  property  to  defendants. 
Having  derived  their  rights  under  the  will,  de- 
fendants cannot  be  heard  to  claim  any  other 
or  greater  title  to  the  property  than  that  given 
them  by  the  will.  And  their  possession,  hav- 
ing l>een  taken  under  the  will,  is  limited  to 
ouch  undivided  interest,  so  that  the  plaintitf,  as 
tenant  in  common.  Is  entitled  to  maintain  this 
suit.  Also  there  Is  nothing  In  the  point  that 
the  estate  of  plaintiff's  wife  was  in  process  of 
administration,  and  the  probate  court  had  or- 
dered the  executrix  to  take  possession  of  the 
real  estate  and  rent  the  same.  Such  posses- 
sion was  merely  temporary,  to  enable  the  ex- 
ecutrix to  rent  the  property  during  the  period 


of  administration,  and  In  no  wise  adverse  to 
the  heirs  and  devisees,  so  as  to  defeat  parti- 
tion In  the  meantime. 

From  what  has  been  said  herein,  It  follows 
that  the  motion  to  strike  out  the  part  of  de- 
fendants' amended  answer  above  quoted  was 
properly  sustained  by  the  trial  court,  and  that 
Its  Judgment  for  plaintiff  was  right,  and 
should  be  affirmed,  and  It  Is  so  ordered.  All 
concur. 

On  Rehearing. 

(May  21,  1902.) 

After  due  consideration  of  the  additional  au- 
thorities to  which  our  attention  has  been  call- 
ed by  the  able  counsel  on  the  rehearing  of  the 
same,  we  still  adhere  to  the  views  as  express- 
ed in  the  foregoing  opinion,  as  originally  writ- 
ten, and  adopt  same  now  as  the  opinion  of  the 
court  on  rehearing.    All  concur. 


SPRATT  V.  EARLY  et  aLi 

(Supreme  Oourt  of  Missoari,  Division  No.  2. 

Mar  27,  1902.) 

HOMBBTEAD— ACQUIRBMBNT  BT  DESCENT-BF- 

FBCT— FORFBITDRB— PRAUDDLBNT  CON- 

VBTANCB— APPBAL,-COSTS. 

1.  Bvidence  examined,  and  held  to  sufflciently 
show  that  property  deeded  to  a  aon,  and  there- 
after deeded  by  him  to  liU  mother,  and  later  re- 
conveyed  by  the  latter  to  the  sou,  in  fact  bo- 
louged  to  the  mother  all  the  time,  the  last  con- 
veyance by  her  to  the  son  being  made  with  an 
intent  to  put  the  property  ont  of  the  reach  of 
the  mother's  creditors. 

2.  Under  Rev.  St.  1879,  f  2605,  after  Its 
amendment  by  Laws  1887,  p.  198,  providing 
that  homesteads  thereafter  acquired  or  those 
then  held  by  descent  or  devise  should  not  be 
subject  to  attachment  or  execution  on  any 
liability  thereafter  created,  property  then  oc- 
cupied as  a  home  by  one  who  inherited  it  from 
her  mother,  was  exempt  from  claims  for  debts 
thereafter   contracted. 

3.  A  widow  occnpying  a  homestead  with 
her  children,  and  continnlng  to  occupy  it  with 
her  second  nnsband  Kfter  her  remarriage,  does 
not  by  such  second  marriage  forfeit  her  home- 
stead right. 

4.  The  owner  of  a  homestead,  who  rents  it 
temporarily  and  occupies  a  rented  house  else- 
where, does  not  thereby  forfdt  bis  homestead 
right. 

5.  Where  the  owner  of  a  homestead  sold  it 
.and  invested  the  proceeds  In  a  new  homestead, 

which  he  occupied  until  he  conveyed  it  to  an- 
other, such  last  conveyance  was  not  fraudu- 
lent as  to  his  creditors,  though  made  without 
consideration. 

6.  Where  an  appdiant  fails  to  make  a  prop- 
er abstract  and  statement  of  the  case  as  re- 
quired by  the  rules  of  the  court,  he  should  be 
required  to  pay  the  costs,  though  successful 
on  the  appeal. 

Appeal  from  circuit  court,  Buchanan  coun- 
ty; W.  K.  James,  Judge. 

Action  by  William  B.  Spratt  against  Dan- 
iel H.  Early  and  others.  From  a  Judgment 
for  plaintiff,  defoidant  Elarly  appeals.  Re- 
versed. 

M.  G.  &  J.  Moran,  for  appelant  John  F. 
Tyler,  John  A.  Coonett,  and  Jo.  F.  Woodson, 
for  respondent. 


'  Rebearing  deaiad  Juno  It,  UM, , 
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GANTT.  J.  On  the  18th  of  October,  1889, 
the  plaintiff  Instituted  this  suit  In  equity  to 
set  aside  a  deed  from  Daniel  H.  Duffy  and 
wife  to  their  codefendaat  Daniel  H.  Early, 
and  to  subject  the  lot  of  land  described  In 
said  deed  to  the  lien  of  a  Judgment  obtained 
by  plaintiff  against  said  Daniel  H.  and  Eliz- 
abeth Duffy,  his  wife,  In  the  chrcult  court  of 
Buchanan  county,  at  the  September  term, 
1898,  of  said  court.  The  plahitlff  alleges  that 
be  obtained  said  Judgment  on  a  note  exe- 
cuted by  Daniel  and  Elizabeth  Duffy  on  the 
10th  day  of  April,  1894,  for  $695.53,  to  one 
John  Vahey,  which,  for  value  recelTed,  said 
Vahey  assigned  to  plaintiff.  He  further  al- 
leges that  on  the  8th  day  of  September,  1898, 
the  defendants  Daniel  and  Elizabeth  Duffy 
were  the  owners  in  fee  simple  of  lot  9,  block 
28)  in  Patee's  addition  to  the  city  of  St 
Joseph,  and  on  said  date,  with  the  Intent 
to  cheat,  defraud,  hinder,  and  delay  th^ 
creditors,  and  without  any  consideration  what- 
ever, executed  and  delivered  to  said  Daniel 
H.  Early,  their  codefendant,  a  general  war- 
ranty deed,  by  which  they  purported  to  con- 
vey to  said  Daniel  H.  Early  said  above^de- 
scrlbed  lot  or  parcel  of  land;  that  said  Dan- 
iel Duffy  and  wife  are  insolvent  and  have  no 
other  property  out  of  which  said  Judgment 
can  be  enforced.  Danld  H.  Early  filed  a 
separate  answer,  which,  omitting  caption,  is 
in  these  words:  "Gomes  now  Daniel  H. 
Early,  one  of  the  above-named  defendants, 
and,  for  his  separate  answer  to  plalntlfTs 
first  amended  petition,  says  that  he  denies 
each  and  every  allegation  therein  contained. 
Foe  further  answer,  defendant  Daniel  H. 
Early  says  that  on  the  29th  day  of  August, 
189G,  be  purchased  firom  the  plaintiff,  the 
said  William  E.  Spratt  the  property  describ- 
ed in  plaintllTs  amended  petition,  and  paid 
him  two  thousand  five  hundred  dollars  there- 
for; that  he  thereafter  continued  to  own  said 
property  nntll  the  3d  day  of  January,  1896, 
when  he  sold  and  transferred  said  property  to 
Elizabeth  Duffy  in  consideration  of  two  thou- 
sand five  hundred  debars,  to  be  paid  to  htm 
by  the  said  Eiilzabeth  Dnffy  In  the  future  from 
that  date,  and  that  In  the  event  of  the  said 
Elizabeth  Duffy  falling  to  pay  him  said  sum 
of  two  thonsand  five  hundred  dollars,  the 
purchase  price  of  said  property,  then  she  was 
to  reconvey  said  property  back  to  him,  the 
said  Early;  that  pnrsnant  to  this  agreement 
the  said  Elizabeth  Duffy  continued  to  own 
the  naked  legal  title  ha  and  to  said  property 
until  the  8th  day  of  September,  1898,  when, 
being  unable  to  pay  any  part  of  the  purchase 
price,  she  reconveyed  the  property  back  to 
said  Daniel  H.  Early  under  and  pursuant 
to  the  agreement  aforesaid;  that  said  Eliz- 
abeth Duffy  never  paid  any  part  of  the  pur- 
chase price,  and  that  at  lie  time  she  trans- 
ferred said  property  back  to  said  Daniel  H. 
Early,  she  had  no  Interest  or  title  in  or  to 
said  property  other  than  the  naked  legal  title; 
and  that  said  property  at  no  time  was  sub- 
ject to  any  Indebtedness  of  the  said  Elizabeth 


Dnffy  that  was  In  existence  oa  said  January^ 
3,  1898,  the  date  said  Daniel  H.  Early  convey- 
ed said  property  to  her  under  the  agreement 
aforesaid.  Having  fully  answered,  said  de- 
fendant Daniel  H.  Early  prays  to  be  dischar- 
ged, with  his  costs  in  this  behalf  expended." 
Daniel  H.  Duffy  and  Elizabeth  Duffy  filed 
their  separate  answer  in  said  cause,  which 
said  answer  is  in  words  and  figures  as  fol- 
lows: "Now  at  this  day  come  the  above- 
named  Daniel  H.  Duffy  and  Elizabeth  Duffy, 
and  for  theh:  separate  answer  say  that  they 
deny  each  and  every  all^atlon  in  plalntifTs 
amended  petition  contained.  Having  fully 
answered,  they  pray  to  be  dismissed  from 
this  action."  Plaintiff  filed  a  reply  to  sepa- 
rate answer  of  Daniel  H.  Early,  denying  gen- 
erally the  new  matter  alleged  tlterdn.  The 
cause  was  tried  at  the  January  term,  1899. 
and  a  decree  rendered  for  plaintiff,— that  said 
conveyance  from  Elizabeth  Duffy  and  D.  H. 
Duffy,  of  date  September  8,  1898,  to  Daniel 
H.  Early,  of  lot  9  In  block  28  ha  Patee's  ad- 
dition to  the  city  of  St  Joseph,  was  null,  void, 
and  of  no  effect;  that  said  Judgment  was  • 
lien  thereon,  and  gave  defendants  80  days  in 
which  to  pay  the  same,  and.  In  case  of  their 
failure  to  pay  it  in  tiiat  time,  the  sheriff 
should  sell  the  same,  as  in  case  of  sales  undo: 
execution,  to  satisfy  said  Judgment  and  costs. 
At  the  request  of  defendants,  the  court  made 
a  special  finding  of  facts,  and  his  condnslons 
of  law  thereon,  to  which  defendants  excepted 
at  the  proper  time.  It  is  deemed  unneces- 
sary to  set  out  the  findings  in  foil.  Plaintiff 
called  each  of  the  defendants  as  witnessesv 
and  their  testimony  constitutes  the  bulk  of 
the  evidence. 

The  evidence  has  been  very  well  abstracted 
on  the  part  of  plaintiff.  On  part  of  defend- 
ants the  abstract  falls  far  short  of  the  re- 
quirements of  onr  rules,  and  for  that  reason 
the  cost  of  It  has  been  adjudged  against  de- 
fendants. 

We  glean  the  following  facts  from  the  rec- 
ord: On  or  about  April  16,  1894,  John  Vahey, 
as  surety  for  defendant  Daniel  Duffy,  paid  a 
note  to  the  Saxton  Bank,  in  St  Joseph,  fos 
$500.  Thereafter  Daniel  Duffy  and  Elizabeth 
Duffy,  his  wife,  executed  and  delivered  to 
said  Vahey  their  promisswy  note  for  said 
$500  and  interest  This  note  Vahey  assigned 
to  Wm.  E.  Spratt  the  plaintiff,  who  brought 
suit  on  it  In  the  circuit  court  of  Buchanan 
county,  and  obtained  service  on  said  Duttys 
a  few  days  prior  to  September  8,  1808,  and 
obtained  Judgment  against  them  thereon  on 
October  11,  1896.  Defendant  Daniel  H.  Ear- 
ly Is  a  son  of  his  codefendant  Mrs.  Eaizabeth 
Duffy,  and  a  stepson  of  Dajilel  Dnffy.  He 
was  known  as  Harry  J.  Early,  and  as  sncb 
did  business  and  kept  his  bank  account  He 
testifies  he  was  baptized  and  confirmed  In 
the  Catholic  church  by  the  name  of  Harry 
J.  Early,  and  never  knew  until  the  deed  from 
plaintiff,  Spratt,  was  about  to  be  made  to 
him,  that  his  name  was  Daniel  H.  Early,  . 
when  Ills  mother  told  him  hia  true  name  wa» 
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Dantel  H^  Instead  of  Harry  J^  and  the  deed 
vas  made  accordingly  at  his  suggestljn.  He 
was  29  years  ot  age  when  the  trial  took 
place.  Id  January  and  February,  1S3&.  He 
Ured  In  hla  mother's  family  as  a  member 
thereof,  as  well  after  her  marriage  to  Mr. 
Dntty  as  prior  thereto,  until  June,  1807,  when 
he  married,  and  ceased  to  lire  with  her,  and 
made  Us  home  with  his  wife's  mother.  He 
testifled  that  be  began  to  worls  for  wages 
when  be  was  about  15  years  old  at  a  salary  of 
$20  a  month.  In  1890  he  was  employed  by 
the  Grand  Island  Railroad  Company  at  $50 
a  month.  In  1891  It  was  Increased  to  $60  a 
month.  It  was  increased  to  $66  in  four  or 
ftTe  months,  and  then  to  $75,  and  at  the  time 
of  the  trial  It  was  $100  a  month.  He  testifled 
that  up  to  the  time  he  was  of  age,  in  March, 
1891,  be  gsTe  his  mother  $12.60,  or  even  $40, 
a  month,  out  of  his  wages.  Be  also  testifled 
that  he  had  a  verbal  understanding  with  his 
mother  that  she  was  to  pay  him  back  In 
cash  at  her  convenience,  and,  failing  to  do  so, 
■he  was  to  convey  him  the  homestead,  the 
property  on  Tenth  street,  or  the  Dawson  prop- 
erty, which  property  Mrs.  Duffy  owned  from 
1872  to  1895  by  inheritance  from  her  mother, 
Mrs.  Carr,  and  which  she  had  occupied  as 
ber  homestead  for  22  years.  In  1894  she, 
wltb  all  the  family,  left  said  Dawson  or 
bomestead  property,  and  moved  oat  into  the 
oonntiy  temporarily;  but  she  and  her  hus- 
band and  son  testifled  that  the  town  or  Daw- 
aoo  property  still  remained  her  homestead, 
that  she  never  abandoned  it  as  such,  and 
that  they  only  went  to  the  Henshaw  or  coun- 
try place  Cor  a  little  recreation.  They  leased 
It  for  one  year,  but  the  house  burned  down 
before  the  end  of  the  year,  and  they  returned 
to  St  Joseph  in  a  few  months,  to  some  prop- 
erty which  they  rented.  They  rented  the 
homestead  to  O'Connor  by  the  month.  He 
k«pt  It  a  few  months,  and  she  then  rented 
it  to  Dawson  until  August  24,  1895,  when  she 
sold  it  to  him  for  $2,900,  of  which  $1,700  was 
cash,  and  the  balance,  $1,200,  was  secured  by 
deed  of  trust  on  the  property.  Of  the  $1,700 
ttaos  received,  she  turned  over  to  her  son, 
Bariy,  $1,000,  as  soon  as  she  received  It;  and 
a  few  days  later  gave  him  $500  more,  and 
he  deposited  both  snms  in  the  Tootle-Lemon 
Bank  In  hla  name,  as  Harry  J.  Early.  Daw- 
ami  paid  the  $1,200  in  Installments,— the  last 
In  December,  1897.  In  1805,  after  the  sale 
<tf  the  homestead  property  Daniel  Duffy  nego- 
tiated for  the  purchase  of  the  property  In  con- 
troversy In  this  snit,  without  disclosing  D.  H. 
E<arly  as  the  purchaser  until  the  day  the  deed 
was  ezecnted  by  Spratt  to  Early.  Daniel  Dnf> 
ty  basded  Spratt  a  check  for  $1,000,  signed 
by  Harry  J.  Early,  on  the  Lemon-Tootle 
Bank.  On  January  8,  1896,  Daniel  Early 
drew  another  check,  signed  "Harry  J.  Early," 
ftn*  $500.60^  and  paid  the  same  on  said  pur- 
tbBBe,  and  on  the  same  day,  by  warranty 
deed,  conveyed  said  lot  to  his  mother,  Elbsa- 
betb  Dnffy.  Mrs.  Duffy,  In  one  portion  of 
ber  testimony,  says  her  son  made  this  con- 


veyance to  ber  'because  he  was  going  t» 
get  married,  and  wanted  to  give  her  a  home." 
Mr.  and  Mrs.  Duffy  lived  on  this  property 
from  the  time  of  the  execution  of  Spratt's 
deed  to  Early  until  the  trial  of  this  suit  The 
payment  of  $506.60  by  Early  was  made  and 
credited  on  a  $1,500  note  of  Spratt  to  John  F. 
Tyler,  which  £:arly  assumed  when  be  bought 
from  Spratt  leaving  $1,000  and  Interest  still 
due  on  the  lot  Early  paid  no  more  on  the 
property  after  the  execution  of  bis  deed  to  bis 
mother.  She  never  paid  him  anything  for 
the  property  after  that.  Later,  on  August  23, 
1898,  she  and  ber  husband  mortgaged  the 
property  to  Hoagland  for  $1,200,  out  of  which 
she  paid  the  balance  on  said  note  to  Tyler, 
and  used  the  remainder  for  herself.  On  Sep- 
tember 8,  1808,  Daniel  Duffy's  wife  reconvey- 
ed  the  lot  in  suit  to  Daniel  Early  for  the 
expressed  consideration  of  $2,500,  and  on  the 
same  date  Early  and  wife  gave  a  deed  of 
trust  thereon  to  secure  Mrs.  Duffy  $1,000  two 
years  after  date.  These  two  Instruments 
were  made  after  the  suit  of  Spratt  was  com- 
menced against  the  Duffys  on  the  Vahey  note, 
and  after  they  were  served  with  the  writ  of 
summons.  The  evidence  tends  to  show  that 
Mrs.  Duffy's  deed  to  defendant  Early  was 
made  out  and  taken  to  him  without  a  request 
therefor  by  him,  or  any  negotiation  therefor. 
Her  deed  of  trust  for  $1,000  was  afterwards 
released  by  Mrs.  Duffy,  without  receiving  any 
part  Of  tbe  note. 

A  reversal  Is  sought  on  two  grounds,— 
first  that  the  money  which  purchased  tbe 
lot  in  suit  from  Spratt  was  furnished  by  de- 
fendant Daniel  H.  Early,  and  his  subsequent 
conveyance  to  bis  mother,  and  the  reconvey- 
ance by  her  to  bim,  were  not  find  could  not 
have  been,  a  fraud  on  plaintiff,  as  plaintiff 
was  and  is  only  entitled  to  look  to  asse^.^  of 
Daniel  Duffy  and  wife  for  the  satisfaction 
of  his  Judgment  against  them.  The  circuit 
court  found  that  the  purchase  money  was 
advanced  by  Mrs.  Duffy  out  of  tbe  proceeds 
of  the  sale  of  ber  bomestead,  and  that  find- 
ing is  fortified  by  the  testimony  unless  It  be 
conceded  that  while  the  purchase  money 
was  clearly  shown  to  have  been  the  price 
she  received  from  the  sale  of  her  homestead 
or  Dawson  lot  It  became  the  money  of  Dan- 
iel Early  before  be  paid  It  over  to  Spratt  for 
the  lot  In  suit  It  rarely  occurs  that  a  fund 
can  be  traced  so  satisfactorily  as  the  pur- 
chase price  of  tbe  bomestead  lot  has  been 
in  this  case.  Mrs.  Duffy  sold  Dawson  ber 
homestead  August  24,  1896,  and  received  $1,- 
700  cash  down,  and  of  this  amount  she  turn- 
ed over  $1,600  to  her  son,  Daniel  Early;  and 
on  August  29,  1895,  the  trade  was  made  by 
ber  husband,  Daniel  Duffy,  with  Spratt  and 
the  deed  made  to  Daniel  Early;  and  he  gave 
a  check  for  $1,000  that  day  on  his  account 
with  the  Lemon-Tootle  Bank,  which  account 
had  received  a  credit  on  August  26,  of  $1,246.- 
30;  and  on  January  8, 1896,  he  checked  $506.- 
60  in  favor  of  Tyler,  who  held  Spratt's  note 
for  $1,600,  which  was  a  lien  on  tbe  lot  and 
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had  been  assumed  by  Early  when  be  bought 
the  lot  All  the  credible  evidence  tends  to 
corroborate  that  Early  received  this  $1,500 
directly  from  his  mother  contemporaneously 
with  his  receiving  the  deed  to  the  lot.  Early 
testified  that,  while  it  was  true  be  received 
the  $1,500  from  his  mother,  it  was  a  repay- 
ment to  him  of  moneys  he  bad  advanced  bis 
mother  and  stepfather,  Duffy,  out  of  his 
monthly  wages  as  clerk  of  the  Grand  Island 
Railroad.  He  testified  these  advancements 
amounted  at  that  time  to  about  $3,500,  and 
his  mother  had  agreed  to  repay  him  for  the 
moneys  be  had  advanced  for  the  support  of 
his  mother's  family,  of  which  he  was  a  mem- 
ber. That  Early  bought  or  took  the  deed  in 
bis  own  name  for  the  benefit  of  his  mother, 
and  was  only  investing  her  money  In  hla 
name,  is  consistent  with  all  the  evidence. 
Thus  the  trade  was  made  by  his  stepfather 
Duffy.  His  mother  Just  prior  to  the  execu- 
tion of  the  deed  advanced  him  the  $1,500. 
He  had  other  moneys  to  the  amount  of  $550 
to  his  credit  in  the  bank  at  the  time,  but  he 
never  paid  any  other  part  of  the  purcltase 
money  therefor,  except  the  $1,500,  then  or 
afterwards,  and  on  the  date  of  his  payment 
of  the  $506.60  he  executed  a  deed  to  the  lot 
in  suit  to  his  mother.  He  took  the  lot  sub- 
ject to  a  $1,500  Hen  In  favor  of  Tyler,  and, 
after  the  deed  to  her,  Mrs.  Duffy  borrowed 
$1,200  by  deed  of  trust  on  the  lot,  and  paid 
off  the  remaining  $1,000  due  Spratt  or  Tyler. 
In  the  meantime  she  spent  $200  for  her  own 
benefit.  She  did  not  pay  Early  any  other 
consideration  for  the  lot.  She  gave  him  no 
note  or  memorandum  showing  she  owed  him 
the  $2,500  mentioned  as  the  purchase  price 
or  the  $1,500,  over  and  above  the  deed  of 
trust  for  $1,000  still  on  it  Mrs.  Duffy  col- 
lected the  remaining  $1,200  due  her  from 
Dawson,  and  there  was  no  demand  by  Early 
for  an  assignment  of  that  note  to  secure  him 
the  $2,000  which  he  asserts  she  still  owed 
him,  and  promised  to  pay  out  of  the  home- 
stead. Thus  matters  remained  until  Spratt 
began  his  suit  against  the  Duffys  on  the 
Vahey  note,  when,  without  consultation  or 
previous  negotiation,  Mrs.  Duffy  and  her  hus- 
band reconveyed  to  Early,  as  he  says,  be- 
cause she  agreed  If  she  could  not  pay  him 
$2,500,  the  price  of  said  lot,  she  should  re- 
transfer  the  lot  to  him;  but  at  this  time  an- 
other transaction  took  place,  which  is  entire- 
ly out  of  harmony  with  his  testimony  that 
the  relation  of  creditor  and  debtor  existed 
between  Daniel  Early  and  his  mother,  Mrs. 
Duffy;  1.  e.,  a  deed  of  trust  was  given  by 
Daniel  Early  and  his  wife  to  Mrs.  Duffy  to 
secure  the  $1,000  note  executed  by  them  that 
day.  If  Mrs.  Duffy  had  not  in  fact  paid  the 
purchase  money  ($2,500)  for  said  lot,  and 
Early  had,  she  still  owed  him  $2,000  on  his 
advancement  to  her;  and  while  the  recon- 
veyance would  wipe  out  the  consideration 
money,  according  to  their  alleged  agreement, 
it  would  not  satisfy  the  $2,000  balance;  and 
yet,  notwithstanding  the  account  thus  stood 


between  them.  Early  and  wife,  by  note  and 
deed  of  trust,  acknowledge  they  owe  Mrs. 
Duffy  $1,000.  This  transaction  is,  in  our 
opinion,  utterly  incompatible  with  the  testi- 
mony of  Mrs.  Duffy  and  her  son.  Their  at- 
tempted explanation  only  confirms  the  find- 
ing of  the  court  that  In  truth  and  in  fact 
Mrs.  Duffy  did  not  owe  Daniel  Early  $3,600, 
or  any  other  sum,  at  and  prior  to  the  sale 
of  her  Dawson  property;  that  In  fact  it  was 
her  money  which  paid  Spratt  for  the  land 
in  suit,  and  it  was  conveyed  to  Early  to  pro- 
tect it  from  the  creditors  of  Mrs.  Duffy,  and 
its  reconveyance  resulted  from  the  contem- 
plated marriage  of  Early,  which  might  and 
would  vest  rights  in  his  Intended  wife.  No 
other  conclusion  Is  consistent  wltb  the  con- 
duct of  the  parties. 

We  are  thus  brought  to  the  second  conten- 
tion of  the  defendants,— that,  admitting  it 
was  Mrs.  Duffy's  money  that  paid  for  the  lot 
In  suit,  and  that  she  directed  it  to  l>e  con- 
veyed to  her  son,  Daniel  Early,  without  any 
consideration  moving  from  him  to  her,  and 
that  he  subsequently  conveyed  it  to  her,  also 
without  consideration,  other  than  the  $1,600 
given  taim  by  her,  and  she  afterwards  con- 
veyed It  to  him  without  consideration,  inas- 
much as  the  purchase  money  was  the  pro- 
ceeds of  her  homestead  it  was  not  subject 
to  levy  or  attachment  by  her  creditors,  and 
no  fraud  can  be  predicated  upon  any  dispo- 
sition she  may  have  seen  fit  to  make  of  it; 
that  she  could  give  it  away,  if  she  chose, 
without  any  wrong  to  Spratt  «•  Tyler,  or 
any  other  creditor.  This  presents  the  most 
important  question  on  this  record.  The  evi- 
dence tends  to  show,  without  contradiction, 
that  Mrs.  Duffy  inherited  the  Dawson  lot 
from  her  mother,  Mrs.  Carr,  in  the  year 
1872,  and  had  lived  on  it  and  occupied  It  as 
her  homestead  continuously  from  1872  until 
she  rented  It  by  the  month  to  O'Connor  in 
the  summer  of  1894.  Prior  to  the  amend- 
ment of  the  homestead  act  (section  2695,  c 
39,  Rev.  St  1879)  by  the  act  of  March  24, 
1887  (Laws  Mo.  1887,  p.  198),  homesteads  ac- 
quired by  descent  or  devise  were  not  exempt 
from  attachment  and  levy  under  execution, 
as  were  homesteads  acquired  by  deed.  Lor- 
ing  V.  Gronmer,  142  Mo.  1,  43  S.  W.  657. 
Biit  by  the  express  provision  of  said  last- 
mentioned  act,  homesteads  held  by  descent 
or  devise  fell  witiiln  the  protection  of  the 
statute  "from  the  time  the  owner  becomes 
invested  with  the  title  thereto,  and  in  ease 
of  existing  estates  such  homestead  shall  not 
be  subject  to  attachment  or  levy  of  execu- 
tion upon  any  liability  hereafter  created." 
In  Loring  v.  Groomer  It  was  further  said 
such  existing  homestead  occupied  by  a  head 
of  a  family,  not  exceeding  the  amount  and 
value  prescribed  by  statute,  became  exempt, 
after  the  act  of  1887,  from  attachment  and 
execution  on  all  causes  of  action  accmlns 
thereafter;  and  it  made  no  difference  how  It 
was  acquired,  or  whether  the  title  thereto 
was  in  him  or  bis  wife.    142  Mo.,  loc.  dt  12, 
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43  S.  W.  6S7;    Peake  ▼.  Camoon,  102  Mo. 
568-574.  IS  8.  W.  70.    Mrs.  Duffy,  after  the 
act  of  1887  became  the  law  of  this  state, 
owned  a  taomeBtead  in  fee  simple  In  the  lot 
In  salt,  and  was  each  owner  when  she  mar- 
ried her  codefadant  Daniel  Duffy,  her  pres- 
ent husband,  in  1879.    By  her  marriage  to 
DuSy,  who  continued  to  occupy  said  home- 
stead with  her,  she  did  not  forfeit  her  home- 
stead exemption.    West  r.  McMuIlen,  112  Mo. 
410,  20  S.  W.  628;   Hufschmldt  v.  Gross,  112 
Mo.  649.  20  S.  W.  679.    Neither  did  the  tem- 
porary   renting    of   her   homestead    by   the 
month,  and  the  renting  a  piece  of  property  In 
the  coontry  by  her  husband  with  the  Inten- 
tion to  return  to  her  home  in  the  city,  haye 
the  effect  of  forfeiting  her  homestead  there- 
in.    Hufschmldt  v.  Qrosa,  supra.     She  did 
not  acquire  any  other  homestead  until  she 
sold  her  homestead  in  the  Dawson  property, 
and  the  proofs,  as  already  stated,  show  be- 
yond a   peradrenture  that  the  proceeds  of 
that   homestead   went   into  the  property   In 
suit,  which  also  became  her  homestead,  ,and 
she  and  her  husband  and  family  have  con- 
tlnaously  occupied  it  as  a  homestead  since 
the  deed  was  made  to  her  son  in  1896  by 
plaintiff,  Spratt,  and  up  to  the  trial  of  this 
suit.     This  property   being   her   homestead 
when  she  executed  the  deed  in  S^tember, 
189S,  to  her  son,  Daniel  H.  Barly,  the  ques- 
tion arises,  was  that  conveyance  a  fraud  on 
plaintiff,  who  was  a  creditor  of  herself  and 
her  hnaband?    In  Vogler  v.  Montgomery,  54 
Mo.  S77,  It  was  ruled  that  neither  a  fraud- 
ulent conveyance  nor  an  act  of  banlcruptcy 
wonid  produce  a  forfdtnre  of  the  benefits  of 
the    homestead    exemption;    citing    Cox    y. 
Wilder,  2  Dill.  46,  Fed.  Cas.  No.  3,308.    That 
ruling  was  reaffirmed  in  State  v.  Diveling, 
W  Mo.  875.    In  Boms  v.  Bangert,  92  Mo.  177, 
4  S.  W.  677,  that  case  was  again  approved, 
and  it  was  said  of  exempt  property:    "If  his 
creditors  cannot  reach  it  for  his  debt.  Its  sale 
or  conveyance  Is  no  concern  of  the  creditors, 
since  they  have  no  right  or  claim  thereon. 
They  can  oalj  complain  of  sales  and  con- 
veyances of  property  that  la  subject  to  their 
debts.    To  this  extent  the  creditors  have  no 
standing  In  court."     Davis  v.  Land,  88  Mo. 
43C:  Hartzler  v.  Tootle,  85  Mo.  31.    All  these 
cases  were  reviewed  in  Banlc  v.  Outbrey, 
127  Mo.,  loc.  cit  193,  29  S.  W.  1004,  48  Am. 
St.  Rep.  621,  and  the  doctrine  reasserted  and 
finally  setUed  in  Maclce  v.  Byrd,  131  Mo.  691, 
33  S.  W.  448,  52  Am.  St.  Rep.  649.    So  that 
If  we  take  the  view  for  which  plaintiff  con- 
tends,—tiiat  Mrs.  DnflCy  sold  her  homestead 
in  the  Dawson  property,  and  ont  of  Its  pro- 
ceeds Invested  $1,500  in  the  land  in  suit  for 
her  own  benefit,  but  In  the  name  of  her  son, 
and  afterwards  took  the  deed  to  herself,  she 
tb««by  acquired  a  homestead  therein,  and  in 
so  doing  ^e  i)erpetrated  no  fraud  on  her 
creditors,  because  the  statute  expressly  per- 
mitted her  to  acquire  a  new  homestead,  and 
it  was  exemi>t  from  the  Uea  of  any  execution 
or  attachmmt  and  they  were  not  concerned 
60  8.W.— a 


therein,  as  she  was  at  liberty  to  mortgage, 
alien,  sell,  or  dispose  of  it  in  any  manuer  she 
might  deem  proper,  and  consequently  her 
deed  to  her  son  In  September,  1898,  is  not 
subject  to  be  set  aside  In  equity,  any  more 
than  to  be  sold  under  execution  or  attach- 
ment Bank  v.  Guthrey,  127  Mo.  196,  29  S. 
W.  1004,  48  Am.  St  Rep.  621. 

If  the  Dawson  property  had  not  been  the 
homestead  of  Mrs.  Duffy,  and  If  the  evidence 
did  not  conclusively  establish  that  the  prey- 
ceeds  thereof  had  been  Invested  in  a  new 
homestead,— the  property  in  suit— we  think 
the  finding  of  the  court  that  the  deed  from 
Mrs.  Duffy  and  her  husband  was  made  to 
prevent  the  collection  of  plalntlfTs  Judgment 
must  have  been  sustained;  but  as  both  of 
said  homesteads  were  exempt  from  execu- 
tion or  attachment  and  equally  exempt  from 
a  proceeding  In  equity  to  set  aside  a  con- 
veyance thereof,  even  if  fraudulent  the  Judg- 
ment of  the  circuit  court  must  be,  and  is,  set 
aside,  and  the  bill  dismissed,  which  Is  ac- 
cordingly directed  In  this  court  at  the  cost, 
however,  of  defendants,  as  a  penalty  for 
their  failure  to  make  a  proper  abstract  and 
statement  of  the  case  In  accordance  with  the 
rules  of  this  court. 

Judgment  revwsed,  and  decree  in  this 
court    All  concur. 


OVBRSHINBR  et  al.  v.  BRITTON  et  al.i 

(Supreme   Cionrt  of  Missonti,  Division   N«.   1. 

May  21,  1902.) 

VENDOR  AND  PURCHASBR— VOID  DBBQ-RE- 
COVBRT  OF  LAND— SUIT  FOR  KBnVKS  OF 
PURCHASE  PRICED-PARTIES  ENTITLED  TO 
SUB— SUBROGATION— LACHES— LIHITATIONS— 
JUDGMENT— RKS  ADJUDICATA. 

1.  A  Jadgment  conid  not  be  res  adjudicata 
tvbere  ths  parties  defendant  in  th«  later  action 
were  neither  parties  nor  privies  to  the  former.2 

2.  In  an  action  by  the  alleged  devisees  am) 
distributees  of  a  grantee  of  land  to  recover  bat  k 
the  purchase  price  from  the  grantor,  the  lunJ 
haying  been  recovered  by  her  in  a  suit  against 
a  subsequent  grantee,  and  plaiutiffs  having 
been  held  liable  to  him  on  their  testator's  cov- 
enants of  warranty,  evidence  considered,  and 
held  insnfficient  to  show  that  all  of  plain  ffs 
were  devisees  or  distributees,  or  that  they  had 
been  subrogated  to  the  rights  of  their  testator. 

3.  Where  a  married  woman's  deed  was  void, 
and  she  afterward  recovered  the  land,  a  suit 
commenced  by  representatives  of  the  grantee 
19  years  after  the  transfer  to  recover  the  pur- 
chase price  was  not  only  barred  by  limitation, 
but  defeated  by  the  staleness  of  the  demand. 

4.  A  married  woman  conveyed  laud  by  a 
deed  which  was  void  for  her  husband's  failure 
to  join,  and  afterwards  recovered  the  land  of 
the  vendee  of  her  grantee  without  returning  thp 
purchase  price,  and  this  vendee  recovered  from 
the  representatives  of  bis  grantor  on  the  cov- 
enants of  warranty  in  his  deed.  Held,  that  the 
right  of  such  representatives  to  sue  the  original 
grantor  for  a  return  of  the  purchase  price  accru- 
ed on  the  bringing  of  suit  against  them,  so  as 
to  be  barred  on  lapse  of  the  statutory  period 
thereafter. 

5.  A  married  woman  conveyed  land  by  a 
deed  whidh  was  void  because  of  her  husband's 

>  Rebearlng  denied  June  It,  IMt. 

•  See  Judgment,  toL  M^  Cent.  Dig.  i  lUT. 
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failure  to  Join,  and  afterwards  recovered  the 
land  of  the  vendee  of  her  grantee  without  re- 
turniuK  the  purchase  price,  and  this  vendee  re- 
covered from  the  representatives  of  his  grantor 
on  the  covenants  of  warranty  in  his  deed.  On 
appeal  it  was  held  that  at  the  time  she  sued 
the  vendee  of  her  grantee  be  had  acquTed  title 
by  limitation,  so  that  there  bad  been  no  bieacli 
of  the  warranty.  lu  spite  of  the  holding,  plain- 
tiff iu  that  action  recovered  again  on  retrial, 
and  defendants  therein  paid  the  judgment  with- 
Dut  again  appealing,  ana  took  a  quitclaim  deed 
from  the  plaintiff.  Held,  that  defendants  In 
that  action  were  not  entitled  to  recover  the  pur- 
chase price  of  the  original  grantor,  nnder  rights 
acquired  by  virtue  of  the  deed  from  the  plain- 
tiff. 

6.  A  case  will  be  disposed  of  on  appeal  on 
tile  same  theory  on  which  h  was  tried  below, 
so  that,  where  plaiutiS  based  his  right  to  recov- 
er below  wholly  ou  one  count  of  his  petition  to 
the  exclusion  of  the  other,  his  rights  under  such 
other  count  could  not  be  considered  on  appeaL 

7.  A  petition  contained  two  coants,  one  sta^ 
ing  a  cause  of  action  at  law,  and  the  other  in 
equity;  the  answer  being  a  general  denial.  On 
trial  no  attention  was  paid  to  the  legal  count, 
and  ou  appeal  from  a  general  judgment  for  de- 
fendant the  record  did  not  contam  any  of  ih% 
evidence  uor  disclose  the  giving  of  any  in- 
structions and  the  motion  for  a  new  trial  did 
not  call  attention  to  any  alleged  error  in  not 
giving  Jsdgment  under  the  law  count  Held, 
that  the  judgment  for  defendants  could  not  be 
disturbed  because  of  the  law  count. 

Appeal  from  circuit  court,  St  Glair  coun- 
ty;   W.  W.  Graves,  Judge. 

Action  by  John  Overshlner  and  others 
against  Elenor  Brltton  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

The  petition  is  in  two  counts.  The  first 
count  Is  a  bill  in  equity  for  a  lien  for  $468, 
with  ■  interest  from  July  7,  1877,  on  the  S. 
B.  K  of  the  S.  B.  %  of  section  1,  in  town- 
ship 85,  range  22,  in  Hickory  county,  for 
the  purchase  price  paid  by  Meredith  Rich- 
ards to  Mrs.  Elenor  Brltton  on  July  7,  1877, 
for  said  land,  and  asking  that  the  land  be 
sold  to  satisfy  the  lien  so  established  by  the 
Judgment  asked,  or  that  the  deed  from  Mrs. 
Elenor  Brltton  to  Meredith  Richards  be 
declared  valid  and  binding,  and  that  ita 
effect  was  to  pass  the  legal  title  to  Richards, 
and  that  the  Interest  of  the  defendant  James 
Pitts  be  set  aside,  and  he  b«  forever  barred 
from  asserting  any  title  to  the  land,  and  for 
general  relief.  And  the  second  count  Is  In 
the  ordinary  form  of  a  petition  in  ejectment 
for  the  same  premlaes,  the  ouster  being  laid 
as  of  the  2d  of  May.  1893.  The  answer  of 
Elenor  Brltton  is  a  general  denial,  a  plea 
of  a  homestead  right  to  the  premises,  and 
a  special  plea  that  Meredith  Richards  pro- 
cured from  her  a  deed  tc  the  premises  by 
false  representations,  and  that  she  was  a 
married  woman  when  she  made  the  deed, 
and  that  her  husband  did  not  Join  therein, 
and  therefore  the  deed  is  void;  and,  further, 
that  long  before  the  commencement  of  this 
suit  she  sold  her  interest  In  the  land  to  the 
defendant  Pitts,  and  she  asks  an  injunction 
against  the  plaintiff  from  further  actions 
against  her.  The  case  is  here  upon  a  certi- 
fied copy  of  the  Judgment,  as  provided  for 


by  section  813,  Rev.  St  1890.  The  abstract 
of  the  record  contains  only  the  pleadings, 
the  special  findings  of  fact  made  by  the 
clrcnit  court  at  the  request  of  tte  parties, 
the  Judgment,  the  motion  for  a  new  trial, 
and  the  appcaal.  The  evidence  adduced  at 
tile  trial  Is  not  preserved,  so  that  the  finding 
of  facts  must  be  taken  to  be  tdbe  facts  In 
the  case. 

The  facts  found  by  the  court  cover  all  the 
facts  stated  In  the  equity  count  of  the  peti- 
tion, and  therefore  It  is  only  necessary  to  set 
out  that  finding  here  to  afford  a  correct 
understanding  of  that  count  of  the  petition. 
The  finding  of  facts  is  as  follows:  "Special 
Finding  of  Facts:  In  the  case  of  Iieura  A. 
Allen  et  al.  y.  Blenor  Brltton  et  al.,  and  also 
in  the  case  of  Laura  A.  ADen  et  aL  y. 
Benjamin  Olinger,  at  request  of  irialntiff,  the 
court  makes  the  following  flaAng  of  facts: 
(1)  That  the  common  sonrca  of  title  is 
Tonng  M.  Pitta  That  Young  H.  Pitts  died 
intestate  In  Hickory  county,  Missouri,  in 
May  or  June,  1871.  That  be  left  awivlng 
him  a  widow,  defaidants  manor  Pttts  and 
ten  children,— ftonr  adults  and  six  minors. 
That  at  the  tima  of  his  death,  he,  with  bis 
wife  and  mlnw  children,  resided  upon  and 
occupied  the  soatheast  quarter  of  section  1, 
township  35,  range  22,  lesa  fourteen  acres 
off  the  east  side,  as  bis  bomeatead.  That  at 
the  time  of  his  death  the  same  did  not  ex- 
ceed in  value  the  sum  of  fifteen  hundred 
dollars.  That  there  was  a  forty  acres  In 
Polk  county.  Joining  or  corBcrlng  with  this 
tract  In  Hickory,  but  Just  bow  tt  was  naed 
during  the  life  of  Young  M.  Pitts  does  not 
satisfactorily  appear.  That  tn  1872  Elenor 
Pitts,  now  El«ior  Britton,  commenced  suit 
In  the  circuit  court  <rf  Hickory  covnty  for 
the  assignment  of  dower,  and  the  aeatbwest 
quart»  of  the  southeast  Quarter  of  sectioa 
1,  township  88,  range  22,  was  set  off  to  bcr 
as  ber  dower.  There  to  some  teettuiony  tiiat 
an,  or  a  part,  or  some  Interest  in  thla  forty 
acres  In  Polk  county  was  set  eff  to  ber  at 
the  same  time  as  part  of  ber  dewer;  but 
the  evidence  is  not  such  as  ts  JmsCify  such 
a  finding.  Whether  this  dower  was  set  off 
under  the  proceedings  in  court  or  other- 
wise is  not  exactly  dear,  but,  is  my  Judg- 
ment Is  clear  enough  to  find  that  tt  waa  set 
off  under  such  proceeding.  That  the  widow 
at  once  had  the  southwest  quarter  of  the 
southeast  quarter  ef  sectloB  1,  abwe  men- 
tioned, separated  by  fence  from  the  remain- 
der of  the  southeast  quarter  ef  saM  section, 
having  with  her  the  minor  children.  That 
at  this  time^  and  while  Mrs.  Pitts  was  sin- 
gle, the  adult  heirs,  for  themselves,  and 
the  minors,  by  their  guardian,  W.  D.  Pitts, 
took  the  exclusive,  open,  and  notorious  pos- 
session of  the  othw  three  forties  nnder  a 
claim  of  ownership,  and  with  tiie  knowledge 
and  appar^it  consent  of  the  widow,  but  the 
said  widow  was  at  the  time  Ignorant  of 
her  homestead  right  That  after  tiie  as- 
signment of  dower,  and  on  August  19,  187S. 
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Eloiar  Pttta,  the  widow,  married  one  Na- 
than BrlttDn.  That  Nathan  Brltton  lived 
with  her  for  a  year  or  more,  but  legs  than 
two  years,  when  he  left  her,  and  lived  In 
Aifcansas  for  a  time,— whether  permanently 
■a  his  home  or  temporarily  does  not  appear. 
Britton  then  visited  his  brother  in  Missouri 
for  a  few  hours,  and  left  for  Colorado, 
where  he  was  last  heard  from  November  28, 
1877.  at  both  of  which  times  he  was  In  del- 
icate health,  Whether  he  left  Missoiirl  for 
Coloeado  to  diange  his  domicUe  and  make 
ColoradA  hla  home  and  his  residence  does 
not  aiipear  from  the  testimony.  The  evl- 
deoce  discloses  that  the  last  permanent  rest- 
denee  ot  Britton  was  In  Missouri,  and  does 
not  disclose  the  exact  character  of  bis  real' 
dence  out  of  this  state.  That  soon  after 
the  aasigmnent  of  dower  the  heirs  commen- 
ced an  ex  parte  action  for  partition,  to '«  hlcb 
action  Mt&  Brltton  was  not  a  party.  In 
this  aettoa  all  the  lands  were  ordered  sold 
at  the  November  term,  1874.  of  the  Hickory 
connt;r  eticiiit  court,  and  were  sold  at  the 
May  term,  187B,  at  which  sale  Meredith 
Bicbanta;  became  the  purchaser,  and  re- 
ceived a  deed  therefor,  and  immediately 
took  possession  of  all  except  the  southwest 
forty  of  the  146  acres,  being  the  three  frac- 
tional forties  bdd  by  the  heirs.  That  Bleh- 
arda  held  the  open,  notorious,  exclusive,  and 
adverse  possession  of  the  three  forties  until 
Jaiy  7,  1877,  when  be  obtained  a  deed  from 
Senor  Brltton,  warranty  in  form,  convey- 
ing her  dower  Interest  in  the  forty  set  off 
to  her  aa  dower,  for  which  he  paid  her  the 
ram  of  fl80.  That  after  the  making  of 
this  deed  Blchards  took  the  possession  of 
this  forty,  and  continued  in  the  open,  notorl- 
ona,  exclusive,  and  adverse  possession  of 
the  whole  sootheast  quarter  of  said  section 
1  unto  1881,  when  he  sold  and  conveyed  the 
same  to  James  G.  Wheelock  by  warranty 
daed,  lalw  went  into  possession  thereof,  and 
by  btaasdf  and  tenants  held  the  possesstoa 
mail  November.  1888,  when  he  was  elected 
by  Mzai  Britton.  The  court  further  finds 
that  Nathan  Britton  left  hia  wife  In  187IV, 
and  tb«t  the  last  time  she  heard  from  him 
waa  in  1876,  whoi  she  was  told  that  be  bad 
been  seen  In  the  poiltMttiary  at  Little  Bock, 
Azkanaaa.  That  the  last  time  Britton  waa 
ever  heard  from  was  November  23,  1877,  at 
wUcb  time  he  was  at  Boulder,  Colorado. 
Elenor  Britton  commenced  suit  against 
Wheelock  and  his  tenants  May  5,  1888,  and 
obtained  Judgment  for  possession  against 
Um  in  November,  1888,  under  which  Judg- 
ment Wheelock  waa  oosted.  Wheelock  then 
sned  W.  T>.  Pitta  and  John  Overshlner  in 
the  circuit  court  of  Polk  county  on  the  cove- 
nants of  warranty  in  deed  of  Meredith  Rich- 
ards, they  being  executors  of  one  of  the 
devisees  under  the  will  made  by  aaid  Bleb- 
aids,  and  as  devisees  themselves  nnder  aald 
win,  aad  reeovered  Judgment,  which  was  re- 
versed; but  upon  retrial  bis  administrator 
•saia  obtained  Judgment,  whlcb  waa  pnid^ 


The  hebm  of  said  X  O.  Wheelock  conveyed 
the  title  acquired  by  their  father  from  Mftre- 
dlth  Klchatda  to  plaintiffs,  who  now  pros- 
ecute these  salts.  (By  mistake  two  of  the 
Wheelock  heirs  do  net  embrace  a  part  of  the 
land  in  their  deeds.)  The  court  further 
finds  that  there  was  no  equitable  defense 
set  np  in  the  case  of  Britton  against  Whee- 
lock, and  th«!e  la,  therefore,  no  res  Judicata; 
that  the  valn»  of  the  rents  are  one  dollar 
per  acre  per  year;  that  Mrs.  Britton  and 
the  tenants  holding  under  her  have  been 
In  possession  since  November,  1888.  The 
court  further  finds  that  under  all  the  evi- 
dence the  deed  from  Blenor  Britton  to  Mere- 
dith  Richards  Is  void." 

The  special  plea  of  the  defendant  Elenor 
Britton,  which  Is  set  up  in  this  case  and  refer- 
red to  in  the  special  finding  of  facts,  is  as  fol- 
lows: "The  said  defendant,  for  further  an- 
swer and  defense  to  the  cause  in  the  first  count 
in  said  petition  stated,  admits  that  Young  M. 
Pitts,  her  then  husband,  departed  thia  life  in 
1871,  seised  in  fee  simple  and  poaaessed  of  the 
lands  in  plaintiff's  petttkm  deaeribcd,  and  al- 
leges that  bOi  the  said.  Yeung  M.  Pitta,  at  the 
time  of  bto  death,  resided  upml  anA  held  said 
premises  as  Us  homestead,  which  open  his 
death  paased  to  and  vested  in  this  defendant 
in  fee  by  operation  of  law,  together  wltb  oth- 
er land;  that  she  was  ignorant  of  her  said 
homestead  rights  and  title  thereto,  bring  un- 
able to  read  or  write,  and  was  until  1888 
wholly  so  ignorant,  and  waa  Informed  and 
supposed  from  what  vnu  daimed  by  the 
heirs  of  said  Young  M.  PlttS'  and  thebr  coun 
sel  that  her  only  right  in  said  props-ty  was 
a  mere  dower  right,  which  would  exist  only 
during  her  life,  and  would  then  pass  to  the 
owner  or  holder  of  said  Und  under  tbe  heirs 
•t  said  Young  li.  Pitts,  deceased;  that  after 
the  death  of  her  aald  husband  she  again 
married  one  Britton,  and  while  be  was  yet 
her  husband  one  Meredith  Richards  claimed 
and  pretended  that  ha  had  become  and  waa 
the  owner  In  fee  of  aald  lands,  aubject  to 
thia  defendant's  dower  rl|^  oa'  lUe  estate 
therein,  and  proposed  to  exchange  other  prop- 
erty therefor,  and  Induced  tbia  defoidant  to 
believe  by  such  false  statemeiata  that  bee  ea- 
tate  in  said  bmda  was  United  to  her  life,, 
and  that  she  had  and  keld  no  estate  of  Inher- 
itance therein,  and  l^reby  Indoccd  this  de- 
fendant to  execute  a  releaae  of  ouch  pretend- 
ed dower  rigbt  in  exchange  for  otber  proper- 
ty of  the  grossly  Inadeqinato  valao  oC  about 
one  hundred  dollars,  while  rike-  value  of  this 
defendant's  real  ri^ta  in  said  land  was  one 
thousand  dollars;  that  said  RichKrds  was  a 
man  of  large  buslneas  and  great  sagacity, 
and  knew  all  the  facts  In  rdation  to  the  ti- 
tle of  said  land,  as  aforesaid,  and  immedi- 
ately after  this  defendant's  said  pretended 
release  of  dower  as  aforesaid  entered  into 
possession  of  said  premises,  and  he  and  those 
holding  under  him  from  that  time  down  to 
1888  received  all  tbe  rente  and  profits  there- 
oC,  <rf  the  leaaonabla  value  of  one  hundred. 
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dollars  per  anniim,  which  were  assessed  at 

the  sum  of  dollars  In  the  action  in 

ejectment  by  defendant  against  J,  C.  Whee- 
lock  In  this  court  hi  1888  for  the  time  he  held 
the  same,  but  which  was  never  paid,  bnt 
which  this  defendant  is  entitled  to  receive 
and  recover  before  the  plaintiffs  could  recov- 
er,  even  though  entitled  to  such  recovery,  to- 
gether with  such  rents  and  profits  during  the 
time  the  said  Richards  was  so  In  possession 
thereof,  with  Interest  thereon;  that  at  the 
time  of  such  release  of  her  supposed  dower 
right  in  said  land  she  was  a  married  woman, 
and  her  husband  refused  to  Join  therein,  so 
that  the  same  was  and  is  null  and  void,  and 
of  no  efCect" 

The  circuit  court  entered  Judgment  for  the 
defendants,  and  the  plaintiffs  appealed. 

Rechow  8c  Pufahl,  for  appellants.  J.  IL 
Chllders  and  Adiel  Sherwood,  for  respond- 
ents. 

MARSHALL,  J.  (after  stating  the  facts). 
L  The  case  of  Wheelock  v.  Overahlner,  110 
Mo.  100,  19  S.  W.  640,  is  not  res  adjudicata 
of  this  case,  for  the  reason  that  the  defend- 
ants herein  were  not  parties  to  that  action, 
nor  are  they  privies  In  estate,  in  blood,  or  in 
representation  to  any  of  the  parties  to  that 
suit  State  V.  City  of  St  Louis,  14fi  Mo.,  loc. 
cit  567,  46  S.  W.  981,  42  L.  R.  A.  113.  This 
being  true,  the  decision  in  that  case,  so  far 
as  these  defendants  are  concerned,  cannot  be 
treated  as  establishing  a  rule  of  property. 
The  principles  of  law  announced  in  that  case, 
so  tax  as  they  are  applicable  to  the  facts  In 
this  case,  will,  of  course,  govern  the  decision 
in  this  case. 

2.  The  theory  of  the  first  count  of  the  pe- 
tition is  that,  notwithstanding  the  deed  from 
Mrs.  Britton  to  Richards  of  July  7,  1877,  Is 
void,  because  she  was  then  a  married  wo- 
man, and  her  husband  did  not  Join  in  the 
deed,  still,  as  she  elected  to  treat  that  deed 
as  void,  and  recovered  the  possession  of  the 
land  without  returning  the  purchase  price 
paid  for  the  land,  therefore  the  plaintlflts, 
John  Overshlner,  W.  D.  Pitts,  Meredith  R. 
Pitts,  and  Laura  A.  Allen,  are  entitled  to  a 
lien  in  equity  on  the  40  acres  conveyed  by 
Mrs.  Britton  for  the  price  paid  her  by  Rich- 
ards for  that  land.  There  are  several  rea- 
sons that  stand  in  the  way  of  the  mainte- 
nance of  this  theory: 

First  The  plaintiffs  Iiave  not  shown  them- 
selves to  Iiave  been  subrogated  to  the  claims 
of  Meredith  Richards,  who  paid  the  money 
to  Mrs.  Britton.  The  petition  states  that 
they  are  the  devisees  and  distributees  of 
Meredith  Richards,  but  as  no  evidence  Is 
preserved  by  this  record,  this  court  cannot 
tell  whether  there  was  any  evidence  adduced 
to  support  that  averment  of  the  petition  or 
not  The  special  finding  of  facts  does  not 
find  this  averment  to  be  true.  That  finding. 
In  speaking  of  the  case  of  Wheelock  v.  Over- 
shlner, 110  Mo.  100, 19  S.  W.  640,  says  Whee- 


lock sued  W.  D.  Pitts  and  John  Overshlner, 
"they  being  executors  of  one  of  the  devisees 
under  the  will  made  by  said  Richards,  and 
as  devisees  themselves  under  said  will." 
Rut  while  this  might  be  some  foundation 
upon  wtilch  to  claim  tliat  John  Oversbint-r 
and  W.  D.  Pitts  are  devisees  under  the  will 
of  Meredith  Richards,  still  it  does  not  show 
that  Meredith  R.  Pitts  or  Laura  A.  Allen,  tlie 
other  plaintiffs  herein,  are  such  devisees  and 
distributees,  nor  that  they  are  in  any  wise 
related  to  Meredith  Richards;  and  these  plain- 
tiffs cannot  be  eliminated  and  the  case  be  al- 
lowed to  proceed  as  to  John  Overshlner  and 
W.  D.  Pitts,  because  this  finding  shows  that 
they  are  not  all  of  the  devisees  of  Meredith 
Richards,  and  all  of  his  heirs  or  devisees 
must  be  made  parties  to  this  suit  'or  their 
interest  in  the  subject-matter  of  the  suit  Is 
Joint  and  not  several.  This  does  not  rest 
upon  a  mere  nonjoinder  of  parties,  hut  goes 
to  the  question  of  a  failure  of  proof  to  enti- 
tle the  plaintiffs  to  a  Judgment  upon  the 
pleadings  and  proofs  and  findings  in  thU 
case.  Moreover,  if  we  look  to  the  case  of 
Wheelock  v.  Overshlner,  110  Mo.  100,  19  S. 
W.  640,  it  only  complicates  the  situation,  for 
It  appears  from  the  opinion  In  that  case  that 
Meredith  Richards  died  testate,  seised  of  n 
large  estate  outside  of  this  land,  all  of  which 
other  property  he  devised  to  his  wife,  Mary 
(who  has  since  died),  and  John  Overshlner  and 
M.  D.  Pitts  are  the  executors  of  her  estate, 
and  to  John  Overshlner,  Reuben  Richards  and 
Eliza  Pitts.  Neither  Reuben  Richards  nor 
Eliza  Pitts  are  parties  to  this  action.  Noth- 
ing Is  said  In  the  opinion  in  that  case  about 
Meredith  Richards  attempting  to  will  this 
land,  or  any  equitable  lien  on  this  land,  for 
the  purchase  price  he  paid  therefor.  And  It 
was  not  to  be  expected  that  Richards  would 
say  anything  about  such  matters  In  his  will, 
because  be  had  sold  the  land  to  Wheelock  In 
ISSl,  and  he  was  in  possession  thereof,  and 
neither  Richards  nor  Wheelock  expected  that 
Mrs.  Britton  would  thereafter  (as  she  did  in 
1SS8)  sue  to  recover  the  land.  Hence,  so  far 
as  this  claim  or  this  land  is  concerned,  the 
will  of  Richards  made  no  special  disposition 
thereof.  That  will  Is  not  before  us,  so  that 
It  Is  unknown  whether  Its  general  terms  are 
broad  enough  or  sufficient  to  transmit  this 
equitable  claim  to  these  plaintiffs.  If  it  did 
not  then  Richards  died  Intestate  as  to  this 
daim  of  an  equitable  lien  on  this  land,  and. 
if  this  be  true,  his  representatives  or  his 
heirs  are  the  only  parties  entitled  to  main- 
tain an  action  therefor,  and  the  petition  does 
not  charge  that  the  plaintiffs  are  heirs  or  the 
only  heirs  of  Richards. 

Second.  The  money  was  paid  by  Richards 
to  Mrs.  Britton  on  July  7,  1877.  This  suit 
was  brought  in  1896;  that  is,  19  years  after 
the  cause  of  action  accrued.  The  claim  Is 
not  only  barred  by  limitation,  but  the  claim 
Is  stale.  The  parties  have  slept  on  their 
rights,  and  are  not  now  entitled  to  the  aid 
of  a  court  of  chancery.    Burdett  v.  May,  100 
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Mo.,  loc.  clt.  18,  12  S.  W.  1056;  18  Am.  & 
Kug.  Enc.  Law  (2d  Ed.)  p.  97.  It,  however, 
it  be  said  that  neither  Bichards  nor  bis  gran- 
te<>,  Wheelock,  were  disturbed  in  their  pos- 
session and  enjoyment  ot  the  land  until  Mrs. 
Brltton  brought  the  ejectment  suit  In  1888, 
and  therefore  the  cause  of  action  then  ac- 
cmed  to  charge  this  land  with  an  equitable 
lien  for  the  purchase  price,  this  will  not  help 
the  plaintiffs'  case;  for.  If  the  cause  of  ac- 
tion then  accrued,  if  It  was  a  fraud  for  Mrs. 
Britten  to  thus  recover  the  land  without  re- 
funding the  purchase  price  she  had  received 
from  Richards  for  the  land,  that  fact  and 
that  fraud  were  at  that  time  brought  to  the 
Imowledge  of  Wbeelock;  and  It  he,  by  virtue 
of  the  warranty  deed  from  Richards,  was 
subrogated  In  equity  to  Richards'  right  to 
such  an  equitable  Hen,  then  he  should  have 
asserted  that  claim  In  that  ejectment  suit 
against  him.  It  does  not  appear  from  this 
record  whether  be  did  so  or  not  At  any 
rate,  be  abided  by  that  Judgment,  and  It  Is 
too  late  for  him  to  set  up  such  a  claim  now; 
for,  aside  from  the  doctrine  of  laches,  the 
frand  became  known  In  1888,  and  section 
4273.  Rev.  St  1899,  requires  the  action  to 
be  brought  within  five  years  after  the  fraud 
Is  discovered,  and  this  action  was  not 
brongbt  untU  189C,  which  was  eight  years 
after  the  frand  was  discovered.  But  if  It 
be  said  tbat  these  plaintiffs  were  not  parties 
to  the  ejectment  suit  of  Mrs.  Brltton  against 
Wheelock  in  1888,  and  hence  could  not  then 
have  set  up  this  claim,  and  did  not  then 
know  of  this  fraud,  this  will  not  entirely 
cure  the  Infirmity  or  remove  the  objection, 
for  the  reason  that  after  Mrs.  Brltton  ousted 
Wheelock  In  1888,  Wheelock  sued  John  Over- 
shiner  and  W.  D.  Pitts,  as  executors  of  the 
estate  of  Mary  Richards  and  as  devisees 
themselves  nnder  the  will  of  Meredith  Rich- 
ards, to  recover  damages  for  the  breach  of 
the  covenant  of  warranty  in  the  deed  from 
Richards  to  Wheelock.  That  suit  was  begun 
on  the  30th  of  November,  1888.  The  plain- 
tiffs' cause  of  action  to  fasten  a  Hen  on  this 
land  therefore  accrued  on  November  30,  1888, 
and  they  tiien  had  notice  of  the  fraud,  and 
this  suit  was  not  brought  within  Ave  years 
thereafter.  Hence  the  equity  count  Is  not 
only  barred  by  the  laches  of  the  plaintiffs, 
bnt  also  by  the  statute  of  limitations. 

Third.  It  to  not  dear,  however,  whether 
the  plaintiffs  claim  a  right  to  recover  upon 
the  first  count  of  the  petition  by  reason  of  be- 
ing devisees  of  Richards,  and  therefore  subro- 
gated In  this  way  to  his  right  to  an  equitable 
lien,  or  whether  they  predicate  their  right 
to  recover  upon  the  right  acquired  by  them 
from  Wheelock.  It  appears  that  after  the  de- 
dslon  of  this  court  In  Wheelock  v.  Overshlner, 
110  Mo.  100,  19  S.  W.  640,  wherein  this  court 
held  that  Wheelock  could  not  recover  against 
Richards'  devisees  on  the  covenant  of  war- 
ranty, because  Mrs.  Britton's  claim  to  the 
land  was  barred  by  limitation  In  1888,  when 
she  sued  Wbeelock,   and  ousted   him   from 


possession,  and  that  Wbeeluck  then  had  a 
title  superior  to  Mrs.  Britton's,  and  therefore 
there  had  been  no  breach  of  warranty,  the 
case  was  retried  in  the  circuit  court  and 
despite  what  this  court  had  said  the  plain- 
tiff Wheelock  again  recovered  a  Judgment  for 
$1,800  against  the  defendants  therein.  It  is 
not  disclosed  by  this  record  upon  what  tlicury 
that  result  was  attained,  nor  whether  the  is- 
sues were  the  same  or  the  facts  the  same  on 
the  retrial  of  that  case  as  they  were  when 
this  court  decided  it.  At  any  rate,  it  docs 
appear  that  the  defendants  therein,  of  whom 
John  Overshlner  and  W.  D.  Pitts  are  plaintiffs 
In  this  action,  Instead  of  again  appealing  to 
this  court  and  showing  tbat  the  circuit  court 
had  rendered  a  Judgment  against  them  in  a 
case  wherein  this  court  had  said  they  were 
not  liable,  as  any  party  aggrieved  by  such  n 
Judgment  would  naturally  have  done,  paid 
that  Judgment  and  took  a  quitclaim  deed 
from  Wheelock  for  the  land.  These  facts 
are  alleged  In  the  petition,  and  It  does  not 
clearly  appear  whether  these  plaintiffs  are  as- 
serting a  right  thus  acquired  from  Wbeelock 
or  not.  But  no  such  considerations  would  be 
sufficient  to  Justify  a  Judgment  for  the  plain- 
tiffs. If,  as  this  court  decided  In  Wheelock  v. 
Overshlner,  110  Mo.  100,  19  S.  W.  640,  Whee- 
lock could  not  recover  from  the  heirs  or  drv- 
Isees  of  Richards  upon  the  covenants  of  war- 
ranty because  Wbeelock  and  Richards  togeth- 
er had  acquired  a  title  to  the  land  superior 
to  that  of  Mrs.  Brltton,  then  it  follows  that 
Wheelock  was  not  damaged,  and,  as  RIcluirds 
sold  the  land  that  he  says  he  paid  Mrs.  Brlt- 
ton $468  for  to  Wbeelock  for  $1,800,  it  fol- 
lows that  Richards  has  not  been  damagcti, 
that  no  fraud  was  perpetrated  upon  him  by 
Mrs.  Brltton  which  resulted  In  a  loss  to  him. 
and  that  if  he  or  his  devisees  or  heirs  were 
allowed  now  to  charge  the  purchase  price  as 
a  lien  on  the  land,  and  have  the  land  sold, 
and  that  lien  paid  to  them.  It  would  be  a 
double  recovery;  that  Is,  Richards  reoelvod 
back  the  price  he  paid  Mrs.  Brltton  for  tlie 
land  when  he  sold  to  Wheelock.  Neither  he 
nor  his  devisees  were  obliged  to  pay  Whee- 
lock anything,  because  there  had  been  uo 
breach  of  covenant;  and  If  his  devisees  are 
now  pomltted  to  recover  back  from  Mrs. 
Brltton  the  purchase  price  paid  her  by  Rich- 
ards, the  result  would  be  that  Richards  and 
his  devisees  would  have  recovered  double 
pay  for  the  land,  and  Richards  and  his  gran- 
tees will  have  a  title  to  the  land  superior  to 
the  title  of  Mrs.  Brltton,  and  Mrs.  Brltton  will 
have  handed  back  the  purchase  price  of  the 
land  she  received,  and  will  have  no  title  to 
the  land,  and  will  have  received  nothing  for 
the  land. 

These  considerations  show  that  there  Is  no 
equity  In  the  first  count  of  the  petition,  that 
the  plaintiffs  are  barred  by  laches  and  by 
limitation.  The  logical  result  of  the  decision 
In  Wheelock  v.  Overshlner  that  Mrs.  Britton's 
claim  to  the  land  vras  barred  by  limitation 
In  1888  Is  tbat  the  claim  of  Richards  and  his 
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deyisees  or  heirs  to  recoTor  the  purchase 
price  paid  for  the  land  -w&b  Ukewlee  barred 
by  limitation;  for  It  could  not  be  that  the 
dalm  of  Wheelock  against  Richards'  devisees 
ux>on  the  covenant  of  warranity  could  not  be 
maintained  because  there  had  been  no  breach 
of  the  covenant,  and  at  the  same  time  be 
true  that  Richards  or  his  devisees  are  entitled 
to  a  Hen  on  the  land  tot  the  purchase  price 
of  the  land.  The  subsequent  proceedings  to 
the  case  of  Wheelock  t.  Overshiner  cannot 
impair  the  effect  of  that  decision,  nor  author- 
ize a  recovery  by  these  plalntlCTs  either  In 
their  own  right  as  devisees  or  as  heirs  of 
Richards,  or  as  grantees  under  the  quitclaim 
deed  from  Wbeelocfc,  er  because  they  paid  the 
judgment  to  Wheelock  in  the  face  of  the  de- 
cision of  this  court  that  they  were  not  liable, 
and  that  no  Judgment  could  legally  be  ren- 
dered against  theai  on  that  account  It  fol- 
lows, therefwe,  tbat  the  Judgment  of  the  cir- 
cuit court  was  right  as  to  the  equity  count  of 
the  petition. 

'3.  The  second  count  of  the  petition  is  a 
suit  In  ejectment  to  recover  the  land.  This 
count  seems  to  have  been  Ignored  or  lost  sight 
of  In  the  trial  court,  and  nothing  is  said  about 
it  in  this  court  The  case  was  tried  below 
and  has  been  presented  here  upon  the  first 
count  of  the  petition,  and  not  upon  a  right  to 
recover  In  ejectment,  based  upon  title  by 
limitation  solely.  The  case  must,  therefore, 
be  disposed  of  here  upon  the  same  theory  up- 
on which  the  parties  tried  It  in  the  circalt 
court.  Bnt,  even  if  this  was  not  so,  the  sec- 
ond oonnt  is  «n  action  at  law.  The  answer 
thereto  is  a  general  denial.  No  evidence  Is 
preserved  by  the  record,  and  the  special  find- 
ing of  fact  does  not  fit  the  issues  Joined  un- 
der the  second  count.  No  Instructions  were 
asked  or  given,  so  far  as  it  is  disclosed  by  the 
record.  The  motion  for  new  trial  did  not 
specifically  call  the  attention  of  the  trial 
court  to  any  error  alleged  to  have  been  com- 
mitted by  that  court  in  not  giving  Judgment 
for  the  plaintiffs  under  the  second  eoum. 
Under  these  circumstances  the  general  Judg- 
ment for  tlie  defendants  cannot  be  reviewed 
or  set  aside  because  of  the  second  count  in 
the  petition. 

The  Judgment  of  the  circuit  court  Is  there- 
fore affirmed.     All  concur. 


RUTLEDGE  et   al.  v.  TARR. 

(Coart  of  Appeals  at  Kausas  City,  Mo.    June  9, 

1002.) 

FBAUD— LIABILITY— DEMURRER— WAIVER  OF— 

OBJECTIONS— SUFPICtENCT— DEMURRER  TQ 

BVIDENCBJ— REVIEW  ON  APPEAL. 

1.  A  defendant,  by  answering  over  after  his 
demnrrer  to  the  petition  for  misjoinder  of  par- 
ties had  been  overruled,  waived  sach  ground 
of  demuiTer. 

2.  Plaintiffs  ento'ed  into  a  partnership  with 
defendant  to  buy  a  threshing  machine.  Defend- 
ant represented  that  he  coxild  buy  one  for  $1,- 
200.  Plaintiffs  each  paid  their  share,  flOO.  to 
defendant,  who  in  fact  owned  the  macliine  at 
the   time,   having  bought  it   for  $S00.     Etld, 


that  defendant  was  lialile  to  plaintiifs  for  tlie 
difference  between  $1,:jOO  and  the  amount  be 
actually  paid. 

3.  Kiiliog  of  the  trial  court  admitting  evi- 
dence talsen  on  a  former  action  could  not  be 
reviewed  where  the  objection  made  was  gen- 
eral, the  abstr^'t  merely  stating  that  it  was 
admitted  "over  the  objections  of  defendant" 

4.  Where  only  a  part  of  the  evidence  is  set 
out  iu  the  abstract,  the  overruling  by  the  trial 
court  of  a  demunei-  to  the  evidence  cannot  be 
questioned  on  appeal. 

Appeal  from  circuit  court  Oedar  county; 
H.  C.  Tiramonds,  Judge. 

Action  by  E.  T.  Rutledge  and  anotlier 
against  James  W.  Tarr.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

W.  C.  Hastiu  and  T.  L.  Nelson,  for  appel- 
lant Cole  &  Burnett  and  Ira  E.  Barber, 
for  respondents. 

ELIJSON,  J.  This  action  is  based  on  a 
petition  wherein  plaintiffs  charge  that  they 
and  defendant  entered  into  a  partnership  to 
buy  a  certain  threshing  machine,  which  they 
were  to  operate  together;  that  defendant  by 
false  and  fraudulent  representations,  Induced 
plaintiffs  to  believe  that  they  and  defendant 
could  purchase  a  machine  of  one  Zollmau 
for  $1,200,  and  that  each  would  pay  $400 
thereof;  that  he  thereby  induced  plaintiffs, 
in  reliance  upon  him,  to  give  him  $400  each 
for  the  purpose  of  paying  their  part  of  the 
purchase  price  so  represented  by  defendant 
The  truth  is  then  charged  to  be  that  defend- 
ant at  the  time  of  these  representations  was 
already  himself  the  owner  of  the  machine, 
having  bought  it  of  Zollmau  for  $800.  They 
then  allege  damage  in  the  sum  of  $260.66, 
for  which  they  ask  Judgment.  The  Judg- 
ment in  the  trial  court  was  for  plaintiffs. 

There  was  a  demurrer  to  plaintiffs'  petition 
for  the  reason  of  Improper  Joinder  of  par- 
ties, and  that  no  cause  of  action  was  stated. 
The  demurrer  was  overruled,  and  defendant 
answered.  By  answering,  defendant  waived 
the  demurrer,  except  the  ground  attacking 
the  sufficiency  of  the  statement  of  the  cause 
of  action.  That  it  does  state  a  cause  of  ac- 
tion clearly  appears  from  the  short  statement 
we  have  Just  made  of  its  contents.  Defend- 
ant by  answer,  again  set  up  Improper  Join- 
der of  plaintiffs  and  an  improper  joinder  of 
two  causes  of  action  in  one  count  That 
portion  of  the  answer  was  stricken  out  *nd 
no  exception  preserved  in  the  abstract  pre- 
sented here.  The  court  admitted  in  evideuca 
the  transcribed  notes  of  defendant's  evidence 
taken  in  a  trial  between  defendant  and  the 
aforesaid  Zoliman.  The  objection  to  this 
evidence  was  general,  the  abstract  merely 
stating  that  it  was  permitted  to  be  read 
"over  the  objections  of  defendant"  The  rea- 
sons for  objections  should  have  been  given. 
At  the  close  of  plaintiffs'  case  defendant 
offered  a  demurrer  to  the  evidence,  which 
the  court  overruled.  This  point  we  cannot 
notice,  since  all  of  the  evidence  Is  not  pre- 
served In  the  abstract  only  about  one-flftb 
of  the  evidence  being  presented.    We  have 
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time  and  acaln  mied  tbat  on  a  demuirer 
to  eTideaee  it  must  all  be  aet  forth.  All  otb- 
er  obJectkuM  to  the  Judgueat  go  back  to  the 
ptdnt  eC  a  lack  of  eTtdeaee  to  auetain  the 
different  easeadals  charged  to  be  seceEwary 
to  plalnafre'  caae;  but,  aa  jnat  stated,  alnoe 
defendant  has  not  set  forth  all  of  the  erl- 
denoe,  we  cannot  aay  whether  the  contrition 
is  well  or  in  founded.  But,  la  addition  to 
the  fo(«golng,  there  Is  no  statement  of  de- 
fendant's case  to  be  found  In  his  abstract 
«r  bttet,  as  Is  iQteclally  reqalied  by  the  stat- 
ate  and  rules  of  court 
The  Jadcment  Is  affirmed.    All  concur. 


HOLMES    T.   LBADBKTTBR. 

<Oinirt  0f  AvpealB  at  St.  Looii,  Mo.    Jnae  10, 

1802.) 

NOTATIOM  —  WHOHT  OF  EVIDINCa  —  DBMUIU 

SBR  TO  KVIDBNCB-ACTION  BBFORB  JU8- 

TICB— PLBADINO-ACnON  BT  WIFB. 

1.  Plaintiff  and  defendant  made  a  written 
eontract  lor  the  exchange  of  certain  proper- 
ties, and  by  its  terms  defendant  was  to  pay 
plaintiff  a  snm  of  money.  Afterwards,  owing 
to  qnestions  raised  concerning  the  title  of 
idaintiff,  which  it  was  agreed  should  be  "per- 
fect," a  new  agreement  between  the  parties 
was  made,  and  afterwards  performed.  Beld, 
that  no  right  of  action  remained  to  plaintiff 
for  the  snm  of  money  mentioned  in  tne  orig- 
tesl  eoatmet,  and  that  the  new  agreement 
aBsontsd  to  a  novation. 

2.  A  party  to  an  action  is  bound  by  his  evi- 
dence as  a  witness  with  like  effect  as  an  ad* 
miiaian  in  a  pleading. 

8.  Erery  reaaoaaUe  inference  which  the  tw- 
tbnony  will  bear  in  plaintiff's  fsTor  should  be 
given,  in  passing  upon  the  correctness  of  a  de- 
murrer to  the  evideuce;  but,  where  plaintiff's 
own  testimony  excludes  any  fair  inference 
warranthig  a  recovery,  the  trial  court  correct- 
ly instructs  to  find  for  defendant. 

4.  In  an  action  begun  before  a  Justice  of 
the  peace,  any  defense  whldi  the  facts  may 
develop  is  available  to  defendant  without 
pleading  the  same. 

6.  A  married  woman  has  the  right  to  main* 
tain  an  action  at  law  before  a  justice  of  the 
peace  without  Joining  her  husband. 

(ByllabuB  by  the  Judge.) 

Appeal  from  circuit  court,  Lawrence  coun- 
ty;   Henry  C.  Pepper,  Judge. 

Action  by  Brmlnia  Holmes  against  L.  D. 
LeadbettOT.  Judgment  for  plaintiff  before  a 
Justice  was  reveraed  in  the  drcnit  court, 
and  plaintiff  appeals.    Affirmed. 

Blosa  &  Guthrie,  for  appellant  John 
Moon,  for  reapondent 

BARCLAY,  J.  This  action  was  Instituted 
before  a  Justice  of  the  peace  of  Lawrence 
county,  Mo.,  in  August,  1901,  to  recover 
$300,  BMutlaaed  In  the  following  contract 
which  forms  the  foundation  of  plaintiff's 
dalm:  "Ash  Grove,  Mo.,  Dec.  2nd,  1899. 
Contract  made  this  above  day  and  date  by 
and  between  Brmlnia  Holmes  and  L.  D. 
Leadbetter,  to  wit:  I,  L.  D.  Leadbetter. 
agree  to  exchange  my  right  and  Interest  In 
eighty  acres  of  land,  with  one-half  of  wheat 
now  growing  and  In  poBseBsJon  of  said  tract 


of  land,  and  two  hundred  dollaii  In  cash, 
for  her,  Brmlnia  Holmes',  one- third  inter- 
est In  farm  owned  by  her  husband  B.  B. 
Gresham:  provided  she,  Brmlnia  Holmes, 
can  make  a  perfect  title  to  same.  Transfer 
to  be  made  any  day.  [Signed]  L.  D.  liOad- 
better.  Krmlnla  Holmes."  The  signers  of 
the  foregoing  document  are  the  defendant 
and  plaintiff  In  this  case.  The  second  sign- 
er,  Mrs.  Holmes,  is  a  married  woman,  who 
sues  alone.  The  short  statement  on  which 
the  case  began  ayers  the  ^ecntlon  of  the 
contract  on  the  day  of  Its  date,  and  that 
plaintiff  compiled  on  her  part  in  all  respects 
with  Mb  terms.  It  then  chargres  that  de- 
fendant Mr.  Leadbettor,  failed  to  pay  the 
money  mentioned  therein.  It  is  for  that 
alone,  with  interest  and  costs,  that  plaintiff 
sues.  Plaintiff  had  Judgment  before  the 
Justice,  but  on  appeal  to  the  circuit  court 
the  learned  trial  Judge  at  the  close  of  the 
evidence  Instructed  the  Jury  to  find  for  the 
defendant  They  did  so,  and  Judgment  was 
entered  accordingly.  Plaintiff  appealed  In 
the  ordinary  way. 

The  gist  of  the  defense  is  that  after  the 
contract  was  made,  and  before  any  attempt 
to  execute  It  Mr.  Leadbetter  became  scep- 
tical of  plaintiff's  ability  to  make  a  "perfect 
tiUe,"  which  the  contract  demanded  of  her. 
The  facta  concerning  her  tiUe  are  not  very 
fully  disclosed  by  the  record.  So  far  as  we 
can  discern  them,  it  appears  that  she  had 
been  previously  married  to  a  Mr.  Gresham, 
who  died,  leaving  her  and  some  children 
surviving  him.  The  question  which  Mr. 
Leadbetter  raised  was  whether  she  really  had 
a  (Hie-thlrd  Interest  in  fee  simple  in  the 
farm,  or  only  that  interest  as  dower  for  her 
Ufetim&  The  parties  seem  to  have  been 
then  up<m  an  entirely  friendly  footing,  and 
agreed  to  refer  the  question  to  an  attorney, 
who  advised  them  that  plaintiff  could  not 
make  a  iierfect  titie  to  a  one-third  interest 
in  the  land.  The  consummation  of  the  orig- 
inal contract  was  thus  checked.  The  pres- 
ent husband  of  the  plaintiff  thereujMn  had 
a  conference  with  the  defendant  on  behalf 
of  plaintiff.  After  some  negotiation  between 
Mr.  and  Mrs.  Holmes  and  defendant  It  was 
finally  agreed  that  the  contract  should  be 
executed  in  other  respects,  except  that  de- 
fendant should  retain  the  $200  In  order  to 
protect  himself  against  liability  to  pay  the 
children  of  Mr.  Gresham  for  their  Interest 
in  one-third  of  the  property  in  the  event 
of  plaintiff's  death.  It  is  unnecessary  to 
state  particularly  the  features  of  the  final 
agreement  It  Is  plain  to  us,  however,  that, 
owing  to  the  condition  of  the  title  which 
Mrs.  Holmes  possessed,  a  new  arrangement 
was  concluded  between  the  parties  for  the 
exchange  of  the  property  mentioned.  In 
which  agreement  the  payment  of  the  $200 
by  defendant  as  originally  stipulated,  was 
abandoned  by  plaintiff.  Some  passages  In 
plaintiff's  evidence  which  deal  with  this 
proposition  are  aa  follows  :/^^Q.  Didn't  yoo 
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make  an  arrangement  with  Leadbetter  tliat 
you  would  trade  your  Interest  In  tbls  land 
in  Stone  county  that  you  spoke  of  for  his 
eighty  acres  of  land?  A.  I  made  the  trader 
that  he  reserve  the  two  hundred  dollars,  be- 
cause he  would  have  to  pay  my  part  of  it 
back  to  my  children.  Q.  Did  you  make  a 
trade  even,  by  which  you  traded  your  land 
even  for  his?  A.  It  was  no  new  trade.  He 
simply  reserved  two  hundred  dollars,  that 
was  alL  Q.  Did  yon  trade  your  land  for 
bis  even?  A.  I  traded  my  life  interest  in 
my  land  for  bis.  *  *  *  Q.  You  don't  de- 
ny that  you  did  make  an  agreement  with 
Mr.  Leadbetter,  there,  to  exchange  land 
without  the  two  hundred  dollars?  A.  I  ar- 
ranged to  exchange  land,  he  reserving  two 
hundred  dollars.  Q.  For  what?  A.  Because 
he  would  have  to  pay  the  children  if  I 
should  die.  Q.  Because  be  would  have  to 
pay  the  children  six  hundred  dollars,  be  re- 
served this  two  hundred  dollars?  A.  Yes, 
sir.  Q.  And  gave  you  his  land  for  yours? 
A.  Yes,  sir.  Q.  That  is  the  arrangement 
you  did  make?  A.  Yes,  sir.  By  the  C!ourt: 
When  was  this  two  hundred  dollars  to  be 
paid  to  you?  Was  it  when  you  could  make 
a  perfect  title?  A.  Yes,  sir.  Q.  When  you 
could  make  a  perfect  title?  A.  Yes,  air. 
Q.  He  agreed  to  reserve  it  until  you  could 
make  a  perfect  title  to  the  land?  Is  that 
the  way  I  understand  you  that  you  want  to 
be  understood,— that  be  was  to  reserve  the 
two  hundred  dollars  to  pay  to  you  when 
you  could  make  a  perfect  title  to  the  land? 
Was  that  the  agreement?  A.  Yes,  sir;  be 
Just  reserved  it  Q.  And  agreed  to  pay  it 
to  you  when  you  could  make  a  perfect  title? 
A.  Yes,  sir;  if  I  could  make  a  perfect  title. 
Q.  And  you  traded  without  the  two  hun- 
dred dollars  being  paid,  and  it  was  to  be 
paid—  That  was  the  condition  In  the  second 
agreement,— that  the  two  hundred  dollars 
shouldn't  be  paid  until  you  could'  make  a 
perfect  title  to  the  land?  A.  That  was  the 
substance  of  it"  Plaintiff  made  two  deeds 
to  defendant  for  ber  interest,  the  first  of 
which  purported  to  convey  only  her  dower, 
while  the  second  and  later  one  was  a  full 
quitclaim  deed  to  whatever  interest  she  pos- 
sessed in  the  land,  and  to  correct  a  misde- 
scription. There  was  also  a  supplemental 
agreement  by  which  plaintiff  accepted  cer- 
tp'n  fence  posts  and  crops  to  counterbalance 
errors  ■  of  calculation  concerning  other  f ea- 
turrw  of  the  trade.  When  the  stlpulationB 
on  each  side  were  reformed,  they  were  mu- 
tually executed,  and  both  parties  went  into 
possession  of  the  real  property  IntMided  to 
be  exchanged.  Upon  the  above  showing  of 
facts,  the  learned  trial  judge  determined 
that  plaintiff  was  not  entitled  to  recover  of 
defendant  the  $200  mentioned  in  the  con- 
tract In  suit 

1.  We  are  of  the  opinion  that  be  was 
entirely  coiTect  in  his  ruling.  Plaintiff  tes- 
tided  -nlth  candor  and  frankness.  We  do 
'tot   doubt  that   her   account  of  the   trans- 


action la  reliable.  It  Indicates,  however, 
that  a  new  agreement  was  substituted  for 
the  old,  and  that  both  parties  complied  with 
the  new  agreement.  The  contention  of  plain- 
tUTs  counsel  that  every  reasonable  Inference 
which  the  testimony  would  bear  In  plain- 
tifTs  favor  should  be  accorded  to  ber,  in 
passing  upon  the  correctness  of  a  peremp- 
tory instruction  for  defendant  is  sound  and 
supported  by  abundant  authority.  But  we 
consider  that  ber  own  testimony  excludes 
any  fair  and  reasonable  inference  that  the 
$200  sued  for  Is  an  existing  obligation  of 
the  defendant.  The  full  performance  of  the 
new  agreement  by  defendant  was  a  valid 
and  valuable  consideration  for  the  release 
of  the  plalntifTs  claim  for  the  |200  cash 
mentioned  in  the  first  one. 

2.  Plaintiff,  as  a  party  to  the  action,  was 
bound  by  the  .evidence  which  she  gave  uik)u 
the  material  facts  of  the  case.  It  was  held 
In  Shuts  V.  Overjohn.  60  Mo.  308,  that  the 
"testimony  of  the  defendant  constituted  an 
admission,  as  fully  as  if  it  had  been  em- 
braced in  an  answer."  That  ruling  has 
been  recently  approved  in  Feary  t.  Rail- 
way Co.,  1C2  Mo.  105,  62  S.  W.  452.  Those 
decisions  are  of  binding  authority  on  this 
court.  Defendant  was  not  required  to  file 
any  pleading  by  w«y  of  answer  in  the  ac- 
tion, as  it  was  begtm  before  a  Justice  of  the 
peace.  Any  lawful  defense  which  the  facta 
might  develop  was  available  to  him.  The 
admissions  of  plaintiff  constituted  a  perfect 
defense  based  on  a  novation  or  substitution 
of  a  new  agreement  between  the  parties 
which  has  been  fully  performed.  In  that 
state  of  the  case  there  could,  of  course,  be 
no  recovery  on  the  original  contract 

3.  Plaintiff,  although  a  married  woman, 
has  the  undoubted  right  to  brln{|  an  action 
at  law  before  a  Justice  of  the  peace,  and 
to  maintain  it  on  sufficient  facts,  nnder  the 
existing  law  of  Missouri.  Rev.  St  1699, 
{  4335. 

4.  The  trial  court  was  right  in  giving  the 
Instruction  for  a  verdict  for  defendant  On 
plaintiff's  own  showing,  she  was  not  entitled 
to  recover  the  $200. 

The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  OOODE,  3.,  concur. 


WHITSBTT  T.  WAMAOE  et  aL 

(Oonrt  of  Appeals  at  Kansas  Oity,  Mo.    Jane 

9,  1902.) 

PARTITION— GUARDIAN  AD  UTBM— FBBS— 
COSTS. 
Under  Rev.    St    1899,    S  4422,    providing 
that  In  partition  the  court  may  make  a  reason- 
able  allowance  to   Kuardians   ad   litem,   to   be 
taxed  as  other  costa  In  the  case;    section  4416. 
providing  for  the  payment  of  the  costs  oat  of 
the  proceeds  when  the  property  is  sold;    and 
section  aOo,  providiiig  that  when  the  land  is 
set  off  in  shares  to  the  parties  they  shall  pay 
the    costs    in    proportion    to    their    respective 
shares,  —  where     plaintiff     brought     partition 
against   minors,   and   after   defeat    in  the   su- 
preme court  dismissed   his  actioB,^ai; 
jigitized  by ' 
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•nee  to  the  gnardian  ad  litem  of  such  defend- 
ants waa  properly  made  and  taxed  «•  costs. 
Smith,  P.  J.,  diasentittg. 

Appeal  from  drcnlt  conrt,  Jasper  ooonty; 
Joseph  D.  PerUiis,  Judge. 

Action  l^  J.  M.  Wbltsett  against  Joseph 
W.  Wamack  and  otbets.  From  a  judgnient 
indnding  a  fee  for  the  guardian  ad  litem  of 
infant  defendants,  taxed  as  costs,  plaintiff 
appeals.    Affirmed. 

£.  O.  Brown  and  Geo.  W.  Orowder,  for 
appellant  McReynolds  &  Halliburton,  for 
respondents. 

BROADDDS,  J.  This  suit  grows  out  of 
a  statutory  partition  proceeding.  The  plain- 
tiff instituted  {uirtltlon  proceedings,  wherein 
he  claimed  to  be  the  owner  of  two-thirds  of 
certain  described  lands  situate  In  Jasper 
''  county.  Mo.,  and  that  the  defendants,  who 
were  infants,  were  entitled  each  to  an  undi- 
vided Interest  In  the  remaining  one-third 
thereof.  The  court,  under  the  statute,  ap- 
pointed J.  W.  Halliburton,  a  member  of  the 
bar,  guardian  ad  litem  for  said  minors,  who 
filed  answer,  and  rendered  important  and 
useful  service  to  said  minors  in  said  suit. 
The  plaintiff,  on  the  trial  In  the  circuit  court, 
was  adjudged  the  owner  of  the  Interest  in 
said  land  as  alleged  In  his  petition;  but  the 
d^endants,  through  their  guardian  ad  litem, 
appealed  the  case  to  the  supreme  court,  and 
the  cause  was  reversed,  the  court  holding 
that  the  only  interest  plaintiff  had  in  said 
land  was  a  life  estate.  See  Whltsett  v.  Ws- 
mack,  1S9  Mo.  14,  59  8.  W.  961,  81  Am.  8t 
Rep.  839.  After  the  case  was  remanded  to 
the  circuit  court,  the  plaintiff  dismissed  his 
partition  suit,  whereupon,  during  the  same 
term,  the  guardian  ad  litem  filed  a  motion 
to  tax  his  fees  as  such  as  costs  in  the  case. 
This  motion  was  sustained,  and  his  fee  was 
taxed  at  9300  as  costs.  There  is  no  contro- 
versy as  to  the  amount  allowed,  but  the 
plaintiff  and  appellant  contends  that  there 
was  no  authority,  after  the  case  was  dismiss- 
ed, to  allow  fees  for  the  guardian  ad  litem; 
that  the  statute  only  contemplates  such  al- 
lowance when  partition  Is  had.  Section  4422, 
Rev.  8t  1899,  imder  which  said  allowance 
was  bad.  Is  as  follows:  "The  Judge  of  the 
conrt  In  which  any  suit  under  this  article 
may  be  brought  shall  allow  a  reasonable  fee 
to  the  attorney  or  attorneys  bringing  the  suit, 
and  may  In  like  manner  make  a  reasonable 
allowance  to  guardians  ad  litem  when  ap- 
pointed, which  fee  and  allowances  shall  be 
taxed  and  paid  as  other  costs  in  the  case." 
Under  section  4416,  when  the  property  sought 
to  be  partitioned  is  sold,  the  sheriff  Is  re- 
quired to  i>ay  the  costs  and  expenses  of  the 
proceedings  out  of  the  proceeds  in  his  bands 
of  money  realized  from  the  sale.  When  the 
land  is  set  off  in  shares  to  the  parties  inter- 
ested in  proportion  to  their  Interests,  the 
costs  of  the  proceedings  shall  be  paid  by  the 
parties  In  pn^mrtion  to  their  said  respective 
•hares.    Section  4406.  But  It  must  be  con- 


ceded that  the  plaintiff  became  liable  for 
costs,  and  that  the  court  had  the  right  to  tax 
the  costs  against  him,  he  being  the  losing 
party,  and  in  favor  of  the  defendants,  the 
successful  parties;  and  the  only  question, 
presented  by  the  record  Is,  was  the  allowance 
made  by  the  court  In  favor  of  the  guardian 
ad  litem  a  legitimate  part  of  such  costs? 
The  object  of  the  statute  in  providing  for 
the  appointment  of  a  guardian  ad  litem  Is  to- 
protect  the  interest  of  minors,  who,  by  rea- 
son of  their  legal  disabilities,  cannot  appear 
In  person  and  assert  or  defend  their  rights. 
Such  an  appointment  Is  not  a  mere  formal- 
matter,  but  carries  with  It,  as  it  did  in  this 
case,  the  most  serious  Ksitonslbilities.  If, 
by  bis  vigilance  and  ability,  be  succeeds  in 
defeating  an  unlawful  claim  of  the  plaintiff 
In  the  land  of  the  minors,  and  thus  prevent- 
ing partition,  it  is  urged  that  no  fee  can  be- 
lawfully  allowed  him  by  the  court;  that  hi» 
allowance  for  services  depends,  not  upon 
the  value,  but  upon  the  nature,  of  the  Judg- 
ment rendered  In  the  case.  It  is  true  that 
If  there  Is  no  partition  the  coiurt  cannot  al- 
low a  fee  for  the  plaintiff's  attorney  for  his 
services  in  the  case,  because  the  object  of 
the  allowance  is  to  charge  the  whole  estate 
with  the  costs,  as  the  proceedings  are  for  the 
benefit  of  all  parties  interested  in  the  land. 
In  the  first  place,  the  plaintiff's  attorney 
looks  to  bis  client  for  his  fee,  and  the  latter, 
under  the  statute,  has  the  right  to  charge 
It  to  the  whole  estate.  The  court,  under  the 
statute,  "shall"  allow  It.  Thore  is  no  discre- 
tion in  the  matter  except  as  to  the  amount. 
But  the  matter  is  diffoent  with  the  guardian 
ad  litem.  He  has  no  client  with  whom  he 
can  contract  He  does  not  represent  the  es- 
tate; only  the  Interest  of  the  minors.  It  Is 
not  his  duty  to  obtain  partition,  but  on  the 
contrary,  It  may  be  his  duty  to  defeat  it 
His  allowance  is  not  to  be  made  as  a  matter 
of  law  if  partition  is  bad,  but  is  dependent 
upon  the  discretion  of  the  court  under  the 
statute.  It  is  true  bis  allowance  is  to  be 
taxed  as  costs,  and  to  be  paid  out  of  the' 
estate,  or  by  the  parties  to  the  suit  in  pro- 
portion to  their  Interest;  and  so  are  the  sher- 
iff's and  clerk's  costs.  It  might  as  well, 
therefore,  be  urged  that  the  plaintiff  cannot 
be  held  liable  for  costs  of  those  officers  for 
the  same  reasons  that  are  urged  against  the 
allowance  of  the  costs  of  the  guardian  ad 
Htem.  It  was  held,  however,  in  Appleman 
V.  Appleman,  140  Mo.  309,  41  S.  W.  794,  62 
Am.  St  Rep.  732,  where  the  plaintiff  was 
denied  partition,  that  he  should  pay  the  costs. 
The  allowance  of  the  guardian  ad  litem's  fee 
for  his  services,  under  the  statute,  was  a 
matter  within  the  discretion  of  the  court, 
and  when  so  allowed  became  a  part  of  the 
costs.  We  believe  that  the  finding  and  Judg- 
ment of  the  lower  court  was  right  under  the 
law,  and  we  therefore  affirm  the  cause. 

BLLISON,  J.,  concnra.    SMITH,  P.  J.,  dis- 
sents. 
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THIBVINO  DOQ&-RIOHT  TO  KILL— ACTION  FOR 
DAMAOBS— BVIDSNCB— ADHIBSIBIUTT. 

1.  An  owner  ot  a  house,  who,  after  aecnrlng 
the  screen  door  of  iiis  kitchen,  is  awakened 
daring  the  night,  and  finds  that  a  dog  has 
broken  in  and  stolen  milk,  would  be  jnstified 
in  thereupon  killhig  the  dog. 

2.  In  an  action  a^nst  defendant  for  dam- 
ages for  killing  plaintiff's  dog,  where  he  jus- 
tified on  the  ground  that  he  had  found  the  dog 
stealing  milk  in  his  kitchen,  it  was  error  to 
refuse  liis  cTidence  showing  that  other  milk 
which  bad  been  placed  on  a  shalf  an  the  back 
porch  had  been  destroyed  a  few  nights  before; 
it  being  reasonably  probable  that  the  same  dog 
did  it. 

Appeal  from  circuit  court,  Vonon  county; 
H.  C.  TimmonOs,  Judge. 

Action  by  W.  L  Fisher  against  A.  H. 
Badger.  From  a  Judgment  for  plaintiff,  de- 
f  aidant  appeals.    Reversed. 

C.  O.  Burton,  T.  J.  Myers,  and  J.  T.  Hard- 
ing, foir  appellant  J.  B.  iowaej  and  L.  L. 
Scott  for  respondeat 

BROADDUS.  J.  PUintifl,  who  was  the 
«wnar  of  a  foxhound,  sued  defendant  for  his 
yalne,  who  was  shown  to  have  shot  and 
UUed  him  cm  the  night  of  the  11th  day  of 
June,  1900.  He  recovered  Judgment  for  $20, 
from  which  defendant  appealed.  The  evi- 
dence showed  tiiat  the  dog  was  a  pure  Eng- 
lish foxhound  and  a  fine  animal. 

The  defendant  relied  on  the  following  facts 
for  a  defense:  It  was  shown  that  on  the 
night  of  the  11th  of  June,  af<H«Baid,  the  de- 
fendant, who  was  living  on  a  farm,  was 
aroused  from  his  sleep  by  his  wife,  who  In- 
formed him  that  thoe  was  something  In  the 
house.  He  and  his  wife  were  sleeping  in  a 
front  room,  between  which  and  his  kitchen 
was  his  dining  room,  where  his  children  were 
sleeping.  That  when  defendant  was  roused 
by  his  wife  he  heard  a  noise  in  the  dining 
'room;  that  he  got  his  gun,  went  outside  and 
around  to  the  kitchen  door,  and  said  aloud, 
"Come  out;"  at  which  time  the  dog  Jumped 
through  the  screen  door  of  the  kitchen,  and 
the  defendant  shot  and  killed  him.  He  fur- 
ther proved  that  the  screen  door,  the  night 
before  when  be  went  to  bed,  was  securely 
closed  and  ki  good  condition,  but  that  it  was 
torn  when  the  dog  came  out  through  the 
rent  and  that  the  dishes  on  the  table  had 
been  disturbed  during  the  night,  and  a  crock 
of  milk  had  been  emptied.  He  offered  also 
to  prove  that  a  short  time  prior  to  the  oc- 
currence mentioned  some  crocks  of  milk  had 
been  destroyed  in  the  nighttime,  which  bad 
been  placed  npon  a  back  porch  of  his  resi- 
dence, but  the  court  refused  to  let  such  evl- 
-dence  go  to  the  Jury.  The  defendant  asked 
the  court  to  Instruct  the  Jury  as  follows: 
"InstmctlOQ  Na  5.  The  court  instructs  the 
Jury  that  If  you  believe  from  the  evldoice 
that  on  the  night  of  the  killing,  plaintire 


Oog  Mark  broke  Into  the  house  of  defendant 
and  injured  or  destroyed  any  property  there- 
in, and  that  the  defendant  killed  said  dog  as 
he  Jumped  out  of  said  house,  then  your  .ver- 
dict must  be  for  the  defendant  Instruction 
No.  «.  The  court  instructs  the  Jury  that  If 
yon  shall  believe  from  the  evidence  that  on 
the  night  of  the  killing,  plaintiff's  dog  Mark 
broke  Into  the  house  of  defendant  and  Injur- 
ed or  destroyed  any  propoty  therein,  and 
that  the  defendant  killed  said  dog  as  he 
Jumped  out  of  said  house,  and  that  said  kill- 
ing was  reasonably  necessary  for  the  protec- 
tion of  defendant's  property,  your  verdict 
must  be  for  the  defendant"  Both  of  said 
instructions  were  refused  by  the  court 

The  question  presented  for  our  considera- 
tlou  la  one  of  law  under  the  facts,— whether 
defendant  was  Justified  in  killing  plaintiff's 
dog  under  the  circumstances.  The  action  of 
the  defendant  in  lUiling  phiintifTs  dog  caimot 
be  Justified  under  the  statute  which  author- 
izes a  person  to  kill  a  dog  that  Is,  or  has  been, 
killing  or  worrying  his  domestic  animals. 
llie  law  of  this  state  recognizes  a  dog  aa 
prop«'ty,  and  no  one  has  the  right  to  wanton- 
ly and  needlessly  kill  him.  But  while  so 
recognized  as  property,  he  Is  not  regarded 
in  law  as  such  domestic  animals  as  the  horse, 
the  ox,  the  sheep,  and  the  bog,  for  the  reason 
that  from  his  very  nature  he  cannot  be  sub- 
jected to  the  same  conditions  of  restraint 
If  one  of  the  domestic  animals  escapes  from 
the  owner,  and  goes  on  the  land  of  a  stranger 
and  Injures  his  crops,  he  may  impound  :t 
and  demand  compensation  for  his  damages. 
If  a  dog  be  found  upon  one's  land  it  cannot 
be  impounded,  and  it  is  not  a  trespass,  and 
the  landowner  cannot  kill  it  unless  It  is  nec- 
essary to  protect  his  property.  Fenton  ▼. 
Bisel,  80  Mo.  App.  135,  and  cases  cited.  By 
virtue  of  section  607S,  Rev.  St  1899,  "in  every 
case  where  sheep,  or  other  domestic  animals, 
are  killed  or  maimed  by  dogs,  the  owner  of 
such  animals  may  recovo:  against  the  owner 
or  keeper  of  such  dog  or  dogs  tbe  full  amount 
of  damages,  and  the  owner  shall  forthwith 
kill  such  dogs,  and  for  every  day  he  shall  re- 
fuse or  neglect  to  do  so,  after  notice,  he  shall 
pay  and  forfeit  the  sum  of  one  dollar,  and 
it  shall  be  lawful  for  any  person  to  kill  such 
dog  or  dogs."  Section  6076  i^rovldes  that, 
"if  any  person  shall  discover  any  dog  or  dogs 
In  the  act  ot  killing,  wounding  or  chasing 
sheep,  *  *  *  or  shall  discover  any  dog  or 
dogs  under  such  circumstances  as  to  satis- 
factorily show  that  such  dog  or  dogs  have 
been  recently  engaged  in  killing  or  chasing 
sheep,  or  other  domestic  animals,  such  per- 
son is  authorized  to  immediately  pursue  and 
kill  such  dog  or  dogs."  It  will  thus  be  seen 
under  what  circumstances  tlie  statute  author- 
izes the  killing  of  dogs  tor  destroying  or  in- 
juring domestic  animals;  bat  la  so  far  as 
the  same  applies  to  cases  where  the  dog  is 
found  worrying,  chasing,  and  killing  sbe^ 
and  other  domestic  animaU,  It  Is  but  a  dec- 
laration of  the  common  law;  Jtm  •  doc  <tf 
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aaefa  a  diaracter  Is  a  common  nuisance.  But 
-do^  may  commit  depretlatlons  other  than  up- 
on domestic  animals,  for  whicb  tbey  may  be 
kUled.  If  one  vicioasly  attacks  a  person,  tbe 
person  may  kill  blm  to  protect  bis  person. 
A  mad  dog  may  be  killed  by  any  one,  al- 
tbeugb  tbere  be  no  statute  authorizing  It. 
See  Bout.  Law  Diet.  442,  and  cases  cited. 
Tkere  may  be  many  instances  in  which  a  dog 
may  be  killed  to  protect  property  outside  of 
tbe  statute,  and  we  unhesitatingly  hold,  upon 
prlBciple,  that  if  a  man  kills  the  dog  of  an- 
otber  necessarily.  In  the  protection  of  blm- 
sdf.  family,  or  property,  he  1e  Justified  in  so 
dctog.  He  has  no  other  remedy.  It  would 
be  illogical  to  hold  that  a  man  coiild  not  de- 
fend his  home  from  the  Intrusioa  and  depre- 
dations of  dogs.  It  is  said  that  ''every  man's 
dweUiug  is  his  castle,  tbat  eren  the  king 
may  not  enter,  if  forbidden."  If  the  king 
cannot  enter  against  the  owner's  consent,  his 
dag  cannot  enter.  What  Is  tbe  owner  to  do 
wben  fae  has  secured  his  dwelling  by  closing 
bis  door,  and  finds,  on  awakening  in  the 
nlgbttinie,  tbat  it  has  beea  forced  and  en- 
tered by  a  thieving  dog,  and  bis  property 
atoien  or  destroyed?  He  has  no  redress 
against  tbe  owner  of  the  dog,  even  if  be 
ImowB  wbo  such  owner  Is,  unless  be  can  bring 
borne  to  htm  tbe  knowledge  of  its  miscbie- 
Toas  prapensltles.  If  a  Tlcions  animal  breaks 
Into  the  close  o(  tbe  owner,  and  Is  found 
destroying  property,  be  may  kill  him  to  pro- 
tect such  property.  Parrott  v.  Hartsfield  (N. 
C.)  32  Am.  Dec.  678.  Every  man's  dwelling 
Is  sacred  against  the  mischievous  intrusions 
of  either  man  or  beast.  An  officer  of  the 
law  cannot  enter  against  tbe  consent  of  the 
owner,  exc^t  in  cases  of  felony,  unless  such 
officer  is  armed  with  a  writ  emanating  from 
tbe  state. 

The  facts  ot  tbe  case  show  tbat  the  defend- 
ant bad  secured  the  screen  door  to  his  kitch- 
en, and  that  during  the  night  he  was  awaken- 
ed and  fbund  tbe  plaintifTs  dog,  which  he 
did  not  know,  bad  broken  the  screen  and  en- 
tered, and  as  tbe  dog  came  out  he  shot  and 
killed  blm.  TJpon  investigation,  be  ascertain- 
ed tbat  his  milk  that  was  placed  upon  a 
abeif  by  his  wife  had  been  destroyed  by  the 
d<^.  We  believe,  under  the  circumstances, 
be  bad  the  right  to  kill  blm.  Because  be 
IdUed  tbe  dog  after,  and  not  while  be  was 
in  tt>e  act  of  committing  the  depredation, 
«oaId  make  little  or  no  difference,  for  It  Is  a 
well-fenown  fact  tbat  a  thieving  dog,  when 
be  bas  once  obtained  what  be  Is  in  pursuit  of, 
will  come  again  for  tbe  same  purpose.  The 
exasperating  experience  of  every  farmer's 
wife  attests  tbat  this  Is  almost  invariably  the 
case  with  thieving  dogs;  and  we  hold  that, 
nader  tbe  circom  stances,  the  court  committed 
ernir  in  not  permitting  defendant  to  show 
that  his  milk  bad  been  destroyed  a  short 
ttane  beftore  In  tbe  night,  which  had  been 
Vlaoed  on  a  shelf  in  the  back  porcta,  as  It  was 
veasDnably  probable  It  was  destroyed  by  the 
«ame  dog.    We  tblnk  tbe  defendant  was  en- 


titled to  have  had  his  case  go  to  the  Jury, 
at  least  on  said  instruction  No.  5,  refused 
by  the  court.  If  he  had  reasonalde  grounds 
to  believe,  when  he  shot  and  killed  the  dog, 
that  It  was  necessary  to  protect  his  property, 
be  was  justified.  We  further  bold  that  a 
thieving  dog  Is  as  much  a  common  nuisance 
as  a  sheep-kllling  dog,  and  as  such  Is  not 
entitled  to  the  protection  of  the.  law,  for  there 
Is  no  way  to  avoid  his  depredations  except 
to  kill  blm  unless  the  owner,  knowing  his 
evil  propensities,  restrains  blm.  But  we 
know  the  latter  Is  scarcrfy  ever  done,  and 
tbe  consequence  Is  there  are  always  more  or 
less  mischievous  animals  at  large,  unrestrain- 
ed, thieving  and  committing  depredations 
wherever  the  opportunity  is  presented.  While 
It  Is  true  tbat  tbe  good  and  lutelilgent  dog, 
the  friend  and  companion  of  man,  Is  justly 
considered  valuable  property,  which  no  one 
may  wantonly  kill  or  Injure,  on  tbe  other 
band  the  vicious  and  thieving  dog  should  be 
held  as  a  commtm  nuisance,  which  any  per- 
Bcm  may  abate  who  suffers  therefrom. 

For  the  reasons  given,  the  cause  Is  reversed 
and  remanded.    All  concur. 


LACLEDE   POWER   CO.   v.   NASH-SMITH 
TEA    &    COFFEE    CO. 

(Court  ot  Appeals  at  St.  Louis,  Mo.    June  10, 
1902.) 

NEW  TRIAIj— WBIGHT   OF   EVIDBNCB— APPHAI. 
—REVIEW. 

1.  By  contract  plaintiff  was  to  supply  de- 
fendant with  a  given  amount  of  electricjl 
power  for  business  purposes,  and  defendant 
was  to  accept  and  pay  for  it  during  a  certain 
period.  Several  months  before  the  period  ex- 
pired, defendant  stopped  receiving  the  supply 
of  power.  Plaintiff  sued  for  breach  of  .con- 
tract, and  it  appeared,  without  objection, 
what  plaintiff's  average  profits  would  be  for 
furnishing  said  power  to  defendant  for  the 
unexpired  term  of  the  contract.  The  trial 
court  (under  evidence  stated  in  the  opinion) 
gave  an  instruction  authorizing  a  recovery  of 
substantial  damages,  but  the  jory  returned  a 
verdict  for  plaintiff  for  nominal  damages,  aft- 
er which  plaintiff  was  granted  a  new  trial  on 
motion.  Held,  that  said  ruling  was  a  proper 
exercise  of  the  discretionary  power  of  the 
court  to  grant  a  new  trial  upon  the  weight  of 
the  evidence. 

2.  Where  the  trial  court  rules  that  a  verdict 
Is  "against  the  evidence,"  the  ruling  amounts 
to  a  decision  that  the  verdict  is  against  the 
weight  of  evidence.  Parker  v.  Cassingham,  82 
S.  W.  487,  130  Mo.  348,  foUowed. 

3.  Where  a  new  trial  is  granted  upon  a  dis- 
cretionary ground,  the  order  will  not  be  re- 
versed unless  an  abuse  of  discretion  is  shown. 

(Syllabus  by  the  Judge.) 

Appeal  from  St.  Louis  circuit  court;  W.  B. 
Douglass,  Judge. 

Action  by  tbe  Laclede  Power  (Company 
against  tbe  Nasb-Smlth  Tea  &  Coffee  Com- 
pany. Verdict  for  plaintiff  fw  nominal  dank- 
ages.  From  an  order  granting  a  new  trial, 
defendant  appeals.    Affirmed. 

T.  J.  Rowe,  for  appellant  O.  B.  Bktoker, 
for  respondent. 
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BARCLAY,  J.  The  present  appeal  Is  from 
an  order  sustaining  a  motion  for  a  new  trial. 
The  plaintiff  sues  for  substantial  damages  tor 
breach  of  a  contract  to  furnish  electric  power. 
Upon  Issues  Joined  there  was  a  verdict  for 
plaintiff  for  nominal  damages  only.  Plain- 
tiff then  moved  for  a  new  trial  In  due  course 
on  the  grounds  that  the  trial  court  erred  in: 
"(I)  Modifying  instructions  aslced  by  plain- 
tiff; (2)  Instructing  the  Jury  of  its  own  mo- 
tion; (3)  refusing  instructions  aslced  by  the 
plaintiff;  (4)  admitting  illegal  evidence  over 
tbB  objection  of  the  plaintiff;  (5)  because  the 
verdict  of  the  Jury  Is  contrary  to  the  instruc- 
tions given  by  the  court,  and  is  manifestly 
the  result  of  passion,  prejudice,  or  mistalie  on 
the  part  of  the  Jury;  (6)  the  verdict  is  against 
the  law;  (7)  the  verdict  is  against  tlic  evi- 
dence." Judge  Douglass,  who  tried  the  cause 
on  the  circuit;  sustained  the  motion  on  the 
ground  that  the  verdict  was  "against  the  evi- 
dence and  against  the  InBtructlons  of  the 
court"  The  defendant  thereupon  appealed 
from  that  ordw,  after  preserving  the  usual 
exceptions. 

1.  A  ruling  that  the  verdict  is  "against  the 
evidence"  amounts  to  a  decision  that  the  ver- 
dict is  against  the  weight  of  tlie  evidence,  ac- 
cording to  the  view  of  the  First  division  of 
the  supreme  court  heretofore  expressed  on 
that  subject.  Parlier  v.  Cassingham,  130  Mo. 
348,  82  S.  W.  487.  That  ground  for  granting 
a  new  trial  Is  discretionary.  It  is  not  within 
the  prop^"  province  of  an  appellate  court  to 
reverse  such  a  ruling  unless  there  has  been 
an  abuse  of  discretion  on  the  part  of  the  trial 
Judge.  Bemis  Bros.  Bag  Ca  ▼.  Ryan  Com- 
mission Co.  (St.  L.)  74  Mo.  App.  627.  This 
case  does  not  exhibit  any  abuse  of  discretion. 

2.  The  action  is  prosecuted  by  the  Iiaclede 
Po^er  Company  for  damages  upon  an  al- 
leged breach  of  a  contract  of  defendant  to 
talte  a  supply  of  electrical  power  for  business 
purposes  in  the  city  of  St  Louis.  The  con- 
tract was  formed  by  a  proposal  on  the  part  of 
the  defendant  to  the  plaintiff  (of  date  Feb- 
ruary 1,  1806)  in  the  following  terms  (omit- 
ting the  formal  introduction  and  signature): 
"Please  connect  your  wires  toi  building  No. 
918-820  N.  6tb  street  and  furnish  60  electric 
horse  power.  And  we  agree  to  talce  power 
for  the  term  and  on  the  conditions  mentioned 
on  the  baclc  and  made  part  hereof."  On  the 
bacl£  of  the  paper  containing  the  foregoing 
memorandum,  signed  by  defendant,  are  a 
number  of  stipulations.  It  appears  unneces- 
sary, however,  to  mention  more  of  them  than 
the  following:  "Bate  4c  per  hOTse  power  per 
hour  by  meter,  <»*,  if  other  power  company 
gives  lower  rates,  this  company's  Tefns{il  to 
meet  them  voids  contract  •  •  •  This 
contract  shall  be  In  force  from  and  after  date, 
and  shall  continue  for  periods  of  one  year 
until  either  pairty  shall,  at  the  expiration  of 
any  year,  give  written  notice  of  Its  desire  to 
discontinue  this  arrangement"  About  Feib- 
mary  24,  1896,  plaintiff  connected  its  wires 
with  defendant's  place  of  business,  and  fur- 


nished electric  motive  powor  thereto  antit 
February  IB*  1899,  when  defendant  refused 
to  receive  a  further  supply  of  power  from 
plaintiff.  Shmrtly  liefore  the  last-named  date, 
on  January  14,  1899,  defendant  gave  plaintift 
a  written  notice  as  follows  (omitting  caption 
and  signature):  "Talce  notice  that  on  and 
after  February  15th,  1899,  we  shall  cease  to 
use  your  electric  power  in  our  factory,  918 
and  920  North  Sixth  street  St  Loois,  Mo." 
The  petition  states  the  substance  of  the  trans- 
action above  mentioned,  which  appeared  in 
evidence,  and  charged  that  on  or  about  Feb- 
ruary 15, 1890,  "defendant  ceased  to  take  said 
power  from  plaintiff,  and,  though  plaintiff 
has  been  at  all  times  on  and  after  February 
15,  1899,  ready,  able,  and  willing  to  furnish 
defendant  said  electrical  power,  defendant 
has  failed  and  refused  to  talte  said  power 
from  plaintiff  since  February  15,  1899,  and 
has  thereby  prevented  plaintiff  from  perform- 
ing said  contract  on  its  part  until  February 
1,  1900,  and  thereafter;  by  reason  whereof 
the  plaintiff  says  that  it  has  been  derived 
of  the  profits  it  would  have  made  upon  said 
contract  up  to  February  1,  1900,  and  that 
thereby  it  has  been  damaged  in  the  sum  of 
$1,250,  for  which,  with  the  costs  of  this  salt, 
plaintiff  prays  Judgment  against  defendant." 
The  appellant's  leading  contention  on  this  ap- 
peal is  that  it  appears  from  the  petition  that 
defendant  did  not  use  any  electrical  power 
betwem  February  15,  1S90,  and  February  1, 
1000,  and  that  the  recovery  could  only  be  for 
nominal  damages  for  breach  of  the  contract 
for  that  reason.  We  regard  that  contention 
as  unsound.  There  was  evidence  of  a  con- 
tract by  which  defendant  was  to  receive  and 
plaintiff  to  supply  electrical  power  until  Jan- 
uary 31,  1900.  There  was  proof  before  the 
court  furnished  by  Mr.  Horace  W.  Beck, 
cashier  of  plaintiff,  tending  to  show  the  prof- 
its which  would  accrue  to  plaintiff  by  the 
performance  of  the  contract  on  its  part 
That  evidence  was  received  without  objec- 
tion. Two  passages  of  it  will  Illustrate  its 
general  character,  viz. :  '*Q.  Now,  that  is  car- 
ried out  upon  that  book,  is  it?  A.  Yes,  sir. 
Q.  And  that  appears  in  the  line  of  mcmths? 
A.  It  does.  Q.  Now  I  will  ask  you,  Blr.  Beck, 
during  the  period  from  the  24th  day  of  Feb- 
ruary, 1896,  to  the  15th  day  of  February, 
is'OO,  what  was  the  aggregate  sum  total  of 
horse  power  hours  that  the  defendant  used 
and  took  from  your  company,  as  the  boolw 
show?  A.  95,156  horse  power  hours.  Q.  At 
the  rate  of  four  cents,  what  was  the  profit 
that  your  company  made  upon  furnishing 
that  number  of  horse  power  hours  to  the  de- 
fendant? A.  11,903.10.  Q.  That  was  the 
profit  for  36%  mcmths.  Have  you  computed 
what  that  would  amount  to  upon  an  average 
for  one  month,  Mr.  Beck?  A.  I  think  I  have. 
(Witness  figures.)  $58.60.  Q.  Tliat  Is  the 
profit  yon  made— yon  would  make— for  one 
month?  A.  Yes,  sir.  •  •  •  q.  Por  the 
purpose  of  stating  to  the  Jury  exactly  wltat 
the  amount  of  damages  is  tbat/We  all^e,  wUl 
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jou  compute,  Mr.  Beck,  wbat  would  be  the 
rrofltB  that  your  company  would  have  made 
up<»  this  contract  from  the  15th  of  February, 
1899,  to  the  1st  of  February,  1900,  upon  the 
figures  that  you  have  heretofore  detailed  In 
erldence?  A.  I  have  done  so,  and  it  amoimts 
to  $616.40.  it.  Those  are  the  pr(^t8  that  you 
would  have  made  if  you  had  been  allowed  to 
continue  to  supply  the  power  to  the  Ist  of 
FelKTiary,  1900?  A.  Yes,  sir."  It  Is  not  nec- 
essary, at  this  stage  of  the  case,  to  make  any 
extended  comment  upon  the  effect  of  the  evi- 
dence in  general.  It  Is  sufficient  to  say  that 
there  was  evidence  tending  to  show  substan- 
tial damages  to  plaintiff  on  account  of  the 
treacb  of  defejidanf s  agreement  If  that 
testimony  appeared  to  the  learned  trial  judge 
to  preponderate.  In  respect  of  its  credibility, 
io  favor  of  plaintiff.  It  was  within  the  limits 
«f  his  discretion  to  grant  a  new  trial  after 
the  Jury  had  returned  their  verdict  for  nom- 
inal damages. 

3.  Plaintiff  requested  an  instruction,  which 
the  court  modified  and  gave  after  Inserting 
therein  the  words  which  we  mark  by  italics 
in  the  following  copy:  "The  court  Instructs 
the  Jury  that  their  verdict  shall  be  for  the 
plaintiff,  and  the  only  question  for  the 
Jury  to  consider  Is:  What  is  a  fair  and 
adequate  compensation  to  the  plaintiff,  aa 
shown  by  the  evidence,  for  the  damage  it 
has  mffoed  by  being  deprived  of  its  right 
to  perform  said  contract  from  February  15, 

1899,  to  February  1,  1900,  and  reap  the  fruits 
thereof?  The  court  instructs  the  jury  that 
In  determining  this  question  they  shall  find 
for  the  plaintiff  in  such  sum  as  they  believe 
from  the  evidence  plaintiff  would  have  realiz- 
ed aa  profit  upon  the  contract  in  evidence 
from  February  15,  1899,  to  February  1,  1900, 
If  the  plaintiff  had  not  been  prevented  from 
performing  that  contract,  if  the  jury  find 
that  plaintiff  was  to  prevented;  and  the  jury 
is  iDStmcted  that  they  should  consider  what 
IHoflts  the  plaintiff  made  upon  said  contract, 
as  shown  by  the  evidence,  prior  to  the  breach 
of  said  contract,  the  average  of  said  profits. 
the  nature  and  extent  of  the  duties  of  plain- 
tiff and  defendant  under  said  contract,  In 
order  to  aid  them  in  determining  what  prof- 
its plaintiff  would  have  made  during  said 
period  of  February  15,  1899,  to  February  1, 

1900,  upon  said  contract"  The  plaintiff  ex- 
cepted to  the  modification,  and  defendant  ex- 
cepted to  the  instruction  as  given. 

4.  Another  instruction  was  given  by  the 
court  to  the  effect  that  nine  of  their  number 
might  return  a  verdict.  But  as  no  constitu- 
tional question  is  raised  on  this  appeal  or 
was  raised  in  the  circuit  court  further  at- 
tention will  not  be  paid  to  the  proposition 
contained  in  that  instruction.  No  point  Is 
made  upon  it  here. 

5.  The  court  also  refused  to  give  certain 
other  instructions  asked  by  defendant  but 
in  the  itresent  aspect  of  the  case  it  is  unnec- 
essary to  review  the  rulings  on  those  re- 
quests. 


As  the  case  now  stands,  there  Is  really  lit- 
tle room  for  further  comment.  The  case  as 
tried  and  submitted  justified  the  allowance  of 
substantial  damages.  The  learned  trial  judge 
was  evidently  dissatisfied  with  the  award  of 
nominal  damages,  and  exercised  his  discre- 
tion by  setting  aside  the  verdict.  His  action 
In  this  particular  was  not  an  abuse  of  dis- 
cretion. 

The  order  granting  a  new  trial  is  affirmed 

BLAND.  P.  J.,  and  GOODS.  J.,  concur. 


liANCIERI  V.  KANSAS  OITT  IMPROVED 

STREET  SPRINKLING  CO. 

(Court  of  Appeals  at  Kansas  City,  Mo.    Jane 

9.   1902.) 

REFEREE'S    PINDINQS—EVIDENCH!— ACCOUNT 
—MUTUAL  DEMANDS-LIMITATIONS. 

1.  Where  a  cause  is  tried  before  a  referee, 
reviewing  courts  will  not  go  into  the  weight  of 
the  evidence,  but  will  presume  the  finding  cor- 
rect 

2.  Where  plaintiff  performed  services  and 
paid  money  for  defendant  at  its  request  at 
divers  times  daring  a  period  of  three  years, 
and  during  the  same  time  defendant  paid  to 
plaintiff  generally  divers  sums,  which  were 
credited  generally  on  the  acconnt,  and  paid  a 
claim  against  him  at  his  request,  there  was  an 
open,  mutual  account  under  Rev.  St.  g  4278, 
and  limitations  did  not.  commence  to  run 
against  any  item  until  tJie  date  of  the  last 
item. 

Appeal  from  circuit  court,  Jackson  coun- 
ty;   Edward  P.  Gates,  Judge. 

Action  by  Joseph  Landerl  against  the  Kan- 
sas City  Improved  Street  Sprinkling  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

E.  Wright  Taylor,  for  appellant  Thomas 
J.  Seehom,  for  respondent 

SMITH,  P.  J.  The  plaintiff  sued  the  de- 
fendant a  corporation,  before  a  justice  of  the 
peace,  on  the  following  account  to  wit: 

For  labor  performed  by  plaintifC  for 
and  at  the  request  of  defendant  and 
for  which  it  agreed  to  pay,  from  No- 
vember 11,  1894,  to  November  80, 
1895  1114  38 

For  money  expended  bv  plaintiff  at 
the  request  and  for  toe  use  of  de- 
fendant, and  which  it  agreed  to  pay      48  00 

Total ?162  38 

On  which  there  is  a  credit  of  $70,  as 
follows:  October  12, 1806, $15:  June 
2,  1897,  $15;  September  2,  1887, 
$15;  November  9,  1897,  $15;  De- 
cember 2,  $10 TO  00 

Balance   $  92  38 

The  defendant  filed  a  paper  entitled  an 
"answer,"  wherein  it  is  denied  that  the  plain- 
tiff paid  the  items  mentioned  In  his  account  at 
its  request.  It  is  therein  further  alleged  that 
"at  various  dates  and  times  in  the  year  1895, 
and  thereafter,  it  paid  to  the  plaintiff,  and 
for  his  account,  at  his  request,  the  sum  of 
one  hundred  and  twenty-five  dollars,  which  is 
ten  dollars  and  sixty-two  cents  more  than 
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VTM  dne  to  the  plaintiff.  Defendant  states 
that  It  overpaid  the  plalntlfF  the  said  sum  of 
ten  dollars  and  sixty-two  cents  by  the  mutnal 
error  and  mlsunderatanding  of  both  this  plain- 
tiff and  defendant"  And  it  was  still  further 
pleaded  that  the  said  items  are  barred  by  the 
statute  of  limitations,  more  than  five  years 
having  elapsed  since  plaintiff  claims  to  have 
paid  them. 

The  cause  was  removed  to  the  circuit  court 
by  appeal,  when,  by  consent  of  parties,  it 
went  to  a  referee,  who,  after  a  hearing,  made 
a  report  containing  the  following  comprehen- 
sive, clear,  and  explicit  finding: 

"The  issues  thus  presented  in  this  case  are: 
Did  plaintiff  perform  labor  for  defendant  as 
alleged?  If  he  did,  what  was  such  labor  rea- 
sonably worth  7  •  Did  plaintiff  pay  out  any 
money  for  and  at  request  of  defendant,  us 
alleged?  If  he  did,  how  much,  and  when  be 
paid  it,  and  whether  or  not  a  recovery  of  said 
money,  or  any  part  thereof,  is  barred  by  stat- 
ute of  limitations?  Did  defendant  pay  to 
plaintiff,  or  for  and  at  request  of  plaintiff, 
any  money,  as  alleged  in  the  answer  and 
counterclaim?    If  it  did,  how  much? 

"During  the  month  of  November,  1801,  and 
from  March  1st  to  November  30,  1895,  plain- 
tiff performed  labor  for  defendant,  as  alleg- 
ed, woAing  generally  two  nights  a  week;  it 
being  his  business,  under  defendant's  inatmc- 
tlons,  to  see  that  the  lists  of  streets  made 
out  by  defendant  were  cleaned  and  sprinkled 
on  the  nights  designated  therefor,  exercise 
some  supervision  over  a  portion  of  the  men 
employed  in  the  work,  and  make  his  report 
next  morning  at  the  office  of  defendant. 
There  was  no  agreement  as  to  amount  of  bis 
compensation,  or  when  he  was  to  be  paid. 
His  services  were  reasonably  worth  the 
amount  charged  therefor,  viz.,  $114.38. 

"Plaintiff  paid  out  tor  and  at  the  request  of 
defendant  the  following  sums  of  money: 

Nov.,  "94.  To  P.  Drag© ?10  50 

"      "94.  To  P.  Staal 10  50 

"      ■94.T0F.  Asta 6  00 

$27  00 

Dte.  14.  '94.  To  P.  StasI |  5  00 

-  "94.  To  P.  StasI 8  BO 

*  '84.  To  A.  Bosoo 7  SO 

21  00 

$48  00 

"The  three  ikayments  made  by  plaintiff  In 
November,  1804,  aggregating  $27,  were  made 
more  than  five  years  before  this  suit  was  ln> 
stltuted;  and  the  fliree  made  In  December, 
1894,  aggregating  $21,  were  made  less  than 
five  years  before  this  suit  was  Instituted. 
But  all  of  said  payments  were  made  by 
plaintiff  on  faith  of  defendant's  promise  by 
J.  L.  Stiebel,  at  that  time  manager  and  an 
officer  of  the  company,  that  it  would  after- 
wards settle  up  and  reimburse  him  tor  the 
sums  so  paldl;  and  therefore  make  a  running 
account  Some  time  after  the  14th  day  of 
Decemlm,  1894,  defendant  paid  to  BL  W. 
Taylor,  for  and  at  the  request  of  plaintiff,  $25, 
as  a  fee  for  legal  services  on  s^ld  14th  day  of 
December,  and  pi\at  thereto,  rendered  for 


plaintiff,  and  charges  the  same  to  plaintiff  In 
counterclaim  filed  in  this  suit  Defendant 
also  paid  to  plaintiff,  on  account  of  its  said 
indebtedness  to  him,  without  directing  the  ap- 
plication thereof,  one  hundred  dollars,  in  the 
following  sums,  and  on  the  following  dates, 
viz.: 

July     3,  180e. I  15 

Aug.  14,     "    15 

Oct    12,     "    15 

June     2,1897. 15 

Sept     2.     "    15 

Nov.     9,     "    15 

Dec.      2,     "    10 

Total $100 

"All  of  which  payments  are  charged  to 
plaintiff  in  the  answer  and  counterclaim  filed 
in  this  suit  Defendant  has,  therefore,  paid 
to  plaintiff,  since  December  14,  1894,  on  ac- 
count of  Its  said  indebtedness,  the  total  sum 
of  $125,  as  alleged  in  Its  counterclaim.  Plain- 
tiff gave  credit  for  all  of  said  payments  ck> 
cept  said  $25,  attorney's  fee,  to  defendant,  as 
payments  on  accoiut  and  did  not  apply  said 
payments,  or  any  of  them,  specifically  t»  max 
particular  claim  or  iKirtlon  of  the  accoant 

"As  conclusions  of  law,  from  the  nboTe 
facts,  I  find  that  the  statute  of  limttatians 
has  no  api^lcatlon  to  the  facts  of  this  caaeL" 

The  defendant  filed  its  objections  to  the  re- 
port which  were  overmled,  and  the  report 
confirmed.  After  an  unsuccessful  motioa  for 
a  new  trial,  the  defendant  took  Its  appeal 
here. 

The  finding  of  a  referee  Is  In  the  nature  of  a 
special  verdict  The  reviewing  courts  will 
not  go  Into  the  weight  of  the  evidence,  bat 
will  presume  the  findings  correct,  when  tbere 
Is  no  clear  showing  of  mistake.  If  there  is 
any  substantial  evidence  to  support  thent 
State  V.  Elliott  82  Mo.  App.  458;  Mannfae- 
turers'  8av.  Bank  t.  Big  Muddy  Iron  Co„  97 
Mo.  38,  10  S.  W.  865;  Hardware  0>.  ▼.  Wot- 
ter,  91  Mo.  484,  8  S.  W.  865;  Society  v.  mtx- 
williams,  84  Mo.  406;  Frans  v.  Dtetrlck, 
48  Mo.  96.  An  examination  of  the  abstract 
has  convinced  na  that  there  Is  substantial 
evidence  to  sustain  the  findings  at  the  enC- 
eree,  and  therefore,  according  to  the  rule 
Jnst  stated,  we  mnst  presume  those  flndtncs 
correct  The  statements  filed  by  the  parties 
ttefote  the  Justice,  and  the  findings  of  the  ref- 
eree, show  that  there  was  an  open,  mutnal 
account,  whens  there  were  redpracal  de- 
mands. Rev.  St  I  4278.  It  dearly  appenn 
there  were  mutual,  unsettled  dealings,  and 
therefore  a  mutual,  open  account  between  the 
parties,  running  from  1894  to  the  latter  part 
of  1887.  Tbere  was  during  that  period  labor 
performed  at  various  times  by  plaintiff  for 
defendant  and  several  sums  of  money  advan- 
ced by  him,  at  the  letter's  request  to  pay 
some  of  the  laborers  employed  by  sneh  lattsr. 
Such  latter,  on  the  other  hand,  made  varloos 
payments  to  snch  former  on  account,  and  iIm 
paid,  at  the  request  of  soch  fmrmer,  u  attoa^ 
ney's  fee.  In  short  there  was  abundant  evi- 
dence tending  to  prove  that  there  was  a  mn- 
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taal,  open  accoant  between  the  parties  down 
to  1887.  Tbe  conclusion  of  law,  as  expreos- 
ed  by  tbe  referee  In  bla  report,  tbat  tbe  flve- 
year  statnte  of  limitation  was  Inapplicable, 
was  correct  Cbadwick  v.  C3iadwlck,  115  Mo. 
581.  22  a  W.  479;  Beeler  T.  Flnnel.  85  Mo. 
App.  438. 

Tbe  Judgment  sbould  acoozdlngly  be  affirm- 
ed.   Ail  concnr. 


BCEMP  T.   OITT  OF  MONBTT. 

(Conrt  of  Appeals  at  St  Louis,  Mo.    Jane  10, 
1902.) 

CITT  ATTORNEY— COMPENSATION— PEK3—0B- 
DINANCE— VALIDITY. 

1.  Plaintiff  was  attorney  of  a  city.  His  com- 
pensatioo  was  regulated  by  ordinance  provid- 
ug  an  annual  salary,  and  for  tbe  payment  of 
a  certain  fee  in  eacb  case  of  Tiolatiou  of  a  city 
ordinance  wherein  the  defendant  was  conTicted, 
provided  that  the  fee  should  be  "taxed  as 
costs  against  and  be  collected  from  defendant 
or  defendants  therein."  In  a  number  of  cases 
defendants  were  convicted,  but  costs  were  not 
collected  of  them.  BeU.  that  plaintiff  is  not 
entiUed  to  recover  fees  in  those  cases.  Bou- 
cher T.  City  of  Moberly,  74  Mo.  113,  followed. 

2.  Under  the  genera)  charteir  of  a  city  of 
the  fonrth  class,  the  ordinance  described  in 
the  foregoing  headnote  is  valid.  It  is  not  in 
conflict  with  section  5938,  Rev.   St   1899. 

3.  Under  tbe  diarter  of  cities  of  the  fonrth 
daas,  tbe  board  of  aldermen  has  power  to  fix 
tbe  compensation  of  all  city  officers,  and  the 
beard  may  provide  by  ordinance  that  certain 
fees  payable  to  tbe  city  attorney  on  convic- 
tion of  defendants  shall  be  contingent  upon  the 
collection  of  sucb  fees  from  defendanta. 

4.  The  maxim,  "Expreesio  unius  est  exclusio 
atterina."  as  applied  to  section  6938,  Rev.  St 
1890,  does  not  warrant  the  interpretation  that 
tiie  dty  attorney  is  entitied  to  fees  in  every 
case  where  defendant  is  convicted  and  com- 
mitted. 

B.  A  charter  Is  tbe  organic  law  of  tbe  nra- 
nicipality,  and  an  ordinance  in  conflict  there- 
with is  void. 

(Syllabus  by  the  Judge.) 

Appeal  from  circiilt  conrt,  Barty  county; 
Henry  a  Pepper,  Judge. 

Action  by  D.  H.  Kemp  against  tbe  dty  of 
Mmiett.  Judgment  for  defendant,  and  plain- 
tiff appeala    AlBrmed. 

Cloud  A  DbtIb,  for  appellant  W.  H.  Maber 
and  Joa.  French,  for  respondent 

BARCLAT,  J.  This  is  an  action  for  attor- 
ney's fees.  Plaintiff  was  city  attorney  of 
Monett,  a  dty  of  tbe  fourth  class,  from 
April.  1897,  until  tbe  same  month  In  1900. 
His  amended  petition  contains  a  large  nnm- 
ber  of  counts  for  various  Items  of  fees  claim- 
ed under  tbe  dty  charter  and  an  ordinance 
concerning  tbe  compensation  of  tbe  city  at- 
torney. Tbe  charter  of  Monett  dedares  tbat: 
"Tbe  board  of  aldermen  shall  have  power  to 
fix  tbe  compensation  of  all  tbe  officers  and 
employes  of  tbe  city  by  ordinance.  But  tbe 
■alary  of  an  officer  shall  not  be  changed  dur- 
ing tbe  time  for  wblcb  be  was  elected  or  ap- 
pointed." EeT.  St  1899,  i  5918.  Anothw 
proTlslon  of  tbe  dty  charter  is  as  follows: 


"The  dty  sbal!  in  »  avent  be  held  liable 
for  any  costs  or  fees  to  any  officer  of  tbe  dty 
in  any  cause  tried  before  tbe  mayor  or  police 
Judge  of  such  dty,  unless  tbe  defendant  be 
convicted  and  committed."  Rev.  St  1899,  ( 
6938.  The  ordinance  on  tbe  subject  is  in 
these  terms:  "The  city  attorney  shall  receive 
a  salary  of  one  hundred  dollars  per  year  and 
tbe  following  fees:  Ten  dollars  for  each  case 
where  the  city  is  a  party,  conducted  by  him 
to  a  final  determination  In  tbe  circuit  court; 
second,  five  dollars  for  each  case,  where  the 
dty  Is  a  party,  conducted  by  blm  to  a  final 
determination  before  a  Justice  of  tbe  peace; 
third,  five  dollars  for  eacb  case  of  violation  of 
tbe  city  ordinance  when  tbe  party  so  char- 
ged and  prosecuted  stands  trial  and  Is  con- 
victed of  such  violation,  and  two  dollars  and 
fUty  cents  where  tbe  party  charged  pleads 
guilty:  provided,  tbat  In  all  cases  prosecution 
for  vidation  of  ordinances  said  fee  shall  be 
taxed  as  costs  against  and  be  collected  from 
defendant  or  defendants  therein."  Tbe  case 
was  tried  npon  an  agreed  statement  of  facts, 
wblcb  need  not  be  recited  at  Urge. 

The  difference  arises  in  regard  to  the  Items 
described  In  tbe  third  paragraph  of  tbe  or- 
dinance. Tbe  estact  contention  concerns  char- 
ges for  prosecutions  wbne  fees  of  tbe  city 
attorney  were  taxed  as  costs  against  defend- 
ants who  bad  been  convlded  and  conunitted 
(on  a  trial  or  a  iri«a  of  guilty)  for  violation 
of  ordinances,  bnt  tbose  fees  bad  not  been 
collected  of  said  defendants.  Defendant  con- 
tends tbat  those  Items  of  cbibn  on  tbe  part 
of  plaintiff  are  Invalid,  and  that  be  is  entitied 
to  no  fees  in  that  class  of  cases  wbere  tbose 
Items  of  costs  have  not  been  coUeded  of 
defendants.  Plaintiff  dalms  tbat  it  did  not 
lie  within  tbe  power  of  defendant  to  so  lim- 
it Its  liability  to  plaintiff  for  tbe  fees  earned 
by  liim  in  pKsecaUoBB  for  violation  of  tbe 
ordinances  where  the  defendants  were  con- 
vlded and  committed.  Tbe  plaintiff  argues 
tbat  tb«  cbartn  provision  above  quoted  from 
sedlon  503S,  Rev.  St  1899,  implies  that  wbere 
a  defendant  in  a  prosecution  before  tbe  may- 
or or  police  Judge  of  tbe  dty  is  convicted  and 
committed,  tbe  dty  shall  be  liable  for  tbe 
fees  due  to  any  dty  otBcex  In  sudi  a  proceed- 
ing, atartlns  from  tbat  premise,  plaintiff  con- 
cludes tbat  the  proviso  in  tbe  dted  ordinance 
is  Invalid  whleb  dedarea  that  "in  all  cases 
[oft  pnseciitiott  for  vlokttlon  of  ordinances 
said  fee  shall  be  taxed  as  costs  against  and  be 
collected  from  defendant  or  defendants  there-- 
in."  We  do  not  agree  with  tbat  contention. 
The  cbartei's  language  does  not  imply  tbe 
converse  of  tbe  probibition  It  expresses.  Tbe 
maxim  tbat  tbe  expression  of  one  proposition 
is  tbe  exclusion  of  others  unexpressed  Is  wdl 
enongb  as  a  light  to  interpretation.  But  it 
does  not  guide  us  taere  to  discover  any  such 
legislative  meaning  as  tbe  plaintiff  suggests. 
Tbe  charter  merdy  forbids  any  local  enact- 
ment wblcb  will  malce  tbe  dty  Uable  for  any 
costs  or  fees  in  any  case  tried  before  tbe 
mayor  ot  police  Judge  unless  tbe  defendant 
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<8  convicted  and  committed.  Tbis  is  very  far 
from  Baying  or  Implying  that  any  fees  shall 
be  paid  by  the  city  In  such  a  case  If  the  de- 
fendant Is  convicted  and  committed.  Under 
eiich  a  charter  the  city  Is  nevertheless  free 
to  make  snch  provision  In  regard  to  fees  as 
may  seem  proper,  without  disobeying  the  pro- 
hibition contained  In  the  language  quoted. 
That  language  Is  far  from  providing  for  any 
such  fees  as  are  in  contemplation  In  this  case. 
Such  fees  require  further  provisions  for  their 
support.  The  ordinance  which  allows  the 
-city  attorney  to  collect  any  fee  in  cases  of  this 
description  declares  that  such  "fee  shall  be 
taxed  as  costs  against  and  be  collected  from 
defendant  or  defendants  therein."  That  pro- 
vision of  the  ordinance  is  not  In  any  particu- 
lar In  conflict  with  the  charter  provision  we 
have  mentioned.  It  was  an  entirely  proper 
-condition  to  annex  to  the  payment  of  fees  In 
cases  of  the  violation  of  city  ordinances,  with- 
in the  principle  declared  In  Boucher  v.  City  of 
Moberly,  74  Mo.  113.  In  that  case  a  city  or- 
dinance prescribed  certain  fees  for  the  re- 
corder, "to  be  paid  only  when  adjudged 
against,  and  paid  by  the  defendant  in  money 
or  other  current  funds."  Page  114.  It  ap- 
peared that  the  dty  had  actually  received  a 
full  equivalent  for  the  fees  taxed,  but  It 
had  received  the  same  from  the  labor  of  de- 
fendants who  had  been  obliged  to  work  out 
thefa:  fines  and  costs.  But  that  result  the  su- 
preme court  held  to  be  no  compliance  with 
the  terms  of  the  ordinance,  inasmuch  as  the 
defendants  had  not  paid  the  penalties,  includ- 
ing the  fines  and  costs,  "in  money  or  other 
current  funds."  The  decision  last  mentioned 
Is  also  authority  for  the  proposition  that, 
where  a  plaintiff  In  the  position  of  plaintiff  in 
the  present  case  accepts  an  office  on  terms 
defined  by  such  an  ordinance,  be  must  "abide 
the  result:"  Page  116.  The  case  of  L^nergan 
y.  Louisiana  (St.  L.)  S3  Mo.  App.  101,  is  not 
in  conflict  with  the  Boucher  decision  or  with 
the  one  which  we  are  about  to  pronounce. 
It  Is  clearly  distinguishable  from  both  these 
cases.  In  the  I>onergan  Case  the  ordinance 
undertook  to  establish  a  difterent  scale  of  fees 
of  the  recorder  from  that  prescribed  by  the 
charter.  It  Is  very  familiar  law  that  an 
ordinance  Is  void  which  conflicts  with  the 
charter  of  the  municipality.  A  charter  is,  so 
to  speak,  the  municipal  organic  law  which  no 
ordinance  may  override.  Oarr  v.  City  of  St. 
Louis,  9  Mo.  191.  But  in  the  case  at  bar, 
as  we  have  already  attempted  to  show,  there 
is  no  charter  provision  to  preclude  the  enact- 
ment of  the  ordinance  (already  quoted  at 
large)  concerning  the  fees  of  the  city  attorney. 
That  Mdinance  Is  so  far  obligatory  as  to  re- 
quire any  one  accepting  office  thereunder  to 
-submit  to  its  terms  for  the  period  during 
which  he  retains  the  office.  It  must  be  noted 
that  the  city  attorney  was,  in  the  flrst  place, 
to  receive  a  salary  of  $100  per  year.  The 
ether  authorized  fees  were  payable  upon  the 
terms  specified  in  the  ordinance,  and  not 
otherwise.     It  was  entirely  appropriate  for 


the  city  to  make  that  part  of  plaintifl's  com- 
pensation which  should  be  paid  by  fees  in 
ordinance  cases  to  depend  upon  the  contin- 
gency of  collection  thereof  from  the  defend- 
ant, as  it  undertook  to  do,  and  as  any  private 
client  might  do  in  similar  circumstances. 

The  ordinance  la  somewhat  awkwardly 
worded,  and  there  may  be  possible  room  for 
its  misinterpretation.  But  the  intention  of  it 
seems  to  as  very  clear.  The  learned  trial 
Jadge  gave  full  effect  thereto  by  entering 
Judgment  for  defendant.  The  Judgment  is  af- 
firmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


SAPPINGTON  T.  CHICAGO  &  A.  RY.  CO.i 

(Court  of  Appeals  at  St.  Lonis,  Mo.    June  10, 

1902.) 

RAILROADS  —  KILLING   STOCK  —  FAILURB   TO 

FENCE  —  DEFECTIVE    CATTLE    OUARD3 — 

APPEAL— DEMURRER  TO  EVIDENCE. 

1.  In  a  stock-killing  case  it  appeared  that 
plaintiff's  mules  |[ot  into  the  railway  Inclosure 
through  an  openui^  between  a  cattle  guard 
and  an  adjacent  wing  fence.  Afterwards  the 
animals,  apparently  running  In  fright,  passed 
over  a  public  crossing  and  two  other  cattle 
guards  a  half  mile  diataut  from  the  place 
where  they  entered  the  railwa^^  grounds,  and 
were  killed  by  a  train  some  distance  beyond. 
Held,  that  the  defective  condition  of  the  cattle 
guard  where  the  animals  entered  might  be  rea- 
sonably fonnd  to  be  the  proximate  cause  of  the 
killing  of  the  animals  by  the  train. 

2.  If  cattle  enter  the  inclosure  of  a  railway 
company's  tracks  by  its  neglect  to  perform  a 
statutory  duty  in  regard  to  fencing  or  cattle 
guards  at  the  place  where  the  cattla  entered, 
It  is  no  defense  that  the  cattle  were  killed  at 
a  place  on  the  track  where  no  breach  of  duty 
is  shown  to  exist. 

3.  Where  a  defective  condition  of  a  structure 
is  open  to  casual  observation  and  is  shown  to 
have  existed  for  several  months,  that  lupse  of 
time,  without  other  proof,  war:  ants  the  infer- 
ence of  notice  to  the  party  bound  to  maintain 
the  same,  and  it  therefore  -warrants  a  find'ng 
of  negligence  in  (ailing  to  put  the  structure 
into  proper  condition. 

4.  Where  the  court  instructs,  at  the  request 
of  defendant,  that  a  cattle  guard  is  sufficient 
within  the  meaning  of  section  1105,  Rev.  St. 
1899,  if  it  ordinarily,  usually,  or  generally  pre- 
vents cattle  from  {jetting  on  the  track,  defend- 
ant cannot  complam  of  the  instruction  on  ap- 
peal. 

5.  Parties  are  bound  on  nppeal  by  positions 
they   voluntarily   assume   in   the  trinl   court. 

6.  A  party  docs  not  waive  a  demurrer  to  the 
evidence  by_  afterwards  asking  an  instruction 
on  the  merits  of  the  case. 

7.  Every  fair  and  reasonable  inference  n( 
fact  which  the  evidence  will  hear  should  be 
made  to  support  the  verdict  of  a  jury. 

8.  The  party  not  appealing  cannot  complain 
of  an  instruction  given  at  the  trial  more  favor- 
able to  the  losing  party  than  the  law  permits. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Audrain  coun- 
ty:  Elliott  M.  Hughes,  Judge. 

Action  by  S.  F.  Sapplngton  against  the 
Chicago  &  Alton  Railway  Company.  Jndg- 
ment  for  plaintiff.  Defendant  appeals.  Af< 
firmed. 

*  Rehearing  denied  June  U,  IMl, 
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Franklin  Houston,  tar  appellant  P.  H. 
Ciillen,  for  Nspondent 

BARCLAY,  J.  This  case  Is  due  to  a  col- 
lUIon  of  four  mules  with  a  train  of  the 
Chicago  &  Alton  Railroad  to  the  damage  of 
the  former.  The  owner  of  the  mules  sues 
for  statutory  (double)  damages  undw  sec- 
tion 1105,  Rev.  St  1899. 

The  petition  charges  that  the  animals  got 
upon  defendant's  railway  at  a  place  where 
it  was  the  duty  of  defendant  to  build  and 
maintain  lawful  fences  on  each  side  of  Its 
railroad  and  to  maintain  cattle  guards  and 
cross  fences  sufficient  to  prevent  mules  from 
getting  on  the  railway,  and  that  In  conse- 
quence of  the  failure  of  defendant  to  main- 
tain such  fences  and  guards  plalntlfTs  mules 
went  apon  the  railway  of  defendant  and 
were  struck  by  the  locomotive  and  cars  of 
defendant  and  killed.  The  damages  were 
alleged  at  $400,  and  judgment  for  double 
damages  was  prayed.  The  petition  was  not 
challenged  in  any  way.  The  answer  wus  a 
general  denial.  The  case  was  tried  before 
Judge  Hughes  with  the  aid  of  a  Jury.  The 
result  was  a  verdict  for  plaintiff  for  $375, 
which  the  court  doubled  in  accordance  with 
the  sUtnte.  Rer.  St  1899,  |  1106;  Kings- 
barj  T.  RaOway  Co.,  156  Mo.  379,  67  S.  W. 
547.  The  only  point  made  on  this  appeal  Is 
that  the  case  should  not  have  been  sub- 
mitted to  the  Jury  for  want  of  testimony  to 
prove  plaintiff's  case. 

The  testimony  tends  to  show  that  plain- 
tiff was  the  owner  of  the  mules  which  were 
UUed,  and  that  their  aggregate  value  was 
$350  or  9400.  Plaintiff  lived  a  few  miles 
from  the  defendant's  railway.  In  Audrain 
county.  The  mules  escaped  from  his  Inclo- 
snre  one  night  In  February,  1901.  There 
was  snow  two  Inches  deep  on  the  ground  at 
the  tlm&  The  next  day  about  noon  plaintiff 
traced  th^  wanderings.  The  mules  ran 
along  the  public  roads  until  they  reached 
defendant's  railroad.  The  testimony  tends 
to  show  that  the  footprints  of  the  mules 
were  discovered  In  an  open  space  between  a 
cattle  guard  and  a  wing  fence  connecting 
the  former  with  the  main  line  of  fencing 
alongside  of  defendant's  railway  at  that 
place.  The  g«ieral  direction  of  the  public 
road  which  the  cattle  guard  adjoins  Is  north 
and  south.  On  the  east  side  of  the  public 
road  there  a  space  Is  open  between  the  cat- 
tle guard  and  the  wing  fence  of  about  14 
Inches  (according  to  plalntlfTs  account)  by 
actual  measurement  and  the  line  of  fencing 
runs  from  that  iwint  out  from  the  railway 
track  at  an  angle  of  about  45  degrees  until 
the  general  level  of  the  connecting  fence 
parallel  with  the  railway  is  reached. 
Through  the  oiienlng  thus  described  the 
tracks  of  the  animals  were  clearly  traced  by 
the  plaintiff  on  the  morning  following  the 
escape  of  the  animals  from  his  inclosure. 
The  apntnre  In  the  fence  was  so  large  that 
plaintiff  easily  rode  through  the  place  men- 
eBS.W.-8 


tioned  on  horseback,  following  the  tracks 
of  .his  animals.  The  accident  to  them,  how- 
ever, did  not  happen  there,  but  further  east 
beyond  another  public  road,  which  crossed 
the  railway  at  a  right  angle  about  a  half 
mile  east  of  the  first-named  road.  On  each 
side  of  that  road  were  cattle  guards.  The 
animals  passed  over  both  of  these  cattle 
guards  (as  their  tracks  indicate)  running  at 
a  high  rate  of  speed,  as  plaintiff  said  he 
could  tell  by  their  hoof  marks.  They  were 
killed,  or  at  least  their  bodies  were  found 
bearing  every  evidence  of  that  fact  on  de- 
fendant's right  of  way,  near  the  track,  be- 
yond the  public  road  last  mentioned.  That 
they  were  killed  by  a  locomotive  or  cars  of 
defendant  is  a  very  obvious  inference  from 
the  plaintiff's  testimony.  It  was  contra- 
dicted In  many  respects  by  that  of  defend- 
ant but  the  Issue  of  fact  was  for  the  Jury 
and  trial  court  There  is  nothing  in  this 
record  to  warrant  any  Interference  by  this 
court  on  that  branch  of  the  case. 

The  learned  trial  Judge,  at  the  Instance  of 
defendant  Instructed  the  Jury  that  although 
they  might  believe  from  the  evidence  that 
"the  barbs  on  one  of  the  strips  of  the  third 
cattle  guard  were  mashed  down,  yet  If  the 
Jury  also  find  from  the  evidence  that  the 
mules  did  not  get  upon  the  right  of  way  at 
this  point  by  reason  of  such  defect  and  that 
this  cattle  guard  was  otherwise  In  good  con- 
dition, and  was  of  a  pattern  In  general  use, 
and  was  usually  and  ordinarily  sufflclent  to 
prevent  stock  from  getting  upon  the  right  of 
way,"  then  the  verdict  should  be  for  de- 
fendant At  defendant's  instance  the  Jury 
were  also  told  that  it  devolved  on  plaintiff 
to  prove,  by  the  greater  weight  "of  the  evi- 
dence, that  the  cattle  guards  over  which  the 
mules  came  upon  the  right  of  way  and  track 
of  defendant  were  not  ordinarily  or  usually 
sufficient  to  prevent  horses,  cattle,  mules, 
etc.,  from  getting  on  its  line  of  railroad;  and 
unless  he  has  so  proved  your  verdict  must 
be  for  the  defendant"  Another  Instruction 
for  defendant  hi  regard  to  Its  duty  concern- 
ing cattle  guards  was  as  follows:  "The  Ju- 
ry are  further  instructed  that  the  defend- 
ant Is  not  required  by  law  to  construct  and 
maintain  a  cattle  guard  that  will,  absolutely 
and  under  all  circumstances,  prevent  a  horse 
or  mule,  or  a  breachy  and  fence-Jumping 
animal,  or  one  under  fright  or  excitement 
from  passing  over  It  If  the  Jury  find  from 
the  evidence  that  the  cattle  guards  In  ques- 
tion were  usually  and  ordinarily  sufficient  to 
prevent  such  animals  from  passing  over 
them  and  getting  on  its  right  of  way  and 
tracks,  then  the  defendant  was  not  guilty  of 
negligence  In-  constructing  and  maintaining 
said  cattle  guards,  and  your  verdict  must  be 
for  the  defendant."  'The  instructions  for 
plaintiff  are  not  complained  of.  They  need 
not  be  copied.  Defendant  asked  a  peremp- 
tory instruction  to  force  plaintiff  to  a  non- 
suit, before  making  the  requests  above  men- 
tioned.   But  the  court  refused  to  give  It  and 
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exception  was  duly  saved.  After  the  verdict 
already  mentioned  and  Judgment  for  double 
the  damages,  defendant  moved  unsuccess- 
fully for  a  new  trial  and,  after  the  usual  ex- 
ceptions, appealed. 

1.  By  asking  for  Instructions  on  the  merits 
of  the  case,  which  the  court  held  should  be 
submitted  to  the  Jury,  defendant  did  not 
waive  Its  exception  to  the  refusal  of  its  re- 
quest in  the  nature  of  a  demurrer  to  the  evi- 
dence. 

2.  Defendant's  point  in  reference  to  the 
facts  In  evidence  is  that  the  killing  of  the 
animals  was  not  due  to  their  getting  on  the 
railway  at  the  place  first  mentioned,  but  to 
other  causes  not  oonnectible  with  tiie  first 
cause  as  proximate  to  the  injury.  The  ar- 
gument Is  that,  as  the  animals  passed  into 
the  second  public  road  after  getting  within 
the  railroad  Indosure  near  the  first  road 
through  the  defect  in  the  first  cattle  guard, 
the  latter  defect  has  no  direct  causal  connec- 
tion with  the  killing  of  the  animals.  A  very 
able  and  Ingenious  argument  has  been  pre- 
sented on  that  phase  of  the  case  by  the  learn- 
ed counsel  for  appellant,  but  It  has  not  dis- 
posed of  all  the  difficulties  In  his  way  under 
the  rules  of  law  applied  in  this  class  of  liti- 
gation by  prior  decisions  of  the  appellate 
courts  of  Missouri.  We  are  satisfied  from  an 
examination  of  the  testimony  that  it  might 
fairly  and  reasonably  be  inferred  by  the  Ju- 
ry that  the  animals  ran  over  the  second  and 
third  cattle  guards  under  the  Impulse  of 
fright  produced  by  an  approaching  train. 
The  verdict  indicates  that  the  Jury  drew  that 
Inference,  as  they  were  entitled  to  do.  The 
law  has  been  declared  most  clearly  to  be  that, 
if  cattle  get  within  the  inclosure  of  a  railway 
company's  track  by  neglect  to  perform  Its 
statutory  duty  in  regard  to  maintaining  prop- 
er fences  or  cattle  gruards  at  the  place  where 
the  cattle  enter,  it  is  no  defense  to  show 
that  at  some  distant  point,  where  the  dam- 
age occurred  no  fence  or  other  statutory  pro- 
tection for  cattle  was  required  by  the  statute 
to  be  maintained.  Wltthouse  v.  Railroad  Co., 
64  Mo.  523;  Edwards  v.  Railroad  Co.,  74  Mo. 
117;  Moore  v.  Railway  Co.,  81  Mo.  499;  War- 
den V.  Railway  Co.  (K.  C.)  78  Mo.  App.  644. 
In  this  action  there  Is  testimony  far  more 
persuasive  than  In  some  of  the  cases  cited, 
tending  to  show  that  plaintifTs  animals  were 
frlRlitened  by  a  train  in  the  first  Inclosure 
they  entered,  and  ran  along  the  railway 
track  and  over  all  obstacles  to  the  point 
where  they  were  killed.  Under  the  decisions 
cited  and  the  testimony  before  us.  It  cannot 
properly  be  held  as  a  conclusion  of  law  that 
there  was  no  testimony  to  connect  directly 
the  killing  of  the  animals  with  the  negligence 
in  leaving  the  first  cattle  guard  and  adjacent 
wing  fence  In  an  obviously  defective  condi- 
tion. 

3.  There  was  evidence  for  plaintiff  that 
the  condition  of  the  fences,  etc.,  as  described, 
bad  existed  for  several  months  before  the 


killing  of  the  mules.  That  was  sufficient 
lapse  of  time  to  warrant  the  Inference  of  no- 
tice on  the  part  of  defendant  of  that  condi- 
tion without  other  proof  thereof,  and  of  neg- 
ligence In  falling  to  pat  those  safety  bar- 
riers Into  proper  condition. 

4.  At  defendant's  request  the  trial  court, 
by  Instructions  we  have  quoted,  announced 
the  law  of  the  case  to  be  in  accord  with  the 
rulings  of  our  learned  brethren  of  the  Kan- 
sas City  court  of  appeals,  which  declare  that 
If  a  cattle  guard  Is  ordinarily,  usually,  or 
generally  sufficient  to  prevent  cattle  or  other 
animals  from  getting  on  the  track  It  is  "suf- 
ficient" vrithin  the  meanlng^  of  section  1105, 
Rev.  St.  1899.  Cole  v.  Railroad  Co.  (K.  O.) 
47  Mo.  App.  624;  Jones  v.  Railway  Co.  (K. 
O.)  59  Mo.  App.  137.  As  the  trial  court  gave 
defendant  the  benefit  of  the  construction  of 
the  law  claimed  by  it  In  this  particular,  no 
ground  of  complaint  on  Its  part  exists  on  that 
account  Parties  are  bound  on  appeal  by  the 
positions  they  voluntarily  assume  in  the  trial 
court. 

Nor  are  we  bound  to  Investigate  the  claim 
made  by  respondent  that  said  Instructions 
were  more  favorable  to  defendant  than  was 
warranted.  Plaintiff  did  not  appeal,  and  If 
his  contention  Is  good  It  is  merely  a  moot 
one  now.  We  consider  that  the  evidence  Jus- 
tified the  learned  trial  Judge  In  submitting 
the  case  to  the  Jury,  and  that  there  is  no  er- 
ror In  the  record  of  which  defendant  may 
rightly  complain. 

The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  GOODB,  J.,  conctir. 


ARNOLD  et  al.  v.  CASON  et  al. 

(Court  of  Appeals  at  St.  Louis,  Mo.    June  10, 
1902.) 

CONTRAOT  OP  SALH  —  ACCBPTANCB  —  WITH- 
DRAWAL OF  OFFER  —  AOREEMBNT  AS  TO 
PRICE— BURDEN  OF  PROOF  —  AJPPHAIi  —  KVI- 
DENCE. 

1.  A  material  man  quoted  to  a  prospective 
contractor  a  certain  price  upon  a  list  of  build- 
ing materials,  and  the  contractor  later  gave  an 
order  to  tlie  material  man  for  a  list  of  lumber 
varying  iu  description  from  the  items  speci- 
ried  in  the  first  estimate,  without  otherwise  ac- 
ccptiug  its  terms.  Held,  that  the  giving  of  the 
order  did  not  constitute  an  acceptance  of  the 
fimt  proposal  of  the  material  man. 

2.  The  acceptance  of  an  offer  for  a  contract 
must  be  absolute  and  In  exact  accordance  with 
the  terms  of  the  offer,  in  order  to  bind  the  pro- 
poser. 

3.  An  offer  to  sell  articles  at  a  glvea  price 
may  be  withdrawn  by  so  notifying  the  other 
party  before  the  latter  has  accepted  the  offer. 

4.  A  party  to  negotiations  for  a  contract 
may  signify  his  consent  to  a  proposal  by  his 
conduct,  but  he  cannot  bold  the  other  party 
until  he  defines  his  position  in  some  distinct 
wo^,  so  as  to  create  an  obligation  on  his  part. 

6.  An  order  to  furnish  materials  for  a  build- 
ing, in  the  aljsence  of  any  agreement  as  t» 
price,  implies  a  promise  to  pay  therefor  the 
reasonable  niarl^et  value  of  the  articles  sup- 
plied in  accordance  with  the  order. 
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&  la  a  mechanic's  Hen  anit,  defendanta  ad- 
mitted receivinK  the  itema  of  material  in  plain- 
tiffs' account,  and  the  reasonable  value  there- 
«f,  bvt  claimed  tbst  a  special  contract  at  a 
siren  price  had  been  made  for  part  of  the  ma- 
terials. Held,  that  the  burden  of  proof  was  ou 
defendants   to   establish   the   special    contract. 

7.  On  appeal  the  party  in  whose  favor  a  Ter- 
cet has  been  rendered  Is  entitled  to  the  bene- 
fit «f  erery  reasonable  Inference  of  tact  which 
the  evidence  warrants  to  support  the  Terdict. 

8.  Where  plaintiffs^  cause  of  action  on  an 
account  ia  admitted,  except  as  to  a  part  there- 
of claimed  to  be  corered  by  a  special  contract, 
and  there  ia  a  total  failure  of  proof  to  estab- 
Bah  the  special  contract,  a  finding  that  there 
was  such  a  contract  will  be  set  aside  as  un- 
snpported  by  the  OTidenee. 

D.  On  the  trial  of  an  action  od  an  account 
a  party  was  allowed  to  testify  that  he  "re- 
Ued"  apon  an  estimate  of  the  other  party  as 
a  prtq^osal  for  a  contract  A«M,  that  said  wi" 
dMice  was  inadmissible. 

(Syllabus  by  the  Judge.) 

Appeal  from  drcnlt  court  Lewis  county; 
■dwtn  R.  McKee,  Judge. 

Action  'by  James  D.  Arnold  and  another 
against  Edward  N.  Cason  and  another.-  Ftom 
a  Jndsment  for  plalntifTs  for  an  alleged  In- 
■nffident  amount,  they  appeaL    Reversed. 

J.  B.  Tbompson  and  Blair  &  Marchand,  for 
appellant&  Jolin  O.  Anderson  and  O.  O.  Olay, 
for  respondents. 

BABCULY,  J.  This  appeal  ia  from  a  Judg- 
ment in  favor  of  plaintiffs  for  $70.83.  Plain- 
tiffs appeal,  claiming  that  the  judgment 
should  have  been  for  about  $100  more. 

Pialntlfrs  are  a  firm  of  lumbar  dealers,  as 
Arnold  &  Gol,  composed  of  Messrs.  James 
D.  Arnold  and  William  L.  Arnold,  Jr.  De- 
fendants are  Mr.  Edward  N.  Cason  and  tba 
Lewis  County  S^cbange  Bank.  The  action 
la  to  enforce  payment  of  a  claim  for  lumber 
which  platntlfls  furnished  to  defendant  Mr. 
Cason.  and  which  was  used  in  the  construc- 
tion of  a  building  owned  by  his  codefendant, 
the  bank.  The  demand  of  plaintiffs  is  pre- 
sented under  the  mechanic's  lien  law,  and 
contemplates  a  Judgment  against  the  defend- 
ant Mr.  Oason  tor  the  amount  of  bis  debt, 
and  for  a  lien  against  the  real  estate  at  the 
defendant  bank,  upon  which  the  Improvement 
was  made.  Rev.  St  1890,  |  4216.  The  case 
was  tried  with  the  aid  of  a  Jury. 

The  petition  is  in  the  ordinary  form  of  a 
dalm  for  a  mechanic's  lien.  It  sets  out  the 
itenui  of  material  for  which  plaintiffs  ask 
Jndgment.  and  a  number  of  credits  about 
which  there  la  no  dispute.  The  account 
charges  14  Items  of  materials  furnished  on 
September  9,  1886,  which  form  the  focus  of 
this  litigation.  The  account  also  charges 
about  30  other  similar  items  of  varioua  dates 
between  September  21,  1888^  and  January  7, 
1898,  which  need  not  be  mentioned  in  detail. 
The  actual  GontroTersy  lies  within  a  narrow 
compass.  It  arises  in  relation  to  the  items 
recited  la  plaintiffs'  petition  as  of  date  Sep- 
tember 9,  1888.  The  particulars  of  these 
ttems  have  an  Important  bearing  en  the  r»- 


suit  of  this  appeal.  We  insert  tiiefii  here  as 
they  appear  in  the  petition: 
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..  -     -     o_ixl4-»  ft  T.  P «  3» 

"  ••     "     >t-2xl4-18  ft       " 16  74 

M  MM      4J_2j  j_ig  tf_        M    14  4Q 

M  MM     4o_2x  j_2»  ft.       "    ........    U  OO 

M  MM     go_2xlO-W»  ft       " 40  00 

M       MM    ^Q_2x  6-u  ft.  w.  r B  7« 

M  MM  5(^2i  4—12  ft  "  4  80 

M  MM  i75_2i  4_io  ft  "  14  01 

"  "      "  30-21  4-16  ft  "  S  84 

M  MM  160-2X  4-  8  ft.  "  8  80 

M  MM  25_2x6-8tt  •' 140 

•■       ••    "    4600  a.  8t  o.  T.  r.  aooitag  *r  to 

*■         ••     •■     1300  ft  fence  SsMlnc  N*.  1   M  M 

The  answer  of  defendants  adndts  the  In- 
corporation of  the  bank,  and  that  plaintiffs 
famished  defendant  Cason  the  lumber  and 
materials  as  set  out  la  th«  petttlon,  but  it  de- 
nies the  indebtedness  ctuargsd  111  so  flir  as 
Goocems  the  foregoing  Rema  omy.  That 
part  of  tho  answer  which  rNateii  to  the  gist 
of  the  controTMsy  admits  that  the  prices  re- 
cited is  plaintiffs'  petition  fitr  the  Items 
which  we  hare  copied  above  are  correctiy 
stated  at  $308;  bat  the  answer  then  avers 
that  plaintiffs  contracted  and  agreed  to  fur- 
nish defendant  Cason  "on  or  about  the 

day  of  September,  A.  D.  189S,'*  the  said  lum- 
ber and  materials  mentioned  and  set  oat  in 
the  items  of  the  petition  quoted  above,  for 
the  price  and  sum  of  $206.  Defendants  far- 
ther allege  that  Mr.  Oason  gave  the  order  to 
plaintiffs  for  said  items  of  lumber  and  mate- 
rials, relying  upon  said  agreement  of  plain- 
tiffs to  furnish  the  same  at  the  price  of  $206. 
Defendants  aver  a  tender  of  the  amount  due 
when  plaintiffs'  bill  was  t«i>d6iied,  with  In- 
terest and  costs,  npon  tlie  basis  of  the  ac- 
count which  they  set  up.  For  reply,  plaintiffs 
denied  the  new  matter  in.  the  answer.  The 
plolntlffB  gave  evidence  tending,  to  prore  the 
account  as  set  forth  in  their  petition,  and 
that  the  prices  charged  went  the  reasonable 
market  value  of  the  various  Itenu  of  mate- 
rials supplied,  as  described  ia  the  petition,  at 
the  dates  when  the  dellvetiee  occurred.  Ths 
defendants  then  took  xt»  theh:  defense,  the 
essence  of  which  is  that  a  speeial  agreement 
was  made  by  plaintiffs  to  funteh  to  Mr.  Oa>> 
son  the  group  of  itema  already  redted,  as  of 
September  0,  1888,  for  the  asm  at  $206.  Mr. 
Cason  testified  that  the  defeadunt  bank  hod 
issued  proposals  for  bids  for  the  construction 
of  a  bank  building  at  Lewlstown,  Mo.  Hs 
desired  to  make  a  bid  for  the  construction 
of  the  building.  One  of  the  pUOntlffs  (Mr. 
William  L.  Arnold)  was  a  member  of  the 
committee,  representing  the  bank,  having 
in  charge  the  receiving  of  bids  for  that  pur. 
pose,  besides  being  a  member  of  the  plalntUt 
firm.  The  bids  were  to  be  considered  Sep- 
tember 1,  1888.  Before  making  his  bid  to  the 
bank,  defendant  Cason  requested  of  the  same 
Mr.  Arnold  an  estimate  of  price  on  certain 
lumber  which  Mr.  Oason  aeacribed  in  a  writ- 
ten memorandum  which  he  then  produced, 
and  which  was  read  in  evidence  as  "Exhibit 
V,"  as  follows  (including  hi  the  right-hand 
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column,  however,  fljrurai  made  by  Mr.  Aiv 
nold  at  that  time  in  responBe  to  Mr.  Oasou'a 
reqnest  for  an  estimate  of  price): 

Eitlmata  br  Arnold  li  Oo. 

84— 2xl*-lJ  No.  1  B  g  h aOM 

62—2x14—20    "  T.  P 2893 

2*— 2x14— 18    ••  ••   1008 

80-^2x8—18   "  "   aWT 

80—2x10—20   ••  "   2667 

40— 2x  6—12    ••  W.  P 480 

BO— 2x  4—12   •*  "   400 

175—2x4—10    "  "   U«7 

30— 2x  4—16    "  "   320 

150-2x4—8    "  "    8.00..    148.21 

4600  ft.  St  Onia  T.  P.  flg 

1300  It  No.  2  fane*  flg 1208.00 

After  Mr.  Arnold  had  written  the  figures 
hi  the  right-hand  column,  and  the  eatimatfl 
of  price  at  the  bottom  ($208),  Mr.  Cason  took 
the  paper  and  retained  It  The  letting  was 
not  made  on  that  day,  but  about  four  or  five 
days  thereafter  the  contract  for  the  con- 
struction of  the  building  was  awarded  to 
Mr.  Cason.  Without  any  other  notice  or  ex- 
pression of  purpose  on  his  part,  Mr.  Cason 
on  September  9,  1898,  sent  to  plaintiffs  an  or- 
der for  Inmber  as  follows: 

Canton,  IIo.,  September  tth,  1898. 
Mr.   J.  D.  Arnold  tt  Co.,   Lewlstown,   Uo.— Dear 
Siri:    The  Uat  of  lumber  la  aa  foUowa: 

84—2x13—18  No.  1  Wblta  Pine 

62-2x14—20   "        TaUow    Pine 

24—2x14—18   "  "  "    

40— 2x  8—18    "  ~  ..    

40-21  8-20    ••  "  ••    

80—2x10-30   "  "  ••    

40-2X  8-13  "        •White  Pine  edged 

60-2X  4— 13   ••  "         "         "      

176—3x4-10" 

80— 2x  4—18   ••  M         «         «      

160-3X  4—  8    "  "         ••         "      

25— 2x  6—  8   "  "         "         "      

4600  ft.  St  Grain  T.  P.  flooring 

3800  ft.  No.  3  fence  flooring 

Toura,  trulr,  Ed.  N.  C^on. 

Plaintiffs  furnished  the  lumber  Immedi- 
ately In  accordance  with  this  order,  which.  It 
will  be  noticed,  Is  Identical  with  the  14  Items 
of  plaintiffs'  account,  but  varies  from  the 
estimate,  Exhibit  F.  The  claim  of  defend- 
ants is  that  the  estimate  contained  in  the 
memorandum  called  "Elxhlblt  F"  was  ac- 
cepted by  Cason's  order  last  above  quoted. 
lilr.  Cason's  testimony  Is  that,  when  Ex- 
hibit F  was  handed  to  him,  Mr.  Arnold  said 
that  he  would  furnish  that  bill  of  items 
at  the  figures  named.  Mr.  Cason  testified 
further  that,  after  bis  bid  for  the  construc- 
tion of  the  bank  building  was  accepted,  he 
made  the  order  for  the  lumber  mentioned 
in  Exhibit  F,  by  letter,  Septemb»  9,  1898,— 
the  date  of  the  first  items  in  the  account 
of  plaintiffs.  The  testimony  given  by  Mr. 
William  L.  Arnold  regarding  the  delivery 
of  this  estimate  is,  in  ^ect,  that,  when  be 
made  the  figures  and  drilvered  the  paper 
to  Mr.  Cason,  he  told  him  that  it  was  "about 
what  the  lumber  will  cost."  If  he  bad  "made 
no  mistake."  This  was  corroborated  by  an- 
other witness  who  was  present 

Among  other  items  of  evidence  submitted 
by  defendants  were  two  letters  of  plaintiff 
Wllllnm  L.  Arnold  to  Mr.  Cason,  the  first 
of  which  was  dated  November  26,  1898, 
and  the  other  December  8,  1898.  In  those 
letters  appear  the  following  passages  ma- 


terial to  this  controversy:  "As  to  the  bill, 
the  first  time  you  were  out  you  asked  me 
to  estimate  on  the  lumber  before  you  sub- 
mitted a  bid.  I  estimated  the  bill  hur- 
riedly, and  the  paper  I  copied  on  and  fig- 
ured on  was  $308,  instead  of  $208.  I  told 
you  that  was  about  what  the  bill  would 
cost,  and  never  heard  from  you  any  more 
until  Frank  came  back  from  Qulncy  and 
said  you  intended  to  hold  me  to  the  prices 
I  had  given  you,  but  did  not  state  the  prices; 
and  when  you  sent  the  bill  up  you  did  not 
state  any  price,  so  I  supposed  you  expected 
to  pay  for  the  bill  what  I  had  estimated  it 
and  the  papw  I  figured  it  on  shows  It  $308. 
*  *  *  As  you  did  not  accept  the  off»  I 
made  you,  I  will  withdraw  It  and  ask  for 
settlement  of  the  entire  bill."  These  let- 
ters were  written  and  received  after  the 
delivery  of  the  materials  to  defendant  Cas- 
on. When  the  time  came  for  settling  the 
accounts,  in  the  lattw  part  of  January  or 
early  days  of  February,  1899,  it  developed 
that  defendant  Mr.  Cason  claimed  that  the 
first  14  items  (those  of  date  September  9, 
1898)  of  the  account  rendered  by  plaintiffs, 
except  the  Item  of  "25-2x6-8  ft  W.  P. 
....  $2.40,"  which  he  admitted  was  an 
"extra,"  were  covered  by  a  special  contract 
between  himself  and  plaintiffs,  based  upon 
the  memorandum  called  "Exhibit  F."  The 
trial  turned  on  the  validity  of  that  conten- 
tlOD.  Plaintiffs'  reply  thereto  was  that  no 
such  contract  had  been  made,  and  that  fur- 
thermore the  calculation  of  price  contain- 
ed In  Exhibit  F  was  the  result  of  a  mistake. 
One  further  feature  of  the  case  should 
be  mentioned,  although  it  can  scarcely  be 
regarded  as  of  much  significance  on  this  ap- 
peal: The  members  of  the  committee  rep- 
resenting the  bank  met  Mr.  Cason  shortly 
after  September  1,  1898,  at  Quhicy,  IlL 
While  there  it  seems  that  Mr.  Cason  had  an 
Interview  with  Mr.  Frank  Arnold,  brother 
of  Mr.  William  L.  Arnold.  The  former  was 
there  to  r^resent  his  brother  on  the  commit- 
tee for  the  bank  In  reference  to  the  letting 
of  the  bids  for  the  construction  of  the  pro- 
posed building.  Mr.  Frank  Arnold  was  not 
a  member  of  the  plaintiff  firm.  At  the  In- 
terview between  the  parties  aforesaid,  de- 
fendant Cason  claims  that  be  asked  Mr. 
Frank  Arnold  If  bis  brother  William  would 
stand  by  the  figures  which  had  been  given 
to  him,  to  which  the  former  replied,  sub- 
stantially, that  he  knew  nothing  about  the 
prices  which  had  been  made^  but  that  bis 
brother  would  stick  to  any  prices  be  had 
given.  In  the  progress  of  the  trial,  during 
the  examination  of  Mr.  Oason,  one  of  de- 
fendants, after  he  had  stated  that  the  bill 
of  items  (Exhibit  F)  had  been  handed  to 
him  by  Mr.  William  Arnold,  and  that  be 
put  It  In  his  pocket  the  court  against  the 
objection  and  exception  of  plaintiffs,  per- 
mitted the  witness  to  state  that  he  relied 
upon  that  paper  as  plaintiffs'  estimate  to 
furnish  the  materials  mfflitloned  in  the  bilL 
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This  testimony  was  objected  to  by  plalntlffB 
aa  bdng  Incompetent,  and  aa  constituting  no 
part  of  the  contract. 

The  court  gave  two  Instmctlona,— the  first 
at  the  Instance  of  the  plaintiffs  and  the  sec- 
ond of  its  own  motion,— as  follows:  "(1) 
If  the  Jury  shall  believe  from  the  greator 
weight  of  the  evidence  in  the  cause  that 
WlUlam  li.  Arnold,  one  of  plaintiffs,  fur- 
nished bill  or  estimate  of  lumber  to  defend- 
ant Caaon,  mentioned  In  the  evidence,  and 
priced  or  valued  same  $208,  believing  that 
he  had  priced  or  valued  said  lumber  at  its 
market  value,  and  shall  further  believe  from 
the  evidence  that  the  market  value  thereof 
at  the  time  was  $308,  and  shall  further  be- 
lieve that  said  Cason  knew,  or  had  informa- 
tion cofflcient  to  cause  an  ordinarily  prudent 
man  to  believe,  a  mistake  in  the  price  of 
•aid  lumber  had  been  made  by  said  William 
L.  Arnold,  then  and  in  that  case  the  Jury 
shall  find  for  plalntltts,  and  allow  them 
againtit  defendant  Cason  the  full  market 
valae  of  the  lumber  furnished  by  plaintiffs 
to  said  Cason,  less  credit  for  payments 
thereon  and  returned  lumber,  to  wit:  De- 
cember 16,  1888,  $176.30;  lumW  returned, 
$22.57,— with  interest  on  the  balance  after 
allowing  said  credits  at  the  rate  of  six  per 
cent,  per  annum  from  January  31,  1898,  to 
present  time.  (2)  If  you  find  defendant  was 
not  Indebted  to  plaintiffs  to  exceed  $65.88 
on  the  31st  day  of  January,  1899,  you  will 
not  compute  or  allow  interest  subsequent  to 
that  date."  The  court  furthermore  refused 
another  Instruction  asked  by  plaintiffs,  as  fol- 
lows: "Although  the  Jury  shall  believe  from 
the  evidence  in  the  cause  that  Frank  Arnold 
stated  to  defendant  Cason  in  the  presence 
of  Tbomas  Graves,  at  the  foot  of  Hamp- 
shire street.  In  Qulncy,  lH,  that  Willie 
(meaning  one  of  plaintiffs  herein)  would 
stand  by  his  figures  he  gave  to  defendant 
Cason,  yet  the  court  instructs  the  Jury  said 
statement  would  not  bind  the  plaintiffs,  and 
the  Jury  wUl  disregard  same  In  making  up 
their  verdict  in  this  case."  The  Jury  re- 
turned a  verdict  for  defendants,  which,  by 
consent,  in  view  of  the  tender  of  defendants, 
which  had  been  made  good  by  deposit  In 
court,  was  corrected  so  as  to  express  a  find- 
ing in  plaintiffs'  favor  for  the  amount  ad- 
mitted by  defendants  to  be  due  ($70.83)  and 
costs.  Judgment  was  rendered  accordingly, 
after  which  plaintiffs  promptly  moved  for  a 
new  trial,  assigning  among  other  grounds 
that  the  verdict  was  not  warranted  "or  sup- 
ported either  by  the  law  or  the  evidence,"  as 
wdl  as  the  admission  of  Incompetent  and 
fllegal  evidence  offered  by  the  defendant 
Caaon,  and  the  refusal  of  plaintiffs'  instruc- 
tion. Uiwn  the  denial  of  the  motion  for  a 
B«rw  trial,  the  plaintiffs  appealed  in  the  reg- 
■iar  way. 

1.  The  most  Important  assignment  of  er- 
m  rests  on  the  ccntentton  that  there  was  a 
failure  of  proof  to  establish  the  contract  al- 
leged  In  the  answer.     It  is  argued   that 


Messrs.  Cason  and  Arnold  did  not  agree  upon 
the  terms  which  defendants  rely  u^n  in 
their  answer  as  a  special  contract  to  cover 
the  items  of  September  9,  1898,  in  the  ac- 
count of  plaintiffs.  The  evidence  of  Mr.  C!a- 
son  on  that  point  has  been  given  with  some 
particularity.  It  need  not  be  repeated. 
These  facts  are  conceded  by  his  evidence: 
Prior  to  Cason's  bid  for  the  construction  of 
the  building,  Mr.  William  L.  Arnold  furnish- 
ed Iiim  an  estimate  of  price  upon  the  12  items 
of  building  material  shown  by  Exhibit  F. 
Mr.  Cason  does  not  claim  that  he  agreed  to 
buy  the  material  at  that  time.  He  claims 
to  have  accepted  the  offer  or  proposal  by  his 
order  of  September  9,  1898,  already  quoted. 
That  order  was  undoubtedly  a  request  to 
plaintiffs  to  furnish  the  lumber  mentioned  in 
It.  Did  it  amount  to  an  acceptance  of  Mr. 
Arnold's  proposal  contained  in  Exhibit  F? 
The  order  makes  no  allusion  to  the  estimate. 
It  omits  one  item  therein  (the  fourth),  viz.: 

8(>-»x8-U  No.  L  T.  P MCI 

Instead  of  that  Item  the  order  substitutes 
two  items,  viz.: 
«— 2x8— 18  No.  1  ToIIow  Pino 

The  order,  furthermore,  contains  one  other 
item  not  mentioned  in  the  original  estimate, 
viz.: 
K— 2x«-<  No.  1  WUU  Pine  odsed 

The  last-cited  Item  is  mingled  with  other 
items  of  the  (»1ginal  estimate. 

Plaintiffs  furnished  all  the  lumber  men- 
tioned \a  the  order,  and  charged  defendant 
Mr.  Cason  the  market  rates  therefor.  The 
answer  openly  admits  that  the  rates  charged 
are  correct  as  stated,  amounting  to  $308,  ex- 
cluding the  item  of  2S  pieces,  which  defend- 
ants conceded  to  be  an  "extra,"  outside  the 
original  estimate  contained  In  Exhibit  F. 
Mr.  (Jason  does  not  claim  to  have  indicated 
to  Mr.  Arnold  his  acceptance  of  the  latter's 
original  proposal,  otherwise  than  by  the  or- 
der which  he  gave. 

The  question,  then,  is  whether  the  facts 
tend  to  prove  an  acceptance,  in  contempla- 
tion of  law.  The  supreme  court  of  our  state 
has  expressed  its  view  recently  on  the  sub- 
ject of  acceptance  of  proposals  like  this  as 
follows:  "We  regard  the  rule  as  well  set- 
tled that  the  acceptance  to  close  a  contract 
on  an  offer  must  be  absolnte,  unambigruous, 
and  in  exact  accordance  with  the  offer.  It 
must  not  vary  from  the  offer  either  by  way 
of  omission,  addition,  or  alteration.  If  it 
does,  neither  party  is  bound."  Scott  v.  Da- 
vis, 141  Mo.  225,  42  S.  W.  714.  The  princi- 
ple of  this  ruling  is  abundantly  supported  by 
authority,  and  particularly  by  Northam  v. 
Gordon,  46  CaL  B82,  and  Sawyer  v.  Brossart, 
67  Iowa,  678,  25  N.  W.  876,  56  Am.  Kep.  371, 
both  of  which  cases  Illustrate  the  rigidity 
with  which  courts  enforce  the  doctrine.  It 
is  reaHy  part  of  the  elementary  law  of  con- 
tract. Pol.  Cent  (4th  Bd.)  p.  •3a  If  Mr. 
Cason  intended  his  ord»  vt  September  9, 
1898,  to  be  an  accqiitanee  ofJhe  estimate  of 
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Mr.  Arnold  contained  in  Bxbiblt  F,  be  was 
unfortunate  in  his  mode  of  expressing  tbat 
Intent.  The  fourth  and  fifth  items  of  bis  or- 
der are  not  mere  buImUtIsIous  of  the  fonrtb 
Item  of  the  estimate.  The  latter  item  called 
for  80  pieces  of  Inmber  16  feet  in  length, 
-whereas  the  fifth  item  of  Mr.  Cason's  account 
required  40  pieces  to  be  of  20  feet  in  length, 
and  tbe  fourth  item  thereof  called  for  only 
40  pieces  of  18  feet  in  length.  By  no  mode 
of  computation  do  tbe  fourth  and  fifth  items 
of  Mr.  Gason'B  order  harmonize  vr\th  the 
fourth  item  of  Mr.  Arnold's  estimate.  We 
assume  that  the  right-hand  column  of  figures 
in  tbe  estimate  (Exhibit  F)  indicates  the 
nnmbw  of  feet,  board  measure,  in  tbe  mate- 
rials itemized.  Opposite  tbe  fourth  item  of 
tbe  estimate  are  tbe  figures  2067,  meaning 
2,067  feet  (clearly  an  error).  But  those  er- 
roneous figures  exceed  the  sum  total  of  the 
fourth  and  fifth  items  of  Mr.  Cason's  order, 
wliich,  in  the  aggregate,  amount  to  2,027 
feet,  as  we  figure  them.  By  no  construction 
which  occurs  to  us  can  Mr.  Cason's  order  of 
September  9,  1898,  be  viewed  as  identical 
with  the  estimate  contained  in  Exhibit  F; 
laying  out  of  view,  of  course,  tbe  item  of  25 
pieces  in  Mr.  Cason's  order,  admitted  to  be 
extra.  In  this  state  of  tbe  case,  we  think 
tbe  attempt  to  connect  Mr.  Cason's  order 
with  the  estimate  as  an  acceptance  thereof 
must  full  OB  the  evidence  wlileh  is  now  l)e- 
fore  the  court.  Mr.  'Cason's  ofder,  boweTer, 
iinpNcd  a  promise  upon  bis  part  -to  pay  the 
reastnable  market  prlees  for  tiie  articles  oiv 
dered,  rmless  'tbeie  was  some  special  agree- 
ment (such  OB  he  elaime  In  this  case)  in 
force  to  ostablieb  a  dHepent  seale  of  prices. 
There  is  no  proot  tbat,  eren  after  the  order 
of  September  9tfa,  Mr.  'Oacon  took  any  steps 
to  Indicate  that  be  had  given  it  in  pursuanee 
of  tbe  estimate  by  Mr.  AmoM.  On  the  oth- 
er side  M  appears  from  evidence  Intrsdaced 
by  defendants  tlMrt  Mr.  Arnold  declared  by 
letter  of  December  3,  1898,  that  he  withdrew 
his  original  etTer;  bttvlnj'  explained  tbe  error 
of  his  first  figures  In  an  earlier  letter  of  No- 
vember 26,  1898,  already  esentloned  (b  the 
statement  of  facts.  That  withdrawal,  donbt- 
lees,  wonld  Ite  Inoperative  if  tbe  offer  had 
been  already  accepted;  but,  if  tbe  offer  bad 
not  then  been  accepted,  the  withdrawal  was 
snrelj  efflcient  It  is  undoubted  law  that  a 
party  to  negotiatlens  for  a  contract  may  sig- 
nify bis  consent  to  «  proposal  by  conduct, 
as  well  as  by  a  more  definite  form  of  expres- 
sion of  assent.  Tet  one  who  claims  the  bene- 
fit of  a  bargain  must  himself  in  some  distinct 
manner  define  his  position  with  snfflcient 
clearness  to  create  an  obligation  on  his  part 
toward  the  other  party,  where  the  proposal 
to  sell  Is  of  the  sort  shown  in  the  case  at 
bar.  The  principles  of  the  English  law  of 
contract  require  tbat  the  minds  of  the  par- 
ties meet  in  some  definite  way,  so  that  both 
may  be  bound,  before  either  may  claim  the 
benefit  of  a  contractual  relation  between 
them  in  eases  where  the  proposal  is  like  the 


one  here.  Where  plaintiff  sues  for  the  rea- 
sonable value  of  articles  sold  and  delivered, 
and  defendant,  admitting  the  sale,  answers 
that  a  special  agreement  for  tbe  price  ex- 
ists, tbe  burden  of  proof  is  on  defendant  to 
establish  tbat  agreement.  In  tbe  case  at 
bar,  as  now  presented,  we  are  bound,  for 
the  purposes  of  review,  to  accept  as  true  .the 
full  force  of  all  the  testimony  favorable  to 
defendants  in  regard  to  the  alleged  special 
agreement,  and  to  discard  tlie  claim  of  mis- 
take in  the  estimate  made  by  plaintiffs.  Giv- 
ing defendants  the  benefit  of  every  reasona- 
ble inference  of  fact,  as  we  should  do,  we 
consider  that  the  testimony  docs  not  tend  to 
show  an  absolute  and  complete  acceptance 
by  Mr.  Cason  of  the  terms  proposed  In  the 
estimate  called  "Exhibit  F."  His  order  In- 
troduced a  variation  from  the  description  of 
the  lumber  which  plaintiffs  had  proposed  to 
supply.  It  was  not  drawn  In  a  form  to  ex- 
press or  to  imply  an  acceptance  of  the  pro- 
posal of  the  plaintiffs,  and  he  does  not  claim 
tbat  an  acceptance  was  otherwise  communi- 
cated to  plaintiffs.  We  have  not  overlooked 
the  piece  ot,  testimony  whereby  it  appears 
that  Mr.  Oason,  after  learning  that  the  con- 
tract to  erect  the  bank  building  had  been 
awarded  to  him,  told  Mr.  James  D.  Arnold 
that  he  was  going  to  buy  tbe  hmber  of  Wil- 
liam, to  which  James  answered,  *<A11  rigitt." 
That  expression  of  Mr.  CascMi's  purpose  was 
not  intended  by  him  as  an  acesptnnee  of  the 
terms  of  the  estimate  of  Mr.  Wtllla-ia  L.  Ar- 
nold. It  was  a  statement  of  what  be  was 
going  to  do.  It  was  not  a  present  aeceptance 
of  the  offMT.  Mr.  James  D.  Arnold,  although 
interested  as  a  partner  in  the  firm  of  plain- 
tlUs,  took  no  active  i>art  in  dh^etlng  its  af- 
fairs. He  teft  the  business  management  te 
his  brother  William,  as  Afr.  Oason  knew. 
Neither  party  to  that  conversation  considered 
Mr.  Cason's  remark  to  mean  an  acceptance 
of  WUliam's  estimate  in  Eishibtt  T.  It  was 
plainly  not  so  intended.  The  first  clear  move 
la  the  direction  of  an  aeeei>tance  was  in  Mr. 
Oasnn's  order  of  September  9,  1898.  That 
move,  however,  was  not  of  such  a  ebaracter 
as  to  amount  to  an  aeceptance,  because  the 
order  varied  from  the  proposal  In  the  partlc- 
nlars  already  shown.  The  finding  for  de- 
fendants is  without  evidence  to  support  it, 
and  tbe  assignment  of  error  to  that  effect  in 
the  motkm  for  new  trial  was  valid,  and 
should  have  been  sustained. 

2.  Another  assignment  of  error  is  founded 
on  the  ruling  of  the  court  permitting  defend- 
ant Oason,  as  a  witness,  to  state  that  he  relied 
upon  Exhibit  F  as  an  estimate  of  the  price  at 
which  tbe  materials  mentioned  in  tbat  paper 
would  be  furnished  to  him.  We  think  the 
learned  trial  Judge  erred  in  permitting  that 
evidence  to  be  given.  What  was  Mr.  Cason's 
reliance  in  his  own  thought,  unless  exiiress- 
ed  to  Mr.  Arnold,  was  not  a  competent  fact  to 
be  considered  In  determining  whether  or  not 
a  contract  was  concluded  between  the  par- 
ties   It  Is  "a  well-established,  principle  ha 
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EngUali  law  tliat  mcb  obUgatioDs  are  not  to 
be  created  by  or  founded  upoa  ondigcloaed 
intentiooB."  Keighley  t.  Durant  [IBOl]  App. 
Cas.  247.  The  same  Idea  had  been  already 
put  Into  equally  forcible  form  In  an  opinion 
«f  this  court  in  Machine  Ca  t.  CcisweU,  58 
Mo.  App.  471.  Mr.  Cason's  "nsltanee,"  as 
it  was  termed  in  this  liern  of  erideace,  conld 
only  be  8ignMr«ni'  at  impljring  an  intent  on 
his  port  to  accept  the  terius  of,  the  estimate 
if  he  secured  the  eootraet  to  build.  As  the 
Judgment  raoRt  be  reversed  on  the  ground 
first  discussed  la  this  Qplnloa,  we  need  not 
make  any  extended  cowmwtt  on  the  admis- 
sion of  this  evidenee.  We  mentioii  it  merely 
as  a  suggestion  which  may  he  useful  in 
event  the  cause  should  again  come  to  trial. 

3.  The  other  claims  of  error  may  be  aroid- 
ed  <m  a  letrial. 

On  tlie  record  now  before  us,  the  Judg- 
ment should  be  reversed,  and  the  cauae  re- 
manded for  a  new  trial. 

BLuIlND.  p.  J.,  and  GOODS,  J.,  concur. 


Ii>WKEar  T.  DANFORXH. 
<Go«it  «f  .Avpeala  at  St.  Loais,  Mo.    Sm*  10, 

&S02;) 

OOMTRaer— .TaiilOITT—AOTKMf    OM  MOTK-'SB- 
FSMSBS^BeUSAfiS-^OMSIIUWATION. 

1.  A  coutxact  jeoDwUte  in  its«U  ia  bindiiu 
when  nothing  Is  left  (ipen  to  negotiation^  ai- 
tlraugh  it  'nay  ceatemplate  -a  fature  instrument 
«C  uoBS  tornal  charaatiaz.  Orseu  v.  Cidd,  IS 
&  W.  31Z,  .103  Mo.  ZO,  foUom^ 

2.  In  «  suit  on  a  nonsegQtuible  note,  deteod- 
ant  aet  up  a  rt^vase  by  the  orij^mal  payee,  be- 
fore ttatioe  -of  assigatn^ot  of  llie  uste  to  -plaia- 
tiff.  Mild,  .that  the  celcass  fvonid  Jbe  a  t«rh» 
the  B«te,  »»  the  tacts  stated  in  ;tl»«  opinwMi. 

3.  A  proDiissory  jiote,  whether  neeotJable  or 
BM,  iaiports  a  eoaakleratian.  Rev.  «t.  1609,  | 
fl&4. 

4.  A  laUxkt  tsvwUaatiion  it  aaAcMut  <to  mv' 
port  a  releaae.  ,8e9crices  reixdered  tocin  a  good 
consideration  tor  a  release,  as  well  as  of  a 
aote. 

Gl  Serriocs  perfsimed  nritboat  a  srerions 
agreement  or  mjitual  nqdeastiitudiog  taat  tb«y 
are  to  be  gratuitous  constitute  a  valid  claim 
for  their  reaaoDft^Ie  va4ue. 

C.  A  leleaee,  icaraplete  in  the  eapieflBion  at 
int«at  to  disctiarge  an  outstandii^  note,  ie  not 
rendered  executory  by  a  further  promise  to  Sttr< 
render  the  note. 

7.  A  note,  not  expressed  to  be  for  value  re- 
esivad.  js  u»t  nagotiaUe,  ondar  the  Misaaurl 
sutnte  (Bev.  8X.  1898,  f  457),  bat  it  is  Uaos- 
ferable;  and  an  assignee,  as  the  real  party  in 
interest,  ma^,  in  his  own  name,  sue  the  maker. 

8.  PoesessMMi  of  «  promiBsory  note  payable 
to  order,  and  duly  indorsed  by  the  payee,  is 
prima  facie  evidence  of  title  in  the  hoUler. 

9.  A  note  will  iiot  convpy  title  to  nn  indorsee 
if  not  delivered  during  the  lifetime  of  the  in- 
doner. 

10.  A  letter  from  plaintiff  to  defendant  atating 
that  the  note  in  anit  was  indorsed  for  collection, 
and  furnishing  ground  for  argument  that  the 
note  was  not  tranaferred  during  the  life  of  the 
payee,  is  Md  admissible  in  evideacs,  in  citcum< 
stances  described  in  the  opinion. 
(Syllabus  by  the  Judge.) 

Appeal  tTMn  circuit  mutt.  Pike  coanty; 
David  H.  fiby.  Jodge. 


Action  by  Annie  Lowrey  against  8.  T.  Dan- 
forth.  Judgment  lor  plaintifl.  Defendant 
appeals.    Reversed. 

J.  D.  Hostetter  and  J.  W.  Jump,  for  ap- 
pellant Uland  &  Cave,  Vtrgll  Rule,  and  Ball 
&  Sparrow,  for  respondent 

BARCLAY,  J.  This  Is  an  action  upon  a 
promissory  note  in  the  following  ternfs: 

"$4,000.00.  PayaesTllie,  Mo.,  gept  12th, 
1888.  On  at  before  September  12th,  1889,  I 
promise  to  pay  to  Henry  T.  I^owrey  or  order 
four  thousand  (Mlars,  with  interest  from  date 
at  the  rate  of  seven  per  cent  pa:  annum.  S. 
T.  Danforth." 

The  indorsements  on  the  note  are  admitted 
to  be  genuine.    They  are  as  follows: 

"Pay  to  the  order  of  Mrs.  H.  T.  Lowrey. 
[Signed]     Henry  T.  Lowrey. 

"April  20tb  credited  by  cash  two  thousand 
dollars  ($2,000.00).  [Signed]  H.  T.  Low- 
rey." 

The  plalntur  is  the  Mrs.  H.  T.  Lowrey  men- 
tioned in  one  of  the  foregoing  indorsements. 

The  petition  follows  the  ordinary  form  of  a 
claim  upon  a  note  against  the  defendant,  who 
Is  maker  thereof.  The  allegations  concern- 
tag  the  4ranal«r  ta  the  plaintiff  ere  that  "I)e- 
fone  the  matorlty  of  said  'note  said  Henry  T. 
lusmtej  InAocsed  -the  same  to  plaintiff,  wbere- 
toy  ^aintiff  became  -tlie  owner  ef  said  note, 
amd  eortltlea  'to  'payaient  of  the  ameant  meii- 
ticaed  thcaein:*' 

The  answer  «f  ««f  aBtfent  contained  a  gen- 
vati  .denial,  «xccpt  as  to  ISie  eseeutlen  of  the 
a«te  and  4m  paymort  of  92,000  thereon, 
m^ldk  were  admittad.  Def^dant  then  sets 
up  «  apeelal  ^plea  to  the  effect  "^at  since  the 
year  IMS  be  verforaaed  div»B  and  sundry 
personal  and  clerical  aervleea  for  'tbe  deceas- 
ed, Henry  T.Lowsay,  who  was  a  man  of  large 
aflialfs,  and  thoit  the  said  Heary  T.  Xiowrey, 
teeegnd^ng  his  abllgatian  and  indebtedness 
tia  the  deteBdant  for  and  'On  account  of  such 
aervleea  so  rendered  bbn  by  defeadant,  re- 
jntaed  and  canceled  aald  -aote,  together  with 
tbe  PMualning  interest  tberson,  and  released 
the  defendant  from  any  obligatlen  to  pay  any 
portion  of  the  remainder  of  said  note  for  the 
consideration  above  stated;  such  release  be- 
ing in  writing,  and  signed  by  said  Henry  T. 
Lowrey,  and  dated  August  15,  1898;  and  de- 
fendant aays  that  by  means  of  such  release 
he  has  been  discharged  from  any  and  all  lia- 
bjjlty  on  said  note,  and  the  same  is  fully  paid 
and  discharged,  and  he  pleads  the  same  in 
defense  of  this  action."  A  reply  was  filed, 
containing  a  denial  of  tb^  new  matter  in  the 
answer. 

At  tbe  trial,  defendant  admitted  the  in- 
dorsements on  the  back  of  the  note  to  be 
genuine.  Plaintiff  then  read  the  note  in  evi- 
dence, and  rested.  Defendant,  without  ob- 
jection, so  far  as  this  record  discloses,  read 
in  evidence  the  paper  mentioned  In  the  an- 
swer, in  these  words: 

"This  is  to  certtfy  tiiat  a  cartain  note 
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drawn  by  S.  T.  Danforth,  of  Paynesvllle, 
Ma,  payable  to  me,  and  dated  about  Sep. 
12th,  189S,  for  four  thousand  dolls.,  and  upon 
which  note  two  thousand  dolls,  were  paid  In 
March,  1899,  Is  hereby  revoked  and  canceled, 
together  with  the  Interest  thereon;  and  I 
promise  to  cancel  and  return  to  him  said  note 
as  early  as  convenient  This  cancellation  is 
not  intended  as  a  gift  or  legacy,  but  is  In 
payment  of  clerical  and  other  personal  serv- 
ices he,  the  said  Danforth,  has  rendered  me 
since  the  year  1S62,  and  for  which  no  other 
compensation  has  been  given,  and  that  the 
said  Danforth  makes  no  claim  for  compensa- 
tion for  such  services,  and  that  I  alone  In- 
sist upon  the  payment  as  an  act  of  Justice. 
Dated  St  Louis,  Mo.,  August  15th,  1899.  H. 
T.  Lowrey." 

Testimony  was  admitted  to  prove  the  sig- 
nature of  said  document  to  be  authentic,  and 
that  Mr.  Lowrey  was  dead.  When  he  died, 
does  not  appear  from  the  abstracts  before  us 
now.  Defendant  then  introduced  a  witness 
who  gave  evidence  tending  to  show  that  de- 
fendant from  time  to  time  had  rendered 
valuable  services  of  a  clerical  character  to 
Mr.  Henry  T.  Lowrey  during  a  long  period  of 
years,  and  that  Mr.  Lowrey  had  expressed 
the  Intention  to  "remember  him"  (meaning 
the  maker  of  the  note)  on  that  account.  The 
court  excluded  an  offer  of  defendant  to  prove 
by  himself,  as  a  witness,  the  kind  and  value 
of  the  services  above  mentioned,  and  that 
Mr.  Lowrey  had  admitted  an  indebtedness  on 
'  that  ground.  The  offer  was  excluded  on  the 
objection  that  the  adverse  party  to  the  trans- 
action was  dead,  and  hence  defendant  was 
Incompetent  The  court  also  excluded  de- 
fendant's offer  in  evidence  of  a  letter  sent 
by  mall  from  plaintiff  to  defendant,  admitted 
to  be  genuine,  as  follows: 

"St  Louis,  Mo.,  Nov.  9tb,  1809.  &  T.  Dan- 
forth, Esq.,  Paynesvllle,  Mo.— Dear  Sir:  Some 
time  ago  you  wrote  me  in  regard  to  a  release 
which  you  claimed  yon  held,  relieving  you 
from  the  payment  of  a  certain  fwomissory  note 
given  by  yon  to  my  husband,  H.  T.  Lowrey, 
deceased,  bearing  date  of  Sept  12th,  1898,  due 
on  or  before  Sept  12th,  1899,  with  the  amount 
of  principal,  $4,000.00,  with  interest  at  the 
rate  of  seven  per  cent,  per  annum  from  date. 
Now,  I  find  an  Indorsement  of  payment  of 
$2,000.00  on  the  back  of  this  note.  I  also 
found  the  note  had  been  indorsed  over  to  me 
for  collection  from  my  husband,  thus  en> 
abllng  me  to  proceed  to  collect  the  note  ei- 
ther in  a  fiduciary  or  individual  capacity.  It 
was  my  husband's  wish  that  should  the  prhi- 
clpal  be  paid  prony)tly,  the  Interest  should 
be  remitted.  This  Is  now,  on  account  of  de- 
layed action  on  your  part  a  matter  optional 
to  my  discretion.  The  release  which  you 
claim  to  have  seems  hardly  plausible,  Jndglng 
from  existing  chwumstances  prior  to  my  hus- 
band's death.  I  therefore  desire  you  to  call 
and  show  some  disposition  toward  the  pay- 
ment of  the  balance  of  this  note,  as  it  is  now 
two  months  past  due.    Hoping  to  hear  from 


you  soon  In  regard  to  this  matter,  I  remain, 
respectfully,  Mrs.  H.  T.  Lowrey." 

The  grounds  of  objection  to  the  admission 
of  that  letter  were  that  the  plaintiff  was  not 
a  competent  wltnesst  on  account  of  the  death 
of  Mr.  Lowrey;  that  the  letter  related  to 
matters  of  a  confidential  nature  between  hus- 
band and  wife;  and  that  defendant  had 
closed  his  evidence  before  the  offer  was  made. 

On  this  case  the  court  gave  a  binding  in- 
struction to  the  Jury  to  find  for  plaintiff  "in 
the  sum  of  four  thousand  dollars,  together 
with  Interest  thereon  from  date  of  said  note 
at  the  rate  of  seven  per  cent  per  annum, 
less  the  sum  of  two  thousand  dollars,  with 
seven  i>er  cent  interest  thereon  from  April 
20,  1899,  to  date."  The  Jury  accordingly  re- 
turned a  verdict  for  plaintiff  for  $2,300.75, 
and  Judgment  was  rendered  thereon,  from 
which  defendant  appealed  to  this  court  lu 
the  usual  manner. 

1.  The  note  sued  upon  Is  not  expressed  to 
be  for  value  received.  It  Is  therefore  not  a 
negotiable  note^  within  the  purview  of  our 
statute  on  that  subject  (Rev.  St  1899,  |  457). 
Beatty  v.  Anderson,  5  Mo.  447;  Clothing  Co. 
V.  Grosswhite,  124  Mo.  84.  27  S.  W.  897,  2G 
L.  R.  A.  668,  46  Am.  St  R^.  424.  But  yet 
the  note  la  transferable,  and  the  assignee, 
as  the  real  party  in  Interest  may  sue  the 
maker  thereon  In  her  own  name,  under  Mis- 
souri law  (Rev.  St  1899,  i|  540,  890).  Ben- 
nett V.  Pound,  28  Mo.  59&  No  further  proofs 
than  the  iKtssession  of  the  paper  and  the  In- 
dorsement were  offered  by  plaintiff  to  show 
the  transfer  to  her,  but  they  were  some 
evidence  of  that  fact.  Spears  v.  Bond,  79 
Mo.  467.  The  note  imports  an  original  con- 
sideration (Rev.  St  1899,  |  894),  and  posses- 
sion of  it,  with  regular  Indorsement  (admit- 
ted in  this  Instance),  is  prima  facie  evidence 
of  title,  and  consequently  of  delivery  to 
plaintiff  before  her  husband's  death,  sub- 
ject of  course,  to  contradiction  if  the  facts 
are  otherwise.  It  is  not  claimed  or  hinted 
on  behalf  of  plaintiff  that  defendant  was 
ever  notified  or  had  knowledge  of  the  as- 
signment of  the  note  to  plaintiff  prior  to  the 
execution  of  the  release  relied  upon  In  the 
defendant's  answer,  and  offered  In  evidence, 
dated  August  15,  1809.  If,  therefore,  the 
release  at  that  time  was  valid  between  de- 
fendant and  Mr.  Lowrey  as  a  discharge  of 
defendant's  liability  on  the  note,  It  remains 
likewise  valid  as  a  bar  to  plaintiff's  claim 
on  the  note  as  assignee  thereof,  according 
to  the  statute  law  of  this  state,  which  has 
set  at  rest  some  questions  formerly  moot- 
ed elsewhere.  It  provides  that  "in  actions 
on  assigned  accounts  and  non-negotiable  in- 
struments, the  defendant  shall  be  allowed 
every  Just  set-off  or  other  defense  which  ex- 
isted in  his  favor  at  the  time  of  his  being 
notified  of  such  assignment"  Rev.  St  1899, 
S  4488.  That  statute,  so  far  as  it  bears  on 
the  exact  point  of  present  Investigation,  Is 
substantially  a  codification  of  the  prevailing 
general  rule  of  modem  law.    2  Am.  &  Bng. 
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Enc.  Law  (2d  Ed.)  1077.  SerTlces  render- 
ed are  a  good  conBideratlon  for  a  release  as 
well  as  for  a  note.  Wolford  t.  Powers,  85 
Ind.  294,  44  Am.  Rep.  16.  The  recitals  In 
the  document  signed  by  Mr.  Lowrey  in  re- 
spect of  defendant's  making  no  claim  for 
his  services  do  not  by  any  means  preclude 
defendant's  Insisting  on  such  a  claim  or  ad- 
vancing It  as  a  consideration  to  support  the 
release,  if,  In  point  of  fact.  It  was  not  pre- 
viously agreed  or  Intended  by  him  that  the 
services  were  given  gratuitously.  The  state- 
ments in  the  release  do  not  conclude  the  issue 
of  such  agreement  or  Intention.  On  the  con- 
trary, they  are  susceptible  of  the  Inference 
that,  though  no  claim  had  yet  been  made  by 
defendant  for  the  services,  they  were  well 
worthy  of  reasonable  compensation.  The 
terms  of  the  papa:  furnish  in  themselves  some 
evidence  to  prove  that  there  was  a  valuable 
conslderatlou  for  the  release. 

2.  As  the  case  stands,  defendant  was  nn- 
dimbtedly  entitled  to  show  a  discharge  or 
release  of  the  amount  due  upon  the  note  by 
force  of  the  paper  to  that  effect  above  quot- 
ed, of  date  August  15,  1899.  It  Is  settled 
law  that,  in  the  circumstances  here  appear- 
ing, the  payee,  as  bolder  of  such  a  nonnego- 
tlable  note,  ndght  release  the  maker  by  a 
nepevBte  instrument  upon  terms  such  as  are 
recited  In  the  paper  mentioned  in  this  case. 
The  paper  purports  to  state  a  consideration, 
Kltfaongh  it  Is  expressed  in  a  very  generous 
and  delicate  manner.  It  disclaims  the  idea 
of  a  gift  or  l^acy,  and  It  grants  the  release 
on  the  basis  of  amount  of  value  conferred  by 
the  services  rendered  by  defendant  during 
many  years.  A  very  slight  consideration  is 
held  sufficient  to  support  a  release.  Jones 
T.  Perkins,  29  Miss.  142,  64  Am.  Dec.  136. 
We  do  not  doubt  that  the  consideration  men- 
tloned  In  the  document  before  us  is  both  val- 
uable, and  adequate  to  support  the  discharge 
of  the  note  which  it  designed  to  accomplish. 
The  possession  of  the  release  by  defendant 
was  evidence  of  Its  delivery  to  him.  So 
that  all  formal  requirements  were  met  to 
give  that  instrument  efficiency,  unless  its 
own  terms  fall  short  of  clearly  expressing 
the  discharge  which  defendant  invokes. 

3.  The  most  important  objection  to  the 
paper  as  evidence  concerns  the  question  of 
Its  completed  character,  which  arises  from 
Its  promise  to  cancel  and  return  the  note 
itself  "as  early  as  convenient."  It  is  ably 
contended  on  behalf  of  plalntifT  that  this 
langnage  implies  something  more  to  be  done 
to  make  the  release  complete  as  an  executed 
Instrument  of  Mr.  Lowrey.  We  do  not  agree 
with  that  contention.  The  question  of  con- 
struction raised  by  this  claim  of  plalntiflF 
la  to  be  determined  by  the  terms  of  the  In- 
strument, In  the  present  aspect  of  the  rec- 
<»d.  We  consider  that  the  paper  means  to 
tecord  a  present  and  complete  release  of 
what  was  due  on  the  note, at  the  time  whan 
the  release  was  made.  The  additional  prom- 
!k<>  to  return  the  note  is  not  so  worded  as  to 


Imply  any  incompleteness  in  the  discharge 
of  llal)ility  contained  in  the  preceding  lines. 
The  Interpretation  to  be  given  this  paper 
suggests  an  analogy  furnished  by  the  rulings 
in  cases  where  parties  have  made  a  complete 
agreement,  which,  however,  contemplates  a 
more  formal  statement  of  their  contract,  yet 
the  complete  agreement  is  nevertheless  held 
binding  upon  them  If  there  has  been  a  per- 
fect meeting  of  their  minds,  and  their  in- 
tention is  fully  expressed.  If,  on  the  other 
hand,  it  appears  that  something  still  re- 
mains to  be  agreed  upon,  and  the  purpose 
to  reduce  the  agreement  to  writing  implies 
that  the  agreement  so  far  made  is  not  the 
end  of  negotiations,  then  the  x>rellmlnary  un- 
derstanding does  not  have  the  force  of  a  com- 
pleted contract.  We  need  not  attempt  to 
define  more  precisely  the  rule  of  law  on  that 
subject  It  was  laid  down  with  much  clear- 
ness by  Judge  Black  in  Green  v.  Cole,  103 
Mo.  70,  15  8.  W.  317.  The  authorities  cited 
in  that  opinion  illustrate  the  application  of 
the  principle  we  have  referred  to.  It  seems 
to  have  an  Important  bearing  on  this  liti- 
gation by  analogy.  The  release  before  us  Is 
a  complete  instrument  discarding  the  prom- 
ise to  return  the  note,  which  does  not  appear 
intended  to  impair  the  potency  of  the  re- 
lease itself.  That  promise  rather  8upp<»:ts 
than  defeats  the  idea  of  an  executed  purpose 
to  release  defendant  It  sruely  does  not  In- 
terfere with  the  obvious  Intent  of  the  signer 
to  givethe  release  imnvedlate  force  and  efTect. 
If  that  paper  is  genuine  (and,  so  far  as  the 
evidence  presented  thus  far  discloses,  we  see 
no  reason  to  doubt  its  validity),  there  is  a 
complete  bar  In  it  to  a  recovery  In  this  case 
upon  the  facts  before  this  court,  unless  some 
new  phase  of  reply  to  it  exists,  which  is  not 
now  under  consideration. 

4.  We  are  further  of  the  opinion  that  the 
letter  by  plaintiff  of  November  9,  1899,  was 
admissible  in  evidence.  Besides  its  dlstinst 
admission  that  the  note  was  Indorsed  to 
plaintiff  for  collection,  the  letter  g^lves  ground 
for  an  argument  that  the  note  was  not  trans- 
ferred to  plaintiff  during  her  husband's  life. 
There  was  no  other  evidence  before  the 
court  tending  to  show  when  plaintiff  ac- 
tually received  the  note,  except  the  Inference 
from  the  possession  of  it  duly  indorsed.  If 
the  note  was  not  delivered  to  plaintiff  by  Mr. 
Lowr^  during  his  lifetime,  then  plaintiff 
had  no  title  to  it  at  all,  and  could  not  re- 
cover in  this  action.  The  title  to  the  note 
would  be  vested  in  her  husband's  estate. 
The  general  denial  of  the  answer  raises  that 
issue  of  ownership.  But  if  the  release  above 
quoted  is  valid,  there  would  be  no  right  of 
action  upon  the  note  in  any  event  So  we 
need  not  decide  whether  or  not  the  trial 
court  unduly  strained  ita  discretion  in  re- 
fusing to  open  the  case  for  defendant  to  al- 
low him  to  introduce  in  evidence  the  letter  of 
plaintiff  to  him. 

6.  It  Is  unnecessary  to  farther  discuss  the 
particulars  of  the  trlaL    It  la  dear  that  re- 
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veralble  error  was  committed  againat  defend- 
ant by  the  giving  of  the  peremptory  instruc- 
tion for  plaintiff.  The  case  should  be  retried 
in  accordance  with  the  suggestionB  we  have 
made. 

The  Judgment  la  reversed  and  the  cause  re- 
manded. 

BLAMD,  P.  J^  and  OOODB,  J.,  coocor. 


HOOVBR  at  al.  ▼.  MEROANTILK  TOWN 

MUT.  INS.  CO. 

(Court  of  .Appeals  at  8t  Louis.  Ua.    March  18, 

1S020 

(NBUBANCB  —  VACANT     BUILDING  —  WARRAN- 
TIES IN  POLICY— MUTUAL  FIRK  IN- 
SURANCE—INSTRUCTIONS. 

1.  A  policy  of  lusurence  provided  that  it 
Ironld  be  void  if  the  building  described  should 
"l>e  or  beconie  vacant  or  unoccupied  and  so  re- 
main for  10  days"  unless  by  agreement  indors- 
ed ou  or  added  to  the  policy.  The  building  be- 
came vacant  for  a  longer  period,  after  which  it 
was  occupied  and  so  remained  until  the  fire. 
Held,  that  the  policy  had  been  avoided. 

2.  Under  a  policy  such  as  is  above  described 
the  burden  of  proof  to  show  the  unoccupied 
condition  of  the  building  is  upon  the  defendant. 

3.  The  Missouri  act  of  IbUT  (Uev.  St.  18»», 
l!§  7073,  7974J  "construing  warranties"  in  csr- 
taiu  iDsurancs  policies  does  not  alter  the  effect 
of  a  Btipulatjau  in  a  town  mutual  fire  policy  by 
which  it  becomes  'void  if  a  building  is  ailowed 
to  tje  vacaitt  or  unoccupied  for  a  specified  pe- 
riod of  time.  The  word  "condition*  in  the  sec- 
ond section  iu  said  act  (Rev.  St.  l«m,  i  7874) 
refers  to  facts  existing  when  the  policy  is 
made. 

4.  Town  mutual  fire  and  other  insurance  com- 
panies named  In  section  8084,  Rev.  St.  1890, 
are  exempt  from  tbe  prorisious  of  chapter  89, 
Rev.  St.  1889  (now  article  *,  c  119,  Rev.  St. 

isao). 

5.  Contracts  of  insurance  are  to  be  coostrned 
ilice  other  contmcta,  and  their  -terms  aeoepted 
in  their  plain  and  ordtaianr  •enas. 

<i.  Sligfit  circumstaneas  bav«  been  hald  to 
show  an  intent  to  waive  forfeiture,  after  knowl- 
edge thereof. 

7.  "OccnpatioB*'  of  a  Awelling  'house  means 
living  in  it.  The  uae  for  which  premises  are 
intended  should  be  cmiaidered  in  dataiiuining 
what  is  meant  by  the  word  "unoccupied"  us 
contained  in  a  policy. 

6.  Instructions  sbooid  sot  be  ooaflicting. 

9.  The  court  holds  it  auaeceeanry  te  decide 
whether  section  80B4,  Rev.  SL  IS.IO,  concern- 
ing town  mutual  insurance  companies,  applies 
to  policies  issued  to  members  of  those  compa- 
nies prior  to  the  enactment  Of  tltat  section. 

(Syllabns  by  the  Judge.) 

Appeal  from  clicnit  cotirt,  Oregoa  eennty. 

Action  by  C.  F.  Hoover  and  others  against 
the  Mercantile  Town  Mutual  Insurance  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Reversed. 

Fylie,  Yates,  Fyke  &  Snider,  for  appellant 
Harris  &  Norman,  for  respondents. 

BAROIxAT,  J.  Tnis  is  an  action  upon  a 
flre  policy  issued  by  the  defendant,  a  town 
mutual  company,  to  J.  S.  Hoover,  October  10, 
1897,  insuring  him  against  loss  by  flre  to  nn 
amount  not  exceeding  .$000  on  "his  two-story 
frame  building,  with  shingle  roof,"  etc.,  "oc- 
cupied as  a  private  dwelliug,"  situated  on  the 


west  half  of  block  6  to  Thomsonville,  Mis- 
souri. Plaintiffs  are  the  heirs  at  law  of  the 
insured.  He  died  shortly  before  the  flre 
which  took  place  May  22,  1880.  The  plead- 
ings need  not  be  set  forth  particularly. 

The  most  important  phase  of  the  defense  is 
found  in  a  stipulation  of  the  policy  to  the 
effect  that  "this  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  ♦  •  ♦  11 
a  building  herein  described,  whether  intended 
for  occupancy  by  owner  or  tenant,  be  or  be- 
come vacant  or  unoccupied  and  so  remain  for 
ten  days."  The  defendant  is  tocorporated 
tmdw  the  statute  regulating  the  formation 
of  town  mutual  flre  and  other  Insurance 
companies.  Laws  Mo.  1895,  p.  200.  By  pro- 
visions of  the  act  of  1885  such  companies 
were  exempt  from  the  provisions  of  the  In- 
surance laws  contained  to  chapter  80,  Bcv. 
St.   1888. 

it  appears  from  the  pleadings  that  tlie 
plaintllTs  claimed  to  the  trial  court  that  tlie 
policy  in  question,  having  been  issued  In  Oc- 
totwr,  1887,  after  the  act  approved  Marcb  26, 
1897,  took  effect,  Is  to  be  construed  in  sub- 
ordination to  that  act.  Inasmuch  as  we  have 
concluded  tlmt  said  legislation  of  1897  does 
not,  by  Its  terms,  avoid  the  defense  set  up 
to  this  cause,  it  wiR  not  be  necessary  to  4ie- 
termine  whether  poHeles  of  town  mut\n>I 
companies  are,  for  any  reasoh.  Immune  if rom 
the  provisions  of  said  act  of  1807.  The  pre- 
visions of  the  act  of  1807  supfiesed  to  have  a 
beartog  on  the  result  of  tbe  case  In  band  are 
as  follows;  "Section  1.  That  the  warranty  of 
any  fact  or  condition  hereafter  made  l^  any 
person  in  his  or  her  application  for  inear- 
ance  agatost  loss  by  Hre,  toniade  or  cyclnne, 
which  application,  or  any  part  thereof,  shall 
thereafter  be  made  a  part  of  a  policy  of  In- 
surance, by  being  attached  thereto,  or  by 
being  referred  to  therein,  or  by  being  incor- 
porated in  such  policy,  shall,  If  not  material 
to  the  risk  tosured  against,  be  deemed,  held 
and  construed  as  representations  only,  In 
any  suit  brought  at  law  or  in  equity  to  any 
of  the  courts  of  this  state,  upon  such  policy 
to  enforce  payment  thereof,  on  accomit  of 
loss  of  or  damage  to  any  property  insured 
by  such  policy.  "Sec.  2.  That  the  warranty 
of  any  fact  or  condition  hereafter  Incorporated 
In  or  made  a  part  of  any  fire,  tornado  or 
cyclone  policy  of  tasurance,  purporting  to  be 
made  or  assented  to  by  the  assured  which 
shall  not  materially  affect  the  risk  insured 
against,  shall  be  deemed,  taken  and  construed 
as  representations  only  in  all  suits  at  law  or 
in  equity  brought  upon  such  policy  in  any  of 
the  courts  of  this  state."  Laws  Mo.  1897,  p. 
130.  On  the  circuit  the  cause  was  tried  with 
the  aid  of  a  Jury.  A  large  amount  of  evi- 
dence was  submitted  on  behalf  of  the  defend- 
ant, tending  to  show  that  the  Insured  building 
was  occupied  in  September,  1898,  by  a  ten- 
ant named  Mr.  Miller.  He  testified  that  he 
moved  out  of  it  in  the  last  week  of  February. 
1880.    A.bout  U>e  first  part  of  May  following, 
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after  fhe  dead)  of  the  Insured,  one  of  his  sons 
and  the  widow  of  the  insured  moved  Into  the 
bulldhig.  In  the  meanwhile  It  was  not  mere- 
ly unoccupied.  There  Is  much  evidence  that 
the  keys  were  lost  The  doors  were  unfas- 
tened the  greater  part  of  the  time,  and  often 
stood  open.  The  children  about  town  made  a 
playground  of  the  premises.  Occasionally 
domestic  animals  would  wander  Into  the 
boilding;  many  pases  of  glass  were  broken; 
some  of  the  upper  windows  became  so  ruin- 
ous and  exposed  to  the  elements  that  when 
the  family  retumeu  it  was  deemed  best  to 
cover  the  window  openings  with  boards  nail- 
«d  to  the  outer  walls.  Nobody  lived  In  the 
boase  in  March  and  April,  1899.  Even  tha 
plaintiffs  who  testified  made  a  number  of  ad- 
mlsstom  which,  at  least  in  a  negative  way, 
cwroborated  the  defendant's  evidence  afore- 
said. The  burden  of  proof,  however,  to  es- 
tablish the  breach  of  the  condition  relied  upon 
by  the  defendant  was  upon  the  latter.  View- 
ing the  evidence  for  plaintiffs  as  a  whole,  it 
<TaDnot  be  fairly  held  to  amount  to  an  ad- 
mission of  defoidant's  contention  on  the  point 
referred  to;  but  in  every  aspect  of  the  evi- 
dence it  affords  solid  foundation  for  a  finding 
that  the  building  had  become  unoccupied  and 
«o  remained  for  more  than  10  days,  within 
th*  meaning  of  the  policy. 

Before  the  fire  (May  22,  1899)  Mrs.  Hoover, 
wMow  of  ttie  deceased,  and  one  at  her  sous 
retoRted  -to  the  iwemlses  and  occupied  them, 
«o  that,  when  the  loss  occurred,  the  building 
was  neither  -vacant  nor  unoccupied.  But  de- 
fendant insists  that,  as  the  policy  was  al- 
ready void  at  that  time  for  condition  broken, 
there  can  be  no  recovery  upon  it  At  the 
close  of  the  testimony  the  court  gave  the  fol- 
lowing Inetructlons  at  the  Instance  of  plain- 
tiff*: *^1)  The  court  instructs  the  Jury  that 
If  they  believe  from  Hie  evidence  that  defend- 
ant Issued  Its  policy  of  Insurance  to  J.  S. 
Hoover,  dated  October  19,  1897,  and  that  J.  S. 
Hoover  was  the  owner  of  said  buildings  at 
the  time  of  Insurance  and  loss,  and  that  J.  S. 
Hoover  died  before  the  loss  by  fire,  and  that 
■aW  property  was  destroyed  by  fire  on  or 
about  S2d  day  of  May,  1899,  then  the  plain- 
tiffs are  entitled  to  recover,  and  you  should 
assess  the  damages  at  the  actual  value  of  the 
property  at  the  time  of  the  loss.  (2)  The 
court  instructs  the  jury  that,  to  constitute  oc- 
ropaney  of  a  house  such  as  was  Insured, 
some  one  must  live  In  and  occnpy  the  same 
as  snob  houses  are  usually  lived  in  and  oc- 
cupied. (3)  The  court  instructs  the  Jury,  If 
they  find  from  the  evidence  that'  plaintiff, 
within  a  reasonable  time  after  the  fire,  noti- 
fied the  agent  of  defendant  nearest  the  place 
of  loss,  then  defendants  had  proper  notice  of 
loss.  (4)  If  you  find  for  plaintiff  you  will  as- 
sess the  damages  at  cash  value  of  the  build- 
ing at  the  time  of  the  fire  as  shown  by  the 
erldence."  The  court  refused  to  give  any 
one  of  the  instructions  asked  by  the  defend- 
ant as  follows:  "(1)  The  court  instructs  the 
Jory  that  the  Insured  tat  the  application,  made 


and  signed  by  him,  upon  which  the  policy 
was  issued,  stated  and  warranted  that  the 
house  Insured  was  of  the  cash  value  of  nine 
hundred  dollars.  Now  if  you  find  and  believe 
from  the  evidence  that  said  statement  was 
untrue,  and  thnt  ttie  value  of  said  house  was 
greatly  less  than  nine  bimdred  dollars,  and 
did  not  exceed  three  hundred  and  fifty  dol- 
lars, the  plaintiffs  are  not  entitled  to  recover, 
and  your  verdict  must  be  for  defendant  (2) 
The  court  Instructs  the  Jury  that  If  at  any 
time  after  the  policy  was  Issued  the  occupants 
moved  out  of  the  house  and  left  no  one  living 
there^  and  the  house  remained  In  that  con- 
dition for  ten  days  or  more,  said  house  was 
unoccupied  wltlilu  the  meaning  of  the  law 
and  these  Instructions,  and  the  plaintiffs  are 
not  entitled  to  recover,  and  your  verdict  must 
be  for  defendant.  (3)  The  court  Instructs  the 
Jury  that  if  you  find  and  believe  from  the  evi- 
dence that  the  house  insured  became  vacant 
or  unoccupied  at  any  time  after  the  policy 
was  issued,  and  remained  vacant  or  unoc- 
cupied for  a  period  of  ten  days  or  more,  the 
plaintiffs  are  not  entitled  to  recover,  and  your 
verdict  must  be  for  the  defendant  <4)  The 
court  Instructs  the  Jury  that  If  you  find  and 
believe  from  the  evidence  that,  after  the 
policy  was  issued,  the  house  was  left  without 
leaving  any  person  living  in  the  bouse,  or  in 
charge  thereof,  and  that  the  doors  to  8;aid 
balldlug  were  permitted  to  be  and  remained 
unlocked,  or  tbe  windows  therein  to  be  broken 
out,  or  that  the  same  was  permitted  to  be 
In  such  condition  that  tramps  or  loose  stock 
could  and  did  enter  said  building,  and  that 
damage  of  fire  to  said  building  was  thereby 
Increased,  the  plaintiffs  are  not  entitled  to  re- 
cover, and  your  verdict  must  be  for  defend- 
ant (5)  The  court  Instructs  the  jury  that, 
under  the  pleadings  and  all  tbe  evidence  in 
this  cause,  the  plaintiffs  ate  not  entitled  to 
recover,  and  your  verdict  must  be  for  the  de- 
fendant" Proxmr  exceptions  were  saved  by 
defendant  to  tbe  action  of  the  court  in  giving 
each  one  of  the  plaintiffs'  instructions  and  re- 
fusing each  one  of  the  aforesaid  requests  of 
defendant.  The  Jury  found  for  the  plaiatiffs 
and  assessed  their  damages  at  $350.  After 
an  unavailing  motion  for  a  new  trial  and 
other  customary  preliminaries,  tbe  defendant 
took  an  appeal. 

1.  Defendant  complains  of  the  refusal  of 
Instructions  submitting  the  proposition  tbat, 
if  the  dwelling  was  left  unoccupied  for  10 
days  or  more  (in  the  manner  described  in  the 
refused  instructions),  the  verdict  should  be 
for  defendant  Tbe  second  refused  request 
for  an  instruction  contains  a  correct  state- 
ment of  the  law,  and  the  testimony  offered  by 
defendant  tended  to  establish  the  facts  men- 
tioned therein.  It  has  been  held  by  the  su- 
preme court  of  Missouri,  following  a  New 
York  case  on  the  same  subject,  that  "occu- 
pation of  a  dwelling  house  is  living  in  it" 
Cook  V.  Insurance  Co.,  70  Mo.  610,  35  Am. 
Rep.  438.  The  policy,  which  should  always 
be  closely  read  for  the  purpose  of  determhi- 
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tng  tbe  intention  of  the  parties,  describes  the 
building  Insured  as  being  "occnpled  as  a  pri- 
TEte  dwelling."  It  is  proper,  and  often  nec- 
essary, to  consider  the  use  for  which  premisea 
are  Intended  in  determining  the  question 
whether  or  not  they  are  "unoccupied,"  with- 
in the  meaning  of  such  a  stipulation  as  is  be- 
fore OS  now.  Insurance  Co.  v.  Kyle,  124  Ind. 
132,  24  N.  E.  727,  9  L.  B.  A.  81,  19  Am.  St. 
Rep.  77.  There  can  be  no  question  that  un- 
der the  CTldence  in  this  record  triors  of  the 
fact  would  be  justified  in  finding  that  the 
dwelling  was  unoccupied  from  the  latter  part 
of  February  to  about  the  Ist  of  May,  1869. 

But  does  the  fact  that  the  loss  did  not 
occur  while  the  building  was  unoccupied 
afTect  the  force  of  the  stipulation  on  which 
defendant  relies?  It  would  seem  that  it 
should.  Yet  there  stand  the  positive  words  of 
the  contract,  which  declare  the  "enthre  policy 
void"  if  the  building  be  left  unoccupied  for 
10  days  without  the  consent  of  the  contract- 
ing parties.  We  see  no  Just  way  to  avert  the 
consequences  imposed  by  the  positive  terms 
of  the  policy,  which  permit  no  latitude  of  In- 
terpretation. Wheeler  v.  Insurance  Co.  (K. 
C.)  63  Mo.  App.  448.  "Contracts  of  insur- 
ance, like  other  contracts,  are  to  be  construed 
according  to  the  sense  and  meaning  of  the 
terms  which  the  parties  have  used,  and,  if 
they  are  clear  and  unambiguous,  their  terms 
are  to  be  taken  and  imderstood  in  their  plain, 
ordinary,  and  popular  sense."  Imperial  Fin 
Ins.  Co.  V.  Coos  Co.,  161  U.  S.  463,  14  Sup. 
Ct  879,  38  L.  Ed.  231.  The  decision  from 
which  we  have  just  quoted  Is  likewise  author- 
ity for  the  proposition  that  a  subsequent  con- 
dition (such  as  Is  here  In  question),  when 
broken,  vitiates  the  policy,  even  though  the 
breach  of  condition  may  not  continue  up  to 
the  time  when  the  loss  by  fire  occurs.  Such 
was  also  the  ruling  In  Kyte  v.  Assurance  Co., 
149  Mass.  lis,  21  N.  E.  361,  3  L.  R.  A.  608. 
In  Moore  v.  Insurance  Co.,  64  N.  H.  140,  6 
Atl.  27.  10  Am.  St  Rep.  381,  the  condition 
discussed  resembled  that  involved  in  this  case 
except  that  the  language  was  "vacant  and 
unoccupied"  Instead  of  "vacant  or  unoccu- 
pied," as  In  the  case  at  bar.  The  change  of 
phraseology  is  noteworthy.  It  betters  de- 
fendant's position  here.  In  the  cited  case  re- 
covery on  the  policy  was  denied  although  the 
premises  were  occupied  at  the  time  of  the 
fire.  The  breach  of  condition  as  to  occu- 
pancy occurred  at  an  earlier  period,  but  It 
was  held  to  avoid  the  policy.  On  principle 
(unless  varied  by  our  local  statute  law)  It 
must  be  held  that  the  right  to  recov»'  on  the 
policy  would  be  avoided  by  breach  of  the  con- 
dition referred  to,  unless  some  walvor  ap- 
peared to  avoid  such  a  result 

Slight  circumstances  have  been  held  suffi- 
cient to  exhibit  an  Intent  on  the  part  of  de- 
fendant to  waive  such  a  forfeiture,  after 
knowledge  thereof.  Oans  v.  Insurance  Co., 
43  Wis.  108,  28  Am.  Rep.  635;  Hanscom  ▼. 
Insurance  Co.,  90  Me.  383,  38  Atl.  824;  Dohl- 
antry  t.  Insurance  Co„  83  Wla.  181,  53  N.  W. 


448;  Springfield  Steam  Laundry  Co.  t.  Trad- 
ers" Ins.  Co.  of  Chicago,  151  Mo.  90,  62  N.  W. 
233,  74  Am.  St  Rep.  521.  In  the  case  at  bar, 
howevw,  there  Is  not  even  evidence  of  any 
knowledge  by  defendant  of  the  facts  of  their 
defense  prior  to  the  pleading  thereof.  No 
facts  suggesting  a  waiver  w^e  introduced 
by  plaintiffs.  No  question  of  waiver  was 
submitted  to  the  Jury  by  the  trial  court,  or 
hinted  at  then. 

2.  It  cannot  be  claimed  successfully  that 
the  stipulation  on  which  defendant  relies  on 
this  appeal  Is  defeated  by  provisions  of  the 
act  of  1897  already  quoted.  The  first  section 
of  that  act,  relating  to  warranties  or  cpn- 
dltlons  In  applications  for  insurance,  has, 
obviously,  no  bearing  on  the  facts  at  bar. 
The  second  section  comes  nearer  to  the  facts 
of  the  pree^it  litigation,  but  It  does  not 
in  our  opinion,  avoid  the  terms  of  the  already 
quoted  stipulation  on  which  the  defendant 
counts.  The  word  "condition,"  in  the  second 
section  of  the  aforesaid  law  of  1897,  clearly 
refers  to  facts  existing,  or  said  or  supposed 
to  exist,  at  the  time  the  policy  Is  made.  The 
fact  that  the  matters  referred  to  in  that  sec- 
tion are  to  be  deemed  and  construed  as  "rep- 
resentations only"  clarifies  the  meaning  of 
the  word  "condition"  as  used  in  the  opening 
lines  of  that  section.  Th»e  Is  nothing  in 
that  section  to  limit  or  weaken  the  force  of 
the  stipulation  contained  In  the  policy  touch- 
ing the  effect  of  leaving  the  dwelling  unoccu- 
pied for  10  days  or  more  without  an  agree- 
ment on  the  subject  between  the  interested 
parties.  So  that,  even  if  the  said  law  of 
1897  enters  into  the  policy  sued  upon  in  this 
case,  It  does  not  impair  the  defense  we  have 
discussed.  Defendant  was  entitled  to  have 
that  defense  submitted  to  the  jury.  It  was 
error  to  refuse  the  second  request  t<x  an  In- 
struction based  thereon. 

As  a  new  trial  must  be  ordered,  the  second 
Instruction  for  plaintiffs  can  be  readily  modi- 
fled  so  as  to  preclude  any  misunderstanding 
or  any  conflict  with  defendant's  instruction 
as  to  the  meaning  of  "unoccupied."  The 
closing  phrase  of  the  Instruction  for  plaintiffs 
is  not  «itirely  clear  on  that  point,  and  might 
be  misinterpreted  easily. 

We  have  not  considered  the  bearing  of  sec- 
tion 8084,  Rev.  St  1899,  upon  the  issues  at 
bar.  It  is  not  necessary.  If  that  section  is 
applicable  the  defendant's  case  is  strength- 
ened rather  than  weakened  thereby.  The  in- 
sured became  a  member  of  the  defendant 
town  mutual  company  by  virtue  of  his  pol- 
icy. How  far  that  circumstance  might  make 
the  contract  yield  to  the  changes  in  the  law 
governing  such  companies  we  are  not  requh:- 
ed  to  investigate,  as  we  find  error  in  the  Judg- 
ment to  the  prejudice  of  defendant  on  the 
case  as  already  described,  without  referriug 
to  said  section  8084. 

The  judgment  must  be  reversed  and  tb« 
cause  remanded. 

BLAND,  P.  J.,  and  GOODB,  J,,  ooncnr. 

Digitized  by  VjOOQIC 


Me) 


BCKERLE  r.  WOOD. 


45 


UOKBELLB  y.  WOOD  et  bL 
{Coast  ut  Appeals  at  St  Lonis,  Mo.    Jane  10, 
1902.) 

ADUnnSTRATION  OF  ESTATES— OISCOTBRT  OV 
A8SBTS-PBOHIBITION— JURISDIC- 
TION OF  PROBATE  COURT. 

1.  Apioceeding  under  ■ectioua  74-78,  Bev. 
St.  1886,  tor  the  discoTery  of  aasets  of  an  es- 
tate la  a  "anit  pending"  withiii  the  meaning 
of  the  law  for  taking  oil  depositions.  It  is  one 
over  which  the  proMte  conrt  has  Jurisdiction 
of  the  sabject-matter,  and  a  writ  of  prohibi- 
tion will  not  lie  to  prevent  the  regular  taking 
of  depositiona  pnrsnant  to  nvtice  ia  anch  s 
proceeding. 

2.  Where  the  probate  conrt  issnes  a  dtation 
nnder  aection  74,  Rev.  St  1800,  at  the  instance 
of  a  moTiog  patty,  it  necessarily  decides  that 
be  is  "a  person  interested"  in  the  estate.  That 
decision  on  that  tact  cannot  be  reviewed  by  a 
writ  of  prohibition. 

3.  A  writ  of  prohibition  cannot  be  correctly 
used  to  serve  the  purpose  of  a  writ  of  error  or 
appeal. 

4.  A  grant  of  power  implies  a  grant  of  all 
incidental  anthority  necessary  to  make  the 
prbidpal  grant  effective. 

5.  Jarisdiction  of  the  sublect-matter  means 
lawfnl  authority  "over  that  class  of  caaes." 

(Syllabus  by  the  Judge.) 

Proceedings  by  Frederick  N.  Eckerle  against 
AoKustiis  M.  Wood  and  others  to  obtain  a 
writ  of  problbltioD.  Judgment  tot  d^end- 
antB. 

Oeo.  D.  Rqroolds,  for  petitioner.  1.  Huso 
Grimm,  for  respondents. 

BARCLAY,  J.  This  is  a  proceeding  to  ob- 
tain a  writ  of  prohibition  to  forbid  the  taking 
of  depoaitions  by  defendant  Mr.  Wood,  a  no- 
tary paUlc  In  the  city  of  St  Lonls,  Mo.  The 
pUantlir  la  Mr.  Frederick  N.  Eckerle.  The 
defendants  are  Mr.  Angustus  M.  Wood,  tbe 
aboTe-nam^  notary,  the  St  Lonls  Tnist 
Company  (execntor  of  the  estate  of  Catherine 
Unae,  deceased),  and  Henry  H.  Linze.  The 
last  waa  tbe  boaband  of  said  Catherine. 
Tbe  matter  in  which  the  depositions  are 
aonght  to  be  taken  is  an  inquiry  under  the 
administration  law  (sections  74-78,  Rey.  St 
1800)  tat  tbe  discovery  of  assets  said  to 
be  wrongfnily  ctmcealed.  Tbe  following 
facta  appear  to  be  admitted:  In  November, 
1901,  letters  testamentary  were  granted  In 
the  probate  court  of  the  city  of  St  Louis  to 
tbe  St.  Louis  Trust  Company  upon  tbe  es-  | 
tate  of  Oatberine  Linze,  deceased,  pursuant 
to  ber  will,  duly  admitted  to  probate  by  said 
conrt  Tbe  trust  company  duly  qualified, 
and  is  now  In  charge  of  tbe  estate  as  ex- 
eevtor.  January  18,  1002,  there  was  pre- 
sented to  said  probate  court  an  affidavit  of 
Henry  H.  Linze  as  follows  (omitting  cap- 
tion): "Henry  Jjinze,  of  lawful  age,  being 
daly  sworn,  on  bis  oath  states  that  be  Is  tbe 
widower  of  Oatberine  Linze,  deceased,  and 
as  such  Is  Interested  In  her  estate;  that  he 
baa  good  cause  to  believe  and  does  believe 
that  Frederick  N.  Bckerle  has  concealed  or 
embezzled  various  goods,  chattels,  wares, 
merchandise,  household  articles,  glassware, 
•tad  other  peraonal  property  of  tbe  deceased. 


the  exact  value  of  which  affiant  cannot  state, 
but  which  he  believes  to  be  over  $5(X).0O, 
and  the  said  Frederick  N.  Eckerle  has  such 
property  In  bis  possession  or  under  his  con- 
trol, and  refused  to  deliver  them  up  to  tbe 
St  Lonls  Trust  Company,  executor  of  Ciatb- 
erlne  Linze,  deceased,  upon  demand  made 
therefor."  The  probate  court  then  issued  a 
citation  to  Mr.  Eckerle  to  appear  before  that 
court  and  be  examined  on  oath  concerning 
the  personal  property  of  said  estate  under 
tbe  statute  cited.  In  response  to  this  cita- 
tion Mr.  Eckerle  filed  a  sworn  answer  de- 
nying the  alleged  facts,  and  charging  that 
Mr.  Linze  was  not  Interested  In  any  man- 
ner in  said  estate.  And  when  tbe  examina- 
tion of  Mr.  Eckerle  came  on,  tbe  court,  at 
the  instance  of  the  attorney  of  Mr.  Bckerle, 
sustained  an  objection  to  the  Inquiry  pro- 
posed to  be  had  of  Mr.  Eckerle,  on  the  the- 
ory, presumably,  that  the  charge  was  olm- 
inal  in  Its  native,  and  hence  that  Mr.  Bck- 
erle could  not  be  required  to  give  testimony 
against  himself  in  the  matter.  Const  Mo. 
1875,  art.  2,  {  23.  The  probate  court,  March 
3,  1002,  granted  the  trust  company,  as  ex- 
ecutor, until  March  10,  1002,  to  file  interrog- 
atories in  said  proceeding  against  said  Mr. 
Bckerle^  according  to  section  76,  Rev.  St 
1800.  The  Interrogatories  were  filed  March 
10,  1902.  Thereupon  the  conrt  made  an  or- 
der (March  IB,  1902)  giving  Mr.  Bckerle  un- 
til March  25,  1902,  to  file  bis  answer  there- 
to; but  no  answ^  appears  to  have  been 
filed  before  this  proceeding  waa  begun,  May 
8,  1902.  April  2,  1902,  the  probate  court  ad- 
journed for  the  term  and  continued  said  mat- 
ter to  tbe  June  term  of  said  court  wbicb 
will  regularly  convene  on  the  first  Monday 
In  June  ensuing.  About  May  1,  1902,  the 
trust  company  caused  notice  to  be  given  to 
Bckerle  In  usual  form  for  the  taking  of  depo- 
sitions of  witnesses,  May  6,  1902,  to  be  read 
in  evidence  in  the  cause  entitled  In  said  no- 
tice as  follows:  "In  the  Matter  of  the  Es- 
tate of  Catherine  Linze  vs.  Frederick  N. 
Eckerle  on  Citation  to  Disclose  Assets." 
The  place  appointed  was  the  office  of  one  of 
the  counsel  in  the  cause,  and  the  usual 
hours  were  named.  No  question  of  the  form 
of  tbe  notice  arises.  Mr.  Bckerle  was  also 
served  wltb  a  subpoena  to  appear  (at  the 
tlmie  and  place  where  the  depositions  were 
appointed)  to  testify  In  the  cause  above  en- 
titled "on  behalf  of  plaintUf."  The  sub- 
poena was  issued  by  Mr.  Wood  (now  defend- 
ant) as  notary  xniblic.  At  the  time  and  place 
named  for  the  depositions  the  notary  com- 
menced taking  testimony  nnder  the  notice, 
and  continued  said  hearing  the  next  day, 
when  Mr.  Bckerle,  by  bis  attorney,  came 
before  tbe  officer,  and  stated  that  be  ap- 
peared specially  to  challenge  his  Jurisdiction 
to  take  any  testimony  in  the  cause.  Not- 
withstanding this  objection  It  is  charged 
that  said  notary  caused  a  subpoena  to  be 
served  upon  another  person  commanding  him 
to  appear  in  said  cause  and  matter  on  the 
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following  day.  It  Is  fnrtber  alleged  that  tbe 
notary  Intends  to  proceed  with  the  taking  of 
testimony  of  Mr.  Bckerle  end  other  wit- 
nesses under  said  notice.  In  tbJa  state  of 
the  case  counsel  for  Mr.  £k:kerle  applied  to 
tbe  presiding  Judge  of  this  court  for  a  writ 
of  prohibition  forbidding  said  defendants 
from  proceeding  further  to  take  the  deposl* 
tions.  A  preliminary  rule  under  section 
4461,  Rev.  St.  1888,  was  directed  to  defend- 
ants, who  made  a  return,  to  which  plaintiff 
has  replied.  The  natter  wbs  tben  heaid 
before  the  court  as  upon  motion  tn  make  the 
rule  absolute,  and  the  foregoing  facts  were 
developed.  The  only  decisive  questlona 
which  arise  are  questions  of  law. 

1.  Tbe  statute  under  which  It  la  proposed 
to  take  tbe  depositions  permits  a  full  inves- 
tigation of  facts  concerning  any  wrongful 
withholding  or  concealing  of  assets  of  an 
estate  as  well  as  embezzlement  thereof. 
The  acts  of  withholding  or  concealing  snch 
property  are  consistent  with  a  perfectly  hon- 
est purpose.  Tygard  v.  Falor,  163  Mo.  234, 
63  S.  W.  672.  There  Is  nothing  before  us  to 
show— and;  indeed,  no  claim  is  made— that 
any  Infringement  of  the  constitutional  im- 
munities of  Mr.  Eickerle  in  respect  of  testi- 
fying against  himself  Is  threatened;  and, 
If  such  a  claim  were  advanced,  this  court 
would  have  no  Jurisdiction  to  pass  upon  It 
In  view  of  tbe  decision  of  the  First  division 
of  tbe  supreme  court  in  State  v.  Rombauer, 
101  Mo.  499,  14  8.  W.  726.  which  holds  that 
this  court  has  no  authority  over  original 
writa  In  cases  which  involve  controvendes 
within  the  Jurisdiction  of  tbe  supreme  court. 

2.  But  la  the  matter  wbereln  tbe  depositions 
are  propoaed  to  be  taken  a  "salt  pending"? 
The  general  law  of  this  state  (section  2877, 
Rev.  St  1S89)  authorizes  tbe  taking  of  depo- 
sitions by  "any  party  to  a  suit  pending  la 
any  court  in  this  state."  What  constitutes 
a  "suit"  Is  not  eaay  of  precise  definition.  Tbe 
case  in  hand  only  requires  us  to  decide  wheth- 
er or  not  the  proceeding  hwe  In  qnestlon  for 
the  discovery  of  assets  of  an  estate,  which  are 
alleged  to  be  concealed,  is  a  "suit"  within  the 
meaning  of  our  law.  It  was  said  by  tbe 
United  States  supreme  conrt  In  Cohens  v. 
Virginia,  6  Wheat  403,  B  L.  Ed.  207,  that  "to 
commence  a  suit  Is  to  demand  something  by 
the  tnstltntlon  of  pnoceas  In  a  court  of  Jus- 
tice." That  definition  was  reiterated  In  Ex 
parte  Towles,  48  Tex.  418.  In  Weston  v. 
City  <tf  Charleston,  2  Pet  464,  7  L.  Ed.  481, 
the  federal  anpreme  conrt  determined  that 
a  writ  of  prohibition  waa  a  suit  In  so  do* 
Ing  It  was  declared  that:  "The  term  is  cer- 
tainly a  very  comprehensive  one,  and  Is  tm- 
derstood  to  apply  to  any  proceeding  In  a  court 
of  Justice  by  which  an  Individual  pursues  that 
remedy  In  a  court  of  Justice  which  the  law 
affords  him.  The  modes -of  proceeding  may 
be  various,  but  U  s  right  is  litigated  between 
parties  in  a  court  of  Justice,  the  proceeding 
ky  which  tbe  decision  of  the  court  Is  sought  Is 
•  anlt"    In  McPike  v.  McPlke,  10  lU.  App. 


3S2,  It  was  considered  that  a  petition  for  the 
reduction  of  alimony,  filed  after  a  divorce  de- 
cree, Is  a  suit.  In  the  Sewing  Mach.  Cos.' 
Case,  18  Wall.  586,  21  U  Ed.  914,  It  was  said 
that  the  word  "suit"  applies  to  "any  proceed- 
ing In  a  court  of  Justice  In  which  the  plaln- 
tifl  pursues  his  remedy  to  recover  a  right 
or  claim."  The  supreme  court  of  Rhode  Is- 
land, In  Re  Jenckes,  6  R.  I.  18,  held  that 
an  application  of  a  party  to  take  a  poor  debt- 
or's oath  for  discharge  under  the  law  of  that 
state  was  a  "salt"  within  tbe  meaning  of 
the  law  for  taking  depositions  In  "any  civil 
suit  or  action."  In  Harris  v.  Insurance  Oo., 
35  Conn.  312,  It  was  said  tliat  a  suit  meant 
"any  proceeding  in  a  court  for  the  pnrpose- 
of  obtaining  such  remedy  as  the  law  allows  ■ 
party  under  tbe  clrcnrnstances."  In  the  case 
of  In  re  Wallls'  Trusts,  L.  R.  23  Ir.  7,  It  was- 
held  by  the  master  of  the  rolls  In  Ireland 
that  the  word  "suit"  Is  "a  term  of  wider  tip- 
nlflcatlon  than  'action,' "  and  that  It  Included 
a  petition  In  the  chancery  division  for  tbn 
appointment  of  a. representative  of  certain  un- 
represented residuary  legatees  of  an  estate  In 
charge  of  trustees.  In  the  case  at  bar  the 
statutes  (sections  74-78,  Rev.  St  1899)  pro- 
vide a  distinct  proceeding  for  the  dlsdoaure 
of  assets  of  an  estate  in  certain  circumstan- 
ces. The  proceeding  Is  special,  no  doubt;  bat 
It  comprehends  all  the  essential  elements  of 
a  suit  It  presents  a  moving  party,  an  ad- 
verse party,  and  it  requires  a  decision  by  • 
trlbimal  invested  with  Jarlsdlctien  to  deter- 
mine It  Tygard  v.  Falor,  168  Mo.  234,  6S 
S.  W.  672.  Tbe  proceeding  Is  one  wtaerelH' 
a  trial  by  Jury  kt  expressly  aatborlaed.  A 
grant  of  power  Implies  a  grant  of  att  Incident- 
al authority  necessary  to  make  the  principal 
grant  efreetlT&  McLorhnn  ▼.  Ryna,  4»  N.  J. 
Law,  603,  10  AtL  180.  A  trial  1^  Joty  of 
an  Issue  of  fact  may  require  the  produetloa 
of  testimony  by  deposition.  The  provlatoa 
made  for  radi  a  trial  impUea  that  the  legisla- 
ture regarded  tbe  Inquiry  as  In  tbe  nature  of 
an  action.  We  consldor  that  It  Is  within  the 
scope  of  tbe  Intention  of  the  legislature  tn 
tbe  use  of  tbe  words  "salt  pending"  In  sec- 
tion 2877,  Rev.  St  1899. 

8.  But  It  to  farther  Insisted  In  tbe  Indd 
and  learned  brief  for  plalntifF  that  the  probate 
court  has  no  Jurisdiction  In  the  matter  of  tbe 
Llnze  estate  to  conduct  tiie  Inquiry  contem- 
plated by  section  74,  Rev.  St  1899,  because 
tbe  moving  party  Is  not  "a  person  lnt«ested" 
In  that  estate,  lliat  however.  Is  a  questhm 
not  open  for  oar  consideration  In  tills  salt  for 
a  prohibition.  The  probate  court  by  the 
terms  of  tbe  statute  under  dlscnsslMi,  has  au- 
thority to  dte  tbe  person  charged,  and  to 
require  blm  to  answer  Interrogatories  after 
the  filing  of  an  affidavit  of  the  executw  or 
administrator  or  "other  perwn  Interested  In 
any  estate."  It  made  the  citation  in  the  In- 
stance under  review  open  tbe  affidavit  of  Mr. 
Llnce,  bnaband  of  tbe  deceased.  Tlie  orders 
In  that  behalf  amount  to  a  dedalon  by  ttie 
probate  ooort  that  be  la  InterwHed  In  Uie  ea- 
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tato.  On  that  fact  depends  the  right  to  pn>- 
cced.  But  vhetber  the  decWoa  of  that  tact 
by  tbe  probate  court  la  right  or  wrong  cannot 
properly  be  reviewed  In  a  proceeding  tor  a 
prohibition.  Coleman  t.  Dalton  (K.  a)  71 
Mo.  App.  14;  Feoirie  t.  Surrogate's  Coort  of 
Putnam  Co.,  36  Bun,  218.  The  writ  of  protal- 
bition  cannot  correctly  be  used,  in  ordinary  cir- 
comstanceB,  to  serve  the  purpose  of  a  writ  of 
error  or  of  an  appeal,  when  those  remedies  arc 
adequate  to  the  exigency.  State  v.  Withrow, 
108  Mo.  1,  18  S.  W.  41;  State  v.  Anthony  (K. 
C)  65  Ma  App.  MS.  The  probate  court  la  a 
coort  of  record.  Macey  ▼.  Stark,  116  Mo.  481. 
21  S.  W.  10S8.  It  has  Jurisdiction  of  the  sub- 
ject-matter of  the  Inquiry;  that  Is  to  aay,  it 
baa  lawful  anthortty  "over  that  class  of  cases." 
Howland  V.  BaUway  Co.,  1S4  Mo.  474,  86  S. 
W.  29.  That  court  has  brongbt  the  defending 
partj  before  It  tn  the  mode  prescribed.  If 
tbe  moving  party  In  the  probate  court  la  real- 
ly not  Interested  la  the  estate,  as  claimed  by 
the  plaintiff  in  the  suit  before  this  court,  it 
Is  not  our  province  at  this  time,  and  in  the 
mode  now  proposed,  to  rectify  the  error  of 
(kct  involved  in  the  citation  of  Mr.  Bckerle. 
TIic  probate  court  has  authority  to  pass  upon 
that  isBue  aa  part  of  Its  jurisdiction  over  the 
subject-matter  of  the  proceeding.  The  court 
la  neither  without  jurisdiction  nor  to  it  exceed- 
ing its  jurisdiction  tn  the  premisea. 

We  dlaoem  no  valid  ground  to  prohibit  the 
taUng  of  teattanmiy  In  aald  suit  by  the  notary, 
who  la  anthoriaed  generally  to  take  deposi- 
ttoDS  under  the  BUaaonri  law.  Rev.  St  1880, 
I  2880. 

The  preliminary  nie  to  dtoduHSed.  and 
judgment  directed  for  deffendknta. 

BLAKD,  P.  X,  concurs.    OOODE.  J.,  absent. 


RHODES  V.  DICKBRSON. 

(Oouit  of  Appeals  at  St.  Loola,  Mo.    June  10, 
1002.) 

nUUD-^UOHT  OF  ACTION— VOI.DNTABT  PAT- 

MBNT— PLEADING. 

L  PlaintUF  was  indebted  to  defendant  on  a 
negotiable  note,  secured  by  mnitRage,  payable 
"on  or  before"  a  future  dote.  He  nppltea  to  d»- 
fandant  (the  lender)  to  pay  off  the  same.  De- 
fendaat  declared  be  did  not  have  the  note,  aad 
mad*  a  variety  of  statemeuts  conceriiing  ita 
wbereaboots,  whirh  the  jury  found  to  be  un- 
true, but  which  ca  sed  considerable  delay  be- 
fore plaintiff  foand  that  the  note  had  been 
transferred  to  a  bank  by  defendant  after  plaJn- 
tiff  hnd  attemptpd  to  discharge  the  same  as 
aforesaid.  Held,  th  t  plaintiff  had  a  cause  of 
aetioD  for  fraud  on  said  facts  to  recover  the  In- 
terest which  he  was  oblifced  to  pay  to  the  last 
holder  of  the  uote  nccnrdiug  to  its  terms,  ac- 
cruing after  his  application  to  defendant  to  pay 
it. 

2:  On  the  facta  outlined  in  tbe  twefninn  head- 
note,  plaintiff's  action  foe  fraud  arose  when  de- 
fendant prevented  the  prompt  payment  of  the 
note  bv  willfni  false  statemeuts  concerninB  the 
same,  by  which  plaintiff  was  misled  to  his  dam- 
age. 

i.  Fraud  coastitntas  a  cause  of  action  at  law. 


4.  Aa  a  general  mla,  a  voluntary  paymeot  of 

money,  made  with  a  foil  Imowledge  of  facts, 
cannot  be  recovered  back. 

5.  A  petition  on  the  gronnd  of  fraud  is  re- 
viewed, and  AeM  to  contain  a  good  statement  of 
a  cause  of  action. 

(Syllabus  by  the  Judge.) 

A{^al  from  circuit  court,  Greene  county; 
Jas.  T.  Neville,  Judge. 

Action  by  B.  J.  Rhodes  against  Jerome 
Dickerson.  Judgment  for  plaintiff.  Defend- 
ant appeals.    AlBrmed. 

O.  A.  Watson,  for  appellant  J.  T.  White 
and  W.  R.  Self,  for  respondent 

BARCLAY,  J.  Tb«  learned  counaal  ter 
the  parties  in  this  case  do  not  agree  aa  to  the 
nature  of  tbe  action.  We  consider  It  an  ac- 
tion at  law  for  damages  for  fraud.  Many  of 
tbe  material  facts  are  not  disputed.  In  June, 
1898,  plahitlff  borrowed  of  defendant  I12,- 
500.  As  security  for  the  loan  he  executed 
a  mortgage  to  defendant  on  certain  lands  In 
Arkansas.  The  loan  was  evidenced  by  a  note 
to  tbe  order  of  defendant  dated  June  6,  1898, 
with  Interest  from  date  at  10  per  cent  per 
annum,  to  be  compounded  annually.  It  was 
payable  by  ita  terms  "on  or  before  four  years 
after  date."  At  the  end  of  the  flrat  year,  tn 
June,  1809,  plaintiff  paid  the  first  Installment 
of  Interest  on  the  note.  The  following  year. 
May  31,  1000,  plaintiff  notified  defendant 
that  he  was  ready,  and  desired,  to  pay  the 
whole  of  said  Indebtedness,  inrlnclpal  and  in- 
terest The  petition  charges  that  defendant 
then  stated  to  plaintiff  that  the  note  and 
security  were  In  Michigan  tat  the  poaseaaion 
of  a  stranger,  when  in  tact  defendant  then 
liad  them  under  bis  control.  Plaintiff  then 
went  to  St  Louis  and  caused  the  money  nec- 
essary to  pay  the  full  amount  of  said  inter- 
est and  principal  to  be  aoit  to  Springfield, 
Mo.,  and  to  be  deposited  with  a  banidng  com- 
pany. On  June  11,  1900,  d^endant  was  no- 
tified by  said  banking  ccnupany  that  the  mon- 
ey waa  there,  ready  to  be  paid  to  him  in  full 
for  said  note  and  accrued  interest.  Shortly 
afterwards  in  the  same  month,  1900,  plaintiff 
made  a  tender  to  defendant  in  gold  coin  of 
tiie  United  States  of  the  full  amount  then 
due  upon  the  note,  including  Interest  to  tltat 
date;  but  the  defendant  refused  to  accept 
the  same,  and  refused  to  surrender  the  note 
or  to  take  any  other  atep  to  releaae  plaintiff's 
obligation.  Plaintiff  charges  that  defendant 
further  made  a  number  of  mlarepresentations 
to  plaintiff  concerning  the  whereabonta  of 
the  note,  so  that  plaintiff  was  unaware  In 
whose  custody  the  same  waa  until  July  7, 
1900,  when  plaintiff  discovered  that  the  note 
was  in  tbe  possession  of  the  Union  National 
Bank  of  Springfirid  as  owner.  Thereupon 
plaintiff  Immediately  paid  off  tbe  note,  with 
interest  to  the  bank  on  July  7,  1900,  and 
procured  the  surrender  of  said  note  and  mort- 
gage. This  action  Is  fOr  the  amount  of  In- 
terest which  plaintiff  was  obliged  to  pay  in 
exceas  of  what  was  due  at  tiM  time  plain- 
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tiff  offered  to  make  payment  to  defendant 
and  was  prevented  from  discharging  the  ob- 
ligation by  reason  of  the  facts  aforesaid. 
The  amended  answer  of  defendant  (besides  a 
general  denial)  admitted  the  execution  and 
dellTO^  of  the  note,  as  well  as  the  tender  of 
the  principal  and  Interest  to  defendant  at 
the  time  mentioned.  But  defendant  denied 
that  he  was  then  the  owner  of  the  note, 
but  alleged  that  prior  to  that  time  It  had 
been  transferred  for  value  to  the  Union  Na- 
tional Bank.  The  case  was  tried  with  the 
aid  of  a  Jury.  There  was  much  evidence  to 
sustain  plaintiff's  allegations.  Defendant  did 
not  testify  at  all.  The  president  of  the 
Union  National  Bank,  as  a  witness  for  de- 
fendant, stated  that  his  bank,  June  15,  1900, 
bought  the  note  of  defendant,  who  offered  it 
for  sale.  The  following  Instructions  were 
given  by  the  court  of  Its  own  moti<»),  viz.: 
"(1)  By  the  terms  of  the  note,  read  in  evi- 
dence, the  plaintiff  had  a  right  to  pay  same 
at  any  time  upon  reasonable  notice  to  the 
holder  thereof.  (2)  If  you  find  from  the  evi- 
dence that  plaintiff  was  at  any  time  ready 
and  willing  to  pay  off  the  note,  and  that  he 
so  notified  defendant,  and  if  you  further  find 
from  the  evidence  that  the  defendant  was  at 
the  time  of  receiving  such  notice  the  owner 
of  said  note,  then  it  was  defendant's  duty  to 
act  in  good  faith  with  plaintiff  In  his  en- 
-deavor  to  pay  same;  and  if  you  further  find 
that  defendant  made  any  false  statement  to 
plaintiff  In  reference  to  the  ownership  or 
whereabouts  of  the  note,  for  the  purpose  of 
'deceiving  him  and  preventing  or  delaying  the 
payment  thereof,  and  that  plaintiff  was  de- 
ceived thereby,  and  was  ready  and  willing 
to  pay  the  same  at  all  times  nntll  the  note 
was  finally  paid,  and  that  he  used  all  rea- 
sonable endeavors  to  pay  the  same;  and  If 
you  further  find  from  the  evidence  that  by 
reason  of  the  foregoing  state  of  facts  plam- 
tlff  was  compelled  to,  and  did,  pay  a  greater 
amount  of  Interest  In  paying  off  the  note 
than  he  otherwise  would  have  done,— then 
you  will  find  the  issues  for  the  plaintiff,  and 
assess  his  damages  at  a  sum  equal  to  the 
amount  of  such  Increased  Interest,  not  to 
«xceed  the  amount  sued  for;  that  is,  $115. 
9)  It  devolves  upon  plaintiff  to  establish  all 
•of  the  foregoing  facts  by  a  preponderance  or 
greater  weight  of  the  evidence,  and  unless 
he  has  done  so  your  verdict  should  be  for  the 
•defendant.  (4)  Upon  notice  by  the  maker  of 
a  desire  to  pay  a  note  of  the  charactra  of  the 
-one  In  omtroversy,  each  party  Is  entitled  to  a 
reasraiable  time,  acccvdlng  to  the  drcum- 
«tances  In  the  case,  to  complete  the  transac- 
tion; and  what  a  reasonable  time  Is  Is  for 
the  Jury  to  say,  from  a  consideration  of  all 
the  facts  and  circumstances  in  evidence. 
(5)  If  defendant  was  not  the  owner  of  the 
note  at  the  time  plaintiff  notified  him  that 
he  desired  to  pay  It  then  he  was  under  no 
legal  obligation  to  aid  in  Its  procurement  for 
payment."  Defendant  submitted  several  re- 
quests for  InstructionB,  which  were  refused; 


but  no  assignment  of  error  thereon  Is  made, 
except  as  to  one,  which  was  a  binding  In- 
struction to  find  for  defendant  The  Jury 
found  for  plaintiff  in  the  sum  of  (97.22,  and 
Judgment  was  rendered  accordingly.  De- 
fendant appealed  after  the  usual  formal 
moves  therefor. 

1.  Defendant's  first  contention  Is  that  any 
payment  of  excessive  Interest  was  a  volun- 
tary payment  and  as  such  the  amount  there- 
of could  not  be  recovered  back.  It  is  a  gen- 
eral rule  of  law  that  a  voluntary  payment 
of  money  cannot  be  recovered,  where  all  the 
facts  are  known,  barring  certain  exceptional 
instances,  not  in  question  here,  for  example, 
those  expressly  defined  In  chapter  82,  Rev. 
St  1899.  Many  Missouri  decisions  (of  which 
Wolfe  V.  Marshal,  62  Mo.  167,  Is  a  type) 
sustain  that  general  proposition.  But  it  la 
Irrelevant  to  the  Issue  In  the  present  action. 
Here  no  voluntary  payment  was  made  to  de- 
fendant The  case  which  platotiff  makes  is 
that  he  was  obliged  to  pay  to  the  Union 
National  Bank  an  excess  over  the  amount  of 
Interest  Justly  due  by  him  on  account  of  de- 
fendant's willful  mlsrepresoitatlons  concern- 
ing the  ownership  of  the  note  and  the  trans- 
fer of  the  same  to  the  Union  National  Bank, 
after  plaintiff  had  offered  to  pay  to  defend- 
ant the  amount  due  according  to  the  terms  of 
the  contract. 

2.  Defendant  farther  claims  that  there  Is 
no  evidence  of  duress  or  compulsion  Influen- 
cing plaintiff's  action  In  paying  the  excess  of 
interest  This  is  quite  true.  No  such  evi- 
dence was  necessary  to  sustain  the  plaintiff's 
case.  Fraud  in  law  Is  a  substantive  ground 
for  recovery.  Ita  shapes  are  so  manifold  that 
courts  usually  refrain  from  attempting  to  de- 
fine it,  preferring  to  let  each  case  be  deter- 
mined by  its  own  facts.  It  is  clear  to  us 
that  the  facts  charged  in  the  petition,  sub- 
mitted by  the  Instructions  and  found  by  the 
Jury,  In  the  case  at  bar,  constitute  a  case 
of  fraud,  entitling  plaintiff  to  the  relief  which 
the  trial  court  afforded.  If  defendant  owned 
the  note  when  plaintiff  applied  to  him  to 
pay  it  according  to  ita  terms,  and  yet  will- 
fully  misrepresented  the  ownership  and  mis- 
led plaintiff  thereby,  so  that  he  was  damaged 
by  having  more  Interest  to  pay  to  a  third 
party,  to  whom  defendant  meanwhile  trans- 
ferred It  plaintiff  has  an  undoubted  right 
of  action  for  the  fraud  involved  In  such  con- 
duct on  defendant's  part  The  facta  exhibit- 
ed here  fully  warrant  the  inference  that  de- 
fendant intended  to  delay  the  prompt  pay- 
ment of  the  note  by  plaintiff,  and  that  defend- 
ant's conduct  and  statemoits  were  inspired 
by  that  Intent  after  May  31,  1900,  when  plain- 
tiff applied  to  defendant  to  be  allowed  to  pay 
his  obligation.  The  cause  of  action  Is  In  the 
natuM  of  deceit,  and  It  Is  sustained  by  an* 
thorlty,  If  any  Is  needed.  Parker  v.  Mar- 
quis, 64  Mo.  88;  Bank  v.  Orandall,  87  Mo. 
208;  Bank  v.  Byers,  139  Mo.  627,  41  S.  W. 
826. 

9.  Without  attempting  a  full  review  of  th« 
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cue.  It  Is  safe  to  say  that  the  learned  trial 
Judge  properly  construed  tbe  note  by  tbe  Ibat 
inatmction  glren,  and  that  the  evidence  fnUy 
supported  the  submission  of  the  facts  stat- 
ed In  the  second  instruction.  Tbe  only  objec- 
tion assigned  to  the  latter  is  that  it  did  not 
restrict  the  recovery  to  interest  accruing  aft- 
er June  18,  1900,  tbe  date  when  plaintlfl  made 
the  formal  tender  In  gold  to  defendant  That 
tender  amounted,  no  doubt,  as  claimed,  to 
an  admission  that  the  sum  tendered  tras  due 
(Williamson  r.  Baley,  78  Mo.  636);  but  It  did 
not  baTe  the  effect  to  waive  any  part  at 
plaintUTs  demand  for  the  fraudulent  acta  of 
defaidant  which  had  occurred  before.  Plain- 
tUTs first  application  to  defendant  to  pay  the 
note  was  on  Bfay  31,  1800.  Defendant  then 
owned  tbe  note,  according  to  all  the  evidence. 
Yet  be  did  not  contradict  at  the  trial  plaintitTs 
accomit  of  his  misleading  statements  to  the 
effect  that  he  did  not  control  tbe  note.  If 
a  ftaud  -was  perpetrated  by  those  statements 
and  plalntUTs  resulting  Injury,  the  formal  ten- 
der on  the  note,  June  18^  1900,  would  be  no 
more  a  waiver  of  any  part  of  tbe  damages 
caused  by  tbe  fraud  than  was  plalntUTs 
final  payment  of  the  note  to  the  bank  in  July. 
4.  Defendant  finally  claims  that  the  Judg- 
ment should  have  been  arrested  because  the 
petition  omitted  to  state  that  the  payment  of 
interest  sued  for  occurred  through  duress, 
compulsion,  fraud,  or  mistake.  We  have  not 
deemed  It  necessary  to  set  forth  the  petition 
at  large.  It  covers  some  three  pages  In  the 
printed  abstract  on  this  appeal.  Its  substance 
has  been  fully  outlined  ahready.  So  far  as 
concerns  the  omission  to  allege  duress,  com- 
pulsion, or  mistake,  such  omissions  would  not 
Impair  plaintllTs  right  of  recovery  uiwn  the 
real  theory  on  which  the  petition  proceeds, 
which  Is  fraud.  Allegations  to  Indicate  fraud 
appear  to  us  sufficiently  numerous  to  satisfy 
the  most  critical  taste.  We  will  mention  a 
few  of  the  allegations  of  that  sort  which  the 
petition  affordB:  "For  tbe  purpose  of  de- 
frauding plaintiff,  and  in  order  to  endeavor  to 
cheat  and  defraud  plaintiff  out  of  his  said 
property,  and  to  prevent  the  carrying  on  of 
the  trade  above  mentioned,  so  that  the  de- 
fendant might  foreclose  and  take  all  of  the 
defendant's  property,  the  defendant  represent- 
ed to  the  plaintiff  that  the  said  note  and 
collateialB  wore  then  In  tbe  state  of  Michigan 
in  tite  hands  of  a  stranger,  when  In  truth  and 
in  fact  they  were  then  In  the  defendant's 
possession  and  could  have  been  delivered  at 
any  time.  •  •  •  The  said  Dlckerson  con- 
tinued to  pat  the  plaintiff  off  from  time  to 
time,  saying  that  he  would  write  toe  the 
papers,  and  that  be  had  written  tor  the  pa- 
pers, and  that  be  would  telegraph  for  the 
papers,  and  that  he  was  ready  to  receive  the 
payment  as  soon  as  the  papers  would  come, 
when  in  truth  and  in  fact  the  papers  wwe  all 
the  said  time  in  the  possession  of  tbe  said 
defendant  •  •  •  The  defendant  conceal- 
ed from  the  plaintlfl  by  that  means  the  where- 
abouts of  the  said  papers  and  the  ownership 
69S.W.— t 


of  the  said  note,  reisresenting  that  it  was  held 
by  some  person  in  Michigan,  whose  name  and 
address  he  would  not  give,  while  in  truth  and 
In  fact  tbe  said  papers,  the  said  note,  mort- 
gage, and  said  collaterals,  were  at  all  times 
In  the  possession  of  the  defendant  and  tbe 
defendant  made  such  representations  to  tbe 
plaintiff  for  the  purpose  of  defrauding  and 
preventing  the  payment  of  the  said  note  and 
the  discharge  of  the  said  mortgage,  in  order 
I  to  cheat  and  defraud  tbe  plaintiff  out  of  his 
I  said  property.    That  by  reason  of  the  fraud 
!  and  misrepresentation  of  the  defendant  tbe 
I  plaintiff  was  wholly  unable  to  And  tbe  said 
{  papers  and  said  note  until  finally,  on  the 
:  7th  day  of  July,  1900,  the  plaintiff  discovered 
i  that  his  note  and  collateral  and  the  said  mort- 
I  gage  were  in  tbe  Union  National  Bank,"  etc. 
These   charges   of  bad   motive   and   actual 
fraud  were  connected  with  a  full  account  of 
the  essential  facts  of  the  transaction  already 
sketched  In  the  course  of  this  opinion.    There 
surely  was  no  lack  of  sufficient  allegations 
that  the  wrong  done  was  Intentional  on  de- 
fendant's part.    In  that  particular  there  was 
no  weakness  In  the  plaintiff's  pleading,  and  no 
valid  g^round  of  criticism  on  which  to  sustain 
the  motion  in  arrest  of  Judgment 
The  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  coneor 


OAUBIiES  et  nz.  v.  CRAIG. 

(Court  of  Appeals  at  St  Louis,  Mo.    May  27, 

1902.) 

INJUNCTION— OPERATION    OP    FERRY— M0NIC- 

IPAJUrrr— REOULATINO  FERRIES-APPBAL 

— CONSTITUTlONAli  QUESTION. 

1.  Plaintiffs  were  licensed  by  the  city  of  Cape 
Girardeau  to  operate  a  ferry  from  that  city  to 
the  other  side  of  the  Mississippi  river.  De- 
fendant, who  had  previously  operated  another 
ferry  between  the  same  points  nuder  a  similar 
license,  continued  to  operate  the  same  after  bis 
license  expired.  Held,  that  injnnction  would  lie 
to  prohibit  the  further  carriage  of  passengers, 
etc.,  from  said  city  by  the  ferry  of  defendant, 
DOtwithstanding  defendant  had  a  licence  for 
such  ferry  from  the  county  court  of  Cape 
Girardean  county. 

2.  Cape  Girardeau  is  a  city  of  the  tiiird 
class  having  authority  to  license  and  regulate 
ferries.  A  license  issued  by  the  county  court 
would  not  dispense  with  the  necessity  of  a  city 
license  for  a  ferry  betweeu  the  city  and  the 
opposite  shore  of  the  Mississippi  river. 

3.  A  ferry  franchise  Is  property,  which  will 
be  protected  by  injunction,  where  a  direct  pe- 
cuniary loss  ensues  to  plaintiff  by  the  uunu- 
thorized  aud  continuous  operation  of  a  rival 
ferry. 

4.  No  constitutional  question  is  available  on 
appeal,  unless  raised  in  the  trial  court  in  some 
appropriate  way. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court  Cape  Girardeau 
county;    Henry  C.  Hlley,  Judge. 

Action  by  John  Canble  and  wife  against 
James  Craig.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

R.  h.  Wilson  and  Wilson  &  Cramer,  for 
appellant    F.  £.  Burrough,  for  respondents. 
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BARCLAY,  J.  This  snlt  Is  baaed  npon  a 
petition  of  plalntlDfs  (respondents),  John 
Ganble  and  his  wife,  a^lnst  defendant  (ap- 
pellant), James  Craig,  brotight  in  the  Cape 
Girardeau  circuit  conit,  seeking  to  enjoin  de- 
fendant from  mnnlDg  and  operating  a  ferry 
for  tranairarting  passengers  and  freight 
across  the  Mississippi  river  from  the  city  of 
Cape  Girardeau  to  East  Cape  Girardeau,  in 
Illinois.  A  temporary  injunction  was  issued 
June  21,  1901,  which  on  trial  in  the  circuit 
court  was  made  perpetual.  The  main  fea- 
tures of  the  preliminary  restraining  order 
were  to  forbid  defendant  "from  carrying  pas- 
sengers or  freight  from  said  city  across  said 
river  to  Illinois  for  hire  or  for  nothing,"  tm- 
tll  defendant  obtained  a  ferry  license  from 
the  city  of  Cape  Girardeau,  etc.  It  appeared 
by  the  evidence  that  on  the  15th  day  of 
April,  1901,  and  until  the  injunction  was 
made  perpetual,  respondents  had  a  license 
from  the  city  of  Cape  Girardeau  to  operate 
a  ferryboat  from  said  dty  to  the  Illinois 
shore,  opiwsite  said  city.  On  May  21,  1901, 
the  clerk  of  the  Cape  Girardeau  county  court 
Issued  a  license  to  the  Caubles  to  run  a  ferry 
across  said  river  from  Cape  Girardeau  to  the 
Illinois  shore.  It  seems  that  the  commis- 
sioners of  Alexander  county,  III.,  revoked 
and  refused  to  grant  a  new  ferry  license  to 
plaintllfs  to  operate  a  ferry  boat  from  the 
Illinois  shore  across  the  river  to  the  city  of 
Cape  Girardeau,  and  plaintiffs  had  no  license 
from  the  commissioners  of  said  Alexander 
county.  111.,  at  the  time  of  application  for 
said  injunction,  nor  at  the  time  said  injunc- 
tion was  made  perpetual.  Before  and  at  the 
time  of  the  application  of  plaintiffs  for  in- 
junction, and  when  the  same  was  made  per- 
petual, Craig  &  Hartweg  (under  whom  de- 
fendant claims)  had  a  license  from  the  com- 
missioners of  Alexander  county.  111.,  to  oper- 
ate a  ferryboat  from  East  Gape  Girardeau, 
in  said  Alexander  oonnty,  IIL,  across  the 
Mississippi  rlva:,  to  the  city  of  Cape  Girar- 
deau. On  the  26th  day  of  April,  1901,  &-aig 
&  Hartweg  had  a  license  from  the  county  of 
Cope  Girardeau,  Mo.,  to  operate  a  ferryboat 
from  the  city  of  Cape  Girardeau,  Mo.,  to 
East  Cape  Girardeau,  Alexander  county,  111., 
and  they  had  said  license  at  the  time  of  the 
application  for  said  injunction,  and  when  the 
same  was  made  perpetnal.  Upon  April  16, 
1901,  defendant  had  a  license  from  the  city 
of  Cape  Girardeau  to  operate  a  ferry  from 
said  city  to  East  Cape  Girardeau,  III.,  but 
said  license  expired  on  the  last  named  date. 
Thereafter  defendant  had  no  ferry  license 
from  said  city  up  to  the  time  when  the  In- 
junction was  made  perpetual.  Both  the 
boats  of  plaintiffs  and  defendant  were  duly 
inspected  by  the  United  States  authorities 
and  had  complied  with  the  federal  laws  on 
that  subject  On  the  4th  day  of  April,  1901, 
10  days  before  the  expiration  of  the  license 
granted  to  them  to  operate  a  ferry,  defend- 
ant, Craig,  and  Mr.  Hartweg  presented  a  pe- 
tition to  the  council  of  the  city  of  Cape  Gi- 


rardeau, Ho.,  praying  that  a  new  license  be- 
granted  to  them,  which  petition  was  accom- 
panied by  the  required  fees  and  a  sufficient 
bond  for  the  faithful  performance  of  their 
duties  as  ferrymen.  The  petltVm  was  by 
the  council  referred  to  a  committee,  which 
reported  that  no  license  should  be  granted 
the  applicants,  because  the  Illinois  authorl- 
ttea  had  revoked  the  license  of  John  Cauble 
and  bis  wife,  and  that  no  license  should  be 
granted  -  to  Craig  &  Hartweg  until  the  Illi- 
nois authorities  should  grant  a  license  t» 
these  plaintiffs.  The  city  council  adopted 
the  report  of  said  committee,  and  refused  to 
grant  a  license  to  Craig  &  Hartweg.  The 
plaintiffs  obtained  the  injunction  against  de- 
fendant after  the  term  of  the  old  city  license 
of  defendant  expired.  D^endant  appealed 
In  due  course  from  the  final  Judgment  of  in- 
junction after  the  usual  motions  and  excep- 
tions. The  foregoing  outline  of  the  case  la 
taken  In  the  main  from  the  very  fair  atate- 
ment  prepared  by  the  appellant. 

1.  No  question  under  the  federal  or  state 
constitution  was  raised  in  the  trial  court. 
So  the  appeal  falls  properly  within  the  Jn- 
rlsdictlon  of  this  court  It  has  been  i>eld  by 
the  supreme  court  very  positively  that  no 
constitutional  question  Is  available  on  ap- 
peal, unless  it  was  raised  in  aome  appro- 
priate way  In  the  trial  court  Bennett  v. 
Hallway  Co.,  lOB  Mo.  642,  16  S.  W.  947; 
Lang  V.  Callaway,  184  Mo.  491,  36  &  W.  113& 
Whether  or  not,  therefore,  an  exclusive  privi- 
lege for  a  ferry  at  Oap«  Girardeau  may  be 
granted  by  that  city,  or  whethw  that  city's- 
claim  of  right  to  license  ferries  Is  in  any  re- 
spect an  infringement  of  the  Jurisdiction  of 
congress  to  regulate  interstate  commerce 
(within  the  meaning  of  the  supreme  court 
of  the  United  States  in  the  Gloucester  Ferry 
Co.  Case,  114  U.  S.  196,  6  Sup.  Ct  826,  2» 
L.  Ed.  158,  and  In  the  Oovlngton  tt  C.  Bridge 
Co.  Case,  154  U.  S.  204,  14  Sup.  Ot  1<I87,  38 
li.  Ed.  962)  are  questions  not  before  us. 

2.  The  substance  of  the  wliole  controversy 
as  presented  by  this  record  is  that  plaintiffs 
have  duly  obtained  the  proper  lieeosee  to 
operate  a  ferry  fiom  the  city  of  Oape  Girar- 
deau, and  the  defendant,  having  no  such  li- 
cense from  that  city,  has  been  'enjoined  from 
carrying  passengers  or  freight  by  his  ferry- 
boat from  said  dty  wttiioat  that  license. 
Gape  Olrardeaa  Is  a  dty  of  the  third  class. 
Its  charter  declares  that  tbe  coondl  shall 
(am<Hig  other  tilings)  have  power  and  author- 
ity "to  license  ferries,  and  to  regulate  tlie 
same  and  the  landing  thereof  within  the 
limits  of  the  city."  Rev.  Bt  1899,  8  6857. 
Another  part  of  the  charter  provides  that 
"all  license  tax  shall  be  regulated  by  ordi- 
nance." Id.  8  5823.  An  ordinance  regulat- 
ing ferries  has  been  duly  enacted  by  tbe 
council  of  the  dty.  The  first  section  of  that 
ordinance  declares  that:  "No  person  or  co- 
IHirtneTship  of  persons  shall  keep  a  ferry 
within  the  limits  of  this  dty,  so  as  to  de- 
mand or  recdve  pay  for  transporting  per- 
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sons  or  property  across  the  Mississippi  river, 
•r  use  In  any  -way  the  wharf  or  shore  of 
said  river  as  a  ferry  landing,  without  a  li- 
cense therefor;  and  every  person  who  shall 
rMnte  the  provisions  of  this  se<*tlon  shall 
be  deemed  guilty  of  a  misdemeanor."  The 
ordinance  also  provides  that:  "Any  person 
who  shall  desire  to  keep  a  ferry  within  the 
limits  of  this  dty  shall  petition  the  mayor 
and  cotmcU  for  a  license  therefor,  setting 
forth  in  the  petition  the  number  and  kind 
of  boats  Intended  to  be  employed,  the  length 
of  tlBue  for  which  license  is  wanted,  and  the 
place  w^here  such  ferry  is  designed  to  be 
kept"  Ftnthw  sections  of  the  ordinance  au- 
thorize the  mayor  and  council  (by  ordinance) 
to  direct  a  license  to  issue  and  to  prescribe 
the  license  fee  to  be  paid  for  each  six 
months.  Then  follow  a  number  of  provi- 
sions in  regard  to  the  renewal  of  licenses, 
giving  of  bond  for  the  faithful  performance 
of  duties  imposed  by  the  ordinance,  and  a 
variety  of  regulations  intended  to  provide 
safe  transxMjrtation  of  passengers  and  ve- 
hicle* and  to  limit  the  charges  for  such  serv- 
ice. Nmw  of  these  features  are  Important 
in  ttaefr  bearing  on  the  case  at  bar.  Defend- 
ant contends  that  the  granting  of  a  ferry  li- 
cense (in  the  manner  indicated  by  the  ordi- 
nance) to  each  applicant  Is  a  violation  of  the 
fandamental  law  prohibiting  special  legisla- 
tion and  the  granting  of  exclusive  privileges. 
One  answer  to  that  contention  must  be  that 
it  Involves  constitutional  questions  which 
were  not  raised  in  the  chrcult  court,  and 
which  cannot  be  effectively  raised  now,  un- 
der the  Missouri  decisions  above  cited.  Fur- 
thermore the  city  license  of  plaintiffs  does 
not  purport  to  be  exclusive. 

3.  On  the  general  merits  of  the  case,  there 
can  be  no  doubt,  at  this  day,  that  the  right 
to  enjoy  a  ferry  franchise  is  property,  the 
full  use  of  which  the  courts  will  protect  by 
apftroprlate  remedies,  one  of  which  Is  by  In- 
jSBCtioii,  where  (as  here  appears)  a  direct 
peeaniarT  loss  ensues  to  plaintiff  by  the  un- 
authorized and  continuous  operation  of  a 
rival  ferry.  Carroll  v.  Campbell,  106  Mo. 
D51,  17  a  W.  884;  Capital  City  Ferry  Co.  v. 
Obles  Sl  Callaway  Transp.  Ob.  (K.  C.)  61  Mo. 
App.  228;  Mayor,  etc.,  v.  Starin,  106  N.  T.  1, 
12  K.  B.  631;  Mdnnis  v.  Pace,  78  Miss.  060, 
2BSontb.835. 

4.  The  fact  that  defendant  has  obtained  a 
ferry  license  from  the  county  court  of  Cape 
Girardeau  county  under  the  terms  of  section 
7426^  Rer.  St.  1896,  Is  no  obstacle  to  the  re- 
lief which  plaintiff  seeks.  The  want  of  a 
city  license  would  not  be  cured  by  a  license 
Issned  from  any  other  authority,  in  tiie  ex- 
isting condition  of  the  law  on  that  subject. 
Simpson  V.  Savage,  1  Mo.  358;  Harrison  v^ 
State.  0  Mo.  630  (reprint,  626). 

6.  There  is  no  showing  to  convince  us  that 
the  defendant  has  obtained  the  proper  11- 
eense  to  operate  a  ferry  for  transferring  pas- 
•CBgers,  etc.,  from  the  city  of  (Tape  GMrardeau 
ts   the  c^ypoalte   shore   of   the   Mlsslasli^ 


river;  and  under  the  rulings  of  the  supreme 
court  In  State  v.  Cramer,  96  Mo.  75,  8  S.  W. 
788;  Carroll  v.  Campbell,  M8  Mo.  550.  17  8. 
W.  884;  Id.,  110  Mo.  557,  19  S.  W.  809,  plain- 
tiffs are  entitled  to  Oie  protection  of  their 
franchise,  which  flw  trial  conrt  accorded 
to  them. 

6.  Constitutional  questions  l)elng  out  of 
the  case,  there  Is  little  left  to  discuss  on  this 
appeal.  The  last  group  of  Missouri  deci- 
sions above  cited  appear  decisive  of  every 
issue  properly  before  ua. 

The  Judgment  is  affirmed. 

BLAMD,  P.  J.,  and  GJOODE,  J.,  concur. 
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NOTB-NOTICE    OF    DISHONOR— UABIUTT    OF 

INDORSBR—BVIDBNCB— APPEAL 

— 1K8TRC0T10N8. 

1.  Plaintiff,  as  holder  tt  a  ne^iotiable  note, 
caused  notice  o{  diabonor  to  be  giToo  by  mail- 
iDg  it  to  defendant  on  the  last  day  of  grace, 
directed  to  the  same  rfty  wliereiB  the  protest 
occurred,  and  whei<e  defemdaat  lived.  Htld, 
that  the  notice,  under  Missonri  deci«ionB,  should 
have  been  served  personally  upon  hjin,  bat  that. 
If  he  actually  i-eceived  notice  by  any  means 
not  later  ttiau  ttie  day  following  the  last  day 
of  grace,  it  was  auticieBt  to  dmrgc  hhn  as  in- 
dorser. 

2.  When  an  Indorser,  residinz  in  the  city 
where  a  note  Is  payable,  actually  receives  uo- 
tice  of  dishonor  on  the  day  following  the  last 
day  of  grace,  it  is  immaterial  that  it  was  sent 
by  mail,  instead  of  being  persoually  delivered. 

S.'Notice  of  dishonor  is  requisite  to  fix  the 
liability  of  au  indorser  upon  a  negotiable  note, 
and  the  burden  of  proof  rests  upon  the  holder 
of  the  paper  to  show  notice  of  pi-otest  was  sea- 
sonably given  to  an  indorsee,  defendant. 

4.  In  a  suit  against  the  last  indorser  of  a 
note,  it  is  not  easeatial  to  show  that  notice  was 
given  to  any  other  indorser  but  him. 

5.  Defendant  admitted  having  received  a  no- 
tice of  protest,  withoirt  spedfjing  the  time,  aad 
it  appeared  thSt  the  notice  had  been  mailed  to 
tun  ou  the  laat  day  of  pace,  aad  that  defend- 
ant had  a  place  of  bosiness  in  the  city  where 
the  notice  was  posted.  Btld,  that  tiie  trial 
judge  was  warranted  in  finding  that  defendant 
received  the' notice  on  the  day  following  that 
«o  which  it  was  mailed. 

0.  A  claim  of  error  in  giving  instructions  is 
not  available  on  appeal,  where  that  point  was 
not  assigned  in  the  motiou  for  new  trial. 

7.  A  swem  certiftmte  ef  pnotest  by  a  notary 
public  is  prima  facie  evidence  of  the  facts  vt 
demand  of  payment,  refusal,  and  protest,  aa 
well  as  of  notice  of  dishonor  to  the  parties  In- 
terested in  the  note. 

8.  The  word  "mailed,"  as  applied  to  -  notioe  of 
protest,  implies  that  the  requisite  postage  waa 
prepaid  on  the  letter. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Phelps  county; 
L.  B.  Woodside,  Judge. 

Action  by  the  Kolla  State  Bank  against 
Julius  Pezoldt  and  others.  Judgment  for 
plaintiff.  Defendant  Fesoldt  appeals.  Af- 
firmed. 


Orites  ft  GarrisiMi,  for  appellant 
&  C.  H.  Jones,  for  respondegort  > 
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BARCLAY,  J.  This  action  originated  be- 
fore a  justice  of  tlie  peace.  It  la  founded  on 
a  negotiable  promissory  note,  dated  "RoUa, 
Mo.,  Jane  21,  1900,"  at  60  days,  for  $2150  and 
interest,  payable  to  the  order  of  E.  A.  Good- 
hue, and  expressed  to  be  for  value  received. 
It  Is  signed  by  F.  E.  Dowd.  On  the  back  are 
indorsements  by  the  payee,  Goodhue,  and  by 
J.  S.  Dowd  and  Julius  Pezoldt,  successively. 
The  maker  and  these  three  Indorsers  were 
made  defendants  In  the  summons  In  the  Jus- 
tice's court  Plaintiff,  the  Rolla  State  Bank, 
had  Judgment  before  the  Justice  against  three 
of  the  defendants;  the  other  (J.  S.  Dowd) 
not  having  been  served  with  process.  Mr. 
Pezoldt  alone  appealed  to  the  drcnlt  court, 
where  a  trial  anew  took  place  before  the 
learned  Judge  without  a  Jury.  A  Judgment 
for  plaintiff  for  $262  (Including  interest)  re- 
sulted. The  leading  Issue  presented  hi  the 
case  is  whether  the  proper  steps  were  taken 
by  plahitlff  to  fix  the  liability  of  defendant 
as  Indorser  of  the  note  In  suit  Plaintiff  read 
In  evidence  the  note  (which  bore  the  proper 
revenue  stamp,  duly  canceled),  with  the  in- 
dorsements already  mentioned.  Then  was  of- 
fered the  certificate  of  protest  of  the  notary. 
The  latter,  after  the  usual  statements  of  pre- 
sentment, demand,  nonpayment,  and  protest, 
recited  that  the  notary  had  given  notice  in 
writing  thereof,  August  23,  1900,  to  defend- 
ant and  the  other  parties  to  the  paper,  by 
mailing  the  same  to  each  of  them  at  Rolla, 
Mo.  We  do  not  quote  the  certificate  fully. 
It  was  duly  verified  by  the  affidavit  of  the 
notary,  and  is  conceded  to  be  sufficient,  except 
in  the  particulars  pointed  out  by  defendant's 
criticisms,  which  we  shall  discuss.  Plaintiff 
then  Introduced  testimony  tending  to  show 
that  defendant  was  a  butcher,  and  had  a  busi- 
ness shop  In  Bella,  Mo.,  in  which  city  the 
plaintiff  bank  was  also  located.  In  a  conver- 
sation with  the  cashier  of  plaintiff,  about  a 
month  after  the  note  was  due,  defendant  ad- 
mitted that  he  had  received*  the  notice  of 
protest;  but  no  statement  of  defendant  was 
given  in  evidence  fixing  the  date  or  time 
when  he  received  the  notice.  It  further  ap- 
peared that  the  bank  officers  knew  that  de- 
fendant had  a  place  of  business  In  Rolla  when 
the  note  became  due.  The  defendant  Intro- 
duced no  testimony  at  the  trlaL  On  these 
facts  the  learned  trial  Judge  refused  an  abso- 
lute ruling  that  plaintiff  was  not  entitled  to 
recover.  He  gave,  on  the  contrary,  the  two 
following  declarations  of  law  for  plaintiff: 
"(1)  The  court  declares  the  law  to  be  that, 
while  the  certificate  of  protest  read  In  evt- 
dence  is  not  sufficient  to  show  notice  of  the 
presentment,  demand,  and  protest  of  the  note 
sued  on,  yet  If  it  Is  further  shown  that  the 
defendant  received  the  notice  of  such  present- 
ment, dcQiand,  and  protest,  stated  in  said 
certificate  to  have  been  mailed  to  him,  then 
the  law  presumes  that  it  was  received  in  due 
time  after  such  mailing.  (2)  The  court  fur- 
ther declares  the  law  to  be  that  one  who 
writes  his  name  on  the  back  of  a  promissory 


note  before  the  delivery  thereof,  who  is  nei- 
ther the  payee  or  indorsee,  is  presumed  to  be 
a  maker,  and  as  such  person  no  protest  of  said 
note  Is  necessary."  Another  request  by  de- 
fendant for  a  declaration  of  law  was  refused 
in  these  terms:  "(2)  That  it  appears  from 
the  notice  of  protest  in  this  case  read  that 
the  notice  of  protest  was  not  mailed  to  the 
defendant  Pezoldt  at  the  proper  time,  and  the 
Issues  must  be  found  for  the  defendant"  De- 
fendant asked  another  declaration,  which  the 
court  modified,  and  gave,  after  erasing  the 
part  we  indicate  by  inclosing  in  parentheses, 
and  adding  the  words  marked  by  italics.  In 
the  following  copy:  "(1)  The  court,  sitting  aa 
a  Jury  In  this  case,  declares  the  law  to  be 
that  if  the  defendant  Pezoldt  had  a  place  of 
business  in  the  city  of  Rolla,  known  to  the 
plaintiff,  at  the  time  when  the  note  sued  on 
became  due,  then  it  was  not  a  sofficient  pro- 
test of  the  same  to  mall  notice  of  protest  to 
the  defendant  Pezoldt,  (that  it  must  further 
appear  that  all  of  said  defendants  received 
Buoh  notice,)  unless  it  is  furtfior  shoton  that 
such  notice  uas  received  bjf  said  Pexoldt.'" 
After  the  verdict  for  plaintiff  a  motion  for 
new  trial  was  filed  by  defendant,  assigning 
these  grounds,  viz.:  "Because  the  court  erred 
in  denying  and  refusing  defendant's  demur- 
rer to  plaintiff's  evidence;  because  the  court 
erred  in  refusing  to  give  and  allow  instruc- 
tions asked  on  behalf  of  defendant^  Nos.  1 
and  2;  because  the  Judgment  of  the  court 
was  erroneous,  and  should  have  been  for  the 
defendant."  A  motion  In  arrest  was  also 
made.  As  no  point  of  error  is  assigned  there- 
on, it  requires  no  further  remark.  These 
motions  were  overruled.  Defendant  then  ap- 
pealed, following  the  usual  procedure  for  that 
purpose. 

1.  The  points  of  error  assigned  in  this  court 
are  that  there  was  no  sufficient  protest  (by 
which  we  imderstand  notice  of  dishonor  to  be 
meant),  and  that  the  trial  court  erred  by  the 
giving  of  the  second  declaration  of  law.  Con- 
cerning the  second  point  of  error,  it  Is  suffi- 
cient to  say  that  defendant's  motion  for  new 
trial  did  not  assign  error  In  the  giving  of  in- 
structions. Hence  that  ground  of  complaint 
cannot  be  considered  on  appeal.  Gordon  r. 
Gordon,  13  Mo.  215;  Haynes  v.  Town  of  Tren- 
ton, 108  Mo.  123,  18  S.  W.  1003;  St  Louis 
Bridge  &  Iron  Co.  r.  St  Louis  Brewing  Ass'n, 
129  Mo.  343,  31  8.  W.  766;  Brown  ▼.  Mays 
(K.  C)  80  Mo.  App.  81. 

2.  Was  the  findhig  of  the  trial  court  correct 
as  to  notice?  The  last  day  of  grace  on  the 
note  in  suit  was  August  23,  1900.  The  holder 
and  the  Indorser  sought  to  be  held  were  both 
resident  in  Rolla,  Mo.,  and  each  had  a  place 
of  business  there.  Tlie  bank  officers  knew 
that  defendant  bad  a  business  shop  there. 
According  to  the  law  as  declared  by  the  trial 
court  on  those  facts.  It  was  not  sufficient  to 
mall  notice  of  protest  to  defendant  In  the 
same  city  on  the  last  day  of  grace.  Plaintiff 
has  not  appealed,  and  defendant  does  not  com- 
plain of  that  ruling.  It  follows  certain  well- 
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remembered  precedents.  Barret  y.  Bvans,  28 
Mo.  331;  Sanderson's  Adm'r  t.  Relnstadler, 
31  Mo.  483;  Gilchrist  v.  DonneU,  63  Mo.  691. 
Jt  is  the  law  of  the  case  as  the  record  stands. 

3.  But  plaintiff  meets  the  difficulty  which 
the  alioTe  rule  produces  by  replying  that,  if 
the  Indorser  actually  receives  the  notice  of 
dishonor  in  due  time  by  any  means,  it  is  suffi- 
cient This  is  now  the  accepted  law.  Bank 
T.  Corcoran,  2  Pet  121,  7  L.  Ed.  368;  Bank  t. 
Wood,  51  Vt  471,  31  Am.  Bep.  692;  Phelps  v. 
Stocking,  21  Neb.  443,  32  N.  W.  217. 

4.  The  time  within  which  notice  must  be 
given,  where  the  indorser  resides  in  the  town 
where  the  default  occurs,  is  at  latest  the  day 
following  that  of  the  protest  Bank  t. 
Walks,  2  Crancb.  C.  0.  294,  Fed.  Caa.  No. 
908;  Spalding  y.  Kruts,  1  Dill.  414.  Fed. 
Caa.  No.  13,201. 

5.  What  Inference  will  the  testimony  rea- 
sonably bear  In  regard  to  the  time  of  receipt 
of  the  notice  by  defendant?  Here  we  have 
the  sworn  certificate  of  -protest  of  the  no- 
tary. It  is  prima  facie,  evidence  of  the  facts 
it  recites  touching  notice  of  dishonor  to  the 
ttartles  to  the  note,  as  well  as  of  demand, 
refusal  of  payment  and  protest  thereof. 
Rev.  St  1890,  I  3134;  Bank  v.  Vaughan,  36 
Mo.  04.  The  certificate  shows  that  the  no- 
tice to  defendant  was  mailed  on  the  last  day 
of  grace.  The  word  "mailed,"  as  used  by 
the  notary  in  his  certificate,  implies  that  the 
requisite  postage  was  prepaid.  Pier  v.  Hein- 
richshoffen,  67  Mo.  163,  29  Am.  Rep.  601.  A 
month  later  defendant  admitted  that  he  had 
received  the  notice,  not  saying  when.  He 
was  a  business  man  in  Rolls.  l%e  posting 
of  the  letter  in  the  mail  at  that  city  on  Au- 
gust 23d.  directed  to  defendant  at  the  same 
place,  warranted  the  inference  of  its  delivery 
in  due  course  on  the  next  day.  The  learned 
trial  judge  had  the  right  to  take  Judicial  no- 
tice of  the  customary  operations  of  the  fed- 
eral mall  service,  so  far  as  to  Infer  that  de- 
fendant received  the  notice  August  24th,  the 
day  following  that  <m  which  the  notary 
mailed  it  to  him  in  the  same  city.  Defend- 
ant did  not  deny  the  testimony  of  his  admis- 
sion of  the  receipt  of  notice,  nor  did  he  offer 
any  testimony  to  show  when  he  received  it 
No  doubt  as  he  claims,  the  burden  of  proof 
that  be  actually  received  the  notice  in  due 
time— that  is  to  say,  on  August  24th,  at 
latest— rested  upon  Ibe  bank  as  plaintiff  here. 
Insurance  Ck>.  v.  Wilson,  29  W.  Ya.  528,  2  S. 
E.  888.  But  we  consider  that  the  bank  dis- 
charged that  burden  by  submitting  the  testi- 
mony already  mentioned,  from  which  the 
trial  judge  was  authorized  to  find  as  a  fact 
as  he  did  find,  that  the  date  when  defendant 
received  the  notice  was  that  of  the  follow- 
ing day  after  it  had  been  duly  mailed  to  de- 
fendant by  the  notary  in  the  same  city. 
Hyslop  V.  Jones,  3  McLean,  96,  Fed.  Cas. 
No.  6,900;  Bradley  v.  Davis,  26  Me.  46; 
Bank  v.  Scalzo,  127  Mo.  164,  29  S.  W.  1032. 
The  note  was  a  statutory  negotiable  prom- 
Issoiy  note  (Rev.  St  1889,  |  457),  and  hence 


notice  of  dishonor  was  requisite  to  transform 
the  defendant's  original  conditional  obliga- 
tion into  an  absolute  one,  in  the  circum- 
stances disclosed  fiy  the  evidence. 

6.  No  error  in  the  modified  declaration  of 
law  as  given  by  the  court  and  above  recited 
would  be  open  to  review,  because  of  the 
<Hnl8slon  already  noted  to  assign  as  ground 
for  a  new  trial  the  giving  of  any  of  the  dec- 
larations or  Instructions. 

7.  There  was  no  error  in  refusing  to  give, 
as  asked  by  defendant,  the  declaration  of 
law  which  the  court  modified.  As  presented, 
it  declared  in  effect  that  to  fix  by  notice  the 
liability  of  defendant  Pezoldt  as  indorser, 
"it  must  further  appear  that  all  of  said  de- 
fendants received  such  notice."  That  find- 
ing was  certainly  not  essential  to  plalntifTs 
recovery.  Defendant  appellant  was  the  last 
indorser.  Whether  or  not  all  the  prior  par- 
ties to  the  note  received  from  the  notary  no- 
tice of  the  dishonor  of  the  paper  could  not 
affect  defendant's  liability,  if  he  had  been 
duly  notified,  on  the  facts  disclosed  by  the 
present  record.  This  is  settled  by  direct  au- 
thority.   Bank  v.  Hatch,  78  Mo.  13. 

The  judgment  is  affirmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


McOAATHY  et  al.  v.  KIRKSLEY  et  al. 
(Supreme  Ck)art  of  Arkansas.    June  7,  1002.) 

RAILROAD     CONTRACTORS— ACTION     BY     SUB- 
CONTRACTOR—RIGHTS OF  INTERVENERS. 

lu  an  action  against  railroad  contractors 
for  work  performed  oy  plaintiff,  a  subcontract- 
or. Interveners  alleged  that  they  were  employed 
by  plaintiff,  and  claimed  the  right  to  sue  de- 
fendants by  reason  of  a  provision  requiring 
plaintiff  to  pay  laborers  when  payments  were 
made  to  him,  and  that  on  defaalt,  defendants 
shonld  have  the  right  to  make  payments  direct 
to  them,  and  that,  before  a  right  to  sue  defend- 
ants shoold  accrue,  plaintiff  must  furnish  evi- 
dence that  the  work  was  free  from  liens. 
Plaintiff  alleged  that  defendants  agreed  that 
the  amounts  due  him  should  be  paid  to  a  trus- 
tee named,  to  be  applied  to  pay  debts  contract- 
ed by  plaintiff  in  performing  his  contract. 
Held,  that  admitting  their  allegations,  and  that 
the  complaint  was  evidence  in  favor  of  inter- 
veners, they  had  no  right  to  sue  defend  iiits 
at  law,  as  were  was  nothing  to  show  that  the:i; 
had  any  interest  in  or  lieu  on  the  debt  which 

Slaiutiff  sought  to  recover,  as  required  by  Sand. 
',  H.  Dig.  {  5636,  relating  to  intervention. 

Appeal  from  circuit  court,  Pulaski  county; 
Joseph  W.  Martin,  Judge. 

Action  by  Bean  and  Wells  against  Mc- 
Carthy &  Relchardt,  railroad  contractors,  for 
work  performed.  sSx)m  a  Judgment  hi  favor 
of  E.  R.  Kirksley  and  others,  interveners,  de- 
fendants appeal.    Reversed. 

The  defendants,  McCarthy  &  Reichardt 
were  contractors  for  tbe  construction  of  the 
C!hoctaw  &  Memphis  Railroad.  As  such  con- 
tractors, they  sublet  a  portion  of  the  work  to 
be  done  to  one  Beau.  Tbe  contract  with 
Bean  contained  tbe  following  provisions,  to 
wit:   "Tlie  contractor  shall  promptly  pay  all 
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snbeontiacton,  material  men,  laborers,  and 
other  emploTte  as  often  as  payments  are 
made  to  him  by  tbe  oeospuiy;  and,  In  the 
event  of  hla  failure  at  aiy  ttafoe  to  do  ao,  tbe 
company  may  retate  tnxn'  all  rabsequent 
estlmatea,  and  pay  wrer  to  said  subcontractor, 
material  men,  and  laborers,  and  other  em- 
ployes, anch  gums  as  may  from  time  to  time 
be  due  them,  respectiyely.  B^ore  final  set- 
tlement Is  made  between  the  parties  kereto 
for  work  done  and  material  fnmisbed  under 
thla  contract,  and  before  any  right  of  action 
shall  accroc  to  tbe  contractor  against  the 
company  tbcrefbr,  tbe  contractor  shall  fur- 
nish eridence  aatlsfactory  to  the  chief  en- 
gineer of  the  company  that  the  work  Is  free 
from  all  Hens  for  labor  and  materials,  and 
that  no  claim  then  exists  against  the  same  for 
which  any  lien  conJd  be  enforced."  Bean 
performed  work  vndcr  the  contract  Another 
person  (Wells)  bad  some  kind  of  an  Interest 
in  this  contract,  or  tn  the  money  dne  under  It 
to  Bean,  and  he  and  Bean  brongbt  this  action 
to  recoTer  of  defendants  the  sum  of  $2,G00, 
claimed  to  be  dae  for  the  work  performed. 
The  complaint  alleged  that  it  had  been  agreed 
between  plaintiffs  and  defendants  that  the 
value  of  the  work  performed  by  Bean  amount- 
ed to  tbe  anm  af  $2,ti00,  and  further  that  it 
had  been  agreed  that  the  amount  named 
should  be  "paid  over  by  the  defendants  to 
the  plaintiff  M.  L.  Wells,  to  be  taken  and  held 
by  W^ells  1>  trast  tor  the  payment  of  wages 
due  tbe  laborers,  and  for  certain  amounts 
due  to  Wells  and  others  for  material  and 
supplies,  but  that  the  defendants  bad  failed 
and  refused  to  pay  anything  whatever  for 
said  work."  Wherefore  plaintiffs  prayed  Judg- 
ment for  the  amount  named.  The  defoidants, 
McCarthy  &  Reichaidt,  filed  an  answer  deny- 
ing that  they  had  agreed  that  plaintiff  had 
done  $2,600  worth  of  work,  or  that  defendants 
bad  agreed  to  pay  that  sum  to  Wells,  to  be  held 
In  trust  by  him  for  the  payment  of  wages  due 
laborers,  or  for  the  payment  of  other  sums 
due  for  materials  and  supplies  furnished. 
They  admitted  that  the  sum  of  $22&61  was 
due  for  work  performed  by  Bean  and  was  un- 
paid, but  they  alleged  that  many  of  the  la- 
borers who  performed  the  work  were  still  un- 
paid, and  that  under  the  terms  of  the  con- 
tract, defendants  were  not  required  to  pay 
plaintiffs  anything  until  all  such  debts  were 
paid.  After  this  answer  was  filed,  certain 
other  parties,  to  wit,  B.  R.  Klrksley,  Will 
Nelson,  and  others,  filed  a  petition  setting  up 
that  they  had  each  performed  work  and  labor 
for  Bean  in  performance  of  the  contract  men- 
tioned, and  that  for  this  work  Bean  was  sev- 
erally dne  them  amounts  named,  which  had 
been  reduced  to  judgments.  They  further  al- 
leged that  they  had  an  interest  in  the  sub- 
ject-matter of  tbe  action.  In  thla:  that  "it  was 
expressly  agreed  by  and  between  plaintiffs 
and  defoidants  long  before  the  commence- 
ment of  this  action  that,  before  the  defend- 
ants should  pay  any  sum  whatever  to  the 
plaintiff   Bean   «r   Wells,    all    laborers   and 


those  who  furnished  material  ahonld  be  paid 
bi  fuU."  This  petition  closed  with  the  fol- 
lowing prayer,  to  wit:  "Wherefore  they  pray 
to  be  made  parties  plaintiff,  to  the  end  that 
they  may  avail  themselves  o<  said  agreement 
made  for  their  benefit  and  at  tiie  hearing 
that  their  claims  be  paid  in  full  first,  and.  If 
not  enough  for  that  purpose,  then  the  amount 
found  due  from  the  defendants  be  prorated 
out  between  them,  and  for  all  other  and  prop- 
er rdlef."  The  plaintiffs  duly  objected  to  tbe 
granting  et  tbe  prayer  of  this  petition,  and 
asked  the  court  to  strike  the  petition  from 
the  files,  on  the  ground  that  the  petittonen 
had  no  interest  in  the  action.  Tbe  court  over- 
ruled tbe  objections,  and  permitted  the  petir 
tioners  to  become  parties  to  the  action. 
Thereupon  the  plaintiffs  asked  leave  to  dis- 
miss their  action,  and  were  permitted  to  do 
so;  it  being  ordered  that  tbe  dlsMlssal  shoald 
be  without  prejudice  to  the  rights  of  the  in- 
terveners. Defendants  filed  their  answer  to 
the  petition  for  intervention,  denying  that 
the  interveners  had  any  right  of  action  against 
them,  and  further  alleging  that  the  defend- 
ants had  never  made  any  agreement  witb 
Bean  or  Wells  to  pay  any  amount  to  Wells  or 
any  one  else  In  trust  for  any  of  the  Inter- 
veners.  This  answer  was  filed  before  plain- 
tiffs elected  to  take  a  nonsuit  On  'this  an- 
swer the  case  wait  to  trial  on  tbe  Issue  joined 
between  the  Interveners  and  the  defendants. 
There  was  a  finding  and  judgment  in  favor 
of  Uie  Interveners  for  tbe  respective  amounts 
claimed  by  them,  and  from  tbls  judgment  the 
defendants  appealed. 

J.  W.  House  and  W.  I.  ft  F.  L.  McCain, 
for  appellants.  T.  J.  Ollpbint  and  A.  J. 
Newman,  for  appelleea. 

lUDDIOK,  J.  (after  statinc  the  facts). 
The  question  presented  by  this  appeal  la 
whether  the  circuit  court  erred  in  permitting 
E.  R.  Klrksley  and  other  intervening  peti- 
tioners to  become  parties  to  tbls  action,  and 
in  rendering  judgment  In  their  favor  against 
the  defendants  for  the  several  amounts 
claimed  by  them.  Onr  statute  provides  that 
"where  In  an  action  for  real  or  personal 
property,  any  person  having  an  Interest  In 
tbe  proper^  applies  to  be  made  a  party, 
the  court  may  order  it  ^  be  done."  Sand. 
ft  H.  Dig.  {  56S6.  But  it  Is  not  shown  that 
the  IntMTening  petitioners  had  any  interest 
in  or  lien  upon  the  debt  wblcfa  the  plaintiff 
Bean  sought  to  recover  in  tbls  case.  It  te 
true  that  they  allege  that  they  were  em- 
ployed by  Bean,  and  assisted  blm  to  i)erform 
the  contract  be  bad  made  with  the  defend- 
ants. But  they  did  not  do  this  under  any 
contract  with  the  defendants.  They  were 
employed  by  and  worked  for  Bean,  but  they 
had  no  contractual  relations  with  the  de- 
fendants. If  they  had  any  lien,  it  was  upon 
tbe  product  of  their  labor,  and  not  upon  the 
amount  due  from  tbe  defendanta  to  Bean 
under  tbe  contract.    Bat  It  seems  tbat  tbey> 
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claim  the  right  to  sue  the  detendant*  by 
virtne  of  a  provlBlon  In  the  contract  between 
Bean  and  the  defendants  npon  which  Bean 
bsaed  tala  right  of  action  against  defend- 
ants. The  proYlsion  referred  to  required 
Bean  to  promptly  pay  all  laborers  as  soon 
as  payiBoits  were  made  to  him,  and  further 
stipulated  that  upon  a  failure  to  do  so  the 
defendants  should  have  the  right  to  retain 
all  Bubsequent  estimates,  and  make  pay- 
ments direct  to  the  lattorers.  In  addition  to 
this,  the  contract  provided  that,  before  any 
right  of  action  should  accrue  to  Bean,  he 
must  furnish  satisfactory  evidence  that  the 
work  was  free  from  all  liens  for  labor  and 
materials.  But  we  find  nothing  in  these 
provlsiona  of  the  contract  that  constitutes  a 
promise  on  the  part  of  the  defendants,  Mc- 
Cartby  &  Belchardt,  to  pay  the  claims  of 
these  Interveners.  To  protect  themselves 
against  Uexm  of  laborers  and  material  men, 
the  defendants  reserved  the  right,  in  certain 
contingencies,  to  pay  these  debts  themselves 
out  of  money  due  the  plaintiff  Bean,  and 
also  provided  that  no  right  of  action  should 
accrue  to  Bean  on  the  contract  until  he  had 
paid  all  such  debts.  But  though  the  de- 
fendants, as  a  matter  of  sdf-protectlon,  re- 
served the  right  to  pay  these  debts,  they 
made  no  promise  to  do  so,  and  we  see  noth- 
ing In  the  contract  or  In  the  evidence  to 
Justify  the  Judgment  rendered  in  this  action 
against  them  In  favor  of  interveners. 

We  have  not  overlooked  the  fact  that  the 
plalntlft  Bean  alleged  In  his  complaint  that 
it  was  agreed  between  himself  and  the  de- 
fendants that  the  amounts  due  him  on  the 
<»ntract  should  be  paid  over  to  Wells,  to  be 
held  by  him  in  trust,  and  applied  in  pay- 
ment of  debts  contracted  by  Bean  to  labor- 
ers and  material  men  In  performing  bis  con- 
tract. But  this  allegation  In  Bean's  com- 
plaint was  not  evidence  against  the  defend- 
ants, McCarthy  &  Relchardt  The  defend- 
ants denied  that  there  was  any  such  agree- 
ment, and  there  Is  no  evidence  In  the  record 
to  show  that  there  was.  If  we  should  take 
this  allegation  In  the  complaint  as  true 
against  Bean,  still  It  would  furnish  no 
ground  for  permitting  Interveners  to  Join  in 
this  action  at  law  against  the  defendants. 
At  most.  It  would  only  entitle  them  to  pro 
rata  portions  of  the  proceeds  of  the  claim 
when  collected  by  the  trustee.  Wells,  but 
would  give  them  no  'right  of  action  at  law 
against  the  defendants.  15  Enc.  PL  St  Prac. 
733. 

The  complaint  In  which  this  allegation  ap- 
peared was  not  signed  or  sworn  to  by  Beau, 
and  his  counsel  afterwards  claimed  that  the 
allegation  was  the  result  of  a  mistake,  and 
asked  leave  to  amend;  but  we  need  not  con- 
sider the  effect  of  this  offer  to  amend,  for, 
er«i  if  there  was  such  an  agreement  as 
alleged,  the  rights  of  the  Interveners  under 
it  would  have  to  be  enforced  In  equity. 

It  foIlo>WB  from  what  we  have  said  that. 
In  oar  optadoo,  tte  court  erred  In  permitting 


the  Interveners  to  become  parties,  and  In 
rendering  Judgment  In  their  favor  against 
defendants.  The  Judgment  Is  therefore  re- 
versed, and  the  cause  remanded  for  new 
trial. 


ST.  LOUIS,  L  M.  &  S.  BY.  OO.  T.  WOOD- 
WARD. 
(Supreme  Court  of  Arkansas.    June  7,  1902.) 

RAILBOADS— INJURIES— L.IABILJTY—INSTRUO- 
TI0N3-PRBJUDIC1AL  ERROR. 

1.  Where,  in  an  action  for  personal  injuries, 
the  evidence  showed  that  the  train,  moving 
from  4  to  6  miles  an  hour,  which  struck  plain- 
tifs  wagon,  was  stopped  within  from  £1  to  80 
feet  atter  the  wagon  got  iu  view,  and  it  was 
not  shown  that  the  engineer  conid  have  done 
morp  than  he  did  to  avoid  the  injury  after  he 
saw  piaintifTa  peril,  it  waa  error  to  charge 
to  find  for  plaintiff  U  the  direct  cause  of  the 
injury  was'  the  omitision  of  tlie  engineer,  after 
becoming  aware  of  plaintiff's  negligence,  to 
use  proper  care  to  avoid  the  cousequences  of 
such  negligeuce  of  plaintiff. 

2.  The  fiving  of  an  instruction,  unsupported 
fay  the  evidence,  and  calculated  to  confuse  the 
jury,  in  connection  with  proper  iubtnictions, 
was  pr^ndicial  error,  as  it  could  not  be  deter- 
mined whether  the  verdict  was  based  upon  tlie 
proper  instructions  or  the  erroneous  one. 

Appeal  from  circuit  court,  Sebastian  coun-. 
ty,    Greenwood    district;     Styles   T.    Rowe, 
Judge. 

Suit  by  Idua  Woodward,  by  nert  friend, 
against  the  St  Louis,  Iron  Mountain  &  Soutbr 
em  Railway  Company.  From  a  verdict  for 
plaintiff,  defendant  appeals.    Reversed. 

Dodge  &  Johnson  and  Oscar  L.  Miles,  for 
appellant  Cravens  &  Cravens  and  F.  M. 
Jamison,  for  appellee. 

BUNN,  O.  J.  This  Is  a  suit  Instituted  In 
the  Sebastian  circuit  court.  Ft  Smith  district, 
and  transferred  on  change  of  venue  to  the 
Greenwood  district  where  trial  before  a  Jury 
was  had,  resulting  In  a  verdict  for  plaintiff 
In  the  sum  of  $2,000  for  personal  injuries  to 
said  Idus  Woodward,  and  the  defendant  duly 
and^  due  time  appealed  to  this  court 

Idus  Woodward,  a  boy  12  years  old,  waa 
driving  a  covered  Ice  wagon  along  one  of  the 
streets  of  the  city  of  Ft.  Smith,  and  when 
crossing  the  defendant's  railway  track  this 
ice  wagon  was  struck  and  demolished  by  a 
car  which  was  Iselng  backed  by  an  engine  at 
the  rear  end  of  a  train  of  three  or  four  cars, 
and  threw  the  plaintiff  out  greatly  wounding 
blm.  The  oidy  questions  In  the  case  were 
whether  or  not  the  defraidant's  engineer  In 
charge  of  the  moving  train  was  negligent  in 
not  giving  warning  of  its  approach  to  the 
street  crossing;  and,  on  the  other  band, 
whether  or  not  the  plaintiff  exercised  the 
proper  care  to  protect  himself  in  attempting 
to  cross  the  railroad  track  at  the  particular 
place,  and  under  the  particular  circumstances 
by  which  he  was  surrounded.  In  the  course 
of  the  Irlal  the  trial  court  gave,  among  oth- 
ers, the  following  instruction:  "(7)  If  you 
believe  from  the  evidence  tttat  the  Injuries 
.gilized  by  VjOL, 
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complained  of  were  caiued  hj  the  plaintiff's 
own  negligence,  and  further  find  from  the 
evidence  tbat  the  direct  cause  of  the  Injnries 
complained  of  was  on  account  of  the  omis- 
sion of  defendant's  engineer,  after  becoming 
aware  of  the  negligence  of  the  plaintiff,  if 
he  knew  of  such  negligence,  to  use  a  proper 
degree  of  care  to  avoid"  the  consequences  of 
such  negligence  on  the  part  of  the  plaintiff, 
then  your  verdict  should  be  for  the  plaintiff." 
There  is  no  evidence  in  the  case  that  the 
engineer  In  charge  of  the  engine  and  moving 
cars  could  have  done  more  than  he  did  do  to 
avoid  the  injury  after  he  saw  the  ice  wagon, 
and  the  peril  of  Its  driver,  for  after  the 
wagon  got  In  view  on  the  railroad  track  the 
train  was  stopped  within  from  84  to  80  feet, 
according  to  the  testimony  of  the  several 
witnesses,  which  was  a  reasonably  short  stop, 
even  If  the  train  was  moving  at  the  low  rate 
of  4  to  6  miles  an  hour,  as  some  of  the  wit- 
nesses testified.  The  part  of  the  instruction 
covering  ttie  alleged  negligence  after  he  saw 
defendant's  perilous  situation  Is  not  only 
without  evidence  to  support  It,  but  was  cal- 
culated to  confuse  the  Jury,  and  divert  their 
minds  from  the  real  issue  In  the  case,  and 
was  therefore  Improperly  given.  Railway  Co. 
V.  Houston,  95  U.  S.  607,  24  L.  Ed.  642;  U. 
S.  T.  Breitlng,  20  How.  252,  15  L.  Ed.  900; 
Railroad  Co.  v.  Townsend,  41  Ark.  382;  Rail- 
way Co.  V.  Hammond,  58  Ark.  324,  24  S.  W. 
728.  Under  the  circumstances  It  cannot  be 
determined  whether  the  jury  based  their  ver- 
dict upon  the  proper  instructions  given  In 
the  case  or  upon  the  erroneous  Instruction. 
The  Instructions,  especially  In  a  case  like 
this,  where  every  issue  is  sharply  controvert- 
ed by  the  evidence,  should  be  direct,  and  to 
the  point,  and  not  at  all  misleading  as  to  the 
real  Issues  Involved;  otherwise  there  can  be 
no  fair  trial. 
Reversed,  and  remanded  for  a  new  trIaL 


McFARIiANE  v.  OROBER. 

(Supreme  Court  of  Arkansas.    April  19,  lf02.) 

EJECTMENT— MARRIKD    WOMAN— LIMITATION 
OP  ACTION— LACHES— TAX  TITLE. 

1.  Ejectment  by  a  married  woman  to  recov- 
er real  property  which  she  claimed  as  heir  of 
her  deceased  sister  was  not  barred  by  limita- 
tions; she  having  been  married  at  the  time  of 
Intestate'H  death,  and  remaining  so  until  the 
time  of  the  bringiuK  of  her  action. 

2.  The  doctrine  of  laches  did  not  apply  to  an 
action  of  ejectment  not  barred  by  limitations, 
where  plaintiff  did  not  ask  for  equitable  relief, 
but  sought  only  to  enforce  a  plain  legal  title 
io  a  court  of  law. 

3.  Intestate  at  the  time  of  her  death  was 
the  owner  of  a  tract  of  land,  and  her  father, 
one  brother,  and  one  sister  survived  her. 
While  the  father  wag  occupying  the  land  as 
life  tenant,  it  was  forfeited  to  the  state  for 
nonpayment  of  taxes.  Subsequently  plalntifiTs 
grantor,  in  possession  and  claiming  title  through 
a  conveyance  in  fee  from  the  father,  learning 
of  this  forfeiture,  bought  a  tax  title  from  the 
state.  Held,  that  this  tax  title  was  good  as 
aKttinst  the  heirs  of  intestate. 

4.  Where  limitations  barred  a  male  heir  from 
recoTering  his  half  interest  la  land,  but  not  his 


sister, — she  being  a  married  woman, — a  con- 
veyance by  the  brother  to  his  sister  of  his  in- 
terest did  not  stop  the  statute,  and  an  action 
by  her  to  recover  such  interest  more  than  sev- 
en years  after  the  statute  began  to  run  was 
barred. 

Appeal  from  circuit  court,  Sebaatlan  coun- 
ty. In  chancery;   Styles  T.  Rowe,  Judge. 

Ejectment  by  Theresa  Grober  against  R.  W. 
McFarlane.  From  a  Judgment  quieting  in 
each  an  interest  In  the  land,  both  parties  ap- 
peal.   Affirmed. 

Emile  Grober  was  the  owner  of  a  tract  of 
land  In  Sebastian  county  containing  about 
200  acres.  She  was  an  unmarried  woman, 
and  died  In  February,  1867,  intestate  and 
without  issue,  leaving  surviving  her  father, 
John  C.  Grober,  and  a  slater  and  brother, 
named  Theresa  and  Rhlnehold  Grober,  re- 
spectively. After  the  death  of  Emile  Grober. 
her  father  took  possession  of  the  land,  and 
claimed  to  be  the  owner  thereof.  He  sold  the 
land  to  Mallnda  Jackson,  and  afterwards,  lu 
1879,  at  her  request,  conveyed  the  same  to 
Americus  McEissack.  In  1883  McElssack 
conveyed  the  land  to  W.  E.  Gunter,  and  In 
1880  Gunter  conveyed  the  land  to  R.  W.  Mc- 
Farlane, who  now  claims  to  be  the  owner 
thereof.  John  O.  Grober  died  13th  of  Febru- 
ary, 1892.  Afterwards  Theresa  and  Rhine- 
bold  Grober  were  advised  that  they  were  the 
owners  of  the  land;  and  Rhlnehold  on  the 
2d  day  of  February,  1899,  conveyed  his  inter- 
est In  the  land  to  his  sister,  Theresa  Grober, 
and  she  on  the  26th  day  of  April,  1899. 
brought  this  action  in  ejectment  to  recover  tiie 
land.  The  defendant,  R.  W.  McFarlane,  ai>- 
peared  and  answered.  He  sets  up  only  two 
defenses  to  the  action:  First,  that  John  C. 
Grober  was  at  the  death  of  his  daughter  the 
owner  of  the  land  in  fee,  having  received  a 
deed  from  Emile  Grober  conveying  It  to  him; 
second,  that  plaintiff  was  barred  by  laches, 
statute  of  limitations,  and  adverse  possession. 
In  addition  to  the  title  to  the  land  above 
mentioned,  defendant  also  claimed  that  he 
held  title  to  40  acres  of  the  land  by  virtue  of  a 
purchase  by  Gunter  of  a  tax  title  to  the 
same  from  the  state,  and  a  conveyance  from 
Gunter  to  him.  This  Is  the  substance  of  the 
answer,  though  it  Is  set  out  at  some  length, 
and  accompanied  by  a  motion  to  transfer  the 
case  to  the  equity  docket,  which  was  granted. 
Plaintiff  excepted  to  the  order  transferring 
the  case  to  the  equity  docket  On  the  hearing 
the  court  found  that  the  defendant  was  the 
owner  of  the  40-acre  tract  of  land  claimed  by 
him  under  a  tax  title,  that  the  Interest  in  the 
land  claimed  by  plaintiff  through  Rhlnehold 
Grober  was  barred  by  statute  of  limitations, 
and  that  with  the  exception  of  that  portion 
of  the  land  held  by  defendant  under  a  tax  ti- 
tle, above  referred  to,  the  plaintiff  and  defend- 
ant were  each  owners  of  an  undivided  half  of 
the  land,  and  gave  Judgment  accordingly. 
Both  parties  appealed. 

T.  B.  Pryor  and  Hill  &  Brizzolara,  for  ap- 
pellant   Ben.  T.  Duval,  tot  appellee. 
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RIDDICK,  J.  <after  stating  the  facts).  Tbto 
was  an  action  of  ejectment,  which  was,  on 
motion  of  the  defendant,  transferred  to  the 
equity  do<^et,  and  tried  as  an  equity  case  by 
the  Judge  of  the  circuit  court.  But  an  exam- 
ination of  the  defenses  set  up  by  the  answer 
shows,  as  we  think,  no  sufficient  ground  for 
the  transfer  of  the  case  to  the  equity  docket. 
The  defenses  set  up  in  the  answer  were  le- 
gal defenses.  The  answer  presented  no  de- 
fense calling  for  equitable  relief,  and  the  case 
should  have  been  tried  at  law.  But  though 
the  plaintiff  objected  to  the  transfer  of  the 
case  to  the  equity  docket,  she  does  not  now 
press  that  point  as  ground  for  reversal.  The 
only  substantial  thing  the  transfer  to  equity 
effected  was  to  bring  the  issues  of  fact  pre- 
sented before  the  Judge  for  trial,  Instead  of 
before  a  Jury;  and  the  case  is  now  very 
much  In  the  attitude  of  a  case  at  law  tried 
liefore  the  Judge  sitting  as  a  Jury,  and  after- 
wards appealed  to  this  court. 

We  have  given  the  case  careful  attention, 
and  our  conclusion  Is  that  the  findhig  of  the 
drcnlt  Judge  to  the  effect  that  Emile  Grober 
was  the  owner  of  this  land  at  her  death; 
that,  under  the  law,  her  father  took  only  a 
life  estate;  and  that  after  his  death  the  title 
vested  in  Theresa  Grober  and  Rhinehold  Gro- 
ber, the  brother  and  sister  of  Bmile  Grober, 
— b  sustained  by  the  law  and  the  evidence. 
Kdly's  Heirs  v.  Mc6uh%,  15  Ark.  555. 

The  testimony  of  Mrs.  Matilda  Jackson 
bearing  on  the  execution  of  a  deed  from  Hbnlle 
to  her  father  Is  not  convincing  to  our  minds, 
and  we  think  the  drcnlt  Judge  was  Justified 
In  rejectlug  It 

As  Tlieresa  Grober  was  a  married  woman 
at  the  time  of  her  sister's  death,  and  re- 
mained so  up  to  the  time  of  the  bringing  of 
her  action  of  ejectment,  we  think  that  It  is 
dear  she  was  not  barred  by  the  statute  of 
limitations.  Tbe  doctrine  of  laches  invoked 
by  the  defendant  does  not  apply  to  a  case 
where  the  plaintiff  is  not  asking  any  equita- 
ble relief,  bat  seelu  only  to  enfwce  a  plain 
legal  title  in  a  court  of  law,  and  when  her 
action  Is  not  barred  by  the  statute  of  llml- 
tatlcm  In  reference  thereto.  Rowland  y.  Mc- 
Gnlre,  67  Ark.  320,  56  S.  W.  16;  Wilson  v. 
Nlcbola,  72  Conn.  173,  48  Aa  1062;  Bank 
V.  Baker.  176  Mass.  294,  57  N.  B.  603;  Wood, 
Um.  (  60.  note  "a."  But  whatever  view  may 
he  taken  of  that  question,  the  facts  and  dr- 
ennwtances  In  proof,  we  think,  fully  Justified 
the  circuit  Judge  In  overruling  this  defense, 
and  finding  In  favor  of  the  plaintiff  on  that 
issne.  This  disposes  of  the  questions  present- 
ed by  the  appeal  of  the  defendant 

As  to  the  cross  appeal,  we  must  also  say 
that  no  ground  for  reversal  is  shown.  The 
40  acres  dalmed  by  tbe  defendant  was,  it  is 
true,  forfeited  to  the  state  for  nonpayment  of 
taxes  after  the  death  of  Bmlle,  and  before 
the  expiration  of  tbe  life  estate  held  by  John 
C.  Grober.  But  neither  McFarlane  nor  Gun- 
ter,  who  purchased  this  tax  title  trom  the 
state,  was  In  possession  of  the  land,  or  had 


any  dalm  to.  it  at  the  time  it  was  forfeited; 

nor  were  they  under  any  obligation  to  pay 
the  taxes  for  which  it  was  sold.  Long  after 
this  tax  sale,  and  when  the  title  had  become 
vested  in  the  state,  Gunter  purchased  the  land 
from  parties  holding  through  conveyances 
from  Grober  purporting  to  convey  the  title  in 
fee.  Gunter  believed  that  he  was  acquiring 
the  title  in  fee;  but  finding  that  this  40  acres 
had  been  sold  to  the  state  for  nonpayment  of 
taxes,  and  that  the  state  was  the  owner  there- 
of, he  purchased  It  from  the  state,  and  after- 
wards sold  It  to  McFarlane.  One  in  posses- 
sion of  land  under  claim  of  title  may  strength- 
en his  title  thereto  by  the  purchase  of  an  out- 
standing title.  Coxe  ▼.  Gibson,  27  Pa.  100, 
07  Am.  Dea  464.  While  a  tenant  for  life, 
whose  duty  It  Is  to  pay  the  taxes,  will  not  be 
allowed  to  acquire  a  title  against  the  owner 
of  the  fee  by  permitting  the  land  to  be  sold 
for  taxes, — In  other  words,  while  one  whose 
duty  it  Is  to  pay  the  taxes  will  not  be  allowed 
to  profit  by  a  failure  to  discharge  the  duty,— 
yet  the  rule  does  not  apply  here,  for  the  dalm. 
of  Guntw  to  the  land  was  not  in  recognition 
of  the  rights  of  the  plaintiff,  but  advose  to- 
them.  He  was  not  in  any  way  to  blame  for 
the  forfeiture  of  the  title  to  the  state  through 
the  nonpayment  of  the  taxes,  and  he  stands  hi 
no  snch  relation  to  the  plaintiff  as  makes  It 
unjust  or  Inequitable  that  he  should  set  up- 
against  her  this  title  acquired  from  the  state. 
We  therefore  think  that  the  contention  of  the 
defendant  on  this  pohit  must  be  sustained.. 
Blackwood  v.  Van  Yleit  30  Mich.  579;  Coxe 
V.  Gibson,  27  Pa.  160,  67  Am.  Dec.  454;  Ly- 
brand  v.  Haney,  31  Wis.  230;  Cooley,  Tax'n. 
(2d  Ed.)  508. 

Although,  for  tbe  reason  that  she  was  a 
married  woman,  the  statute  of  limitations  did 
not  bar  the  right  of  the  plaintiff  to  recover 
tbe  undivided  half  Interest  In  the  land  owned 
by  her,  yet  it  commenced  to  run  against. 
Rhinehold  Grober  on  the  death  of  the  life  ten- 
ant John  0.  Grober,  if  not  before,  and  the 
conveyance  of  Rhinehold  to  his  sister,  the 
plaintiff,  did  not  stop  the  statute;  and  the 
right  to  recover  the  rmdlvided  interest  owned 
by  him  was  clearly  barred  before  the  com- 
mencement of  this  action. 

On  the  whole  case,  we  think  the  Judgment 
should  be  affirmed,  and  it  Is  so  ordered. 


FARMERS'  SAVINGS,  BUILDING  & 

LOAN  ASS'N  V.  BERGBR  et  al. 

(Supreme  Court  of  Arkansas.    Juue  7,   1902.) 

HOMBSTBAD— ABANDONMENT  BY  SALE— LBVT 
ON  DEBTOR'S  INTESBST  —  MORTGAOB  —  DB- 
FBGTIVB      AOKNOWLBDOUBNT  —  CURATIVB 

ACTS. 

1.  An  abandonment  by  a  sale  of  a  debtor's 
homestead  leaves  no  Interest  in  the  debtor  to 
be  levied  on. 

2.  The  cnrative  act  of  April  13,  1893,  did 
not  cure  the  defective  ackDowiedfment  of  a, 
mortgage  of  a  homestead  made  May  5,  1898, 
sobseqneut  to  Its  passage,  but  such  acknowl- 
edgment was  cnred  by  the  act  of  March  8^ 
1896. 


Digitized  by  VjOOQIC 


68 


89  SOUTHWESTERN  REPORTER. 


<Tex. 


Appeal  from  Hot  Springa  ckancerj  conrt; 
Leland  Leatberman,  CbancellOT. 

Suit  between  the  Fanners'  SarlngB,  Build- 
ing &  Loan  Asaoclatioa  and  Carrie  E.  Ber- 
ger  and  others.  From  a  decree  in  favor  of 
the  latter,  the  former  appeals.    Reversed. 

B.  H.  Vance,  3,  W.  House,  and  M.  House, 
for  appellant. 

BUNN,  O.  9.  Ob  the  5th  day  of  May, 
1803,  T.  J.  and  6.  W.  Grem,  each  owning  an 
undiylded  Interest  In  and  residing  on  the 
S.  W.  ^.  of  N.  W.  %  and  N.  W.  %  of  S.  W. 
Vi  of  section  10,  In  township  4  S.,  of  range 
J6  W.,  In  Hot  Spring  county,  as  their  home- 
stead, mortgaged  the  same  to  the  appellant 
association  to  secure  a  loan  of  93<30,  their 
wives,  Denny  and  Adeline,  respectively,  unit- 
ing with  then  in  the'  execution  of  the  deed, 
And  expressly  waiving  homestead  rights;  but 
the  certificate  of  acknowledgment  only 
shows  that  they  acknowledged  their  relin- 
quishment of  dower.  Being  unable  to  pay 
the  mortgage  debt,  the  said  T.  J.  and  6.  W. 
Oreeu,  in  satisfaction  of  said  mortgage  debt, 
then  amounting  to  $372.40,  on  the  13th  day 
of  November,  1805,  bargained,  sold,  and  con- 
veyed by  deed  absolute  the  said  lands  to  the 
appellant  association,  their  said  wives  unit- 
ing with  them  In  the  relinquishment  of  their 
dower  rights.  A  part  of  the  consideration  of 
this  deed,  though  not  expressed  therein,  ap- 
pears to  have  be«i  that  appellant  would  at 
once  resell  for  the  same  price  to  Denny 
Green,  the  wife  of  T.  J.  Green,  giving  her 
time  to  pay  the  purchase  money.  This  was 
done,  the  appellant  reserving  a  vendor's  lien 
in  Its  deed  to  her  as  security  for  the  pur- 
chase money.  Denny  Green  is,  however,  not 
a  party  to  this  appeal.  This  feature  is  not 
Important  in  the  transaction  for  the  purpose 
of  this  decision.  T.  J.  Green  subsequently 
departed  this  life.  On  the  15th  day  of  Au- 
gust, 1895,  Carrie  C.  Berger,  the  appellee, 
having  obtained  a  Judgment  against  G.  W. 
Green  in  a  Justice  of  the  peace  court  of  the 
county  for  the  sum  of  $66.80,  and  having 
caused  execution  to  be  Issued  thereon,  which 
was  returned  nulla  bona,  caused  a  transcript 
-of  the  same  to  be  filed  In  the  ofllce  of  the 
clerk  of  the  circuit  court  of  the  county  un- 
der the  statute  made  and  provided  for  such 
cases,  and  the  same  became  a  lien  on  the 
real  estate  of  G.  W.  Green  in  the  county, 
subject  to  execution  levy  and  sale.  It  is 
shown  that  6.  W.  Green  owned  no  interest 
In  real  estate  in  the  county  than  that  in- 
volved In  this  litigation.  Some  time  in  Sep- 
tember, 1895,  an  execntioB  was  issued  from 
the  circuit  court  on  said  Judgment,  and 
placed  in  the  hands  of  the  sherlO,  who  sold 
G.  W.  Green's  interest  In  said  lands  in  obe- 
dience thereto,  and  the  appellee  became  the 
purchaser,  and,  no  redemption  having  been 
made,  at  the  expiration  of  the  legal  term  he 
made  his  deed  accordingly.  AMwHce  con- 
tends that,  since  the  mortgage  was  not  exe- 


cuted as  the  law  directs  in  the  case  of  the 
conveyance  of  a  homestead  by  husband  and 
wife,  the  same  was  void,  and  that  her  Judg- 
ment lien  on,  and  ^Eeeution  sale  of  the  land, 
and  deed  thereunder  to  her,  are  void  In  all 
respects  as  against  the  undivided  half  In- 
terest of  G.  W.  Green.  On  the  other  hand, 
appellant  contends  that  the  Judgment  of  ap- 
pellee was  not  and  could  not  have  been  a 
lien  on  the  Interest  of  6.  W.  Green  In  the 
lands,  as  tiie  same  constituted  his  home- 
stead, and,  furthermore,  that  the  defective 
acknowledgment  of  the  mortgage  was  cured 
by  the  act  of  the  general  assembly  approved . 
April  13,  1893.  The  appellee  contends  again 
that  G.  W.  Green  had  abandoned  his  home- 
stead, and  that,  therefore,  her  Judgment  liai 
was  good  against  his  Interest  in  the  lands. 

Under  the  constitution  a  homestead  is  not 
the  subject  of  a  Judgment  lien  or  sale  undor 
execution  or  other  process,  save  and  except 
for  special  debts.  The  contention  that  exe- 
cution sale  was  valid  because  the  debtor  had 
abandoned  his  homestead  is  not  in  accord- 
ance with  the  evidence,  whidi  only  shows 
the  debtor  had  sold  his  homestead.  That 
species  of  abandonment  leaves  no  Interest  In 
the  debtor  to  be  levied  upon,  and  he  had  an 
undeniable  right  to  sell  his  homestead.  The 
defect  in  the  acknowledgment  of  the  mort- 
gage was  not  cured  by  the  act  of  April  13, 
1803,  since  the  mortgage  was  acknowledged 
on  the  5th  of  May,  1893,  subsequent  to  the 
passage  of  the  curative  act,  for  curative  acta 
are,  also.  In  the  very  nature  of  things,  alto- 
gether retroactive.  But  the  defect  is  cured 
by  the  curative  act  approved  March  8,  1805, 
which  was  proved  after  the  date  of  the  ac- 
knowledgment of  the  mortgage,  and  before 
the  alleged  rights  of  appellee  attached. 

This  cause  was  transferred  to  and  tried 
on  the  equity  docket  The  decree  was  for 
the  appellee.  For  the  reasons  given  above, 
the  decree  Is  reversed,  and,  as  lands  axe  in- 
volved, the  cause  Is  remanded,  with  direc- 
tions to  set  aside  the  decree  rendered,  and 
to  render  a  decree  for  the  appellant  associa- 
tion in  accordance  herewith. 


STATE  ex  rel.  ATTORNEY  GENERAL  t. 
SHIPPERS'   COMPRESS   &  WARE- 
HOUSE CO. 

(Supreme  Court  of  Texas.    June  18,  1902.) 

ANTITRUST  lAWS— CONSTITDTIONALITT— COB- 
PORATIONS  —  PORPEITURB  OP  CHARTER  — 
COMBINATIONS  IN  RESTRAINT  OF  TRADE. 
1.  llie  antitrust  act  of  1805  (Rev.  St  189B. 
arts.  5313,  5314),  prohibiting  combinations  of 
two  or  more  persons  to  create  or  carry  out  re- 
strictions of  trade  or  commerce,  or  of  aids  to 
commerce,  and  authorizing  the  state  to  forfeit 
the  charter  of  any  corpomtion  violatiiK  its 
pro,vi»ion8,  though  unconstitutional  iu  some  re- 
spects, is  not  repufniant  to  the  fourteenth 
amendment  of  the  United  States  eonsititutioii 
to  the  extent  that  it  antborizes  the  state  to 
forfeit  charters  of  domestic  corporations  and  to 
reroke  licenses  of  foreign  corporations  for  vio- 
lations of  its  provisions. 
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2.  Tha  tmct  tiiat  a  eorporstion  organizrd  un- 
der a  charter  which  stated  the  purpose  of  Ini- 
(onmratiou  m  the  languafe  of  Rev.  St.  art. 
Wz,  SQbd.  28,  aa  the  constniction  or  porcbase 
and  maiateiraace  of  cotton  compresses,  etc., 
parchasad  six  cotton  compresses,  located  at 
different  placea  in  the  state,  on  the  same  dajr, 
though  supporting  an  inference  that  the  pur- 
pose of  the  ortranizatiou  was  to  acquire  these 
vroparties,  does  not  show  that  the  object  was 
to  do  a  lawful  act  to  effect  an  unlawful  par- 
pose, — the  restriction  of  trade. 

3.  The  purchase  by  one  cotton  compress  com- 
pany of  six  different  cotton  compresses  does 
■•t  restrict  aids  to  commerce,  where  the  vrica 
for  eompressing  cotton  is  the  same  throagnoot 
tlM  state, — being  regulated,  in  effect,  by  the 
TaHroad  commission, — and  the  rulea  of  the  rail- 
Taad  coomiissioa  require  the  cotton  to  be  com- 
pressed ait  the  nearest  press,  since  tiiere  is  no 
competition  to  be  deati'oyed. 

Emr  to  court  of  dyll  appeals  of  Third 
jndicial  dlattlct 

AetlHi  by  the  state,  on  the  relation  of  the 
attamcT  general,  against  the  Shippers'  Com- 
prem  &  Warehonae  Company.  From  a  JvAff- 
nunt  of  the  court  of  elvll  appeals  (67  S.  W. 
UM8)  afiSrmlng  a  Jodgment  In  favor  of  de- 
flendant,  plalBtUT  brings  error.    Affirmed. 

C.  K.  Ben,  Atty  Gen.,  for  plaintiff  In  error. 
Crane  A  Greer,  A.  M.  Carter,  and  Baker, 
BottB,  Baker  &  Lovett,  for  defendant  in  error. 

BROWN,  X  The  attorney  general  institnt- 
«d  tbls  Riit  in  the  district  court  of  Travis 
comity,  Fifty-Third  district,  against  the  de- 
flendant  In  error,  a  corporation  chartered  nn- 
4tm  the  general  law  of  tbe  state  of  Texas,  on 
the  lOtb  day  of  June,  1901,  by  a  charter 
which  authorized  it  "to  construct  or  purchase 
and  maintain  mills,  gins,  cotton  compresses, 
gaia  elevators,  wharves  and  public  ware- 
houses for  the  storage  of  products  and  com- 
modities, and  the  purchase,  sale  and  storage 
of  products  and  commodities  by  grain  ele- 
vator and  pablic  warehouse  companies,  and 
Ibe  loan  of  money  by  snch  elevator  and  public 
warehoose  companies";  the  place  of  busi- 
■•ss  of  aaid  corporation  being  designated  as 
"in  the  counties  of  I>allas,  Bills,  Navarro, 
Henderson,  Smith,  Kaufman,  Van  Zandt, 
Wood,  Raines,  Rockwall,  Hunt,  Hopkins, 
Delta,  Fannin,  Collin,  Grayson,  Cook,  Monta- 
g«e.  Clay,  Jack,  Wise,  Denton,  Tarrant,  Park- 
er Easdand,  Jones,  Taylor,  Wichita,  Johnson, 
Hood,  Erath  and  Hill."  It  Is  charged  that 
Ike  incorporators,  "Ne41  P.  Anderson,  B.  L. 
Aaderson,  C.  J.  Sorrells,  P.  R.  Freeman, 
Richard  Clart:,  W.  E.  Campbell,  and  F.  J. 
Ptailllpa,  each  made  and  entered  into  a  com- 
blnatian  of  their  capital,  skill,  and  acts,  and 
an  agreement,  confederation,  and  undtestand- 
iag  witli  each  of  the  others,  and  all  together, 
for  the  purpose  of  creating  and  carrying  on 
icstiictloos  in  trade  and  commerce,  and  pre- 
maOag  competition  in  the  aids  of  commerce." 
n  ia  aQ^ed  that  said  parties  agreed  to  boy 
^id  acquire  certain  properties  situated  In  the 
northern  part  of  the  state  of  Texas,  and 
Iherctqr  prevent  competition  between  the  said 
catton  cmnpresses,  and  In  pursuance  of  said 
agreeiMeut  tlie  said  parties  executed  and  filed 


a  charter  In  the  form  required  by  law;  that  In 
pursuance  of  the  said  agreement,  and  by  vlr- 
tae  of  the  authority  conferred  by  the  charter, 
the  corporation  on  the  11th  day  of  September, 
1901,  purchased  three  compresses  in  the  city 
of  Dallas  (being  the  oply  compresses  In  that 
city),  a  compress  at  Terrell,  one  at  Gaines- 
ville, and  one  at  Cisco;  that  all  of  said  com- 
presses, being  competing  aids  to  commerce; 
were  bonght  and  acquired  for  the  purpose  of 
and  did  In  fact  create  and  carry  out  restrict 
tlons  In  trade  ana  commerce,  and  are  pre- 
venting competition  between  aids  to  com- 
merce. The  petition  declares  that  these  acts 
were  In  violation  of  the  antitrust  law  of 
Texas,  and  worked  a  forfeiture  of  the  charter 
of  the  said  corporation;  and  the  court  is  ask- 
ed, upon  a  hearing,  to  declare  the  said  charter 
to  be  forfeited.  The  case  was  tried  before 
IJie  Honorable  F.  G.  Morris,  Judge  of  the 
Fifty-Third  district,  Travis  comity,  who  ren- 
dered Judgment  against  the  state  of  Texas, 
from  which  Judgment  appeal  was  taken  to 
the  court  of  civil  appeals  of  the  Third  su- 
preme Judicial  district  (67  S.  W.  1019),  which 
court  affirmed  the  Judgment  of  the  trial  court 
We  make  the  following  condensed  state- 
ment of  the  facts  agreed  upon  by  the  partiest 
The  corporation  was  regularly  chartered  on 
the  10th  day  of  Jtme,  1901,  by  tiling  with  the 
secretary  of  state  a  written  charter  contain- 
ing all  of  the  essentials  prescribed  by  the 
statute.  The  purposes  declared  in  the  charter 
are  those  alleged  in  the  state's  petition,  here- 
inabove copied,  and  the  places  designated  in 
the  charter  are  the  same  alleged  In  the  said 
petition.  The  city  of  Dallas  Is  situated  about 
the  center  of  the  liorth  half  of  the  state  of 
Texas,  76  miles  south  of  Red  river;  the  town 
of  Terrell  Is  on  the  Texas  &  Pacific  and  Mid- 
land Railroads,  about  30  miles  east  of  the  city 
of  Dallas;  the  town  of  Gainesville  Is  sit- 
uated on  the  Missouri,  Kansas  &  Texas  and 
Gulf,  Colorado  &  Santa  F6  Railroads,  about 
88  miles  northwest  of  the  city  of  Dallas;  and 
the  tovra  of  Cisco  is  situated  on  the  Texas  & 
Pacific  and  Texas  Central  Railroads,  146  miles 
west  of  the  city  of  Dallas.  In  the  year  1901 
there  were  raised  In  the  counties  In  which  the 
corporation  was  authorized  to  do  business 
1,431,000  bales  of  cotton.  There  are  about  70 
compresses  in  the  state  of  Texas,  the  location 
of  each  of  which  Is  not  necessary  to  be  stated 
here,  but  was  agreed  upon  by  the  parties. 
The  Clarksville  Compress  Company,  a  Texas 
corporation,  owned  a  compress  in  Dallas, 
which  was  operated  until  about  the  10th  day 
of  March,  1001.  The  defendant  purchased 
the  properties  of  the  said  compress  company 
on  the  11th  day  of  September,  1901.  The 
Dallas'  New  Cotton  Compress  Company,  or- 
ganized under  the  laws  of  Texas,  owned  a 
compress  In  the  city  of  Dallas,  which  the  de- 
fendant purchased  and  acquired  on  ttie  11th 
day  of  September,  1901.  The  Texas  Com- 
press Company,  a  Texas  corporation,  owned 
a  compress  In  the  city  of  Dallas,  which  the 
defendant  In  error  acqulred^n  the  11th  day 
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of  September,  1901.  The  Texas  Compress 
Company,  likewise  a  Texas  coriraratlon,  own- 
ed a  compress  In  the  city  of  Terrell,  whlcb 
the  defendant  purchased  on  the  11th  day  of 
September,  1901.  The  Gainesville  Compress 
&  Warehouse  Company,  a  Texas  corporation, 
owned  a  compress  In  the  city  of  GalnesrUle, 
which  the  defendant  purchased  on  the  11th 
day  of  September,  1001.  The  Cisco  Compress 
Company,  a  Texas  corporation,  owned  a  com- 
press In  the  town  of  Cisco,  which  the  defend- 
ant purchased  on  the  11th  day  of  September, 
1901. 

We  make  a  condensed  statement  of  the 
rules  and  regulations  of  the  railroad  commis- 
sion of  Texas  concerning  the  compression  of 
cotton,  presenting  those  proTlslons  which  bear 
upon  the  question  before  the  court:  (1)  The 
ralh^jad  companies  are  required  to  pay  the 
cost  of  compressing  cotton,  which  cannot  ex- 
ceed 10  cents  per  hundred  pounds.  (2)  All 
cotton  must  be  compressed  at  the  shipping 
point  if  there  be  an  accessible  compress  at 
that  place.  (3)  If  there  be  no  compress  at 
the  point  of  shipment,  then  the  cotton  must 
be  compressed  at  the  press  nearest  to  the 
point  of  shipment,  and  In  the  line  of  trans- 
I>ortatlon  towards  the  final  destination  of  the 
cotton,  being  70  miles  from  the  point  of  desti- 
nation. (4)  At  the  request  of  the  shipper,  the 
railroad  company  may  carry  the  cotton  to  a 
place  for  compression  not  in  the  line  of  ship- 
ment, if  It  be  the  nearest  compress  to  the 
place  from  whlcb  the  shipment  is  made.  (5) 
If  the  point  at  which  the.  shipment  origi- 
nates be  a  Junction  between  two  or  more 
railroads,  at  which  there  is  no  compress,  and 
the  shipper  shall  direct  the  qpttou  to  be  com- 
pressed at  another  Junction  of  the  same  rail- 
roads, if  either  railroad  can.  In  accordance 
with  the  rules  of  the  commission,  carry  the 
cotton  to  the  Junction  for  compression,  then 
either  of  the  other  roads  may  carry  It  to  the 
same  place,  although  In  doing  so  the  cotton 
would  be  carried  by  other  compresses  on  the 
line  of  the  carrying  road.  (6)  The  concentra- 
tion of  cotton  shall  be  made  at  a  point  In 
the  direction  of  the  destination  of  the  ship- 
ment, except  in  case  the  shipper  shall  request 
the  railroad  company  to  carry  the  cotton  for 
concentration  to  a  point  not  In  the  direction 
of  the  shipment,  but  on  Its  own  line  of  road, 
If  such  point  be  nearer  to  the  origin  of  the 
shipment  (7)  If  it  be  desired  to  concentrate 
cotton  at  a  point  which  Is  the  Junction  of 
two  or  more  railroads,  and  the  cotton  to  be 
concentrated  Is  offered  for  shipment  at  an- 
other point  or  Junction  of  the  same  railroads, 
If  either  railroad  company  can.  In  accordance 
with  the  rules,  carry  the  cotton  to  the  desired 
point  for  concentration,  then  either  of  the 
other  railroads  may  carry  It  over  Its  own  line 
to  the  same  point  of  Junction,  although  In 
doing  80  It  would  be  carried  by  other  com- 
presses. 

The  defendant  In  error  has  operated  all 
of  the  compresses  bought  by  It  In  compliance 
with  the  rules  of  the  railroad  commission. 


except  that  the  compress  purchased  of  the 
OlarkBTllIe  Compress  Company  was  dlsnuin- 
tled  for  remoyal  before  It  was  purchascA- 
and  has  not  been  operated,  and  the  Texa» 
Compress  at  Dallas  was  out  of  repair,  and 
the  cotton  crop  so  light  that  the  other  com- 
press could  do  all  the  work  that  was  re- 
quired; hence  the  Texas  Compress  has  aot 
been  operated  during  the  last  year.  Tbe- 
capaclty  and  average  annual  business  of 
each  compress  purchased  by  the  defendant 
Is  as  follows:  GlarksvlUe  Compress.  0»- 
pacity,  60,000  bales:  avonge  number  oT 
bales  compressed  annnally,  12,500.  The- 
Texas  Compress.  Capacity,  60,000;  average 
number  of  bales  compress^  annually,  30,000. 
The  Dallas  New  Compress.  Capacity,  100.- 
000  bales;  average  nimiber  compressed  an- 
nually, 50,000.  The  Terrell  Compress.  Ca- 
pacity, 60,000  bales;  average  number  conk- 
pressed  aimually,  40,000.  The  OalneeTlIle- 
Compress.  Capacity,  76,000  bales;  average- 
number  of  bales  compressed  annually,  6».- 
000.  The  Cisco  Compress.  Capacity,  00,000 
bales;  average  number  of  bales  compressed 
annually,  40,000.  To  be  profitable,  a  com- 
press must  turn  out  25,000  bales  annually. 
If  run  to  their  full  capacity,  the  above- 
named  compresses  would  yield  a  net  profit  «r 
20  cents  per  bale.  All  compresses  in  the- 
state  of  Texas  charge  the  rate  fixed  by  the 
commission,— 10  cents  per  hundred  pounds. 
Before  the  Incorporators  filed  the  charter^ 
they  consulted  competent  counsel,  who  ad- 
vised that  the  transaction  would  not  violate- 
the  antitrust  law. 

The  act  of  1895,  under  which  this  action 
was  brought,  contains  the  following  provi- 
sions: 

"Art  5313.  A  trust  Is  a  combination  eT 
capital,  skill,  or  acts  by  two  or  more  per- 
sons, firms,  corporations  or  associations  af 
persons,  mr  either  two  or  more  of  them,  for 
either,  any  or  all  of  the  following  purposes: 
(1)  To  create  or  carry  out  restrlctlona  te 
•    •    •    aids  to  commerce.    •    •    • 

"Art.  5314.  Any  corporation  holding  m 
charter  under  the  laws  of  the  state  of  Texas 
which  shall  violate  any  of  the  provlsioBS  af 
this  chapter  shall  thereby  forfeit  Its  charter 
and  franchise,  and  Its  corporate  existenee 
shall  cease  and  determine. 

"Art  5315.  For  a  violation  of  any  of  tke 
provisions  of  this  chapter  by  any  corporatloik 
mentioned  h»^n,  it  shall  be  the  duty  of  tlie- 
attorney-general  or  district  or  county  attor- 
ney, or  either  of  them,  upon  his  own  motioiv 
and  without  leave  or  order  of  any  court  or 
Judge,  to  Institute  suit  or  quo  warranto  pva- 
ceedings  in  Travis  connty,  at  Austin,  or  at 
the  county  seat  of  any  county  in  the  state, 
where  such  corporation  exists,  does  buslnes* 
or  may  have  a  domicile,  for  the  forfeiture  oC 
its  charter  rights  and  franchise,  and  the 
dissolution  of  its  corporate  exlst^ice." 

The  state  seeks  to  forfeit  the  charter  mt 
the  defendant  corporation  because  the  inc<ii>- 
porators  combined  "to  restrict  aids  to 
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fierce,"  and  procored  tbe  charter  witb  Intent 
to  caiT}-  out  that  purpose.  The  defendant 
insistB  that  the  law  is  unconstitutional,  and 
tteref  ore  rold  In  whole,  and  will  not  nipport 
tbe  action  to  forfeit  the  charter.  Upon  the 
«uae  objection,  we  held  the  antitrust  law  of 
1889  to  be  constitutional,  and  there  la  no 
such  difference  between  the  two  laws  as 
wonld  affect  the  decision  of  this  question. 
"We  believe  that  our  decision  Is  correct,— that 
the  law  la  not  In  contravention  of  the  con> 
atitutlon  of  the  state,  nor  of  the  United 
States.  Houck  v.  Association,  88  Tex.  188, 
30  S.  W.  868.  In  the  case  of  C!onnolly  v. 
Flpe  Co.,  22  Sup.  Ct.  431,  46  L.  Ed.  679,  the 
snpreRie  court  of  the  United  States  held  that 
a  statute  of  the  state  of  lUlnola  in  all  essen- 
tfal  particulars  the  same  as  the  act  of  1895 
-was  in  conflict  with  the  fourteenth  amend- 
aient  to  the  constitution  of  the  United  States, 
twcaose  it  excited  "asricultural  products 
and  live  stock  while  In  the  hands .  of  the 
Vfoducer  or  raiser."  We  recognize  tlie  su- 
perior authority  of  the  supreme  court  of  the 
United  States  upon  this  question,  and  in 
obedience  to  Its  decision  we  shall  hold  that, 
in  so  far  as  the  law  of  1895  comes  within 
lite  terms  of  the  Connolly  Case,  it  is  Invalid; 
tliat  it  will  not  support  an  action  by  the 
state  to  recover  a  penalty  for  a  violation  of 
the  law,  nor  will  It,  In  suits  between  corpo- 
rations or  individuals,  support  a  defense 
based  upon  the  fact  that  the  right  of  action. 
originated  in  a  violation  of  the  antitrust  law. 
Bnt  to  the  extent  that  the  statute  of  this 
state  is  not  embraced  in  the  decision  of  tbe 
supreme  court  of  the  United  States,  we  shall 
sdhere  to  ora  former  decision  that  it  is  con- 
stitutional and  valid,  and  therefore  enforce- 
able by  the  state.  In  the  case  of  Waters- 
Pierce  Oil  Co.  V.  Texas,  177  U.  S.  28,  20 
«np.  Ct.  518,  44  L.  Ed.  657,  the  very  ques- 
tion that  is  now  before  this  court  was  ie- 
<1ded  by  the  supreme  court  of  the  United 
States.  In  that  case  the  state  sued  to  re- 
T«d;e  the  license  of  the  Waters-Pierce  OU 
Company  to  do  business  In  Texas,  alleging 
as  a  reason  therefor  that  it  violated  the 
anfltrust  law  of  1889.  The  Judgment  of  the 
state  court  forfeited  and  revoked  the  license 
•f  the  corporation  to  do  business  In  Texas, 
and  the  case  was  taken  to  tbe  supreme  court 
«f  tlie  United  States  upon  a  writ  of  error. 
Tbe  question  was  sharply  presented  upon  the 
spedflc  objection  that  the  statute  was  void 
fceeause  of  the  very  reasons  upon  which  the 
«sart  held  the  Illinois  statute  void  In  the 
Omnolly  Case;  bnt  the  supreme  court  of  the 
United  States  held  that  under  the  law  of 
U89  the  license  to  do  business  In  Texas 
■dgbt  l>e  revoked,  although  the  statute 
atieuld  be  held  void  upon  the  grounds  claim- 
ed by  the  corporation,  which  was  conceded 
ia  tbe  Connolly  Case.  The  Judgment  of 
tbe  state  court  In  the  former  case  could  not 
kave  been  affirmed  except  by  holding  the 
statute  to  be  constitutional,  or,  If  void  as  to 
tbe  enforcement  of  the  penalty,  it  was  valid 


in  80  far  as  It  reserved  the  right  to  the  state 
to  rev(Ae  the  license  because  of  the  violation 
of  the  antitrust  law.  There  Is  no  difTerence 
between  that  case  and  tbe  present  We 
therefore  hold  that  the  law  of  1895,  tested 
by  the  decision  of  the  snprenre  court  of  the 
United  States,  Is  valid  to  the  extent  that  it 
authorizes  the  state  to  revoke  the  license  of 
a  foreign  corporation  or  to  forfeit  the  char- 
ter of  a  domestic  corporation  for  acts  done 
which  are  forbidden  by  tbe  antitrust  law. 

The  defendant  In  error  claims  that  there 
Is  no  evidence  tending  to  prove  that  the  in- 
corporators secured  the  charter  and  organ- 
ized this  corporation  "to  create  and  carry 
out  restrictions  in  aids  to  commerce,"  and 
that  the  Judgment  should  be  affirmed,  not- 
withstanding the  state  might  have  the  right 
to  forfeit  tbe  charter  If  tbe  proof  establish- 
ed a  violation  of  the  antitrust  law.  We  are 
of  opinion  that  this  contention  Is  sound,  and 
that  there  Is  no  evidence  which  tends  to 
support  the  charge  upon  which  the  forfei- 
ture of  the  defendant's  charter  is  sought. 
Subdivision  28,  art  642,  Rev.  St.,  expresses  a 
purpose  for  which  a  corporation  may  be  form- 
ed, In  the  following  terms:  "The  construc- 
tion or  purchase  and  maintenance  of  mills, 
gins,  cotton  compresses,  grain  elevators, 
wharves  and  public  warehouses  for  the  stor- 
age of  products  and  commodities,  and  the 
purchase,  sale  and  storage  of  products  and 
commodities  by  gralft  elevators  and  public 
warehouse  companies,  and  tbe  loan  of  money 
by  such  elevator  or  public  warehouse  com- 
panies." The  charter  expresses  the  purpose 
of  the  corporation  In  the  very  language  of 
the  statute.  Therefore  it  cannot  be  said 
that  the  purposes  for  which  It  was  organ- 
ized, as  expressed  In  tbe  charter,  itamtsb 
any  evidence  of  an  intention  to  violate  the 
law.  The  corporation  could  lawfully  do 
everything  expressed  In  the  charter,  and 
might  lawfully  buy  all  of  the  compresses 
that  It  purchased.  The  right  to  forfeit  the 
charter  depends  upon  the  Intent  with  which 
it  was  procured,  and  It  devolved  upon  the 
state  to  establish  an  unlawful  intent  to  Jus- 
tify the  forfeiture  claimed. 

In  determining  the  question  of  intention, 
we  must  consider  as  true  every  fact  which 
can  be  fairly  Inferred  from  the  evidence; 
and  we  are  of  opinion  that  the  acquisition 
on  the  same  day  of  six  compresses,  situated 
In  localities  distant  from  each  other,  will 
support  the  Inference  that  the  purpose  of 
the  promoters  in  organizing  the  corporation 
was  to  acquire  those  properties;  and.  If  the 
facts  show  that  In  doing  so  they  violated 
the  law,  then  we  are  of  opinion  the  evidence 
wonld  Justify  tbe  conclusion  that  their  In- 
tention In  forming  the  corporation  was  to 
accomplish  the  unlawful  purpose.  It  was 
not  unlawful  for  the  corporation  to  buy  all 
of  the  properties  that  It  acquired,  nor  was 
It  unlawful  for  it  to  acquire  them  all  at 
the  same  time;  and  we  see  nothing  In  that 
fact  which  tends  to  show  that  the  object  at 
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the  time  of  organizing  the  corporation  was 
to  do  a  lawful  act  to  effect  an  unlawful 
purpose. 

It  is  contended  oo  behalf  of  the  state  that 
the  effect  of  this  purchase  was  to  restrict 
aids  to  commerce,  and  to  destroy  competi- 
tion between  the  purchased  compresses.  We 
must  bear  In  mind  that  we  are  searctiing  for 
the  Inteution  of  the  parties  In  filing  the 
charter,  and,  to  arrive  at  that,  mnst  loolc  at 
the  facts  from  their  standpoint  The  evi- 
dence shows  that  70  compresses  existed  in 
the  state  of  Texas,  located  in  various  parts 
of  the  state,  which  at  the  time  and  since 
charged  10  cents  per  hundred  pounds  for 
compressing  cotton;  hence  there  was  at  that 
time  no  competition  as  to  charges  between 
any  compresses  In  the  state.  It  is  true,  the 
railroad  commission  had  no  dh:ect  control 
over  the  rates  to  be  charged  for  compress- 
ing cotton;  but  by  Oxlng  the  amount  to  be 
paid  by  the  railroad  companies  the  commis- 
sion indirectly,  but  effectually,  fixed  the  sum 
to  be  received  by  compresses,  and,  by  regu- 
lating the  delivery  of  cotton  by  the  railroads 
for  compression,  the  compress  at  each  point 
was  protected  in  its  legitimate  business  and 
confined  to  Its  own  tenltory.  Competition 
betweoi  compresses  is  not  probable,  and 
barely  possible,  under  those  rules.  There 
being  no  competition  between  any  of  the 
compresses  purchased  by  the  defendant  cor- 
poration, competition  mraa  not  destroyed  or 
restricted.  It  did  not  exist  Talcing  the 
rules  of  the  railroad  commission  Into  ac- 
count we  cannot  understand  how  the  cor- 
poration expected  to  restrict  competition  be- 
tween those  properties;  for,  under  those 
rules.  It  was  impossible  for  the  compress  at 
Gainesville  to  compete  with  the  compresses  at 
Terrell,  at  Dallas,  or  at  Cisco,  because.  If 
cotton  should  be  started  south  at  any  point 
south  of  Gainesville,  the  rules  required  it  to 
be  compressed  at  the  next  press  on  its  line 
of  shipment  in  the  direction  of  Its  final  desti- 
nation by  any  route.  It  would  pass  inter- 
mediate compresses,  and  could  not  reach 
Dallas  for  compression.  This  is  true,  also, 
of  Cisco.  Neither  could  cotton  be  carried 
for  compression  from  or  through  Terrell  to 
Dallas,  and  all  cotton  shipped  from  inter- 
mediate points  must  be  carried  to  the  near- 
est compress  in  the  direction  of  its  destina- 
tion. No  competition  could  exist  between 
compresses  at  Dallas  and  TerreU.  But  it  is 
claimed  that  competition  was  destroyed  be- 
tween the  three  compresses  in  Dallas.  The 
evidence  shows  that  rates  were  never  chan- 
ged, and  fully  and  fairly  explains  why  the 
two  compresses  were  not  operated  in  Dallas 
last  season.  It  is  asserted  that  if  the  three 
compresses  had  remained  separate  at  Dal- 
las, one  or  more  of  them  might  have  re- 
duced the  price  of  compressing  cotton.  This 
Is  so  remote  a  probability  that  under  exist- 
ing conditions.  It  cannot  have  weight  In  de- 
*ierminlng  the  question  of  intent 

We  are  of  the  opinion  that  there  was  no 


evidence  upon  which  the  court  conid  have 
entered  a  judgment  forfeiting  the  ctiarter  of 
the  defendant  corporation.  We  therefore  af- 
firm the  Judgments  of  the  court  of  dvll  ap- 
peals and  of  the  district  court 


DBNISON  &  S.  RT.  00.  v.  RAILBOAD 

COMMISSION  OF  TEXAS. 
(Supreme  Court  of  Texas.    June  27,  1902.) 

STATE  RAILROAD   COMMISBION— QUBSTION  OT 

JURISDICTION— OBCISION— REFUSAL 

TO  ACT— nNALITT. 

The  question  as  to  the  jurisdiction  «f  tlie 
state  railroad  commission  over  a  railroad 
where  the  company  eni^ged  in  Its  construction 
applies  to  the  commission  for  the  consent  a< 
that  body  to  issue  bonds  in  advance  of  its  ceia- 
pletioD,  being  committed  to  the  commission  by 
Sayies'  Ann.  Civ.  St.  arts.  43fi2,  46Slt  and 
Rev.  St  arts.  642,  snbd.  21  and  Id.  art  4580, 
without  any  provision  by  which  the  supreme 
court  can  revise  its  action,  its  decision  is  final 
and  conclusive. 

Motion  by  the  Denison  &  Shermtii  Ball- 
way  Company  for  leave  to  file  a  petlttoB  tor 
mandamus  against  the  raih:oad  oomtnie- 
siou  of  Texas.    Motion  overruled. 

Head  &  Dillard,  for  applicant 

BROWN,  3.  The  motion  for  leave  to  file 
a  petition  for  a  writ  of  mandamus  agabiat 
the  railroad  commission  of  Texas  Is  hereby 
overruled.  Hie  allegations  of  the  petltloB 
show  that  the  applicant  owns  and  operates 
a  line  of  railroad  extending  between  the  cit- 
ies of  Sherman  and  Denison,  a  length  of 
about  eight  miles,  and  into  each  city,  run- 
ning upon  the  streets  of  each  to  the  extent 
of  about  five  miles.  It  is  engaged  In  carry- 
ing passengers  in  the  cars  which  are  operat- 
ed within  the  llmite  of  each  city  and  upon 
the  line  between  the  two  cities.  It  does  not 
carry  freight  upon  its  railroad,  either  be- 
tween those  cities  or  within  their  limits. 
The  corporation  applied  to  the  railroad  com- 
mission of  Texas  for  authority  to  issue  stock 
and  bonds,  presenting  all  facts  necessary  un- 
der the  stetute  to  justify  the  Issuing  of  such 
stock  and  bonds,  but  the  railroad  comiais- 
slon  refused  to  take  jurisdiction  of  the  ap- 
plication, whereupon  the  motion  now  under 
consideration  was  filed  in  this  court  The 
petition  accompanies  the  motion,  and  con- 
tains the  prayer  that  upon  final  hearing  a 
peremptory  writ  of  mandamus  may  be  issued 
to  the  railroad  commission,  commanding  it 
to  entertain  jurisdiction  of  the  application  to 
IssiK  bonds,  and  to  pass  upon  and  determine 
the  right  of  the  applicant  to  do  so.  Article 
45S4f,  Sayles*  Ann.  Civ.  St,  contains  this 
provision:  "Should  any  company  or  corpo- 
ration authorized  to  construct  or  operate  a 
railroad  in  this  state  desire  to  Issue  bonds 
or  other  indebtedness,  to  be  secured  by  lien 
or  other  mortgage  on  its  franchise  or  prop- 
erty in  advance  of  the  completion  of  said 
railroad,  it  shall  make  application  to  and 
first  procure  the  consoit  of  the  railroad  corn- 
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misalon  thereto."  That  article  prescribes  tbe 
maimer  of  proceeding  before  tbe  commiSBlon 
to  obtain  the  consent  of  tiiat  body  to  tbe 
iasoance  of  tbe  bonds.  Article  4580  of  tbe 
Reriaed  Statutes,  so  far  as  applicable  to  tbis 
question,  reads  as  follows:  "Tbe  terms 
Toad,'  Tallroad.*  "railroad  companies,'  and 
'railroad  corporations,'  as  used  berein,  aball 
be  taken  to  mean  and  embrace  all  cwpora- 
tions,  •  •  •  tbat  may  now  or  hereafter 
own,  operate,  manage  or  control  any  railroad, 
or  part  of  railroad  in  tbis  state,  and  all  such 
corporations  *  *  *  as  diall  do  tbe  bnsl- 
ness  of  common  carriers  on  any  railroad  in 
this  state."  Subdlylslon  1:  "The  provisions 
of  this  cdiapter  rtiali  be  constnxed  to  apply 
to,  and  affect  only  the  transportation  of  pas- 
Boigers,  freight  and  cars  between  points 
wltfatn  tbis  state,  provided  this  chapter  shall 
not  apply  to  street  railways  nor  suburban  or 
bdt  lines  of  railways  In  or  near  cities  and 
towns."  Article  4352,  Sayles'  Ann.  Civ.  St., 
prescribes  tbe  requisites  of  tbe  articles  of  in- 
corporation for  railroads,  and  subdivision  2 
of  ttaat  article  contains  the  following:  "Pro- 
vided, however,  tbat  local  suburlian  railways 
may  be  oonfrtmcted  for  any  distance  less 
than  test  miles  from  the  corporate  limits  of 
any  dty  or  town,  in  addition  to  such  mileage 
as  tbey  may  have  within  the  same."  Sub- 
dlTl8i<n  21  of  article  G42  of  tbe  Revised  Sta^ 
■tea,  as  amoided  by  the  act  of  1897,  is  in 
tiiis  laosnage:  "For  tbe  constroctinK,  ac- 
qntring  and  maintaining  and  operating  street 
railways  and  subarban  belt  lines  of  railways 
within  and  near  cities  and  towns  for  the 
transportation  of  Creigbt  or  passengers,  which 
may  also  construct  own  and  operate  union 
depots,  •  •  •  provided  that  all  street 
or  subarban  railways  engaged  in  transport- 
ing freight  shall  be  snbjeet  to  thb  control  of 
the  railroad  commission."  It  is  an>Brent  tbat 
the  first  thing  for  tbe  commlaslon  to  deter- 
mine  was  Its  Jnrisdiction  over  appUca»t'8 
railroad.  That  question  Is  by  tbe  law  com- 
mitted to  tbe  commission  wltbout  any  pro- 
vision by  which  this  court  can  revise  its 
action.  Its  decision  Is  final  and  conclusive, 
wfaicb  wonld  preclude  this  court  from  issuing 
Oe  writ  of  mandamus  prayed  for,  if,  ixdeed, 
there  might  be  a  ctse  in  which  such  writ 
ooold  be  issued  by  this  court  to  that  body. 


PHILLIPS  T.  WESTERN  UNION  TEL.  CO. 

(Supreme  Court  of  Texas.    June  28,  1902.) 

TSLEORAFH8  —  FAILURE    TO    DELIYBR    MES- 
SAGE—CONTRACT— FILINO    CLAIM. 

The  failure  to  present  a  claim  a^inst  a 
triegraph  company  for  failare  to  deliver  a 
Bcaaage  sent  under  a  contract  piovidinx  tbat 
the  company  would  not  be  liable  for  damages 
if  the  claim  was  not  presented  within  90  days 
after  the  message  was  received  by  the  com- 
pany does  not  pieplnde  suit  against  the  com- 
psay,  commenced  within  soch  time. 

Certified  qnestlonB  from  court  of  civil  ap- 
peals ot  Fifth  supreme  Judicial  district. 


Action  by  S.  B.  PfalBlps  against  tbe  West-' 
em  Union  Telegraph  Company  for  failure  to 
deliver  a  message.  From  a  judgment  for 
defendant  plaintiff  appealed  to  tbe  court'  of 
civil  appeals,  which  certified  questions  to  the 
siu)reme  court 

Gamett  &  Smith  and  R.  0.  Mnrett  for 
appellant  Geo.  H.  Fearons  and  N.  L.  Linds- 
ley,  for  appellee. 

WILLIAMS,  J.  Certified  questions  from 
the  court  of  civil  appeals  for  the  Fifth  dis- 
trict  as  follows: 

"This  suit  was  brought  by  appellant 
against  tbe  appellee  to  recover  damages  sus- 
tained by  his  wife,  alleged  to  have  been 
caused  by  the  negligent  failure  of  appellee 
to  deliver  to  bis  wife  a  telegram  notifying 
her  of  tbe  dying  condition  of  her  sister, 
which  failure  prevented  her  from  being  pres' 
ent  at  tbe  death  and  burial  of  her  sister. 
The  appellee  pleaded  under  oath  that  said 
telegram  was  received  for  transmission  sub- 
ject to  the  fcdlowing  stipulation,  which  It  al- 
leged was  never  oompUed  with,  viz.:  The 
company  will  not  be  liable  for  damages  or 
statutory  penalties  In  any  case  where  the 
claim  is  not  presented  In  writing  within 
ninety  days  after  the  message  is  filed  with 
tbe  company  for  transmission.'  This  stipu- 
lation was  printed  on  tbe  back  of  the  tele- 
gram, and  was  offered  in  evidence  by  appel- 
lee, to  which  appellant  duly  excepted  at  tbe 
time,  among  other  reasons,  for  the  one  that 
the  contract  was  void,  In  that  it  fixed  the 
time  In  which  notice  should  be  given  at  a 
less  period  than  ninety  days,  and  was  void 
under  article  8370  of  the  Revised  Statutes. 
The  court  overruled  th«  objections  and  ad- 
mitted the  evidence^  to  which  the  appellant 
duly  excepted.  On  tbe  trial  the  appellant 
asked  a  charge  to  tbe  effect  that  the  eondt- 
tioas  were  InvaUd  and  Illegal  for  tbe  same 
reason;  and  the  court  refused  tbe  charge, 
and,  upon  the  contrary,  Instructed  tbe  Jury 
tbat  if  they  found  the  telegram  'was  writ- 
ten out  and  signed  upon  one  of  defendant's 
blank  forms,  known  as  "Form  201,"  then  you 
ape  further  instructed  that  said  writing  on 
blank  form  became  and  was  ttie  oentract  be- 
tween the  parties;  then  you  are  further  in- 
structed tlut  one  of  the  stipulatl«os  printed 
«n  said  telegram  was  tbat  the  company  will 
not  be  liable  for  damages  In  any  case  where 
the  claim  is  not  presented  within  ninety 
days  after  the  message  Is  filed  with  the  com- 
pany for  transmission;  and  if  yon  further 
find  and  believe  from  tbe  evidenoe  tbat  plain- 
tiff failed  to  present  bis  claim  In  writing  for 
damages  to  some  agent  of  the  company 
within  ninety  days  from  the  2lBt  day  of 
Ifay,  1900,  then  you  should  find  for  defend- 
ant The  Jury  are  further  bistracted  that 
the  filing  of  this  suit  and  serving  of  defend- 
ant with  citation  within  ninety  days  would 
not  be  a  compliance  with  said  condition  set 
out  upon   said   blank.'    The   appellant  as- 
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signs  as  error  the  admlBslon  of  snch  evi- 
dence, the  refusal  of  his  charge,  and  the  giv- 
ing of  the  charge  by  the  conrt  as  herein- 
above quoted.  No  claim  in  writing  was 
ever  presented,  or  notice  of  claim  for  dam- 
ages given,  other  than  the  filing  of  this  suit 
on  the  Ist  day  of  June,  1900,  and  the  issu- 
ance and  service  of  citation  on  said  compa- 
ny within  ninety  days  after  the  filing  of 
the  message  with  the  company  for  trans- 
mission. On  April  3,  1901,  plaintiff  filed  an 
amended  petition,  alleging  the  filing  of  the 
orig^inal  petition;  the  issuance  and  service  of 
citation  within  ninety  days;  that  defendant 
appeared  and  answered  on  said  service;  and 
further  set  up  the  same  cause  of  action  stat- 
ed In  the  original  petition.  The  evidence 
raised  the  issue  whether  or  not  said  stipu- 
lation was  a  part  of  the  contract.  The  court 
assumed  in  its  charge  that  the  stipulation  re- 
quiring the  presentation  of  a  claim  within 
ninety  days  was  a  reasonable  time.  This  Is 
also  complained  of  by  appellant. 

"Questions:  (1)  Was  the  filing  of  suit  and 
service  of  citation  on  the  company  within 
ninety  days  after  the  delivery  of  the  mes- 
sage tor  transmission  a  compliance  with 
said  stipulation?  On  this  point  there  seems 
to  be  a  conflict  between  some  of  the  courts 
of  civil  appeals.  See  Telegraph  Oo.  v.  Karr, 
5  CSV.  App.  00,  21  S.  W.  S02;  Same  v.  Finer, 
9  Civ.  App.  162,  29  8.  W.  66.  C!ontra.  Same 
V.  Ferguson  (Tex.  Civ.  App.)  27  S.  W.  1048; 
Same  v.  Hays  (Tex.  Civ.  App.)  63  S.  W.  171. 
(2)  Was  the  trial  court,  under  article  3379, 
Rev.  St.,  authorized  to  assume  in  his  charge 
that  the  limit  of  90  days  was  reasonable,  or 
was  it  a  question  of  fact  for  the  Jury's  deter- 
mination? Said  article  reeds:  'No  stipula- 
tion in  any  contract  requiring  notice  to  be 
given  of  any  claim  for  damages  as  a  con- 
dition precedent  to  the  right  to  sue  thereon, 
shall  ever  be  valid  unless  such  stipulation 
is  reasonable;  and  any  such  stipulation  fix- 
ing the  time  which  such  notice  shall  be  given 
at  a  less  period  than  ninety  days  shall  be 
void,'  etc.  (3)  Is  the  stipulation  requiring  a 
claim  for  damages  to  be  presented  to  the 
company  within  ninety  days  in  violation  of 
the  provision  of  the  statute  making  void  a 
stipulation  for  a  less  period  than  ninety 
days?" 

We  answer  the  first  question  In  the  af- 
firmative. The  contrary  view  seems  to  rest 
upon  a  construction  of  the  stipulation  under 
which  no  right  to  sue  can  arise  until  the 
notice  provided  for  has  been  given.  The 
stipulation  does  not  so  provide,  and  this  con- 
struction not  only  deduces  from  the  language 
used  that  which  It  does  not  necessarily 
mean,  and  which  Is  not  essentia]  to  Its  full 
operation,  or  to  the  perfect  accomplishment 
of  its  purpose,  but  does  this  by  construing  it 
most  strongly  in  favor  of  the  party  using  It 
There  Is  no  provision  that  there  shall  be  no 
suit  until  the  notice  has  been  given,  unless 
the  statement  that  the  company  will  not  be 
liable  In  case  the  notice  is  not  presented  In 


the  time  required  means  this.  It  may  be 
said  that.  If  there  Is  no  liability,  there  lu  no 
right  to  sue,  and  that,  as  the  notice  is  made 
essential  to  liability,  it  Is  also  made  neces- 
sary to  the  right  to  sue.  But  the  error  here 
is  in  the  assumption  that  there  can  never  be 
a  liability  until  the  notice  is  given.  Such  Is 
not  the  stipulation.  To  express  this,  the 
stipulation  should  read:  "The  company  will 
not  be  liable  for  damages,"  etc.,  "until  notice 
is  presented,"  etc.,  "and  not  then  unless  such 
notice  Is  presented  within  ninety  days,"  etc. 
The  language  used  does  not  say  or  neces- 
sarily imply  this.  By  law  the  liability  would 
arise  whenever  the  contract  was  broken  and 
damage  ensued,  and  the  provision  Is  not  In- 
consistent with  such  an  accrual  of  a  right 
of  action,  tf,  Indeed,  it  could  be  prevented 
In  this  way.  The  stipulation  is  that  there 
will  be  no  liability  In  case  (1.  e..  In  the 
event)  notice  Is  not  presented  within  90  days, 
which  merely  puts  an  end  to  a  liability  al- 
ready accrued,  or  gives  a  defense  upon  the 
failure  to  give  notice  within  that  time.  Con- 
sistently with  this,  the  right  to  sue  might 
arise  as  soon  as  the  breach  of  contract  and 
damage  accrued,  but  would  be  lost  by  fail- 
ure to  give  notice.  This,  In  our  opinlmi.  Is 
all  the  provision  in  question  means;  certain- 
ly all  it  should  be  held  to  mean,  when  the 
opposite  construction  would  be  that  most 
favorable  to  the  party  employing  the  lan- 
guage, and  would  create  a  condition  pre- 
cedent such  as  courts  will  not  raise  by  a 
doubtful  construction.  We  have  said  the 
construction  which  we  adopt  gives  full 
operation  to  the  stipulation,  and  meets  the 
purpose  of  Its  Insertion.  That  purpose  was 
to  require  notice  to  the  company  of  the  claim 
within  the  prescribed  time  after  the  occur- 
rence of  the  transactions  out  of  which  such 
claim  arose,  In  order  to  give  fair  opportunity 
for  Investigation  before  the  transactions 
were  dimmed  by  time,  and  for  the  preserva- 
tion of  evidence  before  It  had  faded  out 
This  opportimlty  was  afforded  quite  as  fully 
by  suit  and  service  of  citation  as  it  would  be 
by  other  notice  within  the  90  days,  and  tlie 
citation  was  a  notice  in  writing  complying 
literally  with  the  requirement.  Consequent- 
ly, when  suit  was  brought  and  citation  serv- 
ed within  90  days,  the  defense  never  arose, 
because  the  facts  giving  It  never  transpired. 
It  was  argued  that  one  purpose  of  the  no- 
tice was  to  afford  opportunity  to  settle  with- 
out suit,  and.  If  this  were  so.  It  might  give 
some  color  to  the  opposite  construction  of 
the  writing.  But  no  time  is  exacted  after 
notice  and  before  suit  in  which  to  investigate 
and  settle.  Consistently  with  the  stipula- 
tion, if  a  notice  were  given  before  suit,  the 
suit  might  immediately  follow  It  A  purpose 
cannot  be  deduced  from  the  stipulation  to  se- 
cure which  it  makes  no  provision.  The  only 
purpose  which  the  provision  is  adequate  to 
subserve  Is  that  which  we  have  assigned, 
and  consequently  it  is  only  that  purpose 
which  can  be  deduced.    The  weight  of  au- 
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tliorit7  Is,  we  think,  in  favor  of  our  conclu- 
sion. 2  Shear.  &  B.  Neg.  t  554;  Sberrill  .t. 
Tel^raph  Co^  106  N.  O.  532,  U  S.  B.  M; 
Telegraph  Oo.  t.  Trumbell  and.  App.)  27  N. 
B.  313;  Same  t.  Henderson,  8&  Ala.  616,  7 
South.  419, 18  Am.  St  Rep.  148;  Same  t.  Mel- 
Ion  (Tenn.  Sup.)  33  S.  W.  727.  The  opposite 
Tie\r  may  be  sustained  by  the  case  of  Tele- 
graph Co.  T.  Yopst  (Ind.)  11  N.  B.  19,  and 
perhaps  by  other  decisions  in  that  state,  al- 
though the  case  named  was  an  action  to 
recoTor  a  statutory  penalty.  In  the  same 
case.  In  20  N.  E.  228,  the  reason  given  for 
the  holding  is  that  the  plaintiff,  by  signing 
the  telegram,  had  bound  himself  by  con- 
tract to  give  the  notice,  and  could  therefore 
enforce  no  right  under  the  contract  until  he 
had  performed  his  imdertaklng.  But  the 
ptalnttff  had  not  bound  himself  to  give 
the  notice  at  all,— much  less,  before  suing. 
Tliis  line  of  argument  assumes  the  whole 
matter  In  controversy.  The  required  notice 
is  sometimes  sp<^en  of  as  a  demand  for  pay- 
ment. This  it  plainly  is  not  required  to  be. 
In  the  case  of  Wolf  v.  Telegraph  Co.,  62  Pa. 
83,  1  Am.  Rep.  387,  the  action  was  brought 
within  the  specified  time^  but  no  previous  no- 
tice was  given;  and  as  the  plaintiff,  for  this 
reason,  lost,  the  decision  involves  the  propo- 
sitkm  that  suit  within  the  time  was  not  suffi- 
cient, but  the  opinion  makes  no  allusion  to 
the  Question.  Other  cases  sometimes  cited 
upon  the  point  did  not  involve  it,  notice  not 
having  been  given  nor  suit  brought  in  time. 
Young  V.  Telegraph  Co.,  66  N.  Y,  163;  Hei- 
mann  v.'  Same,  67  Wis.  662,  16  N.  W.  32; 
Cole  T.  Same,  33  Minn.  227,  22  N.  W.  885. 
In  several  of  these  cases,  too,  the  language 
of  the  stipulation  is  different  from  that  be- 
fore us.  There  is  a  conflict  upon  the  ques- 
tion among  tbe  decisions  of  the  torma  court 
of  appeals  and  of  the  courts  of  civil  appeals. 
Telegraph  Oo.  v.  Karr,  5  Tex.  Civ.  App.  61, 
24  8.  W.  302;  Same  v.  Finer,  9  Tex.  Civ. 
App.  164i  29  S.  W.  66;  Same  y.  McKlnney,  2 
Willaon,  Civ.  Oas.  Ct  App.  |  647;  Same  v. 
Ferguson  (Tex.  Civ.  App.)  27  S  W.  1048; 
Same  v.  Hays  (Tex.  Civ.  App.)  63  S.  W.  171; 
Same  v.  Jobe,  25  S.  W.  1036. 

As  the  suit  was  sufficient  to  prevent  any 
loss  of  plaintiff's  cause  of  action  by  opera- 
tion of  the  stipulation  as  to  notice,  the  other 
questions  become  ImmaterlaL 


VLACK  V.  BLACK  «t  at. 
(Supreme  Court  of  Texas.    June  23,  1902.) 

PABTITKm  —  DISMISSAL.  AS  TO  NECESSARY 
PAHTT— EFFECT— DECREE— DESCRIPTION  OF 
LANIV-RSQIIISITKS— INSUFFICIENCY. 

1.  Rev.  St.  art.  8607,  snbd.  3,  requires  a  pe- 
titioa  for  partition  to  deecrii>e  the  real  estate 
■ODcht  to  be  partittoued,  so  that  it  may '  be 
distiBguiahed  from  any  other  real  estate,  and 
artiele  3611  provides  that  the  decree  shall  di- 
rect '^e  partitloo  of  such  real  estate,  describ- 
tng  tbe  sama"  Bdd  to  require  that  the  de- 
•cription  In  the  decree  mast  be  so  definite  as 
to  enable  the  commlsaionen  to  distinguish  the 

»aw.-6 


land  to  be  divided  from  other  real  estate,  and 
a  description  of  laud  in  a  decree  as  a  specified 
namber  of  acres,  part  of  a  surrey  named,  was 
insufflcieut. 

2.  Partition  of  land  between  hdrs  cannot  be 
had  where  it  appears  that  one  of  them  was  die- 
missed  from  the  suit  on  a  plea  of  coverture,  and 
that  she  took  no  part  In  an  appropriation  of 
money  claimed  as  a  part  of  the  estate,  and  did 
not  receive  any  portion  thereof,  she  being  a 
necessary  party  thereto. 

Error  to  court  of  civil  appeals  of  Third  su- 
preme Judicial  district 

Partition  by  T.  O.  Black  and  others  against 
L.  B.  Black  and  others.  Defendant  L.  B. 
Black  appealed  from  the  decree  to  the  court 
of  civil  appeals,  which  affirmed  the  same  (67 
S.  W.  928),  and  he  brings  error.    Reversed. 

Prendergast  ft  Sanford,  for  plaintiff  in  er- 
ror.   Jones  ft  Jones,  for  defendants  in  error. 

BROWN,  J.  Tbe  defendants  In  error  insti- 
tuted this  suit  in  the  district  court  of  Bastrop 
county  against  J.  U.  Claiborn,  Martha  Clai- 
bom,  and  L.  B.  Black,  for  partition  of  the 
property  of  the  estate  of  John  Black,  deceas- 
ed. The  petition  alleged:  That  John  Black 
died  intestate,  leaving  the  plaintiffs,  his  grand- 
cliildren,  and  L.  B.  Black  and  Martha  Clai- 
born, the  children  of  the  said  John  Black, 
as  his  only  heirs.  That  the  said  John  Black 
left  an  estate  consisting  of  $5,400  in  money 
and  796  acres  of  land  situated  in  Walker 
county,  Texas,  which  is  described  in  the  peti- 
tion as  follows:  "320  acres  in  the  O.  W. 
Robinson  survey,  and  476  acres  In  the  L.  R. 
Smith  survey,  belonging  to  John  Black,  situ- 
ated in  Walker  county,  Texas."  Plaintiffs  al- 
lege that  they  are  entitled  to  (Mie-tblrd  of 
the  15,400  in  money  and  to  one-thtard  of  the 
land;  that  said  L.  B.  Black,  John  D.  Clai- 
born and  Martha  Claiborn  had  converted  to 
their  own  use  all  of  the  money.  Plaintiffs 
prayed  for  Judgment  against  the  defendants 
for  one-third  of  the  money,  and  interest  there- 
on, and  also  that  the  land  be  partitioned, 
and  their  Interest  be  set  apart  to  them. 
Martlia  (Jlaiborn  pleaded  coverture,  and  that 
she  took  no  part  in  the  appn^riation  of  the 
money,  and  that  she  did  not  receive  any  por- 
tion thereof.  The  court  of  civil  appeals  made 
no  finding  of  facts,  but  the  undisputed  evi- 
dence, as  it  appears  in  tbe  record,  established 
the  following  facts:  John  W.  Black,  the  fa- 
ther of  the  plaintiffs  below,  and  the  son  of 
John  Black,  died  in  the  year  1884,  leaving 
a  will,  whereby  he  appointed  J.  D.  Claiborn 
and  J.  C.  Buchanan  independent  executors  of 
his  will.  The  executors  qualified,  and  took 
possession  of  the  estate.  On  the  12th  day 
of  May,  1891,  John  Black  died  hitestate,  leav- 
ing as  his  heirs  his  grandchildren,  the  de- 
fendants in  ernar,  and  his  two  children,  Mar- 
tha Claiborn  and  L  B.  Black.  He  left  an 
estate,  consisting  of  ^,400  in  money  and 
796  acres  of  land  as  described  in  the  petition. 
Soon  after  his  death  Claiborn  and  Buchanan, 
as  executors  of  John  W.  Black,  together  with 
L.  B.  Black,  divided  the  $5,400  hito  three 
equal  parts,  of  which  Ckilborn  took  one  por- 
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ticm  for  his  wife,  Martlia  Clalborn,  and  L.  B. 
Black  took  one  portion  for  blmself.  J.  D. 
Clalborn  and  J.  C.  Buchanan,  believing  tbey 
bad  the  authority,  as  executors  of  John  W. 
Black,,  took  charge  of  the  $1,800  which  be- 
longed to  the  defendants  In  error,  and  loan- 
ed It  to  one  Bell,  who  lived  in  Mcliennan 
county,  taking  ■  note  therefor  bearing  Interest 
at  10  per  cent.  L.  B.  Black  approved  the 
security,  and  had  nothing  else  to  do  with 
lending  the  money.  Clalborn  and  Buchanan, 
as  executors  of  John  W.  Black,  received  the 
Interest  annually  on  the  money  loaned  to 
Bell,  who  remitted  it  by  his  own  check  to 
Clalborn  and  Buchanan.  On  the  1st  day  of 
February,  1896,  a  new  note  was  given  by 
Bell  for  the  $1,800,  and  Interest  was  paid 
upon  It  for  four  years  to  Clalborn;  and  after 

the  suit  was  brought,  on  the  day  of 

— — ,  1900,  1500  was  paid  upon  the  principal 
of  the  note.  The  note  was  then  surrendered 
to  the  attorneys  of  defendants  In  error,  and 
accepted  by  them  for  the  unpaid  balance  there- 
on. The  case  was  tried  before  the  Judge  of 
the  district  court  without  a  Jury,  and  Judg- 
ment was  entered  in  favor  of  Mrs.  Martha 
Clalborn  that  she  go  hence  without  day,  and 
recover  of  plaintiffs  In  that  case  her  costs. 
The  court  entered  Judgment  In  favor  of  plain- 
tiffs against  John  D.  Clalborn  and  L.  B.  Black 
for  $1,571,  and  decreed  that  title  to  the  un- 
paid balance  of  the  note,  $1,300  principal,  be 
vested  In  the  plaintiffs,  and  also  decreed  that 
the  plaintiffs  below  were  entitled  to  one-third 
of  the  lands,  L.  B.  Black  to  one-third,  and 
Martha  Clalborn  to  one-third,  and  decreed  • 
partition  of  the  land,  which  was  described 
thus:  "820  acres  land,  a  part  of  the  G.  W. 
Robinson  survey,  and  476  acres  of  the  L.  R. 
Smith  survey,  situated  in  Walker  county, 
Texas."  Commissioners  were  appointed  to 
partition  the  land.  Ia  B.  Black  sued  out  a 
writ  of  error  to  the  Judgment,  and  the  eoort 
of  civil  appeals  afllrmed  the  Judgment  of  the 
district  court 

Article  3607,  snbd.  3,  of  the  Revised  Stat- 
utes, prescribes  as  one  of  the  requisites  of  a 
petition  for  partition  "that  the  real  estate 
sought  to  be  partitioned  shall  be  described 
In  such  manner  as  that  the  same  may  be  dis- 
tinguished from  any  other  real  estate."  Arti- 
cle 3611  provides  "that  the  court  shall  enter 
a  decree  directing  the  partition  of  such  real 
estate,  describing  the  same."  The  decree  in 
this  case  described  the  real  estate  to  be  parti- 
tioned as  follows:  "320  acres  of  land,  part  of 
the  G-.  W.  Robinson  survey,  and  476  acres 
of  the  Ll  R.  Smith  survey,  situated  In  Walker 
county.  Texas."  It  to  objected  to  this  decree 
that  the  description  to  not  a  sufficient  com- 
pliance with  the  statute.  The  object  in  re- 
quiring the  petition  to  describe  the  land  so 
that  It  might  be  distinguished  from  any  other 
real  estate  was  to  enable  the  court,  In  decree- 
ing its  partition,  to  give  a  like  description 
in  the  Judgment.  The  commissioners,  when 
appointed  by  the  court,  were  required  to  par- 
tition and  divide  the  laud  as  described  In  the 


decree,  and  we  are  of  opinion  that  the  descrip- 
tion must  be  so  definite  as  to  enable  them 
to  distinguish  the  land  to  be  divided  from 
other  real  estate.  The  commissioners  have 
no  authority  to  take  evidence  for  the  purpose 
of  Identifying  the  land,  and  it  to  manifest 
from  the  description  In  this  case  that  it  could 
not  be  distinguished  from  any  other  land  in 
the  two  surveys  named.  Therefore  the  Judg- 
ment to  insufficient  In  Its  description  of  the 
property  to  be  divided,  for  which  reason  the 
Judgmoit  must  be  reversed.  Whenever  it  ap- 
pears In  a  partition  suit  that  all  persons  in- 
terested to  the  land  to  be  divided  are  not  par- 
ties, the  court  can  proceed  no  fnrther,  but 
should,  of  its  own  motion,  stop  the  proceed- 
ings tintll  the  proper  parties  are  brougiit  in. 
McKlnney  v.  Moore,  73  Tex.  470,  11  B.  W. 
493;  Channel  Co.  v.  Bruly,  46  Tex.  8.  From 
an  inspection  of  the  Judgment  in  this  case 
it  appears  that  Mrs.  Clalborn  was  dismissed 
from  the  suit,  and,  she  being  a  necessary 
party  In  order  to  partition  the  lands  among 
the  heirs,  the  court  could  proceed  no  further 
in  the  division  of  the  property.  It  was  error 
for  the  court  to  inroceed  with  the  partition 
after  dismissing  Mrs.  Clalborn. 

Upon  examination  of  the  facts  of  thto  case, 
we  are  Impressed  that  the  whole  case  should 
be  remanded  to  the  district  court  for  another 
trial.  It  to  ordered  that  the  Judgment  of  the 
dtetrlct  court  and  of  the  court  of  civil  appeals 
be  reversed,  and  that  thto  cause  be  remanded. 


HTTNTER  et  a>.  ▼.  BASTHAM  et  al. 

(Supreme   Court   of   Texas.      June   25,    1902.) 

AGENTS— POWER  TO  STELl.  LANB— RIGHT  TO 
CONVEY  —  INNOCJBNT  PURCHASER— BURDEN 
OP  PROOF— CONVBYANCa  — CONSTRUCTION  — 
APPEAlr-FINDINGS  OP  APPELLATE  CO0RT. 

1.  A  power  to  sell  land  carries  anthi)rity  tO' 
execute  a  conveyance  thereof,  bnt  not  for  a 
CQUsidoratioD  runninE  to  the  ageut,  bat  «uly 
for  one  running  to  the  owner. 

2.  A  person  claiming  title  to  real  estate  un- 
der a  conveyance  by  nn  agent  having  power 
to  sell,  bnt  who  exceeds  his  authority  by  con- 
veying the  property  for  bis  own  debt,  acquires 
no  title,  unless  he  is  an  innocent  purchaser. 

3.  Where  an  agent  having  a  power  to  sell 
real  estate  conveyeii  for  a  consideration  run- 
ning to  himself,  the  grantee  of  the  purchaser, 
iu  a  suit  by  the  owner  to  recover  the  land,  had 
the  burden  nf  showing  that  he  was  an  inno- 
cent purchaser. 

4.  A  conveyance  reciting  that  the  grantor 
has  bargained,  sold,  and  "by  these  presents 
does  grant,  bargain,  sell,  convey,  and  release," 
all  hifi  rights,  title,  and  interest  in  certaiu  rt>at 
estate,  and  reciting  a  power  of  attorney  by 
his  grantor  to  convey  the  property,  and  that 
the  conveyance  is  to  the  grantee,  his  heirs  and 
assigns,  forever,  and  warranting  the  said 
premises  against  any  person  clainuBg  through 
the  gi*antor,  is  prima  fneie  snfBoient  to  show- 
that  the  grantor  only  purported  to  convey  hi» 
actual  Interest   therein. 

.').  A  finding  of  fact  by, the  court  of  dril  ap- 
penls  which  is  supported  by  the  evidence  la  con- 
clusive on  the  snpreme  coart  on  appeal,  but 
not  on  the  trial  conrt  on  a  retrial. 

Error  to  court  of  civil  appeals  of  First  su- 
preme Judicial  dtotrlct. 
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Action  bj  Beverly  Himter  and  others 
•sainst  DeUia  Eastham  and  others.  From  a 
decision  of  the  court  of  cMl  appeal^  afflrm- 
ing  a  Jndsment  foe  detatdants  (07  S.  W.  1080), 
platntlffH  bring  orw.    fieveiaed. 

McKlnney  &  Hill,  for  plaintiffs  In  error. 
Ball,  Dean  &  Hnmptarejr,  for  defendants  in 
error. 

WILLIAMS,  J.  The  plaintiffs  In  error 
brooght  this  suit  to  recover  of  defendants  In 
error  a  tract  of  250  acres  of  land.  Plaintiffs' 
title  was  derlred  bj  inheritance  from  their 
father  and  mother,  Beverly  and  Caroline 
Hnnter;  deceased.  Defendants  claimed  under 
conveyances  porpcntlng  to  proceed  from  tbe 
same  persona,  as  follows:  On  the  26th  day 
of  November,  1879,  Beverly  and  Caroline,  be- 
ing about  to  remove  from  Texas  to  Kansas, 
executed  to  tb^r  son  Robert  Hnnter  a  power 
authorizing  him  to  seU  the  land  In  controvert 
sy;  tbe  Instrument  expressing  no  other  pow- 
a.  Soon  afterwards  the  makers  of  tbe  power 
moved  to  Kansas,  where  Caroline  died  in 
1802  or  1893,  and  Beverly  in  1890  or  1800; 
neither  having  ever  returned  to  Texas.  On 
the  5tb  day  of  January,  1880,  Robert  Hunter, 
by  virtue  of  the  power  of  attoraey,  executed 
a  deed  to  the  land  to  W.  R.  Face,  reciting 
payment  of  $112.50  as  the  consideration.  Psce 
on  Decembo:  1,  1880,  conveyed  the  land  to 
B.  Eastham  \sy  the  following  Instrument: 
"State  of  Texas,  County  of  Walker.  Know 
an  moi  by  these  presents  that  I,  W.  R.  Pace, 
in  con8lderati<»  of  one  hundred  and  forty-five 
and  *•/!••  to  me  in  hand  paid  by  B.  East- 
bam,  tbe  receipt  la  hereby  acknowledged, 
have  bargained,  sold,  and  by  these  presents 
do  grant,  bargain,  sell,  convey,  and  release, 
onto  the  said  B.  Eastham,  all  my  right,  title, 
and  Interest  In  and  to  the  following  described 
tract  of  land,  situated  In  Walker  cotmty,  in 
tbe  David  Thompson  H.  B.  or  L  For  a  full 
description,  see  Walker  county  records,  Book 
O,  pages  73,  74,  7S,  and  76,  from  Glbbs  to 
Silas  Morgan,  and  from  Morgan  to  Beverly 
Hnnter.  Iben,  In  Book  I  of  the  records  of 
power  of  attorney,  pages  9  and  10,  f6r  Rob- 
ert Hunter  power  of  attorney;  and  then  from 
deed  from  Robert  Hnnter  to  me,  see  In  Walker 
Co.  records.  Book  V,  pages  418  and  419.  See, 
alsok  Sheriff  Harrison's  deed  for  170  acres  of 
tbe  above  tract  to  me  for  taxes  for  1870, 
dated  May  24th,  1880,  said  to  contain  290 
acres.  All  the  conveyances  (that  Is,  power  of 
attorney  from  Bevo'ly  Hunter  and  Caroline 
Hnnter  to  Robert  Hunter,  &,  deed  from  Rob- 
ert Hunter  to  J.  S.  Harrison,  sheriff  tax  deed) 
are  made  part  of  this  conveyance.  Togetlier 
with,  all  and  singular,  tbe  rights,  members, 
beredltamenta,  and  appurtenances  to  the  same 
belonging  or  in  any  wise  Incident  or  appertain- 
ing. To  liave  and  to  hold,  all  and  skigular, 
the  premises  alwve  dientioned,  unto  the  said 
B.  F.awtham,  his  heirs  and  assigns,  forever. 
And  I  do  hereby  bind  myself,  my  heirs  and 
■tilgns,  to  warrant  and  forever  defend,  all 


and  singular,  the  sold  premises  nnto'the  said 
B.  Eastham,  ills  heirs  and  aaaigna^  against 
every  person  whomsoev^  lawfully  claiming 
or  to  claim  the  same,  or  any  part  thereof,  by 
or  through  me.  W.  R.  Pae&  HoBtsvllIe, 
Texas.  Dea  1st,  1880." 

Dtfendants  bi  error  have  Eaadtaos's  title. 
The  court  of  dvU  ajveals  found  that  the  con- 
sideration recited  in  the  deed  from  Robert 
Hunter  to  Pace  was  not  paid,  bat  that  the 
true  consideration  was  the  caacellatian  of  a 
debt  due  by  the  Conner  to  tbe  lattas,  aad  that 
nothing  was  ever  paid  to  Beverly  and  Caro- 
line Hunter.  Both  courts  below  found  tiiat 
the  consideration  recited  in  tbe  deed  from 
Pace  to  Easttiam  was  paid  I^  tb»  hitter.  Of 
this  fact  there  was  no  evidence,  esieept  the 
recital  in  tbe  deed,  and  such  as  waa  afforded 
by  the  circumstances  of  tbe  cas^  irtilch  were 
that  all  of  these  InstnunentB  were  fa>  due 
time  placed  of  record;  that  Eaatham  and  his 
represeatatlTe,  since  ills  purdiasc.  have  paid 
taxes  VQoa,  and  claimed  and  used,  the  land; 
and  tliat  phiintUfs  and  their  ancestors  have 
not  In  any  way  asserted  a  claim  until  the 
bringing  of  this  action,  Septemlier  7,  lOOL 
The  court  of  civil  appeals  slso  found  that 
there  was  w>  evidence  tliat  Eastliasft  liad  no- 
tice of  the  character  ef  tbe  trsnaartlon.  but 
treated  the  case  as  one  In  wlileb  thera  was 
no  evidence  either  way  upon  the  point  The 
court  held  that  tbe  legal  title  paased  Tof  the 
conveyances  stated,  and  tiiat  the  bardoi  was 
on  plaintiffs  to  prove  notice  to  Eastham  of  tbe 
infirmity.  We  are  ot  the  oplnkn  that  this 
conclusion  Is  based  upon  a  mlscoiiceptioB  of 
tbe  character  of  the  titles  of  the  parties.,  Wo 
agree  with  the  court  of  civil  appeals  that  fha 
power  to  sell  Included  a  power  la  th«  agent. 
In  selling,  to  execute  the  coBTeyaacr  neces- 
sary to  complete  a  sale,— there  being  nothing 
In  the  lastrumoit  or  In  tbe  nature  ef  tite  trans- 
action to  exdude  tliis  oonstmctlsB,— end  that 
the  deed  from  the  attorney  in  faet  to  Pacc^ 
on  its  face,  appears  to  tie  a  safildent  execu- 
tion of  such  iiower.  But  the  power  was  a 
naked  one,  unacG<»npanied  by  any  Interest 
of  the  agent  in  the  land.  Tlie  agent,  having 
no  title  of  his  own,  could  only  pass  that  of 
hia  principal  by  an  exercise  ef  th*  i^wer 
granted;  that  Is,  by  selling  the  land,  and  ex> 
ecutlng  a  conveyance  In  effecting  a  sale.  No 
power  was  given  to  convey  without  considera- 
tion, or  upon  a  consideration  inuring  to  tho 
agent,  and  the  attempt  of  the  agent  to  do 
this  was  by  Itself  Inoperative  upon  the  title, 
and  passed  nothing.  Meade  v.  Brothers,  28 
Wis.  680;  Cbmpbell  ▼.  CampbeU  (Wla.)  15 
N.  W.  138;  Dupont  v.  Wertheman,  10  CaL 
368;  Randall  v.  Duff  (CaL)  19  Pac  033; 
Jefrrey  t.  Hursh  (Mich.)  12  N.  W.  808;  De- 
putron  V.  Toung,  134  U.  S.  241,  10  Sup.  Ot 
539,  83  L.  Ed.  923;  Mott  T.  Smith,  18  Cal. 
534.  These  authorities  all  h<dd  that  such  a 
transaction  does  not  pass  the  legal  title  out 
of  the  principal,  but  leaves  it  in  him  unaffect- 
ed by  the  mere  deed  of  the  agent  It  neces- 
sarily follows  that  one  bidding  under  such  a 
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transactloo  cannot  rest  upon  tbe  deed  from 
the  agent  alone,  since  It  has  not  devested  the 
title  out  of  the  principal,  but  must  bring  to  Its 
support  other  (acts  establishing  grounds  for 
his  protection  In  equity,  "nils  he  can  do  by 
showing  facts  which  constitute  him  an  Inno- 
cent purchaser.  While  such  a  purchaser  has 
not  acquired  the  legal  title,  he  has  acted  upon 
evidence  of  a  regular  title  which  the  owner 
of  the  property,  through  the  power  Intrusted 
to  bis  agent,  has  enabled  the  agent  to  create, 
and  may  have  paid  out  his  money  In  reliance 
upon  it,  with  no  notice  of  Its  Infirmity.  It 
would  be  a  fraud  upon  him  to  allow  a  recov- 
ery by  the  party  whose  trust  In  his  own  agent 
has  enabled  him  to  practice  the  deception. 
But  such  a  case  Is  not  made  by  the  mere 
production  of  the  title  inpers,  nor  by  proof 
that  the  purchaser  has  paid  for  the  property; 
but  to  Its  completeness  good  faith  on  bis  part 
Is  essential,  and  must  be  shown  by  him  In 
order  to  establish  an  equitable  right  superior 
to  the  legal  title.  Until  such  a  case  has  been 
made,  the  legal  title  must  prevail.  Therefore, 
treating  the  case,  upon  the  facts  (as  the  court 
of  civil  appeals  treated  It),  as  one  on  which 
there  was  no  evidence  upon  the  questiota  of 
notice,  we  are  of  the  opinion  that  defendants 
failed  to  sustain  the  defense  of  innocent  pur- 
chaser. Whether  or  not  there  Is  In  the  rec- 
ord any  legal  evidence  to  support  the  finding 
that  Eastham  paid  the  consideration  Is  a  ques- 
tion which  we  need  not  decide,  as  the  Judg- 
ment must  be  reversed  for  tbe  error  of  law 
committed  by  the  court  of  civil  appeals,  In 
holding  that  he  could  be  protected  as  an  inno- 
cent purchaser  without  proof  that  he  bought 
without  notice. 

We  are  also  of  the  opinion  that  tbe  deed 
from  Pace  to  Eastham,  on  Its  face,  shows, 
prima  facie,  at  least,  that  the  latter  bought 
only  such  title  as  his  grantor  had.  Harrison 
V.  Boring,  44  Tex.  262,  263.  No  proof  was 
offered  of  the  circumstances  attending  It,  and 
as  to  the  adequacy  of  consideration  to  give 
a  different  character  to  the  transaction.  The 
opinion  in  the  case  referred  to  will  sufficiently 
direct  another  trial  of  this  question,  and  it  Is 
unnecessary  for  us  to  further  discuss  a  sub- 
ject which  would  not  probably  be  made  clear- 
er by  anything  we  could  say  than  It  has  al- 
ready been  made  by  the  decisions. 

Most  of  the  proijositions  of  the  defendants 
in  error  proceed  upon  the  misconception  which 
we  have  endeavored  to  point  out,  as  to  the 
character  of  plaintiffs'  title,  and  need  not  be 
further  noticed. 

The  contention  that  tbe  evidence  warranted 
the  court  below  In  finding  that  Pace  In  fact 
paid  Robert  Hunter  for  the  land  the  money 
consideration  recited  hi  the  deed  presents  a 
question  of  fact  upon  which  the  court  of  civil 
appeals  found  against  the  defendants.  There 
was  evidence  tending  to  support  the  last  find- 
mg,  and  It  is  therefore  binding  on  this  court, 
but  not  upon  the  district  court  upon  another 
trial.  Railway  C!o.  v.  Echols,  87  Tex.  845, 
W6,  27  S.  W.  60,  28  S.  W.  617. 


Other  contentlona  preeoit  qaestlons  of  fact 
not  i)assed  on  in  the  courts  below,  and  which 
this  court  cannot  resolve. 

For  the  reasons  Indicated,  tbe  Judgments 
will  be  reversed,  and  the  cause  remanded. 
Beveiaed  and  remanded. 


AliBXANDEB  T.  LOVITT  et  aL 

(Supreme   Court   of   Texas.      June  26,    1902.) 
BUSINESS  HOMBSTHAD— ABANDONMENT— SALS 
OF  BUSINESS  AND  LEASE  OF  HOMESTEAD- 
INTENTION  TO  RESUME  BUSINESS. 

The  owner  of  a  business  homestead  sold 
out  the  business  which  he  was  condacting  there- 
on, at  the  same  time  leasing  the  entire  prem- 
ises constituting  the  homestead,  inclnding  of- 
fice fixtures  with  the  exception  of  a  safe,  to 
the  purchasers  of  the  business  for  a  term  of 
three  years,  with  the  privilege  of  five,  agree- 
ing witii  them  by  the  same  contract  not  to 
engage  in  the  same  business  daring  the  con- 
tinuance of  the  lease.  By  permission  of  the 
lessees  he  kept  his  safe  in  his  old  office,  where 
he  would  go  from  time  to  time  to  get  papers 
from  or  put  them  in  the  safe,  but  he  had  no 
key  to  the  premises  nor  any  control  over  any 
part  of  the  building.  Beld,  that  there  was  an 
abandonment  of  the  homestead,  though  the 
owner  may  have  intended  at  some  indefinite 
time  in  tne  future  to  resume  tiis  business 
thereon. 

Error  to  court  of  civil  appeals  of  Third  su- 
preme Judicial  district 

Suit  by  C.  P.  Alexander  against  I.  A.  Lov- 
Itt  and  another.  Judgment  in  favor  of  de- 
fendants was  affirmed  In  the  court  of  appeals 
(67  S.  W.  927),  and  plaintiff  brhigs  error. 
Reversed. 

A.  J.  Harris,  for  plaintiff  in  error.  Geo. 
W.  Tyler,  for  defendants  In  error. 

WILLIAMS,  3.  Plaintiff  in  error,  on  tbe 
28th  day  of  February,  1898,  caused  a  writ 
of  attachment  against  defendant  in  error  to 
be  levied  on  a  house  and  lot  in  Temple. 
Defendant  in  error.  In  the  litigation  that  fol- 
lowed, sought  to  have  the  property  freed 
from  the  attachment  on  the  ground  that  on 
the  date  of  the  levy  It  was  his  business 
homestead.  The  facts  developed,  so  far  as  it 
is  necessary  to  state  them,  are  that  Lovltt. 
prior  to  the  early  part  of  1897,  had  been  a 
retail  lumber  dealer,  using  the  property  in 
question  as  his  place  of  business.  At  tbat 
time,  because  of  some  losses  be  had  sustain- 
ed, he  sold  out  the  business  to  Caruthers  & 
Campbell,  conveying  to  them  his  stock  and 
good  will.  At  the  same  time  he  leased  to 
them  the  entire  premises.  Including  all  his 
office  fixtures,  for  the  term  of  three  years, 
or,  at  their  option,  for  five  years.  J8y  tbe 
contract  he  agreed  that  for  the  term  of  tliree 
years,  or  for  five  years  In  case  the  tessees 
should  keep  the  property  for  the  latter  pe- 
riod, he  would  not  engage  In  the  sale  of  lum- 
ber and  other  specified  articles  or  material 
commonly  bought  and  sold  by  lumber  deal- 
era;  reserving,  however,  the  right  to  sell  such 
lumber  and  material  to  lumber  dealers  at 
wholesale  only,  but  agreeing  not  to  keep  an/ 
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of  sncb  material  for  sale  or  trade  In  Temple, 
except  In  acctwdance  -with  the  exceptl<»i.  He 
retained  a  safe,  which  he  had  used  In  his 
bnsinesB,  bnt  removed  it  to  and  kept  It  In  an 
office  belonging  to  other  persona  for  about 
three  months.  All  of  the  property  sold  and 
leased  ivas  delivered  to  Caruthers  &  Camp- 
bell, liovltt  then  commenced  to  wind  up  his 
boslness  affairs  by  collecting  debts  due  him, 
taking  notes,  etc.,  and  paying  claims  against 
him.  He  kept  his  books  of  accounts,  poli- 
cies of  Insurance,  and  papers  In  the  safe, 
wbicb,  after  about  three  months,  by  permis- 
sion of  tbe  lessees,  he  again  placed  in  the 
room  which  bad  constituted  his  office,  stat- 
ing to  them  that  the  place  was  his  business 
homestead,  and  that  he  wanted  to  keep  the 
safe  there  to  strengthen  his  business  home- 
stead. He  kept  In  his  pocket  a  small  book, 
containing  a  list  of  his  debtors,  with  the 
amonntB  owed  by  each,  and  transacted  the 
business  stated  principally  on  the  streets, 
but  went  from  time  to  time  to  the  safe  to  get 
or  deposit  a  paper  or  consult  his  books.  He 
had  no  control  over  any  part  of  the  building, 
and  no  key  to  It,  but  entered,  when  he  did 
so,  by  permission  of  tbe  lessees.  This  was 
the  sitnatlon  when  the  levy  was  mad&  With- 
in a  few  months  after  the  levy,  Lovltt  al- 
tered tbe  service  of  a  lumbar  dealer  at  Beau- 
mont as  traveling  agent,  which  lasted  until 
December,  1898,  when  he  took  charge  of  a 
lumber  yard  at  Yoakum.  He  remained  there 
until  March,  1900,  since  which  time  he  has 
sold  lumber  on  commission  for  different  per- 
sons, partly  In  Temple  and  partly  elsewhere. 
At  the  end  of  the  three-years  lease  the  les- 
sees surrendered  the  property  to  Lovitt,  and 
he  has  kept  his  papers  and  conducted  his 
correspondence  In  the  oflBce.  In  his  testi- 
mony Liovitt  does  not  claim  that  between  the 
time  of  the  sale  and  lease  to  Caruthers  tt 
Campbell  and  the  levy  he  was  carrying  on 
any  business  upon  the  property  In  contro- 
versy. The  claim  made  by  him  and  sustain- 
ed bi  tbe  district  court  and  court  of  civil 
appeals  Is  that  the  exemption  was  saved  by 
his  Intention,  existing  continuously  from  the 
time  of  the  sale  and  lease  to  the  present,  to 
resume  his  business  as  lumber  dealer  on  the 
proiwrty  whoi  he  should  be  able  to  do  so, 
and  after  tbe  expiration  of  tbe  lease.  The 
case  of  Houston  v.  Newsome,  82  Tex.  77,  78, 
80,  17  S.  W.  603,  is  authority  for  the  prop- 
osition that  the  keeping  of  the  safe  In  the 
building,  and  the  other  facts  stated  In  con- 
nection with  It,  did  not  themselves  make  the 
property  the  place  of  business.  In  view  of 
the  definite  suspension  of  the  business  In 
which  Lovltt  had  been  engaged,  and  the 
execution  of  a  contract  which  made  It  im- 
possible for  him  to  resume  it  upon  these 
premises  within  any  reasonable  time,  his  in- 
tention to  resume  at  some  indefinite  time  in 
the  future  cannot  be  held  to  continue  .the 
exemption.  There  was  a  definite  cessation 
both  of  the  business  and  of  the  use  of  the 
property  by  a  transaction  which  put  It  oat 


of  Lovltf  s  power  to  resume  for  three  years 
at  least,  and  In  tbe  power  of  the  lessees  to 
prevent  such  resumption  for  five  years.  The 
mere  intention  to  again  engage  in  tbe  busi- 
ness could  not  supply  the  place  of  an  exist- 
ing business  and  the  use  of  the  property  in 
its  exercise,  both  of  which  were  essential  to 
the  execution.  Shryock  v.  Latimer,  57  Tex. 
C74;  Pfelffer  v.  McNatt,  74  Tex.  640,  12  S. 
W.  821;  Wynne  v.  Hudson,  66  Tex.  1,  17  S. 
W.  110;  Harle  v.  Richards,  78  Tex.  80,  14 
S.  W.  257;  Duncan  v.  Alexander,  83  Tex. 
445, 18  S.  W.  817.  This  was  not  merely  such 
a  suspension  of  the  business  and  of  the  use 
of  the  property  for  a  reasonable  time,  in 
order  to  change  from  one  business  to  another, 
or  arrange  for  a  resumption,  as  this  court 
has  held  is  consistent  with  the  continuance 
of  the  exemption  where  the  intention  to  re- 
sume exists.  Bowmau  v.  Watson,  66  Tex. 
295,  1  S.  W.  273;  Gassoway  v.  White,  70 
Tex.  476,  8  8.  W.  117;  Hargadene  V.  Whit- 
field, 71  Tex.  482,  9  8.  W.  475;  Malone  v. 
Komrumpf,  84  Tex.  454,  19  8.  W.  607.  Nor 
was  the  renting  merely  temporary.  In  the 
sense  of  the  constitution.  It  and  the  sale 
completely  displaced  the  existing  business 
and  use  of  the  house,  and  precluded  a  re- 
sumption withhi  reasonable  time.  The  deci- 
sion In  tbe  case  of  Shryock  v.  Latimer  has 
never  been  overruled,  nor  the  principles  there 
stated  modified,  and  it  controls  this  case. 
The  facts,  taken  at  their  strongest  in  favor 
of  the  defendant  in  error,  conclusively  defeat 
the  exemption  claimed.  Tbe  Judgment  will 
therefore  be  reversed,  and  judgment  will  be 
hae  rendered  for  plaintiff  In  error. 
Beversed  and  rendered. 


OREER  et  al.  v.  FBATHKRSTON. 

(Supreme  Court  of  Texas.     June  26,  1902.) 

AQBNCY-CONTINUINQ  LIABILITY  OP  AGENT— 
COMPENSATION  AFTER  RESIGNATION— AP- 
PEAL—REVIEW  OP  PACTS— MOTION  POR  NEW 
TRIAL-NECESSITY. 

1.  Rev.  St.  arts.  1292,  13S3,  provide  that  In 
trials  to  the  conrt  as  a  jury  the  rules  applica- 
ble to  jury  trials  shall  govern,  and  that,  when 
requested,  the  judge  shall  state  separate  con- 
dusious  of  fact,  and  that  it  shall  be  sufficient 
for  a  party  excepting  to  the  conclusions  of  law 
01  judgment  to  cause  it  to  be  noted  on  the 
record  in  the  judgment  entry  that  he  excepts 
thereto,  and  he  may  then  take  his  appeal  or 
writ  of  error  without  further  exceptions  or 
statement  of  facts.  Article  1379  provides  that 
after  trial  either  party  may  make  out  a  writ- 
ten statement  of  facts  given  in  evidence, 
which,  on  being  agreed  to  by  the  opposite  par- 
ty, and  approved  by  the  judge,  shall  be  filed 
with  the  clerk.  Held,  that  no  motion  for  a 
new  trial  is  necessary  to  enable  the  court  of 
civil  am>eal8,  on  appeal  from  a  judgment  for 
plaintiff  after  trial  to  the  conrt,  to  reverse  the 
judgment  on  a  review  of  the  facts,  and  render 
judgment  for  defendant 

2.  A  soliciting  agent  of  a  Uve  stock  com- 
mission company,  whose  contract  of  employ- 
ment required  him  to  solicit  ahipmenta  of 
stock,  make  and  collect  loans,  and  to  guar- 
anty each  loans,  sent  his  resignation  to  the 
company,  which  was  accepted;  but  before  he 
received  tha  acceptance^  though, attar  iti  was 
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mailed  to  hfan,  he  wrote  the  company  tiiat  he 
TTODld  iii!ii!<t  on  his  sDlary  till  the  loans  of 
which  he  was  K^utrantor  were  paid,  nnlen  the 
company  wonld  release  him  from  liability  there- 
on, which  it  declined  to  do.  Thereafter  there 
was  other  correspondence  between  the  parties, 
hi  which  the  agent  dained  the  riirbt  to  such 
compensation,  which  was  denied  by  the  com- 
pany. He  continued  to  look  after  the  pay- 
ment of  the  loans,  and  payment  thereof  was 
frequently  mrged  by  the  company.  Befd,  that 
the  servant  was  not  entitled  to  his  salaiy  aft- 
er the  acceptance  of  his  resiguatiou. 

Certified  qnetf «n  from  court  of  dvfl  ap- 
peals of  Secmifl  supreme  Judicial  district 

Action  by  W.  H.  FHitherBtan  against  Greer, 
IfillB  A  On.  JudgmeBt  for  plklntUC,  and  de- 
fendants appealed  to  tbe  conrt  of  dyll  appeals, 
-which  reversed  the  Judgment  (68  B.  W.  48), 
and  oectlfled  certain  qnestiana  to  the  supreme 
catirt 

Oapps  ft  Gantey  and  Theodore  Mack,  fOr 
appeUants.  Allen  &  Wantland,  J.  A.  Tem- 
pletDn,  and  Matlock,  Miller  &  Dycus,  for  ai>- 
peBee. 

BROWN,  J.  The  court  of  Civil  appeals  of 
the  second  supreme  judicial  district  has  cer- 
tified to  this  court  the  following  statement 
and  question: 

"This  appeal  Is  from  a  Judgment  allowing 
appeflee  one  thousand  dollars  as  comx>ensa- 
tlon  for  services  rendered  appellants  from 
Inly  7  to  December  21, 1899,  and  fifty  doJIars 
and  atxty-flve  cents  as  Incidental  ecpenses 
fncmred  for  the  Tjeneflt  of  appellants.  Ap- 
pellee, resWlBg  at  Henrietta,  Tferas,  imder- 
took  to  represent  appellants,  live  stock  com- 
juisslon  merchants,  doing  linsinesa  at  Chicago 
and  other  cities,  as  soliciting  a^ut  in  Teacas 
for  the  year  1S9S^  «a  be  had  done  during 
preceding  years,  at  a  salary  of  twenty-five 
hundred  dollars,  payable  monthly,  and  such 
reasonable  txpatees  as  appellBDls  had  been 
In  the  ha^lt  «f  allomrbig  him.  The  basiness 
«r  emiployment  ae  undertaken  ^vas  such  as 
floUclthac  agenta  for  live  stock  commlaaion 
companies  usually  do  or  perform,  and  requir- 
ed appellee  to  solicit  shipments  of  cattle,  and 
to  make  and  solicit  loans  for  appellants.  In 
makiag  loans,  aspellee  was  required  to  be- 
come responellde  equally  with  the  borrower, 
and  to  add  his  own  name  to  the  notes,  which 
were  usually  secured  by  mortgages  on  cattle, 
in  whltdi  he  was  made  trustee,  and  which 
wore  made  payable  to  appellants,  and  by 
them  assigned.  In  the  course  of  their  business, 
to  others.  Included  in  the  duty  of  soliciting 
shlpmests  of  cattle  was  that  of  making  com- 
mission contracts  and  collecting  the  usual 
commlssl(;n  of  fifty  cents  a  head  when  the 
cattle  were  not  shipped  to  appellants  in  ac- 
cordance with  these  contracts;  but  the  busi- 
ness was  inrlnclpally  a  money-lending  busi- 
ness. The  commission  year  began  with  Feb- 
raaiT,  and  loans  were  made  or  renewed  in 
tiie  spring  and  fall  on  from  six  to  eight 
months*  time.  It  was  the  duty,  as  well  as 
to  the  interest,  of  at^>ellee  to  loik  after  these 
loans,  covering,  as  they  did,  movable  secority. 


In  order  to  protect  the  holders  and  indorsent 
of  the  notes  and  himself  as  co-maker  and 
guarantor.  Appellee  received  bis  salary  in 
monthly  payments  up  to  July  T,  1809,  -when 
his  employment  ceased,  as  will  be  seen,  we 
think,  from  the  following  correspondence: 

"'Henrietta,  Texas,  July  3rd,  1899.  J.  EL 
Greer,  Esq.,  Union  Stock  Yards,  Chicago, 
111.— Dear  Sin  I  do  not  want  to  loan  any 
more  commission  money.  I  have  several  rea- 
sons for  my  not  wanting  to  do  so.  One  Is  on 
account  of  the  state  of  my  health.  I  am  not 
able  to  look  after  such  matters  as  carefully 
as  I  would  want  to.  Another  is,  the  risk 
is  too  great  for  me  to  take  where  I  have  to 
indorse  all  paper.  I  thought  best  to  write 
you  this  at  once,  so,  If  yon  had  another  ap- 
plication for  money  In  this  territory,  you 
could  have  some  one  else  to  look  after  it. 
My  health  Is  some  better  since  I  had  the 
operation  performed  In  New  York,  but  am  not 
well  by  any  means.  Am  working  all  the 
time,  but  am  very  weak.  Respectfully  yours, 
W.  H.  Featberston.' 

"  'Union  Stock  Yards,  Cblcago,  July  7.  1809. 
W.  H.  Featlierston,  Henrietta,  Texas— Dear 
Sir:  In  reply  to  yoiir  letter  of  July  3d,  would 
say  we  are  sorry  to  lose  you  from  our  force 
of  solicitors,  but,  of  coiirse.  If  you  cannot  see 
your  way  clear  In  the  future  to  sign  paper 
on  loans  that  you  make  for  -us,  and  ytrar 
health  Is  not  good  enough  to  look  after  the 
business,  we  cannot  blame  you  for  wishing 
to  quit  Hereafter  yon  -win  kindly  refer  ap- 
plicants to  George  Beggs  at  Fort  Worth.  We 
will  try  and  take  care  cf  them  whea  It  Is 
desirable.    Yours  truly,  Greer,   Mills  &  Co.* 

"July  8,  1809,  and  before  he  had  received 
tbe  letter  of  July  7th,  appeffee  wrote  appel- 
lants as  follows:  TJnder  the  present  condi- 
tion of  affairs,  I  do  not  think  it  is  right  that 
1  shouM  remain  in  your  employ  any  longer. 
In  the  past  I  have  been  loyal  to  Greer,  Mills 
&  Co.,  but  since  showing  the  dteposWon  yon 
have  to  treat  me,  as  I  think.  In  a  very  un- 
fair way.  It  would  be  Impossible  for  me  to 
be  as  loyal  to-wards  you  as  I  thhik  I  should 
be  for  a  firm  that  I  am  -working  for,  and 
feel  that  It  would  be  dishonest  in  me  to  con- 
tinue longer;  but  as  there  Is  considerable 
paper  out  that  I  am  responsible  for.  It  will 
be  quite  a  while  before  It  all  matures,  and  I 
win  have  to  look  after  the  collection  of  tho 
sarnie,  as  well  as  being  respr^nsiblo,  and,  of 
course,  win  not  want  to  do  this  without  com- 
pensation. Neither  would  I  agree  for  any  one 
else  to  take  charge  of  this  paper,  and  I  con- 
tinue to  be  responsible  for  the  payment  I 
would  suggest  this  that  yon  Investigate  all 
the  paper  that  I  have  out  and.  If  you  find 
ft  safe,  release  me  from  any  further  respon- 
sibility.' Again,  on  September  8,  1899,  he 
■wrote  them  as  follows:  'Referring  to  my  let- 
ter to  you  of  date  July  8,  1899,  I  have  to  say 
that  yon  have  never  Informed  me  as  to 
whether  I  would  still  be  held  on  the  paper 
referred  to  In  said  letter.  Of  course,  if  yoa 
expect  to  hold  me  responsible  for  tbe  payment 
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of  said  paper,  I  \rm  have  to  be  paid  for  my 
time  In  coUecttng  It  which  will  amount  to 
what  vaj  nlary  wa».  Please  aaOtj  me  by 
retnm  mall  whether  yon  have  releaaed  me 
on  paper  Indorsed  by  me  and  held  or  nego- 
tiated by  yon.  If  yon  decline  to  do  so,  I 
will  coDBider  that  yoo  owe  me  salary  at  the 
rate  of  $2,500.00  per  year,  up  to  the  time  of 
matuity  «t  all  aald  paper.'  To  this  appel- 
lants repUed  by  letter  of  September  14,  188», 
aa  follows:  'Kcplylng  to  your  letter  of  B^f- 
tember  Stli,  if  yen  wIU  look  at  telqp:«m  we 
aemt  you  July  26th,  you  will  find  our  decision, 
which  anewen  the  communicatiMi  which  you 
say  has  not  bee*  answered.  The  paper  y«a 
Bcntiea  has  been  sold,  and,  of  coarse,  all 
makers  on  the  notes  are  UaUe  to  the  hold- 
-os  of  the  same.  We  accepted  your  reslgna- 
tkm  July  7th,  and  from  that  time  yon  have 
not  been  In  ear  employ.  As  yon  are  one  of 
the  makKs  on  this  paper.  It  will  be  expected 
you  will  see  that  It  Is  paid  promptly  at  ma- 
turity.' la  their  letter  of  September  5,  1800, 
correcting  the  error  of  their  bookkeeper  In 
43«ditinK  appellee  with  full  month's  wages 
for  July,  appellants  stated  that  be  ceased 
working  for  tbem  on  the  7th  of  July.  Other 
letters  and  tdegrams  passed  between  the 
partlea^  but  we  find  nothing  in  them  to 
dioace  tlM  status  fixed  by  wliat  la  above  Quot- 
ed. 

"fllio  notes  taken,  and  guarantied  by  ap- 
pellee and  assigned  by  appellants  amounted, 
on  July  7,  1800,  to  one  huodrcd  thousand  dol- 
lars, or  ever,  and  aa  they  matured  appellants 
repeatedly  vrgeA  upon  appellee  the  payment 
thereof,  and  be  continued  to  look  after  the 
same  till  the  last  note  was  paid,  December 
21,  1800.  He  also  releaaed  the  mortgages 
glTen  to  secuBe  the  notes,  and  caused  to  be 
eeUeeted  on  the  eemmiaslon  contracts  made 
la  connection  with  the  loans,  but  which  he 
did  not  guaranty,  as  much  aa  thirty-Beven  or 
thirty-eigbt  hmidred  dollars,  after  July  7, 
1809;  that  Is,  when  the  loans  he  was  looking 
after  were  paid,  the  incidental  oommissions  in 
most  Instances  were  also  paid.  N(me  of  the 
loans  weK  in  f  aict  collected  t^  lilB,  and  only 
a  portion  of  his  time  was  given  to  looking 
after  them. 

"The  case  was  tried  before  the  Judge  witb- 
oat  a  Jury,  and  Judgment  entered  for  appel- 
lee tor  $1,O00l  Mo  motion  for  new  trial  was 
madft,  The  eoort  of  civU  appeals  reversed 
tbe  Judgment  of  the  district  court,  and  en- 
tered Judgment  that  appellee  take  nothing  by 
his  suit,  and  that  the  appellants  go  hence 
without  day.  Tbe  app^ee  filed  this  mo- 
tlon:  "Wherefore  appellee  moves  this  court 
to  certify  to  the  supreme  court  of  Texas  the 
-question  as  to  whether  this  court  was  an- 
thorixed,  under  the  law  and  practice  in  the 
state  of  Texas,  to  reverse  the  Judgment  of 
tbe  court  below,  and  here  render  Judgment 
tot  tbe  appellants  upon  a  review  of  the  facts 
upon  wblcb  the  Judgment  of  the  court  below 
waa  baaed.  In  the  absence  of  a  motion  for  a 
trial  made  and  filed  In  the  court  below; 


and,  as  in  duty  bound,  will  ever  pray.'  Tbe 
court  entered  the  following  order:  This  day 
came  on  to  be  heard  tlie  motion  l>y  appellee 
to  certify  this  cause  to  the  supreme  court, 
which,  having  been  heard  and  considered  by 
tbe  coiut,  is  granted;  tbe  question  certified 
being  "whether  or  not,  where,  as  in  this  in- 
stance, the  case  Is  tried  before  the  court  with- 
out a  Jury,  and  no  motion  for  new  trial  is 
made,  this  court  is  authorised  to  sustain  as- 
aignm«its  of  error  complaining  of  the  Judg- 
ment as  being  contrary  to  and  "wholly  un- 
justified and  unsupported  by  the  evidence,' 
and  stating  what  tbe  evidence  'Indisputably 
and  imcontrovertibly*  showed."  And  In  tbe 
event  of  an  affirmative  answer  to  this  ques- 
tloo  we  further  certify  the  question  whether 
or  not  the  facts  stated  in  the  conclusions  al- 
ready filed,  a  copy  of  which,  together  with 
tbe  briefs  and  motions,  will  accompany  this 
certificate,  warranted  the  Jadgmcnt  tendered 
by  this  court' " 

Trial  of  causes  before  tbe  court  without  a 
Jury  is  provided  for  by  the  following  articles 
of  tbe  Revised  Statutes: 

"Art  1202.  Tbe  rules  hereinafter  prescribed 
for  the  trial  of  causes  before  the  Jury  shall 
govern  In  trials  by  the  court  so  far  as  may  be 
applicable." 

"Art  1333.  •  •  •  Upon  a  trial  by  the 
court  the  Judge  sbaU,  at  tbe  request  of  either 
of  tbe  parties,  also  state  In  writing  tbe  con- 
clusions of  fact  found  by  bim  separately  from 
the  conclusions  of  law,  which  conclusions  of 
fact  and  law  shall  be  filed  with  the  clerk, 
and  shall  oonatitute  a  part  of  tbe  record;  and 
in  ail  cases  wheM  •  •  •  tbe  conctasions 
of  fact  found  by  tbe  Judge  are  separately 
stated,  the  court  shall,  unless  tbe  same  be 
•at  aside,  render  Judgment  thereon,  and  It 
tftml  be  suflVcleBt  for  the  party  utceptlng  to 
the  conclusions  of  law  or  Judgment  of  the 
eeort  to  cause  It  to  be  noted  on  the  reoerd  in 
the  Judgment  entry  that  he  excepto  tbareto, 
and  RKfii  party  may  thereupon  take  bis  ap- 
peal or  writ  <^  error  wltfaoat  a  statenteat  of 
facts  or  further  exceptions  in  the  transcript; 
but  the  transcr^t  shall  tai  such  case  contain 
•    •    •    the  conclusions  of  fact  and  law." 

"Art  1279.  After  the  trial  of  any  cause, 
either  party  may  make  out  a  written  state- 
ment of  the  facto  given  In  evidence  on  the 
trial  and  submit  tbe  same,  to  the  opposite 
party,  or  his  attorney,  for  inspection.  If  tbe 
parties,  or  their  attorneys,  agree  upon  such 
statement  of  facts,  tbey  shall  sign  tbe  same, 
and  It  shall  then  be  submitted  to  tbe  Judge, 
who  shall,  if  he  find  It  correct,  approve  and 
algn  it  and  the  same  shall  be  filed  with  the 
derk." 

No  motion  for  a  new  trial  Is  necessary  to 
authorize  tbe  attorneys  and  the  court  to  make 
up  and  sign  a  statement  of  the  facts  upon 
which  the  Judgment  la  based;  and  when  the 
facts  are  thus  stated  the  recMrd  is  sufiElclently 
complete  to  enable  the  appellate  courts  to  de- 
cide whether,  under  tbe  most  favorable  view 
of  tbe  facts,  tbe  successful  party  was  entitled 
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to  the  Jndgmeiit  entered.  The  question  pro- 
pounded to  us  may  be  expressed  thus:  "Up- 
on this  statement  of  facts,  should  the  court 
haye  Instructed  the  Jury  to  find  a  verdict  for 
the  defendant?"  This  presents  a  question  of 
law,  and  there  could  not  possibly  be  any  rea- 
son to  make  a  motion  for  a  new  trial,  be- 
cause the  court  must  have  passed  upon  every 
phase  of  the  evidence  that  could  arise.  Bell 
Co.  V.  Alexander,  22  Tex.  850,  73  Am.  Dec. 
268.  In  that  case  the  Issue  was  presented 
upon  the  construction  of  a  will,— purely  a 
question  of  law.  It  was  objected  In  the  su- 
preme court  that  no  motion  for  a  new  trial 
had  been  made  in  the  district  court,  the  case 
having  been  tried  before  the  court  without  a 
Jury.  The  court  said:  "There  is  nothing  in 
the  objection  that  no  motion  for  a  new  trial 
appears  to  have  been  filed.  ▲  Jury  having 
been  waived,  and  the  case  submitted  to  the 
court,  a  motion  for  a  new  trial  was  not  nec- 
essary to  entitle  the  plalntifT  in  error  to  a  re- 
vision of  the  Judgment" 

The  facts  found  sustain  the  Judgment  of 
the  court  of  civil  appeals.  The  opinion  of 
that  court  renders  it  tmnecessary  for  us  to 
discuss  the  evidence. 


TBEVINO  T.  STATB. 

(Court  of  Chriminal  Appeals  of  Texas.    June  4, 

1902.) 

THBFT— EVIDBNCI^-SCFFICIBNCT. 
Where,  la  a  prosecatiou  for  theft  of  ■ 
mole,'  It  is  not  ihown  that  accased  was  ever 
in  possession  of  the  animal,  but  only  that  it 
was  seen  yoked  to  au  animal  belonging  to 
him,  and  accused's  statement  after  bis  arrest 
that  he  purchased  it  from  a  named  person  is 
not  disproved,  thoogh  anch  person  was  exam- 
ined by  the  state,  a  convictfon  cannot  be  sus- 
tained. 

Appeal  from  district  court,  Webb  county; 
A.  L.  McLane,  Judge. 

Juan  Trevino  was  convicted  of  th^  and 
he  appeals.    Reversed. 

A.  C.  Hamilton,  Dlst  Atty.,  and  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  mule,  and  given  two  years'  con- 
finement In  the  penitentiary. 

The  only  assignment  of  oror  that  we  deem 
necessary  to  consider  is  the  earnest  Insist- 
ence of  appellant  that  the  evidence  does  not 
support  the  conviction.  The  following  Is  a 
brief  synopsis  of  the  evidence:  That  J.  R. 
Bell,  some  three  years  prior  to  the  20th  of 
November,  1901,  turned  the  mule  in  question 
into  a  pasture  in  Webb  county;  that  it  dis- 
appeared a  short  while  afterwards,  and  he 
never  saw  or  heard  of  it  until  It  was  deliv- 
ered to  him  by  one  Capt  Rogers,  of  the 
ranger  force,  at  Las  Tlendas  ranch,  on  No- 
vember 21st;  that  whoi  It  was  young  he  had 
branded  it  with  his  brand,  which  was  duly 
recoixled  In  Dlmmltt  county,  and  which  was 
.J,  and  when  It  was  recovered  It  had  an- 


other brand  on  top  of  the  old  one,  like  this 
Xi  which  appeared  to  have  been  made  with 
a  running  Iron;  that  It  conld  be  plainly  seen; 
that  it  had  been  done  in  such  manner  as  to 
include  and  cover  the  old  brand;  that  no  one 
had  bis  consent  to  take  said  animal;  that  he 
did  not  know  of  any  connectlmi  of  the  de- 
fendant therewith,  excepting  that  on  the  day 
It  was  delivered  to  him;  defendant  claimed 
it  as  bis  own  to  Capt  Rogers,  and  that  he  had 
purchased  It;  Capt  Rogers,  during  the  monUi 
of  November,  1901,  found  the  mule  In  ques- 
tion near  the  Tordillo  ranch,  in  the  possession 
of  Gumeclndo  Gutierrez,  a  half-brother  of  de- 
fendant, and  that  It  had  this  brand  X  ;  de- 
fendant was  not  present  when  It  was  taken 
from  the  possession  of  Gutierrez;  that  this 
was  on  November  20th,  and  after  recovering 
said  mule,  and  on  the  same  day,  he  went  to 
the  Tlendas  ranch,  where  defendant  lived, 
and  found  him  under  arrest,  and  that  he  cau- 
tioned him  on  what  he  might  say,  and  then 
asked  him  to  whom  that  mule  belonged,  and 
defendant  answered  that  be  had  purchased 
the  same;  that  be  was  then  asked  from 
whom  he  purchased  the  same,  and  answered 
that  he  would  not  give  the  name  of  the  party 
then,  but  would  do  so  at  the  proper  place  and 
time,— in  the  court;  that  he  was  then  taken 
some  20  miles  as  a  prisoner  to  a  magistrate, 
and  the  next  day,  after  being  questioned  by 
said  Rogers,  was  examined  before  said  magis- 
trate, and  in  a  voluntary  statement  then 
made  said  he  had  purchased  said  mule  from 
one  Teodocto  Gonzales;  that  said  mule  had 
been  running  on  the  range  In  Webb  county 
for  nearly  a  year  with  a  bunch  of  horses  be- 
longing to  one  Remlglo  Gutierrez,  and  was 
well  known  to  everybody,  and  that  It  bad  the 
brand  of  said  Gutierrez  on  it  at  the  time; 
that  about  a  year  before  the  recovery  thereof 
said  mule  had  been  seen  on  the  range  with 
the  brand  of  Bell  on  It  and  no  other;  that 
about  two  months  afterwards  It  was  seen 
with  the  brand  jr  (m  it,  which  brand  was 
that  of  one  Pedro  Gutierrez,  who  was  a  stock- 
raiser  in  said  county,  and  who  was  living  at 
the  Tordillo  ranch,  and  said  brand  was  duly 
recorded  In  Webb  county  as  the  brand  of  said 
Pedro  Gutierrez;  that  afterwards  it  was  seen 
with  a  bunch  of  horses  of  defendant  on  the 
range,  necked  to  a  horse  of  defendant,  with 
said  brand  of  Pedro  Gutierrez  on  it;  that  de- 
fendant was  not  the  owner  of  the  said  brand, 
but  tliat  be  had  one  of  his  own,  which  was 
different  from  that  on  the  mule;  that  there 
was  no  evidence  of  any  other  connection  of 
defendant  with  the  animal  than  as  above 
stated.  It  was  never  seen  In  his  possession, 
nor  in  his  brand,  nor  was  there  any  assertion 
of  ownership  of  same  prior  to  the  day  said 
Rogers  questioned  him.  The  state  placed 
Teodoclo  Gonzales  on  the  stand,  being  the 
party  from  whom  defendant  claimed  be  pnr- 
chased  the  same;  but  the  state  did  not  at- 
tempt to  nor  did  it  question  Gonzales  on  the 
alleged  purchase  by  defendant  from  him  of 
said  mule;  that  it  did  not  prove  the  falsltr. 
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if  false,  at  defendant's  statement  by  said 
Gonsales  -while  on  the  stand.  Defendant  rest- 
ed bis  case  njion  the  facts  as  made  by  the 
■tELte,  bnt  Introduced  the  sherUT  and  tax  col- 
lectw  of  Webb  connty  and  one  W.  H.  Adams, 
who  testified  that  defendant's  reputation  had 
alTrays  been  good  for  honesty  and  trnthful- 


We  do  not  think  the  evidence  Is  sufficient 
to  support  the  conylction.  There  Is  no  evi- 
dence showing,  as  Indicated,  that  appellant 
was  evo'  In  possession  of  the  animal;  the 
nearest  approach  thereto  being  the  fact  that 
the  animal  was  seen  yoked  to  an  animal  be- 
longing to  appellant. 

Because  the  evidence  does  not  support  the 
conviction,  the  judgment  Is  reversed,  and  the 
cause  remanded. 


DAVIS  V.  STATR 

(Court  of  Criminal  Appeals  of  Texas.     June 
4,  1902.) 

rORQBRT  —  CONTINUANCB  —  APPUCATION  — 
INDICTMBNT— SUFFICIBNCT  —  VARIANCB  — 
IN8TRUMBNT  8UBJBCT  07  OFFBNSB  —  BX- 
PI.ANATORT  AVERMENTS. 

1.  An  application  for  a  continuance  because 
vt  the  absence  of  nonexpert  witnesses,  by 
whom  it  was  claimed  the  accused  would  prove 
insanity  at  the  time  of  the  commission  of  the 
alleged  crime,  was  properly  overruled,  where  it 
did  not  state  the  acts  or  conduct  on  which  the 
witnesses  based  their  opinion  as  to  his  Insanity. 

2.  Where  an  instrument  alleged  to  have  been 
(onred  appears  to  be  signed  by  the  initials  "H. 
ft  v.,"  it  cannot  be  urged  as  a  ground  for 
qnasliing  the  indictment  that  the  instrument 
was  not  signed  by  any  person. 

H.  The  tenor  clause  of  an  indictment  for  for- 
geiy  showed  that  cotton  referred  to  in  the  in- 
strument in  question,  which  was  a  memoran- 
dum of  the  price  of  two  bales  and  instructions 
what  to  do  with  it,  was  for  the  account  of 
"H.  &  v.,"  and  the  purport  clause  was  that  a 
third  person  named  signed  the  name  of  "H.  & 
V."  as  the  obligors.  Explanatory  averments 
showed  that  this  was  the  usual  course  of  busi- 
ness of  Heinenken  &  Vopelsaug,  cotton  buyers, 
and  was  intended  to  obligate  ttiem  to  pay  the 
price  set  out  on  the  paper  for  cotton  bought 
by  them;  and,  further,  that  the  alleged  signer 
rigned  as  their  agent.  Held  not  to  show  a 
variance  between  tiie  two  claims. 

4.  An  instrument  alleged  as  the  subject  of  a 
tOigery  was  as  follows: 

"Weathertord,  Tez.,  ISO , 

"Farmers'  Cotton  Yard. 
"Beeel  ve,  weigh  and  mark  for  shipment  2  bales  cotton. 
Mark Price So. 


Ka 


WelgbL 
UO 


Mo. 


Weight 


"  For  aceonnt  of  H.  A  7." 

Aecording  to  explanatory  averments,  it  show- 
ed oiiginalv  the  receipt  of  two  bales  of  cot- 
ton, with  tneprioe  eight  cents,  and  signed  by 
the  hiitials  "H.  A  V.,^'  and  that,  according  to 
the  usage  of  trade  t>etweeu  the  parties,  evi- 
denced a  purchase  by  Heinenken  &  Vogelsang 
of  two  bales  of  cotton  at  the  price  of  eight 
cents,  and  that  this  was  an  order,  when  deliv- 
ered by  the  seller  to  their  weigher  at  the  yard, 
te  whom  it  was  delivered,  to  weigh  the  cotton, 
Ud  pay  the  holder  or  seller  the  price,  eight 


cents  per  pound,  by  an  order  on  a  third  per- 
son named.  Held,  that  the  instmmeut,  as 
shown  by  the  explanatory  averments,  created 
a  legal  liability  on  the  part  of  the  buyers  nam- 
ed to  pay  the  seller  the  price  stated  therein, 
and  hence  was  the  subject  of  forgery. 

'  Appeal  from  district  court,  Parker  county; 
J.  W.  Patterson,  Judge. 

J.  C.  Davis  was  convicted  of  forgery,  and 
be  appeals.    Afitoned. 

G.  A.  McCall,  McGall  &  Temple,  and  Martin 
&  Martin,  for  appellant  Bobt  A  John,  Asst. 
Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  forgery,  and  his  punishment  assessed 
at  Imprisonment  in  the  penitentiary  for  a 
term  of  two  years;  hence  this  appeal. 

Appellant  made  an  application  for  con- 
tinuance, which  the  court  overruled.  The 
ground  alleged  for  continuance  was  the  ab- 
sence of  three  witnesses,  by  whom  appellant 
alleged  he  could  prove  the  Insanity  of  appel- 
lant at  the  time  he  is  charged  with  having 
executed  said  forgery.  The  defect  in  the  ap- 
plication is  that,  the  witnesBes  being  nonex- 
pert witnesses,  no  fact  or  conduct  of  appel- 
lant is  stated  as  indicating  bis  insanity.  The 
application  shows  substantially  that  two  of 
the  witnesses  were  the  wife  and  mother  of 
appellant,  and  Meredith  had  worked  for  ax)- 
pellant;  that  said  witnesses  were  familiar 
with  the  mental  condition  of  appellant,  par- 
ticularly on  the  day  of  the  alleged  otTense; 
that  on  the  particular  day  his  wife  came 
with  him  from  their  home  in  Parker  county 
to  Weatherford;  and  that  each  of  said  wit- 
nesses will  testify  to  certain  peculiar  strange 
acts  and  conduct  and  behavior  on  the  part 
of  the  defendant  which  will  show  that  be 
was  on  said  day  of  unsound  mind,  and  not 
legally  responsible,  etc.,  for  his  act  What 
act  or  what  character  of  conduct  la  not  stat- 
ed, but  merely  conclusions  of  aroellant  as 
to  what  said  witnesses  would  swear  to.  The 
act  or  conduct  should  have  been  stated.  In 
order  that  we  might  pass  upon  the  question 
as  to  its  materiality.  These  were  nonexpert 
witnesses.  They  were  not  authorised  to  give 
an  opinion  until  they  stated  the  facts  upon 
which  they  predicated  an  opinion,  and  such 
facts  should  have  been  stated  in  this  appli- 
cation. We  do  not  believe  the  application 
would  afford  the  basis  of  perjury  against  ap- 
pellant Therefore  we  bold  the  application 
not  good,  and  the  court  did  not  err  In  over- 
rullng  It  Shirley  v.  State,  87  Tex.  (^.  R. 
475,  86  8.  W.  267.   • 

Appellant  Insists  that  the  court  erred  In 
refusing  to  quash  the  indictment  the 
grounds  urged  by  him  being  that  said  In- 
strument, which  was  alleged  to  have  been 
forged,  was  not  signed  by  any  person;  that 
it  only  shows  to  be  an  unsigned  memoran- 
dum of  the  price  of  the  two  bales  of  cotton, 
and  instructions  as  to  what  to  do  with  It 
Furthermore,  that  said  instrument  Is  not  the 
subject  of  forgery,  and  the  explanatory  aver- 
ments alleged  failed  to  show  that  the  same 
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la  tbe  anbject  at  targerj;  and  becanae  there 
is  a  fatal  variance  between  the  purport  and 
tenor  dauses  eet  out  in  ttie  indictment,  tbe 
tenor  clause  sbowlng  that  tbe  cotton  was  for 
the  account  of  "H.  &  V.,"  and  the  purport 
clause  la  that  J.  A.  Leacfa  signed  the  name 
of  "H.  &  V."  to  said  instrument  as  tbe 
obligors  thereon.  In  answer  to  the  first  prop- 
osition, tbe  instrument  appears  to  have  been 
signed  by  tbe  intiais  "H.  &  Y."  The  ex- 
planatory arerments  show  that  this  was  the 
usual  course  of  business  of  Heinenken  &  Vo- 
gelsang, and  was  intended  to  obligate  them 
to  pay  tbe  price  set  out  on  the  paper  for 
cotton  bougbt  by  them.  The  explanatory 
averments  fnrtber  show  that  J.  A.  Leach, 
whom  it  to  alleged  signed  the  infltmment,  did 
■0  as  the  agent  of  said  Heinenken  &,  Vogel- 
sang. This  slMwed  no  variance  between  the 
tenor  and  purport  danses. 

Tbe  malB  gronad  of  apptilant's  objection 
to  the  Indictment  to  tliat  tbe  instrument  on 
its  face  to  not  the  subject  of  forgery;  that  it 
does  not  purport  to  be  an  obligation  of  any 
person  affecting  money  or  property;  and  to 
so  incomplete  la  Itself  as  that  It  cannot  be 
made  tbe  subject  of  forgery  by  explanatory 
•vementa.  We  set  out  the  instrument,  as 
(ollowB: 

••  w«UlwrtorC  nz..  IW . 

"  FKUNn*  Oottoa  Yard. 
**  Beoslvik  iralfb  and  owrk  lac  ■blpntot  C  balM  oottoo. 
Mark Price 8  c 


*•  Ver  saovnat  a<  H. «  T." 

In  support  of  his  centenDoii,  we  are  refer- 
red to  Howen  V.  State,  87  Tex.  691;  Rollfns 
T.  State,  82  Tex  Cr.  E.  686,  2B  8.  W.  125. 
The  Sret  case  would  appear  to  sustain  ap- 
pellant's position.  However,  tlds  case  dees 
not  discuss  the  question,  and  is  at  vartonce 
with  well-eonsldered  authorities.  The  princi- 
ple announced  In  Rdlins'  Oase  appears  to  sus- 
tain the  validity  of  the  Indictment.  The  In- 
strument in  that  case  was  not  complete  in 
Itself,  but  was  held  to  be  such  an  Instmmeat 
as,  with  explanatory  averments,  was  the  sub- 
ject of  forgery.  We  deduce  from  this  au- 
thority, which  quotes  from  Wharton  and 
Bishop,  tbe  following  rule,  which  we  c<>n- 
slder  a  fair  test:  "If  the  tnstrument  is  prima 
facie  capable  of  legal  use.  It  to  the  subject 
of  forgery;  If  It  to  capable  of  deceiving  per- 
sons using  ordinary  observations.  It  is  the 
subject  of  forgery.  If  incomplete  In  form  so 
as  to  have  an  apparent  uncertainty  In  law, 
it  does  not  toUovr  tbat  it  may  not  be  the 
subject  of  forgery.  In  such  case  the  indict- 
ment must  allege  such  extraneous  facts  as 
will  enable  the  court  to  say  that  If  it  were 
genuine  it  would  be  valid.  If  the  instru- 
ment appears  upon  its  face  to  be  absolutely 
void,  it  cannot  be  the  subject  of  forgery; 
but  if  the  legality  be  doubtful,  and  by  prop- 
er allegations  its  legality  to  capable  of  being 


shown  to  tbe  court.  It  to  flie  subject  of  for- 
gery." It  to  not  necessary  tbat  the  instru- 
ment be  a  commercial  instrument  to  be  the 
subject  of  forgery.  If  It  to  a  valid  obliga- 
tion, according  to  the  usage  of  trade  between 
certain  parties,  creating  some  pecuniary  obli- 
gation or  Btfectlng  some  right  of  property  as 
between  such  parties,  It  Is  the  subject  of 
forgery.  We  would  not  be  understood  as 
holding  that  some  character  of  writing  or 
signs  good  between  the  parties,  or  wliich  th^ 
may  understand  as  an  obligation,  may  not  be 
the  subject  of  forgery.  The  tsstmment, 
whether  It  be  letters  or  signs,  may  be  so  In- 
complete in  Itself  as  not  to  afford  the  basis 
of  a  charge  of  forgery.  Does  the  Instrument 
here  set  out  Import  an  obUgation  as  between 
the  parties  In  accordance  with  thetr  usage  of 
trade?  Tbe  Instrument  showed  originally  the 
receipt  of  two  bales  of  cotton,  with  the  price 
8  cents,  and  signed  by  the  initials  "H.  &  V." 
That,  according  to  the  usage  of  trade  be- 
tween the  parties,  evidenced  a  purchase  by 
Heinenken  &  Vogelsang  of  two  bales  of  cot- 
ton at  tbe  price  of  8  cents;  tad  tbto  was  an 
order,  when  delivered  to  their  weigher  at  tbe 
cotton  yard,  by  the  seller  of  tbe  cotton,  to 
whom  it  was  delivered,  to  weigh  said  two 
bales  ot  cotton,  and  to  pay  the  holder,  being 
the  seller  of  the  cotton,  the  price,  eight  cents 
per  pouDd.  for  said  cotton;  that  to.  tho  la- 
structioB  or  order  was  to  tibe  agent  or  weigh- 
er at  the  cotton  yard,  who  did  not  blmself 
Lave  the  money,  to  give  an  order  for  ttae 
money  on  one  Hart  All  of  tbto  to  set  out  hgr 
explanatory  averments  In  the  Indlctnwnt. 
There  Is  no  question.  In  our  minds,  tbat  thto 
Instrument  created  a  legal  Uability  on  the 
part  of  Heinenken  *  Vogelsang  to  pay  to 
the  seller  of  said  cotton  the  price  stated  in 
sold  Instrument  If  he  bad  refused  to  take 
the  cotton  according  to  tbe  contract  this  In- 
strument would  have  afforded  the  basto  of  a 
recovery  as  against  Heinenken  &  Vogelslang 
for  the  purchase  price.  la  State  v.  Jefferaon, 
89  La.  Ann.  331,  1  South.  (SCO,  an  instrument 
less  complete  In  Its  terms  was  held  tbe  sub- 
ject of  forgery.  In  said  case  the  Instrument 
was  as  foUows:  "Wiley  Johns  has  picked  215 
pounds  of  cotton.  Henry  Weasley.  And 
David  Jefferson  has  picked  852  pounds  of 
cotton.  Henry  Woothen."  This  was  evi- 
dently shown  to  be  aa  order  or  voucher  an- 
tborlzlng  tbe  payment  to  the  persons  picking 
said  cotton,  but  the  amount  said  persons  were 
to  be  paid  was  not  stated.  In  that  respect 
the  instrument  is  less  complete  than  the  one 
here  under  consideration.  For  other  authori- 
ties, see  13  Am.  &  Eng.  Enc.  IjSW  (2d  Ed.)  pp. 
1003,  lO&l.  In  regard  to  the  extrinsic  aver- 
ments necessary  to  show  the  relation  of  the 
parties,  an  inspection  of  the  indictment 
shows  that  this  was  properly  alleged.  (>igle 
V.  State.  39  Tex.  Cr.  R.  100,  44  S.  W.  1007. 
Appellant  complains  that  there  is  a  variance 
between  tbe  tenor  clause,  which  showed  that 
the  cotton  was  for  the  account  of  "H.  &  V.." 
and  the  purport  ctouse,  alleging  tbat  J.  A. 
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T.each  signed  the  name  of  "H.  &  V."  to  said 
instroment  as  the  obligors  thereon.  It  does 
not  occur  to  ns  that  this  constitutes  a  vari- 
ance. The  initials  "H.  &  V.,"  which  are  al- 
leged to  mean  Heinenken  &  Vogelsang,  it  Is 
true  are  signed  to  the  Instrument;  but  the 
aLgency  of  J.  A.  Leach  Is  alleged,  and  his  au- 
thority to  sign  the  name  of  "H.  &  V."  to  said 
hBtrnment  We  do  not  see  how  the  pleader 
could  have  done  otherwise  than  was  done 
in  this  case.  If  he  had  alleged  that  Heln- 
«iken  A  Vogelsang  themselves  signed  said 
instroment,  and  the  proof  had  shown  Uiat 
same  was  signed  by  J.  A.  Leach  for  them, 
then  tbere  would  have  been  a  variance.  But 
there  was  no  variance  when  they  alleged  how 
the  initials  "H.  &  V."  came  to  he  signed  to 
said  forged  instrument 

Appellant  further  contends  ttiat  the  instru- 
ment is  iUTalid,  and  cannot  be  the  subject  of 
forgery,  because  an  inspection  thereof  does 
not  render  it  certain  what  figures  are  added 
to  the  "%"  whether  it  was  a  "2"  underneath 
the  "l"  or  some  other  figures.  On  this  ques- 
tion be  has  Introduced  a  number  of  witnesses, 
one  of  whom  states  that  it  looks  like  "^/»2" 
or  "i/ji."  Another  one  stated  that  It  looked 
like  a  "2"  underneath  the  "1,"  and  a  blur  or 
something  to  the  left  of  it  Leach,  to  whom 
the  instrument  was  delivered,  stated  that  ap- 
pellant told  him  it  vrns  a  "%,"  and  he  paid 
him  8^3  cents  for  the  cotton.  The  orig'nal  in- 
strument also  accompanies  the  record  for  our 
Impectlon.  While  the  figure  "2"  underneath 
the  "l"  looks  Marred,  or  might  be  read  as 
something  else,  stffl  we  hold  it  Is  susceptible 
of  being  read  as  S^.  According  to,  the  state- 
ment of  tippBUtcBt  himself  It  was  made  for  a 
■"2,"  and  he  obtained  the  money  on  the  prop- 
osition that  the  cotton  was  sold  at  S'^  cents; 
the  alteration  constituting  forgery  being  the 
addition  of  one-half  cent  a  pound  to  the  price 
«f  the  cotton.  We  do  not  think  there  was 
any  error  in  the  action  of  the  court  as  to  this 
matter. 

The  judgment  is  afllrmed. 


PAHKER   V.   STATE. 

(Gsart  of  Crimiual  Appeals  of  Texas.    June  11, 

1902.) 

PEaUURT  —  FALSE  PROPKRTT  LIST  —  INDICT- 
MENT —  scsrrciENCY  —  administration  OT" 

SSQDIRBD    OATH  —  PROPKRTT    3ITUATB    IN 
•THER  COUNTY— MONKY  ON  DEPOSIT. 

1.  Rev.  Civ.  St.  art  509S,  prescribes  the 
form  of  oath  each  person  Is  required  to  talie 
titer  the  rendition  of  a  list  of  taxable  prop- 
erty to  the  assessor;  article  5101)  pre8cril>e3 
that  the  asxeKsor  shall  forfeit  ^50  if  be  does 
not  administer  the  oath  go  pre.-^cribod;  and  arti-  i 
tit  5103  requires  that  the  list  shall  he  made 
under  oath,  as  prescribed  in  article  S098. 
Hel4,  that  an  indictment  for  perjui?  for  false- 
'r  listing  the  amount  of  taxable  pi-operty  which 

Sd  not  set  out  the  oatb  prescnlied  by  article 
G066,  aor  show  any  attempt  to  ndminster  such 
oath  after  all  the  property  luui  been  listed, 
was  insafflrient. 

2.  Under   Rev.   Qv.  St  art   6097,   authoris- 
iag  assessors  to  administer  all  oatbs  necessary 


I 


to  obtain  a  full  assessment  of  all  taxable  prop- 
erty sftnated  in  their  respectire  connties,  and 
article  G068,  providing  that  all  property  ahall 
be  listed  and  assessed  iu  the  county  where  it 
is  situated,  an  iudictuieut  for  pe.juiy  for  f.iUe- 
ly  listing  taxable  property  is  defective  when  it 
appears  from  tbe  indictment  that  the  property 
was  situated  in  another  county  than  that  where 
listed. 

3.  Under  Rev.  Civ.  St  art.  50G1,  defining 
•"money,"  as  used  in  the  provisions  relating  to 
taxes,  to  include  deposits  which  the  owner  is 
entitled  to  withdi'aw  in  money  on  demand,  an 
indictment  for  perjury  in  falsely  listing  the 
amount  of  money  deposited  in  a  bauk  is  inKuffi- 
dent  which  does  not  allege  that  tbe  money 
was  payable  on  demand. 

Appeal  from  district  court,  Kimble  county; 
R.  n.  Bumey,  Special  Judge. 

J.  H.  Parker  was  convicted  of  perjury, 
and  he  appeals.    Reversed. 

Walter  Anderson  and  W.  0.  Linden,  for 
appellant  Clarence  Martin,  Diat  Atty.,  and 
Eobt  A  John,  Asst  Atty.  Oen.,  f<«  the 
State. 


BROOKS,  7.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  penitentiary. 

The  charging  part  of  the  indictment  is  as 
follows:  "The  grand  Jurors  for  the  county 
of  Kimble,  state  aforesaid,  duly  organized, 
•  •  •  upon  their  oaths  In  said  court  pre- 
sent that  J.  H.  Parker,  who  resides  In  Kim- 
ble county,  Texas,  on  the  1st  day  of  January, 
A.  D.  one  thousand  nine  hundred  (1900),  then 
and  there  owned  and  held,  subject  to  taxa- 
tion in  said  KJmbie  county,  Texas,  by  the 
laws  of  the  state  of  Texas,  on  the  Ist  day 
of  January,  A.  D.  1900,  money  on  deposit 
In  th«  hank  of  Chas.  Schreluer,  In  Kerrrille, 
Texas,  to  the  amount  of  four  thousand  dol- 
lars, and  it  became  a  material  matter  of  in- 
quiry before  J.  B.  Browuhvg,  deputy  tax  as- 
sessor of  Kimble  county,  Texas,  as  to  what 
amount  of  money  the  said  J.  H.  Parker  own- 
ed and  held  subject  to  taxation  hi  said  Kim- 
ble county,  Texas,  on  tlie  Ist  day  of  Janu- 
ary, A  D.  1900;  and  the  said  J.  H.  Parker 
did  on  the  15th  day  of  March,  A.  D.  1900, 
in  Kimble  county,  Texas,  present  himself  be- 
fore J.  B.  Browning,  Esq.,  deputy  tax  assess- 
or of  Kimble  county,  Texas,  and  was  duly 
and  legally  sworn,  and  did  take  his  corpo- 
real oath  before  said  J.  B.  Browning,  deputy 
tax  assessor  of  said  lUmble  county,  Texas, 
to  testify  as  a  deputy  tax  assessor  of  said 
Kimble  county,  Texas,  as  aforesaid,  which 
said  oath  was  required  by  law,  and  was  nec- 
essary for  the  ends  of  public  Justice,  and 
which  said  oath  was  then  and  there  admin- 
istered to  him,  the  said  J.  H.  Parker,  by  the 
said  J.  B.  Browning,  deputy  tax  assessor  of 
Kimble  county,  Texas,  on  the  date  last  above 
written;  the  said  J.  B.  Browning  having 
sufilclent  and  competent  authority  under  tlie 
law  to  administer  said  oath  to  the  said  J. 
H.  Pnrker;  and,  after  said  oath  had  been 
administered  to  the  said  J.  H.  Parker  as 
aforesaid,  it  then  and  there.became  a  mate- 
-.igili2ed  by  V^ 
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rial  matter  of  Inquiry  as  to  the  amount  of 
money  owned  and  held  by  the  said  J.  H. 
Parker  on  the  let  day  of  January,  A.  D. 
1000,  and  subject  to  taxation  in  Kimble  coun- 
ty, Texas,  under  the  laws  of  this  state;  and 
the  said  J.  H.  Parker,  being  duly  and  legally 
s-n-orn  as  aforesaid  In  said  Elmble  county, 
Texas,  did  falsely,  willfully,  and  deliberate- 
ly, before  said  J.  B.  Browning,  depose  and 
state  under  his  oath,  that  he,  the  said  J.  H. 
Parker,  owned  and  held  only  two  thousand 
dollars  ($2,000.00)  In  money  subject  to  tax- 
ation In  Kimble  county,  Texas,  on  January 
1st,  1900,  and  that  said  J.  B.  Browning,  In 
listing  said  amoimt  of  money  owned  and 
held  by  the  said  J.  H.  Parker,  subject  to 
taxation  in  said  Kimble  county  as  aforesaid, 
listed  the  same  as  follows,  'Amount  of  mon- 
ey of  bank,  banker,  broker,  or  stockjobber, 
2,000,'  which  was  a  clerical  mistake  of  the 
said  J.  B.  Browning,  and  should  have  been 
listed  as  two  thousand  dollars,  the  amount 
of  money  owned  and  held  by  the  said  J.  H. 
Parker  subject  to  taxation  In  Kimble  county, 
Texas,  on  January  1st.  1900,  as  sworn  to  by 
the  said  J.  H.  Parker.  Which  said  state- 
ment as  aforesaid  was  a  material  matter  of 
Inquiry  before  the  said  deputy  tax  assessor, 
for  the  purpose  of  ascertaining  the  amount 
of  taxes,  due  Kimble  county,  Texas,  from 
the  said  J.  H.  Parker  for  the  year  1900. 
Whereas,  In  truth  and  In  fact,  the  said  J. 
H.  Parker  did  not  own  and  hold  only  ($2,000) 
two  thousand  dollars  in  money  subject  to 
taxation  In  Kimble  county,  Texas,  on  Jan- 
uary first,  1900,  but  he,  the  said  J.  H.  Par- 
ker, owned  and  held  four  thousand  dollars 
In  money,  subject  to  taxation  In  Kimble 
county,  Texas,  on  January  1st,  1900,  and  the 
statement  so  made  by  the  said  J.  H.  Parker, 
that  he  owned  and  held  only  two  thousand 
dollars  In  money  subject  to  taxation  in  Kim- 
ble county,  Texas,  on  January  1st  1900,  was 
willfully  and  deliberately  false,  as  he,  the 
said  J.  H.  Parker,  then  and  there  well  knew, 
—against  the  peace  and  dignity  of  the  state." 
Appellant  filed  a  motion  to  quash  the  in- 
dictment, among  others,  on  the  following 
frrounds:  (1)  Property  to  be  assessed  was 
situated  in  Kerr,  and  not  In  Kimble,  county; 
(2)  It  does  not  set  forth  or  show  the  oath 
alleged  to  have  been  administered  to  defend- 
ant; (5)  because  It  appears  from  said  Indict- 
ment that  no  oITense  against  the  laws  of  the 
state  Is  charged,  and  said  indictment  does 
not  charge  any  offense.  The  motion  should 
hare  been  sustained.  Under  article  5097, 
Iter.  Civ.  St,  assessors  are  empowered  to 
administer  all  oaths  necessary  to  obtain  a 
full  and  complete  assessment  of  all  taxable 
property  situated  in  thebr  respective  coun- 
ties; article  5098  prescribes  the  form  of  oath 
that  each  person  is  required  to  subscribe  and 
swear  to  after  the  rendition  of  property; 
article  6100  provides  that  the  assessor  shall 
forfeit  $50,  to  be  deducted  from  his  commls- 


slons.  If  he  does  not  administer  the  oatb  or 
affirmation  prescribed  In  article  6096  to  each 
person  rendering  and  listing  all  taxable  prop- 
erty to  him;  article  6103  prescribes  that  the 
list  shall  be  made  under  oath,  as  prescribed 
in  article  5098;  and  the  succeeding  article 
(5101)  says  the  rendition  shall  be  valid,  al- 
though the  party  listing  the  property  does 
not  make  the  affidavit  A  casual  inspection 
of  these  articles  discloses  that  It  is  the  Im- 
perative duty,  under  penalty  of  a  fine,  for 
the  assessor  to  administer  the  oath  as  con- 
tained in  article  5098,  after  the  property  has 
been  rendered,  according  to  the  other  provi- 
sions of  the  law  on  taxation.  An  inspection 
of  the  indictment  shows  that  the  same  at- 
tempts to  predicate  perjury  upon  the  provi- 
sions and  conditions  of  article  6098;  and  in 
order  to  do  so,  the  indictment  should  so  al- 
lege, setting  out  the  oath  prescribed  by  said 
article,  and  the  evidence  should  establish  the 
allegations  of  the  indictment  The  evidence 
shows  that  no  attempt  was  made  to  admin- 
ister to  appellant  this  oath  at  all  after  all 
the  property  had  been  listed;  and,  aside 
from  the  allegations  in  the  Indictment  which 
evidence  the  fact  that  article  5098  was  at- 
tempted to  be  complied  with,  the  evidence 
also  shows  that  said  article  alone  was  at- 
tempted to  be  complied  with.  But  as  con- 
tended by  appellant  the  assessor  has  no  right 
to  require  the  rendition  of  property  not  lo- 
cated and  situated  In  the  county  where  the 
assessment  Is  attempted.  This  Is  a  clear 
provision  of  article  6097,  supra.  It  Is  fur- 
ther provided  by  article  6068  as  follows: 
"All  property,  real  and  personal,  except  such 
as  is  required  to  be  listed  and  assessed  other- 
wise, shall  be  listed  and  assessed  in  the  coun- 
ty where  it  Is  situated."  The  indictment 
charges  that  the  rendition  was  made  In  Kim- 
ble county  of  property,  to  wit  $2,000,  located 
In  a  bank  in  Kerr  county;  the  perjury  being; 
predicated  upon  the  proposition  that  appe- 
lant had  in  said  bank  in  Kerr  county  $4,000, 
and  that  he  swore  falsely  in  stating  in  his 
rendition  that  he  only  had  $2,000.  The  as- 
sessor of  Kimble  county  had  no  right  to  as- 
sess appellant  for  taxes  due  or  that  might 
be  due  In  Kerr  county.  The  acts  of  the 
2Sth  legislature,  c.  142,  amends  articles  5068, 
5076,  5098,  5130,  Rev.  dv.  St,  but  In  no 
respect  changes  the  place  where  said  prop- 
erty is  to  be  rendered.  Furthermore,  as  con- 
tended by  appellant  the  hidictment  should 
allege  that  the  money  rendered  was  hi  said 
bank,  payable  on  demand,  as  required  by 
article  5064.  The  conclusion,  therefore,  to 
be  deduced.  Is  that  the  indictment  In  this 
case  charges  no  offense. 

The  Judgment  Is  reversed,  and  the  prose- 
cution ordered  dismissed. 

HENDERSON,  J.  I  agree  that  the  cum 
should  be  reversed,  on  some  of  the  proposi- 
tions urged  by  appellaaC 
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AT.FiXANPER  t.  WAKEFIELD. 

(Court  of  Orfl  Appeals  of  Texas.     May  28» 
1902.) 

SALES— PROMOTBR— ACTION  FOR  COMPBNSA- 
TION  —  RKPRKSBNTATIONS  TO  VENDKB  —  IN- 
STHUCnONS-OISHISSAI.  AS  TO  ONB  PIjAIN- 
TIPP— APPKAl.. 

1.  In  a  suit  to  recover  for  serrices  in  pro- 
moting the  sale  of  a  street  railway,  bronght  by 
the  promoter  against  the  Tenders,  it  was  not 
error  to  ezdnde  the  vendee's  testimony  as  to 
the  trath  of  representations  made  to  nim  by 
plaintiff  dnrlug  the  negotiations  as  to  the  earn- 
ine  capacity  of  the  road. 

2.  In  a  suit  on  a  contract  providing  for  pay- 
ment for  services  in  promoting  a  sale  of  a 
street  railway  on  the  conclusion  of  "any  trade" 
with  the  prospective  vendee,  it  was  not  error 
to  exclude  testimony  of  the  vendee  that  the 
trade  finally  consummated  was  not  the  one 
pendine  at  the  time  the  contract  was  made. 

3.  where  suit  on  a  joint  and  several  contract 
was  brought  against  one  maker  and  the  heir  of 
the  other,  it  was  not  error  to  allow  plaintiff  to 
dimiiss  his  snit  against  the  heir,  as  either  of 
the  makers  could  nave  been  sued  without  the 
other. 

4.  A  Tariance  of  three  days  In  the  allega- 
tion and  proof  as  to  the  date  of  a  lost  instru- 
ment sued  on  was  not  material,  not  being  of 
sooh  diaracter  as  to  surprise  the  adverse  party. 

5.  In  a  snit  to  recover  for  services  in  pro- 
motiag  the  sale  of  a  street  railway,  it  was 
groper  to  instruct  the  jury  that  defendant  was 
UaUe  If  they  found  that  plaintiff  aided  and 
assisted  in  the  negotiations  with  the  proBi>ective 
vendee,  where  this  was  the  gist  of  the  ander- 
takiiK    sned   on. 

8.  Where  the  evidence,  though  conflicting,  ia 
snffldent  to  support  the  finding,  the  verdict  Of 
the  Jory  will  not  be  set  aside. 

Error  from  district  court,  Dallas  county; 
W.  J.  J.  Smith.  Judge 

Action  by  G.  L.  Wakefield  against  O.  H. 
Alexander.  B^om  a  Judgment  for  plaintiff, 
defoidant  appeals.    AfDrmed. 

Wood.  Hudson  &  Hudson,  for  plaintiff  in 
error.    Codordl  &  Gray,  (or  defendant  tai  ec- 


NEILU  J-  This  suit  was  instituted  on  Oc- 
tober 2, 1899,  by  Wakefield  against  Alexander 
and  Ella  C.  Handle,  as  surviving  wife  of  I. 
G.  Handle^  deceased,  upon  a  written  contract 
(which  Is  alleged  in  plabitlfl's  petition  to  be 
lent),  set  out  in  oiu:  conclusions  of  fact,  to  re- 
cover the  sum  of  91.000,  together  with  6  per 
cent  interest  thereon  from  the  date  of  per- 
formance of  the  contract  by  plaintiff.  It  was 
aDeged  in  plaintiff's  petition  that  Alexander 
and  Itandle  were  Interested  in  a  certain  street 
railway  property  in  the  city  of  Dallas,  which 
they  were  trying  to  sell  to  6.  Van  Oinkel,  and 
that  by  tbe  execution  and  delivery  of  their 
contract  in  writing  they  bound  themselves  to 
pay  him  the  sum  of  $1,000  In  case  of  the  clos- 
hig  of  any  trade  that  they  might  make  with 
said  Van  Ginkel;  that  plaintiff  assisted  them 
hi  promoting  and  closing  said  trade,  and  that 
it  was  consummated  and  the  property  trans- 
ferred to  Van  Oinkel  about  March  1,  1809; 
that  before  the  completion  and  transfer  of  the 
property,  but  after  the  trade  therefor  was 
dosed,  and  all  tbe  services  performed  under 


the  contract,  Handle  died,  leaving  Ella  C. 
Handle  his  only  surviving  heir.  As  the  plain- 
tiff discontinued  as  to  Mrs.  Handle  before  tbe 
Judgment  appealed  from  was  rendered,  It  Is 
not  necessary  to  give  a  synopsis  of  her  plead- 
ings. Alexander  answered  by  a  general,  de- 
nial, and  specially  pleaded  that  the  death  of 
I.  6.  Handle  had  tbe  effect  of  annulling  and 
revoking  tbe  contract  sued  upon,  and  further 
answered  that  the  contract  did  not  refer  to 
and  had  no  connection  with  the  actual  sale  of  - 
■  the  railway  property  which  was  made  by  him 
to  Van  Olnkle,  but  refers  to  and  was  made 
in  connection  with  another  sale  of  said  prop- 
erty, which  in  fact  was  never  made,  but  en- 
tirely abandoned.  The  case  was  tried  before 
a  Jury,  and  a  verdict  rendered  in  favor  of 
plaintiff  for  $1,000,  with  Interest  at  6  per  cent, 
per  annum  from  March  21,  1899.  From  the 
Judgment  entered  upon  this  verdict,  this  writ 
of  error  was  sued  out  by  0.  H.  Alexander. 

Conclusions  of  Fact 

The  contract  sued  upon  was  set  out  bi 
plaintiff's  petition,  as  follows:  "Dallas,  Tex- 
as, April  11th,  1808.  C.  L.  Wakefield:  Un- 
derstanding that  you  have  already  spoken  a 
good  word  for  the  street  railways  in  which 
we  are  Interested  to  Mr.  Van  Ginkel,  and 
that  you  are  willing  to  do  more  strictly  within 
the  lines  of  truth,  we  hereby  agree  to  pay 
you  $1,000  In  cash  Immediately  upon  the  clos- 
ing of  any  trade  with  Mr.  G.  Van  Ginkel. 
You  win  be  furnished  with  all  tbe  informa- 
tion necessary  in  tbe  matter.  [Signed]  I.  G. 
Handle.  C.  H.  Alexander."  The  evidence 
shows  that  the  contract  sued  upon  was  lost, 
but  that  it  was  In  substance  as  set  out  in 
tbe  petition,  and  executed  and  delivered  by 
Alexander  and  Handle  to  the  plaintiff.  The 
proof,  however,  shows  that  the  date  of  its 
execution  was  about  three  days  after  the  11th 
of  April,  1898.  The  evidence  Is  undisputed 
that  on  or  about  the  21st  day  of  March,  1899, 

0.  H.  Alexander  and  Ella  C.  Handle  sold  tbe 
street  railway,  referred  to  In  the  written  con- 
tract, to  G.  Van  Ginkel  and  his  associates. 
It  was  admitted  that  the  trade  as  finally  made 
was  consummated  and  the  papers  thereto 
signed  about  three  months  after  the  death  of 

1.  G.  Handle;  that  he  left  surviving  him  only 
bis  wife,  Ella  O.  Handle,  who  hiherlted  bis 
entire  estate,  which  was  solvent,  and  of  value 
far  in  excess  of  the  debt  sued  upon.  The 
only  disputed  fact  upon  tbe  trial  was  as  to 
whether  Wakefield  carried  out  his  contract  by 
assisting  In  bringing  about  the  trade  with 
Van  Ginkel.  Upon  this  question  the  testi- 
mony Is  conflicting,  but  the  evidence,  in  our 
opinion,  was  sufilclent  to  warrant  the  Jury  In 
finding  that  Wakefield  bad  frequent  Inter- 
views and  conversations  with  Van  Ginkel 
with  a  view,  under  his  contract,  of  brln,<rlag 
about  the  sale  of  the  street  railway  property 
to  him,  and  that  such  Interviews  and  conver- 
sations tended  towards  the  consummation  of 
the  sale  of  the  property.  In  fact  the  evidencs 
shows,  which  Is  not  denied  by  Alexander, 
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tbat  after  tb*  nto  was  made  be  acknowl- 
edged bis  liability  and  indebtedness  to  Wake- 
field under  the  contract.  His  own  testimony 
shows  that  hla  only  reason  for  contesting  the 
claim  la  that  he  heard  that  plaintiff  in  a  con- 
yersatlon  with  Van  Ginkel  in  relatioD  to  the 
sale  of  the  property  made  a  remark  deroga- 
tory to  his  fairness  in  his  methods  of  doing 
business.  The  serrices  rendered  by  Wake- 
field under  the  contract  in  negotiating  the 
.sale  were  performed  prior  to  the  time  of  Ran- 
dle'B  death. 

Conclnslons  of  Law. 

1.  There  was  no  error  In  the  court* ■  refus- 
ing to  permit  the  witness  Van  Ginkel  to  state 
his  opinions  and  conclusions  as  to  whether 
or  not  the  representations  made  to  Itlm  by 
Alexander  during  the  negotiations  aa  to  the 
earning  capacity  of  the  railway  were  true. 
The  truth  or  falsity  of  such  representations 
was  not  an  Issue  In  this  case,  and  the  evi- 
dence offered  would  hare  elucidated  no  ques- 
tion necessary  to  be  determined  upon  the  trial. 

2.  The  first  and  second  propositions  under 
the  first  assignment  in  plaintiff  in  error's  brief 
have  no  relation  whatever  to  the  assignment, 
and  will  therefore  not  be  considered. 

3.  The  court  did  not  err  in  refusing  to  per- 
mit the  witness  Van  Ginkel  to  testify  that 
the  trade  as  finally  made  between  himself  and 
Alexander  was  separate  and  distinct  from  the 
one  pending  and  contemplated  between  the 
parties  at  and  immediately  af ta  the  date  of 
the  contract  sued  upon.  The  contract  pro- 
Tided  for  payment  of  the  compensation  on  the 
conclusion  of  "any  trade"  between  Alexander 
and  Van  Ginkel,  and  no  modificatioo  or 
change  of  the  trade  aa  originally  contemplated 
could  defeat  defendant  In  error's  right  to  the 
compensation  stipulated  in  the  contract,  it  be- 
ing shown  that  he  performed  the  ■erricea 
stipulated  for. 

4.  The  court  did  not  err  in  permitting  the 
plaintiff  to  dismiss  hla  suit  as  to  the  defend- 
ant Ella  G.  Randle.  The  obligation  sued  on 
was  Joint  and  several,  and  either  of  the  mak- 
ers could  be  sued  without  the  other  (Miller  ▼. 
SuUlvan  LTex.  Sup.]  35  S.  W.  362),  and,  hav- 
ing dismissed  as  to  Mrs.  Randle.  the  case 
stood  in  the  same  attitude  as  it  would  have 
been  had  Alexander  been  sued  alone.  Be- 
sides, it  appears  from  Alexander's  own  testi- 
mony that  Randle  signed  the  contract  only  aa 
his  guarantor. 

6.  The  issue  presented  by  the  special  charge 
referred  to  in  the  sixth  assignment  of  error 
was  properly  submitted  in  the  general  charge. 
It  was  therefore  not  error  to  refuse  the  spe- 
cial charge  requested. 

6.  The  defendant  asked  the  court  to  In- 
struct the  Jury  that,  if  they  found  the  instru- 
ment sued  on  bears  a  different  date  from  the 
one  proved  by  the  testimony,  such  difference 
in  date  would  constitute  a  variance,  and  de- 
feat plaintiff's  recovery.  This  charge  was 
properly  refused.  The  Instrument  sued  on 
waa  lost,  and  its  description,  as  bearing  date 


on  or  about  the  lltb  day  of  April,  1808,  wa» 
not  materially  varied  by  proof  tbat  it  was  ex- 
ecuted about  three  days  afterwards.  A  til- 
rlance  of  such  a  character  as  would  not  b» 
calculated  to  surprise  the  adverse  party  is  Im- 
material. Halfin  V.  Wlnklemam,  83  Tex.  165,. 
18  S.  W.  433;  Lasater  v.  Van  Hook,  77  Tex. 
651, 14  S.  W.  270. 

7.  It  was  not  error  for  the  court  to  charg» 
the  Jury  that,  if  they  found  that  plaintiff  aid- 
ed and  assisted  defendant  Alexander  in  hi* 
negotiations  with  Van  Ginkel  and  his  asso- 
ciates, they  would  find  for  plaintiff.  The  gist 
of  the  undertaking  of  defendant  in  error  waa 
to  assist  in  promoting  a  trade  between  plain- 
tiff in  error  and  Van  Ginkel  for  the  street 
railway  property,  and  it  waa  proper  for  the 
court  to  instruct  the  Jury  that  for  the  plaintUT 
to  recover  he  must  show  that  he  aided  and 
assisted  in  promoting  the  trade. 

8.  It  was  the  prortace  of  the  Jury  to  weigh 
the  evidence,  and  where  It  was  conflicting  to 
determine  the  issuable  facts  from  it,  and  hav- 
ing done  so,  there  being  evidence  to  support 
their  finding,  this  court  is  not  authorized  to 
set  aside  their  verdict. 

The  Judgment  of  the  district  court  ia  af- 
firmed. 


ANDERSON  v.  GARTER  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.     May  S8, 

1902.) 

HOMESTBAD  —  CONVEYANCH  —  VALIDnT  — 

ABANDON  M  SNT—APFEL^L-AJ)- 

VERSE  POSSESSION. 

1.  When  the  trial  court  files  no  condasions 
of  fact,  the  facts  will  be  resolved  on  appeal 
to  sustain  the  Judgment,  if  legally  practicable^ 

2.  A  couveyance  of  a  homestead  by  a  hna- 
band,  though  his  wife  does  not  Join  therein, 
operates  as  a  valid  conveyance  thereof,  if  he 
afterwards  abandons  the  homestead  and  ac- 
quires another  homestead. 

3.  Title  by  advene  possession  is  not  estab- 
lished by  the  occupation  of  land  for  eight 
years,  after  which  the  occupant  removes  thrae- 
from,  and  only  mnnages  the  laud  for  his  moth- 
er, who  owns  a  life  estate  therein,  during  tb» 
remainder  of  the  statutory  period. 

Appeal  from  district  court,  Navarro  county; 
&  B.  Cobb,  Judge. 

Suit  by  D.  3.  Anderson  against  Maggie  Car- 
ta and  others.  From  a  decree  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Callcutt  &  Call,  tor  appellant  Simkiu  tt- 
Mays,  for  appellees. 

JAMES,  C.  J.  The  action  waa  brought*  by 
D.  J.  Anderson  against  Mrs.  J.  S.  Anderson, 
Mrs.  Maggie  Carter,  and  her  husband,  to  can- 
cel a  deed  and  for  title  to  an  undivided  one- 
seventh  Interest  in  a  tract  of  820  acres  in  tbe- 
Klncannon  survey,  and  an  undivided  one-sev- 
enth of  87^  acres  adjoining  the  above,  la  the 
W.  N.  Anderson  sturvey.  The  petition  aver- 
red that  plaintiff,  about  September  2B,  1882. 
executed  a  deed  to  his  brother,  J.  8.  Ander- 
son, for  the  purpose  and  with  the  intenttoik 
of  simply  placing  the  legal  title  tn  him  la 
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trnst  for  plalntlfT;   also  that  at  the  date  of 
said  deed  ai^jellaiit  and  hi*  wlf*  wera  Uvlnc 
on  tbe  said  land  as  homestead,  and  bis  wUe 
did  not  Join  In  aald  deed;  alao  tliat  aald  J.  S. 
Anderson  died  about  four  w  five  years  ago, 
and  dnrlng  his  Ufetlme  aeva  claimed  said 
laiid,  bat  permitted  plaintiff  and  bis  vife  to 
continue  to  occi^y  same,  wblch  ibey  did  con- 
dnuonsly  to  tbe  present  time;   and  tbat  tbe 
plaintiff  has  held  peaceable  and  adverse  pos- 
session of  said  land,  cultivating,  using,  «>joy- 
Ing.  and  living  upon  same  for  more  than  10 
years  next  preceding  tbe  filing  of  this  suit, 
and  Is  accordingly  entitled  to  same  by  limita- 
tions;   that  plaintiff  has   learned   since  the 
death  of  3.  8.  Anderson  tbat  tbe  defendants 
herein  are  setting  up  claim  to  said  land  under 
said  deed.    ^Irs.  J.  8.  Anderson  and  Maggie 
Carter,  the  defendants,  are  respectively  tbe 
widow  and  daughter  of  J.  S.  Anderson.    Ap- 
pellees  answered   by  special   exceptions,   by 
general  denial,  and  specially  answered  to  tbe 
effect    that  tbe  deed  was  valid  and  genuine, 
and  made  for  a  valuable  consideration;   tbat 
said  deed  had  l>een  executed  and  on  record 
for  more  than  19  years;   tbat  J.  S.  Anderson 
had  departed  thla  life  more  than  5  years  prior 
to  the  InctttutloB  of  this  suit,  and  there  had 
never  been  any  assertion  of  any  right  to  the 
land  by   plaintiff  during  said  period  of  10 
years,  nor  was  any  question  ever  raised  as  to 
the  validity  and  good  faith  of  said  deed  until 
tiie  bistltutlon  of  this  suit,  and  tbat  plaintiff's 
demand  was  stale,  and  barred  by  limitation; 
that  Mia.  S.  It.  Anderson  was  the  surviving 
widow  of  Dr.  W.  N.  Anderson,  who  died  hi 
1805;    tbat  she  had  a  homestead  thereon  of 
200  acres,  and  also  at  least  a  Kfe  estate  tai 
one-third  of  the  407%  acres,  and  according 
to  her  contention,  as  well  as  that  of  appellant, 
bad  a  community  half  interest  and  that  she 
had  been  in  poasesston  of  tbe  whole  tract  ever 
since  by  the  mutual  consent  of  all  tbe  heirs; 
that  ttiere  had  never  been  any  partition  of  the 
land,  and  that  tbe  use  of  said  land  by  app^ 
knt  was  subject  to  Mis.  Anderson's  occu- 
pancy,   and   with    her  permission;    tbat.    If 
plaintiff  acquired  title  by  limitation,  it  passed, 
radar  bis  warranty,  by  cstoi^;>el,  to  appellees; 
and  that,  if  plaintiff  bad  any  homestead  rights 
in  the  land  when  he  executed  tb'e  deed,  his 
wife  sabsequentiy  died,  and  he  abandooed  k 
as  a  bomestead  long  prior  to  tiie  instltrttioB 
d  salt,  whereby  said  deed  became  operative, 
and  the  title  passed  to  defendants'  ancestor. 
Tbe  ease  was  tried  b^ore  tbe  court  without 
a  Jury,  resulting  in  a  verdict  and  Judgment 
fcr  defendants  on  May  22,  1901.    Tbe  trial 
court  did  not  file  eondoslonB  of  law  and  fact, 
and  none  were  asked.    Tbe  ease  Is  btfore  ttils 
eaart  on  appeal  by  plaintiff. 

The  facts  should  be  resolved  to  snstatn  the 
Judgment,  if  this  is  legally  practicable,  tlie 
Judge  Iiavfaig  filed  no  conclusions.  We  con- 
clude as  follows:  (1)  The  testimony  and  clr- 
enmstances  admit  of  the  finding  that  the  deed 
froiB  appeOant  and  his  stepbrother  was  a  sale 
at  appeUanfs  interest  hi  the  land,  was  for 


valuable  consideration.  amA  mm  n«t  ■  «■§■ 
veyance  In  trust.  &)  Tbe  land  lidonged  to 
Dr.  WUllam  Nix  Andnson,  tbe  father  of  ap- 
pellant and  J.  S.  Aiid«iaoD,  wluk  died  in  1865. 
When  ha  died  b«  left  ehUdrca  by  hto  first 
wife;  also  by  his  seeond  wife;  appellant  be- 
ing the  youngest,  was  bora  shortly  after  his 
death,  in  1856.  Dr.  Anderson  Itad  ills  bome- 
stead upon  the  land,  aad  ttiis  200  acres,  with 
tbe  improvements,  were  in  the  proceedings  oC 
his  estate  set  apart  to  bis  widow  as  home- 
stead. Appellant  was  entitled  to  an  Interest 
in  tbe  whole  property,  sobjeet  to  bis  mother's 
possessory  right  to  said  homestesjd  tract  and 
her  interest  in  the  remainden  of  the  land, 
which  waa  a  possessory  right  during  her  life 
Id  an  undivided  one-third  thereof,  on  the  basis 
of  it  having  been  Dr.  Anderson's  separate  es- 
tate Appellant  lived  wUh  his  mother  on  the 
homestead  tract  until  he  was  grown,  and 
after  his  marriage  in  1874,  1875,  or  1878  he 
continued  to  so  live  there  for  some  time,  when 
be  moved  from  the  old  bouse  to  a  new  house 
on  the  same  homestead  tract,  a  few  hundred 
yards  distant,  which  he  claims  he  built  Soon 
after  this  his  mother  moved  over  to  this 
house,  and  lived  with  him  and  bis  family. 
Appellant  managed  the  place  tor  his  mother, 
and  attended  to  her  affairs.  They  thus  lived 
on  the  place  until  1890,  when  hia  wife  died, 
and  In  that  year  be  moved  from  there  to  the 
village  of  BiclUand,  several  mllea  distant 
where  be  has  resided  eva  rincei  Im'  1892 
be  married  again,  acquiiei  property  in  Blch- 
land,  in  which  be  has  redded  as  bis  home 
with  his  fan;Uly  ever  sinceb  These  seems  nev- 
er to  liave  beea  any  actual  vesid«iee  oc  bome- 
stead In  fact  by  appellant  on  tbe  land  ootside 
of  tbe  20(>-acre  tract  Thoe  never  has  been 
any  attempt  aX  a  paxtitlon  of  any  ai  the  land, 
and  it  appears  that  bgr  ecMniasB  eonsest  of 
all  interested  tbe  widow  bas  bec»  permitted 
to  possess  and  en^y  t^  entitft  property  as 
her  own.  To  show  the  attltnde  of  amfellant 
to  this  property  during  all  this  tine,  we  refer 
to  some  of  hia  own  teatbnony:  "The  farm 
and  cultivated  land  la  wk.  the  Klncaanon  sur- 
vey. [If  this  is  so,  all  of  K  was  on  the  20O- 
acre  homestead  traet.]  I  worked  the  land 
while  I  was  tticre.  I  wa«  not  cbarged  any 
rent  I  left  Navarro  county  in  1882.  •  •  • 
Mother  and  I  eeeopied  tbe  lamil  after  I  re- 
turned in  1SS8.  Never  beard  of  any  advsse 
claim  to  any  iMteccst;  only  I  knew  what  I 
bad  done.  I  have  had  as  much  aa  one-sev- 
enth of  tbe  rents  e(  tbe  pUesi  When  I  did 
not  reat  tbe  land,  I  cultivated  as  much  as 
one-sevoith,  I  think.  I  moved  to  Richland 
In  1890.  Mother  dataned  tbe  whole  plaee^ 
and  posses^n  oC  it  I  have  always  managed 
tbe  place  for  motber,  and  she  relies  en  me  to 
do  it  The  place  was  rendered  for  taxes  In 
her  name,  and  I  paid  the  taxes  for  her.  Aft- 
er the  new  house  was  bulH,  tbe  old  bouse 
was  used  for  s«vants.  I  have  lived  in  Rldi- 
land  with  my  family  since  1890,  and  have 
continued  to  look  out  after  tbe  mting  of  the 
place  for  her.    Since  1880  the  wb<rie  place 
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has  been  nnder  fence.  I  wonld  turn  a  part 
of  the  money  that  was  made  oyer  to  mother. 
I  did  not  charge  her  for  lookhig  after  the 
business.  She  got  everything  that  was  right. 
I  bought  property  at  Richland.  I  llred  there 
about  four  years  before  I  bought.  Before 
that  I  rented  property.  I  only  used  the  prop- 
erty at  Richland  as  a  home.  I  have  used  the 
property  at  Richland  as  a  home.  I  have  used 
my  place  at  Richland  as  a  home,  and  am  now 
using  It  as  such." 

Oondtislons  of  Law. 

1.  In  1882,  when  the  deed  in  question  was 
made,  appellant  and  his  family  was  living  on 
the  homestead  tract  with  his  mother.  The 
latter  had  the  possessory  right  to  this  tract 
during  her  life,  and  has  since  the  death  of 
her  husband  exercised  and  Is  still  exercising 
that  right.  Appellant  had  no  other  property 
than  the  interest  he  inherited  in  these  lands. 
Ills  presence,  with  his  family,  living  on  the 
200  acres,  was  permissive.  As  to  the  imdi- 
vided  interest  be  had  in,  and  the  present  right 
of  possession  of  the  land  outside,  the  200 
acres,  he  seems  never  to  have  occupied  this 
outlying  land,  and  it  was  never,  by  any  pos- 
sible contention,  his  homestead  in  fact.  It  is 
contended  by  appellees  that  the  condition  of 
the  title  and  the  right  of  possession  was  such 
that  he  could  not  have  had  homestead  in  any 
of  the  land  which  the  mother  had  a  life  es- 
tate In.  In  view  of  some  decisions,  it  may 
be  an  interesting  question  whether  or  not  the 
law,  under  certain  circumstances  similar  to 
those  here,  would  recognize  a  homestead  right 
in  a  remainder-man  during  the  life  estate. 
Gardner  v.  Douglass,  64  Tex.  78.  While  wo 
doubt  that  the  homestead  right  would  be  ex- 
tended that  far.  It  is  not  necessary  to  pass 
on  the  question  in  this  case. 

2.  Assuming  that  he  had  an  existing  home- 
stead right  at  that  time  in  any  of  the  land, 
his  deed,  although  not  executed  by  bis  wife, 
operates  as  a  conveyance,  by  reason  of  the 
fact  that  he  afterwards  left  the  place  and  ac- 
quired another  homestead.  Marler  v.  Handy, 
88  Tex.  428,  81  B.  W.  636;  StaUings  v.  Hul- 
lum,  89  Tex.  431,  86  S.  W.  2;  Mortgage  Co.  v. 
Thetford  (Tex.  Civ.  App.)  66  &  W.  103,  and 
cases  discussed. 

8.  As  to  limitations:  Under  the  testimony 
the  court  may  properly  have  concluded  that 
the  possession  of  appellant  was  not  held  by 
vbrtne  of  any  claim  of  title  hi  himself,  but 
was  In  fact  possession  for  and  on  behalf  of 
bis  mother.  It  warranted  flndhig  that  the 
possession  has  In  fact  always  been  the  moth- 
er's, and  that  appellant's  presence  on  the 
premises  was  in  subordination  to  her  claim, 
not  only  in  the  homestead  tract,  but  in  the 
balance  of  the  land  as  well.  The  evidence 
presents  a  much  better  case  of  title  by  limita- 
tions on  behalf  of  the  mother,  so  far  as  the 
fact  of  possession  is  concerned,  than  exists 
In  behalf  of  appellant;  and  it  would  hardly 
be  contended,  under  the  facts  and  circumstan- 
ces In  this  rocord,  that  she  could  claim  title 


by  limitations.  Besides,  appellant  admits  that 
some  time  In  1890  he  moved  away  from  the 
land.  There  could  not  have  been  10  years' 
possession  by  him  between  1882  and  1890. 
Since  the  latter  date  be  has  never  lived  upon 
the  land  or  occupied  it,  and  his  connection 
with  it  has  been  the  management  of  the  place 
for  his  mother.  We  conclude  upon  this  issue 
that  the  judgment  should  be  sustained. 

We  regard  the  fifth  and  sixth  assignments 
as  without  force. 

Judgment  affirmed. 


GULF,  0.  &  S.  P.  BY.  CO.  t.  MANQHAM.i 

(Court  of  Civil  Appeals   of  Texas,     liay  17, 

1902.) 

RAILROAD   BMPLOTA— INJURIES— NSOUaSNCB 

-CONTRIBUTORY  NEXIUOENCB— BVI- 

DBNCB— INSTRUCTIONS. 

1.  Where  the  evidence  is  conflicting,  appel- 
late courts  will  not  reverse  because  the  ver- 
dict is  contrary  to  the  preponderance  of  the 
evidence. 

2.  A  railroad  employi  testified  that  his  iu- 
jaries  were  cansed  oy  a  step  on  a  locomotive 
giving  way.  Witnesses  for  defendant  testified 
uiat,  on  examination  made,  the  step  wa^i 
found  secure,  which  would  not  have  been  the 
case  if  plaintiff's  testimony  were  true.  Plain- 
tiff had  made  a  written  statement  to  the  com- 
pany as  to  the  accident,  which  did  not  mentiou 
the  step,  but  he  testified  he  did  not  make  :i 
full  statement  because  he  did  not  feel  ander 
any  obligation  to  do  so.  There  was  some  tes- 
timony tending  to  wealcen  the  testimony  ot 
several  of  defendant's  witnesses.  Beli,  thut 
the  evidence  did  not  so  preponderate  in  favu:- 
of  defendant  as  to  warrant  the  court  of  dvil 
appeals  setting  aside  a  verdict  for  plaintiff. 

3.  The  evidence  did  not  warrant  a  hoidint; 
on  appeal  that  the  verdict  was  against  the 
manifest  truth  of  the  case. 

4.  In  an  action  by  a  servant  against  the 
master  for  injuries,  the  trial  court  did  not  err 
In  admitting  as  evidence  mortuary  tables  uf 
life  expectancy;  it  being  shown  that  plain- 
tiff's earning  capacity  had  been  permanently 
affected. 

5.  In  an  action  by  a  railroad  employA  for  in- 
juries caused  by  the  giving  way  of  a  step  on 
a  locomotive,  it  was  prefer  to  refuse  a  bharge 
that  if  plaintiff's  act  in  attempting  to  get  on 
the  engine  was,  under  all  the  circumstances 
ot  the  case,  negligence,  the  jury  should  find 
for  defendant,  for  want  of  the  farther  quali- 
fication that  the  negligence  must  have  con- 
tributed to  the  injury. 

6.  Where  the  court  fails  to  charge  on  an 
Issue,  and  a  special  charge  is  requested,  which, 
though  incorrect,  is  suiBcient  to  call  the  court's 
attention  to  the  omission,  the  court  should  sid>- 
mit  a  proper  instruction  on  that  issue. 

7.  Where  the  court  has  made  a  correct  gen- 
eral presentation  of  an  issne,  and  a  party  de- 
siring a  fuller  charge  requests  one  that  Is 
incorrect,  it  is  not  error  to  fail  to  further 
charge  on  the  issue. 

Appeal  from  district  court,  Johnson  coun- 
ty; Wm.  Poindexter,  Judge. 

Action  by  A.  D.  Mangtaam  against  the 
Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  suit  was  brought  by  the  plaintUT,  A. 
D.  Maugham,  in  the  district  court  of  John- 

■  RehciiriDg  denied  June  U,  U02,  and  writ  ot  error 
denied  by  supreme  court. 
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■on  cotiDtT,  Tex.,  against  the  defendant,  the 
Golf,  Colorado  &  Santa  F6  Railway  Com- 
pany, for  damages  resulting  from  injnriea 
Inflicted  on  him  by  the  negligence  of  the  de- 
fendant, which  injuries  caused  him  the  loss 
and  amputation  of  bis  right  leg.  At  the 
time  of  tibe  injury,  plaintiff  was  in  the  em- 
ploy of  the  defendant  as  cinder-pit  and 
ronndbonse  man,  and  on  the  morning  of  bis 
injury  was  ordered  by  his  superior  to  per- 
form the  duties  of  assistant  hostler,  In  car- 
rying the  engines  from  the  roundhouse  to  the 
depot  In  Cleburne,  and  in  carrying  engines 
from  the  depot  to  the  roundhouse.  It  wab 
the  duty  of  such  asBlstant  hostler  to  ride 
upon  the  engine  in  going  through  the  switch 
yards  of  defendant,  and  from  the  round- 
house to  tbe  depot  and  from  the  depot  back 
to  the  roundhouse,  and,  if  any  of  the  switch- 
es upon  said  track  upon  which  said  engine 
was  running  were  dosed,  to  get  oET  the  said 
engine  and  open  the  switches,  so  as  to  let 
said  engine  pass;  and  it  was  the  custom,  as 
the  engine  came  along  by  him,  to  catch  hold 
of  tbe  bandholds,  put  his  foot  on  the  step, 
and  climb  upon  the  engine.  On  the  — — ^ 
day  of  October,  1900,  the  plaintiff  was  or- 
dered by  bis  sni)erIor  to  go  with  the  hostler, 
as  his  assistant,  in  carrying  the  engine  of 
tbe  Cleburne  and  Paris  train  from  the 
renndboiue  to  the  depot  He  got  upon  said 
engine  at  the  roundhouse,  as  was  his  duty  to 
do,  and  started  from  the  roundhouse  with 
said  engine  to  go  to  the  depot  The  step  on 
said  engine  which  was  used  in  getting  on 
and  off  of  same  was  defective,  and  after  said 
engine  bad  gone  some  distance  a  switch 
oB  tbe  track  a  short  distance  ahead  was  dls- 
oovered  to  be  closed,  and  when  the  oiglne 
got  near  said  dosed  switch  tbe  hostler 
stopped  same;  and  plaintiff,  as  was  his  duty, 
got  off  said  engine  and  oi>ened  said  switch, 
and  signaled  the  hostler.  As  the  engine  was 
slowly  passing  him,  he,  as  was  the  custom  of 
employ^  in  defendant's  employment  caught 
hold  of  tbe  handholds  on  said  engine,  and 
placed  Us  foot  on  the  step  of  said  engine; 
and  as  he  attempted  to  get  back  on  said  en- 
gine tbe  said  step,  by  reason  of  being  de- 
fective, turned,  and  caused  the  plaintiff's 
foot  and  leg  to  be  thrown  on  the  Iron  rail, 
and  the  wheels  of  the  engine  were  caused  to 
ran  over  same,  and  to  crush  and  mangle 
same  which  necessitated  the  amputation  of 
his  said  foot  and  leg.  The  defective  condi- 
tion of  said  step  was  caused  by  the  negligence 
of  defendant  and,  by  reason  of  the  negli- 
gence of  the  defoidant  in  causing  said  atep 
to  become  and  remain  defective,  plaintiff  was 
injured  as  stated  above. 

3.  W.  Terry  and  Ramsey  &  Odell,  for  ap- 
pellant 8.  C.  Padelford,  Henry  &  Brown, 
and  D.  M.  Watkins,  for  appellee. 

RAINBT,  C.  J.   (after  stating  the  facts). 
Tbe  fliat  and  second  aBslgrnments  of  error 
cinnplain  of  tlie  action  of  the  court  in  over- 
09  S.W.— 6 


ruling  defendant's  moti(m  for  a  new  trial. 
Under  these  assignments,  appellant  presents 
the  following  proposition:  "Though  there  be 
evidence  tending  to  support  the  verdict  or 
evidence  which,  standing  alone,  would  sup- 
port tbe  verdict  yet  If,  upon  the  whole  case, 
the  verdict  Is  contrary  to  the  great  prepon- 
derance of  the  evidence,  or  against  the  mani- 
fest truth  of  the  case,  It  Is  not  only  tbe  au- 
thority, but  the  duty,  of  this  court  to  reverse 
the  Judgement  based  on  such  a  verdict"  It 
is  well  settled  in  this  state  that  where  there 
is  a  conflict  in  the  evidence,  appellate  courts 
will  not  reverse  because  tbe  verdict  Is  con- 
trary to  the  preponderance  of  the  evidence 
(Rainbolt  v.  March,  62  Tex.  261;  Railway 
Co.  V.  Larkin,  64  Tex.  460;  Railway  Co.  v. 
Marcelles,  69  Tex.  334.  Others  might  be 
dted),  or  even  where  there  Is  a  decided  pre- 
ponderance (Chase  v.  Veal,  83  Tex.  333,  IS 
8.  W.  697).  The  negligence  relied  on  for  a 
recovery  was  a  defective  step  of  the  engine. 
Appellee  testified  that  when  be  attempted  to 
get  upon  the  engine  the  step  turned  and 
caused  him  to  fall.  The  testimony  of  a  num- 
ber of  appellant's  witnesses  shows  that  upon 
examinations  made,  the  step  was  secure, 
which  could  not  have  existed  If  plalntUTs 
testimony  was  true.  Plaintiff  had  made  a 
written  statement  as  to  how  the  acddent  oc- 
curred. In  wblcta  be  failed  to  mention  a  de- 
fective step.  This  statement  was  made  to 
the  agent  of  the  company,  and  plaintiff  testi- 
fied that  "I  did  not  make  a  full  statement 
to  the  railroad  company,  because  I  didn't 
fed  under  any  obligations  to  do  so."  Plain- 
tiff's testimony  as  to  tbe  defective  step  was 
corroborated  by  two  other  witnesses,  while 
there  was  some  testimony  contradicting  in 
some  particulars  several  of  appellant's  wit- 
nesses, which  tended  to  weaken  their  testi- 
mony. If  it  be  conceded  that  the  evidence 
of  appdlant  preponderated.  It  did  not  to  such 
an  extent  as  to  warrant  an  Interference  with 
the  verdict  Nor  does  the  evidence  warrant 
us  in  holding  that  the  verdict  "is  against  the 
manifest  truth  of  the  case."  The  Jury  hav- 
ing passed  upon  the  credibility  of  the  wit- 
nesses, and  their  verdict  having  been  up- 
proved  by  the  trial  court  and  there  being 
evidence  to  support  It;  it  will  not  be  dis- 
turbed. 

Tbe  trial  court  did  not  err  in  admitting  as 
evidence  mortuary  tables  of  life  expectancy, 
it  being  shown  that  plaintiff's  earning  ca- 
pacity had  been  permanently  partially  de- 
stroyed. See  Railway  Co.  v.  Mangham,  67 
&  W.  766,  4  Tex.  Ct  Rep.  682. 

Tbe  refusal  of  the  following  charge  is  as- 
signed as  error,  to  wit:  "Ton  are  instructed 
that  the  plaintiff,  in  performing  bis  duties, 
was  required  to  exercise  such  care  as  an  or- 
dinarily prudent  man  would  have  exercised 
under  like  circumstances.  If  you  believe 
from  the  evidence  that  considering  the  time 
of  the  day,  the  state  of  the  weather,  the  fact 
that  tbe  train   was  moving,   and  escaping 
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steam  obscnrlng  or  tending  to  obscure  his 
vision,  an  ordinarily  prudent  man  would  not 
have  attempted  to  get  on  said  engine,  and 
that  the  act  of  plaintiff  in  attempting  to  get 
on  said  engine  was,  under  all  tlie  circum- 
stances of  the  case,  negligence,  then,  if  you 
so  believe,  you  will  find  for  the  defendant" 
The  court  gave  a  charge  on  contributory  neg- 
ligence, without  grouping  facts.  The  court 
also  gave  a  special  charge  asked  by  appel- 
lant as  follows:  "It  was  the  duty  of  plain- 
tiff, when  he  attempted  to  board  the  engine 
after  throwing  the  switch,  to  use  such  care 
and  caution  as  an  ordinarily  prudent  person 
would  have  exercised  under  like  circum- 
stances; and  If  be  failed  to  do  so  he  would 
be  guilty  of  contributory  negligence,  and 
could  not  recover,  although  you  believe  from 
the  evidence  that  the  defendant  was  guilty 
of  negligence  as  explained  In  the  general 
charge."  In  Railroad  Co.  v.  Branch,  68  S. 
W.  338,  4  Tex.  Ct.  Rep.  614,  ft  iB  held  where 
the  court  instructs  the  Jury  in  a  general  way 
on  an  Issue,  and  also  gives  a  special  instruc- 
tion of  tiie  same  character,  it  was  not  error 
to  refuse  a  correct  charge  requested,  group- 
ing the  facts  and  applying  the  law  thereto 
on  the  same  issne.  We  do  not,  however, 
base  our  decision  on  this  holding,  for  the 
charge  under  consideration  was  erroneous, 
in  that  it  failed  to  Instruct  the  Jury  that, 
if  they  found  the  facts  stated  constituted 
negligence,  they  must  further  find  that  such 
negligence  contributed  to  the  injury.  Rail- 
road Oo.  V.  Kelly  (Tex.  Civ.  App.)  34  S.  W. 
809;  Railroad  Co.  v.  Rogers  (Tex.  Sup.)  40 
S.  W.  056.  It  is  insisted,  however,  that,  If 
it  should  l>e  held  that  said  charge  was  in- 
correct, "it  was  sufficient  to  have  called  the 
attention  of  the  trial  Judge  to  the  fact  that 
his  charge  upon  the  subject  was  defective 
by  reason  of  generality,"  and  that  it  was  the 
duty  of  the  court  to  give  a  proper  charge  on 
the  subject.  It  Is  well  settled  that  where 
the  court  falls  to  charge  on  «n  issue,  and  a 
special  charge  is  requested,  though  incorrect, 
but  sufficient  to  call  the  court's  attention  to 
the  omission,  the  court  should  submit  a 
proper  instruction  on  that  Issue.  See  Neville 
V.  Mitchell.  66  8.  W.  57»,  4  Tex.  Ot  Rep. 
1B7,  and  authorities  there  cited.  Where, 
however,  the  court  has  made  a  correct  gen- 
eral presentation  o*  the  Issue,  if  the  party 
desires  a  fuller  charge  on  that  issue  he  must 
request  a  correct  one.  If  the  requested 
charge  is  incorrect,  it  is  not  error  for  the 
court  to  refuse  it  Nor  Is  the  court  bound 
to  further  charge  on  that  Issue.  Railroad 
Co.  V.  Shleder,  88  Tex.  152,  80  S.  W.  902,  28 
L.  R,  A.  588;  Railroad  Co.  v.  Byas  (Tex. 
Civ.  App.)  85  S.  W.  22.  We  are  of  opinion 
that  the  action  of  the  court  in  refusing  the 
si)eclal  charge  was  not  error. 

The  other  assignments  of  error  presented 
have  been  considered,  but  we  conclude  that 
no  reversible  error  has  been  shown,  and  the 
Judgment  Is  therefore  affirmed.    Affirmed. 


SHEPPARD  et  al.  ▼.  AVBRX  et  al.' 

(Conrt  of  Civil  Appeal*  of  Texas.     March  5, 
1902.) 

PUBLIC  LANDS— VALIDITY  OF  SRANT— CURA- 
TIVB  ACT  —  CONSTEUCTIO>f  —  ADVKRSB  POS- 
SESSION—HEARSAY   KVIDENCE— PBDIGRKK. 

l.Act  Feb.  2,  1854,  which  declared  head- 
right  grants  made  prior  to  November  3,  1835, 
and  intersected  by  the  bonudary  line  between 
Robertson's  Colony  and  Austin's  Little  Col- 
ony, to  be  as  valid  as  if  wholly  within  the 
colon,r  where  such  grants  were  issued,  but 
fhat  the  rights  of  third  persons  should  not  be 
affected  by  the  statute,  did  not  <9erate  to  vali- 
date a  headright  grant  void  when  issoed,  as 
to  land  included  therein,  and  lying  on  one  side 
of  such  boundary,  which  bad  been  located 
under  a  bounty  warrant  and  the  survey  dulv 
returned  to  the  gatieral  land  office  before  the 
act    was    passed. 

2.  Adverse  possession  under  a  void  headright 
grant  is  not  sufficient  to  give  title  under  the 
3iree;year  statute  of  limitations. 

3.  Evidence  of  declarations  of  meml>er8  of  a 
family,  who  acquired  a  land  grant  as  being  the 
heirs  uf  a  certain  soldier,  that  they  were  his- 
heirs,  is  not  inadmissible  aa  hearsay. 

Key,  J.,  dissenting. 

Error  from  district  court,  WilliamsoD 
county;    F.  O.  Morria,  Special  Judge. 

Trespass  to  tzy  title  b^  W.  B.  Sheppard 
and  others  against  Henry  Aveiy  and  others. 
From  a  judgment  tor  defendants,  the  plain- 
tiffs bring  error.    Reversed. 

A  statement  of  the  nature  aaA  remit  oC 
this  case  is  properly  made  in  brief  of  plain- 
tiffs in  error  as  follows:  "Tiie  sntt  was  orig- 
inally brought  in  form  of  trespass  to  try  title 
by  W.  B.  Sheppard  and  West  and  Mc€rOWD 
against  Henry  Avery,  John  Avery,  Martin 
Avery,  Hugh  Avery,  Nancy  Avery,  Ailiart 
Avery,  Mary  B.  Avery,  and  V.  B.  C.  Avery, 
to  recover  the  east  half  of  the  WlUiain  C. 
Hays  1,280-acre  survey  In  Willianaon  county, 
described  In  a  peUtion  Slefl  Augoat  28,  1891. 
Another  suit  was  ftled  6ep*tendwr  A,  1891,  by 
Charles  Tlndey  against  Henry  Awry,  Mrs. 
Sarah  Ann  Avery,  Mrs.  Nom  IteyhaU  and 
her  husband,  Albert  Mayhall,  Tbomas  Arery, 
Melinda  Avery,  James  Avery,  Jobn  Avery, 
Martin  Avery,  Hugh  Avery,  Nimcjr  Af«ry. 
Albert  Avery,  and  Maiy  B.  Avery,  md 
against  V.  R.  C.  Avery  ««  'guardian  of  ttie 
estates  of  the  eatA  J«hn,  Y«ne«,  ICaitin, 
Hugh,  Nancy,  Albert,  'ond  M«ry  B.  Avery. 
This  suit  was  also  In  fartu  of  tMnpaas  to 
try  title  for  a  specific  195  aeres  on  the  east 
half  of  the  said  Hays  sm^vey.  The  snlts 
were  consolidated.  DefenAants  answered  liy 
pleas  of  not  guilty,  ttrce,  'fire  and  ten  yencc' 
limitation,  and  claim  For  valuable  Improve- 
ments. The  court  peremptorily  dmrgwl  the 
Jury  to  find  for  the  defendants  m  the  ground 
that,  under  the  evidence  and  admiaalon  of 
counsel  for  plaintiffs,  defrndaBts'  irtea  of  the 
statutes  of  limitation  of  three  years  should 
prevail.  Judgment  was  rendered  on  Joly  16. 
1901,  accordingly,  for  the  defendants,  from 
which  plalntlfCB  bftvo  med  out  this  writ  of 
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error.  This  case  has  been  before  this  oonrt 
heretofore  (32  S.  W.  791),  and  also  before  the 
soprane  court  (88  Tex.  301,  34  S.  W.  440), 
bnt  npoB  dUTerent  qnesttons."  Error  Is  as- 
slgned  to  the  trial  conrfs  charge  peremp- 
torily directing  a  verdict  for  defendants. 
Plalntifts  claimed  the  land  in  suit  by  virtue 
of  location  and  survey  of  a  valid  bounty  land 
warrant  for  1,280  acres  of  land,  dated  De- 
cember 11,  1846,  issued  to  the  heirs  of  W.  G. 
Hays;  the  field  notes  of  the  location  being 
duly  filed  In  the  state  land  otHtx  the  16th 
day  of  February,  1849.  The  land  claimed  by 
defendants  is  a  portion  of  the  Willis  Avery 
grant  which  lies  outside  of  Austin's  Little 
Colony  in  Robertson's  Oolony.  Defendants 
are  the  heirs  of  Willis  Avery,  and  claim  un- 
der grant  to  blm,  as  a  colonist  in  Austin's 
little  Colony,  dated  November,  1832,  a  trans- 
lated copy  of  which  was  filed  for  record  In 
Williamson  county  May  19,  1852,  and  duly 
recorded,  and  also  duly  recorded  in  deed 
records  of  Travis  county  August  24,  1840. 
The  grant  to  Avery  covered  land  In  and  out- 
side of  Austin's  Little  Colony;  that  outside 
being  the  land  In  controversy.  A  patent  was 
israed  to  the  heirs  of  Hays  October  14,  186S, 
by  virtue  of  the  location  and  survey  of  his 
bounty  warrant  FlalntlfTs  admitted  posses- 
sion of  defendants  was  sufBdent  under  the 
three-years  statute  of  limitations,  which  had 
been  set  up  as  a  bar  to  pialntllTs'  suit,  and 
tbt  court,  holding  that  the  Avery  grant  of 
the  land  in  controversy  outside  of  Austin's 
I.Ittle  Colony  having  been  validated  by  act 
of  the  legislature  in  18S4  was  sufficient  title 
under  the  statute  of  three  years'  limitation, 
directed  a  verdict  for  defendants.  Plaintiffs 
denied  that  the  Avery  grant  of  the  land  out- 
aide  of  the  Little  Colony  covered  by  thetr 
location  and  survey  could  support  limitation 
of  three  years. 

West  ft  GoChnin,  for  plaintifllB  In  error. 
W.  K.  Makemson  and  N.  A  Rector,  tor  de- 
fendants in  error. 

OOLLABD,  J.  (after  stating  the  facts). 
The  court's  charge  iBrectlng  a. verdict  for  de- 
fendant under  the  admission  of  three  years' 
poaesBlon  Is  the  question  Involved  in  this 
appeal.  plalntUTs  claiming  that  the  act  of 
1854  confirming  the  grant  to  Avery  did  not 
bavelbe  eCTect  of  confirming  that  grant  as 
to  tlte  land  then  located  by  virtue  of  the 
Hays  certificate;  that  the  grant  to  Avwy  of 
land  outside  of  Austin's  Little  Colony  was 
void  and  la  still  void  as  to  plaintiff's  location, 
and,  therefore,  cannot  support  the  statute  of 
Bmitstlona  of  three  years. 

The  act  of  the  legislature  In  question  was 
passed  February  2,  1854.  It  Is  an  act  ccm- 
llnaing  certain  headrlghts  of  land  lying  on 
the  boundary  line  of  Robertson's  Colony  and 
Anstin's  Little  Ck>lony,  and  reads  as  follows: 
"Ber  1.  Be  It  enacted  by  the  legislature  of 
the  state  of  Texas  Uiat  the  headrlghts  of  land 


gi-anted  to  colonists  before  the  IMi  day  of 
November  183H  and  lying  and  being  inter- 
sected or  crossed  by  the  boundary  line  of 
Robertson's  Colony  and  Austin's  Little  Col- 
ony and  being  part  In  one  of  said  colonies 
and  part  In  the  oflier  are  hereby  declared  to 
he  as  valid  as  If  such  headrlghts  were  lying 
and  being  wholly  wlthtai  the  colony  where 
such  headright  grants  were  Issued;  provided 
that  nothing  herein  shall  be  so  construed  as 
to  affect  the  rights  of  third  parties."  'The 
Avery  grant  was  a  grant  to  him  as  a  colo- 
nist in  Anstin's  Little  Oolony.  At  the  time 
the  act  was  passed  the  Hays  bounty  warrant 
was  located  and  the  survey  duly  returned  to 
the  general  land  (rfBce,  thus  appropriating 
the  laud  in  disputei  The  land  covered  by 
the  Hays  location  comes  clearly  within  the 
proviso  of  the  act  of  validation,  and  was  not 
affected  by  the  act  It  is  disttoctly  excepted 
from  the  operation  of  the  act  by  the  proviso. 

The  grant  to  Avery  outside  the  limits  of 
Austin's  Little  Colony  was  void  hi  the  be- 
ginning, and  is  stin  void,  as  to  the  Hays 
title,  and  not  such  title  or  color  of  title  as 
will  support  the  statute  of  limitations  of 
three  years.  Texas  Xiand  K  Mortgage  Ga  T. 
State.  1  Tex.  Chr.  App.  hS»,  28  8.  "W.  258; 
Smith  T.  Power,  23  Tex.  83;  Hamilton  v. 
Avery,  20  Tex.  630  et  seq.;  Howard  v.  Per- 
ry, 7  Tex.  382;  Grtfflfh  v.  Sauls,  77  Tex.  685, 
14  &  W.  280;  «uth.  St  Const  f  222.  As 
to  location  ot  a  certificate  on  land  and  what 
severs  the  land  from  the  pifblle  domain,  see 
Ralhroad  C!o.  v.  McGehee,  49  Tex.  488;  ElUs 
V.  Batttflke  Tex.  706;  McKinney  v.  Grass- 
meyer,  SrTex.  881-883;  Groesbeck  v.  Harris, 
82  Tex.  416,  19  S.  W.  850.  We  do  not  under- 
stand that  the  flve-years  statute  of  limita- 
tion can  apply,  as  defendants  were  not  claim- 
ing under  a  -deed,  hut  a  grant  from  the  gov- 
emmeirt.  'The  three-years  statute  does  not 
apply,  as  has  been  shown,  nor  does  the  five- 
years  statute.  'There  was  error  In  the  court's 
peremptory  Aarge  un  limitation  of  three 
years,  for  •which  the  Judgment  of  the  lower 
court  Is  reversed  and  the  cause  remanded 
as  prayed  foi"by  appdlants. 

Defendants  'in  error  Insist  by  cross  assign- 
ment Of  error,  which  the  parties  have  agreed 
may  be  Bled  In  this  court,  that  the  court 
erred  in  permitting  to  be  read  In  evidence  the 
depositions  of  W.  B.  Sfaeppard,  one  of  the 
j)lalntt£fB,  wherein  he  stated  that  he  bought 
the  land  in  controversy  from  the  heirs  of 
Wm.  O.  Hays,  and  that  said  Hays  was  a 
soldier  In  the  war  of  the  Texas  revolution, 
and  that  he  died  In  Texas,  and  that  his 
widow  was  named  Elizabeth  and  afterward 
married  one  Davis,  and  that  Mary  E.  Smith 
and  Hester  A.  Hays  were  his  only  children 
and  hehs,  and  that  he  learned  these  facts 
from  the  'Hays  family  at  the  time  he  bought 
the  land  In  controversy;  to  all  which  defend- 
ants objected  because  (1)  the  same  was  hear- 
say; (2)  the  same  could  not  be  given  as  fam- 
ily history,  the  witness  not  being  a  memb^ 
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of  the  famllr  and  not  qualifying  tilmself  to 
detail  family  history;  (3)  if  said  answers 
showed  that  said  Elizabeth  Davis  and  Mary 
E.  Smith  and  Hester  A.  Hays  were  the  8ur> 
Tlvlng  wife  and  children  of  W.  C.  Hays,  their 
declarations  to  that  effect  were  self-serving 
and  therefore  Inadmissible;  (4)  no  letters 
had  been  introduced,  nor  their  absence  ae> 
counted  for,  and  their  contents  could  not  be 
shown;  but  the  objections  were  overruled, 
and' the  court  permitted  the  depositions  to  be 
read,  as  shown  by  bill  of  exception  No.  2. 
The  bill  of  exception  shows  that  plaintiff 
offered  to  read  depositions  of  W.  B.  Sheppard, 
and  defendant  objected  to  that  portion  set 
out,  because  the  witness  had  already  testified 
that  he  nere^  knew  Wm.  C.  Hays,  and  the 
depositions  objected  to  showed  that  be  ac- 
quired his  Itnowledge  of  the  fact  of  heirship 
of  the  parties  who  conveyed  to  him  as  the 
heirs  of  Wm.  C.  Hays  from  the  parties  who 
executed  said  coikveyance;  that  their  declara- 
tions of  heirship  were  self-serving  and  hear- 
say; but  objections  were  overruled,  and  the 
depositions  were  read  as  follows:  "We  [Cas< 
talne  and  witness]  bought  of  Wm.  G.  Hays' 
heirs.  I  bought  and  acquired  all  the  land  I 
owned  in  Williamson  county,  Texas,  from  the 
heirs  of  Wm.  O.  Hays,  deceased.  I  negoti- 
ated the  purchase  of  the  land  and  all  the 
rights  of  the  heirs  of  Wm.  0.  Hays,  deceased, 
and  I  was  present  at  the  execution  of  said 
deed,  and  accompanied  the  grantors  therein, 
together  with  several  other  neighbors,  to  the 
commissioner's  ofSce,  where  said  grantors 
signed  and  acknowledged  the  samJkef ore  the 
commissioner,  N.  H.  McOufly,  w^Fquestion- 
ed  them  severally  and  closely  as  to  the  heir- 
ship and  their  identity  as  such  heirs."  To  the 
court's  action  in  allowing  said  answers  to  be 
read  in  evidence,  the  defendants  then  and 
there  excepted.  "And  thereafter  on  said  trial 
the  plaintiffs  further  offered  the  following 
quAtions  and  answers,  propounded  to  said 
witness  W.  B.  Sheppard  and  answered  by 
him:  'Question.  Did  you  know  the  said  Wm. 
C.  Hays?  If  yes,  state  If  you  Imew  his  com- 
ing to  Texas,  and  when  he  came,  and  whether 
he  is  dead  or  alive,  and.  If  dead,  when  and 
where  he  died,  and  your  means  of  knowing. 
Answer.  I  did  not  imow  said  Wm.  C.  Hays 
personally,  or  of  my  own  personal  knowledge, 
but  knew  of  his  being  In  Texas  as  a  soldier 
bef(»e  be  died,  by  and  through  communica- 
tions, letters,  and  messages  to  his  family  and 
friends,  who  were  expecting  him  to  speedily 
return  from  Texas.  Instead  of  returning 
from  Texas  as  expected,  they  received  com- 
munication of  his  death,  which  fact  they  spe- 
cially made  known  to  me.  Then  his  heirs, 
after  learning  something  of  his  rights,  made 
application  for  whatever  was  coming  to  said 
Wm.  G.  Hays,  deceased,  under  his  rights  as 
a  soldier  who  did  military  service  in  the  army 
of  Texas.  Question  5.  What  connection  did 
the  said  Elizabeth  Davis,  Mary  E.  Smith,  and 
Hester  A.  Hays  bear  to  the  said  Wm.  U. 


Hays?  Did  the  said  Hays  leave  any  bat  the 
two  children?  Answer  6.  The  said  Elizabeth 
Davis,  who  sometimes  signed  her  name  Mary 
Elizabeth  Davis,  was  well  known,  beyond  a 
doubt,  to  have  been  the  widow  of  the  late 
Wm.  G.  Hays,  deceased,  and  that  the  said 
Mary  B.  Smith  and  Hester  A.  Hays,  the  lat- 
ter a  minor  then,  were  the  only  children  and 
heirs  of  said  Wm.  C.  Hays,  deceased,  and 
were  the  only  children  left  by  him.'  Defend- 
ant read  from  the  answer  of  said  witness  to 
cross-interrogatory  No.  2,  'I  did  not  luow  any 
of  the  Hays  people  personally  until  I  met 
them  seeking  information  about  the  Texas 
law  in  favor  of  soldiers  who  were  in  the 
army  of  Texas,'  and  then  objected  to  the 
reading  in  evidence  of  the  foregoing  answers: 
(1)  Because  the  same  was  hearsay;  (2)  be- 
cause the  same  could  not  be  given  as  family 
history,  the  witness  not  being  a  member  of 
the  family,  and  not  qualifying  himself  to  de- 
tail family  history;  (3)  because  if  said  an- 
swers showed  that  said  Mlzabeth  Davis  and 
Mary  E.  Smith  and  Hester  A.  Hays  were  the 
surviving  wife  and  children  respectively  of 
said  Hays,  their  declarations  to  that  effect 
were  self-serving  and  therefore  inadmissible; 
(4)  because  no  letters  had  been  Introduced, 
nor  their  absence  accounted  for,  and  their 
contents  could  not  thus  be  shown.  All  the 
objections  were  overruled,  and  defendants  ex- 
cepted and  reserved  bill,  which  was  allowed 
and  the  testimony  admitted."  It  was  shown 
that  Hays,  his  surviving  wife,  and  two  chil- 
dren were  dead.  The  certificate  for  the  f,280 
acres  of  land  was  Issued  to  his  heirs,  and  so 
was  the  patent.  The  testimony  of  Wm.  Shep- 
pard, which  it  is  insisted  was  improperly  ad- 
mitted In  evidence,  is  substantially  as  fol- 
lows: He  was  82  years  old  and  resided  In 
Hamilton  county,  Ohiot  where  he  had  resided 
since  1841.  He  says:  "I  bought  all  the  land 
I  ever  owned  In  Williamson  county,  Texas, 
from  the  heirs  of  Wm.  0.  Hays,  dec'd.  In 
reference  to  the  deed  on  record  in  Williamson 
county,  dated  September  29th,  1854,  and  sign- 
ed by  Elizabeth  and  Tlios.  Davis  and  others 
claiming  to  be  the  widow  and  children  of 
Wm.  C.  Hays,  deceased,  to  W.  B.  Sheppard 
and  J.  Castaine,  I  negotiated  the  purchase  of 
the  land  and  all  the  rights  of  the  heirs  of 
Wm.  0.  Hays,  dec'd,  and  was  present  at  the 
execution  of  the  deed,  and  accompanied  the 
grant<»«  therein,  together  with  several  of 
their  neighbors,  to  the  commissioner's  office; 
signed  and  acknowledged  the  same  before 
the  commissioner,  N.  H.  McGuffey,  who  ques- 
tioned them  severally  and  closely  as  to  their 
heirsliip  and  their  Identity  as  such  heirs." 
The  following  questions  and  answers  were 
admitted  over  objections  of  defendant: 
"'Fourth.  Did  yon  know>  the  said  Wm.  C. 
Hays?  If  yes,  state  If  yon  knew  of  his  going 
to  Texas,  and  when  he  came,  and  whether  he 
Is  dead  ot  alive,  and,  if  dead,  when  and 
where  he  died,  and  your  means  of  knowing.' 
To  which  question  said  witness  answered  as 
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follows:    1  did  not  know  said  Wm.  C.  Hays 
personally  or  of  my  own  personal  knowledge, 
but  knew  of  hia  being  in  Texas  as  a  soldier 
before  he  died,  and  by  and  through  communi- 
cations and  letters  and  messages  to  his  fam- 
ily and  friends,  who  were  expecting  him  to 
speedily  return  from  Texas,  and  who  expect- 
ed also  to  be  removed  by  him  to  Texas.'    To 
which  question  and  answer  the  defendants 
by  coonsel  in  open  court  objected  because  the 
same  was  hearsay,  the  witness  stating  that 
he  never  luiew  said  Wm.  O.  Hays,  and  has 
not  qualified  so  as  to  detail  family  history; 
which  objection  was  oyerruled,  to  which  ac- 
tion of  the  court  defendants  objected  in  open 
court  at  the  time,  and  now  here  save  their 
bm  o(  exception.     PlaintlfTs  also  propound- 
ed  to    the   witness   the   following   question: 
'Fifth.  Wbat  connection  did  the  said  Elisa- 
beth Davis,  Mary  E.  Smith,  and  Hester  A. 
Hays  bear  to  the  said  Wm.  G.  Hays?    Did 
the  said  Hays  leave  any  but  two  children?' 
To  which  question,  the  witness  responded  as 
follows:      "The    said    Elizabeth   Davis,    who 
sometimes   signed  her  name  as  Mary  Eliz- 
abeth Davis,  was  well  known  beyond  a  doubt 
to  have  been  the  widow  of  the  late  Wm.  0. 
Hays,  deceased,  and  the  said  Mary  E.  Smith 
and  Hester  A.  Hays,  the  latter  then  a  minor, 
were  the  only  children  and  heirs  of  said  Wm. 
C.  Hays,  deceased,  and  were  the  only  children 
left  by  him.'    To  which  question  and  answer 
defendants  on  the  trial  objected  because  the 
game  was  hearsay,  which  objection  was  by 
the  court  overruled  and  the  answer  permitted 
to  go  to  the  Jury,  to  which  action  of  the  court 
the  defendants  duly  accepted,  and  now  save 
their  bill  of  exception.    Plaintiffs  also  pro- 
pounded to  said  witness  the  following  ques- 
tion:   'Sixth.  From  the  deed  above  referred 
to,  it  seems  that  the  witness  White  knew 
these  parties.    Do  yon  know  where  he  is  now 
«r  where   any   of   the   Hays   people   are? 
Where  and  when  did  you  last  hear  of  him 
and  them  7    To  which  question  the  said  wit- 
ness made  answer  as  follows:    'I  have  not 
beard  anything  of  the  Bays  people  for  a  long 
whUe,  and  when  I  did  start  out  to  find  some 
of  them  to  take  their  deposlti(»is,  late  In  the 
winter  or  early  spring  of  this  year,  I  learned 
that  they  were  dead.    I  made  inquiry  among 
old  neighbors  and  church  jgembers  and  learn- 
ed that  the  whc^e  family  were  dead  and  had 
been  for  quite  a  long  while.    Then  I  found 
one  Jaa.  J.  Davis  and  his  wUe,  who  had  not 
removed  entirely  out  of  reach  of  the  neigh- 
borhood,  and    who   knew   these   parties   as 
fhorch  meml>er8.    Said  Davis'  deposition  has 
already    been    taken.    I   don't   know    where 
said  White  is.     I  called  on  Mr.  McGuffy,  and 
be  does  not  remember  anything  about  him. 
I  bad  no  acquaintance  with  him.'    To  which 
qnestion  and  answer  the  defendants  objected 
becanse  the  same  is  hearsay,  but  which  ob- 
JectioD  was  overruled  by  the  court  and  said 
answer  permitted  to  be  read  to  the  Jury,  to 
vblcb  action  of  the  court  the  defendants  by 


their  counsel  in  6pen  conrt  objected,  and  now 
here  tender  their  bill  of  exception.  Plain- 
tiffs read  the  defendant's  second  cross-inter- 
rogatory to  said  witness:  'Did  you  not  tes- 
tify in  you  former  depositions  that  you  never 
knew  Wm.  0.  Hays,  and  that  you  did  not 
know  whether  or  not  he  was  dead  or  alive, 
or,  if  dead,  whether  be  left  a  wife  or  chil- 
dren?' To  which  said  witness  made  answer: 
'I  think  I  answered  then  as  I  answer  now  as 
to  my  knowledge  of  all  the  parties  except 
Thomas  Davis.  I  knew  him  some  time  be- 
fore I  Icnew  any  of  them,  and  before  he 
married  Wm.  C.  Hays'  widow.  I  did  not 
know  any  of  the  Hays  people  personally  be- 
fore I  met  them  seeking  information  about 
the  Texas  law  In  favor  of  volunteers  who 
were  In  the  army  of  Texas.  After  the  death 
of  said  Wm.  0.  Hays,  the  heirs  made  appli- 
cation for  bis  rights  under  the  Texas  law. 
Some  time  thereafter,  said  Thomas  Davis  be- 
came the  husband  of  the  widow  of  said  Wm. 
0.  Hays,  and  I  concluded  to  deal  with  them 
for  all  of  their  claims  under  said  right,  and 
had  transferred  to  me  their  rights.  The  said 
Wm.  C.  Hays  left  a  wife  and  two  female 
children.'  To  said  question  and  its  answer 
the  defendants  in  open  court  objected  on  the 
trial  because  said  answer  was  hearsay,  which 
objection  was  by  the  court  overruled  and  the 
answer  permitted  to  go  to  the  Jury,  to  which 
action  of  the  conrt  defendants  by  their  coun- 
sel In  open  court  excepted,  and  now  here 
save  their  bill  of  exception.  Plaintiffs  also 
read  defendants'  third  cross-interrogatory  to 
said  witness  as  follows:  'Is  it  not  a  fact  that 
you  did  not  know  said  Wm.  0.  Hays,  and 
that  you  do  not  know  whether  he  is  living  or 
dead,  and  whether  he. had  wife  or  children? 
You  could  not  know  such  facts  and  not  Imowi 
the  man,  could  you?'  The  following  portion 
of  said  witness'  answer  to  said  question  was 
by  the  court  permitted  to  be  read  in  evidence: 
'I  am  sure  said  Wm.  0.  Hays  is  dead,  and 
was  at  the  time  the  heirs  made  application 
for  land  under  his  rights.  That  I  am  as 
ready  to  affirm  as  that  General  Sam  Houston 
and  Qeneral  Washington  are  dead.'  To  said 
question,  and  so  much  of  the  answer  as  above 
stated,  which  was  permitted  to  go  to  the  Jury, 
the  defendants  objected  because  the  same 
was  hearsay  and  argumentative,  which  ob- 
jection was  by  the  court  overruled,  to  which 
action  of  the  court  the  defendants  in  open 
court  excepted."  We  believe  the  declarations 
of  the  parties,  members  of  the  family,  now 
deceased,  were  admissible  in  evidence  as  to 
pedigree  in  the  inquiry  as  to  pedigree  then 
being  made.  The  testimony  was  not  objec- 
tionable hearsay.  To  prove  heirship,  the  te»- 
tlmony  objected  to  was  admisslUe.  See 
Neliring  v.  McMurrian  (Tex.  Sup.)  67  S.  W. 
946  (division  2  of  the  opinion),  and  authorities 
cited.  See,  also,  1  Oreenl.  Ev.  {{  103,  KM. 
We  find  no  error  in  the  ruling  admitting  the 
testimony,  but  because  of  the  error  pointed 
out  in  the  first  part  of  this  opinion,  u  re- 
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quested  b7  appellant,  the  judgment  of  the 
lower  court  la  reversed  and  the  cause  n- 
mandcd. 
Kerersed  and  remanded. 

Dtssentfnc  Oplnfon. 
(Mai-ch  12.  1902.) 

KEY,  J.  The  wrfter  does  not  concur  with 
the  majority  ef  the  court  In  holding  that  the 
grant  to  Av»7  outside-  of  Austin's  Little  CoU 
ony  Is  not  buA  title  or  color  of  title  as  wfll 
support  the  three-years  statute  of  llmKa- 
tlons.  It  WEB  decided'  Va  Hamilton  t.  Ayery; 
20  Tex.  S30,  tha-t  so  much  of  the  original 
grant  as  extended  beyond  the  limits  of  Aus- 
tin's Little  Colony  was  void,  because  the 
officer  who  Issued  the  grant  had  no  authority 
to  grant  tttle  ta  lands  beyond  the  limits  of 
that  colony,  asd  if  the  legislature  had  not 
passed  the-  validating^  act  of  February  2, 
1864,  the  Avery  grant  would  not  be-  such 
title  or  color  of  title  ■•  wonld  support  the 
statute  of'  liBiitatlons.  The  act  referred  to 
constitutes  a  legisUrti've  grvnt;  and,  as  the 
.  legMature  possessed  plenanry  pewer  over  all 
the  public  lands  of  the  state,  the  grant  was 
not  void  because  of  a  lack  of  power  on  the 
part  of  the  leglatatuve  to<  make  such  grants, 
Although  othersi  b^  reasons  of  prior  loca- 
tlons,  may  have*  acquired  superior  rights  to 
all  the  land  cwrcseit  by  tiie  Avery  grant,  stlU, 
as  the  I'cglsltuliire  had  the  power  to  grant  to 
Avery  a  title  to  the  land  that  would  be  bind- 
ing upon  the  state,  the  grant  made  by  the 
legislative-  enactment  referred  to  was  not 
absolutel^r  void.  It  occupied  the  attitude  of 
a  Junior  patent,  and  it  is  well  settled  that  a 
Junior  patent  or  grant  will  support  the  three- 
years  statute-  of  limitations.  Conrerse  t. 
Langsbaw,  81  Tex.  277,  16  S.  W.  1031; 
Grlgsby  v.  May,  84  Tex.  245,  19  S.  W.  343. 
But  it  is  contMided'  titat  the  proviso  in  the 
act  referred  to  restricts  the  legislative  grant, 
and  excludes  from  tts  operation  the  land  in 
question,  because  prior  to  that  time  W.  C. 
Hajrs,  under  whom  api)ellants-  claim,  had 
made  a  valid  location  thereon.  It  is  not 
believed  that  this  is  a  proper  construction  of 
the  act.  In  so  far  as  the  state  is  concerned, 
It  grants  title  to  all  the  land  embraced 
within  the  original  Avery  grant;  and  In  the 
opinion  of  the  writer  the  proviso  was  not 
Intended  to  restrict  the  boundaries  of  the 
land  granted,  but  to  declare  and  settle  the 
proposition  that  the  grant  thus  made  should 
be  subordinate  to  the  rights  which  third 
parties  might  then  have  to  the  land. 

In  conclusion,  and  as  ^pressing  my  views 
in  reference  to  this  -statnte,  I  make  the  fol- 
lowing quotation  from  the  oi^ion  of  the  su- 
preme court  in  Hamilton  v.  Avery,  supra: 
"The  construction  which  alone  comports 
with  the  Intelligence,  Justice,  and  impar- 
tiality of  our  legislature  is  that  the  proviso 
was  inserted  to  prevent  misconstruction  of^ 
and  speculation  as  to,  the  meaning  of  the 


act,  and  to  give  express  notice  that  it  was 
not  their  design  to  affect.  Impair,  or  destroy, 
even  If  they  had  the  power  to  do  so,  any 
right  of  a  third  party  which  had  attached  to 
the  land  previous  to  the  act,  whether  such 
rlRht  was  perfect  or  imperfect  They  were 
simiply  willing  to  grant  Avery  the  land,  but 
not  to  give  him  a  preference  over  any  one 
dse  who  had  rights  in  It" 

On  Rehearing.  « 

(June  18,  1902.) 

FISHER,  C.  J.  In  paragraph  3  of  the  opin- 
ion of  this  court  there  ociiurs  this  statement: 
"We  do  not  understand  that  the  five-years 
statute -of  llmltatl<»  caa  apply,  as  defend- 
ants were  not  claiming  nnder  a  deed, 'but  a 
grant  from  the  government."  From  what  la 
said  In  the  concluding  part  of  the  statement 
of  facts,  this  court  should  not  make  any  rul- 
ing with  refwence  to  the  five  and  the  ten. 
years'  statutes  of  limitation;  and  se  much 
of  the  original  oirinioa  as  above  stated  la 
v.'ithdrawn. 

The  motion  for  rehearing  Is  overruled. 


CITIZENS'  NAT.  BANK  OF  WACX)  T. 

STRAUSS.  1 

(Coort  of  Civil  Appeals   of  Texas.     May  1-ft, 

1902.) 

UBCHANIC'S  LIEN— MORTOAQB-PRIORITT— RB- 
DBMPTION—WAIVER-^IUDOMENT— PER- 
SONS CONCI.UOBD— APPEAL. 
1.A  mortgage  lien  on  real  estate  covered  im- 
provements placed  on  the  building  whli-h  coold 
not  be  severed  from  It  and  was  superior  to  a 
subsequent  mechanic's  Hen  tor  such  improve- 
ments. 

2.  The  holder  of  a  mechanic's  lien  for  im- 
provements on  a  building  was  not  bound  by  a 
judgment  In  a  suit  brought  to  foreclose  a  prior 
mortgage,  to  which  he  was  not  a  party. 

3.  A  suit  to  foreclose  a  junior  lieu  on  prop- 
erty which  had  been  sold  to  satisfy  a  prior 
mortgage,  the  Jnnior  lien  holder  not  having 
been  made  a  party,  could  not  -  be  considered 
as  an  action  to  redeem,  no  tender  having  been 
made  of  the  amount  of  the  prior  mortgiige. 

4.  A  judgment  for  defendant  in  a  suit  to 
foreclose  a  jnnior  lien  on  property  sold  to  sat- 
isfy a  prior  mortgage  will  not  be  reversed  for 
failure  to  recognize  plaintiff's  right  to  redeem; 
it  appearing  that  the  total  value  of  the  prop- 
erty was  less  than  the  amount  of  the  senior 
lien.  •;> 

Appeal  from  district  court,  McLennan  coun- 
ty;   Marshall  Surratt,  Judge. 

Suit  by  Ed.  Strauss  against  the  Pacific  Hotel 
Company  and  the  Citizens'  National  Bank  of 
Waco.  From  a  Judgment  for  plaintiff,  the 
bank  appeals.  Reversed  In  part  and  affirmed 
in  part 

Clark  &  Bolhiger,  for  appellant  Boynton 
&  Boynton,  for  appeUee, 

FISHER,  0.  J.  This  is  an  action  by  appel- 
lee against  the  Pacific  Hotel  Company  and 
the  Citizens'  National  Bonk  of  Waco. 

*  Rehearing  denied  June  U.  UOS,  and  writ  o(  error 
denied  by  supreme  court. 
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Tlie  plaintiff  hi  his  petition  alleged  that 
about  the  1st  day  of  Febrnarj,  1899,  be 
entered  Into  a  contract  with  tiie  Pacific  Hotel 
Cwnpanj,  the  owner  of  »  four-stery  bolldtng 
iind  the  Iota  upon  which  It  was  aitnated  in 
the  city  of  Waco,  to  eorer  the  building  with 
a  new  roof;  the  tM  roof  being  defective, 
and  by  reason  of  leaks,  the  walls  and  Interior 
of  the  bonding  were  being  injured.  That  in 
patstBmce  of  the  contract  he  constructed  the 
roof  as  agreed  npoB,  and  that  by  reason  there- 
uf  the  hotel  company  became  Hable  to  the 
plaintiff  fai  the  snm  of  9W0,  evidenced  by  two 
promissory  notes,  each  of  which  drew  interest 
at  8  per  cent  per  annmn  and  provided  for 
10  per  cent,  attorney's  fees.  It  was  alleged 
that  the  plaintiff  fixed  bis  material  man's  and 
contractor's  lien  on  the  building  and  lots  d»- 
scribed  In  tbe  petition  In  the  manner  required 
by  law.  It  Is  also  averred  that,  at  the  time 
4>t  entering  Into  this  contract  and  before,  one 
Francis  Smith  had  a  mortgage  on  the  build- 
ing and  lots  npon  which  It  was  situated.  On 
the  Sth  day  of  Jane,  1898,  in  cause  No.  8,662. 
the  Provident  National  Bank  of  Waco  filed 
suit  against  the  hotel  company,  and  at  Its 
instance  a  receiver  was  appointed.  That  on 
the  mortgage  previously  executed  to  Francis 
Smith  be  obtained  Judgment  on  June  17,  1899, 
against  the  botd  company  for  the  sum  of 
$39,752^50,  wtth  interest  thereon  from  the 
17tfa  day  of  June,  1899,  at  the  rate  of  10  per 
cent.,  with  a  foreclosure  of  said  mortgage  lien 
on  the  building  and  lots;  that  said  Francis 
Smith  set  up  his  Judgment  of  foreclosure  and 
Intervened  in  said  receivership,  and  subse- 
quently, under  order  of  the  court,  said  mort- 
gage Uen  was  foreclosed,  and  the  real  es- 
tate In  controversy  was  sold  under  the  re- 
cdversUp  proceedings,  and  purciiased  by  said 
mortgagee.  Smith,  and  was  subsequently  trans- 
ferred to  the  Citizens'  National  Bank  of  Wa- 
co; and  that  the  plaintiff  was  not  a  party  to 
said  foreclosure  snlt,  nor  to  the  controversy 
tnvolvlng  the  reoelvership,  and  that  the  bank 
purchased  wtth  full  notice  of  the  plaintiff's 
mechanic's  lien.  That  the  real  estate  prior 
to  the  making  of  the  Improvements  by  the 
plaintiff  was  really  worth  the  sum  of  $40,000, 
and  with  the  improvements  added  was  worth 
the  sum  of  $40,600.  That  the  Improvements 
so  added  were  permanent,  and  could  not  be 
removed  from  the  building  wltbont  Injuring 
sod  Impairing  its  value. 

The  Citizens'  National  Bank  in  its  answer 
alleged  tlsat  on  the  8th  day  of  November, 
ISM,  the  PtielSc  Hotel  Company  mortgaged 
all  of  the  property  In  controversy  to  secure 
Francis  Smith  In  a  debt  due  him  of  $40,260, 
and  that  this  mortgage  was  recorded  on  the 
14th  day  of  November,  18M,  and  that  on  the 
17th  of  June,  1899,  said  mortgage  was  duly 
foreclosed  In  the  district  court  of  the  Forty- 
Fifth  Judicial  district  of  the  state  of  Texas, 
holding  court  in  Bexar  county,  for  the  sum 
of  $39,762.90,  with  10  per  cent.  Interest 
(hereon  from  the  date  of  said  Judgment  and 
$29.79  costs  of  court;  that  an  abstract  of  said 


Judgment  was  duly  filed  for  record  In  the 
office  of  the  county  clerk  of  McLennan  county 
on  the  27th  day  of  June,  1896,  and  was  duly 
recorded  as  required  by  law.  It  also  alleged 
that  in  a  suit  pending,  numbered  8,562,  the 
Provident  National  Bank  against  the  Pacific 
Hotel  Company  et  ai.,  one  John  K.  Rose  was 
appointed  by  the  court  as  receiver  of  the  prop- 
erty of  the  Pacific  Hotel  Company,  Including 
the  property  described  in  the  plaintUTs  peti- 
tion, and  that  on  the  Sth  day  of  March,  1900, 
Judgment  and  decree  was  duly  entered  In 
cause  No.  8,662  upon  the  Intervention  of  Fran- 
cis Smith  on  his  Judgment  as  aforesaid,  where- 
in It  was  ordered,  adjudged,  and  decreed  by 
the  court  that  the  property  described  In  plain- 
tiff's petition  should  be  sold,  and  the  proceeds 
applied  upon  the  Indebtedness  of  Francis 
Smith  in  payment  and  satisfaction  of  his 
Judgment  The  sale  was  duly  made  in  pursu- 
ance of  this  decree,  at  which  sale  Francis 
Smith  tiecame  the  purchaser.  The  sale  was 
confirmed  by  the  court  and  deed  properly  ex- 
ecuted, and  thereafter  Francis  Smith  sold  to 
the  appellant  the  Citizens'  National  Bank. 
It  is  also  averred  tliat  neither  Francis  Smith, 
the  mortgagee,  nor  the  appellant  bank,  assent- 
ed to  the  Improvements  placed  by  the  plaintiff 
npon  the  building. 

On  the  trial  of  the  case  in  the  court  below 
Jndgmoit  was  rendered  in  favor  at  Strauss 
against  the  Pacific  Hotel  Company  for  the 
sum  of  $807.49,  with  8  per  cent  interest 
thereon  from  the  date  of  the  Judgment  It 
was  also  decreed  that  the  plaintUTs  mechan- 
ic's lien  was  a  prior  lien  upon  the  improve- 
ments to  the  mortgage  In  favor  of  Francis 
Smith,  but  was  subordinate  to  that  mortgage 
Uen  as  to  all  of  the  land  and  the  building 
thereon  save  and  except  as  to  the  roof  upon 
the  building.  The  Judgment  established  the 
value  of  the  entire  property,  exclusive  of  the 
roof,  at  $40,000,  and  with  the  roof  added  at 
$40,600;  that  the  appellant  the  Citizens'  N»- 
tlonal  Bank,  holds  title  to  the  property  sub- 
ject to  the  plaintiff's  prior  lien  as  to  said  im- 
provements; that  It  was  not  possible  to  sep- 
arate the  Improvements  from  the  remainder 
of  the  property,  so  as  to  sell  the  same  sep- 
arately; and  thereupon  proceeds  to  decree  and 
foreclose  the  lien  in  favor  of  the  plaintiff  for 
the  sum  of  $600,  and  that  the  plaintiff  have 
an  order  of  sale  to  sell  the  property  to  satisfy 
his  lien,  and.  In  case  of  sale  under  the  judg- 
ment, the  proceeds  to  be  divided  between  the 
appellant  bank  and  the  plaintiff  in  the  pro- 
portion of  $40,000  to  the  bank  and  $600  to 
the  plaintiff.  The  plaintiff  recovered  Judg- 
ment against  the  bank  for  part  of  the  costs 
Incurred. 

The  findings  of  fact  and  conclusions  of  law 
of  the  trial  court  are  as  frflows:  "(1)  That 
on  and  long  prior  to  Oie  1st  day  of  February, 
1890,  to  wit  on  and  before  1894,  the  Pacific 
Hotel  Company,  a  private  corporation,  was 
owner  of  a  tract  of  land  In  the  city  of  Waco, 
McLennan  county,  Texas,  located  at  the  north 
comer   of   the   Intersection   of   Fourth   and 
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Franklin  streets,  described  as  follows:  A 
part  of  lots  8  and  9  in  block  7,  as  shown  on 
the  map  'of  Waco,  beginning  at  the  sonfta 
comer  of  lot  8,  wblcb  Is  the  point  of  Intersec- 
tioQ  of  the  northeast  line  of  Fourth  street 
with  the  northwest  line  of  Franklin  street; 
thence  N.  45  E.  with  tbe  line  of  Franklin 
street  100  feet  to  the  south  comer  of  lot  10; 
thence  N.  45  W.  with  tbe  line  between  lots 
9  and  10,  100  feet  to  the  east  corner  of  a 
21-foot  strip  sold  to  Eagan;  thence  S.  45  W. 
with  Eagan'B  south  line  100  feet  to  Fourth 
street;  thence  along  Fourth  street  100  feet 
to  the  point  of  beginning.  And  there  was 
located  on  said  land,  prior  to  18B4,  a  four- 
story  brick  building,  the  first  floor  of  which 
was  used  for  various  purposes  and  the  other 
stories  for  tbe  hotel.  (2)  TtMt  to  1891  said 
hotel  company  became  indebted  to  Francis 
Smith  in  the  sum  of  about  $40,000,  and  ex- 
ecuted a  valid  and  binding  mortgage  to  secure 
said  debt  upon  the  real  estate  above  describ- 
ed, and  upon  the  improvements,  tenements,, 
hereditaments,  appurtenances,  rights,  privi- 
leges, rents,  profits,  and  Incomes  thereto  be- 
longing, which  said  mortgage  was  duly  re- 
corded In  the  mortgage  record  of  McLennan 
coimty,  Texas,  about  the  time  of  its  execu- 
tion and  during  the  year  1894.  (3)  That  on 
the  1st  day  of  February,  1899,  the  roof  on 
said  hotel  building  was  in  such  bad  state 
of  repairs  that  the  weather  was  causing  in- 
jury to  the  walls  and  Interior  of  said  building. 
(4)  That  about  the  date  last  mentioned  said 
hotel  company  duly  entered  Into  a  contract 
with  the  plaintiff.  Bid.  Strauss,  to  put  a  new 
roof  upon  said  building,  and  In  the  executicm 
of  such  contract  the  plaintiff  furnished  ma- 
terial and  labor  set  out  In  the  plaintiff's  orig- 
inal petition,  and  at  the  dates  therein  men- 
tioned, and  In  accordance  with  the  contract 
for  the  making  of  such  Improvonents,  the 
hotel  company,  about  March  4,  1800,  executed 
and  delivered  to  the  plaintiff  its  two  promis- 
sory notes  payable  to  the  order  of  plaintiff 
for  1300  each,  with  eight  per  cent  interest 
per  annum  from  March  4th,  1899,  one  due 
In  six  and  one  In  12  months  after  said  date, 
and  each  providing  for  the  payment  of  10% 
attorney's  fees.  If  placed  In  the  hands  of  an 
attorney  for  collection.  Said  contract  was 
fully  performed  by  the  plaintiff  to  the  satis- 
faction of  tbe  hotel  company,  and  the  work 
was  completed  on  the  date  of  the  execution 
of  the  notes.  (6)  That  on  the  29th  day  i^ 
May,  1899,  the  plaintiff  filed  an  Itemized  ac- 
count and  affidavit,  as  required  by  the  me- 
chanic's lien  laws  of  the  state  of  Texas,  in 
the  office  of  the  clerk  of  the  county  court  of 
McIiCnnan  county,  Texas,  describing  fully  the 
work  and  materials  furnished  on  the  building 
and  land  above  described,  so  as  to  legally 
secure  his  mechanic's  Uen  for  the  making  of 
such  Improvements.  (6)  That  on  June  17th, 
1889,  Francis  Smith,  having  filed  a  suit  against 
said  hotel  company  and  others,  obtained  Judg- 
ment in  the  district  court  for  the  Forty-Fifth 
Judicial  district  (tf  Texas  for  $39,752.60.  with 


ten  per  cent  interest  per  annum  from  said 
date,  and  $29.75  costs,  and  an  abstract  of 
said  Judgment  was  duly  recorded  and  indexed 
in  McLennan  county,  in  the  office  of  the  clerk 
of  tbe  coimty  court  of  McLennan  county. 
Texas.  That  such  Judgment  in  tBrot  at  Fran> 
ds  Smith  was  on  the  mortgage  debt  before 
mentioned  and  foreclosed,  the  mortgage  lien 
upMi  the  real  estate,  and  other  property  above 
described.  (7)  That  on  June  8th,  1890,  in  the 
district  court  for  the  19th  Judicial  district  of 
Texas,  the  Provident  National  Bank  of  Waco 
brought  suit  against  said  hotel  company,  and 
secured  the  appointment  of  a  receiver,  who 
took  possession  of  the  property  of  said  com- 
pany, including  the  real  estate  above  describ- 
ed. That  Francis  Smith  Intervened  In  said 
cause  brought  by  the  Provident  National 
Bank,  and  set  up  his  Judgment  above  describ- 
ed, foreclosing  his  lien  upon  said  real  estate 
and  other  property.  That  Judgment  was  en- 
tered In  said  receivership  case  lecognlzlng 
said  foreclosure  Judgment  and  ordering  sale 
of  the  property  to  pay:  First  costs  of  suit; 
second,  the  debt  of  Francis  Smith;  and,  third, 
balance  to  be  paid  In  court;  and  tbe  property 
was  sold  under  order  of  sale  Issuing  on  said 
Judgment  by  tbe  receiver  as  special  master 
commissioner,  and  was  purchased  by  Francis 
Smith.  (8)  That  at  said  sale  the  plaintiff 
gave  notice  of  the  existence  of  his  claim  here- 
in sued  upon,  as  shown  by  the  record  of  his 
mechanic's  lien.  (9)  That  after  said  sale  by 
the  sheriff  the  real  estate  above  described 
was  sold  and  conveyed  by  Francis  Smith  to 
the  defendant  the  Citizens'  National  Bank 
of  Waco,  which  Is  a  duly  Incorporated  nation- 
al bank.  (10)  That  the  plaintiff,  Ed.  Strauss, 
was  in  no  way  a  party  to  the  suit  brought 
by  Francis  Smith  as  above  stated  nor  tbe 
receivership  ca8.e  above  mentioned,  and  be  did 
not  Intervene  in  either  of  said  suits.  (11) 
That  at  the  time  and  Just  prior  to  the  making 
of  said  improvements  on  said  building,  the 
land  and  building  thereon  were  of  the  reason-, 
able  market  value  of  $40,000,  and  that  the 
material  and  labor  furnished  by  plaintiff  la 
putting  the  new  roof  on  said  building  increas- 
ed the  value  of  tbe  property  in  tbe  sum  of 
$600.  (121  That  the  making  of  said  Improve- 
ments was  necessary,  at  the  time  th'e  same 
was  made,  to  save  the  building  from  deterio- 
ration. (18)  That  plaintiff  is  the  owner  and 
legal  holder  of  the  two  notes  described,  and 
that  no  portion  of  his  said  debt  has  been 
paid,  and  he  has  received  no  compensation 
for  the  material  and  labor  furnished  In  mak- 
ing said  Improvements.  (14)  That  said  hotel 
company  is  wholly  insolvent  (IS)  That  the 
Citizens'  National  Bank  of  Waco  had  full  no- 
tice of  the  plaintiff's  claim  at  the  time  it 
purchased  said  real  estate.  (16)  That  it  would 
be  impossible  to  separate  the  roof  constructed 
by  plaintiff  without  destroying  its  value,  and 
it  is  not  possible  to  sell  and  remove  the  same 
without  injuring  the  whole  property." 

"Findings  of  law.    (1)  I  find  that  the  lieu 
of  Francis  Smith  ft  Co.,  nnder  which  the 
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defendant  bank  claims  the  property,  la  the 
prior  lien  on  the  lota  and  improvementB 
thereon  as  the  same  existed  prior  to  the  time 
the  ImpTDvements  were  placed  thereon  bj 
the  plaintiff.  (2)  I  find  that  the  plaintiff 
has  a  lieu  upon  the  improvement  placed  on 
said  property  by  him  to  the  amount  of  the 
value  thereof,  which  la  prior  to  the  lien  un- 
der wblcb  defoidant  bank  claims  title  to  said 
property.  (8)  I  find  that  Inasmuch  aa  the 
improTements  placed  upon  aald  property  by 
plaintiff  were  necessary,  at  the  time  same 
were  made,  to  save  the  building  ttom  de- 
terioration, and  are  Incapable  of  being  sold 
separately  and  removed  from  said  lots  with- 
out the  deetractlon  of  value  of  all  Improve- 
menta  on  said  lots,  that  the  Improvements 
placed  on  said  property  by  the  plaintiff  in- 
creased the  value  of  all  such  improvements 
S600.  Plaintiff  Is  entitled  to  have  said  lots 
and  all  Improvemmts  sold  and  the  proceeds 
divided  In  the  proixirtlon  of  the  respective 
Interests  .of  plaintiff  and  defendant  bank,  to 
wit:  Forty  thousand  ($40,000)  dollars  for 
defendant  bank,  and  six  hundred  ($800.00) 
dollars  for  the  plaintiff." 

It  is  clear  under  the  facta  as  fotmd  by 
the  trial  court  that  the  mortgage  lien  under 
which  appellant  bank  acquired  title  waa  In 
existence  long  before  the  Inception  of  the 
appellee's  mechanic's  lien,  which  the  trial 
court  declared  to  be  superior  to  the  mort- 
gage lien  so  far  as  the  value  of  the  Im- 
provements placed  upon  the  building.  The 
mortgage  lien  covered  the  entire  property 
and  Included  any  Improvements  added  to 
the  building  which  were  of  a  character  that 
conld  not  be  sold  separately  or  severed  from 
it  as  a  part  of  the  realty,  which  the  court 
found  to  t>e  the  case  here:  The  principle 
decided  In  the  caae  of  Sullivan  v.  Goal  Co. 
(Tex.  Sup.)  68  S.  W.  807,  applies  to  the 
facts  of  tbls  caae;  and,  in  view  of  the 
rale  there  announced,  the  trial  court  erred 
in  subordinating  the  mortgage  lien  to  the 
lien  of  the  plaintiff. 

The  plaintiff  was  not  a  party  to  the  suit 
foreclocdng  the  mortgage  Um;  consequently, 
the  Jtidgment  of  foreclosure  rendered  In  that 
action  Is  not  conclusive  against  him.  Mc- 
Donald Y.  Miner,  90  Tex.  809,  80  S.  W.  89; 
Tamer  t.  Phelps,  46  Tex.  262;  Pierce  v. 
Moreman.  84  Tex.  596,  20  S.  W.  821.  Such 
being  the  case,  he  would  be  entitled  to  fore- 
close his  mechanic's  lien,  but  subject  to  the 
previous  mortgage  lien  by  virtue  of  which 
the  appellant  claims. 

The  action  of  the  plaintiff  Is  not  framed 
with  a  view  of  redeeming.  There  was  no 
tender  mad^,  nor  offer  of  the  amount  of  the 
Francis  Smith  mortgage,  which  was  merged 
In  the  Judgment  of  foreclosure  against  the 
hotel  company;  and.  In  order  for  the  equity 
of  redemption  to  be  successfully  asserted, 
the  Junior  ll«i  bolder  must  satisfy  the  prior 
lien,  although  not  a  party  to  the  original 
forecIoBtire  suit  Turner  v.  Phelps,  46  Tex. 
2G2;  Pierce  v.  Moreman,  84  Tex.  506,  20  S. 


W.  821;  0  Enc.  PI.  &  Prac.  820-326;  17 
Enc.  PI.  &  Prac.  973. 

If  the  appellee's  i>etltlon  had  been  framed 
with  a  view  of  asserting  his  equity  of  re- 
demption, it  appears  from  the  facts  of  this 
case  that  a  decree  in  his  favor  to  that  ex- 
tent would  have  been  of  slight  value.  If 
any;  for  It  conclusively  appears  from  the 
facts,  aa  found  by  the  court  and  established 
by  the  Judgment,  that  the  total  value  of  the 
property,  inclusive  of  the  improvements  add- 
ed by  the  appdlee,  does  not  exceed  |40,600. 
The  amount  of  Indebtedness  due  Francis 
Smith,  secured  by  the  priw  mortgage  upon 
the  property,  was  on  the  17th  day  of  June, 
1899,  established  by  Judgment  to  be  |89,752.- 
S9,  with  10  per  cent.  Interest  per  annum 
from  that  date.  Plaintiff's  original  petition 
was  filed  on  December  11,  1901.  Tb» 
amount  due  at  that  time  on  the  Francis 
Smith  mortgage,  including  the  accumulat- 
ed Interest,  would  amount  to  several  thou- 
sand dollars  more  than  the  total  value  of  the 
property  established  by  the  Judgment  of  the 
trial  court  Such  being  the  case,  no  sub- 
stantial right  could  or  would  have  resulted 
to  the  appellee  If  the  trial  court  had  by  Its 
decree  recognised  his  right  to  redeem.  There- 
fore, we  do  not  think  it  necessary  to  re- 
verse this  case  In  order  that  he  might  assert 
such  a  right  in  the  court  below,  or  that  we 
should  accord  It  to  him  here  In  finally  dis- 
posing of  this  case.  In  Proctor  v.  Baker, 
15  Ind.  178,  the  court  says:  "It  apjpears  to 
ns  that  under  the  circumstances,  that  part 
of  the  decree  ordering  the  sale  of  the  prop- 
erty upon  failure  of  the  plaintiff  to  pay  the 
sum  necessary  to  redeem  Is  erroneous.  If 
the  property  Is  not  of  value  greater  than  the 
amount  of  the  senior  lien,  then  proceedings 
to  redeem  would  seem  to  be  fruitless  if  that 
redemption  is  for  the  sole  purpose  of  re- 
offering  the  proporty  to  satisfy  that  Uen." 
The  Judgment  will  be  reversed,  and  here 
rendered  in  favor  of  the  appellant,  the  Clti- 
sens'  National  Bank  of  Waco,  to  the  effect 
that  the  appellee  recover  nothing  against  it, 
and  that  the  appellee's  lien  be  and  la  hereby 
declared  subordinate  to  the  superior  right  of 
the  appellant  bank,  and  that,  as  no  substan- 
tial  benefit  would  result  to  appellee  from  a 
foreclosure  of  bis  mechanic's  Uen  upon  the 
property  in  controversy,  the  same  is  hereby 
denied.  So  much  of  the  Judgment  in  favor 
of  the  appellee  as  is  against  the  Pacific 
Hotel  Company  is  affirmed. 

Beversed  and  roidered  in  part  and  In  part 
affirmed. 


GULF,  C.  &  8.  F.  BY.  (X).  r.  JACKSON. 

(Court  of  Civil  Appeals  of  Texas.    May  29, 

1902.) 

MASTER  AND  SERVANT— CONTRACT  OP  HIRINO 
—BREACH— DAMAO£»— UNEARNED  WAGES 

—SPECIAL.  DAMAGES. 
1.  Where,   in   an    action    for   damages   from 

breach  of  a  contract,  plaintiffs  evidence  show- 


Digitized  by 


Google 


DO 


«B  SOOTHWESTHRN  BBFORTEB. 


(Tex. 


•ed  that  he  was  hired  by  sn  agent  of  defendant 
to  go  to  M.  and  work  for  defendant,  and  that 
on  his  arrival  there  be  was  refused  work,  and 
the  agent,  on  request,  refused  tu  furnish  re- 
turn transportation,  and  there  was  no  cridence 
that  such  transportation  bad  been  agreed  on, 
an  instruction  anthorizing  recorei7  for  dam- 
ages from  failure  to  furnish  return  transpor- 
tation. If  any  was  agreed  on,  was  error,  aa 
presenting  an  isaoe  not  raised  by  the  pleadings 
«r  eridence. 

2.  A  contract  to  «nploy  a  servant  for  a  year 
is  binding  on  the  empToyar,  though  the  servant 
does  not  agree  to  work  such  period,  and  may 
ternunote  the  ampleymeiit  when  he  desires. 

3.  A  servant,  in  order  to  recover,  for  breach 
of  the  contract  of  hiring,  the  wa^'es  he  would 
have  earned,  must  show  diligence,  to  find  other 
employment,  and  failare,  and  any  amount  earn- 
ed from  other  sources  is  to  be  dedocted. 

4.  Where  a  master  employing  a  a^vunt  to  go 
to  a  distant  point  and  work  knows  that  tlis 
servant  is  without  means,  and  agrees  to  fnr- 
nish  food  and  lodgiDg,  and  reimburse  himself 
from  the  wages  esjrned,  and,  on  th«  servant's 
arrival  at  his  destination,  he  is  refused  work, 
and,  owing  to  his  lack  of  means,  sufTers  from 
hunger  and  exposure  before  i-eaching  home,  he 
is  entitled,  under  proper  pleadings,  to  recover 
not  only  the  wages  lost,  but  damages  for  the 
suffering  sustained. 

Appeal  from  Harris  county  court;  E.  H. 
Vasmer,  Judge. 

Action  by  Jim  Jaduon  against  the  GuU, 
Colorado  &  Suita  F6  Railway  Company. 
From  a  Judgment  (or  plalntlfl,  defendant  ap- 
peals.   Reversed. 

3.  W.  Terry  and  Cbas.  K.  Lee,  for  appel- 
lant   Stanley  Thompeon,  for  appellee. 

PLEASANTS,  J.  This  suit  originated  in 
the  justice  eonrt,  and  there  were  no  written 
pleadings.  The  statement  on  the  Justice's 
doclcet  sboTVB  that  the  suit  was  brought  to 
recover  "damages  for  breach  of  contract,  loss 
of  time,  inconyenlence,  and  mental  and  physic- 
al suffering  la  consequence  of  such  breach, 
and  loss  of  wages  promised."  The  amount 
claimed  was  ?200.  The  plaintiff  recovered  a 
Judgment  in  the  Justice  court  for  the  amount 
sued  for.  The  defendant  appealed  to  the 
county  court,  and  upon  the  trial  in  that  court 
by  a  Jury  a  Terdlct  and  Judgment  were  render- 
ed In  favor  of  plaiirtlff  for  $100,  from  which 
Judgment  the  defendant  prosecutes  this  ap- 
peal. 

The  testimony  in  the  case  Is  conflicting. 
The  evidence  adduced  by  the  appellee  was,  In 
substance,  as  follows:  Appellee  was  em- 
ployed by  a  duly  authorized  agent  of  appel- 
lant to  go  to  Mill  Creek,  in  Austin  county, 
and  work  upon  appellant's  road.  Said  agent 
promised  appellee  that  be  would  be  paid  from 
$1.25  to  $1.50  per  day  for  his  serrices,  and 
told  him  that  the  work,  which  consisted  in 
relaying  appellant's  track,  would  last  for  a 
year.  Appellee  lived  at  Houston  at  the  time 
he  was  offered  said  employment,  and  when  be 
agreed  to  accept  the  offer  he  was  furnished  a 
puRS  over  appellant's  road  from  Houston  to 
Mill  Creek.  Appellant's  agent  who  sent  ap- 
pellee to  Mill  Creek  told  him  that  appellant 
would  furnish  him  with  board  and  lodging, 
und  would  deduct  60  cents  per  day  from  his 


wages  to  pay  for  same.  This  agent  knew  at 
the  time  he  sent  appellee  to  Mill  Creek  that 
the  latter  had  no  money,  and  was  without 
means  of  obtahiing  board  or  lodging.  Wben 
appellee  reached  Mill  Creek  he  went  to  ap- 
pellant's agent  who  was  In  charge  of  the 
work,  gave  him  a  note  from  the  agent  who 
had  sent  htm  there,  and  asked  to  be  given 
work.  He  was  told  that  there  was  no  work 
for  him.  He  then  asked  for  something  to 
eat,  and  this  request  was  also  refused.  Ap- 
p^lee  and  several  others  who  had  been  em- 
ployed by  the  appellant  at  the  time  appellee 
was  employed,  and  had  been  sent  with  him 
from  Houston,  then  walked  from  Mill  Greek 
to  Sealy,  another  station  on  appellant's  road, 
in  Austin  county,  and  requested  the  agent 
there  to  telegraph  appellant's  agent  at  Hous- 
ton and  inform  Mm  that  tbcy  had  been  re- 
fused employment,  and  request  him  to  send 
them  a  pass  to  enaUe  them  to  get  back  home. 
This  telegrast  was  sent,  but  the  request  for 
a  pass  was  refused.  Appellee  slept  out  that 
night,  and  the  next  day  walked  back  to  Hous- 
ton. He  had  nothhig  to  eat  for  about  two 
days.  The  weather  was  very  cold,  and  he 
suffered  greatly  from  hunger,  cold,  and  ex- 
posure. After  his  retnm  to  Houston,  appel- 
lee tried  to  secure  otber  empkiyment,  but 
was  unable  to  do  so  for  fotn*  or  five  months. 
On  the  other  hand,  the  testimony  introduced 
by  the  appellant  would  authorize  the  finding 
that  the  appellee  when  he  reached  Mill  Creek 
was  offered  work  by  appellant's  agent  to 
whom  he  was  directed  to  apply,  but  that  be 
was  not  satisfied  with  the  character  of  the 
work,  and  refused  to  accept  the  employment. 
Such  being  the  state  of  the  evidence,  the  trial 
court  at  appellee's  request  gave  the  Jury  the 
following  Instruction:  "If  you  find  from  the 
evidence  in  this  case  that  there  was  a  con- 
tract between  the  plaintiff  and  the  defendant 
and  that  it  was  a  part  of  said  contract  that 
the  plaintiff,  Jim  Jackson,  was  to  be  trans- 
ported back  to  Houston  at  the  close  of  bis 
term  of  service,  if  any  such  term  of  service, 
or  at  any  other  time,  and  if  you  further  find 
that  the  defendant  railroad  refused  to  so 
transport  the  plaintiff  without  any  fault  on 
his  (the  plaintiff's)  part,  and  that  the  plain- 
tiff, Jim  Ja(Ason,  was  compelled  to  walk,  or 
find  other  means  of  transportation  than  that 
agreed  on,  if  any  such,  then  In  rendering  your 
verdict  you  will  take  Into  consideration  any 
damages,  if  any  such  damages,  that  resnlted 
from  the  plaintiff  having  to  so  provide  his 
own  means  of  transportation."  This  charge 
was  clearly  erroneous,  in  that  It  presented  an 
issue  not  raised  by  the  pleadings  or  the  evi- 
dence. Appellee  does  not  allege  In  his  plead- 
ing that  appellant  agreed  to  give  him  trans- 
portation back  to  Houston  after  the  termina- 
tion of  his  contract  of  service,  or  In  event  be 
should  fail,  from  any  cause,  to  enter  appel- 
lant's service  after  be  reached  Mill  Creek, 
and  there  is  not  a  word  of  testimony  to  this 
effect  to  be  foimd  in  th«  record.  It  Is  a  set- 
tied  rule  of  decision  that  It  k  reversible  error 
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(or  a  trial  court  to  enbmlt  to  tbe  Jury  an  Issue 
Bat  raised  by  the  pleading  and  evidence  In  the 
caw.  The  reason  for  the  rnle  Is  that  by  the 
submisBioii  at  the  Issue  the  Jory  are  led  to 
belteve  that  In  the  opinion  of  the  court, 
there  is  evidence  In  the  case  to  raise  such 
issne,  and  the  same  Is  supported  by  the  plead- 
ing, and  they  are  thus  Influenced  to  return 
a  verdict  'which  they  would  otherwise  not 
have  rendered.  Tbe  enforcement  of  this  rule 
la  specially  demanded  by  tbe  facts  of  this 
case.  As  before  stated,  the  testimony  Is  con- 
flicting, and  the  Jury  might  very  well  have 
found  that  appellant  had  not  breached  Its 
contract  to  give  the  appellee  employment,  and 
yet  have  concluded,  under  this  charge,  that 
it  was  appellant's  duty  to  give  appellee  trans- 
portation back  to  Houston,  and  that  Its  failure 
to  do  so  rendered  the  appellant  liable  for 
any  damages  sustained  by  the  appellee  by 
reason  of  bla  not  being  furnished  transporta- 
tion home. 

We  do  not  deem  It  necessary  to  consider 
anieUant's  remaining  assignments  In  detail, 
but  will  contoit  ourselves  with  a  brief  state- 
Ment  of  oar  conclusion  upon  the  material  is- 
sues presented:  The  evidence  is,  we  think, 
sufficient  to  show  that  appellant  contracted 
to  employ  ttie  awellee  for  a  year,  provided 
the  work  of  repairing  Its  track  was  not  com- 
plete before  the  expiration  of  that  time.  It 
was  not  necessary.  In  order  to  make  this  con- 
tract binding  upon  appellant,  that  tbe  appel- 
lee should  have  agreed  to  work  for  that 
length  of  time.  It  was  competent  for  the 
parties  to  make  a  contract  binding  upon  one 
of  them  for  a  certain  length  of  time,  but 
which  the  other  might  terminate  whenever 
be  saw  fit.  Such  being,  in  our  opinion,  the 
character  of  tbe  contract  shown  by  the  evi- 
dence In  this  case,  tbe  appellant  would  be 
liable  for  all  of  tbe  damages  which  were  di- 
rectly caused  by  Its  breach  of  the  contract. 
In  order  for  appellee  to  recover  the  wages 
which  be  would  have  earned  under  the  con- 
tract, be  must  show  that  he  used  due  diligence 
to  obtain  other  employment,  and  failed  to 
do  80,  and  any  amount  which  be  may  hare 
earned  from  other  sources  should  be  deducted 
from  the  amount  he  would  have  earned  under 
the  contract  While  the  evidence  as  to  ap- 
pellee's efforts  to  secure  other  employment 
and  as  to  what  portion  of  the  time  covered 
by  the  contract  he  was  unable  to  secure  other 
employment  Is  meager  and  somewhat  unaatis- 
factoiy,  we  cannot  say  that  In  the  absence 
of  any  contradictory  evidence  on  the  part  of 
appellant  It  was  too  hideflnlte  and  imcertaln 
to  support  a  finding  for  any  wages  due  un- 
der tbe  contract.  While  the  measure  of  dam- 
ages for  a  breach  of  a  contract  of  hire  would 
guerally  be  tbe  dilFerence  between  what 
would  bare  been  earned  under  the  contract 
and  what  conld  have  been  earned  by  the  ex- 
erdw  of  reasonable  diligence  at  other  em- 
pioyments  during  the  time  covered  by  the 
eontract  sncb  Is  not  the  exclusive  measure 
of  damages.    It  any  special  damage  Is  plead- 


ed, which  Is  shown  to  have  been  In  tbe  rea- 
sonable contemplation  of  tbe  parties  at  the 
time  tbe  contract  was  entered  Into  as  a  prob- 
able result  of  Its  breach,  the  special  damages 
so  shown  can  be  recovered  In  addition  to  the 
damages  which  would  ordinarily  result  from 
the  breach  of  the  contract.  Tbe  appellee  In 
his  pleadings  claimed  damages  not  only  for 
the  wages  he  would  have  earned  under  the 
contract,  but  for  the  Inconvenience  and  suf- 
fering be  sustained  by  reason  of  its  breach. 
Tbe  evidence  shows  that  appellant's  agent 
was  Informed  before  appellee  left  bis  home 
that  he  was  without  money  or  means  of  any 
kind  with  which  to  procure  food  and  lodging, 
and  that  appellant  agreed  and  promised  to 
furnish  same,  and  to  reimburse  itself  out  of 
the  wages  to  be  earned  by  appellee  under  his 
contract  of  employment  Under  these  facts, 
we  think  appellee  was  entitled,  upon  the 
breach  of  tbe  contract  by  the  appellant  to 
recover  not  only  for  the  wages  shown  to 
have  been  lost  by  him  by  reason  of  such 
breach,  but  also  damages  for  the  suffering 
sustained  by  hunger  and  exposure  to  the 
weather;  such  damages  being  clearly  within 
the  reasonable  contemplation  of  the  parties 
as  a  probable  result  of  the  breach  of  the  con- 
tract 

In  view  of  another  trial  it  would  not  be 
proper  for  us  to  express  any  opinion  upon 
the  weight  of  the  evidence  on  the  Issue  as  to 
whether  or  not  the  appellant  breached  the 
contract,  and  appellant's  assignments  which 
attack  the  judgment  as  being  contrary  to 
tbe  great  weight  and  preponderance  of  the 
evidence  are  not  passed  upon. 

For  the  error  in  the  charge  above  indicat- 
ed, the  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded.  Beversed 
and  remanded. 


ST.  LOUIS  S.  W.  RY.  CO.  OP  TEXAS  T. 
NEAUi 

(Court  of  Civil  Aiipeals  of  Texas.    Jnne  4, 
1902.) 

APPEALr-REVIEW. 

Where  the  sole  question  presented  in  an 
action  against  a  railroad  compuny  was  wheth- 
er an  animal  was  struck  on  the  public  road  at 
the  croesing,  or  at  a  place  off  the  road,  and 
on  that  part  of  defendant's  right  of  way  which 
shonid  nave  been  fenced,  and  there  is  evi- 
dence that  the  latter  was  the  case,  the  Judg- 
ment for  plaintiff  will  be  affirmed. 

Error  from  Hunt  county  court;  R.  D. 
Thompson,  Judge. 

Action  by  J.  H.  Neal  against  the  St.  Louis 
Southwestern  Railway  Company  of  Texas  for 
killing  stock.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

E.  B.  Perkins  and  Perkins  &  Gilbert  for 
plaintiff  In  error.  Mulkey  A  Hamilton,  for 
defendant  In  error. 


>  Rehearing  dented  June  M,  IWH. 
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JAMBS,  C  X  The  sole  question  present- 
ed In  this  case  depends  on  one  of  fact  wheth- 
er or  not  the  animal  that  was  Icilled  was 
strucic  on  the  public  road  at  the  crossing,  or 
at  a  place  oIT  the  road,  and  upon  that  part  of 
defendant's  right  of  way  which  should  have 
been  fenced,  and  was  not  fenced.  There  is 
evidence  tliat  the  latter  was  the  case.  There 
is  no  objection  made  to  the  charges  of  the 
court  submitting  the  Issues,  and,  the  facts 
sustaining  the  view  above  expressed,  the 
Judgment  should  be  afiSnued,  but  without 
damages  for  delay. 


PLEDGER  T,  TEXAS  CENT.   RY.  OO. 

(Ooart  of  Civil  Appeals  of  Texas.    June  11, 
1902.) 

Additional  opinion.  For  former  opinion, 
see  08  S.  W.  516. 

FIBHEI^  C.  J.  In  the  former  opinion  de- 
livered by  this  court  (08  8.  W.  617)  we  state 
that  the  charge  complained  of  in  the  seventh 
Dssignment  of  error  was  correct.  We  were 
wrong  in  stating  the  number  of  the  assign- 
ment of  error.  The  question  here  discussed 
arises  under  appellant's  fourth  assignment  of 
error,  and  in  this  respect  the  original  opin- 
ion la  corrected. 


PAYNE  T.  LOVING  et  bL 
(Conrt  of  Civil  Appeals  of  Texas.     June  4, 

1902.) 
COUNTT  COtmTS-JURISDICnON— INJUNOTJON. 
Under  Const,  art.  S,  t  16,  as  amended,  em- 
powering the  county  court  to  issue  writs  of  in- 
injunctlou,  mandamus,  and  all  writs  necessary 
to  euforcemeut  of  its  jurisdiction,  the  word 
"other"  being  omitted  by  the  amendment  from 
between  the  words  "all"  and  "writs,"  such 
court  may  issue  a  writ  of  injunction,  though 
not  necessary  to  enforce  its  jurisdiction. 

Error  from  Roclcwall  county  court;  E.  D. 
Foree,  Judge. 

Suit  by  S.  W.  Loving  and  another  against 
S.  M.  Payne  and  others.  Judgment  for  plain- 
tllFs.  Defendant  Payne  brings  error.  Af- 
firmed. 

Q.  W.  Morris,  for  plaintltr  In  error. 

FLY,  J.  Defendants  In  error,  S.  W.  Lov- 
ing and  W.  E.  Davidson,  applied  for  and  ob- 
tained from  the  county  Judge  of  Rockwall 
county  a  temporary  writ  of  injunction  re- 
straining S.  M.  Payne,  Judgment  creditor, 
J.  C.  Barringer,  constable,  and  T.  W.  Bailey, 
Justice  of  the  peace,  from  selling  a  certain 
engine  levied  on  by  virtue  of  a  writ  of  exe- 
cution issued  out  of  tlie  Justice's  court  of 
precinct  No.  1,  said  county.  The  Judgment 
under  which  the  execution  was  issued  was 
for  $62.  A  temporary  writ  was  granted. 
The  defendants  in  the  suit  moved  to  dismiss 
the  suit  for  want  of  Jurisdiction  in  the  county 
court    The  motion  was  overruled,  and  upon 


a  hearing  of  the  evidence  the  injnncilon  was 
perpetuated.  B.  M.  Payne,  the  owner  of  the 
Judgment  in  the  Justice's  court,  alone  per- 
fected this  writ  of  error.  There  is  no  state- 
ment of  facts,  and  there  are  no  assignments- 
of  error.  The  county  court,  under  the  pro- 
visions of  amended  section  16  of  article  5  of 
the  state  constitution,  had  the  authority  to 
issue  the  writ  of  Injunction,  although  not 
necessary  to  enforce  its  jurisdiction.  Ander- 
son Co.  V.  Kennedy,  68  Tex.  616;  Dean  t. 
State,  88  Tex.  290,  30  S.  W.  1047,  81  8.  W. 
185. 
The  Judgment  Is  affirmed. 


ARNALL  et  al.  v.  NBWCOM  et  al.» 

(Court  of  Civil  Appeals  of  Texas.     May  31, 
1902.) 

DEBDS-DGSCRIPTION— NAHB— IDEM    SONANS— 

ACKNOWLBDOMENT— SUFFICIBN- 

CT— EVIDENCE. 

1.  Where  the  grantor  in  a  deed  owned  47t> 
acres  of  a  certain  survey,  which  constituted 
the  eastern  portion  thereof,  and  owned  no 
other  land  in  such  survey,  the  description  la 
such  deed  as  "476  acres  being  the  eastern  por- 
tion of"  such  survey  was  suffldeut  to  identify 
and  oonyey  all  his  laud  therein. 

2.  Where  a  deed  was  signed  by  one  "Ar- 
nail,"  while  the  certificate  of  acknowledgment 
stated  that  one  "Arnold,"  party  to  the  fore- 
going instrument,  acknowledged  that  he  sign- 
ed aud  delivered  the  same.  It  sufflcientiy  ap- 
pears that  the  deed  was  acknowledged  by  th» 
same  persou  who  executed  it. 

3.  A  certificate  of  acknowledgment,  by  s 
wife,  to  a  deed,  stating  that  on  her  separate 
examination  she  "acknowledged  the  same  t» 
be  her  free  act  and  deed,  and  declared  that 
slie  had  willingly  signed  the  same  without  fear 
or  compulsion  on  the  part  of  her  husband  and 
that  she  wished  not  to  retract  it,"  is  sufficient, 
though  not  in  the  exact  language  of  the  stat- 
ute, and  not  containing  the  words  that  she 
"had  willingly  signed  the  same  for  the  pur- 
poses and  consideration  therein  expressed." 

4.  Where,  in  trespass  to  try  title,  defendant 
claimed  under  a  deed  which  stated  that  it 
conveyed  and  confirmed  the  title  attempted  to 
have  been  conveyed  by  a  certain  other  deed, 
which  was  ineffectual,  because  defectively  exe- 
cuted, such  other  deed  was  admissible  in  aid 
of  the  description  of  the  premises  conveyed. 

Appeal  from  district  court  Hunt  county; 
H.  C.  Connor,  Judge. 

Trespass  to  try  title  by  Emma  A.  AmaN 
and  others  against  W.  Y.  Newcom  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tills  appeal.    Affirmed. 

W.  P.  McBrlde  and  J.  O.  Matthews,  for 
appellants.  T.  L.  Stanfield  and  Neyland  & 
Neyland,  for  appellees. 

RAINEY,  C.  J.  The  appellants  sued  in 
trespass  to  try  tltie  the  appellees  and  one 
Frazier  to  recover  the  land  in  controversy. 
On  the  trial  Judgment  was  rendered  for  de- 
fendants, from  which  this  appeal  is  prose- 
cuted. 

The  defendants  deraign  titie  through  Bm- 

'  Rehearing  deuled  June  21,  1902,  and  writ  of  error 
denied  by  supreme  court. 
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ma  A.  Arnall,  appellant,  and  it  was  agreed, 
In  effect,  that  title  to  the  land  was  In  ber, 
and  she  woald  be  entitled  to  recover  anless 
she  was  devested  of  title  by  virtue  of  the 
instnunents  hereinafter  menUoned.  Defend- 
ant, over  objections  of  plalntltTS,  was  per- 
mitted to  Introduce  as  evidence  two  convey* 
ances,  one  bearing  date  May  2,  A.  D.  1882, 
and  the  other  bearing  date  February  21, 1882, 
both  signed  by  Emma  A.  Arnall  and  hus- 
band, James  A.  Arnall,  and  both  convejlng 
to  Walker  Fore  the  following  described  land; 
to  wit:  "All  of  our  right,  title,  and  Interest 
in  four  hundred  and  seventy  six  (476)  acres 
of  land  lying  and  being  situated  in  the  coun- 
ty of  Hunt,  in  the  state  of  Texas;  the  same 
being  the  eastern  portion  of  the  John  Border 
third  league  (%  league)  survey.  Two  hundred 
and  tblrty-elght  (238)  acres  of  the  land  herein 
conveyed  having  previously  been  conveyed  to 

the  said  Walker  Fore  on  the        ■  day  of 

by  L.  W.  Broocks,  by  power  of  attorney 
from  Emma  A.  Broocks,  wife  of  the  said  L. 
W.  Broocks,  at  the  time  of  the  decease  of 
the  said  Ij.  W.  Broocks,  the  title  to  the  same 
in  fee  simple  Is  hereby  confirmed  by  the 
said  Emma  A.  Arnall,  formerly  Emma  A. 
Broocks."  The  conveyances  contained  the 
usual  covenants  and  warranties.  The  cer- 
tificate of  acknowledgment  appended  to  the 
conveyance  of  May  2,  1882,  reads  as  follows: 
"State  of  Texas,  County  of  Camp.  Before 
me,  A  P.  Hney.  clerk  of  the  county  court 
in  and  for  said  county,  personally  appeared 
Jas.  A.  Arnold  and  Emma  A.  Arnold,  his 
wife,  and  both  parties  to  the  foregoing  at- 
tached deed  bearing  date  the  2nd  day  of 
May,  1882,  both  of  whom  are  well  known  to 
me,  who  acknowledged  severally  that  they 
signed,  sealed,  and  delivered  the  same  for 
the  purposes  and  consideration  therein  stat- 
ed. And  the  said  Emma  A.  Arnold  having 
been  examined  by  me  privily  and  apart  from 
her  husband,  and  having  the  same  fully  ex- 
plained to  her,  she,  the  said  Emma  A  Arn- 
old, acknowledged  the  same  to  be  her  act 
and  deed,  and  declared  to  me  that  she  had 
willingly  sig^ned,  sealed,  and  delivered  the 
same  of  her  own  free  will  and  accord,  with- 
out fear  or  compulsion  on  the  part  of  her 
said  husband,  and  that  she  wished  not  to 
retract  It  Witness  my  official  seal  and  sig- 
nature, at  my  office  in  the  town  of  Pittsburg, 
this  2nd  day  of  May,  1882.  A.  S.  Huey, 
Co.  Clerk,  Camp  Co.  Tex.,  per  W.  W.  Ligon, 
Jr.,  Dep."  The  certificate  of  acknowledg- 
ment appended  to  the  conveyance  of  Feb- 
ruary 21,  1882,  reads  as  follows:  "The  State 
of  Texas,  County  of  Camp.  Before  me,  John 
W.  Hooper,  a  notary  public  In  and  for  the 
comity  of  Camp  and  state  of  Texas,  person- 
ally appeared  J.  A  Arnold  and  Emma  A. 
Arnold,  Us  wife,  parties  to  the  foregoing 
instrument,  both  of  whom  are  personally 
known  to  me,  who  acknowledge  severally 
Owt  they  signed  and  delivered  the  same  for 
the  purposes  and  consideration  therein  ex- 
pressed.    And  the  said   Emma   A.   Arnold 


having  been  examined  by  me  privily  and 
apart  from  ber  husband,  and  having  the 
same  fully  explained  to  her,  she,  the  said 
Emma  A.  Arnold,  acknowledged  the  same  to 
be  her  act  and  deed,  and  declared  to  me 
that  she  had  willingly  signed  the  same,  with- 
out fear  or  compulsion  on  the  part  of  her 
husband,  and  that  she  wished  not  to  retract 
It  Witness  my  official  seal  and  signature 
on  this,  the  31st  day  of  March,  A.  D.  1882. 
John  W.  Hooper,  Notary  Public." 

One  objection  urged  to  the  introduction  of 
said  conveyances  was  that  the  description  of 
the  land  given  therein  was  not  sufficient  to 
Identify  the  land.  The  land  conveyed  is  de- 
scribed as  476  acres,  "being  the  eastern  por- 
tion of  the  John  Border  third  league  (% 
league)  survey."  The  land  sued  for  is  476 
acres,  John  Border  survey  of  1,476  acres, 
which  476  acres  is  described  by  metes  and 
bounds,  but  covers  the  eastern  portion  of 
said  survey.  The  land  being  described  as 
the  eastern  portion  of  the  survey,  and  the 
defendants  being  In  possession  of  that  por- 
tion, and  there  being  no  evidence  tending  to 
show  that  Emma  A.  Arnall  claimed  any  oth- 
er part  of  said  survey,  we  are  of  the  opinion 
that  the  description  whs  sufficient  to  identi- 
fy the  land  in  controversy,  and  that  all  in- 
terest or  right  the  said  Emma  had  in  and 
to  said  476  acres  was  embraced  in  said  con- 
veyances. 

The  introduction  of  said  conveyances  was 
further  objected  to  on  the  ground  that  Emma 
A.  Arnall,  being  a  married  woman,  and  the 
land  being  her  separate  property,  the  cer- 
tificates of  acknowledgment  were  defective, 
which  rendered  them  invalid,  etc.  The  spe- 
cific objections  urged  here  to  said  certificates 
are,  in  effect:  (1)  That  the  said  certificates 
fail  to  show  that  the  said  Emma  was  known 
or  made  known  to  the  officers;  (2)  that  the 
conveyances  are  signed  by  Emma  A.  and.  Jas. 
A.  Arnall,  and  the  certificates  show  that 
Emma  A.  and  Jas.  A.  Arnold  made  the  ac- 
knowledgments, and  there  is  nothing  to  show 
them  to  be  the  same  persons;  (3)  that  the 
certificates  fail  to  show  in  the  privy  exam- 
ination that  she  had  willingly  signed  the 
same  for  the  purposes  and  consideration 
therein  expressed.  The  certificates,  wUle  not 
in  the  exact  language  of  the  statute,  are  a 
substantial  compliance  therewith.  Wilson  v. 
Simpson,  80  Tex.  279,  16  S.  W.  40;  Butler 
V.  Brown,  77  Tex.  342,  14  S.  W.  136;  Ste- 
phens V.  Motl,  81  Tex.  115,  16  S.  W.  731; 
Thompson  v.  Johnson,  92  Tex.  358,  51  S.  W. 
23.  The  names  "Arnall"  and  "Arnold"  are 
idem  sonans.  Ogden  v.  Bosse,  86  Tex.  33C, 
24  S.  W.  798;  Lyne  v.  Sanford,  82  Tex.  58, 
19  8.  W.  847,  27  Am.  St  Kep.  852.  The 
attentive  ear  would  not  distinguish  any  dif- 
ference in  their  sound  when  pronounced. 
Besides,  the  officer  certifies  that  they  were 
parties  to  the  deed,  that  they  acknowledged 
to  signing  it,  and  that  they  were  known  to 
him;  from  which  It  must  be  presumed  that 
the   p.irtles  who  acknowledged  the  Instru- 
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ment  were  the  same  whose  names  were  sign- 
ed thereto. 

The  court  did  not  err  In  admitting  the 
conveyance  executed  by  I<.  W.  Broocks  as 
agent  of  his  wife,  Emma  A.  Broocks.  While 
said  coDTeyance  was  InefTectual  to  pass  title 
(Cannon  v.  Bout^ell,  63  Tex.  620).  It  was 
competent  In  aid  of  the  description  of  the 
land  given  In  the  other  conveyances  which 
referred  to  said  Broocks  conveyance,  and 
which  were  executed  in  confirmation  of  said 
Broocks  conveyance. 

The  evidence  shows  that  the  defendants 
were  entitled  to  recover,  and,  there  being  no 
error  shown  on  the  trial,  the  Judgment  ia 
aflirmed.    Affirmed. 


DULIN  T.  MOOBB  et  al.i 

(Court  of  Civil  Appeals  of  Texas.     Jane  11, 

1902.) 

I         WILLS— VESTING  ESTATE— NATURE  OF  BSTATB 
'  — REPUGNANT   CONDITIONS— TRUSTEES. 

1.  A  will  devisini;  property  to  the  children 
of  M.,  and  thereafter  appoiutinK  D.  trustee  to 
rontrol   dnriug  the  lives  of   such   children   the 

^         property  devioed  to  them,  vests  the  title  there- 
to in  the  children. 

2.  A  fee  simple  Is  vested  in  the  children  of 
M.  by  a  will  devising  property  to  them  with- 
out further  words,  and  thereafter  appointing 
D.  trustee  to  control  the  property  during  their 
lives. 

3.  Where  a  will  devises  property  in  fee  sim- 
ple to  certain  persons,  a  subsequent  provision, 
appoiutiug  D.  ti-ustee  to  control  the  property 
during  their  lives,  is  repugnant  to  the  nature 
of  the  estate  devised,  and  is  void. 

Appeal  from  district  court,  Grayson  coun- 
ty;   Rice  Maxey,  Judge. 

Suit  by  Pearl  Moore  and  otbers  against  B. 
R.  Dulln.  Judgment  for  plaintlfCs.  Defend- 
ant appeals.    AfDrmed. 

J.  F.  Holt,  for  appellant.  J.  H.  Wood  and 
J.  M.  Semple,  for  appellees. 

NEILL,  J.  .  This  suit  was  brought  by  ttae 
appellees,  who  are  tbe  persons  designated  In 
the  will  of  Martha  B.  Moore  as  "the  children 
of  my  son  A.  B.  Moore,"  against  tbe  appel- 
lant, R.  R.  Dulin,  primarily  for  the  purpose 
to  have  declared  void  certain  Items  of  a  codi- 
cil, dated  April  10,  1884,  of  tbe  wUl  of  Martha 
B.  Moore,  deceased,  and  to  recover  tbe  pos- 
session of  the  property  claimed  to  be  devised 
them  by  tbe  part  of  the  will  expressed  in 
items  of  sndi  codicil,  and  for  a  partition  of 
the  property  among  themselves.  Tbe  appel- 
lant answered  that  be  was  holding  the  prop- 
erty acting  solely  as  trustee  under  tbe  pro- 
Tisioos  of  the  clauses  in  the  will  sought  to  be 
revoked,  which  be  believed  to  be  valid.  Tbe 
cause  was  tried  without  a  jury,  and  Judg- 
ment entered  in  favor  of  tbe  appellees. 

The  material  facts  which  bear  upon  tbe  is- 
sues presented  by  this  appeal  are  as  follows: 
Mary  B.  Moore  died  testate  in  Grayson  coun- 
ty <m  July  8,  1894.    Her  will  was  duly  exe- 
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cuted  and  pnbllsbed  on  November  14,  1889, 
In  the  manner  and  form  required  by  law.  On 
April  10,  1891,  she  made  and  published  a 
codicil  to  tbe  will,  which  was  in  the  proper 
form,  and  duly  attested,  as  required  by  stat- 
ute. The  Items  In  the  codicil  which  are  per- 
tinent to  the  questions  involved  are:  "Item 
2.  To  the  children  of  my  son  A.  B.  Moore,  be 
being  dead,  I  give  and  devise  lots  Nos.  49 
and  69  In  the  M.  B.  Moore  addition  to  tbe 
city  of  Sherman,  and  devise  to  said  children 
all  my  property  located  on  the  east  side  of 
South  Travis  street.  In  the  said  city  of  Sher- 
man, and  which  is  immediately  Joining  tbe 
Methodist  Church,  and  which  Is  located  south 
of  Jones  street  Should  I  sell  said  lots  Nos. 
;49  and  69,  or  either  of  them,  then  my  exec- 
utor is  hereby  directed  to  pay  to  R,  R.  Dulln, 
as  trustee,  for  the  use  and  benefit  of  said 
children,  a  sum  of  money  equal  to  the  amount 
I  have  received  for  said  lots  or  lot;  no  In- 
terest, however,  to  be  paid  on  sacb  sums  of 
money.  Item  3.  Tbe  two  lota  mentioned  In 
item  4  of  my  will,  dated  November  14th, 
1889,  which  are  situated  south  of  tbe  lots  de- 
vised In  said  Item  to  Martha  Laura  Steedman, 
said  two  lots  being  a  part  of  my  homestead 
in  Sherman,  Texas,  and  fronting  on  South 
Travis  street,  are  to  be  sold  by  my  executor, 
and  one-half  of  the  proceeds  of  such  sale  to 
to  be  paid  to  R.  R.  Dulln,  as  trustee  for  tbe 
children  of  said  A.  B.  Moore,  and  tbe  other 
half  to  be  paid  to  H.  N.  Tuck,  as  trustee  tor 
tbe  children  of  my  daughter  Anna  Hain^. 
*  *  *  Item  7.  By  way  of  cbangbig  item 
8  of  my  said  will,  I  give,  devise,  and  bequeatb 
the  remainder  of  my  property,  both  real,  per- 
sonal, and  mixed,  not  otherwise  disposed  of 
by  me  In  my  said  will  and  ita  codicil,  to 
Martha  I;aura  Steedman,  Maud  A.  Sawyer, 
tbe  daughter  of  my  daughter  Mary  V.  Keys, 
and  to  the  children  of  tbe  said  A.  B.  Moore 
and  tbe  children  of  my  daughter  Anna  Raln- 
ey.  Tbe  said  Maud  A.  Sawyer  is  to  bave  » 
one-third  part  oC  said  remainder,  and  after 
ber  part  is  deducted  the  balance  of  said  re- 
mainder is  to  be  equally  divided  between  tbe 
said  Martha  Laura  Steedman,  the  children  of 
the  said  A.  B.  Moore,  and  the  children  of  tbe 
said  Anna  Ralaey.  Each  one  of  these  per- 
sons Is  to  have  an  equal  part  Item  8.  I 
hereby  appoint  H.  N.  Tuck  trustee  to  receive 
and  control  tbe  pri^erty  bequeathed  and  de- 
vised to  tbe  children  of  tbe  said  Anna  Rainey 
by  me.  Item  9.  I  hereby  appoint  R.  R. 
Dulin,  of  Sherman,  Texas,  trustee  to  receive 
and  control  tbe  property  bequeathed  and  de- 
vised to  tbe  children  of  A.  B.  Moore  and 
Martha  Laura  Steedman  by  me.  Item  10. 
I  hereby  direct  and  empower  the  said  trustee 
to  ke^  possession  and  centred  of  tbe  proi>- 
«ty  bequeathed  and  devised  to  their  said 
beneficiaries  during  tbe  lives  of  said  beae- 
flciarles.  Said  trustees  are  not  autboriaed  to 
dispose  of  any  of  tbe  body  of  said  propert?, 
but  are  expressly  prohibited  from  so  doing 
except  for  the  purpose  of  reinvesting,  wbidi 
last  they  may  do  at  their  discretion.    Said 
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trnsteea  are  antbortzed  and  empowered  and 
directed  to  expend  the  rents.  Interest,  and 
profits  arising  from  said  property  In  furnish- 
tog  the  said  beneficiaries  -witb  necessaries 
and  such  other  things  as  may  be  suitable  for 
the  respective  beneficiaries,  according  to  their 
stations  to  life.  •  •  •  Item  12.  The  fol- 
lowing words  were  Inserted  before  tliis  In- 
Etrament  was  signed  by  me:  'During  the 
Ilres  of  such  beneficiaries,'  line  4  of  item  10, 
page  3.  Item  13.  The  provisions  of  item  8 
of  my  said  will  to  regard  to  the  property 
meDtioned  to  that  item  and  to  Item  7  of  the 
codicil  being  chargeable  with  the  payment  of 
all  my  debts,  including  claims  against  my  es- 
tate In  behalf  of  my  legatees  and  devisees 
for  property  by  my  last  will  and  testament 
willed  to  them  which  I  may  select  to  sell  dur- 
ing my  life,  is  to  remato  in  full  force.  Item 
14.  In  the  event  the  trustees  hereto  appointed 
sball  die  before  said  children,  then  1  desire 
the  conrt  of  the  proper  county  to  appoint  trus- 
tees for  said  property."  The  will  was  filed 
and  offered  for  probate  to  the  county  court 
of  Grrayson  county  wlthto  the  time  prescribed 
by  law,  and  entered  of  record  to  the  minutes 
of  the  court  J.  P.  Lovtog,  who  was  appoint- 
ed and  qtnli&ed  as  executor,  has  fully  dls- 
eharged  bis  trust,  and  has  delivered  to  ap- 
pellant, R.  R.  Dulln,  for  appellees,  property 
whldi,  after  certain  mutations,  not  material 
to  this  snit,  consists  of  the  following:  "Three- 
foQTths  Interest  to  part  of  lot  No.  6,  block  7, 
old  town  plot  of  Sherman,  being  25x100  feet, 
oat  of  the  N.  R  comer  of  said  lot;  also  the 
west  110  feet  of  lot  No.  1.  block  No.  11.  old 
town  plot  of  the  city  of  Sherman,  fronting 
T5  feet  on  Travis  street  and  110  feet  on  Jones 
street;  also  lots  34  and  61,  M.  B.  Moore  ad- 
dition to  tbe  city  of  Sherman,  notes  and  ac- 
eonnts  amounting  at  the  date  of  the  trial  to 
the  aggregate  to  about  the  stmi  of  $400XK). 
Cash  on  hand  on  the  date  of  the  trial,  $184.- 
SO;  and  one  iron  safe."  The  appellees  Pearl 
Young  (formerly  Pearl  Moore),  R«by  Jackson 
(formerly  Ruby  Moore).  Gamett  Lee  (former- 
ly Gamett  Moore),  Benjamin  Moore,  Middle- 
ton  Moore,  and  Prank  Moore,  are  tbe  chil- 
dren, and  all  the  children,  dt  A.  B.  Moore, 
deceased,  who  died  before  his  mother,  Martha 
B.  Moore.  Benjamin  attained  his  majority 
after  the  commencement  of  this  suit.  All.  the 
other  appellees  are  over  21  years  old,  except 
Middleton  and  Frank. 

COBdiislons  ot  Law. 

The  contention  of  appellees  is  that  the  in- 
terest devised  them  by  the  codicil  is  an  estate 
la  fee  simple,  without  remainder  to  any  one, 
and  that  the  portion  of  the  codicil  which  au- 
thorizes appellant  to  take  charge  of,  manage, 
and  control  the  property  during  their  lives 
li  inconsistent  with  a  fee-simple  estate,  and 
thereAnre  void.  That  of  appellant  is  that, 
taking  into  consideration  the  entire  codicil.  It 
l«  apparent  that  the  testatrix  did  not  Intend 
there  sbotild  vest  to  appellees  title  to  the 
property  to  fee  simple,  but  that  her  Intuition 


was  to  create  a  tmat  fond,  the  Income  from 
which  was  to  be  used  tat  the  support  and 
matotenance  of  appellees  during  their  lives, 
and  that  the  legal  title  was  vested  in  appel- 
lant for  that  purpose.  The  trial  court  held 
with  appellees  to  their  contention.  Tbe  only 
guestion  before  us  is  as  to  the  correctness  of 
its  ruling;  for,  if  the  law  applicable  to  tbe 
facts  Bustato  it,  the  contention  of  appellant 
Is  without  foundation.  In  considering  tbe 
question  we  will  inquire:  (1)  In  whom  did 
the  estate  vest?  (2)  what  was  the  nature  of 
the  estate  conveyed  by  the  will?  (S)  whether 
the  codicil  contains  conditions  repugnant  to 
the  nature  of  the  estate  devised;  and,  (4)  if 
it  tocludes  such  condltloiis,  what  effect  should 
be  given  them? 

1.  It  will  be  observed  from  the  codicil  that 
the  words  of  conveyance  used  by  the  testa- 
trix are:  "I  give,  devise,  and  bequeath  the 
remainder  of  my  property,  both  real,  per- 
sonal, and  mixed,  not  oth»*wise  disposed  of 
to  this  codicil,  to  •  •  •,  the  children  of 
said  A.  B.  Moore,  deceased,"  and  that  In  the 
items  2  and  7,  to  which  the  words  appear 
maktog  the  devise,  no  language  is  used  which 
can  be  construed  as  conveying  any  toterest 
to  the  estate  to  the  appellant,  B.  B.  Dulln, 
bnt  in  item  9,  by  which  be  is  appointed 
trustee,  the  devise  is  expressly  mentioned  to 
be  to  the  children  of  A.  B.  Moore.  There- 
fore there  is  no  conveyance  of  title  to  the 
property  to  the  trustee.  He  is  only  appoint- 
ed trustee  to  receive  and  cantrol  property 
bequeathed  and  devised  to  the  cblhlren  of 

A.  B.  Moore  under  the  direction  and  power 
given  him  to  the  tenth  item  of  the  codicil. 
There  being  no  words  to  the  codicil  convey- 
ing the  property  to  him,  but  language  ex- 
pressly conveying  it  to  the  children  of  A. 

B.  Moore,  and  after  it  words  expressly  recog- 
nizing the  bequest  to  them,  we  cannot  but 
bold  that  upon  the  death  of  the  testotrix  the 
title  to  the  iHxiperty  to  contrever^y  vested 
to  the  appellees. 

2.  Now,  what  Is  the  nature  of  the  estate 
which  vested  br  virtue  of  this  title?  Was 
it  to  fee  simple,  or  merely  an  estate  for  life? 
"Every  estate  to  lands  which  shall  hereafter 
be  granted,  conveyed  or  devised  to  any  one, 
although  other  words  hoetofore  necessary  at 
common  law  to  transfer  an  estote  to  fee 
simple  be  not  added,  shall  be  a  fee  sijDple, 
if  a  less  estate  be  not  Hmited  by  express 
words  or  do  not  appear  to  have  been  granted, 
conveyed  or  devised  by  eoastiuctlon  or  opera- 
tion of  law."  Article  «27,  Bev.  St.;  May  v. 
Town  Site  Co.,  83  Tex.  503,  18  fi.  W.  959; 
Bell  Go.  V.  Alexander,  22  Tex.  351,  73  Am. 
Dec.  268.  That  tbe  land  was  devised  to  the 
appellees  we  thtok  there  can  be  no  question. 
Under  the  articles  quoted  and  decisions  cit- 
ed the  estate  devised  to  them  is  to  fee  sim- 
ple, if  a  less  estote  is  not  limited  or  does 
not  appear  to  have  been  devised  by  eonstruc- 
tlon  or  operation  of  law;  for  it  clearly  ap- 
pears that  a  less  estate  Is  not  limited  by  ex- 
press words.    By  what  construction  or  opera- 
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tlon  of  law  can  It  be  made  to  appear  that  the 
devise  la  limited  to  a  less  estate  than  one  In 
fee  simple?  If  by  sucb  conBtmcti<Hi  or  op- 
eration a  less  estate  appear,  wbat  tbat  estate 
is  must  be  determined.  If  It  exists,  It  can 
only  be  an  estate  for  years  or  for  life.  Tbat 
it  Is  not  the  former  is  too  plain  tor  argu- 
ment If  it  Is  a  life  estate,  whose  life  de- 
termines its  duration,— the  life  of  one  or  all 
the  devisees?  If  one,  which  one?  If  all, 
then,  upon  the  death  of  one,  would  his  Inter- 
est go  to  bis  heirs,  to  be  held  by  them  until 
the  death  of  the  last  surviving  devisee,  or 
would  It  pass  to  the  survivors,  and^  In  like 
manntt  upon  their  respective  deaths,  would 
the  estate  of  eaqb  so  pass  until  the  entire 
estate.  If  it  be  for  life,  vested  In  the  last 
surviving  devisee?  And  upon  the  death  of 
the  last  surviving  devisee,  what  would  be- 
come of  the  remainder^the  corpus— of  the 
estate?  No  construction  or  operation  of  law 
that  would  make  the  codicil  transfer  only  a 
life  estate  can  be  made  or  conceived  of  by 
us.  If  it  could  be  given  such  construction 
or  operation,  we  would  be  unatde  to  deter- 
mine upon  whose  life  would  depend  the  dura- 
tion of  the  estate.  It  may  be  it  would  ter- 
minate upon  the  death  of  the  last  survivor. 
But  that  would  not  relieve  us  of  the  dlffl- 
culty  of  deciding  what  had  become  of  the 
interests  of  the  devisees  who  had  died,  or 
who  would  take  title  to  the  remainder  upon 
the  death  of  all  of  them. 

It  Is  unnecessary  for  us  to  continue  this 
line  of  argument  further,  for,  unda  the  wiU, 
there  can  be  no  remainder  of  the  estate  In 
the  property  bequeathed.  As  was  said  in 
Wells  v.  Houston  (Tex.  Civ.  App.)  57  S.  W. 
599:  "The  essential  characteristics  of  a  re- 
mainder are:  (1)  There  must  be  a  precedent 
particular  estate,  whose  regular  termination 
the  remainder  must  await.  (2)  The  remain- 
der must  be  created  by  the  same  convey- 
ance and  at  the  same  time  as  the  particular 
estate.  (3)  The  remainder  must  vest  In  right 
during  the  continuance  of  the  particular  es- 
tate, or  eo  instante  that  It  determines.  (4) 
No  remainder  can  be  limited  after  a  fee  sim- 
ple." Therefore,  the  estate  created  by  the 
will  being  neither  one  for  years  nor  life,  it 
necessarily  follows  that  the  devise  to  appel- 
lees was  an  estate  in  fee  simple. 

3.  The  title  to  the  property  having  been 
devised  to  appellees,  and  their  estate  therein 
i)eing  In  fee  simple,  does  the  codicil  contain 
conditions  repugnant  to  the  nature  of  such 
an  estate?  No  difficulty  appears  to  us  In 
answering  this  question.  It  Is  answered  by 
the  codicil  itself,  which  expressly  directs  and 
empowers  the  appellant,  as  trustee,  to  keep 
possession  and  control  of  the  property  devised 
during  the  lives  of  the  beneficiaries.  This 
Is  absolutely  Inconsistent  with  and  repug- 
nant to  the  fee-simple  estate  deylsed  to  and 
owned  by  the  appellees.  Its  effect  Is  to  take 
from  the  devisees  the  estate  given  them  by 
the  will,  and  place  it  during  the  lives  of  all 
«f  them  in  the  control  of  a  testamentary 


guardian.  Time  may  rdieve  them  from  the 
disabilities  of  minority,  but  mature  age.  Judg- 
ment, and  discretion  vrlll  not  entitle  them  to 
the  control,  enjoyment  and  disposition  of  an 
estate  that  belongs  to  them,  their  behs  and 
assigns,  forever.  When  one  dies,  though  the 
estate  vests  la  his  heirs  by  inheritance,  the 
heirs  cannot  have  its  possession  or  control; 
nor  even  receive  the  rents,  interest  and  prof- 
Its  issuing  from  the  property.  They  must 
be  expended  by  the  trustee  "In  fumlBbIng 
the  beneficiaries  with  necessaries  and  such 
other  things  as  may  be  suitable  for  tbem." 
The  last  surviving  devisee,  after  the  death 
of  the  others,  will  be  furnished  by  the  trus- 
tee with  necessaries  and  such  other  things 
as  may  be  suitable  for  him,  bought  with 
money  received  from  the  expenditure  of  the 
rents  and  profits  of  the  estate,  while  the 
children  of  the  dead  legatees  may  be  in  need 
and  want  of  the  value  or  fruits  of  property 
which  belong  to  them.  The  trustee  is  not 
empowered  or  authorized  to  help  them,  for 
he  cannot  exceed  the  powers  given  hhn  by 
the  testatrix  in  the  codicil.  Nor  are  the  leg- 
atees, who  are  the  owners  of  the  property, 
allowed  to  say  what  necessaries  and  other 
things  suitable  shall  be  furnished  them. 
This  rests  with  the  discretion  of  the  trustee, 
and  in  it  the  appellees  have  no  voice.  Oan 
conditions  be  more  repugnant  to  an  estate  in 
fee  simple  than  these?  If,  as  in  the  cases  of 
Patten  v.  Herring,  9  Tex.  Civ.  App.  640,  29 
S.  W.  388;  McClelland  v.  McC»elland  (Tex. 
Civ.  App.)  87  8.  W.  350;  Thornton  v.  Zea, 
22  Tex.  Civ.  App.  609,  66  S.  W.  798,-tlie 
estate  were  conveyed  directly  to  and  vested 
in  the  trustee,  to  be  held  by  him  Impressed 
with  a  trust  to  be  administered  under  direc- 
tions and  powers  given  bim  for  the  benefit 
of  third  parties,  these  conditions  would  not 
arise.  But  as  we  have  seen,  in  this  case 
no  estate  was  devised  to  or  vested  in  the 
trustee.  On  the  contrary,  It  was  conveyed 
directly  to  and  vested  in  the  appellees  In  fee 
simple;  and  directions  and  powers  given  ap- 
pellant are  not  only  Inconsistent  with  appel- 
lees' estate,  but  destroy  it  absolutely.  This 
certainly  coAd  not  have  been  the  Intention 
of  the  testatrix. 

4.  Having  determined  (1)  that  the  estate 
vested  in  appellees,  (2)  that  It  Is  an  estate  in 
fee  simple,  and  (3)  that  the  codicil  contains 
conditions  repugnant  to  the  nature  of  the 
estate.  It  only  remains  for  us  to  determine 
the  efTect  of  such  conditions.  If  these  re- 
pugnant conditions  are  allowed  to  stand.  It  is 
apparent  that  their  effect  will  be  to  destroy 
appellees'  fee-simple  estate  In  the  property. 
Either  the  estate  devised  or  the  conditions 
at  war  with  it  must  cease  to  exist  for  one 
is  destructive  of  the  other.  Which,  then,  be- 
comes null,  the  estate  created  by  the  will  or 
the  conditions  claimed  to  be  attached  to  It? 
A  condition  subsequent  which  Is  repugnant 
to  the  nature  of  the  estate  devised  will  be 
disregarded,  and  the  devisee  will  take  abso- 
lutely.   The  condition  ia  absolutely  void,  and 
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the  derisee  will  take  the  propeii?  discharged 
from  it  A  man  cannot  give  property  abso- 
Intei7,  and  at  the  same  time  provide  tliat 
It  shall  not  be  enjoyed  or  disposed  of  accord- 
ing to  law.  Underh.  Wills,  {  491;  Laral  t. 
Staffel,  64  Tex.  370;  Speairs  ▼.  LIgon,  69 
Tex.  233;  White  v.  Dedmon  (Tex.  Civ.  App.) 
57  S.  W.  871;  4  Kent,  Comm.  181;  Wms. 
Real  Prop.  88;  Couch  t.  Couch,  141  TJ.  S. 
296,  11  Sup.  Ct.  1006,  36  L.  Ed.  721;  Man- 
dlebamn  v.  McDonell,  29  Mich.  7S,  18  Am. 
Rep.  61;  Naglee's  Appeal,  33  Pa.  89;  Co. 
Litt  {  360;  2  Jarm.  Wills,  627-629;  Schoul- 
er,  Wills,  G02. 

We  conclude,  therefore,  that  the  conditions 
are  of  no  effect,  and  must  be  declared  null 
and  Told.  This,  with  our  preceding  conclu- 
sions of  law  upon  the  facts,  requires  an  af- 
firmance of  the  judgment    Affirmed. 


PRESIDIO  COUNTY   v.   WALKBR.i 

(Conrt  of  CiTil   Appeals  of  Texas.     June  4, 

1902.) 

CODNTY  TREASURER— RIGHT  TO  COMMISSIONS 
— SALB  OP  BONDS— INTEREST. 

1.  Money  realized  from  sale  of  county  boDd» 
issued  for  purpose  of  obtaining  funds  to  pay 
off  its  old  bonds  belongs  to  it,  so  that  its  treas- 
nrer  is  entitled  to  commissious  thereou,  though 
it  is,  at  the  direction  of  the  county's  agent, 
tnmed  over  by  the  purchaser  directly  to  the 
holders  of  the  old  bonds. 

2.  Where  the  limit  of  $2,000  per  year  com- 
pensation authorizj^  by  statute  would  not  lie 
nceedcd  if  commissions  earned  by  a  county 
tnasurer  were  paid  to  him  when  due,  he  may 
recover  interest  for  delay  in  payment,  though 
it,  wiUi  the  commissions,  exceeds  $2,000. 

Appeal  from  district  court,  Presidio  county; 
A.  M.  Walthall,  Judge. 

Action  by  S.  E.  Walker  against  Presidio 
coonty.  Judgment  for  plaintiff.  Defendant 
ippeak.    Affirmed. 

W.  M.  Peticolas,  for  appellant  J.  A.  Gil- 
lette, for  appellee 

XEILXik  J-  ^niis  suit  was  brought  by  S. 
&  Walker,  treasurer  of  Presidio  county,  to  re- 
«0Ter  statutory  commissions  ou  the  sura  of 
?30,6S3.81  alleged  to  have  been  received  by 
the  county  from  the  sale  of  certain  bonds 
issued  by  It  and  paid  out  by  the  county  during 
the  term  of  appellee's  office  as  county  treas- 
nrer.  Defendant  county  answered  by  general 
»Bd  Ejieclal  exceptions,  and  pleaded  stieclaliy 
tint  the  bonds  issued  by  Presidio  county,  up- 
<m  which  appellee  claims  his  commissions, 
vere  issued  merely  in  Hen  and  in  substitution 
ot  a  series  of  old  bonds  theretofore  issued 
and  outstanding  against  the  county;  In  other 
Tt-ords,  that  the  last  series  of  bonds  were 
merely  exchanged  for  the  former,  and  no  mon- 
fy  was  actually  received  and  paid  out  by 
Presidio  county  in  the  transaction.  The  case 
■was  tried  by  the  court  without  a  Jury,  and 
the  trial  resulted  in  a  judgment  In  favor  of 
the  appellee  for  the  sum  of  $1,215  principal 

,    Kataearing  denied  June  25,  IMS,  and  vrlt  ot  error 
'  cied  bj  luprezne  court 
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and  $100.90  Interest,   which   was  computed 
on  November  3,  1900. 

Conclusions  of  Fact. 

On  the  19th  day  of  May,  1000,  at  a  legal 
meeting  of  the  county  commissioners'  court 
of  Presidio  county,  the  following  order  was 
duly  passed,  and  spread  upon  the  minutes 
of  the  court:  "Whereas,  the  counties  of  Jeff 
Davis,  Brewster,  Buchel,  and  Foley  were  cut 
off  in  1887  and  created  from  the  territory 
of  Presidio  county;  and  whereas,  said  coun- 
ties of  Buchel  and  Foley  were  never  organiz- 
ed, and  have  since  been  abolished  by  an  act 
of  the  legislature  of  the  state  of  Texas,  and 
their  territory  included  in  and  made  a  part  of 
Brewster  county;  and  whereas,  Brevrater 
county  is  now  liable  for  and  justly  owes  the 
proportion  of  the  Indebtedness  herehiafter 
mentioned;  and  whereas,  said  county  of  Pre- 
sidio issued  in  1886,  for  the  purpose  of  build- 
ing and  constructing  a  court  house  and  Jail, 
all  of  the  court  house  and  jail  bonds  herein- 
after mentioned,  and  all  of  the  same  were 
the  valid  outstanding  obligations  of  Presidio 
county,  and  represeuted  a  valid  legal  indebt- 
edness of  Presidio  county  In  1887,  at  the  time 
said  new  counties  were  cut  off  as  aforesaid 
from  Presidio  county;  and  whereas,  by  a 
judgment  of  the  district  court  of  Presidio 
county  in  cause  No.  615,  Presidio  county  v. 
Jeff  Davis  County,  rendered  at  the  March 
term  of  said  court,  1S99  (affirmed  by  the  court 
of  civil  appeals),  the  proportionate  liability  of 
Jeff  Davis  and  Brewster  counties  and  of  said 
counties  of  Buchel  and  E\>ley  on  account  of 
said  indebtedness  has  been  judicially  ascer- 
tained, determined,  and  flxed  as  hereinafter 
shown;  and  whereas,  the  following  Is  a  cor- 
rect statement  of  said  indebtedness:  Be  It 
ordered  by  the  county  commissioners'  court 
of  Presidio  county  that  the  bonds  of  said 
county,  to  be  called  'Presidio  County  Court- 
house and  Jail  Refunding  Bonds,'  be  issued 
under  and  by  virtue  of  an  act  of  the  legisla- 
ture (chapter  108,  Sess.  Acts  1895,  p.  166) 
providtaig  for  the  refunding  of  the  indebted- 
ness of  counties,  and  under  and  by  virtue 
of  articles  902,  903,  et  seq..  Rev.  St  Tex. 
1895,  for  the  purpose  of  refunding  the  In- 
debtedness of  Presidio  county  as  same  dow 
exists,  as  shown  by  the  foregoing  statement 
on  account  of  said  court  house  and  Jail  bonds 
hereinbefore  described,  issued  by  Presidio 
county  before  Brewster,  Jeff  Davis,  Buchel, 
and  Foley  counties  were  cut  off  from  Presidio 
county.  Said  bonds  shall  be  numbered  con- 
secutively from  1  to  37,  inclusive,  and  shall 
be  of  the  denomination  of  $1,000.00  each,  ag- 
gregating thirty-seven  thousand  dollars.  It  is 
also  ordered  that  H.  H.  Kllpatrick,  county 
judge,  be  authorized  to  take  and  have  charge 
of  said  bonds  pending  their  investigation  by 
the  attorney  general,  and  upon  their  approval 
shall  have  authority  to  negotiate  their  sale, 
and  receive  for  the  county  the  proceeds  there- 
of." In  pursuance  of  the  order  above  recit- 
ed,  the   refunding  bonds  thereby   authorized 
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were  duly  Issued  by  Presidio  coxjnty,  and  pla- 
ced in  the  bands  of  H.  H.  Kllpatrick,  the 
county  judge  of  said  county,  with  the  author- 
ity given  and  for  the  purposes  stated  in  said 
order  of  the  commissioners'  court.  Upon  re- 
cdpt  of  the  bonds,  Judge  Kllpatrick  carried 
them  to  the  city  of  Austin,  and,  after  they 
■were  duly  approved  by  the  attorney  general 
of  the  state  of  Texas,  negotiated  a  sale  of 
tbem,  whereby  they  were  purchased  from  the 
comity  at  their  face  value  by  the  school  board 
for  the  school  fund  of  the  state  of  Texas. 
This  sale  occurred  about  November  3,  1900. 
Its  character,  and  the  manner  In  which  It 
was  made,  is  shown  by  the  following  tes- 
timony of  Judge  Kllpatrick  and  Millard  Pat- 
terson. The  former  testified:  '1  was  there 
In  Austin  as  the  agent  of  Presidio  county. 
We  had  negotiated  with  the  state  board  oC 
education.  The  old  bonds  were  turned  over 
to  the  comptroller,  who  acted  for  state  school 
board,  and  he  was  to  cancel  them,  and  return 
tbem  to  Presidio  county.  He  never  did  re- 
turn tbem.  He  gave  an  order  on  the  state 
treasurer  for  the  money  for  the  new  bonds. 
This  money,  with  my  consent,  the  state  treas- 
urer, after  be  received  the  new  bonds,  turn- 
ed over  to  Millard  Patterson,  who  was  there 
for  the  old  bondholders.  The  money  was 
paid  over  at  the  treasurer's  office.  I  did  not 
have  possession  of  it.  It  was  mostly  carted 
out  the  back  door,  and  I  think  taken  to  some 
bank.  *  •  •  I  had  nothing  whatever  to 
do  with  the  old  Ix)nds.  My  knowledge  of 
what  was  done  with  them  is  based  on  Infor- 
mation. Some  of  the  new  bonds  were  just 
exchanged  for  some  old  bonds  held  by  the 
state  school  fund.  Tbe  new  bonds  disposed 
of  there  amounted  to  at  least  $30,000.00;  that 
Is,  there  was  that  much  money  on  their  ac- 
count paid  over  to  old  bondholders  and  credit- 
ors. I  had  nothing  to  do  with  the  payment 
of  the  money  realized  from  tbe  sale  of  tbe 
new  bonds,  except  to  see  that  Presidio  coun- 
ty got  tbe  proper  credit  for  the  amount. 
There  was  a  balance  due  the  old  bondholders, 
which  was  paid  by  draft  on  treasurer  of 
Presidio  county,  which  draft  was  given  by 
Kllpatrick  to  Patterson.  We  had  arranged 
with  the  state  board  of  education,  fixing  the 
price  they  were  to  pay  for  the  new  bonds. 
State  treasurer  was  to  take  price  of  new 
bonds,  and  pay  same  to  holders  of  old  bonds, 
and  they  were  to  surrender  to  treasurer  old 
bonds  for  cancellation."  And  the  latter  (Mr. 
Patterson)  testified:  "Tbe  Presidio  county 
refunding  court  house  and  jail  bonds  were  dis- 
posed of  in  Austin  about  the  3d  day  of  No- 
vember, 1900.  There  were  thirty-seven  of 
them.  At  the  time  the  refunding  bonds  men- 
tioned were  issued,  Presidio  county  was  in- 
debted on  account  of  tbe  old  court  house  and 
jail  bonds  to  the  state  permanent  school  fund, 
to  tbe  City  National  Bank  of  Paducah,  to 
Webb  M.  Ruby,  to  Qiae.  P.  Cook,  to  A; 
White,  and  to  the  Noel  Young  Bond  &  Stock 
Company.  In  the  settlement  which  was  held 
at  Austin,   I  represented  every  one  of  the 


boldors  of  tbe  bonds  except  tbe  state  perma- 
nent school  fund.  Some  ot  the  interest  cou- 
jpons  on  the  old  bonds  had  been  reduced  to 
judgment.  When  the  refunding  cpurt  bouse 
and  jail  bonds  were  approved  by  the  attoc- 
jiey  general,  Judge  Kllpatrick  sold  tbem  t» 
the  state  school  fund.  The  state  .board  of 
education  would  .not  take  these  bonds  unless 
In  the  transaction  all  of  the  old  bonds  and 
judgments  I  have  mentioned  were  canceled. 
The  amount  of  the  old  bonds  held  by  the  state 
school  fund  was  deducted  from  the  amount 
to  be  paid  for  the  refunding  bonds,  and  tbe 
state  treasurer  was  directed  to  pay  over  fhe 
balance  of  tbe  amount  for  the  refunding  bonds 
Issued  by  Presidio  county  to  me,  with  the  con- 
sent of  Judge  Kllpatrick,  who  represented 
Presidio  county.  The  amount  so  paid  to  uie 
by  the  state  treasurer  for  Presidio  county  on 
account  of  the  refunding  bonds  was  over  ?30,- 
000.00.  •  •  •  At  the  time  the  money  was 
paid  over  to  me  it  was  paid  in  cash,— part 
silver,  part  paper.  The  cashier  of  tbe  Ameri- 
can National  Bank  was  present,  and  he  re- 
ceived the  money  for  me  directly  from  tbe 
state  treasurer,  and  carried  It  down  to  the 
bank.  No  person  bad  anything  to  do  with 
tbe  money  after  it  left  tbe  b%asurer  except 
myself,  tbe  said  cashier,  and  Webb  M.  Ruby. 
Tbe  City  National  Bank  and  Webb  M.  Ruby 
were  holders  of  tbe  old  Presidio  county  bonds. 
Ruby  owned  Nos.  1  to  31,  City  National  Bank 
31  to  35  and  41  to  45.  The  new  bonds  were 
bought  in  my  presence  by  the  state  school 
fund  or  board  of  education.  The  old  bonds 
were  In  existence,  and,  after  the  new  bonds 
were  Issued,  tbe  state  school  fond  or  state 
board  would  not  buy  tbem  until  the  old  bonds 
'and  judgments  weoe  canceled.  The  state- 
board  insisted  that  ]p  tbe  transaction  in  wbicb 
the  new  bonds  were  taken  by  the  school 
board  tlie  old  bonds  should  be  canceled  and 
delivered  up.  My  recollection  is  that  I  is 
person  turned  every  one  of  the  old  bonds  not 
already  held  by  state  school  fund  over  to  the- 
compti'oller  of  Texas.  I  turned'  tbem  over 
to  be  canceled  before  tbe  state  treasurer  paid 
me  the  money.  Tbe  old  bonds  were  turned 
over  to  tbe  comptroller  and  he  gave  an  order 
on  tbe  state  treasurer  to  pay  the  money  over. 
But  the  new  bonds  bad  been  approved  by  tbe 
attorney  general  before  the  old  bonds  were 
turned  over  and  delivered  to  the  comptroller. 
Judge  Kllpatrick  was  present  when  the  mon- 
ey was  paid  to  me.  The  whole  matter  of 
the  cancellation  of  tbe  old  bonds  and  tbe  re- 
ception of  tbe  money  represented  by  tbe  new 
bonds  occurred  on  .the  same  day.  The  old 
bonds  were  turned  in  to  the  comptroller  after 
the  calculation  was  made  as  to  the  amount 
to  be  paid  Presidio  county  for  the  new  refund- 
ing bonds,  and,  after  they  were  turned  In, 
the  state  treasurer  was  notified  of  tbe  amount 
to  be  paid  me  on  account  of  tbe  old  bonds 
held,  as  I  have  stated,  a>nd  the  two  judg- 
ments against  Presidio  county,  and  the  state 
treasurer  paid  the  mcmey  to  me  as  I  have 
stated.      None  of  the  money  was  ever  In  pos- 
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tessloo  at  Judge  Kllpatrick,  but  wu  paid  to 
me  by  the  state  tceasorer  wider  tbe  dtrectloB 
«f  Eilpatrlck.  as  the  agent  and  representatiTe 
of  Presidio  coonty.  •  -*  •  iUl  tbe  money 
received  by  one  was  accepted  by  me  and 
applied  to  the  payment  and  Uquidatioo  of 
InUehtedneM  held  by  me  against  Presidio  conn- 
ty  represented  by  the  Judgments  and  tbe  old 
ecmt  bouse  and  Jail  bonds.  All  this  was  done 
under  the  Immediate  supervision  and  sanction 
and  with  (oU  knowledge  and  consent  of  H.  H. 
EUpatrick,  as  the  agent  and  representative 
of  rresi^o   county." 

Tbe  amount  of  money  received  in  this 
transaction  by  llr.  Patterson  lacked  $5,95&.10 
of  discbargiag  the  amount  off  IndeltfedneM 
doe  by  Preeldio  county  on  the  bonds  held  by 
blm,  and  for  that  sum  Judge  KUpatrlck  gave 
Ur.  Patterson  a  draft  on  the  treasurer  oC  the 
county.  S.  B.  Walker  is  and  has  been  coun- 
ty treasurer  of  Presidio  county  since  1802. 
Doting  the  year  1900  he  received  as  commls- 
aions,  by  virtue  of  his  office,  the.sum  of  $785, 
aad  during  that  yen:  he  received  no  fees 
other  than  commission.  He  twice,  before  the 
bistitution  of  tbls  suit,  presoited  to  tbe  coun- 
ty cenunissleners'  court  of  Presidio  county, 
(or  allowajtee  and  payment,  his  claim  for  the 
money  upon  which  this  suit  is  based,  which 
both  tlo>es  was  rejected  and  payment  re- 
faied. 

Conclusions  of  Law. 

Tbe  appellee^  as  county  treasurer,  was,  dur- 
■ng  tbe  teem  <rf  bis  office,  entitled  to  rec^ve 
and  disburse  the  funds  of  Presidio  county, 
a>d  it  was  not  within  the  power  of  the  com- 
Biiaalena'a  court,  nor  any  (Acer  or  agent  of 
Hie  coonty,  to  deprive  him  of  this  official 
dgbt  and  duty.  He  also  had  the  rigbt  to  his 
tnmnlgflinna  upon  money  be  was  entitled  to 
tbe  enstody  of,  and  on  funds  which  of  right 
(honld  have  been  in  his  possession,  and  dis- 
bnned  for  the  county.  Waller  Co.  v.  Rankin 
(Tex.  Civ.  App.)  36  8.  W.  876;  Beard  v.  City 
«(  Deeatar.  64  Tex.  7,  6S  Am.  Rep.  785;  Bas- 
trop Ca  ▼.  Heam,  70  Tex.  663,  8  8.  W.  302; 
Wall  T.  BleCounell.  65  Tex.  897;  Trinity  Co. 
V.  ykktsj.  Id.  054;  Llano  Co.  v.  Moore,  7T 
Tex.  516,  14  S.  W.  152.  Tbe  compensation 
o(  •  coonty  treasurer  for  tbe  discbarge  of  his 
official  dutien  is  the  commissions  on  money  re- 
ceived and  paid  ont  by  him,  and  it  cannot 
oeeed  $2,000  annually.  His  salary,  which 
b  an  incident  to  and  runs  with  his  office  for 
ill  entire  term  (Brown  v.  Wharf  Co.,  92  Tex. 
S21,  50  S.  W.  128),  Is  derived  solely  from 
neb  commissions.  There  can  be  no  question 
tbat  the  bonds  were  sold,  and  tbe  money,  to 
ibe  extent  of  930,000,  paid  out  of  the  stata 
Kbool  fund  for  them.  The  prime  object  of 
tbe  coonty  In  their  Issne  was  to  sell  them, 
*Bd,  with  the  money  realized  from  the  sale, 
pay  off  and  discbarge  her  indebtedness.  Tbls 
objert  was  attained.  Here  the  pertinent  In- 
qidry  is,  as  it  was  In  the  case  of  Waller  Ca 
T.  Baiddn,  "Did  Om  money  realized  from 
tbt  aale  of  the  bonds  belong  to  the  county?" 


If  it  djd.  appellee,  by  irirtne  ef  Us  oSae,  was 
entitled  to  its  custody.  The  bonds  were  not 
issued  to  the  holdecs  of  tbe  rid  bonds,  or  witb 
the  Intention  or  any  agreement  that  they 
should  be  taken  in  exchange  for  them.  Th^ 
belonged  to  Fiesldio  county  until  they  were 
seld,  and  when  sold  tbe  money  reaMzed  from 
tbe  sale  belonged  to  her,  and  Ike  appeUae 
was  entitled  to  have  it  paid  Into  bis  bands. 
He  was  prevented  frooia  exercislBg  this  rlglit 
by  tbe  county's  agent  peyitag  tt  4b:eeQy  to 
the  agent  of  the  bolders  of  tbe  old  bonds. 
It  was  not  money  of  tbe  state  school  fund 
after  the  board  of  education  had  paM  It  for 
the  new  bonds,  bat  was  the  money  at  Pre- 
sidio county,  and  as  sndb  was  received  19- 
the  bolders  of  tbe  «U  oneo  in  poymeat  watt 
UQuidatlon  of  the  debt  evideaeed  by  them. 

Tbe  qnestlon  in  this  cm*  Is  the  saase  as 
It  was  In  tbe  case  of  Farmer  t.  Aransas  Co., 
53  S.  W.  607.  hi  wbleh  tbe  oouit  stated  tbe 
vital  question  to  be:  Did  Aransas  coonty  re- 
ceive, or  was  it  entttied  te  receive,  $20,080 
In  caab  fnorm  a  sale  of  its  bonds?  The  prin- 
eliries  of  law  governing  each  are  aMke  tbe 
same;  the  facts  from  which  tlie  question  Is 
determined  only  are  different.  In  fbat  case 
the  oidere  of  tiie  commissioners'  court  show 
that  the  new  bonds  were  Issued  for  the  pwr- 
psse  of  refunding  tbe  <dd,  and  the  testimony 
establishes  that  tbe  old  bonds  w«re  redeemed 
by  Oidbam  with  bis  own  momey,  and  ttiat 
be  neoelved  for  his  services  in  Kdeemlng 
ttam  new  bonds  of  tbe  coonty  eqnal  in 
amonnt  to  the  face  vabie  of  tbe  ftends  re- 
daained.  There  was  in  fact  tM  sale  of  tbe 
new  boids  by  tbe  covnty,  but  merely  a  de- 
livery of  them  to  Otdbam  in  consideration  of 
bis  asrrendering  tbe  eld  ones  to  ISie  eonnty. 
In  tbe  transaetion  tbe  coonty  Benber  receiv- 
ed nor  was  entitled  to  recede  any  money,  and 
consequently  could  not  pay  ont  money  It 
never  xeeeived  nor  was  entitled  to.  In  this 
case  the  old  bonds  were  owned  by  dlfPerent 
parties.  The  new  bonds  were  issued  for  the 
purpose  of  raising  money  with  which  to  re- 
deem them.  They  were  sold  to  tbe  state 
board  of  education,  who  paid  the  money  to 
Judge  Kllpatrick,  who  bad  authority  to  ne- 
gotiate the  sale,  and  npoa  his  order  the  mob- 
ey  received  from  the  sale  was  paid  to  Kll- 
lard  Patterson,  the  agent  of  the  old  bond- 
bidders,  in  liquidation  of  the  old  bonds.  This 
case,  as  to  the  right  to  commissions.  Is 
analogous  to  Clarldge  v.  Lnvenburg,  7  Tex. 
Civ.  App.  155,  26  B.  W.  324.  In  tbat  case 
Clarldge  was  the  administrator  of  the  es- 
tate of  Dorgan,  which  was  insolvent,  there 
being  no  property  belonging  to  the  estate, 
except  land  Incumbered  by  a  mortgage  lu 
favor  of  Lavenburg,  who  was  the  owner 
and  holder  of  a  claim  against  the  estate 
amooBtlng  to  19,000,  secured  by  a  mort- 
gage on  the  land,  and  approved  as  a  claim 
of  the  third  class.  On  application  of  Laven- 
burg, the  court  ordered  the  land  sold  to  sat- 
isfy the  mortgage,  and  costs  of  probate  pro- 
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ceedlngs.  The  land  was  sold  by  the  admin- 
istrator, and  bought  by  Lavenburg  tor  $12,- 
000.  The  sale  was  reported  to  the  court, 
and  confirmed,  and  the  administrator  ordered 
to  make  title  to  the  purchaser  on  his  comply- 
ing with  the  terms  of  sale.  The  administra- 
tor tendered  a  deed  to  Lavenburg,  and  de- 
manded the  purchase  price,  which  he  declin- 
ed to  pay,  and  demanded  that  the  purchase 
price  be  credited  on  his  claim.  The  admin- 
istrator refused  to  deliver  the  deed,  where- 
upon Lavenburg  applied  to  the  court  to  com- 
pel the  administrator  to  credit  the  bid  on 
his  claim  and  deliver  him  the  deed,  which 
application  was  dismissed,  and  Lavenburg 
appealed  to  the  district  court  On  appeal 
this  court  held  that  the  administrator  was  en- 
titled to  his  commissions  for  receiving  and 
paying  out  the  money,  and  could  not  be  de- 
prived of  them  by  I^avenburg  claiming  the 
right  to  credit  his  bid  on  the  claim  due  him, 
but  that  bis  bid,  less  the  administrator's 
commission  for  receiving  and  paying  out, 
might  be  credited  on  his  claim.  This  shows 
that  the  manner  in  which  the  money  real- 
ized from  the  sale  of  the  new  bonds  was  re- 
ceived and  paid  out  did  not  deprive  appel- 
lee, as  treasurer  of  Presidio  county,  of  the 
right  to  his  statutory  commissions. 

We  do  not  think  that  there  is  any  merit  In 
appellant's  assignment  of  error  which  com- 
plains that  appellee  should  not  have  recov- 
ered interest  on  the  amount  due  him  upon 
the  ground  that  It  increased  the  total  amount 
of  his  commissions  for  the  year  1900  beyond 
$2,000.  If  appellte  had  received  his  money 
when  due,  it  would  not  have  exceeded  the 
sum  allowed  him  by  statute.  By  law  it  was 
his,  and,  where  a  county  Illegally  withholds 
money  belonging  to  another  party,  interest 
Is  recoverable  as  damages.  7  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  054. 

The  judgment  of  the  district  court  la  af- 
firmed. 


WHITMIBB  T.   MAY   et   al.i 

<Coart  of  Civil  Appeals  of  Texas.     May  31, 
1902.) 

DBBO  OF  TRtrST— REVOCATION  OP  POWER  OF 
SALE— DEATH  OF  HOLDER  OF  EQUITY. 

One,  after  giving  deed  of  trust  on  land 
to  secure  notes,  conv^ed  a  half  interest  in  the 
land  to  his  wife,  by  deed  reciting  her  aasump- 
tiou  of  half  of  the  notes.  Thereafter  she  died. 
Held,  that  her  death  revoked  the  power  of  sale, 
so  that  her  interest  coald  not  be  sold  under 
the  power,  but  only  in  proceedings  to  wluch 
her  adminlHtrator  wag  a  party. 

Appeal  from  district  court,  Dallaa  county; 
Richard  Morgan,  Judge. 

Action  by  P.  O.  Whltmlre  against  Sallle 
May  and  another.  From  the  Judgment,  plaln- 
tiir  appeals.    Affirmed. 

M.  T.  Connor,  for  appellant.  Harry  P.  Iaw- 
ther,  for  appellees. 


'  Rehearing  denied  Jans  26,  1902. 


FLT,  J.  Appellant  instituted  this  suit 
against  Sallie  May,  alias  Sallie  Johnson,  to 
recover  15  acres  of  land  near  the  city  of 
Dallas,  out  of  the  William  Combs  survey. 
SalUe  May  pleaded  "Not  guilty,"  and  that 
she  was  a  tenant  of  R.  H.  Powell,  adminis- 
trator of  the  estate  of  Jennie  EL  Pippin,  de- 
ceased, and  held  possession  under  his  title. 
He  answered,  claiming  one-half  of  the  land 
for  the  estate  he  was  administering.  The 
cause  was  tried  by  the  court,  and  resulted 
in  a  judgment  for  appellant  for  one  half  tbi> 
land,  and  for  the  estate  of  Jennie  B.  Pippin 
for  the  other  half. 

There  is  no  statement  of  facts,  and  the 
findings  of  fact  by  the  court  are  as  follows: 

"The  property  in  controversy  in  this  suit, 
consisting  of  real  estate  in  Dallas  county, 
Texas,  and  which  is  more  particularly  describ- 
ed in  plaintiff's  petition,  was  on  February  1, 
liJ97,  the  property  of  F.  H.  Doran,  who  by 
deed  of  that  date  conveyed  it  to  J.  D.  Pip- 
pin. 

"The  aforesaid  deed  from  Doran  to  Pippin 
recites  a  consideration  of  $1,125,  of  which 
$625  was  pa\d  in  cash  out  of  the  separate 
funds  of  said  J.  D.  Pippin,  and  the  remaining 
$500  was  secured  to  be  paid  by  five  promis- 
sory notes,  of  $100  each,  and  each  maturing 
at  a  different  date.  A  vendor's  lien  Is  retain- 
ed in  jsaid  deed  to  secure  said  notes,  and 
said  deed  further  recites  the  making  of  a  deed 
of  trust  by  said  J.  D.  Pippin  to  W.  H.  Lewis 
upon  said  property  as  farther  security  for  the 
payment  of  said  notes. 

"The  said  deed  of  trust  was  made  as  re- 
cited in  said  deed,  and  on  Tuesday,  the  4th 
day  of  December,  1000,  said  W.  H.  Lewis,  as 
trustee  under  said  deed  of  trust,  and  acting 
in  pursuance  of  the  authority  which  by  the 
terms  of  said  deed  of  trust  was  vested  In 
him,  sold  said  property  to  Mrs.  B.  El  Waller, 
and  on  December  11,  1900,  executed  a  deed 
to  her  for  said  property,  in  which  said  deed 
It  is  recited,  among  other  things,  tliat  said 
sale  was  made  to  pay  and  satisfy  the  three 
of  said  five  promissory  notes  which  matured 
last.  Said  three  notes  had  been  transferred 
to  said  E.  E.  Waller  by  said  F.  H.  Doran. 

"On  January  7,  1901,  the  said  E.  B.  Waller, 
by  deed  of  that  date,  conveyed  said  property 
to  the  plaintiff,  P.  a  Whltmlre. 

"On  February  1,  1897,  and  prior  thereto, 
said  J.  D.  Pippin  was  a  married  man;  his 
wife's  name  being  Jennie  B.  Pippin.  They 
were  married  about  three  weeks  prior  to  Feb- 
ruary 1,  1807.  At  the  time  of  their  mar- 
riage she  was  a  widow,  with  two  children 
by  her  former  marriage,  to  wit,  Claud  Powell 
and  Clark  Powell. 

"On  February  13,  1807,  the  said  J.  D.  Pip- 
pin made,  executed,  and  delivered  to  his  said 
wife,  Jennie  B.  Pippin,  a  general  warhinty 
deed,  whereby  he  conveyed  to  his  said  wife 
an  undivided  one-half  of  said  property.  Said 
deed  was  filed  for  record  and  duly  recorded  In 
the  records  of  deeds  of  Dallas  county,  Texas, 
on  February  13,  1897.    Said  de.J  recites  the 
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consideration  to  be  three  hundred  and  twelve 
dollnis  and  fifty  cents  ($312.50)  cash  paid  by 
tlie  said  Jennie  E.  Pippin,  and  the  assumption 
of  ber  one-half  of  the  five  promissory  notes 
mentioned  in  the  aforesaid  deed  from  F.  H. 
Doran  to  J.  D.  Pippin,  and  retains  a  vendor's 
Ueo  to  secnre  the  same.  As  a  matter  of  fact, 
Mrs.  Pippin  bad  no  money,  and  did  not  pay 
anTthing  to  or  for  her  husband  as  a  considera- 
tion for  said  deed. 

"The  said  Jennie  E.  Pippin  Is  dead.  She 
died  February  5,  1900,  and  prior  to  the  sale 
l<r  W.  H.  Liewis,  as  trustee,  mentioned  In 
paragraph  3  of  said  findings  of  fact  She 
left  aiirrlvlns  her  her  two  children,  the  said 
Cland  Powell  and  Clark  Powell.  Whether 
tlie  said  3.  D.  Pippin  is  living  or  dead  Is  not 
sbown  by  tlie  testimony.  He  left  Dallas 
connty  soon  after  mailing  said  deed  to  his 
wife,  and  bis  whereabouts  are  not  Icnown. 
Ttie  said  two  children  of  Mrs.  Plppbi  are  still 
Uriog. 

"Administration  upon  the  estate  of  said 
Jennie  £.  Pippin  was  begwi  in  the  county 
court  of  Dallas  county,  Texas,  on  April  SO, 
1900,  and  iB  still  pending.  The  defendant 
R.  H.  Powell  is  her  administrator,  duly  ap- 
pointed and  guallfled. 

"At  the  time  of  the  death  of  said  Jennie 
E.  Pippin  tbe  aforesaid  property  was  the 
Iiomestead  of  said  Jennie  E.  Pippin,  and  was 
ocpopied  by  her  and  her  children  as  their 
Iiomestead;  and,  if  J.  D.  Plppen  was  then 
llring,  it  was  his  homestead,  also. 

"This  suit  was  begun  January  25,  1001,  and 
tbe  defendant  SalUe  May  was  at  that  date  In 
possession  of  the  aforesaid  premises  as  the 
tenant  of  the  said  R.  H.  Powell,  administra- 
tor of  Jennie  G.  Pippin,  deceased. 

"When  the  said  W.  H.  Lewis,  as  trustee, 
made  the  sale  mentioned  in  paragraph  8  of 
tliese  findings  of  fact,  and  long  prior  thereto, 
be  and  those  for  whom  he  was  acting,  and 
tbe  purchaser  at  said  sale,  and  her  vendee, 
the  plaintiff  In  this  suit,  knew  that  said 
Jennie  E.  Pippin  was  dead,  and  that  admin- 
istration npon  her  estate  was  pending,  as 
above  stated." 

The  trial  court  held  that  the  sale  under 
the  trust  deed  was  void  as  to  the  half  of  the 
land  that  had  been  conveyed  to  Mrs.  Pippin, 
tieranse  ^Irs.  Pippin  was  dead  when  the  sale 
toolt  place.  That  ruling  of  the  trial  Judge 
presents  the  only  material  question  in  the 
case.  The  mattpr  has  been  decided,  under 
facts  strikingly  similar,  by  the  supreme  court, 
in  the  case  of  Buchanan  v.  Monroe,  22  Tex. 
■SI,  and  the  soundness  of  the  decision  has 
nexer  been  questioned  in  Texas.  In  that  case 
W.  M.  Phillips  and  wife  had  given  a  mort- 
gage on  certain  land  to  secure  the  payment 
of  a  promissory  note  for  $7oO,  containing  a 
power  of  sale  in  default  of  payment  of  the 
note.  Afterwards  Phillips  and  wife  sold  the 
mortgaged  premises  to  William  H.  and  Sarah 
Wyatt,  with  an  express  recognition  In  the  con- 
veyance of  the  existence  of  the  mortgage. 
After  tbe  deed  was  executed,  and  before  the 


maturity  or  payment  of  the  note,  William 
H.  Wyatt  died,  leaving  his  family  in  pos- 
session of  the  property,  and  Buchanan  admin- 
istered on  his  estate.  The  note  not  being 
paid  at  maturity,  Evorett  Lewis,  the  trustee, 
sold  the  land  under  the  authority  contained 
in  the  mortgage,  and  Monroe  &  Bro.  bought 
it,  and  received  a  deed  to  it  from-  the  trustee. 
The  trial  court  rendered  Judgment  in  favor 
of  the  plaintiffs,  Monroe  &  Bro.,  and  the 
cause  was  appealed  by  the  admhiistrator. 
The  supreme  court  held:  "The  conveyance 
by  the  mortgagors,  Phillips  and  wife,  trans- 
ferred the  equity  of  redemption  to  Wyatt 
and  wife.  It  passed  the  entire  estate  and  in- 
terest In  the  property,  subject  to  the  lien 
of  the  mortgage.  The  whole  estate  was  con- 
veyed subject  to  the  lien,  and  became  the 
estate  of  W^att  and  wife,  and  so  remained 
at  the  death  of  Wyatt,  If  that  was  before  the 
sale  under  the  power  In  the  mortgage.  In  a 
suit  to  foreclose  the  mortgage,  they  would 
have  been  necessary  parties  in  order  to  bar 
their  equity  of  redemption.  4  Kent,  C!omm. 
185;  Story,  Eq.  Pi.  JS  193, 195,  197;  Hall  v. 
Hal],  11  Tez.  627.  But  Phillips  and  wife  would 
not  have  been  necessary  parties,  because 
they  had  parted  with  thelf  entire  estate,  and 
had  no  Interest  to  be  afTected  by  the  decree. 
Their  equity  of  redemption  was  transferred 
and  passed  by  the  conveyance  to  Wyatt  and 
wife,  who  were  thereby  subrogated  to  their 
estate,  and  all  their  rights  in  relation  thereto. 
Their  estate  and  rights  after  the  conveyanct 
were  in  ail  respects  the  same  as  those  of 
Phillips  and  wife  before.  Hence,  according 
to  the  doctrine  in  Robertson's  Adm'z  v.  Paul, 
16  Tez.  472,  and  numerous  cases  since  decid- 
ed, the  death  of  Wyatt  operated  a  virtual 
revocation  of  the  power  to  sell  contained  in 
the  mortgage,  and  Imposed  on  the  mortgagee 
the  necessity  of  having  recourse  to  the  pro- 
bate court  for  the  enforcement  of  his  lien 
upon  the  property,  upon  the  principle  that 
the  statute  relating  to  the  estates  of  deceased 
persons  requires  all  Hens  upon  property  of 
their  estates  to  l>e  enforced  in  the  probate 
court.  Fortson's  Adm'r  v.  Caldwell,  17  Tex. 
827;  Boggess  v.  Lilly,  18  Tex.  200;  Chandler 
V.  Burdett's  Adm'rs,  20  Tez.  42;  Cunningham 
V.  Taylor,  Id.  126;  McMlller  v.  Butler's 
Adm'x,  Id.  402.  Upon  the  death  of  Wyatt 
before  the  execution  of  the  power  to  sell,  the 
equity  of  redemption  was  in  his  legal  rep- 
resentatives; the  property,  with  the  mortgage 
incumbrance,  was  a  part  of  bis  estate;  the 
mortgage  was  a  Hen  upon  property  of  his  es- 
tate, and,  according  to  these  decisions,  could 
not  be  enforced  otherwise  than  by  proceeding 
in  the  probate  court.  In  the  lifetime  of 
Wyatt  a  decree  of  foreclosure  to  which  be 
was  not  a  party  would  not  have  barred  bis 
equity  of  redemption;  he  would  not  have 
been  bound  by  the  decree;  and  the  title  of 
the  purchaser  at  a  sale  under  it  would  have 
been  inoperative  to  devest  his  right,  and  in- 
effectual in  an  action  to  recover  of  him  the 
possession,  although  a  sale  In  pursuance  of 
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the  power  In  tte  mortgnge  might  have  had 
the  e*eot  of  a  decree  to  which  he  was  a  par- 
ty, to  forecloee  and  bar  his  equity  of  redemp- 
tion, and  vesft  the  paramount  title  In  the  pur- 
chaser at  the  sale.  But  after  bis  death,  the 
I)ower  being  thereby  revoked,  the  sale  by  the 
trustee  was  unauthorlred,  and  consequently 
inoperative'  to  foreclose  the  eqtilty  of  redemp- 
tion remalnlnir  In  Ms  legal  representatives,— 
was  not  binding  upon  his  estate,  or  effpctaal 
to  give  title  to  the  purchaser  at  the  sale." 

Fbllowlng  that  decision,  the  judgment  Is 
Affirmed. 


TEXAS  M.  E.  a.  T.  MORRIS.! 
<Coiiit  of  Oivil  Appeals  of  Texas.      May  17, 

looe.) 

MASTBB  AND    SERVANT— CONTRACT—TBRM— 
RIGHT  TO  DISCHARGE. 

1.  Plaintiff  was  injured  while  In  defeudnnt's 
«mplov,  and  execnted  a  release  of  his  claim, 
defendant  paying  him  a  smoll  sum  and  agree- 
ing to  make  him  its  section  house  keeper 
""durins  his  lifetime,  or  so  long  as  be  mii^ht 
desire.  He  entered  Into  and  c<Hitinued  his 
employment  for  more  than  a  year  without 
«lec-tiug  that  the  employment  should  coutiuue 
for  life  or  for  any  definite  (lei'iod.  Held  that, 
in  the  absence  of  such  election,  defendant  had 
the  riKhV  to  discharge  him'  at  any  time  with- 
«nt  cause: 

2.  Where  the  complaint  alleged  that  defend- 
ant agreed  to  employ-  plaintiff  in  a  certain  ca- 
pacity "dnrinfj  hi»  lifetime^  or  so  lous  as  he 
mijrfat  desire,"  and  the  testimony  wan  that  the 
Hgieeraeut  was  to  so  employ  bim  "during  his 
lifetime,"  the  coulract  proved  was  nut  the  one 

-  alleged,  and  plaintiff  could  not  recoror. 

Afipea]  from  district  court,  Kautman  coua- 
ty:   J.  K  Ulilai-d,  Jud«e. 

Action  by  W.  D.  Morris  against  the  Texas 
Midland  Uailroad<  From  a  judgment  for 
plaiutlil,   defendutt  appeals.    Reversed. 

A.  H.  DashleU,  C.  W.  Og>»Dn,  and  W.  H. 
t4|i9oo(nb.  for  appcaiasat  Woods  &  Baldwin, 
for  appellee. 


TE5IPr.ETON.  J.  MorrU  lost  an  eye  while 
In  the  employ  of  the  Midland  Railroad,  and 
rlnimed  damages  on  account  of  the  Injury. 
TOs  employer  denied  liability.  The  claim 
-was  seftlod  by  compromise,  without  suit. 
The  release  executed  by  Morris  recited  a 
consideration  of  $25  cash.  Pending  the  com- 
j)romlse  Morris  became  the  keeper  of  appel- 
lant's section  house  near  Terrell.  He  re- 
mained in  that  position  for  more  than  a  year 
after  the  settlement  was  effected,  when  a 
controversy  arose  concerning  his  method  of 
conducting  the  business,  and  he  retired.  He 
thereupon  brought  this  suit,  alleging  that  In 
consideration  of  the  release  by  him  of  bla 
claim  for  damages  appellant  contracted  and 
agreed  to  make  him  Its  section  house  keeper 
"during  his  lifetime,  or  as  long  as  plBlntlft 
might  desire,"  giving  him  the  house  free  or 
rent,  and  boarding  with  him  Its  sectiuii 
handtg;     that    he    was    discharged    without 

■  RnMarlnB'  d(>«1p*  9an»  21,  ISAt,  aad  writ  ot  «rr«r 
^■miraed  by  supreme  court  (or  want  ot  Jurlbiirtion. 


cause  and  In  violation  of  said  agreement,  and 
was  thereby  damaged.  He  obtained  judg- 
ment In  the  trial  court;  hence  this  appeal. 

Appellant  demurred  to  the  petition  on  the 
ground  that  the  term  for  which  appellee  was 
to  be  section  house  keeper  was  not  fixed  by 
the  alleged  .agreement,  but  was  Indefinite 
and  uncertain,  and  was  left  to  the  option  of 
appellee,  which  was  never  exercised,  thereby 
rendering  appellant  not  liable  In  damages  for 
breach  of  the  agreement,  even  If  appellee 
was  discharged  without  cause.  The  demur- 
rer was  overruled.  On  the  trial  appellee  tes- 
tified that  the  agreement  was  that  he  was 
to  be  section  house  keeper  for  life.  Appel- 
lant insists  that  the  agreement  proven  was 
not  that  alleged,  and  that  It  was  entitled  to 
a  peremptory  charge  Instructing  the  Jury  to 
find  a  verdict  In  Its  favor.  The  court  re- 
fused to  give  such  charge.  The  motion  for 
a  new  trial  questioned  the  correctness  of 
these  rulings  of  the  court,  and  presented  the 
contention  that,  under  the  plcadUigs  and  evi- 
dence, no  liability  was  shown. 

In  Railway  Co.  v.  Scott,  72  Tex.  70,  10  S. 
W.  90,  13  Am.  St  Rep.  738,  the  appellee, 
Scott,  was  Injured  while  In  the  employ  of 
the  company,  and  brought  suit  for  damages. 
The  suit  was  compromised,  the  company  pay- 
ing him  a  considerable  sum  In  cash.  There- 
after he  appUetl  to  the  company  for  employ- 
ment, and  his  application  was  rejected.  He 
brought  suit  alleging  that  part  of  tlie  con- 
sideration for  settlement  was  an  agreement 
ou  the  part  of  the  company  to  give  blm  em- 
ployment "for  wliatever  length  of  time  your 
petitioner  might  desire  to  retain  such  em- 
ployment." The  evidence  Introduced  on  the 
trial  tended  to  show  that  tlie  agreement  was 
to  give  Scott  employment  for  life.  Scott  re- 
covered a  judgment,  which  was  reversed  on 
appeal.  The  court  held  that  the  agreement 
alleged  was  valid,  and  was  based  on  a  sutB- 
cient  consideration;  that  It  gave  Scott  the 
right  to  fix  the  term  of  employment,  but 
that,  as  he  never  elected  to  exercise  the  op- 
tion, the  company  was  not  liable  for  refus- 
ing to  give  him  employment  And  it  was 
.licld,  on  a  subsequent  appeal  of  the  case  (70 
Tex.  84,  12  S.  W.  995),  that  a  contract  for 
life  was  fatally  vailant  from  that  alleged  in 
ihe  original  petition.  In  the  case  at  bar  the 
agreement  alleged  was  that  plaintifl^  was  to 
have  the  section  house  "during  his  lifetime, 
or  as  long  as  he  might  desire."  It  is  clear 
that  the  agreement  Itself  does  not  fix  the 
term  for  which  appellee  was  to  be  section 
house  keeper.  As  la  the  Scott  Case,  the 
agreement  wag  valid,  and  was  based  on  a 
sufficient  consideration.  It  gave  to  appellee 
the  right  to  fix  the  term  for  which  he  should 
retain  the  position;  but  until  he  had  done 
so,  the  term  was  uncertain  and  indefinite. 
It  was  not'  alleged  or  proven  that  he  ever 
elected  to  serve  for  any  specified,  time.  He 
simply  made  an  agreement  by  which  he  was 
to  have  the  bouse  for  such  time  as  h<> 
plonscd,   and  took  charge  without  ever  de- 
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clatlB9  blB  lateotioa  a»  to  the  term  of  bis 
occiQHUicy.  He  had  the  right  to  quit  at  any 
time  withont  being  guilty  of  a  breach  of  the 
agreement.  On  this  point  the  supreme  court, 
Id  the  Scott  Case,  said:  "It  is  very  gener- 
ally held,  when  the  term  of  service  is  left 
to  the  discretion  of  either  party,  or  the  time 
left  indefinite  or  detennlDaUe  by  either  par- 
ty, ttiat  either  may  put  an  end  to  it  at  will, 
and  so  without  cause.  When  such  a  state 
of  agreement  exists,  it  Is  no  breach  of  oon- 
tract  to  i»fuae  further  services;  and  the  le- 
fusal  to  accept  any  at  allt  it  would  seem, 
at  most  would  entitle  tke  engaged  swrant 
only  to  nominal  damages.  If  the  pleadings 
of  appellee  be  accepted  as  true,  there  can  be 
no  doabt  that  there  was  an  agreement  that 
app^Uaat  would  give  employment  to  appd- 
iee;  bat  as  the  period  for  which  this  should 
be  done  was  dependent  upon  the  will  of  ap- 
pellee, to  be  exercised  in  the  future,  there 
was  no  contract  biiiding  appellant  to  employ 
appellee  f»c  any  fixed  period.  The  minds  of 
the  parties  had  not  met  as  to  a  material  ele- 
ment ef  ttae  contract  to  which  the  agreement 
looked, — tbe  period  of  service."  It  follows 
that  ttae  agreement  alleged  in  the  case  before 
us  lacked  one  material  thing  of  constituting 
a  complete  and  binding  oontract.  for  the 
toeacta  ot  wblcb  substantial  damages'  ml^it 
be  reeoversd  by  appeileej  and  that  Is,  an 
sleetloa  by  appellee  to  One,  the  term  for  wlilcb 
he  waa  to  serve  appellaat  as-  seotioa  house 
keeper.  In  the  absence  ot  an-  allegation  that 
he  had  made  sueh  election,  tiie  petition  did 
net  ahow  a  breacb  of  the  contract  on'  the 
part  of  appellant,,  and,  eonsequentiy,  did  not 
state  a  cause  ot  action.  The-  eontvact  prov>- 
en,  wbieh  waa  for  Ufa,,  was  vaUd,  blading, 
and  eertala;.  but  it  waa  aot  the  contract  at- 
leged.  aada  reeovory  eouM  not  be  had  thera- 
on. 

AweHee  ooatenda  that  apftella&O  reaoff- 
niaed  the  validity  of  the  contrMt  by  accepf- 
teg  his  services  as-  seetloa  house  keeper, 
while  iBi  the  Seott  Case  the  company  refused 
to  employ  Scott  at  all.  It  eleatly  am^n 
from  ttae  opinion  in  the  oa«e  eked  that  the 
dietlnetloa  la  ImmaterlBl.  So  long  aS'  aippd»- 
lee  condnued  in  tiie  posltioa  of  seotiod  house 
keeper, 'taa  was  entitled  to  receive  ttae  bene- 
fits incident  ttaereto;  but  so  long  as  be  had 
tbe  'riglit  to  tepminate  his  incumbency  at 
will,  tiw  aypellanc  enjoyed  tile  seme  pi-ivli- 
lege.  S»  long  as  the  term  fov  which  appelt- 
lee  wa»  to  have  the  section  house  was  indefli- 
nite,  no  rule  existed  by  which  the  damages 
suffered  by  him  on  account  of  his  discharge 
«onld  be  measured.  The  term  of  the  con- 
tract could  be  made  certain  only  by  action 
oa  the  part  of  apprilee;  and,  aa  he  never 
elected  to  fix  ttae  terra,  he  has  shown  no 
light  to  recover.  Ttae  courts  of  fbe  diftcpcnt 
states  are  aot  altogether  In  hDrmony  on  these 
«oestlona,  bat  ttae  anpreme  eoivt  of  ^s  state 
baa  stftOed  ttaen»  adversely  fo>  apj^llee^ 

The  Joigmetit  wUl  be  reVteraed;  ariul  tba 
«nu9e  maMmdeA 


HOSKINS  et  al.  r.  DOUGHERTT.'. 
(Court  of  OItU  Appeals  of  Texas.     May  23, 

1902.) 
BALB  OF  LAND— CONTRACT— BRBJACH—RKMEDT 
—PARTIES— DEPOSIT    IN    BANK— PLKADINGS— 
DAMAOEB— SPECIFIC  PERPOaMANCB-RBSCIS- 
aiON— ELECTION— APPEAI^ 

1.  PlaiutiC  canuot  recover  stipulated  dam- 
•gesi  and  also  have  epecitti;  penJormauoe  ot  a 
contract  by  which  defendants  agreed  to  con- 
vey land  to  plaintiff  at  a  ceitain  price  if  plain- 
tiff deposited  a  certain  amount  in  a  bank  by  a 
oertaio'  time;  defeudantsv  ou  notioe  of  the  de- 
posit, to  deliver  deed  and  abstract  to  tbe  bank, 
and,  it  it  was  determined  the  deed  vested  good 
title;  plaintiff  to  pay  purchase  mone:*,  or  for- 
feit tbe  deposit  as  liquidated  damages,  and 
defendants,  on  failing  to  perform  for  80  days 
after  approval  of  title  by  plaintiff  and  tender 
of  purcoase  mouey,  to  pay  $10,U00_  to  piointifif 
as  liquidated  damages  for  such  failure. 

2.  One  who-  obtained  a  contract  by  which 
defendants  agMed  to  oonvey  land  to  such-  per- 
sons as  be  might  designate  is  the  proper  plain- 
tiff in  a  suit  for  specific  performance,  and  per- 
sons to  wboiU  he  has  assigned  an  interest  in 
the  contract  are  not  necessary  parties. 

3.  There  is  a  special  deposit,  in  accordance 
with  a  contract  by  which  defendants  agreed 
to  convey  land  to  such  persons  as  plaint.S 
might  designate,  if  he  deposited  or  caused'  to 
be  deposited  ^$10,000  iu  the  bank  of  U.  by  a 
certain  day,  to  be  paid  to  del'endants,  as  part 
of  the  purchase  money,  if  title  tvaa  acce|)ted, 
OP  forfeited  to  defendants  if  plnintiS  failed  to 
coniDlete  the  purdiasei  whe>e  within  the  atipa- 
lated  time  H.,  who  was  aolveut  and  had  tbe 
money  in  his  bank,  agreed  with  J.  to  put  that 
mnch  money  in  rtie  bank,  subject  tto  the  con- 
tract; to  the  oredit  of  J'.,  who  had  obtaued  an 
interest  iu  the  ooutraet,  and  agreed  with  plain- 
tiff to  pay  defendants;  H.  at  the  same  time 
notitring  defendants  that  J.  had  deiioxitcd 
910,000  iu  tjho  bank,  account  of  plaintiffs 
ooBtract,  thotq^'  no  entry  was  made  on  the 
books  of  the  bank  at  that  time,  and  after- 
wards all  that  was  done  was  to  credit  il.'s  ac- 
count With  $161000;  withont  any  entry  that  the 
deposit  was  for  the'  aocount  of  tbe  rontracC 

4.  Whei«  a  contract  for  sale  of  land  by  de- 
fendants to  plaintiff  provides  that  defendants, 
OU  failure  to  perform  for  60  days  after  ap- 
proval of  tttie  by  plaintiff  and  tender  of  pur- 
chase money,  shall  pay  plaintiff  i^lO.OOO  as  liq>- 
uidated>  diuaages-  for  such  failure,  pla.otiff  may 
recover  the  $10,000  as  liquidated  d.imiiges  in 
liieu  of  Rpecific  performance,  though  ho  sul'S  for 
it  aa  for  a  dielay  of  60  days  only,  and^alNo  seeks 
•pacifio  performance;  the  petition  setting  out 
all  the  facts,  and,  in  addition  to  the  prayer  for 
r&covery  as  stated,  also  praying  for  general 
and  special  relief. 

5.  Though  a  conti'act  for  pnrohase  of  lond 
required  deposit  ot  money  in  bank  by  the  pur- 
chaser, to  be  paid  as  part  of  purchase  money, 
or  forfeited  for  breach  by  him,  his  withdrawal 
thereof  after  breach-  and  refusal  to  perform 
by  the  vendoM  will  not  provont  his  recovery 
from   thera  of  stipulated  damages.- 

6.  Refusal  of  a  purchaser  to  receive  of  ven- 
dors money  tendered  by  them  as  liquidated 
damaires,  as  a  discharge  of  the  contract,  will 
not  defeat  his  right  to  recover  such  damages. 

T.  \N'here  a  contract  of  defendants  to  con- 
vey land  to  such  persons  as  plaintiff  may  des- 
ignate, if  he  shall  make  a  deposit  in'  bank  by 
a  certain  time,  does  not  provide  when  he  shall 
designate  such  persons,  it  is'  not  necessary  that 
he  furnish  tbe  names  to  the  bauk  when  the 
deposit  is  made,  but  it  is  enough  that  he  fur- 
nishes them  aftem-ardb,  when-  be  notifies  de- 
fendants that  the  title  is-  aitproved,    ' 

8. 1'laintiff  not  being  entitlod,  undor  his  con- 
tract for  purchase  of  land,  to  recover  the  liq- 
aidaCed  dumages  for  breach,  and  also  to  taava 

'  Writ  of  error  denied  by  supreme  court. 
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specific  performane«,  bis  iusistence  ou  afflrm- 
auce  of  that  part  of  the  jndgment  which  cri'^ots 
the  damages  la  anfiBcient  reason  for  affirming 
the  part  which  refuses  specific  performance. 

9.  A  purchaser  having  refused,  after  tender 
of  deed,  to  carry  out  the  contract  of  purchase 
by  paying  the  purchase  money  and  accepting 
deed,  the  Tenders  may,  by  notice,  rescind  the 
contract,  though  the  deed  made  an  unfair  des- 
ignation of  land  to  be  reserved;  they  having 
offered  to  correct  it  in  any  respect  in  which 
it  did  not  comply  with  the  contract,  and  he 
having  made  no  objection  to  it,  and  ignored 
the  tender. 
10.  Vendors,  by  recording  a  declaration  of  the 
existence  of  the  contract  of  sale,  do  not  malce 
an  election  which  will  defeat  their  right  to  re- 
scind on  refusal  of  the  purchaser  to  perform. 

Cross  appeals  from  district  court,  Harris 
county;  Wm.  H.  Wilson,  Judge. 

Action  by  J.  S.  Dougherty  against  W.  W. 
Hosklus  and  others.  From  the  Judgment, 
both  parties  appeal.    Affirmed. 

Hutcbeson,  Campbell  &  Hutcheson  and 
Lewis  R.  Bryan,  for  appellants.  Lovejoy, 
Sampson  &  Malevinsky  and  Hogg,  Robert- 
son &  Hogg,  for  appellee. 

GARRETT,  0.  3.  This  was  an  action  tor 
specific  performance  of  a  contract  to  convey 
land,  as  well  as  for  tbe  recovery  of  dam- 
ages stipulated  for  its  breach,  brought  by 
J.  S.  Dougherty  against  W.  W.  Hosklns  and 
others.  The  contention  of  tbe  plaintiff  was 
that  he  was  entitled  both  to  recover  of  tbe 
defendants  the  amount  of  damages  stipu- 
lated in  the  contract  for  their  failure  to  com- 
ply with  Its  terms  within  60  days,  and  to 
have  specific  performance  thereof  by  tbe 
conveyance  of  tbe  land.  From  a  judgment 
of  tbe  court  below  In  favor  of  the  plaintiff 
for  the  sum  of  |10,000,— the  amount  of  dam- 
ages stipulated  In  tbe  contract  to  be  paid 
by  tbe  defendants  In  case  of  its  breach  by 
them,— and  refusing  the  prayer  of  the  plain- 
tiff for  specific  performance,  both  parties 
have  appealed. 

On  October  23,  1900,  W.  W.  Hosklns,  for 
himself,  and  as  agent  for  his  codefendants 
entered  Into  a  written  contract  with  the 
plaintiff,  J.  S.  Dougherty,  which  Is  set  out 
in  full  in  tbe  record.  By  said  contract  the 
defendants  obligated  themselves  to  convey  or 
cause  to  be  conveyed  to  the  plaintiff,  or  any 
one  he  should  designate,  by  general  war- 
ranty deed,  title  to  about  40,000  acres  of 
land,  known  as  tlve  "Hosklns  Pasture,"  or 
"Montevideo  Ranch,"  situated  In  Brazoria 
county,  for  the  consideration  of  ?3  per  acre, 
provided  that  the  plaintiff  deposited  or  caus- 
ed to  be  deposited  In  the  banking  house  of 
T.  W.  House,  of  Houston,  Tex.,  the  sum  of 
$10,000  on  or  before  the  1st  day  of  January, 
1901,  and  caused  said  bank  to  notify  the  de- 
fendants of  said  deposit  not  later  than  said 
date.  The  time  in  which  the  said  deposit 
should  be  made  and  notice  given  was  subse- 
quently extended  to  the  8th  day  of  April, 
1901.  Upon  receiving  notice  from  said  bank 
that  the  said  |10,000  had  been  deposited, 
the  defendants  agreed  to  execute  and  deliver 


at  tbe  bank  a  general  warranty  deed  to  tbe 
party  or  parties  named  in  the  instructions  of 
the  bank,  vesting  in  them  good  title,  free 
from  all  incumbrance,  to  said  lands,  and  to 
deliver  at  said  bank  with  said  deed  com- 
plete and  correct  abstracts  of  the  title  to  tbe 
lands,  which  abstracts  were  to  be  examined 
and  passed  upon  by  the  attorneys  for  plain- 
tiff within  80  days  from  the  date  of  tbe 
receipt  thereof  by  the  bank,  and.  If  It  were 
determined  that  tbe  deeds  vested  good  title 
to  tbe  lands,  then  the  plaintiff  should  pay 
or  caused  to  be  paid  $3  per  acre  In  cash  for 
the  land  within  10  days  after  the  title  was 
approved  by  said  attorneys;  and.  If  the  plain- 
tiff failed  or  refused  to  pay  the  said  sum 
of  $3  per  acre  for  the  lands,  th«i  the  $10,000 
deposited  as  part  payment  of  the  purchase 
money  should  be  paid  over  to  the  defend- 
ants by  the  said  bank  as  liquidated  damages. 
It  was  further  provided  in  the  agreement 
that  If  the  tftles  to  said  lands  were  approved 
by  the  plaintiff's  attorneys,  and  the  pur- 
chase money  tendered  In  accordance  with 
the  provisions  of  the  contract,  and  the  de- 
fendants failed  to  perform  or  cause  to  be 
performed  the  things  required  of  them  un- 
der the  contract  for  60  days,  then  tlicy 
agreed  to  pay  to  the  plaintiff  the  sum  of 
$10,000  as  liquidated  damages  for  such  fail- 
ure. The  plaintiff  made  an  agreement  with 
J.  8.  Hogg  by  which  Hogg  and  others  were 
to  become  the  purchasers  of  tbe  land,  and 
furnish  the  money  to  make  payment  there- 
for In  accordance  with  tbe  contract  Ac- 
cording to  this  agreement,  Dougherty  retain- 
ed an  Interest  of  one-twelfth  in  the  con- 
tract, subject  to  a  Hen  In  favor  of  Hogg  and 
his  associates  for  the  return  of  tbe  purchase 
money  to  be  advanced  by  them.  And  on 
April  8,  1901,— the  day  to  which  the  time 
for  the  deposit  had  been  extended,— Hogg  re- 
quested T.  W.  House  to  put  the  money  to 
Hogg's  credit  In  bis  bank,  subject  to  tbe 
contract.  House  agreed  to  do  so,  and  noti- 
fied the  parties  by  telegram,  "J.  8.  Hogg  de- 
posited $10,000  In  my  bank,  account  of 
Dougherty  contract."  No  entiy  was  made 
upon  the  books  of  the  bank  on  that  date, 
and  Hogg  paid  no  money  into  the  bank. 
Afterwards,  on  April  23d,  the  account  of 
J.  S.  Hogg  was  credited  with  $10,000,  but 
no  entry  was  ever  made  on  tbe  books  show- 
ing that  the  deposit  was  for  the  account  of 
the  Hosklns  contract  This,  however,  was 
understood  by  House  and  the  cashier  of  the 
bank,  and  the  money  was  considered  as  held 
subject  to  the  contract  and  would  not  have 
been  paid  out  on  Hogg's  personal  check  for 
any  other  purpose.  At  the  time  House  agreed 
to  give  credit  to  Hogg  for  tbe  deposit,  he 
had  that  much  money  on  hand  In  the  bank. 
Tbe  defendants  knew  nothing  of  tbe  man- 
ner In  which  the  money  was  deposited  in 
the  bank  until  after  all  their  efforts  to  close 
the  contract  as  hereinafter  shown,  had  ceas- 
ed. On  May  11,  1901,  tbe  plaintiff  furnish- 
ed T.  W.  House  a  list  of  tbe  names  of  the 
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penons  to  whom  he  desired  tbat  the  land 
ghoDld  be  conveyed;  and  on  tbe  same  day 
be  and  his  associates,  by  J.  S.  Hogg,  as 
their  attorney,  notlfled  tbe  defendants  that 
tbey  had  examined  the  abstracts  of  title, 
wUch  had  been  approved  by  their  attorneys, 
and  that  they  accepted  the  title  to  all  of 
tbe  land,  and  tendered  the  defendants  the 
balance  of  the  purchase  money.  In  addition 
to  the  deposit  in  the  bank  of  T.  W.  House, 
and  donanded  a  deed.  The  abstracts  of  title 
did  not  disclose  an  oU  lease  upon  the  land 
which  the  defendants  had  given  to  one  Mun- 
hall,  and  on  acconnt  of  this  lease  they  were 
tmable  to  convey  a  good  title,  and,  In  reply 
to  the  tendo'  of  tbe  plaintiff  and  his  as- 
sodates,  so  notifled  them,  and  tendered  them 
tbe  sum  of  $10,000  liquidated  damages,  as 
provided  in  tbe  contract.  In  discharge  there- 
of. When  tbe  defendants  refused  tbe  ten- 
der of  tbe  purchase  money,  and  failed  to 
make  the  conveyance,  on  May  11th,  as  above 
stated,  the  deposit  was  withdrawn,  an«l  no 
longer  maintained  In  the  bank;  and  this  suit 
was  brought  In  the  name  of  J.  S.  Dougherty 
alone  for  specific  performance  and  the  re- 
coTety  of  damages.  On  May  16,  1001,  tbe 
defendants  filed  their  original  answer.  Aft- 
erwards the  defendants  got  a  discharge  of 
tbe  lease,  and  on  July  2A,  1901,  tendered  the 
plalntlfr  and  his  associates  a  general  war- 
ranty deed  for  the  land,  by  executing  the 
same  and  Iiandlng  it  to  T.  W.  House,  sub- 
ject to  examination  and  Inspection  by  the 
plaintiff  and  his  associates,  or  their  attor- 
neys, to  be  delivered  to  them  unconditionally 
npon  payment  of  the  balance  of  tbe  purchase 
money,  with  6  per  cent.  Interest  from  May 
11.  1901.  The  defendants  also  notified  tbe 
plaintiff  and  bis  associates  that  the  deed  had 
been  made  in  accordance  with  tbelr  construc- 
tion of  the  contract,  but  that,  if  tbe  contract 
liad  not  been  complied  with  in  any  respect, 
conection  wt>uld  be  made,  upon  their  atten- 
tion being  called  to  the  fact.  Tbe  deed  ten- 
dered by  tbe  defendants  designated  tbe  lands 
stipnlated  to  be  reserved  In  the  contract  In 
two  tracts,  and  in  a  long  strip,  which  divid- 
ed tbe  land  to  be  conveyed  In  an  incon- 
venient and  unreasonable  manner.  The  de- 
fendants also  notifled  tbe  plaintiff  and  his 
associates  of  their  "readiness  to  have  a  de- 
cree entered  in  accordance  with  the  prayer 
of  plaintiff's  petition  and  the  terms  of  tbe 
contract,"  in  tbe  salt  then  pending  for  spe- 
cific performance,  if  they  should  prefer  that 
coarse  to  taking  a  deed  which  had  been  ten- 
dered. These  offers  of  the  defendants  were 
ignored  by  the  plaintiff  and  his  associates; 
and  afterwards,  on  August  8,  1901,  tbe  de- 
fendants fnrther  notifled  them  that  If  de- 
fendants were  not  advised  by  August  12, 
1901,  that  they  were  prepared  to  close  the 
sale,  defendants  would  assume  tbat  tbey  bad 
abandoned  the  idea  of  buying  tbe  land,  and 
would  act  accordingly.  Tbe  plaintiff  was 
Insolvent  when  he  entered  Into  the  contract 
with  tbe  defendants,  and  was  so  op  to  the 


time  of  tbe  trial;  but  be  got  an  agreement 
from  3.  S.  Hogg  and  hla  associates  to  buy 
fhe  land,  and  they  deposited  tbe  full  amount 
of  tbe  purchase  money  in  the  bank  of  T. 
W.  House,  and  tendered  It  and  demanded  a 
deed  as  above  stated.  When  tbe  suit  was 
brought  the  defendants  Immediately  entered 
an  appearance  to  the  then  pending  term  of 
tbe  court,  and  demanded  a  trial,  to  which 
the  plaintiff  would  not  agree;  and,  owing  to 
the  crowded  docket,  the  case  went  over  to 
tbe  next  term  of  the  court  On  April  13, 
1901,  the  defendant  W.  W.  Hosklns,  for  him- 
self, and  as  agent  for  tbe  other  defendants, 
.executed  and  put  upon  record  in  Brazoria 
county  a  declaration  reciting  the  contract  and 
the  deposit  of  tbe  $10,000  in  House's  bank, 
and  gave  notice  of  tbe  existence  of  such 
contract. 

We  do  not  construe  the  contract  as  the 
plaintiff  construes  it,  but  are  of  the  opinion 
that  it  was  an  offer  by  the  defendants,  to  be 
accepted  by  the  plaintiff  by  tbe  deposit  of  tbe 
money  by  tbe  time  stipulated;  and,  in  case  tbe 
plaintiff  should  accept  the  titles  and  tender 
the  balance  of  tbe  purchase  money,  the  de- 
fendants had  60  days  within  which  to  com- 
ply on  their  part,  by  a  conveyance  of  tbe 
land,  on  default  of  which  they  became  liable 
to  pay  the  plaintiff  $10,000,  as  stipulated  dam- 
ages, not  for  a  delay  of  60  days,  as  contend- 
ed by  the  plaintiff,  but  for  a  failure  to  con- 
vey within  60  day&  We  are  therefore  of 
the  opinion  that  the  plaintiff  is  not  entitled 
both  to  recover  stipulated  damages  and  have 
specific  performance,  as  claimed. 

As  shown  by  tbe  evidence,  the  plaintiff  did 
not  assign  his  entire  Interest  in  tbe  contract. 
His  assignees  were  the  owners  of  partial  in- 
terests acqubred  subsequent  to  Its  execution, 
and,  by  the  terms  of  the  contract,  title  was 
to  be  made  to  the  plaintiff,  or  to  such  per- 
sons as  be  might  designate.  It  was  held  In 
Wlllard  V.  Tayloe,  8  Wall.  571,  19  L.  Ed.  501, 
that  the  owners  of  partial  int^ests  In  con- 
tracts for  land,  acquired  subsequent  to  theli 
execution,  are  not  necessary  parties  to  bills 
for  theb-  enforcement  And  in  Kelly  v. 
Tbuey  (Ma  Sup.)  16  S.  W.  62,  it  was  held 
that  the  agent  who  made  an  extx'ess  contract 
in  hla  own  name  to  purchase  land  could  alone 
compel  specific  performance.  Since  the  con- 
>  tract  was  with  Dougherty  alone,  and  obli- 
gated the  defendants  to  convey  the  land  to 
such  persons  as  be  might  designate,  he  was 
the  proper  plaintiff  In  a  suit  to  enforce  its 
performance.  Tbe  crucial  point  In  the  de- 
termination of  tbe  right  of  tbe  plaintiff  to 
any  recov»y  in  the  case  Is  whether  there 
was  a  deposit  of  $10,000  in  the  bank  of  T. 
W.  House  on  April  S,  1001,  as  required  by 
the  contract  Tbe  option  to  buy  and  the 
right  to  compel  a  conveyance  of  the  land 
could  only  be  secnred  by  a  deposit  of  tbe 
money  in  accordance  with  the  offer  of  tbe 
defendants.  It  was  necessary  for  the  deposit 
to  be  a  special  deposit,  which,  in  case  the 
title  was  accepted,  could  be  paid  over  to  the 
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def«ndaafB  «■  a  part  of  fbe  porchaie  money, 
or  forfetted  to  the  defendants  In  case  tlie 
plaintiff  eheuld  fail  to  complete  the  purchase. 
AccMdIng  to  tlie  terms  of  the  contract,  the 
plaintiff  was  required  to  deposit  or  cause  to 
be  deposited  in  tbe  bank  of  T.  W.  House  the 
sum  of  $10,000,  and  cause  said  bank  to  notify 
the  defeadanta  that  tbe  money  tras  held  oa 
the  terms  and  conditions  of  the  e»n0act  By 
the  terras  of  tbe  contract,  ta  esse  the  titles 
were  accepted  tbe  money  was  to  be  paid  as 
a  part  of  tbe  purchase  money,  or  to  be  for- 
fetted to  tbe  defendants  ia  case  of  default  on 
the  part  ot  plaintttl.  Such  a  fmid  Is  a  spe- 
cial, and  not  a  mere  genera),  de<()ostt.  Kimr- 
m^  V.  Dickson  (S.  D.)  S8  N.  W.  561,  25  L.  R. 
A.  30e,  49  Am.  St.  Bep.  869.  Tbe  deposit 
wonid  bare  to  be  of  such  character  that  ia 
case  of  tbe  l>ank's '  becoming  insolrent  tbe 
money  would  be  beld  as  a  trust  fund  to  be 
paid  to  tbe  account  of  tbe  contract  In  prefeiv 
ence  to  general  creditcnrs.  J.  B.  Hogg  could 
borrow  ot  the  bank  the  money  necessary  to 
make  tbe  deposit,  and  it  was  not  necessary, 
in  doing  so,  to  go  throngh  tbe  idle  formality 
of  handling  the  money.  T.  W.  House  bad 
the  mon^  in  the  bank,  and  uMerstood  the 
terms  of  tbe  contract,  and  agreed  with  J.  8. 
Hogg  to  hoVd  that  much  money  siAJect  to 
the  contract  and  so  advised  tbe  defendants. 
The  entry  of  the  transaction  was  noc  made 
en  the  books  of  tbe  bank  on  fbe  day  tbe  aT<- 
rangement  was  made,  but  tMb'  was  mot  re- 
quired tn  order  to  bind  tbe  parties.  Tte 
effect  of  tte  transaction  was  that  T..  W. 
House  loaned  J.  B^  Hogg  tbe  money,  but  Iwld 
tt  subJeeC  tO'  the  terms  of  tbe  agveement. 
House'  was  solvent,  bed  fbe  money  in  bis 
banK,  a^eed  wKb'  Hogg  tKa«  h«  woold  bold 
the  amount  for  tbe  purpose  stated,  and  so 
notified  the*  defendantsi  He  became  bound 
to  apply  tbe  money  in  aeeordanee  with  tbe 
agreement  of  the  partfes'.  and  in  case  be  had 
become  insolvent,  and  the-  defendants'  bad 
become  entltlied  to  receive  th«  money,  we 
think  they  would  have  been  entitled  to  bare 
it  paid  to  them  la  preferenee  to  geattrail  cred- 
itorsi 

It  is  objected  Ifliat  tibe  plabitiff  was  not 
entitled  to  weov*r  the  $10,000  as  liquidated 
dnmnges  in  lien  of  specific  performance,  be- 
cause be  sued  for  the  same'  as  for  a  delay  of 
m  days  only.  Bnt  the  petition  sets  out  tbe 
facts  fully;  and  In  addition  tc^  the  pmyev  for 
recovery,  as  stated,  prayed  fttr  general  and 
special  relief,  and,  ae  we  think,  supports  the 
judgment  Tbe  wltbdrowal  from  the  bank 
of  tbe  deposit  after  tbe  defendants  had 
breached  the  contract  and  notified  tbe  plain- 
tiff that  they  would  not  convey  the  land  can- 
not defeat  tbe  rigbt  of  tbe  plaintiff  to  re- 
cover the  stipulated  damages.  Nor  can  the 
refusal  of  the  plaintiff  tc  reoelre  the  money 
tendered  as  UqMldnted  damages  as  a  dis- 
charge of  the'  contract  defeat  the  right  to  re- 
cover SMch  dnniages.  The  contract  did  not 
require  tttnt  tbe  na'mes  of  tbe  persons  to 
vrbem  tbe  deed  should  be  executed  should  be 


rcnmlshed  to  tbe  bank  on  tite  day  tte  deposit 
was  required  to  be  made,  and  tb«  plaintiff 
was  not  la  default  In  this  respect  Tbe 
names  were  furnished  within  time. 

Upon  tbe  cross  appeal  of  tbe  plaintiff  from 
tlie  jn^ment  of  tbe  court  below  bi  refosing 
speeiflc  performance,  we  conclude,  briefly, 
that  the  plaintiff  cannot  recover  tbe  damages 
stipulated  In  tbe  contract  for  Mf  bireach,  and 
also  have  specific  performancer  ttaepsof.  He 
acquiesces  In  fbe  Judgment  of  tbe  eoort  be- 
low for  the  stipulated  damagesv  and  aaks  an 
affirmance  thereof.  He  cannot  have  both 
remedies,  and,  haying  recovered  a  Judgment 
for  damages,  wbicb  be  seeks  to  ba^ve  affirm- 
ed, this  alone  would  be  suScIent  reason  for 
tbe  affirmance  of  tbo  Judgment  refusing  spe- 
ctfic  performance.  It  is  conceded  that,  when 
an  option  holder  has  complied  with  his  op- 
tlon  contract,  he  can  generally  enforce  specific 
performance;  bnt  In  this  case  the  plaintiff, 
after  a  deed  bad  been  tendered  to  bim,  con- 
TCylng  tbe  land  to  tbe  persona  designated  by 
blm,  refused  to  carry  out  the  cootraict  by 
paying  the  balance  of  tbe  purchase  mo*ey 
and  accepting  the  deed.  Tbe  defendants 
were  not  obliged  to  hold  tbe  matter  open  ii>- 
deftnltely,  but  could  Rsclndi  tl»  contract 
which  tbey  did,  by  mmee  to  the  pltlntifl.  It 
Is  not  am  answer  to  say  Ibvt  Ae  defendaaitR 
made  an  nnfair  decdgnstlon  in  the  deed  of  tbe 
land  to  be  reserved,  because  tbey  off«red  to 
correct  it  In  any  respect  In  wblab  It  did  not 
comply  with  the  contraot  Bnt  tine  plaintKC 
made  no  objectinn  to  tbe  snffldleacy  of  tbe 
deed,  and  Ignored  Che  tender  of  tt  afltngetber. 
He  should  at  least  barve  stated  bts  objectioas, 
and  given  tbe  detendants'  an  opportunity  to 
meet  tbem.  Not  barring  done  so,  be-  cannot 
complain  thac  a  «iiffl>clent  deed  ^fns  not  tend- 
ered. Hnckett  v.  Hnson,  3  Wend.  %&;  CMI- 
bert  T.  Metier,  11  lownr  49S;  Moak  v.  Bry- 
ant, 61  MISB.  5001;  Kenniston  v.  Blafcie,  121 
Mass.  562;  Blgter  v.  Morgan,  71  N.  Y.  812; 
Carmen  r.  Pultz,  21  N.  Y.  6M.  The  record 
of  die-  declaration  of  tbe  existence  of  the  con- 
tract was  not  an  election  which  would  defeat 
the  right  of  reaclsslonL  Tbere  are  other 
equitable  reasons  for  refusing  specific  per- 
tormance,  which  need  not  be  entered  upon 
at  length.  Pomeroy  says  that  when  tbe  par- 
ties have  added  a  provision  to  an  agreement 
for  the  payment  In  case  of  breach  of  a  certain 
sum,  wblcb'  is  truly  llqaidbted  damagen,  and 
not  a  penalty,  stipulating  for  one  of  two 
things  in  the  alteruatlve,  equity  will  not  In- 
terfere to  decree  specific  performance  of  the 
first  alternative.    1  Pom.  Bq.  Jur.  {  447. 

We  think  what  has  been  said  disposes  of 
the  assignments  of  error  made  by  both  ap- 
peals, and,  finding  no  error  in  tbe  Judgment, 
it  is  affirmed.    Affirmed. 

On  Motion  for  Rehetulnt. 

(June  S,  1902.) 

In  response  to  the  request  of'  Ho^lns  for 
additional  conclusions  of  f act  npoa  tile  quea- 
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tlon  of  tbe  deposit  by  J.  S.  Hogg  of  the 
^0,000  forfeit  money  in  the  bank  of  T.  W. 
Honse,  ana  the  tender  of  the  deed  to  the 
plafntur,  we  find:  (1)  That  when  Honse 
agreed  to  give  credK  to  J.  8.  Hogg  tat  the 
deposit  of  $10,000,  House  had  that  much 
money  on  hand  tn  bis  bank.  (2)  At  the  time 
Honse  extended  the  credit  to  Hogg  tor  the 
flO.OOO,  Hogg'a  accomit  with  the  bank  show- 
ed that  he  had  less  than  $100  on  deposit  In 
the  bank.  The  deposit  of  the  $10,000  depend- 
ed oiran  the  agreement  of  House  to  gire  Hogg 
credit  for  that  amount  for  the  purpose  of 
meettng  the  contract,  to  be  held  by  House 
subject  to  ttie  contract,  and  the  telegram  of 
House  to  Hoeklns  by  which  House  notified 
Hosklns  that  Hogg  had  deposited  the  money 
OD  accomit  of  the  Dougherty  contract  As 
before  stated,  no  entry  was  made  on  the 
books  of  the  bank  until  April  23d,  and  the 
matter  rested  April  8th  on  the  oral  proinlBe 
of  Honse  made  to  Hogg,  and  House's  tele- 
gram to  Hosklns.  We  deem  It  unnecessary 
to  set  ont  It  length  the  testimony  of  Dunn, 
the  cashier  of  the  bank,  or  that  of  J.  S.  Hogg. 
It  to  uncontradicted,  however,  and  the  su- 
preme court  may  examine  it  at  length.  Our 
eonclnsion  that  there  was  a  snfllclent  deposit 
to  the  legal  efFect  gfven  to  undh^nted  facts. 
(8)  l^e  money,  according  to  the  agreement 
wtth  Souse,  was  to  remirln  In  the  bank  sub- 
ject to  the  contract,  and  Dtmn's  statement 
thsit  tt  was  to  remain  there  40  days  was  not 
eotrect.  otherwise  than  as  his  midergtanding 
from  the  contract  how  long  the  deposit  was 
reqnired  to  be  maintained.  (4)  The  conclu- 
sions heretofore  filed  set  ont  the  facts  fully 
wRh  respect  to  the  tender  of  title  by  defend- 
ants from  Jtrly  24>  to  Aagust  12,  1901,  and 
that  the  plahitHf  Ignored  the  tender,  and  did 
Bet  aceet>t  anS  pay  for  the  land. 

The    motkm    for   rehearing    is   overruled. 
Ofciiuled. 


INTEBMATIOMAI.  A  G.  N.  R.  CO.  r.  PHIL- 

IilPS.» 
<C*«rt  ef  CMI  Appeals  «f  Teua.     Hey  8, 

1902.> 

CABRIBRS-NEeUOBMCB-INJURT  TO  FA88BN- 
GEE— INSTRUCTIONS. 

1.  A  passenger  was  Injured  by  the  window 
•(  a  car  falliog  on  his  flnffers,  and  in  an  action 
fas  the  inJoaiBB  it  was  shown  that  tke  ear  bad 
laft  a  place  of  general  iaapeetioa;  that  it  was 
a  new  one,  and  that  the  window  waa  supplied 
with  proper  catcheH.  but  that  tbe  window  was 
aot  raised  above  the  catches;  and  that  It  is 
aometimes  difilenlt  to  raise  windows  above 
catches  on  new  eais.  Held,  that  tbe  evidence 
waa  snfDcieut  to  sustain  a  verdict  for  plniutiff. 

2.  A  rharxe  that  tbe  jary  were  the  exclusive 
jedges  of  the  credibility  of  witnesHes,  etc.,  in 
the  nsnal  form  in  jury  caaea.  could  not  have 
prejudiced  defendant. 

Appeal  from  district  court,  Hongton  comi- 
ty: John  Tonng  Gooch,  Judge. 
Actkin  by  H.  X  PbUUpe  agaJnat  the  In- 


*>«heariaK  denied. 


tematlonal  A  Great  Northern  RaQroad  Com- 
pany. From  a  Judgment  for  plalntiil,  de- 
fendant appeals.    Affirmed. 

N.  A.  Stedman,  John  I.  Moore,  and  Q.  H. 
Gould,  for  appeUimt  Adams  ft  Ad«m«>  for 
appellee. 

OABRETT,  C.  J.  Thto  Bcttoil  was  bron^t 
by  the  appellee  to  recover  of  the  appellant 
damages  for  a  personal  Injury  received  by 
the  appellee,  while  a  passenger  on  one  of  the 
appellant's  trains,  by  a  window  falling  npan 
his  fingers.  The  case  was  tried  by  a  Jury, 
and  resulted  In  a  Judgment  in  favor  of  the 
appellee  for  the  sum  of  $600.  The  appellee 
entered  the  car  at  Palestine  as  a  passenger, 
and  seated  himself  by  an  open  window.  Pal- 
estine Is  a  place  of  general  Inspectien,  and 
tbe  train  upon  which  the  appellee  took  pas- 
sage left  Palestine  as  Its  starting  point. 
After  the  train  had  run  some  distance,  the 
car  in  which  the  atvellee  waa  riding  gave  a 
lurch  at  a  low  place  in  the  track,  and  swmig 
over,  when  tbe  window  fell  and  mashed  two 
lingers  of  appellee's  right  hand,  with  which 
he  had  canght  hold  of  the  window  sill  to 
support  himself  as  the  car  lurched.  It  was 
shown  by  the  evidence  that  the  ear  was  a 
new  one,  and  that  the  window  waa  supplied 
with  two  locks  and  catches,— the  latest  and 
best  appliances  for  holding  It  iq>,— and  was 
all  right,  and  would  not  fall  if  raised  above 
tbe  catches.  On  new  cars  It  Is  sometimes 
diflicult  to  push  the  wtndows  above  the 
catches,  and  It  took  a  little  more  strength 
tban  uanai  to  raise  the  winAow  ia;  (}neetion. 

Appellant  rsqwested  tke  court  to  instniet 
the  Jary  to  return  a  verdict  in  Its  faver  on 
the  greond  that  the  evidence  failed  to  show 
negligence  on  its  part  or  that  of  Its  ageats 
or  servants.  This  InstnietleB  was  properly 
refused,  because  there  was  evideDoe  from 
which  the  Jury  ceuld  Infer  negligence.  AI- 
thoBgb  the  window  was  prsbabiy  raised,  and 
left  Janmied  and  unsupported  by  the  catches, 
by  scsne  psraon  other  dian  an  agent  or  serv- 
ant «l  the  appellant,  yet  it  waa  the  duty  of 
the  appellant  to  have  the  car  inspected  at 
Palestine,  and  a  proper  Inspection  wonM 
have  disclosed  the  ansafe  condttion  of  the 
window.  The  evidence  was  sufficient  to  sus- 
tain the  verdict.  There  waa  no  error  la  re- 
fusing the  special  charge  requested  by  tbe 
appeliont  upon  tke  burden  of  proof.  The 
Instruction  of  the  court  upon  lliat  subject, 
taken  in  connection  wttb  other  portions  of 
the  charge  setting  out  what  It  was  necessary 
for  the  appellee  to  prove  to  entitle  him  to  re- 
cover, was  snfflcient.  There  could  have  been 
no  prejudice  to  the  appellant  in  the  charge 
that  the  Jury  were  the  exclusive  Judges  of 
the  credlUUty  of  the  witmoooa,  ete^  la  tbe 
usual  form  in  ■  Jnry  eaae; 

There  being  ao  error  In  the  ncovd,  the 
Jiudgment  of  tke  court  below  wlH  b*  aflniMd. 
Affirmed. 
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OORBBTT  T.  SAYBRS.1 

(Court  of  Civil  Appeals  of  Texaa.     May  19, 

1902.) 

SALE  OP  CATTLE— PAYMENT  IN  LAND— ACTION 
FOR  PRICE— MEASURE  OF  DAMAQES— HARM- 
LESS ERROR  — INSTRUCTIONS  — FAILURE  TO 
RETURN  DEED— EFFECT  AS  TO  RECOVERY. 

1.  Under  a  contract  for  the  sale  of  cattle 
at  an  agreed  price,  to  be  paid  for  in  land,  the 
seller,  on  the  buyer's  default,  may  recover  in 
money  the  aereed  price  of  the  cattle  which 
were  delivered  and  accepted  pursuant  to  the 
contrart,  tbonch  he  might,  if  he  chose,  recover 
the  value  of  the  laud. 

2.  Where,  under  the  pleadings  and  undis- 
puted evidence,  a  seller  of  cattle,  suing  the 
buyer,  was  entitled  to  recover  in  money  the 
price  stipulated  in  the  contract,  which  was  to 
be  payable  in  land,  and  the  verdict  of  the 
Jury  is  for  a  less  amouut  than  the  contract 
price,  defendant  cannot  complain  of  errors,  U 
any,  affecting  the  amount  of  recovery. 

3.  In  an  action  for  the  price  of  cattle,  paya- 
ble in  land,  brought  on  defendant's  default, 
there  was  no  error  iu  refusing  to  direct  a  find- 
ing for  defendant  because  plnintiff  had  not  re- 
turned a  deed  of  the  land  delivered  him  by  de- 
fendant, where  it  conclusively  appeared  that 
plaintiff  was  asserting  no  title  thereunder,  and 
that  it  was  never  accepted  as  a  conveyance, 
was  unacknowledged,  aud  was  delivered  to  his 
attorney  solely  to  have  the  title  examined. 

Appeal  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Actl'in  by  B.  F.  Sayers  against  W.  C. 
Corbett.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Bullitt  &  I.<ouls,  for  appellant.  T.  W.  Ar- 
cher and  A.  H.  Jayne,  for  appellee. 


PIiEASANTS.  J.  Appellee  brought  this 
suit  upon  tbe  following  contract:  "Know  all 
men  by  these  presents  that  we,  W.  O.  Cor- 
bett, of  the  first  part  and  B.  P.  Sayers,  of 
the  second  part,  both  of  the  county  of  Harris, 

have  this made  the  following  trade  and 

agreement,  to  be  consummated  on  the  follow- 
ing conditions,  to  wit:  First  the  said  Oor- 
bett  has  this  day  sold  to  the  said  Sayers  lots 
Nos.  1  and  4  of  tbe  subdivision  ot  lO-acre 
block  No.  39,  Holman  survey,  in  Harris  coun- 
ty, adjoining  the  city  of  Houston,  composed 
of  18  lots,  at  the  rate  of  $250.00  each,  or 
as  many  of  the  said  lots  at  said  rate  as  the 
said  Sayers  may  be  able  to  deliver  cattle 
therefor,  upon  the  following  prices  and  condi- 
tion: That  Is  to  say,  the  said  Sayers  has 
this  day  sold  and  delivered  to  the  said  Corbett 
133  head  of  stock  cattle,  now  at  the  Houston 
stock  yards,  branded  6  on  the  right  hip,  at 
and  for  the  price  of  $13.50  per  head,  and 
agrees  to  deliver  to  said  Corbett  66  head,  not 
to  exceed  10  6  months  old  calves,  at  La  Porte, 
Texas;  said  cattle  at  the  price  of  $13.50  per 
bead;  and  the  said  stock  at  La  Porte  branded 
4-4;  and  to  be  delivered  within  ten  days,  or 
such  time  as  may  be  agreed  on;  and  the 
Mid  Sayers  also  agrees  to  deliver  as  many 
as  one  car  load  more  cattle  at  the  price  of 
$16.00  per  bead,  calves  thrown  In,  of  a  good 

'  Rebcarlng  denied,  and  writ  o(  error  denied  by  su- 
j  rcme  court. 


average,  to  be  delivered  In  Honston;  said 
delivery  to  be  made  forty  days  from  this 
date.  Said  cattle,  at  the  price  aforesaid,  are 
hereby  sold  to  said  Corbett  in  payment  for 
said  lots,  as  far  as  they  will  go,  at  the  price 
of  $250.00  each.  The  said  Sayers  not  bring 
bound  to  take  any  more  lots  than  be  cares 
to  deliver  cattle  at  the  price  aforesaid.  Said 
Corbett  to  deliver  a  deed  to  said  property, 
free  of  any  liens,'  to  whomsoever  the  said 
Sayers  may  designate.  Said  Corbett  agree- 
ing to  deliver  deeds  to  as  many  of  said  lots 
at  the  above  ratio  as  cattle  delivered  may 
amount  to  at  the  time  of  delivering  said  cat- 
tle. Said  cattle  to  be  of  a  good  average  and 
healthy  stock.  And  the  said  Sayers  docs 
hereby  bargain  and  sell  and  convey  to  said 
Corbett  the  said  4-1  brand,  to  be  used  by  the 
said  Corbett  should  he  so  desire.  Said  lots 
are  to  be  selected  consecutively,  beginning  at 
the  corner  of  Crawford  and  Elgin  streets. 
Witness  our  hands  the  date  last  above  writ- 
ten. W.  C.  Corbett.  B.  F.  Sayers."  After 
setting  out  the  terms  of  the  contract  the 
petition  alleges  that  plaintiff  delivered  to  the 
defendant  the  133  bead  of  stock  described  in 
said  contract  on  the  10th  day  of  October, 
1899,  and  the  defendant  received  the  same  at 
the  stock  yards  in  the  city  of  Houston;  that 
defendant  has  failed,  neglected,  and  refused 
to  execute  and  deliver  to  plaintiff  a  deed  to  a 
sufficient  number  of  the  lots  described  In  said 
contract  free  of  all  liens,  at  the  agreed  price 
of  said  lots,  to  pay  for  said  133  head  of 
cattle  at  tbe  agreed  price  of  $13.60  per  bead, 
and  has  failed  and  refused  to  execute  and 
deliver  to  plaintiff  a  deed  to  any  of  said'  lots, 
or  in  any  manner  to  pay  plaintiff  for  said 
stock;  that  said  133  head  of  stock  so  deliver- 
ed by  plaintiff  to  the  defendant  were  rea- 
sonably worth  on  the  market  at  Houston,  Tex., 
tbe  sum  of  $13.50  per  head,  and  were  in  the 
aggregate  of  the  market  value  of  $1,795.50. 
The  prayer  Is  for  Judgment  tar  the  sum  of 
$1,795.50,  with  Interest  thereon  at  6  per  cent, 
per  annum  from  October  10,  1S99,  and  for 
general  relief.  The  defendant  answered  by 
general  demurrer  and  general  denial.  The 
evidence  shows  that  the  cattle  In  the  stock 
yards,  mentioned  and  described  In  tbe  con- 
tract before  set  out  were  taken  from  the 
stock  yards  by  the  appellant  on  the  10th  day 
of  October,  1809.  The  appellant  testifies  that 
appellee  gave  him  an  order  on  the  stock  yards 
for  the  stock  at  tbe  time  the  contract  was 
executed,  and  that  he  went  to  the  yards  for 
the  cattle  on  tbe  same  day,  and  when  he 
reached  there  be  found  8  head  dead.  The 
trade  was  In  fact  made  on  the  9th  of  October, 
and  appellant  and  appellee  on  the  evening  of 
the  9tb  examined  and  counted  the  cattle,  and 
appellant  agreed  to  accept  them  In  the  stock 
yards.  The  contract  was  drawn  up  on  the 
evening  of  the  9th,  but  was  not  executed  in 
duplicate  until  the  next  morning.  Appellee 
testified  that  appellant  told  him  several  we^ks 
after  the  stock  were  delivered  to  him  that 
when  he  went  to  the  stock  yards  to  get  the 
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cattle  be  found  S  of  them  dead.    Appellant 
denied  tbls,  bnt  upon  cross-examination  he 
testified  that  6  head  of  the  cattle  gave  out 
on  the  way  from  the  stock  yards  to  his  pas- 
ture, and  he  gave  them  away;   2S  heed  died 
after  they  reached  the  pasture;  and  he  after- 
wards sold  110  head.    The  stock  were  poor 
and  in  bad  condition  generally.    Appellee  tes- 
tlflea  that  they  were  worth  In  the  Houston 
market  on  the  day  of  said  sale  the  average 
price  of  $13.50  per  head;  that  be  had  a  gen- 
eral knowledge  of  the  market  value  of  stock, 
had  bought  and  sold  cattle  at  La  Porte  and 
other  places,  but  had  never  sold  any  at  Hous- 
ton before  this  time,  but  that  he  knew  the 
market  valne  of  other  stock  in  Houston  at 
this  time,  from  conversations  he  had  had  with 
five  or  six  cattle  buyers  to  whom   he  had 
tried  to  sell  the  stock  l^efore  be  sold  them 
to  the  appellant    Settagast,  a  witness  for 
appellant,    testified   that   the  market  value 
of  tbls  stock  In  the  city  of  Houston  at  the 
time  tbey  were  sold  to  appellant  was  $6  per 
head,  and  the  appellant  testified  that  such 
value  was  not  more  than  $10  per  head.    On 
the  same  day  the  contract  was  executed  and 
the  stock  delivered  to  appellant,  he  delivered 
to  plaintiff  a  deed  to  seven  of  the  lots  de- 
scribed in  the  contract    This  deed  recites  a 
consideration  of  $1,750,  and  was  signed  by 
appellant.    Accompanying  this  deed  was  an 
abstract  of  the  title  to  the  lots.    The  deed 
and  abstract  were  turned  over  to  T.  W.  Ar- 
cher, appellee's  attorney,  for  examination,  and 
were  introduced  in  evidence  by  the  plaintlfT. 
The  abstract  shows  that  the  lots  were  Incum- 
bered with  a  mortgage  to  secure  an  indebted- 
ness of  $1,600.    This  Hen  had  not  been  releas- 
ed at  the  time  of  the  trial.    After  appellee 
vras  Informed  of  the  existence  of  this  lien 
he  declined  to  deliver  any  more  cattle  under 
bis  contract  with  appellant  unless  said  lien 
was  released,  and  the  deed  signed  by  appel- 
lant properly  acknowledged,  and  so  notified 
the  latter.    Appellant  refused  to  secure  a  re- 
lease of  the  lien  or  to  acknowledge  the  deed. 
His  only  reason  for  not  complying  with  this 
requirement  of  his  contract  is  that,  as  he  ex- 
plained to  appellee,  he  wanted  to  purchase  a 
sofBdent  number  of  cattle  to  stock  a  ranch 
be  then  owned,  and  be  did  not  care  to  accept 
vaia  the  contract  only  the  cattle  delivered 
to  Iilm  by  appellee.    Archer  testified  that  he, 
as  attorney  for  the  appellee,  had  tried  to  in- 
duce the  appellant  to  have  the  lots  released, 
and  acknowledge  the  deed  to  the  appellee,  and 
appellant  had  refused  to  do  either  unless  ap- 
pellee delivered  all  of  the  cattle  mentioned 
ta  the  contract  and  declared  to  witness  that 
anless  the  other  cattle  mentioned  In  the  con- 
tract were  delivered,  he  would  beat  the  ap- 
pdlee  oot  of  the  whole  thing,  and  the  latter 
woold  not  get  a  coit  for  the  133  head  which 
had  been  delivered. 

Upon  these  facts  the  court  below  Instructed 
the  Jury  to  return  a  verdict  for  the  plaintiff 
■gainst  the  defendant  for  the  market  value 
<<  the  cattle  delivered  to  the  defendant,  at  the 


time  and  place  of  the  delivery,  with  Interest  at 
the  rate  of  6  per  cent  per  annum  from  the 
date  of  delivery.  Under  this  Instruction  the 
Jury  returned  a  verdict  for  plaintiff  for  133 
head  of  cattle,  at  $13  per  head,  with  In- 
terest at  6  per  cent,  from  October  10,  1899, 
and  Judgment  was  rendered  thereon  in  plain- 
tlfTs  favor  for  $1,986.20,  with  interest  thereon 
from  the  date  of  the  Judgment  at  the  rate  of  6 
per  cent,  per  annum.  By  proper  assignments  of 
error,  the  appellant  assails  the  Judgment  of 
the  court  below  upon  the  follov^lng  grounds: 
First.  Because  the  measure  of  damage  for 
the  breach  of  the  omtract  sued  on  was  the 
market  value  of  the  lots,  and  not  the  market 
value  of  the  cattle.  Second.  Because,  it  being 
shown  that  appellant  had  agreed  to  pay  for 
the  cattle  In  land,  appellee  could  only  recover 
the  market  value  of  the  land,  "unless  It  was 
shown  that  the  appellant  breached  the  con- 
tract without  any  legal  reason  for  so  doing, 
and,  as  there  was  a  conflict  of  evidence  upon 
this  Issue,  a  peremptory  instruction  to  find 
for  plaintiff  the  market  value  of  the  cattle 
was  error."  Third.  Because  the  court  erred 
In  refusing  to  instruct  the  Jury  to  returft  a 
verdict  for  the  defendant,  and  on  the  ground 
that  plaintiff  had  failed  to  return  the  deed 
to  the  lots  delivered  to  him  by  the  defend- 
ant. Fourth.  Because  the  court  refused  to 
instruct  the  Jury  that  the  defendant  was  not 
required,  under  the  contract  sued  on,  to  pro- 
cure a  release  of  the  Hen  upon  the  lots  "until 
all  the  cattle  that  plaintiff  was  requhred  under 
the  terms  of  the  contract  to  deliver  were  de- 
livered." Fifth.  Because  the  court  refused  to 
Instruct  the  Jury  that  they  should  not  consider 
the  price  stated  in  the  contract  In  determining 
the  market  value  of  the  cattle.  Sixth.  Be- 
cause the  verdict  of  the  Jury,  fixing  the  value 
of  the  cattle  sued  for  at  $13  per  head,  Is  with- 
out evidence  to  support  it 

We  think  none  of  these  objections  to  the 
Judgment  of  the  court  below  should  be  sus- 
tained. The  contract  sued  on  is  a  contract 
for  the  sale  and  purchase  of  cattle  at  an 
agreed  price,  to  be  paid  for  in  land.  It  being 
within  appellant's  power  to  release  the  lien 
on  the  lots  and  convey  the  same  to  appellee 
in  accordance  with  the  terms  of  his  contract, 
upon  his  fallpre  so  to  do  appellee  could  re- 
cover upon  said  contract  the  agreed  price 
of  the  cattle  which  had  been  delivered  to  the 
appellant  It  may  be  that  appellee  had  a 
choice  of  several  remedies,  and  he  doubtless 
could,  under  the*  facts  of  this  case,  recover 
the  value  of  the  lots,  but  he  was  not  con- 
fined to  that  measure  of  damage.  We  think 
the  case  presented  by  the  pleadings  and  evi- 
dence is  analogous  to  that  of  a  note  payable 
in  property.  If  the  maker  of  such  a  note 
fails  to  deliver  the  specific  property  on  or  be- 
fore the  maturity  of  the  note,  it  becomes  a 
money  demand.  Baker  v.  Todd,  6  Tex.  273, 
55  Am.  Dec.  776;  Short  v.  Abemathy,  42  Tex. 
94;  Bummel  v.  City  of  Houston,  6S  Tex.  10, 
2  S.  W.  740. 

The  appellant  agreed  to  purchase  from  ap- 
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pell«e  133  bea4  of  csttle  «!t  f  13.50  per  bead, 
with  the  uDderatandlng  tbat  be  could  pay  the 
purctULse  money  for  tlie  cattle  in  land  at  an 
•greed  price.  The  cattle  were  delivered  to 
appellant  In  accordance  wltb  tbe  terms  of  the 
contract  and  were  received  by  blm.  Upon 
such  dellVfery  tbe  appellee  was  entitled  to  th« 
agreed  coiiaideratlon  of  $18.50  per  bead,  wblch 
appellant,  under  tbe  contract  could  satisfy  in 
land.  He  having  willfully  refused  to  eonvey 
tbe  land  according  to  the  terms  «f  tbe  CCO' 
tract  tbe  agneed  consideration  for  tbe  cattle 
became  a  money  demand  in  favor  of  appellee. 
The  petitlcft  Id  this  case  alleges  tbe  oontract 
and  seeks  to  recover  tbe  contract  prioe  ef  tbe 
cattle.  It  also  alleges  that  the  coatract  price 
of  tbe  cattie  was  their  market  valve,  and  tbe 
oourt  below  submitted  the  case  to  tbe  Jury 
on  the  theory  that  plaintiff  was  only  entitled 
to  recover  tbe  market  value  of  tbe  cattle. 
Tbe  verdict  of  tbe  Jury  being  for  a  less  amount 
than  tbe  contract  prlce^  tbe  error  of  the  court 
In  submitting  tbe  market  value  of  tbe  cattle 
as  tbe  meaaure  of  damages  is  one  of  which 
appellant  cannot  complain.  Under  tbe  plead- 
ings and  the  undispnted  evidence  in  the  case, 
appellee  was  entitled  to  recover  tbe  agreed 
price  of  tbe  cattle,  and,  the  verdict  being  for 
a  less  sum.  It  Is  manifest  that  appellant  was 
not  injured  by  tbe  court's  charge  on  tbe  meas- 
ure of  damages,  nor  by  the  improper  admis- 
alon  of  testimony  as  to  tbe  market  value 
of  tbe  cattle. 

Tbe  court  below  did  not  err  In  refusing  to 
instruct  tbe  Jury  to  find  for  tbe  defendant  on 
tbe  groimd  that  tbe  plaintiff  bad  not  returned 
tbe  deed  delivered  blm  by  appellant  Tbe 
Readings  and  evidence  show  conclusively  that 
appellee  la  asserting  ne  title  under  tbe  deed; 
that  same  was  never  accepted  by  blm  «s  a 
conveyance  of  tbe  land,  was  nnacknewledged, 
and  was  delivered  to  bis  attorney  oidy  for 
tbe  purpose  of  having  the  title  to  the  property 
examined.  If  appellant  desired  to  have  the 
deed  delivered  to  him  or  canceled,  he  should 
have  asked  such  relief  in  bis  pleadings. 

We  think  it  unnecessary  to  ccxislder  tbe  re- 
maining objections  to  the  Judgment  in  detail, 
because,  under  tbe  views  before  expressed  as 
to  appellee's  rights  under  the  contract,  it  Is 
clear  that  none  of  the  requested  charges 
should  have  been  given.  There  la  bo  com- 
plaint that  tbe  verdict  of  tbe  Jury  is  unsup- 
ported by  tbe  evidence,  except  upon  tbe  issue 
(A  tbe  market  value  of  tbe  cattle;  and,  as 
before  stated,  this  was  not  under  tbe  plead- 
ings and  evidence,  a  material  issue  In  the 
case,  and  Judgment  should  have  been  ren- 
dered for  tbe  plaintiff  for  not  less  than  the 
amount  found  by  tbe  Jury,  regardless  of 
whether  said  amount  was  shown  by  tbe  evi- 
dence to  be  tbe  jmarket  value  of  tbe  cattle. 
We  think  tbe  evidence  shows  that  appellant 
has  deliberately  disregarded  the  obligaUons 
of  his  contract  aad  tbat  tbe  appellee  is  clearly 
entitled  to  recover  at  least  the  amount  award- 
ed him  by  tbe  Jury. 

Ko  error   being  shown  by  tbe  record  of 


whitA  appelliutt  c«a  <!Diai)IalQ,  tbe  JodgioeBt 
of  tbe  court  beiow  will  ba  affimed,  snA  It  Is- 
ao  ordered.    Affirmed. 


JAHB8  V.  NBIBB  «t  aL> 

(Oourt  of  Oivil    Appeals   of   Texas.    June   4» 

1902.) 

ADMINISTRA-nON    SALES-CONFIBMATION— 
REVERSAI#-COSTS. 

1.  Au  executor's  sale,  into  whidi  Rev.  St. 
art  2144,  requires  tbe  oountr  Judxe  to  inqtdra. 
and,  if  satisfied  that  U_  was  fairly  made,  to 
confirm,  cannot  be  sustained,  thougn  confirmed 
hj_  said  Judge;  belug  made  for  (85,800:  four 
witnesses  f«r  the  executor  fiztng  the  value  at 
from  $46,000  to  (50,000,  one  at  (40,000,  and 
one  at  (38.000,  and  five  witnesses  for  the  pur- 
chaser fixing  it  at  from  (,35,000  to  (10,000.  one 
at  (35,000,  and  one  .at  from  (90,000  to  (36,- 
000. 

2.  The  appellate  court,  on  reversing  tbe  <K>a- 
firmation  of  an  executor's  sale  for  inadeqaacy 
of  price,  will  set  aside  the  sale,  and  not  re- 
mand the  cause  for  a  new  trial;  there  being 
notbins  to  indicate  that  stronger  evidence  of 
adequacy  could  be  produced. 

3.  Where  an  executor's  sale  confirmed  by  tha 
county  judpe  is  set  aside  on  appeal  for  inade- 

Snacy  of  price,  costs  sboold  be  taxed  against 
le  estate. 

Appeal  from  district  court,  Bexar  county; 
S.  J.  Brooks,  Judge. 

Proceeding  by  John  H.  James,  execute, 
against  B.  A.  T.  W.  Nease  and  others.  From 
the  Judgment,  tbe  executor  appeals.  Re- 
versed. 

Ball  &  Ingrum,  for  appellant  Denman, 
franklin  &  McGown  and  Gea  0.  Altgelt,  for 
appellees. 

NEXIX,  3.  laait  to  a  probate  pcooeedias 
origlnatlnK  in  -tite  county  court  ApvetlanC 
In  pursuance  of  orders  of  sale  made  by  tjbe 
county  court  In  the  matter  of  tbe  estate  of 
Jamea  P.  Hickman,  deceased,  as  mecut<ur 
of  the  eatate,  on  October  1,  1901,  made  a 
public  sale  of  certain  real  property  belonging 
to  tbe  estate,  situated  in  the  city  of  San 
Antonio,  and  known  as  the  "Southern  HoteL" 
Geo.  0.  Altgelt  one  of  appellees,  at  tbe  sale 
bid  (35,800  cash  for  the  properly,  which  was 
the  highest  bid  therefor,  and  it  was  declared 
sold  to  blm.  The  executor  reported  tbe  sale, 
as  he  was  requbred  by  law,  to  the  county 
court  and  asked  tbat  it  be  inquired  Into, 
and  such  order  made  aa  might  be  deemed 
meet  and  iiroper.  Upon  bearing  testimony 
adduced  by  the  executor,  Geo.  C.  Altgelt, 
and  Mrs.  Nease  (a  mortgage  creditor  of  the 
estate),  tbe  county  court  on  tbe  llth  day 
of  November,  1001,  oonfinned  the  wale,  and 
ordered  the  executor  to  make  deed  to  the- 
purchaser  upon  bis  complytng  with  tta  terms. 
From  this  order  of  canSnnation  the  executor 
appealed  to  the  district  court,  where  tlie  mat- 
ter was  tiled  de  novo  on  tlie  22d  day  of  Feb- 
ruary, 1902,  when,  after  bearing  all  tbe  evi- 
dence adduced  by  tbe  respective  parties,  a 
decree  was  entared  conflrmtng  tbe  asla.    Freni 
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tbU  decree  ot  qbM tiw^b  tb*  Asecstor  «f 
the  estate  has  «j>pealed  t»  thto  canrt 

Tbe  ap^Uant  claims  tliat  tbe  sale  was  not 
for  tbc  fair  market  value  of  tbe  property. 
This  Is  the  only  isaue  In  the  case.    If  tbe 
cootentlon  of  appellaat  la  auaUlned  by  tlie 
wldencc^  tbe  Jadgayent  ebpuld  be  reversed; 
if  it  Is  not,  it  ebould  be  afBrmed.    Tb«  fol- 
lowing Is  an  epitome  of  tbe  testiKiony  npon 
the  iasae:    Three  witnesses  for  appellant  Ax 
the  value  of  tbe  property  at  from  $45,000  to 
$30,000,  one  at  $40,000,  the  appellant  at  945,- 
000.  and  D.  R.  Faat  at  |38,00a    Fire  ^vlt- 
nesses  for  appellee  fix  it  at  from  $35,000  to 
$U),000  (among  tbew  Is  appellee  Altgelt  bUn- 
aelf),  one  at  $35,000.  and  anotber  at  froni 
$30,000  to  $35,000.    It  Is  made  the  duty  aC 
the  connty  Judge,  at  a  regular  teem  «f  his 
court,  to  inquire  into  the  manner  in  which 
a  sale  of  this  character  Is  made,  and  to  hear 
evidence  in  support  of  or  against  the  report 
of  it,  and  U  satisfied  that  aucb  sale   was 
fairly  made,  and  in  confomtlty  to  law,  to 
alter  upon  the  minutes  of  the  court  a  decree 
confirming  such  sale.    Article  2144,  Rev.  St. 
This  Is  held  to  Include  tbe  fairness  and  ade- 
quacy of  tbe  price  at  which  tbe  land  Is  sold, 
as  well  as  its  conformity  to  law,  and  the 
absoiee  of  fraud  or  any  unfairness  In  man- 
ner of  making  the  sale.    If  the  land  was  sold 
for  an  nnfalr  or  inadequate  price,  tbe  sale 
was  not  "fah-ly  made,"  and  for  that  reason 
•honld  not  be  confirmed.    Hirshfleld  v.  Davis, 
43  Tex.  155.    In  administration  sales  It  is  a 
matter  of  prime  Importance  that  the  prop- 
erty should  bring  Its  fair  market  value.    The 
IntRests  of  creditors  and  beirs  or  legataes 
and  devisees  requh-e  this.     Wben  the  estate 
al  a  decedent  Is  in  administration,  those  in- 
terested In  It   can  only  look   to  the  courts 
to  guard  and  protect  their  Interests,  and  tbey 
liave  a  right  to  expect  that  the  property  of 
the  estate  will  be  so  managed  and  disposed 
of  that  Its  fab:  adequate  market  value  will 
be  obtained   by  tbe  court,  and   distributed 
among  those   entitled  to  receive  It    If  the 
property  Is  not  sold  for  its  fabr  market  value, 
the  loss  does  not  fall  upon  the  court  admin- 
Merlng  it,  but  those  entitled  to  receive  the 
property  or  Its  value.    In  such  an  event  an 
Injury  Is  done,   and  that  it  comes  from  a 
source  originated  for  the  purpose  of  prevent- 
big  tejvles  and  wrongs  renders  It  none  the 
leas  an  injury.    Courts  cannot  be  too  careful 
in  guarding   the  rights  of  those   interested 
to  the  property  of  an  estate  under  adminis- 
tration.   Tbe  duty  they  have  to  perform  is  in 
tbe  natsre  of  a  trust  of  the  most  sacred  char- 
acter, and  that  tbey  are  In  no  way  liable  for 
Its  breach  Is  a  greater  reason  for  Its  faitb- 
fol  performance.    "When  one  purchases  at  au 
administrator's  or  executor's  sale,  he  knows 
that  he  has  no  title  unless  tbe  sale  is  coo- 
trmed,  and,  if  there  is  a  conflict  between  bis 
interest  and  that   of  tbe  estate,   preference 
most  ordinarily  be  given  in  favor  of  the  lat- 
ter.   Hirshfleld  v.  Davis,  supra.    He  is  In  a 
PositioB  to  look  out  f«r  bis  ovb  iuteccst, 


«»d  laawn  that  te  vnsteg  -vpan  ibe  sale  tbe 
court  mnat  guard  and  protect  the  Interest  at 
the  estate,  and  In  doing  so  will  reject  tiie 
aaie  if  the  property  did  not  bring  Its  fair 
market  value.  Tbe  purchaser  takes  tbe 
cbancM  of  tbe  coivt's  finding  be  has  pur- 
ebaaed  at  a  ftiir  price.  If  tbe  consideration 
should  be  adjudged  Inadequate,  and  tbe  sale 
rejected  on  that  account,  he  is  in  no  attitude 
tn  complain,  for  bis  pnichase  was  knowingly 
made  subject  to  such  a  Judgment.  From 
carefally  considering  the  eridence  before  us, 
tbe  great  preponderance  of  which  is  in  fa- 
vor of  appellant,  we  are  of  tbe  opinion  tbat  it 
establlshjes  to  a  moral  certainty  that  the  prop- 
erty was  not  sold  for  Its  fair  market  value, 
and  that  it  Is  onr  dnty  to  reverse  tbe  Jndg- 
BMnt  of  tbe  district  court,  and  r^ect  and  set 
aside  the  sale,  which  is  accordingly  done. 
Reversed  and  rendered  tx  appellant 

JAMBS,  C.  J.,  entered  bis  disqualification, 
and  did  not  sit  In  this  cause. 

On  Motion  for  Rebearlng. 

(June  25,  1002.) 

NBILL,  J.  After  considering  this  motion, 
our  opinion  Is  unchanged  that  the  evidence  Is 
wholly  insufficient  to  support  the  Jndgment  af- 
firming the  sale.  Before  sncfa  a  sale  can  he 
rightly  confirmed,  it  must  reasonably  appear 
from  the  evidence  that  the  property  sold  for 
its  fair  market  value.  Unless  this  so  appears, 
the  law  bas  conferred  no  authority  npon  tbe 
probate  court  or  any  trlbnnal  to  devest  tbe 
estate  of  Its  title  and  vest  It  in  tbe  purchas- 
er. Tbe  establishment  of  tbe  fact  that  tbe 
estate  will  receive  in  exchange  for  tbe  prop- 
erty its  fair  market  value  is  a  condition  pre- 
eedeot  to  eoBfirmatlon.  The  evidence  con- 
vinces us  that  this  condition  does  not  exist 
If  this  condition  precedent  should  be  disre- 
garded, and  the  sale  confirmed,  tbe  eifect 
would  be  to  take  from  tbe  estate  tbe  differ- 
ence tietween  the  reasonable  market  value 
of  tbe  property  and  what  It  brought  at  tbe 
sale,  and  give  It  to  tbe  purchaser.  It  would 
be  to  place  executors'  and  administrators' 
rales  on  a  common  level  with  sales  betweea 
individuals  free  to  contract  without  restraint, 
where  Inadequacy  of  price,  if  the  contract 
be  not  tainted  with  fraud,  is  a  matter  of  no 
moment  Thus  tbe  protection  tbe  state, 
through  its  courts,  seelts  to  give  to  widows 
and  orphans,  and  all  others  interested  in  es- 
tates under  administration,  would  be  destroy- 
ed by  the  v«-y  means  iutendod  to  secure  it 
Our  conclusion  tbat  tbe  evidence  shows  tbe 
property  was  not  sold  for  its  fabr  market 
value  bas  not  been  reached  without  giving 
tbe  contrary  finding  of  the  trial  Judge  tbe 
full  weight  the  law  attaches  to  it  and  which 
die  known  ability  and  integrity  of  bis  honor 
so  Justly  entitle  it  to.  Having  reached  sucb 
condnsioB  after  tbe  most  careful  considera- 
tion of  tiie  evldeuce,  It  became  tbe  bounden 
duty  of  tbis  conrt  to  reverse  tbe  Judgment, 
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and,  we  thought,  to  render  snch  judgment 
as  sJiould,  under  the  tacts,  have  been  entered 
in  the  district  court  It  Is  urged  In  this 
motion  that,  should  it  be  conceded  the  con- 
clusion requiring  the  reversal  is  correct,  we 
should  remand  the  cause  for  another  trial, 
Instead  of  rendering  judgment  This  Insist- 
ence raises  the  only  question  upon  which  ei- 
ther member  of  this  court  has  any  doubt; 
for  there  is  some  evidence,  meager  and  un- 
satisfactory though  It  be,  tending  to  show 
an  adequate  consideration  was  bid  for  the 
property.  This,  were  it  not  for  the  iwcuUar 
nature  of  proceedings  of  this  character, 
might,  perhaps,  require  the  case  to  be  re- 
manded for  another  trial.  In  ordinary  causes 
the  rights  of  the  parties  do  not  have  their 
inception  and  are  not  founded  in  the  actions 
of  the  courts,  but  are  born  and  exist  inde- 
pendent of  judicial  proceedings.  Courts  may 
determine  and  declare,  for  the  purpose  of  en- 
fordug  them,  the  existence  of  such  rights, 
but  cannot  create  them.  In  such  cases, 
whenever  there  Is  any  evidence  upon  the 
question  of  the  existence  of  a  right  asserted 
and  sought  to  be  enforced,  from  which  or- 
/dluary  minds  may  reach  different  conclu- 
sions, such  question  must  be  decided  by  the 
trial  court;  and  an  appellate  court  though  It 
may  not  approve  the  decision,  can  only  enter 
its  disapproval,  and  remand  the  cause  for 
the  purpose  of  having  the  case  tried  again. 
Tlie  rights  of  a  purchaser  at  an  executor's 
«ale  have  their  Inception  In  and  are  dependent 
upon  judicial  action  for  existence.  Until  It 
Is  judicially  determined  that  he  purchased 
tlie  property  at  a  fair  market  value,  the  pur- 
chaser has  no  right  title,  or  interest  In  it 
His  only  right  is  to  have  the  question  upon 
which  his  title  depends  judicially  determined. 
Other  than  this,  until  the  question  is  decided 
in  his  favor,  he  has  no  rights.  When  the 
issue  is  to  be  determined,  it  must  appear 
from  the  evidence  that  the  property  was 
purchased  at  its  fair  market  value.  This 
must  be  shown  to  the  satisfaction  of  each 
'Court  before  whom  the  question  is  brought 
to  the  court  of  appeals,  as  well  as  the  trial 
court  If  there  is  a  failure  of  such  proof, 
no  right  has  been  acquired  by  the  purchaser, 
and  there  is  an  end  of  his  case,  and  nothing 
remains  to  be  sent  back  by  the  appellate 
4;ourt  for  trlaL  And  the  title  to  the  property 
remains  In  the  estate,  unatCected  by  .the  sale, 
subject  to  administration.  The  order  of  sale 
may  be  continued  In  force,  and  the  property 
resold.  At  such  resale  the  purchaser  at  the 
prior  one  may  bid  the  same  price,  and,  if 
the  property  does  not  bring  more,  the  exec- 
utor will  be  compelled  to  report  it  to  the 
probate  court  for  its  action.  Tlio  purchaser 
then  can  make  the  same  proof  tl..  ::  he  could 
liave  made  if  the  cause  had  been  remanded 
for  another  trial.  If  it  brings  more,  the  es- 
tate is  saved  the  difference  in  the  prices,  and 
In  either  event  the  former  purchaser  would 
not  be  deprived  of  anything  he  bad  a  right 
to.    This  case  seems  to  have  been  fully  de- 


veloped upon  the  trial,  and  as  the  c.idence 
wholly  falls  to  establish  that  the  property 
sold  for  Its  fair  market  value,  and  as  there 
is  nothing  to  indicate  that  appellees  can  pro- 
duce other  and  stronger  evidence  on  another 
trial,  we  believe,  when  the  peculiar  charac- 
ter of  the  case  la  considered,  we  did  not  err 
in  rendering  judgment  for  appellant.  Rail- 
way Go.  V.  Adams,  24  Tex.  Civ.  App.  237. 
58  S.  W.  1035,  and  authorities  cited.  In  our 
former  opinion  we  did  not  hold  that  the  ap- 
pellees should  be  taxed  either  with  the  costs 
of  this  or  the  trial  court  The  question  of 
costs  was  not  then  considered  or  passed 
upou.  We  are  of  opinion  that  the  costs 
should  be  taxed  against  the  estate,  and  bo 
order. 
The  motion  is  overruled. 


i.iflVT  et  al.  T.  WAGNER  et  al.i 

(Court  of   Civil  Appeals   of  Texas.    May  20. 
1902.) 

PRINCIPAL  AND  SURETY— AORHBMENT  TO  IN- 
DORSE NOTES— REFUSAL  —  EFFECT  —  BANK- 
RUPTCY OF  MAKER— DUTY  OP  PAYEE— VEN- 
DOR'S LIEN. 

1.  Where  a  sale  of  land  on  credit  was  in- 
duced aud  consummated  in  reliance  on  the 
written  agreement  of  a  third  peisou  to  indorse 
one  of  the  purchase-money  notes,  the  liability 
of  aurh  persou  under  the  agi-eement  after  his 
refusal  to  indorse  was  the  same  as  though  he 
bad  indorsed  the  note. 

2.  The  payee  of  a  bankrupt's  uote  owes  no 
duty  to  a  surety  thereon  to  prove  the  debt  as 
a  claim  aKainst  the  bankrupt  estate. 

3.  Where  an  indorsed  note  is  given  as  part 
of  the  purchase  price  of  land, — ^the  vendor  also 
retaining  a  lieu  therefor, — he  is  not  required 
to  exhaust  his  lien  before  collecting  of  the 
indorser. 

4.  Where  plaiutifE  sold  laud  to  a  third  party, 
relying  on  defendant's  written  agreement  to 
indorse  one  of  the  pnrcbase-money  notes,  aud. 
after  the  sale  was  consummated,  defendant 
refused  to  indorse,  piaintiS  owed  no  duty  to 
defendant  to  endeavor  to  obtain  another  in- 
dorser in  his  stead. 

Appeal  from  district  court  Galveston  coun- 
ty;   Robt  M.  Franklin,  Judge. 

Action  by  Clara  Wagner  and  others  against 
Louis  W.  Levy  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

James  B.  &  Chas.  3.  Stnbbs,  for  appel- 
lants. Terry,  Balllnger,  Smith  &  Cavin  and 
Ballipger  Mills,  for  appellees. 

GARRETT,  C.  J.  This  action  was  brought 
by  Clara  Wagner  and  others  against  Max 
Borschow  and  his  wife,  Sarah  Borscbow, 
Louis  W.  Levy,  M.  Rosenberger,  and  I. 
Hauser  (the  said  Hauser  both  personally  and 
as  trustee  In  bankruptcy  for  the  said  Max 
Borschow),  and  against  M.  S.  Ujffy  as  trus- 
tee in  a  deed  of  trust,  to  recover  the  amount 
of  certain  promissory  notes  given  for  the 
purchase  money  and  the  cost  of  improve- 

*  Rehearing  denied,  and  writ  of  error  dectod  hf  su- 
preine  court. 
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meats  apan  lot  No.  1%  the  IB.  )i  of  lot  No. 

13,  and  the  W.  )i  of  lot  No.  U  In  block  Na 
838  In  the  dtj  of  Galveston,  which  had  been 
mM  by  the  plaintiffs  to  Borscbow  and  wife. 
A  foredoenre  was  asked  of  the  Tendor's  lien, 
and  that  of  the  deed  of  tmst  giTen  by 
Bonchow  and  wife  to  M.  S.  UJfly  as  trnstee 
to  secure  the  payment  of  the  notes.  Judg- 
ment was  also  sought  against  the  d^end- 
ants  Jjeiry,  Hauser,  and  Rosenberger  upon 
their  agreement  to  indorse  and  as  the  in- 
dorsers  of  three  of  the  notes,— one  by  each 
of  them.  Pending  the  suit,  Hauser  and 
Boeenberger  paid  the  notes  indorsed  by  them. 
The  result  of  the  suit  was  a  judgment  in 
fsTor  of  the  plaintiffs  establlsliing  the  liens 
claimed  against  the  property  for  the  sum  of 
912,160JS7,— being  the  balance  of  principal, 
interest,  and  attorney's  fees  due  upon  the 
notes  sued  on,— but  wliich  proTlded  that  pro- 
cess should  not  issue  against  the  property 
of  Sarah  Borscbow,  wife  of  defendant  Max 
Borscbow,  nor  against  him,  as  he  had  been 
discharged  in  bankruptcy  since  the  making 
of  the  notes  and  creation  of  the  liens  sued  on. 
It  was  also  adjudged  that  Levy  owed  plain- 
tiffs $641.28  (being,  according  to  the  decree, 
tile  amount  <k  the  note  for  $576,  dated  June 
14, 1899.  due  12  months  after  date,  with  inter- 
est at  8  per  cent  per  annum,  $66.28;  total, 
$641.28),  which  note  he  had  refused  to  indorse. 
The  decree,  bowcTer,  provided  that  no  execu- 
tion should  issue  against  Levy's  property  un- 
less the  land  and  improvements  should  sell 
nnda-  the  foreclosure  for  less  than  $6,013.20, 
In  wliich  case  execution  should  issue  against 
Levy  for  the  difference  between  $6,013.20  and 
the  amount  realized  from  such  sale,  not  to 
exceed  the  said  sum  of  $641.28.  The  other 
orders  contained  in  the  decree  are  formal, 
and  need  not  be  recited.  There  is  no  state- 
ment of  the  facts  in  the  record,  and  the 
questions  here  presented  are  raised  by  as- 
signments of  error  upon  exceptions  to  the 
action  of  the  court  in  sustaining  demurrers 
to  the  defenses  pleaded  by  the  defendant 
Levy.  The  petition  alleged  the  sale  of  the 
tots  to  Borscbow  at  $3,000,  and  the  advance- 
ment to  him  of  $!5,000  for  the  construction 
of  Improvements  tbweon,  and  in  considera- 
tton  thereof  the  execution  of  12  promissory 
notes  by  Borscbow  to  the  plaintiff  for  the 
prindpel  amount,  and  interest  included,  to 
the  maturity  thereof,  and  further  alleged 
tliat,  by  a  contract  in  writing,  one  Jake 
Davis  and  the  defendants  Levy,  Hauser,  and 
Boseob^ger  (each  of  them)  agreed,  in  the 
order  named,  to  indorse  one  of  the  four  notes 
maturing  first  (tlie  said  notes  being  for  the 
nun  of  $576  each,  and  due,  respectivdy,  6, 
12. 18,  and  24  months  after  date),  but  that, 
when  the  note  to  be  indorsed  by  the  de- 
fendant Levy  was  presented  to  him  for  In- 
donement,  he  declined  to  indorse  the  same. 
He  was  sued  both  as  an  indorser  and  upon 
bis  agreement  to  indorse.  His  defenses,  to 
which  demurrers  were  sustained  in  the  court 
bdow,  are  summarized  as  follows:    (1)  That 

ao8.w.-s 


the  UaUllty  of  the  defendant  Levy  was  sec- 
ondary, and  that  the  plaintiffs  had  no  re- 
course against  him,  except  for  a  deficiency 
remaining  after  the  application  pro  rata  to 
this  note  and  the  others  of  the  proceeds  of 
the  sale  of  the  property  upon  which  the 
Hen  had  been  retained;  (2)  that  the  estate 
of  Borscbow,  who  had  been  adjudged  a 
bankrupt,  bad  paid  a  dividend  of  about  40 
cents  on  the  dollar  on  the  indebtedness  prov- 
ed against  him,  and  tiiat  plaintiffs  could  and 
would  have  collected  from  35  per  cent  to 
40  per  cent  on  their  claim  if  they  had  taken 
steps  to  obtain  such  payment  which  they 
wholly  failed  to  do;  (3)  that  after  the  de- 
fendant Levy  declined  to  indorse  said  note, 
plaintiffs  could  and  should  have  required 
Borscbow  to  prociure  another  Indorser,  and 
should  have  endeavored  to  make  the  amount 
thereof  out  of  other  assets  of  said  Borscbow; 
that  it  was  the  duty  of  plaintiffs  to  use 
ordinary  prudence  and  care  to  avert  or  lessen 
a  loss  resulting  from  a  breach  of  the  agree- 
ment—the terms  of  the  answer  being  that 
by  using  proper  or  ordinary  care,  plaintiffs 
could  have  fully  protected  themselves  against 
defendant's  alleged  failiure  to  indorse.  The 
contract  by  which  the  defendant  Levy  agreed 
to  Indorse  the  note  was  exhibited  as  a  part 
of  the  petition.  It  set  out  the  terms  of  the 
sale  to  Borscbow,  and  described  the  12  prom- 
issory notes  that  were  to  be  executed,  and 
recited  that  all  were  to  be  secured  by  ven- 
dor's Hen  and  mechanic's  lien,  or  otherwise, 
as  determined  by  the  vendors  of  the  parcels 
of  land,  and  further  that:  "Whereas,  It  be- 
ing desirous  to  have  the  first  four  of  said 
notes  indorsed  by  some  reliable  party,  for 
further  security:  Now,  therefore,  know  all 
men  by  these  presents  that  we,  the  under- 
signed, agree  and  will  Indorse  said  M. 
Borschow's  notes,  respectively,  when  pre- 
sented to  us,  as  follows:  *  t  *  2nd 
note,  of  $576.00,  payable  twelve  months  after 
Its  date,"  etc.,  "by  [signed]  L.  W.  Levy." 
This  agreement  was  dated  February  16, 1899. 
It  appeared  from  the  averments  of  the  pe- 
tition that  afterwards,  on  or  about  March 
11,  1899,  the  plaintiffs,  relying  upon  said 
agreement,  consummated  their  trade  with 
Borscbow. 

The  defendant  Levy  was  sued  both  as  an 
Indorser  and  upon  his  agreement  to  indorse, 
and,  so  far  as  any  questions  arising  upon 
the  record  are  concerned,  it  is  immaterial 
whether  the  suit  be  regarded  as  one  against 
him  as  an  indorser  of  the  note,  or  upon  his 
agreement  to  Indorse  it;  for,  in  case  of  the 
breach  of  an  agreement  to  indorse,  the  meas- 
ure of  damages  would  be  the  same  as  for 
a  recovery  upon  the  indorsement  and  the 
defenses  pleaded  by  blm  are,  we  think, 
equally  inapplicable  to  both  forms  of  action. 
If  he  had  Indorsed  the  note,  bis  llabiUty 
would  have  been  that  of  a  surety,  since  the 
agreement  was  to  Indorse  for  tbtt  purpose 
of  furnishing  security.  1  Daniel,  Neg.  Inst 
i  713b;  Cook  v.  Southwlck,  &^ex.  617,  60 
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Am.  Dec.  181;  Latham  t.  Flour  Mills,  68 
Tex.  127,  3  S.  W.  462;  Brandt,  Sur.  gg  147- 
154.  Tbe  intention  of  the  parties  was  tbe 
test  by  which  tUelr  relation  to  the  obliga- 
tion was  fixed.  By  the  agreement  that  the 
note  should  be  indorsed  as  further  security 
was  meant  that  It  should  be  In  addition  to 
the  security  furnished  by  the  lien,,  and  was 
intended  to  furnish  better  security  for  the 
entire  fund,  and  not  merely  to  secure  full 
payment  of  the  particular  note.  The  indorse- 
ment would  have  made  the  defendant  pri- 
marily liable  for  the  payment  of  the  entire 
amount  of  the  note,  as  surety,  and  his  agree- 
ment to  Indorse  must  be  given  the  same  ef- 
fect as  if  he  had  indorsed  it.  The  securities 
held  by  the  plaintiffs  for  the  payment  of  all 
of  the  notes  were  for  their  benefit,  to  secure 
all  the  debt,  and  should  be  applied  so  as  to 
give  them  the  fullest  security.  The  conten- 
tion that  the  note  indorsed  by  the  defend- 
ant should  be  credited  by  a  pro  rata  amount 
of  the  proceeds  of  the  sale  of  the  land'  is 
Inconsistent  with  the  idea  of  further  security 
of  the  entire  purchase  money.  Under  the 
bankrupt  law  the  defendant  had  the  same 
right  to  prove  up  the  note  for  payment  in 
the  bankruptcy  proceedings  that  the  plain- 
tiffs bad,  and,  if  plaintiffs  were  satisfied 
with  their  security,  they  were  under  no 
obligation  to  go  into  tbe  bankrupt  court  and 
prove  the  claim  for  the  benefit  of  the  surety. 
Mere  delay  and  passivity  of  the  creditor  does 
not  discbarge  the  surety.  He  has  bis  own 
efficient  and  appropriate  remedies.  1  Daniel, 
Neg.  Inst  gg  1326,  1339.  Nor  has  the  In- 
dorser  of  a  note  which  retains  a  vendor's 
lien  on  land  the  right  to  require  the  holder 
of  the  note  to  enforce  the  lien  and  sell  tbe 
property  before  he  can  have  Judgment  against 
the  Indorser.  Nesmith  v.  McLemore,  23  Tex. 
442.  Levy  was  bound  by  his  contract  to  In- 
dorse, and  It  Is  no  answer  to  a  suit  to  en- 
force this  obligation  that  the  plaintiffs  could 
have  collected  a  part  of  their  claim  by  proof 
of  it  against  the  estate  of  Borschow  in  bank- 
ruptcy, or  that  they  shonld  first  exhaust  the 
securl^  furnished  by  the  land.  No  duty 
rested  on  the  plaintiffs  when  the  defendant 
breached  bis  contract  by  refusing  to  indorse 
the  note  to  hunt  up  another  person  to  In- 
dorse It,  In  order  to  reduce  the  damages  for 
which  the  defendant  was  liable  on  account 
thereof.  The  doctrine  is  not  applicable  to  a 
contract  of  suretyship  or  guaranty,  as  this, 
since  the  measure  of  damages'  is  a  fixed  lia- 
bility for  the  amount  of  the  contract. 

We  deem  it  unnecessary  to  notice  the  re- 
maining assignments  of  error,  further  than 
to  say  that  the  Judgment  against  the  de- 
fendant Levy  did  not  include  attorney's  fees, 
and  he  Is  fully  protected  by  the  Judgment  of 
the  court  from  liability  for  any  sum  more 
than  the  difference  between  what  the  prop- 
erty might  sell  for  and  the  original  amount 
of  the  purchase  money,  less  payments  there- 
on, if  it  should  sell  for  less  than  that  amount, 
not  to  exceed  the  amount,  principal  and  in- 


terest, of  the  note  which  riwnld  bare  been 
indorsed  by  blm. 

The  Judgment  of  the  court  below  will  Im 
afilrmed.    Affirmed. 


SUPREME   COUNCIL  CATHOLIC 

KNIGHTS  OF  AMERICA  T. 

GAMBATI  et  nx.i 

(Coort  of  Civil  Appeals  of  Texas.     May    14t 

1002.) 

BENEE-ICIAI.  ASSOCIATIONS  —  BXPULSION  O? 
MEMBER-AGKNCY  OF  LOCAL  COUNCILr-AP- 
PEAl.  TO  SUPREME  COUNCIIf— RBCOVERT  OF 
PREMIUMS. 

1.  Where  a  member  of  a  beuefleial  associa- 
tion is  wrongfully  expelled,  limitations  beKla 
to  run  against  his  action  to  recover  premiums 
paid  by  him  at  tbe  time  of  expulsion. 

2.  When  a  beneficial  associatiou  wrongfully 
expels  a  member,  and  is  sued  by  him  for  tbe 
recovery  of  premiums  paid,  it  is  not  entitled  to 
a  credit  for  the  value  of  the  insurance  during 
the  time  it  was  in  force. 

3.  The  mere  fact  that  the  expulsion  of  • 
member  of  a  beneficial  association  was  void 
for  want  of  notice  and  trial,  as  required  by 
the  association's  laws,  was  no  defense  to  an 
action  by  him  to  recover  premiums  paid. 

4.  A  beneficial  association  -was  composed  of 
a  supreme  council  and  subordinate  couucils, 
and  a  member  was  expelled  by  a  subordiuate 
council  without  trial  or  notice  as.  required  by 
the  association's  laws.  The  member  bad  ad- 
vice from  one  of  the  supreme  officers  that  the 
expulsion  was  null,  and  that  his  rights  had 
been  submitted  to  the  supreme  council,  but 
made  no  appeal  thereto,  as  he  might  have 
done,  but  commenced  suit  for  a  recovery  of 
premiums.  Heli,  that  be  should  have  par- 
sued  his  remedies  within  the  order,  and  there 
could  be  no  recovery. 

5.  A  beneficial  association  was  composed  of 
a  supreme  council  and  subordinate  council. 
A  member  was  expelled  bv  a  subordinate  coun- 
cil without  notice  or  trial  as  required  by  tbe 
association's  laws,  but  was  informed  by  one 
of  the  supreme  officers  that  the  act  was  void, 
and  the  supreme  secretary  wrote  the  local 
council  to  that  effect.  Held,  that  there  waa 
no  expulsion  in  fact,  and  the  member  could 
not  recover  premiums  paid. 

Appeal  from  district  court,  Harris  county; 
Chas.  E.  Ashe,  Judge. 

Suit  by  O.  F.  Gambatl  and  wife  against 
tbe  Supreme  Council  Catholic  Knights  of 
America.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.     Reversed. 

W.  P.  &  A.  R.  Hamblen,  for  appellant. 
Otto  Pape  and  Coleman  &  Abbott,  for  appel- 
lees. 

OILL,  3.  This  anit  was  brought  by  O.  F. 
Oambatl  and  wife  against  appellant,  the  Su- 
preme Council  of  the  Catholic  Knights  of 
America,  a  fraternal  insurance  association, 
to  recover  from  the  order  the  premiums 
which  Gambatl  bad  paid  in  on  a  life  insur- 
ance certificate,  with  interest  thereon.  There 
was  also  a  prayer  for  exemplary  damages. 
Tbe  case  'was  heard  by  the  court  without 
the  interviNitlcni  of  a  Jtiry,  and  Judgment  waa 
rendered  in  favor  of  appdiees  for  the  sum  of 

'  Kehearmc  denied,  and  writ  of  error  denied  by  su- 
preme court. 
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tbe  iirenilums  paid  In  and  Interest.  Nothing 
was  allowed  on  the  prayer  for  exemplary 
damages.  From  this  Judgment  tbe  associa- 
tion has  appealed. 

Tbe  facts  out  of  which  tbe  suit  grew  are 
as  follows:     The  association  is  a  fraternal 
organization,  with  the  usual  Insurance  fea- 
ture.    It  Is  composed  of  a  supreme  council 
and  subordinate  councils,  the  latter  getting 
their   atithorlty   for  existence   from   the   su- 
preme council.    The  authority,  powers,  and 
rules  of  goTemment  are  prescribed  by  the 
constitution  and  by-laws  of  the  order.     To 
each  member  making  proper  and  satisfactory 
application  therefor  there  is  Issued  a  certif- 
icate for  life  Insurance,  wherein  the  associa- 
tion promises  to  pay  to  a  named  beneficiary 
the  snm  of  $2,000  upon  the  death   of  the 
member  insured.    Tbe  sum  to  be  paid  to  the 
beneficiary  might  be  less  than  $2,000  if  tbe 
membership  of  the  order  was  less  than  that 
nnmber.  but  could  not  in  any  event  exceed 
that  amount.    The  fund  out  of  which  this 
sum  Is  to  be  paid  Is  maintained  by  mort- 
nary   assessments   upon    the   members,    and 
failnre  to  pay  these  assessments  within  stat- 
ed times  operates  as  a  forfeiture  of  the  In- 
surance.   There  were  other  sums  payable  as 
dues  for  the  general  purposes  of  the  order. 
In  1886  Gambatl  became  a  member  of  the 
order  in  Albany,  Ga.,  paying  all  sums  pre- 
scribed by  its  rules  to  entitle  him  to  Its  ben- 
cflta,  and  there  was  Issued  to  him  a  benefit 
certificate   for  $2,000,    payaUe   to   his   wife 
upon  his  death.    In  April,  1802,  appellee  re- 
moved to  Houston,  and  transferred  his  mem- 
bership to  a   snbordinate  lodge  called   "St. 
Patrick's  Branch,  No.  354,"  located  at  that 
place.    He  maintained  his  membership  in  the 
last-named   lodge,    paying   all   lawful   dues 
and  assessments,  when,  about  March  4,  1900, 
he  was  Informed  by  an  officer  of  the  local 
lodge  that  be  had  bemi  suspended  from  the 
subordinate  branch,  and  that  the  suspension 
forfeited  his  policy.    On  the'  7tb  of  March, 
1900,  Gambatl  wrote  to  the  supreme  secre- 
tary of  the  order,  complaining  of  the  action 
of  the  local  branch,  and  received  a  reply, 
dated    March    10th,    stating   that   the    local 
branch  had  acted  without  authority,  and  ad- 
vised him  that  his  complaint  had  been  for- 
warded to  the  supreme  council.    On  April  4, 
1900,  the  supreme  secretary  wrote  to  the  sec- 
retary of  the  local  branch  regarding  the  mat- 
ter, calling  attention  to  the  invalidity  of  the 
acttoa   of   tbe   local   branch    in    suspending 
GambetL     This  suit  was   filed  on  April   7, 
1900.     The  order  of  suspension  was  rescind- 
ed about  two  months  after  it  was  made,  and 
Gambatl  was  notified  of  tbe  fact.     The  su- 
preme council  never  marked  Gambatl   sus- 
pended, nor  considered  blm  suspended.    They 
vohmtarDy  considered  the  case  at  their  first 
meeting  after  suspension,  and  advised   tbe 
k>cal  brancb  tbat  it  had  no  legal  effect,— 
that  Gambatl  was  still  a  member,— and  di- 
rected them  to  proceed  to  collect  bis  dnes. 
Tbe  reason  for  the  expulsion  was  that  Gam- 


batl had  Joined  the  Knights  of  Pythias,  a 
secret  order  under  the  ban  of  the  church. 
Joining  a  secret  order  under  the  ban  of  the 
Church  was  prescribed  in  the  constitution  as 
a  cause  for  expulsion,  and  a  forfeiture  of  all 
rights  and  benefits.  Tbe  Knights  of  Pythias 
was  an  order  which  was  under  the  ban,  and 
Gambatl  had  Joined  it.  Ebcpulslon  for  this 
cause  could  be  bad  only  after  notice  to  the 
member,  and  an  opportunity  given  him  to 
withdraw  from  the  forbidden  order.  He  was 
suspended  without  written  notice  or  formal 
trial.  The  constitution  of  the  order  provides 
fully  and  bitelllgently  for  a  formal  trial  un- 
der the  rules  of  evidence,  upon  charges  in 
writing,  a  copy  of  which  must  be  served  up- 
on the  memba.  Appeal  to  the  supreme  coun- 
cil Is  also  provided  for.  The  order  of  ex- 
pulsion was  made  in  Gambatl's  absence,  and 
upon  the  verbal  report  of  a  member  who  had 
been  appointed  to  ascertain  tbe  facta. 

Appellant  defended  upon  the  grounds: 
First,  that  the  order  of  expulsion  was  void, 
and  Gambatl  was  still  a  member  in  good 
standing;  second,  because  be  had  failed  to 
apiieal  and  seek  redress  in  the  tribunals  of 
tbe  order;  third,  because  tbe  rescission  of 
the  cvder  of  etpulsion  was  a  bar  to  the  suit; 
fourth,  because  tbe  supreme  council  was  not 
bound  by  tbe  unauthorized  act  of  the  local 
council.  These  grounds  are  urged  here  as 
reasons  for  reversal.  Complaint  Is  also  made 
that  the  Judgment  is  unauthorized  because 
much  of  the  amount  sued  tor  Is  barred  by 
limitation,  and  because  Gambatl  was  actually 
Insured  during  the  years  he  was  a  member 
of  the  order,  and  tbe  value  of  this  Insurance 
should  be  deducted  from  the  sums  paid  In. 

The  defense  of  limitation  is  untenable,  be- 
cause. If  there  were  any  cause  of  action,  it 
arose  upon  his  expulsion,  and  not  earlier. 
Tbe  claim  that  appellant  was  entitled  to  a 
credit  for  the  value  of  the  Insurance  during 
the  time  It  was  in  force  cannot  be  maintain- 
ed, for  it  is  well  settled  that  an  insurance 
concern  which  wrongfully  terminates  tho 
contract  of  insurance  must  refund  'the  pre- 
miums, with  interest,  if  demanded.  Instir- 
ance  Co.  v.  McAden  (Fa.)  1  Atl.  256;  Van 
Werden  v.  Society  (Iowa)  68  N.  W.  892;  2 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  964. 

Tbat  the  order  of  expulsion  was  void  tot 
want  of  notice  and  trial  does  not  of  Itself 
constitute  a  defense,  for  If  the  supreme  coun- 
cil had,  by  acquiescence  or  affirmative  act, 
ratified  it,  the  member  could  have  pursued 
his  remedy  by  mandamus  to  compel  his  re- 
instatement or  he  might  have  treated  tbe 
contract  as  broken,  and  maintained  his  suit 
In  its  present  form.  At  this  point  it  Is 
proper  to  consider  the  duty  of  tbe  member  to 
exhaust  bis  remedies  in  the  tribunals  of  tbe 
order  before  resorting  to  the  courts.  It  Is 
well  settled  that  before  resorting  to  the 
courts  to  compel  a  reinstatement  where  a 
member  has  been  illegally  expelled,  be  must 
seek  to  annul  the  expulsion  by  appeal,  where 
such  a  remedy  is  supplied  bj  (be  constitn- 
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tlon  and  by-laws  of  the  order.  ABsoclation 
V.  Benson,  76  Tex.  6B6,  18  S.  W.  879;  i'eo- 
ple  y.  Woman's  Catholic  Order  of  Forestara 
(111.)  44  N.  B.  401;  Wood  v.  What  Cheer 
Lodge  (R.  I.)  85  Atl.  1045;  Ba'c.  Ben.  Soc. 
S  886.  In  Texas  this  Is  tme  even  where  the 
order  of  expulsion  Is  void  for  want  of  notice 
or  trial,  or  want  of  power  to  make  It  As- 
sociation y.  Benson,  supra.  The  authority 
last  cited  apparently  holds  that  the  member, 
by  agreeing  to  abide  by  the  rules  of  the 
order,  must  la  every  case  submit  his  com- 
plaints to  the  tribunals  established  by  the 
order;  but  there  is  ample  authority  to  the 
effect  that  this  duty  is  Imposed  upon  the  in- 
jured member  only  where  his  rights  to  mem- 
bership and  the  general  ben^ts  to  be  de- 
rived therefrom  are  InTolved,  and  generally 
the  rule  does  not  apply  where  property  rights 
or  the  financial  Interests  of  the  member  are 
affected.  People  y.  Woman's  Catholic  Order 
of  Foresters,  supra;  Bac.  Ben.  Soc.  {{  107, 
450.  Thus  where  an  expelled  member  dies, 
and  his  beneficiary  claims  the  Insurance,  the 
fact  of  expulsion  will  not  be  a  valid  defense 
If  the  order  of  expulsion  be  void,  or  made 
for  a  cause  which  the  courts  will  not  up- 
hold; and  this  though  the  deceased  member 
has  failed  to  exercise  his  right  of  appeal. 
It  seems  that  generally  the  necessity  of  ap- 
peal obtains  only  in  cases  involving  disci- 
pline, and  which  affect  the  right  of  the  mem- 
ber to  enjoyment  of  membership  and  Its  in- 
cidental benefits,  as  contradistinguished  frmn 
the  forfeiture  of  property  rights.  In  cases 
such  as  the  one  before  us,  however,  we  are 
inclined  to  think  that  the  right  to  member- 
ship and  the  right  to  a  continuation  of  the 
insurance  are  so  intimately  related— the  one 
resting  upon  the  other— that  it  was  the  duty 
of  the  member  to  pursue  his  remedy  in  the 
tribunals  of  the  order,  thus  giving  the  su- 
preme council,  from  which  the  certificate 
issued,  and  which,  In  its  capacity  as  the  cor- 
porate representative  of  the  entire  order,  is 
the  necessary  defendant,  an  opportunity  to 
redress  the  wrong  before  treating  the  act  of 
the  subordinate  lodge  as  final,  and  holding 
the  lodge  generally  responsible  therefor. 
This  view  Is  strengthened  by  the  fact  that 
Gambatl  had  advice  from  one  of  the  supreme 
officers  of  the  concern  that  the  action  of  the 
local  council  was  null,  and  that  his  rights 
had  been  voluntarily  submitted  to  the  su- 
preme cotmcll.  This  he  knew  before  the  In- 
stitution of  the  suit.  He  also  knew  that  the 
matter  could  not  be  disposed  of  by  the  su- 
preme council  until  its  meeting,  and  he  knew 
when  this  would  occur.  It  was  in  fact  ad- 
judicated In  his  favor  when  the  meeting  took 
place.  He  also  knew  that  by  the  rules  of  the 
order  it  was  the  duty  of  the  local  secretary 
to  certify  the  expulsion  proceedings  to  the 
proper  officer  of  the  supreme  council  for  ap- 
proval. He  knew  by  reason  of  his  corre- 
spondence with  the  supreme  secretary  that 
the  order  of  expulsion  would  not  be  ap- 
proved.   We  are  of  opinion  he  should  have 


appealed  to  the  supreme  council,  which  was 
not  only  clothed  with  ample  power  to  redress 
his  grievance,  but  which,  in  its  character  as 
representative  of  the  entire  order,  and  which 
in  such  capacity  was  ultimately  responsible 
unless  redress  was  made,  had  the  right  to  an 
opportunity  to  protect  the  Interests  of  the 
order,  and  its  interest  in  the  contract  of  in- 
surance. It  had  provided  a  means  thus  to 
protect  Itself,  and  the  member,  bein^  charge- 
able with  knowledge  of  the  rules  governing 
the  order,  was  charged  with  the  duty  either 
to  afford  it  this  opportunity,  or  at  least  to 
wait  until  the  opportunity  was  presented  in 
the  ordered  course  of  things. 

But  there  Is  another  reason  why  the  Judg- 
ment of  the  trial  court  cannot  be  upheld: 
If  It  be  conceded  that  the  duty  to  appeal  to 
the  supreme  council  did  not  rest  upon  the 
member,  and  if  it  be  further  true  that  he 
might  treat  the  local  council  as  the  general 
agent  of  the  supreme  council,  the  question  re- 
mains whether  the  facts  of  this  case  support 
the  conclusion  that  the  local  council  was 
the  agent  of  the  supreme  council  in  the  mat- 
ter complained  of.  The  local  council  is  the 
creature  of  the  supreme  council;  Its  agent  for 
the  admission  of  members  and  delivery  of  in- 
surance or  benefit  certificates;  its  agent  and 
only  means  of  disciplining  the  membership 
and  the  enforcement  of  the  rules;  but  the 
certificate  is  Issued  by  the  supreme  council, 
or  Its  officers,  at  discretion,  after  inspecting 
the  application  and  Its  answers  and  represen- 
tations. In  a  sense  the  local  lodge  Is  the 
general  agent  of  the  supreme  council,  and 
ordinarily  could  be  dealt  with  as  such  with 
reference  to  its  apparent  authority.  It  is 
well  settled  that  the  law  of  agency  as  applied 
to  life  insurance  concerns,  applies  also  to 
benefit  societies.  But  with  this  distinction: 
In  life  insurance  companies  conducted  for 
profit  the  insured  deals  with  It  as  a  stran- 
ger, and  is  not  presumed  to  have  any  knowl- 
edge of  limitations  on  the  apparent  authority 
of  the  agent  Such  knowledge  must  be  shown 
when  the  company  desires  to  protect  itself 
against  the  unauthorized  act  of  Its  agent. 
Bac.  Ben.  Soc.  {  149.  But  a  member  of  a 
benefit  society  becomes  a  component  part  of 
the  society,  and  is  presumed  to  be  familiar 
with  any  limitations  upon  the  authority  of 
the  local  council  of  which  he  Is  a  member. 
We  are  aware  it  has  been  held  that  in  mat- 
ters affecting  the  validity  of  Insurance,  knowl- 
edge on  the  part  of  the  local  council  will  be 
treated  as  knowledge  of  the  supreme  council, 
and  will,  in  certain  instances,  estop  the  lat- 
ter from  setting  up  such  facts  in  avoidance 
of  the  policy.  Order  of  Columbus  y.  Fuqua 
(Tex.  Civ.  App.)  60  a  W.  1020;  Knights  of 
Pythias  y.  Bridges  (Tex.  OIv.  App.)  39  S.  W. 
333.  But  we  think  those  cases  easily  distin- 
guished from  the  case  at  bar.  The  member 
in  this  case  not  only  knew  that  the  local 
council  was  not  authorized  to  exi>el  him  as  It 
did,  and  thereby  forfeit  his  contract  with  the 
supreme  council,  but  even  if  be  is  not  charge- 
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able  with  this  knowledge,  and  could  be  permit- 
ted to  treat  Ita  act  as  valid  vaiAer  Its  apparent 
power,  the  fact  remains  that  the  act  was  un- 
aathorteed,  and  was  not  the  act  of  the  su- 
prane  council,  and  that  the  latter  had  di»- 
avowed  the  act,  through  Its  secretary,  before 
the  suit  was  brought.  The  redress,  while  not 
accomplished,  was  In  progress  when  the  ac- 
tion was  Instituted.  Gambatl's  expulsion 
was  a  wrong  for  which  the  local  council  was 
responsible.  It  being  a  nullity.  It  did  not  af- 
fect the  Talidlty  of  the  benefit  certificate; 
and,  until  the  supreme  council  made  the  act 
its  own,  there  was  no  breach  of  the  contract 
of  insnrance.  In  this  view  of  the  case,  the 
milt  appears  to  have  been  not  only  premature- 
ly, but  unnecessarily,  brought  against  the  su- 
pr«ne  council,  which  had  not  only  done  no 
wrong,  but  which  showed  a  disposition  to 
right  tbe  wrong  done  by  the  local  lodge. 

For  tbe  reasons  given,  the  Judgment  of 
the  trial  court  is  reversed,  and  Judgment  is 
bete  rendered  that  appellees  take  nothing 
by  their  suit;  but  inasmuch  as  the  officers 
of  tbe  local  branch  who  were  the  agents  of 
the  supreme  council  for  the  collection  of  pre- 
miums refused,  while  the  order  of  expulsion 
was  onresdnded,  to  accept  Gambatl's  tender 
of  dues,  and  appellant  maintains,  both  in  its 
pleading  and  on  this  appeal,  that  Gambati  is 
still  a  member  in  good  standing,  the  latter  is 
adjndged  to  have  the  right  within  90  days 
from  the  filing  of  the  mandate  in  the  district 
court  to  pay  to  the  proper  officers  of  the 
order  such  fees  and  premiums  as  shall  ap- 
pear tben  to  be  due  to  tbe  order  by  reason  of 
his  membership.  See  American  Legion  of 
Honor  v.  Geisberg,  17  Tex.  ClT.  App.  2,  42  S. 
W.  7«5. 

Beveraed  and  rendered. 
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nEERIBS— UJCATION— NBiARNBSS  TO  OTHBR 
FBHRY— PUBLIC  ROAD. 
Rev.  St  art.  718,  provides  that,  when 
articles  of  aBsociation  for  the  maintenance  of 
a  fenr  are  filed  with  tbe  secretary  of  state, 
it  ahaU  be  aulawfol  for  any  other  toll  ferry 
to  be  established  on  the  same  stream  within 
the  limits  prescribed  in  such  articles,  not  ex- 
ceeding three  miles,  unless  at  the  croBsing  of 
any  road  on  such  stream  declared  to  be  a  pub- 
lie  road  by  the  commiasioners' court  of  the  coun- 
ty. Article  1637  authorizes  the  commissioners' 
eoort  of  the  several  comities  to  establish  pnb- 
lie  fellies  whenever  the  pnbilc  interest  may  re- 
qnire.  Article  4816  provides  that  the  owner  of 
a  ferry  across  a  stream  which  is  the  boundary 
twtween  two  counties  shall  only  be  required  to 
IKOciire  a  license  from  the  county  in  which  he 
resides,  and,  when  so  licensed,  shall  have  the 
•ame  rights  and  wivileges  as  the  owner  of  a 
ferry  operated  exclusively  within  the  county  by 
which  the  license  was  granted.  Held,  that 
where  a  commissioners'  conrt  established  a 
public  road  in  their  connty  to  a  stream  which 
was  the  boundary   between   such   county   and 

*  Rdwartnc  danled,  and  irrlt  ot  «rror  d«nied  by  au- 
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another,  and  established  and  licensed  a  ferry 
across  such  stream  at  such  road;  its  operatiou 
should  not  be  enjoined  at  the  suit  of  the  own- 
er of  another  ferry  situated  within  three  miles 
thereof,  on  the  same  stream,  though  there  was 
no  public  road  leading  from  the  ferry  in  the 
other  county. 

Appeal  from  district  court,  Houston  coun- 
ty; John  Young  Gooch,  Judge; 

Action  by  the  Alabama  Ferry  Company 
against  J.  F.  Leathers  and  others.  From  a 
Judgment  for  defendants,  plalntitC  appeals. 
Affirmed. 

Kunn  &  Nnnn,  for  appellant.  Adams  St 
Adams,  for  appellee. 


PLEASANTS,  J.  This  is  a  suit  for  dam* 
ages  and  for  injunction,  brought  by  appel- 
lant against  tbe  appellees.  The  appellant  la 
a  corporation  chartered  under  the  laws  of  the 
state  of  Texas,  and  owns  and  operates  a  toll 
ferry  on  the  Trinity  river  at  the  crossing  on 
said  river  known  as  tbe  "Alabama  Crossing." 
This  crossbig  is  on  the  public  road  leading 
from  the  town  of  Crockett,  in  Houston  coun- 
ty, to  the  town  of  CenterviUe,  in  Leon  conn- 
^.  This  road  has  been  long  established,  and 
is  the  only  public  road  leading  from  Crockett 
to  Centervllle.  Appellant  obtained  ita  char^ 
ter  on  tbe  ISth  of  January,  1801,  and  on  the 
11th  day  of  February  of  said  year  was  li- 
censed by  tbe  commissioners'  court  of  Hous- 
ton county  to  oparate  a  ferry  at  said  crossing. 
The  appellees  are,  and  have  been  since  the 
14th  day  of  August,  1901,  operating  a  toll 
ferrj;  on  the  Trinity  river  1^  miles  below  ap' 
pellant's  ferry,  under  a  license  granted  them 
by  tbe  commissioners'  court  of  Leon  county. 
There  is  now,  and  has  been  since  said  14th 
d(^  of  August,  1801,  a  pnbilc  road  from  Cen- 
tervllle, the  county  seat  of  Leon  county,  to 
the  crossing  on  the  Trinity  river  at  which  ap- 
pellees operate  their  ferry,  but  there  Is  no 
public  road  in  Houston  county  leading  to  or 
from  said  ferry.  The  Trinity  river  is  the 
boundary  between  the  counties  of  Houston 
and  Leon.  Appellees  were  operating  thebr 
ferry  as  a  public  toll  ferry  for  some  time 
prior  to  the  opening  of  tbe  public  road  to 
said  ferry  by  the  commissioners'  court  of 
Leon  county.  Plaintiff's  petition  asked  for 
an  injunction  restraining  tbe  defendants  from 
operating  a  ferry  at  any  point  on  the  Trinity 
river  within  three  miles  of  the  crossing  at 
which  plaintiff's  ferry  la  situate,  and  prayed 
for  damages  in  the  sum  of  $fi00,  alleged  to 
have  been  caused  plaintiff  by  the  wrongful 
act  of  the  defendants  in  operating  their  ferry 
within  less  than  three  miles  of  plaintitrs 
ferry.  On  July  3,  1801,  the  district  Judge 
granted  a  temporary  injunction  in  accordance 
with  tbe  prayer  of  the  petition.  The  defend- 
ants' answer,  filed  on  October  1,  1801,  con- 
tains general  and  special  exceptions  and  gen- 
eral denial  and  several  special  pleas,  which 
It  is  unnecessary  to  set  out.  Tbe  case  was 
tried  by  the  court  below  without  the  Interven- 
tion of  a  Jury,  and  Judgment  wus  rendned 
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In  favor  of  plaintiff  for  $25  damageB  for  the 
wrongful  act  of  defendants  ip  operating  their 
ferry  witbln  three  miles  of  plaintiff's  ferry 
prior  to  the  time  the  public  road  from  Oen- 
tervllle  to  defendants'  ferry  was  opened  by 
the  commissioners'  court  of  Leon  county.  It 
was  further  adjudged  and  decreed  that  the 
temporary  injunction  granted  plaintiff  on 
July  3.  1001,  be  in  all  things  dissolved. 

By  proper  assignments  of  error,  appellant 
assails  this  judgment,  in  so  far  as  it  dissolves 
the  temporary  injimction,  on  the  ground  that 
the  facts  show  that  appellees'  ferry  is  not  at 
the  crossing  of  any  road  declared  by  the 
commissioners'  court  of  the  county  in  which 
said  crossing  is  situated  to  be  a  public  road, 
and,  said  ferry  being  within  three  miles  of 
appellant's  ferry.  Its  operation  is  prohibited 
by  article  718  of  our  Revised  Statutes.  This 
article  is  as  fcdlows:  "Whenever  any  iterson 
or  persons  shall  file  with  the  secretary  of  the 
state  any  articles  of  association  for  IJie  erec- 
tion and  maintenance  of  a  ferry,  it  shall  not 
be  lawful  for  any  other  toil  ferry  to  be  estab- 
lished on  the  same  stream  within  the  limits 
specified  in  said  article:  provided  said  limits 
shall  not  extend  more  than  three  miles  above 
and  three  mUes  below  said  terry:  and  pro- 
vided further,  that  this  article  shall  not  be 
so  construed  as  to  prohibit  terries  at  the 
crossing  of  any  road  on  such  stream  within 
such  limits  declared  either  before  or  after  the 
erection  of  such  ferry  to  be  a  public  road  by 
the  commissioners'  conrt  of  the  county  in 
which  such  crossing  is  situated."  Appellant 
contends  that  as  the  Trinity  river  is  the 
boundary  between  the  coimtles  of  Leon  and 
Houston,  and  there  is  no  public  road  in  Hous- 
ton county  leading  to  or  from  appdlees' 
ferry,  said  ferry  is  not  at  the  crossing  of  a 
public  road,  because  the  public  road  from 
OenterviUe,  In  Leon  county,  to  said  ferry, 
only  reaches  to  the  river,  and  does  not  cross 
It  We  do  not  think  this  contention  is  sound. 
Article  1537,  Rev.  St.,  confers  upon  the  com- 
missioners' conrt  of  the  several  counties  the. 
right  to  establish  public  ferries  whenever  the 
public  Interest  may  require.  This  grant  of 
authority  Is  as  broad  and  full  as  It  was  In 
the  power  of  the  legislature  to  make.  We 
think  It  clear  that  article  718,  above  quoted, 
does  not  restrict  tbe  general  authority  grant- 
ed by  article  1537,  except  as  to  ferries  from 
which  there  is  no  public  road.  The  pro- 
vision In  said  article  that  the  same  is  not  to 
be  so  construed  as  to  prohibit  ferries  at  the 
crossing  of  any  road  which  the  commission- 
ers' conrt  in  the  county  in  which  such  cross- 
ing is  situated  should  declare  to  be  a  public 
road  is  an  express  recognition  of  the  general 
authority  of  the  commissioners'  court  to  es- 
tablish public  roads  and  ferries  whenever  and 
wherever,  in  its  discretion,  the  public  into-est 
may  require.  We  do  not  think  that  the  right 
of  the  commissioners'  court  of  Leon  county 
to  establish  a  public  ferry  across  the  Trinity 
river  for  the  convenience  of  the  citizens  of 
said  county  can  depend  upon  whether  the 


county  of  Houston  sees  fit  to  open  a  public 
road  to  such  ferry.  Article  4816  of  the  Re- 
vised Statutes  provides  that  the  owner  of  a 
ferry  across  any  stream  which  is  tbe  bound- 
ary between  two  counties  shall  only  be  re- 
quired to  procure  a  license  from  the  county 
In  which  he  resides  or  in  which  he  has  his 
ferry  house,  and  upon  tbe  granting  of  such 
license  the  person  so  licensed  shall  have  the 
same  rights  and  privileges  as  the  owner  of  a 
ferry  operated  exclusively  within  the  county 
by  which  the  license  was  granted,  and  that 
no  tax  shall  be  levied  upon  such  ferry,  except 
by  the  county  which  granted  such  license. 
Under  this  statute  it  la  clear  that  the  com- 
missionera'  court  of  Leon  county  had  tbe  au- 
thority to  license  appellees  to  operate  a  ferry 
across  the  Trinity  river,  and  said  court  hav- 
ing granted  such  license,  and  opened  a  pub- 
lic road  from  the  county  seat  of  Leon  county 
to  said  ferry,  the  crossing  at  which  appellees' 
ferry  is  operated  is  tbe  crossing  of  a  public 
road,  as  that  term  is  used  In  article  718,  and 
the  maintenance  of  such  ferry  by  the  appel- 
lees is  not  prohibited  by  said  article. 

We  think  the  Judgment  of  the  court  below 
should  be  affirmed,  and  It  is  so  ordered.  Af- 
firmed. 


FT.   WORTH   &   D.   O.    RY.   CX).   v.   CUM- 
MINS.* 
(Court  of  Civil   Appeals   of  Texas.     Feb.    1, 
ISOJ.) 

EXPLOSIONS— DAMAQKS— WITNESS— CROSS- 
EXAMINATION— REFUSAL  TO  AN- 
SWER  QUESTION. 

Where,  In  an  action  against  a  railroad 
company,  for  damages  to  a  building,  caused 
by  the  explosion  of  a  car  load  of  powder  and 
dynamite,  a  wituess  testified  to  the  amount 
of  plaster  loosened,  and  tbe  cost  of  replacing 
same,  and  that  he  had  the  contract  to  repair 
tbe  'n-oodwork,  and  gave  his  estimate  of  the 
total  damage,  and  on  cross-examination  re- 
fused to  state  what  he  was  to  receive  for  the 
carpenter  woric,  it  was  error  to  refuse  to  re- 
quire him  to  answer. 

Appeal  from  Montague  county  conrt;  W. 
W.    Cook,   Judge. 

Action  by  W.  S.  Cummins  against  the  Ft. 
Worth  &  Denver  City  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Stanley,  Spoonts  ft  Thompson  and  Robert 
Harrison,  for  appellant  Speer  &  Speer  and 
Jas.  A.  Graham,  for  appellee. 

HUNTER,  J.    On  the  trial  of  this  cause, 

which  was  a  suit  to  recover  damages  tor  In- 
jury to  a  dwelling  house,  caused  by  the  ex- 
plosion of  a  car  load  of  powder  and  dynamite, 
which  was  held  by  the  appellant  about  8iX> 
yards  from  said  house,  a  witness  had  testi- 
fied on  chief  examination  that  the  plastering 
was  knocked  off  the  walls  of  the  building; 
that  there  were  12,034  square  feet  thereof, 
and  that  it  was  reasonably  worth  35  cents 


*  ReliearlDg  denied  June  21.  1901. 
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pa  aqnare  yard  to  replace  It;  that  be  had 
the  contract  to  do  the  carpenter  work  on  the 
bonding:  and  that,  "I  estimate  that  it  la 
reasonably  worth  $1,215.67  to  repair  the  in- 
juries done  the  honse  by  the  explosloD."  He 
was  thereupon  asked  on  cross-examination  by 
appellant  what  he  -was  to  get  for  the  car- 
penter's work.  He  answered,  "That  is  my 
business,"  and  the  conrt  refused  to  compd 
bim  to  answer,  and  this  refusal  is  assigned  as 
error. 

We  tbJnk  the  learned  court  erred  In  not 
compelUDg  bim  to  answer  the  question,  for 
it  was  legitimate  end  pertinent  in  cross-exam- 
ination of  the  witness.  The  damages  in  such 
cases  are  only  compensatory,  and  the  answer 
of  the  witness  places  him  In  the  light  of  hold- 
ing back  the  truth  as  to  the  true  amount 
the  plaintiff  was  entitled  to  recover.  The  oc- 
currence was  unfortunate  In  any  aspect  of 
tbe  case,  but  we  conclude  that  the  appellant  is 
dearly  liable  for  the  damages  occasioned  by 
the  explosion,  as  the  evidence  contained  in  the 
record  establishes  negligence  on  the  part  of 
a^tellant,  and  the  holding  the  car  for  two  or 
three  days  so  near  the  residences  of  the  peo- 
ple living  In  that  part  of  the  town  was  a 
nnlsance. 

For  the  reason  given,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 


GULF,  C.  &  S.  F.  RT.  CO.  v.  OiATHEH- 

WOOD  et  al.t 

<Coart  of  ClTil  Appeals  of  Texas.     May  81, 

1002.) 

CARRIERS— CONNECTINO  LINES— CONTRACTS— 
UABILITV  FOR  NEGLIGENCE  —  RATES  —  IN- 
TERSTATB  COMMERCE  ACT  —  BVIDENCB  — 
OPINIONS. 

1.  Where  a  carrier  agrees  to  transport  freight 
OTer  Its  own  aud  connecting  lines,  it  is  an- 
fwerable  for  damages  from  neglect  on  the  cou- 
nertiDg  line. 

2.  Id  connection  with  evidence  that  a  carrier 
contracted  to  carry  freight  over  its  own  and 
a  rounectiiiR  line,  evidence  of  its  cnstom  so  to 
contmct  is  admissible. 

3.  Evidence  that  a  certain  rate,  higher  than 
that  contracted  for  by  the  carrier,  which  high- 
er rate  was  demanded  by  tbe  agent  at  final 
destination,  was  in  the  printed  tar  S  fnrnisbed 
him,  which  tariff  was  on  file  in  the  o£Sce  of 
tile  general  freight  agent,  does  not  show  that 
it  was  established  and  published  as  required 
by  the  interstate  commerce  act. 

4.  Stipulation  in  contract  of  sbipmeut  to  pay 
"at  the  rate  of  tariff,"  does  not  malce  the  ship- 
per liable  to  pa^  more  than  the  rate  agreed 
on.  DO  tariff  havmg  been  legally  established. 

5.  Where  a  shipper  and  carrier  have  agreed 
OB  a  rate  to  be  charged,  admission  of  a  letter 
(lom  the  carrier's  general  freight  agent  to  the 
shipper,  written  in  accordance  with  the  agree- 
meut.  and  quoting  such  rate,  is  not  error. 

6.  Where,  on  defendant's  failure  to  comply 
with  notice  from  plaintiff  to  produce  contracts 
(d  its  possession,  plaintiff  proved  them  by  sec- 
ondarr  evidence,  snch  evidence  will  not  be 
•tricken  ont  on  defendant's  subsequently  in- 
tndaclng  than. 

T.  Opinions  of  witnesses  as  to  damage  per 
had  to  market  value  of  cattle  from  ill  treat- 
ment, which  is  tbe  true  measure  of  damages, 

■  Behearbig  denied  June  Zl,  1902,  and  writ  of  error 
dcoifd  bjr  lupreine  court. 


are  admissible,  it  being  clear  the  witnesses  con- 
fine themselves  to  the  legitimate  items  of  dam- 
age to  be  considered  In  making  the  estimate. 
8.  Shippers  having  a  contract  for  a  certain 
rate  for  carrying  cattle  are  not,  by  refusing, 
for  a  time,  to  pay  a  higher  rate  demanded  it 
their  destination,  prevented  from  recovering 
damages  for  injuries  to  tbe  cattle  from  ill  treat- 
ment while  they  are  being  detained  till  such 
rate  shall  l>e  paid. 

Appeal  from  district  court,  Johnson  coun- 
ty; W.  H.  Bledsoe,  Special  Judge. 

Action  by  Leatherwood  &  Ferguson  against 
the  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiffs.  Defendant 
appeals.    AtUrmed. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appel- 
lant. S.  O.  Padelford  and  W.  J.  Ewlng,  for 
appellees. 


TEMPliETON,  J.  The  appellees,  Leather- 
wood  &  Ferguson,  had  a  lot  of  cattle  at  Aiex- 
■  andria.  La.,  a  point  on  the  line  of  tbe  Texaa 
I  &  Pacific  Railway  Company,  which  they  de- 
sired to  ship  to  their  ranch  In  the  Indian 
Territory,  which  Is  located  between  Elgin, 
Kan.,  and  White  Eagle,  Okl.,  stations  on  the 
line  of  the  Atchison,  Topeka  &  Santa  Fd 
Railway  Company.  The  line  of  the  Texas  & 
Pacific  Company  extends  from  Alexandria 
to  Ft  Worth,  Tex.,  where  It  connects  with 
the  line  of  the  Oulf,  Colorado  &  Santa  F6 
Railway  Company,  which  extends  from  that 
point  to  Purcell,  Okl.,  where  it  connects  with 
the  line  of  the  Atchison  Company.  Leather- 
wood  &  Ferguson  applied  to  the  Texas  & 
Pacific  Company  for  rates  from  Alexandria 
to  Elgin.  E.  L.  Sargent  tbe  general  freight 
agent  of  said  company,  asked  P.  H.-  Oood- 
wyn,  tbe  general  freight  agent  of  the  Gulf, 
Colorado  &  Santa  F€  Company,  to  Join  him 
In  making  a  rate  of  $35  per  car,  tbe  Texas 
&  Pacific  Line  to  receive  one-half  and  the 
Santa  F6  Line  to  receive  one-half,  and  Good- 
wyn  consented  to  do  so.  This  rate  was  quot- 
ed to  Leatherwood  &  Ferguson,  and  was 
accepted  by  them.  Seven  car  loads  of  cattle 
were  received  by  the  Texas  &  Pacific  Com- 
pany, and  carried  by  It  to  Ft  Worth.  When 
the  cattle  were  delivered  for  shipment,  live 
stock  contracts  were  entered  into  between 
the  Texas  &  Pacific  Company  and  Leather- 
wood  &.  Ferguson,  which  declared  that  said 
company  had  contracted  to  transport  seven 
car  loads  of  cattle  from  Alexandria  to  Ft. 
Worth,  consigned  to  Leatherwood  &  Fergu- 
son, Elgin,  "at  the  rate  of  tariff  per  car." 
The  contracts  contained  provisions  limiting 
the  liability  of  said  company  to  its  own  line, 
and  it  was  declared  that  the  conditions  of 
tbe  contracts  should  inure  to  the  benefit  of 
all  carriers  transporting  the  cattle,  unless 
otherwise  stipulated,  but  that  In  no  event 
should  one  carrier  be  liable  for  the  negli- 
gence of  another.  When  tbe  cattle  reached 
Ft.  Worth  they  were  received  by  the  Gulf, 
Colorado  &  Santa  V6  Company  and  transport- 
ed to  White  Eagle,  the  destination  having 
been  changed  to  that  point  by  an  agreement 
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made  at  Ft  Worth  between  Leattaerwood  & 
Ferguson  and  the  agents  of  the  Texas  & 
Pacific  Company  and  of  the  Gnlf,  Colorado 
&  Santa  F6  Company;  It  being  nnderstood 
that  the  change  was  not  to  affect  tbe  frelgbt 
rate  which  had  been  agreed  on.  Wben  the 
cattle  arrived  at  White  Eagle,  Leatherwood 
&  Ferguson  tendered  to  the  railway  agent 
at  that  place  the  sum  of  |55  per  car  as 
freight  charges,  but  the  agent  refused  to 
receive  same,  and  demanded  payment  of 
freight  at  the  rate  of  $86  per  car.  Leather- 
wood  &  Ferguson  at  first  declined  to  pay 
the  amount  demanded,  but  after  some  delay 
paid  said  amount  and  received  the  cattle. 
During  the  time  the  cattle  were  held  by  the 
railway  agent  they  were  kept  confined  in 
pens,  without  being  fed  or  watered,  from 
the  effects  of  which  treatment  a  number  of 
them  died,  and  the  remainder  were  depre- 
ciated In  value.  Leatherwood  &  Ferguson 
brought  this  suit  against  the  Gulf,  Colorado 
&  Santa  F6  Company  to  recover  the  excess 
freight  charges  paid  and  the  damages  occa- 
sioned by  the  detention  and  111  treatment 
of  the  cattle.  They  obtained  Judgment  on 
a  trial  before  a  jury,  and  the  company  has 
appealed. 

Appellant  complains  of  that  paragraph  of 
the  court's  charge  which  reads  as  follows: 
"Ton  are  Instructed  that  If  you  find  from 
the  evidence  that  the  Texas  &  Pacific  Ball- 
way  Company  and  the  defendant,  the  Oulf, 
Colorado  &  Santa  F6  Railway  Company,  en- 
tered into  a  contract  with  plaintiffs  to  trans- 
port and  carry  the  cattle  mentioned  In  plain- 
tiffs' petition  from  Alexandria,  La.,  to  Elgin, 
Kan.,  at  the  freight  rate  of  $55  per  36-foot 
car;  and  If  you  further  find  from  the  evi- 
dence that  the  plaintiffs  accepted  said  rate; 
and  If  you  further  find  that  said  cattle  under 
Bald  contract  were  shipped  from  Alexandria 
to  Ft  Worth,  Tex.,  and  that  when  they  ar- 
rived at  Ft  Worth,  by  an  agreement  and 
contract  entered  Into  between  plaintiffs  and 
the  defendant,  the  shipping  destination  was 
changed  from  Elgin,  Kan.,  to  White  Eagle, 
Okl.  T.,  and  that  It  was  agreed  and  contract- 
ed by  tbe  defendant  that  It  would  ship  said 
cattle  from  Ft.  Worth,  Tex.,  to  White  Eagle, 
Okl.  T.,  for  the  plaintiffs,  and  deliver  same 
to  plaintiffs  at  White  Eagle  for  its  proportion 
of  the  same  contract  price,  to  wit  $55  per 
car,  from  Alexandria  to  White  Eagle,  and 
that  under  said  last  agreement  the  said  cat- 
tie  were  dellvwed  to  the  defendant  and  were 
by  the  defendant  and  connecting  carriers 
transported  from  Ft  Worth  to  White  Eagle, 
and  that  when  said  catUe  arrived  at  White 
£!agle  the  plaintiffs  tendered  to  the  agent  of 
the  railway  company  at  said  place  the  sum 
of  $56  per  car  as  the  freight  rates  for  said 
cattie;  and  If  you  further  find  that  the  rail- 
way agent  at  White  Eagle  refused  to  accept 
said  amount  of  $65  per  car,  but  exacted  the 
sum  of  $86  per  car.  Instead  of  the  $55  per 
car;  and  if  you  further  find  fi;om  the  evi- 
dence that  the  said  cattie  were  kept  in  the 


stock  pens  at  White  Eagle  after  said  tmder 
was  made  and.  refused  by  the  railroad  agent; 
and  if  you  further  find  from  the  evidence 
that  the  said  cattie  for  said  time  were  not 
fed  and'  watered,  and  that  plaintiffs  were  not 
permitted  to  take  same  and  feed  and  water 
them,  or  were  not  given  permission  to  feed 
and  water  them;  and  if  you  further  find 
from  the  evidence  that  by  reaaon  of  such 
detention  in  said  cattie  jfeoa  at  White  Eagle 
by  the  railroad  agent  the  said  cattie  were 
depreciated  In  value,  and  some  of  them  died, 
—then  you  are  Instructed  that  the  plaintiffs 
are  entitied  to  recover  the  market  value  at 
White  Eagle  of  the  cattle  whose  death  was 
caused  by  the  detention,  and  the  difference 
in  the  market  value  of  the  remainder  of  said 
cattie  at  White  Eagle  at  the  time  they  should 
have  been  delivered  In  the  condition  which 
they  were  when  the  tender  of  said  freight 
rates  as  agreed  upon  was  made  and  the  mar- 
ket value  of  said  cattie  at  White  Elagle  in 
the  condition  In  which  they  were  delivered 
to  plaintiffs  by  the  railroad  company.  If  you 
find  from  the  evidence  that  such  deprecia- 
tion was  caused  by  such  detention."  Appel- 
lant's first  proposition  is  that  under  the  con- 
tract upon  which  the  cattie  were  carried  the 
liability  of  appellant  was  limited  to  Its  own 
line,  and  the  charge  made  appellant  absolute- 
ly liable  for  the  acts  of  the  agent  of  the  At- 
chison Company  at  White  Eagle,  without 
even  submitting  the  question  of  agency  to 
the  jury,  and  the  charge  was  on  the  weight 
of  evidence.  The  pleadings  of  appellees  pre- 
sented the  Issue  that  appellant  contracted 
to  carry  the  cattie  from  Ft  Worth  to  White 
Eagle,  and  the  evidence  Introduced  by  them 
on  this  Issue  was  sufficient  to  warrant  a 
finding  that  such  was  the  case.  Appellant's 
general  freight  agent  agreed  with  thet  gen- 
eral freight  agent  of  the  Texas  ft  Pacific 
Company  on  a  through  rate,  and  on  the  share 
of  such  rate  to  be  received  for  the  transpor- 
tation of  the  cattie  from  Ft  Worth  to  final 
destination.  This  was  done  without  confM'- 
ence  with  the  Atchison  Company.  The  con- 
tract of  the  Texas  &  Pacific  Company  was 
to  carry  the  cattie  from  Alexandria  to  Et 
Worth.  When  the  cattie  reached  Ft  Worth, 
the  destination  was,  by  consent  of  parties, 
changed  to  White  Eagle.  The  written  con- 
tracts vrith  the  Texas  ft  Pacific  Company 
were  surrendered,  and  the  cattie  were  rebUl- 
ed  by  appellant  from  Ft  Worth  to  White 
Eagle,  and  through  passes  were  Issued  to 
the  parties  accompanying  the  cattie.  No 
changes  of  any  kind  were  made  when  the 
cattle  reached  the  terminus  of  appellant's 
line,  and  the  cattie  were  carried  on  to  White 
Eagle  over  the  line  of  the  Atchison  Company 
without  the  Issuance  by  that  company  of  any 
additional  papers.  The  papers  on  which  the 
cattie  were  transxrarted  from  Vt.  Worth  to 
White  Eagle  were  not  produced  by  appel- 
lant on  the  trial,  although  N.  8.  Ferguson, 
who  Is  one  of  the  appellees,  who  had  accom- 
panied the  cattle,   testified  that  when   the 


Digitized  by 


Google 


Ta^ 


OULF.  C  ft  a  F.  BT.  GO.  ▼.  LEATHERWOOD. 


121 


change  of  deatlnatlon  was  agreed  on  at  Bt. 
Worth,  the  agent  of  appellant  gave  Um  a 
trill  of  lading,  or  some  other  contract  In 
wilting,  with  pass  attached,  through  from 
Vt  Worth  to  White  Eagle.  If  these  pap^s 
had  been  of  the  kind  uBnally  laaned  by  tn- 
termedlate  carriers,  It  seems  that  they  should 
have  been  produced,  and  It  is  not  an  unrea- 
sonable inference  that  they  were  not  pro- 
duced because  appellant  had  contracted,  as 
shown  by  Ferguson's  testimony,  to  carry 
the  cattle  through  to  White  Eagle.  If  appel- 
lant contracted  to  transport  the  cattle  from 
Ft  Worth  to  White  Eagle,  it  was  bound  to 
perform  such  contract  It  could  legally  bind 
itself  to  carry  the  cattle  beyond  its  own  line, 
and.  If  it  did  so.  It  Is  liable  for  the  acts  of 
those  to  whose  caie  it  committed  the  cattle. 
Railway  Go.  y.  Allison,  69  Tex.  19&  The 
charge  8ut>mltted  this  theory  of  the  case  in 
a  manner  justlfled  by  the  pleadings  and  evi- 
dence. The  case  relied  on  by  appellees  la 
not  one  where  the  carrier  has  contracted  to 
transport  freight  to  the  terminus  of  its  own 
road,  and  to  deliver  same  to  a  connecting 
carrier,  and  has  Umlted  its  liability  to  Its 
own  line.  The  case  here  presented  Is  where 
the  carrier  has  agreed  to  transport  freight 
to  the  point  of  final  destination  over  its  own 
and  connecting  lines.  In  such  case  It  is  im- 
material whether  a  partnership  or  agency 
existed  between  the  contracting  carrier  and 
the  connecting  carrier.  Having  undertaken 
to  carry  the  property  to  its  destination.  It 
Is  responsible  for  safe  carriage,  and  proper 
treatm»it.  and  It  Ifl  answerable  for  damages 
occasioned  by  neglect,  no  matter  whether  the 
same  occurs  on  its  own  line  or  am  some  oth«r 
road. 

What  la  said  above  Is  sufQclent  to  dispose 
of  all  the  assignments  which  relate  to  the 
proposition  that  api)eUant  was  not  bound  by, 
and  was  In  no  way  responsible  for,  the  acts 
of  the  railway  agent  at  White  Eagle,  because 
he  was  tbe  agent  of  the  Atchison  Company, 
and  was  not  the  agent  of  appellant  We 
will  add,  however,  in  this  connection,  that 
we  think  there  was  no  error  In  permitting 
appdlees  to  prove  that  It  was  the  custom 
of  aiq;>ellant  to  contract  to  carry  freight  orig- 
inating on  its  own  line  to  any  point  on  the 
line  of  tbe  Atchison  CJompany.  Tbe  evidence 
tended  to  show  the  relations  existing  be- 
tween the  two  companies,  and  to  corroborate 
the  testimony  of  appellees  that  such  contract 
was  made  in  this  case.  We  do  not  mean  to 
hold  that  tbls  evidence  alone  was  sufficient 
to  establish  partnership  or  agency. 

Tbe  other  objections  to  the  charge  relate 
to  a  matter  which  is  presented  In  various 
forms  under  many  different  assignments  of 
errcr.  Appellant  attempted  to  show  that  the 
late  diarged  by  the  agent  at  White  Eagle 
was  tbe  regular  tariff,  which  had  been  fixed 
with  tbe  approval  of  the  interstate  commerce 
eommiaaion;  tbe  contention  being  that  such 
rate  was  binding  on  all  parties,  regardless  of 
any  agreememt  tot  a  lower  rate.     It  was 


shown  that  the  rate  charged  by  tbe  agent  at 
White  Eagle  was  that  found  in  the  printed 
tariff  furnished  him  by  his  employer.  The 
chief  clerk  in  the  office  of  appellants  general 
freight  agent  testified  that  a  similar  printed 
tariff  was  on  file  in  said  office,  and  appellant 
offered  to  prove  by  said  clerk  that  said  tariff 
had  been  established,  published,  and  filed 
with  the  commission.  His  testimony  to  that 
effect  was  excluded,  because  his  answers  to 
other  questions  showed  that  he  did  not  know, 
of  his  own  knowledge,  tbe  facts  to  which  he 
proposed  to  testify.  He  seema  to  have  as- 
sumed that,  because  tbe  printed  tariff  was 
on  file  hi  the  office,  and  was  acted  on  by  the 
company,  It  had  been  duly  and  legally  es- 
tablished and  published  and  ffied  with  tbe 
commission.  We  think  such  testimony  was 
properly  excluded,  but,  even  If  It  had  been 
admitted,  it  would  not  have  been  sufficient  to 
show  that  the  tariff  had  been  fixed  as  requir- 
ed by  law.  He  proposed  to  testify  that  the 
tariff  had  been  published,  but  did  not  offer 
to  testify  bow  it  bad  been  published  or  what 
publication  bad  been  required  by  the  com- 
mission, or  that  It  had  been  published  as  re- 
quired by  the  commission.  It  Is  not  clear, 
either,  that  his  testimony  would  have  shown 
that  It  bad  been  established  so  as  to  make  It 
binding.  Appellees  had  no  notice  of  the  al- 
leged rate.  Until  the  tariff  was  established 
and  published  as  required  by  law,  It  was  not 
binding  on  the  public,  and  a  contract  for  a 
different  rate  would  be  valid  and  enforceable. 
Raihroad  Co.  v.  Home  (Tenn.  Sup.)  D9  S.  W. 
134.  Unless  the  tariff  rate  charged  had  been 
established  and  published  In  such  manner  as 
to  make  It  binding,  the  stipulation  in  the  con- 
tracts made  by  appellees  with  the  Texas  & 
Pacific  Company  to  pay  "at  the  rate  of  tariff" 
would  not  render '  them  liable  to  pay  more 
than  the  rate  agreed  on.  The  written  con- 
tracts executed  by  appellees  cannot  be  con- 
strued to  bind  them  to  pay  a  tariff  which  bad 
not  been  legally  established. 

Complaint  is  made  of  the  action  of  the 
trial  court  in  permitting  the  introduction  of  a 
letter  from  the  general  freight  agent  of  the 
Texas  &  Pacific  Company  to  appellees  quot- 
ing a  rate  of  $56  per  car.  This  was  not  er- 
ror. Appellant  and  the  said  company  had 
agreed  on  the  rate  to  be  charged,  and  the  let- 
ter was  written  In  accordance  with  the  agree- 
ment 

Appellant  was  alleged  to  be  in  possession 
of  the  written  contracts  of  shipment,  and  was 
notified  to  produce  same.  Tbe  contracts  not 
having  been  produced,  appellees  proved  same 
by  secondary  evidence.  Appellant  then  Intro- 
duced some  of  the  contracts,  and  moved  to 
strike  out  the  testimony  introduced  by  appel- 
lees in  relation  thereto.  The  motion  was 
overruled,  and  we  approve  the  action  of  tbe 
trial  court  If  appellant  desired  to  prevoit 
such  evidence  from  going  to  the  jury,  it 
should  have  produced  the  written  contracts 
in  the  first  instance.  It  could  not  hold  back 
tbe  written  Instruments,  and  force  appdleea 
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to  prove  same  by  secondary  evldeace,  then 
offer  the  written  evidence,  and  have  the  evi- 
dence already  Introduced  stricken  out 

Testimony  of  witnesses  showing  the  effect 
on  the  cattle  of  the  lU  treatment  they  receiv- 
ed at  White  Eagle  was  properly  admitted. 
In  Railway  t.  Wright,  1  Tex.  Civ.  App.  408, 
21  S.  W.  80,  It  was  held  that  a  witness  could 
not  give  bis  opinion  as  to  the  amount  of  dam- 
age per  head  to  stock  caused  by  ill  treat- 
ment, delay,  etc.,  for  the  reason  that  the  wit- 
ness, In  estimating  the  damage,  might  take 
Into  consideration  Items  of  damage  not  plead- 
ed, or  base  his  opinion  on  a  rule  of  dam- 
age which  was  not  the  correct  measure  of 
damages.  No  such  proof  was  made  in  this 
case.  The  witnesses  gave  their  opinions  as 
to  damage  per  head  to  the  market  value  of 
the  cattle,  which  was  the  true  measure  of 
damages.  It  Is  clear  that  In  arriving  at  the 
amount  of  damage  the  witnesses  confined 
themselves  to  the  legitimate  items  of  damage 
to  be  takm  into  consideration  in  making  the 
estimate. 

It  is  insisted  that  appellees  should  have 
promptly  paid  the  charges  demanded,  and  re- 
ceived the  cattle,  and  thereby  mitigated  the 
damages.  The  position  is  untenable.  If  ap- 
pellees bad  a  contract  for  a  lower  rate  than 
that  charged,  the  mere  fact  that  they  refused, 
tar  a  time,  to  pay  the  exorbitant  rate,  would 
not  prevent  them  from  recovering  damages 
for  the  injuries  to  the  cattle  occasioned  by  the 
ill  treatment  to  which  they  were  subjected 
while  they  were  unjustly  detained. 

The  Judgment  Is  affirmed.    Affirmed. 


WESTERN  TJNION  TEL.  00.  v.  80RSBY. 

<Conrt  of  CivU  Appeals  of  Texas.     May  81, 

1902.) 

TELEGRAPH  COMPANIES— MBSSAGES-FAILURO 

TO  DEUVER— PLEADING— EVIDENCE 

-^ARGUMENT— CHARGE. 

1.  A  telegraph  company  receiving  a  message 
to  be  forwarded  over  its  lines  and  delivered  to 
a  coDDccting  carrier  is  uot  required,  on  finding 
that  the  letter's  lines  are  out  of  order,  so  that 
the  message  cannot  be  promptly  delivered,  to 
attempt  Itself  to  deliver  the  same  by  telephone 
«r  mail. 

2.  Error  in  overruling  exceptions  to  the  por- 
tion of  the'  complaint  in  an  action  against  the 
first  company  averriug  that  the  telegram  could 
have  been  delivered  in  time  by  it  by  mail  or 
teleptione,  and  in  admitting  evidence  in  sup- 
port thereof,  and  in  permitting  argument  there- 
on, was  not  cured  by  a  charge  that  the  first 
company  was  not  required  to  transmit  the  mes- 
sage by  mail  or  telephone,  and  could  not  be  held 
liable  for  failure  to  do  so. 

8.  A  telegraph  company  receiving  a  message 
to  be  forwarded  over  its  line  and  delivered  to 
A  connecting  company  should,  on  tendering  tlie 
message  to  the  second  compauy,  and  learning 
that  the  letter's  lines  are  out  of  order,  so  that 
the  message  cannot  be  promptly  delivered,  no* 
tify  the  sender  of  such  fact. 

4.  Wbere,  in  an  action  against  a  telegraph 
company  for  failure  to  deliver  a  messnge  sum- 
moning plaintiff  to  the  bedside  of  hi»  sick 
brother  until  after  the  last  train  had  left  by 
which  plaintiff  could  reach  his  brother  before 
fae  dies,  defendant  pleaded  and  introduced  evi- 


dence of  contributory  negligence.  In  that  plain- 
tiff could  have  reached  his  brother  in  time  by 
driving  to  a  station  on  another  railroad,  it  was 
error  for  the  court  to  refuse  an  instruction  sub- 
mitting such  issue  to  the  jury. 

Appeal  from  Waller  county  court;  John 
M.  Pinckney,  Judge. 

Action  by  J.  B.  Sorsby  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff  defendant  appeals. 
Reversed. 

Norman  O.  Kittrell,  for  appellant  Han- 
nay  &  Tompkins  and  J.  T.  Meek,  for  appel- 
lee. 

GILL,  J.  3.  B.  Sorsby  sued  the  appellant 
telegraph  company  for  damages  for  failure 
to  promptly  transmit  and  deliver  a  telegram 
sent  by  W.  Boulware  on  March  22,  1901, 
from  Waller,  Tex.,  to  Slone  Jemison,  at  An- 
gleton,  Tex.,  for  plaintiff's  benefit  A  trial 
by  jury  resnlted  In  a  verdict  and  Judgment 
for  plaintiff  for  $1,000,  from  which  the  de- 
fendant has  appealed. 

The  message  was  as  follows:  "Slone  Jemi- 
son, Angleton,  Texas:  Tell  Jim  Sorsby  come 
at  once.  Johnny  very  low.  Answer.  W. 
Boulware."  It  was  delivered  to  defendant's 
agent  at  Waller  on  the  evening  of  March  22, 
1901,  for  transmission  by  telegraph  over  Its 
lines  and  connecting  lines  to  the  addressee  at 
Angleton.  The  message  was  prepared  as  a 
night  message,  as  it  would  have  subserved 
its  purpose  bad  It  reached  the  addressee  at 
any  time  before  12  m.  of  March  23d.  The 
defendant  did  not  own  a  line  Into  Angleton, 
but  owned  and  was  operating  a  line  to  Chen- 
ango Junction,  from  which  point  the  Velasco 
Terminal  Railway  Company  owned  and  op- 
erated a  telegraph  line  Into  Angleton.  The 
message  reached  Chenango  by  10  o'clock  a. 
m.  of  March  23d,  and  was  received  by  de- 
fendant's agent  at  that  point,  who  was  also 
the  agent  of  the  Velasco  Terminal  Line. 
The  wires  of  the  latter  line  were  not  In  work- 
ing order,  and  the  message  could  not  be 
transmitted  by  that  means  to  Angleton  In 
time  for  plaintiff  to  leave  for  Waller  on  the 
only  train  which  he  could  have  taken  at  that 
point  In  time  to  reach  his  sick  brother  be- 
fore his  death.  The  message  was  sent  from 
Chenango  to  Angleton  on  the  23d,  and  was 
delivered  to  the  addressee  about  0  o'clock  p. 
m.  The  person  mentioned  in  the  address  as 
"Johnny"  was  the  brother  of  plaintiff,  and 
-was  very  ill,  and  died  before  plaintiff  reach- 
ed his  bedside.  Had  the  message  been 
promptly  transmitted,  plaintiff  would  have 
seen  his  brother  before  the  latter's  deatli. 
Angleton  is  three  miles  from  Chenango  Junc- 
tion, and  defendant  could  have  forwarded 
the  message  from  that  point  by  mall,  or 
could  have  telephoned  it  in  time;  the  two 
towns  Ijelng  connected  by  telephone.  Had 
defendant  notified  the  sender  of  the  fact  that 
the  connecting  line  was  in  no  condition  to 
receive  it  and  promptly  transmit  it  the  sen- 
der could   and   would   have   communicated 
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with  irtaintlff  l^  telephone  in  ample  time  for 
lilm  to  depart  on  the  necessary  train.    De- 
fendant did  not  mall  the  message,  did  not 
telephone  It,  nor  adopt  any '  other  means  of 
forwarding  it  in  time,  and  did  not  inform  the 
sender  of  the  condition  of  the  connecting  line. 
Plaintiff    sought    to   recover    apon    three 
gronnda:    First,  because  the  defendant  was 
negligent  in  falling  to  mail  the  message  to 
Jemiaon  when  it  was  found  that  it  could 
not  be  promptly  sent  over  its  connecting  line; 
second,  because  it  failed  to  transmit  the  mes- 
sage by  telephone  when  it  discovered  Its  con- 
nectliig  line  was  unable  to  handle  it;    and, 
third,  because  it  failed  to  notify  the  sender 
of  its  iDablilty  to  forward  the  message  to  its 
destination,  and  thus  give  the  sender  an  op- 
portunity to  resort  to  the  telephone  or  other 
means  to  reach  plalntllf  in  time.    Defendant, 
after  exceptions  and  general  denial,  pleaded 
that  it  did  not  own  a  line  into  Angleton,  and 
bad  undertaken  by  its  contract  to  do  no  more 
than  to  promptly  transmit  the  message  over 
its  own  lines  and  to  deliw  it  to  the  agent 
of  Its  connecting  line,  and  in  this  respect  it 
had  performed  its  fall  duty.    It  was  also 
pleaded   In  defense  that  plaintiff  had  been 
gnUty  of  contributory  negligence,  because  by 
the  use   of  a  private  conveyance  he  could 
have  gone  to  a  station  on  the  International 
&  Great  Northern  Railroad,  and  thus  reach- 
ed his  brother  before  his  death,  and  this  be 
failed  to  do,  and  because  the  sender  was 
guilty   of    contributory   negligence,    in    this: 
The  message  requested  an  answer,  and,  when 
the  sender  failed  to  receive  an  answer  within 
a  reasonable  time,   he  should   have  known 
tliat  his  message  had  failed  to  reach  the  ad- 
dressee, and  should  have  resorted  to  the  tele- 
phone  for   the   purpose   of   communicating 
with  Iilm.    Against  each  of  the  grounds  of 
recovery    relied   on    by   plaintltF,    defendant 
nrged  a  special  exception,  questioning  their 
anffldency  as   a  basis   of  liability.     These 
were  overruled  by  the  court    When  evidence 
was  offered   in  support  of  them,   objection 
was  interposed,  but  the  court  admitted  the 
testimony,    and    defendant    preserved    the 
points  by  bill  of  exception.    When  counsel 
for  plaintiff  was  arguing  the  cause  before 
the  Jury,  he  discussed  the  failure  of  defend- 
ant to  forward  the  message  by  mall  or  tele- 
phone, and  nrged  those  grounds  as  a  basis 
for  a  verdict  in  plalntlfTs  favor.    To  this, 
defendant  excepted,  and,  the  exception  being 
overmled,  reserved  Its  bill.    In  his  charge  to 
the  Jury,  the  court  submitted  as  a  basts  of 
lialiDity  only  the  issue  of  defendant's  negli- 
gence in  failing  to  promptly  notify  the  sen- 
der of  the  disturbed  and  useless  condition  of 
tt*  connecting  line,  and  in  an  addendum  to 
the  charge,  coming  after  the  signature  of  the 
jodge  to  the  main  charge,  the  Jury  were  In- 
structed that  they  could  not  hold  the  de- 
fendant liable  for  failure  to  transmit  by  mail 
«r  telephone. 

Under  the  first  and  second  assignments 
of  error,  defendant  complains  of  the  action 


of  the  trial  court  In  overmllng  the  excep- 
tions to  the  portion  of  plaintiff's  pleadings  in 
which  the  failure  of  defendant  to  mail  or 
telephone  the  message  from  Chenango  to 
Angleton  was  set  up  as  negligence  upon 
which  liability  could  be  predicated,  and  of 
the  action  of  the  court  in  hearing  evidence 
in  support  of  the  allegations  and  permitting 
argument  thereon.  We  are  of  opinion  the 
court  erred  In  the  respect  complained  of. 
That  defendant  did  not  own  and  operate  a 
telegraph  line  from  Chenango  to  Angleton 
is  an  undisputed  fact  in  the  case.  This  fact 
was  not  only  pleaded  as  a  defense,  but  may 
be  said  to  have  been  disclosed  by  the  amend- 
ed petition.  It  is  at  least  true  that  the  con- 
tract for  transmission,  as  alleged,  plainly 
bound  defendant  to  transmit  the  message 
by  telegraph;  and  there  was  no  obligation, 
either  contractual  or  otherwise,  to  use  the 
mails  or  telephone.  Had  tlie  defendant  own- 
ed the  line  into  Angleton,  and  had  found  It 
anflt  for  use  because  of  InHuences  It  could 
neither  foresee  nor  control  by  the  exercise 
of  ordinary  care,  such  facts.  If  shown,  would 
have  been  a  defense  to  a  suit  for  failnre  to 
transmit.  If  the  condition  of  the  line  was 
due  to  defendant's  negligence,  the  use  of 
the  mails  or  telephone  by  it  would  have  been 
no  defense,  if  damage  bad  accrued  notwith- 
standing the  effort  to  transmit  the  message 
by  either  one  or  both  of  those  means.  Nei- 
ther of  those  means  was  selected  by  the 
sender,  and  defendant  did  not  bind  itself 
to  use  other  than  its  established  means  to 
transmit  the  message.  But  the  error  is  more 
vital  In  another  aspect  of  the  case.  The  de- 
fendant did  not  contract  to  transmit  the  mes- 
sage to  Angleton,  but,  by  a  clause  in  the 
contract,  expressly  limited  its  liability  to  Its 
own  lines,  and  undertook  no  more  than,  as 
the  agent  of  the  sender,  to  deliver  the  mes- 
sage to  its  connecting  line.  It  had  no  control 
over  the  connecting  line,  and  was  in  no  way 
responsible  for  its  condition  when  the  mes- 
sage was  tendered  it  at  Chenango.  Not- 
withstanding this,  the  court,  by  hearing  evi- 
dence and  argument  on  the  Issues,  permitted 
the  Jury  to  regard  them  as  a  basis  for  lia- 
bility until  the  close  of  the  case  and  the  end 
of  the  charge,  thus  permitting  them  to  be- 
come thoroughly  Imbued  with  the  idea  that 
the  company  owed  plaintiff  a  duty  in  the 
respects  mentioned.  Plaintiff  seeks  to  meet 
these  assignments  In  two  ways:  First,  by 
the  contention  that  the  failure  of  the  com- 
pany to  mail  or  telephone  the  message  from 
Angleton  was  negligence  constituting  a  valid 
ground  of  liability,  and  the  error,  if  any,  was 
against  the  plaintiff;  second,  the  error,  If 
any,  was  harmless,  and  fully  cared  by  the 
charge  of  the  court.  For  the  reasons  al- 
ready g:iven,  it  is  clear  that  the  court  cor- 
rectly submitted  only  one  basis  of  liability, 
and  plaintiff's  counsel  seem  to  have  conceded 
this,  as  they  do  not  appear  to  have  sought 
to  induce  the  court  to  submit  any  other.  In 
determining  whether  the  error, waa  harmless, 
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It  is  proper  to  look,  among  other  things,  to 
tlie  entire  charge  of  the  court  We  have  al- 
ready noted  the  respect  in  which  the  court 
sought  to  withdraw  the  improper  issues  from 
the  consideration  of  the  Jury.  In  another 
part  of  the  charge  the  court  instructed  the 
Jury   that  "it  was  the  duty  of  defendant 

*  *    *     to   have   exercised  ordinary    care 

•  ♦  •  to  have  promptly  transmitted  and 
made  delivery  of  same  to  Slone  Jemlson  at 
Angleton,  Texas,  on  the  morning  of  March 
23rd;  •  •  •"  thus,  in  effect,  keeping  be- 
fore the  Jury  the  issues  complained  of.  We 
have  already  seen  that  defendant  had  under- 
taken no  such  duty,  and  it  was  not  a  duty 
whicli,  under  the  circumstances  of  this  case, 
the  law  Imposed.  Another  feature  which 
tended  to  accentuate  its  harmful  character 
was  the  proximity  of  the  towns  of  Chenango 
and  Angleton.  They  were  only  three  miles 
apart,  and  the  fact  that  timely  delivery 
could  have  been  made  by  a  resort  to  other 
means  doubtless  impressed  the  Jury,  as  it  evi- 
dently impressed  counsel  for  plaintitF,  and 
would  naturally  Impress  anyone.  A  messen- 
ger on  horseback  could  have  accomplished 
the  delivery  in  a  short  time  and  with  little 
trouble,  and,  considering  the  nature  of  the 
message,  it  was  such  an  act  as  one  friend 
would  voluntarily  do  for  another,  or  even 
for  a  stranger.  But  it  must  be  borne  in 
mind  that  this  was  a  business  transaction, 
in  which  the  company  was  not  bound  to  re- 
spond to  the  dictates  of  kindness  or  senti- 
ment It  'was  equipped  to  transact  its  af- 
fairs in  a  certain  way.  Its  agents  were 
doubtless  clothed  with  a  restricted  authority 
in  expending  the  means  of  the  company  In 
furtherance  of  its  undertakings.  The  de- 
fendant had  the  unquestioned  right  to  have 
the  Jury  clearly  instructed  as  to  its  duties 
and  liabilities,  and  to  have  the  minds  of  the 
Jury  kept  free  from  the  Influence  of  evi- 
dence or  argument  which  had  no  legitimate 
bearing  on  the  issue  of  liability.  This  right 
It  persistently  sought  to  secure  at  every 
stage  of  the  trial.  Counsel  should  never  be 
permitted  to  discuss  facts  not  in  the  record. 
How  much  more  harmful  must  be  the  com- 
bined effect  of  the  discussion  of  facts  and 
circumstances  improperly  in  the  record,  and 
liavlng  the  apparent  approval  of  the  court  up 
to  the  last  momentl  That  such  is  reversible 
error,  and  is  not  cured  by  a  charge  with- 
drawing the  objectionable  matter  from  the 
consideration  of  the  Jury,  finds  ample  sup- 
port in  the  decisions  of  our  own  courts. 
Railway  Co.  v.  Levy,  69  Tex.  643,  46  Am. 
Kep.  269;  Tucker  v.  Hamlin,  60  Tex.  171; 
McCauley  v.  Long,  61  Tex.  74;  Smyth  v. 
Caswell,  67  Tex.  667,  4  S.  W.  848;  Railroad 
Co.  V.  Langston  (Tex.  Civ.  App.)  48  S.  W. 
610. 

By  the  fourth  assignment  it  is  contended 
that  the  defendant  owed  no  duty  to  advise 
the  sender  of  the  condition  of  the  connecting 
line.  To  this  proposition  we  cannot  assent 
It  seems  to  be  fairly  well  settled  that  if  a 


telegraph  company  dlscoTera,  after  accept- 
ing a  meaaage  for  transmission,  that  by  rea- 
son of  the  disturbed  conditions  of  its  ovm 
lines  it  cannot  perform  its  contract  the  law 
Imposes  the  duty  to  notify  the  sender.  25 
Am.  &  Bag.  Enc.  Law  (Old  Ed.)  p.  779; 
Telegraph  Co.  v.  Harding,  103  Ind.  605,  S 
N.  E.  172;  Scott  &  J.  TeL  H  201,  202.  This 
duty,  hov««ver,  is  not  absolute,  bat  arises 
only  when  ordinary  prudence  in  the  protec- 
tion of  the  interests  of  the  party  concerned 
requires  it  Telegraph  Co.  v.  Davis  (Tex. 
Civ.  App.)  61  &  W.  268.  Now  in  the  case 
at  bar  the  company  undertook  to  do  more 
than  transmit  the  message  to  Chenango.  It 
also  undertook,  as  the  agent  of  the  sender, 
to  deliver  it  to  the  connecting  line.  Deliv- 
ery Involves  an  acceptance  by  the  party  to 
whom  delivery  is  tendered.  If  the  message 
had  been  declined  by  the  connecting  line,  it 
would  have  been  the  clear  duty  of  defoid- 
ant  as  the  agent  of  the  sender,  to  advise 
its  principal  of  the  fact  Defendant  knew  of 
the  importance  of  the  message^  and  ought 
not  to  be  permitted  to  allow  the  sender  to 
rest  in  ignorance  of  facts  witliln  the  knowl- 
edge of  defendant,  which,  if  known  to  the 
sender,  would  have  enabled  him  to  adopt 
means  to  avert  the  damage  which  might 
otherwise  result  In  the  case  at  bar  the 
company  secured  from  its  connecting  line 
only  a -modified  acceptance;  that  is  to  say,  an 
acceptance  with  no  promise  of  prompt  trans- 
mission as  contemplated  by  the  sender.  The 
connecting  line  discharged  its  duty  by  ad- 
vising defendant  as  the  agent  of  the  sender, 
that  it  could  not  transmit  the  message  at 
once,  and  refusing  to  undertake  to  do  so. 
It  was  not  at  fault  and  against  it  the  plain- 
tiff could  have  no  Just  complaint  But  the 
law  imposed  on  defendant.  In  its  capacity  as 
agent  of  the  sender,  the  duties  which  the 
sender  might  reasonably  assume  as  Included 
within  the  scope  of  the  agency;  and  surely  it 
is  the  duty  of  an  agent  sent  to  make  de- 
livery of  a  thing  to  advise  his  principal  that 
the  person  to  whom  It  is  consigned  refuses  to 
accept  or  declines  to  accept  on  the  terms 
made  by  the  sender.  We  think  the  transac- 
tion before  us  comes  easily  within  the  prin- 
ciple announced  in  the  authorities  cited  in  this 
connection.  Defendant  contends,  however, 
that  in  so  holding  we  require  something  to 
be  done  without  remuneration.  To  this  we 
answer,  if  the  contract  to  transmit  and  de- 
liver to  the  connecting  line  comprised  this 
duty,  also,  the  charges  will  be  presumed  to 
be  commensurate  with  the  duties  undertaken. 
The  evidence  tends  to  show  that  the  agent 
of  the  connecting  line  expected  the  wires 
to  be  restored  to  working  condition  at  any 
moment  but  had  no  means  of  knowing  with 
certainty  how  long  the  conditions  would 
continue.  This  the  defendant  knew,  and 
the  question  Is  one  of  ordinary  care.  The 
court  correctly  submitted  the  issue  to  the 
Jury,  and  the  assignment  is  overruled. 
The  assignment  that  the  court  erred  In 
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refDsinK  to  anbmlt  the  defense  of  contrib- 
otory  n^llgoice  Is  well  taken.  The  plead- 
ings and  tbe  evidence  raise  the  Issue,  and  a 
(peclal  diarge  addressed  to  tlie  point  was 
asked  and  refused. 

For  the  errors  Indicated,  the  Judgment  Is 
reversed,  and  tbe  cause  remanded.  Revers- 
ed and  remanded. 


PABK8  T.  ST.  i:X>UIS    8.  W.  RT.  CO.  OF 
TEXAS. 

(Conrt  of  OiTil  Appeals  of  Texas.     Jane  T, 
1902.) 

BAILBOAO   BMPLOTA— INJURIES— NEOLiaENCB 
—BVIDBNCK— INSTRUCTIONS. 

L  Where,  in  an  action  against  a  railroad 
company  for  injury  snstained  by  a  bralceman 
bT  falling  from  the  cupola  to  the  floor  of  the 
caboose,  caused  by  a  sudden  jolt  claimed  to 
bare  resulted  from  the  cars  uncoupling  iu  going 
oTer  a  defectire  roadbed,  there  was  no  evi- 
dence that  the  roadbed  was  defective,  except 
tliat  a  defective  road  would  sometimes  cause 
tlie  cars  to  uncouple,  or  that  the  cars  had 
been  uncoupled,  except  that  the  pipe  of  the  air 
brake  was  separated,  and  there  was  evidence 
that  sndi  cars  frequently  became  uncoupled 
from  causes  other  than  a  defective  roadlied, 
it  was  not  error  for  the  court  to  charge  that 
the  evidence  tailed  to  show  that  the  roadbed 
was  defecdve. 

Z  Where,  in  an  action  by  a  brakeman 
against  a  railroad  company  for  injury  sus- 
tained by  being  caused  to  fall  from  the  ctipola 
of  the  caboose  to  the  floor  by  a  sadden  jolt, 
the  defendant  pleaded  contribatory  negligence 
and  violation  of  its  rules,  and  there  was  evi- 
dence that  the  rules  required  him  to  be  on  top 
of  the  cars  at  that  time,  aud  his  testimony 
that  he  was  ordered  to  stay  in  the  cupola  was 
dispated  by  the  conductor,  and  there  was  also 
aome  evidence  that  plaintiff  assumed  an  un- 
necessarily dangerous  position  in  the  cupola,  it 
was  not  error  to  submit  the  question  of  his  con- 
tributory negligence  to  the  jury. 

3.  Where,  in  an  action  b;r  a  brakeman  against 
a  railroad  company  for  injury  claimed  to  have 
been  sustained  through  defendant's  negliKence, 
it  pleaded  violation  of  its  rules  and  contribu- 
tory negligence,  the  admission  in  evidence  of 
his  application  for  the  position  was  proper  to 
show  his  acceptance  of  and  agreement  to  the 
mies, 

Error  from  district  court,  Tarrant  county; 
W.  D.  Harris,  Judge. 

Action  by  S.  H.  Parks  against  tbe  St  Louis 
SoDtbwestem  Railway  Company  of  Texas. 
From  a  Judgment  for  defendant,  plaintiff 
error.    Affirmed. 


Wynne,  McCart  &  Bovlln  and  Oardm  ft 
Csrden,  for  plaintiff  In  error.  Glass,  Bstes 
k  King,  W.  P.  McLean,  and  £.  B.  Perkins, 
for  defendant  In  error. 

CONNER,  0.  J.  We  take  the  following 
itatement  of  this  case  from  the  brief  of  plain- 
tiff in  error:  'This  suit  was  instituted  by 
plataitlff  In  error  In  tbe  district  cotirt  of  Tar- 
rant county,  Texas,  for  tbe  recovery  of  $20,- 
20O  for  personal  injuries  alleged  to  have  been 
■nstalncd  by  blm  while  In  the  service  of  tbe 
defendant  in  error,  through  the  negligence  of 
the  latter;   and,  among  other  things,  he  al- 


leged that  his  Injuries  were  caused  by  reason 
of  the  negligence  of  tbe  engineer  of  defend-' 
ant  In  error  in  charge  of  the  engine  iHxipel- 
llng  a  train  containing  a  caboose  in  careless- 
ly, negligently,  and  recklessly  operating  said 
engine  and  train,  causing  the  same  to  give  a 
violent  and  sadden  lurch,  throwing  tbe  plain- 
tiff from  the  cupola  of  the  caboose,  where 
plaintiff  was  In  tbe  performance  of  bis  du- 
ties, to  tbe  floor  of  said  caboose,  painfully, 
seriously,  and  permanently  Injuring  him.  He 
furtbo:  alleged  that  his  injuries  were  due  to 
defendant's  negligence  in  not  having  its  train 
properly  coupled,  and  In  providing  unsafe 
and  defective  coupling  appliances,  which 
cansed  said  train  to  separate,  and  thereafter 
tbe  two  parts  to  collide,  the  force  of  which 
collision  cansed  plaintiff  to  be  thrown  to  the 
floor  of  tbe  caboose;  and,  further,  that  his 
Injuries  were  due  to  the  negligence  of  de- 
fendant In  furnishing  on  Its  trains  unsafe  and 
unsuitable  drawheads  and  coupling  appli- 
ances, and  to  permitting  its  track  and  road- 
bed at  said  place  to  become  unsafe,  danger- 
ous, uneven,  and  rough.  Defendant  In  error 
pleaded  a  general  demurrer  and  general  de- 
nial, and  substantially  that  plaintiff  in  error 
was  guilty  of  negligence  which  was  the  prox- 
imate cause  of  his  injury,  and  that  bis  In- 
juries were  the  result  of  an  unavoidable  and 
unforeseen  accident,  and  was  the  result  of  a 
risk  assumed  by  plaintiff  to  error  when  he 
entered  the  service  of  defendant  to  error;  and 
that  his  Injuries  were  caused  by  falling  to 
obey  the  rules  and  regulations  of  defendant, 
by  reason  of  the  fact  that  It  was  his  duty 
to  be  on  top  of  tbe  train  at  the  time  of  tbe 
accident,  which  duty  he  failed  to  discharge; 
and  that  defendant  used  due  care  to  malntoin- 
Ing  and  inspecttog  its  engines,  cars,  and 
couplings  and  in  the  construction  and  main- 
tenance of  Ito  roadbed  and  tracks  and  keep* 
tog  the  same  to  repair."  A  trial  before  a 
Jury,  on  December  16,  1000,  resulted  In  a 
verdict  and  Judgment  to  favor  of  defendant 
In  error. 

Tbe  point  most  seriously  urged  to  behalf 
of  a  reversal  arises  from  the  action  of  tbe 
court  In  givmg  tbe  following  special  instnic- 
tlon  to  which  error  Is  assigned,  to  wit:  "The 
evidence  In  this  case  fails  to  show  that  the 
roadbed  of  defendant  at  tbe  time  and  place 
of  tbe  alleged  Injury  was  out  of  repair,  or 
rough,  or  unsafe,  and  you  will  not  consider 
that  ground  of  negligence  alleged  In  plain- 
tiff's petition."  One  theory  of  plaintiff's  case 
was  that  about  midway  of  tbe  freight  train 
upon  which  be  was  a  brakeman  a  patent 
coupler  on  one  of  tbe  cars  opened,  or  became 
detached  from  the  like  coupler  on  tbe  ad- 
jacent car,  thereby  causing  a  separation  of 
tbe  cars  and  an  uncoupling  of  tbe  air  hose 
or  brake  with  which  part  of  the  trato  was 
supplied,  which  to  sequence  caused  the  for- 
ward part  of  the  trato  to  suddenly  stop,  and 
thereby  produce  such  jar,  when  the  detoched 
cars  behind  ran  against  tbe  forward  car,  as 
to  throw  platotlff  In  error  front  bis  position 
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tn  the  cnpola  of  the  cabocwe  to  the  floor  of 
the  car  below,  and  to  injure  him  as  alleged. 
While  a  number  of  witnesses  testify  that  the 
accident  or  injury  was  caused  in  this  man' 
ner,  we  thlnlc  it  evident  from  the  whole  tes- 
timony that  the  conclusion  that  the  train 
separated  is  but  an  inference  drawn  from  the 
fact  that  the  air  hose  between  the  cars  indi- 
cated was  immediately  thereafter  fonnd  un- 
coupled. No  witness  testifies  that  he  saw 
such  separation,  and  the  cars  were  found 
coupled  as  usual,  though  the  air  was  unr 
coupled  as  stated.  The  results  were  natural 
consequences  of  such  separation  of  the  train, 
but  the  evidence  does  not  exclude  the  con- 
clusion that  such  results  might  also  hare 
been  occasioned  by  some  sudden  Jerk  caused 
in  the  operation  of  the  engine,  or  perhaps  by 
an  unaccounted-for  separation  of  the  air 
brakes  without  a  separation  of  the  cars.  It 
is  also  the  fact  that  no  witness  testified  that 
the  roadbed  or  track  of  defendant  in  error 
was  out  of  repair,  rough,  or  unsafe  at  the 
time  and  place  of  the  accident  or  supposed 
separation  of  the  train.  There  was  testi- 
mony, however,  tending  to  show  that  cars 
coupled  as  these,  running  over  a  rough  track, 
were  liable  to  become  uncoupled,  and  it  is 
hence  insisted  that  It  should  have  been  left 
to  the  Jury  to  determine  whether  there  was 
such  rough  track,  and  whether  defendant  in 
error  was  guilty  of  negligence  in  relation 
thereto,  from  the  mere  fact  of  accident  or  in- 
Jury  aa  shown.  We  have  not  been  able  to 
agree  with  this  contention.  In  addition  to 
what  we  have  stated  above,  it  was  shown 
that  the  couplers  mentioned  might  also  have 
been  detached  by  means  of  a  lever  constructs 
ed  for  that  purpose  at  the  side  of  the  car,  al- 
though there  was  no  evidence  that  any  person 
had  BO  operated  the  lever.  There  was  also 
evidence  to  the  effect  that  couplers  of  the 
kind  stated  at  times  would  become  separated 
from  other  causes.  E.  F.  Phillips,  who  was 
the  conductor  of  the  train  at  the  time,  and 
who  testified  in  behalf  of  {tlaintlflT  in  error, 
among  other  things  testified  on  this  subject: 
"This  coupler  was  a  master  car  builder's 
coupler.  There  are  several  kinds  of  auto- 
matic couplers,— the  Tower,  the  Anchor,  and 
several  others,— all  on  the  same  principle, 
however.  Whenever,  from  any  cause,  the 
pin  pulls  out,  the  train  uncouples.  They  ordi- 
narily uncouple,  and  we  can't  tell  what  does 
It,  but  there  are  instances  where  they  un- 
couple if  you  have  too  much  slack  In  the 
drawhead,— that  is,  spring  in  the  drawhead,— 
and  let  the  drawhead  extend  out  from  the 
car,  and  that  will  raise  the  link  and  raise 
the  pin.  That  is  one  case;  and  another  is  If 
the  pin  is  a  little  worn.  If  there  is  slack  in 
the  spring  of  the  drawhead,— that  is,  if  the 
timbers  are  worn;  that  is,  the  draft  castings 
that  are  In  the  draft  timbers  of  the  car,  if  it 
becomes  worn,  and  let  the  spring  of  the  draw- 
head  too  far,— when  It  pulls  out  so  far  it  will 
raise  this  chain  that  is  fastened  to  the  pin 
and  Is  also  fastened  to  the  car  on  a  dead- 


wood  on  the  end  of  the  car;  If  there  is  too 
much  spring  and  too  much  give  in  the  spring 
of  the  drawhead,  and  it  pulls  out  too  far,  it 
will  pull  the  pin  out  Another  cause  Is,  If 
this  pin  that  drops  in  there  is  a  little  bit 
worn,  and  gets  wet,  the  slug  will  sometimes 
slip  up  and  uncouple  itself, — tn  wet,  rainy 
weather.  If  the  pin  is  a  little  bit  worn.  The 
pin  is  not  more  liable  to  do  that  the  lighter 
it  is.  Don't  know  that  the  weight  of  the  pin 
has  anything  to  do  with  it;  but  if  the  pin  is 
worn  to  a  bevel  under  the  slug.  In  rain  they 
will  come  uncoupled,  and  they  very  often 
come  uncoupled  when  we  can't  account  for 
It"  This  evidence  is  quoted  merely  to  show 
that  If  It  be  conceded  that  the  train  sepa- 
rated. It  by  no  means  follows  that  it  was 
cansed  by  a  rough  track  or  roadbed.  Numer- 
ous cases  might  be  cited  where  It  has  been 
held  in  the  case  of  passengers  that  an  un- 
usual accident  or  injury  will  authorize  the 
presumption  of  negligence,  and  It  ia  insisted 
that  this  principle  applies  in  behalf  of  an  «n- 
ploy£.  The  recent  case  of  Railway  Co.  t. 
McCray  (Tex.  Sup.)  34  S.  W.  95,  cited  in  sup- 
port of  this  contention,  was  one  in  which  the 
death  of  McCray,  who  was  in  the  service  of 
the  railway  company,  was  caused  by  a  steel 
rail  falling  from  a  flat  car  on  which  Jt  was 
loaded.  In  that  case,  however,  it  was  shown 
that  the  accident  could  not  have  happened 
had  the  car  been  properly  loaded,  and  the  In- 
ference of  negligence  in  loading  the  car  was 
therefore  held  to  be  Justified.  So,  also,  in  the 
case  of  Railway  Co.  v.  Haden,  68  S.  W.  530, 
the  court  of  civil  appeals  for  the  Fifth  dis- 
trict in  an  opinion  not  yet  offlcially  publish- 
ed, but  which  counsel  have  kindly  furnished 
us,  held  that  an  inference  of  negligence  on 
the  part  of  the  master  In  failing  to  famish 
or  keep  in  repair  the  machine  upon  which 
Haden  was  working  was  Jnstlfled  by  proof  of 
the  Injury,  and  further  evidence  that  excluded 
the  Idea  that  the  Injury  could  have  happened 
from  a  cause  other  than  some  defect  in  the 
machinery.  The  facts  of  this  case,  however, 
fail  to  bring  It  within  the  principle  announced 
In  the  cases  Just  cited.  The  evidence  here 
by  no  means  supports  the  conclusion  that  tbe 
separation  of  cars,  if  any,  and  the  injury  to 
plaintiff  in  error,  could  have  been  alone  caus- 
ed by  a  defective  track.  Ordinarily,  as  be- 
tween master  and  servant— employer  and 
employ^,— the  servant  by  his  employment 
assumes  all  of  tbe  risks  ordinarily  incident 
to  his  employment  as  well  as  the  risk  of  In- 
jury caused  by  the  negligence  of  a  feUow 
servant;  and  it  would  seem  that  In  a  salt  on 
the  part  of  the  employ^  the  evidence  to  au- 
thorize recovery  by  him  should  not  be  left  In 
such  condition  as  to  suggest  that  the  injury 
Is  as  reasonably  referable  to  a  cause  within 
the  domain  of  the  servant's  assumed  risks  as 
to  the  negligence  of  the  master.  It  will  be 
seen  from  the  testimony  quoted  above  that 
the  proof  indicates  that  nncoupllngs  of  the 
character  here  Insisted  upon  are  by  no  means 
nnnsual;  that  th^  sometimes  occur  without 
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being  attributable  to  any  ascertainable  neg- 
lljent  act.  Under  such  circumstances  the 
bnrden  was  upon  plaintiff  in  error  to  establish 
the  fact  of  negligence  charged,  and  the  proof 
relied  upon  was  not  only  insufficient,  under 
the  circumstances,  to  establish  negligence  In 
the  particular  now  under  consideration,  but 
also  required  the  court,  when  requested,  to 
give  the  charge  objected  to.  Mr.  Black,  in 
his  -trork  on  "Proof  and  Pleadings  in  Acci- 
dent Gases"  (section  5),  says:  "It  is  not  nec- 
essary that  the  evidence  be  direct  and  posi- 
tive. Negligence  may  be  proved  as  well  by 
circumstances  and  presumptions,  from  which 
tbe  inference  or  conclusion  of  negligence  may 
be  fairly  drawn.  But  such  presumptions  and 
circumstances,  to  be  legally  sufficient  to  rest 
verdicts  npon,  must  be  the  conclusion  from 
facts  proven  or  admitted  in  the  case,  and  not 
presumptions  drawn  from  presumptions, 
which  in  all  cases  of  legal  evidence  are  too 
weak  and  uncertain  to  support  Judgments 
and  verdicts."  This  is  but  declaratory  of  the 
general  rule.  See  Railway  Co.  v.  Porter,  73 
Tex.  304.  11  8.,  W.  324;  Douglass  v.  Mitch- 
ell's EX'r.  35  Pa.  440;  Richmond  v.  Aiken, 
Zi  Vt.  324.  In  the  case  of  Douglass  v. 
Mitchell's  Ex'r,  supra,  It  is  said  (quoting  from 
the  heednote) :  "Whoiever  circumstantial  evi- 
dence Is  relied  upon  to  prove  a  fact,  the  cir- 
cumstances must  be  proved,  and  not  them- 
selves presumed.  No  presumption  can  be 
drawn  from  a  presumption.  If  there  be  no 
fixed  or  ascertained  fact  from  which  the  in- 
ference of  another  fact  may  be  drawn,  the 
law  permits  none  to  be  drawn  from  it."  To 
adopt  the  contention  of  plaintiff  In  error 
would,  we  think,  under  the  circumstances  of 
this  case,  certainly  contravene  tbe  principle 
here  ao  clearly  stated.  Negligence,  save  in 
those  cases  in  which  it  is  to  be  necessarily 
hifetred  from  the  nature  of  the  accident,— 
as  was  the  fact  in  tbe  McCray  and  Haden 
Cases,— Is  ordinarily  presumed  from  the  hap- 
pening of  an  unusual  accident  on  the  ground 
that  tbe  train,  machinery,  or  appliances  in- 
volved are  under  the  control  of  the  master, 
and  that  the  condition  thereof  is  therefore 
peculiarly  within  his  knowledge.  It  Is  hence 
insisted  that  this  principle  would  not  apply 
In  the  case  now  before  us,  inasmuch  as,  if  the 
roadbed  or  track  was  defective  or  rough.  It 
mnst  have  been  obvious,— as  apparent  to  plain- 
tiff In  error  as  to  any  one  else,— and  there  was 
an  entire  absence  of  effort  on  his  part  to  otter 
direct  proof  of  any  defect  In  tbe  roadbed  or 
railway  track.  But,  without  adopting  this 
contention,  we  are  of  opinion  that  the  duty 
that  rested  upon  the  defendant  in  error  In  re- 
spect to  Its  track  was  that  of  ordinary  care 
to  safely  construct  and  maintain  it.  It  seems 
dear  to  us  that  to  conclude  that  the  cars  be- 
came detached  because  the  air  brakes  were 
fonnd  uncoupled,  and  to  further  conclude 
from  this  Inference  that  the  track  or  roadbed 
was  rough,  and  then  to  further  conclude  that 


the  master  was  guilty  of  negligence  In  re- 
spect thereto.  Is  to  base  Inference  upon  In- 
ference, and  therefore  violative  of  the  uni- 
form rule  on  that  subject. 

It  is  also  earnestly  insisted  upon  tbe  third, 
eighth,  eleventh,  and  twelfth  assignments  that 
the  court  was  in  error  in  submitting  the  is- 
sue of  contributory  negligence,  because  there 
was  no  evidence  requiring  it.  But  we  have 
not  felt  that  we  could  so  conclude,  under  the 
rule  laid  down  in  the  opinion  by  Chief  Jus- 
tice Gaines  in  Choate  v.  Railway  Co.,  91  Tex. 
410,  44  S.  W.  CO.  It  was  shown  that  the 
rules  of  the  company  were  known  to  plaintiff. 
A  rule  required  him  to  be  on  top  of  tbe  train 
when  entering  stations,  as  was  the  fact  here. 
There  was  evidence  'that  the  Jar  which  threw 
tbe  plaintiff  from  tbe  cupola  was  not  greater 
than  that  occurring  in  ordinary  couplings, 
and  that,  had  plaintiff  in  error  been  on  top 
of  the  car,  as  required  by  the  rule,  he  might 
not  have  been  injured.  There  was  also,  per- 
haps, some  slight  evidence  that  tbe  position 
assumed  by  him  in  the  cupola  of  the  car  was 
not  a  secure  one,  and  we  feel  hardly  prepared 
to  say  that  a  voluntary  violation  of  the  rule 
and  tbe  voluntary  assumption  of  a  more  dan- 
gerous position  In  the  cupola  was  not  such 
evidence  of  ccmtributory  negligence  as  requir- 
ed the  submission  of  tbe  Issue  to  the  Jury. 
It  la  true  that  the  plaintiff  In  error  testifies 
that  he  was  directed  by  the  conductor  to  re- 
main in  the  caboose.  If  this  be  true,  then, 
under  tbe  rules  of  the  company,  he  was  requir- 
ed to  obey  the  Instruction,  and  hence  was  In 
the  place  of  his  duty.  The  testimony  of  the 
conductor,  however,  when  considered  as  a 
whole,  tended  to  contradict  plaintiff  In  error 
on  this  point.  So  that,  as  an  entirety,  we 
cannot  say  that  tbe  evidence  was  such  as  to 
authorize  the  court  to  assume  that  plaintiff 
In  error  In  fact  bad  been  Instructed  to  remain 
In  the  caboose,  and  was  free  from  negligence 
In  assuming  tbe  position  he  was  in  at  the 
time  of  the  accident,  and  to  therefore  take 
tbe  issue  of  contributory  negligence  from  tbe 
Jury. 

Other  assignments  need  but  brief  notice. 
The  ground  of  objection  to  the  excluded  evi- 
dence mentioned  in  the  twenty-seventh  as- 
signment of  error  Is  not  stated.  The  testi- 
mony of  tbe  witness  Bolln  substantially  em- 
bodied the  excluded  evidence  mentioned  In 
the  twenty-third  assignment  of  error;  and  the 
application  of  tbe  plaintiff  In  error  for  a  situa- 
tion as  brakeman  was  admissible,  If  for  no 
other  reason,  to  show  bis  acceptance  of  and 
agreement  to  the  rules  and  regulations  of  the 
company;  the  objection  being  to  the  whole, 
and  not  to  such  portions  as  were  immaterial. 
Other  assignments  will  be  overruled  without 
mention,  we  having  found  no  reversible  error 
therein.  The  issues  raised  by  the  legal  evi- 
dence having  been  fairly  submitted  to  the 
Jury,  the  verdict  will  not  be  disturbed. 

Judgment  affirmed. 
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WESTERN  TJNION  TEL.  C».  ▼.  LOVBLY.i 

(Court  of  Civil  Appeals  of  Tocaa.    June  7, 
1902.) 

TELEGRAPH  COMPANIES— FAILURE  TO  DELIV- 
ER  TELEGRAM— EVIDENCE— DEPOSITION. 

1.  Where,  In  an  action  against  a  telegraph 
company  for  failure  to  promptly  deliver  a  mes- 
■age  summoning  plaintiff  to  the  funeral  of  her 
sister,  the  question  wtiether  she  had  time  to 
attend  the  funeral  depended  on  whether  the 
funeral  was  on  the  10th  or  11th  of  the  montti, 
and  the  husband  of  deceased,  as  a  witness  for 
plaintiff,  testified  that  it  was  on  the  11th,  it 
was  error  to  receive  in  evidence  a  part  of  a 
deposition  of  the  undertaker,  containing  an 
entry  on  his  book,  made  when  the  coffin  was 
ordered,  that  the  funeral  was  on  the  lOtb,  over 
defendant's  objection  that  the  evidence  was 
hearsay. 

2.  Where  •  deposition  Is  offered  In  evidence^ 
it  should  be  considered  as  the  evidence  of  the 
party  who  offered  it,  though  it  was  takei)  at 
the  instance  of  the  opposite  party. 

Appeal  from  district  court,  Cooke  county; 
D.  B.  Barrett,  Judge. 

Action  by  Tilda  Lovely  against  the  West- 
ern Union  Telegraph  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Wllkins  &  Vinson,  for  appellant.  A.  M. 
Green,  for  appellee. 

STEPHENS,  J.  Tbia  Is  the  second  appeal 
in  this  case.  See  52  S.  W.  563,  for  statement 
of  the  case  on  former  appeal.  On  the  last 
trial  it  became  a  material  Inquiry  whether 
appellee's  failure  to  attend  tbe  funeral  of 
ber  sister,  Mrs.  Crocker,  was  not  due  to 
her  own  negligence  after  tiie  delayed  mes- 
sage was  finally  delivered  to  her,  July  9, 1896, 
at  6:30  p.  m.  This  depended  largely.  If  not 
entirely,  upon  whether  Mrs.  Crocker  was 
buried  on  tbe  lOtb  or  11th  of  July,  1896. 
F.  W.  Crocker,  the  surviving  husband,  and 
witness  for  appellee^  testified  that  she  was 
burled  on  the  11th,  which  would  have  given 
ample  time  for  appellee  to  be  present  at  the 
funeral.  To  show  that  he  was  mistaken  In 
this  date,  appellee,  over  the  objections  of 
appellant,  read  In  evidence  tbe  following 
copy  of  the  register  of  funerals  kept  by 
James  W.  Stapler  &  Son,  from  whom  F.  W. 
Crocker  bad  purchased  the  coflln  In  wblcb 
his  wife  was  buried;  "Remains  of  Rllda 
Crocker.  Ordered  by  F.  W.  Crocker.  Age, 
82.  Slow  fever.  Date  of  death,  July  9. 
Date  of  burial,  July  10.    Coffin  or  casket, 
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and  size  6."  This  record  was  shown  to  have 
been  made  by  James  D.  Oulnn,  an  employ^ 
of  Stapler  &  Bon,  who  had  sold  the  coflln 
for  the  firm,  but  who  never  knew  when  Mrs. 
Crocker  was  burled,  and  who  seems  to  have 
made  the  rec<Hrd  before  the  burial  The  copy 
read  in  evidence  was  attached  to  his  deposi- 
tion taken  at  the  instance  of  appellant,  but 
was  thus  objected  to,  as  shown  by  tbe  bill 
of  exceptions:  "That  it  was  hearsay;  that 
the  deposition  of  this  witness  which  will  be 
read  to  the  court  shows  that  this  witness 
was  not  testifying  from  his  own  knowledge, 
but  necessarily  frcmi  statements  made  to  him 
by  somebody  else;  that  his  said  deposition 
shows  that  he  did  not  know  of  bis  own 
knowledge  wben  Mrs.  Crocker  was  burled; 
that  he  contradicts  tbe  plaintiff's  own  wit- 
ness Crocker,  and  that  it  was  offered  for 
that  pntpose,  In  part,  at  least;  that  it  was 
not  shown  that  the  entry  was  correctly 
made;  and  because  the  record  was  not  made 
by  any  member  of  Mrs.  Crocker's  family." 
We  see  no  escape  from  the  conclusion  tiiat 
tbe  objection  on  the  ground  of  hearsay  was 
well  taken.  Counsel  for  appellee,  without 
citing  any  authority  to  sustain  the  ruling, 
undertakes  to  justify  it  mainly  "because  the 
copy  of  tbe  funeral  record  was  brought  Into 
court  by  appellant,  and  made  by  the  man 
who  made  the  original  entry,  and  who 
swears  to  its  being  an  exact  copy."  This 
will  not  do.  Tbe  mere  taking  of  a  deposition 
at  tbe  instance  of  one  party  does  not  license 
the  opposite  party  to  treat  it  as  evidence  of- 
fered by  the  i>arty  at  whose  instance  it  was 
taken.  On  the  contrary,  the.  rule  is  thus 
stated  In  6  Bnc.  PI.  &  Prac.  p.  585:  "Without 
referenc'e  to  the  fact  tbat  a  deposition  Is  pro- 
cured by  one  party  to  a  suit,  It  will  be  taken 
as  the  evidence  of  the  party  who  offers  it  in 
evidence."  The  following  cases  illustrate  the 
application  of  the  rule:  In  re  Smith,  34  Minn. 
436,  26  N.  W.  234;  Richmond  v.  Richmond, 
10  Yerg.  848;  CII7  of  Bloomlngton  y.  Os- 
terle,  139  III.  120,  28  N.  B.  1068;  Hatch  v. 
Brown,  63  Me.  410;  McCntchen  y.  Jackson 
(Tex.  CJlv.  App.)  40  8.  W.  117;  Railway  Co. 
y.  Rltter,  16  Tex.  Civ.  App.  482,  41  S.  W. 
753.  As  the  evidence  was  material,  and, 
under  one  of  the  Issues  submitted,  may  have 
controlled  the  verdict,  tbe  error  In  admitting 
It  over  appellant's  obJectloB  necessitates  a 
reversal  of  the  judgment.  Nothing  else 
seems  to  require  notice. 

The  judgment  is  therefore  reversed,  and 
tlie  cause  remanded  for  a  new  trial. 
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LOOAN  T.  OUBBT  et  «L 
(Bnpreme  Gonrt  of  Texas.    Jane  27.  1802.) 

PUBLIC    LAND— PROOF    OF    OCCUPANCT— CBR- 

n7ICATB-COHCI.OSIVlBNaS8-C0U.U- 

8I0M— BONA  FIDK  PURCHASER. 

1.  Rev.  St.  art.  4218J,  proTidea  that  the  com- 
mhsiouer  of  the  goieral  land  offlee  shall  pre- 
scribe regolatioiia  whereby  parcbaaerB  of  acnool 
lands  shall  be  required  to  reside  on  the  land 
for  three  years  next  sncceeding  their  purchase, 
and  that  purchasers  shall  make  proof  of  such 
readence  and  occupancy  to  the  commissioner 
by  affldayit  corroborated  by  the  afBdavits  of 
three  disinterested  and  credible  persona,  to  be 
certified  by  some  officer  authorized  to  adminlt^ 
ter  oatha,  and  on  making  such  proof  the  com- 
missioner ahall  issue  a  certificate  showing  that 
fact,  etc.  Bev.  St.  art  2436,  makes  it  the 
da^  of  the  commisrioner  to  furnish  any  person 
with  a  copy  of  any  paper,  document,  or  record 
in  his  ofBce,  and  also  to  glTe  certificates  o< 
any  fact  contained  in  the  records.  Held,  that 
the  commiaaioner's  certificate  of  occupancy  is 
concInsiTe,  and  not  subject  to  collateral  attack. 

2.  He  title  of  a  purchaaer  of  school  land  Is 
not  subject  to  collateral  attack  on  the  ground 
that  he  purchased  in  collusion  with  another 
and  hence  was  not  a  bona  fide  purchaser  within 
the  statnte. 

Error  to  court  of  cItU  appeals  of  Second 
supreme  judicial  district 

Consolidated  actions  by  J.  W.  Curry  and 
S.  P.  Arnold  against  W.  C  Logan.  From  a 
Judgment  of  the  court  of  civil  appeals  (66  S. 
W.  81)  affirming  a  judgment  for  plaintiffs, 
defendant  brings  error.    Beversed. 

Beall  &  Beall,  Gappa  &  Canty.  Theodore 
Hock,  t<iid  Browning  &  Madden,  for  plaintiff 
in  error.  A.  EL  Klrby  abd  E.  N.  Klrby,  for 
defendant  in  error  Curry.  J.  M.  Wagstaff, 
for  defendant  In  error  Arnold. 

GAINES,  C.  J.  The  defendants  in  error 
each  brought  a  separate  suit  against  plamtlff 
in  error  for  the  recovery  of  a  separate  sec- 
tion of  school  land, — Curry  for  section  38,  and 
Arnold  for  section  60.  Presumably  for  the 
reason  that  the  two  actions  Involved  the  same 
lasnes  of  law  and  fact,  by  agreement  of  par- 
ties they  were  consolidated,  and  tried  as  one. 
The  trial,  which  was  without  a  Jury,  resulted 
In  a  judgment  for  each  of  the  plaintiffs,  which 
Judgment,  upon  appeal,  was  affirmed  t^  the 
court  of  civil  appeals. 

Prom  the  conclusions  nixin  the  evidence,  as 
found  by  the  trial  court  and  as  approved  by 
the  court  of  dvil  appeals,  we  deduce  the  foK 
lowtaig  facta:  (1)  In  January,  1806,  one  H. 
C.  Beid  made  application  to  purchase  sectioa 
38,  and  his  application  was  approved  and  sc- 
ented by  the  commissioner  of  the  general 
land  office.  On  October  13,  1807,  Beld  and 
wife  sold  the  section  to  Logan,  the  defendant 
to  the  trial  court,  and  Xx)gan  substituted  in 
the  land  office  his  obligations  for  those  of  his 
vendor.  On  May  9,  1800,  Logan  made  an 
original  application  to  imrchase,  which  was 
r^ected  by  the  commissioner.  On  the  30th 
day  of  March,  1900,  he  made  proof  of  occu- 
pancy by  Beid  and  himself  for  the  term  of 
three  years,  and  on  the  same  day  the  com- 
missioner issued  to  him  a  certificate  of  the 
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fact  (2)  On  the  BOi  day  «f  October,  1900, 
Onrry,  one  of  the  plalntUCs  below,  being  an 
actual  settler  upon  a  half  section  which  was 
within  a  radius  of  five  miles  of  section  38, 
made  application  to  purchase  the  latter.  This 
application  was  rejected  by  the  commissioner 
because  of  the  previous  sale.  So  much  toe 
the  case  between  Logan  and  Curry.  (3)  On 
the  30th  day  of  March,  1900,  Logan,  claiming 
to  be  an  actual  settler  upon  and  a  purchaser 
of  section  38,  made  application  to  purchase, 
as  additional  lands,  section  60,  which  latter 
section  lies  within  a  radius  of  five  miles  of 
the  former.  Another  application  of  like  char- 
acter was  made  by  Logan  on  March  Slst,  and 
the  land  was  awarded  to  him  May  24,  1000. 
On  May  2S,  1900,  Arnold,  one  of  the  plaintiffs 
tn  the  trial  court,  also  filed  his  application  to 
purchase  section  60  as  additional  lands  to  his 
home  section,  and  his  application  was  rejected 
because  of  the  sale  to  Logan.  The  several 
applications  of  each  of  the  parties  were  in 
due  form,  and  were  accompanied  by  the  affi- 
davits, tender  of  purchase  money,  and  the  ob- 
ligations required  by  the  statute.  (4)  In  dero- 
gation of  Logan's  title.  It  was  claimed  by  the 
plalnUffs  in  the  trial  court  that  Beld  was  not 
in  fact  an  actual  settler  upon  section  38,  and 
that  Logan's  applications  to  purchase  that 
section  and  section  50  were  each  made  in  col- 
lusion with  another.  Upon  both  of  these  Is- 
sues the  court  found  In  favor  of  the  plain- 
tiffs; that  Is  to  say,  that  Beld  was  not  an 
actual  settler,  and  that  Logan's  applications 
were  colluslva  On  the  other  hand,  it  was 
contended  on  the  trial.  In  behalf  of  Logan, 
that  neither  Curry  nor  Arnold  was  an  actual 
settlei  on  his  home  section;  but  the  court  also 
found  against  Logan  on  these  issues. 

It  is  apparent  from  the  foregoing  state- 
ment that  Logan  has  the  better  title  to  each 
of  the  sections  of  land  in  controversy  unless 
the  fact  that  Beld  was  not  an  actual  settler, 
or  that  Logan,  In  applying  to  purchase,  acted 
In  collusion  with  another  party,  defeats  his 
right 

As  to  the  first  question,  we  are  of  the  opin- 
ion that  the  fact  that  Beid  was  not  an  actual 
settler  does  not,  under  the  facts  of  this  case, 
affect  In  any  manner  Logan's  title.  Under 
the  statute  in  force  at  the  time  Beld  made 
his  application  to  purchase,  and  at  the  time 
he  made  his  proof  of  occupancy,  it  Is  provid- 
ed that:  "When  any  portion  of  said  land  has 
been  classified  to  the  satisfaction  of  the  com- 
missioner under  the  provisions  of  this  chap- 
ter or  former  laws,  such  lands  shall  be  sub- 
ject to  sale,  but  to  actual  settlers  only,"  etc. 
Now  it  may  be  that,  since  the  statute  pro- 
vides In  very  distinct  terms  that  the  sale 
of  the  school  lands  shall  be  to  actual  set- 
tlers only,  and  since  it  is  made  the  duty  of 
the  commissioner  to  accept  an  application  for 
the  purchase  of  lands  when  accompanied  by 
the  affidavit  that  the  applicant  Is  an  actual 
settler,  the  cash  Installment  of  the  purchase 
money,  and  the  requisite  obligations  for  the 
deferred  payments,  and  that  since  no  express 
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authority  to  glTen  him  to  reject  an  applica- 
tion which  complies  In  form  with  the  requi- 
■ites  of  the  statute,  his  action  in  accepting  the 
application  of  one  who  Is  not  a  settler  in  fact 
to  not  condnslTe,  and  may  be  attacked  by  any 
one  who  may  make  an  actnal  settlement  npon 
the  land  and  make  a  lawful  application. 
That  question  Is  not  necessarily  inyolved  In 
this  case.  Here,  as  we  hare  seen  before. 
Gurry  made  application  to  purchase  section 
88.  LiOKan  had  made  proof  of  the  three-years 
occupancy  by  his  vendor  and  himself,  and  the 
commissioner  had  Issued  him  a  certJflcate  of 
the  fact  With  reference  to  that  matter,  Ar- 
ticle 4218J  of  the  Revised  Statutes  provides 
that:  "All  sales  shall  be  made  by  the  com- 
missioner of  the  general  land  office,  or  under 
his  direction,  and  he  shall  prescribe  suita- 
ble regulations  whereby  all  purchasers  shall 
be  required  to  reside  upon  as  a  home  the  land 
purchased  by  them  for  three  consecutive 
years  next  succeeding  the  date  of  their  pur- 
chase, except  when  otherwise  provided.  Such 
regulations  shall  require  the  purchaser  to  re- 
side upon  the  land  for  three  consecutive  years 
herein  mentioned  and  to  make  proper  proof  of 
such  residence  and  occupancy  to  the  commis- 
sioner of  the  general  land  office  within  two 
years  next  after  the  expiration  of  said  three 
years,  by  his  affidavit,  corroborated  by  the 
affidavits  of  three  disinterested  and  credible 
persons,  to  be  certified  by  some  officer  author- 
ized to  administer  oaths,  and  on  making  such 
proof,  the  commissioner  shall  issue  to  the 
purchaser,  his  heirs  and  assigns,  a  certificate 
showing  that  fact,"  etc.  The  questions  are: 
What  was  the  purpose  of  this  provision? 
What  authority  did  it  confer  upon  the  com- 
tnissloner?  Was  It  made  his  duty  merely  to 
perform  the  functions  of  a  clerk  by  receiving 
and  filing  the  affidavits  prescribed  by  the 
statute,  and  to  issue  a  certificate  of  the  fact 
that  they  had  been  filed,  or  was  he  empowered 
to  Inquire  Into  the  matter  of  occupancy,  and 
to  Issue  or  refuse  the  certificate  according 
to  his  determination  of  the  question  whether 
the  law  which  required  a  continued  residence 
and  occupancy  for  three  years  had  been  com- 
plied with  or  not?  Article  2436  of  the  Revised 
Statutes  makes  it  the  duty  of  the  commission- 
er of  the  general  land  office  "to  furnish  any 
I)er8on  who  may  apply  tor  the  same  with  a 
copy  of  any  paper,  document  or  record"  In 
his  office,  and  also  "to  give  certificates  *  *  * 
certifying  to  any  fact  or  facts  contained  In 
the  papers,  documents  or  records"  of  his  of- 
flee,  "to  any  person  applying  for  the  same." 
This  has  been  the  law  ever  since  1848.  There- 
fore, if  the  dnt7  of  the  commlssicHier  Is 
merely  to  accept  and  file  the  affidavits,  why 
should  the  legislature  prescribe  In  article  4218J 
that  when  the  affidavits  were  ffied  he  should 
Issue  "a  certificate  showing  the  fact"?  This 
duty  was  already  required  of  him  under  tiie 
existing  law.  Again,  we  ask  the  question,  if 
the  commissioner  was  to  have  no  power  to 
determine  the  question  of  occiipancy,  what 
good  was  the  filing  of  the  affidavits  to  sub- 


serve? It  may  be  answered  that  the  purpose 
was  to  require  evidence  of  the  continued  resi- 
dence of  the  purchaser  for  three  years  as  a 
prerequisite  to  his  having  the  balance  of  the 
purchase  money  and  taking  out  a  patent  for 
the  land,  should  he  desire  to  do  so.  But  It  Is 
not  only  as  a  prerequisite  to  the  taking  out  of 
a  patent  that  a  purchaser  is  required  by  the 
statute  to  make  proof  of  occupancy.  Ehrery 
purchaser,  as  a  condition  subsequent  to  his 
title,  must  within  two  years  after  the  lapse 
of  three  years  from  the  time  of  his  purchase 
or  that  ot  his  vendor,  make  such  proof.  He 
can  only  obtain  a  patent  by  paying  In  full 
the  balance  of  the  purchase  money,  and  at  the 
time  he  Is  required  to  make  the  proof  he  has 
the  option  of  paying  In  equal  annual  Install- 
ments to  run  for  a  period  at  least  of  35  years, 
and  It  may  be  of  37  years.  It  would  seem, 
therefore,  that  the  main  purimse  of  the  re- 
quirement was  to  set  at  rest  the  question  of 
actual  settlement,  and  to  establish  the  pur- 
chaser's right  to  the  land,  subject  only  to  the 
condition  that  he  pay  the  unpaid  Installments 
of  purchase  money  and  Interest  thereon,  as 
required  by  the  statute.  Ck>ncedlng  that  It 
was  the  Intention  of  the  legislature  to  leave 
the  title  of  a  purchaser  open  In  Its  InceptloD 
to  attack  by  an  adverse  claimant  upon  the 
ground  that  be  was  not  an  actual  settler  at 
the  time  of  his  application  to  purchase,  or 
had  abandoned  the  land  subsequently  thereto, 
sound  policy  would  dictate  that  some  limit 
should  be  fixed  to  this  period  of  uncotalnty; 
and  we  are  of  the  opinion  that  three  years 
would  be  a  reasonable  and  sufficient  time  In 
which  to  permit  the  question  to  be  contested. 
It  is  unreasonable  to  suppose  that  the  legis- 
lature Intended  that  the  question  should  nev- 
er be  settled.  It  Is  true  that,  after  the  proof 
of  occupancy,  the  purchaser  Is  entitled,  npon 
payment  of  the  purchase  money  In  full,  to  re- 
ceive a  patent  But  we  understand  the  law 
to  be  that  a  patent  Is  conclusive  only  against 
Irregularities,  and  that,  as  a  rule,  It  Is  permis- 
sible to  go  behind  It  and  to  show  that  the 
patentee  was  not  one  of  those  to  whom  the 
commissioner  was  authorized  to  Issue  the 
grant,  unless  the  right  has  been  determined. 
In  the  favor  of  such  person,  by  him  or  some 
other  officer  or  board  Invested  with  authority 
to  pass  upon  the  question.  It  would  seem, 
therefore,  that  the  mere  Issue  of  the  patent  Is 
a  matter  of  little  moment  unless,  as  a  prelim- 
inary thereto,  the  commissioner  was  empow- 
ered at  some  stage  of  the  proceeding  to  deter- 
mine the  question  of  actnal  settlement  Ad- 
mitting, therefore,  that  the  question  as  to  the 
actual  settlement  of  the  first  purchaser  could 
be  agitated  by  another  who  had  settled  vpon 
and  made  application  to  purchase  the  land. 
It  would  result  that  the  title  of  a  purchaser 
could  never  be  made  conclusive,  unless  It  was 
Intended  to  Invest  the  commissioner  with  au- 
thority to  pass  upon  the  question  of  occu- 
pancy when  the  final  i^oof  should  be  made. 
Did  the  legislature  Intend  to  make  a  law 
which  would  leave  the  titles  of  the  purchas- 
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tnttUB  school  lands  In  such  uncertain  condi- 
tlon?  Or  waa  It  the  purpose  to  fix  a  time  at 
which  and  prorrlde  a  metliod  I7  whicb  the 
qnestian  of  actual  settlement  could  be  set  at 
rest?  It  la  true  the  language  of  article  4218J, 
u  hereinabove  quoted,  reads  very  much  as  if 
it  was  intended  to  make  it  the  duty  of  the 
commissioner  to  issue  the  certificate  up<m 
the  fUIng  of  the  affidavits  tbarein  required. 
But  such  is  not  the  necessary  construction. 
He  is  doubtless  authorised  to  act  upon  the 
affidarits  and  to  issue  the  certificate,  but  the 
affidavit  of  "three  disinterested  and  credible 
persons"  is  required;  and  we  are  of  the  opin- 
ion be  is  antborized  to  pass  upon  the  question 
of  the  interest  and  credibility  of  the  witness- 
es. It  is  not  clear  what  is  meant  by  the 
words,  "to  be  certified  by  some  officer  aor 
tberiied  to  administer  oaths."  Does  it  mean 
that  the  officer  is  to  certify  merely  to  the 
fact  that  the  affidavits  have  been  made  before 
him,  or  that  the  corroborathig  atfiants  are 
"^ilslnterested  and  credible  persons?"  Proba- 
bly, the  latter  is  the  correct  construction. 
Bnt,  if  Bo^  there  are  no  words  in  the  statute 
wblcli,  either  expressly  or  by  necessary  Im- 
plication, make  the  certificate  conclusive  of 
the  fact.  While,  as  we  have  said,  the  com- 
mlssioner  oiay  act,  and  in  the  great  majority 
of  cases  ataonld  act,  upon  the  statutory  proof 
and  certificates,  we  see  no  good  reason  why, 
if  facts  were  brought  to  his  knowledge  which 
ahonld  throw  a  doubt  upon  the  disinterested- 
Bess  or  credibility  of  the  witnesses,  he  should 
not  hiqnire  Into  the  matter,  and  refuse  his  ca- 
tlficate,  if  satisfied  that  the  land  had  not  been 
resided  opm  tot  the  period  required  by  the 
lav.  If  the  certificate  be  refused,  then  the 
title  of  the  purchaser  would  be  open  to  attack 
by  any  one  who  should  settle  upon  and  make 
application  to  purchase  the  land;  but,  if  is- 
(oed,  it  would  be  conclusive,  except,  possibly, 
against  the  state.  This  construction  is  con- 
sistent with  the  language  of  the  statute,  and 
since,  in  our  opinion,  the  contrary  construc- 
tion  would  be  fraught  with  strife  and  would 
conduce  to  endless  legislation,  we  think  it 
ought  to  prevaiL  When  the  meaning  of  a 
written  law  is  involved  in  a  reasonable  doubt, 
tiiat  oonstmctlon  should  be  given  which  best 
comports  with  a  sound  public  policy.  In  the 
case  at  Paidne  v.  White,  SO  &  W.  601,  the 
eoott  of  dvll  appeals  for  the  Second  district, 
in  an  able  opinion  by  Mr.  Justice  Hunter, 
held  In  accOTdance  with  the  views  here  ex- 
pressed, and  we  refused  a  writ  of  error  in 
that  case.  In  the  present  case,  that  court  still 
adhere  to  the  former  opinion  upon  that  ques- 
tion, but  affirmed  the  judgment  against  the 
pUntUr  In  error,  Logan,  for  the  reason  that 
bis  purchases  were  made  In  oollnsion  with  an- 
other person. 

This  brings  us  to  the  question  wheQier  the 
tifle  of  a  purchaser  to  school  land  is  subject 
to  be  assailed  by  an  adverse  claimant  upon 
the  ground  that  In  making  his  purchase  he 
acted  In  collusion  with  some  other  ];>erson. 
We  are  <(  the  opinion  that  the  question 


should  be  answered  in  the  negative.  What 
we  have  said  in  regard  to  the  impolicy  of  pep- 
mittlng  the  titles  of  these  purchasers  to  be 
assailed  by  showing  that  they  were  not  in 
fact  settlers  applies  with  equal  force  to  the 
question  of  permitting  the  attack  upon  the 
ground  of  collusion.  Therefore  we  think  that 
such  should  not  be  deemed  the  IntentloD  of 
the  legislature,  unless  the  language  of  the  act 
requires  that  construction.  Olearly,  such  con- 
struction Is  not  required  by  the  express  words 
in  the  statute.  But  it  is  argued  that,  by  rea- 
son of  the  fact  that  the  words  "bona  fide  pur- 
chaser" are  used,  one  who  was  acting  in  collu- 
sion wtih  another  is  not  authorized  to  pur- 
chase, and  the  commissioner  is  without  pow- 
er to  sell  to  him.  But  such  is  not  the  nec- 
essary meaning  of  the  words.  Doubtless,  It 
was  Intended  that  one  who  was  acting  in  the 
Interest  of  another,  either  in  whole  or  in  part, 
should  not  purchase,  and,  clearly  to  guard 
against  such  sale,  the  applicant  was  required 
to  make  oath  that  he  was  not  buying  the  land 
for  any  other  person  or  corporation.  We  are 
of  the  opinion  that  this  was  the  only  safe- 
guard the  legislature  Intended  to  provide, 
and  that  when  the  affidavit  was  made,  this 
concluded  the  question  of  good  faith  as  to  the 
matter  of  collusion;  and  that  they  deemed 
the  appeal  to  the  conscience  of  the  purchaser 
and  the  penalties  for  perjury  a  sufficient  sanc- 
tion to  secure  the  enforcement  of  the  provi- 
sion. Our  holding  that  the  certificate  of  the 
'Commissioner  as  to  the  proof  of  occupancy 
CMicludee  the  question  of  actual  settlement 
supports  our  conclusion  upon  this  point.  Aa 
to  that  matter,  there  is  a  time  fixed  by  the 
statute  with  reference  to  the  question  of  col- 
lusion. So  that,  If  we  should  hold  that  the 
title  of  a  purchaser  was  subject  to  be  assail- 
ed on  this  ground,  we  should  be  constrained 
to  hold,  further,  that  it  remained  open  to 
such  attack  at  least  until  the  patent  should 
issue.  In  case  of  a  purchaser  who  should 
avail  himself  of  his  option  to  pay  in  annual 
installments,  this  could  not  be  until  the  end 
of  40  years.  We  cannot  bring  our  minds  to 
the  conclusion  that  the  legislature  Intended 
so  Improvident  a  provision. 

We  think  the  Judgment  of  the  district 
court  and  that  of  the  court  of  dvll  appeals 
should  be  reversed,  and  that  Judgment  should 
be  here  rendered  for  the  plaintiff  In  error; 
and  it  la  accordingly  so  ordered. 


WESTERN   UNION  TBL.   CO.   T.   PERRY. 

(Supreme  Court  of  Texas.    Jnne  25,  1802.) 

APPEAL— RESERVATION  OF  QUESTION  IN  LOW- 
ER COURT— IMPROPER  ARQUHBNT— NECES- 
SITY OF  REQUESTINO  INSTRUCTION. 

When  exception  has  been  reserved  by  vrop- 
•r  bill  to  language  used  by  counsel  in  ad- 
dressing a  Jury,  the  court  of  civil  appeals  has 
authority  to  review  the  action  of  the  trial 
court  in  reference  thereto,  though  there  may 
have  been  no  request  by  the  complaining  party 
that  a  charge  be  given  to  the  Juiy  to  disregard 
the  improper  language. 
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Certified  qnestlon  from  court  of  civil  ap- 
peals of  Fourth  supreme  Judicial  district 

Action  by  John  0.  Perry  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appealed 
to  the  court  of  civil  appeals,  which  certiflea 
a  question  to  the  aapreme  court  Question 
answered. 

Norman  G.  Klttrell  and  Webb  &  Flnley, 
for  appellant.  Thos.  O.  Marphy,  P.  J.  Lewis, 
and  H.  0.  Carter,  for  appellee. 

BROWN,  J.  The  court  of  civil  appeals  for 
the  Fourth  supreme  Judicial  district  has  cer- 
tified to  this  court  the  following  statement 
and  question: 

"Counsel  for  appellee,  In  his  closing  ad- 
dress to  the  Jury,  presented  arguments  to 
which  objections  were  reserved,  as  shown  by 
the  following  bills  of  exception; 

"Nol.  'Be  It  remembered  that  upon  the 
trial  of  tiie  above  numbered  and  entitled 
cause  the  following  proceedings  were  bad: 
While  the  plaintiff's  counsel,  H.  01  Carter, 
Bsq.,  was  mailing  his  closing  argument  to 
the  jury,  he  stated  that  "this  suit  bad  not 
been  brought  for  more  than  $2,000  for  the 
reason  that  the  defendant  would  have  re- 
moved the  case  to  anotho'  tribunal,  where 
no  recovery  was  allowed  for  mental  anguish 
If  the  suit  bad  been  brought  for  more  than 
that  amount";  to  which  argument  and  state- 
ment counsel  for  the  defendant  objected,  be- 
cause the  same  was  wholly  Irrelevant  to  any 
Issue  In  the  case,  and  was  In  palpable  viola- 
tion of  the  rules  of  the  district  court,  and 
not  authorized  or  supported  by  pleading  or 
proof;  and  for  the  further  reason  that  said 
H.  O.  Carter's  associate,  Mr.  Thos.  Murphy, 
In  his  opening  speech,  bad  been  admonlsbed 
by  the  court  that  the  argument  about  remov- 
al to  the  federal  court  was  Improper,  and  in- 
structed the  Jury  not  to  consider  that  part  of 
Mr.  Murphy's  argument.  And  said  argrument 
of  said  Carter  having  been  called  to  the  at- 
tention of  the  court,  the  court  announced 
from  the  bench  that  counsel  should  confine 
bis  argument  to  the  record,  and  that  defend- 
ant was  entitled  to  Its  bill  of  exceptions  by 
reason  of  said  argument;  but  failed  to  In- 
struct the  Jury  to  disregard  such  argrument 
Therefore  It  tenders  here  Its  bill  of  exception 
to  said  argument  and  statement  of  said  Car- 
ter and  said  failure  of  the  court  and  asks 
that  the  same  be  signed,  and  made  a  part 
of  the  record,  which  Is  accordingly  done. 
This  bill  Is  signed  with  the  statement  that 
at  the  time  plaintiff's  counsel  told  the  Jury 
not  to  consider  any  argument  which  he  made 
which  was  objected  to,  and  the  court  was 
not  requested  to  Instruct  the  Jury  to  disre- 
gard the  argument' 

"No.  2.  'Be  It  remembered  that  upon  the 
trial  of  the  above  numbered  and  entitled 
cause  H.  C.  Carter,  counsel  for  plaintiff,  after 
defendant  had  reserved  its  bill  of  exceptions 
No.  1,  said  Carter,  continuing  his  argument. 


said,  referring  to  J.  B.  Webb,  one  of  the 
counsel  for  defendant  that:  "Defendant's 
counsel  wants  to  limit  my  argument  When 
I  strike  a  good  point  and  drive  It  home^  he 
Interrupts  me,  and  objects  to  what  I  am  say- 
ing." To  which  remarks  of  said  Carter 
counsel  for  defendant  then  and  there  ob- 
jected on  the  ground  that  said  remarks  were 
prejudicial,  tiecause  It  was  the  legal  and  pro- 
fessional duty  of  counsel  for  defendant  to 
object  to  said  Carter  going  out  of  the  record 
and  discussing  Irrelevant  Issues,  or  to  bis  re- 
ferring t»  objection  of  counsel  made  In  pur- 
suance of  his  professional  duty;  said  re- 
marks being  Intended  and  calculated  to  Im- 
press upon  the  Jury  the  Idea  that  the  amount 
sued  for -was  only  nominal,  and  that  they 
were  authorized  to  sue  for,  and  would  have 
sued  for,  a  very  much  larger  amount  And 
defendant  presents  now  its  bill  of  exception 
In  this  regard,  both  to  the  said  argument  of 
counsel  and  to  the  failure  of  the  court  after 
sustaining  defendant's  objection,  to  Instruct 
the  Jury  to  disregard  such  argument  and 
asks  that  same  be  signed,  and  made  a  part 
of  the  record,  which  is  accordingly  done. 
This  bill  Is  signed  with  the  qualification  that 
defendant's  counsel  did  not  except  to  the 
court's  failure  to  Instruct  the  Jury  not  to 
disregard  said  argrument  and  did  not  request 
the  court  to  Instruct  the  Jury  to  disregard  It* 

"No.  8.  'Be  it  remembered  that  upon  the 
trial  of  the  above  entitled  and  numbered 
cause,  after  the  counsel  for  defendant  had 
taken  bills  of  exception  Nos.  1  and  2  to  the 
closing  argument  made  by  plaintiff's  counsel, 
plaintiff's  counsel  said:  "All  a  corporation 
lawyer  wants  la  a  bill  of  exceptions;  that 
counsel  for  the  defendant  had  gone  out  of 
the  record  In  their  argument,  and  that  no 
objection  had  been  made  thereto,  and  that 
when  It  came  to  the  counsel  for  the  plalntlflF 
discussing  the  case  counsel  for  defendant 
was  unfair,  and  did  not  want  all  the  facts 
discussed;  that  the  court  had  not  said  that 
the  argument  of  plaintlCCs  counsel  was 
wrong,  but  bad  only  said  that  he  would  give 
defendant's  counsel  a  bill  of  exceptions." 
Here  counsel  for  the  plaintiff  turned  to  the 
counsel  for  the  defendant  and  asked  him  if 
he  desired  the  court  to  instruct  the  Jury  not 
to  consider  the  argument  and  to  this  counsel 
for  defendant  replied  to  Mr.  Carter  that  he 
had  nothing  to  ask;  to  all  of  which  counsel 
for  defendant  then  and  there  objected  that 
said  remarks  were  Improper,  and  calculated 
to  Infiuence  the  Jury  against  the  defendant 
and  now  asks  that  his  bill  of  exceptions  be 
allowed,  and  made  a  part  of  the  record. 
This  bill  is  signed  with  the  statement  that 
the  court  was  not  called  upon  to  Instruct 
the  Jury  to  disregard  the  argument' 

"No.  4.  'Be  It  remembered  that  upon  the 
trial  of  the  above  numbered  and  entitled 
cause,  after  the  defendant  had  reserved  ex- 
ceptions to  the  remarks  of  counsel,  as  herein- 
before set  forth  in  Its  previous  bills,  the  said 
Carter,  counsel  for  plalntUJI,  stated  to  the 
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imj  that  '^ebb  [defendants  counsel]  de- 
dred  to  make  the  closing  argument";  to 
wbleh  language  the  said  Webb  then  and 
there  excepted  on  behalf  of  the  defendant, 
and  stated  that  he  did  not  desire  so  to  do, 
bnt  only  desired  and  Intended  to  exercise 
hla  legal  rights  and  perform  his  professional 
duty  of  keeping  the  said  Carter  within  the 
record,  and  preventing  him  from  going  out 
of  the  record  and  making  Improper  and 
prejadlclal  remarks;  and  said  remark  of 
said  Carter  was  objected  to  upon  the  ground 
that  it  was  calculated  to  Impress  upon  the 
jarj  that  the  defendant's  counsel  (Webb) 
was  making  Illegal  and  g^-oundless  objec- 
tions, and  was  endeavoring  to  do  what  he 
waa  not  allowed  by  law  to  do,  namely,  make 
the  closing  argument;  whereas,  the  said 
Webb  was  only  exercising  his  legal  rights  to 
object  to  what  he  deemed  Improper  arga- 
meot,  and  call  the  attention  of  the  court  to 
the  same.  And  defendant  now  presents  this 
bill  of  exception  to  said  language  of  said 
Carter,  and  to  the  failure  of  the  court,  after 
snstaining  defendant's  objections,  to  Instruct 
tlie  Jury  to  disregard  such  argument  and 
aska  that  the  same  be  signed,  and  made  a 
part  of  the  record,  which  Is  accordingly  done. 
This  bin  Is  signed  with  the  statement  that 
defendant's  counsel  did  not  request  the  court 
to  Instruct  the  Jury  to  disregard  said  argu- 
ment, and  did  not  except  to  the  court's  fall- 
nre  ao  to  do." 

"No.  5.  'Be  It  remembered  that  upon  the 
trial  of  the  above  entitled  and  numbered 
cause,  after  counsel  for  the  defendant  had 
reserved  a  number  of  bills  of  exceptions  to 
t&e  closing  argument  of  plalntlfTs  counsel, 
plaintiff's  counsel  stated  that  the  defendant's 
connsel  must  have  but  little  confidence  in 
the  Jury,  and  take  tbem  to  be  men  of  but 
Itttte  discretion  or  sense,  and  easily  preju- 
diced by  argument;  to  which  remarks  de- 
fendants counsel  objected,  because  said  le- 
narks  were  Improper,  and  calculated  to  prej- 
udice the  Jury  against  the  defendant,  and 
the  defendant  now  asks  that  this  bill  of  ex- 
ceptions be  allowed,  and  made  a  part  of  the 
nwti.  This  bin  Is  signed  with  the  qnallfl- 
catlon  that  the  court  was  not  called  upon  to 
inatmct  the  Jury  to  disregard  the  argument' 

"In  the  case  of  Railway  Oo.  v.  Dickens,  66 
8.  W.  124,  decided  by  the  court  of  civil  ap- 
peals of  the  First  supreme  Judicial  district, 
it  was  held:  'It  was  not  necessary  for  ap- 
PeUant  to  request  a  charge  directing  the  Jury 
not  to  consider  the  objectionable  remarks. 
It  was  sufficient  to  reserve  the  exception.' 
yft  doubt  the  correctness  of  that  decision. 

"Question:  Sliould  objections  to  argu- 
■ocnts  of  counsel  be  considered  In  appellate 
«onrt«  on  bills  of  exceptions  which  merely 
show  the  presentation  of  exceptlous  to  such 
arpiment  without  in  some  way  invoking  the 
action  of  the  trial  court  either  by  asking  the 
''liresslon  of  such  argument  or  by  request- 
isg  a  charge  instructing  the  Jury  to  disregard 
the  same?    In  this  connection  we  refer  to 


the  following  authorities:  Toung  v.  State, 
19  Tex.  App.  530;  Bonner  v.  Glenn,  79  Tex. 
631,  16  8.  W.  672;  State  v.  ChlsneU  (W.  Va.) 
16  S.  B.  412;  Com.  v.  Worcester,  141  Mass. 
68,  6  N.  B.  700;  Vannatta  v,  Duffy  (Ind.  App.) 
80  N.  E.  807;  State  v.  HnU  (R.  I.)  26  Atl.  191, 
ao  L.  R.  A.  609;  Landers  v.  Railroad  Oo.  (W. 
Va.)  33  S.  B.  296;  Lunsford  v.  Dietrich  (Ala.) 
9  South.  308,  30  Am.  St.  Rep.  86." 

To  the  question  propounded  we  answer: 
When  exception  has  been  reserved  by  proper 
bill  to  language  used  by  counsel  in  address- 
ing a  Jury,  the  court  of  dvU  appeals  bas  au- 
thority to  review  the  action  of  the  trial  court 
In  reference  thereto,  although  there  may 
have  been  no  request  by  the  complaining 
party  that  a  charge  be  given  to  the  Jury  to 
disregard  the  Improper  langruage.  Railway 
Co.  V.  Cooper,  70  Tex.  69,  8  8.  W.  88;  Moss 
T.  Sanger,  76  Tex.  321,  12  &  W.  619;  DlUlug- 
ham  V.  Scales.  78  Tex.  206,  14  S.  W.  506; 
Railway  Ca  t.  Butcher,  83  Tex.  814,  18  8. 
W.  683. 


RAMSET  et  aL  T.  TOD,  Secretary  of  State. 

(Supreme  Court  of  Texas.      June  23,  1902.) 

CORPORATIONS  —  PTTRPOSES  OF  INCORPORA- 
TION—STATUTORY PROVISIONS  —  CONSTRUC- 
TION —  AMENDMENTS  —  SCOPE  —  EFFECT  — 
CONSTRUCTION  BY  EXECUTIVE  OFFICER- 
LEGISLATIVE  RBCOONITION  OF  BXBCUTIVB 
CONSTRUCTION. 

1.  Act  1871  (Oen.  Laws  1871,  2d  Sess.  c. 
80)  provided  in  section  4  that  private  corpora- 
tions might  be  created  "for  the  purposes''  men- 
tioned in  the  succeeding  sections.  Section  5 
recited  the  different  purposes  as:  "(1)  The 
support  of  public  worship,  and  so  on,  giving 
them  uuder  separate  numbers.  Subdivision  8 
authorized  incorporation  for  the  construction 
of  roads  and  bridges  in  connection  therewith, 
and  subdivision  9  the  coustruction  and  main- 
tenance of  a  bridge."     Other  subdivisions  also 

Srovided  for  a  mmilar  duplication  of  purposes, 
ection  6  provided  that  the  charter  should  set 
forth,  among  other  things,  "the  purpose"  for 
which  the  corporation  was  formed,  ueld,  that 
a  corporation  could  be  formed  for  any  one  or 
more  of  the  purposes  specified  in  any  one  of  the 
subdivisions  of  section  5,  but  not  for  two  or 
more  purposes  as  designated  in  different  sub- 
divisions. 

2.  The  intention  of  the  act  was  not  of  such 
a  doubtiul  character  as  to  give  a  controlling 
effect  to  the  coustruction  placed  on  It  by  va- 
rious secretaries  of  state  m  filing  articles  of 
iucorporatiou,  includlue  several  purposes  as  in- 
dicated by  different  suodivisions  of  seution  6. 

3.  Act  1871  (Gen.  Laws  1871,  2d  Sess.  c.  80) 
{$  4,  5,  6,  relating  to  the  purposes  tor  which 
private  corporations  might  be  formed,  having 
been  carried,  after  frequent  amendmeuts,  into 
Rev.  St.  18S>5,  as  articles  641,  642,  613,  with- 
out change,  except  by  the  addition  to  section  5 
of  additional  subdivisions  specifying  additional 

fturposes,  the  intention  of  the  legislature,  as 
Ddicated  by  Act  1871,  §8  4,  6,  6,  that  one  cor- 
poration could  not  be  organized  thereunder  for 
two  or  more  purposes  as  indicated  by  different 
subdivisions  of  section  5,  must  control  the  con- 
struction of  such  sections  as  carried  Into  Rev. 
St  1895. 

4.  The  amendment  of  Act  1871  by  Act  1874 
(Gen.  Laws  1874,  c.  97),  providing  that  no 
amendments  to  tlie  charter  of  a  corporation 
organized  under  the  act  should  be  of  any  effect 
unless  they  were  germane  to  the  original  "ob- 


jects"  of  incorporation,   which  proyuiou 
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carried  into  Rev.  St.  18T9,  the  only  change  be- 
ing the  substitution  of  the  word  "purposes"  for 
the  word  "objects"  (Rev.  St.  18ft),  art.  ft49), 
and  Act  1874,  S  11  (Rev.  St  1895,  art  eSl*. 
empowering  such  corporations  to  hold  such 
property  "as  the  purposes  of  the  con^ration 
shall  require,"  were  not  snffldeut  to  indicate 
any  intention  to  allow  one  corporation  to  be 
tormpd  for  two  or  more  purposes,  as  indicated 
in  different  subdivisions  of  Act  1871.  S  6,  since 
some  of  such  subdiTiaions  authorized  Incor- 
poration for  more  than  one  purpose. 

5.  The  fact  that  Act  1871  was  amended  in 
certain  respects  without  change  as  to  the  num- 
ber of  purposes  for  which  a  corporation  might 
be  formed,  after  the  ezecntive  officers  of  the 
state  had  construed  it  to  authorize  the  forma- 
tion of  one  corporation  for  several  purposes,  as 
indicated  by  diCFerent  subdivisions  of  section 
5  of  the  act,  was  iuHufllcient  to  indicate  a  leg- 
islative recognition  of  such  construction,  the 
matter  being  one  not  likely  to  be  called  to  the 
attention  of  the  legislature  in  amending  the  law 
In  the  other  particnlars. 

Petition  for  mandamua  by  Sam  P.  Ram- 
sey and  others  against  John  O.  Tod,  secre- 
tary of  state,  to  compel  the  filing  of  articles 
of  Incorporation.    Writ  dmied. 

Hill,  Dabney  &  Carlton  and  Gregory  & 
Batts,  for  relators.  O.  K.  Bell,  Atty.  Gen., 
for  respondent 

GAINES,  C.  J.  This  Is  a  petition  for  a 
writ  of  mandamus  to  compel  the  secretary 
of  state  to  file  a  charter  under  articles  (>42, 
648,  and  644  of  the  Revised  Statutes.  The 
cause  has  beea  submitted  for  final  determina- 
tion upon  demurrers  to  the  petition.  It  Is 
alleged  In  the  petition,  in  substance,  that  the 
relators  bad  prepared  a  charter  in  com- 
pliance with  articles  G43  and  644;  that  they 
bad  presented  the  same  to  the  respondent 
with  the  request  that  be  receive  and  record 
it  in  accordance  with  article  645.  A  copj  of 
the  alleged  charter  is  made  a  part  of  the  peti- 
tion, and  It  appears  therefrom  that  It  desig- 
nates two  pnriKffies  of  the  proposed  corpora- 
tion: (1)  "The  purchase  and  sale  of  goods, 
wares  and  merchandise  and  agricultural  and 
farm  products";  and  (2)  "the  accumulation 
and  loan  of  money  in  carrying  out  said  pur- 
pose." The  sole  ground  upon  which  the  de- 
murrers are  urged  are  that  the  proposed  char- 
ter specifies  two  of  the  distinct  purposes  for 
which  corporations  may  be  formed,  and  that 
the  statute  permits  an  incorporation  for  one 
of  such  purposes  only. 

In  considering  the  question  so  presented,  a 
brief  history  of  the  statutes  in  question  may 
be  useful.  At  the  adjourned  session  of  the 
I2th  legislature.  In  1871,  a  bill  was  passed  by 
both  houses,  and  approved  by  the  governor, 
which  was  intended  to  provide  by  a  general 
law  for  the  creation  of  private  corporations 
for  certain  specified  purposes.  This  bill,  it 
seems,  was  a  copy  of  the  statute  of  the  state 
of  Kansas  upon  the  same  subject  and  had 
no  enacting  clause.  Acting  upon  the  theory, 
as  we  presume,  that  the  law  was  invalid  for 
jrant  of  the  enacting  clause,  the  13th  legis- 
lature, for  the  purpose  of  grivlng  validity  to 
the  act,  passed  a  law  amending  the  first  sec- 


tion thereof  by  prefixing  thereto  Bnch  a 
clause;  but  did  not  expressly  re-enact  the 
sulisequent  sections.  Again,  the  14th  legis- 
lature. In  1874,  re-enacted  the  entire  act, 
with  some  slight  changes;  one  esi)eclally  in 
relation  to  the  amendments  of  charters.  Sec- 
tion 4,  which  declared  that  corporations  could 
be  formed  for  certain  purposes,  and  section 
6,  which  designated  the  purposes,  and  section 
6,  which  prescribed  the  requisites  of  the  ar- 
ticles of  Incorporation,  which  were  to  con- 
stitute the  charter,  were  re-enacted  without 
change.  The  act  of  1874  was  incorpcvated 
in  the  Revised  Statutes  of  1879  without  ma- 
terial amendment,  so  far  as  the  question  be- 
fore us  is  concerned.  Sections  4  and  5  of  the 
act  appear  in  the  revision  as  articles  566  and 
566,  and  section  6  as  a  part  of  article  667. 
Article  566  has  been  frequently  amended, 
and,  with  its  amendments,  appears  In  the 
Revised  Statutes  of  1893  as  arUcle  642.  Ar- 
ticles 665  and  567  have  never  been  amended, 
and  are  now  articles  641  and  643  of  the  Re- 
vised Statutes  now  In  force.  The  amend- 
ments to  article  566  of  the  Revised  Statutes 
of  1879  have  been  mainly  by  way  of  adding 
specifications  of  additional  purposes  for  which 
corporations  may  be  formed;  so  that  the 
original  specifications,  27  In  numtier,  have 
been  swelled  to  54  in  the  Revised  Statutes 
of  1895.  Since  the  original  sections  4  and 
6  have  never  been  changed,  and  since  sec- 
tion 5  has  been  amended  only  as  to  the  sub- 
divisions which  specify  the  objects  for  which 
corporations  are  permitted  to  be  created,  we 
think  that  In  order  to  determine  whether  a 
corporation  may  be  formed  for  more  than  one 
of  the  designated  purposes,  we  should  go 
back  to  the  original  act  Our  reason  for 
this  conclusion  la  that,  if  the  Intent  of  the 
original  law  was  to  permit  an  Incwporatlon 
for  one  of  the  specified  purposes  only,  and 
a  subsequent  legislature  had  desired  to 
change  the  law  In  so  Important  particular, 
and  to  permit  an  Incorporation  for  two  of 
the  purposes,  they  would  have  ^pressed 
their  Intention  in  clear  language,  and  not 
have  left  it  to  be  implied  by  questionable  in- 
ferences. The  following  are  the  sections  of 
the  original  law  which  bear  upon  the  ques- 
tion: 

"Sec.  4.  Private  corporations  may  be  cre- 
ated I>y  the  voluntary  association  of  three  or 
more  persons,  for  the  purposes  and  In  the 
manner  mentioned  in  the  following  sections 
of  this  article. 

"Sec.  5.  The  purposes  for  which  the  cor- 
porations mentioned  In  the  last  section  may 
be  formed  are:  (1)  The  support  of  public  wor- 
ship. (2)  The  support  of  any  benevolent, 
charitable,  educational  or  missionary  under, 
taking.  (3)  The  support  of  any  literary  or 
scientific  undertaking,  the  maintenance  of  a 
library,  or  the  promotion  of  painting,  music 
or  other  fine  arts.  (4)  The  encouragement 
of  agriculture  and  horticulture.  (6)  The 
maintenance  of  public  parks  and  of  facili- 
ties for  skating  and  other  innocent  sports. 
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<6}  The  maintenance  of  a  paUlc  or  private 
cemetery.  (7)  The  purchase,  location  and 
■obdlTisIon  of  lands  and  the  sale  and  conve^- 
aaca  of  the  aame^  in  lots  and  subdiTlsions  or 
otherwiBe.  (8)  The  constructlcm  and  main- 
tenance of  any  species  of  road,  except  a  rail- 
road, and  of  bridges  in  connection  therewith. 
<8)  The  construction  and  maintenance  of  a 
bridge.  (10)  The  construction  and  mainte- 
nance of  a  telegraph  line.  (11)  The  estab- 
lishment and  maintenance  of  a  ferry.  (12) 
The  establishment  and  maintenance  of  a  line 
of  stages.  (13)  The  building  and  navigation 
of  steamboats  and  carriage  of  persona  and 
property  thereon.  (14)  The  supply  of  water 
to  the  pnblia  (15)  The  manufacture  and 
supply  of  gas,  or  the  supply  of  light,  or  heat, 
to  the  public  by  any  other  means.  (16)  The 
transaction  of  any  manufacturing,  mining, 
medianlcal,  or  chemical  business.  (17)  The 
transaction  of  a  printing  and  publishing  busl- 
aes.  (18)  The  establishment  and  mainte- 
nance of  a  bold.  (10)  The  erection  of  build- 
ings, and  the  accumulation  and  loan  of  funds 
for  the  purchase  of  real  property.  (20)  The 
ImproTement  of  the  tweed  of  domestic  ani- 
mals by  Importation,  sale  or  otherwise.  (21) 
The  transportation  of  goods,  wares  and  mer- 
chandise or  any  valuable  thing.  (22)  The 
promotion  of  Immigration.  (23)  The  con- 
struction and  maintenance  of  sewers.  (24) 
The -construction  and  maintenance  of  a  street 
raOway.  (25)  The  erection  and  maintenance 
of  market  bouses  and  market  places.  (26) 
Tie  construction  and  maintenance  of  canals 
for  the  purpose  of  irrigation  or  manufactur- 
ing purposes.  (27)  For  any  other  purpose  in- 
tended tar  mutual  profit  or  benefit  not  other- 
wise specially  provided  for,  and  not  incon- 
sistent with  the  constitution  and  laws  of 
this  state. 

"Sec  &  A  charter  must  be  prepared  set- 
ting forth:  (1)  The  nsme  of  the  corpora- 
tion. (2)  The  purpose  for  which  It  is  form- 
ed. 0)  The  place  or  places  where  its  busi- 
ness is  to  be  transacted.  (4)  The  term  for 
which  it  is  to  exist  (5)  The  number  of  Its 
dlrectMS  or  trustees,  and  the  names  and  res- 
idences of  those  who  are  appointed  for  the 
lint  year.  And  (6)  the  amount  of  its  capital 
stock,  if  any,  and  the  number  of  shares  into 
which  it  is  divided." 

Considering  these  provisions  together,  we 
are  of  the  opinion  that  It  was  the  intention  of 
the  legislature  to  authorize  a  corporation  to 
be  formed  for  any  one  or  more  of  the  pur- 
poses as  specified  in  any  one  of  the  subdivi- 
sions, and  not  for  two  or  more  purposes  as 
designated  In  two  or  more  subdivisions.  Sec- 
tion 4  throws  no  light  upon  the  question. 
As  to  this  matter,  language  could  h&rdly  have 
been  employed  which  would  have  been  more 
indefinite.  The  words  "private  corporations 
may  be  created  •  •  •  for  the  purposes 
*  *  *  mentioned  In  the  following  sec- 
tions," may  mean  literally  that  a  corporation 
iDsy  t)e  formed  for  one  of  the  purposes  only, 
«  for  any  one  or  more  of  the  purposes,  or  for 


all  of  the  purposes  mentioned  in  the  section. 
So  the  language  in  section  6,  "the  purposes 
for  which  corporations  •  •  •  may  be 
formed  are,"  is  equally  Indeterminate.  Bat 
when  we  come  to  consider  the  requirements 
as  to  the  contents  of  the  charter  as  prescrib- 
ed in  secUoD  6^  the  legislative  intent  becomes 
more  apparent  One  of  these  is  that  the  char- 
ter must  state  "the  purpose"  for  which  the 
corporation  "is  formed."  For  the  reason  that 
if  it  had  been  Intended  that  a  corporation 
might  be  created  for  two  or  more  of  the  pur- 
poses specified  in  the  preceding  section,  it 
would  have  been  appropriate  to  have  said 
"the  purpose  or  purposes  for  which  it  is  fom>- 
ed,"  the  use  of  the  word  "purpose"  in  the 
singular  number  tends  strongly  to  show  that 
it  was  the  Intention  of  the  legislature  to  au- 
thorise the  creation  of  a  corporation  for  only 
one  purpose,  or  for  two  or  more  of  the  pur- 
IXMes  mentioned  in  one  snbdivlBion.  It  may 
be  true  that  the  use  of  the  singular  number 
may  not  be  conclusive  of  the  question,  and 
that  if  there  were  other  provisions  in  the  act 
which,  either  by  express  declaration  or  clear 
Implication,  indicate  tliat  It  was  intended  to 
authorize  an  Incorporation  for  two  or  more  of 
the  designated  purposes,  whether  in  the  same 
subdivision  or  not  we  should  so  hold.  But 
no  provisions  in  the  act  which  show  satisfac- 
torily such  Intention  have  been  pointed  out 
nor  have  we  foimd  any.  On  the  contrary, 
the  structure  of  section  5  tends  to  show  that 
it  was  only  one  purpose  that  was  to  be  men- 
tioned in  the  charter.  If  such  was  not  the 
intention,  why  did  the  legislature  specify  each 
purpose  in  a  separate  subdivision  of  the  sec- 
tion, and  number  them  from  1  to  27,  succes- 
sively? It  is  at  least  suggestive  that  two  pur- 
poses, when  not  embraced  in  the  same  sub- 
division, were  not  to  be  conjoined  in  a  char- 
ter, but  tliat  they  were  to  be  severed,  and 
one  alone  adopted. 

Further,  in  this  connection  It  Is  to  be  noted 
that  we  are  not  dealing  with  a  hastily  pre- 
pared legislative  enactment  Unlike  many 
others,  the  statute  under  construction  Is  com- 
prehensive in  its  scope,  elaborate  in  its  de- 
tails, and  bears  evidence  upon  Its  face  that  It 
was  thoroughly  considered  and  carefully  pre- 
pared by  a  person  or  persons  learned  in  the 
law.  In  such  a  statute  the  designation  of  the 
purposes  for  which  corporations  were  author- 
ized to  be  created  in  numbered  subdivisions, 
together  with  the  provision  that  the  charter 
should  set  forth  "the  purpose  for  which  it  is 
formed,"  ought  in  the  absence  of  provisions 
indicating  a  different  hitent,  to  be  deemed  to 
show  that  the  legislature  had  in  mind  the 
creation  of  a  corporation  for  one  of  the  pur- 
pose or  purposes  specified  la  one  subdivision 
only.  But  there  are  also  provisions  In  sec- 
tion 6  which  support  the  construction  which 
we  give  to  the  act  Subdivision  8  specifies 
one  of  the  ptirposes  as  follows :  "The  construc- 
tion and  maintenance  of  any  species  of  road, 
except  a  railroad,  and  of  bridges  In  connec- 
tion therewith."    Subdivision  9  reads:    '^he 
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construction  and  maintenance  of  a  bridge." 
The  question  Buggests  itself,  if  It  was  Intend- 
ed to  authorize  an  incorporation  for  two  or 
more  of  the  purposes  named  in  two  or  more 
of  the  BubdlTlslons,  why,  in  a  carefully  pre- 
pared act  like  tliis,  provide  in  subdivision  8 
for  the  construction  and  maintenance  of  brid- 
ges in  connection  with  roads,  when  bridges 
were  provided  for  separately  in  the  next  sub- 
division? Again,  why  provide  In  snbdivlslon 
13  for  "the  carriage  of  •  •  •  property" 
In  connection  with  "the  building  and  naviga- 
tion of  steamboats,"  when  subdivision  21  spec- 
ifies "the  transjportation  of  goods,  wares  and 
merchandise,  or  any  valuable  thing,"  as  one 
of  the  purposes  for  which  a  corporation  may 
be  formed?  So,  also,  under  the  amended  law, 
as  It  appears  in  article  642  of  the  Revised 
Statutes  of  1895,  subdivision  17  provided  for 
an  incorporation  for  the  purpose  of  "the  erec- 
tion and  repair  of  any  building  or  Improve- 
ment, and  for  the  accumulation  and  loan  of 
money  for  said  purposes,"  etc.,  and  subdivi- 
sion 29  authorized  a  corporation  for  "the  ac- 
cumulation and  loan  of  money."  Again  we 
ask,  if  the  purposes  specified  In  two  distinct 
subdivisions  may  be  combined,  why  specify 
the  "accumulation  and  loan  of  money"  in 
subdivision  17,  when  that  purpose  Is  sepa- 
rately provided  for  in  subdivision  297  But  It 
Is  argued  that,  for  the  reason  that  some  of 
the  subdivisions  of  section  5  provide  for  more 
than  one  purpose,  it  is  to  be  Inferred  that  it 
was  Intended  that  two  or  more  of  the  pur- 
poses named  In  different  subdivisions  may  be 
combined.  For  the  reason  that  the  structure 
of  the  section  suggests  that  it  was  framed  up- 
on the  theory  that  a  corporation  could  be  cre- 
ated under  one  subdivision  only,  the  reason- 
able deduction  from  the  fact  that  some  of  the 
subdivisions  specify  more  tlian  one  purpose  is 
that  It  was  the  Intention  to  permit  a  combi- 
nation of  two  or  more  purposes  when  named 
In  the  same  subdivision,  but  \n  that  case  only. 
But  it  Is  insisted  that  there  are  other  claus- 
es in  the  statute  which  show  that  a  corpo- 
ration could  be  formed  for  two  purposes  pro- 
vided for  In  separate  subdivisions.  The  act  of 
1874  made  an  addition  to  the  original  act  of 
1871  as  attempted  to  be  passed  by  providing 
for  the  amendment  of  charters,  and  In  that 
connection  this  provision  Is  found:  "No  chan- 
ges or  amendments  shall  be  of  any  force  or 
effect  which  are  not  germane  to  the  original 
objects  or  charter  of  incorporation  and  calcu- 
lated to  carry  out  and  effect  the  same."  This 
provision  was  carried  into  the  Revised  Stat- 
utes of  1879,  the  only  change  being  the  sub- 
stitution of  the  word  "purposes"  for  the  word 
"objects."  It  Is  now  article  649  of  the  Re- 
vised Statutes  of  1895.  So,  also,  by  section 
11  of  the  act  of  1874  (now  article  651  of  the 
Bevised  Statutes  now  in  force),  corporations, 
among  other  thmgs,  are  empowered  "to  hold, 
purchase,  sell,  mortgage,  or  otherwise  con- 
vey such  real  and  personal  estate  as  the  pur- 
poses of  the  corporation  shall  require,"  etc. 
The  contention  is  that  the  word  "puritoses" 


shows  that  it  was  contemplated  tbat  corpora- 
tions might  be  created  for  more  than  one  pur- 
pose. When  we  consider  that  some  of  the 
subdivisions  provided  for  an  incorporation  for 
more  than  one  purpose,  it  is  apparent  that  the 
use  of  the  plural,  "purposes,"  is  entirely  con- 
sistent with  our  construction  of  the  law,  and 
the  argument  loses  its  force. 

It  Is  alleged  in  the  petition,  in  effect  and 
It  la,  of  course,  admitted  by  the  demurrer, 
that  since  the  passage  of  the  law  successive 
secretaries  of  state  have  construed  It  in  ac- 
cordance with  the  construction  of  the  relators. 
But  we  do  not  think  that  the  construction  of 
the  statute  is  of  such  doubtful  character  that 
the  action  of  the  secretaries  of  state  should  be 
given  controlling  effect  Nor  do  we  thtaik  the 
fact  that  the  law  has  been  amended  by  the 
legislature  since  such  construction  by  the  ex- 
ecutive officers  of  tbe  state,  without  change 
as  to  the  matter  under  consideration,  affects 
the  question.  It  is  not  such  a  matter  as  was 
likely  to  be  called  to  the  attention  of  the  leg- 
islature hi  amending  the  law  In  other  partic- 
ulars. 

Our  conclusion  te  that  the  statute  does  not 
authorize  an  Incorporation  for  two  distinct 
purposes,  each  of  which  Is  mentioned  In  a  sep- 
arate subdivision  of  article  642  of  the  Revised 
Statutes,  and  that  therefore,  the  writ  of 
mandamus  applied  for  in  this  case  must  be 
denied.  What  is  the  status  of  a  charter 
which  combines  two  purposes  not  authorized 
to  be  conjoined,  and  which  has  been  accepted, 
filed,  and  recorded  by  the  secretary  of  state. 
Is  a  question  not  before  us. 

The  writ  of  mandamus  is  denied. 


GULP,  0.  &  S.  P.  RY.  CO.  T.  Hllili  et  al. 

(Supreme  Court  of  Texas.    June  23,  1902.) 

KAILROAD  BMPL0T6— ACTION  FOR  DEATH-IM- 
PROPER  SIGNALS  —  CUSTOM  —  EMPLOYfi'3 
KNOWLEDGE  Off  —  CONTRIBOTOHY  NEGU- 
GENCE  —  ASSUMED  RISK  —  INSTRUCTIONS  — 
CONJUNCTIVE  SUBMISSION  OF  DEFENSES. 

1.  In  the  absence  of  a  request  to  submit  sev- 
eral matters  of  defense  dlsjuuctively,  their  sub- 
mission conjunctively,  so  that  the  jury  is  seem- 
ingly required  to  believe  all  of  them  to  hare 
been  established,  in  order  to  find  for  defend- 
ant Is  not  reversible  error;  it  not  appearing 
that  the  jury  were  misled. 

2.  In  an  action  against  a  railroad  company 
for  the  death  of  a  yard  switchman,  alleged  to 
be  due  to  the  negligent  giving  of  a  "kick"  sig- 
nal while  he  was  uncoupling  the  car  about  to 
be  kicked,  an  Instruction  that  if  there  was 
a  general  cnstom  In  defendant's  yard,  then, 
oniess  plaintiff  established  that  the  signals  giv- 
en were  not  the  proper  and  customary  signals, 
the  jury  should  find  for  defendant  without  ie> 
gard  of  any  other  issue,  was  properly  refused, 
as  requiring  plaintiff  to  prove  that  toe  siguala 
were  not  customary,  regardless  of  whether  they 
were  reasouably  safe,  and  of  whether  deceased 
knew  of  the  custom  relied  on. 

3.  Where,  in  an  action  for  the  death  of  a 
servant  plaintiff's  evidence  Is  such  as  to  re- 
quire an  mstmction  ou  contributory  negligence 
and  assumed  risk,  even  If  defendant  has  offer- 
ed no  evidence,  but  not  such  as  to  authorize 
an  instruction  that  such  defenses  were  estab- 
lished as  a  matter  of  law,  an  instmctiou  that 
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the  boiden  of  proving  ancfa  defensea  ii  on  de- 
fendant ia  improper,  as  tending  to  lead  the  Jui7 
to  believe  that  they  should  consider  only  the 
eridence  offered  by  defendant  on  such  issues. 

Certified  qnestlons  from  court  of  cItII  ap- 
peals of  First  supreme  Judicial  district. 

Action  by  Isabella  Hill  and  another  against 
the  Golf,  Ck>lorado  &  Santa  F6  Ballway  Com- 
pany. Judgment  In  favor  of  plaintiffs,  and 
defendant  brings  error  to  the  court  of  civil 
appeals,  which  certifies  questions  to  the  su- 
preme court.    Questions  answered. 

J.  W.  Terry  and  Ohas.  K.  Lee,  for  plaintiff 
in  error.  Lovejoy,  Sampson  &  Malevinsky, 
for  defendants  In  error. 

BKOWN,  J.  The  court  of  civil  appeals 
of  the  First  supreme  Judicial  district  has 
certified  to  this  court  the  following  state- 
ment and  questions: 

"This  suit,  which  is  now  pending  before 
08  on  motion  for  rehearing,  was  brought  by 
Isabella  Hill,  for  herself  and  as  next  friend 
of  her  two  minor  children,  to  recover  of  the 
defendant  damages  for  the  alleged  negligent 
kUIlng  of  her  husband,  J.  H.  HlU.  Judg- 
ment was  for  plaintiff  In  the  court  below, 
and  the  defendant  railway  company  brought 
the  cause  here  by  writ  of  error.  We  set  out 
fully  the  facts  found  by  us  from  the  record, 
because  such  a  statement  is  necessary  to  a 
comprehension  of  the  questions  hereinafter 
propounded.  In  their  relation  to  the  entire 
case: 

"Plaintiffs  allege  as  a  basis  for  recovery 
tliat  the  deceased  was  a  switchman  in  the 
employ  of  defendant,  and  was,  at  the  date 
of  the  accident  which  cauited  bis  death,  en- 
gaged, with  other  members  of  a  switching 
crew,  in  doing  some  switching  In  the  yards 
at  Galveston;  that  it  was  the  purpose  of 
tliose  thus  engaged  to  kick  the  end  car  of  a 
string  of  cars  they  were  handling  Into  a  side 
trade,  without  following  It  In  with  the  rest 
of  the  train;  that,  in  order  to  do  this,  the 
train,  as  it  backed  in  the  direction  of  the 
switch,  was  to  be  slowed  down  to  a  slow 
rate  of  speed,  whereupon  it  became  the 
duty  of  deceased  to  uncouple  the  end  car; 
that,  in  doing  so,  it  was  proper  for  no  one 
to  give  the  kick  signal  except  deceased;  that 
be  undertook  to  uncouple  the  cars,  and  while 
doing  so  his  fellow  switchman,  without  warn- 
ing him,  negligentiy  gave  the  kick  signal, 
in  response  to  which  the  speed  of  the  train 
WIS  suddenly  and  vlolentty  increased,  where- 
by he  was  knocked  down,  run  over  by  the 
cars,  and  killed;  that  the  signal  which 
nosed  bis  death  was  given  by  one  Fewell, 
ud  that  his  coemployas  were  negligent  in 
talking  the  signal  from  Fewell,  but  should 
have  waited  until  the  deceased  had  signaled 
tbat  the  cot  had  been  safely  made.  In  addl- 
boD  to  the  general  denial,  the  defendant 
pleaded  specially  that  deceased's  injuries 
ud  death  resulted  from  one  of  the  risks 
ofdinarfly  incidott  to  his  employment;  plead- 
ed bis  contract  o'  employment,  in  which  he 


acknowledged  himself  familiar  with  defend- 
ant's rules;  agreed  to  look  to  his  coemployfis 
for  all  necessary  information  looking  to  his 
safety;  agreed  ttiat  In  every  case  of  doubt 
he  would  take  the  safest  course;  that  he 
would  avoid  taking  risks,  would  familiarize 
himself  with  the  rules,  conform  bis  acts  to 
their  requirements,  and  report  all  infringe- 
ments thereof.  Such  of  the  rules  as  are  sup- 
posed to  be  applicable  are  pleaded,  but  it  is 
uot  necessary  to  set  them  out  in  this  connec- 
tion. It  was  further  averred  in  defense  that 
the  kicking  of  the  car  had  been  prearranged, 
and  the  programme  fully  understood  by  the 
deceased;  tbat  he  knew  it  would  be  his 
duty  to  uncouple  the  car,  that  same  would 
be  kicked,  and  that  it  was  bis  duty  to  give 
the  kick  signal  before  uncoupling,  or  see  that 
It  was  given;  that  the  signal  tbat  was  given 
was  usual  and  customary,  and  one  that  de- 
ceased knew  would  be  given  in  doing  the 
work;  that  such  was  the  usual  and  cus- 
tomary way  of  doing  the  work  in  the  Gal- 
veston yards,  wherefore  it  is  alleged  the  dan- 
ger therefrom  was  one  of  the  ordinary  risks 
of  the  onployment;  that  the  cars  were  equip- 
ped with  automatic  couplers,  which  rendered 
it  unnecessary  for  him  to  go  in  between  the 
cars,  or  to  expose  any  part  of  his  body  be- 
tween them;  and  that  if  he  did  so  he  as- 
sumed the  risk.  It  was  also  charged  that  he 
was  guilty  of  contributory  negligence  in  ex- 
posing himself  between  the  cars  without  ei- 
ther having  given  the  signal,  or  knowing  it 
had  been  given;  that,  though  expressly  warn- 
ed by  the  rules  to  look  out  for  signals,  take  no 
risks,  etc.,  he  failed  to  take  these  precau- 
tions, and  therefore  was  the  cause  of  his 
own  injury. 

"J.  H.  Hill,  the  husband  of  the  plaintiff  in 
this  case,  was  on  March  9,  1900,  an  employd 
of  defendant,  in  the  capacity  of  switchman, 
and  between  five  and  six  o'clock  on  the  after- 
noon of  the  day  named,  while  engaged  in 
switching  in  the  yards  of  defendant  at  Gal- 
veston, he  was  run  over  and  killed  by  de- 
fendant's train.  At  the  time  of  the  accident 
he  was  engaged  in  switching,  and  was,  as 
expressed  by  the  witnesses,  'working  in  the 
field.'  The  crew  had  been  out  in  the  west 
yards,  near  the  bay  bridge,  in  the  city  of 
Galveston,  and  had  come  back  from  the  west 
with  a  string  of  26  or  30  cars,— mostly  box 
cars;  the  engine  being  at  the  rear  end  of  the 
train,  backing  it  up.  The  front  car  of  the 
train  as  it  backed  was  a  flat  car,  loaded  with 
lumber,  and  the  next  two  cars  were  cinder 
cars.  Deceased  rode  from  the  west  yards  to 
the  middle  yards,  near  Forty-Second  street, 
on  the  front  end  of  the  flat  car,  as  they  back- 
ed up.  The  other  members  of  the  crew  were 
John  McCarty,  foreman;  O.  A.  Hooks,  an- 
other switchman;  Chris.  Miller,  engineer;  and 
Thomas  CHUam,  the  fireman.  In  coming  from 
the  west  yards,  the  train  of  cars  was  pro- 
pelled at  a  speed  of  about  ten  miles  an 
hour,  but,  when  it  neared  a  point  designated 
as  'Fogarty  Switch,'  it  was  slowed  down  to  a 
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speed  of  two  or  tbree  miles  an  horn:  for  the 
purpose  of  allowing  Hill  to  alight,  throw  the 
switch  for  "rip  track  No.  2,'  on  which  it  was 
intended  to  place  the  end  car,  and  to  nncouple 
the  car  so  It  could  be  Ixiclxed  in.  Fewell, 
the  night  yard  master,  was  near  the  switch, 
and  receiving  from  McCarty  a  signal  as  to 
what  was  intended,  threw  the  switch,  and 
Hill  proceeded  at  once  to  uncouple  the  car. 
McCarty  saw  him  approach  the  point  in  the 
train  where  the  uncoupling  was  to  be  made, 
and  reach  out  as  if  to  take  hold  of  the  un- 
coupling lever,  but  at  that  point  be  ceased 
to  be  In  view  of  McCarty.  No  witness  tes- 
tifies that  the  acts  of  Hill  were  seen  after 
that,  though  the  track  at  that  point  was 
straight  Fewdl,  who  was  then  standing  at 
the  switch,  and  bad  thrown  it  for  the  side 
track,  and  who  was  a  considerable  distance 
from  Hill  (some  of  the  witnesses  placing  him 
as  much  as  76  yards  away),  gave  the  kick 
signal.  This  was  received  by  McCarty,  who 
transmitted  it  to  the  engineer,  who  obeyed  It 
without  knowing  the  exact  position  of  Hill. 
In  response  to  the  kick  signal,  the  speed  of 
the  train  was  increased  from  two  or  three 
to  seven  or  eight  miles  an  hour.  It  was  at 
once  discovered  that  Hill  was  undo:  the  train, 
and  Fewell  gave  the  emergency  stop  signal. 
The  train  was  promptly  stopped.  The  car 
was  in  fact  uncoupled,  and,  as  a  result  of  the 
response  to  the  kick  signal  and  the  increased 
speed  of  the  train,  roiled  into  the  side  track 
as  Intended.  Hill  was  found  between  the 
rails,  with  bis  arm  and  leg  crushed,— two  of 
the  cars  having  passed  over  him,— and  he 
died  a  few  hours  later.  He  was  a  sober,  ex- 
perienced, and  efficient  switchman,  and  had 
been  at  work  In  defendant's  yards  at  Oal- 
veston  for  several  years.  No  one  saw  Hill 
fall,  and  there  is  no  direct  testimony  as  to 
how  he  fell,  his  position  Just  before  the  fall, 
or  what  caused  It  No  one  testifies  whether 
he  went  in  between  the  cars  wholly  or  par- 
tially in  his  effort  to  uncouple.  No  one  tes- 
tifies whether  the  lever  wwked  hard  or  easy 
at  that  moment  An  inspection  afterwards 
showed  that  the  coupling  apparatus  was  in 
good  condition  and  worked  easy.  The  coup- 
ling apparatus  was  automatic;  the  Santa  V6 
car  being  equipped  with  a  Trojan  coupler, 
and  the  T.  &  N.  O.  car  with  a  Janney  couplor. 
Each  bad  a  lever  extending  to  near  the  side 
of  the  car,  which,  when  in  perfect  order, 
could  be  raised  with  the  hand  without  going 
between  the  cars;  but  the  evidence  was  con- 
flicting as  to  whether  It  could  be  raised  with- 
out leaning  toward  the  cars,  and  putting  the 
arm  and  part  of  the  body  in  such  a  position 
as  to  be  struck  if  the  speed  of  the  train  was 
suddenly  Increased.  There  was  also  testi- 
mony to  the  effect  that  frequently  coupling 
apparatus  In  apparently  perfect  condition 
would  work  hard,  and  require  considerable 
force  to  lift  the  lever,  and  that  in  such  case 
more  of  the  body  would  be  put  between  the 
cars  In  the  effort  to  lift  it.  Tlie  evidence  is 
practically  undisputed  that  the  kick  signal 


was  glvoi  and  obeyed  about  the  time  Hill 
undertook  the  uncoupling,  and  that  no  one 
knew  his  position  or  Just  what  be  was  doing 
at  that  time.  It  is  also  true  that  the  signal 
was  given  without  warning  to  him,  and  with- 
out knowledge  that  the  imcoupling  had  been 
safely  accomplished.  It  was  shown  that  if 
the  Black  of  the  train  was  extended,  the  cars 
could  not  have  been  uncoupled,  as  the  ten- 
sion would  hold  the  phi  tightly  in  place,  and 
that  a  back-up  signal  was  necessary  In  order 
to  loosen  the  tension;  but  the  evidence  is 
conflicting  as  to  whether  the  slowing  of  the 
train  had  not  effected  this.  There  Is  a  dif- 
ference between  a  back-up  signal  and  a  kick 
signal.  The  back-up  signal  means  that  the 
engineer  shall  back  the  train.  A  kick  signal 
means  that  the  speed  shall  be  sufficiently  In- 
creased to  throw  the  cut  off  into  the  side 
track  by  the  force  of  the  Increased  momen- 
tum, without  following  the  car  into  the  switch 
with  the  rest  of  the  train.  The  signal  given 
by  Fewell  and  transmitted  to  the  engineer 
was  a  kick  signal.  Hill  knew  that  the  car 
was  to  be  kicked  when  cut  off,  and  that  th« 
kick  signal  was  necessary,  and  should  be  giv- 
en by  some  one.  The  main  point  of  conflict 
In  the  evidence  Is  whether  his  coemployes 
should  not  have  waited  for  him  to  give  it. 
or  notified  him  that  it  would  be  given  by 
another  than  himself.  Another  point  of  con- 
flict is  whether,  if  another  gave  it  he  should 
have  apprised  himself  that  Hill  was  safe  be- 
fore he  gave  it  Defendant  adduced  evi- 
dence to  show  that  it  was  the  custom  in  the 
Galveston  yards  of  defendant  to  give  the 
kick  signal  without  reference  to  the  position 
of  the  man  doing  the  uncoupling,  and  that 
Hill  knew  of  this  custom,  and  should  have 
cixpected  the  signal  and  Increased  speed  of 
the  train,  and  should  have  been  prepared  for 
it  There  was  evidence,  also,  that  this  was 
the  general  method  and  custom  in  switching 
with  automatic  couplers.  On  the  otho:  hand, 
there  was  evidence  that  the  general  method 
was  to  await  a  signal  from  the  man  who  was 
doing  the  uncoupling,  as  he  was  the  man  In 
danger,  and  the  only  one  who  could  know 
when  the  work  was  safely  done.  The  cir- 
cumstances also  showed  that  there  was  no 
obstruction  between  Hill  and  Fewell,  and 
that  If  he  had  been  looking,  he  could  have 
seen  the  signal;  but  there  was  also  evidence 
to  the  effect  that  his  attention  should  have 
been  flxed  on  the  task  before  him,  and  that 
as  the  signal  should  have  been  given  by  him, 
he  need  not  have  looked  out  for  a  signal 
which  he  bad  no  reason  to  expect  It  was 
shown  that  the  acts  of  Fewell  made  no 
change  In  the  programme  as  to  the  kicking  of 
the  car,  as  the  kick  signal  must  have  been 
glvMi  at  some  time  during  the  progress  of 
the  work  In  order  to  accomplish  the  end  de- 
sired. 

"By  the  eleventh  assignment  of  «Tor  the 
following  portion  of  the  court's  charge  is  as- 
sailed: 'If  from  the  evidence  you  believe 
that  a  programme  had  been  arranged  ba- 
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tween  Hill  and  the  other  employee  of  de- 
rendant  in  the  Bwitclt  crew  for  the  switch- 
ing of  the  car,  and  that  unda  said  pro- 
gramme the  said  Hill  knew  that  at  or  about 
the  time  he  went  to  uncouple  the  car  the 
train  would  be  put  in  backward  motion  and 
started  backwards  for  the  purpose  of  giving 
the  end  car  a  kick,  that  It  might  roll  into 
the  aide  track,  and  that  such  waa  the  tiaual 
and  customary  method  at  the  Galveston 
yards  of  doing  the  work,  and  that  said  Hill 
knew  of  such  fact,  if  any,  and  knew  when 
he  went  to  do  the  work  that  said  car  would 
be  kicked  In  said  manner  without  signal 
from  or  notice  to  him,  and  that,  notwith- 
standing mch  knowledge  on  the  part  of  Hill, 
he  pat  himself  in  a  position  to  be  struck  by 
the  backward  movemmt  of  the  train,  if  any. 
If  yon  so  And  the  facts,  yon  will  return  your 
verdict  for  defendant,  as  in  such  state  of 
facts  he  would  have  assumed  the  risk  of  such 
backward  movement'  The  defenses  were  no- 
where snbmltted  disjunctively.  We  sustain- 
ed the  assignment  because  the  part  of  the 
charge  complained  of  conjunctively  submit- 
ted several  matters  of  defense,  so  that  the 
Jury  were  requbred  to  believe  all  of  them  to 
hare  been  established  in  order  to  find  for  de- 
fendant on  the  issue  of  assumed  risk.  In 
80  holding,  we  followed  the  case  of  Railway 
Ca  V.  Conroy.  83  Tex.  214,  18  S.  W.  609. 
In  Kershner  t.  Latimer,  04  8.  W.  237,  the 
court  of  civil  appeals  at  Dallas  also  followed 
the  case  cited.  This  court  recently  applied 
the  same  rule  in  the  case  of  Oil  Co.  v. 
Bnrow,  68  &  W.  43B,  4  Tex.  CL  Rep.  867. 
When  we  decided  the  question,  our  attention 
had  not  been  called  to  the  cases  of  Railway 
Co.  T.  Brown,  78  Tex.  402,  14  8.  W.  1034, 
and  Railway  ▼.  Wood,  68  Tex.  679,  7  8.  W. 
372. 

"In  view  of  the  apparent  conflict  between 
these  cases,  we  respectfully  certify  toe  yout 
decision: 

"(1)  Was  the  portion  of  the  charge  com- 
plained of  such  affirmative  error  as  to  re- 
'Quiie  a  reversal  In  the  absence  of  a  special 
charge  requesting  the  submission  of  the  de- 
fenses disjunctively? 

"(2)  If  error,  was  It  cured  by  the  follow- 
ing special  charge  given  at  the  request  of 
plaintiflFs:  'You  are  instructed  that  if  you  be- 
lieve from  the  evidence  that  J.  H.  Hill  knew, 
or  by  the  exercise  of  ordinary  care  must 
have  known,  that  the  train  of  cars  was  to 
be  backed  up  forcibly,  without  waiting  for 
a  signal  from  him  to  that  effect  or  without 
notice  to  him  that  It  would  be  so  backed  up, 
then  he  assumed  the  risk  of  such  Injury,  and 
the  plaintiffs  would  not  be  entitled  to  re- 
cover, and  In  snch  event  your  verdict  should 
be  for  defendant' 

"On  the  issue  of  the  proper  method  of 
dofaig  the  work  in  which  deceased  and  his 
coemployes  were  engag^ed  at  the  time  of  the 
accident  and  as  to  the  custom  of  the  Galves- 
ton yards,  evidence  was  admitted  as  to  the 
custom  prevailing  in  the  yards  of  railway 


companies  generally;  and  the  evidence  of 
plaintiffs'  witnesses  tended  to  show  that  the 
custom  in  other  yards  differed  from  the  cus- 
tom alleged  by  defendant  as  prevailing  In  Its 
yards  at  Galveston,  and  was  safer.  Upon 
this  phase  of  the  case  the  defendant  request- 
ed the  following  special  charge,  which  the 
court  refused  to  give:  'You  are  charged  that 
If  yon  believe  thore  was  a  general  practice 
wltii  the  yard  crews  in  the  matter  of  giving 
signals,  and  who  should  give  them.  In  doing 
the  work  in  the  defendant's  yard,  and  a 
method  of  work  known  and  usual  with  the 
switching  crews  In  question,  and  if  you  fur- 
ther believe  from  the  evidence  that  In  some 
other  yards,  or  with  some  other  railroad  em- 
ployes, there  was  a  different  practice  in 
vogue  with  reference  to  who  should  give  sig- 
nals, and  how  the  work  should  be  done,  you 
are  charged  that  It  Is  immaterial  in  this 
case  how  the  work  may  have  been  done  in 
any  other  yard,  and  tai  such  case  you  will 
not  consider  the  testimony  as  to  what  may 
have  been  the  practice  in  any  other  yards; 
and,  if  you  believe  from  the  evideoce  that 
there  was  a  general  habit  and  custom  of  do- 
ing the  work  in  the  defendant's  yard,  then, 
unless  the  plaintiff  has  established  by  a  fair 
preponderance  of  the  testimony  that  the  sig- 
nals given  by  Foreman  McCarty  and  by  the 
yard  master,  Fewell,  were  not  the  proper 
and  customary  signals  to  be  given  at  that 
time,  then  you  will  find  for  the  defendant 
without  regard  to  any  other  issue  in  the  easev 
and  so  say  by  your  verdict'  No  charge  was 
given  limiting  the  effect  of  the  testimony  in 
case  the  Jury  should  find  the  existence  of  the 
custom  in  the  Galveston  yard  as  alleged  by 
defendant  We  held  It  was  error  to  refuse 
it 

"Third  Question.  Did  the  court  err  in  re- 
fusing to  give  the  requested  histructlon? 

"The  evidence  adduced  by  plaintiff  was  of 
such  a  nature  as  to  require  a  charge  on  the 
issue  of  contributory  negligence  and  assumed 
risk,  even  If  d^endant  had  offered  no  proof, 
but  was  not  of  such  a  character  as  to  au- 
thorize the  trial  court  to  charge  that  the 
defenses  were  established  as  a  matter  of 
law.  In  the  light  of  Railway  Co.  v.  Geiger, 
79  Tec  21,  15  8.  W.  214;  Same  v.  Reed.  88 
Tex.  439,  31  8.  W.  lOM;  Railroad  Co.  v. 
Martin  (Tex.  Civ.  App.)  63  8.  W.  1089;  and 
Railroad  Co.  v.  AUbrlght  (Tex.  Civ.  App.)  28 
8.  W.  250,— we  held  that  It  was  misleading 
to  Impose  the  burden  of  proof  on  defendant 
as  it  might  induce  the  Jury  to  l'>ok  alone  to 
the  testimony  offered  by  defendant  in  sup- 
port of  the  issue.  The  defendant  did  not  re- 
quest an  instruction  advising  the  Jury  that 
thej  might  look  to  all  the  testimony  for  evl. 
dence  ui>on  the  issue,  and  no  such  charge  was 
given. 

"Fourtli  Question.  Did  we  err  in  so  hold- 
ing? 

"We  have  mentioned  that  plaintiffs'  case 
is  one  of  merit  that  the  verdict  on  the  Is- 
sue of  liability  Is  supported  by  the  evidence. 
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and  that  the  Judgment  ought  to  be  pennit- 
ed  to  stand  unless  the  matters  above  present- 
ed constitute  material  error." 

We  answer  the  first  question  in  the  nega- 
tive. The  charge  of  the  court  stated  a  cor- 
rect proposition  of  law,  and  nothing  appears 
which  Indicates  that  the  Jury  was  probably 
misled  by  It  Railway  Co.  v.  Wood,  68  Tex. 
G79,  7  8.  W.  372;  Bailway  Co.  ▼.  Brown,  78 
Tex.  402,  14  8.  W.  1034.  The  case  of  BaU- 
way  Ca  v.  Conroy,  83  Tex.  216,  18  8.  W. 
600,  seems  to  be  In  conflict  with  the  two 
cases  cited;  but  the  report  of  the  case  Is  so 
meager,  and  the  opinion  of  the  court  bo  in- 
definite, that  we  are  unable  to  determine 
upon  what  ground  the  decision  is  based.  We 
do  not  believe  that  It  was  the  intention  to 
overrule  the  cases  before  cited.  However 
that  may  be,  we  are  satisfied  with  the  rule 
announced  In  Railway  Ca  v.  Wood  and  Rail- 
way Co.  T.  Brown. 

The  second  question  need  not  be  answer- 
ed. 

To  the  third  question  we  answer,  there  was 
no  error  In  refusing  the  charge  requested. 
Tbe  effect  of  the  charge  would  have  been  to 
place  the  burden  upon  the  plalntifFs  to  prove 
that  the  signals  given  were  not  in  compliance 
with  any  custom  upon  that  subject  which 
prevailed  in  the  Galveston  yards,  whether 
reasonably  safe  or  not,  and  without  regard 
to  the  knowledge  of  the  deceased  of  the  ex- 
istence of  such  custom.  The  custom  could 
not  affect  plalntllTs  rights  unless  deceased 
knew  of  Its  existence,  or  was  chargeable 
with  notice  of  it  Bailway  Co.  r.  Hlnzle,  82 
Tex.  628,  18  8.  W.  681. 

We  answer  the  fourth  question  in  the  nega- 
tive. If  the  plaintiffs'  evidence  made  it  nec- 
essary that  they  should  explain  the  conduct 
of  the  deceased,  to  exculpate  him  from  the 
charge  of  contributory  negligence,  it  was  im- 
proper for  the  court  to  charge  the  Jury  that 
the  burden  of  proof  was  upon  the  defendant 
to  establish  the  defense  of  contributory  neg- 
ligence, because  such  charge  was  calculated 
to  lead  the  Jury  to  believe  that  they  should 
consider  alone  the  evidence  offered  by  the 
defendant  upon  that  issue.  Railway  Co.  t. 
Reed,  88  Tex.  447,  81  8.  W.  10B8. 


FARBIS  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Jane  11, 
1902.) 

BUROLART— ALIBI  —  CONTINUANCB  —  ABSENT 
WITNESSES— PROPERTY— 8EVERANCB  FROM 
FREEHOLI>-OWNBRSHIP— VARIANGB. 
1.  Defendant  in  burglary  sought  a  continu- 
ance for  ebseDce  of  a  witness  by  whom,  in  con- 
juDction  with  two  others,  he  loteiided  to  prove 
an  alibi.  Wituess  was  expected  to  account  for 
accused's  whereabouts  between  midnlKht  and 
morning.  The  other  two  witnesses  on&  knew 
ot  defendant's  whereabouts  till  about  9  or  10 
o'clock,  and  the  spot  where  they  located  defend- 
ant was  between  a  half  and  a  quarter  of  a 
mile  from  the  burglary.  Htid,  that  as  the  tes- 
timony of  the  absent  witness  would  stiU  have 
left,  unaccounted  for,  sufficient  time  in  which 


to  commit  the  crime,  nfnsal  of  the  continuance 
was  not  error. 

2.  In  a  prosecution  for  burglary,  where  own- 
ership of  the  property  was  alleged  in  a  person 
whom  the  evidence  showed  was  part  ownei 
and  in  actual  control,  there  was  no  variance. 

3.  Where  an  indictment  charged  burglary  with 
Intent  to  commit  theft  without  alleging  specifi- 
cally the  property  taken,  the  alleged  fact  that 
what  accnsed  actually  stole  was  a  part  of  the 
real^  not  the  subject  ot  theft  would  not  pre- 
vent conviction;  the  taking  of  such  property 
showing  the  intent  of  the  entry,  and  proof  of 
an  actual  theft  not  being  necessary. 

4.  The  stealing  of  pai-ts  of  machinery  sev- 
ered by  the  thief  from  other  machinery  con- 
stituting a  part  of  the  freehold  is  theft 

Appeal  from  district  court  Hill  county; 
Wm.  Poindexter,  Judge.  * 

O.  F.  Farrls  was  convicted  of  burglary, 
and  appeals.     Affirmed. 

A.  8.  Baskett  and  Johnson  &  Stollen- 
werck,  for  appellant.  Robt  A.  John,  Asst 
Atty.  Oen.,  for  the  State; 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  burglary,  alleged  to  have  been 
committed  at  night  His  punishment  was 
assessed  at  confinement  in  the  penitentiary 
for  five  years. 

He  IntK'posed  two  defenses:  The  first,  a 
purchase  from  a  negro;  and,  second,  alibi. 
Continuance  was  sought  to  fortify  both  con- 
tentions. A  witness  in  regard  to  the  pur- 
chase testified  there  was  a  negro  In  the 
neighborhood  of  the  alleged  burglary  who 
sold  scrap  iron  and  Junk  about  two  years 
prior  to  the  alleged  burglary.  Defendant 
himself  testified  that  he  bought  the  property 
from  a  negro  about  sundown  preceding  the 
burglary  at  night  The  property  was  iden- 
tified as  lubricators  taken  from  a  gin.  At 
the  time  of  his  arrest  bis  explanation  of 
possession  was  that  he  purchased  the  prop- 
erty from  a  negro,  as  already  stated.  At 
the  time  he  sold  the  lubricators  he  did  so 
under  the  name  of  R.  D.  Cook.  Two  of  the 
three  lubricators  taken  from  the  bouse  were 
identified.  In  regard  to  the  alibi,  the  main 
witness  upon  whose  testimony  he  relied 
was  Carter,  by  whom  he  expected  to  prove 
that  from  about  12  or  1  o'clock  at  night  be 
was  with  Garter  at  a  cottonseed  oil  mill 
about  a  mile  from  the  alleged  burglarized 
house.  He  also  expected  to  prove  by  Ike 
Williams  that  he  knew  of  his  whereabouts 
until  12  o'clock,  and  by  Elmo  Roberts  that 
he  was  about  Roberts'  place  of  business  and 
with  him  until  about  12  o'clock.  Elmo  Rob- 
erts and  Ike  Williams  testified  on  the  trial 
as  to  his  whereabouts  until  9  or  10  o'clock, 
but  knew  nothing  of  his  whereabouts  after 
that  time.  There  are  from  three  to  four 
hours  Intervening  between  time  covered  by 
Roberts  and  Williams  and  that  expected  to 
be  shown  by  Carter.  The  witness  Roberts 
did  not  prove  the  alibi  expected  and  set  up. 
Taking  all  the  facts  together,  and  from  the 
testimony  of  the  witnesses  who  did  testify 
and  mentioned  by  him  In  bis  application,  we 
are  of  opinion  that  they  would  not  have  tes> 
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ttfied  as  be  expected.  Bnt  concede  that  Car- 
ter and  Moore,  -who  was  also  mentioned, 
would  testify  as  to  his  presence  at  the  cot- 
tonseed oil  mill  from  12  or  1  o'clock  nntll  6 
o'clock  iB  the  morning,  as  being  true;  stiU 
this  would  not  militate  against  the  state's 
case.  There  was  sufficient  time  lapsing 
between  10  and  12  o'clock  for  him  to  have 
committed  the  burglary,  as  the  burglarized 
house  was  between  a  quarter  and  a  half 
mile  of  where  he  expected  Roberts  and  Ike 
WUllama  to  place  him.  This  would  have 
given  two  hours  at  least  in  which  to  go  to 
the  gin  and  commit  the  burglary.  We  do 
not  b^ere  the  court  erred  in  refusing  the 
continuance. 

The  possession  of  the  property  was  al- 
lied in  A.  T.  Bstes.  The  eyidence  shows 
that  be  was  a  part  owner  of  the  premises. 
It  is  contended  by  appellant  that  this  con- 
stitutes a  variance.  Estes  was  part  owner  of 
the  premises  and  In  actual  control  and  man- 
agemoit  thereof.  The  allegation  was  suffi- 
cient, and  the  evidence  fully  supports  it 
It  would  be  immaterial  how  many  owners, 
or  part  owners,  there  were  of  the  property; 
it  was  sufficient  to  allege  the  occupancy  and 
possession  in  the  one  having  actual  control 
and  management. 

The  indictment  alleges  the  burglary  with 
the  intent  to  commit  the  crime  of  theft, 
wltfaont  alleging  speciflcally  the  property 
taken.  It  is  contended  that,  as  tb'>  evidence 
shows,  he  stole  lubricators;  that  tbey,  being 
fastened  to  the  machinery,  constituted  a 
part  of  the  freehold;  in  other  words  they 
were  realty,  and  not  subject  to  theft. 
There  is  no  merit  in  this  contention.  If  he 
entered  the  house  for  the  purpose  of  com'- 
nittlng  theft,  it  would  make  no  difference  if 
In  fact  he  severed  property  from  the  ma- 
chinery and  carried  it  away.  This  evidences 
the  Intent  with  which  be  broke  the  house. 
If  it  was  necessary  to  prove  an  actual  theft, 
the  facts  constitute  the  taking  of  the  lubri- 
cators theft,  even  if  he  did  sever  them  from 
other  machinery.  Alvla  v.  State  (Tex.  Or. 
App.)  60  8.  W.  551;  Ex  parte  Willke,  34 
Tex.  155.  It  is  contended  that  the  evidence 
does  not  support  the  conviction.  With  this 
contention  we  cannot  agree  with  appellant. 
We  believe  the  evidence  is  sufficient. 
The  Judgment  is  affirmed. 


MeCOIXOH  V.  STATB. 

(Omrt  of  Criminal  Appeals  of  Texas.    June  11, 
1902.) 

CEIMIMAIi  LAW— EVIDENCE— LBTTERS  WRIT- 
TEN IN  JAIU 

Letters  written  in  Jail  by  a  i>er80u  under 
mstody,  and  delivered  without  the  legal  warn- 
hi;  required  by  atatnte  being  given,  are  Inad- 
missible In  a  criminal  prosecution  against  audi 
penon. 

Appeal  from  district  court,  Waller  county; 
iTeUB  Thompson.  Judge. 


daad  McOoIloh,  alias  Louis  Scanlon,  was 
convicted  of  burglary,  and  he  appeals.  Be- 
versed. 

Bobt  A.  John,  Aast  Atty.  Oen.,  for  the 

State. 

BROOKS,  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at  con- 
finement In  the  state  penitentiary  for  a  term 
of  two  years. 

The  only  matter  we  deem  necessary  to  pass 
upon  Is  the  question  raised  by  the  second  bill 
of  exceptions.  Tbe  state,  over  the  objection 
of  appellant,  was  permitted  to  Introduce  Cohn 
Moore,  who  testified  "that  while  defendant 
and  himself  were  under  arrest  and  In  Jail  the 
letters  I  hold  In  my  hand  were  given  to  me 
by  Ellja  Washington,  who  was  also  In  Jail. 
I  am  well  acquainted  with  defendant's  hand- 
writing, and  these  letters  were  written  by 
defendant,  Claud  McCoUoh.  The  first  letter 
was  given  me  on  Friday,  March  14,  1902, 
and  the  others  on  Saturday,  the  15th."  Then 
follows  several  letters  Incriminating  appel- 
lant Appellant  objects  to  the  taitroduction 
of  said  letters  on  the  ground  that  he  was  un- 
der arrest  and  confined  In  the  Jail  at  the  time 
the  same  were  written,  and  no  predicate  had 
been  laid  by  the  state  for  the  introduction  of 
said  letters,  and  that  the  same  were  not  de- 
livered after  legal  warning.  The  trial  court 
appends  the  following  explanation  to  the  bill: 
"The  letters  Introduced  were  shown  to  have 
been  clandestinely  written  by  defendant  Mc- 
OoIloh to  one  of  his  accomplices  In  the  crime, 
and  delivered  by  a  party  In  Jail  to  said  accom- 
plice, and  by  said  accomplice  to  district  at- 
torney. Deffflidanf s  counsel  had  brought  out 
by  cross-examination  the  fact  that  the  accom- 
plice, who  turned  state's  evidence,  had  made 
a  different  statement  In  writing  to  John  M. 
Pinckney,  who,  it  appears,  was  at  that  time 
of  counsel  for  defendant,  McColIoh,  and  these 
letters  were  Introduced  to  corroborate  the  tes- 
timony of  the  accomplice  that  what  statement 
he  made  to  said  Pinckney  was  made  at  the 
suggestion  of  defendant  McColloh."  This  ex- 
planation does  not  render  the  testimony  ad- 
missible. In  Rlx  V.  State,  83  Tex.  Or.  B.  358,  26 
S.  W.  505,  we  held  that,  appellant  being  in 
Jail  and  not  having  been  warned,  no  state- 
ment, written  or  verbal,  of  appellant  while  in 
JaU  could,  under  the  law,  be  admitted  In  evi- 
dence against  him.  As  indicated  In  the  trial 
court's  explanation,  although  the  letters 
might  tend  to  corroborate  the  accomplice,  yet 
such  evldoice  must  be  legal  and  admissible. 
Our  statute  relating  to  and  prescribing  the 
rules  under  which  admissions  or  confessions 
of  a  party  under  arrest  may  be  used  against 
him  have  uniformly  been  construed  to  em- 
brace the  statements  of  acts  or  conduct  from 
which  guilt  might  be  hif erred.  Powers  v. 
State,  23  Tex.  App.  42,  5  S.  W.  153.  This 
question  recdved  conslderati(Hi  by  this  court 
In  Haynle  v.  State,  2  Tex.  App.  174.  We 
there  held:  "Now,  It  is  clear  that  under  the 
drcumstances   detailed,    had    the    defendant 
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plainly,  poslttvely,  and  nneqnlTocally  admit- 
ted and  confessed  to  Rusb  that  be  bad  written 
and  was  the  autbor  of  tbe  lettor  to  Foster, 
Ruab  could  not  have  testified  to  that  admis- 
sion or  confession.  Why?  Because  defendant 
at  the  time  It  was  made  was  In  custody." 
So,  it  does  appear  that  the  uniform  ttaiA  of 
authorities  Is  against  the  admission  of  let- 
ters as  well  as  other  statements,  unless  tbe 
party  at  the  time  the  letters  are  written  or 
delivered  Is  duly  warned  as  provided  by  the 
statute. 

Because  tbe  trial  court  erred  in  admitting 
said  letters  in  evidence  tbe  Judgment  Is  re- 
versed, and  the  cause  remanded. 


DENTON  ▼.  STATE.* 

(Court  of  Criminal  Appeals  of  Texas.    June  4, 

1902.) 

THBFT—I^fOICTMBNT— OWNERSHIP— 

VARIANCE. 
On  a  prosecntiou  for  stealing  a  yearling, 
tbe  evidence  showed  that  the  animal  came  into 
possession  of  D.  about  the  time  it  was  missed 
DT  B.;  it  mingled  with  B.'s  cattle,  and  remain- 
ed with  them  until  claimed  by  defendant  as 
bis  property.  Held,  that  this  proof  was  not  at 
variance  with  the  Indictment  alleging  that  B. 
was  the  owner,  as  it  did  not  raise  the  issue 
of  tpedal  ownership. 

Appeal  from  district  court,  Parker  county; 
T.  W.  Patterson,  Judge. 

Reuben  Denton  was  convicted  of  stealing 
a  yearling,  and  appeals.    Affirmed. 

Martin  &  Martin,  for  appellant  Robt  A. 
John,  AsBt.  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  of 
the  theft  of  a  yearling,  and  his  punishment 
assessed  at  confinement  In  the  penitentiary 
for  a  term  of  two  years. 

Bills  of  exceptions  Nos.  1  and  2  complain 
that  the  allegation  of  tbe  indictment  that  W. 
M.  Bell  was  the  owner  of  the  property  was 
not  sustained  by  tbe  proof.  In  support  of 
this  contention,  appellant  sought  to  show  that 
the  actual  custody  and  management  of  said 
animal,  at  tbe  time  it  was  taken,  was  in  one 
M.  H.  Denton.  It  Is  shown  by  this  witness, 
and  admitted  by  the  state,  that  the  animal 
In  question  came  into  possession  of  said  wit- 
ness about  the  time  It  was  missed  from  the 
real  owner,  to  wit,  W,  M.  Bell,  and  took  up 
with  her  cattle;  that  it  was  in  bad  condition; 
and  out  of  sympathy  for  the  animal  tbe 
witness  fed  it  and  let  it  run  in  her  field  with 
her  cattle  and  looked  after  it;  and  it  so 
remained  upon  her  premises  until  appellant 
came  and  claimed  it  as  bis  property.  This 
does  not  raise  the  Issue  of  special  owner- 
ship. For  a  discussion  of  this  question,  see 
Frazier  v.  State,  18  Tex.  App.  434.  See  also, 
Merriweather  v.  State,  83  Tex.  790;  West 
V.  State,  6  Tex.  App.  488;  Garland  v.  State, 
24  Tex.  Cr.  App.  744;  Willis  v.  State  (Tex. 
Cr.  App.)  44   S.   W.   826;    Graves  v.   State 
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(Tex.  Or.  App.)  42  &  W.  800.  By  appellanf  s 
fourth  bill  of  exceptions  he  complains  that 
the  court  erred  in  charging  the  Jury  with  ref- 
erence to  appellant's  intent  Tbe  charge 
complained  of,  when  viewed  in  the  light  of 
the  main  charge,,  and  especially  In  view  of 
the  requested  instmctions  given  on  recent 
possession  of  stolen  property  and  the  expla- 
nation thereof,  is  correct  Taking  the  charge 
as  a  whole,  we  think  it  sufficiently  presents 
all  iho  defenses  that  can  be  legally  Insisted 
upon  by  appellant.  All  the  phases  of  tbe 
law  applicable  to  this  case  are  correctly  snb- 
mitted  to  the  Jury,  and,  without  discussing 
tbe  same  in  detail,  we  hold  the  charge  la 
correct 

No  error  appearing  in  the  record,  the  judg- 
ment is  affirmed. 


SANCEDO  T.  STATE.* 

(Court  of  Criminal  Appeals  of  Texas.    Jnna  4k 
1902.) 

WITNESS— OOHPETBNCY—RAPl)— VENUS- 
EVIDENCE. 

1.  A  witness  10  years  of  age  testified  that 
she  did  not  know  what  an  oath  was,  or  what 
they  taught  in  church  about  telling  lies;  that 
she  had  neard  of  heaven,  bat  never  heard  ot 
hell;  bat  that  she  understood  that  she  would 
be  punished  by  the  judge  or  grand  jury  if  she 
did  not  tell  the  truth,  and  that  she  intended  to 
tell  the  truth.  Held,  that  she  was  a  competent 
witness, 

2.  In  prosecution  for  rape,  where  prosecutrix 
testified  that  the  offense  was  committed  at  the 
home  of  defendant  on  a  certain  street  in  a 
certain  city,  and  nearly  all  the  other  witnesses 
testified  that  defendant's  home  was  so  located, 
and  to  lucrimluating  facts  happening  at  liia 
home,  the  venne  was  sufficiently  provm. 

Appeal  from  district  court  Bexar  county; 
John  H.  Clark,  Judge. 
Vlncente  Sancedo  was  convicted  of  rape, 

and  appeals.    Affirmed. 

C.  L.  Bass  and  Walton  Peteet  for  appel- 
lant D.  W,  Wilcox  and  Robt  A.  John, 
Asst  Atty.  Gen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  convicted  for 
rape  upon  a  female  under  the  age  of  15 
years,  and  bis  punishment  assessed  at  death. 

There  Is  but  one  bill  of  exceptions  In  tbe 
record,  which  is  embodied  in  the  statement 
of  facts.  This  bill  insists  that  the  prosecut- 
ing witness  was  not  a  competent  witness. 
The  following  is  substantially  the  facts  in 
reference  thereto.  She  testified,  "I  am  ten 
years  old.  I  do  not  know  what  is  meant  by 
an  oath.  My  mother  has  never  told  me  what 
would  be  done  to  me  if  I  didn't  tM  the 
truth.  I  do  not  understand  what  it  is  to 
swear  in  court  I  have  been  to  school.  I 
do  not  know  what  they  teach  in  church  about 
telling  lies.  I  have  heard  of  heaven.  I  have 
never  beard  of  hell.  I  do  not  know  whore  I 
will  go  if  I  tell  lies.  I  will  be  punished  by 
the  Judge  if  I  do  not  speak  the  truth  here. 
I  do  not  know  how  be  will  punish  me.    I 
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luppose  the  grand  Jury  will  also  punish  me  if 
I  don't  tell  the  trnth  hoe  to-day.  I  am  going 
to  ten  the  trnth."  We  think,  under  the  an- 
tboritles,  prosecutrix  was  a  competoit  wit- 
ness to  testify.  Bee  Scroggins  t.  State  (Tex. 
Cr.  App.)  51  S.  W.  232;  Murphy  v.  State, 
36  Tex.  Cr.  R.  28,  S6  8.  W.  174;  Parker  t. 
State,  33  Tex.  Cr,  E.  123,  21  S.  W.  004,  25 
S.  W.  9C7:  Brown  t.  State,  0  Tex.  App.  311; 
Ake  T.  State,  6  Tex.  App.  402,  32  Am.  Rep. 
58C;  Brown  v.  State,  2  Tex.  App.  123. 

Appellant's  second  InBistence  Is  that  the 
Tenue  was  not  proven.  The  testimony  shows 
tbat  prosecutrix  testified  that  the  offense  was 
committed  at  the  home  of  appellant  on  Hick- 
man  street,  near  San  Pedro  Springs,  In  the 
dty  of  San  Antonio.  Nearly  all  the  other 
witnesses  for  the  state  testify  as  to  the  above' 
being  the  location  of  appellant's  home,  and 
testify  to  incriminating  facts  happening  at 
his  home.  Dr.  Dabney  Berrey,  for  the  state, 
testified  that  the  Imme  of  appellant  was  in 
Bexar  county,  Tex.  This  sufficiently  estab- 
lishes the  Tenne. 

In  the  absence  of  a  bill  of  exceptions,  none 
of  the  other  errors  assigned  can  be  consid- 
ered. The  evidence  being  amply  sufficient  to 
support  the  conviction,  the  Judgment  la  af- 
firmed. 


JONES  T.  STATE. 

(CooTt  of  Criminal  Appeals  of  Texas.    Jane  11, 
1902.) 

VOKOBBT-OITENT  TO  DBTRAUD-HVIDKNCB- 
aUFPICIBNCY. 
In  a  prosecution  for  having  in  possession  a 
forged  iustrament,  it  appeared  that  accused  had 
often  borrowed  money  of  L.,  and  that  on  accus- 
ed requesting  a  loan  it  was  refused  because  L. 
did  not  have  the  money.  L.told  accused  he  would 
usist  him  in  getting  it  if  accused  would  find 
inj  one  who  would  let  him  have  it.  Accused 
borrowed  the  money,  giving  his  note  therefor 
and  an  instrument  purporting  to  be  signed  by 
L.,  stating  that  he  would  guaranty  payment, 
which  was  written  by  a  boy  at  accused's  re- 
■raeit  Accused  conid  neither  read  nor  write. 
Some  time  after  obtaining  the  money,  accused 
tent  word  to  L.  that  he  had  gotten  the  money, 
and  the  same  was  repaid  by  accused  when  it 
became  due.  Held  usufflcient  to  sustain  a 
conviction,  as  no  intent  to  defraud  was  shown. 

Appeal  from  district  coort,  Navarro  county; 
I*  B.  Cobb,  Judge. 

Wni  Jones  was  convicted  of  having  a 
forged  instrument  in  his  possesBlon,  and  ap- 
peals.   Reversed. 

W.  W.  Ballew,  for  appellant.  Robt  A. 
lohn,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  indictment  con- 
tains three  counts:  Forgery,  passing  a  forged 
■nstrument,  and  having  a  forged  instrument 
in  possession.  Appellant  was  convicted  un- 
der the  third  count,  and  given  two  years  in 
the  penitentiary. 

The  forged  inatmment  reads  as  follows: 
"Angost  9th,  1901.  Mr.  C.  L.  Green:  If  you 
let  WUIlam  Jones  have  five  dollars,  I  will 
■ce  that  yon  are  paid  by   September   1st 


[Signed]  J.  Lynn."  We  are  of  opinion  tbat 
the  evidoice  is  not  sufficient  to  support  the 
conviction.  The  name  intended  to  be  signed 
to  the  note  was  J.  Lynd  instead  of  J.  Lynn. 
Lynd  bad  gone  on  a  note  with  defendant  be- 
fore, to  Green,  for  money.  Before  present- 
ing the  order  forming  the  basis  of  this  In- 
dictment, appellant  went  to  Lynd  to  borrow 
95.  He  declined  on  the  ground  that  be  did 
not  have  it  Ap'pellant  asked  him,  if  he  could 
get  the  money  from  any  one  else,  would  he 
help  him?  Lynd  told  talm  that  be  would, 
and  a  few  days  afterwards  he  sent  Lynd 
word  by  Story  (Lynd's  partner)  "that  he  had 
got  tbat;  did  not  tell  Story  what  it  was  be 
bad  got  bnt  told  him  to  tell  me  that  he  had 
gotten  it,  and  I  would  know  what  be  meant" 
Lynd  had  often  loaned  appellant  money  prior 
to  this  transaction,  and  bad  had  a  great 
many  transactions  with  him.  But  he  states 
In  this  connection,  "I  did  not  authorise  him 
to  sign  my  name;  I  could  not  afford  to  do 
that;  bnt  I  had  promised  that  I  would  help 
him  get  the  $5  if  he  could  find  anybody  that 
would  let  him  have  it"  This  witness  fur- 
ther testified  that  "the  flirst  I  knew  about  the 
order  I  called  at  Charley  Green's  office,  and 
be  asked  me  if  I  had  given  Will  Jones  such 
an  order,  and  showed  me  a  copy  of  it  The 
order  had  been  paid  at  that  time.  •  •  • 
Story  told  me  what  the  defendant  said  some 
time  before  I  went  to  Green's  office,  but  I 
paid  little  attention  to  It;  did  not  care  if  be 
got  the  money,  if  he  paid  it  back."  It  will 
be  noted  that  Lynd  does  not  state  he  refused 
to  authorize  the  signing  of  the  note  or  order. 
Green,  the  man  from  whom  appellant  bor- 
rowed the  money,  and  to  whom  he  presented 
the  order,  said  that  appellant  came  to  his  of- 
fice In  Corsicana  and  wanted  to  borrow  $5, 
and  brought  an  order  which  purported  to  be 
signed  by  J.  Lynn.  "I  told  bim  this  order 
was  forged.  He  said  it  was  not  He  said  J. 
Lynn  signed  it  I  knew  it  was  not  Lynd's 
handwriting  or  signature,  and  I  called  de- 
fendant's attention  to  the  fact  that  the  name 
was  signed  J.  Lynn,  and  J.  Lynd  spelled  bis 
name  Lynd.  I  let  defendant  have  five  dol- 
lars, and  took  bis  note  for  six  dollars.  •  •  • 
The  negro  paid  the  note  when  it  was  due. 
I  gave  him  back  the  note  and  the  order." 
Story  testified  to  the  partnership  existing  be- 
tween himself  and  Lynd,  and  that  Lynd  had 
loaned  appellant  money,  and  to  his  absence 
from  Lynd's  at  the  time  appellant  asked  for 
the  loan  of  $5.  He  further  stated  that  early 
in  August  he  met  defendant  in  Corsicana, 
"and  he  told  me  to  tell  Mr.  Lynd  that  be  got 
tbat  I  asked  him  what  he  meant  by  tbat 
He  said,  'Just  tell  Mr.  Lynd  that  I  got  it,  and 
be  will  know  what  I  mean.'  When  I  went 
home  I  informed  Lynd  of  what  the  negro 
had  said."  Elliott  who  was  present  with  de- 
fendant at  the  time  he  requested  Lynd  to 
lend  him  $5,  testified,  substantially,  that  Lynd 
told  defendant  he  did  not  have  the  money, 
but  would  help  him  get  it  if  be  could  find 
some  one  who  would  let  bim  have  it.    He 
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says,  "I  understood  it  tbls  way:  Defendaitt 
asked  If  he  could  use  Mr.  Lynd's  name  to 
get  some  money,  and  Mr.  Lynd  told  him  yes; 
Aaa't  remember  Just  what  the  language  was, 
but  that  was  the  way  I  understood  It"  De- 
fendant himself  testified  that  Elliott  was 
with  him  at  the  time  he  made  the  request  of 
Lynd  for  the  loan  of  the  money  and  Lynd 
said  be  did  not  have  it  to  lend.  "I  asked 
him,  If  I  could  find  some  one  who  would  let 
me  have  the  money,  if  be  would  help  me  get 
it,  or  If  I  could  use  bis  name  In  getting  the 
money.  He  said  that  he  would  help  me  get 
the  money.  I  thought  by  this  I  bad  authority 
to  use  his  name  to  get  the  money.  I  did  not 
write  the  order;  I  got  a  boy,  Ike  Smart,  to 
write  it  I  saw  Story  about  the  time  I  got 
the  money,  and  told  him  to  tell  Lynd  that  I 
got  it  Sttnry  wanted  to  know  what.  I  told 
him  to  tell  Mr.  Lynd  I  got  it  all  right  and 
he  would  know  what  I  meant"  It  was  prov- 
en by  all  the  witnesses  testifying  in  retard 
to  the  matter  that  defendant  could  neithw 
read  nor  write.  This  is  a  sufficient  state- 
mwt  of  the  substance  of  the  facts  to  show 
the  real  case.  It  will  be  observed  that  there 
is  practically  no  difference  In  the  testimony 
fw  the  state  and  defendant  While  it  may 
be  conceded  that  express  authority  to  sign  the 
name  was  not  given  by  Lynd,  yet  defendant 
believed  that  he  had  the  right  to  use  it  un- 
der the  circumstances;  and  if  the  case  de- 
pended upon  this  fact  alone  it  would  be  very 
questionable  whether  this  conviction  could 
stand.  But  beyond  this,  the  testimony,  to 
our  minds,  nowhere  suggests  the  fraudulent 
Intent  He  bmrowed  the  money  from  Oreen, 
executed  his  note  for  It  and  left  the  alleged 
forged  order  with  the  note.  He  immediately 
sent  word  to  Lynd  that  he  had  gotten  the 
money,  and  promptly  paid  the  note  upon  its 
maturity  and  took  up  the  note  and  order. 
This,  In  connection  with  the  further  fact  of 
the  money  transactions  and  course  of  busi- 
ness occurring  between  defendant  and  Lynd, 
with  the  other  environments,  it  seems  to  us, 
excludes  from  this  transaction  the  Idea  of  a 
fraudulent  Intent.  This  intent  is  an  absolute 
essential  in  the  crime  of  forgery.  Forgery 
cannot  exist  without  the  Intent  to  defraud, 
and  we  do  not  believe  this  testimony  shows 
fraud,  but  on  the  contrary  excludes  it 

Because  the  evidence  does  not  support  the 
conviction,  the  Judgment  is  reversed  and  the 
cause  remanded. 


BARRETT  v.  STATB.i 

(Coort  of  Oriminal  Appeals  of  Texas.    June  4, 
1902.) 

HOMICIDE— APPEAL— HXCBPTIONS— StJFFl- 
CaENCY— REVIEW  OP  VERDICT. 

1.  A  general  exception  that  the  court  misdi- 
rected toe  jnr^  is  insuffldent 

2.  In  a  homicide  case,  the  finding  of  the  Jory, 
evidently   predicated    on   the   testimony    of   a 
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single  witness  for  the  state,  win  not  be  dis- 
turbed, though  in  conflict  with  several  of  de- 
fendant's witnesses. 

Appeal  from  district  coort^  Harris  coonty; 
J.  K.  P.  GlUasple,  Judge. 

John  Barrett  was  convicted  of  mnrder  in 
the  second  degree,  and  appeals.   Affirmed. 

0.  E.  and  A.  E.  Heidlngsfelder,  for  appe- 
lant Robt  A.  John,  Asst  Atty.  Oen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convicted 
of  murder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  seven  years'  confinement 
in  the  penitentiary:   hence  this  appeal. 

There  is  no  bill  of  exertions  in  the  record. 
In  the  motion  for  new  trial,  appellant  except- 
ed in  general  terms  to  the  ctiarge  of  the  court 
He  points  out  no  error,  but  merely  says  that 
the  court  misdirected  the  Jury.  This  is  not 
sufficient  exception  to  the  charge  of  the  court 
The  error  complained  of  should  be  pointed 
out  Certainly,  the  erroneous  clause  or  sub- 
division of  the  charge  should  be  named.  This 
was  not  done.  However,  we  have  examined 
the  charge,  and  believe  It  is  a  proper  charge. 

Appellant  insists  that  the  Judgment  should 
be  reversed  because  the  testimony  does  not 
support  the  verdict  The  verdict  evidently  is 
predicated  on  the  testimony  of  the  state's 
witness  U  J.  Smith.  Appellant  introduced  a 
number  of  witnesses,  who  proved  a  case  of 
self-defense.  The  Jury,  however,  are  author- 
ized to  disbelieve  these  witnesses  and  to  give 
credit  to  the  witness  for  the  states  whlcb 
they  evidently  did. 

The  Judgment  is  affirmed. 


EDWARDS  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  11. 

1902.) 

ORIMINAI.    LAW— ORAL    CHAROB-OBJECTION— 
OCCUPATION  TAX. 

1.  Under  Code  Cr.  Proc.  art  720,  providing 
that  no  verbal  charge  shall  be  given  except  in 
case  of  misdemeanor,  and  then  only  by  consent 
of  the  parties,  the  giving  of  a  verbal  charge  in 
a  misdemeanor  case  against  defendant's  ob- 
jection is  reversible  error. 

2.  That  an  eleventh  class  merdiant  mus  a 
dray  line  in  connection  with  his  business  as 
merchant  does  not  relieve  him  from  paying  a 
tax  as  such  merchant 

Appeal  from  McLennan  connty  coort;  O. 
B.  Gerald,  Judge. 

Alf  Edwards  was  convicted  of  failing  to 
pay  his  occupation  tax,  and  appeals.  Revers- 
ed. 

Prendergast  ft  Sanford,  for  appellant 
Robt.  A.  John.,  Asst  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appelant  was  Indicted  by 
the  grand  Jury  of  McLennan  county  for  fail- 
ing to  pay  his  state  and  county  occupatioa 
taxes  as  a  merchant  of  the  eleventh  class 
whose  purchases  amount  to  less  than  ^000 
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per  annum.  Upon  trial  he  was  convicted, 
UMl  his  punishment  assessed  at  a  fine  of 
|L50. 

Bill  of  exceptions  No.  1  complains  of  the 
fcdiowing:  After  the  testimony  was  all  in- 
troduced before  the  Jury,  and  counsel  bad  ar- 
^ed  the  same,  the  court  proceeded  to  charge 
the  jury  TerbaUy  upon  the  caae;  whereupon 
defendant's  counsel  stated  to  the  court  that 
he  objected  to  the  court  charging  the  Jury 
verbally,  having  requested  the  court  to  charge 
the  Jury  in  writing,  and  having  presented  to 
the  court  in  writing  such  charge  as  he  de- 
sired the  court  to  give  to  the  Jury,  which 
had  t)eea  by  the  court  refused.  But  the 
court,  notwithstanding  the  defendant's  said 
objection,  proceeded  to  and  did  charge  the 
jnry  verbally  upon  the  case;  to  which  appel- 
lant excepted.  Article  720,  White's  Ann. 
Code  Cr.  Pioc,  provides:  "No  verbal  charge 
(ball  be  given  in  any  case  whatever,  except 
In  case  of  misdemeanor,  and  then  only  by 
consent  of  the  parties."  We  know  of  no 
qualiflcation  that  can  be  placed  upon  this 
statute.  It  is  simple,  plain,  and  mandatory. 
lie  above  bill  shows  a  violation  of  the  same, 
both  in  the  letter  and  spirit,  and  we  hold 
that  the  trial  court  etred  in  giving  a  verbal 
charge. 

In  view  of  another  trial,  however,  we 
deem  It  necessary  to  say  that  the  mere  fact 
that  appellant  was  running  a  dray  line  or 
dray  in  connection  with  the  business  of  an 
elerenth-class  merchant  would  not  relieve 
him  of  the  necessity  of  paying  a  tax  as  such 
merchant  Believing  that  the  other  matters 
complained  of  wiU  not  likely  occur  upon  an- 
other trial,  they  will  not  be  discussed. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


MANGER  V.  STATE.! 

(Gonrt  of  Criminal  Appeals  of  Texas.    June  11, 
1902.) 

ASSAULT  WITH  INTBNT  TO  MURDBR— ARRBST 
WrrHOUT  WARRANT— INSTRUCTIONS. 

1.  It  Is  not  error,  in  a  prosecution  tor  assault 
with  intent  to  murder  a  police  officer  of  San 
Antonio,  in  which  the  evidence  shows  that  the 
officer  vas  attempting  to  arrest  defendant  for 
carrying  a  pistol  when  the  assault  was  made, 
u  instruct  that  the  otBcer  had  a  right  to  ar- 
rest without  a  warrant  a  person  carrying  a 
piAol  without  lawtol  authority,  and  to  oia- 
arm  him. 

.  Z.  Where  there  is  uo  evidence  in  a  proseca- 
tiOD  for  assault  with  Intent  to  murder  a  po- 
lice officer,  who  was  attempting  to  arrest  de- 
feodant,  which  tends  to  show  that  the  arrest 
vaa  illegal,  the  failure  to  charge  as  to  man- 
•linghter  and  aggravated  assault  is  not  errone- 
ous. 

Appeal  from  district  court,  Bexar  coimty; 
lobn  H.  Clark,  Judge. 

William  Manger  was  convicted  of  assault 
*ith  Intoit  to  murder,  and  he  appeals.  Af< 
toned. 


■Kcksartog  denied  Jum  H,  IMl. 
'•S.W.— 10 


C.  L.  Bass,  for  appellant  D.  W.  Wilcox 
and  Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
an  assault  with  Intent  to  murder,  and  given 
four  years  in  the  penitentiary.  The  court 
charged  the  Jury:  "Where  any  person  car- 
ried on  or  al>out  his  person  in  the  city  of  San 
Antonio  a  pistol,  without  lawful  authority,  in 
the  presence  and  within  the  knowledge  of  a 
police  officer  of  the  city  of  San  Antonio  while 
on  duty,  such  officer  would  have  a  right  to  ar- 
rest such  person  without  warrant,  and  to  dis- 
arm him."  Appellant  objects  to  this  charge. 
We  think  the  charge  is  applicable  to  the 
facts  of  this  case,  as  the  evidence  shows  that 
the  injured  party  attempted  to  arrest  defend- 
ant for  having  a  pistol.  I^e  evidence  shows 
that  he  saw  him  with  the  pistol,  and  be  re- 
sisted the  arrest.  Under  the  ordinances  of 
the  city  of  San'  Antonio,  as  well  as  the  laws 
of  this  state,  he  had  a  right  to  arrest  him, 
under  such  circumstances,  without  warrant, 
as  charged  by  the  court.  He  also  insists  that 
the  court  ored  In  falling  to  charge  the  law 
of  manslaughter  and  aggravated  assault 
There  being  no  evidence  to  show  that  the  ar- 
rest was  illegal  or  unlawful,  these  issues  are 
not  suggested.  The  charges  asked  by  appel- 
lant In  so  far  as  applicable,  are  covered  by 
the  main  charge  of  the  court  The  charge  of 
the  court  being  correct,  and  finding  no  error 
in  the  record,  the  Judgment  is  affirmed,  v 


OOX  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  11, 

1902.) 

CRIMINAL  LAW-TURNINO  STATB'S  BVIDBNCB 
— CONSBNT  OF  COURT— FALSB  TBSTIMONT— 
EFFECT— EVIDENCB  —  ADMI8SIBILITT  —  IN- 
SrROCnON- HARMLESS  ERROR. 

1.  An  agreement  by  the  county  attorney  not 
to  prosecute  defendant  if  he  would  testify  truly 
before  the  grand  jury,  was  not  binding  on  the 
state,  where  the  agreement  was  uot  made  with 
the  consent  of  the  trial  court  and  defendant 
swore  falsely  before  the  grand  Jury  as  to  the 
identification  of  his  accomplice. 

2.  On  a  criminal  prosecution,  evidence  iutio- 
duced  by  the  state  tiiat  defendant,  after  lieing 
warned,  stated  that  he  desired  to  plead 
"Ouilty,"  was  not  objectionable  on  the  ground 
that  it  was  in  uo  sense  a  confession. 

S.  Evidence  that  defendant,  after  stating  that 
he  desired  to  plead  "Guilty,"  stated  to  another 
tliat  he  wanted  to  plead  "Guilty"  to  an  or- 
gravated  assault,  and  that  he  did  not  think 
nc  ought  to  go  to  the  penitentiary,  and  would 
rather  plead  Guilty"  than  to  stay  in  jail  six 
mouths,  was  not  admissible,  as  such  testimony 
would  be  self-serving, — not  shown  to  have  been 
a  part  of  the  previous  conversation  put  in  evi- 
dence by  the  state. 

4.  An  extrajudicial  confession  was  not  objec- 
tionable on  the  ground  that  there  was  no  ex- 
traneous fact  tending  to  show  guilt  as  defend- 
ant's identity  as  the  criminal  could  rest  alone 
upon  his  confession. 

5.  Where  an  extrajudicial  confession  was  in 
evidence,  it  was  sufficient  to  charge  that  de- 
fendant could  uot  be  convicted  upon  his  own 
eonfeesion  unless  it  was  corroborated  by  other 
evidence  tending  to  connect  him  with  the  of- 
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feme,  and  tbat  the  comoboration  wag  not  snf- 
ficient  if  it  merely  showed  the  commission  of 
an  offense. 

6.  On  a  prosecution  for  assault  with  intent 
to  rob,  evidence  that  the  tracks  made  by  one 
of  the  robbers  were  made  by  a  shoe  correspoud- 
ing  to  the  pair  worn  by  defendiint  was  not 
objectionable  on  the  ground  that  the  shoes 
found  on  defendant  were  so  found  such  a 
length  of  time  after  the  assault  that  the  evi* 
dence  was  necessarily  remote. 

7.  On  a  prosecution  for  assault  to  kill  and 
assault  with  intent  to  rob,  where  defendant 
was  convicted  of  the  latter,  it  was  harmless 
error  to  charge  that  if  defendant  made  an  as> 
sault  by  mistake,  belieTing  that  the  one  as- 
saulted was  another,  and  did  it  with  malice 
aforethought,  he  would  be  guilty  of  assault  to 
kill. 

Appeal  from  district  court,  Collin  county; 
J.  E.  Dlllard.  Judge. 

R.  W.  Ck>x  was  convicted  of  assault  with 
intent  to  rob,  and  appeals.    Affirmed. 

A.  8.  Dickinson,  for  appellant  RobL  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  prosecuted 
upon  an  indictment  containing  two  counts,— 
one  for  assault  to  murder,  and  the  other  for 
assault  with  Intent  to  rob.  He  was  convict- 
ed  under  the  last  count,  and  given  six  years 
In  the  penitentiary. 

The  flrst  blU  of  exceptions  presents  the  fol- 
lowing: After  the  state  and  defendant  an- 
nounced "Ready  for  trial,"  appellant  present- 
ed to  the  court  a  plea  In  bar  of  this  prosecu- 
tion, to  the  effect  that  on  or  about  the  20th 
of  April,  1901,  defendant  and  one  Jack 
Thompson,  and  another  whose  name  defend- 
ant did  not  know,  but  whom  he  learned  sub- 
sequently to  be  Eugene  Farrar,  were  arrested 
on  a  charge  of  assault  to  murder,  upon  a 
warrant  Issued  by  the  Justice  of  the  peace; 
that  on  the  2l8t  of  April  he  was  taken  he- 
fore  the  assistant  county  attorney,  Cottrell, 
and  defendant  and  said  Cottrell  entered  Into 
the  following  agreement:  That  if  appellant 
would  appear  before  the  grand  Jury  and  tell 
the  truth  of  all  he  knows  about  Robert  Da- 
vis being  struck  on  the  head  with  a  plank 
on  April  12th,  and  remain  In  Collin  county, 
or  near,  so  he  can  easily  and  quickly  appear 
before  the  district  court  of  Collin  county,  and 
win  tlien  and  there  testify  truthfully,  and 
tell  all  he  knows  about  Robert  Davis  being 
struck  on  the  head,  and  who  committed  said 
deed,  then  the  state  of  Texas  agrees  that  all 
charges  and  complaints  now  pending  against 
defendant,  or  that  may  hereafter  come  to 
light,  growing  out  of  this  offense,  shall  be 
dismissed  against  hira,  and  he  shall  not  be 
further  prosecuted.  But  in  the  event  tbat  de- 
fendant should  run  off,  and  fall  or  refuse  to 
appear  as  a  witness  In  said  cause,  the  state 
will  not  be  bound  by  this  contract  Which 
contract  was  in  writing,  and  signed  by  J.  D. 
Cottrell,  assistant  county  attorney,  and  by 
R.  W.  Cox  for  himself.  Appellant  insists 
tbat.  In  pursuance  of  said  agreement,  he  did 
Ko  before  the  grand  Jury  and  testify  well  and 
tnily  all  he  knew,  and  kept  back  nothing. 


but  that  the  state  of  Texas  has  never  given 
him  that  opportunity,  and,  contrary  to  the 
terms  of  the  agreement,  without  warning, 
had  him  rearrested  in  a  day  or  two  after  he 
went  before  the  grand  Jury,  and  put  upon  his 
examining  trial,  the  result  of  which  bound 
him  over  to  await  the  action  of  the  grand 
Jury  which  presented  this  bill  To  which  pica 
of  defendant  the  county  attorney  pleadi>d 
orally  that  defendant  bad  not  made  the  agree- 
ment In  good  faith,  nor  testified  truthfully; 
admitted  that  he  made  the  agreement;  that 
the  same  was  In  good  faith  on  the  part  of 
the  state;  that  the  court  bad  never  been  in- 
formed of  the  existence  of  said  agreement 
The  following  testimony  was  adduced  upon 
the  trial  of  the  issue:  Wallace  Hughston, 
county  attorney,  stated  that  Cottr^  was  the 
assistant  county  attorney,  and  that  the  agree- 
ment, as  stated  above,  was  entered  Into  by 
him  in  good  faith,  and  that  appellant's  code- 
fendants,  Thompson  and  Farrar,  who  were 
charged  with  assault  on  Robert  Davis,  and 
who  had  been  implicated  by  appellant  In  the 
crime,  proved  an  alibi  to  the  satisfaction  of 
the  examining  court,  and  were  discharged; 
tbat  witness  then  had  defendant  rearrested 
because  he  learned  defendant  intended  to  run 
off.  He  was  arrested  at  Hughes  Springs,  in 
Marlon  county.  Sam  Pafford,  for  defendant, 
testified  that  he  saw  defendant  on  the  last 
day  of  the  last  term  of  the  district  court  at 
the  county  Jail.  Defendant  told  witness  to 
tell  the  county  attorney  to  come  to  the  Jail; 
that  they  had  two  bills  against  htm,  and  he 
wanted  to  see  If  he  could  not  get  the  coonty 
attorney  to  reduce  one  of  them  to  an  aggra- 
vated assault,  and  dismiss  the  other,  as  he 
(defendant)  would  rather  go  to  the  county 
road  than  lie  in  Jail  another  six  months. 
After  this,  William  Warden  went  to  the  Jail. 
AVIllIam  Warden,  for  the  state,  testified:  Wit- 
ness heard  that  defendant  wanted  to  see  him 
at  the  Jail,  and  went  there  and  talked  to  blm 
about  this  case,  and  warned  him  that  any- 
thing he  might  say  coald  be  used  in  evidence 
against  him.  He  there  stated  he  wanted  to 
plead  "Guilty."  The  state  then  hitroduced 
the  written  statement  of  defendant,  made  on 
his  examining  trial,  which  Is  as  follows: 
Defendant  desired  to  make  a  statement,  and 
was  warned  that  anything  he  might  say  could 
be  used  In  evidence  against  him  on  the  final 
trial  of  this  case.  Thereupon  be  said:  "I 
was  at  the  depot  at  the  time  the  boy  was 
hurt  I  left  Mr.  Reynolds'  saloon  about  9 
o'clock,  and  went  to  the  depot  and  stayed 
there  all  night  Mitchell  woke  me  the  next 
morning.  I  stayed  around  town  Sunday 
evening,  when  that  boy  came  in  on  the  train; 
got  with  him  Sunday  night,  and  we  left  for 
Hughes  Monday.  •  •  •  Kennedy  arrest- 
ed me  and  took  me  to  Piano;  turned  me  loose 
Sunday  evening.  Kennedy  got  me  Sunday 
morning,  and  took  me  to  OottreU's  office. 
Went  up  there,  and  they  told  me  they  had  the 
boy  arrested,  and  he  was  very  restless  In  Jail; 
said   the   boy    might   turn   state's    evidence 
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against  me.  That  scnred  me.  and  Sennedy 
said  if  I  would  make  some  kind  of  a  state- 
meat  iDdading  myself  and  the  boy.  be  would 
turn  me  loose,  and  would  not  arrest  me  any 
more,  and  all  I  would  bare  to  do  would  be  to 
appear  as  a  witness  in  court  against  the  boy, 
and  said  that  be  would  see  tbat  I  got  my 
pert  of  the  regard;  said  tbat  be  bad  fifty 
dollars  in  the  bank  that  be  would  give  me, 
and,  if  I  did  Dot.  tbe  fellow  fhey  bad  In  Jail 
and  some  more  fellcws  were  all  going  to 
throw  it  on  me  and  send  me  to  tbe  penlten- 
tiair.  I  told  him  tbat  I  would  make  tbe 
(tatement,  and  Mr.  Cottr^  wrote  it  down. 
He  (Kennedy)  brought  me  before  tbe  grand 
]ury;  said  he  bad  been  before  the  grand  Jury, 
and  gaid  tbe  fellow  tbey  had  in  Jail  was  a 
mean  scoundrd,  and  said  his  evidence  and 
mine  would  stick  bim.  Told  me  what  kind  of 
tlioes  be  had  on.  Tbey  were  brogan  plow 
Iboea,  with  wire  in  toe  of  them;  patched 
Jeans  pants  and  pink  shirt  He  said,  'It  may 
not  t>e  the  fellow,  but  our  evidence  would 
nick  him;'  said,  'If  you  don't  swear  it  is  tbe 
man,  tbey  will  get  mad  and  put  you  back  in 
JaiL'  I  never  saw  tbe  boy  tbey  call  'Kid' 
iJ.  T.  Thompson)  until  Kennedy  brought  me 
op  to  Identify  him.  I  went  before  the  grand 
jnry,  and  swore  tbat  J.  T.  Thompson,  the 
boy  lo  Jail,  was  the  one  who  helped  me  do 
tile  work."  The  court  then  beard  the  evi- 
dence, to  wit  tbat  defendant  had  testified  be- 
fore the  grand  Jury  tbat  J.  T.  Thompson  was 
tbe  person  who  struck  Robert  Davis,  and 
was  tbe  person  implicated  with  him  (defend- 
ant) in  the  assault  made  on  Robert  Davis, 
and  ttiat  the  defendant  liad  seen  J.  T.  Ttaomp- 
aou  tai  tbe  Jail,  and  identified  bim  as  tbe 
person  implicated  in  the  assault  with  the 
defHidant,  and  tbat  afterwards  defendant,  on 
bla  examining  trial,  made  a  voluntary  state- 
ment, after  being  duly  warned  that  it  might 
be  nsed  in  evidence  against  bim,  tbat  the 
said  J.  T.  Thompson  was  not  the  person  tbat 
was  implicated  In  the  assault  with  the  de- 
fendant, and  that  he  liad  never  seen  the  said 
I.  T.  Thompson  until  after  the  assault  was 
made,  and  that  tbe  first  time  that  be  ever  seen 
raeb  J.  T.  Thompson  was  tbe  time  he  (defend- 
int)  saw  him  In  Jail.  The  state  proved  that 
tile  said  J.  T.  Thompson  established  an  alibi 
by  foar  credible  witnesses  from  Titus  coun- 
ty; that  tt  was  absolutely  Impossible  for  said 
TbompsoD  to  have  been  in  Collin  county  at 
tbe  tiine  tbe  assault  was  made.  This  latter 
proof  was  made  without  objection  on  the  part 
of  the  defendant  Tbe  trial  Judge  further 
states  that  appellant  had  not  kept  bis  agree- 
ment with  the  state;  that  be  testified  falsely 
before  the  grand  Jury.  We  have  copied  sul>- 
itantially  all  tbat  the  bill  contains,  because 
It  presents  a  state  of  facts  somewhat  novel 
(Dd  pecnliar.  However,  the  same  makes 
manifest  two  propositions  of  law  necessary  to 
free  appellant  from  a  prosecution  by  tbe 
(greement  altered  into  with  tbe  assistant 
ctnnty  attorney— Tbe  first,  tbat  tbe  agreement 
*u  not  made  with  tbe  consent  at  tbe  trial 


court;  and  tbe  second,  tbat  It  shows  appel- 
lant swore  falsely  in  tbe  examining  trial  in 
reference  to  who  was  bis  accomplice  in  tbe 
crime  al)out  which  be  bad  agreed  to  testify. 
We  do  not  think  the  court  erred  hi  overruling 
the  plea  in  bar  of  this  prosecution.  Tuliis  v. 
State;  41  Tex.  Cr.  R.  87,  52  S.  W.  83;  Bx 
parte  Greenbaw,  41  Tex.  Cr.  R.  397,  53  S.  W. 
1024;   1  Am.  &  Eng.  Enc.  Law,  p.  397. 

Bill  No.  2  complains  tbat  tbe  court  erred 
in  permitting  the  state  to  show  that  appel- 
lant, after  being  warned  by  the  witness  War- 
den, stated  tbat  be  desired  to  plead  "Guilty." 
Tbe  objection  to  this  evidence  Is  tbat  it  was 
in  no  sense  a  confession.  There  was  no  er- 
ror in  tbe  ruling  of  tbe  court  Appellant's 
objections  would  merely  go  to  the  probative 
force  of  tbe  statement,  and  not  its  admiasl- 
biUty. 

Tbe  third  bill  complains  that  tbe  court  err- 
ed in  not  permitting  appellant  to  show  that, 
shortly  after  tbe  expressions  to  the  witness 
Warden  of  his  desire  to  plead  "Guilty,"  he 
stated  to  another  witness  tbat  be  wanted  the 
county  attorney  to  let  him  plead  "Guilty"  to 
an  aggravated  assault;  tbat  be  did  not  think 
be  ought  to  go  to  tbe  penitentiary,  and  he 
would  rather  plead  "Guilty"  than  to  stay  in 
Jail  six  montliB.  This  testimony  would  be 
self-serrlng,  and  tbe  bill  does  not  show  tbat  it 
was  a  part  and  parcel  of  the  previous  conver- 
sation with  the  witness  Warden. 

In  the  fourth  bill,  appellant  complains  of 
tbe  introduction  of  an  extrajudicial  confession 
of  defendant;  the  objection  being  that  there 
was  no  extraneous  fact  tending  to  show  guilt 
outside  of  tbe  confession,  and  hence  tbe  con- 
fession Is  inadmissible.  There  is  no  merit 
in  this  contention.  It  is  true,  tbe  corpus  de- 
licti of  tbe  offense  must  be  established  inde- 
pendently of  the  confession;  yet  the  confes-. 
sion  may  be  used  In  connection  with  tbe  other 
facts  to  establish  the  corpus  delicti.  Atta- 
way  V.  State,  31  Tex.  C3r.  R.  475,  20  S.  W. 
925;  Kngadt  v.  BtatCt  38  Tex.  Cr.  B.  681. 
44  S.  W.  980.  AppeUant's  Identity  as  tbe 
criminal  may  rest  alone  opon  bis  oncorrobo- 
rated  confesshnt, 

Tbe  fifth  bill  complains  that  tbe  court  erred 
In  not  charging  specifically  that  the  law  re- 
quires an  extrajudicial  confession  to  be  cor- 
roborated before  they  can  convict  The 
charge  of  the  court  upon  this  subject  was  as 
follows:  "The  Jury  are  instructed  that  they 
cannot  convict  defendant  alone  upon  bis  own 
confession,  nnleas  the  same  is  corroborated 
by  other  evideoee  tending  to  connect  defend- 
ant with  tbe  offense  committed,  and  the  cor- 
roboration is  not  sufficient  tt  it  merely  shows 
tbe  commission  of  an  offense."  This  diarge 
is  correct    See  tbe  autborlties  above  cited. 

Bill  No.  6  complains  tbat  tbe  court  erred 
in  admitting  cTldence  tending  to  show  tbat 
the  tracks  made  by  one  of  the  robbers  were 
made  by  a  shoe  corresponding  to  the  pair 
worn  by  appellant  both  before  and  after  the 
commission  of  the  assault;  tbe  objection  to 
said  testimony  being  tbat  the  s^oes  found 
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apon  appellant  were  so  found  such  a  length 
of  time  after  the  assanlt  that  the  evidence  la 
necessarily  remote.  This  would  merely  go  to 
the  weight  of  the  testimony,  and  not  to  its 
admissibility.  Preston  t.  State,  8  Tex.  App. 
30.. 

The  motion  for  new  trial  complains  of  the 
charge  of  the  court,  wherein  It  tells  the  Jury 
that  If  appellant  made  an  assault  upon  the 
Injured  party  by  mistake,  believing  that  the 
injured  party  was  Forrest  Whisenant,  and 
did  It  with  malice  aforethought,  be  would  be 
guilty  of  assault  with  bitent  to  UlL  Appel- 
lant was  not  convicted  under  this  charge,  but 
was  convicted  of  an  assault  with  intent  to 
rob.  Hence,  if  this  charge  be  conceded  to  be 
erroneous,  It  could  not  have  injured  appellant 
Appellant  also  complains  of  the  court's  charge 
on  assault  to  rob.  This  charge  is  an  exact 
copy  of  the  statutes. 

No  error  appearing  In  the  record,  the  Judg- 
ment la  affirmed. 


EHILERS  et  al.  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  11, 

1902.) 

ROADS— OBSTROCTION— LOCATION— AOTHOE- 

ITY— COMMISSIONERS'    COURT— 

COUNTT  JUDOE. 

Where  a  road  overseer  obtained  from  the 
county  jud^e  authority  to  make  such  changes 
In  the  location  of  the  road  as  he  deemed  best, 
and  he  worked  the  road  as  located  by  him  for 
seven  years,  a  prosecution  for  obstruction  of  a 
public  road  would  not  lie  for  an  obstruction  of 
the  road  where  located  by  the  overseer;  the 
commlssiouers'  court  alone  having  Jurisdiction 
to  locate  a  public  road. 

Appeal  from  Gonzales  county  court;  W.  W. 
Glass,  Judge. 

William  Ehilers  and  another  were  convict- 
ed of  obstructing  a  public  road,  and  they  ap- 
peal.   Reversed. 

Harwood  &  Walsh,  tor  appellants.  Robt 
A.  John,  Asst.  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellants  were  prosecuted, 
upon  Information,  on  the  charge  of  willfully 
obstructing  a  public  road,  and  their  punish- 
ment assessed  at  a  fine  of  |10  each. 

The  public  road  alleged  to  be  obstructed 
is  described  in  the  information  as  follows: 
"The  public  road  leading  from  the  town  of 
Gonzales  to  the  town  of  Cuero,— that  part  of 
said  road  beginning  at  the  lower  crossing  of 
Peach  creek;  thence  to  the  county  line,  In 
the  direction  of  Cuero;  number  of  road  pre- 
cinct being  61,— by  then  and  there  erecting 
and  building  a  fence  across  said  road,"  etc. 
It  appears  from  the  agreed  statement  of  facts 
that  four  separate  roads  have  been  used  by 
the  traveling  public  in  Gonzales  county,  un- 
der the  above  general  designation,  prior  to 
the  use  of  the  line  of  road  claimed  to  have 
been  obstructed  in  this  case.  In  1884  the 
road  in  question  was  established  in  the  fol- 
lowing manner,  and  so  used  until  1901,  the 
time  of  the  obstruction:    Wemple  had  been 


designated  by  the  commlsslonen^  court  as 
road  overseer  of  a  road  running  some  dis- 
tance west  of  the  line  alleged  to  have  been 
obstructed,  but  on  account  of  the  same  being 
rough,  and  for  other  reasous,  he  applied  to 
the  county  Judge  of  Gonzales  county  for  per- 
mission to  change  the  road,  and  received  said 
permit,  with  the  Injunction  not  to  change  the 
beginning  and  ending  of  the  road,  but  with 
full  authority  to  make  whatever  change  the 
road  overseers  deemed  necessary,  so  as  to  com- 
ply with  this  injunction  of  the  county  judge. 
Under  this  character  of  authority,  the  road 
overseer  worked  and  designated  the  road  al- 
leged to  have  been  obstructed.  Since  1894,- 
and  up  to  the  time  of  this  prosecution,  to  wit, 
1901,  the  commissioners*  court  of  Gonzales 
county  assigned  hands  to  work  on  said  road, 
but  in  no  respect  designated  the  particular 
line  upon  which  or  over  which  the  road 
should  run.  In  other  words,  there  was  no  of- 
ficial designation  by  the  commissioners'  court 
of  the  particular  line  of  road  obstructed,  at 
all.  A  road  overseer  has  no  right  to  make  a 
road  a  public  road,  and  the  county  Judge  is 
clearly  without  authority  to  do  so.  The  com- 
missioners' court  is  awarded  Jurisdiction  and 
authority  over  public  roads,  and  It  alone,  as 
a  court,  must  designate  the  beginning  and 
ending  and  boundaries  of  a  road,  before  it 
can  become  such.  We  do  not  desire  to  be 
understood  as  holding  that  all  the  formalities 
required  by  the  statute  for  the  condemnation 
of  a  road  .for  public  usage  must  be  compiled 
with,  but  there  must  be  some  official  recog- 
nition of  the  particular  road  obstructed,  be- 
fore there  can  be  successful  prosecution,  or,  in 
other  words,  a  public  road.  The  statement  of 
facts  shows,  as  indicated  above,  that  four  oth- 
er lines  traversed  the  vicinity  a  half  mile  or  so 
apart,  having  been  used  by  the  public  since 
1840;  but  the  record  of  the  commissioners' 
court  la  silent  as  to  any  particular  designa- 
tion of  a  territory  or  line  for  said  road.  The 
same  seems  to  have  been  changed,  according 
to  the  testimony,  from  time  to  time,  as  the 
convenience  of  the  traveling  public  might 
suggest,  or  the  fencing  of  the  land  In  the 
vicinity  required.  It  is  true  that  hands  have 
been  assigned  to  work  the  road  above  de- 
scribed, since  1894;  but  the  order  of  the  court 
nowhere  states  bow  the  road  shall  run,  but 
it  seems  merely  to  have  been  located  ac- 
cording to  the  caprice  or  judgment  of  the 
overseer,  so  far  as  the  road  in  question  Is 
concerned.  This,  we  take  it,  as  stated,  would 
not  make  It  a  public  road,  and  hence  appel- 
lants could  not  be  prosecuted  for  a  willful  ob- 
struction thereof.  We  do  not  deem  It  neces- 
sary to  review  all  the  authorities  on  the  ques- 
tion, but,  for  a  discussion  of  the  principles 
Involved,  see  Crouch  v.  State,  39  Tex.  Cr.  B. 
146,  46  a.  W.  578;  Ward  v.  State  (Tex.  Cr. 
App.)  60  8.  W.  757;  Laroe  v.  State  (Tex. 
App.)  17  S.  W.  734;  Kennedy  v.  State  (Tex. 
Cr.  App.)  40  S.  W.  590;  Pierce  v.  State  (Tex. 
Cr.  App.)  22  S.  W.  587.  In  Dyerle  v.  State 
(decided  at  the  present  term)  68  S.  W.  174, 
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we  held  tbat  where  land  te  used  IndlBcrlm- 
Inately  as  a  highway,  and  the  road  ran  be- 
tween no  designated  points,  or  along  no  def- 
inite line,  then  and  in  that  erent  appellant 
would  have  the  right  to  fence  his  land. 

The  evidence  being  Insofflclent  to  support 
the  conTlction.  the  judgment  la  reversed,  and 
the  cause  remanded. 


TAYLOR  v.  STATE. 

(Conrt  of  Criminal  Appeals  of  T»M.    Jan*  11, 

1902.) 

BAFB-INDICmUINT— ETIDSNOB— ATTaMFT    TO 
RAPS. 

1.  White's  Ann.  Pen.  Ck>de,  art  610,  enacto 
that  if,  on  a  prosecution  for  rape,  it  appears 
tbat  the  ofFense,  though  not  committed,  was  at- 
tempted, by  force,  fraud,  or  threat,  bat  not 
SQch  as  to  bring  the  offense  within  the  defini- 
tion of  an  assault  with  intent  to  commit  rape, 
the  iarj  may  find  defendant  guilty  of  an  at- 
tempt to  rape.  An  indictment  alleged  that  de- 
fendant did  make  on  assault  on,  and  attempt 
to  iSTish,  N.  Held,  that  the  indictment  was 
hnnfficieut  to  charge  an  attempt  to  rape;  sec- 
tion  640  exdnding  the  Question  of  assault  in 
an  attonpt  to  rape. 

2.  The  indictment  charged  an  assault  with 
intent  to  rape,  the  word  "attempt"  being  equiv- 
alent to  charging  an  intent 

3.  Under  an  indictmeut  charging  an  assault 
with  intent  to  rape,  an  accused  cannot  be  con- 
Ticted  of  an  attempt  to  rape. 

4.  Defendant  seised  prosecutrix  and  took  her 
down  a  river  bank  against  her  will  and  over 
her  protest;    and  when  found  there,  later,  the 

firl  was  on  her  back,  with  her  clothes  up,  and 
e  lying  by  her  side,  with  his  pants  entirely  un- 
buttoned. Held,  that  the  evidence  did  not  show 
an  attempt  to  rape,  the  offense  being  either 
rape,  or  an  assault  with  intent  to  rape. 

Appeal  from  district  court,  Jefferson  conn- 
tj;  J.  D.  Martin,  Judge. 

Qua  Taylor  was  convicted  of  an  attempt 
to  conunit  rape,  and  he  appeals.    Reversed. 

W.  E.  Miller,  for  appellant  Robt  A  John, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  attempt  to  commit  rape,  and  given 
two  years  In  the  penitentiary. 

Omitting  formal  portions,  the  charging  part 
of  the  indictment  ia  as  follows,  to  wit:  That 
Gns  Taylor  "•  •  •  did  then  and  there 
unlawfully  make  an  assault  in  and  upon  the 
person  of  one  Pearl  Neylond,  a  female  under 
the  age  of  fifteen  years,  and,  not  being  the 
wife  of  him,  the  said  Gus  Taylor,  did  then 
ind  there  attempt  to  ravish  and  have  carnal 
biowledge  of  the  said  Pearl  Neylond,  against 
the  peace  and  dignity  of  the  state."  Motion 
to  quash  the  Indictment  was  overruled.  It 
vOl  be  observed  that  this  indictment  charges 
that  the  assault  was  made  upon  the  per- 
•m  of  Pearl  Neylond,  and  by  means  of  this  as- 
eanlt  an  attempt  was  made  to  ravish  and  have 
tuoal  knowledge  of  her.  Under  the  author- 
ities, this  seems  to  be  sufficient  to  charge  an 
usanlt  with  Intent  to  commit  rape.  The  use 
of  the  word  "attempt"  is  equivalent  to  char- 
Stag  an  intent    Curry  v.  State,  4  Tex.  App. 


574;  Mayo  v.  State,  T  Tex.  App.  342;  Atkin- 
son V.  State  (Tex.  Cr.  App.)  30  S.  W.  1064; 
Hart  ▼.  State,  88  Tex.  383.  Of  course,  this 
Is  not  a  snfllclent  charge  upon  which  to 
predicate  the  offense  of  attempt  to  rape,  be- 
cause the  very  d^nition,  under  article  640, 
White's  Ann.  Pen.  Code,  excludes,  in  an  at- 
tempt to  rape,  the  question  of  assault  As 
an  Indictment  for  attempt  to  rape,  it  would 
not  be  snfHclent;  but,  under  the  authorities 
above.  It  sufficiently  charges  an  assault  with 
intent  to  commit  rape. 

The  court,  in  his  charge,  defined  an  assault 
with  Intent  to  commit  rape,  and  tiien  sub- 
mitted alone  the  Issue,  for  the  determination 
of  the  Jury,  of  attempt  to  commit  the  crime 
of  rape.  Under  an  Indictment  charging  an  as- 
sault to  rape,  an  accused  cannot  be  convicted 
of  an  attempt  to  rape.  White's  Ann.  Pen. 
Code,  S  1002.  Xor  does  the  evidence  support 
the  crime  of  attempt  to  rape.  Appellant  was 
the  stepfather  of  the  girl.  She  wns  under 
15  years  of  age.  On  the  night  of  the  alleged 
crime,  he  took  prosecutrix  and  her  little  sister 
from  home  along  the  streets  of  Beaumont 
and  made  them  drunk;  prosecutrix  being 
very  drunk.  He  finally  carried  them  near  the 
bank  of  the  river,  and  while  the  youngo:  sis- 
ter was  upon  the  bank,  pleading  for  the  de- 
fendant to  carry  her  and  prosecutrix  home, 
he  seized  and  took  prosecutrix  down  the  river 
bank,  near  the  edge  of  the  water,  against  her 
will  and  over  her  protest;  and  whoi  found 
there,  a  little  later,  the  girl  was  on  her  back, 
with  her  clothes  up,  and  he  lyhig  by  her  side, 
with  his  pants  entirely  unbuttoned.  And  the 
facts  sbow,  beyond  any  question,  that  she 
had  at  some  time  been  having  sexual  Inter- 
course, and  the  evidence  indicates  that  It  oc- 
curred with  appellant  upon  this  particular  oc- 
casion. This  testimony.  If  true,  would  show 
either  rape,  or  an  assault  to  rape.  If  be  car- 
ried the  girl  forcibly,  over  her  protest  and 
bad  intercourse  with  her,  it  was  rape.  If  be 
did  not  accomplish  It  It  would  be  an  assault 
to  rape.  The  assault  upon  the  girl,  under 
the  drcumstances  detailed,  carried  the  case 
beyond  mere  preparation,  and  terminated  It 
In  the  higher  offense  of  assault  to  rape.  If  not 
in  the  consummated  offense  itself.  So  the  tes- 
timony does  not  sustain  the  conviction  of  an 
attempt  to  rape.  Warren  v.  State,  38  Tex. 
Or.  R.  162,  41  S.  W.  636;  Waire  v.  State,  64 
S.  W.  lOei,  8  Tex.  Ct  Rep.  807. 

For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


HOOPER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  11, 
1902.) 

HOMIdDK— LAW   OF    RBTREAT— MANSLAUQH- 
TBR— NBCESSITT  FOR  CHAROINO. 

1.  Where,  In  a  prosecution  for  murder,  it 
appeared  that  accused  had  approached  deceased 
and  attempted  to  provoke  a  quarrel,  but.  fail- 
ing, had  left  deceased,  and  mounted  bis  horse 
and  started  for  home,  when  deceased  appioar' 
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ed  him  In  a  threateutng  manner,  and  the 
homicide  foHotred,  the.iavr  of  retreat  should 
bare  been  charged;  accused,  by  bia  abnndon- 
ment  ot  the  dtfflcultjr,  beiag  placed  on  the  de- 
fensive. 

2.  The  law  ot  inanslHii]{1iter  ahonld  alao 
have  been  chartred,  as  It  miKht  have  applied 
to  that  part  of  the  difficulty  taking  place  after 
the  abandonment  of  the  assault  by  accused. 

Appeal  from  district  court.  Hays  conn^; 
Ij.  W.  Moore,  Judge. 

Drayton  Hooper  -waa  conTicted  ot  murder 
in  the  second  degree,  and  ue  appeala.  R»- 
Tensed. 

Will  G.  Barber  and  Ed  K.  Eone,  for  ap- 
pellant Robt  A.  John,  Asst  At^.  Gen., 
for  the  State. 

DAVIDSON,  P.  3.  Appellant  Tras  con- 
victed of  murder  In  the  second  degree,  and 
hla  punishment  assessed  at  confinement  In 
the  penitentiary  for  a  term  of  25  years. 

The  court's  failure  to  charge  on  the  law 
of  retreat  and  manslaughter,  and  the  meager- 
ness  of  the  charge  on  self-defense  and  re- 
fusal of  the  continuance,  are  the  main  ques- 
tions presented  for  revision.  A  brief  sum- 
mary of  the  evidence  discloses  that,  prior 
to  ttie  fatal  euoonntor,  deceased  and  hla 
brother  bad  given  the  small  brother  of  appel- 
lant a  whipping.  About  a  week  before  the 
homicide,  deceased  stated  that  be  under- 
stood the  Hoopers  were  mad  about  this; 
tbat  he  was  sorry  they  had  whipped  the  boy, 
but  "if  the  Hoopers  did  not  like  It  they 
could  get  In  the  middle  of  the  road,  and  he 
was  ready  for  them."  Appellant  was  Inform- 
ed of  this  before  meeting  deceased.  Deceas- 
ed and  appellant  were  strangers,  never  hav- 
ing met  prior  to  the  evening  of  the  killing. 
On  the  evening  of  the  trouble,  and  prior  to 
the  homicide,  defendant  had  been  to  a  tourna- 
ment above  the  little  village  of  Wlmberly, 
and,  coming  back  through  the  village,  stop- 
ped at  the  school  house,  where  a  crowd  was 
assembled.  Upon  reaching  the  school  house 
be  dismounted  from  his  horse,  and,  while 
sitting  in  the  crowd,  heard  some  one  address 
deceased  as  Dee  Meeks,  and  this  was  the 
first  time  he  knew  who  deceased  was.  De- 
ceased was  sitting  In  a  buggy.  Appellant 
approached  It,  and  asked  blm  If  he  was  one 
of  the  men  who  "beat  up  the  kid."  Upon 
receiving  an  afilrmatlve  reply,  appellant  curs- 
ed and  abused  Meeks.  Deceased  said  he  did 
not  care  to  fight,  as  appellant  was  armed 
and  he  was  not;  that  the  matter  could  be 
settled  without  a  difficulty.  Thereupon  ap- 
pellant left  deceased,  went  to  and  mounted 
his  horse.  There  Is  some  question  as  to 
whether  Meeks  was  in  the  buggy  at  the  time 
of  this  conversation  or  out  on  ttie  ground, 
but  this  Is  immaterial.  Some  of  the  wit- 
nesses testified  that  appellant  cursed  deceas- 
ed; others  deny  this.  Appellant,  testifying 
m  regard  to  this  matter,  stated  in  substance: 
Tbat  when  he  approached  the  buggy  be  ask- 
ed the  man  whom  be  had  heard  called  Dee 
Veeks  if  be  was  one  of  those  who   "had 


beat  np  the  kid,"  and,  being  Informed  tbat 
he  was,  asked  deceased,  "Don't  yon  think  it 
was  very  cowardly  for  two  men  to  jump  on 
a  kid?"  Deceased  replied,  "I  call  myself  a 
kid  too,  but  I  can  fight  you  or  any  other 
man."  That  he  then  abused  deceased  as  a 
coward,  but  did  not  cm'se  him.  Deceased 
said  he  did  not  want  to  fight,  as  appellant 
was  armed  and  he  was  not  Defendant  there- 
upon walked  off,  and  left  deceased,  and 
mounted  his  horse  to  go  home.  It  is  further 
shown  that,  shortly  after  Hooper  had  gotten 
on  his  horse,  Meeks  left  the  buggy,  and  start- 
ed towards  the  school  house,  and,  turning, 
advanced  upon  appellant,  and  when  within 
a  few  feet  of  him  began  talking.  There 
was  some  question  as  to  the  position  of 
Meeks'  hands  during  his  approach  to  api>el- 
lant  and  the  subsequent  colloquy.  Some  of 
the  witnesses  stated  that  his  left  band  was 
extended  and  his  right  hand  by  his  side,  and 
in  this  position  appellant  fired  upon  his  ad- 
versary. Some  of  the  witnesses  say  tbat  as 
he  approached  appellant  he  said  something 
to  appellant  about  he  (deceased)  being  fixed; 
that  his  left  hand  was  extended  and  his  right 
hand  was  folded  across  his  breast  and  under 
his  coat;  that  appellant  told  deceased  two 
or  three  times  to  stop  if  lie  did  not  mean 
fight;  that  as  he  got  within  a  few  feet  of 
appellant,  the  latter  drew  his  pistol,  and  fired 
four  times  rapidly,  the  last  as  Meeks  was 
falling.  Defendant  in  this  connection  testi- 
fied tbat  Meeks  started  from  his  buggy  as 
if  to  go  into  the  school  house,  but  turned 
and  came  toward  him;  that  be  nnderstood 
Meeks  to  say  tbat  he  was  fixed.  Witness 
told  him  three  times,  "If  you  don't  mean 
fight  stop."  Meeks  continued  to  advance 
with  his  right  hand  across  his  breast  under 
the  lapel  of  his  coat  and,  when  within  tw^o 
or  three  feet  Meeks  srrabbed  with  his  left 
band  as  if  to  catch  the  horse's  bridle.  De- 
fendant drew  his  pistol  and  fired  three  shots 
before  Meeks  turned,— the  fourth  shot  Just 
as  he  turned,— the  last  shot  being  fired  at 
his  head.  Appellant  further  testified  that 
be  bad  not  gone  to  the  school  house  expecting 
to  meet  Meeks,  who  was  a  stranger  to  him. 
One  shot  entered  the  top  of  the  head,  another 
between  the  shoulder  and  breast,  the  third 
one  behind  the  right  ear;  all  ranging  down- 
ward. It  is  error,  under  this  state  of  facts, 
for  the  court  to  fall  to  charge  the  law  of 
retreat  If  his  testimony  is  true,  appellant 
bad  evidently  abandoned  the  difficulty  which 
he  sought  to  provoke  with  Meeks  while 
Meeks  was  sitting  In  the  buggy,  and  had 
mounted  his  horse  to  go  away.  The  second 
difficulty  was  brought  about  by  deceased 
approaching  appellant  This  placed  appel- 
lant under  bis  view  of  the  case,  as  acting 
In  self-defense.  If  he  believed,  from  the  en- 
vironments of  the  approach  of  deceased,  that 
he  Intended'  to  kill  blm  or  do  him  serious 
bodily  harm,  he  had  a  right  to  shoot.  His 
right  of  self-defense  was  revived  and  per- 
fected.   This  was  not  a  case  of  Imperfect 
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■eU-defense,  aa  was  Carter's  Case,  30  Tex. 
App.  ^2,  17  B.  W.  1102,  28  Am.  St  Rep.  944. 
Pen.  Code,  art.  678;  BeU  v.  State,  17  Tex. 
App.  560;  Pierce  y.  State,  21  Tex.  App.  540, 
1  S.  W.  4G3i  Parker  t.  State,  22  Tex.  App. 
105.  3  S.  W.  100;  Gonzales  t.  State,  28  Tex. 
App.  130,  12  S.  W.  733;  Ball  ▼.  State,  29 
Tex.  App.  107,  14  8.  W.  1012;  WllUams  v. 
State.  30  Tex.  App.  429,  17  S.  W.  1071; 
Kalley  t.  SUte,  30  Tex.  App.  458,  17  S.  W. 
1084. 

Tbe  law  of  manslanshter  sbould  also  bare 
been  glren.    If  accused  abandoned  tbe  dif- 
ficulty, and  was  learlng,  and  tbe  fatal  sbot 
was  fired  after  snch  abandonment.  It  raised 
the  question  of  manslangbter.    Wblle  It  is 
true  appellant  bad  tbe  right,  under  the  law 
«f  perfect  self-defense,  to  pursue  bis  adversa- 
ry, or  fire  upon  him  until  all  danger  to  bis 
life,  or  the  infliction  upon  him  of  serious  bod- 
ily Injury  bad  passed,  without  jeopardizing 
that  right  of  self-defense,  stUl,  if  bis  life 
was  not  in  danger,  or  he  was  not  in  dan- 
ger of  serious  bodily  injury,  or  deceased  was 
not  seeking  to  get  some  advantage  by  which 
he  could  take  the  life  of  appellant  or  do 
some  such  serious  bodily  harm  after  an  ap- 
parent abandonment,  the  law  of  manslaugh- 
ter would  apply  to  that  portion  of  the  dif- 
ficulty which  may  have  resulted  fatally  to 
deceased  after  such  abandonment.    West  T. 
sate,  2  Tex.  App.  460;  Toliett  v.  State  (Tex. 
Or.  App.)  5S  8.  W.  573.    Upon  another  trial 
the  law  of  self-defense  should  be  stated  more 
fnlly,  so  as  to  present  that  Issue  clearly  un- 
der tbe  facta.    The  motion  for  continuance 
win  not  be  discussed  for  the  reason  that  the 
witnesses  may  be  before  tbe  Jury  upon  an- 
other trial;    if  not,  the  matter  will  come  in 
different  form  and  manner. 

Tbe  judgment  la  reversed  and  the  cause 
ramanded. 


SMITH  T.  STATB1.J 

(Omirt  «f  Criminal  Appeals  of  Texas.    May  28, 
1902.) 

JTOT  -  raSCRTMlNATION     AGAINST     COLORBD 

KACB— EVIDENCES— C0MPBTENC7 

—SUFFICIENCY. 

LOn  a  motion  to  quash  an  indictment 
aninst  a  colored  man  on  the  gronnd  that  mem- 
ben  of  bis  race  were  disrriminated  aguiust  in 
tl)e  fonnation  of  the  jury  that  returned  the  in- 
dictmeat,  it  was  'error  to  reject  testimony,  by 
tbe  judge  who  presided  when  the  jury  commis- 
Boners  were  selected,  that  he  would  not  have 
■elMed  a  commissioner  whom  he  believed 
wonld  draw  nesi-oes  on  the  jury;  that  he 
tiunigbt  it  would  create  a  conflict  between  tbe 
nets,  and  that  be  would  be  doing  barm  to  the 
colored;  that  when  he  selected  the  commission- 
ers be  desired  to  avoid  soch  conflict,  and  did 
•ot  believe  the  white  people  of  the  county 
wonld  support  a  man  for  office  who  would  fa- 
vor baving  colored  men  on  juries. 

2.  Evidence  examined,  and  held  to  show  that 
tiiere  was  discrimination  against  the  colored 
net  in  the  formation  of  the  jury  which  tried 
deteodant. 


'iteiiairina  denied  June  IS,  1902. 


Appeal  from  district  court,  Cteayson  conn- 
ty;  Kice  Maxey,  Judge. 

Bobert  Smith  was  convicted  of  murder, 
and  appeals.    Reversed. 

J.  P.  Cox,  for  appellant.  Robt  A.  John, 
Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  first  degree,  and  his 
punishment  assessed  at  death;  hence  this 
appeal. 

When  the  case  was  called  for  trial,  and  be- 
fore announcement,  appellant  presented  a 
motion  to  quash  the  Indictment  on  the 
ground  that  the  appellant  being  a  colored 
person,  members  of  his  race  were  discrim- 
inated against  in  the  formation  of  the  jury 
that  returned  the  bill  of  Indictment  The 
motion  is  In  proper  form,  and  was  drawn 
under  that  clause  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States 
which  has  been  construed  to  guaranty  to 
colored  persons  tbe  equal  protection  of  tbe 
laws  in  the  formation  of  grand  and  petit 
juries.  The  motion  was  contested  by  the 
state  and  testimony  was  heard  thereon  and 
the  motion  overruled,  and  appellant  reserved 
his  exception.  In  addition  to  the  testimony 
admitted  by  the  court,  appellant  offered  the 
testimony  of  other  witnesses,  which,  on  ob- 
jection, was  excluded  by  the  court;  defend- 
ant reserving  his  exception  thereto. 

We  will  consider  both  bills  of  exception  to- 
gether. It  was  shown  in  support  of  the 
motion:  That  the  population  of  Grayson 
county  consisted  of  C0,000  or  70,000  people. 
That  there  were  about  8,000  voters  in  the 
county.  Of  these,  about  1,500  were  colored 
voters.  That,  of  the  negro  voters,  about  one- 
third  were  qualified  jurors.  But  since  re- 
construction, that  is,  for  about  25  years,  no 
negro  had  been  known  to  sit  on  a  grand  or 
petit  jury  In  the  county.  That  white  Jury 
commissioners  were  Invariably  appointed  by 
the  courts  to  draw  the  jury  lists,  and  that  no 
negroes  were  drawn.  On  one  occasion  a  ne- 
gro was  accidentally  drawn,  but  be  was  got- 
ten rid  of  on  some  pretext  The  case  hav- 
ing been  previously  reversed  on  the  ground 
of  discrimination  against  the  colored  race  In 
the  formation  of  the  grand  jiu*y,  the  learned 
judge  Instructed  the  jury  commissioners  who 
were  Impaneled  to  draw  a  list  of  grand  ju- 
rors, who  subsequently  presented  this  Indict- 
ment, and,  among  other  things,  told  them, 
in  the  selection  of  grand  and  petit  Jurors, 
not  to  discriminate  against  the  colored  race. 
The  jury  commissioners  selected  by  him 
were  all  of  the  white  race.  Judge  Maxey, 
who  presided  at  the  trial,  testified,  substan- 
tially, that  of  bis  personal  knowledge  be  did 
not  know  it  to  be  a  fact  that  negroes  had 
been  excluded  from  service  as  jury  commis- 
sioners and  grand  and  petit  jurors  because 
they  were  negroes.  That  as  district  Judge 
he  might  appoint  a  negro  as  Jury  commission- 
er if  he  were  best  qualified,  but  that  was  a 
matter  that  would  have  to  be  passed  upon 
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when  It  waB  presented.  That  be  did  not 
know  what  he  would  do  as  to  selecting  a 
Jury  commissioner  if  he  believed  that  the 
negroes  were  e<iual  in  intelligence  and  fit- 
ness with  the  white  people;  that  was  a 
question  Involved  in  the  condition  of  mind 
that  be  had  never  yet  attained,  and  that  he 
did  not  know  what  he  would  do  in  such  case. 
That  there  might  be  a  condition  of  affairs 
that  would  make  him  believe  it  was  best 
for  the  adminlsti'atlon  of  the  laws  of  the 
country  to  appoint  a  negro  as  jury  commis- 
sioner; if  so,  he  would  appoint  him.  If 
such  condition  of  affairs  were  brought  about, 
he  did  not  know  what  he  would  do.  That 
there  was  a  prejudice  against  the  colored 
man  serving  as  a  Juror  or  Jury  commis- 
sioner, and  he  thought  it  detrimental  to  the 
public  generally,  and  detrimental  to  the  col- 
ored race,  to  appoint  them  on  juries.  That 
he  did  not  know  a  colored  man,  unless  it 
was  Dr.  Prince,  who  possessed  all  the  re- 
quirements of  a  Jury  commissioner.  That 
he  knew  a  great  many  negroes  In  the  county 
who  could  read  and  write,  also  a  great  many 
who  were  householders  and  freeholders. 
That  he  had  no  prejudice  against  the  colored 
race  which  wculd  cause  him  to  discriminate 
against  them  in  the  administration  of  his 
office.  The  three  jury  commissioners  who 
were  appointed  by  Judge  Bliss,  the  predeces- 
sor of  Judge  Alaxey,  all  testify,— their  tes- 
timony being  substantially  to  the  same  ef- 
fect They  state  that  they  selected  the  best 
material  to  compose  the  grand  jury,  and  also 
the  best  that  they  knew  for  the  petit  Jury; 
that  they  were  furnished  with  the  assess- 
ment roUj  of  the  coimty,  and  opposite  the 
negroes  was  the  abbreviation  "Col.,"  which 
they  understood  to  mean  colored.  They 
state  that  they  did  not  discuss  the  question 
of  discrimination  only  to  a  limited  extent. 
One  testified  that  they  discussed  the  mat- 
ter and,  if  he  knew  of  any  colored  men  who 
possessed  sufficient  qualifications,  they  would 
not  have  discriminated  against  them  on  ac- 
count of  race  and  color.  He  also  states  that, 
if  be  thought  it  were  necessary,  he  would 
have  selected  a  negro  on  the  jury,  but  that 
the  negroes  who  were  qualified  as  jurors 
were  very  few  in  the  county.  Another  of 
the  jury  commissioners  stated  that  there 
might  exist  in  the  county  many  good  white 
people  with  sentiments  of  antipathy  or  prej- 
udice against  the  colored  people  serving  as 
jurors.  That  he  may  have  heard  men  ex- 
press themselves  that  they  would  not  serve 
with  a  negro.  That  they  selected  360  petit 
jurors  for  the  term,  and  a  list  of  grand  ju- 
rors  besides.  All  of  them  were  white  men. 
That  in  the  selection  of  jurors  he  would 
have  selected  a  negro,  if  he  bad  thought  their 
qualifications  were  equal  to  those  of  the 
whites.  He  also  stated  that,  if  a  negro 
were  drawn  on  the  jury,  he  would  serve  with 
him,  but  did  not  regard  the  colored  man  aa 
he  did  the  white  man;  that  he  did  not  know 
of  any  colored  man  in  the  county,  outside 


of  school  teachers,  that  could  read  and 
write;  that  all  the  men  he  selected  could 
read  and  write  and  were  householders  or 
housekeepers.  Chas.  Bryant,  another  one  of 
the  jury  commissioners,  stated  that  he  wns 
a  Republican,  and  that  in  selecting  grand 
and  petit  Jurors  they  selected  such  material 
as  they  thought  was  best.  They  made  no 
discrimination  against  the  colored  man.  That 
they  did  not  consider  the  drawing  or  not 
drawing  of  colored  persons  in  drawing  Ju- 
rors,—Just  selected  such  men  as  they  thought 
competent.  That  in  selecting  the  jurors  they 
would  put  a  great  many  names  in  a  box  and 
draw  them  out  one  by  one.  They  put,  per- 
haps, 400  In  the  box;  did  not  think  they  se- 
lected any  names  with  the  word  "Col." 
written  after  them.  That  they  omitted  every 
name  on  the  assessment  roll  where  the  word 
"Col."  was  written  after  it;  could  not  say 
that  they  were  omitted  because  they  were 
colored;  could  not  say  they  did  not  do  so: 
did  not  know  how  it  happened;  could  not 
say  that  such  fact  influenced  them'  in  leav- 
ing out  their  names  or  that  it  did  not  influ- 
ence them.  In  the  selection  of  grand  and 
petit  Jurors,  as  jury  commissioner,  he  tried 
to  select  the  best  men  for  the  service,  with- 
out reference  to  whether  they  were  white  or 
black,  and  without  regard  to  their  nationali- 
ty. Judge  Bliss,  who  presided  when  the  jury 
commissioners  were  selected  that  drew  the 
list  of  grand  and  petit  jurors,  and  who  pre* 
sented  the  indictment  in  this  case,  and  who 
tried  this  defendant,  stated  that  during  bia 
incumbency  of  atK>ut  seven  years  and  five 
months  he  had  never  known  a  negro  to  serve 
on  either  grand  or  petit  jury;  that,  in  select- 
ing the  jury  commissioners,  the  race  ques- 
tion occurred  to  him  as  a  possibility;  and 
that  he  selected  Bryant  as  one  of  the  Jury 
commissioners,  be  being  a  Republican.  He 
further  testified  that  the  white  men  In  the 
county  that  are  qualified  as  jury  commission- 
ers are  a  character  of  men  that  would  not  se- 
lect colored  men  to  sit  on  a  jury  in  the  coun- 
ty; that  he  charged  the  jury  commissioners 
who  drew  the  grand  jury  for  the  January 
term  in  reference  to  race  prejudice;  that  he 
gave  them  the  charge  for  the  purpose  of 
remed.ving  anything  of  the  kind  so  far  aa 
he  could;  that  he  could  not  see  any  other 
way.  This  same  judge,  as  shown  by  de- 
fendant's bill  of  exceptions  No.  2,  if  he  bad 
been  permitted  by  the  court,  would  have 
further  testified,  as  follows:  That  he  would 
not  have  selected  a  Jury  commissioner 
whom  he  believed  would  draw  negroes  on 
the  grand  or  petit  Jury,  not  because  he  had 
a  desire  to  discriminate  against  the  negro 
race,  but  that  the  conditions  existing  In 
Grayson  county  are  such  that  be  believed  It 
would  have  been  a  hindrance  to  the  colored 
race  themselves;  that  to  mix  the  races  on 
juries  under  conditions  existing  would  be  do- 
ing harm  to  the  colored  race;  that  he  believ- 
ed there  was  prejudice  existing  in  the  coun- 
ty among  white  i)eople  against  the  colored 
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people  and  race;  and  that  be  thought  it 
would  create  a  eoafllct  among  the  two  races; 
that,  when  he  selected  the  Jury  commissioD- 
era  who  drew  the  grand  and  petit  JororB  in 
diis  case,  he  did  so  because  he  desired  to 
tToid  a  race  conflict;  that  he  did  not  beUere 
tliat  the  white  people  of  Grayson  county 
would  snpiwrt  any  man  for  district  judge  or 
shetifl  tbey  thought  would  be  in  favor  of 
having  colored  people  serre  on  juries.  We 
believe  tliis  testimony  was  comi)etent  and 
should  not  haye  been  excluded,  as  it  goes  di- 
rectly to  show  the  motive  that  actuated  the 
Judge  in  appointing  the  jury  commissioners. 

The  investigation  was  before  the  judge, 
and  we  understand  the  decisions  of  the  su- 
preme court  of  the  United  States  authorise 
the  widest  latitude  in  the  investigation  of  a 
question  of  this  character.  And  taking  this 
testimony,  In  connection  with  that  before 
shown,  as  also  that  of  other  witnesses,  both 
for  the  state  and  the  defendant,  it  is  evi- 
dent to  our  minds  that,  in  the  appointment 
of  the  jury  commissioners  who  prepared  the 
lists  from  which  the  grand  and  petit  juries 
were  formed,  discrimination  was  shown 
against  the  colored  race;  that  is,  such  as  the 
supreme  court  of  the  United  States  would 
bold  to  b«!  a  discrimination  and  a  denial  tc 
appellant  of  the  equal  protection  of  the  laws. 
We  further  hold  that  the  jury  commission- 
08  so  apiKtinted  conld  hardly  be  expected  to 
perform  their  duties  without  discrimination 
and  wltSi  absolute  impartiality.  Concede, 
however,  that  a  tribunal  so  constructed 
might  prove  eqjal  to  the  responsibilitiefl 
thus  cast  upon  them;  still  we  believe  that 
a  perusal  of  their  testimony  shows  that  their 
conduct  would  be  regarded  by  the  supreme 
court  of  the  United  States  as  discriminatory 
against  appellant,  as  a  membw  of  the  color- 
ed race,  in  drawing  the  lists  of  grand  and 
petit  jurors  who  presented  the  indictment, 
and  from  which  the  petit  jury  was  made 
op  that  tried  him.  See  Carter  v.  State,  39 
Tex.  Or.  K.  346,  46  8.  W.  236,  48  S.  W.  608; 
Same  v.  Texas,  20  Sup.  Ot.  687,  44  L.  Bd. 
839:  Smith  v.  State  (Tex.  Cr.  App.)  68  S.  W. 
87. 

We  pretermit  a  discussion  of  other  ques- 
tions, but,  for  the  error  of  the  court  in  re- 
fDsing  to  quash  the  indictment,  the  judg- 
ment is  reversed,  and  the  prosecution  order- 
ed dismissed. 


TOUNa  V.  STATH.1 

(Cmnt  of  Citmioal  Appeals  ot  Texas.    June  18, 
1902.) 

BOMICIDE^EYIDBNCi:— CONDUCT  OF  ANOTHER 

-RB8    aSBTTJB  —  CONSPIRACT  —  PREJUDICIAL 

KRROR— HOT    BliOOD— MANSLAUGHTER— SBC- 

OND-DBORBB  HURDER. 

Lin  a  proflecntion  for  murder,  evidence  of 

tM  conduct  of  defendant's  brother-in-law,  out 

of  defendant's  presence,  at  or  about  the  time 

•(  the  homicide,  was  not  admissible,  in  the  ab- 


'Itebeartng  denied  Jnna  X,  UOl 


seac*  of  any  evideoce  that  there  was  a  con- 
spiracy between  the  two  to  kill  the  decedent. 

2.  In  a  prosecution  for  murder,  evidence  of 
wliat  defendant  said  to  his  brothar4u-law  in 
regard  to  the  killing  just  after  his  arrest  (he 
having  had  no  warning)  was  not  admissible,  un- 
less as  res  geatse. 

3.  In  a  prosecution  for  murder  the  evidence 
showed  that  defendant's  brothers-in-law,  after 
they  learned  of  decedent's  criminal  intimacy 
with  defendant's  little  sister,  first  called  on  de- 
cedent and  charged  him  with  seducing  the  girl. 
He  admitted  his  guilt,  agreed  to  leave  the  coun- 
try, and  did  go  away  for  several  weeks.  On 
his  return,  on  the  advice  of  another,  they  told 
the  ^rl's  father  what  they  knew.  On  the 
morning  of  the  homicide,  defendant  asked  one 
of  them  for  his  gnn,  telling  him  that  he  wanted 
to  kill  decedent,  which  request  was  declined. 
After  defendant  learned  of  decedent's  intimacy 
with  his  sister,  be  did  not  see  the  other  brother- 
in-law.  Held,  that  the  evidence  did  not  show 
a  conspiracy  laetween  defendant  and  hia  broth- 
ers-in-law to  kill  decedent. 

4.  In  a  prosecution  for  murder,  it  was  nreju- 
didal  error  to  admit  evidence  that  deifendant's 
brother-in-law  had  purchased  a  pistol  before 
the  homicide,  it  not  having  been  shown  that 
defendant  knew  of  such  transaction;  that  de- 
fendant's other  brother-in-law,  a  year  before, 
had  had  a  falling  out  with  decedent,  and  quit 
going  to  his  school;  and  that  a  horse  and  buggy 
belonging  to  one  of  them  was  at  defendant's 
house  early  on  the  morning  of  the  killing,  while 
defendant  was  at  work  in  the  field, — as  all 
such  evidence^  anggesting  even  remotely  a  con- 
spiracy to  kill  decedent,  no  such  conspiracy 
having  been  actually  shown,  was  calculated  to 
injure  defendant  with  the  jury,  and  tend  to 
show  coolness  and  preparation. 

6.  If  defendant,  on  being  informed  of  dece- 
dent's criminal  Intimacy  with  his  little  sister, 
became  incapable  of  cool  reflection,  and  killed 
decedent  on  their  first  meeting,  he  would  be 
guilty  of  manslaughter  only. 

6.  If  defendant  was  not  rendered  incapable 
of  cool  reflection,  he  would  be  guilty  of  mai> 
der  in  the  second  degr^ie. 

Appeal  from  district  court,  Tarrant  county: 
M.  E.  Smith,  Judge. 

Milton  Young  was  convicted  of  murder  In 
the  second  degree,  and  appeals.    Reversed. 

J.  W.  BasUn,  B.  B.  L.  Boy,  and  Oariock 
&  Gillespie,  for  appellant  Robt.  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

HBINDBRSON,  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  conflnement  in  the 
penitentiary  for  a  term  of  11  years. 

The  evidence  on  the  part  of  the  state  tend- 
ed to  show  that  appellant  procured  a  shot^ 
gun  on  the  morning  of  the  homicide  for  the 
purpose  of  killing  deceased,  and  that  he  went 
to  where  he  was  sitting  in  the  restaurant 
and  shot  him  in  the  back  of  the  bead, 
through  a  screoi  door,  inflicting  a  mortal 
wound,  from  which  he  expired  in  a  short  time. 
The  theory  on  the  part  of  the  appellant, 
-which  was  supported  by  evidence,  was  that 
up  to  the  time  of  the  homicide  he  and  de- 
ceased had  been  friends,  both  having  been 
raised  In  that  community,  and  had  known 
each  other  since  boyhood.  Appellant  was  a 
farmer,  and  deceased  was  a  school-teacher. 
The  sister  of  appellant,  Jessie  Young,  be- 
tween 12  and  13  years  of  age,  was  a  pupil 
of  deceased.    On  the  morning  of  the  homl- 

Digitized  by  VjOOQIC 


154 


68  SOUTHWBSTH»N  REPORTER. 


(Tex. 


cide,  appellant  learned  that  deceased  had 
been  having  carnal  Intercourse  with  his  sis- 
ter. On  receirlns  this  information,  and  as- 
suring himself  of  ita  truth,  he  declared  his 
purpose  of  killing  deceased,  immediately  quit 
his  work  In  the  field,  and  accompanied  by  his 
father,  went  to  tbe  town  of  Arlington,  which 
was  a  mile  or  two  distant,  there  procured  a 
shotgun,  and,  as  be  claims,  on  the  first  meet- 
ing slew  deceased.  There  Is  some  testimony, 
however,  tending  to  show  that  he  may  have 
seen  deceased  as  he  passed  by  the  restaurant 
a  short  time  prior  to  the  homicide.  So  that, 
according  to  the  state's  contention,  the  hom- 
icide was  not  cm  the  first,  but  on  the  second, 
meeting.  The  state  also  insisted  that  there 
was  a  conspiracy  between  the  Kilgores  (Bob, 
Tom,  and  Jim),  appellant's  brothers-in-law, 
and  appellant,  to  kill  deceased;  that  the  mo- 
tive  actuating  the  Kilgores  was  that  one  of 
them  had  been  intimate  with  Jessie  Young, 
and  they  were  desirous  of  laying  the  whole 
blame  on  deceased.  The  state  Introduced 
some  testimony,  which,  as  claimed  by  it, 
tended  to  prove  this  conspiracy.  This  evi- 
dence was  objected  to  on  the  part  of  ap- 
pellant, and  most  of  the  assignments  arc 
predicated  upon  Its  Improper  admission.  This 
is  a  suffldent  statement  of  the  case  to  present 
the  legal  questions  insisted  on  by  appellant 
for  the  reversal  of  the  case. 

The  state  was  permitted  to  prove  by  the 
witness  Phillips  that  at  the  time  of  the  shoot- 
ing he  was  at  Hutchison's  livery  stable,  sit- 
uated near  the  southwest  comer  of  the  block 
upon  which  Johnson's  restaurant,  the  place 
of  the  killing,  was  situated;  that  he  heard 
the  shots,  and  walked  to  the  do:)r  and  saw 
Tom  Kllgore  going  west  on  his  horse.  In  a 
lope,  from  towards  the  back  end  of  John- 
son's restaurant,  where  the  killing  took  place; 
that  he  then  turned  up  a  street,  and  went 
north  to  the  comer  of  said  block,  where  be 
met  defendant,  who  had  been  arrested,  and 
was  then  In  charge  of  the  city  marshal; 
that,  as  Boon  as  said  Tom  Kllgore  rode  up  to 
where  defendant  was,  he  heard  him  say  to 
defendant,  "Milt,  did  you  get  him?"  Defend- 
ant said,  "Yee;  I  did  what  I  came  to  town 
to  do."  KUg(»-e  then  said:  "Good  luck  to 
you  old  boy!  If  you  hadn't  got  him,  I 
would,"— and  then  waved  his  hand  and 
rode  off.  As  he  rode  off,  the  city  marshal 
said  to  him,  "Tom,  I  want  to  see  you,"  to 
which  he  replied,  "AU  right;  I  will  be  back 
directly."  The  first  portion  of  said  testi- 
mony was  objected  to  because  It  related  to 
the  conduct  of  Tom  Kllgore  out  of  the  pres- 
ence of  appellant;  it  being  contended  there 
was  no  evidence  showing  any  conspiracy  be- 
tween appellant  and  said  Tom  Kilgore,  so 
as  to  make  the  act  of  the  latter  competent 
evidence  against  the  former;  furthermore, 
that  appellant  was  not  responsible  for  what 
Tom  Kilgore  said  to  him  when  be  came  up 
to  where  be  was,  and  what  be  said  to  him 
on  that  occasion  was  not  competent  evidence. 
It  was  also  objected  to  said  testimony  as  to 


what  occurred  between  Tom  Kllgore  and  ap- 
pellant that  It  was  a  statement  made  by  ap- 
pellant while  under  arrest,  and  wltbout  any 
warning.  Of  course.  If  the  testimony  show- 
ed or  tended  to  show  a  conspiracy  between 
Tom  Kilgore  and  appellant  to  kill  deceased, 
what  Tom  EUlgore  did  on  that  morning  would 
be  competent  evidence  as  against  appellant, 
but  an  inspection  of  the  record  falls  to  dis- 
close any  such  conspiracy.  Nor  is  there  any 
evidence  showing  that  the  parties  were  act- 
ing together  on  that  particular  morning. 
Moreover,  we  do  not  believe  the  testimony  of 
the  conversation  that  occurred  between  ap- 
pellant and  Tom  Kilgore  when  they  met 
was  admissible,— the  defendant  being  under 
arrest  at  the  time,  and  not  having  been  warn- 
ed,—unless  the  same  was  admissible  as  res 
gestae,  which  may  be  shown  on  another  trial. 
We  note  that  the  bill  of  exceptions,  as  ex- 
plained by  the  county  attorney,  which  ap- 
pears to  be  approved  by  the  Judge,  suggests 
that  the  state's  theory  as  to  the  killing  was 
to  the  effect  that  the  Kilgores  originated  the 
scheme  to  kill  Oldfleld,  to  get  him  out  of 
the  country,  for  self-protection;  they  them- 
selves having  been  guilty  Of  criminal  Inti- 
macy with  Jessie  Young.  While  this  may 
have  been  the  state's  theory,  we  do  not  be- 
lieve It  finds  any  support  In  the  testimony. 
An  examination  of  that  simply  Indicates  that 
they  did  only  what  as  brothers-in-law  of  ap- 
pellant, they  should  have  done,  when  they 
learned  of  the  criminal  Intimacy  between  de- 
ceased and  their  brother-in-law's  little  sis- 
ter. They  first  called  on  deceased,  and  char- 
ged him  with  seducing  the  girl.  He  finally 
admitted  his  guilt,  and  agreed  to  quit  teach- 
ing scliool  and  leave  the  country,  which  he 
did.  He  remained  absent  sevei-al  weeks,  and 
then  returned.  On  his  return  these  parties 
coimseled  with  old  man  Poscue  as  to  what 
they  should  do  with  reference  to  telling  ap- 
pellant or  his  father  about  the  matter.  On 
his  advice,  they  told  the  father  of  the  girl 
what  they  knew,  and  this  led  to  the  subse- 
quent homicide.  We  fall  to  see,  from  the 
state's  own  testimony,  any  evidence  suggest- 
ing any  conspiracy  on  the  part  of  the  Kil- 
gores with  appellant  On  the  contrary,  de- 
fendant's evidence  shows  positively  that  ap- 
pellant on  the  morning  of  the  homicide  ap- 
plied to  Bob  Kilgore  for  the  loan  of  his  gun, 
and  told  him  that  he  wanted  to  kill  deceas- 
ed for  ruining  his  sister,  and  Bob  declined  to 
lend  him  his  gun.  The  evidence  further 
shows  that  after  he  knew  of  the  criminal 
intimacy  of  deceased  with  his  sister  he  bad 
no  opportunity  to  and  did  not  see  Tom  Kil- 
gore, so  tliat  he  could  not  have  co-operated 
with  him  In  the  homicide. 

What  is  here  said  with  reference  to  these 
two  bills  disposes  of  all  of  appellant's  bills 
of  exception  that  complain  of  the  admissibil- 
ity of  testimony,  and  certain  rulings  of  the 
court  based  on  the  Idea  that  there  was  any 
such  conspiracy  between  appellant  and  the 
Kilgores  for  the  purpose  of  killing  deceased; 
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that  is,  It  was  not  competent  for  the  court  to 
have  admitted  the  ptirchase  by  Bob  Kilgore 
of  a  pistol  In  Ft.  Worth  some  time  after 
deceased  qnlt  teaching  school  and  left  the 
neighborhood,  as  appellant  -Is  not  shown  to 
have  had  any  knowledge  of  such  transaction, 
and  said  pistol  Is  not  sho^vn  to  have  In  any 
wise  figured  In  this  homicide.  Nor  was  It 
competent  to  prove  that  Jim  Kilgore  about 
a  year  prior  to  the  kiiliDg  was  going  to  school 
to'deceesed,  and  hud  a  falling  out  with  him, 
and  qnlt  going  to  school.  This  transaction 
had  nothing  whatever  to  do  with  this  homi- 
<lde.  Nor  was  it  competent  to  show,  as  was 
attempted,  that  Dave  Kilgore's  horse  and 
buggy  were  at  defendant's  house  early  on 
the  morning  of  the  homicide,  while  defend- 
ant was  at  work  In  the  field.  Defendant  had 
denied  seeing  Dave  Kilgore  at  his  house  that 
morning,  and  the  fact,  even  If  it  be  a  fact, 
that  he  was  at  his  house  In  his  absence, 
would  not  be  admissible  against  him.  All 
this  testimony,  suggesting  even  remotely  a 
conspiracy  between  the  KUgores  and  appel- 
lant to  kill  deceased,  was  calculated  to  In- 
JoPB  appellant  wtth  the  jury;  for  such  evi- 
dence. If  it  would  have  no  other  effect,  would 
taid  to  show  a  degree  of  coolness  and  prep- 
aration not  In  consonance  with  appellant's 
defense  of  the  killing  in  hot  blood,  which 
wonld  be  manslaugfatm'. 

Appellant,  by  a  requested  charge,  attempt- 
ed to  ward  off  the  evil  consequences  of  the 
testim(Hiy  tending  to  show  a  conspiracy.  But 
such  a  charge  would  have  been  uncalled  for, 
had  the  court  not  admitted  such  Illegal  tes- 
timony; and  there  is  no  way  of  knowing 
that  the  charge  did  counteract  the  effect  of 
the  iUegal  testimony,  because  the  Jury  may 
have  believed,  and  doubtless  did  believe, 
there  was  some  testimony  showing  a  con- 
spiracy between  said  parties,  Inasmuch  as 
they  found  against  appellant  on  the  issue  of 
manslaughter,  finding  him  guilty  of  murder 
in  the  secoud  degree.  On  another  trial,  with 
this  testimony  eliminated,  the  issue  of  man- 
slaughter will  be  presented  sharply  to  the 
jury.  If  appellant,  being  Informed  of  the 
CMidiict  of  deceased  toward  his  sister,  be- 
came or  was  incapable  of  cool  reflection  on 
said  account,  and  slew  deceased  on  their 
first  meeting,  then  he  would  be  gality  of  no 
more  than  manslaughter.  If  appellant,  al- 
thongb  informed  of  the  conduct  of  deceased 
toward  his  sister,  was  not  rendered  Incapa- 
ble at  cool  reflection,  but  was  in  a  condi- 
tion of  mind  to  contemplate  the  consequen- 
ces of  his  act,  and  slew  deceased  thereafter 
on  his  first  meeting  with  him,  he  would  be 
guilty  of  murder  in  the  second  degree.  Or 
if  the  Jury  believed  appellant  was  informed 
of  tile  deceased's  conduct  toward  his  sister, 
but  that  he  did  not  kill  him  on  their  first 
meeting  after  he  obtained  such  information, 
then  his  offense  would  not  be  manslaughter, 
under  the  statute.  And  In  this  respect  the 
••^urt  shonld  have  Instructed  the  Jury  with 
trference  to  what  constitutes  a  meeting  be- 


tween the  parties.    Pitts  t.  State,  29  Tex. 
App.  374,  16  S.  W.  189. 

For  the  errors  discussed,  the  Judgment  is 
reversed  and  the  cause  remanded. 


WOODY  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  11, 

1SW2.J 

JDDGBS— DISQUAUFICATION  —  ATTORNEY   FOB 
PARTY— EFFECT— OBSTRUCTION  OP  HIGH- 
WAY—EVIDENCE— INSTRUCTION. 

1.  A  county  Jadge,  before  his  election,  was 
counsel  for  defendant  in  a  controversy  in  ref- 
erence to  defeudaut's  fence  eucroacbing  on  the 
highway,  and  after  a  survey  advised  defend- 
ant to  move  his  fence  bacli,  wliich  the  latter 
did.  Held,  that  the  judge  was  disiiuaiiiied 
from  presiding  at  a  prosecution  of  defendant 
for  obstnic'tiug  the  same  highway  by  after- 
wards placing  a  gate  thereon,  and  whether  or 
not  he  received  a  counsel  fee  was  immnterinl. 

2.  A  judgment  of  conviction  in  a  criminal 
case  before  a  disqualified  judge  is  void. 

3.  A  conviction  tor  obstructing  a  highway 
cannot  be  sustained  unless  the  evidence  shows 
beyond  a  reasonable  doubt  that  the  road  ob- 
structed was  the  road  described  in  the  indict- 
ment, and  a  public  road. 

4.  The  term  "willful,"  as  used  in  the  statute, 
making  it  criminal  to  willfully  obstruct  a  high- 
way, must  be  defined  in  a  prosecution  for  such 
obstruction. 

Appeal  from  McCullocb  county  court;  Joe 
A,  Adkins,  Judge. 

Sam  Woody  was  convicted  of  obstructing  a 
highway,  and  appeals.    Reversed. 

Shropshire  &  Hughes  and  Walter  Ander- 
son, for  appellant.  Robt.  A.  John,  Asst  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Under  an  Information  appel- 
lant was  convicted  of  obstructing  a  public 
road,  and  fined  $50. 

Appellant  insists  that  Joe  A.  Adkins,  the 
county  Judge  who  tried  this  case,  was  dis- 
qualified by  reason  of  having  been  of  counsel 
for  defendant.  This  matter  Is  presented  by 
affidavits  of  counsel  representing  defendant  on 
the  trial,  and  also  by  counter  affidavit  filed  by 
the  county  Judge;  the  latter,  in  substance, 
stating  the  following:  In  July,  1900,  the 
county  Judge  states  he  was  employed  by  de- 
fendant to  represent  him  and  his  Interests  in 
a  controversy  existing  at  that  time  between 
defendant  and  the  commissioners'  court  of 
McCullocb  county.  The  firm  of  Shropshire  & 
Hughes  and  afliant  represented  defendant  In 
said  matter  before  the  commissioners'  court 
at  the  August  term.  The  attorneys,  affiant, 
county  suireyor,  county  attorney,  and  defend- 
ant, about  August  15th,  while  said  court  was 
in  session,  went  to  defendant's  place,  about 
four  miles  from  the  town  of  Brady,  and  made 
a  survey  of  said  Woody's  east  line,  the  county 
surveyor  rtmning  the  line.  It  was  then  and 
there  determined  and  decided  that  defendant 
had  his  east  line  of  fence  over  his  line,  and 
afliant  and  Shropshire,  one  of  defendant's  at- 
torneys, so  advised  him,  and  advised  him  to 
move  his  east  line  of  fence  further  west  on 
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the  line  surveyed  by  the  county  Burreyor, 
Defendant  agreed  to  do  so.  About  10  days 
thereafter  defendant  Informed  affiant  that  he 
would  move  his  fence.  At  said  time  he  talked 
to  affiant  about  bringing  a  suit  against  tbe 
county,  and  also  against  B.  S.  Dodd,  from 
whom  he  had  purchased  tbe  land.  Affiant 
then  stated  to  defendant  that  this  was  a  new 
matter  entirely;  tbat  he  had  complied  with 
the  advice  given,  and  that  ta  the  future  be 
would  have  to  rely  upon  some  one  else  to  ad- 
vise him;  that  affiant  was  running  for  coun- 
ty Judge,  and  would  be  absent  from  his  office 
a  great  deal,  and  did  not  want  to  take  any 
new  business  that  would  disqualify  affiant 
should  he  be  elected;  that  affiant  has  not  le- 
gally advised  defendant  In  this  cause,  or  any 
other  matter,  since  defendant  agreed  to  and 
did  move  his  fence  back.  Affiant  considered 
then,  and  so  advised  defendant,  and  does  now 
consider,  that  his  relationship  as  attorney  had 
ceased  when  defendant  moved  his  fence  back. 
That  affiant  was  never  employed  to  attend  to 
defendant's  business  by  the  year;  never  em- 
ployed to  defend  defendant  in  a  criminal 
prosecution,  or  advise  him  in  a  criminal  case. 
At  the  following  general  election  affiant  was 
elected  county  judge  of  McCulloch  county. 
Defendant  did  move  his  fence  back  as  stated, 
and  that  matter  was  considered  by  all  the 
parties  thereto,  so  far  as  affiant  knows  or 
believes,  as  settled.  At  that  time  defendant 
bad  not  placed  any  gates  across  said  road; 
the  only  controversy  at  that  time  being  as  to 
whether  or  not  his  fence  was  on  tbe  road. 
This  counter  affidavit  states  substantially  the 
facts  in  reference  to  tills  matter.  We  hold 
that  the  comity  judge  was  disqualified  to  try 
this  case.  Where  tbe  relation  of  attorney  and 
client  has  been  created,  or  once  had  an  ex- 
istence, In  r^ard  to  communications  then 
made  or  tbe  matters  advised  about,  it  con- 
tinues forever  as  to  these  matters,  and  cannot 
be  changed  by  consent.  Nor  does  It  make  any 
dltference  as  to  whether  counsel  was  paid  a 
fee  for  his  advice.  However,  In  this  case,  the 
county  judge  seems  to  have  been  paid  a  fee. 
Graham  v.  State,  63  S.  W.  558,  2  Tex.  Ct 
Kep.  821.  Tbe  fact  that  the  fence  was  placed 
back  upon  the  public  road.  If  it  was  subse- 
quent to  the  time  the  coimty  judge  was  upon 
the  land  as  counsel  for  appellant,  and  gates 
were  subsequentiy  placed  across  the  road, 
would  not  change  the  relation  of  attorney  and 
client;  or,  rather,  would  not  cause  said  rela- 
tion to  cease.  The  matter  in  controversy  In 
the  main  remains  tbe  same,  notwithstanding 
said  acts  occurring  subsequent  to  the  first 
'  employment.  It  is  practically  the  same  con- 
troversy about  which  the  county  judge  gave 
counsel,  advice,  and  legal  assistance  to  ap- 
pellant This  being  true,  the  judgment  ren- 
dered Is  absolutely  void  on  account  of  the  dis- 
qualification of  the  judge. 

However,  we  notice  in  appellant's  assign- 
ments of  error  and  brief  that  be  earnestly  in- 
sists upon  certain  errors  In  the  court's  charge. 
In  view  of  the  fact  that  this  Judge  cannot 


try  the  case  again,  we  do  not  deem  it  neces- 
sary to  pass  serlatnm  upon  the  same.  Upou 
the  trial  of  this  case  anew  the  proof  should 
show  beyond  a  reasonable  doubt  that  the  road 
as  described  in  the  indictment  was  the  road 
obstructed  by  appellant.  It  should  be  shown 
to  be  a  pubUc  road.  Furthermore,  the  term 
"willful,"  as  used  In  tbe  statute  In  reference 
to  obstructing  public  roads,  should  be  defined 
as  has  been  previously  held  by  numerous  de- 
cisions of  this  court  The  field  notes  in  -the 
minutes  of  the  commissioners'  court  describe 
the  road  more  minutely  than  the  road  is  de- 
scribed in  the  Information.  It  Is  always  in- 
cumbent on  the  state,  where  a  certain  road  is 
alleged  to  be  obstructed,  to  prove  that  fact, 
as  contended  by  appellant  We  do  not  deem 
it  necessary  to  cite  authorities. 

On  account  of  the  disqualification  oC  the 
trial  judge,  the  Judgment  is  reversed,  sad  tbe 
cause  remanded. 


VIOK  T.  8TATB. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Jnne  11. 

1902.) 

THEFT— INFORMATION— VBNUB—STIDBNOB 
— DKFENSE3— CUSTOU— ORAL,  CHAROB. 

1.  An  information  for  theft  stating  that  "the 
count;  attorney  of  S.  county  presented  in  the 
county  oourt  of  said  coouty  that  defendant  did 
unlawfully,  with  intent  then  and  thwe,"  atc^ 
sufficiently  lays  the  venae. 

2.  Evidence  going  to  show  the  venue  is  ad- 
missible In  a  criminal  prosecution,  where  th» 
information  alleges  the  venue. 

3.  In  a  prosecution  for  theft  of  a  load  of 
wood,  the  custom  of  people  to  ^o  into  pastures 
and  take  wood  from  the  parties  owning  the 
pasture  was  no  defense. 

4.  Under  the  direct  provisions  of  Code  Or. 
Proc.  art.  720,  au  oral  charg«  may  be  given  ia 
a  prosecution  for  misdemeanor  where  iMth  par- 
ties consent 

Appeal  from  Schlelchor  cotmty  court;  A. 
B.  Prior,  Judge. 

John  yick  was  convicted  of  theft  and  ap- 
peals.   Affirmed. 

Robt  A.  John,  Asst  Atty.  GeiL,  for  the 

State. 

BROOKS,  i.     Appellant  was  prosecuted 

under  an  Information  charging  tbe  theft 
of  a  load  of  wood.  Upon  conviction,  bis 
r'misbment  was  assessed  at  a  fine  of  $5 
uiid  one  hour's  confinement  in  the  oonnty 
jail. 

The  Information  lays  tbe  venae  in  Schlei- 
cher county,  as  follows:  "Duke  Stone,  coun- 
ty  attorney   of   the   county   of   Schleicher, 

*  *  *  presents  In  tbe  county  court  of 
said  county     *     *     •    that  John  Vlck  did 

*  *    *    unlawfully  and  frandolently  take, 

*  •  •  with  the  intent  then  and  there," 
etc  This  Information  sufficlenUy  lays  tbe 
venue  In  Schleicher  county.  The  court 
properly  overruled  apiiellanf  s  contention  Is 
this  regard. 

Bill  No.  1  objects  to  the  Introduction  of 
evidence  going  to  show  venue.    This  clearly 
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is  admlsdbte  In  view  of  the  fact  that  the 
information  alleges  the  venue.  Pierce  t. 
State,  12  Tex.  210;  Strickland  v.  State,  7 
Tex.  App.  S4. 

Appellant  also  complains  that  the  court  er- 
red in  not  charging  the  Jury  as  to  the  cus- 
tom of  iteople  to  go  into  the  pastures  and 
take  wood  from  i>artles  owning  the  pastures. 
Tbere  Is  no  law  authorizing  thieving  by 
cnstom.  This  testimony  was  not  admissl- 
ble. 

He  also  convplains  that  the  court  erred  In 
giving  an  oral  charge  to  the  Jury  against 
appellant's  consent  The  Judge's  explana- 
tion shows  that  it  was  agreed  that  the 
charge  should  not  be  required  to  be  in  writ- 
ing. Under  the  proylsions  of  article  720, 
Oode  Or.  Proc.,  the  charge  may  be  given 
oially  In  misdemeanor  cases  where  agreed 
to  by  the  parties. 

The  Jndgnvent  la  afiSrmed. 


KtJBRICHT  V.  STATB1.1 

(Court  of  Criminal  Appeals  of  Texas.    Jnne  4, 

1902.) 

LIBBL-BNTRT  ON  CITORCB  RECORD. 

1.  Where  a  minister,  knowing  that  the  plain- 
tiir  has  becD  acquitted  of  seduction  on  a  pros- 
NotioD  by  the  mother  of  a  bastard,  makes  an 
antrv  on  bis  chnrch  records  impnting  paternity 
of  tlitf  child  to  plaintiff,  the  entry  ia  a  libel, 
within  the  statutes. 

2.  Pen.  Code,  i  742,  provides  that  when  any 
person,  by  virtue  of  his  office,  is  required  to 
record  the  proceediuga  of  any  religious  body, 
he  shall  not  be  charged  with  libel  for  any  en- 
try so  made;  the  following  article  provides 
tliat  if  a  false  statement  Is  entered,  which 
wonld  be  libelous  if  circulated  by  an  iudividual, 
the  one  assenting  to  and  directing  such  state- 
ment is  guilty;  and  the  next  article  provides 
that  the  statemeuta  are  not  to  be  presumed  to 
have  been  made  with  intent  to  injure  unless 
soch  fact  appears.  Held,  that  where  a  minis- 
ter, reqoired  by  a  cnstom  of  bis  chnrch  to  make 
entries  of  the  names  of  parents  of  those  bap- 
tized, knew  tbat  plaintiff  nad  been  acquitted  of 
seduction  in  a  suit  by  the  mother  of  a  bastard 
amfirmed  by  him,  yet  he  entered  plaintiff's 
name  as  that  of  the  bastard's  father, — insisting 
on  making  the  enti7  unless  the  mother  wonld 
consent  to  its  not  being  done,— the  evidence 
showed  malice,  rendering  defendant  liable  un- 
der the  statute. 

Appeal  from  Anstln  ooonty  court;  J<rim 
P.  Bell,  Jndge. 

B.  Kubrlcht  was  convicted  of  libel,  and  he 
appeals.   Affirmed. 

Method  Pazdral  and  J.  S.  Brewer,  for  appel- 
lant Robt  A.  John,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  The  Information  cbar- 
cet  appellant  with  libel,  in  substance,  that 
lie,  with  malicious  Intent  etc.,  entered  on 
the  blrtb  record  of  the  church  of  which  be 
was  the  minister  the  following:  "Ylasta  Anna 
Alsbeta,  bom  7tta  September,  1000,  In  Wesley, 
Texas.  Baptized  8th  April,  1901,  In  Wesley, 
Texas.  Father  of  chUd,  Frank  James.   Mother 
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of  child,  JuUe  Pomikal.  Sponsors,  Frank  and 
Anna  Psencik.  Acting  minister,  B.  Kubricbt" 
That  by  making  such  entry  It  charged  appel- 
lant with  being  the  father  of  the  child,  which 
record  was  public,  and  open  to  the  inspection 
of  the  public,  etc  Tbat  said  child  was  a  tHU- 
tard,  and  that  by  making  said  entry  be  was 
charging  the  prosecutor  with  the  crime  of 
seduction,  and  of  being  the  father  of  a  bas- 
tard child,  etc.,  which  held  him  up  to  con- 
tempt among  honorable  men,  and  for  the  pur- 
pose of  bringing  him  In  disrepute,  etc. 

The  main  contention  .is  that  the  evidence 
does  not  support  the  conviction.  The  facts. 
In  substance,  show  tbat  the  mother  of  the 
child,  accompanied  by  the  sponsors,  present- 
ed the  child  for  baptism  on  the  8th  of  April, 
1901;  that  the  baptism  occurred,  and  a  mem- 
orandum was  taken  by  the  minister  at  the 
time,  but  It  was  not  entered  upon  the  chnrch 
record  nntll  some  time  during  the  month  of 
July  following.  Hearing  of  the  baptism,  and 
the  charge  made  by  its  mother  that  prose- 
cutor was  the  father  of  the  bastard,  prosecu- 
tor's father  approached  the  minister  in  regard 
to  the  matter,  and  requested  him  to  erase 
that  portion  of  the  entry  from  the  register 
I  which  showed  prosecutor  to  be  the  father  of 
the  child.  This  occurred  In  June,— a  month 
before  tbe  entry  was  made  by  the  minister  in 
the  church  register.  Among  other  things,  he 
stated  to  the  minister  tbat  his  son  was  not 
guilty  of  the  offense  of  sednction,  nor  was  he 
the  father  of  the  child.  The  minister  insisted 
that  the  facts  stated  by  the  mother,  that 
prosecutor  was  the  father  of  the  child,  should 
go  upon  tbe  record;  that  be  had  no  authority 
to  change  it;  that  it  was  the  custom  of  the 
church  for  the  minister  to  make  these  en- 
tries; and  that  the  girl  had  given  prosecutor's 
name  as  tbe  father  of  the  child.  Appellant's 
attention  was  called  to  the  fact  (which  he 
seemed  to  have  known  anyway)  tbat  the  im- 
puted father  had  been  tried  and  acquitted  of 
the  crime  of  seduction,  but  he  insisted  upon 
making  the  entry,  which  he  did  finally  about 
a  month  latw.  Appellant  himself  testifies 
substantially  to  the  same  fact  but  said  that 
if  tite  mother  of  the  child  would  agree  to  It, 
he  would  not  make  the  entry  upon  the  regis- 
ter charging  the  imputed  father  with  the 
paternity  of  the  child.  The  mother  would  not 
agree,  and  he  accordingly  made  the  entry 
BC«ne  time  during  tbe  month  of  July.  This, 
perhaps,  is  a  sufficient  statement  of  the  case. 
We  are  of  opinion  that  the  evidence  is  suf- 
ficient. Appellant  Icnew,  long  before  the  en- 
try upon  the  record,  of  the  trial  and  acquittal 
ot  the  Imputed  father  on  the  charge  of  se- 
duction, but  insisted  that  he  had  no  power  to 
refrain  from  placing  the  statement  of  record 
imputing  Its  paternity  as  stated  by  the  moth- 
er, and  yet  agreed.  If  she  would  recant  her 
statement,  that  he  would  change  the  rec(»rd, 
or,  rather,  refrain  from  making  the  entry. 
TbiB  entry  upon  the  church  record,  naming 
prosecutor  as  the  father  of  the  child,  occur- 
red after  the  trial  and  after  the  conversations 
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above  mentioned.  The  substance  of  this  tes- 
tlmon7  Is  that  appellant,  knowing  the  fact 
that  the  imputed  father  had  been  acquitted 
of  seduction,  and  having  been  requested  not 
to  make  the  entry  upon  the  church  record  and 
hold  him  up  In  the  records  of  the  church  as 
the  father  of  a  bastard,  without  Just  cause 
and  evidence,  did  place  of  record  this  false  Im- 
putation against  the  character  of  the  imputed 
father.  This  was  certainly  calculated  to 
bring  him  Into  disrepute  with  his  neighbors, 
and,  under  all  the  circumstances,  it  occurs 
to  us,  would  constitute  a  libel,  within  the 
definition  of  our  statute.  Appellant  denied 
the  malicious  Intent,  and  assumed  the  truth 
of  the  girl's  statement  that  the  party  libeled 
was  the  father  of  the  child.  Appellant  had  all 
the  facts  In  connection  with  the  case  before 
him  long  prior  to  making  the  entry  upon  the 
record.  He  made  It  upon  the  ex  parte  state- 
ment of  the  girl,  and  declined  to  refrain  un- 
less the  girl  would  consent  Certainly  It 
would  not  be  asserted  that  the  laws  of  a 
Christian  church  would  require  its  minister  to 
enter  a  falsehood  upon  the  records  of  bis 
church.  Holt  v.  Parsons,  23  Tex.  9,  70  Am. 
Dec.  40.  Appellant  seems  to  rely  upon  arti- 
cle 742,  Pen.  Code,  which  provides:  "Where 
any  person  by  virtue  of  bis  office  is  required 
to  record  the  proceedings  of  any  department 
of  the  government  or  of  any  body  corporate 
or  politic,  or  of  any  association  organized 
for  purposes  of  business,  or  as  a  religious,  mor- 
al, benevolent,  literary  or  sdentlflc  Instituclou, 
he  can  not  be  chnrged  with  libel  for  any  en- 
try upon  the  minutes  or  records  of  such,  de- 
partment, body  or  association  made  In  the 
course  of  hia  official  duties."  It  seems  that 
the  church  of  which  appellant  was  the  min- 
ister was  an  Incorporated  body,  by  the  cus- 
tom of  which,  though  not  by  its  law,  he  kept 
a  register  of  the  birth  and  baptism  of  each  in- 
fant of  the  members  of  the  church,  together 
with  the  names  of  the  pajrents  and  sponsors. 
This,  under  the  testimony,  was  his  authority, 
and  only  authority,  for  making  these  entries. 
The  fcdlowlng  article,  however,  provides  that 
"If  any  false  statement  be  entered  upon  the 
minutes  or  record  of  proceedings  of  any  cor- 
porate body  or  association  Included  within  the 
meaning  of  the  preceding  article,  which  would 
be  libel  if  written,  printed,  published  or  cir- 
culated by  an  individual,  according  to  the 
previous  articles  of  this  chapter,  the  persons 
being  members  of  such  body  or  association, 
who  assent  to  and  direct  such  libelous  state- 
ment to  be  made,  are  guilty  of  libel  undor 
the  same  rules  as  If  the  false  statement  had 
been  written,  published  or  circulated  In  any 
other  manner  than  as  a  part  of  the  record  or 
proceedings  of  such  body  or  association,  sub- 
ject, however,  to  the  restrictions  contained  In 
the  succeeding  article."  The  succeeding  arti- 
cle provides  that  ttie  statements  referred  to 
in  the  preceding  article  are  not  presumed  to 
be  made  with  intent  to  injure  from  the  mere 
fiact  that  such  would  be  the  natural  result 
thereof,  unless  it  appear  from  other  facts  that 


the  statements  were  In  fact  made  with  that 
intention.  If  it  be  conceded  that  these  arti- 
cles apply  to  the  case  in  hand,  then  it  may 
be  answered  that  the  facts  Justify  the  Jury 
In  finding  that  the  entry  upon  the  baptismal 
record  charging  the  prosecutor  with  the  pa- 
ternity of  the  bastard  are  sufficiently  shown. 
The  acts,  deportment,  and  language  and  testi- 
mony of  appellant  hlmsdf  Justified  the  Jury 
in  arriving  at  their  conclusion,  for  appellant 
himself  testified  that  he  was  fully  aware  of 
the  acquittal  of  seduction  of  the  Imputed  fa- 
ther long  before  the  entry  upon  the  baptismal 
record,  and  that  he  agreed  not  to  make  the 
entry  if  the  mother  would  consent  thereto, 
but,  as  she  refused,  he  made  the  entry.  The 
article  of  the  statute  referred  to  makes  de- 
fendant liable  if  the  entry  Is  made  with  mali- 
cious Intent  As  we  view  the  record,  the  evi- 
dence is  sufficient  The  charge,  as  given  by 
the  court  and  supplemented  by  appellant's 
requested  Instruction,  we  think  fully  and  cor- 
rectiy  charges  the  law  applicable  to  tiw  caae. 
The  Judgment  la  affirmed. 


BEDFORD  T.  STATHL* 

(Court  of  Criminal  Appeals  of  Tezaa.    Time  18, 

1902.) 

ASSAULT    WITH    INTENT    TO    KU<lr-INSTRUC- 
TIONS. 

1.  Pen.  Code,  art  692,  provides  that  the  use 
of  a  dangerous  weapon  in  a  threatening  man- 
ner with  intent  to  alarm  another,  and  under 
drcumstaoces  calculated  to  effect  that  object, 
is  an  assault  Held,  that  where,  on  a  prosecu- 
tion for  assault  with  intent  to  murder,  it  was 
shown  that  the  pistol  defendant  pointed  at 
prosecutor  snapped,  and  was  not  discharged, 
such  fact  did  not  call  tor  an  instruction  on  sim- 
ple assault. 

2.  The  burden  of  showing  the  pistol  unload- 
ed was  on  defendant. 

3.  Where,  on  a  prosecution  for  assault  with 
Intent  to  murder,  the  weapon  employed  was  a 
pistol,  if  it  were  error  in  the  charge  to  apeak 
of  a  deadly  weapon  as  one  capable  of  inflicting 
serious  bodily  injury,  instead  of  as  one  ca- 
pable of  inilicting  death,  defendant  could  not 
complain. 

Appeal  from  district  court,  Fannin  coiid- 
ty;   Ben  H.  Denton,  Judge. 

Bob  Bedford  was  convicted  of  assault 
with  intent  to  murder,  and  he  appeals.  Af- 
firmed. 

Thofl.  P.  Bteger,  for  appellant  Robt.  A. 
John,  Asst.  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  assault  with  Intent  to  murder,  and 
his  punishment  assessed  at  confinement  In 
the  state  penitentiary  for  a  term  of  two 
years;   hence  this  appeal. 

On  the  trial  the  state  proved  that  appel- 
lant who  was  a  negro,  entered  a  saloon, 
where  Joe  East  and  two  or  three  of  his 
companions  were  drinking  at  the  bar.  Ap- 
pellant Insisted  on  taking  a  drink  wltb 
them.    East  replied  that  they  did  not  drink 
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witb  negroes.  Appellant  uttered  80tue  epl- 
tbet,  whicb  East  understood  to  be  cursing 
him,  and  he  made  at  appellant,  wbo  ran  out 
of  tlie  room.  Appellant  went  to  bis  wagon 
close  by,  evidently  procuring  a  pistol,  and 
returned;  and  as  East  was  coming  out  of  the 
saloon  he  encountered  him.  sboving  bis  pistol 
against  his  breast,  and  snapped  it  twice, 
vrhen  some  parties  interfered,  and  the  negro 
left  On  this  state  of  case  the  court  in- 
Btracted  the  Jury  on  assault  with  intent  to 
murder  and  on  aggravated  assault.  Appel- 
lant insists  that  the  court  should  have  char- 
Red  on  simple  assault,  and  especially  should 
bare  instructed  the  Jury  on  that  clause  of 
the  statute  which  authorized  tbe  Jury  to  con- 
vict of  a  simple  assault  if  the  assault  was 
not  of  a  deadly  character,  and  appellant  dls* 
played  a  dangerous  weapon  In  a  threatening 
manner,  calculated  to  alarm  tbe  party  as- 
saulted. If  there  bad  been  any  pnof  to  the 
effect  that  tbe  pistol  was  unloaded,  and  ap- 
pellant bad  presented  tbe  same  in  a  threat- 
ening manner,  wltb  intent  to  alarm  the 
prosecutor,  East.  It  would  have  been  incum- 
bent on  the  court  to  have  given  the  clause  of 
article  502,  Pen.  Code,  on  this  subject,  in 
charge  to  tbe  Jury.  After  tbe  state  proved 
die  presentation  of  tbe  pistol,  and  the  snap- 
ping of  It  at  the  prosecutor,  tbe  burden  was 
on  defendant  to  show  that  said  pistol  was 
unloaded.  Caldwell  v.  State,  5  Tex.  18; 
Focrest  T.  State,  8  Tex.  App.  232.  Tbe 
mere  fact  tbat  the  pistol  did  not  flre  when 
appellant  cocked  it  and  pulled  tbe  trigger, 
bnt  merely  snapped,  did  not  prove  that  the 
pistol  was  unloaded.  It  frequently  happens 
that  a  pistol  may  snap  when  the  hammer 
comes  in  contact  wltb  the  cap  the  first  time, 
bat  on  a  second  application  it  may  flre;  or 
It  may  have  been  that  in  this  case  otber 
cham^rs  of  tbe  pistol  were  loaded.  Tbe° 
proof  of  the  fact  that  tbe  pistol  was  un- 
loaded was  peculiarly  wltbin  the  knowledge 
of  appellant,  and  the  onus  was  on  bim  to  In- 
troduce evidence  to  this  effect.  From  all 
the  circumstances  of  the  case  it  is  apparent 
that  appellant  was  not  actuated  by  an  Intent 
merely  to  alarm  prosecutor,  but  sought  to 
nae  the  weapon  in  a  manner  that  suggested 
It  was  loaded,  and  tbat  he  proposed  to  flre  It 
with  deadly  effect  The  mere  fact  that  It 
did  not  flre,  in  our  opinion,  did  not  raise 
tbe  issue  requiring  the  court  to  charge  on  an 
onloaded  weapon,  and  the  exhibition  of  the 
ume  in  a  dangerous  manner  calculated  to 
alarm  another. 

There  is  no  exception  to  the  charge  of  the 
conrt  on  tbe  definition  of  a  deadly  weapon, 
describing  the  same  as  one  capable  of  in- 
flicting death  or  serious  bodily  injury.  In- 
deed, ai^ellant  requested  a  charge  defining 
a  deadly  weapon  in  this  manner,  whicb  was 
itren  by  tbe  court  There  was  no  exception 
to  this  charge;  nor,  if  it  be  conceded  tbat 
the  latter  part  of  the  definition,  as  applied 
ta  assault  with  intent  to  murder,  is  erro- 
oeons,  on  the  ground  that  tbe  weapon  must 


be  capable  of  Inflicting  death,  and  not  mere- 
ly of  inflicting  serious  bodily  injury,  then 
no  harm'  accrued  to  appellant,  because  the 
pistol,  as  used,  if  It  had  been  discharged, 
was  unquestionably  capable  of  producing 
death. 

In  addition  to  the  charge  on  a.ssault  with 
intent  to  murder,  tbe  court  also  gave  a 
charge  on  aggravated  assault  We  think  the 
ctiarge  as  given  was  sufficient.  Appellant's 
whole  contention  in  connection  with  simple 
assault  appears  to  turn  on  tbe  fact  that 
there  was  proof  to  the  effect  tbat  the  pistol 
was  unloaded,  and  was  not  a  deadly  weapon. 
We  do  nut  regard  tbe  proof  on  this  subject 
as  making  the  issue  of  an  unloaded  pistol. 
and  consequently  appellant  was  not  entitled 
to  such  charge  on  simple  assault. 

The  Judgment  Is  affirmed. 


DANFORTH  v.  STATa 

(Conrt  of  Criminal  Appeals  of  Texas.     June 
11,  1902.) 

HOMICIDE— INTENT  TO  KILL-NECESSITT  OF 
PROOF— MANSLAUQHTBR  —  AQORAVATSD  AS- 
S\ULT— ASSAULT  —  DEIADLY  WEAI'QN  —  EVI- 
DENCE—INDICTMENT— DESCRIPTION  OP  OP- 
FENSf:— INSTRUCTIONS. 

1.  Under  Pen.  Code,  art  717,  ptoviding  that 

tbe  instrument  by  wnich  a  homicide  is  com- 
mitted is  to  be  considered  in  judging  of  the 
intent  of  the  party,  and.  If  the  instrument  be 
one  not  likely  to  produce  death,  it  is  not  to 
be  presumed  that  death  was  designed,  unless 
such  intent  appears  from  the  manner  in  which 
it  was  used,  it  was  error  to  fail  to  instruct, 
on  a  prosecution  for  murder  committed  with 
an  iron  pipe  half  an  inch  in  diameter  and  30 
inches  ioui^,  thut  an  intent  to  kill  at  the  time 
the  blow  was  struck  must  be  shown  to  convict 
of  homicide,  the  instrument  used  not  being,  as 
a  matter  of  law,  a  deadly  weapon. 

2.  On  a  prosecution  for  murder  it  appeared 
tbat  accused  went  into  deceased's  pl.ice  of 
business,  and  got  some  whisky,  bnt  failed  to 
pay  for  it  Cater  he  returned,  and,  on  re- 
fusing deceased's  requests  b>  pay,  deceased 
struck  him  over  the  head  with  a  piece  of  iron 
pipe  causing  pain  and  drawing  blood.  Ac- 
cused grablied  the  pipe,  and  struck  deceased 
with  it  causing  his  death.  Held  that  if  ac- 
cused struck  deceased  with  the  specific  intent 
to  kill,  be  could-  only  be  convicted  of  man- 
alanghter. 

3.  If,  on  a  prosecution  for  murder,  commit- 
ted with  an  iron  pipe  30  iuches  long  and  half 
an  inch  in  diameter,  the  proof  does  not  show 
tbe  instrument  to  be  a  deadly  weapon,  the  ac- 
cused could  not  be  guilty  of  a  higher  offense 
than  simple  assault,  if  there  was  no  specific 
intent  to  kill;  but  if  it  was  a  deadly  weapon, 
the  offense  was  an  aggravated  assault,  and  th* 
law  of  manslaughter  should  have  been  char- 
ged to  the  jury. 

4.  On  a  proaecntion  for  murder,  evidence  ex- 
amined, and  held  not  to  present  thp  issue  of 
self-defense    requiring   a    charge   thereon. 

5.  An  indictment  charging  murder  by  strik- 
ing with  a  piece  of  iron  pipe  describes  the  of- 
feuse^and  must  be  proved  as  alleged. 

6.  Where  it  appeared  that  the  accused,  after 
striking  the  blow  for  which  he  was  indicted. 
left  the  place,  bnt  afterwards  returned,  the 
fact  of  this  second  visit  was  a  proper  circum- 
stance to  be  considered  by  the  jury  as  showing 
the  accused's  criminnl  intent  at  the  time  of  the 
assault;  and  an  instruction  requiring  the  ex- 
<dnsiou  of  such  fact  was  properly  refused. 
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7.  Tt  appeared  by  the  testimony  of  an  ac- 
complice that  the  accused,  after  strikiiig  the 
l>low  for  which  he  was  indicted,  left  the  place, 
but  afterwards  returned;  that  deceased  was 
alive  and  conscious,  and  another  altercation 
occurred.  Accused  requested  an  instruction 
that,  if  the  accomplice's  testimony  as  to  the 
second  yisit  was  not  corroborated,  it  should 
not  be  considered,  which  was  refused.  The 
court  instructed,  however,  that  if  the  jury  had 
any  reasonable  doubt  of  the  corroboration  of 
the  witness,  and  believed  him  "an  accomplice 
by  other  evidence  tending  to  show  that  de- 
ceased was  killed  by  a  piece  of  iron  piping, 
you  will  acquit."  Beld,  that  the  requested  in- 
struction was  properly  refused,  aa  covered  by 
the  one  given. 

Appeal  from  district  court,  Hays  county; 
L.  W.  Moore,  Judge. 

Will  Danforth  was  convicted  of  murder  to 
the  second  degree,  and  he  appeahi.    Berersed. 

WIU  G.  Barber,  for  appellant  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  indicted  for 
murder,  convicted  of  murder  In  the  second 
degree,  and  his  punishment  assessed  at  con- 
finement in  the  penitentiary  for  a  term  of  six 
years. 

Hie  follovlng  are  substantially  the  facts 
proven  upon  the  trial:  Dr.  Beall  testified  that 
about  8  o'clock  on  the  morning  after  deceased 
received  the  Injuries  from  which  he  died  he 
was  called  to  see  him,  and  found  two  wounds 
upon  his  head, — one  was  a  scalp  wound,  on 
the  left  side  of  the  head,  about  1%  incbes 
long,  along  or  over  the  parietal  bone.  This 
wound  ran  from  about  the  edge  of  the  hair 
back  about  V/^  inches.  It  was  located  about 
midway  between  the  top  of  the  ear  and  the 
top  of  the  head  on  the  left  side.  The  other 
wound  was  on  left  side  of  the  bead,  extending 
from  behind  the  left  ear  across  the  lower  por- 
tion of  the  ear  and  onto  the  Jaw.  This 
wound  was  probably  three  Incbes  long,  and 
was  more  of  a  bruise  than  a  cut  Deceased 
was  in  an  old  house,  where  he  lived.  He 
died  about  6  o'clock  of  the  evening  of  the  day 
witness  was  called  to  see  him.  The  immedi- 
ate cause  of  his  death  were  the  blows  infiict- 
ed  upon  blm.  Deceased  appeared  to  I>e  a 
drinking  man.  "He  looked  like  he  drank  all 
he  could  get  bold  of."  He  further  testified 
tliat  neither  of  the  wounds  upon  deceased 
broke  any  of  the  bones;  that  his  experience 
as  to  the  character  of  wounds  on  deceased  is 
that  they  would  not  ordinarily  prove  fatal, 
unless  there  were  some  Injuries  to  the  brain, 
which  he  did  not  have  reason  to  believe  in 
this  particular  case.  The  fact  that  no  bones 
were  broken,  that  the  skull  was  not  fractur- 
ed, and  that  deceased  was  in  a  semicomatose 
condition,  led  witness  to  believe  that  the  brain 
was  not  seriously  injured.  TVltness  has 
known  several  persons  injured  somewhat  sim- 
ilar to  deceased,  and  recovered.  Witness  was 
here  shown  the  piece  of  iron  pipe  with  which 
the  Injury  Is  alleged  to  have  been  committed, 
and  he  testified,  if  a  man  of  defendant's  phys- 
ical make-up  bad  struck  deceased  with  this 
pipe  as  hard  s  lick  as  be  could  strike,  witness 


would  expect  to  find  broken  bones,  espedall^ 
if  he  struck  a  direct  blow.  Witness  examined 
defendant  the  same  evening  he  examined  de- 
ceased, and  found  a  wound  on  his  head  over 
the  edge  of  his  tiair,  back  and  across  the  front 
portion  of  the  top  of  bis  head.  The  wound 
was  rather  between  a  contused  and  incised 
wound,  and  appeared  to  be  inflicted  with 
some  blunt  Instrument  It  was  from  1^  to  3 
Inches  long,  and  cut  not  quite  to  the  skull, 
but  very  near  It.  Witness  found  in  defend- 
ant's hat  an  indentation  that  corresponded 
with  the  cut  on  his  bead.  Witness  treated 
the  wound  on  defendant's  bead,— washed  it 
took  some  stitches,  giving  it  a  regular  treat- 
ment Albert  Green  testified  that  he  knew 
deceased  and  defendant.  Was  in  San  Marcos 
the  day  deceased  died.  Witness'  house  was 
about  200  yards  from  the  bouse  where  deceas- 
ed died.  "I  saw  him  about  7  o'clock  that 
morning,  lying  at  tiis  door.  My  attention  was 
called  by  hearing  him  groan.  He  was  Just 
inside  of  the  door.  The  door  was  closed,  with 
the  bottom  panel  broken  out  I  assisted  de- 
ceased to  bis  bed  in  the  back  part  of  the  room; 
the  room  being  very  large,  and  in  an  old  house 
that  had  practically  been  abandoned.  There 
was  another  room  on  the  east  where  I  think 
some  Mexicans  lived.  In  the  room  where  de- 
ceased lived  there  was  a  lot  of  scrap  Iron. 
Deceased's  body  was  lying  on  the  broken 
pieces  or  panel  of  the  door."  John  Mott  tes- 
tified that  he  was  standing  in  front  of  hla 
store,  and  hallooed  to  defendant  in  a  Joking 
way:  "  'What  made  you  beat  old  man  Haynie 
upf  Defendant  raised  bis  hat  showed  me  a 
cut  on  his  head,  and  said:  'You  don't  blame 
me,  do  you?  Would  you  not  hit  a  man  who 
hit  you  like  that?  Defendant  said  he  went 
there.  The  old  man  stood  in  the  door,  and 
he  spoke  to  him,  and  the  latter  whaled  away 
with  something,  and  knocked  him  silly.  When 
defendant  said  this,  he  turned  to  Harrington, 
who  was  with  him,  and  said,  'Didn't  he,  kid?* 
Defendant  then  asked  Uairington  what  Hay- 
nie had  hit  him  [defendant]  with,  and  Har- 
rington said  it  was  a  tiar  of  Iron,  and  showed 
me  how  long  it  was.  This  was  probably  about 
7:4S  a.  m.  *  *  *  The  wound  on  defend- 
ant's head  was  bleeding.  It  was  quite  a 
wound,  but  I  did  not  examine  it  Detendant 
was  then  drunk.  I  noticed  when  he  started 
away  that  he  staggered.  As  far  as  I  could 
tell,  Harrington  was  sol)er."  Jackman,  sher- 
iff of  Hays  comity,  testified:  "That  he  went 
to  the  room  of  deceased,  and  foimd  him  lying 
Just  at  the  inside  of  the  door.  He  did  not 
seem  to  be  conscious,  and  could  not  get  blm 
to  speak.  The  door  was  closed,  but  most  of 
the  lower  panel  was  out.  Deceased  was  ly> 
ing  on  his  left  side,  with  his  back  to  the  door, 
his  bead  being  to  the  north  and  his  feet  close 
to  where  the  door  would  open.  I  found  there 
the  iron  piping  which  is  produced  In  court 
Just  in  front  of  deceased,  and  a  little  to  the 
right  four  or  fire  feet  from  him,  sorter 
against  an  old  pile  of  iron  that  was  piled  up 
there.    I  found  a  littie  blood  on  the  pipe.  Just 
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at  this  place,  dose  to  tbe  end  where  it  iB 
bent.  There  waB  a  cot  In  the  room,  which  I 
fonnd  aatnrated  with  blood.  I  also  found  a 
good  deal  of  blood  where  the  old  man  lay; 
also  some  on  the  window.  We  moved  deceas- 
ed to  a  cot  I  saw  defendant  that  morning 
tea  or  fifteen  minutes  after  1  went  to  deceas- 
ed's room.  He  was  there  near  where  deceas- 
ed died,  and  made  a  statement  to  me.  De- 
fendant said  be  knew  who  did  the  killing,  and 
described  two  white  men  to  me.  Told  me 
which  way  they  had  gone.  That  they  had 
gone  towards  the  railroad.  That  it  bad  not 
been  very  long.  That  he  saw  them  near 
tbercL  He  did  not  describe  the  young  man 
Harrington,  who  was  afterwards  arrested. 
I  afterwards  saw  the  wound  upon  defendant's 
head,  but  did  not  notice  it  at  that  time.  He 
had  some  spots  on  his  clothes  and  on  his  bead. 
Defendant  did  not  mention  the  yoimg  man 
Harrington  to  me.  Later  on  I  arrested,  or 
Titba  bad  Harrington  arrested,  at  San  An- 
tonio. He  bad  no  blood  on  his  clothes  that 
1  saw.  It  was  about  8  o'clock  In  tbe  mom- 
Id;  that  I  talked  to  defendant."  Lee  Green 
testified  that  bis  attention  was  called  to  the 
condition  of  deceased  by  a  Mexican  on  the 
morning  of  the  day  that  he  died.  Thereupon 
he  went  oyer  to  the  livery  stable,  near  the 
home  of  deceased,  and  telephoned  the  sheriff. 
Witness  saw  defendant  standing  in  ths  door 
of  the  office  at  tbe  livery  stable,  and  a  young 
man  was  with  htm,  afterward  arrested,  and 
known  as  Harrington.  Before  witness  noti- 
fied the  sheriff,  he  had  a  conversation  with 
defendant  Witness  made  the  remark  that 
gome  one  bad  nearly  killed  old  man  Haynle. 
Defendant  said,  "God  damn  him,  he  ought  to 
be  killed."  Dr.  Hons  testified  that  the  piece 
of  pipe  in  qnestion  was  about  2^  feet  (or  30 
biches)  long.  It  was  a  hollow  piece  of  iron 
pipe,  one-half  inch  in  diameter.  That  it  was 
not  a  new  piece  of  iron  pipe,  but  shows  to 
have  been  used.  It  had  flaked  off  some. 
Charles  Harrington,  the  main  witness  for  tbe 
itate,  testified  substantially  that  he  went  from 
San  Antonio  to  San  Marcos,  reaching  the  lat- 
ter place  about  9  o'clock  at  night  Shortly 
after  that  time  he  met  defendant  who  was 
then  in  company  with  three  negroes.  Defend- 
ant said  to  witness:  "Who  are  you?  Where 
are  yon  going?  What  are  yon  doing  at  this 
time  of  nlgbt?"  Witness  replied  be  was  look- 
ing for  work,  and  trying  to  get  a  bed.  "We 
went  to  tbe  livery  barn  in  company  with  tbe 
negroes.  From  there  we  went  to  a  place 
where  defendant  said  we  could  get  some  whis- 
ky. The  place  defendant  went  to  was  tbe 
home  of  old  man  Haynle,  deceased.  Tbe 
three  negroes,  myself,  and  defendant  went 
there.  Defendant  and  I  went  into  tbe  house, 
and  tbe  tbree  negroes  stayed  at  the  comer, 
and  played  on  some  musical  instruments.  De- 
fendant said  to  deceased,  'We  want  some 
whisky,'  and  defendant  then  picked  up  a  bot- 
tle of  whisky,  and  gave  it  to  me,  and  told  me 
to  go  on  outside.  Deceased  asked  defendant 
for  tbe  money,  and  be  said,  'I  will  pay  yoa.' 
69  S.W.-ll 


I  went  outside,  and  defendant  followed  me. 
We  came  out  and  met  tbe  negroes,  and 
went  down  to  a  prostitute's  bouse.  There  we 
went  to  a  Mexican's  house.  Two  of  tbe  ne- 
groes started  with  us  to  tbe  Mexican's  bouse, 
and  when  we  had  gone  about  half  way,  one 
of  them  asked  defendant  for  money  to  buy 
pork  chops.  Tbey  then  left  us.  Defendant 
rapped  on  the  Mexican's  door,  and  asked  for 
some  whisky.  We  went  into  the  place  tbey 
used  for  a  kitchen,  and  got  a  bottle,  but  It 
was  not  full.  Defendant  took  a  drink,  and 
then  threw  up,  while  I  held  bis  head.  From 
there  we  went  back  to  the  livery  stable  where 
defendant  worked,  and  he  asked  me  If  I  was 
not  going  to  stay  with  him.  We  bad  stayed 
at  the  Mexican's  about  ten  minutes.  Just 
before  we  got  to  the  livery  stable,  defendant 
said  he  was  going  to  get  some  more  whisky, 
and  thereupon  went  and  rapped  upon  deceas- 
ed's door,  and  the  old  man  hallooed,  *Ugb! 
Ugh!  Ugh!'  He  then  opened  the  door,  and 
then  began  to  halloo.  Deceased  said:  'Get 
out  of  here.  I  want  my  money.'  He  kept 
asking  for  his  money,  and  picked  up  an  iron 
bar,  and  bit  defendant;  and  then  defendant 
overpowered  him,  and  got  the  Iron  from  blm, 
and  got  him  between  his  (def endani's)  two  feet 
and  while  he  had  him  In  this  position,  hit  de- 
ceased. It  was  an  iron  pipe  that  be  bit  blm 
with.  I  only  saw  defendant  hit  once.  I  went 
out  of  the  house,  and  defendant  followed.  He 
slammed  the  door  to,  and  kicked  in  tbe  lower 
panel.  We  then  went  to  the  livery  bam,  and 
there  I  noticed  a  wound  on  the  defendant's 
head.  There  was  plenty  of  blood  streaming 
from  It.  When  defendant  got  to  the  bam,  he 
asked  me  to  wash  tbe  blood  from  his  head; 
and  he  did  not  like  the  way  I  did  It  so  be 
swore  at  me,  and  said  I  was  no  good.  De- 
fendant then  said  he  was  going  over  to  black 
deceased's  eye,  and  get  even  with  him.  He 
went  over  to  deceased's  bouse.  He  asked  me 
If  I  was  not  going  to  stay  wltb  blm;  that  be 
would  keep  me  as  long  as  I  was  broke.  I 
went  as  far  as  the  comer  of  the  pig  pen  with 
him,  and  defendant  went  in.  He  rapped  on 
the  board  window,  and  deceased  said,  'Ugh! 
Ugh!  Ugh!'  and  defendant  crawled  through 
tbe  door.  There  was  no  light  when  we  got 
there,  but  the  old  man  made  a  light.  The  next 
thing  I  noticed,  deceased  was  hallooing,  and 
defendant's  arm  was  lying  out  of  the  door, 
and  I  pulled  him  out  wltb  It;  and  when  I 
got  blm  out  be  said,  'Do  you  see  what  I 
have  done  to  him  7*  After  this  we  went  back 
to  the  livery  stable,  and  defendant  got  a  quilt 
put  on  a  summer  bench  in  the  yard,  and  I 
went  to  sleep;  and  defendant  said  he  was  go- 
ing home.  I  suppose  this  was  about  2  o'clock 
at  night  I  was  aroused  the  next  morning  by 
a  man  who  came  bito  the  stable,  tbe  man 
said,  'Somebody  tried  to  kill  old  man  Haynle, 
and  he  was  going  to  telephone.'  This  man, 
whose  name  I  learned  to  be  Mott  asked  de- 
fendant the  following  question,  'Will,  why 
did  you  try  to  kill  old  man  Haynle  7  and  de- 
fendant said:   'Look  at  me.    If  the  old  pros- 
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titate  hit  Ton,  would  you  not  bnre  done  ItT 
Defendant  Baid  he  bit  the  old  man  with  the 
Iron  bar,  and  then  asked  me  If  be  didn't,  and 
I  said,  'Yes.*  After  that  defendant  insisted 
that  I  should  walk  out  of  town,  and,  if  I 
would  not  leave  town,  to  keep  away  from 
him,  and  be  called  me  a  son  of  a  bitch.  I 
went  to  the  depot,  got  on  the  blind  baggage, 
and  made  ray  way  to  San  Antonio,  where  I 
was  arrested."  These  are  in  substance  the 
mnin  features  of  the  evidence  adduced  upon 
the  trial.  We  have  copied  It  so  much  in  de- 
tail In  order  to  properly  discuss  the  various 
questions  raised  In  appellnnt's  able  brief. 

By  various  assignments  of  error,  appel- 
lant complains  that  the  court  erred  in  fall- 
ing to  charge  the  jury  as  to  the  necessity  of 
specific  Intent  to  kill,  as  a  condition  prece- 
dent to  conviction,  and  for  falling  to  submit 
the  law  of  aggravated  assault.  In  this  con- 
nection appellant  asked  the  court  to  give  the 
following  charge:  "In  all  cases  of  homicide, 
the  law  requires  as  an  element  of  guilt  an 
Intent  to  kill;  and  if.  In  this  case  you  find 
that  defendant  did  not,  when  he  struck  Hay- 
nie  (If  you  find  he  did  strike  him),  intend  to 
kill  him,  then  you  should  acquit  him  of  all 
grades  of  homicide,  and  inquire  only  as  to 
whether  he  is  guilty  of  an  aggravated  as- 
sault." This  was  refused  by  the  court  This 
was  error.  It  should  have  been  given.  The 
question  here  presented  was  before  us  in 
Honeywell  v.  State,  49  S.  W.  586.  We  there 
held  that  under  article  717,  Pen.  Code,  which 
provides:  "The  instrument  or  means  by 
which  a  homicide  Is  committed  are  to  be 
taken  Into  consideration  In  Judging  of  the  in- 
tent of  the  party  offending;  if  the  instrument 
be  one  not  likely  to  produce  death  it  Is  not 
to  be  presumed  tliat  death  was  designed,  un- 
less from  the  manner  In  which  It  was  used 
such  intention  evidently  appears,"— It  be- 
comes a  question  of  fact  for  the  Jury  to  de- 
termine as  to  whether  or  not  said  Intent  ex- 
ists. In  other  words,  where  the  Instrument 
to  one  not  likely  to  produce  death,  then  it  be- 
comes a  controverted  question  of  criminal  In- 
tent that  should  be  submitted  by  a  proper 
charge  to  the  Jury;  and  it  must  appear  from 
the  evidence  that  the  manner  in  which  It  was 
used  made  it  evident  that  defendant  intend- 
ed to  kill,  before  the  jury  would  be  war- 
ranted in  finding  defendant  guilty  of  homi- 
cide. In  passing  upon  a  similar  question. 
Judge  Hurt,  in  Fitch  v.  State  (Tex.  Cr.  App.) 
36  S.  W.  584,  said:  "Where  the  homicide 
was  not  committed  in  the  perpetration  of  a 
felony,  and  the  circumstances  do  not  show 
a  cruel  or  evil  disposition  on  the  part  of  de- 
fendant, the  Intent  to  kill  cannot,  as  a  mat- 
ter of  law,  be  Inferred  fnm  a  killing  with 
a  stick  four  feet  long  and  two  Inches  in 
diameter."  And  for  other  authorities  on  the 
same  question  see  Shaw  v.  State  (Tex.  Cr. 
App.)  81  8.  W.  361:  Griffin  v.  State  (Tex.  Cr. 
App.)  60  8.  W.  366,  76  Am.  St.  Rep.  718; 
Johnson  ▼.  State  (Tex.  Cr.  App.)  60  S.  W. 
48;  Martinez  t.  State  (Tex.  Cr.  App.)  33  S. 


W.  070;  Bell  v.  State,  17  Tex.  App.  552;  Ponea 
V.  State,  8  Tex.  App.  112;  Nichols  v.  State. 
24  Tex.  App.  137,  6  S.  W.  661;  Boyd  v.  St.ite, 
28  Tex.  App.  137,  12  S.  W.  737.  It  foUow», 
therefore,  that.  If  appellant  did  not  have  the 
specific  intent  to  kill,  he  would  not  be  guilty 
of  any  grade  of  homicide,  but  might  be  guilty 
of  an  aggravated  assault;  hence  the  court 
erred  In  not  charging  upon  the  issues  atwve 
discussed.  In  other  words,  where  the  evi- 
dence raises  the  Issue  as  to  the  Intent  with 
which  the  act  is  done,  said  Intent  must  be 
left  fOT  the  Jury  to  decide  under  appropriate 
instructions,  according  to  our  Penal  CoJf. 
If  defendant  assaulted  deceased  with  the 
specific  Intent  to  kill,  or  if  he  did  so  In  a 
cruel  and  wanton  manner,  thereby  evidenoitig 
such  specific  intent,  he  might  be  guilty  of  a 
homicide;  but.  If  the  Jury  do  not  believe  from 
the  evidence  that  at  the  time  of  this  ass:iult 
he  had  such  specific  intent,  then  he  would 
not  be  guilty  of  any  higher  grade  of  off<<iise 
than  aggravated  assault  The  weap.m  does 
not  per  se  evidence  the  fact  that  the  .s:iiue 
Is  a  deadly  weapon.  It  Is  not  every  weui>on 
used  that  might  produce  death  that  makes 
manifest  the  fact  that  the  specific  Intent  to 
kill  exists.  As  stated  in  the  Fitch  Case,  su- 
pra, there  the  party  had  a  stick  four  feet 
long  and  two  Inches  In  diameter,  and  struck 
deceased  with  it  Yet  this  per  se  would  not 
evidence  tlie  fact  that  he  had  the  specific  In- 
tent to  kill,  unless  from  the  manner  of  Its 
use,  and  the  surrounding  circumstances  such 
intent  evidently  appears.  Article  710,  I^en. 
(3ode,  provides:  "Where  a  humlclde  occurs 
under  the  Influence  of  sudden  passion,  but  bj 
the  use  of  means  not  in  their  nature  calcu- 
lated to  produce  death,  the  person  killing  is 
not  deemed  guilty  of  the  homicide  unless  it 
appears  that  there  was  an  Intention  to  kill; 
but  the  party  from  whose  act  the  death  re- 
sulted may  be  prosecuted  for  and  convicted 
of  any  grade  of  assault  and  battery."  Now, 
we  cannot  say  that  a  pipe  half  an  Inch  In 
diameter,  and  30  Inches  long.  Is  per  se  cal- 
culated to  produce  death;  or,  at  any  rate.  It 
Is  an  issue  of  fact  as  to  whether  or  not  It  la, 
and  such  issue  should  be  submitted  to  the 
jury.  Bevertlng  to  the  facts,  we  are  of  oplu- 
ion  that  the  same  do  not  present  the  Issues 
of  murder  In  the  first  or  second  degree.  It 
will  be  noted  that  appellant  went  Into  a 
place  of  business  to  buy  whisky;  that  he  fail- 
ed to  Pity  for  the  same.  Subsequently  he 
went  away  with  the  whisky,  and  refused  at 
the  time  to  pay  for  it  He  returned,  and  de- 
ceased Importuned  him  to  pay  for  the  whisky, 
and  grabbed  up  the  bar  of  Iron,  and  struck 
him  over  the  head  with  It  This  was  such  a 
blow  as  the  evidence  indicates  caused  pain 
and  bloodshed,  and  this  fact  is  stated  in  the 
Code  as  an  adequate  cause  per  se  to  reduce 
the  killing  from  murder  to  manslaughter. 
Now,  if  defendant  while  smarting  under  the 
blow  Inflicted  upon  him  by  deceased,  Jerko>I 
the  wciipon  from  the  hands  of  deceased,  an<l 
struck  deceased  one  or  two  blows  over  tlie 
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head  vifh  It,  and  fron  tiieee  wounds  so  In- 
flicted deceased  died,  then  defendant  could 
not  be  guilty,  where  the  speclflc  Intent  to  kill 
it  shown,  of  a  higher  grade  of  homicide  than 
manslaughter.  If  defendant,  smarting  un- 
der the  blow  so  Inflicted,  strucic  deceased 
without  snch  ^>eclfic  Intent  to  liill,  be  would 
be  ^ilty  of  an  aggravated  assault  If  the  jury 
believed  from  the  evidence  that  the  weapon 
used  was  a  deadly  one.  Hill  v.  State,  11 
Tex.  App.  456;  Dones  v.  State,  8  Tex.  App. 
112:  Thompson  v.  State,  24  Tex.  App.  383,  6 
&  vr.  206,  and  other  authorities  cited  above. 

We  note  the  earnest  Insistence  of  appe- 
lant that  the  evidence  does  not  show  that 
the  piece  of  pipe  was  a  deadly  weapon.  We 
have  searched  In  vain  in  the  record  for  any 
statement  of  this  kind.  If,  as  a  matter  of 
fact,  the  proof  does  not  show  this,  then  un- 
der the  above  contingency  accused  could  not 
be  guilty  of  a  higher  grade  of  offense  than 
simple  assault:  but  If  the  weapon  Is  shown 
to  be  one  calculated  to  prnduce  death,  then 
in  law  it  would  become  a  deadly  weapon,  and 
the  court  would  be  authorized  In  submitting 
the  issue  of  manslaughter  and  aggravated  as- 
sault 

Appellant  Insists  that  the  evidence  re- 
qnires  a  charge  on  the  law  of  self-defense. 
We  do  not  think  this  issue  Is  presented  by 
the  evidence 

Appellant  Insists  that  the  court  erred  la 
falling  to  give  special  charge  No.  5,  which  la 
u  follows:     "If  you  find  uuder  the  court's 
charge  that  the  witness  Harrington  is  an  ac- 
complice as  that  term  is  defined,  and  that 
there  Is  no  evidence  In  this  case  tending  to 
corroborate  such  witness'  statement  that  de- 
fendant returned  to  the  house  of  deceased  a 
third  time,  then  you  will  discard  all  testi- 
mony as  to  the  third  visit  In  determining  the 
question  of  defendant's  guilt  or  innocence." 
We  do  not  think  the  court  erred  in  failing  to 
give  this  charge.    The  fact  that  appellant  re- 
torsed  to  the  house  after  the  beating  given 
dec-eased  In  the  first  instance  would  not  ex- 
clude the  subsequent  return  as  a  circum- 
stance going   to   show   defendant's   animus 
and  criminal  intent  and  to  illustrate  his  feel- 
ings at  the  time  of  the  previous  difflculty. 
But  appellant's  requested  charge  suggests  to 
us  a  more  serious  trouble.    It  appears  from 
the  Indictment   that   defendant   is   charged 
with  murder  by  striking  deceased   with  a 
piece  of  Iron  pipe.    Under  a  long  line  of  au- 
thmitles,  this  becomes  a  description  of  the 
offense,  and  must  be  proved  as  alleged.     It 
is  the  only  count  In  the  Indictment    Revert- 
ing to  the  facts  it  appears  fnmi  the  accom- 
plice's testimony,  that  defendant  returned  to 
the  house  after  giving   deceased   the   first 
berating,  and  renewed  the  difficulty.    On  this 
Ian  visit  of  defendant  the  evidence  Is  clear 
that  deceased  was  conscious,  and  that  de- 
fendant beat  or  engaged  In  an  altercation 
s^hi  with  him  In  the  house,  the  character  of 
which  is  not  made  known.    If  the  Jury  believ- 
ed from  the  evidence  that  defendant  killed 


deceased  during  the  inogress  ct  the  second 
difflculty,  and  that  the  same  was  not  done 
with  the  piece  of  iron  piping,  they  could  not 
convict  Um  under  this  indictment  In  this 
connection  we  note  that  the  learned  trial 
court,  among  the  latter  clauses  of  bis  charge, 
gives  the  following:  "If  you  have  any  rea- 
sonable doubt  of  the  corroboration  of  said 
witness,  If  you  believe  bim  an  accomplice  by 
other  evidence  tending  to  show  that  deceas- 
ed was  killed  by  a  piece  of  iron  piping,  you 
win  acquit"  This  evidently  was  Intended  to 
cover  appellant's  contention,  and  Is  sufficient 
For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


RAMBO  ▼.  STATE. 

(Ooait  of  CrimlBal  Appeals  of  TesKS.    June  11, 
1002.) 

HOUICIDB  —  BVIDBNCB  —  REBUTTAX.  —  IM- 
PEACHMENT—VIOLATION OF  RULB-CONTIN- 
CANCE— ARGUMENT  TO  JURY— FAILURE  TO 
CHAROB— WAJVBR   Or  OBJSCTION. 

1.  On  a  prosecution  for  murder,  where  there 
was  evideuce  that,  prior  to  the  killiuj;,  defend- 
ant's feelings  towards  deceased  were  friendly. 
evidence  that  defendant  bad  threatened  to  tcilf 
deceased,  was  admissible  in  rebuttal. 

2.  Where,  on  tiiai  for  murder,  tiie  rule  had 
been  invoked,  and  a  witness  who  was  siibsu- 
queutly  called  to  impeach  defendant  was  pres- 
ent iu  the  court  room  during  part  of  the  time 
that  defendant  testified,  but  u*t  w^ben  the  pred- 
icate for  impeachment  was  laid.  aUowiii^  the 
witness  to  testify  was  not  an  abuse  of  discre- 
tion. 

3.  In  a  prosecution  for  annler,  defendant 
asl>ed  a  continuance  because  tiie  dying  state- 
ment of  deceased  bad  been  mislaid  and  could 
not  be  found;  alleging  that  be  believed  it 
would  be  more  favorable  to  hJoi  than  the  tes- 
timony of  witnesses  aa  to  its  oouteutiL  'The 
evideuce  of  the  magistrate  who  took  the  stite- 
ment  was  almost  Identical  with  that  of  other 
witnesses  as  to  deceased's  statements  made  im- 
mediately after  be  was  shot,  and  it  was  not 
shown  on  appeal  what  difference  there  was  be- 
tween the  written  statement  and  the  testimony 
of  the  magistrate,  and  there  was  no  objection 
to  such  testimony  on  trial.  UM  not  error  to 
refuse  the  continnance. 

4.  On  trial  for  murder,  evidence  that  the 
brother  of  accnsed  remarked  at  the  time  of  the 
shooting,  "Take  care  of  my  6ddle  till  I  come 
back,''  was  excluded.  Counsel  for  prosecution 
said  in  his  argument  that  such  remark  was  in 
evidence,  and,  on  objection  by  defendant,  the 
court,  being  in  doubt,  said  nothing.  Held  not 
to  require  reversal  of  a  conviction,  especially 
where  no  charge  was  requested  on  the  matter. 

5.  On  prosecution  for  murder,  state's  coun- 
sel said  to  the  jury:  "There  is  too  much 
shooting  and  killing.  It  Is  getting  so  now  if  a 
man  puts  bis  hand  in  his  pocket  to  get  a  chew 
of  tobacco,  he  is  shot  down  like  a  dog;  and, 
of  course,  every  time  it  is  done  in  self-de- 
fense." On  objection  by  defendant,  the  court 
said:  "Well,  what  has  that  to  do  with  the 
case?  Nobody  is  being  tried  for  such  killing." 
No  charge  was  asked  to  exclude  such  argu- 
ment Held  not  to  require  reversal  of  a  con- 
viction. 

6.  Bvideuce  had  sufficient  to  support  a  eoa- 
riction  for  mnrder  in  the  second  degree. 

7.  Under  White's  Ann.  Code  Cr.  Proc.  art. 
723,  providing  that  disregard  by  the  court  of 
regulatioui  as  to  instructions  shall  not  be 
cause  for  reversal,  unless  excepted  to  at  the 
trial,  w  on  motion  for  a  new  trial,  an  objec- 
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tioD  to  •  faHure  to  charge  the  law  of  man- 
slaughter in  a  prosecution  for  homicide  la  too 
late  when  first  raised  on  appeaL 

Appeal  from  district  court,  Limestone  conn- 
t?:  li.  B.  Oobb,  Judge. 

Osie  Rambo  was  conTlcted  of  mnrder,  and 
appeals.    Affirmed. 

Klrabell  Bros.  &  Blackmon,  for  appellant 
R«bt  ▲.  John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Tills  appeal  la  from  a 
conylctlon  of  murder  in  the  second  degree, 
the  punishment  being  assessed  at  nine  years' 
imprisonment  in  the  penitentiary. 

The  state  proved  by  Joe  Llsles  that,  about 
a  week  before  the  homicide,  appellant,  in  the 
town  of  Grosbeeck,  said  to  him  that  he  (appel- 
lant) was  bloodthirsty,  and,  if  Ben  Reese  (de- 
ceased) did  not  give  up  the  place  that  he  was 
living  on,  that  he  expected  there  would  be 
trouble.  This  was  objected  to  (1)  becanse  the 
rule  bad  been  Invoked,  and  Joe  LJsles  bad 
been  In  the  court  bouse  and  heard  the  testi- 
mony of  defendant;  (2)  that  Llsles  bad  not 
been  subpoenaed  as  a  witness,  and  appellant 
bad  no  Intimation  that  be  wotdd  be  a  witness 
until  both  sides  had  rested  their  case,  and 
defendant  was  recalled  to  the  witness  stand 
by  the  state  for  the  purpose  of  laying  a  predi- 
cate for  Impeachment;  and  (3)  the  testimony 
was  not  in  rebuttal  of  any  evidence  <^ered 
by  defendant  It  is  not  asserted  in  this  bill  as 
a  fact  but  only  urged  as  a  ground  of  objec- 
tion, that  Lisles  bad  been  in  the  court  house 
and  heard  appellant's  testimony.  The  same 
may  be  said  as  to  the  second  ground.  It  Is 
assigned  as  a  reason  in  said  second  ground 
that  this  witness  had  not  been  called  until 
after  the  parties  bad  rested  their  case.  We 
do  not  think  there  is  any  merit  in  the  third 
ground.  This  testimony  embodied  or  carried 
with  It  a  threat,  and  indicated  the  condition 
of  appellant's  mind  towards  deceased.  There 
was  evidence  going  to  show  that,  all  the  time 
prior  to  the  itllUng,  appellant's  feelings  were 
friendly  towards  deceased.  But  even  If  it 
was  a  fact  that  the  witness  had  not  been 
under  the  rule,  this  bill  does  not  show  that 
the  discretion  of  the  court  in  permitting  the 
use  Of  testimony  of  witnesses  who  had  not 
been  placed  under  the  rule  was  abused.  Up- 
on the  motion  for  new  trial,  this  auestlon  was 
gone  into;  and  it  was  shown  that  the  witness 
was  not  in  the  court  room  when  defendant 
was  asked  the  question  as  to  whether  or  not 
he  told  said  witness  the  facts  related  by  blm, 
and  when  the  predicate  was  laid  for  the  intro- 
duction of  the  testimony  by  cross-examin- 
ing defendant;  that  at  the  time  of  this  occur- 
rence defendant  had  not  closed  his  case,  but 
subsequently  introduced  other  witnesses. 
This  matter  was  treated  on  the  trial  as  im- 
peachment It  was,  as  well,  original  testt 
mony. 

Bill  of  exceptions  No.  2  recites  that  appel- 
lant applied  for  a  continuance  for  the  testi- 
mony of  Jim  Richardson,  a  resident  of  Navar- 
ro county,  by  whom  be  expected  to  prove 


that  Seay  and  Mffls  In  tlie  summer  of  1901 
told  him  that  they  were  witnesses  against  ap- 
pellant and.  If  they  could  not  convict  defend- 
ant they  would  get  outside  testimony,  tf  nec- 
essary, as  they  bad  determined  on  bis  convic- 
tion; and,  further,  because  the  dying  state- 
ment of  deceased  had  been  mislaid  and  could 
not  be  found,  and  which  defendant  says  he 
believes  would  be  material,  and  more  favora- 
ble to  him  than  the  testimony  of  the  wit- 
nesses as  to  the  contents  of  said  statement 
The  evidence  of  the  statement  made  by  de- 
ceased to  the  magistrate  is  the  same — almost 
the  identical  language— detailed  by  the  other 
witnesses  as  to  deceased's  statements  made 
immediately  after  the  shooting,  and  before 
be  had  been  removed  from  the  place  of  the 
tragedy.  What  the  difference  was  between 
the  written  statement  and  that  testiSed  by  the 
magistrate  who  took  it  is  not  shown,  nor  at- 
tempted to  be  shown.  There  was  no  objec- 
tion urged  on  the  trial  to  the  testimony  of 
the  magistrate.  As  presented,  this  matter  Is 
not  erroneous.  The  application  for  the  contin- 
uance itself  is  not  In  the  record. 

During  the  trial  the  statement  of  Tom 
Rambo,  brother  of  defendant  to  the  effect 
that  he  remarked  at  the  time  of  the  shooting, 
"Take  care  of  my  fiddle  until  I  come  back," 
or  words  to  that  effect,  and  went  out  vras  ex- 
cluded; and  by  another  witness  that  said 
Tom  Rambo  said,  "Take  care  of  my  fiddle  if 
I  never  come  back,"  was  also  ruled  out.  Dur- 
ing the  argiunent  state's  counsel  referred  to 
this  matter,  and  said  that  It  was  in  evidence 
that  Tom  Rambo  used  the  expression  exclud- 
ed. Defendant's  counsel  objected,  and  said 
the  words  had  been  excluded,  but  state's 
counsel  contended  otherwise.  The  court  at 
the  time  was  In  doubt,  and  said  nothing. 
"Defendant  excepted  to  the  remarks  of  state's 
counsel,  and  the  failure  of  the  court  to  hold 
with  him."  This  bill  is  so  Indefinite  that  we 
are  unable  to  say  whether  or  not  the  expres- 
sions of  Tom  Rambo  were  in  evidence.  Be 
that  as  it  may,  it  is  not  of  sufficient  Impor- 
tance to  require  a  reversal  of  the  Judgment 
even  if  commented  on  by  counsel,  especially 
as  there  were  no  cliarges  requested  In  regard 
to  the  matter. 

Further  objection  was  Interposed  to  the  fol- 
lowing remarks  of  the  state's  counsel:  "Gen- 
tlemen of  the  Jury,  there  Is  too  much  shooting 
and  killing.  It  is  getting  so  now  if  a  man 
puts  his  hand  in  his  pocket  to  get  a  chew  of 
tobacco,  tbat  he  is  shot  down  like  a  dog;  and, 
of  course.  It  Is  every  time  done  In  self-de- 
fense." The  court  was  appealed  to  to  stop 
such  argument  and  the  court  remarked: 
"Well,  what  has  that  to  do  with  this  case? 
Nobody  Is  being  tried  for  such  killing." 
State's  counsel  said  he  did  not  wish  to  go 
out  of  the  record.  Appellant  excepted  to 
the  ruling  of  the  court  No  charge  was  asked 
by  appellant  to  exclude  this  character  of  ar- 
gument and  It  was  not  of  such  Importance 
as  to  require  a  reversal  of  the  Judgment 

There  are  some  affidavits  attached  to  ibt 

Digitized  by  VjOOQIC 


Tez.) 


BENSON  T.  STATB. 


165 


motion  for  new  trial  aeeklnf  to  attach  tbe 
trathfulnees  of  the  witness  Llsles.  Every  fact 
set  op  In  the  motion  for  new  trial  was  well 
known  to  appellant's  attorney.  If  true,  long 
before  the  trial.  The  affidavits  ot  two  of  the 
attorneys  are  filed,  attacking  the  truthful- 
ness of  Llsles'  testimony,  both  of  whom  testi- 
fied on  the  trial  of  the  case,  and  did  not 
mention  the  facts  set  np  in  tiieir  affidavits. 
Tliese  affidavits  do  not  contain  any  matter 
requisite  in  regard  to  newly  discovered  testi- 
mony. 

It  Is  contended  the  evidence  is  not  suffi- 
cient to  support  the  conviction.  In  substance, 
tbe  facts  are  that  there  was  a  party  at  the 
residence  of  deceased  at  night.  Defendant 
called  deceased  from  the  bouse,  and  they  went 
to  tbe  lot  near  by,  and  appellant  and  deceas- 
ed began  a  conversation  about  some  chickens 
tbat  bad  been  left  at  tbe  residence  of  deceased 
by  appellant's  mother.  Defendant  claimed 
tbere  were  nine,  and  deceased  admitted  only 
two.  Deceased  Informed  him  that  be  could 
tike  all  the  chickens  on  the  place.  Appel- 
lant offered  deceased  whisky,  which  he  twice 
drank;  and  appellant  Insisted  tbat  he  take  a 
tbird  drink,  which  was  declined.  Appellant 
stated  to  deceased  that  it  was  the  last  be 
would  get,  as  he  intended  to  kill  bim.  De- 
ceased begged  for  bis  life,  on  account  of  his 
wife  and  children.  Appellant  shot  five  times, 
either  of  two  of  the  shots  being  fatal.  After 
deceased  was  upon  tbe  ground,  be  again  beg- 
ged tor  bis  life,  and  appellant  placed  the 
muzzle  of  his  pistol  at  his  head,  bnt  It  snap- 
ped. Appellant  ran  away.  This  shows  a 
clear  case  of  murder  ia  the  second  degree,  at 
least  Appellant's  testimony  Is  to  the  effect 
tbat  deceased  raised  a  row,  and  made  an  at- 
tack on  blm  with  a  pocketknife;  tbat  be  ran, 
deceased  following  and  cutting  at  him;  tbat 
he  flred  two  shots  while  thus  retreating; 
that  deceased  caught  him  by  the  shoulder  and 
Jerl^ed  him  around,  still  trying  to  cut  bim, 
when  be  flred  the  other  three  shots.  Deceas- 
ed admitted  in  his  dying  statement  tbat  he' 
had  a  knife  at  tbe  time  tbe  quarrel  came  up, 
sticking  it  into  a  fence  rail;  tbat,  when  de- 
ceased threatened  to  kill  bim  and  drew  bis 
pistol,  he  ran,  dropping  tbe  knife;  that  be 
tried  to  reach  tbe  bouse,  and  appellant  cut 
blm  off  by  getting  In  front  of  blm,  and  shot 
bim.  It  la  shown  by  tbe  testimony  that  the 
taiife  was  on  the  opposite  side  of  the  fence, 
and  some  distance  from  where  tbe  body  of 
the  deceased  was  found.  We  think  tbe  testi- 
mony for  the  state  fully  sustains  tbe  con- 
viction. 

It  is  complained  here  for  the  first  time 
tbat  tbe  court,  erred  under  the  above  facts. 
In  falling  to  charge  on  manslaughter.  Under 
the  construction  placed  upon  article  723, 
White's  Ann.  Code  Cr.  Proc.,  this  question 
comes  too  late  when  raised  for  tbe  first  time 
In  the  appellate  court  It  therefore  cannot 
be  considered. 

Ai  presented  by  this  record,  tbe  Judgment 
most  be  affirmed,  and  it  is  so  ordered. 


BENSON  T.  STTATB. 

(Court  ot  Criminal  Appeals  of  Texas.    June  11, 
1902.) 

THBFT  ntOH  PBRSON— BVIDBNCB-IMSTRUC- 
TIONS. 

1.  On  a  prosecution  for  theft  from  the  per- 
son, a  witness  testified  over  objection  that  the 
prosecuting  witness  ideutified  the  money  as 
that  lost  by  him;  the  grounds  of  objection  b»- 
Ing  that  defendaut  was  not  present  at  the  con- 
versation; that  tbe  testimony  was  hearsay,  and 
injurious  to  the  rights  ot  defendant.  Held,  tbat 
the  grounds  of  objectiou  stated  were  not  equiv- 
alent to  a  certificate  by  the  trial  judge  tbat 
the  testimony  was  admitted  under  the  circum- 
stances stated  in  tbe  objections. 

2.  On  a  prosecution  for  theft  from  the  per- 
son, It  was  competent  for  the  witness,  under 
certain  drcnmstances,  to  Have  g.ven  a  de- 
scription of  the  bill  found  In  possession  of  de- 
fendaut, and  then  have  stated  that  he  was  en- 
abled to  identify  said  bill  from  a  description 
which  had  been  giro-i  him  by. the  owner. 

3.  On  a  prosecution  for  theft,  it  was  not  er- 
ror to  cause  accused  to  stand  up,  so  that  he 
might  be  identified  by  a  wituessi. 

4.  If  It  were  error  to  also  require  him  to  pot 
his  hat  ou,  the  evidence  bcin^  withdrawn  fn>na 
the  jury,  tbere  was  no  projadice. 

6.  On    a   prosecution   for   theft,    It   was    not 

Prejudicial  to  permit  a  witness  to  testif}'  that 
efendant  told  him  he  won  the  money  alleged 
to  have  been  stolen;  the  tastimouy  being  sub- 
sequently withdrawn,  and  tbe  defendant  hav- 
ing relied  on  the  same  testimony  in  defense. 

6.  Where,  on  a  prosecution  for  theft,  the  de- 
fense was  tbat  accused  bad  won  tbe  money  al- 
leged to  have  been  stolen,  and  be  claimed  he 
bad  made  such  explanation  when  arrested,  the 
court  having  charged  on  tbe  defense,  it  was 
not  error  not  to  charge  on  the  explanation. 

Appeal  from  district  court,  Bl  Paso  county; 
A.  M.  Walthall,  Judge. 

O.  D.  Benson  was  convicted  of  theft  from 
tbe  person,  and  appeals.    Affirmed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  tbe 
State. 

HEMDERSON,  J.  Appellant  was  convict- 
ed of  theft  from  tbe  person,  and  bis  pun- 
ishment assessed  at  confinement  in  tbe  pen- 
itentiary for  a  term  of  five  years;  hence  this 
appeal. 

Appellant  excepted  to  the  action  of  tbe 
court  In  permitting  state's  witness  White  to 
testify  tbat  tbe  witness  O'Brien,  the  party 
from  whom  tbe  money  was  alleged  to  have 
been  stolen.  Identified  tbe  ^20  gold-certificate 
bill  as  one  lost  by  blm  tbe  night  before.  The 
objection  to  this  testimony  was  threefold: 
(1)  Defendant  was  not  present  at  tbe  time 
tbe  conversation  took  place  between  witness- 
es White  and  O'Brien;  (2)  tbe  testimony  was 
hearsay;  (3)  tbe  testimony  was  Injurious  to 
tbe  rights  of  defendant  Tbe  grounds  of  ob- 
jection stated  were  not  equivalent  to  a  cer- 
tificate by  tbe  trial  Judge  that  the  testimony 
was  admitted  under  tbe  circumstances  stated 
in  the  objections  urged.  For  aught  tbat 
we  know,  there  were  .circumstances  connect- 
ed with  tbe  admission  of  the  testimony  tbat 
rendered  It  unobjectionable.  Furthermore, 
as  explained  by  tbe  court,  we  think  tb*  tes- 
timony was  admissible. 
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The  second  bin  to  In  relation  to  the  same 
matter.  Tbe  witness  White,  It  seems,  was 
permitted  to  state  that  he  Identified  tbe  $20 
gold  certificate  from  a  description  given  bim 
by  O'Brien,  the  party  from  whom  It  was 
alleged  to  have  been  taken.  Hie  objections 
urged  to  this  testimony  were  that  It  -was 
hearsay,  Irrelevant,  and  Immaterial.  It  has 
l^een  held  by  this  court  that  an  objection  that 
the  testimony  is  irrelevant  and  immaterial 
iloes  not  properly  raise  an  objectloa  Ham- 
blin  V.  State  (Tex.  C*.  App.)  50  S.  W.  1019. 
We  virould  farther  observe  that  it  to  not 
shown  by  the  statement  In  the  bill  that  the 
testimony  was  hearsay.  Besides,  we  think  it 
was  competent  for  the  witness  O'Brien,  nn- 
der  certain  circumstances,  to  have  given  a 
description  of  the  bill  found  in  possession  of 
defendant,  and  then  have  stated  that  be  was 
enabled  to  Identify  said  bill  from  a  descrip- 
tion which  had  been  given  blm  by  the  owner. 

During  the  progress  of  the  trial,  while  tbe 
witness  Mrs.  Meyar  was  being  examined  by 
tbe  state,  appellant  was  required  to  stand  up 
and  put  his  hat  on,  so  that  the  witness  might 
see  him  in  that  condition,  and  then  apeak  as 
to  his  identification.  This  was  objected  to 
on  the  ground  that  it  was  compelling  the  de- 
fendant to  testify  against  himself.  We  have 
no  doubt  tbat  It  was  competent  for  the  court 
t»  have  defendant  stand  np  so  witness  might 
see  him.  If  the  further  fact  that  he  was  re- 
quired to  pat  his  hat  on  was  not  authorized, 
then  all  this  erldeBce  was  withdrawn  from 
the  Jury,  and  we  do  not  believe  It  was  calcu- 
lated to  injure  him.  Th«  admission  of  this 
testimony  would  seem  to  be  In  accordance 
with  the  doctrine  laid  down  In  Walker  r. 
State.  7  Tex.  App.  245.  32  Am.  Rep.  595, 
thoitph  In  that  ease  tire  matter  did  not  tran- 
spire In  the  presence  of  the  Jury,  but  outside 
the  court  room,  while  the  party  was  under  ar- 
rest. And  see  Jlclver  v.  State  (Tex.  Cr.  App.) 
87  S.  W.  745.  In  Gnllaber's  Case,  28  Tex. 
App.  247,  12  S.  W.  1087,  and  Leeper's  Case, 
2&  Tex.  App.  63,  14  S.  W.  398,  the  question 
here  presented  was  not  decided,  as  the  court 
in  said  cases  held  that  the  bill  of  exceptions 
did  not  properly  raise  the  question.  In  addi- 
tion to  what  has  been  said,  we  would  further 
observe  tbat  the  question  of  appellant's  iden- 
tity, as  being  the  same  person  who  was  with 
O'Brien,  the  prosecutor,  at  the  time  testified 
nbont  by  tbe  witness  Mrs.  Meyar,  is  not  con- 
troverted. Tills  was  proven  both  by  the  state 
and  defendant;  and  appellant  had  the  bene- 
fit of  a  charge  on  bis  statement  that  he  won 
the  money  from  O'Brien. 

Appellant  Insists  that  the  court  should  not 
have  permitted  tbe  witness  Stewart  to  tes- 
tify that  defendant  told  him  that  he  bad  won 
the  money  alleged  to  have  been  stolen,  be- 
cause at  tbe  time  appellant  was  under  arrest 
This  testimony  was  subsequently  withdrawn 
by  the  court  from  the  Jury;  and  we  fall  to 
see  how  It  could  Injure  appellant,  inasmuch 
as  be  reUed  oa  this  same  testimony  in  his 
defeusai. 


Appellant  complahis  of  tbe  charge  of  tbe 
court  because  It  failed  to  particularly  iBstroct 
the  Jury  with  reference  to  his  defense,  which 
was  that  he  claimed  to  have  won  the  money 
found  In  his  possession  and  alleged  to  have 
been  stolen;  and  he  also  claims  that  this 
was  the  explanation  given  by  him  when  he 
was  found  with  the  money,  and  tbe  court 
failed  to  charge  on  bis  explanation.  By  re- 
ferring to  the  court's  charge.  It  win  b*  seen 
that  the  Judge  instructed  the  Jury  with  ref- 
erence to  appellant's  defense;  that  is.  they 
were  told,  if  defendant  won  said  money,  to 
acquit  blm;  or,  if  they  had  «  reasonable 
doubt  on  that  subject,  to  give  blm  the  bene- 
fit of  the  doubt,  ar.-T  acquit  him.  This  was 
the  explanation  made  by  appellant,  as  testi- 
fied to  by  state's  witnesses,  and,  the  court 
having  charged  on  said  defense.  It  was  net 
necessary  to  again  charge  on  It  in  the  way 
of  an  explanation.  Hays  t.  State,  36  Tex. 
Cr.  R.  533,  38  S.  W.  171. 

We  have  examined  the  record  carefnlly, 
and  In  our  opinion  it  contains  no  erron.  The 
facts  authorized  the  Jury  to  find  appellant 
guilty,  and  the  Judgment  is  afllrmed. 


CITY   OF   DALLAS   T.    LEMTZ. 

(Conrt  of  Civil  Appeals  ot  Texas.     June   11, 

190Z) 

HUNICIPALi  CORPORATIONS— SIDEWALKS-CON- 
8TRUCT10N— DEFECTS— PERSONAL.  INJURIES 
—LIABILITY— SPECIAL  PRIVILEGES  AND  IM- 
MUNITIES—ST  ATUTKS. 

1.  Charter  City  of  Dallas  18I»,  I  159.  pro- 
vides tbat  when  a  property  owner  has  fuilt-d 
to  comply  with  an  order  by  the  dty  for  the 
ConstruptioD  of  a  sidewalk  the  city  may  con- 
struct it  and  acquire  a  lien  on  tbe  pitipcrty  for 
the  cost  of  tbe  walk,  and  declare*)  thut  iu  th>-' 
event  tbat  bccau.se  the  suuic  adjuiiia  a  hoiuc- 
stead,  "or  for  any  other  reasou,"  the  city  is 
niialile  to  lawfully  compel  tiie  owner  to  con- 
struct and  repair  a  sidewalk  by  fixinif  a  ilea 
on  his  property  for  tbe  co:>t,  tbe  city  sh.ill 
not  be  lialile  for  damn^'s  by  reason  of  defects 
not  immediately  occasioned  by  the  dire<t  act 
of  the  city  officials.  Ueld  that,  the  proTisiou 
of  the  charter  fixing  a  lieu  having  been  held  to 
be  void,  tbe  city  was  not  liable  in  damages 
for  injuries  due  to  defects  not  immediattly  oc- 
casioned by  it. 

2.  The  section  was  a  re-enactment  of  a  simi- 
lar section  in  the  former  charter,  with  the  ad- 
dition of  the  absolvinK  clause.  Held,  tbat  tho 
fact  that  the  old  section  relating  to  tiie  ac- 
quiring of  the  lien  had  been  held  invalid  did 
not  render  tbe  entire  new  section  void. 

3.  Tbe  act  was  not  uncoustiiuliunal  aa  grant- 
ing an  iramuuity  not  allowed  to  other  niiinici- 

§al  corporations,  as  Bill  of  Rights,  art.  1,  S 
,  declaring  no  man  or  set  of  men  entitled  to 
special  privileges  or  immunities,  does  not  refer 
to  municipal  corporations. 

Appeal  from  district  court.  Dallas  county: 
T.  F.  Nash,  Judge. 

Action  by  Addle  liCnti  against  the  city  of 
Dallas.  From  a  Judgment  for  pUUntiff,  de- 
fendant appeals.    Reversed. 

Appellee  recovered  Judgment  against  tbe 
city  of  Dallas  for  damages  for  personal  in- 
juries sustained  from  falling  through  a  grate 
in  a  sidewalk.    Aa  we  regard  tbe  question 
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presented  by  the  17tli,  18th,  and  lOth  assign- 
ments aa  concloaive  of  the  case,  we  shall 
not  consider  the  other  assignments.  The 
facts  that  relate  to  the  question  considered 
are  substantially  as  follows:  There  was  an 
extension  of  the  cellar  to  the  boUdlng  in 
(juestion  out  under  the  pavement,  over  which 
there  was  a  grate,  which  was  brolien,  and 
into  wtiicii  the  child  fell.  The  accident  oc- 
curred about  December  22,  1880.  The  build- 
ing and  pavement  had  been  constructed  a 
few  years  before.  There  is  nothing  in  the 
evidence  to  show  that  the  defect  was  due  to 
the  direct  act  of  the  city  or  its  officers.  The 
duuter  of  the  city  (section  159,  charter  1899) 
provides  that  the  cost  of  constructing  side- 
vaiJis,  including  curbing  and  guttering  and 
tlie  keeping  of  the  same  in  repair,  together 
with  the  cost  of  collection,  shall  be  defrayed 
entirely  by  the  property  owners  of  the  lots 
and  blocks  fronting  on  the  sidewall^s  to  be 
constructed  according  to  the  number  of  feet 
frontage  owned  by  each.  The  remaining 
provisions  of  the  section  are  here  copied: 
"Wlienever  the  city  council,  by  resolution  or 
otherwise,  orders  the  construction  of  any 
(idewallc  It  shall  specify  the  kind  of  side- 
walk required  to  be  constructed  and  the 
width  of  same  to  lie  so  constructed,  and 
therei^on  the  city  engineer  shall  issue  a  no- 
tice which  «hall  be  served  upon  tl>e  owner 
of  such  property,  if  in  the  city,  or  if  such 
owner  shall  be  out  of  the  city,  such  notice 
sliall  be  published  in  some  newspaper  pub- 
lished In  the  city  of  Dnllas  five  consecutive 
days.  Such  notice  ahall  state  the  place 
wliere  such  sidewalk  is  required  to  be  con- 
stmcted.  tbe  kind  «f  sidewalk  required  to 
be  constructed  and  the  width  thereof,  and 
tlie  lengtta  of  time,  which  shall  not  l>e  more 
tiiao  thirty  days  from  the  date  of  the  serv- 
ice of  sncb  notice,  within  which  such  side- 
walk is  required  to  be  eonstructed,  and  that 
tueb  pn^terty  owner  must  proceed  to  con- 
struct the  same,  ot  appear  before  the  city 
council  at  a  regular  meeting  giving  the  date 
of  such  meeting,  and  show  cause  why  the 
tame  should  not  be  constructed;  and  If  such 
property  owner  shall  not  construct  the  same 
within  the  time  required  by  the  city  council 
Id  the  order  or  reKoIution  of  the  city  council 
requiring  the  same  to  be  constructed,  or  shall 
not  be  excused  from  constructing  the  same 
br  the  city  council,  the  city  council  shall 
advertise  for  bids  for  the  construction  of 
such  sidewalk,  and  shall  let  a  contract  there- 
for to  the  lowest  responsible  bidder,  in  the 
discretion  of  the  council;  such  contract  may 
be  tot  any  length  or  amount  of  sidewalk. 
As  soon  as  practicable  after  the  letting  of 
such  contract  the  city  engineer  shall  furnish 
the  city  council  a  statement  showing  the 
same  of  ttae  owners  of  the  property  abutting 
on  the  sidewalk  so  constructed,  if  Imown,  if 
not  known,  shall  so  state,  and  a  description 
of  the  property  owned  by  such  owners  and 
tlK  cost  of  the  BidewHik  immediately  in  front 
of  the  property  ao  improved,  and  aucb  coat 


shall  be  levied  and  assessed  by  the  city 
council  by  ordinance  against  the  property  ac- 
cording to  such  statement  by  the  city  en- 
gineer, and  said  tax  shall  be  a  lien  against 
such  property  from  the  date  of  the  lettmg 
of  such  contract  Such  ordinance  shall  state 
the  amount  of  such  tax  against  such  re- 
spective lots  or  subdivisions  of  land,  and  the 
time  when  the  same  shall  become  due  and 
delinquent;  and  if  the  same  shall  not  be 
paid  when  due,  the  city  collector  shall  pro- 
ceed, as  soon  as  practicable,  to  advertise  and 
sell  such  property  for  the  payment  of  such 
taxes,  provided  in  cases  of  sale  of  such  prop- 
erty for  ad  valorem  taxes:  provided,  that  it 
shall  not  be  necessary  that  such  sale  shall 
take  place  at  the  same  time  as  sales  of  prop- 
erty for  ad  valorem  taxes.  In  the  event  that 
because  the  same  adjoins  a  homestead,  or 
for  any  other  reason,  the  city  is  unable  to 
lawfully  compel  the  owner  to  construct  and 
repair  a  sidewalk  by  flxiog  a  lien  on  his 
property  for  the  cost,  the  city  of  Dallas  shall 
never  be  liable  for  damages  to  any  person 
or  property  by  reason  of  any  defect  in  any 
such  sidewalk  not  immediately  occasioned  by 
the  direct  act  of  the  city,  or  of  some  ofHcer 
for  whose  acts  the  city  is  responsible  at  law; 
and  in  all  cases  the  property  owner  on  whose 
property  any  sidewalk  abuts,  shall  be  under 
the  duty  to  the  pubHc,  as  well  as  to  the 
city,  to  keep  the  said  sidewalk  in  repair,  and 
shall  be  primarily  liable  to  any  and  all  per- 
sons for  any  injuries  whatever  occasioned  to 
them  or  their  property  by  reason  of  any  such 
defect  ooeucring  by  reason  of  the  neglect  or 
omission  of  such  property  owner  to  repair 
such  sidewalk  and  to  keep  the  same  in  re- 
pair, or  by  reason  of  his  unlawful  or  wrong- 
ful act  in  the  event  of  a  Judgment  against 
the  city  in  ail  such  cases  where  the  property 
owner  la  made  liable  for  damages  by  the 
provisions  of  this  section,  the  city  shall  b« 
entitled  to  a  recovery  over  against  any  such 
property  owner  held  to  be  primarily  liable 
for  such  damages  under  the  provisions  afore- 
said." 

W.  T.  Henry  and  Jas.  3.  Collins,  for  ap- 
pellant. "W.  T.  Strange  and  Crawford  A 
Crawford,  for  appellee. 

JAMES,  C.  J.  (after  stating  the  facts). 
The  above  section  of  the  charter,  which  was 
In  force  when  this  event  occurred,  expressly 
exempts  the  city  of  Dallas  from  liability  for 
injuries  such  as  w»«  sustained  in  this  case, 
"In  the  event  that  because  the  sidewalk  ad- 
Joins  a  homestead  or  for  any  other  reason 
the  city  is  unable  to  lawfully  compel  the 
owner  to  construct  or  repair  a  sidewalk  by 
fixing  a  lien  on  his  property  for  the  cost" 
Charter  1809,  (  159.  The  ruling  of  our  su- 
preme court  in  Hutcbeson  t.  Storrie,  92  Tex. 
685,  51  S.  W.  848,  45  L.  R.  A.  289.  71  Am. 
St  Rep.  884,  and  practically  reattlrmed  In 
City  of  Dallas  v.  Meyers  (Tex.  Civ.  App.) 
55  S.  W.  742,  In  which  writ  of  error  was 
denied,  la  that  the  provision  5kf,tba  chijrter 
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rel«t}Te  to  fixing  a  lien  Is  roid.  If  so,  It 
f<^ow8  that  the  city  Is  absolved  by  Hie  leg- 
islature from  liability,  the  defect  not  appear- 
ing to  have  been  Immediately  occasioned  by 
the  direct  act  of  the  city,  w  of  some  officer 
for  whose  acta  the  dty  is  responsible  by  law. 

We  regard  said  section  159  in  Itself  as  a 
plain  and  consistent  enactment.  It  was 
clearly  the  purpose  of  the  legislature  to  re- 
lieve the  city  from  liability  for  accidents  oc- 
curring from  defective  sidewalks,  if  for  any 
reason  whatever  the  city  should  be  unable 
to  exercise  the  power  given  by  Its  charter, 
and  thereby  secure  a  lien  on  abutting  prop- 
arty  for  the  expense  of  construction  and  re- 
pairs. At  the  time  of  the  enactment  of  this 
charter  of  1800  it  was  probably  not  known 
that  there  was  any  impediment  to  securing 
such  a  lien  except  as  to  abutting  homestead 
propeetj.  Nevertheless  tlie  legislature  con- 
templated the  possibility  of  other  obstacles, 
and  proceeded  in  terms  to  absolve  tlie  city 
from  liability  in  the  class  of  cases  where 
such  lien  could  not  be  secured,  not  only  on 
account  of  homestead,  but  for  any  other  rea- 
son, showing  unmistakably  the  Intent  to  save 
the  city  from  responsibility  for  accidents  If 
there  existed  any  legal  obstade  to  its  reim- 
bursing itself  for  the  expense  by  recourse  on 
the  abutting  property. 

The  new  section  (No.  150)  Is  the  same  as 
section  150  of  the  previous  charter,  except 
that  the  present  section  contains  an  addi- 
tion beginning  with  the  words,  "In  the  event 
that  because  the  same  adjoins  a  homestead," 
etc.  It  is  contended  that  the  entire  section 
is  void,  because  In  Hutcheson  t.  Storrie  the 
old  section  was  held  void,  and  the  addition 
is  so  interwoven  and  interlaced  with  the  old 
section  that  without  reference  to  the  old  the 
addition  is  "nonsensical  and  unintelligible"; 
and  "where  the  various  parts  of  an  act  are 
so  mutually  connected  with,  and  dependent 
on,  each  other,  as  conditions,  considerations, 
or  compensations  for  each  other,  as  to  war- 
rant the  belief  that  the  legislature  intended 
them  as  a  whole,  if  one  part  is  unconstitu- 
tional the  whole  must  fall."  These  principles 
are  without  application  to  the  section  in  ques- 
tion. The  old  section  may  have  been  in- 
valid, but  the  intent  of  the  legislatm^  in  en- 
acting the  new  one  to  absolve  the  city  from 
liability,  if  it  was  powerless  for  any  reason 
in  reference  to  securing  the  lien  on  abutting 
property,  appears  to  have  been  one  of  the 
principal  motives  for  amending  the  section. 
At  that  time  It  knew  only  of  the  Inability 
to  create  the  lien  on  homesteads,  but  It  was 
particular  to  extend  immunity,  if  for  any 
other  reason  a  Uen  could  not  be  secured, 
which,  of  course,  contemplated  any  reason 
by  which  its  power  to  secure  a  lien  should 
fail.  In  our  opinion,  the  enactment  was  in- 
tended to  operate  as  exempting  the  city 
from  liability,  if  the  provision  made  for  the 
Hen  should  prove  to  be  void,  and  it  Is  «>• 
titled  to  be  given  that  effect 

It  ia  also  insisted  that  the  act  la  void  be- 


cause It  attempts  to  confer  on  tbe  city  of 
Dallas  an  Immunity  not  allowed  other  mu- 
nicipal corporations.  This  we  are  also  una- 
able  to  sustain.  There  Is  no  constitutional 
limitation  on  the  power  of  the  legislature  to 
grant  the  Immunity  sought  to  be  extended  by 
this  act  Section  S,  art  1,  of  the  bill  of 
rights,  declares  that  no  man  or  any  set  of 
men  is  entitled  to  exclusive  separate  emclu- 
ments  or  privileges  but  in  consideration  for 
public  service.  This  plainly  has  reference 
to  individuals,  associations,  and  private  cor- 
porations, and  not  to  municipal  corporations. 
State  V.  Caffery  (La.)  22  South.  756.  On 
power  of  the  legislature  to  exempt  ■  city 
from  liability  with  respect  to  this  class  of 
actions,  see  City  of  Houston  ▼.  Isaacks,  C8 
Tex.  118,  3  S.  W.  093. 

We  are  aware  that  the  supreme  court  of 
the  United  States  in  the  case  of  Town  of 
Tonawanda  v.  Lyon,  181  U.  S.  380,  21  Sup. 
Ct  609,  45  Jj.  Ed.  008,  has  explained  its 
decision  in  Village  of  Norwood  v.  Baker,  172 
U.  S.  200,  10  Sup.  Ot  187,  43  L.  Ed.  443,  as 
not  intending  to  declare  void  a  provision  sucli 
as  contained  in  the  present  charter  of  Dallas 
as  to  assessments  against  adjoining  property, 
and  as  intending  to  hold  that  the  assessment 
made  under  such  a  provision  by  the  front- 
foot  rule  will  be  declared  void  if  substantially 
in  excess  of  the  benellts  to  the  property,  and 
that  court  refused,  under  the  circumstances 
of  the  case,  to  give  relief  against  an  assess- 
ment under  the  New  fork  statute,  which 
was  in  effect  the  same  as  the  provision  of 
this  charter.  The  statute  Itself  was  treated 
a*  valid,  such  being  the  settled  mling  thereon 
In  the  state  of  New  York.  In  the  above 
cases  the  court  was  testing  the  legislative 
provisions  with  reference  to  the  federal  con- 
stitution. In  Hutcheson  v.  Storrie  the  sn- 
preme  court  of  this  state  approved  the  rule 
in  the  Village  of  Norwood  Case,  as  under- 
stood by  it  and  other  courts  as  well,  and  by 
the  Justices  who  dissented  In  the  Town  of 
Tonawanda  Case.  The  decision  in  Hutche- 
son V.  Storrie  was  no  doubt  in  large  meas- 
ure due  to  the  opinion  In  the  Village  of  Nor- 
wood Case,  but  the  court  did  not  merely 
follow  it,  but,  upon  reasoning  of  its  own, 
passed  upon  the  validity  of  the  provision  in 
question,  and  held  It  void  with  reference 
to  the  provisions  (rf  our  state  constitution. 
It  ia  an  authoritative  holding,  and  settles  the 
law  in  this  state  that  under  the  constitution 
of  this  state  the  provision  as  framed  Is  not 
merely  relatively  void,  but  absolutely  void, 
and  It  should  be  so  given  effect  by  ua. 

We  conclude  that  the  Judgment  should  be 
reversed,  and  Judgment  ben  rendered  for 
appellant 

On  Motion  for  Rehearing, 

(June  26,  1002.) 

We  recognize  the  fact  that  the  coorta  gen- 
erally, including  now  the  supreme  court  of 
the  United  States,  bold  the  provision  In  quea- 
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Hon  to  be  valid.  Bat  there  can  be  no  ques- 
tion tbat  the  rule  as  announced  In  Hutche- 
wo  T.  Storrie.  82  Tex.  685,  51  S.  W.  848,  45 
L.  B.  A.  289,  71  Am.  St.  Itep.  884,  U  one 
which  the  supreme  court  of  the  state  may 
apply  to  an  enactment  of  the  state,  in  the 
exercise  ot  Its  Judicial  iwwer,  nor  can  there 
be  any  doobt  as  to  the  Justice  and  -wisdom 
•f  the  rule.  It  would  be  useless  to  say 
what  we  would  do  but  for  the  decision  in 
Hutcheson  v.  Storrie.  The  power  to  finally 
adjudicate  and  settle  the  status  of  this  en- 
actment with  reference  to  the  terms  of  our 
state  constitution  resides  In  the  supreme 
court  of  the  state,  and  we  have  no  disposi- 
tion but  to  follow  its  decision,  so  long  as  the 
above  case  Is  not  reversed. 
The  motion  is  overruled. 


SOUTHERN  OIL  CO.  v.  COLQUITT  et  tL« 

(Court  of  ClvU  Appeals  of  Texas.     Feb.  22, 

1902.) 

B0HESTEAI>-OIL  LEASIt-WIFB'S  SIQNATURB. 

Under  Batts'  Ann.  Civ.  St.  art.  636,  pro- 
viding: that  the  homestead  of  a  family  cannot 
be  conveyed  by  the  owner,  if  a  married  man, 
withont  the  siKnatttre  and  separate  acluiowledg- 
ment  of  the  wife,  a  hnsband  aloiie  cannot  give 
a  lease  authorising  the  lessee  to  bore  for  and 
extract  oU  and  gas  from  the  homestead,  and 
(rect  machinery  and  lay  pipes  thereon,  for  the 
period  of  five  years,  with  the  right  of  indefinite 
reoewal  by  payment  of  a  specified  rental. 

Appeal  from  district  court,  Navarro  coun- 
ty: L.  B.  Cobb,  Judge. 

.\ction  by  the  Southern  Oil  Company 
against  W.  F.  Colquitt  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

On  the  2l8t  day  of  January,  1901,  appel- 
lant by  petition,  applied  to  the  Judge  of  the 
district  court  for  the  thirteenth  Judicial  dis- 
trict for  an  injunction  against  appellees,  re- 
straining and  enjoining  them  from  alnlilng 
certain  oil  wells  and  taldng  oil  from  under 
a  certain  tract  of  land  In  Navarro  county. 
A  temporary  order  of  injunction  was  grant- 
ed On  the  2d  day  of  February,  1901,  ap- 
pellees filed  exceptions  to  the  petition,  an- 
swered under  oath,  and  filed  a  motion  to  dis- 
solve the  Injunction.  On  the  14th  day  of 
May,  1901,  the  exceptions  and  demurrers  to 
the  petition  were  heard,  and  all  demurrers 
were  overruled,  except  special  demurrers  No. 
2  and  No.  5,  pointing  out  that  the  property 
trns  homestead,  and  not  subject  to  the  lease 
declared  on  In  appellant's  petition,  because 
it  appeared  that  Towns,  one  of  the  appellees, 
was  a  married  man  at  tbe  time  of  the  al- 
leged transaction,  and  the  property  was  home- 
stesd,  and  it  did  not  apipear  that  the  wife  of 
Towns  Joined  in  the  lease  or  participated  in 
the  transaction  alleged  In  plaintiff's  petition. 
These  demurrers  were  sustained.  Appellant 
dedlning  to  amend,  the  case  was  dismissed. 

'  Wrtt  at  errcr  denM  by  suprema  court  Jaae  U^ 


Appellant  gave  notice  of  appeal,  and  perfect- 
ed its  appeal  to  this  court  There  are  two 
assignments  of  error  in  tbe  record,  both  of 
them  presenting  the  proposition  that  the  wife 
of  Towns,  one  of  the  appellees,  was  not  a 
necessary  party  to  the  oil  lease  affecting  the 
homestead  of  Towns  and  wife,  and  that  said 
oil  lease  and  transaction  declared  on  by  ap- 
pellant did  not  purport  to  be  a  conveyance 
of  any  part  of  tbe  homestead  of  Towns  and 
wife,  as  made  it  necessary  for  the  wife  of 
Towns  to  sign  and  prlvUy  acknowledge  such 
lease.  Tbe  petition.  In  substance,  alleges 
tbat  on  the  8d  day  of  February,  1897,  Towns 
owned  and  was  in  possession  of  the  land  de- 
scribed, being  100  acres  In  Navarro  county; 
that  on  that  date  he  was  a  married  man,  the 
land  was  community  property  of  Towns  and 
wife,  and  they  were  living  upon  It,  occupying 
and  enjoying  the  said  tract  of  land;  tbat  on 
the  3d  day  of  February,  1897,  said  Towns 
and  wife  were  using  the  land  for  agricultural 
purposes  (that  Is  to  say,  they  were  cultivat- 
ing croiw  of  com  and  cotton  and  other  agri- 
cultural products  thereon,  as  before  stated), 
and  were  residing  thereon;  that  at  the  time 
said  Towns  executed  and  delivered  said  writ- 
ten contract  to  the  Petroleum  Oil  Association 
of  Corslcana,  by  which  he  gave  the  said  as- 
sociation the  right  to  enter  upon  said  land 
nod  sink  wells  thereon,  and  take  from  be- 
neath the  surface  thereof  oil,  gas,  and  wa- 
ter; that  In  said  contract  it  was  provided 
that  in  consideration  of  the  said  Petroleum 
Oil  Association  sinking  the  necessary  wells 
for  reaching  the  oil,  gas,  or  other  minerals 
In  and  under  the  land,  and  to  remove  them 
therefrom,  the  said  association  should  have 
nine-tenths  of  the  said  product,  and  said 
Towns  one-tenth,  and  it  was  further  provid- 
ed and  made  a  part  of  the  conslderatioa  of 
said  contract  that  the  said  Towns  should 
have  the  right  to  use  for  domestic  purposes 
such  gas  as  he  desired,  by  making  his  own 
connection  with  said  wells.  A];>pellant  was 
griven  the  right  to  lay  the  necessary  idpes 
for  conducting  said  water  and  gas,  and  re- 
moving the  gas  and  oil  from  said  land.  The 
right  to  enter  upon  said  land,  and  operate 
for  oil,  gas,  and  other  minerals,  and  to  re- 
move the  same,  was  made  subject  to  the 
right  of  said  Towns  and  wife  to  occupy  and 
use  the  said  land  for  agricultural  and  all  oth- 
er purposes,  and  said  association  was  made 
responsible  for  all  damage  done  to  crops,  and 
was  required,  whenever  so  directed  by  said 
Towns,  to  bury  all  pipes,  so  as  not  to  Inter- 
fere with  the  use  of  said  land  for  agricul- 
tural purposes.  That  by  the  terms  of  said 
contract  the  said  Petroleum  Oil  Association 
and  its  assigns  had  the  right  within  five 
years  from  the  3d  day  of  February,  1897,  to 
enter  on  said  land,  and  operate  for  oil,  gas, 
and  other  minerals;  and  It  was  alleged  that 
the  time  had  not  expired  within  which  ap- 
pellant could  exercise  this  right,  and  would 
not  expire  until  tbe  3d  day  of  February,  1902. 
The  said  Instrument,  after  being  executed 
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and  delivered  by  the  said  Towns,  was  by 
him  acknowledged  and  properly  recorded  in 
the  county  clerk's  ottice  of  Navarro  county. 
This  contract  made  with  the  said  Towns 
was  by  the  Petroleum  Oil  Association,  for  a 
valuable  consideration,  transferred  and  de- 
livered to  appellant  prior  to  the  3d  day  of 
January,  1901.  And  It  was  alleged  that,  at 
the  time  of  the  Institution  of  this  suit;  appel- 
lant owned  said  contract,  together  with  all 
the  rights  and  privileges  thereunder.  It  was 
further  alleged  that  after  the  execution  of 
said  contract  between  the  said  Towns  and 
the  said  Petroleum  Oil  Association,  and  prior 
to  the  3d  day  of  January,  1901,  the  wife  of  the 
said  Towns  died,  and  that  after  her  death, 
and  about  the  3d  day  of  January,  1901,  the 
said  W.  T.  Towns  executed  and  delivered  his 
certain  deed  to  appellees  W.  F.  Colquitt  and 
■O.  B.  Colquitt,  wherein  he  undertook  to  con- 
vey in  fee  simple  an  undivided  one-half  In- 
terest in  and  to  said  land  covered  by  the 
lease  and  contract  made  with  the  Petroleum 
Oil  Association,  and  that  on  the  same  day 
(January  3,  1901)  said  Towns  executed  and 
delivered  a  contract  to  the  said  W.  P.  Col- 
quitt and  O.  B.  Colquitt,  composing  the  firm 
of  Colquitt  Bros.,  whereby  the  said  Towns 
agreed  that  the  said  Colquitt  Bros,  should 
drill  two  test  weito  an  sold  100  acres  of  land, 
50  acres  of  which,  it  was  recited,  had  been 
sold  to  Colquitt  Bros.,  and  the  other  50  acres 
M-as  owned  by  the  said  Towns,  and,  if  oil 
was  found  In  paying  quantities,  then  the  Col- 
quitt Bros,  should  furnish  money  for  devel- 
o])lng  the  oil  oa  said  land,  and  after  paying 
the  expenses,  etc.,  the  money  arising  from 
the  oH  produced  should  be  equally  divided 
between  the  said  Towns  and  Colquitt  Bros. 
It  w«e  further  shown  by  the  petition  that 
•Colquitt  Bros,  had  entered  upon  said  land, 
placed  machinery  thereon,  and  erected  der- 
ricks for  the  purpose  of  sinking  wells  for  the 
i>Tivpoe€  of  taking  the  oil  from  the  land,  and 
excluded  appellant  from  said  land,  and 
would  not  permit  It  to  enter  thereon  for  the 
purpose  of  drilling  for  oil  and  gas,  but  denied 
Its  right  to  ■do  so.  It  was  further  alleged  that 
Colquitt  Bros,  acquired  their  rights  with  full 
notice,  actual  and  constructive,  of  appellant's 
rights.  The  written  contract  referred  to  was 
made  a  part  of  the  petition,  and  is  found  in 
the  record.  This  contract  provides  that  the 
Petroleum  Oil  Association  should,  at  its  own 
expense,  sink  the  necesssiry  wells  for  reach- 
ing the  oil  and  gas  under  said  land,  and  that 
nine-tenths  of  the  product  was  conveyed  to 
the  Petroleum  Association,  and  one-tenth  re- 
served to  Towns.  It  was  further  provided 
that  the  premises  should  be  held  on  the  fol- 
lowing conditions:  "If  gas,  oil,  coal,  or  other 
minerals  were  found,  the  said  association 
was  to  pay  one-tenth  of  the  net  product  quar- 
terly of  each  well  while  the  same  was  being 
used  off  the  premises,  and  of  each  mine,  to 
the  said  Towns,  and  the  said  Towns  vras 
given  the  privilege  of  using  gas  free  of 
charge  for  domestic  purposes,  and  no  well 


I  should  be  drilled  nearer  than  200  feet  of  the 
{  house  and  bam  on  the  premises.  Five  years 
I  were  given  within  which  wells  should  be 
.  sunk,  but  a  forfeiture  could  be  prevented 
I  by  paying  an  annual  rental  of  ¥2o  per  annum 
I  until  the  wells  were  completed.  The  associa- 
1  tlon  were  given  the  right  to  remove  their 
:  property  from  the  premises  at  any  time.  It 
I  is  to  be  noted  that  neither  Towns  nor  his 
'e  Were  dispossessed,  nor  does  it  appear 
I  that  they  could  have  been  dispossessed. 

I      Frost,  Neblett  &  Blanding,  for  appellant 
Callicutt  &  Call,  for  appellees. 

BOOKHOUT,  J.  (after  stating  the  facts!. 
The  question  presented  is,  can  the  husband 
make  a  contract  whereby  lie  conveys  all  the 
oil,  gas,  coal,  and  other  minerals  under  the- 
homestead  of  himself  and  'wife,  with  the 
right  to  the  purchaser  at  all  times  to  enter 
upon  the  homestead  tract  for  the  purjiose  of 
drilling  for  oil,  gas,  coal,  and  other  miucrals, 
and  to  conduct  all  other  operations,  and  lay 
all  pipes  necessary  fur  the  production  and 
transportation  of  all  the  oil  produced  and 
saved  from  said  premises,  reserving  to  him- 
self one-tenth  of  the  oil  so  produced  and  sav- 
ed, without  his  wife's  having  Joined  in  such 
conveyance  in  the  manner  and  form  required 
by  the  statute  for  tlie  sale  of  the  h  )me8teod? 
By  the  terms  of  the  contract,  a  copy  of  which 
Is  made  an  exhibit  to  the  petition,  it  is  stipu- 
lated that  W.  T.  Towns  conveyed  to  the  Tex- 
as Petroleum  Association  "all  the  oil,  gas, 
coal,  and  other  minerals  In  and  under  the 
homestead  of  Towns  and  wife,  together  with 
tlie  rights  of  Ingress  and  egress  at  all  times 
for  the  purpose  of  drilling  for  oil,  gas,  or  w-a- 
ter,  reserving  to  the  said  Towns  one-tenth  of 
all  the  oil  produced  and  saved  from  said 
premises,"  and,  further,  "to  have  and  to  hold 
the  above  premises  forever  unto  the  said  as- 
sociation, its  heirs  and  assigns."  The  tenure 
or  holding  could  continue  for  five  years  with- 
out said  association's  doing  anything  what- 
ever, or,  in  the  event  a  well  was  l)egun  and 
prosecuted  with  due  diligence  within  five 
years  from  the  date  of  said  instrument,  then 
the  grant  was  perpetual;  and,  even  If  no  well 
was  bored  on  the  premises,  the  lease  or  con- 
veyance could  be  renewed  from  year  to  year 
by  payment  of  $25  to  said  Towns.  It  would 
seem  that  the  drilling  of  oil  wells  on  said 
homestead,  and  the  laying  of  pipes  necessary 
for  the  production  and  transportation  of  oil, 
•would  necessarily  interfere  with  and  Impair 
the  value  and  use  of  the  land  as  a  homestead. 
An  additional  clause  in  snld  contract  pr.ivides 
that  "the  association,  its  successors  and  as- 
signs, shall  have  the  right  to  use  suflSclmt 
oil  to  run  its  machinery  on  this  land  and  on 
the  adjoining  land,  and  also  the  right  to  re- 
move its  machinery  at  any  time."  This 
clause  Indicates  that  the  association  would 
have  the  right  to  construct  machinery  for  the 
boring  and  digging  of  wells,  and  the  right  to 
erect  den-icks,  build  tanks,  and  place  boilers. 
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engfoM,  and  machinery  for  the  operation  of 
the  same.  Sach  a  lease  and  contract  In  our 
opinion,  would  sabstantlally  Interfere  with 
the  enjoyment  by  the  wife  of  the  homestead. 
It,  In  fact,  would  destroy  the  homestead  use 
of  the  property,  or  to  at  least  a  portion  of  the 
same.  The  contract  docs  not  limit  the  amount 
of  land  the  company  may  take  for  the  above 
purpose.  If  the  contract  be  considered  a 
lease,  we  are  of  the  opinion  that  It  Is  void. 
Dykes  ▼.  O'Connor,  83  Tex.  ICO,  18  S.  W.  4'JO; 
Hennessey  t.  Loan  Co.  (Tex.  Clr.  App.)  55  S. 
W.  125;  WlUlnms  v.  City  of  Galveston  (Tex. 
Ot.  App.)  58  S.  Vf.  551;  Franklin  Land  Co. 
T.  Wea  Gas,  Coal  &  Oil  Co.,  43  Kao.  518,  23 
Pac.  630.  We  are,  however,  of  the  opinion 
that  the  contract,  although  denominated  an 
"oU  lease,"  Is  in  fact  a  conveyance  of  a  p  >r- 
tlon  of  the  homestead.  It  is  held  that  oil  in 
place  under  the  soil  Is  a  mineral,  and  that 
minerals  In  place  are  land.  Caldwell  t.  Ful- 
ton, 31  Pa.  475,  72  Am.  Dec.  7«K);  Wilson  ▼. 
Hughes  (W.  Va.)  28  S.  E.  781,  30  L.  B.  A.  292. 
An  oil  lease  tnyestlng  the  lessee  with  the 
Ti^t  to  remove  all  the  oil  In  place.  In  consid- 
eration of  his  Klrlng  the  lessor  a  certain  per 
cent  thereof,  is.  In  legal  effect,  a  sale  of  a  por- 
tion of  the  land.  Wilson  ▼.  Hughes,  supra. 
The  contract  conveys  all  the  oil  under  the 
homestead  produced  and  saved,  except  one- 
tenth  of  the  amount  so  pr<  dnced  and  saved, 
reserved  to  the  grantor.  Towns.  Such  a  con- 
tract, as  above  stated.  Is  a  conveyance  of 
land,  Caldwell  v.  Fulton,  72  Am.  Dec.  720; 
Wilson  V.  Hughes  (W.  Va.)  28  S.  E.  781,  39 
L.  R.  A.  202;  Franklin  Land  Co.  v.  Wea 
Qas,  Coal  &  OH  Co.  (Kan.  Snp.)  23  Pac.  630; 
Bryan,  Pet.  &  Nat.  Gas,  |  18;  Bnrrlng.  &  A. 
Mines  &  M.  51.  Under  the  laws  of  this  state 
the  homestead  of  a  family  cannot  be  sold  by 
the  husband  without  the  consent  of  the  wife, 
which  consent  must  be  evldonced  by  the 
wife's  Joining  in  the  conveyance  and  signing 
ber  name  thereto,  and  also  her  separate  ac- 
knowledgment thereof,  taken  and  certified  to 
before  the  proper  officer  in  the  mode  pointed 
out  by  statute.  Botts'  Ann.  Civ.  St.  art.  0.^0. 
Ilie  conveyance  to  the  on  company  of  all  the 
on  under  the  homestead,  produced  and  saved, 
less  one-tenth  retained  by  the  grantor,  was  a 
sale  of  the  homestead,  within  the  meaning  of 
this  statute.  We  conclude  that  the  contract 
set  ont  In  the  petition  was  void,  and  that  the 
trial  court  did  not  err  In  sustaining  the  excep- 
tions thereto. 
The  Judgment  la  affirmed. 


GULF,  C.  ft  8.  r.  RT.  CO.  ▼.  STEELE. 

(Court  of  Civil  Appeals  of  Texas.     May  SlS, 
1902.) 

WATERS— RAILROAD     EMBANKMENTS— DBTBN- 

nos    BY  — INJURY   TO   CROPS  —  LIABILITY — 
EXPERT  BVIDENCB— HARMLESS  ERROR. 

1.  A  party  whose  crops  are  destroj-ed  by  wa- 
ter diverted  onto  his  land  by  the  constmctioo 
ot  a  railroad  along  and  acrosa  n  strpnni,  and 
retamed  thereon  by  reason  of  insufflcieut  cul- 


'  verts,  has  a  ligbt  of  action  against  the  com- 
pany, and  it  is  immaterial  whether  be  shows  a 
I  violation  by  the  company  of  Rev.  St.  art.  4436, 
I  preHoribiDir  its  duties  as  to  sorface  waters,  or 
article  4426,  prahibitinK  annecessary  obstruc- 
I  tion  of  the  ngefuluess  of  streams,  etc. 

2.  In  an  artiun  to  recover  damages  to  plain* 
I  tiff's    crops    by    reaaou    of    water    beitiK    held 
.  thereou  by  a  railroad  embankment,  a  witnesii, 
who,  on  direct  ezaminatioD,  qualified  as  an  ex- 
pert,  testified   thnt   be   had   examined    the   em- 
,  hankment  and  contonta,  and  gave  their  dimen- 
I  sious,    and    stated    that   the    culverts    provided 
were  snOlcient  for  the  depressions  they   were 
'  intended   to  drain,  but  that   tliere   were  other 
■  deprenslona    not    provided    with    cnlverts.      On 
'  crosR-examination    he    was    shown    not    to    be 
I  qualified    as    an    expert    civil   engineer.      Held, 
',  that  the  court's  refusal  to  strike  out  his  tes- 
timony,  if   error,   was  harmless,   the  fiictN   to 
which  be  had  testified  not  reqairiug  scientific 
I  knowledge. 

'      Appeal  from  district  court,  Brazos  county; 

J.  C.  Scott,  Judge. 
'      Action   by    Lawrence   Steele   against   the 
I  Gulf,  Colorado   &   Santa  F6  Railway  Com- 
I  pany.    Prom  a  judgment  for  plaintiff,  defend- 
1  ant  appeals.    Affirmed. 

F.  J.  &  R.  C  Duff  and  J.  W.  Terry,  for 
^  appellant    Doremua  &  Butler  and  Ed  Scott 
for  appellee. 

GILL,  J.    This  suit  was  brought  by  the 
I  appellee,  Lawrence  Steele,  against  the  appel- 
lant, to  recover  the  value  of  a  crop  of  growing 
cotton,  alleged  to  have  been  destroyed  by  the 
I  negligence  of  appellant  in  so  constructing  Its 
'  roadbed  and  embankments  aa  to  cause  water 
to  overflow  and  stand  thereon.    A  trial  by 
Jury  resulted  In  a  verdict  and  Judgment  for 
'  appellee  for  (2,300,  from  which  the  railway 
company  has  appealed. 

In  bis  pleadings  appellee  states  bis  cause 
of  action  as  follows:  "Third.  That  prior  to 
the  construction  of  said  railroad  by  the  de- 
fendant the  said  tract  of  land  was  owned 
and  cultivated  by  the  plaintiff,  as  aforesaid, 
was  well  drahied  by  natural  channels  and 
low  places  and  depressions  thereon,  and  wa- 
ter tliereon  from  all  sources  whatsoever  pass- 
ed through  said  channels,  depressions,  and 
low  places,  and  escaped  from  said  land  with- 
out overflowing  or  injuring  the  crops  growing 
thereon,  and  crops  thereon  were  not  liable  to 
Injury  from  overflows  of  high  water.  Fourth. 
That  the  defendant  carelessly  and  negligently 
constructed  its  line  of  roadbed  across  plain- 
tiff's said  land  and  other  land  near  plaintiff's 
land,  and  carelessly  and  negligently  threw 
up  and  built  embankments,  and  constructed 
its  roadbed  several  feet  higher  than  the  land 
adjoining  thereto,  and  several  feet  higher 
than  plalntlfTs  said  land;  and  the  defendant 
carele&sly  and  negligently  and  unsklllfully 
built  and  constructed  its  roadbed  and  em- 
I  bankments  over  and  across  the  natiural  cban- 
I  nels  and  depressions  by  which  the  plaintiff's 
I  lunils  were  druiued  of  water  as  aforesaid,  and 
negligently  and  carelessly  Qlled  up  and  ob- 
structed the  natural  channels  and  depressions 
for  the  escape  of  the  water  from  suld  laud, 
,  and  carelessly  and  negiigent^:^aud  uuskil' 
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fully  failed  to.proTlde  and  construct  suitable 
and  sufficient  culTerts,  toldges,  or  other 
means  of  escape  from  said  lands  of  such  col- 
lections of  water  as  might  hare  been  rea- 
sonably anticipated  would  collect  on  same, 
and  as  did  In  fact  collect  on  same,  as  herein- 
after alleged.  Fifth.  That  during  the  spring 
of  1«00,  to  wit,  during  the  months  of  •  ♦  * 
of  said  year,  Big  creek,  a  stream  situated 
aboTC  and  north  of  the  said  roadbed  of  de- 
fendant, and  upon  which  plaintiff's  said  land 
Is  situated,  overflowed  Its  banks  In  the  low 
places  thereon,  and  the  waters  from  said 
creek  passed  Into  the  low  places,  channels, 
and  depressions  In  plaintiff's  said  land  and 
other  lands  adjacent  thereto,  through  which 
It  passed  down  to  said  roadbed  and  embank- 
ment, when  It  was  thereby  stopped,  dammed 
up,  and  forced  back  on  and  overflowed  plain- 
tiff's said  land,  and  upon  which  plaintiff  then 
had  a  crop  of  cotton  standing  and  growing, 
and  the  water  thus  dammed  up  and  held  back 
on  .plaintiff's  land  as  aforesaid  overflowed, 
drowned  out,  and  entirely  destroyed  four 
hundred  and  sixty  acres  of  plaintiff's  said 
crop  of  cotton,  of  which  four  hundred  and 
sixty  acres  was  In  cotton;  all  of  which  was 
of  the  reasonable  market  value  of  (10  per 
acre,  to  plalntitTs  damage  $4,e00.  Plaintiff 
further  alleges:  That  prior  to  the  construc- 
tion of  said  railroad  by  the  defendant.  Big 
creek,  a  local  stream  running  near  the  Brazos 
river,  and  upon  which  plaintiff's  said  land 
was  situated  as  aforesaid,  was  of  sufficient 
size  and  capacity  to  hold  all  waters  therein 
from  local  rains,  etc.  That  water  therefrom 
which  overflowed  the  banks  of  said  stream, 
except  In  low  places,  ran  Into  said  creek  from 
adjacent  lands,  and  the  water  thus  escaping 
from  said  creek  ran  through  such  sluices  and 
low  places,  and  did  not  overflow  the  lands 
through  which  they  ran,  and  crops  on  said 
lands  were  not  overflowed  or  injured,  and 
not  liable  to  Injury  from  water  overflowing 
same.  That  the  snld  defendant  carelessly 
and  negligently  .constructed  its  roadbed  west 
of  Allen  farm,  In  Brazos  county,  Texas,  and 
near  to  the  Brazos  river,  and  carelessly  and 
negligently  threw  up  and  built  an  embank- 
ment and  constructed  its  roadbed  several  feet 
higher  than  the  lands  adjacent  thereto,  and 
carelessly  and  negligently  filled  up  and  ob- 
structed the  natural  channels  and  d^res- 
sioDs  in  the  said  lauds  for  the  escape  of  wa- 
ter therefrom,  and  carelessly  and  negligently 
failed  to  provide  and  construct  suitable  and 
sufficient  culverts,  sluices,  or  other  means  for 
water  to  escape  from  and  run  off  of  the  above 
said  roadbed.  That  during  the  spring  of 
1900,  and  about  the  months  of  AiMil  and 
May  of  said  year,  the  waters  In  the  Brazos 
river  overflowed  the  banks  of  said  stream  at 
low  places  therein  above  said  railroad  com- 
pany's embankment,  and  were  by  said  em- 
bankment dammed  up  and  forced  back  over 
the  country  above  said  railroad,  and  were 
thereby  forced  Into  said  Big  creek,  causing 
same  to  rise  and  overflow  the  lands  of  plain- 


tiff, upon  which  plaintiff  then  had  growing  a 
crop  of  cotton,  and  four  hundred  and  sixty 
acres  of  plaintiff's  said  crop  were  overflowed, 
drowned  out,  and  destroyed,  to  plaintifrs 
damage  $4,600,  as  before  alleged."  Appellant 
answered  by  exceptions,  general  and  special, 
by  general  denial,  and  an  averment  that  the 
flood  or  overflow  was  of  such  a  character  as 
could  not  have  been  reasonably  foreseen  and 
provided  against.  Other  special  defenses 
were  also  pleaded,  but,  In  view  of  the  points 
presented  in  the  brief,  need  not  be  set  out 
here. 

Plaintiff  was  the  owner  of  the  land  de- 
scribed in  his  petition,  and  In  the  spring 
of  the  year  1900  had  growing  thereon  a  crop 
of  cotton.  This  land  was  situated  near  the 
Brazos  river,  and  adjoined  Big  creek,  a  trib- 
utary thereof.  In  the  spring  of  the  year 
named  the  Brazos  river  and  Big  creek  over- 
flowed their  banks.  Thebr  waters  spread 
out  over  adjacent  lands,  including  plaintiff's, 
destroying  the  crops  thereon,  and  damaging 
plaintiff  In  the  amount  found  by  the  Jury. 
Many  years- prior  to  the  date  named  above 
the  defendant  had  constructed  Its  line  of 
railway  over  and  across  the  land  of  plain- 
tiff and  lands  adjacent  thereto.  It  ran  Im- 
mediately south  of  the  land  on  which  the 
crop  was  destroyed,  the  crop  being  between 
the  railroad  and  Big  creek.  Proceeding  past 
that  point  the  road  ran  near  the  Brazos  river. 
Plaintiff's  lands  and  those  adjacent  were 
bottom  lands.  The  embankment  of  the  rail- 
road was  higher  than  the  lands,  so  that, 
unless  suitable  culverts  and  bridges  were 
placed  wherever  the  lay  of  the  land  required,, 
the  embankment  would  b<dd  In  the  depres- 
sions thereon  such  water  as  came  upon  It, 
whether  from  overflow  or  from  local  rains. 
It  would  also  retard  the  flow  of  the  flood- 
waters  of  the  Brazos  river.  Some  of  these 
depressions  or  natural  drains  tended  In  the 
direction  of  the  channel  of  Big  creek,  oth- 
ers towards  the  Brazos  river,  and  these  lat- 
ter are  the  ones  which  plaintiff  claims  were 
obstructed  to  his  injury.  The  evidence  Is 
sufficient  to  sustain  the  flndlng  that  the 
openings  In  and  through  the  railroad  em- 
bankment were  not  sufficient  in  number  and 
in  size  to  drain  the  plaintiff's  land  of  the 
overflow  waters  as  It  naturally  drained  Its^f 
before  the  construction  of  the  road,  and  that 
the  overflow  waters  from  the  Brazos  river 
which  would  otherwise  have  flowed  off 
through  the  natural  channels  and  depres- 
sions In  the  land  were  thus  caused  to  flow 
onto  plalntlfTs  land,  and  to  remain  thereon, 
causing  the  Injury  complained  of;  and  that 
the  faulty  construction  of  defendant's  road 
as  It  approached  the  Brazos  river  adjacent  to 
plaintiCTs  land  caused  the  river  to  back  Its 
waters  Into  Big  creek,  causing  the  overflow 
of  the  latter  stream;  and  that  the  defendant 
was  negligent  In  the  respects  complained  of. 
Appellant  contends.  In  its  pn^osittons  under 
Its  first  four  assignments  of  oror,  that  arti- 
cle 4430  of  the  Revised  Statutes  abrogated 
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the  common-Ia'w  rale  as  to  damage  occasion- 
ed by  the  obstnictlon  of  the  natural  flow  of 
torface  water,  and  established  a  new  rale 
In  Its  stead;  that  the  article  In  question  ap- 
plies only  to  Borface  waters,  and,  as  the 
water  occaalonlng  the  damage  complained 
of  was  not  of  that  character,  but  was  over- 
flow water  from  large  streams,  the  company 
cannot  be  held  liable  under  the  statute  In 
gaestlon.  On  the  same  theory  It  Is  contend- 
ed that  the  exceptions  urged  against  the 
petition,  and  presenting  the  same  questions, 
sboald  have  been  sustained.  It  Is  contend- 
ed, also,  that  the  rights  of  plaintiff  rest  up- 
on the  article  last  mentioned  and  article 
4426,  and  he  can  have  no  cause  of  action 
except  for  a  breach  of  the  duties  Imposed 
by  one  or  both  of  said  articles.  The  article 
in  question  la  as  follows:  "In  no  case  shall 
any  railroad  company  constnict  any  road 
bed  without  first  constructing  the  neces- 
sary culTerts  or  sluices,  as  the  natural  lay 
of  the  land  may  require,  for  the  necessary 
drainage  thereof."  Article  4426  Is  as  fol- 
lows: "Sacb  coriwratlon  shall  hare  the  right 
to  construct  its  road  across  or  along  any 
■treac.  water  course,  street,  highway  or 
canal  wliicb  the  route  of  the  railroad  may 
lnter8e<?t  or  touch,  but  sucii  corporation  shall 
restore  such  stream  or  water  course  to  its 
formo'  state  or  to  such  a  state  as  nut  to 
ttnnecessarlly  impair  Its  usefulness."  It  may 
be  true,  oa  contended  by  appellant,  that  arti- 
cle 4433  prescribes  the  duty  of  the  railway 
company  only  with  refereiics  to  surface  wa- 
ter due  to  local  rains,  as  concradlstlngulBbed 
from  waters  of  overflowing  streams.  It 
teems  to  have  beeu  so  held  in  Railway  Co. 
T.  Helsiey,  62  Tex.  Sd3,  though  the  distinc- 
tloD  was  not  called  tot  In  that  case;  and  hi 
many  other  Texas  cases  which  might  be 
cited  the  article  has  been  applied  to  cases 
in  which  damages  were  asked  against  rail- 
way companies  for  so  constructing  their 
lines  as  to  obstruct  the  waters  of  running 
Ftreams  in  times  of  high  water.  However, 
it  has  been  held  that  water  resulting  from 
aa  overflow  in  districts  where  large  bodies 
of  land  are  thereby  covered  will  be  treated 
as  surface  water,  and  the  rights  of  persons 
affected  thereby  will  be  determined  accord- 
ii«ly.  28  Am.  &  Eng.  Enc.  Law  (Old  Ed.) 
p.  965.  Bat  it  occurs  to  us  that  the  right 
of  the  plaintiff  to  recover  in  this  case  does 
not  depend  upon  the  article  in  question,  nor, 
indeed,  upon  article  4426,  quoted  above.  It 
will  be  observed  that  the  article  last  named 
clotlies  railway  companies  with  the  power 
to  cmutrnct  their  lines  across  streams,  wa- 
ter conraes,  canals,  and  public  roads  and 
streets,  imposing  the  condition  that  the  use- 
folness  of  such  streams  or  highways  shall 
not  be  nnnecessarlly  impaired.  Hence  a 
railway  company  has  the  right  to  bridge  a 
navigable  stream.  To  some  extent  this  nec- 
etsarily  Impairs  the  rigbt  of  convenient  nav- 
igation. But  If  the  company  constructs  a 
dnw  to  permit  the  passage  of  vessels,  Ita 


usefulness  Is  not  unnecessarily  Impaired. 
So  with  a  street  crossing  or  a  bridge  over  a 
canaL  The  article  seems  to  us  to  have  no 
reference  to  the  flow  of  the  water  in  a 
stream,  but  rather  to  the  extent  to  which 
its  use  may  be  affected.  Take  the  case  at 
bar.  Tbe  plaintiff's  land  did  not  lie  on  the 
Brazos  river.  The  existence  of  that  stream 
may  have  been  of  no  possible  use  to  plain- 
tiff, but  merely  a  source  of  apprehension 
and  harm  from  the  damage  wrought  by  Its 
waters  In  time  of  flood.  Now,  if  the  com- 
pany had  so  constructed  Its  crossing  as  to 
obstruct  the  free  flow  of  the  waters,  and 
had  thereby  caused  the  stream  to  overflo'w- 
and  damage  plaintiff's  land,  the  usefulness 
of  the  stream  cannot  be  said  to  have  been 
affected.  It  is  simply  turned  into  an  instru- 
ment of  harm.  In  such  a  case  the  right  of 
tbe  injured  party  would  rest  upon  a  broader 
basis  than  the  article  quoted,  for  It  seems 
to  be  held  in  all  Jurisdictions  that  one  who 
obstructs  the  waters  of  a  running  stream  to 
another's  hurt  is  responsible  in  damages 
therefor.  Railroad  Go.  v.  Parker,  60  Tex. 
346;  28  Am.  &  Eng.  Bnc.  Law  (Old  Ed.) 
pp.  955  061,  063,  966,  068;  Gould,  Waters, 
{{  256,  264,  648.  To  show  that  this  article 
has  reference  rather  to  the  right  of  tbe  pub- 
lic to  the  use  of  streams,  canals  and  high- 
wayj,  roads  and  streets,  are  mentioned  In 
the  same  connection,  and  the  same  provision 
is  made  that  their  usefulness  shall  not  be 
unnecessarily  Impaired.  We  have  found  nc 
case  in  which  article  4426  has  been  thus  con- 
strued, the  cases  arising  thereunder  usually 
Involving  the  unnecessary  impairment  of 
the  usefulness  of  some  public  street  or  high- 
way; and  in  cases  Involving  damage  from 
overflow  caused  by  railway  companies  in 
constructing  their  lines  across  or  along 
streams  without  providing  sufficient  outlets 
for  such  volumes  of  water  as  they  might 
reasonably  foresee  and  provide  against,  arti- 
cle 4436,  supra,  bas  been  uniformly  applied. 
It  is  true,  however,  that  the  point  here  urged 
as  to  the  distinction  between  surface  water 
due  to  local  rains  and  the  water  brought 
down  from  above  by  the  streams  has  not 
heretofore  been  presented.  An  Inspection  of 
the  petition  shows  that  plaintiff  set  up  the 
facts  upon  which  he  relied  for  recovery; 
that  among  the  allegations  are  found  aver- 
ments that  the  overflow  was  due  to  the  negli- 
gent construction  of  the  road  as  It  approach- 
ed the  rlrer;  that  the  embankments  along 
plaintiffs  lands  and  those  adjoining  were  not 
provided  with  sufficient  culverts  and  sluices, 
and  the  waters  were  thereby  backed  up  and 
held  upon  his  lands.  With  these  allegations 
present,  we  think  It  Immaterial  whether  tbe 
petition  brings  the  case  strictly  within  the 
provisions  of  either  of  the  articles  quoted. 
The  court  did  not  err  in  overruling  the  ex- 
ceptions. 

Under  the  flfth  assignment  appellant  coro^ 
plains  of  the  refusal  of  the  trial  court  to  strike 
out  the  testimony  of  the  wltnc.«!S  James  Love. 
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This  wltnera,  on  direct  examination,  qualiflcd 
as  an  expert,  and  testlUed  tbat  he  had  inspect- 
ed the  land  in  question  and  the  culverts  and 
sluices  In  the  emliaukineot  along  this  land, 
lie  gave  the  width  of  the  culverts  found 
there,  and  stated  that  the^  were  sufficient  for 
tlie  depressions  drained  by  them,  but  be  testi- 
fied to  the  presence  of  otlier  depressions  not 
provided  with  culverts,  and  which  \?ere  not 
drained  by  tlie  culverts  mentioned.  In  tes- 
tifying to  the  depressions  not  provided  with 
culverts,  he  expressed  an  opinion  as  to  the 
width  of  culvert  which  would  have  been 
necessary.  On  cross-examination  he  was 
shown  not  to  be  qualified  as  an  expert  civil 
engineer,  and  thereupon  appellant  requested 
the  court  to  strike  out  bis  testimony.  To  the 
refusal  to  do  this  the  assignment  is  address- 
ed. Without  regard  to  whether  the  witness 
was  shown  te  be  an  expert,  we  thluk  the 
action  of  the  trial  court,  If  error,  was  harm- 
less. The  witness  did  not  say  in  his  testi- 
mony, as  cited  In  the  brief,  that  the  cul- 
verts found  were  Insutflctent  for  the  depres- 
sions they  were  designed  to  drain.  He  stat- 
ed, however,  that  there  were  other  depres- 
sions not  drained  by  these,  and  for  which 
no  culverts  were  provided.  Such  testimony 
might  be  supplied  by  any  witness  having 
knowledge  of  the  facts,  and  did  not  Involve 
matters  of  scientific  knowledge.  The  as- 
signment cannot  be  sustained. 

The  refusal  of  the  trial  court  to  give  sev- 
eral requested  charges  Is  complained  of. 
Most  of  these  present  the  appellant's  conten- 
tion as  to  surface  water,  and'  the  scope  of 
the  articles  of  the  statute  which  we  have 
already  disposed  of.  We  need  not  discuss 
them  In  detail.  The  substance  of  the  others 
is  fully  given  either  In  the  main  charge  or 
In  special  charges  given  at  the  request  of 
the  parties. 

Under  the  fourteenth  and  sixteenth  assign- 
ments portions  of  the  charge  are  assailed,  the 
complaint  being  that  the  duty  of  railway  com- 
panies to  use  reasonable  care  to  provide 
against  usual  and  expected  floods  is  not  ac- 
curately defined.  The  portions  of  the  charge, 
standing  alone,  might  prove  misleading,  but 
the  charge  as  a  whole  fully  protects  the  ap- 
pellant, and,  In  the  light  of  the  entire  charge, 
we  do  not  think  the  jury  could  possibly  have 
been  misled.  None  of  the  other  assignments 
require  our  notice. 

Because  no  harmful  error  has  been  pre- 
sented, the  Judgment  is  afiSrmed.    Affirmed. 


DIRECT  NAV.  CO.  v.  ANT)ERSON.' 

(Court  of  Civil  Appeals  of  Texas.     May  9^ 

1902.) 

INJURY  TO  EMPIX)Tfi— NEOLIOENCB— ASSOMP. 
TION  OP  RISK— DETAIL  OF  WORK-CON- 
TRIBUTORY NEGLIGENCE. 
1.  Where  a  deck  hand  ou  a  tiiffboat,  a  part 
of  whose  duties  consisted  in  keop'ns  the  deck 
clear,    stepped   on   a   siphon   pipe   l.viiict  on   the 
deck,  causing  him  to  slip  and  be  caught  iu  a 


'  Rehearing  denied. 


coll  of  rope  attached  to  a  tow,  the  risk  of  snch 
an  accident  was  one  which  he  had  assmmed. 

2.  Where  a  deck  hand  on  a  tugboat  was  in- 
jured by  stepping  on  a  siphon  pipe  whith  an- 
other deck  hand  had  carelessly  left  lying  on  the 
deck, — it  being  the  duty  ot  the  deck  bands  to 
keep  the  deck  clear, — the  negligence  was  in  a 
mere  detail  of  the  business,  for  which  the  own- 
er of  the  boat  was  not  responsible. 

3.  Where  a  deck  band  ou  a  tugboat,  while 
fastening  a  rope  attached  to  a  tow,  stepped  on 
a  siphon  pipe  which  had  been  carelessly  left  on 
the  deck,  it  was  a  danger  that  he  should  have 
guarded  against;  and  if  he  failed  to  do  so,  and 
was  injured,  he  was  guilty  of  contributory  neg- 
ligence. 

Apiieal  from  district  court,  Harris  connty; 
Wm.  H.  Wilson,  Judge. 

Action  by  George  Anderson  against  the  Di- 
rect Navigation  Company.  From  a  Judgment 
for  plaintiff,  defendant  brings  error.  Revers- 
ed. 

Baker,  Botts,  Baker  &  Lorett  and  A.  I^ 
Jackson,  for  appellant  Brashear  &  Dannen- 
baum,  for  appellee. 

GARRETT,  C.  J.  This  action  was  broaght 
by  George  Anderson  against  the  Direct  Navi- 
gation Company  to  recover  damages  for  per- 
sonal Injuries  received  by  the  plaintiff  while 
In  the  employ  of  the  defendant  The  plain- 
tiff was  a  deck  hand  In  a  crew  operating  one 
of  the  defendant's  tugs  In  towing  barges  on 
Buffalo  bayou  between  Houston  and  Galves- 
ton; and  on  October- 5,  1900,  at  night  when 
the  tug  was  about  to  take  a  barge  In  tow  at 
Houston,  the  captain  In  charge  of  the  crew 
ordered  the  plaintiff  to  throw  a  line  or  rope 
onto  the  bltt  of  the  barge  for  tbat  purpose, 
and  take  a  turn  with  it  around  the  cavil  of 
the  tug,  which  was  already  in  motion.  The 
plaintiff,  as  he  was  ordered  to  do,  threw  the 
eye  of  the  rope  over  the  bltt  and  took  a  turn 
and  a  half  with  the  rope  around  the  cavil. 
After  he  threw  the  eye  over  the  bltt  he  made 
a  step  with  bis  left  foot  and  put  it  on  the 
end  of  a  siphon  pipe  that  happened  to  be  ly- 
ing on  the  fore  deck  of  the  tug,  and  leaned 
forward  to  take  the  turn  around  the  cavil, 
when  his  foot  slipped  off  the  end  of  the  pipe 
Into  the  coll  of  tlie  rope  tbat  was  being  taken 
up  by  the  moving  of  the  tug,  and  the  rope 
tightened  around  the  cavil  and  caught  his 
leg  between  the  rope  and  the  cavil,  and 
crushed  it  so  that  It  had  to  be  amputated. 
The  siphon  was  a  metal  pipe  from  8  to  lO 
feet  long,  used  by  the  deck  bands  for  the 
purpose  of  pumping  water  out  of  the  hold  of 
the  tug.  When  not  In  use  Its  proper  place 
was  under  tlie  deck,  but  it  was  usually  left 
lying  on  the  deck,  but  not  so  far  aft  towards 
the  cavil  as  It  was  at  the  time  of  the  acci- 
dent The  bltt  was  a  post  or  projection  on 
the  barge  over  which  the  rope  was  thrown 
when  the  barge  was  being  taken  in  tow. 
The  cavil  was  a  cleat  on  the  fore  part  of  the 
tug  to  wliich  the  rope  was  made  fast  It 
was  a  part  of  the  plaintlCTa  duty  as  deck 
hand  to  keep  the  deck  clear,  and  see  that 
the  siphon  was  kept  In  Its  proper  place.  The 
cause  was  submitted  by  the  court  to  a  Jury- 
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frith  the  cbnrge  that  It  vran  the  dnty  of  the 
master  to  use  ordlnar;  care  to  hare  and 
maintain  a  reasonably  safe  place  for  tbe 
Hn-aot  to  work  in,  and  upon  the  Issue  of 
negligence  od  tbe  pai*t  of  the  defendant  In 
tliat  respect  A  reversal  of  the  Judgment  Is 
sou^bt  upon  the  ground,  among  others,  that 
if  It  was  tbe  duty  of  tbe  plalntlS  to  clean  up 
tbe  deck  and  keep  the  siphon  In  Its  proper 
place,  and  he  neglected  to  do  It,  and  was 
injured  by  reason  of  such  neglect,  tbe  de- 
fi-ndant  would  not  be  liable,  although  the 
plaintiff  may  have  been  Ignorant  at  the  time 
of  the  presence  of  tbe  siphon  on  tbe  deck; 
snch  Injury  being  directly  connected  with 
bis  speclflc  duties,  and  hence  an  ordinary 
rlslj.  The  evidence  clearly  shows  that  it  was 
a  part  of  tbe  duties  of  the  plaintiff  to  keep 
tbe  deck  clean,  and  to  keep  the  siphon  pipe 
In  its  proi)er  place.  Tbe  siphon  was  an  im- 
plement used  by  tbe  deck  hands,  and  In  this 
instance  It  bad  been  used,  and  negligently 
left  bi  the  bow,  near  the  cavil,  by  other 
servants  of  tbe  defendant;  and  there  was 
evidence  from  which  the  plaintiff's  injuries 
coDid  be  attributed  to  such  neglect.  If  It 
bad  not  been  a  part  of  the  plaintiff's  duties 
to  keep  tbe  siphon  clear  of  the  cavil,  and 
eenerally  to  clean  up  the  deck,  the  danger 
from  the  presence  of  tbe  siphon  would  not 
bave  been  an  assumed  risk,  unless  he  should 
be  charged  with  the  risk  of  the  ncgligonce  of 
a  fellow  servant,  or  nnless  its  being  left  on 
the  deck  was  a  mere  detail  of  the  work.  But 
It  being  a  part  of  his  general  duties  to  keep 
the  deck  clear,  the  plaintiff  must  be  charged 
with  the  risk  of  such  temporary  obstructions 
u  he  was  required  to  remove,  as  of  a  risk 
jrdinarlly  incident  to  his  employment,  al- 
though, owing  to  the  darkness,  he  did  not  see 
tbe  siphon,  and  was  not  aware  of  Its  pres- 
ence. Railway  Co.  v.  McNamara,  59  Tex, 
258:  Railway  Co.  v.  Taylor,  79  Tex.  104,  14 
S.  W.  918,  23  Am.  St.  Rep.  316.  He  would 
be  charged  with  knowledge,  owing  to  the 
character  of  his  duties,  when  he  went  upon 
bis  watch,  that  the  deck  would  likely  be  In- 
cnmbered  with  rope,  the  siphon  pipe,  and 
snch  other  Implements  as  were  In  use  in  the 
operation  of  the  tug;  and  although  the  deck 
hand  whose  watch  preceded  his,  and  by 
whose  npgllRonce  the  siphon  was  left  in  the 
wiy,  might  not  have  been,  under  the  statute, 
a  fellow  servant,  yet  nil  were  equally  char- 
ged with  the  duty  of  keeping  tbe  deck  clear, 
and  the  presence  of  tbe  siphon  was  a  mere 
Mail  of  the  work,  temporary  In  its  nature, 
for  which  tbe  defendant  should  not  be  held 
negligent  Armour  v.  Hahn,  111  U.  S.  318, 
4  Sup.  Ct  433,  '28  L.  Ed.  440.  The  evidence 
•bows  that  the  pl.ilntlff  knew  that  the  siphon 
pipe  was  usually  left  on  the  fore  part  of  the 
deck,  and,  when  he  stepped  upon  it  should 
bave  known  what  it  was,  and  that  he  was 
not  nnder  the  influence  of  terror  or  any  sud- 
den emotion  of  the  mind  to  prevent  him  from 
anderstanding  the  danger,  and  exorcising 
«r«  by  remoring  his  foot  to  a  safe  place. 


I  His  failure  to  do  so  brought  about  the  dan- 
'  gerous  condition,  without  which  the  injury 
would  not  have  occurred;    and,  such  being 
the  case,  he  was  not  entitled  to  recover. 

We  are  of  the  opinion:  (1)  That  from  tbe 
facts  in  evidence,  the  risk  of  danger  from 
tlic  presence  of  tbe  siphon  pipe  near  the  cavil 
was  one  of  the  ordinary  risks  of  the  plain- 
tiff's employment  arising  out  of  the  fact  that 
it  was  a  part  of  his  duties  to  see  that  the 
deck  was  kept  clear;  (2)  tbe  presence  of  tbe 
siphon  pipe  was  a  mere  detail  of  the  work. 
temporary  in  its  nature,— an  implement  left 
out  of  place  by  one  of  the  servants  in  such 
a  manner  that  tbe  master  could  not  be  ex- 
pected to  know  of  its  presence,  especially 
since  it  was  the  duty  of  the  plaintiff  himself 
to  remove  it  if  found  in  the  way;  and  (:?> 
because  the  plaintiff  knew,  or  by  the  exer- 
cise of  ordinary  care  should  have  known, 
that  It  was  the  siphon,  or  something  that 
was  not  properly  there,  that  be  had  stepped 
upon,  and  was  not  acting  nnder  such  terror 
or  sudden  emotion  as  to  take  away  his  pres- 
ence o(  mind  and  prevent  him  from  knowing 
the  nature  of  the  danger  and  exercising  due 
care.  We  therefore  reverse  the  judgment  of 
tbe  court  below,  and  remand  the  cause. 
Reversed  and  remanded. 

On  Motion  for  Rehearing. 

(June  12,  1902.) 

In  the  opinion  heretofore  filed,  giving  the 
reasons  of  this  court  for  tbe  reversal  of  the 
judgment  of  tbe  court  below,  it  was  conceded 
that  the  deck  hand,  Oarlson,  whose  watch 
preceded  Anderson's,  might  not  bave  been, 
under  the  statute,  his  fellow  servant  This 
concession  was  improperly  made,  because  tbe 
statute  (2  Sayles'  Ann.  Civ.  St  art  4560f) 
does  not  apply  to  a  corporation  engaged  in 
navigation,  and  we  are  of  tbe  opinion  that 
independently  of  the  statute,  Anderson  and 
Carlson  were  fellow  servants.  Dallas  v.  Rail- 
way Co„  61  Tex.  196;  Railway  Co.  v.  Welch, 
72  Tex.  298,  10  &  W.  520,  2  U  It  A  839; 
Railway  Co.  v.  Farmer,  73  Tex.  86,  11  S.  W. 
156;  Railway  Co.  v.  Ryan,  82  Tex.  566,  18  S. 
W.  219;  Douglas  v.  Railway  Co.,  63  Tex. 
666;  Railway  Co.  v.  Watts,  Id,  551;  Railway 
Co.  V.  Rider,  62  Tex.  207;  RaUway  Co.  v. 
Harrington,  Id.  607.  Since  they  were  fellow 
servants,  the  defendant  would  not  be  respon- 
sible for  the  negligence  of  Carlson  in  leaving 
tbe  siphon  pipe  in  such  position  as  to  cause 
Anderson  to  be  injured.  It  is  contended,  how- 
ever, that,  as  it  was  tbe  duty  of  tbe  defendant 
to  furnish  a  safe  place  for  the  plaintiff  to 
work  in,  Carlson  was  not  the  fellow  servant 
of  plaintiff  In  the  performance  of  his  duty 
to  have  a  clear  deck,  but  tbe  representative  or 
alter  ego  of  the  defendant  The  plaintiff  tes- 
tified that  when  the  new  deck  hand  came  on 
watch,  the  deck  was  supposed  to  be  clear,  and 
to  bave  been  cleared  by  the  deck  hand  next 
preceding  him;  and  it  is  a  fact  in  the  case 
that  it  was  the  duty  of  the  preceding  watcb 
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to  keep  the  deck  dear,  and  leave  it  clear. 
But  the  duty  of  the  defendant  to  fnrnlsh  a 
safe  place  to  work  does  not  extend  to  keeping 
the  deck  clear  of  tools  and  appliances  used  by 
its  servants  In  the  prosecution  of  their  work, 
and  the  fact  that  the  deck  was  supposed  to 
be  clear  when  a  new  hand  went  on  watch 
was  only  to  suppose  that  the  preceding  hand 
had  done  his  duty.  For  the  reasons  hereto- 
fore given,  as  well  as  for  the  additional  rea- 
son that  the  plalntlfT  was  injured  through 
the  negligence  of  a  fellow  servant,  we  adhere 
to  the  conclusion  that  the  Judgment  of  the 
court  below  was  erroneous.  After  reconsider- 
ation, however,  of  the  facts,  we  have  further 
concluded  that  under  the  undisputed  evidence 
the  plaintiff  is  not  entitled  to  recover,  and 
that  Judgment  should  be  here  rendered  in 
favor  of  the  defendant  The  plaintiffs  motion 
for  a  rehearing  will  therefore  be  overruled, 
but  the  order  of  the  court  heretofore  made 
remanding  the  cause  for  another  trial  will  be 
set  aside,  and  Judgment  will  be  here  rendered 
in  favor  of  the  plaintiff  in  error. 
Reversed  and  rendered. 


OAK  CLIFF  SEWERAGE  00.  T.  MAR- 
SAI^IS  et  al.i 

(Conrt  of  OMl  Appeals  of  Texas.    June  7, 
1902.) 

CITIES— SETWERS  —  PRIVATE    OWNERSHIP  — 
DEDICATION— INJUNCTION— ISSUES. 

1.  The  owner  of  land  platted  it  and  dedi- 
cated the  streets  to  public  use.  Before  execut- 
ing the  deed  of  dedication  he  conveyed  a  cer- 
tam  street  to  a  railway  company.  Thereafter 
he  put  a  sewer  nnder  such  sti-eet.  The  dty, 
including  such  tract,  was  thereafter  incorpo- 
rated, and  plaintiff  acquired  title  to  all  the 
property  of  the  original  owner  of  the  tract. 
The  defendant  sewerage  company  was  there- 
after aotborised  by  the  dty  to  construct  sew- 
ers in  its  streets.  HM,  in  an  action  to  en- 
Join  defendant  from  interference  with  such 
sewer,  that  plaintiff  made  a  prima  fade  case 
entitling  him  to  recover  on  snowing  that  the 
sewer  was  put  in  by  such  original  owner  and 
that  the  title  held  by  him  had  been  acquired 
by  plaintiff. 

2.  The  laying  of  a  sewer  in  a  public  street 
does  not  make  the  same  public  property,  and 
the  incorporation  of  a  city,  iudnding  such 
street,  does  not  give  the  city  title  to  the  sewer. 

3.  A  sewer  constructed  by  a  private  person 
is  not  dedicated  or  donated  to  public  use  by 
reason  of  its  l>eing  placed  in  a  pnblic  street, 
in  the  absence  of  an  intention  of  the  owner  to 
dedicate  or  donate  it. 

4.  In  an  action  by  the  owner  of  a  sewer  in  a 
public  street  to  enjoin  a  sewerage  companv 
from  interfering  therewith,  the  right  of  such 
owner  to  operate  the  sewer  or  of  the  dty  to 
control  or  prevent  its  operation  is  not  in- 
volved. 

5.  In  an  action  by  the  owner  of  a  sewer  In 
a  street  which  was  conveyed  to  a  railway  com- 
pany before  the  street  was  dedicated  to  pnblic 
use,  to  restrain  a  sewerage  company  from  ii^ter- 
ference  with  such  sewer,  the  question  of  title 
between  such  owner  and  the  railway  company 
need  not  b»  determined. 

Appeal  from  district  court,  Dallas  county; 
T.  F.  Nash,  Judge. 

>  Bctaorloc  denied  Juae  U,  UOI. 


Action  by  T.  L.  HarBaHB  against  fibe  Oak 
dlff  Sewerage  Company,  defendant,  and  the 
Dallas  &  Oak  CHifl  Electric  Railway  Com- 
pany, interpleaded.  From  a  Judgment  f<* 
plaintiff  and  for  the  railway  company,  tbt 
defendant  appeals.    Affirmed. 

Hoiria  &  Crow  and  C.  F.  Cohron,  for  ap- 
pellant Wharton  &  Toung,  Cockrell  &  Gny, 
and  Crane  &  Greer,  for  appellees. 

TEMPMrrON,  J.    T.  L.  Marsalls  brought 
this  suit  against  the  Oak  Cliff  Sewerage  Com- 
pany, alleging  that  he  was  the  owner  of  a 
line  of  sewer  located  on  Jefferson  and  Green- 
wood streets  and  on  block  63  In  the  dty  of 
Oak  Cliff;   that  said  company  waa  asserting 
an  unfounded  claim  to  the  sewer,  and  wa* 
interfering  with  his  use  thereof.    An  injunc- 
tion was  sought  to  restrain  further  lnterfe^ 
ence.    The  sewerage  company   Justified  its 
use  of  the  sewer  under  a  lease  from  the  city. 
It  made  the  Dallas  &  Oak  Cliff  Electric  Rail- 
way Company  a  party,  because  tliat  com- 
pany was  claiming  title  to  that  part  of  the 
sewer  which  was  located  on  Jefferson  street 
The  case  was  tried  without  the  Intervention 
of  a  Jury,  and  Marsalls  obtained  the  Judg- 
iqent  he  desired,  and  it  was  adjudged  that 
the  sewerage  company  take  nothing  against 
the  railway  company.    The  question  of  title 
between  Marsalls  and  the  railway  company 
was  not  determined.    The  sewerage  company 
has  appealed. 

Conclusions  of  Fact 

In  1887  the  Dallas  Land  &  Loan  Company 
owned  the  site  of  the  present  city  of  Oak 
Cliff.  It  bad  the  same  surveyed,  and  platted 
into  lots  and  blocks,  streets  and  alleys,  and 
dedicated  the  streets  and  alleys  to  public  use. 
Before  the  deed  of  dedication  was  executed 
It  conveyed  Jefferson  street  to  the  railway 
company.  In  1890  it  put  in  the  sewer,  with- 
out objection  from  any  source.  The  city  was 
Incorporated  in  1891.  In  1892  Marsaiia  ac- 
quired title  to  all  the  property  of  the  land 
company.  It  was  never  the  intention  of  the 
land  company  or  of  Marsalls  to  donate  the 
sewer  to  public  use,  though  they  permitted 
connections  to  t>e  made  with  the  sewer  with- 
out charge  except  In  one  or  two  instances. 
In  1897  the  sewerage  company  was  organ- 
ized, and  began  making  connections  with  the 
sewer.  In  1900  it  interfered  with  one  of  the 
licensees  of  Marsalls,  and  was  successfully 
enjoined.  Diamond  ▼.  Smith  (Tex.  Civ.  App.) 
66  S.  W.  141.  In  1901  it  leased  the  sewer 
from  the  city.  The  evidence  is  not  sufficient 
to  show  that  either  the  city  or  the  sewerage 
company  has  ever  acquired  any  right  or  title 
to  the  sewer  by  limitation. 

Conclusions  of  Law. 

1.  Marsalls  made  oat  a  prima  fade  caae 
entitling  him  to  recover  by  showing  that  the 
sewer  was  put  in  by  the  land  company  aad 
that  he  had  acquired  the  title  held  by  it 

3.  The  laying  of  the  sewer  in  the  public 
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itneta  did  not  make  tbe  nme  public  proper- 
ty, and  tbe  dty  did  not,  upon  its  incorpora- 
tion,  take  ttUe  tiiereto. 

3.  The  aewer  wa«  not  dedicated  or  donated 
to  public  nae  by  reason  of  Ita  baring  been 
pUced  In  the  public  atreets,  In  tbe  abaence  ot 
an  intention  on  tbe  part  ot  the  owner  to  ao 
dedicate  or  donate  tbe  aam& 

4.  Tbe  rlgbt  of  MarsaUa  to  operate  tbe  aew- 
er or  of  tbe  city  to  control  or  prevent  tbe  op- 
eratlra  tb»eof  la  not  InTolyed,  and  la  not 
decided. 

5.  It  la  unnecessary  to  determine  tbe  ques- 
tion of  title  between  Marsalis  and  tbe  rail- 
way company.  Tbey  are  not  asking  for  tbla 
to  be  done,  and  neltber  of  said  parties  la  com- 
plaining of  tbe  Judgment.  Hie  sewerage 
company  to  not  entitled  to  bare  tbe  question 
decided.  As  tbe  railway  company  Is  a  party 
to  tbe  suit,  and  Is  acquiescing  In  tbe  Judgment, 
tbe  defense  of  outstanding  title  is  not  arail- 
able  to  tbe  sewerage  company.  Tbe  Judg- 
ment la  affirmed. 

Affirmed. 


TBXAS  A  P.  BT.  OO.  t.  BBAT.i 

(Court  ot  CItU  Appeals  of  Texas.    June  4^ 

1902.) 

BAILBOADS— NEOUQBNCE-KILUNO    ANIUAI;! 

— FBNCINO  ROAD-SVIDBNCB— 

INSTRUCTIONS. 

Lin  an  action  against  a  railway  company 
tor  mnning  OTer  plaintiff's  borse,— the  tight 
of  way  not  being  fenced,— a  plea  that  he  neg- 
Uf;entlr  permitted  his  borse  to  mn  at  large 
within  tbe  CMporate  limits  of  a  town,  and  to 
{raze  on  defendant's  track,  stated  no  defense. 

2.  Where  plaintiff's  horse  was  killed  on  de- 
(eadanf  a  railway  track,  70  or  80  yards  east 
ot  tbe  east  end  of  defendant's  switch,  and  it 
introdnced  evidence  that  to  fence  the  track 
•0  near  tb«>  switch  woold  interfere  with  its 
employes  in  switching  its  trains,  it  was  not 
error  to  admit  evidence  that  the  track  was 
fenced  to  within  30  or  40  feet  of  tbe  west 
end  of  the  switch. 

3.  Where  the  undisputed  evidence  showed 
that  tbe  accident  occurred  outside  the  switch 
limits,  it  was  not  error  to  refuse  to  instruct 
tlut  if  the  accident  occurred  within  the  switch 
limits,  so  that  the  track  could  not  be  fenced, 
or  because  tbe  company  was  constmctinK  a 
twitch,  tbe  defendant  was  not  liable,  nnleas 
its  employ^  failed  to  exercise  ordinary  care 
In  avoiding  tbe  collision. 

Appeal  from  Lamar  county  court;  Wm. 
Hodges,  Judge. 

Action  by  B.  O.  Seay  against  the  Texas  ft 
Pacific  Railway  Company.  From  a  Judgment 
Uft  plaintiff,  defendant  appeals.    Affirmed. 

W.  B.  LAtimer,  for  appellant  W.  F.  Moore, 
tat  appellee. 

NEILT.^  3.  On  the  night  of  Jnne  7,  1901, 
appdianf  8  train  struck  and  mn  over  appel- 
lee's horse  in  tbe  town  of  Blossom,  on  a 
bridge  of  its  road,  and  killed  him.  Appellant's 
light  of  way  was  not  fenced  at  tbe  place 
where  tbe  collision  occurred,  and  the  evidence 
it  (ad)  aa  to  warrant  tbe  conclusion  that  pub- 
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lie  neceaslty  sr  cenTenlenoe  did  not  require 
It  to  be  left  open,  nie  reaaonable  market 
value  of  the  borse  at  the  time  and  place  it 
waa  killed  waa  |10a 

Conclusions  of  Law. 

L  Tite  exceptions  to  appellant's  plea  In  re- 
CMivention  that  appellee  negligently  caused 
and  permitted  bis  horse  to  run  at  large  within 
tbe  oorpoiate  limits  of  Blossom,  and  to  go 
upon  and  graze  on  Its  railway  track,  were 
properly  sustained.  Ko  acta  of  negligence 
were  alleged  In  tbe  plea.  In  tbe  absence  of 
statute  or  ordinance.  It  to  not  unlawful  In 
this  state  for  tbe  owner  to  permit  animals 
of  their  own  volition  to  enter  and  remain 
upon  the  nnlncloeed  lands  of  another.  Rail- 
road Co.  V.  Cocke,  84  Tex.  168. 

2.  Tbe  third  assignment  of  error  complains 
of  the  court's  permitting  certain  witnesses  to 
testify,  over  appellant's  objections,  "that  de- 
fendant's track  west  of  Blossom  station,  and 
about  80  or  40  feet  from  the  west  end  of  tbe 
switch,  was  fenced  at  the  time  plalntUTs  horse 
was  killed";  tbe  objection  being  that  such 
testimony  was  Immaterial  and  Inadmissible, 
as  the  accident  occurred  one-eighth  of  a  mile 
east  of  said  station.  To  tbe  bills  of  exception 
taken  to  tbe  admission  of  tbe  testimony,  the 
court  appends  thto  explanation:  "The  proof 
established  that  ptointUTs  horse  was  killed  at 
a  pohit  on  Ita  [defendant's]  railway  track  70 
or  80  yards  east  of  tbe  east  end  of  defend- 
ant's switch  til  the  town  of  Blossom.  The  de- 
fendant introdnced  evidence  which  tended  to 
sbow  that  to  have  fenced  its  track  at  a  point 
that  near  tbe  switch  would  Interfere  with  its 
employes  in  switching  its  trains;  and.  In  re- 
buttal of  this  testimony,  plaintiff  was  per- 
mitted to  prove  by  tbe  witnesses  Henderson 
and  Liles  that  the  defendant  had  in  fact  fen- 
ced the  track  on  tbe  west  of  tbe  main  switch 
to  within  80  or  40  feet  of  Its  west  end." 
This,  In  connection  with  the  record,  demon- 
strates that  the  evidence  was  admissible  for 
the  purpose  stated  In  tbe  explanation. 

8.  Tbe  uncontroverted  evidence  shows  that 
the  collision  occurred  beyond  tbe  limits  of 
the  railway  switches.  Therefore  the  court 
did  not  err  In  refusing  to  instruct  the  Jury,  at 
appellant's  request,  that  if  tbe  borse  was 
killed  on  a  bridge  at  a  place  within  tbe  switch 
limits,  and  such  place  could  not  have  been 
fenced  with  safety  to  its  employes,  the  bur- 
den would  be  upon  plaintiff  to  sbow  negli- 
gence of  the  defendant  in  operating  the  train. 
The  evidence  did  not  tend  to  bring  tbe  case 
within  the  rule  announced  In  Railroad  Co.  v. 
Blankenbeckler  (Tex.  Civ.  App.)  36  S.  W. 
331. 

4.  Tbe  evidence  to  uncontroverted  that  the 
switch  which  was  being  constructed  at  tbe 
time  of  the  accident  was  not  to  extend  to  tbe 
bridge  where  the  accident  occurred,  and  from 
such  undisputed  evidence  it  clearly  appears 
that  it  could  have  been  built  as  well  with  tbe 
right  of  way  fenced  at  the  point  of  coUision 
aa  without  ito  being  fenced  there.    Hierefore 
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the  court  did  not  or  in  refnslng  to  charge 
the  Jury,  at  appellant's  request,  that  if  they 
believed  the  defendant  could  not  have  fenced 
Its  track  at  the  place  of  the  killing,  by  reason 
of  building  and  constructing  a  switch  railway, 
then  they  would  only  find  for  plaintiff  In  case 
defendant's  employes  failed  to  exerdae  ordi- 
nary care  in  avoiding  the  collision. 

6.  The  charge  of  the  court  correctly  and 
fairly  presents  the  law  upon  the  Issuable  facts 
to  the  Jury,  and  Is  not  obnoxious  to  any  of 
the  objections  assigned  as  error.  , 

6.  The  evidence  embodied  In  the  record,  we 
think,  Is  reasonably  sufficient  to  supiwrt  the 
verdict. 

The  Judgment  is  affirmed. 


BROWN  T.  MISSOURI,   K.   &  T.  RT.  00. 
OF  TEXAS. 

(Conrt  of  Civil  Appeals  of  Texas.    June  4, 
1902.) 

RAUjROADS— RIGHT   OF  WAT— NOXIOUS  VBQB- 

TATION— DEATH  OF  CATTLB-COM- 

PANY'S  LIABILITY. 

A  railroad  company  is  not  liable  to  one 
whose  cattle  stray  from  an  adjoining  pasture 
through  a  defective  fence  inciosing  the  com- 
pany's right  of  w-ay,  and  eat  thereon  a  poison- 
ous grass,  which  kills  them;  the  company  not 
bebig  negligent  in  permitting  the  fence  to  be- 
come defective. 

Appeal  from  Grayson  county  court;  J.  D. 
Woods,  Judge. 

Action  by  W.  H.  Brown  against  the  Mis- 
souri, Kansas  &  Texas  IKallway  Company  of 
Texas.  From  a  Judgment  rendered  on  gus- 
talnlng  a  general  demurrer  to  the  petition, 
pialntifl  appeals.    AfBrmed. 

Jolm  T.  Suggs,  for  appellant  Head  &  DU- 
lard,  for  appellee. 

FLY,  1.  Appellant  sued  to  recover  dam- 
ages alleged  to  have  resulted  from  the  neg- 
ligence of  appellee  in  having  a  defective  fence 
on  its  right  of  way,  by  reason  of  which  the 
cattle  of  appellant  entered  upon  said  right  of 
way  and  ate  Johnson  grass,  which  appellee 
permitted  to  grow  thereon,  and  were  Idlled 
by  it  The  conrt  sustained  a  general  demur- 
rer to  the  petition.  It  was  alleged  that  ap- 
pellant was  the  owner  of  certain  cattle  which 
were  in  a  pasture  through  which  ran  the 
right  of  way  of  appellee,  and  that  the  right 
of  way  was  defectively  fenced,  and  the  cattie 
entered  upon  the  right  of  way  and  ate  the 
young  Johnson  grass  which  had  sprung  up 
after  it  had  been  cut  down  by  appellee,  and 
were  poisoned  by  It  and  died.  It  was  alleged 
as  follows:  "Plaintiff  shows  that  the  facts 
that  said  grass  was  attractive  to  cattle,  and 
that  It  was  poisonous  to  them  and  would  kill 
them  if  they  ate  it,  were  actuaiiy  known  to 
defendant,  its  servants  and  employes;  that  It 
knew  Its  said  fences  were  insufficient  and 
practically  destroyed,  and  that  cattle  could 
easily  pass  through  same  and  eat  said  grass; 
that  It  actually  knew  that  plaintiff's  cattle 


were  in  the  pasture  thtongb  wbieb  said  roAd 
ran,  and  w«:e  likely  to  pass  through  said 
fences  and  eat  said  grass,  and  be  killed 
thereby;  that  defendant,  having  actual  knowl- 
edge of  these  facts.  In  permitting  said  grass 
to  be  in  such  ccmditlon  on  its  right  of  way, 
and  in  permitting  Its  fences  to  become  old, 
rotten,  and  insufficient,  and  failing  to  keep 
them  in  repair,  and  in  failing  to  keep  said 
grass  off  Its  right  of  way,  showed  a  conscious 
Indifference  to,  and  a  reckless  disregard  of, 
the  rights  of  this  plaintiff,  and  was  thereby 
guilty  of  gross  negligence,  which  gross  neg- 
ligence was  the  proximate  canse  of  plaintiffs 
injury  and  damage  as  aforesaid."  There  -was 
no  allegation  that  appellee  had  planted  tbe 
grass  on  the  right  of  way,  and  there  was  no 
negligence  in  catting  It  down,  or  in  letting 
It  spring  up  on  the  right  of  way  when  It  had 
been  cut  down.  Appellee  had  the  right  to 
keep  its  track  clear  of  high  grass  and  weeds 
by  cutting  them  down,  and  it  owed  a  duty 
to  the  public  to  do  so.  The  appellee  owed  no 
duty  to  any  one  to  endeavor  to  keep  It  from 
springing  up  after  it  bad  been  cut  So  far 
as  indicated  by  the  pleading.  It  was  a  natural 
growth  on  the  soil  of  the  right  of  way,  and 
appellee  cannot  be  held  negllgrait  because 
appellant's  cattle  went  through  its  defective 
fence  and  ate  the  grass.  In  the  case  of  Rail- 
way Co.  V.  Oakes  (T».  Sup.)  68  S.  W.  990, 
B2  L.  R.  A.  293,  the  supreme  court  of  Texas 
said:  "It  is  conceded  by  all  authorities  that 
damage  or  Inconvenience  by  one  from  a  state 
of  things  naturally  existing  upwi  tbe  land 
of  another  furnishes  no  ground  of  complaint 
against  the  latter."  In  GUes  v.  Walker,  24 
Q.  B.  Dlv.  666,  the  defendant  liad  denuded 
his  land,  adjoining  plalntlfF's,  of  the  timber 
which  stood  upon  it;  and  thistles  sprang  up, 
wUch  the  defendant  failed  to  mow  periodical- 
ly, and  In  consequence  their  seeds  were 
blown  upon  plaintiff's  land,  and  produced  a 
heavy  growth  of  the  weed  upon  It.  Plaintiff 
sued  to  recover  for  tbe  damage  thus  done 
to  tbe  land.  Chief  Justice  Cololdge  said: 
"I  never  heard  of  sucb  an  action  as  this. 
There  can  be  no  duty,  as  between  adjoining 
occupiers,  to  cut  tbe  thistles,  which  are  tbe 
natural  growth  of  the  land."  In  order  for 
appellee  to  be  liable  under  the  allegations.  It 
must  not  (miy  have  been  negligent  In  allow- 
ing the  fence  to  become  defective,  but  negli- 
gent In  having  a  right  of  way  into  wblcb 
Johnson  grass  had  made  its  insidious  en- 
trance, and  negligent  in  cutting  such  grass, 
and  pramittlng  it  to  come  up  again  after  It 
bad  been  cut.  Railway  companies  cannot  be 
held  responsible  for  the  many  and  varied  spe- 
cies of  vegetation  that  come  up  on  their  land, 
and  cannot  be  held  liable  for  injury  to  cattle 
resulting  from  eating  such  natural  vegetation. 
Fences  are  built  about  rights  of  way  not 
to  protect  cattle  from  eating  the  regetatlan 
growing  thereon,  but  to  keep  them  from  be- 
ing killed  by  trains;  and,  under  tbe  clrcnm- 
stances  of  this  case,  there  was  no  negligence 
in  permitting  the  teace  to  fitll  Into  decay,  and 
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appellee  to  no  more  liable  for  the  injury  re- 
sulting from  the  cattle  eating  the  graaa  than 
it  would  be  If  there  had  been  no  fence;  and 
it  could  not,  certainly,  be  contended  that 
there  woold  be  liability  for  damages  arising 
to  stock  from  eating  the  natural  growth  on 
the  nnfenced  right  of  way. 
Tbe  Judgment  is  affirmed. 


KIRKPATRICK  et  al.  v.  TARLTON  et  al.i 

(Oanrt  at  Civil  Appeals  of  Texas.     April  19, 

1902.) 

PRINCIPAI.  AND  AGENT— AUTHORITY— RATIFI- 
CATION—BVIDKNCK-JURY  —  INSTRUCTIONS- 
INCONSISTENT  FINDINGS— UHITATIONS. 

1.  In  trespass  to  try  title,  where  plaintiff 
dalms  under  a  deed  executed  by  an  agent,  be 
may  show  ratification  by  the  principal  of  the 
acent's  act  without  pleading  such  ratification. 

2.  Where  a  deed  was  executed  by  one  pnr- 
porting  to  act  as  agent  for  the  owners  of  the 
land,  the  Jury,  in  determining  the  authority 
of  such  agent  and  the  ratification  of  bis  acts 
by  such  owners,  could  consider  the  recitals  in 
snch  deed,  and  it  would  be  improper  to  charge 
that  the  deed  should  have  any  particular  ef- 
fect. 

3.  Where  a  deed  was  executed  by  one  pnr- 
porting  to  act  as  agent  for  the  owners  of  the 
land.  It  was  not  error  to  charge  that  in  deter- 
mining hia  authority  or  the  ratification  of  his 
acts  they  might  "look  to  tbe  age  of  the  ti'ans- 
action  and  the  assertion  of  title  thereunder," 
thon^  the  deed  was  not  30  years  old. 

On  Rehearing. 

1.  Where  the  answers  of  the  jury  to  special 
lines  are  conflicting,  and  the  conrt  of  ap- 
peals decides  against  appellant  on  the  issues 
niTolTed  therein,  it  will  not  attempt  to  rec<Mi- 
dle  such   answers. 

2.  Where  the  unimproTed  part  of  a  tract  of 
land  is  severed  by  sale  from  uie  improved  par^ 
Hmitationa  baaed  on  occupancy  at  the  impiovea 
part  cease  to  mn. 

Appeal  from  district  court.  Hill  county; 
Wm.  Polndexter,  Judge. 

Action  by  Tarlton,  Jordan  &  Tarlton 
against  W.  A.  Klrkpatrlck  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
AfDrmed. 

Johnson  &  Stollenworck  and  A.  P.  McKln- 
non,  for  appellants.  Thpa.  Ivey,  W.  C.  Mor^ 
row,  B.  D.  Tarlton,  and  G.  D.  Tarlton,  for  ap- 
pellees. 

RAINET,  O.  J.  This  Is  an  action  of  tres- 
pass to  try  title  brought  by  appellees  against 
W.  A.  Klrkpatrlck,  Z.  T.  Huff,  and  A.  M. 
Allen,  who  plead  not  guilty  and  limitation  of 
fire  and  ten  years.  Z.  T.  Huff  died,  and  his 
beira  are  parties.  A.  M.  Allen  has  been  elim- 
inated by  the  Judgment  on  a  former  appeal 
On  the  trial  below  Judgment  was  rendered 
in  favor  of  appellees  against  the  hehrs  of  Huff 
tot  27%  acres,  and  against  W.  A.  Klrkpatrick 
for  132  acres.  Said  parties  perfected  an  ap- 
peal, 'since  which  the  controversy  as  to  tbe 
2i%  acres  has  been  settled,  leaving  only  the 
112  acres  claimed  by  Klrkpatrick  involved  on 
this  appeal.  This  controversy  grew  ont  of  a 
tooflict   between    two    survqrs,   tbe   Samuel 

'  Writ  of  error  denied  br  supreme  court. 


Shackelford  and  the  Milton  B.  Atkbison. 
The  Atkinson  location  was  void,  and  defend- 
anta  claim  that  plaintiffs  failed  to  show  title 
In  themselves,  and  that  theb:  title  has  ripened 
by  the  five  and  ten  years  statutes  of  limita- 
tion. 

Conclusions  of  Fact 

The  land  In-  controversy  to  a  part  of  the 
survey  of  land  patented  to  the  heirs  of  Sam- 
uel Shackelford,  October  6^  1867.  located  in 
Hill  county  by  virtue  of  a  duplicate  head- 
right  certificate,  Na  14-76,  Issued  by  tbe  com- 
missioner of  the  general  land  office  October 
17,  1800.  On  October  25,  1871,  E.  (Edmund) 
Shackelford,  for  himself  and  as  attorney  In 
fact  for  the  remaining  heirs  of  Samuel  Shack- 
elford, executed  a  transfer,  duly  acknowl- 
edged and  recorded,  to  A.  A.  Cassldy,  trans- 
ferring "all  certiacates  of  land  granted  by  the 
state  of  Texas  to  Samuel  Shackelford  or  hto 
heirs"  for  the  following  consideration:  "V 
280  acres  of  land  lying  In  Calhoun  coimty, 
Texas,  about  nine  miles  west  of  the  city  of 
Indlanola,  conveyed  same  day  as  date  of  thto 
deed  by  A  A.  Cassldy  to  E.  Shackelford." 
The  Jury  found  that  E.  Shackelford  was  an- 
thorlzed  by  the  heirs  of  Samuel  Shackelford 
to  execute  the  transfer  to  A  A.  Cassldy,  and 
that  after  the  execution  tboreof  said  heirs 
knew  of  the  execution,  and  ratified  same. 
Theae  findings  were  warranted  by  tbe  evi- 
dence. The  appellees  held  under  and  through. 
A.  A.  Cassldy.  The  said  Shackelford  certifi- 
cate was  located  on  a  tract  of  682  acres,  Jan- 
uary 26,  1874,  embracing  the  land  hi  contro- 
versy, but  as  it  conflicted  with  other  surveys 
the  field  notes  were  corrected  at  the  instance 
of  appellees.  The  following  is  a  plat  of  the 
survey  as  corrected,  which  shows  the  four 
subdivisions  and  names  of  purchasers  thereof 
from  one  Tarver,  who  claimed  tmder  the  Mil- 
ton B.  Atkinson  survey,  which  will  assist  in 
understanding  tbe  facts  relating  to  the  issue 
of  limitation: 

""""^^ 
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An  of  the  Shackelford  survey  was  original- 
ly claimed  by  W.  L.  Booth,  as  administrator 
Of  the  estate  of  J.  R.  Grover,  as  a  part  of  the 
M.  B.  Atkinson  survey  of  320  acres  in  Kill 
county,  Tex.  In  1873,  by  order  of  the  jmw- 
bate  court  of  Hill  county,  it  w^  sold  by  saM 
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administrator  to  O.  T.  Tarrer.  Tbe  sale  was 
made  In  1S74,  and  reported  to  and  approved 
by  the  conrt  North  of  the  sarrey  In  qnes- 
tion  waa  a  pre-emption  surrey  of  80  acres, 
which  had  been  Improved  by  one  John  Kirk- 
patrlck,  and  which  improvements  wo'e  bought 
by  J.  P.  Allen  from  said  Klrkpatrlck.  This 
pre-emption  is  known  as  the  "J.  P.  Allen 
Survey."  In  placing  his  improvements  upon 
It,  John  Klrkpatrlck  overlapped  the  north  line 
of  the  Shackelford  tract  to  the  extent  of  some 
seven  or  eight  acres,  which  he  put  in  cultiva- 
tion, and  which  were  fenced  by  him  in  one 
indosure,  with  the  Improvements  on  the  J.  P. 
Allen  pre-emption.  This  Is  the  only  actual 
or  visible  possession  which  was  ever  taken 
of  the  tract,  which  Includes  tbe  land  in  con- 
troversy, by  Tarver  or  Allen.  While  Allen 
thus  held  the  seven  or  eight  acres  in  question 
within  the  Indosure  of  his  pre-emption,  Tar- 
ver had  an  agreement  in  writing  with  Allen 
about  four  or  five  months  after  the  report  of 
sale  by  Booth  to  Tarver  was  made,  In  the 
spring  of  1874,  by  the  terms  of  which  agree- 
ment Allen,  as  the  tenant  of  Tarver,  agreed 
to  keep  tbe  land  for  five  years  and  protect 
the  timber  and  grass.  This  tenancy  began 
during  the  year  1874,  and  continued  for  five 
years  and  no  longer.  The  deed  by  Booth  to 
Tarver,  by  virtue  of  which  Tarver  claimed 
the  land,  was  dated  March  16,  1876,  but  it 
was  not  recorded  until  July  17,  1879.  Tarver 
paid  the  taxes  on  the  land  thus  conveyed  to 
him  by  Booth  for  the  year  1875,  and  until 
the  year  1883,  when  it  was  sold  for  taxes, 
and  was  afterwards  redeemed  by  Tarver. 
On  July  24,  1882,  G.  Y.  Tarver  conveyed  to 
Z.  T.  Huff,  by  his  deed  dated  and  recorded 
on  that  day,  a  tract  of  19%  acres  out  of  the 
tract  previously  conveyec^  by  Booth,  adminis- 
trator, to  Tarver.  By  this  deed  the  part  of 
the  survey  on  which  were  the  improvements 
placed  and  held  by  Allen  was  entirely  sev- 
ered from  that  portion  of  the  survey  lying 
south  of  the  19%  acres  conveyed  to  Huff, 
which  portion  lying  south  includes  the  112 
acres  claimed  by  W.  A.  Klrkpatrlck  and  in- 
volved in  this  appeal,  and  also  the  27%-acre 
Huff  tract  involved  In  the  trial  below.  On 
April  18,  1883,  Tarver  sold  and  conveyed  to 
McKinnon  &  Call  the  139%  acres  menUoned 
In  his  deed  of  said  date,  and  lying  south  of 
the  said  19%  acres  conveyed  on  July  24,  1882, 
by  Tarver  to  Huff.  Immediately  after  the 
conveyance  of  July  24,  1882,  Huff  took  actual 
possession  of  the  19%  acres  of  land  conveyed 
to  him.  During  the  time  which  elapsed  from 
July  24,  1882,  until  April  18,  1883,  J.  P.  Al- 
len had  no  authority  or  control  or  possession 
of  any  portion  of  the  139%  acres  of  land  em- 
braced in  tbe  deed  from  G.  Y.  Tarver  to  Mc- 
Kinnon &  Call,  which  lies  south  of  the  Z.  T. 
Huff  19%-acre  tract,  and  which  Indudes  the 
112-acre  tract  involved  in  this  appeal.  On 
April  18.  1888,  Tarver  sold  and  conveyed  to 
McKinnon  &  Call  said  139%  acres,  and  of  this 
tract  McKinnon  &  Call  conveyed,  on  July  21, 
1883,  to  Z.  T.  Huff  a  tract  of  27%  acres  by 


deed  on  that  date  dated  and  recorded,  and 
on  the  same  day  conveyed  to  W.  A.  Klrk- 
patrlck 112  acres  by  deed  then  dated  and  re- 
corded. Z.  T.  Huff  immedlatdy  after  his  puT' 
chase  took  possession  of  said  27%-acre  tract, 
and  the  Jury  found  that  Klrkpatrlck  took 
possession  of  said  112-acre  tract  within  a  rea- 
sonable time  after  his  purchase  from  McKin- 
non &  Call,  but  were  unable  to  say  in  what 
month  or  year.  Klrkpatrlck  -testified  that  be 
would  not  say  that  he  took  possession  within 
six  months  after  his  purchase,  or  what  time 
he  did  take  possession.  Both  Huff  and  Klrk- 
patrlck paid  taxes  on  said  land  so  purchased 
by  them  for  one  year  only,  namely,  IHtH, 
after  said  purchase  untH  the  institution  of 
this  suit.  When  McKinnon  &  Call  bought 
the  138%  acres  from  Tarver  they  bought  for 
themsdves  and  on  their  own  account,  and  not 
as  agents  for  W.  A.  Klrkpatrlck  and  Z.  T. 
Huff  or  either  of  thenu 

Gonduslons  of  Law. 

1.  In  an  action  of  trespass  to  try  tlQe  plain- 
tiff is  not  requhred  to  plead  the  evidence  of  hia 
title,  and  where  he  claims  under  a  deed  exe- 
cuted by  an  agent  he  may  show  ratification 
by  the  principal  of  tbe  agent's  act  without 
pleading  such  ratification. 

2.  In  determining  the  authority  of  B. 
Shackelford  to  act  for  the  heirs  of  Samuel 
Shackelford,  or  the  ratification  of  such  act, 
tbe  Jury  could  consider  the  deed  and  recita- 
tions therein  from  Cassidy  to  E.  Shackelford, 
and  It  would  not  have  been  proper  for  the 
court  to  Instruct  the  Jury  that  §uch  deed 
should  have  any  particular  effect 

3.  It  was  not  error  for  the  court  to  Instruct 
the  Jury,  in  determining  the  authority  of  E. 
Shackelford  to  represent  the  heirs  of  Samuel 
Shackelford  in  making  the  deed  to  Cassidy, 
or  the  ratification  of  said  act,  that  they  might 
"look  to  the  age  of  the  transaction,  and  the 
assertion  of  title  thereunder.  If  you  find  there 
Is  such  evidence,  by  persons  claiming  under 
and  through  such  transfer,  and  to  all  the  facts 
and  chrcnmstances  surrounding  and  succeed- 
ing the  execution  of  such  transfer,  and  to 
such  subsequent  acts  and  conduct.  If  such 
there  were,  on  the  part  of  said  heirs,  as  you 
may  bdleve,  under  the  evidence,  tending  to 
show  tbe  giving  of  such  authority  for  the 
execution  of  such  transfer  or  the  recognition 
or  ratification  thereof  after  Its  execution." 
The  fact  that  the  deed  was  not  30  years  old 
did  not  preclude  the  consideration  of  the  age 
of  the  transaction  in  connection  with  the 
other  circumstances  in  determining  the  issue 
of  authority  and  ratification.  Harrison  v.  Mc- 
Murray,  71  Tex.  122,  8  S.  W.  612;  Johnson's 
Adm'r  v.  Shaw,  41  Tex.  428;  Smith  v.  Swan, 
2  Tex.  Civ.  App.  563,  22  S.  W.  247. 

4.  The  evidence  waa  sufficient  to  warrant 
tbe  findings  of  the  Jury  that  E.  Shackelford 
had  authority  to  execute  the  conveyance  to 
Cassidy,  and  that  the  hdrs  had  ratified  his 
acts,  and  also  that  the  certificate  located  on 
the  land  in  controversy  was  one  which  passed 
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by  the  transfer  from  B.  Shackelford  to  said 
Cluaid;. 

n.  The  evidence  falls  to  raise  the  Issne  of 
Identity  of  Samuel  Shackelford,  and  therefore 
the  court  did  not  err  in  refostng  the  special 
charge  requested,  which  required  a  conaidera- 
tlon  of  such  Issue. 

&  The  evidence  falls  to  show  such  posses- 
sion on  the  part  of  appellant,  or  those  under 
whom  he  claims,  as  to  constitute  a  bar  to 
plaintiffs'  recovery  under  either  the  five  or 
tea  years  statute  of  limitation. 

7.  Tbore  is  no  reversible  error  shown  by 
the  record,  and  the  judgment  of  the  court  be- 
low is  affirmed.    Affirmed. 

On  Rehearing. 
(June  7,  1902.) 

Appellant  requests  additional  findings,  stat- 
ing the  points  on  which  he  desires  them 
made 

We  are  asked  what  construction  we  place 
on  the  Jury's  answer  to  special  issues  Nos.  2 
and  3,  submitted  at  the  request  of  appellant, 
constToed  with  their  answer  to  No.  12,  "sub- 
mitted by  the  court  The  answers  of  the 
]m7  to  said  issues  are  conflicting,  and  we  will 
not  attempt  to  reconcile  them,  as  we  find 
against  the  appellant  on  the  issue  that  no  ad- 
reise  possession  of  the  land  was  held  when 
McElnnon  &  Call  purchased.  The  evidence 
warranted  the  Jury  in  finding  that  Allen  nev- 
er held  the  land  in  controversy  as  tenant  of 
Tarver  after  the  expiration  of  the  five-year 
leane.  But,  if  a  contrary  effect  should  be  giv- 
en to  the  acts  pf  the  parties  under  the  lease, 
the  act  of  Tarver  in  selling  the  19%  acres  to 
Huff,  In  July,  1882,  entirely  severed  the  land 
.  to  controversy  from  the  Improved  portion  held 
hy  Allen  as  Tarver's  tenant,  and  broke  the 
contlonlty  of  possession,  and  no  adverse  pos- 
session was  held  until  after  Klrkpatrick  pur- 
chased from  McKinnon  &  Call  and  took  pos- 
•esslon  thereof.  When  the  unimproved  part 
of  a  tract  of  land  is  severed  by  sale  from  the 
Improvements,  ordinarily  limitation  ceases  to 
nm  as  to  the  unimproved  part.  Tarlton  v. 
Klrkpatrick,  1  Tex.  Civ.  App.  107,  21  S.  W. 
M6.  Under  the  facts,  we  think  this  principle 
applies  in  this  case.  The  burden  of  showing 
title  by  limitation  was  on  appellant,  and  he 
has  faQed  to  meet  the  requirement  of  the 
statute. 

The  motion  for  rehearing  Is  overruled. 
Orerruled. 


WI8TERN  UNION  TEL.   CO.  t.  BIBOB- 
FOKBES  CO.i 

(OMirt  of  Civil  Appeals  of  Texas.    June  7, 
1902.) 

WLWJRAPH    COMPANIES-CONTRACT— CIPHER 
DISPATCH— DBU^T-NOnCBt-EVIDENCE. 

1.  Where  »  telegraph  company  received  a 
noMR  reading:  "All  right.  Sell  bluffing 
neb  Mscribed  amply,"— from  a  customer  who 

'BcbMriag  denied  June  n.  IMl. 


was  known  to  be  engaged  in  dealing  in  cot- 
ton, and  all  of  whose  messages  were  "rush" 
messages,  the  company  was  sufficiently  ap- 
prised that  the  message  was  important,  tnongb 
partly  in  cipher,  and  responsible  for  the  actual 
damage  caused  by  its  failure  to  promptly 
transmit  the  message. 

2.  Where  the  contract  of  a  telegraph  com- 
pany provided  that  it  should  not  be  liable  for 
delays  in  the  transmission  of  a  message  aris- 
ing from  unavoidable  iuterruptions  in  the  work- 
ing of  its  lines,  such  condition  does  not  exempt 
the  company  from  liability  for  delays  resulting 
from  causes  existing  and  known  to  its  agent 
at  the  time  the  message  was  received,  and  of 
which  the  sender  was  not  infwrmed. 

3.  Where  the  lines  of  a  telegraph  company 
are  down  at  the  time  a  message  is  tendered 
for  transmission,  it  may  decline  to  receive  the 
message;  but  if  it  is  received  without  inform- 
ing the  sender  of  the  defects  in  the  lines,  and 
if  the  company  fails  to  promptly  transniit  it, 
it  is  liable  for  the  resultmg  damages. 

4.  Where,  at  the  time  of  delivering  a  mes- 
sage to  a  telegraph  company  to  transmit, 
plaintiffs  a^ent  knew  that  certain  lines  were 
down,  but  did  not  know  that  the  company  did 
not  have  other  lines  by  wtiich  the  message 
could  be  sent,  such  knowledge  did  uot  exempt 
the  company  from  liability  for  the  damages 
resulting  from  dela^. 

5.  In  an  action  against  a  telegraph  company 
for  delay  in  sending  a  message,  evidence  as  to 
the  extent  of  a  storm  which  had  prostrated 
the  lines,  or  of  the  congestion  of  business,  or 
that  the  company  had  posted  notices  in  its 
office  that  its  wires  were  down  and  that  all 
messages  would  be  delayed  in  transmission, 
was  inadmissible,  in  the  alisence  of  .evidence 
that  plaiutifF  had  actual  notice  of  such  facta 
or  of  such  uotices. 

Appeal  from  Grayson  cotinty  court;  J.  D. 
Woods,  Judge. 

Action  by  the  Blrge-Forbes  Company 
against  the  Western  Union  Telegraph  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Geo.  H.  Fearons  and  Wilklns  &  Vinson,  for 
appellant.  J.  F.  Holt  and  O.  L.  Galloway, 
for  appellee. 

BOOKHOUT,  J.  Appellee,  a  corporation 
engaged  In  the  cotton  business,  brought  this 
suit  against  the  Western  Union  Telegraph 
Company  in  the  county  court  of  Grayson 
county  on  December  S,  1900,  for  |901  dam- 
ages, claimed  to  have  been  sustained  by  it 
on  account  of  the  alleged  negligence  of  the 
defendant  in  transmitting  and  delivering  a 
telegraphic  message  filed  at  Sherman,  Tex., 
on  September  13,  1900,  addressed  to  O.  H. 
Hinge  &  Co.,  New  Orleans,  La.,  signed  by 
the  plaintiff,  and  reading,  "All  right.  Sell 
bluffing  each  described  amply;"  it  being  al- 
leged that  the  plaintiff  thereby  lost  the  sale 
of  200  bales  of  cotton,  authorized  by  the 
message  to  be  sold  at  11%  cents  per  pound. 
C.  H.  Minge  &  Co.  were  cotton  brokers,  and 
the  agents  of  the  plaintiff  in  New  Orleans. 
The  defendant  interposed  a  general  demurrer 
to  the  petition,  which  was  overruled  by  the 
court.  Defendant  also  filed  a  general  denial, 
and  specially  pleaded  that  the  contract  un- 
der which  the  message  In  question  was  ac- 
cepted for  transmission  contained  a  stipula- 
tion which  ecempted  It  from  lia];illty.    The 
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case  went  to  trial  before  a  Jury  on  October 
29,  1901,  and  resulted  In  a  verdict  and  Judg- 
ment for  tbe  plaintiff  for  1312.50,  and  de- 
fendant has  appealed. 

1.  Appellant  contends  that  since  tbe  mea- 
sage  waa  In  cipher,  and  Ita  meaning  un- 
known to  defendant's  agents,  the  damages 
sought  to  be  recovered  were  too  remote,  and 
not  In  contemplation  of  the  defendant  at  the 
time  it  contracted  for  the  transmission  and 
delivery  of  the  message,  and,  upon  a  breach 
of  contract,  <mly  nominal  damages  could  be 
recovered.  The  petition  set  out  the  message, 
and  charged  that  defendant's  agents  had 
knowledge  of  Its  Importance  and  of  the  ne- 
cessity for  prompt  delivery.  The  evidence 
shows  that  the  agents  of  defendant  at  Sher- 
man knew  at  the  time  they  received  the  mei^ 
sage  for  transmission  that  the  Blrge-Forbes 
Oompany  were  cotton  merchants  at  Sherman. 
They  fnrther  knew  that  all  cotton  messages 
were  "pink"  or  "rush"  messages,  and  notified 
the  defendant's  office  at  Dallas  that  all  Blrge- 
Forbes  Company  messages  were  "pink"  mes- 
sages. Prior  to  ddivering  the  message  to 
defendant,  N.  B.  Blrge,  of  Blrge-Forbes  Com- 
pany, called  by  telephone  the  office  of  defend- 
ant in  Sherman,  and  stated  to  the  person  an- 
swering the  phone  that  he  bad  an  Important 
message  to  send  to  New  Orleans,  and  asked 
if  defendant's  lines  were  all  right,  and  If  he 
could  get  the  message  through  promptly. 
Then  he  wrote  the  message,  and  sent  It  to 
defendant's  office  by  his  office  boy.  The  mes- 
sage was  received  by  Marshall,  an  employ^ 
of  defendant.  Marshall  testffied  on  the  trial 
that  he  does  not  recollect  whether  he  had  a 
conversation  over  tbe  phone  about  the  mes- 
sage or  not  Defendant's  manager,  StaUlngs, 
who  was  present  at  the  office  when  the  mes- 
sage was  received,  testified  that  he  could  not 
remember  whether  he  had  a  talk  with  Blrge 
over  the  phone  about  the  message  or  not  It 
was  charged  In  the  pleading  that  there  was 
sufficient  on  the  face  of  the  message  not  in 
cipher  to  apprise  defendant  of  its  importance. 
The  telegram  reads:  "All  right  Sell  bluf- 
fing each  described  amply."  The  words 
"bluffing"  and  "amply"  are  in  cipher,  and  de- 
fendant's agents  did  not  know  what  these 
words  meant.  When  translated  tbe  message 
reads:  "All  right.  Sell  one  hundred  bales 
of  each  described  at  eleven  and  three-eighths 
cents  per  pound."  The  words  "All  right" 
Indicate  that  this  was  a  reply  to  some  pre- 
vious message.  Knowing  that  the  corpora- 
tion, Birge-Forbes  Company,  were  dealing  in 
cotton,  and  that  all  their  messages  were 
"rush"  messages,  the  word  "sell"  which  was 
not  in  cipher,  in  connection  with  the  other 
facts,  was  sufficient  to  indicate  to  tbe  de- 
fendant's agents  that  the  message  related  to 
a  cotton  transaction,  and  was  Important.  It 
is  held  that  notice  to  the  company  of  the 
main  purpose  of  the  message  Is  sufficient 
Telegraph  Co.  v.  Edsall,  74  Tex.  S29,  12  S. 
W.  41,  15  Am.  St  Rep.  835.  No  Inquiry  was 
made  by  the  agents  of  the  company,  seeking 


any  additional  Information  as  to  Its  impor- 
tance. But  if  this  were  not  so,  we  are  of  the 
opinion  that  the  evidence  was  sufficient  to 
Justify  the  Jury  In  concluding  that  the  agents 
of  the  defendant  had  actual  notice  of  the  im- 
portance of  the  message,  and  of  tbe  necessity 
for  dispatch  in  its  transmission.  The  testi- 
mony of  the  defendant's  agents  that  they  did 
not  remember  whether  they  had  a  talk  with 
Blrge  over  tbe  phone  about  the  message  Is  of 
a  negative  character.  Blrge  testified  he  bad 
such  a  conversation,  and  the  Jury  may  have 
concluded  that  there  was  such  a  conversation, 
and  that  it  had  escaped  the  recollection  of  tbe 
other  witnesses. 

2.  It  is  contended  that  the  plaintiff  having 
contracted  to  absolve  the  defendant  from  lia- 
bility for  delay  in  transmitting  said  message 
occasioned  by  the  unavoidable  Interruption 
in  the  working  of  defendant's  lines,  the  stipu- 
lation was  valid,  and  It  was  admissible  to 
show.  In  explanation  of  and  as  excuse  for  the 
delay,  the  condition  of  the  defendant's  wires, 
poles,  and  other  Instrumentalities,  and  the 
cause  thereof.  The  contract  for  the  trans- 
mission of  the  message  contained  the  follow<- 
Ing  clause:  "It  is  agreed  between  the  sender 
of  the  following  message  and  this  company 
that  said  company  will  not  be  liable  In  any 
case  for  delays  arising  from  unavoidable  In- 
terruptions in  the  working  of  Its  lines."  The 
usual  route  for  the  transmission  of  messages 
from  Sherman  to  New  Orleans  was  to  Its  re- 
lay office  In  Dallas,  and  thence  to  Houston, 
and  from  there  over  its  line  along  the  South- 
ern Pacific  Railroad  to  New  Orleans,  or  from 
Dallas  over  Its  line  along  the  Texas  &  Pacific 
Railroad  to  Shreveport  and  thence  to  New 
Orleans.  If  these  were  closed,  then  from 
Dallas  to  St  Louis,  and  thence  to  New  Or-» 
leans.  It  was  known  by  defendant's  agents 
when  the  message  was  received  by  them  for 
transmission  that  the  routes  by  Houston  to 
New  Orleans  and  by  Shreveport  to  New  Or- 
leans were  not  open  for  business,  as  a  result 
of  severe  storms  in  that  section,  which  bad 
prostrated  Its  wires.  It  was  also  known  to 
them  that  as  a  result  of  the  condition  of  de- 
fendant's wires  between  Houston  and  New 
Orleans  and  Shreveport  and  New  Orleans, 
there  had  been  a  congestion  of  business  in 
the  Dallas  relay  office,  and  that  messages 
sent  to  that  office  would  be  delayed.  The 
message  In  question  was  received  by  defend- 
ant's agents  In  tbe  evening  of  September 
13th.  It  was  promptly  transmitted  to  de- 
fendant's relay  office  at  Dallas,  and  there 
received  at  5:30  p.  m.  September  IStfa.  It 
was  transmitted  from  tbe  Dallas  office  to  St. 
Louis  at  5:24  a.  m.  September  14th,  and  re- 
mained In  St  Louis  20  minutes.  It  was 
transmitted  from  St  Louis  at  5:43  a.  m., 
standard  time,  to  New  Orleans,  and  received 
at  the  office  of  O.  H.  Minge  &  Co.  at  7:42 
a.  m.  September  14th.  A  reasonable  time, 
under  normal  conditions,  to  send  a  message 
from  Sherman  to  New  Orleans,  and  get  a  re- 
ply, is  30  minutes.    Had  the  message  beea 
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delivered  to  G.  H.  Mlnge  &  Oo.  on  tbe  IStb, 
they  could  have  protected  the  offer  np  to  8 
o'clock  at  night.    The  contention  of  appellant 
la,  In  effect,  that  the  contract  exempta  it  from 
liability  for  damages  resulting  from  its  fail- 
ure to  transmit  the  message  with  dispatch  If 
ancli  failure  was  occasioned  by  unavoidable 
intermptlon  in  the  worMng  of  its  lines,  not- 
withstanding such  interruption  existed,  and 
its  agents  had  knowledge  thereof,  at  the  time 
of  tbe  recdpt  of  the  message,  and  the  sender 
had  no  knowledge  of  such  Intaruptlon.    Up- 
on tl>e  receipt  of  the  message  by  the  com- 
inny.  It  was  its  duty  to  transmit  the  same 
witli  reasonable  dispatch  to  Its  destination, 
and  deliver  the  same  to  the  addressee:    If 
after  its  receipt  the  wires  and  Instmmental- 
itles  for  the  transmission  of  the  message  be- 
came interrupted  by  reason  of  an  unprece- 
dented storm,  so  as  to  prevent  their  working, 
then,  under  the  stipulation  in  the  contract, 
it  would  be  excused  for  such  delay  as  result- 
ed from  such  interruption.    It  is  Insisted  that 
the  Btipolation  is  broad  enough  to  include 
such  Interruptions  as  existed  at  the  time  of 
the  receipt  ci  the  message.    We  do  not  think 
the  contract  Is  capable  of  such  a  construction. 
It  speaks  of  delays  arising,— evidently  mean- 
ing to  arise  In  the  future.    If,  however,  the 
contract  were  capable  of  the  construction  con- 
toided  for  by  appellant,  under  the  facts  the 
stipnlatJon  contained  in  the  contract  could 
not  be  Invoked  in  this  case.    In  many  re- 
elects the  duties  and  liabilities  of  a  telegraph 
«<wipany  are  analogous  to  those  of  a  commoo 
carrier.    Ttaey  undertake  to  exercise  a  public 
employment,  and  in  executing  such  employ- 
ment tbey  mnst  use  the  same  degree  of  care 
and  skill  which  a  prudent  person  would  use 
under  the  same  circumstances.    This  applies 
to  tlie  receiving  and  transmission  of  all  prop- 
er messages  tendered  to  it  for  transmission. 
If,  as  contended  by  appellant.  Its  wires  and 
Jostmmentalitles  over  its  routes  to  New  Or- 
leans were  interrupted  by  an  unprecedented 
storm,  then  It  could  have  declined  to  receive 
tlie  message  on  the  ground  that  an  act  of 
<xod  had  prevented  it  from  complying  with 
its  duty  to  receive  and  transmit  the  message. 
It  ahonid  at  least  have^  informed  plaintiff  of 
the  facts,  and  afforded  it  an  opportunity  to 
make  other  arrangementa  if  it  so  desired. 
Having    accepted    the    message    with    full 
knowledge  of  the  condition  of  its  wires  and 
Instrumentalities,  and  assumed  the  duty  of 
transmitting  the  same  to  the  addressee,  the 
company  cannot  set  np  the  stipulation  In  the 
contract    to    excuse   its   nonperformance    of 
doty.    Railway  Co.  v.  Anderson   (Tex.   Civ. 
App.)  21  S.  W.  602;   Express  Co.  v.  Jackson, 
a  S.  W.  (W7,  92  Tenn.  326. 

It  is  Insisted  that  N.  B.  Birge,  secretary  of 
tfaintiff  company,  had  notice  of  the  condition 
«f  defendant's  wires  when  the  message  was 
sent  The  evidence  shows  that  he  knew  that 
the  wires  between  Houston  and  New  Orleans 
vere  prostrated  and  not  working.  He  did 
not  know  but  tbot  defendant  had  other  lines 


open,  and  over  which  the  message  could  be 
sent  He  did  not  know  of  the  interruption 
In  appellant's  lines  between  Sbreveport  and 
New  Orleans.  He  did  not  know  of  the  con- 
gested condition  of  appelant* s  business  at  its 
Dallas  relay  office. 

Again,  it  was  sought  to  show  that  appellant 
had  posted  notices  that  its  wires  to  Southern 
potntB  were  down,  and  that  appellant  was 
greatly  behind  In  its  business,  and  that  all 
messages  would  be  delayed  in  transmission; 
Bald  notices  being  posted  up  in  its  office  near 
the  counter  where  persons  would  have  to 
come  to  send  messages.  It  was  not  proposed 
to  show  that  plaintiff  or  any  of  Its  agents 
had  actual  notice  of  these  facts,  or  of  the 
posting  of  such  notice.  We  are  of  the  opin- 
ion, under  the  facts  shown,  that  there  was 
no  error  In  excluding  this  testimony.  For  the 
same  reason,  there  was  no  error  In  excluding 
the  evidence  seeking  to  show  the  nature  and 
ectent  of  the  storm  that  prostrated  appel- 
lant's lines.  Nor  was  there  error  in  exclud- 
ing the  evidence  as  to  the  extent  of  the  con- 
gestion of  appellant's  business  at  Dallas.  Ap- 
pellant knew  of  all  these  matters  when  it 
made  the  contract. 

We  have  carefully  considered  all  the  as- 
signments of  error,  and  conclude  that  no  re- 
versible error  Is  shown  In  any  of  them.  The 
Judgment  is  affirmed.    Affirmed. 


WELLS  et  al.  v.  HOUSTON.* 

(Court  of  Civil  Appeals  of  Texas.     June  11, 
1902.) 

0ANCELI<ATION  OF  INSTRUMENTS— DBBD  OB- 
TAINED BY  FRAUD  —  RELIEF  IN  EQUITY  — 
CONVEYANCE  OF  EXPECTANCY— PLKADINO— 
EVIDENCE— INSTRUCTIONS— REVIHSW  —  HARM- 
LESS  ERROR- INSUFFICIENT  ASSIGNMENTS. 

1.  Equity  will  set  aside  a  deed  for  fraud  as 
well  of  an  estate  purely  In  expectancy  as  of 
an  estate  in  prtesenti. 

2.  Allegatious,  iu  a  petition  to  set  aside  a 
conveyance  for  fraud,  that  vendees  knew  the 
value  of  the  property  when  the  conveyance  was 
made,  and  with  such  knowledge  fraudulently 
concealed  its  value  from  their  grantor,  knowiug 
that  he  was  ignorant  of  its  real  value,  are  ma- 
terial^  when  made  and  taken  with  other  ap- 
propriate allegations. 

5.  Though  friendship  Is  not  such  a  relation 
OS  to  raise  a  presumption  against  the  validity 
of  a  conveyance,  it  may  be  considered,  in  con- 
nection with  other  facts  and  circumstances,  in 
determining  whether  fraud  was  practiced  in 
obtaining  the  same. 

4.  In  a  suit  to  cancel  a  deed  for  frand,  in- 
timate relations  of  friendship  between  the  par- 
ties, on  which  plaintiff  relies,  need  not  he  spe- 
cially  pleaded  to  entitle  him  to  prove  the  same. 

6.  When  assignments  of  error  refer  to  differ- 
ent subjects,  but  are  not  briefed  separately, 
and  no  propositions  of  law  or  fact  are  made 
thereunder,  they  will  not  be  considered. 

6.  Where  defendants  did  not  exercise  or  at- 
tempt to  use  all  the  six  challenges  which  they 
were  allowed,  tbey  could  not  complain  on  ap- 
peal of  a  refusal  to  allow  them  separate  jury 
fists  and  six  peremptory  challenges  each. 

7.  In  a  suit  to  cancel  a  deed  for  fraud,  the 
Jury  were  required  by  a  charge,  before  finding 


>  Rehearing  denied  June  28,  1902.  and  writ  of  error 
dented  by  supreme  court. 


Digitized  by 


Google 


184 


flO  SOUTH  WESTBBN  BEPORTBB. 


(Tex. 


the  contract  to  be  invalid,  to  And  that  the 
grantor's  mind  liad  been  impaired  by  liquor; 
that  hia  condition  was  luiowu  to  grantee;  that 
grantor  was  ignorant  of  the  tme  value  of  the 
property  conveyed;  that  sudi  ignorance  waa 
known  to  grantee;  that,  intending  to  defraad 
him,  grantee  induced  him  to  execute  the  con- 
tract; and  that  the  consideration  was  inade- 
quate. Held,  that  these  matters  being  all 
pleaded  hy  plaintiff,  and  the  evidence  oeing 
sufflcient  to  austain  them,  it  was  sufficient  to 
retiuire  cancellation,  and  defendants  were  not 
prejudiced  because  the  charge  also  required 
the  jury  to  find  certain  additional  facts,  even 
though  the  submission  of  the  latter  were  not 
justified  by  the  evidence. 

8.  Where  there  was  evidence,  on  an  issue  aa 
to  whether  a  conveyance  of  an  expectant  es- 
tate tor  an  inadequate  consideration,  obtained 
by  fraud  on  the  part  of  grantee,  was  after- 
wards ratified  by  grantor,  reasonabljr  tending 
to  show  that  at  the  time  of  ratification  relied 
on  he  had  no  more  knowledge  of  the  facts 
than  he  had  in  the  first  place,  the  question  of 
ratification  was  for  the  jury. 

9.  Ou  an  issue  as  to  whether  a  conveyance 
was  procured  by  fraud,  an  instruction  to  find 
that  It  waa  if  the  jury  found  that  the  consid- 
eration was  so  grossly  inadequate  aa  to  shock 
the  conscience  was  error,  as  being  on  the 
weight  of  evidence,  as  in  effect  making  such  in- 
adequacy conclusive  evidence  of  frand. 

10.  The  instruction  was  not  prejndicial, 
though  on  the  weight  of  evidence,  where  the 
sufflcieucy  of  the  evidence  to  establish  frand 
was  virtually  admitted. 

11.  The  instruction  was  not  prejndicial,  though 
on  the  weight  of  evidence,  where  it  appeared 
that  a  part  of  the  property  conveyed  was  ex- 
pectant estates,  and  defendant  failed  to  show 
that  the  bargain  as  to  the  latter  was  ou  an 
adequate  consideration  and  was  entered  Into 
carefully  and  deliberately  by  plaintiff,  with  a 
knowledge  ot  all  the  circumstances  connected 
therewith. 

12.  The  instruction  was  not  prejudicial,  though 
on  the  weight  of  evidence,  where,  under  the 
charge,  before  the  jury  could  find  tor  plaintiff 
on  an  issue  of  ratification  they  had  to  "find 
that^  when  the  original  contract  was  executed, 
the  plaintiff's  mind  was  Impaired  by  the  habit- 
ual use  of  intoxicating  liquors,  that  he  did 
not  understand  what  ne  was  doing,  •  •  • 
and  that  he  waa  in  a  like  mental  condition" 
when  the  alleged  acts  of  ratification  occurred, 
aud  they  found  for  plaintiff  on  thia  issue  on 
sufilcieut  evidence. 

13.  Where  there  was  evidence  on  an  issue 
whether  an  instrument  was  procured  by  fraud, 
and,  if  so  procured,  whether  it  was  aubse- 
queutly  ratified,  tending  to  ahow  that  gran- 
tor's mind  was  impaired  by  drink  not  only  at 
the  time  of  the  original  trade,  but  also  at  the 
time  of  the  execution  of  the  varioua  instru- 
ments relied  on  by  grantee  for  ratification,  it 
was  proper  to  show  by  a  witness  who  had 
known  grantor  all  his  life,  and  had  frequent 
conversations  and  conanltations  with  him  after 
the  time  in  question,  the  real  condition  and 
state  of  his  mind,  not  only  at  the  time  of  the 
original  transaction  and  the  acta  of  ratifica- 
tion, but  down  to  the  day  of  trial,  that  the 
jury  might  determine  whether  or  not  such  men- 
tal condition  was  merely  the  temporary  influ- 
ence ot  liquor  or  a  permanent  fixed  mental  con- 
dition resulting  from  its  constant  and  excessive 

,  use. 

Appeal  from  district  court,  Gonzales  coun- 
ty; M.  Kennon,  Judge. 

Suit  by  J.  M.  Houston  against  C.  M.  Wells 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Harwood  &  Walsh  and  Burgess  &  Hopkins, 
tot   appellants.    Yancy    Lewis,   Atkinson    & 


Abemethy,  McNeal  ft  Jooea,  and  Denman, 
Franklin  &  McGown,  for  appellee. 

NBaiili,  J.  Tbte  suit  was  brougbt  by  tbe 
appellee  against  appellants,  O.  M.  and  J.  B. 
Wells  and  H.  L>.  Kokernol;— against  tbe  two 
first-named  appellants  to  cancel  a  ca-taln 
deed  of  conveyance,  Wde  by  appellee  to  C.  M. 
Wells,  upon  the  ground  that  it  was  procured 
by  fraud  practiced  upon  him  by  said  appel- 
lants; against  Kokemot  to  cancel  a  mortgage, 
on  tbe  property  conveyed  by  tbe  deed,  made 
to  him  by  C.  M.  Wells  to  secure  certain  in- 
debtedness, upon  tbe  grounds  that  the  mort- 
gage was  to  secure  an  antecedent  debt  and 
that  tbe  mortgagee  was  charged  with  no- 
tice of  the  fraud  by  which  the  deed  to  tbe 
property  was  obtained. 

C.  M.  ft  J.  B.  Wells  denied  the  alleged 
fraudulent  procurement  of  the  deed;  O.  M. 
pleaded  latiflcatlon  and  estopiiel;  and  J.  B. 
dlBclalmed  any  interest  in  the  property,  and 
denied  any  participation  In  or  knowledge  of 
the  alleged  fraud  and  his  liability  therefor. 
Kokemot  pleaded  that  be  took  tbe  mortgage 
In  good  faith,  without  notice  of  the  alleged 
fraudulent  procurement  of  the  deed,  to  secure 
a  bona  fide  debt  made  contemporaneously 
with  tbe  mortgage  upon  the  faith  of  its  secu- 
rity. C.  M.  Wells  pleaded  In  reconvention  his 
ownership  of  the  property,  that  appellee's 
claim  to  It  was  a  cloud  upon  bis  titles  and 
prayed  that  It  be  removed.  For  a  more  com- 
plete statement  of  the  nature  of  the  case,  see 
our  opinion  on  a  prior  appeaL  B7  S.  W.  684. 
The  case  was  tried  l>efore  a  iniy,  and  the 
trial  resulted  in  a  judgment  in  favor  of  ap- 
pellee canceling  tbe  deed  and  mortgage,  and 
for  his  recovery  of  tbe  property.  The  only 
issues  of  fftct  are:  (1)  Was  the  deed  from 
Houston  to  Wells  procured  by  fraud?  (2)  If 
so  procured,  was  it  afterwards,  with  knowl- 
edge of  tbe  facts  ccmstltuting  the  fraud,  rati- 
fied by  Houston?  (3)  Was  tbe  mortgage 
taken  by  Kokemot  in  good  faith,  for  a  bona 
fide  debt  contracted  upon  the  faith  of  its 
security  when  executed,  without  notice  of  tbe 
fraud?  These  were  questions  for  tbe  jury  to 
determine.  They  found  in  favor  of  the  ap- 
pellee on  each  one  of  them,  and,  as  tba« 
is  no  assignment  of  error  callhig  in  question 
the  sufficiency  of  the  evidence  to  support  their 
yerdlct  on  the  first  and  thhd  issues  of  fact 
stated,  we  may  assume,  without  examining 
and  discussing  the  evidence,  that  the  finding 
upon  each  of  them  Is  correct  This  renders 
it  only  necessary  tot  us  to  consider  whether 
the  evidence  is  reasonably  sufficient  to  sup- 
port the  verdict  upon  the  issue  of  ratification. 
This  we  will  do  when  we  reach  the  assign- 
ment of  error  pertinent  to  the  question, 
and  then,  as  incidental  to  it,  consider  to  some 
extent  the  evidence  on  the  first  Issue  stated. 

1.  The  first  assignment  of  eetor  insisted  on 
in  appdlants'  brief  is:  "The  court  erred  in 
refusing  to  sustain  the  special  exceptl<m  vt 
the  defendant  C.  M.  Wells,  contained  In  his 
first  amended  supplemental  answer,  filed  on 
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Mr  Srd,  1801,  to  iriaintUTs  first  amended 
otiglaal  petmon,  filed  January  11th,  1901.  a> 
to  all  those  porUona  of  phtlntilTB  third  aap- 
plemental  petition  which  seek  to  recover  any 
intorest  that  J.  M..  Houston  may  hereafter 
inherit  or  recelTe  as  devisee  from  liia  mother, 
iHvthers,  or  sisters  now  living,  and  to  set 
aside  and  cancel  the  deed  executed  by  him  as 
therein  stated  in  so  far  as  it  attempts  to  con- 
vey any  interest  which  may  be  inherited  by 
him  afttt  the  date  of  the  ezecntioo  of  said 
deed,  for  the  reason  that  it  does  not  appear 
from  said  pleadinics  that  any  of  said  relattvas 
are  dead,  save  Jnlla  Priest,  wtao^  aooordJng  to 
■aid  pleadings,  sold  her  interest  in  her  life- 
time, and  before  the  execution  of  said  deed 
by  plaintitt;  bat  it  does  appear  affirmative- 
ly by  said  pleading  tiiat  the  mother  and 
brothers  and  sisters  of  J.  M.  Houston  ars 
now  living,  and  that  said  plaintiff  had  no 
Interest  in  their  said  estates  which  could  be 
conveyed  when  said  deed  wes  executed,  and 
that  stnee  the  execution  of  said  deed,  and  up 
to  this  time,  has  inherited  no  estate  from  said 
relatives;  and  said  petition  alleges  no  rights 
of  plaintiff  in  said  estate  wliich  he  can  assert 
in  this  salt."  It  is  sufficient  to  say,  wttbout 
setting  oat  the  allegations  in  the  petition 
to  whldt  this  assignment  is  directed,  that  ap- 
pellee alleged  that  the  deed  sought  to  be  can- 
ceieu  ctmveyed,  in  addition  to  the  interest  be 
owned  In  his  dec^ued  father's  estate,  all  In- 
terest which  be  might  thereafter  inherit  from 
bis  mother  and  his  brothers  and  sisters,  de- 
rived from  the  estate  of  R.  Houston,  deceiksed, 
and  appellee's  mother,  Bailie  J.  Houston. 
AppdUnta'  coPtention  Is  that  the  deed.  In  so 
far  as  it  purports  to  convey  the  interest  ap- 
pellee may  inherit  from  his  mother,  brothers, 
and  sisters,  is  void  at  law,  and  conveyed  no 
title,  and  will  be  good  in  equity  only  in  event 
file  expectant  estate  is  inherited  by  the  gran- 
tor; that  auto  then  the  remedial  powers  of  a 
court  cannot  be  Involted  to  determine  a  title 
which  is  neither  in  Wells  nor  appellee.  Tlie 
purpose  of  this  suit,  so  tar  aa  the  estate  In 
expectancy  is  concerned,  is  not  to  determine 
the  title  of  either  Wells  or  Houston  to  it  (for 
it  Is  conceded  that  neither  has  title  now), 
hat  to  determine  w4>ether  the  instrument 
which  purports  to  convey  it  shall  be  canceled. 
It  Is  too  wdl  settled  to  reqnbre  citation  of  au- 
thorities that  an  heir  apparent  may  convey 
his  future  and  expectant  interest  In  real  and 
personal  property,  and  that  such  conveyance 
will  be  enforced  by  courts  of  equity.  If  the 
pordiaser  paid  fair  value  for  the  property, 
vpon  the  happening  of  the  contingency  which 
would  but  for  the  conveyance  vest  title  to  the 
property  in  the  grantor.  The  deed  was  in- 
tended to  and  may  have  the  effect,  upon  the 
happening  of  future  evoits,  to  vest  the  title 
which  appellee  may  Inherit  In  C.  M.  Wells. 
TUs  effect  wiU  in  equity  be  given  it  should 
^tpeUee's  mother,  brothers,  or  sisters  die  in- 
testate without  other  heirs  or  heir  than  he, 
provided  his  grantor  can  then  show  that  his 
porcliase  was  made  in  good  faith  and  be  paid 


the  fair  value  of  the  proiierty,— the  value  to 
be  estimated  at  the  time  of  the  conveyance. 
The  appellee  says  the  conveyance  waa  ol>- 
tained  by  fraud  and  on  an  Inadequate  con- 
alderatlon.  If  this  is  so,  equity  will  never 
sanction  the  contract,  nor  permit  the  grantee, 
should  the  contingencies  ever  happen  which 
otherwise  would  vest  him  with  title,  to  take 
the  property.  Ordinarily,  whoi  a  man  has 
been  induced  by  fraud  to  convey  property  for 
an  inadequate  consideration,  be  must  seek  re- 
lief from  the  courts  within  a  reasonable  time 
after  he  discovers  he  has  been  defrauded.  At 
law  bis  remedy  la  damages  for  recovery  of  the 
{H-operty,  or  for  damages  recoverable  in  an  ac- 
tion for  deceit;  at  equity,  a  cancellation  of  the 
contract  The  statute  of  limitation  will  bar 
the  one;  laches  will,  ordinarily,  defeat  the 
other.  When  an  expectancy  is  conveyed,  no 
remedy  is  given  at  law,  for  it  views  the  con- 
veyance as  void  ab  initio.  His  remedy  can 
only  be  the  equitable  one,  and  appellants' 
contention  is,  it  is  not  given  him;  that  he 
must  await  the  happening  of  the  contingen- 
cies that  would  invest  him  with  title  to  the 
property  and  make  his  fight  then.  Since  Ja- 
cob took  advantage  at  his  brother's  hap- 
less, starving  condition  to  obtain  his  birth- 
right for  a  mess  of  pottage,  estates  In  ex- 
pectancy have  been  among  men  the  subjects 
of  contract;  and,  In  making  them,  too  often 
has  It  been  the  voice  of  a  Jacob,  and  the  hand 
the  hand  of  Bsau.  Whenever  pr(^)erty,  the 
subject  of  contract  Is  conveyed,  whether  It 
be  an  estate  in  pnesentl  ot  in  future,  and  the 
contract  Is  obtained  by  fraud  and  inadequacy 
of  consideration,  equity  will  not  withhold  its 
relief  from  the  party  defrauded,  nor  delay 
him  in  obtaining  It  It  strikes  down  fraud 
when  and  wherever  found,  and  wrests  Its 
fruit  from  the  fraudulent  hand  and  restores 
It  to  whom  K  belongs.  Why  should  It  make 
an  exception  in  a  case  where  an  estate  in  ex- 
pectancy is  the  subject-matter  of  the  fraudu- 
lent contract?  If  it  cannot  interpose  its 
remedy  of  cancellation,  when  invoked,  the 
contract  must  stand  unlmpeached  and  the 
fraud  uncondemned  until  the  occurrence  of 
the  contingency  which  would  vest  title  to  the 
property.  In  the  meantime  the  defrauded 
party  is  deprived  of  his  right  to  convey  it  to 
another,  though  he  might  obtain  for  it  an  ade- 
quate consideration.  Besides,  the  evidence 
upon  which  his  right  of  cancellation  depends 
may  not  be  accessible  when  the  time  arrives 
for  his  fraudulent  vendee  to  claim  the  proper- 
ty by  virtue  of  the  contract.  But  it  is  un- 
necessary to  protract  the  discussion  of  the 
question  raised  by  this  assignment;  for,  as 
is  said  in  Pom.  Bq.  Jur.  t  953:  "The  rule 
Is  well  settled  that  all  conveyances,  sales,  and 
charges,  and  contracts  of  sale  or  charge,  of 
their  future  and  expectant  Interest  made  by 
heirs,  reversioners,  and  other  expectants  dur- 
ing the  lifetime  of  their  ancestors  ch-  life  ten- 
ants, upon  an  Inadequate  consideration,  will 
be  relieved  against  in  equity,  and  either 
wholly  or  partially  set  aside."    The  effect  c' 
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appellants'  exception  to  appellee's  petition, 
opon  which  the  mllng  of  the  court  Is  made 
the  basis  of  this  assignment,  Is  to  admit  the 
alleged  fraud  lu  procuring  the  conyeyance. 
If  it  was  obtained  by  that  means,  and  it  Is 
not  denied  that  the  evidence  upon  the  trial 
was  sufficient  to  show  It  was,  then  the  con- 
veyance should  be  set  aside  though  part  of 
the  property  was  an  estate  purely  In  expect- 
ancy. Even  If  appellants'  contention  were  as 
a  general  principle  correct  (which  we  do  not 
believe),  it  could  not  be  Invoked  in  a  case 
like  this,  where  title  to  a  part  of  the  property 
bad  vested  in  the  grantor  and  a  part  as  an 
expectant  estate.  That  the  court  bad  Juris- 
diction to  cancel  the  deed  as  to  the  vested  es- 
tate is  not  questioned  by  appellants,  and  the 
exercise  of  snch  Jurisdiction  would  neces- 
sarily Involve  the  validity  of  the  entire  con- 
veyance; the  transaction  and  consideration 
paid  for  the  estates  In  prsesentl  and  In  futuro 
being  the  same,  entire  and  Inseparable. 

2.  The  next  assignment  of  error  insisted 
upon  by  appellants  complains  of  the  court's 
refusing  to  sustain  their  special  exceptions 
to  all  of  paragraphs  10  and  11  of  idalntlfl's 
first  amended  original  petition,  upon  which 
the  cause  was  tried.  The  appellee  has  filed 
a  cross  assignment  questioning  the  ruling  of 
the  court  on  the  exceptlMis  in  striking  any 
«f  the  allegations  from  the  petition  contained 
in  said  paragraphs.  It  would  require  too 
much  space  to  set  out  in  this  opinion  tbe  por- 
tions of  the  petition  rtpoa  which  the  rulings, 
Invoked  by  the  exceptions,  were  directed 
which  are  made  the  basis  of  these  asaign- 
mentB.  We  deem  it  snfSdent  to  say  that  It 
«vldently  was  not  the  intention  of  the  pleader 
by  these  paragraphs,  taken  either  separately 
«r  together,  to  state  his  entire  cause  of  action, 
but  that  the  matters  alleged  in  them  should 
be  taken  and  considered  in  connection  with 
the  allegations  in  preceding  and  subsequent 
portions  of  the  petition.  Tbe  allegations  to 
which  the  exceptions  were  not  sustained  are 
such  as  were  severable  from  those  averments 
which  were  stricken  from  tbe  petition  by  the 
rulings  of  the  court.  They  are  material,  and, 
when  taken  and  considered  with  the  allega- 
tions unaffected  by  the  exceptions,  show  a 
good  cause  of  action  Independent  of  the  aver- 
ments to  which  the  exceptions  were  sustained. 
In  an  action  of  this  character,  where  a  deed 
fs  sought  to  be  canceled  upon  the  ground  of 
fraud,  allegations  that  the  vendees  knew  the 
value  of  the  property  when  the  conveyance 
was  made,  and  with  such  knowledge  fraudu- 
lently concealed  its  value  from  their  grantor, 
knowing  that  he  was  Ignorant  of  Its  real  val- 
ue, are  certainly  material,  when  made  and 
taken  in  connection  with  other  appropriate 
allegations.  As  to  such  and  like  averments, 
the  exceptions  were  overruled,  and  we  think 
properly  so. 

In  view  of  the  disposition  we  shall  make 
of  this  appeal,  we  might  let  the  matter  rest 
here  without  considering  appellee's  cross  as- 
signment, but  from  the  position  taken  by  able 


counsel  for  appeUants  and  tiie  milng  of  the 
trial  Judge  (whose  learning,  ability,  and  fair- 
ness entitle  each  to  the  highest  respect),  we 
fear  that  a  misapprehenslmi  of  our  former 
opinion  in  this  case  induced  counsel  to  take 
the  position,  and  his  honor  to  sustain  It  by 
bis  ruling.  The  allegations  to  which  the  ex- 
ceptions were  sustained  are,  in  substance: 
Tliat  there  had  existed  from  tbeir  boyhood 
the  closest  relations  of  Intimacy,  friendship, 
and  confidence  between  J.  B.  Wells  and  plaln- 
tifl's  father,  as  well  as  between  said  Wells 
and  J.  D.  Houston,  plaintUTs  uncle  and  ex- 
ecutor of  bis  father's  estate.  That  J.  B. 
Wells  was  an  appralsor  of  the  estate,  and  was 
advised  with  in  confidence  by  the  executor 
In  its  managemeot;  that  its  value,  condition, 
and  every  material  fact  connected  therewith 
were  In  confidmce  freely  dlsdosed  to  bim  by 
J.  D.  Houston.  That  plaintiff  knew  of  this 
intimate  relation  of  friendship  existing  be- 
tween J.  B.  Wells,  plaintiff's  father,  and  tbe 
executor  ot  his  estate,  and  by  reason  thereof 
had  the  most  implicit  confidence  in  said  Wells, 
etc.  That  plaintiff  and  C.  M.  Wells  had  been 
companions  and  closest  friends  from  boyhood, 
had  been  schoolmates,  coUegemates  and  room- 
mates; that  plaintiff  had  the  greatest  regard 
and  affection  tor  both  C.  M.  and  J.  B.  Wrils, 
and  reposed  in  the  former  the  most  implicit 
confidence  and  trust;  that  because  of  the  re- 
lation between  their  fathers,  the  lifelong  In- 
timacy of  their  families,  because  of  his  asso- 
ciation with  both,  each  had  and  exerted  over 
him  the  strongest  hifiuence,  and  he  was  easily 
guided  and  controlled  by  their  expressions  of 
opinion  as  to  what  would  be  to  his  interest 
and  benefit.  These  allegations  were  made 
in  connection  with,  and  in  ration  to,  others 
setting  forth  the  grounds  upon  which  plaintiff 
relies  to  have  the  deed  from  him  to  C.  M. 
Wells  cancded.  Like  allegations  were  con- 
tained in  the  original  petition  upon  which  the 
case  was  tried,  and  the  Judgment  rendered 
In  favor  of  plaintiff  reversed  by  us  on  a  prior 
appeal.  On  that  trial,  the  court  in  Its  charge 
seemed  to  regard  the  relation  of  friendship 
existing  between  plaintiff  and  O.  M.  and  J.  B. 
Wells  as  one  of  such  confidence  and  trust 
as  placed  up<»a  C.  M.  Weils  the  burden  of 
making  a  full  and  fair  explanation  and  com- 
munication ot  every  material  particular  affect- 
ing the  sale  which  was  known  to  him  and 
unknown  to  plaintiff.  In  passing  upon  that 
part  of  tbe  charge  we  only  held,  or  intended 
to  hold,  that  friendship  is  not  a  relation  from 
which  the  law  will  infer  such  confidence  and 
tnfiuence  as  raises  a  presumption  against  the 
validity  of  a  transaction,  and  cast  upon  the 
party  obtaining  an  advantage  in  It  tbe  burden 
of  proving  the  entire  fairness  of  the  transac- 
tion. There  are  certain  relations  of  trust,— 
such  as  parent  and  child,  guardian  and  ward, 
trustee  and  cestui  que  trust,  attorney  and  cli- 
ent,—where  the  dangw  of  allowing  persons 
holding  such  rdatlons  with  others  to  deal 
with  them  is  so  great  that  the  t^esumption 
ought  to  be  and  is  against  the  transaction. 
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«ad  the  person  tatridlng  the  tmat  or  Infinenco 
onglit  to  be  and  Is  required  to  Tlndlcate  It 
from  all  fraud.  But  friendsblp  baa  neyer 
been  classed,  either  by  law  or  equity,  among 
sncb  relations.  Tbla  la  all  we  intended  to 
bold  on  tbe  question  in  oar  former  opinion. 
We  neTcr  Intended  to  be  understood  aa  in- 
timating tbat  such  intimate  relationa  of 
trlendablp  as  were  alleged  bj  plaintiff  to  exist 
between  talm  and  tbe  appellants  could  not 
be  taken  and  considered,  in  connection  witb 
otber  facts  and  drcumstances.  In  determining 
wbetiiK  such  fraud  was  practiced  on  him  In 
obtaining  the  couTerance  as  required  or  war- 
ranted It  to  be  cancded.  While  the  law  rec- 
ognizes no  vantage  ground  in  friendship,  and 
regards  friends  as  standing  upmi  equal  foot- 
ing, where  the  oonfldence  and  trust  given  to 
'One  is  not  necessarily  greater  than  that  repos- 
ed In  talm  by  the  other— where  the  one  la  as 
liable  to  be  imposed  upon  by  the  other  as  the 
ottaa  la  to  Impose  upon  him— yet  It  cannot 
be  said  that  advantage  may  not  as  easily 
be  taken  ot  this  relation  to  perpetrate  a  fraud 
as  any  other  relation  existing  among  moi; 
because  one  is  not  liable  to  expect  a  friend 
to  take  an  undue  advantage  of  him.  Aa 
against  his  friend,  no  one  wears  a  shield  of 
protection  or  a  sword  of  defense.  All  the 
barriers  of  protection  that  one  erects  against 
others  are  broken  down  by  triaidshlp;  and 
a  man  stands  unguarded,  unarmed,  an'd  un- 
protected from  the  machinations  of  him  be 
deems  his  friend.  He  was  a  man  of  wisdom 
and  exp^ence  who  promised  God  in  his 
prayer  that  If  He  would  save  him  from  bis 
friends  he  would  protect  himaelf  from  his  en- 
emies. We  are  of  the  oplnl(Mi  that  the  mat- 
ters stated,  alleged  by  plaintiff,  were  not  sub- 
ject to  appellant's  exceptions,  and  that  evi- 
dence ahonld  have  been  heard  upon  them 
and  considered  by  the  Jury  in  connection  with 
the  other  evidence  In  the  case.  It  was  not 
necessary,  however,  that  such  matters  should 
have  been  specially  pleaded,  to  admit  In  evi- 
dence proof  of  them. 

8.  AppellantB'  fifth,  sixth,  and  seventh  as- 
aignmentB  of  error  refer  to  different  subjects, 
and  as  tfaey  are  not  briefed  separately  and  no 
iroposition  of  law  or  fact  Is  made  under 
tiiem  they  are  not  entitled  to  consideration. 

4.  As  It  does  not  appear  from  appellants' 
bin  of  excqytlons  referred  to  In  their  eighth 
anlgnment  of  error  tbat  they  or  elthw  of 
tbem  exercised  or  attempted  to  use  all  <rf  tbe 
atx  challenges  that  thegr  were  allowed,  no  In- 
Joiy  la  shown  to  have  resulted  to  any  w  either 
oC  fliein  from  the  court's  refusing  to  allow 
them  s^axate  Jury  lists  and  six  peremptwy 
fhallengcs  each.  Bailroad  Co.  v.  Wessendorf 
<Tex.  dr.  App.)  39  S.  W.  132;  Watts  T. 
DuboU  (Tex.  Civ.  App.)  66  8.  W.  688. 

5.  The  third  paragraph  of  the  court's  gen- 
end  chaise  is  as  follows:  "If  yon  find  from 
the  evidence  that,  at  the  time  of  the  execu- 
tion of  tbe  original  contract  between  plain- 
tiff and  a  M.  Wells,  tbe  mind  of  the  plain- 
tiff was  affected  by  the  habitual  excessive 


use  of  intoxicating  liquor  to  such  an  extmt 
as  to  materially  interfere  with  his  reason. 
Judgment,  and  will;  that  such  condition  was 
then  known  to  O.  M.  Wells,  and  that  the 
plaintiff  was  ignorant  of  the  true  value  of 
the  property  and  rights  he  was  conveying  to 
Wells,  and  that  such  Ignorance  on  the  part  of 
plaintiff  was  known  to  Wells,  and  that.  Intend- 
ing to  defraud  plaintiff,  the  said  Wells  indu- 
ced plaintiff  to  execute  the  contract  mention- 
ed, representing  to  plaintiff  that  his  (Wells') 
possessory  rights  in  the  windmill  pasture  were 
materially  greater  than  they  really  were,  and 
that  plaintiff  was  ignorant  of  the  falsity  of 
such  representation  in  regard  to  such  posses- 
sory rights;  and  yon  further  find  that  the  con- 
sideration for  the  execution  of  said  contract  by 
plaintiff  was  inadequate, — you  will  find  tbat 
such  contract  was  invalid  at  the  time  of  its 
execution."  This  portion  of  the  charge  is 
assigned  as  error  upon  the  ground  that  there 
Is  no  testimony  In  the  record  authorising  tbe 
submission  of  the  issues  as  to  whether  Wells 
falsely  represented  to  Houston  that  his  pos- 
sessory rights  In  the  windmill  pastnre  were 
materially  greater  than  they  really  were,  and 
that  appellee  was  Ignorant  of  the  falsity  ot 
such  representations.  It  will  be  observed 
that  before  the  Jury  could,  under  the  charge, 
find  the  contract  invalid  at  the  time  of  Its 
execution,  they  were  required  to  find:  (1) 
That  Houston's  mind  at  the  date  of  the  con- 
tract had  been  impaired  by  the  habitual  use 
of  Intoxicating  liquor  to  such  an  extent  as  to 
materially  Interfere  witb  bis  reason.  Judg- 
ment, and  will;  (2)  that  such  condition  of 
Houston's  mind  was  then  known  to  O.  M. 
Wells;  0)  that  appellee  was  Ignorant  of  the 
tme  value  of  the  property  and  rights  be 
was  conveying;  (4)  that  such  Ignorance  was 
known  to  Wells;  (5)  that,  intending  to  de- 
fraud appellee.  Wells  Induced  him  to  ex- 
ecute the  contract;  and  (6)  tbat  the  consid- 
eration was  Inadequate.  These  matters  were 
all  pleaded  by  plaintiff,  and  the  evidence 
introduced  was  reasonably  sufficient  to  sus- 
tain every  one  of  them.  The  Jury  evidently 
found  that  they  were  established  facts. 
Their  establishment  was  sufficient.  Independ- 
ent of  every  other  fact  to  requhre  a  cancella- 
tion of  the  conveyance.  Therefore  appellants 
were  not  prejudiced  by  the  charge  requiring 
the  Jury  to  find,  In  addition  to  such  facts, 
that  Wells  represented  to  appellee  that  his 
possessory  rights  In  the  pastnre  were  mate- 
rially greater  than  they  were,  and  that 
Houston  was  Ignorant  of  the  falsity  of  the 
representations,  before  they  could  find  the 
contract  Invalid.  Bequirlng  such  additional 
findings,  If  error,  was  such  as  only  appellee 
could  complain  of;  for  It  may  have  been 
prejudicial  to  faim,  but  It  could  not  have 
prejudiced  appellants.  Besides,  we  think 
there  was  evidence,  thougb  it  may  be  regard- 
ed as  circmnstantial,  which  Justified  the  court, 
as  against  appellants,  in  submitting  such  ad- 
ditional Issues  to  the  Jury.  The  original 
deed  from  Houston  to  Wells  states  the.con- 
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gideratlon  for  the  former'a  entire  property 
to  be  a  one-half  Interest  In  200  head  of  cat- 
tle and  the  transfer  of  Wells'  possessory 
rights  in  an  undivided,  one-half  of  what  Is 
known  as  the  "Windmill  Pasture,"  contain- 
ing about  8,000  acres.  There  was  evidence 
tending  to  show  that  this  pasture  was  in 
fact  an  inclosore  in  which  Wells  had  no 
possessory  rights  except  that  of  a  naked 
trespasser;  the  land  being  partly  the  prop- 
erty of  the  state  and  partly  of  parties  under 
whom  Wells  was  not  shown  to  bold  any 
right.  At  the  time  the  deed  was  executed 
W^ells  agreed,  at  any  time  after  four  years, 
at  Houston's  option,  to  pay  him  $8,800  for 
his  possessory  rights  in  the  pasture.  He  sub- 
sequently modified  the  contract  by  agreeing 
to  pay  him  $3,300  therefor  at  the  end  of 
four  years  at  Houston's  election;  Wells  hav- 
ing in  the  meantime  advanced  him  $600 
thereon.  This  was  tantamount  to  a  repre- 
sentation on  the  part  of  Wells  that,  when 
the  deed  was  made,  he  had  the  right  to  the 
possession  of  the  land  inclosed  as  a  pasture, 
and  that  such  possessory  right  conveyed 
would  continue  in  Houston  at  least  four 
years  thereafter,  when,  under  the  facts,  the 
so-called  possessory  right  might  have  been 
terminated  at  any  moment  at  the  will  of 
the  real  owners  of  the  property  Inclosed. 
These  facts  were  also  tantamount  to  a  rep- 
resentation by  Wells  to  Houston  that  the 
so-called  possessory  right  of  the  pasture 
would  be  worth,  after  Houston  bad  enjoyed 
it  for  four  years,  the  sum  of  $3,800,  and  to 
get  that  sum  of  money  for  it  at  the  expira- 
tion of  that  time  be  had  only  to  elect  to  take 
it  The  Jury,  however,  found  that  a  one- 
half  Interest  in  the  200  head  of  cattle  and 
the  possessory  rights  in  the  windmUI  pas- 
ture were  worth  only  $1,200,  and  the  testi- 
mony strongly  tends  to  show  that  the  one- 
half  interest  In  the  cattle  was  worth  that 
much;  which  establishes  that  the  so-called 
possessory  right  in  the  pasture  was  worth 
scarcely  anything.  The  evidence  was  rea- 
sonably sufficient  to  show  that  appellee  was 
ignorant  of  the  falsity  of  tbe  representation 
80  made  in  regard  to  such  possessory  right. 

6.  The  tenth  assignment  of  error  com- 
plains of  the  court's  refusing  to  peremptorily 
instruct  the  Jury  at  O.  M.  Wells'  request  to 
return  a  verdict  for  all  of  the  defendants; 
and  the  eleventh  complains  that  the  verdict 
of  the  Jury  is  contrary  to  the  law,  as  char- 
ged by  the  court,  and  the  facts  of  tbe  case, 
in  that,  had  the  Jury  followed  the  charge  in 
reference  to  the  defenses  pleaded,  the  undis- 
puted evidence  and  admissions  of  plaintiff 
himself  would  have  required  a  verdict  In  fa- 
vor of  the  defendant  01  M.  Wells.  These  as- 
signments, which  are  briefed  together,  re- 
quire US  to  consider  the  evidence  pertinent 
to  the  second  Issue  of  fact  stated  In  the 
preceding  part  of  this  opinion,  which  is:  If 
the  deed  from  Houston  to  Wells  were  procur- 
ed by  fraud,  was  It  afterwards,  with  knowl- 
edge of  the  facts  constituting  fraud,  ratified 


or  acquiesced  in  by  appellee?  "Batiflcatloa 
and  acquiescence  are  always  questions  of 
fact  There  can  be  neither  without  knowl- 
edge. The  terms  impart  this  foundation  for 
such  action.  One  cannot  waive  or  acquiesce 
in  a  wrong  while  ignorant  that  it  has  been 
committed.  Current  suspicion  and  rnmor 
are  not  enough.  There  must  be  knowledge 
of  the  facts  which  will  enable  the  party  to 
take  effectual  action.  Notlilng  short  of  this 
will  do,  but  he  may  not  willfully  shut  his 
eyes  to  what  be  might  readily  and  ought  to 
have  known.  •  •  •  The  burden  of  prov- 
ing knowledge  of  the  fraud  and  the  time  of 
its  discovery  rests  upon  the  defendant." 
Pence  v.  Langdon,  99  U.  S.  678,  25  L.  Ed. 
420;  Baker  v.  Lever,  67  N.  Y.  304,  23  Am. 
Rep.  117;  Same  v.  Spencer,  47  N.  Y.  662;  2 
Pom.  Bq.  Jur.  i  917,  note  2;  Engeman  t. 
Taylor  (W.  Va.)  88  8.  B.  922;  Smith's  Adm'r 
V.  Smith,  80  Vt  139.  "Since  fraud,  wheth- 
er consisting  of  false  representations  or  In- 
tentlonal  concealments,  or  of  any  deceptive 
practice,  does  not  render  a  contract  abso- 
lutely void,  but  merely  voidable  at  the  option 
of  the  injured  party,  such  party  may  always 
waive  the  objections  which  otherwise  might 
be  taken  in  his  behalf,  and  thereby  ratify 
the  agreement  and  make  It  as  binding  as 
though  it  had  been  originally  free  from  all 
vitiating  incidents  or  elements.  The  waiver 
may  l>e  express  or  it  may  consist  in  acts 
whereby  the  party  shows  an  intention  to 
adopt  the  contract,  or  where  he  claims  and 
enjoys  In  whole  or  in  part  the  benefits  which 
it  confers.  Such  acts,  however,  in  order  to 
constitute  a  waiver,  must  be  done  vrlth  full 
knowledge  of  all  the  facts;  for  a  person  can- 
not be  held  to  have  waived,  by  bis  conduct, 
a  fraud  of  which  he  was  at  the  time  wholly 
Ignorant"  Pom.  Cont  I  279.  But  as  to  ex- 
pectant estates  it  has  been  held  that  dur- 
ing the  continuance  of  the  same  situation 
between  the  parties,  acquiescence  In  the  sale 
of  such  expectancies  is  of  no  effect  Oow- 
land  T.  De  Faria,  17  Ves.  20.  The  evidence 
Is  reasonably  sufficient  to  show  that  when 
the  original  deed  was  made  by  Houston  to 
Wells,  appellee's  mind  was  impaired  by 
drink  to  such  an  extent  as  to  materially  in- 
terfere with  his  reason;  that  his  mental  con- 
dition was  known  to  Wells  at  that  time;  that 
this  Impaired  condition  continued  without 
cessation  until  the  acts  claimed  by  appel- 
lants to  be  in  ratification  and  acquiescence 
of  the  original  contract  had 'been  completed; 
that  appellee  and  Wells  had  been,  from  boy- 
hood up  to  and  throughout  the  entire  trans- 
action and  all  the  acts  done  afterwards  In 
relation  to  It,  bosom  friends,  and  that  ap- 
pellee reposed  in  Wells  the  most  implicit 
confidence;  that  at  the  time  of  the  original 
conveyance  Houston's  interest  in  his  fa- 
ther's estate.  Independent  of  his  expectancy 
in  the  estate  of  his  mother,  brothers,  and 
sisters,  was  worth  In  the  neighborhood  of 
$20,000;  that  Wells  was  acquainted  with  the 
value  of  the  estate  and  Its  management;  that 
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Houston  wag  Ignorant  of  the  valne  of  the 
Mtate,  because  knowledge  of  Its  condition 
and  management  was  designedly  withheld 
from  him  by  his  father's  executor,  for  the 
commendable  pnrpose  of  inducing  him  to 
change  his  dissipated  habits  and  go  to  work 
like  a  man;  that  Wells  knew  at  the  time  of 
the  original  transaction  that  J.  M.  Houston 
had  been  kept  In  the  dark  as  to  the  value 
of  the  estate  and  was  laboring  under  the  be- 
lief that  it  was  heavily  involved  in  debt, 
and,  knowing  of  such  ignorance  and  mlB> 
talcen  belief  of  Houston,  designedly  with- 
held from  him  his  knowledge  of  its  value 
and  condition;  that  the  consideration  receiv- 
ed by  Houston  for  the  property  transferred 
by  him  to  Wells  did  not  at  the  time  of  the 
tiansactlon  exceed  $1,200;  that  Wells  knew 
the  value  of  this  property  at  the  time  and 
Induced  Houston  to  believe  that  It  was  worth 
a  much  greater  sum.  Knowing  all  these 
{acts,  and  that  Houston's  mind  was  so  im- 
paired by  drink  as  to  materially  interfere 
with  his  reason,  and  of  his  ignorance  of  the 
Talne  cf  the  property  he  was  conveying  and 
of  the  consideration  received,  O.  M.  Wells 
took  advantage  of  them  and  of  Houston's 
mental  Imbecility,  his  Ignorance,  and  of  the 
confidence  and  friendship  reposed  In  him,  to 
frandnlently  obtain  from  appellee  the  deed 
MQgbt  In  this  proceeding  to  be  canceled. 
The  only  question  of  fact  uxK>n  the  issue 
of  ratlflcation  and  acquiescence  was  Hous- 
tim'g  knowledge  of  the  fraud  Imposed  upon 
him  In  the  original  transaction  at  the  time 
of  the  acts  of  ratlBcatlon  and  acquiescence 
irieadetl  by  appellants;  for  these  acts  are 
established  by  the  undisputed  evidence,  and. 
If  Houston  had  such  knowledge  or  the  law 
wjold  Impute  It  to  him,  the  ratification 
would  be  complete.  The  question  as  to 
whether  he  had  such  actual  or  imputed 
knowledge  was  one  of  fact  for  the  Jury  to 
determine  from  thu  evidence.  There  was 
erldence  ui>on  this  Issue.  It  reasonably 
tends  to  show  that  his  Impaired  mental  state, 
which  was  such  as  to  materially  interfere 
with  his  reason,  existed  at  the  time  of  the 
several  alleged  acts  of  ratification  and  ac- 
qnlescence;  that  his  ignorance  of  the  value 
of  the  property  he  had  conveyed  continued; 
that,  considering  his  Impaired  mental  condi- 
Uon,  his  judgment  and  reason  were  not  such 
a«  would  have  enabled  him  to  have  ascer- 
tained the  value  of  the  property,  or  have 
obtained  such  knowledge  as  would  have  put 
a  reasonable  man  upon  inquiry  as  to  Its 
Talne,  or  to  have  discovered  the  facts  and  cir- 
enmstancee  by  which  he  was  defrauded  by 
C.  M.  Wells  In  the  transaction.  In  short, 
Q>e  evidence  reasonably  tends  to  show  that 
tt  the  time  of  the  alleged  acts  of  ratification 
be  had  no  more  knowledge  of  the  facts  con- 
lUtnting  the  fraud  peri)etrated  upon  him 
than  he  had  at  the  time  of  Its  perpetration. 
When  the  principles  of  law  above  cited  are 
applied  to  the  facts  In  this  case,  appellants' 
positkm  that    the   question   of  ratification 


should  not  have  been  aubmitted  to  the  Jury 
cannot  be  maintained.  In  view  of  the  fact 
that  the  burden  was  upon  appellants  to  show 
knowledge  on  the  part  of  appellee  of  the  facts 
ctmstituting  the  fraud  In  the  original  transac- 
tion, and  of  the  evidence  which  strongly  tends 
to  show  that  he  had  no  such  knowledge  at 
the  time  of  the  alleged  acts  of  ratlflcation, 
the  jury  property  found  against  appellants 
am  this  issue. 

7.  At  the  appellee's  request  the  Jury  were 
instructed.  If  they  should  find  from  the  evi- 
dence that  the  consideration  for  the  convey- 
ance sought  to  be  canceled  is  so  grossly  in- 
adequate as  to  shock  the  conscience,  to  find 
that  the  Instrument  was  procured  by  fraud. 
And  upon  It  appellants  base  an  assignment 
of  error.  **The  formula  that  inadequacy  of 
consideration  'must  be  so  great  as  to  shock 
the  conscience  and  to  furnish  In  and  of  it- 
self conclusive  evidence  of  fraud,'  to  either 
warrant  a  rescission  or  defeat  specific  per- 
formance, was  firat  used  at  a  time  when 
courts  were  in  the  habit  of  regarding  fraud 
as  a  conclusion  of  law,  established  by  means 
of  legal  presumptions,  and  it  has  been,  like 
many  expressions,  unthinkingly  and  careless- 
ly repeated  by  case  after  case,  without  any 
notice  of  the  comirtete  revolution  which  has 
taken  place  In  the  theory  of  fraud.  As  fraud 
is  now  regarded  as  a  fact  and  its  exist- 
ence is  ascertained,  like  that  of  any  other 
fact  by  comparing  and  weighing  the  evi- 
dentiary matter.  It  is  plain  that  the  phrase, 
'conclusive  evidence  of  fraud,'  is,  from  the 
very  nature  of  the  case,  an  absurdity  and 
impossibility;  what  would  be  abundantiy 
conclusive  to  one  Judge  or  jury  will  come 
far  short  of  convincing  another  Judge  or 
Jury."  We  here  break  the  quotation  to  ob- 
serve that  what  might  shock  the  conscience 
of  one  Jury  might  not  affect  the  conscience 
of  another.  "The  phrase,  and  the  thought 
which  It  contains,  belongs  alone  to  a  system 
in  which  fraud  is  always  the  result  of  a 
legal  presumption.  Inadequacy  is  evidence, 
and  the  only  rule  which  can  possibly  be  laid 
down  is  that  It  must  be,  to  the  judgment  of 
the  triors,  satisfactory  evidence  of  fraud." 
Pom.  Cont  273,  274.  Inadequacy  may  be 
the  only  evidence  upon  the  issue  of  fraud, 
and  for  the  court  to  say  that  it  may  have 
such  effect  upon  the  Jury's  conscience  as  to 
furnish  conclusive  evidence  of  fraud  is  clear- 
ly a  charge  upon  the  weight  of  evidence, 
which  is  prohibited  by  statute  In  this  state. 
It  is  for  the  Jury  to  determine  the  probative 
force  of  Inadequacy  of  consideration,  and  to 
say  whether  or  not  it  is  sufficient  evidence 
to  establish  fraud.  When  such  evidence  is 
before  them  its  weight  must  be  determined 
by  the  exercise  of  Judgment  and  reason. 
Conscience  may  perhaps  aid  them  In  their 
determination  and  approve  their  verdict  but 
they  must  be  governed  by  reason  and  judg- 
ment in  finding  It  It  would  be  carrying  the 
doctrine  of  "Invited  error"  an  extreme  length 
to  say  that,   because  an  erroneojis  charge 

gtizedbyLiOOgre 


190 


«DSOUTHWBSTBRN  BBPORTIIB. 


(Tex. 


was  glTen  at  the  request  of  both  parties  nit- 
on a  former  trial,  it  cannot  In  a  subsequent 
one  be  complained  of  or  made  the  basis  of 
an  assignment.  But  In  answer  to  such  a 
proposition  adyanced  by  appellee  It  Is  suffi- 
cient to  say  that  no  charge  In  the  language 
complained  of  was  given  upon  the  former 
trial.  The  charge  referred  to,  given  them  at 
defendant's  request,  is:  "Mere  Inadequacy 
of  price,  or  the  fact  that  a  hard  bargain  has 
been  driven,  is  of  itself  no  valid  ground  of 
setting  aside  a  contract  made  by  a  man  of 
sound  mind  and  fair  understanding.  In  or- 
der to  consider  the  question  of  the  value  of 
the  property  received  by  J.  M.  Houston,  you 
must  And  that,  in  addition  to  inadequacy  of 
price,  there  was  some  relation  of  confidence 
and  trust,  as  has  already  been  explained  to 
you;  and,  In  the  absence  of  such  confiden- 
tial relation,  you  will  not  consider  the  ques- 
tion of  adequacy  of  price  unless  you  find 
the  Inadequacy  so  great  as  to  shock  the 
conscience  by  its  statement."  Mote  the  dif- 
ference in  the  two  charges.  In  the  one  com- 
plained of  on  this  appeal,  if  the  considera- 
tion was  so  grossly  inadequate  as  to  shock 
the  conscience  the  Jury  were  required  to  find 
that  the  instrument  was  procured  by  fraud. 
It  in  effect  makes  such  Inadequacy  concln- 
Blve  evidence  of  fraud.  In  the  other  charge, 
If  there  was  no  other  evidence  of  fraud  than 
Inadequacies  of  price  the  jury  were  not  al- 
lowed to  consider  Inadequacy  unless  it  was 
so  great  as  to  shock  the  conscience.  But 
they  were  not  told  what  weight  should  be 
given  it  in  their  consideration;  they  were 
simply  permitted  to  give  it  consideration. 
It  was  not  complained  of  on  the  other  ap- 
peal, and  was  not  before  us  for  considera- 
tion; and  none  was  given  it  For  conven- 
ience It,  with  the  main  and  all  special  char- 
ges, waa  copied  in  our  former  opinion,  but 
we  never  apprehended  that  because  It  was 
not  considered  or  commented  upon  any  law- 
yer would  deem  that  it  had  met  the  sanc- 
tion and  approval  of  this  court  We  did  not 
pass  upon  it  then,  and  do  not  pass  upon  it 
now,  except  to  point  out  the  diflerence  be- 
tween It  and  the  one  under  consideration. 

It  being  error  to  give  the  charge  com- 
plained of,  was  It  prejudicial?  It  will  be 
noted  In  the  first  place  that  the  charge  is 
upon  the  issue  of  fraud  regarding  the  orig- 
inal contract  between  appellee  and  G.  M. 
Wells,  and  that  the  snfllclency  of  the  evi- 
dence to  establish  Wells'  fraud  in  that  trans- 
action is  not  questioned  by  him  or  any  of 
bis  co-appellants  on  this  appeal.  It  is  vir- 
tually admitted.  The  evidence  fully  estab- 
lishes It  Why  then,  should  an  erroneous 
charge  on  a  question  upon  which  no  com- 
plaint Is  made  of  the  jury's  finding,  which 
Is  virtually  admitted,  and  the  verdict  fully 
sustained  by  the  evidence,  be  taken  as  a 
ground  for  reversing  the  judgment?  To  set 
aside  a  judgment  for  such  a  cause  would  be 
to  say,  "Though  appellants  do  not  complain 
of   the  verdict   against  them  on  an   Issue 


which  is  too  clearly  established  by  the  erl' 
dence  to  admit  of  controversy  even  by  ap- 
pellants themselves;  yet  because  a  charge 
upon  the  weight  of  evidence— which  did  no- 
harm— was  given,  the  case  must  be  tried 
again  for  the  purpose  of  establishing  a  fact 
about  which  there  Is  now  no  controversy." 

In  the  second  place  the  deed.  In  addition 
to  the  estate  bequeathed  appellee  by  bis  fa- 
ther,—the  titie  to  which  vested  in  him  abso- 
lutely,—Included  estates  in  expectancy,  which 
were  so  blended  and  Interwoven  as  to  be 
Inseparable  from  the  transaction.  We  have 
seen  that  a  contract  for  the  conveyance  of 
an  estate  in  expectancy  Is  subject  to  can- 
cellation. The  rule  Is  well  setUed  that  a 
party  dealing  with  an  expectancy  must  prove 
that  the  bargain  was  upon  an  adequate  con- 
sideration, was  entered  Into  carefully,  de- 
liberately, and  with  a  knowledge  of  all  the  dr- 
cumstances  connected  with  It.  Nlmmo  v. 
Davis,  7  Tex.  2G;  Hale  v.  HoUon,  90  Tex. 
427,  38  8.  W.  287,  36  L.  a  A.  75.  69  Am. 
St  Bep.  819;  Clark  t.  Malpas,  31  Beav.  87; 
Gowland  v.  De  Faria,  17  Ves.  20;  Shelly  ▼. 
Nash,  8  Madd.  236;  Davis  v.  Duke  of  Marl- 
borough, 2  Swanst  118.  It  Is  the  value  of 
the  property,  and  not  the  value  of  the  ex- 
pectant estate,  which  the  purchaser  must 
pay  to  make  the  transaction  valid.  McClure 
v.  Baben  (Ind.  Sup.)  25  N.  B.  706,  9  L.  B. 
A.  479.  And  it  must  be  the  fair  market 
price  at  the  time  of  dealing,  and  not  the  value 
according  to  calculations  of  actuaries  on  the 
tables.  Earl  of  Aldborough  v.  Trye,  7  Clark 
&  F.  4S6;  Id.,  West  H.  I/.  221;  Edwards 
V.  Burt,  2  De  Oex,  M.  &  O.  66;  Id.,  16  Eng. 
Law  ft  Eq.  434.  The  appellant  Wells  made 
no  such  showing;  but  it  appears  from  the 
evidence  that  the  consideration  paid  did  not 
equal  In  value  the  property  of  the  expectant 
estate  conveyed.  If  It  had  been  shown  that 
the  consideration  only  equaled  In  value  the 
estate  devised  apipellee  by  his  father,  then 
Wells  would,  if  the  conveyance  is  allowed 
to  stand,  get  the  expectancies  for  nothing. 
If,  on  the  other  hand,  it  had  been  shown 
that  the  consideration  equaled  only  the  value 
of  the  expectant  estates,  he  would  get  the 
estate  devised  appellee  by  his  father's  will 
tor  nothing.  But  as  the  transaction  was  an 
entirety,  and  must  either  be  sustained  or 
annulled  as  a  whole,  appellants'  failure  to 
show  that  the  bargain  as  to  the  expectant 
estates  was  upon  an  adequate  consideration; 
was  entered  upon  carefully  and  deliberately 
by  the  appellee  with  a  knowledge  of  all  the 
circumstances  connected  therewith,— regard- 
less of  the  erroneous  charge  required  a  ver^ 
diet  In  favor  of  appellee  upon  the  issue  of 
fraud  In  the  original  conveyance. 

In  the  third  and  last  place,  before  the- 
jury  could,  under  the  charge  of  the  court 
find  for  appellee  on  the  Issue  of  ratification, 
they  had  to  "find  that  when  the  original 
contract  was  executed,  the  plaintitTs  mind 
was  impaired  by  the  habitual  use  of  In- 
toxicating liquor,  that  he  did  not  understand 
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what  he  was  doing,  *  •  •  and  that  he 
Tras  in  a  Uke  mental  condition"  when  the 
alleged  acta  of  ratification  occurred.  Hav- 
ing found  for  appellee  on  this  issue,  they 
necessarily  found  that  when  the  original 
contract  was  executed  his  mind  was  so  im- 
paired by  the  habitual  use  of  Intoxicating 
liquor  that  he  did  not  understand  what  he 
was  doing.  This  fact,  having  been  found 
npon  sufficient  evidence,  was  In  and  of  itself 
sufficient  to  show  the  original  transaction 
was  fraudulent;  and  if  the  Jury  did  find,  in 
addition  to  it,  that  the  consideration  was  so 
greatly  Inadequate  as  to  shock  the  con- 
science, the  appellants  were  not  injured  by 
tbe  charge  complained  of. 

&  Opinions  of  witnesses  upon  a  mental 
conditloQ  are  admissible  in  evidence,  but  such 
opinions  are  inadmissible  to  prove  the  legal 
capacity  of  a  party  to  perform  an  act  which 
is    the    subject   of   controversy.      Brown    T. 
Mitchell,  88  Tex.  863,  31  S.  W.  621,  36  L. 
U.  A.  64.    'the  objection  to  the  testimony  of 
the  witness  Abemethy,  made  tbe  basis  of 
appellants'  thirteenth  assignment  of  error,  is 
not  that  bis   opinion   was   inadmissible   to 
prove  tbe  legal  capacity  of  appellee  to  per^ 
form  any  act,  nor  that  it  was  not  competent 
upon  tbe  question  of  appellee's  mental  con- 
dition, but  it  Is  that  the  conversations  upon 
which  the  witness  based  bis  opinion  occur- 
red long  after  the  transaction  upon  which 
this   suit   is  brought  had   been  completed. 
The  witness  Wm.  Bose  testified  as  follows: 
"I  have  known  the  plaintiflF,  J.  M.  Houston, 
during  all  his  life.     I  was  working  in  the 
saloon  In  Gonzales,  In  1896,  1807,  and  1898, 
which  J.  M.  Houston  constantly  visited,  and 
was,  therefore,   in  a  position  to  know  his 
habits  regarding  drinking  of  intoxicating  liq- 
uors.   He  was  drunk  all  the  time  in  Octo- 
ber, 1896,  and  at  other  times.     He  was  an 
habitual  drunkard,  and  this  fact  was  notori- 
ously and  generally  known  In  and  around  the 
town   of   Gonzales.     During  the  months   of 
October,  1896,  and  the  fall  of  1896  and  1897, 
J.  M.  Houston  was  very  absent-minded  and 
forgetful;    he  would  say  one  thing  and  do 
another;    his   memory   was   very  defective, 
and  be  did  not  appear  to  have  proper  con- 
trol of  his  actions."    The  dates  covered  by 
the  testimony  of  this  witness  included  the 
periods  when  the  original  contract  was  en- 
tered into  and  the  alleged  acts  of  ratification 
on  the  part  of  appellee  were  performed.    The 
opinion  expressed  In  the  testimony  Just  quot- 
ed is  substantially  such  as   was  given  by 
the  witness  Abemethy  as  to  what  his  opin- 
ion was  as  to  appellee's  mental   condition 
from  the  conversations  and  transactions  had 
with  him  after  July,  1898,  and  strongly  tends 
to  show  that  the  impaired  mental  condition, 
testUled  to  by  Rose,  as  well  as  other  wit- 
nesses, of  appellee  in  tbe  years  1896,  1897, 
and  189S,  was  the  permanent  condition  and 
state  of  his   mind.     Since  the  evidence  of 
other  witnesses  strongly  tends  to  show  that 
appellee's  mind   was  Impaired,  not  only  at 


the  time  of  the  original  trade,  but  also  at 
the  time  of  the  execution  of  the  various  in- 
Btruments  relied  upon  by  appellants  for  rati- 
fication, -waiver,  and  acquiescence,  it  was 
proper  to  show  by  tbe  witness  Abemethy, 
who  had  known  J.  M.  Houston  all  his  life, 
and  had  frequent  conversations  and  consul- 
tations with  him  after  July,  1898,  tbe  real 
condition  and  state  of  his  mind,  not  only 
at  the  time  of  the  original  transaction,  and 
when  various  acts  claimed  to  be  in  ratifica- 
tion of  it  were  made,  but  down  to  the  day 
of  the  trial,  in  'order  that  the  Jury  might  de- 
termine whether  or  not  such  mental  con- 
dition was  merely  the  temporary  Influence  of 
liquor,  or  a  permanent,  fixed  mental  condi- 
tion resulting  from  tbe  constant  and  ex- 
cessive use  of  it  We  are  of  the  oplnlonr 
therefore,  that  the  objections  made  by  ap- 
pellants to  the  testimony  of  the  witness 
Abemethy  were  properly  overruled  by  the 
court 

There  is  no  error  In  the  record  presented 
to  us  by  the  brief  of  appellants  which  re- 
quires a  reversal  of  the  Judgment  In  this 
case,  and  it  Is  therefore  affirmed. 


McLANB  v.  SUIiLIVAN  et  aL 

(Court  of  Oivll  Appeals  of  Texas.    June  4, 

1902.) 

VENDOR'S     UEN     NOTES— RECORDBD     DEED- 
UNRECORDED     ASSIGNMENT      OF      NOTES  — 
FORECLOSURE  -OF  ONE  NOTE-SCOPE  OF  NO- 
TICE IN  DEED-RIGHTS  OF  PURCHASER-PUR- 
CHASE BT  SURETY— CREDIT  ON  JUDGMENT- 
INNOCENT  CHARACTER  OF  PURCHASER. 
A  deed  reserring  a  vendor's  lieu  to  secure 
two  notes  was  recorded.     Tbe  notes  were  as- 
signed to  separate  persons,  the  assignments  be- 
i^K  unrecorded.     One  assignee,   who   held   his 
note  aa  collateral  security,  foreclosed,   makini; 
the  vendor  a  party.    Held,  that  oiie  purcbasiug 
at  the  foreclosure  sale  iu  actual  ignorance  m 
the  outstanding  note  took  free  from  the  lien 
thereof,  the  notice  in  the  deed   being  merely 
that  the  vendor  had  another  note,  and  be  be- 
ing concluded  by  the  decree,  and  his  Interest 
transferred  by  tne  sale. 

On  Rehearing. 

A  creditor  held  his  debtor's  note,  on  which 
a  third  person  was  sarety,  and,  as  collateral, 
a  vendor's  lien  note,  given  to  the  debtor.  It 
was  stipulated  that  the  collateral  should  be 
exhausted  before  the  surety  should  be  liable. 
The  creditor  sued  on  his  note  and  to  foreclose 
the  collateral,  and  secnred  jndgmeut»  ou  both 
notes  and  a  decree  of  foreclosure.  The  surety 
purchased  at  the  foreclosure  sale,  the  money 
paid  by  him  being  credited  on  the  Judgment 
against  him  and  his  principal.  JBeld,  that  he 
was  a  purchaser  for  value ;  the  doctrine  that  a 
creditor  who  purchases  at  his  own  judicial  sale 
and  credits  his  bid  on  his  judgment  is  uot  a 
purchaser  for  value  having  no  application. 

Appeal  from  district  court,  Bexar  county; 
S.  J.  Brooks,  Judge. 

Suit  by  D.  Sullivan  &  Co.  against  H.  H. 
HcLane  and  others.  From  a  decree  for 
plaintiffs,  McLane  appeals.  Reversed  as  to 
appellant 

James  Raley,  for  appellant  Chas.  W. 
Ogden  and  Terrell  &  Terrell,  for  appellees. 
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FliT,  X  This  case  la  before  this  court  on 
the  following  agreed  atateznent  of  the  plead- 
ings and  facts: 

"I*lalntlfl!s  brought  this  suit  to  get  Judg^ 
ment  against  Taylor  McRae  aa  the  maker  of 
a  vendor's  lien  note  tor  $900,  and  to  foreclose 
the  lien  on  the  land  described  in  the  decree 
as  to  all  the  defendants.  It  is  agreed  that 
on  September  18,  1894,  D.  M.  Poor  conveyed 
to  Taylor  McRae  said  land,  and  received  two 
vendor's  lien  notes  thereon  for  the  sum  of 
$900  each;  first  due  In  two  years,  or  on 
September  18,  1896,  second  due  in  three 
years,  or  on  September  18,  1897.  The  lien 
was  reserved  in  both  notes  &nd  In  the  deed, 
and  the  deed  was  at  once  filed  for  record 
and  recorded.  On  October  6,  1894,  D.  M. 
Poor  and  T.  J.  McMlnn  borrowed  $500  of 
Annie  Bee  on  one  year's  time,  and  they  and 
H.  H.  McLane  signed  the  note.  McLane 
was  only  security,  and  Poor  indorsed  and  de- 
livered to  Annie  Bee  the  No.  1  $900  note  as 
collateral  secnrity  for  the  payment  of  the 
$600.  This  note  is  as  follows:  '$500.00  in 
gold.  San  Antonio,  Texas,  Oct  6th,  1884. 
Twelve  months  after  date  wev  or  either  of 
us,  promise  to  pay  to  the  order  of  Annie 
Bee,  at  the  office  of  Hlnes  &  Bee,  San  Anto- 
nio, Texas,  five  hundred  dollars,  for  value  re- 
ceived, with  Interest  at  10%  i>er  annum  after 
date  until  paid.  Interest  due  and  payable 
quarterly,  and  with  an  attorney's  fee  of  ten 
per  cent,  should  this  note  be  placed  tn  the 
hands  of  an  attorney  for  collection  after 
maturity.  T.  J.  McMlnn.  D.  M.  Poor.  H. 
H.  McLane.'  On  the  lower  part  of  said  note, 
immediately  to  the  left  of  the  names  signed 
thereto,  was  the  following  Indorsement:  'A 
vendor's  lien  note^  signed  by  Taylor  McRae, 
Indorsed  by  D.  M.  Poor,  dated  Sept  18th, 
1894,  and  due  Sept  18th,  1896,  for  $900.00, 
is  assigned  as  collateral  security  herefor. 
Proceeds  of  collateral  to  be  exhausted  before 
said  McLane  is  called  upon  to  pay  same.' 
The  collateral  note  for  $900  was  attached  to 
and  delivered  with  the  $600  note,  and  was  In- 
dorsed In  blank  by  D.  M.  Poor.  The  $500  was 
loaned  to  McMlnn  and  Poor  at  the  date  of 
the  note.  McLane  was  only  surety  as  stat- 
ed. Note  No.  2  for  $900  remained  the  prop- 
erty of  D.  M.  Poor  until  January  30,  1895, 
when  he  assigned  and  delivered  it  to  the 
plaintiffs  as  security  on  a  former  debt  No 
new  consideration  passed  for  the  assign- 
ment The  assignment  of  neither  one  of  the 
$900  notes  was  recorded,  and  neither  Annie 
Bee,  H.  H.  McLane,  ma  either  one  of  the 
Sullivan  partners,  knew  of  the  existence  or 
assignment  of  the  other  note.  The  $500  note 
not  having  been  paid  when  due,  Annie  Bee 
brought  suit  In  the  Thirty-Seventh  district 
court  of  Bexar  county,  Texas,  upon  it  October 
9. 1886,  against  D.  M.  Poor,  T.  J.  McMlnn,  and 
H.  H.  McLane,  and  also  made  Taylor  Mc- 
Rea  a  party  thereto,  and  in  same  suit  asked 
the  foreclosure  on  the  property  described  in 
the  $900  vendor's  lien  held  by  same.  In 
due  time,  all  parties  having  been  served. 


Judgment  was  rendered  finding  the  amount 
due  from  Taylor  McRae  upon  the  note  for 
$900  to  be  $1,169.40,  and  that  same  was  a 
vendor's  lien  upon  the  land  herein  described, 
and  said  Judgment  was  furth^  substantially 
as  follows,  to  wit:  'And  it  further  appear- 
ing that  the  plaintlfCs  cause  of  action  against 
the  defendants,  T.  J.  McMlnn,  D.  M.  Poor, 
and  H.  H.  McLane,  is  liquidated  and  proved 
by  an  instrument  in  writing  executed  by  said 
McMlnn,  Poor,  and  McLane,  and  delivered 
to  plaintiff;  that  It  la  due,  and  that  tbere 
Is  now  due  upon  the  same  the  principal  sum 
of  $500  and  $79.86  Interest  and  $57.90  attor- 
ney's fees  payable  in  gold;  and  It  further 
appearing  that  the  said  note  executed  by  said 
Taylor  McRea  is  attached  to  the  note  of 
defendants,  McMlnn,  Poor,  and  McLane,  as 
collateral  therefor,  and  that  the  said  princl- 
clpal  note  specifies  that  the  proceeds  of  such 
collateral  are  to  be  exhausted  before  said 
McLane  is  called  upon  to  pay  the  same:  It 
is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  Annie  Bee,  plaintiff,  do 
have  and  recover  of  Taylor  McRae,  defend- 
ant, the  sum  of  $1,159.40,  being  the  principal, 
interest  and  attorney's  fees  due  upon  said 
note,  with  interest  thereon  from  this  date 
at  the  rate  of  8  per  cent  per  annum;  that 
the  lien  as  It  existed  upon  the  above  tracts 
of  land  upon  the  18th  day  of  September, 
1884,  be,  and  the  same  is  hereby,  foreclosed; 
that  the  clerk  of  this  court  do  issue  an  order 
of  sale  directed  to  the  sheriff  or  any  consta- 
ble of  Bexar  county,  commanding  him  to 
seize  and  sell  the  above-described  tracts  of 
land  as  under  execution,  and  that  the  said 
oificer  place  the  purchaser  thereof  in  pos- 
session of  such  property  within  thirty  days 
after  the  day  of  such  sale.  It  la  further 
ordered,  adjudged,  and  decreed  by  the  court 
that  the  proceeds  of  such  a  sale  be  applied — 
First  to  the  payment  of  the  costs  of  such 
sale;  second,  to  the  payment  of  the  costs  of 
this  suit;  third,  to  the  payment  of  the  at- 
torney's fees  specified  in  said  collateral  note, 
— the  balance  remaining  to  be  applied  to  the 
payment  of  the  debt  of  the  defendants,  Mc- 
Mlnn, Poor,  and  McLane.  Should  any 
amount  remain  thereafter,  such  amounts  so 
remaining  shall  be  paid  to  the  defendant  D. 
M.  Poor.  It  is  further  ordered,  adjudged, 
and  decreed  by  the  court  that  Annie  Bee, 
plaintiff,  do  have  and  recover  of  the  defend- 
ants, T.  J.  McMlnn,  D.  M.  Poor,  and  H.  H. 
McLane,  the  sum  of  $637.83  In  gold,  being 
principal.  Interest  and  attorney's  fees  due 
upon  said  note,  with  Interest  thereon  from 
this  date  at  the  rate  of  10  per  cent  per  an- 
num, together  with  her  costs,  and  that  she 
have  her  execution  against  all  the  defend- 
ants herein;  but  that  no  execution  issue 
against  the  defendant  H.  H.  McLane  until 
after  the  sale  of  the  property  upon  which 
said  collateral  note  la  a  lien,  and  the  appli- 
cation of  the  proceeds  thereof  as  herein  di- 
rected.' In  due  time  the  sheriff  of  Bexar 
county,  Texas,  under  such  Judgment  aold  the 
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nld  land  at  pnbUc  vendne,  and  same  was 
poichased  by  H.  H.  McLane  for  the  sum  of 
(160,  wh«  paid  same  to  the  attorneys  for 
Annie  Bee,  and  it  was  at  once  credited  on 
■aid  jndgment  against  McMlnn,  Poor,  and 
McLane;  and  at  the  same  time  McLane  paid 
tbe  balance  due  on  said  judgment,  and  re- 
ceived a  sberUTs  deed  for  the  property.  Mc- 
Lane knew  nothing  about  the  note  trans- 
ferred to  Bulliran  until  a  Short  time  before 
tbis  suit  was  brought,  nor  did  SulUvan  A 
Go.  know  anything  about  tiie  other  note,  or 
about  tbe  suit  thereon,  until  long  after  the 
land  had  been  sold  thereunder;  but  the  deed 
from  Poor  to  McHae,  which  was  duly  record- 
ed, reserred  a  lien  for  both  notes.  The 
pleadings  set  forth  all  the  foregoing  facts, 
and  also  set  up  that  the  SuUlvans  were  Inno- 
cent purchasers  of  the  note  sued  on  by  them. 
McLane  pleaded  that  he  was  an  Innocent 
purchaser  of  the  land.  Both  parties  prayed 
for  costs,  and  Sullivan's  pleadings  asked  for 
the  relief  granted.  This  statement  is  agreed 
to  and  filed  under  article  1414  of  the  Be- 
Tlsed  Statutes  for  1885,  and  the  only  ques- 
tion is  tills:  Was  McLane  such  an  innocent 
bona  fide  purchaser,  for  a  valuable  consider- 
ation, of  the  land  In  controversy,  that  he  has 
good  title  thereto  to  the  exclusion  of  the  lien 
held  by  the  note  sued  on  in  this  case,  or  have 
said  notes,  under  the  facts  aboye  set  forth, 
equal  rights  thereon?" 

Judgment  was  rendered  in  favor  of  appel- 
lees setting  sside  the  sale  and  canceling  the 
title  acquired  by  McLane  thereunder;  that 
tbe  Uen  of  appellees  be  foreclosed;  that  the 
land  be  sold,  and  tbe  proceeds  applied  as 
follows:  "Half  to  be  paid  to  the  said  H.  H. 
McLane^  and  tbe  other  half  to  be  applied  to 
the  payment  of  this  Judgment  against  Taylor 
UcBae;  and,  if  said  property  shall  sell  for 
such  aa  amount  that  one-half  thereof,  after 
paying  costs,  shall  be  more  than  sufficient 
to  pay  off  tnls  Judgment,  then  the  balance 
of  said  half,  after  paying  said  Judgement 
shall  be  paid  to  the  said  Taylor  McRae. 
But,  If  same  shall  not  sell  for  an  amount 
inch  that  one-half  thereof,  after  paying  costs, 
ihall  pay  <^  this  Judgment,  then  for  the 
collection  of  the  remainder  of  this  Judgment, 
after  said  one-half  has  been  so  applied,  let 
execution  issue  against  said  Taylor  McRae." 

There  was  no  record  of  the  assignment  of 
tbe  note  by  Poor  to  appellees,  and  it  is 
agreed  that  at  the  time  appellant  bought  the 
land  at  sherUTs  sale  he  had  no  notice  of  the 
transfer  of  the  note  to  appellees.  The  record 
of  the  deed  from  Poor  to  McBae  put  him  on 
notice  of  the  existence  of  another  note  held 
by  Poor,  and  when  Poor  was  made  a  party 
to  the  suit  by  Annie  Bee,  and  his  rights  ad- 
judicated, all  was  done  that  could  be  rerjulred 
by  the  notice  in  the  deed.  He  was  placed  in 
the  same  position  by  the  deed  given  hUn  by 
the  sheriir  that  he  would  have  occupied  If  he 
had  paid  off  tbe  note  due  Annie  Bee  and  had 
obtained  a  release  of  his  Interest  in  the  land 
tram  Poor.  Can  it  be  doubted.  If  he  had  done 
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this,  that  he  wsuld  have  obtained  title  to  the 
land?  We  think  not  In  the  case  of  Rogers 
V.  Houston,  84  Tex.  403,  60  S.  W.  869,  tbe 
facts  were  substantially  as  follows:  Dailey 
conveyed  to  Brown  40  acres  of  land,  reserving 
a  vendor's  lien  to  secure  a  purchase-money 
note  for  $67 JM).  Afterwards  Brown,  the  ven- 
dee, cony^ed  the  land  to  Davis,  who  assumed 
payment  of  the  above-described  note,  and 
gave  his  note  to  Brown  for  $180,  the  lien  be- 
ing reserved  to  secure  Its  payment  The  note 
given  by  Brown  to  Dalley  was  assigned  to 
Armstrong,  who  brought  suit  on  it  and  on 
the  promise  made  In  the  deed  by  Davis  to 
pay  it  against  Brown  and  Davis.  When  this 
suit  was  Instituted,  the  note  for  $180  given  by 
Davis  to  Brown  had  been  assigned  to  Young, 
who  had  assigned  It  to  Houston.  Neither 
Houston  nor  Young  were  parties  to  tbe  suit 
of  Armstrong  agahist  Brown  and  Davis,  and 
had  no  notice  of  the  suit  until  after  the  lien 
had  been  foreclosed,  and  the  land  sold  to 
Rogers.  Houston,  as  holder  of  tbe  note  given 
by  Davis  to  Brown,  sued  Rogers,  Davis, 
Brown,  and  Young,  in  which  suit  be  sought 
Judgment  against  Davis  as  maker  and  Toung 
as  Indorser,  with  foreclosure  of  his  lies,  of- 
fering, so  far  as  Rogers  was  concerned,  to 
redeem,  and  do  equity.  The  court  held:  "Rog- 
ers had  the  right  to  rely  upon  tbe  record,  and 
was  not  required  to  Institute  search  for  the 
note,  which  appeared  to  belong  to  a  party  to 
the  Judgment  under  which  he  bought  By 
his  purchase  Rogers  acquired  the  legal  title 
to  the  land,  and,  before  plaintiff  could  assert 
his  equitable  right  to  redeem,  he  must  show 
that  Rogers  had  notice  of  the  right  or  that 
he  knew  such  facts  as  would  put  him  upon 
Inquiry."  The  case  of  Douglass  v.  Blount, 
67  8.  W.  484,  recently  decided  by  the  supreme 
court,  does  not  antagonize  the  doctrine  of  Rog- 
ers V.  Houston,  because  In  that  suit  Fortescue, 
the  vendcw,  and  presumptive  bolder  of  the 
note,  was  not  made  a  party  to  the  foreclo- 
sure proceedings  on  one  of  the  purchase-mon- 
ey notes,  and  the  question  of  notice  was  not 
Involved. 

The  Judgment  of  the  lower  court  in  so  far 
as  it  affects  appellant  and  the  land  bought  by 
him.  Is  reversed,  and  judgment  here  render- 
ed that  appellees  take  nothing  as  to  appel- 
lant and  that  he  have  Judgment  for  all  costs 
of  this  and  the  lower  court 

On  Motion  for  Rehearing. 

(June  26,  1902.) 

McRae  gave  two  notes  to  Poor  for  the  pur- 
chase money  on  the  land  in  controversy. 
Poor  and  McMlnn  borrowed  money  from  An- 
nie Bee,  and  to  secure  Its  payment  gave 
their  note,  with  McLane  aa  surety,  and,  as 
additional  security,  one  of  the  notes  given 
by  McRae  to  Poor  was  transferred  to  Annie 
Bee,  who,  when  the  note  given  by  Poor,  Mc- 
Mlnn, and  McLane  became  due.  Instituted  suit 
on  the  note  and  collateral  against  the  makers 
of   the   same.    The   lien    reserved    by    Poor 
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against  MeRae  was  foredoaed,  and  the  prop- 
erty waa  sold  under  the  Jndxment,  MclAne 
being  the  purchaaer.  He  paid  the  whole  of 
the  Indebtedneaa  to  Annie  Bee.  The  qnestlon 
arises,  Is  Mcl^ne,  under  the  drcnmstancea  of 
this  case,  an  Innocent  purchaser  for  valne 
of  the  land?  It  la  admitted  that  he  had  no 
notice  that  Poor  had  transferred  the  other 
vendor's  lien  note  to  appellees,  or  any  one  else, 
and.  If  he  was  not  an  Innocent  purchaser,  it 
must  be  because  he  was  a  surety  on  the  debt 
to  Annie  Bee,  and  that  the  money  that  he 
paid  for  the  land  was  credited  on  that  debt 
It  is  well  settled  that  a  creditor  who  buys  at 
his  own  execution  sale  and  credits  the  amount 
of  his  bid  upon  his  Judgment  is  not  a  pur- 
chaser for  a  Taluable  consideration.  Ayres 
T.  Duprey,  27  T^.  606,  86  Am.  Dec.  667; 
Delesplne  t.  Campbell,  62  Tex.  4;  McKamey 
T.  Thorp,  61  Tex.  648;  Bamett  v.  Vincent,  69 
Tex.  686,  7  S.  W.  626,  6  Am.  St  Rep.  9a 
Under  the  facta  of  this  case  appellant  was 
not  a  purchaser  at  hia  own  execution  sale, 
and  the  amount  of  his  bid  was  not  credited  on 
a  pre-existing  debt  held  by  blm.  On  the  oth- 
er hand,  he  paid  out  hia  money,  and  did  not 
receive  any  sum  to  credit  on  anything.  It  is 
true  that  he  was  a  surety  on  a  debt  due  by 
Poor  to  Annie  Bee,  but  that  fact  ooulA  not 
affect  his  position  aa  a  bona  flde  purchaser  of 
property  belonging  to  McRae.  He  paid  his 
money  for  the  land  aa  any  one  else  would 
have  done,  and,  having  done  so  without  notice, 
It  seems  to  us  he  la  protected  aa  any  one  elae 
would  have  been. 

As  stated  in  our  form^  opinion,  if  appellant 
would  have  been  protected  In  his  title  had  he 
paid  off  Poor's  note  and  had  bought  his  and 
McRae's  title,  he  will  be  protected  in  buying 
at  the  sherlfTs  sale.  Rev.  8t  art.  2378; 
Holmes  v.  Bnckner,  67  Tex.  107,  2  S.  W.  462. 
It  cannot  be  doubted  that  under  the  clrcum- 
stances  surrounding  this  case.  Poor  and  Mc- 
Rae could  have  made  a  valid  title  to  the  land 
to  appellant  and  he  got  the  same  title  through 
the  sheriff's  sale.  In  the  case  of  Wallace  t. 
Campbell,  64  Tex.  87,  it  was  held  that  a 
creditor  who  purchases  under  an  antecedent 
lien  may  be  an  innocent  purchaser,  although 
the  amount  of  his  bid  Is  credited  on  a  debt 
That  case  has  been  explained  and  dlatin- 
guished  until  it  is  not  clear  what  is  left  of 
It  Senter  v.  Lambeth,  68  Tex.  269;  Bailey 
▼.  Tlndall,  Id.  640;  McKamey  v.  Thorp,  61 
Tex.  648.  It  is  settled,  however,  that  the  rea- 
son for  holding  that  a  creditor  who  places  the 
amount  of  the  purchase  money  as  a  credit  oa 
a  pre-existing  debt  cannot  be  an  innocent  pur- 
chaser for  value  ts  that  he  devests  himself 
of  no  right,  and  places  hlmsdf  In  no  worse 
position  by  making  the  purchaae.  He  has  ad- 
vanced nothing  on  the  faith  of  bis  purchase, 
and  loses  nothing  by  a  failure  of  the  title. 
But  where  a  valid  security,  such  as  a  mort- 
gage or  Judgment  lien.  Is  surrendered,  the  pur- 
chase becomes  bona  fide.  In  this  case  Annie 
Bee  was  the  holder  of  a  mortgage  and  Judg- 
U«n  on  the  property  of  McBae,  and,  had 


she  purchased  at  the  execntkm  sale,  would 
have  been  an  innocent  purchaser,  and  upon 
that  ground  the  decision  of  this  court  could 
be  sustained.  The  rule  that  Is  Invoked  by 
appellees  is  c(»flned  to  Instances  where  the 
bid  for  land  sold  under  execution  is  made  by 
the  Judgment  creditor  and  Is  credited  on  the 
Judgment;  and  many  states— among  tlie  num- 
ber California,  Wisconsin,  Missouri,  Massa- 
chusetts, Maryland,  Indiana,  and  Michigan- 
have  repudiated  the  doctrine  even  as  applied 
to  the  Judgment  credltpr.  No  case  has  been 
cited,  or  has  come  to  our  notice,  that  would 
extend  the  rule  to  a  surety  who  buys  the  land 
of  a  party  Indebted  to  his  principal  at  a  sale 
made  by  the  creditor,  the  purchaae  being  made 
to  protect  himself  against  loss  from  the  pay- 
ment of  the  principal's  debt  The  tendency 
of  the  courts,  it  has  been  said,  is  towards  the 
repudiation  of  the  doctrine,  rather  than  to- 
wards enlarging  Ita  scope.  Freem.  Elx'ns,  | 
S14.  The  property  sold  was  that  of  McBae, 
and  the  sale  waa  made  under  an  execution  is- 
sued by  virtue  of  a  Judgment  rendered  for  a 
debt  with  which  McLane  had  no  connection. 
He  stood  in  the  same  relation  to  It  that  any 
other  person  would,  and  bis  rights  as  am  Inno- 
cent purchaser  could  not  be  Jeopardized  by 
the  fact  that  he  was  a  surety  for  a  debt  due 
by  D.  M.  Poor.  The  contention  of  appellees, 
when  laid  bare,  is  that  because  McLane  was 
a  surety  on  a  debt  due  by  Poor  he  could  not 
be  a  purchaser  In  good  faith,  for  value,  at  a 
sale  of  the  property  of  a  person  indebted  t» 
Poor.  The  contention  cannot  be  sustained. 
None  of  the  anthorities  cited  by  appdlees 
tain  their  position. 
The  motion  tor  rehearing  Is  overmlsd. 


CAUBLB  et  aL  v.  WORSHAM  et  sLi 

(Conrt  of  avn  Appeals  of  Tezaa.     May  81, 
1902.) 

BSTOPFBL-CONyBTANCB  OF  LAND-RBQCRST- 
BD  INSTROCnONS. 

1.  An  owner  of  land  orally  gave  it  to  hiv 
daughter,  who,  with  her  husband,  moved  there- 
on, made  improrements,  and  occupied  it  for 
two  yeara,  but  did  not  claim  a  homestead 
therein.  Thef  then  aold  it  receiving  the  con- 
slderation,  and  at  their  request  the  father  eze- 
cnted  a  deed  to  the  pnrchaser,  to  whom  they 
delivered  possession.  Held,  that  snch  daughter 
and  her  husband  were  estopped  from  setting 
up  title  as  against  such  porduiBer  or  his  heirs. 

2.  A  requested  charge  was  properly  refnsed 
where  sufficiently  covered  In  the  main  charge. 

On  Motion   for  Additional   Conclusions. 

Where  the  equitable  owner  of  land   sold 
tt,  receiving  the  conslderatlou,  and  at  his  re- 

aneet  the  holder  of  the  legal  title  conveyed  to 
le  purchaser,  whose  title  was  thereafter  never 
aaestioned  by  such  equitable  owuer,  one  who 
lereafter,  with  knowledge  of  the  facts,  ac- 
quired an  interest  in  the  property,  could  not 
qnestion  sadi  title. 

Appeal  from  district  court,  Hni  county; 
Wm.  Poindexto',  Judge. 
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Tmpua  to  try  title  hj  Victwia  Wonliain 
and  othen  agalngt  J.  L.  Cauble  and  otben. 
From  a  Judgment  for  plalntlffB  for  a  portion 
of  tiie  land  Involved,  defendants  appeaL  Af- 
firmed. 

IT7  ft  Bcmggs  and  A.  P.  McKInnon,  for 
appcUanta.     Vangban  &  Worka,  for  appd- 


BOOKHOXrr,  J.  Tbla  was  a  suit  of  tres- 
pati  to  try  title  Instituted  by  appellees 
against  fbe  appellant  J.  L.  Cauble  to  recorer 
two  tracts  of  land,  one  for  100  acres  and  the 
other  for  53  acres,  In  Hill  county,  Tex.  The 
defendant  Cauble  pleaded  not  guilty,  and 
that  be  was  an  Innocent  purchaser,  and  set 
np  a  dalm  for  valuable  Improvements;  be 
also  pleaded  the  statute  of  limitations  of  6 
and  10  years,  and  pleaded  over  against  his 
Tarrantors,  Columbus  Snrglner  and  M.  Wil* 
holt  Surglner  and  WUbolt  were  dnly  dted, 
and  each  adopted  the  pleadings  of  defendant 
Cauble.  Uiion  the  trial,  the  court  Instructed 
a  rerdlct  for  the  defendant  for  the  S8  acres. 
There  Is  a  verdict  for  the  plaintiffs  tor  od»- 
balf  of  the  100-acre  tract,  and  for  the  de- 
fendant Cauble  over  against  Surglner  and 
Wllholt  on  their  warranties.  From  the  Judg- 
ment entered  on  this  verdict,  defendants  ap- 
peaL  The  only  Issue  presented  relates  to  HiB 
title  to  the  100-acre  tract 

Condusloiis  of  Fact 

FbUntUEs  Introduced  the  following  recoTd 
title:  a)  Deed  from  B.  O.  Dial  to  D.  B. 
CaOUe,  dated  May  13,  1876,  filed  for  record 
Mune  day,  and  describing  the  100  acres  In 
controversy.  (2)  Deed  from  D.  B.  Cauble  to 
Francis  De  Chaumes,  dated  August  9,  1878, 
conveying  the  100  acres  of  land  In  contzo- 
rersy,  part  of  the  WUllam  Francis  survey, 
aald  deed  being  recorded  March  18,  1895. 
@)  ISine  was  evidence  that  Francis  De 
Cbanmes  died  In  1880,  and  his  wife,  Mary 
De  Ofaanmes,  died  in  1892.  They  left  ten 
dilldren.  The  court  charged  the  Jury  that 
the  Interest  inherited  by  the  first  five  of  said 
children  was  barred  by  the  statute  of  limi- 
tations, and  as  to  such  Interest  they  would 
find  for  the  defendant  Cauble.  The  plaintiff 
Vtctorla  Worsham  introduced  deeds  from  the 
mnalnlng  five  heirs  conveying  to  her  their 
interest  in  the  said  land.  The  heirship  of  tbn 
parties  was  proven. 

Defendants  Introduced:  (1)  Deed  from  D. 
B.  Caiible  to  Columbus  Suiglner  to  the  said 
100  acres  of  land  sued  for;  said  deed  being 
dated  March  8,  188B,  filed  for  record  March 
H  1885,  and  reciting  a  consideration  of  $600 
cash.  (2)  A  quitclaim  deed  from  S.  B.  Khrk- 
Patrick  and  ber  husband,  J.  A.  Kirkpatrlck, 
to  a  Surglner,  dated  April  1,  1885,  recorded 
August  1,  18S6,  covering  the  100-acre  tract 
(3)  Deed  from  0.  Surglner  and  wife  to  the 
defendant  J.  L.  Cauble,  dated  August  19, 
1887,  recorded  August  20,  1887,  consideration 
$800,  for  154  acres  of  land  less  93  acres  sold 


off  to  M.  Wilboit  (4)  Warranty  deed  from 
C.  Surglner  and  wife  to  M.  Wilboit  dated 
April  7,  1887,  recorded  November  17,  1887, 
conveying  88  acres  off  ttae  northeast  comer 
of  the  164-acre  tract  (5)  Warranty  deed 
from  M.  Wllholt  and  wife  to  3.  U  Cauble, 
dated  October  23,  1887,  to  the  same  88  acre* 
of  land. 

Conclusions  of  Law. 

1.  It  is  contended  by  appellants  that  a  Ttr- 
bal  gift  of  land,  followed  by  formal  posses- 
sion of  same,  with  valuable  improvement* 
made  by  a  dmiee  on  the  faith  of  such  gift, 
confers  title  on  the  donee;  and,  if  the  donee 
is  a  married  woman,  in  order  to  convey  ber 
title  to  the  land  it  is  necessary  that  she  ex- 
ecute a  written  deed  to  same,  in  which  her 
husband  Joms,  and  such  deed  must  be  dnly 
acknowledged  by  her  separate  and  apart 
from  her  husband.  It  Is  further  Insisted 
that  the  100  acres  of  land  In  controversy 
being  the  homestead  of  Mrs.  Kirkpatrlck  and 
her  husband  at  the  time  they  sold  It  to  Fran- 
cis De  Cbanmes,  and  such  sale  being  a  ver- 
bal sale,  no  title  passed  from  Mrs.  KIA- 
Patrick  to  De  Ohaumes.  The  evidence  shows 
that  this  100  acres  of  land  belonged  to  D.  R 
Cauble,  who  gave  tt  to  his  daughter,  Mrs. 
S.  K.  Kirkpatrlck,  who,  with  her  husband, 
moved  upon  tbe  land,  and  made  po'manent 
Improvements  thereon.  After  having  occu- 
pied the  land  for  about  two  years,  she  sold 
the  same  to  Francis  De  Chaumes.  Her  fa- 
ther not  having  made  a  deed  to  her,  she  and 
her  husband  requested  him  to  convey  the 
land  to  De  Cbanmes,  and  in  obedience  to 
such  request  D.  B.  Cauble  conveyed  the  100 
acres  to  De  Chaumes.  Mrs.  Khrkpatrick  and 
her  husband  received  the  consideration,  about 
$600,  and  gave  possession  to  De  Cbaumes. 
Under  these  facts,  Mrs.  Kirkpatrlck  and  her 
husband  were  estopped  from  setting  np  titie 
to  tbe  land  as  against  De  Chaumes  or  his 
heirs.  The  contention  ttaat  tbe  property  was 
tbe  homestead  of  Mrs.  Kirkpatrlck  and  her 
husband,  and  that,  in  order  to  convey  her 
homestead  titie,  a  deed  In  writing  executed 
by  her  and  her  husband  and  duly  acknowl- 
edged must  be  shown,  is  without  merit  Mrs. 
Kirkpatrlck  did  not  claim  homestead  in  the 
suit,  and  so  far  as  the  record  shows  never 
has  set  up  a  homestead  claim  to  the  land. 
There  is  no  pleading  in  the  record  setting 
up  that  the  property  was  ber  homestead. 
We  conclude  that  the  contentions  of  appel- 
lants are  without  merit,  and  that  there  was 
no  error  In  refusing  the  special  charges  the 
refusal  of  which  was  made  the  ground  of 
such  contentions, 

2.  Appellants'  third  assignment  ot  error 
complains  of  the  refusal  of  the  following 
special  charge:  "Gentiemenof  thejury:  Yon 
are  charged  that  If  you  believe  from  the  evi- 
dence that  Mrs.  Williams  (formerly  Mrs.  De 
Cbaumes),  and  ber  husband,  Henry  Williams, 
signed  any  deed  or  Instrument  purporting  to 
convey  any  Interest  bi  the  land, in  contro- 
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versy  to  Mrs.  S.  B.  Klrkpatrlck  or  her  hus- 
band or  both  of  them,  then,  unless  you  fur- 
ther believe  from  the  evidence  that  said  Mrs. 
Williams  acknotvledgcd  said  instrument,  and 
that  she  was  examined  separately  and  apart 
from  her  husband  as  to  her  -wllllugness  to 
execute  same,  with  an  explanation  of  same 
to  her  as  to  the  nature  of  such  Instrument, 
and  that  such  certificate  showed  that  she 
willingly  signed  such  instrument,  and  that 
she  did  not  wish  to  retract  It,  and  that  such 
certificate  had  the  seal  of  the  officer  taking 
the  acknowledgment  attached  to  such  cer- 
tificate, you  will  find  for  J.  L.  Cauble  for 
one-half  Interest  in  the  100-acre  tract  in  con- 
tro^ersy.  And  if  you  find,  under  the  histru- 
ment,  in  favor  of  the  defendant  J.  L.  Cauble 
as  to  one-half  interest  in  said  100-acre  tract 
of  land  In  suit,  then  you  are  Instructed  to 
find,  in  addition  thereto,  in  favor  of  J.  L. 
Cauble  for  one-half  Interest  in  the  remain- 
ing one-half  of  the  said  100-acre  tract  of  land 
under  his  plea  of  limitation;  and  as  to  the 
remaining  one-half  of  one-half,  or  one-quar- 
ter, of  said  100-acre  tract  of  land,  you  will 
find  as  you  believe  from  the  evidence,  under 
the  Instruction  of  the  court,  on  the  question 
of  innocent  purchaser."  The  charge  of  the 
court  sufficiently  submitted  the  Issues  con- 
tended for  in  the  special  charge.  There  was 
evidence  sufficient  to  Justify  the  Jury  in  find- 
ing that  Mrs.  Williams  and  her  husband 
conveyed  to  Mrs.  Klrkpatrlck  and  husband 
an  estate  for  the  life  of  Mrs.  Williams  In 
the  100  acres  of  land,  and  that  such  con- 
veyance was  duly  acknowledged  by  h«  and 
her  husband  in  accordance  with  the  statute. 
Mrs.  Klrkpatrlck  testified  that  she  turned  all 
of  the  papers  over  to  Mr.  Surglner  when  she 
sold  the  place  to  him.  Finding  no  error  in 
the  record,  the  Judgment  Is  affirmed. 
Affirmed. 

Additional  Conclusions. 

Upon  motion  of  appellant,  we  file  the  fol- 
lowing additional  conclusions:  Tbe  100  acres 
of  laud  given  by  D.  B.  Cauble  to  Mrs.  Klrk>- 
pa  trick  became  her  separate  property  upon 
she  and  her  husband  entering  into  possession 
tliereof  and  making  valuable  improvements 
thereon.  The  Improvements  were  made  by 
community  funds,  and  became  community 
property.  Mrs.  Klrkpatrlck  and  her  husband 
resided  upon  this  100  acres  until  they  causeil 
the  same  to  be  conveyed  to  Francis  De  Ohan- 
mes.  which  was  about  two  years.  Neither  J. 
A.  Klrkpatrlck  nor  his  wife,  Mrs.  S.  E.  Klrk- 
patrlck, after  the  conveyance  made  by  D.  B. 
Cauble  to  Francis  De  Chaumes,  and  up  to  the 
time  Mrs.  Williams  and  her  husband  convey- 
ed to  Mrs.  Klrkpatrlck  an  estate  during  the 
life  of  Mrs.  Williams  in  the  land,  set  up  any 
claim  to  the  land.  They  then  claimed  under 
such  conveyance,  and  only  to  the  extent  of 
the  Interest  therein  conveyed.  Prior  to  the 
conveyance  to  Francis  De  Chaumes,  the  legal 
title  to  the  land  was  in  D.  B.  Cauble.  The 
Interest  of  Mrs.  Klrkpatrlck  and  her  husband 


In  tbe  land  was  an  equitable  Interest  Aa 
neither  Mrs.  Klrkpatrlck  nor  her  husband  ever 
questioned  the  title  of  Francis  De  Chaumes. 
the  appellant  3.  L.  Cauble  cannot  now  be 
heard  to  question  same,  having  acquired  bia 
interest  in  tbe  land  wltb  knowledge  of  the 
facts. 


FAT  FRUIT  CO.  t.  TALBRICO. 

(Court  of  Civil  Appeals  of  Texas.    June  4, 
1902.)     . 

SALES  —  WARRANTY  OP  QUAUTT  —  BRBACH— 
BUYER'S  INSPECTION  —  SELLER'S  FRAUD  — 
MBASURH  OF  DAMAGES  —  INSTRUCTIONS  — 
VOLUNTARY  ACCEPTANCE  OF  VERDICT— EF- 
FECT. 

1.  In  an  action  by  a  buyer  for  a  breach  of 
wan'anty  of  quality,  he  alleged  both  an  express 
and  an  implied  warranty,  and  there  was  evi- 
dence that  it  was  the  purpose  and  iutent  of 
the  transaction  to  furnish  goods  suitable  for 
tbe  buyer's  trade.  Held,  that  an  instruction  to 
find  for  the  hay%T  if  the  jury  found  that  it  was 
the   understanding  that  the  goods   were  to   be 

food  and  merchantable,  and  thpy  were  uot  so, 
ut  not  mentiouing  express  warranty,  was  not 
objectionable,  as  submitting  only  that  theory 
to  the  jury. 

2.  Though  a  warranty  of  quality  iu  the  sale 
of  poods  does  not  ordinarily  survive  au  in- 
spection and  acceptance  by  tbe  buyer,  yet 
where  an  inadequate  inspection  and  conse- 
quent acceptance  are  induced  by  the  seller  s 
fraudulent  method  of  loading  the  goods  the 
rule  is  otherwise. 

3.  The  measure  of  damages  for  breach  of  a 
warranty  of  quality  of  a  car  load  of  oranges 
intended  for  retail  trade  is  thwr  reasonable 
retail  market  value  had  they  been  in  good  con- 
dition, less  the  amount  realized  from  a  fair 
sale  of  them,  and  the  market  value  of  car- 
load lots  is  not  the  standard. 

4.  A  condition  for  inspection  by  the  buyer 
of  a  car  load  of  oranges  at  its  destination  in 
Texas  after  shipment  from  California  is  not 
inconsistent  with  a  warranty  of  quality. 

5.  Where  the  jury  returned  a  verdict  for 
plaintiff  for  an  amount  smaller  than,  under 
the  Instructions,  they  could  find,  and  refused 
to  render  any  other,  whereupon  plaiatififs  coun- 
sel suggested  the  acceptauce  of  the  verdict, 
the  court  properly  refused  to  afterwards  re- 
form the  verdict  to  accord  with  its  instruc- 
tions. 

Appeal  from  Bexar  county  conrt;  Robt  B. 
Oreen,  Judge. 

Action  for  breach  of  warranty  in  the  sale 
of  goods  by  Frank  Talerlco  against  tbe  Fay 
Fruit  Company.  E^om  a  Judgment  for  plain- 
tiff, defendant  appeals,  plaintlfl  assigning 
cross  errors.    Affirmed. 

Denman,  Franklin  &  McGown,  for  appel- 
lant   P.  H.  Swearingen,  for  appellee. 

JAMES,  O.  J.  Tbls  Is  the  second  appeaL 
63  S.  W.  666.  The  amended  petition  alleges 
an  express  warranty;  also  facts  which  would 
show  implied  warranty  ot  the  oranges.  It 
also  alleges  that  plaintiff  was  bidnced  to  ac- 
cept the  oranges  by  fraudulent  conduct  of  de- 
fendant. 

Tbe  court  In  submitting  the  case,  directed 
the  Jury  to  find  for  plaintiff  If  tbe  Jury  found 
that  it  was  the  understanding  that  tbe  oranges 
were  to  be  good  and  merchantable  and  fit 
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to  platntUTs  trade,  and  they  were  not  ao^  but 
to  find  for  defendant,  although  the  oranges 
were  not  In  merchantable  condition,  If  they 
bellered  from  the  evidence  that  it  was  under- 
stood that  plaintiff  had  the  right  to  Inspect 
the  oranges,  and  be  bad  a  fair  opportunity 
to  In^)ect  them;  also  to  find  for  defendant  if 
they  found  that  said  oranges  arrived  In  a 
good  merchantable  condition;  also  to  find  for 
plaintiff,  even  though  plaintiff  inspected  the 
car  or  had  a  fair  opportunity  of  doing  so, 
if  the  jury  believed  from  the  evidence  that 
defendant  bad  fraudulently  loaded  the  fruit 
Into  the  car  so  as  to  deceive,  and  thereby  did 
deceive,  plaintiff  into  acc^ting.  It  will  be 
seen  tbat  the  court  authorized  a  recovery  by 
platntiCr  upon  the  theory  of  a  contract  to  fur- 
nish sound  fruit,  and  upon  the  theory  that  the 
shipment  was  subject  to  inspection  by  the 
bnyer.  The  law  upon  these  issues  was  cor- 
rectly and  fairly  given.  The  court's  charge 
will  not  bear  the  construction  that  it  submits 
only  the  theory  of  an  express  contract  to 
supply  some  fruit.  The  charge  does  not  men- 
tion express  warranty.  It  proceeds  upon  the 
theory  of  contract  so  to  do.  There  was  evi- 
dence in  tbe  testimony  of  the  witnesses  and 
in  the  conditions  and  circumstances  of  tbe 
case  of  tbe  purpose  and  Intent  of  the  trans- 
action being  tbe  sale  of  fruit  suitable  for 
plalntifrs  trade.  In  this  case  It  Is  immaterial 
whether  the  warranty  of  quality  be  regarded 
as  exiH-ess  or  Implied.  There  was  evidence 
not  only  of  such  understanding  or  intent,  but 
also  of  tbe  fact  that  the  goods  were  sold  sub- 
ject to  inspection,  which  meant  that  Talerlco 
was  not  expected  to  take  the  fruit  until  after 
he  had  inspected  It  on  the  car.  If  he  had 
done  this,  and  taken  the  fruit,  be  would  not 
be  heard  to  say  that  the  goods  were  not  suit- 
able, unless  by  some  act  of  tbe  shipper, 
amounting  to  fraud,  he  was  misled  Into  taking 
nnsoxmd  fruit,  as  we  held  on  tbe  former  ap- 
peal In  the  latter  event,  having  received  the 
fruit  and  paid  the  consideration,  under  an 
acceptance  of  the  goods  Induced  by  the  ship- 
per's fraud,  we  think  there  can  be  no  doubt 
of  his  right  to  recover  his  damages  as  if  the 
goods  had  been  sold  to  him  without  any  pro- 
TisloB  for  inspection,  and  his  right  as  to  re- 
covery would,  in  our  opinion,  under  such  a 
state  of  facts,  be  the  same  as  If  tbe  contract 
bad  made  no  provision  about  his  Inspecting 
tbe  goods  before  taking  them. 

The  court  charged  the  Jury  to  find  for  de- 
fendant if  plaintiff  bad  a  fair  opportunity  to 
Inspect  and  discover  the  quality  of  the  fruit 
npao  Its  arrival  In  San  Antonio,  and  unless 
tbe  jury  believed  from  the  evidence  that  de- 
fendant bad  fraudulently  loaded  the  fruit  in 
snch  manner  as  to  deceive  and  thereby  did 
deceive  plaintiff  into  accepting  it  The  ver- 
dict, therefore,  must  have  determined  these 
facts  were  against  defendant,  else  it  would 
have  been  in  favor  of  defendant. 

Tbe  only  theory  upon  which  plaintiff  was 
by  tbe  terms  of  the  charge  entitled  to  a  ver- 
dict was  that  of  a  sale  of  sound  oranges  and 


a  breach  of  such  contract  Tbe  testimony 
was  such  as  to  authorize  a  finding  of  snch  a 
contract  of  sale,  and  It  Is  manifest  that  the 
Jury  based  thebr  verdict  on  tbe  existence  of 
such  a  contract  We  therefore  cannot  sustain 
the  1st  2d,  and  3d  assignments.  The  4th, 
6th,  and  10th  assdgnments  are  not  well  taken. 
The  court  charged  the  correct  measure  of 
damages,  viz.,  the  reasonable  market  value 
of  the  oranges  in  good  merchantable  condi- 
tion, less  the  amount  realized  from  a  fair  sale 
thereof.  It  was  not  required  that  testimony 
should  have  been  taken  of  the  market  value 
of  oranges  In  wholesale  or  car-load  lots.  If 
plaintiff  bought  them  for  his  retail  trade,  and 
this  was  contemplated,  as  tbe  evidence  shows 
was  the  case,  the  wholesale  or  car-load  market 
values  would  not  be  the  standard  of  his  loss. 

The  Idea  of  a  sale  of  the  fruit  f.  o.  b.  at 
liOS  Angeles,  Cal.,  with  warranty.  Is  not  nec- 
essarily Inconsistent  with  a  sale  f.  o.  b.  at 
Los  Angeles  subject  to  the  buyer's  inspection 
at  the  destination.  Such  a  provision  for  In- 
spection may  be  Inserted  for  the  benefit  of  the 
seller  as  well  as  of  the  purchaser.  In  such 
a  case  the  vendor  may  desire  an  inspection 
by  tbe  vendee  before  the  latter  receives  the 
goods,  in  order  to  obviate  any  question  as  to 
their  character  after  they  go  Into  the  custody 
of  the  vendee.  On  the  other  hand  the  vendee 
may  deshre  such  provision  in  order  to  avoid 
receiving  and  handling  the  goods.  It  is  there- 
fore consistent  with  the  existence  of  a  con- 
tract for  soundness  that  the  vendee  have  the 
privilege  of  examining  or  be  required  to  ex- 
amine the  goods  before  taking  them  Into  his 
possession.  We  have  held  In  this  case  that 
tbe  warranty  would  not  survive  the  inspec- 
tion, where  the  buyer  Inspects  and  takes  the 
goods.  Whatever  may  be  tbe  law  as  to  the 
effect  of  an  Inspection  made  under  proper  cir- 
cumstances upon  the  warranty.  If  tbe  buyer 
Is  led  by  fraudulent  conduct  of  tbe  vendor 
Into  dispensing  with  a  proper  examination, 
which  otherwise  be  would  have  made,  tbe 
vendor  may  recover  upon  the  warranty  of 
soundness,  Implied  or  express,  as  tbe  case 
may  be,  as  If  there  had  been  no  stipulation 
as  to  Inspection. 

The  court  in  Its  charge  substantially  gave 
the  requested  Instruction  referred  to  in  the 
ninth  assignment  and  the  requested  charge 
referred  to  In  the  eighth  was  properly  refus- 
ed, because,  If  given,  It  would  bave  Ignored 
the  issue  of  fraudulent  loading  of  the  car. 
Tbe  remaining  assignments  in  appellant's 
brief  are,  In  our  opinion,  not  well  takeji.  We 
think  the  charges  were  correct  In  view  of  the 
evidence,  and  the  petition  sufficient  as  against 
the  demurrers. 

Appellee  has  a  cross  assignment  of  error. 
It  appears  that  the  Jury  first  brought  In  a 
verdict  for  plaintiff  for  $359.45  and  costs  and 
Interest  from  April  5,  1900.  This  clearly  ap- 
pears to  have  been  for  what  plahitlff  bad 
paid  out  for  the  freight  and  purchase  price 
of  tbe  fruit,  less  what  he  had  realized  from 
the  sale  of  the  fruit    The  court  J^ad  instruct- 
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ed  tbe  Jury  to  find  for  the  market  ralae  of  the 
fruit  in  San  Antonio  In  good  merchantable 
condition,  leas  the  amount  realized  by  a  fair 
sale,  which,  under  the  evidence,  should  hare 
been  for  a  larger  sum  than  found.  There- 
fore, upon  the  coming  in  of  the  verdict,  the 
court  inatructed  the  Jury  that  the  amount  was 
not  responsive  to  the  measure  of  damages 
given  in  the  charge.  The  jury  then  retired, 
and  after  considerable  time  Inrought  in  sub- 
stantially the  same  verdict,  worded  different- 
ly, as  follows:  "We  find  for  the  plaintiff,  and 
we  And  the  market  value  of  the  orahgee  in 
San  Antonio  was  $863.27,  and  that  the  oran- 
ges were  sold  for  $503.80,  leaving  fbe  plaintiff 
entlUed  to  $359.47,  to  which  plaintiff  is  enti- 
tled, and  costs  and  Interest  from  April  S, 
1900,"  and  announced  that  they  could  not 
agree  upon  a  verdict  for  any  otber  man,  that 
they  fully  understood  the  court's  charge,  but 
differed  from  the  court  as  to  the  measure 
of  damages.  The  Judge  refused  to  discharge 
them,  and  told  them  that  they  must  receive 
the  law  from  tbe  charge,  and  find  the  market 
value  from  the  evid«ice;  that  he  would  send 
them  back  to  bring  in  a  verdict  for  the  prop- 
er amount  Four  of  tbe  Jurors  stated  that 
they  would  never  agree  on  any  other  sum. 
Tliereupon  plaintiff's  counsd,  of  his  own  mo- 
tion, suggested  to  the  court  that  the  verdict 
be  received,  which  was  accordingly  done. 
Afterwards  plaintiff's  counsel  moved  to  re- 
form the  verdict  to  correspond  with  the  In- 
creased sum  shown  by  the  uncontradicted  tes- 
timony, which  motion  was  overruled.  The 
matter  is  presented  here  as  error,  and  we  are 
asked  to  reform  and  render  Judgment  for  the 
proper  amount.  On  this  question  we  are  of 
opinion  that  the  action  of  counsel  was  an  as- 
sent to  the  verdict  for  the  sum  rendered,  and 
appellee  could  not  afterwards  be  heard  to 
'Complain  of  It  Appellant  had  no  reason  to 
complain  of  such  error  in  the  verdict  and  does 
aot  do  so. 
Judgment  affirmed. 


DANIEL  V.  FT.  WORTH  A  R.  G.  RT.  CO.* 

(Court  of  Civil   Appeals   of  Texas.     May  24, 

1902.) 

NUISANCK— COAIi    DEPOT— PKRMANKNT   CHAR- 
ACTER—MEASURE  OF  DAMAQES— INJURY 
—BVIDBNCB— SUFFICIENCY. 

1.  In  an  action  by  a  nearby  resident  and 
property  owner  for  damages  from  the  establish- 
ment and  operation  ot  a  coal  depot,  hoist 
bins,  etc,  the  nuisance  being  treated  as  per- 
manent in  character,  the  proper  measure  of 
damages  is  the  depreciation  in  plaintiff's  prop- 
erty, and  compensation  for  personal  annoyance 
from  noise,  dirt  etc.,  cannot  be  separately  re- 
covered. 

2.  Evidence,  in  an  action  by  a  nearby  resi- 
dent and  property  owner  for  damages  from 
tlie  establishment  and  operation  of  a  coal 
depot  that  dust,  smoke,  etc.,  did  not  perme- 
ate plaintiff's  premises,  or  others  adjoining,  and 
that  the  noise  did  not  annoy  neighboring  resi- 
dents, considered,  and  held  sufficient  to  sustain 
a  verdict  for  defendant 


>  Rchearlns  denied  June  21,  1902. 


Appeal  from  district  court,  Eratb  countr; 
W.  J.  Oxford,  Judge. 

Action  by  J.  T.  Daniel  against  the  Ft 
Worth  &  Rio  Grande  Railway  (Company. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals.   Affirmed. 

Parker  &  Carlton  and  J.  B.  Keith,  for  ap- 
pellant West  Chapman  &  West  for  appel- 
lee. 

CONNER,  0.  3.  This  suit  was  Instituted 
to  recover  damages  alleged  to  have  been 
caused  by  the  location  and  operation  of  a 
coal  depot  in  Stephenville,  E!rath  county, 
Tex.,  near  the  residence  of  appellant  and 
wife.  The  relative  position  of  the  depot 
and  appellant's  premises  was  set  out  and  It 
was  alleged  that  the  coal  bins  obstructed  ap- 
pellant's view  of  the  town;  that  large  quan- 
tities of  smoke  and  coal  dust  occasioned  by 
the  almost  constant  operation  of  the  station, 
blew  and  settled  upon  his  premises,  furni- 
ture, etc.;  and  that  appellant  and  his  wife 
were  greatly  annoyed  and  disturbed  both 
day  and  night  by  tbe  engines,  coal  hoist 
and  general  operation  of  said  coal  depot- 
all  of  which,  it  was  alleged,  greatly  depre- 
ciated the  value  of  appellant's  premises. 
The  prayer  was  for  $1,000  as  the  deprecia- 
tion in  the  value  of  appellant's  home,  and 
especially  "that  by  reason  of  the  things 
hereinbefore  alleged  plaintiff  and  his  wife 
had  experienced,  and  have  been  subjected 
continually,  both  day  and  night  to  great 
physical  and  miental  discomfort  and  been 
vexed,  barrassed,  and  annoyed  to  a  degree 
almost  insupportable,  to  their  great  and  Ir- 
reparable injury,  and  have  been  thereby 
damaged  in  the  further  sum  of  $500."  The 
appellee  tendered  tbe  general  issue,  and  tbe 
trial  resulted  in  a  Judgment  In  its  favor. 

In  the  charge  on  the  measure  of  damages 
the  Jury  were  restricted  to  the  depreciation 
In  value  of  appellant's  property.  To  this 
error  is  assigned,  as  also  to  the  action  of  the 
court  in  refusing  the  following  special 
charge:  "If  you  believe,  from  a  preponder- 
ance of  the  evidence  in  this  case,  that  tbe 
plaintiff  J.  T.  Daniel  and  his  wife  have  been 
personally  annoyed  and  discomforted  in  the 
use  and  enjoyment  of  their  home  by  smoke 
or  coal  dust  or  by  vibrating,  grating,  or  dis- 
agreeable noises  coming  from  defendant's 
coal  yards  and  coal  hoist  into  or  on  the 
house  and  premises  of  plaintiff,  then  you  will 
find  for  plaintiff,  and  award  to  him  by  your 
verdict  such  damages  as,  In  your  Judgment 
will  reasonably  and  fairly  compensate  him 
for  such  annoyance  or  discomfort  suffered 
by  himself  and  wife,  not  to  exceed  tbe 
amount  sued  for  for  annoyance."  The  prop- 
osition involved  and  asserted  under  these  as- 
signments is  that:  "In  an  action  by  one 
against  a  railroad  for  maintaining  a  nui- 
sance near  his  residence  the  damages  are  not 
limited  to  the  depreciation  of  the  property, 
but  may  Include  damages  for  discomfort  to 
tbe  inhabitants  of  such  house."    Ordinarily, 
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ooemaydo-wlthlitoownwhathewlUa.  Tbia 
rale,  faowefver.  Is  subject  to  an  iinp<Hlant 
qnsUflcatloii.  I  may  not  bo  use  my  own  as  to 
«oii8tltiite  a  nuisance,  and  thereby  Injure  or 
damage  tbe  property  of  anotber  or  Invade  his 
right  to  the  qolet  and  peaceable  enjoyment 
of  the  same.  Railway  Co.  t.  Hall,  78  Tex. 
160,  14  S.  W.  %9,  8  li.  R.  A.  298,  22  Am.  St 
Rep.  42;  Lohr  ▼.  Ralbnad  Co.  <N.  Y.)  10  N.  Bt. 
£28;  BaUway  Co.  v.  Angel.  41  N.  J.  Eq.  816. 
7  AtL  432.  66  Am.  Rep.  1.  Tbe  right  to  re- 
corer  for  an  injury,  however,  is  quite  apart 
from  tbe  question  of  what  is  tbe  proper 
measiire  of  damage  therefor.  Without  doubt, 
damages  arUdng  from  a  nuisance  for  p«v 
•onal  annoyance,  discomfort,  and  interfer- 
ence -with  the  comfortable  enjoyment  of 
property  by  the  possessor  may  be  allowed, 
as  may  be  Hlostrated  by  the  following  cases: 
Randolf  t.  Town  of  Bloomfleld,  77  Iowa,  90, 
41  N.  W.  662,  14  Am.  St  Rep.  268;  Railroad 
Oo.  T.  OrabUl,  60  lU.  241;  Baltimore  &  P. 
R.  Co.  ▼.  Fifth  Baptist  Church,  108  U.  S.  817, 
2  Sup.  Ot  719,  27  L.  Bd.  739;  Id.,  137  U.  S. 
568,  11  Sap.  Ot  185,  84  L.  Bd.  784.  Bat 
these  and  other  like  cases  which  we  have 
examined  will  be  found,  we  think,  for  the 
most  part  to  be  cases  where  the  nuisance 
invdved  was  temporary  in  character,  or 
where  it  was  sought  to  be  abated,  or  where 
spedal  damage,  or  damage  for  a  stated  pe- 
riod was  the  object  of  the  salt  Where, 
however,  the  nuisance  is  permanent  in  char- 
acter, or  la  BO  treated,  the  entire  damage, 
past  and  prospective,  may  be  determined 
and  recovered  in  one  Buit  8  Bnth.  Dam. 
<2d  Ed.)  1043  et  aeq.;  1  Sedg.  Meas.  Dam. 
(6th  Ed.)  I  95;  3  Sedg.  Meas.  Dam.  |  924; 
Railway  Co.  v.  Anderson,  79  Tex.  433,  15  8. 
W.  484.  28  Am.  St  Rep.  360;  Hockaday  v. 
Wortham  (Tex.  C!lv.  App.)  64  8.  W.  1094; 
-Commlnge  t.  Stevenson,  76  Tex.  043,  13  8. 
W.  666;  and  City  of  San  Antonio  v.  Mackey 
(Tex.  CtT.  App.)  36  8.  W.  760.  In  the  case 
before  na  the  nuisance,  if  any,  is  permanent 
In  character,  and  It  is  so  treated  by  appe- 
lant who  is  the  owner  and  possessor  of  the 
property.  In  this  class  of  cases  it  is  said 
tai  Rosenthal  v.  Railway  Co.,  79  Tex.  326,  16 
&  W.  268,  that  "the  resulting  depreciation 
In  the  ralne  of  the  property  is  the  safest 
measure  of  compensation."  So,  in  Baugh 
V.  Railway  Co.,  80  Tex;  58,  16  8.  W.  687,  it 
is  stated:  "When  a  nuisance  is  created  by 
the  construction  of  works  in  their  nature 
permanent  and  which,  as  sometimes  occurs 
In  case  of  works  for  a  public  use,  are  not 
subject  to  be  abated,  the  rule  is  that  all  dam- 
ages resulting  therefrom  to  property  may  be 
recovered  in  one  action,  and  the  proper  meas- 
ure of  damages  is  the  depreciation  in  the 
valne  of  the  property."  In  tbe  case  of  Rail- 
way Co.  T,  Hall,  78  Tex.  169,  14  8.  W.  269, 
9  U  B.  A.  298,  22  Am.  8t  Rep.  42,  cited 
shore,  tbe  damages  were  claimed  by  reason 
«(  the  vibration,  noise,  smoke,  no^ous  va- 
pors, and  cinders  incident  to  the  running  of 
Hains.    The  mle  of  damage  applied  In  that 


case  by  the  charge  which  was  approved  by 
the  supreme  court  was  the  depreciation  In 
the  value  of  the  plaintlfTs  property.  In  tbe 
case  of  Railway  Ck>.  v.  O'Maley  (Tex.  Civ. 
App.)  45  8.  W.  227,  complaint  was  made  of 
noises,  disagreeable  odors,  etc.,  arising  from 
the  use  of  certain  stock  pens  adjacent  to  the 
plaintiff's  premises.  On  the  mteasure  of 
damages  the  rule  applied  was  of  damage  to 
plaintlfTs  property  as  contradistingnished 
from  damages  arising  solely  from  annoyance 
to  the  person.  The  court  of  civil  appeals  for 
the  Fifth  district  In  a  decision  to  which  a 
writ  of  error  was  afterwards  refused,  tbaa 
disposes  of  the  question:  "Appellant's  sec- 
ond assignment  of  error  la.  The  court  erred 
in  charging  the  Jury  that  the  measure  of 
plalntUTs  damages  for  the  operation  of  de- 
fendant's stock  pens  would  be  the  same  as 
for  the  construction  of  its  railway.'  The 
court  charged  the  Jury,  'If  yon  believe  from 
the  evidence  that  the  defendant  constructed 
and  operated  Its  line  of  railroad  along  Travis 
avenue,  in  the  city  of  Denlson,  Texas,  and 
constmcted  and  operated  stock  pens  near 
plaintiff's  said  property,  and  that  said  con- 
struction of  said  railroad  along  said  street, 
and  of  said  cattle  pens,  or  the  construction 
of  either,  or  the  operation  of  either  or  both, 
decreased  the  cash  market  value  of  plain- 
tiff's property,  you  will  And  for  her,'  etc. 
The  contention  of  appellant  is  that  the  dam- 
age resulting  from  the  operating  of  appel-' 
lant's  stock  pens  and  the  use  of  appellant's 
stock  pens  and  the  use  of  improper  lan- 
guage by  persons  handling  stock  Is  not  meas- 
ured by  the  difference  In  the  value  of  the 
property  with  and  without  these  annoyances, 
and  based  upon  the  supposition  that  It  will 
continue,  but  is  the  damage  caused  by  the 
temporary  annoyance.  In  support  of  this 
contention  counsel  for  appellant  cite  tbe 
case  of  Baugh  v.  Railway  Co.,  80  Tex.  56,  16 
8.  W.  687.  That  was  a  case  In  which  no 
permanent  Injury  to  the  property  was  al- 
leged. Tbe  court  says.  The  wrongful  acts 
alleged  are  of  a  temporary  nature,  and  sub- 
ject to  be  discontinued,  either  voluntarily  or 
by  suit'  The  damage  being  only  temporary. 
It  was  alleged  that  tbe  difference  between 
the  market  value  of  the  property  Immediate- 
ly before  and  immediately  after  the  construc- 
tion of  the  works  was  not  the  correct  meas- 
ure of  damage.  We  think  the  evidence  In 
this  case  shows  the  stock  pens  to  be  perma- 
nent In  their  nature,  and  the  damage  result- 
ing from  or  incident  to  their  operation  is 
of  a  permanent  character.  The  court  did  not 
err  in  its  charge  as  to  the  measure  of  dam- 
age." From  the  foregoing  authorities  we 
conclude  that  the  trial  court,  under  the  cir- 
cumstances of  this  case,  submitted  the  prop- 
er rule  of  damage,  and  properly  refused  the 
requested  instruction.  The  depreciation  in 
the  value  of  appellant's  premises.  If  any, 
comprehended  his  entire  legal  damage,  both 
past  and  prospective,  and  an  allowance  In 
addition  to  this  would,  in  effect  constitute 
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a  double  recovery.  No  special  damage  otfaw 
tban  mere  annoyance  and  discomfort  arising 
from  smoke,  noise,  etc.,  was  averred  or 
proven.  Tbe  dnat,  noise,  and  consequent  dis- 
comfort are  mere  incidents  In  tbe  computa- 
tion. They  are  but  circumstances  render- 
ing appellant's  premises  less  desirable  as  a 
borne,  and  compensation  therefor  is  there- 
fore necessarily  involved  is  an  allowance  for 
tbe  depreciated  value. 

We  find  no  prejudicial  error  In  tbe  action 
of  tbe  Jury  Croft,  as  explained  by  bis  own 
testimony  and  that  of  other  Jurors;  nor  do 
we  feel  able  to  say  that  tbe  Verdict  Is  un- 
supported by  the  evidence.  It  seems  merely 
to  be  a  case  in  which  the  evidence  Is  sharply 
conflicting.  While  the  testimony  of  appel- 
lant and  other  witnesses  very  clearly  sup- 
ports the  allegations  of  the  petition,  the  tes- 
timony of  the  witnesses  for  appellee  is  of  a 
contrary  tendency.  The  evidence  shows  that 
appellant's  home  Is  about  2S0  feet  northwest 
from  the  coal  yard  and  hoist  of  which  com- 
plaint Is  made.  Of  the  witnesses  for  ap- 
pellee, Mrs.  Parnell  testified  that  she  lived 
about  100  yards  east  of  said  coal  hoist,  and 
had  never  been  "annoyed  or  bothered"  In  any 
way  by  the  noise,  smoke,  or  coal  dust;  never 
noticed  coal  dust  settling  in  her  home;  that 
Stic  did  her  own  washing,  and  coal  dust  did 
not  settle  on  her  clothes.  Her  husband,  Mr. 
Pnrnell,  testified  substantlaUy  as  did  his 
wife.  John  S.  Hyatt  testified  to  a  knowl- 
edge of  tbe  situation;  that  he  had  observed 
that  dirt,  and  less  dirt  than  in  other  In- 
stances given,  had  settled  on  tbe  walls  of 
the  bouse;  and  that.  In  his  Judgment,  ai>- 
pellant's  property  had  not  been  depreciated 
in  value.  James  Collins,  the  mayor  of  tbe 
city,  testified  that  he  lived  about  325  feet  a 
"little  south  of  west"  of  the  coal  hoist;  bad 
often  observed  the  operation  of  the  yard  and 
hoist,  and  had  never  been  annoyed  by  smoke, 
dust,  or  noise;  and  that,  in  his  Judgment, 
tbe  value  of  appellant's  property  had  not 
been  depreciated.  This  witness  acknowl- 
edged that  If  it  be  true  that  smoke,  dust, 
etc.,  settled  upon  and  permeated  appellant's 
bouse,  as  alleged,  the  property  would  be  de- 
preciated, but  said:  "But  it  looks  like,  if 
the  smoke  and  coal  dust  went  to  Daniel's  as 
you  say,  it  would  go  to  mine;  and  It  does 
not  I  live  about  tbe  same  distance  from 
the  coal  chute"  Will  Fulkerson,  tbe  city 
marshal,  testified  that  be  lived  across  the 
street,  about  50  feet  west  of  Mayor  Collins; 
that  "I  have  never  been  bothered  by  coal 
dust  or  smoke  from  the  operation  of  defend- 
ant's engines  and  coal  hoist  and  coal  yard"; 
tliat  be  had  not  been  annoyed  by  the  noise, 
"either  day  or  night,"  and  that  appellant's 
property  had  not  been  depreciated  in  value  by 
tbe  coal  hoist.  I.  A.  Griffith  testified  that  he 
lived  about  200  or  800  yards  west  of  ap- 
pellant's premises;  that  at  one  time  he  pass- 
ed, and  "saw  something  had  settled  upon 
ihe  walls  which  looks  about  like  tbe  dust 
that  settles  upon  my  house  from  the  street. 


•  •  •  If  anything,  the  dust  has  settted 
upon  my  house  worse  than  it  has  upon  his. 
At  another  time  I  watched  the  defendant 
operate  tbe  coal  hoist  I  walked  up  close  to 
tbe  tender  when  tbe  bucket  was  unloaded  in 
the  tender,  and  took  a  shower  bath  of  coal 
dust  I  then  stepped  off  between  the  coal 
hoist  and  plalntifCs  residence  while  the  buck- 
ets were  being  unloaded  in  tbe  tendw,  to 
see  If  the  coal  dust  drifted  out  to  Daniel's 
residence,  but  I  could  not  observe  that  It 
did.  Another  time  I  was  near  the  front  of 
Daniel's  house,  in  the  street  and  tbe  hoist 
was  being  operated,  and  tbe  wind  was  from 
the  hoist  towards  Daniel's  house,  and  I  look- 
ed to  see  if  the  coal  dust  come  to  his  house; 
but  it  did  not"  He  also  stated  that  if  the 
annoyances  from  noise  and  dust  were  as  al- 
leged, that  the  property  would  be  greatly 
damaged;  but  be  gave  it  as  his  opinion  that 
there  had  been  no  depreciation.  W.  A.  Hyatt 
Wm.  H.  Main,  and  Mr.  Doyle  also  testified 
to  a  knowledge  of  the  situation,  and  gave  it 
as  their  opinion  that  no  depredation  In  ap- 
pellant's property  had  taken  place.  W.  A. 
Hyatt  also  admitted  that  if  the  allegations 
of  the  petition  as  to  dust,  noise,  etc.,  be  true, 
in  such  event  there  would  be  great  deprecia- 
tion; John  S.  Hyatt  being  the  only  witness 
who  testifies  to  the  contrary  on  this  point 
As  stated,  we  feel  unable  to  say  that  this 
evidence  falls  to  support  the  verdict  against 
the  appellant,  and  may  perhaps  add  appro- 
priately that  It  also  tends  to  show  that  tbe 
test  made  in  determining  value  was  whether 
in  fact  the  noise  and  dust  permeated  appel- 
lant's premises,  and  was  of  the  disturbing 
character  alleged;  hence  that  the  Jury,  in 
finding  that  the  value  of  appellant's  property 
had  not  been  depreciated  under  the  rule  of 
damage  given  by  the  court  very  likely  found 
that  the  noise  and  dust  produced  by  the 
operation  of  the  coal  yard  was  not  discom- 
forting. So  that  It  seems  by  no  means  prob- 
able that  the  Jury  would  have  found  dam- 
ages in  appellant's  favor  on  the  ground  of 
annoyance  and  discomfort  had  the  court  In 
fact  given  the  special  Instruction  hereinbe- 
fore discussed. 

Finding  no  reversible  error  in  the  proceed- 
ings, the  Judgment  is  afiBrmed. 


MOORE  et  al.  v.  GRAHAM.i- 

(Court  of  Civil  Appeals  of  Texas.     May  2S, 
1902.) 

HOMESTEAD  —  EXEMPTION  OF  UNSEVERED 
CROP— SEPARATE  PARCELS  OF  LAND— LEAS- 
ED I.AND— DESIGNATION  OF  HOMESTEAD— 
CONVERSION  OF  CROP— MEASURE  OF  DAM- 
AGES—PROCEEDS  OF  JUDGMENT-ARBITRART 
APPLICATION  TO  RENT— OFFSETTING  JUDG- 
MENTS. 

1.  Unserered  crops  on  a  tract  of  leased 
laud,  separate  from  auother  leased  tract  where 
the  dwelliDK  is  situated,  and  leased  from  an- 
other   landlord,    but    occupied    la    connection 
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thereirith  ai   a   homestead,   an  exempt  from 

attaehnient.2 

2.  Where,  in  a  suit  on  a  uote,  setoff  is  made 
of  damages  from  an  attachment  therein  of  au 
QuseTered  crop  in  the  homestead,  and  the 
court  instructs  that,  to  sustain  the  setoff,  the 
jury  most  find  that  the  crop  was  on  the  home- 
stead, it  was  proper  to  refuse  to  further  charge 
that  "growing  crops,  when  ready  to  be  har- 
vested, are  not  iu  themselves  exempt  from 
levy,  bat,  when  on  *  homestead,  cannot  be 
levied   on." 

3.  The  measnre  of  damages  for  a  levy  on 
exempt  crops  is,  so  far  aa  the  mere  conver- 
sion of  the  crops  is  concerned,  the  value  thei'e- 
of. 

4.  Where  the  evidence  in  reconvention  for 
levy  on  exempt  crops  shows  that  an  nnsev- 
ered  crop  of  cotton,  wrongfully  levied  on,  be- 
cause standing  on  the  homestead,  was  at  the 
time  partially  open  aud  ready  for  picking,  but 
also  shows  that  three  subsequent  pickings 
were  had,  an  instruction  that  crops  grown  on 
a  homestead  are  pei-soualty  is  properly  refused. 

5.  Since  the  designatiou  of  leased  premises 
as  a  homestead,  consisting  of  the  occupation 
of  the  dwelling  thereon,  attaches  to  a  separate 
tract  snbaequently  leased  from  a  different  land- 
lord, but  put  to  homestead  uses  in  connection 
therewith,  an  i:;structdou  in  reconvention  for  a 
levy  on  exempt  crops  that  there  must  be  such 
use  of  the  second  tract  as  would  amount  to  its 
designation  as  a  homestead  as  fully  as  would 
be  required  in  the  original  designation  of  a 
homestead  was  properly  refused  as  misleading. 

6.  Where  a  creditor  levies  on  crops  growing 
on  the  debtor's  homestead,  who  claims  dam- 
ages therefor,  the  creditor  canuot,  iu  defense, 
raise  the  issue  whether  the  debtor,  who  k  a 
sublessee  of  the  premises,  is  occupying  with 
the  owner's  consent. 

7.  Where,  after  a  sublessee  enters  and  culti- 
vates a  crop,  the  owner  claims  a  part  of  the 

fathered  crop  as  rent,  there  is  a  sufficient  rati- 
cation  of  the  subletting. 

8.  Error  in  giving  contradictory  iustmctious 
is  harmless  to  a  party  who  was  not  entitled 
to  the  one  ir  his  favor. 

0.  A  party  cannot  complain  of  mere  insuflS- 
dency  m  the  instructions,  where  he  has  not 
requested  fuller  instructions. 

10.  A  sublessee,  who  occupied  the  premises 
as  a  homestead,  was  sued,  and  crops  thereon 
wrongfully  attached.  Out  of  the  proceeds,  the 
owner's  claim  for  rent  was  paid  by  the  con- 
stable, thongh  she  had  not  intervened,  and 
was  .not  a  party.  Held,  that  the  sublessee's 
recovery  for  damages  could  not  be  reduced 
by  the  amount  so  paid. 

11 .  Where  a  debtor,  when  sued  on  a  note, 
reconvenes  damages  sustained  by  a  levy  in 
the  action  of  attachment  on  an  exempt  crop, 
and  secures  a  verdict,  it  is  proper,  in  entering 
judgment,  to  specify  that  the  debtor's  recov- 
try  shall  not  be  offset  by  the  recovery  against 
him  on  the  note;  for,  if  this  could  be  done,  the 
exemption   would   be   rendered   iueSective. 

Appeal  from  Collins  county  coart;  J.  H. 
Faulkner,  Judge. 

Action  by  Moore  &  RoUow  against  J.  W. 
Graham.  From  a  Judgment  in  reconvention 
for  defendant,  plalntilTs  appeal.    Affirmed. 

Abematby  ft  Beverly,  for  appellants. 

NEILL,  J.  This  snit  was  brought  by  ap- 
pdlanta  on  a  promissory  note  to  recover  a 
balance  of  9552.53.  At  the  time  the  suit  was 
mstltnted  an  attachment  was  sued  out  and 
levied  upon  25  acres  of  cotton  growing  upon 
pnmiaes  leased  by  appellee.    The  appellee 

■Bm  BomesUsd,  vol.  a.  Cent.  Dig.  H  IM,  114,  120. 


(defendant  below)  pleaded  general  denial,  and 
payment  of  the  note;  that  the  cotton  levied 
on  was  growing  on  his  homestead,  and  ex- 
empt from  execution;  that  it  had  been  coor 
verted  by  ai^ellants,  to  appellee's  damage  In 
the  sum  of  $600;  and  that  the  writ  of  attach- 
ment was  wrongfully  and  maliciously  sued 
out,  for  which  he  asked.  In  reconvention,  ex- 
emplary damages.  The  case  was  tried  by  a 
jury,  who  returned  a  Tordlct  In  favor  of  ap- 
pellants for  $486.71,  the  amount  due  on  the 
uote,  and  also  in  favor  of  appellee  for  $586.17 
actual  damages  and  $51.61  exemplary  dam- 
ages. Upon  this  verdict.  Judgment  was  ren- 
dered for  the  respective  parties.  After  its 
rendition  the  appellee  remitted  $100  of  the 
actual  and  all  the  exemplary  damages;  the 
aggregate  amount  of  the  remittitur  being 
$151.66.  The  Judgment  provides  that  the 
amount  recovered  by  appellee  cannot  be  off- 
set by  the  sum  recovered  by  appellants,  for 
the  reason  that  appellee's  Judgment  Is  for 
damages  arising  from  the  attachment  of  his 
exempt  property.  From  this  Judgment,  Moore 
&  Rollow  have  appealed. 

The  facts  show  that,  at  the  time  the  suit 
was  instituted  and  the  writ  of  attachment 
sued  out  the  appellee  was  the  head  of  a  fam- 
ily; that  he  owned  no  land  In  fee  simple; 
that  he  was  a  farmer  by  vocation,  and  was 
living  and  farming  for  the  support  of  his 
family  upon  rented  premises;  that  the  house 
occupied  by  himself  and  family  was  situatea 
on  a  different  tract  of  land  from  that  on 
which  the  cotton  levied  upon  was  grown, 
the  two  tracts  being  about  a  quarter  of  a 
mile  apart,  and  rented  at  different  times  from 
different  parties,  but  that  both  tracts  were 
occupied  and  used  by  him  and  his  family 
for  the  purposes  of  a  home,  ana  that  when  so 
used  the  appellants  procured  an  attachment 
to  be  sued  out  and  levied  upon  the  cotton 
growing  upon  the  25  acres,  which  was  picked 
and  ginned  at  the  Instance  of  the  officers 
making  the  levy,  and  sold  by  virtue  of  an 
order  of  court  obtained  by  appellants.  The 
cotton  at  the  time  of  the  levy  was  reasona- 
bly worth  $486.17. 

Ownership  of  the  fee  is  not  essential  to 
the  existence  of  a  homestead.  The  home 
may  be  even  of  such  a  nature  as  fo  be  a 
mere  chattel,  and  any  sort  of  tiUe*  whether 
legal  or  equitable,  will  support  a  homestead 
claim.    Speer,  Mar.  Worn.  §  252. 

Upon  levying  upon  an  unsevered  crop,  the 
officer  must  either  take  possession  of  the 
land  to  gather  the  crop,  as  was  done  In  this 
Instance,  or  must  sell  It  ungatbored.  In  the 
latter  case  the  right  would  pass  to  the  pur- 
chaser at  the  sale  to  go  upon  the  land  and 
take  off  the  crop.  In  order  to  complete  the 
sale  or  to  make  It  effective,  possession  must 
be  taken  of  the  land  upon  which  the  crop 
Is  grown;  and  for  a  time,  at  least,  an  offi- 
cer or  purchaser  must  exercise  dominion  and 
control  of  It.  This,  says  the  supreme  court, 
Is  an  Invasion  of  the  homestead  right,  and 
cannot  be  permitted.    Coates  v.  Caldwell,  71 
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Tex.  22,  8  8.  W.  922,  10  Am.  8t  Rep.  72S. 
Cirops  npon  a  homestead,  while  growing,  are 
«zempt  from  execution.  Alexander  y.  Holt; 
G9  Tex.  205.  The  occupation  by  the  head  of 
A  family  of  a  homestead  for  agriculture  la 
for  the  purpose  of  realizing  tho-efrom  some- 
thing to  support  himself  and  family,  rather 
than  to  employ  it  as  a  mere  place  wherein 
to  shelter  him  and  them  from  the  winter's 
cold  or  summer's  heat.  If  the  exemption  ex- 
tended to  him  does  not  include  an  ungatbered 
crc^,  whether  matured  or  not,  it  is  of  no 
benefit  to  the  owner.  In  such  an  event  he 
and  his  wife  and  children  would  only  have 
the  privilege  of  standing  in  the  bouse  or 
yard,  and  seeing  an  officer  invade  their  field, 
and  take  possession  of,  by  virtue  of  an  at- 
tachment or  execution,  the  crops  growing  or 
standing  thereon,  and  appropriate  the  fruits 
of  their  toll,  without  any  benefit  from  what 
the  law  was  intended  to  secure  them. 
Vteem.  Ex'ns  (8d  Ed.)  |  247a. 

The  jury,  by  the  charge  of  the  court,  were 
'Only  allowed  to  find  the  actual  damages 
pleaded  by  appellee  in  reconvention,  In  tb* 
-event  it  appeared  from  the  evidence  that  the 
«rop  levied  upon  was  standing  or  growing 
opon  his  homestead.  If  It  was  not  on  his 
homestead,  according  to  the  charge.  Its  sel- 
sure  and  appropriation  by  t&e  constable  by 
virtue  of  the  attachment  furnished  appellee 
no  ground  for  damages.  Therefore  it  was 
not  error  for  the  court  to  refuse  to  instruct 
the  }ury  at  appellant's  request  "that  growing 
crops,  when  ready  to  be  harvested,  are  not 
In  themselves  exempt  from  levy,  but  when 
such  crops  are  on  a  homestead  they  cannot 
be  levied  on." 

•  Appellants  admit  that  the  entrance  on  a 
homestead,  and  levy  upon  crops  growing 
thereon,  is  imauthoriaed  by  law,  but  contend 
that  the  measure  of  damages  is  not  the  value 
of  the  crops  appropriated  and  converted  by 
virtue  of  such  levy.  This  may  not  be  the 
full  measure  of  damages,  for  there  may  be 
damages  other  than  the  conversion  of  the 
i;H:Y>perty;  but,  to  the  extent  of  the  property 
appropriated  or  converted,  its  value  is  the 
measure.  This  was  all  the  actual  damages 
claimed  or  proven  in  this  case,  and,  when  ap- 
pellee proved  that  bis  property  was  unlawfully 
seized  and  appropriated  at  the  instance  of 
appellant,  he  was  entitled  to  recover  at  least 
the  value  of  the  property,  as  the  measure  of 
the  damages. 

In  our  opinion,  as  long  as  a  crop  grown 
upon  a  homestead  is  unsevered  from  the 
realty,  it  partakes  of  its  nature,  and  its  ap- 
propriation and  conversion  is  of  a  part  of 
the  homestead,  and  cannot  be  regarded  mere- 
ly as  the  conversion  of  personalty.  But  how- 
ever this  may  be,  the  contention  of  appel- 
lants that  the  court  erred  in  refusing  to  in- 
struct the  Jury  that  crops  which  are  grown 
«n  a  homestead  are  personal  property  cannot 
be  maintained  upon  the  ground  that  the 
cotton  levied  upon  was  matured  and  stand- 
ing in  the  field  unpicked  when  the  levy  was 


made,  for  the  evidence  does  not  Show  that 
the  crop  was  mature  at  that  time.  True, 
part  of  the  cotton  was  open  and  ready  for 
picking,  but  the  evidence  shows  that  the 
crop  was  picked  thrice  after  the  levy  was 
made.  If  It  was  all  mature  and  open,  why 
was  it  not  all  gathered  during  tbe  first  pick- 
ing? 

A  homestead  may  consist  of  several  pai^ 
eels  of  land,  which  need  not  be  adjoining  or 
contiguous  to  the  one  upon  which  are  situ- 
ated tbe  dwelling  house  and  home  of  tbe 
family,  but  may  be  entirely  disconnected 
therewith,  or  each  remotely  situated  there- 
from. Speer,  Mar.  Wom.  i  249.  Nor  is  it 
necessary  that  tbe  several  parcels  should  be 
acquired  at  the  same  time,  nor,  when  it  con- 
sists of  leased  premises,  that  the  several  par- 
cels shonld  be  leased  from  and  held  under 
the  same  landlord.  Were  the  several  parcels 
designated  and  Intended  as  a  homestead  and 
used  for  homestead  purposes  by  the  head  of 
the  family  at  the  time  of  the  levy?  is  the 
question.  If  they  were,  then  no  parcel  of 
it,  though  It  may  have  been  separated  from 
that  part  upon  which  the  dwelling  house 
and  home  of  the  family  was  situated,  would 
be  subject  to  execution,  («  liable  for  tbe 
debts  of  the  owner;  1.  e.  it  the  aggregate 
quantity  of  the  parcels  did  not  exceed  200 
acres.  In  this  case  the  dwelling  house  and 
home  of  appellee's  family  was  on  a  parcel 
of  land  rented  from  Daugherty,  and  was 
separate  and  detached  from  the  26  acres 
afterwards  rented  from  Parker,  upon  which 
the  cotton  levied  upon  was  growing.  Under 
these  facts,  which  are  undisputed,  it  would 
have  been  misleading  to  have  charged  the 
Jury,  as  was  requested  by  appellants,  that, 
"before  the  Parker  land  would  become  also 
a  part  of  defendant's  homestead,  there  must 
be  such  use  as  would  amount  to  a  designa- 
tion of  homestead  of  the  subsequenUy  ac- 
quired Parker  land  as  fully  as  tbe  same 
would  be  required  in  the  original  designa- 
tion of  homestead."  The  original  designa- 
tion of  the  part  rented  from  Daugherty  con- 
sisted in  appellee's  moving  with  his  family 
into  tbe  dwelling  house  situated  thereon, 
with  the  intention  of  living  there  during  the 
term  for  which  the  premises  were  leased. 
This  was  a  full  and  complete  designation, 
and,  when  the  Parker  land  was  leased  for 
homestead  purposes,  this  designation,  by  resi- 
dence on  the  Daugheity  parcel,  became,  in 
connection  with  appellee's  appropriation  of 
the  Parker  parcel  to  homestead  uses,  the  des- 
ignation of  that  parcel.  In  other  words, 
without  the  proper  designation  of  the  Daugh- 
erty parcel  in  the  manner  aforestated,  there 
would  have  been,  under  the  facts  In  this  case, 
no  designation  as  a  homestead  of  the  parcel 
subsequently  rented  from  Parker.  But  the 
proper  designation  attached  to  it;  and  it  be- 
came a  part  of  appellee's  homestead,  as  soon 
as  he  began  to  appropriate  and  use  it,  in  con- 
nection with  the  Daugherty  property,  tar 
homestead  purposes. 
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It  wu  a  matter  of  no  concern  to  any  one 
excqit  the  original  leaser.  Mis.  OraveB,  wheth- 
er appellee  rented  from  her  leasee,  PaAer, 
with  <Hr  without  her  consent  If,  however, 
her  consent  were  necessary,  there  Is  abnnd- 
ant  evidence  of  It,  and  of  her  ratification  of 
the  lease;  for  the  evidence  shows  that  appel- 
lee entered  npon  It  aa  the  lessee  of  Parker, 
planted  and  ralaed  the  crop  of  cotton  there- 
on, and  when  It  was  gathered  she  claimed  a 
part  of  the  fmlts  of  appellee's  labor  as  rents 
due  from  him  to  her.  It  was  error  In  the 
court  to  charge  that.  If  appellee  were  a  aab- 
tenant  as  to  the  Graves  land,  be  could  not 
rent  and  claim  It  as  a  homestead  without  the 
consent  of  Mrs.  Graves,  and  then  to  charge 
the  Jury  directly  to  the  contrary.  Yet  this 
enor,  under  the  tacts,  was  harmless  to  ap- 
pdlants,  for  they  were  not  entitled  to  the 
part  of  the  charge  in  their  favor,  for  neither 
the  law  nor  the  facts  warranted  It.  If  ap- 
pdlanta  deemed  the  charge  upon  the  question 
at  homestead  not  full  enough,  they  should 
have  presented  to  the  court  a  special  charge 
emtnadng  everything  that  they  deemed  neo- 
essary  for  the  Jury  to  consider  In  determining 
die  question.  But  they  devoted  all  their  ef- 
forts to  prevent  the  court  from  submitting 
such  Issue,  and  sought,  by  asking  special  In- 
structions, to  have  the  court  withdraw  sncb 
issue  from  the  Jury,  by  telling  tbem  that  the 
facts  were  not  such  as  would  warrant  them  In 
considering  the  question  of  homestead.  The 
iBSDe  was  clearly  raised  by  the  pleadings  and 
evidence,  and  the  charge  of  the  court,  as  far 
as  it  went,  was  the  law.  If  It  did  not  go  far 
eooDgh,  It  was  the  fault  of  appellants,  in  not 
presenting  special  charges  embracing  every- 
thing they  desired  to  be  considered  by  the 
jury  in  determining  the  Issue. 

As  we  have  said  In  the  preceding  part  of 
this  opinion,  the  measure  of  damages  was  the 
value  of  the  cotton  converted  at  the  time  of 
the  levy.  The  land  npon  which  it  was  grown 
was  not  rented  by  the  appdlee  from  Mrs. 
Graves,  and  primarily  he  was  not  indebted  to 
her  for  its  rental,  but  the  rent  was  directly 
doe  her  from  Parker.  She  did  not  Intervene 
bi  this  suit  for  the  rents  due  her,  nor  was  she 
hi  any  way  a  party  to  the  proceeding,  and  the 
payment  to  her  by  the  constable  of  what  she 
dalmed  as  rent  due  her  would  not  prevent  ap- 
pdlee  from  recovering  the  full  value  of  the 
property  converted.  He  could  not  have  his 
pn^ierty  taken,  and  the  proceeds  of  the  sale 
of  a  part  of  It  arbitrarily  paid  to  another,  up- 
«a  the  assumption  that  the  payment  was  in 
■ettlement  of  his  debt,  without  having  oppor- 
tonity  to  be  heard  upon  the  question  of  such 
indebtedness. 

The  ground  upon  which  the  Judgment  in 
favor  of  appellee  rests  is  that  the  property 
Mu  exempt  from  seizure  at  the  time  it  was 
levied  upon  by  virtue  of  appellant's  writ  of 
attachment  This  is  established  by  the  ver- 
dict, and,  being  settled,  it  was  proper  for  the 
court  to  enter  Judgment  with  the  provision 
(hat  the  amount  recovered  by  appellee  could 


not  be  offset  by  the  Judgment  recovered 
against  him  by  appellants.  For  if  the  Judg- 
ment based  upon  the  wrongful  seizure  and 
conversion  of  exempt  property  could  be  offset 
by  a  Judgment  for  debt  recovered  by  the  ad- 
verse party  in  the  same  suit  our  exemption 
laws  would  be  rendered  ineffective.  Done  T. 
Lewis,  64  Tex.  S31,  63  Am.  Bep.  767;  12  Am. 
&  Bug.  Enc.  Law  (2d  Ed.)  p.  206;  Duff  T. 
Wells,  7  Heisk.  17. 

There  is  no  error  assigned  requiring  a  re- 
versal of  the  Judgment  and  it  Is  therefore 
affirmed. 


YOUNG  T.  HAHN. 

(Court  of  Civil  Appeals  of  Texas.     May  21, 
1902J 

SBRVANTB  —  INJURIES  —  NSaLiaENCB  —  CON- 
TRIBUTORY NBOUOENCE— ASSUMED  RISK— 
EVIDENGB—DBCLARATI0N3— INSTRUCTIONS. 

1.  ▲  longahoreman  was  Injured  on  aceonut  of 
the  defective  adjustment  of  a  derrick  used  for 
loading  a  ship.  The  one  acting  as  foreman  In 
the  absence  of  the  regular  foreman  bad  abso- 
lute charge  of  the  work  and  the  adjustmeut 
of  the  machinery,  and  had  takeu  the  place  of 
another  employ^,  aud  permitted  the  latter  to 
go  and  hire  more  men.  The  employer  gave  no 
testimony  to  show  that  such  acting  foreman 
was  not  in  authority.  Held,  that  the  acting 
foreman  was  not  a  fellow  servant  but  a  vie* 
priucipal. 

2.  A  vice  principal  having  control  of  the 
loadini;  of  a  vessel,  who  takes  the  place  of  the 
gangwayman  whose  duty  it  is  to  give  orders 
for  the  movements  of  a  derrick  used  in  hoist- 
ing goods,  is  not  while  so  acting,  a  fellow 
servant 

3.  In  an  action  by  a  servant  for  Injuries,  de- 
fendant was  entitied  to  an  Instruction  on  the 
issue  of  fellow  servants,  though  the  main 
charge  had  based  the  right  of  recovery  on  the 
negligence  of  one  who  was  a  vice  principal. 

4.  Refusal  to  recall  the  jury  after  they  had 
retired,  aud  instruct  on  the  issue  of  fellow  serv- 
ants,  was   a  proper   exercise  of  discretion. 

6.  Where,  in  an  action  by  a  servant  for  iujn- 
riea  due  to  the  defective  rigging  of  a  derrick, 
one  of  the  defenses  was  that  the  derrick  could 
not  have  l>eeu  rigged  differently,  evidence  was 
admissible  that  defendant  shortly  after  the 
accideut,  spoke  of  the  improper  rigging,  and 
directed  that  it  be  changed. 

6.  On  the  loading  of  a  vessel  merchandise 
was  drawn  up  an  incline  plane  to  the  deck 
l^vel,  and  tbeu  by  a  derrick  and  sling  swung 
over  a  certain  hatch.  The  arm  of  the  derrick 
was  too  low  to  swing  the  merchandise  over  the 
center  of  the  hatch,  hut  swung  it  six  inches 
from  the  center,  and  that  much  nearer  another 
hatch,  under  which  plaintiff  was  working. 
W^hen  the  load,  when  reaching  the  deck  level, 
was  not  opposite  the  center  of  the  hatch,  it 
was  the  duty  of  the  gangwayman  to  adjust  It 
80  it  would  swing  over  the  center.  A  load 
swung  over  the  hatch  under  which  plaintiff 
was  working,  and  fell,  injuring  him.  Meld 
sufQcient  to  show  the  injuries  to  be  due  to  de- 
fective rigging  or  handling. 

7.  A  longshoreman,  working  under  an  open 
hatch  in  a  vessel,  was  injured  by  a  load  falling 
into  the  hatch  from  a  sling  on  a  derrick,  the 
apparatus  at  the  time  being  used  in  loading 
another  hatch.  Plaintiff  could  have  seen 
that  the  derrick  was  working,  and  others  in 
the  hold  heard  a  shout  of  warning  as  the  load 
approached  the  hatch,  but  plaintiff  testified  he 
did  not.  Held  to  present  no  issue  of  contribu- 
tory negligence.  ^^  . 
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8.  A  loDgahoieman  working  in  the  hold  of  a 
vessel  under  an  open  hatch,  and  injured  b^  the 
fall  into  the  hatch  of  merchandise  which  la  be- 
hig  loaded  into  another  hatch,  did  not  assume 
the  risk. 

On  Rehearing. 

1.  A  stevedore  contracting  to  load  a  ship, 
and  for  such  purpose  using  appliances  belong- 
ing to  the  ship,  is  charged  with  the  duty  to- 
ward employes  of  seeing  that,  the  appliances 
are  safe. 

2.  Where  a  longshoreman,  working  in  the 
hold  of  a  ship  under  an  open  hatch,  Is  in- 
jured by  the  fall  of  merchandise  from  a  sling 
on  a  derrick,  being  used  at  the  time  in  loading 
another  hatch,  and  it  appears  that  the  load 
swung  over  the  hatch  under  which  the  loug^ 
shoreman  was  at  work,  because  carelessly  al- 
lowed to  swing  in  that  direction  instead  of  over 
the  batch  for  which  it  was  intended,  the 
statement  of  the  one  whose  duty  it  was  to 
guide  the  load  that  he  could  not  have  pre- 
vented it  could  not  overcome  the  other  facts. 

Appeal  from  district  court,  Galveston  coun- 
ty;   Wm.  H.  Stewart,  Judge. 

Action  by  John  Toung  against  Conrad 
Hahn.  From  a  judgment  for  plalntUt,  de- 
fendant appeals.  Affirmed.  Motion  for  re- 
bearing  overruled. 

Jas.  B.  &  Chas.  J.  Stubbs,  for  appellant 
John  Orotbgar  and  D.  D.  McDonald,  for  ap- 
pellee. 


GILL,  J.  Conrad  Hahn  brought  this  suit 
against  John  Young  to  recover  damages  for 
pei-sonal  injuries  alleged  to  have  been  sustain- 
ed by  plaintiff  as  a  result  of  the  negligence 
of  Toung,  his  master.  A  trial  by  jury  result- 
ed in  a  verdict  and  judgment  'for  plaintiff  for 
$500,  from  which  defendant  prosecutes  this 
appeal.  Young  was  a  stevedore,  and  had  se- 
cured the  contract  to  load  the  steamship 
Spring  well,  lying  at  the  Galveston  wharf. 
Plaintiff  vras  a  longshoreman,  and  employed 
by  defendant  to  store  cargo  In  the  hold  of 
the  ship.  While  at  work  with  others  storing 
borax  In  the  bold  of  the  ship,  a  sack  of  borax 
fell  on  him  from  a  sllng  containing  a  number 
of  sacks,  which  was  being  hoisted  by  steam 
power  from  the  wharf  to  the  ship  for  the 
purpose  of  being  lowered  Into  the  bold.  Three 
grounds  of  negligence  were  averred:  First, 
that  Bridewell,  defendant's  foreman  and  vice 
principal,  had  carelessly  caused  the  hoisting 
derrick  to  be  rigged  too  high  to  allow  the 
tackle  and  sling  attached  to  It  to  lead  fairly 
and  directly  into  the  hatch  No.  2,  for  which 
it  was  designed;  second,  that  Foreman  Mc- 
Brlde.  acting  as  gangwayman,  carelessly 
bandied  and  directed  the  sling  load  so  as  to 
cause  it  to  fall;  third,  he  failed  to  warn 
plaintiff  of  the  approaching  danger. 

Defendant  answered  by  general  denial, 
and  interposed  as  special  defenses:  (1) 
That  the  derrick  was  one  of  the  appliances 
furnished  by  the  steamer  for  loading  it; 
that  It  was  rigged  in  the  usual  way;  that 
plaintiff  knew  how  it  was  rigged,  and  knew 
also  that  sacks  frequently  fell  while  being 
loaded,  and  their  fall  was  one  of  the  ordina- 
ry risks  of  the  employment;    (2)  that  the 


tackle  was  properly  rigged;  (3)  that  plaintiff 
was  guilty  of  contrlbatory  negligence  in  fall- 
ing to  keep  a  lookout  for  his  own  safety; 
and  (4)  that  his  Injury  was  due  to  the  negli- 
gence of  a  fellow  servant. 

In  the  ship's  deck  were  two  openings  or 
batches  throtigb  which  goods  were  to  be 
lowered,  the  large  hatch  leading  into  the 
bold  of  the  ship,  and.  the  smaller,  or  batch 
No.  2,  leading  into  what  was  known  as  "be- 
tween-decks,"  a  compartment  separate  and 
distinct  from  the  hold,  and  separated  from 
it  by  solid  walls  or  partitions.  Both  these 
hatches  or  openings  were  on  the  same  side 
of  the  mast  to  which  the  derricks  were  fas- 
tened, the  larger  one  being  nearest  the  masi , 
and  the  smaller  being  somewhat  farther 
away.  Two  wooden  arms  were  attached  to 
the  mast,  one  being  shorter  than  the  other. 
The  shorter  one  had  sufficient  length  to 
reach  to  the  middle  of  the  first  hatch,  and 
the  longer  one  to  the  center  of  the  second 
batch.  These  arms  conid  be  raised  or  low- 
ered by  pulleys.  To  each  was  attached 
ropes  and  pulleys  for  the  purpose  of  lifting 
the  cargo  from  the  wharf  to  the  ship's  deck, 
and  lowering  it  through  the  hatches  to  its 
destined  place  in  the  interior  of  the  ship. 
Each  of  these  hoisting  pulleys  was  oper- 
ated by  a  separate  steam  winch  located  on 
the  upper  deck  of  the  ship.  Each  winch  was 
in  charge  of  a  man  who  took  his  orders  from 
the  gangwayman  in  charge  of  the  loading  of 
the  hatch  to  which  that  winch  belonged. 
The  long  arm  to  which  the  hoisting  gear  for 
the  small  hatch  was  fastened  was  not  low- 
ered to  a  horizontal  position,  and  therefore 
did  not  reach  to  the  center  of  the  small 
hatch.  For  this  reason  the  sllng  load  would 
be  six  inches  from  the  center  of  the  hatch 
No.  2,  and  that  much  nearer  the  large  batch 
than  it  should  have  been.  The  cargo  was 
lifted  and  lowered  in  this  manner.  By 
means  of  the  steam  winch  a  sllng  made  of 
rope  would  be  lowered  over  the  side  of  the 
ship  to  the  wharf,  where  it  would  be  filled 
with  the  sacks  of  borax,  and  the  sllng  tight- 
ened over  them.  Then,  at  a  signal  from  the 
gangwayman  in  charge  of  that  hatch,  the 
man  In  charge  of  the  winch  would  turn  on 
the  steam,  and  the  load  would  thus  be  drawn 
up  an  inclined  plane,  resting  against  the 
side  of  the  ship  until  It  reached  the  edge  of 
the  deck.  The  load  would  then,  under  tbe 
guidance  of  the  gangwayman,  be  swung  to 
a  position  over  the  hatch,  and  thence  low- 
ered into  the  ship,  where  the  sling  would  be 
released,  and  its  contents  stored  in  proper 
place  by  men  placed  there  for  the  purpose. 
If  the  load,  when  It  was  stopped  at  the  edge 
of  the  ship,  was  at  a  point  opposite  the  cen- 
ter of  tbe  batch,  the  load  would  swing  like 
a  pendulum  directly  to  and  over  the  center 
of  the  hatch.  If  the  load  did  not  reach  the 
edge  of  the  ship  at  that  point,  it  was  the 
duty  of  tbe  gangwayman  to  adjust  It,  and 
if  this  was  not  done  it  would  miss  the  cen- 
ter of  the  hatch,  a  distance  proportioned  to 
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ttie  distance  it  'was  ont  of  line  at  the 
ttarting  point  Plaintiff,  In  discharge  of  hla 
dotles,  was  In  the  hold  of  the  ship,  aboat 
20  feet  beneath  the  opening  of  the  larger 
hatrhway.  Cargo  was  being  lowered  Into 
it  according  to  the  method  described,  and  he 
was  engaged  in  storing  the  loads  thus  placed 
tbereln.  Separate  winches,  separate  hoisting 
apparatns,  separate  gangways,  separate 
gangwaymen,  and  separate  gangs  of  men 
were  nsed  for  each  hatch.  While  plaintiff 
was  80  engaged  the  winch  for  the  small 
batch  was  put  In  operation,  and  they  began 
to  load  therein  sacks  of  borax.  These  sacks 
were  about  18  inches  long,  a  foot  wide,  and 

8  inches  thick,  and  weighed  pounds. 

This  was  done  without  the  knowledge  of 
plaintiff,  though  he  knew  the  other  winch 
was  there,  and  that  the  hold  between-decks 
was  to  be  loaded.  At  about  the  first- or  sec- 
ond load  designed  for  the  smaller  hatch  the 
load  Ewnng  obliquely  In  the  direction  of  the 
larger  hatch,  struck  the  side  of  the  hatch 
(which  is  raised  above  the  level  of  the  deck), 
caosing  one  of  the  sacks  to  fall  out  of  the 
sling  into  the  larger  batch,  and  struck  plain- 
tUI,  whereby  he  was  injured  as  alleged. 

UcBride  was  the  foreman  In  charge  of  the 
work,  bis  principal  being  absent.  He  had  re- 
Uered  the  gangwayman  Kirwln,  and  took 
his  place,  the  latter  having  gone  to  get  oth- 
er men.  Jnirt  as  the  sack  fell  out  of  the 
sling  McBride  cried  out  a  warning,  but 
plaintiff  did  not  hear  It  It  was  the  duty  of 
the  gangwayman  to  cry  out  a  warning  for 
the  benefit  of  the  men  below  whenever  a 
iHng  load  approached  the  hatch.  Plaintiff 
did  not  hear  the  warning,  though  others  in 
the  same  hold  did.  It  was  possible  for  plain- 
tiff to  see  the  rope  working  under  the  arm 
which  passed  over  the  large  hatch,  and  In 
that  way  tell  that  the  other  winch  had  start- 
ed. He  might  also  have  known  It  from  the 
Dolse,  but,  as  there  was  mnch  noise  from 
Tarions  sources  about  the  ship,  be  would  not 
necessarily  have  acquired  the  knowledge  by 
the  noise  of  the  winch. 

By  the  first  assignment  of  error  appellant 
assails  the  charge  of  the  court  wherein  it  la 
assumed  that  McBride,  the  foreman,  was  a 
Tice  principal,  and  not  a  fellow  servant.  It 
Is  not  contended  by  appellant  that  McBride 
was  not  a  vice  principal  In  adjusting  the 
derricks  and  hoisting  appliances,  for  the 
proof  conclusively  shows  that  their  adjust- 
ment was  intrusted  to  him.  Bren  if  be  was 
a  fellow  servant  in  other  respects,  the  duty 
to  have  them  safely  and  properly  adjusted 
coold  not  be  delegated;  so  if  the  accident 
^ras  due  to  a  failure  of  duty  in  tills  respect, 
and  plaintiff  was  without  fault,  the  master 
would  be  liable. 

But  one  of  the  grounds  upon  which  lia- 
bility Is  predicated  Is  the  negligence  of  Mc- 
Bride while  acting  In  the  place  of  the  gang- 
vajman  Kirwln,  and  the  complaint  em- 
liodied  in  the  first  assignment  Is  addressed 
t»  the  charge  in  so  far  as  it  bears  upon  this 


phase  of  the  case.  In  this  connection  It  is 
also  contended  that  there  is  no  proof  that 
McBride  was  clothed  with  authority  to  em- 
ploy and  discharge  men,  and  no  proof  suffi- 
cient to  present  the  Issue  of  vice  principal, 
much  less  to  authorize  the  court  to  assume 
the  issue  as  established.  We  will  dispose 
of  the  latter  contention  first. 

As  before  stated,  it  appeared  without  dis- 
pute that  McBride  was  In  absolute  charge 
and  superintendence  of  the  work;  that  the 
proper  adjustment  of  the  machinery  was 
within  his  control  and  subject  to  his  direc- 
tion. The  witnesses  are  unanimous  In  stat- 
ing that  he  was  "boss"  In  the  absence  of 
his  principal,  and  the  proof  shows  that  the 
latter  was  not  present  The  natural  Infer- 
ence might  arise  from  this  alone  that  he 
was  empowered  to  discharge  employes  re- 
fusing to  obey  the  orders  which  he  had  the 
unrestricted  power  to  give,  and  to  call  others 
to  fill  their  places.  This  Inference  Is  ren- 
dered conclusive  by  the  fact  that  he  permit- 
ted Kirwln  to  go  and  employ  other  men 
while  he  (McBride)  took  his  place,  for  Mc- 
Bride was  Klrwin's  superior,  and  thus  gave 
him  tacit  direction  to  employ  others.  He  thus 
appears  to  have  Indirectly  exercised  the  pow- 
er. This,  at  least,  establishes  the  proposition 
prima  fade.  But  this  is  not  all,  for  the  proof 
as  it  thus  stands  places  the  appellant  In  a  po- 
sition to  conclusively  refute  the  presumption, 
if  erroneous,  by  a  single  word  of  denial,  and 
this  denial  was  not  made.  If  he  was  not 
clothed  with  this  authority,  if  he  was  not  a 
vice  principal,  the  master  knew  it  His  si- 
lence upon  the  Issue  thus  becomes  affirma- 
tive evidence  In  support  of  the  proposition. 
We  are  of  opinion  the  court  did  not  err  In 
the  respect  complained  of. 

But  the  question  remains  whether  it  was 
error  to  charge  that  appellanc  would  be  lia- 
ble If  plaintiff  was  Injured  through  the  neg- 
ligence of  McBride,  for  there  is  evidence 
tending  to  show  that  the  Injuries  resulted 
from  acts  and  omissions  on  his  part  while 
acting  as  gangwayman  in  Klrwin's  absence. 
It  Is  a  rule  of  law  In  this  state  that  when 
one  Is  shown  to  be  a  vice  principal  be  must 
be  held  to  represent  the  master  in  every  act 
done  In  the  line  of  his  employment  with  ref- 
erence to  employes  under  his  direction  and 
control.  The  courts  have  refused  to  limit 
his  representative  capacity  to  those  duties 
which  the  law  refuses  to  allow  the  master 
to  delegate.  Sweeney  y.  Ballway  Co.,  84 
Tex.  433,  19  S.  W.  6S6,  81  Am.  St  Bep.  71; 
Railway  Co.  t.  Williams,  76  Tex.  4,  12  8.  W. 
835,  16  Am.  St  Bep.  867;  Nix  v.  Ballway 
Co.,  82  Tex.  478,  18  S.  W.  671,  27  Am.  St 
Bep.  807. 

Appellant  seems  to  think  the  cases  cited 
are  overruled  or  modified  in  the  case  of  BaH- 
way  Co.  V.  Reed,  88  Tex.  445,  31  S.  W.  1058; 
but  an  Inspection  of  the  opinion  discloses 
that  the  cases  are  adhered  to.  It  is  true  It 
Is  stated  that  an  employe  may  occupy  the 
dual   relation  of  vice  principal  and   fellow 


Digitized  by 


Google 


00  SOUTHWESTERN  BEPOBTBB. 


(Tex. 


■erTant— vice  principal  as  to  certain  duties, 
and  felloTr  aervant  aa  to  others.  And  the 
broad  mte  stated  la  doubtlesa  sound.  Thus 
a  servant  charged  with  the  duty  of  Inspec- 
tion, and  with  certain  other  duties  In  com- 
mon with  other  employte  when  not  exercis- 
ing the  daty  of  Inspection,  may  be  the  mas- 
ter's alter  ego  In  the  one  case  and  a  fellow 
servant  In  the  other.  But  It  Is  not  held, 
either  In  Beed's  Case  or  In  Bchwabbe's  Case, 
1  Tex.  Civ.  App.  673,  21  S.  W.  706,  that  one 
clothed  with  the  authority  of  direct  superin- 
tendence and  control,  and  the  power  to  em- 
ploy and  discharge,  becomes  a  fellow  servant 
of  those  under  him  by  engaging  in  some  act 
common  to  the  duty  of  all  in  furtherance  of 
the  work  In  hand.  McBride  was  personally 
present  representing  the  master.  All  the 
employes  present  were  absolutely  under  his 
control.  He  bad  the  power  to  have  the  work 
done  In  his  own  way.  Had  Kirwln  retained 
°  his  place,  and  had  at  the  command  of  Mc- 
Bride done  the  work  in  an  unsafe  way,  re- 
sulting in  injury  to  plaintiff,  It  is  manifest 
the  master  would  be  liable,  and  we  are  un- 
able to  perceive  any  distinction  between 
such  a  case  and  a  dang^erous  or  negligent 
act  committed  by  the  vice  principal  himself 
wbile  acting  In  Klrwln's  stead.  The  court 
did  not  err  in  giving  the  portion  of  the 
charge  complained  of. 

By  the  second  assignment  appellant  com- 
plains of  the  refusal  of  the  court  to  give 
a  special  charge  submitting  the  issue  of  fel- 
low aerrant  There  was  testimony  to  the 
effect  that  the  fall  of  the  sack  was  due  to 
the  failure  of  the  employte  who  loaded  the 
sling  to  properly  tighten  it  over  the  sacks. 
Liability  for  negligence  on  their  part  was 
necessarily  precluded  by  the  main  charge, 
which  distinctly  based  tiie  right  of  recovery 
on  the  negligence  of  McBrlde,  but  the  appel- 
lant was  entitled  to  the  requested  charge  If 
asked  In  time.  The  court  refused  to  give  it 
because  it  was  not  requested  until  the  Jury 
bad  retired  to  consider  of  their  verdict  and 
plaintUFa  counsel  had  left  the  court.  It  was 
a  matter  addresaed  to  the  court'a  discretion. 
It  would  not  have  been  error  to  give  It;  but, 
on  the  other  hand,  the  trial  court  has  the 
right,  and  it  la  his  duty,  to  conduct  the  pro- 
ceedings In  an  orderly  and  methodical  way. 
The  practice  of  requesting  additional  instruc- 
tions after  the  retirement  of  the  jury  cer^ 
talnly  ought  not  to  be  commended,  for  it 
might  easily  b«  abused,  and  result  in  much 
delay  and  confusion.  In  the  nature  of  things, 
the  line  should  be  drawn  somewhere,  else 
either  party  might  continue  to  request  addi- 
tional Instruction,  thus  interrupting  the  la- 
bors of  the  Jury  from  time  to  time  until 
their  verdict  was  made.  Such  a  practice 
would  also  Interfere  with  the  trial  Judge 
in  the  disposition  of  other  business  taken 
up  after  the  disposition  of  the  case.  We  do 
not  doubt  that  the  Jury  should  be  recalled  in 
order  to  correct  some  fatal  error  or  omission 
In  the  charge  which  would  otherwise  render 


the  trial  nugatory,  but  lii  matters  of  moe 
abstract  or  technical  right  the  exercise  of 
discretion  on  the  part  of  the  trial  judge 
in  refusing  to  recall  the  jury  and  give  the 
additional  instructions  will  not  be  revised 
by  this  court. 

In  his  fifth  assignment  appellant  predicates 
error  upon  the  admission  of  evidence  that  ap- 
pellant, a  few  minutes  after  the  accident,  and 
while  the  Injured  plaintiff  was  lying  upon 
the  deck,  spoke  of  the  Improper  rigging  of 
the  derrick,  and  directed  that  It  be  changed. 
It  is  contended  that  the  admission  of  this- 
evidence  was  forbidden  by  the  rule  that  evi- 
dence of  changes  and  Improvements  after  an 
accident  should  be  excluded  on  grounds  of 
public  policy.  Primarily  such  evidence  1» 
not  admissible,  but  a  defendant  may  so  con- 
duct his  defense  as  to  render  it  so.  In  thl* 
case  one  of  the  defenses  was  that  the  der- 
rick could  not  be  rigged  differently.  That 
it  was  afterwards  rigged  differently  and 
safely  would  clearly  be  admissible  to  show 
that  the  defense  was  false.  The  evldoice 
complained  of  was  an  admission  on  the  part 
of  the  master  that  the  apparatus  was  not 
properly  rigged,  and  that  It  could  be  rigged 
differently.  Had  the  defense  been  that  It 
was  properly  adjusted,  the  proof  that  it  was 
afterwards  changed  ought  not  to  have  been 
heard,  but  when  it  la  contended  that  It  could 
not  have  been  done  otherwise  another  ques- 
tion is  presented. 

We  think  the  evidence  mffldent  to  sui»- 
port  the  conclusion  of  the  jury  that  throneb 
the  negligence  of  McBride,  the  vice  prin- 
cipal, the  derrick  was  not  safely  rigged,  and 
that  the  load  was  negligently  handled,  and 
they  were  authorized  to  conclude  that  either 
or  both  these  causes  brought  about  the  acci- 
dent We  doubt  if  the  issue  of  contributory 
negligence  is  presented  by  the  facts.  Cei^ 
talnly  the  jury  were  justified  In  concludins 
that  plaintiff  was  without  fault,  and  that  the 
risk  was  not  one  which  he  assumed.  No 
complaint  is  made  of  the  amount  of  the  ver- 
dict It  is  unnecessary  to  notice  the  other 
assignments  in  detail.  They  preaent  no  er- 
ror. 

We  think  the  judgment  should  be  affirm- 
ed, and  it  is  so  ordered.    Affirmed. 

On  Motion  for  Rehearing. 

(June  28,  1902.) 

We  have  carefully  considered  appellant's 
motion  for  rehearing,  but  have  found  no  rea- 
aon  to  retract  the  views  expressed  in  the  main 
opinion.  We  deem  It  proper,  however,  to  notice 
some  of  the  criticisms  addressed  to  the  opin- 
ion, as  It  seems  upon  some  points  we  have 
not  been  understood.  In  holding  the  declara- 
tions of  appellant  admissible  we  said:  "Had 
the  defense  been  that  the  derrick  was  prop- 
erly adjusted,  the  proof  that  It  was  after- 
wards changed  ought  not  to  have  been  heard, 
but  when  It  Is  contended  that  it  could  not 
have  been  done  otherwise  another  question  Is 
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preaented."  Now,  tbe  fact  is  appellant  con- 
tended both  tbat  it  was  safely  and  properly 
tdjorted,  and  that  If  It  was  not  yet  it  conld 
not  be  adjnated  otherwiae.  We  did  not  mean 
to  bold  tbat  by  contending  it  cotild  not  be 
tdjiuted  otherwise  appellant  lost  the  right 
to  defend  on  the  ground  that  it  waa  correctly 
and  safely  adjusted,  and  the  misapprehension 
on  the  part  of  appellant's  counsel  would  have 
pertiapa  been  avoided  had  we  said:  "Had  the 
defense  been  only  that  tbe  derrick,"  etc. 

We  held  the  erldence  sufficient  to  sustain 
a  flnding  that  the  lifting  apparatus  for  the 
forward  hatch  was  not  properly  and  safely 
adjusted.  This  flnding  is  assailed  as  entirely 
without  supptxt  in  the  evidence.  The  proof 
Ii  undisputed  that  the  "fall"  lacked  six  hich- 
es  of  swinging  in  the  center  of  the  batch. 
It  waa  also  shown  that  while  some  of  the 
witnesses  regarded  it  as  reasonably  safe  when 
■0  rigged  the  correct  way  was  to  rig  It  for 
the  center,  and  that  this  would  have  been 
done  but  for  the  fact  that  the  derrick  arm 
was  too  low.  Now,  if  the  master  of  the  ship 
had  undertaken  the  loading  of  his  vessel  it 
would  have  been  clearly  his  duty  to  famish 
reasonably  safe  appliances  for  the  purpose. 
If  tbe  low  arm  was  a  source  of  danger  it 
would  have  been  his  duty  to  raise  it,  even  if 
be  bad  to  heighten  the  position  of  the  arm  on 
tbe  mast,  provided  the  exerdae  of  reasonable 
care  required  it  When  Young  undertook  to 
load  the  ship,  and  accepted  the  appliances 
fnrDished  by  the  ship,  he  occupied  tbe  poei- 
tion  which  the  master  of  the  ship  would  have 
ocenpled,  and  was  charged  with  like  dutiea. 
He  was  not  an  employe  of  the  ship,  but  a 
labcontractor.  When  appellee  went  into  the 
large  hatch  in  the  discharge  of  his  dutiea  he 
had  the  right  to  assune  that  the  hoisting  ap- 
paratus waa  reasonably  suited  to  the  purpose 
for  which  it  was  designed,  and  that  the  dam- 
Sa  would  not  be  unduly  augmented,  especial- 
ly by  a  derrick  not  uaed  in  connection  with 
tbe  batch  In  which  he  was  working. 

There  was  testimony  to  the  effect  that  the 
manner  in  which  the  derrick  was  rigged  caus- 
ed tbe  swing  load  to  strike  and  drag,  and 
tbat  In  this  way  the  sack  was  dislodged;  that 
it  fell  in  the  direction  of  tbe  larger  hatch  be- 
cause the  load  was  carelessly  allowed  to 
(Wing  in  tbat  direction  Instead  of  swinging 
at  right  angles  from  the  side  of  the  ship  to 
tbe  center  of  the  small  hatch.  It  will  not  do 
to  say  that  McBrlde's  statement  that  he 
conld  not  have  prevented  It  swinging  diag- 
onally In  the  direction  of  the  large  batch  is 
■nfficleot  to  overcome  the  other  facts  and 
drcumstances.  There  is  nothing  to  show  the 
presence  of  anything  to  prevent  him  from 
bandiinglt  In  the  usual  way.  It  was  the  duty 
*t  tbe  gangwayman  to  guide  It  and  give  It 
proper  direction. 

Our  attoitton  is  called  to  an  inaccurate 
statement  in  the  opinion.  We  said  the  sack 
was  caused  to  fall  by  the  swing  load  striking 
the  raised  side  of  tbe  hatch.  Tbe  fact  Is  the 
•ack  fen  before  the  load  reached  the  side  of 


the  hatch.  The  tmr  does  not  affect  the  re- 
sult, and  we  make  the  correction  merely  for 
the  sake  of  accuracy. 

We  are  still  of  opinion  the  judgment  ihoalA 
be  affirmed,  and  the  motion  is  overruled. 
Overruled. 


CHB3W  et  aL  v.  ZWEIB." 

(Court  of  Civil  Appeals  of  Texas.    May  B^ 
1802.) 

TRB3PASS  TO  TRT  TITLB  —  DBSCRIPTION  IK 
DEED  —  PAROL  EVIDENCE  —  CONSTRUCTION 
OF  DEED— ADTBR8B  POSSESSION. 

1.  A  description  in  a  deed  in  connection  with 
a  plat  therein  contained  construed  as  not  am' 
blioioas,  so  that  parol  evidence  waa  inadmissi- 
ble to  determine  the  location  of  the  land  oon- 
vejed. 

2.  The  rale  that  a  written  Instrnment  must 
be  construed  iu  its  entirety,  so  as  to  give  ef- 
fect to  all  of  its  parts,  applies  as  well  to  the 
field  notes  In  a  deed  as  to  any  other  writing. 

On  Rehearing. 

Where,  in  trespass  to  try  title,  the  plain- 
tiff pleaded  title  to  the  land  througb  the  ad- 
verse  possesaiou  of  an  ancestor  in  title,  and 
there  was  some  evidence  to  support  the  claim, 
plaintiff  is  entitled  to  a  trial  on  such  Issue. 

Appeal  from  district  court,  Harris  coun- 
ty;  Wm.  H,  Wilson,  Judge. 

Action  by  Mary  A.  Zwelb  against  F.  F. 
Chew  and  others.  From  a  judgment  in  fa- 
vor of  the  plaintiff,  the  defendants  appeal, 
Reversed. 

Leon  B.  Smith,  I^  B.  Moody,  and  F.  F.  4k 
B.  T.  Ohew,  for  appellants.  W.  P.  *  A.  B. 
Hamblen,  for  appellee^ 

FLBA8ANTS,  J.  This  la  a  boundary  suit 
brought  by  the  appellee  against  the  appel- 
lants in  the  form  of  an  action  of  tresj^aBS  t» 
try  title.  The  land  sued  for  is  thua  described 
in  the  plaintiff's  petition:  "A  part  of  th* 
James  Wells  survey  in  said  [Harris]  county, 
and  what  was  known  as  the  'Old  Levy 
Place,'  beginning  75  varas  south,  10  degree* 
east,  fronr  the  old  Levy  comer,  said  Levy 
comer  being  known  by  the  meeting  of  two 
old  ditches,  at  the  intersection  of  which  an 
Iron  bolt,  which  point  is  334  feet  north,  80 
degrees  east,  from  the  east  line  of  the  J.  8. 
Holman  grant,  and  from  which  said  corner 
of  said  Levy  tract  there  is  a  ditch  running 
south,  10  degrees  east,  to  the  beginning  point 
of  this  survey,  it  being  the  southwest  cor- 
ner of  the  one-acre  tract  heretofore  taken 
ont  of  the  said  Levy  survey,  and  which  waa 
conveyed  by  Louis  A.  Levy  and  Mary  A. 
Levy  to  Hannah  Wiener  on  the  27th  day  of 
July,  1869,  by  deed  recorded  in  Harris  Coun- 
ty Record  of  Deeds,  volume  Z,  pages  48  and 
49;  thence  south,  10  degrees  east,  along  an 
old  ditch  to  the  comer,  being  the  west  line 
of  the  Levy  tract,  there  is  a  piece  of  marble 
set  for  comer;  thence  south,  70  degrees  east, 
402  feet,  to  the  northwest  corner  of  the  Tier- 
wester  survey,  a  marble  monument,  and  con- 
tinuing same  course  to  the  southeast  corn'^~ 


'  Rehearing  denied. 
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of  the  Zwelb  tract,  a  post  oak  marked  'X,' 
12  inches  iu  diameter,  north,  8  degrees  west, 
2  varas;  thence  nwth,  10  degrees  west,  320 
▼aras,  to  the  north  line  of  the  Levy  tract; 
thence  south,  80  degrees  west,  126  varas, 
striking  the  end  of  an  old  ditch,  and  along 
the  ditch  on  the  north  boundary  line  of  the 
Levy  tract  to  the  northeast  corner  of  said 
one-acre  tract;  thence  south,  10  degrees  east, 
75  varas,  to  the  southeast  corner  of  said  one 
acre;  thence  south,  80  degrees  west,  75 
varas,  to  the  place  of  beginning."  There 
were  a  number  of  defendants  in  the  suit, 
several  of  whom  filed  separate  answers.  It 
Is  unnecessary  to  set  out  a  complete  ab- 
stract of  the  pleadings  of  the  defendants.  It 
Is  sufficient  to  state  that  the  land  in  contro- 
versy Is  described  as  follows:  "Out  of  the 
Janres  Wells  original  survey  in  Harris  coun- 
ty, Texas,  beginning  at  a  stake  264  feet 
north,  70  degrees  west,  from  the  northwest 
corner  of  the  Henry  Tierwester  one-fourth 
league  original  survey;  thence  north,  10  de- 
grees west,  663V6  feet,  to  an  Iron  stake  and  a 
stone  for  corner;  thence  south,  80  degree* 
west,  135V^  feet,  to  an  iron  stake  for  comer; 
thence  south,  10  degrees  east,  596  feet,  to  a 
stake  for  corner;  thence  south,  70  degrees 
east,  138  feet,  to  the  place  of  beginning." 
The  issue  presented  by  the  pleadings  and 
evidence  is  whether  the  plaintiff  has  title  to 
any  part  of  the  above-described  laud,  and,  as 
presented  by  this  record,  the  determination 
of  this  Issue  depends  upon  whether  said  land 
Is  Included  within  the  boundaries  described 
in  the  deeds  under  which  appellee  claims. 
The  petition  sets  up  title  to  the  land  In  con- 
troversy by  limitation,  but  that  issue  was 
not  submitted  to  the  Jury.  Plaintiff  claims 
title  to  the  land  in  controversy  under  mesne 
conveyances  from  Lewis  A.  Levy,  and  the 
determination  of  the  question  of  whether 
said  land  is  included  within  the  boundaries 
described  In  the  deed  under  which  plaintiff 
claims  depends  upon  the  true  location  of  the 
west  line  of  the  Levy  land.  Appellants  con- 
tend that  this  line  is  located  264  feet  north, 
70*  west,  from  the  northwest  comer  of  the 
Tierwester  survey,  and  appellee  contends 
that  it  Is  402  feet  from  said  comer.  Levy 
owned  two  tracts  In  the  James  Wells  survey, 
one  containing  6t/io  acres  and  the  othor 
15%  acres.  The  smaller  tract  is  described 
In  the  deed  by  which  It  was  conveyed  to 
Levy  as  follows:  "Survey  of  Si/io  acres  of 
land  known  as  'Victor  Bouza's  Late  Resi- 
dence,' situated  In  Harris  county,  and  aboat 
one  mile  southeastwardly  from  the  court 
house  In  the  city  of  Houston,  being  a  part 
of  the  tract  of  land  originally  surveyed  for 
James  Wells,  bounded  on  the  S.  W.  by  Tier- 
wester's  %  league  grant,  and  on  the  N.  B. 
and  N.  W.  by  land  known  and  designated 
as  'Heddenberg's  &  Vedder's,'  beginning  at 
a  stake  in  the  prairie  8  two-pole  chains  N., 
70  deg.  W..  from  the  N.  W.  comer  of  Tler- 
wester's  (comer)  at  4  chains,  same  course,  in 
all  17  chains,  to  a  stake  In  the  prairie;  run- 


ning thence  N.,  25  deg.  W.,  8  chains,  to  a 
stake  in  the  prairie,  from  which  a  water 
oak  14  Inches  dia.,  marked  "0,'  bears  N.  11 
deg.,  dlst.  116  feet;  rannlng  thence  Boatb, 
83  deg.  W.,  12%  chains,  to  the  first-named 
corner  and  place  of  beginning.  Surveyed 
Sept  21st,  1843.  Geo.  H.  Brlnghnrst,  G.  S. 
H.  0."  This  deed  also  contained  the  follow- 
ing plat  of  the  land,  which  appears  In  the 
deed  Immediately  preceding  the  field  notes: 


This  deed  was  executed  November  1,  1843. 
George  H.  Brlnghnrst  was  county  surveyor  of 
Harris  county  at  the  time  this  land  was  sur- 
veyed, as  recited  In  the  field  notes  contained 
In  said  deed.  In  the  surveyor's  record  book 
kept  by  said  Brlnghnrst  the  field  notes  of  this 
survey  made  by  Brlnghnrst  September  21, 
1843,  are  recorded  as  follows:  "Beginning  at 
a  stake  in  the  prairie  16  rods  N.,  70°  W.,  from 
the  N.  W.  comer  of  the  H.  Tierwester  tract; 
running  thence  S.,  70°  B.,  passhig  said  Tler- 
wester's  comer  at  16  rods  same  course,  in  all 
68  rods,  to  a  stake  in  the  prairie;  mnning 
thence  N.,  26°  W.,  32  rods,  to  a  stake  in  the 
prairie,  from  which  a  water  oak  14  Inches  In 
diameter,  marked  'O,'  bears  N.,  11*  W..  dis- 
tance 116  feet;  running  thence  S.,  83*  W.,  51 
rods,  to  the  flrst-uamed  comer  and  place  of 
beginning."  The  IS^^acre  tract  Is  thus  de- 
scribed in  the  deed  from  Wells  to  Levy:  "Be- 
ginning for  first  comer  at  a  stake  In  the 
prairie  on  the  northeast  boundary  line  of  a 
one-fourth  of  a  league  of  land  granted  to  H. 
Tierwester,  and  being  also  the  southeast  cor- 
ner of  land  now  owned  by  said  Levy;  thence 
N.,  10  deg.  W.,  825  feet,  passed  a  gum  tree  6 
In.  In  diameter,  marked  or  crossed  on  the  east 
Bide,  same  course,  In  all  1,174  feet,  to  a  stake 
In  the  prairie  for  2nd  comer,  from  which  a 
turkey  of  water  oak  10  In.  in  dla.,  marked 
'X,'  bears  S.,  51  deg.  30  mln.  B.,  dlst  47  feet; 
thence  8.,  80  deg.  W.,  967  feet,  to  a  stake  in 
prairie  for  third  corner;  thence  S.,  10  deg.  B., 
630  feet,  to  a  stake  in  the  prairie;  thence  N.. 
80  deg.  B.,  along  the  northern  boundary  line 
of  said  Levy's  tract  841^  feet  to  a  stake  In 
prairie  for  5th  corner,  and  being  also  the  N. 
E.  comer  of  this  tract;  thence  S.,  26  deg.  B., 
with  said  Levy's  eastern  boundary  line  628 
feet,  to  the  place  of  beginning."  The  north- 
west comer  of  H.TIorwester's  survey  la  known 


Digitized  by 


Googlis 


To.) 


CHEW  T.  ZWEI& 


209 


and  established,  and  can  be  Identlfled  upon 
the  sroond.    On  July  27,  1859,  Tjevy  and  wife 
conveyed  to  Hannah  Wiener  one  acre  of  land 
out  of  the  16^-acre  tract,  "to  be  taken  oat  of 
the  northwest  comer  of  said  tract,  and  to  con- 
tain 200  feet  square."    After  the  death   of 
Lewla  A.  I^ery,  his  wife,  Mary  Levy,  to  whom 
he  had  devised  all  of  his  estate,  and  who  had 
qoallfied  as  executrix  of  his  will,  conveyed  to 
Hauty  Wiener  and  Isaac  Levy  a  tract  of  10V4 
acres  of  land,  described  as  follows:    "Ten  and 
one-third  acres  of  land  out  of  the  J.  Wells  and 
H.  l^erwester  grants,  situated  in  the  corporate 
llmltB  of  the  city  of  Houston,  Including  the 
dwelling  and  improvements  of  the  said  Mary 
A.  Jjevy,  beginning  at  the  S.  W.  corner  of  a 
(me-acre  tract  owned  by  said  Henry  Wiener 
and  wife;  thence  S.,  10  deg.  E.,  245  vrs.,  cor. 
stake;   thence  N.,  80  E.,  200  vrs.,  cor.  stake, 
from  which  a  post  oak  12  In.  in  dla.,  marked 
'X,'  Uefl  N.,  8  W.,  2  vrs.  dlst.;  thence  N,.,  10 
W.,  320  vrs.,  cor.  stake;    thence  S.,  00  W., 
125  VTB.,  cor.  stake,  being  N.  E.  cor.  of  the 
one-acre  tract;    thence  S.,  60  W.,  125  vrs., 
cor.  stake,  being  N.  E.  cor.  of  the  one-acre 
tract;    thence  S.,  10  E.,  75  vrs.,  cor.  stake; 
thence  S.,  80  W.,  76  vrs.,  to  the  beginning." 
This  deed  was  executed  January  6,  1866.    On 
May  17,  1867,  Isaac  Levy  and  wife  conveyed 
an  of  bis  interest  in  said  tract  to  Henry  Wie- 
ner.   On  January  8,  1873,  Henry  Wiener  exe- 
cuted a  deed  of  trust  on  said  lO^acre  tract. 
The  land  was  sold  under  this  trust  deed  by  B>. 
P.  Hamblen  to  the  appellee.    The  field  notes 
In  the  deed  from  Hamblen  to  appellee  are 
identical  with  the  field  notes  in  the  deed  from 
Mary  Levy  to  Henry  Wiener,  above  set  out 
Lewis  A.  Levy  died  in  1861.    He  lived  on  the 
two  tracts  of  land  purchased  from  Wells  tm- 
tn  his  death,  and  kept  the  same  Inclosed. 
He  dug  a  ditch  along  the  north  and  west 
rides  of  his  Inclosure,  and  this  ditch  can  still 
be  traced  on  the  ground.    The  ditch  which 
ran  along  the  west  line  of  his  inclosure  is  lo- 
cated 402  feet  from  the  northwest  comer  of 
the  Tlerwester  survey,  and  appellee  contends 
la  on  the  true  west  line  of  said  Levy  tract. 
It  was  sbown  by  a  number  of  witnesses  that 
Levy's  fence  <m  the  west  side  of  his  field  ran 
along  this  old  ditch  and  that  he  planted  some 
trees  and  a  hedge  on  the  ditch  near  the  north- 
west comer  of  his  inclosure.    In  1848  James 
Wells  conveyed  to  Fitzgerald  a  tract  of  land 
oat  of  the  Wells  survey  lying  northwest  of 
the  levy  land.    Tbe  field  notes  In  this  deed 
place  the  southeast  comer  of  the  land  con- 
veyed 24  feet  &,  80  W.,  from  Levy's  north- 
west comer,  and  the  calls  for  distance  In  this 
deed  for  the  Holman  east  line,  which  is  well 
established,  puts  the  Levy  northwest  comer 
at  tbe  place  contended  for  by  appellee.    James 
WelU  died   In    1848.     After   his   death,    his 
beiT8,  in  a  suit  brought  in  1860,  Involving  a 
portion  of  the  Wells  survey  north  and  east  of 
the  Levy  tract,  in  describing  the  land  claimed 
by  them,  call  for  the  Levy  fence  from  the 
oortfaeaat  to  the  northwest  comers  of  the  Levy 
Held  as  one  of  the  boundaries  of  their  land. 
69  S.W.— 14 


In  two  other  ralta  In  tbe  district  court  of  Har- 
ris county— one  of  them  being  brought  as  late 
as  1892— the  Wells  heirs,  hi  their  description 
of  the  land  claimed  by  them,  recognize  the 
line  claimed  by  appellee  as  the  west  line  of 
the  Levy  tract;  and  In  a  partition  suit  be- 
tween the  Wells  heirs  and  others,  In  which 
the  report  of  the  commissioner  was  filed  in 
1896,  the  field  notes  of  the  land  which  was 
partitioned  calls  for  tbe  west  line  of  the  Levy 
tract  along  the  old  ditch  as  claimed  by  ap- 
pellee. Tbe  appellants  Joseph  T.  and  0.  A. 
Wellrare  two  of  tbe  heirs  of  James  Wells, 
and  the  appellants  F.  F.  Chew,  T.  H.  Pollard, 
Jas.  H.  Berry,  and  the  Fidelity  Savings  As- 
sociation claim  title  to  portions  of  the  land  in 
controversy  under  conyeyances  from  the  heirs 
of  James  Wells.  In  1862  Mrs.  Mary  Lievy 
executed  a  written  instrument,  in  which  It  Is 
admitted  that  she  had  within  her  inclosure 
land  belonging  to  one  W.  0.  O.  Driscoll,  and 
agrees  to  remove  her  fence  whenever  Driscoll 
shall  point  out  the  boundaries  of  bis  land  and 
demand  that  the  fence  be  removed.  At  the 
time  this  agreement  was  executed,  Driscoll 
owned  land  on  the  Wells'  survey  west  of  and 
adjoining  tbe  west  line  of  the  Levy  tract,  and 
It  was  shown  that  the  only  fencing  that  was 
ever  erected  by  the  Levys  was  along  the  old 
ditches  before  mentioned.  The  fencing  around 
the  Levy  place  was  destroyed  many  years  ago, 
and  for  30  years  tbe  land  was  uninclosed, 
with  no  fence  or  Improvements  of  any  kind 
to  Indicate  its  boundaries.  In  1885  the  ap- 
pellee had  her  10^-acre  tract  subdivided  into 
blocks  and  lots,  and  placed  upon  record  in 
Harris  county  a  map  showing  sucb  subdivi- 
sion. This  map  places  the  west  line  of  ap- 
pellee's land  at  the  place  contended  for  by 
appellants  as  the  trae  location  of  said  line. 
In  1892  appellee  had  the  blocks  in  her  sur- 
vey rearranged  so  that  the  streets  would  cor- 
respond with  the  streets  in  the  city  of  Hous- 
ton, and  a  new  map  made.  This  map  was 
also  recorded  in  the  Harris  county  records, 
and  shows  the  west  line  of  appellee's  tract  to 
be  located  as  claimed  by  the  appellants.  The 
southwest  comer  of  the  Wiener  one-acre  tract, 
which  is  tbe  beginning  corner  of  appellee's 
land,  as  now  located,  was  sbown  to  be  on 
tbe  west  line  of  the  Levy  tract  as  claimed  by 
the  appellants.  W.  A.  Polk,  a  surveyor,  tes- 
tified that  he  had  surveyed  said  one-acro 
tract,  and  found  an  iron  pin  at  each  of  its 
four  comers.  The  appearance  of  these  pins 
Indicate  that  they  had  been  dovra  for  a  long 
time.  The  witness  bad  to  dig  down  to  find 
them,  and  they  were  covered  with  rust,  show- 
ing that  they  had  been  in  the  ground  a  long 
time.  The  present  owners  of  this  one-acre 
tract  are  not  parties  to  this  suit  It  is  ad- 
mitted by  all  parties  that  the  location  of  the 
west  line  of  appellee's  land  depends  upon  the 
location  of  the  S'/io-acre  tract  formerly  own- 
ed by  Lewis  A.  Levy,  the  location  of  the  west 
line  of  the  16%-acre  tract  being  controlled  by 
the  location  of  the  smaller  tract  Appellee's 
contention  is  that  the  field  notes  i|i  the  deed  to 
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the  BVio'Scre  tract  are  ambiguous,  and  tbat, 
tberefore,  resort  must  be  had  to  extrinsic  evi- 
dence to  determine  the  location  of  said  tract, 
and  that  the  evidence  la  sufficient  to  sustain 
the  finding  of  the  jury  that  the  vest  comer 
of  said  tract,  as  originally  surveyed  and  call- 
ed for  In  said  deed,  was  402  feet  tcest  of  the 
northwest  corner  of  the  TIerwester  survey. 

We  are  of  opinion  that  the  field  notes  to 
said  6T/io-acre  tract,  together  with  the  plat 
of  said  tract  appearing  In  the  deed,  are  not 
ambiguous,  and  that  it  clearly  appears  from 
said  deed  that  the  west  corner  of  said  tract 
Is  only  264  feet  west  of  the  TIerwester  north- 
west comer.  While  It  Is  true  that  the  first 
call  In  said  field  notes  Is  incomplete  and  con- 
fusing, the  entire  field  notes,  considered  in 
connection  with  the  plat  of  the  land  con- 
tained in  the  deed,  speak  for  themselves,  and, 
unaided  by  any  extraneous  evidence,  clear- 
ly fix  the  location  of  the  west  comer  of  said 
tract  The  rule  that  a  written  instrument 
must  be  construed  In  its  entirety,  so  as  to 
give  effect  to  all  of  its  parts,  applies  as  well 
to  the  field  notes  in  a  deed  as  to  any  other 
writing;  and  it  is  always  proper,  in  order  to 
reconcile  any  seeming  confilct  In  the  descrip- 
tion of  land  contained  In  a  deed,  to  construe 
the  whole  deed,  and  if,  from  the  entire  in- 
strument, the  land  can  be  identified  with 
certainty,  in  the  absence  of  fraud  or  mistake 
no  extrinsic  evidence  ia  admissible  to  vary 
or  change  the  location  of  the  land  as  fixed 
in  the  deed.  Thomp8<m  t.  Langdon,  87  Tex. 
258,  259,  28  S.  W.  931.  It  is  always  permis- 
sible^ in  order  to  explain  a  seeming  conflict 
In  caUs  in  field  notes,  to  reverse  the  calls; 
and  when  this  is  done.  If  the  intention  of  the 
surveyor  is  clearly  shown,  the  field  notes 
lose  their  apparent  ambiguity.  If  we  re- 
verse the  calls  In  the  field  notes  under  consid- 
eration, commence  at  the  beginning  comer, 
viz.,  264  N.,  70  W.,  from  the  N.  W.  comer 
of  the  TIerwester,  and  retrace  the  footsteps 
of  the  surveyor  N.,  83  B.,  12'')4  chains,  thence 
S.,  2S  E.,  8  chains,  and  thence  17  chains  to 
the  place  of  beginning,  we  describe  a  trlan- 
gular-sbaped  tract  of  land  containing  6Vi« 
acres,  the  west  comer  of  which  is  264  feet 
west  of  the  TIerwester  northwest  com». 
That  such  Is  the  correct  interpretation  of  the 
field  notes  In  this  deed  Is,  we  think,  conclu- 
sively shown  by  the  plat  of  the  land  which 
appears  In  the  deed  immediately  preceding 
the  field  notes.  If  the  construction  of  the 
first  call  Id  the  field  notes  contended  for  by 
the  appellee  is  adopted,  the  survey  would 
never  close,  and  the  field  notes  would  not 
describe  any  land.  No  such  construction  of 
this  call  is  permissible  when  the  field  notes, 
taken  as  a  whole,  with  the  other  descriptive 
matter  In  the  deed,  clearly  Identify  and  ao- 
curately  describe  the  land.  If  it  l>e  admitted 
for  the  sake  of  argument  that  these  field 
notes  are  so  ambiguous  as  to  require  evi- 
dence outside  the  deed  to  Identify  and  locate 
the  land,  the  field  notes  of  this  survey  shown 
in  the  surveyor's  record  completely  destroy 


any  doubt  as  to  the  location  of  the  land  as 
fixed  by  the  surveyor  who  made  the  original 
survey  and  located  the  lines.    This  record 
was  one  which  the  law  required  the  surveyor 
to  keep.    No  question  Is  raised  as  to  the  au- 
thenticity of  the  record,  nor  that  tlie  land  is 
not  the  Identical  tract  described  In  the  deed. 
The  weet  corner  of  the  S^/io-acre  tract  be- 
ing fixed  by  the  uncontradicted  evidence  at  a 
point  264  feet  west  of  the  northwest  comer 
of  the  TIerwester  survey,  it  follows  that  the 
west  line  of  the  15%-acre  tract,  which  Is  ad- 
mittedly built  upon  the  smaller  tract,  cannot 
be  located  further  west  than  the  west  comer 
of  the  smaller  tract    The  evidence  shows 
beyond  question  that  Lievy's  inclosure,  which 
was  made  shortly  after  he  purchased  the 
land,  extended  west  of  the  line  called  for  in 
his  deed,  and  that  he  built  his  fence  and 
dug  a  ditch  along  the  line  now  claimed  by 
appellee  as  the  true  west  line  of  the  survey. 
It  also  shows  that  James  Wells  in  his  life- 
time, and  bis  heirs  since  his  death,  have  re- 
peatedly recognized  the  ditch  as  Levy's  west 
line.    If  it  was  not  for  the  doubt  cast  npon 
the  character  of  Levy^s  possession  by  the 
agreement  executed  by  Mrs.  Levy  in  1862, 
in  which  she  admitted  that  she  had  land  in- 
closed along  her  western  line  which  she  did 
not  own,  the  evidence  would  be  sufficient  to 
show  title  in  Levy  by  limitation  to  the  land 
in  controversy.    We  do  not  think,  however, 
that  appellee  could  avail  horself  of  any  title 
by  limitation  which  might  have  existed  in 
the  Levys  to  the  land  In  controversy.    The 
deed  under  which  appellee  claims  does  not 
convey  the  land  in   controversy.    It  is  not 
shown  that  she  ever  saw  or  knew  where 
Levy's  fence  was  located,  or  that  she  bought 
the  land  believing  that  her  west  line  was 
along  the  old  ditch  which  bounded  Levy's 
field.    On  the  contrary,  it  appears  from  the 
record  that  she  supposed  her  west  line  was 
located  just  where  the  field  notes  In  her  deed 
place  it  and  that  she  had  the  same  subdi- 
vided, and  a  map  placed  of  record  showing 
her  west  line  to  be  located  as  called  for  in 
her  deed.    There  seems  to  be  no  shortage  in 
appellee's  land,  and,  if  its  west  line  ia  fixed 
as  contended  for  by  appellants,  she  has  all 
the  land  called  for  In  her  deed,  and  game  ia 
located  just  whae  the  field  notes  in  ber  deed 
place  it 

We  think  there  Is  no  evidence  In  tiie  rec- 
ord to  sustain  the  finding  of  the  jury  in  ap- 
pellee's favor,  and  the  judgment  of  the  court 
below  win  be  reversed,  and  judgment  here 
rendered  In  favor  of  appellants.  The  Judg- 
ment of  the  court  below  as  to  defendants 
who  have  not  appealed  is  undlsturtied.  Re- 
versed and  rendered. 

On  Motion  for  Rehearing. 

(June  14,  1802.) 

After  a  careful  re-examination  of  tlie  rec- 
ord In  this  case,  we  have  reached  the  con- 
clusion that  we  erred  in  njir  Judgment  en- 
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tered  herdtn  on  the  1st  day  of  May,  1002,  In 
rendering  Judgment  for  the  appellants.  We 
adhere  to  the  viewB  expressed  In  onr  for- 
mer opinion  npon  the  ISBue  upon  which  the 
case  -was  tried  In  the  court  bdow,  bnt  we 
think  there  Is  evidence  In  the  record  which 
raised  the  issue  as  to  whether  the  10%-acre 
tract  conveyed  hy  Mrs.  Levy  to  Henry  Wie- 
ner and  Isaac  Levy,  and  now  owned  by  ap- 
pellee. Is  situated  along  the  west  line  of  the 
Levy  15%-acre  tract  as  that  line  is  located 
by  the  deeds  to  Levy  or  as  the  same  was 
fixed  by  the  ditch  and  fence  constructed  by 
Levy.  If  Levy  obtained  title  to  the  strip  of 
land  involved  In  this  suit  by  limitation,  and 
aald  land  is  Included  la  the  boundaries  of  the 
deed  under  which  appellee  claims,  she  Is  en- 
titled to  the  same,  regardless  of  whether  It 
vna  Included  in  the  boundaries  of  Levy's 
deed.  As  stated  in  our  former  opinion,  the 
erldence  shows  that  Levy  held  actual  pos- 
session <yt  this  strip  for  a  number  of  years, 
and.  if  It  be  shown  that  such  possession  was 
at  all  times*  adverse,  his  title  by  limitation 
became  complete.  There  is  testimony  to  the 
tfect  that  the  tree  called  for  at  the  south- 
east comer  of  appellee's  tract  cannot  be 
found  and  Identified.  If  said  southeast  cor- 
ner Is  fixed  with  reference  to  the  location  of 
this  tree,  the  west  line  of  appellee's  land 
will  be  placed  along  the  old  ditch,  and  her 
deed  will  Include  the  land  in  controversy. 
Appellee,  by  her  pleadings,  sets  up  title  by 
limitation,  and  we  think,  under  all  the  evi- 
dence in  the  case,  she  is  entitled  to  a  trial 
upon  that  issue.  The  motion  for  rehearing 
ii  granted,  and  the  Judgment  heretofore  en- 
tered by  this  court,  In  so  far  as  it  rendered 
Judgment  tor  appellants,  will  be  set  aside, 
and  Judgment  rendered  reversing  the  Judg- 
ment of  the  court  below,  and  remanding  the 
cause  for  a  new  trial;  and  It  la  so  ordered. 
Gnuited. 


FKBT  V.  ELAIt.1 

(Court  of  Civil  Appeals  of  Texas.     May  21, 
1902.) 

ACTION   OM  CO^fTRACT— QUANTUM   MERUIT— 
INSTRUCTIONS. 

Where,  In  an  action  for  services  in  pro- 
cnrinf;  a  purchaser  for  defendant's  cattle, 
pbintilt  alleged  and  the  evidence  clearly  show- 
ed a  contract  by  which  he  was  to  receive  all 
toe  cattle  brought  above  a  certain  price,  au 
instmction  that  the  jury  might  find  for  him 
for  the  reasonable  value  of  his  services  if  he 
Kcnred  a  purchaser,  and  while  he  was  eu- 
oeavoring  to  make  a  sale  to  him  defendant 
took  np  the  negotiations,  and  voluntarily  re- 
loced  the  price,  and  sold  the  cattle  to  snch 
pnrchaser  at  such  reduced  price,  was  error. 

Appeal  from  Bexar  county  court;  Robt 
B.  Green,  Judge. 

Action  by  Emil  Klar  against  Carl  Prey. 
From  a  Judgment  for  plaintUT,  defendant  ap- 
peal!.   Beversed. 
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Prank  J.  Bosshardt,  tor  appellant    0.  A. 
Goetb,  for  appellee. 

JAMES,  a  J.  Plaintiff  Klai'a  petition  con- 
tains two  counts,— (me  to  recover  upon  an 
agreement  by  which  Frey  agreed  to  pay  him 
a  commission  of  ^  per  head  If  he  found  a 
bnyer  for  defendant's  43  head  of  cattle  at 
$60  per  head.  In  this  plaintiff  alleged  that 
he  found  such  a  buyer  willing  and  able  to 
pay  150  per  head.  The  count  is  so  worded 
that  plaintiff  might  have  recovered  under 
it  whatever  sum  over  |45  p«r  head  would  be 
paid  by  a  purchaser  procured  by  plaintiff  for 
said  cattle.  The  second  count  alleged  that 
Frey  requested  plaintiff  to  find  a  purchaser 
for  the  cattle,  agreeing  to  pay  plaintiff  a  rea- 
sonable commission  or  compensation  for  his 
services,  that  plaintiff  procured  a  purchaser 
willing  and  able  to  buy  the  cattle  at  a  price 
acceptable  to  defendant,  that  defendant  sold 
the  cattle  to  such  purchaser,  and  that  plain- 
tiff's services  were  reasonably  worth  $21S. 
The  petition  prayed  for  $215,  according  to 
agreement,  and  that.  If  the  court  should  find 
that  defendant  did  not  agree  and  bind  him- 
self to  pay  the  sum  of  $5  per  head  for  43 
head,  he  have  Judgment  for  $216  as  a  rea- 
sonable commission  for  finding  a  buyer  for 
the  cattle,  etc.  Plaintiff  testified  to  the  con- 
tract as  alleged  in  the  first  count,  for  $5  per 
head,  or  such  sum  as  exceeded  $46  per  head. 
The  same  was  the  testimony  of  defendant 
This  fact  being  established  by  the  proof, 
the  second  count  was  not  entitled  to  be  con- 
sidered, because  Its  basis  was  a  different  con- 
tract one  that  was  disproved  by  undisputed 
testimony,  viz.,  that  defendant  employed 
plaintiff,  and  agreed  to  pay  him  a  reasonable 
compensation  for  bis  services.  The  Jury 
were  Instructed,  If  they  found  that  plaintiff 
succeeded  In  obtaining  a  purchaser  of  the 
cattle  willing,  able,  and  ready  to  buy  at  a 
Sinn  in  excess  of  $45  per  head,  to  find  for 
plaintiff  for  the  excess;  otherwise  to  find  for 
the  defendant  The  charge  then  proceeded 
as  follows:  "If  you  believe  from  the  evi- 
dence that  the  defendant  had  employed  plain- 
tiff to  sell  his  cattle  In  question  imder  a 
verbal  contract  to  pay  plaintiff  whatever 
sum  he  sold  said  cattle  for  In  excess  of  $45 
per  head,  and  you  believe  that  the  plaintiff 
secured  a  purchaser  who  was  ready,  willing, 
and  able  to  purchase  said  cattle,  and  while 
plaintiff  was  endeavoring  to  make  to  the 
said  purchaser  a  sale  of  said  cattle  nndw 
said  verbal  contract,  and  you  believe  that 
thereupon  the  defendant  took  up  the  negotia- 
tions with  said  purchaser,  and  voluntarily  re- 
duced the  price  of  said  cattle,  and  finally 
sold  said  cattle  to  such  purchaser  at  a  re- 
duced price,  then  the  plaintiff  would  be  en- 
titled to  recover  whatever  the  evidence  shows 
to  be  the  reasonable  value  of  plaintUTs  serv- 
ices." By  this  charge  the  Jury  were  In- 
structed that  they  might  find  for  plaintiff 
the  reasonable  value  of  his  services  in  th«> 
event  they   found  tliat  plaintiff  secured 
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imrctaaser  who  was  ready,  -willing,  and  able 
to  buy  tbe  cattle,  If,  while  plaintiff  was  en- 
deavoring to  make  a  sale  to  such  purchaser 
under  the  contract,  defendant  took  up  nego- 
tiations with  the  purchaser,  and  voluntarily 
reduced  tbe  price,  and  sold  the  cattle  at  such 
reduced  price.  The  error  In  this  charge  is 
this:  That  It  authorizes  a  recovery  by  plain- 
tiff regardless  of  the  price  which  tbe  pur- 
chaser was  ready,  willing,  and  able  to  pay 
for  the  cattle.  If  this  was  less  than  $45  per 
bead,  plaintiff  was  not  entitled  to  anything 
under  tbe  contract  as  established.  If  more 
than  $45,  he  was  entitled  to  tbe  excess,  not- 
withstanding defendant  may  have  volunta- 
rily reduced  tbe  price.  We  do  not  see  bow 
plaintiff  can  recover  on  tbe  basis  of  reasona- 
ble comiwnsatlon,  when  be  Is  relying  for 
recovo'y  on  .his  having  i>erformed  tbe  terms 
of  an  express  contract  wblch  stipulates  his 
compensation.  The  trouble  Is  not  so  much 
with  the  charge  as  with  tbe  want  of  plead- 
ing to  support  it  Plaintiff  nowhere  alleged 
that  defendant  acted  In  bad  faith  towards 
him  with  respect  to  this  purchaser.  We 
have  no  doubt  that  upon  sufficient  allegations 
a  case  might  be  presented  which  would  e'n- 
tltle  the  broker  to  reasonable  compensation. 
Beversed  and  remanded. 


CROSBY  V.    BONNOWSKT.l 
<Coart  of  Civil  Appeals  of  Texas.     May  28, 

1902.) 

TAX  SALE— RIGHT  OF  TENANT  TO  PURCHASE 
—NONRESIDENT  OWNER— FAILURE  TO  AP- 
POINT ATTORNEY— FAILURE  TO  FILE  EVI- 
DENCE-WANT OF  NOTICE  OF  SALE— BF- 
FECT— SBTTINQ  ASIDE  SALEt-INADBQUACT 
OF  PRICE— ALLEGATION  IN  FLBAOINO— USB 
AGAINST  PLEADER. 

1.  A  tenant  may  purchase  the  land  at  tax 
sale,  and  set  u^  the  title  so  ac^nired  against 
his  landlord,  without  cominx  within  the  rule 
prohibiting  a  tenant  from  denying  his  land- 
lord's title.2 

2.  There  is  uo  duty  restini;  on  a  tenant,  to 
protect  the  land  from  jadicial  sales,  which  will 
prevent  him  bidding  it  in  for  himself  at  a 
tax  sale. 

3.  The  court's  failure,  in  a  proceeding  to  sell 
for  taxes  land  of  a  nonresident  served  by  pub- 
lication, to  file  a  statement  of  the  evidence 
as  required  bj;  Sayles'  Ann.  C!v.  St.  art.  1346, 
as  also  its  failare  to  appoint  an  attorney  for 
defendant  as  required  by  the  same  article,  do 
not  invalidate  the  judgment  so  as  to  render  it 
susceptible  to  collateral  attack,  but  can  only 
be  taken  advantage  of  by  appeal,  writ  of  er- 
ror, or  bill  of  review. 

4.  The '  failure  of  a  sheriff  to  notify  a  non- 
resident owner  or  his  attorney  of  a  sale  of  his 
land  for  taxes,  where  the  owner's  residence  is 
unlmown  and  the  court  has  not  appointed  an 
attorney  for  him,  is  not  a  circumstance  af- 
fecting the  sale's  validity. 

5.  Equity  will  not  set  aside  a  Judicial  sale 
of  lands  for  taxes  for  mere  inadequacy  of 
price. 

6.  Where,  In  trespass  to  try  title,  plaintiff 
alleges  an  order  of  sale  of  tbe  land  for  taxes, 
under  which  defendant  purchased,  and  though 
other  portions  of  the  pleading  are  excepted  to 

'  Rehearing  denied  June  26,  1902,  and  writ  of  error 
denied  by  supreme  court. 
-  Sen  Landlord  and  Tenant,  vol.  32,  Cent.  Dig.  {  197. 


and  stricken  out  this  allegation  is  preserred. 
defendant  need  not  prove  the  order. 

7.  An  allegation  in  a  pleading  need  not  be 
offered  in  evidence  to  be  considered  against  the 
pleader. 

Appeal  from  district  court,  Menard  county; 
J.  W.  Timmlns,  Judge. 

Trespass  to  try  title  by  J.  F.  Crosby  against 
F.  li.  Bonnowsky.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Stapleton  &  Meek,  for  appellant  Wright 
&  Wynn  and  T.  W.  Ainsworth,  for  appellee. 

JAMES,  C.  J.  Tbe  second  amended  orig- 
inal petition  consists,  first,  of  tbe  ordinary 
allegations  in  trespass  to  try  title.  In  addi- 
tion, plaintiff,  Crosby,  alleged  that  defendant 
set  up  a  claim  to  the  land,  under  a  sheriff's 
deed,  by  virtue  of  a  sale  under  a  decree  and 
order  of  sale  from  the  district  court  of  Me- 
nard county,  the  Judgment  rendered  on  No- 
vember 10, 1887,  In  favor  of  the  state  against 
appellant  for  $5.40,  tbe  taxes  on  the  320  In 
question  for  the  year  1895,  together  with  in- 
terest and  costs,  amounting  In  all  to  $25.70. 
That  tbe  Judgment  was  had  upon  service  by 
publication,  upon  affidavit  of  tbe  county  at- 
torney that  the  residence  of  defendant  was 
unknown.  That,  defendant  not  appearing 
when  the  case  was  called  for  trial,  the  cause 
was  proceeded  with,  and  no  attorney  being 
appointed  by  tbe  court  to  represent  the  ab- 
sent defendant,  and  Judgment  was  rendered 
without  any  statement  of  the  evidence  being 
prepared  and  filed  by  the  Judge  with  tbe  pa- 
pers of  tbe  cause.  That  no  notice  was  given 
of  the  sale  to  any  one  by  the  sheriff;  bis  re- 
turn reciting,  "Besldence  unknown,— no  attor- 
ney." That  at  tbe  sale  Bonnowsky  became 
the  purchaser  for  $25.70,  which  be  paid,  and 
for  which  he  received  the  sherlfTs  deed  for 
tbe  land.  Tbat  tbe  land  was  reasonably 
worth  $1,000  at  the  time  of  tbe  sale  and 
$1,500  at  this  time.  That  said  tract  had  been 
regularly  rendered  for  taxes,  and  taxes  paid, 
for  many  years  prior  to  and  Including  1895. 
by  his  agent,  Eggleston,  at  Austin,  who  died 
In  1895,  whose  partner,  Goldbeck,  after  the 
rendition  for  tbat  year,  neglected  to  pay  such 
taxes,  of  wblcb,  residing  In  New  York,  plain- 
tiff was  totally  Ignorant;  also  ignorant  of 
said  tax  suit  That  the  Judgment  was  ir- 
regular and  voidable  as  to  him  because  be 
was  not  served  with  citation,  and  no  attorney 
appointed  to  represent  him,  and  no  statement 
of  facts  filed  In  the  cause;  and  tbe  purchase 
by  Bonnowsky  should  be  set  aside  because  It 
was  made  for  a  grossly  Inadequate  considera- 
tion and  plaintiff  had  no  notice,  nor  was  he 
given  any  notice  of  tbe  sale  or  tbat  his  land 
had  been  levied  on  by  the  state  for  the  pur- 
pose of  sale.  That  Bonnowsky  had  full 
knowledge  and  notice  of  plaintiff's  ownership 
of  the  land,  and  of  its  rendition  In  his  name, 
and  payment  of  taxes  by  him,  and  tbat  be 
had  tbe  land  Inclosed  In  bis  pasture,  and  for 
some  years  prior  thereto  leased  the  land  from 
plaintiff  through  bis  agents  aforesaid,   and 
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wu  estopped  to  deny  his  landlord's  title. 
Tliat  the  foregoing  facts  and  circumstances 
imder  wbicb  Bonnowsky  purchased  the  land, 
together  with  the  grossly  Inadequate  price, 
were  sufficient  to  put  blm  on  Inquiry  and  no- 
tice of  the  irreguiarltles  In  procuring  the 
Judgment  and  In  said  sheriff's  sale.  That 
plaintiff  has  repeatedly  tendered  to  blm  the 
amonnt  of  his  bid,  $26.70,  and  now  brings 
jiDd  tenders  the  same.  That  he  Is  a  nonresi- 
dent, and  had  no  tmowledge  of  the  proceed- 
ings and  of  said  sale  until  shortly  before  the 
institution  of  tbls  suit,  and  Immediately  upon 
teaming  the  same  he  Instituted  proceedings. 
He  prayed  that  the  sale  be  declared  void  and 
canceled,  and  that  be  have  Judgment  for 
the  title  and  possession  and  damages,  costs, 
etc.  There  were  a  general  demurrer  and  spe- 
cial exceptions.  The  Judgment  re'cltes  that 
defendant's  exceptions  were  sustained,  "and 
tbat  those  parts  of  the  petltlcm  to  which  the 
exceptions  were  made  and  sustained  be 
thicken  out,  and  tliat  tbe  cause. stand  for 
trial  upon  tbe  petition  as  a  petition  in  tres- 
pass to  try  title."  Tbe  parts  of  tbe  petition 
to  which  the  exceptions  were  directed .  con- 
sisted of  tbe  averment  that  no  attorney  bad 
been  appointed  to  represent  the  absent  de- 
fendant at  tbe  trial,  tbe  averment  that  no 
statemoit  of  tbe  evidence  bad  been  prepared 
and  filed  by  tbe  Judge,  the  averment  that  no 
notice  was  sent  to  plaintiff  or  bis  attorney  of 
the  advertisement  of  sale,  and  tbe  averment 
of  estoppel.  All  these  were  stricken  out,  and 
the  order  was  In  effect  that  the  petition  oth- 
erwise should  stand,  and  tbe  case  be  tried, 
is  in  trespass  to  try  title. 

The  matter  of  estoppel  amounts  to  nothing. 
Bonnowsky  is  not  denying  his  landlord's  ti- 
tle. Ner  was  there  any  duty  resting  upon 
him  to  protect  plaintiff  from  the  sale  of  this 
land  under  Judgments,  even  If  we  construe 
the  petltlMi  as  alleging  that  he  was  plalntitTs 
tenant  at  the  time  of  the  sale.  It  was  open 
for  him  to  bid  at  tbe  sale,  as  well  as  any 
one  else. 

The  fact  that  no  statement  of  the  evi- 
dence was  filed  by  the  Judge  in  the  cause  In 
which  the  Judgment  was  rendered  did  not  af- 
fect its  validity.  In  our  opinion  it  gave 
came  for  reversal  upon  appeal,  writ  of  error, 
or  bin  of  review,  only.  Buse  v.  Bartlett,  1 
Tex.  Civ.  App.  335,  21  S.  W.  52;  Byrnes  v. 
Sampson.  74  Tex.  79,  11  8.  W.  1078;  Davis 
T.  Davis,  24  Tex.  190;  Thomas  t.  Jones,  41 
Tex.  266. 

The  fact  that  no  attorney  was  appointed 
Is  error  of  a  similar  nature.  This  require- 
ment of  tbe  statute  was  not  a  part  of  tbe 
•ervlce  that  had  already  been  obtained.  Ju- 
risdiction over  the  defendant,  in  so  far  as  the 
right  to  foreclose  the  lien  was  concerned,  was 
already  bad.  ^Hie  appointment  of  an  attor- 
My  was  no  more  indispensable  tban  tbe  filing 
of  a  statement  of  tbe  evidence.  Both  these 
reqnirements  are  prescribed  by  tbe  same  ar- 
ticle (article  1346,  Sayles'  Ann.  Civ.  St),  and 
relate  to  tbe  mode  of  trial  and  affect  tbe  pro- 


cedure only.  A  failure  to  comply  wltta  ei- 
ther of  these  requirements  would  be  avail- 
able on  appeal,  but  not  in  any  other  proceed- 
ing. Thomas  v.  Mahone,  9  Bush,  111.  This, 
we  understand.  Is  tbe  settled  rule  in  ibis  state 
where  minors  are  defendants;  the  statute  in 
such  cases  being  the  same.  Alston  v.  Em- 
merson,  83  Tex.  287,  18  S.  W.  666,  29  Am. 
St.  Rep.  639. 

The  failure  of  the  sheriff  to  notify  tbe  de- 
fendant In  the  Judgment  or  his  attorney  can 
have  no  effect  in  this  case.  There  was  no 
attorney  of  record,  and  tbe  defendant's  resi- 
dence appears  to  have  been  unknown. 

We  think  we  have  upon  the  averments  of 
the  amended  petition  no  fact  alleged  showing 
a  single  circumstance  which,  taken  wltb  tbe 
gross  Inadequacy  of  the  consideration,  would 
require  In  equity  that  the  sale  be  set  aside. 
Inadequacy  alone  is  not  sufficient. 

Tbe  court  did  not  err  In  disregarding  tbe 
several  special  matters  pleaded  by  plaintiff  to 
set  aside  the  sale.  Plaintiff  showed  title. 
Defendant  put  in  evidence  the  foreclosure  de- 
cree and  tbe  sheriff's  deed,  but  not  tbe  order 
of  sale.  It  Is  now  Insisted  by  appellant  that 
we  should  reverse  and  render  Judgment  for 
him  upon  this  condition  of  the  statement  of 
facts.  Tbe  allegation  in  plaintiff's  petition 
of  the  order  of  sale  was  not  one  of  the  parts 
actually  stricken  out  by  tbe  court.  It  was 
not  mentioned  in  the  exceptions,  and  tbe  or- 
der is  that  It  strikes  out  only  those  parts  to 
which  tbe  exceptions  were  made.  There  was 
no  amendment  of  the  pleading,  and  tbe  al- 
legations of  the  decree,  tbe  order  of  sale,  and 
tbe  sherlfTs  deed  were  all  allowed  to  remain 
In  the  pleading.  Under  these  circumstances, 
there  was  no  necessity  for  defendant  to  prove 
the  order  of  sale.  It  was  not  necessary  that 
an  allegation  In  plaintiff's  pleading  should  be 
offered  in  evidence  to  be  considered  against 
him.  Since  writing  the  above  opinion,  this 
court  certified  to  the  supreme  court  one  of 
the  questions  Involved,  which  has  been  an- 
swered consistently  with  tbe  opinion.  See  68 
8.  W.  47,  4  Tex.  Ot  Rep.  864. 


HENRY  et  al.  v.  McNEW  et  al.i 

(Court  of  Civil   Appeals  of  Texas.     April   5, 
1902.) 

TRESPASS  TO  TRY  TITLE— SUFFICIENCY  OF 
PETITION  —  DESCRIPTION  OF  LAND  —  VEN- 
DORS' LIENS— FORECLOSURE^PARTIES— LIM- 
ITATIONS —  RIGHT  TO  PLEAD  —  COMMUNITY 
PROPERTY— DECREE  AGAINST  SURVIVOR- 
INTEREST  OF  CHILDREN— APPEAL— ASSIGN- 
MENTS OF  ERROR— SUFFICIENCY. 

1.  An  asglKoment  that  the  court  erred  in 
overruling  "defendants'  general  exceptions,  and 
Bpeeial  exceptions  one,  two,  three,  etc.,  "to 
plaintiff's  petition,"  Is  too  general  to  be  con- 
sidered. 

2.  Where  the  description  of  the  land  in  the 
petition  In  trespass  to  try  title  was  sufflcient 
on  its  face,  a  statement  in  an  assignment  of 
error  on  nu  appeal  that  the  petition  contained 
no  sufficient  description  of  the  land  conveyed. 


>  Rebearinc  denied  June  14,  1902,  and  writ  ot  error 
dented  by  supreme  court. 
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and  that  the  land  was  not  described  by  metes 
and  bounds,  or  by  any  certain .  matter  of  de- 
scription or  identity,  and  was  void  tnr  uncer- 
tainty,  was  too  general  for  consideration. 

3.  Wtiere  the  evidence  in  a  civil  action  ia  so 
conclusive  as  to  prohibit  a  finding  to  the  con- 
trary, the  direction  of  a  verdict  by  the  trial 
conrt  is  not  in  violation  of  the  constitutional 
guaranty  of  a  trial  by  jury. 

4.  In  trespass  to  try  title,  plaintiff's  petition 
and  muniments  of  title  described  the  tract  in 
controversy  as  it  was  described  in  the  original 
survey,  thereof,  except  that  the  north  line  waa 
given  as  meandering  with  a  river  to  the  north- 
west corner  of  the  tract,  whereas  the  original 
snrvey  gave  a  number  of  calls  for  courses 
and  distances,  meandering  the  river  to  snch 
corner:  and  the  tract  wa*  farther  described 
in  the  petition  as  situated  In  a  certain  county, 
and  the  same  as  covered  by  a  certain  patent 
from  the  state.  The  evidence  showed  that  the 
south  and  west  lines  could  be  found  as  de- 
scribed; that  the  east  line,  which  was  describ- 
ed as  a  certain  coarse  so  many  varas  "to  the 
river."  would  not  reach  the  river,  but  that  It 
could  be  deflected  so  as  to  reach  the  river  at 
the  distance  called  for;  and  that  the  course 
of  the  river  was  continually  shifting,  having 
changed  considerably  siure  the  or'ginal  sur- 
vey. Held,  that  the  description  in  the  petition 
and  muniments  of  title,  talieu  in  connection 
with  that  in  the  original  survey,  was  a  suffi- 
cient identification  and  location  of  the  land. 

6.  Where"  one  of  three  owners  of  I.ind  covered 
by  a  vendor's  lien  died,  and  bis  hoirs  convey- 
ed their  interest  in  the  land  to  the  other  two 
owners,  in  proceedings  against  the  surviving 
owners  to  foreclose  the  lien,  instituted  after  all 
of  the  decedent's  debts  had  been  paid,  the  de- 
cedent's administrator  was  not  a  necessary 
party,  though  he  had  never  been  formally  dis- 
charged. 

6.  Where  a  husband  and  wife  acquired  com- 
munity property  covered  by  a  vendor's  lien, 
and  the  wife  thereafter  died,  leaving  children, 
the  interest  of  the  children  in  the  property 
was  concluded  by  a  foreclosure  decree  in  pro- 
ceedings against  the  surviving  husband,  though 
they  were  not  parties  to  such  proceedings,  espe- 
cially where  the  lienholders  had  no  notice  of 
the  children's  rights,  and  the  land  had,  more- 
over, passed  into  the  hands  of  purchasers  for 
value,  without  notice  of  such  riglita. 

7.  Where  Innd  is  held  under  a  deed  reserving 
a  vendor's  lien,  the  holders  thereof  cannot, 
after  foreclosure  of  the  lien,  plead  the  time 
tiiey  held  the  land  prior  to  such  foreclosure 
as  a  bar  by  limitation  to  an  action  by  those  de- 
riving title  from  the  foreclosure  sale. 

Appeal  from  district  conrt,  Bowie  county; 
J.  M.  Talbott,  Judge. 

Trespass  to  try  title  by  H.  L.  McNew  and 
another  against  F.  M.  Henry  and  others. 
From  a  Judgment  In  favor  of  plalntUte,  F.  M. 
Henry  and  others  appeal    AflSrmed. 

Henry  &  Henry  and  R.  Ii.  Henry,  for  ap- 
pellants.   A.  Ii.  Beaty,  for  appellees. 

RAINEY.  O.  J.  This  is  an  action  of  tres- 
pass to  try  title  and  for  damages,  brought  by 
H.  Ia.  McXew  and  R.  J.  Thomas,  appellees, 
against  F.  M.  Henry,  Jane  B.  Henry,  P.  O. 
Henry,  Geo.  R.  Summerhlll,  Dudley  Starks, 
Geo.  W.  Summerhlll,  and  Pattie  P.  Summer^ 
hill,  appellants,  and  W.  T.  Elklna,  Del  Hud- 
son, Joe  Green,  Philip  Davis,  S.  J.  Anderson, 
W.  N.  Anderson,  Rebecca  E.  Amis,  Mary  El. 
Carson,  and  G.  B.  Elklns.  The  plaintiffs 
deralgned  title  from  the  state;  also  claimed 
title  by  10  years'  limitation,  through  those 


under  whom  they  claim;  and,  further,  for 
rents,  etc.  George  R.  Summerhlll  was  cited 
Individually  and  as  administrator  of  the  es- 
tate of  Wm.  H.  Summerhlll,  deceased,  though 
plaintiffs  did  not  admit  that  he  was  then 
exercising  the  office  of  administrator  of  said 
estate.  Defendants  F.  M.  Henry,  Jane  B. 
Henry,  P.  6.  Henry,  George  R.  Summerhlll 
(individually  and  as  adminlstratw  of  the  es- 
tate of  Wm.  H.  Summerhlll),  Geo.  W.  Sum- 
merhlll, and  Pattie  P.  Summerhlll  slbbv&kA 
by  general  and  special  exception,  plea  of  not 
guilty,  limitation  of  5  and  10  years,  and  also 
In  reconvention  for  the  land,  and  for  damages 
Ua  being  forcibly  ejected  from  the  land. 
Dudley  Starks  answered  by  general  demur- 
rer, not  guilty,  and  adopted  the  answer  of  F. 
M.  Henry  and  others.  All  the  other  defend- 
ants failed  to  answer.  A  trial  waa  had,  and 
under  peremptory  Instructions  a  verdict  was 
returned  In  favor  of  plaintiffs  against  all  the 
defendants,  and  Judgment  rendered  according- 
ly, from  which  Judgment  F.  M.  Heniy,  Jane 
B.  Henry,  P.  O.  Henry,  Geo.  R.  Summerhlll 
(in  bis  own  right  and  as  administrator  afore- 
said), Dudley  Starks,  Geo.  W.  SummerhUl, 
and  Pattie  P.  Summerhlll  have  appealed. 

The  first  assignment  is,  "the  court  erred  in 
overruling  the  said  defendants'  general  ex- 
ceptions, and  special  exceptions  one,  two, 
three,  four  and  five  to  plaintiffs'  petition." 
This  assignment  is  too  general  to  be  consider- 
ed. The  exceptions  relate  to  different  mat- 
ters, and  are  not  such  as  should  be  embraced 
In  one  assignment  A  statement  under  said 
assignment  states  that:  "The  petition  con- 
tains no  sufficient  description  of  the  land  con- 
veyed by  the  sheriff's  deed.  It  Is  not  de- 
scribed by  metes  and  bounds  and  by  any 
certain  matter  of  description  at  Identity,  and 
Is  manifestly  void  for  uncertainty  to  the  de- 
scription of  the  premises."  This  falls  to  point 
ont  the  particular  defect,  if  any,  in  the  de- 
scription of  the  land;  and.  If  the  assignment 
Itself  was  sufficient,  we  do  not  feel  called 
upon  to  make  search  for  the  supposed  defect. 
The  description  appears  to  be  sufficient  on  its 
face. 

The  second  assignment  of  error  complains 
of  the  action  of  the  trial  court  to  directing 
the  Jury  to  return  a  verdict  for  the  plain- 
tiffs. The  first  contention  is  "that  under  and 
by  virtue  of  the  constitution  of  the  tJnlted 
States,  and  the  amendments  thereto,  the  said 
defendants  were  entitled  to  a  trial  by  Jury; 
that  no  person  shall  be  deprived  of  their  prop- 
erty except  by  due  process  of  law."  ITie 
defendants  called  for  a  Jury,  and  paid  the 
Jury  fee.  The  contention  Is  not  sound.  It  Is 
so  well  settled  by  the  decisions  of  our  su- 
preme court  that,  where  the  evidence  Is  so 
conclusive  one  way  as  to  prohibit  a  finding 
to  the  contrary,  the  trial  court  Is  authorized 
to  instruct  a  verdict  that  the  citation  of  cas- 
es is  unnecessary.  (2)  Was  the  evidence  of 
such  nature  as  to  require  a  submission  of 
the  case  to  the  Jury  for  their  consideration? 
We  think  not    The  plaintiffs  proved  tlUe  by 
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a  regular  chain  of  mesne  conveyanceB  from 
tbe  state  down  to  themselves;    also  by  the 
lO-years  statute  of  limitation,  through  those 
under  whom  they  claim.     Both  plaintiffs  and 
defendants    hold    mider   Horace    Smnmerhill. 
On  January  29,  1858,  James  Park,  the  then 
owno'  of  the  land,   conveyed  It  to  Horace 
SnmmerhUl,  In  consideration  of  $10,000,  tor 
which  Horace  Smnmerhill  executed  hla  three 
certain  prwnissory  notes,  for  $3,333.33  each, 
payable  In  12,  24,  and  36  months,  respective- 
ly; and,  to  secure  the  payment  of  the  same, 
a  Uoi  on  the  land  was  reserved  In  said  con> 
veyance.      Horace   Summerhill  conveyed   tbe 
land  In  controversy,  by  separate  deeds  and 
separate  tracts,  to  three  of  his  children,  to 
wit,  Geo.  B.  and  William  H.  Summerhill  and 
Mrs.  Amis.    Besides  these,  he  had  two  other 
children,— ^Irs.  Wilkinson  and  Mrs.   Carson. 
He  died  In  1886.    All  of  said  chUdren,  except 
Wm.  H.,  survived  him.    Wm.  H.  died  in  18S1, 
without  having  married.    George  R.  Summer- 
bill  administered  on  his  estate  the  same  year. 
An  the  debts  of  said  estate  were  paid  prior  to 
tbe  year  1889,  though  no  order  of  court  was 
ever  made  discharging  him  as  administrator. 
Mrs.  Amis,  Mrs.  Wilkinson,  and  Mrs.  Carson 
conveyed  their  interest  in  the  land  inherited 
from  Wm.  H.  to  Geo.  R.  Summerhill  and  F. 
M.  Henry,  which  placed  the  entire  survey  in 
Geo.  R.  Summerhill,  Mrs.  Amis,  and  F.  M. 
Uenry.     Geo.  R.  had  prior  to  that  time  sold 
<o  said  Henry  a  part  of  his  land.     In  1862, 
James  Park  sued  Horace  Summerhill  on  the 
purchase-money  notes  above  mentioned  In  Ala- 
bama.   Litigation  in  one  form  or  another,  re-' 
lating  to  this  debt,  continued  until  1894,  when 
Tempe  Darrow  compromised  and  settled  the 
matter  by  paying  $6,110.19;   the  property  in- 
herited by  her  being  bound  therefor  by  rea- 
son of  her  father  being  surety  for  Horace 
gommerhUl  on  an  injunction  bond  given  In 
connection  with  said  litigation.    In  1896  Fan- 
nie Candle,   the   only  surviving   heir  of   W. 
A.  Park,  Instituted  suit  against  F.  M.  Henry, 
Geo.  R.  Summerhill,  and  Rebecca  K  Amis  to 
foreclose  a  lien  on  the  land  In  controversy  for 
a  balance  alleged  to  be  due  on  a  Judgment 
recovered  by  Jas.  Park  against  Horace  Sum- 
merhill on  said  purchase-money  notes.    Tempe 
Darrow  and    husband    intervened,    claiming 
that  she  was  entitled  to  be  subrogated  to  said 
lien,  having  been  compelled  to  pay  tbe  debt 
Tbe  lower  court  gave  Judgment  for  defend- 
ants, and   Tempe  Darrow  appealed  to  this 
Mart,  where  Judgment  was  rendered  in  her 
favor,  subjecting  the  land  to  her  claim.    See 
DuTOW  T.  Summerhill,  58  S.  W.  158.    On  er- 
ror to  the  supreme  coort  the  Judgment  of 
this  court  was  affirmed.    See  Summerhill  t. 
Darrow,  57  S.  W.  942.    A  mandate  was  is- 
•oed  from  the  supreme  court  to  the  district 
court,  requiring  an  order  of  sale  to  issue, 
and.  In  case  of  sale,  to  put  tbe  purchaser  In 
possession.    An  order  of  sale  was  issued  as 
required  by  *ald  mandate,  and  the  land  sold; 
Geoi  M.  Darrow  and  A.  L.  Beaty  becoming 
tbe  purchasers   thereof;    the  sheriff  execu^ 


Ing  his  deed  to  them;  and  said  Darroiw  and 
Beaty  conveyed  to  appellees.  Horace  Sum- 
merhill and  his  children  had  possession  of  tbe 
land  from  18S9  to  1901,  cultivating,  using, 
and  enjoying  same,  and  paying  taxes  thereon, 
except  as  to  the  part  sold  to  F.  M.  Henry, 
who  held  possession,  etc.,  of  that  part  from 
the  date  of  bis  deeds;  aU.  holding  possession 
under  the  deed  from  Parks  to  Horace  Sum- 
merhill. Defendants  Introduced  no  evidence 
which.  In  our  opinion,  raised  an  issue  requir- 
ing its  submission  to  the  Jury.  They  ma3e 
many  objections  to  the  Introduction  of  plain- 
tiffs' evidence,  on  which  assignments  are  pred- 
icated, and  which  will  be  hereafter  noticed. 

Tbe  third  contention  of  appellants  under 
the  second  assignment  of  error  is,  in  effect, 
that  the  description  of  the  land  given  In  plain- 
tiffs' petition  Is  BO  uncertain  and  Indefinite 
that  the  land  cannot  be  Identified.  The  fol- 
lowing map  shows  the  boundaries  of  the  orig- 
inal survey  In  1841: 


The  north  boundary  line  of  the  survey  to 
Red  river.  The  field  notes  of  the  original 
survey  call  to  begin  at  tbe  southeast  corner; 
"thence  north  1,200  vrs.  to  a  stake  from 
which  a  backberry  bears  north,  46  E.,  7  a/io 
vrs.,  marked  'M,'  and  another  bears  S.,  81 
E.,  S  vrs.,  marked  'X;'  thence  N.,  26  E., 
1,500  vrs.,  to  a  cotton  wood  on  the  bank  of 
the  old  channel  of  Red  river  from  which 
bears  a  box  elder  S.  88  W.  7.10  vrs.  marked 
'J  M.'  and  an  ash  bears  S.,  54  E.,  2Vi» 
vrs.,  marked  'X';  thence  with  said  channel 
M.,  12  E.,  300  TTS.,  N.,  00  B.,  800  vrs.,  8., 
70  E.,  1,160  vrs.,  to  Red  river,  and  with  the 
river  as  follows:  [Here  are  given  about 
30  calls  for  course  and  distance,  meandering 
the  Red  river  to  the  N.  W.  comer]."  The 
field  notes  in  the  petition,  patent,  mandate, 
order  of  sale,  and  sherieTs  deed  are  the  same 
as  given  In  tbe  original  survey,  except  after 
the  call  "S.,  70  B„  1,160  vrs.,  to  Red  river." 
instead  of  giving  the  30  calls  meandering 
the  river  by  course  and  distance,  they  read, 
"and  with  its  meanders"  to  northwest  cor- 
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ner,  as  described  In  the  original  field  notes. 
The  call  "S.,  70  H.,  1,180  vrs.,  to  Bed  rlyer," 
fails  to  reach  the  rlyer,  and,  stopping  at 
the  distance  called  for,  the  river  would  be 
61  varas  north  of  that  point.  To  continue 
the  distance  the  same  course,  the  river  would . 
not  be  reached  until  getting  into  Arkansas. 
The  distance  it  would  have  to  be  continued 
to  reach  the  river  is  not  shown.  The  defect 
in  the  description  of  the  land  in  plaintiffs' 
muniments  of  title,  which  appellants  claim 
to  be  fatal,  Is  the  omission  of  the  30  calls 
meandering  the  river,  found  In  the  original 
field  notes.  We  are  unable  to  concur  in 
this  claim.  The  call  in  plaintiffs'  muniments 
of  title,  "with  the  meauderlngs  of  the  river," 
is  equivalent  to  the  30  calls  in  the  original 
survey  meandering  the  river,  and  is  suffi- 
ciently definite  to  define  the  north  boundary 
line,  and  does  not  render  the  description  of 
the  land  void.  The  evidence  shows  that  the 
river  is  continually  changing  and  shifting 
its  channel.  It  has  encroached  upon  this 
land  until  about  800  acres  are  now  north 
of  the  river.  The  bearing  trees  at  the  north- 
west comer  cannot  be  found.  Running  the 
west  line  of  the  siurvey  from  the  southwest 
comer,  the  river  is  reached  at  2,012  varas, 
instead  of  3,600  varas,  as  called  for  by  the 
original  field  notes  and  patent  This  line  to 
the  river  is  easily  found  by  the  calls.  So  is 
the  south  line  readily  found  by  the  calls. 
Also  the  east  line,  except  the  call  "S.,  70  E., 
1,1G0  vrs.,"  does  not  reach  the  river.  This 
last  call  does  not  materially  affect  the  de- 
scription, as,  under  the  rules  of  law  govern- 
ing surveying,  the  river  being  a  natural  ob- 
ject, the  line  of  this  call  would  be  deflected 
so  as  to  reach  the  river  at  1,100  varas,  as 
this  can  be  done.  The  land  is  further  de- 
scribed by  plaintiffs  as  "situated  In  Bowie 
county,  Texas,  patented  to  Geo.  W.  Lang 
by  virtue  of  certificate  No.  662,  Issued  by 
the  board  of  land  commissioners  of  Harris- 
burg  county  on  the  7th  day  of  June,  1838. 
Patent  No.  664,  vol.  8."  The  entire  grant 
being  In  litigation,  this  description  is  suffi- 
cient to  call  to  its  aid  the  original  survey, 
the  patent,  etc.,  in  fixing  the  true  location 
of  the  land.  Bitner  v.  Land  Co.,  67  Tex.  341, 
3  S.  W.  301.  The  evidence  fully  showing 
that  the  south,  east,  and  west  lines  can  be 
easily  found  and  Identified  on  the  ground, 
except  in  so  far  as  affected  by  the  change 
of  the  channel  of  the  river,  and  the  river 
being  the  north  boundary  line,  leaves  no 
doubt  in  our  mind  as  to  the  description  being 
sufficient  to  identify  the  land  sued  for. 
What  is  here  said  applies  to  the  objections 
made  on  the  trial  to  the  introduction  as  evi- 
dence of  the  mandate,  order  of  sale,  sheriff's 
deed,  and  other  muniments  of  title  offered 
by  plaintiffs  as  to  description  of  the  land  in 
controversy.  Many  other  objections  were 
made  to  the  Introduction  In  evidence  of  the 
mandate,  order  of  sale,  and  sherlfTs  deed, 
based  on  alleged  irregularities  therein,  and 
assignments  of  error  are  here  urged  thereou. 


These  documents  were  regular  and  compre- 
hensive enough  to  perform  the  functions  for 
which  they  were  Intended,  and  there  was  no 
error  In  the  court's  permitting  their  Intro- 
duction in  evidence. 

It  Is  contended  that-flie  administrator  of 
the  estate  of  Wm.  H.  Bummerhill,  deceased, 
was  not  made  a  party  to  the  foreclosure  pro- 
ceedings, and  his  portion  of  the  land  was 
not  affected  by  such  proceeding;  therefore 
the  court  erred  in  rendering  Judgment  In  fa- 
vor of  plaintiffs  for  such  portion  in  this  suit 
On  this  point  the  evidence  establishes  (there 
being  no  conflict)  that  Wm.  H.  SummerhlU 
died  in  1881.  Geo.  B.  SummerhlU  qualified 
as  administrator  of  his  estate.  Before  the 
year  1888  all  the  debts  of  said  estate  had 
been  paid  off  and  discharged,  and  Geo.  R. 
SummerhlU  and  F.  M.  Henry,  who  were  par- 
ties to  the  foreclosure  proceedings,  had  be- 
come the  owners  of  the  said  portion  by  pur^ 
chase  of  the  Interest  of  all  of  the  other  beirs 
of  said  Wm.  H.  SommerhlU,  except  the  In- 
terest of  Geo.  R.  SummerhlU;  he  being  one 
of  Wm.  H.  SummerhiU's  heirs.  Thus  the 
title  to  said  portion  was  vested  In  said  Geo. 
R.  SummerhUl  and  F.  M.  Henry,  and  they 
so  owned  and  held  snch  title  at  the  time 
of  the'  foreclosure  proceedings;  and  as  such 
owners  they  were  in  possession,  holding  and 
claiming  it  as  such.  No  formal  order  has 
been  made  by  the  probate  court  discharging 
said  administrator,  and  this  is  the  basis  for 
appellants'  contention  in  respect  to  this  mat- 
ter. When  Wm.  H.  SummerhlU  died,  the 
title  to  bis  real  estate  vested  In  his  heira, 
subject  only  to  the  payment  of  his  debts. 
When  the  debts  were  paid,  the  functions  of 
Geo.  R.  SummerhlU  as  administrator  of  said 
estate  had  virtually  ceased,  as  aU  the  debts 
of  the  estate  had  been  paid,  and  possession 
and  control  of  the  land  had  been  taken  by 
said  Geo.  B.  SummerhlU  and  F.  M.  Henry. 
Under  these  conditions,  the  probate  court 
had  no  further  Jurisdiction  of  the  land,  ex- 
cept for  the  purpose  of  partition,  and  no 
necessity  existed  for  that  purpose.  The  fail- 
ure of  the  administrator  to  i;et  a  formal  dis- 
charge from  the  probate  court  did  not  af- 
fect the  title  to  the  land.  He  had  no  interest 
as  such  In  the  title,  and  the  own«:s  of  tbe 
title  were  the  only  necessary  parties  to  the 
foreclosure  proceedings,  as  far  as  the  Wm. 
H.  SummerhlU  Interest  was  concerned. 

The  next  contention  is  that  part  of  the  land 
was  the  community  property  of  Geo.  R.  Suro^ 
merhill  and  Medora,  his  wife,  who  died  before 
the  foreclosure  proceedings  were  instituted, 
leaving,  surviving  her,  children  of  their  mar- 
riage, who  were  not  parties  to  said  foreclo- 
sure suit;  therefore  the  plaintiffs  were  not  en- 
titled to  recover  the  Interest  of  said  children 
Inherited  from  their  mother  lu  this  suit  Geo. 
B.  SummerhlU  and  wife,  Medora,  had  chil- 
dren, who  survived  the  wife,  and  are  i>arties 
to  this  litigation.  The  children  were  not  made 
parties  to  the  foreclosure  suit.  After  the 
death  of  the  wife,  Geo.  B.  SummerhlU  coo- 
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tiinied  to  Itve  on  fhe  land  with  hia  cblldren. 
Tbe  legal  title  to  this  interest  was  In  Oea  H. 
SmnmerhiU,  and  he  Tras  a  party  to  the  fore- 
doBiire  proceeding.  Were  the  said  children 
eoodnded  by  said  fcveclosore  proceeding?  In 
the  case  of  Garter  t.  Conner,  60  Tex.  52,  it 
■KM  held  that  the  sale  of  land  under  execu- 
tion by  virtue  of  a  Judgment  rendered  against 
tbe  gurvlving  husband  on  a  community  debt 
passed  tbe  title  as  against  the  children  of  tbe 
deceased  wife.  It  is  clear  that  if  tbe  suit  to 
toredose  had  been  brought  during  the  llfe- 
tlme  <^  Mrs.  SnmmerhiU,  she  would  have 
been  concluded  by  a  Judgment  rendered 
against  her  husband,  though  she  was  not  a 
party  tbereto.  Tliompson  t.  Jones  (Tex.  Sup.) 
12  S.  W.  77.  The  surviving  husband  "has 
tbe  right  to  administer  the  community  prop- 
erty for  tbe  payment  of  the  community  debts 
without  interference  on  the  part  of  her  legal 
repreeoitatiTes."  Moody  ▼.  Smoot,  78  Tex. 
119,  14  S.  W.  285.  The  Hen  on  the  land  in 
controversy,  and  upon  which  the  lien  was 
foiecloeed,  existed  when  Oea  R.  SummerhiU 
acquired  tbe  land.  It  Is  tme  that  the  debt 
was  not  a  community  debt,— -only  to  the  ex- 
tent that  the  community  interest  In  the  land 
was  subject  to  its  payment.  To  this  extent 
the  community  was  Interested,  and  had  Geo. 
B.  Snmmerhlll  disposed  of  the  land  after  the 
death  of  bis  wife,  for  tbe  purpose  of  liquidat- 
hig  the  lien,  the  children  could  not  have 
complained.  If  this  power  of  disposition  ex- 
isted then,  we  take  It,  the  action  of  the  court 
in  doing  that  which  he  could  have  voluntarily 
done,  under  the  circumstances,  binds  the  chil- 
dren. We  are  of  the  opinion  that  the  princi- 
ples enunciated  in  the  authorities  cited  above 
are  applicable  here,  and  therefore  conclude 
that  the  children  are  concluded  by  the  fwe- 
dosure  proceeding  against  their  father,  Geo. 
R.  Snmmerhin.  See,  also,  Barrett  v.  East- 
man, 67  S.  W.  198,  4  Tex.  Ct  Rep.  263,  and 
authorities  there  dted;  Burleson  v.  Burleson, 
15  Tex.  423.  Again,  the  legal  title  was  in 
Gea  R.  Summerhlll,  and  It  is  not  shown  that 
tiie  Uenholders  knew  of,  or  were  put  on  in- 
quiry as  to,  any  rights  of  the  children.  Nor 
was  it  shown  that  the  appellees  had  notice 
of  any  right  in  the  children  when  they  pur- 
chased the  land,  and  paid  a  valuable  connld- 
cration  therefor.  Gooper  v.  Longhlln,  75  Tex. 
52i  13  S.  W.  37;  Webb  v.  Maxan,  11  Tex. 
678;  Reagan  v.  Evans  (Tex.  Civ.  App.)  21 
8.  W.  427;  Mangum  v.  White  <Tex.  Civ. 
App.)  41  S.  W.  80;  Pndcett  v.  Reed  (Tex.  Civ. 
App.)  22  S.  W.  616. 

Appellants  claim  the  land  by  the  statute 
tf  limitation,  and  contend  that  they  are  en- 
titled to  Judgment  on  that  Issue.  There  is  no 
cootroversy  about  the  facts  as  to  the  posses- 
ion. Geo.  R.  Snmmerhlll,  F.  H.  Henry,  and 
Rebecca  El  Amis  held  possession  of  the  land 
from  1874  until  this  time,  claiming,  cultivat- 
ing, and  paying  taxes  thereon,  etc.  But  they 
are  in  no  attitude  to  successfully  interpose 
the  plea  of  limitation  In  bar  of  plalntllTs'  re- 
corery.    They  bold  under  tbe  deed  to  Horace 


Sununerhlll,  in  which  a  lien  was  reserved 
to  secure  the  purchase  mmiey.  This  lien 
was  foreclosed  in  a  suit  against  them,  by 
which  foreclosure  they  are  conduded.  Sum- 
merhlll V.  Darrow  (Tex.  Sup.)  67  S.  W.  942. 

We  have  carefully  examined  the  evidence, 
and  find  no  conflict  on  any  material  issue  tbtt 
required  the  court  to  submit  it  to  the  con- 
sideration of  the  Jury.  The  Judgment  ia 
therefore  affirmed.    Affirmed. 


TEXAS  &  N.  O.  R.  GO.  et  aL  T.  OARDNER.1 

(Court  of  Civil  Appeals  of  Texas.     May  10, 
1902.) 

SERVANT  —  INJimiBS  —  NKaUOBNCB  —  AS- 
SUMPTION OP  RISK— PLEADING— KVIDBNCB. 

1.  A  serrant  was  required  to  immarae  pieces 
of  machioery  iu  a  vat  coutainiDg  lye  and  cana- 
tic  soda  kept  at  a  high  temperature  and  to 
dean  the  machinery  with  a  steam  jet  on  their 
removal,  during  which  operation  particles  of 
dirt,  grit,  etc.,  adhering  to  tbe  machinery 
were  sometimes  blown  back  into  his  face.  He 
sned  for  injuries  due  to  contact  with  chemical 
and  metallic  poisons  and  the  inhalatiou  of  va- 
pors from  the  vat.  His  witnesses  testified  that 
Lis  ill  health  was  due  to  potash  and  lead,  and 
that  the  conditions  had  subjected  him  to  other 
poison.  Held  sufficient  to  support  a  verdict 
that  the  injuries  were  due  to  contact  with  the 
poisons. 

2.  Whether  the  evidence  was  sufflcieut  to 
sustain  a  verdict  on  the  ground  of  injury  by 
inhalation  of  vapors  the  jury  would  be  presum- 
ed to  have  based  their  verdict  for  plaintiff  on 
injury  from  contact  with  the  poisons. 

3.  The  servant  was  an  ordinary  laborer, 
hariug  no  special  knowledge,  and  was  not  en- 
joined that  the  occupation  was  dangerous. 
Held,  that  he  did  not  aasome  the  risk. 

4.  The  evidence  was  sufficient  to  sho^f  negli- 
gence on  the  part  of  defendant. 

5.  In  the  action  against  the  master  for  the 
injuries  tbe  complaint  did  not  allege  that  tber 
were  due  to  any  particular  poison  in  the  liquid, 
but  averred  that  it  contained  several  chemical 
and  metallic  poisons.  Plaintiff's  physician  stat- 
ed that  the  liquid  contained  several  metals  del- 
eterious to  health,  but  could  be  certain  of  only 
the  poisons  lead  and  potash.  Held,  that  !t  was 
not  error  to  refuse  to  take  from  tlie  considera- 
tion of  tbe  jury  any  other  substances  save  lead 
and  potash. 

Error  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  Elzy  A.  Gardner  against  the 
Texas  &  New  Orleans  Railroad  Company  and 
others.  From  a  Judgm^it  for  plaintiff,  de- 
fendants bring  error.    Affirmed. 

Baker,  Botts,  Baker  &  Lovett  and  A.  L. 
Jackson,  for  plaintiffs  in  error.  Lovejoy  & 
Malevinsky,  for  defendant  in  error. 

OILIi,  J.  This  is  an  action  for  damages 
for  personal  injuries  alleged  to  have  been 
sustained  by  the  plaintiff  Elzy  A.  Gardner 
through  the  negligence  of  the  agents  and  offi- 
cers of  the  Texas  &  New  Orleans  Railroad 
Company  and  the  Galveston.  Harrisburg  & 
San  Antonio  Railway  Company,  who  were 
Joined  as  defendants  below.  The  negligence 
complained  of  was  tbe  failure  of  tbe  agents 

1  Rehearing  denied,  and  writ  of  error  denied  br  su- 
preme court.  '"^  • 
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of  defendants  to  warn  plaintiff  of  the  poi- 
sonous nature  of  certain  Ingredients  used  In 
a  vat  of  boiling  liquid  of  -which,  as  employs 
of  defendants,  he  was  placed  In  charge,  and 
with  and  about  which  his  duties  required 
him  to  work.  His  Injuries  are  alleged  to 
have  been  due  to  metallic  and  chemical  pol- 
son  taken  Into  his  system  both  by  contact 
with  them  and  the  liquid  containing  them 
and  by  inhaling  the  noxious  yapors  arising 
therefrom.  Defendants  answered:  (1)  By 
general  denial;  (2)  that  plalntUf  knew  the 
nature  of  the  Ingredients  and  character  of 
the  work,  and  assumed  the  risk  of  injury 
therefrom;  (3)  that  the  injuries  complained 
of  were  due  to  plaintifTs  own  Inherent  weak- 
ness and  disease,  and,  knowing  his  physical 
condition,  was  guilty  of  contributory  negli- 
gence In  exposing  himself  to  the  hard- 
ships Incident  to  his  work.  A  trial  by  Jury 
resulted  In  a  verdict  and  Judgment  for 
plaintiff,  from  which  defendants  prosecute 
this  writ  of  error. 

The  facts  are  as  follows;  The  defendants 
maintained  at  their  shops  In  the  city  of 
Houston  a  large  vat  called  a  "lye  tub"  for 
the  purpose  of  cleaning  parts  of  engines  and 
other  machinery.  This  vat  had  a  capacity 
of  between  1,000  and  2,000  gallo^s,  and  its 
depth  was  over  8  feet  Connected  with  it 
was  a  machine  operated  by  compressed  air 
for  use  in  lifting  weights  too  heavy  to  be 
bandied  by  hand.  Tongs  were  supplied  for 
handling  smaller  pieces.  It  was  the  duty 
of  the  employs  in  charge  to  keep  the  vat 
filled  with  a  liquid  deslj^ned  for  the  purpose, 
and,  by  the  addition  from  time  to  time  of 
certain  chemicals,  supplied  by  the  defend- 
ants, to  keep  the  contents  of  the  vat  up  to  a 
certain  strength.  In  order  that  it  might  ef- 
fectively dissolve  and  clear  away  the  dirt, 
grease,  and  other  foreign  matter  which  ac- 
cumulates upon  machinery  by  use.  This 
liquid  was  kept  at  212°  F.  by  a  coll  of  steam 
pipe  in  the  bottom  of  the  vat  The  pieces 
cleaned  in  this  vat  were  of  steel,  iron,  or 
copper,  and  some  of  them  contained  paint 
one  of  the  ingredients  of  which  is  white 
lead.  This  paint  would  be  removed  and 
dissolved  in  the  liquid  when  the  pieces  were 
immersed  therein.  The  main  body  of  the 
liquid  was  procured  from  hoppers  filled  with 
ashes,  over  which  water  was  poured,  the 
product  running  into  the  vat  In  the  form  of 
ordinary  lye.  To  Increase  the  strength  of 
this,  it  was  necessary  to  use  "boiler  com- 
pound," the  active  ingredient  of  which  was 
caustic  soda.  This  was  sometimes  put  into 
the  vat  In  lumps  and  sometimes  in  solution 
previously  prepared  by  the  company  and 
kept  in  quantity  for  the  purpose.  A  steam 
Jet  was  used  to  expel  from  the  machinery 
any  particles  of  dirt  grit,  or  paint  or  other 
foreign  substance  which  might  remain  there- 
on after  it  was  taken  from  the  vat  In  us- 
ing this,  if  the  piece  was  smooth  and  round, 
the  particles  would  be  blown  away  from  the 
person  using  It  but  If  the  piece  was  hollow 


or  Irregular  In  form,  the  particles,  together 
with  such  quantities  of  the  liquid  as  ad- 
hered, would  be  blown  back  on  the  handa, 
face,  and  clothing  of  the  person  using  it 
Vapors  arose  from  the  boiling  liquid,  which 
were  necessarily  Inhaled  by  the  person  in 
charge  of  the  work.  The  labor  was  heavy 
and  disagreeable.  On  the  18th  of  July, 
1888,  plaintiff  sought  employment  of  the  de- 
fendants, and  was  placed  in  charge  of  the 
vat  his  duties  being  as  above  described,  and 
to  use  the  vat  for  the  purposes  for  whicb  It 
was  designed.  He  was  taken  to  the  vat  and 
an  employs  told  to  explain  bis  duties  to 
him,  how  to  use  the  lifting  apparatus,  the 
steam  Jet,  how  to  keep  the  liquid  np  to  its 
necessary  strength,  and  where  to  get  the 
materials  for  the  purpose.  Plaintiff  worked 
at  his  task  for  18  months,  when  he  quit 
on  account  of  ill  health.  He  knew  nothing 
of  the  ingredients  of  caustic  soda  or  pot- 
ash, its  effects  on  grease,  paint,  or  metals 
when  subjected  to  heat  and  vapor,  nor  did 
he  know  that  the  chemicals  alone,  or  their 
products  when  thus  combined,  would  prove 
deleterious  to  bis  health.  When  he  first 
began,  he  used  his  bare  hands  In  putting 
the  caustic  soda  into  the  tub,  but  he  at 
once  discovered  that  it  burned  his  hands, 
and  thereafter  he  found  means  to  cover  them 
when  handling  it  He  also  learned  that 
the  liquid  made  his  hands  sore,  and  con- 
sumed his  finger  nails,  and  thereafter  he 
kept  his  hands  oiled  as  a  protection  against 
that  effect.  In  using  the  steam  Jet  he  dis- 
covered that  the  particles,  when  they  etruch 
his  face,  would  cause  a  stinging  sensation, 
but  he  did  not  know  that  be  was  incurriug 
any  danger  beyond  these  surface  burns,  or 
that  his  health  was  in  danger  either  from  the 
Inhalation  of  the  vapors  or  by  absorption  of 
the  poison  from  contact  therewith.  The  evi- 
dence of  plaintiff's  witnesses  standing  alone 
would  have  sustained  a  verdict  that  the  con- 
dition of  his  health  was  due  to  both  absorp- 
tion of  metallic  and  chemical  poisons  by  con- 
tact and  to  Inhalation  of  the  vapotB  aud 
gases  arising  from'  the  heated  liquid.  The 
testimony  of  defendant's  witnesses  tended 
to  show  that  plaintiff  was  suffering  with 
tuberculosis,  and  that  his  ill  health  was  in 
no  way  due  to  metallic  poison;  that  the  va- 
pors from  the  vat  contained  no  poison;  and 
that  contact  with  the  liquid  or  the  chem- 
icals would  result  only  In  surface  sores. 
The  physicians  testifying  in  behalf  of  plain- 
tiff stated  that  they  could  not  say  with  cer- 
tainty that  any  of  the  metallic  poisons  gener- 
ated by  the  liquid,  except  potash  and  lead, 
had  produced  any  deleterious  effect  upon 
plaintiff;  that  these  two  played  the  Import- 
ant part  as  evidenced  by  his  symptoms. 
They  agreed  that  the  conditions  had  sub- 
jected him  to  the  infiuence  of  the  other  poi- 
sons also.  Plaintiff's  pleadings  did  not  speci- 
fy.the  character  of  metallic  poison  to  which 
his  injuries  were  alleged,  to  be  due.  Jason 
A.  Baker,  the  man  who  employed  plalntiV 
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and  irat  him  to  work,  ctated:  That  they  had 
great  difficulty  in  getting  a  man  for  the 
place.  That  he  had  put  from  15  to  30  men 
to  TTork  at  the  tub  prior  to  plaintiff's  em- 
ployment, and  they  would  quit  In  a  short 
time.  Some  of  them  became  sick,  and  at 
least  one  had  to  seek  medical  treatment 
That  he  did  not  teU  plaintiff  of  this,  because 
be  needed  a  man  for  the  place,  and  on  that 
accoont  did  not  warn  him  of  the  dangers 
of  the  position.  The  evidence  is  sufficient  to 
lopiwrt  the  Terdict  that  the  plaintiff's  in- 
juries were  due  to  absorption  of  metallic 
and  chemical  poisons,  principally  lead  and 
caustic  soda,  and  that  this  was  brought 
about  by  actnal  contact  with  the  poisons. 
The  eridence  was  sufficient  to  authorise  the 
trial  court  to  submit  as  an  issue  whether 
the  vapMs  contained  poison  which  affected 
plaintiff  by  Inhalation;  but  whether  we 
could  approve  their  verdict  upon  this  grotmd 
alone  is  another  question.  In  the  present  at- 
titude of  the  case  the  Jury  are  presumed  to 
bare  based  their  verdict  upon  the  Issue 
wliich  the  evidence  fully  sustains.  This,  In 
effect,  disposes  of  the  assignments  assailing 
the  Judgment  on  the  ground  that  the  court 
•honld  have  directed  a  verdict  for  defendant, 
and  also  the  one  complaining  because  the 
court  refused  to  withdraw  from  the  consid- 
eration of  tlie  Jury  the  issue  as  to  whether 
the  poison  conld  have  been  the  result  of  In- 
baling  the  vapors. 

It  is  plain  that  the  plaintiff  Is  not  shown 
to  have  aasomed  the  risk,  for  the  reason  that 
the  dangers  were  latent,  and  not  open  to 
the  observation  of  one  not  learned  In  chem- 
litry.  Plaintiff  was  an  ordinary  laborer, 
did  not  apply  for  that  particular  task,  claim- 
ed no  special  knowledge,  and  the  testimony 
of  Baker  shows  that  he  knew  that  plaintiff 
was  not  aware  of  the  risks  he  was  assuming, 
nor  can  we  say  as  a  matter  of  law  that  plain- 
tiff should  have  learned  by  experience  that 
the  danger  of  poisoning  was  present  It  by 
no  means  follows  that  surface  bums  and 
atlnglng  sensations  produced  by  particles  of 
the  liquid  would  put  a  man  of  ordinary  in- 
formation on  notice  that  he  was  in  danger 
of  poison  by  absorption.  That  he  was  put 
to  work  there  without  warning  of  unusual 
danger  was  a  tacit  assurance  by  the  master 
that  no  unusual  danger  was  to  be  appre- 
hended. The  Issues  of  latent  danger,  and 
knowledge  thereof  on  the  part  of  plaintiff, 
acquired  before  bis  injuries,  were  properly 
•nbmltted  In  the  main  charge. 

What  seems  to  be  regarded  as  the  most 
•erions  question  presented  on  this  appeal  Is 
contained  in  the  sixth  assignment,  complain- 
ing of  the  refusal  of  the  trial  court  to  re- 
Mrict  the  Jury  to  the  consideration  of  lead 
poison  and  caustic  soda  as  the  cause  of 
plaintiff's  injuries.  As  before  stated,  plain- 
tiff did  not  allege  that  his  injuries  were 
doe  to  any  particular  poison  contained  in 
the  Uquld,  bat  averred  generally  that  the 
Uqald  contained  the  several  chemical  and 


metallic  poisons  testified  about  tt  was 
shown  that  the  liquid  contained  several 
kinds  of  metals  deleterious  to  health,  and 
that  plaintiff  bad  been  exposed  alike  to  the 
action  of  all.  The  plaintiff's  physicians  agree 
that  he  is  suffering  from  metallic  and  chem- 
ical poisons  due  to  his  work  about  the  vat 
but  can  be  certain  of  only  two,  viz.,  lead 
and  potash.  We  do  not  think  this  authorized 
the  trial  court  to  take  from  the  Jury  the 
consideration  of  the  other  harmful  substan- 
ces to  which  plaintiff  had  been  exposed  by 
the  negligence  of  defendants.  If  this  were 
true,  then.  If  the  physicians  had  all  agreed 
that  he  was  suffering  from  metallic  and 
chemical  poison,  due  to  his  work  about  the 
vat  but  had  confessed  their  Inability  to  say 
definitely  which  of  the  poisons  had  produced 
the  bad  results.  It  would  have  been  the  du- 
ty of  the  trial  court  to  instruct  a  verdict  for 
defendants,  notwithstanding  plaintiff  was 
shown  generally  to  have  been  injured  by  the 
negligence  of  defendants  as  alleged,— a  propo- 
sition manifestly  unsound. 

The  evidence  on  the  question  of  liability 
la  sufficient  to  support  the  v«Hllct  The 
amount  of  the  verdict  la  not  complained  of. 

For  the  reasons  given,  the  Judgment  la 
affirmed.    Affirmed. 


GORDON  et  aL  T.  HALL  «t  aL 

(Cooit  of  Civil  Appeals  of  Texas.     May  28, 

1902.) 

TRBSFABS  TO  TRT  TITLB-COUMON  SOURCB  OV 
TITLH  —  EVIDENCB— EFFECT— BURDEN  OF 
PROOF— PRIOR  JUDGMENT  AS  MUNIMENT  OF 
TITLE  —  CONSTRUCTION  —  POSSESSION  AS 
SHOWING  TITLE-DISPOSITION  ON  APPEAI^ 
TITLE  IN  COMMON  —  GRANTOR  —  ISSUE— EX- 
PENSE OF  DEFENDING  TITLE  —  LIEN  ON 
LAND. 

1.  Where,  in  trespass  to  try  title.  It  appears 
that  one  plaintiff  claimg  as  heir  of  T.,  and  the 
other  a8  grantee  of  other  heirs,  and  that  de- 
feudant,  while  in  possession,  received  a  deed 
from  tlie  arrantee  of  T.'s  executor,  and  also 
one  from  'T.'s  remaining  heir,  nnder  which  con- 
veyances he  had  maintained  suit  to  quiet  title 
against  outside  claimants,  and  no  other  do- 
raigumeut  of  defendant's  title  la  shown,  the 
parties  will  be  held  to  claim  under  T.  as  a 
common  source  of  title. 

2.  Where,  in  trespass  to  try  title,  plaintiff 
Piroves  a  common  source  of  title,  and  a  superior 
title  in  himself,  deraigued  therefrom,  it  de> 
TolTes  on  defendant  to  meet  the  prima  facie 
case  thus  made  by  provinj;  title  in  himself 
deraigned  from  a  title  superior  to  the  com- 
mon source;  and  this  onus  la  not  affected  by 
the  fact  that  defendant  may,  while  in  posses- 
sion, have  takeu  his  conveyances  from  the 
common  source  merely  for  the  purpose  of  "buy- 
ing bis  peace." 

3.  The  findiuKS  on  which  a  judgment  quieting 
title  niEcaiust  unknown  heirs  was  based  were 
that  H.,  the  plaintiff,  was  in  possession,  clnim- 
iuK  under  mesne  conveyances  from  T.,  who  had 
acquired  title  by  virtue  of  an  ap^ement  with 
the  ancestor  of  the  unknown  heirs,  defined  by 
an  oral  partition  between  his  and  the  ances- 
tor's executors.  H.  was  afterwards  made  de- 
fendant in  trespass  to  try  title  by  the  h(>irs 
of  T.,  and  pleaded  this  Judg:ment.  Held,  that 
the  judcment  was  iueEfectunl  to  show  title  in 
H.  8«iperior  to  that  devolving  on  the  hiirs  of 
X.,  who  waa  the  common  source  of  title,  since 
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H.'s  pelcovery  was  only  by  Tirtne  of  the  superior 
title  lodged  in  T.  by  the  transactions  ad- 
judicated, and  since,  his  right  relating  but  to  a 
portion  of  the  laud  in  controversy,  his  recovery 
inured  to  the  heira  of  T.  as  tenants  in  com- 
mon  with   him. 

4.  Proof  of  mere  possession  at  the  time  of  re- 
ceiving conveyances  from  the  common  source, 
without  more,  is  insnflScient  as  a  showing  of  ti- 
tle superior  to  the  common  source  to  defeat  the 
action  of  one  who  shows  common  source,  and 
superior  title  deralgned  thereunder. 

5.  Where  it  appears  that  appellee  has  some 
evidence  showing  a  right  to  recover,  and  which 
should  be  considered  by  a  jury,  the  court  of 
civil  appeals,  on  reversing  judgment  in  hia 
favor,  will  not  render  judgment  for  appellant, 
bat  will  remand  the  case. 

On  Request  for  Further  Rulings. 

1.  Since,  in  trespass  to  try  title,  where  plain- 
tiff shows  common  source  and  superior  title 
deraigned  therefrom,  defendant  can  only  re- 
cover by  showing  title  in  himself  derived  from 
a  title  paramount  to  the  common  source,  there 
is  no  issue  in  the  first  instance  as  to  the  ex- 
istence of  title  in  the  common  grantor,  and 
hence  plaintiff's  evidence  thereof  is  rightly  ex- 
cluded. 

2.  When  defendant  In  trespass  to  try  title 
pleads  and  claims  the  exclusive  benefit  of  a 
judgment  against  outside  parties  quieting  title 
in  him,  he  cannot  ask  that,  in  case  of  plaintiff's 
recovery,  the  expense  of  the  former  litigation 
be  decreed  to  be  a  lieii  in  his  favor  on  the  land. 

Appeal  from  district  court,  Grayson  county; 
Rice  Maxey,  Judge. 

Trespass  to  try  title  by  W.  D.  Gordon  and 
another  against  H.  L.  Hall  and  others.  From 
a  Judgment  for  defendants,  entered  on  a  di- 
rected verdict,  plaintiffs  appeal.    Reversed. 

W.  J.  Brown  and  A.  Im  Beaty,  for  appel- 
lants. Head  &  Dillard  and  WoUei  Hare  & 
Semple,  for  appellees. 


NEILIi,  J.  This  suit  was  brought  on  the 
15th  day  of  November,  1900,  by  the  appel- 
lants, W.  D.  Gordon  and  Allen  A.  Townes, 
against  appellees,  H.  L.  Hail,  J.  W.  Mark- 
bam,  M.  Clountz,  and  J.  H.  Bounds,  in  the 
form  of  an  action  of  trespass  to  try  title  to 
recover  and  obtain  a  partition  of  the  Joseph 
Reese  840-acre  survey  situated  In  Grayson 
county,  Tex.  Gtordon  claims  an  undivided 
three-fifths,  and  Townes  an  undivided  one- 
flf  th  interest  In  the  land,  and  they  alleged  that 
appellees  owned  the  other  one-flfth.  The  ap- 
pellees answered  by  plea  of  not  guilty,  the 
statutes  of  3,  6,  and  10  years'  limitations,  Im- 
provements in  good  faith,  and  prayed  judg- 
ment for  title  and  possession  of  the  land  as 
against  the  appellants.  The  case  was  tried 
before  a  jury,  and,  after  the  evidence  was 
heard,  a  verdict  was  peremptorily  Instructed 
for  the  defendants,  and  from  the  judgment 
entered  on  it  tbis  appeal  is  prosecuted. 

The  evidence  shows  that  the  land  in  qnea- 
tlon  was  patented  on  the  7tb  d^y  of- May, 
18T2,  to  the  beirs  of  Joseph  Reese,  by  virtue 
of  duplicate  certificate  No.  167,  issued  Jan- 
uary 5,  1858,  in  lien  of  headrlgbt  certificate 
No.  743,  issued  January  25,  1838.  Original 
certificate  No.  743  was,  by  order  of  the  .pro- 
bate court  of  Brazoria  county,  Tex.,  made  In 


partition  proceedings  of  tbe  estate  of  Joseph 
Reese,  sold  on  the  first  Tuesday  of  June,  1867, 
to  C.  K.  Reese,  a  son  of  the  original  grantee. 
The  report  was  duly  confirmed  by  the  court, 
and  a  deed  made  to  the  purchaser  In  pursu- 
ance of  the  order  of  confirmation.  It  is  ad- 
mitted that  G.  K.  Reese  acquired  title  to  tbe 
certificate  by  virtue  of  said  proceedings  and 
sale.  From  tbe  statement  of  facts  before  us. 
It  appears  undisputed  that  C.  K.  Reese  en- 
tered Into  a  contract  with  R.  J.  Townes,  by 
the  terms  of  which  tbe  latter  was  to  procure 
a  duplicate  certificate  in  lieu  of  certificate  No. 
743,  and  for  his  services  tbe  former  agreed  to 
give  him  (Townes)  one-fourth  of  the  duplicate 
certificate.  C  K.  Reese  died  In  1858,  leaving 
a  will,  by  which  he  bequeatbed  to  bis  exec- 
utors, A.  O.  McCormick  and  B.  Stevens,  all 
his  property,  to  be  held  by  them  to  trust  for 
the  benefit  of  his  children,  and  to  be  conveyed 
by  his  executors  to  bis  children,  share  and 
share  alike,  as  they  became  of  age.  His  ex- 
ecutors were  not  required  to  give  bond,  and 
they  were  made  by  tbe  will  guardians  of  tbe 
children,  and  clothed  with  full  power  to  man- 
age his  estate  Independent  of  tbe  probate 
court  The  will  was  duly  probated,  and  Mc- 
Cormick only  qualified  as  executor.  He  in- 
ventoried three-fourths  of  tbe  certificate  as 
belonging  to  the  estate  of  his  testator.  The 
agreement  made  between  C.  K.  Reese  and  R. 
J.  Townes,  by  which  tbe  latter  was  to  pro- 
cure a  duplicate  certificate  of  certificate  No. 
743,  and  receive  for  his  services  one-fourth  of 
such  certificate,  was  recognized  by  McCor- 
mick, as  executor  of  tbe  estate  of  C.  K.  Reese. 
Townes  procured  a  duplicate  of  certificate  No. 
743,  the  duplicate  being  No.  167,  and  placed 
It  in  the  hands  of  H.  B.  Taylor,  of  Fannin 
county,  for  location.  In  1880  a  part  of  the 
duplicate  certificate  was  located  on  tbe  land  In 
controversy  to  Grayson  county,  and  patent  is- 
sued May  17,  1872,  to  Joseph  Reese,  bis  beirs 
and  assigns.  R.  J.  Townes  died  to  1875, 
leavtog  a  will,  by  which  be  appototed  Chas. 
S.  West  todependent  executor.  A.  G.  Mc- 
Cormick, as  independent  executor  of  Chas.  K. 
Reese,  and  Chas.  S.  West,  as  todqtendent  ex- 
ecutor of  R.  J.  Townes,  made  a  verbal  agree- 
ment by  which  they  agreed  that  West,  as  In- 
dependent executor  of  R.  J.  Townes,  was  to 
have  tbe  survey  to  controversy  and  another 
tract  of  160  acres  of  land  in  Grayson  county, 
located  by  tbe  same  certificate,  and  that  A. 
Q.  McOormlck,  as  executor  of  the  estate  of 
Cbas.  K.  Reese,  was  to  have  the  unlocated 
balance  of  said  certificate.  O.  8.  West,  as 
executor  of  Townes,  In  1875  executed  a  deed 
to  H.  B.  Taylor,  conveytog  the  undivided  160 
acres  of  tbe  land  in  controversy  and  also  160 
acres  to  Grayson  county,  located  by  virtue  of 
the  same  certificate.  On  September  28,  1898, 
H.  B.  Taylor,  by  bis  deed  of  that  date,  con- 
veyed to  appellee  H.  L.  Hall  tbe  undivided 
160  acres  of  tbe  lands  to  controversy.  The 
deed  recited  that  It  was  the  land  conveyed  to 
H.  E.  Taylor  by  C.  S.  West,  as  executor  of 
R.  J.  Townes,  who  died  to  186S.    He  left  sor^ 
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Ttrlng  him  aa  hla  only  heirs  flve  cbUdren, 
whose  names  are  Allen  R.  Townes  (one  of  the 
appellants),  N.  Cobb  Townes,  Mrs.  MUa  X. 
Morris,  Mrs.  Pattie  K.  Rector,  and  Mrs.  PoUle 
T.  Carlton.  Mrs.  Carlton,  as  one  of  the  belrs 
of  Townes,  joined  by  ber  husband,  Fred  Carl- 
ton, on  the  7tb  day  of  August,  1898,  by  deed 
ot  that  date,  conveyed  to  appellee  H.  L.  Hall 
her  nndlTlded  one-fifth  interest  In  all  the  lands 
ioTolTed  In  this  suit,  the  deed  reciting  that 
the  interest  conreyed  was  that  to  which  she 
was  entitled  as  an  heir  at  law  of  Robt.-  J. 
Townes.  In  October,  1900,  prior  to  the  instl- 
tntioD  of  this  suit,  N.  Cobb  Townes,  Mila  T. 
Morris,  and  Pattie  E.  Rector  conveyed  all  thdr 
mdiTided  Interest  In  the  land  in  controversy 
to  the  appellapt  W.  D.  Gordon.  In  the  ab- 
stract of  title  filed  In  this  case  by  the  appellee 
H.  L.  Hall  the  deeds  from  H.  B.  Taylor  and 
the  one  from  Pollle  T.  Carlton  and  husband, 
above  described,  appear;  and  there  is  also 
set  out  in  bis  abstract  of  title  a  Judgment  ren- 
daed  in  March,  1900,  by  the  court  of  civil 
appeals  of  the  Fifth  supreme  Judicial  district 
of  Texas,  in  the  case  of  H.  L.  Hall  v.  Un- 
known Heirs  of  Joseph  Reese  (No.  2,768), 
quieting  Hall's  title  and  possession  of  the  land 
in  controversy.  The  opinion  of  the  court  re- 
cites the  facts  upon  which  the  Judgment  was 
rradered,  and  it  appears  therefrom  that  it  was 
based  upon  the  findings  that  R.  J.  Townes  ac- 
quired title  thereto  by  virtue  of  his  agree- 
ment, hereinbefore  stated,  with  C.  K.  Reese, 
and  the  partition  made  by  their  executors 
above  referred  to,  and  that  Hall  was  in  pos- 
session of  the  premises,  claiming  the  same 
through  Townes,  as  his  source  of  title,  by  vir- 
tue of  the  deeds  made  to  him  (Hall)  by  Tay- 
lor and  Pollie  T.  Carlton.  The  opinion  is  re- 
ported under  the  style  of  "Hall  v.  Reese's 
Heirs"  in  58  S.  W.  074,  and  is  here  referred 
to  for  the  purpose  of  verifying  our  holding 
that  it  is  baaed  upon  the  findings  stated.  The 
other  appellees  claim  through  Hall  on  con- 
tiactB  made  subsequent  to  bis  purchase  from 
Xajlor  and  Mrs.  Carlton. 

These  undisputed  facts,  standing  alone,  in 
onr  opinion  conclusively  show  that  appel- 
lants and  appellees  clahn  title  to  the  land  in 
controversy  through  R,  J.  Townes  as  a  com- 
mon source,  and  that  under  such  source  ap- 
pellants have  title  to  four-fifths  and  appel- 
lees one-fifth  of  the  premises.  "Evidence 
that  the  defendant  claims  title  under  the 
common  grantor  is  prima  facie  proof  that 
such  grantor  had  the  title  at  the  time  he 
undertook  to  convey  the  right  which  the 
defendant  claims,  and  this  necessarily  in- 
volves the  assumption  that  be  had  acquh«d 
the  title  of  all  previous  owners.  The  true 
role  as  to  proof  of  common  source  means 
this,  if  It  means  anything.  The  rule  is  stot- 
ntory  in  this  state,  and  to  permit  a  defend- 
ant to  defeat  Its  operation  by  showing  the 
nakei  fact  that  previous  to  the  time  the 
grantor  nndertoolc  to  convey  some  third  par- 
ty bad  title  would  render  it  nugatory. 
*  *    *    Since  plaintiff  must  prove  his  title 


in  order  to  recover,  it  would  seem  that  when 
he  has  shown  title  under  the  common  source, 
proof  by  defendant,  however  made,  that  the 
common  grantor  had  no  title,  ought  to  be  a 
defense.  But  •  •  •  evidence  merely  of 
title  In  some  one  anterior  to  the  conveyance 
of  the  common  grantor  does  not  make  such 
proof."  Rice  v.  Railway  Co.,  87  Tex.  93,  26 
S.  W.  1018, 47  Am.  St  Rep.  72.  "The  effect  of 
proof  of  common  source  by  the  plaintiff  can- 
not be  met  and  overcome  by  the  defendant 
merely  by  showing  that  he  claims  the  land 
under  another  source  of  title,  which  is  de- 
fective, and  legally  Insufilcient  as  evidence 
of  title.  He  can  prove  any  title  which  he 
possesses,  but  he  cannot  escape  from  the  rule 
of  common  source  by  showing  a  different 
claim  of  title  under  muniments  which  do 
not  invest  title  in  him."  Smith  v.  Davis 
(Tex.  Civ.  App.)  47  S.  W.  104.  The  appel- 
lants having  proved  the  common  source  and 
a  superior  title  to  four^flfths  interest  in  the 
land  under  such  source,  it  devolved  upon  ap- 
pellees to  meet  the  prima  facie  case  thus  made 
against  them  by  proving  they  held  title  to 
the  premises  by  virtue  of  a  title  superior  to 
the  common  source.  This  was  not  done  by 
proof  of  the  Judgment  recovered  by  Hall 
against  the  Reese  heirs  In  the  court  of  civil 
appeals,  above  referred  to.  This  Judgment, 
in  our  opinion,  emphasizes  and  strengthens 
appellants' proof  of  common. source.  In  other 
words,  it  demonstrates  conclusively  to  our 
mind  that  Hall  could  not  have  recovered  in 
that  case  without  showing  that  the  title  of 
the  Reese  heirs  had  been  devested  and  pass- 
ed from  them  to  R.  J.  Townes,  and  that  he 
(Hall)  held  title  under  Townes.  Though  his 
Interest  acquired  through  Townes  was  only 
one-fifth,  yet  it  entitled  him  to  recover  pos- 
session of  the  entire  tract  But  his  recovery 
inured  to  the  benefit  of  Townes'  other  heirs 
or  their  grantors,  who  were  bis  tenants  in 
common.  If,  as  Hall  contends,  bis  purchase 
from  Taylor  and  Mrs.  Carlton  was  merely 
for  the  purpose  of  "buying  his  peace,"  it 
still  devolved  upon  him  to  show  that  he  held 
possession  of  the  land  by  title  superior  to 
the  one  he  had  acquired  for 'that  purpose. 
The  burden  of  proving  this  was  upon  him,  a 
prima  facie  case  having  been  made  out  by 
appellants  showing  common  source,  and  this 
burden  was  not  met  by  proof  of  the  naked 
fact  of  possession  at  the  time  he  obtained 
the  deeds  from  Taylor  and  Mrs.  Carlton.  He 
offered  no  other  proof  of  title  than  possession. 
This  possession  must  to  have  constituted  ti- 
tle, have  been  of  such  a  nature  and  character 
and  continued  for  such  length  of  time  as 
would  constitute  it  luder  the  statute  of  lim- 
itations. As  to  whether  the  evidence  shows 
he  bad  acquired  title  by  limitations  prior  to 
the  tbne  of  his  purchase  from  Mrs.  Carlton 
was  a  question  of  fact  to  be  considered  by 
the  Jury.  We  will  not  discuss  the  evidence 
upon  this  question,  but  will  say  that  it  is 
certainly  not  of  such  conclusive  character  as 
would  warrant  the  court  in  holding  as  a 
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matter  of  law  that  !t  constituted  title,  and 
In  instructing  a  peremptory  verdict  In  favor 
of  appellees.  The  evidence  upon  tbls  que»- 
tlon  Is  not  materially  different  from  tbat  In 
Hall  V.  Clountz,  63  S.  W.  941,  decided  by 
this  court,  in  which  the  question  of  Hall's 
title  by  limitation  to  a  part  of  the  land  in 
controversy  was  directly  In  issue,  in  which 
It  was  held  that  the  evidence  was  insuffi- 
cient to  show  such  title.  Yet,  in  our  opinion, 
under  the  undisputed  evidence,  the  appel- 
lants in  tbls  case  were  entitled  to  recover 
the  Interest  claimed  by  them  in  the  land 
sued  for,  If  it  were  not  for  appellees'  claim 
of  title  under  the  statute  of  limitations  and 
the  evidence  introduced  by  them  upon  It. 
This,  in  our  Judgment,  is  the  only  Issue  In 
the  case,  and,  were  it  not  that  there  Is  some 
evidence  upon  it  entitling  It  to  be  determin- 
ed by  a  Jury,  we  would,  without  hesitation, 
reverse  the  Judgment  of  the  court  below, 
and  render  Judgment  here  for  appellants. 

Under  this  view  of  the  case,  it  Is  unneces- 
sary for  us  to  consider  any  of  the  assign- 
ments of  error  made  by  appellants  upon  the 
exclusion  of  evidence  offered  by  them. 

The  Judgment  of  the  district  court  Is  re- 
Terse<I,  and  the  cause  remanded. 

On  Request  of  Appellants  for  the  Court  to 
Pass  Upon  Other  Assignments  of  Error. 

(June   25,   1902.) 

As  the  undisputed  evidence  shows  that 
appellants  and  appellees  deralgn  title  from 
a  common  source,  and  the  evidence  excluded 
was  for  the  purpose  of  showing  title  In  such 
source,  we  deemed  It  unnecessary  to  pass 
upon  the  assignments  of  error  which  com- 
plain of  the  rejection  of  such  evidence.  If 
appellants'  title  under  the  common  source 
Is  superior  to  appellees',  the  latter  cannot 
recover  without  showing  the  existence  of  a 
title  independent  of  and  superior  to  the  one 
emanating  from  such  source,  and  that  they 
hold  under  such  independent  and  superior 
title.  Therefore  it  Is  Immaterial  whether 
the  common  graptor  of  both  parties  had  title 
or  not,  and  there  could  be  no  such  Issue  be- 
tween them  for  the  admission  of  the  evidence 
upon. 

As  the  evidence  shows  that  appellees  con- 
tended throughout  the  trial  that  the  Judg- 
ment In  the  case  of  Hall  v.  Reese's  Heirs 
(Tex.  Civ.  App.)  58  8.  W.  974,  did  not  Inure 
to  appellants'  benefit,  that  they  could  claim 
nothing  by  virtue  of  It,  that  It  Inured  to  ap- 
pellees' benefit  alone,  and  that  appellees 
claimed  title  Independent  of  such  Judgment, 
we  deemed  It  unnecessary  to  pass  upon  the 
questions  raised  by  the  assignments  which 
complain  of  the  court's  overruling  appellants' 
exceptions  to  that  part  of  appellees'  first 
supplemental  petition  which  alleges  certain 
expenses.  Including  attorney's  fees,  traveling, 
etc..  Incurred  in  the  prosecution  of  such  suit, 
and  asks,  in  the  event  of  appellants'  recovery 
of  the  land,  they  be  charged  with  such  ex- 
penses, and  that  they  be  decreed  a  lien  upon 


the  premises  In  appellees'  favor.  This  we 
deemed  for  the  reason  that  no  court  In  the 
face  of  such  contentions  would  permit  a  re- 
covery by  appellees  for  such  expenses.  How- 
ever, we  are  of  the  opinion  tbat  the  excep- 
tions to  the  supplemental  petitloa  abonld 
have  been  sustained. 


LATTIMORB  v.  PROVINB  «t  aL' 

(Conrt  of   Civil   Appeals  of  Texas.     Nov.   9, 

1901.) 

VENDOR'S  UBN  NOTE— ASSIQNMBNT  AFTBB 
llATURITT— VENDOR'S  PRBVIOUS  RELEASES 
—EFFECT— SUBSEQUENT  CONVEYANCES— NO- 
TICE TO  VENDOR— SEPARATE  TRACTS— OR- 
DER OF  LIABILITY— INVERSE  ORDER  OF 
ALIENATION— RELEASE  OF  PRIOR  LIABILI- 
TIES—SUBSEQUENT  VENDEE'S  ASSUMPTION 
OF  LXABIUTY— EFFECT  OF  RELEASES. 

1.  An  assignee  of  a  vendor's  lien  note  after 
maturity  takes  subject  to  the  equities  of  per- 
sona previously  receiving  conveyances  from  the 
vendee,  accompanied  by  releases  given  by  the 
vendor. 

2.  A  vendor  retaining  a  lieu  on  land  plat- 
ted by  the  vendee  for  town  lot  purposes  Is 
charged,  by  the  recording  of  the  plat  and  sab- 
sequent  conveyances,  with  constructive  notice 
of  the  platting,  of  sales  by  recorded  deeds  to 
purchasers  entering  into  possession,  of  the 
warranties  in  such  deeds,  and  of  the  order  of 
alienation. 

3.  Where  a  vendor  retaining  a  lien  on  land 
platted  by  the  vendee  for  town  lot  purposes  re- 
leases a  lot  on  its  conveyance  to  a  pnrcbaser,  he 
thereby  relieves  from  his  lien  lots  previously 
conveyed  to  the  value  of  the  lot  released;  the 
lots  being  subject  to  the  lien  in  the  inverse  or- 
der of  their  alienation. 

4.  The  assignee  of  a  vendor's  lien  note  ia 
bound  by  the  previous  act  of  the  vendor  in  re- 
leasing a  parcel  of  the  land  on  its  conveyance 
b^  the  vendee,  whereby  the  lien  on  parcels  pre- 
viously conveyed  by  the  vendee  is  proportion- 
ately reduced, 

6.  A  vendee  platted  the  land  into  town  Iota, 
and  conveyed  a  part  to  a  grantee,  who  assumed 
a  proportionate  share  of  the  vendor's  claim,  the 
assumption  being  secured  by  lien  reserved  in 
the  deed.  Afterwards,  on  the  conveyance  of 
lots  to  purchasers,  the  vendor,  at  the  vendee's 
request,  released  them  from  his  lien,  the  ven- 
dee receiving  sometimes  a  part,  sometimes  all, 
the  purchase  money.  Held,  that  the  lieu  secur- 
ing the  grantee's  assumption  was  also  released, 
and  could  not  afterwards  be  foreclosed  by  the 
vendor's  assignee. 

Appeal  from  district  court,  Tarrant  coun- 
ty. 

Suit  by  O.  8.  Lattlmore  against  B.  W. 
Provlne  and  others.  From  a  Judgment  for 
plaintiff,  but  refusing  foreclosure  of  certain 
liens  securing  his  claim,  he  appeals.  Affirm- 
ed. 

James  Gilford  Browning  and  Prnlt  A 
Smith,  for  appellant  N.  H.  Lasslter,  O. 
Von  Carlowlta,  Orrick  &  Terrell,  Q.  T.  More- 
land,  and  B.  W.  Floumoy,  for  appellees. 

HUNTER,  J.  This  la  a  suit  upon  a  prom- 
issory note  of  $5,000  executed  by  E.  W. 
Provlne  and  F.  M.  Marple  to  Sam  Evans  oa 
tbe  20th  day  of  August,  1880,  due  five  years 
after  date,  and  by  said  Evans  sold  and  as- 
signed to  appellant  on  the  15th  day  of  April, 
1899,  which  transfer  was  duly  recorded  ob 
'  Writ  ot  error  denied  br  lupreme  ' 
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tbe  8tb  day  of  Januaiy,  1901.  This  note 
W8«  given  for  part  of  the  purchase  money 
doe  to  the  said  Evans  on  a  small  tract  of 
land  lying  to  the  auburbs  of  Pt  Worth,  and 
a  reodor's  Hen  on  said  land  was  expressly 
retained  in  the  deed  of  conveyance  executed 
br  tbe  said  Evans  to  said  Provlne  and  Mar- 
pie,  who  afterwards  divided  said  land  into 
blocks  and  lots,  and  sold  the  same  to  ra- 
rions  and  divers  persons.  The  deed  from 
Erans  to  Provlne  and  Marple  was  duly  re- 
corded on  August  22,  1890.  It  was  admitted 
that  (4.400  had  been  paid  to  Evans  on  said 
note  before  he  assigned  It  to  appellant,  and 
that  there  was  a  balance  due  thereon  at 
the  date  of  this  Judgment  of  $1,805.40,  and 
personal  Judgment  was  rendered  in  the  dis- 
trict court  for  that  amount  in  favor  of  ap- 
pellant, but  because  the  court  below  refused 
to  find  and  enforce  certain  vendor's  liens  on 
certain  lots  he  has  prosecuted  this  appeal. 
The  record  In  this  case  Is  voluminous,  and 
the  tales  and  transactions  are  many  and 
varied,  bat,  as  they  are  nearly  all  evidenced 
by  irrltten  Instruments,  abstracts  of  which 
are  contained  In  tbe  record,  we  deem  it  on- 
necessary  to  incumber  this  opinion  with  de- 
tailed conclusions  of  facts.  The  material 
facts  of  the  case  necessary  to  an  under- 
standing of  this  opinion  are  as  follows: 
Sam  Evans  held  a  vendor's  Hen  on  all  the 
lots  to  secure  his  $5,000  note  dated  August 
20,  1890.  On  October  9,  1890,  F.  M.  Mar- 
ple conveyed  all  of  his  undivided  half  Inter- 
est In  all  the  lots  except  1  and  7  In  block 
1  and  5,  6  and  9  in  block  2,  to  Lewis  F. 
Butler,  who  paid  him  $1,162.50  in  cash,  and 
assamed  and  promised  to  pay  to  Evans  $2,- 
500,  one-half  of  the  note  aforesaid.  A  lien 
vas  expressly  retained  in  tbe  deed  to  secure 
the  payment  of  said  sum.  This  deed  was 
filed  for  record  on  the  day  of  Its  date,  and 
duly  recorded.  Butler  conveyed  his  Interest 
non  afterwards  to  R.  W.  Marple,  and  on 
August  3,  1881,  said  Provlne  and  R.  W.  Mar- 
ple conveyed  lots  2,  12,  13,  16,  17,  and  18  In 
block  1,  and  lots  1,  2,  3.  4,  11  to  18,  in  block 
2.  inclusive,  to  A.  J.  Dixon,  which  deed  was 
recorded  November  30,  1801.  In  consider- 
ation of  this  conveyance  Dixon  assumed  and 
promised  to  pay  the  $5,000  note  due  to  Evans, 
and  a  lien  was  expressly  retained  in  the  deed 
to  secure  the  promise.  Before  either  of  the 
sales  mentioned  above,  Provlne  and  Marple 
conveyed  lot  7  In  block  1  by  general  war- 
noty  deed  to  James  A.  HarralL  The  date 
of  this  conveyance  is  given  in  appellant's 
brief  and  the  record  as  August  11,  1890, 
which,  it  will  be  observed.  Is  prior  to  tbe 
date  of  Evans'  deed  to  them.  It  was  record- 
ed Septembo'  18,  1890,  and  consequently  nei- 
ther the  Butler  nor  the  Dixon  assumption 
fixed  any  lien  upon  this  lot,  but  It  was  sub- 
ject alone  to  Evans'  lien.  Indeed,  tbe  rec- 
ord shows  that  this  lot  was  excepted  from 
tbe  sale  to  Butler,  and  was  not  embraced 
UDong  the  lots  sold  to  Dixon.  On  the  3d  day 
of  November,  1890,  Provlne  and  Butler  con- 


veyed to  Bums  &  Noble  lot  6  in  block  1,  aft- 
er having  conveyed  to  Clarence  Wallace,  by 
general  warranty  deed,  on  November  1, 1890, 
lot  7  In  block  2,  and  these  were  the  first 
three  lots  sold  ofT  after  the  subdivision  was 
made.  Lot  6  and  7  in  block  1  belong  now 
to  R.  0.  Kinder,  and  lot  7  in  block  2  belongs 
to  the  Waples-Platter  Grocer  Company,  and 
the  vendor's  lien  held  by  Evans  has  never 
been  expressly  released  on  the  Kinder  luts. 
But  the  record  shows  that  all  other  lots  up- 
on which  tbe  plaintiff  claims  a  foreclosure 
of  the  IJvans  lien  had  been,  between  July  6, 
1891,  and  April  28,  1894,  expressly  released 
by  Instruments  duly  executed  by  Evans,  and 
placed  upon  record  before  the  plaintiff,  I>at- 
tlmore,  became  the  owner  of  the  $5,0U0  note, 
except  two  or  three  lots,  the  releases  of 
which  were  established  by  oral  evidence,  and 
do  not  appear  to  have  been  recorded;  but, 
as  the  owners  of  these  lots  were  in  actual 
possession  at  the  time  and  before  Lattimore 
bought  the  note  from  Evans,  and  as  he 
bought  it  long  after  its  maturity,  we  think 
that  he  must  be  held  to  have  had  notice  of 
these  releases,  though  not  placed  upon  rec- 
ord. At  all  events,  having  purchased  the 
note  after  maturity,  he  took  It  subject  to  all 
the  defenses  which  could  have  been  pleaded 
against  it  in  the  hands  of  Evans.  On  Au- 
gust 1,  1893,  the  Chicago,  Rock  Island  ft 
Texas  Railway  Company  condemned  for  rail- 
way purposes  12  lots  in  block  2  by  proper 
legal  proceedings  in  the  county  court  of 
Tarrant  county,  and  paid  into  that  court  the 
sum  of  $3,600,  which  was  accepted  and  re- 
ceived by  Evans,  Provlne,  and  Marple,  and 
Dixon  in  full  satisfaction  of  the  rights  and 
liens  of  tbe  said  owners  and  llenholders  on 
said  12  lota.  Of  this  sum,  It  seems,  Evans 
agreed  to  accept  $2,000,  and  credit  his  note 
therefor,  and  surrendered  the  balance  of 
$1,600  to  Provlne  and  Marple,  for  which 
amount  no  credit  was  placed  upon  the  $5,000 
note.  After  April  28.  1894,  the  date  of  the 
last  release  executed  by  Evans,  and  between 
May  11.  1894,  and  June  14,  1899,  appellant 
at  different  dates  became  the. owner  of  six 
lots  which  had  been  sold  off  by  Provlne  and 
Marple  after  the  dates  of  the  sales  of  th« 
Kinder  lots  and  the  Waples-Platter  lot  afore- 
said, as  follows:  Lot  12,  block  1,  sold  by 
Provlne  and  Marple  to  Dixon  August  8, 
1891.  Lattimore  bought  It  August  17,  1899, 
after  he  boiight  the  Evans  note  which  he 
then  held.  Lot  3,  block  1,  sold  by  Provlne 
and  Marple  to  Muslck  July  6,  1891.  Lat- 
timore bought  It  June  6,  1899,  after  he 
bought  the  Evans  note.  Lots  4,  5,  14,  and 
15  in  block  1,  sold  by  Provlne  and  Marple 
to  Edwards  May  11,  1894,  and  to  Lattimore 
as  follows:  Lot  6,  January  2d.  Lattimore 
assuming  to  pay  $170  of  the  Evans  note;  lot 
14  (the  record  furnishes  no  date  of  deed  to 
Lattimore;  this  lot,  however,  had  been  re- 
leased by  Evans  to  Provlne  and  Marple  on 
April  28,  1894,  before  Edwards  bought  it, 
and  was  not  subject  to  any  U^.^when  Lat- 
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tlmore  bought  It);  lots  4  and  15  od  May  15, 
1S86,  I^ttlmore,  on  lot  4,  assuming  to  pay  on 
the  Evans  note  $200,  and  on  lot  6  $170;  and 
the  others  he  took  subject  to  Evans'  lien. 
The  value  of  the  she  lots  owned  by  Lattlmore 
Is  $200  each,  and  all  were  subject  to  Evans' 
lien  when  he  bought  them,  except  lot  14,  and 
all  were  sold  off  by  Provlne  and  Marple  aft- 
er they  conveyed  the  two  Kinder  lots  and 
the  Waples-Platter  lot.  The  evidence  Is  suf- 
ficient to  warrant  the  conclusion  that  Evans 
knew,  or  at  least  bad  notice  by  the  record, 
of  the  plat  and  deeds  to  subsequent  purchas- 
ers; that  Provlne  and  Marple  had  platted 
the  laud  they  bought  of  him  Into  lots  and 
blocks,  and  were  and  had  been  selling  It  off 
in  lots  to  various  and  divers  persons,  who 
had  recorded  their  deeds  and  were  in  pos- 
Be.sBlon  of  said  lots  (see  Ballard  y.  Carter,  71 
Tex.  164,  8  S.  W.  92;  Davis  v.  Rankin,  50 
Tex.  279;  Burson  v.  Blackley,  67  Tex.  11,  2 
S.  W.  668  et  seq.);  and  that  the  Kinder  lots 
and  the  Waples-Platter  lot  had  been  first 
sold  and  conveyed  with  covenants  of  general 
warranty,  and  that  all  the  rest  were  sold 
afterwards.  The  learned  Judge  of  the  dis- 
trict court  found  that  the  six  lots  owned  by 
appellant  were  worth  $200  each,  and  tolled 
his  lien  $1,200,  leaving  a  Hen  on  the  Kinder 
lots  of  only  $605.40,  upon  the  theory  that 
the  six  lots  acquired  by  appellant  were  each 
and  all  subject  to  tbe  Evans  lien,  and  had 
been  sold  off  after  tbe  Kinder  lots  were  sold, 
and  that  they  were  liable  in  the  Inverse  or- 
der of  alienation.  We  find  no  error  In  the 
result  reached,  for,  as  Evans  had  released 
lot  14  in  block  1,  he  thereby  reduced  his  lien 
on  the  lots  first  sold  off  to  the  value  of  the 
lot  released,  and  Lattlmore  Is  bound  by  the 
action  of  Evans. 

In  Burson  v.  Blackley,  67  Tex.  12,  2  S.  W. 
671,  Justice  Stayton,  in  delivering  the  opin- 
ion of  our  supreme  court,  quotes  with  ap- 
proval, from  Pomeroy's  Equity,  the  follow- 
ing; "When  the  equities  of  the  various  own- 
ers are  unequal,  so  that  their  respective 
parcels  are  liable  In  tbe  Inverse  order  of 
alienation,  If  tbe  mortgagee,  having  notice  of 
this  situation,  releases  a  parcel  which  is 
primarily  liable,  he  thereby  discharges  or 
releases  all  those  parcels  which  are  subse- 
quently liable,  in  tbe  order  of  their  several 
UabilitleB,  from  an  amount  of  the  mortgage 
debt  equal  to  the  value  of  the  parcel  releas- 
ed. If  the  value  of  the  parcel  released 
equals  the  mortgage  debt,  then  all  tbe  sub- 
sequent parcels  are  wholly  relieved  from 
liability;  If  the  value  is  less  than  the  mort- 
gage debt,  the  subsequent  parcels  can  at 
most  be  liable  in  their  order  only  for  the 
excess  of  the  debt  over  such  value."  Pom. 
Eq.  Jur.  1226;  Jones,  Mortg.  722. 

Nor  did  the  court  err  in  refusing  to  declare 
and  enforce  the  Hen  on  the  Kinder  lots  and 
the  Waples-Platter  lot,— whether  the  Waples- 
Platter  lot  had  been  released  or  not,  for  it 
does  appear  from  the  evidence,  and  we  so 
find  and  conclude,  that  Evans  surrendered 


to  Provlne  and  Marple  $1,000  of  money  paid 
on  lots  condemned  in  1893,  which  ought  to 
have  gone  to  reduce  the  lien  on  the  $5,000 
note,— as  the  whole  value  of  the  Rock  Island 
lots  should  have  been  applied  to  tbe  lien 
before  the  Kinder  lots  or  tbe  Waples-Plat- 
ter lot  would  be  liable  at  all;  and,  besides,  it 
appears  that  Evans  released  the  lien  on 
some  eight  or  ten  other  lots,  which.  In  the 
inverse  order  of  their  alienation,  were  liable 
to  their  full  value  before  the  Kinder  lots 
and  the  Waples-Platter  lot  could  be  subject- 
ed, finding,  as  we  do,  that  Evans  had  notice 
of  the  sales  constructive,  if  not  actual. 

The  court  did  not  err  In  refusing  to  fore- 
close the  liens  created  by  Butler's  and  Dix- 
on's assumptions,  because  we  conclude,  as 
the  court  evidently  did  below,  that  Provlne 
and  Marple  had  agreed  to  and  assented  for 
Evans  to  execute  the  releases  to  the  lot  pur- 
chasers at  the  times,  for  the  sums,  and  in 
the  manner  as  testified  by  Evans,  and  tbe 
evidence  establishes  that  in  nearly  every  In- 
stance Provlne  and  Marple  received  part 
of  the  purchase  money  paid  for  said  lots, 
and  requested  the  releases  to  be  made,  and 
in  several  Instances  got  all  of  it. 

These  views  dispose  of  every  material  Is- 
sue raised  in  the  case,  and,  finding  no  error 
in  the  Judgment,  it  Is  afflrmied. 

On  Motion  for  Rehearing. 

(June  21,  1902.) 

We  erred  in  stating  in  our  original  con- 
clusions that  $1,600  of  the  money  paid  into 
court  on  the  condemnation  proceedings  by 
the  Chicago,  Rock  Island  &  Texas  Railroad 
Company  was  never  credited  on  tbe  Evans 
$5,000  note.  Upon  a  closer  examination  of 
the  voluminous  statement  of  facts  we  find 
that  it  was  so  credited.  But,  as  we  find  also 
that  there  were  six  lots  released  by  Evans 
before  be  transferred  the  note  to  Lattimore. 
to  wit,  lots  6,  6,  7,  8,  9,  and  10  in  block  2  of 
said  Provlne  and  Marple  addition,  whicb, 
by  the  Inverse  order  of  alienation,  were  lia- 
ble to  tbe  Evans  vendor's  lien  before  the 
Waples-Platter  and  Kinder  lots,  and  that 
these  lots  were  worth  from  $300  to  $500  each, 
according  to  tbe  evidence  of  Clarence  Wal- 
lace, which  seems  to  be  undisputed,  the  er- 
ror we  made  becomes  harmless,  for  by  rea- 
son of  the  releases  of  these  six  lots  the  Hen 
on  the  Kinder  lots  and  the  Waples-Platter 
lot  was  clearly  released,  and  we  therefore 
overrule  the  motion  for  rehearing. 


BASTHAM  T.  PATT;  et  al.i 

(Court  of  Givll  Appeals  of  Texas.     May  81, 

1902.) 

MORTOAOBS  —  UMITATIONS  —  RENEWAL       OF 

PRINCIPAL  DEBT— PARTNERSHIP— HVI- 

DBNCE— INSTRUCTIONS. 

1.  In  an  action  on  a  note  and  to  foreclose 

a  mortgage,  a  plea  setting  up  that  defendant 


*  RehMU'lns  dented  Jun«  U,  UOI. 
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paid  the  note  by  certain  payments  at  times 
and  in  amounts  stated,  made  to  plaintiff  and 
certain  agents,  respectively,  and  that  plaintiff 
had  a  correct  account  thereof,  but  not  specify* 
ing  what  paymemts  were  made  to  each,  waa 
bad. 

2.  Tiro  partners  executed  a  firm  note,  and 
secured  it  by  a  mortgage  ou  partnership  land. 
Afterwards  one  of  the  paitners  became  sole 
oniier  of  the  land,  and  sold  it.  Thereafter, 
ami  before  limitations  had  run  against  the 
note,  he  personally  renewed  it,  in  con><idera- 
tJun  of  an  extension  of  payment.  Held,  that 
SDcfa  renewal  renewed  and  continued  the  lien 
of  the  mortgage  against  the  purchaser  of  the 
land. 

3.  In  an  action  to  foreclose  a  mortgage,  wi- 
dence  ot  a  partial  payment,  which  was  not 
pleaded,  was  inadmissible. 

4.  A  partnership  executed  a  note  secured  by 
mortgage  on  land  which  afterwards  became  the 
tote  property  of  one  of  the  paitners.  Held,  in 
aa  action  to  foreclose  such  mortgage,  that  evi- 
drnce  that  on  the  dissolution  of  the  firm  the 
other  partner  assumed  all  firm  debts,  inclnd- 
ing  such  note,  was  inadmissible. 

5.  Where,  in  an  action  on  a  note,  defendant 
pleaded  payment  of  yarious  sums  to  plaintiff's 
a^nts,  bat  did  not  allege  or  piore  that  plain- 
tilf  erer  authorized  payment  to  be  made  at 
any  t>auk,  or  that  any  deposit  had  been  made 
in  any  particular  bank,  an  instruction  that 
"when  the  owner  of  a  note,  or  the  agent  of 
SDch  owner,  authorizes  the  obligor  to  deposit 
his  payments  in  a  certain  bank  to  the  credit 
ot  such  owner  or  agent,  then  all  deposits  made 
by  such  debtor  with  such  bank  to  the  credit 
ot  such  owner  or  agent  as  paymeuts  upon  such 
note  wonid  constitute  payment,  whether  the 
owner  or  agent  credited  such  payments  on  such 
note  at  the  time  or  not,"  was  error. 

Appeal  from  dlatrlct  court,  Hill  county; 
Wm.  Poindezter,  .Tudge. 

Action  by  Deiha  EJastham  against  J.  R. 
Patty  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Reycrsed. 

A  G.  Walker  and  Geo.  I.  Jordan,  for  appel- 
lant R.  M.  Vaughan,  T.  P.  Works,  and  J.  E. 
Clark,  for  appelleea. 

UAI.XEY,  C.  J  On  August  20.  1897,  appel- 
lant filed  suit  against  J.  R.  Patty  and  B.  K. 
Brockinton  on  a  note  for  $4,000,  executed  by 
the  firm  of  Patty  &  Brockinton  on  December 
17.  ISiS,  and  to  foreclose  a  deed  of  trust  of 
same  date,  given  by  Patty  &  Brockinton  as  a 
ftrm  and  J.  R.  Patty  and  B.  K.  Brockinton, 
on  sereral  tracts  of  land,  to  secnre  the  pay- 
nMnt  ot  said  $4,000  note;  and  against  the  oth- 
er defendants,  who  had  purchased  in  sever- 
alty  ibe  mortgaged  lands  after  said  deed  of 
trut  was  ezecnted  and  recorded,  to  foreclose 
the  mMtgnge  against  any  Interest  that  they 
might  hare.  Tbe  defendant  Brockinton  hav- 
ing become  insolvent  and  left  the  country, 
and  not  served  with  citation,  the  case  waa  dls- 
Diitged  aa  to  him.  Appellee  Patty  pleaded 
Kveral  Items  of  payment.  Tbe  appellees 
Thompson  and  Iioveless  pleaded  that  they 
purchased  parts  of  the  land  mortgaged  witb- 
ont  actual  notice  of  tbe  existence  of  the 
mortgage,  and  that  after  tbe  note  sued  on  be- 
came due,  to  wit,  on  November  13,  1893,  the 
appellee  Patty,  without  their  knowledge  or 
consent,  renewed  the  note  sued  on  by  Indors- 
ing thereon,  "I  renew  the  within  note,  and 

e»8.w.— Iff 


promise  to  pay  the  same;"  whereby,  they  be- 
ing only  sm-eties,  such  renewal  was  a  release 
88  to  them  and  the  land  tbey  had  purchased. 
Appellant  excepted  to  said  answers,  which 
were  by  the  court  overruled.  The  jury  re- 
turned a  verdict  finding  that  Fatty  had  paid 
tbe  debt.  Judgment  was  rendered  for  defend- 
ants and  against  plaintiff  for  costs.  Plaintiff 
excepted,  and  gave  notice  of  appeal,  assign- 
ed error,  and  brings  this  cause  to  this  court 
for  revision. 

Plaintiff  specially  excepted  to  defendant 
Patty's  plea  of  payment  for  failure  to  specif- 
ically allege  when,  to  whom,  and  how  such 
payments  were  made.  This  exception  was 
overruled,  to  which  ruling  exception  was 
made,  and  error  duly  assigned.  Defendant's 
allegation  is: 

"This  defendant  shows  that  at  tbe  day  and 
date  here  below  given  be  made  cash  payments, 
and  caused  to  be  made  to  plaintiff  and  her 
agents,  and  he  la  entitled  to  credit  on  the  note 
sued  on  in  the  several  sums  so  paid  and  In- 
terest thereon  as  follows: 

February  17,  1880,  cash $1,000  00 

Interest  to  August  20,  1897 1,289  41 

November  13,  1893,  cash 600  00 

Interest  to  August  20,  1897 135  70 

March  9,  1893,  cash 130  00 

Interest  to  August  20,  1897 41  14 

March  11,  1801,  cash 600  00 

Interest  to  August  20,  1897 275  33 

Total   $4,871  58 

"This  defendant,  J.  R.  Fatty,  further  shows 
that  he  paid  to  plaintiff  and  her  agents  cer- 
tain promissory  notes,  as  here  below  shown, 
and  be  is  .  entitled  to  credit,  and  interest 
thereon,  as  follows: 

Octobet  9,  1890,  J.  A.  Bracber's  note  $    392  00 

Interest  to  August  20,  1807 224  19 

December  1,  1800,  J.  A.  Snider's  two 

notes   384  00 

Interest  to  August  20,  1897 222  90 

December   1,   1890,   J.   O.   Bedding's 

four  notes   1,144  00 

Interest  to  August  20,  1897 673  60 

November  8,  1888,  H.  W.  Walls 815  00 

Interest  to  August  20,  1807 268  OS 

November  8,  1888,  J.  R.  B.  and  B. 

A.  Bargus  and  H.  W.  Wall's  notes  120  00 

Interest  to  August  20,  1897 'JO  41 

Total  $3,843  84 

"Defendant  says  he  is  unable  to  give  a 
more  accurate  description  of  said  notes;  that 
plaintiff  has  same  in  her  possession,  and  thin 
defendant  demands  of  her  that  they  be  pro- 
duced or  accounted  for  on  the  trial  of  this 
cause.  This  defendant  further  says  that  he 
at  sundry  other  times  made  payments  to 
plaintiff  on  the  note  sued  on,  and  here  char- 
ges that  plaintiff  has  an  accurate  account  of 
said  payments,  and  here  demands  that  she 
produce  same  on  the  trial  of  this  cause." 

It  will  be  noted  that  said  allegations  fnll 
to  state  to  whom  said  payments  were  made. 
The  defendant.  In  another  part  of  his  petition, 
alleges  that  S.  C.  Upshaw  and  J.  B.  Jones 
were  the  agents  of  plaintiff,  but  it  is  nowhere 
specifically  shown  which  items  of  cash  or 
which  notes  were  paid  to  plaintiff,  TJpshuw, 
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or  Joaea,  respectively.  This  much  plaintiff 
was  entitled  to  that  she  might  be  apprised  of 
what  she  was  required  to  meet.  If  Patty  was 
unable  to  set  forth  to  whom  the  various 
items  were  paid,  then  he  should,  by  proper 
averments,  show  why  he  could  not  do  so; 
which  was  not  done.  His  allogntion  that 
"plaintiff  has  au  accurate  account  of  said  pay- 
ments," etc.,  is  not  sufflclont  to  relieve  him 
of  making  proper  averments.  While  the  point 
Is  not  raised,  we  suggest  In  view  of  another 
trial,  that  the  charging  of  Interest  on  the 
cash  paid  as  shown  by  defendant's  plea  of 
payment  is  not  In  accordance  with  the  meth- 
od adopted  by  our  supreme  court  in  determin- 
ing the  result  when  partial  payments  are  made 
on  an  indebtedness,  in  the  absence  of  an 
agreement  as  to  the  application  of  said  pay- 
ments. See  Tooke  v.  Bonds,  29  Tex.  420; 
Odle  V.  Frost,  5»  Tex.  688;  Clark  v.  Brovm, 
48  Tex.  212.  We  are  of  the  opinion  that  the 
court  erred  in  not  sustaining  said  special  ex- 
ception. 

Appellant  complains  ot  the  action  of  the 
court  In  overruling  her  special  exceptions  1,  2, 
3,  and  4  to  the  answer  of  defendant  Thomp- 
son. This  pica,  in  effect,  showetl  that  after 
the  execution  of  the  note  and  mortgage  by 
Patty  &  Broeklnton  all  the  land  embraced  in 
the  mortgage  became  the  individual  property 
of  Patty,  who  sold  it;  Thompson  holding  the 
tract  claimed  by  him  under  Patty  through 
mesne  conveyances.  After  Patty  sold  this 
tract,  and  before  the  note  was  barred  by  lim- 
itation, he  personally  renewed  it  in  consid- 
eration of  the  time  for  payment  being  extend- 
ed. The  plea  claimed  that  the  renewal  by 
Patty  did  not  bind  Patty  &  Brockinton,  and 
that  the  note  was  barred  by  limitation,  and 
the  land  released  by  reason  thereof.  This 
raises  the  issue  whetlier  or  not  the  action  of 
Patty  in  renewing  the  note  had  the  effect  to 
prevent  the  Hen  from  becoming  lost  At  the 
time  Patty  renewed  the  note  it  was  not  bar- 
red by  limitation,  but  more  than  four  years 
had  elapsed  from  its  original  maturity  till  the 
bringing  of  this  suit.  Where  the  owner  of 
land  mortgages  It  to  secure  a  debt  owing  by 
him.  and  subsequently  it  is  purchased  by  a 
third  party,  it  remains  subject  to  the  mort- 
gage, and  will  80  remain  so  long  as  tlie  debt 
is  kept  alive  by  a  renewal  thereof.  If,  how- 
ever, the  debt  becomes  barred  by  the  statute 
of  limitation,  the  land  becomes  freed  from  the 
mortgage,  and  a  subsequent  renewal  of  the 
debt  will  not  renew  the  mortgage  as  against 
the  purchaser.  Flewellen  v.  Cochran  (Tex. 
Civ.  App.)  48  S.  W.  30,  and  authorities  there 
cited.  Where  the  land  remains  the  debtor's, 
though  the  debt  becomes  barred.  If  he  renews 
the  debt  the  Hen  is  kept  alive.  Id.  Patty  was 
personally  responsible  for  the  debt,  notwith- 
standing It  was  a  debt  created  by  Patty  & 
Brockinton.  When  he  became  the  sole  owner 
of  the  land,  it  was  still  subject  to  the  pay- 
ment of  the  debt  no  rights  of  third  parties 
having  Intervened.  This  was  the  condition 
when  he  sold  to  the  party   through  whom 


Thompson  claims.  At  tiie  time  of  Patty's 
renewal  of  the  debt  limitation  had  not  in- 
tervened; and,  while  such  renewal  was  not 
binding  on  Brockinton,  it  was  binding  on  Pat- 
ty, and  the  debt  was  kept  alive  as  to  him;  and 
we  see  no  good  reason  why  the  lien  on  the 
land  was  not  also  perpetuated.  This  is  not 
a  similar  case  to  where  a  wife,  for  Instance, 
mortgages  her  separate  estate  to  secure  the 
debt  of  her  husband.  In  that  case  the  proper- 
ty stands,  in  relation  to  the  debts,  as  a  per- 
sonal surety,  and  an  extension  of  time  fca- 
payment  of  the  debt  made  by  the  husband 
without  the  wife's  consent  would  release  the 
property  from  the  lien.  If,  however,  the  hus- 
band mortgaged  his  own  property  to  secure 
his  debt,  an  extension  of  time  would  not  af- 
fect the  lien,  if  done  before  limitation  inter- 
vened, though  another  had  become  the  pur- 
chaser. In  this  case  the  same  principle  ap- 
plies that  governs  where  a  party  executes  a 
mortgage  on  land  owned  by  him  to  secure  a 
debt  contracted  by  him.  The  allegations  of 
the  petition  showed  that  the  lien  had  not 
been  lost  and  the  coort  erred  in  not  sustain- 
ing the  exceptions  urged  to  defendant  Thomp- 
son's answer. 

The  court  erred  in  permitting  defendant 
Patty,  over  objections,  to  testify  that  $l,2tX» 
had  been  paid  to  Ctapt.  S.  C.  Upshaw.  No 
plea  was  made  that  this  amount  had  been 
paid,  and.  In  the  absence  of  proper  averments. 
It  was  not  admissible. 

The  court  erred  in  admitting,  over  objec- 
tions, testimony  as  to  an  agreement  between 
Patty  &  Brockinton  when  they  dissolved  part- 
nership, to  the  effect  that  Brockinton  assunieil 
all  partnership  debts.  This  agreement  could 
not  affect  the  right  of  plaintiff.  Appellees 
contend  that  it  was  pertinent  on  the  question 
as  to  Patty's  authority  to  bind  the  firm  by  re- 
newal of  the  note.  In  renewing  Patty  only 
purported  to  act  for  himself.  No  proof  was 
ottered  tending  to  show  that  he  had  authority 
to  bind  Brockinton,  in  the  absence  of  which 
his  act  would  not  bind  Brockinton;  heice  the 
proof  was  immaterial,  and  might  have  had  au 
improper  effect  on  the  jury. 

The  foUowlng  paragraph  of  the  eonrf.s 
charge  Is  assigned  as  error,  to  wit:  "When 
the  owner  of  the  note,  or  the  agent  of  ancfa 
owner,  authorises  or  Instructs  the  obligor  in 
the  note  to  deposit  bis  paymeats  in .  a  certain 
bank  to  the  credit  of  such  owner  or  agent. 
then  all  deposits  made  by  such  debtor  witli 
sucli  bank  to  the  credit  of  such  owner  or 
agent  as  payments  upon  such  note,  would 
likewise  constitute  payment  whether  the  owii- 
et  or  agent  credited  such  payments  upon  such 
note  at  the  time  or  not."  The  objection  urged 
to  such  charge  is  that  there  was  uo  allegation 
or  proof  that  piahitlff  Instructed  Patty  to 
make  payment  by  deposit  in  bank,  nor  that 
any  deposit  had  been  made  In  any  particu- 
lar bank.  The  record  sustains  this  contention. 
The  charge  seems  objectionable  in  telling  the 
jury  that  plaintiff  would  be  bound  for  do- 
posits   made    by  instruction  of    her    agenu>. 
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'WltboTit  being  Bpecincally  empo-wered,  an 
agent  has  do  Buthcu'Ity  to  direct  payment 
made  to  another.  The  giving  of  the  charge 
was  error. 

Kor  the  erron  Indicated,  the  Jndgment  la  re- 
THsed,  and  the  canse  remanded.  Bereraed 
ud  remanded. 


TEXAS  ft  P.  RT.  CO.  t.  KENNEDT.t 

(Court  o<  GivU  Appeals  ot  Texas.    May  2T« 
1802.) 

BAILROADS-PAIUI.LEL.  HIOHWAT-APPROACH* 
ING  RIDSa-NEOLIOfiiNClil  OF  TRAINMEN— 
OPENINO  CTUNDER  COCKS— MEASURE  OF 
TRAINMAN'S  DUTY— CONTRIBUTORY  NBOU- 
CENCB— FAILURE    TO   DISMOUNT. 

1.  PlaiutiS  was  riding  a  gentle  horse  along 
a  road  running  parallel  to,  and  about  25  or  3U 
feet  from,  defendant's  railway.  He  saw  a  train 
approaching,  300  yards  away,  at  about  12  miles 
ao  boar,  and  prepared  to  dismount;  but  as  bis 
bone  exhibited  no  signs  of  fright,  tbongli  the 
train,  when  150  yards  away,  whistled,  be  did 
oot  do  so.  When  abont  30  yards  from  plain- 
tiff, the  engineer,  who  might  have  seen  plain- 
tiff, nnneceadarily  opened  the  cylinder  cocks, 
fti);btening  plaiutifTs  horse;  and  in  this  man- 
ner the  train  ran  past  plaintitF,  who  was  then 
thrown  and  injured.  The  fireman  saw  plain- 
tiS.  and  saw  bis  borse's  fright.  The  cylinder 
eoclkS  were  under  tbe  eut^neer's  exclusive  con- 
trol.    Held,  that  defeudiint  was  negligent. 

2.  Plaintiff  was  not  gnil^  of  contributory 
negligence. 

3.  It  is  the  dnty  of  trainmen  operating  an  en- 
gine along  a  track  running  parallel  to  a  road 
to  refrain  from  unnecessarily  opening  tbe 
cylinder  cocks  of  the  engine,  so  as  to  frighten 
the  borae  of  an  approaching  rider,  if  a  reason- 
ably pmdent  person  would  have  anticipated 
SDcb  result;  and  tbe  trainmen's  duty  is  not 
confined  to  the  shntting  off  the  escape  of  steam 
after  they  have  discovered  that  opening  the 
cylinder  cocks  has  in  fact  frightened  horses. 

4.  The  trainmen's  duty  towards  the  approach- 
ing rider  would  not  be  affected  by  tbe  fact 
that  they  did  not  perceive  tbe  peril  occasioned 
him  by  their  negligence  in  opening  the  cylinder 
cocka. 

Appeal  from  district  coort,  Oregg  eoimty; 
B.  B.  Levy,  Judge. 

Action  by  A.  N.  Kennedy  against  the  Tex- 
as k  Padflc  Railway  Company.  From  a 
judgment  for  plalntUt,  defendant  appeals. 
Afllnned. 

Dnncan  ft  Jones,  for  appellant.  Tnmer 
ft  McHaney,  John  B.  Howard,  and  Touns 
ft  Stlnchcomb,  for  appellee. 

PLEASANTS,  J.  This  Is  a  salt  for  dam- 
ages for  personal  Injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  appel- 
lant On  the  evening  of  December  26,  1899, 
the  appellee,  while  riding  along  a  public 
nad  near  tbe  town  of  HallvlUe,  In  Harri- 
son connty.  was  thrown  from  his  horse,  and 
received  the  injnrles  complained  of.  The 
circnmstances  attending  the  accident  and  ap- 
pellanfs  connection  therewith  may  be  suc- 
cinctly stated  as  follows:  The  road  along 
which  appellee  was  riding  Is  upon  appel- 
lant's right  of  way,  and  at  the  place  of  the 

■  Rehearing  danled,  and  writ  of  error  denied  by  lu- 
prnsc  court. 


accident  was  abont  25  or  30  feet  from  the 
railway  track.  Appellant's  track  is  fenced, 
and  the  public  road  is  not  npon  the  inclosed 
portion  of  the  right  of  way.  From  a  point 
one-half  mile  west  of  HallviUe  the  road 
runs  in  a  westerly  direction  through  a  lane 
about  20  feet  wide,  l^iis  lane  is  made  by 
tbe  rif^t  of  way  fenca  on  tbe  soutli  and  a 
farm  fence  on  the  north,  and  is  three  or  four 
hundred  yaids  long.  Just  after  entering  this 
lane,  going  west,  there  Is  a  slight  depres- 
sion In  the  road.  Appellee  had  Just  crossed 
this  depression,  going  west,  when  he  heard 
a  freight  train  coming  from  the  dbrectlon  in 
wliich  he  was  riding.  He  saw  this  train 
when  it  was  300  yards  distant  When  the 
train  got  within  150  yards  of  appellee,  tbe 
whistle  on  the  locomotiive  was  blown.  When 
appellee  first  heard  the  train  he  was  riding 
along,  reading  a  letter;  and,  anticipating 
that  his  horse  might  become  frightened,  be 
pnt  the  letter  in  his  pocket  and  prepared  to 
dismount.  As  tbe  horse  appeared  to  pay 
no  attention  to  the  train,  which  was  In  full 
view,  and  was  not  frightened  by  the  whistle, 
bnt  indicated  a  desire  to  go  on  towards  the 
approaching  train,  appellee  eonc^nded  he 
would  not  dismount.  It  was  down  grade 
from'  the  point  at  which  appellee  first  safv 
tbe  train  to  the  town  of  HallviUe.  The  train 
was  running  abont  12  miles  an  boot.  When 
tbe  locomottve  reached  a  point  about  SO 
yards  from  appellee,  the  engineer  opened 
tbe  cylinder  cocks,  and  the  steam  was 
thrown  oot  on  both  sides  of  tlie  engine, 
making  a  loud  and  unusual  noise,  which 
greatly  frightened  appellee's  horse,  and  caus- 
ed him  to  Immediately  begin  to  rear  and 
plimge.  Tbe  locomotive  continued  to  emit 
steam  through  tbe  cylinder  cocks  and  to 
make  a  loud  noise  nntil  it  had  run  some 
distance  past  tbe  appellee.  Appellee's  horse 
continued  to  rear  and  plunge  until  It  final- 
ly fell  with  blm,  and  he  was  seriously  in- 
jured. The  fireman  on  the  engine  saw  plain- 
tiff befwe  the  cylinder  cocks  were  opened, 
and  saw  him  when  the  horse  took  fright  and 
began  to  rear  and  plnnge;  and  there  was 
nothing  to  prevent  Us  being  seen  by  tbe 
engineer  before  Uie  cocks  were  opened, 
though  the  latter  testified  that  he  did  not 
see  him.  Tbe  cocks  were  opened  by  the  en- 
gineer; tbe  lever  by  which  they  were  opi- 
ated being  uixin  the  engineer's  side  of  the 
engine,  and  being  exclusively  under  his  con- 
trol. These  cocks  could  have  been  closed, 
tbe  steam  shut  off,  and  the  noise  stopped  in 
a  moment's  thne.  No  effort  was  made  to 
stop  the  escape  of  steam,  and  no  attention 
was  paid  to  appellee  by  any  of  the  train 
crew,  and  the  train  was  not  stopped.  It 
was  not  necessary,  in  the  proper  oi)eratlon 
of  the  train  at  that  time  and  place,  to  have 
opened  the  cylinder  cocks.  Appellee's  horse 
was  gentle,  and  was  not  frightened  by  tbe 
usual  noises  made  by  a  railway  train.  We 
conclude  from  these  facts  that  appellee's  in- 
juries  were  caused   by  tiie  negligence  of 
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the  employe  of  appellant,  as  alleged  in  the 
petition,  and  that  the  appellee  was  not  guilty 
»t  contributory  negligence.  The  trial  In  the 
court  below  by  a  Jury  resulted  In  a  verdict 
and  Judgment  In  favor  of  appellee  for  the 
sum  of  $1,750. 

Appellant's  first,  second,  and  third  assign- 
ments of  error,  which  are  presented  together 
in  his  brief,  are  as  follows: 

"The  court  erred.  In  Its  general  charge  to 
the  Jury,  In  omitting  to  charge  upon  one  of 
the  main  and  material  Issues  made  in  the 
case  (that  is  to  say,  upon  discovered  peril), 
and  in  failing  to  Instruct  the  Jury  as  to  the 
respective  obligations  and  duties  of  the  plain- 
tiff and  the  employes  of  defendant  In  case 
the  employes  of  defendant  discovered  the 
peril  of  plaintiff;  both  the  pleadings  and  the 
proof  showing  that  there  was  no  obligation 
nor  duty  devolving  upon  the  defendant's  em- 
ployes from  the  mere  fact  of  said  employes 
discovering  plaintiff  riding  along  a  public 
highway  near  defendant's  track,  but  such 
duties  and  obligations  began  and  were  im- 
posed when  and  after  plaintiff's  peril,  if 
any,  became  known  to  defendant's  employes 
operating  the  train. 

"The  court  erred  in  refusing  to  give  de- 
fendant's special  charge  No.  2,  as  follows; 
'You  are  further  charged  that  the  law  does 
not  impose  upon  operatives  of  a  railway 
train  the  duty  of  looking  out  for  the  safety 
of  travelers  along  a  highway  near  to  and 
parallel  with  the  track,  and  that  the  duty 
to  such  traveler  only  arises  when  the  fright 
of  the  horse  and  the  danger  to  the  rider  is 
discovered  by  them  in  time  to  avert  the  in- 
jury by  resort  to  the  means  at  hand;  and 
in  this  case,  if  you  believe  from  the  testi- 
mony that  the  engineer  was  at  this  place  In 
the  performance  of  his  duties,  looking  out 
ahead,  and  that  he  did  not  see  nor  discover 
the  peril  of  plaintiff  at  all,  and  that  such  en- 
gineer was  the  employ^  on  the  train  who 
was  in  charge  of  and  operating  the  engine 
and  its  appurtenances.  Including  the  cylin- 
der cocks,  as  well  as  the  appurtenances  for 
starting  and  stopping  the  train,  then  you 
will  find  for  the  defendant.' 

"The  court  erred  in  refusing  to  give  de- 
fendnnt's  special  charge  No.  6,  as  follows: 
'You  are  further  charged  that  the  right  of 
way  at  the  point  where  plaintiff  claims  to 
hare  been  hurt  is  that  space  included  within 
the  railroad  fences,  and  that  the  use  by  the 
public  of  the  roadway  outside  of  said  fences 
and  parallel  with  its  track  imposed  no  duty 
upon  the  operatives  of  trains  of  looking  out 
for  the  safety  of  travelers  along  such  road- 
way.' " 

We  think  none  of  these  assignments  should 
be  sustained.  The  Jury  were,  in  effect, 
Instructed  by  the  charge  of  the  court  that, 
in  order  to  find  for  the  plaintiff,  they  must 
believe  from  the  evidence  that  appellant's 
employes  operating  the  engine  saw  plaintiff 
at  the  time  they  caused  the  engine  to  throw 
out  the  stenm  and  make  the  noise  which 


frightened  his  horse;  that  sucb  noise  and 
the  emission  of  steam  from  the  cylinder 
cocks  were  unusual  and  unnecessary  in  the 
proper  operation  of  the  engine;  that  said 
employes  were  guilty  of  negligence  In  so 
operating  the  engine;  and  that  such  negli- 
gence was  the  proximate  cause  of  plaintiff's 
injuries.  We  think  this  charge  was  a  cor- 
rect application  of  the  law  to  the  facts 
of  the  case.  It  was  not  essential  to  plain- 
tiff's right  of  recovery  that  defendant's  em- 
ployes should  have  seen  his  actual  peril.  If 
a  reasonably  prudent  person  would  have  an- 
ticipated that  the  opening  of  the  cylinder 
cocks,  thus  causing  volumes  of  steam  to  be 
thrown  in  the  direction  of  the  plaintiff's 
horse,  accompanied  by  loud  and  unusual 
noise,  would  have  frightened  the  horse,  and 
probably  have  caused  plaintiff  to  be  injured, 
such  acts  on  the  part  of  appellant's  employes, 
being  unnecessary  in  the  proper  operation  of 
the  engine,  would  constitute  negligence,  and 
would  render  appellant  liable  for  the  in- 
juries thereby  caused.  Railroad  Co.  ▼.  Sy- 
fan  (Tex.  Civ.  App.)  43  S.  W.  551;  Railroad 
Co.  V.  Bellew  (Tex.  Civ.  App.)  62  S.  W.  90; 
Railroad  Co.  t.  Crook  (Tex.  Civ.  App.)  56  S. 
W.  1005;  Railway  Co.  t.  Hamilton,  60  S.  W. 
797,4  Tex.  Ct.  Rep.  207.  The  doctrine  of  dis- 
covered peril  is  generally  applied  in  cases  In 
which  the  injured  person  Is  himself  guilty  of 
such  contributory  negligence  as  would  ordina- 
rily prevent  his  recovery.  If  In  such  case  the 
person  causing  the  injury  discovers  the  peril 
to  which  the  other  party  is  exposed,  and  falls 
to  use  every  reasonable  nreans  to  prevent  the 
Injury,  he  will  be  held  liable  therefor,  not- 
withstanding the  contributory  negligence  of 
the  Injured  party.  Under  the  facts  in  this 
case,  it  would  have  been  clearly  wrong  for 
the  court  to  have  given  the  requested  charge 
set  out  in  the  second  assignment  If  the  acts 
of  appellant's  employes  were  not  the  acts  of 
a  reasonably  prudent  person,  acting  under  the 
same  or  similar  circumstances,  and  appellee's 
injuries  were  the  direct  and  proslmate  re- 
sult of  such  acts,  appellant  would  be  liable 
therefor,  regardless  of  whether  or  not  said 
employes  at  the  time  actually  saw  the  dan- 
ger to  which  appellee  was  exposed  by  tbeir 
negligence.  In  the  case  made  by  the  plead- 
ings and  evidence,  and  submitted  to  the  ju- 
ry by  the  charge,  the  question  ns  to  whether 
appellee  was  on  apellant's  right  of  way  was 
Immaterial;  and  therefore  the  trial  court  did 
not  err  in  refusing  to  instruct  the  Jury 
that  appellee  was  not  upon  the  right  of 
way  at  the  time. he  was  injured,— conceding, 
for  the  sake  of  argument,  that  such  Instruc- 
tion, abstractly  considered,  was  correct 

We  deem  It  unnecessary  to  consider  the 
remaining  assignments  of  error  in  detalL 
It  Is  sufficient  to  say  that  in  our  opinion, 
none  of  them  present  any  error  which  would 
authorize  a  reversal  of  the  Judgment  of  the 
court  below.  The  several  special  charges 
requested  by  appellant,  in  so  far  as  any  of 
them  embody  a  correct  statement  of  the  law 


Digitized  by 


Google 


Tex.) 


TEXAS  A  F.  RY.  CO.  t.  MoCABTT. 


appQcable  to  the  facts  of  this  case,  were 
imnec«8sary,  because  the  court  had  correctly 
instructed  the  Jury  upon  the  issues  therein 
preaented  In  bis  main  charge,  and  was  not 
required  to  repeat  such  Instructions.  The 
cbarge  of  the  court  contains  no  material  er- 
ror, and  fully  and  fairly  presents  all  of  the 
nmterial  Issues  raised  by  the  pleadings  and 
eTidence.  As  before  stated,  we  are  of  opin- 
ion that  the  Terdlct  of  the  Jury  la  amply  sup- 
ported by  the  evidence. 

The  Judgment  of  the  court  below  is  ef- 
frmed. 


PALMER  et  al.  t.  HARRIS  OOUNTT. 

(Coort  of  Ciyil  Appeals  of  Texas.     May  29, 
1902.) 

EHINBNT  DOMAIN— NECES3ITT— DBTERMINA- 
TION—DAMAOES— TITLE— BASEMENT. 

t  Under  Acts  27th  I^eg.  (Gen.  Laws,  p.  223) 
c  81,  f  14,  aotborlziug  the  commissioner's  couit 
to  condemn  land  for  a  ditch  to  drain  a  high- 
Taj,  tlie  detenniuation  of  such  court  that  it  is 
Decenary  to  nee  the  land  is  final,  and  should 
not  be  sabmitted  to  a  jury  of  the  county  court. 

2.  Where,  in  an  application  for  the  condemna- 
tion of  land  for  a  ditch  to  drain  a  highway,  the 
ralue  of  the  land  is  stated  at  $100  per  acre, 
and  the  commissioners  assessed  it  at  $75,  while 
all  of  the  witnesses  except  one  put  it  at  from 
WO  to  1300  and  that  one  fixed  it  at  $40,  a 
Terdict  assessing  it  at  $40  is  clearly  inade- 
quate, and  should  be  set  aside. 

3.  In  a  proceeding  to  condemn  land  for  a 
tlitch  to  ^«in  a  highway,  the  court  in  its 
jadgment  should  not  undertake  to  devest  the 
(ille  of  the  owner,  but  only  to  subject  the  land 
to  the  use  required. 

Appeal  from  Harris  county  court:  £.  H. 
Vatqner,  Judge. 

Proceeding  by  the  county  of  Harris  to  con- 
demn lands  of  Susan  M.  Palmer  and  hus- 
Innd  for  the  construction  of  a  ditch  to  drain 
a  public  road.  From  a  Judgment  assessing 
damages,  the  owners  appeal.    Reversed. 

L.  B.  Moody,  for  appellants.  F.  L.  Schwan- 
der,  Co.  Atty.,  for  appellee. 

GARRETT,  O.  J.  This  appeal  is  from  a 
judgment  of  the  county  court  in  a  proceed- 
ing by  the  county  of  Harris  to  cqndemn  land 
belonging  to  the  appellants  for  the  construc- 
tion of  a  ditch  to  drain  a  public  road. 

The  court  correctly  refused  to  submit  to 
^  jury  the  question  of  the  necessity  of  tak- 
ing the  land.  That  matter  was  concluded 
i>T  the  action  of  the  commissioners'  court  In 
determining  that  It  was  necessary  to  use 
the  land  for  tbe  purpose  of  draining  the 
public  road.  Acts  27th  Leg.  (Gen.  Laws, 
p.  223)  e.  84,  f  14;  Mills,  Em.  Dom.  §  11; 
10  Am.  &  Eng.  Enc.  Law,  1057. 

But  the  Judgment  of  the  court  below 
iiioQid  be  reversed  because  the  Jury  have 
'ieaily  allowed  tbe  appellant  inadequate 
cumpensatlon  for  the  land.  It  may  be  that 
tl>e  Jury  were  influenced  by  the  idea  that  It 
aiigbt  not  have  been  necessary  to  use  all  of 
the  tract  sought  to  be  condemned  for  the 
onstmction  of  the  ditch,  but  the  proceed- 


ing was  to  condemn  tbe  entire  tract,  and 
so  far  as  presented  by  the  record  the  value 
of  the  land  might  be  so  affected  by  tbe  con- 
struction of  the  ditch  as  to  destroy  its  nsn 
by  the  appellants  for  any  purpose.  Hence, 
tlie  inquiry  must  be  addressed  to  tbe  market 
value  of  tbe  entire  tract  sought  to  be  cou- 
^einned.  In  the  application  for  condemna- 
tion, the  county  attorney  put  the  value  nt 
$100  an  acre;  the  commissioners  assessed 
tbe  same  at  $75;  while  tbe  Jury  in  tbe 
county  court  rendered  a  verdict  assessing  It 
at  $40,  for  which  Judgment  was  rendered. 
Tbe  valuation  is  found  upon  the  evidence  of 
one  witness,  and  Is  the  lowest  valuation  giv- 
en by  any  witness.  Though  It  is  true  thnt 
one  of  the  witnesses  testified  that  the  land 
was  not  fit  for  cultivation,  yet  he  did  not  fix 
any  value.  All  of  the  other  witnesses  for 
both  plaintiff  and  defendant,  of  whom  quite  a 
number  were  called,  testified  that  the  land 
was  worth  from  ?G0  to  $300  an  acre.  The 
verdict  is  so  manifestly  against  the  great 
preponderance  of  the  evidence  that  we  deem 
it  our  duty  to  set  It  aside.  In  view  of  an- 
other trial  of  tbe  case,  the  attention  of  tbe 
court  below  is  called  to  the  form  of  the 
Judgment  that  should  be  entered.  The  court 
should  not  undertake  to  devest  the  title  of 
the  owner,  but  only  to  subject  the  land  to 
the  use  required.  Railway  Co.  t.  MerkeU 
32  Tex.  723. 
Reversed  and  remanded. 


TEXAS  &  P.  RY.  CO.  et  al.  T.  McOARTT. 

(Court   of   Civil   Appeals   of   Texas.     June   4, 

1902.) 

CARRIERS-CONNECTING  LINES-CONTRACT— 
LIABILITY-JUDGMENT  —  EVIDENCE  —  DAM- 
AGES—SERVICE OF  PBOCBSS— VOLUNTARY 
APPEARANCE. 

1.  A  railway  company  contracting  to  ship 
cattle  over  its  own  and  a  connecting  line  to  a 
certain  point  was  liable  for  injury  occurring 
on  the  connecting  line. 

2.  A  railwiiy  couipany  contracting  to  ship 
cattle  over  its  own  and  a  connecting  line,  nnd 
sued  for  Injnry  occurring  on  the  connecting 
line,  could  not  complain  of  a  Judgment  over  in 
its  favor  against  the  connecting  company. 

3.  The  coniiectinB  company  could  nut  com- 
plain, since  it  was  primarily  liable. 

4.  Where,  in  an  action  against  a  railway 
company,  citation  was  served  on  its  traveling 
passenger  agent,  and,  before  tbe  appearance 
term,  had  passed  into  the  hands  of  the  attor- 
neys of  another  defendant,  who  nefrntiated  fur 
and  obtained  a  continuance  on  behalf  uf  botli 
defendants,  stating  to  plaintiff's  counsel  that 
they  would  either  represent  such  company,  or 
have  some  one  else  do  so,  at  the  next  term,  it 
should  be  presumed  that  the  citation  was  sent 
to  such  attorney  by  the  proper  officer  of  such 
company;  uiul  tlii'  il"  feet,  if  any,  iu  the  service 
of  such  citation,  \va.s  waived  by  such  voluntary 
appearance  in  the  action. 

5.  Where,  in  an  action  against  a  railway 
company  for  damages  to  cattle  shipped  over 
its  road,  default  is  taken  against  such  company, 
with  writ  of  Inquiry,  and  no  objection  is  made 
to  the  testimony  of  witnesses  as  to  the  extent 
the  cattle  were  damaged,  in  dollars, — the  mar- 
ket value  not  being  mentioned, — it  cannot  ob- 
ject on  appeal  that  the  proper  measure  of 
damages  was  not  considered. 
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Appeal  from  Van  ZanAt  county  court:  Jolin 
W.  Davidson,  Judge. 

Action  by  J.  M.  MuCarty  against  the  Texas 
ft  Padflc  Railway  Company  and  anotber. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Cate,  Geddle  &  Bruce,  for  appdiants.  W. 
B.  Wynne  and  W.  C.  Blanks,  for  appellee. 

JAMES,  G.  J.  This  is  an  action  for  dam- 
ages to  cattle  shipped  from  Wills  Point,  Tex., 
to  Roff,  Ind.  T.  The  line  of  the  Texas  ft 
Padflc  Hallway  Company  carried  the  cattle 
to  Sherman,  and  from  there  to  Roff  the  con- 
necting carrier  -was  the  St  Louis  ft  San  Fran- 
cisco Railway  Company.  Both  rallw.ty  com- 
panies were  sued,  and  the  Judgment  rendered 
was  against  both  companies  for  $1,000,  with 
Judgment  In  favor  of  the  Texas  &  Pacific  Rail- 
way Company  over  against  the  other.  Both 
defendants  have  appealed. 

The  points  for  reversal  advanced  by  the 
Texas  ft  Pacific  Railway  Company  are:  (1) 
That  the  Judgment  should  not  have  been 
Against  it,  because  the  petition  and  the  testi- 
mony showed  that  all  the  damage  occurred  on 
the  line  of  Its  codefendant;  and  (2)  that  the 
court  erred  in  refusing  to  correct  the  Judg- 
ment, upon  this  appellant's  request,  for  the 
reason  that  there  was  no  pleading  to  support 
the  judgment  which  was  rendered  in  its  favor 
against  Its  codefendant.  The  latter  objection 
to  the  Judgment  is  also  raised  by  the  St  Louis 
&  San  Francisco  Railway  Company. 

The  petition  alleged  that  plaintiff  contract- 
ed with  the  Texas  ft  Pacific  Railway  Com- 
pany at  Wills  Point  to  ship  the  cattle  over 
both  lines  to  Roff,  Ind.  T.  The  testimony  sus- 
tained this  allegation,  and  there  is  nothing 
in  the  petition  or  evidence  to  Indicate  that 
the  Texas  &  Pacific  Railway  Company  under- 
took to  limit  its  liability  to  its  own  line.  Re- 
gardless of  the  statute  of  1899  (p.  214),  which 
it  is  contended  would  impose  liability  on  the 
Texas  &  Pacific  Railway  Company,  but  which 
is  an  erroneous  interpretation  of  that  act, — 
it  dealing,  as  we  believe,  simply  with  venue, 
—the  general  rules  of  law  make  said  company 
liable  for  Injury  done  the  cattle  on  the  line 
of  its  connecting  carrier,  under  the  plead- 
ing and  evidence  in  this  record. 

Upon  the  other  point:  Upon  the  undisputed 
evidence,  the  St  Louis  &  San  Francisco  Rail- 
way Company  was  primarily  liable.  The 
Texas  &  Pacific  Railway  Company  has  no 
legal  ground  upon  which  to  object  to  the  Judg- 
ment against  it  It  Is  not  injured  by  the  Judg- 
ment awarded  it  against  its  codefendant  as 
it  has  It  in  its  power  to  refrain  from  availing 
itself  of  the  benefits  of  such  Judgment,  if  it 
desires.  Hence  it  cannot  well  complain,  and 
It  has  no  need  of  Invoking  Judicial  action  to 
set  aside  a  Judgment  the  enforcement  of 
which  is  entirely  under  its  own  control. 

The  Judgment  over  being  against  the  other 
defendant,  it  has  more  substantial  ground  for 
complaint    But  we  do  not  see  how  it  is  prej- 


udiced by  the  form  of  the  Judgment  CerLnln- 
ly,  under  the  evidence,  it  could  not  have  com- 
plained If  the  Judgment  had  been  against  it 
alone,  and  the  Texas  &  Pacific  Railway  Com- 
pany exonerated.  Nor  do  we  see  bow  it  cnn 
complain  of  the  Judgment  as  rendered,  be- 
cause as  to  it  the  effect  is  the  some  as  if  Judg- 
ment bad  been  against  it  alone.  Instead  of  a 
Judgment  against  It  alone,  the  court  has  also 
rendered  judgment  against  the  Texas  &  Pa- 
cific Railway  Company,  and  In  doing  tbis  it 
practically,  and  in  effect,  subrogated  the  Texas 
ft  Pacific  Railway  Company  to  the  plabitiff's 
Judgment  against  the  St  Louis  &  San  Fran- 
cisco Railway  Company,  in  the  event  the  for- 
mer shall  have  been  required  to  satisfy  plain- 
tiff. It  was  Inherent  in  what  the  court  bad 
before  it,  and  proper  in  equity,  for  the  court, 
-when  it  rendered  Judgment  against  the  Texas 
ft  Pacific  Railway  Company,  upon  Its  con- 
structive or  secondary  liability,  to  protect  It 
by  giving  It  Judgment  over;  and  of  this  tbe 
other  company,  which  was  primarily  liable, 
has  no  reason  to  complain,  although  this  was 
not  asked  for  In  any  pleading. 

The  appellant  the  St  Louis  ft  San  Francis- 
co Railway  Company  complains  of  the  taking 
of  a  Judgment  against  it  in  the  absence  of 
proper  service  upon  It  The  Judgment  re- 
cites that  tbe  appellant  having  been  duly 
served  with  citation  and  failed  to  appear,  tbe 
court  gave  Judgment  against  it  by  default, 
with  writ  of  inquiry.  The  cose  was  tried, 
the  Texas  &  Pacific  Railway  Company  having 
appeared  and  defended;  and  upon  the  testi- 
mony the  court  gave  Judgment  against  both 
defendants,  as  above  stated.  It  is  shown  )>y 
the  record  that  the  citatiom  for  the  St  Louis 
ft  San  Francisco  Railway  Company  was  serv- 
ed upon  Mr.  Tuiey,  its  traveling  passenger 
agent  at  Dallas,  who,  it  Is  contended,  was  a 
proper  person  upon  which  to  serve  it  We 
pretermit  this  question,  because  not  neces- 
sary, in  view  of  facts  which  appear.  Tbe 
citation  served  on  Tuley  waa,  prior  to  the 
appearance  term,  in  the  hands  of  the  local  at- 
torneys of  tbe  Texas  ft  Pacific  Railway  Com- 
pany at  Wills  Point  It  was  sent  by  the  gen- 
eral attorneys  of  the  Texas  ft  Pacific  Rail- 
way Company  to  the  tatter's  said  local  attor- 
neys, with  request  for  the  latter  to  answer  iu 
the  case  for  the  St  Louis  ft  San  Francisco 
Railway  Company.  How  it  found  its  way  to 
the  general  attorney  of  the  Texas  ft  Pacific 
Railway  Company  Is  not  shown,  but  it  could 
be  presumed  that  it  was  sent  him  by  tbe 
proper  officer  of  the  other  company.  From 
the  motion  for  new  trial  it  appears  tliat  there 
was  an  agreement  l)etween  tbe  general  at- 
torneys of  the  two  companies  which  would 
account  for  their  direction  given  these  at- 
torneys to  represent  the  St  Louis  ft  San  Fran- 
cisco Railway  Company  in  this  suit  They 
did  not  file  any  pleading  for  either  defendant 
at  that  term,  but  negotiated  for  and  obtained 
a  postponement  or  continuance  of  the  case 
for  that  term  on  behalf  of  the  defendants,  as 
they  could  not  get  ready  for  trial  at  that 
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tcnn.  Tbej  stated  to  counsel  for  plalntlH  at 
the  time  that  they  did  not  want  to  represent 
tbe  St  Louis  &  Sau  Francisco  Railway  Com- 
pany, bat  would  either  represent  it  tliem- 
sclres,  or  have  some  one  else  to  do  so,  at  the 
next  term.  The  postponement  was  evidently 
tluis  seemed  In  behalf  of  both  defendants. 
An  anieaiance  is  said  to  be  strictly  vcrfuntary 
irlien,  without  the  service  of  process,  a  de- 
fendant in  some  manner  indicates  his  inten- 
tion to  8aJt)nilt  his  person  and  cause  to  the 
jBrisdlctlon  of  the  court.  Yorli  v.  State,  73 
Tei.  Ko,  U  a.  W.  869.  We  think  the  facts 
above  shown  must  be  hMd  to  constitute  a 
waiver  of  any  defect  in  the  service,  and  an 
appearance  In  tbe  case  by  attorneys.  Aus- 
pacb  V.  Ferguson  (Iowa)  32  N.  W.  240;  Ckiok 
T.  Bank  (N.  G.)  39  &  E.  746.  Not  having 
filed  or  presented  any  pleadings,  there  was 
no  error  in  sendering  Judgment  against  it 
by  nil  dicit  or  default,  with  a  writ  of  inquiry. 

The  cattle  were  shipped  t»  the  territory 
to  be  placed  in  pasture,  and  not  for  immediate 
sale.  The  market  values  of  the  cattle  as  tbcy 
arrived  and  aa  they  should  have  arrived,  as 
held  to  be  tbe  proper  method  of  detenuinlug 
tbe  damage  in  Railway  Co.  v.  Stanley  (Tez. 
Sup.)  33  S.  W.  109,  was  not  what  was  shown. 
Tbe  extent  which  tbe  cattle  were  damaired, 
in  dollars,  as  estimated  by  witnesses,  was 
sbown.  It  is  observed  that  the  Texas  &  Pa- 
dflc  Railway  Company  made  no  objection 
to  tlie  testimony  concerning  damages,  and 
makes  no  point  here  in  that  regard.  But  the 
8t  Louis  &  San  Francisco  Railway  Company, 
ag&inst  which  default  was  taken,  with  writ 
of  inquiry,  makes  the  objection  that  the  cor- 
rect measure  of  damages  was  not  adopted 
In  arriving  at  the  amount  The  difference  in 
Talues  was  taken,  but  not  by  evidence  of 
market  values.  There  was  no  testimony  that 
tile  cattle  bad  a  market  value  at  Roff.  Noth- 
ing was  said  in  the  motion  for  new  trial  about 
market  values.  Besides,  this  defendant  was 
not  cut  off  by  tbe  Judgment  by  default  from 
appearing  in  the  vnHt  of  inquiry  and  objecting 
to  tbe  testimony  which  was  offered  to  show 
tbe  extent  of  damages,  and  we  do  think  it 
DOW  lias  no  right  to  complain  of  the  verdict, 
unless  it  be  palpably  excessive,  which  Is  not 
tbe  case; 

Tbe  Judgment  is  afSrmed. 


NATIONAL  GUARANTY  LOAN  ft  TRUST 
CO.  V.  FLY. 

<Conrt  of  Givil  Appeals  of  Texas.     June  12, 
1902.) 

ADMINISTRATORS— PRESENTMENT  OF  CLAIM— 
KECBSSITT  —  CONTINGENT  CLAIMS  —  ACTION 
ON  XOTB-^rORECLOSURE  OF  LI  SIN. 

l.Uuder  Rev.  St  art.  2U<>S.  requiring  the 
presrotation  to  an  executor  or  administrator 
oi  erery  claim  for  money  against  a-  testator  or 
intestate,  and  other  provisions  directiug  ttiat 
all  claims  allowed  by  an  administrator  oe  ac- 
•oRipanied  by  aflidHvit  that  the  claim  is  just, 
>Ml  tbat  all  lesnl  assets,  payment.^,  and  cnd- 
>t>  icnown  to  affiant  have  been  allowed  there- 


on, it  is  not  necessary  tliat  contingent  clnims, 
or  those  for  an  uncertain  amouut,  should  be 
presented    for   allowance. 

2.  An  indorsement  on  a  note  that,  "for  val- 
ue received,  I  hereby  guaranty  •  •  •  the 
payment  of  tbe  principal  and  interest  of  the 
within  note,"  is  an  absolute  guaranty  of  pay- 
ment, and  should  be  presented  to  tlie  guar- 
antor's adminiatrator  for  allowance  before  suit 
thereon. 

3.  lu  an  action  on  a  note  it  was  sought  to 
enforce  certain  liens  given  to  secure  tlie  sanip, 
and  to  establish  a  claim  asainst  the  estate  of 
a  deceased  Kiiarantor  of  tbe  note  for  the  bal- 
ance reioainine  unpaid  after  foreclosure  of 
the  liens.  Held  that,  as  the  relief  sought  was 
beyoud  the  power  of  the  county  couit,  it  was 
not  necessary  for  the  claim  against  the  estate 
to  l>e  presented  to  the  administrator  for  allow- 
ance, and  failure  to  sue  thereou,  iu  compli- 
ance with  Rev.  St.  art.  2082,  within  90  d.iys 
after  the  rejection  of  the  same  by  the  adminis- 
trator, did  not  preoiode  recovery. 

Appeal  from  district  court,  Victoria  coun- 
ty;  James  C.  Wilson,  Judge. 

Action  by  the  National  Guaranty  Loan  ft 
Trust  Company  against  G.  W.  L.  Fly,  ad- 
ministrator. From  a  Judgment  in  favor  of 
defendant,  plaintlH  appeals.     Reversed. 

Dabney  &  Lockett,  for  appellant  Fly  ft 
mil,  for  appellee. 


PLEASANTS,  J.  This  suit  was  brought 
by  appellant  to  recover  upon  a  note  for  $750. 
executed  by  H.  A.  Weckter  and'  wife,  and 
to  foreclose  liens  given  to  secure  the  payment 
of  said  note  upon  certain  real  and  personal 
property  described  in  the  petition.  The  ap- 
pellee, as  administrator  of  the  estate  of 
Louis  Jessel,  deceased,  was  made  a  party 
defendant,  the  petition  alleging  tbat  said 
Jessel  had  guarantied  tbe  payment  of  said 
note,  and  praying  that,  in  event  the  property 
upon  which  the  liens  bad  been  given  should 
not  sell  for  sufficient  to  satisfy  the  amount 
due  upon  said  note,  plaintiff  have  Judg- 
ment against  tbe  defendant  administrator 
for  any  deficit  The  petition  alleged  that 
the  note,  properly  verified  as  a  claim  against 
the  estate  of  Jessel,  was  presented  to  the  ad- 
ministrator on  the  26tb  day  of  June,  1901,  and 
said  administrator  on  said  date' refused  to  al- 
low same  as  a  claim  against  the  estate,  and 
indorsed  his  refusal  upon  said  claim,  as  re- 
quired by  statute.  Plaintiff's  original  peti- 
tion was  filed  on  the  18tb  day  of  October, 
1901.  Appellee  demurred  to.  the  petition  on 
the  ground  that  it  was  not  filled  in  90  days 
after  the  presentation' to  the  administrator 
of  the  claim  sued  on  and  its  rejection  by 
him.  and  therefore  plaintlCC's  suit  against  the 
administrator  was  barred.  Appellee  also, 
by  special  plea,  raised  tbe  issue  of  limita- 
tion under  the  statute  requiring  suits  to  be 
brought  upon  a  claim  for  money  against  tbe 
estate  of  a  deceased  person  within  90  days 
after  the  rejection  of  such  claim  by  the  ad- 
ministrator. To  this  plea  appellant  except- 
ed on  the  ground  that  the  pleadings  of  both 
plaintiff  and  defendant  show  that  the  claim 
sued  on  was  not  such  as  was  required  by 
law  to  be  presented  to  the  administrator  for 
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allowance  or  rejection,  and  to  be  sued  on 
^tMthln  90  days  after  sucb  rejection.  Appel- 
lee's exception  was  sustained  by  the  court 
below,  and  the  exception  of  appellant  over- 
ruled. The  only  question  presented  for  our 
determination  is  whether  the  trial  court 
erred  In  holding  that  appellant's  cause  of 
action  was  barred  because  of  its  failure  to 
sue  within  90  days  after  the  rejection  of 
the  claim  by  the  administrator.  If  the  claim 
sued  on  was  one  wblcb  appellant  was  require 
ed  to  present  to  the  administrator  for  allow- 
ance or  rejection,  the  failure  to  sue  thereon 
within  90  days  after  Its  rejection  would,  un- 
der the  statute  (Rev.  St.  art  2082),  be  a  bar 
to  the  right  to  recover  thereon,  and  It  there- 
fore becomes  necessary  for  ns  to  consider 
what  character  of  claims  are  required  by  the 
statute  to  be  presented  to  the  administrator 
for  allowance  or  rejection  before  suit  can  be 
brought  thereon.  The  language  of  the  stat- 
ute is  (article  20GS),  "Every  claim  for  money 
against  a  testator  or  intestate  shall  be  pre- 
sented," etc.  That  this  language  Is  not  to 
be  construed  in  the  broadest  and  most  un- 
restricted sense  is,  we  think,  evident  from 
the  other  provisions  of  the  statute  directing 
that  all  claims  allowed  by  an  administrator 
must  be  accompanied  by  an  a£Bdavlt  in  writ- 
ing to  the  effect  that  the  claim  Is  jnst,  and 
that  all  legal  offsets,  payments,  and  cred- 
its known  to  alliant  have  been  allowed  there- 
on. This  provision  of  the  statute  clearly 
precludes  the  presentation  of  an  uncertain 
or  contingent  claim,  because  no  person  can 
be  required  to  swear  that  a  claim  for  a  stated 
amount  is  Just,  when,  from  the  nature  of 
the  claim,  the  amount  is  necessarily  uncer- 
tain and  contingent,  and  it  was  certainly  not 
the  Intention  of  the  legislature  to  deny  to 
holders  of  this  character  of  claims  the  right 
to  enforce  same  against  the  estate  of  a  dece- 
dent. The  object  of  this  statute  was  to  pro- 
vide a  prompt  and  Inexpensive  method  for 
the  setilement  of  claims  against  estates  when 
the  amount  claimed  is  liquidated,  or  Is  sus- 
ceptible, at  the  time  of  presentation,  of  be- 
ing reduced  to  a  definite  and  specific  sum, 
which  the  administrator  would  be  justified  In 
allowing,  and  It  has  no  application  to  any 
other  character  of  claims.  That  a  contingent 
claim,  or  one  for  an  uncertain  amount,  should 
not  be  presented  to  an  administrator  for  al- 
lowance, is  well  settied.  Garrett  v.  Gaines, 
(!  ti'x.  441 ;  FeriiU's  Adm'x  v.  Mooney's  Ex'rs, 
:;:i  'i\'.\.  220;  Blum  v.  Welbome,  68  Tex.  160; 
Low  V.  Felton,  84  Tex.  384,  19  S.  W.  693. 

The  next  question  to  be  determined  is 
whether  the  liability  of  the  deceased,  Louis 
Jessel,  under  the  contract  upon  which  his 
estiite  is  sought  to  be  held  liable  In  this  suit, 
was  primary  or  direct,  or  secondary  and  con- 
tingent. The  contract  by  which  It  is  alleged 
Jessel  became  a  guarantor  of  the  note  was 
Indorncd  thereon,  and  la  set  out  in  the  peti- 
tion as  follows:  "Victoria,  Texas,  March  27, 
1899.  For  value  received  I  hereby  guaranty 
to  National   Guaranty  Loan  &  Trust  Com- 


pany the  payment  of  tbe  principal  and  Inter- 
est of  within  note  by  H.  A.  Weckter  ami 
M.  C.  Weckter  ns  same  becomes  due  ac- 
cording to  the  legal  tenor  and  effect  of  said 
note;  and  I  hereby  expressly  waive  diligence, 
notice,  suit,  or  protest.  If  default  shall  be 
made  In  payment  thereof.  LSigned]  Louis 
JesseL"  If  this  contract  only  warranted 
the  solvency  of  the  makers,  or  tbe  ultimate 
payment  of  the  note,  Jessel's  liability  would 
be  secondary  and  contingent,  and.  In  order  to 
hold  his  estate  liable  therein,  the  inadequacy 
of  the  securities  and  the  Insolvency  of  tbe 
makers  would  have  to  be  first  shown,  and  n 
claim  against  the  estate  of  a  decedent  based 
upon  a  contract  of  this  kind  would  not  be  a 
"claim  for  money"  In  the  purview  of  the 
statute  above  quoted,  and  could  not  properly 
be  presented  to  the  administrator  for  allow- 
ance. But  we  do  not  think  this  contract  can 
be  constrned  as  a  mere  collateral  warranty 
of  the  solvency  of  Weckter.  It  Is  an  abso- 
lute guaranty  of  the  payment  of  the  note 
according  to  its  terms  In  event  default  be 
made  by  the  makers.  The  undertaking  Is 
to  pay  directiy  if  the  makers  default,  and 
upon  such  defanlt  the  liability  of  Jessel  be- 
came absolute  and  primary.  Such  being  our 
construction  of  the  contract,  it  follows  that 
the  claim  against  Jessel's  estate  evidenced 
by  such  contract  was  liquidated  and  certain, 
and  would  ordinarily  be  required  to  be  pre- 
sented to  tbe  administrator  for  allowance  or 
rejection  before  snit  conld  be  maintained 
thereon.  The  petition  alleges  and  the  evi- 
dence shows  that  the  note  sued  on  was  se- 
cured by  a  mortgage  executed  by  Weckter 
upon  property  owned  by  him,  and  upon 
which  Jessel  held  a  prior  lien  which  he,  Jes- 
sel, had  agreed  should  be  subordinate  to  the 
Hen  of  appellant,  and  was  further  secured 
by  a  lien  given  by  Jessel  upon  other  property 
owned  by  him,  which  lien  was  given  by  Jesset 
to  secure  the  note  and  not  to  secure  his  guar- 
anty of  same.  Appellant  sought  In  this  suit 
to  enforce  Its  several  liens,  and  to  adjust 
tbe  equities  of  all  parties  lo  the  propert.y 
covered  by  same,  as  well  as  to  establish  its 
claim  against  the  estate  of  Jessel  upon  the 
contract  of  guaranty.  It  is  clear  that  tbe 
relief  to  which  appellant  was  entitled  was 
beyond  the  power  of  the  county  court  to 
grant,  and,  such  being  the  case,  we  do  not 
think  It  was  necessary  or  proper  for  the  claim 
against  the  estate  of  Jessel  to  have  been 
presented  to  the  administrator.  Appellant 
was  enUUed  to  full  relief,  and  he  was  not 
required  to  abandon  any  portion  of  his  cause 
of  action,  or  to  divide  same,  and  seek  relief 
in  the  probate  court  on  one  portion  and  In 
the  district  court  on  another.  Being  compel- 
led. In  order  to  obtain  full  relief,  to  sue  tbe 
administrator  in  the  district  court,  regard- 
less of  whether  the  claim  against  the  estate 
upon  the  guaranty  had  been  allowed  by  tbe 
administrator,  appellant  was  not  required  to 
present  such  claim  for  allowance.  The  pres- 
entation of  the  claim  to  the  administrator 
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iMYlng  been  unnecessary,  his  action  thereon 
was  a.  nullity,  and  the  statute  of  nonclaim 
Ins  no  application.  Merle  t.  Andrews,  4 
T«z.  214.  It  follows  that  the  court  below 
(Red  in  sustaining  appellee's  demurrer,  and 
tbe  Judgment  must  be  reversed. 

Upon  another  trial  of  the  case  Judgment 
sbould  be  entered  against  Weckter,  and  fore- 
closing the  Uens  as  In  the  Judgment  appealed 
from,  and  further  decreeing  that  appellant 
have  Judgment  against  appellee  ux)on  the 
contract  of  guaranty,  but  that  the  property 
upon  which  the  liens  are  foreclosed  be  first 
sold,  and  tbe  proceeds  credited  upon  said 
Judgment,  and  any  deficit  that  may  remain 
be  certified  by  the  clerk  of  the  court  below 
to  tbe  probate  court,  to  be  paid  in  due  course 
of  administration. 

Reversed  and  remanded. 


GAL^^SSTON,  H.  &  S.  A.  RY.  CO.  t,  JEN- 

KINS.1 
(Court  of  GiTil  Appeals  of  Texas.     May  28, 

1902.) 

MASTER  AND  8BBVANT— INJURIES  TO  RAIL- 
ROAD TELEGRAPHER  —  EVIDENCE  —  ADMIS- 
SIBILITY —  CONTRIBUTORY  NEGLIGENCE  — 
INSTRUCTIONS  —  WEIGHT  OF  BVIDKNCE  — 
HARMLESS  ERROR— ESTOPPEL  TO  ALLEGE 
ERROR— ELEMENTS  OF  DAMAGE— PHYSICAL 
AND  MENTAL  SUFFERING. 

l.Tbe  admission  of  incompetent  evidence  as 
to  an  uncontested  fact  is  harmless  error. 

2.  A  telegraph  operator,  after  handing  orders 
to  a  train  ou  a  siding,  stepped  back  onto  the 
main  tracli,  and  was  struck  by  a  second  train. 
Botli  trains  were  drawn  by  two  locomotives. 
To  accouit  for  the  operator's  stepping  back 
withoQt  observing  the  oncoming  train,  evi- 
dence was  given  that  "double  headers"  make 
more  uoise  than  trains  drawn  by  single  loco- 
motives, and  the  court  instructed  that  attach- 
ing two  locomotives  to  one  train  was  not  itself 
negligence.  Held,  that  the  admission  of  the 
evidence  was  not  error. 

3.  Tlie  court  instructed  that  if  the  jury  be- 
lieved the  operator  was  ordered  by  Uie  train 
dispatcher  to  deliver  orders  to  the  train  on 
the  siding,  and  if  they  believed  that  after  obey- 
ing the  order,  as  he  was  backing  toward  the 
depot,  the  oncoming  train  negligently  struck 
him,  etc.,  they  should  find  for  the  operator. 
Btid,  that  an  objection  that  tbe  charge  was 
on  the  weight  of  evidence,  in  assuming  that  tbe 
operator  backed  toward  the  depot,  was  un- 
tenable, as  the  charge  merely  grouped  a  set  of 
facta,  inclnding  the  one  !u  question,  and  in- 
rtrncted  that  if  the  Jury  found  such  state  of 
facts  existed  they  should  find  for  tbe  operator. 

4.  As  all  tbe  railroad  company's  evidence 
was  to  the  effect  that  the  operator  backed 
toward  the  depot,  it  could  not  complain  of  the 
eb.irge  anyway. 

5.  .\n  instruction  that  in  order  to  find  for  the 
railroad  company  the  jury  must  find,  not  only 
that  tbe  operator  was  guilty  uf  contributory 
uegliKence,  hot  that  tbe  company  was  opernt- 
inz  tbe  engine  which  struck  him  "in  a  reason- 
ably safe  and  prudent  manner,"  was  error. 

u  A  party  canuot  complain  of  error  in  an  in- 
■tmctioD  which  it  has  invited  by  requesting 
similar  instructions. 

7.  Id  an  action  for  personal  injnrieH,  an  In- 
struction that  mental  and  physical  pain  "must 
be  considoed"  as  elements  of  damages,  in- 
stead of  a  charge  that  they  "may  be  consid- 
ered," is  proper. 

'  Rehtartng  denied  June  25,  U02,  and  writ  of  error 
i'l.iei  by  oupremo  court. 


Appeal  from  district  court,  Uvalde  connty; 
I.  L.  Martin,  Judge. 

Action  by  Arthur  N.  Jenkins  against  the 
Oalveston,  Harrisburg  &  San  Antonio  Rail- 
way Company.  From  a  Judgmoit  for  plaiu- 
tiff,  defendant  appeals.    AfiOrmed. 

Baker,  Botts,  Baker  &  Lovett,  and  Ellis. 
Garner  &  Love,  for  appellant  Ball  &  Fuller 
and  Taliaferro  &  Armstrong,  for  appellee. 

FLY,  J.  Appellee  instituted  this  suit  to  re- 
cover damages  arising  from  personal  injuries 
alleged  to  have  been  sustained  tlirough  the 
negligence  of  appellant.  The  trial  resulted  in 
a  verdict  and  Judgment  for  appellee  In  the 
sum  of  S10,000.  Tbe  facts  established  that 
appellee  was  a  telegraph  operator  at  Uvalde, 
Tex.,  and  went  out  on  the  tracks  near  the 
depot  to  deliver  Instructions  to  the  engi- 
neer of  train  No.  244,  which  was  on  a  sidings 
and  after  doing  so  stepped  backwards  on  the 
main  trade,  where  he  was  negligently  struck 
by  one  of  tbe  locomotives  attached  to  train 
No.  248,  and  injured  In  the  amount  found  by 
the  Jury.  The  engineer  of  train  243  saw  ap- 
pellant In  time  to  have  given  him  warning 
of  the  approaching  train,  but  failed  to  blow 
the  whistle  or  ring  the  bell  on  his  locomotive. 
Appellee  was  not  guilty  of  contributory  neg- 
ligence. 

The  firat  assignment  of  error  is  without 
merit  There  was  no  contest  as  to  what  the 
rules  of  the  company  were  as  to  signals,  and 
no  possible  Injury  could  bave  resulted  from 
the  testimony  of  appellee  as  to  the  rules. 

The  second  assignment  of  error  complains- 
of  the  admission  of  evidence  to  the  effect  that 
"double-header"  trains  make  much  more  noise 
than  single  locomotives.  The  two  trains  were 
what  are  denominated  "double-headers."— that 
is,  each  was  drawn  by  two  locomotives,— and 
the  evidence  was  doubtless  Introduced  to 
show  that  appellee  could  not  hear  the  ap- 
proaching train  because  of  the  excessive  noise 
made  by  the  four  engines.  The  evidence  had 
no  tendency  to  show  tbe  negligence  of  appel- 
lant In  using  the  "double  headers,"  but  to  ac- 
count for  the  conduct  of  appellee  In  stepping 
on  the  track  in  front  of  the  locomotive.  The 
court  instructed  the  Jury  not  to  consider  the 
fact  that  the  trains  were  attached  to  two  loco- 
motives as  any  ground  of  negligence. 

The  proposition  under  tbe  tbtard  assignment 
of  error  complains  of  the  seventh  charge  of 
the  court  because  it  was  upon  the  weight 
of  the  evidence,  and  assumed  that  appellee 
was  backing  towards  the  depot  when  struck. 
The  charge  is  as  follows:  "If  the  Jury  believe 
from  the  evidence  that  the  plaintiff,  who  was 
in  the  employ  of  the  defendant  as  a  telegrapb 
operator  at  tbe  Uvalde  station,  was  diroctod 
by  the  train  dispatcher  of  the  defendant  to 
leave  his  office  and  go  out  and  deliver  to  the  of- 
ficers of  train  No.  244,  going  east,  a  clearance 
order,  then  you  are  charged  that  tbe  defend- 
ant company  owed  tbe  plaintiff  the  duty  to 
exercise  ordinary  care  to  prevji^t  Injury  to 
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Iiim  while  BO  engaged  In  the  performance  of 
Kiieh  duty,  K  any;  and  If  the  Jury  further 
bclleTe  from  the  evidence  that  the  plaintifT, 
in  obedience  to  said  order,  if  be  was  so  or- 
dered, without  negligence  on  his  part,  left  his 
office  to  hand  to  the  engineer  of  the  train 
No.  244  said  clearance  order,  and  that  be, 
after  having  done  so,  as  he  was  backing  in 
the  direction  of  the  depot,  train  No.  243  came 
in  from  the  east,  without  sounding  the  whis- 
tle or  giving  warning  of  its  approach,  and  did 
sti-ike  and  run  over  the  plaintiff,  and  Inflict 
on  him  the  injuries  which  terminated  in  the 
loss  of  his  leg;  and  the  jury  further  find  that 
the  defendant  was  negligent  in  so  operating 
Its  said  train,  and  that  said  negligence,  if  you 
find  it  was  negligence,  was  the  proximate 
cause  of  the  plaintiff's  injuries,— then  you 
should  find  for  the  plaintiff."  An  Inspection 
of  the  charge,  we  think,  is  a  sufficient  an- 
swer  to  the  attacks  made  upon  It.  A  groui»- 
ing  of  certain  facts  was  made,  one  of  which 
was  the  backing  of  appellee  upon  the  track, 
and  the  jury  was  instructed  that  if  such  facts 
were  found  to  exist,  and  that  they  constituted 
negligence,  they  should  find  for  appellee.  As 
all  the  evidence  of  appellant  was  to  the  effect 
that  appellee  was  stepping  backward  towards 
the  depot  when  he  was  struck,  we  cannot 
see  any  force  in  its  complaint,  '3ven  If  the 
fact  had  been  assumed  by  the  court. 

The  eighth  and  ninth  paragniphg  of  the 
charge  are  not  upon  the  weight  of  the  evi- 
dence, and  were  permissible  under  the  facts. 
The  engineer  swore  that  he  was  running  at 
about  six  miles  an  hour,  that  he  saw  appellee 
step  liackwards  on  the  track  some  ei^ht  or  ten 
feet  ahead  of  his  locomotive,  but  that  he  did 
not  blow  his  whistle  or  give  any  signal,  and  it 
was  for  a  Jury  to  determine  whether  xbe  fail- 
ure to  give  such  signal  was  negligence. 

The  tenth  paragraph  of  the  charge  is  dear- 
ly erroneous,  in  that  it  instructed  the  jury 
that  in  order  to  find  for  appellant  they  must 
not  only  find  that  appellee  was  sfullty  of  con- 
tributory negligence,  but  In  addition  mrst 
find  "that  the  defendant  was  operating  the 
engine  which  struck  plaintiff  in  a  reasonably 
safe  and  prudent  manner."  The  giving  of  the 
instruction  would  necessitate  a  reversal  had 
It  not  been  Induced  and  invited  by  a  charge 
requested  by  appellant  couched  In  almost  the 
identical  language  of  the  court's  charge.  Ap- 
pellant has  thereby  placed  itself  in  a  position 
that  it  cannot  complain  of  the  error.  This 
was  first  decided  in  this  state  by  this  court 
in  the  case  of  Railway  Co.  v.  Sein,  33  S.  W. 
558,  and  was  afterwards  held  by  the  supreme 
court  in  the  same  ease  (8i>  Tex.  63). 

The  eighth  assignment  complains  of  a  ref- 
erence in  the  twelfth  paragraph  to  the  law 
of  discovered  peril  as  explained  in  the  eighth 
paragraph,  which  it  Is  claimed  was  erroneous. 
What  has  been  said  of  that  paragraph  dis- 
poses of  this  assignment  of  error. 

Tlie  evidence  was  contradictory  as  to 
whether  the  proper  signals  were  given  by  the 
train   In  approaching  the  station,   and   the 


court  did  not  err  in  presenting  the  isaue  to  the 
Jury.  Those  parts  of  the  charge  objected  to 
because  they  submitted  the  issue  as  to  wheth- 
er the  signals  were  given,  and  because  they 
rendered  appellant  liable  if  the  engineer  knew, 
or  could  have  known,  by  the  exa*ci8e  of  prop- 
er care,  that  appellee  was  in  a  perilous  posi- 
tion, were  invited  by  charges  requested  by 
appellant,  and  it  is  estopped  from  daiming 
any  advantage  arising  therefrom. 

The  objections  to  the  measnre  of  damages 
given  by  the  court  are  not  maintainable.  It 
was  the  duty  of  the  jury  to  find  damages  for 
the  mental  and  physical  pain  suffered  by  ap- 
pellee, and  the  court  did  not  err  in  instructing 
the  Jury  that  those  elements  "must  be  con- 
sidered" instead  of  "may  be  considered." 

The  U)  special  instructions  requested  by  ap- 
pellant were  properly  refused,  and  the  court 
did  not  err  in  overruling  the  motion  for  new 
trial.  There  was  evidence  to  sustain  the  ver- 
dict. 

The  Judgment  is  affirmed. 


SANGER  V.  MAOEmi 

Court  of  Civil  Appeals  of  Texas.    May  14, 
1902.) 

ATTACHMENT— CLAIMANT— CONCLUSIVE- 
NESS OF  JODO.HBNT— ESTOPPEL. 

1.  As  against  a  daimant  of  property  seized 
under  a  distress  covenant,  the  judgment  of  the 
landlord  against  the  tennnt  is,  iu  the  absence 
of  fraud  or  collusion,  couclusive  as  to  the 
amount  of  the  tenant's  indebtedness. 

2.  A  landlord  does  not  waive  bis  lien  on  cot- 
ton of  the  tenant,  and  is  not  estopped  to  as- 
sert it  as  against  a  purchaser  thereof  from  the 
tenant,  berause  he  permitted  the  tenant  to  sell 
other  cotton  to  other  purchasers;  the  purchas- 
er not  being  influenced  thereby. 

Appeal  from  McLennan  county  court;  G.  B. 
Gerald,  Judge. 

Trial  of  right  to  property  between  0.  L<, 
Sanger,  claimant,  and  Leonard  Magee.  From 
an  adverse  Judgment,  claimant  appeals.  Af- 
firmed. 

Boynton  &  Boynton,  tor  appellant  Z.  I. 
Harlan,  for  appellee. 

KEY,  J.  Appellee  had  a  tenant  named  B. 
O.  Cotton,  who  sold  to  appellant  six  bales 
of  cotton,  upon  which  appellee  had  a  land- 
lord's lien  for  rent  Appellee  caused  a  dis- 
tress warrant  to  be  Issued,  and  the  cotton 
seized  thereunder,  and  appellant  filed  a  claim- 
ant's affidavit  and  bond  for  the  trial  of  the 
right  of  property.  The  latter  proceeding  was 
regularly  docketed,  and  came  on  for  trial, 
resulting  in  a  judgment  in  favor  of  appellee, 
Magee,  from  which  judgment  Sanger  has  ap- 
pealed. 

We  have  considered  all  the  points  presented 
in  the  briefs,  and  find  no  error.  The  judg- 
ment rendered  in  the  original  suit  of  Magee 
against  Cotton,  the  tenant,  not  being  attacked 
in  this  case  on  accuimt  of  fraud  or  collusion. 


<  Rehearing  denied  June  K,  IMl 
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-wu  canclnst've  aa  to  the  amount  of  Cotton's 
iodAtednesa  to  Magee  for  rents  and  advances. 
LlTingston  t.  Wright,  68  Tex.  TOB,  o  S.  W. 
•Wi;  RooB  T.  Lewyn,  5  Tex.  ClT.  App.  600, 
23  S.  W.  460.  24  S.  W.  538;  Lefamnn  t.  Stone. 
4  Wttteon.  av.  Gas.  Ot.  App.  122,  16  S.  W. 
784;  Con-n-ell  t.  Hartsell,  4  WUlson,  Glv.  Cas. 
Ct  App.  73,  16  S.  W.  541. 

It  was  not  shown  that  in  purchasing  the 
cotton  here  tnyolved,  appell.int  was  Influen- 
ced by  the  fact  that  appellee  had  permitted 
the  tenant  to  make  other,  sales  of  cotton  In 
.another  market,  and  to  other  purchasers. 
Hence  we  hold  that  appellee  had  not  waived 
bis  lien,  and  waa  not  estopped  from  asserting 
it 

Jndgment  affirmed. 


AMERICAN    CENT.    INS.    CO.    t.    HEATH 
et  aLi 

<Coatt  of  Civil  Appeals  of  Texas.     May  21, 
1002.) 

nSS  INSURANCB-POLICT  IN  FIRM  NAHB>-IN- 
DIVIDUAL.  OWNERSHIP— EFFECT  —  CONTINO- 
AMCB— WANT  OF  EVIDENCB-ABSENCE  OF 
DtUGBNCB  —  APPRAISEMENT  —  FAILURE  TO 
DSUAND  IN  TIME— WAIVER— PRESUMPTION 
OP  DBLIVBRT  OF  MAIL  —  REBUTTAL  —  CON- 
CURRBNT  INSURANCB— INSURANCE  ON  POR- 
TION OF  PROPERTY— METHOD  OF  COMPUT- 
ING LOSS— HARMLESS  ERROR. 

1.  The  mere  fact  that  goods  owned  by  a  sin- 
gle individoal  are  insured  in  a  firm  name  does 
not  avoid  the  policy  in  the  absence  o(  misrep- 
resentation as  to  ownership,  and  the  fact  that 
the  other  member  ot  the  firm  is  a  clerk  iu  the 
store  does  not  affect  the  case. 

2.  Where  an  insurer  relied  on  failure  to 
make  appraisement  as  a  defense,  which  ap- 
praisement must  have  been  required  witbm 
<tu  davs  of  loss,  and  was  informed  in  advance 
that  the  insured  would  plead  waiver,  but  made 
DO  effort  to  secure  the  testimony  of  its  of- 
ficer proving  a  demand  for  nppraisement  with- 
in proper  timo,  it  was  not  entitled  to  a  continu- 
ance. 

3.  Where  a  fire  policy  requires  proofs  of  loss 
within  60  days,  to  be  accompanied  by  an 
award  when  appraisal  has  been  required,  a  de- 
mand for  an  appraisal  made  6  munths  after 
loss  and  5  months  after  proofs  have  been  re- 
wired and  retained  without  objection,  and  not 
until  salt  is  instituted,  is  too  late;  as,  to  be 
effectaal,  appraisal  should  be  required  within 
the  CO  days. 

4.  Where  an  insurer  fails  to  demand  an  ap- 
praisal within  the  time  prescribed  by  the  pol- 
K7,  it  waives  its  right  thereto. 

5.  The  presumption  that  a  letter  duly  mail- 
ed was  received  is  rebutted  by  positive  evidence 
that  it  was  not  received. 

)>.  Where  a  fire  policy  permits  concurrent  in- 
•onuice,  but  does  not  require  it  to  cover  the 
whole  prop«ty,  additional  insurance  on  a  part 
onlj  is  within  the  provision ;  and  in  prorating  a 
loss  snch  concurrent  insurance  should  not  be 
treated  as  on  the  whole  property. 

7.  Where  a  loss  so  far  exceeds  the  whole  in- 
sarance  that  each  insurer  by  any  method  of 
computation  will  be  liable  to  the  full  amount 
of  Its  policy,  an  insurer  cannot  complain  of 
the  method  actually  adopted  by  the  court 

Appeal  from  Johnson  county  court;  W.  D. 
McKoy,  Judge. 

Acdon  by  Heath  &  Blackwell  against  the 
American  Central  Insurance  Company.    From 


'  Rebeariog  denied  June  2C,  1902. 


a  Judgment  for  plainttffa,  defendant  appeals. 
AfBrmed. 

The  stock  of  goods  was  covered  by  three 
policies,— two  for  ^1,000  tfn  all  the  stock,  and 
one  of  $TO0  on  the  hardware  alone.  Defend- 
ant's was  one  of  the  $1,000  policies.  The  to- 
tal value  of  tbe  stock  at  the  time  of  fire  was 
^,342.44,  and  the  value  of  the  hardware  alone 
was  $450.  Tbe  policy  In  ault  required  proofs 
of  loss  to  be  furnished  within  60  days,  and 
provided  for  an  appraisal  in  case  of  disagree- 
ment as  to  the  amount  of  loss.  It  also  pro- 
vided: "And  the  loss  shall  not  become  pay- 
able until  00  days  after  the  notice,  ascertain-' 
ment,  estimate,  and  satisfactory  proof  of  the 
loss  herein  required  bave  been  received  by 
the  company,  Including  an  award  by  apprai»- 
ers,  when  an  appraisal  has  been  required." 

Garden  &  Carden  and  E.  O.  Senter,  for  ap- 
pellant Ramsey  &  Odell  and  Henry,  Brown 
&  Patton,  for  appellees. 

FLT,  J.  Appellees  Instituted  this  suit  to 
recover  $1,000,  amount  of  insurance  on  a  stock 
of  hardware  and  undertakers'  goods  destroyed 
by  fire.  There  was  a  verdict  and  Judgment 
for  appellees. 

Nine  of  tbe  tbirty-two  assignments  ot  error 
present  the  question  as  to  the  right  of  ap- 
pellees to  recover,  the  proof  showing  that  al- 
though the  property  was  Insured  In  tbe  name 
of  Heath  &  Blackwell,  and  tbe  business  was 
carried  on  under  that  firm  name,  it  really  be- 
longed to  E.  N.  Heath.  There  Is  no  merit  In 
the  assignments.  The  property  did  in  reality 
belong  to  a  firm  called  Heath  &  Blackwell, 
was  insured  In  tbe  name  of  the  firm,  and 
there  was  no  evidence  of  any  misrepresenta- 
tion as  to  the  ownership  of  tbe  property.  As 
said  by  this  court  in  tbe  case  of  Bonnet  y. 
Insurance  Co.,  42  S.  W.  316:  "There  is  no 
statute  of  this  state  that  prohibits  the  use  of 
firm  names  which  fail  to  indicate  the  mem- 
bers of  the  partnership,  and  appellant  bad  the 
right  to  do  business  for  himself  under  a  firm 
name,  if  be  so  desired,  and  the  right  to  in- 
sure his  property  in  that  firm  name.  His  rep- 
resentation that  the  property  belonged  to  Bon- 
net Bros,  was  correct  at  tbe  same  time  that 
he  owned  tbe  entire  interest  In  the  goods." 
This  principle  would  not  be  altered  by  the 
fact  that  Blackwell  was  clerking  In  the  store. 
Heath  did  not  make  any  representation  as  to 
who  composed  the  firm  of  Heath  &  Black- 
well,  and  his  silence  on  that  point  did  not 
mislead  appellant  If  It  was  solicitous  as  to 
who  composed  the  firm.  It  should  have  Inter- 
rogated Ueath;  and,  if  be  had  then  made 
statements  contrary  to  the  facts,  appellant 
might  have  some  basis  for  its  contention. 
Tbe  allegation  in  the  petition  that  the  firm 
was  composed  of  E.  N.  Heath  and  N.  Black- 
well  was  not  evidence  of  misrepresentation, 
and  the  only  question  the  pleading  would  pre- 
sent would  be  one  of  variance  between  plead- 
ing and  proof,  and  that  would  not  be  tenable. 
Insurance  Co.  v.  Heath,  08  S.  W.  305. 
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Tbe  application  for  a  continuance  was  prop- 
erly overruled.  Appellant  relied  on  a  failure 
to  make  an  appraisement  as  one  of  ita  de- 
fenaea,  and  'was  charged  wltb  notice  that  no 
appraisement  could  be  required  unless  a  re- 
quest for  one  was  made  within  00  days  from 
the  date  of  notice  of  loss.  Further  than  that, 
Information  was  given  to  It  by  letter  that  ap- 
pellees would  plead  that  an  appraisement  bad 
been  waived  by  a  failure  to  demand  one  In 
time,  and  yet  no  eCCort  was  made  to  obtain 
the  testimony  of  the  officer  who  had  seen  the 
demand  for  an  appraisement  to  appellees  be- 
.  fore  the  expiration  of  tbe  60  days.  There  was 
an  utter  lack  of  diligence  on  the  part  of  ap- 
pellant, and  It  was  not  entitled  to  a  continu- 
ance. 

The  court  did  not  err  In  refusing  to  abate 
the  suit  and  In  refusing  to  grant  tbe  demand 
for  an  appraisement  made  on  July  25,  lOOl. 
The  fire  occurred  on  January  21,  1901,  and  a 
demand  for  an  appraisement  made  six  months 
afterward  came  too  late.  The  notice  of  loss 
was  received  by  appellant  on  February  25th, 
and  no  objection  was  urged  to  it  and  no  de- 
mand for  an  appraisement  was  made  for  more 
than  five  months,  and  then  not  until  after  the 
institution  of  this  suit  The  plain  implication 
from  the  terms  of  the  contract  is  that  the  de- 
mand for  appraisement  should  have  been 
made  within  tiO  days  from  the  time  notice 
and  proofs  of  loss  were  received.  We  have 
seen  but  one  case,  except  the  one  decided  by 
this  court,  above  cited,  directly  in  point  on 
the  question,  and  that  is  Zlmerlskl  v.  Insur- 
ance Co.,  52  N.  W.  56,  In  which  the  supreme 
court  of  Michigan  held  that  demand  for  an 
appraisal  made  57  days  after  proofs  of  loss 
had  been  received  was  invalid,  because  the 
appraisal  could  not  have  taken  place  within 
tbe  GO  days  provided  for  In  the  policy.  It 
was  said  lay  the  court:  "The  company  had 
given  no  notice  that  tbe  proofs  of  loss  were 
not  satisfactory  for  57  days  after  the  proofs 
had  been  furnished.  They  then  served  a  no- 
tice, which  comes  too  late  for  tbe  plalntlft  to 
make  a  selection  of  an  appraiser,  notify  the 
company,  and  have  the  appraisal  made,  un- 
til after  the  period  fixed  for  the  payment  of 
the  loss,  dating  from  the  furnishing  of  proofs 
of  loss,  had  expired.  •  •  •  No  such  de- 
lay was  within  tbe  contemplation  of  the  par- 
ties. There  is  nothing  In  the  record  to  ex> 
cuse  It."  We  think  this  tbe  correct  doctrine, 
and  that  appellant,  by  falling  to  demand  an 
.ippralsement  within  GO  days  from  the  time  it 
received  proofs,  waived  Its  right  to  an  ap- 
praisement. The  policy  construed  by  the 
Michigan  court  was  similar.  If  not  identical. 
In  its  terms,  with  that  before  this  court 
There  was  no  evidence  contradicting  tbe  tes- 
timony as  to  the  value  of  the  goods  Intro- 
duced by  appellees,  and  tbe  Introduction  of 
the  testimony  as  to  what  appellees  were  of- 
fered for  the  goods  could  not  have  injurious- 
ly affected  appellant 


An  agent  of  appellant  swore  that  be  mail- 
ed to  appellees  on  February  27,  1901,  a  let- 
ter, in  which  a  demand  for  an  appraisement 
was  made,  and  It  is  contended  that  this  fact 
raised  tbe  presumptlim  that  they  received  it. 
That  may  be  true;  but  there  was  evidence  to 
the  effect  that  it  was  not  received,  and  that 
destroyed  any  presumption  as  to  Its  having 
been  received.  Presumptions  disappear  when 
confronted  with  facts.  Tbe  court  charged  all 
that  was  necessary  as  to  the  presumption  of 
receipt  of  the  letter,  and  It  was  not  error  to 
refuse  the  special  Instruction  on  the  same  sub- 
ject. The  charge  of  the  court  was  not  on  tbe 
weight  of  the  testimony. 

Concurrent  Insurance  on  the  property  In  a 
certain  sum  was  permitted,  and  we  think 
this  permission  was  broad  enough  to  i)ermlt 
additional  Insurance  on  a  portion  of  tbe  prop- 
erty, as  well  as  on  tbe  whole  of  It  and  we 
do  not  think  that  such  insurance  should  have 
been  treated  as  belug  on  the  whole  stock,  in 
prorating  tbe  loss  between  tbe  insurers.  In 
the  case  of  Bardwell  v.  Insurance  Co.,  IIS 
Mass.  465,  one  company  had  Insured  a  dwell- 
ing and  woodshed,  household  furniture,  barn, 
and  hay;  another  had  Insured  the  dwelling 
and  shed;  and  the  court  said:  "l%e  liability 
of  each  Is  determined  by  the  terms  of  its  own 
contract  and  Is  not  modified  by  anything  in 
the  contract  of  tbe  other  which  may  enable 
the  Insured  to  claim  or  recover  for  a  larger 
valuation  or  amount  of  loss.  If,  for  Instance, 
tbe  other  bad  been  a  valued  policy,  so  that 
the  insurers  were  precluded  from  disputing 
the  valuation  agreed  on,  and  thus  were  held 
for  the  full  amount  insured,  that  would  not 
affect  tbe  measure  of  tbe  risk  wbicb  this 
company  assumed,  nor  tbe  amount  of  loss  for 
which  It  is  responsible.  As  to  this  company, 
under  tbe  terms  of  its  policy,  tbe  whole 
amount  of  insurable  interest  at  risk  is  three- 
fourths  of  tbe  actual  value  of  tbe  property  as 
found  by  tbe  Jury.  That  is  tbe  sum  to  be  ap- 
portioned, without  regard  to  what  may  have 
been  agreed  on  by  the  contract  of  the  otbor 
company,  or  ascertained  by  a  Jury  In  an  ac- 
tion thereof."  To  tbe  same  effect  are  Cromie 
V.  Insurance  Co.,  15  B.  Mon.  432;  Angelrodt 
V.  Insurance  Co.,  31  Mo.  593;  Insurance- Co. 
V.  Roedel,  78  Pa.  19,  21  Am.  Rep.  1.  The 
loss  was  shown  to  exceed  the  whole  of  tbe  iii- 
sTirance,  and  appellant  cannot  complain  of  tbe 
yliia  adopted  by  the  trial  court  of  deducting 
tbe  $450  collected  on  the  hardware  from  tbe 
total  loss,  and  making  the  sum  remainbig  tbe 
basis  of  the  liability  of  appellant  Tbe  policy 
permitted  concurrent  Insurance  in  tbe  sum  of 
$5,000,  and  the  additional  Insurance  on  tlio 
hardware  is  embraced  In  that  provision.  Tli? 
policy  did  not  require  concurrent  Insurance  ou 
the  whole  property,  and  Insurance  on  a  part 
of  the  property  was  concurrent  insurance. 

The  other  assignments  are  wltboot  merltr 
and  need  not  be  discussed. 

Tbe  Judgment  U  affirmed. 
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HAYES   T.  GR0ESBEX3K  «t  al.i 

(Court  ot  Civil  Appeals  of  Texas.     Jane  4, 
1902.) 

TRESPASS  TO  TRY  TITLE— ABSTRACT  OP  TITLB 
—EVIDENCE. 
Under  Reir.  St.  art.  5260,  authorising  ei- 
ther party  to  require  the  other  to  file  an  ab- 
stract of  his  claim  or  title  to  the  land,  and  ar- 
ticle 5262,  requiring  it  to  state  the  nature  of 
each  document  or  written  instrument  inteuded 
to  be  oaed,  plaintiffs  in  trespass  to  try  title, 
claiming  under  G.,  cannot,  to  establish  title 
asainst  defendant,  introduce  a  lease  from  G. 
to  defendant  not  shown  by  their  abstract. 

Appeal  from  district  court,  San  Saba  coun> 
Kj;  M.  D.  Slator,  Judge. 

Action  by  Mrs.  P.  H.  Groesbeck  and  others 
against  W.  U  Hayes.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Reversed. 

Sidon  Harris,  for  appellant  Stapleton  & 
Meek,  for  appellees. 

KEY,  J.  In  this  action  of  trespass  to  try 
title,  Jndgment  was  rendered  for  the  plain- 
tiffs, and  the  defendant  has  appealed. 

We  sostain  the  flrst  assignment  of  error, 
which  complains  of  the  action  of  the  trial 
coort  In  admitting  in  evidence  a  written 
lease  from  H.  S.  Groesbeck  to  appellant.  The 
appellees  claim  under  H.  8.  Groesbeck,  and 
sought  to  establish  title  as  against  the  de- 
fendant by  showing  that  he  had  leased  the 
land  from  H.  S.  Groesbeck,  and  had  not  sur- 
rendered possession  to  the  lessor  nor  repudi- 
ated the  lease  contract. 

The  record  shows  that  the  plaintifld.  In 
compliance  with  a  demand  made  by  the  de- 
fendant filed  an  abstract  of  their  title,  which 
abstract  did  not  Include  the  lease  contract  re- 
ferred to;  and  when  the  latter  was  offered  In 
evidence  the  defendant  objected  to  its  admis- 
sion, because  it  was  not  so  Included.  This 
objection  was  overruled,  and,  in  our  opinion, 
it  should  have  been  sustained.  The  statute 
(article  5260)  authorizes  either  party  to  re- 
quire his  adversary  to  file  an  abstract  In 
writing  of  his  claim  or  title  to  the  land;  and 
article  5262  requires  the  abstract  to  state: 
First  the  nature  of  each  document  or  wrlt- 
tn  Instrument  Intended  to  be  used  as  evi- 
dence, and  its  date;  or,  second,  If  a  contract 
or  conveyance.  Its  date,  the  parties  thereto, 
and  the  date  of  the  proof  or  acknowledgment 
and  before  what  officer  the  same  was  made; 
and,  third,  where  recorded,  stating  the  book 
and  page  of  the  record;  fourth.  If  not  record- 
(d  In  the  county  where  the  trial  is  had,  copy 
of  such  instrument,  with  names  of  the  sub- 
HTlblng  witnesses.  So  it  appears  that  the 
latter  article  was  intended  to  be  very  com- 
prehensive, and  Include  not  only  deeds  to 
and  contracts  for  the  land  vesting  title  in  or 
Ncnring  a  right  to  the  party  filing  the  ab- 
stract or  those  under  whom  he  claims,  but 
alao  all  other  documents  or  written  instru- 
ments intended  to  be  used  as  evidence  on 
the  issue  of  tide;    and.  the  lease  In  question 


'  Rebcarinc  deniod  Juno  »,  IMt. 


false  within  the  latter  class.  It  was  put 
In  evidence  by  the  plaintiffs  for  the  purpose, 
as  against  the  defendant  of  establishing  thefa; 
title  to  the  land  and  right  to  recover  the 
same;  and,  not  behig  Included  in  their  ab- 
stract of  title,  the  court  should  have  sus- 
tained the  objection  urgred  against  It  The 
instrument  referred  to  was  material  because 
the  plaintiffs  failed  to  prove  their  title  oth- 
erwise. On  the  other  questions  presented  In 
appellant's  brief,  we  rule  against  him. 
Judgment  reversed  and  cause  remanded. 


DILLEIY  et  al.  v.  RATCLIFF. 

(Court  ot  CHvil  Appeals  ot  Texas.     June  12, 

1002.) 

SALES— BREACH  OF  CONTRACT— PAILURB  TO 
DELIVER  MACHINERY— MEASURE  OF  DAM- 
AQES-JUDOMENT  FOR  PURCHASE  PRICE- 
ADJUDICATION  OF  CLAIM  FOR  BREACH  OF 
WARRANTY. 

1.  Where  the  seller  of  machinery,  who  knew 
that  the  purchaser  intended  to  use  it  in  his  cot- 
ton gin,  and  knew  the  extent  of  the  cotton-gin- 
ning season,  agreed  a  month  before  such  season 
to  deliver  the  machinery  within  a  reasonable 
time,  the  measure  of  damages  for  his  failure  to 
deliver  until  after  the  close  of  the  season  was 
the  value  of  the  use  of  the  gin  while  idle  by 
reason  of  the  seller's  breach  of  his  contract,  as 
ascertained  by  the  net  profits  which  the  pur- 
chaser would  have  made  in  ginning  cotton  it 
he  had  received  the  machinery. 

2.  In  an  action  agninst  the  seller  of  saw- 
mill machinery  for  breach  of  his  guaranty  that 
the  machinery  would  be  in  first-class  order,  it 
appeared  that  plaintiff  did  his  sawing  at  odd 
times;  the  logs  on  hand  to  be  sawed  remaining 
on  band  until  plaintiff  could  get  a  chance  to 
saw  them.  Plaintiff  testified  that  at  the  time 
of  the  breach  he  had  orders  ahead  for  all  the 
lumber  he  could  saw,  but  it  did  not  appear  that 
he  failed  to  fill  such  orders,  or  was  prevented 
from  doing  so.  Held,  that  the  measure  of  dam- 
ages for  the  breach  was  the  cost  of  having  the 
defects  in  the  machinery  remedied,  including 
freight  and  other  necessary  expense,  and  the 
loss  of  time  in  making  such  repairs. 

3.  A  judgment  for  the .  price  of  personal 
property  is  not  an  adjudication  of  the  buyer's 
cause  of  action  for  a  breach  of  warranty  by  the 
seller,  where  the  buyer  makes  no  claim  of  set- 
off therefor  in  the  action  terminating  in  such 
judgment. 

Appeal  from  Hotiston  county  court;  B. 
Wlnfree,  Judge. 

Action  by  J.  H.  Ratcllff  against  Geo.  M. 
DiUey  and  another.  From  a  jndgment  In 
favw  of  plaintiff,  defendants  appeat  Re- 
versed. 

Campbell  &  McMeans,  for  appellants.  J. 
W.  Madden,  Jno.  I.  Moore,  and  Porter  New- 
man, for  appellee. 

GARRETT,  C.  J.  This  action  was  brought 
by  J.  H.  Ratcllff  In  the  county  court  of  Hous- 
ton county  against  Geo.  M.  DlUey  &  Son  to 
recover  damages  for  the  breach  of  their  con- 
tract of  sale  for  certain  cotton-gin  and  saw- 
mill machinery  to  the  plaintiff.  We  are  of 
the  opinion  that  the  evidence  very  clearly 
shows  the  breach  of  the  contract  both  In 
respect  to  the  pulley  or  fly  wheel  of  the  en- 
gine by  which  the  cotton  gin  was  to  be  put 
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In  operation,  and  certain  parts  of  the  ma- 
cliinei"y  necessary  to  the  operation  of  the 
sawmill  after  the  ginning  season  was  over. 
The  only  questions  that  present  any  diffi- 
culty grow  out  of  the  measure  of  damages. 
It  was  shown  that  the  defendants  were  fully 
apprised  of  the  purpose  for  which  the  plain- 
tiff wanted  the  machinery,  and  of  the  char- 
acter and  extent  of  the  ginning  season,  and 
undertook  to  deliver  the  machinery  within  a 
reasonable  time,  "all  complete,"  and  "in  guar- 
antied first-class  order."  The  contract  was 
entered  into  on  July  26,  1899,  and  the  deliv- 
ery was  not  completed  until  October  3,  1899. 
The  most  active  part  of  the  ginning  season 
Included  the  time  between  August  20th,  by 
which  time  the  delivery  should  have  been 
completed,  and  October  3d.  It  -was  shown 
with  a  reasonable  degree  of  certainty  that 
the  plaintiff  lost  in  profits,  in  not  being  able 
to  put  bis  gin  in  operation  before  October  3d, 
the  full  amount  allowed  for  that  reason. 
While  the  true  rule  of  estimating  the  dam- 
ages is  to  ascertain  the  value  the  use  of  the 
gin  would  have  been  for  the  time  it  lay  idle 
by  reason  of  the  breach  of  the  contract,  this 
could  not  have  been  done  more  certainly  than 
by  ascertaining'  the  net  profits  the  plaintiff 
would  have  made  in  ginning  cotton  If  he 
had  received  the  machinery.  6  Bng.  Ruling 
Cas.  617-626.  So  we  think  the  proper  meas- 
ure of  damages  was  applied  by  the  court  to 
the  breach  -with  respect  to  the  failure  to  sup- 
ply the  pulley  or  fly  wheel  for  the  ginning 
season,  and  that  the  amount  allowed  therefor 
is  supported  by  the  evidence.  But  with  re- 
spect to  the  sawing  of  lumber  it  appeared 
from  the  evidence  that  there  was  no  special 
season  for  that,  that  It  was  done  at  odd 
times,  and  that  the  logs  on  hand  to  be  con- 
verted into  lumber  would  remain  on  hand 
until  they  could  be  sawed.  It  was  not  like 
the  ginning  of  cotton  belonging  to  customers 
who  could  not  or  would  not  wait,  and  for 
which  the  season  would  pass,  and  all  profits 
be  lost.  And  although  the  plaintiff  testified 
that  he  had  orders  ahead  for  all  the  lumber 
that  he  could  saw  at  the  time,  it  was  not 
shown  that  he  failed  to  finally  fill  all  such  or- 
ders, or  that  he  was  not  able  to  do  so.  Thus 
it  will  be  seen  that  the  same  measure  of 
damages  should  not  be  applied  to  both  cases. 
Not  only  were  the  same  consequences  o''  the 
breach  not  reasonably  within  the  contempla- 
tion of  the  parties,  but  there  was  no  special 
loss  shown  to  have  resulted  from  a  failure 
to  convert  the  logs  into  lumber  during  the 
time  the  sawmill  was  Idle.  The  proper  meas- 
ure of  damages  suggested  by  the  facts  In 
evidence  In  case  of  the  defects  in  the  rocker 
shaft  and  governor,  by  reason  of  which  the 
operation  of  the  sawmill  was  delayed,  was 
the  cost  of  having  them  repaired  and  put  into 
good  condition,  which  would  include  the  ex- 
pense of  sending  them  to  Palestine,  and  of 
any  necessary  expense  and  loss  of  time  in 
the  attempt  to  repair  the  same.  While  the 
plaintiff  might  have  pleaded  the  damages  for 


the  breach  of  the  contract  In  set-off  to  the 
defendants'  action  upon  the  notes  glvoi  for 
the  machinery,  be  did  not  do  so,  and  his 
cause  of  action  therefor  was  not  in  any 
manner  drawn  Into  that  suit  Consequently 
the  cause  of  action  in  favor  of  the  plaintiff 
for  damages  was  not  adjudicated  by  the 
Judgment  in  the  suit  upon  the  notes.  It  is 
believed  that  what  has  been  said  disposes  of 
all  the  questions  likely  to  arise  upon  anotho- 
trial. 

For  the  reason  that  more  damages  were 
allowed  for  the  defective  rocker  shaft  and 
governor  than  were  warranted  by  the  evi- 
dence, the  Judgment  of  the  court  bdow  will 
be  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


WOLF  et  al.  r.  GIBBONS.t 

(Court  of  Civil  Appeals  of  Texas.    JniM  4. 
1902.) 

TRESPASS  TO  TRY  TITLD— STATBMBNT  OF 
PACTS  —  CONSTRUCTION  —  ANCIENT  DBBD  — 
PRESUMPTIONS  —  COMMUNITT  PROPBRTT  — 
SAl^B— MINORS— TAX  SALE— DESCRIPTION. 

1.  Where,  iu  trespass  to  try  title,  the  state- 
ment  of  facts  shows  a  "deed  from  M.  Lr.,  sur- 
viving  wife  of  V.  L.,  deceased,"  convegrlng  the 
land  in  controversy,  the  title  to  which  was 
preTiously  in  F.  L.,  such  statement  should  be 
construed  to  mean  that  M.  L.  was  in  fact  the 
surviviDg  wife  of  F.  L.,  and  that  she  conveyed 
the  laud  to  the  g^autee  in  such  deed. 

2.  Where  a  deed  executed  b^  the  surviring 
wife  of  the  one  who  during  bis  lifetime  held 
the  title  is  more  than  30  years  old,  and  noth- 
ing to  the  contrary  appears,  it  should  be  pre- 
sumed that  the  land  was  of  their  commouity 
estate,  and  that  the  sale  was  made  to  pay 
community    debts. 

3.  A  sale  of  community  lands  by  a  surviving 
wife  to  pay  commuuitr  debts  concludes  the 
right  of  a  minor  child  of  such  wife  and  her 
deceased  husband. 

4.  Where,  in  tax-suit  proceedings,  land  in 
survey  No.  150  is  attempted  to  be  de8crit>ed, 
but  ■■  described  as  in  survey  No.  ISO,  the  orror 
in  the  description  is  fatal  to  the  proceedings. 

Appeal  from  district  court,  San  Saba  coun- 
ty; M.  D.  Slator,  Judge. 

Action  by  Charles  Wolf  and  others  against 
W.  H.  Gibbons.  From  a  Judgment  for  de- 
fendant for  a  portion  of  the  lands  In  contro- 
versy, plaintiffs  appeal.    AArmed. 

Sldon  Harris,  for  appellants.  Sector  & 
Brown,  for  appellee. 

FISHEB.  O.  J.  This  Is  an  action  of  tres- 
pass to  try  title  by  Charles  Wolf,  Amelia  P. 
Withrow,  and  Carrie  Chew  against  W.  H. 
Gibbons,  for  the  recovery  of  246  acres  of 
land  in  San  Saba  county,  located  in  the  name 
of  Frederick  I«ck  (certificate  No.  434,  ab- 
stract No.  841,  survey  No.  150).  Defendant 
answered  by  general  denial,  plea  of  not 
guilty,  statute  of  10  years'  limitation,  and 
cross  bill  alleging  that  he  was  the  legal  and 
equitable  owner  of  the  land  sued  for.  The 
case  was  tried  before  the  court,  and  Judg- 

'Rehearing  denied  June  25,  1902,  and  writ  of  err>r 
denied  by  supreme  court. 
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tnent  rendered  for  Carrie  Chew  for  one- 
cislith  of  the  remaining  eastern  portion  of 
167  acres,  and,  as  to  seven-elgbths  of  tliis 
167  acres.  Judgment  -was  rendered  for  dc- 
lendant  against  Wolf  and  Withrow  nnder 
the  plea  of  10  years'  limitation.  The  Judg- 
ment of  the  court  contains  this  recital; 
'And  the  court,  b&ring  heard  and  considered 
ill  the  pleadings  and  evidence  and  argument 
of  counsel,  finds  and  concludes  that  plaintiffs 
hare  shown  and  established  a  chain  of  title 
to  the  land  In  controversy  from  tbe  sov- 
ereignty of  the  soil  down  to  and  In  them- 
selves,  but  that  tbe  defendant  has  acquired 
a  part  of  said  land,  as  hereinafter  described, 
by  Tirtne  of  the  statute  of  ten  years*  limi- 
tation." Tbe  Judgment  then  proceeds  to  de- 
cree to  tbe  defendant  certain  described  lands. 
There  Is  evidence  In  the  record  which  sup- 
ports both  facts  tbus  stated  as  found  in  the 
Judgment  of  the  trial  court;  that  is,  that  tbe 
plaintiffs  have  tbe  superior  title,  and  that 
tbe  defendant  has  limitation,  under  the  10- 
year  statute,  to  tbe  land  described  In  the 
judgment  of  the  court. 

In  dlsiioslng  of  what  appellants  term  a 
"fundamental  error."  we  are  of  the  opinion 
that  tbe  plea  of  limitation  was  sufficient  to 
authorize  tbe  Judgment  of  the  court.  Our 
findings  of  fact  dispose  of  appellants'  first 
assignment  of  error.  The  evidence  was  suf- 
ficient to  show  a  continuons  and  exclusive 
adverse  possession  In  appellee,  so  as  to  pro- 
tect him  under  the  10-year  statute  of  limita- 
tion. 

We  do  not  think  that  the  appellee's  first 
cross  assignment  of  error  is  well  taken.  The 
following  statement  Is  taken  from  tbe  state- 
ment of  facts:  "Deed  by  Maria  Lock,  sur- 
viving wife  of  Frederick  Lock,  deceased,  to 
H.  F.  Fisher,  dated  and  duly  acknowledged 
tn  Harris  county,  Texas,  March  5th,  1855, 
conveying  survey  No.  150,  district  No.  2,  In 
Fisher  &  Miller's  colony,  and  state  of  Texas, 
by  virtue  of  beadright  certificate  for  640 
acres  issued  to  Frederick  Lock  by  commis- 
sioner of  Fisher  &  Miller's  colony  In  1850. 
Said  deed  recites  that  said  survey  contains 
320  acres  of  land,  and  that  It  is  one-half  of 
said  640-acre  survey."  In  view  of  this  state- 
ment from  the  facts,.  It  Is  not  necessary  for 
ua  to  consider  the  objections  raised  to  the 
transcript  of  the  probate  records  of  Harris 
county  In  the  estate  of  Frederick  Loock  or 
Lock,  deceased.  It  appears  from  the  state- 
ment made  from  the  facts  that  Maria  Lock, 
the  surviving  wife  of  Frederick  Lock,  con- 
veyed the  land  In  1855  to  H.  F.  Fisher.  We 
construe  this  statement  to  mean  that,  as  a 
fact,  Maria  Lock  was  the  surviving  wife  of 
Frederick  Lock,  deceased,  and  that  she,  at 
the  dme  stated,  conveyed  tbe  land  to  H.  F. 
Kisher.  The  conveyance  was  executed  in 
ISjo,  and.  of  course,  was  over  30  years  of 
age  at  tbe  tinae  It  was  offered  tn  evidence 
upon  the  trial  of  this  case.  Nothing  to  the 
contrary  appearing,  the  presumption  Is  that 
tbe  land  In  question  was  of  the  community 


estate  of  Maria  Lock  and  her  deceased  tatis- 
band,  Frederick  Lock.  It  was  patented  to 
Frederick  Lock  August  28,  1857.  The  head- 
right  certificate  by  virtue  of  which  It  was 
located,  of  course,  was  acquired  prior  to  this 
time.  The  surviving  wife  having  sold  the 
land,  tbe  presumption  will  be  indulged.  In 
view  of  the  antiquity  of  her  conveyance,  that 
the  sale  was  made  for  the  purpose  of  satisfy- 
ing community  debts.  Hensel  v.  Kegans.  7& 
Tex.  347,  15  S.  W.  275;  Auerbach  v.  Wyiie. 
84  Tex.  619,  820,  19  S.  W.  856,  20  S.  W.  770. 

Tbe  ruling  that  we  have  Just  made  also 
disposes  of  appellee's  second  cross  assign- 
ment of  error.  If  the  sale  was  made  for  the 
purpose  of  dlsctaarging  community  debts,  it 
would  conclude  the  right  of  the  minor  child 
of  Maria  and  Frederick  Lock. 

We  cannot  agree  with  appellee  In  the  right 
ass«1%d  In  bis  third  cross  assignment  of  er- 
ror. We  are  of  the  opinion  that  the  survey 
nuqiber  was  a  necessary  part  of  the  descrip- 
tion of  tbe  land  In  question,  and  that  de- 
scribing the  stirvey  as  No.  130  was  fatal  to 
tbe  tax-suit  proceedings  under  which  the 
land  was  ordered  to  be  sold.  Brokel  v.  Mc- 
Kechnle,  «B  Tex.  33,  6  S.  W.  623. 

We  find  no  error  In  the  record,  and  the 
Judgment  la  affirmed.    Affirmed. 


CITIZENS'  RY.  CO.  v.  CRAIO.l 

(Court  of  Civil  Appeals  of  Texas.    May  HH, 
1902.) 

STKKBT  KAILWAY  COMPANIBa— DinT  TO  PAS- 
SENGERS. 

It  Is  the  doty  of  a  street  railway  com- 
pany to  exercise  the  highest  degree  of  cai-e 
in  operating  its  cars  to  prevent  iujnry  to  pas- 
seugers,  and  failure  of  its  servants  in  that 
respect  Is  its  negligence. 

Appeal  from  district  oourt,  McLennan 
county;   Marshall  Surratt,  Judge. 

Action  by  Miss  Hortense  Craig  against  the 
Citizens'  Hallway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Clark  ft  Bollnger,  for  appellant.  L.  W. 
Campbell  and  Felix  D.  Robertson,  for  ap- 
pellee. 

FISHER,  C.  J.  This  Is  an  action  by  tbe 
appellee  against  the  street  railway  company 
for  damages  arising  from  personal  injuries 
alleged  to  have  resulted  through  the  negli- 
gence of  one  of  the  motormen  operating  one 
of  the  cars  on  defendant's  line,  in  permit- 
ting the  same  to  come  in  colllsiou  with  the 
car  npon  which  the  plaintiff  was  riding, 
thereby  violently  and  with  great  force  throw- 
ing her  against  the  fioor,  by  reason  of  which 
she  sustained  injuries.  Tbe  facts,  briefiy 
stated,  are  as  follows:  The  appellee  was  a 
passenger  on  one  of  appellant's  street  cars, 
the  same  being  crowded;  and,  there  being 
no  vacant  seats,  she  was  standing  up,  bold- 

*  Rebearlnfr  denied  June  2S.  1902.  and  writ  of  error 
denied  by  supreme  court. 
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tiig  onto  the  back  of  one  of  the  seats,  when, 
without  warning,  another  street  car  on  ap- 
pellant's road  collided  with  and  ran  Into  the 
car  upon  which  the  plalntifC  was  riding, 
with  such  force  as  to  throw  her  to  the  floor 
of  the  car,  whereby  she  received  a  terrible 
.knock  on  the  head,  and  severe  flesh  bruises 
abont  the  hips  and  limbs,  and  by  reason  of 
which,  also,  her  back  was  injured,  she  was 
not  able  to  walk  without  a  limp  for  about 
two  weeks,  and  suffered  with  continual 
pains  in  h«r  head  for  at  least  two  months 
after  the  accident,  and,  as  a  result,  had 
some  trouble  with  her  right  ear,  which  has 
continued  up  to  the  time  of  trial,  with  some 
defect  of  hearing.  There  followed  the  acci- 
dent a  difficulty  in  swallowing,  with  sore- 
ness in  the  throat,  and  her  eyes  have  trou- 
bled her  since  then.  And  further  on,  upon 
the  subject  of  her  Injuries,  she  testlfles: 
"My  eyes  have  been  weak  and  have  troubled 
me  since  then.  My  side  was  swollen  some, 
but  no  permanent  injury  has  resulted  to  my 
side.  I  received  more  than  one  injury  in 
the  accident  The  most  serious  injury  I  re- 
ceived was  to  my  head.  The  most  suffering 
was  the  continual  pain  in  my  head.  I  snf- 
fered  from  a  soreness  and  buzzing  in  my 
ear.  It  was  sore  and  painful,  and  from  the 
time  of  the  accident  I  have  noticed  a  defect 
in  my  hearing.  There  was  some  niceration 
on  the  inside  of  my  ear,  and  some  discharge 
therefrom.  There  was  soreness  in  the  tliroat, 
and  great  difficulty  in  swallowing.  I  have 
been  troubled  with  my  eyes  since  the  ac- 
cident, maldng  me  nervous,  and  my  eyes  are 
weaker.  I  was  extremely  nervous  and  more 
listless  right  after  the  accident,  having  lit- 
tle energy  or  strength  for  exertion  of  any 
kind.  Tliere  seemed  to  be  some  soreness  in 
the  back  of  my  neck,  which  lasted  about 
two  weeks.  My  back  was  considerably  in- 
jured and  made  weaker  from  the  fall.  My 
falp  was  bruised  to  an  extent  that  I  could 
not  walk  for  some  time  without  limping,— 
for  about  ten  days.  My  side  was  similarly 
affected  to  my  hip.  My  lower  limbs  were 
bruised  and  contused.  The  flesh  was  very 
black  and  blue,  and  It  was  about  two  weeks 
before  it  resumed  Its  normal  color.  I  suf- 
fered a  great  deal,  both  mentally  and  phys- 
ically. The  most  painful  effect  to  the  body 
passed  away  In  two  weeks'  time.  My  back  is 
still  weak,  and  I  cannot  walk  without  a  limp 
in  my  limb.  There  is  a  slight  limp,  but  it  is 
not  noticeable  to  other  people.  The  pain  In 
my  head  continued  for  two  months,  and  it 
still  troubles  me  at  times,  aching  dreadfully. 
There  Is  still  some  difficulty  in  my  throat, — 
some  difficulty  in  swallowing.  My  ear  is 
still  sore,  and  my  hearing  is  decidedly  im- 
paired. The  defect  in  my  eyes  still  troubles 
me,  and  makes  me  nervous.  I  have  most 
positively  not  recovered  from  my  injuries. 
I  was  confined  to  my  bed  at  least  four  days. 
I  was  confined  to  my  room  at  least  two 
weeks.  I  did  incur  some  expenses  for  med- 
ical treatment    The  exact  amount  I  do  not 


know  yet,  as  the  bills  have  not  all  been  ren- 
dered." It  appears  that  the  accident  occur- 
red on  the  16th  of  February,  1901,  and  the 
date  of  trial  (the  time  when  the  plaintiff 
was  testifying)  was  at  the  Deceml>er  term 
of  the  court,  in  1901,  The  physician  who  at- 
tended the  plaintiff  after  the  accident  testi- 
fied as  follows:  "I  foimd  she  was  bruised 
on  one  shoulder  and  one  hip.  I  also  foimd 
she  had  difficulty  In  talking.  She  had  diffi- 
culty in  swallowing.  She  attempted  to  swal- 
low something  while  I  was  there,  and  had 
quite  a  difficulty  In  swallowing  it  She  com- 
plained of  a  great  deal  of  headache,  a  diffi- 
culty in  swallowing,  and  also  a  difficulty  In 
the  use  of  her  arm  and  hand.  I  tested  the 
pressure  of  her  hand,  and  it  was  not  as 
strong  as  it  ought  to  be.  She  said  the  beck 
of  her  head  was  hurting  at  the  time.  I  had 
her  to  swallow  some  water,  and  pressed  her 
tongue  down,  and  saw  that  there  was  some 
paralysis  of  the  muscles  of  deglutition,  and, 
instead  of  having  that  action  which  they 
should  have  to  carry  the  food  down,  they 
would  throw  back  the  bulk  of  it  I  had  her 
to  swallow  some  water  and  other  things, 
to  see  whether  the  action  was  normal,  and  I 
came  to  the  conclusion  that  there  was  par^ 
tial  paralysis  of  the  throat.  I  did  not  see 
any  bruises,  that  I  recall,  on  the  head.  The 
bruises  on  her  shoulder  and  head  did  not 
seem  to  be  very  extensive.  I  mean  very 
deep.  They  were  blue,  but  not  a  contusion 
of  a  very  violent  character.  The  bmises  and 
injuries  that  I  found  could  very  easily  have 
resulted  from  a  collision  between  two  street 
cars,  where  the  plaintiff  was  thrown  back- 
wards, strikh]g  her  head  on  the  floor  or  the 
door  of  the  car.  A.  man  may  be  struck  on 
the  head  without  fracturing  the  skull,  yet  it 
may  injure  the  base  of  the  skull  and  cause 
some  injuries,  or  a  person  may  Jump  off  of  a 
place  and  fall  on  his  feet  violently,  and  frne- 
ture  the  base  of  the  skull,  and  cause  all  of 
these  sjrmptoms  without  causing  external  vlo- 
laice.  It  constant  headaches  had  set  up 
after  this  injury,  which  had  lasted  up  even 
to  the  present  time,  in  my  opinion  this  could 
have  been  the  result  of  a  collision.  Her 
eyes,  her  hearing,  and  her  throat  could  have 
been  affected  from  that  kind  of  a  collision. 
The  reason  is  that  our  senses  of  sight,  bear- 
ing and  taste  (that  is,  the  nerves  of  these 
organs)  pass  down  through  the  base  of  the 
brain,  and  injury  to  this  region  would,  as  a 
consequence,  injure  all  of  these  parts.  Any 
violent  Jar  to  the  head,  or  any  portion  of  It 
might  affect  these  various  organs  of  sense. 
It  might  be  temporary,  or  it  might  produce 
a  hemorrhage  and  cause  complete  destruc- 
tion. If  the  injury  in  this  case  had  been 
temporary,  it  would  have  passed  off  in  a  few 
days.  If  It  continued  more  than  two  or  three 
weeks,  I  would  expect  something  permanent 
From  the  examination  I  made  of  the  young 
lady,  I  think  the  injury  is  permanent.  If  it 
IKisses  off,  it  will  be  a  long  time.  I  also  tried 
her  hearing  with  my  watch,  and  found  that 
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die  coold  not  hear  with  one  ear  aa  mil  w 
she  conld  wltb  the  other." 

The  flacti  taani  in  the  record  Jostlfled  the 
coDcloslwi  that  the  motorman  on  the  rear 
car  waa  gnllt;  of  negligence  in  pennitting 
Us  car  to  come  Into  ct^islon  with  the  car 
upon  which  the  plaintiff  waa  riding,  and  aa 
a  result  ahe  sustained  the  injuries  alwTe 
stated. 

The  appellant's  second  assignment  of  error 
complains  that  the  verdict  and  Judgment  for 
$600  In  favor  of  the  plaintiff  are  excessive. 
We  liave  not  stated  all  the  facta,  but  we  have 
stated  sufficient  to  show  that  there  is  evi- 
dence to  support  the  verdict  in  the  amount 
found  by  the  Juiy. 

The  court  instructed  the  Jury  aa  follows: 
"And  it  waa  the  dut7  of  the  defendant  to 
have  exodaed  the  highest  degree  of  care  in 
the  operation  of  its  cars  to  prevent  injury  to 
Its  passeng^ers  thereon,  including  the  plain- 
tiff; and  the  failure  by  Its  servants  operating 
said  cars  to  exercise  such  care  would  be  neg- 
ligence upon  the  part  of  the  defendant"  Ap- 
pellant's first  assignment  of  error  complains 
of  this  charge  as  imposing  upon  the  defend- 
ant a  higher  degree  of  care  than  the  law 
reqalrea  This  question  was  gone  over  and 
considered  by  this  court  in  the  case  of  Rail- 
way Co  y.  George  (Tex.  Civ.  App.)  60  S.  W. 
313,  where  a  charge  was  approved  which 
nibstantlany  required  the  railway  company 
to  us?  the  highest  degree  of  care  in  the  op- 
eration of  Itr  cars,  bo  aa  to  prevent  injury 
to  ItF  passengers. 

We  find  no  error  In  thu  recoid,  and  the 
Judgment  Is  affirmed.    Affirmed. 


JAMBS  V.  ORAIOHBAD 

(Oonrt  oC  Qvil  Appeals  of  Texas.    June  4, 
1902.) 

ADHINIBTRATORS-nNAL  ACCOUNT— SOTTLB- 
MENT  —  FARTIBS  —  COeTS  — PAYMENT  INTO 
COURT— ATTORNKY'B  FBaB— INTBRBST-BVI- 
DBNCB— EXTRA  SBRVICB— MISTAKB. 

LOn  an  appeal  to  the  district  coort  tiom 
aa  order  of  the  county  coort  settling  the  ae- 
coant  of  an  administrator,  he  is  not  entitled 
to  liave  a  person  to  whom  he  has  paid  money 
made  a  party,  so  that  JndgmHit  may  be  award- 
ed against  such  person  in  case  credit  for  the 
pavment  Is  disallowed. 

2.  Where  the  order  appointing  a  special  ad> 
ministiator  directs  liim  to  sell  certain  prop- 
erty and  deposit  the  money  in  court,  and  he 
deposits  Hie  money  with  the  connty  Judge  in- 
stead of  with  the  clerk,  he  cannot  receive  cred- 
it in  Ilia  account  therefor. 

3.  Wher^  by  reason  of  an  administrator'a 
failure  to  file  a  proper  account,  it  becomes  nec- 
<Mary  to  dte  him  to  account,  it  is  witliin  the 
discretion  of  the  district  conrt  to  tax  the  costs 
of  liis  appeal  from  the  order  of  the  countv 
raurt  on  such  accounting  against  him,  though 
the  amonnt  with  which  he  is  charged  la  re- 
doced  on  the  appeal. 

4.  Where  an  administrator  on  resigning  fail- 
ed to  file  a  proper  account,  and  the  one  filed 
^u  rejected,  he  was  not  entitled  to  be  al- 
lowed an  attorney's  fee  for  services  in  filing 
a  new  accoont  and  in  representing  tiim  on  a 
•  ootest  thereof. 


6.  Where  a  special  administrator  was  or- 
dered not  to  pay  out  any  money  without  an 
order  of  conrL  he  should  not  receive  credit 
for  money  paid,  without  an  order,  as  interest 
on  vendor's  lien  notes  hdd  against  the  estate. 

6.  In  settling  an  administrator's  arcouut, 
'  it  is  not  error  to  exclude  evidence  as  to  dis- 
i  bnrsements  wUeh  do  not  appear  on  his  ac- 
i  count. 

7.  In  settling  an  administrator's  aooonnt.  be 
should  not  receive  credit  for  extra  services 
not  shown  to  be  necessary  or  to  have  been 
performed. 

8.  An  administrator's  mistake  in  bis  account. 
in  cliarglug  himself  with  Items  which  he  did 
not  owe,  should  be  corrected  on  the  settle- 
ment of  the  account. 

On  Motion  for  Rehearing. 

1.  A  special  administrator,  directed  to  con- 
tinue the  management  of  a  farm  tieionging  to 
the  estate,  and  devoting  nearly  all  his  time 
to  such  management,  performing  services  for 
which  a  former  manager  had  been  paid  three 
times  as  mnch  as  was  allowed  the  administra- 
tor by  the  connty  court,  should  receive  credit 
on  his  accoont  for  the  amonnt  so  allowed. 

2.  He  should  receive  credit  on  htg  ac<-ount 
for  money  paid  for  tools,  machinery,  and  hard- 
ware purchased  for  the  farm  with  the  ap- 
proval of  the   county  judge. 

Appeal  from  district  court,  Wilson  county; 
M.  Kennon,  Judge. 

Application  to  settle  the  account  of  M.  B. 
James  aa  special  administrator  of  the  estate 
of  A.  J.  Lewis,  deceased.  From  an  order  of 
the  district  court  affirming  in  part  an  order 
of  the  county  court,  M.  B.  James  appeals, 
and  J.  S.  Craighead,  executor  of  the  will  of 
said  Lewis,  files  cross  assigfnments  of  error. 
Modified  and  affirmed. 

T.  P.  Morris  and  B.  B.  Cocke,  for  appel- 
lant J.  B.  PoUey  and  B.  F.  Ballard,  tor 
appellee. 

NBILL,  J.  Pending  the  conteat  of  the  pro- 
bate of  the  will  of  A.  J.  Lewia,  deceased,  on 
April  26,  1887,  M.  B.  Jamea  was  by  the 
county  court  of  Wilson  county,  sitting  for 
probate  purposes,  appointed  temporary  ad- 
ministrator of  the  estate  of  the  decedent. 
After  fixing  the  amount  of  the  bond  at 
13,000,  the  order  of  his  appointment  is  as 
follows:  "It  is  further  ordered,  adjudged, 
and  decreed  that  said  M.  B.  James  immedi- 
ately file  and  return  a  list  and  exhibit  show- 
ing a  full  and  complete  inventory  of  all  the 
property  of  said  estate.  It  is  further  order- 
ed, adjudged,  and  decreed  that  said  M.  B. 
James  sell  at  private  sale  such  of  the  per- 
sonal property  belonging  to  said  estate  as 
shall  be  deemed  by  him  necessary  to  be  sold 
for  cash,  and  the  proceeds  of  said  sale  be 
paid  into  the  court  by  him,  subject  to  fur- 
ther orders  and  decrees  to  be  made  by  this 
court  upon  due  notice  to  those  having  an 
interest  in  said  estate.  It  is  further  ordered 
that  said  M.  B.  James  do  continue  the  man- 
agement of  any  farming  interest  belonging 
to  said  estate  In  accordance  with  bis  tiest 
Judgment,  but,  in  making  any  contract  for 
the  payment  of  the  manager  thereof,  that 
the  same  be  submitted  for  the  action  of  this 
court  for  allowance.     It  la  further  ordered 
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that  said  M.  B.  Jamea  shall  not  pay  out 
any  sums  of  money  la  the  conduct  and  man- 
agement of  said  estate,  and  especially  In  the 
conduct  and  management  of  tbe  farming  in- 
terest thereof,  without  submitting  the  same 
to  this  court  for  direction  in  the  premises, 
and  no  claim  will  be  allowed  against  aaid 
estate  by  said  administrator  pending  his 
temporary  administration."  Mr.  James  gave 
bond  and  qualified  as  such  administrator  un- 
der tbe  appointment,  and  assumed  the  duties 
and  obligations  thereby  imposed.  On  March 
3,  1S08,  he  tendered  his  resignation,  which 
was  accepted  by  the  court,  and  his  final  ac- 
count then  filed  was  at  its  July  term  re- 
jected by  the  court;  but  at  its  October  term, 
1899,  upon  reconsideration  of  Its  action,  the 
court  set  aside  its  order  rejecting  the  ac- 
count and  approved  the  same,  with  the  ex- 
ception of  a  few  items.  The  will  of  Lewis 
having  been  admitted  to  probate,  J.  S.  Craig- 
head, as  independent  executor  thereof,  on 
the  11th  day  of  October,  1809,  filed  in  the 
county  court  a  motion  to  set  aside  the  de- 
cree approving  the  temporary  administrator's 
final  account,  and  asked  that  he  be  required 
to  file  a  new  account  of  his  administration. 
James,  having  been  cited  to  answer  the  ap- 
plication, filed  exceptions  thereto,  which  were 
heard  and  sustained  on  April  11,  1900.  The 
applicant  declining  to  amend,  his  application 
was  dismissed  by  the  court,  whereupon  Craig- 
head appealed  to  the  district  court  of  Wilson 
county,  and  on  June  12th  filed  an  amended 
motion.  The  district  court  upon  the  appeal 
set  aside  the  Judgment  appealed  from,  and 
directed  and  required  James  to  file  an  ac- 
count and  exhibit  of  the  management  of  the 
affairs  of  said  estate,  and  remanded  tlte 
cause  to  the  county  court  for  observance. 
In  consonance  with  the  Judgment  of  the  dis- 
trict court,  the  probate  court  entered  an  or- 
der on  the  10th  of  June,  1901,  directing  the 
Issuance  of  service  of  citation  on  James, 
commanding  him  to  file  an  account  and  ex- 
hibit of  his  management  of  the  affairs  of 
said  estate.  Upon  being  duly  cited,  James 
on  the  2d  day  of  April,  1901,  filed  his  ac- 
count In  the  probate  court,  as  directed  by 
such  order,  which  was  heard  by  the  probate 
court  on  July  6,  1901,  and  disapproved  as  to 
all  items  except  $100.74,  commls.slons  on 
sums  received  by  him,  and  $100  adjudged  to 
be  reasonable  and  necessary  attorney's  fees 
In  filing  the  account  Thereupon  said  coun- 
ty court  adjudged  that  James,  as  temporary 
administrator,  bad  in  his  hands  $1,814.00  be- 
longing to  the  estate,  and  directed  him  to 
deliver  the  same  to  Craighead,  as  executor 
of  the  will  of  A.  J.  Lewis,  deceased.  From 
this  order  James  appealed  to  the  district 
court  of  Wilson  county,  wliere  on  the  12th 
day  of  December,  1001,  It  was  adjudged  that 
James  had  In  his  hands  funds  of  said  estate 
amounting  to  $1,054.13;  and  he  was  directed 
and  ordered  to  forthwith  deliver  the  same 
to  Crnlghood,  executor,  as  aforesaid.  From 
this  Judgment  this  appeal  is  prosecuted  to 


this  court,  aad  here  the  appellee,  Craighead, 
has  filed  cross  assignments  of  error.  The 
assignments  of  error  will  be  considered  In 
tbe  order  presented,  and,  as  to  snch  as  Involve 
questions  of  fact,  our  conclusions  of  fact 
will  be  stated  in  connection  with  our  c«hi- 
slderatlon  of  them. 

1.  During  his  service  as  temporary  admin- 
istrator, Mr.  James,  according  to  the  undis- 
puted evidence,  paid  $672,  the  proceeds  of 
property  sold  by  him  belonging  to  the  estate, 
to  A.  R.  Stevenson,  former  county  Judge  of 
Wilson  county.  In  the  district  court  he  ask- 
ed that  Stevenson  be  made  a  party  defend- 
ant so  that  he  could  have  Judgment  over 
against  him  In  the  event  the  district  court 
refused  to  allow  him  on  his  account  this 
Item  for  the  money  so  paid  Stevenson.  The 
refusal  of  the  court  to  allow  him  to  make 
him  such  party  is  assigned  as  error.  This 
is  not  a  proceeding  against  appellant  to  pro- 
cure a  Judgment  enforceable  by  execution, 
but  to  ascertain  and  establish  the  true  stat* 
of  his  account  with,  and  indebtedness  to,  tbe 
estate  of  A.  J.  Lewis,  deceased.  It  is  pure- 
ly a  proceeding  In  probate,  and  In  such  pro- 
ceedings a  party  is  not  entitled  to  bring  in 
a  third  party  for  the  purpose  of  procuring 
Judgment  over  against  him  in  event  his  lia- 
bility Is  established  In  the  proceeding.  There- 
fore the  court  did  not  err  in  refusing  to  al- 
low the  appellant  to  make  Stevenson  a  party. 

2.  Appellant's  second  assignment  of  error 
complains  of  the  district  court's  failure  to 
allow  him  a  credit  for  the  $672  paid  by  him 
to  A.  K.  Stevenson  as  county  Judge.  While 
the  order  of  appellant's  appointment  requir- 
ed him  to  pay  the  proceeds  of  the  sale  of 
property  of  the  estate  into  court,  subject  to 
orders  to  be  made  by  the  court  upon  due 
notice  to  those  interested.  It  cannot  be  con- 
sidered as  authority  to  pay  such  proceeds  to 
the  county  Judge  in  person.  Appellant  doubt- 
less believed  that  the  Judge  was  tbe  proper 
one  to  whom  tbe  money  should  be  paid,  yet 
no  one  had  less  right  to  receive  It  than  Judge 
Stevenson;  and  this  the  Judge  should  have 
known,  and.  Instead  of  taking  the  money, 
have  directed  Its  payment  to  the  county 
clerk,  who  alone  has  the  right  to  receive 
and  is  the  custodian  of  money  paid  Into  the 
probate  court  under  Its  orders.  As  the  mon- 
ey which  he  paid  Stevenson  was  not  on 
hand  when  appellant  came  to  settle  the  ac- 
count of  his  administration  with  the  court, 
he  was  properly  chargeable  with  It 

3.  It  was  within  the  discretion  of  the  dia- 
trlet  court  to  tax  the  costs  of  the  appeal 
against  appellant  though  It  resulted  in  the 
reduction  of  the  amount  that  he  was  ad- 
Judged  due  the  estate  by  the  county  court. 
His  failure  to  make  a  proper  settlement  in 
the  probate  court  was  the  cause  of  this  pro- 
ceeding and  of  the  costs  Incurred,  and  It  Is 
but  Just  to  tbe  estate  that  he  should  pay  It 

4.  The  appellant  when  he  resigned,  should 
have  filed  a  full  exhibit  and  account  of  all 
his  acts  as  such  administrator,  verified  by 


Digitized  by 


Google 


Tex.) 


JAMBS  t;  GBAIGHEAD. 


243 


hi«  affidavit:  and  If  the  account  filed  by  him 
vaa  not  snch  aa  to  properly  receive  the  ap- 
proval of  the  conrt,  as  was  his  first  account, 
he  iras  not  entitled  to  be  allowed  an  attor- 
ney's lee  for  services  In  filing  a  new  account 
opoo  the  rejection  of  his  first,  and  in  repre- 
senting him  upon  the  contest  made  by  the 
execator  of  the  correctness  of  such  account. 
Therefore  the  conrt  did  not  err  in  jrefusing 
to  allow  him  an  attorney's  fee  of  |100  for 
snch  services.  To  have  allowed  It  would 
bare  been  to  make  the  estate  pay  appellant 
for  the  services  of  an  attorney  In  preparing 
and  endeavoring  to  sustain  an  incorrect  ac- 
count against  It,  which  would  not  be  right. 

5.  Appellant  was  expressly  prohibited  by 
tlie  order  of  his  appointment  from  paying  out 
any  money  except  upon  the  order  of  the 
conrt  He  bad  no  such  order  to  pay  W.  C. 
BniS  $188  of  the  estate's  money,  though  it 
may  have  been  due  as  interest  on  vendor's 
lien  notes  held  on  the  property  of  the  estate. 
Ag  temporary  administrator  he  had  no  au- 
thority to  allow  any  kind  of  claim  against 
tbe  estate,  and  no  right  to  i>ay  out  Its  money 
for  any  purpose  in  tbe  absence  of  an  order 
of  tbe  conrt.  Therefore  the  court  did  not 
en  hi  refusing  to  allow  him  a  credit  on  his 
acconnt  for  tbe  $188  paid  Bruit. 

&  Dnrlng  tbe  prc^ess  of  the  trial  appel- 
hnt  offered  to  prove  by  a  witness  that  at 
least  ?76  of  the  $672  paid  by  him  to  Steven- 
son, county  judge  of  Wilson  county,  was 
paid  by  Stevenson  for  com  with  which  to 
make  the  crop  on  the  farm  belonging  to 
Lewis'  estate  during  the  year  appellant  was 
its  temporary  administrator.  The  court 
properly  excluded  such  testimony  upon  tbe 
ground  that  no  such  item  appeared  in  his 
acconnt  aa  temporary  administrator  of  the 
estate. 

7.  This  assignment  of  error  complains  of 
the  comt  not  allowing  appellant  $80  for  eight 
months'  work  for  said  estate,  as  per  agree- 
ment and  allowance  of  the  county  judge. 
The  evidence  la  not  sufilclent  to  show  that 
tbe  services  for  which  the  amount  is  claimed 
were  titb&e  necessary  or  performed.  Be- 
iides,  no  agreement  or  allowance  of  any  kind 
for  snch  services  appears  in  the  record. 

8.  His  eighth  assignment  complains  of  the 
failure  of  the  court  to  allow  $76  for  extra 
services.  An  allowance  for  extra  services 
can  only  be  nrade  when  it  is  shown  that  they 
were  necessary  and  actnaily  performed. 
Tbe  evidence  In  this  case  is  insufficient  to 
show  either  their  necessity  or  performance. 
Therefore  the  court  properly  refused  allow- 
ance of  tbe  item. 

9.  The  ninth  assignment  of  error  is,  "Tbe 
conrt  was  in  error  in  not  allowing  defend- 
ant credit  for  tbe  amount  he  paid  John  Grif- 
fith Hardware  Company  and  Griffith  & 
Franklin,  as  shown  by  his  account"  Tbe 
acconnt  shows  ttais  item  to  be  $248.22.  A 
part  of  it  was  for  goods  bought  by  a  former 
Innporary  administrator  before  appellant 
was  appointed.    One  hundred  dollars  of  it  is 


shown  in  the  account  a>  money  paid  Bndf 
as  Interest  on  the  vendor's  U«i  aote  referred 
to  by  us  in  a  preceding  assisBmeiit.  It  ap- 
pears that  the  court  allowed  ptO.&I  of  tbe 
item.  We  are  not  prepared  to  say,  from  the 
evidence,  tliat  the-  conrt  would  tasve  been 
warranted  in  allowing  any  more.  While  the 
order  appointing  James  temporary  admlnla- 
tiator  directs  that  he  continue  the  manage- 
ment of  any  farming  interest  belonging  to 
the  estate  In  accordance  with  bis  best  Judg- 
ment it  specially  provides  that  be  shall  not 
pay  out  any  sums  of  money  in  tlM'  conduct 
and  management  of  the  farming  interest 
without  submitting  tbe  same  to  the  court  for 
direction  in  the  premises.  In  paying  ovt  the 
sums  Inclnded  in  this  itent,  it  does  not  ap- 
pear from  the  evidence  tbat  be  cociipiied 
with  the  provisions  quoted  eC  the  order. 

10.  What  we  have  said  in  regavdr  to  the 
preeeding  assignment  of  error  applies  with 
equal  force  to  this. 

11.  The  questions  raised  by  tfais  assign- 
ment, which  complains  of  the  taibnre  of  the 
court  to  grant  appellant  a  new  trial,  have 
already  been  fully  considered  and  discussed 
in  the  preceding  ones.  We  believe  that  the 
motion  for  a  new  trial  was  imtperly  oTcr- 
ruled. 

In  regard  to  appeUee's  first  and  second 
cross  assignments  of  erro*,  it  appears  that 
appellant  had  by  mistake-  chaiged  himself 
in  his  account  with  the  estate  wltb  two 
ltem»— one  for  $272,  and  th»  other  for  $144— 
which  he  did  not  owe.  This  is-  aleavly  shown 
by  the  evidence^  and  the'  court,  in  the  ad- 
ministration of  justice,,  had  tbe  rlgbt— yea, 
it  was  its  duty— to  correct  tl»e  mistake  by 
giving  the  appellant  credit  on  the  acconnt 
for  the  mistaken  charges. 

There  is  no  error  aarigned  by  either  party 
which  requires  either  a  reversal  or  a  modi- 
fication of  the  judgment  It  is  therefore  af- 
firmed. 

On  Motion  for  Rehearing; 

(Jnne  28,  1002.) 

It  is  insisted  in  this  motion  that  we  ored 
in  not  sustaining  appellant's  seventh  and 
ninth  assignments  of  error.  Upon  reconsid- 
eration, we  have  concluded  that  the  motion 
should  be  sustained  on  each  ground. 

The  seventh  assignment  is:  "Tbe  court 
erred  in  refusing  to  allow  defendant  credit 
for  the  item  of  $80  shown  In  account  for 
eight  months'  work  for  said  estate,  as  per 
agreement  and  allowance  of  county  Judge." 
The  undisputed  facts  in  regard  to  this  item 
show  that  of  the  property  of  estate,  there 
was  a  farm  of  about  300  acres  in  ctdtlvation. 
The  order  appointing  appellant  provided  that 
he  should  continue  the  management  of  the 
fanning  interest  of  the  estate  in  accordance 
with  his  best  Judgment  but  that  in  making 
any  contract  for  the  iMiyment  of  the  man- 
ager, thereof,  it  should  be  submitted  to  the 
action  of  the  conrt  for  allowance;  that  the 
temporary    administrator    whom    appellant 
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Bucceeded  had,  with  the  approval  of  the 
Judge,  employed  a  manager  of  farm  at  $25 
per  month;  that  aft»  appellanfB  appoint- 
ment he  took  charge  of  and  managed  the 
farming  Interests  of  the  estate,  and  devoted 
eight  months  of  his  time  almost  exclusively 
to  that  end;  that  the  county  Judge  allowed 
him  $10  per  month  for  such  services,  and  It 
Is  apparent  from  the  evidence  that  such  al- 
lowance was  not  unreasonable.  Therefore 
we  conclude  that  appellant's  account  should 
be  credited  with  said  Item  of  $80. 

The  ninth  assignment  of  error  Is,  "The 
court  erred  In  not  allowing  defendant  credit 
for  the  amount  he  paid  John  Griffith  Hard- 
ware Company  and  Griffith  &  Franklin,  as 
shown  by  his  account"  The  credit  referred 
to  In  this  assignment  Is  $248.22.  When  the 
items  (excluding  the  $100  paid  BrufC,  and 
$14.56  paid  N.  J.  Adams  on  blacksmith  bill) 
of  the  accounts  are  added,  it  appears  that 
the  account  is  $229.95  instead  of  $24&22. 
The  undisputed  evidence  shows  that  the  ac- 
count was  for  farming  Implements,  tools, 
and  various  kinds  of  hardware  necessary 
and  used  in  making  and  gathering  crop  on 
the  farm,  purchased  by  appellant  for  the 
estate  for  that  purpose  with  the  approval  of 
the  county  Judge.  Of  this  amount  the  dis- 
trict court  allowed  appellant  $79.22.  There 
is  the  same  reason  for  allowing  the  full 
sum  of  $229.95  as  for  allowing  any  part  of 
it.  And  we  think  that  Justice  requires  ap- 
pellant be  allowed  the  entire  sum  as  a  credit 
on  his  account  Deducting  then  what  was 
allowed  by  the  district  court  from  It,  there 
remains  a  balance  of  $132.78,  which  Is  here 
allowed  as  a  credit 

And  the  Judgment  of  the  district  court  Is 
80  modified  as  to  allow  appellant  the  two 
credits  stated,  aggregating  $212.73,  making  a 
balance  due  by  him  to  the  estate  of  $841.40. 
The  motion  In  every  other  respect  Is  over- 
ruled. 


MORROW  et  al.  t.  FLEMING. 

(Ooart  of  CIyU  Appeals  of  Texas.    June  1<^ 

1902.) 

TRESPASS  TO  TRY  TITLB-BOUNDART  OOK- 
TEST-FINDINO  —  JUDGMENT  —  QBNERAL  IS- 
SUE—OTHER DEFENSES— DEMURRER  TO  EVI- 
DENCE. 

1.  Plaintiffs  sued  for  land  described  as  In 
the  north  half  of  a  certain  league  and  situated 
north  of  a  certain  fence.  Defendant  pleaded 
not  guilty,  admlttiiig  possession  of  land  north 
of  the  fence  as  alleged,  but  denied  that  plain- 
tiffs had  title  thereto,  or  that  It  was  in  the 
north  half  of  the  league.  Plaintiffs  showed 
title  to  the  north  half  of  the  league.  BM 
that  though  the  action  was  in  the  technical 
form  of  trespass  to  try  title,  it  was  in  fact  a 
mere  bonndary  contest,  and  plaintiffs  were 
also  required  to  show  that  the  laud  sued  for 
lying  north  of  the  fence  was  within  the  bound- 
aries of  their  title. 

2.  In  trespass  to  try  title,  defendant  by 
pleading  not  guilty,  was  not  prerented,  when 
failing  in  this  plea,  from  falling  back  on  his 
defense  of  title  by   limitation   or   conveyance. 

3.  After  plaintiffs  closed  their  case,  defend- 
ant's counsel  stated  that   he   would  urge   as 


a  defense  that  plalntISs'  evidence,  standing 
alone,  was  insufficient  to  sustain  a  Judgment, 
and  proceeded  to  offer  testimony  for  t£e  de- 
fense. Held,  that  this  did  not  amount  to  a 
technical  demurrer  to  the  evidence. 

Appeal  from  district  court  Victoria  coun- 
ty;  James  O.  Wilson,  Judge. 

Trespass  to  try  title  by  E.  T.  Morrow  and 
others  against  T.  N.  Fleming.  From  a  Judg- 
ment for  defendant,  plaintiffs  appeaL  Af- 
firmed. 

Fly  ft  Hill,  for  appellants.  Dabney  ft 
Lockett  and  J.  V.  Vandenberg,  for  appellee^ 

GILL,  J.  The  appellants  brou«tht  this 
suit  In  the  form  of  an  action  of  trespass  to 
try  title  to  recover  of  appellee  the  following 
described  land:  "Beginning  on  McKnight'a 
lower  line  5,778  varas  from  Sideck'a  upper 
corner  on  the  San  Antonio  river  at  a  point 
where  the  upper  line  of  the  Sldeck  league 
crosses  the  back  line  of  Terrell's  fence; 
thence  with  said  O.  L.  Terrell's  fence  S.,  75 
E.,  1,500  varas,  to  the  division  line  of  said 
league;  thence  N.,  16  E.,  1,240  varas,  to  the 
back  line  of  the  league;  thence  N.,  75^  W., 
with  the  said  back  line,  1,500  varas,  to  N. 
or  N.  W.  comer  of  the  Sideck  league;  thence 
S.,  16  W.,  1,240  varas,  to  the  place  of  be- 
ginning,—containing  306  acres."  Appellee 
answered  by  general  denial,  not  guilty,  and 
pleaded  limitation  of  ttu-ee,  five,  and  ten 
years.  To  the  pleas  of  limitation  appellants 
replied  by  pleas  of  disability.  On  a  trial  by 
the  court  without  a  Jury  the  contest  under 
the  plea  of  not  guilty  developed  into  one  of 
bonndary,  the  appellee  contending  that  the 
upper  half  of  the  Sldeck  league  did  not  In- 
clude any  land  north  of  Terrell's  pasture 
fence.  It  was  also  contended  by  appellee 
that,  if  it  should  be  found  that  the  upper 
half  of  the  Sldeck  leagrue  Included  land  north 
of  said  fence,  and  therefore  the  land  In  con- 
troversy, appellee  nevertheless  had  title 
thereto  under  a  deed  from  the  parents  of 
appellants  and  also  by  limitation.  The  con- 
clusions of  fact  found  by  the  court  are  as 
follows:  "(1)  I  find  that  the  plaintiffs  have 
title  to  upper  N.  W.  half  of  the  Anthony 
Sldeck  league,  derived  by  them  from  the  sep- 
arate estate  of  their  mother,  Rosa  Morrow, 
deceased.  (2)  The  land  sued  for  is  described 
in  the  petition  as  a  part  of  this  half  of  the 
Sldeck  league,— that  is,  of  this  half  divided 
from  the  other  half  by  a  line  running  from 
the  front  to  the  back  of  the  league  parallel 
to  the  side  lines.  But  the  land  sued  for  is 
described  as  lying  north  of  Terrell's  middle 
fence,  and  in  the  defendant's  pasture.  The 
evidence,  in  my  opinion,  does  not  show  that 
land  of  plaintiffs  is  situated,  as  alleged  by 
them,  in  the  defendant's  pasture  or  posses- 
sion. On  the  contrary,  I  am  of  the  opinion 
that  the  evidence  shows  that  no  part  of  the 
land  of  plaintiffs  is  in  defendant's  posses- 
sion, w  lay  north  of  Terrell's  pasture.  (3) 
I  find  for  the  defendant  upon  his  plea  of  not 
guilty  solely  on  the  groimd  that  plaintiffs 
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taDed  to  show  ttM  land  to  whlcb  they  b»A 
title  was  situated  In  ttae  possession  of  tbe 
detendant,  and  I  And  as  a  fact  that  plaln- 
tUts  showed  title  only  under  tbe  SIdeck  sur- 
Tey,  and  nnder  no  other  sorvey.  (4)  I  find 
tbat  the  defendant  failed  to  establish  his 
plea  of  limitation,  and  the  plaintiffs  were 
fhown  to  have  been  nnder  such  disability  of 
minority  aa  to  protect  them  against  llmita- 
tjon."  The  north  half  of  tbe  Anthony  SIdeck 
lengae  was  owned  by  Rosa  T.  Morrow,  the 
mother  of  appellants,  in  her  separate  right 
and  they  showed  title  In  themselves  as  her 
heirs.  Tbe  appellee  ofTered  In  evidence  a 
deed  from  Rosa  T.  Morrow  and  her  bnaband, 
£.  T.  Morrow,  conveying  to  one  Harvey  648 
acres  oat  of  tbe  north  half  of  the  SIdeck. 
This  deed  was  excluded  on  objection  because 
It  was  not  properly  acknowledged  by  tbe 
wife.  It  was  then  offered  as  tbe  deed  of  E. 
T.  Morrow  as  a  basis  of  limitation  of  five 
years,  and  was  admitted  for  tbat  purpose, 
appellee  having  shown  a  conveyance  from 
Harvey  to  himself.  It  was  shown  that  of 
this  648  acres,  which  was  pmrcbased  and 
conveyed  as  if  a  part  of  the  north  half  of 
the  SIdeck  league,  appellee  sold  and  con- 
veyed 348  acres  to  A.  C.  Terrell,  and  tbat 
88  me  was  Inclosed  by  Terrell  within  his  pas- 
ture. The  evidence  was  conflicting  as  to 
whether  tbe  north  half  of  tbe  SIdeck  includ- 
ed any  land  north  of  Terrell's  fence  as  men- 
tioned in  the  petition,  but  is  sufficient  to 
support  tbe  Judgment  of  the  trial  court  that 
it  did  not  and  that  therefore,  tbe  land  sued 
for,  alleged  to  be  bounded  on  the  south  by 
Terrell's  fence,  was  not  Shown  to  belong  to 
appellants.  Tbe  evidence  is  undisputed  tbat 
appellants  owned  the  qnantlty  of  land  sued 
for  on  the  north  half  of  the  SIdeck,  and  the 
court  so  found.  It  would  serve  no  useful 
purpose  to  entf^r  into  a  detailed  discussion  of 
tbe  evidence.  It  has  the  usual  features  of 
difference  of  opinion  of  surveyors  as  to  the 
length  of  lines,  meaning  of  maps,  and  con- 
flicts with  adjoining  surveys.  For  the  pur- 
poses of  this  opinion  the  foregoing  statement 
of  the  facts  is  sufficient 

Under  the  fifth  assignment  It  is  contended 
that  tbe  court  erred  in  finding  for  defend- 
ant on  the  ground  that  he  was  not  shown  to 
be  in  possession  of  tbe  land  sued  for,  and 
under  tbe  sixth  that  It  was  error  to  conclude 
as  a  fact  tbat  he  was  not  shown  to  be  in 
possession.  Tbe  seventh  and  eighth  assign- 
ments present  the  same  propositions  in  an- 
other fomx.  We  have  already  found  tbat 
tbe  evidence,  though  confiicting,  is  sufficient 
to  support  the  fact  conclusion  of  tbe  court 
In  further  support  of  these  propositions  It 
U  nrged  that  appellee,  by  bis  plea  of  not 
goilty.  admitted  possession  of  tbe  lend  sued 
for,  and  tbat  tbe  court,  after  finding  tbat 
the  plaintiffs  had  title  to  tbat  amount  of 
acreage  in  the  upper  half  of  the  SIdeck  bad 
DO  other  course  open  than  to  flnd  for  appel- 
lants. We  are  of  opinion  the  appellants,  In 
nrging  these  contentions,  have  misconceived 


tbe  effect  of  tbs  plea  of  not  guUty  as  an 
admission  of  possession,  and  put  a  strained 
construction  upon  tbe  findings  of  tbe  trial 
coiurt.  It  is  true  tbat  in  actions  of  trespass 
tbe  plea  of  not  guilty  admits  possession  by 
defendant  and  denies  tbe  title  of  plaintiff. 
In  such  case,  when  tbe  plaintiff  has  shown 
title  to  the  land  described  in  bis  petition,  he 
is  entitled  to  his  Judgment  In  the  case  at 
bar  tbe  plaintiff  sues  for  land  described  as 
a  part  of  the  north  half  of  the  SIdeck  league, 
and  avers  that  It  is  situated  north  of  Ter- 
rell's fence.  Tbe  appellee  admits  by  bis 
plea  of  not  guilty  that  he  has  possession  of 
306  acres  north  of  Terrell's  fence,  as  de- 
scribed In  tbe  petition,  but  under  bis  plea 
can  and  does  deny  that  plaintiff  has  title 
thereto,  and  denies  tbat  it  Is  included  In  tbe 
north  half  of  tbe  SIdeck  league.  In  this 
way  suits  brought  and  answered  In  the  tech- 
nical form  of  trespass  to  try  title  are  not  in- 
frequently upon  trial  converted  into  mere 
boundary  contests.  The  allegation  that  the 
land  sued  for  is  bounded  on  the  south  by 
Terrell's  fence  becomes  the  controlling  allA- 
gatlon  by  which  to  test  its  location  upon  the 
ground,  and,  though  appellants  showed  title 
to  the  north  half  of  tbe  Sideck  league,  it 
devolved  upon  them  to  go  further,  and  show 
that  tbe  land  sued  for  as  lying  north  of  Ter- 
rell's fence  was  Included  within  the  bounda- 
ries of  their  title.  A  fair  construction  of  the 
trial  court's  findings  Is  that  appellants  show- 
ed title  to  tbe  land  in  tbe  Sideck  league,  and, 
if  it  lay  north  of  Terrell's  fence,  and  In  ap- 
pellee's pasture,  the  appellee  had  shown  no 
title  thereto  either  by  limitation  or  other- 
wise, but  tbat  tbe  land  sued  tor  was  not 
shown  to  be  Included  In  the  Sideck.  as  that 
survey  did  not  extend  north  of  Terrell's 
fence,  and  the  land  to  which  appellee  showed 
possession  in  himself,  and  to  which  he  ad- 
mitted possession  in  his  pleadings,  was  not 
included  in  tbe  Sideck  survey.  Tbe  fact 
that  appellee  songht  to  show  title  from  tbe 
ancestor  of  appellants,  and  that  be  pleaded 
limitation,  has  nothing  to  do  with  the  de- 
fenses coming  under  the  plea  of  not  guilty. 
He  may  first  defend  on  the  ground  tbat  the 
title  proved  by  appellants  does  not  include 
tbe  land  sued  for,  and.  if  successful  on  tbat 
issue,  tbe  appellants  are  not  entitled  to 
Judgment,  whether  appellee  has  title  or  not 
If  that  defense  falls,  or  is  overthrown,  the 
defendant  may  then  fall  back  upon  bis  de- 
fense of  title  by  limitation  or  conveyance. 

Under  the  ninth  assignment  It  is  contended 
that  as  appellee  demurred  to  appellants'  ev- 
idence before  offering  any  in  bis  own  behalf, 
the  court  erred  in  not  rendering  Judgment 
for  appellants.  The  record  shows  tbat, 
when  appellants  closed  their  case  on  the 
proof,  appellants'  counsel  stated  to  the  court 
that  he  would  urge  as  a  defense  that  appel- 
lants' evidence  standing  alone  was  insuffi- 
cient to  sustain  a  Judgment  In  bis  favor. 
He  did  not  however,  Invoke  the  Judgment 
of  ttae  court  as  to  the  sufficiency  «f  tbe  epl- 
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dence,  but  proceeded  to  offer  testimony  for 
the  defense.  It  Is  clear  to  ua  that  this  did 
not  amount  to  a  technical  demurrer  to  the 
evidence,  and  the  court  did  not  err  In  tb« 
respect  complained  of. 

The  other  assignments  affect  only  the  Is- 
sue of  limitation,  and,  as  the  court  did  not 
sustain  that  defense,  they  need  not  he  no- 
ticed. Nor,  In  view  of  the  determination  at 
this  appeal.  Is  It  necessary  to  dispose  of  the 
cross  assignments. 

No  errors  are  presented  which  require  a 
reversal.  The  Judgment  is  therefore  affirm- 
ed.   Affirmed. 


LAWSON  et  sL  T.  LAWSON.' 
(Conit  of  CIvU  Appeals  of  Texas,    lone  S, 

1902.) 

BUSBAND    AND    WI7E!— ILLEGAL    MARSIAOB— 
RIGHTS  OP  WIPK-LIMITATION3. 

1.  Where  a  woman  lives  with  a  man  not  !•- 
gaily  her  husband,  but  believing  him  to  be 
'snch,  their  relation  will  be  treated  as  a  pnrt- 
vership,  as  to  property  acquired  by  their  joint 
efforts  duriug  such  relation,  and  to  which  each 
cootributes  something;  thus  entitling  each  to 
an  equal  share  therein,  regardless  of  the 
amonnta  respectively  contributed. 

2.  Id  proceedings  by  a  putative  wife  against 
ber  foriaer  de  facto  nuHband  for  her  sh&ve  of 
property  jointly  acquired  by  them,  it  appeared 
that  defendant  forced  plaiutiff  to  leave  his 
house,  and  thereafter  lived  in  adultery  with 
other  womea,  but  that  he  continued  to  provide 
for  her;  giving  her  a  house  on  the  laud  in 
controversy,  in  which  she  continued  to  live, 
)iabs!stiiig  out  of  the  common  (and.  Seven 
years  aiterwardi,  defendant  coiivey«d  the  land 
«u  eontroveray  t*  a  third  party,  but  there  was 
no  evidence  of  delivery  of  possession,  aud,  of 
the  recited  consideration,  only  a  small  portion 
was  paid;  aad  tt  was  acreed  that,  when  this 
was  pnid  back,  the  i^urchaser  would  recoovey 
to  plaintiiE,  wliich  was  dune  several  years  la- 
ter. Excepting  this  conveyaTice,  defeudant  did 
nothing  to  repodiate  plaintiff's  right  to  the 
proper^  until  10  years  after  his  desertion, 
when  he  marriad  another  woman  aod  gave  her 
ttU  the  property,  real  and  persouiil,  whereupon 
plaintiff  promptly  bronght  her  suit.  Held,  that 
tke  suit  was  Bot  barred  by  either  the  two  or 
the  foar  years  limitatioa. 

Apipeal  from  district  comt.  Ft  Bend  coun- 
ty;   4pencer  C.  Rnssell,  Special  Judge. 

Suit  137  Cansline  Lawson  againat  Harry 
La-wson  and  Virginia  Walker  Lawson  and  her 
four  minor  children.  From  a  decree  (or 
plaintiff,  the  minor  defendants  appeaL  Af- 
firmed. 

Hutcheson,  Campbell  &  Hutcheson  and 
Tcareson  &  Feareson,  for  appellants.  James 
Slytteld  and  F.  M.  O.  Fenn,  for  appellee. 

OILL,  J.  This  snit  was  Instituted  on  the 
27th  day  of  August,  1900,  by  the  plaintiff, 
Caroline  Iiawson,  against  the  defendant  Har- 
ry Lawson  for  divorce  and  partition  of  com- 
munity property.  Virginia  Walker  Lawson 
and  her  four  minor  children  were  made  par- 
ties defendant,  as  claimants  of  the  property 
In  controversy.  In  respect  to  the  property, 
plaintiff  pleaded  In  the  alternative  that.  If 
the  court  should  hold  she  was  not  the  law- 

^  Writ  of  error  denied  by  supreme  court. 


fol  wife  of  Harry  Lawson,  then  an  nndl- 
vlded  half  Interest  therein  should  neverthe- 
less be  adjudged  to  her,  because  the  proper- 
ty was  acquired  by  the  Joint  labors  of  her- 
self and  the  defendant  Harry  Lawson  while 
living  together  as  husband  and  wife  In  the 
honest  belief  that  they  had  been  legally  mar- 
ried. Defendants  Harry  Lawson  and  Vir- 
ginia Walker  Lawson  answered  jointly  by 
exceptions,  general  denial,  and  pleaded  the 
statute  of  limitations  of  two  and  four  years. 
D.  R.  Peareson,  appointed  by  the  court  as 
guardian  ad  litem  for  the  minor  defendants, 
adopted  the  answer  of  Harry  and  Virginia, 
and  filed  also  a  general  denlaL  Upon  this 
state  of  the  pleadings  a  trial  was  had  be- 
fore the  court  without  a  Jury,  and  the  court 
adjudged  that  the  plaintiff  bad  never  been 
legally  married  to  Harry  Lawson,  and  tlie 
prayer  for  divorce  was  refused.  But  the 
court  fonnd,  as  hereinafter  more  fully  shown, 
that  the  property  had  been  acquired  by  the 
Joint  labors  of  Caroline  and  Harry  while 
living  together  In  the  honest  belief  that  tbey 
were  husband  and  wife,  and  that  as  the  evi- 
dence furnished  no  guide  by  which  to  de- 
termine the  proportions  tn  whldi  each,  re- 
spectively, contributed  to  Its  acquisition, 
plaintiff  should  be  adjudged  the  owner  of 
an  undivided  half  Interest  therein,  and  have 
her  decree  of  partition.  Only  the  minor  de- 
fendants, through  their  guardian  ad  litem, 
have  appealed. 

The  condnslons  of  fact  prepared  and  filed 
by  the  trial  Judge  find  enfficient  support  In 
the  evidence,  and  contain  such  a  clear  and 
concise  htetory  of  the  case  that  we  are  con- 
tent to  adopt  them,  and  here  set  thraa  out  In 
full:  "Prior  to  the  emancipation,  the  wo- 
man Caroline,  who  Is  the  CaroHne  Lawson. 
plaintiff  In  this  case,  and  one  Alf  Woods 
were  the  slaves  of  one  Smith,  mat  In  the 
manner  usual  among  slaves,  and  witb  the 
consent  of  their  master,  the  said  Caroline 
and  Alf  lived  together  as  husband  and  wife, 
and  were  such  as  near  as  rtaves  could  be. 
That  after  emancipation  they  continued  to 
live  together  in  su<A  relation  for  several 
months,  until  about  Christmas,  1805.  That 
then,  or  shortly  thereafter,  Alf  quit  Caroline, 
and  afterwards,  some  time  In  1867,  he  mar- 
ried one  Rachel  ,  In  dne  form  of  law. 

Thereupon,  and  in  the  same  year,  Caroline 
and  Harry  Lawson,  the  defendant,  made  and 
entered  Into  an  agreement  to  be  man  and 
wife,  and  thereafter  lived  together  as  sucli. 
and  were  known  and  regarded  as  such  iu 
the  neighborhood  In  which  they  lived  and 
held  themselves  out  to  the  world  as  such 
until  about  1889  or  1890,  when  Harry  forced 
Caroline  to  leave  the  house  where  they  lived. 
He  let  her  occupy  a  house  on  the  same  prem- 
ises until  about  1899,  but  did  not  further 
live  with  her,  or  In  any  way  treat  her  as  hia 
wife.  All  the  property  in  controversy  was 
acquired  by  the  Joint  efforts  of  Caroline  and 
Harry,  In  the  same  manner  as  if  they  had 
been  actually  husband/'  and  wife;  bnt  In 
.  .-...J  by  V3OL. 
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what  proportion  their  respectlTe  labors  con- 
tributed t»  sucb  accumulation,  I  am  unable 
to  Eay.  Alf  Woods  died  In  1897  or  1898. 
From  all  the  facts  and  circumstances  in  the 
case,  I  find  that.  In  entering  Into  the  contract 
ot  marriage  with  Lawson,  Caroline  did  so 
In  the  utmost  good  faltb,  not  knowing  or  be- 
lieving that  she  was  the  wife  of  Woods,  or 
tbat  her  living  with  him  after  emancipation 
would,  in  law,  act  aa  a  ratification  of  her 
slave  marriage  with  him,  and  that  from  1867 
to  1800  she  was  the  de  facto  wife  of  Lawson. 
From  tbe  date  of  bis  marriage  with  Rachel 
until  Mb  death.  Woods  lived  with  her  in  the 
same  general  neighborhood  as  did  Caroline 
and  Lawson,  and  there  is  nothing  to  show 
or  indicate  bnt  that  Caroline  throughout  this 
time  was  aware  of  the  fact  that  Woods  was 
stUl  alWe.  I  find  tbat  in  about  1S99,  and 
several  years  after  driving  Caroline  off,  and 
a  year  or  two  after  the  death  of  Woods, 
Lawson  married,  in  due  form,  Virginia  Walk- 
er,  by  whom  be  bad  already  had  three  illegit- 
imate children,  all  of  whom,  together  with  a 
child  bom  since  their  wedlock,  are  tbe  de- 
fendants In  this  cause,  and  that  about  a 
week  or  ten  days  before  tbe  Institution  of 
this  suit,  Lawson  conveyed  to  his  then  wife 
and  tbe  said  four  minor  cbUdnen  the  308  acres 
of  land  and  fbe  15  or  16  bead  ot  «attle  and 
horses  which  bad  been  acquired  during  his 
reIatioBahU>  with  Gaimllnei,  and  through  their 
JolBt  eOorts,  and  which  are  the  affects  In 
controversy  bcreln;  that  the  said  conveyance 
was  without  consideration,  and  was  made  by 
Lawson  to  tuep  any  one  wlio  might  have 
claima  .upon  bim  from  aeizlag  said  profierty." 

Ap^lant  contends  that,  if  It  b«  conceded 
that  the  fact  conclusions  find  auffloient  rap- 
port in  tbe  evidence,  the  ^tudgment,  neverthe- 
less, la  wrong:  FInt  Because,  even  if  platai- 
tiS  believed  ahe  was  tlie  lawful  wife  of 
Harry  Lawson,  she  knew  all  the  tacts,  and, 
as  her  belief  rested  In  a  mistake  ot  law,  she 
cannot  be  beard  to  peedlcate  good  faith 
thereon,  and  leoover  according  to  tbe  meas- 
ore  of  the  rigfats  of  a  lawful  wife.  Second. 
If  the  first  contention  is  unsound,  and  she 
may  be  accorded  the  consideration  to  which 
good  faith  would  entitle  her,  tbe  burden 
would  nevertheless  rest  upon  her  to  show  by 
clear  and  nnequlvocal  proof  the  amount  of 
her  eanilngs  which  were  invested  In  the 
lifoperty,  tbns  estabUahing  a  resulting  trust 
in  her  favor,  and  tbe  fludlngs  of  the  court 
affirmatively  show  tbat  no  guide  can  be  found 
in  the  evidence  by  which  the  amount  can  be 
a!K«rtained. 

In  the  earlier  decisions  of  this  state  tbe 
de  facto  wife  was,  under  certain  cbrcumstan- 
ces.  accorded  tbe  property  rights  of  a  wife, 
notwithstanding  ber  knowledge  of  the  inva- 
Bdtty  of  tbe  relation.  This  rule  was  applied 
by  reason  of  the  peculiar  wording  of  the  early 
bwa  governing  land  donations  from  the  state 
OB  tbe  faltta  of  occupancy  by  families,  and  for 
ottwr  reasons  growing  out  of  tbe  Spanish  laws 


of  marriage.  Babb  t.  Carroll,  21  Tex.  765: 
Lewis  V.  Ames,  44  Tex.  845;  Yates  v.  Hous- 
ton, S  Tex.  433.  Tbe  reason  for  tbe  rule  does 
not  apply  to  cases  such  as  this,  and  now  the 
courts  refuse  to  award  anytliing  to  a  pre- 
tended wife,  who,  by  reason  of  her  knowledge 
of  the  Illicit  relatlmi,  occupies  the  position  of 
an  adulteress  and  a  breaker  of  the  laws.  In 
sucb  cases  the  courts  will  leave  the  parties 
as  tbey  find  tbem,  on  tbe  same  principle  that 
they  refuse  to  enforce  any  other  contract 
which  by  reason  of  its  objects,  or  tbe  nature 
of  the  consideration  upon  which  it  rests,  Is 
violative  of  law  or  against  public  policy.  If 
the  plaintiff  Is  In  sucb  a  position,  she  can 
neither  be  accorded  the  rights  of  a  wife;  not 
will  tbe  courts  declare  a  resulting  trust  in  ber 
favor,  or  allow  tbe  interest  of  a  partner,  how- 
ever clear  the  proof  may  be.  If  to  do  bo  they 
must  base  the  Judgment  upon  tbe  unlawful 
contract  In  the  case  at  bar,  inasmuch  as 
plaintiff  was  never  the  lawful  wife  of  Harry 
Lawson,  she  could  not,  In  any  event,  be  enti- 
tled to  tbe  full  property  rights  of  a  wife,  such 
as  homestead  rights  in  a  homestead  the  sepa- 
rate property  of  the  husband,  or  a  one-third 
life  estate  In  his  separate  realty.  But  if,  In 
good  faith,  she  has  entered  into  tbe  relation, 
the  courts  will  not  refuse  her  the  Just  fruits 
of  the  labor  of  ber  hands,  and  permit  the 
husband,  who  1«  equally  gulHy,  if  either  is,  to 
appropriate  the  partnership  earnings  to  bis 
own  use.  That  this  distinction  has  been  rec- 
ognized is  clear  from  the  opinion  In  Chapninn 
T.  Chapman  (Tex.  CBv.  App.)  41  8.  W.  533.  cit- 
ed by  appeUant,  where  the  covit  refused  to 
award  to  the  pntative  wife  tbe  full  rights  of  a 
wife  In  property  which  was  a  donation  by  the 
state  to  a  husband,  and  to  tbe  acquisition  of 
which  she  contributed  nothing,  but  did  give 
to  her  a  partnership  Interest  in  personal  prop- 
erty acquired  by  their  Joint  efforts  during  the 
existence  of  the  relation.  It  would  seem  that 
such  good  faith,  whether  resting  in  mistake 
of  fact  or  mistake  of  law,  is  enough  to  author- 
ize the  courts  to  treat  tbe  relation  as  a  part- 
nership, upon  proof  that  something  was  actu- 
ally contributed  by  each  to  the  acquisition  of 
the  property  claimed.  What  feature,  then,  do 
we  find  in  this  case  which  ought  to  induce 
the  courts  to  treat  plaintiff  as  a  criminal,  a 
breaker  of  tbe  laws,  a  willing  party  to  a  con- 
tract involving  a  shameless  and  debauching 
relation  between  the  sexes?  The  record 
shows  that  Caroline  and  Alf  Woods  were  ne- 
gro slaves;  that  they  lived  together  as  hus- 
band and  wife  during  tbe  last  years  of  sla- 
very with  tbe  consent  and  approval  of  their 
master.  This  marriage  was  of  no  avail  un- 
less ratified  after  emancipation.  It  has  been 
held  that  a  continuance  of  the  relation  after 
emancipation  is  sufficient  evidence  of  ratifl- 
cation,  and  constitutes  a  common-law  mar- 
riage. The  court  found  that  the  two  did  thus 
live  together  after  emancipation,  thus  furnish- 
ing the  requisite  evidence  of  ratification,  nnd 
tbat  this  fact  rendered  her  attempted  mar- 
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rlage  with  Harry  Lawson  In  1887  a  nullity. 
AU  Woods,  her  slave  husband,  evidently  re- 
garded the  slave  marriage  as  without  Mndlng 
force;  for  In  1867  he  married  another  in  due 
form  of  law,  and  continued  to  live  with  her 
as  bla  wife  until  hla  death  in  1897,— residing 
In  the  same  neighborhood  as  the  parties  to 
this  suit  So  lived  Caroline  and  Harry,  Join- 
ing the  same,  church,  attending  It  together 
as  husband  and  wife,  recognized  as  such  by 
their  neighbors,  and  evincing  every  evidence 
of  their  firm  belief  In  the  legality  of  their  rela- 
tion. They  were  of  middle  age  at  the  date  of 
their  emancipation,  and  were  clothed  with 
freedom  and  thrown  upon  their  own  responsi- 
bility, doubtless  with  but  vague  notions  of  the 
laws  In  general,  and  a  dense  ignorance  of 
the  laws  of  marriage.  Indeed,  It  may  be  tru- 
ly said  that  at  that  time  our  courts  had  an- 
nounced no  clear  views  upon  the  subject  of 
slave  marriages.  It  was  a  problem  yet  to  be 
worked  out,  and  for  years  thereafter  many  of 
the  questions  growing  out  of  the  relation  re- 
mained unsettled.  See  Cumby  v.  Henderson, 
6  Tex.  Civ.  App.  521,  25  8.  W.  673.  This  be- 
ing true,  the  rights  of  the  putative  wife  as 
to  property  thus  acquired  have  appealed 
strongly  to  the  courts;  and  many  cases  might 
be  cited,  not  Involving  the  exact  question, 
which  contain  dicta  clearly  Indicating  the 
tendency  of  the  courts  toward  the  now  estal)- 
llshed  doctrine.  To  deny  her  any  interest  has 
appeared  so  manifestly  wrong  that  the  courts 
tiave  not  been  slow  to  discover  and  apply 
principles  of  law  under  which  she  might  be 
consistently  protected.  The  almost  perfect 
analogy  between  the  marital  relation  in  Tex- 
as and  an  ordinary  partnership  furnished  an 
easy  solution  of  the  difficulty,  so  that  now, 
when  It  is  once  ascertained  that  the  relation 
is  not  tainted  with  conscious  guilt,  the  courts 
can  proceed  with  small  difficulty,  and  adjust 
the  property  rights  according  to  legal  princi- 
ples which  are  new  only  in  the  sense  tliat  they 
have  found  a  new  application.  In  Morgan  v. 
Morgan,  1  Tex.  CMv.  App.  81B,  21  a  W.  154, 
Justice  Head,  In  his  discussion  of  the  princi- 
ples under  which  the  putative  wife,  acting  In 
good  faith,  might  have  her  Just  rights  secured 
to  her,  entered  into  a  thorough  review  of  the 
authorities,  and  held  that  the  tendency  of 
our  courts,  as  evidenced  by  the  decisions  In- 
volving kindred  questions.  Justified  the  con- 
clusion that  she  should  be  treated  as  a  part- 
ner as  to  all  property  shown  to  have  been  ac- 
quired by  their  Joint  efforts.  In  inquiring  into 
fbe  nature  of  the  partnership,  he  looked  to  the 
contract  by  which  the  parties  undertook  to 
form  the  relation  of  husband  and  wife,  and 
pursued  a  line  of  reasoning  which  strongly 
commends  itself  to  our  Judgment.  The  con- 
tract which  the  parties  Intended  to  make 
would.  If  they  had  the  legal  right  to  make  it, 
have  formed  the  marital  partnership  which 
would  have  entitled  each  to  a  half  Interest 
in  all  property  acquired  by  their  Joint  efCorts, 
without  reference  to  the  proportion  contrit>- 


uted  by  each.  Such  te  the  meaning  of  the 
contract  they  intended  to  make.  How,  then, 
can  it  be  Justly  held  that  the  pn^erty  thus 
acquired  should  belong  to  one  any  more  tluin 
to  the  other?  The  parties  having  placed 
themselves  in  an  attitude  to  have  the  contract 
looked  to  in  measuring  their  rights,  there 
appears  to  us  no  reason  why  the  nature  of 
the  agreement  should  not  be  made  the  test 
of  the  nature  of  the  partnership.  In  this  view 
of  the  case,  the  plaintiff  would  not  be  held  to 
the  strict  proof  required  In  establishing  a 
resulting  trust  in  property,  the  title  to  wbicb 
had  been  taken  in  another's  name.  In  this 
case  the  requirement  is  satisfied  by  full  proof 
of  the  nature  of  the  contract  made,  and  that 
the  property  was  acquired  by  their  Joint  ef- 
forts during  the  continuance  of  the  partner- 
ship relation.  The  rights  of  the  parties  being 
fixed  by  the  contract  of  partnership,  it  ^rould 
devcdve  upon  neither  to  trace  the  funds  Into 
the  property,  and  show  the  exact  amount  in- 
vested. It  is  enough  to  show,  as  in  tills  case, 
that  the  parties  were  each  without  means  at 
the  Inception  of  the  relation,  and  that  gradu- 
ally, as  a  result  of  their  Joint  efforts,  the  prop- 
er^ sought  to  be  partitioned  had  been  acquir- 
ed. 

What  has  been  said  disposes  of  both  ob- 
jections set  out  above,  and  the  opinion  in 
Morgan  r.  Morgan,  supra,  renders  It  unnec-' 
essary  to  further  review  the  authorities. 
The  case  of  Harris  t.  Hobbs  (Tex,  Civ.  App.) 
64  S.  W.  1085,  grew  out  of  Ulidt  relations 
between  a  white  man  and  a  negro  woman, 
and  is  not  in  point  upon  either  proposition. 
Chapman  v.  Chapman,  supra,  while  contain- 
ing expressions  which  Indicate  that  the 
rights  here  contended  for  could  not  be  sup- 
ported by  good  faith  resting  in  a  mistake  of 
law,  after  all  went  no  further  than  to  hold 
that  under  the  facts  of  that  case  the  putative 
wife  owned  no  interest  in  the  real  estate,  to 
the  acquisition  of  wliich  she  had  contributed 
nothing.  The  fact  that  the  putative  wife  was 
therein  treated  as  an  equal  partner  In  per- 
sonal property  acquired  by  their  Joint  ef- 
forts gives  the  case  a  certain  value  In  sup- 
port of  the  propositions  we  have  announced. 
Routh  V.  Ronth,  57  Tex.  600,  is  reviewed  and 
distinguished  in  Morgan's  Case,  supra.  The 
objections  discussed  are  untenable. 

By  the  seventh  assignment  appellant  as- 
sails, as  unsupported  by  the  evidence,  the 
finding  of  the  court  that  the  property  was 
acquired  by  the  Joint  efforts  of  plaintiff  and 
Harry  Lawson.  As  we  have  seen,  the  evi- 
dence is  ample  to  show  tliat  the  property 
was  acquired  while  the  parties  were  living 
together  as  husband  and  wife.  The  record 
does  disclose,  however,  a  serious  conflict 
as  to  whether  Harry  paid  Caroline  wages, 
as  he  did  other  laborers;  but  there  Is  am- 
ple evidence  that  he  collected  her  wages 
when  she  worked  for  others,  and  we  think, 
on  the  whole,  the  Judgment  should  not  be 
disturbed  upon  this  Issue. 
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The  conn  did  not  err  in  boldlng  that  Har- 
ry Lawson's  conTeyance  to  his  wife  VltKiula 
and  tier  children  was  withont  consideration. 
It  was  not  an  antenuptial  settlement,  but  a 
sift,  and  the  motive  waa  to  put  tbe  prop- 
erty out  of  the  reach  of  possible  claimants 
against  him. 

The  question  of  limitation  is  a  serious  one. 
Harry  Lawson  ceased  to  treat  Caroline  as 
his  wife  in  1888,  and  thereafter  lived  In  adul- 
tery with  his  present  wife  and  others.  He 
did  not,  however,  cease  to  provide  for  Caro- 
line; bat  gave  her  a  house  on  the  land  in 
controversy,  in  which  she  continued  to  live, 
subsisting  out  of  the  common  fund.  If  she 
still  regarded  him  as  her  husband,  his  acts 
amounted,  flrom  her  standpoint,  to  no  more 
than  cruelty  and  disloyalty  on  the  part  of 
tbe  husband;  and  she  testifies  she  took  no 
legal  steps  for  the  protection  of  her  rights 
because  she  hoped  he  would  return  to  his 
allegiance  to  ber.  We  should  also  bear  in 
mind  tliat  he  did  not  repudiate  ber  claim  to 
the  property,  but  continued  to  permit  her  to 
enjoy  a  joint  possession  with  him.  On  Oc- 
tober 21,  1805,  Harry  Lawson  conveyed  to  J. 
B  Fean  the  land  in  controversy  for  a  recited 
consideration  of  $3,500.  On  June  11,  1898, 
th«  land  was  reconveyed  by  Fenn  to  Law- 
son;  the  consideration  recited  being  the 
same.  The  evidence  does  not  show  that  pos- 
session was  surrendered  to  Fenn.  Appellant 
insists  that  the  deed  to  Fenn  was  a  repudi- 
ation of  the  rights  of  Caroline,  but,  in  our 
judgment,  this  by  no  means  follows  as  an 
inevitable  conclusion.  If  she  believed  him 
her  husband,  he  was  acting  within  his 
rights  as  such.  If  he  was  not,  the  contract 
of  partnership,  properly  construed,  gave  him 
tbe  right  to  convey  and  receive  the  consider- 
ation for  their  Joint  benefit.  Of  the  $3,500 
promised  him  by  Fenn,  $200  only  was  paid; 
and  it  was  agreed  that,  when  the  $200  waa 
paid  bacli,  there  should  be  a  reconveyance. 
The  conveyance  back  In  1898  was  a  compli- 
ance with  this  agreement.  Viewed  in  this 
light,  we  do  not  think  these  conveyances  set 
the  statute  in  motion  as  against  Caroline. 

It  Is  contended,  also,  that  her  right  to  the 
p«sonalty  is  barred.  The  testimony  does 
not  disrlose  any  distinct  repudiation  of  her 
rights  on  the  part  of  Harry,  and  his  posses- 
sion until  such  repudiation  was  not  necessa- 
rily adverse.  Upon  his  marriage  with  Vir- 
ginia, and  his  conveyance  to  ber  and  her 
children,  the  suit  was  promptly  brought,  and 
we  tlilnic,  under  all  the  circumstances,  in  am- 
ple time  to  preserve  her  rights  against  the 
bar  of  limitation. 

Appellee  has  cross-assigned  errors,  but 
tlwy  affect  mainly  the  question  of  ha  right 
to  divorce,  and,  as  Harry  Lawson  is  not  a 
party  to  this  api>eal,  they  do  not  require  onr 
notice. 

Because  we  have  found  no  error  in  the 
Judgment  It  is  In  all  things  afiirmed.  Affirm- 
ed. 


BROWN  IRON  CO.  et  aL  v.  TEMPLEMAN.i 

(Court  of  C9vil  Appeals  of  Texas.    Jane  2, 

1902.) 

BOILDINO    CONTRACT  —  BOND  —  RBLBASB    OF 
BONDSUBN—PLEADINQ— VARIANCE. 

1.  A  building  contractor's  bond  waived  com- 
pliance by  the  owner  with  the  terms  of  pay- 
ment provided  In  the  contract,  and  provided 
that  the  sureties  should  reimburse  the  owner 
for  money,  labor,  or  material  furnished  by  rea- 
son of  any  failure  on  the  part  of  the  contract- 
or. The  contractor  told  the  owner  that  he  was 
nnable  to  complete  the  building  for  the  con- 
tract price,  and  tbe  owner  not  only  paid  the 
contract  price  in  full  before  completion  of  the 
building,  in  violation  of  the  contract,  but  fnr- 
uisbed  labor  and  materials  with  which  to  com- 
plete it.     Held  that,   as  the   sureties   bad   ex- 

firessly  agreed  to  the  payment  in  full,  and  to  be 
iable  for  the  additional  labor  and  materials, 
they  were  not  relieved  from  liability  on  the 
ground  that  the  acts  of  the  owner  were  a 
breach  of  the  contract,  or  an  abandonment 
thereof  and  making  of  a  new  contract. 

2.  In  a  suit  against  the  sureties  on  a  building 
contractor's  bond  plaintiff  alleged  that  the 
contractor  failed  to  furnish  labor  and  materials 
to  complete  the  building,  so  that  it  became  nec- 
essary for  plaintiff  to  furnish  them,  which  be 
did,  and  that  the  amount  furnished  the  con- 
tractor was  $2,005.  On  trial  plaintiff  testified 
that  he  paid  ont  that  amount  for  labor  and  ma- 
terials. There  was  no  exception  to  the  allega- 
tions of  the  pleading,  nor  objection  to  the  evi- 
dence, ffe/d,  that  the  allegations  and  evidence 
might  be  coustnied  to  mean  either  that  plaiu- 
tiff  advanced  money  or  he  furnished  labor  and 
materials,  so  that  on  objection  first  raised  on 
appeal  there  was  no  variance. 

Appeal  from  district  court,  Orlmes  county; 
J.  U.  Smither,  Judge. 

Action  by  Ward  Templeman  against  the 
Brown  Iron  Company  and  others.  From  a 
Judgment  far  plaintiff,  defendants  appeal. 
Affirmed. 

Stanley  Thompson,  for  appellants.  Neal  & 
Boone  and  John  M.  King,  for  appelleei 

PLEASANTS,  J.  This  is  a  salt  brought  by 
the  appellee  upon  a  building  contract  and  a 
bond  of  Indemnity  executed  by  tbe  appel- 
lants. The  petition  alleges:  That  on  the  6th 
day  of  July,  1868,  the  defendant  B.  W.  Cloney 
entered  into  a  written  agreement  with  tbe 
plaintiff,  Templeman,  whereby  said  doney 
agreed  to  build  for  Templeman  a  certain  two- 
story  frame  building,  and  to  furnish  and  pay 
for  all  labor,  material,  tools,  and  machinery 
necessary  in  the  construction  of  said  build- 
ing, and  to  complete  the  same  on  or  before 
the  15th  day  of  November,  189&  That  plain- 
tiff, by  the  terms  of  said  contract,  was  to 
pay  to  said  Qoney  for  tbe  construction  of 
said  building  the  sum  of  $3,875,  and,  in  case 
the  same  was  not  completed  by  Novemtter  15, 
1898,  said  Cloney  was  to  pay  tbe  plaintiff  as 
liquidated  damages  tbe  sum  of  $5  per  day  tar 
every  day  required  for  the  completion  of  said 
building  after  tbe  15tb  day  of  November, 
189S;  the  said  damages  to  be  deducted  from 
the  contract  price  of  said  building.  Hiat  on 
the  same  day  the  defendants  B.  W.  Oloney, 
as  principal,  and  the  Brown  Iron  Company,  S, 


'  Writ  of  error  denlad  by  supreme 
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Brown,  and  J.  M.  Ludtke,  as  surctlos,  entered 
Into  a  tirritten  obligation  or  bond  (copied  in 
full  In  the  petition),  whereby  they  bound 
themselTes  in  tbe  sum  of  $1,100  that  the  said 
Cloney  abould  faithfully  perform  all  his  agree- 
ments In  said  building  contract,  and  to  pay 
Templeman  all  damages  that  be  might  suffer 
by  reason  of  the  failure  of  Cloney  to  carry 
out  sa^d  agreements,  not  to  exceed  $1,100. 
That  tbe  said  Templeman  performed  all  his 
agreements  In  said  contract  contained.  That 
tbe  said  CSoney  did  not  finish  said  building 
untU  the  7tb  day  of  March,  1899.  That  said 
B.  W.  Cloney  failed  and  neglected  so  to  fur- 
nish all  labor,  tools,  and  materials  as  therein 
agreed  by  him  so  to  l>e  furnished.  That  by 
reason  of  said  failure  and  refusal  upon  the 
part  of  tbe  said  E.  W.  Cloney  to  so  furnish 
Bald  labor,  tools,  and  materials  it  became  nec- 
essary that  such  latmr,  tools,  and  materials 
should  be  so  furnished  him  by  this  plaintiff, 
In  order  that  the  said  E.  W.  Cloney  should  be 
able,  according  to  bis  contract,  to  finish  and 
complete  said  building  in  said  contract  stipu- 
lated to  be  finished  and  completed  by  said 
Cloney  at  his  own  charge  and  expense.  Tbe 
amount  that  this  plaintiff  was  compiled  to 
furnish  to  said  defendant  K.  W.  Cluney  was 
tbe  sum  ot  $2,00S.66  over  and  above  the 
amount  of  $3JS75  In  said  contract  specified  as 
tbe  consideration  for  said  building,  which 
said  sum  of  $2,005.66  was  by  this  plaintiff 
furnished  in  order  to  procure  tools,  labor, 
and  materials  to  complete  and  finish  said 
building.  That  said  amount  was  furnished 
at  the  request  of  the  said  E.  W.  Oloney.  The 
prayer  of  plaintiff's  petition  was  "for  the  sum 
of  his  debt,  and  for  all  reliefs,  general  and 
special,  legal  and  equitable,  to  which  in  the 
premises  he  may  l>e  entitled."  Tbe  defend- 
ants answered  fay  general  demurrer  and  gen- 
eral denial.  Also  substantially  that  tbe 
amount  claimed  for  damages  for  delay  was  a 
penalty,  and  not  liquidated  damapfes;  that 
the  delay  In  completing  tbe  building  was 
not  the  fault  of  Cloney,  but  was  tbe  fault  of 
the  plaintiff;  that  by  the  terms  of  tbe  agree- 
ment tlie  damages  for  delay,  tf  any,  were  to 
be  deducted  by  tbe  plaintiff  from  the  con- 
tract price;  that  plaintiff  bad  paid  Ooney 
tbe  full  contract  price,  and  more,  without  de- 
ducting said  damages,  whereby  plaintiff  waiv- 
ed tbe  damages  for  delay;  that  by  the  terms 
of  tbe  building  contract  tbe  said  Cloney  was 
to  build  said  building,  and  furnish  and  pay 
for  all  labor  therefor,  for  the  sum  of  $3,875. 
and.  if  plaintiff  overpaid  him  the  sum  of 
$2,OU0.06  in  cash  or  for  labor  and  material 
that  lie  furnished  to  Cloney  it  was  a  TOluntary 
payment  on  tbe  part  of  plaintiff,  and  a  waiver 
of  the  terms  of  the  agreement;  that  the  terms 
of  the  original  contract  were  materially  chan- 
ged and  altered,  without  tbe  knowledge  of 
defondnnts  wb')  now  appeal,  viz.,  the  sureties 
on  Clonoy's  bonds,  and  a  new  and  different 
contract  was  substituted  for  the  original  con- 
tract, whereby  appellants  were  relieved  from 
any  liability  on  said  bond;  that  Cloney  built 


and  completed  said  bntldlng  according  to  con- 
tract, and  turned  the  same  over  to  plaintiff, 
and  the  plaintiff  accepted  tbe  same.  Tb« 
case  was  tried  to  the  court,  and  a  Judgment 
rendered  in  favor  of  the  plaintiff  against 
Oloney  In  the  sum  of  $1,773.66,  with  interest 
from  March  23,  1899  (being  the  $2,006.66  lew 
$232,  allowed  Cloney  for  extras),  and  against 
appellants  in  the  sum  of  $1,100,  and  interest 
from  March  23,  1889;  and  against  all  defend- 
ants for  all  costs.  Defendants  Brown  Iron 
Company,  S.  Brown,  and  J.  M.  Ludtke^  suie- 
ties  on  Cloney's  bond,  bave  appealed. 

It  is  unnecessary  to  state  fully  the  terms 
of  the  building  contract  entered  Into  by 
plaintiff  and  tbe  defendant  Cloney.  The 
substance  of  the  terms  of  that  contract,  so 
far  as  same  are  material  to  any  Issue 
raised  on  this  appeal,  are  shown  In  our 
statement  of  the  allegations  of  plaintifTs  pe- 
tition, and  by  the  additional  statement  that 
the  contract  provides:  "Tbat  the  said  par- 
ty of  tbe  first  part  hereby  agrees,  promisee, 
and  binds  himself,  his  heirs  or  assigns  or 
administrators,  to  pay  the  sum  of  tbfrty- 
elgbt  hundred  and  seventy-five  ($3,875)  dol- 
lars, lawful  money  of  tbe  United  States  of 
America,  in  the  following  mannw,  vis.:  Tbe 
contractor  to  receive  every  two  weeks  75% 
of  the  value  of  tbe  work  placed  in  the  build- 
ing imtil  final  acceptance  of  the  building, 
when  be  shall  receive  the  balance  due." 
The  bond  executed  by  appellants  Is  a«  fol- 
Iowa:  "State  of  Texas,  County  of  Harris. 
Know  all  men  by  these  presents  that  we,  B. 
W.  Cloney,  Brown  Iron  Company,  8.  Brown, 
and  J.  M.  Ludtke,  Jointly  and  severally,  ac- 
knowledge ourselves  firmly  bound  to  pay 
Mr.  Ward  Templeman,  of  Grimes  county, 
Texas,  the  sum  of  eleven  hundred  ($1.1  ix» 
dollars,  for  the  payment  of  which  well  and 
truly  to  Ije  mode  unto  tbe  eaid  Ward  Tem- 
pleman, at  his  office  in  tbe  city  of  Navasota, 
Grimes  county,  Texas,  we  bind  ourselves, 
onr  heirs,  executors,  and  administrators. 
The  condition  of  this  obligation  Is  such  tbat 
whereas,  the  said  E.  W.  Cloney,  by  contract 
in  writing  of  even  date  herewith,  has  agreed 
to  furnish  at  his  own  cost,  charge,  and  ex- 
pense, all  material,  labor,  and  tools  required 
for  the  construction  and  completion  of  tbe 
building  and  to  erect  such  building  for  said 
Mr.  Ward  Templeman  In  the  city  of  Navaso- 
ta, Texas,  on  lot  No, ,  according  to  the 

drawing  and  spedflcatlons  prepared  for  tbe 
same  by  P.  S.  Glover,  and  referred  to  In 
said  contract,  and  in  accordance  with  tbe 
said  contract,  for  the  sum  of  three  thousand 
eight  hundred  and  seventy-five  (3,875)  dol- 
lars, and  has  prnmlRed  to  fully  comply  with 
all  the  provisions  of  said  contract:  Now, 
should  the  said  E.  W.  Cloney  fully  comply 
with  all  the  terms  and  provisions  of  said 
contract,  and  perform  all  the  oblige  tious 
thereby  assumed  by  him  in  accordance  with 
the  terms,  tenor,  and  effect  thereof,  then  and 
in  the  event  this  obligatinn  shall  become 
null  and  void;   otherwise  to  remain  In  full 
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force  aad  effect.  And  we  Jointly  and  sev- 
erally agree  to  pay  to  said  Mr.  Ward  Tern- 
pieman,  or  any  other  person  adTandng  at 
his  request  money  used  in  the  construction 
of  said  improvements,  the  full  amount  of  all 
soma  so  advanced  for  the  payment  of  labor 
performed  or  materials  used  In  the  con- 
stmctlon  of  said  building;  and  also  to  indem- 
nify the  said  Mr.  Ward  Templeman,  or  any 
other  person  advancing  money  as  aforesaid, 
against  all  damage  and  Iocs  that  may  be 
sustained  by  him  or  them,  or  on  account  of 
any  failure  upon  the  part  of  the  said  B.  W. 
Cloney  to  fully  comply  -with  all  the  terms  of 
said  contract  relative  to  the  construction  of 
said  building,  not  to  exceed,  however,  In 
the  aggregate  the  said  sum  of  eleven  hun- 
dred ($1,100)  dollars,  above  mentioned.  The 
said  Mr.  Ward  Templeman,  or  any  person 
advancing  m>ciney  as  aforesaid  at  the  request 
of  the  said  Mr.  Ward  Templeman,  in  the 
construction  of  the  improvements  being  by 
us  authorized,  so  far  as  we  are  concerned, 
to  build  and  complete  said  Improvements  at 
our  own  cost  and  expense,  according  to  the 
terms  of  said  contract,  and  to  pay  for  any 
material  used  in  or  labor  performed  upon 
said  Improvements  when  due.  And  this 
bond  being  given  for  the  use  and  benefit  of 
any  person  who  may  advance  money  as 
aforesaid  for  the  construction  of  said  Im- 
provements, or  pay  for  labor  employed  there- 
on, or  for  material  used  therein,  as  well  as 
for  the  benefit  of  the  said  Mr.  Ward  Temple- 
man, or  any  person  making  such  advances, 
or  the  said  Mr.  Ward  Templeman  or  either  of 
them,  they  are  hereby  authorized  to  sue  on 
this  obligation.  It  Is  further  understood  that 
we  "have  full  faith  and  coniidence  in  the  in- 
tegrity of  the  said <,  as  well  as  his  abili- 
ty, financially  or  otherwise,  to  comply  with 
his  said  contract  for  the  construction  and 
completion  of  said  building,  and  we  there- 
fore bereby  expressly  relieve  the  said  Sir. 
Ward  Templeman  and  all  other  beneficiaries 
referred  to  in  this  bond  from  the  exercise 
of  any  diligence  whatsoever  on  their  part 
toward  securing  the  compliance  upon  the 
part  of  the  said  B.  W.  Cloney  with  the  terms 
of  said  contract;  and  we  do  also  waive  com- 
pliance with  the  terms  of  payment  provided 
for  in  such  agreement,  hereby  authorizing, 
notwithstanding  any  provision  to  the  con- 
trary In  said  agreement,  Mr.  Ward  Temple- 
man, or  any  other  person  advancing  muney 
for  the  construction  of  the  building  as  afore- 
said, at  their  option  to  pay  the  said  E.  W. 
Cloney  for  the  construction  of  the  said  build- 
ing Raid  full  sum  of  three  thousand  eight 
hundred  and  seventy-five  (3,875)  dollars,  or 
any  portion  of  the  same,  before  the  time 
specified  in  the  agreement,  if  he  or  they 
elect  to  do  so.  »And  it  Is  also  expressly 
agreed  and  understood  that  no  change  which 
may  be  made  In  said  contract  for  the  con- 
struction of  said  building,  or  any  departure 
therefrom,  by  agreement  of  the  parties  there- 
to, shall  In  any  way  avoid  or  impair  this 


obligation:  provided,  snch  change  does  not 
Increase  the  cost  of  said  Improvements  30%; 
it  being  our  Intention  and  purpose  by  this 
instrument  to  bind  ourselves  Jointly  and  sev- 
erally to  Indemnify  the  said  Mr.  Ward  Tem- 
pleman, or  any  other  person  who  may  at  bis 
request,  expressed  or  Implied,  furnish  money 
for  the  construction  of  said  Improvements, 
or  pay  for  labor  or  material  performed  or 
used  therein,  against  all  loss  or  damage  by 
reason  of  any  failure  upon  the  part  of  the 
said  E.  W.  Cloney  to  fully  carry  out  and  per- 
form his  part  of  said  contract  In  accordance 
with  the  terms  thereof.  Witness  our  hands 
this  6th  day  of  July,  1808.  B.  W.  Cloney. 
Brown  Iron  Company,  per  S.  Brown.  J.  M. 
Ludtke.    S.  Brown." 

The  plaintlir  testified  as  follows:  "The  de- 
fendant E.  W.  Cloney  commenced  said  build- 
ing, and  on  or  about  the  15th  day  of  De- 
cember. 1808,  the  building  being  then  In  an 
unfinished  state,  stated  to  me  that  he  was 
unable  to  get  the  balance  of  the  material 
necessary,  and  to  pay  for  the  labor  necessa- 
ry, to  finish  said  building  according  to  plans 
and  specifications,  and  to  pay  for  same. 
Cloney  requested  me  to  furnish  him  labor 
and  material  necessary  to  complete  said 
building  according  to  his  contract  and  the 
plans  and  specifications.  I  then,  at  Cloney's 
request,  agreed  to  furnish  the  balance  of  the 
material  for  him,  to  pay  for  the  same,  and 
to  pay  for  all  labor  necessary  to  finish  the 
building,  and.  In  accordance  with  said  agree- 
ment, I  did  furnish  the  balance  of  the  nmte- 
rlal  to  him,  and  paid  for  the  same,  and  paid 
for  the  labor,  which  cost  me  the  sum  of 
$2,005.06  over  and  above  the  contract  price 
of  the  building:  and  Cloney  went  on  and 
finished  the  building  according  to  the  plans 
and  specifications,  and  turned  the  same  over 
to  me,  and  I  accepted  the  same  from  him, 
on  or  about  the  7th  day  of  March,  1809.  At 
the  time  I  agreed  to  furnish  and  pay  for  the 
balance  of  the  material  and  labor  necessa- 
ry to  complete  the  house,  viz.,  the  15th  day 
of  December,  1808,  I  had  already  paid  Clo- 
ney the  full  contract  price  of  $:i,875,  and 
some  over.  All  tills  labor  and  material  that 
I  paid  for  went  into  the  construction  of  the 
building,  I  paying  for  it  and  delivering  it 
to  Cloney  under  said  ap"eement  with  him." 

Appellants,  by  their  first  assignment  of  er- 
ror, complain  that  the  court  below  erred  in 
rendering  any  Judgment  against  them  for 
the  alleged  delay  in  the  construction  of  said 
building.  The  assignment  sets  out  sevorni 
reasons  in  support  of  the  contention  that 
tlie  Judgment  complained  of  is  erroneous. 
The  record  shows  that  no  Judgment  was  ren- 
dered against  the  appellants  for  any  dam- 
ages for  delay  in  the  construction  of  the 
building,  and  we  are  not  reiiuired  to  pass 
upon  the  question  as  to  whether  under  the 
pleadings  and  evidence  a  Jndgment  for  dam- 
ages for  delay  In  the  construction  of  the 
building  might  properly  hare  been  rendered 
against  the  appellants.  r^  ^  ^  ^  [  ^ 
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The  second  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  In  rendering  Judg- 
ment against  tbese  defendants  for  the  sum 
of  eleven  hundred  dollars  for  the  money 
claimed  to  have  been  overpaid  to  the  said 
K.  W.  Cloney,  or  for  any  part  thereof,  or 
for  any  material  or  labor  that  the  plaintiff 
o)&Imed  to  have  furnished  to  the  said  Cloney, 
for  the  reasons:  (a)  The  petition  shows  that 
the  contractor,  B.  W.  Cloney,  one  of  the  de- 
fendants, was  bound  by  the  written  contract 
with  the  plaintiff.  Ward  Templeman,  to  build 
the  building  In  question,  and  to  furnish  and 
pay  for  all  material  and  labor  necessary  to 
build  the  same,  for  the  price  of  $3,875;  and 
that  the  plaintiff  voluntarily,  and  without 
notice  to  tbese  defendants,  who  were  sure- 
ties on  the  bond  of  said  Cloney  for  the 
faithful  performance  of  said  building  con- 
tract, paid  to  the  said  Cloney  the  full  sum 
of  $3,875,  and  the  further  sum  of  $2,005.79, 
thereby  paying  him  the  sum  of  $5,880.79 
for  doing  and  performing  what  the  said  Clo- 
ney had  agreed  to  do  for  the  sum  of  $3,875; 
thereby  materially  changing  the  original  con- 
tract, and  substituting  a  new  and  different 
contract  from  that  which  these  defendants 
had  guarantied,  (b)  Because  the  undisputed 
evidence  shows  that  the  contractor,  E.  W. 
Cloney,  by  written  contract  with  the  plain- 
tiff, which  was  the  basis  of  the  bond  which 
tbese  defendants  signed,  and  the  perform- 
ance of  which  these  defendants  guarantied, 
agreed  to  build  the  building  in  question,  and 
to  furnish  and  pay  for  all  labor  and  material 
necessary  therefor,  for  the  sum  of  $3,875;  and 
that  the  plaintiff,  without  any  notice  to  these 
defendants,  paid  said  Cloney  said  full  sum 
of  $3,875,  and  then  voluntarily  paid  for 
labor  and  material  for  said  Cloney  in  the 
sum  of  $2,005.79,  and  furnished  the  same  to 
him;  thereby  doing  for  the  said  Cloney  what 
the  said  Cloney  bad  agreed  with  the  plaintiff 
to  do  for  himself,  whereby  the  original  con- 
tract of  building  between  the  plaintiff  and 
the  said  Cloney,  being  the  one  the  perform- 
ance of  which  these  defendants  guarantied, 
was  materially  altered  and  changed,  and  a 
new  and  different  contract  substituted  there- 
for, (c)  Because  there  is  a  fatal  variance 
between  the  allegations  in  the  petition  and 
the  evidence,  the  allegation  In  the  petition 
being  that  the  plaintiff  paid  Cloney  the  sum 
of  $2,006.79  over  and  above  the  contract 
price,  and  the  proof  shows  that  the  plaintiff 
furnished  to  the  said  Cloney  material  and 
labor  of  the  value  of  $2,005.79  after  having 
paid  him  the  full  contract  price,  (d)  Be- 
cause the  evidence  failed  to  show  that  the 
plaintiff  suffered  any  damage,  for  the  undis- 
puted evidence  shows  that  the  contractor, 
Cloney,  built  and  completed  said  building 
according  to  the  plans  and  specifications 
therefor,  and  turned  the  same  over  to  the 
plaintiff,  and  that  the  plaintiff  accepted  the 
same,  and  failed  to  show  that  the  plaintiff 
furnished  and  paid  for  any  labor  or  material 
of  the  value  of  more  than  $3,875,  the  contract 


price  for  said  building,  but  shows  tbat  b» 
(the  plaintiff)  furnished  and  paid  for  only 
$2,005.79  worth  of  material  and  labor,  and 
the  plaintiff  would  have  no  right  to  recover 
from  these  defendants  for  any  labor  and 
material  paid  for  and  furnished  by  him  to 
any  one  unless  the  total  amount  so  paid  was 
In  excess  of  the  contract  price;  and.  If  he 
could  recover  at  all,  it  would  only  be  for 
the  amount  paid  for  and  furnished  in  excess 
of  said  contract  price,  and  in  no  event  could 
he  recover  from  these  defendants  for  the  la- 
bor and  material  furnished  the  said  Cloney, 
as  by  the  contract  Cloney  was  to  furnish  the 
same  for  himself." 

There  is  no  merit  in  this  assignment  The 
acts  of  the  appellee  which  the  appellants 
contend  released  them  from  liability  were 
expressly  authorized  by  the  bond  which  was 
signed  by  the  appellants.  Having,  by  the 
express  terms  of  said  bond,  agreed  that  tbey 
would  become  liable  to  appellee  for  any  la- 
bor or  material  furnished  by  him  in  the  con- 
struction of  the  building,  and  that  the  appel- 
lee might  disregard  the  provision  of  the 
original  contract  In  regard  to  the  time  and 
manner  in  which  the  contract  price  of  the 
building  should  be  paid  to  Cloney,  and  might 
pay  the  whole  or  any  part  of  same  before  the 
time  specified  In  said  contract,  they  cannot 
be  beard  to  say  that  the  acts  of  the  appellee 
in  furnishing  labor  and  material  for  the  con- 
struction of  the  building  and  in  paying  to 
Cloney  the  contract  price  of  the  building 
before  the  same  was  earned  under  the  terms 
of  the  contract  released  them  from  liability 
upon  said  bond. 

There  Is  no  variance  between  allegations 
of  the  petition  and  the  evidence  of  the  ap- 
pellee. The  petition  alleges:  "That  said 
B.  W.  Cloney  failed  and  neglected  so  to 
furnish  labor,  tools,  and  material  as  therein 
agreed  by  bim  so  to  be  furnished.  That  by 
reason  of  said  failure  and  refusal  upon  the 
part  of  the  said  B.  W.  Cloney  to  so  fumisb 
said  labor,  tools,  and  material  it  became  nec- 
essary that  such  labor,  tools,  and  materials 
should  be  so  furnished  him  by  this  plaintiff 
in  order  that  the  said  Cloney  should  be  able 
according  to  bis  contract  to  finish  and  com- 
plete said  building  in  said  contract  stipu- 
lated to  be  finished  and  completed  by  said 
Cloney  at  his  own  charge  and  expense.  The 
amount  that  this  plaintiff  was  compelled  to 
furnish  to  said  defendant,  E.  W.  Cloney, 
was  the  sum  of  $2,005.06  over  and  above  the 
amount  of  $3,876  In  said  contract  specified 
as  consideration  for  said  building,  which 
said  sum  of  $2,005.06  was  by  this  plaintiff 
furnished  in  order  to  procure  tools,  labor, 
and  materials  to  complete  and  finish  said 
building."  There  was  no  exception  to  tbese 
allegations  of  the  petition  and  no  objectioa 
was  made  to  the  testimoify  of  plaintiff  that 
be  paid  out  the  sum  of  $2,006.66  for  labor 
and  materials  furnished  by  him  for  the  com- 
pletion of  said  building.  We  think  these 
allegations  and  the  evidence  of  the  plaintiff 
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may  be  constmed  to  mean  either  that  plain- 
tiff adTanced  Olonej  the  $2,005.66  to  enable 
bliD  to  procure  the  labor  and  materials  nec- 
jgsary  tor  the  completion  of  the  building,  or 
tbat  he  fnmlshed  labor  and  materials  for 
tbe  (HHnpletlon  of  the  building  for  which  he 
paid  the  sum  of  $2,005.66.  It  would  be  man- 
ifestly unfair  to  appellee  for  this  court  to 
constme  the  allegations  of  the  petition  and 
tbe  testlmonj  of  the  plaintiff  so  as  to  make 
a  variance  between  them  when  no  Issue  was 
made  In  the  court  below  as  to  tbe  proper 
construction  of  the  pleading,  nor  as  to  the 
admlssibUlty  of  tbe  evidence  under  the  plead- 
ing. The  undisputed  evidence  shows  that 
the  appellee  was  damaged  by  the  failure 
of  tbe  defendant  Clones  to  comply  with  the 
tenna  of  his  contract  in  the  sum  found  by 
tbe  court  below,  and  under  tbe  terms  of 
tbe  bond  executed  by  them  the  appellants 
are  clearly  liable  to  appellee  for  such  dam- 
age to  the  extent  of  the  sum  named  in  the 
bond. 

No  error  is  shown  to  have  been  committed 
lo  the  trial  of  the  case,  and  the  Judgment 
of  the  court  below  Is  affirmed.    Affirmed. 


BBOWN  IRON  CO.  et  aL  t.  NORWOOD. 
(Conrt  of  CiTil  Appeals  of  Texas.     June  2. 

1902.) 

BUILDING    CONTRACT— LIQUIDATED    DAMAQBS 
OR  PBNALTT— PRESUHPTION. 

1.  Hie  fact  that  there  was  no  market  rental 
value  for  a  hou8<  in  the  town  where  It  was 
situated  did  not  show  that  the  owner  had  sus- 
tained no  damage  from  the  contractor's  failure 
to  romplete  it  within  the  time  stipulated  in  his 
coutract,  so  as  to  render  a  provision  in  the  con- 
tract for  a  certain  sum  for  each  day's  delay, 
^aid,  as  a  penalty. 

2.  Where  a  bailding  contract  provided  for 
tbe  payment  of  $5  per  da^  as  liquidated  dam- 
ages for  each  day  it  remamed  nufinished  after 
the  contract  time,  and  tbe  evidence  showed  that 
there  was  no  market  rental  valne  for  such  a 
house  in  the  town,  the  conrt  conld  not  presume 
that  tbe  difference  between  tbe  actual  damage 
aid  the  amount  stipulated  was  so  great  as  to 
make  the  latter  amount  a  penalty. 

Appeal  from  district  court,  Orimes  county; 
i.  M.  Smlther,  Judge. 

Action  by  Ewing  Norwood  against  Brown 
Iron  Company  and  others.  From  a  Judgment 
for  plalntlft,  defendants  appeal.    Affirmed. 

Stanley  Thompson,  for  appellants.  Neal  & 
Boone  and  John  M.  King,  for  appellee. 

PLBASANTS,  J.  This  is  a  companion  case 
to  that  of  Iron  Co.  t.  Templeman  (decided  by 
this  conrt  on  May  28th)  68  S.  W.  249,  this 
nrit  being  against  the  same  defendants,  and 
ImTing  been  brou^t  upon  a  building  contract 
and  bond  of  indemnity  similar  in  all  respects 
to  those  upon  which  the  Templemau  suit  was 
brongbt  The  plaintiff  In  this  suit  sought  to 
recover  the  sum  of  1244.79,  furnished  by  him 
to  the  defendant  Oloney  to  enable  him  to  fin- 
ish the  building  in  accordance  with  the  terms 
of  his  contract,  and  tbe  further  sum  of  $475 


damages  for  deUy  In  the  completion  of  said 
building.  The  answer  of  the  defendants,  in 
addition  to  the  general  denial,  set  up  the  fol- 
lowing defenses:  "That  the  amount  claimed 
for  damages  fOT  delay  was  a  penalty,  and  not 
liquidated  damages;  that  the  delay  In  com- 
pleting tbe  building  was  not  tbe  fault  of 
Cloney,  but  was  the  fault  of  plaintiff;  that 
by  the  terms  of  the  agreement  the  damages 
for  delay,  if  any,  were  to  be  deducted  by  the 
plaintiff  from  the  contract  price;  that  plain- 
tiff had  paid  Cloney  the  full  contract  price, 
and  more,  without  deducting  said  damages, 
whereby  plaintiff  waived  the  damages  for  de- 
lay; that  by  the  terms  of  the  building  con- 
tract the  said  Cloney  was  to  build  said  build- 
ing and  furnish  and  pay  for  all  labor  there- 
for for  the  sum  of  $2,200,  and  if  plaintiff  over- 
paid him  tbe  sum  of  $244.79  in  cash,  or  for 
labor  and  material  that  he  furnished  to  Clo- 
ney, It  was  a  voluntary  payment  on  the  part 
of  plaintiff,  and  a  waiver  of  the  terms  of  the 
agreement;  that  the  terms  of  the  original 
contract  were  materially  changed  and  altered 
without  the  Imowledge  of  defendants  who 
now  appeal,  viz.,  the  sureties  on  doney's 
bonds,  and  a  new  and  different  contract  was 
substituted  for  the  original  contract,  whereby 
appellants  were  relieved  from  any  liability  on 
said  bond;  that  Cloney  built  and  completed 
said  building  according  to  contract,  and  turn- 
ed the  same  over  to  plaintiff,  and  the  plain- 
tiff accepted  the  same."  The  trial  In  the 
court  below  was  by  tbe  court  without  the  In- 
tervention of  a  Jury,  and  resulted  in  a  Judg- 
ment in  favor  of  the  plaintiff  against  Cloney 
for  the  sum  of  $719.79,  and  against  the  sure- 
ties upon  said  bond,  the  appellants  herein,  in 
the  sum  of  $660,  and  interest  from  March  23, 
1899.  By  the  contract  introduced  in  evidence 
the  defendant  Cloney  agreed  for  a  considera- 
tion of  $2,200  to  construct  a  two-story  frame 
building  for  tbe  appellee,  and  to  furnish  all 
the  labor  and  material  necessary  in  the  con- 
struction of  said  building  at  his  own  cost  and 
expense,  said  buUdhig  to  be  completed  on  or 
before  October  15,  1898.  It  was  further  pro- 
vided in  said  contract  that,  in  case  Cloney 
failed  to  complete  said  building  by  tbe  time 
specified,  he  would  pay  to  appellee,  as  liqui- 
dated damages,  the  sum  of  $5  per  day  for 
each  and  every  day  required  to  complete  said 
building  after  said  15th  day  of  October;  said 
damages  to  be  deducted  by  tbe  api>ellee  from 
all  moneys  due  Cloney  under  said  contract. 
It  was  further  stipulated  in  said  contract  that 
the  agreed  price  for  the  construction  of  said 
building  should  be  paid  in  the  following  man- 
ner, viz.:  "The  contractor  to  receive  evMy 
two  weeks  75%  of  tbe  valne  of  the  work  pla- 
ced In  the  building  until  final  acceptance  of  the 
building,  when  he  shall  receive  the  balance 
due."  The  bond  introduced  In  evidence  Is  as 
follows:  "State  of  Te.xas,  County  of  Harris. 
Know  all  men  by  these  presents  that  we,  E. 
W.  Cloney,  Brown  Iron  Company,  S.  Brown, 
and  J.  M.  Ludtke,  Jointly  and  severally,  ac- 
knowledge ourselves  firmly  bound  to  pay  Mr. 
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Ewlng  Norwood,  of  Grimes  coonty,  Texas, 
tbe  sum  of  six  hundred  and  fifty  ($G60)  dol- 
lars, for  tbe  payment  of  which  well  and  truly 
to  be  made  unto  tbe  said  Kwing  Norwood,  at 
hia  ottlce  in  the  city  of  Navasota,  Grimes  coun- 
ty, Texas,  we  bind  ourselves,  our  heira,  exec- 
utors, and  administrators.  The  condition  of 
this  obligation  is  such  that  whereas,  tbe  said 
E.  W.  Cloney,  by  contract  in  writing  of  even 
date  herewith,  has  agreed  to  furnish  at  his 
own  cost,  charge,  and  expense  all  material, 
labor,  and  tools  required  for  the  construction 
and  completion  of  the  building  and  to  erect 
such  building  for  said  Mr.  Ewing  Norwood  in 

the  city  of  Xavasota,  Texas,  on  lot  No. , 

according  to  tbe  drawings  and  specifications 
prepared  for  tbe  same  by  F.  S.  Olover,  and 
referred  to  In  said  contract,  and  In  accord- 
ance with  said  contract,  for  tbe  sum  of  twen- 
ty-two hundred  (92,200)  dollars,  and  has  prom- 
ised to  fully  comply  with  all  tbe  provisions  of 
said  contract:  Now  should  the  said  E.  W. 
Cloney  fully  comply  with  all  tbe  terms  and 
provisions  of  said  contract,  and  perform  all 
tbe  obligations  thereby  assumed  by  him  In 
accordance  with  the  terms,  tenor,  and  effect 
thereof,  then  and  in  tbe  event  this  obligation 
shall  become  null  and  void;  otherwise  to  re- 
main In  full  force  and  effect  And  we  jointly 
and  severally  agree  to  pay  to  said  Mr.  Ewing 
Norwood,  or  any  other  person  advancing  at 
his  request  money  used  in  the  construction  of 
said  improvements,  the  full  amount  of  all 
sums  so  advanced  for  the  payment  of  labor 
performed  or  materials  used  in  tbe  construc- 
tion of  said  building;  and  also  to  Indemnify 
tbe  said  Mr.  Ewlng  Norwood,  or  any  other 
person  advancing  money  as  aforesaid,  against 
all  damage  and  loss  that  may  be  sustahied  by 
bim  or  them  or  on  account  of  any  failure 
upon  the  part  of  tbe  said  E.  W.  Cloney  to 
fully  comply  with  all  the  terms  of  said  con- 
tract relative  to  tbe  construction  of  said  build- 
ing, not  to  exceed,  however.  In  tbe  aggregate 
tbe  sum  of  six  hundred  and  fifty  (|ti60)  dol- 
lars, above  mentioned.  Tbe  said  Mr.  Ewing 
Norwood,  or  any  person  advancing  money  as 
aforesaid,  at  the  request  of  tbe  said  Mr. 
Ewlng  Norwood,  In  the  construction  of  tbe 
Improvemmts,  being  by  us  authorized,  so  far 
as  we  are  concerned,  to  build  and  complete 
said  improvements  at  our  own  cost  and  ex- 
pense, according  to  the  terms  of  said  con- 
tract, and  to  pay  for  any  material  used  in  or 
labor  performed  upon  said  Improvements 
when  due;  and  this  bond  being  given  for  tbe 
use  and  benefit  of  any  person  who  may  ad- 
vance money  as  aforesaid  for  the  construc- 
tion of  said  Improvements,  or  pay  for  labor 
employed  thereon,  or  for  material  used  there- 
in, as  wdl  as  for  tbe  benefit  of  the  said  Mr. 
Ewlng  Norwood,  or  any  person  making  such 
advances,  or  the  said  Mr.  £<wing  Norwood  or 
either  of  them  are  hereby  authorized  to  sue 
on  this  obligation.  It  is  further  understood 
that  we  have  full  faith  and  confidence  in  tbe 

Integrity  of  tbe  said  ,  as  well  as  his 

abllltjr,  financially  or  otherwise,   to  comply 


with  his  said  contract  for  tbe  oonstructloD 
and  completion  of  said  building,  and  we  there- 
fore hereby  expressly  relieve  the  said  Mr. 
Ewing  Norwood  and  ail  other  beneficiaries  re- 
ferred to  in  this  bond  from  the  exercise  of 
any  diligence  whatsoever  on  their  port  to- 
ward securing  tbe  compliance  upon  the  part 
of  the  said  E.  W.  Cloney  with  the  terms  of 
said  contract;  and  we  do  also  waive  compli- 
ance with  tbe  terms  of  payment  provided  for 
in  such  agreement,  bereby  authorizing,  not- 
withstanding any  provision  to  tbe  coutrarj  in 
said  agreement,  Mr.  Ewing  Norwood,  or  any 
other  person  advancing  money  for  the 'con- 
struction of  the  building  as  aforesaid,  at  their 
option  to  pay  tbe  said  Bl  W.  Clon^  for  the 
construction  of  tbe  said  building  said  full  sum 
of  twenty-two  hundred  ($2,200)  dollars,  or  any 
portion  of  the  same,  before  tbe  time  specified 
in  tbe  agreement,  if  be  or  they  elect  to  do  so. 
And  it  Is  also  expressly  agreed  anid  understood 
that  no  change  which  may  be  made  in  said 
contract  for  the  construction  of  said  build- 
ing, or  any  departure  therefrom,  by  agree- 
ment of  the  parties  thereto,  shall  in  any  way 
avoid  or  Impair  this  obligation:  provided  sncta 
change  does  not  increase  tbe  cost  of  said  Im- 
provements 30%;  It  being  our  intention  and 
purpose  by  this  taistrument  to  bind  ourselves 
jointly  and  severally  to  Indemnify  the  said 
Mr.  Ewing  Norwood,  or  any  other  person  who 
may  at  his  request,  expressed  or  Implied,  fur- 
nish money  for  the  construction  of  said  im- 
provements, or  pay  for  labor  or  material  per- 
formed or  used  therein,  against  all  loss  or 
damage  by  reason  of  any  failure  upon  tbe 
part  of  the  said  E.  W.  Cloney  to  fully  carry 
out  and  perform  his  part  of  said  contract  in 
accordance  with  tbe  terms  thereof.  Witness 
our  bands  this  Ctb  day  of  July,  1898.  BL  W. 
Cloney.  Brown  Iron  Company,  per  S.  Brown. 
J.  M.  Ludtke.  S.  Brown."  In  addition  to 
the  contract  and  bond  the  following  Is  an 
agreed  statement  of  all  tbe  evidence  in  tbe 
case:  "That  on  the  6th  day  of  July,  1898. 
the  above  contract  and  bond  were  duly  exe- 
cuted and  delivered.  That  Cloney  did  not 
finish  the  building  until  the  ISth  day  of  Jan- 
uary, 1899.  That  said  CSoney  failed  and  was 
imable  to  complete  and  finish  said  building  a» 
by  him  contracted,  and  that  on  the  15th  of 
December,  1888,  said  Cloney  notified  Ewing 
Norwood  and  P.  8.  Clover,  the  architect  of 
his  failure  and  inability  to  so  complete  and 
finish  said  building,  and  requested  tbe  said 
Ewlng  Norwood  and  F.  S.  Glover,  tbe  archi- 
tect of  bis  failure  and  inability  to  so  com- 
plete and  finish  said  trallding,  and  requested 
the  said  Ewing  Norwood  tofomish  him  the 
money  and  material  necessary  to  so  complete 
the  same.  That  at  said  time  the  contract 
price  had  been  exhausted,  and  said  building 
was  hi  an  incomplete  and  tmfinisbed  state. 
That  thereupon  said  E<wing  Norwood,  at  the- 
Instance  and  request  of  said  E.  W.  Cloney, 
advanced  and  furnished  to  said  Cloney,  and 
upon  his  order,  labor,  lumber,  and  material 
necessary  to  complete  and  finish  said  building 
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Bccordlng  to  plans  and  specifications,  to  thft 
amoant  of  $244.70  ova  and  above  the  con- 
tract price  of  $2,200,  which  had  been  fully 
paid  by  said  £^vlng  Norwood  according  to 
contract;  and  that  said  building  was  accord- 
ingly completed  and  flnished  on  January  18, 
18119,  by  the  said  Cloney ,  and  turned  over  to 
and  accepted  by  Norwood.  That  the  whole 
of  said  sum  of  $244.79  so  expended  by  the 
said  Norwood  was  expoided  by  him  In  the 
paymeut  of  lumber  and  material  necessary 
for  the  completion  and  finishing  of  said  bnUd- 
ing  according  to  plans  and  specifications,  and 
tliat  all  the  same  was  used  in  the  completion 
of  said  building  according  to  plans  and  spoc- 
ifieations.  It  Is  agreed  that  there  Is  no  rental 
market  value  for  bouses  of  this  kind  In  Xa- 
rasota.  That  the  house  bad  seven  rooms, 
bathrooms,  and  gallery.  Navasota  la  a  city 
of  3,800  people." 

The  first  assignment  of  error  Is  that  the 
coort  erred  In  rendering  judgment  agahist  the 
defendants  for  damages  for  alleged  delay  In 
the  construction  of  said  building.  Several 
reasons  are  given  In  this  assignment  In  sup- 
port of  tbe  contention  that  such  Judgment 
was  erroneous,  the  only  one  which  we  deem 
it  necessary  to  consider  being  as  follows: 
"Because  tbe  evidence  .shows  that  the  said 
house  had  no  rental  value  in  the  city  of  Na- 
rasota,  and  that  the  plaintiff  was  not  dam- 
aged by  the  delay,  the  provision  for  $&  per 
day  for  damages  being,  under  these  circum- 
stances, a  penalty,  and  not  liquidated  dam- 
ages, the  difference  between  the  real  damages 
suffered  and  the  sum  of  $5  per  day  damages 
per  day  being  so  great."  The  parties  to  tbe 
contract  have  expressly  said  that  tbe  damages 
of  $6  per  day  for  delay  iu  the  completion  of 
tbe  building  should  be  considered  as  liquidat- 
ed or  agreed  damages,  and  there  is  nothing  In 
tbe  evidence  which  would  Justify  us  in  treat- 
ing game  aa  a  penalty.  The  mere  fact  that 
there  was  no  market  rental  value  for  the  build- 
ing during  tbe  time  covered  by  the  delay  does 
not  warrant  the  conclusion  that  appellee  was 
not  damaged  by  such  delay.  The  circum- 
stances BurrouDding  appellee  which  may  or 
may  not  have  mn'le  tbe  delay  especially  In- 
JDrioiis  to  bim  do  not  appear  from  the  evi- 
dence, and  we  cannot  presume  that  no  dam- 
ages were  sustained,  or  that  the  difference 
between  tbe  actual  damages  and  tbe  amuimt 
(tipulated  in  the  contract  Is  so  great  ns  to 
authorize  us  to  declare  the  stipulated  amount 
a  penalty,  and  not  liquidated  damages.  Har- 
rti  Co.  V.  Donaldson  (Tex.  Civ.  App.>  48  8. 
W.  791;  Eakin  v.  Scott,  70  Tex.  442,  7  S. 
W.  777. 

The  questions  presented  by  appellants'  see- 
cod  assignment  are  identical  with  those  pre- 
teated  in  the  Templeman  Case,  and  our  opin- 
ion in  that  case,  this  day  filed,  is  referred  to 
for  our  reasons  for  holding  that  the  assign- 
ment is  not  well  taken. 

We  think  tbe  Judgment  of  the  coiurt  below 
sbonM  be  affirmed,  and  it  Is  so  ordered.  Af> 
firmed. 


BROWN  T.  LB3TT.t 

(Coart  of  Civil  Appeals  of  T«aa.     May  SI, 
1002.) 

CONTRACTS— UISTAKB-BmLOINO    CONTRACT- 
OR'S  BOiND. 

1.  Where  plaintiff  makes  an  offer  to  erect  a 
building  for  a  certain  amount,  and  defpiid&nt 
accepts  it,  there  is  a  consummated  and  bindiu? 
agreement,  though  plaintiff,  in  adding  up  tbe 
items  of  his  estimates,  makes  a  misitake,  for 
which  defendant  la  not  responsible,  by  which 
the  total  is  made  $10,UOO  too  small. 

2.  Provision,  in  an  advertisement  for  bids  for 
erecting  a  building,  that  tbe  successful  bidder 
give  a  satisfactory  bond,  is  to  seciure  to  tbe 
owner  performance  of  tbe  contract,  and  does 
not  contemplate  the  bond  shall  impose  on  him 
performance  of  acts  he  would  not  otherwise  be 
required  to  perform,  for  protection  of  tbe  sure- 
ty; so  that  heneed  not  accept  a  bond  stipulat- 
ing tbnt  he  give  immediate  notice  in  writine 
to  the  surety  of  default  by  tbe  principal,  and 
that  any  suit  on  tbe  bond  be  instituted  within 
six  months  after  completion  of  the  work. 

Appeal  from  Falls  county  court;  W.  B. 
Hunnicutt,  Judge. 

Action  by  J.  M.  Brown  against  M.  Levy. 
Judgment  for  defendant  PlaintitC  appeals. 
Affirmed. 

Stanley  Thompson  and  Z.  I.  Harlan,  for 
appellant    Martin  &  Eddins,  for  appellee. 


KET,  J.  This  appeal  la  prosecuted  from 
a  Judgment  sustaining  certain  exceptions  and 
dismissing  the  plaintifTs  suit 

Omitting  formal  parts,  plaintiff's  petition 
reads  as  follows: 

"That  heretofore,  on  and  prior  to  July 
3,  1900,  the  plaintiff  was,  and  he  now  is,  a 
contractor  and  huHder,  engaged  in  the  busi- 
ness of  erecting  bnlldingB  for  persons  in  the 
state  of  Texas  and  elsewhere,  and  in  furnish- 
ing the  material  and  bnUders'  supplies  en- 
tering into  the  construction  of  such  build- 
ings.   That  on  the day  of  June,  1900, 

and  prior  to  July  Srd,  1900,  the  defendant  ad- 
vertised the  fact  that  he  would  recetve  at 
Marlln,  Texas,  until  8  p.  m.  Tuesday,  July  3, 
1900,  sealed  proposals  for  the  erection  of  a 
hotel  building  at  Marlln,  Texas,  in  accord- 
ance with  certain  plans  and  spedflcations 
referred  to  in  said  advertisement,  requiring 
therein  that  each  bid  or  proposal  for  the 
erection  of  said  building  should  be  accom- 
panied by  a  certified  check  for  the  sum  of 
five  hundred  dollars,  payable  to  said  de- 
fendant, to  be  fwfeited  by  the  accepted  bid- 
der, should  he  fall  to  make  satisfactory 
bond  in  ten  days  from  the  acceptance  of  his 
bid.  That  in  response  to  said  advertisement 
plaintiff  came  to  Marlhi,  and  on  said  July  Srd, 
1900,  and  within  tbe  hours  permitted  under 
said  advertisement  made,  submitted  and  de- 
livered to  defendant  his  said  sealed  pro- 
posal •for  the  construction  and  erection  of 
such  hotel  building  as  descril)ed  in  said 
plans  and  specifications  for  the  sum  of  $64,- 
000,  accompanying  his  said  proposal  with  a 

^BebeariDS  denied  June  2S,  UQl, 


Digitized  by  VjOOQIC 


256 


»  SOUTHWESTBaiN  RBPORTBB. 


CTez. 


certified  cashier's  check  on  the  South  Texas 
National  Bank  of  Houston.  Texas,  of  date 
about  Jane  28th,  1900,  for  the  sum  of  five 
hundred  dollars,  payable  to  plaintiff,  and  by 
plaintiff  indorsed  to  defendant,  a  better  de- 
scription of  which  said  check  plaintiff  is 
unable  to  give  at  this  time,  for  the  reason 
that  the  same  has  been  paid  and  Is  held  by 
said  bank,  and  said  bank  declines  to  sur- 
render the  possession  of  the  same  to  plaintiff 
that  he  may  obtain  a  better  description 
thereof;  that  plalntlfTs  said  proposal  for  the 
construction  and  erection  of  said  buildings 
was  accepted  by  defendant,  and  the  contract 
for  the  construction  and  erection  thereof 
awarded  to  plaintiff  on  his  bid  of  $64,000. 
Plaintiff  shows  to  the  court  that  there  was  a 
number  of  other  contractors  and  builders 
who  submitted  proposals  to  defendant  at  the 
same  time,  for  the  erection  of  said  building, 
and  each  of  said  contractors,  as  well  as  plain- 
tiff, had  to  use  one  set  of  the  plans  and 
specifications. for  said  building  In  making  his 
calculations  as  a  basis  for  his  proposal  to  be 
submitted  to  the  defendant;  and  that  no  two 
could  use  said  plans  and  specifications  at  one 
and  the  same  time;  and  that,  by  reason  of 
the  premises,  plaintiff  was  unable,  by  the 
exercise  of  all  proper  and  reasonable  dili- 
gence, which  he  alleges  he  did  use,  to  ob- 
tain possession  of  said  plans  and  specifica- 
tions In  order  to  make  his  calculations  on 
the  amount  of  labor  and  matM-ial,  and  the 
cost  thereof,  necessarily  entering  into  the 
construction  and  erection  of  said  building  In 
accordance  with  said  plans  and  specifications, 
imtil  a  few  hours  prior  to  the  time  fixed  and 
limited  in  which  proposals  for  the  erection  of 
said  building  could  be  submitted;  that  the 
said  plans  and  specifications  were  very  to- 
luminoua  and  specific,  entering  largely  into 
minute  details  as  to  the  character  and  kind 
of  material  which  should  be  used  in  said 
boUdlng,  and  required  a  calculation  to  be 
made  aa  to  the  cost  of  each  general  Item  en- 
tering into  the  construction  of  the  said  build- 
ing, in  order  that  the  bidder  might  submit 
an  approximately  safe  and  conservative  bid; 
that,  in  making  his  estimate  and  calculations 
as  a  basis  for  his  proposal  for  the  erection  of 
said  building,  plaintiff  figured  and  estimated 
the  cost  of  the  various  kinds  and  quantities 
and  qualities  of  labor  and  material  required 
by  sa3d  plan  and  specification  to  be  used  in 
said  building,  and  set  down  opposite  to  each 
general  item  so  entering  into  Its  construction 
his  estimated  cost  of  the  same,  considering 
the  quality  and  quantity  required  of  it;  that 
In  his  haste  In  adding  up  the  sums  of  said 
several  items  so  estimated  by  him  he  made 
a  misteke  of  $10,000  in  his  addition,  making 
said  Items  foot  up  in  the  gross  the  sum  of 
$64,000,  when  the  same,  ctnrectly  footed  and 
added  up,  would  and  will  amount  to  the  gross 
sum  of  $74,000,  thus  making  the  bid  really 
intended  to  be  submitted  by  plaintiff  the  sum 
of  $74,000  instead  of  $64,000;  that  plaintiff 
4lld  Lot  detect  his  said  error  In  Us  said  ad- 


dition until  after  his  said  bid  had  been  ac- 
cepted by  the  defendant,  and  said  contract 
for  the  erection  of  said  building  awarded  to 
him  at  said  sum  of  $64,000;  that  within  a 
reasonable  time  after  detecting  his  mistake, 
to  wit,  on  July  4th,  1900,  and  before  de- 
fendant had  changed  his  position  In  any  way 
to  his  disadvantege,  plaintiff  notified  defend- 
ant of  his  mistake,  pointed  the  same  out  to 
him,  and  requested  that  the  same  be  cor- 
rected, or,  that  being  denied,  that  plaintiff 
be  permitted  to  withdraw  his  said  bid  and 
proposal,  both  of  which  requests  the  defend- 
ant refused,  and  immediately  on  said  July 
4,  1900,  and  before  the  expiration  of  the 
ten  days  from  the  acceptance  of  his  said 
bid  allowed  him  by  the  terms  of  said  adv^- 
tlsement  and  his  accepted  proposal  In  which 
to  make  bond  as  provided  in  said  advertise- 
ment, declaring  plaintiff  to  be  in  default.  In- 
dorsed said  check,  presented  It  to  said  bank 
for  payment,  received  payment  therefor,  and 
converted  said  check  and  said  five  hundred 
dollars  to  his  own  use  and  benefit  to  plain- 
tiff's damage  the  said  sum  of  $500;  that, 
by  reason  of  said  mistake,  said  proposal  as 
submitted  by  plaintiff  did  not  truly  refiect 
and  submit  plaintiff's  proposal  for  the  erec- 
tion of  said  building;  and  to  permit  defend- 
ant to  reap  the  advantages  of  such  mistakes, 
declare  plaintiff  In  default,  as  aforesaid, 
and  retain  the  inroceeds  of  plaintiff's  said 
check,  obtained  as  aforesaid,  and  thus  con- 
verted and  appropriated,  would  be  uncon- 
scionable and  unjust;  that  correcting  said 
mistake,  and  making  plalntUTs  proposal  the 
true  amount  which  a  correct  addition  of 
the  estimated  cost  of  the  several  items  Al- 
tering into  the  construction  of  said  building 
as  aforesaid,  and  plaintttT's  bid  would  still 
be  something  like  $2,000  below  any  other 
bids  submitted;  that  said  building  could  not 
be  erected  according  to  said  plans  and  speci- 
fications without  the  loss  of  several  thousand 
dollars  on  a  bid  of  $64,000. 

"2.  Plaintiff  further  shows  to  the  court 
that  he  resides  in  Harris  county,  Texas,  and 
that  the  defendant  resides  in  Falls  county, 
Trxas.  That  heretofore,  on  and  prior  to 
July  8rd,  1900,  the  plaintiff  was  and  he  now 
Is  a  contractor  and  builder,  engaged  In  the 
business  of  erecting  buildings  for  other  per- 
sons in  the  state  of  Texas  and  elsewhere,  and 
in  furnishing  the  material  and  builders  sup- 
plies entering  Into  the  construction  of  such 

buildings.    That  on  the  day  of  June, 

1900,  and  prior  to  July  3rd,  1900,  the  defend- 
ant advertised  the  fact  that  he  would  receive 
at  Marlln,  Texas,  until  8  p.  m.  Tuesday, 
July  3rd,  1900,  sealed  proposals  for  the  erec- 
tion of  a  hotel  building  at  Marlin,  Texas, 
in  accordance  with  certain  plans  and  spec- 
ifications referred  to  In  said  advertisement, 
requiring  therein  that  each  bid  or  proposal 
for  the  erection  of  said  building  should  be 
accompanied  by  a  certified  check  for  the  sum 
of  five  hundred  dollars,  payable  to  said  de- 
fendant, to  be  forfeited  by  the  accepted  bid- 
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An  ihonM  h«  fail  to  make  satiBfactory  bond 
in  ten  days  from  tbe  Acceptance  of  hla  bid. 
That,  In  response  to  said  adyertisement,  plain- 
tiff came  to  Marlln,  and  on  said  July  3,  1800, 
and  within  tbe  hours  permitted  under  said 
adrertlsement,  made  and  submitted  and  de- 
livered to  defendant  his  sealed  proposal  for 
the  erection  and  construction  of  said  build- 
ing as  described  In  said  plans  and  speclfica- 
tlons,  and  In  accordance  with  said  plans  and 
gpecifications,  for  the  sum  of  $04,000,  ac- 
companying his  said  proposal  with  a  certified 
cashier's  checic  on  the  South  Texas  National 
Bank  of  Houston,  Texas,  of  date  June  28tb, 
1900,  for  the  sum  of  five  hundred  dollars, 
payable  to  plalntifF,  and  by  plaintiff  indorsed 
to  defendant,  a  better  description  of  which 
■aid  check  plaintUT  is  unable  to  give  at  this 
time,  for  the  reason  tliat  it  is  held  by  said 
bank,  and  said  bank  declines  and  refuses 
to  snirender  the  possession  of  the  same  to 
plaintiff  that  he  may  obtain  a  better  descrip- 
tion thereof;  that  plaintiff's  said  proposal 
for  tbe  construction  and  erection  of  said 
building  was  accepted  by  the  defendant,  and 
tbe  contract  for  the  construction  thereof  in 
accordance  with  said  plans  and  specifica- 
tions was  awarded  to  plaintiff  on  his  said 
bid  of  $84,000,  and,  by  the  terms  of  said 
adrertlsement  and  plaintlfTs  said  proposal, 
plaintiff  had  ten  days  from  the  date  of  ac- 
ceptance of  bis  said  proposal  in  wbich  to 
make  tbe  bond  contemplated  in  and  requires! 
by  said  advertisement  and  proposal;  that 
plaintiff  was  ready  and  willing  and  could 
iiave  made  said  bond  within  said  time,  but 
the  defendant,  In  violation  of  the  terms  of 
bis  said  advertisement  and  the  contract  be- 
tween himself  and  plaintiff,  made  and  con- 
summated by  the  acceptance  of  plaintlfTs 
said  proposal,  and  before  tbe  expiration  of 
said  ten  days,  on  or  about  July  4,  1900,  in- 
dorsed said  check,  and  on  or  about  July  6, 
1900.  presented  and  caused  it  to  be  presented 
to  said  bank  for  payment,  and  was  paid 
tbereon  the  sum  of  $600,  which  he  appropri- 
ated to  his  own  use,  and  refused  to  accept 
a  good  and  sufficient  bond  in  the  required 
amount,  made  by  plaintiff,  and  tendered  to 
him  within  said  ten  days,  on  or  about  July 
12,  1900,  in  compliance  with  said  proi)osal, 
with  this  plaintiff  as  principal,  and  the  Fidel- 
ity and  Deposit  Co.  of  Maryland  as  sureties, 
a  substantial  copy  of  which  said  bond  is  at- 
tached hereto.  Is  marked  'Bixhlblt  X,'  and 
it  made  a  part  hereof,  but  converted  and  ap- 
propriated said  check  as  aforesaid,  and  still 
retains  said  money,  to  plaintiff's  damage  the 
ram  of  $50a 

"Wherefore,  premises  considered,  plaintiff 
sues,  and  prays  that  tbe  defendant  be  cited 
to  answer  tills  petition,  and  that  on  final 
trial  liereof  be  have  judgment  against  the 
■aid  defendant  for  tbe  said  sum  of  five  hun- 
dred dollars,  with  the  Interest  tbereon  from 
tbe  date  of  tbe  conversion  of  said  check,  for 
costs  of  suit  and  for  general  relief." 
W&W.-1T 


"Exhibit  X. 
"Form  204  •  Contractor's  Bond, 

"January,  1898,  Copartner. 

"2  M.  Bond  No. 

"Fidelity  and  Deposit  Company  of  Maryland, 
"Home  Office,  Baltimore,  Md. 

"Know  all  men  by  these  presents,  that  3. 
M.  Brown,  of  Houston,  Texas  (hereinafter 
called  'principal'),  and  the  Fidelity  and  De- 
posit Company  of  Maryland,  a  corporation 
creating  and  existing  under  tbe  laws  of  the 
state  of  Maryland,  having  its  principal  office 
in  the  city  of  Baltimore,  Md.  (hereinafter 
called  the  'surety')  represented  by  Alexan- 
der O.  Kobb,  gen.  agent,  in  the  city  of  Hous- 
ton and  state  of  Texas,  are  held  and  firmly 
bound  unto  M.  Levy,  of  Marlln,  Texas  (here- 
inafter called  the  'owner").  In  the  full  and 
just  sum  of  $19,200  (nineteen  thousand  two 
hundred  dollars),  good  and  lawful  money 
of  tbe  United  States  of  America,  to  tbe  pay- 
ment of  which  said  sum  of  money,  well  and 
truly  to  be  made  and  done,  the  said  principal 
binds  himself,  his  heirs,  executors,  and  ad- 
ministrators, and  the  said  surety  binds  itself, 
its  successors  and  assigns,  jointly  and  sever- 
ally, firmly  by  these  presents.  Signed,  seal- 
ed, and  dated  the  12tb  day  of  July,  A.  D. 
1900.  Whereas,  said  principal  has  entered 
into  a  certain  written  contract,  bearing  date 
July  12tb,  A.  D.  1000,  with  said  owner,  to 
furnish  all  of  the  labor,  materials,  and  other 
things  requisite,  to  do  and  perform  all  things 
contemplated  by  said  contract,  which  con- 
tract, together  with  all  of  its  terms,  covenants, 
conditions,  specifications,  and  stipulations,  is 
incorporated  herein,  and  made  to  form  a  part 
hereof,  as  fully  and  amply  to  all  Intents  and 
purposes  as  if  said  contract  was  recited  at 
length  herein.  Now,  therefore,  tbe  condition 
of  the  foregoing  obligation  is  such  that,  if  tbe 
said  principal  shall  well  and  truly  and  faith- 
fully comply  with  all  of  the  terms,  cove- 
nants, and  conditions  of  said  contract  on  his 
part  to  be  kept  and  performed  according  to 
the  tenor  of  said  contract,  then  this  obligation 
to  be  null  and  void;  otherwise,  to  be  and 
remain  In  fnll  force  and  virtue  In  law.  This 
bond  is  executed  by  the  surety  upon  the  fol- 
lowing express  conditions,  which  shall  be 
conditions  precedent  to  tbe  right  of  the  own- 
er to  recover  hereunder:  The  owner  shall 
keep,  do,  and  perform  each  and  every,  all 
and  singular,  the  matters  and  things  set 
forth  and  specified  in  said  contract  to  be 
by  the  owner  kept,  done,  and  performed  at 
the  time  and  in  the  manner  in  said  contract 
specified.  Tbe  said  surety  shall  be  notified- 
In  writing  of  any  act  on  the  part  of  the  said 
principal,  or  his  agents  or  employes,  which 
may  involve  a  loss  for  which  tbe  said  surety 
is  responsible  hereunder.  Immediately  after 
the  occurrence  of  such  act  shall  have  come 
to  tbe  knowledge  of  said  owner,  or  bis  duly 
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authorized  repreBentative  or  representatlTea, 
wboever  sball  have  the  supervision  of  tb« 
completion  of  said  contract;  and  a  register- 
ed letter  mailed  to  the  president  of  said 
surety,  at  Its  principal  office  In  Baltimora 
city,  Maryland,  shall  be  the  notice  required 
within  the  meaning  of  this  bond.  If  the  said 
principal  shall  abandon  said  contract,  or  fail 
to  comply  with  any  or  all  of  the  conditions 
of  said  contract  to  snCh  an  extent  that  the 
same  shall  be  forfeited,  then  said  surety,  up- 
on the  notice  above  stated,  sball  have  the  right 
and  privilege,  In  their  option,  to  sublet  or  com- 
plete Bald  contract,  whichever  said  surety 
may  elect  to  do,  provided  It  be  done  In  accord- 
ance with  said  contract  and.  If  said  contract 
shall  be  sublet  or  completed  by  said  surety, 
then  the  reserve  In  the  hands  of  the  said 
owner,  together  with  any  other  moneys  due 
or  to  become  due,  shall  be  paid  by  said 
owner  to  said  surety,  at  the  times  men- 
tioned In  said  contract,  on  account  of  any 
loss  or  expenses  arising  out  of  said  contract 
and  any  loss  or  expenses  sustained  by  said 
surety  In  subletting  or  completing  said  con- 
tract; and  if  said  owner  shall  complete  or 
relet  the  said  contract,  then  all  reserves, 
deferred  payments,  and  any  and  all  moneys 
and  properties  at  that  time  due  and  payable, 
or  that  may  thereafter  become  due  and  pay- 
able, to  the  said  principal,  under  and  by  vir- 
tue of  said  contract,  shall  be  credited  upon 
any  claim  the  said  owner  may  make  upon 
said  surety  because  of  the  failure  of  said 
principal  to  comply  with  the  terms  of  said 
contract  If  any  suits  at  law  or  proceedings 
In  equity  are  brought  against  said  surety  to 
recover  any  claim  hereunder,  the  same  must 
be  Instituted  within  six  months  after  the 
completion  of  the  work  specified  in  said 
contract  The  said  surety  shall  not  be  lia- 
ble for  an  amount  in  excess  of  the  penalty 
of  this  bond.  In  testimony  whereof,  the 
said  principal  have  hereunto  set  their  hands 
and  seals,  and  the  said  surety  have  caused 
this  Instrument  of  writing  to  be  signed  by 
its  Norman  O.  Kittrell,  director,  and  its  gen- 
eral agt.,  A.  O.  Robb,  and  its  corporate  seal 
to  be  hereunto  affixed,  the  day  and  the  year 
first  above  written.  [L.  S.]  J.  M.  Brown, 
Principal.  [Seal.]  Fidelity  and  Deposit  Com- 
pany of  Maryland,  hj  Norman  O.  Kittrell, 
Director. 

"Attest:  Alexander  O.  Robb,  General 
Agent" 

The  court  sustained  exceptions  to  each 
count  in  the  petition,  which  exceptions  were. 
In  substance,  general  demurrers.  We  think 
the  court  ruled  correctly.  The  first  count 
in  the  petition  sbows  that  the  plaintiff  made 
a  proposition  to  erect  the  building  for  the 
gross  sum  of  $64,000,  and  that  the  defend- 
ant accepted  that  proposition.  This  shows 
a  consummated  agreement  constituting  a 
binding  contract  unless  the  mistake  made  by 
the  plalntiflT  in  procuring  data  for  his  bid 
diould  be  held  sufficient  to  release  him  from 
the  contract.    That  It  should  not  be  given 


that  effect  is,  we  think,  qnite  clear.  TIi<> 
petition  fails  to  show  'that  the  defendant  was 
in  any  wise  responsible  for  the  mistake  re- 
ferred to.  When  the  plaintiff  offered  to  build 
the  house  for  a  specified  sum,  and  the  de- 
fendant accepted  the  offer,  a  binding  con- 
tract was  made,  and  It  was  of  no  cons<!- 
quence,  in  so  far  as  the  validity  of  the  con- 
tract was  concerned,  that  the  plaintiff  had 
made  a  miscalculation  In  forming  his  pre- 
liminary estimates. 

We  also  hold  that  the  second  count  In  the 
petition  is  subject  to  a  general  demurrer. 
Conceding  that  the  contract  which  required 
the  plaintiff  to  tender  the  defendant  a  sat- 
isfactory bond  within  10  days  from  the  ac- 
ceptance of  the  bid,  did  not  confer  upon  the  de- 
fendant the  right  to  reject  a  good  and  solvent 
bond  for  capricious  or  whimsical  reasons, 
still  we  are  of  the  opinion  that  he  had  the 
right  to  reject  the  bond  that  was  tendered. 
The  purpose  of  the  bond  designated  in  the 
advertisement  for  bids  was  to  secure  to  the 
defendant  performance  of  the  contract  en- 
tered into  by  the  successful  bidder;  and  it 
was  not  contemplated  that  the  bond  shout il 
hnpose  upon  the  defendant  the  performanc<.- 
of  acts  he  would  not  otherwise  be  required 
to  perform,  for  the  protection  of  the  surety 
on  the  bond.  Hence  we  bold  that  the  stip- 
ulation in  the.  bond,  requiring  immediate  no- 
tice In  writing  to  the  surety  of  any  default 
by  the  principal,  would  have  placed  an  obli- 
gation upon  the  defendant  which  he  was  not 
required  by  the  contract  to  assume,  and  Jus- 
tified him  in  rejecting  the  bond.  And,  if 
parties  to  a  contract  have  the  power  to 
change  the  statute  of  limitations,  the  stipula- 
tion requiring  suit  upon  the  bond  to  be  In- 
stituted within  six  months  was  subject  to 
the  same  objection.  Applying  the  law  to  the 
plaintlfTs  petition,  we  hold  that  he  has  no 
case,  and  the  Judgment  against  him  will  be 
affirmed. 

Affirmed. 


CENTRAL  CX)AL  ft  COKE  C».  ▼.  TEXAS 
PRODUCE  CO. 

(Supreme  Court  of  Arkansas.    Jane  14,  1902.) 

jaARNISIIMBNT  —  INTERROQATORIES  —  FIUNO 

— FINDINO  OF  COURT— PRBSOMFHON 

OF  CORRBCTNBSS. 

Where  the  file  mark  of  the  derk  shows 
that   plaiatiff'a  Interrogatories   in   gamiBhment 

groceediuss  were  not  filed,  as  required  by 
and.  &  H.  Dig.  i  3510,  on  the  day  on  which 
the  Karnishment  issued,  but  10  days  thereattw, 
but  the  judgment  recites  that  the  Interrogato- 
ries were  filed  on  the  day  on  which  the  writ 
issued,  the  appellate  court,  in  the  absence  of 
any  contrary  showiDg,  will  presume  that  there 
was  evidence  other  than  the  file  mark  which 
warranted  the  court's  finding. 

Appeal  from  circuit  court  Little  Rlyer  coun- 
ty; Win  P.  Peazel,  Judge. 

Action  by  the  Texas  Produce  Company 
against  J.  F.  Hall,  in  which  a  writ  of  gar- 
nishment was  issued  against  the  Central  Coal 
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k  Coke  Company.    From  the  Judgment  against 
tbe  gamlBbee,  It  appeals.    Affirmed. 

me  ludgment  of  tbe  lower  court  recites  as 
(oUowb:  "And  It  farther  appearing  to  the 
comt  that  on  said  12tb  day  of  December, 
1S96,  plaintiffs  sued  out  a  writ  of  garnish- 
ment therein,  setting' forth  In  said  writ  plain- 
tiffs' claim  as  stated  In  their  complaint,  di- 
rected to  the  sheriff  of  Miller  county,  Ar- 
kansas, commanding  him  to  summon  the  Cen- 
tral Coal  &  Coke  Company  as  garnishee  to  ai>- 
pear  on  the  first  day  of  the  present  January 
term  of  this  court,  and  answer  what  goods, 
chattels,  moneys,  credits,  and  effects  it  had 
In  Its  hands  or  possession  belonging  to  said 
defendant.  J.  F.  Hall,  and  answer  such  fur- 
Ota  interrogatories  as  may  be  exhibited 
against  it,  and  that  on  the  same  day  plaintiffs 
prepared  and  filed  herein  with  the  clerk  of  this 
court  their  interrogatories  and  allegations  In 
writing,  wherein  they  alleged  that  said  gar- 
nishee, the  Central  Coal  &  Coke  Company, 
was  Indebted  to  defendant,  J.  F.  Hall,  In  the 
sum  of  twenty-five  hundred  dollars,"  etc.  The 
allegations  and  Interrogatories  to  the  garnishee 
bear  the  file  mark  of  December  28,  189C. 
Judgment  by  default  was  rendered  against 
tbe  garnishee  on  January  13,  1897.  The  only 
assignment  of  error  furnished  in  appellant's 
brief  is  that  "it  was  error  for  the  court  to 
render  Judgment  by  default  against  garnishee, 
because  the  Interrogatories  addressed  to  the 
garnishee  were  not  filed  until  more  than  ten 
days  after  the  writ  of  garnishment  bad  ls> 
sued." 

Glass,  Estes  &  King,  for  appellant  Oscar 
D.  Scott,  for  appellee. 

HUGHES,  J.  (after  stating  the  fact^.  Sec- 
tion 3510,  Sand.  &  H.  Dig.,  provides  that: 
"Tbe  plaintiff  shall,  on  the  day  on  which  he 
sues  out  his  wiit  of  garnishment,  prepare  and 
file  ail  the  allegations  and  interrogatories,  in 
writing,  wHh  the  clerk,  or  Justice  issuing  said 
writ,  upon  wlilch  be  may  be  desirous  of  ob- 
tataiing  the  answer  of  such  garnishee  touching 
tbe  goods  and  chattels,  moneys,  credits  and 
effects  of  the  said  defendant  and  the  value 
thereof,  in  his  hands  and  possession,  at  the 
time  of  the  service  of  said  writ,  or  at  any  time 
thereafter."  The  allegations  and  interrogato- 
ries in  this  case  bear  the  file  mark  of  tbe 
deik  of  Decembs  28, 1896.  The  circuit  court, 
in  its  Judgment,  recites  thst,  "it  further  ap- 
pearing to  the  court  that  on  said  12th  day  of 
December,  1806,  plaintiff  sued  out  a  writ  of 
gainlshment,"  etc.,  and  that  on  the  same  day 
plaintiff  prepared  and  filed  herein,  with  the 
derk  of  this  court,  their  interrogatories  and  al- 
legations in  writing.  The  file  mark  of  the 
derk  shows  they  were  filed  on  the  28th  of 
Decemba,  more  than  10  days  after  the  writ  of 
gamlsbment  was  sued  out;  but  tbe  Judgment 
of  the  court  recites  that  it  appears  they  were 
filed  the  12th  of  December,  the  day  on  which 
tbe  wiit  of  garnishment  was  issued.  If  tbe 
eourf a  finding  ia  correct,  there  was  a  full 


compliance  in  this  behalf  with  tbe  statute 
quoted  above.  Tbe  question  is,  which  must 
control,  the  file  mark  of  the  clerk  or  the  re- 
cital in  the  court's  Judgment?  There  was  no 
bill  of  exceptions  in  tbe  case,  and  we  are 
bound  to  presume  that  there  was  other  evi- 
dence than  the  file  mark,  which  warranted  the 
court's  finding  that  the  allegations  and  inter- 
rogatories were  filed  on  the  12th  of  December, 
the  day  the  writ  of  garnishment  was  issued. 
"Every  act  of  a  court  of  competent  Jurisdic- 
tion shall  be  presumed  to  be  rlghtiy  done  till 
the  contrary  appears,"  etc.  Ex  parte  Woods, 
8  Ark.  632;  McKnight  v.  Smith,  6  Ark.  400. 
Judgment  affirmed. 


ST.  LOUIS  &  S.  F.  ET.  00.  T.  COOKSEY. 
(Supreme  Court  of  Arkansas.    June  14,  1902.) 

RAILROADS— INJURIES     FROM     RUNNINO     OF 
TRAINS-NBOLIGENCB— BURDEN  OF  PROOF. 

Sand.  &  H.  Dig.  {  6340,  providing  that 
all  railroads  in  the  state  shall  oe  responsible 
for  all  damages  to  persons  and  property  caused 
by  the  "running"  of  trains  in  the  state,  im- 
poses the  Irarden  of  proof  on  railroads  to  show 
that  injuries  sued  for  were  not  the  result  of 
negligence  only  where  the  injuries  are  the  «•• 
suit  of  the  actual  running  of  the  trains. 

Appeal  from  circuit  court,  Crawford  comn 
ty;  Jeptha  H.  Evans,  Judge. 

Action  by  Frank  Cooksey  against  the  St 
Louis  &  San  Francisco  Railway  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de> 
fendant  appeals.    Reversed. 

L.  F.  Parker  and  B.  R.  Davidson,  for  ap> 
pellant    Chew  &  Fltzhugh,  for  appellee. 

WOOD,  J.  The  court  gave  the  following 
Instruction:  "(7)  If  the  plaintiff  shows  by 
a  preponderance  of  evidence  that  he  was  in- 
jured by  the  operation  of  defendant's  train, 
it  Is  presumed  that  the  injury  was  negligent, 
and  the  burden  in  such  case  is  upon  de- 
fendant to  show  that  the  injury  was  not  the 
result  of  negligence."  Section  6349,  Sand.  & 
H.  Dig.,  provides:  "All  railroads  which  are 
now,  or  may  be  hereafter  built  and  operated 
In  whole  or  in  part  in  this  state  shall  be  re- 
sponsible for  all  damages  to  persons  and 
property  done  or  caused  by  the  running  of 
trains  in  this  state."  The  statute,  being  in 
derogation  of  common  right  should  be  strict- 
ly  construed.  Watkins  v.  Griffith,  59  Ark. 
356,  27  S.  W.  234.  Tbe  general  rule  requires 
the  one  who  alleges  negligence  to  prove  It 
This  statute  Imposes  upon  the  railroads  a 
burden  contrary  to  the  general  rule.  We 
should  not  extend  it  beyond  the  cases  where 
it  obviously  applies,  giving  the  words  their 
plain  natural  meaning.  Tbe  legislature  in- 
tended that  In  all  cases  where  damages  re> 
suited  to  persons  or  property  by  the  "run- 
ning" of  trains,  negligence  should  be  pre- 
sumed. The  damages  here  referred  to  mean 
those  produced  by  moving  trains.  There  is 
no  reason  for  supposing  that  the  legislature 
used  the  word  "running"  In  any- otiier  than 
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Ita  narrow  and  restricted  sense  of  causing 
trains  to  t>e  moved  or  propelled.  The  rule 
has  Its  origin  In  the  Inability  of  the  plaintiff 
to  prove  his  Injuries  to  bave  been  the  result 
of  negligence  In  cases  where  the  facts  lie 
peculiarly  within  the  knowledge  of  those 
who  produce  the  Injury.  That  may  be  said 
to  be  the  case  where  the  Injury  Is  caused 
by  the  actual  running  of  the  train.  Those 
Intrusted  with  the  work  of  propulsion  alone 
can  know,  as  a  general  thing,  what  they  have 
or  have  not  done  In  that  regard,  while  the 
Injured  party  or  others  can  only  surmise  or 
infer  as  to  what  the  trainmen  actually  did 
by  the  circumstances  and  resultant  condi- 
tions In  any  given  case.  If  the  word  "run- 
ning" referred  to  the  operation  of  trains  in 
its  broad  and  general  sense,  the  reason 
which  is  supposed  to  be  the  origin  of  the 
statute  would  cease;  for  almost  innumerable 
injuries  resulting  in  damage  might  occur  in 
the  operation  of  trains  where  a  knowledge 
of  the  facts  would  be  equally  accessible  to 
both  parties,  and  not  be  peculiarly  with  the 
one  or  the  other.  This  is  not  the  case,  as  we 
have  seen,  where  the  proximate  cause  of 
the  Injury  is  the  actual  running  or  propul- 
sion of  the  train.  This  work  is  in  the  hands 
of  experts,  who  alone  are  peculiarly  cog- 
nizant of  the  facts  connected  with  such  work. 
The  statute  is  not  applicable  to  cas^s  of  the 
kind  under  consideration,  and  the  instruc- 
tion should  not  have  been  given.  It  was  a 
question  for  the  Jury,  under  the  evidence, 
as  to  whether  or  not  the  injury  was  the  re- 
sult of  negligence,  or  a  pure  accident  with- 
out negligence.  The  instruction  was  there- 
fore prejudicial. 

The  question  of  the  offer  of  settlement  will 
not  likely  arise  again,  and  we  need  not  pass 
upon  the  Instruction  asked  by  the  appellant 
and  refused  on  that  point. 

For  the  error  Indicated,  reverse  the  Judg- 
ment, and  remand  the  cause  tor  new  trial 


HALE  et  al.  ▼.  BROWN  et  al. 
(Supreme  Court  of  Arkaiisas.    June  7,  1902.) 

SCHOOLS  AND  SCHOOL  DISTRICTS— BLECTORS— 

POWER  TO  BUILD  SCHOOL  HOUSES— 

SUSPENSION  OF  SCHOOL. 

Under  the  statute  giving  the  electors  of  a 
school  district  power  to  determine  at  their  an- 
nual meeting  whether  they  will  have  a  gchool 
for  the  ensuing  year,  they  have  Implied  power 
to  vote  the  revenues  for  such  year  for  the 
building  of  school  houses,  and  to  sospend  the 
school  for  the  same  purpose. 

Appeal  from  circuit  court.  Lee  county; 
Hance  N.  Hutton,  Judge. 

Petition  by  R.  R.  Brown  and  others  for 
the  formation  of  a  school  district  3.  O.  Hale 
and  others  remonstrating.  From  an  order  of 
the  circuit  court  granting  the  petitioa,  remon- 
strants appeal.    Affirmed. 

W.  A.  Compton,  for  appellants.  McGul- 
loch  &  McCullocb,  for  appellees. 


BUNN,  O.  J.    This  Is  a  controversy  eves 
the  formation  of  another  school  district  in 
Lee  county  out  of  the  territory  of  an  old  or 
pre-existing  district,  In  this  Instance  number- 
ed 23.    The  petition  for  the  formation  of  the 
new  district  was  denied  by  the  county  court, 
and  on  appeal  to  the  chn^lt  court  was  grant- 
ed, and  the  remonstrants  appealed  to  this 
court    In  the  course  of  the  hearing,  petltloa- 
ers  asked  the  court  to  make  the  following  dec- 
laration of  law,  to  wit:    "That  before  a  dis- 
trict can  be  divided,  there  must  be  an  amount 
of  revenue  from  all  sources  to  run  the  white 
and  colored  schools  for  at  least  three  months." 
This  declaration  the  court  made  with   this 
qualifying  statement:   "And  in  my  Judgment 
the  school  can  be  suspended  for  the  purpose  of 
building  school  houses,"  which  modiflcatloD 
was  excepted  to  by  appellants,  who  were  re- 
monstrants In  the  court  below.   There  was  no 
error  in  this   modification,   for  the  statute 
gives  to  the  electors  of  the  district  power  ta 
determine  at  a  regular  annual  meeting  wheth- 
er they  will  have  a  school  for  the  ensuing 
year  or  not  and  this  may  confer,  by  imidt- 
catlon  at  least  the  power  to  vote  the  reve- 
nues for  the  year  tot  building  or  other  legiti- 
mate purposes.    This  cause  being  tried   de 
novo  in  the  drcolt  court  on  appeal,  the  lAr- 
cuit  Judge  had  the  same  discretion  as  bad 
the  county  Judge.    All  the  statutory  require- 
ments were  met  by  allegations  in  the  petition, 
and  this  Is  uncontroverted.    The  testimony  In 
the  case  as  to  the  grreater  convenience  of  the' 
inhabitants  Interested  In  the  schools  we  think 
Is  sufficient  to  Justify  the  Judgment  of   the 
circuit  court 

The  Judgment  is  thertfore  affirmed. 


FAKES  et  al.  t.  WILDER  et  aL 
(Supreme  Oonrt  of  Arkansas.    June  14,  1902.> 

INTOXICATINQ     LIQUORS  —  PETITION  —  SIQNA- 
TUaES  BT  HARK— FAILURE  TO  AITBST. 

Signatures  to  a  petition  lor  an  order  re- 
lating to  Uie  sale  of  liquor  in  a  certain  dis- 
trict, made  by  mark,  and  not  attested,  at*  not 
evidence  of  a  algniug  of  the  names  of  the  per- 
sons represented  by  them. 

Appeal  ftom  circuit  court  Woodruff  coun- 
ty:  Hance  N.  Button,  Judge. 

Petition  by  G.  B.  Fakes  and  others  for 
an  order  prohibiting  the  sale  of  intoxicating 
liquor  within  three  miles  of  a  certain  chorcb. 
to  which  W.  B.  Wilder  and  others  flle<l  a 
protest  From  a  Judgment  dismissing  th» 
petition,  said  Fakes  and  others  appeaL  Re- 
versed. 

Carl,  Lee  &  Summers,  for  appellants,  p. 
R.  Andrews  and  H.  F.  Boleson,  for  appel- 
lees. 

BITNN,  CL  J.  On  the  Slat  day  of  Decem- 
l>er,  1901,  O.  B.  Fakes  et  al.  filed  their  po. 
tltion,  under  the  statute,  in  the  Woodruff 
county  court  containing  609  names,  praying;' 
an  order  prohibiting  the  sale  or  giving  away 
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of  Intoxicatliiir  Uqnon  irlthtn  three  miles  of 
the  Metbodlst  chnrcb  sitnated  In  block  10  la 
tte  town  of  McCrory.  On  January  1,  1002,— 
it  being  an  adjoarned  day  of  the  October 
term.  1001,  of  said  court,— W.  B.  Wilder,  & 
B.  Kyle,  and  H.  J.  Carlker  filed  tbelr  ap- 
plication for  license  to  keep  a  dramshop,  and 
sell  liquor  therein.  In  the  town  of  McCrory, 
for  the  ensuing  year,  and  at  the  same  time 
flled  their  protest  against  the  order  asked  by 
Fakes  et  aL  prohibiting  the  sale  of  liquors 
in  said  territory.  At  the  same  time,  remon- 
■trants  filed  a  petition,  containing  171  names, 
asking  that  their  names  be  taken  from  the 
problbitlon  petition;  assigning  as  a  reason 
for  the  change  "that  we  signed  a  petition 
recently  circulated  in  said  territory,  and  now 
flled  In  the  Woodruff  county  court,  asking  an 
order  prohibiting  the  sale  of  intoxicating 
liqnor  In  said  territory.  Petitioners  state 
that  such  signatures  were  made  or  author- 
ized wlthont  the  consideration  and  under  a 
misapprehension  of  the  facts  and  results, 
and  that  they  do  not  now  ask  snch  an  or- 
der. Therefore  petitioners  pray  that  their 
names  be  not  considered  on  said  petition,  and 
til  at  the  court  strike  the  undersigned  names 
therefrom."  This  Is  hardly  a  satisfactory 
reason  for  permission  to  withdraw  names 
from  a  petition  of  the  kind;  nor  is  It  clear 
that  It  Is  within  the  meaning  of  the  ruling 
of  this  court  In  McCullough  r.  Blackwell,  61 
Ark.  158.  10  S.  W.  269,  which  makes  It  nec- 
essary to  glTe  gooA  reasons  for  such  a  change 
after  a  petition  has  been  filed,  and  become  a 
part  of  the  record  of  the  proceeding  of  the 
coonty  court  But  granting,  for  the  sake  of 
argument,  that  the  reason  Is  sufficient,  and 
then  the  decision  of  the  case  becomes  more 
or  less  a  mere  matter  of  mathematical  cal- 
culation. It  is  shown  that  there  were  868 
adult  Inhabitants  In  the  territory,  and.  In 
order  that  the  prohibition  order  should  be 
made,  there  should  have  been  436  bona  fide 
petitioners'  names  signed  thereto.  It  is 
shown  In  evidence  that  39  of  the  names 
of  petitioners  for  prohibition  were  not  ad- 
ult residents  of  the  territory;  and  these, 
being  deducted  from  the  609  names  appear- 
ing upon  the  petition,  leave  570  names  on 
the  same  who  were  qualified  to  sign  the 
same.  Of  these,  those  who  signed  by  mak- 
ing their  marks  had  tbelr  signatures  thus 
made  dnly  attested,  as  appears  on  the  pe- 
tition and  in  evidence.  Of  the  670  names  on 
the  prohibition  petition,  remonstrants  (tb« 
appellees  here)  contend  that  171  persons  rep- 
resented by  these  names  had  asked  the  coun- 
ty court  to  erase  their  names  from  said  peti- 
tion for  reasons  stated  above.  This  was 
accordingly  done,  and  this  reduced  the  num- 
ber of  petitioners  below  the  requisite  num- 
ber, and  so  the  county  court  decided  against 
the  prohibition  petitioners;  and  the  circuit 
coort,  on  appeal,  affirmed  the  decision  of  the 
county  court. 

He  petition  of  remonstrants,  who  desired 
the  withdrawal  of  their  names  from  the  pro- 


hibition petition,  shows  that  40  of  their  sig- 
natures were  made  by  mark,  and  does  not 
show  that  the  signatures  thus  made,  in  any 
Instance,  were  attested  by  the  i>erBon  writ- 
ing the  namea,  or  by  any  one  else.  Under 
the  rule  laid  down  by  this  court  in  Watson 
T.  Billings,  88  Ark.  278,  42  Am.  Rep.  1,  and 
In  Bx  parte  MlUer,  48  Ark.  18,  3  S.  W.  883. 
4  Am.  St  Bep.  17,  these  signatnrea  were 
not  evidence  of  a  signing  of  the  names  by 
the  persons  represented  by  them,  and  made 
not  even  a  prima  facie  case  of  genuineness. 
The  48  names,  therefore,  should  be  taken 
from  the  171  names  of  those  recanting,  and 
this  leaves  122,  which,  taken  from  670,  leaves 
448,  which  la  13  more  than  the  regolslte  ma- 
jority. 

The  Judgment  of  the  drcnlt  conrt  Is  there- 
fore reversed,  and  the  cause  Is  remanded, 
with  directions  to  make  all  orders  necessary 
in  conformity  to  this  opinion,  and  not  otbor- 

Wl8& 


GTJNN  T,  THOMPSON. 
(Supreme  Conrt  of  Arkansas.    June  21,  IOCS.) 

TAZATION-DBUNQDENT  TAX  SALB-PATHBNT 
OF  TAXES-DESCRIPTION— BVIOBNCS. 
It  appeared  that  defendant  was  occupying 
the  land  In  controversy  under  a  deed  intended 
to  convey  it,  bnt  which  in  fact  described  a  lot 
in  an  adjoining  block.  Defendant  who  could 
neither  read  nor  write,  testified  that  he  went 
to  the  collector  of  taxes,  and  correctly  dea- 
ignated  the  land  on  which  he  desired  to  pay 
taxes,  bat  exhibited  the  deed,  and  the  receipt 
was  made  ont  for  taxes  on  the  land  described 
in  it.  Held,  that  a  sale  of  the  lot  so  designat- 
ed by  the  owner,  as  delinquent,  was  void. 

Appeal  from  Monroe  chancery  court;  Jmo. 
M.  EUlott,  ChanceUor. 

Ejectment  by  James  Ounn,  Jr.,  against 
Simon  Thompson.  Transferred  to  the  equity 
docket  From  a  decree  for  defendant  plain- 
tiff appeals.    Affirmed. 

Simon  Thompson  was  the  owner  of  lot 
No.  4  in  block  25  In  the  town  of  Brlnkiey. 
He  had  purchased  the  lot  from  one  Goodwin, 
who  had  put  him  In  possession,  and  had  ahM> 
attempted  to  convey  the  lot  to  him,  but  by 
mistake  had  conveyed  him  lot  4  In  block  24, 
instead  of  the  lot  he  had  sold  bim.  Thomp- 
son, being  an  ignorant  negro,  unable  to  read, 
did  not  discover  the  mistake.  The  land  was 
properly  assessed  In  the  name  of  Thompson, 
and,  when  the  taxes  for  1883  became  due,  be 
went  to  the  collector,  and  correctiy  designat- 
ed to  him  the  lot  upon  which  he  wished  to 
I>ay;  but,  being  ignorant  of  the  fact  that 
the  lot  was  not  correctly  described  In  the 
deed  to  him  from  Goodrich,  he  also  exhibit- 
ed this  deed  to  the  collector.  The  collector 
did  not  make  out  the  tax  receipt  for  the  lot 
as  described  by  Thompson,  but  followed.  In- 
stead, that  given  In  the  deed,  which,  as  be- 
fore stated,  was  incorrect  Thompson,  being 
ignorant  of  the  mistake,  made  no  attempt  to 
have  It  corrected,  and  the  lot  was  after- 
wards advertised  as  delinquent,^ld  t(x  the 
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nonpayment  of  taxes,  and  purcbased  by 
Jamea  Ounn,  Jr.  Gunn  to  due  time  received 
a  deed  to  the  land,  and  brought  an  action  of 
ejectment  to  recover  the  land.  Thompson, 
for  answer,  alleged  that  he  had  offered  to 
pay  taxes  on  the  lot  In  controversy,  bnt  that, 
through  mistake  of  the  collector,  the  taxes 
were  credited  on  another  lot,  not  owned  by 
talm.  The  case  was  transferred  to  the  equi- 
ty docket,  and  on  the  hearing  the  chancellor 
gave  Judgment  in  favor  of  Thompson,  and 
Gunn  appealed. 

C.  F.  Greenlee,  for  appellant  M.  J.  Man- 
ning, for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
The  question  presented  by  this  appeal  relates 
to  the  validity  of  a  tax  sale  under  which  the 
plaintiff,  Gunn,  claims  to  be  the  owner  of 
the  lot  to  controversy.  The  defendant, 
Thompson,  who  was  the  owner  at  the  time 
of  the  tax  sale,  paid  the  taxes  on  the  lot; 
but,  through  a  mistake,  the  taxes  were  cred- 
ited to  another  lot,  not  owned  by  him.  The 
case  then  turns  on  the  question  as  to  wheth- 
er this  mistake  was  the  fault  of  Thompson 
or  the  collector  of  taxes.  Thompson  testified 
as  follows:  "I  went,"  he  said,  "into  the  col- 
lector's office.  I  asked  to  pay  taxes  on  lot 
4,  block  25.  The  sheriff  handed  me  my  re- 
ceipt I  can  neitha  read  nor  vrrlte.  I 
thought  my  tax  receipt  was  all  right  and  did 
not  know  but  what  it  was  on  lot  4,  block 
25."  He  goes  on  then  to  say  that  the  first 
Intimation  he  had  that  anything  was  wrong 
was  after  the  time  for  redemption  had  ex- 
pired. Under  the  evidence  as  It  appears  in 
the  record,  the  chancellor  might  have  found 
that  the  defendant  at  the  time  he  paid  the 
taxes,  told  the  officer  that  he  wished  to  pay 
on  lot  4,  block  25,  and  that  the  officer,  after 
looking  at  the  deed  exhibited  by  the  defend- 
ant concluded  that  he  wished  to  pay  on  the 
land  as  described  to  the  deed,  and  made  oat 
the  tax  receipt  accordingly,  without  toform- 
ing  the  defendant  of  his  action  to  this  re- 
q>ect  The  defeadant  not  being  able  to 
read,  rested  under  the  belief  that  the  officer 
had  obeyed  his  dh-ectlons,  and  credited  the 
amount  paid  to  the  lot  owned  by  him.  As- 
suming that  these  facts  to  which  the  de- 
fendant testified  were  true,  we  think  they  are 
snfflclent  to  uphold  the  finding  of  the  court 
We  have  not  overlooked  the  fact  that  the 
officer  was  probably  misled  by  the  descrip- 
tion to  the  deed  exhibited  to  him  by  the  de- 
fendant If  the  defendant  bad  directed  the 
officer  to  credit  the  taxes  on  the  lot  de- 
scribed to  the  deed,  or  if  he  had  merely 
handed  the  deed  to  the  officer,  and  said 
nothing  more,  the  officer  would  have  been 
Justified  In  presuming  that  the  deed  correct- 
ly described  the  lot  upon  which  Thompson 
wished  to  pay.  But  the  defendant  testified 
that  he  told  the  officer  that  he  wished  to  pay 
on  lot  4  to  block  26.  This  lot  was  owned 
by  Thompson,  and  assessed  in  his  name,  and 
was  the  one  upon  which  be  desired  to  pay 


the  taxes;  but  the  officer,  without  looking  at 
the  books,  credited  the  taxes  on  another  lot 
which  belonged  to,  and  was  assessed  to  the 
name  of,  another  jnrty.  The  mere  fact  that 
Thompson,  who  could  not  read,  banded  the 
officer  a  deed  in  which  the  lot  was  tocor- 
rectly  described,  did  not  Justify  the  officer 
to  applying  the  money  to  the  payment  of 
taxes  on  a  lot  different  from  that  upon  whicli 
the  defendant  had  offered  to  pay,  and  which 
was  assessed  to  another  person.  He  should 
have  called  Thompson's  attention  to  the 
fact  that  the  lot  described  In  the  deed  was 
not  the  lot  upon  which  be  had  offered  to  pay, 
and  allowed  him  to  make  the  change,  if  lie 
desired  to  do  so.  Of  course,  there  may  be 
room  for  doubt  as  to  whether  the  testimony 
of  Thompson  was  correct  or  not;  bat  as  he 
testified  that  he  notified  the  officer  that  tbe 
taxes  were  paid  on  the  lot  owned  by  him, 
and  as  no  witness  contradicted  this  state- 
ment we  think  that  the  flndtog  of  the  court 
has  sufficient  evidence  to  suppmt  it  If  tbe 
taxes  were  paid  on  the  lot  it  follows  that 
the  sale  for  nonpayment  of  taxes  was  wltta- 
out  authority  and  void. 
Judgment  affirmed. 


RITTER  T.  STATE. 
(Supreme  Court  of  Arkansas.    June  14,  1902.) 

EMBEZZLEMENT  —  BANK  CASHIER  —  INDICT- 
MENT—EVIDENCE— ACCO0NTS  WITH  CORRB- 
BPONDBNTS— EXPERT— INSTRUCTIONS. 

1.  An  indictment  for  embezzlement  alleging 
that  defendant  was  the  cashier  of  a  certain 
bank,  and,  as  sacfa,  had  tbe  costody  of  its 
moneys,  wliich  he  embezzled.  Is  not  defective 
In  failing  to  allege  that  he  was  an  ofBcer  of 
the  bank. 

2.  On  the  trial  of  the  cashier  of  a  bank  for 
embezzlement  of  its  funds,  copies  of  accounts 
received  by  it  from  its  correspondent  bank,  ac- 
companied by  the  testimony  of  the  latter's 
bookkeeper  that  snch  statements  were  correct, 
were  admissible  to  show  the  state  of  the  ac- 
counts between  them,  and  an  objection  tliat 
many  of  the  items  were  for  remittances  and 
drafts,  of  which  the  letters  of  remittance  and 
drafts  were  tbe  best  evidence,  was  untenable. 

3.  On  the  trial  of  the  cashier  of  a  bank  for 
embezzlement  of  its  funds,  the  bookkeeper  of  a 
correspondent  testified  that  he  entered  items 
of  credits  in  the  acconnt  with  such  bank  from 
letters  of  remittance  which  were  opened  and 
handed  to  him  by  clerks.  Held,  that  the  ad- 
mission in  evidence  of  such  account  over  de- 
fendant's objection  that  the  letters  were  the 
best  evidence  was  not  prejudicial  to  defendant, 
but  in  his  favor,  because  showing  a  legitimate 
disposition  of  the  fnnds. 

4.  Where,  on  the  trial  of  the  cashier  of  a 
bank  for  embezslement  of  its  fnnds,  the  book- 
keeper of  a  correspondent  testified  that  he  bad 
compared  certain  copies  of  the  account  which 
had  been  furnished  such  bank  with  the  original, 
and  that  the  copies  had  been  altered,  the  ad- 
mission of  such  copies,  with  instructions  to  the 
jnry  that  they  conid  consider  the  copies  only  for 
the  i>urpose  of  showing  whether  fraudulent  al- 
terations had  been  made  to  them,  was  not 
error. 

5.  On  the  trial  of  the  cashier  of  a  bank  for 
embezzlement  of  its  funds,  tbe  testimony  of  an 
expert,  who  has  spent  a  mouth  in  examining 
the  books  of  the  bank,  as  to  the  extent  of  the 
shortage  existing  at  various  periods  for  the  pre- 
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ttimg  two  Tears,  waa  admisiible  orer  defend- 
tDt's  ohjectlon  that  it  waa  heanay. 

6.  On  the  trial  of  the  cashier  of  a  bank  for 
embezzlement  of  its  fnnds,  an  instructiou  that 
defendant,  as  cashier,  having  control  of  the 
cash  and  other  assets  of  the  bank,  was  respon- 
tible  therefor,  and  the  fact  that  other  officers 
liad  access  to  the  fnnds  did  not  relieve  him 
from  accounting  therefor,  -when  accompanied  by 
the  farther  charge  that,  before  the  jury  conld 
convict,  they  "must  find,  beyond  a  reasonable 
doaitt,  that  ha  actually  converted  the  money 
of  the  bank  to  Us  own  use."  was  not  error. 

Appeal  from  circuit  court,  Greene  county; 
Felix  O.  Taylor,  Judge. 

W.  H.  Rltter  was  convicted  of  embessle- 
ment,  and  api>eals.    AiBnned. 

B.  H.  Growley  and  Lamb  ft  Oantney,  for 
appellant.  Luna  ft  Johnson  and  Geo.  W. 
Mnrpby,  Atty.  Gen.,  for  the  State. 

BATTLE,  J.  W.  H.  Hitter  was  indicted 
by  a  grand  Jury  of  the  Greene  circuit  court, 
at  the  February  term,  1901,  for  embezzle- 
ment. The  indictment,  omitting  the  formal 
parts,  Is  as  follows:  "The  said  W.  H.  Bit- 
ter OD  the  14th  day  of  December,  1900,  in 
the  county  of  Greene  aforesaid,  then  and 
there  being  orer  the  age  of  16  years,  and  be- 
ing the  cashier  of  the  Greene'  County  Bank, 
an  Incorporated  company,  and  having  in  his 
custody  and  possession  as  such  cashier  as 
aforesaid,  and  then  and  there  having  come 
into  possession,  as  such  cashier  as  aforesaid, 
ten  thousand  dollars,  gold,  silver,  and  paper 
money,  lawful  money  of  the  United  States 
of  Am^ca,  and  the  property  of  the  Greene 
County  Bank  as  aforesaid,  did  unlawfully, 
feloniously,  and  fraudulently  make  way 
with,  emberale,  and  convert  to  his  own  use 
said  sum  of  ten  thousand  dollars  as  afore- 
said, without  the  consent  of  the  Greene 
County  Bank  as  aforesaid,  against  the 
peace,"  etc 

He  was  arraigned,  and  pleaded  '^ot 
guilty,"  and  was  tried  and  convicted,  and  his 
ponlshment  was  fixed  at  one  year's  impris- 
onment in  the  penitentiary.  He  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  be  appealed. 

The  Greene  County  Bank,  mentioned  In 
the  indictment,  was  a  corporation  organized 
noder  the  laws  of  Arkansas,  and  did  a  gen- 
eral banking  business.  The  appellant  was 
Its  cashier  from  the  year  1892  up  to  January 
1,  1902,  on  or  about  which  time  it  failed. 
He  was  and  is  over  the  age  of  16  years.  His 
duties  as  cashier  were  to  take  charge  of  the 
money  and  assets  of  the  bank,  and  to  receive 
fmida  on  deposit  make  coIlectJons,  keep  the 
records  of  the  bank,  receive  the  mail  of  the 
bank  and  answer  it.  and  to  keep  the  state- 
ments of  other  banks  to  it  on  file.  It  was 
his  doty,  also,  to  keep  the  cash  book,  bal- 
ance book,  collection  register,  remittance 
register,  interest  and  exchange  book,  while 
the  assistant  cashier  kept  the  joiumal  and 
depositor's  ledger,  and  made  out  statements 
to  depositors.  He  "had  in  bis  charge  at 
the  time   of   his    election    (that   is,    at   the 


time  he  took  charge  as  cashier),  in  cash, 
about  916,000,  and  in  bills  receivable  and 
scrip,  both  county  and  dty,  and  cash  ac- 
counts with  other  banks,  and  collection 
items,  to  the  amount  of  $80,000  or  $90,000." 
After  he  had  been  cashier  for  many  years  a 
large  portion  of  the  assets  of  the  bank  dis- 
appeared, and  be,  falling  to  account  for  them 
satisfactorily,  was  indicted  for  their  conver- 
sion. 

1.  Appellant's  first  contention  is  that  the 
indictment  is  defective  because  it  does  not 
allege  that  he  was  an  officer  of  the  bank. 
This  was  unnecessary.  A  cashier  is  an  offi- 
cer. Merchants'  Mat  Bank  of  Boston  t. 
State  Nat  Bank  of  Boston,  10  Wall.  604,  19 
L.  Ed.  1008;  Blssell  v.  First  Nat  Bank  of 
Franklin,  60  Pa.  415;  Baldwin  ▼.  Bank  of 
Newbury,  1  WaU.  234,  17  U  Ed.  534.  An 
allegation  that  be  was  cashier  of  the  bank 
was  equivalent  to  an  averment  that  he  was 
an  officer. 

2.  Appellant  Insists  that  the  trial  court 
erred  in  admitting  a  copy  of  the  account  of 
the  Greene  County  Bank  with  the  Mer- 
chants' Laclede  National  Bank  of  St  Louis, 
Mo.,  as  evidence.  The  last-named  bank, 
which,  for  convenience,  we  shall  call  the 
"Laclede  Bank,"  was  a  correspondent  in  St 
Louis.  Mo.,  of  the  former  bank.  J.  B.  Sulli- 
van was  its  bookkeeper,  and  kept  an  accoimt 
of  the  business  transactions  of  the  two 
banks  with  each  other,  in  the  books  of  the 
Laclede  Bank.  Many  of  the  items  of  the 
account  were  derived  by  him  from  letters 
of  remittance  by  the  Greene  County  Bank  to 
the  latter,  which  were  received,  opened,  and 
handed  to  blm  by  mailing  clerks.  Other 
items  were  for  drafts  drawn  by  the  former 
upon  the  latter,  deposits,  and  perhaps  mon- 
ey sent  by  express.  The  drafts  were  return- 
ed to  the  former  monthly,  and  the  letters  of 
remittance  were  retained  by  the  latter. 
From  time  to  time,  and  frequentiy,  Sullivan, 
the  bookkeeper  of  the  Laclede  Bank,  fur- 
nished the  Greene  County  Bank  with  state- 
ments of  its  account  with  his  bank.  He  tes- 
tified that  these  statements  were  a  correct 
copy  of  the  account  kept  by  him,  except  cer- 
tain changes  which  were  made  in  them  after 
they  were  forwarded  to  the  Greene  County 
Bank,  and  that  these  changes  increased  the 
credits  of  the  last-named  bank  to  a  consid- 
erable amount  which  he  stated.  Upon  this 
testimony  and  the  facts  stated,  which  were 
proved,  the  statements  forwarded  to  the 
Greene  County  Bank  were  received  as  evi- 
dence. 

The  objection  to  the  evidence  was  specific. 
There  was  no  objection  to  its  admission  on 
the  ground  that  the  bookkeeper  did  not  make 
the  entries  In  the  account  in  the  discharge  of 
hia  duties  and  in  the  regular  course  of  his 
business,  and  that  each  entry  was  not  made 
at  or  about  the  time  of  the  transaction  there- 
by recorded.  But  appellant  objected  to  its 
admission,  in  part,  because  many  of  the 
items  in  the  account  were  for  remittances 
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and  drafts  of  the  Greene  County  Bank,  of 
which  the  letters  of  remittancea  and  the 
drafts  themselves  were  the  best  evidence. 
This  may  be  true,  but  they  could  not  hare 
answered  the  purpose  for  which  the  account 
was  adduced.  It  contained  a  statement  of 
all  the  debits  and  credits  of  the  Greene  Ooim- 
ty  Bank,  and  was  a  record  or  history  of  the 
business  transactions  of  the  two  banks  with 
each  other,  and  was  admitted  for  the  pur- 
pose of  showing  the  Indebtedness  of  one  to 
the  other  at  Tarlous  times,  the  funds  of  one 
In  the  hands  of  the  other,  and  the  fraudulent 
and  unauthorized  alterations  In  the  same 
while  In  the  possession  of  appellant  This 
the  letters  of  remittance  and  drafts  could 
not  do.  The  drafts  were  evidence  of  their 
contents,  but  not  of  their  payment,  as  the 
account  was.  The  letters  of  remittance  were 
In  the  possession  of  the  Laclede  Bank,  and 
were  outside  of  the  state,  and  secondary  ev- 
idence was  admissible  to  prove  their  con- 
tents. Burton  v.  Drlggs,  20  Wall.  125,  134, 
22  Ia  Ed.  299;  Shepard  v.  Glddlngs,  22  Conn. 
282;  Eaton  v.  CampbeU,  7  Pick.  10. 

While  It  Is  not  positively  stated,  the  evi- 
dence indicates  that  all  the  drafts  of  the 
Greene  County  Bank  upon  the  Laclede  Bank 
that  could  be  found  were  read  as  evidence 
In  the  trial  of  appellant,  and  to  this  extent 
the  objection  to  the  admission  of  the  account 
was  thereby  made  of  no  avail. 

Another  objection  to  the  admission  of  the 
account  as  evidence  was  that  many  of  Its 
Items  were  for  remittances,  and  that  they 
were  shown  by  letters  received  by  the  Lac- 
lede Bank  from  the  Greene  County  Bank, 
and  that  Sullivan,  the  bookkeeper,  testified 
that  these  letters  were  received  through  the 
malls,  and  were  opened  and  handed  to  him 
by  a  mall  clerk,  and  that  all  he  knew  of 
what  was  received  from  the  Greene  County 
Bank  he  learned  from  the  letters  banded  to 
him  by  the  mall  clerks.  If  the  account,  un- 
der these  circumstances,  was  not  competent 
evidence  of  the  remittances,  it  Is  obvious 
that  its  admission  for  that  purpose  was  not 
prejudicial  to  appellant  To  that  extent  it 
showed  a  legitimate  disposition  of  the  assets 
of  the  Greene  County  Bank,  and  in  that  re- 
spect was  beneficial  to  him,  and  contributed 
to  maintain  his  defense. 

3.  Appellant  also  Insists  that  the  circuit 
court  erred  In  admitting  copies  of  the  account 
of  the  Greene  County  Bank  with  the  Third 
National  Bank  of  St  Louis,  Mo.,  as  evidence. 
The  latter  was  also  a  correspondent  in  St. 
Ix>ul8,  Mo.,  of  the  former  bank.  Eugene 
Mosby  was  supervisor  of  the  bookkeepers  of 
the  Third  National  Bank.  Numerous  copies 
of  different  parts  of  the  account  of  the 
Greene  County  Bank  with  it  were  furnished 
to  the  former  bank.  Mosby  testified  that  he 
compared  the  balances  In  the  copies  with  the 
balances  In  the  original,  and  that  he  found 
that  false  and  fraudulent  alterations  had 
been  made  in  the  copies  for  the  purpose  of 
Increasing  the  credits  of  the  former  bank. 


Appellant  objected  to  the  introdnctlon  of  the 
copies  as  evidence  for  substantially  the  same 
reasons  that  he  objected  to  the  admission  of 
the  copies  of  the  account  of  the  Greene 
County  Bank  with  the  Laclede  Bank.  But 
the  court  overruled  the  objections  and  admit- 
ted the  copies  as  evidence,  and  instructed 
the  Jury  that  they  could  be  considei-ed  only 
"for  the  purpose  of  showing  whether  or  noi. 
they  correspond  with  the  statements  said  to 
have  been  changed  since  they  left  that  l>ank" 
(the  Third  National  Bank);  that  Is  to  say, 
whether  false  and  fraudulent  alterations  had 
been  made.  This  rendered  the  objections 
urged  of  no  effect. 

4.  Appellant  objected  to  the  admission  of 
the  testimony  of  J.  S.  Elliott  He  was  an  ex- 
pert accountant,  and  was  occupied  In  that 
capacity  for  a  month  in  examining  the  books 
of  the  Greene  County  Bank,  and  the  state- 
ments furnished  It  by  corresponding  banks. 
They  were  voluminous,  and  of  a  character  to 
render  It  difficult  for  a  jury  to  comprehend 
without  the  aid  of  an  expert,  and  it  would 
require  considerable  time  to  read  them  to 
the  jury.  Elliott  testified  that  the  shortage 
of  the  bank  on  the  12th  of  January,  1901. 
was  $33,539.26,  and  what  Its  shortage  was 
at  semiannual  periods  for  the  two  years 
preceding  that  time.  The  objection  to  this 
evidence  was  that  It  was  hearsay.  The  court 
properly  overruled  it  Woodruff  v.  State,  01 
Ark.  157,  170,  32  S.  W.  102;  State  v.  FIndley, 
101  Mo.  217,  223,  14  S.  W.  185. 

6.  Appellant  objected  to  the  following  In- 
struction which  was  given  to  the  Jury:  "You 
are  instructed  that  the  defendant,  being  the 
cashier  of  the  Greene  County  Bank,  and 
having  control  of  the  cash  and  other  assets 
of  said  bank,  is  responsible  therefor;  and 
the  fact  that  other  officers  of  the  bank  have 
access  to  the  funds  does  not  relieve  the  de- 
fendant from  accounting  for  the  same." 

He  (appellant)  testified  that  he  was  cashi« 
of  the  Greene  County  Bank,  and  custodian 
of  Its  funds.  He  was  civilly  responsible  for 
the  same,  and  the  fact  that  other  persons 
had  access  to  the  funds  did  not  relieve  him 
of  the  duty  of  accounting  for  them  to  the 
best  of  bis  ability.  The  failure  to  do  so 
did  not  constitute  embezzlement,  but  it  is  a 
fact  which  may  t>e  taken,  with  all  the  evi- 
dence, into  consideration  in  determining 
whether  he  be  guilty.  The  court.  In  the  in- 
struction objected  to,  called  the  attention  of 
the  Jury  to  facts,  without  telling  them  the  ef- 
fect thereof,  but  did  tell  them  that  before  they 
could  convict,  they  "must  find,  beyond  a  rea- 
sonable doubt,  that  he  actually  converted  the 
money  of  said  bank  to  bis  own  use."  When 
considered  in  conuectiou  with  the  other  In- 
structions and  the  evidence,  we  see  nothing 
In  the  instruction  in  question  prejudicial  to 
appellant  State  v.  Cowan,  74  Iowa,  53,  36 
N.  W.  886;  State  v.  King,  81  Iowa,  587.  592, 
47  N.  W.  775;  State  V.  Foley,  81  Iowa,  36, 
46  N.  W.  746. 

There  were  objections  to  other  Instructions, 
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Thieh  we  do  not  deem  of  sufflclent  Impor- 
tance to  notice  In  ttals  opinion.    We  ne  sotli- 
log  prejadida]  In  them. 
Judgment  affirmed. 

RIDDICK.  J.,  did  not  participate 


MEMPHIS   ST.  BT.  CO.  T.  WILSON. 

<Sapreme  Court  of  Teunessee.    May  19,  1902.) 

STBKKT  RAIUtOADS-COLUBION  AT  CROSaiNO 
-ACTION  FOR  INJURIES— DEPBN8B&-CON- 
TRIBUTORY  NEGLIQBNCB  —  INSTRUCTIONS  — 
CONTROL  OF  CAR  AT  CROSSINGS. 

1.  All  action  against  a  street  railroad  Com> 
pio;  for  iujnries  received  by  plaintiff  in  a  col- 
lision between  his  wagon  and  defeDdant'e  car 
It  a  street  crossing  cannot  be  maintained  if 
plaintiff's  own  negligence  proximately  contrib- 
uted to  his  injnries. 

2.  In  an  action  for  injuries  receired  In  a 
collision  between  a  wagon  and  a  street  car  at 
t  street  crossing,  the  conrt  instructed  that  it 
mi  the  duty  of  defendant's  motorman,  on  ap- 
proaching the  crossing,  to  have  his  car  under 
mrh  reasonable  control  as  to  be  able  to  avoid 
colliding  with  persons  nsing  the  crossing;  that 
it  waa  his  duty  to  be  on  the  lookout,  and  to 
hare  seen  what  any  ordinarily  careful  motor- 
man  would  have  seen,  but  that,  if  no  one  was 
near  enough  to  make  a  collision  probable,  he 
had  the  right  to  assume  that  persons  approach- 
inK  noold  use  ordinary  care  to  avoid  a  colli- 
don;  that  oo  mistake  in  regard  to  these  aa- 
fnmptions  would  be  negligence;  and  that,  if  the 
motorman  complied  with  the  law  as  charged,  he 
was  not  guilty  of  negligence,  unless  he  was 
rnnning  his  car  at  an  excessive  rate  of  speed, 
(v  that  be  coDid  not  stop  when  danger  be- 
came apparent.  Held  not  erroneous,  as  pla- 
ong  on  defendant  the  responsibility  of  an  iu- 


Eiror  to  circuit  court,  Shelby  county;  L. 
H.  Estea,  Judge. 

Action  by  'EA.  Wilson  against  the  Mem- 
]Ait  street  Railway  Company.  Judgment 
for  plaintur,  and  defendant  brings  error. 
Affirmed. 

Wright,  Peters  &  Wright,  for  plalntlfr  In 
eiror.  Jerre  Horse  and  Gantt  &  Patterson, 
(or  defendant  In  error. 

CALDWELL,  J.  This  Is  an  appeal  in  er- 
ror prosecuted  by  the  Memphis  Street  Rail- 
way Comi>any  from  a  Judgment  for  |2,250 
obtained  against  it  by  Ed.  Wilson  as  damages 
for  personal  injuries  received  by  him  In  a 
collision  of  one  of  the  company's  electric 
cars  with  his  horse  and  wagon  and  himself 
at  the  crossing  of  streets  on  which  he  and 
the  car  were  traveling,  respectively.  The 
controlling  facts  of  this  record  are  to  be 
(oond  In  an  opinion  delivered  by  Judge  Mc- 
AUster  on  a  former  appearance  of  the  case 
bi  this  court,  and  reported  in  105  Tenn.  74- 
85.  58  &  W.  3S4. 

The  fourth  and  fifth  assignments  of  error 
DOW  made  assail  the  charge  to  the  Jury  for 
the  reason,  as  assigned,  that  It  Ignored  the 
doctrine  of  mutual  negligence,  and  author- 
lad  a  recovery  on  condition  of  proximate 
negligence  on  the  part  of  the  defendant,  with- 
out reference  to  fb/e  presence  or  absence  of 


negligence  on  the  part  of  the  plaintifl.  If 
this  criticism  be  Juist,  the  charge  Is  fatally 
erroneous.  For  it  Is  well  settled  that  no  right 
of  action  accrues  at  common  law  for  an  in- 
jury resulting  proximately  from  the  mutual 
negligence  of  the  Injured  person  and  another, 
and  consequently  that  in  a  common-law  ac- 
tion, as  this  is,  a  defendant  whose  negli- 
gence contributed  proximately  to  the  plaiu- 
tUC's  hurt  is  not  legally  responsible  there- 
for. If  the  plaintiff  was  also  guilty  of  proxi- 
mate negligence.  Proximate  contributory 
negligence  on  the  part  of  the  plaintiff  In 
such  a  case  bars  his  action.  Saunders  t. 
Railroad  Co.,  99  Tenn.  1S6,  41  S.  W.  1031; 
Barr  v.  Railroad  Co.,  105  Tenn.  547,  68  S 
W.  849;  Railway  v.  Norman,  108  Tenn.  — , 
67  S.  W.  481,  482,  and  authorities  cited  In 
those  cases.  But  the  charge,  when  consid- 
ered as  an  entirety,  as  It  must  be  (State  r. 
Cagle,  2  Humph.  416;  Clark  t.  Thomas,  4 
Helsk.  419;  Railroad  Oo.  ▼.  Humphreys,  12 
Lea,  206;  RaUroad  Co.  v.  Pugh,  97  Tenn. 
024,  37  S.  W.  655;  Ralhroad  Co.  v.  Wyrick, 
09  Tenn.  606,  42  S.  W.  434),  Is  not  properly 
subject  to  the  objection  urged  against  it. 
The  charge^  in  fact,  states  more  than  once, 
In  substance  and  effect,  that  no  recovery  can 
be  had  against  the  defendant  unless  It  shall 
be  found  to  have  made  some  omission  of 
duty,  and  thereby  been  guilty  of  negligence 
that  proximately  contributed  to  the  collision, 
and,  further,  that  such  negligence  on  its  part 
will  not  render  it  liable  for  the  injury  re- 
sulting to  the  plaintiff,  if  he  shall  be  found 
to  have  been  also  guilty  of  proximate  con- 
tributory negligence,  because  such  negligence 
on  his  i)art  bars  his  action. 

The  sixth  assignment  of  error  makes  the 
objection  that  the  trial  Judge,  in  another 
part  of  bis  charge,  imposed  upon  the  com- 
pany the  burden  of  an  Insurer  against  all 
Injuries  resulting  from  collisions  at  street 
crossings.  This  criticism,  like  that  Just  con- 
sidered, is  fatal.  If  Justified  by  the  record; 
for  no  company  can  legally  be  held  to  so 
high  a  responsibility  as  that  Indicated  in  this 
assignment  However,  in  this  instance,  as 
in  that,  the  court's  instruction  on  the  point 
in  question,  considered  as  a  whole,  will  not 
admit  of  the  construction  placed  on  it  by 
the  company.  The  first  sentence  of  this  par- 
ticular instruction,  and  that  upon  which  the 
assignment  is  based,  is  in  this  language: 
"It  was  the  duty  of  the  motorman,  Sturdc- 
vant,  on  approaching  the  crossing,  »  •  • 
to  have  his  car  under  such  reasonable  con- 
trol as  to  be  able  to  stop  It,  and  avoid  col- 
liding with  any  one  who  was  using  the 
crossing."  This  sentence  is  immediately  fol- 
lowed by  a  farther  direction  that  is  sub- 
stantially the  same  as  that  given  on  the 
former  trial,  with  the  qualification  suggested 
by  this  conrt  on  the  former  appeal  In  error 
(105  Tenn.  80,  81,  68  S.  W.  334),  namely: 
"It  was  also  the  duty  of  the  motorman  to 
be  on  the  lookout  ahead  as  he  approached 
the  Macon  road,  and  to  have  seen  what  any 
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ordinarily  careful,  prudent  motorman  would 
have  seen  of  vebicIeB  and  persons  using  tlip 
Macon  road,  and  about  to  use  the  crossing 
In  a  way  that  would  make  the  danger  of  a 
(.-olllston  probable.  If  no  one  was  in  range 
of  his  vision,  or  if  no  one  was  near  enough 
to  and  approaching  the  track  to  make  thu 
danger  of  a  collision  probable,  he  bad  the 
right  to  proceed  on  his  way  across  the  Ma- 
con road,  and  to  assume  that,  if  any  one 
was  approaching  the  crossing,  that  they 
would  have  their  vehicle  under  proper  con- 
trol, and  would  exercise  ordinary  care  to 
avoid  a  collision;  and  no  mistake  that  Stnr- 
devant  made  In  regard  to  these  two  rightful 
assumptions,  as  to  how  Wilson  or  any  one 
else  would  act  in  approaching  the  railway 
crossing,  could  be  charged  as  negligence;  so 
that  if  be  complied  with  the  requirements  of 
law,  as  Just  charged,  he  was  not  guilty  of 
negligence,  unless  you  find  from  the  evidence 
tliat  the  motorman  was  running  bis  car  at 
an  unreasonable  rate  of  speed,  in  view  of 
the  nearness  to  the  Macon  road  crossing,  and 
that  by  reason  of  the  speed  at  which  he 
was  running  he  put  it  beyond  his  power  to 
control  his  car  and  stop  when  the  danger 
of  a  collision  became  apparent"  And  the 
instruction  in  relation  to  the  motorman's  con- 
trol of  bis  car  concludes  with  these  words: 
"It  was  the  duty  of  the  motorman  to  have 
his  car  under  such  reasonable  control  as  he 
approached  the  crossing  at  the  Macon  road 
as  to  be  able  to  stop,  if  necessary,  and  to 
allow  persons  who  were  exercising  ordinary 
and  reasonable  care,  and  were  driving  at  a 
reasonable  rate  of  speed,  and  bad  reached 
the  crossing  before  be  did,  to  pass  over  in 
safety."  Thus  It  is  seen  that  the  charge 
falls  far  short  of  placing  on  the  company  the 
unwarranted  and  extreme  measure  of  respon- 
sibility that  would  attach  to  one  occupying 
the  position  of  an  insurer.  On  the  contrary, 
it  comes  within  the  rule  heretofore  an- 
nounced in  this  case,  in  Rapid  Transit  Co. 
V.  Seigrist,  96  Tenn.  119,  83  S.  W.  920,  and 
In  Saunders  y.  Railroad  Co.,  99  Tenn.  130, 
41  8.  W.  1031. 

Of  the  other  assignments  of  error,  it  la 
sufficient  to  say  that  all  of  them  have  under- 
gone critical  examination  by  the  court,  and 
that  none  of  them  have  been  found  to  pre- 
sent any  ground  for  reversal. 

Let  the  Judgment  be  affirmed. 


TAYLOR  V.  WELLS  et  aL 
(Supreme  Court  of  Tennessee.    May  26,  1902.) 

WAIVER     OF    JURY  —  OBJECTION     MADE     TOO 

LATE— WRIT    OP    ERROR— SUPERSEDEAS 

BOND— FORM    OF    JUDGMENT. 

1.  On  defendnDt'a  default  in  an  action  for 
unliquidated  damages,  a  jury  was  awarded  to 
assess  damages.  Plaiutiffs  waived  tlae  jury, 
and  damages  were  assessed  by  the  court,  de- 
fendant not  appearing.  Held,  that  under  the 
statute  providing  that  a  jury,  it  demanded, 
may  be  waived  by  the  consent  of  both  par- 


ties, defendant's  right  to  a  Jury  was  waived 
by  not  objecting  before  final  jodgmeut. 

2.  Where  the  fiat  for  a  supersedeas  bond  is 
conjunctiou  with  a  writ  of  error  required  a 
l>ond  for  judgment,  interest  and  costs,  judg- 
ment on  such  liona  on  dismissal  of  the  writ 
should  be  according  to  the  terms  of  the  bond. 

Appeal  from  circuit  court,  Shelby  county; 
L.  H.  Estes,  Judge. 

Action  by  Sledge  Wells  &  Co.  against  Em- 
met Taylor.  From  a  Judgment  for  plain- 
tiffs, def^idant  appeals.    Affirmed. 

Smith  &  Trezevant,  for  appellant.  Plersou 
&  Bti'ing,  for  appellees. 

WILKES,  J.  Sledge  Wells  A  Co.  brongbt 
suit  against  Emmet  Taylor  in  the  circuit 
court  of  Shelby  county  for  $1,148.50  dam- 
ages claimed  by  reason  of  the  falling  of  a 
defective  building  which  they  had  leased 
from  Taylor.  The  declaration  was  filed  on 
19th  September,  1900,  alleging  the  owner- 
ship of  the  building  in  Taylor,  and  the  lease 
to  Sledge  Wells  &  Co.,  and  a  copy  of  the 
lease  is  made  part  of  the  declaration.  It 
is  avCTred  tbat  Sledge  Wells  &  Go.  took  pos- 
session of  tbe  building,  believing  it  to  be 
safe,  but  it  was  not,  and  tbe  building  fell, 
and  damaged  them  to  the  extent  of  $1,148.50. 
The  declaration  demanded  a  Jury  to  try  the 
issues  to  be  Joined.  On  February  16,  1901, 
Judgment  by  default  was  taken  and  entered, 
and  the  order  recites  that  "a  writ  of  inquiry 
is  awarded  to  ascertain  tbe  damages,  as  they 
do  not  appear  by  simple  calculation  from  tbe 
face  of  tbe  papers,  and  a  Jury  will  come  to- 
assess  tbe  same."  The  inquiry  was  not  exe- 
cuted until  the  next  term,  but  on  tbe  4th 
June,  1901,  tbe  following  order  appears: 
"This  day  came  the  plaintiffs  by  their  attor- 
ney, and  waiving  a  Jury  to  assess  their  dam- 
ages, and  consenting  that  said  damages  may 
l>e  assessed  by  the  court  upon  the  writ  of 
inquiry  heretofore  awarded  in  this  cause, 
upon  the  Judgment  by  default  entered  here- 
in; and,  proof  being  beard  by  the  court,  the 
plaintiffs'  damages  are  by  tbe  court  assessed 
from  the  proof  at  $1,148.50."  Then  follows 
Judgment  for  this  amount  and  costs.  So  far 
as  the  record  shows,  the  defendant,  Taylor, 
never  at  any  time  appeared  or  defended  the 
suit.  On  the  27th  September.  1901,  Taylor 
filed  his  petition  for  writ  of  error  and  su- 
persedeas, which  was  granted  by  one  of  the 
Justices  of  tbe  court  It  is  now  assigned  as 
error  tbat  tbe  court  improperly  found  the 
damages,  instead  of  leaving  the  matter  to 
a  Jury  to  ascertain  and  fix  them.  It  is  in- 
sisted tbat  tbe  holding  of  tbe  court  in  War- 
ren V.  Grocery  Co.,  06  Tenn.  574,  36  S.  W. 
383.  is  conclusive  of  the  present  case.  We 
think  the  contention  not  well  made.  In  tbat 
case  the  party  who  had  demanded  a  Jury 
waived  it,  over  the  objection  of  the  opposite 
party;  and  it  was  held  that  permitting  the 
plaintiff  to  waive  tbe  Jury  over  the  objec- 
tion of  defendant  unwittingly  deprived  tbe 
defendant  of  the  benefit  of  a  Jury  trial, 
since  it  was  not  incumbent  on  the  defendant^ 
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In  Tlew  of  fbe  plalntUTs  demand,  to  make  a 
similar  one.  But  In  the  ffceaeat  case  no  ob- 
jection wai  made  by  the  defendant,  and  he 
permitted  the  plalntifia  to  make  the  waiver, 
and  the  trial  judge  to  hear  the  proof  and 
fix  the  amount,  without  objection  or  appeal; 
and  It  la  too  late  after  final  Judgment  to 
complain.  The  Jury  having  been  once  called 
for  by  the  plaintiff,  he  could  not  dispense 
with  such  Jury  over  the  objection  of  defend- 
ant But  either  party  waives  bts  right  to  a 
Jury  by  falling  to  Insist  upon  one  at  the 
proper  time.  Kallway  Co.  t.  Martin,  85  Teun. 
134.  138,  2  S.  W.  381;  Coulter  v.  Machine 
Co,  3  Lea,  115.  The  statute  provides  that 
the  Jury,  if  demanded,  may  subsequently  be 
valred  by  the  consent  of  both  parties,  but 
this  consent  may  be  express  or  Implied. 
Cuea  supra;  Railroad  Co.  y.  Trent,  16  Lea, 
419,  422.  Such  has  been  the  holding  In 
other  states.  O'Flynn  v.  Holmes,  8  Mich.  97; 
HnH)enbauer  t.  Durlln,  26  La.  Ann.  642; 
White  V.  Morris,  107  N.  C.  101,  12  8.  B.  80; 
Preston  V.  Wright,  60  Iowa,  353.  14  N.  W. 
3S2. 

We  think  it  was  not  error  to  execute  the 
writ  of  inquiry,  and  fix  the  damages  at  a  term 
Bobsequent  to  that  at  which  the  writ  was 
awarded.  If  it  was  not  executed  at  the  lat- 
ter term,  and  no  notice  to  the  adverse  party 
would  in  such  case  be  necessary. 

The  writ  of  error  and  anpersedeas  will  be 
dismissed  at  costs  of  petitioner,  and  proper 
Judgment  will  be  entered  here  on  the  super- 
sedeas bond. 

A  question  is  raised  as  to  the  proper  Judg- 
ment on  the  bond  for  supersedeas.  The  flat 
tor  the  supersedeas  prescribes  a  bond  for  th^ 
Judgment,  interest,  and  costs,  and  the  bond 
given  conformed  to  this  requirement.  It  Is 
insisted  that  Judgment  shall  be  given  against 
the  surety  of  the  prosecution  bond  for  the 
amount  of  interest  on  the  Judgment  in  the 
court  below  and  costs,  but  not  for  the 
amount  of  the  Judgment  Itself,  and  that  a 
proper  supersedeas  bond  in  the  present  case, 
under  the  statutes,  would  have  been  for  dam- 
ages and  costs  only,  and  not  to  cover  the 
Judgment  The  action  was  prosecuted  In 
the  lower  court  upon  an  unliquidated  claim 
(or  damages,  and  not  upon  any  instrument 
signed  by  the  defendant,  and  it  is  argued 
that  the  bond  and  Judgment  should  be  In 
tonformity  with  that  which  would  be  re- 
quired and  rendered  in  case  of  such  demand 
when  there  is  an  appeal.  Shannon's  Code, 
H  48!M,  4805,  4920.  On  the  other  hand, 
idaintlff  insists  that  the  bond  and  Judgment 
abonld  conform  to  the  provisions  of  section 
48G8,  which  prescribes  the  Judgment  on  bonds 
Kqnlred  in  cases  of  certiorari  and  superse- 
deit  from  a  superior  to  an  inferior  Jurls- 
dictioiL  We  have  been  cited  to  no  provision 
of  the  statute  and  no  holding  or  ruling  of 
this  court  as  to  what  bond  shall  be  required 
to  caaes  of  supersedeas  In  conjunction  with  a 
writ  of  error.  In  the  absence  of  any  statu- 
tory provision,  we  are  of  opinion  the  proper 


rule  Is  that  the  bond  shall  be  in  the  amount 
and  with  the  conditions  fixed  in  the  flat  of 
the  Judge  or  court  granting  it,  and  Judgment 
shall  be  rendered  according  to  the  terms  of 
the  bond,  and  the  amount  of  the  same,  un- 
less for  some  special  reason  the  court  finally 
hearing  the  cause  should  determine  other- 
wise. 

The  Judgment  In  this  case  will  be  for  the 
amount  of  the  Judgment  of  the  court  below* 
and  Interest  and  costs. 


WALLACE  T.  WILLIAMS  et  aL 

(Supreme  Court  of  Teuneasee.    May  26,  1902.) 

8AI<OON    LEASE— CONSTRUCTION— EXCLUSIVB 
USB    OF    BUILDINO. 

Plaintiff,  being  engaged  in  the  saloon  busi- 
aess  iu  a  room  of  a  building  owned  by  de- 
fendants, paid  defeudauts  $6(X)  aboat  Aagnst 
24,  1890,  under  an  agreement  that,  when  th» 
lease  of  a  certain  other  saloon  keeper  in  the 
same  building  expired,  it  should  not  be  renew- 
ed. Wh«i  the  lease  expired  the  time  was  ex- 
tended about  one  month  by  agreement  of  all 
the  parties,  after  which  defendants  attempted 
to  evict  such  third  party;  and  while  this  action 
was  pending,  and  on  November  14,  1809,  plaui- 
tiff  and  defendant  executed  a  contract  giving 
plaintiff  a  new  lease  at  increased  rent,  and  ac- 
knowledging defendants'  right  to  the  f 600,  and 
defendants  agreed  to  prosecute  the  suit  to  final 
determination.  In  April,  1900,  the  third  party 
made  a  proposition  to  remain  until  September, 
1900;  but  this,  defendants  refused,  without 
consulting  plaintiff,  and  the  suit  was  not  set- 
tled until  about  May  1,  1901.  Held,  that  as 
defendants'  original  agreement  was  merely  not 
to  release,  and  as  there  was  no  evidence  of  lack 
of  good  faith  iu  their  prosecution  of  the  evic- 
tion proceedings,  it  was  error  to  find  for  plain- 
tiff in  an  action  to  recover  the  f  600. 

Appeal  from  chancery  court,  Shelby  coun- 
ty;  F.  H.  Heiskell,  Chancellor. 

Bill  by  C.  W.  Wallace  against  J.  8.  &  C.  H. 
WilliamB.  From  a  decree  for  plaintiff,  both 
parties  appeal.    Reversed. 

R.  M.  Heath,  for  complainant.  Tnrley  & 
Turley,  for  defendants. 

WILKES,  J.  The  original  bill  in  this  case 
is  filed  to  recover  $600  paid  by  complainant  to 
defendants  upon  a  contract  entered  into  by 
the  defendants,  at  complainant's  request,  not 
to  relet  or  re-lease  certain  premises  to  Smith 
&  Allen,  or  any  other  liquor  dealer.  An 
amended  bill  was  filed,  which  sought  to  en- 
large the  ground  for  recovery  by  reason  of  a 
lease  of  adjoining  premises  to  complainant  at 
an  increased  rental  in  consideration  that  the 
contract  was  carried  out  to  vacate  the  first- 
named  premises.  The  chancellor  upon  the- 
bearing  gave  complainant  judgment  for  $320, 
and  both  parties  have  appealed;  complain- 
ant claiming  that  he  is  entitled  to  more,  and 
defendants  that  he  Is  entitled  to  nothing. 
The  facts  necessary  to  be  stated  are  that  de- 
fendants owned  the  premises  called  the  "Kit 
Williams  Block,"  In  Memphis.  Complainant 
was  occupying  room  No.  43,  and  Smith  & 
Allen  room  No.  45,  in  the  building,  and  both 
were  operating  saloons.    Smith  &  Allen's  lease- 
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ran  to  Angost  SI,  1899,  and  complainant's  to 
September  1,  1900.  Defendants,  at  complaln- 
anf  B  solicitation,  agreed  not  to  relet  the  prem- 
ises No.  46  to  Smith  &  Allen  after  their  lease 
expired,  nor  to  any  other  liquor  dealers;  and 
complainant,  for  the  concession,  paid  defend- 
ants $600  on  the  24tta  of  Angust,  1889,  or 
about  a  week  before  the  lease  to  Smith  & 
Allen  exph^d.  They  notified  Smith  &  Allen 
of  their  determination,  and  that  firm  protest- 
ed that  they  should  have  more  time  to  vacate 
and  find  another  location;  and  all  parties 
thereupon  agreed  that  the  time  should  be  ex- 
tended to  October  1,  1899,  before  Smith  * 
Allen  should  be  compelled  to  vacate.  Smith 
A  Allen  on  the  first  of  October  refused  to  va- 
cate, and  an  action  of  forcible  entry  and  de- 
tainer was  brought  by  defendants  to  eject 
them.  In  the  meantime  complainant  was  at- 
tempting to  get  a  renewal  of  his  lease,  which 
defendants  declined  to  consider  until  later, 
when  the  lease  would  be  about  to  expire. 
On  November  14,  1899,  complainant  and  de- 
fendants had  a  conference.  In  which  the  whole 
-situation  was  gone  over.  Complainant  insist- 
ed that  Smith  &  Allen  had  not  been  evicted, 
while  defendants  claimed  that  they  were  do- 
ing all  they  could  to  effect  that  end,  but  that, 
as  a  matter  of  fact,  their  agreement  with 
complainant  was  that  they  would  not  re- 
lease, and  not  that  they  would  evict.  The  re- 
sult of  the  conference  was  that  defendants 
agreed  to  give  complainant  a  new  lease,  run- 
ning to  September  1,  1903,  at  a  rental  of  $140 
per  month.  Instead  of  $100,  as  under  the  exist- 
ing lease,  and  a  paper  was  executed  as  fol- 
lows: "This  agreement  further  evidences, 
that  Wallace  and  the  Wllllamses  acknowl- 
edge that  all  past  debts,  liablliUes,  and  en- 
gagements are  satisfactorily  and  mutually  ex" 
tinguished,  including  the  $600.00  paid  by  Wal- 
lace to  the  Wllllamses  about  Aug.  24th,  1890; 
the  right  of  Jno.  S.  &  C.  H.  WlUiams  to  the 
$000.00  being  hereby  expressly  admitted. 
The  Wllllamses  hereby  further  agree  to  pros- 
ecute the  present  suit  of  forcible  entry  and 
■detainer  against  Smith  &  Allen  now  pending 
In  the  First  circuit  court  of  Shelby  county  to 
a  final  determination  in  the  court  of  final  re- 
sort" This  agreement,  made  on  the  night  of 
the  14th  of  November,  was  signed  by  the  par- 
ties the  next  day  In  duplicate.  The  forcible 
entry  and  detainer  suit  was  prosecuted  by 
defendants,  but  was  appealed  to  this  court, 
and  not  finally  decided  until  May,  1901,  and 
until  that  date  Smith  &  Allen  remained  in 
possession  and  operated  their  business.  In 
the  meantime,  about  April,  1900,  Smith  & 
Allen  made  a  proposition  to  defendants  to  no 
longer  keep  up  their  defense  of  the  suit,  If 
they  would  allow  them  to  remain  in  posses- 
sion to  September  1,  1900.  It  appears  that 
-defendants  did  not  notify  complainant  of  this 
proposition,  but  rejected  it,  and  conthiued  to 
prosecute  their  suit,  but  agreed  to  consider 
any  proposition  Smith  &  Allen  would  make 
to  vacate  at  once.  Now  the  complainant  says 
<that  the  substance  of  bis  contract  with  de- 


fendants was  that  they  would  get  Smith  te 
Allen  out  of  the  premises  by  September  1, 
1899,  and  failed  to  do  so;  that  whoi  be  ot- 
tered into  the  new  lease  It  was  with  the  un- 
derstanding that  Smith  &  Allen  must  vacate 
in  a  few  days,  and  the  Increased  rental  was 
based  upon  the  understanding  that  the  $000 
was  paid  and  the  rental  hicreased  to  $140  on 
the  idea  and  agreement  that  the  premises 
would  be  vacated,  and  no  liquor  would  be  sold 
In  No.  4B  in  competition  with  him,  and,  at 
any  rate,  that  the  defendants  would  have  ac- 
cepted the  proposition  of  Smith  &  Allen  to 
vacate  on  September  1,  1900,  If  advised  of  It 
We  have  examined  the  record  carefully  up- 
on the  several  contentions,  and  find  them 
against  complainant.  The  original  agree- 
ment made  August  24,  1899,  as  shown  by  the 
record,  was  simply.  In  effect,  that  defendants 
would  not  re-lease  to  Smith  &  Allen  after  the 
expiration  of  theh'  existing  lease.  The  time 
was  extended  by  consent  of  all  parties  to 
September  1,  1899.  Smith  &  Allen  then  re- 
fused to  vacate,  and  defendants  in  good  faith 
sought  to  eject  them.  In  the  meantime,  No- 
vember 14,  1899,  complainant  agnreed  with  the 
defendants  to  pay  them  $140  per  month.  In- 
stead of  $100,  as  fixed  by  the  existing  lease, 
and  also  that  the  defendants  would  retain  the 
$600  already  paid  them  under  the  contract  of 
August  24th.  We  cannot  doubt  but  that  both 
the  $000  and  the  increased  rental  of  $140  per 
month  were  based  upon  the  idea  and  belief 
that  complainant  would  be  relieved  from  the 
competition  of  Smith  &  Allen,  or  any  one  else. 
In  the  liquor  business.  In  No.  45;  but  the 
contract  was  not  conditioned  upon  Its  being 
done,  and  defendants  did  not  contract  to  do 
so,  in  the  sense  that  their  failure  to  effect  the 
removal  would  release  the  complainant  from 
his  contract  but  only  to  use  the  process  of 
the  law  to  effect  it  In  other  words,  defend- 
ants expected  to  oust  Smith  &  Allen,  and  not 
to  lease  to  them  or  any  one  else,  but  they  did 
not  base  their  contract  with  complainant  up- 
on any  promise  to  eject  them.  We  think  It 
is  true  that  the  defendants  might  very  prop- 
erly have  made  known  to  complainant  the 
proposition  made  by  Smith  &  Allen  to  va- 
cate at  a  future  time,  and  to  abandon  their 
appeal,  and  allow  judgment  to  go  in  posses- 
sion; but  they  were  under  no  legal  obligation 
to  do  so,  and  they  had  no  assurance  that 
complainant  would  agree  to  such  an  arrange- 
ment On  the  contrary,  they  had  bound 
themselves  by  contract  with  complainant  to 
eject  them  as  soon  as  It  could  be  done  by  le- 
gal process,  and  to  prosecute  the  suit  then 
pending  for  that  purpose;  and  they  were  un- 
der no  obligation,  and  certainly  no  legal  or 
binding  obligation,  to  do  more.  We  cannot 
see  that  they  acted  with  any  want  of  good 
faith.  When  approached  with  the  proposi- 
tion to  compromise  on  a  judgment  of  ejection 
on  September  1st,  they  declined  to  accede  to 
It  but  they  expressed  a  willingness  to  con- 
sider any  proposition  that  might  be  made  to 
vacate  at  once.     No  such  proposition   was 
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made,  aad  we  oaonot  say  that  It  was  bad 
faith  to  reject  a  promise  to  vacate  In  the  fu- 
ture, after  tliey  had  been  so  long  baffled  in 
tlieir  efforts,  without  any  good  ground  for  de- 
lay. Bntertalning  this  Tiew  of  the  case,  it 
results  that  the  decree  of  the  chancellor  was 
erroneoDB  in  granting  any  relief  to  complain- 
ant; and  the  decree  granting  him  a  Judgment 
is  reversed,  and  the  suit  is  dismissed,  at  his 


MEMPHIS  ST.  RT.  00.  ▼.  NEWMAN. 

(Snpteme  Court  of  Tennessee.    May  22,  1902.) 

TRUI<— INSTRUCTIONS— PRBSBNTA.TION     OF 
TBBORT  OF  CASE. 

Where  there  is  conflict  in  the  evidence  on 
a  material  issue,  submission  thereof  without 
any  instruction  as  to  defendant's  theory  of  the 
caae  as  baaed  on  that  issue  is  reversible  er- 
lor. 

Appeal  from  circuit  court,  Sbdby  county; 
L  H.  Estes,  Jndge. 

Action  by  John  Newman,  as  administrator, 
against  the  Memphis  Street  Railway  Compa- 
ny. From  a  Judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Wright  Peters  &  Wright,  for  appellant. 
Geo.  Harsh  and  Jas.  M.  Greer,  for  appellee. 

CALDWEIjL,  J.    This  is  an  action  under 
the  statute  (Shannon's  Code,  U  4<K^  4020) 
for  death   by  wrongful  act,   la  which  the 
llemphia  Street  Railway  Company,  appeals 
in  error  from  a  judgment  for  |500  recovered 
by  John  Newman,  as  administrator  of  his 
mlnw  SOD,  Archie  Newman,  for  fatal  injuries 
to  the  latter.    The  Memphis  Street  Railway 
Company  owns  and  operates  a  system  of  elec- 
tric street  cars  In  the  city  of  Memphis.    It 
has  two  tracks  in  Mississippi  avenue,  a  street 
that  runs  north  and  south.    The  cars  move 
in  different  directions  on  these  two  tracks, 
those  on  the  west  track  going   south   and 
those  OD  the  east  track  going  north.    One 
evening  in  October,  1899,  the  deceased,  Archie 
Newman,  a  lad  of  11  years,  and  his  com- 
panion, Carl  Zimmerman,  a  boy  3  years  older, 
"bopped"   upon  the  running  board,   outside 
of  the  rope  on  the  west  and  inner  side  of  one 
of  the  company's  north-bound  cars,  with  a 
view  of  "stealing  a  ride"  for  the  distance  of 
x  block  or  so.    When  they  had  gone  about 
80  yards,  Archie  Jumped  off  against  the  side 
of  another  car  moving  in  the  opposite  direc- 
tk)D  upon  the  other  track,  and  was  so  injur- 
ed by  the  collision  that  death  resulted  in 
about  two  hours.    The  declaration  avers  that 
tbe  conductor  in  charge  of  the  former  of 
these  cars  "rushed  at  Archie  in  a  malicious, 
threatening,  and  violent  manner,  forcing  him 
tluongh  fear  to  Jump  from  said  car"  against 
tbe    other    one,    thereby    negligently    and 
ynoDgtuHj    causing    the    boy's    death.    The 
plain  tiff  introdaced  testimony  tending  to  es- 


tablish this  averment  of  fact.  But  the  defend- 
ant, on  the  other  hand,  presented  witnesses 
whose  testimony  tended  to  show  that  the  con- 
ductor did  no  such  thing,  and  only  walked, 
as  he  should  have  done,  on  the  running  board 
on  the  opposite  side  of  the  car  to  collect  fare 
from  a  passenger  who  bad  recently  boarded 
the  car  in  front  of  him.  The  learned  trial 
Judge  gave  the  Jury  elaborate  instruction  as 
to  the  law  deemed  applicable  to  the  plain- 
tlfTs  theory  of  the  distressing  catastrophe, 
but  omitted  any  instruction  in  reference  to 
the  defendant's  theory.  To  supply  this  omis- 
sion the  counsel  of  the  defendant  asked  the 
court  to  supplement  his  charge  with  the  fol- 
lowing instructi<»i,  namely:  "If  you  find 
from  the  evidence  that  the  conductor  of  tbe 
north-bound  car  was  walking  on  the  run- 
ning board  on  the  outside  of  the  same  for  the 
purpose  of  collecting  a  fare  from  a  passenger 
who  bad  boarded  it,  and  that  he  neither  said 
nor  did  anything  to  the  deceased,  who  was 
on  the  running  board  on  tbe  opposite  side  of 
the  car,  and  that  tbe  deceased  Jumped  off 
and  was  killed,  there  cannot  be  a  recovery 
against  the  defendant."  This  request  was  re- 
fused, and  the  case  went  to  the  Jury  with- 
out any  direction  as  to  tbe  verdict  to  be  ren- 
dered if  the  defendant's  version  of  tbe  facts 
should  be  believed.  Therein  vital  error  was 
committed  against  the  defendant,  and  tbe  con- 
sequence of  that  error  is  not  avoided  by  the 
suggestion  of  plaintlfTs  counsel  that  the  court, 
in  the  charge  given,  submitted  a  proposi- 
tion more  favorable  to  tbe  defendant  than 
that  requested  and  refused.  No  speculation 
can  be  rightly  Indulged  along  the  line  of  that 
suggestion.  It  is  enough  that  the  proposi- 
tion referred  to  as  having  been  given  did 
not,  under  any  legitimate  interpretation,  em- 
brace the  theory  of  fact  presented  by  tbe  de- 
fendant's witnesses.  It  is  the  indisputable 
right  of  every  litigant,  upon  seasonable  and 
appropriate  request  to  have  every  material 
issue  of  fact  on  which  he  has  introduced 
material  testimony  submitted  to  the  consid- 
eration of  the  Jury,  with  proper  legal  direc- 
tions in  respect  of  the  verdict  to  be  returned 
upon  the  hypothesis  that  such  testimony 
shall  be  found  to  be  true.  Or,  differently 
stated,  every  litigant  with  testimony  tending 
to  sustain  it  is  entitled,  on  proper  request 
to  have  his  theory  of  every  material  issue 
of  fact  submitted  to  the  Jury  on  a  correct 
charge  of  tbe  appllcatory  law.  Souey  v. 
State,  13  Lea,  472;  Railway  Co.  v.  Egerton, 

98  Tenn.  541,  41  S.  W.  1035;  Wooten  v.  State. 

99  Tenn.  195,  41  S.  W.  813.  The  present  de- 
fendant was  denied  that  right  and  through 
that  denial  It  may  have  lost  its  opportunity 
for  a  favorable  verdict.  This  renders  the  er- 
ror material  and  reversible.  That  the  refused 
request  for  instruction  was  sound  in  law  is 
too  obvious  to  allow  debate  or  require  the 
citation  of  authorities. 

Reverse  and  remand. 
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BOARD   OP   DIRECTORS   OP   ST.   FRAN- 
CIS LEVEE  DIST.  t.  BODKIN  et  al. 
(Supreme  OoDrt  of  TenneMee.    Ma;  26,  1902.) 

MUNICIPAL  CORPORATIONS— LBVKB  DISTRICT 
BOARD— ATTACHMENT  OF  FUNDS— JURISDIO- 
TION— LOCAL  SITUS  OF  ACTION— WAIVER  OF 
JURISDICTION. 

1.  Funds  iu  the  posgession  of  and  belnugi'ng 
to  the  board  of  directors  of  a  levee  district, 
which  has  been  declared  a  public  corporatioo 
with  governmental  duties  and  functions,  can- 
not  be  attached  by  garnisbmeut. 

2.  A  levee  district  board  engaged  only  iu  the 
exercise  of  public  duties  and  functions,  though 
authorized  to  sue  and  to  be  sued,  has  a  local 
situs,  and  cannot  be  sued  outside  the  state  of 
its  domicile. 

8.  Want  of  Jurisdiction  cannot  be  waived  bj 
appearance,  or  iu  any  way  whatever,  where  the 
court  has  no  Jurisdiction  of  the  subject-matter. 

Appeal  from  circuit  court,  Shelby  county; 
L.  H.  Estes,  Judge. 

Action  by  Bodkin  Bros,  against  the  board 
of  directors  of  St.  Francis  levee  district 
From  a  judgment  In  favor  of  the  plaintiffs, 
the  defendant  appeals.    Reversed. 

Turley  &  Turley  and  Gillham  &  Olllham, 
for  appellant    Greer  &  Oreer,  for  appellees. 

McALISTER,  J.  PlaintiffB  below  recov- 
ered a  verdict  and  Judgment  against  the 
board  of  directors  of  St  Francis  levee  district 
for  the  sum  of  $8,880.56  damages  for  the 
breach  of  a  contract  The  board  appealed, 
and  has  assigned  errors. 

St  Francis  levee  district  Is  a  public  cor- 
poration created  by  an  act  of  the  legislature 
of  the  state  of  Arkansas.  The  act  provides 
that  a  certain  part  of  the  St.  Francis  basin, 
which  is  particularly  described,  and  contain- 
ing all  that  area  which  has  at  any  time, 
either  directly  or  Indirectly,  been  overflowed 
by  water  from  the  MIsElsslppl  river,  shall 
constitute  a  levee  district.  The  act  then 
designates  certain  Individuals  as  directors, 
and  provides  that  they  and  their  successors 
in  office  shall  constitute  a  body  politic  and  cor- 
porate by  the  name  and  style  of  the  "Board  of 
Directors' St  Francis  Levee  District"  and  by 
that  name  may  sue  and  be  sued,  and  have 
perpetual  succession  for  the  purposes  therein- 
after designated.  The  duties  of  said  board 
are  declared  to  be  to  levee  the  St  Francis 
front  In  the  state  of  Arkansas,  and  to  pro- 
tect and  maintain  the  same  by  building,  re- 
building, repairing,  or  raising  levees  on  the 
right  bank  of  the  Mississippi  river,  or  such 
other  places  as  said  board  may  select  It  is 
further  provided  that  for  the  purpose  of 
building,  repairing,  or  maintaining  the  levee 
aforesaid,  and  for  carrying  Into  effect  the 
object  and  purposes  of  the  act,  the  board  of 
levee  directors  shall  have  the  power,  and  It 
Is  made  their  duty,  to  assess  and  levy  an 
annual  tax  on  all  lands  within  said  levee 
district,  provided  two-thirds  of  the  landown- 
ers, after  being  duly  notified,  vote  for  such 
assessment.  Said  board  of  levee  directors 
are  given  power  to  employ  all  agents  neces- 
sary to  the  execution  of  their  duties,  and  to 


make  contracts  for  the  constmction  or  per- 
formance of  said  work.  By  an  act  approved 
March  13,  1889  (Laws  Ark.  1899,  p.  101), 
said  board  was  authorized  to  issue  bonds  for 
the  purpose  of  building,  repairing,  and  main- 
taining levees  on  the  right  bank  of  the  Mis- 
sissippi river.  This  general  statement  of  the 
nature  of  said  corporation,  its  powers  and 
duties,  will  suffice  to  lUnstrate  the  bearing 
of  the  legal  question  arising  upon  the  rec- 
ord. The  plaintiffs  below.  Bodkin  Bros.,  on 
or  about  October  22,  1898,  entered  into  a 
contract  with  the  board  of  levee  directors 
for  the  construction  of  a  portion  of  the  levee 
on  the  western  side  of  the  Mississippi  river 
In  the  state  of  Arkansas.  It  is  alleged  In 
the  declaration  that  said  contract  was  In  all 
things  compiled  with  by  plaintifls,  but  was 
breached  by  the  defendant  in  this:  That 
after  said  contract  was  entered  Into  and 
signed  by  plaintiffs  and  by  the  defendant 
through  their  officers  and  agents,  the  defend- 
ant, in  or  about  February,  1899,  without 
the  knowledge  of  plaintiffs,  so  changed  the 
line  of  said  levee  so  contracted  to  lie  bailt 
by  plaintiffs  for  defendant  In  various  places 
along  the  original  line  of  said  levee  as  did 
great  harm  and  damage  to  plaintiffs,  and  by 
reason  of  such  Illegal  changes  without  plain- 
tiffs' knowledge  or  consent  plaintiffs  were 
put  to  great  expense  and  additional  cost  to 
properly  construct  said  levee;  and  that  de- 
fendant did  illegally  and  wrongfully  take 
away  from  plaintiffs,  without  notice  to  tbem, 
and  without  their  knowledge,  a  large  amount 
of  work,  and  relet  the  same  to  other  con- 
tractors. The  plaintiffs.  It  appears,  were  resi- 
dents of  Shelby  county,  Tenn.,  and  did  their 
work  in  the  state  of  Arkansas.  It  further 
appears  that  said  board  of  levee  directors 
had  an  office  in  the  city  of  Memphis,  where 
their  flscal  operations  were  transacted.  Said 
board  also  had  to  its  credit  various  sums  of 
money  in  several  banks  of  said  city.  On 
the  11th  of  June,  1900,  plaintiffs  brought 
this  suit  by  original  attachment  and  sum- 
mons in  the  circuit  court  of  Shelby  county, 
alleging  as  a  ground  of  attachment  the  non- 
residence  of  said  levee  district  corporation. 
The  attachment  was  levied  on  certain  per- 
sonal property  and  by  garnishment  against 
several  of  the  banks.  Including  the  Mercan- 
tile Bank,  of  the  city  of  Memphis,  where 
said  board  had  a  deposit  of  about  $19,000, 
which  had  been  depeelted  In  said  bank  for 
the  purpose  of  liquidating  the  Interest  on 
certain  bonds  issued  by  said  levee  district 
board  under  the  authority  of  the  legislature 
of  the  state  of  Arkansas.  At  the  same  time 
a  summons  was  duly  served  on  the  secre- 
tary of  said  board,  who  was  found  at  the 
time  in  Shelby  county.  On  the  21st  June, 
1900,  said  levee  district  board  executed  a  re- 
plevy bond,  and  repossessed  itself  of  the 
funds  which  had  been  seized  by  attachment 
On  the  18th  of  September,  1900,  the  original 
declaration  was  ffied.  On  the  2lBt  of  Sep- 
tember, 1900,  defendant  demurred  to  the  dec- 
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taratioii,  assigning  for  cause  that  tbe  alleged 
contract  was  not  set  out  wltb  sufficient  cer- 
taintr  and  deflnltenesa,  but  that  the  allega- 
tions with  respect  thereto  were  vague  and 
insnfflclent  Tbe  demurrer  raised  no  qnea- 
tkiB  in  respect  of  the  Jurisdiction  of  the  court 
On  the  same  day  defendant  moved  to  quash 
tlie  attachment  npou  the  ground  that  said 
iMard  of  levee  directors  Is  a  public  corpora- 
tion or  agency  of  the  state  of  Arlcansas,  and 
tliat  its  properties  are  not  subject  to  seizure 
by  Judicial  process.  On  the  16th  of  Jan- 
nary,  1801,  tbe  court  sustained  tbe  motion 
to  quash  tbe  attachment  On  the  3d  of  Jan- 
oaty,  1901,  by  leave  of  the  comrt,  the  plain- 
tiffs filed  an  amended  declaration  setting 
forth  with  iiiore  detail  and  particularity  tbe 
contract  alleged  to  have  been  breached  by 
defendant  Tbe  substance  of  the  amended 
dedantion  has  already  been  stated,  and  need 
not  be  repeated.  It  should  have  been  stated 
that  defendant's  demurrer  waa  overruled. 
On  the  18th  of  January,  1901,  the  levee  dis- 
trict board,  through  its  counsel,  filed  a  plea 
to  abatement  averring,  in  substance,  that 
(aid  board  is  a  public  and  governmental 
agency  of  tbe  state  of  Arkansas,  created  by 
the  legislature  of  that  state  for  the  purpose 
of  constructing  levees  from  the  Missouri  line 
on  tbe  north  to  the  mouth  of  the  St.  Francis 
river  on  tbe  south;  and  setting  forth  the 
powers  and  duties  of  said  board  under  the 
act  of  the  Arkansas  legislature.  It  is  then 
averred  that  said  board  has  its  situs  In  tbe 
state  of  Arkansas,  and  that  the  contract 
sued  on  was  made  in  said  state,  and  was  to 
l>e  performed  there.  It  is  then  averred  that 
said  board  is  not  liable  to  suit  in  the  state 
of  Tennessee,  or  In  Shelby  county,  of  said 
state,  and  that  the  service  attempted  to  be 
made  in  this  case  upon  certain  of  its  officers 
of  the  levee  district  in  this  state  did  not  con- 
stitute a  legal  service  on  said  board.  The 
court  on  the  15th  of  February,  1901,  over- 
ruled this  plea,  and  tbereupon  defendant 
filed  pleas  to  the  merits,  which  need  not  be 
noticed  In  this  connection.  Tbe  trial  result- 
ed, as  already  stated,  in  a  verdict  and  Judg- 
ment in  favor  of  tbe  piaintlfl^s  for  $8,380.56. 
Said  levee  district  board  appealed,  and  the 
first  assignment  is  that  the  trial  court  erred 
In  not  sustaining  defendant's  plea  in  abate- 
ment and  dismissing  the  suit  for  want  of 
Jmlsdlction  both  of  the  subject-matter  and 
the  levee  district  board. 

Tbe  supreme  court  of  Arkansas  has  bad 
occasion  to  consider  the  nature  and  charac- 
ter of  this  board,  and  has  adjudged  it  a 
public  corporation  clothed  with  governmen- 
tal duties  and  functions,  Including  the  power 
to  buy  and  collect  public  taxes.  Carson  r. 
8t  Francis  Levee  Dist,  69  Ark.  636^  27  S. 
W.  590;  Memphis  Land  &  Timber  Co.  T.  St 
Francis  Levee  Dlst,  64  Ark.  268,  42  8.  W. 
TB3.  It  is  well  settled  that  the  property  and 
taxes  of  municipal  corporations  held  and 
med  for  public  purposes  cannot  be  seised 
and  appr<vriated  by  creditors  to  the  pay- 


ment of  tbeir  debts.  "The  property  of  a 
municipal  corporation,  which  is  essentially 
public  in  Its  nature,  is  held  by  the  corpora- 
tion in  trust  for  the  public,  and  is  necessary 
for  tbe  exercise  of  its  corporate  municipal 
function,  and  cannot  be  sold  to  satisfy  tbe 
debts  of  the  corporation."  20  Am.  &  Eng. 
Enc.  I^w  (2d  Ed.)  1190.  In  Klein  v.  City  of 
New  Orleans,  99  U.  S.  149,  25  L.  Ed.  430, 
Walte,  C.  J.,  states  the  reason  for  this  rule 
with  much  force  and  clearness,  viz.:  "If 
tbe  lands  are  held  by  the  corporation  for 
public  purposes,  and  tbe  ground  rents  are 
part  of  tbe  public  revenue.  It  Is  well  settled 
they  cannot  be  levied  on  and  sold.  •  •  * 
Property  and  revenue  necessary  for  tbe  ex- 
ercise of  these  powers  become  part  of  tbe 
machinery  of  government  and  to  permit 
a  creditor  to  seize  and  sell  them  to  collect 
his  debt  would  be  to  permit  him  In  some  de- 
gree to  destroy  tbe  government  Itself.  *  •  * 
The  test  in  such  cases  is  as  to  the  necessity 
of  tbe  property  for  tbe  due  exercise  of  tbe 
functions  of  tbe  municipality."  State  v. 
Tledemann,  69  Mo.  306,  83  Am.  Rep.  498; 
Fletshei  v.  Hlgbtower,  62  Oa.  324.  The  same 
rule  applies  to  counties  or  other  arms  of 
the  state  government  (Lowe  t.  Howard  Co., 
94  Ind.  653;  Covington  Co.  v.  Dunklin,  62 
Ala.  28),  and  to  quasi  public  corporations, 
which  are  endowed  with  attributes  and  func- 
tions that  affect  the  public.  Hence  the  ac- 
tion of  the  circuit  conrt  in  discharging  the 
attachment  which  had  been  levied  by  gar- 
nishment in  the  public  revenues  of  said  levee 
district  board  was  entirely  correct  But  the 
main  question  raised  by  tbe  plea  In  abate- 
ment Is  in  respect  of  the  Jurisdiction  of  the 
circuit  court  to  entertain  a  suit  against  said 
board.  The  argument  against  tbe  Jurisdic- 
tion is  that  the  levee  district  board  is  an 
arm  of  tbe  sovereignty  of  tbe  state  of  Ar- 
kansas, and  is  engaged  In  the  exercise  of 
public  duties  and  functions.  It  has  been 
seen  that  said  board  was  created  a  public 
corporation  by  the  legislature  of  said  state. 
It  has  no  shares  or  stockholders,  and  Is 
therefore  not  a  trading  or  commercial  cor- 
poration organized  for  private  emolument 
It  is  purely  a  governmental  agency  or  In- 
strumentality of  the  state  of  Arkansas,  char- 
ged with  the  performance  of  duties  and 
functions  that  vitally  concern  the  general 
public.  It  has  an  office  in  the  city  of  Mem- 
phla  where  it  carries  on  some  of  its  fiscal 
operations.  Is  such  a  body  subject  to  suit 
In  the  courts  of  Tennessee?  It  is  answered 
that  tbe  act  of  tbe  legislature  creating  this 
corporation  expressly  authorizes  suits  against 
it  as  well  as  empowers  it  to  sue.  But  so 
the  legislature  may  authorize  suits  against 
counties  or  other  political  subdivisions  of 
the  state,  and  yet  it  would  not  be  contended 
that  If  tbe  county  Judge  or  other  repre- 
sentative of  tbe  county  were  found  in  an- 
other state,  the  particular  county  might  b« 
sued  In  that  state  by  service  of  process  on 
said  representative.     Tbe  nveanlng  of  tb< 
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act  Is  that  the  state  of  Arkansas  has  given 
its  consent  to  suits  against  said  iMard  in 
that  state  where  said  board  has  its  sittis, 
and,  since  It  cannot  have  a  situs  outside  of 
the  state  of  its  creation,  it  is  not  subject  to 
suit  in  a  foreign  state.  We  can  perceive  no 
more  reason  why  such  an  agency  of  the 
government  can  be  sued  out  of  the  state  of 
Its  domicile  than  could  a  county,  a  munic- 
ipality, a  board  of  education,  a  board  of  tax 
assessors,  although  each  were  incorporated 
and  empowered  to  sue  or  made  liable  to  suit 
In  Oil  City  V.  McAboy,  74  Pa.  24»,  it  appear- 
ed that  a  borough  in  a  county  in  the  state 
of  Pennsylvania  was  authorized  to  contract 
a  debt  and  issue  bonds  for  its  payment.  It 
accordingly  issued  a  series  of  bonds  with 
warrants  of  attorney,  and,  default  having 
been  made  in  the  payment  of  one  of  said 
bonds,  Judgment  was  entered  on  it  In  the 
district  court  of  another  county.  It  was  held 
that,  the  defendant  being  a  municipal  corpo- 
ration, that  court  had  no  Jurisdictiou,  and 
the  Judgment  was  invalid,  although  the  war- 
rant of  attorney  was  "to  any  attorney  of 
any  court  of  record,"  etc.  In  Lehigh  Co.  v. 
Kleckner,  5  Watts  &  S.  181,  the  court  said, 
viz.:  "This  Is  the  first  time  at  common  law 
a  right  has  been  asserted  to  sue  a  pub- 
lic municipal  corporation  except  in  the  coun- 
ty where  it  is  located.  Although  the  action 
may  be  transitory,  yet  the  fonim  where  suit 
is  brought  against  the  corporation  is  local. 
At  a  very  early  period  after  the  adoption  of 
the  constitution  it  was  ruled  by  the  courts 
of  the  United  States  that  a  state  was  sub- 
ject to  suit  by  a  citizen  of  another  state, 
and  yet  it  never  entered  into  the  mind  of 
any  person  that  the  state  of  Maine,  for  ex- 
ample, was  amenable  in  the  courts  of  the 
United  States  in  the  state  of  Oeorgla;  and 
this  may  serve  to  show  the  distinction  be- 
tween a  suit  brought  against  or  in  favor  of  a 
corporation."  The  argument  derived  from 
the  act  which  makes  counties  and  townships 
bodies  corporate,  with  power  to  sue  and  be 
sued,  amounts  to  nothing,  for  it  only,  in  tliese 
respects,  places  tbenr  on  the  same  footing 
of  other  municipal  corporations,  which  have 
never  been  liable  to  action  except  in  the 
courts  of  the  county  where  situated.  In 
Pack  V.  Greenbush  Tp.,  62  Mich.  122,  28  N. 
W.  746,  the  court  said,  viz.:  "There  Is  no 
provision  of  law  that  we  are  aware  of,  and 
certainly  our  attention  has  been  called  to 
none,  making  the  right  of  service  and  Juris- 
diction of  the  court  follow  the  persons  of 
public  offices  wherein  they  may  go  beyond 
the  municipalities  for  which  they  were  elect- 
ed or  chosen.  Until  the  legislature  shall  oth- 
erwise direct  a  township  cannot  be  sued 
by  service  of  the  writ  made  upon  its  su- 
pervisor outside  of  the  county  in  which  the 
township  is  located.  Public  policy,  as  well 
as  public  convenience,  require  that  when 
claims  are  to  be  prosecuted  against  a  town- 
ship it  should  be  done  at  least  within  the 
county  whereof  the  township  constitutes  a 


part  Were  it  otherwise,  a  township  located 
in  the  southeast  comer  of  the  state  might 
find  Itself  compelled  to  litigate  a  claim  made 
against  it  by  a  party  or  private  corporation 
located  in  the  extreme  northwestern  corner 
of  the  upper  peninsula  if  the  supervisors  of 
the  former  should  for  any  reason  (;i>ance  to 
be  found  sojourning  in  the  county  of  On- 
tonagon." We  think  these  cases  furnish  a 
strong  analogy  to  the  case  now  being  ad- 
Judged,  and  announce  the  true  principle. 

Coimsel  for  plaintiffs  below,  in  support  of 
his  contention  as  to  the  suability  of  the 
levee  board  of  directors,  has  cited  Railroad 
Co.  V.  Taylor,  6  Helsk.  408,  In  which  It  was 
held  that  the  Western  &  Atlanta  Railroad, 
a  corporation  created  by  the  legislature  of 
Oeorgla,  may  be  sued  in  Tennessee,  notwith- 
standing the  fact  that  the  state  of  Gerirgia 
may  be  the  sole  corporator  and  proprietor 
of  said  road.  This  court  in  that  case  quoted 
with  approval  the  language  of  Chief  .Tustlce 
Marshall  in  Bank  of  U.  S.  v.  Planters'  Bank 
of  Georgia,  9  Wheat  904,  6  L.  Ed.  244. 
viz.:  "It  is,  we  think,  a  sound  principle  that 
when  a  government  becomes  a  partner  In  any 
trading  company  it  devests  itself,  so  far  as 
concerns  the  transaction  of  that  company, 
of  Its  sovereign  character,  and  takes  that 
of  a  private  citizen.  Instead  of  communicat- 
ing to  the  company  its  privileges  and  pre- 
rogatives, it  descends  to  a  level  with  whom 
it  associates  itself,  and  takes  the  character 
which  belongs  to  Its  associates  and  to  the 
business  which  is  to  be  transacted.  Thus 
many  of  the  states  of  the  Union  which  have 
an  interest  in  banks  are  not  enable,  even  in 
their  own  courts,  yet  they  never  exempt  the 
corporation  from  being  sued.  The  state  of 
Georgia,"  continued  the  court,  "by  the  giv- 
ing to  the  bank  the  capacity  to  sue  and  l>e 
sued,  voluntarily  strips  Itself  of  its  sovereign 
capacity  so  far  as  respects  the  transaction 
of  the  banks,  and  waives  all  the  privilej^es 
of  that  character."  Tappan  v.  Railroad  Co., 
3  Lea,  106;  Moore  v.  Tate,  87  aenn.  725.  11 
S.  W.  035,  10  Am.  St  Rep.  712;  6  Thomp. 
Corp.  S§  7361,  7424,  7433,  7662,  7553.  These 
cases  against  private  corporations,  however, 
are  not  applicable  here,  since  it  has  been 
determined  by  the  supreme  court  of  Arkan- 
sas in  the  cases  cited  supra  that  the  levee 
board  of  directors  Is  a  public  corporation, 
and  is  in  no  sense  a  trading  or  commercial 
corporation.  It  Is  more  analogous  to  a  mu- 
nicipal corporation  than  to  any  other  class  of 
public  corporations.  Its  situs  Is  therefore 
local,  and  it  cannot  be  sued  beyond  the 
state  of  its  domicile.  Actions  against  such  a 
board  are  not  transitory,  but  local,  and  must 
be  brought  at  the  place  of  its  situs. 

The  next  question  presented  is  whether 
want  of  jurisdiction  has  been  waived.  It  is 
insisted  that  the  levee  board  submitted  to 
the  Jurisdiction— First  by  filing  a  demurrer 
upon  other  grounds  than  that  of  Jurisdiction; 
and,  secondly,  by  falling  to  except  to  the 
action  of  the  circuit  court  overruling  its  plea 
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In  atatemcnt  to  the  JniiBdlctloB  of  the  court 
It  Is  argued  In  support  of  this  poBltl(»  that 
tiie -right  to  dalm  exemption  from  suit  waa 
a  personal  privilege,  and  that  defendants,  In- 
itead  of  pleading  this  fact  In  abatement, 
lint  demurred  to  the  declaration,  and,  the 
demurrer  being  oTerruled,  pleaded  In  abate- 
ment, raising  for  the  first  time  the  question 
of  Jurisdiction.  But  the  rule  on  the  subject 
Is  tersely  stated  by  Mr.  Dicey  In  his  work  on 
the  Conflict  of  Laws  (page  224),  viz.:  "Sub- 
mission can  give  the  court  Jurisdiction  only 
to  the  extent  of  removing  objections  thereto 
which  are  personal  to  the  parties  submitting; 
as,  for  example,  the  objection  In  case  of  a 
defendant  that  he  has  not  been  duly  served 
with  the  writ  Submission  cannot  give 
courts  Jurisdiction  to  entertain  an  action  or 
other  proceeding  which  In  Itself  lies  beyond 
the  competency  or  authority  of  the  court," 
— dting  Farquharson  v.  Morgan  [1894]  1  Q.  B. 
552;  Mayor  v.  C!ox,  L.  R.  2  H.  L.  239;  Broad 
T.  Perkins,  21  Q.  B.  Div.  633;  Buggln  v. 
Bennett,  4  Burrows,  2035.  It  is  well  settled 
In  this  state  that  want  of  Jurisdiction  of  the 
subject-matter  in  dispute  cannot  be  cured 
by  appearances,  by  consent,  or  in  any  other 
way  whatsoever,  but  the  Judgment  is  and 
must  remain  to  all  Intents  and  purposes  null 
and  void.  3  Webb,  Dig.  (Melgs'  Ed.)  p.  2058, 
and  authorities  cited.  The  subject-matter  of 
the  present  litigation  Is  a  governmental  obli- 
gation or  liability  ot  the  state  of  Arkansas, 
which.  If  successful,  must  be  satisfied  by 
public  taxation.  It  is  not  an  individual  lia- 
bility of  the  memliers  of  the  levee  board,  and 
hence  no  personal  Judgment  could  be  roider- 
ed  against  them.  It  follows  that  the  want 
of  Jurisdiction  of  said  levee  board  Is  not  a 
personal  prMlego  which  may  be  waived  by 
appearance,  by  pleading  to  the  merits,  or 
even  by  consent  The  action  of  the  circuit 
court  in  overmling  the  plea  in  abatement 
was  therefore  erroneous. 

The  Judgm'ent  la  reversed,  the  plea  In  abate- 
ment sustained,  and  the  suit  dlsKlssed. 


HBLT  T.  LBIB. 
(Bnpreme  Court  of  Tennessee.    May  26,  1902.) 

APPE&I.— FINAL   JTJDGMKNT— INTERPIyHADHR^ 
PABTIAL  DBNIAL  OF  LIABILITY. 

1.  Ddcndant  in  a  suit  for  a  certain  som  and 
interest  filed  a  cross  bill  admitting  liability 
tor  the  chief  anm,  but  deuying  liability  for  in- 
terest, and  asking  that  pfalDtiff  and  another 
daimant  be  required  to  Interplead.  The  other 
daimant  answered,  snbmittlDg  defendant's  lia- 
bilitr  for  interest  to  the  court.  PlaintifE  au- 
nrered,  alleging  collnsion  between  defendant 
and  the  other  claimant.  The  question  ot  col- 
lusion was  snbmitted  to  the  jury,  and  fonnd 
agaiiist  plaintiff.  BM,  that  as  there  was  no 
determination  of  the  question  of  liability  for  in- 
terest or  of  the  rights  of  the  two  claimants, 
there  was  no  final  jadgment  from  which  an  ap- 
peal would  lie. 

2.  Whore  defendant  in  a  suit  for  a  certain 
smn  and  interest  filed  a  cross  bill  admitting 
iiatfflity  for  the  main  sum,  but  denying  iiabil- 
itr  tor  interest  and  asking  that  plaintiff  and 
laother    claimant    be    required    to   interplead, 

ee  &w.— 18 


such  bill  oonld  not  be  treated  as  a  bill  of  In- 
terpleader, since  it  ffid  not  admit  the  claim  of 
the  contending  daimants. 

Appeal  from  chancery  court,  Shelby  county; 
F.  H.  Heiskell,  Chancellor. 

Suit  by  J.  Power  Hely  against  James  Lee, 
In  which  defendant  filed  a  cross  bill  against 
complainant  and  another.  From  a  Judgment 
in  favor  of  cross  complainant  on  a  special  is- 
sue raised  by  complainanfa  answer  to  tlie 
cross  complaint,  complainant  appeals.  Dis- 
missed. 

Flerson  &  Swing,  for  complainant  War- 
riner  &  Warrhier  and  Malone  A  Moloney  for 
defendant 

WILKES,  J.  Complainant  filed  his  bUl 
against  def«idant  to  recover  f  1,000  and  Inter- 
est claimed  to  be  dne  him  as  commis8l(m  on  a 
sale  of  a  steamboat  belonging  to  the  defend- 
ant It  was  alleged  that  Parker  had,  by  fraud 
and  false  pretense,  obtained  an  assignment  of 
the  complainant's  claim  for  $200.  It  was  fur- 
ther alleged  that  demand  had  been  made  upon 
Lee  for  the  amount  and  that  he  had  refused 
to  pay  the  same.  Parker  was  not  made  a  party 
to  this  bill.  The  bill  was  demurred  to  on  this 
ground,  and  demurrer  was  overruled.  De- 
fendant, Lee,  thereupon  filed  an  answer,  and 
with  it  a  cross  bill,  under  which  he  admitted 
his  liability  for  $1,000  to  one  or  the  other, 
but  claimed  that  he  was  not  liable  for  any 
interest  on  the  same,  and  asked  that  Parker 
and  Hely  be  required  to  interplead  as  between 
themselves,  and  that  he  (Lee)  be  allowed  to 
pay  in  the  $1,000  and  be  discharged;  alleged 
that  bis  failure  to  pay  before  that  time  was 
due  to  the  counterclaims  made  by  the  parties 
to  the  commissions;  and  by  amended  cross 
bill  and  answer  he  averred  that  Hely  and 
Parker  had  agreed  with  him  that  he  was  to 
pay  no  interest.  A  motion  to  dismiss  the 
cross  bill  was  made  on  the  ground  that  a  1)111 
of  Interpleader  would  not  lie  by  any  party 
where  he  was  contesting  the  amount  of  his 
liability.  This  was  overruled.  Thereupon 
complainant  moved  for  an  order  requiring  I^ee 
to  pay  into  court  the  $1,000  and  interest  The 
court  refused  this  motion,  but  ordered  that 
the  $1,000  be  paid  Into  court  without  inter- 
est; the  order  reciting  that  the  question  of 
interest  is  reserved  for  future  consideration. 
He  then  demurred  to  the  cross  bill  on  varl- 
ons  grounds,  and  this  was  overruled.  Parker 
thereupon  answered,  and  submitted  the  ques- 
tion of  Lee's  liability  for  interest  to  the  court 
upon  the  law  and  facts,  and  claimed  the  inter- 
est, if  Lee  was  liable  therefor.  Hely  answer- 
ed, and  set  up  that  Parkw  and  Lee  were 
colluding.  This  question  of  collusion  was  sub- 
mitted to  a  Jury,  and  found  against  com- 
plainant and  upon  this  verdict  an  order  was 
entered  that  the  cross  bill  was  properly  filed 
as  a  bUl  of  Interpleader,  and  that  Hely  uiid 
Parker  interplead,  and  that  Lee  be  dismissed, 
with  his  costs  at  that  time  accrued  to  be 
paid  out  of  the  funds  paid  into  court  Hely 
moved  for  a  new  trial,  and  renewed  his  ' 
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tlon  to  strike  the  cross  bill  from  the  flies  on 
the  ground  that  there  was  a  bona  fide  conflict 
between  Hely  and  Parker,  and  also  as  to  In- 
terest due  from  Lee,  and  these  ihotions  were 
overruled.  Complainant  appealed  from  the 
action  of  the  court  ref ualnK  to  dismiss  the 
cross  bill,  and  In  refusing  to  sustain  the  de- 
murrer to  it,  and  in  refusing  to  set  aside  the 
verdict  and  grant  a  new  trial,  and  in  dis- 
charging Lee  from  further  liability;  and  this 
appeal  was  granted  by  the  chancellor,  he  stat- 
ing that  the  appeal  would  be  heard  before  the 
case  would  come  up  for  further  trial  in  that 
court,— being  a  Jury  case. 

In  this  court  a  motion  is  made  to  diamlas 
the  appeal  aa  premature.  We  are  of  opinion 
it  should  be  sustained.  There  has  been  no 
final  decree  In  the  cause,  nor  such  a  decree 
as  the  chancellor,  in  his  dlscretloD,  could 
grant  an  appeal  from.  In  fact,  there  is  no  de- 
cree whatever  as  between  Parker  &  Hely,  nor 
was  there  a  final  decree  on  the  cross  bill  of 
Lee,  since  his  liability  for  interest  has  not 
been  settled.  The  only  question  submitted  to 
the  jury  under  the  issue  was  whether  there 
was  collusion  between  Lee  and  Parker.  The 
Jiury  found  there  was  not,  and  the  court  so 
decreed,  but  expressly  reserved  all  other  ques- 
tiona  of  Lee's  liability,  and  among  tbem  that 
of  interest  That  has  never  been  adjudicated. 
It  is  true,  Lee  testified  before  the  jury  on  this 
point,  but  there  was  no  issue  before  the  Jury 
on  that  question.  The  appeal  must  be  dis- 
missed at  the  cost  of  appellant,  and  the  cause 
remanded  for  further  proceedings.  We  do 
not,  of  course,  consider  the  assignments  made 
by  appellant,  further  than  to  say  that,  in  our 
opinion,  the  cross  bill  in  this  case  cannot  be 
treated  as  a  bill  of  interpleader,  since  it  does 
not  concede  the  claim  of  the  contending  par- 
ties as  to  the  sum  due,  and  the  complainant  in 
it  Is  not  a  party  disinterested  in  the  subject- 
mattw  of  the  litigation,  since  he  contests  the 
amount  owing  from  him  with  the  parties 
claiming  the  same,  and  this  question  is  not 
settled  by  decree  of  the  court  below.  His 
payment  into  court  of  the  f  1,000  Is,  however, 
good  to  that  extent;  and  if  he  is  not  liable  to 
interest,  and  Is  so  held  on  proper  issue  and 
proof,  his  entire  liability  will  have  been  ex- 
tinguished thereby. 


BDMONDSON  ▼.  BOARD  OF  BDUOATION 
OP  CITY   OF  MEMPHIS. 

(Supreme  Court  of  Tennessee.     May  6,  1902.) 

Cmr    SCHOOLS— OUTSIDE    ATTENDANTS— CON. 
STITUTIONAL  LAW— DBPRTVATION   OP  PROP- 
ERTY—DUE   PROCESS    OP    LAW— JUST    COM- 
PENSATION—CLASS LEGISLATION. 
1.  By  Acts  1868-69,  the  city  of  Memphis  was 
made  a  public  corporation,   and  authorized  to 
manage  the  city  schools,  and  vested  with  the 
school  property.    Acts  1899.  c.  134,  enlarged  the 
boundaries;    and  chapter  59  provided  that  for 
five   years  thereafter   children   residing  within 
a  half  mile  of  ttie  limits,  as  extended,  might  at- 
tend  the  nearest   city    school   free   of   tuition. 
Held  that,    as   the   legislature    may    change    or 
abolish  the  powers  of  such  corporation,  and  as 


a  portion  of  its  school  revennes  were  from 
sources  outside  the  city,  chapter  59  was  not 
violative  of  Const  art  1,  §  8,  as  depriving  one 
of  property  without  due  process  of  law. 

2.  Acts  1899,  c.  59,  does  not  violate  Const 
art  1,  {  21,  prohibiting  the  taking  of  property 
without  just  compensation. 

3.  It  is  not  invalid  as  an  appropriation  of 
municipal  fnnds  tor  other  than  corporate  pur- 
poses, as  forbidden  by  Const,  art  2,  {  29; 
there  being  nothing  to  show  whether  the  funds- 
diverted  were  denved  from  the  municipality 
or  from  outside  sources. 

4.  The  chapter  is  not  contrary  to  Const  art 
11,  {  8,  prohibiting  class  legislation. 

Appeal  from  chancery  court  Shelby  county; 
F.  H.  Heiskell,  Chancellor.  ' 

Mandamus  by  R.  Y.  Edmondson  against 
the  board  of  education  of  the  city  of  Memphis 
to  require  the  board  to  show  cause  wliy  plain- 
tiff's children  should  not  be  permitted  to  at- 
tend the  city  schools.  From  a  decree  over- 
ruling a  demurrer  to  the  complaint  defend- 
ant appeals.    Afflrmed. 

T.  F.  Kelly  and  J.  B.  Heiskell,  for  appel- 
lant   Flnlay  &  Flnlay,  for  appellee. 


BEARD,  J.  By  chapter  184  of  the  Acta  of 
the  legislature  of  1899,  tbe  territorial  Umlts 
of  the  city  of  Memphis  were  greatly  enlarged. 
This  act  was  approved  January  25,  1899. 
Three  days  thereafter,  to  wit  on  the  2Sth  or 
January,  the  legislature  passed,  and  the  gov- 
ernor approved,  an  act  providing  that  for  a 
term  of  five  years  thereafter,  children  of  com- 
mon-school age,  and  residing  within  one-half 
mile  of  the  limits  of  the  city,  aa  extended, 
should  have  the  right  to  attend,  free  of  tuition, 
the  public  schools  inside  the  city,  nearest  to 
their  respective  places  of  residence.  Tbls  is 
chapter  69  of  the  published  Acts  of  1899.  Tbe 
present  cause  grows  out  of  this  legislation. 
The  bill  avers  that  tbe  complaipant  lives,  and 
has  lived  for  a  long  period  of  time,  about 
one-half  mile  from  the  school  house  situated 
at  Rozelle  station,  and  within  the  same  dis- 
tance from  the  present  boundary  line  of  Mem- 
phis; that  for  ^ears  his  children  were  accus- 
tomed to  attend  the  public  school  taught  in 
that  building,  as  it  was  in  his  school  district 
and  the  nearest  and  most  accessible  school  to 
tbem;  that  by  tbe  extension  of  the  dty  lim- 
its as  provided  in  tbe  first-mentioned  act  this 
school  bouse  fdl  within  these  limits,  leaving 
complainant  within  the  half-mile  limit  cov- 
ered by  tbe  last-mentioned  act;  that  he  has 
three  cbildren  within  the  school  age;  and 
that  notwithstanding  the  legislative  provision 
referred  to  above,  the  board  of  education  of 
Memphis  has  refused  his  children  admission 
Into  said  school.  A  mandamus  was  therefore 
asked,  requiring  the  board  to  show  cause  why 
complainant's  children  should  not  be  permit- 
ted to  attend  this  school  and  enjoy  all  the 
privileges  thereof.  The  bill  was  demurred  to 
upon  various  grounds.  The  demurrer  having 
been  overruled,  the  chancellor  granted  an  Ap- 
peal to  this  court  The  errors  assigned  raise 
all  objections  made  by  the  demurrant 

The  Insistence  of  the  appelant  1b  that  the 
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tct  hereinbefore  referred  to  as  being  chapter 
59  of  the  Acts  of  the  General  Assembly  of 
I89B  la  TloIatlTe  of  aeveral  dauaea  of  the  state 
oonstitntion,  and  is  for  that  reason  void  and 
bwperatlTe.    Tbe  flnt  objection  Is  that,   In 
violation  of  McUon  8  of  article  1,  Its  effect  la 
to  deprive  the  defendant  corporation  of  its 
property  contrary  to  the  law  of  the  land. 
Tbe  board  of  education  of  the  city  of  Memphis 
Is  a  public  corporation,  by  an  act  passed  at 
the  session  of  the  leglslatnre  of  1868-69,  by 
which  it  was  clothed  with  authority  to  man- 
age the  dty  schools,  and  was  vested  with 
the  titie  to  all  the  public  school  property  with- 
in the  limits  of  the  city.    It  is  evident  this 
corporation  was  created  for  the  convenience 
of  the  dtlsens  of  Memphis,  upon  the  theory 
that  the  common  schools  of  the  dty  would  be 
mote  Jodldonsly  managed  by  a  local  agency, 
sdected  by  and  responsible  to  these  dtlzens, 
than  In  any  other  way.    It  la  well  settied  that 
inch  a  corporation  is  under  the  control  of  the 
legUatnre,  so  that  it  may  be  abolished,  or  its 
power  may  be  enlarged  or  Its  responsibilities 
Increased,  at  any  time,  by  that  body,  without 
the  dang»  of  encountering  constitutional  dlf- 
flcnlties.     Governor  v.  McBwen,  6  Humph. 
238,    Not  only  Is  this  true,  but  the  board  de- 
pends  largely   for   the   maintenance    of    its 
■ehools  upon  sources  of  Income  found  outside 
the  limits  of  the  dty  of  Memphis.    Independ- 
ent of  the  property  and  poll  taxes  levied  by 
tbe  dty  authorities  for  this  purpose,  It  recdv- 
(s  from  the  state  its  proper  proportion  of  the 
moneys  derived  from  tbe  payment  of  Interest 
on  the  common-flcbool  fund  hdd  by  it  as  trus- 
tee; as  well  as  from  the  poll  and  property  tax 
Imposed  and  collected  by  tbe  state  for  school 
purposes,  and  the  iwll  tax  and  the  tax  on 
property  levied  and  collected  by  the  county  of 
Shelby  for  the  same  purpose;   its  proportion 
of  these  funds  being  determined  by  the  ratio 
tbe  icbolastle  population  of  Memphis,  in  the 
one  case,  bears  to  the  scholastic  population  of 
tbe  state,  and  in  the  other  to  that  of  tbe  bal- 
tnce  of  tbe  county.    In  view  of  the  nature 
et  tbe  corporation,  and  of  the  revenues  upon 
which  it  largdy  depends  for  continued  exist- 
enee,  we  are  not  able  to  see  that  the  legls- 
latnre by  the  act  In  question  deprived  it  of 
iny  property  right.  In  violation  of  "the  law  of 
tbe  land."  when  It  Imposed  upon  It  the  duty 
of  giving  free  admission,  to  the  children  of 
(kmllies  living  within  the  half-mile  strip  con- 
tlgDoos  to  and  Just  outside  the  extended  lim- 
its, to  the  dty  schools  nearest  to  the  resi- 
dence of  these  parents. 

Nor  Is  the  objection  that  the  act  violates 
(ectkm  21  of  artide  1  of  the  constitution  any 
better  taken.  That  section  provides  that  "no 
man's  particular  services  shall  be  demanded 
«r  property  taken  •  •  •  without  Just  com- 
penaatkm  being  made  therefor."  This  objec- 
tkm  bas  been  answered  In  what  has  been 
(aid  shove.  The  state,  for  the  convenience 
of  its  dtizens  living  within  the  territorial 
boundaries  of  Memphis,  bas  created  this  lo- 
cal agency  for  the  purpose  of  doing  more  con* 


veniently  and  satisfactorily  than  could  be 
done  by  a  general  agency  what  the  constitu- 
tion bas  imposed  as  a  continuing  duty  upon 
"the  general  assembly";  that  is,  to  cherisb 
literature  and  sdence  by  "the  support  ami 
encouragement  of  common  schools  throughout 
the  state."  Section  12,  art  11.  To  enable 
the  board  best  to  accomplish  this,  the  state 
has  clothed  it  with  certain  powera,  which  at 
any  time,  as  has  been  seen,  it  might  enlarge, 
resume,  or  extinguish,  and  has  supplied  It 
from  public  sources  a  revenue  ready  to  Its 
hand.  In  no  sense;  then,  can  we  understand 
that  its  "particular  services"  have  been  de- 
manded or  its  "property  taken"  by  this  act, 
BO  as  to  make  It  amenable  to  this  clause  o£ 
the  constitution.  j 

Further,  It  Is  Insisted  this  leglslatfon  vra«- 
lates  section  29  of  article  2  of  the  constitu- 
tion, in  that  Its  effect  Is  to  appropriate  mO' 
nlcipal  funds  to  other  than  a  corporate  pur- 
pose. The  argument  is  that  tbe  education  ot 
children  living  beyond  the  limits  of  the 
municipality,  no  matter  how  near  to  these- 
limits,  Is  not  a  corporate  purpose,  and  that 
ndther  the  legislature  nor  the  muiticlpalit^ 
can  use  corporate  funds  for  that  purpose,. 
Even  if  the  city  of  Memphis  alone  furnished 
the  funds  for  the  maintenance  of  its  public- 
schools.  It  would  not  necessarily  fellow  that 
there  was  a  violation  of  the  ImpUed*  inhibi- 
tion of  this  clause  of  the  constitution  in 
granting,  without  pay,  the  privileges  of  these 
schooki  to  children  living  Just  outside  its  lim- 
its, but  located  convenlenUy  thereto.  In  tbe 
words  of  the  constitution,  "knowledge,  learn- 
ing and  virtue  being  essential  to  the  preser- 
vation of  republican  Institutions,"  It  might 
very  well  be  held  that  it  was  as  conducive 
to  good  order  and  public  morals  of  the  ewu- 
munlty  of  Memphis  that  the  opportunItie» 
and  advantages  of  education  afforded  by^ 
these  municipal  schools  should  be  availed 
of  by  children  Just  beyond,  as  well  as  those 
within,  the  municipal  borders.  For  It  has 
been  held  that  there  may  be  a  corporate 
purpose,  within  the  provision  of  this  clause;, 
though  accomplished  outside  of  local  limits.. 
Thus  the  building  of  a  railroad  near  »  eity, 
when  calculated  to  promote  the  interest  or 
the  dty,  was  hdd  such  a  purpose  (Me- 
Callle  V.  Town  of  Chattanooga,  3  Head,  31S; 
Adams  v.  Railroad  Co.,  2  Cold.  &15);  and  In 
Shelby  Co.  v.  Tennessee  Centennial  KxposI^ 
tion  Co.,  96  Tenn.  653,  36  S.  W.  694,  33  !>. 
R.  A.  717,  that  an  appropriation  to  defray  the 
expense  of  an  exhibition  of  the  resource* 
of  the  county  at  a  point  outside  the  limits 
of  the  county  was  a  county  purpose.  As  was 
said  in  the  last-dted  case,  there  Is  no  exact 
rule  by  which  the  courts  may  always  deter- 
mine what  is  a  county  or  a  corporation  puc- 
pose,  within  the  meaning  of  this  provisloa 
of  the  constitution.  "The  question  must  be 
decided  upon  tbe  particular  facts  of  eacb 
case."  But  complainant  is  not  forced  by  th<^ 
stress  of  this  case  to  that  position.  For  how 
can  It  be  maintained.  In  view^^  what  bas 
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been  said  of  the  various  sources  from  whlcb 
the  board  derlyes  its  income,  that  in  the  ed- 
ucation of  the  children  from  this  outside 
strip,  which  come  into  its  schools,  there  is  a 
diversion  of  fnnds  raised  by  the  city  from 
taxes  levied  for  school  purposes?  How  can 
the  court  determine  that  funds  so  derived 
are  thus  appropriated,  rather  than  those 
furnished  by  the  state  and  county?  The  rule 
is  that  he  who  would  invoke  a  constitutional 
provision  to  avoid  a  statute  must  designate 
the  provision,  and  we  see  no  reason  why  this 
board,  when  it  appeals  to  this  clause  of  the 
constitution  for  protection  against  this  act, 
should  not  be  required  to  designate  in  what 
respect  it  is  violated.  It  should  certainly  be 
required  to  show  that  corporate  funds  raised 
by  local  taxation  were  diverted  to  other  than 
a  corporate  purpose.  There  Is  nothing  on 
the  face  of  the  bill  which  will  authorize  such 
an  inference. 

Finally  it  is  said  that  this  act  is  vicious 
class  legislation,  and  void,  because  passed 
in  violation  of  section  8  of  article  11  of  the 
constitution.  In  the  case  of  State  ▼.  Ma- 
loney,  108  Tenn.  — ,  66  S.  W.  872,  we  had 
occasion  to  re'«xamlne  this  clause  of  the 
constitution  in  connection  with  a  statute 
which  it  was  Invoked  to  defeat  It  is  un- 
necessary here  to  repeat  the  argument  of 
that  case.  It  is  sufficient  to  say  that  it  was 
there  held  that  a  statute  was  not  neces- 
sarily subject  to  this  constitutional  objection 
because  the  reason  for  its  passage  did  not 
appear  upon  its  face;  that  "it  suffices  if  It 
is  practical,  and  is  not  reviewable  unless  pal- 
pably arbitrary."  This  rule,  alone,  would 
save  the  legislation  here  called  in  question. 
It  certainly  is  practical  in  operation,  and  Is 
not  "palpably  arbitrary."  But  the  statute, 
we  think,  in  no  sense  can  be  characterized 
as  capricious  or  unreasonable.  Evidently,  tho 
legislature,  realizing  the  great  extension  of 
the  city's  limits,  as  provided  for  by  the  act 
passed  a  few  days  before,  would  likely  throw 
into  confusion  the  outlying  school  districts, 
and  work  inconvenience,  if  not  loss,  to  the 
patrons  of  the  public  schools,  where  these 
patrons  were  left  outside  the  new  limits,  and 
the  school  houses  which  they  bad  contributed 
to  erect  and  maintain,  and  to  which  they  had 
been  sending  their  children,  might  fall  on 
the  Inside  of  the  limits,  by  this  act  sought  to 
reduce  the  loss  and  inconvenience  for  a  lim- 
ited period.  In  our  opinion,  it  Is  altogether 
proper  that  this  should  have  been  done. 

The  Judgment  overruling  the  demurrer  ia 
aillnued. 


CASE  V.  B8PENS0HIBD  et  aL 
<Sapreme  Court  of  Missouri,  Divirion  No.   1. 
June  18,  1902.) 

WIFE'S     SEPARATB     PROPERTY  —  HUSBAND'S 
PLEDGE    OF   WIFE'S    NOTE    IN- 
DORSED  IN    BLANK. 

1.  Where  a  husband  causes  a  note  secured 
by  deed  of  trust  to  be  executed  iu  bis  wife's 
^avor,  it  becomes  her  separate  property. 


2.  The  mere  indorsement  In  blank  by  a 
wife  of  a  promissory  uote  payable  to  her  is 
not  such  a  written  consent  as  ia  required  by 
Rev.  St.  1899,  {  4340,  to  enable  the  husband 
to  pass  title  thereto  to  another. 

Appeal  from  St  Louis  circuit  court;  Frank- 
Hn  Ferris,  Judge. 

Action  by  MatUe  A.  Case  against  Fred  F. 
Espenschled  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Reversed. 

Lyon  &  Swarts,  for  appellant  J.  M. 
Holmes,  for  respondents. 

MARSHALL,  J.  This  is  an  action  by  re- 
plevin, without  bond,  to  recover  a  note  for 
$6,000,  made  by  Benjamin  F.  Lockhart  on 
September  6,  1895,  to  the  order  of  the  plain- 
tiff, and  secured  by  a  deed  of  trust  in  her  fa- 
vor upon  a  certain  tract  of  land  in  United 
States  survey  890,  in  St  Louis  county,  con- 
taining 78.22  acres.  The  petition  la  in  the 
usual  form,  and  the  answer  la  a  general  de- 
nial. At  the  close  of  the  case  the  trial  conrt, 
apparently  ex  mero  motu,  for  no  request  there- 
for by  either  party  appears  in  the  record,  as  is 
the  necessary  prerequisite  to  a  special  finding 
of  fact  under  section  096,  Rev.  St  1899,  made 
the  following  special  finding  of  fact:  "I  find 
as  a  fact  in  this  case  that  the  note  in  contro- 
versy waa  never  the  property  of  the  plaintiff, 
and  therefore  find  for  the  defendant"  There- 
upon, at  the  request  of  the  defendant  the 
court  decided  the  law  to  be  that  under  the 
pleadings  and  evidence  the  plaintiff  was  not 
entitled  to  recover.  From  this  Judgment  the 
plaintiff  appealed,  and  now  here  contends  tliat 
there  la  no  evidence  whatever  to  support  the 
finding  of  fact;  and,  further,  that  upon  the 
nncontradicted  evidence  in  the  case  the  plain- 
tiff is  entitled  to  a  Judgment  as  a  matter  of 
law. 

The  following  facts  appear  by  the  record, 
and  are  uncontradicted:  First  David  W. 
Case,  the  husband  of  the  plaintiff,  was  large- 
ly engaged  in  the  building  business  in  St 
Louis,  owned  considerable  property,  and  priOT 
to  1897  was  supposed  to  be  quite  well  off.  In 
1893  he  caused  his  foreman,  Benjamin  F. 
Lockhart  to  buy  the  property  herein  referred 
to,  with  money  furnished  by  Case,  and  to  take 
the  title  in  Lockhart's  name.  Case  then  im- 
proved the  property  by  building  a  new  bam, 
reconstructing  the  house,  building  a  pond,  and 
planting  fruit  trees,  and  established  it  as  his 
summer  home.  Second.  On  September  5, 1886, 
Case  caused  Lockhart  to  make  the  note,  and. 
with  his  wife,  to  execute  the  deed  of  trust 
involved  herein,  and  to  deliver  them  to  him.- 
Third.  Mrs.  Case  testifies  that  her  husband 
tm>ught  the  note  and  deed  of  trust  to  her,  and 
gave  them  to  her,  saying  he  wanted  to  make 
provision  for  hee  and  their  children;  that 
the  Indorsement  of  her  name  on  the  back  of 
the  note  looks  like  her  handwriting,  but  she 
has  no  recollection  of  having  written  it  and, 
if  she  did  so,  it  must  have  been  done  at  her 
husband's  instance,  as  he  attended  to  all  their 
business,  and  she  always  sliced  whatever  he 
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told  ber  to;  that,  after  keeping  the  note  and 
deed  of  trust  for  two  or  three  days,  she  gave 
tbem  to  ber  husband,  to  be  by  him  placed  In 
his  box  In  the  safe  deposit  company's  vaults 
(or  sa^keeplng,  and  that  she  supposed  they 
were  safely  there,  and  never  authorized  her 
husband  to  reduce  tbem  to  his  possession,  or 
to  use  them  in  any  way,  and  never  knew  tliey 
were  not  so  placed,  or  that  he  liad  used  them, 
until  after  his  disappearance  on  August  27, 
1888.  Fourth.  On  September  20,  1895,  Case 
pledged  the  note  and  deed  of  trust  to  the  Union 
Trurt  Company,  to  secure  his  note  for  $4,000, 
tben  given  the  trust  company  for  a  loan  then 
made  to  him.  The  trust  company  knew  that 
the  payee  named  in  the  collateral  note  and 
deed  (tf  trost  was  the  plaintiff,  and  that  she 
■was  the  wife  of  Case.  Xo  other  or  written 
authority  was  given  by  Mrs.  Case  to  her  hus- 
band to  use  the  note  or  deed  of  trast  for  his 
benefit  The  Union  Trust  Company  carried 
the  loan  so  secured  for  Case  until  January  20, 
1897.  Fifth.  On  January  20,  1807.  Fred  F, 
Espenschled,  as  trustee  for  the  Blrcher  es- 
tate, knowing  that  the  plaintiff  was  the  wife 
of  Case,  loaned  Case  $5,000,  and  took  his  note, 
secured  by  the  note  and  deed  of  trust  in  con- 
ttoTetsy  here  as  collateral  security;  that  Is, 
be  paid  oft  the  $4,0Q0  Case  owed  the  Union 
TriKt  Company,  gave  Case  $850,  and  charged 
$150  commissions.  So  the  matter  stood  when 
Case  disappeared  In  1898.  Espenschled  noti- 
fied the  plaintiff  of  intention  to  foreclose  the 
deed  of  trust.  FlalntUf  endeavored  to  obtain 
an  extension  of  time,  so  as  to  save  something 
for  herself  and  the  children  out  of  the  prop- 
erty, which  Lockhart  conveyed  to  her  after 
her  husband  disappeared.  Falling  In  so  ar- 
ranging it,  and  being  advised  that  she  had 
title  to  the  note  and  deed  of  trust,  she  Insti- 
tnted  this  suit  to  recover  the  note  and  deed  of 
trust 

1.  Hie  law  Is  settled  in  this  state  that  when 
a  husband  buys  land  with  his  own  money,  and 
puts  the  title  in  his  wife  without  expressly 
reserving  in  the  deed  an  Interest  In  himself, 
the  law  will  presume  he  Intended  it  as  a  pro- 
vision for  his  wife,  and  he  wUI  not  be  deemed 
to  bare  a  resulting  trust  therein  because  he 
furnished  the  money.  Richardson  v.  Lowry, 
67  Ma  411;  Schuster  v.  Schuster,  93  Mo. 
438,  6  S.  W.  259;  Gilliland  v.  Glililand,  96 
Ifo.  522,  10  S.  W.  139;  Thomas  v.  Thomas, 
107  Mo.  459,  18  8.  W.  27;  Dgenfrltz  v.  Ugen- 
frltt,  116  Mo.  429,  22  S.  W.  786;  Curd  v. 
Brown,  148  Mo.  82,  49  S.  W.  990;  Bank  t. 
Bimpflon,  162  Mo.  638,  64  S.  W.  606.  And 
the  same  is  true  where  he  causes  a  note  or 
deed  of  trust  to  be  executed  in  her  favor, 
u  in  the  case  at  bar.  After  so  making  pro- 
vision for  her,  the  projierty,  if  personal,  be- 
comes her  separate  property,  and  cannot  be 
rednced  to  possession  by  the  husband,  or  the 
title  thereto  passed  to  a  third  person  by  the 
bnsband,  except  by  her  written  consent,  as 
provided  for  by  section  4340,  Rev.  St.  1899. 
The  mere  indorsement  in  blank  of  a  promis- 
sory note  payable  to  ber  by  the  wife  is  not 


such  written  consent  as  Is  required  by  the 
statute.  McGulre  v.  Allen,  108  Mo.  403,  18 
S.  W.  282;  Hurt  t.  Cook,  151  Mo.  416,  52 
S.  W.  396  (reproducing  and  adopting  the  opin- 
ion of  the  Kansas  City  Court  of  Appeals  In 
tiiat  case);  Whin  r.  Riley,  151  Mo.  61,  52 
S.  W.  27,  74  Am.  St  Rep.  617;  James  v. 
Groff,  157  Mo.,  loc.  dt  421,  67  S.  W,  1081. 
It  was  pointedly  shown  in  Hurt  ▼.  Cook,  151 
Mo.,  loc.  dt.  429,  52  S.  W.  396,  that  a  blank 
Indorsement  of  a  note  payable  to  a  married 
woman  does  not  clothe  the  husband  with  an 
apparent  ownership,  so  as  to  estop  the  woman 
from  claiming  titie  to  the  note  as  against  an 
innocent  third  person  to  whom  the  husband 
has  sold  or  pledged  the  note,  for  the  purchaser 
or  pledgee  is  charged  with  notice  of  the  stat- 
nte  that  such  an  indorsement  confers  no  au- 
tborfty  upon  the  husband  to  dispose  of  the 
note,  and  that  nothing  short  of  the  written 
consent  prescribed  by  the  statute  can  Invest 
the  husband  with  such  power.  In  short.  It  is 
impossible  to  distinguish  this  case  from  the 
case  of  Hurt  v.  Cook,  161  Mo.  416,  62  8.  W. 
39C.  In  fact,  this  is  a  stronger  case,  bn  some 
respects,  in  favor  of  the  plaintlflC,  than  was 
the  Hurt  Case.  In  the  Hnrt  Case  the  wife 
was  permitted  to  recover,  and  the  same  result 
must  be  reached  in  this  case.  It  is  true  this 
is  an  action  at  law,  in  whlcb  the  trial  court 
has  found  the  facts  in  favor  of  the  defend- 
ants. This  court  win  treat  that  finding  as  It 
would  the  verdict  of  a  jury.  But  even  the 
verdict  of  a  jury  must  have  some  substantial 
evidence  to  support  it  Here  there  is  no  evi- 
dence that  even  tends  to  support  the  finding 
of  fact;  on  the  contrary,  the  uncontradicted 
facts  brhig  the  case  clearly  within  the  rules 
laid  down  in  the  cases  herein  cited,  especially 
Hurt  v.  Cook,  supra. 

For  these  reasons  the  Judgment  of  the  dp- 
cult  court  is  reversed,  and  the  cause  remand- 
ed, to  be  proceeded  with  in  accordance  here- 
virith.    All  concur. 


In  re  BURKB'S  BSTATBL 

GREEN  V.  HUSSEY. 

(Supreme  Coort  of  Missonri,  Division  No.  1. 
June  18,  1902.) 

APPBALf-^URISDICnONAL  AMOUNT. 

Under  Const,  art  6,  t  12,  as  amended  by 
Acts  1901,  p.  107,  giving  the  supreme  court  jn- 
risdictiou  where  the  amount  in  dispute  exceeds 
$4,500,  it  baa  not  iurisdlctiou  where  an  execu- 
tor charges  himself  with  $3,500,  and  the  court, 
on  exceptions,  charges  him  with  $3,000  more, 
and  he  appeals  from  the  judgment  charging 
him  with  such  additional  amount 

Appeal  from  St  Louis  drcuit  court:    H 

D.  Wood,  Judge. 

In  the  matter  of  the  estate  of  Patrick 
Burke,  deceased.  From  a  Judgment  of  thi 
circuit  court  sustaining  exceptions  of  Mary 

E.  Hussey  to  a  settlement  by  the  probati 
court  of  the  account  of  Charles  Green,  ex- 
ecutor, he  appeals.  Transferred  to  court  of 
appeals. 
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This  la  an  appeal  by  tbe  execator  from  an 
order  on  final  aettlement  In  1884  CJharles 
Oreen  qualified  u  execntor  of  the  estate  of 
Patrick  T.  Borke.  On  October  21.  1889,  dur- 
ing the  September  term  of  the  court,  he  filed 
tils  final  settlement  In  the  probate  court  of 
the  city  of  St  Louis,  shoving  that  he  had  a 
balance  of  cash  on  hand  amounting  to  $3,630.- 
85,  and  also  certain  specified  mining  stocks, 
the  value  of  which  Is  not  given.  The  pro- 
bate court  approved  the  settlement  There- 
after on  October  81,  1899,  in  vacation  after 
the  adjournment  of  the  probate  court,  Mary 
EL  Hussey  appealed  from  the  order  and  Judg- 
ment of  the  probate  court  to  the  circuit 
«ourt  Thereafter,  on  the  24th  of  March, 
1900,  Mary  B.  Hussey  filed  in  the  circuit 
«ourt  the  following  exceptions  to  the  final 
aettlement:  "Now  comes  Mary  B.  Hussey, 
and  excepts  to  the  final  settlement  in  this 
«8tate  tendered  by  Charles  Green,  executor 
thereof.  In  the  following  respects:  (1)  To  the 
Improper  payment  October  27, 1896,  of  the  sum 
«f  $699.12  to  St  Louis  Mutual  House  Building 
Company,  not  a  legal  creditor  of  said  estate. 
<2)  To  failure  of  the  executor  to  charge  him- 
aelf  with  Interest  on  the  money  of  said  es- 
tate in  his  hands,  and  which  said  executor 
ahould  have  loaned  out  at  interest  but  ss 
appellant  believes,  mingled  same  with  his  In- 
dividual funds,  and  did  not  charge  himself 
with  Interest  for  the  use  of  same.  (3)  The 
oommlssions  of  said  executor  should  be  re- 
duced by  five  per  cent  on  said  sum  of  $699.- 
12,  to  wit  $34.95."  On  June  25,  1900,  the 
circuit  court  sustained  the  exceptions,  struck 
out  the  credit  of  $699.12  taken  in  the  final 
aettlement  paid  to  the  St  Louis  Mutual 
House  Building  Company,  and  charged  the 
executor  with  $2,280.85  Interest  because  he 
bad  mingled  the  funds  of  the  estate  with 
bis  Individual  money,  and  added  those  two 
annis,  aggregating  ^,979.97,  to  the  balance 
of  $8,530.85  abown  to  be  due  by  his  final 
aettlement,  and  thereby  charged  him  with  a 
balance  of  $6,610.82  and  with  tbe  mining 
atocks  aforesaid.  From  this  judgment  of  the 
circuit  court  thus  increasing  the  balance  of 
cash  in  his  hands  from  $3,530.85,  conceded 
by  him  to  be  due,  to  $6,610.82,  by  adding 
^979.97  to  the  conceded  balance  of  $3,530.- 
S5,  the  executor  appealed. 

M.  Kinealy  and  Kinealy  &  Klnealy,  for 
appellant  Wm.  F.  Woemer  and  James  P. 
Maglnn,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Section  12  of  article  6  of  the  constitution 
confers  jurisdiction  on  this  court  "In  all  cases 
where  the  amount  in  dispute,  exclusive  of 
costs,  exceeds  the  sum  of  two  thousand  five 
hundred  dollars."  Tbe  act  of  1901  changed 
thla  to  $4,500.  Acts  1901,  p.  107.  The  final 
aettlement  admitted  a  cash  balance  of  $3,530.- 
85  to  be  due  the  estate,  and  also  admitted 
that  the  executor  had  In  his  hands  certain 
mining  stocks,  the  value  of  which  Is  not  giv- 
en.   The  exceptions  of  Mrs.  Hussey  charged 


that,  in  addition  to  the  cash  balance  admit- 
ted to  be  due,  the  executor  should  be  charged 
with  $699.12  which  he  had  paid  to  a  build- 
ing company  (It  was  on  account  of  what  one 
of  the  legatees  owed  the  building  associa- 
tion, and  should  have  been  taken  out  of  her 
distributive  share,  and  not  out  of  the  general 
assets  of  the  estate,  as  that  would  make  the 
other  legatees  pay  a  part  of  it),  and  also 
with  Interest  on  the  money  of  the  estate  In 
his  hands  as  executor,  because  he  bad  Im- 
properly mingled  It  with  his  individual  funds. 
This  was  then  the  controversy  between  tbe 
pai-tles  litigant  The  court  decided  in  favor 
of  the  exceptor,  and  charged  the  executor 
with  tbe  $689.12  and  with  $2,280.85  Interest 
aggregating  $2,979.97.  This,  then,  is  "tbe 
amount  In  dispute,"  within  the  meaning  of 
section  13  of  article  6  of  tbe  conatltntloa 
It  is  from  the  judgment  of  the  circuit  court 
charging  him  with  $2,979.97  that  the  executor 
has  appealed,  and  not  from  the  $3,530.85 
that  he  charged  himself  with  In  hla  final 
settlement  He  is,  and  always  has  been, 
ready  to  pay,  and  by  bis  settlement  offered 
to  pay  the  $3,530.85,  but  he  disputes  his  lia- 
bility to  pay  the  $2,979.97.  The  amount  in 
dispute  In  this  case  is  therefore  $2,979.97. 
This  is  below  the  Jurisdiction  of  this  court 
and  within  the  appellate  Jurisdiction  of  tbe 
St  Louis  court  of  appeals;  and  therefore 
this  case  is  hereby  transferred  to  the  St 
Louis  court  of  appeals,  pursuant  to  the  pro- 
visions of  section  1657,  Bev.  St  1889.  AU 
concur. 


MOORB  T.  MOORB  et  aL 

(Supreme  C!ou(t  of  Missouri,   Division  No.  1. 
June  18,  1902.) 

BA)ErrARDS— RIGHT  TO  INHBRIT. 

TTnder  Rev.  St  1899,  |  2916,  providing 
that  bastards  shall  be  capable  of  Inheriting  and 
trausmittluK  inheritance  on-  the  part  of  their 
mother,  as  it  they  had  been  lawndly  begotten 
of  her,  a  bastard  may,  like  a  legitimate  child, 
inherit  from  s  brother  of  his  mother  dying 
after   her. 

Appeal  from  circuit  court  Dade  county; 
H.  C.  Tlmmonds,  Judge. 

Suit  by  Milton  W.  Moore  against  Robert 
Moore  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Reversed. 

L.  W.  Shafer  and  Wm.  B.  Skinner,  for 
appellant.  Mason  Talbutt  and  Edgar  P. 
Mann,  for  respondent 

BRACE,  J.  This  is  a  suit  for  the  parti- 
tion of  200  acres  of  land  In  Dade  county,  de- 
scribed In  the  petition,  of  which  the  plaintiff 
claims  that  he  Is  entitled  to  an  undivided 
one-fourth,  and  that  the  defendants  are  en- 
titled to  the  other  undivided  three-fourths. 
The  circuit  court  found  that  the  plaintiff 
had  no  Interest  in  tbe  premises,  and  from 
tbe  judgment  against  blm  In  favor  of  the 
defendants  he  appeals.  On  the  26tb  of  Au- 
gust, 1896,  Alvin  W.  Moore  (hla  father  and 
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mother  bdng  dead)  died  Intestate,  the  owner 
In  fee  ilmple  of  tbe  premises,  without  lin- 
eal descendants.  The  plaintiff  is  the  only 
child  of  a  deceased  sister  of  the  said  Alvln 
W.  Moore,  whose  death  preceded  his;  and 
the  defendants  are  bis  two  brothers  and  the 
children  of  a  deceased  brother,  whose  death 
also  preceded  that  of  the  said  Alvln  W. 
Hoore.  The  plaintiff's  mother  was  neyer 
married,  and  the  only  question  In  the  case 
U,  does  he  take  a  share  of  his  nncle's  real 
estate,  under  our  statute  of  descents,  which 
provides  that  If  there  be  no  lineal  descend- 
ants, and  no  father  or  mother,  such  estate 
aball  descend  to  the  "brothers  and  sisters, 
and  their  descendants,"  of  the  Intestate 
{Ber.  St  1899,  i  2906),  and  that  "bastards 
shall  be  capable  of  inheriting  and  transmit- 
ting inheritance  on  the  part  of  their  mother 
(and  such  mother  may  Inherit  from  her 
bastard  child  or  children)  In  like  manner  as 
If  they  had  been  lawfully  begotten  of  her" 
(Ber.  8t  1899.  I  2916)7  As  originally  enact- 
ed, section  2916  was  a  transcript  of  the  stat- 
ute of  Viisinla  on  the  subject,  and  read  as 
foOows:  "Bastards  shall  be  capable  of  in- 
heriting and  transmitting  Inheritance  on  the 
part  of  the  mother  In  like  manner  as  If  they 
had  been  lawfully  begotten  of  such  mother" 
a  Ber.  St  1825,  p.  328,  {  7),  and  continued 
Ml  our  statute  tiooks  in  that  form  until  the 
Berlsion  of  1865,  when  the  words  in  paren- 
theses, "and  such  mother  may  inherit  from 
her  bastard  child  or  children,"  were  Inserted 
Gen.  St  1866,  p.  518;  i  9. 

The  first  re^rted  case  In  which  this  stat- 
ute was  construed  is  the  case  of  Stevenson 
T.  Bnlllrant.  5  Wheat  207,  5  L.  Ed.  70,  de- 
dded  In  1820,  In  which  It  was  held,  notwith- 
standing this  statute,  that  a  bastard  was 
still  as  at  common  law,  Alius  nullius  as  to 
his  eonataal  blood  retatires  on  the  mother's 
side,  and  could  not  Inherit  from  them.  The 
next  is  the  case  of  Scroggln  y.  Allan,  2  Dana, 
383,  decided  in  1834,  In  which  the  case  of 
SteTenson  t.  SnlUvant  was  followed  by  a 
divided  court;  Underwood,  J.,  dissenting  In 
a  masterly  opinion,  holding  that  this  statute 
places  bastards  upon  the  same  footing  in  all 
respects,  as  regards  Inheritance  on  the  moth- 
er's side,  with  legitimate  children.  The  rul- 
ing of  the  majority  of  the  court,  howevw, 
seems  to  hare  become  the  prevailing  doctrine 
in  the  state  of  Kentucky.  Bemmington  y. 
Lewis,  8  B.  Mon.  606;  Allen  y.  Bamsey's 
Heirs,  1  Mete.  636;  Berry  y.  Owens'  Heirs,  6 
Bosh.  452:  Jackson  y.  Jackson,  78  Ky.  380, 
39  Am.  Bep.  246;  Sutton  y.  Sutton,  87  Ky. 
216,  8  8.  W.  337,  12  Am.  St  Bep.  476.  The 
next  is  the  case  of  Garland  v.  Harrison,  8 
Leigh,  368,  decided  by  the  court  of  appeals 
of  Virginia  In  1837,  in  which  that  court  held 
that  the  bastard  brothers  of  the  decedent 
*»  well  as  his  mother,  were  entitled  to  take 
u  his  heirs,  under  this  statute,  and  utterly 
repudiated  the  construction  placed  upon  it  by 
the  (npreme  court  of  the  United  States  in 
Stevenson  y.  SulUvant    Three  able,  harmo- 


nious, and  ezhaustly*  opinions  were  deliv- 
ered In  the  case,  aU  agreeing  in  the  puri>08e 
of  the  statute;  Judge  Parker  saying  in  the 
course  of  his  opinion  that  the  object  of  the 
statute  was  "to  give  the  bastard  a  mother 
and  maternal  kindred,  and  to  make  them 
heritable  from  each  other  in  the  order  pre- 
scribed by  the  law  of  descents,  as  if  the 
bastard  had  been  lawfully  begotten  of  such 
mother.  •  •  •  That  the  only  case  which 
In  any  degree  conflicts  with  this  opinion  is 
the  one  cited,  of  Stevenson  y.  Sulllvant,  5 
Wheat  207,  5  L.  Ed.  70.  And  even  that 
seems  to  have  turned  upon  the  point  that  the 
descent  between  brother  and  brother  was  im- 
mediate, and  not  on  the  part  of  the  mother. 
I  cannot,  however,  bring  my  mind  to  assent 
to  the  reasoning  or  to  the  conclusions  of  the  ' 
learned  judge  who  delivered  the  opinion  In 
that  case.  He  seems  to  me  to  have  taken 
too  narrow  and  technical  a  view  of  the  sub- 
ject and  to  have  relied  on  the  disabilities  of 
bastards  growing  out  of  the  common  law, 
without  duly  considering  the  policy  of  our 
act  of  descents,  which  leaves  little  or  noth- 
ing for  the  common  law  to  act  upon,  but 
creates  a  system  complete  In  itself.  Be  that 
as  it  may,  the  case,  although  entitled  to 
great  respect  from  this  court  is  not  binding 
on  us  as  authority,  and  must  not  be  permit- 
ted to  control  our  judgments."  Judge  Brock- 
enbrough  saying:  Under  this  statute  "a  bas- 
tard is  still  nullius  patrls  fllius,  but  he  is 
not  in  that  position  as  to  his  mother.  As  to 
her,  he  Is  as  if  bom  in  lawful  wedlock.  In 
other  words,  he  is  her  legitimate  son,  so  far 
as  hia  capacity  to  inherit  and  transmit  inhet^ 
itances.  •  •  •  The  bastard  Is  not  re- 
stricted to  an  Inheritance  from  the  mother 
or  through  the  mother  in  the  direct  line,  but 
he  may  take  an  inheritance  on  the  part  of 
the  mother  from  the  collateral  line."  And 
Judge  Tucker,  after  a  vigorous  analysis  of 
the  statute,  reaches  the  same  conclusion,  and 
says  of  the  case  of  Stevenson  v.  SulUvant 
5  Wheat  207,  6  L.  Ed.  70:  "That  case  Is,  I 
think,  so  obviously  erroneous  In  its  total  ex- 
clusion of  collaterals  that  I  decline  to  follow 
it,  notwithstanding  the  high  respect  which  is 
due  to  the  able  bench  by  which  the  decision 
was  pronounced.  It  has  been  truly  said,  too, 
to  have  no  binding  authority  upon  us.  On 
the  contrary,  the  supreme  court  defers  to  the 
judgment  of  this  court  In  the  construction 
which  it  gives  to  Virginia  statutes."  This 
case  was  followed  in  the  subsequent  cases  of 
Hepburn  y.  Dundas,  13  Orat  219,  decided  In 
1856,  and  In  Bennett  v.  Toler,  15  Orat  588, 
78  Am.  Dec.  638,  decided  in  1860,  and  Is  the 
established  law  on  the  subject  in  Virginia, 
whence  this  statute  came  to  us,  as  it  did  to 
Kentucky  and  Ohio.  In  the  case  of  Little's 
Lessee  v.  Lake,  8  Obio,  289,  decided  by  the 
supreme  court  of  that  state  in  1838  it  was 
held,  on  the  authority  of  Stevenson  v.  Sulll- 
vant, that  the  estate  of  an  intestate  bastard 
decedent  without  issue,  who  had  suryived  bis 
mother,  did  not  pass  to  the  maternal  line  un- 
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der  this  Btatnte.  Altbongh  this  ruling  was  In 
fact  OTerturned  by  a  statute  of  Ohio  passed 
tai  1868,  jet  In  tbe  case  of  Lewis  t.  Butsler, 
4  Ohio  St  354,  decided  by  the  supreme  court 
of  that  state  In  1864,  the  decisions  in  Ste- 
venson V.  Sulllvant  and  Little's  Lessee  y. 
Lake  were  reversed  and  overruled;  Ranney, 
J.,  who  delivered  the  opinion  of  the  court, 
saying  In  the  course  of  the  opinion:  "The 
narrow  construction  adopted  in  both  these 
cases  is  said  to  be  founded  upon  the  settled 
meaning  of  the  expression ' 'ex  parte  mater- 
na,'  when  used  in  reference  to  the  course  of 
descent  of  real  property  In  the  Bngllsh  law. 
I  may  not  fully  understand  what  rule  Is 
Intended  to  be  here  invoked.  I  know  of 
none  but  that  strict  rule  of  feudal  policy  em- 
bodied In  the  fifth  canon  of  descents,  which 
confined  the  estate  to  the  blood  of  tbe  first 
purchaser.  If  the  estate  came  through  the 
paternal  line  to  the  person  last  seised,  it 
should  never  descend  to  one  in  the  maternal; 
and,  e  converso.  If  it  came  through  tbe 
maternal  line^  It  should  never  descend  to  one 
In  the  paternal,  but  dionld  rather  escheat 
to  the  lord  of  the  fee.  Very  anciently,  It  Is 
true,  a  feudum  novum  could  only  descend  to 
tbe  lineal  descendants  of  the  first  acquirer. 
Bat  more  than  a  century  before  the  passage 
of  our  statute  this  harsh  rule  of  a  military 
system  had  been  entirely  abrogated  In  Eng- 
land, first  by  granting  a  feudum  novum  to 
be  held  ut  feudum  antiquum,  and  finally  by 
considering  every  acquisition  of  an  estate 
in  fee  simple  by  purchase  as  a  feudum  an- 
tiquum, or  feud  of  indefinite  antiquity; 
thereby  enabling  tbe  collateral  kindred  of 
the  grantee,  or  descendants  from  any  of  his 
lineal  ancestors,  by  whom  tbe  lands  might 
possibly  have  been  purchased,  to  succeed  to 
the  Inheritance.  8  Cmlse,  Dig.  380.  But  let 
it  be  granted  (what,  I  think,  no  amount  of 
industry  could  prove)  that  a  part  of  the  lan- 
guage of  oiu:  statute  is  a  tolerable  transla- 
tion of  words  which  Imported  an  exclusion 
of  collaterals  in  the  English  law;  and  still 
but  little  is  done  towards  arriving  at  the 
intention  of  the  plain  men  who  passed  the 
act  of  1881,  four-fifths  of  whom  were  Igno- 
rant of  the  existence  of  any  such  rule,  and 
of  tbe  language  In  which  it  Is  expressed.  To 
find  what  they  intended,  it  Is  necessary  to 
consider  all  they  have  said,  and  to  Interpret 
it  In  accordance  with  the  usual  and  ordinary 
signification  of  the  language  employed.  When 
this  is  done,  I  find  it  impossible  to  doubt 
that  it  was  intended  to  abrogate  the  com- 
mon-law doctrine,  so  far  as  to  declare  that 
the  bastard,  instead  of  being  nuUius  Alius, 
should  thereafter,  in  law  as  In  fact,  be  the 
son  of  his  mother,  and,  as  such,  not  only 
capable  of  receiving  inheritance  directly 
from  her,  and  of  transmitting  inheritance 
directly  to  her,  but  also,  through  her  as  the 
common  ancestor,  from  or  to  any  one  of  her 
blood,  'in  like  manner,'  to  use  the  language 
of  the  statute,  'as  if  he  had  been  born  in 
lawful  wedloclc'    I  find  myself  confirmed  in 


the  view  I  have  expressed  by  tbe  nnanimons 
Judgment  of  the  supreme  conrt  of  Vennont 
In  Town  of  Burlington  v.  Fosby,  6  Vt  88. 
27  Am.  Dec.  635,  upon  a  statute  nearly  Iden- 
tical with  ours;  and  by  the  weighty  opinion 
of  Ohlef  Justice  Beeve  In  bis  treatise  on  tbe 
law  of  descents  (page  96),  where  he  says: 
'By  the  term  "on  the  part  of  the  mother" 
we  are  to  understand  not  only  that  the  moth- 
er may  inherit  to  the  illegitimate  children, 
and  the  Illegitimate  to  the  mother;  but  ttiat 
any  relative  on  the  part  of  the  mother  may 
Inherit  to  the  Illegitimate  child,  and  the  ille- 
gitimate child  may  inherit  to  any  relative 
on  the  part  of  the  mother.'  " 

This  was  the  state  of  the  adjudications  on 
this  statute  when  the  case  of  Benfs  Adm'r 
V.  St.  Vrain,  SO  Mo.  268,  was  decided  by  this 
court  In  1860,  in  which,  upon  the  authority 
of  the  cases  of  Stevenson  v.  Sulllvant,  6 
Wheat  260,  6  L.  Ed.  70,  Little's  Lessee  T. 
Lake,  8  Ohio,  289,  and  Remmlngton  v.  Lew- 
is, 8  B.  Mon.  606,  it  was  held  that  this  stat- 
ute did  not  render  a  bastard  capable  of 
transmitting  an  estate  by  descent  to  bis 
mother  or  to  his  illegitimate  brothers.  In 
this  decision  neither  the  Virginia  cases  afore- 
said, nor  the  later  Ohio  case  repudiating  the 
doctrine  of  the  Stevenson  Case,  are  men- 
tioned either  in  tbe  opinion  or  briefs  of  coun- 
sel. The  amendment  of  1865,  by  which,  in 
express  terms,  the  bastard  was  made  cap- 
able of  transmitting  his  estate  by  descent  to 
his  mother,  was  the  answer  returned  by  the 
legislature  to  the  construction  of  the  stat- 
ute in  this  case,  and  since  the  ruling  upon 
the  facts  then  in  Judgment  was  thus  over- 
turned by  legislative  action  this  statute  has 
been  before  this  court  directly  in  but  one 
case  (Marshall  v.  Railroad  Co.,  120  Mo.  275. 
25  S.  W.  179,  decided  in  1803),  in  which  we 
held  that  the  mother  had  a  right  of  actioD 
under  our  statute  for  damages  for  the  death 
of  her  bastard  son,  and  said,  speaking  of  this 
statute,  per  Black,  P.  J.:  "This  section  does 
not  It  is  true,  legitimate  a  bastard,  bat  It 
concedes  to  him  Inheritable  blood  on  Om 
mother's  side.  Instead  of  being  the  son  of 
nobody,  as  at  common  law,  he  has  a  mother, 
who  is  recognized  as  such  by  our  laws." 
Incidentally  this  ruling  was  approved,  and 
a  liberal  construction  of  this  statute  com- 
mended. In  the  subsequent  case  of  Green  t. 
Green,  126  Mo.  17,  28  S.  W.  762,  1008. 

Thus  far  our  attention  has  been  db%cted 
to  this  particular  statute  emanating  from 
Virginia,  and  Ingrafted  alike  upon  the  stat- 
ute of  descents  of  Kentucky,  Ohio,  and  Mis- 
souri. There  is  perhaps,  however,  not  a  state 
In  the  Union  la  which  a  statute  of  a  similar 
character  has  not  been  enacted  to  relieve  a 
class  of  beings  who,  under  the  harsh  max- 
ims of  the  common  law,  were  made  to  bear 
the  iniquities  of  their  parents.  24  Am.  & 
Eng.  Enc.  Law,  414;  Schouler,  Dom.  ReL 
i  277;  2  Kent,  Oomm.  {  209.  This  legisla- 
tion. In  the  language  of  Chancellor  Kent, 
"rests  upon  the  principle  that  the  relation  of 
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parent  and  child,  which  exlstB  In  this  an- 
liaiipT  caae  In  all  Its  native  and  btndl&g 
force,  oo^t  to  i>rodnce  the  ordlnaty  legal 
eooseqnences  of  that  ctnaangnlnity." 

Under  any  and  all  of  these  statntea,  and  of 
the  rulings  of  the  conrtB  therenpon,  the  plain- 
tiff In  this  case,  tf  his  mother  had  snrrlved 
her  brother,  would  unquestionably  have  In- 
herited from  or  through  her  an  undivided 
fourth  Interest  In  the  real  estate  In  question. 
But  she  having  died  first,  under  the  ruling 
In  the  Stevenswi  and  the  earlier  Ohio  and 
tlie  Kentucky  cases  he  Inherits  through  her 
nothing  from  his  mother's  brother,  and  has 
no  Interest  in  the  premises,  although  he  la,  in 
flie  language  of  the  statute,  "the  descendant" 
of  the  Intestate's  sister,  and  the  statute  de- 
clares him  "capable  of  inheriting  on  the  part 
of  his  mother  In  like  manner  as  If  he  had 
beei  lawfully  begotten  of  her."  Reasoning 
upon  the  same  lines  as  In  those  cases,  sim- 
ilar roliogs  have  been  made  upon  statutes 
mbstantlally  the  same  in  other  states,  Pratt 
7.  Atwood,  lOB  Masa.  40;  CnrtlB  v.  Hewlns, 
11  Mete.  (Mass.)  294;  Williams  v.  Kimball, 
as  Fla.  SO,  16  South.  783,  26  L.  B.  A.  746^ 
48  Am.  St  Rep.  238.  On  the  other  hand, 
under  the  mllngs  In  the  Virginia,  the  later 
Ohio,  and  Vermont  cases  dted,  the  fact  of 
deaeent  cast  after  the  death  of  the  mother 
would  make  no  dUference  In  his  right  of  In- 
heritance, and  he  would  take  the  same  In- 
terest In  his  uncle's  real  estate  as  he  would 
have  taken  If  his  mother  had  survived  her 
bnOier.  In  many  other  states  having  stat- 
utes substantially  the  same  as  the  Virginia 
atatnte,— and  none  others  need  be  considered, 
-like  rulings  have  been  made.  Briggs  v. 
Greene,  10  B.  I.  49S;  McGuire  v.  Brown,  41 
Iowa.  fltSO;  Oregley  r.  JaekMm,  88  Ark.  487; 
Sutler  V.  Land  Co.,  84  Ala.  384,  4  South. 
676.  And  under  the  mllngs  of  the  supreme 
ooort  of  the  state  of  Connecticut  on  the  gen- 
oal  statutes  of  descents  of  that  state.  In 
which  no  such  provision  for  tJiis  class  of  per- 
(ons  is  made,  it  la  held  mat  Illegitimate 
chndrte  may  inherit  to  the  mother,  or  to 
any  rdatlre  lineal  or  collateral  on  the  moth- 
Vs  sUe.  Dickinson's  Appeal,  42  Conn.  491, 
19  Am.  Bep.  658:  Heath  v.  White,  6  Conn. 
228;  %t>wn  r.  Dye,  2  Boot,  280.  In  Brigga 
V.  Greene,  supra.  It  is  aald  by  the  supreme 
court  of  Bbode  Island,  speaking  through 
Brayton,  C.  J.:  "As  the  bastard  had  no  blood 
which  could  give  him  kindred  In  any  degree 
as  ascertained  by  the  common  law  or  by  the 
statnte,  be  was  equally  incapable  ot  inherit- 
ing by  any  of  those  rules.  Neither  was  he 
capable  of  transmitting  Inheritance.  Kin- 
dred only  were  capaUe  ot  transmitting  it 
This  he  wanted,  and  for  want  of  It  the  cur- 
rent  of  descent  was  obstructed  and  stopped 
to  leaching  him,  and  there  was  none  to  flow 
tram  him  to  carry  the  Inheritance.  It  could 
not  be  made  to  flow  until  the  blood  In  hie 
veins  was  made  capable  of  giving  him  kin- 
dred. To  remove  the  disability,  and  to  en- 
able him  to  inhorit  and  transmit  Inheritance 


collaterally  whidi  be  could  do  lineally  to  bis 
descendants,  the  only  kin  which  he  had,  the 
seventh  section  of  the  statnte  provides, 
'Bastards  shall  be  capable  of  Inheriting  or 
transmitting  inheritance,  on  the  part  of  their 
mother  In  like  manner  as  if  they  had  been 
lawfully  begotten  of  such  mother.'  They 
shall  Inherit  as  the  same  mother's  legitimate 
children  might  The  Illegitimate  are  put  up- 
on the  same  footing  as  the  legitimate  for  the 
purpose  of  Inheritance,  and  for  this  purpose 
are  legitimate.  They  have  then  all  the  same 
kindred  as  her  legitimate  children  have,  and 
when  those  bom  In  lawful  wedlock  take  by 
descent  according  to  degrees  prescribed  by 
stetute,  the  others  take  alsa  The  kindred 
of  both  is  to  be  traced  by  the  same  blood,— 
the  blood  of  the  mother,  which  is  now,  by 
the  statute,  theirs  also.  A  bastard  still  can 
Inherit  only  as  he  has  the  blood  of  his  moth- 
er. His  kindred  kinship  can  be  traced  only 
by  it  He  has  no  other  blood,— none  of  the 
father."  In  HcOulre  v.  Brown,  supra,  it  was 
held  by  the  supreme  court  of  Iowa  that  "an 
Illegitimate  child  inherits  from  the  mother, 
and  the  fact  of  her  death  before  descent  cast 
will  not  prevent  the  child  from  Inheriting 
her  share  of  the  estete."  In  Oregley  v.  Jack- 
son, supra,  It  Is  said  by  the  supreme  court  of 
Arkansas,  per  Blaken,  J.:  "IiOgitlmate  chil- 
dren of  the  mother  may  transmit  an  Inherit- 
ance to  any  and  all  collateral  relations  on 
the  mother's  side  who  are  of  her  blood,  and 
so  may  her  illegitimate  children.  This  com- 
stmctlon  Is  too  obvious  to  allow  any  serious 
consideration  of  the  suggestion  that  the  stat- 
nte was  meant  *to  confine  Inheritances  of  Il- 
legitimate children  to  or  from  the  mother,  or 
through  her  In  the  direct  ascending  or  de- 
scending line.  'On  the  part  of  the  mother' 
means  the  mother's  side  of  the  genealogical 
tree."  In  Butler  v.  I^and  Co.,  supra,  In  which 
It  was  held  by  the  supreme  court  of  Ala- 
bama that  bastard  children  are  capable  of 
transmitting  Inheritance  on  the  part  of  the 
mother,  and  when  a  bastard  dies  Intestate, 
leaving  a  bastard  sister  by  the  same  motho*, 
her  estate  will  pass  to  that  sister,  Sommer- 
vllle,  J.,  who  delivered  the  opinion  of  the 
court,  after  reviewing  the  cases,  in  closing 
says:  "Opposed  to  this  view  Is  the  case  of 
Benfs  Adm'r  v.  St  Vrain,  80  Mo.  268,  de- 
cided In  1860,  which  follows  the  United 
Stetes  supreme  court  [Stevenson  v.  Sullivant 
snpra],  without  noticing  the  Virginia  deci- 
sions, and  Bemmington  v.  Lewis,  8  B.  Mon. 
606,  decided  in  1848,  which  omits  to  notice 
any  of  the  foreg^olng  cases.  We  adopt  the 
view  of  the  Virginia  court  as  being  more  in 
accordance  with  the  principles  of  Justice,  and 
the  enlightened  and  liberal  policy  of  modem 
legislation  on  this  subject." 

In  view  of  what  has  been  said,  we  do  not 
think  that  the  sanction  given  by  this  court 
in  Benfs  Adm'r  v.  St.  Vraln  to  the  doctrine 
of  the  case  of  Stevenson  v.  Sullivant  ought 
to  preclude  us  from  adopting  the  same  ra- 
tional, enlightoied,  and  humane  construction 
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ot  tbls  Btatnte  given  It  by  the  highest  court 
of  the  state  from  which  It  emanated,  sup- 
ported aa  It  Is  by  mich  an  array  of  authority, 
and  so  obvloiialy  In  accord  with  the  letter 
and  spirit  of  the  statute,  as  indicated  In  the 
more  recent  case  of  Marshall  v.  Railroad 
Co.,  120  Mo.  276,  26  &  W.  179.  Hence  we 
conclude  that  under  the  statute  the  plaintiff, 
being  the  son  of  his  mother  as  'if  he  had 
been  lawfully  begotten  of  her,"  has  inherit- 
able blood  on  her  side,  which  entitles  him 
to  take  by  descent  an  undivided  one-fourth 
Interest  in  the  real  estate  described  bi  the  pe- 
tition, of  which  his  mother's  teother,  the  said 
AlTln  W.  Moore,  died  seised  and  possessed, 
and  to  partition  thereof  accordingly. 

The  Judgment  of  the  circuit  court  will 
therefore  be  reversed,  and  the  cause  be  re- 
manded to  said  court  to  be  proceeded  with 
in  accordance  with  the  views  expressed  In 
this  <q;>lnlon.    All  concur. 


WEILLS  V.  PORTBB. 

(Supreme  Court  of  Missonrl,  Division  No.  1. 
June  18,  1902.) 

CONTRACTS— BAILMENT-SAUB-COM- 

STRUCnON. 
A  miller  gave  plaintiff  a  certificate  recit- 
ing that  he  had  deposited  at  the  mill  a  certain 
amount  of  wheat,  for  which  a  certain  amount 
of  flour  was  due  liim  on  preaentment  ot  the 
certificate.  The  certificate  provided  that  the 
miller  should  not  be  responsible  for  loss  ot 
deposit  in  case  of  fire.  Held,  that  there  could 
be  no  recovery  under  the  certificate  for  the 
flour  left  at  the  mill  and  8ub|equentl7  burned. 

Appeal  from  chrcult  court,  Henry  county; 
J.  H.  Lay,  Judge. 

Action  by  Thomas  W.  Wdls  agataist  Wil- 
liam Porter.  There  was  Judgment  for  de- 
fendant, and  the  Kansas  City  court  of  ap- 
peals certifies  the  case  to  the  supreme  court 
Affirmed. 

O.  A.  Calvird,  for  appellant  Jas.  Parks  & 
Son,  for  respondent 

BRACB,  P.  J.  This  case  is  certified  here 
by  the  Kansas  City  court  of  appeals  on  the 
ground  that  one  of  the  Judges  of  said  court 
deems  the  decision  therein  contrary  to  the 
previous  decision  ot  the  St  Louis  oonrt  of 
appeals  in  O'Neal  v.  Stone,  79  Mo.  App.  279. 
The  opinion  of  Judge  GUI,  deciding  the  case, 
In  which  all  the  other  Judges  concurred,  is  as 
follows: 

"The  defendant  was  proprietor  of  a  flour- 
ing mill  at  Crich,  In  Henry  county.  In  deal- 
ing with  the  farmers  of  that  vicinity,  they 
would  bring  their  wheat  or  at  least  such  as 
they  needed  for  their  own  use,  and  defend- 
ant would  receive  the  same,  and  execute  to 
them  certificates  showing  the  amount  of  grain 
received,  and  what  amount  of  flour  and  bran 
each  was  entitled  to  get  on  demand.  As 
flotv  was  furnished  from  time  to  time,  the 
amount  would  be  indorsed  on  the  certificate. 
Two  of  these  certificates  of  deposit  furnish 


the  basis  of  this  action.  One  was  issued  to 
plaintiff  Wells,  and  was  as  follows:  'Certif- 
icate of  Deposit  Issned  by  Urteb  Roller  ICills. 
This  is  to  certify  that  Mr.  T.  W.  Wdls  has 
deposited  at  the  tJrich  RoUer  MiOs  76  bushels 

and  lbs.  of  wheat  for  which  Is  due 

him  2,432  lbs.  of  flour  and  760  lbs.  of  bran 
when  this  certificate  is  presented  at  the  mllL 
Am  not  responsible  for  deposit  in  case  of  fire 
or  accident  Wm.  Porter,  Prop.'  Under  this 
certificate  of  deposit  there  was  delivered  to 
plaintiff  flour  and  bran  at  the  dates  Indorsed 
thereon,— 600  IIml  of  flour  and  256  lbs.  of  bran. 
Every  time  he  came  for  the  flour  and  bran 
and  presented  his  certificate  at  the  mill,  he 
received  such  flour  and  bran  in  such  quan- 
tities as  he  desired.  This  action  is  for  flour 
and  bran  not  asked  for  or  demanded,  but  left 
at  the  mill  by  plaintiff  imder  the  arrange- 
ment alMve  indicated  until  the  mill  and  Its 
contents  were  destroyed  by  Are  In  May,  1800. 
The  second  certificate  was  issued  to  one  Peek 
for  wheat  left  by  him  at  the  mill,  and  a  por- 
tion of  the  flour  contracted  tor  was  delivered 
from  time  to  time,  but  when  the  mill  was 
destroyed  there  was  still  a  balance  to  his  cred- 
it The  certificates  in  the  two  cases  were 
substantially  the  same,  except  as  to  the  name 
of  depositor  and  amount  of  wheat  flour,  etc., 
and  on  the  face  of  the  latter  was  Indorsed 
the  words:  'Depositors  assume  all  risk  of 
flre,  lightning,  and  tornado.  [Signed]  Wm. 
Porter,  Prop.'  To  save  a  multiplicity  of 
suits,  doubtless.  Peek  assigned  his  claim  to 
Wells,  and  hence  this  action  is  grounded  on 
the  two  deposits.  It  Is  conceded  that  when 
the  mill  burned  there  was  a  large  quantity  of 
flour  and  bran  on  hand,— more  than  sufficient 
to  answer  Hue  demands  of  all  such  depositors, 
—and  that  the  mill  and  contents  were  de- 
stroyed without  any  n^Ugence  or  fault  on 
the  part  of  defendant  On  this  state  of  facts, 
the  trial  court  directed  a  verdict  for  defend- 
ant and  from  a  Judgment  in  the  latter's  fa- 
vor, plaintiff  appealed. 

"(1)  The  Judgment  here  is  fOr  the  right 
party,  and  will  be  affirmed.  The  paper  ex- 
ecuted when  the  wheat  was  delivered  at  de- 
fendant's mill  shows  clearly  that  the  parties 
intended  that  the  flour  and  bran  to  be  taken 
in  exchange  for  the  wheat  was  to  l>e  held 
at  the  depositor's  risk  of  destruction  by  Ore. 
It  is  immaterial  whether  the  transaction  be 
considered  one  of  bailment  sale,  or  exchange, 
whether  it  was  intended  that  title  of  the 
wheat  passed  immediately  on  placing  it  In 
defendant's  bins,  or  whether  pn^perty  in  the 
flour  to  be  taken  in  exchange  was  vested  in 
the  depositor  then,  or  was  to  become  vested 
in  the  futuie.  The  contract  remains  the 
same,  to  wit  that  if  the  flour  and  bran  held 
in  the  mill  to  answer  the  demands  for  such 
depositors  should  be  destroyed  by  fire.  It 
should  be  the  loes  of  such  depositors,  to  the 
extent  of  whatever  balance  they  might  then 
have  there  to  their  credit  This  is  the  plain 
meaning  of  the  contract  entered  into  by  the 
parties  at  the  time.    This  being  so,  plaintiff 
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tannot  now  be  heart  to  the  contruj.  | 
Whether  lenaonable  or  nnreasonable,  It  mat- 
ten  not  lite  pardes  made  the  contract,  and 
mnst  abide  by  It.  The  plaintiff  and  his  as- 
lignor  agreed  that  defendant  'shonld  not  be 
responsible  for  deiMMlt  In  case  of  Are.'  The 
deiMsltorg  'assumed  all  risk  of  fire.'  The 
cases  of  Martin  y.  IflU  Co.,  49  Mo.  App.  23, 
ud  O'Neal  t.  Stone  (St  Lonis  court  of  ai>- 
peab)  2  Mo.  App.  Rep'r,  401,  do  not  save 
{dalnturs  case.  The  provlslcms  of  contract, 
(ocb  as  we  have  here,  were  not  passed  on  in 
either  of  those  cases.  They  were  made  to 
tnrn  oq  the  question  as  to  where  was  the  title 
of  the  deposited  wheat  at  the  date  of  the 
fire.  In  the  absence  of  a  contract  to  the  con- 
tnry,  the  loss  was  held  to  follow  ownership. 
The  wheat  was  held  to  pass  by  sale  or  ex- 
<±ange;  that  there  was  no  bailment  While 
here  we  are  not  concerned  with  the  question 
whether  the  transaction  was  a  sale,  exchange, 
«r  bailment  It  la  sufficient  whatever  it  may 
be,  that  a  contract  was  made  that  imposed 
the  loss  of  the  flour  and  bran  on  the  party 
leaving  the  wheat  at  the  mill  (the  'depositor"), 
whether  he  be  a  bailor  or  vendor. 

"^t  results,  then,  that  the  judgment  which 
was  for  the  defendant  should  be  affirmed, 
and  it  is  so  ordored.    All  concur." 

The  case  of  O'Neal  v.  Stone,  TO  Mo.  App. 
279;  was  tried  In  the  circuit  court  before  the 
court  without  a  Jury;  finding  and  Judgment 
for  th«  plaintiff,  and  defendant  appealed. 
The  question  presented  for  the  dedslon  of  the 
eomt  of  appeals  Is  thus  stated  by  that  court: 
"Ho  declarations  of  law  were  asked  or  given 
<«  the  part  of  the  plaintiff.  The  defodant 
asked  nnmatwa  Instructions,  all  of  which 
bat  one  were  refused,  and  that  given  only  in 
modified  form.  IVom  this  action  of  the  court 
ve  are  reasonably  informed  that  the  court 
foond  ftom  the  evidence  that  fihe  deposits  of 
wheat  made  by  the  plaintiff  and  his  assign- 
or were  In  fact  sales,  and  not  bailments." 
npoD  the  que«tloa  thus  presented  the  ruling 
of  the  court  was  as  follows:  "We  agree 
with  the  learned  circuit  Judge  that  the  sev- 
oal  transactiona  counted  upon  In  the  plaln- 
iiCs  petition  were  sales,  and  not  bailments, 
and  that  the  loss  by  flre  most  fall  upon  the 
ilefeodant,  and  not  npon  the  depositors. 
Jndgmoit  affirmed.  AH  concur."  In  that 
ease  the  action  was  on  ten  certificates  of 
deposit  of  wheat  On  the  backs  of  eight  of 
them  was  the  following  printed  Indorsement: 
"Owaets  assume  all  risk  by  fire."  And  in 
the  body  of  the  other  two  was  contained  the 
following  clause:  Said  depositor  "agrees  to 
assume  all  damages  by  fire,  lightning,  torna- 
do, and  all  causes  unavoidable  by  said  B.  CX 
Stones"  In  the  (pinion  not  one  word  is  said 
about  the  bearing  of  these  parts  of  the  con- 
tracts upon  the  defendant's  liability.  The 
wb(rie  opinion,  from  the  statement  of  the 
qoestlan  to  the  ruling.  Is  devoted  to  the 
BuUntenance  of  the  proposition  that  the  con- 
tracls  were  bailments,  and  the  ruling  is  made 
sa  the  necessary   sequence  thereof.    Hence 


Judge  OlII  la  right  In  saying  It  waa  "^ade  to 
turn  on  the  question  as  to  where  was  the 
title  of  the  deposited  wheat  at  the  date  of 
the  flre,"  and  that  the  holding  was  that  it 
passed  by  "sale  or  exchange,"  there  was  no 
"bailment"  and  the  loss  followed  the  "own- 
ership." Whatever  may  be  said  of  the  dis- 
position of  that  case  by  this  ruling,  "it  hath 
this  extent,  no  more,"  and  "did  not  save 
plaintiff's  case."  For  we  agree  with  the 
Kansas  City  court  of  appeals  that,  whatever 
name  may  be  given  to  the  contracts  In  this 
case,— whether  "sale,"  "exchange,"  or  "bail- 
ment,"—it  la  sufficient  "that  a  contract  was 
made  that  imposed  the  loss  of  the  flour  and 
bran  on  the  party  leaving  the  wheat  at  the 
mill  (the  'depositor"),  whether  he  be  bailor  or 
vendor."  If  anything  in  the  decision  in  the 
case  of  O'Neal  v.  Stone  seems  to  conflict  with 
the  ruling  of  the  Kansas  City  court  of  ap- 
I)eals  In  this  case,  it  ought  to  be  disregarded. 
Hence,  for  the  reasons  given  by  that  court 
In  Its  opinion,  the  Judgment  of  the  circuit 
court  is  affirmed.    All  concur. 


KANSAS  Cmr  V.  S(3AKRITT  et  aL 

(Supreme  Court  of  Missouri,  Divlston  No.  X 

June  18k  1002.) 

CBMBTBRT— DBDICATION— I.BOAL  TITLB— AD- 
VBRSB  P0BSES8I0N  —  ABANDONMENT  -  BVI- 
DBNCB-DEBDS  —  ANCIBNT  DOCUUBNT  —  AP- 
PBAL-OBJBCnON  IN  TRIAL  COURT. 

LA  square  was  marked,  "Donated  for 
graveyard,"  on  an  original  plat  filed  by  the 
owner  with  the  recorder  of  deeds.  Five  years 
later  a  dty  was  incorporated,  iudoding  with- 
in its  limits  the  graveyard.  Btld,  that  the  le- 
gal title  to  the  sqnare  remained  in  the  orig- 
inal owners,  subject  to  the  use  of  the  public, 
for  the  purpose  of  dedication;  It  not  having 
passed  to  the  city  by  dedication,  as  the  latter 
was  not  in  existence  at  that  time. 

2.  A  dty  holding  land  as  trustee  for  the  use 
of  the  public  as  a  cemetery  cannot  at  the  same 
time  hold  it  adversely  and  for  its  own  benefit. 

3.  In  1847  a  sqnare  of  land  waa  "donated 
tor  graveyard"  by  the  original  owners,  which 
later  became  part  of  a  city.  In  an  action  in 
1874  the  dty  disclaimed  ownership  in  fee,  and 
in  another  suit  in  1884,  averred  by  its  an- 
swer that  the  square  was  a  graveyard;  and 
its  counsel  in  open  conrt  dedared  that  the  dty 
did  not  claim  the  square,  and  never  expected 
to  get  it,  but  did  claim  it  as  a  graveyard,  and 
had  the  right  to  bury  there.  Beld  not  to  show 
an  intent  to  hold  adversely. 

4.  The  mere  passage  of  a  city  ordinance  pro- 
hibiting future  interments  in  a  graveyard  did 
not  constitute  an  abandonment  thereof,  espe- 
dally  where  the  bodies  were  not  removed  for 
21  years. 

6.  The  proximity  of  laud  to  a  square  donated 
for  a  graveyard  does  not  so  enhance  its  value 
as  to  prevent  possession  of  the  square  from 
reverting  to  the  original  owners  after  an  aban- 
donment thereof  for  burial  purposes. 

6.  Where  a  conrt  of  general  jurisdiction  had 
jurisdiction  over  both  persons  and  subject- 
matter  in  partition  proceedings,  it  will  be  pre- 
sumed that  all  the  necessary  persons  were 
made  parties,  and  that  the  sale  was  confirmed, 
in  the  absence  of  any  statement  in  tlie  record 
in  relation  thereto;  and  a  deed  of  such  parti- 
tion was  properly  received  in  evidence. 

7.  A  plaintiff  in  ejectment,  claiming  title  by 
adverse  possession,  cannot  object  to  the  recep- 
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tk>n   In   evidence  «f  the  deed  fhrongh  nMeh 
defendant  claimi. 

8.  A  deed  executed  more  than  60  jrean  be- 
fore t)eing  ofCered  in  eyidence,  and  which  came 
from  the  proper  custody,  is  admissible  as  an 
ancient   document. 

9.  An  objection  to  evidence  "that  the  offer 
was  too  general"  raises  no  question  tor  re- 
view. 

10.  Where  the  parties  agreed  In  open  court 
that  either  might  use  as  evidence  parts  of  a 
transcript  of  a  former  action,  subject  to  ob- 
jections as  to  relevancy,  materiality,  etc.,  the 
reception  of  such  transcript  will  not  be  re- 
viewed in  the  absence  of  any  objection  there- 
to. 

Appeal  from  circnit  court,  Clay  county; 
B.  J.  BroadduB,  Judge. 

Ejectment  by  the  city  of  Kansas  Olty 
against  B.  L.  Scarritt  and  others.  From  a 
Judgment  In  favor  of  defendants,  plaintiff 
appeals.    Affirmed. 

U.  B.  MIddlebrook  and  John  Muckle,  for 
appellant  Scarritt  Griffith  &  Jones,  Mr. 
Wallace,  John  W.  Noble,  H.  A.  Loevy,  and 
H.  F.  Slmrall,  for  respondents. 

SHBBWOOD,  J.  BJectment  for  that  cer- 
tain block  of  ground  In  Kansas  City  bound- 
ed by  Missouri  avenue,  Locust  street,  Inde- 
pendence avenue,  and  Oak  street,  which  was 
formerly  the  subject  of  controversy  In  Camp- 
bell V.  City  of  Kansas,  102  Mo.  326,  13  S. 
W.  897,  10  L.  R.  A.  693.  Ouster  laid  as  of 
December  19,  1890,  and  damages  In  tbe  sum 
of  $10,000  demanded.  Defendants  in  this 
action,  or  their  predecessors  In  Interest  were 
plaintiffs  In  the  former  case,  and  were  put 
In  possession  under  a  writ  of  restitution  up- 
on final  determination  of  tbe  former  action. 
Shortly  after  such  restitution,  plaintiff  re- 
newed the  legal  contest  by  bringing  the  pres- 
ent possessory  action  to  recover  poMession  of 
the  premises  thus  lost,  but  upon  the  re- 
sultant trial  again  suffered  defeat  and  now, 
for  the  second  time,  questions  the  correct- 
ness of  such  outcome  by  this  appeal. 

The  facts  out  of  which  this  litigation  arose 
are  briefly  as  follows:  In  1848  John  O.  Mc- 
Coy and  others  acquired  at  a  partition  sale 
a  tract  of  land  which  Included  within  its 
bounds  the  locus  in  quo.  In  June,  1847, 
McCoy  made  a  plat  of  the  part  of  tbe  prop- 
erty which  he  and  his  associates  had  ac- 
quired, laying  off  160  lots  for  sale,  and  di- 
viding the  balance  of  tbe  tract  Into  portions, 
which  be  designated  as  "lands."  One  of 
these  "lands"  was  No.  21  upon  tbe  plat  and 
la  tbe  same  property  now  In  dispute.  In 
the  following  September  these  so-called  lands 
were  divided  among  the  14  proprietors,  and 
that  land  No.  21  was  marked  on  the  plat  by 
McCoy,  "Donated  for  graveyard."  The  plat 
was  never  signed  or  acknowledged  by  any 
one,  but  two  years  later  was  deposited  in 
the  office  of  tbe  recorder  of  deeds.  It  seems 
from  tbe  evidence  that  even  before  this  do- 
nation tbe  property  bad  been  used  for  the 
Interment  of  human  bodies,  and  was  so  used 
by  the  general  public  until  1857,  and  oc- 
casionally  burials   took   place  there  np  to 


1862.  Tbe  plaintiff  city  was  taicorpamted  in 
February,  1868,  and  this  particular  plot  of 
ground  was  Included  within  Its  corporate 
limits.  In  October,  1867,  tbe  city  passed  an 
OEdinance  prohibiting  further  interments  In 
this  graveyard,  and  declaring  it  vacated  for 
burial  purposes,  but  It  appears  tiiat  at  that 
time  none  of  tbe  already  Interred  bodies  Tvere 
removed.  Until  1866  tbe  plot  seems  to  bav* 
remained  in  unchanged  condition,  except  tbat 
during  the  war  It  was  much  neglected,  and 
some  of  tbe  tombstones  and  fences  broken 
down.  About  tbe  latter  year  some  of  tbe 
bodies  were  removed  to  other  places  of  aepnl- 
ture,  and  in  1870  tbe  city  inclosed  tbe  grave- 
yard with  a  plank  fence,  which  remained 
standing  but  a  year  or  two.  Between  1872 
and  1874  tbe  city  undertook  to  grade  all  tbe 
streets  about  the  graveyard,  and  in  so  do- 
ing all  of  tbe  old  fence  which  remained  was 
completely  destroyed.  During  tbe  progress 
of  the  work  many  human  remains  were  en- 
countered, and  this  caused  a  removal  of  al- 
most all  of  those  yet  remaining.  From  tbat 
time  forward  tiie  property  presented  the  luual 
appearance  of  a  neglected  graveyard  until 
the  spring  of  1878,  when  the  dty  proceeded  to 
grade  the  'property  to  the  level  of  tbe  estab- 
lished streets  surrounding  it;  using  tbe  pris- 
oners serving  sentences  in  tbe  dty  work- 
house In  performing  tbe  work,  which  was  In 
progress  for  some  time,  but  finally  completed 
during  tbe  Summer  of  1879.  While  it  was 
going  on,  all  the  graves  which  remained 
were  removed.  The  remains  of  those  w^hldi 
could  be  recognized  were  Interred  in  otber 
suitable  places,  and  those  incapable  of  recog- 
nition were  gathered  togetbw  in  boxes.  Aft- 
er completion  of  this  work  all  traces  of  a 
burial  place  were  destroyed,  and  there  was 
no  feature  about  the  property  which  would 
give  a  clue  to  Its  former  or  present  use.  It 
Is  In  evidence,  however,  that  tbe  dty  con- 
ceived the  Idea  of  pladng  monuments  or 
small  slabs  of  stone  underneath  the  surface 
of  the  ground,  for  the  purpose,  as  was  said, 
of  Indicating  tbe  existence  of  graves,  bnt 
nothing  was  left  upon  tbe  surface  whlcb 
might  indicate  the  former  nature  of  the  prop- 
erty; and  after  the  present  defendants  got 
into  possession  a  search  for  bodies  was  made 
under  these  small  pieces  of  stone,  but  no 
traces  were  found  of  either  human  remains, 
or  boxes  In  which  they  might  have  been 
buried.  It  further  appeared  In  evidence  that 
the  city  by  its  ordinance  of  March  6,  1868, 
condemned  an  alley  through  the  center  of 
tbe  block,  and  in  1872,  by  Its  answer  In  a 
certain  cause  then  pending  In  the  drcult 
court  of  Jackson  county,  wherein  one  Grant 
was  plaintiff  and  the  city  defendant  tbe  lat- 
ter averred  "that  the  defendant  has  never 
owned,  and  does  not  now  own.  In  fee  simple 
absolute,  the  lot  or  parcel  of  ground  de- 
8ciil>ed  in  the  petition,  or  any  part  thereof;** 
and  that  upon  the  trial  of  the  former  case, 
to  wit,  that  reported  in  102  Mo.,  IS  8.  W., 
and  10  L.  B.  A.,  supra,  tbe  attont«r  for  tbs 
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dty,  la  iMponae  to  an  offer  of  cortaln  erl- 
dence,  MUd:  "Tbe  dty  doa't  claim  the  square, 
ud  never  ezpecta  to  get  It.  They  claim  It 
as  ft  graTeyard,  and  bare  tbe  right  to  bury 
the/e,  and  people  are  burled  there  now."  On 
behalf  of  defendants  here  It  was  also  shown 
that  In  Its  answer  In  the  Campbell  Case  the 
city  averred  that  "said  land  No.  21  Is  now, 
and  was  since  Jnne,  1847,  and  has  been,  a 
graveyard,  and  that  the  city  of  Kansas  City 
haa  during  the  last  fourteen  years  expended 
large  soma  of  money  In  and  upon  said  grave- 
yard." The  answer  of  all  the  defendants 
save  one,  after  admitting  ijossesslon  and  de- 
nying the  right  of  plaintiff,  set  up  the  fore- 
going action  and  conduct  of  the  city  by  way 
of  estoppel,  and  pleaded  that  since  the  Judg- 
ment In  tbe  former  case  the  plaintiff  had 
aaaesaed  and  ctdlected  special  taxes  and  as- 
sessments against  the  property,  and  had  In 
other  ways  recognized  the  ownership  of  the 
defendants.  Tbe  other  defendant  stood  upon 
a  general  denial.  AJttee  the  city  had  Joined 
issue  by  filing  a  reply  In  the  nature  of  a 
general  denial,  the  venue  was  changed  to 
Clay  county,  where  a  trial  was  had,  with 
the  result  above  stated.  The  city  now  prose- 
cutes its  appeal  from  that  Judgment,  and 
seeks  to  overturn  the  ruling  which  tbe  trial 
court  made  In  accordance  with  the  opinion  of 
this  court  In  Campbell's  Case. 

1.  At  the  outset  it  will  be  seen  that  the 
plaintiff's  claim  is  not  sniworted  by  any  paper 
title,  but  must  rest  either  upon  the  dedication 
of  1847,  ot  adverse  possession  for  the  statutory 
period  after  an  abandonment  of  the  purposes 
to  which  "land  No.  21"  was  dedicated.  Up- 
on its  title,  as  it  makes  it  out  in  evidence,  the 
dty  most  stand  or  fall,  as  It  cannot  derive  any 
lid  In  this  action  from  any  infirmity  of  de- 
fendants' title;  and  it  Is  to  the  forma,  there- 
fore, that  we  first  look.  The  first  proposition 
amounts  to  a  contention  that  the  legal  title 
to  this  property  passed  out  of  the  owners  by 
tbe  dedication  of  1817,  and  that  instead  of 
being  a  donation  for  a  particular  purpose  only, 
or  the  grant  of  an  easement  for  public  use, 
it  was  tbe  transfer  of  a  fee-simple  absolute 
title,  so  that  in  no  event  could  there  be  a 
reversion.  Tbe  argument  itself  suggests  the 
inquiry.  In  whom  did  the  legal  title  vest.  If 
it  passed  out  of  the  original  owners  under  the 
dedication?  It  must  of  necessity  have  vested 
somewhere,  for  It  could  not  remahi  in  sus- 
pense or  abeyance.  Certainly  it  could  not 
have  vested  in  the  city,  because  It  was  not 
thai  in  being,  and  it  is  equally  clear  that 
it  could  not  have  beoi  lodged  in  so  indefinite 
a  grantee  as  the  general  public.  Tbe  only 
possible  conclusion  is  that  reached  by  this 
court  in  tbe  former  case,— that  the  legal  title 
remained  In  tbe  original  owners,  subject  to 
the  nse  of  tbe  public  for  the  purpose  of  the 
dedication;  and,  as  no  subsequent  act  on 
their  part  is  shown  which  could  have  the  ef- 
fect of  a  transfer,  it  must  still  be  in  them,  un- 
less they  have  lost  it  by  the  adverse  poeses- 
sloa  of  plaintiff.    No  legal  legerdemain  could 


devest  them  of  thdr  rights  vrbea  tttt  munici- 
pal corporation  was  subsequently  organised, 
or  at  any  other  time.  In  support  of  this  prop- 
osition, counsel  for  i^aintiff  have  woven  bi 
the  loom  of  their  minds  an  elaborate  and  In- 
genious argument;  but  It  Is  not  In  accord 
with  the  prior  rulings  of  this  court,  which 
have  gone  unchallenged  for  many  years,  nor 
with  the  adjudications  in  other  Jurisdictions, 
and  we  are  conseqaently  unwilling  to  give  it 
sanction.  Dpon  tbe  proposition  as  to  adverse 
possession,  it  Is  only  necessary  to  say  that,  tix 
order  to  support  it,  plaintiff  must  have  shown 
not  only  the  elements  which  are  ordinarily 
usual  and  essential  for  the  establishment  of 
such  a  claim,  but,  in  addition  thereto,  an  open 
and  avowed  repudiation  Of  the  easement,  and 
a  holding  adversely  to  It  for  tbe  statutory 
period.  It  could  not  bold  the  land  as  trustee 
for  tbe  use  of  tbe  public  as  a  cemetery,  and 
at  tbe  same  time  hold  it  adversely  and  for  its 
own  benefit  The  city  does  not  enjoy  any 
greater  privilege  In  this  regard  than  any  other 
litigant,  and  It  has  always  been  held  that  a 
party  In  possession  of  property  In  privity  with 
tbe  rightful  owner,  or  in  accordance  with  the 
terms  of  a  demise  or  grant  from  him,  cannot 
begin  to  bold  adversely  to  him,  or  to  the  terms 
of  the  grant  or  demise,  without  first  laying  a 
foundation  by  ogea  and  explicit  repudiation 
and  denial;  and  this,  too,  accompanied  by 
and  coupled  with  an  abandonment  and  surren- 
der of  the  premises,  and  then  a  resumption  of 
them  under  claim  of  the  adverse  right  Illus- 
trations and  Instances  of  this  familiar  and 
shopworn  principle  abound  on  every  hand,  and 
cover  many  pages  of  our  reports,  as  well  as 
of  the  hornbooks  of  the  profession.  Smzhel  v. 
Hayes,  102  Mo:,  loc.  dt  196,  14  8.  W.  209. 
11  L.  U.  A.  323,  22  Am.  St  Bep.  769,  and 
cases  cited:  Meier  v.  Meier,  105  Mo.,  loc.  dt 
432,  16  S.  W.  223,  and  cases  cited;  Downing 
V.  Dinwiddle,  132  Mo.  99,  33  S.  W.  470,  675; 
Stewart  V.  Miles  (Mo.  Sup.)  66  8.  W.  764,  and 
cases  cited;  Flemhig  v.  Mills  (III.)  65  N.  B. 
373.  Besides,  Intent  becomes  and  forms  a 
large  factor  bi  determining  the  nature  of  tbe 
possession  alleged  to  be  adverse,  and  in  no 
manner  can  Intent  be  better  Judged  than  by 
words,  actions,  and  conduct  Subjecting  tbe 
claim  of  plaintiff  to  this  test  as  well  as  to 
other  considerations  supported  by  the  above- 
dted  authorities,  it  would  seem  that  Its  pos- 
session falls  far  short  of  the  requirements  of 
the  rules  above  laid  down.  By  Its  answer  In 
Grant's  Case  In  1874  the  city  solemnly  dis- 
avowed claim  of  ownership  In  fee.  In  1878  Its 
common  council  enacted  an  ordinance  direct- 
ing the  city  engineer  to  cause  the  property  to 
be  "prepared  for  cemetery  purposes  at  once." 
In  1884  It  filed  Its  answer  In  the  Campbell 
Case,  averring  that  It  was  then,  and  since 
1847  had  been,  a  graveyard,  and  that  it  had 
spent  large  sums  of  money  upon  It  as  a  grave- 
yard; and  during  the  trial  of  that  case  Its 
counsel.  In  open  court  asserted  that:  "Tbe 
city  don't  claim  the  square,  and  never  expects 
to  get  It    They  claim  It  as  a  graveyard,  and 
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hare  a  right  to  bnry  there,  and  people  are 
burled  there  now."  It  would  be  difficult  In- 
deed to  map  out  a  line  of  conduct  less  In  ac- 
cord with  the  claim  plaintiff  now  malces; 
and.  In  the  face  of  It  all,  the  assertion  that  at 
tlie  very  time  of  such  acts  the  property  had 
ceased  to  be  a  burial  place,  and  was  held  by 
the  city  for  Its  own  and  general  purposes.  Is 
more  remarlcable  for  boldness  than  sincerity. 
But,  says  plaintiff,  if  there  was  any  abandon- 
ment, it  occurred  In  1857,  when  by  ordinance 
the  city  forbade  any  further  burials,  and,  the 
rcTersionary  Interests  having  then  sprung  up, 
the  city  acquired  title  by  adverse  possession 
prior  to  the  institution  of  the  Oampbell  suit 
This  contention  is  quite  as  failadotis  as  it  Is 
Inconsistent,  besides 'having  no  such  facta  to 
originate  an  adverse  holding  as  are  required 
by  the  above-cited  decisions  and  authorities. 
This  contention,  as  will  be  observed,  assumes 
that  the  mere  prohibition  of  future  burials  In 
itself  worked  an  abandonment  but  there  can 
be  no  such  magic  In  the  simple  declaration  of 
a  legislative  Intent,  especially  when  It  la  not 
accompanied  by  any  act  of  performance,  or 
any  other  act  of  notification,  as  above  Indicat- 
ed, .to  the  reversionary  owners.  A  cemetery 
Is  none  the  less  a  graveyard  because  further 
Interments  in  It  become  impossible.  It  only 
loses  Its  character  as  a  resting  place  of  the 
dead  when  those  aheady  interred  are  exhumed 
and  removed.  Notwithstanding  the  ordinance 
of  1857,  the  graves  were  undisturbed  until 
1866,  and  not  until  1878  were  all  of  the  bod- 
ies removed  from  the  premises. 

2.  It  Is  next  urged  upon  us  that  there 
could  be  no  reversion  in  this  case,  because 
the  dedication  of  1847  was  not  a  donation,  In 
that  the  public.  In  purchasing  the  lots  laid 
out  on  the  plat,  paid  an  enhanced  price  on 
account  of  the  dedication;  but  there  la  nel> 
tber  novelty  nor  merit  in  the  contention.  It 
was  before  this  court  In  the  former  case,  and 
was  then  disposed  of  in  these  words:  "It 
may  well  be  that  the  dedication  of  bigbwaya 
and  parks  furnishes  a  valuable  Inducement  to 
purchasers  of  surrounding  property.  But  I 
do  not  think  that  the  proximity  of  or  conven- 
ient access  to  a  graveyard  can  be  reasonably 
classed  among  the  Inducing  causes  of  the  sale 
of  real  estate."  Campbell  v.  Olty  of  Kansas, 
102  Mo.,  loc.  cit  856,  13  S.  W.  897,  10  L.  R.  A. 
593.  To  these  words  It  may  be  added  that 
the  argument  amounts  to  an  arbitrary  as- 
sumption of  a  very  doubtful  question.  Almost 
every  one  knows  that  a  burial  ground  does 
not  enhance  the  value  of  the  surrounding  prop- 
erty, and  there  Is  no  reason  courts  should 
pretend  to  be  more  Ignorant  than  the  rest  of 
mankind.  If,  as  suggested  by  plaintiff,  the 
lots  laid  out  for  sale  could  not  have  been  In- 
juriously affected  by  the  existence  of  the 
cemetery,  because  the  nearest  of  them  was 
distant  420  feet  from  It,  the  same  circum- 
stances would  serve  as  a  reason  why  they 
were  not  bettered  by  it.  There  la  a  self-evi- 
dent distinction  between  donation  for  a  public 
park  or  common  and  one  for  a  burial  ground. 


and  the  case  of  Goode  ▼.  City  of  St  Louis; 
113  Mo.  267,  20  S.  W.  1018.  and  other  au- 
thorities cited  by  plaintiff,  have  no  liearing 
on  the  Instant  case. 

8.  As  a  further  argument  against  a  re- 
version, It  Is-  said  that  the  court  below  erred 
in  admitting  the  deed  of  the  commissioners 
In  partition  to  the  14  original  owners;  that 
the  deed  was  void,  and  therefore  defendants- 
did  not  demonstrate  their  right  to  the  re- 
version. This  deed  bears  date  the  17th  day 
of  August  1843,  and  recites  that  by  order 
of  the  circuit  court  of  Jackson  county  at  the 
April  term,  1888,  It  became  the  duty  of  Peter 
Booth,  James  B.  Davenport  and  Elliott  John- 
son, commissioners  appointed  by  the  court 
to  sell  at  public  auction,  after  due  notice, 
certain  real  estate  in  the  said  county  be- 
longing to  the  representatives  of  Gabriel 
Predhomme,  deceased;  that  such  notice  was 
duly  given,  and  a  sale  had  on  the  14th  day 
of  November,  1838;  that  at  such  sale  'Wil- 
liam li.  Sublette  and  others  were  the  high- 
est bidders;  that  the  said  property  was  sold 
to  them;  after  the  said  sale,  two  of  the  com- 
missioners (Booth  and  Johnson)  died;  and 
that  therefore  the  survivor,  Davenport  for 
the  consideration  named,  gave,  granted,  bar- 
gained, and  sold  to  the  said  Sublette  and  oth- 
ers (naming  them)  the  property  described,  to- 
gether with  all  the  rights,  titie,  and  Interest 
of  the  heirs  and  legal  representetives  of  said 
Predhomme  In  and  to  the  same.  The  ap- 
pended acknowledgment  taken  In  open  court 
at  the  August  term,  1843,  recites  that  satis- 
factory proof  of  the  death  of  the  other  com- 
missioners was  made,  and  that  "the  said 
Davenport  commissioner  as  aforesaid,  belng^ 
I>ersonally  known  to  the  court,  acknowledged 
said  deed  to  be  his  act  and  deed,  for  the 
purpose  therein  mentioned,  which  Is  ord««<1 
to  be  certified  and  indorsed  on  said  deed." 
Plaintiff  contends  that  the  deed  is  void  on 
Its  face,  because  executed  by  only  one  of 
the  three  commissioners,  and  because  It  does 
not  appear  that  the  sale  was  ever  confirmed, 
or  that  all  the  heirs  of  Predhomme  were 
parties  to  the  partition  case;  and  section  39 
of  the  partition  act  of  1885  Is  cited  in  sup- 
port of  the  contention.  The  circuit  court  of 
Jackson  county  was  a  court  of  general  juris- 
diction, and  had  Jurisdiction  over  both  per- 
sons and  subject-matter;  and  therefore,  tbougb 
the  record  be  silent  on  the  subject  it  will 
be  presumed  that  all  of  the  heirs  of  Pred- 
homme were  made  parties  by  appropriate 
procedure  or  voluntary  action  on  their  part, 
and  that  the  aale  was  confirmed.  Huxley 
T.  Harrold,  62  Mo.  516,  and  many  subsequent 
cases.  Aside  from  the  fact  that  no  defect 
In  a  defendant's  titie  can  serve  to  aid  a 
plaintiff  In  ejectment  the  deed,  whether  val- 
id or  void,  or  merely  voidable,  could  neither 
strengthen  nor  weaken  plaintiff's  claim  of 
adverse  iwssession.  In  addition  to  that  It 
was  shown  In  evidence  from  the  transcript 
of  the  testimony  in  the  former  case  that 
counsel  for  the  city,  upon  an  offer  to  read 


Digitized  by 


Google 


Hoi 


PATTON  v.  FOX. 


287 


tbe  record  In  the  partition  cam,  admitted 
tiiat  "the  deed  made  by  Commissioner  Daven- 
port to  the  original  old  to  use  proprietors 
cinied  the  title  to  the  quarter  section  of 
land  therein  mentioned  to  the  parties  named 
therein."  The  deed  was,  however,  entitled 
to  admission  aa  an  ancient  document,  com- 
ing, as  it  did,  from  the  proper  custody,  and 
needed  no  other  proof  than  that  it  carried 
on  ite  face.  1  Greenl.  Ev.  (ISth  Ed.)  (9  23, 
27,  141,  670;  Long  v.  McDow,  87  Mo.  187; 
Endsley  v.  Stroclc,  50  Mo.  508.  And  that 
admission  was  a  solemn  admission  made  in 
open  court  1  Oreenl.  Bv.  ((  186,  206.  And 
even  If  It  did  not  bare  the  effect  of  con- 
veying tbe  legal  title,  yet  It  certainly  did 
convey  tbe  equitable  titie,  and  such  title 
wonld  have  been  an  amply  sufficient  basis 
oa  wlilcb  to  resist  ejectment  If  brought  by 
Piedhomme'a  heirs  (Long  t.  Smelting  Co., 
68  Ho.  422,  and  cases  cited),  and  a  fortiori 
snfficlent  If  brought  by  the  plaintiff  city. 
Plaintiff,  however,  seelcs  to  avoid  tbe  effect 
of  Its  admissions  In  this  and  other  particu- 
lars by  showing  that  the  transcript  of  the 
testimony  given  In  the  Campbell  Case  was 
Improperly  admitted  in  evidence  in  the  pres- 
ent instance.  According  to  the  record  which 
plalntiS  has  brought  here,  the  only  objec- 
tion Is  raised  in  the  lower  court  when  de- 
fendants offa%d  the  testimony  contained  In 
the  transcript  was  "that  the  offer  waa  too 
generaL"  Buch  an  objection,  which  In  and 
of  Itaelf  lacks  certainty,  raises  no  question 
for  an  apiwUate  court.  Furthermore,  It  is 
also  disclosed  that  counsel  for  the  respective 
parties  agreed  In  open  court  at  the  trial  of 
tills  case  that  either  party  might  use  such 
parts  of  the  transcript  referred  to  as  de- 
sired, subject  to  objections  as  to  relevancy, 
materiality,  admissibility,  and  comjietency; 
bnt  it  nowhere  appears  that  plaintiff  raised 
any  such  objections,  although  It  seems  to 
have  read  In  Its  own  case  such  parts  of  the 
transcript  as  It  deemed  beneficial. 

Other  questions  raised  by  plaintiff  need  no 
discussion,  as  It  results  from  what  has  al- 
ready been  ruled  that  there  was  no  error 
(sejudidal  to  plaintiff  elthw  in  respect  to 
evidence  or  instructions  to  the  Jury;  and  so, 
being  persuaded  the  Judgment  was  for  the 
tlglit  party  we  affirm  it.    All  concur. 

BUBGBSS,  J.,  does  not  concur  in  remark 
about  surrendering  possession  and  then  re- 
suming it  He  thinks  notification  of  hostile 
Intent  sufficient  And  QANTT,  J.,  thinks 
the  same  way. 


PATTON  et  al.  T.  FOX  et  al. 

(Sopreme  Court  of  Missouri.     June  18,  1002.) 

mCTMENT— FLBADINO— QBNBRAL      DBNIAIi— 

TOR6ERT— WITNESSES-COMPETENCY— 

TRANSACTIONS  WITH  DECEDENT. 

LDnder  a  general  denial  In  ejectment  de- 
feadanta  were  entiUed  to  show  that  a  deed  ot 
trust,  nnder  which  plaintiffs  purchased,  was  a 
forsery,  and  Rev.  St  1&99,  f  746^  providing 


that  when  a  suit  Is  founded  on  an  instrument 
In  writing  charged  to  have  been  executed  by 
the  other  t>ar^,  and  not  alleged  to  be  lost  or 
destroyed,  its  execution  shall  be  deemed  con- 
fessed, unless  denied  by  a  verified  answer,  did 
not  apply. 

2.  Uniler  Rev.  St.  1800,  (  4652,  providing 
that  where  one  of  the  original  parties  to  the 
contract  or  cause  of  action  in  issue  and  on 
trial  is  dead  tbe  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor.  It  was  er- 
ror to  permit  defendants  lu  ejectment  to  tes- 
tify that  a  deed  of  trust  pui-porting  to  be 
executed  by  them  to  a  deceased  grantee,  and 
nnder  which  plaintiffs  claimed,  was  a  forgery. 

S.  A  JQStice  of  the  peace  testified  that  his 
signature  and  certificate  to  a  deed  of  trust  in- 
troduced by  plaintiffs  in  ejectment  were  gen- 
uine, but  that  he  had  no  recollection  of  the 
execution  of  the  deed;  that  he  did  not  remem- 
ber tliat  the  three  parties  had  ever  been  before 
him  to  acknowledge  a  deed;  that  he  did  not 
know,  and  had  never  seen,  one  of  the  parties 
thereto;  and  that  the  only  way  he  could  con- 
ceive that  he  could  have  made  the  certificate 
was  that  some  person  might  have  represented 
that  the  deed  was  merely  intended  to  take  the 
place  of  one  that  was  already  executed,  but 
was  defective;  bnt  that  he  had  no  recollection 
of  such  transaction.  Held  InsufScient  to  sup- 
port a  claim  that  the  deed  was  a  forgery. 

In  banc.  Appeal  from  chrcult  court  Chari- 
ton county;  Jno.  P.  Butier,  Judge. 

Ejectment  by  J.  M.  Patton  and  another 
against  Minnie  B.  Fox  and  another.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

Ejectment  for  50  acres  of  land  In  Chariton 
county.  The  petition  is  In  the  usual  form. 
The  defendants  are  Minnie  E.  Fox  and  her 
husband,  W.  H.  Fox.  The  answer  of  W.  H. 
Fox  is  a  general  denial.  The  answer  of  Min- 
nie E.  Fox  is  a  general  denial,  with  a  special 
plea'  that  she  Is  the  owner  in  fee  simple  of 
tbe  land,  and  that  It  Is  her  homestead;  but 
the  allegation  as  to  homestead  she  admitted 
on  the  trial  was  not  the  fact  The  case  was 
tried  by  the  court  without  a  Jury,  and  Judg- 
ment was  entered  for  the  defendants,  from 
which  the  plaintiffs  appealed.  The  trial  de- 
veloped the  following  facts  and  proceedings: 
The  plaintiffs  offered  in  evidence  a  deed  of 
trust  dated  April  25,  1803,  purporting  to  have 
been  made  by  Minnie  E.  Fox  and  William 
H.  Fox,  her  husband,  parties  of  the  first  part, 
to  H.  O.  Grubbs,  trustee,  party  of  the  second 
part,  and  Delia  Fox,  wife  of  James  R.  Fox, 
par^  of  the  third  part  conveying  the  land  to 
secive  a  note  of  even  date,  for  $770,  payable 
two  years  after  date  to  tbe  order  of  Delia 
Fox,  wife  of  James  R.  Fox,  signed  "Minnie 
B.  Fox,  William  H.  Fox."  This  deed  of  trust 
appears  to  have  been  regularly  executed  and 
acknowledged  by  Minnie  E.  Fox  and  William 
H.  Fox  on  May  8,  1893,  before  Wm.  Clark, 
a  Justice  of  the  peace  in  Chariton  county,  and 
was  recorded  in  that  county  on  May  10,  1893. 
The  defendants  objected  to  the  deed  of  trust 
on  the  ground  "that  it  never  was  executed 
by  these  parties  as  it  appears  to  have  been 
by  the  certificate  of  tbe  Justice.  Mrs.  Fox 
never  signed  it  and  never  appeared  before 
the  officer,  and  never  executed  this  deed  at 
aU."  The  court  overruled  the  objection,  and 
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the  deed  of  trtnt  was  read  In  evidence.  The 
plalntilTB  tben  offered  In  evidence  a  deed  from 
the  sherlfC,  acting  as  trustee  under  aald  deed 
of  trust,  dated  November  30,  1895,  to  the 
plaintiffs,  conveying  the  land  to  the  plalntlfb 
by  virtue  of  the  foreclosure  of  the  deed  of 
trust.  The  defendants  objected  to  this  deed 
because  the  deed  of  trust  was  a  forgery,  and 
therefore  It  afforded  no  basis  for  the  deed  to 
rest  upon.  But  the  court  permitted  the  deed  to 
be  read  in  evidence.  The  value  of  the  rents  and 
profits  and  the  damages  having  been  agreed 
upon,  the  plaintiffs  then  rested.  The  defend- 
ants then  called  Mrs.  Minnie  B.  Fox,  as  a 
witness,  and  it  appearing  from  her  testimony 
that  Delia  Fox,  the  payee  of  the  note,  and 
the  cestui  que  trust  in  the  deed  of  trust,  un- 
der which  the  plaintiffs'  claim  title,  was'  dead, 
the  plaintiffs  for  this  reason  objected  to  Mrs. 
Fox  testifying.  The  court  overruled  the  ob- 
jection, and  plaintiffs  duly  saved  an  exception 
to  the  ruling.  Thereupon  Mrs.  Fox  testified 
she  never  signed  or  executed  or  acknowledged 
the  note  or  deed  of  trust,  never  appeared  be- 
fore Wm.  Olark,  the  Justice  of  the  peace,  at 
any  time,  and  never  saw  him  until  the  day 
of  the  trlaL  She  also  testified  that  she  never 
signed,  executed,  or  acknowledged  a  deed  of 
trust,  at  any  time,  upon  the  land,  to  Delia 
Fox,  before  Justice  Shaughnesay,  and  that  she 
never  signed,  executed,  or  acknowledged  any 
deed  of  truat  upon  the  land,  for  any  amount, 
at  any  time,  or  to  any  person,  and  never  heard 
of  any  such  pretended  deed  of  trust  until 
1896,  when  the  plaintiffs  were  about  to  fore- 
close the  deed  of  trust  offered  In  evidence  by 
them.  The  plaintiffs  further  objected  to  all 
this  testimony,  because  the  issue  of  the  execu- 
tion of  this  deed  was  not  tendered  by  a  plea 
by  the  defendants  under  oath  denying  the  ex- 
ecntlon  of  this  instrument  The  court  over- 
ruled the  objection,  and  plaintiffs  duly  ex- 
cepted. The  defendants  also  called  as  a  wit- 
ness William  H.  Fox.  The  plaintiffs  likewise 
objected  to  his  competency  as  a  witness  be- 
cause the  othtt  party  to  the  contract,  Delia 
Fox,  was  dead,  and  also  because  the  execu- 
tion of  the  deed  of  trust  was  not  denied  under 
oath,  or  any  issue  tendered  as  to  the  genuine- 
ness of  the  note  and  deed  of  trust  The  court 
overruled  the  objection,  and  the  plaintiffs  ex- 
cepted. Thereupon  William  H.  Fox  testified 
that  he  never  signed,  executed,  or  acknowl- 
edged the  deed  of  trust  and  never  heard  of 
it  until  about  two  years  after  its  date,  and 
that  Justice  Clark  never  did  any  business 
.whatever  for  him;  that  the  signature  of  Be- 
becca  Fox  aa  a  subscribing  witness  to  the 
deed  of  trust  was  not  the  signature  of  Re- 
becca Fox,  who  was  his  sister.  The  witness 
then  made  the  following  surprising  state- 
ments, to  wit:  That  in  April,  1893,  his  broth- 
er, James  Fox,  wanted  to  start  in  business, 
and  wanted  to  buy  a  stock  of  drugs,  and  ask- 
ed him  "to  help  him  out";  that.  In  ordw  to 
do  so,  he  (William  H.  Fox)  made  a  note  tat 
$770  to  the  order  of  Delia  Fox,  the  wife  of 
Jamea  R.  Fox,  and  secured  it  by  a  deed  of 


trust  on  this  60  acres  of  land;  that  he  signed 
his  own  name  and  the  name  of  his  wife,  Min- 
nie B.  Fox,  to  the  note  and  deed  of  trust, 
and  that  he  acknowledged  the  deed  of  trust 
for  himself  and  also  for  bis  wife  before  Squire 
Shaughnesay;  that  his  wife  was  In  the  kitch- 
en, cooking  supper,  and  he  asked  the  squire 
if  it  would  not  do  Just  as  well  for  him  to 
sign  and  acknowledge  the  deed  for  his  w^ife, 
and  the  squire  said  it  would,  and  so  it  'was 
done;  that  the  note  and  deed  of  trust  were 
delivered  to  James  R.  Fox  to  help  him  to  get 
the  drugs;  that  this  note  and  deed  of  trust 
was  never  paid,  and  he  does  not  know  where 
they  are,  but  that  the  deed  of  trust  has  been 
released  upon  the  records  of  Charlton  county. 
This  witness  further  testified  that  on  May  8, 
1893,  the  day  the  deed  of  trust  involved  in 
this  case  was  acknowledged,  he  procured  bis 
mother,  Elizabeth  Laird,  formerly  Fox,  and 
her  husband,  to  execute  a  deed  to  his  wife 
to  perfect  the  title  to  this  land  In  her;  tliat 
such  deed  was  acknowledged  before  'Wm. 
Clark,  the  said  Justice  of  the  peace,  and  was 
attested  by  his  sister,  Rebecca  Fox,  aa  a  sub- 
Bcribing  witness.  He  also  admitted  that  after 
this  note  and  deed  of  trust  became  due  be 
wrote  to  the  plaintUb,  asking  time  in  whicb 
to  pay,  and  proposed  to  them  to  execute  a 
new  note  and  mortgage  on  this  60  acres  and 
the  80  acres  owned  by  him,  and  which  ad- 
Joined  this  land,  for  (1,600  or  $1,700,  to  cover 
this  $770  and  a  mortgage  that  was  tben  on 
the  80  acres,  and  that  the  plaintiffs  agreed 
to  this,  provided  he  would  also  include  in 
the  new  deed  of  trust  $150  that  James  R. 
Fox  owed  them  on  open  account,  and  would 
deposit  with  the  sheriff  $50,  or  a  good  OO-day 
note  for  that  amount,  to  cover  all  expenses 
of  making  the  new  loan,  examination  of  title, 
etc.;  and  that  the  matter  then  fell  through. 
The  defendants  then  called  as  a  witness  the 
Justice  of  the  peace,  Wm.  Clark,  who  testi- 
fied that  the  signature  to  the  acknowledg- 
ment of  the  deed  of  trust  in  question  was  bis 
genuine  signature,  but  that  he  had  no  recol- 
lection whatever  about  the  execution  of  the 
deed  of  truat;  did  not  remember  of  William 
H.  Fox,  whom  he  had  known  for  years,  or 
Mrs.  Minnie  E.  Fox,  whom  he  had  never  seen 
until  the  trial,  or  Miss  Rebecca  Fox,  whom 
he  had  alao  known  for  quite  a  while,  ever 
coming  before  him  at  any  time  or  eT»  ac- 
knowledging any  deed  of  trust  as  parties  or 
witneaa;  that  the  only  way  that  he  could 
conceive  that  he  could  have  certified  to  the 
acknowledgment  of  this  deed  of  trust  was 
that  somebody  might  have  shown  him  tbat 
this  deed  of  trust  was  to  take  the  place  of 
another  similar  deed  of  trust  that  had  been 
properly  acknowledged,  but  which  was  de- 
fective in  some  way,  and  that  this  deed  of 
trust  was  intended  to  remedy  or  correct  the 
defects  in  the  other  deed  of  trust;  but  tbat 
he  did  not  recollect  of  any  such  thing  taking 
place  with  respect  to  this  deed  of  trust  Yet 
he  admitted  that  his  signature  and  certificate 
to  this  deed  of  trust  are  genubie.   This  was  all 
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of  the  evldaice  offered  by  the  defendants. 
Tbe  plalotUfB  BhoTred,  in  rebnttal,  that  James 
R.  Fox  purchased  a  Btock  of  drugs  from  them 
(or  ITTO,  and  offered  a  note  and  deed  of  trust 
for  that  amount,  made  by  Minnie  B.  Fox 
and  William  H.  Fox,  payable  to  Delia  Fox, 
in  payment  thereof;  that  their  attorney  found 
defects  or  flaws  In  the  deed  of  trust,  and  that 
it  was  returned  to  James  R.  Fox  for  correc- 
tion; that  then  this  note  and  deed  of  trust 
was  dellTered  to  them  by  James  R.  Fox,  and 
tlierenpon  they  let  him  hare  the  drugs;  that 
after  the  note  fell  due,  and  was  not  paid,  they 
went  to  see  the  defendants  about  it;  that 
Mrs.  Minnie  E.  Fox  said  they  had  expected 
to  pay  this  note  out  of  a  check  for  $550  that 
they  had,  but  that  payment  of  that  check 
bad  been  stopped,  so  they  could  not  pay  this 
note;  that  William  H.  Fox  said  he  could  not 
pay  this  note  then,  and  agahi  asked  plaintiffs 
to  take  the  proposed  new  deed  of  trust  on  the 
no  and  80  acres  for  $1,700;  that  afterwards 
William  H.  Fox  "intimated  that  the  papers 
we  had  were  no  good,"  and  said.  If  the  mat- 
ter was  pressed.  It  would  get  some  mighty 
Kood  people  Into  trouble.  When  one  of  the 
plalntUb  was  asked  bow  this  deed  of  trust 
was  executed,  he  replied,  "Well,  you  better 
aak  that  gentleman  over  there."  The  record 
does  not  show  who  was  meant  by  this  re- 
mark. Upon  this  evidence  and  showing  the 
circuit  court  entered  Judgment  for  the  defend- 
ants, and  tbe  plaintiffs  appealed. 

Dysart  &  MitcheU,  3.  L.  Martin,  and  A.  W. 
Johnson,  for  appellants.  O.  F.  Smith  and  O. 
P.  Bay,  for  respondents. 

MARSHAUU  J.  (after  stating  the  facts). 
1.  The  defendants  offered  evidence  tending 
to  show  that  the  deed  of  trust  upon  which 
the  plaintiffs'  case  is  bottomed  is  a  forgery, 
and  was  never  signed,  executed,  or  acknowl- 
edged by  tbe  defendants.  The  plaintiffs  ob- 
jected to  the  evidence  offered  because  no 
such  issue  was  tendered  or  joined,  and  be- 
cause to  entitle  the  defendants  to  Introduce 
such  evidence  it  was  Incumbent  upon  them 
to  plead  non  est  factum,  and  to  verify  the 
idea.  In  support  of  their  objection  the  plain- 
tiffs rdy  upon  section  746^  Rev.  St.  1890, 
which  provides  that  when  a  suit  is  founded 
upon  an  Instrument  In  writing  cliiirged  to 
have  been  executed  by  the  other  party,  and 
not  alleged  to  be  lost  or  destroyed,  "the  exe- 
catlon  of  such  Instrument  sbaU  be  adjudged 
confessed,  nnless  the  party  charged  to  have 
ezecnted  the  same  deny  the  execution  there- 
of by  answer  or  replication,  verlfled  by  affl- 
darlt"  If  this  was  an  action  on  the  note  or 
deed  of  trust,  that  statute  would  apply,  and 
to  entitle  tbe  defendants  to  the  evidence 
offered  it  would  have  been  necessary  for  them 
to  plead  non  est  factum,  and  to  verify  the 
plea.  But  this  Is  not  an  action  npon  the 
note  <v  deed  of  trust,  and  tberef<Hre  that  stat- 
ute does  not  apply.  Tbia  is  a  suit  In  eject- 
ment Tbe  deed  ot  trust  lies  in  the  plain- 
e»  8.W.— 19 


tuns'  chain  of  tMe^  but  the  suit  Is  not  upon 
the  deed  of  trust  In  this  state  ejectment  is 
a  statutory  remedy,  and  the  pleadings  and 
proceedings  are  regulated  by  statute,  and  the 
decisions  applicable  thereto.  The  answer  in 
thlis  case  is  a  general  denial.  Under  a  gen- 
eral denial  In  ejectment  the  defendant  may 
show  that  the  plaintiff  never  had  a  cause  of 
action,  or  that  the  plaintiff's  claim  is  fraud- 
ulent, and  thus  avoid  the  plalntilTs  title 
(Greenway  t.  James,  34  Mo.  328;  Bobb  v. 
Woodward,  42  Mo.  482;  Springer  v.  Kleln- 
sorge,  83  Mo.,  loc.  clt.  156);  or  that  the  plain- 
tiff's right  to  possession  Is  barred  by  limita- 
tion (Bird  V.  SeUws,  118  Mo.  680,  21  S.  W. 
01;  Coleman  v.  Drane,  116  Mo.  387,  22  &  W. 
801;  Nelson  v.  Brodhack,  44  Mo.,  loc.  clt  699, 
100  Am.  Dec.  828;  Campbell  v.  Oas  Co.,  84 
Mo.  352;  Holmes  v.  Kring,  83  Mo.  452,  6  S. 
W.  317;  Stocker  v.  Green,  94  Mo.  280,  7  S. 
W.  279,  4  Am.  St  Bep.  882);  or  that  the 
plaintiff  has  not  the  present  right  of  posses- 
sion (Carter  v.  Scaggs,  38  Mo.  302);  or  that 
the  defendant  has  acquired  the  title  of  the 
plaintiff  at  a  sheritTs  sale  (Davis  v.  Peveler, 
66  Mo.  189);  or  an  agreed  boundary  line 
(Schad  V.  Sharp,  96  Mo.  673,  8  S.  W.  649);  or 
tbe  purchase  of  an  outstanding  title  by  an- 
other for  the  benefit  of  the  defendant  (Hick- 
man V.  Link,  97  Mo.,  loc.  dt  495,  10  S.  W. 
600);  or  an  estoppel  (Tyler  v.  Hall,  100  Mo. 
313,  17  S.  W.  819,  27  Am.  St  Rep.  337;  Sud- 
darth  v.  Robertson,  118  Mo.  286,  24  S.  W. 
151).  In  short,  under  a  genwal  denial  In 
ejectment  a  defendant  may  prove  any  fact 
which  goes  to  show  that  the  plaintiff  never 
had  a  cause  of  action,  or  that  his  claim  is 
void  ab  Initio.  Northrup  v.  Insurance  Co., 
47  Mo.  444,  4  Am.  Rep.  337;  Nelson  v.  Brod- 
hack, 44  Mo.  596,  100  Am.  Dec.  328;  Madison 
▼.  Railway  Co.,  60  Ma  App.  000;  Scudder  v. 
Atwood,  65  Mo.  App.  612.  If  the  deed  of 
trust  upon  which  the  plaintiffs'  right  of  pos- 
session rests  was  a  forgery,  it  was  void,  and 
hence  the  plalntUb  never  had  a  right  of  pos- 
session. The  general  denial  puts  in  issue  the 
plaintiffs'  right  of  possession.  Therefore,  un- 
der a  general  denial,  the  defendants  can  show 
that  a  deed  In  the  plaintiffs'  chain  of  title  Is 
a  forgery,  and  thereby  show  that  the  plain- 
tiffs are  not  entitled  to  possession.  The  cir- 
cuit court  did  not  err,  therefore,  In  overrul- 
ing the  objection  to  the  introduction  of  evi- 
dence for  this  reason. 

2.  The  next  question  Is  whether  the  defend- 
ants were  competent  witnesses.  The  gran- 
tee In  the  deed  of  trust  claimed  to  be  a  for- 
gery is  dead.  The  plaintiffs,  therefore,  ob- 
jected to  the  grantors  in  that  deed  of  trust 
being  allowed  to  testify.  Section  4662,  Rev. 
St  1899,  provides  that  no  person  shall  be 
disqualified  as  a  witness  in  any  civil  suit  by 
reason  of  his  interest  and  then  adds:  "Pro- 
vided, that  In  actions  where  one  of  the  orig- 
inal parties  to  the  contract  or  cause  of  ac- 
tion in  issue  and  on  trial  la  dead,  or  is  shown 
to  the  court  to  be  insane,  the  otber  party  to 
such  contract  or  cause  of  action  shall  not  be 
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admitted  to  testify  either  In  his  own  favor  or 
In  favor  of  any  party  to  the  action  claiming 
nnder  him,"  etc.  The  original  parties  to  the 
deed  of  trust  In  question  were  Minnie  Bl  Fox 
and  her  husband,  William  H.  Fox,  grantors, 
H.  O.  Grubbs,  trustee,  and  Delia  Fox,  cestui 
que  trust  Delia  Fox  is  dead.  Hence  "one 
of  the  original  parties  to  the  contract"  Is 
dead,  and  therefore  the  othor  parties  to  the 
contract  are  Incompetent  as  witnesses  for 
any  purpose  whatever.  Angell  v.  Hester,  84 
Mo.  142;  Ring  v.  Jamison,  66  Mo.  424;  Wood 
V.  Matthews,  7S  Mo.,  loc.  cit.  482;  Chapman 
V.  Dougherty,  87  Mo.  617,  66  Am.  Rep.  469 
Leeper  v.  Taylor,  111  Mo.  312,  19  S.  W.  955 
Teats  T.  Flanders,  118  Mo.  660,  24  S.  W.  128 
Curd  V.  Brown,  148  Mo.,  loc.  dt  95,  49  a 
W.  990;  Hach  v.  Rollins,  168  Mo.,  loc.  clt 
190,  191,  59  S.  W.  232;  Baker  T.  Reed,  162 
Mo.  841,  62  S.  W.  1001;  MiUer  T.  Slnpsky, 
158  Mo.  643,  59  S.  W.  990.  The  Circuit  court, 
therefore,  erred  In  allowing  Minnie  Fox  and 
William  H.  Fox  to  testify  at  all,  and  this 
error  is  fatal  to  this  judgment,  for  there  is 
no  other  substantial  evidence  In  the  case  to 
prove  that  the  deed  of  trust  upon  which  the 
plaintiffs'  case  rests  is  a  forgery,  or  other- 
wise Insufficient  to  supiKtrt  the  plaintiffs' 
right  of  possession.  The  only  evidence  offer- 
ed by  the  defendants,  outside  of  their  own 
testimony,  is  the  testimony  of  the  Justice  of 
the  peace,  Clark,  whose  certificate  of  ac- 
knowledgment Is  attached  to  the  deed  of 
trust  His  testimony  Is  not  enough  by  itself 
to  support  the  claim  that  the  deed  of  trust 
ia  forged.  His  conduct  and  testimony  give 
color,  and  perhaps  enough  corroboration,  to 
the  testimony  of  the  defendants  to  overcome 
the  prima  facie  case  made  by  the  certificate; 
but,  as  the  testimony  of  the  defendants  was 
Inadmissible,  it  leaves  the  case  with  a  strong 
suspicion  of  forgery  attaching  to  the  deed  of 
tmst,  but  without  sufficient  legal  evidence 
of  that  fact  to  justify  or  support  the  judg- 
ment It  is  a  noticeable  fact  that,  although 
both  parties  seem  to  concede  that  Rebecca 
Fox,  whose  name  is  subscribed  to  the  deed 
of  trust  as  an  attesting  witness,  la  alive,  she 
was  not  produced  by  either  party  to  prove 
that  she  never  witnessed  the  deed.  James 
B.  Fox,  the  husband  of  Delia  Fox,  does  not 
appear  to  be  dead.  Tet  he  is  not  produced. 
Justice  Shaughnessy,  who  permitted  William 
H.  Fox  to  sign,  execute,  and  acknowledge  the 
first  defective  deed  of  trust  for  both  himself 
and  his  wife,  Minnie  B.  Fox,  Is  not  called  as 
a  witness.  Both  of  the  parties  evidently 
know  more  about  who  executed  this  deed  cuf 
trust  than  appears  from  the  abstract  of  the 
record  before  this  court;  for  William  H.  Fox 
said,  if  this  deed  of  trust  was  enforced,  some 
good  people  would  suffer;  and  the  plaintiff 
Patton,  when  asked  who  executed  this  deed 
of  trust,  answered,  "Well,  you  better  ask  that 
gentleman  over  there."  The  examination 
stopped  there,  so  far  as  the  abstracts  show. 
But  It  is  only  reasonable  to  believe  that  the 
parties  knew  whom  he  referred  to,  and  also 


that  an  the  facts  known  to  the  parties  liti- 
gant do  not  appear  in  the  record  btfore  this 
court 

The  judgment  of  the  eircalt  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial  In  oraformity  herewith.    All  concur. 


NATIONAL  SUBWAY  CO.  r.  OITT  OF  ST. 
LOUIS. 

(Supreme  Court  of  Missouri,  IMvision   No.   1. 
June  18,  1902.) 

MUNICIPAL  CORPORATIONS— USB  OF  STREETS 
-GRANT  TO  CORPORATION-COMPENSATION. 

Where  a  dty,  after  granting  by  ordinances 
a  franchise  and  rights  to  a  company  to  use  the 
streets  for  the  construction  and  operation  of 
electric  coudaits  on  a  certain  semiannual  pay- 
ment, refused  the  enjoyment  of  such  rights  on 
the  ground  that  the  ordinances  were  void, 
which  position  was  sustained  by  the  aupieme 
court,  on  a  reversal  of  such  holding,  several 
years  later,  the  city  is  not  entitled  to  the  semi- 
annaal  paymeuts  durine  the  time  the  company 
was  deprived  of  its  rights. 

Appeal  from  St  Lonls  circuit  court;  H. 
D.  Wood,  Judge. 

Action  by  the  National  Subway  Company 
against  the  city  of  St.  Louis.  From  a  judg- 
ment in  favor  of  the  plaintifr,  the  defendant 
appeals.    Affirmed. 

This  is  a  controversy  submitted  without 
acUon,  under  section  793.  Rev.  St  1899.  Tlie 
agreed  facts  are  as  follows: 

"It  is  hereby  stipulated  and  agreed  by  and 
between  the  plalntitC  and  defendant  herein 
as   follows: 

"(1)  Ordinance  No.  16,953  of  the  city  of 
St  Louis  Is  as  follows: 
"  'An  ordinance  amendatory  of  ordinance 
numbered  14,798  of  the  city  of  St  Louis, 
approved  February  15, 1889,  entitled:  "An 
ordinance  to  provide  for  the  laying  of  elec- 
tric  wires  underground." 

**  'Be  It  ordained  by  the  municipal  assem- 
bly of  the  city  of  St  Louis  as  foUowa: 

"  'Section  1.  Ordinance  numbered  14,798  of 
the  city  of  St  Louis,  entitled  "An  ordinance 
to  provide  for  the  laying  of  electric  wires 
under  ground,"  approved  Febriiary  15,  1SS9, 
is  hereby  amended  by  striking  out  all  of 
sections  six  and  ten,  and  by  striking  out 
sections  one,  four  and  five,  and  inserting  In 
lieu  thereof  the  following,  viz.: 

"'Section  1.  Permission  and  authority  la 
hereby  granted  to  and  duly  vested  in  the 
National  Subway  Company,  of  Missouri,  and 
its  successors  and  assigns,  to  constmct 
maintain  and  operate  condnits,  pipes,  mains, 
conductors,  manholes  and  service  and  supply 
pipes  in  any  of  the  streets,  alleys,  squares, 
avenues  and  public  highways  of  the  city  of 
St  Louis,  for  and  during  the  period  of  fifty 
consecutive  years,  from  February  15,  1889. 
for  the  purpose  of  distributing  and  maintain- 
ing a  line  or  lines  of  electric,  telegraph,  tele- 
phone, and  other  wires,  together  with  alt 
necessary  feeders,  outlets  and  service  wire  or 
other  electrical  condnctors  to  be  used  for 
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the  tnnsmbston  of  electricity  for  any  and 
all  pnrposea:  provided,  that  before  the  said 
company,  it^  successors  or  assigns,  shall  lay 
any  conduits  or  pipes  in  any  of  the  streets 
and  alleys  of  the  city,  it  aball  submit  to  the 
board  of  public  improTemeuts,  detailed  draw- 
ings and  statements  showing  the  plan  of  the 
work  proposed  to  be  done  in  said  streets  and 
alleys,  including  the  route  to  be  followed, 
and  the  size  and  dimensions  of  the  strue- 
tuie,  and  it  shall  not  proceed  with  the  lay- 
ing thereof  until  such  drawings,  statements 
and  plans,  and  route  and  size  and  dimensions 
of  tlie  structure,  have  been  approved  and 
tndorsed  by  the  said  board.' 

"  'Sec  4.  In  order  to  insure  a  faithful  com- 
pliance of  section  three  of  this  ordinance, 
laid  company  shall  be  required  within  ten 
days  from  the  acceptance  of  this  ordinance, 
to  pay  into  the  city  treasury  the  sum  of  one 
tbonsand  dollars,  as  a  special  fund,  to  be 
used  by  the  street  conunlssioner  in  making 
accessary  repairs  and  changes  which  the  said 
company  may  be  liable  to  make  under  the 
provisions  of  this  ordinance.  Whenever,  in 
the  opinion  of  the  street  commissioner,  any 
street,  alley  or  highway,  upon  which  pipes 
and  appurtenances  have  been  laid  by  said 
company  Is  out  of  repair,  in  consequence 
of  the  use  thereof  by  It,  or  whenever  it  be- 
comes necessary  to  take  up  any  pipe  or  ap> 
pnrtenances,  on  account  of  construction  or 
nconstmction  to  streets,  alleys,  sewers,  or 
any  other  hnprovements,  the  street  commis- 
tloner  shall  notify  the  said  company,  by 
mail  or  otherwise,  to  cause  the  same  to  be 
repaired,  or  cause  such  changes  or  remov- 
als to  be  made  as  are  necessary;  and  if  the 
laid  comx>any  shall  fall  or  refuse  to  obey 
inch  notice  within  the  time  prescribed  there- 
in, then  th6  street  conunlssioner  shall  cause 
the  repairs  to  be  made  or  work  to  be  done 
and  paid  for  out  of  the  special  fund  herein- 
before provided;  whenever  a  part  or  the 
whole  of  said  one  thousand  dollars  shall 
have  been  expended  for  the  purpose  hereln< 
before  mentioned,  the  street  commissioner 
thall  notify  the  president,  manager  or  super- 
intendent of  the  National  Subway  Company 
of  Missouri  (and  its  successors  or  assigns), 
In  writing  or  otherwise,  to  pay  so  much  more 
money  into  the  city  treasury  as  will  bring 
the  fund  up  again  to  the  amount  of  one  thou- 
sand dollars,  within  ten  days  thereafter;  and 
if  said  president,  manager  or  superintendent 
of  said  company,  and  its  successors  or  as- 
■Igns,  fail  to  pay  into  the  city  treasury  the 
amonnt  so  specified  within  the  time  stated, 
then  the  said  president,  manager  or  superin- 
tendent shall  be  deemed  guilty  of  a  misde- 
iDeanor,  and  upon  conviction  thereof,  shall 
be  fined  not  less  than  fifty  dollars,  nor  more 
than  one  hundred  dollars  for  each  and  every 
offense,  and  every  and  each  day  thereafter 
tbat  said  deposit  is  not  made  good  shall  be 
considered  a  distinct  and  separate  offense. 

'  "Sec.  5.  Such  corporation  (or  its  succes- 
Hn  or  assigns),  shall  be  a  common  carrier. 


and  shall  have  and  enjoy  such  rights,  priv- 
ileges and  Immunities  as  are  usually  had  and 
enjoyed  by  such  companies,  and  shall  pay 
to  the  city  of  St  Louis  for  the  above  rights 
and  franchises,  semi-annoally  in  advance, 
the  sum  of  five  hundred  dollars,  oonunenclng 
on  the  day  tliis  ordinance  is  approved. 
•"Approved  February  6,  1881.' 
"(2)  That  on  or  about  the  20th  day  of 
December,  1884,  the  board  of  public  im- 
provements having  approved  its  plans  and 
specifications  for  a  subway,  the  8t  Louis 
Underground  Service  Company  made  appli- 
cation to  the  street  commissioner  of  the  dty 
of  St  Louis  (under  the  provisions  of  section 
1303,  art  6,  c.  32,  and  section  668^  c.  15^  art 
1,  Rev.  Ord.  1887,  made  part  hcreoif  at  that 
time),  Michael  J.  Murphy,  for  excavation 
permits  to  lay  and  construct  conduits  under 
said  ordinance  16,9S3,  which  permits,  so 
applied  for,  the  said  street  commissioner  re- 
fused to  issue  "at  or  about  the  date  last  afore- 
said, pursuant  to  the  resolutions  of  the  city 
council,  which  are  hereto  attached,  and 
marked  Exhibits  'A'  and  'B.'  respectively. 

"(3)  That  thereupon,  to  wit,  on  or  about 
the  14th  day  of  January,  1896,  upon  the  pe- 
tition of  the  St  Louis  Underground  Service 
Company,  an  alternative  writ  of  mandamus 
Issued  out  of  division  No.  1  of  the  suprane 
court  of  Missouri,  directed  to  said  Murphy, 
street  commissioner  as  aforesaid,  returnable 
for  the  24th  day  of  January,  1885,  said  man- 
damus proceeding  being  known  as  and  num- 
bered 7,446  of  said  supreme  coart  That 
such  action  was  had  In  said  proceeding  that 
said  division  No.  1  of  said  court  cm  «r  aboat 
June  25,  1895,  denied  a  peremptory  writ  of 
mandamus  therein.  That  thereafter,  on  Ju- 
ly 2,  1885,  a  motion  for  rehearing  wa«  filed 
by  said  St  Louis  Underground  Service  Com- 
pany, which  motion  was  by  the  court  on  Ju- 
ly 9,  1896,  overruled,  but  at  the  same  time 
the  Judgment  theretofore  rendered  was  modi- 
fied, and  said  St.  Louis  Underground  Serv- 
ice Company  was  allowed  30  days  to  plead 
to  the  return  theretofore  filed  to  the  alter- 
native writ  by  said  Murphy,  street  commis- 
sioner as  aforesaid.  That  on  or  about  July 
SO,  1895,  an  answer  was  filed  to  said  return, 
and  the  cause,  upon  such  pleadings,  was  duly 
reset  for  hearing  before  said  division  1, 
where  the  same  was  submitted  and  fully  ar- 
gued, and  on  or  about  the  18th  day  of  Feb- 
ruary, 1896,  the  said  division  1  again  entered 
Judgment  denying  the  mandamus  prayed 
for.  That  cm  or  about  the  10th  day  of 
March,  1896,  a  motion  which  had  been  filed 
by  said  St  Louis  Underground  Service  Com- 
pany to  transfer  said  cause  to  the  court  in 
banc  was  sustained,  and  the  cause  was  ac- 
cordingly transferred  to  the  court  in  banc. 
That  on  or  about  the  5th  day  of  May,  1896, 
said  cause  was  argued  and  submitted  before 
the  court  in  banc,  with  the  result  that  there- 
after, on  or  about  the  2d  day  of  June,  1896, 
the  court  in  banc  rendered  its  Judgment  de- 
nying a  peremptory  writ    That  on  June  6, 
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1S96,  a  motion  for  rebearlng  whlcb  had  been 
filed  by  said  St  Louis  Underground  Service 
Company  was  OTermled,  and  the  judgment 
of  said  supreme  court  thereby  became  finaL 
That  the  opinions  dellTored  In  division  and 
In  the  court  in  banc  will  be  found  reiwrted 
in  State  ex.  rel.  St  Louis  Underground  Serv- 
ice Co.  V.  Murphy,  134  Mo.,  at  page  B4S  and 
following.  31  8.  W.  784,  34  S.  W.  61,  85  S. 
W.  1132,  34  L.  R.  A.  369,  56  Am.  St  Sep.  516. 
"(4)  That  from  and  after  said  time,  and 
until  February  19, 1897,  no  appUcation  of  any 
kind  for  permits  to  exercise  any  rights  or 
privileges  under  the  ordinance  aforesaid 
were  made  or  presented  to  the  city  of  St 
Lonls  or  to  any  of  Its  officers;  but  that  on 
said  19th  day  of  February,  1897,  said  St 
Louis  Underground  Service  Company  did 
present  to  the  board  of  public  Improvements 
certain  plans  and  statements  for  service  and 
supply  pipes  connecting  a  nmnhole  In  Its  sub- 
way, located  at  the  southwest  com^  of 
Broadway  and  Olive  streets,  with  the  area- 
way  under  the  building  and  sidewalk  locat- 
ed at  said  sonthwest  comer  of  Broadway 
and  Olive  streets.  In  order  to  connect  the 
subway  with  the  said  building;  and  said 
company  requested  said  board  to  approve 
the  said  plans,  and  to  thereupon  Issue  to  it 
a  permit  for  the  doing  of  said  work.  That 
in  view  of  the  Judgment  and  decision  of  the 
supreme  court,  such  request  was  not  com- 
plied with,  and  that  the  board  of  public  im- 
provements did  not  undertake  to  pass  upon 
such  plans,  neither  approving  nor  disapprov- 
ing the  same.  That  thereafter,  on  or  about 
the  24th  day  of  May,  1897,  a  petition  for 
mandamus  was  presented  to  the  supreme 
court  of  Missouri,  on  behalf  of  the  state  of 
Missouri,  at  the  relation  of  the  National  Sub- 
way Company  of  Missouri,  the  St.  Louis 
Subway  Company,  the  St  Louis  Under- 
ground Service  Company,  Charles  Sutter, 
and  Emll  A.  Meysenbuig,  against  the  city  of 
St  Lonls,  the  board  of  public  Improvements, 
the  president  of  said  board,  and  the  mem- 
bers composing  the  same,  upon  which  peti- 
tion there  was  Issued  by  said  court  on  said 
day,  an  alternative  writ  requiring  the  re- 
spondents to  take  action  upon  the  applica- 
tion so  presented  on  or  abont  the  24th  day  of 
May,  1897,  or  to  show  cause  on  or  before 
the  8th  day  of  June,  1897,  why  they  had  not 
done  so.  That  on  June  8,  1897,  respondents 
did  file  a  return  to  said  alternative  writ; 
whereupon  the  relators  filed  their  demurrer 
to  said  return,  and  the  hearing  of  the  cause 
was  continued  until  the  October  term,  1897, 
of  the  supreme  court  That  on  the  day  pre- 
ceding the  first  day  of  the  October  term  of 
said  court  rotors  filed  an  'amended  writ 
of  mandamus,'  to  which  amended  writ  re- 
spondents filed  their  return.  That  there- 
after, to  wit,  on  or  about  the  25th  day  of 
.Tune,  1898,  said  proceedings  havin;;  been 
theretofore  duly  argued  and  submitted  to 
the  supreme  court  sitting  in  banc,  said  court 
so  sitting  did  enter  Its  judgment  and  de- 


cision granting  a  perem-ptory  writ  against 
the  respondents  to  such  proceeding,  ,tbe 
opinion  of  the  court  being  reported  In  46  S. 
W.  981. 

"(5)  That  in  accordance  with  said  judg- 
ment of  the  supreme  court  the  application  of 
February  19,  1897,  was  duly  considered  and 
acted  upon,  as  have  -  been  ever  since  that 
time  all  other  applications  of  the  plaintiff 
herein. 

"(6)  That  the  franchise  fees  and  amonnt 
due  and  owing  to  the  city  of  Bt  Louis  un- 
der said  ordinance  15,953  for  the  period  in- 
tervening between  the  20th  day  of  Decem- 
ber, 1894,  and  the  1st  day  of  July,  189a 
amount  to  the  aggregate  sum  of  ^,000. 

"(7)  That  plaintiff  has  paid  to  the  dty  of 
St  Louis  the  said  sum  of  $3,000  under  pro- 
test reserving  to  Itself  the  right  to  sue  for 
the  return  and  recovery  of  the  same.  That 
at  said  time  the  plaintiff  claimed  that  all 
other  parties  bad  conveyed  to  It  all  their  re- 
spective rights  and  Interests,  and  defendant 
without  questioning  said  claim,  accepted 
from  plaintiff  said  $3,000. 

"(8)  The  question  submitted  to  the  court 
for  its  decision  la  whether,  under  the  facts 
herein  set  forth,  the  dty  of  St  Louis  was 
entifled  to  demand,  collect,  and  receive  the 
said  sum  of  $3,000.  If  it  was  then  there 
should  be  judgment  for  defendant  and  If  it 
was  not  then  there  should  be  judgment  for 
plaintiff  for  $8,000. 

'TThe  exhibits  referred  to  were  as  followa: 

"Exhibit  A:  'Resolution  of  City  ConncU, 
Dec.  18,  1894.  Resolutions  offered  by  Presi- 
dent Nagel:  .  Whereas,  the  St  Louis  Under- 
ground Service  Company  has  applied  for  and 
obtained  permitg  to  take  up  the  granite  pave- 
ment, and  to  put  down  electric  wire  conduits 
on  Broadway  between  St  Charles  and  Wash- 
ington avenue,  and  between  Washington  and 
Franklin  avenue,  and  at  other  points  In  this 
city;  and  whereas,  the  dty  counselor  has 
given  the  opinion  that  ordinances  Nos.  14.798 
and  15,953,  under  which  said  company  claim 
to  operate,  are  valid,  and  confer  the  rights 
and  authority  so  sought  to  be  exercised;  and 
whereas,  there  seems  to  be  no  reason  to  doubt 
that  able  counsel  have  given  opinions  arriv- 
ing at  exactly  the  opposite  conclusions;  and 
whereas,  the  subway  commission  appointed  by 
the  mayor  has  made  Its  report  and  the  whole 
question  of  underground  service  Is  now  be- 
fore the  dty  authorities  for  consideration,  hi 
the  shape  of  definite  bills  and  otherwise;  and 
whereas,  a  controversy  and  final  dedsion  up- 
on these  questions  at  some  time  seems  in- 
evitable; and  whereas  it  is  of  great  impor- 
tance to  the  dty,  and  presumably  of  as  mnch 
Interest  to  said  corporation,  to  have  the  ques- 
tion of  validity  of  said  ordinances,  and.  If 
valid,  their  proper  interpretation,  judicially 
determined  before  the  situation  becomes  com- 
plicated by  the  creation  of  new  conditions  or 
interests,  and  while  a  decision  may  still  be 
had  without  involving  either  party  In  much 
costs;  and  whereas,  It  is  in  the  opinion  of  this 
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bodr  entirely  proper  In  cases  of  such  impor- 
tance to  assert  any  interest  at  the  city  which 
Is  not  based  upon  mere  technicality,  bnt  which 
depends  upon  the  judicial  solntton  of  questions 
of  Interpretation  as  to  which  fair-minded  and 
competent  men  may  and  do  differ;  and  where- 
as. In  view  of  the  opinion  given  by  the  city 
counselor,  he  cannot  fairly  be  expected  to 
take  charge  of  litigation  which  necessitates 
tbe  assertion  of  a  position  contniry  to  that 
heretofore  assumed  by  him;  and  whereas, 
the  dty  ordinances  authorized  the  mayor,  by 
and  with  the  consent  of  tbe  city  council,  to 
appoint  special  counsel:  Now,  be  it  resolred, 
that  it  is  the  sense  of  this  council: '  First, 
that,  with  the  fullest  regard  for  the  ability 
and  Integrity  of  tbe  city  counselor,  tbe  city 
authorities  cannot  be  expected  to  accept  hla 
opinion  as  condustre,  and  to  permit  impor- 
tant rights  to  be  acquired  or  lost  upon  the 
strength  of  it,  where  so  much  and  such  evi- 
dent doubt  is  entertained  as  to  correctness  of 
that  opinion,  and  that  proper  steps  should  be 
taken  to  force  a  speedy  Judicial  determina- 
tion as  to  the  validity  of  said  ordinances,  and, 
If  found  to  be  valid,  as  to  their  proper  inter- 
pretation; second,  that  In  case  his  honor,  the 
mayor,  should  see  fit  to  this  end  to  name  spe- 
cial counsel,  this  body  Is  ready  to  approve 
any  reasonable  appointment  that  may  be 
made,  and  that  this  council  is  prepared  to 
support  any  other  measure  adopted  by  the  city 
authorities  fairly  calculated  to  bring  these 
questions  to  a  speedy  issue  and  decision.' 

"Bxhlbit  B:  'Resolution  of  the  Council,  Jan- 
nary  15. 1885.  Mr.  Ferriss  offered  tbe  follow- 
ing resolution  as  a  substitute  for  tbe  report  of 
tbe  committee  on  ways  and  means,  as  above: 
Besolved,  that  the  mayor  is  hereby  authorized 
and  requested  to  retain  D.  D.  Fisher  and  El 
C.  Kehr  as  special  counsel  for  the  dty  In  the 
matter  of  contesting  the  claims  of  the  Na- 
tional Subway  Cbmpany  of  Missouri,  Its  suc- 
cessors and  assigns,  to  the  right  to  occupy 
the  streets  for  tmderground  conduits,  under 
ordhunces  Nos.  14,798  and  15,953,  at  a  com- 
pensation of  $2,500  retainer,  and  |2,600  to  be 
paid  contingent  on  final  success  on  behalf  of 
the  dty.' " 

Tbe  cause  was  submitted  on  tbe  above 
agreed  statement,  and  on  February  14,  1900, 
the  drcult  court  entered  Judgment  for  the 
plaintiff  for  $3,000,  and  after  proper  steps  the 
defendant  appealed. 

Chaa.  W.  Bates  and  Wm.  F.  Woemer,  for 
appellant.  Geo.  W.  Ebsley  and  Boylc^  Priest 
ft  Lehmann,  for  respondent 

MARSEUXIi,  J.  (after  stating  the  facts). 
L  Compressed  Into  a  few  words,  the  case 
made  Is  this:  The  dty  of  St  Louis,  a  mu- 
nicipal corporation  having  power  to  regulate 
the  use  of  its  streets,  by  ordinances  dated 
February  15,  1888,  and  February  6,  1891, 
granted  to  tbe  plaintiff,  a  businesa  corpora- 
tion, authority  and  permission  to  construct 
and  operate  a  system  of  conduits,  pipes,  etc., 
for  conveying  electridty  under  the  surfaos  of 


Its  streets  for  50  years,  and  for  snch  "rights 
and  franchises"  required  the  plaintiff  to  pay 
to  it  the  sum  of  $500  semiannually.  Under 
tbe  grant  the  plaintiff  partially  constructed  Its 
system,  but  in  January,  1895,  the  city  refused 
to  further  permit  the  plaintiff  to  have,  enjoy, 
or  exercise  the  "rights  and  franchises"  grant- 
ed, and  claimed  that  the  ordinances  were 
void.  The  result  was  a  proceeding  by  the 
plaintiff  by  mandamus  in  this  court  agabist 
the  defendant  and  Its  administrative  officers 
to  compel  the  performance  of  the  terms  of 
said  grant  This  court  on  June  6^  188C,  final- 
ly decided  that  case  In  favor  of  the  defend- 
ants, and  bdd  said  ordinances  to  be  void. 
Thus  the  matter  stood  until  February  19,  1897, 
whoi  the  plaintiff  again  demanded  the  right 
to  exerdse  the  powers  conferred  by  said  or- 
dinances, and  tbe  dty  declined  to  recognize 
any  such  rights  in  the  plaintiff.  Thereupon, 
on  May  24,  1887,  the  plaintiff  began  a  second 
suit,  by  mandamus,  against  tbe  defendant  and 
Its  administrative  officers,  to  compel  them  to 
carry  out  tbe  terms  of  said  grant.  Tbe  re- 
sult of  this  suit  was  that  on  June  25,  ISOS, 
this  court  reversed  its  Judgment  in  the  first 
case,  held  said  ordluances  to  be  valid  and 
binding,  and  granted  to  tbe  plaintiff  a  pa- 
emptory  writ  of  mandamus  commanding  tbe 
defendants  to  carry  out  the  terms  of  the 
grant  Thereupon  the  defendants  demanded 
and  exacted  from  the  plaintiff  the  sum  of 
$3,000,  being  the  semiannual  payments  pro- 
vided for  by  said  ordinances,  that  fell  due  in 
the  Interhn  between  the  first  and  second  judg- 
ments of  this  court  aforesaid.  The  plaintiff 
paid  said  sums  under  protest  reserving  to  It- 
self the  right  to  sue  to  recover  the  same,  and 
this  agreed  case  Is  the  result 

It  will  do  no  good  to  wdgh  words,  or  to 
differentiate  between  a  "franchise"  and  sbn- 
ple  "consent"  of  the  city,  in  respect  to  what 
the  city  confers  in  ordinances  lilce  these.  It 
la  Immaterial  to  this  case  whether  such 
grant  be  a  m»e  "consent"  of  the  city  to  the 
exercise  of  a  "franchise"  already  conferred 
by  the  state,  as  the  plaintiff  calls  It  or 
whether  It  be  a  "franchise,"  as  the  defendant 
calls  It;  for,  after  all,  it  is  tbat  which  the 
city  alone  has  power  to  grant  without  which 
the  defendant  could  not  lawfully  use  tbe 
streets  of  the  city  for  such  purposes,  and  for 
the  granting  of  which  the  city  required  and 
tbe  plaintiff  agreed  to  pay  $500  semiannually. 
The  dty  had  the  power  to  make  the  grant 
and  to  prescribe  the  terms  of  the  grant 
The  result  attained  was  the  right  to  so  use 
tbe  streets  by  the  plaintiff,  and  the  right  of 
the  city  to  exact  the  semiannual  payments 
for  the  exercise  of  the  right  granted.  The 
rights  and  duties  of  the  parties  were  there- 
fore mutual  and  interdependent  The  city 
had  no  right  to  the  money  except  as  com- 
pensation for  the  enjoyment  and  exercise  of 
the  right  granted,  and  the  plaintiff  was  bound 
to  pay  only  in  case  it  was  allowed  to  exercise 
and  enjoy  the  right  granted.  The  plaintiff 
could  no^  of  coarse,  avoid  payment  by  a 
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voluntary  nonnser  of  the  right,  nor  conid  the 
city  deny  tbe  rlKlit,  and  still  Insist  upon  com- 
pensation for  tlie  exercise  of  the  right  de- 
nied. Snch  a  position  would  be  inconsistent 
and  unconscionable.  So,  after  the  city  won 
In  the  first  case,  it  did  not  demand  or  exact 
the  compensation.  But  after  It  lost  in  the 
second  case  It  exacted  back  pay  for  the  time 
the  plaintiff  was  not  permitted  to  enjoy  the 
right  granted  In  consequence  of  the  city's 
action.  To  permit  such  an  exaction  to  re- 
main effective  would  amount  to  allowing  the 
dtf  to  take  advantage  of  its  own  wrong.  It 
will  not  do  to  say  the  plaintiff  was  deprived 
of  the  enjoyment  of  such  right  by  reason  of 
the  Judgment  of  the  court,  which  afterwards 
turned  out  to  be  erroneous,  and  that  no  man 
la  liable  for  loss  sustained  by  erroneous  Judg- 
ments of  courts;  for  it  was  the  city's  refusal 
which  Interrupted  the  plalntifTs  enjoyment 
of  the  right  In  the  first  place,  and  which  pro- 
duced the  erroneous  Judgment  of  the  court 
Moreover,  to  permit  the  city  to  exact  and 
keep  the  compensation  for  the  time  during 
which  the  plaintiff  was  deprived  of  the  right 
by  the  refusal  of  the  city  and  the  erroneous 
Judgment  of  the  court  would  Impose  upcn 
the  plalntUf  the  burden  of  paying  for  the 
mistakes  of  a  court;  that  Is,  It  would  com- 
pel the  plaintiff  to  pay  for  a  right  during  a 
time  when  the  court  said  no  such  right  ex- 
isted, upon  the  ground  that  the  court  was  In 
error  In  so  doing.  It  does  not  He  In  the  de- 
fendant's mouth  to  make  such  a  claim.  In- 
asmuch aa  the  payment  was  a  compensation 
for  the  enjoyment  of  the  right  as  long  as 
the  defendant  prevented  the  plaintiff  from 
enjoying  the  right  it  cannot  dafan  the  com- 
pensation. 

Neither  wlB  tt  do  to  say  tiiat  the  right 
was  always  tn  existence,  that  It  was  confer^ 
red  by  ordinance,  and  the  ordinance  con- 
ferring tt  was  never  repealed  by  the  mu- 
nicipal assembly,  and  that  no  other  officer 
or  set  of  officers  of  the  city  had  power  to 
tak*  away  the  powers  conferred  by  ordi- 
nance. The  ordinance  waq  in  force  all  the 
time;  but  when  the  etty,  through  Its  otKcers, 
refused  to  allow  the  plaintiff  to  enjoy  the 
rights  coDferred  by  the  ordinance,  and  when 
the  court  said  the  ordinance  was  void,  the 
plaintiff  could  not  appeal  to  the  ordinance, 
and  demand  that  it  enforce  itself,  or  that 
It  overrule  the  actions  of  the  ofBcera  of  the 
city  or  the  Judgment  of  the  court  The  sec- 
ond Judgment  established  that  the  ordinance 
was  a  live,  legal,  and  binding  document  but 
it  did  not  and  could  not  restore  to  the  plain- 
tiff the  benefits  It  had  lost  while  it  was  de- 
prived of  the  enjoyment  of  the  rights  con- 
ferred tj  the  ordinance,  nor  did  it  or  could 
it  establish  the  solecism  that  the  city  was 
entitled  to  exact  pay  for  the  rights  so  de- 
nied to  the  plaintiff  while  they  were  ao  de- 
nied.   Tlw  cnjQjrmant  flC  the  right  wai  the 


foundation  and  consideration  npon  which  the 
promise  to  pay  rested.  When  that  fotmda- 
tlon  and  consideration  failed  or  was  taken 
away  temporarily  by  the  voluntary  agencr 
of  the  city,  the  right  to  demand  the  pa; 
ceased. 

There  la  no  difference  in  principle  between 
tills  case  and  the  case  of  a  landlord  who  bai 
leased  premises  to  a  tenant  for  a  term  of 
years  at  a  certain  rental,  and  who  ousts  the 
tenant  by  disseisin  before  the  expiration  of 
the  term,  and  when  the  tenant  is  restored  to 
possession  by  the  courts  the  landlord  cloimt 
the  rent  while  the  tenant  was  out  of  the  pos- 
session; or  where,  after  such  ouster,  and 
where  the  tenant  never  seeks  to  be  restored 
to  possession,  the  landlord  claims  the  rent 
for  the  remainder  of  the  term  notwithstand- 
ing such  ouster.  No  one  would  contend  that 
a  landlord  was  entitled  to  rent  in  either  of 
the  cases  supposed;  and,  if  the  contention  of 
the  defendant  hi  this  case  Is  correct  then, 
on  principle.  It  would  have  been  entitled  to 
the  semiannual  payments  for  the  remainder 
of  the  60  years  if  the  second  Judgment  of 
this  court  had  never  been  rendered,  notwith- 
standing it  denied  the  right  conf«Ted  for 
which  the  paymenta  were  to  be  made. 

The  law  Is  that  "quiet  enjoyment  of  the 
premises  without  any  molestation  on  the  part 
of  the  landlord  is  an  Implied  condition  on 
which  the  tenant  is  bound  to  pay  rent  Rent 
Is  something  given  by  way  of  eompensatl-in 
to  the  lessor  for  the  right  to  make  use  of 
the  land  demised,  and,  consequently,  so  far 
as  he  is  concerned,  the  land  Is  poaseased  and 
enjoyed  by  the  tenant  during  the  term  speci- 
fied In  his  contract;  and  therefore  It  would 
be  no  defense  to  an  action  for  rent  that  the 
lessee  never  took  possession,  unless  posses- 
sion was  withheld  by  the  lessor  or  anotbo' 
under  a  title  paramount  to  that  of  Sie  lessor. 
But  if  the  tenant  be  at  any  time  deprived 
of  the  premises.  In  whole  or  In  part  by  the 
landlord's  agency,  the  obligation  to  pay  rem 
ceases,  because  his  obligation  has  force  only 
from  the  consideration  which  Is  the  quiet 
enjoyment  of  the  premlsea."  1  TayL  Landl. 
&  T.  (8tb  Ed.)  t  ST7;  Jacksoa  v.  Eddy,  12 
Mo.  209;    Smith  v.  Thurston,  19  Mo.  App.  4S. 

Quoad  this  case  the  city  la  the  landlord 
and  the  plaintiff  la  the  tenant  The  tenant's 
quiet  enjoyment  was  interrupted  and  its  poe- 
sesslon  taken  away  by  the  landlord,  and 
therefore  Its  obligation  to  pay  the  rent  ceas- 
ed while  and  aa  long  as  such  eviction  lasted, 
but  sprung  into  existence  again  as  soon  as  the 
enjoyment  was  restored.  Hence  the  dt; 
had  no  right  to  demand  or  exact  the  semi- 
annual payments  during  the  time  the  city 
prevented  the  plaintiff  from  enjoying  the 
rights  conferred  by  the  ordinances. 

It  follows  that  the  Judgment  of  the  clrcait 
court  Is  right  uid  It  la  therefore  afBnaed. 
AU  concur. 
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GAT  ▼.  OBcnrr  at  at 

(SnpnaM  Goort  of  Miaaoori,  DiTiaion  N«.  1. 

Jnne  18,  1802.) 

DISmSSAI.    OP    ACTIONS— PARTIES    BNTITLBD 

TO   OPPOSE— ASSIGNORS   OF 

CAUSE  OF  ACTION. 

An  action  waa  bronght  in  plaiutlfTs  nama 
against  defendanta  aa  offlcera  of  a  bank,  nndpr 
Ber.  SL  1889,  |  2760,  which  makes  such  offl- 
cen  indlTidually  resiranaible  for  depoidta  re- 
ceived vith  their  aaseot  after  the  bunk  is  in- 
■olTent.  The  action  waa  ou  the  daima  of  36 
depositora,  asaiipied  to  plaintiff  to  avoid  a 
moltipiici^  of  anits.  A  prior  action  had  been 
commenced  and  dismissed  at  plaintiff's  oosta, 
and,  the  present  action  having  been  commenced 
withont  plaiutitTa  consent,  a  atipnlation  waa 
entered  into  whereby  he  agreed  to  diamiaa  in 
cooaideraition  of  defendanta'  satisfying  the 
jadgment  for  costs  iu  the  prior  action,  which 
they  did.  Plaintiff  then  moved  to  dismiss 
this  action,  which  waa  opposed  by  the  de- 
positora wlko  had  aaaigned  to  him,  and  the  mo- 
tion waa  denied.  Hev.  SL  1899,  |  64/0,  re- 
qnirea  an  action  to  be  prosecuted  by  the  as- 
signee of  a  choae  in  action  arising  on  contract 
in  hia  own  name.  Held  that,  after  the  asaign- 
ment  of  their  claima  to  plaiutiS,  the  depositura 
bad  no  right  to  Interfere  iu  the  action,  aud  hia 
motion  to  diamiaa  should  liave  been  granted. 

Appeal  from  circuit  conrt,  CliarltoD  coun- 
ty: Jna  P.  Butler,  Judge. 

Action  by  John  L.  Gay  against  Qiarlea  B. 
Onrutt  and  others.  From  a  Judgment  tor 
plalntlfl;  defendants  appeal.    Beversed. 

Allen,  Hamilton  ft  Dudley  and  Wm.  M. 
Williams,  for  appellants.  O.  P.  Hnbbeil, 
Hcniy  U  Bada,  and  Barber  *  Knigbt,  for 
raapandent. 

BOBINSON,  J.  This  action  «■•  begun 
in  tbe  Gnmdj  etrenlt  eoort  on  December 
28tli,  against  the  defendanta  aa  officers  of 
tbe  CftlBena'  Bank  of  Jamespmrt,  Mo.,  to  i*. 
coTer  certain  depoaits  alleged  to  iwve  been 
recetved  by  defendants  between  July  12, 
1882,  and  J«ly  18,  1893,  when  the  bank  waa 
known  by  defendants  to  be  insolTcnt  or  in 
failing  clrcumstanees.  On  defendants'  ap- 
plication, a  change  of  venue  was  awarded 
to  tbe  drcnit  conrt  of  Charlton  county. 

The  petition  Is  In  38  counts,  each  predicat- 
ed on  section  2760,  Ber.  8L  1688,  wblcb 
makes  the  ofBcen  of  a  bank  Individually  re- 
sponsible for  deposits  received,  with  their  as- 
lent  after  they  had  knowledge  that  the  bank 
is  insolvent  or  in  falling  circumstances.  In 
order  to  «ToU  a  mnltlpllelty  of  suits,  tlK 
depositors  assigned  their  claims  to  the  plain- 
tiff, and  this  action  waa  begun  in  his  own 
name.  The  case  waa  tried  before  a  Jury,  and 
resulted  in  a  verdict  and  Judgment  for  plain- 
tiff, and  defendants  have  appealed.  The  first 
of  the  series  of  errors,  necessary  to  notice, 
wliich  have  been  aaslgned  by  the  defendanta 
for  a  reversal  of  tbe  Judgment,  relates  to  the 
action  of  the  conrt  l)elow  in  allowing  this 
action  to  be  prosecuted  In  the  name  of  John 
U  Oay,  and  refasing  to  dismiss  the  same  on 
the  stipulation  between  plalntur,  Jolm  Ii. 
Oay,  and  tbe  defendants  for  that  purpose. 
It  is  claimed  by  defendants  tliat  under  our 


statutes  (section  640,  Bcr.  8t  1889),  requir- 
ing suits  to  b6  brought  In  the  name  of  tlie 
real  party  in  interest  the  assignee  of  the 
cause  of  action  is  regarded  as  the  real  party 
in  Interest,  and  he  Is  allowed  to  dismiss  or 
otherwise  control  tbe  conduct  of  the  case  to 
the  exclusion  of  the  assignors,  where  suit  Is 
brought  on  the  assigned  accounts.  The  con- 
tention on  behalf  of  the  depositors  was  that 
where,  as  here,  the  assignee  refuses  to  fur- 
ther prosecute  the  action,  the  court  will,  up- 
on indemnity  as  to  cost  and  damages,  permit 
tbe  cause  to  proceed  in  the  sssignee's  name, 
and  not  allow  the  latter  to  dismiss  or  dis- 
continue the  action.  It  seems  that  this  case 
was  originally  commenced  in  the  Davleaa 
circuit  court,  but  afterwards  dismissed,  and 
the  cost  amounting  to  some  sixty  odd  dol- 
lars, taxed  against  the  plaintiff,  Oay;  where- 
upon the  present  suit  was  instituted.  After- 
wards, an  execution  waa  issued  sgainst  Oay 
for  the  costs  in  the  Daviess  circuit  court, 
and  demand  made  upon  him  therefor.  Be- 
coming apprehensive  about  the  accumulatiim 
of  the  cost,  he  informed  the  counsel  for  d»- 
fendsnts  that  he  never  authorised  this  ae- 
tion  to  be  tvought,  and  entered  into  s  stipu- 
lation vrtQi  them  to  dismiss  the  cause  upon 
defendants  paying  the  costs  which  hsd  been 
sdjodged  against  him  in  the  Daviess  circuit 
court,  together  with  all  costs  which  bsd  or 
might  accrue  in  the  present  suit  up  to  the 
time  of  such  dismissal.  In  the  meantime, 
however,  having  learned  of  the  contemplated 
dismissal,  and  before  the  aame  was  consum- 
mated, but  after  the  fliing  of  the  above  stip- 
ulation, the  depositors  filed  a  motion  to  have 
tbe  case  proceed  in  Qey's  name  for  their  uae 
and  benefit;  which  motion  was  sustained  by  the 
court  upon  the  depositors  giving  bond  In  the 
snm  of  fl,000  to  indemnify  him  against  costs 
and  damages;  and  defendants  saved  their 
exceptions  to  this  action  of  the  court.  The 
plalntur  thereupon  filed  a  motion  to  dismiss 
tbe  suit  on  the  grounds  that  he  did  not  au- 
thorise the  action  to  ba  brought,  the  said 
suit  having  been  instituted  withont  consult- 
ing him  or  without  his  knowledge  or  con- 
sent; snd  tliat  he  had  no  knowledge  of  the 
assignment  of  the  said  claims  to  him,  and 
never  agreed  with  the  assignors  to  bring  this 
suit,  or  authwized  any  other  person  to  do  so. 
The  court  overruled  this  motion,  and  defend- 
ants excepted. 

At  common  law,  in  the  ease  of  assl^ment 
of  causes  of  actions  arising  ex  contractu,  all 
suits  upon  such  assigned,  causes  of  action, 
with  the  exception  of  negotiable  instruments, 
must  be  brought  in  the  name  of  the  parly 
vested  with  the  legal  interest  in  the  contract, 
and  not  in  the  name  of  the  assignee.  Code 
Civ.  Proc.;  Rev.  St  1809,  t  MO,  however, 
has  made  a  change  in  the  relation  to  parties 
to  actions.  Under  the  provisions  of  this  sec- 
tion, the  assignee  of  tihe  cause  of  action  aris- 
ing ex  contractu  is  the  reel  party  in  interest 
and,  as  such,  may  maintain  the  action  In  bis 
own  name,  regardless  of  any  collateral  agree- 
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ment  between  himself  and  the  assignor  as 
to  the  proceeds.  This  la  now  the  settled  doc- 
trine in  this  state.  Gnemey  ▼.  Moore,  181 
Mo.  650,  82  S.  W.  1132.  The  plaintiff,  being 
the  real  party  in  interest,  undoubtedly  had 
the  exclusive  right  to  control  the  action,  and 
might  dismiss  or  discontinue  the  case  with- 
out assignor's  sanction.  The  assignors,  be- 
ing strangers  to  the  action,  will  not  be  al- 
lowed to  interfere  in  the  suit,  to  prevent  a 
dismissal  of  the  case,  or  otherwise  control  the 
conduct  of  the  case.  Equally,  of  course,  the 
assignors  had  no  standing  in  court  to  submit 
a  motion  to  carry  on  the  suit  in  Gay's  name, 
after  he  had  refused  to  prosecute  the  same. 
This  doctrine  is  a£9rmed  and  settled  by  many 
authorities.  The  right  of  a  stranger  to  a 
suit  to  Interfere  with  its  process  or  conduct 
came  up  for  decision  in  Hoover  t.  Railway 
Co.,  115  Mo.  77,  21  S.  W.  1076.  There  it 
was  held  that  none  but  parties  to  suits  will 
be  permitted  to  Interfere  with  or  control  the 
conduct  of  the  suit  The  court  In  that  case 
said:  "The  general  role  that  none  but  par< 
ties  to  a  suit  will  be  allowed  to  Interfere 
In  Its  control  obtains  in  this  state,  as  well  as 
in  other  Jurisdictions."  A  similar  principle 
was  applied  in  State  v.  Clymer,  81  Mo.  122. 
To  the  same  effect  is  Fiske  v.  Lamoreauz, 
48  Mo.  623.  Freem.  Ex'ns,  I  75,  in  express^ 
ing  his  views  on  the  question  before  us,  says: 
"The  general  rule  that  none  but  parties  to 
a  suit  will  be  allowed  to  interfere  with  its 
management  is  equally  applicable  to  the 
writ  of  execution  which  may  be  Issued  at 
the  termination  of  the  action.  None  but 
the  parties  to  the  writ  who  are  liable  to 
be  Injured  by  It,  can  complain  of  irregulari- 
ties with  which  it  may  be  affected.  Hence 
no  stranger  to  the  action  can  obtain  an  or- 
der quashing  the  execution."  To  permit  a8> 
signers,  after  having  transferred  their  entire 
interest  in  the  claims,  to  control  the  conduct 
of  the  suit,  would  not  only  be  against  the 
plain  Intent  of  our  Code,  bnt  would  involve 
a  case  in  collateral  issues  Irreconcilable,  and 
the  parties  and  the  court  in  confusion  inex^ 
trlcable.  If  parties  wish  to  transfer  or  as- 
sign their  claims  or  rights  of  acti(m  to  an- 
other for  convenience,  economy,  or  what  not; 
they  must  understand  that  with  the  assign- 
ment goes  their  right  to  control  or  Inter- 
fere with  suits  that  may  t>e  brought  thereon. 
If  parties  wish  to  control  suits  begun  upon 
accounts  in  their  favor,  they  must  retain 
control  of  their  accounts.  As  the  court  would 
have  DO  right,  in  the  first  instance,  to  force 
one  to  whom  an  account  bad  been  assigned, 
without  reward  or  hope  thereof  from  the 
assignor,  to  assume  the  reBponsIbility  of  Its 
collection  by  suit,  K  equally  is  wanting  in 
authority  to  force,  against  one's  will,  the  con. 
tinuance  of  the  undertaking  voluntarily  as- 
sumed to  collect,  by  suit,  an  assigned  ac- 
count or  accounts,  which,  for  reasons  of 
prudence,  the  assignee  might  conclude  to 
abandon;  and  for  a  still  greater  reason 
would  the  court  be  wanting  in  authority  to 


force  an  assignee  to  continue  s  salt  ca  an 
assigned  account  In  his  own  name  when  the 
assignee,  as  In  this  case,  i>rotests  that  he 
never  caused  the  suit  to  be  instituted  in  the 
first  instance.  The  record  in  this  case  shows 
that  the  assignee  never  in  fact  gave  hit 
consent  that  this  suit  might  be  begun  in  his 
name;  but  only  that  he  had  been  selected. 
by  the  depositors  of  the  defendants'  bank, 
as  the  one  to  whom  the  accounts  should  be 
assigned;  and  that  he  did  consent  tbat  the 
suit  which  was  originally  Instituted  in  bis 
name  In  Daviess  county  might  be  brought, 
and  In  which  suit  he  was  afterwards  com. 
pelled  to  take  a  nonsuit,  and  which  result- 
ed in  the  costs  above  mentioned  being  taxetl 
against  him.  This  suit  was  begun,  appar 
ently,  upon  the  assumption,  on  the  part  of 
the  attorneys  for  the  assignors,  that  as  thv 
plaintiff.  Gay,  had  consented  to  begio  one 
suit  upon  the  assigned  accounts  (which  suit 
he  was  compelled  to  abandon  on  account 
of  imfavorable  conditions  arising  In  its  prog- 
ress), be  certainly  would  sanction  another 
suit  to  be  maintained  upon  the  accounts,  in 
his  name,  in  Grundy  county,  where  the  un- 
favorable condition  that  led  to  his  takin;; 
the  nonsuit  in  the  first  instance  did  not  exist. 
We  have  carefully  examined  the  autborlties. 
cited  by  the  able  counsel  tor  respondent*, 
wherein  the  courts  have,  to  avoid  a  failure 
of  justice,  permitted  suits  to  be  proBecuto<l 
or  continued.  In  the  name  of  the  real  party 
in  hiterest,  after  the  original  party  or  par- 
ties thereto  have  lost  all  interest  therein: 
but  they  do  not  apply  to  the  conditions  of 
this  case,  where  the  real  party  in  interest 
had  asked  that  the  case  be  dismissed. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
with  directions  to  dismiss  the  suit  In  pur- 
suance with  the  stipulation  entered  into  be- 
tween the  defendants  and  the  plaintiff;  Gay. 
All  concur. 


ORIGSBT  at  aL  T.  BARTON  COUNT;  et  al. 

(Supreme  Court  of  Misaouri,  Divlaloa  No.  1. 
Jane  18,  1902.) 

MOSTQAaE-REFORMATION-BRINOINQ  IN  NBW 

FABTIES— EFFECT  AS  CHANGINQ 

CAUSE    OF    ACTION. 

Plaintiff  borrowed  money  of  the  school 
fund  of  defeudant  county,  giving  hla  bond  with 
Buretiea  and  a  mortgage  as  security.  He  aft- 
erwards conveyed  tne  premises  to  defendant 
P.,  subject  to  the  mortgage,  and  thereafter 
discovered  tbat  by  a  mistake  in  the  mortgaei> 
a  portion  of  the  premises  was  omitted.  He 
commenced  an  action  to  reform  the  mortga^. 
and  afterwards  filed  an  amended  petition  mak- 
ing his  sureties  parties  plaintiff.  Btld,  tbat 
the  sureties  were  interested  in  the  reformation 
of  the  mortK8i;e,  and  therefore  proper.  If  not 
necessary,  parties,  and  that  the  cause  of  ac- 
tion was  not  changed  by  such  amendment. 

Appeal  from  circuit  court.  Barton  county: 
W.  h.  Jarrott,  Judge. 

Action  by  George  W.  Grlgsby  and  others 
against  Barton  coimty  and  another.    From 
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t  Jodemeiit  for  plalntiffis,   defendant  Poole 
ijipeils.    Affirmed. 

llinmuin,  Wray  &  Tlmmonds,  for  appel- 
lant Cole  &  Burnett,  for  appellees  Grlgsby 
et  aL    B.  L.  Uoore,  for  appellee  Barton  Ca 

BRACE,  P.  J.  TblB  is  a  eult  in  eqni^, 
instituted  by  George  W.  Origsby  as  plaintiff 
igatnst  Barton  county  and  A.  C.  Poole  as 
defendants,  to  correct  an  alleged  mistake  In 
tbe  description  of  the  premises  In  a  school 
mortgage  execnted  by  the  said  George  W, 
Grigsby  to  tbe  county  of  Barton  to  secure 
tbe  payment  of  a  bond  for  $625,  with  in- 
terest, given  by  the  said  Grlgsby,  as  prin- 
cipal, \rlth  his  coplalntlffs,  A.  Van  Meter, 
0.  W.  Harris,  N.  B.  Elam.  and  S.  3.  MIii> 
nice,  as  his  sureties,  for  that  amount  of 
money  borrowed  of  the  school  fund  of  said 
county;  the  premises  baring  been  afterwards 
coDTeyed  by  deed  to  the  defendant  A.  O. 
Poole,  subject  to  the  mortgage. 

From  the  decree  of  the  drcnlt  court  cor- 
recting the  nJstalte  as  prayed  for,  this  appeal 
Is  taken;  the  only  error  assigned  for  reversal 
lieing  the  refusal  of  the  court  to  sustain  the 
following  motion:  "G.  W.  Grlgsby,  plalntUf, 
Tf  Barton  county  et  al.,  defendants.  Now 
comes  the  defendant  A.  C.  Poole,  and  moves 
tbe  court  to  strike  out  the  paper  filed  herein 
called  the  second  amended  petition,  filed  Sept. 
28tli,  1808,  for  the  reason  that  tbe  same 
Joins  four  new  parties  plalntltt,  who  were  not 
parties  to  the  original  suit  In  this  case,  and 
who  are  not,  under  the  facts  alleged  In  the 
original  petition,  entitled  to  any  relief;  and 
file  only  plaintiff  in  the  original  petition  had 
so  cause  of  action  against  this  defendant 
upon  tbe  facts  stated  In  his  petition;  and 
costs  have  accrued  under  tbe  original  petl- 
tiMi,  prior  to  the  filing  of  said  second  amend- 
ed petition;  and  said  second  amended  i)etl- 
tion  changes  subBtantiaily  the  original  cause 
of  action,  and  sets  up  an  entirely  new  and 
original  cause  of  action  in  favor  of  said 
new  plaintiffs,  viz.,  Yan  Meter,  Harris,  Elam, 
and  Mlnnice.  The  county  answered  the  pe« 
titlon,  consenting  that  the  prayer  of  the  pe- 
tition be  granted.  The  defendant  Poole,  after 
tbe  court  overruled  the  motion,  refused  to 
plead  further,  and  is  really  the  only  appeh 
lant  The  alleged  mistake  was  the  omission, 
in  tbe  description  of  tbe  premises  conveyed 
in  tbe  mortgage,  of  a  part  of  a  lot  which  was 
taclnded  in  the  description  of  the  premises 
conveyed  to  Poole.  The  cause  of  action  stat- 
ed in  the  amended  Is  precisely  the  same  as 
in  tbe  original  jtetltion;  the  only  difference 
betireen  them  being  that  in  the  amended 
petition  some  evidential  facts  were  stated 
ttiat  were  not  stated  In  the  original  petition, 
but  which  did  not  change  tbe  cause  of  ac- 
tion, and  the  making  of  the  said  Van  Meter, 
Harris,  BSam,  and  Mlnnice  parties  plaintiff, 
itBtlng  tbdr  relation  to  the  subject-matter. 
Of  course,  the  original  petition  did  not  state 
a  canse  of  action  in  their  favor  against  the 
defendants,  but  making  them  parties  to  the 


cause  of  action  therein  stated  did  not  cbangu 
the  cause  of  action.  The  same  evidence 
would  have  been  required  to  support,  and  tbe 
same  Judgment  to  be  rendered.  In  the  one 
as  In  tbe  other;  and  this  Is  the  test  of  iden, 
tlty.  Llese  v.  Meyer,  143  Mo.  547,  45  S.  W. 
282;  Holt  Ca  v.  Cannon,  114  Mo.  614,  21  S. 
W.  851;  Scovlll  V.  Glasner,  79  Mo.  448.  The 
plaintiff  Grlgsby  was  a  party  to  the  original 
contract  in  which  the  alleged  mistake  was 
made,  and,  although  he  had  conveyed  the 
land  to  Poole  subject  to  tbe  mortgage,  be  re< 
malned  personally  liable  on  the  bond;  and 
tbe  extent  of  that  liability  was  Increased, 
as  was  that  of  bis  sureties,  by  reason  of  tbe 
mistake.  "It  is  the  general  rule  that  a  mis- 
take in  an  instrument  can  be  corrected  in 
equity  only  when  the  litigation  is  between 
the  original  parties,  or  those  hi  privity  with 
them,"  and  "all  parties  who  would  be  affect- 
ed by  the  correction  of  the  mistake  must  be 
made  parties  to  the  suit"  14  Enc.  PL  ft 
Prac.  46;  Dodson  v.  Lomax,  113  Mo.  555. 
21  S.  W.  25;  Seiberlhig  r.  Tipton,  113  Mo. 
373,  21  S.  W.  4;  Martin  v.  Nixon,  92  Mo. 
26,  4  S.  W.  503.  Hence  Grlgsby  had  a  right 
of  action  to  correct  the  mistake.  The  cor- 
rection of  the  mistake  would  also  in  like 
manner  affect  bis  sureties  on  the  bond  the 
mortgage  was  given  to  secure,  and  they  bad 
an  Interest  in  the  cause  of  action;  whether 
they  were  necessary  parties  or  not,  they  were 
not  Improper  parties;  and  the  question  as 
to  whether  they  were  necessary  parties  Is 
not  raised  by  this  motion.  The  original  par- 
ties to  the  contract,  theh:  privies,  and  all 
who  would  be  affected  by  this  correction  bad 
been  inroperly  made  parties,  and  were  before 
the  court,  as  they  should  be  In  a  case  of  this 
kind,  when  this  motion  was  filed,  and  the 
court  committed  no  error  in  overruling  It. 
All  the  costs  of  the  proceeding  except  those 
unnecessarily  made  by  tbe  appellant  were 
taxed  against  the  plaintiffs,  so  that  he  bas 
no  ground  of  complaint  on  that  score. 

The  Judgment  of  the  circuit  court  is  af- 
firmed.    All  concur. 


HOPPEB  V.  HICKMAN  et  «L 

(Supreme  Court  of  Missouri,  Division  No.  L 
June  18,  1902.) 

ACnONS— DBATH  OP  PARTY— KPFBOT—BTIPP- 
LATIONS-VALIDITT  AS  AGAINST  SUBSTITUT- 
ED PAKTT— CLERICAI.  SRROR8— CORRBCTION 
NUNC  PRO  TUNC. 

1.  Plaintiff's  father  brought  ejectment  against 
adjoining  owners,  the  controversy  being  over 
the  location  of  the  division  line.  After  Judg- 
ment, and  pending  appeal,  he  died,  leaving 
plaintiff  as  sole  heir  and  sole  legatee  and  dev- 
isee. Thereafter,  pnrsnant  to  an  agreement  be- 
tween plaintiff  and  defendants,  a  stipulation 
was  entered  Into  and  signed  by  the  respective 
attorneys  for  the  appointment  by  the  circnit 
Judge  of  three  surveyors  as  commissioners  to 
determine  such  Hue,  and  that  all  parties 
would  accept  and  abide  by  their  decision.  Aft- 
erwards plaintiff  was  substituted  In  the  action 
in  the  supreme  court,  and  the  cause  remanded 
tor  new  trial.     The  commissioners   were   ap- 
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fiointed,  and  determined  tlie  line  as  provided 
in  the  stipnlation.  Eeld,  thnt  their  determina- 
tion was  binding  on  plaintiff,  and  his  objec- 
tion that  at  the  time  the  stipulation  was  made 
the  authority  of  the  attorneys  had  ceased  on 
account  of  the  death  of  the  original  plaintiff, 
and  there  had  then  been  no  anbtititution,  was 
untenable. 

2.  Where,  in  a  judgment  appealed  from, 
which  is  otherwise  correct,  there  are  manifest 
clerical  errors  in  the  names  of  the  parties,  such 
errors  will  be  corrected  nunc  pro  tunc,  and  the 
judgment,  aa  so  corrected,  affirmed. 

Appeal  from  circuit  court,  Oooper  county; 
Jas.  B.  Hazell,  Judge. 

Action  by  George  O.  Hopper,  substituted  In 
place  of  James  C.  Hopper,  deceased,  against 
Samuel  Hlckam  and  others.  From  a  jud{;- 
ment  for  defendants,  plaintiff  appeals.  Af- 
'firmed. 

Jobn  Cosgrove  and  Jas.  W.  Coagrore,  ttx 
appellant.    W.  M.  WUllamB,  for  respondents. 

BRACE,  P.  J.  In  1894,  James  0.  Hopper 
and  Samuel  Hlckam  were  coterminous  pro- 
prietors of  adjoining  farms  in  Cooper  county, 
between  whom  a  dispute  arose  as  to  the  loca- 
tion of  the  boundary  line  between  their  lands, 
and  to  the  July  term,  1884,  of  the  Cooper 
county  circuit  court  this  action  Ih  ejectment 
was  brought  by  James  G.  Hopper,  as  plaintiff, 
against  Samuel  Hlckam  and  his  tenant,  Isaac 
Cbristman,  aa  defendants,  for  a  strip  of 
ground  described  In  the  petition;  the  deter- 
mination of  which  action  would  establish  the 
boundary  line  between  their  lyremises.  The 
case  came  on  for  trial  at  the  January  term, 
1895,  Of  said  court,  and  resuKed  in  a  verdict 
for  the  plaintiff,  which  -was  set  aside,  and  a 
new  trial  granteid.  At  the  October  term,  189S, 
the  case  came  on  again  for  trial,  and,  after 
all  the  evidence  was  in,  the  plaintiff  tpok  te 
nonsuit  with  leave,  and,  his  motion  to  set  Oie 
same  aside  having  been  overruled,  and  Judg- 
ment rendered  against  him,  he  brought  the 
case  here  by  appeal  on  a  certified  copy  of  the 
record  entry  of  judgment  and  order  granting 
the  appeal,  filed  in  this  court  on  the  27th  of 
January,  1896.  Afterwards,  on  the  Slat  of 
May,  1896,  the  said  James  0.  Hopper  died  tes- 
tate, leaving  his  son,  George  H.  Hopper,  ap- 
pellant, his  only  heir  at  law  and  the  sole  dev- 
isee under  his  will.  While  this  case  was  thus 
pending  In  this  court,  there  was  also  pending 
in  the  Saline  county  circuit  court,  on  change 
of  Toine  from  the  Cooper  county  circuit 
court,  the  case  of  Jolin  O.  Allen  against  Samu- 
el Hlckam  et  al.,  the  same  being  a  like  action 
In  ejectment  between  them,  growing  out  of  a 
dispute  as  to  the  proper  location  of  the  same 
line  between  their  adjoining  premises;  and  at 
the  June  term,  1896,  of  said  circuit  court,  the 
following  agreements  were  entered  into: 

"State  of  Missouri,  County  of  Saline— ss.: 
In  the  Circuit  Oourt,  June  Term,  1896.  John 
O.  Allen,  Plaintiff,  vs.  Samnel  Hickman  et 
aL,  Defendants.  It  is  hereby  stipulated  that 
the  Judge  of  this  court  shall  appoint  three 
competent  persons,  each  of  whom  shall  be  a 
county  surveyor  mt  es  county  surveyor  ttt 


some  county  in  this  state,  as  eommlasioner!!. 
and  that  such  commissioners  so  appointed 
shall  meet  upon  the  land  In  controversy  on 
the  9th  day  of  September,  1896,  and  bear  such 
testimony  as  the  parties  hereto  may  desire  to 
present,  and  examine  such  witnesses  as  may 
be  presented  by  the  parties,  and  shall  eram- 
ine  any  records,  papers,  or  documents  exhib- 
ited to  them  or  necessary  for  their  informa- 
tion, and  shall  run  the  line  in  controvo^y, 
and  shall  mark  out  and  locate  the  true  Ihie 
between  tbe  south  half  and  the  north  half  of 
section  thirteen  (13),  township  forty-eight  (48), 
range  fifteen  (15),  and  establish  suitable  monu- 
ments showing  the  line  so  located  by  them; 
and  such  commissioners  shall  report  to  this 
court  at  the  next  term  thereof  tlie  line  located 
by  them,  and  whether  or  not  the  defendants 
are  in  possession  of  any  lands  belonging  to  the 
plaintiff  according  to  the  line  so  located  by 
them;  and.  If  they  shall  report  that  they  are 
In  possession  of  any  such  lands  belonging  to 
the  plaintiff,  Judgment  shall  be  rendered  in 
favor  of  the  plaintiff  for  the  recovery  of  such 
land  and  the  costs  of  this  suit,  and,  if  they 
Bliall  report  that  they  are  not  in  possession  of 
any  land  belonging  to  the  plaintiff  In  the 
Judgmmt,  shall  be  entered  in  favor  of  tbe 
defendants  and  against  the  plaintiff  herein 
for  costs  of  t±ls  suit  It  la  further  agreed  that 
reasonable  compensation  shall  be  taxed  as 
costs  in  this  case  to  be  allowed  by  this  court 
to  such  commissioners,  and  shall  be  paid  as 
other  costs  may  be  adjudged.  It  Is  fnrtlier 
stipulated  that  the  line  so  establlsited  sliall  be 
the  line  between  said  north  half  and  south  half 
of  said  section,  and  shall  be  established  as 
an  agreed  line  binding  upon  the  parties  here- 
to and  their  grantees,  and  the  parties  hereto 
bind  themselves  to  conform  their  possesBion 
to  the  line  so  fixed,  and  to  surrender  land  be- 
longing to  the  other  party  of  which  they  may 
be  in  possession  without  any  further  suit  It 
to  further  agreed  that  the  commissioners  may 
adjoiun  for  satisfactory  cause  to  any  other 
day  or  date,  but  shall  be  compelled  to  report 
to  this  court  at  the  next  term  thereof.  J.  G. 
GilUapy  and  John  Oisgrove,  Attorneys  for 
Plaintiff.  Davis  &  Dugglns  and  W.  M.  Wil- 
liams, Attorneys  for  Defendants." 

"State  of  Missouri,  County  of  Sallne-es.: 
Geo.  H.  Hopper,  Plaintiff,  vs.  Samnel  Hickman 
et  al.,  Defendants.  This  case  is  pending  in  tbe 
supreme  court,  bat  it  is  agreed  that  the  com- 
missioners mentioned  in  the  above  stipulation 
shall  also  fix  tbe  line  between  tbe  land  of 
the  parties  to  this  agreement  hi  the  same 
manner  stated  In  the  above  stipulation,  and, 
if  the  defendants  shall  be  in  possession  of  any 
land  belonging  to  the  plaintiff,  then  the  costs 
of  this  suit  and  one-half  of  commissioners' 
fees  shall  be  paid  by  the  defendants,  and  such 
land  sturendered  by  the  plaintiff;  otherwise 
the  costs,  including  one-half  commissioners' 
fees,  shall  be  paid  by  the  plaintiff.  It  is  fur- 
ther agreed  that,  if  the  plaintiff  shall  be  in 
possession  of  any  land  belonging  to  the  de- 
fendants, then  he  shall,  without  any  further 
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litigation,  snrrender  the  same  to  the  detend- 
ants,  and  that  both  parties  shall  conform, 
xriUioiit  farther  Utigatloii,  to  the  line  eetab- 
llshed  b7  the  above-named  commlsslonerB; 
and  that  Bald  line  shall  be  binding  upon  them 
and  their  grantees.  It  Is  farther  agreed  that 
the  proper  entry  shall  be  made  In  this  suit  to 
carry  oat  this  stipulation.  J.  O.  Gllllspy  and 
John  CosgroTe,  Attorneys  for  Plaintiff.  W. 
M.  Williams.  Attorney  for  Defendants." 

Afterwards,  at  the  October  term,  1897,  of 
this  court,  the  death  of  said  James  H.  Hopper 
was  suggested  in  this  court  by  his  son,  the 
said  George  H.  Hopper,  and  on  his  voluntary 
appearance  and  motion  this  cause  was  reviv- 
ed in  his  name,  and  at  the  April  term,  1898, 
was  argued  and  submitted,  and  on  the  22d  of 
Jnne,  189S,  an  opinion  therein  delivered,  and 
Jndgment  rendered  reversing  the  Judgment  of 
the  drcolt  coort,  and  remanding  the  cause  for 
new  trial.  Hopper  v.  Hickman,  145  Mo.  411, 46 
8.  W.  973.  In  the  meantime.  In  pursuance  of 
said  agreement,  commissioners  had  been  ap- 
potDted  by  said  circuit  conrt,  who  had  dis- 
charged their  duties  as  such,  and  made  report 
of  thdr  proceedings  as  follows: 

"Report  of  Commissioners.  The  commis- 
sioners appointed  by  the  Judge  of  the  cir- 
cuit court  of  Saline  county,  Missouri,  under 
the  stipulation  In  the  case  of  J.  O.  Allen, 
Plaintiff,  V.  Samuel  Hlctcam  et  al..  Defend- 
ants, do  hereby  state  and  report  that,  in 
accordance  with  the  agreement  of  the  par- 
ties In  the  case  of  George  H.  Hopper  v. 
Samnel  Hickman  et  al.,  pending  in  the  su- 
preme court  of  Missouri,  and  a  copy  of  which 
agreement  Is  hereto  attached,  they  located 
the  true  line  between  the  land  of  the  plain- 
tiff. Hopper,  and  that  of  the  defendant  Hick- 
man In  controversy  In  the  suit  last  mention- 
ed; that  they  were  first  duly  sworn  to  falth- 
foDy  and  fairly  diseharge  their  duty  as  such 
commiasloners,  and  their  affidavit  is  attach- 
ed to  the  report  filed  by  them  in  the  circuit 
conrt  ot  Saline  county  in  the  case  of  Allen  t. 
Hiekam,  and  tiiat  by  agreement  of  parties 
they  assembled  In  the  city  of  Boonvllle  on 
the  16th  day  of  September,  1896,  and  John 
Cosgrove,  Biaq.,  attorney  for  plaintiff,  and 
W.  M.  Williams,  Esq.,  attorney  for  defend- 
ants, appeared  before  them,  and  explained 
the  respective  claims  of  the  parties,  and 
thereafter,  on  the  17th  day  of  September, 
1886,  the  said  commissioners  met  upon  the 
land  In  controversy,  and  the  luirties  appear- 
ed before  them,  and  said  commissioners  did 
hear  such  testimony  as  the  parties  desired 
to  submit  to  them,  and  did  examine  such  wlt- 
nesaes  as  were  presented  by  the  parties, 
and  also  examined  all  records;  papers,  and 
docnmenta  exhibited  tQ  them  or  necessary 
for  their  information,  and  did  run  the  line 
in  cantroversy,  and  did  mark  out  and  locate 
the  tme  line  between  the  south  half  and 
north  half  of  section  thirteen  (18),  town- 
tbtp  forty-eight  (48),  of  range  fifteen  (15), 
and  did  establish  suitable  monuments  show- 
tog  the  line  so  located  by  them  aa  follofra, 


to  wit:  They  set  at  the  quarter  section  cor- 
ner of  section  thirteen  (13),  township  forty- 
eight  (48),  of  range  fifteen  (15),  on  the  west, 
a  limestone  rock  20"x8"x8",  and  at  the  mid- 
dle of  said  section  they  set  a  limestone  rock 
12"x8"x3",  and  at  the  quarter  section  cot- 
ner  on  the  east  they  found  set  in  a  cotton- 
wood  stump  a  limestone  rock  with  cross  on 
top;  and  they  do  find  and  report  that  the 
line  so  located  by  them  and  marked  out  by 
them  la  the  true  line  between  the  suuth 
half  and  the  north  half  of  section  thirteen 
(13),  township  forty-eight  (48),  of  range  fif- 
teen (16).  Said  commissioners  further  find 
and  report  that  the  defendants  are  not  In 
possession  of  any  land  belonging  to  the  plain- 
tiff as  alleged  In  the  petition,  and  that  they 
are  not  in  possession  of  any  part  of  the  land 
belonging  to  the  said  plaintiff;  and  they  fur- 
ther find  that  the  plaintiff,  under  the  stipu- 
lation hereto  attached,  shall  dismiss  this  suit 
at  his  cost,  and  pay  one-half  of  the  expense 
and  fees  of  the  commissioners  herein,  as  pro- 
vided by  said  stipulation,  the  other  half  to 
be  taxed  as  costs  in  the  case  of  Allen  v. 
Hiekam.  Said  commissioners  further  find 
and  report  that  the  plaintiff  is  in  possession 
of  the  following  described  land  belonging  to 
defendant  Samuel  Hiekam,  to  wit:  Eighteen 
acres  off  of  the  north  side  of  the  southwest 
fractional  quarter  of  fractional  section  thir- 
teen (13),  township  forty-eight  (48),  of  range 
fifteen  (15),  being  six  chains  wide  on  the 
west  end,  and  three  chains  wide  on  the  east 
end,  and  that  the  defendant  herein  is  enti- 
tled under  the  stipulation  to  the  possession 
of  said  land." 

To  a  like  report  returned  in  the  case  of 
Allen  T.  Hiekam  exceptions  had  been  filed, 
heard,  and  overruled  In  said  circuit  court, 
the  award  of  the  commissioners  confirmed, 
and  Judgment  rendered  in  favor  of  defend- 
ants, from  which  an  appeal  had  been  taken 
to  this  court,  and  the  Judgment  of  the  cir- 
cuit court  affirmed.  Allen  v.  Hiekam,  156 
Mo.  49,  56  S.  W.  309.  After  the  case  in  hand 
was  remanded,  the  defendants  filed  an 
amended  answer  to  the  petition  herein, 
which,  in  addition  to  a  general  denial,  set 
up  the  submission  aforesaid,  the  appoint- 
ment of  the  commlBsioners  by  the  circuit 
court  in  pursuance  thereof,  and  their  award 
in  bar  of  plaintiff's  action,  to  which  plaintiff 
replied,  setting  up  substantially  the  same 
matters  that  were  set  up  in  the  exceptions 
to  the  commissioners'  report  in  the  case  of 
Allen  V.  Hiekam,  156  Mo.  55,  66.  56  S.  W. 
309,  and  asking  that  therefor  the  award  be 
set  aside,  and  for  naught  held.  The  cause 
coming  on  for  trial,  the  court  permitted  evi- 
dence to  be  introduced  upon  all  the  issues 
raised  by  the  pleadings,  and  at  the  close  of 
all  the  evidence  instructed  the  Jury  aa  fol- 
lows: "The  court  instructs  the  Jury  that 
there  Is  no  evidence  in  this  case  that  the 
award  or  decision  of  the  arbitrators  or  com- 
missioners was  procured  or  induced  by  fraud, 
corruption,  or  undue  Influence,  or  partiality, 
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and  tbe  line  fixed  by  their  decision  or  award 
Is  binding  upon  tbe  parties  to  tbis  suit,  and 
tbe  verdict  must  be  for  the  defendant"  And 
In  compliance  therewith  the  Jury  returned 
a  1  °rdict  for  tbe  defendants,  from  the  Judg- 
ment on  which  this  appeal  Is  prosecuted. 

On  tbe  trial  tbe  plaintiff  objected  to  the 
admission  of  the  aforesaid  agreement  of 
submission  on  tbe  ground  that  at  the  time 
tbe  agreement  was  entered  Into  James  G. 
Hopper  was  dead.  Tbe  authority  of  bis  at- 
torney was  ended,  and  the  suit  had  not  been 
revived,  and  no  suit  was  then  pending  be- 
tween George  H.  Hopper  and  Samuel  Hlck- 
am  et  al.  The  objection  was  ov^ruled,  ex- 
ception saved,  and  the  contention  on  this 
appeal  Is  that  the  circuit  court  erred  In  ad- 
mitting tbe  agreement  of  submission  in  evi- 
dence, and  in  bolding  that  the  plalntifT's  ac- 
tion was  barred  by  the  award  made  In  pur- 
suance thereof.  That  the  death  of  James  0. 
Hopper  terminated  the  authority  of  his  at- 
torneys, and  that  no  steps  could  be  taken  in 
tbe  case  of  James  C.  Hopper  v.  Samuel  Hick- 
man et  al.,  after  the  death  of  said  Hopper, 
until  bis  death  bad  been  suggested  In  the 
court  where  the  suit  was  pending,  and  tbe 
cause  revived  In  the  name  of  the  real  par^ 
ty  In  Interest  as  contended  for  by  counsel 
for  appellant,  may  be  conceded.  But  It  does 
not  follow  that  tbe  agreement  of  submission 
Is  not  binding  on  the  appellant  This  agree- 
m&at  was  not  entered  Into  by  Messrs.  Gillls- 
py  and  Cosgrove  as  tbe  attorneys  of  James 
C.  Hopper,  but  as  the  attorneys  of  George  H. 
Hoppo',  and  it  is  not  disputed  but  that  they 
were  authorized  by  blm  to  enter  Into  tbe 
agreement  In  doing  so  they  took  no  step 
In  the  case  in  behalf  of  their  deceased  client 
Upon  tbe  death  of  James  O.  Hopper  his 
lands  descended  to  bis  son,  George  H.  Hop- 
per, either  as  devisee  under  his  will  or  belr 
at  law,  and  the  possesslcm  thereof  and  tbe 
defense  of  the  title  thereto  belonged  to  him. 
Thorp  V.  Miller,  137  Mo.  231,  38  S.  W.  929. 
And  to  him  belonged  the  right  to  say  wheth- 
er this  action  of  ejectment  should  abate,  be 
revived  In  his  name  and  prosecuted  to  final 
Judgment,  or  be  otherwise  disposed  of,  and 
to  this  end  to  make  any  such  contract  for  the 
disposition  of  tbe  controversy  as  to  blm 
might  seem  meet  and  proper.  He  saw  proit- 
er  to  submit  tbe  controversy  to  tbe  arbitra- 
ment of  a  tribunal  selected  In  tbe  manner 
pointed  out  In  the  agreement  as  he  might 
well  do,  and  by  Its  decision,  fairly  and  reg- 
ularly made  In  accordance  with  his  appoint- 
ment, he  ought  to  abide.  Hence  the  court 
committed  no  error  in  admitting  the  submis- 
sion and  award  in  evidence.  Tbe  evidence 
by  which  it  was  sought  to  impeach  the  regu- 
larity and  fairness  of  the  award  Is  substan- 
tially tbe  same  as  It  was  In  tbe  Allen  Case, 
In  which  it  was  thoroughly  reviewed,  and, 
after  going  over  It  again  in  this  record,  wo 
find  tbe  appellant  here  practically  In  tbe 
same  position  as  was  the  appellant  in  that 
case,  and  reach  tbe  same  conclusion,— that 


no  substantial  ground  was  shown  for  set- 
ting aside  the  award.  This  would  lead  to 
an  affirmance  of  the  Judgment  of  the  circuit 
court,  but  In  tbe  state  of  tbe  record  before 
us  some  corrections  must  be  made  before 
this  can  be  done.  By  a  clerical  mistake  the 
Judgment  of  this  court  of  June  22,  1888,  re- 
versing the  Judgment  of  tbe  circuit  court 
and  remanding  the  cause  for  new  trial,  as 
entered,  was  entitled  "James  C.  Hopper,  Ap- 
pellant, V.  Samuel  Htckam  and  Isaac  Christ- 
man,  Respondents,"  instead  of  "George  H. 
Hopper,  Appellant,  v.  Samuel  Hickam  and 
Isaac  Christman,  Respondents,"  as  it  should 
have  been  entered,  and  by  a  like  mistake  tbe 
Judgment  of  tbe  circuit  court  on  retrial  from 
which  this  appeal  was  taken  of  date  the  31st 
of  January,  1901,  as  entered  was  entitled 
"James  O.  Hopper  ▼.  Samuel  Hickman  and 
Isaac  Christman,"  Instead  of  "George  H. 
Hopper,  Plaintiff,  v.  Samuel  Hickam  and 
Isaac  Christman,  Defendants,"  as  it  should 
have  been.  It  is  therefore  ordered  that  the 
Judgment  aforesaid  of  tbis  court  of  June 
22,  1898,  be  corrected  by  a  nunc  pro  tunc  en- 
try of  that  Judgment  properly  entitled  as 
indicated,  and  that  the  cause  be  r«nanded 
to  tbe  circuit  court,  with  directions  to  cor- 
rect its  Judgment  of  the  Slst  of  January, 
1901,  by  a  nunc  pro  tunc  entry  of  that  Judg- 
ment properly  entitled  as  indicated,  and,  as 
thus  corrected,  the  Judgment  of  the  drcuit 
court  atanda  affirmed.    All  conciir. 


LESTER  REAL  ESTATE  00.  T.  OITT  OB" 
ST.  LOUIS. 

(Supreme  Court  of  MiBsonrl,  Division  No.   L 
June  18,  1902.) 

INJUNCTION— THRBATBNED  DAUAQB— 
PREMATURB    SUIT. 

The  charter  of  St  Louis,  art  6,  t  23,  re- 
quires a  specific  appropriation  to  be  made  by 
every  ordinance  autnorizlug  public  work  to  be 
done.  Article  5,  8  12,  makes  it  nnlawfol  to 
pass  any  ordinance  for  the  payment  of  money 
without  an  indoraement  of  tbe  comptroller 
that  there  are  funds  to  meet  the  ordinance. 
An  ordinance  aathorizing  tbe  constmctiou  of  a 
bridge  in  a  street  appropriated  (1,000,  and 
directed  that  when  $150,000  was  secured  from 
a  union  depot  company,  the  amount  should  be 
credited  to  the  bridge  fund.  Previously,  an 
ordinance  had  authorized  the  widening  of  the 
street  A  pier  for  the  bridge  was  constracted, 
which  exhausted  the  $1,000.  The  ordinance 
widening  the  street  was  repealed,  and  no  mon- 
ey was  secured  from  the  nniou  depot  com- 
pany. It  was  shown  the  construction  of  the 
bridge  was  impossible  without  a  widening  of 
the  street.  Held,  that  a  suit  by  an  abutting 
owner,  for  an  injunction  restrainiug  the  erec- 
tion of  the  bridge,  was  premature;  no  imme- 
diate injury  being  threatened. 

Appeal  from  St  Louis  circuit  conrt;  Jno. 
A.  Talty,  Judge. 

Injunction  by  the  liester  Real  Estate  Com- 
pany against  the  city  of  St  Lotiis.  From  a 
decree  for  defendant,  complainant  appeals. 
Affirmed. 
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This  Is  a  proceeding  for  an  Injunction  to 
restrain  the  defendant  from  constractlng  a 
bridge  on  Clark  avenne,  from  Eighteenth  to 
Twentieth  streets,  with  approaches  extending 
northwardly  on  the  Eighteenth  and  Twen- 
tieth streets.  The  ordinance,  No.  18,834,  au- 
tliorlzing  the  construction  of  the  bridge,  pro- 
Tliles  that  It  shall  be  54  feet  wide,  and  shall 
be  according  to  the  plans  therefor  adopted 
by  the  board  of  pnblic  improvements.  The 
ordinance  appropriates  $1,000  towards  the 
cost  of  the  work,  and  recites  that  when  the 
union  depot  company  and  the  terminal  rail- 
road association  pay  to  the  city  the  $150,000 
tbey  agreed  to  pay  It  as  a  consideration  for 
ordinance  No.  16,980,  which  authorized  those 
companies  to  erect  the  present  union  station, 
and  vacated  the  streets  and  alleys  covered 
by  it,  then  the  auditor  should  pass  that  sum 
to  the  credit  of  the  fund  set  apart  for  the 
construction  of  the  Clark  avenue  bridge. 
The  plalntlir  owns  a  lot  of  ground,  fronting 
200  feet,  on  the  east  side  of  Eighteenth 
street.  The  approach  to  the  bridge  on  Eight- 
eenth, according  to  the  plans  aforesaid, 
would  start  opposite  the  north  end  of  plain- 
tltTs  lot  and  rise  on  a  grade  of  4  feet  to  the 
100,  so  that  opposite  the  south  end  of  plaln- 
tiiTs  lot  the  grade  of  the  bridge  approach 
would  be  about  8  feet  above  the  present 
grade  of  the  street,  and  about  the  same 
above  the  grade  of  the  plaintiff's  lot  Eight- 
eenth street  is  a  60-foot  street  and  If  the 
said  approach  is  so  constructed  at  that  point 
54  feet  wide,  as  the  plans  call  for,  it  would 
leave  only  C  feet  of  the  street  next  in  front 
of  the  plaintiff's  land  on  the  present  grade. 
There  is  a  double  line  of  street-car  tracks 
on  Bighteentli  street  The  plans  themselves, 
however,  call  for  Eighteenth  street  to  be  100 
feet  wide,  and  the  defendant  shows  that  by 
ordinance  No.  17,799,  approved  February  9, 
1896,  Eighteenth  street  was  to  be  widened 
to  100  feet  and  that  a  suit  to  have  It  so  wid- 
ened was  prosecuted  in  the  courts  nntU  that 
ordinance  was  repealed  by  ordinance  No. 
19.786,  approved  April  6,  1899.  If  this  had 
been  done  the  street  in  front  of  the  plaintiff's 
lot  wonld  have  been  46  feet  wide,  exclusive 
of  the  64  feet  occupied  by  the  bridge  ap- 
proach, and  the  grade  of  the  46  feet  of  the 
street  wonld  have  been  the  same  as  the 
grade  of  the  plaintiff's  lot.  Of  cotirse,  as 
the  street  was  to  have  been  widened  entirely 
on  the  east  side  of  Eighteenth  street  the  40 
feet  additional  necessary  to  widen  that 
*treet  would  have  to  be  taken  from  the  plaln- 
tWi  lot  T}ie  plaintiff  alleges  that  the  "de- 
fendant has  commenced  work,  under  said 
ordinance,  in  the  construction  of  said  ap- 
imach,"  and  unless  enjoined  will  proceed 
»lth  said  work  on  Eighteenth  street  in 
front  of  the  plaintiff's  property,  and  asks  for 
an  injunction  to  restrain  the  city  from  pro- 
Medlng  with  said  work  until  the  damage  to 
tie  plaintiff's  property  is  ascertained  and 
paid.  The  defendant  on  the  other  hand, 
fitown  that  for  the  present,  at  least.  It  has 


abandoned  its  purpose  to  construct  the  bridge 
in  question,  and  that  subsequent  events  have 
rendered  the  ordinance  authorizing  the  con- 
struction of  the  bridge  Impossible  of  execu- 
tion, and  that  before  the  city  can  construct 
such  a  bridge,  or  any  bridge,  or  change  the 
grade  of  Eighteenth  street  In  front  of  the 
plaintiff's  property,  further  legislation  will 
be  necessary.  The  defendant  further  shows 
that  there  is  no  room  for  even  apprehension, 
on  the  part  of  the  plaintiff,  that  such  ap- 
proach or  bridge  will  be  built  under  said  or- 
dinance, or  that  plaintiff's  property  can  be 
damaged  in  any  way  by  the  fact  that  such 
ordinance  remains  unrepealed  or  by  reason 
of  anything  that  can  now  be  done  pursuant 
to  the  authority  of  said  ordinance.  In  tWs 
connection,  a  few  dates,  grouped  together, 
become  very  important  The  ordinance  va- 
cating the  streets  and  alleys  for  the  erec- 
tion of  the  union  station  was. approved  April 
25,  1801.  The  ordinance  providing  for  the 
widening  of  Eighteenth  street  was  approved 
February  6,  1896.  The  ordinance  for  the 
construction  of  the  bridge  on  Clark  avenue, 
with  the  approaches  on  Eighteenth  and 
Twentieth  streets,  was  approved  March  11, 
1897.  The  ordinance  repealing  the  ordinauM 
providing  for  the  widening  of  Eighteenth 
street  was  approved  April  6,  1809.  The  only 
work  that  was  ever  done  under  the  ordi- 
nance authorizing  the  construction  of  the 
bridge  waj  to  start  to  put  in  the  founda- 
tions for  one  pier  on  Olark  avenue,  Just  out- 
side of  the  onion  station  grounds,  which 
work  amounted  to  $120.30,  and  the  union 
station  company  made  it  Impossible  for  the 
city  to  proceed  with  the  work  by  refusing 
to  let  the  city  come  onto  Clark  avenue  be- 
tween Eighteenth  and  Twentieth  streets, 
where  their  tracks  and  a  part  of  their  sta- 
tion had  been  constructed,  notwithstanding 
the  ordinance  which  allowed  that  company 
to  so  use  that  part  of  Clark  avenue  expressly 
reserved  the  right  to  the  city  to  build  such 
a  bridge  on  Clark  avenue  at  that  point  and 
obligated  the  union  station  company  to  con- 
tribute $160,000  towards  such  construction. 
This  small  amount  of  work,  and  this  stop- 
ping of  the  work,  was  done  prior  to  April 
28,  1898.  This  suit  was  begun  May  20,  1809. 
Upon  this  showing,  the  circuit  court  refused 
to  Issue  the  injunction,  and  dismissed  the 
bin,  and  the  plaintiff  appealed. 

Judson  &  Oreen  and  J.  Olarence  Taussig, 
for  appellant  Chas.  W.  Bates  and  Wm.  F. 
Woemer,  for  respondent 

MARSHALL,  J.  (after  stating  the  facte). 
This  case  compresses  itself  into  a  small  com- 
pass. The  ordinance  authorizing  the  build- 
ing of  the  union  station,  and  providing  for  a 
bridge  on  Clark  avenne  from  Eighteenth  to 
Twentieth  streets,  was  approved  April  2,'5, 
1801.  The  ordinance  for  the  widening  of 
Eighteenth  street  was  approved  February  K. 
1895.     The  ordinance  anthorlzing  the  build- 
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lug  of  this  bridge  and  Its  approaches  waa 
approved  March  11,  1897.  Tbe  only  work 
tbat  was  ever  done  under  that  ordinance  was 
to  begin  to  put  in  a  pier  on  Clark  avenue, 
which  was  some  distance  south  of  the  south 
end  of  the  plaintiff's  lot;  and  that  work  was 
begun,  done,  and  stopped  prior  to  April  28, 
1888,  and  was  never  resumed.  No  work  has 
ever  been  done,  threatened,  or  conuuenced  on 
the  approach  opposite  the  plalntitTs  lot,  as 
the  petition  charges.  The  ordinance  for  the 
widening  of  Eighteenth  street  was  repealed 
April  6,  1809.  This  suit  was  begun  May  20, 
1809.  The  repeal  of  the  ordinances  widening 
Eighteenth  street  made  It  impossible,  accord- 
lug  to  the  undisputed  testimony  in  tbe  case, 
top  the  city  to  build  this  bridge  or  such  ap- 
proaches according  to  the  terms  of  that  ordi- 
nance. The  $1,000  appropriated  by  the  ordi- 
nance authorizing  the  construction  of  the 
bridge  was  only  sufficient  to  pay  for  the 
construction  of  the  one  pier  of  tbe  bridge  on 
Clark  avenue,  that  was  commenced.  The 
ordinance  clearly  contemplated  that  no  more 
work  should  be  done,  and  no  more  money 
expended,  or  liability  incurred,  until  the  city 
received  the  1160,000  from  the  union  statiou 
company.  In  fact,  under  section  28,  art  G, 
of  the  city  charter,  only  work  to  the  amount 
of  the  11,000  appropriated  by  that  ordinance 
could  be  legally  contracted  for  or  done,  for 
that  provision  of  the  charter  requires  a  spe- 
cific appropriation  to  be  made  by  every  ordi- 
nance authorizing  pabllc  work  to  be  done. 
And  section  12,  art.  5,  of  the  charter,  fur- 
ther provides  that  all  ordinances  that  con- 
template the  payment  of  any  money  shall, 
upon  their  second  reading,  be  referred  to  the 
appropriate  committee,  who  shall  obtain  the 
indorsement  of  the  comptroller  thereon  to  the 
eitect  that  snfflciont  unappropriated  means 
stand  to  the  credit  of  the  fund  therein  named 
to  meet  the  requirements  of  the  ordinance, 
and  it  is  made  unlawful  to  pass  any  such 
ordinance  without  such  indorsement  of  the 
comptroller.  It  Is  manifest,  therefore,  that 
the  city  oonld  not  expend  more  than  $1,000 
under  tbe  ordinance  authorizing  the  con- 
struction of  the  bridge,  for  that  is  all  that 
has  so  far  been  appropriated.  Tbe  $150,000 
to  be  recovered  from  tbe  railroad  company 
is  directed  to  be  passed  by  the  auditor  to 
the  credit  of  the  fund  for  the  construction  of 
the  Clark  avenue  bridge,  but  It  Is  not  ap- 
propriated by  this  ordinance  for  the  pay- 
ment of  this  work.  The  $1,000  so  far  ap- 
propriated is  only  sufficient  to  build  the  one 
pier  on  Clark  avenue.  The  failure  of  the 
city  to  widen  Eighteenth  street  to  100  feet 
made  the  construction  of  the  proposed  bridge 
an  impossibility.  The  fact,  then,  is  that  tbe 
city  is  not  commencing,  and  never  has  threat- 
ened to  commence,  any  work  on  the  bridge 
approach,  nor  to  do  anything  that  could  i)os- 
slbly  injure  or  damage  the  plaintiff's  lurop- 
erty;  and  the  failure  so  far  to  collect  the 
$150,000  from  the  union  station  company  has 
made  it  impossible  for  the  city  to  carry  out 


its  original  purpose,  expressed  by  the  ocdt- 
nance  authorizing  the  bridge  to  be  built. 
Tbe  fact  that  that  ordinance  stands  unre- 
pealed is  not  a  menace  or  threat  of  injury 
to  tbe  plaintiff's  property;  for  tbat  ordi- 
nance, in  its  present  shape,  does  not  confer 
sufficient  power  upon  any  one  to  enable  him 
to  inflict  the  injury  alleged,  or  any  Injury, 
upon  the  plaintiff's  property.  Especially  I» 
this  true  in  view  of  the  repeal  of  tbe  ordi- 
nance providing  for  the  widening  of  Eight- 
eenth street,  and  of  the  facts,  patent  upon 
the  face  of  the  bridge  ordinance,  that  the 
authority  conferred  by  it  for  tbe  building  of 
the  bridge  was  to  be  suspended  until  tbe 
$160,000  was  collected,  and  that  until  then 
only  $1,000  worth  of  work  was  to  be  done, 
which  the  evidence  shows  would  not  affect 
the  plaintiff's  property  In  any  manner  what- 
ever. 

Hence,  neither  in  fact  nor  in  theory,  has 
the  plaintiff's  property  been  damaged  by  any- 
thing that  has  been  done  or  can  be  done 
under  any  ordinance  now  in  existence;  aitd 
without  the  authority  of  an  ordinance  noth- 
ing can  be  done.  No  real  or  imminent  dan- 
ger or  damage  la  shown,  and  there  Is  not 
even  a  reasonable  apprehension,  prospect, 
possibility,  or  contingency  of  any  such  shown 
to  exist  In  16  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  p.  361,  the  rule  is  thus  stated:  "The  court 
cannot  grant  an  injunction  to  allay  the  fears 
and  apprehensions  of  individuals.  They  must 
show  the  court  that  the  acts  against  which 
they  ask  protection  are  not  only  threatened, 
but  '^U  ^  All  probability  be  committed,  to 
their  injury.  An  injunction  should  not  be 
issued  to  prevent  the  doing  of  an  act  unlcstt 
the  petitioner  shows  reasonable  grounds  for 
apprehending  tbat  it  will  otherwise  be  done. 
If,,  however,  it  is  shown  that  the  defendants 
threaten  to  do  the  wrong,  and  that  they 
have  the  power,  the  court  will  issue  tbo 
writ"  The  same  rule  is  substantially  laid 
down  in  Blsp.  Eq.  (3d  Ed.)  p.  492,  where  it 
Is  said:  "A  mere  threat,  or  an  act  which 
may  upon  some  contingency  or  at  some  re- 
mote time  prove  a  nuisance,  will  not  war- 
rant the  interference  of  the  court  And  tho' 
injury  must  not  be  contingent  merely;  auil 
apprehension  on  the  part  of  the  complainant 
of  a  possible  or  speculative  harm  will  noc 
be  enough."  See,  also,  1  Beach,  Inj.  {  IT: 
2  Beach,  InJ.  {  1301;  1  High,  InJ.  (3d  Ed.)  « 
886.  Story  on  Equity  Jurisprudence  (vol.  2. 
13th  Ed.  p.  226,  i  024a)  says:  "But,  In 
all  cases  of  this  sort,  courts  of  equity  wQI 
grant  an  Injunction  only  In  cases  where  the 
fact  is  clearly  made  out  upon  determinate 
and  satisfactory  evidence.  For  If  the  evi- 
dence be  conflicting,  and  the  Injury  to  tbe 
public  doubtful,  that  alone  will  constitute  a 
ground  for  withholding  this  extraordinary  in- 
terposition. And,  indeed,  the  same  doctrine 
is  equally  applicable  to  cases  of  private  nui- 
sance." Under  the  constitution  of  this  statu, 
the  plaintiff  Is  entitled  to  have  the  damago 
to  his  property  ascertained  and  paid  before 


Digitized  by 


Google 


Mo) 


PENPIELD  T.  VAUGHAH. 


303 


hb  property  rights  are  dlstnrbed,  bnt  thlu 
plaintiff  has  failed  to  make  out  a  case  that 
brings  It  within  the  protection  of  a  court  of 
equity.  The  action  is  clearly  premature. 
No  damage  is  now  threatened  or  imminent,  or 
witliln  the  power  of  any  city  officer  to  be 
done.  The  uncontradicted  evidence  Is  that 
tbe  dty  has  abandoned,  for  the  present  at 
least,  the  purpose  to  construct  the  bridge  ap- 
proaches In  front  of  the  plaintiff's  property, 
w,  more  accurately  speaking,  that  the  said 
pnipose  was  never  Intended  by  the  ordinance 
in  question  to  be  carried  out  except  upou 
tbe  happening  of  tbe  condition  precedent 
specified  In  the  ordinance,  and  hereinbefore 
pointed  out 

For  these  reasons,   the  Judgment  of  tbe 
dreult  court  Is  affirmed.    All  concur. 


PENFIELD  et  al.  v.  VAT7GHAN  et  al. 

(Sopreme  Conrt  of  Missoari,  Division  No.  2. 
June  IB,  1902.) 

CHANOB  or  VBNUK— VACAinm  ORDERS— BZ- 
CSPTIONS. 

1  Under  Bev.  St.  1899,  i  ^2,  providing  that, 
where  application  for  change  of  venae  is  made 
on  reasonable  notice  and  sufficient  grounds,  the 
Teoae  sfaali  be  changed  to  some  county  in  the 
■ame,  adjoining,  or  next  adjoining  circuit 
where  the  causes  complained  of  do  not  exist, 
ud  tliat,  where  the  application  is  founded  on 
tlie  prejudice  of  the  judge,  a  chauge  shall  not 
be  awarded  if  the  parties  agree  on  or  request 
the  election  of  a  special  judge,  where  an  appli- 
cation was  made  tor  change  of  venue  on  the 
(round  of  prejudice  of  the  judge,  and  no  special 
jndge  was  agreed  on  or  asked  t»  be  elected,  it 
WM  error  to  order  a  change  to  another  county 
in  the  same  circuit,  and  the  fact  that  the  term 
Q(  ofOee  of  the  judge  expired  in  about  a  month 
was  immaterial. 

2.Whwe  an  orAet  Is  made  in  vacation,  so 
that  there  is  no  opportunity  afforded  for  ex- 
cepting or  preserving  a  bill  of  exceptions,  an 
i^rieved  party  may  show  by  affidavit  just 
what  occurred  when  the  order  was  made. 

3.  Wher^  on  an  application  for  change  of 
Tenoe  on  the  ground  of  prejudice  of  the  judge, 
h*  Improperly  ordered  a  change  to  another 
eoonty  in  tbe  same  circuit,  it  was  error  to  re- 
tiM  a  motion  there  made  to  remand  the  cause. 

Appeal  from  circuit  court.  Saline  county; 
Bamuel  Davis,  Judge. 

Action  by  E.  J.  Penfleld  and  others  against 
Edward  B.  Yaugban  and  others.  From  a 
Judgment  for  .defendants,  plaintiffs  appeaL 
Bevened. 

Collier  &  Jenkins,  for  appellants.  Wm.  H. 
CUles  and  John  Welbom,  for  respondents. 

SHBRWOOD,  J.  Plalntlfte  brought  suit 
In  equity,  and  then  applied  In  vacation  to 
Hon.  B.  Field,  of  Lafayette  county,  for  a 
diange  of  venue  on  account  of  prejudice  of 
the  Judge  against  them.  This  application 
WIS  formally  sufficient,  and  due  notice  of 
which  appears  In  the  following  order  made 
on  the  presentation  of  tbe  application.  This 
Kitt,  made  in  vacation,  ordered  a  change 
of  venue  of  the  cause  on  the  ground  stated 
to  the  circuit  court  of  the  county  of  Saline, 


which  was  in  tlie  same  Judicial  circuit. 
The  date  of  this  order  was  November  22, 
1898,  and  Judge  Field's  term  of  office  ex- 
pired on  tbe  3lRt  of  December  of  that  year. 
As  recited  In  the  order,  $10  was  deposited 
with  tbe  clerk,  as  required  by  the  statute. 
On  tbe  coming  of  the  cause  to  the  circuit 
court  of  Saline  cotmty  tbe  defendants  several- 
ly demurred  to  the  petition.  Tbe  plaintiffs 
herein  then  filed  a  motion  for  an  order  nunc 
pro  tunc,  sustaining  tbe  application  thereto- 
fore made,  awarding  a  change  of  venue  to 
some  county  In  tbe  adjoining  or  next  adjoin- 
ing circuit,  etc.,  alleging  as  grounds  there- 
for: "(1)  Because  the  circuit  court  of  Saline 
county,  Missouri,  has  no  Jurisdiction  to  hear, 
try,  and  determine  this  cause.  (2)  Because 
the  order  heretofore  made,  removing  this 
cause  from  Lafayette  county  to  Saline  coun- 
ty. Mo.,  is  in  violation  of  tbe  statute  in  such 
cases  made  and  provided,  and  Is  null  and 
void."  This  motion  was  denied,  and  plain- 
tiffs excepted.  Plaintiffs  thereupon  filed  a 
motion  for  rehearing,  supported  by  affidavits, 
showing  that  there  was  no  election  of  a  spe- 
cial Judge,  nor  agreements  of  tbe  parties  up- 
on a  special  Judge,  while  tbe  cause  was 
pending  In  the  Lafayette  county  circuit  court, 
and  that  over  tbe  objections  of  plaintiffs  tbe 
cause  was  sent  by  the  order  of  the  then 
judge  to  the  circuit  court  of  Saline  county. 
Section  822,  Rev.  St  1899,  makes  provision 
that,  where  reasonable  notice  Is  given,  and 
tbe  application  is  sufficient  a  change  of 
venue  shall  be  awarded  to- some  county  In 
tbe  same  adjoining  or  next  adjoining  circuit 
etc.,  where  tbe  causes  complained  of  do  not 
exist;  and  the  section  makes  further  provi- 
sion that  where  the  application  is  founded 
on  the  prejudice  of  the  Judge,  etc.,  a  change 
of  venue  shall  not  be  awarded  to  another 
county  if  the  parties  agree  upon  a  special 
Judge,  or  if  they  request  the  election  of  a 
special  Judge.  This  being  the  case,  inas- 
much as  tbe  parties  neither  elected  nor 
agreed  on  a  special  Judge,  It  was  the  very 
plain  duty  of  Judge  Field  to  award  a  change 
of  venue  to  some  county  In  an  adjoining 
circuit  where  the  cause  complained  of  did 
not  exist  to  wit  bis  alleged  prejudice.  In 
each  county  of  his  then  circuit;  so  that  be 
had  no  more  authority  to  award  a  change 
of  venue  to  tbe  Saline  circuit  court  than  be 
bad  to  refuse  altogether  to  award  a  change. 
Under  the  ruling  announced  in  State  v.  Flour- 
noy,  160  Mo.  324,  60  S.  W.  1098,  unless  the 
parties  agree  upon  or  elect  a  special  Judge, 
the  cause  must  be  sent  to  another  circuit 
where  the  application  is  bused  on  the  disqual- 
ification of  the  regular  Judge.  And  the  fact 
that  Judge  Field's  term  of  office  expired  on 
Decemlser  31,  1898,  did  not  enlarge  his  stat- 
utory authority  in  this  regard.  He  was 
bound  to  send  tbe  cause  to  8<Hne  county  in 
an  adjoining  circuit  ete.,  where  the  cause 
complained  of  did  not  exist  But  such  cause 
did  exist  in  Saline  county.  It  Is  urged,  how- 
ever, that  plaintiffs  should  have  excepted  to 
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the  action  of  the  Judge  In  awarding  a  change 
of  venue  to  Saline  connty,  and  filed  their 
bill  of  exceptions.  The  case  of  State  t.  Mc- 
Kee,  150  Mo.  233,  51  S.  W.  421,  is  cited  In 
support  of  that  statement  The  case,  how- 
ever, on  which  that  case  was  bottomed,  arose 
and  was  disposed  of  while  the  Knox  county 
circuit  court  was  In  sesaion;  and,  conse- 
quently, opportunity  was  afforded  for  ex- 
cepting and  filing  a  bill  of  exceptions.  Not 
80,  however.  In  the  case  at  bar,  since  ex- 
ceptions cannot  be  taken,  nor  a  bill  preserv- 
ing the  same  be  presented,  signed,  and  filed, 
before  a  judge  In  vacation.  But,  Inasmuch 
as  this  could  not  be  done.  It  was  allowable 
for  plaintiffs  to  present  affidavits  showing 
Jtist  what  occurred  in  Lafayette  coimty  when 
the  change  of  venue  was  awarded.  And  the 
transcript  filed  In  the  Saline  county  circuit 
court,  to  wit,  the  order  changing  the  venue  to 
that  court,  showed  on  Its  face  that  the  alleged 
prejudice  of  the  judge  was  the  ground  of 
the  order,  and  consequently  It  was  the  duty 
of  that  judge  to  have  awarded  the  change 
to  some  county  In  an  adjoining  circuit  In 
these  circumstances.  It  was  the  Antj  of  the 
trial  court  In  Saline  county  to  have  entered 
an  order  remanding  the  cause  to  the  circuit 
court  of  Lafayette  county. 

In  consequence  of  these  views,  judgment 
reversed,  and  cause  remanded.    AU  concur. 


WINSLOW  BROS.  CO.  v.  McCTULLT  STONE 
MASON  CO.  et  al. 

(Supreme  Court  of  Missonri,  Division  No.  L 
Jane  18,  1902.) 

MSCHANtC'S     LIBN— LESSEE     AS     AGENT     OF 
OWNBH-EVIDENCE-SOPFICIENCT. 

In  an  action  by  a  subcontractor  of  a  lessee 
to  enforce  a  mechanic's  lien  under  Rev.  St. 
1899,  §  4203,  which  gives  a  lien  where  the 
work  is  done  by  virtue  of  a  coutiact  with  the 
owner  or  his  agent,  etc.,  evidence  considered, 
and  held  that  findings  that  the  lessee  was  agent 
of  the  owner  to  procnre  the  work,  and  that 

Jilaiutiff  was  entitled  to  a  lien  on  the  fee,  were 
ustified. 

Appeal  from  St  Louis  drcnlt  court;  P.  R. 
Flltcratt,  Judge. 

Butt  by  the  Window  Bros.  (Company 
against  the  McOully  Stone  Mason  Ciompany 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Afllrmed. 

This  Is  a  anbcontractor'B  mechanic's  Hen 
suit  to  establish  a  lien  on  a  lot  on  the  c(»ner 
of  Fifteenth  and  Olive  streets  In  St  Louis. 
There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendants  appealed.  Brief- 
ly stated,  the  facts  are  these:  On  April  16, 
1898,  the  Van  Raalte  Investment  Company 
owned  the  said  lot,  on  which  there  was  a 
partially  erected  building;  that  Is,  the  founda- 
tions and  the  walls  np  to  the  second  story 
were  built  This  company  had  a  capital  stock 
of  $60,000,  which  was  held  as  follows:  Simon 
Van  Raalte  and  Julius  Van  Raalte  249  shares 
«ach,  and  Morrla  Van  Raalte  2  shares.    The 


property  was  yielding  no  revenue,  and  the 
company  was  anxious  to  complete  tbe  im- 
provements. Accordingly,  Simon  Van  Raalte 
consulted  McGully  as  to  what  character  of 
building  could  be  constructed  that  would  be 
most  profitable.  After  deciding  upon  tbe 
character  of  the  proposed  building,  and  hav- 
ing the  plans  drawn  therefor,  instead  of  hav- 
ing tbe  building  put  up  directly  In  tbe  name 
of  tbe  Van  Raalte  Investment  Company,  they 
caused  a  new  company  to  be  m-ganized,  call- 
ed the  Etaama  Building  Company,  for  tbe  sole 
purpose,  as  Simon  Van  Raalte  told  McGuIly, 
and  as  all  the  facts  and  circumstances  unerr- 
ingly show,  to  put  up  the  proposed  building. 
The  Emma  Building  Company  was  organized 
April  15,  1898,  with  a  capital  stock  of  $125,- 
000,  alleged  to  be  full  paid.  The  stockholders 
were  Simon  Van  Raalte,  400  shares,  Julius 
Van  Raalte,  300  shares,  James  F.  Davis,  350 
shares,  Bennett  Wassermann,  100  shares,  and 
Jacob  Lampert,  100  shares.  Davis,  Wasser- 
mann, and  I^mpert  the  minority  stockhold- 
ers, were  elected  the  three  directors,  and,  al- 
though the  Van  Raaltes' owned  more  than  a 
majority  of  the  stock  of  the  company,  neltbier 
of  them  was  elected  a  director.  But  the  com- 
pany authorized  Simon  to  act  for  It  In  all 
things,  and  he  did  so,  transacting  all  its  busi- 
ness. On  Aprtl  16,  1898,  the  Van  Raalte  In- 
vestment Company  leased  the  lot  to  the  Em- 
ma Building  (Company  for  a  term  of  99  years 
at  an  annual  rental  of  $12,000,  together  with 
all  taxes  and  assessments,  the  lessor  reserv- 
ing a  lien  on  the  buildings  and  improvements 
to  secure  the  rent,  and  the  lessee  being  re- 
quired to  keep  the  buildings  insured  for  the 
benefit  of  the  lessor,  and,  if  the  buildings 
were  destroyed,  the  insurance  money  to  be 
used  In  repairing  'or  rebuilding.  The  lease 
further  provided  that  at  the  end  thereof 
the  lessee  should  surrender  to  the  lessor  "the 
said  demised  premises,  with  their  appurtenan- 
ces, and  the  building  and  erections  thereon 
situated."  On  the  same  day,  by  a  separate 
writing,  the  Van  Raalte  Oompany  sold  and 
assigned  to  the  Emma  Building  Company 
the  partially  constructed  building  then  on  the 
property  for  $65,000.  Thereafter,  on  Septem- 
ber 12,  1898,  the  McCully  Stone  Mason  Com- 
pany entered  Into  a  contract  with  the  Elmma 
Building  Company  to  construct  tbe  building 
that  McOnlly  and  Van  Raalte  had  been  con- 
sulting about,  according  to  certain  plans,  for 
$60,789.50.  The  McCuliy  Company  then  con- 
tracted with  the  plaintiff  to  furnish  the 
ironwork  necessary  to  carry  out  the  contract, 
which  they  did,  and  there  is  an  admitted  bal- 
ance due  the  plaintiff  company  of  $4,605.55 
and  Interest  on  account  thereof,  for  which 
that  company  Is  seeking  by  this  action  to  es- 
tablish a  mechanic's  lien  against  the  whole 
estate,  leasehold  and  fee,  in  the  land.  Thus 
matters  went  on  nntU  about  May  1,  1899, 
when  the  work  was  stopped,  the  Van  Raaltes 
claim,  because  the  McCully  Company  was 
unable  to  proceed.  On  May  1,  1809,  the  Van 
Raalte   Investment    Company   forfeited   the 
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leue  to  the  ESmma  Building  Company,  and 
immediately  made  a  similar  lease  to  the  same 
company,  except  that  the  rent  'was  rednced 
trom  $12;,000  a  year  to  910,600  a  year.  On 
Mar  11.  1890,  the  Van  Raalte  Investment 
Company  sold  and  conveyed  the  land,  with 
the  improvements  thereon,  to  Thomas  H. 
West  and  Wm.  L.  Hose,  for  $220,000,  subject, 
however,  to  the  second  lease  to  the  Emma 
Building  Company,  the  grantors  giving  bond 
to  protect  the  grantee  from  all  llena  and  In- 
cumbrances. Thereafter,  on  October  4,  1899, 
Thomas  H.  West  and  Wm.  L.  Huse  forfeit- 
ed the  second  lease  to  the  Emma  Building 
Company  for  nonpayment  of  the  Installment 
of  rent  that  fell  due  on  August  1,  1899,  and 
being  the  second  Installment  of  rent  under  the 
new  lease.  The  McCully  Stone  Mason  Com- 
pany, the  E!mma  Building  Company,  the  Van 
Baalte  Investment  Company,  and  West  and 
Hose  are  the  parties  defendant,  but  only  the 
Tan  Haalte  Investment  Company  and  West 
and  Huse  have  appealed.  The  Judgment  was 
(or  ^SOIJBO.  It  -was  personal  as  to  the  Mc- 
Cnlly  Company,  It  was  against  the  leasehold 
In  the  land  and  all  the  right,  title,  and  inter- 
est of  the  Eknma  Building  Company,  and  it 
was  also  against  the  fee-simple  title  now  own- 
ed by  West  and  Huse.  The  appellants  only 
qaestlwi  the  correctness  of  the  Judgment  as 
It  affects  the  fee-simple  title. 

Collins,  Jamison  &  Cbappell,  for  appel- 
lants. Seneca  N.  &  &  C.  Taylor,  for  re- 
■pondent. 

UABSHALL,  J.  (after  stating  the  facts). 
L  The  sole  legal  question  involved  In  this 
appeal  is  whether  the  facts  stated  malce  out  a 
inima  facie  case  for  the  plahitlfC  to  go  to  the 
jury  upon  of  a  right  in  the  plaintiff  to  a  me- 
chanic's Hen  against  the  fee-simple  title  to 
the  land.  Appellants  do  not  deny  that  the 
penonal  Judgment  against  the  McCully  Com- 
pany, and  the  mechanic's  lien  against  *:he 
leasehold  interest  of  the  Emma  Building 
Company,  are  proper,  and  JusUfled  by  the 
eridence.  If  it  be  true  that  the  unfinished 
bnildlng  was  sold  by  the  Van  Raalte  Compa- 
Bj  to  the  Emma  Company  for  $65,000,  be- 
fore any  work  was  done  by  McCully  under 
bit  contract  with  the  Emma  Company,  then 
It  would  seem  quite  Immaterial  to  the  plaln- 
tUt,  fnnn  a  financial  i)olnt  of  view,  whether 
the  lien  attached  to  anything  more  than  the 
leasdiold  Interest  or  not,  for  the  plaintiff's 
Judgment  is  for  only  $4,800,  while  the  Im- 
provements are  worth  much  more  than  that. 
It  may  be,  though  It  Is  not  shown  by  this 
Rcord,  however,  that  there  are  other  liens 
with  whldi  the  plaintiff  might  have  to  pro- 
rate, and  that  the  aggregate  of  all  the  Hens 
woQld  exceed  the  value  of  the  Improvements 
*nd  the  leasehold  estate.  At  any  rate,  the 
legal  question  Is  properly  presented,  and 
■oost  be  decided.  It  Is  true,  as  appdlants 
contend,  that  a  right  to  a  mechanic's  lien  is 
caoferred  by  our  statutes  only  upon  sndi  per- 
flB  8.W.— 20 


sons  as  sustain  a  contractual  relation,  direct 
or  sub  modo,  with  the  owner  of  the  land 
or  the  Interest  in  the  land  sought  to  be  char- 
ged. But  it  is  also  as  true  of  mechanic's 
contracts  as  it  Is  of  ordinary  contracts  that 
the  owner  need  not  necessarily  contract  in 
person,  but  may  bind  himself  Just  as  ef- 
fectively If  he  acts  through  an  agent  In 
fact,  the  statute  (section  4203,  Bev.  St  1809) 
gives  a  lien  where  the  work  Is  done  or  ma- 
terials are  furnished  "by  virtue  of  any  con- 
tract with  the  owner,  or  proprietor,  or  his 
agent,  trustee,  or  subcontractor,"  thereby  rec- 
ognizing that  an  owner  can  bind  himself 
through  an  agent  It  is  also  true  that  such 
agency  may  be  express  or  implied  from  the 
conduct  and  acquiescence  of  the  owner,  and 
from  all  the  circumstances,  which  estop  him 
from  denying  the  agency.  20  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  pp.  314,  817;  Hull  v. 
Jones,  08  Mo.  687.  The  doctrine  of  an  un- 
disclosed principal  also  applies  as  well  to 
mechanics'  contracts  as  to  any  other  idnd  of 
contracts.  On  several  occasions  (Briggs  v. 
Munchon,  66  Mo.,  loc.  cit  472;  Weber  v. 
Collins,  139  Mo.,  loc.  dt  608,  41  S.  W.  240; 
Higgins  V.  Dellinger,  22  Mo.  899;  KeUy  v. 
Thuey,  102  Mo.  528,  16  8.  W.  62)  this  court 
has  quoted  with  approval  the  rule  laid  down 
by  Baron  Parke  in  Higgins  v.  Senior,  8 
Mees.  &  W.  844.  that:  "There  Is  no  doubt 
that  where  such  an  agreement  is  made.  It 
18  ctnnpetent  to  show  that  one  or  both  of 
the  contracting  parties  were  agents  for  oth- 
er persons,  and  acted  as  such  agents  in  mak- 
ing the  contract  so  as  to  give  the  benefit  of 
the  contract  on  the  one  hand  to,  and  charge 
with  liability  on  the  other,  the  unnamed 
principals;  and  this  whether  the  agreement 
be  or  be  not  required  to  be  in  writing  by  the 
statute  of  frauds.  And  this  evidence  In  no 
way  contradicts  the  written  agreement  It 
does  not  deny  that  it  is  binding  on  those 
whom,  on  the  face  of  it.  It  purports  to  bind: 
but  shows  that  It  also  binds  another  by  rea- 
son that  the  act  of  the  agent  in  signing  the 
agreement  in  pursuance  of  his  authority  Is  lu 
law  the  act  of  the  principal."  To  the  same 
effect  also,  is  Story,  Ag.  {  270,  cited  and 
followed  in  Higgins  v.  Dellinger,  22  Mo.,  loc. 
cit  899,  and  Mechem,  Ag.  S  695.  In  such 
cases  the  agent  is  primarily  liable,  but  the 
undisclosed  principal  is  also  liable  when  dis- 
covered. Mechem,  Ag.  U  695,  696.  On  the 
other  band,  the  mere  fact  that  an  owner  con- 
sents to  a  tenant's  making  alterations  or 
Improvements  upon  the  demised  premises,  nor 
the  fact  that  the  tenant  has  contracted  with 
the  owner  to  make  certain  improvements  on 
the  leased  premises,  does  not  make  the  land 
or  the  landlord's  interest  in  the  land  subject 
to  a  mechanic's  lien;  for  in  such  cases  the 
tenant  acts  for  himself,  and  not  as  agent 
for  the  owner.  20  Am.  &  Eng.  Enc.  liaw  (2d 
Ed.)  p.  818.  The  most  recent  case  in  this 
state  bearing  upon  the  question  in  hand  is 
Kuenzel  v.  Stevens,  166  Mo.  280,  56  S.  W. 
1076.    In  that  case  a  husband  made  a  con< 
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txact  In  hia  own  name  tor  the  erection  of  • 
house  npon  his  wife's  land.  The  suit  was 
to  establish  a  mechanic's  lien  on  the  land  on 
the  theory  that  the  contract,  though  In  the 
husband's  name,  was  really  the  wlte's  con- 
tract, she  being  the  undisclosed  principal 
for  whom  the  husband  acted  as  agent.  Val- 
llant,  J.,  delivering  the  opinion  of  the  court, 
said:  "Although  he  acted  in  his  own  name, 
yet  If  be  was  really  acting  by  authority 
of  his  wife,  and  causing  the  house  to  be 
built  on  her  account,  he  was,  In  legal  contem- 
plation, her  agent"  The  opinion  then  points 
out  the  conduct  of  the  wife  with  respect  to 
the  work  of  constructing  the  building,  which 
applies  to  the  case  In  hand  so  aptly  that  the 
following  excerpt  Is  taken  therefrom:  "The 
testimony  for  plaintiff  tended  to  show  that 
Mrs.  Stevens  exercised  a  good  deal  of  author- 
ity In  the  plans  and  construction  of  the  build- 
ing. Whether  these  acts  of  hers  were  by 
permission  of  her  husband,  and  attributable 
to  a  wifely  interest  in  her  husband's  affairs, 
or  were  from  a  conscious  assertion  of  her 
own  rights,  the  trial  Judge  and  Jury  had  to 
decide  from  the  circumstances.  Mr.  Stevens 
engaged  the  architects,  and  as  betweei  them 
nothing  was  said  as  to  the  ownership  of  the 
property,  but  before  the  drawings  were  con- 
cluded Mrs.  Stevens  saw  the  architects,  dis- 
cussed the  plans  and  details,  and  gave  them 
her  views.  When  the  contractors  were  ready 
to  begin,  she  requested  that  the  work  of  ex- 
cavation wait  until  she  arrived  on  the 
ground,  as  she  desired  to  break  the  ground 
with  the  first  shovelful  of  earth  herself,  and 
did  so.  She  visited  the  plaintiff's  planing 
mill.  In  company  with  her  husband,  to  in- 
spect the  mlllwork  that  was  to  go  Into  the 
house,  found  fault  with  some  of  it.  and  had 
it  changed  to  suit  her.  She  was  at  the  build- 
ing almost  every  day,  criticised  what  she 
disliked,  and  had  changes  made.  When  her 
attention  was  drawn  to  a  china  closet,  and 
its  details  explained  to  her,  she  expressed 
her  disapproval,  and  said  she  would  Instruct 
the  architect  to  change  it,  and  it  was  done. 
Other  changes  were  also  made  at  her  direc- 
tion. Although  Mr.  Stevens  was  sometimes 
at  the  building  with  his  wife,  yet  she  did 
the  most  of  the  talking,  and  gave  most  of 
the  orders,  and  she  was  frequently  there 
without  him.  Neither  Mr.  nor  Mrs.  Stevens 
went  on  the  stand  as  a  witness,  but  suffered 
the  circumstances  to  speak  and  inferences  to 
be  drawn,  while  they,  who  alone  knew  the 
real  fact,  remained  silent  It  Is  unnecessary 
for  the  purposes  of  our  present  inquiry  to 
set  out  the  evidence.  It  was  of  the  charac- 
ter above  mentioned,  and,  although  the  Jury 
thought  it  was  not  sufficient  to  establish 
the  agency  of  the  bnsband,  the  trial  Judge 
thought  differently,  and  set  their  verdict 
aside."  In  Burgwald  v.  Weippert,  49  Mo. 
00,  the  contract  was  made  with  the  hus- 
band for  a  building  upon  the  wife's  land. 
The  action  was  against  the  husband  and  wife 
both,  and  for  the  establishment  of  a  lien 


on  the  land.  The  plaintiff  leoovered  a  per- 
sonal Judgment  against  the  husband  and  wife 
both,  and  a  mechanic's  lien  Judgment  against 
the  land.  The  defendants  appealed.  This 
court  said:  "Defendants  object  to  the  rec- 
ord, first,  because  the  petition  shows  that 
the  contract  was  made  with  the  husband,  and 
not  the  wife,  to  whom  the  land  belonged. 
The  contract  must  have  been  made  for  her 
use,  as  the  house  was  to  be  erected  on  her 
land,  and  hence  comes  within  the  express 
provisions  of  section  21,  c.  19S,  Oen.  St  1865 
(Wag.  St  p.  911),  that  "eva*y  person,  hidndlng 
all  cestuis  que  tnistent  for  whose  immediate 
use,  enjoyment  or  benefit  any  building,  erec- 
tion or  improvemoit  shall  be  made,  shall  be 
Included  in  the  words  'owner  or  proprietor* 
thereof  under  this  chapter,  not  excepting  snch 
as  may  be  minors  over  the  age  of  eighteen 
years  or  married  women."  The  personal 
Judgment  against  the  wife  was  reversed,  and 
a  personal  Judgment  against  the  husband  and 
a  special  Judgment  against  the  land  was 
entered  in  this  court  It  is  useless  to  maltf- 
ply  precedents.  The  trial  court  Instructed 
the  Jury  on  this  branch  of  the  case  as  fol- 
lows: "(8>  The  court  further  instructs  yon, 
the  Jury,  that  if  you  believe  and  find  froin 
the  evidence  that  the  completion  of  the  build- 
ing and  improvements  described  in  said  me- 
chanic's Hen  read  in  evidence  was  for  the 
immediate  use,  enjoyment  and  benefit  of  tbe 
Van  Raalte  Investment  Company,  and  that 
on  the  sale  and  transfer  of  tbe  uncompleted 
building  mentioned  in  the  evidence  as  It  stood 
on  April  16,  1888,  by  the  Van  Raalte  Invest- 
ment Company  to  the  Emma  Building  Com- 
pany, and  the  execution  of  the  lease  read  in 
evidence,  of  the  same  date,  it  was  the  inten- 
tion, purpose,  and  understanding,  both  on  the 
part  Of  said  Van  Raalte  Investment  Ck>m- 
pany  and  said  Bmma  Building  Company, 
that  the  latter  should  complete  said  build- 
ing, and  that  said  completion  of  said  build- 
ing was  done  in  pursuance  of  sudi  intention, 
purpose,  and  understanding  that  said  build- 
ing should  be  completed  by  said  Emma  Build- 
ing Company  for  the  immediate  use,  enjoy- 
ment and  benefit  of  said  Van  Baalte  In- 
vestment Company,  thai  yon  will  find  that 
the  plaintiff  has  established  its  mechanic's 
lien  for  the  sum  of  four  thousand  six  hun- 
dred and  five  and  ^s/ioo  dollars  ((4,606.55>, 
and  Interest  thereon  at  the  rate  of  six  per 
cent,  per  annum  from  June  1,  1899,  against 
the  fee-simple  title  to  the  real  estate  describ- 
ed in  said  mechanic's  lien  as  to  the  Interest 
therein  of  the  said  Van  Raalte  Investment 
Company  and  that  of  Thomas  H.  West  and 
William  L.  Huse."  For  the  defendant  the 
court  Instructed  the  Jury  that  the  mere  fact 
that  the  lease  to  the  Emma  Company  required 
the  lessee  to  keep  the  buildings  Insured,  and 
in  case  of  loss  to  apply  the  insurance  money 
to  rebuilding  or  repairing  the  building,  or  th«t 
fact  that  tbe  Van  Raalte  Company  knew  tbe 
Emma  Company  contemplated  erecting  the 
building,  and  did  afterwards  erect  tbe  bnUd^ 
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lag,  did  not  entitle  the  plaintiffs  to  a  lien 
on  the  fee.  The  Instruction  for  the  plaintiff 
above  set  oat  Is  assigned  as  error,  In  that 
It  does  not  require  the  Jury  to  find  that  a 
contractual  relation  existed  between  the  Van 
Raalte  Company  and  the  plaintiff,  and  It  la 
strennoualy  insisted  that  the  case  was  not 
tried  by  the  plaintiff  In  the  circuit  court  up- 
on the  theory  of  an  undisclosed  prlnclpaL 
The  use  of  the  term  "for  the  Immediate  use, 
enjoyment,  and  benefit"  of  the  Van  Raaltc 
Company,  used  In  the  instruction,  was  evi- 
dently taken  from  the  lan^age  of  this  court 
in  Bnrgwald  t.  Welppert,  49  Mo.  61,  above 
qnoted.  In  that  case  it  was  said:  "Where 
It  Is  manifest  that  the  building  was  erected 
(or  the  immediate  use,  enjoyment,  or  benefit 
of  a  particular  person,  that  person,  within 
tbe  meaning  of  the  statute  concerning  me- 
chanics' Hens,  is  to  be  regarded  as  tbe  'owner 
or  proprietor  thereof.' "  The  instruction  does 
not  in  BO  many  words,  tell  the  jury  the 
principles  of  law  involred  in  the  doctrine 
of  an  undisclosed  principal.  Nor  would  it 
have  been  proper  to  have  done  so  in  legal 
phraseology.  It  did  tell  the  Jury  In  common- 
place, easily  understood  language  that  if 
they  found  from  the  evidence  that  it  was 
In  reality  the  Van  Raalte  Investment  C!om- 
pany  that  was  constructing  the  buildings, 
and  that  the  lease  to  the  Emma  Company 
and  the  making  of  the  contracts  by  the  Em- 
ma Company  was  only  a  cover,  and  that  it 
was  all  done  for  the  immediate  use,  enjoy- 
ment, and  benefit  of  the  Van  Baalte  Compa- 
ny, then  the  plaintiff  Is  entitled  to  a  lien  on 
tbe  fee.  In  other  words,  the  legal  effect 
of  this  instruction  is  that  if  the  Emma  Com- 
pany was  simply  an  agent  for  the  Van  Raalte 
Company,  the  undisclosed  principal,  then  the 
estate  of  the  Van  Baalte  Company  Is  liable 
to  be  charged  with  tbe  lien.  This  is  to  all 
Intents  and  purposes  exactly  what  Burg- 
wald  T.  Welppert  49  Mo.  60,  and  Knenzel  v. 
Stevens,  165  Mo.  280,  56  S.  W.  1076,  hold  to 
be  the  law,  and  what  Baron  Parke  said  was 
tbe  law,  and  what  this  court  has  so  often 
qnoted  approvingly.  There  was  no  error  In 
the  plaintiff's  instruction,  and  that  instruction 
predicated  a  right  to  a  Ilea  on  the  fee  upon 
the  doctrine  of  an  undisclosed  principal.  In 
fact  that  !a  the  whole  theory  and  genius  of 
the  plaintiff's  case. 

It  only  remains  to  consider  whether  the 
facta  made  out  a  prima  facie  case  for  the 
plahitlff,  for,  of  course,  the  bmrden  of  proof 
rested  upon  the  plaintiff  to  prove  tliat  the 
Van  Baalte  Company  was  really  the  prin- 
cipal in  all  these  transactions.  Norton  y. 
Clark,  85  Me.  S57,  27  Atl.  252.  rHie  facts 
shown  in  this  case  are  quite  as  strong  as 
those  shown  in  Knenzel  v.  Stevens,  166  Mo. 
280,  56  8.  W.  1076,  above  qnoted.  It  is  only 
necessary  to  group  a  few  of  the  facts  and 
clrcnmstances  shown  in  this  case  to  justify 
the  verdict  It  la  perfectly  apparent  that 
the  Emma  Bnlldlng  Company  was  organized 
solely  for  tbe  purpose  of  making  the  lease 


to  it  and  having  it  make  the  contract  to 
build  the  Improvements,  and  that  it  was  in 
reality  the  alter  ego  of  the  Van  Raalte  In- 
vestment Company.  This  is  clearly  shown 
by  the  fact  that  although  the  Van  Raaltes 
owned  a  majority  of  the  stock  of  the  Emma 
Company,  they  elected  the  minority  stock- 
holders the  directors  and  officers  of  the  com- 
pany. Parsons  who  have  in  good  faith  In- 
vested $70,000  cash  in  a  business  corporation 
do  not  usually  permit  other  persons,  who 
have  invested  only  $55,000  therein,  to  take  all 
tbe  powers  and  offices  and  honors.  It  may 
be  possible,  but  it  is  hard  to  believe,  that 
the  Emma  Company  paid  the  Van  Raalte 
Company  $65,000  for  the  unfinished  improve- 
ments on  the  land,  and  had  only  $60,000  of 
its  authorised  capital  left  with  which  to 
finish  the  building.  There  is  no  evidence 
what  the  unfinished  building  was  worth. 
Tbe  plaintiff  says  it  was  only  worth  $30,000, 
and  the  defendant  says  this  Is  gratuitous, 
because  there  is  no  evidence  as  to  its  value. 
But  there  is  evidence  that  the  McCully  con- 
tract was  for  over  $60,000,  and  this  was  not 
all  that  was  required  to  finish  the  building. 
But  if  the  Emma  Company  actually  paid  the 
Van  Raalte  Company  $65,000  for  the  unfinish- 
ed improvements  In  April,  1898,  and  had 
$60,000  left  to  finish  the  buUding,  It  is  in- 
comprehensible why  the  Emma  Company, 
on  May  1,  1809,  permitted  the  Van  Raalte 
Company  to  forfeit  its  lease,  and  to  imme- 
diately execute  to  it  another  lease.  For  the 
effect  of  that  was  that  the  Emma  Com- 
pany lost  Its  title  to  the  improvements  it 
had  paid  the  Van  Raalte  Company  $65,000 
for,  and  also  lost  the  part  or  tbe  whole  of  the 
$60,000  cash  it  spent  in  completing  the  bnlld- 
lng. It  win  not  do  to  say  that  the  first 
lease  called  for  a  rental  of  $12,000  a  year, 
and  the  new  lease  called  for  a  rental  of  only 
$10,500.  The  $1,500  a  year  difference  would 
not  compensate  the  Emma  Company  for  the 
loss  of  the  $65,000  or  the  $60,000.  Neither 
will  it  do  to  say  the  Emma  Company  could 
not  help  itself,  and  had  to  take  what  It 
could  get  out  of  it;  tor  the  rec<H:d  shows 
that  on  May  11,  1899,— Just  10  days  after  tbe 
forfeiture  of  the  first  lease  to  the  Emma 
Company  and  the  execution  of  the  new  lease, 
—the  Van  Raalte  Company  sold  the  land, 
improvements,  and  all  to  West  and  Huse 
for  $220,000.  So  that  it  would  have  re- 
quired no  business  genius  for  the  Emma 
Company  to  have  prevented  a  forfeiture  of 
the  lease  if  it  had  so  desired.  Moreover, 
tbe  Van  Raalte  bad  $70,000  cash  Invested 
in  tbe  E<mma  Company,  and  the  record 
shows  they  were  perfectly  solvent  If  it  had 
not  been  for  their  interest  to  do  so,  or  if 
the  Emma  Company  had  not  been  a  mere 
construction  company  owned  by  the  Van 
Raalte  Company,  the  Van  Raaltes  would 
never  have  allowed  the  Emma  Company's 
lease  to  be  forfeited,  and  their  $70,000  to  be 
lost  Moreover,  if  tbe  Emma  Company  was 
unable  to  help  Itself,  and  to  prevent  a  tot- 
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feitnre  of  tbe  first  lease,  how  happened  It 
that  on  the  same  day  the  first  lease  was  for- 
feited the  Van  Baalte  Company  made  a  new 
lease  to  the  Emma  Company?  If  the  Emma 
Company  was  unable  to  pay  the  rent  mider 
tbe  old  lease,  how  could  any  one  expect  tt 
to  pay  the  rent  nnder  the  new  lease,  es- 
pecially after  the  Van  Raalte  Company  had 
forfeited  Its  rights  to  the  improvements,  and 
left  It  without  assets  or  cash?  Landlords 
acting  bona  fide  do  not  so  act  towards  bank- 
rupt tenants.  According  to  the  record  the 
Emma  Company's  new  lease  was  forfeited 
for  the  nonpayment  of  the  second  install- 
ment of  rent  that  fell  due  on  August  1,  1899. 
This  was  not  surprising,  considering  it  had 
nothing  on  earth  to  pay  rent  with  when  the 
new  lease  was  executed.  But  the  transac- 
tion figures  up  this  way:  The  Emma  Com- 
pany was  organized  April  16,  189S,  with  a 
paid-up  capital  of  $125,000.  It  paid  the  Van 
Raalte  Company  $65,000  for  the  unfinished 
Improvements  on  the  land,  and  took  a  lease 
tor  99  years  at  $12,000  a  year.  It  contracted 
with  McCully  to  pay  him  over  $60,000  to 
nearly  complete  the  buildings  accordhig  to 
the  plans  the  Van  Raaltea  had  adopted  be- 
fore the  Emma  Company  was  organized. 
The  Emma  Company  did  not  In  terms  agree 
In  the  lease  to  construct  the  buildings,  bat 
McCully  testified  that  Simon  Van  Raalte, 
the  president  of  the  Van  Raalte  Investment 
Company,  told  him  the  Emma  Buildhig  Com- 
pany was  organized  solely  for  the  purpose  of 
completing  the  building  for  the  Van  Raalte 
Company.  On  May  1, 1899,— Just  a  few  days 
more  than  a  year  after  the  Emma  Company 
was  so  organized  with  a  capital  stock  of 
$125,000,— the  lease  Is  forfeited,  tbe  Improve- 
ments it  paid  $06,000  for  pass  back  to  tbe 
seller,  with  $60,000  more  added  to  them.  It 
gets  a  new  lease,  which  Is  forfeited  six 
months  later.  Then,  in  theatrical  parlance, 
"exit  Emma  Building  Company,"  leaving  the 
debt  to  tbe  plaintiffs  for  the  balance  due  for 
tbe  materials  It  put  into  the  building,  and 
perhaps  other  debts,  unpaid.  Now,  turn  the 
camera,  and  view  tbe  picture  from  the  other 
side.  The  Van  Raalte  Investment  Company 
had  a  capital  stock  of  $50,000,  owned  all 
except  $200,  by  the  same  Van  Raaltes  who 
put  their  $70,000  into  the  Emma  Building 
Company.  The  Van  Raalte  Company  owned 
tbe  land  and  the  unfinished  buildings.  It 
sold  the  unfinished  buildings  to  the  Emma 
Building  Company  for  $65,000,  and  leased 
the  land  to  that  company.  After  the  Emma 
Company  had  spent  $60,000,  the  remainder 
of  its  capital,  in  completing  the  buildings,  it 
forfeited  the  Emma  Company's  lease,  and 
thereby  reacquired  title  to  the  Improvements 
it  had  sold  to  the  Emma  Company  for  $65.- 
000,  plus  the  $60,000  spent  by  the  Bmma 
Company  in  completing  the  buildbig,  plus 
whatever  else  remains  due  the  plaintiff,  and 
possibly  other  creditors,  for  work  done  on 
the  building.  Then  the  Van  Raalte  Com- 
pany made  a  new  lease  to  tbe  bankrupt 


Bmma  Company.  Then  It  sold  flie  land, 
tralldings,  and  all  to  West  and  Huse  for 
$220,000,  subject  to  the  last  lease  to  the 
Emma  Company,  and  that  lease  is  forfeited 
In  less  than  six  months  for  nonpayment  of 
the  second  Installment  of  rent  ttaereonder. 
The  result  is  that  in  18  months  tbe  Emma 
Company,  with  a  cash  capital  of  $125,000, 
is  wiped  off  of  the  business  map,  and  the 
Van  Raaltes'  investment  of  $70,000  cash  Is 
forever  gone.  On  the  other  hand,  the  Van 
Raalte  Investment  Company  with  a  capital 
stock  of  $50,000,  all  except  $200  of  which 
was  owned  by  the  Van  Raaltes,  gets  $85,000 
for  the  unfinished  buildings  from  the  Bmma 
Company,  then  regains  title  to  the  same 
improvements  and  the  addition  made  there- 
to by  forfeiting  the  lease  to  the  Emma  Com- 
pany, and  then  sells  land,  buildings,  and  all 
for  $220,000.  It  is  difficult  for  tbe  mind  of 
the  average  layman,  or  even  lawyer,  to  grasp 
and  clearly  follow  such  rapidly  changing 
scenes  in  this  unusual  drama.  But  one  fact 
stands  out  prominently,  and  that  is  that  tbe 
mainspring  that  moved  the  whole  complex 
machinery  of  tbe  arrangement  was  the  Van 
Raalte  Investment  Company.  Others  figure 
in  tbe  transaction,  but  only  as  lesser  constella- 
tions revolving  around  and  for  the  benefit  of 
the  great  planet,  the  Van  Raalte  Investment 
Company.  Messrs.  West  and  Huse  were  not 
connected  with  any  of  this  part  of  the  trans- 
action. They  figure  only  as  bona  fide  pxir- 
chasers,  protected  by  a  bond  against  liens  and 
Incumbrances.  What  wonder  the  Jury  bad 
no  trouble  in  perceiving  who  was  the  princi- 
pal and  who  the  agent  in  the  matter.  Who 
could  say  tbe  plaintiff  bad  not  made  a 
prima  facie  case?  The  appellants  did  not 
take  the  stand  In  their  own  behalf.  The 
prima  fade  case  is  therefore  unlmpnired. 

The  judgment  of  the  circuit  court  Is  right, 
and  is  afibrmed.    All  concur. 


GOLDSMITH  V.  LEWINB  et  ux. 
(isupreme  Court  of  Arkansas.    June  21,  1002.) 

lIORTaAQES  —  WlFB'a  SBPARATH  PROPKRTT 
AND  HOMESTEAD  —  SECURITY  FOR  HUS- 
BAND'S EXISTING  AND  FUTURE  DEBTS- 
RUNNING  ACCOUNT— APPLICATION  OF  CRSD- 

ITS. 

1.  A  mortgage  by  a  wife  of  separate  prop- 
erty, and  also  her  homestead,  to  eecnre  exist- 
ing debts  of  her  husband,  and  future  advances 
to  him,  was  valid. 

2.  A  mortgage  and  note  were  executed  to  se- 
cure future  advances  up  to  the  maturity  of  the 
note.  Sapplies  were  furnished  and  paympnta 
made  both  before  and  after  maturity.  The 
only  evidence  of  a  break  iu  the  account  was 
that  the  creditor  had,  near  the  maturity  of  the 
note,  changed  from  the  old  system  to  the  con- 
pon-book  method  of  bookkeeping.  Held,  that 
credits  after  the  maturity  of  the  note  should 
be  applied  to  the  balance  due  when  it  matured. 

Appeal  from  Jefferson  chancery  ooort; 
John  M.  Elliott.  Chancellor. 
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Foredoaure  suit  by  U  BL  Goldsmith  against  | 
Luarua  Lewlne  and  wife.     From  a  decree 
for  plaintiff  granting  Insufficient  rdlef,  he 
appals.    Affirmed  In  part 

Tbe  change  In  the  system  of  bookkeeping 
referred  to  In  tbe  opinion  occurred  about 
Ma7ie,188& 

White  ft  Altbelmer,  for  appellant  H. 
King  White,  W.  S.  &  F.  li.  McCain,  and 
Smith  Martin,  for  appelleea 

BUNN,  O.  J.  On  the  2d  day  of  March, 
1393,  the  appellees,  Lazarus  Iiewlne  and 
Jayne  Lewlne,  bis  wife,  being  Indebted  to 
the  appellant  L.  Si.  Goldsmith,  In  the  sum  of 
1151.50,  executed  and  delivered  to  him  their 
promissory  note  for  said  sum,  bearing  Inter- 
est at  the  rate  of  6  per  centum  per  annum 
from  date  until  paid,  and  due  and  payable  on 
the  1st  day  of  January,  1897.  At  the  same 
time  they  executed,  acknowledged,  and  de- 
livered to  him  their  mortgage  to  secure  the 
payment  of  said  note.  In  which  for  that  pur- 
pcse  they  conveyed  to  him  lot  3  In  block  6, 
WoodralTs  addition  west  to  the  city  of  Pine 
Bluff.  The  mortgage  was  also  made  a  se- 
corlty  for  supplies  to  be  furnished  to  the  ap- 
pellees from  that  time  until  the  maturity  of 
the  note  and  mortgage.  The  stipulation  In 
the  mortgage  was  as  follows,  to  wit:  "Where- 
«8,  the  said  parties  of  the  first  part  [Lazarus 
and  Jayne  Lewlne]  are  now  Justly  Indebted 
nnto  the  said  party  of  the  second  part  [L.  B. 
tioldgmlth]  In  the  sum  of  four  hundred  and 
fifty-one  dollars  and  fifty  cents,  which  Is  evi- 
denced by  tbelr  note  of  even  date  herewith 
for  tbe  said  sum,  with  Interest  at  the  rate  of 
Kven  per  centum  per  annum  from  date  untU 
paid,  due  and  payable  on  the  first  day  of 
January,  1897;  and  whereas,  the  said  L.  E. 
Goldsmith  contemplates  and  will  furnish  to 
the  (aid  first  parties  goods,  wares,  and  mer- 
chandise, in  such  quantities  as  be  and  the 
•Sid  first  parties  shall  agree  upon,  between 
this  date  and  the  maturity  of  the  note  herein 
menUcmed,  the  exact  amount  to  be  determin- 
ed from  the  books  of  the  said  L.  B.  Oold- 
•mitb,  and  the  same  to  be  due  and  payable 
on  demand,  and  to  draw  Interest  upon  the 
open  account  at  the  rate  of  six  per  cent  per 
snnom  from  date  that  same  Is  furnished  un- 
til paid."  This  action  was  begun  on  tbe  2d 
day  of  October,  1896,  for  Judgment  on  the 
note,  and  to  foreclose  tbe  mortgage.  Tbe 
complaint  alleges  that  appellees  bad  only 
paid  npon  said  note  the  sum  of  $188.S1  on  the 
5tta  day  of  April,  1896,  and  that  the  balance 
of  aaid  note,  Including  Interest,  was  still  due 
•nd  unpaid,  and  that  In  the  performance  of 
Us  part  of  the  contract  and  agreement  be- 
tween them,  tbe  plaintiff.  Goldsmith,  had 
(nmlsbed  to  tbe  appellees  during  said  time, 
Dpon  their  order,  goods,  wares,  and  merchan- 
<lise  to  the  amount  of  ^1,418.60.  Tbe  plaln- 
liff  slso  alleges  In  his  complaint  that  monthly 
■titements  of  tbe  goods  purchased  by  appel- 
lees during  tbe  month  were  made  on  tbe  1st 


of  each  succeeding  month,  that  no  objection 
had  been  made  to  any  of  said  statements, 
and  that  they  bad  become  stated  accounts 
rendered.  Prayer  for  Judgment  on  the  note, 
and  foreclosure  of  the  mortgage  and  sale  of 
the  property.  Tbe  appellee  Jayne  Lewlne  an- 
swered the  complaint,  and  In  her  answer  de- 
nied that  she  was  indebted  to  appellant  at 
the  time  the  note  and  mortgage  were  exe- 
cuted, but  alleged  that  the  same  were  for 
the  Indebtedness  of  her  husband  only,  which 
he  owed  Goldsmith  at  that  time.  She  admits 
that  she  signed  the  note  with  her  husband, 
and  executed  the  mortgage  to  secure  the 
same.  She  denies  having  purchased  any 
goods  from  Goldsmith  whatever;  alleges  that 
the  sale  of  the  same  were  to  her  husband 
solely,  but  denies  that  the  account  attached 
to  the  complaint  Is  correct;  and  states  that 
upon  appellant's  representation  at  the  time, 
the  mortgage  was  only  to  secure  tbe  amount 
of  the  note.  It  appears  that  the  appellees 
continued  to  purchase  supplies  from  the  ap- 
pellant long  after  the  date  of  the  maturity  of 
the  note  and  mortgage,  and  from  time  to 
time  continued  to  make  payments  on  tbe  ac- 
count, up  to  within  a  short  time  before  the 
institution  of  this  suit 

The  chancellor  held,  and  so  decreed,  that 
tbe  wife  had  no  authority.  In  law  or  equity,  to 
mortgage  separate  property,  which  was  also 
her  homestead,  to  secure  the  debt  of  the  hus- 
band for  future  advances  of  supplies,  by 
which  he  held  that  no  part  of  the  account- 
either  that  made  before  the  maturity  of  the 
note  or  that  part  made  afterwards— was  se- 
cured, and  hence  decreed  a  foreclosure  of  the 
mortgage  to  pay  the  amount  due  on  the  note 
only.  This  we  think  was  an  erroneous  view 
to  take  of  the  matter,  because  the  mortgage 
covered  that  part  of  the  running  account 
made  between  the  dates  of  the  making  and 
the  maturity  of  the  note,  and,  if  anything 
were  due  on  that  part  it  should  have  been 
added  to  the  amount  due  on  the  note,  and  the 
mortgage  then  foreclosed  to  pay  the  aggre- 
gate amount  of  the  two. 

The  court  below  also  gave  Judgment 
against  the  appellee  Lazarus  Lewlne  for  the 
balance  due  on  the  acopunt,  less  credits, 
which  was  proper.  • 

In  our  view  of  the  case,  the  wife  can  mort- 
gage her  separate  property  to  secure  her  hus- 
band's debts,  whether  those  debts  be  existing 
debts  or  debts  to  accrue,  and  also  the  con- 
trolling question  In  this  litigation  Is  as  to  the 
appropriation  of  payments  made  on  the  run- 
ning account  of  appellant  against  appellees. 
In  order  to  get  at  this  question  the  more 
readily,  the  matter  has  been  referred  to  the 
clerk  of  this  court  to  state  an  account,  un- 
der the  general  rule  of  law,  adhered  to  In  this 
court  as  to  the  appropriation  of  payments 
where  no  appropriation  hns  been  made,  as  in 
this  case.  He  filed  bis  report  and  the  same 
Is  approved  and  confirmed.  In  which  he  states- 
the  account  first  under  the  rule  laid  down 
in  Duimlngton  v.  IClrk,  67  Ark.  595,  22  S^W 
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430,  Johnson  ▼.  Anderson.  80  Ark.  745,  Fort 
T.  Black,  50  Ark.  256,  7  S.  W.  131,  and  cases 
therein  cited,  and,  in  the  alternative,  states 
the  same  as  if  that  rule  should  not  be  ap- 
plied, leaving  It  to  the  court  to  determine 
whether  this  Is  a  proper  case  tor  the  applica- 
tion of  the  rule.  In  this  statement  of  the  ac- 
count the  special  master  finds  there  was  doe 
on  the  note  on  the  25th  day  of  June,  1900, 
the  date  of  the  decree,  the  sum  of  ^54.71, 
■after  allowing  the  credit  of  $188.50,  about 
which  there  Is  no  dispute,  and  calculating 
and  adding  Interest  There  Is  no  controversy 
as  to  the  mortgage  covering  this  note.  He 
also  finds  that  between  the  date  of  the  note 
and  the  maturity  thereof  the  supplies  fur- 
nished amounted  to  the  sum  of  $3,009.75,  and 
that  the  sum.  of  $2,335.65  was  paid  thereon, 
leaving  a  balance  of  $704.10  due  at  the  date 
of  the  maturity  of  the  note  for  supplies  cov> 
ered  by  the  mortgage,  In  addition  to  the  note. 
The  interest  on  this  balance  of  account  to 
the  Ist  day  of  January,  1897,  amounted  to 
$115.33;  making  a  total  balance  of  account 
due  on  that  date  of  $870.43.  There  was  paid 
from  time  to  time  on  the  amonnt,  after  the 
maturity  of  the  note,  payments  amounting  In 
the  aggregate  to  the  snm  of  $831.05,  which, 
applied  to  the  payment  of  the  balance  of 
$878.43,  more  than  settles  the  same.  But 
the  appellant  contends  that  the  amount  of 
these  payments  should  not  be  so  applied,  but 
contends  that  the  account  from  January  1, 
1S07,  the  date  of  the  maturity  of  the  note 
and  mortgage,  was  a  new  and  distinct  ac- 
count kept  previously  to  that  date,  and,  as 
the  payments  were  made  during  the  running 
of  this  new  account,  they  should  be  applied 
to  the  payment  thereof.  The  only  evidence 
of  the  break  In  the  account  running  from  the 
date  of  the  note  and  mortgage  Is  his  state- 
ment that  he  had  begun  a  new  method  of 
bookkeeping  and  rendering  his  accounts, 
changing  from  the  old  system  to  the  coupon- 
tN>ok  method.  But  tliat  shows  no  break  \d 
the  mnnlng  of  the  account,  which  appears 
to  have  run  along  from  the  date  of  the  note 
and  mortgage,  without  break  or  Interruption, 
until  the  institution  of  the  suit  with  only  the 
change  In  the  manner  of  keeping  and  render- 
ing the  monthly  statements  of  account  Un- 
der the  rule  laid  down  in  the  case  of  Dun- 
nlngton  t.  Kirk,  and  others  referred  to 
above,  the  $931.85  payments  should  be  ap- 
plied to  the  payment  of  the  $879.43,  which  In- 
cludes the  oldest  Items  of  the  account  cover- 
ed by  the  mortgage.  The  question  of  how 
these  payments  should  be  appropriated  is 
really  the  only  question  Involved  In  this  ap- 
peal. That  question  Is  settled  by  the  cases 
cited  above,  and  the  payments  should  be  ap- 
plied to  the  oldest  items  of  the  running  ac- 
count, which  are  included  In  the  balance 
thereof  on  the  1st  January,  1897,  the  date  of 
the  maturity  of  the  note,  amounting  to  the 
said  sum  of  $879.43,  to  which  the  aggregate 
amount  of  said  credits,— -the  sum  of  $931.95, 


—being  applied  in  payment,  mora  tban  pays 
off  and  settles  the  same. 

The  decree  of  the  court  below  Is  therefore, 
in  effect  affirmed  as  to  the  foredosore  of 
the  mortgage  for  the  payment  of  the  note 
only,  but  denied  as  to  the  accoont  not  be- 
cause the  mortgage  is  invalid  in  that  regard, 
but  because  the  part  of  the  account  secured 
by  the  mortgage  has  been  in  fact  paid,  as 
aforesaid.  The  personal  Judgment  of  the 
court  below  against  the  husband  Is  not  er- 
roneous,—In  fact  is  not  appealed  from.  Re- 
manded, with  directions  to  foreclose  the 
mortgage  as  decreed,  and  to  proceed  not  in- 
consistently herewith. 

WOOD  and  RIDDICK,  JJ.,  not  participat- 
ing. 


WEIL  T.  FINNBRAN. 
(Supreme  Conrt  of  Arkansas.    June  21,  1902.) 

l.TTORNB!T— DISCHARGB>-nMB    ITOR    lOBCOV- 
BRT. 

1.  Where  an  attorney,  who  had  been  em- 
ployed to  establish  an  alleged  heir's  descent 
Krotect  her  interests  In  the  estate,  and  have 
er  share  set  apart,  was  discharged  without 
cause .  while  the  estate  was  still  under  admin- 
istration, he  could  at  once  recover  for  loas  of 
wages. 

Appeal  from  circuit  court,  JetTerson  county. 

Action  by  Barton  Well  against  Anna  [sal>el 
Finneran  for  breach  of  contract  From  a 
Judgment  tor  defendant,  plaintiff  appeals. 
Reversed. 

Appellant  sued  appellee,  alleging,  in  effect, 
tliat  he  was  a  lawyer,  and  that  she  was  in- 
debted to  him  in  the  sum  of  $1,000  for  money 
expended  and  professional  services  rendered 
in  her  behalf,  and  asked  Judgment  for  tbat 
amount.  She  demanded  and  he  filed  a  bill 
of  particulars  of  the  money  expended.  Tbere- 
npon  she  filed  an  answer,  which  was,  in  sab- 
stance,  a  general  denial,  coupled  with  a  plea 
of  coverture.  There  was  a  trial,  and  appel- 
lant Introduced  the  following  pnx^:  His  own 
deposition,  in  which  he  testified  in  substance 
as  follows:  lliat  he  was  a  lawyer,  living 
and  practicing  his  profession  in  the  city  of 
Chicago,  state  of  Illinois.  A  woman  who 
called  herself  "Blanch  RoUand,"  but  whose 
real  name  was  Margaret  J.  Oreenwood,  had 
died  intestate,  leaving  an  estate  of  real  and 
personal  property  in  Arkansas.  It  was  only 
known  of  her  personal  history  that  she  bad 
been  married,  and  had  three  children,  to 
whom  she  was  unknown.  That  she  tiad  not 
seen  or  heard  of  them  since  their  childhood, 
and  was  Ignorant  whether  they  were  dead 
or  alive;  and  who,  if  living,  were  then  In 
middle  age  of  life.  That  he  undertook  to 
find  these  children,  and  after  an  expenditure 
of  $153.16,  as  specified  in  his  bill  of  particu- 
lars, be  found  one  of  than— the  appellee — ^In 
July,  1808.    He  hiformed  her  that  Margaret 

IT  L  Sea  AttoTuej  and  CUMit,  voL  i.  Cent.  Dt*. 
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J.  Greenwood  bad  died  Intestate,  leaving  an 
estate  Talned  at  910,000;  that  she  (appellee) 
vai  one  of  tbree  children  of  deceased,  and 
heir  to  a  third  of  the  estate,  and  that  he  had 
expended  $168.16  in  finding  her.  Appellee 
thereupon  requested,  and  he  agreed,  to  rep- 
lesent  her,  and  do  whatever  was  necessary 
to  establish  her  descent  from  deceased,  pro- 
tect her  interest  In  the  estate,  and  have  the 
same  set  apart  to  her  and  put  in  possession 
thereof.  In  consideration  of  the  payment  by 
her  to  him  of  the  sum  of  $153.16,  aforesaid, 
and  a  further  sum  equal  to  20  per  cent  of 
the  value  of  her  share  of  her  mother's  es- 
tate; Tha't  he  Immediately  entered  upon  the 
performance  of  the  contract  on  his  part,  but 
that  (»  September  10,  1898,  appellant  dis- 
charged him,  and  refused  to  let  him  serve 
her  further.  J.  M.  White  testified  that  be 
iras  administrator  of  Margaret  3.  Greenwood, 
anas  "Blanch  Holland";  that  she  died  Intes- 
tate June  28,  1888,  leaving  an  estate  of  real 
and  personal  property  of  an  Inventoried  value 
of  $10,000,  that  was  then  In  his  possession; 
that  the  estate  owed  debts,  and  was  in  course 
of  administration.  The  Intestate  bad  bad 
three  children,  and  that  appellee  was  one  of 
them.  At  this  point,  as  the  bill  of  exceptions 
recites,  the  court,  over  the  objection  of  plaln- 
tlft  (appellant),  discharged  the  Jury,  and  dis- 
missed the  plaintiff's  (appellant's)  action,  on 
the  ground  that  the  action  was  prematurely 
brought;  to  which  ruling  of  the  court  the  plaln- 
tur  (appellant)  at  the  time  excepted,  and  pray- 
ed an  appeal  to  the  supreme  court,  which  was 
granted.  Appellant  moved  for  a  new  trial  on 
the  ground  that  the  court  erred  In  discharging 
the  Jury  and  dismissing  bis  action.  The  mo- 
tion was  heard  and  overruled,  and  appellnnt 
excepted,  took  a  bill  of  exceptions,  and  ap- 
pealed. 

Irving  Relnberger,  for  appellant 

HVOHES,  J.  (after  stating  the  facts).  The 
appellant  sued  for  a  breach  of  contract.  He 
was  entitled  to  recover  on  a  quantum  meruit 
llie  proof  shows  that  he  entered  upon  the 
performance  of  his  undertaking,  rendered 
some  services,  and  expended  under  the  con- 
tract for  the  benefit  of  appellee  $153.16,  which 
ahe  was  l>oand  to  repay;  that  she  discharged 
him  before  completion  of  his  contract  with- 
ont  fault  on  bis  part  so  far  as  the  i>roof 
abows.  He  was  certainly  entitled  to  recover 
aomethlng.  He  could  not  in  this  suit  recov- 
er for  the  whole  amount  In  the  case  of  Van 
Winkle  T.  Satterfield,  68  Ark.  621,  26  &  W. 
1118,  23  U  B.  A.  858,  It  is  said  that:  "A 
servant  who  has  been  wrongfully  discharged 
by  hia  employer  before  the  time  for  which 
he  was  hired  has  expired  has  these  remedies: 
Flnt  he  may  consider  the  contract  as  re- 
(dsded,  and  recover  on  a  quantum  meruit 
vbat  ida  services  were  worth,  deducting  what 
he  has  received  for  the  time  during  which  he 
luid  worked;  second,  he  may  wait  until  the 
end  «( tbe  time,  and  then  sue  for  the  whole 


amount  leas  any  sum  which  the  defendant 
may  have  a  right  to  recoup;  third,  he  may  sue 
at  once  for  breach  of  the  contract  of  employ- 
ment He,  however,  can  adopt  only  one.  If  he 
adopts  the  third  remedy,  he  can  recover  the 
damages  which  be  has  sustained  down  to 
the  day  of  the  trial,  which  Is  limited  to  a 
compensation  for  the  injury  sutTered  by  a 
breach  of  the  contract.  The  loss  of  the  wages 
which  his  employer  agreed  to  pay  him  consti- 
tutes the  injury.  What  therefore,  he  has 
suffered  by  reason  of  the  loss  of  the  wages 
as  a  rule  is  the  amount  of  the  damages  he  is 
entitled  to  recover."  It  follows  that  as  the 
appellant  adopted  the  third  remedy  mention- 
ed above,  his  suit  was  not  prematurely 
brought  and  the  court  erred  in  so  holding 
and  dismissing  the  plaintiff's  suit;  for  which 
error  the  Judgment  Is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 


BUNN.  a  J, 
tlcipatlng. 


and  BATTLB,  3^  not  par- 


MOORH  V.  McOLOT  et  aL 
(Supreme  Court  of  Arkansas.    Jnne  21,  1902.) 

ACTION— FLBADING—L.BOAL    AND     BQUITABIA 

DEFENSES— IN  JtTNCnON. 

1.  A  tenant  mortgaged  the  crop,  and  theri^ 
after  deUvered  to  the  landlord  for  rent  bales 
of  cotton  of  the  crop.  The  mortgagees  re- 
plevied the  bales  and  obtained  judgment  when 
the  landlord  filed  a  bill  to  restrain  execution, 
and  praying  for  an  equitable  lieu  on  the  cot- 
ton in  his  favor.  Held,  that  the  claim  of  the 
landlord  was  a  legal  defense,  which  he  should 
have  pleaded  in  the  replevin  suit  under  Sand. 
&  H.  Dig.  {  5722,  providing  that  defendant 
mnst  interpose  all  his  defenses,  both  legal'  and 
equitable,  and  he  could  not  maintain  the  bill. 

Appeal  from  Cleveland  chancery  court; 
Jno.  M.  Blllott  Chancellor. 

Suit  by  I.  E.  Moore  against  McCloy  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Tbe  appellant  rented  land  to  one  Gralg 
with  the  privilege  to  Craig  to  purchase  at  a 
price  named.  Craig,  in  1894,  executed  to 
McCloy  A  Trotter  a  mortgage  on  his  crops 
for  that  year.  That  rent  was  due  for  said 
year  to  Moore,  the  appellant  Craig  turned 
over  to  Moore,  the  appellant  five  bales  of 
cotton  on  the  rent  of  1894,  of  the  value  of 
$115,  and  to  McCloy  A  Trotter  eight  bales  of 
cotton  of  the  crop  of  1804.  Plaintiff  sold  the 
five  bales  of  cotton  delivered  to  him  for  $115, 
which  was  all  ever  paid  on  Craig's  note  to 
him  for  $300,  then  due  Moore,  as  purchase 
money  for  the  land.  McCloy  &  Trotter 
brought  replevin  for  the  five  bales  of  cotton 
delivered  to  Moore,  claiming  the  right  of 
possession  of  same  under  their  mortgage. 
They  recovered  judgment  in  justice  of  the 
peace  court.  There  was  an  appeal  to  the 
circuit  court  and  McCloy  &  Trotter  again 
recovered  Judgment  for  the  cotton,  or  Its 
value,  $115.    The  case  was  appealed  to  the 
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supreme  conrt,  and  tbe  Jadgment  of  the  cir- 
cuit court  was  affirmed.  On  this  Judgment 
execution  Issued,  and  came  to  the  hands  of 
SberlfC  Renfrow.  The  object  of  this  suit  Is 
to  restrahi  the  sheriCT,  Renfrow,  from  levy* 
Ing  said  execution,  and  to  have  an  equitable 
lien  declared  In  favor  of  Moore,  the  appellant, 
on  said  five  bales  of  cotton,  for  rent,  supe- 
rior and  paramount  to  the  mortgage  lien  of 
McCloy  &  Trotter  on  said  cotton,  and  that 
the  proceeds  of  sale  of  said  cotton  be  turned 
over  to  him.  A  demurrer  was  sustained  to 
appellant's  complaint  for  the  want  of  equity, 
and  the  complaint  was  dismissed,  and  he 
appealed  to  this  court 

W.  S.  Amis  and  D.  H.  Rousseau,  for  ap- 
pellant.   McCasklll  &  Cherry,  for  api)eUees. 

HUOHBS,  J.  (after  stating  the  facts). 
The  appellant  did  not  set  up  his  defense  in 
the  replevin  suit,  and  there  was  nothing 
shown  that  would  have  prevented  him  from 
doing  it  It  was  a  legal  defense,  and  there 
is  no  reason  for  suing  In  equity.  He  became 
the  owner  of  the  five  bales  of  cotton  by  d» 
Ilvery  to  him  by  Craig,  and  nothing  could 
have  prevented  him  from  pleading  this  In 
defense  to  the  replevin  suit  Under  section 
5722,  Sand.  &  H.  Dig.,  a  party  to  an  action 
at  law  must  Interpose  all  of  bis  defenses, 
legal  as  well  as  equitable,  and  cannot  let 
Judgment  go  against  him,  and  then  go  into 
equity,  and  seek  to  enjoin  the  judgment  and 
set  up  an  equitable  defense,  which  he  might 
have  made  In  the  suit  at  law.  Ward  v.  Der- 
rick, 57  Ark.  500,  22  8.  W.  »3. 

Affirmed. 

BUNN,  0.  X.  and  BATTLB,  J.,  not  pai>- 

tlclpating. 


CREBBIN  T.  DBLONT. 
(Supreme  Court  of  Arkansas.    June  14,  1902.) 

USURT— WHAT  LAW  GOVERNS— PENALTT—BX- 
TRATBRRITORIAL  EFFECT. 

1.  Where  a  note  is  payable  In  Miasonrl,  and 
is  secured  by  mortgage  on  lands  in  Arkansas, 
the  laws  of  the  former  state  will  govern  as  to 
usury. 

2.  Rev.  St  Mo.  1889,  i  6976,  which  provides 
that  in  an  action  on  a  usurious  contract  Judg- 
ment shall  be  entered  for  the  principal  and  the 
maximum  rate  of  interest  allowed  by  law,  and 
the  court  shall  order  that  all  the  interest  be 
paid  into  the  common-school  fund  of  the  coun- 
ty, has  no  extraterritorial  force. 

3.  As  the  laws  of  Iklissouri  only  forfeit  the 
Interest  on  a  usurious  contract,  and  do  not 
make  the  contract  itself  void,  snch  a  contract 
where  governed  by  Missouri  laws,  may  be  en- 
forced in  Arkansas,  though  under  the  laws  of 
Arkansas  the  entire  contract  would  be  in- 
validated. 

Cross  appeals  from  circuit  court  Howard 
county,  In  chancery;  Will  P.  Feazel,  Judge. 

Action  in  equity  by  Alfred  Crebbln  against 
Alchymy  Delony  to  foreclose  a  mortgage,  and 
from  the  judgment  both  parties  appeal.  Also, 
action  at  law  to  recover  the  same  debt  se- 
cured by  the  mortgage,  and  for  possession  of 


the  mortgaged  land.  From  the  jndgrment  for 
plaintiff,  defendant  appeals.  Judgment  Id 
the  equity  action  modified. 

This  is  an  action  commenced  In  the  How- 
ard circuit  court  founded  upon  a  promissory 
note  or  bond  executed  and  delivered  by  the 
appellee,  Alchymy  Delony,  and  his  wife  to 
4he  Jarvls-Conklln  Mortgage  Trust  Company 
on  the  Ist  day  of  January,  1888,  for  $2,350, 
bearing  Interest  at  the  rate  of  7  per  cent 
per  annum,  payable  semiaimually,  until  due, 
and  10  per  cent  after  maturity  until  paid. 
To  secure  the  payment  of  this  principal  note, 
the  appdlee,  Delony,  and  wife  executed  and 
delivered  to  Samuel  M.  Jorvis,  trustee  of  the 
Jarvls-Conklln  Mortgage  Trust  Company, 
their  certain  deed  of  trust  wherein  they  con- 
veyed the  W.  ^  of  the  S.  B.  ^  and  the  S.  W. 
\i,  of  section  16,  and  the  N.  B.  \i  of  the  S.  E. 
^  of  section  16,  all  in  township  11  S.,  range 
27  W.,  In  Howard  county,  Ark.,  which  deed 
of  trust  was  conditioned  for  the  faithful  per- 
formance of  the  contract  evidenced  by  the 
principal  note,  and  Interest  coupons  eviden- 
cing the  interest  payable  on  the  principal  note 
or  bond.  Default  having  been  made  In  these 
payments,  and  the  note  and  coupons  sued  on 
being  past  due  and  payable,  foreclosure  was 
sought  as  authorized  by  the  terms  of  this 
deed  of  trust  as  well  as  a  personal  Judgment 
for  the  amount  due  and  unpaid.  The  note 
thus  secured  having  been  assigned  to  the- 
appellant  the  action  was  brought  In  his 
name.  The  defendants  answered,  admitting 
the  execution  of  the  note  and  mortgage  sued 
on,  and  alleged  that  both  are  void  on  account 
of  usury,  stating  In  detail  the  facts  and  cir- 
cumstances relied  on  to  sustain  this  plea. 
They  also  pleaded  the  laws  of  Missouri  per< 
talning  to  usury,  and  set  up  the  defense  un- 
der these  laws,  and  prayed  that  the  note  and 
deed  of  trust  be  declared  void.  The  appel- 
lant also  brought  a  contemporaneous  action 
at  law  to  obtain  possession  of  the  rents  and 
profits  of  the  land  in  controversy,  and  by 
consent  of  parties  the  two  actions  were  beard 
together  without  the  Intervention  of  a  Jury. 
The  court  In  the  law  case,  found  that  tltere 
was  due  and  unpaid  on  the  note  and  mort- 
gage in  controversy  the  sum  of  $2,578.26.  and 
that  there  had  been  default  in  the  payment 
of  the  note  and  Interest,  and  gave  judgment 
for  appellant  for  the  possession  of  the  land. 
In  the  equity  case,  the  court  decreed  In  favoi 
of  the  plalntm  for  said  sum  of  $2,578.26,  and 
directed  that  all  of  this  sum,  in  excess  of 
$1,997.80,  which  the  court  found  to  be  the 
Interest  remaining  unpaid  on  the  amount 
loaned  the  appellee,  be  set  apart  for  the  use 
of  Howard  county.  Ark.,  for  the  benefit  of 
the  common-school  fund  of  said  county,  and 
that  plaintiff  pay  the  cost  of  the  action. 
From  this  decree  both  parties  appealed. 
From  the  Judgment  of  possession  In  the  law 
case,  the  defendant  appealed. 

W.  C.  Rodgers,  for  appellant    W.  S.  Bak- 
In,  J.  W.  House,  and  M.  Houses  for  appellee. 
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HUGHBS,  3.  (after  stating  the  facts).  Tbe 
tppeUa&t  contends  that  this  Is  a  Missouri 
contract,  and  the  appdlee  that  it  is  an  Ax- 
kansaa  contract.  Tbe  court  is  of  the  opinion 
that  It  is  a  Missouri  contract,  and  must  be 
governed  by  tbe  laws  of  Missouri.  The 
court  is  of  tbe  opinion,  also,  that  the  evi- 
dence Is  sufficient  to  sustain  the  decree  that 
the  contract  is  usurious,  under  the  laws  of 
Ulssonrl,  upon  tbe  subject  of  nsory,  and  the 
decree  to  that  extent  is  afiOrmed. 

But  the  decree  as  to  the  penalty,— that  Is, 
the  forfeiture  of  the  Interest  to  the  school 
fnnd  of  Howard  county,— is  reversed  and  set 
uide.  We  have  no  law  authorizing  such  a 
decree,  and  while  that  might  be  a  proper  de- 
cree under  the  Missouri  law,  In  the  state  of 
Iflsaouil,  yet  tbe  law  of  Missouri  Imposing 
tnch  penalty  bas  no  extraterritorial  force, 
ud  will  not  be  enforced  here  upon  the  prin- 
dpie  of  comity.  In  Coal  Co.  t.  Kllderhause, 
87  N.  T.  4S5,  438,  the  court  of  appeals  of 
New  Tork  held:  "It  is  very  well  settled  that 
penal  laws  have  no  extraterritorial  force,  and 
the  statute  of  New  York  regulating  the  rate 
of  interest  is  merely  a  penal  law."  See,  also. 
Bank  v.  Karmany,  98  Pa.  66-76;  Baraet  v. 
Bank,  98  U.  8.  666,  28  L.  Ed.  212.  "Nor  will 
the  courts  of  one  state  enforce  the  statutory 
penalty  of  another  state.  Such  penalties  can 
only  be  enforced  In  the  courts  of  the  states 
by  tbe  laws  of  which  they  are  Imposed,  and 
tiiey  cannot  be  enforced  elsewhere  either  by 
the  force  of  the  statute  creating  them,  or 
upon  the  principles  of  comity."  Stevens  v. 
Brawn,  20  W.  Va.  460,  461;  Korer,  Interstate 
Law,  p.  206.  Tbe  courts  of  no  country  wiU 
enforce  the  penal  Uws  of  another  country. 
State  V.  Kirkpatrick,  82  Ark.  117,  120.  This 
■eems  to  be  a  universal  rule. 

The  following  sections  from  tbe  laws  of 
Mlsmnri  were  introduced  in  evidence:  Rev. 
St  Mo.  1888,  S  6972:  "When  no  rate  of 
Intoest  is  agreed  upon  six  per  cent  allowed 
u  legal  Interest"  Section  .  6073:  "Parties 
may  agree  In  writing  for  interest  not  exceed- 
ing ten  per  centum  per  annum  on  money  due 
or  to  become  due  upon  any  contract"  Sec- 
tion S074:  "Interest  shall  be  allowed  on  all 
money  dne  upon  any  Judgment  or  order  of 
any  court  from  tbe  day  of  rendering  same 
mtn  satisfaction  be  made  by  payment  ac- 
cord or  sale  of  property;  all  such  Judgments 
and  orders  for  money  upon  contracts  bearing 
more  than  six  per  cent  shEill  bear  the  same 
Intoest  borne  by  such  contracts,  and  all 
other  judgments  and  orders  for  money  shall 
bear  six  per  centum  per  annum  until  satis- 
faction be  made,  as  aforesaid."  Section 
58(5:  "^o  person  shall  directly  or  indirectly 
take,  for  the  use  or  loan  of  money  or  com- 
modity over  tbe  rate  of  interest  specified  in 
the  tluee  preceding  sections  for  tbe  forbear- 
uce  tr  use  at  one  hundred  dollars,  or  tbe 


value  thereof,  for  one  year,  and  so  after 
these  rates  for  a  greater  or  less  sum,  or  for 
a  longer  or  shorter  time,  or  according  to  those 
rates  or  proportions,  for  the  loan  of  money 
or  other  commodity."  Section  5076:  "If  any 
agreement  or  suit  shall  hereafter  be  com- 
menced upon  any  bond,  note,  mortgage,  spe- 
cialty, agreement,  contract  promise  or  assur- 
ance whatever  which  shall  be  made  within 
this  state,  and  the  defendant  may,  In  bis 
answer  show  that  a  greater  or  higher  rate 
of  Interest  than  ten  per  cent  per  annum  was 
therein  or  thereby  agreed  for,  or  received 
or  taken,  and  if  the  answer  of  tbe  defendant 
to  any  suit  shall  be  sustained  by  the  verdict 
of  jury  or  tbe  finding  of  the  court,  the  court 
shall  render  judgment  on  such  verdict  or 
finding  for  tbe  real  sum  of  money  or  the 
price  of  tbe  commodity  lent  advanced  or 
sold,  and  interest  on  the  same  at  the  rate 
of  ten  per  cent  per  annum  upon  which  Judg- 
ment the  court  shall  cause  an  order  to  be 
made  setting  apart  the  whole  Interest  for  the 
use  of  the  county  in  which  such  suit  may  be 
brought,  for  the  use  of  common  schools  and 
the  same,  when  collected,  shall  be  paid  over 
accordingly  and  go  to  and  form  a  part  of 
the  common  school  fund  of  said  county;  and 
the  defendant  may  recover  his  costs."  But 
can  the  Judgment  for  the  principal  be  en- 
forced in  tbe  courts  of  this  state?  It  will  be 
observed  that  unlike  our  usury  laws,  the 
Missouri  statute  imposes  a  penalty  In  case 
of  usury  to  the  extent  only  of  a  forfeiture 
of  the  Interest,  while  In  our  state  the  law 
forfeits  both  principal  and  Interest  In  case 
of  a  usurious  contract  In  Missouri  the  con- 
tract is  not  void,  but  only  the  Interest  is 
forfeited  In  case  of  usury.  It  la  contended 
that  our  courts  will  not  enforce  a  usurious 
contract,  whenever  It  may  be  made;  that  It 
Is  contrary  to  the  policy  of  our  laws.  If  the 
contract  was  an  Arkansas  contract  it  would 
be  void.  If  usurious,  and  could  not  be  en- 
forced; but  a  contract  valid  under  the  laws  of 
the  state  where  made  is  valid  In  this  state, 
and  may  be  enforced  in  the  courts  of  this 
state.  "As  a  general  rule,  the  validity  of  a 
contract  Is  to  be  determined  by  the  law  of, 
the  place  where  it  Is  made.  The  nature,*, 
validity,  and  interpretation  of  contracts  are 
to  be  governed  by  the  lex  loci  contractus. 
bat  remedies,  by  the  lex  fori.  Tbe  rights  of 
the  parties  are  governed  by  the  lex  loci." 
Am.  &  Bug.  Enc.  T^w  (1st  Ed.)  642,  tit  "Con- 
flict of  Laws,"  subtit  8  C'Lez  Loci  Con- 
tractus"). 

As  the  contract  as  to  the  principal  was 
valid  In  Missouri,  and  so  held  by  the  court, 
that  part  of  the  decree  is  affirmed,  and  the 
cause  is  remanded  to  the  court  with  direc- 
tions to  enter  a  decree  in  accordance  here- 
with, and  proceed  to  foreclose  tbe  mortgagr> 
accordingly. 
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LENOW  at  aL  T.  ABRINGTON  et  aL 
(Sapreme  Court  of  Tannesaee.    Vaj  26,  1902.) 

TRUSTS— SALB  Or  FROPBRTT— WHBN  PROPER. 

1.  Where  a  trnatee  makaa  ezpenditarea  for 
the  estate  without  fint  applying  to  the  court 
for  a  sale  of  property  to  pay  therefor,  but  sub- 
sequently he  comes  into  chancery  and  asks  ap- 
proval of  his  acts  and  a  sale  of  property,  it 
will  grant  the  relief  sought,  where  it  should 
have  done  so  io  the  firat  instance,  it  he  givea  a 
good  excuse. 

2.  AVhere  a  testamentary  trustee,  required  to 
hold  property  and  distribute  the  income,  files  a 
bUl  for  leave  to  sell  property  to  jpay  for  ex- 
penditure iu  erecting  a  new  buildmg  in  place 
of  one  destroyed,  and  shows  that,  when  the 
contract  for  erection  was  made,  sudi  premisea 
and  others  were  rented  at  a  sum  which  would 
have  paid  oS  the  indebtedness  prior  to  the  filing 
of  the  bill,  but  that,  by  reason  of  prior  con- 
demnation and  taxation,  the  income  had  grad- 
ually decreased,  suffldeut  excuse  is  shown  for 
not  seeking  the  aid  of  the  court  before  making 
the  expenditures. 

8.  Shannon's  Cod&  c.  3,  art.  7,  authorizes 
sales  of  property  of  persous  under  disability 
where  clearly  to  their  interest,  or  necessary  for 
their  support,  education,  and  maintenance;  and 
section  5089  providea  that  "iu  no  case  shall 
property  be  sold  if  it  be  claimed  under  a  will 
which  directs  otherwise."  Held,  that  a  will  pro- 
viding that  testator's  estate  should  be  kept  to- 
gether, and  the  income  paid  to  his  wife  and 
children  during  the  'wife's  life,  did  not  direct 
otherwise^ 

4.  Shannon's  Oode,  {  4283,  forbidding  guard- 
ians to  make  contracts  for  improvements  on 
real  estate  l>indiug  on  the  estates  of  their  wards 
beyond  their  minority,  was  not  intended  to  lim- 
it or  control  the  jurisdiction  of  a  court  of  eq- 
olty,  but  only  to  limit  the  powers  of  guardians. 

0.  Shannon's  Code^  c.  3,  art.  7,  authorizes  the 
sale  of  property  of  persons  under  disability 
where  clearly  to  their  Interest,  or  necessary  for 
their  support  education,  and  maintenance. 
Held,  that  where  a  will  directed  the  income  of 
the  estate  to  be  paid  to  the  children  and  wid- 
ow, and  it  appeared  that,  while  debts  tor  mon- 
ey t>orrowed  to  rebuild  a  bnUding  of  the  estate 
destroyed  bj  fire  might  be  paioT  from  the  In- 
come, not  enough  would  be  left  for  the  suitable 
maintenance  of  the  family,  a  decree  ordering  a 
sale  of  realty  to  pay  the  debts  was  proper. 

Appeal  from  chancery  court,  Shelby  oous- 
ty;  V.  H.  Heiskeli,  Cbancellw. 

Suit   by    Frances    C.    Lenow   and   others 

against  B.  A.  Arrington  and  others.    From  a 

decree  for  complainants,  the  guardian  ad  11- 

•tem,  on  behalf  of  infant  defendants,  appeals. 

'  Affirmed. 

W.  W.  McDowell,  for  complainantB.  A. 
H.  Murray  and  F.  T.  Edmondson,  for  defend- 
ants. 


WILKES,  J.  This  suit  inyolTes  the  c«hi- 
Btructlon  of  the  will  of  Jos.  Lenow,  and  the 
question  of  the  pow«-  of  the  chancery  court 
to  sell  lands  belonging  to  the  estate,  as  af- 
fected by  the  statute  (Shannon's  Code,  ( 
G089).  The  will,  so  far  as  is  necessary  to  be 
set  out;  Is  as  follows:  "(8)  I  direct  that  my 
real  estate  I  may  own  at  my  death  shall  be 
kept  together  during  the  life  of  my  wife, 
and  that  until  her  death  one-third  of  the  net 
proceeds  of  the  annual  rents  and  profits  of 
said  real  estate  be  received  and  enjoyed  by 
ber  for  her  sole  and  separate  use,"  etc    "(4) 


I  direct  that  untQ  my  wife's  death  tbe  re- 
maining two-thlrda  of  the  net  proceeds  of 
the  annual  rents  and  profits  of  my  real  es- 
tate shall  be  divided  equally  amongst  my 
then  chUdren,  or  their  Issue,  per  stiipea.  (^ 
Aftn-  the  death  of  my  wife  I  direct  that  all 
my  real  estate  shall  be  divided  Into  as  many 
parts  as  I  may  have  children,  or  their  issue, 
per  stirpes.  To  my  son  Henry  J.  Leno'w,  if 
then  living,  I  give  and  devise  one  of  said 
equal  parts  absolutely  and  in  fee  simple; 
and  to  each  of  my  daughters  so  living  I  lend 
one  of  said  equal  parts  during  her  natural 
life,  to.  her  sole  and  separate  use  and  behoof, 
to  the  entire  exclusion  of  her  husband,  pres- 
ent or  future,  both  during  and  after  her  cov- 
erture. In  the  foregoing  the  living  Issue  of 
any  deceased  child  of  mine  who  may  have 
died  previous  to  the  death  of  my  wife  sliall 
represent,  per  stirpes,  such  deceased  parent, 
and  take  such  parent's  eqiul  share  absolutely 
and  in  fee  simple.  (6)  At  fbe  death  of  either 
one  of  said  daughters  I  give  and  derlse  ber 
share  of  my  estate  to  such  child  or  children, 
or  tbe  issue  of  such,  as  she  may  leave  or 
have  at  the  time  of  ber  death,  to  them  and 
their  assigns  in  fee  simple.  But  if  either  one 
of  my  daughters  should  die  without  leaving 
a  child  or  children,  or  the  Issue  of  sncb,  as 
above  provided,  then  and  in  that  event  I  lend 
the  share  of  such  daughter  so  dying  as  afore- 
said to  the  remaining  brother  or  sister  during 
ber  life,  In  equal  parts.  If  more  than  one.  and 
to  the  survivor  If  but  one,  with  power,  how- 
ever. In  my  son  Ilenry  to  dispose  of  any  por- 
tion of  my  estate  which  he  may  acquire  un- 
der the  Items  of  my  will  in  any  manner  be 
may  desire."  "(»)  Having  the  utmost  confi- 
dence in  my  beloved  wife,  Frances  C.  Lenow. 
I  appoint  her  my  executrix  and  trustee  on- 
der  this,  my  last  will  and  testament,  and 
waive  the  giving  of  a  bond  by  her,  either  as 
executrix  or  as  trustee,  or  filing  any  inven- 
tory." Tbe  will  was  executed  In  1885,  and 
Jos.  Lenow  died  In  September,  1888.  It  was 
duly  probated.  The  executrix  quaUfled.  and 
wound  up  her  duties  as  such  In  1881.  Sbe 
then  qualified  as  trustee  under  the  will,  and 
entered  upon  the  discharge  of  her  trust,  and 
has  continued  to  execute  the  same  to  tbe 
present  The  testator  left  a  large  amount  of 
valuable  real  estate,  part  situated  In  tbe 
heart  of  Memphis,  and  part  In  the  suburbs. 
Certain  lots  on  Walker  and  College  avenues 
bring  In  but  little  more  Income  than  Is  neces- 
sary to  pay  taxes.  Insurance,  and  repairs  upon 
the  houses  situate  thereon.  Houses  upon  two 
lots  on  Main  and  Union  streets  burned  down 
in  1892.  This  property  belonged  one  half  to 
Frances  C.  Lenow  In  her  own  right  for  life, 
while  the  rear  half,  with  a  front  on  Union 
street  belonged  to  the  trust  estate.  It  be- 
came necessary  to  rebuild  on  said  property, 
and  during  the  removal  of  said  walls  and 
rubbish,  which  was  the  result  of  the  fire, 
one  person  was  killed,  and  two  Injured.' 
which  resulted  In  a  liability  upon  the  estate 
of  $7S0.   which  was  paid  by  the  trustee. 
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T%ete  was  Insanmce  on  the  property  of  $4,- 
331.38,  but  all  except  $1,900  was  consumed 
in  removal  of  the  rnbblsh,  tearing  down  the 
walls,  and  dlscliarglng  the  liability  before  re- 
ferred to,  leaving  only  about  $1,900  to  be 
used  in  rebuilding.  The  cost  of  the  new 
building,  which  was  a  four-story  brick  busi- 
ness house,  was  534,000;  and,  In  order  to 
pay  for  the  same,  the  trustee  borrowed  $30,- 
000.  The  gross  Income  at  the  time  It  was 
rebuilt  amounted  to  $8,000  per  annum,  of 
which  $3,000  was  paid  on  behalf  of  the  share 
and  Interest  of  the  estate  In  the  property. 
Another  houae  belongtng  to  the  estate,  locat- 
ed on  the  west  side  of  Main  street,  was  con- 
demned by  the  city  authorities  as  dangerous, 
and  was  removed;  and  the  complainant,  as 
trustee,  erected  In  Its  stead  a  four-story 
boUdhig  at  a  cost  of  about  $15,000,  about 
lldOOO  of  which  Is  stiU  unpaid.  This  prop- 
erty brings  a  rental  of  $3,000  per  annum. 
It  appears  from  the  record  that  the  entire 
rent  from  the  property  In  the  hands  of  the 
tnurtee  Is  not  sufficient  to  pay  the  taxes,  In- 
surance, repairs,  and  other  necessary  ex- 
penses on  the  same,  and  at  the  same  time 
leave  a  sufficient  and  comfortable  support 
for  the  children  of  the  testator  and  their 
family,  as  contemplated  in  bis  will.  It  also 
appears  that  the  complainant  Frances  C. 
Lenow  has  paid  her  one-half  of  the  money 
borrowed  to  improve  the  Joint  property,  and 
has  paid,  also,  out  of  her  individual  funds, 
several  thousand  dollars  on  the  expenses  of 
the  famUy.  and  the  debts  and  expenses  of 
the  trust  estate;  and  she  expresses  a  willing- 
ness that  her  part  of  the  trust  property  shall 
continue  to  be  applied  to  the  execution  of 
the  trust  She  has  not  received  for  her  own 
ose  any  part  of  the  rental  of  the  trust  estate, 
or  Its  hicome,  but  has  used  it  all  in  the  exe- 
cution of  the  trust  and  support  of  the  family. 
The  proof  shows  that  it  would  be  to  the  in- 
terest of  the  estate  to  sell  certain  unimprov- 
ed and  partly  improved  real  estate  described 
In  the  record,  for  the  purpose  of  retking  the 
indebtedness  of  the  estate,  and  making  the 
balance  of  the  estate  more  productive;  and 
tUs  U  the  primary  object  of  the  bill.  A  pcar- 
tlon  of  the  defendants  are  adults,  and  an- 
swer, admitting  the  allegations  of  the  bill, 
Md  the  propriety  and  necessity  of  the  relief 
prayed.  The  minors  answer  by  guardian  ad 
litem,  and  submit  tbetr  Interests  to  the  cus- 
tody of  the  court.  Henry  J.  Lenow  is  a  party 
eomplainant  with  the  trustee,  and  Joins  in  the 
prayer  of  the  bill.  He  also  deposes  and 
•hows  the  necessity  of  the  relief  prayed.  0th- 
ff  adults  interested  also  Join  in  the  bill  as 
complainants.  It  clearly  appears  from  the 
pleadings  and  proof  that  the  relief  prayed 
for  should  be  granted,  if  it  can  be  done  un- 
der the  terms  of  the  will  and  the  provisions 
of  the  statute  (Shannon's  Code,  i  5089)  relat- 
ing to  the  sale  of  property  of  persons  under 
(Usability.  The  chancellor  construed  the  will, 
and  was  of  the  opinion  he  had  the  power  to 
trant  the  relief  and  make  the  sale  as  prayed, 


and  that  it  should  be  done;  and  he  thereupon 
ordered  a  sale  of  certain  parts  of  the  real  es- 
tate as  prayed  for,— the  sale  to  be  by  the 
trustee,  subject  to  the  approval  of  the  court. 
The 'guardian  ad  litem  appealed,  and  has  as- 
signed errors,  which  present  the  question 
whether  the  chancery  court  had  Jurisdic- 
tion to  decree  a  sale  under  the  terms  of  the 
will  and  provisions  of  the  statute,  and  wheth- 
er the  debts  contracted  by  the  trustee  were 
such  debts  as  were  necessary  in  the  proper 
execution  of  the  trust,  and  such  as  the  trus- 
tee had  the  power  and  authority  to  make,  and 
generally  the  right  and  power  of  the  court, 
under  the  facts  In  the  record  and  the  law  ap- 
plicable, to  grant  the  relief  and  make  the 
sale. 

Article  7,  c.  3,  of  Shannon's  Compilation, 
treats  of  the  sale  of  property  of  persons  un- 
der disability,  and  gives  the  court  of  chan- 
cery full  power  to  make  such  sale  under 
the  provisions  of  the  chapter,  and  the  mode  of 
proceeding  is  pointed  out  In  detail.  In  gener- 
al terms  it  may  be  stated  that  such  sale  is 
authorized  In  cases  where  It  is  clearly  to  the 
interest  of  the  parties  under  disability  that  it 
should  be  made,  or  necessary  for  the  support, 
education,  and  maintenance  of  such  persons. 
Section  5089  provides,  "In  no  case  shall  prop- 
erty bfi  sold  if  It  be  claimed  under  a  will 
which  directs  otherwise."  In  the  case  of 
Porter  v.  Porter,  1  Baxt  303,  the  case  was 
reserved  whether  the  court  could  order  a  sale, 
notwithstanding  the  provisions  of  this  sec- 
tion, in  a  case  where  the  proof  showed  clear- 
ly the  necessity  and  propriety  of  such  sale; 
but  in  that  case  the  proof  did  not  make  out 
such  case  of  propriety  and  necessity.  In  the 
case  of  Hurt  v.  Long,  90  Tenn.  460.  16  S.  W. 
068,  It  was  said,  referring  to  the  case  of 
Porter  ▼.  Porter,  that  It  was  Intimated  in 
the  case,  and  was  doubtless  true,  that  the 
chancery  court  might,  in  a  proper  case,  by 
virtue  of  Its  Inherent  power  and  Jurisdiction, 
decree  a  sale  contrary  to  the  provisions  of 
the  statute  referred  to.  But  the  statute  does 
not  appear  to  have  been  involved  in  that 
case,  and  the  question  actually  passed  upon 
was  the  inherent  power  and  Jurisdiction  of 
the  court  to  sell  lands  of  persons  under  dis- 
ability independent  of  any  of  the  statutes 
conferring  such  Jurisdiction.  It  was  held  that 
the  statute  added  nothing  to  the  Jurisdiction 
of  the  court  which  it  possessed  and  exercised 
prior  to  the  statute,  and  that  Jurisdiction 
extended  to  all  cases  where  it  was  to  the  in- 
terest of  the  minors  that  such  sales  should  be 
made,  and  to  the  ratification  of  such  sales 
already  made,  when  the  facts  warranted  such 
sales;  and  this  is  the  general  rule,  as  held 
by  this  court  Thompson  v.  Mebane,  4  Helsk. 
870,  377;  Hobbs  v.  Harlan,  10  Lea,  268.  43 
Am.  Rep.  309;  Talbot  v.  Provlne,  7  Baxt. 
509,  510;  Cicalla  v.  Miller,  105  Tenn.  262,  58 
S.  W.  210;  Taylor  v.  Keeton,  10  Humph.  539; 
Williams  V.  Williams,  3  Baxt.  59;  Brown's 
Case,  8  Humph.  207;  Gray  v.  Bernard,  8 
Baxt  63;  Ridley  v.  Halllday,  106  Tenn.  607, 
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613,  61  8.  W.  1025;  Vacarro  T.  Clcalla,  80 
Tenn.  74,  14  a  W.  43.  In  tlw  case  of  WU- 
llams  V.  WUUama,  snpra,  a  sale  was  made  for 
relnTestment,  upon  application  of  the  -life 
tenant,  on  the  ground  that  the  life  tenant  and 
minors  had  no  funds,  and  were  unable  to  re- 
pair or  Improye  the  lands  sought  to  be  sold, 
and  not  suffldoit  means  to  support  and  edu- 
cate the  minors.  In  the  case  of  Oray  y. 
Bernard,  supra,  the  bill  was  filed  by  the 
husband  of  the  life  tenant  against  the  trustee 
and  remainder-men  for  the  sale  of  trust  prop- 
erty on  the  ground  that  It  was  necessary  to 
save  something  for  the  remainder-men;  the 
life  tenant  having  refused  to  pay  the  taxes, 
as  be  was  unable  to  Improve  the  property, 
but  was  willing  to  a  sale.  In  the  case  ot 
Hobbs  y.  Harlan,  10  Lea,  268,  43  Am.  Rep. 
SCO,  the  guardian  made  Improvements,  where 
houses  had  burned  down,  which  Increased  the 
rental  value  of  the  farm,  and  made  repairs, 
which  improvements,  however,  did  not  add 
to  the  permanent  value  of  the  farm;  yet,  with- 
out any  approval  or  ratification  of  the  guard- 
lan's  act,  the  court.  In  a  suit  by  his  ward  for  a 
settlement,  allowed  the  guardian  credit  for  his 
repairs,  and  permitted  him  to  reimburse  him- 
self out  of  the  Increased  income  to  the  extent 
that  be  had  collected  It  And  It  Is  now  also 
settled  In  Tennessee  that  where  a  trustee  fail- 
ed to  make  application  In  the  first  Instance,  but 
subsequently  comes  Into  a  court  of  chancery 
and  asks  an  approval  of  bis  acts,  and  a  sale  of 
property  to  pay  for  such  expenditures,  it  will 
grant  the  relief  sought,  where  It  would  have 
done  so  In  the  first  instance  If  he  gives  good 
reasons  for  not  making  the  application  be- 
fore the  expenditures  were  made.  Rosebor- 
ongh  v.  Roseborough,  8  Baxt  314;  Hobbs 
y.  Harlan,  10  Lea,  268,  276,  43  Am.  Rep.  800; 
Cohen  t.  Shyer,  1  Coop.  Ch.  104. 

In  the  case  at  bar  the  trustee  gives  as  a 
reason  why  she  delayed  to  ask  the  aid  of 
the  court  earlier  that  when  she  made  the 
contract  for  the  erection  of  the  new  build- 
ing on  Union  street  In  1802  she  had  leased 
it  at  a  rental  which,  added  to  the  rents  of 
the  other  trust  property,  would  have  paid  the 
current  taxes  and  other  burdens  thereon,  and 
also  have  paid  off  the  debt  contracted  for 
the  erection  of  said  building  prior  to  the  fil- 
ing of  the  bill  In  this  cause,  and  the  estate 
would  have  had  a  permanent,  valuable  build- 
ing, free  from  debt  But  soon  thereafter 
three  of  the  houses  on  the  trust  property 
were  accidentally  burned.  Later  the  store 
on  Union  street  which  in  1802  produced  a 
good  income,  was  condemned  by  the  city  of 
Memphis,  and  ordered  to  be  torn  down.  The 
rents  on  the  other  buildings  decreased  about 
40  per  cent,  from  various  causes.  The  tax 
rate  on  all  the  trust  property  was  Increased 
in  a  very  marked  degree.  The  valuations 
were  also  raised  In  assessing  the  property. 
One-fourth  of  the  trust  property,  in  value, 
was  outside  the  city  In  1892,  but  was  brought 
into  it  about  four  years  ago,  which,  by  the 
imposition  of  the  city  taxes  thereon,  increased 


its  tax  bnrdens  more  than  200  per  cent  Tbi» 
bringing  of  the  property  Into  the  dty  made 
it  compulsory  upon  the  trustee  to  expend 
large  sums  of  money  for  water-closets  and 
plumbing,  In  making  sewer  connections,  and 
required  annual  expenditures  to  keep  them 
In  repair.  And  while  the  rents  on  the  said 
new  building  have  been  more  than  the  cost 
thereof  and  Interest  thereon,  a  large  net  in- 
come has  been,  from  the  above  causes, 
changed  Into  a  deficit  These  changed  con- 
ditions as  to  reduced  rents  and  increased 
burdens  on  the  property  were  not  sncb  as 
could  be  reasonably  anticipated.  Under  the 
conditions  existing  In  1882,  she  would  not 
have  been  justifiable  in  asking  relief  at  the 
hands  of  the  court,  nor  would  she  have  been 
able  to  show  such  a  state  of  facts  as  would 
call  for  the  exercise  of  the  power  of  the 
court  And  the  necessity  for  such  relief  ba» 
developed  gradually  since  that  date,  until  It 
had,  when  the  bill  was  filed,  become  neces- 
sary, if  not  imperative. 

Such  being  the  law  In  regard  to  sales  of 
real  estate  when  necessary  for  the  support, 
mahitenance,  and  education,  and  when  to  the 
manifest  advantage  and  interest  of  the  party 
under  disability,  who  proceed  to  consider 
whether  the  statute  referred  to  (section  6089) 
Inhibits  the  sale  in  this  case.  This  statute, 
by  its  terms,  applies  only  when  such  sale  is 
expressly  prohibited  by  the  will  under  which 
the  property  Is  held.  In  the  will  now  under 
consideration  a  sale  of  the  property  Is  not 
expressly  prohibited.  It  was  evidently  the 
purpose  of  the  testator  to  provide  an  income 
for  the  maintenance  and  support  of  his  fam- 
ily: embracing  In  that  term  the  beneficiaries 
under  bis  will,  whether  living  together  or 
not  This  was  his  primary  object  purpose,, 
and  Intent  In  order  to  accomplish  this, 
and  as  a  means  to  secure  It,  he  provided' 
that  bis  real  estate  should  tte  kept  together,, 
and  managed  by  his  wife,  as  trustee,  so  as 
to  secure  the  Income  therefrom,  to  be  ap- 
plied to  the  benefit  of  herself  and  otber 
beneficiaries  under  the  will.  At  most  there 
can  only  be  said  to  be  an  Implied  Intent  that 
his  property  should  be  kept  together  and  not 
sold,  but  this  cannot  be  allowed  to  defeat 
the  primary  object  and  Intent  of  the  testat- 
or,—to  provide  an  income  for  the  beneficiar- 
ies under  the  wUL  It  is  also  true  that  the 
testator  expected,  and  so  directed,  that  his 
real  estate  should  be  divided,  and  this  im- 
pliedly negatives  the  idea  of  a  sale;  but 
be  did  not  provide  that  no  sale  should  be 
had,  in  express  terms,  if  such  sale  became 
necessary  or  advisable.  Upon  this  feature 
of  the  case,  Hawkins  v.  England,  8  Head. 
652,  is  in  point  There  a  petition  was  filed 
to  sell  land  for  partition,  claimed  under  a 
will  providing  that  it  should  be  equally  di- 
vided among  the  testator's  children,  one  of 
whom  resisted  the  sale  on  the  ground  thnt 
the  will  expressly  provided  otherwise.  But 
the  court  said  "it  did  not  expressly  provide 
otherwise";  that  "it  directs  that  an  equai 
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-dlTiBion  shall  be  made  between  bis  children. 
Bat  be  does  not  exptessly,  nor  Impliedly,  we 
think,  forbid  that  this  may  be  done,  it  the 
bterest  of  the  devlaees  would  be  best  pro- 
moted by  such  coarse."  This  ruling  Is  di- 
rectly In  point  In  the  case  of  Gavin  t.  Cur- 
tin  (m.)  40  N.  B.  523,  40  U  R.  A.  779,  where 
the  will  Is  similar  to  the  will  here,  the  widow 
Sled  a  bill  to  sell  part  of  the  real  estate 
to  save  the  balance  from  loss  through  the 
inability  of  the  tenants  to  pay  taxes.  There 
la  a  statute  In  the  state  of  Illinois  similar 
to  said  section  5080,  which  was  set  up  as  a 
defense  to  the  relief  sought,  and  It  was  In- 
sisted that  the  property  must  be  kept  bitact 
Tbe  court,  in  passing  upon  this  issue,  said: 
"There  Is  no  express  denial  of  tbe  right  of 
alienation  by  the  will,  but  It  Is  manifest  It 
was  tbe  expectation  of  the  testator  that  tbe 
property  should  be  kept  togfether.  But  we 
tblnk  it  well  settled  that  a  court  of  equity, 
if  it  hare  jurisdiction  In  a  given  case,  can- 
not be  lacking  in  power  to  order  a  sale  of 
real  estate  which  is  a  subject  of  trust  on 
the  ground  alone  that  the  limitation  of  the 
instrument  creating  the  trust  expressly  de- 
nies the  power  of  alienation."  It  is  true  that 
section  4283,  Shannon's  Code,  forbids  guar- 
dians to  make  contracts  for  improvements  on 
real  estate  binding  on  the  estate  of  their 
wards  beyond  their  minority.  But  this  act 
was  not  intended  to  limit  or  control  the 
jurisdiction  of  the  court,  but  was  designed 
to  operate  alone  upon  and  limit  tbe  powers 
of  guardians;  and,  notwithstanding  this  stat- 
ute, sudk  courts  have  Jurisdiction  during  the 
minorit}'  of  infants  to  confirm  lease  improve- 
ment contracts,  and  other  contracts  for  tbe 
pntection  and  preservation  of  their  real 
estate,  when  it  is  made  manifestly  to  appear 
that  it  is  to  their  Interest  to  do  so,  as  has 
been  held  In  Talbot  v.  Provlne,  7  Baxt.  510. 
And  tbe  authorities  cited  above,  touching  the 
inber«nt  Jurisdiction  of  chaucery  court,  show 
tbat  it  is  the  common  practice  of  that  court 
to  ratify  and  confirm  such  contracts  both  be- 
fwe  tbe  expenditures  are  made,  and  also 
afterwards,  when  good  reasons  are  shown 
for  not  making  application  before  tbe  ex- 
penditures are  made.  Much  more  liberally 
will  this  rule  be  applied  in  case  of  testa- 
mentary trustees. 

Tbe  court  below  properly  found  from  the 
facts  in  the  record  that  a  sale  of  the  real 
estate  as  ordered  was  to  tbe  best  Interest 
of  all  parties  interested,  and  especially  of  the 
minors,  and  that  it  was  necessary  to  their 
*>)PPort,  maintenance,  and  education,  as  they 
bad  no  other  means,  and  properly  ordered 
tbe  sale  of  such  of  the  property  as  was  least 
productive  and  most  burdensome  to  keep, 
sod  tbat  tbe  debts  were  properly  Incurred 
bi  the  good-faith  execution  of  the  trust,  and 
woe  necessary  to  preserve  tbe  property  and 
render  it  productive,  and  were  Incurred  by 
tbe  consent  and  advice  of  tbe  adult  benefi- 
ciaries, a  part  of  whom  had  no  funds  or  estate 
*»  support  themselves  and  their  children,  and 


to  support  tbe  latter.  It  was  manifestly  the 
purpose  of  tbe  testator  that  bis  children 
should  receive  from  the  Income  of  the  prop- 
erty a  support  for  themselves  and  their 
families,  and  by  the  coiurse  pursued  by  the 
trustee,  and  tbe  sale  noV  decreed  to  be  made, 
tbe  property  is  made  productive  for  that  pur- 
pose. It  appears  that  $14,000  of  the  debt 
decreed  to  be  paid  '  Is  the  balance  on  the 
$17,000  borrowed  for  the  estate  to  make  the 
Improvements  on  behalf  of  tbe  trust  estate; 
that,  since  the  improvements  were  made,  $22,- 
243  has  been  received  as  rental  for  this  prop- 
erty, while  tbe  interest  on  tbe  money  bor- 
rowed to  pay  for  the  same  is  only  $5,200. 
While  the  debts  might  thus  be  paid  out  of 
the  income,  It  would  leave  nothing  for  tbe 
support  and  maintenance  of  the  family,  as 
the  remainder  of  tbe  property  \a  not  so  pro- 
ductive. The  improvements  are  shown  to  be 
substantial  and  permanent,— worth  more  than 
they  cost;  and  the  conversion  of  this  property 
to  be  sold  and  then  reinvested  is  to  the  in- 
terest of  all  parties,  and  necessary  to  preser- 
vation of  the  property  and  to  obtaining  the 
rents  therefrom.  Tbe  present  attempt  is  not 
to  sell  tbe  property  for  the  purpose  and  with 
the  intent  to  consume  the  proceeds,  but, 
rather,  to  reinvest  them  in  Improving  other 
property,  making  it  more  desirable,  and 
yielding  more  Income  in  accordance  with  the 
primary  purpose  of  the  trustee. 

We  are  entirely  satisfied  tbat  the  court  be- 
low not  only  bad  the  Jurisdiction  and  power 
to  grant  the  relief  it  did,  but  that  it  was 
properly  and  Judicionsly  done;  and  the  de- 
cree of  tbe  court  below  is  affirmed,  and  the 
cause  remanded  for  further  proceedings. 
The  costs  of  appeal  will  be  paid  by  the  com- 
plainant, as  trustee,  as  she  will  have  credit 
for  the  same  in  her  accounts  as  trustee.  Tbe 
costs  of  tbe  court  below,  as  well  as  tbe  fee 
of  tbe  guardian  ad  litem,  will  be  fixed  and 
provided  for  by  tbe  court  below. 


ILLINOIS  CENT.  R.  CO.  T.  BENTZ. 

(Supreme  Court  of  Tennessee.    May  24,  1002.) 

RSS  ADJUDICATA— ACTION  FOR  DEATH— JUDQ- 

MBNT— LAW  OF  THE  CASS-DAMAOBS— 

HARMIiBSS  ERROR. 

1.  An  action  against  a  railroad  company  for 
the  death  of  one  of  its  eugiueers  through  the 
alleged  negligence  of  a  local  telegraph  operator 
was  removed  to  a  federal  district  court,  where 
plaintiff  obtained  a  judgment,  which  was  re- 
versed on  appeal,  and  the  case  remanded,  on 
the  ground  that  deceased  and  the  telegraph 
operator  were  fellow  servauts;  but,  before  the 
conclusion  of  the  second  trial  in  the  district 
court,  plaintiff  took  a  uonsnit,  and  thereafter 
sued  on  the  same  cause  of  action  in  a  state 
court  other  than  the  cue  in  which  the  first  ac- 
tion was  brought.  Held,  that  the  decision  on 
the  apoeal  in  the  former  case^  was  not  res 
adjudfcata,  and  did  not  bar  the  second  action. 

2.  Neither  was  tbe  decision  on  tbe  appeal  iu 
the  first  action  the  law  of  tbe  case  in  the  sec- 
ond, but  the  court  was  free  in  the  second 
action  to  apply  tbe  rule  established  by  state 
decisions, — that  trainmen  and  railroad  telegraph 
operators  are  not  fellow  servants. 
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8.  A  widow*!  losi  of  her  hnsband's  aid,  other 
than  pecnniary,  such  as  aid  of  adrice  and  conu- 
sel,  and  her  loss  of  the  comfort  and  enjoyment 
of  his  society,  are  not  elements  of  damages  in 
an  action  for  his  wrongful  death, 

4.Whae,  In  an  action  for  death,  the  oonrt 
commits  afflrmatlTe  error  in  instructing  the 
Jury  to  consider  improper  elements  of  dam- 
age, the  appellate  court  will  not,  in  passing  on 
an  assignment  of  error .  to  such  instruction, 
consider  whether  the  damages  actually  award- 
ed fall  short  of  the  damages  properly  allowable, 
but  will  remand  the  cause. 

Brror  to  circuit  court,  Madison  county ; 
Levi  S.  Woods,  Judge, 

Action  by  Isabella  Bents  against  the  Illi- 
nois Central  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

O.  O.  Bond,  for  plalntifC.  Hays  &  Biggs, 
for  defendant 


BKARD,  J.  Ed  Bentz  was  engineer  on 
freight  train  No.  84,  which  left  Jackson  at 
2:40  o'clock  on  the  morning  of  the  lOtb  of 
June,  1897,  destined  for  Mounds,  IlL  The 
train  approached  Milan  about  4:20  a.  m. 
There  the  engineer  blew  for  the  semaphore 
signal,  which  was  set  at  red,  and  failed  to 
receive  the  wlilte  signal  in  reply.  Advan- 
cing his  train  still  nearer,  be  blew  again, 
when,  according  to  the  evidence  of  plaintiff 
below,  the  red  signal  turned  to  white.  This, 
under  the  rules  of  the  railroad,  indicated 
that  there  were  no  orders  for  him,  and  that 
the  track  was  clear  for  him  to  go  ahead. 
Upon  receiving  this  signal  he  moved  his 
train  north,  and  while  running  at  a  moderate 
speed  around  a  curve  of  the  railroad,  alx>ut 
6:20  a.  m.,  at  a  point  north  of  Idlewlld,  he 
had  a  head-end  collision  with  train  No.  81, 
moving  south.  When  this  collision  was 
clearly  inevitable,  Bentz  Jumped  to  save  his 
life,  and  In  doing  so  received  mortal  inju- 
ries, from  which  death  ensued.  This  suit 
was  brought  by  bis  widow  to  recover  dam- 
ages for  his  death,  which  is  attributed  in 
the  declaration  to  the  negligence  of  the  rail- 
road company.  The  act  of  negligence  com- 
plained of  is  that  at  4:37  a.  m.,  after  train 
No.  84  had  passed  Milan,  the  train  dispatch- 
er of  plaintiff  In  error  at  Jackson,  whose 
duty  it  was  to  regulate  the  movement  of  Its 
trains.  Inquired  of  its  local  operator  at  Milan 
as  to  whether  Bentz's  train  had  passed  that 
point,  and  the  operator  at  Milan  replied 
that  it  bad  not,  and,  acting  on  this  informa- 
tion, the  train  dispatcher  gave  an  order  to 
the  south-bound  train.  No.  81,  then  at  Mar- 
tin awaiting  orders,  to  meet  north-bound 
train.  No.  S4,  at  Idlewlld,  and  at  the  same 
time  gave  the  same  order  to  the  Milan  oper- 
ator to  be  delivered  to  train  No.  84  when  it 
reached  that  point  Train  No.  81  received 
this  order,  and  was  on  its  way  to  Idlewlld 
when  the  collision  occurred;  but  train  Na 
84  did  not  as  the  order  reached  Milan  a  few 
minutes   after  No.    84,    in   answer  to   the 
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white  light  displayed  on  tbe  semapliwe,  had 
passed  that  point  This  semaphore  was  un- 
der the  control  of  this  operator,  and  Its 
movements  were  regulated  by  a  rope  which 
passed  from  it  into  the  office  occupied  by 
him.  There  were  a  verdict  and  Judgment 
for  the  plaintiff  below,  and  the  case  has  been 
brought  to  this  court  by  the  defendant  com- 
pany. 

A  number  of  errors  are  assigned  upon  tbe 
action  of  the  trial  court  The  first  of  these 
is  that,  upon  motion  of  the  plaintiff  below, 
the  court  struck  out  a  plea  in  which  the  de- 
fendant averred  that  prior  to  tbe  bringing 
of  the  present  suit  the  plaintiff,  Mrs.  Beatx, 
had  brought  her  action  against  the  defend- 
ant in  the  circuit  court  of  Madison  county, 
in  this  state,  seeking  to  recover  damages  for 
the  same  cause  of  action  that  this  suit  was 
instituted  for;  that  therefore  the  defendant, 
under  the  act  of  congress  in  such  case  made 
and  provided,  had  that  cause  removed  to  tbe 
United  States  circuit  court  for  tbe  Eastern 
division  of  the  Western  district  of  Tennes- 
see; that  in  said  court,  upon  an  issne  In- 
volving the  question  of  liability  of  tbe  de- 
fendant for  tbe  same  act  of  negligence  here- 
in alleged,  and  the  injury  consequent  there- 
from, there  was  a  trial,  and  a  verdict  in  fa- 
vor of  the  plaintiff;  that,  on  a  writ  of  error 
prosecuted  from'  the  judgment  thereon  to  tbe 
United  States  circuit  court  of  appeals,  sit- 
ting at  Cincinnati,  Ohio,  tbat  court  adjudged 
that  the  Jury,  on  the  facts  of  the  case,  "be- 
cause the  injury  occurred  through  the  negli- 
gence of  a  fellow  servant  (the  telegraph  op- 
erator at  Milan)  of  the  plaintiff's  husband, 
should  have  been  directed  to  bring  in  a  ver- 
dict for  the  defendant,"  and  thereupon  re- 
versed the  Judgment  of  the  lower  court,  and 
remanded  the  case  for  a  new  trial;  that  a 
mandate  issued  to  the  circuit  court  for  a 
new  trial  in  accordance  with  this  adjudica- 
tion; and  that  in  the  midst  of  tbe  trial  ao 
ordered,  and  before  its  conclusion,  the  plain- 
tiff, over  the  objection  of  the  defendant,  was 
permitted  to  take  a  nonsuit  and  thereafter 
instituted  the  present  action.  Upon  this 
state  of  facts,  it  was  averred,  the  matters 
Involved  had  been  conclusively  adjudicated 
against  tbe  plaintiff.  Was  the  court  in  er- 
ror in  striking  out  this  plea?  While  in  the 
plea  this  action  of  the  United  States  circuit 
court  of  appeals  is  alleged  to  be  res  adjudi- 
cata  of  the  question  of  tbe  railroad's  liabil- 
ity to  tbe  defendant  in  error  for  the  loss  re- 
sulting from  the  negligence  of  the  telegraph 
operator  and  manager  of  the  semaphore, 
yet  in  the  argument  of  counsel  in  support 
of  the  assignment  of  error  the  claim  is  some- 
what abated,  and  it  is  now  insisted  that  Ita 
legal  effect  Is  that,  upon  the  reopening  of 
the  facts  between  the  same  parties  In  the 
state  courts,  it  Is  tbe  law  of  the  case;  that, 
while  not  a  bar  to  tbe  action,  it  is  conclu- 
sive upon  the  parties,  so  far  as  the  question 
of  liability  rests  upon  tbe  alleged  negligence 
of  the  operator.    Many  authorities  are  re- 
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lied  upon  for  tbls  contention,  but,  bo  far  aa 
onr  ezandnation  has  extended,  they  do  not 
support  it  Among  them  are  some  like  Su- 
preme Lodge  T.  Lloyd,  46  0.  0.  A.  153,  107 
Fed.  70,  and  Collins  t.  Insurance  Ca,  91 
Tenn.  4S2,  19  8.  W.  62B,  where  the  court 
hu  beld  that  the  principles  announced'  upon 
the  Srst  appeal  constitute  the  law  of  the 
cue  upon  a  second  appeaL  However  sound 
this  rale  is  when  applied  to  a  suit  that  has 
once  had  the  law  declared  In  it  by  an  ap- 
pellate court,  and  Is  remanded,  and,  after  a 
ie«)iid  trial  In  the  court  below,  once  more 
reaches  the  court  of  appeals,  we  do  not  see 
upon  what  grounds  it  is  to  be  made  to  apply, 
after  a  voluntary  dismissal  by  the  plaintiff, 
to  a  new  suit  Instituted  in  an  independent 
(orom.  Nor  do  we  think  that  Jacobs  t. 
Marks,  182  U.  8.  583,  21  Sup.  Ot  865.  45  L. 
M.  1211:  Bank  ▼.  Famum,  176  IT.  S.  640, 
20  Sup.  Ot  506.  44  L.  Ed.  619;  Pittsburgh. 
C,  e.  &  St  L.  R.  Co.  y.  Long  Island  Loan  & 
Tmst  Co.,  172  U.  8.  493,  19  Sup.  Ct  238,  48 
U  Ed.  528;  and  Crescent  City  Live  Stock 
Ca  r.  Butchers'  Union  Slaughter  House  Co.. 
120  U.  8.  141,  7  Sup.  Ot  472,  30  L.  Ed.  614,— 
fDmisb  any  aid  to  this  contention.  It  is  un- 
necessary here  to  enter  upon  an  analysis  of 
these  cases.  It  is  sufficient  to  say  that  they 
are  deariy  distinguishable  from  the  one  at 
bar.  On  the  other  hand,  Buch«-  t.  Rail- 
road Oo.,  125  U.  8.  556,  8  Sup.  Ct  974,  31  L. 
Ed.  795,  and  Gardner  ▼.  Railroad  Co.,  160 
U.  S.  349,  14  Sup.  Ct  140,  37  L.  Ed.  1107, 
If  not  in  express  holding,  at  least  by  clear 
iBtimation,  are  contra  to  the  view  pressed  by 
plalDtlff  in  error.  In  the  first  the  plaintiff 
bad  sued  in  the  state  court  and  recovered  a 
lodgment  which  on  appeal  to  the  suprenie 
court  was  reversed,  and  the  case  remnnded 
(or  a  new  trial.  The  plaintiff  then  took  a 
Donsnit,  and  brought  a  new  suit  for  the  same 
cause  of  action,  and  against  the  same  de- 
fendant in  a  United  States  court  The  ac- 
tion was  one  for  personal  injuries  received 
while  the  plaintiff  was  traveling  on  Sunday 
lo  violation  of  a  Massachusetts  statute.  It 
wai  insisted  that  the  holding  of  the  supreme 
court  of  that  state  that  the  plaintiff  was  not 
at  the  time  of  his  injury  traveling  from  neces- 
Aij  or  charity  on  the  Lord's  day,  but  on 
iecolar  business,  was  an  estoppel  on  him  in 
the  United  States  court  notwithstanding  the 
Ribtequent  nonsuit  But  this  insistence  was 
sot  sostaioed,  and  in  regard  to  it  Judge  Mil- 
ler, ddlvering  the  opinion  of  the  court  said: 
"It  is  not  a  matter  of  estoppel  which  bound 
the  parties  in  the  court  below,  because  there 
vu  no  Judgment  entered  In  the  case  in 
which  tbls  ruling  of  the  state  court  was 
made;  and  we  do  not  place  the  correctness 
of  the  determination  of  the  circuit  court  In 
refoaing  to  permit  this  question  to  go  to  the 
Jury  upon  the  ground  that  it  was  a  point  de- 
cided between  the  parties,  and  therefore  res 
adjndicata  as  between  them  in  the  present 
•etion,  but  upon  the  ground  that  the  supreme 
court  tt  the  state  In  its  decision  had  given 


such  a  construction  to  the  meaning  of  the 
words  'charity'  and  'necessity,'  in  the  stat- 
ute, as  to  clearly  show  that  ttie  evidence  of- 
fered upon  the  subject  was  not  sufficient  to 
proTe  that  the  plaintiff  was  traveling  for 
either  of  these  purposes." 

This  paragraph  from  the  opinion  of  Miller, 
J.,  Is  embodied  In  that  of  Fuller,  C.  J.,  in 
Gardner  t.  Railroad  Co.,  supra.  The  open- 
ing statement  of  the  chief  Justice  in  this  last 
opinion  is  sufficient  to  our  present  purpose: 
"Counsel  for  plaintiff  in  error  does  not  con- 
tend that  the  Judgment  of  the  supreme  court 
of  Michigan  operated  as  a  bar  to  this  action, 
but  he  insists  that  that  Judgment  precluded 
the  plaintiff  from  successfully  maintaining  a 
new  action  against  the  defendant  upon  evi- 
dence tending  to  prove  only  the  same  state 
of  facts  which  the  evidence  before  the  su- 
preme court  of  the  state  tended  to  prove. "^ 
"This,"  continued  the  court,  "assumes  a  final 
adjudication  on  matter  of  law,  binding  be- 
tween the  parties,  and,  treating  the  Judgment 
reversing  and  remanding  the  cause  as  final, 
applies  it  as  an  estoppel,  notwithstanding  tbe- 
fact  that  a  nonsuit  was  subsequently  taken. 
We  cannot  concur  in  this  view.  •  •  •"■ 
We  think,  on  principle  and  authority,  a  non- 
suit decides  nothing,  but  leaves  the  parties  as 
they  began  their  litigation,— at  arm's  length. 
"Under  no  circumstances,"  says  Mr.  Freeman 
in  his  work  on  Judgments  (volume  1,  {  206), 
"will  a  Judgment  on  nonsuit  be  deemed  final." 
Leaving  the  controversy  Indeterminate  be- 
tween the  parties,  it  not  only  cannot  support 
the  plea  of  res  adjudicata,  but  the  reasonhig 
and  opinion  of  the  court  in  reversing  can- 
not have  the  effect  of  binding  in  subsequent 
litigation  as  the  "law  of  the  case."  Flsk  v. 
Parker,  14  La.  Ann.  491.  It  was  with  this 
view  that  this  court,  speaking  through  McAI- 
ister,  J.,  in  Hooper  v.  Ralbroad  Co.,  106  Tenu. 
28,  60  8.  W.  607,  63  L.  R.  A.  931,  quoted  ap- 
provingly from  Gassman  v.  Jarvis  (O.  C.)  100 
Fed.  146,  as  follows:  "When  a  cause  of  ac- 
tion removed  into  a  court  of  the  United  Statea 
is  dismissed  therefrom  without  a  trial  or  deter- 
mination of  the  merits,  the  right  of  action  still 
remains  in  full  force  and  vigor,  unaffected 
thereby;  and  the  party  having  such  right  of  ac- 
tion may  bring  suit  thereon  in  any  court  of 
competent  Jurisdiction,  the  same  as  though  no- 
previous  suit  had  been  brought"  This  be- 
ing the  effect  of  the  nonsuit  In  the  United. 
States  clrcnlt  court  it  left  the  trial  court 
in  the  present  action  free  to  apply  the  rule 
well  established  in  this  state,— that  the  neg- 
ligence of  a  railroad  telegraph  operator  i» 
not  one  of  the  risks  the  trainmen  assume, 
as  they  are  In  no  legal  sense  fellow  servants. 
Railroad  Co.  t.  De  Armond,  86  Tenn.  73,  5^ 
B.  W.  600,  9  Am.  St  Rep.  816;  Railroad  Co. 
V.  Jackson,  106  Tenn.  438,  61  S.  W.  771.  It 
follows,  therefore,  that  this  assignment  of  er- 
ror must  be  overruled. 

An  assignment  is  made  upon  the  following 
paragraph  of  the  trial  Judge's  charge: 

"You  also  look  to  the  loss  of  ^  aid—  il 
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don't  mean  pecnnlary  aid,  but  the  aid  of  ad< 
vice  and  counsel  that  the  plaintiff,  Mrs. 
Bentz,  has  sustained  by  virtue  of  his  death; 
and  also  look  to  the  loss  of  comfort  and  en- 
joyment that  she  has  lost  as  a  result  of  bis 
death.-^look  to  the  comfort  and  enjoyment  of 
his  society.  Now,  these  are  the  elements  of 
damages  to  be  considered  by  the  Jury  In  de- 
termining what  amount  of  damages  to  allow 
her  if  you  find  In  favcHT  of  the  plaintiff." 
We  think  this  error  is  well  assigned.  In 
Kailioad  Co.  v.  Wyrlck,  99  Tenn.  500,  42  S.  W. 
434,  It  was  said  that  under  chapter  186  of  the 
Acts  of  1883,  which  in  terms  provided  for  a 
recovery  of  "damages  resulting  to  the  par- 
ties for  whose  use  and  benefit  the  right  of 
action  survives,  from  the  death  consequent 
upon  the  Injuries  received,"  the  widow  could 
only  recover  her  pecuniary  loss  on  the  death 
4rf  her  husband;  and  that  case  was  reversed 
because  the  trial  Judge  had  said  to  the  Jury, 
upon  the  measure  of  damages,  that  they  could 
look  to  the  mental  and  physical  suffering  of 
the  surviving  widow.  The  court  there  quot- 
ed approvingly  from  the  opinion  of  Shars- 
wood,  J.,  in  RaUroad  Co.  v.  Butler,  67  Pa.  335, 
In  which  it  Is  said  that  solatium  for  dis- 
tress of  mind  is  not  a  proper  element  in  fix- 
ing the  amount  of  the  survivor's  personal  loss. 
In  the  present  case  the  learned  trial  Judge, 
evidently  by  an  advertence,  excluded  from 
the  Jury  all  consideration  of  the  widow's  pe- 
cuniary loss,  and  told  them  "to  look  to  the 
loss  of  comfort  and  enjoyment"  sustained  by 
her  from  the  negligent,  fatal  injury,  if  such  It 
was,  to  her  husband.  It  Is  Insisted,  however, 
that,  though  this  be  error,  yet  there  should 
be  no  reversal  of  this  case,  as,  upon  the  facts 
disclosed,  it  Is  evident  that  the  amount  of 
damages  allowed  by  the  jury  falls  short  of  the 
value  of  the  life  of  the  deceased.  This  may 
be  true,  yet  we  find  this  affirmative  error  In 
the  record.  It  is  impossible  for  this  court 
to  say  how  much,  if  anything,  was  allowed 
for  the  loss  of  the  enjoyment  of  her  husband's 
society.  There  Is  no  basis  for  speculation, 
even  If  we  were  inclined  to  so  Indulge  our- 
selves. In  addition,  the  matter  of  estimating 
damages  upon  a  legal  basis  was  for  the  jury, 
and  we  do  not  feel  at  liberty  to  usurp  their 
function. 

Other  assignments  of  error  were  made,  and 
these  have  been  disposed  of  orally. 

The  result  Is  that  for  the  error  indicated 
the  Judgment  Is  reversed,  and  the  cause  re- 
manded for  a  new  trlaL 


OARSON  at  aL  y.  THREE  STATES  LUM- 
BER CO.  et  al. 
(Supreme  Court  of  Teunessee.    May  24,  1002.) 

STANDINQ  TIMBER— SALE— TIME    ALLOWED 
FOR  RBMOYAU 

1.  A  sale  of  standing  timber,  without  stipu- 
lation as  to  time  of  removal,  gives  only  a  rea- 
sonable, and  not  an  nnlimited,  time. 

f  L  Bee  Log*  and  Lroegtns,  voL  33,  Cent.  Dig.  {  t. 


2.  In  February,  1883,  and  In  July,  ISM, 
standing  timber  to  the  amount  of  about  18,- 
000,000  feet  was  sold,  and  at  that  time  the 
purchaser  depended  on  periodic  overflows  for 
the  removal  of  timber  cut,  and  tramways  and 
steel  roads  did  not  come  into  use  until  about 
1^6.  The  first  year  the  purchasers  succeeded 
in  getting  ont  abont  2,000,000  feet,  and  had  cnt 
about  that  amount  for  the  succeeding  year;  but 
there  was  no  overflow,  and  hauling  could  only 
be  done  at  a  loss.  In  1896  the  purchasers  sold 
the  timber  to  defendant,  and  in  1806  be  con- 
tracted for  the  erection  of  a  sawmill  on  the 
laud,  and  was  building  a  steam  railroad  into 
the  body  of  the  timber.  Held,  on  a  bill  filed  on 
May  11,  1001,  to  enjoin  further  removal,  that 
a  reasonable  time  had  not  elapsed. 

Appeal  from  chancery  court,  Lake  county; 
Jno.  S.  Cooper,  Chancellor. 

BUI  by  S.  B.  Carson  and  others  against  the 
Three  States  Lumbw  Company  and  others  to 
enjoin  further  removal  of  standing  timber 
sold  to  defendants.  From  a  decree  for  plain- 
tiffs, defendants  appeal.    Bill  dismissed. 

W.  A.  Percy,  for  appellants.  Blair  Flerson, 
for  appellees. 

BEARD,  J.  The  complainants  are  the 
owners  of  a  tract  of  timbered  and  overflowtJ 
land  lying  in  Lake  county,  in  this  state.  In 
February,  1803,  they  sold  and  conveyed  to 
Hull  &  Polhemus,  thehr  heirs  and  assigns,  all 
of  the  Cottonwood  trees  on  1,000  acres  of  this 
tract  In  July,  1804,  the  same  grantors  sold 
and  conveyed  to  the  same  grantees  all  the 
timber  growing  on  the  remainder  of  the  tract, 
and  in  the  same  conveyance  authorised  Hull 
&  Polhemus  to  cut  the  timber  on  the  1,000 
acres.  In  other  words,  by  the  two  convey- 
ances the  grantees  were  vested  with  the  right 
and  title  to  all  trees  of  every  kind  on  the  en- 
tire tract  These  conveyances  were  made  for 
a  valuable  consideration,  a  part  of  which  was 
evidenced  by  notes  which  the  grantors  had 
sought  to  secure  by  retaining  a  lien  in  the 
face  of  their  deed  on  the  trees  sold.  In  Feb- 
ruary, 1800,  these  purchase-money  notes  were 
paid  off,  and  thereupon  complainants  executed 
a  quitclaim  deed  to  Hull  &  Polhemus,  in 
which  they  release  their  liens,  and  confirm 
their  title  to  the  timber  theretofore  conveyed. 
In  these  words:  "And  In  consideration  of  the 
same  [that  Is,  the  payment  of  the  notes]  we 
convey  and  confirm  to  the  said  Hull  and  Pol- 
hemus all  the  timber  rights,  licenses,  and  priv- 
ileges in  the  land  mentioned  in  said  deed,  to 
their  heirs  and  assigns,  forever."  On  the  suc- 
ceeding day  to  the  execution  of  this  quitclaim 
deed,  Hull  &  Polhemus  conveyed  all  the  trees 
on  this  land  to  Fitzhugh,  and  in  April,  1S96, 
Fltzhugh,  for  a  large  consideration,  sold  and 
conveyed  the  same  property  to  the  Three 
States  Lumber  Company,  which  was  the  own- 
er, and  us  such  was  proceeding  to  get  the  tim- 
ber off  the  land  when  the  present  bUl  was 
filed,  on  May  11,  1901.  The  deed  to  Hall  ft 
Polhemus,  while  conveying  and  confirming  the 
title  in  the  timber  to  them,  their  heirs  and  as- 
signs, forever,  fixed  no  time  for  its  removal, 
and  the  theory  of  the  present  bill  la  that  they 
and  their  vendees  had  onljr^  reasonable  time 
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to  accompIUh  this,  aad  that,  rach  a  period 
baring  already  elapsed,  the  defendant  com- 
pany bad  lost  all  rlgbt  to  the  standing  timber, 
or  to  enter  upon  the  land  of  complalnanta  to 
cot  and  remove  It  In  other  words,  the  com- 
plainants' constmctlon  of  the  deed  convey- 
ing the  timber  to  that  the  grantees  and  their 
assign*  took  title  to  only  stich  as  they  should 
cat  and  remove  within  a  reasonable  time.  On 
tbe  contrary,  the  insistence  of  the  defendant 
corporation  is  that  as  no  time  was  limited  or 
fixed  in  the  deed  from  the  grantors  for  the 
remoral  of  the  timber.  It  has  unlimited  time, 
and.  It  mistaken  in  this,  that  at  least,  under 
all  the  conditions  existing,  a  reasonable  period 
bad  not  elapsed  when  It  was  Interfered  with 
by  the  Injunction  issued  In  this  cause.  The 
cbanceUor  adopted  the  first  Insistence  of  the 
complainants,  and  decreed  that,  upon  a  proper 
construction  of  the  deeds  to  Hull  ft  Polhemus, 
they,  and  those  claiming  under  them,  only 
took  titie  to  the  timber  on  the  land,  provided 
it  was  removed  within  a  reasonable  time,  and, 
such  a  period  having  elapsed,  that  the  Three 
States  Lumber  Ck>mpany  had  no  title  to  any 
gtin  standing,  and  no  right  to  enter  upon  the 
land  for  the  purpose  of  cutting  or  removing 
any  of  such  timber.  Error  to  assigned  upon 
this  holdfaig. 

That  a  grant  of  standing  trees  implies,  if 
DO  more,  at  least  a  right  of  access,  and  tbe 
use  of  the  land  for  the  puriMse  of  severance, 
and  afterwards  removing  the  logs  or  manu- 
factured timber,  was  settled  as  early  as  the 
often-dted  case  of  Renlger  v.  Fogossa,  Plow. 
lA.  Tbia  rests  upon  the  doctrine  that  every 
giant  carries  with  It  whatever  to  essential 
to  tbe  nse  and  enjoyment  of  tbe  subject  of 
the  grant.  2  Pars.  Cont.  p.  534.  The  pre- 
(umptitm  of  the  law  to  that  this  was  in  the 
contemplation  of  the  parties  when  the  grant 
was  made.  Trees  upon  the  tond  of  the  gran- 
tor could  be  of  no  value  to  the  grantee  with- 
out the  right  of  severance  and  removal.  TV> 
him  their  worth  consists  in  being  cut  down 
and  removed,  and  this  can  alone  be  acoun- 
pllsbed  by  permitting  the  grantee  to  enter 
upon  tbe  lands  where  they  are  standing. 
Tbe  parties  may,  and  usually  do,  fix  the 
time  for  the  enjoyment  of  this  right;  but. 
If  they  do  not,  then  what  time  does  the  law 
allow?  Is  It  a  period  of  nnllmited  or  in- 
d^nite  duration,  or  Is  It  one  that  to  reason- 
able under  all  tbe  circumstances  of  the  par- 
ticular case?  If  it  be,  as  to  Insisted  by  the 
Three  States  Lumba  Company,  that  it  can 
remove  the  timber  In  question  at  Its  own 
conrenlence,  without  regard  to  the  will  of  the 
complainants  or  the  lapse  of  time,  it  has,  so 
far  as  the  standing  timber  may  interfere  with 
the  use  of  the  soil  by  its  owner,  practically 
ousted  him  from  ito  control  and  enjoyment, 
without  having.  In  terms,  contracted  for  such 
extensive  rights.  It,  ctolming  tmder  the  orlg- 
Ina]  grantees,  purchased  timber  and  the  right 
to  cot  and  remove  it,  and  not  land;  and 
yet  vfioa  Its  contentloa  that,  no  limit  baTlng 
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been  fixed  in  the  grant  It  haa  tbe  rlgbt  to 
the  nse  of  tbe  soil  for  the  sustenance  of  the 
standing  trees  and  the  land,  as  a  depository 
af  those  cut,  and  their  removal,  forever.  If  it 
80  pleases,  then  the  grantors  have,  in  selUng 
timber,  unwittingly  parted  with  the  control. 
If  not  a  large  part  of  the  ownership,  of  their 
land.  To  concede  such  a  contention  would  be 
in  the  face  of  the  natural  presumption  of 
what  was  the  Intention  of  the  parties  to  the 
contract,  and  also  of  a  well-established  rule 
ct  law,  wblch  to  applied  to  contracts  as  to 
other  mattws,  and,  upon  sound  reason,  should 
have  universal  application,  which  to  that 
where  anything  is  to  be  done,— as  goods  to 
be  delivered,  or  the  like,— and  no  time  is  speci- 
fied in  the  contract,  the  law  presumes  that 
the  parties  intended  that  the  thing  should  be 
done  in  a  reasonable  time.  6  Lawson,  Rights, 
Rem.  &  Prac  p.  4133;  2  Para.  Cont  p.  686. 
And  as  might  well  be  anticipated,  thto  rule 
has  been  extended  to  contracts  for  standing 
trees.  Boults  v.  Mitchel,  15  Pa.  371;  Irons 
V.  Webb,  41  N.  J.  Law,  203,  32  Am.  Rep.  193; 
Holt  V.  Stratton  Mills,  64  N.  H.  109,  20  Am. 
Rep.  119;  Bolsanbln  v.  Reed,  •41  N.  T.  823. 
And  what  Is  reasonable  time  of  performance 
of  such  contracts,  ordinarily,  Is  a  mixed  ques- 
tion of  law  and  fact  In  determining  the 
question  In  such  a  case,  the  condition  of  the 
land  on  which  the  trees  are  standing,  its  acces- 
sibility, whether  overfiowed  land  or  not,  and.  If 
overflowed,  the  effect  of  an  overflow  in  hinder- 
ing or  aiding  the  grantee  In  removing  the  tim- 
ber when  cut,  tbe  number  of  trees  standing 
at  the  time  of  the  contract  and  the  facilities 
under  the  control  of  tbe  grantee  for  cutting 
and  removing  tbe  timber.  When  these  condi- 
tions are  ascertained,  the  law  will  then  say 
whether  the  grantee  has  exercised  reasonable 
diligence  under  hto  contract  This  does  not 
involve,  and  therefore  It  is  unnecessary  for  us 
to  rule  on,  the  vexed  question,  argued  with  In- 
genuity, and  after  much  research,  by  tbe  coun- 
sel for  the  complalnanta  and  the  defendants, 
as  to  what  becomes  of  the  titie  to  the  trees 
remaining  upon  the  land  after  a  reasonable 
time  has  elapsed  for  their  removal,  In  open 
contracts  like  those  with  which  we  are  now 
dealing.  For  under  such  contracts,  after  the 
expiration  of  such  period,  the  same  question 
would  be  presented  as  with  regard  to  trees 
remaining  after  the  lapse  of  a  fixed  period,  in 
contracts  containing  a  limitation  as  to  time. 
For  in  the  first  class  of  contracts  the  law 
does  for  the  parties  what  they  have  done  for 
themselves  In  the  other  class.  There  are 
cases  which  hold  that  the  titie  remains  in 
the  grantee  after  the  time  of  limitation  has 
passed,  though  without  legal  right  on  his 
part  to  enter  within  the  close  of  the  grantor. 
Holt  V.  Stratton  Mills,  supra;  Irons  v.  Webb, 
supra.  There  are  others  which  simply  an- 
nounce that  mere  lapse  of  time  does  not  affect 
the  titie  of  the  grantee,  his  right  of  entry  not 
being  involved  in  litigation.  Goodwin  v.  Hub- 
bard, 47  Me.  695;   Haskln  v.  Record,  82  Vt 
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575;  Ma^etlc  Ore  On.  t.  Marbury  Lamber 
Co.,  104  Ala.  466,  IB  South.  682,  27  L.  R.  A. 
434,  68  Am.  St  Rep.  78.  On  the  other  hand, 
there  are  caaea  holding  that  the  title  of  the 
grantee  tennlnates  with  his  right  of  entry. 
Saltonstall  y.  Little,  90  Pa.  422,  35  Am.  Sep. 
683;  Golden  t.  Glock,  67  Wte.  U8,  16  N.  W. 
12,  46  Am.  Rep.  82;  Boiaanbln  t.  Reed,  supra. 
And  in  Macomber  y.  Railroad  Co.  (Mich. 
1899  66  N.  W.  376,  82  L.  R.  A.  102,  62  Am. 
St  Rep.  718,  It  Is  said  the  weight  of  au- 
thority Is  that  timber  uncut  at  the  expiration 
of  the  time  for  removal  leyerts  to  the  land- 
owner. Leaving  open  this  question.  It  is 
sufficient  to  say  that  we  are  satisfied,  after  a 
careful  examination  of  all  the  evidence  In 
the  record,  a  reascoable  time  within  which 
the  grantees  and  their  assIgnB  conid  remove 
the  timber  covered  by  the  contract  had  not 
expired  when  the  present  bill  was  filed.  It 
Is  estimated  that  in  1893  there  was  standing 
on  the  land  from  sixteen  to  eighteen  million 
feet  of  timber.  The  land,  or  the  greater 
part  of  it  was  low  and  swampy,  and  subject 
to  overflow  from  the  Mississippi  river.  At 
the  time  of  the  making  of  the  contract  and 
until  their  sale  In  1896  to  Fltzhugb,  Hull  & 
Polhemus  looked  alone  to  periodic  overflows 
to  float  out  the  logs  they  cut  In  the  winter 
of  1893-94  they  succeeded  in  getting  out 
aI>out  one  million  of  feet  and.  In  antlclpatlcm 
of  having  another  overflow,  they  had  cut  ad- 
ditionally two  or  three  million  feet  but  were 
not  able  to  get  It  out  on  account  of  Its  failure. 
Mr.  Hull  says  this  timber  was  lost  to  his 
Arm,  and  lying  on  the  ground,  worm  eaten  and 
worthless,  when  they  made  their  sale  in  1896. 
The  evidence  shows  that  to  haul  this  tim- 
ber to  the  Mississippi  river  would  have  en- 
tailed a  heavy  loss  to  these  parties,  and  at 
the  time  they  were  operating  floating  logs  In 
on  overflow  was  regarded  as  the  only  feasible 
plan  of  getting  them  to  market  Since  then 
tramways  and  steel  roads  for  that  purpose 
have  come  Into  use.  In  1898  the  Three  States 
Lumber  Oompany  contracted  with  their  co- 
defendnnt  Peck  to  erect  a  sawmill  near  the 
land,  and  cut  the  trees  remaining  <ta  it  snd 
convert  them  Into  lumber,  and  that  when  this 
bill  was  flled  he  was  constructing  a  steam 
railroad  Into  the  body  of  this  timber,  and  was 
actively  engaged  In  fulfilling  his  contract 
Many  witnesses  qualify  as  persons  having 
long  and  large  experience  in  such  work,  and 
their  estimates  of  a  reasonable  time  for  re- 
moving timber  under  this  contract  was  from 
six  to  thirteen  years.  After  weighing  all  the 
testimony,  we  have  concluded  that  a  period  of 
ten  years  trom  the  1st  of  November,  1893, 
—this  date  being  midway  between  the  two 
deeds— Is,  in  view  of  all  the  conditions  devel- 
oped In  the  evidence  as  existing  or  likely  to 
exist,  a  reasonable  period.  There,  however, 
will  be  excluded  the  time  which  has'  been 
lost  to  the  defendants  by  reason  of  the  pen- 
dency of  the  Injunction  In  this  case. 

This  bin  is  therefore  dismissed  at  cost  of 
complainants. 


CRAIG  T.  Mcknight  et  sl 

(Supreme  Court  of  Teunesiee.    May  24,  1902.) 

CANCELLATION    Of    INSTRUUBiNTS— PASTIES— 
TIIIB  rOS  SUING. 

1.A  bin  averred  that  plaintUT  was  a  Jdnt 
obligor  with  defendant  M.  on  a  bond  executed 
to  defendant  S.,  by  which  the  obligors  agreed 
to  indemnify  S.  by  reason  of  any  fadure  In  the 
title  of  land  conveyed  to  him  by  M.,  and  that 
the  defendants  misrepresented  the  conditions  of 
the  bond  to  plaintiff,  and  secuied  liis  signature 
thereto  by  frand,  and  that  the  title  to  the  land 
was  in  litigation,  and  asked  that  S.  deliver  np 
the  bond  for  cancellation  as  to  plaintiflt.  Held. 
tltat  defendant  M.  was  a  material  party,  and 
hence,  service  having  been  liad  on  lum  by  the 
county  court  of  the  county  where  he  resided, 
snch  court  acquired  jnriBdiction  of  defendant  S. 
by  serving  liim  with  counterpart  subpoena  in 
the  county  where  he  resided. 

2.  A  snit  by  a  surety  to  cancel  a  bond  on 
account  of  fraudulent  representationa  by  the 
obligee  was  not  premature  l>ecanse  no  action 
had  been  brought  on  the  bond. 

3.  The  statute  making  obligations  Joint  and 
several,  so  that  joint  obligors  are  not  always 
necessary  parties,  does  not  alter  the  rule  as  to 
the  propriety  of  mailing  all  persons  materially 
interested  tMirties. 

Appeal  trom  chancery  oonrt  Crockett  coun- 
ty; A.  O.  Hawkins,  Chancellor. 

Bill  to  caned  a  bond  by  J.  J.  Cralg^ 
against  J.  M.  McKnight  and  others.  From 
a  Judgment  overruling  a  demurrer  to  the 
complaint  defendants  appeal.    Affirmed. 

Draper  &  Rice  and  C.  A.  Goodloe,  for  ap- 
pellants.   W.  W.  Craig,  for  app^ee. 

BEARD,  J.  This  appeal  brings  up  for  re- 
view the  decree  of  the  chancellor  in  over- 
ruling the  demurrer  of  the  Stevens  Lumber 
Company,  composed  of  George  Scott  and  his 
associates,  to  the  bill  of  complainant.  The 
suit  was  Instituted  in  the  chancery  court  of 
Crockett  county,  within  whose  local  Jnrls- 
dictlon  the  defendant  McKnight  lives,  and 
was  served  with  process.  A  counterpart 
subpoena  was  Issued  to  Dyer  county,  where 
the  other  defendants  resided,  and  was  there 
served  on  them.  One  of  the  grounds  of  the 
demurrer  is  that  McKnight  was  not  a  ma- 
terial defendant  and,  that  being  so,  as  to- 
the  demurrants,  lils  codefendants,  the  chan- 
cery court  of  Crockett  county  was  withont 
Jurisdiction.  The  averments  of  the  bill,  so 
far  as  they  affect  the  question  tbns  raised, 
are  that  complainant  is  a  Joint  obligor  with 
defendant  McKnight  in  a  bond  to  Scott  and 
his  associates,  doing  business  In  the  name 
of  the  Stevens  Lumber  Oompany,  by  the 
terms  of  which  they  agree  to  Indemnify  tbe 
obligees  against  any  loss  that  may  occur  to 
them  by  reason  of  failure  in  the  title  to- 
certain  land  sold  by  McKnight  to  them;  that 
McKnight  and  these  obligees  misrepresent- 
ed the  terms  and  conditions  of  this  bond 
to  complainant  and,  by  frand  and  imposi- 
tion, obtained  his  signature  to  it;  that  the 
title  to  the  land  covered  and  guarantied  by 
this  bond  is  now  in  litigation;  that  Mc- 
Knight and  the  members  of  the  Stevens 
Lamber  Oompany  claim  that  complainant  is- 
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llaUe  on  tbis  bond,  and  Is  bound.  In  the 
result  of  the  loss  of  any  part  of  tbis  land, 
to  Indemnify  the  obligees  to  the  extent  of 
the  value   of   tbis   loss.    The   complainant 
thereupon  asked  that  the  Stevens  Lumbar 
Company   be    required    to    deliver   up   this 
bond,  and  that  there  be  a  decree  of  can- 
celation, BO  far  as  be  was  concerned.    On 
these  averments  arises  the  question,  is  Mc- 
Knlght  a  material  defenaant  to  tbis  suit? 
It  is  a  rule  of  courts  of  equity,  and  their 
c  nstant  aim,  to  do  complete  Justice  by  de- 
ckling on  and  settling  the  rights  of  all  per- 
sons interested  in  the  subject-matter  of  liti- 
gation, "so  that  the  performance  of  the  de- 
cree of  the  court  may  be  perfectly  safe  to 
those  who  are  compelled  to   obey  It,   and 
also  that  future  litigation  may  be  prevent- 
ed; and  hence  all  persons  materially  Inter- 
ested, either  legally  or  beneQclally,  in  the 
HQbJect-matter  of  the  suit,  are  to  be  made 
parties,  so  there  may  be  a  complete  decree, 
which  will  bind  them  alL"    Story,  Eq.  PI. 
I  72.    Uany  illustrations  of  tbis  rule  are 
glTen  by  Judge  Story  In  the  work   from 
which  this  extract  has  been  made.    Among 
them  is  that  of  a  bill  filed  by  the  bolder  of 
a  bond  executed  by  the  ancestor,  which  in 
terms  binds  the  heir,  to  reach  land  descend- 
ed, to  satisfy  the  bond.    As  the  heir,  after 
the  land  was  subjected,   could  file   a   bill 
against  the  executor  or  administrator,  to  be 
reimbursed  out  of  the  personal  assets,  both 
the  heir  and   the   personal   representative 
should  be  joined  In  the  same  bill,  so  as 
to  do  Justice  to  all  parties.    Id.  {74.    So  in 
section  8B  of  this  work  it  Is  said,  upon  the 
authority  of  Boveray  v.  Orayson,  8  Swanst. 
145.  note,  tbat  where  the  bail  of  the  Judg- 
ment debtor  brings  a  bill  to  stay  proceed- 
ings against  them  by  the  creditor,  upon  the 
alleged  fraudulent   conduct  of   the   latter, 
thebr  principal  is  a  necessary  party;  liken- 
ing the  case  to  a  suit  brought  by  sureties, 
who   cannot   be   relieved,    as    against   the 
obligee  of   a   bond,   without   bringing   the 
oUigor  before  the  court    Again,  in  section 
196,  the  learned  author  states  tbe  rule  in 
the  following  words:    "In  cases  of  joint  obll- 
cations  and  contracts,  and  Joint  claims,  du- 
ties, and  liabilities,  the  rule  is  that  all  tbe 
Joint  owners.  Joint  contractors,  and  other 
persons  having  a  community  of  Interest  in 
duties,  claims,  or  liabilities,  who  may  be  af- 
fected by  the  decree,  are  necessary  par- 
ties."   It  is  true,  our  statute  makes  obliga- 
tions Joint  and  several,  so  that  all  the  par^ 
ties  liable  In  such  obligations  are  not  now, 
hi  many  cases,  necessary  parties;  yet  they 
are  none  the  less  proper  parties,  having,  as 
Joint  obligors,  a  material  Interest  in  tbe  sub- 
ject-matter   of   the    controversy.    So    It    is 
this  statutory  Change  does  not  alter  or  qual- 
ify the   tmderlying    principle    upon    whicb 
the  rule  rests.    While  the  general  rule  re- 
quiring all  persons  In  interest  to  be  made 
parties  to  the  suit  Is,  as  is  said  in  Blrd- 
*oag  V.  Birdsong,  2  Head,  280,  In  most  cases. 


in  some  sense,  rather  a  rule  of  discretion 
in  the  courts  of  equity,  than  of  right  of 
tbe  litigants,  "yet  the  reason  for  its  ex- 
istence is  found  In  the  anxiety  of  these  courts 
to  do  Justice  among  all  the  parties  having  an 
interest  In  tbe  subject-matter  or  object  of 
the  suit  whether  that  interest  be  mediate 
or  Immediate,  present  or  future,  for  the 
purpose  of  preventing  future  controversy 
and  litigation."  And  in  Jackson  v.  Tier- 
nan,  10  Xerg.  176,  and  in  Slmonton  v.  Por- 
ter, 1  Baxt.  216,  it  is  said  that  one  who 
could  be  gainer  or  loser  by  the  result,  or 
against  or  in  favor  of  whom  a  decree  might 
be  rendered,  is  a  material  defendant.  Now. 
in  view  of  this  general  rule  of  equity  prac- 
tice, and  the  reason  for  Its  existence,  the 
question  recurs,  is  McKnlght  a  material  de 
fendant  to  this  suit?  That  be  Is,  we  think, 
will  be  clear  from  one  or  two  hypothetical 
cases  which  may  be  put  If  complainant 
can  maintain  his  claim  tbat  be  was  induced 
to  sign  ttiis  l>ond  by  the  fraudulent  repre- 
sentations of  his  co-obligor  and  of  the  Ste- 
vens Lumber  Company,  then  this  would 
leave  McKnlght  alone  responsible  in  It, 
while,  if  he  falls,  then  McKnlght  in  the 
event  of  ultimate  liability,  can  look  to  tbe 
complainant  for  contribution.  In  either  of 
these  contingencies,  whether  a  loser  to  tbe 
one  or  a  gainer  in  tbe  other,  McKnlght  is 
Interested  in  the  controversy,  and  therefore 
a  material  defendant.  Again,  If  complain- 
ant bad  been  content  to  file  his  bill  alone 
against  the  Stevens  Lumber  Company,  and 
should  secure  a  decree  releasing  bim  from 
liability  on  the  bond,  and  then,  In  an  in- 
dependent action,  tbis  company  succeeded 
in  holding  McKnlght,  he,  not  being  affected 
by  the  result  of  the  first  litigation,  could 
sue  Craig  for  contribution,  and  force  blm 
Into  a  controversy  over  the  same  Issues  set- 
tled in  his  favor  in  the  other  decree.  Bring- 
ing, however,  as  Is  done  in  this  case,  the 
obligee  and  bis  co-obligor  together,  a  decree 
can  be  pronounced  settling  tbe  rights  of  all 
tbe  parties,  and  thus  save  a  multiplicity  of 
suits.  The  chancellor  entertained  this  view,, 
and  in  it  we  concur. 

But  the  demurrants  further  Insisted  that 
this  suit  was  premature,  as  tbe  obligees  bad 
not  brought  suit  on  the  bond.  Tbe  reply 
made  to  this  by  tbe  complainant  Is  that 
these  obligees  cannot  complain  because 
complainant  is  unwilling  to  sit  still,  wltb 
this  apparent  liability  hanging  over  him  as 
a  continuing  menace,  and  await  their  con- 
venience or  pleasure  in  bringing  this  mat- 
ter to  issue.  If  enforced,  it  would  subject 
him  to  a  possible  heavy  loss;  and  it  is  well 
contended  by  complainant  that  he  cnnn;t 
be  compelled  to  wait  an  Indefinite  time  for 
a  movement  of  those  obligees,  during  tbe 
lapse  of  which  his  witnesses  may  die  or 
disappear,  thus  reducing  his  ability  to  suc- 
cessfully defend,  or  he  may  himself  die. 
and  leave  to  his  representatives  an  unset- 
tled  controversy,   which   could  ^bave   been 
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more  Intelllgeiitly  managed  by  himself 
while  Urlng.  We  think  this  is  a  full  an- 
swer to  the  Insistence  of  the  demurrants  on 
tills  point  and  that  if  complainant  was 
made  the  Tictlm  of  fraudulent  representa- 
tion, as  is  averred  in  his  bill,  he  has  the 
right  to  call  upon  a  court  of  equity  to  re- 
lieve him  without  further  delay.  Bisp.  Eq. 
1668. 

The  decree  of  the  chancellor  is  therefore 
affirmed,  and  the  cause  Is  remanded  tot  fur- 
ther proceedings. 


RITT  T.  TRUE  TAG  PAINT  CO. 
(Supreme  Conrt  of  Tennessee.    May  19,  1902.) 

SERVANT  -  INJURIES  —  NEOLIGBNCB  —  CON- 
TRIBUTORY NEGLIQBNCE— DAMAGES 
—INSTRUCTIONS— APPEAL. 

1.  After  a  verdict  for  plaintiif  a  new  trial 
was  grauted,  and  from  the  verdict  for  plaintiCF 
thereon  defeudaut  appealed.  Plaintiff  had  ex- 
cepted to  the  setting  aside  of  the  verdict,  and 
filed  a  wayside  bill  of  exceptions,  and  aftw 
rendition  of  the  final  judgment  plaintiff  filed 
an  affidavit  in  forma  pauperis,  which  recited 
that  he  was  about  to  appeal,  bnt  he  failed  to 
take  any  appeal,  though  he  filed  assignments  of 
error.  Held,  that  only  the  appeal  of  defeudaut 
was  before  the  appellate  court,  and  the  grant- 
ing of  the  new  trial  was  not  reviewable. 

2.  In  an  action  by  a  servant  for  injuries  due 
to  a  defective  ladder,  a  charge  that.  If  any  or- 
dinarily prudent,  careful  man  would  have  used 
the  ladder  as  plaintiff  used  it,  he  could  not  be 
charged  with  negligence,  was  equivalent  to  a 
charge  that  if  plalutitF  was  in  ue  exercise  of 
ordinary  care,  such  as  is  nsoally  exercised  by 
ordinarily  prudent  and  careful  men  similarly 
situated,  he  was  not  chargeable  with  negli- 
gence, and  in  the  alwence  of  a  request  to  charge 
U)  the  latter  language  there  was  no  error  m 
giving  the  former. 

3.  Where,  in  au  action  by  a  servant  for  in- 
jnries,  defendant's  demurrer  to  the  evidence 
is  overruled,  the  servant's  right  to  recover  In 
some  sum  is  settled,  and  a  charge  going  to  the 
defendant's  liability  in  any  amount  is  improper. 

4.  Defendant  could  not  complain  of  the 
charge  after  the  overruling  of  his  demurrer. 

5.  Where  a  servant  employed  to  do  painting 
called  the  attention  of  nis  master's  superin- 
tendent to  a  defective  ladder,  and  was  told  by 
the  superintendent  that  it  was  all  right,  and 
safe,  and  afterwards  the  servant  found  the 
ladder  {it  a  place  where  certain  work  was  to  be 
done,  and  saw  that  it  had  been  repaired  and 
was  apparently  safe,  and  attempted  to  monnt 
it,  and  a  step  gave  way  where  it  bad  been  re- 
paired, and  he  was  iiviured,  the  master  waa 
guilty  of  negligence. 

6.  where  a  servant  complained  of  a  defect- 
ive ladder,  and  the  master  promised  to  repair 
it,  but  failed  to  do  so,  and  a  fellow  servant  re- 
paired it,  and  it  appeared  sound,  but  gave 
way  on  plaiutifTs  mounting  it,  there  was  no 
contributory  negligence. 

7.  In  an  action  by  a  servant,  employed  to  do 
painting,  for  personal  injuries,  whereby  his 
arm  was  broken,  and  he  sustained  painful  and 
permanent  injuries,  a  verdict  tor  $760  was  not 
excessive. 

Appeal  from  circuit  court,  Shelby  county; 
L.  H.  Estes,  Judge. 

Action  by  Warren  F.  Rltt  against  the  True 
Tag  Paint  Company.  From  a  Judgment  for 
pialntlfr,  defendant  appeals.    Affirmed. 

Ben  ft  Home,  fw  appellant  T.  D.  Young, 
tor  appellee. 


WILKES,  J.  This  ia  an  action  for  dam- 
ages for  personal  injuries.  There  waa  a 
trial  before  the  judge  and  a  jury  in.  the 
court  below,  and  a  verdict  for  $2,000  for 
plaintiff.  Defendant  moved  for  a  new  trial, 
assigning,  among  other  grounds,  that  tbe 
verdict  was  excessive.  The  trial  judge  bos- 
tained  the  motion,  stating  in  a  written  opin- 
ion that  the  case  clearly  showed  partiality 
on  the  part  of  the  Jury,  for  which  the  court 
must  grant  the  new  trial. 

To  the  action  of  the  trial  Judge,  tbe  pialn- 
tlfr excepted,  and  tendered  and  bad  filed  a 
wayside  bill  of  exceptions.  There  was  a 
second  trial,  and  upon  this  trial,  after  tbe 
plaintiff  bad  Introduced  his  evidence,  tbe 
defendant  demurred  to  it,  which  demurrer 
the  court  declined  to  sustain.  Tbe  case 
was  thereupon,  as  stated  in  tbe  bill  of  excep- 
tions, submitted  to  the  Jury  upon  tbe  qaes* 
tion  of  damages.  The  jury  returned  a  ver- 
dict for  $750,  and  upon  this  verdict  Judg- 
ment was  rendered  for  said  amiount.  To 
this  defendant  excepted,  and  tendered  bis 
bill  of  exceptions,  and  prayed  and  was  grant- 
ed and  perfected  bis  appeal.  While  plain- 
tiff excepted  to  this  action  of  the  court  In 
setting  aside  the  first  verdict,  and  tendered 
and  filed  bis  wayside  bill  of  exception,  w^e 
do  not  find  that  he  ever  prayed  or  was  grant- 
ed an  appeal  from  the  final  Judgment.  It 
is  true,  he  filed  an  affidavit  in  forma  pan- 
perls  after  the  final  Judgment,  in  which  he 
recites  that  he  Is  about  to  commence  a  liti- 
gation in  the  supreme  court  by  appeal  from 
the  circuit  court  of  Shelby  county,  but,  as 
before  stated,  the  record  does  not  show  any 
appeal  prayed  by  or  granted  to  bim.  How- 
ever, be  filed  an  assignment  of  errors.  Un- 
der this  condition  of  the  record,  only  tbe  ap- 
peal of  tbe  defendant  is  before  ns,  and  that 
only  iNrlngs  up  tar  review  the  proceedings 
on  tbe  last  trial.  In  order  to  have  tbe  ad- 
vantage of  any  error  of  the  court  in  grant- 
ing a  new  trial  from  the  first  verdict  the 
plaintiff  should  have  appealed  when  the  final 
judgment  was  rendered,  and  bis  appenl 
would  have  then  brought  up  for  review  the 
whole  case,  so  far  as  there  might  be  error 
affecting  him;  but  in  order  to  have  this  ben- 
efit be  must  have  prayed  and  obtained  an 
appeal.  Baugh  v.  Railroad  Oo.,  98  Tenn. 
120,  38  8.  W.  433;  Jenkins  v.  Hanklns,  98 
Tenn.  645,  41  S.  W.  1028.  Defendant  as- 
signs as  error:  First  that  the  court  erred 
in  not  sustaining  the  demurrer  to  tbe  evi- 
dence; second,  in  its  charge  to  tbe  ivory; 
and,  third,  in  holding  that  there  was  evi- 
dence to  support  the  verdict  of  the  jury. 

The  only  part  of  the  charge  specifically 
pointed  out  as  objected  to  is  as  follows: 
"On  tbe  other  band,  if  you  find  from  the 
evidence  that  any  ordinarily  prudent  care- 
ful man,  with  the  knowledge  of  the  condi- 
tion of  tbe  ladder  which  the  evidence  shows 
Mr.  Ritt  bad  of  It  would  bave  gone  upon 
and  used  the  ladder  Just  as  the  evidence 
shows  bim  to  bave  used  It  then  he  cannot 
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be  charged  with  negligence."  The  criticism 
of  tills  part  of  the  charge  Is  that  it,  in  effect, 
told  the  jury,  If  any  one  ordinarily  prudent 
and  careful  man  -would  have  used  the  lad- 
der, the  plaintiff  could  not  have  been  char- 
ged with  negligence.  It  is  said  that  this  in- 
Btractlon  should  hare  been  that  if  plaintiff 
was  in  the  exercise  cf  ordinary  prudence  and 
care,  such  as  Is  usually  exercised  by  ordi- 
narily prudent  and  careful  men  similarly 
■itaated,  then  he  was  not  chargeable  with 
negligence.  We  are  of  opinion  that  perhaps 
the  language  of  the  counsel  is  the  better  ex- 
pression, but  we  think  that  of  the  trial  judge 
l8  equivalent  to  it,  and  there  was  no  request 
to  charge  in  the  language  of  counsel. 

Other  general  objections  to  the  charge  are 
not  passed  upon  because  not  definite  and 
specific.  It  is  proper  to  say  that,  under  the 
aspect  of  the  case  presented  by  the  record, 
tills  charge  was  improper,  as  it  went  to  the 
liability  of  the  defendant  for  any  amount 
and  the  right  of  plaintiff  to  recover  for  any 
amount,  all  of  which  was  precluded  and  set- 
tled as  a  matter  of  law  by  overruling  the 
demurrer  to  the  evidence;  but  the  charge 
Tcag  not  a  matter  of  which  defendant  could 
complain  after  his  demurrer  had  been  over- 
mled,  the  only  question  then  open  being  the 
amount  of  damages.  The  charge  was  in  fact 
favorable  to  him  In  opening  up  the  question 
of  its  liability,  which  was  already  concluded 
against  it  by  the  action  on  the  demurrer. 
It  Is  said  that  the  court  should  not  have 
ovomled  the  demurrer  to  the  evidence. 
This  depends  upon  whether  the  evidence  as 
btroduced,  and  all  legitimate  inferences 
therefrom,  presented  any  ground  upon  which 
liability  could  be  predicated.  If  so,  the  ac- 
tion was  correct. 

Only  two  witnesses  were  examined,— the 
plaintiff  and  a  fellow  workman.  It  appears 
that  the  plaintiff  was  employed  by  the  de- 
fendant to  do  painting.  It  furnished  all  the 
materials,  such  as  paints,  etc.,  and  also  the 
ladders  and  implemients  used  in  painting. 
S')me  days  previous  to  the  injury,  which  was 
cansed  by  the  breaking  of  the  step  in  a  lad- 
der, the  plaintiff  called  the  attention  of  the 
superintendent  of  the  company  to  the  de- 
fective and  unsafe  condition  of  several  of 
the  ladders  being  used,  and,  among  others, 
the  one  that  caused  the  injury,  and  was  told 
by  him  that  they  were  all  right  and  safe. 
Being  called  npon  to  do  some  work  a  few 
da^s  after,  he  found  the  ladder  In  contro- 
voiy  at  the  place  where  the  work  was  to 
be  dwe,  and  saw  that  it  had  been  repaired, 
and  that  it  appeared  to  be  safe.  He  went 
tipon  it,  and  after  being  on  one  of  the  steps, 
about  six  feet  from  the  floor,  tor  some  time, 
painting,  the  step  gave  way  where  it  had 
been  repaired,  and  he  fell  to  the  floor, 
breaking  his  arm  and  snstaining  painfnl  and 
permanent  Injury.  Under  this  statement, 
we  are  of  opinion  there  was  liability.  It 
vai  the  duty  of  the  master  to  see  that  the 
tools  and  aKPliances  furnished  by  it  were 


safe  and  in  proper  condition.  Bailroad  Oo. 
T.  Kenley,  92  Tenn,  207,  21  8.  W.  326;  Man- 
ufacturing Co.  V.  Morris,  105  Tenn.  660,  68 
S.  W.  651.  It  was  also  the  duty  of  the  mas- 
ter to  have  thenr  repaired  properly,  and 
made  safe,  when  notified  of  their  unsafe  or 
defective  condition.  Having  failed  in  these 
respects,  there  was  liability  for  any  injury 
arising  therefrom.  The  plaintiff  cannot  be 
held  to  have  been  negligent  since  the  proof 
is  that  the  ladder  had  been  repaired,  and 
was  apparently  safe.  As  a  matter  of  fact, 
however,  the  repairs  were  not  made  by  the 
superintendent,  or  under  his  order,  but  by 
a  fellow  workman  for  his  own  protection,  so 
that  there  was  a  failure  on  the  part  of  the 
master  to  make  repairs,  and  yet  repairs 
were  actually  made  which  apparently  ren- 
dered the  ladder  safe,  and  this  misled  plain- 
tiff. The  amount  of  the  judgment  is  not 
excessive  in  view  of  the  injury  done. 

There  is  no  error  in  the  judgment  of  the 
court,  and  It  is  affirmed,  with  costs. 


MEMPHIS  ST.  RY.  CO.  T.  NOBRIS. 

(Supreme  Court  of  Tennessee.    May  19,  1902.) 

BTRBBT    RAILWAYS— PASSENGERS-INJURIES— 

COLJL.ISION  WITH  VEHICLE— DEORBB 

OF  CARE— INSTRUCTIONS. 

1.  In  an  action  by  a  passenger  against  a 
street  car  company  for  injuries  sustained  by 
a  colliBion  with  a  dray  at  a  cross  street,  the 
court  instructed  tliat  the  drayman  and  motor- 
man  had  equal  rights,  and  each  owed  the  duty 
to  approach  the  crossiug  at  a  speed  enabling 
him  to  stop  If  uecessary  to  avoid  collision; 
that,  if  either  failed  to  do  so,  be  was  guilty  of 
neghgeuce,  and  if  it  caused  the  injur;  plain- 
tiS  must  look  to  such  negligent  par^;  that  if 
the  car,  running  at  a  hi^n  speed,  ran  into  the 
dray  as  it  was  attemptmg  to  cross  and  was 
almost  across  the  track,  and  whirled  It  around, 
BO  that  the  shafts  were  thrust  into  ttie  car,  iu- 
jnring  plaintiff,  defendant  was  liable  tliough 
the  drayman  was  negligent;  but  If  the  dra; 
dashed  Into  the  rear  of  the  car,  and  the  shafts 
protruded  and  injured  plaintiff,  then  the  dray- 
man was  liable,  and  verdict  should  be  for  the 
defendant.  Held  that,  while  portions  of  the 
charge  might  be  construed  as  requiring  the 
motorman  to  have  his  car  under  absolute  cou- 
trol,  as  a  whole  it  was  not  erroneous  as  re- 
quiring too  high  a  degree  of  care  of  defendant. 

Appeal  from  circuit  court,  Shelby  county; 
L.  H.  Kstes,  Judge. 

Action  by  Henry  Norris  against  the  Mem- 
phis Street  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Hancock  &  Poston,  for  appellant.  Wright, 
Peters  &  Wright,  for  appellee. 

WITiKES,  J.  This  is  an  action  for  dam- 
ages for  personal  Injuries.  There  was  a  trial 
before  a  jury  in  the  court  below,  and  ver- 
dict and  judgment  for  $500,  and  the  street 
railway  company  has  appealed  and  assigned 
errors. 

The  plaintiff  was  a  passenger  up<A  one 
of  the  cars  of  the  street  railway  comgany 
when  it  collided  with  a  dray  at  aji^treet  cross- 
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ing,  and  be  was  quite  badly  Injured  by  being 
struck  -with  the  shafts  of  the  dray.  The 
plaintiff's  theory  Is  that  the  car  was  proceed- 
ing at  a  rapid  rate  on  a  down  grade  while 
the  dray,  pulled  by  a  mule  and  driven  by  a 
negro,  crossed  the  track  at  the  Intersection 
«f  two  streets.  The  mule,  according  to  plolQ- 
tifTs  contention,  was  going  at  a  slow  trot, 
and  all  of  the  dray  had  cleared  the  tracks, 
which  were  double,  except  the  rear  or  tall 
pieces,  when  the  car  struck  it,  and  whirled 
It  around  in  a  circle,  and  the  shafts  were 
thus  thrust  into  the  car,  striking  the  plain- 
tiff where  he  stood,  and  breaking  his  leg. 
The  defendant's  theory  Is  that  the  dray  dash- 
ed Into  the  rear  of  the  car,  and  the  shafts 
and  mule's  head  protruded  In  among  the 
passengers,  and  thus  the  injury  occurred, 
and  there  is  evidence  tending  to  show  that 
the  negro  was  driving  the  dray  rapidly,  and 
some  that,  as  he  drew  near  the  car,  be  in- 
creased his  speed,  and  daahed  rapidly  into 
the  car.  These  two  theories  being  submitted 
to  the  Jury,  it  found  in  favor  of  the  plaintiff, 
and  it  Is  conceded  that  there  Is  some  evi- 
dence to  sustain  plaintilTs  theory,  though  it 
Is  insisted,  and  we  tliink  very  plausibly,  that 
the  weight  of  the  evidence  supports  defend- 
ant's contention.  In  any  event,  it  is  not  in- 
sisted there  is  no  evidence  to  support  the 
verdict,  and  unless,  therefore,  there  is  an  er- 
ror In  the  charge  or  admission  of  evidence, 
the  verdict  must  stand.  It  will  appear  at 
a  glance  that  the  crucial  qnestlon  in  the  case 
is  whether  the  car  negligently  ran  against 
the  dray  or  whether  the  dray  was  negligent- 
ly driven  against  the  car. 

It  is  said  that  the  charge  of  the  court  was 
erroneous,  in  that  it  put  upon  the  street  car 
company  a  higher  degree  of  care  and  dili- 
gence than  the  law  implies.  Taking  the 
charge  as  a  whole,  we  do  not  think  it  Is 
erroneous.  The  court  charged  as  follows: 
"The  drayman  and  the  motorman  each  had 
equal  rights  to  use  Linden  street  where  the 
other  street  crossed  It,  but,  as  both  could  not 
use  the  crossing  at  the  same  time,  the  law 
makes  It  the  duty  of  the  drayman,  and  also 
of  the  motorman,  on  approaching  the  cross- 
ing, to  have  their  vehicles  under  control,  and 
to  run  up  to  and  over  the  crossing  at  such 
a  rate  of  speed  as  to  enable  them  to  stop 
when  necessary  to  do  so  In  order  to  avoid 
a  collision.  If  either  of  them  neglected  to 
do  this,  then  the  one  failing  to  do  so  would 
be  guilty  of  negligence;  and,  if  the  negli- 
gence was  the  cause  of  the  plaintiff's  Inju- 
ries, then  he  must  look  to  the  one  negligent- 
ly inflicting  such  injuries  upon  him  for  a  re- 
dress of  such  Injuries."  Again:  "If  yon 
find,  from  a  preponderance  of  the  evidence, 
that  the  car  did  run  into  the  dray  as  it  was 
attempting  to  cross  the  track  in  front  of  the 
car,  and  that  this  was  the  cause  of  the  dray 
being  thrown  against  plaintiff,  by  which  his 
leg  was  broken,  the  collision  of  the  car  with 
the  dray,  brought  about  in  a  way  Just  de- 
scribed and  as  claimed  by  plaintiff,  would  be 


such  an  act  of  negligence  on  the  part  of  the 
motorman  as  would  make  the  railroad  liable 
for  plalntifTs  injui-les,  although  you  also  find 
the  drayman  was  negligent  in  trying  to  cross 
Linden  street  in  front  of  the  car;  and  yoor 
verdict  should  be  for  the  plaintiff,  Norris. 
On  the  other  hand,  if  you  find  from  the  pre- 
ponderance of  the  evidence  that  the  car  did 
not  collide  with  the  dray  as  the  driver  was 
attempting  to  cross  Linden  street  on  a  street 
crossing,  but  that  the  driver  of  the  dray  was 
driving  north  on  the  cross  street;  and,  when 
the  car  had  gotten  on  the  crossing,  the  driver 
negligently  drove  his  dray  into  the  south  side 
of  the  car,  and  near  the  rear  of  the  car,  and 
that  this  was  the  cause  of  the  injuries  to 
plaintiff,  Norris,— then  the  driving  into  the 
car  would  be  such  an  act  of  negligence  on 
the  part  of  the  driver  as  would  make  him 
liable  for  plaintiff's  injuries,  and  your  ver- 
dict should  be  for  the  defendant  railroad." 
It  Is  proper  to  remark  that  the  case  has  been 
treated  as  if  the  controversy  was  between 
the  street  car  company  and  the  drayman, 
whereas  it  is  between  the  street  car  company 
and  one  of  its  own  passengers,  and  the  street 
car  company  would  therefore  be  held  to  a 
higher  degree  of  care  and  diligence  than  if 
the  controversy  was  with  the  drayman  cross- 
ing the  street  But,  while  this  is  so,  we  do 
not  think  the  charge  as  a  whole  is  errone- 
ous. While  detached  portions  of  it  might 
be  construed  as  meaning  that  the  motorman 
must  have  his  car  under  absolute  control, 
so  as  in  any  event  and  all  contingencies  to 
prevent  a  collision,  yet,  taken  as  a  whole,  it 
cannot  be  so  understood;  but  the  contentions 
of  both  parties  are  put  in  a  plain  and  simple 
manner  before  the  Jury,  and  they  are  told. 
In  substance,  that,  if  plaintiff's  contentions 
are  correct,  the  road  Is  liable,  but,  if  tlie 
defendant's  theory  is  correct,  it  Is  not. 
Clearly,  under  the  charg^e  as  given,  If  the 
Jury  had  credited  the  theory  of  defendant 
they  could  not  have  given  tiie  verdict  th€y 
did,  while,  on  the  other  hand,  if  they  believ- 
ed that  of  plaintiff  there  was  evidence  to 
EuBtaln  their  finding,  and  in  that  event  there 
would  be  liability.  There  is  an  oror  assign- 
ed to  the  rejection  of  certain  statements  by 
witness  Armstead.  We  think  there  is  no  re- 
versible error  In  this.  The  evidence  was  In- 
competent, being  a  surmise  or  opinion,  mere- 
ly, of  the  witness,  and  besides  it  was  not  ma- 
terial. 

We  see  no  reversible  error  In  the  record, 
and  the  Judgment  Is  affirmed,  with  costs. 


SWIFT  ▼.  STATE. 

(Supreme  Conrt  of  Tennessee.    IdCay  12,  1902.) 

INTOXIOATINO    LIQUORS— SALE    WITHOUT    LI- 
CENSB-CONVICTION— BVIDBNCH. 

*  1.  Defendaut  being  in  the  employ  of  parties 
licensed  to  sell  intoxicating  liquors  m  one  coun- 
ty, visited  another  county,  where  neither  he  nor 

Y  t  Seo  Intoxleatinc  Llqvora,  vol.  tt.  Cant.  Dig.  | 
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his  emploran  were  Ueenaed,  am  eoUeetor,  «ii4 
wbDe  there  telephoned  tham  to  send  liquor  to 
a  former  cnatomer,  m  reqnerted  bf  him;  and 
the  liquor  wma  sent  by  a  hadman,  who  made 
daily  triiM  for  the  earnrine  of  expren,  paaaen- 
gers,  etcl  and  was  tecured  by  the  castomer  (m 
credit  HM  to  mutain  a  OHiTictioii  tor  retail- 
ins  liqTMr  without  a  license. 

Appeal  from  drcnit  court.  Lake  eonnty;  W. 
H.  Swlggart,  Judge. 

J.  B.  Swift  was  convicted  of  retailing  in- 
toxicating llqnoiB  withont  a  licenae,  and  ap- 
peals.   Affirmed. 

Bollock  &  Tlmberlake,  for  appdUmt  The 
Attorney  General,  for  the  State. 

GAIJ>WBIiIi,  J.  Thla  appeal  In  error  to 
brought  by  J.  B.  Swift  from  a  ctmTlction  for 
retailing  Uqnor  In  Lake  ooimt7  without  U- 
cenaa  He  wia  In  tlie  employment  of  Her- 
man &  Co.,  who  were  retail  Uqnor  deaUn 
at  Obkm  station,  in  Obkm  coonty,  Tenn.  A 
pan  of  the  time  he  was  a  bartender  in  tbetar 
■Bloon  at  that  place.  At  other  times  be 
wait  into  Lake  county  as  theb:  agent  to  col- 
lect debts  there  due  to  them  for  liquor  pre- 
Tionaly  sold.  Ndtber  he  nor  his  principals 
bad  a  Uoenae  to  sell  liquor  In  Lake  county. 
On  (Hie  oocasfam,  when  in  lake  county  collect- 
ing debts  for  Uqnors  prerlously  sent  there  by 
his  prbidpsls,  snd  while  at  Blue  Bank  post 
offlee,  hie,  at  the  request  of  J.  P.  Hall,  tele- 
phoned to  his  principals,  at  Oblm  station,  to 
send  to  Hall,  at  Blue  Bank,  <me  quart  of  whis- 
ky; and  at  another  time,  while  at  tbe  same 
place,  he,  on  a  like  request,  telephoned  them 
to  send  Hall  a  half  gallon  of  whisky.  The 
whisky  was  sent  in  each  case  as  requested, 
Han  recdrlng  It  as  purchaser  on  a  credit 
Both  of  these  sales  were  made  wltbln  12 
months  next  before  the  finding  of  tbe  present- 
ment in  thto  case.  In  these  instances,  as  In 
others,  Herman  &  Co.  sent  tbe  whisky  from 
their  saloon  at  Obl(»i  station  by  hacks  which 
made  regular  dally  trips  from  that  point  In 
Obioa  county  to  TlptouTllle,  in  Lake  county, 
carrying  passengers,  express,  and  otber  mat- 
ters from  Obion  county  to  XiptcmTllle  and  way 
(tatlons  in  Lake  county.  Including  Bine  Bank. 
Hie  hackman's  part  In  the  matter  was  to  de- 
lirer  the  packages  of  whisky  intrusted  to  him 
to  the  parties  tat  whom  they  were  intended. 
He  made  both  deUverles  to  Hall. 

This  Is  the  substance  of  the  material  facts 
dlKloeed  in  this  record.  From  them  we  have 
00  hesitation  fin  holding  that  fhe  sales  to  Hall 
were  made  In  Lake  county  by  Swift  for  his 
prlndpals,  and  that,  inasmuch  as  neither  he 
nor  they  bad  a  license  to  sell  liquor  In  that 
coonty,  he  was  guUty  of  de  oSense  of  which 
he  bas  been  convicted.  In  all  essential  par- 
ticulars, tbe  case  to  Identical  with  tbat  of  Bry- 
ant T.  Bute,  89  Tenn.  681,  16  S.  W.  253.  It 
It  of  no  consequence  tbat  Swift  made  tiie  sale 
In  tbe  name  of  Us  prlndpals,  rather  than  in 
bb  own  name;  for  In  misdemeanors  all  par- 
ticipants are  deemed  prlndpabs  and  punished 
as  such,  without  reference  to  their  contractnal 
cr  business  relations  with  each  other.    Atkins 


T.  State,  96  Tenn.  475,  32  8.  W.  891.  TO  bold 
differently  on  these  tacts  would  be  to  sane 
tion  bold  attempts  to  evade  the  license  law,  and 
to  authorise  retail  liquor  dealers  licensed  in 
one  county  to  make  sales  in  every  otber  county 
In  the  state,  without  license  hi  any  of  them. 
No  construction  of  the  law  tbat  would  Justify 
such  an  attempt  or  such  a  result  can  be  sound. 
Only  those  sales  that  are  in  good  faith  effected 
in  the  county  where  the  local  license  to  to- 
sned  are  protected  by  that  license.  This  an- 
swers tbe  objection  that  the  verdict  to  not  sus- 
tained by  the  evidence^  and  also  the  objection 
to  the  charge  of  the  learned  drcolt  Judge, 
which  was  in  substantial  accord  wltb  the 
views  of  tbe  tow  herein  expressed.  Otber  ot>- 
Jectlons  will  be  passed  over  withont  mention. 
None  of  them  are  tenable. 
Let  the  Judgment  be  affirmed. 


HALL-MOODT  INSTITUTE  v.  OOPAS& 
(Supreme  Court  of  Tennessee.    May  10,  1908.) 

TBAXSHERS-DISCHASOB-ISrFICIBNCT  —  HAIN- 
TBNAMCH  OF  ORDBR  —  INOULOBNO  IN 
SOCIAL  PLBASURE»-RBASONABLBNBaa— KT- 
lOSNCB-INSTRUCnONB. 

1.  An  eleemosynary  edacatlonal  instltntioD, 
chartered  as  a  corporation,  with  power  to  sue 
and  be  sued,  to  liable  for  its  breach  of  contract 
In  the  same  manner  as  an  IndividnaL 

2.  A  female  teacher  in  a  private  academy  can-' 
not  rightfnlly  be  discharged  for  failure  to  obey 
regulations  of  the  board  of  trustees  as  to  even- 
ings on  which,  and  hours  at  which,  she  ahould 
not  receive  gentlemen  callers,  ao  long  as  her 
actions  in  that  respect  are  chaste  and  ladylike, 
and  not  lucompatiDie  with  her  duties  as  teach- 
er. 

5.  In  an  action  by  a  female  teacher  against 
a  private  academy  for  breach  of  tbe  contract 
of  employment,  it  appeared  that  the  trustees 
discharged  plaintiff  because  of  her  disregard  of 
rules  by  which  they  sought  to  govern  her  con- 
duct Bodally;  and  there  was  evidence  tending 
to  show  that  she  was  indiscreet,  in  visiting  a 
minstrel  show,  in  going  to  a  care,  and  receiv- 
ing gentlemen  callers  at  a  late  hour  in  the 
evenmg,  and  in  other  respects.  Tbe  court  in- 
structed that  tbe  board  had  a  right  to  dismiss 
lier  it  she  was  guilty  of  going  into  society  or 
keeping  late  hours  in  company  with  young  mea, 
or  going  with  them  to  such  questionable  places 
as  to  cause  her  reputatiou  as  a  lady  to  he  call- 
ed into  auestion.  Held  that,  in  view  of  tbe  evi- 
dence, the  charge  was  not  objectionable  on  the 
ground  that  it  might  lead  tbe  jury  to  think  that 

Slaintiff's  cliaracter  tor  morality  or  chastity  was 
1  dispute. 

4.  A  party  cannot  complain  on  appeal  that  the 
charge  to  the  jury  tailed  to  state  a  proposition 
of  law  favorable  to  him,  if  he  did  not  request 
such  a  diarge. 

6.  In  an  action  by  a  female  teacher  against  a 
private  academy  for  breach  of  tbe  contract  of 
employment,  where  defendants  alleged  that 
plaintiff  was  Incompetent,  in  that  she  failed  to 
keep  order  in  a  large  study  ball  committCMi  to 
her  diarge,  an  instruction  tbat  if  tbe  jury 
found  that  the  disorder  was  due  to  the  fact 
that  she  was  a  youug  lady,  and  tbat  many  of 
the  pupils  were  young  men  or  large  boys,  who 
were  unruly,  and  could  not  be  restrained  by 
plaintiff,  wftnont  fault  on  her  part,  she  would 
not  be  liable  for  such  disorder,  was  not  error. 

6.  Kridence  hM  svfflcient  to  support  a  find- 
ing tbat  a  female  teacher  in  a  private  academy 
did  not  indulge  in  social  recreations  to  such  au 
extent  as  to  impair  her  usefulness  as  a  teacher, 
and  justify  her  discbai-ge  on  that  gcpuud. 
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7.  Bridence  held  inffldeut  to  sastfilit  a  find- 
ini;  that  a  female  teacher  in  a  private  academjr 
was  not  responsible  for  bad  order  in  a  study 
haU  of  which  she  had  charge,  bo  ai  to  justify 
her  discharge  on  the  ground  of  IneflSciency  In 
that  respect. 

8.  Facts  stated  in  affidavits  for  and  against 
a  motion  for  a  new  trial  in  a  dvU  case  on  the 
ground  of  uudae  pressure  and  influence  brought 
to  bear  on  the  jury  by  the  poblic  and  spectators 
at  the  trial  held  not  to  show  tliat  the  action  of 
the  trial  jadge  in  overruling  the  motion  was 
an  Improper  exercise  of  discretion. 

Appeal  from  drcnlt  court,  Weakley  county; 
W.  H.  Swlggart,  Judge. 

Action  by  Frances  OopasB  against  the  Hall- 
Moody  Institute.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Jones,  Homsby  &  Hannings,  for  appellant 
R.  E.  Maiden  and  F.  P.  Hall,  for  appellee. 

WIIiKBS,  J.  This  Is  an  action  for  dam- 
ages arising  out  of  the  discbarge  of  the  plain- 
tiS,  Frances  Copass,  as  a  teacher  In  the 
Hall-Moody  Institute,  of  Martin,  Tenn.  It 
was  commenced  before  a  Justice  of  the  peace 
of  Weakley  county.  On  appeal  to  the  circuit 
court  there  iras  a  verdict  and  Judgment  for 
$275  In  favor  of  the  plalntlfT,  and  the  Insti- 
tute has  appealed  to  this  court  and  assigned 
errors. 

It  is  said  that  it  was  error  in  the  court 
■  below  to  instruct  the  Jury  that  the  institute 
could  be  held  liable  by  judgment  for  the  dis- 
charge of  the  pIflintiS  by  the  trustees  of  the 
school.  The  argument  is  that  the  Institute  Is 
an  eleemosynary  charity,  and  hence  not  lia- 
ble to  Judgment.  The  contention  might,  and 
probably  would,  be  correct,  if  this  were  a 
suit  for  a  tort  committed  by  the  trustees; 
but  the  actlcm  is  not  one  of  tort,  but  for  a 
breach  of  a  contract  whereby  the  trustees 
agreed,  upon  the  part  of  the  Institute,  to  pay 
the  plaintiff  a  stipulated  salary  for  her  per- 
sonal services  as  teacher.  It  appears  that  the 
Institute  is  chartered  under  the  laws  of  the 
state  as  an  educational  corporation,  with  pow- 
er to  sue  and  be  sued,  and  Is  operated  in  the 
interests  of  the  education  of  boys  and  girls, 
and  not  for  the  purpose  of  making  money. 
The  trustees  make  contracts  with  principals 
and  teachers,  and  the  latter  are  to  be  paid 
out  of  the  tuition  fees  received  from  the 
pupils,  and  any  deficit  there  may  be  is  made 
up  out  of  their  own  pockets.  Under  this 
statement  of  facts,  the  trial  court  was  c(^ 
rect  In  charging  that  the  corporation  would 
be  liable  for  the  contracts  made  by  its  trus- 
tees, and  such  contracts  would  be  enforced  in 
the  same  manner  and  to  the  same  extent  as 
If  made  by  individuals. 

It  Is  said  the  trial  judge  erred  in  charging 
as  follows:  "Unless  the  contract  so  provid- 
ed, the  board  of  trustees  would  not  have  the 
right  and  power  to  adopt  a  rule  or  by-law 
prescribing  that  the  plaintiff,  as  one  of  the 
teachers,  should  not  receive  callers  or  have 
company  during  the  school  days,— say  from 
Monday  morning  to  Friday  afternoon,— nor  to 
adopt  a  rule  prescribing  that  she  should  not 


have  company  In  the  parlor,  of  evenings,  lat- 
er than  J0:30  or  11  o'clock.  Such  a  rule  or 
regulation  or  by-law  as  either  of  these  would 
be  regarded,  in  law,  as  arbitrary,  unreasona- 
ble, and  oppressive,  and  could  not  be  upbeld 
or  enforced,  and  the  plaintiff  would  have  the 
legal  right  to  ign<»-e  them  or  refuse  compli- 
ance with  them.  The  board  of  trustees 
would  not  have  the  right  to  discharge  the 
plaintiff  for  her  refusal  to  obey  or  comply 
with  such  rules  as  these,  and,  if  tbey  did  so 
discharge  her  for  this  reason  alone,  tbe  de- 
fendant would  be  guilty  of  a  breach  of  its 
contract,  and  would  be  liable  to  the  plaintiff 
therefor."  This  is  an  excerpt  from  tbe  trial 
Judge's  charge,  and,  taken  separately  and 
alone,  does  not  do  Justice  to  his  Instructlona. 
Following  the  language  complained  of,  and 
as  a  part  of  the  same  instructions,  tbe  conrt 
said:  "While  this  Is  true,  yet  the  plaintiff, 
under  her  contract,  owed  to  tbe  defendant, 
as  a  teacher,  her  loyal  support,  her  faltbful 
service^  her  most  efficient  work;  and  she 
could  not  lawfully  and  rightfully  engage  in 
such  social  functions,  or  devote  so  mach  of 
her  time  and  attention  to  social  pleasares. 
or  engage  In  such  other  work,  conduct,  or 
practices,  as  would  Impair  her  usefulness 
and  efficiency  as  a  teacher,  or  as,  when  prop- 
etlj  understood  and  interpreted,  would  Injure 
the  school,  or  Interfere  with  the  discipline  of 
its  pupils,  or  tend  to  damage  its  reputation 
and  character  as  an  institution  of  learning." 
Immediately  preceding  the  part  of  the  charge 
complained  of,  the  trial  Judge  said:  "Tbe  de- 
fendant would  have  the  right,  under  the 
law,  to  discharge  the  plaintiff  and  terminate 
her  connection  with  said  school  for  any  rea- 
sonable cause,  but  not  arbitrarily  and  with- 
out a  good  cause.  It  had  the  right  to  dis- 
charge her  for  incompetency  as  a  teachw.  If 
the  fact  existed,  or  for  her  Insubordination 
or  refusal  to  carry  out  or  comply  with  or  con- 
form to  any  reasonable  by-laws  or  regulations 
made  and  adopted  by  the  board  of  trustees, 
or  by  the  president  of  the  faculty  under  and 
by  the  direction  of  said  board,  or  it  would 
have  the  right  to  dismiss  her  from  the  school, 
and  terminate  her  connection  therewith,  for 
immorality,  immodest  or  unladylike  conduct 
and  behavior,  or  for  any  Improper,  Immodest, 
and  unbecoming  conduct,  such  as  would  be 
likely  to  be  hurtful  or  injurious  to  the  repu- 
tation or  standing  of  the  school,  or  to  im- 
pede and  prevent  or  Interfere  with  tbe  prop- 
er progress  of  Its  pupils,  or  their  proper  dis- 
cipline and  training.  But  under  these  princi- 
ples the  board  of  trustees  would  not  have 
the  right  to  Interfere  with  her  social  relations, 
or  her  right  to  receive  and  entertain  her 
friends,  or  with  the  time  at  which  she  should 
dismiss  them  of  evenings,  so  long  as  her  ac- 
tions and  conduct  In  these  particulars  were 
usual,  Chaste,  proper,  ladylike,  and  becoming 
a  lady  In  her  position  In  life,  and  not  hurtful 
nor  Injurious  to  the  school,  nor  Incompatible 
with  her  duties  as  a  teacher  in  said  schocrf 
under  contract"    Then  followed  tbe  portion 
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or  tbe  Charge  complained  ot  We  think  this 
a  Tei7  clear,  correct,  and  ludd  statement  of 
the  relations  of  tbe  teacher  to  tbe  school,  and 
a  fair  and  a  fnll  exposition  of  the  duties  that 
may  be  demanded  of  the  teacher  by  the 
tmstees  In  the  absence  of  any  special  con- 
tract prescribing  otherwise.  It  is  insisted  by 
the  Institute  that  it  was  a  rule  of  the  school 
that  teachers,  as  well  as  pnplls,  should  not 
■ttead  sodal  functions  or  go  Into  society 
while  connected  -with  the  school;  but  this, 
we  think,  la  not  sustained  by  the  record,  bnt 
the  moat  that  can  be  said  Is  that  It  was 
tbe  policy  of  the  school  that  there  should 
be  no  excesses  in  this  direction,  bnt  that 
both  teachers  and  pupils  should  be  circum- 
spect in  their  relations  to  society,  and  not 
allow  their  social  pleasares  and  indulgences 
to  interfere  with  their  work.  The  question 
of  what  Is  excessive  will  be  treated  nnder  an- 
other assignment,— that  there  is  no  evidence 
to  support  the  verdict 

It  la  next  said  the  cotirt  erred  in  saying: 
"If  she  was  guilty  of  going  into  society  or  of 
keeping  late  hours  in  company  of  young  men, 
or  going  with  them  to  such  questionable 
places  as  was  likely  to  cause  her  reputation 
u  a  lady  to  be  called  into  question,  or  as 
would  impair  bet  ability  and  efficiency  as  a 
teacher,  w  disqualify  her  to  perform  her  du- 
ties as  well  as  she  might  otherwise  have  done 
ber  dotiea  as  a  teacher,  then  the  board  of 
tmstees  would  have  the  right  to  dismiss  ber 
and  terminate  its  contract  with  ber  for  these 
leasons."  It  is  said  that  this  portion  of  the 
charge  la  incorrect  in  that  It  misled  the  Jury 
into  supposing  that  she  was  charged  with 
c(»duct  nnbecoming  a  lady,  and  was  guilty 
ar  tanmoral  or  unchaste  condnct,  when  no 
inch  cbarge  was  Intended,  nor  was  snch  a 
qnestlon  Involved  In  the  case,  but  the  only 
qnestlon  was  whether  she  neglected  hex  du- 
ties and  was  inefficient  In  their  discharge, 
tod  whether  she  Indulged  in  social  functions 
to  such  an  extent  as  to  impair  her  Inflnence 
tnd  efficiency  aa  a  teacher.  We  are  of  tbe 
opinion  the  range  of  examination  of  wit- 
nesses in  this  case  Justified  and  called  for 
the  charge  given.  While  no  Immoral  or  un- 
ebaste  conduct  was  charged  or  testified  to, 
there  wu  evidence  tending  to  show  that  she 
wag  indiscreet  In  visiting  a  minstrel  show,  in 
gotaig  to  the  railroad  station  at  an  early 
iHHtr  of  the  morning  to  see  a  lady  friend,  off 
the  train  and  returning  alone  to  her  boarding 
bonae.  In  going  to  a  caffi  and  partaking  of  re- 
treahments,  and  in  receiving  the  attention  of 
romig  men  at  a  late  hour  in  the  evening,  and 
tnllty  of  other  improprieties  of  like  character. 
It  was  eminently  proper  that  the  Issue  of  her 
hinocence  and  discretion,  under  these  facts 
aad  Inslnnations,  should  be  submitted  to  a 
Jury,  since  they  must  detract  from  ber  high 
standing  as  a  lady,  and  Impair  her  influence 
tnd  nsefulness. 

It  Is  said  the  conrt  committed  affirmative 
tmr  in  charging  the  jury  as  follows: 
'Again,  if  abe  was  gnlltgr  ot  habitually  conn- 


seling  or  encouraging  tbe  pupils  of  said  school, 
or  any  of  them,  to  disobey  and  violate  the 
proper  and  reasonable  regulations  and  rules 
of  the  school,  which  had  been  adopted  by  the 
board  of  trustees  or  by  tbe  president  of  said 
school  under  the  authority  ot  said  board,— 
such  as  a  rule  forbidding  and  prohibiting  the 
boys  and  girls  to  visit  each  other  without  per- 
mission,—then,  under  these  circumstances,  the 
board  would  have  the  right  to  dismiss  her 
from  the  school  and  terminate  her  connection 
with  it"  The  criticism  of  this  part  of  the 
charge  is  the  use  of  tbe  word  "habitual,"  and 
the  insistence  is  that  the  dereliction  of  duty 
need  not  hare  been  habitual,  in  order  to  Jus- 
tify tbe  discharge.  There  is  nothlpg  in  this 
charge  that  is  error  of  which  the  defendant 
can  complain.  If  It  is  desired  to  lay  down  the 
rule  as  contended,— that  an  occasional  encour- 
agement would  Justify  a  discharge,— the  de- 
fendant should  have  asked  for  such  charge. 
The  worst  that  can  be  saJd  npon  this  feature 
of  the  case  is  that  npon  some  occasions  she 
might  have  reprimanded  the  pupils  when  she 
did  not  It  appears  that  when  one  of  ber 
pupils  (Mr.  Hoyt  White,  a  young  man  of  some 
20  years  of  age)  called  on  her  in  a  social  way 
on  two  occasions,  she  did  not  Inquire  of  him 
whether  he  had  permission  to  do  so  from  the 
principal,  bnt  simply  presumed  that  he  had. 
Mr.  White  testified  cm  the  trial  that  he  did 
not  have  such  permission,  and  the  (n^avamen 
of  her  offense  In  this  regard  consisted  In  not 
inquiring  whether  he  had  a  "permit"  or  in 
not  sending  him  home.  He  alao  teetlfled  that 
on  one  occasion,  while  walking  with  the  com- 
plainant, she  leaned  familiarly  on  his  arm, 
and  at  the  same  time  said  to  some  pupils 
whom  they  met  to  "hurry  up,"  if  they  desired 
to  catch  up  with  certain  young  ladles.  It  was 
In  view  of  this  circumstance,  also,  that  the 
court  gave  the  charge  he  did  as  to  Improper 
conduct,  inasmuch  as  tbe  plaintiff  fiatly  con- 
tradicted Mr.  White  in  his  statement  of  her 
conduct  on  that  occasion. 

It  is  said  the  court  committed  affirmative 
error  in  charging  the  Jury  as  follows:  "If 
you  find  tiiat  when  tbe  original  contract  was 
made  there  was  no  express  stipulation  that 
she  was  to  keep  the  study  ball,  but  that  she 
was  afterwards  assigned  to  the  posltlcm  and 
work,  and  that  the  disorder  and  confusion,  it 
any  there  were,  in  the  study  ball,  was  not  due 
to  her  neglect  or  inattention  to  her  duties,  but 
that  it  was  due  to  the  fact  that  she  was  a 
lady,  and  a  young  lady,  and  that  many  of  the 
pupils  were  young  men  or  large  boys,  and  that 
they  were  unruly,  and  could  not  be  restrained 
by  plaintiff,  as  a  young  lady,  without  fault  on 
her  part,  then,  under  these  circumstances,  she 
would  not  be  liable  for  such  disorder."  We 
think  there  was  no  error  In  this  charge.  The 
plaintiff  was  put  in  charge  of  the  study  hall. 
In  which  there  were  some  66  pupils  of  both 
sexes,  many  of  them  young  men  and  young 
ladles  of  her  own  age.  She  was  required  to 
hear  eight  classes  a  day  In  this  hall,  which 
each  consumed  46  minutes.    In  addition,  abe 
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wu  required  to  tap  the  bell  tot  the  different 
hours  and  claaaeB.  She  could  not  be  held  as 
an  inanrer  at  good  order  under  such  dzcum- 
Btancea.  Am  tersely  stated  by  herself,  "she 
could  not  see  behind  herself."  While  she  was 
engaged  In  hearing  a  class  recite  and  in  dem- 
onstrating on  the  blackboard,  the  unruly  boys 
would  take  advantage  of  her  occupation,  and 
do  things  which  would  create  disturbance  In 
the  room.  It  would  be  beyond  the  reach  of 
human  possibilities  to  expect  a  young  lady  to 
presore  entire  good  order  in  such  an  assem- 
blage of  young  i)eople,  full  of  life  and  fun, 
and  often  wanton  mischief.  Even  in  this 
court,  composed  of  mature,  not  to  say  old, 
men,  devoted  to  the  enforcement  of  law  and 
order,  with  a  chief  Justice  ever  on  the  alot, 
and  a  marshal  ready  and  watchful  to  check 
any  disorder,  and  with  very  rare  occasion  for 
any  fun  and  pleasantry,  occasionally  a  slight 
ripple  of  disturbance  will  arise;  and  that  not- 
withstanding that  the  court  is  armed  with  a 
process  of  contempt  to  preserve  and  enforce 
order.  We  are  judicially  informed  that  some 
disorder  occasionally  occurs  in  the  trial  courts, 
notwithstanding  the  efforts  of  the  trial  Judge 
and  sheriff.  It  Is  requiring  too  much  to  hold 
the  plaintiff  as  an  Insurer  against  any  and 
all  disturbances  in  a  school  room.  Hie  trial 
Judge  properly  charged  that  she  would  be  re- 
sponsible for  inattention  and  neglect  <»ly,  and 
could  not  be  held  to  keep  order  at  aU  haz- 
ards. This  would  be  requiring  more  diligence 
and  a  higher  degree  of  control  than  Is  required 
of  common  carriers  In  the  shipment  of  mules 
and  other  live  stock,  where  the  carrier  is  ex- 
cused from  such  injury  as  results  from  the 
native  unruly  disposition  of  the  stock,  and  we 
cannot  require  of  this  young  lady.  In  the  man- 
agement of  boys  and  girls  congregated  In  a 
schoolroom,  a  higher  degree  of  control  than 
Is  applied  to  shippers  of  live  stock  crowded 
Into  cars  and  subjected  to  many  Inconveni- 
ences. 

It  is  complained  that  the  court  refused  to 
give  in  charge  two  special  requests,  saying,  as 
«  reason  why  he  did  not,  that  the  subject  mat- 
ter was  embraced  In  the  body  of  the  charge. 
In  this  we  think  be  was  correct,  and  the  mat- 
ter of  special  request  was  embraced  In  the 
general  charge. 

It  Is  next  said  there  Is  no  evidence  to  sup- 
port the  verdict.  This  assignment  raises  two 
questions  of  primary  importance,— one,  wheth- 
er the  plaintiff  properly  discharged  her  duties 
as  ball  or  chapel  teacher;  and  the  other, 
whether  she  indulged  excessively,  and  to  the 
detriment  of  the  school,  In  social  recreation 
or  dissipations.  Upon  these  questions  quite 
a  large  volume  of  proof  Is  taken,  and  all  of 
the  minute  details  of  the  school  and  the  social 
life  of  the  plaintiff  are  laid  bare.  The  testi- 
mony bearing  upon  her  derelictions  of  duty  In 
-the  schoolroom  and  her  demeanor  and  conduct 
In  society  Is  given  almost  altogether  by  the 
trustees  of  tiie  Institution  and  their  families. 
The  school  was  a  new  one,  founded  but  a  short 
time  previously,  and  it  was  during  Its  first 


term  that  this  coutwteMy  aroM.  Tbe  board 
wsa  a  new  one,  and  the  teacher  was  new. 
Then  can  be  no  doubt,  froiQ  this  record,  that 
the  tmsteea  were  devoted  to  what  tbey 
thought  were  the  best  Interests  of  the  acbool, 
and  they  were  extremely  soUcitons  as  to  the 
conduct  and  demeanor  of  its  teachers.  Thdr 
seal  and  devotion  and  attention  to  the  scbod 
and  Its  hiterests  cannot  be  too  highly  com- 
mended. It  was  a  denominational  school,  un- 
der the  care  and  dominion  of  the  Missionary 
Baptist  Church.  Tbe  plaintiff,  as  well  as  the 
other  teachers  and  principal,  belmiged  to  this 
denomination,  and  so  did  the  trustees.  Tbey 
were  ejected  from  the  business  men  of  Msr- 
tin,— some  of  them  being  merchants,  some 
bankers,  some  grocers,  and  others  engaged  in 
other  occupations;  and  among  them  the  min- 
ister of  the  Baptist  Obnrch.  That  tbey  were 
sincerely  and  devotedly  Interested  in  tbe  wel- 
fare of  the  school  cannot  for  ■  moment  be 
doubted.  If  they  made  any  mistake  in  the 
management  It  arose,  not  from  a  want  of 
seal,  but  from  a  want  of  experience  and 
knowledge  of  the  requirements  of  the  sttoa- 
tlon.  The  plaintiff  waa  a  young  lady  of  ex- 
cellent education,  having  received  the  degree 
of  M.  A.  and  B.  A.  from  tbe  Southwestern 
Baptist  Dniversity  of  Jackson,  Tenn.,— «n  In- 
stitution of  high  standing  and  ieput&  She 
had  prerloaaly  spent  three  years  In  Clinton 
College,  Ky.  She  was  strongly  recommended 
by  the  presidents  of  tiiese  Institutions,  and  no 
Imputation  is  made  against  her  educational 
and  scholastic  attainments.  She  had  jnst 
reached  her  majority,  and  was  for  the  first 
time  engaged  in  teadilng.  The  record  shows 
she  was  a  young  lady,  handsome  in  appear^ 
ance,  attractive  tai  bearing,  gifted  in  oooTer- 
sation,  and  of  a  cheerful  and  social  disposi- 
tion. The  trustees  were  of  the  opinion  that 
she  was  too  moch  devoted  to  society,  and  bad 
too  much  company  for  the  best  inta«sts  of 
the  sehooL  She  says  that,  betaig  a  *^ew  girl 
hi  Martin,"  she  had  temporarily  attracted  at- 
tention, which  she  expected  would  soon  cease, 
as  Is  usual  hi  such  cases.  As  before  stated, 
the  record  does  not  bear  out  the  contention 
that  she  bad  agreed  not  to  receive  company, 
but  the  tact,  as  established  by  the  record.  Is 
that  It  was  the  policy  of  the  management  that 
there  should  be  no  excessive  Indulgence  In 
social  pleasures.  She,  as  wdl  as  the  oOicr 
teachers,  demurred  to  being  bound  by  sny 
rigid  rule  upon  this  subject,  and  taislsted  that 
they  be  left  a  rule  unto  themselveB,  with  tbe 
assurance  that  their  efficiency  and  influence 
should  not  be  impaired  thereby.  One  teadier, 
it  is  true,  thought  a  more  rigid  rule  should  be 
adopted,  basing  her  view  upon  what  she  knew 
of  the  surroundings  in  the  city  of  Martin; 
but  she  was  in  a  hopeless  minority,  and  ttie 
rule  of  Individual  discretlMi  prevailed,  with  a 
caution  from  the  principal  to  be  very  dis- 
creet 

The  court  at  the  very  threshold,  la  con- 
fronted by  the  most  difficult  and  deUcate 
question  that  has  ever  been  presented  for  111 
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conslderaUon;  that  is,  what  Is  excessiTe  in- 
dulgence in  social  functions  and  recreations? 
The  coort  lias  no  Judicial  knowledge  what- 
erer  on  tlie  subject,  and  but  little  experi- 
ence and  oliserTation.  Tlie  evidence  in  this 
case  is  very  conflicting.  The  trustees,  with 
tbeir  wives  and  children,  have  ranged  thenv- 
adres  on  one  side,  while  the  plaintiff  and 
htf  friends  have  lined  up  on  the  other.  The 
conrt  is  not  disposed  to  lay  down  any  rigid 
nile.  What  would  be  excess  in  a  lady  of 
retiring,  domestic  habits  and  views  might 
not  be  in  the  case  of  one  of  a  lively,  social 
disposition,  coupled  with  a  handsome  ap- 
pearance and  attractive  manner.  Perhaps 
no  two  could  be  measured  by  the  same 
standard.  It  appears  that  the  plaintiff  was, 
to  some  extent,  supplied  with  a  Itoarding 
bouse  by  the  trustees,  generally  in  their  own 
homes,  and  while  there  she  was  under  their 
iratchful  care,— so  much  so  that  the  ^mnber 
of  ha  visitors  and  the  dates  of  their  visits 
were  impressed  on  the  memories  of  the 
trustees,  at  else  Jotted  down  in  memoranda, 
fto  that  we  are  furnished  with  the  names  and 
nomber  of  visitors  plaintiff  had,  the  dates 
of  theb:  calls,  and  the  hours  they  kept.  In 
fact,  we  have  before  us  almost  a  diary  of 
plaintiff's  life  as  a  teacher,  even  to  the  ml- 
natest  details.  The  tmsteee'  statements  as 
witnesses  are  to  the  effect  that  they  watched 
over  her  not  (miy  as  a  teacher,  in  the  inter- 
est of  the  school,  but  as  fathers.  In  her  own 
interest,  and  we  have  no  doubt  of  the  truth 
of  tbeir  statements.  While  they  talked 
among  themselyee  as  to  her  demeanor,  and 
Indnlged  in  some  criticisms,  they  do  not  ap- 
pear at  first  to  have  talked  to  her.  After  a 
time,  however,  the  board  took  action,  and 
appohited  a  committee  to  wait  on  her,  and 
ranonstrate  with  her,  and  notify  her  that 
nnless  she  changed  her  conduct  they  would 
be  compelled  to  discharge  her,  as  her  mode 
of  living  was  detrimental  to  her  efficiency 
and  inflnence.  Tliis  committee  consisted  of 
the  pastor  and  another  trustee,  and  they 
agreed  to  call  on  her  and  talk  it  over.  They 
planned  their  mode  of  operation  before  com- 
ing into  ber  presence.  The  minister  was  to 
open  the  interview.  He  proceeded  to  talk 
to  her,  and  she  defended  her  action  in  a 
forcible  manner;  that  is,  "she  talked  back," 
aa  ladies  are  sometimes  prone  to  do.  The 
other  committeeman  says  that,  after  the 
minister  bad  spent  some  60  minutes  or  more 
in  an  earnest  appeal,  he  saw  that  he  was 
aboDt  exhausted,  and  thereupon  intervened 
himself  and  continued  the  lecture.  He  says 
he  told  her  that  the  minister  had  reasoned 
wiUi  her  to  no  avail,  and  that  he  would  talk 
plain,  and  stated  his  ultimatimi  that  she 
most  qnit  having  company  from  Monday 
morning  till  Friday  night,  but  that  fromi  Fri- 
day night  until  Sunday  night.  If  she  wanted 
<«mpany,  to  go  ahead,— it  was  all  right;  but 
she  must  not  sit  up  after  10:30,  as  that  was 
the  retiring  boor  at  her  boarding  house. 
The  witness  adds  that  after  laying  down 


this  ultimatum,  and  giving  this  explanation, 
be  and  his  brother  committeeman  sat  there 
for  quite  a  while  and  "looked  at  each  other." 
He  says  that  the  board  had  directed  them 
to  say  to  bee  that  she  would  be  discharged 
If  she  did  not  comply  with  their  demands, 
but  the  plaintiff  very  cordially  and  politely 
thanked  them,  and  agreed  to  comply  with 
their  demands,  and  talked  so  pleasantly,  and 
said  she  was  a  "new  girl  in  the  town,"  and 
had  a  young  lady  visitor,  and  that  the  miat- 
ter  would  be  all  right,  and  they  were  thor- 
oughly beguiled  by  her  manners  and  ways. 
This  was  on  the  lOtb  of  December.  On 
the  Saturday  following,  Barlow's  Minstrels 
struck  the  town;  and  the  plaintiff,  having 
received  a  free  ticket  and  an  invitation  from 
a  gentleman  to  attend,  went  to  this  commit- 
teeman and  asked  if  'she  could  attend,  and  if 
there  was  any  impropriety  in  her  going.  He 
told  her  she  could  go,  and  there  was  no  im- 
propriety; that,  if  ever  there  was  a  good 
minstrel  show,  Barlow's  was;  and  that,  if 
he  was  well  enough,  he  would  go  himself, 
and  take  his  wife.  He  cautioned  her  again 
not  to  have  any  company  during  the  week, 
and  she  assured  him  she  had  not  seen  a  man 
since  the  former  interview.  On  Sunday 
evening  after  this  minstrel  show  on  Satur- 
day, this  committeeman  called  on  plaintiff 
at  her  boarding  house,  and  talked  to  her 
about  keeping  better  order  in  the  chapd,— a 
matter  which,  for  want  of  time,  physical 
capacity,  or  some  other  cause,  had  been  neg- 
lected at  the  first  Interview.  He  said  he 
left,  thinking  he  had  the  plaintiff  "going  his 
way,"  and  was  pleased  with  the  interview, 
and  so  reported  to  the  president.  But  she 
failed  to  lecture  the  pupils  on  Monday  morn- 
ing as  she  promised,  and  he  learned- she  had 
company  on  Sunday  night  until  about  12 
o'clock.  He  thereupon  reported  to  the  board 
that  she  had  talked  so  nicely  and  fairly  to 
the  committee  that  they  had  failed  to  notify 
her,  as  the  board  directed,  that  she  should 
be  discliarged  if  she  failed  to  comply  with 
the  demands.  Thereupon  the  same  commit- 
tee was  api)ointed  to  visit  her  again,  and 
give  her  the  ultimatum  of  the  board  as  to 
her  discharge.  He  says  they  followed  up 
the  same  plan  of  attack  as  on  the  first  occa- 
sion; that  the  minister  talked  first  until  he 
exhausted  himself,  and  he  then  took  it  up, 
and  told  her  in  plain  terms  what  the  board 
demanded.  She  states  that  she  protested 
that  she  had  done  nothing  wrong,  and  again 
thanked  the  committee,  and  they  retired. 
This  trustee  who  had  been  so  active  was 
then  attacked  with  la  grippe,  and  went  to 
bed.  However,  he  had  conferences  with  the 
board,  and  they  decided  it  would  be  useless 
to  temporize  further.  He  also  saw  plaintiff, 
who  insisted  that  she  had  done  nothing 
wrong;  and,  as  a  result  of  the  interview 
with  her,  he  expressed  regret  that  she  had 
not  been  discharged  two  months  earlier,  as 
her  conduct  was  injuring  the  school,  and  said 
that  in  New  York,  Louisville,  or  Nashville 
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the  "four  hundred"  could  do  such  things, 
"but  In  Weakley  county  It  wouldn't  work." 
Soon  after  this,  plalntlll  was  summoned  be- 
fore the  board  of  trustees,  and  was  Informed 
they  desired  her  resignation,  because  she 
bad  failed  to  comply  with  their  demands. 
She  asked  for  an  explanation,  and  was  told 
that  the  board  had  taken  action,  and  asked 
her  to  resign;  if  not,  she  would  be  dismissed, 
She  asked  for  time  to  think,  when  the  reply 
was:  "We  will  not  discuss  the  matter.  We 
bt^ve  acted,  it  Is  settied,  and  you  must  re- 
sign or  be  dismissed."  She  asked  for  spec- 
ifications as  to  wherein  she  had  failed,  but 
was  given  the  same  answer,— that  it  was  set- 
tled, and  she  had  her  choice  to  resign  or  be 
dismissed.  One  after  another  advised  her 
to  resign,  the  principal  saying,  "Knowing 
the  brethren,  Miss  Copa'ss,  I  believe  it  beet 
for  you  to  resign."  She  replied  she  had  no 
grounds  to  base  her  resignation  on,  and  they 
replied,  "We  give  you  your  choice."  And 
she  rejoined,  "I  have  no  choice."  The  sec- 
retary undertook  to  read  an  order  of  dis- 
missal, but  was  interrupted  by  various  menr- 
bers  urging  plalntifT  to  resign.  At  last  he 
succeeded,  after  some  half  hour,  In  reading 
an  order  of  dismissal,  as  follows:  "We 
hereby  dismiss  Miss  Frances  Gopass  from 
Hall-Moody  Institute  on  account  of  failing 
to  comply  with  the  demands  of  the  trustees." 
She  then  requested  to  be  Informed  what  de- 
mands she  had  refused,  and  the  reply  waa, 
"You  understand."  She  persisted  In  further 
explanations  as  to  the  demands,  but  was  re- 
fused, and  the  interview  closed.  She  re- 
quested another  meeting  after  one  of  the  trus- 
tees returned  to  the  city,  who  was  not  pres- 
ent at  the  f(Hrmer  meeting,  and,  after  the  con- 
ference had  progressed,  she  again  asked 
for  a  definite  statement  of  the  charges 
against  her,  when,  on  motion  of  the  secre- 
tary, it  was  resolved  they  would  not  state 
d^nitely  the  grounds  of  ttieir  action;  and, 
after  assuring  her  that  they  acted  with  great 
deliberation,  they  adjourned.  She  sought 
and  was  granted  another  Interview  with  the 
board,  and  expressed  great  regret  at  the  result 
of  the  matter,  and  wanted  to  get  at  the  bo^ 
torn  of  it;  said  that,  if  she  had  done  any- 
thing wrong,  she  was  sorry,  and  wanted  to 
be  reinstated.  She  told  them  that  she  bad 
no  doubt  that,  from  their  standpoint,  they 
had  acted  conscientiously,  and  she  was  anx- 
ious to  adjust  the  matter.  They  promised 
to  take  the  matter  under  further  considei>- 
ation,  but  on  the  next  day  notified  her  that 
the  decision  was  final,  paid  her  up  to  date 
of  her  discharge,  and  Imposed  her  duties  on 
other  teachers.  She  attempted  to  get  other 
employment  there  and  elsewhere,  and  failed, 
and  then  brought  suit  for  the  balance  dne  her 
for  the  unexpired  term. 

It  appears  that  plaintiff  was  in  the  Insti- 
tute for  4H  months,  and  her  testimony,  as 
well  as  the  weight  of  the  evidence,  is  that 
she  hftd  callers  and  visitors  about  16  times, 
or  about  one  a  week.    There  Is  much  conflict 


on  this  point,  however.  The  jury  bad  the 
plaintiff  before  them,  and  saw  her  appear- 
ance and  demeanor,  as  well  as  tliat  of  other 
witnesses;  and  they  were  of  the  opinion  that 
she  bad  not  damaged  the  school  in  tills  way, 
or  they  could  not,  nnder  the  charge,  have 
found  in  her  favor.  Under  this  feature  of 
the  case,  there  is  a  conflict  of  testimony;  but 
the  Jury  have  seen  proper  to  believe  the 
plalntifF's  view  of  the  case,  and  there  is  evi- 
dence to  sustain  their  finding.  There  is  some 
evidence  that  upon  one  or  two  occasions, 
when  she  had  been  to  an  entertainment,  she 
sat  np  and  had  company  until  near  12 
o'clock.  The  Jury  did  not  believe  she  was  in 
such  error  In  so  doing  as  to  impair  her  influ- 
ence or  warrant  her  discharge.  The  members 
of  this  court  have  been  known  to  sit  np  nntil 
12  o'clock  at  night  It  is  true,  they  have 
the  company  of  very  entertaining  records, 
and  In  the  consideration  of  contingent  re- 
mainders, executory  devises,  and  the  class 
doctrine,  the  time  passes  by  witbont  any 
note,  so  that  we  cannot  (at  least  over  the 
verdict  of  the  Jury)  say  that  an  occasional 
staying  up  until  12  o'clock  with  pleasant 
company  is  excessive.  We  are  not  aware 
that  we  have  been  rendered  less  efficient  by 
such  hours.  Indeed,  this  seems  to  be  the 
settled  policy  of  the  state,  and  we  have  beard 
of  no  criticism  on  this  account;  and  there 
seems  now  to  be  a  disposition  to  allow  satdi 
members  of  the  court  as  desire  to  do  so  to 
continue  the  practice. 

Upon  the  other  feature  of  the  case  (tbat  ts, 
the  efficiency  of  the  plalntifT)  there  ts  also 
much  proof,  and  It  Is  also  contradictory. 
The  chief  complaint  is  tbat  she  could  not 
maintain  order  In  the  study  hall.  We  have 
already  adverted  to  the  difficulty  attending 
this  part  of  her  duties.  It  appears  that  on 
two  occasions  marbles  were  rolled  across  the 
floor.  They  evidently  came  from  the  boys' 
side.  The  girls  were  dismissed,  and  the 
boys  lined  up  and  put  on  honor,  when  It  was 
revealed  that  none  of  them  did  It  The  mar- 
bles evldentiy  got  loose  and  rolled  them- 
selves while  the  teacher's  back  was  turned. 
A  lap  rug  was  thrown  across  the  hall,  but 
this  was  also  done  surreptitiously.  The  boys 
would  look  at  the  girls,  and  the  girls  would 
look  at  the  boys,  and  both  would  smile, 
when  there  was  no  apparent  occasion  for 
such  conduct  snd  when  the  teacher's  back 
waa  turned.  Other  things  of  like  character 
were  done,  but  the  teacher  was  always  kept 
uninformed  of  these  metiers  until  after  they 
had  happened.  It  is  evident  she  had  no 
small  task  before  her,— to  keep  65  boys  and 
girls  in  order,  some  large  and  some  smaller, 
but  all  Imbued  with  the  sense  of.  fun  and 
mischief.  The  court  charged,  in  substance, 
that  she  was  bound  to  use  diligence  to  keep 
order,  but  could  not  be  held  to  be  a  stiar- 
antor;  and  the  Jury  were  evldenUy  of  the 
opinion  she  did  all  she  could,  as  she  states, 
and  there  is  evidence  to  sustain  this  view. 

The  plaintiff  was  required  to  teaOi  a  ' 
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In  ioolog7.  In  order  to  do  tbls,  it  waa  dl- 
Rcted  b7  the  principal  that  the  pnpUs  should 
go  oat  into  the  open  fields,  with  the  plain- 
tiff In  diaTKe.  The  principal  retorted  that, 
ifler  they  had  gone,  he  followed,  and  found 
the  p»i!<«»Hff  and  pnplla  paired  oft  by  couples, 
atlng  watermelons.  The  plaintiff's  Tersion 
of  thia  la  that  the  plan  of  operations  was 
to  take  a  mosquito  bar,  and,  holding  it  by 
the  comers,  use  It  as  a  dragnet  to  catch  all 
the  bugs,  worms,  butterflies,  grasshoppers, 
frogs,  and  other  objects  they  could,  and  take 
them  to  the  histltute  for  dissection  and  study 
at  Idsnre,— a  practice  similar  to  medical  stu- 
dents in  search  of  subjects  for  dissection.  It 
Eeems  that  aome  of  the  boys,  in  carrying  the 
dragnet  through  the  field  of  Mr.  Farmer,  one 
of  the  trustees,  caught  some  watermelons. 
They  gallantly  shared  them  with  the  girls, 
and  while  the  melons  were  being  dissected 
on  the  ground  (being  too  heavy  to  carry  to 
the  Institnte)  the  principal  appeared.  It  ap- 
pears that  there  were  three  girls  and  six 
bofs  In  this  Boologlcal  class.  The  only  criti- 
cism the  principal  made  at  the  time  was  that 
perhaps  it  would  be  best  to  divide  the  claas 
thereafter.  The  Jury  thought,  undoubtedly, 
no  great  tojuiy  had  been  done  In  this  mat- 
ter. 

All  these  matters,  and  many  others  of  like 
character,  were  placed  before  the  Jury,  and 
conmiented  on  with  great  eloquence  by  coun- 
sel; and  the  Jury,  after  a  deliberation  of 
five  minutes,  returned  a  verdict  for  the 
plaintiff.  The  charge  of  the  court  is  correct, 
and  lays  down  a  proper  rule.  There  is  evi- 
dmce  tliat  the  young  lady  waa  diligent;  that 
she  was  not  derelict  in  her  duties;  that  she 
did  the  best  she  could  with  the  material 
she  had;  and  we  can  see  no  ground  to  dls- 
tnrb  the  verdict  of  the  Jury.  It  appears  that 
most  of  the  disorder  in  the  school  was  caused 
by  the  sons  of  trustees,  and  they  are  the 
piindpal  witnesses  against  the  plaintiff  as 
to  these  disorders,  of  which  they  were  well 
posted,  but  plaintiff  knew  nothing,  and  one 
of  them,  notably  (Mr.  White),  was  a  witness 
as  to  bis  improper  visits  socially  to  the  plain- 
tiff, when  she  supposed  he  had  a  permit  to 
come.  No  imputation  is  cast  upon  the  char- 
acter of  the  young  men  who  paid  attentions 
to  the  plaintiff.  It  Is  agreed  that  they  are 
the  cream  of  Martin  society,  intelligent  and 
refined,  and  one  polished  by  yearft  of  foreign 
travel,  and  one  of  them  a  prominent  member 
of  the  bar  and  a  practitioner  in  this  court. 
It  WHS  attempted  to  show  that  one  of  them 
was  an  insurance  agent  and  that  the  plain- 
tiff was  never  introduced  to  him,  but  never- 
theless talked  to  him  and  walked  with  him. 
Plataitlff  explained  her  relation  to  him,  no 
doubt  satisfactorily  to  the  Jury,  as  it  is  to 
this  court  Besides,  the  well-known  mod- 
esty and  retiring  disposition  of  insurance 
agents  la  prima  facie  evidence  that  he  was 
a  {endeman.  as  the  proof  demonstrates  he 
was: 
It  is  tn^ajaA  that  a  ucw  trial  should  have 


been  granted  because  of  undue  prewnre  and 
influence  brought  to  bear  on  the  Jury  by  the 
public  at  the  triaL  The  motion  for  new  trial 
was  supported  by  the  affidavits  of  six  trus- 
tees, who  were  also  witnesses  in  the  case. 
Their  aflldavltB  state,  in  substance,  that  the 
case  attracted  a  great  deal  of  attention  and 
Interest  in  Weakley  county,  and  that  the  court 
room  was  crowded  with  partisan  adherents  of 
the  plaintiff;  that  they  filled  up  the  space 
allotted  for  the  spectators,  and  also  the  bar, 
and  crowded  around  the  Jury;  that  they  mani- 
fested their  approval  of  plaintiff's  case  by 
applauding  her  attorneys  by  band-clapping, 
and  other  means,  in  the  presence  of  the  Jury; 
that  th^  shook  their  heads,  and  smiled  and 
frowned,  and  by  other  facial  expressions 
manifested  their  approval  or  disapproval  as 
the  case  progressed;  that  <»i  the  close  of  the 
speeches  of  counsel  for  plaintiff  there  was  a 
vigorous  applause,  by  hand-clapping  and  other- 
viise,  and  this  tended  to  influence  the  Jury;  that 
Inflammatory  utterances  were  made  by  her 
counsel;  that  the  case  was  talked  about  in  the 
presence  and  hearing  of  the  Jury  by  the 
friends  of  the  plaintiff,  both  ladies  and  men, 
and  the  hope  and' belief  were  expressed  that 
the  plaintiff  would  win  her  case;  that  the 
shops  and  stores,  the  offices  and  public  places, 
streets  and  business  bouses,  the  court  house 
and  hotels,  were  filled  with  her  friends,  male 
and  female,  talking  and  commenting  about 
the  case;  that  the  Jury,  in  consequence,  did 
not  take  time  to  consider  the  verdict,  or  read 
the  charge,  or  weigh  the  evidence,  but  return- 
ed with  a  verdict  for  plaintiff  within  five 
minutes  after  retiring;  that  Its  delivery  was 
loudly  cheered,  and  she  and  her  attorneys 
were  openly  and  profusely  congratulated  on 
the  result;  that  the  public  sentiment  was 
molded  in  plaintiff's  favor  by  public  com- 
ment on  the  streets  and  in  the  press,  so  that 
a  fair  and  impartial  trial  was  not  had.  The 
sworn  statements  of  the  clerk  of  the  court 
and  of  the  Jury  were  IntroduciBd,  to  the  effect 
that  while  there  was  a  large  crowd  present 
and  much  Interest  manifested,  no  remarks 
were  made  by  spectators  in  the  presence  of 
the  Jury.  There  was  applause  by  both  par- 
ties in  the  court  room  and  in  the  presence 
of  the  Jury,  which  the  court  on  each  occasion 
suppressed,  and  on  each  occasion  rebuked 
the  audience.  The  Jury  state  that  they  were 
in  no  wise  and  to  no  extent  influenced  by 
these  manifestations.  Home  of  them  stated 
that  they  knew  public  feeling  was  high,  but 
could  not  tell  whether  it  preponderated  in 
favor  of  one  side  or  the  other;  that  they 
were  not  approached  or  talked  to  by  the 
friends  of  either;  that  the  trustees,  some  of 
the  witnesses,  and  many  of  the  friends  of  the 
Institution  appeared  in  court  with  the  badge 
of  the  institution  displayed  on  theh:  bosoms 
or  collars;  that  they  based  their  decision  on 
the  law  and  the  facta;  that  they  were  not 
infiuenced  by  public  sentiment  or  manifesta- 
tions; and  that  they  disapproved  of  the  ap- 
plause, and  considered  it  out  of  pUtce.  Oo^n- 
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sel  for  plaintiff  states  that  first  applause  oc- 
curred at  a  sbarp  answer  to  plaintiff's  attor- 
ney; tbat  there  was  no  applause  during 
speeches,  but  some  laughter;  that  there  was 
never  any  applause  but  hand-dapping,  and  no 
cheering  at  any  time,  and  that  the  applause 
was  promptly  checked  and  rebuked  whenever 
It  occurred;  that  no  exception  was  taken  to 
any  of  it  at  any  time  by  defendant's  counsel. 
We  are  satisfied  that  the  efforts  of  counsel 
on  both  sldps  merited,  If  the  propriety  of  tlie 
case  would  permit,  a  great  deal  more  ap- 
plause than  was  in  fact  given.  Faint  echoes 
of  their  eloquence  have  even  reached  this 
court,  and  on  this  feature  of  the  case  the 
parties  are  well  balanced.  The  trial  judge 
overruled  the  motion  for  a  new  trial,  and  we 
must  assume  that  he  properly  exercised  bis 
discretion  In  so  doing.  He  was  present  and 
saw  the  entire  proceedings,  and,  being  satis-, 
fled  that  a  fair  trial  had  been  had,  he  did 
not  grant  a  new  trial,  and  we  cannot  see  that 
he  was  in  error. 

The  jTidgAent  ot  the  court  below  la  affirm- 
ed, with  costs. 


RECORD    T.    CHICKASAW    COOPERAGE 
CO. 

(Supreme  Court  of  Tennessee.     May  19,  1902.) 

SERVANTS— DANGEROUS  MACHINERY— DUTT— 
ASSUMPTION  OF  RISK  —  PICTURES  AS  EVI- 
DENCE—WAIVER OP  OBJBCnON-WITNESSBS 
UNDER  RULE-CONTRADICTORY  WITNESS— 
ASSIGNMENTS  OF  ERROR. 

1.  Assignment  of  error  that  the  verdict  is 
contrary  to  the  law  and  evidence  does  not  raise 
the  point  that  there  is  no  evidence  to  support 
it. 

2.  One  whose  witness  nsezpectedly  gives  evi- 
dence against  bim  may  ask  nim  if  he  did  not, 
on  a  certain  occasion,  make  a  contrary  state- 
ment; but  such  statement,  being  denied,  can- 
not be  proved  by  other  witnesses,  unless  ad- 
missible as  independent  evidence. 

8.  The  witnesses  having  been  pot  under  the 
rnle,  it  was  not  error  to  refuse  to  allow  a  wit- 
ness to  testify  who  had  not  been  put  under  it, 
and  who  had  been  listening  to  all  the  evidence. 

4.  An  employ^  operating  a  .machine,  while 
not  reouired  to  inspect  it.  Is  bound  to  see  what 
an  orainarily  careful  and  prudent  operative 
woald  have  seen  of  its  condition. 

5.  A  requested  instruction  that  plaintiff  could 
not  be  found  guilty  of  contributory  negligence 
in  jerking  a  lever  and  causing  the  accident  by 
mere  surmises  or  speculatious,  in  the  absence  of 
evidence  tending  to  show  that  the  accident 
occurred  in  that  way,  is  sufficiently  covered  by 
instruction  tbat  every  question  of  fact  must  be 
determined  solely  and  alone  from  the  evidence 
introduced:  that  every  fact  is  proven  by  the 
evidence  of  witnesses  who  testify  directly  to  the 
same,  or  by  evidence  of  witnesses  who  testify 
to  facts  and  circumstances  from  which  the 
facts  are  inferred;  and  tliat  the  limit  to  infer- 
ring a  fact  is  that  the  inference  must  be  a  rea- 
sonable deduction,  rightfully  drawn  from  the 
facts  and  circumstances  as  proven,  and,  if  it 
cannot  be  thus  deduced,  then  no  inference  can 
be  drawn. 

6.  An  employ^  assumes  all  the  risks  of  his 
occupation  and  of  running  a  machine  if  it  is 
in  proper  repair  and  the  employer  has  exercis- 
ed reasonable  care  and  diligence  to  keep  it  in 
proper  repair. 

7.  Photographs  and  pictures  of  a  machine 
may  be  introduced  to  illustrate  the  statements 
of  witnesses. 


8.  One  who  first  introduces  pictures  to  illns- 
trate  his  contention  cannot  complain  of  the 
same  action  by  the  other  party. 

Appeal  from  circuit  court,  Shelby  county; 
L.  U.  Bates,  Judge. 

Action  by  Isaac  Record  against  the 
Chickasaw  Coojjerage  Company.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

P.  J.  Byrne  and  H.  N.  Moon,  for  appel- 
lant. J.  M.  Steen  and  Carroll,  McKellar  & 
Builington,  for  appellee. 

WIIJCES,  J.  This  is  an  action  for  dam- 
ages for  personal  injuries  by  an  empIoyS  of 
the  defendant  company  against  the  company. 
There  was  a  trial  In  the  court  below  before 
a  jury,  and  a  verdict  for  the  defendant, 
and  plaintiff  has  appealed  and  assigned  er- 
rors. 

Plaintiff  was,  when  Injured,  operating 
what  is  called  a  "heading  machine."  This 
machine  is  kept  from  reversing  by  an  at- 
tachment known  as  "dogs,"  being  a  piece 
of  iron  so  shaped  as  to  work  In  the  cogs. 
It  is  claimed  that  the  injury  was  caused 
by  the  worn  and  defective  condition  of  these 
dogs;  that  they  had  been  in  use  a  long 
time,  and  became  badly  worn  and  defective. 
It  is  also  claimed  that  attention  of  the  com- 
pany was  called  to  the  defects,  and  a  prom- 
ise was  made  to  rectify  them,  which  was 
not  done,  and  that  plaintiff  continued  to 
work,  relying  on  these  promises,  until  he 
was  Injured  l)ecause  of  the  defects.  There 
was  a  demurrer  to  the  declaration,  which 
was  overruled,  and  subsequently  tte  case 
went  to  trial  upon  the  plea  of  not  guilty 
and  contributory  negligence.  It  was  argued 
at  the  trial  that  there  was  no  evidence  to 
support  the  verdict,  but  no  proper  assign- 
ment of  error  to  this  effect  Is  in  the  record. 
The  assignment  which  was  no  doubt  In- 
tended to  present  this  feature  of  the  case 
Is  that  the  verdict  was  contrary  to  the  law 
and  the  evidence.  It  has  been  repeatedly 
and  continuously  held  that  this  Is  not  suffl- 
clent,  and  the  assignment  must  be.  In  sub- 
stance, that  there  Is  no  evidence  to  support 
the  verdict  But,  if  the  assignment  was 
proper  In  form  and  substance,  It  is  not  sup- 
ported by  the  record,  as  the  weight  of  the 
evidence  is  that  the  machine  and  dogs  were 
In  good  condition,  and  not  defective,  and 
there  is  evidence  tending  to  show  tbat  the 
Injury  was  caused  by  the  negligence  and 
careless  handling  of  the  machine  by  the 
plaintiff  himself. 

It  Is  said  that  the  court  erred  In  not  al- 
lowing the  plaintiff  to  contradict  one  of  his 
own  witnesses  by  showing  previous  incon- 
sistent statements  made  by  him.  It  Is  said 
in  support  of  this  assignment  that  plaintiff 
was  taken  by  suprise  at  the  statement  of 
this  witness,  whom  he  himself  introduced, 
and  should  be  allowed,  therefore,  to  contra- 
dict him.  The  rule  in  such  cases  Is  thu-; 
laid  down:  "If  the  witness  unexpectedly 
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glre  material  evidence  a^lnst  the  party 
who  called  talm,  such  party  may,  for  the 
purpose  ot  refreshing  his  memory  and 
awakening  his  conscience,  ask  him  If  he  did 
not,  on  a  particular  occasion,  make  a  con- 
trary statement  Thus  far  the  authorities 
are  agreed,  but  the  question  Is,  should  the 
inquhy  stop  there?  If  the  witness  admits 
tliat  be  has  made  a  contrary  statement, 
there  is,  of  course,  no  necessity  for  other 
CTldence  of  it;  and,  according  to  the  weight 
of  Judicial  authority,  if  he  denies  making 
the  Imputed  statement,  the  party  cannot  be 
allowed  to  prove  it  by  other  witnesses, 
where  It  wotild  not  be  admissible  as  Inde- 
pendent evidence,  and  can,  therefore,  have 
no  elTect  but  to  impair  the  credit  of  the 
witness  with  the  Jury," — citing  a  large  num- 
ber of  authorities.  29  Am.  &  Eng.  E^c.  Law, 
813.  Our  cases  are  in  accord  with  this  view. 
Baxter  v.  Pope,  Meigs,  468;  Story  v.  Saun- 
ders, 8  Humph.  663. 

It  is  insisted  that  the  court  erred  in  de- 
dining  to  allow  witneon  Ganlder  to  prove 
the  life  of  a  "dog"  in  use  as  were  the 
"Mogs"  in  this  case.  We  think  this  assign- 
ment is  not  sustained  by  the  record,  but  the 
witness  was  permitted  to  answer  and  prove 
that  the  "dogs"  had  been  In  use  15  years, 
liad  been  taken  off  and  fixed  and  put  back 
from  time  to  time,  and  kept  In  proper  con- 
dition, and  were  In  such  condition  when  the 
injury  occurred.  He  also  stated  that  it 
would  take  25  or  26  years  to  wear  out  the 
"dogs"  on  this  machine.  Inasmuch  as  a 
hinge  had  been  put  on  the  machine^  which 
removed  the  friction,  and  there  was  but  lit- 
tle for  it  to  do,  and,  if  a  man  operated  the 
machine  pn^terly,  there  waa  no  friction  on 
it  This  evidence  was  admitted,  but  the 
court,  after  the  whole  ground  had  been  gone 
over,  refused  to  permit  it  to  be  repeated. 

It  Is  next  said  that  the  court  erred  in  re- 
fnsing  to  allow  proof  of  repairs  made  on 
the  machine  tbe  day  after  the  injury.  It 
appears  that  the  witnesses  were  put  under 
the  mle,  but  the  witness  Henry  Best  was 
not  put  under,  and  he  was  the  person  by 
whom  it  was  proposed  to  make  the  proof. 
He  bad  been  listening  throughout  the  trial 
to  an  the  evidence.  It  Is  contended  that 
the  court  erred  In  not  giving  a  special  in- 
strnction  asked  for,  to  the  effect  that  if 
plaintiff  was  lolled  into  security  by  prom- 
i«e8  of  repairs,  and  they  were  not  made, 
and  tlie  "dogs"  were  defective,  he  would 
be  entitled  to  recover.  The  court,  as  we 
tUnk,  charged  correctly  upon  this  feature 
of  the  case,  though  not  in  the  language  of 
the  request,  as  follows:  "On  the  other  band. 
If  the  machine  wa.s  out  of  repair,  and  plain- 
tiff notified  the  superintendent  of  his  de* 
partment  of  its  condition,  and  was  assured 
that  It  was  all  right,  and  on  his  assurance 
lie.oontlnued  to  work  with  it,  without  know- 
ing It  was  dangerous,  and  was  injured  as  a 
'Mnsequence  thereof,  he  can  have  recov- 
ery."    And  again:    "The  law  did  not  require 


Record  to  inspect  the  machine,  but  did  re- 
quire him  to  see  what  any  ordinarily  care- 
ful and  prudent  operative  would  have  seen 
of  its  condition." 

Objection  Is  made  to  the  charge  of  the 
court  upon  the  feature  of  contributory  neg- 
ligence and  the  refusal  of  the  court  to  give 
special  Instructions  asked  for  on  this  fea- 
ture of  the  case,  but  we  think  the  charge  of 
the  court  was  suflSclently  explicit  on  the 
subject  This  plaintiff  asked  for  an  extend- 
ed and  detailed  Instmcticm  taken  from  the 
Encyclopaedia  of  Law,  but  It  embraced  so 
much  that  it  would  probably  have  confused, 
instead  of  aided,  the  Jury.  This  disposes 
of  the  fifth  and  sixth  assignments. 

The  seventh  assignment  of  enor  pertains 
to  the  duty  of  the  plaintiff  to  see  whatever 
defects  there  were  in  the  machine  which 
an  ordinarily  careful  prudent  operative 
would  have  seen  of  Its  condition.  We  thluk 
the  charge  of  the  court  was  correct  He 
did  not  Impose  on  the  plaintiff  the  duty  of 
a  close  and  minute  inspection,  and  did  im- 
pose on  the  defendant  the  duty  of  seeing 
that  the  machine  was  in  safe  condition  as 
follows:  "Under  these  claims  and  counter- 
claims, as  made  by  plaintiff  and  defendant, 
the  court  charges  yon  that  the  law  made  it 
the  duty  of  the  defendant,  the  Chickasaw 
Cooperage  Company,  to  exercise  reasonable 
care  and  precaution  to  procure  and  furnish 
the  plaintiff.  Record,  a  suitable  and  safe  ma- 
chine for  him  to  work  upon,  and  It  also  re- 
quired the  defendant  to  exercise  reasonable 
care  and  caution  to  keep  the  machine  in  a 
proper  state  of  repair.  It  did  not  require 
the  defendant  to  insure  the  absolute  safety 
of  the  plaintiff.  Record,  In  working  with  the 
machine  which  the  defendant  furnished 
him,  but  It  did  Impose  upon  the  defendant 
the  obligation  to  use  reasonable  and  ordi- 
nary care,  skill,  and  diligence  in  keeping 
the  machine  In  a  safe  and  suitable  condi- 
tion tor  him  to  do  his  work  with.  ♦  •  ♦ 
The  law  did  not  requbre  Record  to  Inspect 
the  machine." 

The  eighth  assignment  complains  of  the 
refusal  of  the  court  to  charge  that  the  jury 
could  not  find  the  plaintiff  guilty  of  con- 
tributory negligence  in  Jerking  the  lever  and 
causing  the  accident  by  mere  surmises  or 
speculations  in  the  absence  of  evidence  tend- 
ing to  show  that  the  Injury  occurred  in  that 
way.  Upon  this  feature  of  the  case  the 
court  charged:  "Every  question  of  fact  ma- 
terial to  claims  as  made  by  the  plaintiff  or 
the  claims  as  made  by  the  defendant  must 
be  determined  by  the  Jury  solely  and  alone 
from  the  evidence  introduced  in  the  case. 
Every  fact  is  proven  by  the  evidence  of 
witnesses  who  testify  directly  to  the  ssiue, 
or  It  is  proven  by  the  evidence  of  witnesses 
who  testify  to  facts  and  circumstances  from 
which  the  facts  are  Inferred.  There  Is  al- 
ways a  limit  to  Inferring  a  fact  It  is  this: 
The  inference  must  be  a  reasonable  deduc- 
tion, rightfully  drawn  from  the^acts  aiid 
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clrcamatances  as  proven.  U  It  cannot  be 
thus  dednced,  then  no  inference  can  be 
drawn."  We  think  tbia  fully  coTers  the 
matter  of  instruction  asked  for,  and  is  suffi- 
cient 

It  l8  said  that  the  conrt  erred  In  charging 
that  the  plaintiff  assumed  all  the  risks  of 
his  occupation  and  of  running  the  machine 
If  the  latter  was  in  proper  repair,  and  the 
defendants  had  exercised  reasonable  care  and 
diligence  to  keep  it  in  a  proper  state  of  re- 
pair. This,  we  think,  is  a  c(HTect  exposi- 
tion of  the  law,  and  called  for  by  the  facts 
of  the  case.  Railroad  Co.  t.  Elliott,  1  Cold. 
613,  78  Am.  Dec.  506;  Railroad  Co.  t.  Jones, 
9  Helsk.  39;  Railway  Co.  t.  Handman,  13 
Lea,  423;  Corbett  ▼.  J.  Allen  Smith  &  Co., 
101  Tenn.  868,  47  S.  W.  694. 

It  was  not  error  to  permit  photographs 
and  pictures  of  the  machine  to  be  introduced 
before  the  Jury  to  Illustrate  the  statements 
of  witnesses.  Foundry  Mach.  Co.  v.  Union 
Compress  &  Storage  Co.,  105  Tenn.  201,  68 
S.  W.  270;  Bruce  v.  Beall,  99  Tenn.  309,  41 
S.  W.  445.  Besides,  plaintiff  himself  also 
first  introduced  pictures  to  illustrate  his  con- 
tentioDS. 

This  disposes  of  all  the  assignments  of 
error,  and  we  are  not  able  to  find  any  re- 
versible error  in  any  of  them.  Upon  the 
proof  the  decided  weight  of  the  testimony 
Is  that  the  injury  was  not  caused  by  the 
defective  machinery,  but  by  the  careless- 
ness and  negligence  and  want  of  attention 
on  the  part  of  the  plaintiff. 

The  Judgment  of  the  court  below  is  af- 
firmed, with  costs. 


ENDOWMENT  RANK  K.  P.  T.  STEBLB. 
(Supreme  Conrt  of  Tennessee.    May  19,  1902.) 

INSURANCB  POLICY— SCICIDH-BXPKRT  TESTI- 
MONT  —  JURORS  —  PERBMPTORT  CHALLEN- 
GES —  "PREPONDERANCB  OP  BVIDBNCB"  — 
HARMLESS  ERROR. 

1.  Jm-or  D.  was  challenged  b/  defendant  for 
cause,  and  on  refusal  to  sustam  the  objection 
was  challenged  peremptorily.  Afterwards  B. 
was  challenged  peremptorily  after  defendant's 
challenges  were  exhausted,  counsel  stating  that 
be  had  no  objection  to  B.  as  a  Jnror,  but  sim- 

Sly  wished  to  preserve  the  noint.  B«ld.  that 
ef  end  ant  was  not  prejudiced  by  the  action  in 
regard  to  D.,  since  he  was  not  on  the  jury,  nor 
in  regard  to  B.,  since  be  was  not  objectionable. 

2.  In  an  action  on  an  insurance  policy,  where 
the  defense  was  suicide,  opinions  of  medical  ex- 
perts, founded  on  the  condition  and  appearance 
of  the  body  and  the  effect  of  the  poison,  were 
admissible. 

8.  Where  defendant  in  an  action  on  an  iusnr- 
ance  policy  erroneously  submitted  to  medical 
ezpwts  a  hypothetical  case  based  on  what  was 
found  in  the  room  and  the  position  of  insured's 
body,  as  well  as  on  its  appearance  and  the  ef- 
fect of  the  poison,  it  cannot  comidain  because 
plaintiff  pursued  the  same  course  in  rebuttal, 
nor  can  such  testimony  be  withdrawn. 

4.  In  an  action  on  an  insurance  policy,  where 
defendant  pleaded  a  by-law  providing  that,  If 
the  Insured's  death  was  the  result  of  suicide, 
whether  sane  or  insane,  the  amount  paid 
should  be  only  proportionate  to  the  sum  provid- 


ed in  the  jiolicy,  error  In  snbmlttinK  to  the  Jury 
the  question  of  insanity  was  harmless. 

S.  Failure  to  instruct  as  to  the  meaning  of 
"preponderance  of  evidence"  was  not  error. 

Appeal  from  circuit  court,  Shdby  county; 
L.  U.  Estes,  Judge. 

Action  by  Annie  O.  Steele  against  the 
Endowment  Rank  Knights  of  Pythias.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
AtUrmed. 

Ore«:  &  Greer,  for  appellant  F.  P.  Pos- 
ton.  for  appellee. 

WILKES,  J.  This  Is  an  action  upon  an 
insurance  policy  on  the  life  of  J.  K.  Steele, 
the  husband  of  the  plaintiff.  There  was  a 
trial  before  a  Jury  in  the  court  below,  and  a 
verdict  and  Judgment  for  $3,0u0,  the  amount 
of  the  policy,  and  the  defendant  order  bas 
appealed  to  this  court  and  assigned  errors. 

The  cause  has  been  before  this  court  twice 
at  former  times,  and  reversed  for  errors  not 
going  to  the  merits.  There  was  a  by-law  of 
the  order  that  If  the  assured's  death  was 
caused  or  superinduced  by  the  use  of  liquor, 
narcotiias,  or  opiates,  or  was  the  result  of 
suicide,  whether  the  insured  was  sane  or  in- 
sane, tben  the  amount  to  be  paid  should  be 
only  a  proportionate  amount  of  the  entire 
sum  provided  in  the  policy.  It  was  defend- 
ed by  plea  that  the  Insured's  death  was  the 
result  of  suicide,  or  was  caused  by  the  use 
of  liquors,  narcotics,  or  opiates,  within  the 
terms  of  the  by-law;  and  that  as  a  conse- 
quence, the  company  was  only  liable  for 
$780.12,  as  the  proportionate  amount  collecti- 
ble on  the  policy  In  that  event;  and  this 
much  the  company  was  willing  and  offered 
to  pay.  The  insured  was  found  dead  in  his 
room  at  bis  boarding  bouse  about  9  o'clock 
on  the  morning  of  April  3  1897.  He  was 
partly  undressed,  and  the  bed  was  turned 
down.  Near  the  bed  was  a  table  or  dresser, 
and  near  this  was  a  chair,  in  which  Insured 
had  been  sitting.  There  was  a  box  or  vial 
on  the  dresser  by  the  side  of  the  chair,  labeled 
"Morphine."  When  found,  insured  had  pitch- 
ed forward  partly  out  of  his  chair,  the  side 
of  his  face  and  part  of  his  body  lying  on  the 
'floor.  His  face  was  much  discolored  with  a 
bluish  black  appearance,  and  a  slip  was  ly- 
ing under  bis  body,  on  whlcn  was  written  in 
pencU:  "Annie,  My  Dear  Wife:  Life  Is  too 
burdensome  for  me  to  bear."  He  had  a  lead 
pencil  grasped  between  his  fingers.  He  was 
without  money,  and  was  In  arrears  for  board, 
and  bad  asked  Indulgence  of  his  landlady. 
There  was  no  fire  or  gas  In  tils  room.  There 
was  the  empty  vial  on  the  dresser,  labeled, 
"Morphine,"  and  there  was  the  slip  of  paper 
as  before  stated.  There  was  evidence  tend- 
ing to  show  that  he  had  attempted  suicide  by 
taking  morphine  three  times  previously  at 
another  hotel,  when  the  proprietor  told  bim 
if  it  was  his  purpose  to  commit  suldde-  be 
would  prefer  that  he  would  go  somewhere 
else  to  do  It    Erteele  then  left  the  boteL 

It  to  not  assigned  that^ere  w^  no  tfrl- 
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dence  to  support  the  verdict.  The  first  error 
(Signed  Is  that  the  court  committed  error  in 
impaneling  the  Jury.  Twelve  men  vrere  pla- 
ced In  tne  box,  and,  after  examination,  were 
pass«d  by  the  plaintiff,  and  then  examined 
b7  defendant.  A  person  by  the  name  of  Dean 
was  examined,  atid  in  answer  to  queetlonB  put 
said.  In  substance,  that  be  would  not  find 
for  tbe  defendant  company  upon  circumstan- 
tial evidence,  but  would  do  so  upon  a  prepon- 
derance of  the  evidence.  His  answers  not 
being  satisfactory  to  the  defendant,  he  chal- 
lenged the  Juror  for  cause,  but  the  court  re- 
fosed  to  sustain  tne  challenge,  and  defendant 
therenpon  challenged  the  Juror  peremptorily, 
aod  his  place  was  flllea  by  another,  who  was 
satisfactory.  The  defendant  afterwards  chal- 
lenged juror  vValker  peremptorily,  but  ac- 
cepted others  as  satisfactory.  The  defendant 
at  length  challenged  Juror  Bond  peremptorily, 
when  he  was  told  by  the  court  that  his  chal- 
lenges were  exhausted,  whereupon  counsel  for 
defendant  stated  that  he  had  no  objection 
to  the  Juror  Bond,  but  made  the  challenge 
peremptorily  simply  to  preserve  the  point,'  and 
this  was  more  elaborately  explained  by  the 
tonrt  with  the  assurance  that  counsel  for  de- 
fendant had  no  objection  to  the  Juror,  but 
wanted  merely  to  preserve  his  rights  to  his 
peremptory  challenges.  It  is  said  that  this 
was  error.  We  are  of  the  opinion  that  it  was 
not  The  defendant  was  not  prejudiced  by 
the  action  in  regard  to  Juror  Dean,  since  he 
was  not  on  the  Jury.  Ue  was  not  prejudiced 
by  the  refnsal  of  the  trial  Judge  to  permit  him 
to  challenge  Jnror  Bond,  because  this  Juror 
was  satisfactory  to  him,  and  he  was  not 
In  the  make-up  of  the  Jury  compelled  to  ac- 
cept any  objectionable  person.  Thompson, 
In  his  work  on  Juries  (page  309),  says: 
■^methlng  more  must  be  shown,— that,  aft- 
«  the  peremptory  challenges  were  exhaust- 
ed, some  objectionable  person  took  his  place 
on  the  Jury,  who  would  otherwise  have  been 
exdnded  by  a  peremptory  challenge."  In  ac- 
cord with  this  view  Is  the  case  of  Wooten 
T.  State,  W  Tenn.  li»,  41.  S.  W.  813,  and 
cases  there  dted.  See,  also.  Railroad  Oo.  v. 
Herbert,  116  TJ.  S.  642, 6  Sup.  Ct.  590, 29  h.  Ed. 
756;  Hayes  v.  Missouri,  120  TJ.  S.  71,  7  Sup. 
Ot  350,  80  L.  Ed.  578;  Hopt  v.  People,  120 
L'.  S.  430,  7  Sup.  Ct.  614,  30  L.  Ed.  708;  Ex 
parte  Spies,  123  V.  S.  131,  8  Sup.  Ot.  21,  22, 
31  L.  Ed.  80. 

It  is  said  that  the  conrt  allowed  medical 
men  to  testify  as  experts  as  to  the  cause  of 
Insored's  death  upon  a  hypothetical  case.  It 
tppears  that  defendant  himself  brought  out 
widence  of  this  character,  and  was  follow- 
ed along  the  same  line  by  the  plaintiff  with 
other  witnesses,  and  there  was  a  conflict  of 
teatlmony.  Defendant  moved  to  reject  all 
testimony  given  by  the  doctors  upon  hypo- 
tlietlcal  cases  put,  and  asked  to  have  such 
testimony  excluded,  and  that  the  Jury  would 
not  consider  the  same,  which  was  by  the 
Mnrt  overruled.  The  cohtentlon  Is  that  It 
•u  not  a  case  for  expert  testimony,  that  the 
C9S.W.-22 


rarroundlng  drcnmstances  were  apparent  to 
any  one,  and  that  the  Jury  could  Judge  from 
them  whether  it  was  a  case  of  suicide  from 
taking  morphine  or  not.  We  are  of  opinion 
that  this  objection  Is  not  well  taken.  It  is 
tme  that  any  person  could  form  an  opinion 
on  this  subject,  basing  it  on  what  was  found 
in  the  room  and  the  position  of  the  dead 
man,  and  it  was  error  to  embrace  such  fact 
in  the  hypothetical  statement;  but  the  doctors 
went  beyond  this,  and  expressed  opinions 
based  on  the  condition  and  appearance  of  the 
body  and  the  well-known  effects  and  results 
of  narcotic  poison.  In  other  words,  they  Judg- 
ed not  from  the  surroundings  altogether,  but 
also  from  the  appearance  of  the  body  and 
their  knowledge  of  the  results  of  such  poison, 
—knowledge  which  would  only  be  In  the  pos- 
session and  grasp  of  an  expert  professional 
man.  In  Kog.  £hcp.  Test,  f  49,  It  is  said: 
"The  opinions  of  physicians  are  also  receiv- 
ed as  to  the  cause  of  death  of  any  particular 
person,  such  opinions  being  founded  either 
on  personal  knowledge  of  the  facts  of  the  case 
or  upon  a  statement  of  the  symptoms  of  the 
disease  as  detailed  by  others.  If  such  opin- 
ions were  not  received,  It  would  be  Impossi- 
ble in  many  cases  to  know  the  cause  or  man- 
ner of  death,  especially  In  those  cases  where 
there  were  no  persons  present  at  the  time  of 
the  death,  in  support  of  this  view  see  Gib- 
son V.  Gibson,  »  Xerg.  331;  People  v.  De- 
troit P.  &  T.  Co.,  64  Mich.  457,  20  N.  W.  628; 
Kort  V.  Brown,  46  Barb.  3(56;  In  re  Jacott's 
Will.  53  Hun,  634,  6  N.  Y.  Supp.  122;  Fair- 
child  V.  Bascomb,  85  Vt  398;  Mayo  v.  Wright, 
63  Mich.  32,  29  N.  W.  832.  While  it  was  er- 
ror to  embrace  In  the  hypothetical  case  the 
IttctB  regarding  the  condition  of  the  room 
and  artlcles'found  m  it,  and  such  other  facts 
as  did  not  call  for  expert  opinion,  still  this 
was  first  done  by  tne  defendant,  and  he  can- 
not be  heard  to  complain  that  the  plaintiff 
pursued  the  same  course  of  examination  in 
rebuttal,  nor  can  he  be  allowed  to  withdraw 
his  own  as  well  as  his  adversary's  examina- 
tion along  that  line. 

It  Is  said  it  was  error  to  submit  to  the 
Jury  the  question  of  the  sanity  or  insanity  of 
J.  K.  :jteele,  inasmucn  aS  that  question  was 
not  Involved.  We  think  that  under  the  plead- 
ings ana  the  provisions  of  i:he  by-law  this  was 
not  error,  out,  If  it  was,  it  Is  not  reversible, 
because  not  material. 

It  is  said  that  the  court,  while  he  correct- 
ly charged  that  a  mere  preponderance  of  evi- 
dence was  all  that  was  required  upon  the  is- 
sue presented,  did  not  anywhere  explain  to 
the  Jury  what  was  meant  by  preponderance 
of  evidence.  The  terms  "preponderance  of 
evidence"  and  "reasonable  doubt"  are  so  plain 
that  an  attempt  to  explain  either  Is  apt  to 
lead  to  confusion.  There  are  expressions  that 
the  most  common  as  well  as  the  most  critical 
mind  can  equally  understand,  and  no  explana- 
tion can  make  them  plainer.  We  are  of  opin- 
ion, without  setting  out  the  specific  statement 
made  by  the  trial  Judge,  that  he  sufficiently 
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laid  down  the  rules  by  which  the  Jury  were  to 
be  governed  in  weighing  the  testimony  and 
giving  credit  to  the  statementa  of  wltneaaes, 
and  the  instruction  that  a  preponderance  of 
the  evidence  was  aulllclrait  to  base  their  ver- 
dict on  was  Bufflclently  plain  and  full. 

Upon  the  whole  case  we  see  no  error,  and 
the  judgment  of  the  court  below  Is  afflrmed, 
with  costs. 


McIiBMOBB  et  al.  v.   MEMPHIS  ft  O.   R. 

CO.  et  al. 

(Supreme  Court  of  Tenuessee.    June  18,  1902.) 

DBSDS-GONDITIONS— RIQHT  OF  WAT— EASB- 
MBNTS— ABANDONMBNT— EFFSOT— BSTOPPXL 
—  MORTOAOBS  —  FORBCi:A>SURa  —  TllUa  OF 
PURCHASBR— VALIDITY— BVIDBNCB. 

1.  Land  was  conveyed  to  a  railroad  company, 
the  deed  containing  a  condition  requiring  it  to 
constmct  a  certain  road,  but,  after  it  became 
araHirent  that  the  road  would  not  be  construct- 
ea,  the  owner  and  successor  of  the  company 
partitioned  the  laud,  the  owner  executing  a 
quitclaim  deed  of  a  portion  thereof  to  the  suc- 
cessor. Thereafter,  the  owner  executed  a 
conveyance  of  all  the  rights,  titles,  and  claims, 
and  all  other  rights  and  reservations  which  he 
had  in  the  tract  originally  conveyed  to  the 
company.  BM,  that  such  conveyances  devest- 
ed the  owner  of  all  right  in  such  tract,  even 
though  he  might  have  had  a  right  under  the 
original  conveyance  to  the  possession  of  the 
land,  for  the  failure  of  the  company  to  con- 
struct the  road. 

2.  A  deed  granting  to  a  railroad  company  a 
right  of  way  through  any  of  the  lands  of  the 
grantor  only  conveys  an  easement,  which  may 
be  lost  by  abandonment,  or  surrendered. 

3.  On  an  issue  as  to  what  passed  by  a  mort- 
gage-foreclosure sale  arising  nearly  60  years 
after  the  foreclosure,  evidence  extrinsic  to  the 
proceedings  and  deed  will  not  be  received  to 
vary  the  recitals  of  the  deed,  which  have  been 
accepted  and  acted  on  by  the  purchaser,  and 
not  denied  by  the  mortgagor. 

4.  Where  no  reservation  of  the  fee  in  a  rail- 
road right  of  way  is  made  in  any  of  the  pro- 
ceedings or  deeds  in  a  foreclosuiw  of  a  mort- 
gage on  lauds  traversed  by  such  ri^la  of  way, 
the  fee  passes  to  the  purchaser. 

5.  The  abaudonment  of  the  easement  of  a 
railroad  in  a  right  of  way  over  land  Inures 
to  the  benefit  of  the  owner  of  the  land  at  the 
time  of  the  abaudonment,  if  not  reserved  to 
the  original  owner.. 

6.  An  agreement  between  the  heirs  of  a  de- 
ceased mortgagor  and  the  purchaser  of  the 
mortgaged  property  under  foreclosure,  convey- 
ing a  portiou  of  the  lands  to  the  heirs,  and  re- 
ferring  to    an   agreement    between    the    mort- 

gagor  and  purchaser,  and  purporting  to  be  a 
ual  division  of  the  lands  mentioned  in  such 
agreement,  precludes  the  heirs  from  claiming 
any  interest,  under  any  agreement  between 
the  mortgagor  and  purchaser,  in  the  lands  re- 
tained by  tne  purchaser. 

7.  The  complainant  in  a  suit  to  recover  real 
estate,  being  required  to  establish  title  in  him- 
selC,  cannot  assert  that  defendant  is  estopped 
from  sho^ng  a  paramount  title  which  is  nec- 
essarily brought  out  by  complaiuant's  efforts 
to  establish  his  title;  estoppel  not  operating  to 
show  that  such  facts  do  not  exist. 

8.  A  party  cannot  invoke  the  doctrines  of 
estoppel  in  pais,  to  preclude  his  opponent 
from  asserting  certain  facts  formerly  denied, 
unless  the  complaining  party  shows  that  he 
)ias  been  prejudiced  by  such  denial. 

9.  Where  an  unsworn  denial  of  a  title  in  a 
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lUeading  is  more  in  the  nature  of  a  conclu- 
sion than  a  statement  of  fact,  and  is  made  in- 
considerately, and  without  a  due  knowledge 
of  the  fact,  the  pleader  la  not  estopped  from 
asserting  audi  title,  in  a  aobaequent  suit, 
against  a  party  not  prejudiced  by  the  former 
deuiaL 

Appeal  from  chancery  court,  Shelby  conn- 
ty:  F.  H.  HelskeU,  Chancellor. 

Suit  to  recover  real  estate  by  John  G.  Mc- 
Lemore  and  others  against  the  Memphis  & 
Charleston  Ballroad  Company  and  others. 
From  a  decree  for  defendants,  complainants 
appeal.    AfBnned. 

Bandolpb  &  Bandolph  and  Oerroll,  McKel- 
lar  tt  BuUlngton,  for  appellants.  G.  H.  Pos- 
ton,  F.  P.  Poston,  and  Wright  &  Wright,  for 
appellees. 

BEARD,  J.  This  suit  was  instituted  by 
the  heirs  of  John  O.  McLemore  to  recover 
possession  of  a  strip  of  ground,  running  east 
and  west  through  the  city  of  Memphis  from 
a  point  near  the  Mississippi  rivMr,  2%  miles 
long  and  100  feet  wide,  to  the  line  of  the 
Memphis  &  Charleston  Railroad,  and  known 
In  this  record  as  "Broadway."  The  prayN' 
of  the  bill  is  for  possession,  for  rents  and 
profits,  and  general  relief,  including  prayo' 
for  preliminary  injunction  preventing  the  va- 
rious defendants  from  further  occupying  the 
ground  for  right  of  way  purposes,  and  from 
interfering  with  complainants'  possession. 

In  1834,  John  0.  McLemore  was  the  ownN' 
of  large  tracts  of  land  in  Shelby  county, 
Tenn.,  one  of  which  extended  from  the  Miss- 
issippi river  eastwardly  nearly  2%  miles  to 
what  was  known  as  Solomon  Roselle's  west 
lioundary  line,  and  through  which  this  strip, 
100  feet  wide,  known  as  Broadway,  extends. 
On  July  15,  1884,  McLemore  conveyed  the 
property,  embracing  within  its  boundaries 
Broadway,  as  well  as  certain  other  lands, 
by  mortgage,  to  William  and  Stokely  Donel- 
son,  to  secure  certain  enumerated  debts,  and 
among  othor  things  provided:  "That  the 
said  John  C.  McLemore  reserves  personally 
to  himself  the  power,  and  it  is  hereby  re- 
served to  him  accordingly,  in  as  full  a  man- 
ner as  if  this  mortgage  yvere  not  executed, 
at  any  time  before  the  foreclosure  of  his 
equity  of  redemption  and  sale  of  said  mort- 
gaged premises  under  decree  of  court,  to  sell 
or  contract  to  sell  all  or  any  of  the  lands  or 
lots  aforesaid,  on  such  terms  as  he  may 
deem  expedient,  for  the  purpose  of  paying 
and  satisfying  the  debts  and  claims  afore- 
said, or  such  of  them,  and  giving  such  pref- 
erence, as  he  may  think  right  and  proper, 
and  upon  such  sale  to  be  made  by  him  as 
aforesaid,  and  the  receipt  of  the  purchase 
money  by  the  said  John  C,  to  make  and  exe- 
cute conveyances  accordingly,  discharged  of 
this  trust."  On  June  13,  1840,  William  and 
Stokely  Donelson  reconveyed  and  quitclaimed 
to  John  O.  McLemore  208  acres  of  the  land 
embraced  in  the  mortgage,  and  upon  which 
was  afterwards  situated  the  town  of  Ft. 
Pickering,  and  which  also  included  the  west- 
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era  end  of  Broadway.  On  Jane  17,  1840, 
McL«more  conveyed  tbla  20&«cre  tract,  re- 
leased by  tibe  Donelsons,  as  abore  stated,  to 
tlw  La  Grange  &  Memphis  Ballroad  Com- 
pany, for  the  consideration  of  $26,000,  bat 
(Object  to  certain  conditions,  reaeryations, 
and  restrictions,  among  which  may  be  noted 
the  following:  The  taUroad  company  agreed 
to  constract  and  build,  within  a  reasonable 
time,  a  lateral  railroad  connecting  with  the 
La  Grange  &  Hemphla  Railroad  at  or  near 
the  western  boandary  of  Solomon  Boaelle's 
land,  at  a  point  where  the  railroad  dlrerged 
toward  Memphis;  and  running  thence  west 
OTor  the  lands  of  McLemore  to  a  jmlnt,  with- 
in the  208-«cre  tract,  at  or  near  the  soatb 
boundary  and  near  the  river,  to  be  selected 
by  the  comiwny.  And  the  deed  then  recites: 
"And  for  this  purpose  the  said  McLemore 
grants  to  the  said  company  the  right  of  way 
throngh  any  of  his  lands  over  which  the  said 
lateral  road  imty  pass."  This  recitation  re- 
lates solely  to  the  remaining  portion  nt 
Broadway  east  of  the  208-acre  tract  The 
deed  also  provided  that  the  208-acre  tract 
was  to  be  plotted  into  town  lots  by  the  rail- 
road company.  In  laying  off  the  town,  con- 
renient  depot  grounds  were  to  be  reserved 
for  the  railroad.  Oertaln  spaces  were  to  be 
aet  apart  and  dedicated  as  public  {Hrome- 
nades,  a  male  and  female  academy,  a  tav- 
ern, and  for  certain  church  purposes.  An 
auction  sale  of  lots  was  to  be  held  at  such 
time  as  should  be  convenient,  and,  after  the 
auction  sale  of  lots,  the  railroad  company 
was  to  sell  from  time  to  time  lots  in  the  town 
site  at  private  sale.  The  proceeds  of  the  sale 
of  all  lots  were  to  be  equally  divided  be- 
tween McLemore  and  the  railroad  company, 
and  at  the  end  of  five  years  the  lots  remain- 
ing unsold  were  to  be  equally  divided  be- 
tween them.  This  208-acre  tract  was  bound- 
ed on  tlie  west  by  the  Mississippi  river  and 
en  tbe  east  by  Bayou  Gayoso;  and,  In  ac- 
cordance with  tbe  terms  of  this  deed,  the 
tract  was  plotted  as  a  town  site  by  tbe  rail- 
road company,  the  streets  ranging  in  width 
from  65  to  80  feet,  with  the  exception  of  the 
one  known  as  "Broadway."  Toward  the 
center  of  the  tract,  one  entire  block,  400  by 
300  feet,  was  set  apart  and  designated  on 
tbe  map  as  tbe  depot  West  from  this  block 
to  fht  river  was  a  street  100  feet  wide,  and 
designated  "Broadway,"  and  the  same  street 
was  continued  east  of  this  block  to  Bayou 
Gayoso,  100  feet  wide,  and  upon  this  end  of 
the  street  and  on  its  center  line,  was  desig- 
nated a  railroad  track.  Between  this  depot 
bkwk  and  Bayon  Gayoso  on  the  east  lots 
were  made  to  front  on  either  side  of  the 
■treet  or  railroad  line,  many  of  them  not 
having  any  other  method  of  egress.  The 
purpose  of  McLemore  and  the  railroad  com- 
pany was  to  make  Ft  Pickering  a  rival  town 
to  Mempbls,  which  was  then  distant  about 
one  mile  north. 

Many  of  tbe  lots  were  sold,  considerable 
excitement  was  manifested,  and  some  bosl* 


ness  houses  were  erected.  Some  grading 
was  done  upon  the  branch  line  of  railroad, 
extending  from  near  tbe  center  of  this  208- 
acre  tract  to  tbe  La  Orange  &  Memphis  Rail- 
road, near  Solomon  Boselle's  west  boimdary 
Une.  Tbe  tight  of  way  east  of  Bayoa  Ga- 
yoso was  a  continuation  of  Broadway  east- 
wardly  through  the  lands  of  McLemore  em- 
brsced  In  the  mortgage  to  the  Donelsons. 
The  railroad  company,  however,  became  in- 
volved financially.  Judgments  bting  raiderei 
against  it  as  early  as  1842,  and  executions 
were  soon  thereafter  levied  upon  its  pn^erty. 
No  work  other  than  some  grading  was  ever 
attempted  t^  this  company  upon  the  right 
of  way;  and,  certainly  as  early  as  1861,  It 
became  apparent  that  this  company  could 
never  construct  this  branch  Une  of  road,  since 
in  January  of  that  year  it  undertook  to  sell 
and  convey  all  of  its  property  of  every  kind 
to  the  Memphis  &  Charleston  Railroad  Com- 
pany, and  no  effort  to  construct  any  line  of 
railroad  was  thereafter  undertaken  by  It 
Among  other  things  conveyed  in  that  deed 
was  "the  whole  bed  of  all  the  road  belonging 
to  said  party  of  tbe  first  part  (La  Grange  & 
Memphis  Ralhroad  Company),  together  wltb 
its  right  of  way  on  said  road,  and  all  the 
rights,  privileges.  Immunities,  and  appurte- 
nances thereunto  belonging,  or  In  any  wise 
appertaining,"  and  "including  all  its  real  es- 
tate at  Ft  Pickering."  Within  a  very  Umit- 
ed  period  after  the  effort  was  made  to  estab- 
lish Ft  Pickering  as  a  commercial  town,  it 
became  apparent  that  the  scheme  would  be 
a  failure.  Without  success  to  the  town,  the 
lateral  railroad  would  not  be  needed;  and 
this  is  no  doubt  the  explanation  of  its  aban- 
donment It  is  probable  that  the  failure  of 
tbe  town  of  Ft  Pickering  to  prosper  as  con- 
templated caused  a  change  In  the  plans  ot 
McLemoro  and  the  further  Indulgence  of  his 
creditors,  who  commenced  proceedings  to 
foreclose  their  mortgages,  as  hereinafter  stat- 
ed. Early  in  1842,  McI«more  executed  a 
second  mortgage  upon  the  same  property 
mortgaged  to  the  Donelsons,  excluding  the 
a08-acK  tract  above  mentioned,  to  Willough- 
by  Williams  and  Oliver  B.  Hayes,  to  secure 
certain  debts  therein  set  out;  and  In  Septem- 
ber, 1842,  McLemore  executed  a  third  mort- 
gage, upon  the  same  property,  to  Samuel  I. 
Hayes,  to  secure  certain  debts  therein  set 
out;  and  thereafter,  on  October  7,  1842,  Wil- 
liam and  Stokely  Donelson  and  the  other 
mortgagees,  under  the  mortgages  above  re- 
ferred to,  filed  their  bin  In  the  chancery  court 
held  at  FnnMin,  Tenn.,  against  John  C.  Mc- 
Lemore, seeking  a  foreclosure  of  all  three  of 
the  mortgages,  and  requiring  McLemore  to 
state  in  his  answer  what  part  of.  the  lands 
bad  been  sold  by  him  under  tbe  reservation 
contained  in  tbe  first  mortgage  to  the  Donel- 
sons. On  tbe  same  day,  John  O.  McLemore 
filed  his  answer,  and  among  other  lands  men- 
tioned as  having  been  sold  by  him  was  the 
following:  "The  item  about  600  acres,  part 
of  grant  No.  19,060,  embraces  the  sale  of  lots 
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from  twenty  acres  down  to  small  sums,  and 
also  includes  the  208  acres  sold  to  the  rail- 
road company,  a  more  particular  description 
of  which,  as  well  as  the  land  undisposed  of. 
will  be  given  hereafter  If  required.  He  can- 
uot  at  this  time  give  a  full  and  accurate  de- 
scription thereof,  but  will  furnish  the  same 
to  the  court  or  its  commissioners  when  deem- 
ed necessary."  Thereupon  the  cause  was 
beard  at  the  October  term,  1812,  and  the 
lands  mentioned  in  the  pleadings  were  direct- 
ed to  be  sold,  and  F.  P.  Stanton,  Charles  D. 
McLean,  Marcus  B.  Winchester,  and  Jeptba 
Fowlkes  were  appointed  commissioners  to 
sell  the  lands  through  which  the  eastern  end 
of  Broadway  runs,  as  well  as  certain  other 
lands  not  necessary  to  be  mentioned.  The 
commissioners  made  a  report  to  the  succeed- 
ing term  of  the  court,  in  which  they  stated 
that  they  had  diylded  the  lands  through 
which  the  eastern  end  of  Broadway  runs 
into  four  tracts,  excluding  roads,  streets,  and 
sales  previously  made  by  McLemore;  and 
that  Willougbby  Williams  had  become  the 
purchaser  of  all  four  of  the  tracts,  the  first 
containing  441  acres,  the  second  205  acres, 
the  third  340  acres,  and  the  fourth  232^ 
acres.  This  report  was  accomplanied  by  a 
plat,  and  made  a  part  of  the  record,  show- 
ing the  exact  boundaries  of  the  four  differ- 
ent tracts  sold.  This  plat,  however,  has  been 
lost,  and  has  never  been  supplied.  The  re- 
port of  the  commissioners  was  approved,  and 
they  were  directed  to  execute  to  Willougbby 
Williams  a  deed  for  the  property  purchased 
by  him  at  said  sale;  and  accordingly,  on 
May  17,  1843,  the  four  commissioners  con- 
veyed to  Willougbby  Williams  the  four  tracts 
mentioned  in  their  report,  but  described  the 
land  as  one  entire  tract,  and,  among  other 
things,  designated  the  land  conveyed  as  be- 
ing "the  unsold  portion  of  the  Ft.  Pickering 
tract  of  land,  which  was  laid  off  and  con- 
veyed to  said  John  C.  McLemore  on  the  di- 
vision of  grant  No.  19,060,  subject  to  streets, 
roads,  and  sales  previously  laid  out  and 
made  by  said  McLemore,  which  sales  are  em- 
braced in  the  bounds  of  the  said  Ft  Picker- 
ing tract  as  hereinafter  described,  to  wit" 
Then  follows  a  particular  description  of  the 
land,  which  includes  the  entire  tract  owned 
by  McLemore  and  conveyed  by  mortgage  to 
the  Donelsons,  with  the  exception  of  the  208 
acres  theretofore  conveyed  by  John  C.  McLe- 
more to  the  railroad  company.  And  within 
the  boundaries  of  this  deed'  lies  the  entire 
strip  of  land  in  controversy,  east  of  Bayou 
Gayoso.  At  some  time  subsequent  to  this 
conveyance  from  the  commissioners  to  Wil- 
liams, he  seems  to  have  plotted  a  certain 
part  of  the  land  east  of  Bayou  Gayoso,  em- 
bracing a  part  of  Broadway  also  lying  east 
of  Bayou  Gayoso,  and  sold  lots  fronting  upon 
Broadway,  treating  it  as  roadway  in  his  sub- 
division. 

In  1868,  the  town  of  Ft  Pickering  became 
a  part  of  the  city  of  Memphis;  and  subse- 
quently certain  other  parts  of  Broadway,  east 


of  Bayou  Gsyoso,  became  a  part  ot  the  city 
of  Memphis.  The  city  did  some  work  upon 
Broadway  west  of  Bayou  Gayoso  at  different 
times,  beginning  in  1868.  For  the  most  part, 
however,  throughout  Its  entire  length,  it  re- 
mained vacant  and  unimproved  land,  with 
some  grading  done  for  a  railroad,  until  1871, 
when  General  Forrest  as  president  of  the 
Selma,  Marion  &  Memphis  Railroad  Company, 
entered  upon  the  strip  of  land,  and  did  ccmi- 
siderable  work,  preparing  it  for  a  railroad 
track.  This  road,  however,  became  financial- 
ly embarrassed,  and  in  1881  the  Memphis, 
Selma  &  Brunswick  Railroad  Company  en- 
tered upon  the  strip  of  ground,  and  did  work 
preparatory  to  laying  a  track;  and  In  1882, 
for  the  first  time,  a  railroad  track  was  com- 
pleted, along  the  entire  length  of  the  strip  of 
ground,  by  the  Kansas  City,  Ft  Scott  &  Mem- 
phis Railroad  Company,  as  the  successors  of 
the  Memphis,  Selma  &  Brunswick  Railroad 
Company.  From  that  time  until  this  bill  was 
field,  in  Decemt)er,  1889,  other  tracks  were 
placed  upon  Broadway,  and  there  was  litiga- 
tion between  these  various  railroad  companies 
and  the  city  of  Memphis,  each  claiming  title 
to  all  or  parts  of  this  strip  of  ground.  The 
heirs  of  John  C.  McLemore  appear  nevo:  to 
have  asserted  any  title  or  ownoshlp  to  any 
part  of  this  strip  of  ground  until  about  the 
time  the  bill  in  this  suit  was  filed.  The  Mem- 
phis &  Charleston  Railroad  Company  claimed 
to  have  become  the  owner  in  fee  of  the  entire 
strip  under  its  deed  from  the  hn  Grange  A 
Memphis  Railroad  Company,  made  in  1851, 
and  the  deed  of  the  state  of  Tennessee  con- 
veying its  intnest  in  the  property  to  the  Mem- 
phis  &  Charleston  Railroad  Company,  exe- 
cuted in  1852.  Willougbby  WlUiams  con- 
veyed, in  January,  1867,  a  one-fourth  interest 
in  this  entire  strip  to  Archibald  Wright  and 
Iiewis  B.  McKIssek,  and  upon  the  same  day 
entered  into  a  lease  with  Esau  Jones,  by 
which  he  leased  the  property  in  question  to 
Jones  for  a  period  of  seven  years  from  Janu- 
ary 1,  1867.  WlUoughby  Williams,  by  wiU 
probated  in  December,  1882,  devised  his 
"Memphis  &  Ft  Pickering  property,  and  any 
other  property  I  [he]  may  have  omitted  to 
mention  herein,"  to  his  executors,  to  be  sold, 
and  the  proceeds  to  be  equally  divided  among 
his  children.  Willougbby  Williams'  execu- 
tors, on  November  18,  1886,  conveyed  the 
property  in  dispute  to  Wallace  Pratt;  and 
Wallace  Pratt  conveyed,  on  Novembo'  14, 
1887,  to  the  Kansas  City,  Springfield  &  Mem- 
phis Railroad  Company.  On  Deceml>er  28, 
1867,  Willougbby  WUllams  entered  into  an 
agreement  with  the  heirs  of  John  C.  McLe- 
more, in  which  Williams  conveyed  to  McIjc- 
more's  heirs  certain  specified  property  Includ- 
ed within  the  boundaries  of  the  original  tract 
of  land  purchased  by  him  at  the  chancery 
sale,  but  south  of  and  entirely  apart  from  this 
100-foot  strip,  which  was  accepted  by  tiie  Mc- 
Lemore heirs  as  a  final  division  of  the  land 
mentioned  in  an  agreement  made  In  1869  be- 
tween Williams  and  McLonore^  and  tbereln 
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referred  to,  but  trUch  agreement  baa  not  been 
foond,  and  Its  contents  have  not  been  other- 
wise ascertained.  John  O.  McLemore  died  in 
1861.  Tbe  present  parties  complainant  are 
bb  grandcbUdren  and  great-grandchildren, 
many  of  whom  have  resided  since  tbe  death 
of  John  0.  McLemore  near  the  city  of  Mem- 
pbla  and  in  Shelby  county.  McLemore  hlm- 
aelf  resided  In  Memphis  until  1850,  when  he 
removed  to  California,  and  returned  to  Mem- 
phis in  1859,  and  remained  until  his  death  In 
1801.  The  proiierty  in  dispute  is  now  claimed 
Id  part  by  tbe  city  of  Memphis,  which  insists 
tbat  that  part  of  Broadway  west  of  Bayou 
Gayoso  has  been  a  public  street  since  the  or- 
iginal dedication  In  1840.  Tbat  part  of  tbe 
strip  lying  east  of  Bayou  Gayoso  Is  claimed 
In  part  by  the  city  of  Memphis  as  a  street, 
and  In  part  by  certain  railroad  companies 
which  have  from  time  to  time,  since  1881, 
placed  thereon  railroad  tracks,  under  agree- 
ments between  themselves  and  the  authorities 
of  the  city  of  Memphis.  It  is  conceded  that 
the  strip  of  ground  is  now  exceedingly  valu- 
able, and  tbat  Improvements  costing  hundreds 
of  thousands  of  dollars  were  placed  thereon 
prior  to  the  institution  of  tbe  present  suit,  and 
without  any  intimation  of  any  claim  upon  tbe 
part  of  the  heirs  of  John  C.  McLemore. 

We  do  not  think  that  the  title  to  the  Oi- 
tire  strip  of  ground  in  controversy  can  be 
rested  upon  the  assumption  that  it  all  must 
necessarily  be  in  Oie  heirs  of  John  C.  McLe- 
more or  that  the  title  to  the  entire  strip  was 
devested  ont  of  McI«more  nnder  the  same  pro- 
ceedings or  conveyances.  Upon  the  contrary, 
we  think  tbat  tbe  title  to  that  part  of  Broad- 
way west  of  Bayou  Oayoso,  and  lying  within 
the  boundaries  of  the  !W8-acre  tract  conveyed 
by  McLemore  to  the  railroad  company,  rests 
npon  entirely  different  proceedings  and  con- 
veyances from  tbat  part  of  Broadway  lying 
east  of  Bayou  Gayoso.  Tbe  title  to  the  for- 
mer mnst  be  traced  from  tbe  deed  of  John 
C.  McLemore  to  the  railroad  company  made 
In  1840;  and  the  title  to  the  latter  must  be 
traced  from  tbe  proceedings  in  the  chancery 
conrt  at  Franklin,  In  which  the  mortgages 
were  foreclosed  upon  tbe  tracts  of  land 
within  which  tbe  eastern  part  of  Broadway 
lies.  Tbe  deed  from  McLemore  to  the  rail- 
road comjHiny  In  1840  expressed  a  cash  con- 
sideration of  $25,000,  but  was  made  "subject 
to  certain  conditions,  reservations,  and  re- 
■trlctiona."  This  cash  consideration  was 
evidently  paid,  which  is  evidenced  not  alone 
by  the  recitation  in  tbe  deed,  but  it  Is  re- 
ferred to  both  in  tbe  correspondence  of  Mc- 
I^emore  and  of  tbe  president  of  the  rallrnad 
Company.  It  Is  true  tbat  tbe  railroad  com- 
pany agreed  to  bnlld  a  lateral  line  of  road, 
from  the  main  line  to  about  the  center  of 
this  20$-acre  tract  within  a  reasonable  tim'e 
ifter  tbe  execution  of  tbe  deed.  It  is  not 
necessary,  however,  to  determine  what  would 
be  the  respective  rights  of  tbe  parties  to  this 
tODveyance  upon  tbe  failure  of  the  railroad 
to  bolld  tbe  lateral  line  within  a  reasonable 


time.  However  this  may  be,  the  railroad 
was  not  buflt  within  a  reasonable  time,  or 
any  other  time,  by  the  La  Grange  &  Mem- 
phis Railroad  Company,  but  tbe  ground  was 
laid  out  as  a  town  site,  as  provided  in  the 
deed,  lots  were  sold,  and  the  proceeds  pre- 
sumably divided  In  accordance  with  tbe 
terms  of  the  deed;  certain  parts  of  the  tract 
were  designated  upon  the  map  as  streets, 
and  a  block  expressly  reserved  for  a  depot 
site,  as  provided  for  in  tbe  deed.  We  think 
it  clearly  appears  tbat  tbe  100-foot  strip 
from  this  depot  site  to  tbe  eastern  iMund- 
ary  of  tbe  208-acre  tract  was  Intended  as  a 
street  and  railroad  right  of  way  combined. 
Lots  were  fronted  upon  either  side  with  no 
other  outlet  than  upon  this  street.  The  con- 
tinuation westwardly  from'  the  depot  site  to 
the  river  is  plainly  marked  as  a  street,  and 
Is  of  the  same  width.  When  Ft  Pickering 
was  taken  Into  the  corporate  limits  of  Mem- 
phis, tbe  city,  as  early  as  1868,  exercised 
municipal  control  over  this  land  as  a  street, 
without  any  objection  upon  tbe  part  of  any 
one.  When  It  became  apparent  to  every  one 
that  the  railroad  would  not  be  built,  and 
could  not  possibly  be  built  by  the  La  Grange 
&  Memphis  Railroad  Company,  no  steps 
were  taken  to  recover  possession,  and  no 
claim  of  ownership  was  asserted  by  McLe- 
more or  anyone  claiming  under  him.  But 
whatever  tight  John  C.  McLemore  may  have 
had  to  regain  possession  of  this  part  of  the 
land  in  controversy  after  tbe  failure  of  tbe 
railroad  company  to  construct  this  lateral 
line  within  a  reasonable  time,  be  devested 
himself  of  all  ownership,  and  of  all  rights 
in  the  premises,  as  early  as  1859;  since  on 
the  15th  of  August  of  that  year  he  entered 
Into  a  deed  of  partition  with  certain  parties 
claiming  to  be  the  successors  in  interest  of 
the  La  Grange  &  Memphis  Railroad  Com- 
pany in  the  208-acre  tract  and  with  whom 
John  C.  McLemore  dealt  as  such  successors. 
In  this  deed  of  partition,  it  is  recited  that 
there  had  at  some  time  in  the  past  been  a 
division  of  the  unsold  part  of  the  208-acre 
tract  between  McLemore  and  the  railroad 
company,  which  McLemore  was  then  willing 
to  and  desired  to  ratify,  and  thereupon  cer- 
tain specified  lots  were  conveyed  by  Wickw- 
sham,  Scruggs,  and  others  who  claim  to  be 
the  successors  of  the  railroad  company  to 
Charles  D.  McLean,  with  tbe  consent  of 
McLemore,  as  bis  (McLemore's)  share  of  tbe 
unsold  portion  of  the  208-acre  tract;  and  he, 
in  turn,  conveyed  by  quitclaim  to  third  par- 
ties "all  tbe  rights,  title,  and  interest  or  es- 
tate, into  or  concerning  all  tbe  residue  of  tbe 
lots  and  lands  in  said  town  of  Ft  Pickering, 
which  he  now  has,  or  had  on  tbe  5th  day 
of  October,  184.'.,  or  thence  hitherto."  It  Is 
evident  that  this  deed  was  Intended  as  a 
final  settlement  of  all  the  interest  of  McLe- 
more remaining  in  tbe  208-acre  tract  under 
bis  deed  to  the  railroad  company  in  1840; 
and  It  is  equally  clear  that  he  fully  realized 
at  this  time  that  tbe  railroad  would  not  be 
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built  as  contemplated  In  said  deed  of  1810, 
since  he  obtained  title,  In  his  portion  of  the 
unsold  property  under  this  partition  deed,  to 
the  land  or  block  which  had  been  reserved 
under  the  terms  of  the  original  deed  for 
depot  purposes.  We  cannot  believe  that  he 
would  have  appropriated  to  bis  own  use  the 
grounds  set  apart  for  a  depot  If  be  at  that 
time  contemplated  the  completion  of  the 
railroad  as  originally  intended.  But  If  there 
Is  doubt  as  to  the  effect  of  this  deed  of  parti- 
tion upon  whatever  Interest  CoL  McLemore 
may  have  had  In  so  much  of  Broadway  as 
lay  west  of  Bayou  Gayoso,  and  within  the 
limits  of  the  208-acre  tract.  It  is  set  at  rest 
by  a  conveyance  which  he  made  to  C.  D.  Mc- 
I.«an  about  two  months  thereafter,  to  wit, 
on  the  Slst  of  October,  1859.  By  this,  for 
a  consideration,  valuable  In  part,  he  con- 
veyed to  McLean  in  fee  "all  the  rights,  titles, 
Interest,  and  claims"  he  had  "in  and  to  all 
lots,  lands,  depots,  grounds,  academy  lots 
as  set  apart  for  the  use  of  schools,  together 
with  all  lots  reserved  for  the  use  of  churches, 
all  rights  of  terry,  etc.,  together  with  aU 
other  rights  and  reservations,  belonging  to 
'said  McLemore,  situate  within  the  original 
limits  of  the  town  of  Ft  Pickering  as  sold 
and  conveyed  by  him  by  deed  dated  17th  day 
June,  1840,  containing  208  acres  more  or 
less."  We  therefore  hold  that  by  these 
two  deeds  the  ancestor  of  complainants  de- 
vested himself  of  all  interest,  direct  or  indi- 
rect, immediate  or  remote,  in  every  portion 
of  this  particular  tract,  and  that,  indei)end- 
ent  of  other  considerations  which  of  them- 
selves would  be  sufficient  to  repel  the  com- 
plainants, the  bill  must  fail  in  so  far  as  It 
seeks  to  establish  rights  therein,  and  that 
the  chancellor  was  right  In  so  decreeing. 

In  the  consideration  of  the  ownership  of 
the  title  to  the  remaining  portion  of  Broad- 
way, we  are  confronted  at  the  threshold  with 
a  question  as  to  what  was  the  character  of 
the  Interest  acquired  by  the  La  Grange  & 
Memphis  Railroad  Company  to  that  part  of 
the  right  of  way  east  of  Bayou  Gayoso,  un- 
der the  conveyance  by  John  C.  McLemore 
made  in  1840.  We  observe,  in  passing,  that 
the  reservation  to  McLemore  In  the  mortgage 
to  the  Donelsons  only  gave  him  the  power  to 
sell,  or  contract  to  sell,  parts  of  the  mortga- 
ged premises,  for  the  purpose  of  discharging 
the  debts  secured  thereunder.  When  he  ex- 
ecuted his  deed  to  the  railroad  company.  In 
1840,  for  the  208-acre  tract  the  title  to  which 
Avas  in  blm  by  quitclaim  deed  from  the  Don- 
elsons, he  undertook  to  convey  to  the  rail- 
road company  the  right  of  way  over  any 
other  lands  owned  by  him  which  might  be 
needful  in  the  construction  of  the  railroad 
line  from  the  main  line  of  road  to  the  208- 
acre  tract.  Clearly,  the  purpose  of  this  con- 
veyance of  a  right  of  way  over  the  remain- 
ing portions  of  the  land  owned  by  McLemore, 
but  under  mortgage  to  the  Donelsons,  was 
not  so  much  the  paying  of  the  mortgage  as 
:lt  was  to  develop  and  make  valuable  the  20S- 


acre  tract  when  it  should  have  been  laid  out 
as  a  town  site  and  the  railroad  constructed 
to  It  We  cannot  construe  the  language  of 
the  deed  to  convey  anything  more  than  an 
easement  over  the  mortgaged  lands  to  the 
railroad  company,  which  was  subject  to  be 
defeated  by  abandonment  or  voluntary  sur- 
render to  the  owner.  The  clause  in  the  deed 
making  the  grant  has  been  set  out  In  an 
early  part  of  this  opinion.  It  was  very  gen- 
eral, and  In  terms  only  purported  to  convey 
an  easement  "A  grant  of  a  right  of  way 
to  a  railroad  company  is  the  grant  of  an 
easement  merely,  and  the  fee  remains  In  the 
grantor."  Jones,  E^sem.  |  211;  citing  Rail- 
way Co.  T.  Gelsel,  119  Ind.  77,  21  N.  E.  470; 
Jones  V.  Van  Bochove,  103  Mich.  98,  61  N. 
W.  342;  Raihroad  Ca  v.  Frost,  147  Mass.  121. 
16  N.  E.  773;  Flaten  v.  City  of  Moorhead.  01 
Mhm.  &18,  68  N.  W.  807,  10  Lu  R.  A.  195: 
Williams  V.  Railway  Co.,  50  Wis.  71,  5  N.  W. 
482;  Robinson  v.  RaUroad  Co.,  58  Vt  426, 
10  Atl.  522.  The  nature  of  an  easement  for 
railroad  right  of  way  purposes.  Is  so  clearly 
stated  in  Railway  Co.  v.  Telford's  Ex'rs,  89 
Tenn.  293,  14  S.  W.  776,  that  we  cannot 
hope  to  add  anything  to  what  has  there  been 
said. 

In  considering  the  foreclosure  proceedings 
In  the  chancery  conrt  at  Franklin,  In  which 
the  land  through  which  this  right  of  way  ex- 
tended was  sold,  we  do  not  think  that  we 
are  warranted  in  looking  outside  of  the  pro- 
ceedings and  the  deed  of  the  commissioners, 
executed  In  obedience  to  the  decree  of  the 
court  in  that  case,  to  Indulge  presumptions 
favorable  to  the  contentions  of  parties,  after 
the  lapse  of  nearly  half  a  century,  whoi  to 
do  so  would  be  contrary  to  the  recitals  found 
In  the  deed,  and  which  seemed  to  have  been 
accepted  and  acted  upon  by  the  purchaser 
imder  the  deed  and  certainly  not  contradict- 
ed or  denied  by  the  former  owner.  It  Is  true 
Mr.  Stanton,  one  of  the  commissioners  noak- 
ing  the  sale,  in  a  deposition  of  remarkable 
intelligence  and  fairness,  says  the  commis- 
sioners did  not  sell  this  strip  of  gronnd; 
but  this  statement  is  not  borne  out  by  the 
natural  implication  from  the  deed  and  report 
made  by  them.  We  think  that  the  only  safe 
course  is  to  construe  the  proceedings  and  the 
deed  made  In  the  pursuance  thereof  accord- 
ing to  the  legal  import  contained  in  the  lan- 
guage of  the  chancery  proceedings  and  the 
deed  of  the  commissioners. 

The  foreclosure  proceeding  was  instituted 
in  1842;  and,  under  the  decree  of  the  court. 
commissioners  were  appointed  to  sell  all  of 
the  remainder  of  the  property  embraced  In 
the  mortgage  to  the  Donelsons,  and  remain- 
ing unsold.  McLemore  was  required  In  his 
answer  to  state  what  portions  of  the  land 
he  had  sold,  and,  while  specifying  consider- 
able property  which  he  had  disposed  of,  he 
made  no  mention  in  his  answer  of  having 
sold  or  conveyed  any  strip  of  land  to  the 
railroad  company  for  right  of  way  purposes. 
The  decree  of  the  court,  the  r^jiort  of  the 
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commlHlonera,  and  the  pleadings  made  no 
reference  to  any  such  sale  or  right  of  way. 
The  commissioners  sold  the  land  through 
which  the  right  of  way  ran,  after  having 
subdivided  it  Into  four  tracts.  No  mention 
was  made  or  any  reservation  except  sales 
previously  made  and  the  streets  and  roads. 
Willougbhy  Williams  having  been  the  suc- 
cessful bidder  for  each  of  the  four  tracts, 
tlie  commissioners  executed  to  him  a  deed, 
describing  the  property  as  one  tract.  Instead 
of  describing  separately  each  of  the  four  lots 
into  which  the  tract  bad  been  divided.  This 
deed  was  made  "subject  to  streets,  roads, 
and  sales  previously  laid  out  and  made  by 
said  McIiCmore."  But  clearly  this  reserva- 
tion Is  not  sufficient  to  exclude  the  fee  to 
any  unsold  part  of  the  land,  but,  at  most, 
conveyed  the  fee  subject  to  the  right  of  way 
or  easement  in  favor  of  the  railroad  com- 
pany. And  we  do  not  think  that,  when  this 
easement  was  abandoned  or  otherwise  lost, 
the  fee  reverted  to  the  former  owner.  Instead 
of  to  the  purchaser  under  the  chancery  sale, 
claiming  through  the  deed  of  the  commission- 
ers executed  to  him.  It  appears,  as  has  been 
stated,  that  there  was  a  map,  accompanying 
the  report  of  the  commissioners,  showing 
definitely  the  boundaries  of  each  of  the  four 
lots  into  which  the  tract  had  been  divided 
previous  to  the  sale;  but  this  map  has  been 
lost  and  all  efforts  to  supply  It  have  failed; 
and.  In  the  absence  of  this  map,  we  do  not 
think  that  the  proceedings  or  the  deed  war- 
rant the  presumption  that  the  strip  of  ground 
embracing  the  right  of  way  was  excepted 
from  the  sale,  regardless  of  what  the  inten- 
tion of  the  commissioners  may  have  been  at 
tlie  time  the  sale  was  made.  To  hold  that 
the  fee  to  this  strip  of  ground  was  excluded 
from  the  sale,  and  from  the  deed  executed 
by  the  commissioners  in  obedience  to  the  or- 
ders of  the  court,  would  be  to  contradict  the 
language  of  the  deed  and  of  the  decree,  as 
wen  as  the  legal  import  thereof.  The  effort 
has  been  made,  in  argument,  to  demonstrate 
that  the  fee  to  this  right  of  way  must  Iiave 
been  excluded  in  the  sale,  by  calculations 
Intended  to  prove  that  to  include  the  ground 
embracing  the  right  of  way  would  result  in 
embracing  a  larger  acreage  than  was  sold; 
but  we  think  that  this  result  is  obtained  by 
too  many  suppositions  and  hypotheses  to 
overtnni  the  plain  language  of  the  deed,  and 
the  legal  results  flowing  from  the  proper  In- 
terpretation of  its  terms.  As  we  have  said. 
It  is  clear  that  the  railroad  company  only 
acquired  an  easement  over  the  lands  east  of 
Bayon  Uayoso  under  the  deed  of  1840;  and 
it  Is  equally  clear  that  under  the  terms  of 
the  decree  of  sale  and  the  commissioners' 
deed  thereunder  to  Willoughby  Williams,  in 
1S13,  he  acquired  all  the  rights  in  the  fee 
'Which  were  then  possessed  by  McLemore, 
anbject,  possibly,  to  this  easement  of  the 
railroad  company.  Therefore,  if  the  ease- 
ment was  lost  or  abandoned  by  the  railroad 
tompany,  there  was  nothing  to  revert  to  Mc- 


Lemore; but  the  title  of  Williams  became 
free  from  the  easement  theretofore  existing. 

It  Is  next  insisted  that  this  purchase  by 
Williams  under  the  chancery  proceedings  was 
really  for  the  benefit  of  McLemore,  and  that 
therefore  be  held  the  title  in  trust  for  Mc- 
Lemore, and  not  for  himself.  There  are  cir- 
cumstances developed  in  the  record  which 
do  indicate  that  there  was  some  kind  of  an 
arrangement  or  understanding,  between  Wil- 
liams and  McLemore,  by  which  Williams  rec- 
ognized the  fact  that  McLemore  had  some 
Interest  in  some  part  of  the  lands  conveyed 
to  him  by  the  commissioners;  but  whether 
this  arrangement  was  made  prior  to  the  sale 
at  which  Williams  became  the  purchaser,  or 
whether  it  was  later.  Is  not  In  any  way  in- 
dicated in  the  record;  nor  does  it  appear 
whether  Mcl^more  secured  any  Interest  In 
this  particular  tract  through  which  this  right 
of  way  ran  at  the  time  of  the  chancery  sale 
or  any  other  time.  But  certainly  there  is  not 
suQiclent  evidence  in  the  record  to  Justify,  na 
in  holding  that  Williams  purchased  this  prop- 
erty under  foreclosure  proceedings  for  the  use 
and  benefit  of  McLemore.  And,  for  another 
reason,  the  heirs  of  John  O.  McLemore  could 
not  have  bad  any  interest  In  this  property, 
after  18«7,  under  any  agreement  with  Wil- 
liams, since  we  find  in  the  record  that  in 
that  year  a  settlement  was  made  between 
Williams  and  McLemore's  heirs,  and  this  set- 
tlement refers  to  a  prior  agreement  between 
WllUams  and  McLemore,  the  contents  of 
which,  howerer,  are  not  known;  and  In  this 
agreement,  made  In  IHBl,  certain  specified 
lands  are  conveyed  by  Williams  to  the  heirs 
of  John  C.  McLemore,  and  it  concludes  with 
the  following:  "This  agreement  Is  entered 
into  and  accepted  by  the  said  heirs  of  John 
C.  McLemore,  deceased,  and  the  said  Wil- 
liams, as  a  final  division  of  the  land  men- 
tioned In  the  agreement  of  said  Williams  and 
McLemore,  which  Is  hereby  referred  to." 

The  lands  conveyed  In  this  agreement  ts 
the  McLemore  heirs  are  situated  wholely  out- 
side of  the  lands  through  which  Broadway 
extends,  and  the  agreement  was  executed  in 
the  latter  part  of  the  same  year  in  which 
Williams  had  claimed  title  to  all  of  Broad- 
way, and  had  conveyed  a  one-fourth  interest 
to  Wright  and  McKissek,  and  entered  Into  a 
lease  with  one  Jones  for  a  period  of  seven 
years  from  January  1, 1867.  What  the  agree- 
ment between  Williams  and  McLemore  was, 
this  record  wholly  falls  to  show;  but  what- 
ever it  was,  it  was  finally  ended  by  the  set- 
tlement made  In  18B7,  above  referred  to. 
It  Is  true  that  this  agreement  was  not  sign- 
ed by  the  McLemore  heirs,  but  by  CL  D. 
McLean  for  them;  and  we  refer  to  It  because 
he  probably  had  a  more  intimate  knowledge 
of  the  affairs  of  John  0.  McLemore  than  did 
the  heirs;  he  having  been  the  confidential 
friend  and  adviser  of  John  O.  McL«more 
through  a  long  period  of  time,  beginning  as 
early  as  1840,  and  from  1830  to  1859  was 
the  representative  of  McLemore  in  all   his 
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business  matters  In  Memphis.  But  upon  the 
same  day  the  helra  of  McLemore  did  execute 
an  agreement,  in  substance  the  same,  which 
referred  to  the  prior  agreement  between  Mc- 
Lemore  and  WUllams  as  being  dated  Febru- 
ary 4, 1859;  and  this  agreement,  signed  by  the 
McLicmore  heirs,  contains  the  following  reci- 
tation: "This  partition  and  agreement  is  a 
Unal  and  complete  division  of  the  lands  and 
settlement  of  all  accounts  relating  to  the 
same,  and  to  the  said  agreement  between  the 
said  Williams  and  John  O.  McIiCmore,  Sr., 
of  date  February  4th,  A.  D.  1859."  It  Is  in- 
sisted that  the  defendants  are  estopped  to  rely 
upon  the  title  derived  from  Williams,  be- 
cause in  a  former  litigation,  to  which  the 
heirs  of  McLemore  were  not  parties,  certain 
of  the  defendants  In  this  cause  denied  the 
Williams  title  in  their  unsworn  answers. 
We  might  omit  any  discussion  upon  this 
point  by  calling  attention  to  the  fact  that  the 
complainants  In  this  case  must  establish  title 
in"  themselves  before  they  can  recover,  re- 
gardless of  what  the  defenses  of  the  defend- 
ants may  be.  J^toppel  can  never  be  invok- 
ed to  establish  facts,  but  may  only  be  used 
to  prevent  parties  from  relying  upon  facts 
which  do  exist.  In  this  character  of  litiga- 
tion, the  defendants  may  be  estopped  from 
establishing  certain  facts;  but  the  complain- 
ants cannot  use  this  to  assert  that  those  facts 
do  not  exist  when  the  record  shows  that  they 
do  exist,  and  which  are  necessarily  brought 
out  by  the  complainants  In  their  efTorts  to  es- 
tablish their  title. 

We  do  not,  however,  deem  It  necessary  to 
rest  our  decision  alone  upon  this  view  of  the 
question.  We  do  not  think  that  the  facts 
disclosed  by  the  record  create  an  estoppel 
against  any  of  the  parties  to  this  record.  It 
appears  that  In  June,  18iJU,  the  executors  of 
Williams  Instituted  suit  against  the  Kansas 
Uty  Company,  the  Memphis  &  Charleston 
Railroad,  and  the  heirs  of  McKIssek  and 
Wright,  setting  up  title  to  Broadway,  and  de- 
raignlng  title  from  McLiemore  under  the 
mortgages,  chancery  sale,  and  deed  of  the 
commissioners  to  Williams.  The  Memphis  A 
Charleston  Railroad  Company  filed  an  nn- 
sworu  answer,  only  tigned  by  its  counsel,  tn 
which  WlUiams'  title  was  denied,  and  Its 
title  under  the  deed  from  the  La  Grange  & 
Memphis  Railroad  Company,  made  in  1851, 
sought  to  be  established.  The  Kansas  City, 
SprlngHeld  Sc  Memphis  Railroad  Company 
also  hied  an  answer,  which  has  been  lost, 
and  never  supplied.  The  heirs  of  Archibald 
Wright  filed  an  answer  and  cross  bill,  In 
which  they  set  up  title  to  an  nndivlded  one- 
fourth  interest  in  Broadway  nndo*  the  deed 
of  McKIssek  and  Wright,  made  in  1867. 
Thereupon  the  Kansas  City,  Springfield  & 
Memphis  Railroad  Company  and  the  Mem- 
phis &  Charleston  Railroad  Company  filed 
separate  answers  to  this  cross  bill,  which 
were  also  merely  signed  by  counsel,' and  un- 
sworn to.  And  It  Is  the  allegations  contained 
In  these  answers  which,  it  is  claimed,  estop 


them  in  the  present  case.  The  answer  of  the 
Kansas  (Sty  Company  is  rested  largely  upon 
a  denial  of  the  Wright  and  McKIssek  title, 
limitations,  and  laches.  The  Memphis  & 
Charleston  Railroad  Company,  in  its  answer, 
did  deny  the  validity  of  the  WllUanas  title, 
and  did  recite  many  of  the  contentions  now 
made  by  the  complainants  in  this  case.  We 
think,  however,  that  these  pleadings  were 
conclusions  of  law  concerning  the  title,  rath- 
er than  a  statement  of  facts  deliberatdy 
made  with  due  knowledge.  There  Is,  how- 
ever, no  element  of  estoppel  In  pals,  for  the 
reason  that  the  complainants  not  only  were 
not  misled  or  placed  in  any  dltTerent  situation 
on  account  of  these  facts,  but  seem  to  have 
derived  benefit  therefrom,  by  seeking  to  set 
up  many  of  the  same  facts  in  the  present 
suit,  for  the  purpose  of  insisting  upon  title 
in  themselves.  Unless  they  were  prejudiced 
by  tlie  conduct  of  some  of  the  defendants, 
they  cannot  set  up  estoppel  to  prevent  the 
real  facts  being  shown  in  the  present  case. 
It  is  only  by  Invoking  the  doctrine  of  judicial 
estoppel  that  the  question  la  entitled  to  se- 
rious consideration. 

The  law  of  Judicial  estoppel  Is  firmly  es- 
tablished in  this  state,  and  may  be  Invoked 
by  any  one,  regardless  of  whether  any  rights 
have  been  prejudiced  by  the  conduct  of  some 
one  else  which.  It  is  claimed,  constitutes  the 
estoppel.  The  poUcy  of  the  law  will  not 
permit  any  one  to  gainsay  what  he  has  de- 
liberately sworn  to  in  the  course  of  a  Judicial 
proceeding.  The  doctrine  is  thus  stated  In 
the  leading  case  of  Hamilton  v.  Zimmerman, 
6  Sneed,  48:  "This  doctrine  Is  said  to  have 
Its  foundation  in  the  obligation  under  which 
every  man  Is  placed  to  speak  and  act  accord- 
ing to  the  truth  of  the  case,  and  In  the  policy 
of  the  law  to  suppress  the  mischiefs  from  the 
destruction  of  all  confidence  in  the  taiter- 
course  and  dealings  of  men,  if  they  were 
allowed  to  deny  that  which  by  their  solemn 
and  deliberate  acts  they  have  declared  to 
be  true.  And  this  doctrine  applies  with  pe- 
culiar force  to  admissions  or  statements  made 
under  the  sanction  of  an  oath,  in  the  course 
of  Judicial  proceedings.  The  chief  security 
and  safeguard  for  the  purity  and  efficiency  of 
the  administration  of  Justice  is  to  be  found 
in  the  proper  reverence  for  the  sanctity  of 
an  oath."  But,  In  the  same  case,  we  find 
the  following  exceptions  to  the  general  rule, 
thus  stated:  "Admissions  or  declarations 
made  in  pals  are  often  entitled  to  little  or  no 
consideration,  because  made  Inconsiderately, 
or  In  ignorance  of  the  facts,  or  not  correctly 
understood  or  reported.  And  even  when 
made  with  more  deliberation,  and  under  oath, 
it  may  be  made  to  appear  that  they  were 
made  inconsiderately  or  by  mistake;  and,  if 
this  be  so,  the  party  ought  certainly  to  be  re- 
lieved from  the  consequences  of  his  error." 
We  do  not  think  that  the  unsworn  pleadings 
In  this  record  come  within  the  rule  of  law, 
which  is  Intended  to  suppress  fraud  and  to 
prohibit   the   deliberate   shifting  of  position 
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to  suit  the  exlgendee  of  each  partlcnlar  case 
tbat  may  arise  concerning  the  subject-matter 
tn  controversy.  In  this  case,  It  Is  claimed 
tbat  the  statements  made  In  the  former  plead- 
ings were  not  made  considerately,  and  with 
a  due  Imowledge  of  facts,  and  that  a  fnr- 
tber  examination  of  the  subject-matter  has 
M  to  a  wholly  dllferent  conclusion.  We  are 
aatlsUed  that  any  statement,  concerning  the 
title  to  Broadway,  which  may  have  been 
made  on  behalf  of  any  of  the  various  Inter- 
ests In  the  various  litigations  which  have 
arisen,  from  time  to  time,  concerning  this 
property,  could  not  l>e  more  than  the  ezpres- 
tfon  of  an  opinion,  and  that  no  statement  can 
be  said  to  have  been  made  so  considerately, 
and  with  such  knowledge  of  the  facts,  as  to 
estop  the  parties.  This  property  has  been  a 
frnltfnl  source  of  litigation  for  a  great  num- 
ber of  years,  and,  from  an  examination  of 
tbe  Immense  record  in  this  cause,  we  are  not 
prepared  to  apply  a  rule  of  law.  Intended  to 
prevent  injustice,  to  snch  a  complicated  state 
of  facts  as  is  shown  to  have  existed  concern- 
ing the  title  to  this  particular  property.  Hav- 
log  concluded  that  the  heirs  of  John  O.  Mc- 
Lemore  had  no  title  to  any  of  the  land  in 
controversy  when  this  suit  was  Instituted,  we 
do  not  deem  It  necessary  to  discuss  or  decide 
any  of  the  other  questions  raised  on  the  rec- 
ord, and  therefore  limit  our  decision  to  the 
single  point  tbat  there  Is  "no  title  In  tbe  com- 
plainants.'* 

Hie  decree  of  the  chancellor  to  accordingly 
afflrmed,  -with  costs. 


OONNBCmCUT  MUT.   LIFE   INS.    CO.   T. 
DUNSCOMB  et  al. 

(Sapreme  Court  of  Tennessee.    May  26,  1902.) 

UMTTATIONS  —  COtliATBRAI,    SECUKITT— PRB- 
SDMPTION    OF    PAYMENT— EXTINCT    COR- 
PORATION—RIGHT  TO  ASSETS. 

1. 'Where  a  policy  on  the  life  of  a  debtor  is  ! 
iaraed,  payable  to  his  creditor  to  the  amount 

of  Us  debt  to  it,  the  creditor  has  a  right  to  the  : 
ioBorance,    to   the    amount   of    the    debt,    as 
against  the  debtor's  representatives,  though  the 

debt  ia  barred  by  limitations,  even  if  the  policy  j 

ia  given  to  creditor  as  collateral,  and  not  as  . 

abiolute  payment.  ' 

2.  The  presumption  of  payment  from  lapse  of  i 
time  may  be  rebutted  by  proof  that  the  debtor  ! 
wu  not  in  condition  to  pay,  or  by  other  evi-  I 
deace  satisfying  the  court  that  the  debt  is  still  ' 
dne. 

3.  The  plea  of  payment  admits  the  debt,  and  ; 
pots  on  tne  pleader  proof  of  payment. 

4.  Though  the  charter  of  a  bank  expired  and 
time  for  setting  its  affairs  has  expired,  so  that  i 
it  has  become  extinct  as  a  corporation,  its  ; 
debts  behig  paid,  its  assets  belong  to,  and  may  ; 
be  collected  by,  its  stockholders  or  tWr  repre-  I 
•entatlTes.  I 

Appeal  ftom  chancery  conrt,  Shelby  coun- 
ty; F.  H.  HeiskeU,  Judge. 

Bin  of  Interpleader  by  the  Connecticut  Mu- 
tual Life  Insurance  Company  against  J.  S. 
Dnnsoomb,  administrator,  and  others.  From 
tbe  decree,  certain  defendants  appeaL  Af- 
Inned. 


Hudson  Cary  and  R.  P.  Gary,  for  appel- 
lants.   (Panels  Fentress,  for  appellee. 

WILKES,  J.  The  De  Soto  Bank  of  Mem- 
phis was  on  March  16,  1881,  an  Incorporated 
bank  under  the  laws  of  the  state  of  Tennes- 
see. Its  charter  expired  by  limitation  on 
March  20,  1883,  but  under  our  statute  it  con- 
tinued to  exist  for  five  years,  or  until  March 
20,  1888,  for  the  purpose  of  settling  Its  busi- 
ness, disposing  of  Its  property,  and  dividing 
Its  capital  stock;  and  on  the  20th  of  March, 
1888,  it  became  extinct  On  March  6,  1870, 
Ben  K.  Pullen  applied  to  complainant  for  in- 
surance ou  his  life,  and,  in  accordance  with 
the  application,  complainant  on  March  8, 
1870,  issued  Its  policy  No.  101,367,  for  $5,000, 
payable  "to  the  order  of  tbe  De  Soto  Bank 
of  Memphis,  Tennessee,  to  the  amount  of  the 
Insured's  Indebtedness  to  said  bank;  the  bal- 
ance. If  any,  to  his  legal  representatives." 
On  February  28,  1881,  the  De  Soto  Bank  was 
the  holder  of  the  following  notes  made  by 
Ben  K.  PuUen: 

One  dated  March  7,  1874,  for |241  83 

One  dated  March  8,  1876,  for 153  39 

One  dated  March  8,  1876,  for 160  74 

One  dated  March  8,  1877,  for 148  04 

One  dated  March  8,  1878.  for 148  04 

One  dated  March  8,  1879,  fw 189  67 

Making  a  total,  exclusive  of  Inter- 
est, of  1982  71 

On  said  date  (February  28,  1881)  the  De 
Soto  Bank,  In  writing,  surrendered  said  poli- 
cy No.  101,867  to  complainant  and  in  this 
surrender  Pullen  Joined.  The  consideration 
for  the  surrender  was  the  Issuance  of  paid-up 
policy  No.  161,122,  for  $1,G27,  payable  "to  the 
De  Soto  Bank  of  Memphis,  Tenn.,  to  the 
amount  of  the  Insured's  Indebtedness  to  said 
bank;  balance,  if  any,  payable  to  the  insur- 
ed's legal  representatives."  Pullen  died  Ju- 
ly 16,  1900.  At  the  time  of  the  legal  death 
of  the  bank,  Its  stock  was  owned  by  four  In- 
dividuals, as  follows:  By  James  Elder,  |50,- 
000;  by  W.  H.  Wood.  |50,000;  by  Jno.  B. 
Leech,  $70,000;  by  S.  H.  Dunscomb,  $65,000. 
The  wills  and  letters  of  administration  show 
that  all  these  parties  died  prior  to  1900. 
Their  legal  representatives  on  December  19, 
1900,  filed  a  bill  In  the  Shelby  chancery  court 
seeking  to  enforce  the  collection  from  com- 
plainant therein  of  said  paid-up  policy  No. 
161,122.  On  January  3,  1901,  complainant 
filed  this  bill,  as  one  of  interpleader,  and  en- 
joined the  prosecution  of  tbe  first  suit  To 
this  bill  the  rival  claimants  of  the  fund  made 
answer,  and  the  chancellor,  upon  the  hearing, 
decreed  in  favor  of  the  bank's  stockholders 
or  their  representatives.  The  heirs  of  Ben 
K.  Pullen  and  the  administrator  bring  the 
case  here  by  appeal,  and  assign  errors. 

The  first  and  second  assignments  of  error 
are  based  upon  the  assumption  that  the  chan- 
eellor  held  the  notes  executed  by  Pullen  were 
not  barred  by  the  statute  of  limitations,  or 
that  they  could  not  be  presumed  to  be  paid, 
from  the  lapse  of  time.    The  decree  of  the 
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chancellor  doas  not  recite  or  show  that  It  Is 
baaed  upon  any  theory  of  this  kind,  but  1b 
based  upon  a  different  Idea,  but  which,  to 
some  extent.  Involves  the  questions  In  these 
assignments.  The  questions  really  adjudged 
by  the  chancellor  are  that  the  bill  was  prop- 
erly filed  as  a  bill  of  interpleader,  and  that 
the  representatives  of  the  stockholders  of  the 
expired  bank  were  entitled  to  the  proceeds 
of  the  insurance  policy.  As  to  the  first  of 
these  propositions,  there  Is  and  can  be  no  se- 
rious controversy,  and  the  last  proposition  Is 
raised  by  the  third  and  fourth  assignments 
of  error.  Incidentally,  however,  we  must 
notice  the  matters  presented  on  the  first  two 
assignments.  It  la  proper  to  note  In  the  oat- 
set  that  this  Is  not  a  suit  on  the  notes  of 
Pulleu,  to  enforce  their  collection.  The  de- 
fense of  the  statute  of  limitations,  and  pre- 
sumption as  to  payment  as  to  them,  is  not, 
therefore,  raised,  and  cannot  be,  in  tills  auit, 
as  a  defense  to  them,  and  the  notes  are  only 
important  so  far  as  Qiey  bear  upon  the  ques- 
tion of  the  right  of  the  bank  or  its  represent- 
atives to  the  proceeds  of  the  policy.  It  wlU 
be  conceded  at  once  that  the  insurance  com- 
pany could  not  Interpose  any  defense  of  the 
statute  of  limitations,  or  presumption  of  pay- 
ment, to  a  suit  upon  Its  policy.  The  right 
of  action  against  it  on  the  policy  did  not 
accrue  until  the  death  of  PnUen.  In  1900. 
The  policy  is  payable  to  the  bank  direct  to 
the  extent  of  Pullen's  indebtedness  to  it;  and 
the  bank  had,  therefore,  an  Insurable  inter- 
est In  Pullen's  life  when  the  policy  was  tak- 
en out,  and  afterwards,— in  any  event,  while 
the  debts  were  subsisting.  The  record  leaves 
the  matter  in  some  doubt  as  to  the  terms 
upon  which  the  bank  held  this  policy;  that 
is,  whether  as  an  absolute  payment  of  Pul- 
len's indebtedness,  or  as  collateral  security 
for  the  same.  On  March  30, 1900,  3.  S.  Duns- 
comb  wrote  to  Ben  K.  PuUen,  saying:  "I 
find  amongst  my  father's  papers  a  memoran- 
dum of  a  policy  he  has  on  your  life.  I  would 
like  to  know  the  full  history  of  it."  On  April 
27th  Pullen  answered  that  he  had  given  the 
De  Soto  Bank  a  policy  on  his  life  as  a  sort 
of  Indemnity  against  loss  in  case  of  his 
death,  and  he  further  states  that  in  the 
course  of  time  his  inability  to  pay  premtoms 
had  doubtless  caused  it  to  lapse.  Now,  in 
either  event  the  bank  could,  other  things  be- 
ing out  of  the  way,  recover  upon  the  policy, 
as  it  bad  an  insurable  interest,  to  the  extent 
of  Its  debt.  In  Pullen's  life.  In  the  case  of 
Rawls  V.  Insurance  Co.,  27  N.  Y.  282,  Si  Am. 
Dec.  280,  Rawls  had  procured  a  policy  for 
$5,000  on  the  life  of  Fish,  payable  to  Rawls 
himself.  Among  other  defenses,  the  compa- 
ny pleaded  that  Rawls  had  no  Insurable  in- 
terest in  the  life  of  Fish,  and  that  any  debt 
due  from  Fish  to  Rawls  had  long  since  been 
barred  by  the  statute.  It  was  shown  that 
Itawls  had  a  valid  debt  when  the  policy  was 
issued,  and  the  court  held:  "Regarding  the 
policy  in  this  case  as  substantially  a  con- 


tract of  indemnity  against  the  loss  of  the 
plaintiff's  debt,  and  that  as  an  Interest  was 
required  to  support  its  Inception,  a  continu- 
ance of  that  Interest  Is  essential  to  Its  per- 
petuity, there  was  no  pretense  that  the  debt 
or  any  part  of  it  had  been  paid.  All  that 
the  case  showed  was  that  the  statute  of  lim- 
itations bad  apparently  run  against  the  de- 
mand of  the  plaintitr  at  the  death  of  Fish. 
But  suppose  the  statute  had  attached;  the 
interest  of  the  plaintiff,  as  a  creditor.  In  the 
continuation  of  the  life  of  his  debtor,  had  not 
ceased  entirely.  The  debt  was  not  extin- 
guished as  in  a  case  of  payment  It  might 
be  renewed  by  a  new  promise,  and,  Indeed, 
without  such  promise,  and  be  enforced  by 
action,  unless  the  defense  of  the  statute  was 
directly  interposed.  It  Is  not  a  legal  pre- 
sumption that  when  the  statute  of  limitations 
has  once  run  the  debtor  will  refuse  to  revive 
the  debt  by  a  new  promise,  or  Interpose  the 
defense  of  the  statute  In  an  action  to  recover 
It"  A  leading  case  upon  the  question  is 
Dalby  v.  Assurance  Co.,  80  B.  C.  L.  364, 
where  It  Is  held  that  "where  a  policy  effect- 
ed by  a  creditor  on  the  life  of  his  debtor  Is 
valid  at  the  time  It  la  entered  Into,  the  cir- 
cumstance of  the  Interest  of  the  assured  In 
such  life  ceasing  before  the  death  does  not 
Invalidate  it"  This  case  Is  dted  approving- 
ly In  Olmsted  t.  Keyes,  85  N.  Y.  586.  In 
Curtlss  T.  Insurance  Co.,  90  Oal.  249,  27  Pac. 
211,  25  Am.  St  Rep.  114,  It  was  contended 
tliat  the  claim  of  the  creditor  was  barred  by 
the  statute  of  limitations  at  the  time  of  the 
death  of  the  debtor,  and  that  therefore  the 
creditor  bad  no  insurable  interest  and  could 
not  recover.  The  court  held:  "A  debt  even 
though  not  legally  collectible,  by  reason  of 
the  bar  of  the  statute,  gives  an  Insdrable 
interest"  "The  fact  that  the  debtor  may 
be  armed  with  a  legal  defense  against  the 
creditor  does  not  destroy  the  insurable  Inter- 
est of  the  latter  in  the  life  of  the  former. 
The  debtor  may  be  an  infant  and  yet  the 
fact  that  the  plea  of  Infancy  might  be  Inter- 
posed would  not  make  the  life  policy  In  fa- 
vor of  his  creditors  void.  If  the  debt  be  bar- 
red by  the  statute  of  limitations  It  neverthe- 
less constitutes  an  Insurable  Interest"  In- 
surance Co.  V.  Hennessy,  39  &  0.  A.  632, 
89  Fed.  64.  The  same  rule  Is  stated  with 
equal  clearness  In  1  May,  Ins.  (8d  Ed.)  t  106. 
But  if  we  treat  the  policy  m  only  a  collateral 
security,  and  not  the  absolute  pr(^>erty  of  the 
bank,  what  are  the  rights  of  the  parties? 
"Whenever  collateral  security  is  g;lven  for  a 
debt,  the  collateral  will  continue  as  a  se- 
curity until  the  debt  is  satisfied,  unless  b«th 
parties  to  the  original  contract  agree  to  its 
surrender,  or  the  pledgee  In  some  other  way 
discharges  or  releases  It"  C<deb.  ColL  Sec. 
(2d  Ed.)  191,  and  note,  citing  Williams  v. 
Bank,  72. Md.  441,  20  AtL  191.  "The  statute 
of  limitations,  defeating  simply  the  remedies 
upon  a  debt  does  not  operate,  in  law,  aa  a 
discharge  of  the  debt  Itself,  which  remains, 
so  that  where  negotiable  tnstnunents  have 
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been  d^oslted  as  collateral  Becnrlty  for  the 
payment  of  a  loan  or  debt,  the  pledgee  Is 
entitled  to  retain  imssesslon  of  the  same 
as  against  the  pledgor,  notwithstanding  the 
statute  of  limitations  might  be  pleaded  to 
an  action  on  the  original  debt."  Id.  189, 
dtlng  Chouteaa  v.  Allen,  70  Mo.  290.  "Since 
statutes  of  limitation,  except  In  special  cases, 
bar  the  remedy,  merely,  and  do  not  destroy 
the  right,  it  is  a  generally  accepted  prin- 
ciple that  where  the  security  for  a  debt 
ifl  a  lien,  on  property,  real  or  personal,  the 
fact  that  the  right  of  action  on  the  princi- 
pal obligation  Is  barred  does  not  Impah:  the 
remedy  at  law  or  In  equity  to  enforce  the  li«i, 
to  -which  a  different  limitation  may  be  ap- 
plicable. By  analogy  to  the  rule  that,  where 
a  plaintiff  has  two  remedies  for  the  same 
right,  the  bar  of  one  does  not  affect  his  right 
to  exercise  the  other,  a  creditor  may  enforce 
Ilia  lien  npon  the  security,  althoagh  the  vir- 
tual ^ect  may  be  that  he  will  enforce  pay- 
ment of  a  barred  obligation."  19  Am.  &  Eng. 
Ene.  Law  (2d  Bd.)  177.  "The  holder  of  a 
note,  with  whom  collaterals  have  been  depos- 
ited, has,  while  the  statute  is  running,  two 
remedies,— one  against  the  maker,  by  suit;  the 
other  against  the  collaterals.  If  he  loses  the 
ftrst  by  lapse  of  time,  he  still  has  the  second. 
He  may  not  sue  the  maker,  but  he  may  ex- 
iiaust  the  securities  he  holds  In  pledge;  for 
the  statute  operates,  not  upon  his  debt,  but 
upon  his  right  of  action."  In  re  Hartranffs 
Estate,  153  Pa.  S30,  2(1  Ati-  104,  34  Am.  8t 
Bep.  717.  Suppose  that  Pullen,  before  his 
death,  bad  sought  to  recover  this  policy  from 
the  bank  on  the  ground  that  the  debt  for 
which  it  was  deposited  or  pledged  was  barred 
by  the  statute  of  limitations;  could  he  have 
maintained  snch  suit?'  We  think  not  19 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  178;  Hudson 
T.  Wakinson,  81  Tex.  607.  It  is  the  familiar 
doctrine  that  though  a  debt  may  be  barred  by 
the  lapse  of  six  years,  so  that  no  personal 
judgment  may  be  taken  on  It,  a  mortgage  exe- 
cuted to  secure  snch  debt  could  still  be  en- 
forced, and  the  same  reasoning  and  rules  ap- 
ply as  against  any  presumption  of  payment 
by  the  lapse  of  time.  This  assignment  is 
based  on  the  idea  that  the  notes  not  sued  on 
should  have  been  presumed  by  the  chancellor 
to  have  been  i>ald.  Payment  of  a  debt  may 
be  presumed  after  the  lapse  of  16  years  from 
it*  maturity.  But  this  is  a  rebuttable  pre- 
snmptlon,  and  may  be  overcome  "by  any  evi- 
dence tending  to  satisfy  the  court  that  the 
debt  is  still  due.  The  condition  of  the  debtor 
as  to  solvency  or  other  circumstances  may  re- 
pel the  presumption."  Stanley  v.  McKinzer, 
T  Lea,  457;  See,  also,  Husky  v.  Maples,  2 
Cold.  ^,  88  Am.  Dec.  588;  Yamell  v.  Moore, 
3  Cold.  173;  Lyon  v.  Guild,  5  Heisk.  175; 
Carter  v.  Wolfe,  1  Heisk.  700;  Fisher  v.  Phil- 
ips, 4  Baxt  243;  Anderson  v.  Settle,  5  Sneed, 
302.  In  Stanley  v.  McKinzer,  supra,  and  An- 
denon  v.  Settie,  supra,  the  debts  were  over 
20  years  old.  The  notes  held  by  the  De  Soto 
Bank  were  made  In  March,  1874,  1875,  1870, 


1877,  1878,  and  1879.  They  were  not  paid  in 
1881,  for  on  the  28th  of  February  of  that  year 
Ben  K.  Pullen  signed  the  surrender  of  orig- 
inal p<dlcy  No.  101,367,  and  bad  the  insurance 
company  Issue  paid-up  policy  No.  161,122, 
payable  to  the  De  Soto  Bank  to  the  amount  of 
its  indebtedness,  thus  recognizing  a  debt  at 
that  date.  The  recognition  by  Pullen  of  the 
debt  In  March,  1881,  would  renew  all  the 
notes  for  six  years  from  that  date,  and  so  no 
presumption  of  payment  could  begin  earlier 
than  March,  1887.  As  this  litigation  was  be- 
gun in  1900,  less  than  14  years  have  elapsed. 
The  production  of  any  direct  or  positive  evi- 
dence as  to  the  actual  fact  of  payment  or  non- 
payment of  this  Indebtedness  has  been  ren- 
dered Impossible  by  the  long  lapse  of  time 
and  the  death  of  every  stockholder  In  the 
bank,  and  especially  Mr.  Dunscomb,  Sr.,  and 
Mr.  Elder,  who  had  the  assets  of  the  bank  In 
charge.  Five  witnesses,  however,  testify  to 
the  fact  that  Pullen  was  a  man  of  slender 
means.  These  gentlemen  all  show  that  he 
was  hardly  at  any  time  able  to  meet  more 
than  the  ordinary  demands  of  life,  and,  from 
the  statement  which  they  make,  It  is  prac- 
tically impossible  to  believe  that  he  was  ever 
at  any  time  In  a  condition  to  enable  him  to 
pay  his  debts.  It  is  shown  that  his  salary, 
for  a  good  portion  of  the  time,  came  from  the 
city  government.  In  whose  employ  he  was; 
and  this,  of  course,  was  exempt  Mr.  Speer, 
who  is  an  abstracter  In  the  abstract  office  of 
the  Title  Ouarantee  &  Trust  Company, 
states  that  the  records  show  no  conveyance 
at  any  time  of  any  real  estate  to  Mr.  Pullen. 
Pullen  himself  says  in  his  letter  of  April  27, 
1900,  that  "in  the  course  of  time  my  Inability 
to  pay  the  premiums  caused  It  [the  policy]  to 
lapse."  From  this  evidence  it  Is  hardly  con- 
ceivable that  the  notes  were  ever  paid,  but 
independent  of  this  evidence,  the  mind  can 
hardly  avoid  the  Irresistible  conclusion  that 
they  are  still  unpaid,  when  it  Is  remembered 
that  the  notes  and  policy  remained  in  the 
hands  of  the  stockholders  of  the  bank  from 
thefr  execution  up  to  the  present  time.  Men 
do  not  pay  their  debts,  and  leave  the  evidence 
of  them  In  the  hands  of  their  creditors.  Nor 
do  they  overlook  policies  of  life  insurance, 
worth  hundreds  or  thousands  of  dollars,  when 
they  become  entitled  to  them. 

Another  matter  appears  in  the  pleading 
of  the  Pullen  heirs  which  tends  to  do  away 
with  the  contention  as  to  the  presumption 
of  payment  and  to  settle  beyond  dispute 
the  existence  of  the  debt  This  matter  is 
the  plea  of  payment  A  plea  of  payment  ad- 
mits the  debt  and  the  onus  of  proof  of  pay- 
ment is  on  the  defendants.  Bass  v.  Shurer, 
2  Heisk.  216.  It  appears  very  evident  from 
the  record  that  the  notes  held  by  the  bank 
were  for  the  annual  premiums  due  and  ac- 
cruing on  the  policy.  It  has  been  held  that 
premiums  paid  on  a  life  Insurance  policy 
by  an  assignee  of  the  same  are  all  equita- 
ble liens  on  the  policy,  even  as  against  the 
interest  of  a  minor  whose  assignment  was 


Digitized  by 


Google 


348 


69  SOUTHWESTERN  REPORxEB. 


(Ma 


7old  becanse  of  his  minority,  and  the  cred- 
itor who  paid  the  premiums  Is  entitled  to 
collect  the  same  and  interest.  Scobey  y. 
Waters,  10  Lea,  557,  563.  And  even  when 
an  assignment  of  a  life  policy  Is  yoid  for 
the  want  of  an  insurable  Interest  in  the  as- 
signee, or  for  other  reasons,  the  assignee  is 
nevertheless  entitled  to  reimbursement  from 
the  proceeds  of  the  policy  for  money  paid 
by  him  for  premiums,  with  Interest  19 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  97. 

The  third  and  fourth  assignments  raise 
the  question  of  the  right  of  the  representa- 
tives of  the  defunct  bank's  deceased  stock- 
holders to  sue  for  and  recover  this  fund. 
The  bank  became  extinct  as  a  corporation 
March  20,  1S88.  Its  debts  were  all  paid. 
Its  assets  belonged  to  the  stockholders.  All 
of  them  were  dead.  The  right  of  action  on 
the  policy  accrued  In  1900.  The  Insurance 
company  did  not  contest  its  liability,  and 
the  amount  of  the  policy  has  been  paid  In- 
to court.  The  question  Is,  now,  to  whom 
does  this  amount  belong?  In  State  v.  Presi- 
dent, etc.,  of  Bank  of  Tennessee,  5  Bazt 
107-113,  It  was  held  that  where  Watson, 
trustee  and  receiver  of  the  bank,  had  fail- 
ed to  sue  for  assets  of  the  bank  during 
the  receivership,  the  creditors  of  the  bank 
might  collect  assets  not  previously  collect- 
ed; and  this  after  the  expiration  of  the  date 
limited  by  the  statute  to  wind  up  the  cor- 
poration, or  any  extension  of  such  limit  ua- 
der  the  law.  In  O'Connor  v.  City  of  Mem- 
phis. 6  Lea,  732,  it  Is  said:  "It  is  now  well 
settled,  both  In  England  and  in  this  coun- 
try, that  equity  will,  upon  a  dissolution  of 
a  corporation  by  the  expiration  of  its  char- 
ter or  otherwise,  impound  its  property,  real 
and  personal,  and  appropriate  it  first  to 
the  payment  of  its  debts,  and  then  for  the 
benefit  of  the  stockholders;  and  the  law  Is 
now,  independent  of  statute,  that  upon  the 
civil  death  of  a  corporation  Its  real  estate 
does  not  revert  to  the  original  owner,  the 
debts  due  to  and-  from  It  are  not  extinguish- 
ed, and  its  personal  property  does  not  vest 
in  the  state."  Section  5187  of  Shannon's 
Compilation  provides  as  follows:  "A  corpo- 
ration is  not  dissolved  by  nonuse  or  assign- 
ment to  others,  m  whole  or  In  part,  of  Its 
powers,  franchises,  and  privileges,  unless  all 
the  corporate  property  has  been  appropriat- 
ed to  the  payment  of  the  debt,  and  any 
creditor,  for  himself  and  any  other  cred 
Itors,  whether  he  has  recovered  judgment  or 
not,  or  any  stockholder,  for  himself  and 
other  stockholders,  may  file  a  bill,  under  the 
provisions  of  this  chapter,  to  attach  the 
corporate  property,  and  have  such  proi>erl7 
applied  to  the  payment  of  the  debts  of  the 
coriMratlon,  and  any  surplus  divided  among 
the  stockholders."  This  section  recognizes 
the  right  of  stockholders  to  realize  the  as- 
sets that  formerly  belonged  to  the  corpo- 
ration, even  though  the  corporation  caimot 
sue,  and  Independent  of  It;  and  this  is  the 
rule-  generally  recognized.    9  Am.   &  Eng. 


Enc.  Law  (2d  Ed.)  608.  And  the  assets 
must  be  prorated  and  paid  out  in  prop<»rtlon 
as  the  subscriptions  of  stock  hare  been 
paid.    OoGk,  Stocks  &  S.  (  641. 

We  are  of  opinion,  for  the  reasons  stated, 
that  the  representatives  of  the  deceased 
stockholders  are  entitled  to  receive  the  net 
proceeds  of  this  policy  in  full  after  the  pay- 
ment of  all  costs  which  are  directed  to  be 
paid  out  of  the  fund;  and  Inasmuch  as  their 
demands,  with  interest,  exceed  the  face 
amount  of  the  policy,  it  will  be  paid  pro 
rata  to  them  In  accordance  with  the  iater- 
ests  of  their  several  lntestate& 


NBWCOMB  V.  NEW  YORK  CENT.   &   H. 

R.  R.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  18,  1902.) 

BAILROADS  —  NBOLIQENCS  —  FL&TFORMS  — 
CONSTRUCTION— CONCURRENT  NEOUOBNCB 
— COMPARATIVH!  NBaUQIlNCB— BTIDBNCK. 

LThe  tracks  in  a  railway  station  were  laid 
in  pairs;  betweeu  each  paur  there  being  plat- 
forms about  7  or  8  inches  above  the  rails;  and 
at  intervals  there  were  "cross-overs/'  or  places 
where  the  platforms  were  even  with  the  rails, 
such  depressions  being  accomplished  by  inclin- 
ing the  platforms,  the  inclines  being  15  feet 
long,  and  the  rise  aboat  half  an  inch  to  the 
foot.  Held,  in  an  action  for  Injuries  sustained 
by  a  passenger  on  jumping  from  a  moving 
train  In  the  station,  that  there  was  no  uegli- 
geuce  in  the  construction  of  the  platforms. 

2.  Where  a  passenger  jumps  from  a  moving 
train  in  a  station  and  slips  on  the  platform, 
and  there  is  a  conflict  of  evidence  as  to 
whether  the  platform  was  greasy,  he  is  enti- 
tled to  go  to  the  jury. 

8.  A  passenger  on  nis  way  to  New  York  in- 
quired of  a  porter  standing  beside  a  train 
whether  it  was  the  'New  York  one,  and,  re- 
ceiving an  affirmative  answer,  and  an  invita- 
tion to  get  on,  boarded  it,  but  then,  learn-ng 
that  it  was  a  train  on  another  road,  jumped  off 
while  it  was  in  motion.  He  alighted  ou  the 
platform  at  a  point  where  it  was  greasy,  slip- 

Eed,  and  was  mjured.  The  train  from  which 
e  jumped  was  operated  by  a  different  road 
than  the  one  owning  and  conducting  the  depot. 
Held,  in  an  action  against  the  latter  road,  that 
it  was  error  tu  charge  that,  before  plaintiff 
could  recover,  the  jury  must  find  defendant's 
negligence  to  be  the  sole  cause  of  the  injury,  it 
being  liable  if  its  negligence  concurred  with 
that  of  the  other  road. 
4.  A  passenger  Jumping  from  a  moving  train 


slight. 

5.  On  an  issue  whether  a  platform  on  which 
plaintiff  slipped  while  jumping  from  a  moving 
train  was  greasy  at  the  time,  evidence  as  to 
whether  there  was  grease  on  it  five  months 
before  was  too  remote. 

6.  Evidence  as  to  whether  there  was  grease 
on  the  platform  a  week  afterwards  was  in- 
admissible. 

7.  Where  a  passenger,  by  mistake^  boarded 
the  wrong  train,  and  was  injured  by  jumping 
from  it  while  in  motion,  evidence  as  to  whether 
there  were  signs  or  placards  ou  the  car  five 
months  previous  was  too  remote  to  afford  a 
basis  for  an  inference  as  to  the  condition  at 
the  time  of  the  accident. 


Appeal    from    St    Louis 
Franklin  Ferris,  Jndge. 


circuit    conrt: 
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Action  by  George  A.  Newcomb  against  tbe 
Xevr  York  Central  &  Hudson  River  Railroad 
Company.  From  a  Judgment  for  defendant, 
plaintllT  appeals.     Reversed. 

On  Angnst  7,  18&7,  the  plaintiff  purchased 
a  ticket  at  St.  Louis  for  transjiortatlon  to 
New  York,  over  the  Wabash,  Michigan  Cen- 
tnl,  and  New  Ywk  Central  Railroads.  At 
6:30  p.  m.  on  Sunday,  August  8th,  he  ar- 
fired  at  Buffalo,  N.  Y.,  over  the  Michigan 
Central  Railroad,  where  a  stop  of  20  min- 
utes was  provided  for  supper.  Fr..m  Buffalo 
to  New  York  the  plaintiff  was  to  go  over  the 
New  York  Central  Railroad.  The  defend- 
ant's depot  at  Buffalo,  into  which  the  Mich- 
igan Central  train  came,  and  out  of  which 
Uie  New  York  Central  train  was  to  go,  fronts 
mrtb  on  the  south  side  of  Exchange  street 
Next  to  the  street  are  the  ticket  oSace,  wait- 
ing room,  baggage  room,  and  restaurant  In 
Uie  rear  thereof,  to  the  south,  are  tracks 
nombered  1  to  6  from  north  to  south.  There 
Is  a  platform  for  passengers  to  use  running 
parallel  with  the  track  between  tbe  building 
and  track  No.  1,  and  similar  platforms  be- 
tween tracks  2  and  3  and  4  and  6;  In  other 
words,  the  tracks  are  constructed  In  pairs, 
with  platforms  between  each  pair  for  pas- 
aengen  to  nse  In  reaching  the  trains  on  the 
several  tracks.  There  are  three  cross-overs 
or  runways  across  the  tracks  Inside  of  the 
station.  The  first  Is  100  feet  east  of  the 
west  end  of  tbe  station.  The  second  Is  450 
feet  east  of  the  west  end  of  the  station,  and 
directly  opposite  the  waiting  room.  Tbe 
tbiid  Is  560  feet  east  of  the  west  end  of  the 
station,  and  Is  on  a  prolongation  of  the  exit 
frwn  the  station  to  Exchange  street  be- 
tween tbe  waiting  room  and  the  restaorant 
The  platfomiB  were  elevated  aboiit  7  or  8 
inches  above  tbe  rails.  These  cross-overs 
are  made  to  enable  passengers  to  conven- 
iently cross  over  the  tracks,  and  also  so  that 
the  train  men  can  run  the  baggage  trucks 
across  the  tracks  to  the  several  trains.  To 
reach  the  cross-overs  there  are  inclines  in 
the  platform.  They  are  15  feet  and  3  Inches 
long,  and  the  rise  Is  less  than  8  Inches,  so 
tbat  the  Incline  Is  about  half  an  Inch  to  the 
foot  The  Incline  Is  In  the  line  of  the  plat- 
form; that  Is,  from  west  to  east  the  cross- 
ways  extend  from  north  to  south.  Tbe 
whole  constmctlon  Is  what  is  called  by  the 
witnesses  "the  standard  plan,"  adopted  by 
tbe  engineen  of  tbe  New  York  Central  Rail- 
road, and  in  use  at  all  stations  along  its 
line.  The  Michigan  Central  train  upon 
which  the  plaintiff  arrived  In  Buffalo  en- 
tered the  station  from  the  west,  upon  track 
No.  6,  the  track  furthest  from  tbe  station 
bnildings.  Learning  tbat  he  had  20  minutes 
for  sapper,  the  plaintiff  left  the  sleeper.  In 
wblcb  be  bad  been  traveling,  and,  without 
noting  the  name  of  the  sleeper,— although  it 
was  npon  bis  sleeping  car  ticket— he  went 
across  one  of  the  three  cross-overs  (he  does 
not  know  which)  to  the  restaurant  After 
eating  his  supper,  he  started  back  across  the 


tracks,  by  way  of  one  of  the  three  cross- 
overs, to  bis  sleeper.  In  doing  so  he  met  a 
friend  from  St  Louis,  Mr.  Knox,  and  they 
walked  along  together.  Some  one  stopped 
Mr.  Knox,  and  tbe  plaintiff  proceeded  alone. 
He  crossed  the  platform  between  the  res- 
taurant and  track  No.  1;  he  crossed  the  first 
pair  of  tracks,  numbered  1  and  2;  be  crossed 
the  platform  between  tracks  2  and  3;  he 
crossed  tbe  next  pair  of  tracks,  numbered  8 
and  4;  and  when  he  reached  tbe  platform 
between  track  No.  4  and  track  No.  6  be 
turned  west  and  walked  along  the  platform. 
There  was  a  train  standing  on  track  No.  4 
(which  was  tbe  West  Shore  train),  and  a 
train  standing  on  track  No.  6  (which  was  the 
New  York  Central  train,  to  which  bis  sleeper 
had  been  transferred  from  tbe  Michigan 
Central  train).  It  was  then  6:46  p.  m.,  the 
regular  schedule  leaving  time  of  the  West 
Shore  train.  Tbe  New  York  Central  train 
was  not  to  leave  until  6:50  p.  m.  While 
walking  west  along  said  platform,  with  the 
West  Shore  train  on  his  right  and  the  New 
York  Central  train  to  bis  left  the  two  trains 
being  separated  only  by  tbe  platform,  which 
was  about  15  feet  wide,  he  noticed  that  the 
train  on  his  right  was  moving.  The  porter 
of  the  sleeper  attached  to  tbat  train  had 
left  the  platform,  and  gotten  onto  the  step 
of  the  sleeper.  The  plaintiff  stepped  up  to 
tbe  train  and  asked  tbe  porter  of  the  sleeper 
if  that  was  the  train  for  New  York.  The 
porter  replied,  "Yes,  sir;  Jump  on."  Tbe 
plaintiff  did  so.  This  was  at  a  point  about 
50  feet  east  of  tbe  west  end  of  the  station, 
and  about  50  feet  west  of  tbe  first  or  most 
westernly  cross-over.  After  thus  getting  on 
the  train,  the  plaintiff  noticed  that  it  was 
not  the  same  sleeper  in  which  be  had  trav- 
eled to  Buffalo,  and  so  he  said  to  tbe  porter, 
"Did  you  say  this  was  the  New  York  train?" 
The  porter  replied.  "How  do  you  want  to 
go?"  The  plaintiff  answered,  "I  want  to  go 
by  the  New  York  Central."  Tbe  porter  said, 
"This  Is  the  West  Shore;  get  off."  It  seems 
that  both  the  West  Shore  and  New  York 
Central  trains  run  from  Buffalo  to  New 
York,  but  over  different  routes.  But  of  this 
tbe  plaintiff  was  ignorant  When  the  por- 
ter told  tbe  plaintiff  to  get  off,  the  train  was 
running  slowly,— from  two  to  six  miles  an 
hour  according  to  tbe  various  witnesses. 
Tbe  grade  is  heavy  inside  of  the  station  to- 
wards the  east,  and  hence  the  trains  cannot 
run  fast  upon  starting.  By  this  time  the 
sleeping  car  on  which  tbe  plaintiff  was  had 
crossed  tbe  firat  and  second  cross-overs,  and 
was  within  about  20  feet  of  tbe  third  cross- 
over, which  was  nearly  opposite  the  restau- 
rant; that  is,  tbe  train  had  traveled  about 
580  feet  from  where  the  plaintiff  boarded  It 
The  plaintiff  then  got  off  of  the  train.  He 
says  he  did  so  of  his  own  volition,  and  not 
because  the  porter  told  him  to  do  so,  or  be- 
cause he  was  ordered  to  get  off;  liiat  "it 
was  a  deliberate,  voluntary  act  on  his  part. 
He  took  his  time.  He  looked  flr^t  oa  the 
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north  side  of  the  train,  and  saw  there  were 
tracks  on  that  side.  He  then  looked  on  the 
south  side,  and  calculated  that  was  the 
safer  side  to  Jump  on.  Before  Jumping  he 
took  a  glance  on  one  side  and  then  on  the 
other."  He  then  describes  his  manner  of 
getting  off  and  how  he  was  injured  as  fol- 
lows: "Q.  Did  you  get  down  on  the  bottom 
step?  A.  1  do  not  think  I  did.  Q.  Tou 
don't  think  you  got  down  on  the  bottom  step? 
A.  No,  I  am'  not  jmsitive.  I  went  and  took 
hold  of  that  rail.  Q.  That  Is,  the  band  rail 
that  Is  attached  to  the  body  of  the  car?  A. 
Tes,  sir;  the  hand  rail  of  the  front  car  of 
those  two  cars  that  Inclosed  this  platform; 
and  I  got  hold  of  that,  and  got  off  the  train, 
—Jumped  off  the  train;  and  when  I  got  off, 
of  course,  simultaneously,  I  let  go  of  the  rail, 
as  one  naturally  would  do.  Q.  You  got  hold 
of  the  hand  rail  attached  to  the  body  of  the 
front  sleeper?  A.  Yes,  sir.  Q.  Now,  you 
say  you  do  not  think  you  got  down  on  the 
bottom  step.  From  what  point  did  you 
Jump?  A.  Why,  I  got  down  on  the  step  but 
I  don't  think  I  went  to  the  bottom.  I  am 
not  positive.  Q.  Well,  your  best  recollection 
is  that  it  was  not  the  bottom  step?  A.  Yes, 
sir.  Q.  Is  your  memory  perfectly  clear  in 
regard  to  letting  go  of  the  rails  as  you 
jumped?  A.  Yes,  sir.  Q.  Did  you  look  to 
see  whether  the  place  you  were  going  to 
alight  on  was  a  reasonably  safe  one,  and 
clear  from  obstructions?  A.  I  took  it  to  be 
the  platform.  I  presumed  it  was  a  straight 
platform.  1  didn't  see  anything  where  I 
was  going  to  Jump.  Q.  You  had  walked 
across  one  of  these  runways,  hadn't  you? 
A.  Yes.  sir.  Q.  Twice?  A.  Yes,  sir.  Q.  So 
you  knew  there  were  runways  In  the  sta- 
tion, lower  than  the  platform?  A.  Yes,  but 
not  very  much  lower.  Q.  Seven  or  eight 
inches  lower,  though?  A.  Yes,  sir.  Q.  So 
you  were  familiar  with  that  fact?  A.  Those 
inclines  did  not  impress  themselves  particu- 
larly on  me,  when  I  walked  across  them. 
Q.  But  you  knew  they  were  there?  A.  I 
could  not  have  told  yon  at  that  time  if  it  had 
not  been  for  this  accident,  about  these  ron- 
ways,— the  incline,— how  much  Incline  there 
was.  Q.  You  walked  down  from  the  plat- 
form on  the  incline,  and  up  again?  A.  Yes, 
sir.  Q.  So  that  you  did  know  they  were 
there?  A.  Yes.  sir;  but  I  did  not  take  any 
special  notice.  Q.  Now,  when  you  Jumped, 
did  you  look  at  the  place  where  you  expected 
to  alight,  before  Jumping?  A.  Yes,  sir;  I 
looked  at  the  platform.  Supposed  it  was  a 
level,  straight  platform.  Q.  Your  eyesight 
at  that  time  was  good?  A.  Fairly  good; 
yes,  sir.  Q.  Good  enough?  A.  It  is  an  or- 
dinarily good  eyesight.  Q.  And  at  that  time 
the  station  was  fairly  well  lighted?  A.  Yes, 
sir;  fairly  welL  Q.  The  sun  bad  not  set? 
A.  I  think  not.  It  might  be  Just  about  sun- 
set. Q.  Well,  It  was  before  seven  o'clock. 
The  sun  was  not  entirely  down,  in  any 
event?  A.  No,  I  don't  think  it  was;  but  I 
am  not  positive.    Q.  But,  at  all  events,  It 


was  light  enough  for  you  to  see?  A.  Yes, 
sir.  Q.  Did  you  notice  the  incline  at  all, 
before  you  Jumped?  A.  No,  sir.  Q.  Did 
you  see  any  grease  at  the  place  where  you 
expected  to  alight?  A.  No,  sir;  I  wasn't 
looking  for  grease.  Q.  No;  but  if  there  bad 
been  this  mass  of  grease  there,  yoa  would 
have  seen  it,  wouldn't  you?  A.  Why,  If 
there  had  been  a  mass  of  grease,  yes,  sir,  I 
think  very  likely  I  should  have  seen  it.  I 
was  not  looking  for  grease.  Q.  Were  yon 
not  looking  to  see  whether  the  place  you  ex- 
pected to  alight  on  was  reasonably  safe  for 
that  purpose?  A.  Why,  yes;  that  is  the  rea- 
son I  took  the  platform  instead  of  the  track. 
Q.  When  you  walked  from  the  restaurant 
down  to  retake  your  train,  did  you  notice 
any  grease  about  the  station?  A.  No,  sir. 
Q.  Have  you  any  recollection  about  bow  far 
from  the  train  the  spot  was  that  you  chose 
to  Jump  on?  In  other  words,— my  mind  is 
not  dear,— about  how  far  from  the  car  did 
you  Intend  to  Jump?  A.  Why,  I  intended  to 
Jump  on  the  platform,  about  two  feet  from 
the  edge,  or  thereabouts.  I  didn't  select  any 
particular  spot.  I  saw  the  platform,  and 
Jumped  on  It.  Q.  You  did  not  notice  that  at 
that  point  it  was  one  of  the  inclines?  A.  No, 
sir.  Q.  You  say  about  two  feet  Do  yon 
mean  two  feet  from  the  edge  of  the  platform 
or  two  feet  from  the  side  of  the  car?  A. 
Well,  about  two  feet  from  the  edge  of  the 
platform.  Q.  When  your  foot  struck  the 
platform,  what  happened?  A.  It  slipped. 
Q.  Do  you  know  whether  both  feet  struck 
together,  or  whether  one  struck  first?  A.  1 
do  not  know  that.  Q.  But  as  you  struck  the 
platform,  yomr  feet  went  from  under  you? 
A.  Yes,  sir;  and  I  was  ran  over  In  the  twink- 
ling of  an  eye.  Q.  Yon  do  not  know  your- 
self, really,  what  happened  from  the  time 
you  struck  an  til  the  accident  occurred?  A. 
No,  from  the  time  I  struck  until  the  running 
over  of  my  leg  by  the  wheel.  It  was  an 
awful  shock.  Q.  Do  you  know  whether  or 
not  you  were  down  on  the  track  at  any  time? 
A.  I  was  down  on  the  track,  because  I  was 
lifted  up.  I  know  tliat.  Lifted  up,  and 
placed  higher  up  on  the  platform  by  some- 
body that  came  to  my  rescue,  or  came  to 
relieve  me.  I  recollect  that  distinctly.  I 
recollect  a  sensation  of  an  incline  in  my 
back.  I  recoiiect  that  distinctly.  Q.  Then 
yon  were  down  on  the  part  where  the  rail  is, 
and  some  people  came  and  lifted  you  up  on 
the  platform?  A.  How  far  down  I  don't 
know,  but  they  lifted  nre  only  a  small  dis- 
tance. I  recollect  that  sensation.  Q.  That 
was  the  only  place  that  was  lower  than  any 
other,— the  part  of  the  station  that  the  tracks 
were  on  was  the  only  part  lower  than  the 
platforms,  except  the  runways?  A.  Certain- 
ly, one  part  of  the  incline  would  be  lower 
than  a  higher  part  of  the  same  incline. 
Where  I  was  exactly,  I  could  not  tell. 
Whether  I  was  part  on  the  Incline  and  part 
on  the  track  I  cannot  tell.  How  much  I  was 
on  the  incline  I  could  not^tell,  for  at  that 
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dme  I  was  sbocked.  Q.  Have  you  any  rec- 
ollection of  being  down  inside  the  rail?  ▲. 
Xo,  sir.  Q.  Yon  don't  know  whetlier,  when 
they  lifted  you  up,  tliey  lifted  you  up  from 
where  ttie  rail  is,  or  from  a  lower  part  of  tbe 
incline  to  a  lilgher  part?  A.  I  do  not  know. 
Q.  Do  you  recollect  whetlier  you  rolled  over 
or  not,  Mr.  Newcomb?  A.  I  do  not  recollect 
of  any  rolling  over.  That  was  the  Injury, 
here  (pointing  to  bis  foot).  If  I  had  rolled 
over,  it  is  to  be  presumed  I  would  have  had 
other  serious  InJiirleB.  It  would  look  so  to 
me.  Q.  As  I  understand  you,  when  the  men 
came  and  lifted  you  up,  you  were  conscious 
of  being  on  an  incline,  where  your  head  was 
higher  than  your  feet?  A.  Yes,  sir."  In 
consequence  of  the  injuries  the  plaintifC'8  left 
leg  had  to  be  amputated. 

The  petition  does  not  state  the  case  as  it 
Is  here  stated,  but  simply  states  that  while 
the  plaintiff  was  endeavoring  to  find  and  get 
upon  the  train,  by  direction  of  one  of  the 
defendanfB  employes  he  "stepped  from  a  ear 
on  mid  West  Shore  Line  [the  italicized  words 
vere  added  daring  the  trial]  upon  one  of  the 
platforms  in  said  station  on  his  way  to  take 
the  car  on  which  he  was  to  ride  over  defend- 
ant's main  line  to  New  York,  and  bis  foot 
slipped  upon  tbe  grease  or  other  slippery 
material  upon  said  platform,  thereby  contri- 
buting to  produce  his  said  misfortune."  The 
petition  charges  four  acts  of  negligence  on 
tbe  part  of  the  defendant,  as  follows:  Ilrst. 
That  defendant  did  not  use  ordinary  care  to 
arrange,  manage,  and  construct  its  station  at 
Bnlfalo  so  aa  to  afford  reasonable  facilltieB 
for  the  use  of  passengers,  and  failed  to  take 
reasonable  precautions  in  the  construction  and 
maintenance  of  the  station  to  avoid  injury  to 
passoigers.  Second.  That  defendant  did  not 
nse  ordinary  care  to  keep  the  platforms  and 
approaches  to  its  cars  In  a  reasonably  safe  con- 
ditioD  for  use  by  passengers  wishing  to  step 
upoQ  «  off  its  train.  Third.  That  defendant 
did  not  use  reasonable  care  to  keep  the  plat- 
form free  of  grease  and  other  slippery  materi- 
al, in  consequence  of  which,  when,  by  direction 
of  one  of  defendant's  employ6s,  plaintiff  step- 
ped tqwn  one  of  the  platforms  in  the  station  on 
I)l8  way  to  take  his  car,  his  foot  slipped  upon 
socb  greasy  or  other  slippery  material.  Fourth. 
Tbe  defendant  did  not  exercise  reasonable 
care  to  make  proi>er,  suitable,  and  reasonable 
anangements  for  directing  a  passenger  in  tbe 
position  of  plaintiff  where  to  go  to  take  his 
train.  The  answer  is  a  general  denial,  an 
admission  that  the  plaintiff  was  being  trans- 
ported from  St  Louis  to  New  York,  and  a 
plea  of  contributory  negligence.  There  was 
no  evidence  to  support  tbe  first  or  second 
(barges  of  negligence  as  to  the  construction 
and  arrangement  of  the  station,  or  the  con- 
dition of  the  platforms  and  approaches  in  the 
station,  and  the  trial  court  withdrew  those 
from  the  Jury  by  an  instruction,  and  no  seri- 
ont  complaint  is  made  of  this  ruling  by  tbe 
plaintiff.  The  trial  court  also  withdrew  the 
fonrtb  charge  of  negligence,  relating  to  there 


being  no  suitable  arrangements  in  the  station 
for  directing  passengers  which  train  to  take, 
and  the  plaintiff  assigns  this  as  error.  The 
trial  court  limited  the  case  to  the  third  ground 
alleged,  to  wit,  tbe  grease  on  the  platform. 
It  is  conceded  that  there  was  a  conflict  in  the 
evidence  as  to  whether  there  was  or  was  not 
grease  upon  the  platform,  and  therefore  the 
plaintiff  was  entitled  to  go  to  the  Jury.  Tbe 
court  gave  all  tbe  instructions  asked  by  the 
plaintiff.  Those  instructions  predicate  a  right 
to  recover  solely  upon  the  groimd  that  tbe 
defendant  was  negligent  in  permitting  grease 
to  be  upon  the  platform,  which  caused  the 
plaintiff  to  fall  when  he  got  off  the  moving 
West  Shore  train;  tell  tbe  Jury  that  it  was 
not  necessarily  negligence  for  the  plaintiff  to 
get  off  of  a  moving  train;  tell  the  Jury  that 
they  are  the  Judges  of  the  credibility  of  the 
witnesses;  define  the  meaning  of  ordinary 
care  and  negligence  and  contributory  negli- 
gence, and  fix  tbe  measure  of  damages.  For 
the  defendant  the  court  gave  six  instructions, 
and  then  gave  one  Instruction  (No.  13)  of  Its 
own  motion.  Of  these  it  is  only  necessary  to 
set  out  in  full  the  third,  which  is  as  follows: 
"(3)  The  Jury  are  instructed  that  the  duty 
of  exercising  care  was  not  limited  to  one  of 
the  parties  to  this  suit,  but  that  such  duty  de- 
volved upon  both.  £^ch  party,  plaintiff  and 
defendant,  was  under  obligation  to  exercise 
such  care  and  vigilance  In  the  particulars- 
mentioned  In  these  InstructlonB  as  an  ordi- 
narily prudent  person  would  exercise  under 
like  circumstances.  Therefore,  before  plaintiff 
can  recover  in  this  case,  it  must  appear  to 
your  satisfaction  from  the  evidence  that  his 
injury  was  caused  solely  by  tbe  negligence 
of  defendant,  without  any  fault,  neglect,  or 
want  of  ordinary  care  and  prudence  on  bis 
part.  If  there  was  mutual  negligence,  plain- 
tiff Is  not  entitled  to  recover.  Therefore,  even 
if  you  believe  that  the  defendant  was  guilty 
of  negligence,  yet  If  you  further  believe  from 
the  evidence  that  plaintiff  was  also  guilty 
of  negligence  in  Jumping  from  a  train  while 
it  was  in  motion,  and  that  such  negligence 
directly  contributed  to  his  injury,  your  ver- 
dict must  be  for  the  defendant"  The  Jury 
returned  a  verdict  for  the  defendant,  and 
after  proper  steps  the  plaintiff  appealed. 

Thomas  T.  Fauntleroy,  for  appellant.    Ev- 
erett W.  Fattison,  for  respondent 

MARSHAIiL,  J.  (after  staUng  tbe  facts). 
The  third  instruction  given  for  the  defend- 
ant is  assigned  as  error,  in  this:  that  it  in- 
structed the  Jury:  "Therefore,  before  plain- 
tiff can  recover  in  this  case,  it  must  appear 
to  your  satisfaction  from  the  evidence  that 
his  injury  was  caused  solely  by  the  negligence 
of  the  defendant  without  any  fault,  neglect 
or  want  of  ordinary  care  and  prudence  on 
his  part"  The  vice  claimed  to  be  present  In 
this  Instruction  is  that  it  limits  tbe  defend- 
ant's liability  to  the  sole  negligence  of  the 
defendant  and  that  it  precludes  the  plaintiff 
from  recovering  if  he  was  gulUy  of  "uiv 
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fault,  neglect,  or  want  of  ordinary  care  and 
prudence,"  It  being  contended  that  the  de- 
fendant Is  liable  eyen  if  Ita  negligence  was 
not  the  sole  cause  of  the  accident,  while  the 
plaintiff  could  recover  If  his  fault,  neglect, 
or  want  of  ordinary  care  was  only  slight  and 
remote.  A  defendant  may  be  liable  even  If 
the  accident  was  not  caused  by  bis  sole  neg- 
ligence. He  Is  liable  If  his  negligence  con- 
curred with  that  of  another,  or  with  the  act 
of  God,  or  with  an  Inanimate  cause,  and  be- 
came a  part  of  the  direct  and  proximate 
cause,  although  not  the  sole  cause.  1  Tbomp. 
Neg.  §  75,  thus  states  the  rule:  "If  the  con- 
current or  successive  negligence  of  two  per- 
sons, combined  together,  result  In  an  Injury 
to  a  third  person,  he  may  recover  damages 
of  either  or  both,  and  neither  can  interpose 
the  defense  that  the  prior  or  concurrent  neg- 
ligence of  the  other  contributed  to  the  In- 
Jury.  Thus  A.  leaves  his  horse  and  cart 
standing  in  the  street,  without  any  person  to 
watch  them,  and  a  passer-by  strikes  the 
horse.  In  consequence  of  which  damage  en- 
sues. A.  is  answerable  for  such  damage. 
An  omnibus  overturns,  precipitating  a  passen- 
ger into  the  lock  of  a  canal.  A  third  per- 
son, for  whose  acts  the  proprietor  of  the 
omnibus  Is  not  responsible,  lets  the  water 
into  the  canal,  in  consequence  of  wtiich  the 
passenger  is  drowned.  The  proprietor  of  the 
omnibus  must  pay  damages  for  the  death  of 
the  passengor.  This  Is  also  Illustrated  by 
that  numerous  class  of  cases  where  travelers 
are  Injured  by  reason  of  defects  In  highways. 
As  elsewhere  seen,  the  traveler  may  main- 
tain an  action  either  against  a  municipal  cor- 
poration or  against  the  private  wrongdoer 
who  caused  the  defect;  and  the  municipal 
corporation,  If  compelled  to  pay  damages, 
may  maintain  an  action  against  the  private 
wrongdoer  for  reimbursement  Consequent- 
ly, a  defendant,  whose  negligence  was  a 
procuring  cause  of  an  injury,  cannot  excuse 
bis  negligence  by  setting  up  the  concurring 
negligence  of  a  third  person.  For  example, 
where  A.  negligently  placed  on  a  sidewalk 
an  Iron  post,  used  as  a  barber's  pole,  and  B. 
negligently  backed  his  wagon  against  It, 
whereby  it  was  knocked  over,  striking  0., 
and  injuring  him,  it  was  held  that  the  negli- 
gence of  A.  did  not' prevent  0.  from  recover- 
ing damages  of  B.  So  if,  through  the  negli- 
gence of  a  railway  company,  the  employd  of 
another  company  receives  an  Injury,  the  fact 
that  the  negligence  of  other  employes  of  the 
latter  company,  who  were  fellow  servants 
with  the  injured  employ^,  also  contributed 
to  the  injury,  does  not  relieve  the  former 
company  from  liability."  In  respect  to  the 
concurrent  negligence  of  a  carrier  and  a 
third  person,  the  same  author,  in  volume  3, 
i  2Tr9,  says:  "But  it  does  not  at  all  follow 
from  the  foregoing  that  the  carrier  will  be 
exonerated  in  every  case  where  the  negli- 
gence of  a  third  person  concurs  with  his 
negligence  In  producing  the  hurt  to  the  pas- 
senger.   It  Is  elsewhere  shown  that,  where 


an  injury  proceeds  from  the  concurring  neg- 
ligence of  two  different  persons,  under  such 
circumstances  that  the  negligence  of  either 
is  to  be  deemed  an  ef&cient  cause  of  the  In- 
Jury,  the  person  injured  has  an  action  for 
damages  against  either  or  against  both.  This 
rule  is  of  application  in  the  relation  of  car- 
rier and  passenger.  Thus,  where  tbe  evi- 
dence tended  to  show  that  the  conductor  of 
a  street  railway  car  had  ordered  a  boy  to 
stand  on  the  front  platform,  and  that,  while 
tbe  boy  was  so  standing,  another  passenger 
Jostled  him  from  the  car,  whereby  be  re- 
ceived a  fatal  hurt,  and  there  was  no  evi- 
dence that  he  would  have  received  the  burt 
but  for  the  intervening  wrong  of  tbe  passen- 
ger, tbe  company  was  nevertheless  held  lia- 
ble; the  court  saying:  It  Is  no  Justifica- 
tion for  the  defendant  that  another  party,  a 
stranger,  was  also  in  the  wrong.  It  is  neces- 
sarily a  part  of  this  doctrine  that  a  railroad 
company  cannot  defend  against  an  action 
by  Its  own  passenger  for  a  negligent  injury 
received  by  him  while  on  the  vehicle  of  the 
defendant  by  setting  up  that  another  rail- 
road company  was  guilty  of  gi-eater  negli- 
gence, if  the  defendant  company  might  have 
averted  the  injury  to  the  plaintiff  by  the  ex- 
ercise of  that  measure  of  care  whicb  the 
policy  of  the  law  puts  upon  It.  Nor  need  it 
be  said  that,  where  a  passenger  on  a  railway 
train  Is  Injured  by  a  collision  between  such 
train  and  the  train  of  another  company,  at 
a  point  where  the  two  lines  cross  each  other 
at  a  grade,  and  brings  an  action  against  his 
own  carrier,  the  defendant  cannot  defend 
against  its  own  liability  on  the  ground  tbat 
the  other  company  was  also  negligent.  If 
the  defendant  company  was  negligent,  tbat 
is  enough,  and  it  must  pay  damages.'  In  the 
application  of  the  doctrine  of  the  foregoing 
text  it  has  been  well  held  that  in  tbe  case 
of  a  collision  between  a  street  car  and  a  loco- 
motive on  a  steam  railway  at  the  Intersec- 
tion of  the  two  railways,  whereby  a  passen- 
ger on  the  horse  car  Is  injured,  If  he  brings 
bis  action  against  botb  companies,  charsLng 
concurrent  negligence,  the  burden  will  be  up- 
on the  horse  car  company  to  show  proper 
care;  because  the  fact  of  the  Injury  to  its 
passenger  creates  a  presumption  of  negli- 
gence on  its  part,  and  tbe  burden  will  be 
upon  tbe  plaintiff  to  show  negligence  upon 
the  part  of  the  steam  railway  company,  be- 
cause that  company  was  a  stranger  to  him." 
Bish.  Noncont.  Law,  |  39,  says:  "When  the 
injury  proceeds  from  two  causes  operating 
together,  the  party  putting  In  motion  one  of 
them  Is  liable  the  same  as  though  it  was  tbe 
sole  cause.  This  is  one  form  of  a  universal 
principle  in  the  law  that  be  who  contributes 
to  a  wrong,  either  civil  or  criminal.  Is  an- 
swerable as  doer.  And  it  is  immaterial  to 
this  proposition  whether  that  to  which  he 
contributes  Is  the  volition  of  a  responsible 
person,  or  of  an  irresponsible  one,  or  whether 
it  Is  a  mere  inanimate  force,  or  a  force  in 
nature,  or  a  disease."    Again,  the  same  au- 
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flior.  In  treating  of  negligence  combining 
with  other  causes,  In  sections  460,  401,  and 
462  lays  down  the  rule  as  follows:  "Sec. 
tSO.  Governing  this  subtitle  has  already  been 
stated,  namely,  that  where  two  or  more 
ciiuee  operate  together— not  where,  afta  one 
lias  begun,  an  Independent  one  comes  la  to 
produce  its  own  different  result— the  party 
potting  any  one  In  motion  Is  responalble  for 
the  entire  conseauence  the  same  as  though 
It  were  the  sole  cause.  And  it  is  not  neces- 
sary that  the  beginning  of  their  operation 
ihoold  be  simultaneous."  "Sec.  451.  It  Is 
no  defense  by  one  sued  for  negligence  that, 
tboogh  his  negligence  contributed  to  the  In- 
jury, another's  contributed  also.  For  exam- 
ple, in  a  case  of  collision  between  stage 
coaches.  If  the  driver  of  the  defendant's  coach 
was  wanting  in  skill  and  prudence,  no  reck- 
lessness of  the  other  driver  will  exempt  him 
from  liability  to  another.  So,  in  a  suit 
against  a  railroad  for  setting  fire  to  the  plain- 
tiff's elevator  by  sparks  carelessly  thrown 
from  the  locomotive,  if  it  appears  that  they 
fell,  not  upon  the  elevator,  but  upon  a  third 
person's  building,  wUch  was  consumed,  it 
will  not  avaU  the  defendant  that  the  fire  was 
communicated  thence  through  the  careless- 
ness of  the  third  person.  The  reason  of  this 
bas  already  been  stated,  and  it  has  been 
shown  that  a  contrary  doctrine,  incautiously 
held  in  Massachusetts  and  one  or  two  other 
states.  Is  utterly  without  support  either  in 
general  adjudication  or  In  Just  legal  prin- 
ciples." "Sec.  462.  The  same  rule  applies  al- 
io when  some  Irresponsible  force  or  inani- 
mate thing  co-operates  with  the  defendant's 
Wgjigence  to  produce  the  harm.  Thus,  where 
a  dty  had  carelessly  left  an  excavation  in 
tile  street,  and  a  person  attempting  to  avoid 
the  threatened  kick  of  a  mule  fell  Into  It, 
and  was  injured,  the  city  was  held  to  be  lia- 
Ue."  The  lUustxation  last  given  of  the  de- 
fect in  the  street  and  the  kicking  mule  is 
founded  upon  the  case  of  Bassett  v.  City  of 
St  Joseph,  53  Mo.  290,  14  Am.  Rep.  44& 
Other  illustrations  of  such  combinations  of 
causes  are  shown  in  the  cases  of  Brennan  v. 
Oty  of  St  Louis,  92  Mo.  482,  2  S.  W.  4S1, 
where  a  ditch  in  a  street  combined  with  the 
accidental  fall  of  a  third  person  against  a 
diild  who  was  pushing  a  baby  buggy,  there- 
by causing  them  to  fall  Into  a  ditch,  and 
Vogelgesang  v.  aty  of  St  Louis,  139  Mo.  131, 
40  S.  W.  653,  where  a  sUght  depression  at 
the  end  of  a  bridge  in  a  street  combined  with 
the  steam  emitted  from  an  engine  under  the 
bridge  to  cause  a  gentle  team  to  run  away, 
throw  the  plaintiff  out  of  the  wagon  and  in- 
jure Um.  Bisb.  Noncont  Law,  |  518,  gives 
the  reason  underlying  the  rule  as  follows: 
"Bee.  S1&  Since  the  habitations  and  life  of 
man  are  In  the  midst  of  constantly  active 
forces  In  nature,  and  bis  necessities  compel 
him  to  be  perpetually  active  also.  It  Is  not 
possible  In  Jurisprudence,  nor  would  it  be 
Jnst  to  Umlt  one's  responsibility  for  harm 
iHHeted  on  another  through  his  acta  to  the 
M&W.-38 


partlcalar  Injuries  whereof  those  acts  are 
the  sole  cause.  Indeed,  a  sole  unse  is  a 
thing  seldom  found  in  our  complicated  world. 
Nw  would  It  be  practicable,  nor  yet  Is  it  de- 
manded by  any  principle  of  Justice,  to  take 
into  the  account  all  the  combining  causes  of 
an  Injury,  and  charge  the  author  of  each 
cause  with  simply  his  proportion  of  the  dam- 
age. Therefore  the  rule  of  the  law  is  that 
a  person  contributing  to  a  tort,  whether  his 
fellow  contributors  are  men,  natural,  or  other 
forces  or  things,  is  responsible  for  tbe  whole, 
the  same  as  though  he  had  done  all  without 
help.  The  limit  to  this  rule  in  civil  juris- 
prudence is  simply  what  is  required  by  an- 
other rule,  namely,  that  the  injured  person 
Is  only  entitled  to  one  compensation." 

In  Brash  v.  City  of  St  Louis,  161  Mo., 
loc.  dt  437,  61  S.  W.  809,  the  negligence  of 
the  city  combined  with  the  act  of  God.  Tbe 
verdict  against  tbe  city  was  sustained. 
Brace,  J.,  said:  "Tbe  general  doctrine  on 
the  question  In  issue  on  tbe  instruction  Is 
thus  stated  bi  1  Shear,  ft  B.  Neg.  (6tb 
Kd.)  {  39:  'It  is  universally  agreed  that.  If 
the  damage  is  caused  by  the  concurring  force 
of  the  defendant's  negligence  and  some  other 
force  for  which  he  Is  not  responsible,  in- 
cluding "the  act  of  Ood,"  or  superhuman 
force  intervening,  the  defendant  Is  neverthe- 
less responsible,  if  his  negligence  is  one  of 
the  proximate  causes  of  the  damage,  within 
the  definition  already  given.  It  Is  also  agreed 
that,  if  the  negligence  of  tbe  defendant  con- 
curs with  the  other  cause  of  the  Injury  in 
point  of  time  and  place,  or  otherwise  so  di- 
rectly contributes  to  the  plalntiCfs  damages 
that  it  is  reasonably  certain  that  the  other 
cause  alone  would  not  have  sufficed  to  pro- 
duce It,  the  defendant  is  liable,  notwithstand- 
ing he  may  not  have  anticipated  the  inter- 
ference of  the  superior  force,  which,  concur- 
ring with  his  owt  negligence,  produced  tbe 
damage.  But  If  the  superior  force  would 
have  produced  the  same  damage  whether  tbe 
defendant  had  been  negligent  or  not  bis 
negligence  Is  not  deemed  the  cause  of  the 
injury.'  And  this  is  the  preTaillng  doctrine 
in  this  state.  Wolf  v.  Express  Co.,  43  Mo. 
421,  97  Am.  Dec  406;  Bead  v.  Railroad 
Co.,  60  Mo.  199;  Proitt  t.  Railroad  Co.,  62 
Mo.  627;  Davis  v.  Railway  Co.,  89  Mo.  340, 
1  S.  W.  327;  Haney  v.  City  of  Kansas,  94 
Mo.  334,  7  S.  W.  417;  Association  v.  Talbot, 
141  Mo.  674,  42  S.  W.  079,  64  Am.  St  Rep. 
538.  There  is  notliing  in  the  rulings  in  Flori 
T.  City  of  St  Louis,  69  Ma  341,  33  Am.  Rep. 
504,  or  Turner  v.  Haar,  114  Mo.  335,  21  S. 
W.  737,  Inconsistent  with  this  doctrine." 
Shear.  &  R.  Neg.  (5th  Ed.)  §  122,  says:  "Per- 
sons who  co-operate  In  an  act  directly  caus- 
ing Injury  are  jointly  and  severally  liable 
for  its  consequences  If  they  acted  In  con- 
cert or  united  in  causing  a  single  injury, 
even  though  acting  Independently  of  each 
other."  In  Nagel  r.  Railway  Co.,  75  Mo., 
loc.  clt  661,  42  Am.  Rep.  418,  a  raih-oad 
company  was  held  liable  for  concurrent  neg- 
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ligence  In  that  It  left  a  turntable  unfasteu- 
ed,  and  children  playing  with  it  caused  It 
to  revolve  and  Injure  the  plaintiff.  In  Payne 
V.  Railroad  Co.,  120  Mo.,  loc.  clt.  419,  31 
S.  W.  885,  the  converse  of  the  proposition 
was  presented.  There  the  court  instructed 
the  jury,  at  the  request  of  the  plaintiff,  that 
"It  is  not  sufDcient  that  the  Jury  may  be- 
lieve from  the  evidence  that  the  plaintiff  was 
simply  guilty  of  negligence,  but  that  the 
negligence  of  the  plaintiff,  and  not  that  of 
the  defendant,  must  be  the  proximate  or  im- 
mediate cause  of  the  injury  to  excuse  the 
defendant  from  liability."  Speaking  of  thid 
instruction,  this  court,  per  Macfarlane,  J., 
said:  "The  Jury  may  as  well  have  been  told 
that,  to  defeat  a  recovery  on  the  plea  of  con- 
tributory negligence,  it  was  necessary  to 
find  that  the  negligence  of  plaintiff  was  the 
sole  proxhnate  cause  of  the  injury.  The  In- 
struction ignored  entirely  concurring  or  con- 
tributory negligence  of  both  parties,  which 
is  one  essential  element  of  contributory  neg- 
ligence. There  are  no  degrees  which  dis- 
tinguish the  negligence  made  necessary  by 
law  to  defeat  a  recovery,  and  negligence 
which  Is  proximate  or  a  cause  of  the  injury 
is  sutncient  It  does  not  matter  that  the  con- 
curring and  co-operating  negligence  of  de- 
fendant was  negligence  per  se,— such  as  the 
violation  of  an  ordinance,  as  in  this  case,  or 
statute  law.  The  Instruction  is  also  mis- 
leading wherein  it  informs  the  jury  that,  in 
order  for  the  defendant  to  establish  its.  plea 
of  contributory  negligence  'it  is  not  sufficient 
that  the  jury  may  believe  from  the  evidence 
that  plaintiff  was  simply  guilty  of  negli- 
gence,' and,  as  qualified  or  explained  by  what 
follows,  does  not  correctly  state  the  law. 
The  negligence  to  defeat  a  recovery  must  be 
a  proximate  cause  for  the  Injury,  but  need 
not  be  the  sole  proximate  cause."  The  rea- 
son for  this  rule,  as  applied  to  the  con- 
tributory negligence  of  the  plaintiff.  Is  thus 
stated  In  1  Shear.  &  R.  Neg.  (5th  Ed.)  {  96: 
"It  is  not  essential  to  this  defense  that  the 
piaintifTs  fault  should  have  been  in  any  de- 
gree the  cause  of  the  event  by  which  he 
was  injured.  It  is  enough  to  defeat  him  if 
the  injury  might  have  been  avoided  by  the 
exercise  of  ordinary  care.  The  question  to 
be  determined  in  every  case  Is  not  whether 
the  plaintiff's  negligence  caused,  but  whether 
It  contributed  to,  the  injury  of  which  he  com- 
plaius."  Because  the  doctrine  of  concurrent 
negligence  prevails  in  this  state  a  defendant 
is  liable  notwithstanding  his  negligence  was 
not  the  sole  cause  of  the  accident,  and  l>e- 
cause  the  doctrine  of  comparative  negligence 
does  not  obtain  in  this  state  (Hurt  v.  Railway 
Co.,  94  Mo.,  loc.  dt  264,  7  8.  W.  1,  4  Am. 
St.  Rep.  374;  Hogan  v.  Railway  Co.,  150 
Mo.,  loc.  clt.  55,  51  S.  W.  473),  the  contribu- 
tory negligence  of  a  plaintiff  will  defeat  a 
recovery.  If  It  directly  contributes  to  the  ac- 
cident (Dates  V.  Railway  Co.  [not  yet  ofR- 
clally  reported]  08  S.  W.  906),  even  though 
It  is  not  the  cause  or  sole  cause  of  the  ac- 


cident, and  even  though  snch  contributory 
negligence  was  only  slight  or  remote. 

The  plaintiff  contends  that  the  defendant 
owned  and  operated  the  West  Shore  trahj  as 
wdl  as  the  New  York  Central  train,  an<l 
hence  defendant  Is  liable  for  the  negligence 
of  the  agents  and  persons  operating  the  West 
Shore  train.  On  the  other  hand,  the  defend- 
ant contends  that  there  is  no  substantial 
evidence  in  this  record  that  the  defendant  so 
owned  or  operated  the  West  Shore  train,  and 
hence  it  is  not  responsible  for  the  negligence 
of  the  agents  and  pei-sons  operating  the  West 
Shore  train.  The  plaintiff  further  contends 
that  It  was  negligence  for  the  porter  of  the 
sleeping  car  on  the  West  Shore  train  to  tell 
the  plaintiff  that  that  was  the  New  Tork 
train,  and  to  Invite  him  to  get  on  It  and 
that  such  negligence  was  the  primary  cause 
of  the  accident,  and  the  grease  on  the  plat- 
form was  the  secondary  canse  of  the  acci- 
dent, and  that  combined  they  produced  the 
direct  and  proximate  cause,  and  that  neither 
would  have,  probably,  caused  the  accident  tf 
the  other  had  not  existed.  The  defendant, 
however,  contends  that  it  is  In  no  wise 
liable  for  any  negligence  of  the  portier  of  tlie 
sleeping  car,  or  of  any  agent  or  persons  oper- 
ating the  West  Shore  train,  because  it  Is  not 
shown  that  the  defendant  had  anything  to 
do  with  that  road  or  train.  If  the  plataitlff's 
contention  that  the  defendant  owned  and 
operated  the  West  Shore  train  was  support- 
ed by  the  evidence,  then  the  plaintiff  could 
not  be  heard  to  assign  error  as  to  the  third 
Instruction;  for,  though  it  is  not  the  law 
that  a  defendant  is  only  liable  where  his 
negligence  is  the  sole  cause  of  the  accident, 
stlU  that  error  in  that  instruction  would  not 
entitle  the  plaintiff  to  a  reversal  of  this 
Judgment,  for  the  reason  that  there  would 
be  no  evidence  of  any  concurrent  negligence 
in  the  case,  and  therefore  the  error  in  the 
instruction  could  not  have  prejudiced  the 
plaintiff.  But  such  .contention  is  not  sup- 
ported by  the  evidence  In  this  record.  There 
Is  no  substantial  evidence  that  the  defend- 
ant owned  or  operated  the  West  Shore  train. 
Therefore  the  negligence  of  the  operatives  of 
that  train  In  telling  the  plaintiff  that  it  was 
the  New  York  train,  and  in  inviting  the 
plaintiff  to  get  on  that  train,  may  have  con- 
stituted negligence  of  such  oi>erative8,  whicli 
concurred  with  the  negligence  of  the  defernl- 
aut  in  permitting  grease  to  accumulate  on 
the  platform,  and  the  two  combined  may 
have  caused  the  injury.  In  such  case  the 
defendant's  negligence  might  not  have  been 
the  sole  cause  of  the  accident,  but  l>ecau8e 
It  was  a  concurrent  cause  the  defendant 
would  be  liable.  In  other  words  because 
there  was  enough  basis  in  this  case  for  the 
application  of  the  doctrine  of  concurrent  neg- 
ligence, it  was  error  to  give  the  third  In- 
struction. For  these  reasons  the  third  in- 
struction given  for  the  defendant  was  erro- 
neous in  so  far  only  as  it  told  the  jury  that 
the  defendant  was  not  liable  unless  Its  neg- 
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Usence  soldy  caused  tbe  accident  For  this 
error  the  Judgment  of  the  circuit  court  must 
be  reversed,  and  tbe  cause  remanded  for  f ur^ 
tlier  trial  In  conformity  hereto. 

This  conclusion  makes  It  unnecessary  to 
poaslder  the  other  errors  assigned,  as  they 
Toaj  not  reoccur  upon  another  trial,  except 
to  say  that  there  was  no  error  in  excludlnjj 
evidence  as  to  'whether  there  was  grease  on 
the  platform  In  March,  1897  (this  accident 
occurred  In  August,  1897),  and  whether  there 
was  grease  there  two  weeks  after  the  ac- 
cident The  first  was  too  remote  to  afford  a 
reasonable  basis  for  an  Inference  of  the  con- 
dition on  the  day  of  the  accident,  and  the 
second  was  too  far  after  the  accident  to  be 
admissible  at  all.  The  same  is  true  as  to 
whether  tbere'  were  signs  or  placards  upon 
tbe  cars  In  March,  1897.  Moreover,  as  the 
plaintiff  In  his  Instructions  predicated  a  right 
to  recover  solely  upon  the  ground  that  there 
was  grease  on  the  platform  that  caused  tbe 
plaintiff  to  fall,  the  question  of  signs  or 
placards  on  the  cars  is  not  material  now. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trlaL    All  concur. 


UAUJKCKBODT  CHEMICAL  WORKS  ▼. 
NEMNICH. 

iSnpreiiM  CSoort  of  Missouri,  DivUon  No.  2. 
June  18,  1902.) 

CONTEACTS  —  RBSTRAINT  OF  TRADB  —  VIOIA- 
TION— INJUNCTION— PLEADINQ. 

1.  Where  a  demurrer  to  a  petition  is  sus- 
tained, and  judgment  entered  thereon,  a  bill 
of  exceptions  for  the  purpose  of  preaerring  the 
demarrer  is  unnecessary. 

2.  In  a  suit  to  restrain  the  violation  of  a 
contract  by  a  former  employ^  of  plaintiS  that 
(or  six  years  after  leaving  its  employ  he  would 
not,  within  the  United  States,  engage  in  sell- 
ing, dealing  in,  or  manafacturing  any  of  the 
articles  mannfactnred,  dealt  in,  or  sold  by  it, 
a  petition  alleging  that  defendant  within  such 
time  "entered  upon,  and  is  engaged  in,  the 
nuinafactnre  and  sale  of  chemicals,  drugs,  and 
otiier  articles  of  the  same  kind  and  char- 
acter as  those  mannfactnred,  sold,  and  dealt 
in  Inr  tbe  plaintiff,"  and  "that  such  acts  on  de- 
(eooant's  part  are  a  breach  of  the  obligation 
imposed  by  his  agreement  aforesaid,"  and  "that 
in  so  doing  he  utilises  tbe  information  as  to 
processes  and  customers  acqnired  while  in 
plaintiff's  emplt^,"  states  merely  the  legal 
eondosicnis  of  the  pleader,  and  is  demurrable. 

3.  Sneb  contract  is  one  in  restraint  of  trade, 
which  eqnity  will  not  enforce  by  injunction. 

Appeal  from  St  Louis  drcnit  court;  H.  D. 
Wood.  Judge. 

Injnnction  by  the  MalUnCkrodt  Chemical 
Works  against  Rudolph  Nemnlch.  From  a 
Judgment  for  defendant,  plaintiff  appealed 
to  the  St  Louis  court  of  appeals,  where  tbe 
Judgment  waa  affirmed  (83  Mo.  App.  6),  and 
on  the  dissent  of  one  of  the  Judges  the  case 
was  transferred  to  the  supreme  court  Af- 
flnned. 

1 1.  8m  Cootrsets.  voL  U.  Cant  Dig.  |  GGS. 


McKeigban  &  Watts  and  Shepard  Barclay, 
for  appellant  Lubke  &  Muench,  for  respond- 
ent 

SHERWOOD,  P.  J.  This  proceeding  (one 
In  equity)  sought  to  enjoin  defendant  from 
carrying  on  the  manufacture  of  chemicals, 
drugs,  etc.,  in  the  states  of  Missouri  and  Illi- 
nois. Tbe  petition  and  accompanying  con- 
tract are  as  follows: 

"The  MaUinckrodt  Chemical  Works,  as 
plaintiff,  by  tbe  undersigned,  its  attorneys, 
states  that  it  Is  a  corporation  under  the  laws 
of  Missouri.  Plaintiff  for  more  than  ten 
years  last  past  has  been,  and  It  is  now,  en- 
gaged In  the  manufacture  and  sale  of  drugs 
and  chemicals,  and  It  has  Its  principal  office 
and  manufactory  In  tbe  city  of  St  Louis. 
The  business  of  plaintiff  ia  extensive.  At 
and  for  some  years  prior  to  the  time  wben 
plaintiff  made  the  contract  with  defendant 
hereinafter  mentioned,  the  commercial  op- 
erations of  tbe  plaintiff  included  numeroua 
transactions  for  tbe  sale  of  its  manufactured 
drugs  and  cbemlcals,  not  only  with  persons 
In  the  dty  of  St  Louis,  but  also  In  very 
many  other  parts  of  the  United  States'  of 
America,  in  a  large  number  of  tbe  different 
states  and  territories  thereof,  and  in  tbe  do- 
minion of  Canada,  in  tbe  republic  of  Mexico, 
and  in  several  of  the  countries  of  Europe 
and  of  Asia  and  of  Australia.  Plaintiff's 
business  of  selling  drugs  and  cbemlcals  Is 
still  as  extensive  as  when  said  contract  was 
made,  and  Is  enlarging  In  extent  each  year. 
Plaintiff's  business  of  manufacturing  drugs 
and  chemicals  is.  moreover,  to  a  great  de- 
gree, scientific  in  its  nature.  It  requires  a 
large  measure  of  skill  In  tbe  adoption  and 
use  of  various  processes  for  tbe  manufacture 
of  tbe  drugs  and  chemicals  sold  by  plaintiff 
as  aforesaid,  and  many  of  the  processes  fol- 
lowed by  its  employes  in  tbe  plaintiff's  said 
manufactory  are  tbe  products  of  discoveries, 
inventions,  and  improvements  by  tbe  officers 
and  employes  of  plaintiff,  belonging  to  the 
plaintiff,  and  constitute  valuable  property  of 
plaintiff.  The  defendant,  Rudolph  Nemnlch, 
and  said  corporation,  June  15,  1893,  entered 
into  a  contract  which  was  signed  by  both 
parties,  in  the  following  terms: 

"  "These  articles  of  agreement  entered  in- 
to this  15th  day  of  June,  1893,  by  and  be- 
tween tbe  MaUinckrodt  Chemical  Works,  a 
corporation,  of  the  one  part  and  Rudolph 
Nemnich,  of  tbe  other  part  witnessetb,  that 
they,  the  said  parties,  for  the  considerations 
and  the  mutual  covenants  hereinafter  men- 
tioned, agree  and  covenant  to  and  with  each 
other  in  manner  following,  to  wit: 

"  'First  That  the  said  corporation  will,  for 
and  during  the  space  of  five  years,  to  com- 
mence on  the  first  day  of  January,  1893,  em- 
ploy said  Rudolph  Nemnich  as  chemist  In 
Its  factories,  and  to  do  such  other  services 
therein  as  he  will  be  directed  to  do  by  tbe 
officers  of  said  corporation,  and  that  said  Ru- 
dolph Nemnich  shall  and  will  during  said 
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term  diligently  and  faithfully  serve  In  tbe 
employ  of  said  corporation  as  such  chemist, 
or  as  directed  to  do  by  its  officers,  and  that 
he  will  devote  all  his  time,  slcill,  and  Indus- 
try to  the  business  of  said  corporation. 

"  'Second.  That  said  Rudolph  Nemnich 
shaU  at  all  times  during  said  term  fulfill  and 
keep  the  lawful  and  reasonable  commands 
and  directions  of  said  cori>oratlon  and  its  offi- 
cers, and  that  said  Rudolph  Nemnich  shall 
neither  during  said  term  nor  at  any  time 
afterwards  disclose  the  same,  or  the  secrets 
of  his  employment,  or  any  of  the  processes, 
plans,  operations,  business  dealings,  or  trans- 
actions of  said  corporation,  to  any  person  or 
persons  whatsoevor. 

"Third.  That  all  the  discoveries,  inven- 
tions, and  Improvements  which  said  Rudolph 
Nemnich  during  said  term  may  use,  apply, 
or  make  in  any  chemicals,  pharmaceutical 
preparations,  medicines,  compounds,  machln- 
eiy,  apparatus,  or  articles  of  any  kind  what- 
soevw,  or  In  the  several  processes  of  manu- 
facturing or  compounding  the  same,  whether 
they  are  patentable  or  unpatentable,  shall  be- 
come, be,  and  remain  the  property  of  said 
corporation;  and  said  Rudolph  Nemnich  here- 
by and  herewith  sells,  assigns,  and  transfers 
to  said  corporation  the  full  and  exclusive 
right  to  use  and  apply  the  same;  said  cor- 
poration to  have  the  full  and  exclusive  right 
to  obtain  and  take  out  letters  patent  there- 
on. 

"  'Fourth.  That  as  and  for  a  consideration 
for  such  services  to  be  done^  observed,  and 
performed  by  said  Rudolph  Nemnich  as 
aforesaid,  and  as  his  annual  salary  therefor, 
said  corporation  will  pay  him  the  sum  of  one 
thousand  dollars,  together  with  an  Increase 
in  his  salary  of  two  hundred  dollars  for  each 
successive  year  during  said  term,  over  the 
preceding  year. 

"  'Fifth.  That  if  said  Rudolph  Nemnlcb 
shall  be  absent  from  his  said  employment, 
by  reason  of  sickness,  disability,  or  other 
causes,  for  periods  exceeding  three  weeks  at 
a  time,  the  said  corporation  shall  be  at  lib- 
erty to  make  deductions  from  his  annual  sal- 
ary In  proportion  to  his  time  of  absence. 

"  'Sixth.  That  he,  the  said  Rudolph  Nem- 
nich, agrees  and  covenants  and  herewith 
binds  himself  that  for  and  within  the  period 
of  six  years  after  he  has  left  the  service  of 
said  corporation,  and  within  the  territory  of 
the  United  States,  he,  the  said  Rudolph  Nem- 
nich,. will  not,  in  any  manner  or  form,  di- 
rectly or  indirectly,  either  by  himself  or  with 
others,  engage  In  the  selling,  dealing,  or  man- 
ufacture of  any  of  the  articles  now  or  then 
being  manufactmred,  sold,  or  dealt  In  by  said 
Mallinckrodt  Chemical  Works. 

"  'Seventh.  That  said  Rudolph  Nemnich 
shall  at  no  time,  whether  during  said  term 
of  employment  or  afterwards,  directly  or  In- 
directly, with  and  by  himself,  or  with  and 
to  any  other  person,  firm,  or  corporation, 
utilize.  Impart,  or  apply  the  knowledge  or  In- 
formation acquired  by  him  during  his  said 


employment  by  said  MalUnckvodt  Chemical 
Works  regarding  any  secrets,  discoveries,  in- 
ventions, or  Improvements  In  making,  using, 
applying,  or  compounding  any  chemicals, 
pharmaceutical  preparations,  medicines,  com- 
pounds, machinery,  or  apparatus,  or  regard- 
ing any  discoveries,  inventions,  improve- 
ments, or  secrets  in  the  processes,  art,  and 
science  of  manufacturing  and  compounding 
said  articles;  it  being  well  understood  that 
all  such  discoveries,  inventions,  improve- 
ments, or  secrets  made  or  acquired  by  said 
Rudolph  Nemnich  during  his  said  employ- 
ment are  and  shall  always  remain  the  ex- 
clusive property  Of  said  Mallinckrodt  Chem- 
ical Works. 

"  In  witness  whereof,  said  Mallinckrodt 
Chemical  Works  has  caused 'these  presents 
to  be  signed  by  its  president,  and  its  com- 
mon corporate  seal  to  be  hereto  affixed,  and 
said  Rudolph  Nemnich  has  signed  and  sealed 
these  presents  at  St  Louis,  Missouri,  this 
fifteenth  day  of  June,  1893,  in  duplicate.' 

"The  said  defendant  at  the  time  of  making 
said  contract  was  sojourning  in  the  dty  of 
St.  Louis,  Missouri,  but  nevertheless  was 
then  a  citizen  of  the  empire  of  Germany. 
Prior  to  the  date  of  said  contract  he  had 
come  to  the  state  of  Missouri  from  Wies- 
baden, Oermany.  He  had  practiced  his  pro- 
fession as  a  chemist  in  Germany,  his  native 
country;  and  both  then  and  at  the  present 
time  defendant  had  an  ample  and  extensive 
field  in  which  bis  profession  as  chemist 
might  be  practiced  In  that  country,  as  well 
as  In  many  other  parts  of  the  civilized  world. 
Factories  for  the  manufacture  and  sale  of 
chemicals  and  drugs  exist  now,  and  have  for 
more  than  ten  years  last  past  In  many  parts 
of  Great  Britain,  France,  Germany,  Austria, 
Italy,  Belgium,  and  in  other  countries;  and 
In  said  countries  defendant  might  now  find, 
and  at  any  time  In  the  past  ten  years  ml^t 
have  found,  professional  employment  as 
chemist,  If  he  desired,  at  reasonable  and  re- 
munerative terms  of  compensation  for  such 
services  as  chemist  The  drugs  and  chemic- 
als manufactured  by  plaintiff  have  for  many 
years  past  been  extensively  used  in  various 
parts  of  the  United  States,  and  In  the  other 
countries  in  which  plaintiff  does  business,  as 
hereinbefore  mentioned,  for  compounding 
medicinal  prescriptions  for  scientific  experi- 
ments, and  in  many  other  ways  wberdn 
drugs  and  chemicals  of  a  high  order  of  pu- 
rity are  required.  Plaintiff  believes  that  the 
said  products  of  its  manufactory  enjoy  a 
good  reputation  for  purity  and  efficiency  In 
the  drug  trade  throughout  the  United  States 
and  In  said  other  countries  into  which  its 
business  extends,  and  plaintiff  charges  the 
fact  so  to  be.  Defendant  went  into  the  serv- 
ice of  plaintiff  in  its  manufactory  according 
to  said  contract  and  remained  In  the  employ 
of  plaintiff  under  said  contract  until  Janu- 
ary, 1898,  when  his  term  of  said  employment 
by  said  plaintiff  expired,  and  he  took  and 
enjoyed  all  the  fruits  of  Its^rovlsiona  accord- 
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lug  to  tta  terms  until  said  contract  had  been 
fnllr  compiled  with  on  the  part  of  plaintiff. 
After  the  expiration  of  said  term  defendant 
left  the  aervlce  of  plaintiff,  and  at  a  more 
recent  date,  heretofore,  in  the  year  1808,  In 
the  city  of  St  Lioala,  defendant  entered  npon, 
and  la  now  engaged  In,  the  manufacture  and 
tale  of  chemicals,  dmga,  and  other  articles 
of  the  same  kind  and  character  as  those 
mannfactnred,  sold,  and  dealt  in  by  the  plain- 
tiff at  the  present  time,  as  well  as  dealt  In 
at  the  time  when  said  contract  was  entered 
lata  That  said  acts  on  defendant's  part  are 
a  breach  of  the  obligation  imposed  by  his 
agreement  aforesaid,  as  part  of  the  said  con- 
tract. During  defendant's  stay  in  plaintiff's 
service  he  had  full  and  free  access  to  the 
woiUng  departments  of  plaintiff's  manufac- 
tory, and  acquired  knowledge  of  many  of  the 
processes  of  manufacture  in  use  by  plaintiff 
and  its  employte  for  the  manufacture  of 
drags  and  chemicals.  Defendant  during  said 
service  alao  obtained  information  of  the 
names  of  many  of  plaintiff's  regular  custom- 
ets,  and  of  persons  who  purchased  drugs  and 
chemicals  of  plaintiff  In  various  sections  and 
states  of  the  United  States.  Defendant,  in 
the  manufacture  and  sale  of  chemicals  and 
dmgs  as  aforesaid,  is  utilizing  and  applying 
for  his  own  use  the  said  knowledge  and  In- 
formation so  acquired  and  obtained  by  him 
while  in  plaintifTs  employ.  It  would  be 
against  equity  for  defendant  to  take  advan- 
tage of  the  information  gained  by  him  while 
In  plalntitTs  employment  under  the  aforesaid 
agreement,  or  to  carry  forward  the  business 
of  manufacturing  drugs  and  chemicals,  on 
which  he  has  embarked.  In  competition  with 
plaintiff,  bis  said  former  employer.  Defend- 
ant's said  acts  are  contrary  to  equity  and 
good  conscience.  Plaintiff  asserts  that  no 
remedy  that  could  lawfully  be  obtained  by 
the  recovery  of  damages  of  defendant  would 
be  adequate  or  efficient  to  redress  the  said 
breach  of  said  agreement,  which  said  breach 
omtlnnes  from  day  to  day.  Plaintiff  there- 
fore prays  that  defendant  be  perpetually  re- 
strained and  enjoined  from  further  manu- 
facturing In  the  states  of  Missouri  or  lUinols 
any  drugs  and  chemicals  now  or  hereafter 
maonfactnred  by  plaintiff,  until  January  1st 
in  the  year  1904;  and  plaintiff  prays  for  such 
farther  relief  as  may  be  just" 

1V>  this  petition  defendant  filed  the  follow- 
ing demurrer: 

"Now  comei  the  defendant  herein,  and  de- 
murs to  the  amended  petition  of  the  plaintiff 
herein  filed,  and  for  grounds  of  said  demur- 
rer assigns: 

"First  That  said  amended  petition  like- 
wise falls  to  set  forth  facts  sufficient  to  con- 
stitute a  cause  of  action  or  ground  of  relief 
against  this  defendant 

"Second.  Because  the  contract  folly  set 
forth  in  said  amended  petition,  bo  far  as  It 
attempts  to  restrain  this  defendant  in  the 
exercise  of  bis  profession  in  the  entire  United 
Btatea,  la  contrary  to  public  policy  and  void. 


"Third.  Because  there  Is  no  equity  In  said 
bUl. 

"Wherefore,"  etc. 

The  petition  was  adjudged  Insuffldoit  and, 
plaintiff  declining  to  plead  further,  judgment 
went  on  this  demurrer.  This  demurrer  has 
beeu  carefully  preserved  in  a  bill  of  excep- 
tions filed  for  that  purpose.  Why  this  was 
done,  is  passing  strange,  seeing. that  a  demur- 
rer has  the  faculty  of  being  a  self-preserver. 
Spears  v.  Bond,  7»  Mo.  467;  Hannah  ▼.  Han- 
nah, l(n>  Mo.  2S9, 1»  S.  W.  S7;  State  v.  Camp- 
bell, lao  Mo.  396,  as  8.  W.  392;  Thorp  v. 
Miller,  137  Mo.  231,  38  S.  W.  029;  Benton  Co. 
▼.  Morgan  (Mo.  Sup.)  04  8.  W.  119.  But  In- 
formation of  these  rulings— Indeed  of  the 
fundamental  and  familiar  rule  of  practice 
which  they  embody  and  announce — has  not  as 
yet,  perhaps,  reached  urban  latitudes.  The 
first  clause  set  forth  is  a  general  demurrer, 
and  tills  challenges  the  sutllciency  of  the  peti- 
tion in  its  totality;  that  is,  up  one  side  and 
down  another.  The  i)etltion  will  now  be  ex- 
amined with  the  view  to  ascertain  the  cor- 
rectness of  this  general  challenge. 

The  Btzth  paragraph  of  the  contract  Is  the 
one  on  which  plaintiff  relies  for  relief,  as  ir 
apparent  from  Its  petition;  that  paragraph 
being  as  follows: 

"Sbcth.  That  he,  the  said  Rudolph  Nem- 
nlcb,  agrees  and  covenants,  and  herewith 
binds  himself,  that  for  and  within  the  pc 
riod  of  six  years  after  he  has  left  the  service  of 
said  corporation,  and  within  tbe  territory  of 
the  United  States,  he,  the  said  Rudolph  Nem- 
nicb,  will  not  in  any  manner  or  form,  direct- 
ly or  indirectly,  either  by  himself  or  with 
others,  engage  in  the  selling,  dealing,  or  man- 
ufacture of  any  of  the  articles  now  or  then 
being  manufactured,  sold,  or  dealt  in  by  said 
Malllnckrodt  Chemical  Works." 

Regarding  such  paragraph  the  allegations 
of  the  petition  are:  "Defendant  went  Into 
the  service  of  plaintiff  In  Its  manufactwy 
according  to  said  contract  and  remained  In 
the  employ  of  plaintiff  under  said  contract 
until  January,  1808,  when  his  term  of  said 
employment  by  said  plaintiff  expired;  and  be 
took  and  enjoyed  all  the  fruits  of  its  provi- 
sions according  to  Its  terms  nntn  said  con- 
tract had  been  fully  complied  with  (m  the 
part  of  plaintiff.  After  the  expiration  of  said 
term,  defendant  left  the  service  of  plaintiff, 
and  at  a  more  recent  date,  heretofore,  in  the 
year  1808,  in  the  city  of  St  Louis,  defendant 
entered  upon,  and  Is  now  engaged  In,  the 
manufacture  and  sale  of  chemicals,  drugs, 
and  other  articles  of  the  same  kind  and  char- 
acter as  those  manufactured,  sold,  and  dealt 
in  by  the  plaintiff  at  the  present  time,  as 
well  as  dealt  in  at  the  time  when  said  con- 
tract was  entered  into.  That  said  acts  on 
defendant's  part  are  a  breach  of  the  obligation 
imposed  by  his  agreement  aforesaid,  as  part 
of  the  said  contract."  "Dtiring  defendant's 
stay  In  plalntltTs  service  he  had  full  and 
free  access  to  the  working  departinents  of 
plaintiff's  manufactory,  and  acquired  knowl- 
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edge  of  many  of  the  pre  cesses  of  manufacture 
m  use  by  plalntlir  and  its  employes  for  the 
manufacture  of  drugs  and  chemicals.  De- 
fendant during  said  service  also  obtained  in- 
formation of  the  names  of  many  of  plain- 
tllTs  regular  customers,  and  of  persons  who 
purchased  drugs  and  chemicals  of  plaintiff  in 
various  sections  and  states  of  the  United 
States.  Defendant,  in  the  manufacture  and 
sale  of  chemicals  and  drugs  as  aforesaid,  Is 
utilizing  and  applying  for  his  own  use  the  said 
knowledge  and  Information  so  acquired  and 
obtained  by  him  while  In  plaintiff's  employ." 
Uf  these  allegations  of  the  petition  It  Is  ob- 
servable that  the  last  clause  of  It,  as  above 
quoted,  charges  that  "defendant,  in  the  manu- 
facture and  sale  of  chemicals  and  drugs  as 
aforesaid,  Is  utilizing  and  applying  for  his 
own  use  the  said  knowledge  and  informa- 
tion so  acquired  and  obtained  by  blm  while 
In  plaintiff's  employ."  In  what  way  is  de- 
fendant utilizing  and  applying  for  his  own 
use  the  knowledge,  etc.T  What  are  the  facts? 
Surely  defendant  was  entitled  to  a  statement 
of  the  constitutive  facts  which  compose  plaln- 
tltrs  cause  of  action.  If  It  had  any,  for  this 
Is  the  rule  of  our  Code.  Jrter  v.  Uelnricboffen, 
62  Mo.  S3S.  And  equally  as  surely,  such  facts 
plaintiff  did  not  set  forth.  The  allegation 
quoted  Is  simply  the  averment  of  a  legal 
conclusion,  not  the  statement  of  issuable 
f.icts,  and  not,  therefore,  either  traversable  or 
demurrable,  and  Is  to  be  treated  as  no  state- 
ment at  all,  and  consequently  obnoxious  to 
attack  by  general  demurrer.  Bliss,  Code  PI. 
(3d  Ed.)  i  413,  and  note;  Id.  {{  210-213; 
Uraft  V.  Thompson,  51  N.  U.,  loc.  dt.  540; 
McKInzie  V.  Mathews,  69  Mo.,  loc  dt  102; 
(Jooper  V.  French,  62  Iowa,  531,  8  N.  W.  638. 
"The  allegation  of  a  conclusion  of  law  raises 
no  Issue,  need  not  be  denied,  and  Its  truth  Is 
not  admitted  by  a  demurrer  to  the  complaint 
containing  It"  Klttlnger  v.  Traction  Oo.  (N. 
y.)  54  N.  B.  1081.  See.  also,  12  Enc  PI.  A 
Frac.  1021:  et  seq.;  Institute  v.  Bitter,  87  N. 
T.  250;  Hoestor  v.  Sammelmann,  101  Mo., 
loc.  dt  624,  14  S.  W.  728.  Under  these  au- 
thorities, the  clause  being  discussed,  being 
a  mere  legal  conclusion,  and  therefore  wholly 
worthless,  is  entirely  eliminated  from  fur- 
ther consideration,  and  it  is  as  though  It  had 
not  been  pleaded.  Nor  will  It  do  to  say  that 
defendant  should  have  moved  to  have  made 
the  pleading  more  definite  and  certain.  He 
might.  Indeed,  have  done  this,  but  was  not 
compelled  to  do  so.  The  primary  duty  of 
making  the  pleading  definite  and  certain  Is  on 
the  party  drawing  the  pleading,  and  he  can- 
not by  his  remissness  cast  on  his  opponent 
the  onus  of  doing  what  his  own  duty  demands, 
—a  duty  which  consists  In  expressing  his 
meaning  clearly  and  unmistakably.  This 
view  Is  the  one  taken  in  New  York,  whence 
our  Code  Is  derived.  Snyder  v.  Free,  114  Mo. 
360,  21  8.  W.  847,  citing  Clark  v.  Dillon,  97 
N.  Y.  370.  And  in  New  York  It  has  been  rul- 
ed that  section  519  of  the  Code.  In  relation  to 
a  liberal  construction  of  pleadings  with  the 


view  to  substantial  Justice  betweoi  tlie  par- 
ties, extends  only  to  "matters  of  form,"  and 
does  not  "apply  to  the  fundamental  require- 
ments" of  a  good  pleading.  Clark  v.  Dillon, 
supra,  and  cases  cited.  To  the  like  effect,  see 
Young  T.  Schofleld,  132  Mo.  650,  34  S.  W. 
497;  Boles  t.  Bennington,  136  Mo.  522,  38 
B.  W.  306.  With  the  clause  aforesaid  elimi- 
nated, nothing  remains  for  consideration  of 
the  last-quoted  portion,  except  the  residue  or 
the  first  paragraph  of  such  quotation,  which 
relates  to  defendant's  engaging  hi  the  manu- 
facture and  sale  of  chemicals,  drugs,  etc.,  of 
the  same  kind  and  character,  etc.  But  this  al- 
so Is  but  the  concluslcm  of  the  pleader,— a  bare 
legal  conclusion,  unsupported  by  the  allegation 
of  a  single  fact.  It  would  be  impossible  f w  de- 
fendant to  traverse  such  an  allegation,  except 
in  terms  equally  vague  and  vexatious^  gener- 
al, to  deny  that  he  "is  now  engaged  In  the  man- 
ufacture and  sale  of  chemicals,  drugs."  etc, 
"of  the  same  kind  and  charader,"  etc.  But 
this  sort  of  answer  would  raise  no  Issue  for  a 
Jury  to  try,  or  to  base  a  verdict  upon.  Facts 
should  have  been  stated  which  would  have 
enabled  the  courts  to  have  seen,  from  read- 
ing the  allegations  of  the  petition,  that  de- 
fendant was  brought  within  the  terms  of 
the  contract,  and  consequently  within  the 
breaches  thereof.  In  other  words,  what  par- 
ticular drugs,  chemicals,  etc.,  were  being 
manufactured  by  defendant  should  have  been 
set  forth  In  the  petition,  in  order  for  de- 
fendant to  have  had  notice  and  opportunity 
to  traverse  the  allegations  of  the  petition  by 
alleging  that  the  drugs,  chemicals,  etc.,  he 
was  engaged  in  manufadurlng  were  not  those 
embraced  within  the  terms  of  the  contract 
or  the  allegations  of  the  petition.  In  no  oth- 
er way  could  the  fads  be  presented  so  aa  to 
raise  an  Issue  for  u  Jury  to  try,  or  for  a 
court  of  equity  to  grant  relief  upon.  See 
above-cited  authorities  and  Cooper  v.  French, 
52  Iowa,  531,  S  N.  W.  638;  Seeley  v.  Bngell. 
17  Barb.  530. 

But  apart  from  considerations  of  pleading, 
the  contract  aa  to  its  sixth  paragraph.  Is  not 
such  a  one  as  a  court  of  equity  will  specif- 
ically enforce  by  Its  injunctive  process  re- 
straining defendant  from  violating  its  terms 
and  provisions.  The  reasons  for  this  view  are 
well  stated  in  an  opinion  by  Bland,  P.  J.,  (tf 
the  St  Louis  court  of  appeals  (83  Mo.  App. 
6),  to  which  opinion  reference  Is  hereby  made. 

As  to  that  portion  of  the  contract  wbweln 
defendant  is  prohibited  from  Imparting  the 
"knowledge  or  Information  acquired  by  blm 
during  his  said  employment,"  dc.,  there  is 
no  allegation  in  the  petition  that  defendant 
was  imparting  or  was  about  to  impart  such 
knowledge,  etc.  This  being  the  case,  no  re- 
lief could  be  had  on  that  score,  in  conse- 
quence of  the  lack  of  such  necessary  allegation. 
Nor  Is  the  complexion  of  this  case  at  all  alter- 
ed because  some  of  the  authorities  cited  in 
the  dissenting  opinion  in  83  Mo.  App.  6.  state 
that  It  would  be  Impossible  to  carry  on  a 
particular    business    without    Impartlns    a 
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knowledge  o(  ttie  aectet  piocases  of  socb 
baslneas.  Tbla  statement  of  the  law  may 
possibly  be  correct  but  what  does  that 
amonnt  to  when,  as  here,  there  is  no  allega- 
tion In  the  petition  that  snch  would  be  the 
«ffect  of  the  conductlns  of  snch  business? 

For  these  reasons,  we  affirm  the  Judgment 
of  the  St  lionls  court  of  appeals,  from  which 
court  this  cause^  on  the  dissent  of  one  of  Its 
membeiB,  was  transferred  to  this  court  All 
concur. 


ST.  FRANCIS  MIII^  CO.  et  al.  t.  SUGO 

et  aL 

(Snpteme  Court  of  Missouri.  DlTision  No.  1. 

Jane  IS,  1902.) 

rBAUDTTLBNT  CONVXTANCB  —  SmT  TO  SET 
ASIDB—BFFSCT— ADMINISTRATOR  OF  I.AND 
CONVKTSD  — JUDOHBNT  — PRBSnUFTION  OF 
PATMBNT— BXBCUTIOK-nUB  FOR  ISSUIKQ— 
raw  TRIAI#-APPBAU 

L  Where,  In  an  action  by  judgment  creditors 
to  set  aside  a  fraudulent  conveyance  by  their 
debtor,  they  alleged  that  the  land  belonged  to 
bim  at  the  time,  and  defendants  also  asserted 
that  title  was  in  him,  and  claimed  title  under 
iBcfa  deed,  and  the  court  found  all  the  issues 
in  taTOr  of  plaintiff,  it  was  error  to  dismiss 
the  bin  on  the  ground  that  he  had  no  title. 

2.  Where,  in  an  action  by  Judgment  creditors 
to  set  adde  a  fraudulent  couTeyauce  by  their 
debtwr,  the  trial  court  found  all  the  Issues  for 
the  plaintiffs,  and,  after  erroneously  dismiss- 
ing the  bill,  ordered  a  new  trial,  thereby  un- 
dertaking to  correct  the  mistakes  in  its  own 
mling,  tne  appellate  court  should  not  consid- 
er the  eridence  to  determine  whether  the  find- 
inn  were  correct. 

3.  Where  a  fraudulent  conyeyance  by  a  de- 
cedent is  set  aside  at  the  suit  of  his  creditors, 
bis  administrator  has  power  to  sell  the  land 
conTeyed  to  pay  debts. 

4.  Where  an  action  is  commenced  by  Judg- 
ment eteditoiB  within  10  years  after  the  re- 
coTcry  of  their  Judgment  to  set  adde  an  al- 
lexed  fraudulent  conveyance  by  their  debtor, 
the  time  during  which  snch  suit  is  pending 
thoald  not  be  considered  in  determining  wheth- 
er the  suit  is  barred  under  Rev.  St  1809,  I 
8722,  Bmiting  the  time  for  issuing  executions 
to  10  yesrs,  or  as  raldng  a  presumption  of 
payment  under  section  ^Ofl,  providing  that 
jodgments  should  be  presumed  to  be  paid  after 
10  years  unless  revived. 

Appeal  from  circuit  court  Dunklin  coun- 
ty; J.  L.  Fort,  Judge. 

Action  by  the  St  Francis  Mill  Company 
and  others  against  William  O.  Sugg  and 
ethos.  From  an  order  granting  plaintlfts' 
notion  for  a  new  trial  after  findings  for  de- 
fendants, defendants  appeal    AfBrmed. 

B.  B.  OUvet  and  Wilson  Cramer,  for  ap- 
Pdlanta.  Jno.  M.  Wood,  Jos.  A.  Wright 
W.  H.  Clopton,  and  C.  A.  Hawkins,  tat  re- 
•pendents. 

VALLIANT, .J.  Appeal  from  an  order 
snstatailng  a  motion  for  a  new.  trial.  It  Is  a 
(lilt  in  eqnity  by  Judgment  creditors  to  set 
ulde  a  deed  of  their  debtor,  W.  S.  Sugg,  al- 
leged to  have  been  executed  without  consid- 
eration for  his  own  ase,  and  to  defraud  his 

.1 L  8ai   Bxecntors    and   Administrators,   voL   U, 
Col  Die.  U  »S,  uat. 


creditors.  The  trial  eomt  fonnd  Cor  the 
plaintiffs  on  the  issnes  of  fact  in  the  case, 
but  dismissed  their  bill  on  the  ground  that 
the  debtor  did  not  have  title  to  the  land. 
Plaintiffs  In  due  time  filed  a  motion  for  a 
new  trial,  which,  aiion  consideration,  was 
by  the  conrt  sustained  upon  the  ground  that 
the  conrt  bad  taken  the  wrong  view  of  the 
title  to  the  land,  and  that  after  finding  the 
issues  as  to  the  alleged  fraudulent  conviy- 
ance  in  favor  of  the  plaintiffs,  the  Judgment 
should  have  been  In  their  favor.  Frcmi  that 
ruling  this  appeal  Is  prosecuted. 

This  cause  has  been  pending  for  more 
than  26  years.'  This  is  the  second  appeal  to 
this  court  Somethlnf  of  ita  history  and 
the  cause  of  the  delay  may  be  read  in  the 
report  of  the  case  on  its  first  appeaL  Mill 
Co.  T.  Sugg,  142  Mo.  364,  44  B.  W.  240.  The 
record  before  ns  Is  very  volnminous,  em- 
bracing  nearly  1,000  printed  pages;  yet  the 
point  to  be  decided  on  ttkis  appeal  is  a  sim- 
ple one,  and  Its  decision  will  leave  the  cause 
still  pending  for  a  new  trlaL  Unquestiona- 
bly, the  trial  court's  ruling  sustaining  the 
motion  for  a  new  trial  was  correct  The  de- 
cree dismissing  the  plaintiffs'  bill  after  the 
finding  of  all  the  Issues  In  their  favor  was 
contradictory  of  itself,  and  could  not  stand. 
The  plaintiffs,  in  their  petition,  asserted  title 
in  their  Judgment  debtor,  and  predicated 
thehr  claim  on  that  title.  The  defendants, 
In  their  answer,  as  positively  asserted  title 
in  the  same  iierson,  and  predicated  their 
claim  on  that  title,  which  they  asserted 
passed  to  their  ancestor  by  the  very  deed 
which  the  plaintiffs  seek  in  this  suit  to  set 
aslda  Neither  party  Qnestioned  the  validity 
of  the  patents  from  Dunklin  county  to  W. 
S.  Sugg,  and  neither  party  can  do  so  In 
this  suit  withont  in  effect  disclaiming  all 
Interest  in  the  land.  For  the  purposes  of 
this  suit  therefore,  we  are  to  assume  that 
the  title  was  as  stated  In  the  petition  in  W. 
S.  Sugg,  and  therefore.  If  be  was  indebted 
to  the  plaintiffs,  as  alleged,  and  if  he  made 
the  conveyance  to  the  defendants'  ancestor 
for  the  purpose  and  nnder  the  conditions  al- 
leged in  the  petition,  the  conveyance  should 
be  set  aside,  and  no  suggestion  of  a  de- 
fect In  the  title  of  the  debtor  who  made 
the  conveyance  shoold  enter  Into  the  con- 
sideration of  the  case.  It  is  insisted  by  ap- 
pellants, however,  that  the  trial  court  was 
not  Jnstifled  by  the  evidence  in  finding  the 
Issues  for  the  plaintiffs,  and  that  this  court 
should  now  review  the  evidence,  and  find 
for  defendants  on  the  facts,  and  dismiss 
the  bill;  citing  in  support  of  their  conten- 
tion that  the  court  has  the  authority  to  do 
so:  Benne  v.  Schneckoo,  100  Mo.  250,  13 
S.  W.  82;  Swon  v.  Stevens,  143  Mo.  384,  45 
S.  W.  270;  HoeUei  v.  Haffner,  156  Mo.  586, 
56  &  W.  312.  And,  on  the  other  hand,  re- 
spondents are  equally  as  earnest  in  their 
contention  that  the  evidence  leaves  no  room 
to  doubt  the  correctness  of  the  chancellor's 
finding,  and  thereforti  this  court  ought  to  «n- 
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ter  final  jndgment  for  the  plalntlffB.  The 
authority  of  appellate  courts  to  review  the 
chancell(H:'a  findings  In  such  cases  Is  well 
settled,  and  the  Jurisdiction,  under  some  dr* 
cnmstances,  to  enter  final  judgment,  la  also 
established.  But  In  this  case  the  chancellor 
has  undertaken  to  correct  whatever  there 
was  of  error  or  mistake  In  his  own  rulings, 
and  Justice  requires  that  he  should  be  per- 
mitted to  do  80,  before  this  court  passes  m 
it  finally;  and,  as  thA  cause  Is  to  be  retried, 
we  do  not  deem  It  proper  to  express  any 
opinion  on  the  weight  of  the  evidence  fur- 
ther than  to  say  the  record  does  not  Jus- 
tify the  entering  of  a  final  Judgment  here,  al- 
though both  sides,  each  from  Its  own  stand- 
point, ask  In  their  briefs  that  it  be  done. 
This  suit  was  begun  in  1875.  The  first  de- 
cree was  rendered  In  August,  1880,  setting 
aside  the  deed  complained  of  as  fraudulent 
W.  8.  Sugg,  the  Judgment  debtor,  was  then 
dead,  and  administration  was  pending  on 
his  estate.  After  that  decree  the  adminis- 
trator of  the  estate  of  W.  S.  Sugg  petitioned 
the  probate  court  for  an  order  to  sell  the 
land  to  pay  the  debts  of  the  estate,  which 
order  the  probate  court  made.  The  lands 
were  sold  by  the  administrator,  and  the 
plaintiffs  became  the  purchasers.  All  that 
occurred  while  the  parties  overlooked  the 
fact  that  a  motion  for  new  trial  had  been 
filed,  and  the  record  did  not  show  that  it 
had  been  overruled.  That  error  was  the 
subject  of  the  former  appeal.  See  Mill  Co. 
V.  Sugg,  142  Mo.  364,  44  S.  W.  249.  Appel- 
lants now  advance  the  point  that  assets 
conveyed  by  an  Intestate  in  fraud  of  his 
creditors  are  not  available  to  the  adminis- 
trator to  pay  debts,  and  George  v.  William- 
son, 26  Mo.  100,  72  Am.  Dec.  203,  Hail  T. 
Callahan,  66  Mo.  816,  and  Zoll  v.  Soper,  n 
Mo.  400,  are  cited  to  snstain  the  point. 
Those  cases  go  no  farther  in  the  direction 
contended  for  than  to  hold  that  an  admin- 
istrator, as  to  the  acts  of  his  Intestate, 
stands  in  his  shoes,  and  cannot  assail  his 
deed  for  fraud,  even  though  it  be  to  re- 
cover assets  to  pay  creditors  of  the  estate. 
But  there  Is  no  authority  for  the  proposi- 
tion that  creditors  may  not  assail  a  deed 
made  to  defraud  them  by  their  deceased 
debtor  in  his  lifetime,  and,  when  the  deed 
is  set  aside  at  their  suit,  that  the  admiuls- 
trator  may  not  treat  the  property  thus  un- 
covered as  assets  of  the  estat& 

Appellants  also  contend  that  the  Judg- 
ments on  which  this  suit  is  founded  are  now 
more  than  20  years  old,  and  are  conclusive- 
ly presumed  to  be  paid.  Rev.  St.  1809,  U 
3722,  4207.  The  Judgments  on  which  the 
plaintiffs  base  their  suit  were  rendered  in 
1871,  1872,  and  1878,  and  this  salt  was  be- 
gan in  1875.  For  the  purposes  of  this  suit 
the  statute  of  limitations  ceased  to  run  In 
1875,  and  the  time  covered  by  the  pending 
of  the  salt  Is  not  to  be  taken  into  account, 
either  to  create  a  bar  by  limitation  or  to 
raise  a  presumption  of  payment 


The  order  sustaining  the  motion  for  a 
new  trial  was  right  and  is  affirmed.  All 
eoncor 


BVANS  «t  al.  V.  BALES  et  aLt 

(Supreme  Court  of  Missouri,  Division  No.  L 

June  18,  1902.) 

FRAVD-BVIOBNCa. 

1.  Plaintiff  gave  $16,808  to  defendant  to 
Invest  for  her.  Defendant  sold  one  of  his  own 
lots  to  a  third  party  for  $7,000,  no  cash  beioi; 

Said,  but  the  vendee's  notes  secured  by  trust 
eed  being  given,  and  two  months  later  boagut 
It  back  for  plaintiff  for  an  alleged  considera- 
tion of  $18,oOO,  the  deed  also  requiring  plain- 
tiff to  assume  the  payment  of  the  debt  secured 
by  the  trust  deed.  After  plaintiff  learned  of 
the  trausaction,  defendant  agreed  that  nothing 
should  be  done  about  the  $7,000  deed  of  trust 
till  plaintiff  had  been  reimbursed.  After  the 
$7,000  notes  were  due,  defendant  daimed  to 
have  set  them  and  the  trust  deed  spart  to  an- 
other party,  to  whom  he  was  indebted,  and. 
after  an  alleged  payment  of  a  part  of  sucli 
indebtedness  by  defendant's  brother,  defendant 
turned  over  the  notes  and  trust  deed  to  the 
latter,  who  foreclosed  and  became  the  porchas- 
er  at  the  sale.  Htld.  that  the  deed  of  trust 
and  notes  were  clearly  fictitious  and  frauda- 
lent  and  would  be  set  aside;  the  brother  har- 
Ing  received  them  after  they  were  doe,  and 
therefore  subject  to  all  equities. 


Modification  of  opinion.  For  former  optai- 
lon,  see  68  S.  W.  885. 

This  is  a  bin  in  equity  to  set  aside  a  trus- 
tee's deed  to  Samuel  H.  Bales,  made  under  a 
foreclosure  of  a  deed  of  trust  and  to  cancel 
the  deed  of  trust  and  the  notes  secured  there- 
by, and  to  declare  the  title  to  the  land  to  be 
fully  vested  in  the  plaintiff  Sarah  M.  Bvans. 
Mrs.  Evans'  husband  was  a  brother  of  de- 
fendant WllUam  Bales'  first  wife,  and  Samael 
H.  Bales  and  William  Bales  are  brothers. 
William  Bales  and  the  Evans  family  were  so- 
cially quite  inUmate  In  1887  Mrs.  Bvans 
had  $16,808.10  in  money.  She  spoke  to  Wil- 
liam Bales  about  investing  it  for  her  in  real 
estate  in  Kansas  City,  saying,  as  other  per- 
sons seemed  to  be  making  money  in  Kansas 
City  real  estate,  she  would  like  to  make  some 
alsa  William  Bales  told  her  he  had  made 
money  for  himself  and  for  others  in  reel  es- 
tate speculations  in  Kansas  City,  and  that  be 
could  make  money  for  her,  too.  She  says  that 
the  contract  was  that  she  was  to  place  her 
money  in  Bales'  hands  for  investment  and  he 
was  to  make  it  earn  $2,000  in  one  year,  and 
at  the  end  of  the  year  he  was  to  return  her 
the  principal  and  the  $2,000  earned,  and  was 
to  keep  for  himself  anything  that  was  earned 
Above  the  $2,000.  Bales  admits  he  agreed  to 
invest  her  money  for  her,  but  denies  that  be 
agreed  that  it  would  yield  any  particular  prof- 
its. At  any  rate,  Mrs.  Eva'ns  deported  the 
money  in  the'  Kansas  City  Savingrs  Bank,  and 
Bales  checked  It  out  and  she  says  she  bas 
never  received  a  penny  of  It  In  return,  except 
.|45  a  month  rent  for  the  property  In  ques- 
tion while  it  was  rented  as  a  lemonade  stiod; 


>  Rehearing  denied. 
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and  tbat  abe  has  never  been  able  to  get  an 
Intelligent  atatonent  from  Balea  aa  to  wbat 
he  did  with  tbe  money,  or  where  he  taiTeeted 
it,  exc^  that  he  told  her  he  had  bonght  the 
property  In  dispute,  and  that  the  railroad 
wonld  have  to  hare  It,  and  she  wonld  make 
■  profit  on  It.  The  fact  Is  that  Bales  had 
owned  the  property.  It  being  lota  2,  8,  and  4 
in  block  2  of  William  Bales'  Second  addition 
to  Kansas  City,  and  on  March  81,  1887,  he 
■old  it  to  S.  H.  Qorham  and  K.  O.  Sattley  for 
17,000.  niey  gave  him  two  notea  therefor  for 
¥3,300  each,  payable  at  one  and  two  years, 
secured  by  deed  of  tmst  on  the  property.  On 
the  13th  of  Jnne,  1887,  Bales  procured  Oor- 
ham  and  Sattley  to  convey  tbe  property  to 
Ura.  Evans  for  an  alleged  consideration  of 
113,500,  snbject,  however,  to  tbe  deed  of  trust 
tat  $7,000  which  Bales  then  held,  and  which 
Incumbrance  the  deed  recited  that  Mrs.  Bv- 
ins  assumed  and  agreed  to  pay.  This  deed 
was  not  ddlvered  by  Bales  at  that  time,  but, 
after  recording  It,  Bales  retained  It  In  hla 
possession,  and  Mrs.  Evans  never  saw  it,  and 
never  knew  or  heard  that  she  had  assumed 
tbe  payment  of  the  |7,000  deed  of  tmst  to 
Bales  until  two  years  thereafter.  Bales  at- 
tempted to  show  that  ahe  was  present  when 
tbe  deed  waa  made,  and  knew  all  about  It; 
but  tbe  attempt  was  a  failure,  and  is  not  en- 
titled to  be  called  aabstantlal  proof  of  his 
claim.  Mrs.  E^vaIlB  was  threatening  to  sue 
Bales  for  an  accounting  and  recover  her 
money,  when  Bales  agreed  that  be  would  not 
demand  payment  of  tbe  deed  of  trust  unless 
tbe  property  conld  be  sold  fbr  enough  to  re- 
pay Mrs.  Evans  for  hw  money  Invested  and 
to  pay  tbe  deed  of  tnist  also,  and  tbat  she 
ibonld  not  be  called  on  to  pay  the  deed  of 
tmat,  or  any  Interest  thereon,  in  any  event, 
and  tbat  the  deed  of  trust  should  not  be  en- 
forced against  tbe  property  until  Mrs.  Evans 
waa  reimbursed.  Upon  this  agreement  Mrs. 
Bvans  refrained  from  bringing  suit,  and  tbe 
matter  remained  In  this  condition,  so  far  as 
Mrs.  Bvans  was  concerned,  until  1889,  when 
Mrs.  Evans  discovered  tbat  tbe  deed  of  trust 
bad  been  foreclosed,  and  that  Samuel  M. 
Bales  bad  become  tbe  purchaser.  During 
tbat  interim  Mrs.  Bvans  bad  paid  the  taxes, 
but  Bales  had  never  asked,  and  she  had  never 
paid,  a  cent  of  Interest  on  tbe  deed  of  trust 
Both  notes  bear  Indorsements  of  Interest  paid 
op  to  October  1, 1880,  but  Mrs.  Evans  never 
paid  It,  and  it  does  not  appear  tbat  any  one 
else  ever  did  so.  The  two-years  note  also  has 
indorsed  on  it  a  credit  of  f  1,000  on  September 
1,  1889;  and  when  Mrs.  Bvans  bad  an  ex- 
pert aoeonntant  examine  her  account  In  the 
bank,  tbat  Bales  alone  bad  been  checking 
against,  it  developed  that  Bales  had  applied 
11,000  of  ber  money  <»  that  note,  but  Mrs. 
Bvans  never  knew  of  It,  and  never  consented 
to  it  It  Is  signifleant  that,  although  tbe  pe- 
tition sets  up  the  agreement  as  to  tbe  deed  of 
trust  in  considaratlon  of  which  Mrs.  B^vans 
abMaliied  ttom  bringing  snlt  William  Bales 
cimtents  himself  with  filing  a  general  denial. 


and  on  tbe  trial  makes  the  statement  that  the 
expert's  report  showed  that  Bira.  Blvans  owed 
him  $1,100.  Thia,  too,  bi  tbe  face  of  the  con- 
ceded facts  that  be  received  $16,808.10  of  her 
money,  tbat  be  never  returned  her  a  penny 
of  It,  and  does  not  attempt  to  show  wbat  be- 
came of  any  of  It  except  tbe  statement  In 
the  deed  from  Gorbam  and  Sattley  that  be 
paid  tbem  $13,500  for  land  on  June  18,  1887, 
which  they  purchased  from  William  Bales 
on  March  81,  1887,  and  in  payment  of  wbicb 
they  gave  notes  amounting  to  97,000,  secured 
by  deed  of  trust  on  tbe  land  Itself.  It  further 
appears,  however,  that  after  making  the 
agreement  with  Mrs.  Bvans,  in  1889,  about 
tbe  deed  of  tmst  on  tbe  1st  of  September, 
1890,  Bales  became  Involved  in  flnancial  trou- 
ble with  a  man  named  Johnson,  and  that,  to 
secure  Johnson  from  loss,  he  set  aside  the 
$7,000  notes  and  deed  of  trust  as  collateral 
security  for  Johnson.  He  did  not  Indorse  tbe 
notes,  however,  and  there  is  no  evidence  that 
he  ever  delivered  tbem  to  Johnson,  but  he 
kept  tbem  In  bis  possession,  and,  as  Samuel 
N.  Bales  expresses  U,  "He  said  be  would  lay 
this  note  by  for  Johnson,  and  be  wonld  credit 
tbat  note  when  be  drawed  on  him;  and  he 
had  that  note  laid  by  for  Johnson."  So  It 
remained  "laid  by  for  Johnson"  from  Septem- 
ber 1,  1890,  to  Jnne  4, 1890,  during  which  time 
Bales  says  he  paid  Johnson  $2,000,  and  then 
Johnson  died,  and  the  note  then  passed  to 
Johnson's  wife,  and  she,  too,  died  on  tbe  same 
day.  Then  the  note  passed  to  Johnscm's 
niece,  a  Mra.  Hasklns.  She  was  possessed  of 
more  "pnsb"  than  ber  nnde  or  aunt;  for  It 
appears  from  the  testimony  of  Samael  H. 
Bales  that  on  June  4,  1806,  the  very  day  John- 
son and  wife  bad  died,  she  demanded  tbe  mon- 
ey from  William  Bales.  He  waa  nnable  to  pay 
ber  anything,  but  Samuel  H.  Bales  swears 
"that  note  stood  good  for  tbe  money,  and  on 
June  4,  1896,  let  her  have  $600."  Thereupon 
William  Bales,  without  the  knowledge  or  con- 
sent of  any  one,  tomed  over  the  notes  and 
deed  of  tmst  to  Samnel  H.  Bales,  and  on  the 
14th  of  May,  1898,  Samuel  H.  Bales  caused 
the  deed  of  trust  to  be  foreclosed,  and  be- 
came tbe  purchaser  of  tbe  property.  This  he 
did  without  the  knowledge  of  Mrs.  Bvans  or 
of  Miss  Hasklns.  Whether  William  Bales 
knew  of  It  does  not  appear.  At  any  rate,  on 
tbe  20th  of  August,  1898,— three  months  after 
tbe  foreclosure,— Miss  Hasklns  demanded  fur- 
ther payments,  and  Samuel  H.  Bales  let  her 
have  $200  more.  Later  she  demanded  more 
payments,  and,  as  they  were  not  made,  she 
threatened  to  place  tbe  matter  in  tbe  bands  of 
ber  attorneys.  Thereupon  Samuel  H.  Bales 
offered  to  give  her  $1,400  "if  she  would  sign 
a  clear  receipt  against  William  Bales,"  which 
she  did,  and  be  paid  ber  tbe  money.  Tbe  an- 
swer of  Samuel  H.  Bales  Is  a  general  denial, 
except  admitting  tbat  be  purchased  the  prop- 
erty at  the  foreclosure  sale,  and  a  special  plea 
setting  up  the  matters  herein  stated  as  to  the 
$7,000  deed  of  trust  and  as  to  the  Hasklns 
matters,  and  tbe  foredosore  ot  the  deed,  of 
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trast,  and  hia  pnrchaBe  of  the  property.  Upon 
this  showing  the  circuit  conrt  set  aside  the 
trustee's  deed  to  Samnel  H.  Bales,  held  that 
the  $7,000  deed  of  trust  was  fraudulent,  and 
ordered  it  to  be  delivered  to  the  plaintiff  toe 
cancellation,  perpetually  enjoined  the  defend- 
ants from  asserting  any  right,  title.  Interest, 
or  claim  In  or  to  the  property,  and  adjudged 
that  the  fee  thereto  was  fully  Tested  in  the 
plaintiff,  but  ordered  the  plaintiff  to  pay  to 
Samuel  H.  Bales  the  taxes  he  had  paid, 
amounting  to  $526.21.  The  defendants  ap- 
pealed. 

MARSHALL,  I.  (after  stating  the  facta). 
The  circuit  court  treated  the  deed  of  trust 
and  notes  made  by  Oorham  and  Sattley  to 
William  Bales  as  fraudulent  and  that  court 
further  held  that  Samnel  H.  Bales  never  ac- 
quired any  title  to  the  notes  or  deed  of  trust, 
and  that  his  fweclosnre  of  the  deed  of  trust 
was  vTlthout  any  authority  In  law,  and  there- 
fore that  court  set  aside  the  sale  under  the 
deed  of  trust,  and  ordered  the  deed  of  trust 
and  notes  secured  thereby  to  be  canceled. 
Upon  the  facts  proved  there  could  be  no 
doubt  In  the  mind  of  any  court  that  the  de- 
cision of  the  circuit  court  is  eminently  right 
and  Just  The  grouping  of  a  few  of  the  sa- 
lient facts  and  circumstances  shown  by  the 
record  will  conclusively  demonstrate  the  cor- 
rectness of  this  Judgment  First  Neither 
Oorham  nor  Sattley  appear  in  this  case  In 
any  manner  nor  in  any  way.  They  neither 
asserted  any  right  or  claim  nor  appeared  on 
the  scene  at  any  time.  Second.  Oorham  and 
Sattley  do  not  appear  to  have  paid  Bales  a 
penny  for  the  land.  They  gave  two  notes 
for  $3,600  each,  payable  at  one  and  two 
years,  secured  by  deed  of  trust  on  the  land 
purchased,  and  they  never  paid  a  cent  on 
these  notes.  Bona  fide  sales  of  real  estate 
are  never  made  in  such  manner.  Third.  If 
the  conveyance  to  Gorham  and  Sattley  on 
the  31st  of  March,  1887,  for  $7,000,  was 
made  in  good  faith,  and  for  the  value  of  the 
property,  then  the  conveyance  from  Oorham 
and  Sattley  to  Mrs.  Evans,  which  William 
Bales  engineered,  on  June  13,  1888,  was  in- 
comprehensible, for  it  could  not  be  true  that 
the  property  increased  in  value  in  two 
months  and  a  half  from  $7,000  to  $20,S00; 
and  this  was  the  value  thereof  according  to 
the  deed  from  Grorham  and  Sattley  to  Mrs. 
Evans,— that  Is,  $13,500  cash  and  the  as- 
sumption by  her  of  the  deed  of  trust  for 
$7,000.  Fourth.  No  man  could  be  made  to 
believe  that  William  Bales  acted  properly 
towards  Mrs.  Evans  when  he  expended  $13,- 
COO  of  Mrs.  Evans'  $16,808.10  in  the  purchase 
of  the  equity  of  redemption  in  this  land. 
Aye,  more,  the  payment  of  such  an  amount 
of  cash  for  the  equity  of  redemption  was  bad 
enough,  but  the  assumption  of  the  $7,000  deed 
of  trust  hdd  by  William  Bales  in  addition 
to  the  payment  of  $13,600  cash  was  inde- 
fensible. Fifth.  William  Bales  was  the 
holder  of  the  $7,000  notes  and  deed  of  trust 


from  start  to  llnish.  The  statement  that  he 
"laid  by"  these  notes  as  c(dlat»al  security 
for  Johnson  amounts  to  nothing  in  law.  He 
never  even  Indorsed  the  notes  in  blank.  He 
never  delivered  them  to  Jolmson,  and  It  does 
not  appear  that  either  Johnson  or  his  niece. 
Miss  Haskins,  ever  heard  of  these  notes  or 
deed  of  trust,  or  that  they  were  "laid  by"  tar 
their  benefit;  that  is,  neither  of  them  ever 
had  possession  of  the  notes  or  deed  of  trust 
Sixth.  If  Samuel  H.  Bales  paid  Miss  Has- 
kins $600  on  June  4,  1896,  he  did  not  thereby 
become  the  owner  of  the  $7,000  notes  and 
deed  of  trust  for.  If  those  notes  and  deed 
of  trust,  by  being  'Taid  by"  as  wrilateral  se- 
curity for  what  William  Bales  owed  her, 
then  no  transfer  thereof  to  Samuel  H.  Bales 
would  be  legal  without  her  consent,  and  she 
never  consented,  and  never  knew  it  bad  l>eai 
done.  If  those  notes  and  deed  of  tmst  did 
not  pass  to  Johnson,  and,  through  him,  to 
i  Miss  Haskins,  by  being  simply  "'laid  by"  in 
!  the  hands  of  William  Bales,  but  If,  notwith- 
standing such  "laying  by"  thereof,  the  title 
thereto  remained  In  William  Bales,  then  the 
payment  of  $600  by  Samud  H.  Bales  did  not 
pass  the  title  to  the  notes,  either  In  law  or  in 
equity,  to  Samuel  H.  Bales.  The  most  fa- 
vorable view  that  can  be  taken  of  this  case 
for  the  defendants  Is  that  Samuel  H.  Bales 
paid  Miss  Haskins  $500  on  June  4,  1896.  on 
account  of  a  debt  that  WiUlam  Bales  owed 
her,  and  that  thereupon  William  Bales  de- 
livered the  notes  and  deed  of  trust  for  $7,- 
000  to  Samuel  H.  Bales  as  security  or  In 
payment  therefor.  Even  this  view  will  not 
avail  the  defendants,  for  the  reasons  that  in 
1889  William  Bales  had  agreed  with  Mrs. 
Evans  that  those  notes  and  this  deed  of  tmst 
should  not  be  enforced  against  the  land  until 
Mrs.  Evans  was  reimbursed  for  the  $13,600  of 
her  money  that  William  Bales  bad  invested  In 
the  land,  and  it  is  charged  that  Samud  H. 
Bales  knew  of  this  arrangement  Further, 
this  alleged  transaction  took  place  in  1896. 
The  last  of  the  two  notes  fell  due  in  April, 
1889.  Therefore  they  were  long  past  due 
when  Samuel  H.  Bales  paid  the  $600  to  Miss 
Haskins,  and  when  William  Bales  delivered 
them  to  Samuel  H.  Bales  the  latter  took 
them  subject  to  all  defenses  and  equities 
that  existed  between  WllUam  Bales  and 
Mrs.  Evans,  and  as  between  them  the  posi- 
tive undenied  agreement  was  that  they  were 
not  to  be  enforced  against  the  property  until 
Mrs.  Evans  was  fully  reimbursed.  It  must 
be  remembered  that  the  $200  and  the  $1,400 
were  not  paid  until  after  Samuel  H.  Bales 
had  caused  the  deed  of  tmst  to  be  foreclosed, 
and  therefore  these  payments  have  no  bear- 
ing upon  this  case,  and  were  not  made  upon 
the  faith  or  credit  of  the  collateral  security. 
Seventh.  But  assuming  that  Samud  H.  Bales 
paid  Miss  Haskins  $500  on  Jane  4,  1896,  and 
assuming  that  thereupon,  without  her  knowl- 
edge or  consent,  William  Bales  bad  the  pow- 
er and  right  to  transfer  to  Samuel  H.  Bales 
the  $7,000  notes  and  deed  of  trust  that  had 
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twoi  'laU  by"  am  collateral  aeeurlty  for  ber, 
this  did  not  confer  any  right  upon  Samuel 
H.  Bales  to  baye  the  deed  of  trust  foreclosed, 
for  at  best  be  would  only  have  been  subro- 
sated  in  equity  to  the  rights  of  Miss  Has- 
Jdna  to  the  collateral  security,  and  would  not 
hare  been  the  legal  holder  of  the  collateral 
secnrity  so  as  to  entitle  bim,  without  notice 
to  Miss  Haskins,  and  without  the  aid  of  a 
<x>ort  of  equity,  to  foreclose  the  deed  of 
trost  The  circuit  court  to<A  the  proper 
view  of  the  case,  and  properly  set  aside  the 
whole  transaction,  and  vested  the  title  In 
the  plalntUt. 

This  conclusion  makes  it  unnecessary  to 
consider  any  other  question  in  the  case,  for, 
as  the  deed  of  trust  and  notes  for  $7,000 
vcre  fraudulent  in  law,  tbey  were  void,  and 
hence  constitute  a  cloud  upon  the  plaintiff's 
tiUe. 

The  Judgment  of  the  circuit  court  is  tbere- 
ttn  afiBrmed.    All  concur. 


BEGHEB  T.  DBUSER. 

(Sapreme  Court  of  Missonri,  Divisiou  No.   1. 

June  18,  1902.) 
JUDOMKNTS-nAIIBNDHBNT    NUNC    PRO    TUNC. 

LA  judgment  cannot  be  amended  nunc  pro 
time  ou  oral  testimouy,  but  only  oneyidence 
tnmuhed  by  the  papers,  files,  or  records  in  the 
cinse. 

2.  The  •tenograpber'B  notes  of  proceedings 
IB  ail  action  do  not  constitute  a  paper  or  file 
ia  the  cause  which  can  be  made  the  basis  of 
aa  amendmeDt  of  a  Judgment  noiic  pro  tunc. 

8.  A  memorandum  for  a  judgment  drawn  by 
an  attorney  to  be  copied  by  the  clerk  does  not 
constitate  a  record,  paper,  or  file  in  the  ac- 
tioa  which  can  be  made  the  basis  of  an  amend- 
meDt  of  a  Judgment  nunc  pro  tunc. 

4.  Where  a  record  or  paper  in  an  action  is 
lost,  its  contents  cannot  be  shown  by  parol, 
bnt  it  must  first  be  established  and  supplied 
in  tile  manner  prescribed  by  Rey.  St.  19b9,  { 
45U0^et  seq. 

S.Whtfe  the  trial  Judge  has  refused  to 
amend  a  Judgment,  the  appellate  court  should 
not  require  him  to  make  the  amendment  nuless 
it  deai^  and  condnsiyely  appears  that  he  yio- 
lated  his  duty,  and  acted  arbitrarily  in  the 
face  of  legal  and  proper  eyidence. 

Appeal  from  8t  Louis  circuit  court:  H. 
D.  Wood,  Judge. 

Action  by  Engelbert  Becber  against  Phillip 
Denser.  Judgment  for  plaintiff,  and  from  an 
order  refusing  to  amend  It  nunc  pro  tunc  be 
appeals.    AiSnned. 

This  is  an  api>eal  by  the  plaintiff  from  a 
refusal  of  the  circuit  court  to  amend  a  Judg- 
ment in  ejectment  at  a  term  subsequent  to 
that  at  whidi  the  Judgment  was  rendered. 
The  petition  was  in  the  usual  form,  and  the 
property  described  as  follows:  "That  certain 
piece  or  parcel  of  land  in  the  city  of  St.  Louis, 
fronting  on  lyory  ayenne,  In  block  No.  3,- 
143,  of  said  city,  and  being  the  soutbem  one 
foot  six  and  one-half  inches  of  lot  number 
fire  of  block  number  thirty-three  of  survey 

1 L  Sm  Jndcment.  vol.  9»,  Cent.  DK.  H  623,  6U. 


numbor  three  of  Oaronddet,  by  John  O. 
Ivory."  The  answer  was  a  general  denial. 
The  case  cam«  on  for  trial  at  tbe  October 
term,  1898,  on  Novembw  22,  1889.  Tbe  de- 
fendant did  not  appear.  The  plaintiff  ad- 
duced bis  evidence^  and  tbe  court  entered  a 
Judgment  for  the  plalntifl  describing  the 
premises  as  follows:  "A  part  of  lot  6  of 
block  33  of  survey  No.  3  of  Oarondelet,  by 
John  O.  Ivory,  and  in  city  block  No.  3,143, 
beginning  at  tbe  Intersection  of  tbe  south 
line  of  said  lot  with  tbe  east  line  of  Ivory 
avenue  *  *  •  [these  asterisks  do  not  ap- 
pear In  tbe  Judgment,  but  are  placed  there 
herein  to  pointedly  call  attention  to  the  al- 
leged clerical  error  in  tbe  Judgment  wbich  It 
is  sought  to  correct  nunc  pro  tunc  by  insert- 
ins  a  call  In  tbe  description  which  It  la 
claimed  was  omitted  by  the  misprision  ot  the 
clerk]  one  foot  six  and  one-half  in(3iea  to  a 
point;  thence  in  a  direct  line  towards  the 
south  line  of  said  lot  to  a  point  in  said  aoutta 
line  sixty-one  feet  east  of  Its  intersection 
with  said  line  of  Ivory  avenue;  thence  west- 
wardly  along  said  south  line  sixty-one  feet 
to  the  point  of  beginning."  On  tbe  22d  of 
March,  1800,  at  the  February  term,  1900,  the 
plaintiff  moved  to  have  the  Judgment  amend- 
ed nunc  pro  tunc  by  inserting  at  the  place  in 
the  judgment  marked  with  asterisks  the 
words  "thence  northwardly  along  the  east 
line  of  Ivory  avenue."  In  support  of  this 
motion  the  plaintiff  proved  orally,  by  the 
clerk  of  tbe  court,  that  be  entered  tbe  judg- 
ment from  a  memorandum  which  the  plain-> 
tiff's  attorney  bad  furniabed  him  for  tbe 
Judgment,  and  which,  as  ia  customary,  be 
placed  with  the  papers  in  the  case,  bat 
which  be  had  been  unable  to  find,  and  that 
he  endeavored  to  follow  tbe  memorandum. 
Counsel  for  plaintiff  then  testified  orally  that 
at  the  close  of  the  trial,  with  a  plat  before 
him,  be  prepared  tbe  memorandum  for  the 
judgment,  and  gave  it  to  tbe  clerk,  and  that 
it  was  exactly  as  the  Judgmoit  was  entered, 
with  the  exception  that  It  contained  the 
words  sought  by  this  motion  to  have  inserted 
at  tbe  place  where  tbe  asterisks  appear,  to 
wit,  "thence  northwardly  along  tbe  east  line 
of  Ivory  avenue."  Plaintiff  then  showed  by 
tbe  notes  of  tbe  ofllclal  stenographer  of  the 
court  that  at  the  cioae  of  the  plaintiff's  case 
the  court  said:  "Ton  may  take  Judgment 
for  possession  of  the  property,  1  foot  6^ 
inches,  running  to  a  point  in  the  south  line 
of  lot  6,  61  feet  from  tbe  front  of  tbe  lot" 
Upon  this  showing  the  circuit  court  over- 
ruled the  motion  to  amend  the  Judgment,  and 
the  plaintiff  appealed. 

Geo.  W.  Lubke,  Jr.,  fbr  appellant.    Ttaeo. 
H.  Culver,  for  respondent 

MARSELALL,  J.  (after  stating  tbe  facta). 
Tbe  plaintiff  asked  in  bis  petition  to  recov- 
er a  parallelogram,  or  rather  a  rectangle, 
fronting  1  foot  6^:  inches  on  the  east  side  of 
Ivory  avenue,  and  being  the  soutbem  1  foot 
6%  Inches  of  lot  6  of  block  83  of^urvey  No. 
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8  of  Oarondelet,  by  John  O.  Ivory.  The  depth 
of  the  lot  Is  not  given,  and  could  only  be  as- 
certained by  reference  to  the  rarvey  and  plat 
The  Judgment,  as  entered,  follows  the  de- 
scription of  the  petition  as  to  the  lot,  block, 
and  survey  nnmber,  and  then,  Instead  of  fol- 
lowing the  further  description  in  the  peti- 
tion, undertakea  to  describe  the  land  by  metes 
and  bounds,  with  the  result  that  It  amounts 
to  absolutely  nothing,  because  it  starts  at  the 
Intersection  of  the  south  line  of  lot  5  with 
the  east  line  ot  Ivory  avenue;  then  says,  "one 
foot  six  and  one-half  Inches  to  a  point,"  with- 
out saying  whether  that  course  was  north, 
south,  east,  or  west  from  the  initial  point; 
and  thai  describes  the  next  course  as  "thence 
In  a  direct  line  towards  the  south  line  of  said 
lot  to  a  point  in  said  south  line  sixty-one 
feet  east  of  its  Intersection  with  said  Ivory 
avenue,  thence  westwardly  along  said  south 
line  sixty-one  feet  to  the  point  of  beginning." 
This  description  theref(x«  starts  at  the  In- 
tersection of  the  south  line  of  lot  6  with  the 
east  line  of  Ivory  avenne,  mns  east  to  a 
point  In  the  south  line  of  lot  5  distant  61 
feet  from  the  point  of  intersection,— the  initial 
point,— and  then  back  along  the  same  line  to 
the  place  of  beginning.  The  call  "one  foot 
six  and  one-half  inches  to  a  point,"  is  there- 
fore perfectly  meaningless,  and  the  effect  of 
the  Judgment  Is  to  give  the  plaintiff  Judgment 
for  a  line  of  no  width  extending  eastwardly 
01  feet  The  proposed  amendment  would 
give  the  plaintifl  a  triangle  fronting  1  foot 
6^  Inches  on  the  east  line  of  Ivory  avenue, 
and  extending  eastwardly  to  a  point  in  the 
south  line  of  lot  6.  Bach  a  Judgment  as  the 
stenographer's  notes  show  the  court  directed 
to  be  entered  would  be  almost  as  meaningless 
and  useless  as  the  Jadgment  tiiat  was  ac- 
tually entered;  for  It  simply  describes  the 
property  as  "1  foot  6^  Inches  running  to  a 
point  in  the  south  llue  of  lot  6,  61  feet  from 
the  front  of  the  lot"  It  will  be  observed 
that  no  initial  point  Is  described.  Hie  1  foot 
6%  inches  are  not  described  as  fronting  on 
the  east  line  of  Ivory  avenue,  and  in  fact 
are  not  so  described  as  to  make  Its  location 
ascertainable.  Lot  6  is  nowhere  mentioned 
in  the  memorandum,  but,  on  the  contrary,  the 
only  course  given  in  the  stenographer's  notes 
la  "running  to  a  point  in  the  south  line  of  lot 
6,  61  feet  from  the  front  of  the  lot."  It  is 
not  stated  where  it  is  to  run  from,  or  where 
It  is  to  go  from  the  point  to  which  it  is  to  go. 
It  Is  stated  that  it  is  to  run  to  a  point  In  the 
south  line  of  lot  6,  SI  feet  from  the  front  of 
the  lot,  when  lot  6  Is  nowboe  mentioned  in 
the  petition,  and  there  is  nothing  In  the  rec- 
ord to  show  where  lot  6  is  located,  whetho' 
north  or  south  of  lot  6.  The  stenographer's 
memorandum,  even  if  it  was  such  a  paper 
as  would  afford  the  basis  for  an  amendment 
nunc  pro  tunc,  would  not  help  the  plaintiff 
at  all,  but  if  true,  would  show  that  the  mo- 
tion to  amend  ought  not  to  be  sustained,  be- 
cause it  would  call  tot  some  Indefinite,  nn- 
ascertainable  property  In  lot  6.  white  the  peti- 


tion only  asks  for  the  possession  of  a  rectan- 
gle fronting  1  foot  6Vi  inches  on  the  east  line 
of  Ivory  avenue,  bdng  the  southern  part 
of  lot  6.  The  Judgment  If  entered  according 
to  the  stenographer's  notes,  would,  therefore, 
be  for  property  not  in  suit  in  this  case.  But 
tbe  stenographer's  notes  do  not  constitute  a 
paper  or  file  in  the  cause  which  con  be  made 
the  basis  of  an  amendment  ut  a  Judgment 
nunc  pro  tunc.  The  plaintiff  relies  upon  the 
case  of  Sullivan  v.  Eddy.  IM  111.  190,  40  N. 
B.  482,  as  authority  for  his  contention  that 
the  stenographer's  notes  do  afford  such  a 
basis.  It  Is  true  that  it  is  so  stated  In  that 
case,  but  at  the  same  time  it  is  worthy  of 
note  that  the  court  did  not  predicate  its 
ruling  solely,  or  even  materially,  upon  the 
stenographer's  memorandum;  tot,  In  addition 
thereto,  the  court  says  that  the  Judge's  mem- 
ory conforms  to  the  stenographer's  notes,  and 
winds  up  with  the  most  significant  statement 
and  demonstration  that  there  was  enough  In 
the  record  in  the  case  to  afford  a  basis  for  a 
nunc  pro  tunc  entry  without  the  stenogra- 
pher's notes  or  the  Judge's  memory.  But 
whatever  may  be  the  rule  In  other  Jurisdic- 
tions, this  court  in  Padgitt  v.  Moll,  169  Mo., 
loc.  Clt  156,  60  S.  W.  121,  iS2  L.  B.  A.  854, 
81  Am.  St  B^.  347,  after  referring  to  tbe 
fact  that  tbe  stenographers  are  officers  of 
court,  and  that  their  official  notes  are  requir- 
ed to  Ise  deposited  with  tbe  records  of  the 
court  (not  as  a  papor,  or  even  a  file.  In  the 
case,  however),  pointed  out  that  such  notes 
do  not  constitute  a  part  of  the  records  in  the 
case,  and  cannot  become  a  part  of  the  case 
for  any  purpose  whatever  until  they  are 
transcribed  and  pass  into  a  bill  of  exceptions, 
and  that  their  correctness  is  not  proven  by 
the  attestation  of  the  stenographer,  but  by  the 
certificate  of  the  Judge.  So  that  tbe  stenog- 
rapher's notes  did  not  afford  a  basis  for  a 
nunc  pro  tunc  entry.  They  could  only  serve 
to  refresh  the  memory  of  the  stenographer  so 
as  to  enable  him  to  testify  orally  what  the 
order  was,  or  to  aid  the  memory  of  tbe  Judge 
in  that  behalf.  But  In  this  state  it  is  not  ad- 
missible to  make  a  nunc  pro  tunc  entry  bas- 
ed upon  any  amount  of  oral  testimony,  nor 
upon  the  memory  of  the  Judge.  Such  entries 
can  only  be  made  "upon  evidence  furnished 
by  the  papers  and  files  in  tbe  cause,  or  Rome- 
thlng  of  record,  or  in  the  minute  book  or 
judge's  docket,  as  a  basis  to  amnnd  by." 
Bailway  Co.  v.  Holscblag,  144  Mo.,  loc.  clt 
256,  46  S.  W.  1101,  66  Am.  St  Rep.  417: 
Young  V.  Young  (Mo.  Sup.)  66  S.  W.  1016. 
This  leaves  nothing  to  amend  by  except  the 
otal  testimony  as  to  what  the  memorandum 
furnished  by  the  plaintitTs  attorney  to  tbe 
clerk  of  tbe  judgment  showed.  There  are  two 
reasons  why  this  is  not  sufficient:  First  be- 
cause such  memorandum  does  not  consUtate 
a  part  of  the  papers  or  files  In  the  case 
which  are  covered  by  the  rule.  In  that  such 
memorandum  is  made  by  the  attorney,  and 
not  by  the  court,  nor  even  seen  nor  approved 
by  the  court  u>d  Is  only  the  attotaM/a  oft- 
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dcntanding  of  the  Judgment  ordered  by  the 
coort  to  be  entered,  and  In  tbat  it  Is  not  uiy 
paper  wbleh  la  reqalred  to  be  filed  by  law, 
md,  like  the  stenographer's  notes,  could  only 
become  a  part  of  the  record  by  being  em- 
bodied In  a  blU  of  exceptions  and  certlfled 
as  such  by  the  Jndge;  and,  second,  even  if 
sucb  memorandum  was  a  part  of  the  papers 
or  flies  in  the  case,  there  Is  no  such  memo- 
randum disclosed  by  this  record.  It  is  shown 
to  be  loet  Its  contents  are  attempted  to  be 
shown  by  parol,  as  if  it  was  a  mere  lost  In- 
stmment  This  cannot  be  done.  If  It  is  a 
part  of  the  records  in  the  case,  and  is  lost, 
tbe  procedure  pointed  out  by  the  statute 
(section  4660  et  seq.,  Bev.  St  1899)  for  estab- 
lishing and  supplying  lost  records  must  first 
be  pursued,  and  the  lost  record  be  estab- 
Usbed,  and  then  the  re-established  record  can 
be  used  as  a  basis  for  a  nunc  pro  tunc  entry. 
But  upon  a  motion  for  such  an  entry  It  is 
not  competent  toe  the  plaintifl  to  show  that 
tbe  record  is  lost,  then  show  by  parol  what 
that  lost  record  contained,  and  thus  secure  a 
nunc  pro  tunc  order.  Such  a  procedure  would 
be  an  amendment  ot  a  Judgment  by  a  nunc 
IHTo  tunc  order  based  upon  parol  testimony. 
If  It  la  not  competent  for  the  Judge  to  make 
such  an  order  from  his  memory  of  what  be 
ordered  to  be  done.  It  surely  \b  not  compe- 
tent for  any  one  else  to  testify  what  the 
Judge  ordered  to  be  done,  and  for  such  other 
testimony  to  give  the  Judge  power  to  do  what 
he  could  not  do  from  bis  own  memory.  But, 
aahM  from  all  these  considerations,  the  Judge 
In  this  case  has  refused  to  make  the  entry, 
and  this  court  should  and  will  pay  great  defer- 
ence to  his  ruling  in  such  matters.  It  would 
have  to  be  clearly  and  convincingly  shown 
that  the  Judge  had  violated  his  duty,  aud 
acted  arbitrarily,  and  In  the  face  of  legnl 
and  proper  evidence  afforded  by  the  ptipers 
and  files  in  the  cause,  or  something  of  rec- 
ord or  In  the  minute  book  or  Judge's  docket, 
before  an  appellate  court  would  require  such 
an  entry  to  be  made  when  the  trial  Judge 
whcse  Judgment  is  sought  to  be  corrected  had 
refused  to  do  so. 

There  Is  no  proper  evidence  or  subject  of 
reference  in  this  case  affording  a  basis  to 
amend  the  Judgment  by  a  nunc  pro  tunc  or- 
der. Therefore  the  Judgment  of  the  circuit 
eomt  Is  afllrmed.    All  concur. 


UEUPmS  IX>AN  ft  BTJUiDING  ASSTN  T. 

WIEONBR. 

(Sopmne  Court  of  Missouri,   Division  No.  1. 

June  18,  1902.) 

RB70RHATI0N   OF  MORTQAOB-BVIDBNCB- 
BONA  FIDB  PURCHA8BR. 

1.  In  a  suit  to  reform  a  mortgage,  evidence 
eoitfidered,  and  held  to  sustain  a  fludlng  that 
a  subsequent  grantee  of  the  premises  intended 
to  be  covered  was  not  a  bona  fide  purchaser, 
but  took  with  knowledKe  of  the  mistake,  so 
that  reformation  was  allowable. 

Appeal  from  circuit  court,  Scotland  county; 
M.  B.  McKee;  Judge. 


Suit  by  the  Monphla  Loan  ft  Bidldlug  As- 
sociation against  Theodore  H.  Wiegner  and 
others  to  obtain  the  reformation  of  a  mort- 
gage. BYom  a  Judgment  for  plaintiff,  defend- 
ant Wlegncr  appeals.    Afilrmed. 

Pettinglll  ft  Myers,  for  appellant  Smoot 
&  Smoot  and  Mudd  ft  Wagner,  for  respond- 
ent 

BRAOB,  P.  J.  Albert  A.  Amett  being  tbe 
owner  of  lots  8,  i,  7,  and  8  In  block  8,  Wag- 
ner's addition  to  the  city  of  Memphis,  Mo., 
on  the  I2th  of  November,  1897,  executed  a 
mortgage  of  that  date  on  said  lots  to  John 
li.  Jayne  to  secure  a  debt  to  him  of  9216.66. 
Afterwards,  on  the  Ifith  of  Mandi,  1886,  tbe 
said  Amett  and  his  wife,  Sarah  L.  Amett 
executed  a  deed  of  trust  of  that  date  on  said 
lots  8  and  4  to  secure  the  payment  of  his 
note  to  the  respondent  for  the  sum  of  |800, 
with  Interest  for  money  loaned  him  by  the 
association,  and  on  the  same  day  the  said 
Jayne  released  said  lots  8  and  4  from  tbe 
lien  of  his  mortgage  aforesaid  upon  the  mar- 
gin of  tbe  record  thereof.  At  the  time  this 
deed  of  trust  was  executed  lots  S  and  4  were 
vacant,  and  were  worth  about  $160.  There 
was  a  dwelling  house  on  lots  7  and  8,  and 
they  were  worth  about  $800.  Afterwards,  by 
deed  dated  July  12,  1898,  the  said  Amett 
for  a  recited  consideration  of  |460,  conveyed 
said  lots  3,  4,  7,  and  8  to  Oeorge  0.  Forrester, 
warranting  title  "except  indebtedness  to  J.  M. 
Jayne,  and  except  on  lots  3  and  4  to  building 
and  loan  association,  but  none  of  said  indebt- 
edness is  assumed  by  said  George  O.  For- 
rester." Afterwards,  by  deed  dated  July  21, 
1808,  the  said  Forrester,  for  a  recited  con- 
sideration of  $460,  conveyed  said  lots  7  and 
S  to  the  appellant  Tbeo.  H.  Wiegner,  war- 
ranting title  "except  as  to  all  liens  and  In- 
cumbrances against  said  property  which  said 
second  party  [Wiegner]  assumes";  and  on 
the  same  day  the  said  Wiegner  executed  a 
deed  of  trust  of  that  date  conveying  said 
lots  "seven  and  elghf '  to  the  said  Forrester, 
in  trust  to  secure  tbe  payment  of  his  note 
for  $347.26,  payable  to  the  said  John  M. 
Jayne.  The  deed  and  deed  of  trust  last  afore- 
said were  on  the  same  day  filed  for  record 
at  11  o'clock  80  minutes  a.  m.,  and  on  the 
same  day  this  suit  was  instituted,  and  notice 
Us  pendens  thereof  was  filed  at  "11  o'clock 
28  minutes  a.  m."  The  said  Ametts,  Jayne, 
Forrester,  and  Wiegner  were  made  parties 
defendant,  the  petition  charging,  In  substance, 
Huit  a  mutual  mistake  was  made  In  describ- 
ing tbe  premises  In  the  deed  of  trust  from 
Amett  to  the  association  as  Iota  8  and  4, 
when  lots  7  and  8,  on  which  the  dwelling 
bouse  was  located,  were  Intended  to  be  de- 
scribed, and  that  a  like  mistake  was  made 
in  the  release  by  the  said  Jayne  on  the  mar- 
gin of  the  record  of  his  mortgage  on  the  prem- 
ises; that  Forrester  and  Wiegner  had  knowl- 
edge of  the  facts;  and  praying  that  the  mis- 
take be  corrected,  and  the  instruments  re- 
formed in  accordance  with  tlM  ,real  Inten- 
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tlons  of  the  parties.  To  tbe  petition  Amett 
and  wife  made  no  answer.  The  other  de- 
fendants, Jayne,  Forrester,  and  Wiegner,  an- 
swered separately,  Joining  issue  npon  the 
allegations  of  the  petition.  At  the  trial  the 
chancellor  caused  a  jnry  to  be  impaneled, 
to  whom  he  submitted  the  following  ques- 
tions: "No.  1.  Did  he  (Wlegner)  know  that  a 
mistake  had  been  made  In  placing  trust  deed 
to  building  and  loan  association  by  Amett 
on  lots  3  and  4,  instead  of  on  lots  7  and 
8,  at  the  time  he  received  deed  from  For- 
rester? No.  2.  Did  he,  at  the  time  he  receiv- 
ed deed  from  Forrester,  have  knowledge  and 
information  sufficient  pertaining  to  the  mis- 
take of  Amett  and  the  building  and  loan 
association  in  placing  the  trust  deed  of  said 
Amett  to  said  building  and  loan  association 
on  lots  3  and  4,  Instead  of  on  lots  7  and  8, 
to  put  an  ordinary  prudent  business  map  on 
guard  and  inquiry?"  To  which  the  jury  re- 
turned the  following  answers:  "We,  the 
Jury,  answer  interrogatory  No.  1,  "Yes,'  and 
we  answer  interrogatory  No.  2,  'Yes.'  Isaac 
Colvan,  Foreman."  The  trial  resulted  in  the 
following  decree,  from  which  defendant  Wleg- 
ner alone  appeals:  "And  said  cause  coming 
on  tor  further  trial  before  the  court,  and  the 
court  having  beard  all  the  evidence,  and  adopt- 
ing the  findings  of  the  jury  aforesaid,  doth  find 
that  the  defendants  Albert  A.  Amett  and 
Sarah  L.  Amett,  on  the  15th  day  of  March, 
1808,  made,  executed,  and  delivered  to  plaln- 
tlll  a  trust  deed  to  secure  the  sum  of  $800, 
and  that  it  was  the  Intention  and  purpose 
of  said  Ametts  that  said  deed  of  trust  should 
be  given  upon  lota  7  and  8  in  block  3  of  Wag- 
ner's addition  to  the  city  of  Memphis,  Scot> 
land  county,  Missouri,  but  by  mistake  said 
trast  deed  was  given  on  lots  3  and  4  in  said 
block  3;  that  all  the  defendants  had  notice 
and  knowledge  of  said  Intention  and  purpose, 
and  of  the  mistake  of  said  Ametts.  And  the 
court  fui-tber  finds  that  defendant  John  M. 
Jayne,  in  making  the  release  of  his  mort- 
gage on  the  marg^  of  the  record.  Intended  to 
release  lots  7  and  8  In  block  3,  but  by  mis- 
take and  inadvertence  released  on  said  mar- 
gin of  the  record  lots  3  and  4  in  said  block 
3;  and  the  court  further  finds  that  the  de- 
fendants Forrester  and  Wlegner  took  title 
to  said  lots  7  and  8  In  blo<&  3,  aforesaid, 
with  full  knowledge  of  said  mutual  mistake, 
and  are  not  innocent  purchasers  of  said  lots 
7  and  8  in  said  block  3;  and  the  court  fur- 
ther finds  that  plaintltTs  debt  aforesaid  is 
unpaid.  It  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court  that  said  deed  of 
trust  be  corrected  so  as  to  stand  and  be  an 
Incumbrance  on  lots  7  and  8  in  said  block 
3  in  Wagner's  addition  to  the  city  of  Mem- 
phis, Scotland  county,  Missouri,  instead  of 
lots  3  and  4  in  said  block  8,  and  same  is 
hereby  declared  to  be  a  prior  lien  and  incum- 
brance on  said  lots  7  and  8  in  said  block  3, 
and  superior  to  any  claim  or  right  of  any 
of  the  defendants;  and  it  is  further  ordered 
and  decreed  that  the  release  made  on  the 


margin  of  the  record  by  John  H.  Jayne  be 
made  to  read  'lots  7  and  8,'  In  block  3,  Wag- 
ner'B  addition  to  the  city  of  Memphis,  Scot- 
land county,  Missouri,  instead  of  'lots  3  and 
4'  in  said  block  3,  and  that  the  lien  and  In- 
cumbrance of  defendant  John  M.  Jayne  be- 
restored,  and  declared  a  first  lien  on  said  lots 
8  and  4  in  said  block  3  of  said  Wagner's  ad- 
dition to  the  city  of  Memphis,  Scotland  coun- 
ty, Missouri,  and  superior  to  any  claim  or 
right  of  any  of  the  other  parties  to  this 
suit;  and  it  is  further  ordered  that  defend- 
ants pay  the  costs  of  this  suit,  and  that  ex- 
ecution issue  therefor." 

The  consideration  received  by  Jayne  for 
the  release  aforesaid  of  his  mortgage  was 
an  amount  of  money  out  of  the  loan  by  the 
association  to  Arnett  sufficient  to  reduce  bis 
mortgage  debt  to  about  $50.  Amett's  four 
lots  were  In  the  form  of  a  square,  and  the 
evidence  tends  to  prove  that  his  dwelling 
house  was  on  lot  8.  It  was  insured  for 
$500,  and  the  policy,  with  mortgage  clause 
attached,  dated  March  16,  1898,  was  then 
turned  over  to  the  association.  It  appears 
from  the  evidence  beyond  reasonable  doubt 
that  the  property  which  Amett  agreed  and 
Intended  to  convey  by  the  deed  of  trust  to 
secure  the  loan  of  |800  to  him  by  the  re- 
spondent association,  the  property  which 
that  association  agreed  to  accept  as  security 
for  the  loan,  and  the  property  which  Jayne 
agreed  to  and  intended  to  release  from  bis 
mortgage  was  the  two  lots  on  which  his 
■  dwelling  house  was  located,—!,  e.,  lots  *sev- 
en  and  eight,"  and  not  the  two  vacant  lots 
"three  and  four."  That  the  description  In 
the  deed  of  trast  and  release  was  a  mutual 
mistake  that  a  court  of  equity  ought  to  cor- 
rect as  between  these  parties  is  beyond  ques- 
tion. Jayne,  who  is  a  lawyer,  seems  to  have 
been  the  first  one  of  these  parties  to  dis- 
cover the  mistake,  and  he  evidently  deter- 
mined to  profit  by  It.  It  is  not  clear  Just 
when  he  did  make  the  discovery,  but,  accord- 
ing to  his  own  story,  It  was  about  the  time  he 
prepared  the  deed  from'  Amett  to  Forrester. 
Forrester  was  Jayne's  brother-in-law,  and, 
although  that  deed  recites  a  consideration  of 
$460,  the  amount  actually  paid  Amett  for 
the  deed  was  only  $100,  and  Jayne  furnished 
the  money.  It  Is  evident  that  at  this  time 
these  two  understood  each  other  and  the 
situation  clearly,  and  that  Forrester  was  to 
share  in  the  profit  The  evidence  tended  to 
prove  that  soon  after  Arnett  executed  the 
deed  to  Forrester  he  "skipped  the  country," 
leaving  debts  unpaid,  among  them  a  small 
amount  due  appellant,  Wlegner,  on  open  ac- 
count, who  was  surety  for  him  also  on  a  note 
to  the  bank  tee  $76;  that  Wlegner  was  a 
lumber  dealer,  had  been  Intimate  with  Ar- 
nett, knew  his  premises,  had  furnished  the 
luml)er  with  which  his  dwelling  house  was 
built,  knew  that  the  buildingrs  were  on  lots  7 
and  8  and  that  lots  3  and  4  were  vacant,  knew 
the  value  of  lots  7  and  8  with  the  Improve- 
ments upon  them'  and  the  value  at  the  va^ 
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cant  lots  3  and  4,  and  knew  In  a  general  way 
tbat  the  respondent  association  had  made  a 
loan  to  Amett  on  his  house  and  tiie  two  lots 
on  which  It  was  located,  secured  by  a  deed 
of  tmst;   that,  upon  being  Informed  by  Mr. 
Hudson,  an  oflflcer  of  the  bank,  that  Amett 
bad  sold  his  property  to  Forrester,  and  had 
left  the  country,  he  became  anxlons  to  save 
something  for  himself   from  the  wreck.   If 
possiUe;  that  be,  with  Hndson,  had  an  In- 
terrlew  with  Forrester,  as  to  which  Hudson 
testifies  as  follows:    "I  was  going  home,  and 
walked  on  np  to  the  comer  with  Wlegner,  and 
Forrester  came  np,  and  called  to  Wlegner. 
I  says  to  Wlegner,  There  Is  Forrester,  and 
ve  wUl  ask   him.'    We  asked   him   if   he 
bonght  Mr.  Amett's  property,  and  he  said  be 
did.    Wlegner  asked  him  what  he  paid  for 
the  property,    •    •    •    how  much  there  was 
against  it,  and  how  mnch  the  building  and 
loan  had  against  the  house  and  two  lots;  and 
he  (Forrester)  said  they  didn't  have  any- 
thing against  It,  and  Mr.  Wlegner  said  they 
did.    They  talked  awhile,  and  Wlegner  said, 
'I  will  go  with  yon  and  investigate  In  the 
morning,  to  see  whether  the  building  and 
loan  has  a  mortgage  on  the  bouse  and  two 
lots.'    Wlegner   Insisted    that   the   building 
and  loan  had  a  mortgage  on  the  house  and 
two  lots,  and  Forrester  said  they  did  not. 
He  said.  If  they  had  any  mortgage,  it  was 
on  the  other   property."    Wlegner,    in   the 
conne  of  bis  testimony,  said:    "Mr.  Forres- 
ter told  me  there  was  only  $52  against  the 
property.    *    *    *    I  asked  Jayne  about  the 
title,  and  he  told  me  to  look  It  up.    *    *    * 
He  told  me  Mr.  Forrester  had  informed  me 
correctly  as  to  all  there  was  against  It    He 
liad  satisfied  hhnself ;  for  me  to  go  and  sat- 
isfy myself;  and  that  Is  the  way  I  came  to 
go  myself  and  see.    •    •    •    I  went  early 
next  morning  to  have  the  records  looked  up 
to  see  if  there  was  a  mortgage.     McKee 
came,  and  I  said  to  him,  'Well,  I  wish,  Nat, 
fOQ  would  look  on  the  records,  and  see  if 
lots  7  and  S  in  block  3  are  mortgaged.'    He 
turned  and  threw  the  books  on  the  table,— 
got  the  liooks  upon  the  table,— end  he  says, 
Ton  are  right  sure  It  is  lots  T  and  8?'  I  says: 
'I  tbhik  that  is  right    If  you  have  a  plat 
bere,  we  might  look  at  that'    The  table  was 
standing  in  the  northeast  corner,  and  the  book 
was  lying  on  the  table.    Opened  the  book, 
and  looked  at  the  lots  mentioned  to  him,— 
tiie  comer  lota  of  Arnett's,  I  had  been  there 
freqnently,  and  knew  those  were  the  lots,— 
Arnetfs  property.    He   says,   That's   right' 
*od  went  and  looked  at  the  records,  and  he 
mentkmed  there  was  a  mortgage  against  that 
He  says,  'It  appears  to  me  there  has  been 
•ome  put  on  that  lot'    He  looked  then,  and 
got  snother  book,  and  said  there  was  so  much 
paid,  and  he  figured  It  and  It  left  $52  and  a 
(«w  cents."    And,  thus  conscious  as  he  was 
of  tbe  fact  that  the  association  had  made  a 
loan  to  Amett  on  his  house  and  the  two  lots 
on  which  it  was  located,  secured  by  a  deed 
«  tmst  thereon,  he  came,  saw,  and  satisfied 


himself  that  the  association's  deed  of  trust 
was  not  on  those  lots,  without  looking  at  the 
records  of  It  without  making  any  inquiry 
whatever  about  it  or  seeking  to  acquire  any 
information  In  regard  to  it  He  knew  tbat  In 
the  very  books  lying  open  before  him  that 
deed  of  trust  was  recorded.  A  glance  at  that 
record  would  have  disclosed  the  mistake,  for 
no  one  knew  better  than  he  that  the  associa- 
tion would  not  have  loaned  $800  on  the  two 
vacant  lots,  worth  only  $150.  He  would  not 
take  that  glance.  He  would  not  even  step 
Into  the  office  of  the  secretary  of  the  associa- 
tion, of  which  be  was  a  member,  and  learo 
the  truth  of  the  matter.  He  had  learned  all 
he  wanted  to  know.  He  had  prevloosly  seen 
Jayne  and  Forrester,  and  wanted  to  be  In  the 
deal  with  them,  and  all  he  wanted  to  know 
was  Just  enough  to  pose  as  an  Innocent  pur- 
chaser; and  these  three  then  hastily  got  to- 
gether and  consummated  the  deal.  There 
was  evidently  a  race  between  them  and  tbe 
association  as  to  who  should  get  their  papers 
to  record  first  bhA  when  Jayne  and  Wlegner 
reached  the  recorder's  office  with  their  papers 
they  found  the  association  attorneys  there, 
with  their  papers  and  notice  Us  pendens,  five 
minutes  ahead  of  them.  Now  a  glance  at  the 
deal  itself.  The  consideration  recited  in  tbe 
deed  from  Forrester  to  Wlegner  Is  $450.  The 
consideration  in  fact  was  the  note  of  Wlegner 
to  Jayne,  secured  by  Wiegner's  deed  of  trust 
on  the  property  for  $347.25,  balance  due 
Jayne  on  his  mortgage  on  the  property  $52.- 
75,  and  Wiegner's  check,  given  to  Forrester, 
for  $30.  Thus  Wlegner,  for  $400  promised 
and  assumed  and  $50  paid,  gets  property 
worth  $800,  giving  him  a  net  profit  of  $350, 
to  console  him  for  any  little  loss  his  friend- 
ship for  Arnett  may  have  cost  him.  Jayne, 
in  Wiegner's  note,  gets  the  $100  back  that  he 
furnished  Forrester  to  make  the  purchase 
from  Amett  and  $247.25  net  profit  to  com- 
pensate him  for  his  professional  skill  In  con- 
cocting and  carrying  out  the  scheme;  and 
Forrester  gets  $^  for  the  use  of  his  name 
and  any  little  strain  the  affair  may  have  had 
upon  his  conscience.  The  division  seems  to 
have  been  eminently  fair  and  equitable  Inter 
sese.  The  only  ugly  feature  about  It  to  the 
eye  of  a  chancellor  Is  the  fact  that  the  values 
they  thus  apportioned  and  divided  between 
themselves  in  equity  and  good  conscience  did 
not  belong  to  them  at  all,  but  to  the  respond- 
ent association,  and  they  knew  it.  Upon  the 
evidence,  of  which  we  have  only  given  a 
glimpse,  it  is  no  great  compliment  to  the 
perspicacity  of  the  chancellor  and  his  Jury 
that  they  easily  saw  through  this  whole 
transaction,  and  found  that  all  of  them  knew 
of  the  mistake,  and  that  the  property  they 
were  covering  np  and  dividing  between  them 
was  In  equity  and  good  conscience  the  prop- 
erty of  the  association.  Some  criticism  Is 
made  upon  the  instructions  to  the  jury,  but, 
as  tbe  verdict  of  the  Jury  in  the  case  was 
simply  advisory,  and  the  instructions  impor- 
tant only  as  indicating  the  theory  upon  which 
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tbe  case  was  tried,  and  as  we  find  that  the 
case  was  tried  upon  a  correct  theory,  sustain- 
ed by  the  evidence,  those  criticisms  need  not 
be  noticed.  The  appellant  was  not  an  inno- 
cent purchaser,  without  notice,  if  he  knew  of 
tbe  mistake  In  the  deed  of  trust  of  the  asso- 
ciation, or  was  conscious  of  baring  the  means 
of  such  knowledge,  and  did  not  use  them  as 
an  ordinarUy  prudent  and  diligoit  person 
would  have  done.  TaatTe  y.  Kelley,  110  Mo. 
127,  10  &  W.  538,  and  cases  cited;  Drey  y. 
Doyle,  99  Mo.  469,  12  S.  W.  287;  Roan  t. 
Winn,  93  Mo.  503,  4  S.  W.  736;  Mason  T. 
Black,  87  Mo.  329;  Learitt  t.  La  Force,  71  Mo. 
366. 

Tbe  decree  is  for  tbe  right  party,  and  ought 
to  be  afBrmed.  It  Is  accordingly  so  ordered. 
All  concur. 


HIRST   T.    BINQEN    REAL   ESTATE   GO. 

(Sapreme  CSoort  of  Missoari,   DiviaioD  No.   1. 

June  18k  1902.) 

NBOUaiDNCa— PUBADINO-VIOLATION  OF 
ORDINANCE. 

1.  Where  plaintiff  in  her  petition  based  her 
iltrht  to  recover  for  injury  to  her  child,  which 
fell  through  defendant's  hatchway,  solely  ou 
the  erouud  of  its  violation  of  a  city  ordinance 
requiring  such  hatchways  to  be  guarded,  she 
could  not  recover  on  the  ground  of  the  com- 
mon-law negligence  of  defendant. 

2.  A  petition  alleging  "that  this  hatchway, 
at  the  time  of  the  injury  to  plaintiff's  child, 
was  not  barred,  inclosed  by  railing,  gates,  or 
other  contrivances  to  prevent  accioeuta  or  in- 
juries to  persons  therefrom,  as  required  by 
section  749,  art  8,  c.  16,  of  the  Revised  Ordi- 
uances  of  the  city,"  is  safflcient  to  withstand 
attack  by  general  demurrer. 

Marshall,  J.,  dissents  in  part. 

Appeal  from  St  Louis  circuit  court;  H.  D. 
Wood,  Judge. 

Action  by  Mary  Hirst  against  the  Ringen 
Real  Estate  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed. 

This  is  an  action  for  damages  by  tbe  mother 
of  an  infsnt  child  who  was  killed  by  falling 
Into  a  hatchway  on  premises  owned  by  the  de- 
fendant Tbe  defendant  demurred  generally 
to  tbe  petition.  The  court  sustained  the  de- 
murrer. The  plaintiff  stood  upon  the  ruling, 
Snal  judgment  on  demurrer  was  entered  for 
the  defendant,  and  tbe  plaintiff  appealed. 
Tbe  BUfBciency  of  tbe  petition  is,  theref<»re, 
the  sole  question  Involved  herein,  mie  peti- 
tion is  as  follows:  "Plaintiff,  for  her  amend- 
ed petition,  leave  of  court  first  had  and  ob- 
tained, states  that  tbe  defendant,  the  Ringen 
Real  Estate  Company,  is  now,  and  was  at  all 
times  hereinafter  mentioned,  a  corporatl<m 
duly  Incorporated  under  the  laws  of  MisaourL 
That  tbe  plaintiff  is  a  widow,  and  the  mother 
of  Albert  Robert  Hbrst,  now  deceased,  the 
father  having  died  prior  to  any  time  herein- 
after mentioned.  That  she  was  tbe  tenant 
of  tbe  said  defendant  at  No.  1435  Old  Man- 
chester Road,  located  in  city  block  No.  8991, 
in  tbe  said  ci^  of  St  Louis,  state  of  Missouri, 
on  tbe  1st  day  of  September.  1899,  and  for 


several  months  prior  thereto,  and  as  sncb  did 
occupy  the  store  room  and  two  rooms  in  the 
rear,  on  the  firat  floor  at  said  numbtf,  also 
the  front  half  of  the  cellar  under  said  store 
room  and  rooms,  the  entrance  to  this  portion 
being  Inside  the  store  room.  That  there  was 
a  partition  wall  between  this  half  occupied  by 
the  plaintiff  and  tbe  rear  half  of  tbe  cellar. 
That  there  was  a  rear  door  from  the  rooms  so 
occupied  by  the  plaintiff  hito  a  court  yard, 
which  yard  was  under  the  control  of  tbe  said 
defendant,  but  was  used  in  common,  by  all 
of  defendant's  tenants  occupying  its  flats  open- 
ing out  into  said  yard,  for  drying  clothes  and 
various  other  purposes  of  like  kind.  That  tbe 
said  flats  of  said  defendant  were  two  stories. 
The  one  so  occupied  by  tbe  plaintiff  was,  at 
the  time  plaintiff  first  went  to  live  tb&e,  oc- 
cupied by  a  tenant  on  tbe  second  floor,  who 
had  the  exclusive  nse  and  cmitrol  of  the  rear 
portion  of  said  cellar  and  the  entrance  there- 
to, but  bad  vacated  said  second  story  and  cd- 
lar;  both  of  these  were  in  the  exclusive  pos- 
session of  the  defendant  at  the  time  of  the 
Injury  to  plaintiff's  child.  That  the  hatch- 
way, area,  and  entrance  was  from  tbe  yard 
near  to  plaintiff's  said  rear  entrance,  and  on 
the  surface  presented  a  square  frame  of  wood 
about  4  feet  by  5  feet  and  about  6  feet  de^, 
the  frame  being  on  a  level  with  said  yard. 
That  this  hatchway,  areaway,  and  entrance^ 
at  the  time  of  the  Injury  to  plalntilTs  child, 
was  not  barred,  inclosed  by  railing,  gates,  or 
other  contrivances  to  prevent  accidents  or  In- 
juries to  persons  therefrom,  as  required,  by 
section  749.  art  8.  c.  16.  of  the  Revised  Ordi- 
nance* of  the  City  of  St  Louis,  approved 
April  7,  1893.  That  it  was  the  duty  of  said 
defendant  to  have  said  hatchway,  areaway, 
and  entrance  to  said  rear  cellar  protected  as 
required  by  said  ordinance.  Plaintlfl  furtber 
states  that  on  or  about  the  1st  day  of  Sep- 
tember, 1899,  tbe  said  Albert  Robert  Hirst; 
tbe  infant  child  of  plaintiff,  aged  2  years  and 
8  months,  fell  Into  said  hatchway,  areaway, 
and  entrance,  and  was  thereby  seriously  and 
fatally  injured  on  the  bead  and  spine,  from 
the  results  of  which  he  died  on  or  about  tbe 
24th  day  of  October.  1899.  Plaintiff  further 
avers  that  said  hatchway  Into  which  her  said 
child  fell  was  never  used  by  her  or  any  other 
of  the  tenants  opening  Into  or  using  said 
yard,  from  the  time  it  became  vacant  or  be- 
fore; only  tbe  tenant  who  occupied  the  sec- 
ond story  of  said  flat  Plaintiff  avers  and 
charges  the  fact  to  be  that  the  neglect  and 
failure  of  the  defendant  to  perform  the  duty 
Imposed  upon  it  by  said  ordinance  to  protect 
said  hatchway,  areaway,  and  entrance  to 
said  cellar,  and  tbe  neglect  to  perform  his 
duty  to  all  who  entered  into  said  yard,  were 
culpaUe  carelessness  and  negligence;  that 
said  neglect  of  duty,  culpable  carelessness, 
and  negligence  on  the  part  of  the  defendant 
were  the  cause  of  the  death  of  her  said  child, 
Albert  Robert  Hfarst;  that  she  was  put  to 
great  expense  in  nursing  said  child,  and  pay- 
ing doctors'  bills  and  medldne  for  said  child, 
yilized  by  VjO^ 
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trvm  the  time  of  aald  injuiy  to  said  child  up 
to  the  time  of  said  child's  death;  that  she 
bai  been  damaged  by  the  care  given  said 
cblld  and  its  death  in  the  sum  of  five  thou- 
sand dollars,  for  which  she  itrays  Judgment 
and  her  coats." 

McKeag  &  Gummings,  for  appellant  Sort- 
John  &  Kortjohn,  for  respondent. 

HARSHALIi,  J.  (after  stating  the  facts). 
The  plaintitt  contends  that  the  decision  of 
tbla  court  in  McGlnley  t.  Trust  Co.,  06  S.  W. 
153,  la  decisive  of  this  case  In  her  favor. 
The  McGlnley  Case  was  predicated  entirely 
upon  the  common-law  negligence  of  the  de- 
fendant in  not  keeping  the  part  of  his  prem- 
ises that  was  intended  for  the  common  use 
of  all  the  tenants  on  the  premises,  but  which 
was  not  rented  to.  any  one  of  them,  In  a 
>afe  condition,  and  no  city  ordinance  what- 
ever was  in  the  case;  whraeas  this  case  is 
bottomed  solely  upon  an  ordinance  of  the 
dty  of  SL  Louis.  Therefore  the  McOlnley 
CaJse  is  not  dedaive  of  this  case,  nor  even 
^^llcable  to  it. 

Parties  cannot  declare  on  one  cause  of  ac- 
tion, and  recover  upon  another,  even  though 
they  might  have  had  a  right  to  recover  upon 
snch  other  cause  of  action  if  it  had  been 
pleaded.  Cole  v.  Armour,  1S4  Mo.  333,  6C  & 
W.  476.  This  case  is  more  nearly  akin  to 
the  case  of  Wendler  v.  Furnishing  Oo.  (Mo. 
Sup.)  66  S.  W.  737.  for  that  was  an  action 
for  common-law  negligence,  and  upon  an  or- 
dinance of  the  dty  of  St  Louis.  The  author 
hereof  did  not  agree  to  that  decision,  because 
be  has  never  been  able  to  understand  how 
an  ordinance  of  a  city,  passed  in  pursuance 
of  the  police  power  of  the  city,  and  carrying 
its  own  punishment  as  for  a  misdemeanor, 
for  its  violation,  can  afford  the  basis  of  a 
dvil  liability  from  one  third  person  to  an- 
othtf ;  nor  has  he  ever  believed  that  when 
the  action  is  for  common-law  negligence,  and 
not  predicated  upon  the  ordinance,  such  or- 
dinance Is  admissible  in  evidence  at  all,  as 
is  frequently  aUowed  In  such  cases.  It  can- 
not be  true  that  the  ordinance  affords  the 
basis  of  a  dvil  liability  between  third  per- 
sona and  be  also  true  that  it  Is  evidence  of 
negligence  In  an  action  for  common-law  neg- 
ligence. It  cannot  be  that  such  an  ordinance 
is  evidence  of  anything.  It  is  either  a  rule 
of  action  or  it  is  nothing.  However,  a  ma- 
jority of  this  court  held  otherwise  as  to  its 
atfording  a  basis  for  a  dvil  action  In  the 
Wendler  Case,  and  the  dissent  of  the  author 
hereof  was  unavailing. 

Undw  the  rules  laid  down  in  that  case,  it 
1<  not  discernible  how  it  can  be  said  that  this 
petition  does  not  state  a  cause  of  action. 
The  aUegatlon  of  the  petition  Is  "that  this 
hatchway,  areaway,  and  entrance,  at  the 
time  of  the  injury  to  plaintiff's  child,  was 
not  barred,  inclosed  by  railing,  gates,  or  oth- 
er contrivances  to  prevent  accidents  or  Inr 
0  8.W^-24 


Juries  to  persons  therefrom,  as  required  by 
section  749,  art  8,  c.  16,  of  the  Revised  Or- 
dinances of  the  City  of  St  Louis,  approved 
April  7th,  1893."  This  is  an  averment  that 
section  749  of  the  dty  ordinance  required 
this  hatchway,  areaway,  and  entrance  to  be 
barred  or  Inclosed  by  a  railing,  gate,  or  oth- 
er contrivance  to  prevent  accidents  or  In- 
Jiurles  to  persons  therefrom.  This  statement 
of  the  substance,  general  tenor,  and  legal 
effect  of  the  ordinance  Is  sufficient  to  with- 
stand attack  by  a  general  demurrer.  City  of 
Moberly  v.  Hogan,  131  Mo.,  loc.  dt  25,  32  S. 
W.  1014.  If  such  ordinances  are  admissible 
in  evidence  without  being  pleaded  at  all 
when  not  relied  on  as  a  rule  of  conduct  It 
Is  hard  to  see  why  they  are  not  sufflclentiy 
pleaded  when  their  substance,  general  tenor, 
and  legal  effect  are  set  out  with  a  specific 
reference  to  the  section,  article,  and  chapter 
of  the  revised  ordinance  wherein  the  particu- 
lar provision  can  be  found.  Speaking  for  my- 
self alone,  my  views  have  not  changed  in  the 
least  and  I  am  still  of  opinion  that  such  or- 
dinances do  not  constitute  a  rule  of  conduct 
binding  third  persons  Inter  sese,  but  are  mere 
police  regulations,  carrying  their  own  punish- 
ment for  their  violation,  and  that  punish- 
ment a  flue,  and  that  they  are  not  admissi- 
ble in  evidence  at  all  In  an  action  based  up- 
on common-law  negligence;  for  no  utterance 
of  a  municipal  assembly  can  be  evidence  of 
common-law  negligence.  But  as  the  majori- 
ty of  this  court  in  banc,  holds  otherwise  as 
to  such  ordinance  affording  the  basis  for  a 
civil  action,  the  proper  administration  of  the 
law  requires  that  such  decision  shall  be  obey- 
ed and  followed  by  all  the  members  of  the 
court  until  the  court  otherwise  rules.  There- 
fore, in  deference  to  duty,  but  contrary  to 
my  convictions  of  the  true  law.  it  must  be 
held  in  this  case  that  the  petition  stated  a 
good  cause  of  action,  and  that  the  circuit 
court  erred  in  sustaining  the  demurrer  there- 
to. The  subconteution  of  the  defendant  that 
even  if  this  be  true  as  a  general  proposition, 
it  is  not  true  in  this  case,  because  the  ordi- 
nance pleaded  only  applies  to  hatchways, 
etc.,  that  are  in  the  inside  of  a  house,  and 
not  to  hatchways  that  are  outside  of  the 
house,  but  in  a  yard  used  In  common  by  all 
the  tenants  occupying  the  several  parts  of 
the  house  separately,  is  untenable,  for  the 
reason  that  the  petition  alleges  that  the  or- 
dinance applies  to  such  hatchways  as  are  de- 
scribed in  the  petition,  and  the  demurrer  ad- 
mits this  fact  so  pleaded.  It  may  not  be  true 
in  fact,  and  when  offered  In  evidence  the  or- 
dinance may  not  so  provide,  but  in  this  state 
of  the  pleadings  it  must  be  treated  as  If  the 
ordinance  applied  to  hatchways  of  the  char- 
acter of  this  one. 

For  these  reasons,  the  Judgment  of  the 
circuit  coiut  is  reversed,  and  the  cause  re- 
manded, to  be  proceeded  with  in  conformity 
herewith.    All  concur. 


Digitized  by 


Google 


370 


60  SOUTHWBSTBRN  BEPOBTBB. 


Ofo. 


UNITBD   STATES   OASUALTT   00.    t. 

KACSn  et  aL 

(Sapteme  Court  of  BfiHonri,   DiTbion  No.  1. 

June  18,  19Q2.) 

PKESUMPTION    or    SUBVITORSHIP  —  BURDEN 

OF  paooF-ura   insorawot-ybstbo  im. 

TBRBST  OF  BBNBFICIART  —  AI/TBRNATIVa 
BBNBFICIART— APPOINTMBNT  OF  TRU8TBB— 
BILL  OF  BXCBPTIONS. 

1.  Where  two  persons  perished  in  a  commoii 
disaster,  there  ia  uo  presnmption  that  one  anr- 
Tived  the  other,  or  tnat  both  perished  at  the 
Ba.me  time,  but  the  fact  of  sarrirorship  must 
be  proved  by  him  whose  rscovery  depends  on 
its  establishment. 

2.  The  role  that  where  two  persons,  entitled 
to  the  same  property  in  the  alternative,  p^sb 
in  a  common  disaster,  the  property  should  be 
distributed  according  to  the  statute  of  descents, 
does  not  apply  to  alternative  bmeficiaries  un- 
der a  policy  of  insui-ance. 

3.  The  right  of  substituting  beneficiaries  is 
limited  to  benefit  certificates  iu  fraternal  bene- 
ficial associations,  and  the  beneficiary  of  an 
ordinary  life  policy  has  a  vested  interest  there- 
in. 

4.  Where  a  life  policy  provided  that  it  was 
to  be  paid,  upon  tne  death  of  the  insured,  to 
Ilia  daughter,  if  surviving:  if  not,  to  his  legal 
r^resentatives,— the  daughter  had  a  vested  in- 
terest upon  the  issuance  of  the  policy,  liable  to 
be  defeated  by  the  happening  of  a  condition 
subsequent;  and  the  legal  representatives  had 
a  contingent  interest,  depending  upon  the  di- 
vestiture of  the  daughter's  vested  interest, 
which  they  were  required  to  prove  before  they 
were  entitled  to  the  proceeds  of  the  policy. 

6.  In  a  proceeding  in  equity  over  the  disposi- 
tion of  the  proceeds  of  a  policy  of  iusurance, 
the  court  had  a  right  to  appoint  a  trustee  to 
defend  the  rights  of  the  legral  representatives 
of  a  beneficiary,  instead  of  an  administrator 
ad  litem  of  her  estate,  to  act  wliile  the  regular 
administrator  wea  unable  to. 

6.  Where  the  record  did  not  show  that  Ob- 
jection waa  made  to  the  appointment  of  a 
trustee  in  a  proceeding  in  equity  when  such 
action  was  taken,  or  that  exception  thereto 
was  saved  by  a  term  bill  of  exceptions,  obiec> 
tion  could  not  be  saved  in  the  final  bill  signed 
at  a  subsequent  term. 

Appeal  from  St  Ix>uiB  circuit  court;  Frank- 
lin FerriB,  Judge. 

Bill  of  interpleader  by  tbe  United  States 
Casualty  Company  against  Martin  V.  Kacer, 
administrator,  and  Joseph  H.  Zumbalen,  trus- 
tee. From  a  Judgment  for  Zumbalen,  Kacer 
appeals.    Affirmed. 

Tbis  Is  a  bill  of  interpleader  In  etiuity  to 
determine  the  right  to  $8,000,  proceeds  of  two 
I>olicies  of  accident  insurance  issued  by  tbe 
plaintiff  upon  tbe  life  of  Harry  C.  Tocum, 
and  by  the  company  paid  into  court  Tbe 
interpleaders  represent,  respectively,  the  legal 
representatives  of  Harry  O.  Yocum,  the  as- 
sured, and  his  daughter,  Florence,  the  pri- 
mary beneficiary  under  the  policies.  At  tbe 
request  of  the  appellant  the  drcnlt  court 
made  a  special  finding  of  fact,  under  sec- 
tion 685,  Bev.  St  1889,  which,  although  not 
binding  upon  this  court  in  this  equity  case, 
fairly,  and,  for  all  the  purposes  of  this  case, 
substantially,  states  tbe  facts  shown  up<m 
tbe  trial,  and  it  is  therefore  adopted  by  this 
court    It  is  as  follows:   "On  June  16,  1887, 
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Harry  O.  Tocum,  of  St  Loaia,  a  widower, 
made  two  applications,  on  tbe  printed  blanks 
furnished  by  the  company,  to  tlie  United 
States  Casualty  Oompany  of  New  York,  for 
policies  Of  accident  insurance  of  five  thou- 
sand dollars  each.  These  applications  were 
made  to  the  agoit  of  the  company  In  St  Lou- 
is. These  applicati(»a  are  In  the  usual  form, 
containing  Information  as  the  basis  for  tbe 
policy.  They  include  a  printed  form  as  fol- 
lows: '(1^  I  desire  tbe  death  benefit  made 
payable.'  Tben  follows  a  blank  for  tbe  name 
of  the  beneficiary,  relationsliip,  and  post-office 
address.  This  blank  was  filled  In  witb  the 
written  words,  'Miss  Florence  Yocum,  daugh- 
ter. Planters'  House,  St  Louis,  Mo.'  On  these 
applications  two  several  accident  policies 
were  issued  on  July  16,  1887,  to  Yocum,  con- 
taining the  usual  provision  for  the  payment  of 
Indemnity  for  loss  of  life  occasioned  by  ex- 
ternal, violent  and  accidental  means.  By  the 
terms  of  each  p<dicy  the  Indemnity  for  loss 
of  life  was  made  payable  to  'Miss  Florence 
Yocum,  daughter.  If  surviving;  if  not,  to 
tbe  legal  representatives  of  the  insured';  tbe 
words  'Miss  Florence  Yocum,  daughter,'  being 
written;  the  remaining  words  of  the  clause 
being  in  print,  and  part  of  the  printed  form 
of  tbe  policy.  These  policies  were  for  one 
year,  and  at  tbe  expiration  of  tbe  year  were 
renewed,  without  change  of  terms,  for  anoth- 
er year.  The  first  clause  in  each  policy  I>e- 
glns  as  follows:  'In  consideration  of  the 
agreements  and  warranties  in  tbe  application 
for  this  policy,  wbldi  application  is  made  a 
part  of  this  contract  of  insurance,'  etc.  Flor- 
ence Yocum  was  tbe  only  child  of  Harry  C 
Yocum;  was  between  eighteen  and  twenty 
years  old;  was  living  with  and  dependent 
upon  him.  Yocum  was  fifty-one  years  old. 
On  December  80,  1888,  Yocum,  with  bis  said 
daughter  and  two  young  lady  friends,  left 
New  Orleans  on  tbe  naphtha  yacht  Paul 
Jones,  to  make  a  trip  over  the  Gulf  of  Mexico 
to  Bellealr,  a  point  on  the  Florida  coast  Tbe 
yacht  was  about  fifteen  feet  wide  by  fifty 
feet  long.  It  was  propelled  by  an  explosive 
engine,  with  naphtha  for  fuel.  The  crew 
consisted  of  a  pilot  sn  engineer,  and  two 
hands.  Tbe  yacht  failed  to  arrive  at  Its  des- 
tination. Search  was  Instituted  by  tbe  fa- 
ther of  one  of  the  girls  In  tbe  party,  and  at 
length  on  the  shore  of  an  island  In  the  Gulf 
fragments  of  the  yacht  were  found,  also  a 
portion  of  the  hull.  The  naphtha  tank  was 
also  found  intact  and  containing  naphtha. 
The  body  of  Miss  Taggait,  one  of  tbe  party, 
was  found  In  April,  1888,  on  a  small  Island, 
dressed,  with  the  exception  of  shoes.  Tbe 
body  of  the  pilot  was  also  found  on  anothw 
island,  about  thirty  miles  distant,  about  the 
same  time.  No  other  bodies  were  found. 
I  find  from  the  evidence  that  the  yacht  Paul 
Jones  was  wrecked,  and  that  all  on  board,  in- 
cluding both  Harry  0.  Yocum  and  his  daugh- 
ter, perished.  There  is  no  testimony  to  show 
how  tbe  disaster  occurred,— whether  by  storm 
or  collision.    I  cannot  find  as  «  fact  that 
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HaiTj  0.  Tocnm  Burvived  his  daughter,  or 
that  she  snrrlTed  him;  nor  can  I  find  that 
they  both  died  at  the  same  moment,  or  that 
they  died  from  the  same  Immediate  cause. 
These  tacts  of  manner  and  time  of  death  are 
not  capable  of  being  Jndldally  ascertained. 
On  the  foregoing  facts,  I  find,  as  a  matter  of 
law,  that  the  representatlTes  of  Florence  Yo- 
cmn  are  entitled  to  the  proceeds  of  the  poli- 
cies. Ftanklln  Ferris,  Judge."  In  addition  to 
such  Sndtng  of  facts  and  conclusion  of  law, 
the  learned  trial  Judge  rendered  an  able, 
dear,  and  comprehensive  opinion,  which 
counsel  hare  reprinted  In  full  In  the  briefs, 
and  which  has  been  of  much  service  to  this 
court  In  the  examination  and  adjudication  of 
this  case.  The  trial  Judge  held  (1)  that  the 
application  and  policy  must  be  construed  to- 
gether and  harmonized,  if  possible,  and  that 
there  is  no  inconsistency  between  them  in 
respect  to  who  should  be  the  beneficiary  or 
benpficlarles  thereof  (that  is,  that  the  printed 
provision  of  the  policy,  providing  that,  if 
Florence  did  not  survive  her  father,  the  pol- 
icy should  be  payable  to  his  legal  representa- 
tives, was  additional  to,  and  not  inconsistent 
with,  the  provision  of  the  application  that  the 
loss  should  be  payable  to  Florence);  and  (2) 
"that  even  in  case  where  the  contract  of  in- 
surance ]■  to  pay  the  beneficiary  named.  If 
surviving,'  such  beneficiary  takes  a  vested 
interest,  subject  to  be  devested  if  he  fails 
to  survive,  and  that,  until  It  is  proved  that 
he  failed  to  survive,  his  legal  representatives 
have  a  prima  facie  right  to  the  proceeds  of 
the  policy."  From  this  decision  the  represen- 
tative of  the  assured  appealed. 

Wm.  F  Woemer,  for  apitellant  W.  S.  An- 
thony, Wm.  H.  Clopton,  Joseph  H.  Zumbalen, 
and  Job.  &  Lanril,  for  respondent 

UABSHALIv  J.  (after  stating  the  facts). 
It  is  due  to  connsd  for  the  respective  parties 
hereto  to  say  that  their  briefs  are  full,  force- 
ful, and  exhaustive  of  the  subject,  and  leave 
no  light  unturned  upon  the  controversy,  and 
that,  with  the  opinion  of  the  trial  Judge,  they 
tiave  materially  lightened  the  labors  of  the 
court  In  this  rather  unusual  and  very  inter- 
esting case.  The  view  herein  taken  renders 
it  unnecessary  to  decide  all  the  questions 
ivesented.  The  first  inquiry  in  such  a  case 
as  this  necessarily  is,  what  Interest  does  the 
beneficiary  take  In  an  ordinary  life  policy? 
And  there  Is  no  difference  as  to  an  accident 
poUcy.  The  appellant  dlffa%ntlates  between 
the  policy  and  the  fund  to  arise  out  of  the 
policy,  and  says  the  beneficiary  has  a  vested 
interest  In  the  policy,  but  not  a  consummat- 
ed, complete  right  to  the  fund;  or,  otherwise 
stated,  the  beneficiary  has  a  vested  interest 
hi  the  policy,  but  only  a  conditional  interest 
in  the  fnnd.  On  the  other  band,  the  respond- 
ent eontends  that  a  beneficiary  has  a  vested 
biterest  In  the  policy  and  the  money  to  be- 
eome  due  under  it,  which  cannot  be  devested 
by  the  assured  or  the  comjwny,  or  both,  witb- 


out  the  consent  of  the  beneficiary,  and  In 
case  the  beneficiary  dies  l>efore  the  assured 
that  vested  interest  passes  to  the  legal  repre- 
sentatives of  the  beneficiary,  as  a  chose  in  ao 
tion.  The  subcontentions  of  the  respective 
parties  are  that  the  appellant  contends  that 
If  the  policy  is  payable  to  a  primary  benefi- 
ciary "if  surviving,"  and,  if  not,  to  an  al- 
ternative beneficiary,  the  term  "if  surviving" 
Is  a  condition  precedent  to  the  right  of  the 
primary  beneficiary  or  his  legal  representa- 
tives to  recover,  and  hence  the  burden  of 
proof  is  upon  him  or  them  to  prove  that  h» 
survived  the  assured.  On  the  other  hand,  the 
respondent  contends  that  the  term  "if  surviv- 
ing" is  a  condition  subsequent,  and  that  th» 
primary  beneficiary,  or  his  legal  representa- 
tives, mtist  recover  unless  It  be  proved  that 
the  primary  beneficiary  did  not  survive  the 
assured,  and  hence  the  burden  of  proof  Is  up- 
on the  alternative  beneficiary  to  show  that 
the  primary  beneficiary  did  not  survive  the- 
assured.  And  incidentally  the  parties  hereto- 
have  considered  the  question  of  the  rule  in 
case  of  the  death  of  two  persons  in  a  common' 
disaster.  This  proposition  Is  best  disposed 
of  before  considering  the  other  questions  rais- 
ed. 

In  all  Jurisdiction  that  proceed  according 
to  the  policy  of  the  common  law  there  Is  no 
presumption  as  to  survivorship  in  case  of  a 
common  calamity.  The  rule  Is  that  he  who 
claims  a  right  by  virtue  of  survivorship  must 
prove  the  fact  of  the  survival  of  him  through 
whom  he  claims,  and  that,  failing  in  this,  the 
property  or  fund  remains  vested  as  it  was  be- 
fore the  calamity.  I^wson,  Pres.  Ev.  p.  298^. 
rule  64.  The  rule  Is  stated  In  1  Tayl.  Ev.  (9th 
Ed.)  p.  183,  as  follows:  "A  mass  of  ingenious 
reasoning  clusters  about  the  question,  what 
presumption  of  survivorship  exists  when  sev- 
eral persons  perish  In  a  common  accident?- 
The  common  sense  of  English  law,  after  some- 
slight  attempts  to  adopt  them,  discards  the 
intricate  presumptions  of  the  civil  law,'  a» 
based  on  age,  health,  sex,  etc.,  and  adopts  the 
rule  that  there  Is  no  presumption  on  the  sub- 
ject whatever;  that  he  who  relies  on  the  fact 
of  survlvorsliip  must  establish  it  as  best  he 
can."  Greenl.  Ev.  (IStii  Ed.),  after  speaking 
of  the  presumptions  that  obtain  according  to 
the  Roman  and  civil  laws,  says.  In  note  5  to 
section  30,  p.  126:  "The  rule  as  now  established 
by  the  English  and  American  cases  Is  tliat, 
where  It  Is  proved  that  two  or  more  persons 
perished  in  the  same  calamity,  there  Is  no  pre- 
sumption of  law  that  one  survives  the  others, 
or  that  all  perished  at  the  same  time;  the 
burden  of  proving  that  one  survived  the  oth- 
ers, or  that  all  perished  simultaneously,  is  on 
the  person  who  asserts  such  to  be  the  fact." 
The  inquisitive  legal  mind  will  find  the  sub- 
ject discussed  and  the  principal  decisions  col- 
lated in  a  note  to  the  case  of  In  re  Wlllbor 
(R.  I.)  37  AtL  634,  51  L,  R.  A.  863,  78  Am. 
Bt.  Rep.  842,  which  is  so  exhaustive  that  a 
reference  to  It  Is  all  that  Is  necessary  to  dis- 
poM  of  this  Incidental  proposition  In  this  oue. 
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and  which  leads  to  the  abbreviated  state- 
ment of  the  law  that  there  is  no  presumption, 
but  It  depends  upon  the  fact,  and  the  fact 
must  be  proved  by  him  whose  recovery  de- 
pends upon  the  establishment  of  the  fact  of 
survivorship. 

But  this  does  not  settle  the  case,  because 
the  representatives  of  the  father  and  daugh- 
ter each  claim  that  the  rights  of  the  other 
depend  upon  their  showing  which  of  the  two 
survived  the  other,  and  hence  each  claims  the 
burden  of  proof  Is  upon  the  other.  The  rep- 
resentative of  the  father  further  claims  that. 
It  neither  can  prove  what  the  fact  In  this  re- 
gard was,  then  the  doctrine  of  "distribution" 
applies,  and  the  fund  must  go  where  It  would 
have  gone  if  there  bad  been  no  appointed  ben- 
eficiary In  the  policy,  to  wit,  to  the  representa- 
tive of  the  assured.  In  support  of  this  con- 
tention counsel  cite  many  cases  relating  to  the 
disposal  of  property  where  two  persons,  enti- 
tled thereto  In  the  alternative,  perish  in  a 
common  disaster,  and  which  hold  that  In  such 
cases  the  property  Is  distributed  according  to 
the  statute  of  descents.  Types  of  such  cases 
are  Fuller  v.  Llnzee,  135  Mass.  468  et  seq. 
(Quaere:  Is  this  case  overruled  by  Millard  v. 
Brayton,  177  Mass.  533,  58  N.  E.  436,  52  Ia  R. 
A.  117,  83  Am.  St.  Rep.  2&4?);  Newell  v. 
Nichols,  75  N.  Y.  78,  31  Am.  Rep.  431;  Hllde- 
brandt  v.  Ames  (Tex.  Oiv.  App.)  66  S.  W. 
128.  Sed  contra,  Irwin  v.  Insurance  Co.,  16 
Tex.  Civ.  App.  083,  39  S.  W.  1097,  and  deci- 
sions of  the  supreme  court  of  Texas  In  Insur- 
ance Co.  V.  Ireland,  17  S.  W.  617,  14  L.  R. 
A.  278;  Splawn  v.  Chew,  60  Tex.  534;  Byrne 
v.  Casey,  70  Tex.  247,  8  S.  W.  3&  Upon 
this  contention  the  circuit  court  properly  held 
that  those  cases  had  application  only  to  the 
distribution  and  transmission  of  estates,  and 
were  totally  inapplicable  to  policies  of  Insur- 
ance. One  essential  difference  is  sufficient  to 
point  the  rule:  In  cases  of  ordinary  property 
no  one  has  any  vested  interest  during  the  life 
of  the  absolute  owner  thereof,  under  the  max- 
im, "Nemo  est  hscres  vlventis,"  but  has  only 
an  expectancy,  dependent  upon  the  death  of 
the  owner  during  the  lifetime  of  the  expect- 
ant, and  upon  the  furtlier  contingency  that  the 
owner  did  not  dispose  of  the  property  by  deed, 
gift,  or  will  made  before  his  death,  whereas 
In  case  of  a  policy  of  Insurance  the  beneticiary 
has  ab  Initio  an  Interest  in  the  policy,  which 
neither  the  assured  nor  the  company  can  im- 
pair or  talse  away  by  any  act  or  deed  with- 
out his  consent.  Association  v.  Bunch,  109 
Mo.,  loc.  clt.  580,  19  S.  W.  25.  This  naturally 
leads  to  the  question,  what  la  the  nature  and 
character  of  the  Interest  that  the  beneflclary 
In  a  life  Insurance  policy  has?  In  Bank  v. 
Hume,  128  U.  S.,  loc.  cit.  200,  9  Sup.  Ct. 
44,  32  L.  Ed.  370.  Mr.  Chief  Justice  Puller, 
speaking  for  the  supreme  court  of  the  United 
States,  said:  "It  is,  indeed,  the  general  rule 
that  a  policy,  and  the  money  to  become  due 
under  it  [the  italics  are  superadded  to  point 
the  applicability  of  the  language  used  to  the 
respective  coutentlons  of  the  parties  hereto  as 


to  the  interest  of  the  beneflclary  in  fiie  policy 
and  In  the  fnnd],  belong,  the  moment  It  Is  is- 
sued, to  the  person  or  persons  named  in  it  u 
the  beneficiary  or  beneficiaries,  and  that  there 
is  no  power  In  the  person  procuring  the  Insur- 
ance, by  any  act  of  his,  by  deed  or  by  will, 
to  transfer  to  any  other  person  the  Interest  of 
the  person  named."  The  rule  Is  thus  stated 
In  3  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  9S0: 
"In  ordinary  life  Insurance,  where  no  power 
of  divestiture  Is  reserved,  the  general  doc- 
trine prevails  that  the  issue  of  the  iwllcy  con- 
fers Immediately  a  vested  right  upon,  and 
raises  an  Irrevocable  trust  in  favor  of,  the 
party  named  as  beneficiary,— a  right  which  no 
act  of  the  insured  can  impair  without  the  ben- 
eficiary's consent."  In  support  whereof,  cas- 
es are  cited  in  note  10  which  show  this  to  be 
the  rule  in  England,  Canada,  supreme  court 
of  the  United  States,  Alabama,  Arkansas,  Cal- 
ifornia, Connecticut,  Florida,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana,  Maine, 
Massachusetts,  Michigan,  Minnesota,  Missouri, 
New  Hampshire,  New  Jersey,  New  York. 
North  Carolina,  Ohio,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Tennessee,  Texas,  and 
Virginia.  It  Is  further  noted  (Id.  982)  that 
a  contrary  doctrtoe  prevails  in  Tennessee  and 
Minnesota,  where  it  Is  held  that  the  bene- 
flclary has  no  such  interest  as  would  prevent 
the  Insured  from  disposing  of  the  policy  by 
assignment,  will,  or  change  of  beneficiary. 
And  (Id.  984)  It  Is  pointed  out  that  In  Gamba 
V.  Insurance  Co.,  60  Mo.  44,  it  was  held  that 
in  case  the  policy  was  made  payable  to  the 
wife  of  the  assured,  and  she  died,  and  the  as- 
sured married  again,  the  assured  had  a  right 
to  change  the  beneflclary  named  In  the  policy, 
and  make  It  payable  to  the  second  wife  in- 
stead of  to  the  first  wife.  Tlie  reasoning  up- 
on which  this  conclusion  was  based  was  that 
It  must  be  supposed  that  the  husband  intend- 
ed to  make  a  provision  for  his  wife  hi  case 
he  died  before  she  did,  and  that  he  did  not 
intend  after  she  had  died  (he  being  alive)  to 
spend  his  money  keeping  alive  a  policy  for 
the  benefit  of  his  deceased  wife's  relatives, 
who  did  not  even  have  an  Insurable  Interest 
in  bis  life;  and  as  he  bad  changed  the  bene- 
flclary and  had  died,  and  the  company  had 
paid  the  insurance  to  his  second  wife,  it  was 
held  that  the  administrator  of  the  first  wife's 
estate  could  not  recover  from  the  insurance 
company  again.  This  reasoning  overlooks  the 
fact  that  if  the  husband  did  not  want  tbe  in- 
surance to  go  to  the  representatives  of  tlie 
first  wife,  and  desired  to  provide  for  the  sec- 
ond wife,  the  way  was  open  to  him  to  so 
arrange  It  by  simply  letting  the  policy  laiise 
for  nonpayment  of  premiums,  so  far  as  he  was 
concerned  (but  the  deceased  wife's  representa- 
tives could  prevent  a  forfeiture  of  the  policy 
by  paying  the  premiums),  and  by  taking  out 
a  new  policy  for  the  second  wife.  The  deci- 
sion is  evidently  influenced  by  the  considera- 
tion that  the  deceased  wife's  representatives 
had  no  Insurable  Interest  Id  the  life  of  the 
husband.  But  tills  overlooks  the  fact  that 
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tiwr  recover  by  Reason  of  the  policy  being  • 
chose  in  action  of  the  wife,  and  not  by  rea- 
ton  of  thetr  having  any  Insurable  interest  In 
the  buaband's  life.  The  American  and  Eng- 
lish Encyclopaedia  of  Law  does  not  note  that 
this  case  la  practically  overruled  by  the  case 
of  Association  v.  Bunch,  109  Mo.,  loc.  dt.  580, 
19  S.  W.  25,  which  case  is  followed  and  ez- 
vmsij  approved  in  Wells  v.  Association,  126 
Mo.,  loc.  dL  638,  29  S.  W.  607,  and  the  right 
of  substituting  beneficiaries  is  limited  to  bene- 
fit certificates  In  fraternal  beneficial  associa- 
tions, because  such  right  of  substitution  Is  re- 
served to  the  assured  by  statute,  or  by  the 
terms  of  the  constitution  and  by-laws  of  such 
associations,  but  as  to  ordinary  life  insurance 
It  is  expressly  said  that  the  beneficiary  has 
a  vested  Interest  In  the  policy.  To  avoid  fur- 
ther misunderstanding,  the  case  of  Gambs  v. 
Insurance  Co.,  60  Mo.  44,  Is  hereby  expressly 
overmied. 

It  being  thus  ascertained  that  the  benefici- 
ary of  an  ordinary  life  policy  has  a  vested 
Icterest  in  the  policy  and  the  money  to  come 
out  of  It,  the  next  question  In  this  case  Is, 
what  is  the  true  meaning  of  the  term  "if 
survlTing"?  Does  this  destroy  the  vested  in- 
terest that  without  such  provision  In  the  pol- 
icy would  pass  to  the  beneficiary  the  moment 
the  policy  was  Issued,  and  make  the  interest 
of  the  beneficiary  a  contingent  one,  dependent 
upon  the  beneficiary  surviving  the  assured? 
In  other  words,  do  those  words  create  a  con- 
dition precedent,  or  do  they  leave  the  interest 
of  the  beneficiary  a  vested  interest,  but 
liable  to  be  defeated  by  the  death  of  the 
beneficiary  before  that  of  the  assured?  In 
other  words,  do  these  words  create  a  condi- 
tion subsequent?  Without  such  words  the 
interest  of  the  beneficiary  Is  a  vested  Interest. 
The  addition  of  such  words  does  not  change 
the  nature  or  character  of  the  interest  of  the 
beneficiary  as  long  as  the  beneficiary  lives. 
It  only  affects  the  question  of  who  Is  entitled 
to  the  money  arising  out  of  the  policy  In  case 
the  beneficiary  dies  before  the  assured. 
Where  a  particular  person  Is  named  In  a 
policy,  without  any  such  or  similar  words 
of  qualification,  the  interest  of  the  beneficiary 
Is  a  vested  Interest;  and,  this  being  so,  If 
the  beneficiary  dies  before  the  assured,  that 
vested  interest  passes  to  the  legal  representa- 
tives of  the  owner  of  such  vested,  interest,  and 
the  interest  Is  not  devested  or  Impaired  by 
reason  of  the  death  of  the  beneficiary.  3  Am. 
k  Eng.  Enc.  Law,  p.  987;  Cent  Dig.  p.  2391, 
I  1470  et  seq.  For  the  express  purpose  of 
avoiding  this  result,  and  of  controlling  the 
cbaonel  of  succession  In  case  the  beneficiaries 
died  before  the  assured,  the  practice  grew  up 
of  reserving  a  "divestiture"  in  such  cases; 
that  is.  of  providing  that,  if  the  primary 
beneficiary  was  not  living  when  the  assured 
died,  the  policy  and  the  money  arising  out 
of  It  should  go  to  a  named  alternative 
beoeflciary;  thus  preventing  the  same  from 
passing  to  the  legal  representatives  of  the 
primary  beneficiary;  as  it  otherwise  would 


do.  This  is  called  a  "reserved  power  of 
divestiture,"  wljicb  means,  of  course,  a  di- 
vestiture of  a  previously  vested  interest,  and 
not  merely  a  divestiture  of  an  expectancy; 
for,  if  the  interest  of  the  beneficiary  be  mere- 
ly an  expectancy,  dependent  upon  the  ben- 
eficiary outliving  the  assured,  then,  of  course, 
if  the  beneficiary  did  not  do  so,  the  expec- 
tancy woald  fall,  and  there  woxild  be  no 
necessity  for  reserving  a  power  of  divestiture. 
No  Interest  could  vest  under  a  mere  ex- 
pectancy, prior  to  the  happening  of  the  con- 
dition upon  which  It  depended,  and,  none  hav- 
ing vested,  there  would  be  nothing  to  devest. 
Such  terms  in  a  policy  therefore  provide  for 
a  divestiture  of  the  vested  interest  of  the 
primary  beneficiary,  and  create  a  contingent 
Interest  in  the  alternative  beneficiary;  that  is, 
the  alternative  beneficiary  only  becomes  en- 
titled to  the  fund  upon  the  happening  of  the 
contingent  event  of  the  death  of  the  primary 
beneficiary  before  that  of  the  assured.  In 
other  words,  such  a  provision  in  a  policy 
does  not  make  the  interest  of  the  primary 
beneficiary  a  contingent  interest,  dependent 
upon,  and  to  attach  only  in  case  of,  the  death 
of  the  assured  before  that  of  the  primary 
beneficiary,  but  creates  a  vested  interest  in 
the  primary  beneficiary,  which  may  be  de- 
vested by  the  death  of  the  primary  beneficiary 
before  that  of  the  assured,  and  creates,  also, 
a  contingent  interest  in  the  alternative 
beneficiary,  to  take  effect  only  In  the  event 
the  primary  beneficiary  died  before  the  as- 
sured. Or,  otherwise  stated,  a  policy  payable 
to  a  named  beneficiary,  but  with  such  words 
of  divestiture,  creates  a  vested  interest  in  the 
policy,  and  the  money  to  arise  out  of  it.  In 
the  primary  beneficiary,  coupled  with  a  con- 
dition subsequent  that  the  vested  interest 
shall  be  devested  out  of  the  primary  ben- 
eficiary and  his  representatives,  and  vested 
in  the  alternative  beneficiary,  upon  the  hap- 
pening of  the  subsequent  contingency  of  the 
primary  beneficiary  dying  before  the  assured. 
It  necessarily  and  logically  follows  that  If  the 
primary  beneficiary  has  a  vested  interest, 
which  can  only  be  devested  upon  the  happen- 
ing of  a  contingency,  and  the  alternative 
beueflciary  has  only  a  contingent  Interest, 
dependent  upon  the  divestiture  of  the  vested 
interest  of  the  primary  beneficiary,  the  pri- 
mary heneflclary,  or  his  legal  representative, 
is  entitled  to  the  policy  and  the  money  arising 
out  of  it,  unless  the  alternative  beneficiary 
shows  by  competent  evidence,  as  a  fact,  that 
the  vested  Interest  has  been  devested,  and 
that  the  contingent  Interest  of  the  alternative 
beneficiary  has  become  a  vested  right  by  rea- 
son of  the  happening  of  tlie  contingency  pro- 
vided therefor.  Paden  v.  Briscoe,  81  Tex. 
563,  17  S.  W.  42;  Cowman  v.  Rogers,  78  Md. 
404,  21  Atl.  64,  10  L.  R.  A.  550;  Thomas  v. 
Cochran  (Md.)  43  Atl.  792,  46  L.  R.  A.  160; 
Hopkins  V.  Insurance  Co.,  40  C.  C.  A.  1,  and 
note  (s.  c.  99  Fed.  199). 

In   this   case   Florence   was    the   primary 
beneficiary,  and  had  a  vested  Intei-est,  liable 
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to  be  defeated  by  the  happening  of  a  condi- 
tion Bubseqaent  Tlie  legal  representatlTea  of 
the  assnred  are  the  altranatiTe  beneficiaries, 
who  have  oalj  m  contingent  interest,  depend- 
ing upon  the  happening  of  the  condition  anb- 
sequent,— the  divestiture  of  Florence's  Tested 
interest  Florence  or  her  legal  representa- 
tlres  are  therefore  entitled  to  the  money  tm- 
lesB  It  Is  shown  that  her  vested  Interest  was 
devested.  The  alternative  beneficiary  la  not 
•entitled  to  the  fund  until  the  vested  right  of 
>the  primary  beneficiary  has  been  devested. 
If  the  vested  interest  is  not  shown  to  have 
'become  devested,  Florence  or  her  legal  rei>- 
resentative  is  entitled  to  the  money.  Neither 
■he  nor  they,  therefore,  are  called  npon,  in 
the  first  place,  to  prove  a  negative;  that  Is, 
that  she  is  not  entitled  to  the  money,  because 
iher  vested  Interest  has  become  devested.  But 
the  alternative  beneficiary  is  not  entitled  to 
wecover  unless  the  vested  interest  has  become 
devested.  The  burden  of  proof  is  therefore 
clearly  and  logically  npon  the  alternative 
beneficiary  to  show  a  divestiture.  Inasmuch 
as  no  such  proof  is  offered,  or,  In  the  cir- 
cumstances of  this  case,  could  be  offered,  it 
follows  that  the  money  must  go  Just  as  the 
policy  provided,  to  wit,  to  Florence.  fThe  as- 
sured BO  arranged  it.  The  company  so  agreed 
that  it  should  go.  The  law  leaves  It  where 
It  is,  because  it  cannot  be  devested  or  dis- 
turbed, for  want  of  proof  that  the  vested 
rights  of  the  primary  beueficiary  had  become 
devested,  and  the  contingent  rights  of  the 
alternative  beneficiary  bad  become  vested. 

There  Is  no  merit  in  the  objection  that  the 
circuit  court  appointed  a  trustee  for  the  legal 
representatives  of  Florence,  instead  of  an  ad- 
mlnisti'ator  ad  litem  of  her  estate,  to  act 
while  the  regular  administrator  was  unable 
to  act  This  is  a  proceeding  in  equity,  and 
such  a  court  has  a  right  to  appoint  a  trustee 
wherever  it  Is  necessary  to  protect,  assert, 
or  defend  a  right  to  property  that  is  properly 
in  the  custody  of  the  court  Moreover,  the 
record  does  not  disclose  that  the  appellant 
objected  to  such  action  of  the  court  when 
It  was  taken,  or  saved  exception  thereto  by 
a  term  bill  of  exceptions.  If  this  was  not 
done,  it  could  not  be  saved  in  the  final  bill 
of  exceptions,  which  was  signed  at  a  term 
subsequent  to  that  at  which  the  ruling  com- 
plained of  occurred.  BIchardson  v.  Associa- 
tion, 156  Mo.  407,  67  S.  W.  117;  Smith  v. 
Baer  (lAo.  Sup.)  66  S.  W..  loc.  clt  169. 

The  Judgment  of  the  circuit  court  la  right, 
and  is  affirmed.    All  concur. 


STATE   ex  rel.   CITIZENS'   BLEOTBIC 

LIGHTING  &  POWER  OO.  v. 

LONGFELLOW  et  al. 

^Supreme  Court  of  Missouri.    June  18,  1902.) 

NAVIGABLB   RIVERS— RIPARIAN  OWNERS— EX- 
TENT  OP   OWNERSHIP— BUILDING  BBTWBBN 
MIQH  AND  LOW  WATER  MARKS. 
1.  A  riparian  owner  on  a  fresh-water  naviga- 
ble river  owns  to  low-vater  mark,  subject  to 


the  rights  of  the  public  ■•  regards  tiie  naviga- 
tion of  the  stream. 

2.  The  erection  by  a  riparian  owner  on  a 
fresh-water  navigable  stream  of  a  pennaneut 
buiidini;  between  high  and  low  water  mark  i» 
not  unlawful  as  a  material  interference  with 
naviration. 

8.  The  title  to  the  bed  of  a  fresh-water 
navigable  river  below  low-water  mark  bein; 
held  by  the  state  In  trust  for  the  people  for 
the  purposes  of  navigation,  a  city  whose  char- 
ter gives  it  control  over  a  portion  of  such  riv- 
er for  the  purpose  of  constructing  and  regu- 
lating public  wharves,  etc.,  has  no  right  to 
grant  a  permit  for  the  erection  of  a  private 
building  extending  b^ond  the  low-wato:  mark. 

Mandamus  by  the  atate,  on  the  relation 
of  the  Citizens'  Bleclric  Lighting  ft  Power 
Company,  against  C.  F.  Longfellow  and 
others,  to  compel  the  Issnance  of  a  build- 
ing permit    Writ  refused. 

John  H.  Overall,  tor  relator.  Cbaa.  W. 
Bates  and  Wm.  F.  Woerner.  for  respond- 
ents. 

MARSHALL,  J.  Ttils  Is  an  original  pro- 
ceeding by  mandamus,  by  which  it  is  sought 
to  compel  the  defendant  Longrfellow,  as 
commissioner  of  public  buildings  In  St. 
Louis,  and  the  other  def«idants,  as  consti- 
tuting the  board  of  appeals  from  the  com- 
missioner of  public  buildings,  to  issue  to 
the  relator,  a  corporation  organized  under 
the  laws  of  this  state  relating  to  manufac- 
turing and  business  companies,  and  en- 
gaged in  the  business  of  manufacturing  and 
supplying  electric  light  and  power  to  Us 
custom^s,  a  license  to  construct  a  building 
in  tluit  city  in  which  to  carry  on  its  busi- 
ness. The  petition  upon  which  the  alterna- 
tive writ  of  mandamus  was  issued  stated 
that  the  relator  owned  "all  of  city  block  No. 
277,  of  the  city  of  St  Louis,  bounded  on  the 
north  by  Ashley  street  and  its  continuation 
eastwardiy  to  the  MlsBlssIppl  river,  on  the 
east  by  said  river,  on  the  south  by  the  north 
line  of  Blddle  street  continued  eastwardiy 
to  said  river,  and  on  the  weat  by  Lewis 
street,"  and  that  the  relator  applied  to  the 
defendant  the  commlBsi<»ier  of  public  build- 
ings, "for  a  permit  to  construct  a  founda- 
tion for  said  buildings  upon  the  real  estate 
aforesaid  owned  by  your  petitioner,"  and 
that  he  refused  to  issue  the  permit  upon 
the  advice  of  the  city  counselor  "that  the 
commissioner  of  public  buildings  has  no  au- 
thority to  grant  a  permit  for  the  erection 
of  a  building  or  structure  extending  beyond 
the  established  wharf  line,  and  that  any 
such  structure  Is  an  unlawful  obstruction 
of  the  harbor  of  St  Louis."  The  said  peti- 
tion further  alleges  that  relator  purchas^ed 
said  real  estate  for  the  sum  of  $100,000,  "the 
value  of  said  premises  being  greatly  en- 
hanced by  reason  of  the  fact  that  It  is 
bounded  on  the  east  by  the  Mississippi 
river,  permitting  the  owner  thereof  to  avail 
himself  of  the  transportation  of  said 
stream,  unless  prevented  from  making  con- 
nection with  the  navigable  portion  of  said 
stream,  which  would  be  the  reanlt  If  the 
,.ig,tizedbyLjOOgTe 
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penntt  to  eonatmet  petitioner's  Bald  build- 
ing l8  wboUy  refused,  and  the  same  be  not 
atienO.  by  this  coutt."    The  return  admits 
that  the  relatoi   owns  city  block   No.   227, 
"bounded   on   the   north   by   Ashley   street, 
on  the  east  by  the  Mississippi  river,  on  the 
south  by  Biddle  street,  and  on  the  west  by 
Lewis  street,"  but  denies  that  the  relator 
made  application  for  a  permit  to  construct 
a  building  "upon  the  aboTe-descrlbed  real 
estate,"  but,  on  the  contrary,  alleges  "tliat 
it  did  make  application  to  said  commissioner 
of  public  buildings  for  the  construction  of 
a  fonndation  for  a  building  to  be  constmct- 
ed  imrtly  on  above-described  real  estate  and 
partly  in  the  Mississippi  river,  a  public  and 
navigable  river,  in  the  harbor  of  the  city  of 
St  LonlB.  a  public  highway;  and  that  part 
of  said  building,  according  to  the  applica- 
tion and  plans  of  relator  submitted  to  the 
said  commissioner,  entered  Into  the  Missis- 
sippi river  and  harbor  of  St  Louis  far  below 
the  high-water  mark  and  below  low-water 
mark;  and  that  the  same,  as  proposed,  if 
buOt  would  be  a  nuisance,  and  an  unlaw- 
ful obstruction  In  said  harbor  and  in  said 
river,    and    materially    Interfere    with    the 
navigation  thereof  as  a  highway";  and  that 
for  these  reasons  the  commissioner  of  pub- 
lic buildings  refused  to  issue  the  permit 
The  return  further  sets  up  that  under  Its 
charter  power  the  city  of  St  Louis,  in  1864, 
established  a  general  system  of  harbor  and 
wharf  lines  for  the  protection  and  benefit 
of  commerce  and  navigation,  which  wharf 
and  harbor  lines  extended  In  front  of  rela- 
tor's property,  "and  was  and  Is  far  below 
high-water  mark  and  was  and  Is  below  low- 
water  mark,  and  is  so  located  that  boats  at 
an  stoges  of  water  can  navigate  said  river 
up  to  said  line;  and  that  the  same  Is  a  rea- 
sonable  harbor  regulation";   "that  a   bnlld- 
hig  or  structure  extending  la  whole  or  In 
part  east  of  the  said  line  and  into  the  har- 
bor of  the  city  of  St  lioals  and  the  Missis- 
sippi river  is  an  unlawful  infraction  of  the 
said   liarl>or   regulations,    and    Interference 
witb  navigation  and  commerce;  that  rela- 
tor's proposed  foundation  and  building,   if 
constructed    as  Indicated    by  his  said  ap- 
plication and  by  the  plans  submitted  to  the 
commissioner  of  public  buildings,  would  ex- 
tend east  of  said  Hue  and  into  the  harbor 
of  the  city  and  into  the  Mississippi  river, 
and  said  commissioner  and  said  board  of 
appeals  refused  to  grant  a  permit  for  the 
construction  of  said  building  by  reason  of 
the  facts  above  stated."    The  material  aver- 
mento  of  the  reply  are  as  follows:     "Plaln- 
fiUr,  for  reply .  to  respondents*   return   and 
filed   herein,    admits    that    the    Mississippi 
river  is  a  public  and  navigable  river,  but 
denies  that  said  buJdlng,  when  completed, 
will  extend  into  the  Mississippi  river  below 
low-water  mark,  or  that  same,  as  proposed, 
If  built  would  be  a  nuisance,  or  an  unlaw- 
fnl  obstruction  in  said  harbor  or  In  said 
rivo^  or  materially  interfere  with  the  navi- 


gation thereof  as  a  highway.  Plaintiff  says 
tliat  in  times  of  low  water  the  buUdlng 
plaintiff  proposes  to  erect  will  not  extend 
Into  said  river,  but  will  be  sufficiently  near 
thereto  for  plaintiff  to  receive  the  benefits 
of  Its  riparian  rights.  Plaintiff  says  that  lu 
tbe  prosecution  of  ite  business  It  will  re- 
quire great  quantities  of  water  and  coal, 
and  that  to  receive  the  same  it  is  necessary 
for  it  to  reach  the  navigable  portion  of  said 
river,  and  that  can  only  be  done  by  tbe  con- 
struction of  Ite  said  building  in  the  place' 
and  upon  the  plans  set  forth  in  its  said 
application  to  said  building  commissioner. 
Plaintiff  denies  tliat  there  is  any  wharf  on 
the  property  upon  which  plaintiff  proposed 
to  erect  its  said  building,  and  says  that  the 
city  of  St  Louis  eould  only  establish  a  wharf 
upon  said  property  after  condemnation  or 
dedication,  and  that  there  has  never  been  such 
condemnation  or  dedication,  bat  plaintiff 
and  its  grantors  have  for  more  than  one 
hundred  and  five  years  used  and  occupied 
said  property  upon  which  plaintiff's  said 
building  Is  proposed  to  be  erected,  having 
and  nsing  tbe  said  rlvef  to  the  navigable 
part  thereof  in  front  of  said  property." 

▲  special  commissioner  was  appointed  to 
take  testimony,  and  from  tbe  stipulation  of 
tbe  parties  reported  by  «lm  the  following 
facta  appear:  "Stlpulal  Ion.  It  is  hereby 
stipulated  and  agreed  between  plaintiff  and 
respondents,  as  follows:  First  A  tract  of 
land  was  granted  by  Spain  to  Antolne  Roy 
prior  to  the  retrocession  by  Spain  to  France 
of  the  territory  of  which  the  city  of  St 
Louis  now  constitutes  part  That  It  op- 
pears  from  the  testimony  of  Louis  Braslen, 
November  28,  1808,  that  Antolne  Boy  built 
bis  mill  on  said  tract  abunt  1798,  and  that 
this  tract  was  confirmed  by  the  old  board 
of  commissioners  by  certificates  Issued  Feb- 
ruary 17,  1S09,  to  Antolne  Roy,  claiming  un- 
der himself  <CommIs8lonei'B  Minutes,  vol.  3, 
p.  272;  Id.,  p.  668),  and  patent  certificate  Ko. 
238  was  issued  to  him  November  5,  1822 
(Am.  State  Pap.  vol.  2,  668 1.  That  said  tract 
of  land.  In  subsequent  conreyances  to  plain- 
tiff's grantors  and  prior  to  January  23,  18&1, 
was  conveyed  by  a  descripllon  which  describ- 
ed tbe  same  as  block  227  of  the  dty  of  St 
Louis,  bounded  on  the  nortb  by  the  south  line 
of  Ashley  street  and  its  continuation  eastward- 
ly  to  the  Mississippi  river,  on  the  east  by  the 
Mississippi  river,  on  the  somth  by  tbe  north 
line  of  Biddle  street  contluved  eastwardly  to 
said  river,  and  on  the  west  by  Lewis  street 
That  by  deed  dated  Januavy  23,  1864,  the 
tract  of  land  under  the  abovij  description  was 
conveyed  to  tbe  St  Louis  Grain  Elevator 
Company,  and  that  on  May  21',  1901,  said  com- 
pany executed  and  delivered  to  plaintiff  a 
deed  purporting  to  convey  property  described 
in  the  same  way.  Second.  Tiiat  plaintiff  Is  a 
corporation  organized  for  tlie  purpose  and 
with  the  powers  alleged  In  tlie  petition,  and 
that  the  defendants  are  tbe  oiSdals  as  there- 
in stated,  and  that  tbe  ordlaauces  referred  to 
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are  troly  set  forth.  That  no  objection  was 
or  1b  made  to  the  form  and  manner  of  plaln- 
tUTa  application  to  the  bnlldlng  commissioner, 
and  that  the  teclinlcal  requirements  of  the  or- 
dinances were  duly  observed  therein  (except 
that  it  is  not  admitted  that  plaintiff  had  any 
right  to  receive  a  permit  for  a  building  or 
foundation  at  the  location  requested,  nor  that 
the  said  location  was  upon  Its  premises). 
I'hlrd.  That  the  said  application  for  a  build- 
ing penult  was  made  at  the  time  stated  in  the 
petition,  and  refused,  and  that  plaintiff  did  ap- 
peal to  the  board  of  appeals  In  the  manner 
and  time  reqnired  by  law,  and  that  said  board 
took  such  action  as  shall  be  considered  and 
taken  as  tantamount  to  an  approval  of  the 
action  of  the  building  commissioner,  and  as  a 
^  refusal  to  grant  said  requested  permit  to 
plalutifF.  Fourth.  Nothing  in  the  above  stipu- 
lation shall  be  construed  as  an  admission  by 
respondent  that  plaintiff  at  any  time  owned 
or  now  owns  any  tract,  land,  or  soil  east  of 
that  owned  by  its  grantor,  the  said  St.  Louis 
Grain  Elevator  Company,  at  the  time  of  the 
conveyance  to  It  of  a  tract  of  land  described 
as  above  by  the  said  deed  dated  January  23, 
1864,  nor  that  plaintiff  at  any  time  owned  or 
now  owns  any  Interest  In  said  property  which 
at  said  time,  January  23,  1864,  or  since,  may 
have  formed  part  of  the  Mississippi  river. 
Which  questions  are  (or  determination  by  the 
court." 

From  the  oral  testimony  reported  by  the 
special  commissioner  the  following  facts  are 
collated:  (a)  The  St.  Louis  Grain  Elevator 
Company  built  an  elevator  on  the  land  some 
time  between  1863  and  1866.  This  elevator 
did  not  extend  to  the  water's  edge,  nor  to  the 
eastern  line  of  the  premises.  At  that  time 
there  was  a  "bluff  bank"  In  front  of  the 
premises,  and  the  water  was  deep,  so  that  it 
was  navigable  up  to  the  bank  at  all  stages  of 
the  water.  Afterwards,  in  1870,  the  elevator 
company  built  what  it  called  the  "eastern  ad- 
ditions" or  "river  warehouses."  These  ex- 
tended eastwardly  from  the  main  elevator  Into 
the  river  about  85  or  90  feet,  and  rested 
upon  pilings,  and  extended  out  Into  the  river 
beyond  both  high-water  and  low-water  mark. 
These  additions  were  built  for  the  double  pur- 
pose of  Increasing  the  capacity  and  to  furnish 
better  facilities  for  loading  barges  to  their  full 
capacity.  They  originally  extended  about  500 
feet  from  north  to  south,  and  afterwards  the 
elevator  rented  about  300  feet  of  the  wharf 
from  the  city,  and  extended  their  "river  ware- 
houses" over  that  also.  They  formed  an  ob- 
struction to  the  usual  flow  of  the  river,  and 
at  the  north  end  of  the  building,  where  the 
water  struck  the  building,  they  threw  rock 
Into  the  river,  and  caused  it  to  flow  around 
and  In  front  of  the  building.  So  that  after- 
wards, when  the  water  was  at  zero  on  the 
government  gauge,  there  was  a  strip  of  dry 
land  at  the  south  end  of  the  buildings  about 
100  to  150  feet  long  and  about  5  feet  wide, 
but  boats  could  always  land  at  the  elevator 
and  be  loaded  thereat    On  April  2,  1902,  the 


water  was  9  feet  deep  at  tbe  aoutbeast  etHrner 
of  the  bulldtaig.  There  is  a  difference  of  39 
feet  between  zero  and  high-water  mark,  and 
the  river  is  liable  to  rise  that  much  half  a 
dosen  times  a  year.  This  condition  existed 
until  the  elevator  was  destroyed  by  Are  in 
April,  1901,  and  since  then  only  the  charred 
piles  remain  In  the  river  in  front  of  the  said 
premises,  (b)  The  eastern  wall  of  the  build- 
ing proposed  to  be  built  by  the  relator,  and 
which  is  of  stone  and  steel,  would  extend  out 
17  at  18  feet  beyond  and  east  of  the  harbor 
Une  at  the  southeast  comer  of  the  proposed 
building,  and  about  5  feet  less  than  that  at 
the  northern  end  of  the  bulldhig.  The  relator 
showed  that  it  proposed  to  use  the  building 
as  a  power  house,  and  to  g;enerate  electricity; 
that  it  would  need  250  tons  of  coal  a  day, 
which  It  desired  to  unload  dhrectly  from  bar- 
ges Into  its  building;  that  It  would  use  two  and 
one-half  million  gallons  of  water  an  hour, 
which  it  deshred  to  take  direct  from  the  river; 
that  its  object  in  desiring  to  build  Its  building 
out  into  the  river  was  to  have  access  to  the 
navigable  part  of  the  river  so  as  to  get  in  its 
supply  of  coal,  and  so  as  to  "get  plenty  of  wa- 
ter for  the  plant,"  and  also  because.  If  the 
building  was  not  built  as  far  out  east  Into  the 
river  as  is  proposed,  "we  would  not  have  the 
room  to  put  In  the  generators, boilers,  etc.;  we 
are  cramped,  as  it  Is,  to  put  the  machinery  in 
the  space  we  have  that  it  Is  designed  for."  (c) 
The  river  in  front  of  the  proposed  building  is 
from  a  quarter  to  a  half  mile  wide,  and  the 
channel  Is  several  hundred  feet  east  of  the 
building,  (d)  The  charter  of  St.  Louis  estab- 
lished the  eastern  boundary  of  the  city  in  the 
middle  of  the  main  channel  of  the  Mississippi 
river,  and  gives  the  city  power  over  the  har- 
bor, the  right  to  erect,  repair,  and  regulate 
public  wharves  and  docks,  to  license  ferries 
and  other  water  craft,  to  regulate  the  anchor- 
ing and  mooring  of  all  vessels  and  wharfboats, 
and  the  landing  of  all  water  craft  at  the  bn- 
proved  parts  of  the  wharf,  and  to  construct  all 
needful  Improvements  In  the  harbor.  Para- 
graph 4,  {  26,  art.  3,  City  Charter,  and  article 
9,  Id.  In  pursuance  to  this  authority  the  city 
passed  an  ordinance  establishing  a  wharf  line 
in  front  of  the  premises  owned  by  relator, 
but  which  was  altogether  In  the  river,  and  did 
not  rest  upon  any  land  owned  by  the  relator. 
The  case  made,  then,  is  this:  The  relator 
owns  a  block  of  ground  in  the  city  of  St 
Louis,  which  is  bounded  on  the  east  by  the 
Mississippi  river.  It  asks  this  court  to  com- 
pel the  commissioner  of  public  buildings  of 
St  Louis  to  issue  to  it  a  permit  to  erect  a 
building  which  wlU  extend  out  eastwardly 
Into  the  river  85  feet  beyond  high-water  mark, 
and  from  12  to  18  feet  beyond  low-water 
mark.  The  proposed  building  is  to  be  used 
as  a  power  house  and  to  generate  electricity. 
The  reason  it  asks  this  Is  not  only  to  enable 
it  to  unload  coal  directly  from  barges  Into  its 
building,  and  to  "get  plenty  of  water  for  its 
plant,"  but  also  because  It  has  not  space 
enough  on  Its  premises  ftn^-all  Its  macblnerj. 
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■nd  needs  tbla  additional  space.  Tbe  dUj  le- 
fnaefl  to  Isane  the  bnlldlng  permit,  both  be- 
eanse  the  rdator  doea  not  own  the  land  It  pro- 
poses to  occupy  with  Its  buildings,  and  be- 
canse  such  land  constitutes  a  part  of  the  Mis- 
sissippi river,  a  navigable,  public  highway, 
and  is  a  part  of  the  harbor  of  St  Louis,  over 
wbicb  It  has,  sub  modo,  tbe  Jurisdictlim  and 
power  of  the  state  of  Missouri,  and  which  it 
Is  charged  with  the  public  duty  of  preserr- 
Ing  for  navigation  and  commerce;  and  that 
the  relator  proposes  to  use  such  part  of  such 
Iiarbor  for  its  private  business,  and  not  for 
navigation  or  commerce.  It  will  be  observed 
that  the  relator  charges  tai  Its  petition  that  it 
proposes  to  build  upon  city  block  No.  227, 
which  It  describes  as  bounded  on  the  east  by 
the  Mississippi  river,  and  that  in  its  reply  to 
the  charge  of  the  city  that  it  proposes  to 
bnild  out  into  the  Mississippi  river  It  denies 
that  it  Intends  to  build  beyond  low-water 
mark.  It  will  also  be  noted  that  the  fact  is 
that  tbe  foundation  of  Its  proposed  building 
would  be  from  12  to  18  feet  below  low-water 
mark  and  from  85  to  90  feet  beyond  high- 
water  mark. 

1.  "A  fresb-watCT  river,  like  a  tidal  river, 
is  composed  of  the  alvens,  or  bed,  and  the 
water;  bat  It  has  banks  Instead  of  shores. 
The  banks  are  the  elevations  of  land  which 
oonflne  the  waters  in  their  natural  channel 
when  they  rise  to  the  highest  and  do  not 
overflow  the  banks;  and  In  that  condition  of 
the  water  the  banks  and  the  soil  which  is 
permanently  submerged  form  the  bed  of  the 
river.  The  banks  are  a  i>art  of  the  river 
bed.  but  tbe  rlvo-  does  not  Include  lands 
beyond  the  banks  which  are  covered  In  times 
of  freshets  or  extraordinary  floods,  or 
swamps  or  low  grounds  which  are  liable  to 
overflow,  but  are  reclaimable  for  meadows 
or  agricnlture,  or  which,  being  too  low  for 
reclamation,  though  not  always  covered  with 
water,  may  be  used  for  cattle  to  range  upon, 
as  natnral  or  nnlnclosed  pasture.  Fresh  riv- 
ets, although  not  subject  to  tbe  dally  fluctu- 
ations of  the  tide,  may  rise  and  fall  period- 
ically at  certain  seasons,  and  thus  have  de- 
fined high  and  low  water  marks.  The  low- 
water  mark  Is  the  point  to  which  the  river 
recedes  at  its  lowest  stage.  The  high-water 
mark  is  the  line  which  the  river  Impresses 
upon  the  soil  by  covering  It  for  sufilclent  pe- 
riods to  deprive  It  of  vegetation  and  to  destroy 
its  value  for  agriculture."  This  comprehen- 
sive statement  is  taken  from  Oould,  Waters 
(3d  BkL)  }  45,  and  Is  based  upon  the  weight 
of  authority,  and  largely  upon  the  decision 
of  the  supreme  court  of  the  United  States  In 
Howard  v.  Ingersoll,  13  How.  391,  14  L.  Ed. 
199.  The  same  author,  in  section  54,  says: 
"Nature  is  competent,  it  has  been  said,  to 
make  a  navigable  river  without  tbe  aid  of 
the  legislature;  and  It  is  now  established  In 
tills  country,  overruling  the  earlier  decisions, 
that  the  public  have  a  right  of  passage  over 
all  fresh-water  streams  which  are  by  nature 
msceptlve  ot  general  use,  and  that  in  gen- 


eral those  rivers  are  public  and  navigable  in- 
law which  are  navigable  in  fact."  A  ripa- 
rian owner  is  entitled  to  access  to  the  wa- 
ters and  to  the  use  of  the  waters  for  all  pur- 
poses not  inconsistent  with  the  public  right 
of  navigation  thereon.  If  the  banks  of  the 
rivers  were  "bluff"  or  perpendicular  banks, 
no  practical  difficulties  or  perplexing  prob- 
lems as  to  the  ownership  of  land  between 
high-water  and  low-water  marks  would  arise. 
But  nature  has  wisely  provided,  in  the  inter- 
est of  commerce  and  transportation,  that  the 
banks  of  all  rivers  shall  slope  at  some 
places,  and  thus  the  question  of  the  rights 
of  a  riparian  owner  and  of  the  public  to  the 
land  that  lies  between  high  and  low  water 
marks  becomes  at  times  of  tbe  gravest  im- 
portance. In  England,  and  in  some  of  the 
>  Bastern  states,  the  rule  Is  that  "the  title  to- 
I  tbe  bed  of  the  river  ad  fllum  aquse  is  in  the 
riparian  proprietors  in  severalty,  and  not 
in  common."  Gould,  Waters  (3d  Ed.)  ||  46, 
56.  In  other,  and  In  most  of  the  Western 
states,  the  English  rule  has  been  held  to  be 
Inapplicable  to  the  conditions  in  those  states, 
especially  where  there  are  large  navigable 
rivers.  Id.  {  66  et  seq.  Tbe  same  author, 
in  section  76,  says:  "According  to  all  the 
decisions  of  those  states  In  which  the  lands 
were  originally  surveyed  under  the  laws  of 
tbe  United  States  the  lines  run  by  tbe  Unit- 
ed States  surveyors  along  the  river  banks 
are  not  lines  of  boundary,  the  owners  of  the 
adjacent  lands  taking  at  least  to  the  water's 
edge,  thus  giving  them  the  benefit  of  tbe 
river  frontage,  with  tbe  right  of  access  to  the 
river,  and  the  incidents  of  riparian  proprie- 
torship as  to  tbe  use  of  the  water.  The  true 
'  boundary  line  of  a  navigable  stream  or  lake 
is  the  point  to  which  the  water  usually  rises 
in  ordinary  seasons  of  high  water.  The  po- 
sition of  that  line  is  a  question  of  fact  for 
the  Jtury.  •  •  *  The  tendency  is  to  ac- 
cept the  decisions  of  the  supreme  court  of 
the  United  States  in  Railroad  Co.  v.  Schur- 
meier,  7  Wall.  272,  19  Iv.  Ed.  74,  and  Barney 
V.  Keokuk,  94  U.  S.  324,  24  L.  Ed.  224,  in 
those  states  In  which  the  rule  extending  the 
riparian  owner's  title  to  tbe  center  of  the 
stream  had  not  been  previously  adopted. 
These  decisions  have  been  followed  in  Mis- 
souri, Minnesota,  Artansas,  Oregon,  Nevada, 
Kansas,  Florida,  and  California."  In  Rail- 
road V.  Schurmeler,  7  Wall.,  loc.  clt  287,  280, 
19  L.  Ed.  74,  the  supreme  court  of  the 
United  States  held  that  riparian  owners  on 
Inland  navigable  rivers  that  have  no  tide, 
like  the  Mississippi  river,  own  only  to  the 
water's  edge,  and  that  grants  of  land  by  the 
United  States  bordering  on  such  rivers  con- 
ferred a  title  only  to  the  water's  edge,  and 
that  the  title  to  the  bed  of  the  rivers  is 
in  tbe  public,  and  is  deemed  to  be  and  re- 
main pnblic  highways,  but  that  the  riparian 
owner  may  "construct  suitable  landings  and 
wharves  for  the  convenience  of  commerce 
and  navigation,  as  is  accorded  riparian  pro- 
prietors bordering  on  navigable  waters  af- 
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fected  Iqr  the  ebb  and  flow  of  the  tide." 
The  rule  laid  down  by  the  supreme  court  of 
the  United  States  Is  that  when  land  Is 
granted  by  the  United  States  as  bounded 
by  a  navigable  river,  the  grantee's  title  ex- 
tends only  to  high-water  mark,  and  the  rlyw. 
Including  the  soil  submvged  by  the  waters, 
and  also  the  banks,  remain  the  property  of  the 
ceding  power.  Howard  r.  Ingersoll,  13  How. 
381,  loc.  cit.  415, 14  li.  Ed.  Ifi9.  In  Shlrely  ▼. 
Bowlby,  152  U.  S.,  loc  dt  67,  14  Sup.  Ct  660, 
38  L.  Ed.  331,  the  supreme  court  of  the  United 
States,  speaking  through  Mr.  Justice  Gray, 
said:  "The  title  and  rights  of  riparian  or 
littoral  proprietors  In  the  soil  below  high- 
water  mark,  therefore,  are  governed  by  the 
laws  of  the  several  states,  subject  to  the 
rights  granted  to  the  United  States  by  the 
constitution.  •  «  «  Qrants  by  congress 
of  portions  of  the  public  lands  within  a  ter- 
ritory to  settles  thereon,  though  bordering 
on  or  bounded  by  navigable  waters,  convey, 
of  their  own  force,  no  title  or  right  below 
high-water  mark,  and  do  not  Impair  the  title 
and  dominion  of  the  future  state  when  cre- 
ated; bnt  leave  the  question  of  the  use  of 
the  shores  by  the  awnen  of  uplands  to  the 
sovereign  of  each  state,  subject  only  to  the 
rights  vested  by  the  constitution  in  the  Unit- 
ed States.  The  donation  land  claim,  bound- 
ed by  the  Columbia  river,  upon  which  the 
plaintiff  in  error  relies,  includes  no  title  or 
right  In  the  land  below  high-water  mark." 
In  the  recent  case  of  Packer  v.  Bird,  137  U. 
S.  691,  11  Sup.  Ot  210,  34  U  Bd.  819,  the 
supreme  court  of  the  United  States,  following 
the  rule  adopted  by  the  courts  of  the  state 
where  the  question  arose,  held  that  a  patent 
from  the  United  States,  which  In  terms 
bounds  the  land  granted  on  the  margin  of  a 
navigable  fresh-water  stream,  conveys  only 
to  the  water's  edge. 

The  first  case  involving  this  question  that 
arose  in  this  state  was  O'Fallon  y.  Daggett 
4  Mo.  343,  29  Am.  Dec.  640,  decided  at  the 
June  term,  1836,  the  opinion  being  by  Mc- 
Girk, J.  The  case  arose  under  a  Spanish 
grant.  The  case  was  this:  Mullanphy's 
grantor  was  granted  certain  land  by  the 
Spanish  government  The  grant  expressed 
to  be  "to  the  water's  edge."  The  city  at- 
tempted to  lay  out  a  street  along  the  river 
front,  between  high  and  low  water  mark, 
across  the  land,  without  making  compensa- 
tion therefor.  The  defendant  claimed  the 
right  to  use  the  land  that  lay  below  high- 
water  mark  for  purposes  of  commerce  and 
navigation,  for  exposing  fish  for  sale,  for 
drying  fish  nets,  and  for  repairing  vessels. 
It  was  held:  Blrst  That  the  city  bad  no 
power  to  establish  the  street  without  com- 
pensation to  the  owner  thereof.  Second. 
That  under  the  Spanish  law  the  grant  of 
land  bounded  by  a  navigable  river  the  gran- 
tee owned  to  the  water's  edge.  That  the 
stream  was  a  public  highway;  that  while 
the  Spanish  law  provided  that,  "though  the 
dominion  or  property  of  banks  of  rivers  be* 


longs  to  the  owner  of  the  adjoining  estate, 
nevertheless  every  man  may  make  nse  of 
them  to  fasten  his  vessd  to  the  trees  that 
grow  thereon,  or  to  refit  his  vessel,  or  to  put 
his  sails  or  merchandise  there.  So  fisher- 
men may  put  and  expose  their  fish  for  sale 
there,  and  dry  their  nets,  or  make  use  of 
the  banks  for  all  like  purposes  which  apper^ 
tain  to  the  art  or  trade  by  which  they  live." 
Still  this  must  be  limited  to  cases  of  emer^ 
gency,  and  cannot  be  Justified  on  any  other 
ground.  Though  "the  king  of  Spain  granted 
the  bank  to  Gostl,  and  Mullanphy,  under 
him.  Is  the  owner,  be  must  not  for  that  ob- 
struct navigation  ot  the  river.  He  cannot 
project  piers  into  the  river,  nor  build  houses 
on  the  bank,  so  as  to  injure  the  navigation 
of  the  same.  So,  on  the  other  hand,  the  nav- 
igator cannot  obstruct  the  owner's  oijoyment 
of  the  same  beyond  the  reasonable  limits 
of  necessity  Imposed  on  him  at  the  time." 
This  case  Is  approvingly  quoted  in  the  elab- 
orate and  learned  opinion  of  Harris,  J.,  in 
The  Magnolia  v.  Marshall,  89  Miss.,  loa  dt 
128.  The  question  again  came  before  this 
court  in  Benson  v.  Morrow,  61  Ma  345,  at 
the  October  term,  1876.  This  court  speak- 
ing through  Napton.  J-,  said:  "The  ancient 
doctrine  distinguishing  navigable  and  non- 
navigable  rivers  by  their  position  above  or 
below  the  tide  water  is  still  adhered  to  in 
most  of  the  older  states,  bnt  it  is  distinctly 
repudiated  by  the  supreme  court  of  the  Unit- 
ed States  in  Railroad  Oa  v.  Schurmeier,  7 
Wall.  272,  19  li.  Ed.  74,  and,  indeed,  could 
not  well  be  reconciled  with  either  the  acts 
of  congress  in  relation  to  our  large  rivers 
or  the  system  of  public  surveys  adopted  by 
congress."  The  learned  Judge  referred  to  the 
fact  that  Chancellor  Kent  lays  down  the  rule 
that  as  to  nonnavlgable  rivers  (by  which  he 
means  where  there  Is  no  ebb  and  fiow  of  the 
tide)  the  riparian  owner  prima  fade,  and 
unless  restrained  by  the  terms  of  the  grant 
owns  "ad  filum  medium  aquse,"  "subject  to 
an  easement  for  the  public  to  pass  along  and 
over  it  with  boats,  rafts,  and  river  craft" 
But  after  so  referring,  he  very  significantly 
added:  "But  the  application  of  the  principle 
as  made  by  the  text-writers  and  Judges  as 
to  nonnavlgable  streams  cannot  be  transfer- 
red to  our  great  public  rivers.  The  proprie- 
tor of  land  on  the  banks  of  the  Missouri  river 
does  not  own  ad  filum  aquse,  but  only  to  the 
water's  edge,  though  undoubtedly  still  enti- 
tled to  whatever  Increment  may  be  added  to 
his  land.  He  Is  not  however,  the  owner  of 
an  Island  that  springs  up  in  the  midst  of  the 
stream,  whether  the  island  be  on  one  side 
or  the  other  of  the  thread  of  the  river.  He 
goes  only  to  the  margin  of  the  river.  Pub- 
lic Schools  V.  Risley,  10  Wall.  110,  19  L.  Ed. 
S.'H);  Railroad  Co.  v.  Schurmder,  7  Wall.  272, 
19  L.  Ed.  74;  Yates  v.  Milwaukee,  10  Walt 
504,  19  L.  Ed.  084.  Nor  Is  the  doctrine  con- 
cerning rivers  deemed  navigable  at  common 
law  altogether  applicable  to  our  Western  riv- 
ers.   That  doctrine  is  that  the  right  of  the 
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•on  of  ewnen  of  land  bonnded  hj  the  sea 
or  Davlgable  tiren  where  the  tide  ebbs  and 
flows  extenda  to  blgh-water  mark,  and  the 
shore  below  common,  but  not  extraordinary, 
hlgb-water  mark,  belongs  to  the  state,  as 
trustee  of  tbe  pnblic;  and  In  England  the 
crown,  and  In  this  country  tbe  people,  bave 
tbe  absolute  proprietary  Interest  in  tbe  same. 
3  Kent.  Comm.  I12th  Sd.)  427.  Tfie  term* 
«/  high^water  and  loto-water  mark  can  hard- 
4r  bt  regarded  at  appliecible  to  the  MUsouri 
river,"  The  last  sentenoe  is  Italioized  to  call 
(pedal  attention  to  tbe  Importance  and  sig^ 
nlflcance  of  tbe  principle  announced.  Tbe 
question  again  underwent  extenslTe  Investi- 
gation in  Cooley  v.  Golden,  117  Mo.  33,  23 
8.  W.  100,  21  U  R.  A.  300,  and  the  cases  of 
Packer  y.  Bird,  137  U.  8.  661,  U  Sup.  Ct 
210,  84  Ii.  Ed.  819,  and  Benson  t.  Morrow, 
81  Mo.  347,  were  referred  to,  and  the  rule 
there  announced,  that  a  riparian  owner  owns 
"only  to  tbe  water's  edge^"  was  again  afBrm- 
«d  and  adhered  to.  Bee,  also,  Beea  t.  Me- 
Daniel.  115  Mo.  146,  21  &  W.  913,  and  St. 
Louis,  K.  ft  N.  W.  R.  Co.  T.  St  Lonli  Union 
Stock  Tarda  Co.,  120  Mo.  641,  2S  S.  W.  899. 
In  Habn  t.  Dawson,  134  Mo.,  loc.  dt  681,  86 
8.  W.  234,  this  court,  per  Oantt  J.,  aald: 
"In  Missouri  tbe  riparian  owner  only  owna 
to  the  water's  edge.  He  baa  no  claim  what- 
ever to  tbe  soil  imder  tbe  river."  It  will  be 
observed  that  these  cases  bold  that  the  ri- 
parian owner  owns  "only  to  the  water's 
edge."  This  is  indefinite,  or  else  it  is  a  va- 
riable line.  If  it  means  hlgb-water  mark, 
thai  when  the  water  is  low  he  would  not 
own  to  the  water's  edge.  And  If  It  means 
low-water  mark,  then  the  owner  is  entitled 
to  place  anything  he  pleases  on  the  land  be- 
tween high-water  mark  and  low-water  mark, 
whether  it  Interferes  with  commerce  and  nav- 
igation or  not  And  if  it  means  low-water 
mark,  then  the  definition  of  a  river  that  it 
indndes  the  soli  permanently  submerged  and 
the  banks  as  high  as  ordinary  high-water 
mai^  as  given  by  Oould,  Waters,  S  45,  and 
by  the  supreme  court  of  the  United  States  in 
Howard  v.  Ingersoll,  18  How.,  loc.  cit  416, 
14  L.  Ed.  188,  does  not  accurately  define.  In 
McBalne  v.  Johnson,  155  Mo.,  loc  dt  201, 
55  S.  W.  1031,  and  in  Moore  v.  Farmer,  156 
Mc.  loc.  dt  47,  56  8.  W.  493,  79  Am.  St 
Repb  504,  the  author  hereof  treated  these 
cases  as  meaning  tbe  low-water  mark,  be- 
cause that  is  tbe  only  line  always  touched  by 
tbe  water's  edge,  and  It  la  the  only  construc- 
tlon  that  can  be  given  to  the  term  "water's 
edge"  that  will  at  all  times  Insure  the  right 
of  the  riparian  owner  to  access  to  the  river, 
and  which  will  so  define  his  rights  as  to  pre- 
vent iwssible  difficulties  which  would  other- 
wise arise;  e.  g.,  that  if  the  riparian  owner 
erected  a  i>ermanent  structure  between  high- 
water  and  low-water  mark,  he  would  be  In- 
nocent of  wrongdoing  when  tbe  river  was  at 
bigh-water  mark,  but  would  be  a  trespasser 
when  tbe  river  was  at  low- water  mark.  The 
etectlon  ot  a  permanent  structure  between 


high  and  low  water  mark  would  not  materi- 
ally interfere  with  navigation.  This  view 
harmonizes  with  what  was  said  by  this  court 
in  O'Fallon  v.  Daggett.  4  Mo.,  loc  dt  3&, 
28  Am.  Dec  640,  where,  in  answer  to  the 
claim  that  the  public  and  not  the  riparian 
owner,  owned  the  land  below  high  and  low 
water  mark,  it  was  held  that  tbe  riparian 
owner  owned  such  land  subject  to  tbe  right 
of  the  public  to  use  it  for  necessary  purposes 
of  navigation;  that  although  the  riparian 
proprietor  so  owned  it,  "he  must  not  for 
that,  obstruct  the  navigation  of  the  river. 
He  cannot  project  piers  into  the  river,  nor 
build  houses  on  the  bank,  so  as  to  injure  the 
navigation  of  the  same.  Bo,  on  the  other 
hand,  tbe  navigator  cannot  obstruct  the  own- 
er's enjoyment  of  tbe  same  beyond  the  rea- 
sonable limits  of  necessity  imposed  on  him 
at  the  time";  and  that  a  dty  In  which  such 
land  lies  cannot  establish  a  street  between 
high-water  and  low-water  mark  in  front  of 
such  riparian  owner's  land  without  paying 
such  owner  Just  compensation  therefor.  So 
that  in  this  sense  it  must  be  understood  that 
the  riparian  owner  owns  to  low-water  mark 
in  Missouri,  and  that  such  is  tbe  meaning  of 
the  term  "water's  edge,"  heretofore  used  by 
this  court 

It  only  remains  to  apply  these  principles 
to  the  case  at  bar.  The  relator  avers  that  it 
only .  asked  a  license  to  erect  a  permanent 
building  of  stone,  brick,  and  steel  on  city 
block  227,  which  block  is  bonnded  on  the  east 
by  the  Mississippi  river;  and  denied  tbe 
charge  of  the  dty  that  its  proposed  building 
would  extend  Into  the  Mississippi  river,  aud 
beyond  Its  eastern  boundary  line,  but  averred 
that  it  would  not  extend  beyond  low-water 
mark.  The  facts  are,  however,  as  the  citj 
claims,  that  the  eastern  foundation  wall  of 
the  proposed  building  will  be  from  12  to  18 
feet  east  of  low-water  mark.  This  soil  is 
owned  by  the  state  of  Missouri,  In  trust  for 
the  people,  and  the  control  of  it  for  purposes 
of  navigation,  commerce,  and  the  exercise  of 
the  police  power  Is  delegated  by  tbe  state  to 
tbe  dty  of  St.  Louis.  The  relator  has  no 
more  right  to  Its  use  for  private  purposes  and 
gain  than  It  has  to  the  use  of  any  other 
part  of  the  public  domain,  and  the.  city  can 
no  more  grant  such  use  to  relator  than  it 
could  rent  out  a  public  park  to  a  private, 
dtlzen  for  pasturage  purposes,  or  than  it 
could  lease  the  city  hall  to  a  citizen  for  an 
electric  power  house  and  generator.  Belcher 
Sugar  Refining  Go.  v.  St  Louis  Grain  Ele- 
vator Co.,  82  Mo.  121;  Id.,  101  Mo.  101,  13  S. 
W.  822,  8  L.  B.  A.  801;  Glasgow  v.  City  of 
St  Louis,  107  Mo.  198,  17  S.  W.  743.  The 
fact  that  relator  asks  a  permit  to  erect  a 
private  building  partly  upon  the  public  do- 
main is,  in  itself,  enough  to  require  public 
officers  to  refuse  the  permit  and  the  courts 
will  not  compel  any  public  officer  to  grant 
any  one  a  permit  to  do  an  unlawful  act 
The  fact  that  without  such  encroachment 
upon  the  public  domain  the  relator's  premises 
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are  not  adequate  to  its  neceasltlee  or  wants 
does  not  alter  the  case.  The  relator  says 
this  property  has  a  pecnllar  value,  which 
caused  it  to  pay  $100,000  for  it.  Be  it  so; 
the  relator  got  all  it  paid  for.  If  the  prem- 
ises bad  been  larger,  the  price  would  doubt- 
less have  been  greater.  So  the  matter  ends. 
It  follows  that  because  the  relator  seeks 
to  extend  its  building  below  low-water  mark, 
and  to  place  it  partly  upon  public  property, 
it  has  failed  to  show  itself  entitled  to  the 
relief  asked.  The  peremptory  writ  of  man- 
damus is  therefore  denied.    All  concor. 


UNITia)  STATES  MORTGAGE  &  TRUST 
CO.  ▼.  CRUTCHEB  et  al. 

(Supreme  Court  of   Missonri,   Division   No.   1. 
June  28.  1902.) 

FRAUD— PRINCIPAL  AND  AGENT— ACTIONS- 
PARTIES— APPEAL,— HARULBiSS    ERROR. 

1.  Under  Rev.  St.  1899,  |  865,  pioviding 
that  a  judKment  should  not  be  reversed  for 
any  error  unless  it  materially  affects  the  merits 
of  the  action,  errors  in  the  trial  of  an  action 
resulting  in  a  judgment  for  defendant  will  not 
authorize  a  reversal  il  the  plaiutiS  is  not  the 
proper  party   plaintiff. 

2.  A  loan  broker,  who  was  fraudulently  in- 
duced to  make  a  loan  of  $9,000  on  property 
not  owned  by  the  borrower,  was  authorized  to 
submit  applicatious  to  a  trust  company,  sub- 
ject to  its  approval,  which  was  the  method 
pursued  in  making  the  loan  in  qnestiou,  the 
borrower  being  paid  with  the  proceeds  of  a 
draft  drawn  on  the  company.  The  fraud  was 
discovered  before  the  draft  was  paid  by  the 
company,  and  the  latter  notified,  and  it  re- 
fused payment.  It  was  agreed  that  the  ques- 
tion of  responsibility  for  the  loss  should  be 
arbitrated,  and  the  trust  company  paid  the 
draft  to  enable  it  to  sue  defendant,  who  had 
been  instrumental  in  securing  the  loan  by  rep- 
resentations to  the  broker,  but  not  to  the  trust 
company.  The  broker  deposited  $5,000  to 
await  the  adjustment  of  the  controversy  be- 
tween him  and  the  trust  company.  Held,  that 
the  trust  company  could  not  maintain  such 
suit,  it  not  having  adopted  the  act  of  the 
broker,  or  paid  out  its  money  on  the  faith  of 
defendant's  representatives. 

3.  A  principal  cannot  deny  his  liability  to 
bis  agent  for  a  loss  occasioned  by  a  fraud  per- 
petrated on  the  agent,  and  at  the  same  time 
sue  a  person  participating  in  the  fraud  for 
the  loss. 

Appeal  from  circuit  court  Jackson  county; 
Edward  P.  Gates,  Judge. 

Action  for  fraud  by  the  United  States  Mort- 
gage &  Tmst  Company  against  Edwin  B. 
Crutcber  and  others.  From  a  Judgment  for 
defendants,  plaintllT  appeals.    Affirmed. 

This  is  a  common-law  action  of  fraud  and 
deceit  to  recover  $8,670  damages.  There  was 
a  verdict  and  Judgment  for  the  defendants, 
and  plaintiff  appealed.  The  case  is  quite 
unusual.  It  grows  out  of  a  novel  and  suc- 
cessfully worked  swindle.  The  details  read 
more  like  a  diaphanous  plot  of  a  dime  novel 
story  than  like  a  real  transaction  of  the 
twentieth  century.  The  defendants,  Crutcber 
&  Welsh,  are  among  the  largest  real  estate 
agents  in  Kansas  City,  and  it  is  conceded 


that  they  are  men  of  high  standing  and  ex- 
cellent business  qualities  and  reputation,  and 
that  they  were  honest  and  innocent,  and  acted 
in  perfect  good  faith  In  all  their  acts  con- 
nected with  the  transaction.  The  plaintiff  is 
a  New  York  corporation,  and  was  engaged  in 
lending  money  in  Kansas  City  and  elsewhere. 
J.  and  W.  C.  Mackenzie  are  extensively  en- 
gaged in  business  as  loan  agents  in  Kansas 
City,  and  it  is  also  conceded  that  they  are 
men  of  high  standing  and  excellent  business 
qualities  and  reputation,  and  that  they  were 
hcmest  and  innocent,  and  acted  in  perfect 
good  faith  in  all  their  acts  connected  with 
the  transaction.  They  were  not  the  general 
agents  of  the  plaintiff,  but  whenever  they 
found  a  customer  who  wanted  to  borrow  mon- 
ey they  caused  him  to  make  out  an  applica- 
tion to  the  plaintiff  for  a  loan,  they  examined 
the  security  offered,  and  forwarded  it  to  the 
plaintiff,  with  their  recommendation.  If  the 
plaintiff  accepted  the  application,  it  notified 
them,  and  they  prepared  the  mortgage,  and 
caused  the  borrower  to  execute  it  to  the  plain- 
tiff, and  then  drew  a  draft  on  the  plaintiff  in 
favor  of  the  borrower  for  the  money,  and 
caused  the  borrower  to  indorse  the  draft. 
Sometimes,— as  was  done  In  this  Instance,— hi- 
stead  of  waiting  until  the  draft  was  forward- 
ed to  New  York  and  collected,  the  Macken- 
ssies  would  give  the  borrower  thebr  Individual 
check  for  the  money,  and  deposit  the  draft 
to  their  own  credit.  The  Mackenzies  usually 
got  their  pay  from  the  borrowers,  but  on  sev- 
eral occasions  the  plaintiff  paid  them  for  ex- 
traordinary services.  L.  P.  WIel  lived  in  Cal- 
ifornia, and  owned  a  building  on  Sixth  and 
Walnut  streets,  in  Kansas  City,  which  was 
rented  to  Philip  McCrory,  and  used  by  him 
for  store,  saloon,  and  hotel  purposes.  Wiel's 
brother-in-law,  Joseph  Nachman,  a  grocer  in 
Kansas  City,  looked  aftor  the  property  and 
collected  the  rents.  These  are  the  honest  par- 
ties connected  with  the  transaction.  The  dis- 
honest conspirators,  who  worked  the  swindle 
upon  the  honest  parties,  were,  first,  J.  W. 
Kline  (now  in  the  penitentiary  for  his  part  in 
the  swindle),  who  operated  under  the  name 
of  L.  P.  WIel,  and  later  as  H.  Watts;  second. 
James  M.  Kline,  whose  real  name  was  Wil- 
liam Hill,  and  who  was  a  professional  con- 
fidence man;  and,  third,  Philip  McCrory.  the 
tenant,  John  McGovem,  and  James  Pryor, 
who  were  the  general  conspbrators  In  the 
case.  The  following  statement  of  the  defend- 
ants fairly  and  fully  sets  out  the  facts  ad- 
duced at  the  trial  as  to  the  manner  in  which 
the  swindle  was  perpetrated: 

"On  July  1,  1S98,  defendants  received 
through  the  mail  in  the  ordinary  course  of 
business  a  letter  from  L.  P.  Wiel,  dated  Oma- 
ha, Nebraska,  specifically  describing  a  build- 
ing owned  by  him,  its  tenancy,  saying  he  had 
seen  their  advertisement,  and  asldng  what 
commission  would  be  charged  for  its  sale, 
saying  he  would  sell  for  $10,000,  perhaps 
$.30,000.  On  July  6th  Crutcber  &  Welsh  an- 
swered the  letter  in  detail,  giving  their  opln- 
i^igitized  by  v 
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ions  aa  to  the  prospects  of  sale  and  tbe  com- 
mission which  would  be  charged  if  a  sale 
were  made,  suggesting,  however,  that  the  en- 
tire charge  of  the  building  and  its  rentals 
should  be  given  them,  as  it  would  aid  them 
in  finding  possible  purchasera  On  the  same 
date  Wlel  again  wrote  them,  calling  attention 
to  his  former  Iett»,  suggesting  that  it  had 
probably  miscarried,  and  making  similar  In- 
Oniry.  On  July  10th  Wiel  wrote,  giving  de- 
tailed Information  as  to  rentals  and  Insur- 
ance, saying  he  did  not  want  to  secure  an 
agency  tot  the  rental  of  the  building,  but 
only  wished  to  put  It  on  the  market,  and 
thought  possibly  they  could  get  a  buyer.  To 
this  letter  defendants,  on  July  12th,  replied 
that  they  would  do  what  they  could  to  get  a 
buyer.  On  July  19th  Wlel  wrote,  adroitly 
saggestlng  that  he  personally  had  been  offer- 
ed a  trade  for  some  property  by  James  Kline, 
who  might  give  ^,000  to  $10,000  to  boot,  and 
asking,  If  he  sent  Kline  to  them,  would  they 
negotiate  the  trade,  charging  a  commlsEdon 
only  on  the  '$8,000  to  $10,000  given  to  boot,' 
and  saying  otherwise  he  would  go  to  Kansas 
City  and  attend  the  trade  himself.  Defend- 
ants, taking  the  bait,  on  July  20tti  wrote 
Wiel  that  they  would  accede  to  his  condi- 
tions. July  22d  Wlel  wrote,  authorizing  a 
trade  with  Kline  for  $7,000  to  boot  if  no  more 
could  be  obtained,  authorizing  the  procuring 
of  an  abstract  If  sale  was  made,  and  saying 
be  wonld  give  Kline  a  letter  of  introduction 
to  them.  July  23d  Wiel  wrote  a  letter  of  In- 
troduction to  Kline,  directing  defendants  to 
show  him  the  property  and  carry  on  nego- 
tiations with  him.  Negotiations  were  entered 
Into,  and  Kline  was  shown  the  property;  all 
of  which  finally  resnlted  in  his  offering  to 
trade  his  Omaha  property  for  Wiel's  Kansas 
Caty  property  and  give  $8,000  In  cash  to  boot, 
which  offer  Crutcher  &  Welsh  at  once  com-- 
mtmlcated  by  letter  and  wire.  Wiel  answer- 
ed, anttaorizing  a  sale  If  EUine  would  assume 
taxes,  telling  defendants  to  draw  on  him  for 
the  cost  of  abstract,  or  to  take  It  out  of  tbe 
purchase  price  with  the  commission,  and  to 
send  blm  deed  for  execution  by  himself  and 
wife,  saying,  the  latter  being  sick,  he  wanted 
to  take  her  to  California  as  soon  as  possible. 
On  Jnly  28th  defendants  wrote  that  they 
had,  as  Instructed,  arranged  with  Kline,  w1k> 
was  to  obtain  a  loan  of  $8,000  on  the  proper- 
ty In  order  to  pay  him  cash.  At  Kline's  re- 
quest Omtcher  &  Welsh  called  up  several 
loan  agencies  to  see  If  they  would  make  to 
Kline  a  loan  on  tbe  property  which  he  was 
pnrchaslng,  so  as  to  enable  him  to  pay  the 
$8,000  to  Wiel.  Among  these  agents  were 
Mackenzie  Bros.,  who  looked  at  the  proper- 
ty, and  undertook  to  make  the  loan,  Welsh 
stating  to  them  that  Kline  represented  he 
was  trading  with  Wld  for  the  property  upon 
which  he  wanted  to  make  the  loan.  Welsh 
took  Kline  to  Mackenzie,  who  filled  up  a 
written  application  to  the  mortgage  company, 
which  he  required  Kline  in  person  to  sign, 
Welsh  being  asked  to  sign  nothing.    This  ap- 


plication was  actually  in  writing,  giving  the 
mlnntest  details,  and  signed  by  Kline,  who 
stated  at  one  place  therein  he  was  'going  to 
purchase'  the  property,  and  at  another  he 
was  the  'owner.'  There  was  Indorsed  on 
this  application  a  report  of  J.  and  W.  C. 
Mackenzie  to  the  company,  going  Into  detail, 
saying,  among  other  things,  that  Kline  had 
a  warranty  deed,  that  his  claim  was  not  ad- 
verse to  the  owner,  and  that  'we  think  Mr. 
Kline  will  be  a  good  borrower,  as  all  his  oth- 
er properly  is  free  of  debt.'  The  date  of 
these  papers  was  July  28,  1808,  and  on  that 
date  the  Mackenzles  wrote  the  mortgage 
company.  Inclosing  the  application,  and  say- 
ing, This  Is  a  first-class  loan,  and  we  trust 
that  it  wiU  meet  the  approval  of  the  direct- 
ors.' Welsh  prepared  a  deed,  and  sent  it  to 
Wlel  for  execution,  writing  on  July  30th,  in- 
closing the  deed.  He  also  ordered  an  ab- 
stract of  the  property,  and  had  it  8«it  to  the 
Mackenzles.  Upon  the  return  of  the  deed, 
Mr.  'McLeod,  Mackenzie's  lawyer,  found  some 
technical  objections,  and  It  was  sent  back, 
the  letter  returning  It  being  dated  on  August 
5th.  August  4th  Wiel  wrote  defendant  that 
he  had  closed  with  Kline  for  the  Omaha 
property,  and  nothing  remained  but  for 
Crutcher  &  Welsh  to  close  the  transaction 
and  coUect  the  $8,000  at  Kansas  City.  On 
August  4th  tbe  mortgage  company  wired 
Mackenzles  that  the  Kline  loan  was  accepted. 
On  August  6th  Kline  executed  the  notes  and 
mortgage,  acknowledging  the  latter  before 
K.  B.  Nelson,  an  employ^  of  Mackenzles, 
whose  certificate  of  acknowledgment  states 
that  Kline  was  to  him  'known  to  be  the  per- 
son described  in  and  who  executed  the  fore- 
going Instrument.'  On  August  6th  Wiel 
wrote  the  defendants,  inclosing  the  deed, 
which  had  been  corrected,  duly  executed  and 
acknowledged  before  a  notary  public  of 
Douglas  county,  Nebraska.  This  was  deliv- 
ered to  Mr.  McLeod,  who  approved  it.  Mac- 
kenzles met  Kline  and  Crutcher  to  close  the 
transaction.  It  was  closed  thus:  A  draft 
tor  $9,000  was  drawn  by  the  Mackenzles  on 
the  mortgage  company,  payable  to  the  order 
of  Kline,  and  by  him  indorsed  to  them.  >  This 
was  on  August  5th.  The  Mackenzles,  on  Au- 
gust 9th,  drew  two  checks  of  their  own  for 
$8,000  and  $678,  respectively,  payable  to  the 
order  of  Kline.  The  Wlel  deed  had  before 
this  on  that  day  been  placed  of  record.  Kline 
was  borrowing  $9,000,  but  $328  was  deduct- 
ed, covering  the  commission  of  $315  and  some 
items  of  expense.  Although  Crutcher  re- 
quested the  Mackenzles  so  to  do,  they  refus- 
ed to  make  either  check  payable  to  Crutcher 
&  Welsh,  because  they  wanted  to  see  It  on 
the  face  of  the  paper  itself  that  the  money  or 
the  check  went  to  the  man  who  was  making 
the  loan.'  Kline  then  went  to  Crutcher  & 
Welsh's  office,  and  Indorsed  the  two  checks. 
That  for  $678  was  cashed  by  Crutcher  & 
Welsh,  they  deducting  therefrom  $150  for  an 
Insurance  premium  for  insurance  written  on 
the   building,    Kline   getting   In   cash   $52& 
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The  ctaeck  for  $8,000  wu  Indorsed  In  blank 
bj  Kline,  whereupon  Crutcher  &  Welsh  In- 
dorsed It  Defendants  then  deposited  both 
checks  In  bank,  and  obtained  a  ccrUfled  check 
for  17,700,  which  they  sent  to  Wiel  by  letter 
of  August  9th,  the  difterence  of  $240  being 
retained  to  corer  $200  commission  for  sale 
of  the  real  estate  and  $40,  the  amount  ex- 
pended for  an  abstract  The  confederate 
James  M.  Kline,  whose  real  name  was  J.  W. 
Kline,  got  from  the  post  office  defendants' 
letter  Inclosing  to  Wiel  a  certified  check  for 
$7,760,  and  under  the  name  of  H.  Watts 
cashed  It  He  was  enabled  so  to  do  in  this 
way:  Wiel,  on  August  10th,  wrote  defend- 
ants acknowledging  recdpt  of  the  check,  and 
saying  he  had  turned  it  over  to  H.  Watts, 
who  was  on  his  way  South,  and  would  collect 
it.  Watts'  story  is  that  he  then  went  to 
Orutcher  with  the  letter,  saying  that  he  had 
some  dealings  with  Wiel,  and  was  on  his 
way  South,  and  would  like  to  change  the  de- 
fendants' certified  check  to  a  draft  and  that 
he  and  John  McQoTem  indorsed  and  Orutch- 
er O.  K.'d  It  whereupon  Watts  got  the  cash. 
Crutcher,  hearing  that  Watts  had  obtained 
the  cash  on  the  certified  check,  instead  of 
getting  a  draft  for  it  thought  that  Wiel  had 
Indorsed  the  check  and  Watts  had  improper- 
ly obtained  it  His  suspicions  being  aroused, 
it  was  learned  that  the  whole  transaction  was 
a  fraud.  This  was  on  August  11th.  After 
the  swindle  was  accomplished,  the  Macken- 
zies  followed  the  crime  to  this  extent  and 
with  this  success:  J.  W.  Kline,  who  person- 
ated Watts,  was  arrested,  and  pleaded  guilty, 
receiving  a  two-years  sentence.  Hill  was  nev- 
er caught  Whether  anything  was  done  as  to 
the  other  conspirators  the  record  does  not 
show.  When  J.  W.  Kline,  or  Watts,  was  ai^ 
rested,  the  Mackenzies  got  from  him  $650  of 
the  money  collected  on  the  Orutcher  &  Welsh 
check,  and  they  also  got  of  this  same  money 
$1,000  from  some  one  designated  as  the 
'Watts  woman.'  Defendants  returned  to  the 
Mackenzies  $150  of  Insurance  money  which 
they  bad  collected,  such  bdng  the  amount 
defendants  received  from  Kline  out  of  Mac- 
kenzies' check  for  $678.  This  $160  was, 
without  protest  accepted.  When  defendants 
asked  Mackenzie  to  make  the  Kline  loan  the 
arrangement  between  them  was  that  they 
were  to  charge  Kline  for  making  the  loan 
3^  per  cent  commission,  of  which  they 
were  to  get  2  per  cent  and  give  Orutcher  & 
Welsh  the  balance.  This  they  did,  collecting 
from  Kline  $315,  and  giving  defendants  a 
check  for  $136  for  their  part  of  the  commis- 
sion. Such  a  division  was  customary  when 
a  broker  brought  a  borrower  to  the  Macken- 
zies. Crutcher  &  Welsh  received  net  out  of 
the  transaction  these  amounts:  $160  for  in- 
surance, $200  for  a  commission  on  the  sale 
of  Wiel  to  Kline,  $135  commission  paid  by 
Mackenzies,  and  $40  paid  for  abstracts.  The 
$150  for  insurance  was  repaid  to  and  accept- 
ed by  the  Mackenzies.  The  balance  of  $335 
they  offered  to  repay  to  the  Mackenzies,  and 


to  permit  them  to  accept  it  wltboat  iir^a- 
dlce,  which  they  refused  to  do." 

It  wlU  be  noted  that  the  Mackenzies  gave 
their  checks  to  James  M.  Kline  (Bill)  on  Au- 
gust 8th,  and  that  James  M.  Kline  Indorsed 
them  to  the  defendants,  and  that  defendants 
cashed  the  check  for  $678,  deducted  $150  to- 
pay  for  the  insurance  on  the  building,  and 
gave  James  M.  Kline  the  balance,  $528.  in 
cash.  On  the  same  day  the  defendants  de- 
ducted the  $200,  their  commissions  on  the 
"boot"  and  the  $40  for  the  abstract  from 
toe  $8,000,  and  sent  the  balance,  $7,760,  to 
the  flcUtious  U  P.  Wiel  (J.  W.  KUne),  at 
Omaha,  who,  on  August  10th,  acknowledged 
the  receipt  thereof,  and  notified  the  defend- 
ants that  he  had  turned  it  over  to  H.  Watts. 
who  was  on  his  way  South,  and  who  would 
collect  It  Watts  (the  fictitious  Wiel,  and  In 
reality  J.  W.  Kline)  turned  up  in  Kansas  City 
on  the  lltb,  wldi  the  check  for  $7,760,  and 
succeeded  In  getting  It  cashed.  Withhi  half 
an  hour  after  it  was  cashed  the  swindle  was 
discovered,  and  an  attempt  made  to  stop  pay- 
ment of  the  check,  but  it  was  too  late.  The 
Mackenzies  had  forwarded  the  mortgage  and 
the  draft  for  the  $9,000  to  the  plaintiff,  bat 
It  had  not  reached  the  plaintiff  or  been  paid 
when  the  swindle  was  discovered,  and  before 
it  was  received  or  paid  the  plaintiff  was  fully 
notifled  of  the  swindle.  On  August  11th  the 
Mackenzies  telegraphed  the  plaintiff  that  the 
Kline  title  was  probably  a  forgery,  bat  say- 
ing, "Please  honor  draft"  On  August  12tb 
the  Mackenzies  wrote  the  plaintiff  a  detailed 
statement  of  the  transaction.  On  August 
ISth  the  plaintiff  refused  to  pay  the  draft 
and  returned  all  the  papers  to  the  Mackenzies. 
On  August  16th  the  Mackenzies  wrote,  ac- 
knowledging receipt  of  the  papers,  and  say- 
ing their  lawyer  and  one  of  their  firm  would 
call  on  the  plaintiff  "and  discuss  the  situa- 
tion." On  August  23d  the  MackensieB  wrote, 
saying  the  attorney  for  the  mortgage  com- 
pany refused  to  do  anything  about  the  KUne 
matt»,  and  insisted  that  the  question  of  lia- 
bility as  between  them  should  be  arbitrated, 
and  saying,  while  they  "rductantly  consent" 
to  so  arbitrate,  that  they  will  only  consent 
so  to  do  upon  a  condition  thus  expressed: 
"In  agreeing  to  arbitrate  this  Kline  question, 
we  do  so  on  condition  that  you  agree  to  at 
once  put  yourselves  Into  a  position  to  sue 
Crutcher  &  Welsh,  as  at  present  neither  your 
company  nor  we  can  do  that.  It  will  be  nec- 
essary for  you  to  pay  the  draft  we  made, 
and,  if  you  so  desire,  we  can  deposit  the  mon- 
ey pending  the  arbitration."  August  26th 
plaintiff  wrote  Mackenzie,  speaking  of  a  con- 
ference with  his  brother,  the  result  of  the 
propositions  made  not  having  yet  been  deter- 
mined because  of  the  absence  of  one  of  the 
officers.  These  propositions  never  appeared 
In  any  of  the  correspondoice,  for  the  reason 
that  the  parties  failed  to  show  any  written 
agreement.  August  28th  the  Mackenzies 
wrote,  urging  reasons  why  Crutcher  ft  Welsh 
should    be    sued.     September   8th    plaintiff 
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mote,  gtrlng  Mackenzles  credit  for  $9,000, 
ud  on  September  lOtta  tlie  Mackenziea  wrote: 
"We  nnderstand  from  our  Mr.  W.  C.  Macken- 
zie tbat  nnder  a  certain  arrangement  with 
jM  700  have  paid  tbe  Kline  draft  to  that 
«e  send  it  yon  herewltli  to  have  it  stamped 
Taid'  and  return  to  your  attorneys  here,  as 
K  will  donbtlesa  be  required  in  evidence.    We 
tiave  all  the  other  papers  here,  and  will  dis- 
pose of  them  as  you  desire."    This  letter  was 
iiuwered  thus:  "Messrs.  J.  &  W.  O.  Macken- 
zie, New  England   Building,    Kansas   City, 
Utesoorl— Goitlemen:  Your  favor  of  the  10th 
Inst  has  been  duly  received,  inclosing  draft 
for  19,000.00  made  in  the  matter  of  the  Kline 
loan,  and  requesting  us  to  have  the  same 
stamped  'Paid'  In  the  usual  way,  and  return 
to  yoo.    We  have  done  so,  and  I  now  beg  to 
retnm  the  draft  to  you  herewith.     It  is  un- 
derstood, of  comae,  that,  in  accordance  with 
tbe  terms  of  the  agreement  effected  with  Mr. 
W.  C.  Mackenzie,  this  payment  is  made  wltb- 
ont  pr^udlce  to  our  rights,  and  that  stamping 
the  draft  'Paid'  la  done  in  the  pursuance  of 
tbia  arrangement  to  facilitate  such   action 
against  other  parties  as  may  be  deemed  ad- 
Ttoable.    Yours  very  truly,  Arthur  Trumball, 
Treasurer."     On   October   4th  the  company 
wrote,  authorizing  the  employment  of  coun- 
Ml  in  the  suit  against  Crutcher  &  Welsh, 
"tbe  expense  of  which  is  to  be  apportioned 
later,  under  the  general  arbitration  agreement 
in  reference  to  the  Kline  matter."    November 
2al  the  company  wrote  Mackenzies,  inclosing 
at  attorney's  bill  for  expenses,  saying:    "In- 
dosed  we  hand  yon  bill  of  Messrs.  Harwood 
&  Meredith  for  various  expenses  in  connec- 
tion with  the  Kline  loan,  which  we  would 
soggest  that  you  pay  In  the  same  manner  as 
TOO  have  been  paying  other  expenses.    We 
presume  tbat  this  will  be  satisfactory  to  yon. 
As  the  matter  at  these  expenses  is  to  be  arbi- 
trated, we  have  suggested  to  Mr.  Harwood  to 
aend  his  fntnre  biUs  for  expenses  in  this  mat- 
ter to  yon."    On  November  25th  Mackenzles 
wrote,  asking  the  company  to  advance  these 
and  fntnre  expenses  In  the  litigation,  to  which 
assott   was    given.    This    ended   the    corre- 
■pondence  l>etween  plaintiff  and  Mackenzles, 
and  the  arrangement  by  which  the  credit  was 
siren,  if  oral,  was  with  W.   O.   Mackenzie, 
and  must  be  extracted  from  his  testimony. 
It  in  writing,  it  was  for  some  reason  not 
disclosed.     W.  O.   Mackenzie  testified   upon 
this  subject  by  deposition,  and  afterwards  un- 
der cross-examination,  and  there  was  extract- 
ed from  him  in  substance  this:    Tbe  real 
agreement,  as  told  In  his  deposition,  was :    Suit 
was  to  be  brought  by  the  company  against 
Chitcher  &  Welsh.    Mackenzles  were  to  get 
credit  for  the  $8,000  Kline  draft    The  ques- 
tion of  liability  as  betweoi  the  company  and 
them  was  to  be  arbitrated,  and  they  deposit- 
ed with  the  company  $5,000  to  secure  the  re- 
sult of  tbe  arbitration.    This  agreement  was 
signed  In  duplicate  by  both  parties,  and  the 
$0,000  draft  paid  "a  few  days  after  the  loan 
was  cloaed  op."    In  his  cross-examination  at 


the  trial  his  story  was  this:  "The  Kline  draft 
was  not  paid  till  September  8th.  He  and 
plaintiff's  president  were  together  alone,  and 
made  a  verbal  agreement— 'purely  a  verbal 
thing.'  No  writing  passed  except  a  receipt 
signed  by  the  company  for  $S,000,  deposited 
by  Mackenzies  to  be  held  by  us  pending  ar- 
bitration of  the  Kline  loan.'  The  real  con- 
tract was  that  the  company  was  to  pay  tho 
Kline  draft  The  question  as  to  whether 
the  Mackenzies  were  liable  to  the  company 
should  be  arbitrated  between  them  some  time 
in  the  future.  The  Mackenzies  were  to  and 
did  deposit  $5,000  to  secure  the  result  of  the 
arbitration,  and  In  the  meantime  plaintiff  was 
to  sue  Crutcher  &  Welsh."  Although  it  Is 
not  material  to  the  decision  of  this  case,  the 
tale  would  be  but  poorly  told  unless  it  was 
stated  how  the  swindle  was  discovered  so 
soon  after  the  money  had  lieen  paid.  When 
the  defendants  learned  that  Watts,  alias  L. 
P.  Wiel,  alias  J.  W.  Kline,  had  gotten  cash 
Instead  of  a  draft  from  the  bank  in  lieu  of 
the  certified  check,  they  became  suspicious, 
and  thought  Watts  had  improperly  obtained 
possession  of  the  certified  check  from  Wiel. 
They  thereupon  went  to  see  the  Insurance- 
agents  who  had  the  insurance  upon  the  prop- 
erty, and  there  learned  that  the  true  Wiel 
lived  in  California,  and  were  shown  hie  sig- 
nature to  letters  they  had  from  him,  which 
was  altogether  different  from  the  signature 
of  the  fictitious  Wiel  written  to  the  defend- 
ants. Thus  It  was  discovered  tliat  the  whole 
thing  was  a  swindle  It  seems  that  neither 
the  defendants  nor  the  Mackenzies  ever  ask- 
ed Joseph  Nachman,  the  brother-in-law  of  the 
real  Wiel,  and  his  agent  in  Kansas  City,  any- 
thing about  the  true  Wiel,  or  the  sale  of  the 
property,  or  whether  the  signature  to  the 
letters  was  genuine  or  not 

O.  O.  Tlchenor  and  Hardwood  ft  Meredith, 
for  appellant.  Johnson  &  Lucas,  £dw.  C. 
Wright  and  Frank  Hagerman,  for  respond- 
ents. 

MABSHALIi,  3.  (after  stating  the  facts). 
Counsel  for  the  respective  parties  have  filed 
exhaustive  and  comprehensive  briefs,  show- 
ing great  learning  and  deep  research.  Tbe 
principal  point  discussed  by  counsel  is  wheth- 
er in  an  action  of  fraud  and  deceit  the  de- 
fendant mast  be  shown  to  have  been  con- 
scious tbat  the  representation  was  false,  or 
was  made  without  knowing  whether  it  was 
true  or  false,  and  with  a  consciousness  that 
he  did  not  know  whether  it  was  true  or  false. 
But  in  the  view  herein  taken  of  this  case  It 
Is  unnecessary,  and  would  be  improper,  to- 
consider  this  very  Interesting  qnestion,  about 
which  there  is,  perhaps,  more  difference  of 
opinion  and  adjudication  than  upon  almost 
any  other  question  In  the  law.  Upon  the 
nndisputed  evidence  in  tbe  case  this  plaintiff 
is  not  the  real  party  in  interest  and  is  not 
entitled  to  maintain  this  action.  The  Judg- 
ment is  therefore  in  favor  of  the  right  party. 
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and  whatever  of  error  Is  presented  otherwise 
by  the  record  Is  immaterial.  Section  865, 
Rev.  St  1899.  The  Mackenzies  were  not  the 
general  agents  of  the  plaintiff.  They  were 
only  authorized  to  submit  to  the  plaintiff  ap- 
plications for  loans.  The  plaintiff  determined 
for  Itself  in  each  instance  whether  it  would 
make  the  loan  or  not.  The  Mackenzies  were 
paid  for  their  services  by  the  borrowers,  as 
a  general  rule,  and  as  was  done  In  this  case; 
and  the  plaintiff  never  paid  them  anything 
except  for  extraordinary  services.  The  de- 
fendants made  no  representations  whatever 
to  the  plaintiff,  and  the  plaintiff  never  acted 
upon  any  representation  of  the  defendants. 
The  plaintiff  acted  upon  the  written  applica- 
tion of  James  M.  Kline  (William  Hill)  for  the 
loan  and  the  written  report  of  the  Mackenzies. 
Before  the  plaintiff  had  an  opportunity  of 
parting  with  any  money  or  thing  of  value, 
the  swindle  was  discovered,  and  the  plain- 
tiff was  fully  informed  thereof.  Then,  on 
August  13th,  the  plaintiff  refused  to  pay  the 
draft,  and  returned  it,  with  all  the  papers, 
to  the  Mackenzies.  Then  negotiations  were 
•entered  Into  between  the  Mackenzies  and  the 
plaintiff,  which  resulted  in  an  agreement  that 
the  Mackenzies  and  the  plaintiff  would  at 
some  future  time  arbitrate  the  question  of 
whether  the  plaintiff  was  bound  to  pay  the 
draft  for  |0,(X)0  that  the  Mackenzies  drew  on 
the  plaintiff  in  favor  of  Kline,  and  had  him 
Indorse  to  them,  and  that  the  plaintiff  should 
give  the  MackenzieB  credit  for  the  $9,(K)0, 
and  stamp  the  draft  as  paid,  so  it  could  be 
used  In  a  suit  against  the  defendants,  and 
that  the  plaintiff  should  bring  this  suit 
against  the  defendants,  and  that,  to  secure 
the  plaintiff  and  to  bind  the  Mackenzies  to 
abide  by  the  result  of  the  arbitration  here- 
after to  be  had  to  determine  whether  the 
plaintiff  or  the  Mackenzies  shall  stand  the 
loss  of  the  $9,000  draft,  the  Mackenzies  de- 
posited $5,000  with  the  plaintiff.  Regarding 
the  transaction  as  amounting  to  a  payment 
by  the  plaintiff  of  the  $9,000  draft,— as  to 
which,  however,  there  is  ample  room  for 
-doubt,— It  cannot  be  regarded  as  a  final,  ab- 
solute, or  unconclitional  payment,  such  as 
would  be  necessary  In  any  case  to  afford  a 
basis  for  such  a  suit  as  this.  Neither  the 
Mackenzies  nor  the  plaintiff  have  yet  admit- 
ted that  they  were  liable  to  the  other.  That 
question  Is  expressly  reserved  for  future  ar- 
bitration, and  the  Mackenzies  have  ah:eady 
deposited  with  the  plaintiff  $5,000  to  secure 
the  plaintiff  against  loss  if  the  arbitrators 
find  that  they  must  stand  the  loss.  So  far, 
therefore,  the  rights  of  the  plaintiff  and  the 
Mackenzies  Inter  sese  are  not  settled.  All 
that  they  have  settled  Is  that  the  plaintiff 
shall  sue  the  defendants,  and  that  they  shall 
give  the  Mackenzies  credit  for  $9,000,  and 
stamp  the  draft  as  paid,  so  It  can  be  used 
In  court,  and  that  the  plaintiff  shall  hold  the 
$6,(KK)  deposited  with  it  by  the  Mackenzies. 
Until  the  plaintiff  and  Mackenzies  settle  the 
differences  between  them,  and  until  the  plain- 


tiff has  finally  and  absolutdy  paid  Ita  money 
in  discharge  of  the  $9,000  draft,  and  taken 
the  burdens  Incident  to  a  ratification  of  the 
acts  of  the  Mackenzies,  it  is  not  entitled  to 
the  benefits  that  might  accrue  from  a  suit 
against  the  defendants.  In  other  words,  be- 
fore the  plaintiff  can  successfully  contend 
that  it  is  entitled  to  hold  the  defendants  for 
the  representations  made  by  the  defendants 
to  the  Mackenzies,  it  Is  absolutely  pre- 
requisite that  It  shall  show  tliat  It  adopted 
the  acts  of  the  Mackenzies,  and  parted  with 
Its  money,  on  the  faith  of  the  defendants' 
representations.  It  Is  undoubtedly  true  that 
a  principal  can  take  advantage  of  representa- 
tions made  to  his  agent  which  were  acted 
upon  by  the  agent  for  the  principal  or  by  the 
principal,  and  which  resulted  in  loss  to  the 
principal.  But  it  Is  not  competent  for  tiie 
principal  to  deny  the  agency,  and  to  deny 
his  responsibility  to  the  agent  for  the  ios.s, 
and  still  take  advantage  of  representationfl 
made  to  the  agent,  and  sue  the  person  making 
the  representations  to  the  agent  for  damages. 
Not  only  does  it  appear  that  the  plaintiff  de- 
nies that  it  Is  liable  to  the  Mackenzies  toe 
the  $9,000,  and  has  reserved  the  right  tc 
arbitrate  that  question,  and  has  demanded 
and  received  a  deposit  of  $5,(KX)  from  the 
Mackenzies;  but  It  also  appears  that  the  plain- 
tiff demanded  that  the  Mackenzies  pay  the 
expenses  growing  out  of  the  Kline  loan  and 
swindle,  and  that  the  plaintiff,  at  Macken- 
zies' request,  only  agreed  to  advance  such  ex- 
penses and  the  expenses  of  litigation,  and 
the  question  of  which  of  them  should  ulti- 
mately pay  them  be  left  for  settlement  by 
the  arbitration. 

Upon  such  a  showing  the  conclusion  is  un- 
avoidable that  tlie  plaintiff  has  shown  no 
right  in  itself,  as  yet,  to  maintain  this  ac- 
tion. This  being  true,  and  the  verdict  of  the 
Jury  being  for  the  right  party,  the  Judgment 
of  the  circuit  court  Is  affirmed.    All  concur. 


liACLEDB  CONSTRUCTION  CO.  t.  TUDOK 

IRON  WORKS. 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  18,  1902.) 

CONTRACTS  —  MUTDALITT  —  BNPORCBMENT - 
CONDITIONS  —  PRECEDENT  —  ENTIRE  AND 
SEVERABLE  CONTRACTS  —  ACTIOK  —  PIiEAD- 
XNGS. 

1.  The  effect  of  letters  between  parties  to  & 
contract,  to  cure  a  defect  in  the  contract,  may  be 
considered  in  an  action  thereon,  though  the  pe- 
tition is  based  on  the  original  contract,  if  such 
letters  are  receivM  in  evidence  without  the  ob- 
jection of  variance  being  made. 

2.  A  contract  reqalring  a  seller  to  fomish  a 
certain  quantity  of  track  fastenings,  on  the  o^ 
der  of  the  purchaser,  during  a  certain  time,  and 
providing  that  it  is  only  binding  for  such  po^ 
tion  thereof  as  the  purchaser  may  use,  eveu 
if  construed  as  void  for  want  of  mutuality,  is 
rendered  mutually  binding  by  a  letter  to  tlie 
seller  from  the  purchaser  directing  the  delivery 
of  all  the  goods  designated,  and  an  answer  thit 
the  order  cannot  be  filled  before  a  certain  date. 

3.  A  contract  requiring  one  party  to  sell  and 
delivet  a  certain  quantity  of  track  fasteuina 
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•B  flw  order  of  the  purchaser  daring  a  certaia 
ttne  at  a  certain  price,  but  providing  that  it 
ihall  only  be  binding  as  to  bo  much  of  the  fast- 
enings as  the  purchaser  shall  use  in  connection 
with  rails  which  he  shall  boy  or  lay  op  during 
the  specified  time,  is  not  void  for  want  of  mn- 
tmiiity. 

4.  A  person  contracting  to  purchase  a  certain 
qoandty  of  track  fastenings  during  a  certain 
time,  the  contract  containing  a  stipulation  that 
it  is  only  binding  as  to  the  fastenings  used  in 
cnnuection  with  rails  of  a  certain  weight  which 
the  purchaser  may  buy  or  lay  up  during  the 
fife  of  the  contract,  cannot  recover  for  a  failure 
to  deliver  the  entire  quantity,  unless  he  shows 
tint  he  pvirchased  or  laid  up  sufficient  rails  of 
rome  sixe  to  require  the  designated  quantity  of 
fastenings,  even  though  the  weight  of  the  rails 
mention^  in  the  contract  be  regarded  as  words 
to  measure  the  quantity  of  fastenings,  and  not 
to  require  that  tney  be  used  with  rails  of  the 
designated  weight. 

5.  Where  a  petition  for  the  violation  of  a  con- 
tract to  fomiah  track  fastenings  sufficient  to  lay 
a  certain  quantity  of  rails  of  a  certain  weight 
alleges  that  the  purchaser  laid  the  designated 
quantity  of  such  rails,  when  he  in  fact  did  not, 
but  laid  other  rails  not  of  the  designated  weight, 
a  recovery  cannot  be  had  on  the  theory  that 
t}\p  designation  of  the  rails  was  only  a  means 
of  measurement  of  the  fastenings  to  be  fur- 
nished, and  required  defendant  to  furnish  such 
a  qnantity  of  fastenings,  to  be  used  with  any 
sized  rails. 

6.  Where  the  petition  In  an  action  on  a  con- 
tract is  not  drawn  on  the  theory  that  the  con- 
tract is  ses-erable,  the  plaintiff  cannot  disregard 
an  invalid  portion  of  the  contract,  and  recover 
under  the  remaining  provisions,  on  the  theory 
that  the  contract  is  severable. 

7.  A  contract  for  the  sale  and  delivery  of 
track  fastenings  is  not  severable  because  it  re- 
quires a  sufficient  quantity  of  one  kind  of  fast- 
enings to  lay  .^00  miles  of  track,  and  only 
enough  of  another  kind  to  lay  100  miles,  even 
tlbougb  the  purchaser  baa  made  other  arrange- 
ments for  an  additional  quantity  of  the  latter 
fastenings  to  lay  the  other  200  miles. 

Appeal  from  St  Louis  circuit  court;  Frank- 
Bn  Ferris,  Judge. 

Action  on  contract  by  the  Laclede  Construc- 
tion Company  against  the  Tudor  Iron  Works. 
From  a  Judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

This  te  an  action  to  recover  $62,402,  dam- 
ages alleged  to  have  been  suffered  by  reason 
of  an  alleged  breach  of  contract  by  the  de- 
fendant The  contract  pleaded  In  the  petition 
is  as  follows: 

-St  Lonls,  Dec.  9,  1898.  Wm.  E.  Guy, 
Esq.,  Pres.  liadede  Construction  Co.,  St 
Lonia.— Dear  Sir:  We  propose  to  furnish  your 
comimny  sufficient  track  fastenings  for  39,000 
tons  751b.  rails,  as  follows: 

Track  spikes,  5  i/ix"/,, $1.48  per  100  lbs. 

Track   bolts,    '/s    and    */t, 

with  U.  8.  nuts $1.69    -       -      * 

Angle  splices,  sufficient   for 

100  miles<3  75  1b.  rail...  $1.05    «       -      «• 

— AH  f.  o.  b.  cars  Madison,  111.,  less  allowance 
of  5  cts.  for  freight  to  Pekln  or  elsewhere  on 
your  line.  Terms:  Cash  on  the  aoth  of  the 
month  following  dellr^y.  Deliveries  as 
'wanted  daring  1899,  in  car  lots;  all  to  be  of 
flrst-^Iass  material  and  workmanship.  Bolts 
to  be  of  especially  good  fibrous  iron,  with  high 
tcDsile  strength.  All  subject  to  inspection. 
It  If  the  lntenti(m  of  this  contract  ta  supply 
aDB.W.— 2B 


fastenings  for  such  rails  as  you  may  buy  or 
lay  up  to  this  amount  and  it  is  binding  only 
to  that  extent  We  will  furnish  you  fasten- 
ings also  for  r^alrs  and  for  new  sidings  at 
the  above  prices  in  car  lots;  less  than  car  lots 
at  5  cts.  advance,  excepting  splices,  on  which 
special  prices  for  less  than  car  lots  will  be 
made  according  to  the  quantity.  Your  accept- 
ance of  the  above  on  this  sheet  and  duplicate 
will  complete  the  contract  between  us.  Yours 
truly,  B.  S.  Adams,  Sec. 

"Accepted:  Laclede  Construction  Co.,  by 
Wm.  K.  Guy,  Prest" 

The  petition  then  contains  the  following  fur- 
tbw  material  averments: 

"Plaintiff  further  states  that  it  required 
1,980,000  pounds  of  track  spikes  5^b/i«,  and 
412,000  pounds  of  track  bolts  %  and  %,  with 
U.  8.  square  nuts,  to  be  sufficient  track  fas- 
tenings for  39,000  tons  7S-pound  rails,  and  1,- 
689,600  pounds  of  angle  splices,  to  be  suffi- 
cient for  100  miles  of  75-pound  rails.  Plain- 
tiff further  states  that  on  demand  of  plaintiff 
the  defendant  furnished  the  plaintiff  during 
the  year  1809,  and  prior  to  June  26th  of  said 
year  1899,  under  the  terms  of  said  contract, 
the  following,  to  wit  140,000  pounds  of  said 
track  spikes  5Vix»/i«>  60,000  pounds  of  said 
track  bolts  %  and  %,  U.  S.  nuts,  and  762,000 
pounds  of  said  angle  splices.  Plaintiff  fur- 
ther states  that  it  duly  performed  all  the  con- 
ditions of  said  agreement  on  its  part,  and  did 
during  the  year  1899  buy,  and  did  during  the 
year  1889  lay,  39,000  tons  75-pound  rails,  and 
was  during  the  year  1899  ready  and  willing 
to  receive  at  said  Madison,  Illinois,  and  did 
on  the  27th  day  of  June,  1899,  demand  of  de- 
fendant and  was  ready  to  pay  for,  the  re- 
mainder of  the  said  material  agreed  to  be  de- 
livered as  aforesaid  by  defendant  during  the 
year  1899,  and  not  theretofore  furnished  by 
defendant  as  aforesaid,  te  wit  1,840,000 
pounds  of  said  track  spikes  5^x*/i«,  352,500 
pounds  of  track  bolts  %  and  %,  with  U.  S. 
square  nuts,  and  927,600  pounds  of  said  angle 
splices;  but  defendant  refused  to  deliver  the 
same  to  plaintiff,  to  Its  damage  in  the  sum  of 
$02,402,  for  which,  with  interest  from  Decem- 
ber 31,  1899,  it  prays  Judgment" 

The  answer  is  lengthy,  'and  need  not  be 
further  analyzed  than  to  say  it  sets  up,  inter 
alia,  two  defenses:  First  that  the  contract 
pleaded  is  unilateral;  and,  second,  that  the 
plaintiff  did  not  perform  all  the  conditions 
precedent  required  by  the  contract  to  be 
performed  by  It  before  it  was  entitled  to  de- 
mand of  the  defendant  a  performance  of  its 
part  of  the  contract 

Upon  the  trial  the  plaintiff  introduced  va- 
rious correspondence  between  the  parties 
hereto  and  the  Republic  Iron  &  Steel  Com- 
pany, to  whom  the  defendant  company  sold 
out  Its  plant  and  business  on  May  15,  1899, 
and  also  produced  certain  oral  testimony. 
In  condensed  form,  the  substance  of  the  cor- 
respondence is  this:  First  On  January  18, 
1899,  the  defendant  wrote  to  the  plaintiff  as 
follows:     "Concerning    verbal    instructions 
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from  you,  we  have  accepted  the  oriet  num- 
ber 10  from  the  St.  L.,  P.  &  N.  Ry.  for  10,000 
pair  of  splices  to  be  deducted  from  the  con- 
tract we  have  with  your  company  for  100 
miles.  This  will  leave  Blzty-flve  miles  still 
due  on  the  contract,  same  prices  and  terms 
as  the  contract  with  your  company."  Sec- 
ond. On  March  11, 1899,  the  defendant  wrote 
to  the  plaintiff  as  follows:  "Will  you  kindly 
advise  me  if  you  are  likely  to  need  any  track 
fastenings  on  current  contract  during  April, 
May,  and  June,  so  that  we  can  reserve  the 
total  for  you?  Your  answer  to  this  will  be 
considered  an  estimate,  and  not  binding 
upon  you."  Third.  To  this  the  plalntlflf  re- 
plied on  March  15,  1899,  saying  it  would  not 
need  any  track  fastenings  of  any  consequence 
prior  to  June,  1899.  Fourth.  On  May  15, 
1899,  the  defendant  wrote  the  plaintiff  that 
it  had  sold  out  its  plant  and  business  to  the 
Republic  Iron  &  Steel  Company,  and  asking, 
if  the  plaintiff  desired  any  track  fastenings 
made  In  June  or  even  July,  it  should  say  so 
at  once,  as  the  works  were  fast  filling  up 
with  orders  that  would  take  the  whole  sum- 
mer. The  plaintiff  is  not  shown  to  have  re- 
plied to  this  letter  at  all.  Fifth.  On  June 
27,  1899,  the  plaintiff  wrote  to  the  defendant 
(ignoring  the  sale  to  the  Republic  Iron  & 
Steel  Company),  and  demanded  performance 
of  the  terms  of  the  contract  on  its  part,  and 
delivery  "at  the  very  earliest  possible  mo- 
ment" of  "the  balance  of  the  angle  bars  due 
under  said  contract;  also  all  the  bolts,  nuts, 
and  spikes."  Sixth.  On  June  29,  1899,  the 
defendant  acknowledged  receipt  of  the  plain- 
tiff's letter  of  June  27th,  and  said  it  could 
not  deliver  any  of  the  track  fastenings  be- 
fore 60  days,  and  made  some  reference  to  the 
character  of  the  spikes  to  be  furnished,  and 
asked  if  the  plaintiff  had  ordered  the  splices. 
Seventh.  On  July  8,  1899,  the  plaintiff  re- 
plied, saying  that  the  defendant  might  con- 
sider its  letter  of  June  27th  "to  be  an  order 
for  the  angle  bars,  {raits,  nuts,  and  spikes  to 
the  entire  amount  due  this  company  rmder 
the  contract,"  and  asked  that  they  be  deliv- 
ered "at  the  very  earliest  possible  date." 
Eighth.  On  August  15,  1899,  the  Republic 
Iron  &  Steel  Company  wrote  to  the  plaintiff 
as  follows:  "Dear  Sir:  In  regard  to  the 
telephone  request  from  your  office  for  Immie- 
diate  delivery  of  the  track  fastenings  claim- 
ed to  be  due  you  under  contract  with  your 
company  of  December  9th,  1898,  we  beg  to 
advise  you  that  we  cannot  see  our  way  to 
accede  to  your  demands.  The  spirit  and  in- 
tent of  this  contract  of  December  9th,  1898, 
was  to  furnish  you  such  material,  up  to  the 
limit  named,  as  should  be  necessary  In  the 
prosecution  of  the  work  of  railway  construc- 
tion undertaken  by  you,  and  It  In  substance 
provided  that  It  should  be  valid  only  to  that 
extent.  It  was  for  such  rails  as  you  might 
buy  or  lay  up  to  the  amount  of  the  limit 
The  contract  of  the  year  before,  which  bore 
date  February  17th,  1897,  was  for  such  rails 
'as  yon  may  buy  up  to  tbia  amount'    That 


contract  was  construed  by  your  company  to 
mean  that  you  were  under  obligation  to  take, 
at  the  price  In  that  contract  named,  only 
such  fastenings  as  should  be  necessary  to 
lay  such  rails  as  you  should  actually  put  Id 
place,  and  did  not  require  you  to  buy  fasten- 
ings for  rails  that  you  might  buy  but  not  lay. 
You  did  in  fact  buy  a  large  quantity  of  rails 
which  you  did  not  lay,  and  for  which  the 
Tudor  Iron  Works  was  very  anxious  to  fur- 
nish you  fastenings  at  the  contract  price 
therein  named.  Now  that  the  situation  is 
changed,  you  demand  the  delivery  of  fasten- 
ings for  rails  that  you  have  no  purpose  of 
laying,  and  Insist  on  a  reversal  of  the  con- 
struction of  the  contract  made  by  you,  and 
on  which  the  parties  acted  the  year  before. 
This  company  cannot  accede  to  tiiis  demand. 
It  understands  itself  to  be  bound  to  furnish 
by  this  contract,  whatever  fastenings  are 
needed  for  rails  which  the  Laclede  Construc- 
tion Company  Is  actually  laying,  and  noth- 
ing more.  It  is  understood  that  the  Laclede 
Construction  Company  has  assigned  this  con- 
tract to  other  parties.  Will  you  kindly  ad- 
vise whether  such  Is  the  fact?'  If  such  is 
not  a  fact  and  if  you  are  laying  track  for 
which  fastenings  are  needed,  please  advise 
us  at  once,  and  we  will  see  what  .we  can  do 
for  you  In  fulfillment  of  this  contract" 
Ninth.  The  plaintiff  did  not  answer  this  di- 
rectly, but  instead,  on  August  21,  1899,  it 
wrote  to  the  secretary  of  the  defendant  as 
follows:  "In  response  to  telephonic  requests 
made  by  the  office  of  the  undersigned  as  to 
probable  date  of  delivery  of  certain  angle 
bars,  bolts,  and  spikes  contracted  for  with 
your  company,  a  letter,  as  per  copy  attached, 
has  been  received,  same  having  been  written 
apparently  by  the  secretary  of  the  Republic 
Iron  &  Steel  Company,  which  common  re- 
port says  now  operates  the  Tudw  Iron 
Works  plant  I  refrain  from  commoiting 
upon  the  letter  for  two  reasons:  First  be- 
cause I  do  not  understand  that  this  company 
has  had  any  dealings  with  the  Republic  Irr;n 
&  Steel  Company  In  regard  to  material  con- 
tracted for  with  your  company;  and,  second, 
because  of  the  extraordinary  position  as- 
sumed, which.  It  seems  to  me,  Is  so  unwar- 
ranted as  to  not  call  for  any  words  to  com- 
bat If  you  will  peruse  the  contract  exist- 
ing between  our  respective  companies,  I  am 
sure  that  you  will  recognize  at  once  the  fu- 
tility of  the  Republic  Iron  &  Steel  Company 
undertaking  to  claim  that  they  or  your  Co. 
are  not  obligated  to  furnish  the  material  cov- 
ered by  such  contract  and  I  ther^ore  call 
upon  you  to  see  to  it  that  the  contract  obli- 
gations assumed  by  the  Tudor  Iron  Works 
are  carried  out  In  good  faith.  It  is  not  the 
business  of  the  Tudor  Iron  Worlcs  or  the 
Republic  Iron  ft  Steel  Company  whether 
we  lay  the  rail  we  purchased  or  not  I 
would  thank  yon  to  advise  me  at  your  ear- 
liest convenience  Just  when  we  may  expect 
to  receive  the  property  as  per  contract  I 
was  promised,  possibly  two  months  ago,  hj 
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acone  one  connected  wltb  the  Tudor  Iron 
Works,  that  we  could  expect  tbe  material, 
or  some  of  it,  In  from  thirty  to  sixty  days. 
We  need  it.  and  need  it  badly.  Of  course, 
if  we  are  forced  to  obtain  same  elsewhere, 
and  it  costs  us  more  than  the  contract  prices 
wltii  your  company,  we  will  require  your  com- 
pany to  pay  the  difference;  but  we  are  very 
desirous  that  the  material  be  furnished  by 
the  comxmny  with  whom  we  made  the  con- 
tract for  same."  Tenth.  On  August  28, 1899, 
the  former  secretary  of  the  defendant,  to 
whom  tbe  plaintiff's  letter  of  August  21st 
was  addressed,  acknowledged  receipt  there- 
of, and  stated  that  the  defendant  company 
had  sold  Its  plant,  contracts,  etc.,  to  the  Re- 
public Iron  &  Steel  Company,  and  that  tlie 
secretary  of  the  Republic  Company  had  sub- 
mitted tbe  matter  to  the  counsel  of  that  com- 
pany, and  inclosed  a  copy  of  the  opinion  of 
such  counsel,  which  was  to  the  effect  that 
the  contract  was  unilateral,— that  Is,  it  bound 
the  defendant  company  to  furnish  the  arti- 
cles if  tbe  plaintiff  ordered  them,  but  did  not 
bind  the  plaintiff  company  to  order  them; — 
and  hence  It  was  void  in  law.  Eleventh. 
On  August  81,  1899,  the  plaintiff  acknowl- 
edged receipt  of  the  said  letter  of  August 
28tb,  and  of  the  inclosed  opinion,  without 
further  comment. 

Tbe  oral  testimony  adduced  by  the  plaintUC 
consisted  of  the  testimony  of  J.  N.  Falthom, 
the  vice  president  of  the  plaintiff  company, 
and  of  Joseph  G.  MiUer,  an  iron  broker.    The 
latter   testified   as  to  the   market  prices  of 
spikes,  bolts,  and  splices  of  the  character  pro- 
vided by  the  contract.    The  former  testified 
that  be  In  May,  1899,  became  the  vice  presi- 
dent of  tbe  plaintiff  company,  and  on  Decem- 
ber 1,  1898,  he  became  the  president  of  the 
St.  Louis,  Peoria  &  Northern  Railroad  Com- 
pany;  that  the  plaintiff  company  was  doing 
some  construction  work  for  the  St   Iiouis, 
Peoria  &  Northern  Railroad  Company,  and  he 
had  charge  of  It;  that  no  other  company  than 
the  plaintiff  had  done  any  construction  work 
for  tbe  St.  Louis,   Peoria   &  Northern  Rail- 
road Company,  and  that  much  work  had  been 
so  done  by  the  plaintiff  since  June,  1899  (on 
(Toss-examlnation,  however,  he  said  that  only 
alMut  a  mile  of  such  work' had  been  done); 
that  late  hi  1898,  or  early  In  1899,  the  plain- 
tiff company  contracted  to  purchase  from  the 
IHfaiols  Steel  Company  10,000  tons,  with  an 
option  for  8,000  tons  more,  ot  75-pound  rails, 
tbe  deliveries  to  commence  in  June  or  July, 
1899,  and  that  3,000  or  4,000  tons  were  de- 
livered prior  to  July  1  or  August  1,  1899,  and 
90  per  cent,  of  the  whole  27,000  tons  were 
ddlvered   during  tbe   year   1899,   principally 
during  the  fall  of  that  year;  that  at  the  time 
tbt  contract  in  question  here  was  made  on 
December  9,  1898,  the  said  St  Louis,  Peoria 
ft  Northern  Railroad  Company  had  on  hand 
10,000  or  12,000  tons  of  rails.  In  addition  to 
that  afterwards  contracted  for  with  the  Illi- 
nois Steel  Company.     It  is  to  be  noted  In  this 
rannectSoo  that,  although  this  witness  testi- 


fled  on  direct  examtaiatlon  that  these  27,000 
tons  of  rails  were  75-pound  rails,  yet  on  cross- 
examination  he  testified  that  they  were  80- 
pound  rails.  The  witness  further  testified 
that  It  would  take  6,200  pounds  of  spikes  to 
lay  a  mile  of  75-pound  rails;  that  it  woidd 
take  118  tons  of  75-pound  rails  to  lay  a  mile 
of  track;  tliat  It  would  take  1,550  track  bolts 
to  lay  a  mile  of  such  rails;  that  it  would  take 
775  angle  bars  to  lay  a  mile  of  such  rails; 
that  about  August  15,  1809,  the  market  price 
of  track  spikes  was  |2.66  per  100  pounds  (tbe 
contract  price  was  $1.48  per  100  pounds),  and 
that  the  market  price  at  that  time  of  track 
bolts  was  $3.20  per  100  pounds  (the  contract 
price  was  $1.09  per  1(K)  pounds).  The  plain- 
tiff's otiier  witness.  Miller,  testified  that  the 
market  price  of  angle  splices  at  that  time  was 
$2.25  per  100  pounds  (the  contract  price  was 
$1.05  per  100  pounds).  This  was  all  the  evi- 
dence adduced  by  the  plaintiff.  There  was  no 
evidence  bearing  upon  the  question  whether 
or  not  spikes,  bolts,  and  splices  of  the  kind 
and  size  specified  in  the  contract  could  be  used 
to  lay  80-pound  rails.  The  plaintiff  thereupon 
rested.  The  court  sustained  a  demurrer  to 
the  evidence,  and  Instructed  the  Jury  to  find 
for  the  defendant,  which  the  Jury  did,  and 
after  proper  steps  the  plaintiff  appealed. 

Wlnslow,  Babcock,  Strawn  &  Shaw,  for  ap- 
pellant   McKeighan  &  Watts,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
1.  The  first  point  discussed  by  counsel  Is 
whether  or  not  this  Is  a  unilateral  contract 
The  petition  sets  out  the  contract  alleges  that 
the  plaintiff  "performed  all  the  conditions  of 
said  agreement  on  Its  part,  and  did  during  the 
year  1899  buy,  and  did  durhig  the  year  1899 
lay,  39,000  tons  of  75-pound  rails,  and  was 
during  the  year  1899  ready  and  willing  to 
receive  at  Madison,  111.,  and  did  on  the  27th 
day  of  June,  1889,  demand  of  defendant,  and 
was  ready  to  pay  for,  tbe  remainder  of  said 
material  agreed  to  be  delivered  as  aforesaid 
by  defendant  during  the  year  1899,"  etc.  Un- 
der these  allegations  the  plaintiff  introduced 
in  evidence,  without  objection  by  the  defend- 
ant the  letter  from  the  plaintiff  to  the  de- 
fendant dated  June  27,  1899,  ordering  the 
defendant  to  deliver  all  the  articles  covered 
by  the  contract,  except  the  10,000  pounds  of 
splices  that  had  been  delivered  on  January 
18,  1899,  by  the  defendant  to  the  St  Louis, 
Peoria  &  Northern  Railroad  Company  by  di- 
rection of  the  plaintiff;  and  also  Introduced, 
without  objection  by  defendant,  the  defend- 
ant's answer  thereto,  dated  June  29th,  ac- 
knowledging receipt  of  tbe  order,  and  saying 
that,  owing  to  the  crowded  condition  of  the 
defendant's  mill,  the  order  could  not  be  filled 
before  60  days.  Upon  this  state  of  the  plead- 
ing and  upon  this  showing  of  fact  the  plain- 
tiff contends  that,  even  if  the  contract  was 
originally  unilateral.  It  ceased  to  be  so  after 
the  plaintiff  wrote  Its  letter  of  June  27th,  and 
after  tbe  defendant  wrote  Its  letter  of  June 
29th.    In  other  words,  that  those,  two  letters 
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constltnte  of  themselTea  a  good  and  binding 
contract,  eren  If  the  original  contract  'was 
unilateral;  and  that  the  correspondence  and 
the  original  contract,  even  treating  It  as  only 
a  memorandum,  when  taken  together,  make  a 
"well-rounded  and  complete  contract"  The 
petition  is  very  skillfully  drawn.  It  will  be 
observed  that  the  only  reference  thoreln  to 
the  plalntltTs  letter  of  June  27th  Is  In  the 
averment  as  to  performance  and  readiness  to 
perform  the  contract  on  Its  part.  This  might 
be  taken  as  an  Imperfect  statement  of  a  cause 
of  action  arising  to  the  plalntifT  out  of  the 
original  contract,  said  to  be  unilateral,  taken 
In  combination  with  the  letters  of  June  27tta 
and  June  29th,  thus  making  a  "well-rounded 
and  complete  contract,"  and  thus  the  petition 
might  have  been  held  sufficient  If' the  plain- 
tlflt  had  recovered  a  judgment;  bat,  conced- 
ing such  to  be  the  Intention  of  the  pleader, 
the  petition  could  hardly  have  withstood  ap- 
propriate attack  upon  it  upon  such  a  con- 
struction of  the  intention  of  the  pleader. 
However,  it  Is  unnecessary  to  proceed  further 
along  these  lines,  for  the  reason  that  the  de- 
fendant made  no  objection  to  the  introduc- 
tion of  the  letters  of  June  27th  and  29th  as 
for  a  variance,  and  therefore  the  legal  effect 
of  the  original  contract  or  memorandum  and 
of  those  letters  alone  remains  to  be  consid- 
ered. To  make  a  contract  unilateral,  and 
therefore  void.  It  Is  essential  that  there  should 
be  no  mutuality  of  obligation;  that  only  one 
party  thereto  should  be  bound  thereby.  In 
speaking  of  such  contracts,  this  court.  In  Lew- 
is V.  Insurance  Co.,  61  Mo.,  loc.  cit.  538,  per 
Wagner,  J.,  said:  "It  very  frequenOy  hap- 
pens that  contracts  on  their  face  and  by  their 
express  terms  appear  to  be  obligatory  on  one 
party  only;  but  In  such  cases.  If  It  be  mani- 
fest that  It  was  the  Intention  of  the  parties, 
and  the  consideration  upon  which  one  party 
asanmed  an  express  obligation,  that  there 
should  be  a  corresponding  and  correlative  ob- 
ligation on  the  other  party,  such  correspond- 
ing and  correlative  obligation  will  be  implied, 
—as,  if  the  act  to  be  done  by  the  party  bind- 
ing himself  can  only  be  done  upon  a  corre- 
sponding act  being  done  or  allowed  by  the 
other  party,  an  obligation  by  the  latter  to  do 
or  allow  to  be  done  the  act  or  things  neces- 
sary for  the  completion  of  the  contract  will 
be  necessarily  Implied.  Pordage  v.  Cole,  1 
Saund.  8191;  Churchward  v.  Reg.,  6  Best  * 
S.  807;  Black  v.  Woodrow,  39  Md.  194."  In 
that  case  it  was  objected  that  the  contract 
was  unilateral,  because  It  bound  the  plaintiff 
to  give  his  exclusive  services  to  the  defend- 
ant for  a  term  of  five  years,  but  it  did  not 
expressly  bind  the  defendant  to  continue  in 
business  during  the  whole  term,  and  that  In 
fact  the  defendant  had  failed  In  business  be- 
fore the  end  of  that  time.  But  this  court 
snid:  "When  the  plaintiff  bound  himself  to 
give  bis  exclusive  services  to  the  defendant 
for  the  period  of  Ave  years,  there  was  a  cor- 
relative and  corresponding  obligation  upon 
the  part  of  the  defendant  to  give  blm  employ- 


ment, and  to  allow  him  to  pursue  and  execute 
the  terms  of  the  contract  This  waa  mani- 
festly the  intention  of  the  parties.  The  de- 
fendant's Insolvency  or  Inability  furnished  no 
excuse  for  its  breach  of  the  contract  Had  It 
desired  to  be  exempted  from  liability  in  such 
an  event  it  should  have  stipulated  for  the 
exemption  upon  the  happenhig  of  the  contin- 
gency." In.  Glover  ▼.  Henderson,  120  Mo., 
loc.  cIt.  378,  25  S.  W.  178,  41  Am.  St  Rep. 
695,  this  court,  per  Black,  J.,  said:  "Al- 
though a  contract  on  its  face  and  by  ita  terms 
appears  to  be  obligatory  on  one  party  only, 
yet.  If  It  was  the  manifest  Intention  of  the 
parties  that  there  should  be  a  correlative  ob- 
ligation on  the  other  porty,  the  law  will  imply 
such  obligation.  Lewis  v.  Insurance  Co.,  61 
Mo.  534.  But,  as  said  in  Churchward  v. 
Reg.,  L.  R.  1  Q.  B.,  at  side  page  195,  'Where 
a  contract  is  silent,  the  court  or  Jury  who 
are  called  upon  to  Imply  an  obligation  on  the 
other  side  which  does  not  appear  in  the  terms 
of  the  contract  must  take  great  care  that  they 
do  not  make  the  contract  speak  •  *  • 
contrary  to  what  •  •  •  was  the  intention 
of  the  parties.'  The  question,  after  all.  Is 
one  of  Intention,  to  be  gathered  from  the  tenor 
and  all  the  terms  of  the  contract  considered 
in  the  light  of  the  subject-matter  of  which 
the  contract  treats."  To  the  same  effect  Is 
the  case  of  Kennedy  t.  Slemers,  120  Mo.  73, 
25  S.  W.  512.  Unilateral  contracts  mean  con- 
tracts that  lack  mutuality.  "Mutuality  of 
contracts  means  an  obligation  must  rest  upon 
each  party  to  do  or  permit  to  be  done  some- 
thing in  consideration  of  the  act  or  promise 
of  the  other;  that  is,  neither  party  is  bound 
unless  both  are  bound."  7  Am.  &  Ebg.  Elnc. 
Law  (2d  Ed.)  p.  114,  and  cases  in  notes.  But 
while  this  is  true,  it  is  likewise  true  that 
"want  of  mntuality  in  the  inception  of  a 
contract  may  be  remedied  by  the  subsequent 
conduct  of  the  parties,  or  by  the  execution 
of  the  agreement."  7  Am.  &  Eng.  Enc.  Law 
<2d  Ed.)  p.  115,  citing,  hiter  alia.  Storm  v. 
U.  S.,  94  U.  S.  76,  24  L.  Ed.  42,  wherein  It 
is  said:  "Agreements  are  frequently  mads 
which  are  not  in  a  certain  sense,  binding  on 
both  sides  at  the  time  when  executed,  and  in 
which  the  whole  duty  to  be  performed  rests 
primarily  with  one  of  the  contracting  parties. 
•  •  *  Cases  often  arise  where  the  agree- 
ment consists  of  mutual  promises,  the  one 
promise  being  the  consideration  for  the  otber; 
and  it  has  never  been  seriously  questioned 
that  such  an  agreement  is  valid,  and  that  the 
parties  are  bound  to  fulfill  their  respective  ob- 
ligations." Measured  by  this  legal  rule,  the 
original  contract  memorandum,  or  whatever 
it  may  be  called,  dated  December  9,  1S9S, 
even  If  It  was  a  unilateral  contract  originally 
ripened  Into  a  full  and  binding  contract  by 
reason  of  the  plaintiff's  letter  of  .Tune  2Tth 
and  the  defendants'  answer  of  June  29th.  In 
fact,  those  two  letters  were  ample  by  them- 
selves to  constitute  a  contract,  except  as  to 
the  amounts  and  prices  of  the  spikes,  bolts, 
and  splices  to  be  furnished  juid  paid  tor;  and 
.yitized  by  VjOL. 


Mo.) 


LACLBDE  CONSTEUCTION  CO.  ▼.  TUDOB  IRON  WORKa 


889 


tbe  reference  to  the  paper,  contract,  memo- 
randum, or  whaterer  It  migbt  be  called  of 
December  9,  1808,  supplied  whatever  of  un- 
ocrtalnty  there  might  otherwise  have  been  in 
this  regard.  Thereafter  there  was  no  longer 
807  lack  of  mutuality,  whatever  there  may 
have  been  prior  thereto.  Thereafter  there 
were  mutual  promises,  reciprocal  and  correla- 
tive obllgatlona,  sufficient  to  satisfy  ev«a  tbe 
most  exacting  or  critical  analysis.  Thereof t- 
o'  there  was  no  room  to  claim  that  the  con- 
tract was  unilateral. 

The  matter  might  be  put  to  rest  with  this, 
but,  for  fear  of  bdng  misunderstood.  It  Is 
proper  to  say  that,  even  without  the  letters 
of  June  27th  and  29th,  and  viewed  only  by 
Its  own  terms,  the  contract  of  December  9, 
18S8,  was  a  valid  and  binding  contract,  and 
was  not  unilateral.  Reduced  to  plain,  every 
day  English,  the  contract  of  December  9, 
18^,  obligated  the  defendant  to  furnish  to 
the  platntUC,  as  ordered,  during  the  year  1809, 
at  the  prices  specified,  sufficient  track  fasten- 
ings for  3,900  tons  75-pound  rails,  provided, 
however,  that  the  defendant  was  only  obli- 
gated to  furnish  fastenings  (within  the  limit 
spedfled)  for  such  rails  as  the  plaintiff  might 
buy  or  lay  during  the  year.  Thus,  If  the 
plaintiff  neither  bought  nor  laid  any  such 
rails,  tbe  defendant  was  not  obligated  to  fur- 
nish any  such  fastenings.  In  other  words, 
the  defendant  was  not  obligated  to  furnish 
any  fastenings  until  the  plaintiff  had  first 
bought  or  laid  such  rails,  and  then  only  suffi- 
cient fastenings  to  lay  such,  as  much,  or  as 
many  such  rails  as  the  plaintiff  had  previously 
bought  and  was  prepared  to  lay,  and  in  good 
faith  Intended  to  lay.  So  there  were  not  only 
mutnal  promises  and  obligations,  but  the  ob- 
ligations resting  upon  the  plaintiff  were  the 
primary  obligations,  which  had  to  be  per- 
formed before  the  defendant  was  obligated 
to  do  anything.  Therefore  there  was  mutuali- 
ty of  obligation,  and  the  contract  was  not 
nnilateral,  and  hence  It  was  binding,  and  not 
void. 

2.  The  next  question  is  whether,  under  the 
petition  and  the  proofs,  the  plaintiff  made  out 
a  prima  facie  case  of  a  breach  of  tbe  con- 
tract hereinbefore  held  to  be  a  binding  con- 
tract The  petition  alleges  that  the  plaintiff 
performed  its  part  of  the  contract,  "and  did 
during  the  year  1899  buy,  and  did  during  the 
year  1809  Uy,  30,000  tons  of  75-pound  rails." 
The  proof  wholly  falls  to  suppwrt  this  aver- 
ment The  proof  does  not  show  that  the 
plaintiff  either  bought  or  laid  a  single  pound 
of  75-ponnd  rails  during  the  year  1809.  The 
wItDesa  for  plaintiff  stated  on  his  direct  (ex- 
amination that  late  hi  1898  or  early  In  1899 
the  plaintiff  agreed  to  buy  from  the  Illinois 
8t«el  Company  19,000  tons  of  75-pound  rails, 
with  tn  option  for  8,000  tons  more;  that  the 
St  Lonis,  Peoria  &  Nortliern  Railroad  Com- 
pany bad  on  band  on  December  9,  1898,  from 
10,000  to  12,000  tons  of  rails  (it  is  not  stated 
whether  or  not  they  were  75-pound  rails); 
that  by  the  1st  ot  July  or  August  1889,  the 


Illinois  Steel  Company  delivered  to  the  plain- 
tiff 3,000  or  4,000  tons  of  the  rails  contracted 
for,  and  delivered  about  90  per  cent  of  the 
whole  27,000  tons  during  the  fall  of  1899,  and 
that  the  plaintiff  company  did  "much  work" 
for  the  St  Louis,  Peoria  &  Northern  Railroad 
Company  since  June,  1899.  But  the  same 
witness  on  cross-examination  admitted  that 
the  rails  covered  by  the  contract  with  the  Illi- 
nois Steel  Company  were  80-pound  rails,  and 
not  75-pound  rails,  and  further  admitted  that 
the  plaintiff  had  only  laid  about  a  mile  of 
rails  for  tbe  St  Louis,  Peoria  &  Northern 
Railroad  Company  since  June  1,  1890.  And 
there  Is  no  pretense  that  the  plaintiff  at  any 
time  laid,  or  ever  intended  to  lay,  any  rails 
for  any  other  company  except  the  St  Louis, 
Peoria  &  Northern  Ralhxiad  Company.  In 
fact,  it  Bufficientiy  appears  that  the  plaintiff 
company  Is  a  construction  company  organized 
solely  for  the  purpose  of  building  certain  ad- 
ditions to  tbe  St.  IjouIs,  Peoria  &  Northern 
Railroad  Company.  It  follows,  therefore, 
from  either  hyimthesis  that  may  be  selected 
as  the  true  premise,  that  the  plaintiff  wholly 
failed  to  prove  the  averments  of  the  petition, 
and  likewise  failed  to  prove  that  the  plaintiff 
performed  the  primary  obligations  resting  up- 
(Mi  It  under  the  contract,  and  which  was  a 
condition  precedent  to  any  liability  of  the  de- 
fendant under  tbe  contract.  Or,  more  plainly 
stated,  the  proof  that  the  plaintiff  had  bought 
and  laid  or  bought  or  laid  27,000  tons  of  75- 
pound  rails  during  1890  would  not  sustain 
tbe  averments  of  tbe  petition  that  it  had 
bought  and  laid  39,000  tons  of  75-pound  rails 
during  1899,  and  therefore  such  proof  under 
such  averments  would  not  entitle  the  plain- 
tiff to  recover  at  all.  So,  even  under  tbe 
most  favorable  view  for  the  plaintiff  that 
could  be  taken  of  the  case,  the  plaintiff  failed 
to  make  out  a  case  for  the  Jury.  But  how 
much  more  true  is  it  when  we  consider  that 
the  real  proof  shows  that  the  plaintiff  never 
bought  an  ounce  of  75-pound  rails,  or  laid 
any  such,  in  1899,  or,  for  that  matter,  that 
the  plaintiff  owned  any  such  rails  during  that 
time,  but,  on  the  contrary,  that  all  of  the 
27,000  tons  of  rails  covered  by  tbe  contract 
with  tbe  Illinois  Steel  Company  were  80- 
ponnd  rails.  Proof  of  tbe  purchase  of  27,000 
tons  of  80-pound  rails  would  not  warrant  a 
Judgment  under  a  petition  charging  that 
plaintiff  bought  and  laid  39,000  tons  of  75- 
pound  rails.  This  leaves  out  of  consideration 
tbe  fact  that  the  proof  shows  that  the  plain- 
tiff only  laid  about  a  mile  of  any  kind  of  rails 
after  June  1,  1800.  Parties  cannot  come  into 
court  pleadhig  a  particular,  express  contract, 
and  claiming  a  breach  thereof,  and  then  re- 
cover upon  proof  of  a  different  cause  of  ac- 
tion. They  must  stand  or  fall  upon  tbe  cause 
of  action  pleaded.  Cole  v.  Armour,  154  Mo., 
loc.  cit  350,  55  S.  W.  476.  Ever  since,  and 
even  before,  Clements  v.  Yeates,  69  Mo.  623, 
It  has  been  the  rule  In  this  state  that,  not- 
withstanding the  elasticity  of  the  Code,  If  the 
action  is  upon  a  special  contract,  tbe  plaintiff 
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must  recover  upon  proof  of  tbe  contract  as 
laid,  or  be  cannot  recover  at  all;  and  this 
has  always  been  tbe  law  under  all  Bystems 
of  Jurisprudence  tbat  are  based  upon  tbe  Eng- 
Itsb  common  law.  To  parry  tbe  annlbllating 
eftect  of  tbis  rule,  tbe  plaintiff  contends  tbat 
tbe  petition  stated  a  good  cause  of  action  with- 
out tbe  allegation  tbat  tbe  plaintiff  bougbt 
and  laid  30,000  tons  of  75-pound  rails  during 
the  year  1S99,  and  therefore  tbat  allegation 
l8  mere  surplusage.  In  support  of  this  posi- 
tion tbe  plaintiff  cites  and  relies  on  Oannon 
▼.  OasUgbt  Co.,  14S  Mo.  611,  46  S.  W.  968,  47 
S.  W.  007,  43  L.  R.  A.  606,  Knor  Co.  v.  Gfog- 
gin,  106  Mo.  182,  16  8.  W.  684,  and  Radcllffe 
T.  Railway  Co.,  90  Mo.  134,  2  S.  W.  277. 
The  rule  of  law  laid  down  in  those  cases  Is 
that  a  plaintiff  need  not  prove  all  he  avers, 
if  what  he  proves  supports  enough  averments 
to  constitute  a  cause  of  action.  But  while 
this  is  undoubtedly  tbe  law  in  this  state.  It 
does  not  relieve  tbe  plaintiff's  dilemma;  for, 
if  those  averments  claimed  to  be  surplusage 
be«llminated  from  tbe  petition,  there  will  not 
remain  sufficient  averments  in  tbe  petition  to 
constitute  a  cause  of  action.  Without  those 
averments,  the  petition  would  simply  state  tbe 
contract,  tbe  performance  by  the  plaintiff  of 
its  terms,  and  tbe  breach  of  contract  by  the 
defendant.  Now,  tbe  terms  of  the  contract 
to  be  performed  by  the  plaintiff,  before  any 
liability  could  attach  to  the  defendant  are 
not  fixed,  certain,  and  definite,  but  are  flexi- 
ble, elastic,  uncertain;  tbat  is,  tbe  contract 
does  not  obligate  plaintiff  to  buy  or  lay  39,- 
000  tons  of  T5-pound  rails,  nor  does  It  require 
it  to  buy  or  lay  any  quantity  less  than  tbat 
amount,  or  In  fact  any  rails  whatever.  The 
defendant  is  not  bound  to  furnish  any  fasten- 
ings until  the  plaintiff  first  buys  or  lays  some 
such  rails,  and  then  only  sufficient  fastenings 
to  lay  such  rails  as  tbe  plaintiff  bad  pre- 
viously iMUgbt  or  laid.  So  a  general  allega- 
tion tbat  tbe  plaintiff  performed  all  tbe  terms 
of  tbe  contract  to  be  performed  by  it  would 
not  state  a  cause  of  action,  because  it  would 
not  show  how  many  such  rails  the  plaintiff 
bougbt  or  laid,  and,  as  tbe  defendant  was  only 
bound  to  furnish  fastenings  for  as  many  such 
rails  as  tbe  plaintiff  bougbt  or  laid,  such  gen- 
eral allegation  would  not  afford  a  predicate 
for  a  liability  of  the  defendant  to  pay  any- 
thing. To  constitute  a  good  cause  of  action, 
it  was  necessary  for  the  plaintiff  to  aver  bow 
many  such  rails  it  bougbt  or  laid.  Tbe  plead- 
er recognized  this,  and  complied  with  the 
rules  of  pleading.  Tbe  petition,  therefore,  as 
drawn,  contains  only  necessary  averments, 
and  there  is  no  surplusage.  The  trouble  does 
not  lie  with  tbe  pleading,  but  in  the  total  fail- 
ure of  the  proof  to  support  tbe  necessary  aver- 
ments of  tbe  i)etition. 

Tbe  plaintiff,  however,  contends  that  tbe 
words,  "sufficient  track  fastenings  for  39,000 
tons  751b.  rails,"  employed  in  the  contract, 
are  words  of  measurement,  and  not  descrip- 
tive words  of  tbe  liind  of  rails  the  plaintiff 
was  to  lay.    In  other  words,  that  the  plaintiff 


was  not  obligated  to  lay  75-pound  rails,  80- 
pound  rails,  or  rails  of  any  particular  weight, 
but  that  It  was  entitled  to  demand  from  the 
defendant  "sufficient"— meaning  "enougli," 
"adequate,"  or  "ample" — splices,  bolts,  and 
splices  to  lay  89,000  tons  of  75-pound  rails, 
and  that  when  It  received  tbat  quantity  the 
plaintiff  could  use  them  as  It  pleased  for  lay- 
ing rails  of  any  weight  whatever.  Two  all- 
sufficient  answers  at  once  suggest  themselves 
to  this  contention:  First,  the  petition  is  not 
framed  upon  any  such  idea  or  theory  as  tbis, 
but,  on  tbe  contrary,  It  alleges  that  the  plain- 
tiff bad  laid  39,000  tons  of  75-pound  rails,  and 
therefore  there  Is  no  room  in  this  case  for 
such  a  construction  of  tbe  contract  aa  tbat 
attempted;  and,  second,  even  if  tbat  be  tbe 
proper  construction  of  the  contract,  tbe  pri- 
mary duty  is  cast  by  tbe  contract  upon  the 
plaintiff  to  buy  or  lay  some  kind  of  rails, 
and  only  requires  the  defendant  to  fornish 
sufficient  fastenings  to  lay  tbe  rails  actually 
bongbt  or  laid,  and  it  is  nowhere  alleged  or 
proved  that  the  plaintiff  bougbt  or  laid  rails 
of  any  other  weight  than  75  pounds  which 
would  require  the  quantity  of  fastenings  suf- 
ficient to  lay  39,000  tons  of  75-pound  rails. 
Hence  the  petition  and  proof  are  both  Insuffi- 
cient to  authorize  a  recovery  in  this  case  even 
upon  this  theory  tbat  tbe  quoted  words  of  the 
contract  are  words  of  measurement,  and  not 
of  description. 

Finally,  it  Is  contended  tbat  the  fastenings 
contemplated  by  the  contract  must  not  be 
treated  as  an  entirety,  but  tbat  the  contract 
Is  In  at  least  two  different  parts,— that  is, 
that  the  contract  requires  tbe  defendant  to 
furnish  the  plaintiff  sufficient  spikes  and  traits 
to  lay  all  tbe  rails  tbe  plaintiff  may  buy  or 
lay  up  to  30,000  tons  of  75-pound  rails,  and 
separately  and  Independently  of  this  obliga- 
tion tbe  contract  requires  the  defendant  to 
furnish  the  plaintiff  "angle  splices  sufficient 
for  100  miles  of  761b.  rails,"  which  would  re- 
quire 77,500  splices;  and  tbe  plabitiff  shows 
tbat  by  tbis  was  meant  24-pound  angle  spli- 
ces; that  tbe  defendant  bad  furnisbed  the  8t 
IiOUis,  Feoria  &  Northern  Railroad  Company 
81,760  such  splices,  which  would  leave  45,750 
of  such  splices  to  be  delivered,  and  tbat  the 
contract  price  therefor  was  |1.05  per  100 
pounds,  and  tbe  market  price  thereof  in  Au- 
gust, 1899,  when  the  alleged  breach  of  con- 
tract occurred,  was  $2.25  per  100  pounds;  and 
therefore  it  Is  contended  that  the  plaintiff  was 
entitled  to  recover  this  difference,  without  re- 
gard to  whether  it  was  entitled  to  recover  for 
tbe  failure  to  furnish  the  spikes  and  bolts  or 
not  In  support  of  this  contention  the  plain- 
tiff shows  that  39,000  tons  of  75-pound  rails 
would  lay  about  300  miles  of  track,  and  tbat 
the  contract  required  tbe  defendant  to  furnish 
spikes  and  bolts  to  lay  300  miles  of  such  rail, 
whereas  tbe  contract  only  required  tbe  de- 
fendant to  furnish  sufficient  angle  splices  to 
lay  100  miles  of  75-pound  rails.  Again  the 
same  answer  as  before  presents  Itself,— the 
petition  is  not  framed  upon^is  theory.  But. 
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tilde  from  fhls,  the  contention  is  untenable. 
Because  the  contract  calls  for  sufficient  spikes 
«Dd  bolts  to  lay  300  miles  of  75-pound  rails 
and  for  only  enough  angle  splices  to  lay  100 
miles  of  ancta  rail,  the  contract  is  not,  there- 
fore, in  two  parts,  or  any  the  less  an  entire 
contract  Non  constat  that  the  plaintiff  al- 
ready had  on  hand,  or  bad  elsewhere  arranged 
to  get,  enough  other  angle  splices  to  lay  the 
other  200  miles  of  such  rail.  The  plalntifC 
says— and,  very  likely,  properly  says— that  the 
reason  the  defendant  did  not  live  up  to  its 
cwtiact  was  because  the  price  of  the  fasten- 
ings Increased  in  value  over  100  per  cent. 
The  record  shows  that  in  March  the  defend- 
ant was  anxious  to  furnish  the  fastenings, 
bat  tbe  plaintiff  said  It  would  not  need  any 
betcm  June.  Again  in  May  the  defendant 
was  urgent  to  d^ver  the  fastenings,  but  tbe 
plabitlff  was  not  ready  for  them.  In  June 
tlie  plaintiff  ordered  all  tbe  fastenings,  al- 
tbongb  it  had  not  performed  tbe  conditions 
precedent  devolved  upon  it  by  the  contract, 
and  had  not  purchased,  and  was  not  in  good 
(aith  ready  to  lay,  and  tn  fact  never  after- 
waida  hdd,  an  amount  or  quantity  of  rails 
which  required  any  such  amount  of  fasten- 
ings. 8acb  being  the  character  of  tbe  contro- 
versy, it  is  but  right  and  proper  to  apply  the 
strict  letter  of  tbe  law  to  the  case,  and  give 
to  each  party  only  its  cold,  absolute  rights 
imdef  tbe  law.  Thus  applied,  tbe  plaintiff 
teiled  to  make  out  a  case  that  entitled  it  to 
go  to  tbe  Jury,  and  therefcare  the  circuit  court 
properly  directed  a  verdict  for  tbe  defendant. 
The  Judgment  of  tbe  circuit  court  is  right, 
and  is  affirmed.    All  concur. 


STAGO  T.   EDWARD   WESTERN   TEA   & 
SPICE  CO. 

(Snpreme  Court  of  Missouri,   Division  No.  2. 
June  30,  1902.) 

SERVANT— INJUKIES—NEGLiaENCE—SCOPB    OF 
EMPLOTHBNT— ASSUMED    RISK— PLEADING. 

1.  A  city  ordinance  providing  that  users  of 
all  power  elevators  shonld  employ  competent 
perEODs  to  operate  the  same,  and  that  when- 
ever it  should  become  evident  to  the  Inspectors 
that  any  elevator  operators  were  incompetent, 
the  users,  on  notification  thereof,  should  re- 
place snob  operators  with  qnalified  ones,  did 
not  apply  to  a  case  where  one  using  an  eleva- 
tor in  bis  place  of  business  employed  no  partic- 
olar  person  to  operate  it,  and  a  servant,  while 
attempting  to  raise  the  elevator  from  one  floor 
(0  another,  was  killed,  by  being  caught  between 
the  ascending  automatic  safety  gate  and  the 
ceiling. 

2.  In  an  action  for  death  the  petition  alleged 
that  deceased  was  manager  of  all  defendant's 
bnsiness  save  that  condncted  directly  from  the 
ofllce;  that  the  elevator  in  defendant's  estal>- 
iisbment  was  not  provided  witli  an  operator; 
that  deceased  attempted  to  raise  the  elevator 
from  one  floor  to  another  by  pulling  on  the 
<^abie  rope,  as  was  tbe  custom,  when  the  ele- 
vator suddenly  shot  upward,  and,  the  auto- 
oiatic  Hifety  gate,  beside  which  deceased  was 
Manding,  also  ascending,  he  was  caught  by  the 
(ate  under  tbe  arm,  sustaining  injuries  from 
which  he  died.  There  was  no  allesntion  that 
deceased  was  oigaged  in  the  master's  business. 


Beld  bad  on  demurrer  for  not  showing  that  de- 
ceased was  acting  within  the  scope  of  his  em- 
ployment. 

8.  An  allegation  in  tbe  petition  that  deceased 
was  not  cognizant  of  all  the  dangers  of  tbe 
elevator  did  not  negative  a  knowledge  of  the 
working  of  the  antomatic  gate. 

4.  Deceased  assumed  the  risk  of  injury  from 
the  gate. 

Appeal  from  Bt  Louis  circuit  court;  Sei- 
dell P.  Spencer,  Judge. 

Action  for  wrongful  death  by  Zenia  Stagg 
against  tbe  Edward  Western  Tea  &  Spice 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

This  is  an  appeal  from  a  Judgment  of  the 
circuit  coiurt  of  the  city  of  St  Louis  sustain- 
ing a  demurrer  to  plaintiff's  amended  peti- 
tion. Plaintiff  declined  to  amend,  and  final 
judgment  was  rendered  for  defendant,  and 
plaintiff  appeals. 

The  amended  itetition,  omitting  caption.  Is 
in  these  words:  "Plaintiff,  for  cause  of  ac- 
tion, states  that  she  Is  a  citizen  and  resident 
of  tbe  city  of  St.  Louis  and  State  of  Missou- 
ri, and  is  tbe  widow  of  Warren  L.  Stagg, 
who  departed  this  life  in  said  city  on  tbe 
13tb  day  of  July.  1898;  that  defendant  is  a 
business  corporation  organized  and  existing 
under  tbe  laws  of  the  state  of  Missouri,  and 
engaged  in  manufacturing  and  handling  fla- 
voring extracts,  spices,  etc.;  that  at  tbe  time 
hereinafter  mentioned  defendant  was  tbe  oc- 
cupant of  a  certain  six-story  building  and 
premises,  with  tbe  appurtenances  thereto  be- 
longing, known  as  No.  10  Cupples  Block, 
and  situated  at  tbe  southwest  comer  of 
Tenth  street  and  Clark  avenue,  in  tbe  city  of 
St  Louis,  which  btiilding  was  at  said  time 
occupied  by  defendant  as  its  principal  place 
of  business  in  tbe  said  city  of  St  Louis. 
Plaintiff  states  tliat  in  said  building  there 
was  on  tbe  13tb  day  of  July,  1886,  a  certain 
power  elevator  from  tbe  cellar  to  tbe  top 
floor  thereof,  and  used  by  defendant  in  the 
conduct  of  its  said  business.  Plaintiff  fur- 
ther states  that  at  tbe  said  time  there  was  in 
force  in  tbe  said  city  of  St  Louis  an  ordi- 
nance, luiown  as  'Section  1669  of  the  Revised 
Ordinances  of  the  City  of  St  Louis,  1892,' 
which  provided  as  follows:  The  users  of  all 
power  elevators  shall  employ  a  competent 
person  to  operate  and  run  tbe  same,  who 
shall  have  a  proper  knowledge  of  all  the 
parts  of  tbe  machinery  for  tbe  working  of 
tbe  elevator  of  which  be  may  have  charge, 
and  who  shall  not  be  less  than  sixteen  yean 
of  age,  and  of  industrious  and  sobw  habits. 
Whenever  it  shall  become  evident  to  tbe  in- 
spector of  boilers  and  elevators  that  any  per- 
son employed  in  tbe  above  capacity  is  incom- 
petent or  untrustworthy,  he  shall  notify  tbe 
users  of  said  elevator,  who  shall  at  once  re- 
place tbe  incompetent  employ^  with  a  quali- 
fied operator.*  Plaintiff  further  states  that 
under  said  ordinance  it  became  and  was  tbe 
duty  of  the  said  defendant  to  employ  a  com- 
petent person  to  operate  and  run  said  ele- 
vator, who  bad  a  proper  knowledge  of  all  tbe 
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parts  of  tb«  machinery  for  the  working  of 
tbe  said  eleyator,  and  who  waB  not  less  than 
sixteen  years  of  age,  and  of  industrious  and 
sober  habits;  yet  that  defendant,  not  regard- 
ing its  said  duty,  and  while  It  was  so  using 
said  elevator,  to  wit,  on  the  9th  day  of  July, 
1898,  wrongfully  and  negligently  suffered 
said  elevator  to  be  run  and  operated  without 
the  employment  of  a  competent  person  to  op- 
erate and  run  same,  who  had  a  proper  knowl- 
edge of  all  the  parts  of  the  machinery  for  the 
working  of  said  elevator,  and  who  was  not 
less  than  sixteen  years  of  age,  and  of  Indus- 
trious and  sober  habits,  as  requhred  by  said 
ordinance.  Plaintiff  further  states  that  the 
shaft  or  well  hole  In  which  said  elevator  was 
run  was  partitioned  from  each  of  the  various 
floors  of  the  said  building  by  means  of  a  so- 
called  'safety  elevator  gate,'  which  consisted 
of  an  automatic  sliding  gate,  about  three  feet 
In  height  and  five  feet  in  length,  which  moved 
in  grooves  fitted  to  receive  It  on  either  side 
of  the  entrance  to  said  shaft,  and  which 
gates  were  raised  from  tbe  floor  to  the  ceil- 
ing of  each  story  automatically  whenever  the 
elevator  passed  one  floor  to  the  next,  drop- 
ping again  into  position  as  the  elevator  con- 
tinued Its  ascent,  and  such  gate  was  so  rais- 
ed with  the  same  velocity  and  force  as  the 
moving  elevator;  that,  In  order  for  a  person 
standing  on  any  floor  to  raise  the  elevator, 
it  was  necessary  to  reach  out  with  the  arm, 
ova  the  top  of  said  gate,  hito  the  comer  of 
said  elevator  shaft,  a  distance  of  about  three 
feet,  and  pull  the  wire  cable  rope  by  means 
of  which  said  elevator  was  run  and  operated; 
and  that,  owing  to  the  position  which  a  per- 
son 80  attempting  to  raise  the  elevator  neces- 
sarily assumed,  and  the  great  difficulty  and 
uncertainty  in  regulating  the  speed  thereof, 
he  was  placed  in  great  Jeopardy  by  reason  of 
the  moveable  gate  over  which  his  arm  ex- 
tended In  raising  or  controlling  the  move- 
ment of  said  elevator.  Plaintiff  further 
states  that  the  deceased,  Warren  L.  Stagg, 
was  at  the  time  hereinafter  named  thirty- 
seven  years  of  age,  and  was  employed  by  de- 
fendant specially  to  take  charge  of  Its  manu- 
facturing department  of  flavoring  extracts, 
and  generally  to  have  supervision  over  all 
the  departments  of  said  business  other  than 
those  immediately  conducted  from  the  office 
of  said  business;  that  he  had  no  proper 
knowledge  of  all  the  parts  of  the  machinery 
for  the  working  of  the  said  elevator,  and  was 
ignorant  of  the  nature  and  extent  of  the 
danger  to  which  he  was  subjected  In  attempt- 
ing to  run  said  elevator;  that  on  or  about  the 
13th  day  of  July,  1898,  he  bdng  with  the 
president  of  the  defendant  upon  the  third 
floor  of  said  establishment,  and  desiring  to 
descend  to  the  first  floor  of  said  establish- 
ment, and  there  being  no  person  employed 
by  defendant  whose  special  duty  It  was  or 
who  had  charge  of  running  the  said  elevator, 
the  said  Warren  L.  Stagg,  as  he  was  per- 
mitted by  defendant,  and  was  accustomed 
with  the  knowledge  and  consent  of  defend- 


ant, and  was  required,  irtien  tie  dealred  to 
use  said  elevator,  to  do,  undertook  to  bring 
said  elevator  from  below  to  the  aald  third 
floor,  by  reaching  over  said  gate  and  pull- 
ing the  said  cable  rope,  when  the  said  le- 
vator shot  up  with  great  force  and  speed, 
causing  the  said  gate  to  move  upwards  wltli 
equal  force  and  speed,  which  gate  so  ascend- 
ing caught  the  said  Stagg  under  the  arm. 
and  carried  him  upwards  with  great  force 
and  violence  against  the  brick  partition  ex- 
tending over  the  entrance  of  said  elevator, 
and  between  It  and  the  said  gate,  and  then, 
dropping,  caused  the  said  Stagg  to  fall  onto 
the  said  third  floor,  and  thence  into  and  down 
the  said  elevator  well  to  tbe  cellar  of  the 
said  establishment,  whereby  he  sustained 
such  injuries  that  from  tbe  Injuries  then  and 
there  received  he  died.  Plaintiff  says  that 
the  death  of  the  said  Warren  L.  Stags  was 
the  direct  result  of  the  wrongful  and  negli- 
gent failure  of  the  defendant  to  comply  with 
the  provisions  of  the  aforesaid  ordinance. 
Plaintiff  says  that  by  the  death  of  her  said 
husband  she  has  lost  his  care,  maintenance, 
and  support,  and  has  had  cast  upon  her  tbe 
care  and  support  of  the  minor  children  of 
said  deceased,  to  her  damage  in  the  sum  of 
five  thousand  dollars,  for  which  plaintiff 
prays  Judgment  with  costs." 

The  demurrer  alleged  that  the  said  peti- 
tion did  not  state  facts  sufficient  to  constltate 
a  cause  of  action,  and  prayed  Judcment  for 
defendant 

W.  E.  Fiase  and  Percy  Werner,  for  appel- 
lant Seddon  &  Blair  and  Robert  A.  Holland. 
Jr.,  for  respondent 

OANnrr,  J.  (afta  stating  the  facts).  By 
reference  to  the  petition  it  wUl  be  obs»^ed 
that  it  alleges  that  defendant  is  a  business 
corporation  engaged  in  manufacturing  ex- 
tracts, spices,  etc.;  that  it  occupied  a  six- 
story  building;  that  in  said  building  there 
was  on  13tb  day  of  July,  1898,  a  certain  pow- 
er elevator  from  the  cellar  to  the  top  floor 
thereof,  and  used  by  defendant  in  the  conduct 
of  its  business.  The  construction  of  and  man- 
ner of  operating  the  elevator  is  thai  describ- 
ed. It  is  then  alleged  that  plaintiff's  hus- 
band "was  employed  by  defendant  specially 
to  take  charge  of  its  manufacturing  depart- 
ment of  flavoring  extracts,  and  generally  to 
have  supervision  over  all  the  departments  of 
said  business  other  than  those  Immediately 
conducted  from  tbe  office  of  said  business, 
and  was  Ignorant  of  the  nature  and  extent  of 
the  danger  to  which  he  was  subjected  in  at- 
tempting to  run  said  elevator;  that  on  or 
about  the  13th  of  July,  1898,  he,  being  with 
the  president  of  the  defendant  upon  the  third 
floor  of  said  establishment  and  desiring  to  de- 
scend to  the  first  floor,  and  there  being  no  per- 
son employed  by  defendant  whose  special  duty 
it  was  or  who  had  charge  of  mnnlng  said 
elevator,  her  said  husband,  as  he  was  per- 
mitted by  defendant  and  wjts  tequteed  whea 
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be  deab«d  to  nae  said  elevator,  ondertook  to 
bring  said  elevator  from  bdow  to  said  third 
floor  by  reaching  over  tbe  gate  and  palling 
ttae  cable  rope,  wtaoi  the  elevator  shot  np, 
and  the  antomatlc  gate,  also  ascending,  caught 
ber  husband  nnder  the  arm,  and  carried  him 
igainst  the  partition,  and  dropped  him  into 
said  elevator  well,  whereby  he  was  killed. 
It  Is  also  av«rred  that  defendant  had  not  on- 
ployed  an  operator  as  required  by  the  ordi- 
nance set  out  In  the  petition.  The  city  ordi- 
nance was  adopted  with  a  view  to  protect  pas- 
Kngera  and  employes  on  elevators  from 
dangers  likely  to  and  resulting  from  the  man- 
agement of  elevators  by  incompetoit  opor- 
atora,  and  provides  for  their  removal;  but  it 
la  obviona  from  reading  the  petition  that  the 
failure  to  have  a  competoit  operator  on  the 
defendant's  elevator  had  no  causal  connection 
with  the  killing  of  plalntHTs  husband.  Had 
dpfendant  employed  a  boy  nnder  the  requi- 
site age,  or  otherwise  incompetent  and  an 
accident  had  occurred  as  the  result  of  such 
incompetency,  then  the  argument  and  au- 
tborltiee  urged  by  plaintiff  to  the  effect  that 
a  failure  to  comply  with  the  requirements 
of  a  city  ordinance  constitutes  negligence  for 
which  one  Injured  because  of  such  failure 
may  recover  damages,  wonld  be  apposite; 
bat  where  no  operator  is  appointed,  and  no 
Injury  resnlte  from  operating  the  elevator  by 
defendant  or  its  agents,  the  ordinance  has 
DO  bearing  on  lae  case,  and  it  is  imnecessary 
to  discoas  the  power  of  the  city  to  pass  the 
aame.  Under  the  all^ations  of  the  petition 
Tlewed  in  their  most  favorable  light  for  plain- 
tiir,  tiie  failure  to  have  a  regular  operator  on 
defendant's  elevator  did  not  cause  or  contrib- 
tite  to  the  death  of  plaintifTs  nosband.  Plain- 
tUTs  husband  was  the  superintendent  of  the 
factory,  knew  there  was  no  operator,  and  un- 
dotook  to  move  it  himself,  without  being 
required  to  do  sa  it  la  perfectly  obvious  that 
the  elevator,  which  was  properly  constmcted 
and  adjusted,  and  standing  still  at  the  flrat 
floor,  and  fenced  in,  was  incapable  of  doing 
injmy  to  plaintiff's  husband;  and  no  injury 
was  wrought  by  It  until  set  in  motion  by 
plalntiirs  hnsband.  Following  the  i>etition 
further,  it  will  be  noted  that  there  is  no  al- 
legation of  any  defect  in  construction  or  fail, 
ure  to  repair,  no  Intervening  agency  of  any 
otber  servant  of  defendant,  no  unexpected  or 
DDORial  movonent  of  the  devator  when  start- 
ed as  it  was  by  plaintiff's  husoand,  and  no  al- 
legation that  there  was  no  other  way  of  de- 
(cending  to  the  first  floor.  We  are  thus 
broaght  to  the  true  cause  of  the  injury,— the 
act  of  plaintUTs  hnsband  in  raising  the  ele- 
vator bhnself.  We  have,  then,  a  case  where 
tbe  appliance  is  oitireiy  safe  when  properly 
opemted,  and  a  servant  whose  usual  employ- 
ment does  not  require  him  to  use  said  appli- 
ance volontarily  attempting  to  use  it  without 
>nr  allegation  that  in  ao  doing  he  waa  In  the 


discharge  of  any  duty  to  the  master.  Under 
these  clrcnmstancea  the  plaintlCTs  husband, 
the  general  superintendent  of  the  company,  at- 
tempted to  operate  this  elevator,  but  did  not 
withdraw  his  hand  and  arm  quick  enough, 
and  the  ascending  automatic  gate  caught  his 
arm,  and  forced  his  body  up  agahist  the  oell- 
ing,  and  dropped  it  into  the  well  of  the  ele- 
vator. How  can  the  master  be  charged  wllb 
negligence  upon  this  state  of  facts?  The  gen- 
eral rule  unquestionably  ia  that  the  master  Is 
not  liable  for  taijuries  to  his  servant  unless 
the  servant  was  at  the  time  In  the  perform- 
ance of  some  duty  for  which  he  was  em- 
ployed. Barry  v.  Railroad  Co.,  98  Mo.,  loc. 
clt  70,  11  S.  W.  308,  14  Am.  St  Rep.  610; 
Scbaub  V.  Raih-oad  Co.,  106  Mo.  74,  16  S.  W. 
024;  Felch  v.  Allen,  98  Mass.  S72.  Now,  this 
petition  Is  utterly  barren  of  any  allegation 
that  It  waa  the  duty  of  Mr.  Stagg  to  use  this 
elevator,  or  to  operate  it  or  that  his  busi- 
ness required  him  to  use  it  Indeed,  it  is 
not  even  charged  that  it  was  a  passenger 
elevator,  and  aeslgned  for  use  as  such;  and, 
if  a  servant  underiakes  to  nse  machinery  or 
Instrtmienta  for  purposes  for  which  they  were 
not  deslgneu  It  is  his  own  fault  or  folly  if 
harm  comes  from  It  Indeed,  there  are  few 
i  uaefal  appliances  which  will  not  cause  injury 
if  Improperly  need;  and  if  a  servant  with- 
out being  required  to  do  so  by  his  employ- 
ment endeavors  to  use  machinery  which  is 
entirely  safe  In  the  hands  of  those  competent 
to  manage  and  control  It  but  of  which  be  is 
ignorant  he  cannot  call  upon  the  master  to 
respond  if  he  is  thereby  injured,  upon  the 
plainest  principles  of  justice  and  right  To 
make  the  master  liable,  the  servant  must 
have  been  within  ine  scope  of  his  employment 
by  the  master,  and  required  to  use  the  appli- 
ance. But  there  Is  another  view,  which  we 
think  is  equally  fatal  to  plaintiff's  recovery. 
Ine  servant  in  this  case  was  the  general  su- 
perlntenuent  By  virtue  of  his  employment 
he  was  bound  to  be  apprised  of  the  failure  to 
have  an  operator  on  the  elevator.  He  knew 
the  way  In  which  the  eievatcr  was  operated. 
It  is  not  pretended  uiat  ne  did  not  know  that 
when  the  elevator  ascended  the  automatic 
gate  would  necessarily  ascend,  and  the  risk 
of  the  gate  catching  his  arm  was  apparent 
and  obvious,  it  required  no  peculiar  knowl- 
edge to  understand  this  action  of  the  gate, 
and  when  he  attempted  to  do  It  he  assumed 
the  risk,— one  that  in  his  case  was  voluntary 
and  unnecessary,— and  the  master  was  not 
liable  for  the  consequences.  The  allegation 
that  he  was  not  cognizant  of  all  the  dangers 
of  the  appliance  does  not  negative  a  knowl- 
edge of  the  working  of  tbe  automatic  gate, 
which  was  self-evident  to  any  ordinary.  In- 
telligent man. 

The  circuit  court  correctly  held  that  the  pe- 
tition did  not  state  a  cause  of  action,  and  its 
judgment  is  affirmed.    All  concur. 
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MABRBT  T.  CAFE  GIRARDEAU  &  JAOK- 

SaN  GRAVEL  ROAD  C50. 

(Coort  of  Appeals  at  St.  Looia,  Mo.    Feb.  25, 

1902.) 

TOLL  ROADS— UNSAFE  CONDITION— PERSONAL 
INJURIES— TRSSPABSBRS  —  PLEADING  —  BTI- 
DBNCB— DAMAQBS— LOSS  OF  TIME— V ALUS. 

1.  Where  persons  riding  on  a  toll  road  paid 
toll  to  a  certain  point,  at  which  they  usually 
left  the  road,  and,  on  reaching  It,  decided,  be- 
cause of  darkness  and  an  approaching  storm, 
to  continue  thereon,  they  were  not  thereby 
rendered  trespassers,  or  precluded  from  recov- 
«ring  for  Injuries  caused  by  defects  in  the 
road. 

2.  Where  a  ditch  at  the  side  of  a  toll  road 
was  shown  to  have  been  dangerous  for  some 
time,  to  the  knowledge  of  the  superintendent, 
there  was  evidence  of  negligence,  requiring 
•nbmission  to  the  jury,  in  an  action  for  per- 
sonal injories  alleged  to  have  been  caused  by 
the  road's  unsafe  condition. 

S.  In  an  action  for  personal  injuries,  com- 
plainant alleged  injury  to  his  stomach  and 
bowels,  and  testified  that  a  wheel  of  a  wagon 
•truck  him  in  that  region,  knocking  him  sense- 
less, and  causing  confinement  to  bed  for  three 
weeks.  An  attending  physician  testified  that 
A  few  days  after  the  accident  he  tonnd  a  hard 
«ake  in  plaintiff's  left  side,  from  which  general 
peritonitis  set  in,  and  that  plaintiff's  ailment 
was  traumatic  peritonitis.  Another  physician 
«aid  plaintiff  haa  acute  peritonitis,  and  showed 
M.  few  bruises.  Held,  that  there  was  no  failure 
to  prove  the  injury  alleged. 

4.  Where  the  petition  in  a  personal  in- 
jury suit  alleged  that  one  of  the  wheels  of  • 
wa^ou  fell  on  plaintiff's  stomach  and  bowels, 
inflicting  injury,  and  the  testimony  all  showed 
that  plaintiff's  injuries  were  in  that  region, 
an  instruction  authorizing  a  verdict  if  the 
Jnry  found  plaintiff  was  injured  by  the  means 
alleged,  without  restricting  such  injuries  to 
any  specific  region  of  plaintiff's  body  was  not 
error. 

5.  A  petition  in  a  personal  injury  action 
seeking  recovery  for  loss  of  time  and  earnings 
need  not  allege  the  value  of  the  time  lost,  or 
plaintiff's  earning  power. 

6.  Evidence  in  a  personal  injury  action  that 
plaintiff  was  a  farmer  engaged  in  raising  a 
crop  for  a  share  thereof  was  snfflcieut  to  jus- 
tify submission  to  the  jury  of  his  loss  of  time 
and  earnings,  as  an  element  of  damage. 

7.  Where  a  young  man  engaged  in  farming 
«n  shares  was  so  injured  by  defendant's  neg- 
ligence as  to  be  confined  to  his  bed  for  three 
weeks  with  acute  peritonitis,  a  verdict  for  |600 
was  not  ezcesrive. 

Appeal  from  circuit  court,  Cape  Girardeau 
<onnty;   Henry  C.  Riley,  Judge. 

Action  by  O.  F.  Mabrey  against  the  Cape 
Clrardeau  &  Jackson  Gravel  Road  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Aflflnned. 

K.  B.  OUrer,  for  appellant  W.  H.  Miller, 
<or  respondent 

OOODE,  J.  Respondoit  waa  Injured  by 
the  overturning  of  a  farm  wagon  in  which  he 
was  riding  with  his  father  and  brother  along 
a  turnpike  or  toll  road  belonging  to  the  de- 
fendant company,  and  which  runs  between 
the  city  of  Cape  Girardeau  and  the  town  of 
Burfordvllle.  At  the  point  where  the  injury 
occurred,  the  roadbed  was  in  a  narrow  val- 
ley or  depression,  with  sloping  hillsides  on 
«ltber  side  of  it  down  which  wat»  flowed 


during  a  rainfall,  with  the  remit  It  neema,  of 
causing  a  washout  or  ditch  mi  the  south  side 
of  the  road  some  seven  feet  wide  and  four 
teet  de^.  The  parties  in  the  wagon  bad 
been  In  the  town  of  Jackson,  and  had  started 
home  late  in  the  evening  of  an  Aagnst  day. 
Night  overtook  them,  and  It  became  dnak  or 
dark,  so  they  were  unable  to  see  clearly,  and 
the  left  wheels  of  the  wagon  were  driven  Into 
this  ditch;  the  consequence  bdng  that  the 
wagon  capsized,  throwing  the  occupants  out, 
and  very  seriously  injuring  the  plalntifT,  who 
was  rendered  unconscious  for  several  hotirs, 
was  afterwards  confined  to  his  bed  for  about 
three  weeks,  and  kept  from  his  employment, 
which  was  that  of  a  farm  hand,  for  four 
weeks  or  more.  Estimates  differ  as  to  the 
width  of  the  roadway  where  the  wa£^>n  was 
overturned,— varying  from  11  or  12  feet  to  15 
feet  We  find  llttie  conflict  hi  the  testimony, 
and  the  case  was  undoubtedly  one  to  be  sub- 
mitted to  the  jury  under  appropriate  Inatrue- 
Uons,  provided  the  appellant  was  liable  at 
aa 

One  point  insisted  on  by  the  appellant  for  a 
reversal  is  that  plaintiff  and  bis  companions 
had  only  paid  toll  over  the  turnpike  to  a 
place  called  "Bee  Post  Ofilce,"  but  continued 
to  travel  It  beyond  that  point  until  the  acci- 
dent occurred.  It  seems  that  the  usual  way 
for  these  parties  to  go  home  from  Jackson 
was  to  diverge  from  the  toll  road  at  Bee  Post 
Office  onto  a  highway  known  as  the  "Fred- 
ericktown  Road;"  but  on  this  occasion,  as  It 
was  getting  late  and  dark,  and  a  rain  Im- 
pending, the  father,  Robert  Mabrey,  directed 
his  son  Warren  to  continue  along  the  turn- 
pike when  they  reached  the  Fredericktown 
road,  taistead  of  taking  the  latter.  That  In 
the  circumstances  of  this  case,  respondent  was 
a  trespasser  on  the  appellant's  highway,  and 
therefore  appellant  is  not  answerable  for  an 
Injury  he  may  ^have  received  on  account  of 
defects  In  the  road.  Is  a  proposition  that  can- 
not be  entertained.  The  testimony  shows 
Robert  Mabrey,  the  father,  paid  the  toll,  and 
that  neither  the  respondent,  who  was  riding 
on  the  front  seat  with  his  brother  Warren, 
nor  Warren,  who  was  driving,  knew  to  what 
point  he  had  paid  it  nor  had  given  any  at- 
tention to  the  matter.  In  fact  the  resptmd- 
ent  was  simply  a  passenger  in  the  wagon,  and 
had  nothing  to  do  with  the  payment  of  toll. 
But  aside  from  this,  there  was  no  trespass 
anyhow,  by  either  of  the  travelers.  Toll  had 
been  paid  at  the  last  gate  they  passed,  and 
because  the  old  man  afterwards  changed  his 
mind,  and  concluded  to  go  a  short  distance 
further  than  he  intended,  it  by  no  means  fol- 
lows that  he  and  his  sons  became  trespassers, 
and  not  entitied  to  a  safe  road  to  travel  over. 
The  only  result  of  their  Journey  being  pro- 
longed on  this  particular  highway  further 
than  they  had  paid  to  use  it  was  that  they 
owed  the  defendant  additional  toll,  and.  we 
suppose,  would  have  paid  It  at  the  next  gate: 
or,  if  they  were  attempting  to  evade  the  pay- 
ment of  toll  by  practicing  a  deception  on  tlie 
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gatekeeper,  of  wbicb  there  Is  no  eTldaice^  the 
Iaw  prescribes  a  remedy  and  a  penalty.  Rer. 
St  1888,  i  1233.  The  road  was  too  narrow, 
snd  In  an  unsafe  condition,  at  the  place  the 
acddent  occurred,  as  the  testimony  shows, 
and  as  la  Tirtnally  conceded  by  the  appellant. 
Not  only  was  the  ditch  Into  which  respondent 
fell  shown  to  be  dangerous,  but  it  was  also 
shown  to  have  been  there  for  a  long  time, 
and  that  the  superintendent  of  the  gravel 
road  comiiany  had  actual  notice  of  Its  danger- 
ous state.  The  road  was  not  In  the  condi- 
tion the  law  required  It  to  be  kept  Rev.  St. 
1809,  f  1228.  So  there  was  evidence  tending 
to  estabUsb  negligence  on  the  part  of  the  de- 
fetidant,  which  was  rightly  submitted  to  the 
jury.   Turnpike  Oo.  v.  Maupln,  79  Ey.  101. 

Plalntlfl  charges  that  when  the  wagon  turn- 
«d  over  he  fell  on  his  stomach  and  bowels, 
and  sustained  serious  and  painful  injuries, 
which  averment  the  appellant  contends  was 
unsupported  by  any  testimony  proving  the 
stomach  and  bowels  were  injured.  We  can- 
not agree  to  this  assertion,  for  we  And  abund- 
ant testimony  of  most  serious  Injury  to  one  or 
both  of  those  organs.  The  plaintiff  himself 
swore  a  wheel  of  the  wagon  struck  his  body 
over  the  stomach  and  bowels,  knocking  him 
senseless,  and  hurting  him  so  badly  he  was 
confined  to  his  bed  for  three  weeks.  One  of 
the  physicians  who  attended  the  case  said 
that  a  few  days  after  the  accident  he  found 
a  hard  cake  In  the  left  side,  from  which  gen- 
eral peritonitis  set  up,  and  his  bowels  were 
swollen,  though  there  was  but  slight  external 
discoloration  from  bruises.  He  diagnosed 
the  patient's  ailment  as  traumatic  peritonitis, 
due  to  injury.  Another  physician  swore 
irialntur  bad  acute  peritonitis,  swollen  bowels, 
and  showed  a  few  bruises.  In  the  face  of 
such  testimony,  this  assignment  of  error,  bas- 
ed on  a  supposed  failure  to  prove  the  speciflc 
lojury,alleged,  is  overruled. 

Another  point  akin  to  the  foregoing  is  made 
against  an  instruction  given  at  the  respond- 
ent's request  on  the  score  that  It  lost  sight  of 
the  nature  of  the  injury  charged  in  the  peti- 
tion to  have  been  received  by  the  respondent, 
and  authwized  a  verdict  for  him  if  the  jury 
found  he  was  injured  anywhere.  Said  in- 
struction, after  hypothecating  other  essentials 
to  a  recovery  by  the  respondent,  told  the  jury 
that  if  he  was  thrown  down  the  embank- 
ment, and  was  injured  by  the  wagon  falling 
on  him  so  as  to  confine  him  to  his  bed  and 
tender  him  unable  to  labor  for  any  length  of 
time,  and  that  he  suffered  pain  and  mental 
anguish,  which  were  occasioned  by  the  neg- 
ligence of  the  defendant,  as  previously  set 
ont,  they  should  return  a  verdict  In  favor  of 
the  plaintiff.  It  was  impossible  for  the  jury 
to  be  misled  by  that  dbrection,  for  the  evi- 
dence was  all  one  way  as  to  where  plaintiff's 
injuries  were,  and  their  nature.  Besides,  the 
petition  does  not  specifically  confine  them  to 
the  stomach  and  abdominal  viscera,  but  only 
■ays  "one  of  the  wheels  of  the  wagon  fell  up- 
«a  hla  Btomacb  and  bowels,  inflicting  on  him 


serious   and  painful  injury."    There   is   no 
merit  in  this  assignment. 

The  following  instruction  was  given  by  the 
court  on  respondent's  request:  "The  cotirt 
instructs  you  that  if  your  verdict  be  for  the 
plaintiff,  and  you  find  that  he  was  compelled 
to  pay,  or  became  obligated  to  pay,  out  any 
sum  of  money  for  medical  attendance  and 
nurse  hire  by  reason  of  his  injuries,  as  set 
out  in  instruction  No.  1,  you  will  allow  him 
such  sum  for  such  medical  attentl<»  and 
nurse  hire  as  from  the  evidence  to  you  may 
seem  Just  and  proper,  not  to  exceed  $58.75; 
and  in  estimating  his  damages,  if  you  believe 
he  was  damaged, 'yon  may  further  take  into 
consideration  his  loss  of  time,  if  any,  as  well 
as  bis  bodily  and  mental  pain.  If  any,  to- 
gether with  the  nature  and  character  of  his 
injuries,  if  any,  growing  out  of  the  negli- 
gence and  carelessness  of  defendant  as  set 
out  in  Instruction  No.  1,  provided  you  find 
from  the  evidence  such  negligence  to  exist, 
but  in  no  event  should  the  aggregate  of  your 
verdict  exceed  eight  hundred  and  three  and 
^Vio.  (?803.75)  dollars."  The  objection  ur- 
ged against  the  foregoing  charge  Is  that  there 
was  no  evidence  to  show  what  plaintiff  was 
earning  at  the  time  the  accident  occurred,  or 
what  his  time  was  reasonably  worth.  The 
petition  specifically  stated  that  the  plaintiff 
was  confined  to  his  bed  for  a  period  of  three 
weeks  on  account  of  his  Injuries,  and  was 
unable  to  do  any  manual  labor  for  a  period 
of  four  weeks,  and  asks  damages  for  loss  of 
time  as  well  as  for  his  physical  and  mental 
suffering;  thus  fully  complying  with  the  rule 
in  regard  to  pleading  loss  of  time  or  earnings 
as  special  damages.  It  Is  true  there  was  no 
allegation  as  to  the  value  of  the  time  lost,  nor 
was  It  necessary  that  there  should  be,  as 
was  decided  In  Gerdes  v.  Foundry  Co.,  124 
Mo.  847,  25  S.  W.  557.  It  was  enough  to 
specify  that  item  as  one  for  which  compensa- 
tion was  claimed.  All  the  evidence  adduced 
tending  to  prove  the  value  of  the  plaintiff's 
time  was  proof  of  his  occupation  and  usual 
employment,  that  his  business  was  farming, 
and  that  he  was  accustomed  to  work  as  a 
hand  on  bis  farm,  or  the  one  be  was  conduct- 
ing In  conjunction  with  his  father.  When 
the  accident  happened  he  and  his  father  w«re 
raising,  or,  we  suppose,  preparing  to  raise,  a 
crop  of  wheat  together  on  the  father's  farm. 
The  rule  is  that  there  must  be  some  testi- 
mony from  which  the  Jury  can  estimate  with 
approximate  accuracy  the  amount  of  any  ele- 
ment of  damage  which  Is  susceptible  of  meas- 
urement at  all,  and,  when  loss  of  time  is 
counted  on  as  a  ground  for  compensation, 
there  must  be  such  proof  of  the  value  of  the 
time  lost  as  can  be  given.  This,  we  think, 
was  directly  decided  in  Slaughter  v.  Railway 
Co.,  116  Mo.  269,  23  S.  W.  760,  and  Is  the 
accepted  rule.  But  the  question  arises,  what 
is  sufficient  evidence  In  a  case  of  this  kind? 
It  Is  a  general  doctrine  of  the  law  of  dam- 
ages that  a  plaintiff  Is  only  required  to  pro- 
duce the  best  evidence  of  the  amount  of  the 
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damages  Bustalned  by  him  which  the  nature 
of  the  case  permits.  Transportation  Co.  y. 
Beluze,  102  Mo.  246,  14  S.  W.  750.  Indeed, 
It  Is  a  doctrine  In  regard  to  all  proof  that 
only  such  evidence  as  the  Issue  Is  susceptible 
of  need  be  adduced,  nor  will  a  party  be  de- 
nied any  compensation  for  a  particular  loss 
which  he  has  sustained  because  there  is  no 
definite  way  to  measure  the  extent  of  such 
loss.  In  actions  for  personal  injuries  the 
principal  injury  to  be  compensated  is  nearly 
always  physical  pain,  and  mental  suffering 
In  connection  therewith,  of  which  there  is  no 
criterion  except  the  sound  Judgment  of  the 
triors  of  the  fact,  based  on  everyday  experi- 
ence, common  sense,  and  that  mass  of  opin- 
ion which  exists  among  people  concerning  the 
affairs  and  circumstances  with  which  they 
are  familiarized  by  the  ordinary  incidents  of 
life.  So  the  law  wisely  and  necessarily  com- 
mends the  solution  of  such  problems  to  Juries, 
reserving  to  the  courts  the  prerogative  of  set- 
ting aside  their  awards  If  they  are  plainly 
exorbitant  or  plainly  lnadequat&  As  was 
said  by  the  supreme  court  of  the  United 
States  in  Railroad  Co.  v.  Barron,  72  U.  8.  00, 
18  L.  Ed.  691:  "The  damages  In  these  cases, 
whether  the  suit  Is  In  the  name  of  the  Injured 
party,  or,  in  case  of  his  death,  under  the  stat- 
ute, by  the  legal  represeotatlve,  must  depend 
very  much  on  the  good  sense  and  sound  Judg- 
ment of  the  Jury  upon  all  the  facts  and  cir- 
cumstances of  the  particular  case.  If  the 
suit  is  brought  by  the  party,  there  can  be  no 
fixed  measure  of  compensation  for  the  pain 
and  anguish  of  body  and  mind,  nor  for  the 
loss  of  time  and  care  in  business,  or  the 
permanent  injtvy  to  health  and  body.  So 
when  the  suit  Is  brought  by  the  representa- 
tive, the  pecuniary  injury  resulting  from  the 
death  of  the  next  of  kin  is  equally  uncertain 
and  Indefinite."  In  Nebraska  City  v.  Camp- 
beU,  67  U.  S.  692,  17  L.  Ed.  271,— a  case  simi- 
lar to  this  one,— the  plaintiff,  who  was  a  phy- 
sician, and  had  been  thrown  from  his  buggy 
by  a  defective  bridge,  was  allowed  to  prove 
that  he  had  an  extensive  practice  at  the  time 
of  the  Injury,  and  also  that  It  was  a  period 
of  great  sickness  in  the  community;  and  It 
was  ruled  that  this  evidence  was  pertinent, 
as  laying  a  foundation  which  enabled  the 
Jury  to  ascertain  with  some  degree  of  certain- 
ty the  direct  and  necessary  damage  caused 
by  the  Injury  he  had  received.  To  the  same 
effect  is  Wade  v.  Leroy,  20  How.  34,  16  L. 
Ed.  813.  In  Railway  Co.  v.  Bigham,  90  Tex. 
223,  38  S.  W.  162,  the  defendant  bad  been  in- 
jured by  the  negligence  of  the  railroad  com- 
pany, and  recovered  a  Judgmoit  for  his  in-* 
Juries,  which  was  assailed  on  the  ground  that 
the  trial  court  had  submitted  to  the  jury  the 
Issue  of  reasonable  compensation  to  the  ajf- 
pellee  for  the  loss  of  his  time,  which  was 
shown  to  have  been  three  weeks.  It  seems 
the  appellee  in  that  case  clerked  in  a  store, 
and  the  court  held  the  assignment  of  error 
good,  because  the  value  or  contract  price  of 
his  wages,  though  easily  susceptible  of  proof 


by  the  appellee  and  his  employer,  was  not 
stated.  The  opinion  said  in  such  a  case  the 
Jury  should  not  be  left  to  mere  conjecture, 
and  that  It  was  not  "analogous  to  those  cases 
of  uncertain  damages,  which,  in  their  nature, 
cannot  be  ascertained  with  mathematical  pre- 
cision." In  another  case  decided  by  the 
same  court,  in  which  the  plaintiff  sued  for 
the  loss  of  both  his  own  and  his  wife's  time, 
the  trial  court  gave  the  following  charge  to 
the  Jury:  "If  you  should  find  for  plaintiff, 
yon  will  allow  by  yom:  verdict  such  a  sum 
of  money  as  yon  may  believe  from  the  evi- 
dence, as  a  cash  payment,  will  fairly  com- 
pensate him  for  the  value  of  any  loss  of  hi» 
time  or  his  wife's  time  that  yoa  may  believe 
from  the  evidence  was  caused  by  his  injuries 
or  his  wife's  injuries,  If  any."  This  charge 
was  objected  to  on  the  ground  that  there 
was  neither  allegation  nor  evldoice  ot  the 
time  lost  by  the  plaintiff  or  his  wife.  T^%at- 
Ing  this  assignment  of  error,  the  appellate 
court  said  In  regard  to  the  recovery  by  the 
plaintiff  for  the  loss  of  his  own  time:  "His 
time  and  the  value  of  it  may  be  of  a  char- 
acter that  may  be  proven,  and.  If  such  is  the 
case,  it  ought  to  be  alleged.  If,  howev^,  he 
was  engaged  In  such  a  business  that  the  value 
of  the  time  lost  from  it  could  not  be  well 
ascertained,  by  reason  of  the  nonexistence  of 
any  rule  to  measure  It  by,  the  Jury,  from  all 
the  facts  before  them,  could,  hi  their  discre- 
tion, award  him  an  amount  sufficient  aa  rea- 
sonable compensation  for  the  time  lost  And 
such  a  rule,"  it  was  said  further,  "might  also 
apply  In  a  case  where  the  plaintiff  loses  time 
as  the  result  of  mjuries,  but  is  unable  to 
prove  its  value  because  he  was  not  then  en- 
gaged tn  any  service  or  busmess.  In  such 
instances  he  would  clearly  be  entitled  to 
some  compeosati<»  for  the  time  lost,  and  the 
fact  that  the  value  of  It  was  not  susceptllde 
of  proof  would  entitle  the  Jury  to  awar.d  hhn 
some  amount  as  reasonable  compensation." 
Raihwad  Co.  v.  Vance  (Tex.  Civ.  App.)  41  a 
W.  167.  In  a  death  case  the  supreme  court 
of  South  Carolina  said:  "It  Is  very  obvious 
that  In  many  cases  (slander,  etc.)  it  Is  Impos- 
sible to  show  by  evidence  the  amount,  hi 
dollars  and  cents,  of  the  damages  sustained: 
and  yet  we  have  never  heard  it  suggested, 
even,  that  the  inability  to  do  this  precludes 
the  Jury,  when  the  facts  and  circumstances 
are  laid  before  them,  from  making  their  own 
estimate  of  the  amount  of  the  damages  re- 
coverable In  such  cases,  and  we  see  no  reason 
why  the  same  cannot  be  done  in  a  case  like 
this.  Even  if  witnesses  had  undertaken  to 
testify  aa  to  the  amount  of  damages,  in  dol- 
lars and  cents,  which  the  ben^clarles  bi  this 
action  had  sustained  by  the  loss  of  their 
mother,  such  testlm<»y  could  only  have  been 
the  opinions  or  estimates  of  such  witnesses 
based  on  the  facts  and  circumstances  of  the 
case,  and  it  seems  to  us  that  the  Jury  was 
quite  as  competent  to  make  such  an  estimate 
as  the  witnesses  would  have  been."  Petrle 
T.  Railroad  Ck>.,  29  8.  a  ^03,  7  8.  BL  61S. 
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We  Qoote  also  from  an  opinion  of  the  supreme 
court  of  tbe  United  States  (The  City  of  Paiv- 
tma,  101  U.  S.  453,  26  L.  Bd.  1061):  "When 
the  salt  la  brought  by  the  party  for  personal 
Injorles,  there  cannot  be  any  fixed  measure 
of  compensation  for  the  pain  and  anguish  of 
body  and  mind,  nor  for  the  permanent  injury 
to  health  and  constitution,  but  the  result 
must  be  left  to  turn  mainly  opon  tbe  good 
sense  and  deliberate  Judgment  of  the  tribunal 
assigned  by  law  to  ascertain  what  la  a  Just 
compensation  tat  the  Injuries  Inflicted."  In 
a  death  case  It  was  said  by  the  supreme 
court  of  Pennsylvania  (Railroad  Co.  t.  Keller, 
S7  Pa.  300):  "All  [namely,  aU  lives]  stand 
on  a  platform  common  to  their  positions,  and 
the  value  of  the  loss  to  be  compensated  Is  to 
be  estimated  with  a  view  thereto.  None 
pives]  are  without  value  in  the  eye  of  the 
law,  and  because  there  are  difficulties  In  the 
iray  of  determining  the  question  of  value  is 
not  a  good  reason  for  denying  It  altogether. 
Tbe  sound  sense  of  the  Jury  must  ascertain 
the  pecuniary  value  by  which  it  Is  to  be  esti- 
mated, from  the  evidence  in  the  case,  as  I>est 
they  may." 

From  the  foregoing  cases  the  principle  to 
tie  deduced  is  that  in  an  action  for  a  personal 
Injury,  if  the  plalntiflT  would  recover  for  lost 
time,  he  must  count  on  that  in  his  petition 
as  special  damages,  and  must  establish  it  by 
tlie  best  evidence  the  nature  of  the  case  per^ 
mlts.  If  he  is  earning  a  fixed  salary,  has 
a  fixed  Income,  or  Is  engaged  In  a  business 
tbe  profits  of  which  depend  on  his  own  per- 
•onal  services,  and  can  be  readily  proven, 
tben  he  must  make  definite  and  positive  proof 
of  the  amount  of  the  loss  he  sustained  by  be- 
ing disqualified  from  pursuing  his  usual 
aTocatlon.  But  in  many  Instances  no  such 
definite  proof  is  possible,  for  the  employment 
which  the  injured  party  follows  yields  no  cer- 
tain, fixed  Income,  or  easily  ascertainable 
profit;  yet  such  a  person  will  not  be  denied 
all  redress  for  the  loss  of  his  time  because 
of  bis  inability  to  prove  exactly  what  the 
losji  was,  any  more  than  he  would  be  deprived 
of  compensation  for  bis  pain  and  anguish 
tiecRuse  those  sufferings  cannot  be  measured 
by  money.  In  order  to  prevent  an  entire 
failure  of  Justice,  the  law  is  forced  in  such 
Instances  to  have  recourse  to  the  wisdom, 
experience,  and  honesty  of  common  men  who 
are  impaneled  ns  Jurors  to  try  causes.  We 
by  no  means  Intend  to  intimate  that  evidence 
Is  not  required  in  order  to  permit  a  recovery 
for  lost  time,  nor  that  there  should  be  any 
looseness  of  practice  in  this  regard,  but  only 
bold  the  cogency  of  the  proof  required  must 
necessarily  depend  on  the  circumstances  of 
tbe  case,  and  the  possibility  or  Impossibility 
of  attaining  or  approximating  exactitude  In 
making  proof  of  the  amount  of  damage  sus- 
tahied.  In  the  present  record  it  is  shown  that 
Uie  plaintiff  was  a  young  man  who  was  mak- 
ing a  crop  of  wheat  with  bis  father  on  a 
farm.  He  was  apparently  in  good  health 
and  able  to  work  before  this  accident,  and 


was  disabled  by  It  for  more  than  four  weeks. 
What  more  he  conld  have  proved,  to  enable 
the  Jury  to  intelligently  compensate  him  for 
his  time  of  enforced  idleness,  is  not  easy  to 
see;  nor  has  the  appellant  aided  us  by  an 
apt  suggestion.  Testimony  might  have  been 
adduced  as  to  the  value  of  farm  labor  in  that 
community,  and  this  is  all  we  can  think  of 
that  respondent  could  have  shown  in  addition 
to  what  he  did  show.  Such  evidence  would 
have  been  competent  to  advise  and  aid  the 
Jmry,  but  would  have  furnished  no  absolute 
measure  of  plaintlfTs  damage  by  loss  of 
time;  for  he  was  not  working  for  wages,  but 
for  himself,  in  an  occupation  where  his  man- 
agement and  Judgment,  as  well  as  his  labor, 
were  needed,  and  possessed  a.  value.  In  a 
case  in  Massachusetts  (Harmon  v.  Railroad 
Co.,  168  Mass.  877,  47  N.  E.  100)  where  the 
injured  party  was  in  business  for  herself,  it 
was  held  evidence  of  that  kind  was  properly 
received,  to  be  taken  into  consideration  by  the 
Jury,  to  determine  the  amount  of  the  damag^es 
to  be  awarded  the  plaintiff,  if  the  kind  of 
work  she  was  doing  for  herself  had  a  market 
value.  It  is  not  shown  here  that  there  was 
any  market  value  for  farm  work,  or  the  cus- 
tomary price  paid  for  It,  In  the  neighborhood 
where  plaintiff  lived,  but  we  think  enough 
was  shown  to  enable  the  Jury  to  estimate 
with  approximate  accuracy  what  plaintlfTs 
lost  time  was  worth  to  him;  and  only  ap- 
proximate accuracy  was  obtainable,  for  he 
was  cropping  on  shares,  and  his  profits  from 
the  venture  were  subject  to  many  vicissi- 
tudes. To  hold  tliat  the  amount  of  damages 
awarded  by  the  Jury  with  such  evidence  be- 
fore them  was  wholly  speculative  or  conjee 
tural  would  be.  It  seems  to  us,  an  unreason- 
able ruling;  for  it  is  matter  of  common  knowl- 
edge that  average  Jurors,  In  countries  where 
agricultural  pursuits  are  followed,  have  a 
fair  general  opinion  of  the  loss  sustained  by 
a  farmer  being  laid  up  for  a  month  or  more, 
and  that  they  possess  such  information  with- 
out being  enlightened  by  expert  testimony, 
as  the  experts  themselves  would  have  to  be 
gathered  from  the  same  class  of  men  that 
usually  constitute  the  Juries,  as  was  said 
In  Petrle  v.  Railroad  Co.,  28  S.  C.  803,  7  8.  E. 
51S.  There  are  certain  employments  and 
avocations  so  extensively  followed,  and  so 
intimately  blended  with  the  customary  life 
of  our  people  and  with  every  one's  ex- 
periences, and  certain  matters  of  such  com- 
mon and  universal  knowledge,  that  the  law 
wisely  declines  to  exact  special  proof  of  them, 
deeming  It  expedient  to  trust  rather  to  the 
general  sources  of  Information  which  all  men 
have  access  to,  and  by  which  they  are  pre- 
sumed to  be  Infoi-med,  since  exact  proof  is 
unobtainable  in  any  event.  How  could  any 
witness  do  more  than  express  an  opinion, 
based  on  all  the  facts  in  the  case,  concerning 
the  damage  sustained  by  plaintiff  by  being 
forced  to  lay  off  for  four  weeks  from  the 
oversight,  labor,  and  management  of  putting 
In  his  crop  of  wheat?    And  such  expert  testl- 
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mony  would  be  only  advlstxj  U  Introduced, 
tbe  Jury  being  finally  left  to  their  common 
knowledge  and  best  judgment  We  confine 
our  observationa  to  this  case  and  Its  peculiar 
circumstances,— particularly  the  fact  that  the 
business  of  the  plalntlfl  was  of  a  kind  which 
renders  It  Impossible  to  measure  precisely 
his  loss  from  being  disabled  during  four 
weeks.  On  the  precise  question  we  are  c<hi 
slderlng,  namely,  the  evidence  required  to 
Justify  a  court  in  submitting  to  a  Jury,  as  an 
element  of  damages  sustained  by  a  plaintiff 
In  an  accident  case,  the  time  lost  on  account 
of  his  injury,  the  supreme  court  of  Illlnoib 
upheld  a  charge  by  a  trial  court  that  It  was 
not  necessary  that  any  witness  should  have 
expressed  an  opinion  as  to  the  amount  of  the 
loss,  but  that  the  Jury  might  themselves  make 
an  estimate  from  the  facts  proven,  saying: 
"In  this,  as  in  all  other  cases,  It  was  proper 
for  the  Jury  to  exercise  their  own  Judgment 
upon  the  facts  in  proof,  by  connecting  them 
with  some  knowledge  and  experience  which 
they  are  supposed  to  possess  in  common  with 
the  generality  of  mankind."  City  of  Chicago 
V.  Major,  18  111.  849,  68  Am.  Dec.  553.  That 
ruling  was  followed  and  approved  in  Rail- 
road Co.  V.  Read,  37  111.  484,  87  Am.  Dec.  260, 
and  in  Fisher  v.  Jansen,  128  III.  649,  21  N.  B. 
696.  It  Is  doubtless  necessary  to  make 
definite  proof  of  the  value  of  lost  time,  when 
it  can  be  done,  and  It  Is  proper,  and  the  better 
practice,  to  Introduce  opinion  evidence  along 
with  the  facts,  where  it  cannot  be;  but  we 
think  there  was  not  such  a  total  lack  of 
evidence  to  guide  the  Jury  In  the  present  in- 
stance as  would  warrant  us  in  reversing  the 
Judgment  because  the  Jury  were  told  in  the 
instruction  quoted  to  take  into  consideration 
plalntlfTs  loss  of  time  in  estimating  the  dam- 
age sustained  by  him.  Murray  v.  Railway 
Co.,  supra.  Beyond  doubt,  the  plaintiff  was 
entitled  to  nominal  damages.  In  any  event, 
for  his  lost  time,  and  the  Insertion  of  that 
item  as  one  of  the  elements  of  damage  left 
the  instruction  correct  In  Its  general  scope. 
If  appellant  deemed  that  plalntlfTs  recovery 
on  account  of  It  should  have  been  limited  to 
nominal  damages,  an  instruction  to  that  ef- 
fect could  have  been  asked,  and,  respectable 
anthorltles  hold,  should  have  been  asked,  if 
the  defendant  wished  to  save  the  point  for 
review.  Feeney  v.  Railroad  Co.,  116  N.  T. 
876,  22  N.  B.  402.  5  L.  R.  A.  644;  Seltz  v. 
Railroad  Co.  (N.  Y.)  10  N.  Y.  Snpp.  1.  Such 
seems  to  have  been  the  view  taken  by  our 
supreme  court  in  Browning  v.  Railway  Co., 
124  Ho.  55,  27  S.  W.  644,  where  an  Instruc- 
tion on  the  measure  of  damages  was  com 
mented  on  in  this  -wise:  "The  Instruction 
is  not  erroneous  In  its  general  scope;  and  if, 
in  the  opinion  of  counsel  for  defendant,  It 
was  likely  to  be  misunderstood  by  the  Jury, 
It  was  the  duty  of  the  counsel  to  ask  the 
modifications  and  explanations  in  an  Instruc- 
tion embodying  Its  views." 

The  verdict  in  this  case  was  a  moderate 
vaa,  conalderfns  the  extent  of  the  harm  suf- 


fered by  the  plaintiff,  as  the  Jury  only  award- 
ed him  1600,  and  there  la  no  ground  for  the 
contention  made  by  the  appellant  tliat  tlie 
award  was  excessive. 

Respondent  offers  to  remit  the  sum  of 
S58.75  from  the  judgmmt,  because  hia  plead- 
ing was  not  In  shape  to  permit  proof  of  cer- 
tain expenses  amounting  to  that  sum.  This 
offer  Is  accepted,  and  the  Judgment  reduced 
to  $541.25,  and.  with  that  modmcatloo,  is  af- 
firmed. 

BLAND,  P.  J„  and  BARCIiAT,  J.,  concm. 


RICHARDSON    v.    MOFPIT-WEST    DBUO 

CO. 

(Court  of  Appeals  at  St.  Louis,  Mo.    Feb.  25, 

1902.) 

MONEY  HAD  AND  RECEIVBD— PLEADING— KTI- 
DENCE— PRIMA  FACIE  CASE— PRESUMPTIONS 
—PRIVITY  OF  CONTRACT— NEW  TRIAL-AP- 
PEAU 

1.  A  petition  alleging  that  defendant  la  in- 
debted to  plaintiff  in  a  certain  sum  for  money 
duly  paid  defendant,  and  unlawfully  withlield 
from  plaintiff  after  demand,  states  a  cause 
of  action  for  money  had  and  received. 

2.  The  mere  fact  that  a  life  policy  of  plain- 
tiff's intestate,  payable  to  his  administrator, 
was  in  the  posaeasion  of  and  paid  to  defendant, 
did  not  raise  a  presumption  that  it  liad  been 
assigned  to  defendant. 

3.  An  allegation,  in  a  complaint  by  plaintiff 
to  recover  the  proceeds  of  a  life  policy  payable 
to  his  intestate's  representatives,  and  which 
had  been  paid  to  defendant,  that  the  policy 
had  been  "duly  paid,"  did  not  raise  a  presomp- 
tion  that  defendant  was  entitled  to  Keep  the 
proceeds,  especially  where  followed  by  an  aver- 
ment that  the  money  was  "wrongfally  with- 
held." 

4.  An  allegation  that  defendant  owed  de> 
cedent's  estate  "over  and  above  any  indebted- 
ness on  the  part  of  decedent  to  defeudant" 
even  if  construed  as  an  admission  that  de- 
cedent was  Indebted  to  defendant,  did  not 
show  any  Hen  or  right  of  possession  In  de- 
fendant which  plaintiff  was  bound  to  prove  had 
been  satisfied. 

5.  An  action  for  money  had  and  received 
may  be  maintained  where  defendant  has  re- 
ceived money  to  which  plaintiff  is  entitled, 
though  there  be  no  privity  of  contract  between 
the  parties. 

6.  Where,  on  appeal  from  an  order  granting 
a  new  trial  for  insuffldency  of  plaintiff's  evi- 
dence to  make  a  prima  facie  case  and  sup- 
port a  judgment  for  plaintiff  in  the  absence  of 
any  evidence  for  defendant,  the  court  holds 
that  plaintiff  made  a  prima  facie  case,  the 
cause  cannot  be  remanded  to  allow  defeud- 
ant to  introduce  evidence. 

Appeal  from  St  Louis  circuit  court:  War- 
wick Hough,  Judge. 

Action  by  William  C.  Richardson,  public 
administrator  of  George  W.  Polston,  deceas- 
ed, against  the  Mofflt-West  Drug  Company. 
From  an  order  granting  defendant's  motion 
for  a  new  trial  after  verdict  for  plaintiff,  the 
latter  appeals.    Reversed. 

R.  P.  Williams  and  Carl  Otto,  for  appel- 
lant Thos.  J.  Meng  and  S.  T.  O.  Smith,  for 
respondent 

GOODS),  3.  After  formal  avermentB  of  the 
death  of  his  intestate  and  Ids  taking  diarge 
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of  tbe  estate,  plaintiff  states  In  his  petition: 
"The  defendant,  a  corporation  at  all  times 
herein  named,  la  indebted  to  tbe  estate  ot 
Ueoi^  W.  Polston,  deceased.  In  and  to  the 
snm  of  for^-ATe  hnndred  dollars  for  money 
had  and  recelTed  for  the  use  of  said  estate, 
orer  and  above  any  and  all  Indebtedness  on 
toe  part  of  said  Polston  to  defendant,  which 
said  money  defendant  obtained  upon  and 
from  a  certain  policy  of  Insurance  payable 
to  him,  said  George  W.  Polston,  and  duly  Is- 
sued to  said  Polston  by  the  John  Hancock 
Mutual  IJfe  Insurance  Company;  that  tbe 
same  -was  duly  paid  to  said  defendant  on  or 
about  May  1,  1900,  and  has  been  wrongfully 
held  by  It  ever  since,  although  the  same  was 
duly  demanded  prior  to  tbe  Institution  of  this 
suit  but  defendant  refused,  and  still  refvises, 
to  pay  the  same,  to  the  damage  of  plaintlfit 
In  and  for  the  sum  of  forty-five  hundred  dol- 
lars." The  petition  concludes  with  a  prayer 
for  Judgment  for  that  sum,  with  Interest 
from  the  date  when  the  proceeds  of  the  policy 
were  collected  by  the  defendant.  Defendant's 
answer  was  a  general  denial.  PlaintifTs  of- 
ficial character  and  his  charge  of  Polston's 
estate  were  admitted.  Proof  was  made  of 
the  death  of  Polston.  The  Insurance  policy 
was  Introduced,  and  showed  that  It  was  Is- 
sued by  said  Insurance  company  on  Polston's 
life  for  $5,000,  payable  to  his  executors  or  ad- 
ministrators, on  satisfactory  proof  of  his 
death;  and  It  was  also  shown  that  on  tne 
30th  day  of  April,  1900,  said  Insurance  com- 
pany paid  on  account  of  said  policy  $4,2S&  to 
tbe  defendant.  A  demand  by  the  plalndfC  of 
tne  defendant  for  the  money  collected  on  the 
policy  was  proven  to  have  been  made  on 
the  11th  day  of  September.  No  evidence  was 
offered  tending  to  show  the  policy  had  been 
asalgfled  to  the  defendant,  or  the  nature  of 
defendant's  claim  to  It  or  Its  proceeds.  This 
was  all  the  evldoice  introduced  by  plaintiff, 
and  at  ita  close  the  defendant  requested  an 
Instruction  In  the  nature  of  a  demurrer  to 
said  evidence,  which  tbe  court  refused  to 
give.  Thereupon  counsel  for  defendant  de- 
clined to  offer  any  testimony  in  the  case, 
and  judgment  was  entered  for  plaintiff 
against  def«>dant  In  the  sum  of  ^,406.92,  be- 
ing tbe  amount  paid  to  the  defendant  on  the 
policy,  with  Interest  to  the  date  of  the  judg- 
ment. A  motion  for  a  new  trial  on  various 
gronnds  was  filed,  and  sustained  on  the 
ground  tiiat  the  evidence  introduced  was  In- 
soflicient  to  support  the  finding  and  judg- 
ment Plaintiff  appealed  from  an  order  sus- 
tainlDg  It 

Instead  of  having  the  facts  before  us  by 
which  this  cause  could  be  disposed  of  accord- 
big  to  Its  merits,  the  disagreeable  duty  Is  im- 
posed on  us  of  deciding  It  on  a  naked  ques- 
tion of  procedure,  though  there  Is  nothing  to 
suggest  that  it  would  have  been  dlfllcult  to 
adduce  the  facts.  The  record  leaves  us  en- 
tlrdy  In  tbe  dark  as  co  bow  the  defendant  got 
tbe  Insurance  policy  which  was  Issued  to 
Polston,  or  why  tbe  proceeds  thereof  were 


paid  to  it  To  conclude  the  rights  of  litigants 
on  so  barren  a  showing  of  what  their  rights 
are  Is  eminently  unsatisfactory  to  a  court 
and  there  can  rarely  be  a  good  reason  for  com- 
pelling it  to  do  so.  But  when  a  case  Is  rest- 
ed on  a  technicality.  Instead  of  its  merits, 
there  Is  no  other  course  open,  to  a  tribunal 
charged  with  the  dedsion  of  It  If  parties 
choose  to  risk  their  rights  and  Interests  on 
some  refinement  of  practice  or  procedure, 
they  must  abide  a  technical  judgment  what- 
ever the  hardship  it  may  entail.  This  action 
is  one  on  the  common  count  for  money  had 
and  received  by  the  defendant  to  the  use  of 
the  plaintiff.  That  form  of  assumpsit  lies 
whenever  one  person  has  received  money 
belonging  to  another  which  In  equity  anci 
good  conscience  he  ought  to  pay  to  the  own- 
er; and  has  been  carried  into  tbe  practice 
under  the  Code,  though  It  Is  sometimes  criti- 
cised as  Incompatible  with  the  Code  require- 
ment of  "a  plain  and  concise  statement  of 
tue  facts  constituting  the  cause  of  action." 
Fox  v.  Car  Co.,  16  Mo.  App.  122;  Mansur  v, 
Botts,  80  Mo.  651.  The  declaration  at  com- 
mon  law  Is  very  simple,— merely  a  statement 
that  the  defendant  owes  or  Is  Indebted  to  the 
plaintiff  In  a  certain  sum  of  money  received 
by  the  defendant  for  the  use  of  plaintiff,  a 
promise  of  payment  by  the  defendant,  and  a 
prayer  for  Judgment  The  allegation  of  a 
promise  to  pay  Is  unnecessary  under  the 
Code.  Tamm  t.  Kellogg,  49  Mo.  US.  The 
simplicity  of  tbe  action  is,  indeed,  what  com- 
mends it  to  the  favor  of  tbe  courts.  A  plain- 
tiff Is  exonerated  from  the  necessity  of  stat- 
ing the  special  circumstances  of  bis  case, 
and,  therefore,  from  the  danger  of  a  nonsuit 
by  a  variance  between  bis  allegations  and  the 
proof;  while  as  to  tbe  defendant  "it  is  tbe 
most  favorable  way  in  which  he  can  be  sued. 
He  can  be  liable  no  further  than  the  money 
be  has  received,  and  against  that  may  go  In- 
to every  equitable  defense  upon  the  general 
Issue.  He  may  claim  every  equitable  allow- 
ance. He  may  prove  a  release  without  plead- 
ing It.  In  short  be  may  defend  himself  by 
everything  which  shows  that  the  plaintiff  ex 
sequo  et  bono  Is  not  entitied  to  the  whole  of 
his  demand."  Moses  v.  Macferlan,  2  Bur- 
rows, 1006.  Such  was  the  encomium  pro- 
nounced by  Lord  Mansfield  more  than  a  cea- 
tury  ago.  While  the  petition  In  the  case  at 
bar  states  mattes  unnecessary  to  constitute 
a  cause  of  action,  it  likewise  states  all  that 
are  necessary.  It  alleges  the  defendant  was 
Indebted  to  the  estate  of  Qeorge  W.  Polston, 
deceased.  In  the  sum  of  $4,500  for  money 
bad  and  received  for  tbe  use  of  said  estate; 
that  the  same  was  duly  paid  to  defendant 
and  was  unlawfully  withheld  after  a  demand 
made  by  plaintiff.  Those  allegations  state 
a  case  of  Indebitatus  assumpsit,— the  common 
count  for  money  had  and  received. 

Was  It  proven  prima  tade?  That  is  a 
question  which  we  have  found  no  exactiy  ap- 
posite precedent  to  aid  us  in  answering;  that 
is,  none  wUch,  instead  of  resembling  tbla 
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case,  Is  absolutely  Identical  with  It,  for  In 
every  opinion  we  have  read  the  tacts  of  tbe 
controrersy  were  before  tbe  court,  and  the 
special  contract  between  tbe  parties  to  tbe 
litigation,  if  there  was  one,  always  deter- 
mines tbelr  rights  when  It  Is  disclosed.  Stout 
T.  Tribune  Co.,  62  Mo.  342;  Fox  r.  Car  Co., 
supra.  Here  no  contract  or  privity  of  any 
kind  between  plaintiff's  Intestate  and  the 
defendant  by  which  the  latter  got  the  fund 
or  the  plaintiff  was  entitled  to  It  Is  alluded 
to  In  tbe  pleadings  or  proof;  so  we  are  not 
apprised  that  there  was  one  save  by  tbe  sug- 
gestion of  respondent's  counsel.  But  as  to 
the  proof,  plaintiff's  representative  capacity 
was  admitted.  He  proved  the  death  of  Pol- 
Eton.  Tbe  apparently  unasslgned  policy 
showed  prima  facie  that  plaintiff  was  entitled 
to  Its  proceeds,  and  tbe  undisputed  testimony 
showed  defendant  bad  received  them.  It  is 
on  tbe  point  of  the  Insuffldency  of  this  proof 
that  plaintiff's  right  to  the  judgment  which 
tbe  circuit  court  set  aside  Is  assailed,  it  being 
earnestly  insisted  that  the  evidence  fell  abort 
of  establishing  a  prima  facie  case  in  bis 
favor.  The  learned  and  able  discussion  of 
tbe  law  by  respondent's  counsel  in  support  of 
this  position  treats  it  from  several  points  of 
view  with  persuasive  force;  but,  inasmuch 
as  we  have  been  reluctantly  compelled,  after 
tbe  most  serious  and  attentive  reflection,  aid- 
ed by  two  presentations  of  tbe  case,  to  bold 
that  the  theory  advanced  by  them  is  untena- 
ble, we  will  submit  the  reasons  that  have  led 
us  to  that  conclusion,  and  answer,  as  well  as 
we  can,  tbe  arguments  which  are  urged  In  op- 
position to  It  Tbe  salient  fact  In  tbe  case  Is 
that  the  policy  of  Insurance  bears  no  assign- 
ment on  it  in  writing  to  the  defendant,  and 
no  assignment  or  pledge,  either  verbal  or 
written,  was  shown;  nor  does  anything  ap- 
pear in  regard  to  the  defendant's  right  to  tbe 
proceeds,  except  tbe  inference  which  may  be 
drawn  from  its  having  the  policy  In  its  pos- 
session, or  such  further  inference  as  may  be 
deduced  from  the  allegations  of  the  petition. 

We  will  Inquire,  then.  In  tbe  first  place, 
concerning  the  effect  of  the  bare  facts  (unaid- 
ed by  any  allegation  in  tbe  petition)  that  tbe 
respondent  had  possession  of  tbe  policy,  and 
was  paid  the  amount  due  on  It  by  the  insur- 
ance company  in  establishing  a  right  in  its 
favor  to  receive  and  retain  tbe  money  it  called 
f6r  on  tbe  death  of  Polston.  Much  stress  Is 
laid  by  tbe  respondent  on  tbe  legal  presump- 
tion that  business  is  transacted  according  to 
its  usual  and  ordinary  course,  and  tliat  every 
one  Is  supposed  to  perform  bis  oDlIgatlons 
and  aischarge  bis  duties;  wherefore.  It  Is 
said,  the  presumption  arises  that,  as  the  pro- 
ceeds of  tbe  policy  were  paid  to.  tbe  defend- 
ant, who  held  ibe  instrument,  it  must  be  pre- 
sumed defendant  was  ue  assignee  thereof. 
Does  tbe  legal  presumption  about  the  usual 
course  of  business  being  followed  in  all  trans- 
RCtlMiS  until  the  contrary  is  shown  authorize 
any  such  deduction  in  this  case  as  the  re- 
spondent  endeavors   to   draw   from   It?    Wc 


think  not,  and  that  the  presnmptkm  on  wbieh 
tbe  respondent  relies  is  wholly  inapplicable 
here,  because  It  Is  met  and  coontervailed  by 
tbe  iwsltive  legal  mle  or  presomptlon  that  a 
person  once  shown  to  have  bad  tbe  title  and 
ownership  of  personal  property  or  a  chose  in 
action  Is  presumed  to  continue  the  owner 
thereof  until  an  alienation  of  tbe  property  is 
shown;  and  the  party  relying  on  tbe  fact  of 
such  alienation  must  prove  IL  That  rule  was 
declared  In  nearly  the  words  we  have  used  in 
tbe  opbilon  In  Vastlne  v.  Wilding,  46  Ma  89, 
100  Am.  Dec.  S47,— a  case  not  different  from 
tbe  one  at  bar  in  any  material  respect,  except 
In  so  far  as  the  allegations  contained  in  the 
plaintiff's  petition  in  tbe  present  case  dis- 
tlngnlsb  It.  Vastlne  was  a  public  administra- 
tor in  charge  of  the  estate  of  one  Boger,  de- 
ceased, who  had  in  his  lifetime  deposited  a 
sum  of  money  in  tbe  United  States  Savings 
Institution  of  St.  Louis,  and  received  tbe 
following  certificate  of  deposit  from  said  in- 
stitution: "August  Berger  has  deposited  in 
this  office  11,000,  payable  to  tbe  order  of  him- 
self on  the  return  of  this  certificate,  six 
months  after  date,  with  Interest  at  tbe  rate  of 
five  per  cent  per  annum."  Tbe  certlflcate 
of  deposit  was  found  among  tbe  papers  of 
one  Lewis  Ghrlsner,  by  bis  administratrix, 
after  tbe  death  of  Berger,  and  said  adminis- 
tratrix of  Chrlsner  turned  it  over  to  Wilding 
for  collection.  There  was  no  testimony  tend- 
ing to  throw  any  light  on  how  It  got  among 
Cbrlsner's  papers,  or  In  his  possession,  or  as 
to  tbe  ownership  of  it  except  what  appeared 
on  its  face.  Vastlne  demanded  possession  of 
It  as  tbe  property  of  Berger's  estate,  but 
Wilding  refused  the  demand,  claiming  to  bold 
it  as  tbe  property  of  Cbrlsner's  estate,  and 
Vastlne  then  brought  suit  for  it  We  quote 
from  the  opinion:  "The  certificate  itself  es- 
tablishes beyond  controversy  tbe  fact  that 
Berger  was  its  original  owner;  that  he  de- 
posited the  fund,  and,  as  evidence  of  his  ti- 
tle, took  a  certificate  of  deposit  payable  to  bis 
own  order.  His  title  thus  acquired  must  be 
presumed  to  continue  until  a  divestment  of  it 
is  shown;  and  a  mere  manual  delivery  of 
tbe  paper  without  Indorsement,  and  unaccom- 
panied with  evidence  of  a  consideration  paid, 
would  not  of  itself  pass  the  title."  Further 
on  it  Is  said:  "There  is  nothing  but  the  nak- 
ed, unexplained  possession  to  justify  the  pre- 
tensions of  the  Chrlsner  estate  to  owuer- 
Bhlp.  If  the  fact  of  once  having  been  the 
owner  of  personal  chattels  raises  the  pre- 
sumption of  a  ccmtlnued  title,  as  In  Magee  y. 
Scott,  9  Cush.  148,  56  Am.  Dec.  49,  how  ded- 
Bive  should  be  that  presumption  in  a  case  like 
the  present  when  the  paper  In  dispute  points 
out  and  designates  the  plaintllTs  intestate  as 
being  tbe  true  owner,  and  having  upon  it  no 
mark  or  sign  suggestive  of  a  change  of  title. 
I  have  examined  all  tbe  accessible  authori- 
ties cited  in  tbe  brief  of  the  defendant's 
counsel,  and  I  find  that  not  one  of  tbem  as- 
serts tbe  doctrine  that  the  possession  ot  an 
onindorsed  negotiable  notio,  bill,  or  certlfl- 
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ate  of  aepoBit  payable  to  the  ocder  of  the 
layee  th«elii  named  is  prima  fade  eridence 
•f  title  iB  the  holder  as  against  the  payee 
named  in  the  body  of  the  inetrument;  the 
holder  fumlBhIng  no  extrinsic  evidence  of  his 
equitable  title  or  Interest  I  apprehend  no 
such  case  can  be  found.  The  Missouri  cases 
referred  to  raise  questions  of  practice,  and 
the  decisions  at  most  have  but  a  remote  bear- 
ing upon  the  present  Inquiry.  PoBsession  is 
prima  facie  evidence  of  title  when  paper  is 
made  payable  to  bearer,  as  bank  notes;  or 
where.  If  payable  to  order,  the  paper  has  once 
beoi  properly  indorsed  and  put  in  circulaticm. 
The  cases  referred  to  by  defendant's  counsel 
are  mostly  of  this  character,  or  concern  per- 
sonal cbattela."  Could  any  precedent  be  more 
pointed?  Here,  too,  the  Instrument  whose 
proceeds  are  in  controversy  was  payable  to 
the  plalntUTs  intestate,  Oeorge  W.  Folston. 
Nothing  but  possession  by  the  defendant  Is 
shown  to  Justify  Its  claim  to  retain  those  pro- 
ceeds. The  policy  was  found  in  its  hands  un- 
indorsed, with  no  memwandum  showing  how 
It  came  there,  and  no  oral  testimony  was  of- 
fered on  the  subject.  That  authority  by  our 
tapreme  court  appears  to  be  conclusive  on 
th<>  point  we  are  at  present  considering, 
namely,  whether  the  fact  that  the  Moffit-West 
Drug  Company  held  the  policy  and  collected 
the  money  due  aa  it  when  Polston  died  raised 
a  presumption  that  It  was  entitled  to  keep 
the  money,  which  it  was  incumbent  on  the 
plaintiff  to  ovotwme.  The  case  of  Magee 
v.  Scott,  9  Oosh.  14S,  C6  Am.  Dec.  49,  which  is 
referred  to  In  the  foregoing  excerpt,  was  de- 
cided by  one  ot  the  ablest  Jurists  this  country 
has  produced,  Chief  Justice  Shaw,  of  Massa- 
cbusetts,  on  facts  much  resembling  those  in 
the  present  record.  The  plaintlfC,  Magee, 
brongbt  an  action  of  trover  to  recover  the 
value  of  certain  furniture  alleged  to  hav.e 
been  converted  by  the  defendant  It  was 
said:  "At  the  trial  in  the  court  of  common 
pleas  there  was  evidence  tending  to  show 
that  tbe  articles  were  ptvchased  by  the  plain- 
tiff, and  subsequently  came  into  the  posses- 
tion  of  the  defendant  by  consent  of  the  plain- 
tlil.  but  upon  what  contract,  bargain,  or  un- 
derstanding did  not  appear.  Tbe  conversion 
by  tbe  defendant.  If  any,  consisted  In  his  re- 
fusing to  deliver  the  property  upon  the  de- 
mand of  the  plaintltr,  giving  as  a  reason  that 
be  claimed  to  own  it"  Judge  Shaw  regretted 
—as  we  do— that  the  facts  of  the  matter  were 
not  in  evidence,  but  said  that  the  cause,  when 
properly  understood,  appeared  to  be  governed 
by  a  few  plain  principles,  of  which  the  first 
was:  "That  presumption  of  ownership  con- 
tinues until  some  alienation  is  shown.  *  •  * 
A  party  having  this  ownership  does  not  lose 
it  by  permittiug  another  to  be  in  possession. 
The  ordinary  mode  of  proving  property  Is 
proving  that  it  was  purchased  and  paid  for, 
and  It  will  be  deemed  in  law  to  be  the  pur- 
ebaser's  until  something  is  shown  to  change 
tbe  title,  and  merely  parting  with  the  posses- 
■iOD  affords  no  conclusive  evidence  of  such 
<WS.W.-a6 


cbanga  Possession  la  prima  fads  evidence 
of  title,  good  against  everybody  but  tbe  one 
proving  property;  that  is,  agabtst  any  <»ie 
but  the  right  owner.  The  defendant's  posses- 
sion was  prima  facie  evidence  of  title  in  blm, 
but  it  was  rebutted  by  proof  of  prior  posses- 
sion and  actual  ownership  on  the  part  of  the 
plaintiff.  The  burden  of  proof  was  on  her, . 
and  she  sustained  it  by  proof  of  title."  In 
Dom  V.  Parsons,  66  Mo.  601.  Baldwin  Par- 
sons, deceased,  whose  administratrix  was 
Sarah  Parsons,  the  defendant,  had  executed 
in  his  lifetime  a  note  payable  to  one  N.  A, 
Blrkey,  which,  after  his  death,  tbe  plaintiffs 
offered  for  probate  against  his  estate,  prov- 
ing the  execution  of  the  note,  but  giving  no 
evidence  to  prove  they  owned  it  Tbe  opin- 
ion says:  "There  was  no  proof  at  all  of  own- 
ership. The  possession  of  a  note  payable  to 
bearer  or  indorsed  in  blank  would  be  prima 
facte  evidence  of  ownership.  But  the  posses- 
sion of  such  a  note  as  this  is  no  evidence  at 
all  of  ownership."  The  last  remark  refers 
to  the  fact  that  the  note  was  payable  on  its 
face  to  N.  A.  Blrkey  alone,  neither  to  his  or- 
der nor  to  bearer.  That  case  certainly  tends 
to  refnte  the  argument  that  mere  passession 
of  a  nonnegoUable  instrumait  payable  on  its 
face  to  some  one  else  carries  with  it  a  pre- 
sumption of  ownership  in  the  holder.  But 
the  same  is  true  of  a  negotiable  Instrument 
held  by  some  one  else  than  the  payee,  but  un- 
indorsed by  the  latter,  as  was  ruled  in  Cavitt 
V.  Tharp,  30  Mo.  App.  131;  and  the  plaintiffs 
therein  were  adjudged  properly  nonsuited  be- 
cause they  had  rested  after  mnely  introdu- 
cing in  evidence  notes  on  which  they  sought 
to  recover.  So,  in  Rice  v.  McFarland,  41  Mo. 
App.  4S9  (also  reported  In  34  Mo.  App.  401). 
which  was  an  action  to  foreclose  a  deed  ol 
trust  we  find  a  similar  ruling.  .The  opinion 
says;  "Rice's  possession  of  the  Morris  note 
unindorsed  does  not  relieve  him  from  tbe  pre- 
sumption that  the  note  still  belonged  to 
Stearns.  Such  possession  of  the  note  unas- 
slgned  is  no  evidence  of  ownership.  Said 
note  was  payable  to  tbe  order  of  Stearns,  and, 
being  unindorsed  by  him  to  Rice,  tbe  pre- 
sumption still  exists  that  Stearns  continued 
the  owner."  Mucb  stronger  is  a  case  from 
an  outside  Jurisdiction,— Bowers  v.  Johnson, 
4S  N.  Y.  432.  The  defendant  Johnson  had 
executed  two  mortgages  to  Richard  Blyden- 
burgh.  Tbe  latter  assigned  them  to  Joslah 
Bowers,  who  died,  and  after  his  death  the 
bonds  and  mortgages  were  assigned  by  bis 
executor  to  tbe  plaintiff,  Benjamin  F.  Bow- 
era,  who  was  substituted  as  plaintiff  in  place 
of  the  original  assignee,  Josiah  Bowers. 
There  was  a  defendant  in  tbe  case  by  the 
name  of  Bingham,  who  claimed  that  he  had 
title  to  and  was  the  owner  of  the  mortgages 
at  the  time  Blydenburgh,  the  original  mort- 
gagee, assigned  them  to  Joslah  Bowers.  The 
trial  court  found  that  Bingham  had  no  title 
to  or  Interest  in  them  at  that  time.  The  evi- 
dence on  the  point  showed  that  at  the  time 
Blydenburgh  made  the  assignment  Bingham 

.e 


402 


48  SOUTUWBSTBiBN  REPORTEB. 


(Ha 


had  poasessloD  of  the  mortgraKes,  and  retain- 
ed aucb  possession  down  to  the  time  of  the 
trial;  that  be  had  advanced  and  paid  a  sum 
of  money  for  Blydenburgh,  the  amount  of 
which  was  somewhat  uncertain;  that  Bly- 
denburgh had  assigned  to  him  several  other 
mortgages,  amounting  to  a  less  sum  than  the 
amount  advanced.  On  these  facts  the  court 
said,  Inter  alia:  "A  chose  In  action  may  be 
sold  or  pledged  without  writtng;  and  such 
sale,  if  otherwise  valid,  will  give  title  to  the 
purchaser.  But  the  question  in  the  present 
case  is  whether  the  evidence  proved  a  sale 
or  pledge.  The  counsel  for  the  appellant  in- 
sists that  proof  of  an  advance  of  money  by 
Bingham,  coupled  with  proof  of  his  posses- 
sion of  the  mortgages,  established  the  fkct 
either  of  a  purchase  of  the  mortgages  by  him 
or  their  pledge  to  him  as  a  security  for  such 
money."  The  opinion,  after  reviewing  anoth- 
er authority,  says:  "But  here  [namely,  in  the 
United  States]  mortgages  are  very  rarely 
transferred  by  an  agreement  and  delivery 
without  writing;  and  In  the  absence  of  writ- 
ten evidence  there  is  a  presumption  against 
any  transfer.  In  the  present  case  the  assign- 
ment of  the  other  mortgages  by  Blydenburgh 
to  Bingham  shows  that  In  the  transaction  of 
this  kind  of  business  they  acted  in  conformity 
with  the  prevalent  usage;  that,  when  It  was 
their  Intention  to  transfer  the  title,  an  assign- 
ment of  the  mortgages  was  executed.  Undor 
the  evidence  in  this  case  no  legal  error  was 
committed  by  the  judge  In  his  finding  that 
Bingham  had  no  title  to  the  mortgages."  We 
might  say  that  policies  of  life  insurance  are 
very  rarely  transferred  in  this  country  with- 
out some  written  assignment,  if  we  were  dis- 
posed to  follow  the  case  last  cited;  but  it  is 
unnecessary  to  go  as  far  as  it  does,  nor  are 
we  satisfied  that  it  stops  within  safe  bounds. 
But  unquestionably  the  foregoing  citations 
from  our  own  courts  establish  the  doctrine 
that  mere  possession  by  one  party  of  an  unin- 
dorsed written  obligation,  either  negotiable  on 
the  payee's  order,  or  nonnegotlable,  calling 
for  the  payment  of  money  to  some  otner  per- 
son than  the  bolder  either  absolutely  or  oa 
the  happening  of  a  contingency,  does  not 
raise  a  presumption  that  the  holder  of  the  in- 
strument owns  it,  or  is  entitled  to  the  pro- 
ceeds. Applying  this  rule  to  the  case  at  bar. 
It  follows  that  the  custody  of  the  insurance 
policy  raised  no  presumption  that  the  defend- 
ant owned  It  and  was  entitled  to  collect  and 
retain  the  money  due  on  it  at  Polston's  death. 
We  think  no  presumption  arises  on  the  facts 
before  us,  even  leaving  out  of  consideration 
the  rule  of  law  we  have  discussed  that  the  in- 
surance company  paid  the  money  on  the  poli- 
cy to  the  defendant  because  the  latter  was 
the  assignee  of  it.  The  most  that  can  be 
said  is  that  the  payment  may  have  been  made 
by  the  insurance  company  to  the  defendant 
for  that  reason;  not  that  it  will  be  presumed 
to  have  been  so  made  until  the  contrary  is 
shown.  The  mere  fact  that,  if  we  were  to 
Indulge  In  surmises,  tnat  would  be  the  most 


plausible  one  to  accept,  win  not  Justify  ns  in 
giving  it  the  force  and  eCTect  of  a  legal  pre- 
sumption which  operates  to  impose  on  the 
plaintiff  the  burden  of  proving  facts  to  over- 
come it  For  aught  we  know,  the  money  may 
have  been  paid  to  the  defendant  with  the 
consent  of  all  parties  concerned  In  t>ehalf  of 
the  plahitUf. 

As  defendant's  case  Is  not  helped  by  any 
presumption  arising  from  its  custody  of  the 
policy  and  collection  of  the  proceeds,  the  next 
Inquiry  is,  what  assistance,  if  any,  does  Its 
case  receive  from  the  allegations  made  In  the 
petition?  In  other  words,  granting  that  the 
burden  of  proof  would  have  been  on  the  de- 
fendant to  show  its  right  to  retain  the  pro- 
ceeds of  the  policy  but  for  cwtaln  statements 
in  the  petition,  do  those  statements  amount 
to  such  admissions  In  favor  of  the  defendanf  ■ 
right  as  to  relieve  the  latter  of  said  burden, 
and  make  it  incumbent  on  the  plalntier  to 
show  that  such  admitted  right  in  behalf  of 
the  defendant  had  been  lost  or  extinguished 
before  plaintiff's  action  was  instituted?  If 
called  on  to  justify  Itself  by  proof  for  retain- 
ing the  money  collected,  the  defendant  must 
have  shown,  of  course,  either  that  it  owned 
the  policy,  or  bad  a  lien  on  it  by  way  of 
pledge  or  assignment;  and  It  follows  that 
to  find  a  Justification  for  Its  retention  of  the 
money  In  the  admissions  made  by  the  plain- 
tiff In  his  petition,  we  must  be  able  to  find 
that  the  statements  in  the  petition  amount 
to  an  admission  that  the  defendant  owned 
the  policy,  or  had  a  lien  on  it  Can  the  al- 
legations be  construed  to  make  such  an  ad- 
mission, viewing  them  In  the  light  most  un- 
favorable to  the  plaintiff,  as  we  are  willing 
to  concede,  for  the  sake  of  the  argument, 
must  be  done?  Ix>ehr  v.  Murphy,  45  Mo. 
App.  619.  Only  two  statements  In  the  peti- 
tion are  relied  on  by  the  defendant  as  con- 
stituting an  admission  that  the  defendant  had 
some  kind  of  a  right  to  the  proceeds  of  th« 
policy  when  they  were  paid,  which  admis- 
sion, it  is  claimed,  would  operate  to  plac» 
the  burden  on  the  plaintiff  to  prove  that 
the  right  had  been  lost,  extinguished,  or  sat- 
isfied before  plaintiff's  suit  was  brought  We 
will  consider  the  effect  of  these  two  state- 
ments. Stress  Is  laid  on  the  allegation  that 
the  money  was  duly  paid  to  the  defendant 
by  the  Insurance  company,  the  argument  be- 
ing that  this  was  equivalent  to  saying  that 
It  was  regularly  and  lawfully  paid,  and  there- 
fore defendant  is  presumably  entitled  to  keep 
it,  which  presumption  plaintiff  must  over- 
come. Allowing  to  the  word  "duly"  the  sig- 
nificance claimed  for  It  still,  alleging  th<r 
money  was  lawfully  paid  to  defendant  Is  al- 
together different  from  alleging  defendant 
might  lawfully  retain  it  and  by  no  means 
involves  that  Inference  or  conclusion.  Then, 
too,  the  contention  that  the  assumption  of 
right  payment  raises  an  implication  of  right 
retention  is  rebutted  by  the  next  words  of  the 
petition,  "It  has  been  ever  since  wrongfully 
withhdd."    Certainly,    It^^be    words   of    • 
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pteftdlnf  are  to  be  taken  moat  ■trongl7 
against  a  pleader,  the  meaning  whldi  he  In- 
tends to  convey  most  be  gathered  from  all 
the  allegations  taken  together,  and  not  mere- 
ly from  one  removed  from  Its  context.  The 
meaning  of  the  allegations  of  this  petition 
at  a  whole  can  only  be  that  the  defendant 
{ot  the  money  rightly,  bnt  kept  it  wrongly. 
We  fall,  therefore,  to  see  how  the  nse  of  the 
words  "^nly  paid"  Imposed  an  additional  bur- 
den of  proof  on  the  plaintiff.  Moreover,  in 
the  case  of  Magee  v.  Scott,  snpra.  It  express- 
ly appeared  that  the  defendant  had  obtained 
IXHsesalon  of  the  property  which  was  the  sub- 
ject-matter of  the  action  with  the  consent  of 
the  plaintiff,  who  afterwards  demanded  it 
from  the  defendant,  and  on  the  tatter's  r» 
fosal  to  return  it  sued  for  Its  value,— which  la 
jost  what  happened  In  the  present  case. 
Now,  proof  that  the  defendant  In  that  case 
had  obtained  the  property  with  the  consent 
of  the  plaintiff  would  be  as  strong  in  favor 
of  Us  right  to  keep  it  as  is  the  mere  aver- 
ment in  this  case  that  the  money  due  on  the 
policy  was  duly  paid  to  the  defendant  in 
favor  of  the  right  of  the  latter  to  keep  said 
money.  Yet  it  was  held  in  Magee  v.  Scott, 
notwithstanding  this  proof,  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the 
imqierty  unless  the  defendant  showed  a  right 
to  retain  it,  and  that  the  plaintiff  satisfied  or 
dtocbarged  the  burden  of  proof  which  was  on 
ber  by  "proof  of  title."  The  court  said: 
The  defendant's  poaaesalon  was  prima  facie 
eridence  of  title  in  talm,  bnt  it  was  rebutted 
by  proof  of  prior  ownership  on  the  part  of 
the  plaintiff."  Certainly  the  statement  that 
the  money  was  duly  paid  to  the  defendant  is 
not  tantamount  to  an  admission  that  the 
defendant  owned  the  policy,  or  bad  a  Hen 
on  IL  The  other  statement  in  the  petition 
which  Is  claimed  to  be  an  admission  fatal  to 
the  plaintura  prima  facie  case  is  a  phrase  ex- 
tracted from  the  middle  of  an  allegation,  the 
porprat  of  which  was  that  the  defendant 
owed  tiie  estate  of  Polston  "forty-five  hundred 
doUars  for  money  had  and  received  to  the 
use  of  said  estate  over  and  above  any  and 
all  Indebtedness  on  the  part  of  said  Polston 
to  defendant."  Defendant  urges  that  this 
was  an  admission  that  Polstim  was  Indebted 
to  it  when  be  died,  and  that  his  estate  is 
ttUi  indebted  to  it  Granting  this  te  true 
(though  the  allegation  only  inferentlally  so 
(tates,  if  it  does  at  all),  and  that  such  an 
indebtedniess  existed,  there  is  not  the  least 
Intlfflation  that  the  policy  was  pledged  or 
iislgned  to  secure  the  Indebtedness,  or  that 
tbe  defendant  had  any  lien  on  it  whatever. 
There  is  nothing  which  can  be  construed  Into 
an  admission  of  a  lien  In  favor  of  the  de- 
fendant which  plaintiff  was  bound  to  prove 
l>ad  been  removed  or  satisfied.  A  mere  in- 
debtedness which  might  constitute  an  offset 
in  defendant's  favor  would  not,  unless  It  was 
•eetired  by  a  lien,  break  down  plaintiff's 
Priata  fade  case,  or  defeat  bis  recovery,  for 
that  was  a  mattw  to  be  pleaded  and  proven. 


as  any  offset  which  t  defendant  may  have 
must  be.  So  we  are  unable  to  find  in  saia 
statements  of  the  petition  an  admisslMi  that 
defendant  owned  the  policy  w  held  it  in 
pledge,  or  was  the  assignee  of  it,  whidi  alone 
conld  Impose  on  the  plaintiff  the  burden  of 
showing  a  performance  by  Polston  or  him- 
self of  the  duty  to  discharge  the  debt  for 
which  the  lien  was  given.  The  most  that 
can  be  said  for  both  of  the  above  statements 
is  that  they  amount  to  a  concessicm  that 
Polston  owed  the  defendant  But  such  an 
admission,  in  the  absence  of  any  pleading 
of  a  counterclaim  or  set-off,  would  not  mili- 
tate against  plaintiff's  right  to  recover  the 
amount  collected  by  the  defendant,  or  In  any 
way  Increase  his  burden  of  proof. 

Respondent  also  insists  no  proof  was  made 
that  defendant  received  the  money  for  the 
use  of  the  estate,  or  wrongfully  withheld  it 
The  Insurance  policy  itself  showed  Polston's 
personal  representative  was  entitled  to  Its 
proceeds,  and  it  was  admitted  plaintiff  was 
his  duly  appointed  administrator  in  charge  of 
his  estate.  On  these  facts,  without  more,  the 
law  holds  defendant  received  the  money  for 
plaintiff's  use,  and  raises  an  implied  promise 
on  defendant's  part  to  pay  it  to  the  plaintiff. 
Wilson  V.  Tuma,  184  111.  S9S,  4&  N.  B.  820; 
Corey  v.  Webber,  96  Mich.  857,  66  N.  W. 
982;  Hathaway  v.  Town  of  Clncinnatus,  60 
N.  T.  484;  Leete  v.  Mining  Co.  (a  a)  88 
Fed.  9&7;  Mumfotd  v.  Wright  (Colo.  App.)  66 
Pac.  744;  Kreuts  v.  livlngston,  16  CaL  344; 
Stanwood  v.  Sage,  22  CaL  610;  Tutt  v.  Ide, 
&  Blatchf.  249,  Fed.  Cas.  No.  14,275b;  Bish- 
op V.  Taylor  (Fla.)  26  South.  287;  Oalnes  v. 
MlUer,  111  C.  S.  896,  4  Sup.  Ct  428,  28  L. 
Ed.  466;  Wlnnlngham  ▼.  Fancher,  62  Mo. 
App.  468. 

Another  point  made  against  plaintiff's  ac- 
tion is  that  it  will  not  lie  because  no  privity 
of  contract  was  shown  to  exist  between  the 
plaintiff  and  defendant  None  was  needed. 
Tbe  disposition  of  the  courts  has  been 
(though,  as  it  Infringes  on  the  Code,  this  pol- 
icy is  questionable)  to  enlarge  the  scope  of 
the  action  for  money  had  and  received,  and, 
while  a  contractual  relation  between  the  par- 
ties is  required  to  be  shown  in  some  jurisdic- 
tions, it  is  not  In  many  others,  including  this 
one.  Johnson-Brlnkman  Commission  Co.  v. 
Central  Bank  of  Kansas  City,  116  Mo.  658, 
22  8.  W.  818,  88  Am.  St  Rep.  616.  In  fact, 
the  remedy  has  been  often  applied  in  cases 
where  there  was  no  such  privity;  often  where 
rival  claimants  demanded  the  money,  each 
believing  be  was  entitled  to  It,  and  it  was 
paid  to  the  one  not  entitled;  and  even  in 
cases  of  tort  In  Johnson-Brlnkman  Commis- 
sion Co.  V.  Central  Bank  of  Kansas  City,  su- 
pra, tbe  cause  of  action  arose  oat  of  the 
conversion  by  the  defendant  of  property  be- 
longing to  the  plaintiff;  as  it  did,  also,  in 
Railway  Co.  v.  McLlney,  82  Mo.  App.  166, 
and  several  cases  cited  above.  In  Tamm  ▼. 
Kellogg,  supra,  the  city  of  St  Louis  had  con- 
demned some  land,  which  both  the  plalntlfl 
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and  defendant  claimed  to  own.  The  city  paid 
the  damages  awarded  to  Kellogg,  and  Tamm 
was  permitted  to  recover  the  money  In  an 
action  for  money  had  and  received,  as  he 
tonied  out  to  be  the  true  owner,  and  the  law 
would  dispense  with  privity  of  relation  be- 
tween the  parties  or  Imply  It  In  such  In- 
stances the  Injured  party  Is  allowed  to  waive 
the  tort,  and  recover  the  amount  received  on 
the  common  count  of  Indebitatus  assumpsit 
It  was  said  by  Park»,  C.  J.,  In  Hall  v.  Mar- 
ston,  17  Mass.  575:  "There  are  many  cases 
In  which  that  action  is  supported  without  any 
privity  between  the  parties  other  than  what  is 
created  by  law.  Whenever  one  man  haa  in 
his  bands  the  money  of  another,  which  he 
ought  to  pay  over,  he  is  liable  to  this  acti(»i, 
although  he  has  never  seen  or  heard  of  the 
party  who  has  the  right  Wlien  the  fact  is 
proved  that  he  hat  t?ie  money,  if  he  cannot 
show  that  he  ha»  legal  and  equitable  ground 
for  retaining  it  the  law  created  the  privity 
and  the  promiteJ"  The  italicized  remark  in 
the  above  quotation  indicates  when  the  bur- 
den of  proof  shifts.  As  plaintiff's  case  stood 
at  the  close  of  the  testimony,  It  appeared  the 
Insurance  company  had  paid  money  to  which 
be  was  prima  facie  entitled  to  the  defendant 
Whatever  right  the  latter  had  to  keep  the 
money  was  matter  of  defense,  which,  in  ttils 
form  of  action,  was  entirely  available  to  it 
whether  the  right  under  which  it  held  was 
legal  or  equitable,  as  was  i)ointed  out  by 
Ix>rd  Mansfield  in  Moses  v.  Macferlan,  supra. 
If  the  policy  had  been  pledged  or  assigned  to 
defendant  that  fact  could  have  been  shown, 
and  the  interest  of  the  parties  properly  ad- 
judged. Moreover,  it  is  a  well  recognized  rule 
of  pleading  that  a  fact  peculiarly  within  the 
knowledge  of  one  party  must  ordinarily  be 
established  by  him,  even  though  it  is  pleaded 
by  the  opposite  party.'  Frame  v.  Sovereign 
Camp,  67  Mo.  App.  127;  State  v.  Sehar,  50 
Mo.  398;  State  t.  Lipscomb,  52  Mo.  32.  The 
plaintiff  here,  as  administrator  in  charge  of 
the  estate  of  the  decedent,  could  hardly  be  so 
well  apprised  of  any  agreement  or  relation 
between  Polston  and  the  defendant  as  the  de- 
fendant Itself;  nor  could  the  circumstances 
of  such  relation,  if  one  existed,  be  so  readily 
proven  by  him.  Respondent's  excuse  for  re- 
taining the  fund  was  a  matter  of  defense 
easily  within  its  reach,  and  should  have  been 
shown.  The  supreme  court  of  the  United 
States  so  held  in  a  case  where  a  creditor  of 
the  assured  claimed  the  proceeds  of  a  policy 
on  his  debtor's  life:  "The  indebtedness  of 
O'Brlm  to  plaintiff,  if  any  existed,  was  a  mat- 
ter peculiarly  within  the  knowledge  of  plain- 
tiff; and.  If  that  Indebtedness  Is  an  essential 
factor  in  his  right  to  recover,  justice  requires 
that  he  should,  by  affirmative  testimony,  es- 
tablish both,  the  fact  and  amount."  Crotty  ▼. 
Insurance  Co.,  144  U.  S.  621,  12  Sup.  Ot 
749,  36  Ll  Ed.  566.  The  rule  strikes  us  as 
equally  applicable  to  a  defendant  claiming  to 
hold  Insurance  money,  as  a  creditor  of  the  as- 
sured, against  the  person  entitled  to  it  by 


the  t&noB  of  an  nnassigned  policy.  If  the 
policy  Itself  or  other  evidence  Introdnced  by 
the  plaintiff  had  shown  an  assignment  to  the 
respondent  as  in  the  Pennsylvania  cases  dted 
by  it  the  situation  would  be  nutterlally  dif- 
ferent 

Respondent  nrges  that  as  Polston  vas 
dead,  no  agent  who  transacted  the  bnalness 
with  him  in  its  behalf  could  be  permitted  to 
testify,  and  hence,  if  the  contract  between  it 
and  Polston  rested  in  parol,  there  would  be 
no  means  of  proving  it  That  is  true;  bnt 
It  is  a  contingency  which  sometimes  happens 
to  a  litigant  on  account  of  the  rules  of  evi- 
dence, and  a  court  cannot  assist  a  party  who 
is  unable  to  make  out  his  case  or  defense  be- 
cause the  only  person  by  whom  he  could 
prove  the  facts  is  disqualified  as  a  witness. 
Such  miscarriages  of  justice  as  are  entailed 
by  the  Incompetency  of  witnesses  in  certain 
circumstances,  or  of  testimony,  must  be  sub- 
mitted to  as  long  as  the  rales  of  evidence 
continue  as  they  are.  The  theory  of  the  law 
is  that  there  is  less  danger  of  injustice  being 
done,  on  the  whole,  by  keeping  out  testimony 
in  such  circumstances  than  by  admitting  it 

Finally,  It  is  pressed  aa  us  that  in  the  in- 
terest of  justice  the  new  trial  granted  by  the 
circuit  court  ought  to  be  sustained,  so  that 
defendant  can  make  proof  of  its  right  to  re- 
tain the  Insurance  money,  or  a  portion  of  it; 
and  this  argument  has  weighed  heavfly  on  us. 
But  as  the  law  stands  in  regard  to  appeals 
from  an  order  granting  a  new  trial,  we  do 
not  see  how  we  can  yield  to  it  Only  one 
ground  was  assigned  by  the  court  for  grant- 
ing a  new  trial  in  this  case,  namely,  that  the 
evidence  offered  by  the  plaintiff  was  InaofB- 
cient  to  support  tbe  Judgment  Oar  view  o( 
the  subject  has  led  us  to  the  opposite  conclu- 
sion,—that  It  was  sufficient  What  then,  is 
the  state  of  the  matter?  If  tbe  plaintiff 
makes  out  a  prima  facie  case,— that  is,  proves 
all  the  law  requires  him  to  prove  in  support 
of  his  averments,— he  Is  ^itltled  to  Judgment, 
unless  the  defendant  meets  his  proof  with 
countervailing  evidence.  In  this  case  no  evi- 
dence to  rebut  the  plaintifiTs  case  was  offered 
by  the  defendant  at  all,  and  so  the  trial  court 
properly  entered  judgment  in  plalntifTs  fa- 
vor. Can  this  court  say  the  circuit  court  et' 
red  in  setting  aside  that  judgment  and  grant- 
ing a  new  trial,  and  at  the  same  time  ordo' 
the  case  to  be  retried  7  This  would  be  an  in- 
justice alike  to  the  plaintiff  and  the  learned 
circuit  judge,  and  utterly  inconsistent  We 
can  readily  see  that  some  provision  ought  to 
be  made  by  which  an  appellate  court  may  or- 
d^  a  cause  to  be  retried  when  justice  would 
likely  be  promoted  thereby,  because  it  Is  prob- 
able the  defendant  had  a  defense  which  vras 
not  made  through  some  oror  of  judgment 
even  though  tbe  plaintiff  was  entitled  to  a 
verdict  as  the  evidence  stood.  But  there 
seems  to  be  no  such  pow»  in  an  appellate 
court  now.  Parties  either  wisely  or  unwise-  i 
ly  have  been  given  the  privilege  of  appealing 
from  an  order  of  a  nisi  prlus  court  sustahiing 
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I  a  motion  for  a  new  trial,  and  when  the  appeal 
i  b  beard  In  the  uppo:  court  the  latter  must 
I  any  on  the  record  before  It  whether  the  trial 
'  conrt  was  justified  in  granting  a  new  trial, 
I  and.  If  it  was  not,  must  reverse  that  mling, 
and  order  the  verdict  to  be  reinstated.  This 
may  occasionally  work  a  hardship,  and  prob- 
ably will,— possibly  may  do  so  In  this  case; 
but,  if  so,  it  is  the  inevitable  result  of  the 
Etatate  itself.  It  Is  true,  sometimea  cases 
have  been  reversed,  and  the  party  against 
vrhom  the  decision  went  allowed  a  new  trial 
lu  the  court  below;  none,  however,  which  is 
analogous  to  the  present  controversy  as  it 
now  stands.  The  whole  object  of  the  law 
permitting  an  appeal  to  be  taken  from  an  or- 
der for  a  new  trial  by  a  party  in  whose  favor 
judgment  was  given  would  be  rendered  nuga- 
tory if  an  appellate  court  might  decide  tliat 
he  was  entitled  to  the  very  judgment  which 
Tras  set  aside,  and  still  uphold  the  order  set- 
ting it  aside.  The  purpose  of  that  statute 
was  to  prevent  a  party  who  had  obtained  a 
judgment  from  being  deprived  of  the  benefit 
of  it  by  the  court  in  which  it  was  obtained 
Tacating  It  without  BuflScient  reason,  and  the 
reason  must  be  set  out  in  the  order.  lYue, 
the  appellate  court  will  sustain  the  order  if 
it  can  be  done,  either  on  the  ground  assigned 
or  any  other  found  in  the  record;  but  it  can- 
not be  sustained  on  a  mere  suggestion  that  it 
would  be  in  the  Interest  of  justice,  or  a  sur- 
mise that  it  would  be,  if  the  entire  record 
conclusively  shows  the  party  who  got  the 
judgment  was  legally  entitled  to  It  as  the 
case  stood  when  it  was  rendered.  In  Craw- 
ford V.  Railway  Co.  (not  yet  ofllclally  report- 
ed) 66  8.  W.  350,  the  supreme  court  says: 
"If  upon  a  hearing  this  court  should  deter- 
mine that  the  circuit  court  erred  in  granting 
a  new  trial,  the  order  of  the  defendant  to 
that  ^ect  would  be  reversed,  and  the  judg- 
ment of  plaintiff  in  that  court  would  be  re- 
stored in  full  force  and  vigor,  whereas  it  Is 
now  suspended  by  the  order  granting  a  new 
trial." 

It  resolti  from  the  foregoing  considera- 
tions that  the  order  of  the  court  setting  aside 
the  judgment  In  this  case  In  favor  of  the 
plahitlff  must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  the  circuit  court 
to  set  aside  the  order  sustaining  the  motion 
fcr  a  new  trial,  and  to  overrule  said  motion. 

BLAXD  P.  J.,  and  BAP.CLAY,  J.,  concur. 


PFAFF  T.  GRtlEN  et  al. 

(Court  of  Appeals  at  St  Louis,  Mo.    Feb.  25, 
1002.) 

FOREIGN  CORPORATIONS  —  UABIUTT  OF 
ST0CKHOLJ>IERS— ENFORCSMBNT  —  FORBIQN 
8TATDTBS-CONSTRUCTION-RIOHTS  OF  AC- 
TION—FARTIBS-^OINDER. 

I'The  statntory  liability  of  stockholders  for 
more  tliao  the  amount  of  their  stock  is  not  in 
the  nature  of  a  penalty,  nor  is  it  an  asset  of 
tke  eotporation,  but  is,  in  legal  effect,  a  con- 


tract  of  the  stockholder  with  the  creditor  to 
answer  for  the  debts  of  the  corporation  in 
proportion  to  the  stock  owned. 

2.  The  construction  by  the  Ohio  supreme 
court  of  the  Ohio  statute  which  provides  that 
proceedings  by  creditors  to  enforce  the  statu- 
tory liability  of  stockholders  shall  be  for  the 
benefit  of  all  creditors  against  all  stockholders, 
as  providiug  a  remedy  by  bill  in  equity  to  be 
filed  in  behalf  of  all  creditors  against  all  the 
stockholders,  joined  as  eodefendants  with  the 
corporation  itself,  will  be  followed  in  Mis- 
souri. 

8.  Where  an  Ohio  court,  acting  in  pursuance 
of  its  constitution  and  statutes  providing  that 
stockholders  shall  l>e  liable  to  corporation  cred- 
itors in  excess  of  theu*  stock,  has  determined 
the  amount  owing  by  the  stockholders,  the  lia- 
bility of  such  stockholders  as  reside  in  Mis- 
souri will  be  enforced  by  the  Missouri  courts. 

4.  The  decree  of  the  Ohio  court  In  such  pro- 
ceedings, determining  the  liability  of  the  Mis- 
souri stockholders,  is  not  conclusive  of  their 
liability  in  a  suit  in  Missouri  to  euforce  such 
liability,  if  they  were  not  parties  to  the  pro- 
ceeding in  the  Oliio  courts. 

5.  The  Joinder  of  all  the  Missouri  stockhold- 
ers of  an  Ohio  corporation  is  proper,  in  a 
suit  in  equity  in  Missouri  by  corporation  cred- 
itors to  enforce  the  stockholders'  liability  un- 
der the  Ohio  statutes. 

Appeal  from  St.  Louis  drcuit  court;  James 
H.  Withrow,  Judge. 

Suit  by  Carl  T.  Pfaff  against  Jacob  Gruen 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Noble  &  Shields,  for  appellant.  J.  Hugo 
Grimm,  for  respondents 

GOODE,  J.  A  demurror  was  sustained  to 
the  plaintiff's  petition  in  this  case,  In  which 
he  seeks  to  enforce  a  statutory  liability 
against  Jacob  Gruen  and  John  Gruen  as 
stockholders  In  the  Columbus  Watch  Compa- 
ny, an  insolvent  corporation  organized  under 
the  laws  of  the  state  of  Ohio.  The  grounds  of 
the  demurrer  were  a  misjoinder  of  parties  de- 
fendant, and  a  failure  to  state  facts  sutOdent 
to  constitute  a  cause  of  action.  Plaintiff  stood 
on  his  petition.  From  the  allegations  of  the 
petition,  It  appears  the  plaintiff  Is  both  a 
stockholder  and  a  creditor  of  an  Insolvent 
Ohio  corporation,— the  Columbus  Watch  Com- 
pany,—and  that  he  brings  this  suit  In  behalf 
of  himself  and  all  Its  other  creditors.  The 
defendants  are,  and  for  years  have  been, 
stockholders  therein,  and  the  only  stockhold- 
ers resident  in  this  state.  It  also  appears 
that  two  suits  have  been  Instituted  in  the 
court  of  common  pleas  of  Franklin  county, 
Ohio,  against  said  watch  company.  In  one, 
the  plaintiff  hi  this  action,  Carl  Pfaff,  and 
Louis  Llndeman  were  plaintiffs;  In  the  sec- 
ond, Jacob  Schuetz  was  plaintiff.  In  both 
cases  the  corporation  itself  and  aU  the  stock- 
holders in  Ohio  w^«  made  parties  defendant, 
either  by  service  of  process  or  their  volun- 
tary appearance.  The  object  of  both  suits 
was  to  wind  up  the  corporation,  ascertain  Its 
indebtedness,  collect  its  assets,  and  distribute 
them  among  its  creditors.  By  the  finding  of 
the  said  court  of  common  pleas,  and  also  by 

f  3.  Sea  Corporations,  vol.  U;  CenL^lg.  UO,  SO, 
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the  return  of  an  ezecntlon  which  had  been  1a- 
sued  on  a  Judgment  obtained  by  said  Schuetz 
against  the  Columbus  Watch  Company,  and 
returned  nulla  bona  prior  to  the  filing  of  hla 
blU  In  equity.  It  appears  the  corp<H»tion  la 
InsolTent  A  receirer  was  appointed  in  the 
first  case,  prior  to  the  institution  of  the  sec- 
ond one;  but  the  two  causes  were  subsequent- 
ly consolidated,  and  the  same  recelyer  retain- 
ed. It  further  appears  that  an  assessment  of 
30  per  cent  of  the  par  value  of  the  company's 
capita!  stock  was  assessed  against  the  share- 
holders in  said  suit  In  Ohio,  which  they  were 
directed  to  pay  to  the  receiver,  and  that  all 
holders  of  stock,  Including  these  defendants, 
have  paid  that  assessment  Aftn-wards  an- 
other assessment  was  levied  against  the  stock- 
holders, which,  with  the  first  levy,  carried  the 
assessments  against  them  up  to  the  full  par 
value  of  the  capital  stock.  The  amounts  nec- 
essary to  be  paid  by  the  defendants  and  all 
other  shareholders  to  make  good  what  the 
company  owes  were  definitely  fixed  by  the  de- 
cree of  the  court  In  said  consolidated  case, 
and  all  the  stockholders  have  paid  their  sec- 
ond assessment,  except  these  defendants,  who 
refused  to  pay,  wherefore  this  action  was  in- 
stituted to  compel  payment 

We  regard  most  of  the  propositions  of  law 
Involved  In  the  controversy  as  well  settled  and 
supported  by  harmonious  decisions;  but  some 
of  them  are  still  open,  at  least  in  this  Jurisdic- 
tion, and  the  cases  dealing  with  them  are  so 
contradictory  as  to  cast  doubt  on  what  the 
rule  is  or  ought  to  be.  A.  statutory  liability 
like  the  one  with  which  the  defendants  are 
sought  to  ^  charged  is  not  strictly  an  asset 
of  a  corporation,  but  an  Indemnity  or  fur- 
ther security  exacted  by  the  laws  of  the  state 
of  the  corporation's  domicile  for  the  benefit  of 
Its  creditors.  Such  a  liability  is  not  In  the 
nature  of  a  penalty,  nor  does  the  obligation  to 
discharge  it  If  the  contingency  for  which  it 
is  provided  happens  (that  is,  it  the  corporation 
becomes  insolvent)  rest  exclusively  on  the  con- 
stitution and  statutes  which  impose  It  While 
it  is  a  legislative  expression  of  the  public 
policy  and  popular  sentiment  of  the  states 
where  it  prevails  as  to  how  incorporated  com- 
panies can  be  best  regulated,  as  between  a 
shareholder  of  a  company  and  the  company's 
creditors  It  is  In  the  nature  of  a  contract 
because,  when  persons  subscribe  for  shares  In 
a  company  organized  under  laws  which  im- 
pose the  liability,  they  are  presumed  to  have 
subscribed  with  reference  to  those  laws,  as 
well  as  all  others  regulating  companies  and 
their  members,  and  to  have  consented  to  be 
thus  responsible.  It  is  therefore,  in  legal  ef- 
fect a  promise  to  answer  to  corporate  cred- 
itors in  proportion  to  the  value  of  the  stock 
one  holds,— an  Implied  contract  to  pay  the 
company's  debts  if  the  company  itself  can- 
not Brown  v.  Hitchcock,  96  Ohio  St  867; 
Bank  V.  Hawkins,  174  U.  S.  372,  19  Sup. 
Ct  739,  43  L.  Ed.  1007.  The  disposition  of  the 
courts  of  states  outside  the  one  where  an  In- 
solvent company  la  domiciled  is  to  enforce 


■nch  a  statutory  liability,  both  because  of 
that  comity  and  good  will  which  ought  to  ex- 
ist among  the  states  of  the  Union,  and  ttiat 
respect  which  the  governmental  departments 
of  other  states  ought  to  show  to  the  lavs  and 
policies  of  a  sister  state,  and  also  because  it 
Is  the  duty  of  courts  everywhere  to  compel 
parties  to  keep  all  obligations  and  engage- 
ments, not  Illegal  or  Immoral,  into  which  tbey 
have  entered.  As  has  been  said,  a  liability  of 
this  kind  is  more  than  a  public  policy,— more 
than  a  mere  indemnity  exacted  from  the 
holders  of  corporate  stock  In  favor  of  the 
company's  creditors.  It  is  an  obligation  vol- 
untarily assumed  by  every  Individual  who 
subscribes  for  shares  in  a  company  organized 
and  doing  business  under  laws  which  pre- 
scribe such  a  liability,  and  therefore,  over  and 
above  the  duty  of  comity  (that  noblesse 
oblige  which  should  constrain  sovereign 
states),  ought  to  be  enforced  on  the  same 
broad  principles  and  for  the  same  persuasive 
reasons  that  other  contracts  are  enforced,  be- 
cause a  principal  duty  of  courts  is  to  compel 
men  to  perform  their  contracts.  Judicial  com- 
pulsion is  what  makes  agreements  useful, 
and  the  transaction  of  business  by  and 
through  agreements  possible.  It  is  the  obli- 
gation of  contracts  which  consists  In  the  rem- 
edy given  by  the  law  for  their  enforcement 
"A  contract  Is  an  agreement  in  which  a  par- 
ty undertakes  to  do  or  not  to  do  a  particular 
thing.  The  law  binds  Iilm  to  perform  bis 
undertaking,  and  thia  Is,  of  course,  the  obli- 
gation of  his  contract"  was  the  language  of 
Chief  Justice  Marshall  in  Sturgea  v.  Crown- 
Inshleld,  4  Wheat  122,  4  L.  Ed.  529. 

The  foregoing  observations  apply  to  the 
statutory  liability  of  members  of  corporations 
generally,  wherever  that  kind  of  liability  ex- 
ists, without  reference  to  the  particular  pro- 
visions of  the  constitution  and  statutes  of 
Ohio  which  we  are  called  on  to  consider  in 
this  case,  and  which  need  to  be  noticed.  The 
constitution  of  that  state  contains  this  clause: 
"Dues  from  corporations  shall  be  secured,  by 
such  individual  liability  of  the  stockholders, 
and  other  means,  as  may  be  prescribed  by 
law;  but  in  aU  cases,  each  stockholder  shall 
be  liable;  over  and  above  the  stock  by  him  or 
her  owned,  and  any  amount  unpaid  thereon, 
to  a  further  sum  at  least  equal  in  amount  to 
such  stock."  Article  13,  {  3.  In  the  Revised 
Statutes  of  Ohio  are  the  following  sections, 
undertaking  to  execute  the  foregoing  con- 
stitutional provision:  "The  stockholders  of  a 
corporation  which  may  be  hereafter  formed, 
and  such  stockholders  as  are  now  liable  un- 
der former  statutes,  shall  be  deemed  and  held 
liable,  in  addition  to  their  stock.  In  an  amount 
equal  to  the  stock  by  them  subscribed,  or  oth- 
erwise acquired,  to  the  creditors  of  the  co^ 
poration,  to  secure  the  payment  of  the  debti 
and  liabllltieB  of  the  corporation."  "The 
term  'stockholders,'  as  used  in  the  preceding 
aectlon,  shall  apply  not  only  to  such  persons 
as  appear  by  the  books  of  the  corporation  to 
be  such,  but  to  any  equitable  owner  of  stock. 
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althongh  tbe  Btodc  appeara  <m  the  books  In 
the  name  of  another."  Sections  3258,  3250. 
Tben  Is  also  this  statute  proTidlng  the  i«t>- 
cedure  according  to  which  the  liability  Is  to 
be  enforced  hi  the  state  of  Ohio:  "A  stock- 
holder or  creditor  may  enforce  such  liability 
by  action  Jointly  against  all  the  holders  or 
owners  of  stock,  which  action  shall  be  for  the 
benefit  of  all  creditors  of  a  corporation  and 
against  all  persons  liable  as  stockholders,  and 
in  anch  action  there  shall  be  found  and  de- 
termined the  amount  payable  by  each  person 
Uable  as  stockholder  on  all  indebtedness  of  a 
corporation.  In  which  adjudication  no  costs 
■hall  be  taxed  to  nor  collected  of  any  stock- 
holder to  an  amount  which,  together  with  the 
amount  to  be  paid  on  said  indebtedness,  will 
exceed  the  amount  of  stock  on  which  he  Is 
liable."  Section  3260.  It  has  been  adjudged 
by  the  supreme  court  of  Ohio  that  the  statu- 
tory responsibility  of  stockholders  created  by 
the  legislation  above  quoted  was  Intended  for 
the  exdnsive  benefit  of  creditors;  that  the 
corporate  authorities  have  no  control  over  the 
liability;  that  a  suit  by  a  creditor  to  enforce 
it  should  be  for  the  benefit  of  all  the  cred- 
itors, and  that  stockholders  who  are  proceed- 
ed against  are  entitled  to  have  all  their  co- 
members  made  parties,  so  there  may  be  an 
accounting,  an  ascertainment  of  the  compa- 
ny's debts,  creditors,  and  assets,  an  assess- 
ment of  the  members  In  proportion  to  their 
holdings  of  stock,  and  a  distribution  of  the 
assets  and  the  sum  collected  from  the  share- 
holders among  the  creditors;  and  that  the 
corporation  ought  to  be  a  party.  Wright  v. 
McConnack,  17  Ohio  St.  87;  Umsted  v.  Bus- 
kUk,  Id.  US.  As  the  construction  of  the  con- 
stitution and  statutes  of  a  state  by  Its  highest 
court  ts  usually  deferred  to  and  recognized  as 
tbe  true  meaning  of  those  laws,  it  must  be 
held.  In  view  of  the  foregoing  decisions,  and 
of  the  language  of  the  statute  last  quoted, 
that  the  proper  method  to  enforce  the  liability 
of  the  shareholders  of  an  Insolvent  Ohio  com- 
pany to  Its  creditors  is  by  a  bill  in  equity 
filed  In  behalf  of  all  the  creditors  against 
an  the  stockholders.  Joined  as  codefendants 
with  tbe  corp<»ratlon  itself.  The  foregohig 
ptopositloii  necessarily  Implies  that  the  prop- 
er forum  in  which  to  Institute  such  a  suit  Is 
the  court  of  the  company's  domicile,  where 
Jtuisdictlon  of  the  company  Itself  may  be  ac- 
quired, and  generally  of  a  majority  of  its 
members,  and  where  the  company's  ofiicers, 
books,  vouchers,  and  other  data  needed  to 
ascertain  Its  financial  condition  are  accessi- 
ble. 

This  brings  us  to  a  question  about  which 
there  Is  much  dispute  and  an  irreconcilable 
conflict  of  opinion,  namely,  whether  the  lia- 
bility should  be  enforced  by  the  courts  of  an- 
other Jurisdiction  when  the  insolvent  corpora- 
tion is  domiciled  and  does  business  In  a  state 
whose  statutes  provide  a  remedy  for  the  en- 
forcement of  the  liability  like  the  one  pro- 
Tided  by  the  Ohio  statutes;  that  is,  by  a  pro- 
'Ccedtng  to  which  all  the  abareholders  and  tha 


corpMation  Itself  must  be  parties,  and  which 
must  be  Instituted  by  all  the  company's  cred- 
itors, or  by  one  or  more  of  them  in  behalf  of 
all.  As  has  been  said,  it  is  the  dlspoBltlon  of 
the  courts  of  all  the  states  at  the  present  time 
(although  it  was  not  always  so)  to  aid  in  the 
collection  of  these  dues  from  stockholders 
resident  inside  theh:  Jurisdiction  whenever 
they  can;  and  that  is  certainly  tbe  Judicial 
policy  of  Missouri,  as  declared  by  our  su- 
preme court  in  a  carefully  considered  opinion, 
which  disapproved  the  contrary  rule  announ- 
ced 4n  the  earlier  decisions  of  the  supreme 
court  of  Massachusetts.  Guemey  v.  Moore, 
131  Mo.  660,  82  a  W.  1132.  But  whatever 
may  be  the  Judicial  inclination  In  this  regard, 
courts  have  sometimes  found  It  impossible  to 
enforce  foreign  legislation  of  this  kind  with- 
out doing  violence  to  well-settled  legal  rules, 
and  injustice  to  the  stockholders  resident  in 
their  Jurisdiction,  and  proceeded  against 
therein,  from  theh:  Inability  to  obtain  Juris- 
dlctimi  of  all  the  shareholders  and  of  tbo 
corpora ticHi  itself;  for  to  hold  outside  stock- 
holders liable  in  a  proceeding  to  which  tho 
other  members  of  the  corporation  are  not  par- 
ties might  occasionally  result  In  imposing  mi 
them  a  heavier  burden  in  respect  to  the  cor- 
porate debts  than  the  statutes  of  the  domicile 
contemplate,  or  than  is  Imposed  on  domicili- 
ary shareholders.  The  duty  of  the  members 
to  respond  to  creditors  only  arises  If  the  cot- 
poration's  assets  are  inadequate  to  meet  its 
obligations,  and  those  assets  ought  to  be  first 
exhausted.  But  a  foreign  court  has  no  pow- 
er to  sequestrate  or  levy  on  the  company's 
assets,  and  hence  cannot  secure  to  share- 
holders their  right  to  have  the  company's 
property  appUed  in  satisfaction  of  its  debts 
before  they  are  called  on  to  pay.  Neither 
can  foreign  tribunals  ascertain  as  readily  aa 
a  domestic  one  the  solvency  of  the  different 
members,  and  the  amount  which  each  should 
be  assessed,  while  it  is  Impossible  to  compel 
contribution  among  them.  Brlckson  v.  Ne- 
smith,  15  Gray,  221.  One  rule  of  statutory 
construction  Is  that  when  a  statute  creates  a 
right  which  did  not  exist  before  at  common 
law,  and  at  the  same  time  provides  a  remedy 
for  the  enforcement  of  that  right,  this  reme- 
dy is  exclusive.  Tbe  theory  underlying  that 
canon  of  construction  Is  that  in  such  cases 
the  remedy  is  so  intimately  associated  with 
the  right  as  to  be  a  part  of  it,  and  therefore 
the  right  and  the  remedy  are  Inseparable. 
Morley  v.  Thayer  (C.  C.)  3  Fed.  737;  Slee  T. 
Bloom,  19  Johns.  456, 10  Am.  Dec.  273;  Lowry 
V.  Inman,  46  N.  Y.  119;  Daucby  r.  Brown, 
.24  Vt.  197.  As  a  consequence,  when  a  court 
outside  the  state  where  such  a  statute  Is  in 
force  is  called  on  to  compel  obedience  to  it, 
and  finds  itself  unable  to  apply  the  prescribed 
remedy,  eltho*  because  the  procedure  it  may 
tolerate  does  not  embrace  such  a  remedy,  oc 
because  the  necessary  parties  to  make  tbe 
remedy  effective  are  beyond  Its  reach,  or  from 
any  other  circumstance  standing  In  the  way 
of  a  Just  use  of  the  remedy,  It  will  refuse  to 
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entertain  the  Iltlgatlm,  althongh  It  would  eo- 
tertain  It  If  no  remedy  was  prescribed  by  tbe 
statutes  creating  the  right,  and  would  then 
enforce  the  right  according  to  its  own  ordi- 
nary procedure  or  the  course  of  the  common 
law.  Accordingly  it  has  been  held  in  many 
cases,  In  conformity  to  those  rules  of  con- 
struction and  practice,  that  where  statutes  of 
a  state  Impose  a  liability  on  the  shareholders 
of  a  company  of  that  state  to  Its  creditors 
equal  In  amount  to  the  stock  held  by  tbem, 
and  prescribe  a  remedy  to  make  the  liability 
available  to  creditors,  that  remedy  is  exclu- 
sive, and  the  right  will  not  be  enforced  by 
courts  of  outside  Jurisdictions  unless  it  may 
be  as  efTectively  applied  by  them  as  by  the 
domestic  courts.  Pollard  v.  Bailey,  20  Wall. 
527,  22  L.  Ed.  376;  Bank  v.  Francklyn,  120 
U.  8.  746,  7  Sup.  Ot  757,  30  K  Ed.  825;  Fin- 
ney V.  Guy,  106  Wis.  256,  82  N.  W.  695,  49 
L.  R.  A.  486;  Erlckson  v.  Nesmlth,  15  Gray, 
221;  Bank  T.  Kludge,  154  Mass.  203^  27  N. 
B.  1015,  13  L.  R.  A.  66,  26  Am.  St  Rep.  240; 
Bates  V.  Day,  1S6  Pa.  513,  48  Aa  407,  82  Am. 
St.  Rep.  811;  Fowler  v.  Lampson,  146  111. 
472,  34  N.  B.  932,  37  Am.  SL  Rep.  163;  Mor- 
ley  v.  Thayer  (O.  0.)  3  Fed.  737. 
But  one  cannot  reau  the  cases  on  this  sub- 

•lect  without  being  convinced  that  the  drift 
is  more  and  more  towards  qualifying  this 
doctrine  so  as  to  make  shareholders  answer 
to  corporate  creditors  in  the  courts  of  sister 
states,  and  to  brush  away  the  dUBcultles  and 
dangers  of  attempting  to  hold  them  as  often, 
though  not  always,  piuely  technical,  imag- 
inary, and  derogatory  to  Juatice.  Indeed,  a 
perusal  of  the  cases  clearly  shows  an  Increas- 
ing liberality  and  breadth  of  view  in  dealing 

'  with  this  question,— a  tendency  to  disregard 
differences  of  procedure  when  they  involve 
no  substantial  right,  and  to  place  these  con- 
tracts on  the  same  plane  others  occupy  in  re- 
spect to  Judicial  enforceinent  Local  preju- 
dices are  less  influential  than  they  were,  and 
there  is  less  state  Jealousy,  and  disposition 
to  screen  citizens  of  the  state  of  the  fomm, 
who  bold  stock  in  Insolvent  companies  In  oth- 
er states,  from  losses  Incident  to  their  hold- 
ings. The  eariier  spirit  displayed  in  the  decl- 
sIl'us  on  this  subject  was  to  some  extent  a 
reproach,  to  Justice;  the  opinions  being  man- 
ifestly colored  and  biased  by  partiality  for 
home  shareholders,  and  an  inclination  to  find 
technical  excuses  for  exonerating  them  from 
their  Just  responsibilities.  But  as  corporate 
transactions  have  widened,  and  become  more 
and  more  interstate  and  International  in 
scope,— the  shareholders  of  many  companies 
being  scattered  through  different  states  and 
nations,— the  courts  have  come  to  see  the  in- 
justice and  impolicy  of  such  rulings,  have 
gradually  acquired  a  more  catholic  spirit  in 
dealing  with  the  matter,  and  have  sought 
methods  of  enforcing,  rather  than  of  defeat- 
ing, the  liability.  As  a  consequence,  we  find 
very  contradictory  decisions,  not  only  by  dlf- 
feroit  courts,  but  by  the  same  courts  in  ear- 
lier and  Witer  cases;  the  current  of  opinion 


setting.  In  the  main.  In  the  direction  of  up- 
holding  the    obligation   of    shareholders    to 
company  creditors.    This  change  of  attitude 
is  well  illustrated  by  the  opinions  of  the  New 
7ork  court  of  appeals  in  Marshall  t.  Sher- 
man, 148  N.  T.  9,  42  N.  BL  419,  34  Lu  R.  A. 
757,  51  Am.   St  Rep.  654,  and  Howartb   -v. 
Angle,  162  N.  T.  179,  56  N.  B.  489,  47  L.  R. 
A.  725,  in  the  former  of  which  it  was  held 
that  the  liability  Imposed  by  the  conatitutlon 
and  statutes  of  Kansas  on  tiie  holders  of  cor- 
porate stock  in  a  company  organized  under 
the  laws  of  that  state  could  only  be  enforced 
in  the  courts  of  Kansas,— a  decision,  by  the 
way,  in  conflict  with  that  of  our  own   su- 
preme court  in  Guemey  v.  Moore,  supra.     In 
Howarth  v.  Angle  the  New  York  court  of  sp- 
irals entertained  a  suit  by  the  receiver  of 
an  insolvent  bank,  incorporated  in  the  state 
of  Washington,  to  collect  the  liability  impos- 
ed by  the  statutes  of  that  state  on  corpora- 
tion stockholders  against  a  stockholder  of  the 
bank  resident  in  New  York.    The  court.  In- 
stead of  overruling  Marshall  v.  Sherman,  dis- 
tinguished the  two  cases  on  grounds  mort 
or  less  solid,  but  the  decisions  are  absolutely 
contradictory  In  their  reasoning  and  spirit: 
the  older  one  showing  a  hostile  feeling  to  the 
effort  to  collect  the  liability  from  citizens  of 
New  York,  while  the  recent  one  received  It 
with  the  same  Judicial  impartiality  shown  to 
any  other  proceeding  tow  compel  performance 
of  an  engagement    These  cases,  in  addition 
to  showing  the  drift  of  adjudication,  are  In- 
structive in  reference  to  the  one  at  l>ar  In 
another    respect     The    plaintlfTs    right    In 
Howarth  v.  Angle  was  held  to  be  taken  out  of 
the  rule  recognized  in  Marshall  v.  Sherman, 
because   the   indebtedness   of   the    Insolvent 
bank,  the  amount  of  its  assets,  and  the  liabil- 
ity of  all  its  stockholders  had  already  been 
ascertained  by  a   proceeding  in  a  conrt  of 
the  state  of  Washington,  the  corpcnratlon's 
domicile.     True,  the  stockholder  resident  in 
New  York  was  not  a  party  to  that  proceeding, 
but  he  had  an  opportunity  In  the  trial  court 
In  New  York  to  contest  all  the  essential  facts, 
and  his  liability  was  ascertained   by   said 
trial  court  on  appropriate  evidence.    A  simi- 
lar change  of  heart  is  exhibited  In  two  cases 
decided  by  the  United  States  circuit  court 
of  appeals  for  the  First  circuit,  to  wit.  Bank 
V.  Sayward,  91  Fed.  443,  33  C.  a  A.  5^4.  and 
Hale  V.  Harden,  96  Fed.  747,  37  C.  C.  A.  240. 
The  opinions  in  both  these  cases  were  writ- 
ten by  the  same  Judge,  and  both  were  actions 
begun   in   the   circuit   court   of   the    United 
States    for    the    district    of    Massachusetts 
against  stockholders  of  foreign  companies  res- 
ident there,— one  against  a  stockholder  in  an 
Ohio  coriraration,   and  the  other  against  a 
stockholder  in  a  Minnesota  corporation.    In 
the  first  case  it  was  ruled  that  the  remedy 
provided  by  the  Ohio  statutes  in  such  matters 
was  an  equitable  prcceeding,  and  exclusive 
of  all  others,   and,  as  the  federal  court  of 
Massachusetts  could  not  get  the  necessary 
parties  before  It,  It  could  not  apply  the  rem- 
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edy.  In  Hale  ▼.  Hardon  fbe  suit  w«i  bronirbt 
by  a  receiver  of  a  defnnct  Minnesota  com- 
pany wbo  had  been  appointed  by  a  court  of 
tittt  state,  to  take  cbarge  of  the  company's 
usets  and  collect  the  dues  of  the  stockhold- 
ers, and  the  federal  conrt  entertained  this 
suit  on  the  ground  that  the  necessary  adjudi- 
cation to  ascertain  the  Indebtedness,  the  as- 
sets, and  the  Insolvency  of  the  corporation 
liad  taken  place  in  the  domiciliary  court  It 
was  hrid  that  the  Minnesota  constitution  and 
statutes  "clearly  contemplate  a  proceeding 
in  the  nature  of  an  equity  proceeding  in  that 
state  for  the  benefit  of  all  the  creditors,  in 
which  all  the  debts  and  assets  will  be  ascer- 
tained, including  the  amounts  due  and  re- 
maining unpaid  on  sabscrlptions  for  stock, 
and  that  the  avails  of  the  stockholders'  lia- 
bilities to  creditors,  wberevor  found,  stiall 
be  ultimately  drsTni  to  the  parent  proceed- 
ing, and  all  for  distrlbntimi,  upon  general 
insolvency  principles  and  upon  equitable 
grounds,  among  the  creditws,  without  dis- 
crimination in  favor  of  home  creditors,"— the 
Tery  remedy  prescribed  by  the  Ohio  statutes, 
S3  was  decided  in  Wright  v.  McCormack  and 
L'msted  v.  Buskirk,  supra.  Hale  v.  Hardon 
contains  an  exhaustive  and  able  opinion, 
wbich  is  very  instructive  in  respect  to  all 
phases  of  the  subject  As  the  same  Judge 
wrote  it  who  wrote  the  opinion  in  Bank  v. 
Sayward,  supra,  and  as  the  remedies  provided 
by  the  Minnesota  and  Ohio  statutes  are  iden- 
tical, he  Justified  the  opposite  results  wbich 
were  reached  in  the  two  cases  by  comment- 
ing on  the  earlier  one  as  follows:  "In  a  re- 
cent case  In  this  circuit  involving  the  Ohio 
statute  (Bank  v.  Sayward,  33  C.  C.  A.  664,  91 
Fed.  443),  some  observattons  were  made  as 
to  what  the  Ohio  statute  contemplated  as  to 
procedure,  and  what  was  intended  should  be 
done  in  the  home  state  before  liability  under 
that  statute  could  be  enforced  eztraterritori- 
ally,  without  intimating  what  would  have 
been  done  in  that  case  if  the  Joinder  and  as- 
certainments contemplated  by  such  statute 
had  been  made.  Belief  was  denied  therein 
(or  the  reason  that  what  was  contemplated  as 
to  ascertainments  and  Joinder  had  not  been 
dooe."  That  case  also  holds  the  procedure 
in  the  ancillary  litigation  should  be  similar 
to  that  provided  for  by  the  statutes  of  the 
domicile,  as  does,  also.  Kirtley  v.  Holmes, 
46  C.  a  A.  102,  107  Fed.  1,  52  U  R.  A.  738. 
We  may  aHude  to  the  foregoing  precedents 
again  In  the  course  of  this  opinion. 

The  supreme  court  of  Massachusetts  took 
strong  ground  In  its  earlier  decisions  against 
eoforclug  tliis  statntOTy  obligation  against 
sharehotders  ot  a  foreign  corporation  who 
Were  citizens  of  and  resident  in  that  state,  as- 
signing two  distinct  reasons  therefor,  to  wit, 
the  Impossibility  In  some  Instances  of  apply- 
ing the  remedy  pre8crll>ed  by  the  foreign 
statute  (Brickson  v.  Nesmith,  supra),  and  al- 
so tlte  impolicy  of  making  Its  citteens  re- 
spond to  such  demands  (Bank  v.  Rlndge,  154 
Uaas..  27  N.  E.,  13  L.  R.  A^  2e  Am.  St  R^.). 


The  court  of  appeals  of  New  York  acknowl- 
edged in  Marshall  v.  Sherman,  supra,  that 
the  second  reason  was  of  great  weight  But 
a  very  different  sentiment  Is  now  cherished 
by  the  courts  of  both  those  states.  It  was  a 
Kansas  statute  which  the  supreme  court  of 
Massachusetts  refused  to  recognize  in  the 
Rindge  Case;  but  in  Bank  v.  BUts,  172  Mass. 
89,  51  N.  B.  207,  42  L.  R.  A.  396,  70  Am. 
St  Rep.  232,  the  same  statute  was  enforced 
against  Massachusetts  shareholders,  in  an 
opinion  which  said,  amcmg  other  things: 
"When  the  liability  Is  distinctly  imposed  by 
statute  upon  the  stockholders  severally,  it 
would  be  imfortunate  if  It  could  not  be  en- 
forced against  stockholders  not  resident  with- 
in the  state  under  whose  laws  the  corporation 
has  been  established,  on  the  ground  that  due 
process  could  not  be  served  on  them  within 
that  state,  and  the  courts  of  the  state  where 
they  reside  would  not  take  Jurisdiction  of 
suits  to  enforce  the  liability."  The  question 
came  before  that  court  again  in  Howarth  v. 
Lombard,  175  Mass.  670,  56  N.  B.  888,  49 
L.  R.  A.  301,— a  suit  which,  like  the  one  at  bar, 
was  founded  on  an  equitable  proceeding  In 
the  company's  home  court.  In  the  state  of 
Washington,  wherein  a  receiver  for  the  In- 
solvent bank  had  been  appointed,  the  amount 
of  Its  assets  and  liabilities  determined,  the 
necessity  for  an  assessment  upon  stockholders 
and  the  amount  ot  the  required  assessment 
ascertained,  and  an  assessment  on  all  the 
stockholders  made.  It  was  ruled  the  liability 
was  contractual,  and  was  enforceable  every- 
where. The  opinion  says:  "Inasmuch  as  the 
nature  of  it  and  the  method  of  enforcing  it  de- 
pend upon  the  statute  which  enters  into  the 
implied  contract,  we  must  look  to  the  statute 
to  ascertain  its  extent  and  the  manner  of  en- 
forcing It  If  it  Is  of  such  a  nature  as  to  call 
for  local  proceedings  in  the  state  where  the 
corporation  is,  in  order  to  adjust  equities, 
such  proceedings  must  be  had,  and  it  caimot 
be  made  effectual  witbout  tbem.  Most  of  the 
cases  in  which  creditors  of  foreign  corpora- 
tions have  been  refused  relief  In  this  com- 
monwealth have  shown  rights  which,  under 
the  statutes  creating  them,  could  not  prop- 
erly be  enforced  without  proceedings  In  the 
foreign  state  whereby  equities  could  be  ad- 
Justed.  In  tbe  present  case,  as  the  statute  has 
been  construed,  it  is  plain  that  no  action  can 
be  maintained  against  a  stockholder  until  aft- 
er proceedings  in  a  court  of  Washington, 
showing  the  Insolvency  of  tbe  corporation,  and 
the  need  of  payment  to  satisfy  tbe  claims  of 
creditors.  After  such  proceedings,  and  an 
adjustment  of  the  rights  and  liabilities  ot  tbe 
corporation,  of  creditors  and  of  stockholders, 
collection  can  be  made  from  stockholders 
wherever  they  are  found."  In  Whitman  v. 
Bank,  176  U.  S.  559,  20  Sup.  Ct  477,  44  L. 
Ed.  587,  the  supreme  court  of  the  United 
States  threw  the  weight  of  ita  great  author- 
ity in  favor  of  the  proposition  that  tbe  statu- 
tory liability  of  corporate  shareholders  to 
creditors  Is  contractual,  and  that^an  actlpn 
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to  enforce  it  la  on*  to  obtain  a  private  right, 
and  can  be  maintained  in  any  court  of  com- 
iwtent  Jurisdiction,  whether  atate  or  federaL 

ThlB  very  Ohio  statute  with  which  we  are 
dealing  was  the  baala  of  a  bill  in  equity  filed 
In  a  common  pleaa  court  In  Pennsylvania  to 
collect  their  dues  from  shareholders  of  an 
insolvent  Ohio  company  resident  In  the  for- 
mer state.  The  case  went  on  appeal  to  the 
supreme  court,  and  was  decided  In  an  opin- 
ion delivered  by  Chief  Justice  Sharswood. 
It  was  evident  that  while  the  Pennsylvania 
court  acquired  jurisdiction  of  all  the  stock- 
holders and  creditors,  as  they  were  all  resi- 
dents, It  did  not  and  could  not  acquhre  Juris- 
diction of  the  corporation  Itself,  as  It  waa 
domiciled  in  Ohio.  Nevertheless  the  decision 
waa  that  the  bill  should  be  retained,  as  the 
corporation  was  Insolvent  and  Ita  assets  had 
been  exhausted.  Hanson  v.  Davison,  73  Minn. 
455,  76  N.  W.  254,  was  where  a  stockholder 
in  a  Minnesota  bank  was  proceeded  against 
in  an  ancillary  action  by  a  receiver  appointed 
In  an  original  action  against  the  corporation 
and  all  its  resident  stockholders  to  collect 
their  liabilities  from  them,  the  defendant  not 
having  been  a  itarty  to  the  original  action,  be- 
cause she  was  a  nonresident;  and  it  was 
ruled  that  although  the  statute  contemplated 
an  action  to  which  all  the  shareholders  and 
the  corporation  should  be  parties  in  the  first 
place,  an  ancillary  action  might  be  maintain- 
ed against  one  who  was  omitted  from  the 
original  action  for  want  of  Jurisdiction,  pro- 
vided the  amount  due  the  creditors  after  the 
assets  of  the  corporation  had  been  exhausted 
had  been  ascertained  in  the  original  action, 
thereby  providing  a  basis  for  determining  the 
amount  of  the  liability  of  each  shareholder. 
In  Young  v.  FarweU,  18»  IlL  826,  28  N.  B. 
845.  a  creditors'  bill  was  filed  to  collect  the 
statutory  dues  from  an  Illinois  shareholder  in 
a  Michigan  company,  and  it  was  held  It  would 
not  lie  without  a  preliminary  suit  in  Michigan; 
"The  appellant  must  first  seek  a  remedy  in 
the  courts  of  the  state  of  Michigan,  and  there 
have  authoritatively  determined  the  respec- 
tive relations  of  creditors  and  stockholders  of 
this  corporation  towards  it  and  towards  each 
other,  and  then.  If  It  shall  be  necessary,  their 
rights  as  respects  stockholders  domiciled  in 
this  state  may  be  enforced  in  the  courts  of 
this  state." 

Kirtley  v.  Holmes.  107  Fed.  1,  46  a  C.  A, 
102,  52  Im  R.  a.  738,  was  an  appeal  from  a 
blU  filed  in  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky  by  a  re- 
ceiver of  a  defunct  bank  of  Cincinnati  to  re- 
cover the  statutory  dues  of  one  John  M.  Kirt- 
ley, deceased,  a  stockholder  of  said  bank,  who 
had  resided  in  Kentucky,  and  whose  widow 
still  resided  there,  and  was  the  party  sued. 
A  suit  had  been  filed  In  Hamilton  county,  Ohio, 
by  a  creditor  of  the  bank  against  it  and  its 
stockholders,  for  the  purpose  of  recovering 
the  dues  of  the  latter;  and  the  case  had  been 
referred  to  a  master,  who  had  made  a  report 
setting  forth  the  names  of  the  stockholders, 


the  number  of  sharea  held  by  each,  the  names 
of  the  creditors,  and  the  amount  of  dalma 
held  by  each,  from  which  it  appeared  that 
John  M.  Klrtiey  owned  120  shares  of  stock, 
of  the  par  value  of  S6,000.  Kirtley  was  made 
a  party  to  the  original  suit,  but  died,  and 
there  was  an  abortive  attempt  to  revive  tiie 
suit  against  his  personal  representatlyea.  A 
proportionate  assessment  was  levied  against 
the  shareholders,  and  Judgment  rendered 
against  them  therefw  in  which  the  court  nn- 
dertook  to  include  the  representatives  of  Kirt- 
ley; but  It  was  adjudged  that  that  part  of 
the  decree  was  erroneous,  because  the  Ohio 
suit  had  not  been  properly  revived  as  to  said 
representatives.  The  ancillary  action  was 
brought  in  the  federal  court  of  Kentacky 
against  the  widow  of  said  Kirtley,  to  whom 
he  had  conveyed  lands  in  a  manner  wlilch 
was  .constructively  fraudulent  as  to  creditors, 
and  the  purpose  of  the  ancillary  bill  was  to 
collect  the  amount  due  from  him  as  a  stock- 
holder in  the  insolvent  bank  out  of  tbe  lands 
so  conveyed  to,  and  held  by,  liis  widow. 
This  cause  was  decided  after  mnch  consid- 
eration, construes  the  very  statute  we  have 
before  us,  and  sustains  the  right  of  a  receiver 
to  proceed  in  equity  in  a  foreign  fomm  to 
enforce  the  -  liability  of  stockholders  in  the 
foreign  Jurisdiction.  It  decides  another  point 
material  to  the  one  in  band,  which  will  be 
reverted  to  later.  The  court  said:  "The  case 
actually  under  consideration  comes  to  this: 
Can  the  contractual  liability  of  a  stockholder 
in  an  Ohio  corporation,  domiciled  in  a  for- 
eign Jurisdiction,  be  enforced,  where  the 
proofs  show  an  assessment  in  the  atate  of 
the  creation  of  the  corporation  upcMi  domestic 
stockholders  to  the  full  amount  of  the  stock- 
holders' liability,  and  the  testimony  discloses 
the  Insolvency  of  the  corporation,  and  In- 
debtedness in  excess  of  the  stockholders'  lia- 
bility, and  an  assessment  la  sought  of  exact- 
ly the  same  character  as  was  enforced  In  the 
original  case?  We  think,  in  the  light  of  {«ln- 
clple  and  authority,  this  question  must  be 
answered  in  the  affirmative.  We  find  the 
obligation  to  be  one  arising  upon  contract, 
and  Its  enforcement  upon  principles  of  comity, 
at  least,  in  cases  like  the  one  under  consider- 
ation, to  work  no  injustice  upon  citizens  of  a 
foreign  Jurisdiction."  So,  In  Howarth  v. 
Angle,  162  N.  Y.  190,  66  N.  E.  493,  47  U  R. 
A.  725,  it  18  said:  "In  that  case  [MarshaU  v. 
Sherman]  the  amount  of  the  deficiency  was 
not  ascertained  in  any  way  by  a  conrt  or  oth- 
erwise. The  action  was  not  brought  by  a 
receiver.  The  remedy  sought  was  that  pro- 
vided by  the  foreign  statute,  which '  created 
the  liability.  That  remedy  could  not  be  whol- 
ly enforced  in  this  state,  and,  to  the  ext«it 
that  it  could  be  enfwced,  might  result  In  In- 
justice to  our  citizens.  In  this  case  the  ac- 
tion is  brought  by  a  receivo-,  who,  according 
to  the  decisions  of  the  Washington  conrts,  has 
the  title  to  the  right  of  action,  and  the 
amount  of  the  d^dency  has  been  definitely 
ascertained  both  by  the  courts  of  that  state 
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and  of  fbaa.  It  does  not  appear  that  tbere  Is 
any  other  atockholder  or  any  creditor  in  this 
Mate,  or  tliat  Injustice  will  be  done  to  any  cltl- 
wea  ot  this  state  by  sustaining  the  Judgment 
appealed  from.  Tbe  reasons  given  by  the 
court  for  denying  relief  in  Marshall  t.  Sher- 
man are  met  by  the  facts  of  this  case,  which 
diatingnlsh  it  In  many  essential  respects,  and 
permit  a  recovery  under  the  principles  sanc- 
tioned, but  not  applied.  In  that  caae^  because 
the  necessary  facts  were  wanting." 

A  conservative  deduction  from  the  cases 
we  have  noticed  is  that  the  Judicial  mind  is 
more  favorably  disposed  towards  obligations 
of  this  kind,  more  inclined  to  make  all  share- 
boldera,  whether  dtmiestic  or  foreign,  comply 
with  them,— to  release  the  liability  from  the- 
oretical difflcnlties  and  entanglements  con- 
nected with  Its  enforcement  when  possible, 
and  thus  render  it  more  completely  binding. 
In  order  to  carry  out  this  policy  by  enforcing 
the  contract  when  it  arises  on  the  statute  of 
another  state,  which  prescribes  not  only  the 
right,  but  a  remedy,  which  requires  all  share- 
holders and  the  corporation  Itself  to  be  made 
parties  to  a  suit  for  the  benefit  of  all  the 
creditors,  courts  have  come  to  hold  that  if 
an  original  suit  has  been  Instituted  In  a  court 
of  the  company's  domicile,  and  all  stock- 
holders In  the  Jurisdiction  brought  before 
that  court,  an  account  taken  of  the  debts  and 
reeonrces  of  the  company,  the  excess  of  the 
farmer  ascertained,  together  with  the  solven- 
cy or  insolvency  of  Its  different  shareholders, 
and  the  sum  in  which  each  ought  to  be  as- 
sessed, and  an  appropriate  decree  entered  es- 
tablishing tbose  things,  then  a  proceeding 
may  be  had  In  a  foreign  court  against  stock- 
holders resident  In  that  Jurisdiction  who 
could  not  be  brought  before  the  domestic 
court  in  the  original  proceeding,  to  make 
them  pay  their  proportionate  dues,  as  ascer- 
tained in  the  parent  suit.  We  regard  this  as 
a  salutary  exception  to  the  general  rule  that 
a  peculiar  statutory  remedy  to  enforce  a  new 
Tight  will  not  be  applied  by  outside  courts, 
since  it  affords  an  effective  remedy  In  aid  of 
Justice^  which  is  capable  of  being  so  used 
that  no  possible  wrong  can  be  done  to  parties 
agahist  whom  It  Is  Invoked.  If  it  is  not  rec- 
ognized and  accepted,  the  courts  must  often 
see  a  defendant  escape  from  his  undoubted 
liability  because  there  Is  no  way  to  compel 
blm  to  discharge  it,— In  other  words,  must 
permit  a  party  to  do  an  actual  wrong,  lest, 
in  compelling  him  to  do  right,  the  court  It- 
self may  do  wrong;  an  apprehension,  by  the 
way,  which  is  usually  groundless. 

It  is  a  setUed  principle  of  Jurisprudence 
that  a  remedy  shall  accompany  every  right, 
and  redress  be  afforded  for  every  wrong;  so 
It  Is  the  duty  of  courts  to  adopt  and  use  any 
procedure  to  effectuate  the  right  that  may 
be  available.  We  come,  then,  to  the  consld- 
etstion  of  whether  there  is  any  insuperable 
obntacie  in  the  way  of  the  present  proceeding 
to  charge  these  Missouri  shareholders  of  an 
insolvent  Ohio  company.    Plaintiff's  bill  doea 


not  ask  the  Miasonrl  conrta  to  taka  charge 
of  the  assets  of  the  corporation,  to  ascertain 
its  liability,  collect  its  resources,  find  how 
far  the  assets  are  insufficient  to  pay  its  debts, 
or  determine  In  what  sum  each  holder  of 
stock  must  respond  to  the  creditors.  All 
those  matters  have  been  already  attended  to 
by  a  domestic  court  of  competent  Jurisdiction 
in  a  proceeding  to  which  the  corporation  was 
a  party,  as  were  all  Ita  Ohio  shareholders, 
which  proceeding  resulted  In  a  decree  fixing 
the  extent  of  the  defendants'  liability,  as  well 
as  that  of  the  other  shareholders,  and  wbfch 
decree  they  have  recognized  by  paying  part 
of  the  assessment  levied  against  them.  The 
sole  question,  then,  is  whether,  hy  this  IdU, 
which  we  regard  as  a  proceeding  ancillary 
to  the  original  one  in  Ohio,  the  defendants 
can  be  made  to  pay  the  balance  due  on  their 
assessments.  No  reason  has  been  suggested 
why  they  may  not  be  compelled  to  do  so,  ex- 
cept that  the  remedy  provided  by  tlie  Ohio 
statutes  to  enforce  the  obligation  created  by 
those  statutes  is  a  peculiar  one,  which  can 
only  be  administered  by  the  courts  of  that 
state.  But  the  legal  doctrine  invoked  by  the 
respondents— that  the  courts  of  one  state  will 
decline  to  enforce  remedies  provided  by  the 
statutes  of  another  state  as  the  obligation 
for  the  performance  of  a  newly  created  right 
—extends  only  so  far  as  the  reason  for  it  ex- 
tends, and  falls  when  the  reason  fails.  The 
reason  of  the  law  Is  the  law  Itself,  said  Lord 
Coke.  What  is  the  reason  of  this  doctrlneT 
Simply  the  inability  of  outside  courtq  to  ad- 
minister such  remedy  effectively,  and  so  as 
to  do  complete  Justice.  Or,  apeakiag  in  the 
terms  of  the  present  case,  the  inability  of  a 
Missouri  circuit  court  to  obtain  Jurisdiction 
of  the  Columbus  Watch  Company  or  ita  as- 
sets; to  allow  the  demands  of  creditors 
against  It;  to  ascertain  the  amount  of  its 
Indebtedness,  and  how  far  short  its  resources 
will  fall  of  meeting  them;  and  to  determine 
what  amount  its  shareholders  ought  to  be  as- 
sessed, and  make  the  assessment  Courts 
outside  of  Ohio  cannot  do  these  things,  and 
therefore  they  cannot  and  will  not  use  the 
Ohio  remedy,  but  will  remit  creditors  to  the 
courts  of  Ohio.  But  If  everything  has  been 
done  by  an  Ohio  court  except  to  make  share- 
holders not  resident  in  that  Jurisdiction  pay 
what  they  owe  and  what  they  have  been 
found  to  owe,  why  may  not  this  step  be  tak- 
en In  furtherance  of  Justice  by  a  court  of  the 
state  where  they  can  be  found?  Or  shall 
such  a  court  be  frightened  by  Imaginary  dan- 
gers, and  deterred  by  theoretical  difficulties 
Into  letting  these  stockholders  go  free?  The 
result  would  be  that  the  dishonest  refusal  of 
the  defendants  to  comply  with  their  engage- 
ments will  wholly  exempt  them  from  their 
proportionate  contribution  to  the  company's 
creditors,  because  the  Ohio  courts  cannot 
compel  them  to  contribute,  for  lack  of  Juris- 
diction over  them,  and  the  Missouri  courts 
will  not  compel  them,  for  lack  of  Jurisdic- 
tion over  the  company.  Bvery  st$p  has  been 
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taken  In  Oblo  by  the  plaintiff  that  can  be, 
and  he  must  either  proceed  against  the  de- 
fendants In  MlBBOUri,  or  not  proceed  further 
at  all.  The  only  mle  oonslatent  with  that 
exalted  standard  of  Justice  which  courts 
ought  to  emulate,  or  compatible  with  the 
transaction  of  business  by  corporations 
through  the  medium  of  binding  contracts,  Is 
for  foreign  courts  to  aid  the  proceedings  In 
the  domestic  one.  This  case  is  one  of  first 
impression  in  this  state,  and  In  molding  the 
law,  and  saying  what  It  shall  be  within 
our  Jurisdiction,  we  feel  we  ought  to  make 
such  a  choice  among  the  contradictory  prece- 
dents as  will  best  subserve  the  ends  of  right 
and  Justice. 

As  opposed  to  this  Tlew,  we  are  cited  to 
the  case  of  Nlmlck  t.  Iron  Works  Co.,  25  W. 
Va.  1S4,  which  construes  the  Ohio  statute  In 
question  to  be  nonenforceable  in  West  Vir- 
ginia. That  decision  seems  to  have  Induced 
the  enactment  of  a  statute  to  meet  the  diffi- 
culty the  court  encountered,  as  was  decided 
in  Swing  T.  Furniture  C!o.,  45  W.  Va.  283,  SI 
S.  E.  825;  and  we  think  it  Is  not  as  sound  In 
Its  argument  and  conclusions  as  the  cases 
above  cited,  which  hold  the  contrary  view. 
We  prefer  the  ludd,  and,  It  seems  to  us,  un- 
answerable, reasoning  of  Judge  Day  In  Klrt- 
ley  V.  Holmes,  supra. 

A  question  arises  as  to  the  conduslveness 
of  the  assessments  against  the  defendants, 
and  the  other  orders  and  decrees  made  in  the 
original  suit  In  the  court  of  common  pleas  of 
Franklin  county,  Ohio.  It  Is  quite  generally 
held  that  the  shareholders  of  a  corporation 
are  bound  by  all  proceedings  to  which  It  is 
a  party,  whether  they  are  parties  or  not,  If 
such  prooeedlnRs  relate  to  corporation  af- 
fairs. Howard  v.  Qlenn,  85  Ga.  238,  11  S.  E. 
»10,  21  Am.  St.  Rep.  150;  Hawkins  y.  Olenn, 
131  U.  8.  319,  8  Sup.  Ct.  730,  83  L.  Ed.  184. 
liut  this  statutory  liability  Is  not  a  corporate 
asset.  It  goes  primarily  to  the  creditors.  In- 
stead of  the  corporation  Itself,  and  can  only 
become  an  asset,  to  which  tiie  receiver  or 
assignee  of  a  corporation  is  entitled,  by  vir- 
tue of  an  order  of  the  court  where  the  princi- 
pal suit  is.  directing  him  to  collect  It  for  the 
benefit  of  all  the  creditors,  as  a  convenient 
way  of  handling  the  matter.  Respectable 
and  Indeed  high  authority  can  be  found  hold- 
ing that  a  decree  of  a  court  that  has  Juris- 
diction of  the  corporation  itself,  ascertaining 
and  fixing  this  liability,  is  binding  on  a  share- 
holder, whether  he  was  a  party  to  that  pro- 
ceeding or  not,  and  conclusively  binding  on 
him.  Hale  v.  Hardon,  Hanson  t.  Davison, 
and  Howartb  y.  Lombard,  supra.  It  Is  un- 
safe, generally  spealdng,  to  hold  persons  ab- 
solutely bound  by  Judgments  or  decrees  In 
actions  to  which  they  were  not  parties,  and  In 
which  they  had  no  opportunity  to  be  heard. 
Indeed,  the  above  cases  only  treat  them,  we 
understand,  as  concluded  in  respect  to  the 
findings  In  the  original  suit  concerning  the 
Indebtedness  of  the  company,  and  the  defi- 
ciency of  Its  assets  to  meet  its  liabilities,  the 


amount  of  the  latter,  and  what  sum  must  be 
raised  from  the  shareholders,— not  by  a  find- 
ing that  they  are  shareholders,  or  of  the 
amount  they  should  contribute,  as  such,  to 
meet  corporate  obllgatlona.  We  think  the 
safer  and  better  rule  to  announce  is  tiiat 
such  findings  and  decrees  In  the  parent  ac- 
tion or  suit  are  only  prima  fade  evidence 
agalnst'fordgn  shareholders  who  are  not  par- 
ties thereto,  thus  enabling  a  plaintiff  who  re- 
lies on  such  parent  proceeding  to  easily  make 
a  prima  facie  case,  while  permitting  a  de- 
fendant to  contest  the  findings  either  because 
they  were  collusive  or  not  in  accordance  with 
the  facts,  bnt  putUng  on  him  the  burden  of 
showing  they  were  erroneous.  The  principal 
argument  against  enforcing  these  remedies 
in  outside  Jurisdictions  has  been  the  difficulty 
or  Impossibility  of  the  courts  of  a  foreign  Ju- 
risdiction ascertaining  the  financial  condition 
of  the  Insolvent  company,  and  Just  wha.t  each 
shareholder  ought  to  contribute  to  make  good 
its  debts.  It  seems  to  ns,  too  much  stress 
has  been  laid  on  this  argument  as  a  reason 
for  declining  to  entertain  such  suits;  for,  un- 
less a  plaintiff  who  Is  seeking  to  enforce  such 
liability  proves  all  the  necessary  facts,  he 
will  be  denied  a  decree  and  Judgment  He 
must  do  what  a  plaintiff  In  any  litigation 
must  do,— prove  his  case.  How,  then,  can  a 
defendant  be  prejudiced?  If  a  plaintiff  fails 
to  place  before  the  court  facts  necessary  to 
enable  It  to  render  a  proper  Judgment  enfor- 
cing the  liability,  the  court  will  simply  de- 
cline to  enforce  It  But  here  all  preliminary 
facts  have  been  found  by  a  court  of  compe- 
tent Jurisdiction,  and  certainly  such  presump- 
tions and  Intendments  obtain  in  favor  of  the 
Ohio  court,  and  such  respect  should  be 
shown  to  Its  findings  as  to  make  them  at 
least  prima  facie  proof  of  the  facts  found. 
This  was  the  rule  adopted  In  Kirtley  v. 
Holmes  and  Howarth  v.  Angle,  supra,  by  the 
federal  court  of  appeals  of  the  Sixth  circuit 
and  by  the  court  of  appeals  of  New  York. 
The  learning  and  ability  of  these  eminent  tri- 
bunals, and  the  caution  and  moderation  of 
their  opinions  on  this  subject,  have  induced 
us  to  accept  the  rule  they  follow  as  a  proper 
one  to  be  observed  in  such  litigation. 

No  point  is  made  about  the  right  of  plain- 
tiff to  sue,  or  whether  that  right  Is  confined 
to  the  receiver  appointed  by  the  Ohio  court 
Indeed,  this  liability  belongs  primarily,  as 
said,  to  the  creditors,  and  not  to  the  corpo- 
ration or  its  receiver  or  assignee;  but  such 
measures  should  be  taken  by  the  circuit  court 
as  win  insure  the  distribution  of  the  amount 
recovered  from  the  defendants,  in  case  tbey 
are  adjudged  liable,  among  all  the  creditors 
of  the  corporation.  This  could  best  be  done, 
perhaps,  by  making  the  Ohio  receiver  a  party 
to  this  litigation,  if  he  Is  willing,  or  else  by 
exacting  some  security  from  the  plaintiff  to 
insure  his  accounting  to  the  other  creditors 
for  their  respective  parts  of  the  amount  re- 
covered by  him,  or  by  appointing  a  recelrer 
to  take  charge  of  and  dl8bl)>ut«  the  sum  »- 
igitized  by  VjOC 
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toToed  U  any.  The  allegation  as  to  the 
plaintilTB  demand  bavlng  been  reduced  to 
Jndtrment  or  allowed  Is  not  definite,  but  re- 
spondent has  said  notUng  In  regard  thereto, 
and  we  shall  pass  over  tiie  point,  as,  perhaps, 
the  petition  sufficiently  shows  his  as  wdl  as 
the  other  creditors'  demands  hare  been  al- 
lowed. If,  Indeed,  the  condition  of  the  com- 
pany is  not  such  as  to  make  a  Judgment  for 
the  demand  not  Indispensable  to  his  main- 
taining a  creditors'  bill. 

As  to  the  point  that  there  is  a  misjoinder 
of  parties  defendant  we  think  the  bill  is  well 
broaght,  because  these  defendants  are  al- 
leged to  be  the  only  stockholders  of  the  Co- 
lumbus Watch  Company  resident  in  Missouri, 
and,  as  this  is  an  equitable  proceeding,  all 
the  shareholders  within  the  Jurisdiction  of 
the  court  ought  to  be  parties  to  it 

The  Judgment  of  the  circuit  court  sustain- 
ing the  demurrer  to  plaintiff's  petition  is  re- 
Tersed,  and  the  cause  remanded,  with  direc- 
tions to  said  court  to  set  aside  Its  order  sus- 
taining the  demurrer,  to  overrule  the  same, 
to  permit  the  defendants  to  answer  the  pe- 
tition, if  advised,  and  to  proceed  with  the 
cause  in  conformity,  to  the  views  expressed 
In  this  opinion. 

BLAND.  P.  J.,  and  BARCLAY,  J.,  concur.' 


OLAT  V.   STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    7nne  11« 
1902.) 

HOMICIDE— SEXF-DEFBNSH!— PRIOR     DIFFICTJlr 

TT— RBTRBAT— DUTY  TO  LBAVB  BTRBBT 

—BVIDBNCB— ADMISSIBILITY. 

1.  Defendant  and  deceased  qaarreled  on  the 
ttreet  and  defendant  knocked  deceased  down, 
and  when  deceased  got  up  he  said  it  was  not 
orer,  and  he  would  be  back,  and  defendant 
taid,  "All  right"  Deceased  then  went  to  his 
employer's  store,  and  defendant  left,  but  re- 
tnmM  in  a  few  nrinntes.  Deceased  reappeared, 
ind  attempted  to  draw  a  revolver,  whereapon 
he  was  shot  and  killed  by  defendant  field, 
that  defendant's  right  of  self-defense  was  not 
affected  by  ti>e  first  enconnter,  even  though  he 
was  the  aggressor  therein,  as  the  two  encount- 
ers were  separate  and  distinct. 

2.  A  person  rigbtfnlly  on  a  city  street  is  not 
boond  to  leave  the  street  in  anticipation  of  a 
threatened   mnrderous  ottack. 

3.  The  state,  in  a  prosecution  for  homicide 
occnrring  shortly  after  a  personal  enconnter 
between  defendant  and  deceased,  cannot  intro- 
dnce  evidence  that  deceased,  while  afterwards 
getting  a  pistol,  and  in  the  absence  of  and 
withont  the  knowledge  of  defendant,  asked  a 
fellow  employe  to  do  certain  work,  and  stated 
as  a  reason  therefor  that  he  was  too  nervons 
to  do  H,  and  that  his  head  hurt  as  if  it  would 
bnrrt. 

4.  On  an  issue  in  homicide  as  to  whether 
tlie  crime  was  committed  with  a  borrowed  pis- 
tol, evidence  that  the  nnmber  of  a  pistol  sold 
to  a  dealer  from  whom  defendant  had  pmrchased 
a  pstol  corresponded  with  the  number  of  the 
pictol  used  was  admissible. 

Appeal  from  district  court  TJpshur  county; 
i.  O.  Rnssell,  Judge. 
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T.  J.  Clay  was  convicted  of  mnrder,  and 
he  appeals.    Reversed. 

Barnwell  &  Eberhart  Jas.  O.  Wiley,  Wm. 
Goodman,  S.  C.  Hart  B.  L.  Barnwell,  and 
Johnson  &  Edwards,  for  appellant.  Marsh, 
Mcllwalne  ft  Fitzgerald,  Brlggs  &  Briggs, 
B.  W.  Simpson,  Dist  Atty,  and  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  mnrder  in  the  second  degree,  and 
his  punishment  assessed  at  conflnement  in 
the  penitentiary  for  a  term  of  21  years. 

In  the  city  of  Tyler,  in  one  of  its  most 
public  places,  where,  by  reason  of  a  barber 
shop,  saloon,  drug  store,  and  soda  fountain, 
large  numbers  of  people  were  in  the  habit  of 
congregating,  this  killing  occurred,  about  6 
o'clock  in  the  evening.  Deceased,  Griffin, 
was  an  employ^  of  Mayer  &  Schmidt  m^- 
cbants,  being  their  collector  and  assistant 
bookkeeper.  About  half  an  hour  previous  to 
the  homicide  deceased  approached  appellant 
at  about  the  point  where  the  Idlling  subse- 
quently occurred,  and  presented  for  collec- 
tion a  bill  for  $47.  Appellant  was  entitled 
to  a  credit  on  this  account  of  $4.  Deceased 
had  credited  It  on  the  books  at  the  stora, 
but  had  failed  to  place  it  on  the  account. 
Just  what  occurred  between  the  parties  in 
regard  to  this  matter  is  in  doubt  The  par- 
ties were  standing  close  together,  and  Grif- 
fin, with  his  collection  book  In  his  hand,  was 
shaking  it  at  Clay,  indicating  that  he  was 
angry.  One  or  two  witnesses  testify  to  a 
vulgar  expression  by  defendant  insulting  In 
its  character,  to  Griffin.  Deceased  replied, 
"Tes,  I  will;"  and  appellant  then  slapped 
Griffin  on  the  left  side  of  his  head  or  face 
with  his  right  hand,  Imocking  him  over  on 
the  sidewalk.  He  then  got  on  or  hold  of 
him,  and  either  rubbed  his  head  on  the  pave- 
ment or  bumped  it  a  time  or  two  against  it 
Some  of  the  witnesses  say  this  produced  an 
abrasion,  some  a  blue-looking  appearance  on 
bis  forehead,  while  others  state  it  brought 
blood.  Assuming  an  erect  position,  deceased 
remarked,  "Gentlemen,  you  see  the  effect  of 
presenting  this  man  a  bill."  Dr.  Wynne  testi- 
fied that  Griffin  and  Clay  passed  a  few  words 
about  the  time  Griffin  got  up.  Some  one 
handed  him  his  hat  and  he  said  to  Clay, 
"I  wiU  come  and  see  yon  again;"  and  Clay 
said,  "All  right  bring  anybody  else  you 
want  to  from  the  house."  Another  testified 
that  Griffin  said,  "I  will  go,  and  come  back 
and  see  you;"  and  Clay  said,  "All  right 
bring  any  one  else  you  want  to  see  me." 
Griffin  said,  "I  don't  need  any  one  else  with 
me;  I  am  enough  myself."  Clay  said,  "All 
right  I  will  be  here  waiting  for  you,"  or 
words  to  that  effect  Parker  testified  that 
when  deceased  was  brushing  the  dirt  from 
his  hat  he  pointed  his  finger  at  Clay,  and 
said,  "It  is  not  over;"  and  Clay  said,  "That 
is  all  right;  I  will  be  ready."  Griffin  then 
left  Upon  cross-examination  be  was  not  so 
positive  about  the  latter  expreralpn,— that  is, 
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that  Clay  said  he  would  be  ready,— but  tbat 
was  bis  impression,  but  he  knew  he  said, 
"All  right"  Partin  testified  that  Griffin,  aft- 
er he  got  up,  said  to  Clay,  "I  will  see  you 
later,"  but  did  not  bear  Clay  make  any  re- 
mark. White  testified  that  be  heard  Griffin 
say,  "I  will  see  you  again,"  but  did  not  bear 
Clay  say  anything  in  reply.  There  Is  con- 
siderable confusion  in  the  testimony  as  to 
what  was  said  by  the  parties  inunedtately 
after  Griffin  resumed  his  feet  It  is  conceded 
that  deceased  said,  "It  was  not  all  over, 
that  he  would  see  Clay  again,"  and  defendant 
in  effect  told  blm,  "It  was  all  right"  In  ef- 
fect, the  conclusion  reached  from  the  testi- 
mony may  be  summed  up  by  stating  that 
deceased  notified  him  he  would  see  him 
again  about  the  trouble  Just  ended,  and  de- 
fendant left  it  optional  with  deceased.  Aft- 
er making  these  remarks  deceased  went  west 
to  the  mercantile  establishment  of  Mayer  & 
Schmidt  about  185  feet  distant  Knight 
testified  that  after  deceased  left  and  while 
at  or  near  the  spot  where  the  difficulty  oc- 
curred, appellant  stated  that  he  was  "sorry 
he  had  bit  that  boy,  but  he  bad  as  good  as 
called  him  a  liar,  and  be  ought  to  have  known 
at  the  time  that  if  he  did  that  be  would 
not  take  it"  Appellant  also  stated,  "I  called 
him  a  boy,  but  he  is  a  man."  Clay  would 
weigh  from  200  to  225  pounds,  deceased  from 
.  115  to  135  pounds,— a  wiry  active  young  man. 
Inferior  in  strength  to  appellant  Within 
about  10  minutes  after  deceased  left  the 
scene  of  the  first  trouble  appellant  In  com- 
pany with  Schuh,  went  east  or  in  the  op- 
posite direction  from  that  taken  by  deceased, 
about  650  feet,  to  the  National  saloon,  took 
a  drink,  and  returned  to  the  place  where 
the  original  difficulty  occurred  and  where  the 
tragedy  was  enacted.  After  reaching  this 
point  appellant  went  into  what  is  called  the 
Buby  Saloon,  called  over  the  phone  the  work- 
man who  was  building  his  house,  and  talked 
with  him  about  some  matters  connected  with 
the  bouse,  and  then  returned  to  the  side- 
walk. He  went  to  the  edge  of  it  and  turned 
facing  the  building,  with  one  foot  in  the 
gutter  and  the  other  on  the  edge  of  the  side- 
walk, leaning  against  or  standing  by  an  awn- 
ing post,  shown  to  be  about  six  inches  square, 
talking  to  Bailey.  There  was  a  considerable 
crowd  on  the  sidewalk,  when  deceased  was 
seen  approaching  from  the  west  It  seemed 
the  crowd  expected  a  difficulty.  Deceased 
■eemed  to  be  looking  for  somebody,  and  when 
be  discovered  appellant  turned  facing  him 
and  began  drawing  his  pistol.  There  is  evi- 
dence that  some  one  in  the  crowd  halloed  to 
appellant  "Look  out  Tom."  It  seems  that 
up  to  this  time  he  had  not  seen  deceased. 
Looking  up,  and  seeing  the  movement  of  de- 
ceased, appellant  immediately  drew  his  pistol. 
Deceased  was  delayed  in  getting  his  pistol  out 
by  reason  of  its  catching  in  his  clothes,  thus 
enabling  appellant  to  shoot  at  the  same  time 
if  not  a  little  previous  to  deceased.  There 
were  six  ahots  fired,— two  by  deceased  and 


four  by  appellant  Three  shots  took  effect 
hi  body  of  deceased  and  one  in  the  arm  of 
a  bystander.  As  deceased  fell,  or  just  after 
he  fell,  and  while  upon  the  ground,  appellant 
fired  a  shot  into  his  prostrate  body.  It*  is 
conceded  tbat  deceased  at  that  time  was 
dead.  The  testimony  is  very  voluminous, 
but  it  occurs  to  us  this  is  a  sufficient  state- 
ment of  the  facts  to  bring  in  review  the 
questions  raised  upon  the  charges. 

The  court  submitted  the  issue  of  self-de- 
fense, but  limited  it  by  a  charge  on  provok- 
ing a  difficulty.  He  also  burdened  the  right 
of  self-defense  with  the  issue  of  mutual 
combat  The  theory  of  the  state  was  that 
Clay,  being  physically  very  superior  to  de- 
ceased, upon  slight  provocation  committed  an 
assault  upon  him,  whereby  wounds  and  in- 
dignities which  were  calculated  to  anger  and 
excite  him  were  inflicted;  that  he  had  reason 
to  believe  and  was  informed  by  Griffin  that 
be  would  resent  this  treatment;  that  Griffin, 
with  the  experience  before  liim  of  that  diffi- 
culty, Imew  he  could  not  cope  with  Clay  In 
a  pbysical  contest  and  that  he  informed  Clay 
be  would  see  him  later;  and  when  Clay  stated 
to  blm  tbat  it  was  all  right  he  would  be 
ready,  etc.,  that  was  tantamount  to  an  agn«e- 
ment  to  meet  him  in  combat  at  that  par- 
ticular point  with  deadly  weapons. 

It  may  be  a  serious  question,  and  Tery 
uncertain,  as  to  who  provoked  the  first  dif- 
ficulty. But,  concede  to  the  state  its  strong- 
est possible  contention, — tliat  is,  that  appel- 
lant provoked  the  first  difficulty,  and  was  in 
the  wrong,— it  Is  certain  this  difficulty  was 
at  an  end.  The  acts  and  language  of  both 
parties  demonstrate  this,  as  does  all  the  evi- 
dence. Deceased  provoked  and  brought  on 
the  second  difficulty  with  deadly  weapons. 
Under  these  circumstances  self-defense  re- 
vived to  appellant  It  will  be  observed  that 
the  threat  of  deceased  was  a  general  one, 
and  fixed  no  time,  terms,  nor  place  of  meet- 
ing. It  was  to  be  such  a  meeting  as  de- 
ceased would  impose,  and  left  no  option  with 
appellant  To  have  required  defendant  to 
leave  the  place,  or  refrain  from  being  where 
the  first  difficulty  occurred,  in  order  to  avoid 
meeting  deceased,  would  have  Imposed  on 
him  the  duty  of  retreating  in  order  to  avoid 
meeting  his  assailant  if  he  should  return. 
Their  rights  on  the  streets  were  equal,  and 
he  did  not  lay  himself  liable  to  the  law  of 
mutual  combat  by  being  at  a  place  or  going 
to  a  place  where  the  law  Justified  blm  in 
going.  The  law  does  not  requh%  a  party  to 
abandon  the  streets  at  the  behest  of  his 
adversary,  nor  does  it  require  him  to  avoid 
him.  Without  quoting  the  charges  of  the 
court  in  reference  to  provoking  a  difficulty 
or  mutual  combat,  we  are  of  opinion  that 
neither  issue  is  in  this  case.  Th«%  was  a 
clear  abandonment  of  the  original  difficulty, 
at  least  by  appellant  The  acts  of  deceased 
going  to  the  establishment  of  his  employers, 
and  th«'e  arming  himself,  seeking  appelant 
and  renewing  the  difflculty^inade  taim  clear- 
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ly  tbe  aggr««sor  In  the  second  trouble.  Brax- 
Bl  r.  State.  28  Tez.  App.  584,  13  S.  W.  1006; 
Llndsey  ▼.  State,  35  Tez.  Cr.  B.  164,  32  S.  W. 
768:  White's  Ann.  Pen.  Code,  f  1215.  After 
tbe  abandonment  of  the  dlfDcnlty,  the  rights 
of  appellant,  under  the  law  of  self-defense, 
were  perfect  and  fully  restored.  See  the 
same  authorities.  That  tbe  court  was  in  »- 
ror  in  charging  upon  mutual  combat,  and 
that  such  charge  was  not  applicable  to  the 
facts  of  this  case,  see  Everett  v.  State,  80 
To:.  App.  682,  18  S.  W.  674;  Brazzll  t.  Stat«, 
28  Tez.  App.  584,  13  S.  W.  1006;  Llndsey  t. 
Sute.  35  Tez.  Cr.  R.  164,  32  S.  W.  768;  Mc- 
Candless  t.  State  (Tez.  Cr.  App.)  57  S.  W. 
672;  Ball  t.  State,  29  Tez.  App.  125,  14  S.  W. 
1012;  Stringfeilow  v.  State  (Tez.  Cr.  App.)  61 
S.  W.  719:  Schauer  t.  State  (Tez.  O.  App.) 
80  S.  W.  249.  A  discussion  of  the  terms  of 
the  charge  on  mutual  combat  and  provok- 
ing a  difficulty  is  pretermitted,  because  tbe 
evidence  does  not  suggest  either  issue.  This 
view  of  the  case  will  suggest  to  the  court 
npon  another  trial,  If  It  should  occur,  a  proper 
presentation  of  the  law  of  the  case. 

Mansfield  testified  that  shortly  after  tbe 
Brat  difficulty,  and  about  20  minutes  before 
the  last,  deceased  came  to  where  witness  was 
In  the  bookkeeper's  office  in  the  rear  portion 
of  Mayer  &  Schmidt's;  that  witness  was 
bookkeqiter,  and  deceased  assistant  book- 
keeper and'  collector,  for  said  firm;  when  de- 
ceased came  into  the  bookkeeper's  office  be 
went  to  the  rear  portion  of  said  office,  where 
there  was  a  desk,  in  a  drawer  of  which  wit- 
ness bad  previously  seen  a  pistol  which  re- 
sembled the  pistol  now  shown  witness;  this 
WIS  the  weapon  used  by  deceased  in  the 
difficulty:  the  witness  had  not  seen  this  pistol 
for  some  time  before  tbe  killing,  and  did  not 
see  deceased  get  the  pistol  that  day;  that 
deceased  went  out  of  the  office  and  Into  a 
closet  where  there  was  a  washbasin.  The 
district  attorney  then  asked  witness  If  de- 
ceased made  any  request  of  him.  Being  as- 
sured In  tbe  affirmative,  he  was  asked  to 
state  It  The  answer  was  that  deceased  re- 
quested him  to  add  up  slips  or  tickets  show- 
ing the  daily  sales  of  the  clerks  In  satd  store, 
whlcta  was  a  part  of  the  work  assigned  de- 
ceased. Witness  was  further  asked  if  de- 
ceased assigned  any  reason  for  desiring  him 
to  add  up  said  slips,  and,  over  objection,  was 
permitted  to  state  that  deceased  stated  be 
was  so  nervous  he  could  not  do  It;  that  his 
bead  bnrt  him  like  it  would  burst.  BUI  of 
exceptions  was  reserved.  The  ezception  was 
well  taken.  Appellant  was  not  bound  by 
wbat  occttmed  betwe^i  these  parties,  or  the 
reason  for  any  of  deceased's  acts  or  state- 
ments at  that  point.  These  things  could  not 
affect  defendant,  because  nnknovni  to  blm. 
Wooley  r.  State,  64  S.  W.  1054,  8  Tez.  Ct 
Bep.  236;  Adams  v.'  State,  64  S.  W.  1055,  8 
Tex.  Ct  Rep.  314;  Bramley  v.  State,  21  Tez. 
App.  222,  17  S.  W.  140,  57  Am.  Rep.  612; 
Johnson  t.  State,  21  Tez.  App.  368,  17  8.  W. 
252;  Ball  T.  State,  29  Tez.  App.  107,  14  a  W. 


1012;  Fuller  T.  State.  80  Tez.  App.  669.  IT 
S.  W.  1108;  Gilcrease  ▼.  State.  88  Tez.  Cr.  B. 
619,  28  S.  W.  631. 

Upon  tbe  trial  a  question  was  raised  as  to 
whether  the  pistol  with  which  appellant  did 
tbe  killing  was  bis  own  or  a  borrowed  one. 
Tbe  state's  theory  was  that  when  he  and  his 
friend  Schuh  left  the  scene  of  tbe  first  diffi- 
culty, and  went  off  towards  the  National 
Saloon,  he  secured  a  pistol  from  Schub.  It 
was  also  a  question  whether  he  had  the  pistot 
on  at  the  time  of  the  first  difficulty  or  secured 
it  between  the  first  and  second  difficulty. 
Defendant  had  bought  a  pistol  from  Adama 
&  Wiley,  hardware  merchants  in  Tyler,  dur- 
ing the  previous  March.  These  mercbanta 
kept  tbe  number  on  pistols  they  bougbt  from 
Baldwin  &  Co.,  of  New  Orleans,  and  sold 
their  customers.  However,  it  seems  tbe  num- 
ber upon  each  of  two  pistols  bought  by  tbent 
and  sold  in  Tyler  were  omitted  by  Baldwin 
&  Co.  in  making  out  their  invoice.  When 
this  question  came  up,  the  sheriff  of  tbe  coun- 
ty sought  to  trace  the  pistol  for  some  pur- 
pose thought  to  be  material  or  connected 
with  the  case,  and  requested  Adams  &  Wi- 
ley to  trace  the  matter.  They  did  so.  Bald- 
win &  Co.  sent  them  through  tbe  mall  tbe 
information  desired.  The  number  of  one  of 
the  pistols  thus  sent  was  the  identical  num- 
ber upon  the  pistol  tbey  bad  sold  appellant 
in  March.  Tbe  state  urged  various  objec- 
tions to  this  evidence,  and  It  was  ezcluded. 
We  believe  this  testimony  should  have  gone 
to  the  Jury.  The  state  seemed  to  lay  stresa 
mnn  tbe  fact  that  defendant  may  have 
armed  himself  between  tbe  difficulties,  and 
that  he  did  so  with  a  borrowed  pistol.  Ap- 
pellant's contention  was  that  it  was  his  own 
pistol,  and  that  he  had  it  at  the  time  of  the 
first  difficulty.  In  view  of  another  trial, 
we  would  observe,  If  this  is  an  issue,  the 
testimony  should  be  admitted. 

For  tbe  errors  discussed  tbe  Judgment  i» 
reversed,  and  tbe  cause  remanded. 


WILLIAMS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Tezas.    June  11, 
1902.) 

ASSAtJLT    WITH    INTENT    TO    MURDBR-SELF- 

DEFENSE— PROVOKING    DIFFICULTY 

—INSTRUCTIONS. 

1.  Tbe  fact  that  defendant  in  a  proBecutioi» 
for  assault  with  intent  to  murder  sought  the 
meeting  for  the  purpose  of  makin)^  such  assault 
does  not  preclude  him  from  justifying  on  the 
ground  of  self-defense,  if  he  was  afterwards 
compelled  to  act  in  self-defense. 

2.  Where  the  state'*  evidence,  in  a  prosecu- 
tion for  assanlt  with  intent  to  murder,  only 
shows  that  defendant,  after  passing  prosecu- 
tor's store  several  times,  shot  the  latter  In  re- 
sponse to  a  demand  to  pay  a  debt,  and  defend- 
ant's evidence  tends  to  show  selfTdcfense,  aa 
instruction,  as  to  the  effect  of  provoking  the 
difficulty,  on  defendant's  ri^ht  of  self-defensCr 
is  erroneous  for  want  of  evidence  that  he  pro- 
voked the  difficulty. 


T 1.  See  Homldde,  voL  M,  Cent.  DlM^m^ 
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Appeal  from  district  conrt,  Walker  connty; 
J.  M.  Smlttaer,  Judge, 

Sandy,  Williams  was  oonTlcted  of  assanlt 
wltb  Intent  to  murder,  and  appeals.  Re- 
Torsed. 

McKlnney  &  HHI,  for  appellant.  Robt  A. 
John,  Asst.  Atty.  Uen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  assault  with  Intent  to  commit  mur- 
der, and  five  years  In  the  penitentiary  assess- 
ed as  the  punishment. 

Criticism  is  made  of  the  conrf  s  charge  on 
self-defense,  as  follows:  "Unless  you  further 
believe  from  the  evidence,  beywd  a  reason- 
able doubt,  that  defendant  sought  the  meet- 
ing with  said  Tom  Bukowsld,  for  the  purpose 
of  provoking  a  ditBculty  with  the  said  Bu- 
kowskl,  with  the  intent  to  take  the  life  of 
said  Tom  Bukowskl,  or  do  him  such  serious 
bodily  injury  as  might  probably  ead  in  the 
death  of  said  Bukowskl,  and  If  yon  so  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt,  then  you  are  Instructed  that.  If  the  de- 
fendant sought  such  meeting  for  said  pur- 
IHwe,  and  with  such  intent,  the  defendant 
would  not  be  permitted  to  Justify  on  the 
ground  of  self-defense,  even  though  he  should 
thereafter  have  been  compelled  to  act  In  his 
self-defense.  But  if  he  had  no  such  purpose 
and  intention  in  seeking  to  meet  the  said 
Tom  Bukowskl,  If  In  fact  you  believe  he 
sought  the  meeting  with  Bukowskl,  then  his 
right  of  self-defense  would  not  be  forfeited, 
and  he  could  stand  his  ground  and  defend 
himself  by  the  use  of  such  means  of  defense 
as  the  facts  and  circumstanceti  Indicated  to 
be  necessary  to  protect  himself  from  danger, 
or  -what  reasonably  appeared  to  him  at  the 
time  to  be  danger."  This  charge  on  provok- 
ing a  difficulty,  limiting  the  right  of  self-de- 
fense, is  not  a  correct  statement  of  the  law, 
as  has  been  decided  in  many  cases. 

Bearing  upon  this  question,  the  substance 
of  the  testimony  Is  to  the  eftect  that  there 
had  been  ill  will  between  the  parties,  and 
threats  were  testified  as  having  been  made 
by  each  against  the  other.  Prior  to  the  dif- 
ficulty, there  had  been  some  altercation.  Ap- 
pellant passed  in  front  of  the  store  four  or 
five  times  before  prosecutor  saw  him  at  the 
rear  end  of  his  store,  where  the  difficulty  oc- 
curred. Just  before  the  shooting,  while  ap- 
pellant was  standing  near  the  rear  end  of  the 
store,  Bukowskl  requested  him  to  pay  the 
debt  he  was  owing.  Appellant  cursed  him  as 
a  Ood  damn  son  of  a  bitch,  and  ran  his  hand 
in  his  pocket  as  if  to  get  a  pistol,  and  said 
he  would  shoot  Bukowskl.  Bukowskl  dodged 
behind  the  wall  of  the  house  to  keep  from 
being  shot,  and  shortly  afterwards  looked 
around  from  behind  the  wall  to  see  what  ap- 
pellant was  doing.  Appellant  immediately 
threw  his  pistol  down  and  fired,  shooting  Bu- 
kowskl through  the  breast,  which  proved  to 
be  a  very  dangerous  wound.  The  state's  tes- 
timony shows  that  Bukowskl  was  doing 
nothing  at  the  time,  and  had  no  gim  In  bis 


hand;  and  there  was  no  one  In  the  store  ex- 
cept himself.  Three  weeks  prior  to  this 
transaction,  appellant  was  in  Bukowskl's 
store  with  a  large  gun,  and,  upon  being  re- 
quested then  to  pay  the  debt,  talked  saucily 
to  Bukowskl,  but  promised  to  return  the  next 
day  and  iny  him.  Bukowskl  denied  ever 
having  any  trouble  with  appellant  prior  to 
the  date  of  the  shooting,  and  never  made  any 
threat  against  him.  Defendant's  testimony 
was  that  he  was  standing  a  few  steps  away 
from  the  rear  end  of  Bukowskl's  establlsb- 
ment,  talking  to  a  couple  of  women,  when 
Bukowskl  called  to  him.  He  replied  he  would 
be  there  after  a  while,  as  soon  as  be  finished 
his  conversation  "with  the  women."  That 
Bukowskl  then  remarked,  "If  you  don't  come 
to  me,  I  will  some  to  see  you,"  and  walked 
into  the  storo.  Appellant  went  immediately 
to  the  back  part  of  the  house,  where  he  could 
see  in  the  store,  and  saw  Bukowskl  return- 
ing with  a  gun.  That  he  turned  and  ran  un- 
til "he  heard  the  gun  cock  behind  him";  that 
he  then  turned,  pulled  his  pistol,  and  shot: 
that,  at  the  time  he  shot  the  prosecutor  had 
his  gun  to  his  shoulder  in  a  shooting  position, 
pointed  at  appellant;  and  that  he  shot  to 
save  his  life.  With  reference  to  the  gun,  the 
state's  testimony  showed  that  there  was  bat 
one  gun  in  the  house,  and  that  it  was  an  old 
shotgun,  and  unloaded,  and  at  the  place 
where  usually  kept,  under  the  counter,  up  to- 
wards the  front  end  of  the  house.  It  was 
found  there  immediately  after  the  shooting, 
and  before  the  assaulted  party  had  been  mov- 
ed, or  left  the  place  where  he  was  shot  At 
the  time  the  gun  was  found  under  the  coun- 
ter, Bukowskl  was  standing  or  was  at  the 
identical  spot  where  appellant  shot  him. 
After  the  shooting,  appellant  ran  away,  but 
subsequently  surrendered  himself.  Appellant 
had  the  right  to  a  clear  charge  on  his  theory 
of  self-defense.  The  question  of  provoking  a 
difficulty  was  not  an  issue  under  the  evi- 
dence. None  of  the  witnesses  put  him  in  the 
attitude  of  provoking  the  difficulty.  The 
state's  testimony  shows  clearly  an  assault 
with  Intent  to  murder.  He  did  nothing  to 
provoke  Bukowskl  to  make  an  attack  upon 
him.  He  went  where  Bukowskl  was,  and 
made  the  assault  for  the  purpose  of  killing 
him.  This  is  the  state's  case.  Under  the  tes- 
timony Introduced  in  his  behalf,  by  his  own 
as  well  as  other  witnesses,  he  acted  in  per- 
fect self-defense.  The  charge  In  regard  to 
provoking  a  difficulty  was  not  only  erroneous, 
nnder  the  dedslMis,  but  it  should  not  have 
been  given. 

There  is  a  question  raised  on  motion  for 
new  trial  in  regard  to  the  separation  of  the 
Jury.  This  was  presented  by  affidavit,  and 
contradicted  by  the  affidavits  of  the  sheriff 
and  two  of  the  Jurors.  The  contention  is  that 
the  Jury  became  separated,  and  mingled  to 
some  extent  with  the  crowd,  at  one  of  the  ad- 
journments of  the  court  Whether  they  talk- 
ed to  any  one,  or  whether  it  was  the  Jury  sim- 
ply passing  through  the  crowd.  Is  not  shown. 
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«  aberlff  and  txro  of  the  Jtnon  deny  In  toto 

>  separation  of  the  jnry.     The  court  had 

>  matter  before  him,  and  there  is  nothing 
the  record  to  Indicate  to  iu  that  hla  ml- 
;  was  erroneona.  There  are  also  affldavlta 
ting  up  newly  discovered  evidence,  but  in 
•  main  this  la  of  an  unimportant  and  tm- 
tcblng  character. 

for  the  error  discussed,  the  judgment  to 
eraed,  and  the  cause  remanded. 


HOUSE  T.  8TATB.1 
ut  of  Criminal  Appeals  of  Texas.   Dee.  4, 
UOl.) 

UCIDB-BVIDBNCB-REBUTTAL—  INSTRUC- 
TIONS—MISCONDUCT  OF  COUNSSL 
—CRITICISM  BY  COURT. 
.Where  defendant  in  homicide  gives  a  ccr- 
1  account  for  his  -wet  clothes  on  the  day 
the  homicide,  and  the  fact  is  material,  the 
te  may  show,  as  original  testimony,  that  ha 
merly  aceoonted  for  their  being  wet  in  a 
erent  manner,  and  that  they  coiild  not  have 
ten  wet  in  such  manner,  and  this  Is  true 
fther  his  former  statement  was  made  in  a 
feKsion  or  in  his  testimony  on  a  former  trial. 
:  Defendant  in  homicide  introduced  evidence 
a  nnmber  of  shoe  tracks  made  by  a  No.  7 
I  a  No.  9  shoe,  about  two  miles  from  the 
:e  of  homicide,  which  corresponded  with 
■kg  found  at  the  scene  thereof,  the  object 
the  evidence  heing  to  show  that  the  per- 
s  conunitting  the  crime  carried  deceased 
'  miles,  which  was  impossible  for  Insufficien- 
of  time.  The  state  introduced  evidence  In 
iittal  that  two  persons  wearing  No.  7  and 
9  shoes,   and  having  no  connection  with 

crime,  had  traversed  the  ground  where  the 
t  tracks  were  discovered.  Eeld,  that  testi- 
ly in  rebuttal  of  the  state's  evidence  was 
perly  ezclnded,  as  defendant's  original  evi- 
ce  was  immaterial. 

.  Testimony  of  a  witness  for  defendant  that 
le  hours  after  the  homicide  he  saw  a  nam- 

of  tracks  leading  from  the  scene  of  the 
lioide,  and  that  he  followed  two  tracks,  one 
vhich  was  larger  than  the  other,  for  a  short 
ance  toward  the  place  where  the  No.  7 
No.  9  tracks  were  seen,  and  afterwards 
'  tracks  which  he  thought  to  be  the  same, 
lit  the  place  where  the  No.  7  and  No.  9 
■ks  were  seen,  but  that  he  did  not  measure 
tracks,  does  not  sufficiently  rebut  the  state's 
imony  to  anthorize  its  reception. 
.  A  conviction  for  homicide  will  not  be  re- 
led  because  the  court  criticised  the  counsel 

defendant  in  applying  ahusive  and  denun- 
ory  language  toward  the  state's  witnesses, 
're  the  language  is  not  shown  In  the  record, 

the  court  stated  that  counsel  could  use  the 
est  freedom  in  discussing  the  testimony  and 
libtlity  of  the  witnesses,  but  could  not  use 
Rive  and  denunciatory  language. 
.  Where  evidence  in  homicide  tends  to  show 
t  deceased  was  killed  by  being  stmck  with 
lab  or  some  hard  Instrument,  as  charged 
:he  Indictment,  and  there  is  circumstantial 
lence  that  sne  must  have  been  struck  with 
lotgnn.  an  instmction  that  if  deceased  was 
ick  with  a  shotgun,  as  charged  In  the  In- 
tnent,  etc..  Is  not  erroneous  as  unsupported, 
aridson,  P.  J.,   dissenting. 

.ppeal  from  district  court,  Dallas  county; 
IS.  F.  Clint,  Jndge. 

.be  Honse  was  convicted  of  mnrdo:,  and 
appeals.    Affirmed. 

tchaarlnc  denied  May  &.  1901 

4.  See  Criminal  Law,  vol.  U.  Cent  Dig.  |  16S(. 
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Bnflsell  ft  Hodaon,  for  appelant  Bobt  A. 
John,  Ant  Att7.  Oen.,  for  the  SUte. 

HKNDBRSON,  J.  Appellant  was  convict- 
ed of  murder  In  the  flMt  degree,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  life;  hoace  this  appeal. 

This  Is  the  Bec<»>d  appeal,  the  case  having 
been  reversed  at  a  former  term  of  this  court 
House  ▼.  State,  67  S.  W.  825. 

Appellant  complains  of  the  action  of  the 
conrt  In  permitting  the  two  state's  witnesses, 
Boren  and  Darden,  to  testify  that  the  sloughs 
to  the  north  and  northeast  of  appellant's 
house  and  In  the  creek  bottom  were  dry  at 
the  time  of  the  allied  homicide,  there  having 
been  no  rain  for  a  Icmg  time  prevlonsly.  The 
bill  shows  tliat  on  this  trial  appellant  In  tes- 
tifying about  his  wet  clothes,  which  were 
found  in  his  house,  stated  he  got  them  wet 
in  going  from  Tonng's  house  to  his  own  dur- 
ing a  tain  on  the  day  of  the  homicide.  In  re- 
buttal of  this  testimony  it  was  shown  that 
defendant  had  formerly  testified  In  the  case, 
and  that  he  had  acoonnted  for  his  wet  pants 
by  stating  that  on  the  m<Mmlng  of  the  day  of 
the  homicide  he  went  to  the  bottom  north  or 
northeast  of  his  house  to  shoot  some  crows, 
and  In  crossing  a  slongh  his  foot  slipped  on 
a  chunk,  and  he  wet  the  leg  of  his  pants.  In 
the  view  we  take  of  the  testlmmiy  excepted 
to.  It  was  admissible  on  two  propositions. 
Appellant  having  accounted  for  his  wet 
clothes,  which  was  a  material  drcnmstance  . 
against  him,  by  stating  he  got  them  wet  In 
the  rain.  It  was  competent  for  the  state  to 
show,  as  original  testimony,  that  he  had  for- 
merly stated  he  got  them  wet  in  a  dlHerent 
way;  and.  If  this  testimony  was  based  on  a 
confession  of  appellant,  it  was  none  the  less 
testimony  against  blm,  and  this  confession 
could  be  disproved  by  showing  he  could  not 
have  gotten  his  pants  wet  In  the  way  In 
which  he  stated:  that  is,  the  falsity  of  his 
confession  could  be  proved  against  him.  The 
defendant  Is  authorized  to  be  treated  as  any 
other  witness,  and  In  additlcm  his  confes- 
sions or  statements  made  in  the  course  of  a 
former  trial  can  be  used  against  him.  Wool- 
ey  V.  State  (decided  at  present  term)  64  S.  W. 
1064.  And  the 'falsity  of  that  statement  can 
be  shown,  as  was  done  In  this  case,  In  order 
to  show  that  in  the  face  of  the  former  testi- 
mony appellant  had  shifted  bis  ground  and 
accounted  for  the  condition  of  his  clothes  In 
an  entirely  difFerent  way.  The  condition  of 
appellant's  clothes  when  found  was  a  ma- 
terial inquiry  In  this  case,  and  any  testimony 
bearing  upon  that  issue  was  admissible,  and 
any  testimony  showing  that  appellant  bad 
changed  his  testimony  in  that  regard,  and 
the  reason  therefor,  was  material.  We  un- 
derstand this  is  what'was  done  in  this  case, 
as  shown  by  the  bill  of  exceptions. 

On  the  trial  appellant  introduced  one  Joe 
Gibbons,  who  testified  that  about  3  o'clock 
on  the  afternoon  of  the  day  following  the 
homicide  he  saw  two  sets  of  human  tracks, 
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eack  af '  different  size,  tbe  larger  being  abont 
a  No.  9  shoe  track,  and  the  smaller  about  a 
No.  T,  on  tbe  bank  and  In  the  bed  o[  Waxa- 
bachie  creek,  south  of  Boren  and  Hamm's 
bridges,  beginning  abont  two  miles  from  the 
scene  of  the  homicide,  and  going  on  down 
the  meanderlngs  of  said  creek  away  from 
the  place  of  the  homicide,  and  crossing  the 
creek,  going  on  down  into  an  old  field  or  pas- 
ture, where  they  were  lost;  that  these  tracks 
corresponded  with  two  human  tracks  which 
he  found  at  the  scene  of  the  homldde,  being 
measured  by  him;  that  said  tracks  at  the 
scene  of  the  homicide  bora  evidences  of  bar- 
ing been  made  during  the  rain.  In  rebuttal 
of  this,  the  state  introduced  one  Drake,  who 
testified  that  about  10  o'clock  on  the  day  fol- 
lowing the  homicide  he  and  a  negro  went 
down  Wazahachle  creek,  a  short  distance  be- 
low where  Boren's  bridge  crosses  the  bed  of 
the  creek,  and  went  through  an  old  field; 
that  he  wore  a  No.  7  shoe  and  the  negro  a 
No.  9.  It  further  appears  that  after  tbe  state 
had  dosed  its  rebuttal  evidence  appellant  of- 
fered to  put  a  witness  on  the  stand  by  the 
name  of  Tom  Roacb,  and  prove  by  him  that 
about  7  o'clock  on  the  morning  following  the 
homicide  be  was  at  the  place  of  tbe  homldde, 
and  noticed  a  considerable  number  of  tracks 
there  going  In  all  directions;  that  he  no- 
ticed specially  two  tracks,  one  somewhat  lar- 
go: than  the  other,  that  went  off  down  the 
creek  together;  that  he  followed  these  tracks 
for  a  short  distance  down  the  creek,  and 
later  saw  what  be  took  to  be  tbe  same 
tracks  down  about  Boren's  bridge,  and  in  this 
latter  place  these  two  tracks  were  accom- 
panied by  several  other  tracks,  among  them 
a  woman's  track,  and  all  went  off  together 
down  below  Boren's  bridge,  and  two  of  the 
men's  tracks  and  the  woman's  track  crossed 
tlie  ere  A  on  the  drift;  that  witness  did  not 
measure  any  of  the  tracks.  Appellant  further 
undertook  to  show  tha*  thisi  testimony  of  tbe 
witness  Boacfa  did  not  eome  to  tbe  notice  of 
counsel  until  Saturday  morning  during  the 
trial.  The  court  refused  to  permit  the  In- 
troduction of  said  witness,  and  appellant  ex- 
cepted. He  insists  that  said  testimony  was 
material  to  rebut  tbe  testimony  of  saM  Drake 
and  to  support  and  corroborate  his.  witness 
Gibbons.  So  fac  as  tbe  testimony  oC  the  wlD- 
ness  Glibbons'  is  concerned,  ws'  fall  to  see  Its 
materiality.  Indaad,  ill  there  la  any  concelvar 
ble  connection  betweea  the  trades  seen  by 
him  and  those  of  tbs  parties  Implicated  Ib 
the  homldde,  his  testimony  would  go  to  show 
that  whoever  murdered  dieceased  carried  her 
from  the  scene  of  the  homield»  and  down  the 
creek  some  two  miles;  whereas,  all  tbe  testi- 
mony shows  that  this  was  not  only  Improba- 
ble, but  impossible,  as  there  was  not  sufllcient 
time  after  the  disappearance  of  deceased  un- 
til pursuit  was  made  for  this  to  have  been 
done,  and  the  circumstances  attending  the 
homicide  in  question  Indicate  no  such  condi- 
tions. So  Gibbons'  testimony  not  being  ma- 
terial, the  testimony  of  Drake  contravening 
that  was  not  upon  a  material  matter.    More- 


OTer,  even  If  it  be  eoaceded  tbat  tbe  testi- 
mony of  Gibbons  was  nt>on  a  material  imae 
In  the  case,  and  that  Drake's  wa«  In  rebuttal 
thereof,  the  testimony  of  Roach  can  bardly 
be  considered  in  rebuttal  of  Drake's.  l%e  fact 
that  he  saw  a  number  of  tracks  at  the  place 
of  the  homicide,  going  in  all  dlrectl(»is,  bears 
no  particular  significance,  as  no  doubt  wbat 
he  saw  was  after  a  great  many  people  had  al- 
ready visited  the  scene.  He  says  be  saw  two 
tracks,  one  the  larger  and  the  oiber  a  smaller 
one,  going  off  down  the  creek  together;  that  he 
followed  them  a  short  distance  down  tbe 
creek,  how  far  be  does  not  state;  tbat  they 
went  off  togethor  a  short  distance  below  Bo- 
ren's bridge.  This  would  hardly  serve  to 
duddate  any  issue  in  this  case.  He  did  not 
measure  any  of  tbe  tracks,  and  bis  evidence, 
as  attempted  to  be  set  out  In  the  bill.  Is  en- 
tirely of  too  general  a  character  to  be  of  any 
worth  as  testimony.  We  are  not  Informed 
by  the  bill  Itself  tbe  sUa  of  these  tracks,  nor 
how  they  compared  with  the  tracks  alleged 
to  have  been  seen  by  Gibbons,  and  these  ap- 
pear to  have  been  intermingled,  with  other 
tracks  undescribed  by  Gibbons  at  alL  (alb- 
bons  says  nothing  about  a  woman's  track, 
yet  this  witness  speaks  of  a  woman's  track. 
While  it  is  true  that  ux  a  case  depending  on 
circumstantial  eridence,  a*  this  does,  every 
circumstance  tbat  may  have  any  bearing  up- 
on any  issue  in  the  case  Is  admissible;  yet 
as  we  view  this  bill,  all  this  testimony  re- 
garding these  tracks  seen  below  Boren'a 
bridge  la  entirely  too  remote,  and  If  tbe  testi- 
mony of  Roach,  as  stated  In  the  bill,  bad 
been  admitted,  it  would  not  have  served  any 
useful  purpose. 

Appellant  reserved  a  bill  criticising  the  a^ 
tion  of  the  court  in  rebuklns  counsel  of  ap- 
pellant tor  expressimis  made  dnrlng  the  argu- 
ment Tbe  bill  shows  these  to  have  been 
on  the  part  of  coonsd  of  a  denunciatory  and 
abusive  character,  applyioa  t».  ceotaln  wit- 
nesses vile  and  denunciatory  epKbets.  .  The 
blU  does  not  disclose  tbe  langnage  <ised  by 
counsel,  nor  does  It  sbow  tibaA  enunael  viat 
justified  In  tbe  use  of  sudi  aibewtvia  aad  de- 
nunciatory language.  It  appears  the  court 
suggested  that  counsel,  could  criticise  and  dis- 
cuss tbe  teatimonj^  oft  tthar  wifea«saeB  asd  their 
credibility  with  th«  atmoat  frae^aoi'  and  lat- 
itude, but  forbadle  tlie  ue&ordaouadaloij  lan- 
guage. Foe  tkut^  tbat  a^peois,  this,  was  a 
proper  suggestion  on  tbe  pact  ofr  tto  ceort 

Appellant  excepted  tp-  t^  tharge-  of  the 
court  on  circumstaoUai  ovldenca,.  eontendln; 
tbat  tb*  charge  wa*  not  auffident,  la  that  it 
failed  to  Instruct  tfa*  Jury  that  tbe  evidence 
must  be  of  such .  a  conclusive  character  as 
to  exclude  every  reasonable  bypottaeslB  ex- 
cept that  of  defendant's  guilt  We  have 
examined  the  charge  In  tbat  resped;  >nd- 
in  our  opinion,  it  is  snffldeot  and  bi  a^ 
cordance  with  tbe  dedslons  of  this  and  oth- 
er courts  on  tbe  subject  Smith  v.  State, 
33  S.  W.  339,  34  S.  W.  960,  35.  Tex.  Or.  B. 
818.  Tbe  language  here  used  not  only  re- 
qubred  the  }ury  to  believe  tbat  tbe  facta  must 


To.) 


HOUSE  V.  STATX. 


419 


lad  to  a  aatlsftictory  evnelarioii,  bat  takes 
tojrether  they  moat  be  of  a  conclnahre  nature, 
and  ezclode  every  Teasooable  hypothcslB  ex- 
cept that  of  defendant's  guilt,  and  prodnce^ 
in  etTect,  a  moral  and  reasonable  certainty 
that  defendant  and  no  otber  person  commit- 
ted the  oSenae  charged. 

Appellant  also  objected  to  the  court's 
charge  on  alibL  Thla  objection  we  regard  as 
simply  hypercritical.  An  Inspection  of  the 
charge  on  this  subject  staowa  it  la  full  and 
complete. 

Appellant  farther  insists  that  the  court 
assnmed  In  the  charge  that  defendant  killed 
deceased  by  striking  her  on  the  head  with  a 
shotgun,  it  being  insisted  there  was  no  evi- 
dence to  aothorlae  this  charge.  The  charge 
of  the  court  In  this  req>eet  is  as  follows; 
"If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  did,  as 
charged  In  the  fourth  count  in  the  Indict- 
ment, •  «  •  kill  Frances  Cervenka  by 
striking  bar,  the  said  Frances  Cervenka,  on 
the  head  with  a  shotgnn,"  etc.  We  think  tlie 
proof  authorized  this  charge,  and  it  was  not 
as  asBumption  on  the  part  of  the  court. 
The  indictment  charged  this,  and  the  teati- 
many  of  the  physldao  showed  she  was  evi- 
dently killed  by  being  struck  on  the  heed 
with  some  clnb  or  hard  instmment  The 
dtvnmatantlal  evidence  suggested  ttiat  this 
moat  have  been  done  with  a  shotgun.  But, 
if  it  had  been  done  with  any  club  or  hard 
instrument,  the  proof  responded  to  the  alle- 
gation In  the  indictment. 

It  la  also  contended  that  the  evidence 
tails  to  support  the  verdict.  We  have  care- 
fully examined  the  record  in  this  respect, 
and  cannot  agree  to  this.  The  condition  of 
apptilanfs  gun  and  clothes  shortly  after 
tiie  homicide,  and  his  proximity  to  the  scene 
of  Its  commisaimi,  hla  residence  not  being 
mere  than  half  of  a  mile  therefrom;  to- 
gether widi  his  conduct:  the  fact  that,  a»- 
carding  to  the  teedmony  of  his  own  witneaa, 
about'  the  time  of  the  homicide  he  was  rid- 
ing one  of  hla  horses;  that  hla  alibi  witnesa- 
cs  do  not  aattsfactorily  account  for  him  about 
the  time  when  ttie  homicide  waa  committed, 
even  if  their  testimony  be  regarded  as  true, 
— theash  and  otho-  circumstances,  it  occurs 
to  as,  point  nneningly  to  his  gnilt,  and  ]n»- 
tUed  tbe  Jnzy  in  rendering  the  verdict  thej 
did. 

No  error  appearing  in  the  record,  the  Jodc- 
meat  is  affirmed. 

Dissenting  Opinion. 
(June  26,  1902.) 

DAVIDSON.  P.  J.  When  tbe  original 
opinion  was  delivered  I  was  absent  My 
Brethren  have  overruled  the  motion  for  re- 
hearing, which  I  believe  afaould  have  been 
granted,  and  the  judgment  reversed,  and 
tbe  cause  remanded. 

I  deem  it  unnecesaarr  to  notice  but  ooe 
qnestton,  to  wit  tiw  refusal  of  the  trial 
lodge  to  permit  the  introduction  of  the  erl- 


dence  of  Boadk  nia  malit  toottmony  upon 
which  the  state  railed  waa  tracks.  Tbe  evi- 
dence disdoaea,  tlirough  the  witness  Dar- 
den,  that  horse  tracka  were  traced  from  the 
acene  of  the  homicide  to  or  near  tbe  lot  and 
bam  of  appellant  Theac  tracks  were  made 
after  the  rain.  It  la  an  undisputed  fact  and 
all  the  state's  evidence  shows,  that  the  kill- 
ing occurred  an  hour  or  two  before  the  rain. 
The  father  of  the  murdered  girl  testified 
that,  having  missed  his  daughter,  he  went 
to  the  creek  where  aha  had  gone  to  water 
a  horse,  and  there  found  her  underskirt 
This  was  an  hour  or  an  hour  and  a  half 
before  the  rain.  There  had  been  quite  a 
numt>er  of  people  at  the  aoene  of  the  homi- 
cide prior  to  the  rain,  but  no  one  testified 
that  appellant  waa  there.  The  other  two 
facte  relied  upon  by  the  stete  for  conviction 
was  defendant's  wet  clothes,  and  the  fact 
ttiat  two  hairs  were  found  upon  a  gun  sup- 
poaed  to  have  been  naed  aa  a  bludgeon.  Tbe 
wet  clothea  are  amply  acconnted  tar.  Tbe 
hair  waa  sought  to  b»  accounted  for  by  the 
fact  that  appellant  had.  been  bunting,  and 
got  these  on  his  gun  from  game  he  had  kill- 
ed. With  refMeace  new  to'  foot  tracks,  the 
question  at  issue:  Joe-  Gibboas  waa  Intro- 
duced by  appellant  and  teadfied  that  he  had 
seen  tracks  of  two  people  of.  different  siaes, 
along  the  bank  and  in  the  bed  of  the  creek 
■  mile  or  two  bdow  tba  aoene  of  the  homi- 
cide, going  down  tb»  creek  with  Its  mean- 
derlngs,  and  away  from  the  scene  of  the 
killing.  These  tracka  croased  the  creek  in- 
to an  old  field  or  paatnre,  where  they  were 
lost  These  tracka  corresponded  to  the 
tracks  found  at  the  scene  of  the  homicide. 
Oibbona  saw  these  tracks  about  3  o'clock  on 
the  aftemooB  at  the  day  following  the  homi- 
cide, mbich  was  about  24  hours  after  the 
kiUingt  The  state  met  thia  with  the  teatl- 
mony  of  Drake,  who  atetsd  that  about  10 
o'clock  on  the  day  follow  tog  the  homicide, 
or  about  five  hoars  befbre  tba  time  fixed  by 
Glbbena^  ke  aodi  a  negro  went  down  this 
creek  a  sliort  distanoe  below  where  Boren'a 
bridge'  orossea  ttaa-  bed  of  tbe  creek,  and  cut 
through  an  old  field;  that  the  shoes  he  and 
the  negro  wore  cosvespondedi  to  siaa  with  tbe 
tracks  testtflcd'  to  by>  GHbbonsi  To  meet  this 
appelant  aCeced  tbe  witnsaa  Roach,  and 
proposed  to  proire  by  binir  Uitd:  about  7 
o'clock  on  the  momtag  following  the  homi- 
cide, or  abent  three  hours-  before  tibe  time 
fixed  by  Drabe,  ho  saw  the  aamc  <^aracta 
of  tracks  near  the  scene  of  the  homicide, 
going  down  the  creek  away  from  the  homi- 
cide, In  the  direction  the  tracks  were  traced, 
as  testified  to  by  Gibbons  and  Drake.  Why 
this  testimony  was  rejected  I  do  not  under- 
stand. Tracks  being  one  of  the  mnat  es- 
sential of  the  circumstances  relied  upon  by 
the  state,  It  would  follow  that,  under  the  pe- 
culiar attitude  in  which  these  paiUcvIar 
tracks  were  placed  wWi  reference  to  the 
crime  or  the  party  committing  it  it  was  of 
the  most  material  nature  to  show  that 
Drake's   testimony   did  not  relate  to   the 
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tracks  proved  by  the  state,  or,  U  it  did,  that 
the  tracks  seen  by  Roach  were  made  three 
honra  before  those  testified  by  Drake  as 
made  by  himself  and  the  negro.  If  as  a  fact 
Drake  and  a  negro  made  the  tracks  about 
which  he  testified  at  10  o'clock  of  the  mom- 
lug  subsequent  to  the  homicide,  this  tended 
most  cogently  to  rebut  the  testimony  or  to  do 
away  with  the  effect  of  the  testimony  of 
Gibbons,  because  Gibbons  saw  the  tracks 
at  S  o'clock,  after  Drake  and  the  negro 
should  have  made  them  at  10  o'clock  In  the 
morning.  If  Roach  In  fact  saw  the  tracks  at 
7  o'clock  In  the  morning,  before  Drake  and 
the  negro  made  their  tracks  at  10  o'clock, 
then  It  was  a  most  cogent  circumstance  In 
favor  of  appellant,  and,  If  true,  entirely  and 
successfully  met  the  testtmony  of  Drake. 
Drake  and  the  negro  certainly  did  not  make 
the  tracks  about  which  Roach  would  have 
testified,  because  the  tracks  seen  by  Roach 
were  made  three  hours  before  Drake  and 
the  negro  went  over  the  ground.  It  is  stat- 
ed in  the  opinion  that  all  this  testimony 
about  tracks  was  not  of  a  material  charac- 
ter. If  the  state  had  not  Introduced  Drake's 
evidence,  still  the  evidence  of  Roach  would 
have  been  very  material,  for  it  tended  to 
show  the  murderers  went  away  from  the 
homicide  in  an  opposite  direction  from  that 
which  the  state  sought  to  show  the  appel- 
lant traveled;  but  it  became  much  more  im- 
portant after  Drake  had  testified.  By  the 
introduction  of  Drake's  testimony,  the  evi- 
dence of  Roach  became  most  cogent  In  char- 
acter, because  by  Drake's  testimony  it  was 
to  overcome  the  testimony  of  Gibbons. 
Therefore,  if  Roach's  testimony  Is  true, 
Drake's  testimony  is  met  most  successfully. 
I  do  not  concur  with  my  Brethren  as  to  the 
conclusiveness  of  the  testimony  Justifying 
the  verdict  As  a  rule  it  Is  hardly  necessary 
to  dissent  on  the  facts  where  a  majority  of 
the  court  hold  them  sufficient,  but  I  do  not 
believe  the  statement  of  facts  In  this  record 
shows  the  guilt  of  the  accused.  Being  a  case 
of  circumBtantial  evidence,  the  rules  in  re- 
gard to  this  matter  laid  down  by  the  text- 
books have  not  been  met  This  old  negro 
has  not  been  with  sufficient  certainty  shown 
to  be  guilty,  but  has  been  convicted  on  in- 
sufficient testimony,  and  such  as  should  not 
Justify  the  incarceration  of  a  citizen  of  this 
state  In  the  penitentiary.  I  believe  the  Judg- 
ment ought  to  have  been  reversed,  and  the 
cause  remanded,  for  both  reasons  above 
stated. 


FANT  V.  KENEDT  PASTDRB  00. 

<Coart  of  Civil  Appeals  of  Texas.     Jane  17, 
1902.) 

ACTIONS— CHAKOB      OF      FORM— INJUNCTION- 
TRESPASS  TO  TRY  TITLE-JURISDICTION. 

1.  Plaintiff   obtained   a   temporary   writ    re- 
straining defendant   from  trespassing   on   cer- 

T  L  Se«  Action,  vol.  1.  Cent.  Die  {  SUl 


tain  land  In  another  oonnty.  The  injooction 
was  dissolved  on  motion,  and  thereafter  plain- 
tiff filed  an  amended  petition,  alleging  his  o«-n- 
ership  of  the  land,  that  defendant  had  ejected 
plaintiff  therefrom,  and  praying  for  restitution, 
rent,  and  damages.  Held,  that  by  his  amended 
petition  plaintiff  abandoned  bis  injunction  suit, 
leanng  only  an  action  of  trespass  to  try  title, 
which  could  be  maintained  only  In  the  county 
in  which  the  land  was  situated. 

Eiror  from  district  court,  Nueces  county; 
Stanley  Welch,  Judge. 

Action  by  Dillard  R.  Fant  against  the 
Kenedy  Pasture  Company.  From  a  judg- 
ment for  defendant,  plaintiff  brings  i-rror. 
Affirmed. 

Turner  &  McCampbell,  for  plaintiff  in  er- 
ror. James  B.  Wells  and  Kleberg  &  Neetlie, 
for  defendant  in  error. 

FLE2ASANTS,  J.  On  June  18^  1900,  plain- 
tiff in  error  filed  In  the  district  court  of 
Nueces  county  a  petition  for  injunction  to 
restrain  the  defendant  in  error  from  trespass- 
ing upon  and  unlawfully  erecting  a  fence 
across  a  survey  of  land  situated  in  Hidalgo 
county,  and  alleged  to  be  owned  by,  and  in 
the  lavTfui  possession  of,  plaintiff.  On  tlie 
same  day  the  Judge  of  the  district  court  of 
Nueces  county,  to  whMn  the  petition  was 
presented,  granted  a  temporary  writ  of  in- 
junction ia  accordance  with  the  prayer  of  tlie 
petltloa  On  June  29th  the  defendant,  wlio 
had  been  duly  served  with  citation  on  said  pe- 
tition, filed  a  motion  to  dissolve  the  tempo- 
rary injunction,  among  others,  upon  the  fol- 
lowing grounds:  "(1)  Because  the  petition 
herein  for  said  injunction,  and  upon  the  al- 
legations of  which  it  is  granted,  does  not 
present  any  equity  which  authorizes  or  ne- 
cessitates the  granting  of  such  writ  of  injunc- 
tion. (2)  Because  the  said  petition  aflirma- 
tively  shows  tliat  the 'plaintiff  has  a  plain, 
speedy,  and  fully  adequate  remedy  at  law, 
to  wit,  the  action  of  trespass  to  try  title  and 
for  damages  and  for  sequestration  of  tlie 
tract  of  land  in  controversy."  "(4)  Because 
the  petition  wholly  fails  to  allege  or  sbow 
that  any  Irreparable  damage  or  injury  can  or 
will  inure  to  plaintiff  in  the  premises."  On 
June  80,  1900,  the  motion  to  dissolve  was 
beard  and  acted  on  by  the  coiu^  in  chambers, 
and  the  first,  second,  and  fourth  grounds  of 
same  were  sustained,  and  the  temporary  in- 
Junction  dissolved.  On  Septemebr  4,  1900, 
being  the  first  term  of  the  district  court  of 
Nueces  county  after  the  filing  of  said  bill  for 
Injunction,  defendant  In  error  filed  a  paper 
indorsed  "Defendant's  Original  Answer," 
which  embraced  an  unsworn  plea  to  the  Ju- 
risdiction, a  general  demurrer,  and  a  general 
denial.  Tbla  plea  to  the  jurisdiction  was  nev- 
er acted  upon  by  the  court,  or  called  to  Its 
attention,  but  was  continued  over  wltbout 
prejudice,  from  term  to  term,  until  the  No- 
vember term,  1901.  The  following  orders  ap- 
pear to  Iiave  been  made  In  said  case  prior  to 
its  final  dismissal,  to  wit:  "19th  Sept,  1900. 
Continued  by  agreement  fl(  counsel  made  and 
.digitized  by  V^.. 
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entei«d  Into  In  open  court,  witbont  prejudice 
to  pleas  to  Jnrladlctlon.  Jan.  14,  1901.  Con- 
tinued by  agreement  of  couneel,  without  prej- 
udice to  pleadings  or  motions.  May  13tb. 
Ccmtlnned  by  consent  without  prejudice. 
Boundary  suit,  and  requires  surrey."  On  No- 
rember  16,  1901,  plaintiff  in  error  filed  his 
first  amended  original  petition.  In  which  he 
alleged  ownership  and  possession  of  the  2,000 
acres  out  of  the  "San  Antonio  Del  Bmclnal" 
tract,  mentioned  in  his  original  petition;  the 
unlawful  entry  thereon,  and  his  ejectment 
therefrom,  by  defendant  in  error;  and  pray- 
ing for  damages,  mesne  rents,  and  restitu^ 
tion.  On  November  18, 1001,  defendant  in  er- 
iw  filed  Its  "first  amended  original  answer," 
embracing  a  plea  to  the  Jurisdiction,  general 
and  special  demurrers,  and  a  plea  of  not 
guilty.  On  December  3,  1901,  plalntUC  filed 
his  second  amended  original  petition,  which 
contains  all  the  allegations  of  the  first  amend- 
ed original  petition,  and,  In  addition  thereto, 
alleged  the  filing  of  the  petition  for  injunc- 
tion, and  sets  out  the  portions  of  that  petition 
which  state  the  ground  upon  which  the  in- 
junction was  sought  and  the  prayer  for  in- 
junction, and  further  alleged  that  a  tempora- 
ry Injunction  was  granted  plaintiff  on  June 
18,  1900,  restraining  the  defendant  from  en- 
tering niKtn  said  land  and  erecting  fences 
thereon,  but  that,  notwithstanding  the  de- 
fendant had  full  knowledge  of  the  issuance 
of  said  injunction,  It  did  tmlawfully  and  with 
force  of  arms,  on  about  tbe  20th  day  of  June, 
1900,  enter  upon  and  elect  the  plaintiff  from 
the  land  described  In  the  petition,  and  with- 
holds same  from  the  possession  of  plaintiff  to 
his  damage  In  the  sum  of  $5,000.  The  prayer 
of  this  petition  Is  for  rents,  for  restitution  of 
the  premises,  and  for  damages.  To  this  sec- 
•nd  amended  petition  defmdant  replied  with 
its  first  supplemental  answer,  containing  plea 
to  the  jurisdiction,  general  and  special  de- 
murrers, and  plea  of  not  guilty.  On  same 
day  the  court  sustained  the  plea  of  privilege 
to  the  jurisdiction  and  first  special  demurrer 
to  tbe  same  effect  as  contained  in  said  sup- 
plemental answer,  and  ordered  this  cause  dis- 
missed at  plaintiff's  costs. 

The  first,  second,  and  third  assignments  of 
error  complain  of  the  ruling  of  tbe  trial  court 
in  sustaining  the  defendant's  motion  to  dis- 
solve tbe  temporary  injunction  on  the 
gromids  before  stated.  It  is  unnecessary  for 
ns  to  decide  the  questions  raised  by  these  as- 
^gomentB.  Plaintiff's  first  amended  petition 
filed  in  this  case  on  November  16,  1001,  sets 
up  no  facts  which  would  entitle  him  to  an  In- 
jnncdon,  and  no  such  relief  is  aslced;  the  only 
caose  of  action  asserted  In  said  petition  being 
trespass  to  try  title.  This  is  also  true  of  the 
Mcoad  amended  petition.  The  allegations  in 
said  petition  In  regard  to  the  original  suit  for 
injunction  and  the  Issuance  of  said  temporary 
Injimctlon  are  not  made  as  a  basis  for  any 
pres«it  relief  by  injunction,  nor  is  any  such 
relief  prayed  for.  By  these  pleadings  plain- 
tiff abandoned  bis  suit  for  Injunction,  and. 


if  it  be  conceded  that  he  might  have  combin- 
ed such  suit  with  bis  action  of  trespass  to  try 
title,  the  fact  remains  that  be  has  not  done 
BO,  and  it  Is  therefore  unnecessary  for  us  to 
determine  whether  said  injunction  was  pr(q;>- 
erly  dissolved,  no  such  issue  being  raised  by 
tbe  pleadings  now  in  the  case. 

Tbe  remaining  assignments  of  error  all  at- 
tack the  judgment  of  the  court  below  in 
sustaining  defendant's  plea  to  tbe  jurisdiction 
of  the  court,  plaintUTs  contention  under  said 
assignments  being:  First  That  tbe  district 
court  of  Nueces  county  had  jurisdiction  of  tbe 
original  suit  for  injunction,  and  said  suit 
was  properly  brought  in  Nueces  county,  same 
being  the  county  In  which  tbe  defendant 
corporation  has  Its  domicile.  Second.  That 
by  filing  its  motion  to  dissolve  before  enter- 
ing a  plea  of  privilege  to  have  tbe  suit 
j  brought  in  the  county  in  which  tbe  land  was 
I  situated  the  defendant  waived  its  right,  if 
I  any  it  had,  to  insist  on  such  privilege.  Third. 
!  That,  tbe  court  having  obtained  Jurisdiction 
I  to  try  the  original  suit,  it  retained  jurisdic- 
tion for  all  purposes,  regardless  of  what  sub- 
ject-matter may  have  been  added  to  the  liti- 
gation by  amendment  of  the  pleadings.  Con- 
ceding the  soundness  of  these  contentions  con- 
sidered as  abstract  statements  of  the  law,  we 
do  not  think  they  are  applicable  to  the  case 
presented.  As  before  stated,  plaintiff,  by  bis 
amended  petition,  abandoned  bis  original  suit 
for  injunction,  and  tbe  cause  of  action  to 
which  defendant's  plea  to  the  jurisdiction 
was  sustained  was  simply  a  suit  of  trespass 
to  try  title,  which  the  statute  says  must  be 
brought  In  tbe  county  in  which  the  land  is 
situate.  It  Is  not  contended  that  defmdant 
failed  to  promptly  present  his  plea  to  the  Jn- 
risdictlcHi  as  soon  as  the  amendment  was 
filed,  and  admitting,  for  tbe  sake  of  argu- 
ment, that  it  had  waived  Its  right  to  Insist 
upon  its  plea  to  the  jurisdiction  in  the  orgi- 
nal  suit,  it  would  not  be  thus  cut  off  from 
Insisting  on  such  plea  as  against  the  new  and 
sole  cause  of  action  set  up  by  tbe  amend- 
ment We  think  the  plea  to  the  jurisdiction 
was  properly  sustained,  and  the  Judgment 
of  the  court  below  Is  affirmed. 
Aflirmed. 


FT.  WORTH  &  R  O.  BT.  CO.  v,  QREBU 
et  al. 

(Court  of  Civil  App^B  of  Texas.    June  21, 
1902.) 

RAILROADa-STREET     CROSSING— BLOWINa 

WHISTLE— PHYSICIAN'S    SERVICES- 
VALUE— EVIDENCE— ISSUES. 

1.  Under  Rev.  St.  1896,  i  4507,  requiring  a 
locomotive  whistle  to  be  blown  at  the  distance 
of  at  least  80  rods  from  the  place  where  the 
railroad  shall  cross  a  public  road  or  street, 
the  whistle  is  not  required  to  be  blown  before 
crossing  a  street  which  is  less  than  80  rods 
from  the  starting  poiut  of  the  locomotive. 

2.  Where,  in  an  action  for  personal  injuries, 
there  is  no  evidence  as  to  the  value  of  the  serv- 
ices of  the  physicians  called,  it  Is  error  to  sub- 
mit the  question  of  such  value  to  the  jury. 
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Appeal  from  district  court,  Parker  county; 
J.  W.  PattCTBon,  Judge. 

Actions  toy  6.  T.  Greer  against  the  Ft 
Worth  &  Rio  Grande  Railway  Company  and 
by  6.  W.  Oreer  jieatnst  the  same,  consoli- 
dated and  tried  together.  Vroea  a  Judgment 
for  plaintiffs,  defendant  appeals.    Beversed. 

West,  Chapman  &  West,  for  aj^iellaat 
McLean,  Booth  &  Morton  and  H.  W.  Kuta- 
man,  for  appeUees. 

STEPHKN8,  7.  The  ease  Is  thns  succinct- 
ly and  sufficiently  «ta.teil  in  the  brief  of  ap- 
pellant: "Plaintiffs,  G.  T.  and  G.  W.  Greer, 
father  and  son,  'white  traveling  in  a  wagon 
along  Adams  street  in  the  city  of  Ft  Worth, 
had  their  -wagon  and  team  struck  by  the  tend- 
er of  an  engine  on  defWAtnfs  line  of  rail- 
way at  what  IB  IniDWn  as  ilie  'Adams  'Street 
Crossing,'  thereby  throwing  plaintiffs  to  the 
ground,  and  Inflicting  injuries  on  them,  de- 
stroying the  w«gon,  and  injuring  the  team, 
for  which  each  brought  suit  alleging  as 
grounds  for  recoTery  failure  to  ring  bell  or 
sound  whistle,  faitore  0f  vervants  in  charge 
of  engine  to  keep  lookout  failure  to  have 
watchman  g\Te  warning.  Defendant  an- 
swered by  general  denial  and  plea  of  con- 
tributory n^llgenoe.  The  cases  were  con- 
solidated, trial  bad,  resulting  in  a  verdict 
and  Judgment  for  G.  T.  Greer  for  two  thous- 
and dollars  and  Guy  W.  Greer  for  three 
thousand  doltau^."  The  cmirt  charged  the 
Jury  tbat  it  w«s  the  duty  Af  the  person  in 
charge  of  Ifae  train  to  Mow  a  whistle  and 
to  ring  a  bell  before  crossiag  Adams  street 
and  that  appellant  would  be  liable  if,  with- 
out fault  or  negligence  en  the  part  of  ap- 
pellees, the  failure  to  blow  the  whistle  or 
to  ring  the  bell  caused  the  collision.  To  this 
charge  the  .first  error  is  assigned  on  the 
ground  that  the  statute  requiring  a  whistle 
to  be  blown  ct  a  public  eroesing  is  Inap- 
plicable to  a  case  like  this,  where  the  train 
was  less  than  80  rods  trMs  tiie  crossing  when 
it  started  towards  the  crossing;  In  support 
of  which  the  case  of  Railway  Co.  t.  O'Neal, 
47  S.  W.  95,  91  Tex.  671,  is  cited,  in  which 
the  Judgment  was  reversed  because  the  stat- 
ute (Rev.  St  1895,  art  4507)  requiring  the 
whistle  to  be  blown  "at  the  distance  of  at 
least  80  rods  from  the  place  where  the  rail- 
road shall  cross  any  public  road  or  street" 
had  been  construed  in  the  charge  of  the 
court  as  "requiring  the  whistle  to  be  blown 
at  some  point  nearo-  than  8t  rods  of  the 
crossing."  After  quotiag  the  statute.  Jus- 
tice Denman  uses  this  language:  "In  order 
to  comply  with  the  statute,  the  whistle  must 
be  blown  for  the  crossing  before  passing  the 
point  80  rods  distant  therefrom.  The  lan- 
guage, 'at  the  distance  of  at  least  80  rods,' 
is  not  susceptible  of  any  ether  construction. 
The  blowlng-of  the  whistle  after  passing  such 
point  Is  not  demanded  by  the  letter  of  the 
statute,  which  only  requires  the  contfaiuoua 
ringing  of  the  bell  thereafter."    After  dis- 


cussing the  reason  wiry  the  whistle  sboald 
be  blown,  he  concludes  with  this  language: 
"It  results  that  In  order  to  comply  with  the 
statute,  the  whistle  must  be  blown  at  some 
point  sufficiently  near  the  crossing  as  to  I>e 
reasonably  calculated  to  give  warning  to 
people  about  to  use  such  crossing,  such  point 
not  to  be  nearer  to  such  crossing  than  80 
tods."  The  construction  thus  authoritativeiy 
given  the  statute  seems  to  sustain  appel- 
lant's contention,  and  Is  binding  upoD  us. 
Evidently  the  legislature  did  not  tnteod  to 
require  the  whistle  to  be  blown  at  a  dis- 
tance of  80  rods  or  more  from  the  crossing, 
and  also  at  a  distance  of  less  than  80  rods 
from  the  crossing,  but  required  one  or  tte 
other  to  be  done,  and,  as  construed  by  the 
supreme  court  only  the  former.  It  was, 
therefore,  erroneous  to  Instruct  the  Jury,  as 
was  in  effect  done  In  this  case,  that  it  wag 
negligence  per  se  to  fail  to  blow  the  whistle 
at  a  less  distance  than  80  rods  of  the  cross- 
ing. Appellees,  however,  place  a  different 
construction  upon  the  decision  In  the  O'Nefl 
Case,  and  insist  that  the  charge  complained 
of  was  warranted  by  the  decision  of  this 
court  in  Railway  Co.  v.  Laverty,  22  8.  W. 
1047,  and  of  the  supreme  court  In  Railway 
Co.  V.  Bailey.  83  Tex.  19,  18  S.  W.  781.  We 
have  examined  the  record  in  the  Laverty 
Case,  and  find  no  error  was  assigned  to  the 
charge  upon  the  ground  urged  by  appellant 
in  this  case.  Besides,  the  charge  in  the  Lav- 
erty Case  did  not  Impose  upon  the  railway 
company,  as  did  the  charge  In  this  case,  tlie 
duty  of  both  ringing  Uie  bell  and  blowing 
the  whistle,  but  made  it  liable  for  backing 
the  train  upon  Laverty  without  doing  eltber. 
In  the  Bailey  Case  tlie  Judgment  was  re- 
versed upon  another  ground,  and  what  was 
said  by  Judge  Garrett  with  reference  to  the 
duty  of  a  railway  company  to  give  signals 
at  public  crossings  can  hardly  be  treated  as 
authoritative,  If  altogether  in  point  which  we 
doubt 

We  are  also  inclined  to  the  opinion  that 
the  charge  complained  of  in  the  second  assign- 
ment of  error  was  erroneous  in  submitting  as 
a  measure  of  recovery  the  reasonable  value  of 
the  services  of  physicians,  since  we  must  told, 
on  the  authority  of  Railway  Co.  v.  Warren,  90 
Tex.  DC6,  40  S.  W.  6,  that  the  evidence  did 
not  raise  that  Issue. 

The  court  submitted  the  Issue  of  contribs- 
tory  negligence  in  general  terms,  and  was 
not  required  to  give  special  charges  4  and  6 
on  that  subject,  to  the  refusal  of  which  er- 
ror is  assigned,  because  both  seem  to  hare 
been  upon  the  weight  of  the  evidence,  or  at 
least  were  so  expressed  as  to  be  objection- 
able. We  think,  however,  that  appellant 
would  have  been  entitled  to  a  specific  chai:ge 
embodying  the  phase  of  contributory  neg- 
ligence specially  pleaded,  and  which  the  evi- 
dence tended  to  sustain.  If  a  correct  one  bad 
been  requested.  Railway  Co',  v.  Shieder 
(Tex.  Sup.)  30  S.  W.  906,  28  L.  R.  A.  53S; 
Railway  Co.  v.  McGlamory  (Tex.  Sup.)  35  S. 
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W.  1088;  lUnwtty  Ca  T.  Maugham,  67  S.  W, 
T^,  4  Tex.  Ot  Bep.  6S2. 

For  the  errors  pointed  out  te  the  Dret  and 
MCODd  aaMgnmente  of  ervor,  the  judgment 
is  reTerseO,  «nd  the  cause  MBiBnaed  for  « 
new  tdaL 


STSPHBNS  V,  FORTSB.t 

/Geart  «C  CItU  .Appeal*  «f  Texaa.     June  21, 

1902.) 

SOHOOL  I<iLNOS— APPLICATION  TO  PURCHASB— 

FnJNQ— SUNDAY— INSTRUCTIONS 

— EVIDBNCB. 

1.  The  Bling  <A  an  aippHcation  to  pnrehaae 
Kkool  land  in  the  .'eeneral  land  office  on  Sun- 
4ij  doea  not  render  the  application  void;  not 
being  'Tabor  "  within  Pen.  Code  1895,  art  196, 
impasing  a  nne  on  any  person  who  shall  "la- 
bar  on  Sunday." 

2.  Where,  in  trespass  te  try  title  to  school 
land,  plaintiff's  application,  dated  on  Septem- 
ber 3d,  was  indorsed  Tiled"  on  the  5th,  which 
wu  Sunday,  and  defendant's  application  was 
iled  on  the  7th,  an  instructioB  that  if  plain- 
tiff's application  was  filed  in  the  general  laud 
uffice,  on  any  other  day  than  Sunday,  about 
the  time  or  soon  after  he  made  it,  the  jury 
A«nld  find  tor  ^im,  was  error,  both  in  denying 
bim  the  right  to  recover  if  his  application  waa 
6Ied  on  Snnday,  and  in  permitting  him  to  re- 
corer  if  it  was  filed  after  defendant's  appli- 
cation was  filed. 

3.  Wh««  an  application  to  pvrchaae  school 
land  ia  indorsed  as  filed  in  the  general  land 
office  on  Snnday,  but  the  chief  clerk  testifies 
that  H  conld  not  have  been  received  on  that 
day,  for  the  office  is  always  closed  on  Sun- 
d«y,  it  ifi  not  error  to  refuse  en  instruction  that 
the  uncontrorerted  evidence  ^owed  that  it  waa 
filed  on  Sunday. 

Appeal  trom  distriat  coort,  Hall  county; 
G.  A.  Brown,  Judge. 

Trespass  to  try  title  by  W.  H.  Porter 
against  W.  X>.  Stephens.  FnHa  a  Judgment 
for  plalntiflC  defendant  appeals.    Reversed. 

J.  K.  Duke  and  H.  E.  r>onvpr,  for  appel- 
laat  W.  M.  Fudtw,  tor  appeHee. 

HONTEE,  J.  This  salt  of  trespass  to  try 
title  was  bronght  by  appellee  on  the  25th 
day  of  November,  1899,  to  recover  section 
•%  block  18,  public-school  land,  in  Hall 
comity.  The  appellant  pleaded  "Not  guilty." 
The  case  "waB  tried  by  a  Jury,  who  found  a 
verdict  for  appellee,  upon  which  Judgment 
wai  rendered,  and  therefrom  tills  appeal 
was  taken. 

The  facts  are  substadtlany  as  follows: 
On  September  S,  1807,  Porter  was  an  ac- 
taai  settSer  on  the  section  involved,  and 
waa  in  every  respect  eligible  to  purchase  it 
from  the  state.  It  Was  on  the  market  as 
dry  grazing  land  at  '$1.  per  acre.  On  the 
date  aforesaid  he  made  out  and  swore  to 
bis  application  to  purchase  same,  and  sent 
It  by  mall  to  the  commissioner  of  the  general 
bad  office  at  Austin.  On  the  back  of  It  is 
found  this  Indorsement:  "Received  In  gen- 
eral land  office  Sept.  5,  1897.  Andrew  J. 
Baker,    Cdmmlssioner."      The    obligations 

>Mmu1i«  Saala*  Jnlr  4.  IML 


were  filed  wtth,  and  caefli  payi»e«t  made  to, 
the  treasurer,  as  re<iulred  by  law.  His  ap- 
plication was  rejected  by  the  commissioner, 
for  what  reason  does  not  appear.  He  has 
continued  to  occupy  'aald  section  as  bis  home 
evor  since  his  settlement  thereon,  and  has 
evwy  year  regularly  tendered  the  payments 
of  Intereat  and  principal  required  by  law, 
which  have  been  as  regularly  declined  and 
returned  by  the  treasarer.  He  also  tender- 
ed the  eommlasloner  his  proofs  of  three 
years'  occupancy  of  said  section,  which  were 
also  rejected.  The  evidence  tended  to  prove 
that  the  application  of  Porter  was  received 
and  filed  in  the  general  land  office  on  Septem- 
ber S,  1897,  as  the  commissioner's  indorse- 
ment thereon  showed,  which  was  Sunday. 
J.  J.  Terrell,  chief  clerk  of  the  land  office, 
however,  testified  that  "the  application  could 
not  have  been  received  in  the  general  land 
office  of  Texas  on  Sunday,  for  the  land  office 
Is  closed  on  that  day,  and  Is  always  closed 
on  Sunday";  that  about  that  time  they  were 
very  much  nwhed  with  land  sales,  and  had 
to  employ  extra  and  Inexperienced  clerks, 
who  often  made  mistakes,  and  from  this  he 
concluded  that  the  Indorsement  made  there- 
(Oi  by  the  commtsslotier  that  it  was  "re- 
ceived In  the  general  land  office  on  Sept.  6. 
1897,"  was  a  mistake.  The  eth  of  Septem- 
ber, 1897,  was  a  legal  holiday.  On  the  orig- 
inal application  of  Porter,  what  seems  to  be 
a  pen  erasure  is  found  both  before  the  "3" 
in  the  date  of  the  application  and  the  "3" 
In  the  date  of  tbe  Jurat,  and  also  before  the 
"6"  In  the  date  of  filing;  but  the  record 
does  not  disclose  what  was  erased.  If  any- 
thing. Stephens  owned  section  6,  block  20, 
public-school  land,  and  was  an  actual  settler 
thereon,  and  had  been  for  more  than  three 
years  prior  to  September  4,  1897,  and  on  that 
day  made  oat  and  swore  to  his  application 
to  purchase  said  section  58,  and  also  sec- 
tions 28  and  32,  and  sent  this  Joint  appli- 
cation by  mail  to  the  commissioner  of  the 
general  land  office  at  Austin,  who  received 
and  filed  the  same  on  September  7,  1897, 
and  at  the  same  dme  sent  his  obligation  and 
cash  payment  to  the  treasorer,  all  of  which 
were  rejected,  but  for  what  reason  the  rec- 
ord fails  to  disclose.  Afterwards,  during  the 
same  month,  be  made  separate  applications, 
obligations,  and  cash  payments  for  each  sec- 
tion; and  on  October  21,  1897,  the  commis- 
frtoner  awarded  him  section  68  up<xi  his  orig- 
inal application,  dated  September  4,  1897. 
and  on  the  same  day  awarded  him  sections 
28  and  82  on  his  subsequent  separate  appli- 
cations, which  last-named  two  sections  he 
accepted  and  sold  before  this  suit  was  filed. 
He  has  made  all  payments  required  by  law 
on  section  58,  and  his  accoimt  is  In  good 
standing  in  the  land  office  and  treasury  as 
to  said  section. 

It  appears  that  after  Stephens  acquired 
his  home  section,  and  before  his  application 
of  September  7,  1897,  he  applied  for  another 
section  (48),  which  was  awarded  to  him,  and 
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be  sold  tt  to  one  Daniel,  who  bad  settled  on 
It  and  kept  up  his  payments,  making  four 
additional  sections  to  the  home  section  of 
Stephens;  and  the  court  charged  the  Jury  that 
he  was  entitled  to  but  three,  and  that  as  he 
had  also  purchased  sections  28  and  32,  and 
sold  them,  he  was  precluded  from  purchas- 
ing section  58,  and  that  they  could  not  find 
for  him.  To  this  charge  the  appellant, 
Stephens,  assigns  error.  This  assignment 
seeks  to  raise  a  serious  question,  as  it  seems 
the  law  contemplates  that  a  settler  is  en- 
titled to  purchase  but  three  additional  sec- 
tions to  his  home  section.  Hazlewood  ▼.  Bo- 
gan  (Tex.  Sup.)  67  S.  W.  82.  We  do  not 
find  It  necessary,  however,  to  decide  It  in  this 
case.  The  Jury  were  Instructed  that  though 
defendant  Stephens  bad  no  title  to  the  sec- 
tion, yet  they  could  not  find  for  plaintlft  Por- 
ter on  that  ground,  but  must  find  for  him, 
if  at  all,  upon  the  strength  of  his  own  title. 
The  Jury  were  also  charged  that  an  applica- 
tion to  purchase  land  filed  on  Sunday  would 
be  void,  and  no  rights  would  result  therefrom 
to  the  appellant,  and  unless  the  plaintiff  had 
shown  that  section  68  had  been  appraised 
by  the  commissioner  at  $1  per  acre,  and  the 
county  clerk  notified  thereof  before  the  plain- 
tiff's application  was  filed  in  the  land  office, 
and  had  shown  that  his  application  was  not 
filed  on  Sunday,  then  to  find  that  he  take 
nothing  by  his  suit,  but  If  they  found  that 
the  land  bad  been  appraised  at  $1  by  the  com- 
missioner, and  the  county  clerk  so  notified  in 
writing  prior  to  the  time  of  plaintlfTs  ap- 
plication, and  the  application  was  not  filed 
on  Sunday,  but  about  the  time,  or  soon  after, 
be  made  it,  then  to  find  for  him,  as  the  un- 
controverted  evidence  proved  that  the  law 
goremlng  his  application  had  otherwise  been 
complied  with. 

We  think  the  learned  Judge  erred  in  charg- 
ing the  Jury  that  if  the  application  of  Porter 
was  filed  in  the  general  land  office  on  Sun- 
day it  would  be  void,  and  that  he  would  ac- 
quire thereby  no  right  to  the  land  applied 
for  therein.  There  is  no  law  in  Texas  pro- 
hibiting the  commissioner  of  the  general  land 
office  from  holding  his  office  open  on  Sunday 
or  any  legal  holiday,  or  from  performing  of- 
ficial acts  on  those  days.  Neither  our  con- 
stitution nor  our  civil  statutes  lay  any  such 
restrlctlous  upon  the  governor  nor  upon  any 
of  the  heads  of  the  state  departments,  prob- 
ably because  it  might  sometimes  be  necessary 
for  them  to  perform  thebr  official  functions 
on  those  days.  Our  criminal  statute  (Pen. 
Code  1895,  art  106)  provides  that  any  per- 
son who  shall  "labor  on  Sunday"  shall  be 
fined,  etc.  "Labor"  is  defined  as  follows: 
"To  exert  muscular  strength;  to  exert  one's 
strength  with  painful  effort,  particularly  In 
servile  occupations,  to  work;  to  toil."  Webst. 
Int.  Diet.  821.  The  term  as  used  in  the  crim- 
inal statutes  does  not  apply  to  an  officer  en- 
gaged in  the  performance  of  his  official  du- 
ties. The  common  law  did  not  prohibit  offi- 
cers from  doing  ministerial  acts  on  Sunday 


nor  on  holidays.  It  declared  that  Sonday 
was  dies  non  jurldlcus,  not  a.  Judicial  or 
court  day,  but  our  statute  (Rev.  St  1885,  art. 
1180)  has  modified  the  common  law  by  sim- 
ply declaring  that  "no  civil  suit  shall  be  com- 
menced, nor  Bhall  any  civil  process  be  issued 
or  served  on  Sunday,  or  any  legal  holiday, 
except  in  cases  of  Injimctlon,  attachment  or 
sequestration."  This  exception  operates  as 
modification  of  that  law,  according  to  a  well- 
known  rule  of  construction.  Under  this 
statute  it  has  been  held  that  a  sale  under 
execution  and  sheriff's  deed  made  on  a  legal 
holiday  was  valid.  Crabtree  v.  Whlteselle. 
65  Tex.  111.  See,  also.  Railway  Co.  v.  Hard- 
ing, 63  Tex.  162,  wbwe  it  was  held  proper 
and  valid  for  a  district  court  to  try  a  'cause 
on  a  legal  holiday.  In  Insurance  Co.  v. 
Shrader,  89  Tex.  35,  82  8.  W.  872,  33  8.  W. 
112,  30  L.  R.  A.  408,  59  Am.  St  Rep.  25,  it 
was  held  by  our  supreme  court  that  an  ai>- 
plication  for  writ  of  error  received  by  the 
clerk  of  this  court  on  Sunday,  and  so  in- 
dorsed, but  not  filed  until  Monday,  must  be 
considered  as  filed  on  Sunday  and  valid.  Tlie 
reasoning  of  our  supreme  court  in  the  three 
cases  cited  leaves  no  doubt  In  our  miods 
that  the  application  of  Porter  to  purchase 
section  58  In  this  case  was  not  void  by  rea- 
son of  its  being  received  and  filed  in  the 
general  land  office  on  Sunday,  but  was  as 
valid  in  all  respects  as  If  received  and  filed 
on  any  other  day  in  the  week. 

The  court  further  instructed  the  Jury  that 
if  Porter's  application  and  obligation  were 
"filed  in  the  general  land  office  on  any  other 
day  than  Sunday  about  the  time  or  soon  after 
he  made  them,"  then  they  should  find  for 
him,  as  the  uncontioverted  evidence  showed 
that  the  law  had  otherwise  been  fully  com- 
plied with.  This  charge  was  erroneous  Id 
two  respects:  First  In  denying  Porter  the 
right  to  recover  unless  his  application  was 
filed  on  some  day  other  than  Simday;  and, 
second,  it  was  too  Indefinite  as  to  the  day 
of  filing  which  would  authorize  him  to  re- 
cover the  land  from  Stephens.  "About  tlie 
time  or  soon  after  he  made  them"  (the  ap- 
plication and  obligation)  might  mean  within 
one  or  two  days,  or  within  three  or  four 
or  a  dozen  days,  which,  of  course,  would  be 
after  Stephens'  application  was  filed. 

It  Is  insisted  by  appellant's  counsel  tbat 
the  evidence  shows  that  Porter's  appllcatioo 
was  filed  on  Sunday,  and  that  there  Is  no 
evidence  that  It  was  filed  on  any  other  day. 
His  third  assignment  Is  as  follows:  "Tbe 
verdict  of  the  jury  is  not  supported  by  tlie 
evidence  in  this;  that  the  evidence  shows  that 
plaintiff's  application  to  purchase  section  5S 
was  filed  in  the  land  office  on  September  a, 
1897,  which.  It  Is  undisputed,  was  Sunday. 
No  other  testimony  was  before  the  Jury  as 
to  Its  having  been  filed  on  any  other  day  or 
at  any  time." 

GUs  fourth  asBlgnm^it  of  error  complains 
of  the  courfs  refusal  to  give  a  special 
Qharge  asked,  wbldi   li  M  follow*:    "Tou 
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are  charged  that  the  oncontroverted  evidence 
BhowB  thmt  the  plaintiff  filed  his  application 
to  pnrchaae  the  land  in  controversy  In  the 
senoal  land  office  on  the  Sth  day  of  Septem- 
ber, 1897,  which  the  oncontroverted  evidence 
shows  was  on  Sunday,  and  the  application  is 
therefore  Toid.  Yon  wlU  therefore  find  in 
favor  of  the  defendant"  We  cannot  agree 
with  appellant's  counsel  that  the  only  evi- 
dence in  the  record  cm  that  issue  shows  that 
Porter's  application  was  filed  September  5, 
1S97,  which  was  Sunday.  If  we  could  we 
would  have  no  difficulty  In  affirming  the 
judgment,  but  the  chief  clerk  testified  that 
"it  coold  not  have  been  received  in  the  gen- 
eral land  office  of  Texas  on  Sunday,  for  the 
land  office  was  closed  on  that  day,  and  is 
always  closed  on  Sunday,"  and  this  is  some 
evidence  tending  to  dispute  the  commlssion- 
»'g  indorsement,  and  hence  requiring  the 
issue  as  to  when  It  was  received  in  the  gen- 
eral land  office  to  be  submitted  to  the  Jury 
under  a  proper  charge. 

The  case  was  tried  upon  an  erroneous 
.theory,  and  the  Judgment  is  reversed,  and  the 
cause  renutnded  for  a  new  trial  In  accord- 
once  with  this  opinion. 


GA.OB  T.  TUOKBR'S  HEIRS. 

(OiNirt  of  Civil  AiH(>eala  of  Texas.     Jane  14, 

1902.) 

COimUNITT    lAND— 8AL.H   BY   WIDOW— VALID- 
ITY—INSTRUCTIONS— ASSIQM- 
HBNTS  OF  BRROR. 

1.  Where,  in  an  action  by  hdrs  to  recover 
rommnnity  land  sold  by  a  widow,  the  main  !•• 
sue  was  as  to  whether  the  sale  was  made  to 
pajr  community  debts  or  wag  fraudulent,  and 
there  was  do  issue  as  to  the  validity  of  the 
debts  themselves,  it  was  error  to  submit  the  va- 
lidity of  Budi  debts  to  the  Jury. 

2.  A  statement  in  appellant  s  brief,  under  an 
assignment  of  error  raising  the  objection  that 
a  charge  submitting  an  issue  of  the  good  faith 
of  certain  community  debts  should  not  have 
been  given,  which  informs  the  court  that  the 
language  of  the  charge  excepted  to  is  given  in 
the  alignment;  that  the  existence  of  com- 
mnnity  debts  was  proved  and  admitted,  refei^ 
ring  to  the  pages  of  the  record;  and  that  there 
was  no  testimony  as  to  whether  these  com- 
mnnity  debts  were  or  were  not  fairly  and  hon- 
estly incurred,— is  sufficient. 

3.  In  an  action  by  heirs  to  recover  community 
land  sold  by  a  widow,  an  instruction  that  the 
jory  should  find  for  piaindfTs  if  she  sold  the 
land  for  any  purpose  other  than  to  pay  com- 
mnnity  debts  was  error,  where  she  had  testi- 
fied that  she  sold  to  pay  such  debts,  and  also 
because,  her  husband  being  dead,  and  her  son 
tent  to  the  penitentiary,  she  wanted  to  get 
away  from  the  place;  the  fact  that  the  sale 
was  not  made  solely  to  pay  debts  not  invalidat- 
ing it. 

Appeal  from  district  court,  Comanche 
county;  N.  R.  Lindsey,  Judge. 

Action  by  the  helra  of  John  C.  Tucker 
against  J.  H.  Cage.  From  a  Judgment  for 
philntiffs,  defendant  appeals.    Reversed. 

Lee  Toung  and  A.  P.  Young,  for  appellant 
G.  H.  Goodson,  for  appellees. 

'  1  Sec  Hutbana  an*  WU*.  voL  M.  Cwit.  Dig.  H 
K19-I0I0. 


STEPHENS,  J.  Again  must  the  Judgment 
of  this  case  be  reversed  on  account  of  errors 
In  the  charge  of  the  court  this  being  the 
third  appeal.  14  Tex.  Civ.  App.  316,  37  S. 
W.  180;  60  S.  W.  579.  Whether  the  sale  of 
the  land  In  controversy,  alleged  to  have  been 
made  to  apjwllant  by  the  community  sur- 
vivor, the  widow  of  John  O.  Tucker,  de- 
ceased, was  made  to  pay  community  debts, 
or  was  fraudulent,  as  alleged,  was  the  nmin 
issue  to  be  tried.  The  validity  of  the  com- 
munity debts  which  seem  to  have  been  dis- 
charged by  the  sale,  the  principal  of  wbicli 
was  due  for  the  purchase  money  of  the  land 
Itself,  was  not  an  issue  In  the  case.  And  yet 
it  was  made  issuable  by  the  charge,  for  the 
court  instructed  the  Jury  that  "community 
debts  are  such  as  have  been  fairly  and  hon- 
estly incurred,"  and  required  them,  in  order 
to  find  for  appellant  (defendant  below)  to 
"believe  from  the  evidence  that  Mrs.  P.  J. 
Tucker  sold  the  land  la  controversy  to  the 
defendant.  Cage,  for  the  purpose  of  paying 
such  community  debts";  thus  violating  the- 
well-establiHhed  rule  which  holds  It  to  be 
material  error  for  the  Judge  to  submit  to  the 
Jury  an  Issue  not  raised  by  the  pleadings 
and  evidence,  and  especially  to  treat  as 
doubtful  what  is  undisputed  in  the  testimony; 
and  thus  disregarding,  also,  by  ovwslght,. 
doubtless,  of  the  special  Judge  who  tried  the 
case,  the  following  suggestion  made  in  the 
opinion  of  Chief  Justice  Conner  on  the  last 
appeal:  "In  view  of  another  trial,  we  think 
it  not  improper  to  suggest  that  the  charge 
quoted  above  might  be  further  relieved  of 
objection  by  eliminating  the  terms  'good 
faith'  as  a  qualification  of  the  commimlty 
debts,  inasmuch  as  no  issue  in  the  pleadings 
or  proof  seems  to  have  been  made  as  to  the 
validity  of  the  community  debts  of  John  C. 
Tucker  and  wife."  The  second  assignment 
of  error,  complaining  of  this  feature  of  the 
charge,  is  therefore  sustained.  We  do  not, 
however,  overlook,  but  overrule,  the  objec- 
tions made  by  the  appellees  to  appellant's 
manner  of  briefing  this  assignment  The 
statement  which  is  the  part  of  the  brief  ob- 
jected to,  informs  ua  that  the  language  of 
the  charge  is  given  in  the  assignment,  that 
the  existence  of  community  debts  was  proved 
and  admitted  (referring  to  the  pages  of  the 
record),  and  that  there  was  no  testimony  as 
to  .whether  these  community  debts  were  or 
were  not  fairly  and  honestly  incurred;  and 
the  truth  of  these  statements  is  not  ques- 
tioned, but  admitted,  by  appellees,  which.  It 
would  seem,  ought  to  satisfy  the  most  fas- 
tidious. Indeed,  we  commend  the  statement 
as  a  modd  one,  since  it  contains  all  that  Is 
essential,  and  nothing  that  Is  superfluous. 

We  also  sustain  the  third  assignmeut. 
complaining  of  the  following  charge:  "If 
you  find  from  the  evidence  that  Mrs.  P.  J. 
Tucker  did  not  sell  said  land  for  the  purpose 
of  paying  community  debts,  but  sold  the  same 
to  defendant  Cage,  for  the  purpose  of  de- 
frauding the  plaintiffs  out  of  their  interest 
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In  said  land,  or  for  anr  otber  pnrpose  oliier 
than  the  purpose  of  paying  oomnitinlty  debts, 
and  you  further  find  from  the  evidence  that 
the  defendant  Cage,  knew  at  the  time  that 
he  bought  sold  property  that  said  Mrs.  Tuck- 
er was  not  8ellls;g  the  same  for  the  purpose 
-of  paying  community  debts,  but  was  selling 
same  for  some  other  purpose,  ttien  you  will 
And  for  the  plaintiffs."  The  material  objec- 
tion to  this  chatTje  is  sufflcicntly  ■covered  by 
the  second  proposition,  as  follows:  "When 
a  sale  is  made  to  pay  community  debts,  the 
fact  that  the  survivor  had  other  reasons,  also, 
for  making  the  sale,  will  not  avoid  the  sale." 
We  know  of  no  principle  that  will  invalidate 
a  sale  made  of  community  property  by  the 
survivor  to  pay  community  debts  merely  be- 
eause  the  same  Is  not  made  solely  for  that 
purpose.  The  view  we  take,  as  w«ll  as  the 
'damaging  tendency  of  the  charge  complained 
of,  can  best  be  Illustrated  by  the  following 
■excerpt  from  the  testimony  of  Mrs.  Tucker, 
the  community  survivor:  "When  I  sold  the 
land  to  Cage,  there  was  never  anything  said 
by  Cage  or  myself  about  selling  the  land  to 
pay  community  debts.  I  never  knew  I  had 
■OMy  such  rights.  I  wanted  to  sell  the  place 
in  order  to  leave  and  get  away  from  It  I 
had  lost  my  hasband  on  the  place,  and  one 
«f  my  children  had  been  sent  to  the  penK 
tentlary,  and  about  that  time  another  one  of 
my  children  had  died,  and  I  was  old,  and  so 
much  In  trouble  and  distress  that  I  hardly 
knew  what  to  do.  I  did  not  want  to  go 
back  to  the  place.  I  wanted  to  sell  It,  and 
asked  Mr.  Cage  to  buy  It  and  told  him,  If 
be  wonld  buy  It,  be  could  take  out  of  It 
what  was  owing  to  Hyatt  and  $210  that 
we  owed  him."  The  debt  referred  to  as 
owing  to  Hyatt  amounted  to  $700,  and  was 
created  In  the  purchase  of  the  land  by  the 
Tackers.  The  purchase  price  finally  agreed 
on  between  Mrs.  Tuck«:  and  appellant  was 
$1,660,  from  which  were  deducted  the  debts 
above  referred  to  In  her  testimony,  and  some 
others,  leaving  a  balance  of  a  few  hundred 
dollars,  whidi  was  paid  to  her  In  money  and 
personal  property  needed  and  used  by  her 
in  support  of  her  family,  as  waa  contemplated 
when  she  made  tiie  sale.  In  oUier  portions 
of  her  testimony,  to  say  nothing  of  the  re- 
citals to  that  effect  in  her  deed  to  appellant, 
she  stated  that  she  sold  the  land  to  pay 
the  debts  her  husband  owed  at  the  time,  of 
bis  death.  We  thus  have  the  case  of  a  sur- 
viving widow  selling  the  community  home- 
stead to  pay  a  debt  created  In  the  purchase 
thereof,  as  well  as  other  community  debts, 
and  also  for  the  purpose  of  changing  an  ob- 
jectionable family  residence,  and  providing 
means  of  subsistence  elsewhere.  Will  such 
other  or  additional  purpose,  in  tbe  absence 
of  fraud,  vitiate  such  sale?  We  think  not 
And  yet  the  Jury,  reading  the  charge  in  the 
light  of  the  testimony,  must  have,  or  at  least 
miffht  have,  concluded  that  it  would. 

The   Judgment  Is  therefore  reversed,   and 
the  cause  remanded  for  a  new  trial. 


TEXAS  &  P.  RT.  CO.  T.  KLEa?TEK. 

(Court  of  Civil  Appeals  of  Texas.    Jane  14, 

1902.) 

CAERIAGK     or    JTIEIGHT— HISmRECmON-AD- 

DITIONAL  CHAROES-«BPHSAL  TO  DB- 

UVBa— SUIT— INSTRUCTION. 

1.  In  a  suit  against  a  railroad  company  for 
refusal  to  deliver  goods,  it  was  error  to  refuse 
to  instruct  that  if  the  goods  w«re  skipped  by 
plaintiff's  agent  over  another  line,  who  dub- 
directed  them,  and  tbey  were  afterwards  ship- 
ped to  their  proper  destination  partly  over  de- 
fendant's line,  defendant  had  the  right  to  hold 
the  goods  for  the  dharges,  and  plaintiff  could 
not  recover;  it  appearing  that  tte  valae  of  the 
goods  was  less  than  the  freight  charges  so  ae- 
cruiiig. 

Appeal  from  Callahan  county  court;  B.  L. 
Russell,  Judge. 

Action  by  Perry  Kipper  against  the  Teras 
&  Paddc  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed. 

F.  S.  Bell,  for  appellanrt  OtJa  Bowyer,  for 
appellee. 

HUNTER,  J.  Plaintiff  alleged  the  value  or 
his  car  load  of  lumber  sold  by  the  defendant 
to  be  $242.86,  and  claimed  $600  vindictive 
damages  for  refusal  to  deliver  It  to  him  upon 
frequent  demands  made  aad  tender  of  $127.- 
DO^  tbe  regular  freight  charge  Cor  transporting 
It  from  Bioneville,  Ark.,  to  Baird,  Tex.,  by 
direct  route.  The  lumber,  however,  was  de- 
livered to  the  Oioctaw,  Oklahoma  &  Gulf 
Railroad  Company  at  BoonevlUe,  July  17, 
1900,  by  S.  W.  WllUaB»  for  appeUee,  and  a 
ehlpping  bill,  signed  by  Wifflams  at  the  time, 
showed  that  be  ordered  the  lumber  consigned 
to  "Perry  Klepper,  Beard,  Texas,"  though  he 
testifled  that  he  directed  it  shipped  to  "Balrd, 
Texas,"  and  told  the  agent  that  Balrd  was  IGO 
miles  west  of  Ft.  Worth.  It  was  routed  to 
Beard,  Austin  county,  Tex.,  which  was  a  sid- 
ing or  blind  istation  on  the  Cane  Belt  Railroad 
with  no  agent  and  when  the  lumber  was  tra- 
ced up  by  tbe  agent  at  Balrd,  and  was  sent 
to  Baird,  the  freight  charges  were  $266, 
which  appellee  refused  to  pay,  tendering  the 
sum  of  $127.50,  and  demanding  bis  lumber. 
The  agent  refused  to  deUver  It  to  him  unless 
he  paid  the  $266.  and  after  hoMlng  It  for 
about  six  weeks  sold  It  at  private  sale  for 
$123.37,  and  appellee  sued  to  recover  the  val- 
ue thereof,  and  for  vindictive  damages  as 
aforesaid.  On  the  trial,  the  defendant  com- 
pany requested  tbe  following  charge,  which 
was  refused:  "If  you  believe  from  tbe  evi- 
dence herein  that  the  lumber  In  question  yns 
shipped  from  BoonevlUe,  Ark.,  by  S.  W.  Wil- 
liams for  the  plaintiff,  tben  you  are  charged 
that  said  Williams  was  plaintiff's  agent  and. 
sbould  you  further  beUeve  from  the  evidence 
herein  that  said  Williams  directed  the  ship- 
ment to  Beard  instead  of  Balrd,  X^.,  and 
that  said  lumber  was  so  shipped  in  accordanee 
therewith,  and  that  thereafter  said  lumber 
was  then  from  Sealy,  Tex.,  idilpped  to  Baird. 
Tex.,  for  plaintiff,   portly   over  defendant's 
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Hue  of  road,  yon  are  charged  that  defendant 
iMd  tite  rlgtat  to  hold  said  lumber  for  the 
freight  rhwTges  thereon,  and  plaintiff  cannot 
recoyer."  The  court  had  Instructed  the  Jury, 
In  effect,  -tint  If  the  sale  bad  been  made  prl- 
TBtely,  and  wait  acciording  to  the  statute  (1 
Sayles'  Ann.  Civ.  St  1807,  arts.  328,  329), 
theo  tolnd  for  plaintiff  the  value  of  bis  lum- 
ber, and  also.  If  the  refusal  to  deliver  was 
wanton  and  willful,  etc.,  to  find  vindictive 
damages. 

We  think  -tte  special  charge  requested 
ihonid  ba-Te  been  given,  because  If  Williams 
directed  tke  «hlpment  to  be  made  to  Beard, 
and  the  freight  charges  of  $285  were  regular 
Jind  correct,  tlien  they  were  greater  than  the 
value  of  plaiDDtifTs  lumber,  and  be  could  have 
no  Interest  in  nor  right  to  recover  any  amount 
over  and  .above  the  freight  charges,  and  In 
tiiat  case  it  was  proper  to  teU  the  Jury  to 
find  for  defendant 

For  the  refusal  to  give  this  charge,  the 
lodgment  la  reversed,  and  the  cause  remand- 


WESTBRN  UNION  TEL.  CO.  v.  COOPER.* 

(Oont  of  Qvil  AwmIb  of  Texas.     June  14, 
1902.) 

TET.Kna  KU—TATLVRB  TO  DGLIVBR— MENTAL 
ANGTnSH— ACTION— CONSTRUCTION  OP  TELB- 
ORAM— ADMISSIBILITY  OP  KVIDBNCB-DBO- 
LARATION  OP  COMPANY'S  AGENT  —  NEGLI- 
SENCK  OCCURRING  OUT  OP  STATE— EFFECT 
—  WHAT  U^W  OOVBRN3  —  WRITTEN  CLAIM 
rOR  DAJIAQBS  — CO.VPLIANCB  WITH  —  CON- 
TRACT—COHHBNCEMBNT  OP  SUIT. 

1.  In  an  action  against  a  telegraph  company 
for  failore  to  promptly  deliver  a  telegram  ten- 
dered abont  Boon,  April  4th,  at  Windom,  Tex., 
for  transmiarion  to  Lebnnon,  Ind.  T.,  via  Ma- 
rietta, Ind.  T.,  and  reading:  "Ma  dead.  If 
yon  can  reach  here  by  two  o'clock,  come," — ^it 
was  not  error  to  permit  the  recipient  to  testier 
that  he  understood  the  telegram  to  mean  2 
o'clock  p.  m.  of  the  succeeding  day. 

2.  It  was  not  error  to  permit  a  witness  to 
whom  the  company's  agent  at  Marietta  had 
given  the  message  on  April  5th,  for  delivery, 
to  testify  that  the  agent  then  said  that  he 
had  received  the  message  about  2  o'clock  the 
day  before,  and  had  not  had  time  to  get  any 
person  to  deliver  it,  as  against  an  objection  of 
munateriality  and  irrelevancy. 

S.  Where  a  telegram  was  tendered  at  Leba- 
aou.  Ind.  T.,  for  transmiRsion  to  WIndora,  'Try:.. 
via  Marietta,  Ind.  T.,  the  fact  that  the  delay  In 
ddivery  occurred  at  Marietta  would  not  pre- 
vent an  action  for  mental  anguish;  the  law 
of  Texas  nevertheless  governing  the  case. 

4.  The  filing  of  the  petition  and  service  of 
citation  witliiii  90  days  ia  a  sufficient  compli- 
ance with  a  contract  to  transmit  a  telegram, 
reqniring  written  claim  for  damages  to  be  pre- 
•ented  within  90  days. 

Appeal  from  district  court.  Oooke  county; 
D.  E.  Ban-ett  Judge. 

Action  by  J.  U.  Cooper  against  the  West- 
em  Union  Telegraph  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  eontraet  of  transmission  as  shown  by 
the  message  blank  stipulated  that  the  com- 

'  Rebearing  denied  July  4,  1902,  and  writ  of  erri. 
denied  by  lupreme  court. 


pany  would  not  be  liable  for  damages  as 
statutory  penalties  In  any  case  where  the 
claim  was  not  presented  in  writing  within 
90  days  after  the  message  was  flled  with  the 
company  for  transmission. 

Wllkins  &  Vinson,  for  appellant  Cruce 
&  Cruce  and  Potter  &  Potter,  for  appellee. 

STEPHENS,  J.  This  appeal  is  from  a  ver- 
dict and  Judgment  for  $675  in  a  mental-an- 
guish case. 

Upon  the  death  of  appellee's  mother,  the 
following  telegram  was  sent  to  him  at  Leba- 
non, via  Marietta,  Ind.  T.,  from  Windom, 
I'ex.,  by  his  brother,  who  paid  all  charges, 
including  that  for  special  delivery  from  Mari- 
etta to  Lebanon:  "Ma  dead.  If  you  can 
reach  here  by  two  o'clock,  come."  It  was 
received  for  transmission  and  delivery  by 
appellant  about  noon,  April  4,  1901,  and 
transmitted  to  Marietta.  Ind.  T.,  about  two 
hours  later,  but  no  effort  was  made  to  deliv- 
er it  to  appellee  till  between  12  and  1  o'clock 
of  the  day  following,  and  it  was  not  delivered 
to  him  until  long  after  the  burial  of  bis 
mother,  which  took  place  at  Windom,  Tex., 
about  4  o'clock  p.  m.,  April  Stfa.  If  any  rea- 
sonable effort  had  been  made  by  appellant  tb 
deliver  the  message  after  it  reached  Mariet- 
ta, it  would  have  accomplished  the  purpose 
for  which  it  was  seat  In  other  words,  a«- 
tionable  negligence  on  the  part  of  appellant 
after  tbe  message  reached  Marietta  was  con- 
clusively established;  which  answers  the  ob- 
jection to  the  charge  made  in  the  third  as- 
signment 

In  receiving  the  message  for  transmission 
and  delivery,  appellant  understood,  and  ap- 
pellee, under  the  circumstances  shown  in 
evidence,  would  have  understood,  the  words 
"by  two  o'clock"  to  refer  to  2  o'clock  p.  m. 
of  the  following  day;  and  there  was  no  error 
in  permitting  appellee,  so  far  as  be  was  con- 
cerned, to  so  testify,  over  the  objection  urged 
In  the  first  assignment.  Telegraph  Co.  v. 
Norris  (Tex.  Or;  App.)  60  S.  W.  982. 

Nor  did  the  court  err  in  permitting  witness 
Claiborne,  to  whom  the  message  was  finally 
handed  for  delivery  by  appellant's  agent  at 
Marietta,  to  testify,  over  the  objection  urged 
in  the  second  assignment  as  follows:  "At 
the  time  he  (the  agent  at  Marietta)  gave  me 
the  message,  he  said  he  received  it  the  day 
before  about  2  o'clock,  and  didn't  have  time 
to  see  any  ijerson  to  get  to  deliver  It  He 
said  he  was  very  busy,  and  asked  would 
I  deliver  the  message.  I  said  I  would.  He 
said  be  recdved  it  the  day  before,  Thursday, 
about  2  o'clock,  and  didn't  have  time  to  get 
out  and  see  about  sending  It  and  he  asked 
Die  to  take  it  I  said  I  would,  and  he  said 
charge  Cooper  what  I  pleased.  I  taken  It 
out  B'riday  evening,  and  forgot  it  I  never 
ddivered  It  U)d  kept  it  in  my  pocket  from 
1  e'olock  on  Friday  till  Saturday  evening 
about  six  o'clock.  I  forgot  it  I  told  a  man 
by  the  name  of  Gray  to  take  It  to  blm,  and 
I  gneas  he  delivered  n  to  Cooper."  . 
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The  agent  of  tbe  telegraph  company  aeems 
to  ha^-e  been  then  so  far  acting  for  his  princi- 
pal as  to  render  his  declarations  admissible; 
but,  however  this  may  be,  tbe  only  objection 
made  was  that  the  testimony  was  immaterial 
and  irrelevant  What  seems  to  be  appellant's 
chief  contention  is  embodied  in  the  fourth 
assignment,  reading:  "The  court  erred  In 
refusing  to  give  to  the  Jury  defendant's  spe- 
cial charge  No.  2,  to  the  effect  that  the  nndls- 
puted  testimony  showed  that  the  contract 
sued  on  was  entered  into  In  the  state  of  Tex- 
as, and  was  broken,  if  at  all,  in  the  Indian 
Territory,  and  that  damages  for  mental  suf- 
fering, unaccompanied  by  physical  Injury, 
could  not  be  recovered  in  the  Indian  Terri- 
tory, and  that  tbe  Jury  should  therefore  And 
tor  tbe  defendant"  Two  decisions  of  this 
lourt,  Telegraph  Co.  v.  PbUlips,  30  S.  W.  -IJM, 
and  Telegraph  Co.  v.  Clark,  88  S.  W.  225,  in 
each  of  which  a  writ  of  error  was  denied, 
are  cited  by  appellee  as  a  conclusive  answer 
to  this  contention;  but  tbe  precise  question 
now  raised  was  not  quite  raised  in  those 
cases,  though  it  might  bave  been;  the  dif- 
ference being  that  In  tbe  cases  cited  tbe 
question  decided  was  one  of  Jurisdiction, 
while  in  the  case  now  before  us  tbe  question 
is  one  of  liability,  depending  upon  whether 
tbe  laws  of  Texas  or  of  tbe  Indian  Territory 
are  to  govern.  But  In  a  weU-conMdered  opin- 
ion of  tbe  supreme  court  of  Missouri  in  Reed 
V.  Telegraph  Co.,  37  8.  W.  907.  34  L.  R.  A. 
492,  68  Am.  St  Rep.  609,  which  is  a  parallel 
case,  the  question  now  raised  waa  involved, 
and  decided  against  appellant's  contention, 
as  will  be  seen  from  the  following  quotation 
from  tbat  opinion:  "The  contract  was  made 
in  Iowa,  and,  according  to  its  terms,  It  waa 
to  be  partially  performed  in  that  state.  In- 
deed, It  is  qnlte  evident  its  breach  occurred 
in  tbat  state.  Does  tbe  circumstance  tbat  it 
was  to  be  partially  performed  in  Missouri 
exempt  It  from  tbe  laws  of  Iowa?  We  think 
most  clearly  not  Like  a  contract  of  af- 
freightment Its  validity  and  IntHpretatlon 
ordinarily  are  to  be  governed  by  the  law  of 
tbe  state  in  which  it  was  made.  The  statute 
of  Iowa  in  no  sense  attempts  to  regulate  in- 
terstate communication  by  telegram.  Both 
parties  to  this  agreement  for  the  transmis- 
sion of  tbe  message  resided  in  Iowa.  The 
tariff  was  paid,  and  defendant  entered  upon 
the  pNformance  of  the  contract  in  that  state. 
The  statute  and  laws  of  Iowa  were  therefore 
pertinent  and  admissible,  and  determined  tbe 
effect  of  said  contract  McDanlel  v.  Railway 
Co.,  24  Iowa,  416;  Liverpool  &  Q.  W.  S.  Co. 
V.  Pbenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct 
469,  32  L.  Ed.  788.  See,  also,  Gray  v.  Tele- 
graph Co.  (Tenn.  Sup.)  64  S.  W.  1063,  and 
oases  there  cited,  including  129  U.  S.  397,  9 
Sup.  Ct  469,  32  L.  Ed.  788.  We  approve  this 
decisloiL  The  case  so  much  relied  on  by  ap- 
pellant tbat  of  Thomas  v.  Telegraph  Co. 
(Tex.  Olv.  App.)  61  S.  W.  601,  is  not  a  paral- 
lel case,  for  there  the  contract  waa  both 
made  and  wholly  to  be  performed  la  the 


state  of  Arkansas,  where  a  different  inter- 
pretation of  tbe  law  of  damages  in  cases  of 
this  sort  prevails.  Peay  v.  Tdegraph  Co. 
(Ark.)  43  S.  W.  865,  89  L.  R.  A.  463. 

^he  fifth  and  sixth  assignments  most  be 
overruled  because  the  evidence  wholly  fails 
to  show  whether  or  not  any  notice  of  appel- 
lee's claim  other  than  the  filing  of  the  origi- 
nal petition  was  given  within  90  days  after 
the  message  was  filed  for  transmlssisi. 
However,  as  it  appears  from  the  ajnended  pe- 
tition and  proof  that  the  original  petitiaa 
was  filed  and  citation  served  within  the  90 
days,  tbe  case  seems  to  come  within  the  mi- 
Ing  of  this  court  in  Telegraph  Co.  v.  Kair, 
24  S.  W.  302,  and  Telegraph  Co.  v.  Pbier,  2» 
S.  W.  66,  to  which  we  still  adhere.  See,  also. 
Telegraph  Co.  v.  Hays  (Tex.  Civ.  App.)  67  8. 
W.  1072.  The  four  remaining  assignmemts 
are  clearly  untenable,  and  need  not  be  w>- 
tlced. 

Judgment  affirmed. 


LONG  T.  LONO. 

(Court  of  Civil  Appeals  of  Texas.     Jane  13, 

1902.) 

DrVORCK— DBCRBE— PLBADINQ— COMHDNITT 
PROPKRTT— REAL,     ESTATE— DIVISION. 

1.  Where,  in  an  actioii  for  divorce  by  a  wife 
against  a  hasband,  there  is  no  allegation  of  in- 
debtedness by  defendant  to  plaintiff  for  moaey 
loaned,  a  judgment  including  sums  found  to 
have  been  loaned  to  him  before  and  after  tbe 
marriage  should  be  modified  by  striking  «ot 
such  item. 

2.  Under  Rev.  St.  art.  2980,  providing  tliat 
the  court  pronouncing  a  decree  of  divorce  siiall 
decree  a  diriaon  of  tne  estate  of  the  parties  as 
shall  be  just,  provided  tbat  neither  party  shall 
be  required  to  be  devested  of  the  title  to  real 
estate,  a  decree  awarding  to  the  divorced  wife 
all  the  community  property  will  be  modified  so 
as  to  give  her  an  undiviaed  one-half  inteRst 
in  tbe  real  property  in  fee  and  the  nse  of  the 
entire  property  for  life. 

Appeal  from  district  court  Smith  county; 
J.  G.  Russell,  Judge. 

Action  by  M.  B.  Long  against  J.  C.  Loag. 
From  a  Judgment  In  favor  of  plaintiff.  4e- 
fendant  appeals.    Reformed  and  affirmed. 

Butler,  Lasseter  &  Butler,  for  appellaat 
J.  M.  Logan  and  F.  J.  McCord,  for  appellee. 

GILL,  J.  This  is  a  suit  for  divorce,  with 
l)::iyer  on  the  part  of  plaintiff  for  custody 
of  a  child  and  for  the  adjustment  of  property 
rights.  It  was  brought  by  M.  E.  Tx>ng 
against  J.  C.  Long,  her  husband,  and  a  trial 
before  the  court  without  a  Jury  resulted  In  a 
Judgment  for  plaintiff  for  divorce,  custody 
of  tbe  only  child  of  tbe  marriage,  and  all 
the  community  property  was  awf^rded  ab- 
solutely to  the  wife.  From  this  Judgment 
tbe  defendant  has  appealed,  and  assigns  er- 
rors. Marlab  Eartbman,  the  mother  of  plain- 
tiff, intervened,  but  the  court  adjudged  that 
she  take  nothing  by  her  intervention,  and 
she  has  not  appealed. 

f  L  8m  Judsment,  voL  M,  Cait.  Dig.  I  «: 
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There  Is  no  statement  of  factg  In  the  rec- 
ord. The  facts  found  by  the  trial  court,  and 
Us  conclusions  of  law,  are  as  follows: 

"(1)  The  court  finds  that  the  allegations  of 
vnel  treatment  of  the  plaintiff  (as  set  out 
in  the  petition  of  the  plaintiff)  by  the  de- 
fendant have  been  sustained  by  the  evidence; 
tbat  the  defendant  has  struck,  choked,  and 
assaulted  the  plaintiff,  as  claimed  In  the 
petition,  and  has  cursed  and  abused  her,  and 
that  the  nature  of  said  treatment  is  such  as 
to  lmi>erll  the  health  and  safety  of  plaintiff. 
<2)  The  court  finds  that  the  parties  have  one 
child  about  five  years  old,  a  girl,  and  that 
plaintiff  is  In  every  way  qualified  and  able 
ta  support  and  care  for  said  child.    (3)  On 

tie day  of ,  1897,  the  intervener, 

Itlarlah  Earthman,  made  a  verbal  gift  of 
the  lot  of  land  known  as  the  'Mariah  Earth- 
man  Lot'  to  the  plaintiff  and  defendant.  The 
donees  went  Into  immediate  possession  of 
said  land  at  the  request  of  said  Mariah 
Earthman,  and  upon  the  faith  of  said  gift 
made  permanent  and  valuable  improvements 
upon  said  land,  many  times  exceeding  Its 
value,  with  knowledge  and  approval  of  said 
Mariah  Earthman.  (4)  The  house  and  lot 
known  as  the  'Ferrill  Place*  was  bought  by 
defendant  before  his  marriage,  and  is  his 
separate  property.  (5)  All  the  balance  of  the 
property  except  the  Ferrill  place  is  commun- 
ity property.  (6)  The  defendant  is  a  vigor- 
ous, stout  young  man  of  good  earning  ca- 
pacity. He  gets  a  salary  of  abont  $50  per 
■lonth,  and  owns  In  his  separate  right  the 
house  and  lot  known  as  the  'Forill  Place,' 
which  is  almost  equal  in  value  to  the  whole 
of  the  community  property.  The  plalntlfTs 
neans  of  support  for  herself  and  child  Is  the 
avocation  of  school  teacher.  (7)  The  plain- 
tiff before  and  after  the  marriage  loaned  the 
defendant  $88.  (8)  The  Mariah  Earthman 
lot  is  worth  about  $600,  the  Ferrill  lot  about 
$560,  the  personal  property  about  $150." 

Conclusions  of  Law. 

"(1)  Tne  treatment  of  plaintiff  by  defend- 
ant is  of  sufficient  nature  to  authorize  and 
require  the  court  to  grant  her  a  divorce.  (2) 
The  title  of  the  Mariah  Earthman  lot  passed 
by  her  parol  gift  (3)  The  custody  of  the 
child  should  be  awarded  to  the  plaintiff,  but 
tlie  defendant  should  be  permitted  to  visit 
at  all  reasonable  times.  (4)  The  defendant 
is  entitled  to  recover  the  Ferrill  place,  it  be- 
ing his  separate  property.  (5)  The  plaintiff 
should  have  Judgment  against  defendant  for 
$95.  (6)  The  court  should,  in  the  exercise  of 
its  equitable  powers,  give  all  the  community 
property,  both  real  and  personal,  to  the  plain- 
tiff, it  being  necessary  to  provide  hor  a  home 
and  something  wherewith  to  furnish  it. 
Therefore  Judgment  is  directed  to  be  entered 
in  accordance  with  these  findings  and  con- 
dnsions." 

The  assignments  assailing  the  Judgment 
'■>T  divorce  do  not  require  extended  notice. 


They  are  of  such  a  nature  as  necessarily  to 
be  without  merit  In  the  absence  of  a  state- 
ment of  facts. 

The  second  assignment,  under  which  the 
part  of  the  Judgment  In  favor  of  plaintiff 
for  the  sum  of  $95  is  assailed,  must  be  sus- 
tained. There  is  no  allegation  of  a  liability 
of  that  nature,  and  nothing  in  the  pleadings 
to  supxMrt  that  feature  of  the  Judgment. 
Bohan  V.  Bohan  (Tex.  Civ.  App.)  56  8.  W. 
958. 

tTnder  the  third  assignment  the  defendant 
complains  of  the  judgement  awarding  to  plain- 
tiff all  the  community  property,  both  real  and 
personal.  We  think  this  assignment  should 
also  be  sustained.  Article  2980  of  the  Kc- 
vised  Statutes  provides:  "The  court  pro- 
nouncing a  decree  of  divorce  from  the  bonds 
of  matrimony  shall  also  decree  and  order  a 
division  of  the  estate  of  the  parties  in  such 
a  way  as  to  the  court  shall  seem  Just  and 
right,  having  due  regard  to  the  rights  of 
each  party  and  their  children,  if  any:  pro- 
vided, however,  that  nothing  herein  contained 
shall  be  construed  to  compel  either  party 
to  devest  himself  or  herself  of  the  title  to 
real  estate."  The  Judgment  of  the  court  In 
the  respect  complained  of  clearly  contravenes 
the  provisions  of  the  article  quoted,  for  the 
Judgment  specifically  devests  the  defendant 
of  his  entire  Interest  in  the  community  real 
estate,  and  vests  the  entire  title  thereto  In 
the  plaintiff.  The  effect  of  the  limitation 
on  the  power  of  the  court  in  divorce  proceed- 
ings to  devest  title  to  real  estate,  and  the 
power  conferred  to  equitably  divide  the 
estate  of  the  parties,  has  not  been  distinctly 
settled  by  the  decisions,  and  we  find  them  in 
some  conflict  and  confusion.  In  Rice  v.  Rice, 
21  Tex.  08,  it  Is  said  the  discretion  vested 
in  the  courts  with  reference  to  the  division 
of  the  estate  is  broad  and  ample.  In  that 
case  the  Income  of  the  entire  estate  was  ad- 
Judged  to  the  wife  for  the  support  of  herself 
and  children.  In  Simons  v.  Simons,  23  Tex. 
344,  the  wife  was  given  half  the  community 
estate,  with  lien  on  the  husband's  interest 
to  secure  her  against  outstanding  community 
debts.  But  Justice  Bell,  in  delivering  the 
opinion,  stated  it  was  impossible  to  prescribe 
a  rule  applicable  to  all  cases.  In  Trimble  v. 
Trimble,  15  Tex.  18,  the  community  estate 
was  unequally  divided,  but  the  Judgment 
was  affirmed.  Mr.  Speer,  In  his  work  on 
the  Laws  of  Married  Women,  expresses  the 
view  that  the  restriction  In  the  article  on 
the  power  of  the  court  to  devest  title  to  real 
estate  can  apply  only  to  separate  property, 
as  the  article  expressly  empowers  the  court 
to  divide  the  estate,  which,  in  effect,  em- 
powers it  to  vest  in  each  party,  to  the  ex- 
clusion of  the  other,  the  title  to  the  part 
set  aside  to  each.  Section  356.  The  courts, 
however,  do  not  seem  to  have  taken  this 
view,  for  parol  partitions  of  lands  have  been 
invariably  upheld,  notwithstanding  the  re- 
quirement that  conveyances  of  real  estate 
must  be  in  writing.    Such  a  pattition  is  not 
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In  a  strict  sense  a  conveyance  of  land,  but 
a  division  of  lands  the  title  to  which  Is  joint- 
ly In  both.  In  Stone  v.  Stone  (Tex.  Civ. 
App.)  41  S.  W.  1022,— a  divorce  proceeding,— 
the  strict  rule  of  partition  seems  to  have  been 
applied,  and  the  judgment  of  the  trial  court 
was  reversed  because  the  partition  was  not 
equal.  The  case  of  Tiemann  v.  Tlemann,  34 
Tex.  523,  Is  exactly  In  point,  the  property 
involved  being  a  homestead,  and  the  custody 
of  the  one  child  of  the  marriage  being  award- 
ed to  the  wife.  The  homestead  was  ad- 
judged to  the  wife  absolutely.  The  supreme 
court  reformed  the  judgment,  holding  that 
the  trial  court  had  power  to  do  no  more  than 
decree  to  her  a  life  Interest  therein,  and  such 
an  estate  was  awarded  her  on  appeal.  We 
are  content  to  follow  the  case  last  cited.  The 
judgment  of  the  trial  court  Is  therefore  re- 
formed In  so  far  as  It  affects  the  community 
realty,  and  to  the  wife  is  adjudged  an  un- 
divided half  Interest  In  fee  simple,  and  the 
use  of  the  entire  property  for  life.  To  tlie 
defendant  la  adjudged  the  remaining  half  in 
fee,  subject  to  the  use  above  Imposed.  So 
much  of  the  decree  as  gives  plaintiff  judg- 
ment against  defendant  for  |95  and  a  lien 
on  the  separate  estate  of  the  husband  to  se- 
cure Its  payment  is  reversed,  and  judgment 
here  rendered  that  she  talie  nothing  In  that 
respect  The  record  does  not  sufficiently  dis- 
close the  status  of  the  parties  as  to  the  com- 
munity personalty  to  authorize  this  court 
to  disturb  that  feature  of  the  judgment  The 
judgment  for  divorce,  awarding  the  custody 
of  the  child  and  the  personalty  to  the  plain- 
tiff, Is  affirmed. 
£ef  (ffmed  and  affirmed. 


StrOARLAND  RY.  CO.  t.  ARCHER. 

(Court  of  Civil  Appeals  of  Texas.     June  18^ 
1902.) 

KASTBK     AND     BBRVANT  —  RULBS  —  NONBN- 

FORCEMENT-CONTRIBUTORY    NBQU- 

OENCE-COUPLING   CARS. 

1.  Plaintiff,  a  brakeman,  was  iujured  while 
OOOpKn^  moying  cars.  Plaintiff  testified  that 
it  was  a  rule  on  most  railroads  that  the  can 
must  be  brought  to  a  full  stop  before  making 
a  coupling  of  that  kind,  but  such  rule  was 
eenerallj'  disrcRnrded,  and  was  disregarded  on 
defendant's  road,  and  the  assistant  manager 
testified  that  he  bad  never  discharged  employes 
for  violating  it.  Beld,  that  the  jury  were  jus- 
tified In  concluding  that  if  any  rule  forbidding 
employes  to  go  between  moving  cars  to  couple 
them  was  shown,  such  rule  was  not  attempted 
to  be  enforced  by  the  defendant,  and  that  plain- 
tiff was  not  guilty  of  contributory  negligence. 

Appeal  from  district  court,  Port  Bend  coun- 
ty; Wells  Thompson,  Judge. 

Action  by  S.  R,  Archer  against  the  Sugar- 
land  Rnllway  Company.  Prom  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Pearcson  &  Peareson,  for  appellant  J. 
M.  Cobb,  Spencer  C.  Russell,  and  O.  T.  Holt, 
for  appellee. 


PLEASANTS,  J.  Appellee  brought  this  salt 
to  recover  damages  for  personal  Injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  the  appellant  The  allegations  of  the  pe- 
tition are,  In  substance:  That  on  or  about  the 
I  8th  day  of  December,  1900,  plaintiff  was  In 
the  employment  of  the  defendant  in  the  ca- 
pacity of  brakeman,  and  had  been  so  empioj- 
ed  for  about  30  days.  That  on  said  date, 
while  appellant  was  operating  one  of  its 
trains  In  switching  and  handling  cars  at  Sn- 
garland  (said  train  being  operated  by  the  en- 
gineer, Walter  Vascer,  who  had.  charge  of 
the  engine,  and  whose  duty  it  was  to  move 
said  cars  in  accordance  with  signals  that  he 
might  receive  from  appellee,  or  from  W.  E. 
Richards,  who  was  a  switchman  employed 
on  said  train,  but  who  was  not  then  In  active 
service  on  said  train).  It  became  necessary  to 
take  the  train  upon  which  he  was  working, 
consisting  of  seven  or  eight  empty  cars,  then 
standing  in  yards  of  appellant  down  tbe 
track  about  one-fourth  mile  to  attach  to  four 
or  five  loaded  coal  cars  there  standing,  in  or- 
der to  move  said  coal  cars  to  the  furnace  of 
the  sugar  mill  at  Sugarland.  That  he  was 
ordered  to  move  said  cars  by  Ed  B.  Cunning- 
ham, assistant  manager  of  appellant  com- 
pany, and  In  obedience  to  said  orders  he  no- 
tified said  engineer  to  back  said  train  down 
to  said  coal  cars,  and  said  engineer  thereup- 
on put  said  cars  In  motion  toward  said  coal 
cars.  That  appellee  took  the  necessary  posi- 
tion on  the  rear  of  said  train,  which  was 
moving  at  the  rate  of  four  or  five  miles  an 
hour.  That,  when  said  moving  train  reached 
a  point  130  feet  from  said  coal  cars,  appellee 
gave  to  the  engineer  a  signal  to  slacken  the 
•peed  of  the  train,  which  signal  tbe  enghieer 
disobeyed,  and  said  train  proceeded  at  same 
rate  of  speed  until  it  came  within  40  or  SO 
feet  of  said  coal  cars,  whoa  appellee  gave  to 
said  engineer  the  stop  adenal,  which  was  b; 
said  engineer  obeyed.  That  said  car.  jednd, 
indicating  that  said  engine  had  been  revers- 
ed, and  that  said  train  would  stop  before 
reaching  the  coal  cars.  That^  after  experi- 
encing said  jerk  indicating  that  the  train 
would  stop,  the  appellee  alighted  from  said 
train,  and  ran  aliead  to  the  coal  car,  which 
was  provided  with  an  automatic  couplet  that 
had  a  knuckle  on  it,  which  had.  to  he  opened 
so  that  the  coupling  could  be  made  between 
the  car  on  which  he  waa  riding  and  the  said 
coal  car.  That  when  appellee  reached  the 
knuckle  on  the  cool  car  he  used,  both  hands 
to  open  same,  and  his  back  was  tamed  to 
the  car  from  which  be  had  alighted.  That 
the  engineer  failed  to  give  him  amy  signal 
or  warning  that  the  train  had  not  been  stop 
ped,  and  that  in  his  position  at  the  time  be 
could  not  see  the  train  approaching  him. 
That  It  was  dark,  and  the  train  had  no  light 
on  it.  That  the  approaching  cars  made  no 
noise,  and  while  appellee  was  In  discharge  «f 
his  duties,  and  in  exercise  of  ordinary  care, 
and  without  fault  on  his  part,  said  train  was 
negligently    permitted    to   proceed   on   down 
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the  track,  and  to  bump  against  tlie  coal  car, 
irhile  be  was  trrlng  to  open  said  knuckle, 
asd  his  right  hand  was  caught,  and  thereby 
smashed  to  snch  an  extent  that  same  was  am- 
putated. That  It  was  appellant's  duty  to 
have  provided  for  the  work  a  reasonably  safe 
and  sufficient  engine  to  perform  the  work  on 
hand,  but  this  the  appellant  failed  to  do,  but 
did  fuml&b  the  engine  then  moving  said  train, 
which  -Ktta  tben  old,  worn  out,  out  of  repairs, 
and  oat  of  date;  had  no  modern  appliance 
for  handling,  moving,  and  stopping  same;  bad 
no  air  or  other  modern  appliances  for  the 
8t  pping  of  the  engine  or  the  cars  attached; 
and  could  not  be  used  by  the  engineer  in 
charge  of  same.  That  the  only  means  with 
which  said  engine  was  provided  for  the  stop- 
ping of  same,  and  the  moving  of  trains,  was 
a  lever  by  which  the  engine  could  be  revers- 
ed, and  then  the  use  of  throttle  by  turning 
steam  therein.  That  said  reverse  lever  on 
said  engine  was  out  of  repair  and  unsafe,  and 
could  not  be  safely  handled  therewith,  all  of 
which  'was  unknown  to  appellee,  but  tuUy 
known  to  appellant  That  it  was  negligence 
of  tbe  appellant  to  have  provided  the  train 
witb  an  engine  In  sucb  condition,  which 
negligence  proximately  contributed  t»  cause 
the  appellee's  injury.  That,  by  reason  of  said 
defective  machinery  which  appellant  was  op- 
erating at  the  time  of  said  injury  to  appel- 
lee, tbe  appellant  was  unable  to  stop  its 
train,  and  It  ran  Into  and  negligently  injured 
appellee  as  aforesaid.  That  It  was  necessary 
for  appellee  to  examine  said  drawheads  be- 
fore making  the  coupling;  and,  while  so  do- 
taig.  Bald  train,  which  he  thought  had  stop- 
ped, backed  down  upon  him.  That  it  was  the 
duty  of  appellant  to  have  stopped  said  train 
la  obedience  to  said  signal,  and  not  have 
backed  same  to  said  car  until  it  received  fur- 
ther signals;  but  this  appellant  failed  to  do, 
and  thereby  negligently  injured  appellee. 

The  answer  contains  general,  and,  Bpe«)al 
demnrrers  and  general  denial  and  pleaa.  of 
contributory  negligence,  in  which  it  Is  aver- 
red that  appellee  was  guilty  of  contributory 
negligence  in  that  he  was  careless.  Impru- 
dent, and  negligent  in  handling  the  cars  to 
be  coupled,  in  the  handling  of  the  couplers, 
in  giving  signals  governing  the  motion  of 
said  engine  and  cars;  In  fact  gave  no  sig- 
nals to  tbe  engineer,  but  alighted  fr.^m  the 
moving  train  without  giving  any  signals  to 
any  of  the  trainmoi  to  stop  said  car;  ran 
ahead  of  said  moving  cars  to  where  said  coal 
care  were  situated,  and  without  looking  or 
listening  to  see  if  said  moving  train  and  cars 
were  approaching  him,  and  without  slgnaliug 
the  trainmen  to  stop  said  train,  negligently 
and  carelessly  went  In  between  said  standing 
can  and  approaching  engine,  and  attempted 
to  arrange  the  knuckle,  and  carelessly  and 
negligently  permitted  his  hand  to  remain  on 
■aid  coupling  until  same  was  injured,  which 
negligence  caused  said  Injury;  that  appel- 
lee failed  to  observe  the  rules  and  custom, 
In  force  on  appellant's  road,  that  employes 


should,  before  attempting  to  make  conpling.«, 
stop  the  approaching  cars  a  abort  distanou 
from  the  car  to  be  taken,  and  arrange  the 
coupler  before  starting  the  train  again,  which 
failure  directly  caused  the  injury  complained 
I  of;   that  appellee  voluntarily  broke  the  rule 
I  of  the  appellant  that  the  train  crew,  con- 
'  slstlng  of  an  engines:,  a  fireman,  and  switch- 
I  man,  should  work  together,  and  not  to  per- 
'  form  any  duty  in  the  absence  of  one  of  said 
crew,  by  attempting  to  do  the  switching  al- 
;  leged  in  absence  of  tbe  brakeman.    Defend- 
ant farther  answered  that  plaintiCt  knew  the 
I  condition  of  said  engine  before  the  time  of 
I  said  accident,  and  continued  to  work  witb 
same,  thereby  assuming  all  risks  arising  from 
!  any  defects  therein. 

'      Tbe  trial  of  tbe  case  in  the  court  below  by 
'  a  jury  resulted  in  a  verdict  and  Judgment  in 
favor  of  the  plaintiff  for  ^4,000,  from  which 
judgment  the  defendant  prosecutes  this  ap- 
peal. 

The  evidence  is  sufficient  to  sustain  the 
finding  that  the  appellee  was  injured  in  the 
manner  and  under  tbe  circiunstances  alleged 
In  his  petition;  that  the  employes  of  appel- 
lant operating  tbe  train  were  guilty  of  neg- 
ligence in  not  stopping  the  train  after  baring 
been  signaled  so  to  do  by  tbe  appellee;  and 
that  by  reason  of  such  negligence  appellee, 
without  negligence  on  his  part  was  injured 
as  alleged  in  his  petition,  and  was  thereby 
damaged  in  the  amount  found  by  tbe  Jury. 
Tbe  first  assignment  of  error  complains  of 
the  refusal  of  the  trial  court  to  grant  a  new 
trial  on  tbe  ground  that  tbe  evidence  shows 
that  the  appellee  was  guilty  of  negligence 
which  contributed  to  cause  his  injury.  In 
falling  to  observe  the  rule  of  appellant  that 
empioyte  should  cause  a  moving  train  to 
come  to  a  full  stop  before  going  in  between 
the  moving  cars  to  arrange  the  coupler.  The 
only  evidence  as  to  the  existence  of  any  such 
mle  as  that  mentioned  in  the  assignment  is 
found  in  the  testimony  of  Ed  B.  Cunningham, 
appellant's  assistant  manager,  and  the  testi- 
mony of  the  appellee.  Cnnnlngham  testified: 
"It  was  Archer's  duty  to  direct  and  control 
the  movements  of  trains  while  in  defendant's 
yards  at  Sugarland.  In  switching  and  coup- 
ling same,  it  was  Archer's  duty  to  bring  the 
moving  cars  to  a  full  stop  before  attempting 
to  arrange  tbe  coupler  on  the  stationary  car. 
He  should  have  signaled  the  moving  train  to 
stop,  saw  that  It  stopped,  and'  then  have  gone 
to  arrange  tS»  knnokle.  I  bare'  seen  Archer 
and  others  violate  this  rule,  and  I  never  dis- 
charged them  fbr  so  doing."  The  appellee 
testified:  "It  was  my  duty  to  give  sigiuils  to 
stop,  and  it  was  the  engineer's  duty  to  obey 
them.  It  is  a  rule  on  most  railroads  that  tbe 
cars  must  be  brought  to  a  full  stop  before 
making  a  coupling  of  this  kind,  but  such  rule 
is  disregarded,  and  is  disregarded  on  defend- 
ant's road."  TTnder  this  testimony,  the  Jury 
were  justified  In  concluding  that;  if  any  nile 
forbidding  employes  to  go  between  moving 
cars  to  arrange  the  coupling  was  shown,  sucb 
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rule  was  not  attempted  to  be  enforced  b7 
the  appellant,  and  that  appellee,  in  going  be- 
tween the  cars  under  the  circumstances  al- 
leged In  the  petition  and  shown  by  the  evi- 
dence, was  not  guilty  of  contributory  negli- 
gence. The  main  charge  of  the  court,  togeth- 
er with  the  special  charges  given  at  the  re- 
quest of  the  appellant,  presented  every  phase 
of  the  case,  and  fully  protected  the  appellant 
in  every  defense  to  which  he  was  entitled 
under  the  pleadings  and  evidence,  and  it 
would  serve  no  useful  purpose  to  consider 
tu  detail  the  various  assignments  of  error 
which  complain  of  certain  portions  of  the 
court's  charge,  and  of  the  refusal  of  the  court 
to  submit  special  charges  requested  by  the 
appellant.  It  Is  sufficient  to  say  that,  in  so 
far  as  any  of  the  charges  refused  by  the 
court  contain  correct  propositions  of  law  ap- 
plicable to  the  facts  in  this  case,  the  points 
presented  were  covered  by  the  charges  giv- 
en by  the  court  We  think  none  of  the  as- 
signments present  any  error  which  would 
authorize  a  reversal  of  the  Judgment  of  the 
court  below,  and  it  is,  therefore,  affirmed. 
Affirmed. 


TEXAS  STATE  FAIR  v.  MARTI, 

(Court  of  Civil  Appeals  of  Texas.    July  4t 

1902.) 

STATE  FAIR  ASSOCIATION— PERSONAL  INJURY 

— NEQLiaSNCE  OF  EXHIBITOR— LIABILITY 

OF  ASSOCIATION— EVIDENCE. 

1.  Where  a  state  fair  corporation,  under  a 
contract  with  an  exhibitor,  gave  the  exclnsive 
use  of  a  portion  of  its  grouuds  to  the  exhibitor 
for  a  portion  of  the  receipts,  and  advertised 
such  exhibit  as  one  of  the  attractions  to  the 
fair,  it  was  liable  for  injuries  caused  by  the 
falling  of  seats  negligently  constructed  by  the 
exhibitor. 

2.  Where,  in  an  action  for  personal  injury, 
the  petition  alleges  the  organs  and  parts  of  the 
body  claimed  to  have  been  Injured,  the  admis- 
sion of  evidence  of  injuries  to  other  organs  and 
parts  of  the  body  is  error. 

3.  lu  an  action  for  personal  Injury,  admission 
of  statements  made  by  the  injured  person  to 
her  physician  should  be  confined  to  iuvoluutary 
expressions  of  present  pain,  and  other  state- 
ments made  by  her  to  him  should  not  be  re- 
ceived. 

Error  from  district  court,  Dallas  county; 
Thos.  F.  Nash,  Judge. 

Action  by  Henry  Marti  against  the  Texas 
State  Fair.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.    Reversed. 

Plowman  &  Baker,  for  plaintiff  in  error. 
Crawford  &  Crawford,  Ford  &  Crawford,  and 
W.  T.  Strange,  for  defendant  in  error. 

TEMPLETON,  J.  This  writ  of  error  was 
sued  out  from  a  Judgment  recovered  by 
Henry  Marti  against  the  Texas  State  Fair 
on  account  of  personal  Injuries  sustained  by 
his  wife  while  attending  a  fireworks  exhibi- 
tion given  by  Smith  &  Lucas  on  the  grounds 
of  the  plaintiff  in  error.  The  injuries  were 
caused  by  the   falling  of   the   stand   upon 

T 1.  See  AcrlcuUure,  vol.  1,  Cent  Dig.  i  t. 


which  Mrs.  Marti  was  seated.  The  plaintiff 
In  error  is  a  corporation  organized  for  the 
purpose  of  conducting  the  Texas  State  Fair 
and  Dallas  Exposition.  It  owns  extensire 
grounds  in  the  city  of  Dallas,  where  it  gives 
annual  fairs,  which  are  attended  by  great 
numbers  of  people,  who  are  charged  admis- 
sion fees.  Many  attractions  of  various  kbids 
arc  exhibited,  some  by  the  plaintifl  in  error 
and  some  by  parties  authorized  by  it  to  dis- 
play their  devices  within  the  grounds.  Part 
of  the  grounds  of  the  plaintiff  in  error  is 
known  as  the  "old  baseball  park."  On  May 
29,  1000,  plaintiff  in  error  entered  into  a 
written  agreement  with  Smith  &  Lucas,  by 
wMch  it  conceded  to  them  the  exclnsive  use 
of  said  park  during  the  continuance  of  the 
fair  to  be  held  from  September  29  to  October 
14,  1000,  for  the  purpose  of  exhibiting  a  pro- 
duction designated  as  the  "Great  Chicago 
Fire,"  each  night  during  that  time.  It  \ras 
provided  that  Smith  &  Lucas  Sboold  fumisb 
at  their  ovra  expense  all  ticket  sellers  and 
spielers,  etc.,  and  that  the  Texas  State  Fair 
should  furnish  at  Its  own  expense  all  ticket 
takers  necessary  for  the  proper  conduct  of 
the  said  entertainments;  that  no  admission 
should  be  allowed  except  by  tickets  of  ad- 
mission, and  that  all  complimentary  tickets 
issued  by  each  party  should  be  charged  up 
in  full  to  the  party  issuing  same;  that  the 
gross  receipts  from  tickets  of  admission  both 
into  the  gates  as  well  as  to  tbe  grand  stand 
or  reserved  seats  should  be  divided  at  the  * 
close  of  each  night's  entertainment  between 
tbe  parties,  the  plaintiS  in  error  to  receive 
25  per  cent  thereof  and  Smith  &  Lnca4,the 
remainder.  M  the  time  of  the  making  of  tlie 
aforesaid  contract  there  were  a  considerable 
number  of  seats  in  the  said  park  which  had 
been  placed  there  by  the  plaintiff  in  error, 
and  It  was  agreed  In  the  contract  that  Smith 
&  Lucas  should  have  the  use  of  said  seats. 
It  was  thought  that  the  seating  capacity  pro- 
vided was  inadequate,  and  Smifib  &  Lucas 
erected  other  seats.  It>was  these  last-named 
seats  which  fell.  The  plaintiff  in  error  did 
not  supervise  the  erection  of  said  seats,  or 
direct  how  the  work  should  be  done,  and  none 
of  Its  officers  or  agents  In  any  way  assistpd 
in  the  construction  of  the  seats.  The  plain- 
tiff In  error  extensively  advertised  the  show 
to  be  given  by  Smith  &  Lucas  in  the  news- 
papers, and  invited  the  public  to  attend  the 
same.  It  yras  while  the  fair  was  in  progress, 
and  the  fireworks  of  Smith  &  Lucas  wew 
being  exhibited  under  the  aforesaid  contract, 
that  Mrs.  Marti  was  injured.  She  hnd  paid 
for  admission  to  the  grounds.  A  great  cronJ 
was  in  attendance  that  night,  and  the  evi- 
dence Indicates  that  the  seats  were  caused 
to  fall  by  reason  of  some  negligence  In  not 
having  the  same  properly  constructed  and 
safeguarded.  Shortly  before  the  accident  oc- 
curred the  tax  collector  of  Dallas  county  ap- 
proached the  officers  of  tbe  plaintiff  in  error. 
and  sought  to  ascertain  whether  Smith  & 
Lucas  were  liable  for  an  occupation  tax.   Be 
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nag  Informed  by  the  said  officers  that  the 
vxhibltion  was  a  part  of  the  fah:.  and  came 
onder  the  tax  paid  by  the  plaintlfT  in  error. 
Soon  after  the  accident  the  tax  collector 
was  notified  by  the  plaintlH  In  oror,  through 
its  officers,  that  the  exhibition  of  Smith  & 
Lncas  was  entirely  independent  of  the  fair, 
und  that  the  tax  paid  by  it  did  not  corer 
ibe  said  exhibition. 

The  plaintiff  in  error  contends  that,  If  the 
injuries  to  Mrs.  Marti  were  caused  by  the 
negligence  of  any  one,  the  negligence  was 
that  of  Smith  &  Lucas,  who  were  independent 
contractors,  and  not  its  agents,  and  for  whose 
acts  It  was  In  no  way  responsible.  If  this 
contention  Is  correct,  the  plaintiff  in  envr  is 
not  liable  herein.  We  are  of  opinion  that  the 
po6ltl(»  of  plaintiff  in  error  is  not  tenable. 
It  permitted  the  exhibition  to  be  given  on  its 
ipx>ands,  and  invited  the  public  to  attend. 
.Ul  the  tickets  of  admission  were  taken  up 
by  its  agents,  and  one-fourth  of  the  gross 
receipts  of  the  show  was  paid  to  It.  Under 
these  circumstances  it  was  the  duty  of  the 
plaintiff  in  error  to  exercise  ordinary  care 
to  prevent  Injury  to  those  attending  the  en- 
tertainment This  Is  certainly  true  regarding 
the  safety  of  the  premises.  The  rule  on  this 
subject  is  stated  in  Coolcy,  Torts  (2d  Ed.)  p. 
716,  in  this  language:  "It  has  been  stated 
'  *  *  that  one  Is  imder  no  obligation  to 
keep  bis  premises  in  a  safe  condition  for  the 
visits  of  trespassers.  On  the  other  hand, 
when  he  expressly  or  by  Implication  invites 
others  to  come  upon  his  premises,  whether 
for  business  or  any  other  purpose,  it  is  his 
duty  to  Xya  reasonably  sure  he  is  not  inviting 
them  into  danger,  and  to  th^t  end  he  must 
exercise  ordinary  care  and  prudence  to  render 
the  premises  reasonably  safe  for  the  visit. 
Many  C&ses  Illustrate  tills  rule.  Thus,  In- 
dividuals holding  a  fair,  and  erecting  struc- 
tures for  the  purpose,  are  liable  for  injuries 
to  their  patrons  caused  by  the  breaking  down 
bf  these  structures  through  such  defects  In 
construction  as  the  exercise  of  proper  care 
would  have  avoided."  No  matter  by  whom 
the  seats  were  erected.  It  was  the  du^  of  the 
plaintiff  In  error  to  see  that  the  same  were 
in  a  reasonably  safe  condition  before  Inviting 
■be  public  to  occupy  them.  Kallway  Co.  v. 
Moore's  Adm'r  (Va.)  27  S.  E.  70,  37  L.  B.  A. 
258;  Conradt  v.  Clauve,  03  Ind.  478,  47  Am. 
Rep.  388;  Sebeck  v.  Plattdeutsche  Volkfcst 
rerein  (N.  J.  Err.  &  App.)  46  Atl.  631,  50  L. 
R.  A.  199,  81  Am.  St  Kep.  612.  Our  conclu- 
sion Is  that  the  trial  court  did  not  err  In  in- 
ttnicting  the  Jury  that  It  was  the  duty  of  the 
Texas  State  Fair  to  use  ordinary  care  to  see 
that  the  seats  provided  for  the  use  of  persons 
attending  the  show  given  by  Smith  &  Lucas 
were  in  a  reasonably  safe  condition. 

On  the  trial  the  plaintiff  was  permitted  to 
[irove  that  Mrs.  Marti  was  injured  internally, 
iind  that  her  groins  and  ovaries  were  affected. 
This  evidence  was  objected  to  on  the  ground 
that  no  such  Injuries  were  alleged  In  the  peti- 
tion. The  objections  were  overruled,  and  ex- 
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ceptlons  duly  reserved.  We  find  that  the 
testimony  was  improperly  admitted.  The  al- 
legations of  the  petition  concerning  the  al- 
leged Injuries  to  Mrs.  Marti  read  thus: 
"That  her  head,  back,  side,  arms,  and  stom- 
ach were  seriously  injured,  and  her  nervous 
system  greatly  shocked;  that  one  of  her 
ankles  was  strained  and  bruised  and  so  In- 
jured that  it  cannot  recover,  and  will  be  stiff 
and  useless  the  balance  of  her  life."  The 
groins  and  ovaries  are  not  included  In  any 
organ  or  part  of  the  body  alleged  to  have 
been  injured,  and  the  injuries  thereto  were 
not  the  result  of  the  other  Injuries  set  out  In 
the  petition.  It  Is,  of  course,  well  settled 
that  no  injuries  can  be  proved  except  those 
alleged,  and  because  this  rule  was  not  ob- 
served on  the  trial  hereof  the  Judgment  must 
be  reversed. 

The  defendant  demurred  to  plaintiff's  peti- 
tion, which  demurrers  were  overruled,  and 
we  are  asked  to  revise  the  ruling  of  the  trial 
court  on  thnt  point  While  we  are  not  pre- 
pared to  hold  that  the  petition  Is  subject  to 
the  exception,  we  are  inclined  to  think  that 
the  objections  to  the  plea  could  be  wholly 
obviated,  and  that  the  better  practice  Is  that 
this  should  be  done.  We  make  this  sugges- 
tion in  view  of  another  trial,  and  to  avoid 
having  the  record,  in  case  of  aaother  appeal. 
Incumbered  with  a  question  which  Is  not  en- 
tirely freafrom  doubt 

The  testknony  of  Dr.  Moseley  as  to  the  dec- 
larations made  to  him  by  Mrs.  Marti  concern- 
ing her  injuries  should  be  confined  to  Involun- 
tary expressions  of  present  pain,  and  no 
statement  made  by  her  to  him  relating  to  any 
other  matter  should  be  admitted.  Railway 
Co.  V.  Johnson  (Tex.  Sup.)  67  S.  W.  768. 

F^r  the  error  In  admitting  evidence  concern- 
ing internal  injuries  to  Mrs.  Marti  and  injiu^ 
to  her  groins  and  ovaries,  the  Judgment  is 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


McBANB  T.  ANGLE.! 

(Court  of  Civil  Appeals  of  Texas.    June  7, 

1002.) 

TRIAL— BXAMINATION  OP  WITNBSS-CONFES- 
SION  OF  ATTEMPT  TO  BRIBE— REFUSAL  TO 
PERMIT  EXPLANATION  —  ERROR  —  WITNESS' 
RECOLLECTION— ADMISSIBILITY  OF  REASON 
—SCHOOL  LAND— CLASSIFICATION— ADMIS31- 
BILITY-COLLUSIVE  PURCHASE— SUBMISSION 
OF  ISSUE— CONTINUANCE  OF  OCCUPANCY- 
NECESSITY— TRESPASS  TO  TRY  TITLBJ-BUR- 
DEN  OF  PROOF. 

1.  Where  a  witness  on  cross-examination  ad- 
mits that  he  told  another  witness  that  he  (the 
latter)  could  get  $125  for  leaving  town  and  not 
testifying,  it  is  error  to  compel  a  suspension 
of  the  examination,  stating  in  the  jury  s  pi'es- 
enoe  that  he  has  confessed  to  an  attempt  to 
bril>e,  and  to  refuse  to  permit  an  explanation 
that  the  statement  was  made  merely  to  test 
the  sincerity  of  the  other  witness  and  the  truth 
of  information  that  the  latter  had  already  been 
bribed  for  a  less  amount. 

2.  It  is  competent  for  a  party  on  cross-exam- 
ination to  state  that  the  reason  he  remembers 
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the  testtmoDr  of  the  opposing  party  at  a  former 
trial  ia  becanae  he  aaw  his  aUomej  irxite  it 
(lowu  at  the  time. 

3.  In  trespass  to  try  title  to  school  lands,  It 
is  not  reversible  error  to  admit  a  wrtified  coot 
at  a  dassificatioii  and  «{)prai*emait,  tfaougn 
both  parties  claim  under  a  subsequent  classifi- 
cation, and  that  no  reappraisement  has  been 
had. 

4.  Eridence  of  collusion  tietween  an  applicant 
for  the  parchase  of  school  Inud  and  a  third  per- 
son, whereby  the  latter  became  an  interested 
party,  held  sufQcieut  to  require  submission  of 
the  issue  to  the  jury. 

5.  Plaintiff  in  ti-espass  to  try  title  to  school 
land  held  by  defendant  under  an  awaid  from 
the  land  office  has  the  burden  of  proof. 

Appeal  from  district  court,  Boberts  oonuty: 
B.  M.  Baker,  Jadge. 

Trespass  to  try  title  by  J.  W.  Angle  agalnat 
A.  ilcBane.  From  a  Judgment  for  plaintifl, 
defendant  appeals.    Reversed. 

On  the  trial  defendant's  witness  Bourbon- 
nais  testified  that  he  had  told  Goodall,  a  wit- 
ness for  plaintiff,  that  be  could  get  $12S  U 
he  would  leave  town  and  not  testify.  The 
conrt  then  refused  to  permit  Bourbonnals  to 
explain  that  he  made  the  statements  because 
plaintiff  had  told  him  that  he  was  to  pay 
Goodall  $100  for  his  testimony,  and  that  the 
statement  was  made  to  ascertain  whether 
plaintiff's  witness  was  really  hired,  and  to 
test  his  sincerity.  The  cotirt  also  terminated 
Bourbonnals'  examination,  stating  that  he 
did  so  because  the  witness  had  admitted  that 
be  had  attempted  to  bribe  a  witness. 

The  reason  assigned  by  defendant  on  cross- 
examination  for  his  ability  to  recall  the  plain- 
tiff's testimony  at  the  former  trial  was  that 
be  saw  his  attorney  write  down  the  testi- 
mony at  the  time  It  was  given,  and  he  offered 
to  produce  the  writing. 

Both  parties  clahned  under  a  classlfioetlon 
and  appraisement  of  the  school  lands  In  con- 
troversy subsequent  to'  the  act  of  1887.  The 
certified  copy  of  the  classification  and  ap- 
praisement of  section  170  was  under  that  act, 
and  was  objected  to  unless  further  proof  was 
made  that  no  subsequent  classification  bad 
been  made.  The  plaintiff,  however.  Intro- 
duced a  certified  copy  of  a  classlflcatloD  un- 
der the  act  of  1895,  and  also  a  certification 
of  the  land  commissioner  that  no  reappraise- 
ment since  the  act  of  1887  bad  been  made. 

The  only  evidence  as  to  the  classification 
and  appraisement  of  the  lands  consisted  of 
written  Instruments.  The  court  submitted 
ibe  question  of  the  classification  and  valua- 
tion to  the  jury  as  a  question  of  fact 

The  circumstances  showing  collusion  be- 
tween Parsell  and  plaintiff  were  that  plaintiff 
came  to  the  country  a  stranger;  that  he  went 
to  Parsell's,  who  was  a  large  cattleman,  to 
put  up;  that  Parsell  furnished  him  supplies, 
and  showed  him  the  land;  that  plaintiff  took 
four  sections.  Plaintiff  testified  that  he  was 
very  poor,  and  had  to  work  to  take  the  land; 
that  Parsell  promised  him  to  see  the  expense 
paid,  and  told  him  to  see  certain  lawyers; 
that  be  was  to  pay  Parsell  back,  and  did 
reimburse  him  for  lawyer  fees  advanced;  ana 


tliat  Parsefn  had  agK«S  to  assMt  bim  In  the- 
ease. 

H.  E.  Hoover  and  lu  D.  MUlet,  for  appel- 
lant John  W.  Veale  and  Hendricks  t 
Coffee,  for  appeUee. 

STEPHENS,  3.  (after  stating  the  facts). 
The  rulings  complained  of  In  the  fourth  and 
fifth  asalgnmnits  of  error,  as  shown  in  bill» 
of  exception  4  and  6,  were  erroneous,  and 
presumptively  prejudicial  to  appellant  It 
was  the  province  of  the  Jury,  and  not  of 
the  Judge,  to  Intprpret  the  conduct  of  the 
witness  Bourbonnals  hi  the  light  of  ttie  ex- 
planation offered  by  blm.  The  court  errea 
not  only  In  excluding  this  esplanation  from 
the  Jury,  but  also  In  passing  Judgment  upon 
the  conduct  of  the  witness— holding  him 
guilty  of  an  attempt  to  bribe— tn  the  presence 
of  the  Jury.  The  manifest  tendency  of  this 
was  to  deprive  appellant  of  a  fair  trial  by 
the  Jury  selected  to  pass  upon  the  Issues  of 
title  to  land  between  him  and  appellee,  and 
not  tliat  of  crime  between  the  state  and  the 
witness,  which  was  not  then  before  the  court 
for  adjudication. 

We  are  also  of  opinion  that  it  was  com- 
petent for  appellant,  when  testifying  as  a 
witness  on  cross-examination,  to  explain  why 
he  remembered  so  distinctly  the  testimony  of 
appellee  on  a  former  trial,  though  we  are  not 
prepared  to  condemn  the  ruling  complained 
of  (In  the  second  asslg^nment),  since  the  bUl 
of  exception  falls  to  show  the  ground  upon 
which  the  evidence  was  excluded.  Grinnan 
T.  Rousseaux  (Tex.  Civ.  App.)  48  S.  W.  781. 

There  was  no  reversible  error  In  admitting 
certified  copy  of  classification  and  appraise- 
ment of  section  170,  and  possibly  none,  also. 
In  submitting  this  Issue  to  the  Jury;  but  we 
abstain  from  any  disctnslon  of  the  latter 
question,  as  we  can  see  no  good  reason  why 
parties  continue  to  go  to  trial  In  this  class  of 
cases  without  being  able  to  show  conclusive- 
ly wben  the  lands  In  controversy  went  on  the 
market  Davis  v.  McCanley  (Tex.  Civ.  App.) 
66  S.  W.  1124.  Wben  such  proof  Is  made— 
and  we  can  see  no  good  ^cuse  for  the  failure 
to  make  It— the  court  should  not  submit  the 
Issue  to  the  Jury  as  a  doubtful  one. 

We  are  Inclined  to  the  opinion  that  appel- 
lant's first  special  charge,  requesting  the  sub- 
mission of  tiie  Issue  of  collusion  between  ap- 
pellee and  A.  A.  Parsell,  should  have  been 
given,  as  the  circumstances  seemed  to  raise 
the  Issue  and  the  land  commissioner  bad  re- 
jected appellee's  application. 

Whether  or  not  there  was  error  In  submit- 
ting the  Issue  of  collusion  between  Goodall, 
appellant's  vendor,  and  others,  and  between 
appellant  and  others,  the  land  having  been 
awarded  to  Goodall  first  and  then  to  api>el- 
lant,  as  his  vendee,  must  depend  upon  the 
disposition  to  be  made  of  that  question  In  the 
cas!e  of  Logan  v.  Curry  (Tex.  Civ.  App4  68 
S.  W.  81,  now  pending  in  supreme  conrt  on 
writ  of  error. 

The  court  erred  in  (barging  as  the  law  ap- 
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rlicaMe  to  all  school-land  purcbases  that  the 
oxuptoey  of  the  land  must  be  coatlnuoob 
from  the  original  settlement  Dowdii^  t. 
Ditmore  (Tex.  CIt.  App.)  65  S.  W.  486;  Davis 
T.  McCanley  (Tex.  Civ.  App.)  66  8.  W.  1124. 
Tbe  court  also  erred  In  placing  the  burden  of 
proof  on  appellant  to  show  his  right  to  the 
liiiid,  since  he  held  It  under  an  award  from 
tJie  land  (fflce,  and  was  defendant  In  the 
actioD.  Davis  v.  McCauley  (Tex.  Civ.  App.) 
$6  S.  W.  1124,  as  well  as  several  other  cases. 
Jndgment  reversed,  and  cause  remanded  for 
a  new  trial. 


MERCHANTS'   ft  PLANTBRS'   OIL  CO.  v. 
BUROW  et  «!.' 
if>mit  of  Civil  Appeals  of  Texas.    May  2, 

1902.) 

TEKUB-FLBA-SUBMISSION— APPKAI^IN> 
8TEOCTION3-CONJONCTIVB  SUB- 
MISSION OF  DBFENSES. 

1.  A  plea  of  venue  in  an  action  shonid  be  sep- 
tntely  submitted,  aud  the  Jury  required  to  make 
i  separate  finding  thereoD. 

2.  Failure  to  submit  a  plea  of  venue  separate- 
Ir,  though  error,  is  not,  alone,  ground  for  re- 
venal. 

On  Motion  for  Rehearing. 

1.  In  the  sbsence  of  a  request  to  submit  sev- 
«nl  matters  of  defease  disjunctivelj,  their  sub- 
missioD  conjunctively,  so  that  the  jury  is  seem- 
■Bglr  required  to  believe  all  of  them  to  have 
|k«u  established.  In  order  to  find  for  defendant, 
if  Dot  reversible  error;  it  not  appearing  that 
tbt  jury  were  misled. 

Appeal  from  De  Witt  county  court:  Chas. 
A  Sumners,  Judge. 

Action  by  C.  Bnrow  ft  Co.  against  the 
Uercbants'  &  Planters'  OU  Company.  From 
a  jodgment  for  plalnttffs,  defendant  appeals. 
Affirmed. 

Kleberg,  Grimes  ft  Baker  and  Proctors, 
(or  appdlant.  .  Davidson  ft  Bailey,  for  ap- 
pellees. 

GAIHtETT,  OL  J.  This  action  was  com- 
nifflced  In  a  justice's  court  of  De  Witt  coun- 
ty by  C.  Burow  ft  Co.  against  tbe  Merchants' 
*  Planters'  Oil  Company,  a  private  corpora- 
tton,  with  domicile  In  Harris  county,  to 
twover  an  alleged  balance  for  a  lot  of  cotton 
•eed.  The  defendant  pleaded  in  the  justice's 
coDrt  to  the  venue  of  the  suit,  and  a  general 
denial  Judgment  was  rendered  for  the  plaln- 
dlTs,  and  tbe  defendant  appealed  to  the  coun- 
ty court,  where  tbe  plea  of  privilege  was 
•sain  presented;  and.  In  addition  to  the  gen- 
eral denial,  tliere  was  a  special  answer,  alleg- 
ing that  tt  was  understood  that  the  seed  con- 
lacted  for  were  to  be  used  by  defendant  In 
the  mannfkctnre  of  oU  products,  and  the  de- 
fendant only  desired  seed  In  proper  condi- 
tion to  stand  shipment  from  Nordbelm  to 
Hooiton,  and  to  arrive  there  In  good  condi- 
tion; that  the  seeo  were  contracted  for  by  de- 
teedant  subject  to  condition  that  they  shonid 
^  sound  on  arrival  at  Houston,  and  sut^ 
)<ct  to  taispection  of  defendant  before  accept- 
*>Ke  by  it;  tlurt  ntme  of  the  agents  or  em- 
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plojte  of  defendant  had  authority  to  contract 
for  seed  In  any  other  eondltlea  or  ob  any  oth- 
er terms,  except  in  pnrcfaaslns  seed  from 
wagon;  that  these  seed  were  puf chased  from 
a  gin  and  taken  from  bins;  that  the  seed  in 
controversy  arrived  In  Houston  in  a  damaged 
condition,  totally  miflt  for  use  by  defendant; 
that,  to  have  returned  them  to  pJalntlfls,  they 
would  probably  have  been  a  total  loss  to  them; 
that  defendant  used  same  for  such  purpose  as 
they  were  fit,  and  paid  plalntlffls  full  market 
value  of  the  seed  in  tlieb:  damaged  condition. 
The  case  was  tried  by  Jury  In  the  county 
court,  and  tbe  issue  on  the  plea  of  privilege 
was  submitted,  together  with  the  other  issues 
made  by  the  pleadings  and  tne  evidence. 
Thece  was  a  general  verdict  in  favor  of  tbe 
plalntlfFs  for  the  amonat  soed  flsr,  and  judg- 
ment was  rendered  In  aeeordaaoe  therewith. 
O.  Burow  ft  Co.  were  partner^  at  Nerdheim, 
De  Witt  county,  and  owned  and  operated  a 
cotton  gin.  In  August,  1£00,  they  shipped  up- 
on their  own  bills  of  lading,  consigned  to 
the  Merchants'  ft  Planters'  Oil  Oonipany,  at 
Houston,  33.91  tons  of  cotton  aeed,  under  a 
oontract  with  H.  Luddecke,  local  agent,  and 
George  W.  Toullerton,  district  agent,  of  the 
defendant.  The  terms  ot  the  contract  are 
disputed.  Plaintiffs'  evideaee  was  to  the  ef- 
rect  that  Luddecke  bought  the  aeed  from 
plaintiffs  at  Nordbelm,  to  he  paid  for  at  that 
place  according,  to  their  weight  upon  arrival 
at  Houston,  at  the  rate  of  ^2  «  ton;  that 
Luddecke  examined  the  seed  and  pronouB<^ 
them  sound.  Both  ToaUerton  aad  Jjuddecke 
testified  that  they  had  .no  aHthodty  te  buy 
seed  from  gins  in  that  way,  and  that  tliej 
did  not  contract  to  purobaae  the  seed  at  Nord- 
belm, but  that  they  agreed  ttaaX  they  would 
pay  (12  a  ten  for  them  In  good  condition  at 
Houston;  that  the  seed  were  aabiject  to  in- 
spection at  Houston,  and,  if  sound  qpon  ar- 
rival, tbe  defendant  would  pay  ior  them  ttie 
price  named;  and  that  they  told  tbe  itlaintiffs 
tliat  they  only  wanted  sound  seed,  lit  for 
the  manufacture  of  oil.  When  the  seed  ar- 
rived at  Houston  they  were  unsound  and  use- 
less for  manufacturing  oil  or  nkeaL  The  de- 
fendant had  them  unloaded  from  the  cars 
and  stored  In  tbe  defendant's  building,  and 
remitted  plaintiffs  $236.90,  wblch,  at  the  rate 
of  $12  a  ton,  would  leave  a  balance  due 
of  $169.90,  for  which  tbe  suit  was  brought 
There  Is  no  evidence  to  show  what  the  seed 
were  worth  in  their  anaound  condition  when 
they  arrived. 

We  find  no  errw  In  the  record  that  should 
require  a  reversal  of  the  judgment  of  the 
court  below,  except  in  the  following  part  of 
tbe  charge  of  the  court,  to  wit:  "Or  if  you 
find  that  A.  Luddecke  was  the  agent  of  tbe 
defendant  company,  and  that  his  authority  as 
such  agent  was  limited,  and  that  plaintiffs 
were  put  on  notice  of  tbe  extent  of  the  au- 
thority of  said  agent  or  by  tbe  use  of  ordi- 
nary diligence  could  have  been  put  on  notice 
of  his  authority,  and  If  yon  further  find  that 
the  seed  were  shipped  to  Houston  subject  to 
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examination  and  welgbt  before  acceptance 
by  defendant,  and  tbat  same  upon  arrlyal  at 
UouBton  were  fonnd  to  be  of  unsound  and 
unfit  condition  for  the  purpose  for  which  they 
were  contracted  for,  and  you  further  find  that 
defendant  company  had  paid  plaintiffs  the 
fair  value  of  same  at  that  time,  then  you 
will  find  for  the  defendant"  Two  Issues  were 
submitted  by  this  Instruction  which  were  re- 
quired to  be  found  In  favor  of  the  defendant 
to  entitle  It  to  a  verdict,  when  either  of  them 
would  have  been  sufficient.  The  Jury  were 
required  to  find  that  the  authority  of  Lud- 
dccke  as  agent  was  limited  so 'that  he  had 
no  power  to  make  the  purchase,  and  that 
the  seed  were  sblpi>ed  to  Houston  subject  to 
examination  and  acceptance  by  the  defend- 
ant If  Luddecke  had  no  authority  to  pur- 
chase the  seed  outright  as  sound  seed,  to  be 
paid  for  at  Nordhelm,  and  there  were  no  facts 
warranting  plaintiffs  to  treat  him  as  the 
agent  of  defendant,  that  would  be  a  complete 
defense,  If  the  seed  were  unsound  when  un- 
loaded and  stored  by  the  defendant.  Or  If 
the  seed  were  shipped  subject  to  Inspection 
and  acceptance  by  defendant  at  Houston,  and 
were  unsound  upon  their  arrival,  that  would 
be  a  complete  defense.  Provided  that  In 
both  of  these  defenses,  to  make  them  com- 
plete, payment  of  the  fair  value  of  the  seed 
in  the  condition  In  which  they  arrived  would 
have  to  be  shown. 

The  issue  upon  the  plea  of  venue  should 
have  been  separately  submitted,  and  properly 
the  Jury  should  have  been  required  to  make  a 
separate  finding  upon  that  Issue;  but,  as 
above  stated,  we  would  not  reverse  the  Judg- 
ment for  that  cause  alone,  as  much  must  be 
left  to  the  discretion  of  the  trial  court  In 
the  submission  of  Issues,  and  it  should  be 
made  to  appear  that  the  defendant  was  prob- 
ably Injured.  The  court's  charge  required  the 
Jury  to  find  against  the  plea  In  abatement  be- 
fore they  could  find  In  favor  of  the  plaintiff, 
and  the  general  verdict  In  favor  of  the  plain- 
tiff would  be  held  to  be  a  finding  against  the 
plea. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 

On  Motion  for  Rehearing. 

(July  8,  1902.) 

On  May  1,  1002,  we  reversed  the  Judgment 
of  the  court  below  in  this  case  for  the  sole 
reason  of  error  In  the  charge  of  the  court,  as 
will  appear  from  the  opinion  filed.  The  same 
question  was  in  the  case  of  Railway  Co.  t. 
Hill,  and  we  reversed  the  Judgment  In  that 
case.  But  upon  motion  for  a  rehearing  in  the 
Hill  Case  we  were  led  to  doubt  the  correct- 
ness of  our  conclusion,  and  certified  the  ques- 
tion to  the  supreme  court  In  that  case,  and  set 
aside  our  Judgment  In  this  case  until  the  ques- 
tion should  be  determined  by  the  supreme 
court.  In  answer  to  the  question  In  the  HUI 
Case  the  supreme  court  held  tbat  the  charge 


in  that  case  was  not  errw;  following  the  cas- 
es of  Railway  Co.  v.  Wood,  89  Tex.  «7»,  7 
S.  W.  872,  and  Railway  Co.  ▼.  Brown,  78 
Tex.  402,  14  S.  W.  1034,  and  overruling  Ui« 
case  of  Railway  v.  Conroy,  83  Tex.  216,  IS 
8.  W.  609.  See  Railway  Co.  v.  HIU  (Sup.  OL 
June  23,  1902)  69  S.  W.  136,  5  Tex.  Ct  Bep. 
232.  The  charge  in  the  Burow  Case  was 
therefore  not  error,  but  defective  only;  and 
the  defendant,  not  having  requested  an  In- 
struction correcting  It,  cannot  complain. 

The  Judgment  will  therefore  be  affirmed. 
Granted  and  affirmed. 


RAYMOND  y.  YARRINGTON  et  aLi 

(Court  of  Civil  Appeals  of  Texas.    Jane  4, 

1902.) 

BRBACH  OF  CONTRACT— DAUAOBS—BVIOENCB 

— DIRBCnON  OF  VERDICT. 

1.  Where,  on  a  partnership  transferring  their 
mercantile  business  to  a  successor,  the  partners 
contracted  uot  to  enter  into  competition  witli 
him,  and  thereafter  one  of  such  partners  riu- 
latPd  such  contract,  and  in  an  action  by  such 
successor  tor  damages  for  such  violation  the 
evidence  was  of  such  an  uncertain  chararter 
that  no  basis  was  furnished  the  jury  for  dttt-r- 
mining  what,  if  any,  damages  bad  re.siilti'd 
from  such  breach,  it  was  not  error  to  direct  a 
verdict  for  defendant. 

Error  from  district  court,  Travis  county; 
P.  G.  Morris,  Judge. 

Action  by  J.  H.  Raymond,  Jr.,  against  A. 
H.  Yarrington  and  others.  From  a  Judgment 
for  defendants,  plaintiff  brings  error.  Af- 
firmed. 

Jas.  W.  McClendon  and  FIset  &  Miller,  for 
plaintiff  in  error.  D.  W.  Doom,  D.  H.  Doom, 
and  West  &  Cocbi-an,  for  defendants  in  oror. 

FISHER,  0.  J.  Suit  by  J.  H.  Raymond. 
Jr.,  against  A.  H.  Yarrhigton,  W.  E.  Har- 
wood,  M.  L.  Kaufmann,  J.  D.  McDowell,  and 
E.  O.  Stanard  Milling  Company,  to  recover 
damages  for  breach  of  contract,  and  con- 
spiracy to  bring  about  sncb  breadi.  To 
plaintiff's  third  amended  original  petition,  de- 
fendant A.  H.  Yarrington  interposed  a  gen- 
eral demurrer,  and  defendant  E.  O.  Stanard 
Milling  Company  Interposed  a  general  de- 
murrer and  16  q>eclal  excepti<Mis,  which  de- 
murrer and  exertions  were  In  all  things 
adopted  by  defendants  J.  D.  McDowell  and 
M.  L.  Kaufmann,  which  demurrers  and  excep- 
tions, all  and  singular,  were  by  the  court  sus- 
tained, to  which  action  of  the  court  plain  tiff 
excepted,  and,  having  declined  to  amend,  the 
cause,  as  to  said  defendants,  was  dismissed. 
General  demurrer  and  special  exceptions  In- 
terposed to  said  petition  by  defendant  W.  E. 
Harwood  were  overruled,  demurrers  con- 
tained in  fourth  and  fifth  paragraphs  of 
plaintiff's  first  supplemental  petition  to  de- 
fendant W.  £.  Harwood'B  amended  original 
answer  were  overruled,  and  demurrer  of  de- 
fendant W.  E.  Harwood  to  the  seventh  para- 
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Xrapb  of  ptalntUTa  first  Bupplemental  petition 
was  sustained,  to  wiilcti  action  of  the  court 
in  leapectlvely  sustaining  and  OTermllng  said 
demnrrer  and  exceptions,  defendant  excepted. 
Tliereafter  plaintiff  and  defendant  W.  B. 
Harwood  having  announced  "Beady,"  and 
the  cause  having  proceeded  to  trial,  at  the 
dose  of  plaintiffs  evidence  the  court  charged 
the  Jiu-y  to  find  peremptorily  for  defendant  W. 
E.  Harwood,  which  was  accordingly  done,  to 
which  action  of  the  court  plaintiff  excepted, 
gave  notice  of  appeal,  and  in  due  time  sued 
out  writ  of  error. 

The  trial  court  gave  the  following  instruc- 
tion to  the  jury:  "In  this  case  there  is  no 
evidence  tending  to  show  what  part  of  the 
decrease  in  the  bosiness  of  Raymond  &  Bro., 
below  that  enjoyed  by  Harwood  &  Yarring- 
ton,  was  caused  by  tiie  competition  of  Har- 
wood, if  any.  In  violation  of  his  contract, 
what  part  was  due  to  competition  of  Harwood 
under  his  written  permission,  what  part  was 
doe  to  other  competition  than  houses  repre- 
sented by  Harwood,  or  what  part  was  due 
to  lack  of  experience  in  the  business  on  the 
part  of  Raymond  &  Bro.,  as  compared  with 
Harwood  &  Yarrington.  There  is  therefore 
no  evidence  upon  which  the  court  can  submit 
the  case  to  the  jury  upon  which  they  could 
find  the  amoimt  of  the  damages  caused  by  the 
breach  of  the  contract  on  the  part  of  Har- 
wood, if  he  did  violate  his  contract  by  mak- 
is;;  sales  which  were  not  authorized  by  the 
written  permit  given  him.  No  particular 
Mies  are  proved  to  have  been  made  in  viola- 
tion of  the  contract,  from  which  the  extent  of 
ttie  damages  might  be  in  part  inferred. .  The 
Jury  will  therefore  return  a  verdict  for  the 
defendant."  Plaintiff's  cause  of  action  is 
predicated  upon  the  violation  of  a  contract 
)>.r  defendant  Harwood,  in  the  breach  of 
whicJi  it  is  alleged  the  other  defendants  in 
error  participated;  and  it  is,  in  effect,  admit- 
ted that,  if  no  recovery  could  be  bad  against 
ILirwood,  the  other  parties  defendant  could 
not  be  held  liable.  Therefore,  if  the  evidence 
Justified  the  charge  quoted,  then  it  becomes 
unnecessary  for  us  to  pass  upon  the  other 
•SKignments  of  error  which  complain  of  the 
ruling  of  the  court  in  sustaining  demurrers, 
and  the  other  assignments  of  error  contahied 
in  the  brief  of  plaintiff  in  error.  It  is  un- 
necesiftary  for  us  to  state  the  evidence  which 
Justified  the  court  in  giving  the  peremptory 
instruction  complained  of.  The  evidence  re- 
lating to  the  subject  dealt  with  in  the  charge 
is  of  such  an  uncertain  and  unsatisfactory 
character  tliat  we  do  not  see  how  the  Jury 
eonld  determine  what,  if  any,  damages  re- 
sulted to  the  plaintiff  in  error  by  breach  of 
tbe  contract  by  Harwood.  There  Is  evidence 
tending  to  show  ttiat,  during  the  time  the 
plaintiff  was  engaged  in  business  as  the  suc- 
cessor of  Harwood  &  Yarrington,  he  sus- 
tained losses;  but  whether  any  of  this 
amount,  and.  If  any,  how  much,  was  attribut- 
able to  the  breach  of  the  contract  by  Har- 
wood. it  Is  Impossible  to  determine  from  the 


evidence.  We  admit  the  doctrine  that  the 
loss  of  profits  is  the  subject  of  damages,  and, 
In  a  proper  case,  may  be  recovered,  and  that 
this  case  is  one  of  that  class  in  which  such 
items  may  form  a  basis  for  damages;  but 
the  difficulty  here  Is  to  determine  that  the 
losses  sustained  can  be  traced  to  the  breach 
of  the  contract  complained  of.  An  effort  to 
fix  the  loss  as  a  result  of  the  breach  of  the 
contract  would  call  for  the  Indulgence  of 
mere  speculation  and  conjecture. 

We  find  no  error  in  the  record,  and  tbe 
Judgment  Is  affirmed.    Affirmed. 


LAJ^  et  al.  v.  DE  BODB  et  al.t 

(Court  of  Civil  Appeals  of  Texas.   Jane  4, 

1902.) 

TRESPASS  TO  TRY  T1TLB—BVID»NCB— RATIFI- 
CATION—BONA  FIDE  PURCHASER—  NOTICE 
TO  AGENT— BURDEN  OF  PROOF— DECEDENT'S 
OFFER  TO  TESTIFY  ON  FORMER  TRIAIr- 
BREACH  OF  CONTRACT. 

1.  The  estates  of  0.  and  O.  owned  a  certifi- 
cate for  land.  On  petition  of  C.'s  administra- 
tor, the  court  made  a  decree  authorizing  bim 
to  make  a  contract  with  K.  to  locate  tbe  land, 
and  directing,  in  cousideratiou  thereof,  that 
when  it  was  located  be  convey  certain  of  it 
to  K.  Subaequeutly  sucb  administrator  made  a 
deed  of  such  portion  to  it.,  reciting  he  was  en- 
titled to  such  land  for  bis  services  in  locating. 
Held,  as  against  plaintiffs  in  trespass  to  try 
title,  claimiug  as  purchasers  from  G.'s  execu- 
tor of  his  interest,  that  sucb  proceedingti  and 
deed  were  admissible  in  evidence,  with  evidence 
that  G.'s  administrator  authorized  and  ratified 
tbe  contract  with  B.,  and  that  plaintiffs  pur- 
chased with  knowledge  thereof,  and  acquiesced 
in  and  ratified  it. 

2.  Notice  to  an  agent  not  acquired  in  trans- 
action of  tbe  principal's  business  is  not  notice 
to  the  latter, 

3.  The  rule  allowing  testimony  of  a  deceased 
witness  on  a  former  trial  to  be  reproduced  oa 
a  subsequent  trial  does  not  allow  it  to  be  shows 
that  on  a  former  trial  one  since  deceased  offer- 
ed to  testify  to  certain  facts. 

4.  One  claiming,  as  against  a  subsequent  pur- 
chaser of  tbe  legal  titie,  an  equitable  estate,  of 
wbicb  there  was  no  record  notice,  has  tbe  bur- 
den of  showing  notice  to  sucb  purchaser. 

5.  Where  C.  and  G.  make  a  conti  act  with  R. 
to  locate  land  at  his  own  expense, — he  to  have 
certain  of  the  land  in  consideration, — persons 
claiming  under  O.  cannot  complain  that  R.  fail- 
ed to  comply  with  his  contract,  by  not  paying 
all  tbe  expenses;  any  not  paid  by  him  having 
been  advanced  by  C.  and  persons  other  than 
G.,  or  any  one  claiming  under  bim. 

Appeal  from  district  court,  HiU  county;  W. 
Polndexter,  Judge. 

Action  by  Mrs.  S.  A.  Lane  and  others 
against  Mrs.  S,  De  Bode  and  others.  Judg- 
ment for  defendants.  Plaintiffs  appeal.  Re- 
versed. 

Tbos.  B.  Gre^iwood,  Dave  Derden,  J.  8. 
Bounds,  and  O.  W,  Hardy,  for  appellants. 
B.  D.  Tarlton,  O.  D.  Tarlton,  A.  P.  McKin- 
non,  L.  A  Carlton,  and  W.  OL  Morrow,  for 
appellees. 

ALLEN,  J.  This  case  was  originally 
brought  by  appellants,  Mrs.  8.  A  Lane  and 
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husband,  W.  O.  Lane,  and  by  Mm.  L  P. 
Threadglll,  Joined  by  lier  husband,  O.  O. 
Threadglll;  and  pending  the  eontroyersy  Mrs. 
Threadglll  died,  and  her  heirs,  the  other  ap- 
pellantB,  were  made  parties.  The  suit  was 
a  consolidation  for  trial  of  four  causes  of 
trespass  to  try  title  to  four  several  tracts  of 
land,  embracing  altogether  1,426  acres,  iH 
which  the  appellants  and  others  were  ^aln> 
tiffs,  and  the  appellees  were  defendants.  The 
petitions  of  plaintiffs  were  In  the  usual  statu- 
tory form,  while  the  answers  of  defendants 
consisted  of  pleas  of  not  guilty,  of  three  and 
five  years'  statute  of  limitation,  of  improve- 
ments in  good  faith,  and  cross  bill.  The 
plaintiffs  set  up  by  supplemental  petitions 
coverture  in  avoidance  of  defendants'  plea  of 
limltatloD.  The  suit,  as  consolidated,  was 
tried,  resulting  in  a  general  verdict  for  the 
appellees.  Two  of  the  eases  now  included  In 
this  consolidation  were  before  the  court  of 
civil  appeals  of  the  Fifth  supreme  Judicial 
district  See  Halbert  v.  Carroll,  25  S.  W. 
1102,  and  Same  v.  De  Bode,  28  S.  W.  68.  And 
the  c<niaolidated  cause  was  before  the  court 
«(  dvll  appeals  for  the  Fourth  supreme  Judi- 
cial district  in  Halbert  v.  De  Bode,  40  S.  W. 
1011.  And  on  those  appeals  many  of  the 
qnestlonft  originally  arising  In  the  four  cases 
wew  settled,  which  renders  mmecessary  a 
^cussloD  by  na  at  this  time  of  any  of  such 
4ueBtlona,  further  than  to  say  that  in  the  case 
of  Halbert  y.  D«  Bode,  40  S.  W.  1011,  tbe 
Judgment  of  the  lower  court,  which  was 
against  all  the  plaintiffs,  was  affirmed  as  to 
Mollle  P.  Halbert  and  husband,  thuM  dlspo»> 
hir  of  her  Interest  In  the  matter. 

The  tracts  of  land  Involved-  were  located 
and  patented  under  the  Bobert  S.  Patton 
league  certificate.  This  certificate  was  acqnii* 
ed  by  John  B.  Cravens  and  John  6.  Gooch  by 
purchase  under  a  regular  chain  of  transfers, 
and  the  patents  were  issued  to  them  as  as- 
signees on  various  dates  from  April,  1873, 
to  June,  1877;  the  surveys  having  been  made 
in  ISiiO.  The  interest  now  in  controversy  is 
the  one-half  Interest  of  a  portion  of  the  land 
that  was  acquired  by  John  G.  Gooch  in  the 
lands  that  were  thus  patented.  John  O. 
Qoocb  died  In  1866,  and  left  a  will,  which  was 
dnly  probated,  appiinting  Gideon  J.  Gooch 
his  Independent  executor,  and  the  latter  duly 
qaaUfled  as  such  executor.  Gideon  J.  Gooch, 
acting  as  executor,  conveyed  to  Jesse  Calhoun 
Us  testator's  tntaresit  in  the  lands  located  by 
virtue  of  tbe  Patton  certificate;  and  in  July, 
18T7,  Jesse  Calhoun  made  a  aeed  conveying 
his  Interest  in  said  lands  to  appellants  S.  A. 
Lane  and  L  V.  Threadglll.  The  land  was 
located  by  J.  T.  Ratcliff  at  different  times 
between  the  27th  of  October,  18G7,  and  July, 
1809.  These  locations  were  made  under  a 
written  contract,  dated  October  24,  18C$7, 
made  between  Ratcliff  and  Geo.  J.  Alford, 
administrator  of  the  estate  of  John  B.  Cra- 
vens, deceased;  said  estate. at  the  time  own- 
ing a  one-half  Interest  in  the  certificate  under 
which  the  land  was  located.    This  contract 


recited  that  Alford  acted  aim  tar  the  estate 
of  John  6.  Gooch,  under  authority  from  Gide- 
on J.  Gooch,  independent  executor.  By  the 
terms  of  the  contract,  Ratcliff  undertook  to 
locate  the  R.  S.  Patton  certificate  on  the  best 
vacant  lands  he  could  find  in  Hill  and  McLen- 
nan counties,  and  to  pay  all  expense  of  locat- 
ing and  obtaining  patents,  and  was  to  receive 
for  his  services  one-third  of  the  land  thui 
patented.  This  contract  was  reported  bj 
the  administrator  to  the  probate  court,  where 
the  administration  proceedings  were  pending, 
and  was  approved  by  that  court  on  December 
1,  1876;  and  on  the  6th  day  <tf  August,  ISTS, 
the  administrator,  Alford,  in, pursuance  of  an 
order  of  said  court  made  when  the  contract 
was  approved,  executed  a  deed  to  Ratcliff, 
conveying  him  the  lands  In  controversy  in 
this  suit.  The  appellees  claim  this  land 
through  a  regnlar  chain  ot  transfers  from 
Ratcliff.  On  August  8,  1877,  a  A.  Lane  and 
I.  F.  Threadglll,  Joined  by  their  husbands, 
conveyed  to  Thomas  B.  Greenwood  and  John 
Young  Gooch  one-half  of  their  Interest  in  tbe 
R.  S.  Patton  land.  In  Hill  county.  On  April 
8,  1880,  the  said  Mrs.  S.  A.  Lane  and  Mrs.  I. 
F.  Threadglll,  Joined  by  their  husbands,  as 
plaintiffs,  filed  their  suit  In  the  district  court 
of  Anderson  county  to  partition  tbe  R.  S.  Fat- 
ten lands  In  Hill  county,  Tex.,  aoaldag  Thom- 
as B.  Greenwood  and  John  Young  Gooch 
«nd  Mollle  P.  Fortson  (b»w  UolHc  P.  Hal- 
bert) defendants.  In  their  pstltlsn  they  did 
not  include,  as  snl^ect  to  partition,  that  part 
of  the  land  which  had  been  deeded  by  Gea 
F.  Alford,  as  administrator,  to  Ratcliff,  and 
involved  In  this  controversy,  but  described 
tbe  land  belonging  to  them  and  dcCendanti  bj 
field  notes  and  a  plat  which  refer  to  tiw  lands 
theretofore  set  apart  to  Ratcliff.  All  tbe 
lands  except  those  whi<A  bad  been  deeded  to 
Ratcliff  are  partitioned  acoong  the  plaintiffs 
and  defendants  in  the  suits,  and  In  the  de- 
cree of  partition  the  land  is  described  by  field 
notes  referring  to  the  lands  which  had  been 
set  a^de  to  Ratcliff.  W.  G.  Lane,  who  acted 
for  his  wife  and  Mrs.  Threadglll  in  makhig 
the  purchase  of  the  land  In  controvert,  testi- 
fied that  he  knew  nothing  of  tte  contract 
with  Ratcliff,  or  of  tue  deed  by  Alford,  Cra- 
vens' administrator,  to  said  Ratcliff.  at  tbe 
time  the  land  was  purchased  fl-om  Jesse  Cal- 
houn; that  he  never  knew  Ratcliff  claimed 
any  part  of  tbe  Pstton  lands  untfl  about  two 
years  subsequent  to  the  conveyance  to  Mrs. 
Lane  and  Mrs.  Threadglll;  and  tb&t  neither 
his  wife  nor  Mrs.  Threadglll  had  any  knowl- 
edf»  of  the  Ratcllffe  locative  claim,  or  of  the 
facts  upon  which  it  was  based,  until  Just 
before  the  suit  was  brought.  He  also  testified 
that  Mrs.  Lane  and  Mrs.  Threadglll  were  tbe 
heirs  to  a  half  Interest  in  the  estate  of  Joe 
T.  Calhoim,  and  that  Jesse  Calhoun  was  beir 
to  the  other  half;  that  Jesse  was  the  admin- 
istrator of  said  estate,  and,  as  such  adminis- 
trator, had  collected  and  used  large  sums  of 
money  belonging  thereto;  that  he  (Lane)  act- 
ed as  agent  for  his  wife  and  Mrs.  Threadglll 
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iu  tbe  partition  and  settlement  of  the  estate 
«f  Joe  T.  CaJfaoun,  and  in  ptocurlnK  the  con- 
veyance to  the  Fatton  landa  from  Jesse  Gal- 
hnim;  that  the  real  consideration  for  the  con- 
veyance and  partition  of  the  Patton  lands  to 
bis  wife  and  Mrs.  ThreadglU  was  their  inter- 
est in  about  9,000  acres  of  land,  and  about, 
$:!,900  Id  notes  and  accounts,  and  $X,W)0  in 
money.  The  above  is  an  outline  of  the  princi- 
pal facts  necessary  to  a  diacuasion  «t  tbe 
qaesU'.ns  raised  by  appellants  in  their  u- 
sig^umenta  of  error;  but  we  will  notice,  in 
connectloa  with  the  respective  assignments 
of  error,  the  evidence  under  each  particular 
assignment,  in  so  tar  as  It  may  be  necessaiy 
to  a  proper  understanding  of  the  mattes. 

Appellants'  first  three  assign raenta  of  error 
raise    the  same  questions,   practically,  and 
challenge  the  admission  of  certain  testimony. 
Tbe    testimony   complained   of   as  admitted 
over  their  objections  was  tbe  petition  and  ap- 
plication of  Geo.  F.  Alford,  admluistiator  of 
the  estate  of  John  K.  Cravens,  to  make  a  deed 
to  J.  X.  BatcliCr  to  1,476  acres  of  the  R.  S. 
Patton  land.  Including  the  land  sued  for,  and 
the  decree  based  upon  said  application,  au- 
thorizing him  to  make  such  contract  and  di- 
recting him,  when  the  land  was  located,  to 
make  a  deed  to  sold  RatcHff,,  and  the  deed 
made  l>y  AUord,  as  such  administrator,  la  ac- 
cordance with,  his  application  and  said  de- 
cree,   to   said   Ratcliff,    conveyag    tbe    1,476 
acres;  all  reciting  that  Batcllff  was  entitled 
to  1,476  acres  for  his  services  in  locating  and 
patenting  tbe  land.    For  a  full  statement  of 
this  testimony,  we  refer  to  the  report  of  this 
case  when  it  was  on  appeal  before,  as  report- 
ed In  40  S.  W.  1011.    The  appellants  objected 
to  tbe  admission  of  tble  testimony  on  the 
ground  that  they  were  strangers  to  the  ceo* 
ord,— were    not   claiming    title   thiough    the 
Cravens  estate,  but  weie  claiming  through 
the  Goocb  estate,— and  therefore  tbe  record  of 
the  proceedings  to  which  they  were  not  par- 
ties was  not  binding  upon  them.    It  is  suf- 
ficient for  us  to  say  in  response  to  these  as- 
signments of  error  that  we  think  the  testi- 
mony comirtafued  of  was  properly  admitted, 
for  two  reasons:  In  the  first  place,  they  con- 
stituted links  in  the  chain  of  appellees'  title; 
and.  In  tbe  second  place,  they  were  admissi- 
ble. In  connection  with  other  testimony,  on 
the  questioD  of  acquiescence  and  ratification, 
when  coDtreUed  by  the  ebai-ge  of  the  court, 
OS  was  done.     It  was  claimed  that  Oldeon 
J.  Goocb,  as  Independent  executor  of  John  G. 
Goocb,  authorized  and  ratified  the  locative 
cmtract  made  by  Alford,  as  administrator  of 
tbe  estate  of  John  E.  Cravens,  with  Ratcliff, 
and  that  Jesse  Calhoun,  at  the  time  of  bis 
pnrchase  of  the  Goocb  interests  in  tbe  land, 
knew  of 'these  facts,  and  that  he  also  acqui- 
esced la  and  ratified  the  contract;  that  Mrs. 
Lane  and  Mrs.  Tfareadgill  at  the  time  they  ac- 
quired the  land  had  notice  of  the  contract 
and  deed,  and  this  ratification  by  Gooch  and 
Calboun;    and  that  tbey  acquiesced  in  the 
samcv  <U)d  were  therefore  bound  by  It    The 


court  In  bis  Instructions  to  the  Jury,  told 
them  they  could  not  consider  any  of  tbe  state- 
ments or  recitals  contained  in  tbe  records  ad- 
mitted as  evidence  of  the  truth  of  any  such 
statements  or  recitals,  as  against  appellants, 
unless  they  believed  from  other  evidence  be- 
fore them  that  I.  F.  TbreadgUl  and  S.  A. 
liOne,  with  full  knowledge  of  tbe  locative 
contract  with  and  sale  to  Ratctlir,  acqidesced 
In  and  ratified  the  same.  As  stated  before, 
thus  controlled  by  the  dtarge  of  tbe  court, 
the  appellees  were  entitled  to  have  the  evi- 
dence complained  of  go  to  the  Jury.  Halbert 
T.  De  Bode  (Tex.  Cly.  App.)  40  S.  W.  1018; 
Id.  (Tex.  Civ.  App.)  28  S.  W.  S8. 

We  think  appellaniif  fourth  assignment  of 
error  is  weU  taken,  and  have  decided  that  it 
Is  our  duty  to  reverse  and  remand  tbe  case 
on  account  of  the  admission  of  the  testimony, 
and  the  charge  of  tbe  court  in  connection 
with  this  testimony.  Geo.  F.  Alford,  as  aA- 
mlnistrator  of  the  estate  of  John  B.  Cravens, 
In  his  thirteenth  annual  report  as  such  ad- 
ministrator, filed  in  tbe  probate  court  of  An- 
derson connty,  recites  that  a  locative  interest 
of  one-third  is  due  J.  T.  RatcUft  out  of  tbe 
Patton  lands,  owned  jobitly  by  the  estates  of 
Cravens  and  Gooch.  Tbe  fifteenth  anuuai  re- 
port shows  only  1,^6  acres  of  tbe  Patton 
land  OB  betoBgiag  t»  the  estate  of  Cravens. 
Tbe  sixteenth  assiual  repast  flnol  report  and 
supplement  to  flnal  report  show  an  undivided 
half  Interest  la  certatn  PUtoa  landa,  exclnd- 
Ing  tbe  lands  In  csntiwversy  In  this  suit,  as 
belonging  to  JobB  B.  Crarcns'  estate,  and 
was  partitioned  between  Mrs.  Motile  P.  Fort- 
cwn,  represented  by  bcr  attoraeys.  Greenwood 
Jk  Qoocb,  and  Earle  E.  CraycnSv  represented 
by  her  guardian  ad  litem,  CUdeon  J.  Goocb; 
and  In  aahl  partltkin  Mta.  Mollie  P.  Fortson, 
by  her  attamcys^  who  represented  her  tbere- 
In,  ratified  all  tbe  acts  of  Alford  as  adminta- 
trator,  tnclndlng  sales  of  land  belonging  to 
sold  estate,  though  there  was  no  specific  rati- 
fication of  any  act  relative  to  tbe  Patton 
lands.  These  reperts  were  admitted  over  oI>- 
JeetlMia  at  appellants;  the  conrt  admitting 
them  for  the  express  pm-poee  of  sbowtqg.  If 
they  did  show,  tbat  Greenwood  &  Guoch.  as 
agents  for  Mrs.  Lane  and  Mrs.  Threadgill, 
acquired  knowledge  of  the  claim  of  Ratcliff 
to  tbe  locative  contract  In  this  partition  pro- 
ceedbtg.  Tbe  appellants  contend  that  the 
knowle^^e  thus  acquired.  If  any,  by  Green- 
wood &  Goo<di,  was  not  Imputable  to  them, 
because  tbey  were  not  parties  to  tbis  proceed- 
ing, and  any  knowledge  acquired  therein  by 
Greenwood  &  Goocb,  even  though  tbey  were 
tbe  agents  of  appellants,  would  not  be  bind- 
ing upon  them,— in  other  words,  tbat  notice 
to  an  agent  Is  not  notice  to  his  principal,  un- 
less such  notice  be  acquired  In  tbe  transaction 
of  the  principal's  business.  In  this  conten- 
tion we  think  the  appellants  are  correct.  Al- 
len y.  Garrison,  92  Tex.  647,  60  S.  W.  339, 
and  cases  there  cited.  In  addition  to  this, 
tbe  court  emphasized  the  error  by  Instructing 
the  Jury  that  tbe  testimony  was  admitted  as 
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bearing  upon  the  question  of  knowledge  ac- 
quired by  Greenwood  &  Goocb  as  agents  for 
Mrs.  Lane  and  Mrs.  Tbreadgill.  And  agam, 
the  deed  from  Jesse  Oalhoun  to  Mrs.  Lane 
and  Mrs.  ThreadglU  was  dated  July  31,  1877, 
and  the  fifteenth  and  subsequent  reports  of 
Alford  were  not  filed  unUl  1878  and  1879; 
and  any  knowledge  acquired  by  Greenwood  & 
Goocb,  as  agents  for  them,  after  the  deed  was 
made  to  them,  and  after  their  rights  had  at- 
tached, was  not  imputable  to  Mrs.  Lane  and 
Mrs.  ThreadgUl.  The  issue  of  ratification  or 
acquiescence  was  the  main  issue  In  this  case, 
and  was  sharply  drawn;  and  the  evidence 
conflicting  upon  such  issue,  and  the  verdict 
of  the  jury  being  a  general  one,  we  cannot 
tell  to  what  extent  they  were  influenced  by 
this  testimony,  when  emphasized  by  the 
charge  of  the  court. 

We  do  not  think  there  is  any  merit  In  ap- 
pellants' flfth  assignment  of  error,  which 
goes  to  the  excluding  of  testimony  which  ap- 
pellants introduced  for  the  purpose  of  show- 
ing that  Thomas  B.  Greenwood,  who  was 
dead,  and  who  represented  the  appellants  as 
<Hie  of  their  attorneys  on  the  former  trial 
of  the  case,  offered  to  testify  at  that  trial  to 
certain  facts  in  regard  to  notice  of  the  lo- 
cative contract  with  Ratcliff.  We  do  not  see 
upon  what  theory  of  the  law  this  testimony 
was  admissible,  but  suppose  the  appellants 
offered  it  upon  the  proposition  tbat  It  was 
testimony  that  had  been  given  In  a  former 
trial,  and  could  therefore  be  reproduced  at 
this  trial.  If  that  was  the  theory,  the  the- 
ory is  correct,  but  In  this  Instance  the  testi- 
mony had  never  heax  given,  and  It  was  not 
contended  by  appellants  that  it  had  ever  been 
given;  and  therefore  it  could  not  be  repro- 
duced, any  more  than  ordinary  statements  or 
hearsay  testimony.  Of  course,  testimony  of 
a  deceased  witness,  after  he  has  once  testi- 
fied to  facts  In  a  former  trial  of  a  case,  may 
be  reproduced  at  a  subsequent  trial;  but  we 
know  of  no  rule  of  law  or  authority  that  au- 
thorizes the  reproduction  of  something  that 
the  parties  expected  to  prove  by  a  deceased 
wltpess  at  a  former  trial. 

We  think  appellants'  special  charge  No.  9, 
as  set  out  In  their  fourteenth  asslg;nment  of 
error,  should  have  been  given  by  the  court. 
The  charge  was,  in  effect,  that  on  the  issue  of 
Innocent  purchaser  for  value,  without  notice, 
the  burden  of  proof  was  upon  the  appellees 
to  show  notice  to  the  appellants  of  the  Rat- 
cliff  locative  contract  and  claim  thereunder. 
Under  the  facts  of  this  case,  It  will  be  ob- 
served that  Ratcliff's  title,  which  appellees 
claim,  to  the  Interest  of  John  O.  GkKKh's  es- 
tate In  the  land,  was  purely  equitable,  of 
which  there  was  no  record  notice.  Tlierefore 
It  devolved  upon  the  appellees  claiming  this 
equitable  title  to  show  by  a  preponderance  of 
the  testimony  the  notice  of  the  locative  con- 
tract necessary  to  protect  them. 

Appellants'  seventeenth  assignment  of  er- 
ror questions  the  refusal  of  the  court  to  give 
special  charge  No.  12  asked  by  them,  which 


was  to  the  effect  that  If  the  Jury  found  thnt 
Alford  entered  Into  a  contract  with  Ratcliff 
for  the  location  of  the  Patton  league  certifi- 
cate under  authority  from  the  executor  of  the 
estate  of  John  G.  Gooch,  by  the  terms  of 
which  Ratcliff  was  to  locate  the  certlfiicate. 
and  have  a  league  of  land  patented  to  Cra- 
vens and  Gooch;  Ratcliff  paying  all  eipensw 
of  every  kind,  Including  surveyor's  fees,  lo- 
cating, land-ofQce  patent  fees,  government 
dues,  and  all  other  fees  and  expenses,  and  for 
hls  compensation  and  services  was  to  receive 
a  deed  to  one-third  of  the  land  patented;  the 
Cravens  and  Gooch  estates  to  receive  the  re- 
maining two-thirds  of  the  land,— and  that 
Gideon  J.  Gooch,  executor,  and  Jesse  Calhoun 
ratified  and  confirmed  said  contract,  but  fur- 
ther found  that  Ratcliff  failed  to  comply  with 
bis  contract,  then  to  find  for  the  appellants. 
Under  the  facts  of  this  case,  we  do  not  think 
the  court  erred  In  refusing  to  give  this  charge. 
Although  there  was  a  confiict  of  testimony 
as  to  whether  or  not  Alford,  out  of  his  Indi- 
vidual assets,  paid  all  these  fees  and  expenses 
that  he  had  agreed  to  pay,  and  there  being 
strong  testimony  showing  that  he  did  not 
comply  with  the  terms  of  that  contract,  yet 
the  testimony  shows,  without  any  contradic- 
tion, that  whatever  fees  or  expenses  he  failed 
to  pay  were  advanced  by  the  Cravens  estate 
and  parties  other  than  Gooch,  or  anyone 
claiming  under  him.  Therefore  appellants 
are  not  In  a  position  to  complain  of  Ratcliff 
not  carrying  out  his  contract,  becaiue  he  did 
carry  it  out,  in  so  far  as  the  Gooch  estate  is 
concerned,  and  no  money  was  advanced  by 
that  estate,  or  any  one  claiming  through  that 
estate. 

We  have  carefully  considered  the  remain- 
ing questions  raised  by  appellants  In  their 
brief,  and  find  no  error  committed  by  the 
trial  court  in  any  of  them.  But  for  the  rea- 
sons above  given,  the  Judgment  is  reversed, 
and  the  cause  remanded.  Reversed  and  re- 
manded. 

KEY,  J.,  being  disqualified,  did  not  sit  in 
this  case. 


GREENHILL  t.  HUNTON.t 

(Court  of  Civil  Appeals  of  Texas.    June  4, 
1902.) 

ACTION  ON  liEASE-PLEADINO— PAROL  BVI- 
DBNCB— TENDER. 

1.  Plaintiff,  by  a  written  contract,  leased  the 
defendant's  farm  of  000  acres.  Prior  to  makinj; 
the  lease  it  had  been  anderstood  that  defend- 
ant would  reserve  a  certain  tract  of  64  acres, 
but  no  reservation  wag  made  in  the  lease.  De- 
fendant, In  his  answer,  allefted  that  he  re-rented 
such  tract  from  plaintiff.  Held,  that  the  allega- 
tion of  the  answer  should  be  construed  as  re- 
lating to  a  contract  subsequent  to  the  lease, 
and  did  not  authorize  evidence  of  an  agreement 
prior  to  the  lease. 


>  BebearlDg  dtnled  June  »,  IML 
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The  terms  of  tbe  written  leas^  could  not 
aried  or  limited   by  parol  eridence  of  a 

nnderstandlng. 

Where  the  maker  of  a  uote  offered  to  the 
>  to  settle  the  differences  between  them, 
li  incladed  other  matters,  such  offer  was 
i  tender  of  payment  of  the  note  which 
i  relieve  the  maker  of  Uability  for  attor- 

f  ee  dne  on  the  note. 

)peal  from  Hill  county  court;  L.  O.  Hill, 
e. 

tion  by  B.  A.  Greenhlll  against  J.  L. 
ton.  Prom  a  judgment  for  plaintiff,  de- 
ant  appeals.    Reversed. 

ear,  Morrow  &  Smltbdeal,  for  appellant, 
&  PbUUps,  tor  appellee. 

SHER,  C  J.  Appellant's  first  assign- 
:  of  error  complains  of  the  following 
;e  given  by  the  trial  court:  "If  from 
ividence  you  believe  that  the  defendant 
d  from  plaintiff  the  said  M  acres  of  land 
lied  by  Levi  Griffith  for  the  year  1900. 
agreed  to  pay  him  as  rent  therefor  the 
of  $3.50  per  acre,  yon  will  find  for  the 
Mff  tbo  further  sum  of  $224,  with  Interest 
on  at  the  rate  of  six  per  cent  per  au- 
from  the  time  that  said  sum  was  realls- 

rent  from  said  64  acres  by  defendant" 
?  is  no  oncertainty  or  ambiguity  iu  the 
i  of  tbe  rental  contract  entered  into  be- 
'-.  appellant  and  appellee.  By  the  terms 
St  contract  the  appellee  rented  to  appel- 
his  entire  farm  of  000  acres,  and  there 
thing  apon  the  face  of  that  agreement 
1  indicates  a  pnrpc3s  and  intention  to  re- 

to  tbe  appellee  the  d4  acres  occupied  by 
Griffith,  or  that  he  re-rented  the  same 
tbe  appellant  There  is  no  evidence  in 
icord  that  subsequent  to  the  ex^>cution  of 
Titten  lease  the  appdlee  re-rented  from 
PI>cIlant  the  64  acres  in  question,  but 
dear  from  the  testimony  of  the  appellee 
>lf  that  prior  to  executing  the  written 
act  It  was  understood  between  him  and 
iant  that  the  64  acres  should  be  reserved 
n.  or  excepted  from  tbe  operation  of  tbe 
net;  bnt,  as  said  before,  this  agreement 
not  carried  Into  the  written  contract, 
ippellee  pleaded  that  be  re-rented  from 
ppellant  the  64  acres.  We  agree  with 
Iant  that  tbe  evidence  did  not  warrant 
ubmission  of  this  question  to  the  Jury, 
■negation  of  appellee's  answer  to  tbe  ef* 
bat  be  re-rented  from  the  appellant  this 
tity  of  land  Is  to  be  construed  as  a 
I  contract  entered  into  subsequent  to  the 
of  the  execution  of  the  written  agree- 

whereby  be  rented  his  entire  600  acres 
e  appellant.  The  evidence  offered  and 
Inced  by  tbe  appellee  did  not  establish 
)seqnent  contract  of  reatal  of  tbe  64 

bat  the  ^ect  was,  by  parol  evidence, 
lit  and  modify  tbe  written  contract  en- 

into  between  him  and  the  appellant 
previons  parol  understanding  between 

parties  as  to  the  right  of  the  appellee 
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to  retain  tha  01  acrea  In  question  was  merged 
into  the  written  contract  when  It  was  execut- 
ed, and  to  permit  parol  evidence  to  establlsli 
the  right  of  the  appellee  in  question  would 
be  to  modify  and  limit  the  effect  of  the  writ- 
ten agreement  This  question  is  raised  In 
the  appellant's  assignments  of  error  objecting 
to  the  charge  as  above  stated,  and  also  in  his 
fourth,  filth,  and  sixth  assignments  of  error. 

Appellant's  second  assignment  of  error  Is 
as  follows:  "The  court  erred  In  giving  the 
following  charge:  'If  you  believe  from  tbe 
evidence  that  at  the  time  alleged  In  defend- 
ant's answer  be  was  ready,  willing,  and  able 
to  pay  plaintiff  the  said  $100  note  due  plain- 
tiff, and  sought  plaintiff  for  the  purpose  of 
paying  same,  and  offered  so  to  do,  but  was 
prevented  from  paying  same  to  plaintiff,  you 
will  find  for  the  defendant  as  to  attorney's 
fees  upon  said  $100  note.' "  We  are  of  the 
opinion  that  the  evidence  was  not  of  such  a 
character  as  would  relieve  the  defendant 
from  responsibility  for  the  attorney's  fees  due 
upon  the  note  executed  by  him  to  the  plain- 
tiff. There  was  no  offer  or  tender  of  pay- 
ment by  blm,— almply  an  alter  to  settle  the 
differences  between  them,  which  embraced 
other  matters  besides  the  note  in  question. 
The  facts  relating  to  this  subject  do  not  es- 
tablish an  offer  or  tender  to  pay  of  such  a 
character  as  would  relieve  the  defendant 
from  responsibility  for  tbe  attorney's  fees. 

For  tbe  reasons  stated,  tbe  Judgment  is  re- 
versed and  the  canse  remandet?.  Beven'itl 
and  remanded. 


BANGS  at  al.  t.  CREBBOf  ct  aL' 

(Oocrt  of  Civil  Appeals  of  Texas.    May  tl, 

1902.) 

VENDOR  AND  PURCHASER— PTTRCHABB-MONBT 
NOTE— VENDOR'S  UEN  —  LIMITATIONS  —  EX- 
TENSION OF  TIME  FOR  PAYMENT— BrFBCT— 
PLGADINO  LIMITATIONS-RIQHTB  Or  PUR- 
CHASER FROM  VENDEE. 

1.  In  an  action  on  a  pnrchase-money  note, 
and  to  foreclose  a  vendor  s  lien  retained  in  the 
deed,  defendant,  a  grantee  of  the  vendee,  plead- 
ed payment  and  limitatious.  Plaintiff,  in  a  rep- 
lication, pleaded  a  written  agreement  between 
tbe  then  owners  of  the  land  and  the  owners  of 
the  note,  extending  the  time  of  payment  for 
three  years  from  the  date  of  the  agreement 
and  reducing  the  interest  to  7  per  cent.  There 
was  no  answer  or  exception  to  the  replication. 
Held,  that  the  plea  of  limitations  to  the  orig- 
inal cause  of  action  did  not  apply  to  the  new 
canse  of  action  set  up  in  the  replication,  and, 
there  being  no  such  plea  thereto,  it  was  not 
barred. 

2.  Where  a  veudor's  lien  is  retained  in  a  deed 
to  secure  a  purchase-money  note,  and  an  agree- 
ment is  entered  into  before  limitations  naye 
run,  between  the  owner  of  the  land  and  the 
holder  of  the  note,  to  extend  the  time  of  pay- 
ment, the  statute  is  thereby  stayed,  and  the 
lien  preserved,  even  as  against  a  subsequent 
purchaser  of  the  land. 

3.  A  deed  provided  that  the  vendor's  U«i  re- 
tained thereby  should  be  released,  as  to  one 
five-acre  tract,  for  each  payment  of  a  specified 
sum  on  the  purchase-money  notes.  After  pay- 
ment of  two  of  the  three  notes,  and  release  of 

'  Writ  of  error  denied  by  supreme  court. 


Digitized  by  VjOOQIC 


4i2 


'  69  SOUTHWESTERN  HEPORXBJB. 


(Tex. 


a  proportionate  amonnt  of  the  land,  the  owner 
of  the  balance  platted  it  iuto  lots,  blocks, 
streets,  and  alleys  and  dedicated  the  streets  and 
alleys  to  the  public.  Defendants  purchased  the 
lots  and  blocks  under  a  decree  foreclosing  their 
second  mortgage  thereon,  which  decree  express- 
ly declared  that  the  sale  thereunder  should  be 
subject  to  the  vendor's  lien  reserved  in  such 
deed.  Beld,  in  an  action  to  foreclose  such  ven- 
dor's lien,  that  defendants  could  not  complain 
of  the  releases  made  in  accordance  with  the 
terms  of  the  deed,  or  of  the  dedication  of  the 
streets  and  alleys. 

Elrror  from  district  court,  Tarrant  county; 
M.  E.  Smith,  Judge. 

Action  by  Alfred  Crebbin  and  others  against 
Francis  S.  Bangs  and  othsrs.  From  a  Judg- 
ment for  plaintiffs,  defendants  bring  error. 
Affirmed. 

Stanley,  Spoonts  &  Thompson,  for  plaintiffs 
in  error.  Greene  ft  Stewart  and  A.  A.  Hen- 
derson, for  defendants  In  error. 

HUNTER,  J.  This  suit  was  brought  by 
appeUeea  against  appellants  In  tiie  district 
court  of  Tarrant  county  on  tiie  11th  day  of 
October,  1809,  upon  a  promissory  note  of  $18,- 
TiOO,  which  was  executed  by  the  American 
Land  ft  Investment  Company  to  the  order  of 
Robert  McCart,  dated  June  14,  1889,  due  on 
or  befere  three  yeaia  after  date,  with  inter- 
eat  at  the  rate  of  10  per  cent,  per  annun  from 
its  date,  and  10  per  cent  attorney's  tees  If 
placed  in  the  bands  of  an  attorney  tot  collec- 
tion;, also,  to  fbreeloae  the  vendoE's  Ucn,  re- 
tained in  the  deed  to  seeure  said  note,  with 
others  named  therein,  on  certnlit  lands  In 
Tarrant  county,  Tex.  Xhe-  appellants  in  pos- 
session pleaded  general  denial;  five  years' 
limitation  agalnrt  tiie  right  to  foredese  the 
yend«r's  lieu,,  four  years'  limitation  against 
the  right  to  recover  oa  the  note;  payment; 
and  that  the  lien,  on  their  blocks  of  land,  of 
Ave  acces  eacb^  only  anraunted  to  $400  to  the 
block;  and  rrilease  of  a  iiertlon  of  the  Men 
by  releasing  the  lien  on  the  streetSt  alleys,  and 
thorougbtftcesy  which  aaaouated  to  about  one- 
third  of  the  land.  This  answer  was  filed 
KebiTiary  12,  1901.  AppeUecs,  fn  replication, 
filed  rcbruary  13,  IflOl,  pleaded  that  by  a 
written  agreemKUt,  cnteted  into  cm  the  12th 
day  of  October,  1898,  by  and  between  the 
owners  of  the  lands  and  the  owner  and  hold- 
er of  the  note,  the  Yorlcshire  Investment  & 
American  Mortgage  Company,  Ldmited,  pur- 
chased the  D0t«i  and  extended  the  thne  for 
three  yean  from  the  date  of  the  agreement; 
the  Interest  thereon  being  reduced  to  7  per 
cent.,  payable  in  London  exchange.  To  this 
pleading  of  appellees,  "plaintiffs'  first  sup- 
plemental petition,"  the  appellants  filed  no  an- 
swer whatever,  nor  was  any  exception  filed 
thereto.  The  case  was  tried  by  the  court 
without  a  Jury,  and  a  final  decree  entered  es- 
tablishing the  amount  of  the  note  at  $32,254, 
the  vendor's  lien  on  the  land  described,  and 
directing  foreclosure  thereof  to  be  made  by 
public  sale;  but  no  personal  Judgment  against 
anybody  was  rendered  for  the  debt  because  of 
uooresidence  and  other  causes  not  necessary 


to  m^itlon  In  detail;  and  from  this  decree  tills 
appeal  was  taken. 

The  record  discloses  the  following  facts: 
Robert  McCart  was  the  owner  of  flve  several 
adjoining  tracts  of  land  lying  in  Tairant 
county,  Tex.,  adjacent  to  the  dty  of  Ft 
Worth,  and  now  known  as  "Arlington 
Heights,"  containing.  In  all,  900  acres,  on 
June  14,  1889;  and  on  that  day  he  sold  and 
conveyed  the  same  to  the  American  Land  i. 
Investment  Company,  a  Texas  corporation, 
for  the  sum  of  $112,900.  Forty-five  thousand 
dollars  was  paid  him  In  the  capital  stock  of 
the  company,  and  the  company  assumed  $12,- 
000  of  vendor's  lien  debts  against  the  land, 
and  executed  and  delivered  Its  three  promis- 
sory notes  for  $18,500  each,  due  in  one,  two, 
and  three  years  after  the  date  aforesaid, 
each  bearing  Interest  at  the  rate  of  10  per 
cent  per  «tinnm,  stipulating  for  10  po'  cent 
attorney's  fees  If  placed  In  the  hands  of  an 
attorney  for  collection.  The  deed  expressly  re- 
tained the  vendor's  lien  on  all  the  lands  to  se- 
cure the  payment  of  the  three  notes,  and  the 
assumed  Indebtedness  aforesaid,  all  of  which 
were  paid  except  the  last— the  <M>e  here  sued 
on,— which  by  Its  terms  became  due  on  the 
17th  day  of  June,  1892.  This  deed  was  duly 
recorded  at  the  time.  On  tiie  back  of  this 
note  were  the  Indocseinenta  of  Bobert  Mc- 
Cart The  Western  Security  Caupsny,  the 
Cbemlcat  Trust  &  Savtocs  Bank  <4  Chicago, 
Tlk9  ChambeilalB  Isvestmcnit  OonMpany,  The 
Ft  Worth  ft  Arlington  Heights  Land  ft  In- 
vestment OmapRuy,  and  the  Yorkahire'  Invest- 
ment ft  American.  Mortgage  Company,  Limit- 
ed, ordering  the  some  paid  tz>  Alfred  Grebhts, 
wItbODt  reeoosse,  dated  Bcadtord,  Bngland, 
aiarcfa  24,  1800.  On  OctsiMr  12,  1692,  aa 
agnaamk  tn  wrtdng  was  entered  l«to  by  and 
betwecB  the  then  a>wners-  of  the  note  and  tii* 
£orksfalre  Itavestnaent  ft  American  Uortgag* 
Company,  Umltcd,  whereby  the  time  of  pay- 
ment of  the  uata-  was  eaitended  three-  years 
from  the  dsts  of  said  agreement,  and  the 
rane  of  interest  changed  tn  7  per  cent  per  an- 
mm,  and  the  note  sold  to  the  Yorfcsbh«  C«d»- 
pany  for  its  fbec'  vadne.  It  his  never  been 
paid,  nor  any  part  thereof  except  fHXi,  paid 
May  20,  1802.  In  the  deed  of  McCart  con- 
reylDg  tills  900  acres  of  land  to  the  Ameri- 
can Lund  &  Investment  Oompany,  It  was  stlp- 
idaled  that,  whenever  *  payment  of  as  much 
as  $400  was  mads,  tfie  ammait  shonld  be 
credited  on  the  notes,  and  a  release  of  the 
vendor's  lien  should  be  executed  to  a  five- 
acre  block  of  the  land  as  requested  by  the 
company;  and  in  this  way  all  the  land  has 
been  released  except  the  streets  and  alleys 
and  that  described  in  this  suit  and  now  own- 
ed by  the  appellants.  The  American  Land  & 
Investment  Company,  in  March,  1890,  platted 
the  land  Into  blocks,  lots,  streets,  alleys,  reser- 
vations, etc.,  for  the  purpose  of  selling  to 
purchasKS,  and  dedicated  the  streets,  alleys, 
and  public  thcsroughfarea  to  public  use,  re- 
serving the  right  to  use  said  streets,  alleys, 
and  thoroughfares  for  water,  Ught,  and  street- 
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railway  purposes;  and  these  plats  and  maps 
and  dedication  papers  were  duly  recorded 
at  the  time.  On  March  4,  1892,  the  Ameri- 
can I^Dd  &  Inrestment  Company  aforesaid 
sold  and  conveyed  the  lots  and  blocks  upon 
whldi  the  foreclosure  In  this  suit  Is  sought, 
and  one  addltfonal  block,  to  the  Ft  Worth  & 
Arlington  H^gbts  Land  ft  Investment  Com- 
pany, a  company  M^antoed  undo'  the  latrs 
of  the  state  of  Colorado,  upon  the  considera- 
tion that  said  latter  corporation  assume  all 
the  IncmnlMranees  on  said  lands;  and  the  lots 
and  blocks  uimn  which  the  foreclosure  Is 
sought  were  conveyed  to  appellants  on  No- 
vember 14,  1896,  and  they  were  in  possession 
of  the  same  when  this  suit  was  filed,  but  were 
■ot  made  parties  until  the  amended  petition 
was  aied,  February  5^  1900.  The  note  was 
barred,  allowing  the  three  years'  extension, 
October  16,  1899,  but  no  plea  of  limitation 
jcaa  filed  against  the  new  contract,  which 
was  pleaded  by  the  plaintiffs  February  13, 
1801;  and  no  answer  was  filed  thereto  by  the 
appellants.  The  streets,  alleys,  and  thorough- 
Oires  dedicated  to  the  public  use  comprise 
abont  one-third  of  the  900  acres  first  convey- 
ed. About  three-fourths  of  the  blocks  have 
been  released,  and  those  released  were  twice 
aa  valaaUe  as  the  ones  upon  which  the  lien 
is  son^t  herein  to  be  foreclosed.  They  were 
reieased  upon  the  payment  of  $400  ou  each 
flve-acre  blocdc,  which  blocks,  at  the  time  they 
wer«  released,  were  worth  $4,000  each. 

The  able  comisel  of  appellants  earnestly  In- 
tists  that  the  court  erred  in  not  sustaining 
their  plea  of  limitation  of  four  years  in  bar 
of  the  cause  of  action  on  the  note,  and  also 
in  bmr  ot  the  cause  of  action  on  the  new  con- 
tract set  np  by  the  plaibtiS  in  reply  to  the 
deflendants'  original  plea  of  limitation  of  four 
years  against  the  not&  But  we  think  the 
esurt  did  not  err  in  overruling  this  plea  of  lim- 
itation, rt  was  filed  February  12,  1901,  and 
was  pleaded  only  against  the  note  aa  orig- 
inally made  and  declared  upon.  In  reply 
tliereto,  filed  February  13.  1901,  the  plaintUT 
Oebbhi  pleaded  the  contract  of  extension  of 
the  tbne  of  payment  for  three  years  from  Oc- 
tober 12,  1892;  and  the  appellants  filed  no 
answer  whatever  to  the  new  cause  of  action 
thus  pleaded  by  the  appellees.  It  is  too  well 
settied  In  this  state  to  cite  authorities,  that  a 
new  promise  to  pay  a  debt  barred  by  limita- 
tion is  •  new  cause  of  action.  This  was  a 
Dew  contract  because  it  changed  the  rate  of 
hiterest  from  10  per  cent  to  7  per  cent,  and 
required  it  paid  in  London  exchange,  and  ex- 
tended the  time  of  payment  three  years  from 
its  date,  October  12,  1892;  the  original  note 
being  then  past  due.  This,  It  seems,  may  be 
done,  and  not  alTect  the  lien  on  the  lands, 
even  though  held  by  subsequent  purchasers 
for  a  valuable  consideratioo,  if  the  note  is  not 
barred  by  limitation  at  the  time  of  the  ex- 
tenaion,  and  if,  by  registration  or  otherwise, 
they  had  notice  of  the  lien  when  they  pur- 
chased. Montague  Co.  v.  Meadows  (Tex.  Civ. 
App.)  61  S.  W.  550;   Johnson  v.  Association 


(Tex.  Civ.  App.)  21  S.  W.  961;  Ware's  Adm'rs 
T.  Bennett  18  Tex.  794. 

This  agreement  to  extend  the  time  of  pay- 
ment evidenced  a  new  cause  of  action,  and  It 
was  as  necessary  to  plead  limitation  to  this 
new  cause  ot  action  as  it  was  to  plead  it  in 
the  original  action  on  the  old  note,  and,  no 
new  plea  having  been  Sled,  the  court  did  not 
err  in  disregarding  the  plea  interposed  against 
the  note^  The  plea  to  the  action  on  the  old 
note  was  not  an  answer  to  the  suit  on  the 
new  MKitract,— to  the  new  cause  of  action. 
Stoker  v.  Patton  (Tex.  Civ.  App.)  38  S.  W.  64. 

The  appellants  being  subsequent  purchas- 
ers with  notice  of  tne  promise,  contained  in 
McCarta  deed,  that  whenever  $400  was  paid 
a  release  should  be  executed  to  a  flve^cre 
block  as  requested  by  the  vendee,  they  cannot 
be  iieard  to  complain  of  tue  releases  made  on 
that  basis.  They  also  had  notice  that  the 
land  was  to  be,  ana  had  been,  cut  up  into 
blocks  and  lots,  and  that  the  streets,  alleys, 
and  thoroughfares  had  been  dedicated  to  pub- 
lic use;  besides,  they  are  not  purchasers  for  a 
valuable  consideration,  but  hold  under  con- 
veyances made  by  the  bondholders  of  a  sec- 
ond mortgage,  who,  at  their  own  foreclosure 
sale,  bought  the  land  In  question  under  fore- 
doflure  decree,  expressrty  dedaring  that  the 
sale  thereunder  should  be  subject  to  the  ven- 
dor's Uan  naerved  i&  the  deed  executed  by 
McCart. 

All  the  assignments  of  error  have  been  care- 
fully considered  by  us,  and  aro  ovemled  as 
having  no  merit;  and  no  question  is  involved 
which  would  Justify  extending  tlilA  opkoloo  hy 
dlscusshig  them. 

The  Judgment  is-  affirmed* 


AMERICAN  COTTON  00.  v.  SMITH.1 
(Court  of  Civil  Appeals  of  Texas.    May  21, 

1902.) 

SBRVAK'T— INJURY— ASSUMBD  RISKr-CONTRIB- 
UTORY  rnBGLlGBNCB  —  FELLOW  SERVAN  C  — 
VICE  PRINCIPAL,— CONCURRING  NEQLIOISNCB 
— PLEAUlNtt-PBTlTION  —  THIAi.  —  INSTRUC- 
TIONS. 

1.  An  allegation  in  a  petition  for  injuries  to  a 
servant  engaged  in  the  construction  of  a  tower, 
caused  by  his  being  struck  with  a  piece  of  tim- 
ber sawed  oS  and  allowed  to  fall  by  workmen 
above  him,  that  the  master's  agent  was  pres- 
ent and  knew  that  workmen  above  plamtIS 
were  sawing  ofi  timbers  and  allowing  them  to 
fall,  cannot  be  construed  as  an  allegation  that 
plaiutiff  continued  tus  work  with  knowledge  of 
the  negligence  of  the  workmen  above  him, — thus 
showing  no  cause  of  action, — when  the  petition 
further  alleges  that  plaintiff  had  a  right  to  be- 
lieve that  there  was  no  danger  In  doing  the 
work  assigned  to  him,  ond  that  he  did  not  sus- 
pect that  any  persons  would  permit  timbers  to 
tail  ou  him  without  warning,  or  that  the  work- 
men above  were  negligent.  * 

2.  A  servant  worliiug  on  the  ground,  in  the 
construction  of  a  tower,  whose  work  requires 
his  attentiouj  and  who  is  not  watching  work- 
men a)M>ve  him,  under  charge  of  the  same  fore- 
man, though  they  are  in  plain  view,  and  though 
the  servant  knows  that  a  timber  of  a  ceitain 
sine  is  being  sawed  above  him  without  being 


*  Rehearlog  denied  June  U.  IMt. 
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secured  hj  a  rope,  is  not  Kuilty  of  contribotory 
nesriigence,  as  matter  of  law,  which  will  pre- 
clude a  recovery  for  injuries  due  to  his  being 
struck  with  the  end  of  the  timber  wliich  is  al- 
lowed to  fall. 

8.  The  seryant  did  not  in  such  case  assume 
the  risk,  as  matter  of  law. 

4.  A  foreman  who  directs  a  serrant  to  work 
beneath  a  place  where  another  servant  is  work- 
ing, and  fails  to  warn  the  lower  servant  that 
the  end  of  a  timber  being  sawed  off  by  the 
upper  servant  is  al>out  to  fall,  is  guilty  of  such 
negligence  as  will  render  his  master  liable, 
thou^  the  upper  servant  is  also  negligent. 

5.  The  fact  that  a  servant  knows  that  a  fel- 
low servant  is  negligent  does  not  preclude  a  re- 
covery resulting  from  the  concurring  negligence 
of  the  fellow  servant  and  a  vice  principal. 

6.  Where  the  defendant  is  not  present  at  the 
trial  of  an  action  by  a  servant  for  personal  in- 
juries, and  no  request  is  made  for  the  submis- 
sion of  the  issues  of  assumed  risk  and  contrib- 
utory negligence,  failure  to  submit  such  issues 
is  not  ground  for  reversal. 

7.  Failure  to  define  "negligence"  was  not 
ground  for  reversal. 

8.  The  tact  that  a  verdict  la  for  "plainifl" 
instead  of  "plaintiff,"  is  not  ground  for  a  re- 
versal. 

Appeal  from  district  court  Onadolupe 
county;  M.  Kennon,  Judge. 

Action  by  Robert  M.  Smith  against  the 
American  Cotton  Company  for  injuries  re- 
ceived while  in  the  employ  of  defendant 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Eugene  Williams,  for  appellant    DIbrell  & 

Moshelm,  for  appellee. 


JAMES,  0.  J.  As  it  Is  claimed  that  the  pe- 
tition in  this  case  shows  no  case  against  ap- 
pellant and  will  not  support  the  judgment 
we  will  give  the  substantial  allegations.  It 
alleged  that  one  Bartholomae  was  defend- 
ant's foreman  in  charge  of  and  directing  the 
construction  of  a  wooden  structure  or  tower, 
with  power  to  employ  and  discharge  em- 
ployes engaged  in  such  work;  that  plaintiff 
was  employed  by  defendant,  and  directed  to 
oboy  the  commands  of  said  foreman;  that  on 
September  2,  1900,  Bartholomae  directed 
plaintiff  to  go  under  said  tower  and  tear 
down  some  scaffolding  that  had  been  erected 
under  the  tower,  and  to  draw  up  material  to 
such  hands  as  were  working  on  top  of  the 
tower,  and  directed  one  Kowatzeck  to  go  up- 
on the  tower  to  work  on  some  braces  there; 
that  Kowatzeck  was  unskillful  and  negligent, 
which  fact  was  known  to  defendant  at  the 
time  of  his  employment;  that  defendant  was 
negligent  In  eelectlug  and  in  employing  him, 
and  was  also  negligent  in  not  having  con- 
structed a  shelter  above  the  heads  of  those 
working  below,  so  that  falling  timbers  would 
not  strike  them,  etc.;  that  the  foreman  was 
present  and  knew  all  that  was  going  on,  and 
iSaew  that  Kowatzeck  and  others  were  above 
plaintiff,  sawing  off  timbers,  and  suffering 
same  to  fall  to  the  ground;  that  from  the 
top  of  the  tower  the  hands  could  easily  see 
plaintiff,  and  by  any  sort  of  diligence  could 
have  notified  him  that  said  piece  of  timber 
was  going  to  fall,  and  if  plaintiff  had  been 


notified  he  could  have  escaped  Injury:  that 
both  the  foreman  and  Kowatzeck  were  neg- 
ligent In  the  performance  of  their  duties  and 
In  the  construction  of  the  tower;  that  Kowat- 
zeck, acting  under  the  direction  of  said  fore- 
man, sawed  off  a  piece  of  scantling,  and  suf- 
fered it  to  fall  from  the  top  of  the  tower  to 
the  bottom,  upon  the  head  of  plaintiff,  in- 
juring him  (alleging  the  particular  injuries 
sustained),  while  plaintiff  was  pursuing  his 
work  as  directed,  and  was  not  suspecting 
that  Kowatzeck  was  an  unskillful  and  negli- 
gent workman,  and  not  suspecting  that  tim- 
bers would  be  allowed  to  fall  without  at 
least  some  warning  given  him. 

The  fifth  assignment  raises  this  question 
by  the  following  proposition:  "As  appellee 
seeks  to  recover  on  the  ground  of  defendant'is 
alleged  negligence  (1)  In  employing  Kowat- 
zeck as  appellee's  fellow  servant  and  (2)  in 
failing  to  provide  bim  with  a  safe  place  to 
work,  and  since  it  appears  from  the  petition 
that  appellee  was  informed  before  his  injury 
of  Kowatzeck's  negligent  character,  and  yet 
continued  his  work,  the  petition  shows  no 
cause  of  action."  This  is  founded  upon  a 
construction  of  the  petition  which  it  will  not 
bear.  There  is  this  allegation  in  the  petition: 
"That  defendant's  said  agent  was  present, 
and  knew  that  said  workmen  were  above 
plaintiff,  and  sawing  off  timbers  and  suffer- 
ing them  to  fall  to  the  ground."  This  does 
not  necessarily  mean  that  timbers  had  previ- 
ously been  allowed  to  fall,  and,  taken  witli 
other  allegations.  It  cannot  be  a  statement 
that  such  was  the  fact.  The  petition  alleged, 
also,  that  plaintiff  "had  a  right  to  believe 
that  there  was  no  danger  in  performing  the 
work  assigned  to  him,  and  he  did  not  sus- 
pect that  any  workman  would  be  directed  to 
saw  off  timbers  above,  and  suffer  tbem  to 
fall  upon  his  head  without  warning."  In  an- 
other place  in  the  petition  he  alleges  that  "he 
was  performing  the  work  assigned  to  him. 
and  not  suspecting  that  Kowatzeck  was  a 
negligent  workman,  and  not  suspecting  that 
any  person  at  the  top  of  the  tower  would  saw 
off  timbers,  and  permit  the  same  to  fall 
down  upon  plaintiff,  without  at  least  giving 
him  some  warning  of  the  approaching  dan- 
ger, plaintiff  pursued  his  work."  eta  In 
view  of  all  that  is  stated  in  the  petition,  it 
would  not  be  proper  to  construe  it  as  al- 
leging that  other  timbers  had  been  previous- 
ly suffered  to  fall. 

A  number  of  assignments  question  the 
judgment  as  contrary  to  the  evidence.  These 
are  the  second,  third,  and  fourth.  Under  one 
it  is  asserted  that  it  appears  from  the  evi- 
dence that  the  danger  was  as  apparent  to  the 
servant  as  to  the  master;  under  another, 
that  the  evidence  shows  that  this  was  an  as- 
sumed risk;  and  under  the  other,  that  the 
injury  was  caused  by  the  act  of  a  f^low 
servant;  that  the  evidence  shows  that  Bar- 
tholomae was  assisting  in  the  work  on  top 
of  the  tower,  and  while  so  doing,  and  for 
the  time  being,  he  was  acting  aa  a  fellow 
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terrant.  and  not  as  rice  prlndiml,  and  bis 
negligence  would  not  render  defendant  liable; 
and  that  the  evidence  failed  to  show  that  ap- 
pellant knew  or  had  reason  to  believe  that 
Eowatzeck  was  a  negligent  workman,  prior 
to  this  injury.  As  these  propositions  pro- 
ceed on  the  testimony,  we  will  here  state  its 
substance:  The  fact  that  Bartholomae  was 
in  charge  of  the  work  and  employed  as  vice 
principal  was  shown.  The  nature  of  the 
structure  and  surroundings  was  substantially 
as  alleged  hi  the  petition.  Flalntlfr  testified 
that  he  was  put  to  work  by  the  foreman  to 
tear  down  the  scaffolding,  end  to  pull  up  by 
rope  timbers  as  they  might  be  needed  on  the 
tower.  The  timbers  they  were  sawing  were 
2x8,  and  10  or  12  feet  long.  At  that  time  no- 
body was  on  the  tower,  but  soon  after  the 
foreman  directed  Kowatzeck  to  go  with  him 
npon  the  tower,  and  place  there  some  braces. 
They  were  up  there  working  some  time,  saw- 
ing and  fitting  braces.  Kowatzeck  sawed  off 
the  end  of  a  timber  weighing  about  16  pounds, 
which  fell  and  struck  plaintiff  on  the  head, 
knocking  him  nnconscious.  He  did  not 
know  how  long  he  remained  so.  He  was  not 
qnite  21,  and  had  not  bad  very  much  ex- 
perience, at  the  time.  He  was  not  much  ac- 
qnalBted  with  Kowatzeck,  had  never  worked 
with  him  before,  and  did  not  know  anything 
ahont  him  as  a  workman.  He  did  not  sup- 
pose be  or  any  one  else  would  saw  off  a  piece 
of  timber  on  his  head.  At  the  time  the  tim- 
ber was  sawed  off,  no  warning  was  given  by 
any  one.  Bartholomae  was  up  on  the  tower 
with  Kowatzeck,  and  directing  what  to  do. 
No  one  was  holding  the  timber  for  Kowat- 
zeck, and  he  did  not  have  it  tied  with  a  rope, 
bat  sawed  the  timber  off,  and  suffered  it  to 
fall  on  his  head.  There  was  no  scaffolding 
above  bim,  but  the  hands  were  standing 
anmnd  the  timbers.  He  could  not  perform 
Uk  work  that  bad  been  assigned  him,  and 
watch  th*  hands  above.  There  was  nothing 
to  ebstruct  the  view. 

B.  W.  Smith,  plaintiff's  father,  testified.  In 
substance:  He  was  acquainted  with  Bar- 
ttiolomae  and  Kowatzeck.  They  have  worked 
together  for  a  long  time.  Kowatzeck  was  a 
very  careless  and  reckless  workman,  and  the 
fact  is  notorious.  He  knew  Kowatzeck  well, 
and  bad  worked  with  him  for  a  long  time. 
He  (witness)  had  been  working  with  Bartbo- 
lomae  some  time  befoi-e  plaintiff  went  to 
work,  but  was  not  working  there  at  the  time. 
He  had  liberated  his  son  long  before  he  was 
hart,  and  he  bad  no  Interest  in  his  time  and 
earnings.  Bartholomae  was  the  boss  for  de- 
fendant, and  was  clothed  with  authority  to 
employ  and  discharge  hands,  and  had  the 
general  supervision  of  the  works,  and  the 
bands  working  under  him.  The  piece  of  tim- 
ber that  struck  plaintiff  was  not  seen  by  wit- 
ness, and  be  was  told  when  he  went  to  the 
place  that  It  had  been  burned  up.  At  that 
time.  It  seems,  his  son  hod  not  recovered 
consdonsness.  It  does  not  unmistakably  ap- 
pear fiDm  this  testimony  that  the  danger  was 


an  apparent  one.  Although  the  view  was  un- 
obstructed, and  plaintiff  migbt'have  watched 
the  proceedings  above  him,  it  does  not  ap- 
pear that  he  was  doing  so.  He  said  he  was 
under  the  tower,  working,  and  could  not  per- 
form his  work  and  watch  the  hands  above. 
Stress  is  also  laid  by  appellant  on  the  facts 
that  plaintiff  testified  that  the  dimensions  of 
the  timber  were  2x8,  and  10  or  12  feet  long; 
that  they  were  of  green  lumber,  and  the  end 
sawed  oil  which  fell  upon  him  weighed  about 
15  pounds;  that  they  were  fitting  the  braces, 
and  had  not  sawed  them  the  right  length 
before  going  up;  that  he  heard  them  sawing; 
also  the  (act  that  plaiutlfl  could  not  have 
learned  the  size  and  weight  of  the  piece  by 
seeing  it  afterwards,  as  the  evidence  showed 
it  had  been  burned  before  he  regained  con- 
sciousness; that  no  <»ie  was  holding  the  tim- 
ber of  Kowatzeck,  who  was  sawing  it;  and 
that  It  was  not  tied  with  a  rope.  It  does  not 
necessarily  appear  that  all  these  facts  became 
known  to  plaintiff  by  watching  the  work  go- 
ing on  above  him.  His  testimony  is  that  be 
was  not  doing  so.  If,  however,  he  had  known 
by  observation  that  Kowatzeck  was  sawing 
this  particular  timber,  and  bad  not  secured 
it  with  a  rope,  and  of  the  sizes  of  the  tim- 
bers, the  question  of  negligraice  on  his  part 
would  still  remain  an  open  one,  because  an 
ordinarily  careful  person  might  not  have  fore- 
seen that  such  an  act  of  negligence  would 
have  occurred  as  that  of  allowing  the  piece 
to  drop  down  where  he  was  working.  Evi- 
dently he  had  raised  these  timbers,  and  knew 
the  sizes  and  weight.  He  may  also  have 
noticed  the  dimensions  of  what  was  being 
sawed  off.  Still  it  would  not  conclusively 
appear  tluit  be  was  guilty  of  contrlbutory 
negllgence,  nor  that  the  danger  was  such  that 
he  must  have  realized  and  assumed  It 

The  contention  that,  under  the  evidence,  the 
act  was  that  of  a  fellow  servant,  is  not  sus- 
tained. In  the  first  place,  it  does  not  appear 
that  the  foreman  was  engaged  In  sawing  tim- 
bacs.  The  testimony  is  that  be  was  up  theru 
dlrectlng  the  work,  and  failed  to  warn  plain- 
tiff. This  direction  was  manifestly  a  part 
of  his  duties  as  foreman,  and  his  negligence 
as  foreman  and  that  of  Kowatzeck  concurred. 
The  facts  here  are  different  from  those  In  Rail- 
way Co.  V.  Schwabbe.  1  Tex.  Civ.  App.  579, 
21  S.  W.  706,  and  the  Idea  there  advanced  Is 
not  applicable.  As  to  the  testimony  touching 
knowledge  of  the  incompetency  of  Kowatzeck 
at  the  time  not  showing  that  such  fact  was 
then  known  to  Bartholomae,  it  seems  to  us 
that  the  evidence  Is  suflSclent  to  establish 
this;  but,  If  not,  the  concurring  negligence  ol 
the  vice  principal  eliminates  the  question. 

We  conchtde  the  evidence  was  not  such  as 
affirmatively  required  a  judgment  for  d& 
fendant. 

No  charges  were  requested  by  defendant. 
The  fact,  it  seems,  is  that  the  trial  took  place. 
in  the  absence  of  defendant  The  court  sub- 
mitted the  case,  in  general  terms,  on  defend- 
ant's negligence  as  charged.    A  submission 
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of  the  tBSoe  of  I11JU17  by  fellow  servaot  would 
have  been  Inadmissible  under  the  testimony. 
The  judgment  should  not  be  reversed  for  fail- 
ure to  submit  the  Issues  of  assumed  risk  and 
contributory  negligence,— there  being  no  re- 
quest for  that  purpose.  Nor  for  the  failure  of 
the  court  to  define  "negligence."  Warder  t. 
Henry  (Mo.)  23  S.  W.  780.  Nor  for  faUlng 
to  charge  the  negative  of  hla  chaise  that, 
unless  the  evidence  showed  that  defendant 
was  negligent,  to  find  for  defendant;  there 
being  no  request  therefor.  Nor  because  the 
verdict  was  for  "plalnlff"  Instead  oC  ';plala- 
tUT." 
The  Judgment  Is  afiirmed. 


/ 


WINOFIELD   et  al.   r.  HACKNEY  at  aLi 

(Court  of  CHvil  Appeals  of  Texas.     June  U, 

1902L) 

BUSINESS     HOMESTEADS— BIiBCnON— CONCLU- 
SIVENESS—EXECUTIONS— WITHDRAW  AI>— 
INJUNCTION^!  UKI3D1CTI0N. 

1.  Ndther  a  husband  conducting  two  basi- 
nesses  iu  different,  distinct,  and  separate  pla- 
ces, nor  his  wife  ou  his  death,  can  claim  both 
properties  as  exempt  business  homesteads. 

2.  The  election  of  a  widow  of  a  husband 
operating  two  separate  businesses,  at  different 
places,  at  the  time  of  his  death;  to  hold  one 
as  a  business  homestead,  is  binding  on  the 
widow  and  children,  if  such  election  is  not 
prejudicial  or  unfair  to  the  children. 

3.  The  district  court  lias  no  jurisdiction  to 
enjoio  the  enforcement  of  au  invalid  execution 
of  the  county  court,  but  the  remedy  is  by  mo- 
tion to  quash  in  the  latter  court,  aided  by  an 
injunction  in  such  court.  If  necessary,  to  re- 
strain proceedings  mider  the  execution  till  the 
motion  is  heard. 

4.  An  invalid  execution  may  be  withdrawn 
at  any  time  before  sale  of  property  levied  on, 

8r  tile  intervention  of  the  rights  of  third  par- 
es. 

Appeal  from  district  court.  Freestone  coun- 
ty; L.  B.  Cobb,  Judge. 

Injunction  by  A.  N.  Wlngfleld  and  others 
against  H.  O.  Hackney  and  others  to  restrain 
tbe  enforcement  of  an  execution.  From  a  de- 
cree for  defendants,  tbe  plaintiffs  appeal. 
Affirmed. 

(3eo.  A.  Bell  and  Qlbson  ft  Bryant,  for  ap- 
pellants. 

TEMPLBTON,  J.  A.  M.  Stnbbs  and  wife 
owed  a  community  debt  to  Hackney.  Btubbs 
died  intestate,  and  his  wife  qualified  as  sur- 
vivor. Hackney  brought  salt  in  the  county 
court  against  tiie  community  administrator, 
and  obtained  judgment.  Mrs.  Stubbs  mar- 
ried Wingfield.  Hackney  then  caused  an  ex- 
ecution to  be  issued  on  hla  said  judgment, 
and  bad  tbe  same  levied  on  a  lot  situated  In 
the  town  of  Wortham.  Thereupon  Mrs. 
Wlngfleld,  joined  by  her  husband  and  the 
minor  children  of  herself  and  Stubbs,  brought 
this  suit  in  the  district  court  against  Hack- 
ney and  the  officer  who  levied  the  writ,  the 
purpose  of  the  suit  being  to  enjoin  the  levy 

I  Rehearing  denied  Jlily  4,  IMS,  Mid  writ  of  «T«r 
denied  by  aupreme  court, 
t  4.  See  ExecuUoD,  vol.  21,  Cent  Die  {  S40. 


and  a  sale  thereundcc.  It  was  alleged:  0) 
That  tbe  said  lot  was  tlie  separate  pfopextf 
of  Mrs.  Wlngfleld,  having  been  aoquired  dur- 
ing her  first  coverture,  and  paid  for  with  her 
separate  means;  and  (2)  that  the  lot  was  ex- 
empt as  a  business  homestead.  A  prelimi- 
nary injunction  was  granted.  Mrs.  Wlngfleld 
died  Intestate,  and  ber  huslMnd  and  cbildtren 
prosecuted  the  suit  to  Judgment  The  trial 
was  without  a  jury,  and  resulted  In  a  decree 
dissolving  the  temporary  lojunction  and  re- 
fusing tbe  relief  sought.  Tbe  idalntUts  hare 
appealed. 

The  trial  court  found  as  a  matter  of  fact 
that  the  lot  was  paid  for  with  the  community 
means  of  Stubbs  and  wife,  and  not  with  the 
separate  means  of  the  wife.  On  tbe  faome- 
•tead  Issue  be  found  that,  at  tlie  time  of  bis 
death,  Btubbs  was  oondacting  the  bnsineas 
of  a  retail  grocery  merchant  on  the  lot  In 
controversy,  and  a  livery  tnialneBS  on  another 
lot;  tbe  two  lots  being  entirely  disconnected, 
and  each  business  being  separately  conducted, 
bath  lots  being  community  property;  that, 
after  Mrs.  Stubbs  qualified  as  survivor,  sbe 
Inventoried  tbe  livery  property  as  the  ex- 
empt business  homestead,  and  omitted  the  lot 
In  suit  from  her  Inventory,  claiming  the  same 
as  b&e  separate  property;  that  tbe  livery 
property  was  then  more  valuable  than  the  lot 
in  controversy.  These  findings  of  fact  are 
amply  supported  by  the  evidence.  This  de- 
poses of  tbe  contention  that  the  lot  was  not 
subject  to  the  levy  because  it  was  tbe  sepa- 
rate property  of  Mrs.  Wlngfleld. 

On  the  homestead  Issue,  the  trial  Judge 
concluded,  as  a  matter  of  law,  as  fMlows: 
"Btubbs,  bebig  oigaged  te  two  busineaaes, 
and  conducting  the  same  in  different,  distinct, 
and  separate  places,  could  not  have  claimed 
both  as  exempt  business  homesteads,  nor 
could  tbe  widow,  acting  in  her  capacity  of 
survivor,  have  done  ao;  but  be  or  she  could 
have  elected  which  of  tbe  two  to  so  claim. 
The  survivor  having  elected  to  claim  tbe  aald 
llveej  property  as  tbe  business  homestead, 
and  it  not  being  shown  that  such  elecdcm 
was  prejudicial  or  unfair  as  to  the  chfldren 
of  ber  husband,  both  sbe  and  they  are  bound 
by  such  election,  notwithstanding  that  at  the 
time  of  making  the  choice  she  mistakenly 
supposed  that  she  was  entitled  to  bold  the 
property  in  suit  as  her  separate  estate." 
This  conclusion  is  approved. 

Appellants  contend  that  the  trial  court  er> 
red  In  not  granting  the  injunction  sought  for 
the  reason  that  an  execution  could  not  be 
legally  Issued  on  Hackney's  judgment  against 
tbe  commimlty  administrator  after  her  mar- 
riage with  Wlngfleld.  Ttais  contention  ap- 
pears not  to  have  been  urged  on  tbe  trial,  and 
was  not  passed  on  by  tbe  trial  court.  The 
question  was  certified  by  us  to  the  supreme 
court,  and  it  was  there  held  that  Hackney 
was  not  entitled  to  enforce  the  collection  of 
his  judgment  by  execution  after  the  marriage 
of  Mrs.  Stubbs.  Wlngfleld  y.  Hackney,  OS  6. 
W.  262,  4  Tex.  (3t  Rep.  071.    Appdiants  ai« 
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entitled  to  have  £be  «xecatloii  stayed,  and 
the  question  Is  whether  on  thla  branch  of  the 
case  they  have  sought  the  proper  remedy  In 
the  court  having  Jurisdiction  to  grant  the  ap- 
propriate relief.  A  inotloa  to  quash  the  ex- 
ecution was  the  proper  remedy  of  appellants. 
In  Lockart  v.  Stickler,  48  Tex.  765,  an  ex- 
ecution was  Issued  for  costs,  and  the  defend- 
ant In  the  writ  applied  for  injunction  to  re- 
strain a  levy  and  sale  theretmder,  because 
he  alleged  that  the  costs  had  been  Improperly 
taxed.  The  court  said:  "It  will  not  do  to  re- 
gard this  petition  as  a  bill  in  equity,  but  rath- 
er as  a  motion  to  retax  costs,  with  an  order 
or  mandate  from  the  court  from  which  the 
execution  Issued  to  supecsede  the  execution 
nntH  the  motion  could  be  tried.  In  granting 
such  order,  or  Injunction,  as  U  is  called  In 
this  suit,  only  such  parts  of  the  costs  should 
be  superseded  as  are  shown  in  the  complaint 
to  have  been  Illegal;  as  to  the  rest.  It  should 
hare  remained  unafCected,  to  be  collected  un- 
der execution  unless  paid.  •  •  •  Though 
there  may  be  no  objection  to  tlie  use  of  the 
injunction,  as  it  is  called,  as  a  process  to  ef- 
fect a  temporary  stay  of  execution,  still  the 
(arm  in  which  this  proceeding  has  been  In^ 
stituted  should  not  be  allowed  to  vary  the 
substance  of  the  real  remedy,  which  Is  the 
retaxatlon  of  costs."  In  Freem.  Bix'ns,  fi  73, 
It  is  said:  "Whenever  an  execution  has  been 
improperly  issued,  the  most  speedy  and  con- 
Tenlent,  and  in  most  cases  the  only,  remedy 
of  him  against  whom  it  runs,  Is  by  motion  to 
auash  or  set  aside.  •  •  •  The  remedy 
by  motion  to  quash  is  often  excloslTe.  In- 
stead of  resorting  to  such  motion  or  proceed- 
ing, a  suit  may  be  brought  to  enjoin  w  pro- 
hibit further  action  under  the  writ.  It  is 
nsnally  a  sufficient  answer  to  such  a  suit  or 
proceeding  that  an  adequate  remedy  existed, 
in  the  court  whence  the  writ  issued,  by  mo- 
tion to  quash  or  recall  It"  In  the  case  be- 
fore OS  it  is  not  shown  that  a  motion  to  set 
aside  or  recall  has  ever  been  filed,  and  no 
reason  is  given  or  excuse  presented  for  the 
failure  to  file  such  motion.  If  the  execution 
herein  had  Issued  out  of  the  court  where  this 
suit  was  filed,  we  could,  under  the  authority 
of  Lockart  ▼.  Stuckler,  supra,  treat  the  action 
of  plaintiffs  as  a  motion  to  quash  the  process, 
and  the  injunction  applied  for  as  the  neces- 
sary order  superseding  or  suspending  the 
writ,  pending  the  hearing  the'  motion.  But 
tbe  execntlon  was  issued  from  another  court, 
and  that  coiut  alone  has  Jurisdiction  of  a 
motion  to  recall  it  See  Freem.  Bx'ns,  {  75, 
where  it  is  said:  "Application  to  quash  a 
writ  must  always  be  presented  to  the  court 
whence  It  Issued.  One  court  will  not  enter- 
tain a  motion  to  set  aside  the  process  of  an- 
other court."  It  is  clear,  under  the  authorl- 
tie*  cited,  that  appellants  have  resorted  to 
the  wrong  remedy,  and  that,  if  an  Injunction 
is  necessary  to  restrain  action  under  the  writ 
nntll  a  motion  to  quash  can  be  beard,  such 
injimctlon  would  be  ancillary  to  the  motion, 
and  that  the  county  court  out  of  which  the 


execution  IsBoed  alone  hn  JtarlBdlctlon  to  en- 
ter the  reBtrainiBg  order.  T%ie  district  court 
had  Jurisdiction  of  the  suit  of  the  plalntffis 
to  enjoin  the  levy,  on  the  gro«nd  that  the 
property  levied  on  was  not  subject  to  seizure, 
but  it  bad  no  Jurisdiction  to  set  aside  the 
execution,  or  to  restrain  a  sale  under  the  levy, 
because  the  writ  was  Improperly  Issued.  The 
plalntlfFs,  on  the  branch  of  the  case  last  men- 
tioned, have  chosen  the  wrong  remedy,  and 
selected  a  forum  which  is  without  authority 
to  grant  the  relief  to  which  they  are  entitled. 
If  they  desire  to  have  the  execution  set  aside, 
they  must  proceed  in  the  coimty  court  by  mo- 
tion to  qnash,  and,  if  It  becomes  necessary 
to  vnspend  action  under  the  execution  until 
their  motion  Is  tried,  they  may  obtain  a  prop- 
er restraining  order  from  that  tribunal.  The 
levy  not  ha-ving  culminated  In  a  sale,  and  no- 
rights  of  third  parties  having  attached.  It  Is 
not  too  late  to  have  the  execution  recalled. 
Header  CJo.  v.  Arlngdale,  158  Tex.  447;  Chase- 
y.  De  Wolf,  68  111.  47;  Freem.  Ex'ns,  |  76. 
The  Judgment  Is  affirmed. 


MILAM  V.  HILL  et  oL* 

(Court  of  Civil  Appeals  et  Texas.     June  7, 

1902.) 

COURTS— JURISDICTION— ESTATE  OP  DECEAS- 
ED PARTNER  —  COMMUNITY  PROPERTY  — 
WIDOW'S  CLAIM— VENUE— JOINDER  OB'  PAR- 
TIBS-^APPBAly— ACCBPTANCB   OF  JUDQ-MBNT. 

1.  Where  a  widow  sues  to  establish  her 
right  in  partnership  assets  as  community  estate 
as  against  her  husband's  surviving  partner, 
and  to  compel  th«r  application  to  community 
debts,  to  charge  certain  expenditure  from  the 
commnulty  estate  as  iituB  on  her  husband's- 
separate  estate  devised  to  defendants,  and  to 
set  aside  her  conveyance  of  the  property  to  de- 
fendants, and  prays  for  a  receiver  and  an  ac- 
oounting  against  the  sarviviuc  partner,  and 
also  for  partition,  her  acceptance  of  a  judg- 
ment in  her  favor  setting  aside  the  conveyance 
will  not  preclude  hei-  appeal  from  the  court's 
refusal  to  take  jurisdiction  of  the  other  mat- 
ters involved  in  her  suit. 

2.  While  a  surrivhig  partner  has  the  rieht 
to  wind  up  the  partnersbip  business,  the  dis- 
trict court  should  assume  jurisdiction  of  au 
action  by  the  deceased  partner's  widow  to  de- 
clare her  interest  in  the  firm  assets  as  com- 
munity property,  to  compel  a  proper  applica- 
tion of  the  community  assets,  and  to  enforee 
an  accounting. 

3.  A  suit  by  a  widow  to  declare  her  inter- 
est in  certain  assets  as  community  property,  to 
compel  a  proper  application  thereof  to  com- 
munity debts,  and  for  au  accounting,  may  be 
maintained  in  the  district  court  against  the 
independent  executor  without  previous  resort 
to  the  probate  (wurt. 

4.  The  probate  court,  which  has  issaed  let- 
ters to  an  executor  of  a  will  devising  a  hus- 
band's separate  estate,  has  no  jurisdiction  on 
that  account  of  a  suit  by  the  widow,  not 
named  in  the  will,  against  the  executor  and 
devisees,  to  establish  her  interest  in  certain 
assets    as    community    property. 

5.  Rev.  St.  art.  1194,  cl.  6,  provides  that, 
where  suit  is  brought  against  an  executor  to- 
establish  a  money  demand,  it  shall  be  in  the 
county  where  the  estate  is  administered. 
Clause  4  provides  that,  where  the  del'endaats 
reside    in     different    counties,     suit     may    be 
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brought  in  the  county  of  the  residftnce  of  any 
one.  Clause  13  provides  that  suitK  for  parti- 
tion shall  be  brought  where  the  laud  is  sit- 
uated. Article  3(527  provides  that  partition 
suit  may  be  brought  in  any  court  having  jn- 
risdictiou  of  the  value  involved,  the  same  as 
any  other  dvil  suit.  Held,  that  a  suit  by  a 
widow  against  her  husband's  executor  and  dev- 
isees to  establish  her  right  in  coinmunity  as- 
sets, to  set  aside  her  conveyance  to  defend- 
ants, for  partition,  etc.,  was  properly  brought 
in  the  county  where  one  defendant  resided, 
and  where  the  land  was  situated,  though  she 
also  prayed  that  certain  expenditures  from  the 
community  property  be  declared  liens  on  the 
separate  estate  devised  to  defendants. 

ti.  A  suit  by  a  widow  against  her  husband's 
executor,  who  is  also  his  surviving  partner,  and 
devisees,  to  establish  her  right  in  the  partner- 
ship assets  as  community  estate,  and  compel 
their  application  to  community  debts,  to  charge 
expenditures  therefrom  as  liens  on  the  hus- 
band's separate  estate  devised  to  defendants, 
and  to  set  aside  her  conveyance  of  the  property 
to  defendants,  and  praying  for  a  receiver,  ac- 
counting, and  partition,  Is  not  objectionable 
as  involving  a  misjoinder  of  causes  of  action. 

7.  An  executor,  who  is  also  decedent's  sur- 
viving partner,  and  the  heirs  and  devisees  of 
decedent's  separate  estate,  are  properly  joined 
in  a  suit  by  the  widow  to  establish  her  inter- 
est in  the  partnership  assets  as  community  es- 
tate, and  compel  their  application  to  commun- 
ity debts,  to  charge  expenditures  therefrom 
as  liens  on  the  husband's  separate  estate  de- 
vised to  defendants,  and  to  set  aside  her  con- 
veyance of  the  property  to  defendants,  and 
praying  for  a  receiver,  accounting,  and  parti- 
tion. 

8.  The  community  creditor*  need  not  be 
joined. 

0.  Where  the  district  court  acquires  juris- 
diction of  au  entire  equitable  suit,  praying 
various  relief,  the  defendants'  acquiescence  in 
a  ^  portion  of  the  relief  sought  does  not  de- 
prive the  court  of  jurisdiction  to  grant  the  re- 
mainder of  the  relief. 

Appeal  from  district  court,  Tarrant  county; 
Irby  Dunklin,  Judge. 

Suit  by  Josle  F.  Mllam  against  J.  R.  Hill 
and  others.  From  a  Judgmeut  granting  par- 
tial relief,  and  dismissing  the  suit,  as  to  other 
relief  prayed,  for  want  of  Jurisdiction,  plain- 
tiff appeals.    Reversed. 

Ross  &  McLean  and  Don  A.  Bliss,  for  ap- 
pellant. Theodore  Mack,  Hyde  Jennings, 
and  Capps  &  Canty,  for  appelleea. 

CONNER,  a  J.  In  substance,  as  shown 
by  the  petition  upon  which  the  trial  pro- 
ceeded, this  was  a  suit  by  appellant,  the  sur- 
viving widow  of  B.  B.  Mllam,  deceased, 
against  J.  R.  Mllam,  who  was  alleged  to  have 
-duly  qualified  and  to  be  acting  as  Independent 
executor  of  the  last  will  and  testament  of 
said  B.  B.  Milam,  and  against  R.  F.  Mllam 
and  the  other  appellees,  all  of  whom  were 
alleged  to  be  the  surviving  heirs  and  devisees 
of  said  B.  R.  tlllam,  to  establish  her  right 
and  title  to  an  undivided  one-half  of  the  com- 
munity estate  of  appellant  and  B.  R.  Mllam, 
and  alleged  to  consist  mainly  of  the  assets 
of  a  mercantile  and  banking  business  that 
had  been  conducted  by  J.  R.  and  B.  B.  Milam 
as  partners,  and  which  was  alleged  to  be 
of  the  value  of  $20,000  after  the  payment  of 
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all  community  debts;  also  to  establish.  an:j 
Lherefor  to  have  a  lien  declared  upon  the 
separate  property  of  said  B.  R  Milam  con- 
veyed to  appellees  by  said  will,  certain  sums 
out  of  said  community  property  and  out  of 
the  separate  property  of  appellant  that  had 
been  used  by  B.  R.  Milam  In  the  Improvement 
and  for  the  benefit  of  said  separate  property 
of  B.  R.  Mllam;  also  to  cancel  a  certain  deed 
■from  appellant  to  appellees  conveying  to  ap- 
pellees appellant's  rights  In  and  to  all  of  the 
property  and  claim  herein  mentioned,  includ- 
ing certain  specified  exempt  property  and  the 
homestead  alleged  to  have  been  situated  on 
the  separate  property  of  B.  R.  Milam.  It 
was  alleged  that  said  mercantile  and  banking 
business  had  been  conducted  In  SomerreU 
county,  where  the  property  involved  was  sit- 
uated, where  said  will  bad  been  probated, 
and  where  said  executor  and  nearly  all  other 
parties  resided,  save  R.  F.  Milam,  who  was 
alleged  to  reside  In  Tarrant  county.  It  was 
also  alleged  that  appellees  had,  aft»  the 
death  of  B.  R.  Milam,  formed  a  new  part- 
nership, and  had  taken  and  retained  posses- 
sion of  said  community  assets,  claiming  title 
thereto,  and  had  dlsi>osed  of  large  quantities 
of  the  same,  appropriatlug  the  value  thereof 
to  their  own  use  and  benefit;  had  and  were 
commingling  new  goods  with  the  old  in  suob 
manner  and  quantity  as,  If  continued,  to  ren- 
der Impossible  of  ascertainment  what  of  the 
old  partnership  business  and  assets  remained, 
all  of  which.  It  was  alleged,  had  and  was 
being  done  with  Intent  to  thereby  deprive 
appellant  of  her  Just  rights  and  Interest,  and 
of  converting  to  appellees'  benefit  the  whole 
of  said  property;  It  being  charged  that  the 
procurement  of  said  deed  was  one  of  the  steps 
or  means  used  and  designed  by  appellees  to 
effect  said  wrongful  purpose.  The  prayer 
was  for  a  cancellation  of  said  deed;  that 
appellant's  interest  be  adjudged  to  be  as 
claimed  by  her;  that  a  receiver  be  appointed 
to  take  charge  and  dispose  of  said  old  part- 
nership business  and  assets,  and  discharge 
the  community  debts  thereof  alleged  to  exist; 
that  J.  R.  Mllam  be  required  to  render  an 
account  of  said  partnership  business  of  him- 
self and  the  deceased,  and  be  enjoined,  if 
receivership  be  denied,  from  disposing  of  any 
of  said  community  property,  save  as  neces- 
sary in  winding  up  the  business  and  for  the 
payment  of  said  community  debts;  that  ap- 
pellant be  reimbursed  for  her  separate  and 
community  property  used  for  the  benefit  of 
the  separate  property  of  B.  R.  Mllam;  ana 
that  lien  thereon  be  decreed  therefor.  Ap- 
pellant also  prayed  for  partition  and  for  gen- 
eral relief.  In  answer  to  this  petition,  ap- 
pellees tendered  reconveyance  of  all  property 
and  interests  conveyed  to  them  by  the  deed 
sought  to  be  canceled,  which  tender  was  ac- 
cepted by  supplemental  petition  filed  by  ap- 
pellant, and  also  urged  exceptions  (pleas  of 
like  effect  being  also  presented)  rather  volum- 
inous In  form,  but  which,  in  substance,  were 
that  it  appeared  from  t^  petitloa  that,  sare 

Digitized  by  VjOOQ  IC 


MILAM  T.  HILL. 


449 


the  feature  of  cancellation,  the  district 
of  Tarraiit  county  had  no  Jurladtction 
'  parties  or  of  the  caoaes  of  action,  ana 
here  was  a  inlajoinda  of  cauaea  of  ac- 
nd  of  parties.  In  tbe  language  of  the 
these  exceptions  were  sustained  "as  to 
said  petition  except  that  portion  there- 
lereln  the  plaintiff  seeks  to  have  the 
lescrlbed  In  said  petition  canceled,  and 
restored  to  the  possession"  of  the  sala 
tead  and  exempt  property.  As  to  this 
the  court  proceeded  to  render  Judgment 
tenant's  favor;  the  Judgment,  however, 
sly  reciting  that  "any  further  relief 
:  by  tlie  plaintiff  In  her  said  petition, 
ing  her  application  for  an  accounting 
p  appointment  of  a  receiver,  as  well  as 
lor  matters.  Is  not  passed  upon  nor  ad- 
ted  by  this  Judgment,  for  the  reason 
he  court  has  already  sustained  excep- 
of  the  defendants  to  plaintiff's  sold 
n.  which  dlsjMsed  of  all  of  said  other 
s  except  the  matters  herein  adjudged; 
lis  court  hafi  refused  to  take  Jurlsdic- 
'  this  cause  for  any  purpose  except  in 
as  the  plaintiff  seeks  to  cancel  said 
ind  to  recover  possession  of  the  prop- 
real  and  personal,  hereinbefore  de- 
I.  •  •  •  It  being  expressly  under- 
hat  the  effort  of  this  Judgment  Is  main- 
tincel  said  deed,  and  to  place  plaintiff 
same  position  and  state  which  she  oc- 
before  the  execution  of  said  deed,  and 
adjudicate  title  to  any  property  con- 
in  said  deed."  To  which  judgment, 
far  as  the  court  refuses  to  take  Juris- 
of  the  entire  case  presented  by  her 
>tition  and  refuses  to  grant  her  com- 
elief,"  appellant  excepted,  and  prose- 
bis  appeal. 

Ilant.  however,  accepted,  and  has  since 
d.  so  much  of  the  Judgment  as  decreed 
the  cancellation  of  said  deed,  and  the 
to  her  of  the  homestead  and  exempt 
y  described  therein;  and  this  action  on 
nt's  part  is  made  the  ground  of  a 
by  appellees  to  dismiss  this  appeal; 
iteution  being  that  appellant  cannoi 
n  force  and  have  reversed  the  same 
nt,  as  has  been  held  in  Harper  v. 
(Tex.  Civ.  App.)  40  S.  W.  40,  Duuhum 
lolph  &  Chambers  Co.  (Tex.  Civ.  App.) 
V.  720,  and  other  like  cases.  But  we 
bis  case  must  be  distinguished  from 
ef erred  to.  Here  there  is  no  nppcai 
e  Judgment  of  cancellation,  and  of  the 
ion  of  property  and  of  appellant's 
status  in  relation  thereto.  No  Issue 
lental  question  relating  to  the  relief 
is  now  sought  to  be  disturbed  or  re 

Tbe  Issues  pertaining  to  the  cancel- 
ought  are  separable  and  entirely  dis- 
rtm  tbe  other  rights,  If  any,  presented 
f'tition.  Indeed,  the  cancellation  was 
Incident  of  tbe  main  relief  sought; 
1  being  but  an  obstacle  to  be  removed 
•  to  render  the  main  relief  available 
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to  be  that  such  aeceittance  and  enforcement 
tf  the  judgment  aa  Is  here  shown  will  not 
preclude  appellant  from  an  appeal  from  tbe 
remainder  of  tbe  Judgment.  See  Elliott,  App. 
Proo.  i  99;  McCreary  t.  Robinson  (Tex.  Sup.) 
48  S.  W.  212;  Trustees  v.  Greenougb,  IOC  U. 
8.  627,  20  L.  Ed.  1157;  Woeltz  v.  Woeltz,  93 
Tez.  648,  67  S.  W.  35.  The  motion  to  dismiss 
the  app<»l  will  therefore  be  overruled. 

Tbe  question  remains,  however,  whether 
the  court  was  in  error  In  sustaining  tbe  ex- 
ceptions indicated,  and  in  declining  to  exer- 
cise further  Jurisdiction.  We  have  concluded 
that  such  action  was  erroneous  as  assigned. 
As  alleged,  tbe  suit  involved  not  only  the 
right  of  cancellation,  but  also  the  title  to 
community  property  of  considerable  value, 
and  an  application  of  tbe  doctrine  of  equlta> 
ble  liens  and  of  partition.  Appellant  dis- 
tinctly alleges  not  only  that  appellees  dh»> 
pute  her  title  to  tbe  community  property  to 
tbe  extent  claimed  by  her,  but  also  that  tbey 
are  converting  the  whole  to  their  own  nse 
and  beneUt,  without  applying  It  to  the  pay- 
I  ment  of  community,  debts.  She  also  alleges 
facts  which  would  seem  to  entitle  her  to  re- 
imbursement out  of  real  estate  devised  to  ap- 
pellees. HlUen  V.  Williams  (Tex.  Civ.  App.) 
(K)  S.  W.  997.  The  right  of  tbe  surviving 
partner  to  wind  up  the  partnership  business 
may  be  conceded,  but  it  is  certainly  the  right 
of  tbe  commonity  survivor  to  have  this  expe- 
ditiously done,  and  to  have  the  community 
assets  properly  applied.  After  this  shall 
have  been  done,  then  the  community  sur- 
vivor .is  entitled  to  whatever  proportion  of 
the  residue  of  the  estate  she  may  be  able  to 
establish  by  the  evidence  as  hers  of  right,— 
whether  of  one-half,  as  claimed  by  her.  or 
whether  of  less  Interest,  as  It  is  charged  ap- 
pellees claim,  and  the  right  of  a  court  of  eq- 
uity to  Interfere  for  the  protection  of  those 
In  the  attitude  of  appellant  cannot  be  doubt- 
ed. Pars.  Partn.  (4th  Ed.)  S  343  et  seq.  Nor. 
as  we  conceive,  will  the  fact  that  J.  R.  Milam 
is  the  independent  executor,  as  alleged,  con- 
stitute the  probate  or  other  court  of  Somer- 
vell county  the  sole  tribunal  authorized  to 
administer  the  relief  prayed  for.  It  was  al- 
leged, and,  In  effect,  so  admitted  in  the  answer, 
that  J.  R.  Milam  had  qualified  and  was  act- 
ing as  independent  executor.  If  so,  suits 
against  him  are  authorized,  without  appeal 
to  tbe  probate  court,  as  Is  well  settled. 
Roberts  v.  Connellee,  71  Tex.  11,  8  S.  W.  62.i. 
For  the  time  being  the  probate  court  has  no 
control,  and  certainly  no  Jurisdiction  to  try 
questions  of  title  as  presented  In  appellant's 
petition.  As  alleged,  appellant  was  not  nam- 
ed In  the  will.  The  will  did  not  and  could 
not  devest  appellant  of  he?  community  Inter- 
est In  excess  of  the  community  debts,  and  as 
to  which  the  prol>ate  court  of  Somervell 
county  never  a.ssumed  Jurisdiction. 

It  is  in.Ki.sted.  however,  that  the  suit  is  one 
to  establish  a  debt,  and  that  hence,  by  the 
terms  of  the  sixth  clause  of  article  1194,  Rev. 
St.,  the  suit  must  be  brougbt  in  SomerveD      , 
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county.  One  phase  of  appellant's  petition 
seems  to  make  this  contention  plausible.  It 
is  charged  that  B.  R.  Milam  used  of  the  com- 
munity funds  and  of  appellant's  separate 
funds  certain  sums,  for  which  she  seeks  to 
establish  and  to  have  declared  a  lien  upon 
the  separate  estate  of  B.  R.  Milam  devised 
to  appellees  by  the  will.  This  may,  perhaps, 
be  properly  designated  as  an  effort  to  estab- 
lish a  trust,  rather  than  to  establish  a  money 
demand  against  the  estate  of  B.  R.  Milam, 
within  the  meaning  of  said  clause  6  of  article 
1194.  But  whether  so  or  not,  we  do  not 
think  the  prayer  for  this  relief  should  be  giv- 
en the  effect  insisted  upon.  This  is  but  an 
incident  of  more  comprehensive  relief  sought 
in  the  petition.  Appellant  sought  to  cancel 
the  deed,  and  to  establish  her  right  and  title 
to  community  property  as  claimed  by  her, 
and  for  partition.  Of  these  causes  of  action 
under  other  allegations  of  the  petition  the  dis- 
trict court  of  Tarrant  county  clearly  had  Ju- 
risdiction by  force  of  clauses  4  and  13  of  the 
article  invoked  by  appellees,  and  of  article 
^i027.  Rev.  St,  prescribing  the  venue  of  suits 
brought  for  partition  of  personal  propierty. 
If  so,  to  avoid  multiplicity  of  suits,  the  dis- 
trict court  of  Tarrant  county  was  also  au- 
thorized to  dispose  of  the  Incidental  and  con- 
comitant claim  for  reimbursement  for  funds 
used  in  the  betterment  of  B.  R.  Milam's  es- 
tate. See  Morris  v.  Nunn,  79  Tex.  126,  15  S. 
W.  220;  De  La  Vega  v.  League,  64  Tex.  205; 
Wilson  V.  Railway  Co.  (Tex.  Civ.  App.)  58 
S.  W.  183.  All  the  matters  of  relief  alleged 
were  correlated,  and,  in  our  Judgment,  fall 
fairly  within  the  principles  announced  In  the 
above  cases  and  were  properly  Joined  in  the 
one  suit. 

{  Nor  was  there  misjoinder  of  parties.  All 
of  the  appellees  were  charged  as  acting  In 
maladministration  and  conversion  of  the  com- 
munity estate.  All  were  alleged  to  be  heirs 
and  devisees  of  B.  R.  Mllnm,  and  to  be  as- 
serting adverse  title  to  the  property  involved, 
and  were  hence  necessary  parties.  Without 
each  of  appellees,  no  complete,  final  Judg- 
ment could  be  rendered.  Love  v.  Keowne,  68 
Tex.  191;  Railway  Co.  v.  Perkins  (Tex.  Civ. 
App.)  52  S.  W.  124.  The  contrary  Is  true, 
however,  as  to  the  creditors.  No  claim  in  an- 
tagonism to  them  was  asserted,  and  no  In- 
terest of  the  creditors  could  be  affected  or 
prejudiced  by  the  suit.  Allison  v.  Shilling, 
U.7  Tex.  4.')3,  8C  Am.  Dec.  622. 

R.  F.  Milam  was  a  resident  of  Tarrant 
county.  The  amount  Involved  and  the  char- 
.acter  of  relief  sought  were,  as  alleged,  such 
as  to  clearly  confer  Jurisdiction  upon  the 
district  court  of  Tarrant  county  In  the  first 
instance,  as,  In  effect,  is  admitted  in  behalf 
of  appellees.  The  court  thus  having  acquire 
ed  Jurisdiction,  it  remained,  and  it  could  not 
be  deprived  thereof  by  the  voluntary  acqui- . 
escence  of  appellees  in  the  relief  of  cancella- 
tion sought,  ond  we  think  the  court  should 
have  proceeded  to  dispose  of  the  remaining 
Issues.    Se«  Lewis  v.  Davidson,  61  Tex.  251; 


Huppman  v.  Schmidt  65  Tex.  583;  Pressltr 
V.  Wilkle,  84  Tex.  344.  19  S.  W.  436;  Ablo- 
wlch  V.  Bank,  67  S.  W.  881,  4  Tex.  Ct  Hep. 
763,  and  authorities  therein  dted. 

The  Judgment  is  reversed,  and  the  canse 
remanded  for  trial  on  the  merits. 


WELLS,  FARGO  &  CO.'S  EXPRESS  «t  «L 
V.  WAITES  et  aL 

(Oonrt  of  Civil  Appeals  of  Texas.     Jane  21, 
1902.) 

APPEAL-DISPOSITION  OP  CAUSB-EVIDKNCB- 

WBIOHT  AND  SUPFICIBNCY— INTBRKST- 

BD  WITNSSSBS— CONDUCT. 

1.  Where  the  evidence  wboll;^  falls  to  con- 
nect defendant  with  the  injuries  to  plaintiS 
for  which  he  sues,  so  that  the  trial  court 
should  have  instructed  for  defendant  the  ap- 
pellate court  on  reversing  a  Jadgment  (or 
plaintiff,  will  itself  render  judgment  for  de- 
fendant 

2.  The  mere  conduct  of  officers  and  agents 
of  a  defendant  corporation,  as  interested  vrit- 
nesiieg,  iu  testifying  iu  an  equivocal,  nnwillinK. 
and  contradictory  mauuer,  though  it  may  prej- 
udice them  with  the  jury,  is  insufQcient  to  dis- 
charge the  burden  laid  on  plaintiff  of  proving 
his  case. 

Appeal  from  district  court,  Comanche 
county;  N.  R.  Lindsay,  Judge. 

Action  for  Injuries  by  Randall  Waltes  and 
others  against  Wells,  Fargo  &  Oo.'8  Express 
and  others.  From  a  Judgment  for  plaintiffs, 
defendants  appeaL    Reversed. 

The  witness  Taft  was  general  superintend- 
ent of  the  express  company;  Dodge  was  as 
employe;  and  Sherman  was  an  officer  enga- 
ged in  apprehending  train  robbers  who  bad 
depredated  on  the  company's  property,  for  a 
reward  offered  by  the  company.  The  testi- 
mony of  all  three  was  unwilling,  equivocal, 
and  contradictory,  and  exhibited  a  desire  to 
conceal  their  knowledge. 

Alexander  &  Thompson  and  !>.  B.  BusselL 
for  appellants.    G.  H.  Goodson,  for  appellees. 


STEPHENS,  J.  The  Judgment  on  the  for- 
mer appeal  In  this  case  was  reversed  on  ac- 
count of  the  admission  In  evidence  of  the 
testimony  of  Ike  Miller,  which  was  not  In- 
troduced on  the  last  trinl.  60  S.  W.  582.  We 
are  of  opinion  that  tlie  Judgment  now  appeal- 
ed from  must  be  reversed  because  the  evi- 
dence utterly  failed  to  connect  appellants 
with  the  wrong  of  Nick  Keith,  which  result- 
ed in  injury  to  appellees;  and,  as  the  court 
should  therefore  have  Instructed  a  verdict  hi 
favor  of  appellants.  Judgment  will  be  here 
rendered  for  them.  Clapp  v.  Royer,  4  Tei. 
Ct  R.  529,  67  S.  W.  316;  Chase  v.  Bank,  1 
Tex.  Cnv.  App.  595,  20  S.  W.  1027;  and  sab- 
sequent  cases. 

We  will  not  undertake  to  comment  on  the 
evidence,  further  than  to  say  that  the  condnct 
of  Sherman,  Taft  and  Dodge,  as  Interested 
vritnesses,  however  It  may  have  exposed  them 
to  criticism  and  suspicion  before  the  Jttr.r, 
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dM  not  snpply  the  reqnislte  proof,  and  dla- 
rharge  the  burden  whlcb  rested  upon  appel- 
lee to  make  ont  his  case. 
Beversed  and  rendered  for  appellants. 


ST.  LOUTS  a.  W.  RY.  GO.  OF  TBXA.S  T. 

CAMPBELU 

(Court  of  OiTil  Appeals  of  Texas.    Jnne  28, 

1902.) 

BAIUtOADS-CAKB  OF  PASSENOBRS-THROUOH 
TRAINS— DUTY   TO    STOP. 

1.  Objection  that  a  railroad  company  which 
carried  ^laiutifTs  wife  and  child  in  au  nnheat- 
ed  car  in  cold  weather,  without  water,  and 
compelled  the  wife  to  stand  and  hold  the 
child,  whereby  they  were  made  sick,  was  not 
required  "to  use  that  high  degree  of  care  which 
would  have  been  exercised  by  very  cautions, 
prudent,  and  competent  persons  under  similar 
circomstances,"    was    untenable 

2.  The  mere  fact  that  a  railroad  company 
receives  a  passenger  ou  a  traiu  without  protest, 
•nd  that  the  passenger  does  not  know  that  the 
train  does  not  stop  at  the  station  for  which  he 
holds  a  ticket,  does  not  entitle  the  passenger 
to  damages,  but  be  must  also  show  that  he  ex- 
ercised ordinary  care  to  ascertain  that  the  train 
was  the  proper  train. 

Appeal  from  district  court.  Hunt  county; 
H.  C.  Oonnor,  Judge. 

Action  by  V.  O.  Campbell  against  the  St. 
Louis  Southwestern  Railway  Company  of 
Texas.  Prom  a  Judgment  for  plaintiff,  de- 
fendant appeals.    ReTersed. 

a  B.  Perkins,  Geo.  S.  Perkins,  and  D. 
UpthegroTe,  for  appellant  Svans  &  Elder, 
for  appellee. 

TElirLETON,  J.  Campbell  sued  the  rail- 
way company  to  recover  damages  for  person- 
al Injuries  to  his  wife,  and  medical  expense 
.-ind  doctor's  bills  incurred  for  his  child;  al- 
leging that  in  December,  1890,  he  bought  an 
excursion  ticket  of  appellant,  entitling  bis 
wife  to  travel  from  Neyland,  Tex.,  to  a  point 
in  Alabama  and  return;  that  his  wife  board- 
ed one  of  appellant's  trains,  taking  the  child 
with  her;  that  the  coach  In  which  she  was 
compelled  to  ride  was  crowded,  and  that  she 
could  nat  get  a  seat,  but  was  forced  to  stand 
and  bold  the  child  In  her  arms;  tbat  the  coach 
was  not  provided  with  drinking  water,  and 
was  not  heated,  though  the  weather  was 
cold;  that  his  wife  and  child  were  made  sick, 
as  a  result  of  such  treatment,  causing  the 
former  to  suffer  greatly,  and  occasioning  con- 
siderable expense  for  medicines  and  doc- 
tor's bills.  He  obtained  Judgment  on  a  trial 
before  a  Jury,  and  the  company  has  appeal- 
ed. 

The  court  Instructed  the  Jury  that  it  was 
the  duty  of  appellant  In  this  case  to  use 
that  high  degree  of  care  which  would  have 
been  exercised  by  very  cautious,  prudent,  and 
competent  persons  under  similar  circumstan- 
ces. Complaint  Is  made  of  this  paragraph  of 
the  chnrge  on  the  ground  that  the  degree  of 
rare  stated  la  only  required  of  carriers  of  pas- 
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sengers  with  reference  to  matters  of  transpor- 
tation about  which  the  risk  to  the  hazard  is 
very  great,  such  as  the  construction  and 
maintenance  of  the  roadbed,  the  procurem^it, 
maintenance,  and  inspection  of  equipment, 
and  the  employment  of  prudent,  cautious, 
and  experienced  persons  to  operate  its  trains, 
and  does  not  apply  where  the  duty  to  be  per- 
formed appertains  to  one  of  tlie  common  and 
simple  conditions  of  life,  which  is  well  un- 
derstood, and  can  be  performed  by  any  one 
of  ordinary  Intelligence  and  experience,  and 
where  the  mere  comfort  and  convenience  of 
the  passenger  are  involved.  We  are  of  opin- 
ion that  the  objection  to  the  charge  Is  not 
well  taken.  The  degree  of  care  required  Is 
fixed  by  the  existence  of  the  relation  of  car- 
rier and  passenger,  by  the  character  of  the 
danger  to  which  the  passenger  Is  exposed, 
and  by  the  exclusive  control  by  the  carrier 
of  the  agencies  by  which  the  danger  can  be 
averted.  Where  the  life  and  health  of  a  pas- 
senger are  at  stake,  the  care  to  be  exercised 
j  Is  such  as  would  have  been  used  by  very 
cautious  and  prudent  persons.  The  assump- 
tion of  appellant  that,  when  a  passenger  Is 
compelled  to  vide  in  an  unwarmed  coach  in 
Inclement  weather,  the  risk  is  not  great,  and 
only  his  comfort  and  convenience  are  involv- 
ed, is  unwarranted.  Such  exposure  may  re- 
suit  in  sickness  causing  physical  pain  and 
mental  suffering,  and  possibly  death.  Where 
such  serious  consequences  are  to  be  appre- 
hended, the  high  degree  of  care  required  by 
the  charge  must  be  exercised.  The  fact  that 
the  means  of  avoiding  the  Injury  are  simple 
and  can  be  easily  applied  does  not  affect  the 
degree  of  care  which  should  be  used,  but 
only  lenders  less  difficult  the  discharge  of 
the  duty  which  the  carrier  owes  to  the  pas- 
senger. The  exact  question  here  considered 
appears  not  to  have  been  directly  decided, 
but  the  rule  given  In  charge  has  been  ex- 
tended beyond  the  limits  set  up  by  appellant. 
Railroad  Co.  v.  Shields  (Tex.  Civ.  App.)  28 
8.  W.  709. 

On  the  return  trip  the  train  on  which  Mrs. 
Campbell  was  riding  did  not  stop  at  Neyland, 
the  place  of  her  destination;  and  she  went 
past  that  station  and  on  to  Greenville,  where 
she  left  the  train.  Appellee  claimed  damages 
on  account  of  his  wife  not  being  permitted 
to  get  off  at  Neyland.  He  requested  a  special 
charge,  which  was  given  by  the  court,  and 
which  reads  as  follows:  "While  the  law  rec- 
ognizes the  right  of  a  railway  company  to 
make  reasonable  rules  and  regulations  as  to 
the  nmnlng  of  its  trains,  and  it  has  the  law- 
ful right  to  run  certain  trains  that  do  not 
stop  at  certain  stations,  yet,  if  such  compa- 
ny received  a  passenger  on  one  of  its  trains, 
whose  destination  is  a  certain  station,  at 
which  such  train  does  not  stop,  and  carries 
such  passenger  on  such  train  without  protest, 
and  the  passenger  does  not  know  at  the  time 
of  boarding  such  train  that  it  does  not,  bin- 
der the  rules  of  the  company,  stop  at  the 
destination  of  such,  passenger,  then^t^ 
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duty  of  the  raHway  to  stop  such  train  at  tbe 
passenger's  destination,  whether,  under  the 
rules  of  the  company,  it  is  required  to  stop 
there  or  not  If,  therefore,  you  find  from  the 
evidence  before  jxm  that  plalntlfT's  wife  tras 
In  possession  of  a  ticket  sold  her  by  the 
agent  of  defendant  entitling  her  to  passage 
from  Fair  Oaks,  Arkansas,  to  Neyland,  Tex- 
as, and  If  you  And  that  in  returning  from 
Alabama,  plaintiff's  tvife  was  accepted  on 
the  train  of  defendant  without  protest  and 
that  her  ticket  called  for  Neyland,  Texas,  as 
her  destination,  and  that,  under  the  rules 
of  the  defendant  company,  said  train  did  not 
stop  at  Neyland;  and  if  you  further  find  that 
plaintiff's  wife  was  not  aware  of  this  fact 
when  she  boarded  such  train;  and  if  you  fur- 
ther Und  that  those  in  charge  of  such  train 
refused  to  stop  the  same  at  Neyland,  Texas, 
In  order  that  plalntllTs  wife  might  alight 
therefrom,  but  carried  her  and  her  child  on 
to  Oreenrille;  and  if  you  further  find  that 
plaintiff's  wife  was  sick  or  suffering  with 
cold  or  cough,  and  that  by  reason  of  the  fail- 
ure of  defendant  to  stop  its  train  at  Neyland, 
and  the  carrying  of  her  by  there,  and  on  to 
Greenville,  she  became  sick,  and  her  cold 
and  cough,  if  any,  were  made  worse,— then 
you  will  find  for  plaintiff  such  sum  as  will. 
In  cash,  compensate  him  for  the  increased 
suffering,  if  any,  caused  by  carrying  her  by 
Neyland,  and  on  to  QreenviUe;  and  if  you 
should  further  find  that  by  reason  of  carry- 
Ing  her  by  her  said  station,  she  suffered  any 
mental  anguish,  then  you  should  find  for  the 
plaintiff  such  additional  sum  as  will  reason- 
ably compensate  him  therefor."  It  was 
shown  that  appellant  runs  two  regular  pas- 
senger trains  a  day  each  way  over  Hie  line 
of  its  road  on  which  Neyland  is  situated,  two 
of  said  trains  passing  Neyland  In  the  day- 
time, and  two  at  night;  that  the  day  trains 
stop  at  Neyland,  but  that,  under  a  rule  of  ap- 
pellant the  night  trains  do  not  except  upon 
special  orders;  that  such  special  orders  are 
rarely  given,  the  night  trains  generally  pos- 
ing Neyland  without  stopping;  that  the  train 
In  question  had  no  orders  to  stop  at  Neyland. 
It  was  also  shown  that  when  Mrs.  Campbell 
started  on  her  trip  to  Alabama  she  got  on 
a  train  at  Neyland  In  the  nighttime,  the  train 
having  stopped  there  on  that  occasion  on  ac- 
count of  the  excursion.  Her  ticket  was  over 
appellant's  road  from  Neyland  to  Texarkana, 
over  the  road  of  the  St.  Louis  Southwestern 
Railway  Company  from  Texarkana  to  E'alr 
Oaks,  Ark.,  and  over  other  lines  from  that 
point  to  Clanton,  Ala.  She  returned  by  the 
same  route.  Just  before  the  train  on  which 
she  was  riding  reached  Commerce,  the  sta- 
tion nearest  her  destination,  she  was  inform- 
ed by  the  conductor  that  the  train  would  not 
stop  at  Neyland;  and  she  was  given  choice 
between  getting  off  at  Commerce  or  going  to 
Greenville,  the  first  station  beyond  Neyland. 
Sbe  demanded  that  tbe  train  be  stopped  at 
Neyland,  but  the  conductor  refused  to  stop 
there,  and  she  declined  to  get  off  at  Com- 


merce, and  went  on  to  6reenTfn&  The  evi- 
dence does  not  show  how  she  came  to  take 
the  through  train,  and  the  record  is  silent  as 
to  whether  her  ticket  bad  been  taken  up 
when  the  train  reached  Commerce,  and  as  to 
whether  the  conductor,  when  he  asked  her 
to  get  off  at  Commerce,  offered  to  provide 
her  with  transportation  on  the  next  train 
from  that  point  to  Neyland.  We  are  of  opin- 
ion that  under  this  state  of  facts,  the  giving 
of  the  special  charge  was  error.  Appellant 
has  the  right  to  operate  through  trains  whicb 
do  not  stop  at  all  stations,  and  the  evidence 
is  not  such  as  to  Justify  us  in  holding  tliat 
the  train  in  question  did  not  belong  to  this 
class,  but  was  such  a  train  as  was  obliged  to 
stop  at  all  stations  where  there  were  pas- 
sengers who  wanted  to  get  on  or  off  the 
same.  The  charge  requested  by  appellee  in 
fact  concedes  that  under  the  evidence  this 
particular  train  was  not  compelled  to  stop  at 
Neyland,  except  on  this  or  some  similar  occa- 
sion. The  question,  then,  is  whether  the  cir- 
cumstances of  this  case  required  a  violation 
of  the  custom  and  rule.  The  charge  luider 
consideration  Instructed  the  Jury  that  tbe 
train  should  have  been  stopped  at  Neyland, 
notwithstanding  the  regulation,  if  Mrs.  Camp- 
bell boarded  It  without  knowing  that  it 
would  not  stop  there,  and  was  accepted  as  a 
passenger  without  protest  The  charge  ig- 
nores tbe  duty  of  Mrs.  Campbell  to  exercise 
ordinary  care  to  ascertain  whether  the  train 
which  she  boarded  was  the  proper  train. 
That  such  was  her  duty  is  well  settled. 
Beauchamp  v.  Railway  Co.,  56  Tex.  239;  5 
Am.  &  Kng.  Enc.  Law  (New  Ed.)  p.  601,  {  4. 
And  in  Railway  Co.  v.  HasseU,  62  Tex.  256, 
SO  Am.  Rep.  625,  it  was  held  that  when  a 
passenger  by  mistake  takes  a  train  whicb 
does  not  stop  at  his  destination,  he  may  be 
ejected  therefrom  at  any  regular  station.  In 
that  case  It  was  shown  that  the  ticket  of  tbe 
passenger  had  been  taken  up,  but  it  does  not 
appear  whether,  when  he  was  forced  to  leave 
the  train,  his  ticket  was  returned  to  him.  So 
the  charge  is  not  only  erroneous  In  that  it 
relieved  Mrs.  Campbell  of  the  duty  to  exer- 
cise ordinary  care  in  taking  the  proper  train, 
but  was  further  defective  in  failing  to  state 
the  law  regarding  the  right  of  appellant  up- 
on her  mistake  being  discovered,  to  require 
her  to  leave  the  train  at  any  regular  station 
where  the  train  stopped.  Unless,  after  tbe 
mistake  was  discovered,  appellant's  agents 
did  something  which  precluded  them  from 
enforcing  the  privilege  they  had  of  compel- 
ling her  to  leave  the  train  short  of  her  desti- 
nation, then  they  were  not  bound  to  stop  the 
train  at  Neyland.  The  charge  declares  that 
if  she  was  accepted  as  a  passenger  without 
protest  it  became  appellant's  duty  to  stop 
the  train  at  her  station.  The  mere  fact  that 
she  was  permitted  to  ride  on  the  train  as  a 
passenger  to  Commerce  was  not  sufficient  to 
require  appellant  to  stop  the  train  at  Ney- 
land in  violation  of  Its  custom.  In  the  Has- 
aell  Case,  supra,  the  travder  was  declared  to 
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be  &  passenger,  and  was  accepted  and  treat- 
ed as  such  by  the  conductor,  yet  it  was  held 
that  the  conductor  had  the  right  thereafter 
to  couipel  him  to  leave  the  train  before  he 
reached  hla  destination.  It  Is  unnecessary 
for  OS  to  determine  whether,  If  the  conduct- 
or, when  he  requested  Mrs.  Oampbell  to  dis- 
embark at  Commerce,  failed  to  provide  her 
^tb  transportatloa  to  Neyland  on  the  next 
train,  she  thereby  became  entitled  to  be  car- 
ried to  her  destination  on  the  train  on  which 
she  was  riding,  as  the  evidence  does  not  raise 
the  question.  The  burden  was  on  appellant 
to  show  that  Mrs.  Campbell  was  on  a  train 
which,  under  a  reasonable  regulation  It  had 
theretofore  adopted,  was  not  required  to  stop 
at  Neyland.  If  it  made  such  a  case,  then  it 
devolved  on  appellee  to  show  the  exceptional 
facts  which  rendered  the  regulation  not  en- 
fMceable  against  Mrs.  Campbell. 

For  the  error  In  giving  the  special  charge, 
the  Judgment  Is  reversed  and  the  cause  re- 
manded.   Reversed  and  remanded. 


ST,  IX>UIS  S.  W.  HY.  00.  OF  TEXAS  ▼. 
CAMPBELL. 

(Conrt  of  CSvil  AppetHa  of  Tocas.    June  14, 
1902.) 

AFFEAIr-ASSiaNMENT    OV  ERROR-CONFUOT- 
INQ  SVIDENCB. 

1.  Where  the  only  assigomeut  of  error  is,  In 
effect,  that  the  judgment  is  contrary  to  the  law 
«Dd  evidence,  and,  thongh  the  evidence  Is  con- 
flicting, there  is  sufficient,  if  believed,  to  sup- 
port the  judgment,  it  shonid  be  affirmed. 

Appeal  from  district  court.  Hunt  county; 
H.  C.  Connor,  Judge. 

Action  by  W.  L.  Campbell  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

E.  B.  Perkins,  Geo.  S.  Perkins,  and  D.  Up- 
thegrove,  for  appellant.  Evans  &  Elder,  for 
appellee. 

RAINEY,  a  J.  On  January  SO,  1900,  ap- 
pellee brought  this  suit  in  the  district  court 
of  Hunt  county,  Tex.,  to  recover  damages 
tor  i>ef8onal  injuries  claimed  to  have  been 
received  while  a  passenger  on  one  of  appel- 
lant's trains,  while  traveling  from  Neyland, 
Tex.,  to  Birmingham,  Ala.,  December  20, 
1809.  Appellee  alleges.  In  substance,  tnat  at 
the  time  he  boarded  the  train  It  was  crowded, 
and  that  appellant  allowed  the  coaches  In 
which  he  was  riding  to  get  cold,  and  that  no 
water  was  furnished  him  from  Neyland, 
where  he  took  the  train;  that,  by  reason  of 
appellant's  negligence,  appellee  contracted 
cold,  producing  fever,  which  resulted  In  pneu- 
monia, which  caused  him  great  sufTeriug, 
etc.;  that  on  his  return  from  Alabama  the 
train  did  not  stop  at  Neyland,  and  appellee 
was  carried  by  to  Oreenvllle,  the  next  station, 
ind  remained  there  until  next  morning,  when 
lie  letomed  on  horseback  to  Neyland. 


The  only  assignment  of  eiror  presented  is. 
In  efTect,  that  the  judgment  of  the  court  Is 
contrary  to  the  law  and  evidence.  The  evi- 
dence was  conflicting,  and  there  was  evidence 
tending  to  impeach  some  of  plaintiff's  wit- 
nesses. If  the  testimony  of  plaintiffs  wit- 
nesses was  true,  it  was  sufficient  to  establish 
the  material  allegations  of  plaintiff's  petition, 
and  entitled  him  to  recover.  The  court  be- 
low saw  proper  to  believe  plaintiff's  witness- 
es, and  we  do  not  feel  warranted  in  holding 
that  the  court  erred  in  so  doing.  The  judg- 
ment Is  therefore  affirmed.    Affirmed. 


MISSOURI,  K.  Sc  T.  RY.  CO.  OF  TEXAS 
V.  EVER  et  al.! 

(Court  of  Civil  Appeals  of  Texas.     May  Si, 
1902.) 

RAILROADS— PERSONAL       INJURIES— INSTRtJC- 
TIONS-CONTRIBUTORT  NEOLIGBNCB— DIS- 
COVERED PERIL— DAMAOES. 

1.  In  an  action  against  a  railroad  company 
for  running  into  and  killing  plaintiff's  father 
while  he  was  crossiug  the  track,  an  iDstrnction 
that,  unless  the  greater  weight  of  credible  tes- 
timony showed  that  he  was  not  guilty  of  neg- 
ligence in  attempting  to  cross  the  track,  the 
jury  should  find  for  defendant,  was  properly 
refused  because  ignoring  tlie  question  of  dis- 
covered peril  by  defendant's  engineer. 

2.  Where,  lu  an  action  against  a  railroad 
company  for  killing  plaintitTs  father, — she  bet- 
ing his  only  heir. — there  was  evidence  that  he 
owned  a  homestead  and  leased  a  piece  of 
ground,  and  that  his  income  was  from  iiowers 
and  vegetables  raised  therefrom,  and  daily  la- 
bor, but  no  evidence  as  to  the  value  of  his 
property  or  of  the  use  of  that  rental,  an  in- 
struction that  in  arriving  at  plaintiff's  dam- 
ages the  jury  should  not  allow  anything  for 
the  beuefits  she  would  have  received  from  the 
use  of  such  property  or  from  its  proceeds,  had 
he  lived,  was  properly  refused. 

On  Rehearing. 

3.  Where,  in  an  action  against  a  railroad 
company  for  running  into  and  killing  plaintiff's 
father,  the  court  charged  the  jury  as  to  the 
duty  of  the  engineer  after  discovering  the  peril 
of  deceased,  in  substantially  the  language  em- 
bodied in  defendant's  requests,  defendant  could 
not  be  heard  to  complain  on  appeal. 

Appeal  from  district  court,  Orayaon  coun- 
ty; Rice  Maxey,  Judge. 

Action  by  Grace  Eyer  and  others  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

T.  S.  Miller  and  Head  &  DiUard,  for  ap- 
pellant   Randell  &  Wood,  for  appellees. 


BOOEHOOT,  J.  Appellees  filed  this  suit 
February  4,  1901,  to  recover  damages  of  ap- 
pellant in  the  sum  of  $35,000  for  the  alleged 
negligent  killing  of  E.  8.  Wiley,  fatter  of 
plaintiff  Grace  Eyer.  A  trial  before  a  jury 
resulted  in  a  verdict  and  judgment  in  favor 
of  appellees  on  October  18,  1901,  for  $2,600, 
to  reverse  which  this  appeal  is  prosecuted. 

>  Motion  of  appellant  tor  rchaaring  d«ni«d  July  4, 
1902. 
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Appellant,  baring  given  notice  of  appeal,  fil- 
ed supersedeas  bond  and  assigned  errors,  in 
compliance  with  oar  statute  and  rales  of 
court 

1.  Appellant  complains  of  tbe  following 
paragraph  of  tbe  coort's  cbarge: 

"If  yon  believe  from  the  evidence  that, 
when  the  engine  which  killed  Blbrldge  S. 
Wiley  was  approaching  said  crossing  on  Mi- 
rick  avenue,  the  engineer  operating  the  same 
saw  said  Wiley  near  its  track  at  said  crossing, 
and  it  reasonably  api>eared  to  said  engines, 
and  he  realized,  that  said  Wiley  would  not 
probably  stop  before  he  reached  said  track,  or 
would  not  pass  over  said  crossing  in  time  to 
avoid  a  collision  with  said  engine,  and  if  you 
further  believe  from  the  evidence  that  said 
engineer  then  failed  to  exercise  ordinary  care, 
by  the  use  of  the  means  he  had  at  hand,  to 
stop  said  engine  and  to  prevent  such  collision, 
you  will  find  for  plaintltTs,  even  though  you 
may  believe  that  said  Wiley  was  guilty  of 
contributory  negligence  In  tbe  manner  in 
which  he  approached  and  went  upon  said 
crossing." 

It  is  insisted  that  the  failure  of  tbe  en- 
gineer to  exercise  care  after  the  peril  is  dis- 
covered will  not  render  defendant  liable,  un- 
less the  Injury  would  have  been  avoided  had 
such  care  been  exercised.  The  charge  is  er- 
ror, for  the  reason  that  it  does  not  Instruct 
tbe  Jury  that  they  must  believe  that  the  en- 
gineer, by  the  use  of  ordinary  care,  could 
have  avoided  tbe  collision.  The  Jury  may 
have  concluded,  under  the  charge,  that  the 
engineer  did  not  exercise  ordinary  care,  by 
the  use  of  the  means  at  his  command,  to  pre- 
vent the  collision,  and  for  this  reason  have 
found  for  plaintiff,  and  still  been  of  the  opin- 
ion that  had  he  exercised  such  care,  he  could 
not  have  avoided  the  collision.  The  reason 
for  holding  the  company  liable  on  the  groimd 
of  discovered  peril  is  that  the  engineer  in 
charge  of  the  train  has  at  his  command 
means  for  stopping  the  train  and  preventing 
injury,  and  it  is  his  duty  to  make  use  of  these 
means,  and  his  failure  to  do  so  is  negligence 
for  which  the  company  Is  chargeable.  The 
appellee  contends  that  if  there  is  error  in 
the  charge  in  this  respect,  it  Is  one  of  omis- 
sion, and  appellant,  not  having  requested  a 
special  charge,  cannot  be  beard  to  complain. 
We  are  of  opinion  that  the  charge  is  affirma- 
tive error,  which  requires  a  reversal  of  the 
Judgment  Railroad  Co.  v.  Scrivener  (Tex. 
Civ.  App.)  49  S.  W.  649;  Railway  t.  Gray 
(Tex.  Sup.)  67  S.  W.  7C3. 

2.  Complaint  Is  made  that  the  court  erred 
In  submitting  the  question  of  Elbrldge  S. 
Wiley's  contributory  negligence  to  the  Jury, 
as  was  contained  In  the  general  charge,  and 
In  refusing  appellant's  special  charge  to  tbe 
effect  that  the  undisputed  evidence  shows 
that  Wiley  was  guilty  of  contributory  negli- 
gence which  proximately  caused  the  injury, 
and  therefore  plaintiff  could  not  recover. 
There  was  evidence  which  raised  the  issue, 
as  to  whether  or  not  Mr.  Wiley  was  guilty  of 


contributory  negligence  In  attempting  to  cross 
the  appellant's  track  at  the  time  and  place 
and  under  tbe  circumstances  surrounding 
him.  There  was  no  error  in  submitting  this 
issue  to  the  Jury. 

8.  The  appellant  requested  a  special  Charge 
on  the  burden  of  proof  as  follows:  "Tbe 
burden  of  proof  is  upon  the  plaintiff  to  estab- 
lish by  a  preponderance  of  the  evidence 
(which  means  the  greater  weight  of  credible 
testimony)  that  the  said  E.  S.  Wiley  was  not 
guilty  of  negligence  in  attempting  to  cross 
defendant's  track  at  tbe  time  and  under  the 
circumstances  that  he  did,  and  that,  unless 
they  have  done  so,  you  will  find  for  the  de- 
fendant." This  charge  was  refused,  and  tbe 
action  of  the  court  in  refusing  same  Is  as- 
signed as  error.  It  was  not  error  to  refuse 
this  charge,  under  the  circumstances.  It  ig- 
nores the  question  of  discovered  peril.  It  re- 
quires a  verdict  for  the  defendant  even 
though  its  engineer  discovered  Wiley,  and  the 
fact  that  he  was  in  peril.  In  time  to  have 
stopped  tbe  train  by  the  use  of  the  means  at 
bis  command,  and  avoided  injuring  him. 
The  court  In  his  main  charge,  places  tbe  bur- 
den of  proof  upon  plaintiff.  Had  tbe  defend- 
ant desired  a  more  specific  charge  upon  the 
burden  of  proof.  It  should  have  asked  a  cor- 
rect one. 

4.  Complaint  Is  made  of  the  action  of  tbe 
court  in  refusing  the  following  special  charge 
requested  by  appellant,  to  wit:  "In  case  you 
find  In  favor  of  plaintiffs.  In  arriving  at  tbe 
amount  of  damages  you  are  Instructed,  inas- 
much as  the  undisputed  evidence  shows  that 
plaintiff  Grace  Eyer  has  inherited  all  tbe 
property  left  by  B.  S.  Wiley,  you  will  not  al- 
low anything  as  compensation  for  any  bene- 
fits that  plaintiffs  would  have  received  from 
the  use  of  said  property,  or  from  its  proceeds, 
had  said  E.  S.  Wiley  lived.  This  includes 
property  held  by  Wiley  under  lease  as  wdl 
as  by  purchase."  The  evidence  shows  that  at 
the  time  of  the  death  of  B.  S.  Wiley  he  had 
only  one  child,  Mrs.  Eyer,  plaintiff  in  this 
suit  His  wife  died  when  plahitiff  was  an 
infant.  His  father  and  mother  are  iMth 
dead.  At  the  time  of  the  death  of  Wiley,  he 
owned  a  house  and  lot.  Tbe  lot  is  200  feet 
by  150  feet.  AJFter  be  bought  the  lot  he  and 
his  daughter,  Grace,  who  was  then  unmar- 
ried, lived  thereon.  After  she  married,  she 
and  her  husband  and  her  father  all  lived  on 
the  place  together.  When  Mr.  Wiley  bought 
the  place,  he  paid  $700  for  it.  He  afterwards 
improved  and  enlarged  the  house.  The  evi- 
dence falls  to  show  the  value  of  the  property 
at  the  time  of  Wiley's  death,  or  its  rental 
value.  The  plaintiff  being  the  only  child  and 
heir  of  the  deceased,  it  will  be  presumed.  In 
the  absence  of  evidence  to  the  contrary,  that 
she  would  have  received  by  Inheritance  the 
house  and  lot  bad  her  father  not  been  killed 
by  defendant's  engine^  She  and  her  husband 
continued  in  their  occupancy  of  the  house  the 
same  as  they  had  done  prior  to  the  death  of 
Mr.  Wiley.    It  is  shown  that  the  deceased 
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d  a  small  piece  of  ground,  and  on  his 
ence  lot  and  said  leased  ground,  by  bis 
tnal  labor,  raised  flowers  and  vegetables, 
h  brought  him  an  income.  His  oniy  oth- 
)urce  of  income  ^as  from  daily  labor. 
court,  in  its  charge,  told  the  Jury  -what 
ers  tbey  could  consider  in  measuring  the 
iges.    There  was  no  evidence  to  show 

the  value  of  the  use  of  the  property  was 
was  owned,  and  that  that  was  leased 
Abridge  S.  Wiley,  which  he  cultivated, 
no   means  from  which  the  Jury   could 

estimated  the  same.  In  this  condition 
e  evidence,  there  was  no  error  hi  refus- 
Jie  charge.  Railway  Co.  v.  Long,  87 
149.  27  S.  W.  113,  24  L.  R.  A.  637,  47 
St.  Rep.  87. 

r  the  error  Indicated,  the  Judgment  Is  re- 
d  and  the  cause  remanded. 

On  Rehearing. 

(June  14.  1902.) 

B  appellees  have  filed  a  motion  for  re- 
Qg,  In  which  they  contend  that  if  there 
;rror  in  the  charge  of  the  court,  as  point- 
it  In  onr  opinion,  the  appellant  cannot 
ard  to  complain  of  the  same,  because  the 
's  charge  is  practically  in  the  same  lan- 
;  as  is  embraced  in  the  special  charges 
•ted  by  appellant  The  following  spe- 
barges  were  requested  by  appellant  up- 
e  trial  In  the  court  below: 
1.  Z.  The  undisputed  evidence  in  this 
sbows  that  K  S.  Wiley  was  guilty  of 
^nce  which  proximately  contributed  to- 
canslng  his  death;  and  you  will  there- 
ind  for  the  defendant,  unless  you  find 
St  it  on  the  ground  that  Its  employes 
,  to  exercise  proper  care  after  they  dis- 
1^  the  peril  of  said  Wiley,  under  the 
charges  given  you. 

>.  3.  If  you  believe  from  tiie  evidence 
E.  S.  Wiley  did  not  exercise  ordinary 
[that  is,  such  care  as  an  ordinarily  pni- 
Ijerson  similarly  situated  would  have 
In  attempting  to  cross  the  defendant's 
s  on  Mlrlck  avenue  at  the  time  and  uu- 
16  drcunistances  that  he  did,  and  that 
negligence  proximately  contributed  to- 
causing  his  death,  you  will  find  for  the 
tlant,  although  yon  may  believe  from 
evidence  that  the  defendant  was  also 
;ent  and  that  such  negligence  contrib- 
lirectly  and  proximately  to  said  Wiley's 
,  unless  you  find  in  favor  of  plaintiffs 
36  ground  that  defendant's  employes 
to  exercise  proper  care  after  they  dls- 
ed  and  realized  the  danger  that  said 
'  was  in. 

>.  4.  The  undisputed  evidence  shows 
B.  S.  Wiley  was  negligent  in  attempting 
>ss  the  defendant's  tracks  on  Mirick  ave- 
it  the  time  and  In  the  manner  that  be 


did,  and  that  such  negligence  contributed  di- 
rectly and  proximately  to  his  injury  and 
death.  You  will  therefore  find  for  the  de- 
fendant tmless  yon  further  find  that  defend- 
ant's servants  in  charge  of  said  engine  and 
caboose  discovered  that  Wiley  was  in  a  place 
of  danger,  and  after  such  discovery  failed  to 
use  such  means  as  was  In  their  power,  sit- 
uated as  they  then  were,  to  prevent  injuring 
him." 

"No.  8.  Under  the  undisputed  evidence  In 
this  case,  defendant  is  not  liable  to  plaintitrs 
for  the  injury  and  death  of  E.  S.  Wiley  un- 
less its  servants  in  charge  of  said  engine  ac- 
tually knew  that  said  Wiley  was  in  danger, 
and  failed,  after  such  knowledge,  to  use  such 
care  as  ordinarily  prudent  persons  would 
have  used,  situated  as  they  then  were,  to 
avoid  injuring  him." 

"No.  10.  The  burden  of  proof  Is  upon  the 
plaintiffs  to  show  by  a  preponderance  of  the 
evidence  (which  means  the  greater  weight  of 
credible  testimony)  that  defendant's  servants 
in  charge  of  said  engine  and  caboose  did  not 
exercise  the  proper  precaution,  situated  as 
they  then  were,  to  prevent  injuring  the  said 
B.  S.  Wiley,  after  they  discovered  the  danger 
he  was  in,  if  they  did  so  discover  his  dan- 
ger; and.  unless  they  have  done  so,  you  will 
find  tor  the  defendant" 

"No.  21.  If  yon  believe  from  the  evidence 
that  Mr.  Wiley  was  negligent,  ns  'negligence' 
Is  defined  In  the  court's  charge,  and  that  said 
negligence  caused  or  contributed  to  cause 
his  injury,  then  j'ou  must  be  confined,  in  de- 
termining the  defendant's  liability,  solely  to 
the  question  as  to  whether  the  servants  of 
the  defendant  in  charge  of  the  engine  that 
injured  said  Wiley  used  proper  care,  situated 
as  they  then  were,  with  the  means  at  their 
command,  to  prevent  said  Wiley  from  being 
injured.  Then,  in  that  event  If  you  find  that 
they  used  such  care,  you  will  find  for  the 
defendant" 

It  will  be  observed  that  in  the  several  spe- 
cial charges  requested  by  appellant  the  duty 
of  the  engineer,  after  discovering  the  peril 
of  Wiley,  is  stated  in  substantially  the  same 
language  as  the  court  used  in  the  main 
charge.  The  special  charges  affirm  the  right 
of  plaintiff  to  recover  if  defendant's  agents 
failed  to  exercise  ordinary  care  after  they  dis- 
covered and  realized  the  danger  Wiley  was 
in.  The  court  having  stated  the  rule  In  Its 
general  charge  substantially  as  stated  by  ap- 
pellant In  the  several  special  charges  request- 
ed, appellant  cannot  be  heard  on  appeal  to 
complain  of  the  charge  as  given.  Railway 
Co.  V.  Sein.  89  Tex.  «4,  83  S.  W.  215,  558. 

We  conclude  that  there  was  error  in  re- 
versing and  remanding  this  cause,  for  the 
reasons  stated.  The  rehearing  ia  granted, 
and  the  Judgment  Is  affirmed. 

Affirmed, 
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ROPER  et  al.  t.  SOURLOCK  et  al.t 

(Coart  of  Civil  Appeals  of  Texas.     May  31, 

1902.) 

INTOXICATING     LIQUORS  —  UXIAL     OPTION  — 

ELECTIONS— PETITION  —  NOTICE  —  RETURNS 
—CANVASS  OF  VOTI^S— ORDER— ELEiCTION  OF- 
FICERS-PLACE. 

1.  Where  a  petition  is  for  an  election  to  de- 
termine vlietner  local  option  shall  prevail 
throughout  the  county,  Sayles*  Anu.  Civ.  St. 
1897,  art.  3.384,  providing  that,  "if  the  pie- 
cincts  designated  embrace  withiu  their  limits 
an  incorporated  town  or  city,  the  election  shall 
only  be  ordered  when  the  petition  is  signed"  by 
a  certain  number  of  qualified  voters,  has  no 
application,  and  the  number  of  signers  therein 
specified  is  not  required. 

2.  Where  a  county  local  option  election  was 
a  full  and  fair  expression  of  the  qualified  elect- 
ors, and  there  is  no  intimatiou  of  fraud,  or 
that  the  result  was  affected  by  the  irregulari- 
ties, the  election  will  not  be  set  aside  because 
in  many  precincts  there  were  only  five  instead 
of  seven  election  officers,  and  one  ballot  box  in- 
stead of  two. 

5.  Where  a  county  local  option  election  has 
been  held,  and  the  election  officers  of  the  sev- 
eral precincts  have  made  returns  to  the  com- 
missioners' court,  it  may  presume  such  returns 
to  be  correct,  and  canvass  the  vote  and  declare 
the  result  from  such  returns,  without  opening 
the  boxes  and  counting  the  ballots. 

4.  Where  an  order  for  a  local  option  election 
was  duly  passed  by  the  commissioners'  court,  and 
the  pencil  draft  was  signed  by  the  county  judge 
and  was  duly  entered  on  the  minutes  of  the 
term,  the  fact  that  the  minutes  were  not  signed 
until  after  the  election  and  at  the  next  term 
did  not  invalidate  the  election. 

6.  The  notice  required  for  a  local  option  elec- 
tion Is  b^  posting  five  copies  of  the  order  of  the 
commissioners'  court  for  the  election  for  15 
days,  as  specified  in  Sayles'  Anu.  Civ.  St.  1897, 
art.  3387,  and  not  the  20-days  notice  required 
for  general  elections  by  article  172S. 

6.  Where  the  copies  of  the  order  for  a  local 
option  election  posted  by  the  clerk  were  cer- 
tified to  and  signed  by  him  officially,  the  fact 
that  he  did  not  attach  the  seal  of  the  commis- 
sioners' court  to  the  copies,  and  that  they  con- 
tained trivial  errors,  which  could  not  have  mis- 
led the  voters,  did  not  invalidate  the  election. 

7.  Where  the  presiding  officer  appointed  to 
hold  a  local  option  election  fails  to  apiiear  or  to 
act,  the  qualified  voters  of  the  precinct  may 
elect  a  voter  to  hold  the  election  as  provided  by 
Savles'  Ann.  Civ.  St.  1897,  art.  1714. 

8.  Where  a  qualified  voter  held  a  local  op- 
tion election,  and  was  recognized  by  the  voters 
ns  the  presiding  officer,  but  the  record  does  not 
show  how  he  was  elected,  it  will  be  presumed 
that  he  was  duly  appointed. 

9.  In  an  action  to  enjoin  the  carrying  into 
effect  of  a  local  option  election,  the  question 
that  in  a  certain  precinct  the  election  was  not 
held  at  the  place  designated  by  the  commission- 
ers' court  cannot  be  first  raised  in  the  appel- 
late court. 

10.  ^^'here  a  local  option  election  was  held 
nithin  the  precinct  at  the  u^-ual  place  of  holding 
elections,  and  in  full  view  of  the  place  designat- 
ed by  the  conmiissioners'  court,  and  the  reasons 
for  not  holding  the  election  at  the  place  desig- 
nated are  shown,  (he  election  will  not  be  held 
invalid  because  not  held  at  the  place  designated. 

11.  Under  Const,  art.  6.  i  2,  providing  that 
all  electors  shall  vote  in  the  eleotion  precinct  of 
their  residence,  a  local  option  election  for 
one  precinct  held  in  another  precinct,  though 
there  was  no  fraud  or  illegal  voting,  is  valid. 

12.  Where   at  a   county   local  option   election 


'  Rehearing  denied  June  2g,  1902,  and  irrlt  of  error 
denied  by  supreme  court. 
f  3.  See  ElecUons.  vol.18,  Cent.  Dig.  SS  232,  234,  23t. 


the  Section  lu  one  precinct  was  Inralld,  bat  the 
deduction  of  the  vote  of  such  precinct  from 
the  returns  would  not  change  the  result  as  de- 
clared by  the  commissioners  court,  the  election 
for  the  county  will  not  be  held  invalid  on  tliat 
account. 

Appeal  from  district  court,  Johnson  county; 
Wm.  Polndexter,  Judge. 

Action  by  Ward  Roper  and  others  against 
A.  0.  Scurlock  and  another.  From  a  judg- 
ment for  defendants,  plalntlffB  appeal  Af- 
firmed. 

This  Is  a  suit  Instituted  by  Ward  Roper 
and  others,  appellants  herein,  as  plaintliTs, 
against  A.  C.  Scurlock,  publisher  of  the  Cle- 
burne Chronicle,  and  W.  D.  McKoy,  county 
judge  of  Johnson  county,  to  enjoin  the  pub- 
lication of,  and  carrying  into  ^ect  of,  an 
order  of  the  commissioners'  covut  of  Johnson 
county  declaring  the  result  of  a  local  option 
election  held  In  said  county  on  the  13th  day 
of  September,  1901.  The  petition  set  up  vari- 
ous grounds  attacking  the  legality  of  said 
election,  and  sought  to  have  the  election  de- 
clared null  and  void.  A  trial  before  the 
court  resulted  in  a  judgment  for  the  defend- 
ants, and  plnlntUCs  have  appealed.  The  facts 
sufficiently  appear  in  the  opinion. 

S.  C.  Padelford,  H.  P.  Brown,  and  W.  H. 
Bledsoe,  for  appellants.  W.  B.  Featherstone, 
O.  T.  Plummer,  W.  D.  McKoy,  and  Gold- 
smith &  Walker,  (or  appellees. 

BOOKHOTJT,  J.  1.  It  Is  contended  that, 
where  the  precincts  In  which  it  is  proposed  to 
hold  a  local  option  election  embrace  within 
their  limits  an  Incorporated  town  or  city, 
such  local  option  election  can  only  be  ordered 
when  the  petition  for  same  is  signed  by  qual- 
ified voters, — not  less  than  one-tenth  of  the 
number  of  the  total  vote  cast  for  governor 
at  the  last  preceding  general  election  held  in 
said  precincts  in  which  said  incorporated 
towns  or  cities  are  situated.  It  was  admitted 
on  the  trial  of  the  case  that  within  the  limits 
of  Johnson  county  at  the  date  of  said  local 
option  election  there  were  situated  the  dtj 
of  Cleburne,  the  city  of  Alvarado,  and  the 
town  of  Grandview,  each  of  which  Is  a  mu- 
nicipal corporation.  It  was  further  admitted 
tliat  the  petition  which  was  presented  to  the 
commlsslouers'  court,  and  upon  which  said 
local  option  election  was  ordered,  was  not 
signed  by  one-tenth  of  the  qualified  voters 
voting  at  the  last  general  election  In  the 
precincts  In  which  said  towns  and  cities  were 
situated.  The  contention  Is  that,  when  a  lo- 
cal option  election  Is  ordered  in  a  county,  if 
there  be  one  or  more  municipal  corporations 
in  said  county  the  petition  must  be  slgaetl 
by  one-tenth  of  the  qualified  voters  of  the 
precinct  In  which  such  municipal  corporation 
is  situated,  In  order  to  authorize  the  commis- 
sioners' court  to  order  an  election  upon  said 
petition.  The  contention  Is  without  merit. 
The  statute  which  provides  that,  "If  the  pre- 
cinct or  precincts  designated  embrace  within 
their  limits   an  incorporated  town  or  city. 
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then  snch  election  ihall  only  be  ordered  when 
the  petition  for  the  same  is  signed  by  quali- 
fied voters  not  less  than  one  tenth  in  number 
«f  the  tot«l  Tote  cast  for  governor  at  the  next 
preceding  general  election  in  sndi  inoor- 
porated  town  or  city"  (Sayles*  Ann.  Qt.  St. 
1S97,  art  SS84),  only  applies  where  the  elec- 
tion Is  called  to  determine  whether  local  op- 
Uou  shall  prevail  In  the  precinct  or  precincts 
In  wliich  snch  municipal  corporation  is  lo- 
catod.  and  not  where  the  election  Is  called 
to  determine  whether  local  option  shall  pre- 
vail throughout  the  county. 

2.  It  Is  insisted  that.  In  each  election  pre- 
dnct  which  shall  have  cast  more  than  100 
votes  at  the  last  preceding  general  election, 
the  presiding  officer  of  such  precinct  shall  on 
or  before  the  day  of  the  election  select  from 
the  qualified  voters  of  the  precinct  three 
judges  and  four  cl^iis  to  act  In  conducting 
said  election,  and  that  two  ballot  boxes  shall 
be  used  In  holding  said  election.  It  was  ad- 
mitted on  the  trial  that  at  the  local  option 
election  held  in  a  majority  of  the  precincts, 
in  each  of  which  more  than  100  votes  were 
cast  at  the  last  general  election,  said  local 
option  election  was  held  by  two  Judges,  two 
clerks,  and  one  presiding  officer,  and  that  but 
one  ballot  box  was  used  in  each  of  said  pre- 
chicts.  It  Is  insisted  that  for  this  reason  the 
election  was  void.  Upon  inspection  of  the 
record.  It  appears  that  the  election  In  the 
several  precincts  to  which  the  above  conten- 
tion applies  was  a  full,  free,  and  fair  ex- 
pression of  the  qualified  electors  of  the  re- 
spective precincts.  There  is  no  Intimation 
whatever  that  fraud  was  practiced,  or  that 
the  result  of  the  election  was  in  any  way 
affected  by  the  fact  that  the  election  was 
hdd  by  five  officers  Instead  of  seven,  and 
that  there  was  only  one  ballot  box  used  in- 
stead of  two.  n>e  contention  insisted  upon 
is  without  merit 

3.  Complaint  is  made  that  the  trial  court 
erred  In  holding  that  the  Judgment  of  the 
commissioners'  court  declaring  that  said  elec- 
tion had  gone  in  favor  of  prohibition  was 
legal  and  correct,  because  the  commlsstoners' 
court  did  not  open  the  ballots  and  cotmt  the 
rotes,  but  merely  ran  up  the  returns  made 
bj  the  persons  pretending  to  hold  said  elec- 
tion, and  arrived  at  an  illegal  result  by  said 
method.  The  evidence  shows  that  the  com- 
missioners' court  in  arriving  at  the  result 
of  the  election,  took  the  returns,  and  esti- 
mated the  result  therefrom.  The  returns 
were  made  on  blanks  furnished  by  the  coun- 
ty clerk.  The  commissioners'  court  did  not 
open  tbe  boxes  and  count  the  ballots.  We 
think  it  was  the  duty  of  the  Judges  holding 
the  Section  to  count  the  ballots,  and  make 
report  of  their  cotmt  to  tbe  commissioners' 
court  and  to  certify  to  the  same.  The  com- 
missioners' court  was  authorized  to  presume 
that  the  certificates  to  the  returns  made  by 
the  election  officers  were  correct  The  fail- 
ore  of  the  commissioners'  court  to  open  the 
liallot  boxes  and  count  tbe  votes  presents 


no  ground  for  holding  tts  election  void,  in 
the  absence  of  fraud  or  of  such  irregularity 
as  would  show  that  the  proper  result  had 
not  been  reached.  It  was  shown  that  the 
commissioners'  court  pursued  the  same  meth- 
od in  arriving  at  the  result  that  is  pursued 
In  ascertaining  the  result  In  general  elections. 
Chapman  v.  State  (Tex.  Cr.  App.)  30  S.  W. 
113;  Hunnicutt  v.  State,  76  Tex.  233,  12  S. 
W.  100;  Fowler  v.  State,  68  Tex.  35,  8  S.  W. 
2S5.  There  was  evidence  showing  a  slight 
discrepancy  between  the  tally  sheets  and  the 
poll  lists  in  one  or  two  of  tbe  precincts. 
This  discrepancy  was  trivial,  and  did  not  In 
any  way  affect  the  result 

4.  It  is  Insisted  that  the  court  erred  in 
holding  tbe  Section  valid  for  the  reason  that 
the  Judgment  of  the  commissioners'  court  or- 
dering said  election  was  not  signed  by  the 
county  Judge,  and  was  not  attested  by  the 
clerk  of  the  commissioners'  court,  and,  fur- 
ther, that  the  minutes  of  said  court  were  not 
signed  until  after  the  term  had  closed  and 
the  election  had  been  held.  The  term  of  the 
commissioners'  court  at  which  the  election 
was  ordered  commenced  on  tbe  second  Mon- 
day In  August  The  next  term  began  the  sec- 
ond Monday  in  November.  The  election  was 
held  September  13th.  The  minutes  for  tbe 
August  term  were  not  signed  until  after  the 
election  was  held.  The  evidence  clearly 
shows  that  the  order  calling  the  election  was 
passed  by  tbe  commissioners'  court  on  August 
15,  1901.  A  pencil  copy  of  the  order  was 
prepared,  and,  after  having  been  passed,  was 
signed  by  the  county  Judge  and  left  with  the 
clerk  of  the  court,  to  be  entered  on  the  min- 
utes. The  clerk  entered  the  order  In  the 
minutes.  In  doing  so  he  did  not  ropy  the 
signature  of  the  county  Judge.  The  order  ap- 
pears duly  entered  In  the  minutes  of  the  court 
for  that  term.  The  minutes  for  the  term  be- 
gan on  page  75,  but  this  order  appears  on 
page  79  of  the  minutes.  The  order  having 
been  duly  passed  and  entered  in  the  minutes 
of  the  court,  the  fact  that  the  minutes  were 
not  signed  until  after  the  election  did  not  af- 
fect the  validity  of  the  order  for  the  election 
held  thereunder.  Swing  v.  Duncan,  81  Tex. 
232,  16  S.  W.  1000;  Lockhart  v.  State,  32 
Tex.  Cr.  R.  149,  22  S.  W.  413;  Ullard  v. 
State  (Tex.  Cr.  App.)  53  S.  W.  125;  Waggon- 
er V.  Wise  Co.  (Tex.  Civ.  App.)  43  S.  W.  836; 
Ex  parte  Williams,  36  Tex.  Or.  R.  75,  31  S. 
W.  653. 

5.  It  is  contended  that  the  court  erred  In 
holding  that  proper  and  legal  notice  of  said 
election  held  on  the  ISth  of  September,  1901, 
was  given,  because  the  uncontradicted  evi- 
dence shows  that  no  regular  legal  notice  of 
said  election  was  given  in  accordance  with 
article  1728,  Sayles'  Ann.  CMv.  St  1897,  and 
that  the  evidence  further  shows  that  certified 
copies,  under  the  seal  of  the  commlssionei-s' 
court  by  the  clerk,  were  not  posted  in  five 
places,  as  required  by  law.  The  contention  Is 
that  the  failure  to  give  notice  as  required  by 
ai-tlde  1728,  Id.,  was  fatal  to  the  validity  of 


Digitized  by 


Google 


158 


69  SOUTHWESTERN  REPORTER 


(Tex. 


said  election,  eren  though  the  derk  of  the 
commissioners'  court  gave  notice  of  the  elec- 
tion as  provided  by  article  3387.  Five  copies 
of  the  order  of  the  commissioners'  court  were 
posted  by  the  clerk  of  said  court  for  15  days 
prior  to  the  day  of  the  election  at  dllFerent 
public  places  within  Johnson  county.  In  addi- 
tion to  these  notices,  from  three  to  five  copies 
of  the  order,  duly  certified  to  by  the  clerk, 
and  signed  by  him  ofiiclally,  were  sent  to  the 
presiding  Judges  of  the  election  precincts,  and 
were  by  them  posted  up  at  public  places  In 
the  respective  election  precincts.  The  evi- 
dence clearly  shows  that  the  notice  given  ful- 
ly compiled  with  the  terms  of  article  33S7, 
Sayles'  Ann.  Civ.  St  1S87.  This  statute  only 
requires  12  days'  notice.  The  proceeding  Is 
special,  and  makes  full  provision  as  to  the 
length  of  time  notice  must  be  given.  We  are 
of  the  opinion  that  the  giving  of  notice  for 
the  length  of  time  requlrcJ  by  this  statute  was 
sufficient,  and  It  was  not  necessary  that  the 
notice  should  be  given  for  20  days,  as  re- 
quhred  by  article  1728,  relating  to  general 
elections.  This  question  was  not  before  this 
court  in  the  case  of  Klmberly  v.  Morris,  31 
S.  W.  810.  The  question  there  was  whether 
the  notices  must  be  posted  in  "public  places," 
the  statute  (article  3387)  not  designating  the 
places.  This  court  held  that  in  this  respect 
the  statute  was  cumulative  of  the  general  elec- 
tion law,  and  the  notice  should  be  posted  at 
the  places  designated  by  the  general  law.  Xor 
Is  there  any  merit  in  appellants'  contention 
that  the  copy  of  the  order  posted  by  the  clerk 
was  not  a  correct  and  true  copy  of  the  order 
as  recorded  In  the  minutes  of  the  court.  The 
variance  between  the  order  entered  in  the 
mhiutes  and  the  copies  posted  was  trivial, 
and  could  not  have  misled  the  voters.  The 
failure  of  the  clerk  to  attach  the  seal  of  the 
commissioners'  court  to  the  copies  poste.^  did 
not  atfect  their  validity.  The  copies  were  cer- 
uued  to  by  the  clerk,  and  signed  by  hhn 
officially.  Winston  v.  State,  32  Tex.  Cr.  B.  69, 
22  S.  W.  138;  Voss  v.  TerreU  (Tex.  Civ. 
App.)  34  S.  W.  171. 

S.  It  la  hislsted  that  the  election  In  pre- 
cincts Nos.  14,  15,  23,  and  26  was  void  be- 
cause not  held  by  the  presiding  officer  desig- 
nated by  the  commissioners'  court.  The 
election  In  precinct  No.  15  was  not  held  by 
the  officer  designated,  but  was  held  by  J.  H. 
Bowman.  Bowman  was  elected  by  the  quali- 
fied voters  to  hold  the  election  In  precinct 
No.  16,  and  he  selected  clerks  and  judges 
from  among  the  qualified  voters,  and  no  one 
questioned  his  authority;  nor  was  any  objec- 
tion made  to  the  manner  In  which  he  was 
elected,  or  to  his  holding  the  election.  W. 
II.  Howie,  the  officer  designated,  was  unable 
to  conduct  the  election  In  precinct  No.  23, 
and  B.  F.  Belton  was  appointed  by  the  quali- 
fied voters  present  to  hold  said  election.  D. 
K.  Smith,  the  person  designated  to  hold  the 
election  hi  precinct  No.  26,  was  not  present 
on  the  morning  of  the  election;  and  R.  W. 
Moore,  a  qualified  voter  of  said  precinct,  was 


appointed  by  the  voters  present  to  hold  said 
election.  Our  statute  authorizes  the  voters 
present  to  select  a  presiding  officer  when  the 
one  appointed  falls  to  attend,  or  refuses  or 
fails  to  act  Sayles'  Ann.  CUv.  St  1S&7,  art 
1714.  The  evidence  shows  that  the  presidlug 
officers  of  the  several  precincts  named  did 
fail  to  act,  and  that  the  voters  present  at 
the  different  precincts  did  proceed  to  appoint 
a  presiding  officer,  and  the  officer  so  appoint- 
ed was  recognized  as  the  presiding  officer,  and 
held  the  election.  In  reference  to  precinct 
No.  14,  the  evidence  shows  that  J.  F.  Thomns 
held  the  election.  It  does  not  show  bow  he 
was  elected.  He  was  a  qualified  voter  of  said 
precinct  and  was  recognized  by  the  voters  as 
a  presiding  officer,  and  every  legal  voter  de- 
siring to  vote  was  permitted  to  do  so.  In  this 
condition  of  the  evidence,  we  must  infer  that 
the  facts  existed  which,  under  the  statute,  au- 
thorized the  appointment  of  a  presiding  officer 
by  the  voters  present  and  that  Thomas  was 
so  appointed.  Denver  v.  Tripp  (Tex.  Civ. 
App.)  66  S.  W.  256. 

7.  It  Is  contended  that  the  election  held  in 
precincts  Nob.  14,  15,  28,  25,  and  26  was  ille- 
gal l)ecause  the  same  was  not  held  at  the 
several  places  designated  by  the  commission- 
ers' court  In  reference  to  the  places  at 
which  the  election  was  designated  to  be  held, 
appellants  did  not  raise  the  question  that  the 
election  In  precinct  No.  15  was  not  held  at 
the  place  designated  by  the  commissioners' 
court  and  the  question  as  to  said  precinct 
cannot  be  raised  for  the  first  time  In  this 
court  The  election  In  precincts  Nos.  23.  25, 
and  26  was  held  within  the  limits  of  the  re- 
spective precincts,  and  within  plain  view  of 
the  places  designated  by  the  commlsslonos' 
court  and  only  a  short  distance  therefrom,— 
in  no  case  more  than  123  feet— and  hi  the 
places  where  elections  were  nsually  held  iu 
said  precincts;  and  the  voters  luiew  where 
the  election  would  be  held.  The  evidence 
further  shows  why  said  election  was  not  held 
at  the  places  designated.  In  this  condition 
of  the  record,  the  contention  is  without  merit 
as  to  the  election  In  these  precincts.  Ex 
parte  White,  33  Tex.  Cr.  R.  5»4,  28  S.  W.  542; 
Davis  V.  State,  76  Tex.  420,  12  S.  W.  957; 
Bell  Y.  Faulkner,  84  Tex.  187,  19  S.  W.  4Sa 
The  election  for  predn^  Na  14  was  held 
outside  the  territorial  limits  of  said  precinct 
and  was  held  within  the  territorial  limits  of 
precinct  No.  15.  The  evidence  is  conflicting 
as  to  whether  or  not  a  place  could  have  been 
found  in  the  business  sectlcm  of  Joshua,  hi 
precinct  No.  14,  in  which  to  hold  the  election, 
but  the  fact  that  the  election  could  not  have 
been  held  in  the  place  designated  by  the  com- 
missioners' court  is  admitted.  The  place 
where  the  election  was  actually  held,  white 
located  In  precinct  No.  15,  was  not  more  than 
60  feet  from  the  place  designated,  by  the 
commissioners'  court;  and  there  was  evi- 
dence that  It  was  the  only  place  that  could 
have  been  used,  without  going  from  200 
yards  to  2  wiles  away,  and  was  the  most  ac- 
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oewlble  place  to  the  Totera.    One  witness  ex- 
amined tbe  p(dl  list  for  jtrecinct  No.  14,  and 
testiaed  that  be  was  acquainted  with  every 
man  whose  name  appeared  on  same,  with 
tbe  exceptloii  of  two,  and  that  they  were  all 
(luallfled  Yotera  In  that  precinct  and  that  he 
SAW  no  Illegal  votes  on  said  poll  list.    There 
was  evidence  that  it  was  well  known  where 
the  election  would  be  held.    There  was  fur> 
tlier  evidence  that  tbe  fact  that  the  election 
\Taa  held  in  precinct  No.  15  did  not  affect  the 
result  of  the  election.     Tbe  evidence  doe> 
Dot  show  that  there  was  any  fraud  or  im- 
proper motive  in  holding  the  election  for  said 
precinct.     We  are  not  prepared  to  hold,  In 
view  of  the  constitutional  requirement  that 
all  electors  shall  vote  in  the  election  precinct 
of  their  residence  (Const  art  8,  S  2),  that 
the  election  held  for  precinct  No.  14  was  val- 
id.   Conceding  that  the  election  for  this  pre- 
cinct was  invalid,  this  fact  would  not  render 
the  election  held  in  the  other  precincts  Inval- 
id or  Illegal.    If  the  election  In  precinct  No. 
14  was  invalid  because  not  held  within  the 
territorial  limits  of  that  prednct  tbe  com- 
missioners'' court  should  have  Ignored  the  re- 
turns therefrom.     Had  this  been  done,  the 
result  of  the  election  in  tbe  county  would 
bave  been  the  same.    The  returns  from  this 
precinct  show  88  votes  cast  of  which  40 
were  for  prohibition,  and  49  against.    The  to- 
tal vote  in  the  county,  including  this  precinct 
Khows  2.221  votes  for  prohibition,  and  2,107 
against— a  majority  of  114  for  prohibition. 
Had  the  returns  from  precinct  No.  14  been 
ignored  and  not  counted,  the  result  in  the 
county  would  have  shown  a  majority  of  123 
votes  for  prohibition.    It  Is,  however,  inslBted 
by  appellants  that  as  the  election  for  pre- 
cinct No.  14  was  illegal,  the  court  cannot  look 
to  the  returns  therefrom  to  determine  wheth- 
er the  result  of  the  election  in  the  county  was 
affected  thereby.    It  Is  contended  that  all  the 
qualified  voters  of  said  precinct  should  be 
treated  as  having  been  deprived  of  the  prlvt 
lege  of  voting  in  said  election,  and  for  this 
reason  the  court  cannot  say  that  they  would 
not  have  voted  against  prohibition.    We  do 
not  concur  in  this  contention.    If,  however, 
it  were  true,  still  the  result  in  the  county 
would  have  been  the  same.     The  evidence 
shows  tl«at  there  were  114  votes  cast  in  pre- 
cbx;t  No.  14  at  tbe  last  gubernatorial  elec- 
tion.   If  all  these  were  counted  as  against 
prohibition,  still  the  vote  In  the  county  would 
show  a  majority  of  9  for  prohibition. 

After  a  careful  consideration  of  the  evi- 
dence contained  In  tbe  record,  we  are  forced 
to  the  conclusion  that  the  object  of  this  elec- 
tion 0.  e..  to  ascertain  the  free,  full,  and  fair 
expression  of  the  qualified  voters  of  Johnson 
eonnty  on  the  question  of  prohibiting  the 
sale  of  intoxicating  liquors  in  that  county) 
was  reached  In  said  election,  and  the  result 
declared  by  the  commissioners'  court.  None 
of  tbe  matters  complained  of  by  appellants 
affect  the  result  of  the  election.  It  is  not 
contended  that  there  was  any  fraud  in  the 


ordering  or  holdlni;  of  said  election.  As  be- 
fore stated,  If  it  be  conceded  that  the  elec- 
tion held  for  precinct  No.  14  was  illegal,  the 
result  in  the  county  was  not  affected  there- 
by, and  would  have  been  the  same  had  the 
returns  from  said  precinct  not  been  counted. 
We  conclude  that  the  Judgment  should  be 
affirmed.    AJBlrmed. 


ROPER  et  al.  v.  McKOT  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    May  81, 

1802.) 

INTOZICATINQ  UQUORS— LOCAL  OPtlOM— 
KLBCTION. 

1.  Where  local  option,  prohibiting  the  sale 
of  intoxicating  liquors  throughout  a  county, 
has  been  duly  adopted  and  put  Id  force,  the 
commisBiouers  court  may  refuse  to  grant  a  pe- 
tition for  a  local  option  election  in  a  single  dis- 
trict in  such  county. 

Appeal  from  district  court  Johnson  county; 
Wm.  Polndexter,  Judge. 

Action  by  Ward  Koper  and  others  against 
W.  D.  McKoy  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

S.  C.  Padelford,  H.  P.  Brown,  and  W.  H. 
Bledsoe,  for  appellants.  W.  B.  Featberstone, 
W.  D.  McKoy,  and  Goldsmith  &  Walker,  for 
appellees. 

BOOKHOTJT,  J.  This  is  a  suit  and  appli- 
cation by  the  plaintiffs  against  the  commis- 
sioners' court  of  Johnson  county,  Tex.,  for 
an  altanative  and  peremptory  mandamus 
commanding  and  compelling  said  commission- 
ers' court  to  order  a  local  option  election  in  a 
certain  division  of  Johnson  county,  Tex., 
laid  out  and  described  and  designated  by  said 
commissioners'  court  for  the  purpose  of  hold- 
ing local  option  elections  therein.  The  ap- 
plication and  petition  for  mandamus,  In  sub- 
stance, alleges  that  plaintiffs  were  resident 
citizens  and  qualified  voters  of  said  subdivi- 
sion, and  that  they  sue  in  their  own  behalf, 
and  on  behalf  of  divers  and  sundry  other 
persons,  whose  names  are  too  numerous  to 
mention,  and  who  were  and  are  qualified  vot- 
ers in  said  designated  subdivision;  that  the 
defendant  W.  D.  McKoy  is  and  was  county 
Judge  of  Johnson  county,  Tex.,  and  ex  officio 
presiding  officer  of  said  commissioners'  court 
of  Johnson  county,  Tex.,  and  that  the  other 
four  defendants  are  and  were  duly  elected  and 
qualified  commissioners  of  Johnson  county, 
Tex.,  and  that  all  the  defendants  form  and 
compose  the  commissioners'  court  of  Johnson 
county,  Texas;  that  on  the  11th  day  of  No- 
vember, 1901,  the  said  commissioners'  court, 
while  in  regular  session,  entered  an  order  and 
Judgment  ordering,  adjudging,  and  decree- 
ing that  a  certain  described  subdivision  of 
Johnson  county,  Tex.,  be,  and  the  same  was. 
set  apart  and  designated  as  a  subdivision  of 
Johnson  county,  Tex.,  for  the  pui-pose  of 
holding  local  option  elections,  for  the  purpose 

^  RebearlQg  denied  June  2S,  1902,  and  writ  of  error 
denied  by  supreme  court. 


Digitized  by 


Google 


460 


69  SOUTHWESTERN  RBPORTBB. 


(Tex. 


of  determining  by  majority  vote  of  the  qual- 
ified voters  of  such  subdivlalon  of  said  county 
whether  the  sale  of  Intoxicating  liquors  shall 
be  prohibited  within  the  prescribed  limits 
of  said  subdivision.  The  said  subdivision  is 
described  by  metes  and  bounds  In  plaintiffs' 
petition,  and  also  In  said  order  of  the  com- 
missioners' court  setting  apart  and  designat- 
ing said  subdivision.  That  thereafter,  on  the 
14th  day  of  November,  1901,  a  petition  signed 
by  GoO  qualified  voters  and  resident  citizens 
of  said  subdivision  was  presented  to  said  de- 
fendants, OS  such  commissioners'  court,  pray- 
ing that  a  local  option  election  be  ordered  in 
said  subdivision  as  required  by  law,  etc.,  and 
that  said  commissioners'  court  on  said  last 
day  and  date  refused  to  order  said  local  op- 
tion election  In  said  subdivision,  and  that  the 
said  commissioners'  court  had  failed  and  re- 
fused, and  still  fails  and  refuses,  to  ordei 
such  election.  This  petition  was  propcrlj 
sworn  to,  and  the  Honorable  T.  F.  Nash, 
judire  of  tlie  Fourteenth  Judicial  district  of 
Texas,  granted  the  alternative  mandamus,  di- 
recting the  defendants  to  appear  on  the  16tb 
day  of  Oecember,  1901,  and  show  cause.  If 
any  they  bad,  why  the  peremptory  mandamus 
should  not  be  granted  as  prayed  for  In  said 
iwtltlon.  Copies  of  the  order  setting  apart 
and  designating  said  territory  by  the  commis- 
sioners' court  and  the  petition  prayhig  for 
sold  election  are  made  a  part  of  plaintiffs' 
petition.  The  respondents  filed  their  return 
and  answer  on  the  13th  day  of  December, 
1001,  wherein  they  admit  that  they  consti- 
tute and  compose  the  commissioners'  court  of 
Johnson  county,  Tex.,  and  that  they  set  apart 
and  designated  a  special  local  option  district 
for  the  purpose  of  enabling  the  qualified  vot- 
ers therein  to  determine  according  to  law 
whether  or  not  the  sale  of  Intoxicating  liquors 
should  be  prohibited  within  the  limits  of  said 
designated  territory.  And  also  respondents 
admitted  that  a  petition  bad  been  presented, 
as  pleaded  by  plaintiffs,  signed  by  650  qual- 
ified voters  of  said  territory,  praying  the 
court  to  order  said  election,  and  that  said 
respondents  failed  and  refused  to  order  said 
election  for  the  reasons:  First.  The  plaintiffs 
and  other  petitioners  were  not  entitled  to 
have  a  local  option  election  In  the  above- 
mentioned  territory,  because  the  laws  of 
this  state  do  not  authorize  and  empower  the 
commissioners'  court  to  grant  and  order  such 
election.  Second.  Because  a  local  option  elec- 
tion had  been  ordered  and  held  for  the  whole 
county  of  Johnson  on  the  13tb  day  of  Sep- 
tember, 1901,  and  that  said  election  resulted 
In  favor  of  local  option  (a  majority  vote  hav- 
ing been  cast  for  local  option),  and  that  the 
said  county  commissioners'  court  had  declar- 
ed the  result  of  said  county  election,  and  or- 
dered that  the  sale  of  Intoxicating  liquors  be 
absolutely  prohibited  within  the  limits  of 
Johnson  county,  etc.,  and  that  no  other  local 
option  election  bad  been  held  In  Johnson 
county,  except  the  one  held  the  13th  day  of 
September,  1901,  and  that  sold  order  had  been 


published  In  the  Cleburne  Chronfde  (the  same 
having  been  designated  by  the  defendaut 
the  county  Judge,  as  a  paper  published  in 
Johnson  county,  to  publish  the  result  of  said 
election),  and  that  the  said  paper  had  palv 
Ushed  the  said  order  on  the  3d  day  of  Octo- 
ber, 1001,  and  in  subsequent  issues  of  said 
paper,  and  that  said  subdivision  Is  a  portion 
of  precinct  No.  1,  and  does  not  contain  as 
much  territory  as  precinct  No.  1.  The  plain- 
tiffs, by  supplemental  petition  filed  on  the 
28th  day  of  December,  1901,  in  reply  to  re- 
spondents' return  and  answer  pleaded,  among 
other  things,  that  the  local  option  election 
pretendedly  held  for  the  county  of  Johnson 
on  the  13th  day  of  September,  1001,  was  not 
a  legal  and  valid  election,  for  the  reasons 
contended  for  in  the  case  of  Roper  v.  Scur- 
lock  (this  day  decided)  69  S.  W.  4o9.  In  that 
case  we  held  that  the  election  held  in  John- 
son county  on  the  13th  day  of  Septeml>er, 
1001,  to  determine  whether  the  sale  of  intox- 
icating liquors  should  be  prohibited  in  that 
county,  was  valid,  and  that  the  action  of  tbe 
commissioners'  court  In  so  declaring,  and  la 
publishing  the  order  putting  the  law  ht  force 
In  the  county  of  Johnson,  was  legal  and  valid. 
Local  option  having  been  adopted  and  put  in 
force  In  the  county,  the  commissioners'  court 
did  not  err  In  refusing  to  grant  the  order  of 
the  petitioners.  There  was  no  error  on  the 
part  of  the  trial  court  In  refoalng  the  relief 
prayed  for  by  appellants. 
Tbe  judgment  is  affirmed.    Affirmed. 


SACHSE  et  aL  r.  LOEB  et  al.* 

(Court  of  Civil  Appeals  of  Texas.     Jane  7, 
1002.) 

COVENANTS— WARRANTT  OF  TITLB-BEBACH- 

CON3TRUCTION— BVIDKNCEl— DIKKO- 
TION  OF  VERDICT. 

1.  In  an  action  to  recover  for  breach  of  war- 
ranty of  title  in  a  deed,  the  recital  of  consid- 
eration in  tbe  deed  is  prima  facie  evidence  of 
the  consideration  paid. 

2.  In  au  action  against  the  heirs  of  the  can- 
tor for  breach  of  warranty  of  title,  the  coiisid- 
erntion  recited  being  $1,300,  the  defcnd.-iDts 
claimed  only  $160  was  paid.  A  witness  testi- 
fied that  he  was  present  before  the  deed  was 
executed,  and  heard  the  grantor  say  to  tlie 
p-antee  that  he  could  have  the  IGO  acres  for 
^lUO.  Witness  did  not  know  of  any  160  acres  of 
land  that  grantor  had  except  this  piece.  An- 
other witness  testified  to  substantially  the  eam? 
conversation.  A  brother  of  the  grrnntor  testi- 
fied to  the  same  conversation,  that  he  and  lii> 
brother  purchased  the  land  for  $1(J0,  and  that 
it  was  considered  worth  only  that  amount. 
Plaintiff  relied  on  the  recital  In  the  deed  to 
show  the  consideration  paid.  The  court  direct- 
ed a  verdict  for  $1,3U0  and  Interest  from  the 
date  of  the  deed.  Held  error,  the  question  as 
to  the  couaideiation  paid,  under  the  •videnc«>, 
being  for  the  jury. 

Appeal  from  district  court,  Dallas  county; 
Richard  Morgan,  Judge. 
Action  by  Matilda  Ix>eb  and  others  against 

>  Rehearing  denied  June  28,  1902. 

f  1.  Se*  Deeds,  vol.  Jt,  Cent.  Dig.  U  : 
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D.  B.  Sachse  and  others.    From  a  judgment 
for  plaintiffs,  defendants  appeal.    Revei'sed. 

Miller  &  Fouraker,  W.  S.  Dudley,  Tumey, 
Lewis  &  Lewis,  and  nobertson  &  Robertson, 
for  appellants.    Wbarton  &  Young  and   A. 

E.  Firmln,  for  appellees. 

RAINEY,  C  J.    Appellees  sued  to  recover 
on  the   warranty  in  a  deed  made  by  Wm. 
Sachse  conveying  to  Henry  Loeb,   the  hus- 
band of   Matilda   Loeb,   160  acres   of   land. 
The  appellants  are  the  heirs  of  Wm.  Sachse, 
now  deceased.    Appellees  alleged  that  no  ad- 
ministration had  been  bad  on  the  estate  of 
Wm.  Sachse,  and  none  was  necessary.    Upon 
a  hearing  the  court  instructed  the  Jury  to  re- 
turn a  verdict  for  plaintiff  for  $1,618.65,  which 
was  done,  and  judgment  rendered  according- 
ly.   This  action  of  the  court  is  complained  of 
here.    The  consideration  recited  in  the  deed 
from  Wm.  Sachse  is  $1,300,  for  which  amount, 
with  6  per  cent.  Interest  from  date  of  said 
deed,  plaintiff  sought  to  recover.    Defendants 
pleaded  that  the  true  consideration  paid  was 
only  $1C0,  and  that  that  was  its  value  at 
that  time.     The  recitation  In  the  deed  is  prima 
facie  the  consideration  paid,  and  the  plaintiff 
made  hei*  case  on  that  Issue  by  the  introduc- 
tion of  the  deed.    To  rebut  plaintiff's  case  the 
foUowin,:   testimony  was  Introduced  by  de- 
fendantf,  to  wit:    T.  P.  Turnei-  teetlfled:     "I 
live  in  Collin  county,  about  three  miles  from 
the  Dallas  county  line.     In  1876  I  was  living 
at  the  same  place.    I  knew  Mr.  Sachse,  an- 
cestor of   the  defendants,    before   the   Civil 
War.    I  know  Henry  LoeL,  plaintiff  in  this 
nilt,  and  have  known  him  many  years,— twen- 
ty-flve  years  I  expect;   mighty  nigh  as  long 
as  he  has  been  in  the  city.    I  am  not  related 
to  any  of  the  defendants.    Was  present  In 
Loeb's  store  in  Dallas  somewhere  about  24 
or  25  years  ago,  and  heard  a  conversation  be- 
tireen  Wm.  Sachse  and  I«eb  about  the  sale 
of  a  tract  of  160  acres  of  land.    Wm.  Sachse 
said,  'Loeb,  If  you  does  want  this  piece  of 
land,  you  can  have  that  piece  of  land  for 
jnst  what  I  give  for  it    If  you  give  $160  for 
160  acres,  you  can  have  it'    Said  he  could 
have  it  for  what  he  gave  for  It,— $160.    I 
think  Loeb  said,  'I  wiU  take  It.'  but  I  don't 
know  that  he  said  it;  but  I  will  say  that  no 
deed  was  -made  at  that  time,  and,  if  it  was 
ever  made,  I  do  not  know  it    At  the  time 
there  were  present  Bill  Tatum,  my  brother, 
and  Boone  Sachse,  son  of  Wm.   Sachse.    I 
think  it  was  in  the  fall  of  the  year."    Did 
not  know  of  any  land  Wm.  Sachse  owned 
between  the  Clear  and  Kim  Fork  except  the 
ICO  acres.    W.  W.  Turner  testified  about  the 
game  as  T.  P.  Turner  as  to  his  knowing  Wm. 
Sachse  and  living  near  him,  and  was  present 
at  the   conversation   between    Sachse    and 
liOeb.    "I    never   heard    about  any    specific 
number  of  ncres.  and  I  never  beard  anything 
except    Rcnic    propositions.    Old    man    Bill 
Secl]se  and  Mr.  Tx>eb  were  on  a  trade,  I  sup- 
pose^  when    I    heard   the   proposition;   and 


Sachse  said  to  Loeb,  'It  yon  take  Uie  land, 
you  can  take  it  just  as  1  got  it.'  I  don't  re- 
member the  answer  of  Loeb,  but  the  proposi- 
tion was—  There  was  something  wanted  in 
the  way  of  compromise  to  the  credit  I  don't 
know  what  land  they  were  talking  about. 
I  do  not  know  who  was  there,  but  I  rather 
think  Boone  Sachse  was  along,  but  I  don't 
know  whether  he  was  right  present  or  not" 
D.  B.  Sachse  testified:  "William  Turner  and 
bis  brother  lived  about  2%  and  2V^  miles 
north  or  northwest,  respectively,  of  us  at  the 
time  my  father  sold  this  land  to  Loeb.  I  re- 
member the  time  when  this  land  was  sold. 
I  was  in  Dallas  a  few  days  prior  to  that 
time.  Myself,  the  two  Turner  boys,  and  a 
man  named  Tatum  were  with  us  at  the  time. 
Tatum  is  somewhere  In  West  Texas  now. 
This  was  four  or  five  days  before  the  execu- 
tion of  this  deed.  I  know  what  the  real  con- 
sideration paid  to  my  father  by  Loeb  was. 
The  160  acres  up  in  the  forks  of  the  river 
were  considered  worth  $100,  because  that  is 
what  we  paid  for  it,  and  we  did  not  want  to 
make  a  margin  on  it  I  was  never  on  the 
land.  The  forks  of  the  river  was  not  sup- 
posed to  be  settled  up  at  that  time.  It  was 
supposed  to  be  in  the  overflow.  I  was  over 
20  years  old  on  April  11,  1876." 

We  are  of  the  opinion  that  the  evidence 
was  sufficient  to  require  the  submission  of 
the  issue  as  to  the  true  consideration  paid  tor 
the  land,  and  for  the  failure  of  the  court  to 
do  so  the  judgment  is  reversed,  and  the  cause 
is  remanded     Reversed  and  remanded. 


GULF,  a  &  S.  F.  KY.  CO.  et  al.  t,  SANDI- 

FBR  et  al.i 

(Oourt  of  Civil  Appeals   of  Texas.     May  2i, 

1902.) 

UUNICIFAIi  CORPORATIONS  —  STRBE!TS-RAIL. 
ROAD  CROSSING  —  DANGEROUS  APPROACH  — 
INJURIES  TO  TRAVELERS— NBGUGEXCE— EX- 
TENT OF  DAMAGES— LIABILITY  OP  CITY  AND 
RAILROAD  —  INDEMNITY  —  CONTRACT  BE- 
TWEEN CITY  AND  RAILROAD— ESTOPPEL- 
PROXIMATE  CAUSE  OF  INJURY. 

1.  Where  a  railroad  company  constructs  on 
its  right  of  way  a  bridge  over  a  ravine,  to- 
gether with  approaches;  the  bridge  and  ap- 
proaches being  likewise  iu,  and  constituting  a 
part  of,  the  roadway  of  a  city  street;  the 
whole  leading  up  to  the  railroad  crossing,— 
and  one  of  the  approaches  is  dangerous  to  trav- 
elers, from  want  of  a  guard  rail  to  prevent 
falling  over  its  side  into  the  rocky  raviue,  nine 
feet  below,  both  the  city  and  the  railroad 
company  are  liable  for  injnriea  to  travelers 
thereby  occasioned. 

2.  For  iujuiies  to  a  married  woman,  consist- 
ing of  bruises  unci  a  Oolles  fracture  iu  the 
lower  arm,  t>ermanently  impairing  its  use.  and 
injuries  to  a  minor  daughter,  consisting  of  a 
painful  strnining  of  both  elbows,  one  of  which 
became  stiff  and  crooked,  a  verdict  of  $2,023 
to  the  husband  and  father  is  not  excessive; 
neither  is  a  verdict  for  $1,500  for  the  daugh- 
ter iu  her  own  right. 

3.  A  mother  and  minor  daughter,  who  drive 
a  gentle  horse  along  an  approach  to  a  bridge 
at  about  8  o'clock  in  the  evening,— it  being 
dark,  but  the  way  well  known, — and  who  are 

•  Rehearing  denied  June  28,  1902,  and  writ  of  error 
denied  bjr  supreme  court  -^ 
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injared  by  the  tadden  and  niutccoautable 
fright  and  shying  of  the  horse,  whereby  it  and 
the  carriage  are  precipitated  over  the  unguard- 
ed side  of  the  approach  to  the  rocky  bottom 
of  a  ravine  9  feet  below,  are  not  guilty  of 
contributory  negligence. 

4.  Sayles'  Ann.  Ciy.  St.  1897,  arts.  4426. 
4438,  permit  a  railroad  company  to  construct 
its  road,  with  the  city's  consent,  alou^,  upon, 
or  over  any  street,  but  require  that  it  snail 
so  restore  the  street  to  its  former  state  as  not 
to  unnecessarily  imipair  Its  usefulness,  and 
shall  keep  such  crossmg  in  repair.  Held  that, 
as  to  an  injured  person,  a  railroad  company 
could  not  escape  liability  for  an  unguarded  ap- 
proach to  a  bridge  in  a  street  on  its  right  of 
way,  leadiug  up  to  its  crossing,  by  pleading  a 
contract  with  the  city  whereby  the  company 
was  to  build  sach  bridge  and  approaches,  and 
the  dty  was  to  forever  keep  them  in  repair. 

5.  A  city  which  contracts  with  a  railroad 
company  that  the  latter  shall  erect  in  a  street 
in  its  right  of  way  a  bridge  and  approai-hes 
leadin{[  np  to  its  crossing,— the  city  thereafter 
to  maintain  them  in  repair, — and  which  ac- 
cepts the  work,  though  the  approaches  are 
not  protected  by  guard  rails,  and  acquiesces 
in  the  company's  performance  for  10  years, 
cannot  daim  indemnity  from  the  comi>any  for 
its  liability  to  travelers  injured  by  falling  over 
the  unguarded  approach. 

6.  Where  travelers  in  a  carriage  at  night  are 
injured  by  the  sudden  and  unaccountable 
fnght  and  shying  of  the  horse,  whereby  the 
rig  is  predpitated  over  a  9-foot  embankment, 
constituting  au  approach  to  a  bridge  in  a  city 
street,  the  want  of  a  guard  rail,  which  would 
have  prevented  the  acddent,  is  the  proximate 
cause  of  the  injury. 

Appeal  from  district  court,  Parker  county. 

Actions  by  S.  B.  Sandifer  and  by  Esther 
Sandif er,  by  S.  B.  Sandifer,  aa  her  next  friend, 
against  the  city  of  Weatberford  and  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  Judgment  In  each  action  for  plaintiff, 
defendants  appeal.    Affirmed. 

'  H.  C.  Shropshire  and  J.  L.  Moyer,  for  appel- 
lant city  of  Weatherford.  Cowan,  Burney  & 
Lee,  for  appellant  Gulf,  C.  &.  S.  F.  Ry.  Co. 
Howard  Martin  and  H.  U  Mosely,  for  appel- 
lees. 


HUNTER,  J.  By  agreement  of  counsel, 
two  cases  are  embraced  in  this  record.  One 
was  filed  by  S.  B.  Sandifer,  in  his  own  right, 
against  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company  and  the  city  of  Weatherford,  to 
recover  damages  for  personal  injuries  sustain- 
ed byhlswlfeand  minor  daughter.  Miss  Esther, 
occasioned  by  the  sudden  fright  and  shying 
of  his  horse  while  they  were  driving  at  night 
on  Oak  street,  in  the  city  of  Weatberford, 
the  same  being  an  embankment  and  approach 
to  the  crossing  of  the  said  railway  company's 
track  across  said  street,  whereby  they,  with 
horse  and  buggy,  were  precipitated  from  said 
embankment  to  the  solid  rock  bottom  of  a 
ravine,  nine  feet  below,  and  were  seriously, 
painfully,  and  permanently  injured.  The  oth- 
er case  was  brought  in  the  name  of  the  said 
minor  daughter,  by  her  father  as  next  friend, 
for  serious  and  permanent  injuries  occasioned 
by  said  fall.  E^ch  defendant  filed  a  separate 
answer  of  not  guilty  and  contributory  negll- 

1  L  See  Bridge*,  vol.  8,  Cent.  Dig.  I  U. 


gence,  praying  that,  in  ease  Jndgment  was 
rendered  against  It,  it  have  Judgmeat  over 
against  the  other  for  the  same  amoont;  the 
city  claiming  that  the  railway  company  was 
primarily  liable,  because,  under  the  statute 
law  of  the  state,  as  well  as  by  the  ordinances 
of  the  city  of  Weatherford,  It  was  required  to 
build  the  approach  and  keep  it  In  safe  and 
good  repair,  while  the  railway  company  al- 
leged that  In  the  compromise  and  settlement 
of  a  certain  lawsuit  then  pending  in  the  dis- 
trict court  of  Parker  county,  wherein  the  city 
of  Weatherford  was  plaintiff  and  this  rail- 
way company  was  defendant,  instituted  to 
compel  the  railway  company  to  restore  the 
crossing  of  Its  track  on  Oak  street  to  good 
condition,  as  required  by  law,  it  was  agreed 
that  the  railway  company  should  build  a 
bridge  and  approaches  thereto  on  Oak  street 
one  of  which  lay  between  the  said  bridge  and 
the  railway  crossing  of  the  street,  to  the  sat- 
isfaction of  the  city,  and  in  consideration 
thereof  the  city  was  to  forever  malntahi  the 
same,  and  the  suit  was  to  be  dismissed  and 
settled;  that  it  did  build  the  bridge  and  ap 
proaches  according  to  the  contract,  and  they 
were  accepted  by  the  city,  and  by  reason  there- 
of the  city  was  bound  to  keep  the  approach- 
es to  the  crossing  In  repair,  and  was  liable 
to  the  railway  company  for  falling  to  do  so  to 
case  Judgment  was  recovered  against  it  by  rea- 
son of  the  neglected  condition  of  the  approach. 
The  cases  were  tried  by  a  Jury,  and  verdict 
and  Judgment  went  agabist  Iioth  defendants 
in  each  case  as  follows:  In  favor  of  8.  B. 
Sandifer  for  $2,023,  and  In  favor  of  Miss 
Estlier  for  $1,500;  and  this  appeal  Is  prose- 
cuted by  the  railway  company,  the  city  hav- 
ing filed  In  the  district  court  cross  assign- 
ments of  error  praying  also  for  a  reversal  of 
the  Judgment  against  it 

The  act  of  negligence  alleged  against  both 
defendants  was  that  the  approach  to  the  cross- 
ing of  the  railroad  track  was  In  Oak  street 
and  on  the  right  of  way  of  the  railway  com- 
pany, and  was  dangerous,  being  about  i'2 
feet  high,  and  without  any  railing  or  guard 
to  protect  travelers  from  falling  over  the 
same. 

The  record  discloses  the  following  facts: 
About  ISIK)  the  railway  company  built  its 
track  Into  the  city  of  Weatherford,  then  as 
now  an  incorporated  city  under  the  general 
laws  of  the  state,  crossing  Oak  street  at  about 
a  right  angle.  Oak  street  ran  eastward  from 
the  business  portion  of  the  city,  to  and  beyond 
where  the  appellees  resided  on  said  street 
The  grade  of  the  railroad  track  seems  to  have 
been  a  few  feet  above  the  ge&de  of  Oak  street 
and  the  crossing  was  made  bad  by  reason 
thereof.  A  controversy  arose  between  the  dty 
and  the  railroad  company  over  this  crossing, 
which  resulted  In  a  suit  by  the  city  to  com- 
pel the  railroad  company  to  lower  the  grade 
of  its  road  at  Oak  street  This  suit  was 
finally  compromised  and  dismissed,  the  order 
showing  only  that  the  suit  was  settled  and 
dismissed,  each  party  raying  one-half  the 
..iQitized  by  v^.. 
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eoati.  Tbe  snit  was  settled  by  an  oral  agree- 
ment made  by  and  between  the  general  sui)er- 
tntendent  of  the  tracks,  bridges,  and  bnild- 
loss  of  the  raUroad  company,  and  the  mayor 
and  street  and  alley  committee  of  the  city  un- 
der authority  of  the  dty  comicll,  though  no  or- 
der appears  to  that  effect,  whereby  the  rail- 
road company,  at  Its  own  cost,  was  to  build  a 
bridge  20  feet  wide  and  80  feet  long,  and 
along  Oak  street,  across  a  ravine  which  cross- 
ed said  street,  beginning  about  80  feet  east 
«f  the  track,  and  extending  eastward,  and 
construct  the  approaches  to  said  bridge  at 
both  the  east  and  west  ends  thereof,  and 
the  dty  was  to  forever  maintain  the  same 
and  keep  the  same  in  repair.  The  bridge 
was  to  have  railings  on  each  side,  but  none 
was  required  for  the  approaches,  and  none 
bas  ever  been  btdlt.  The  approach  at  the 
west  ead  of  this  bridge  was  constructed  by 
raising  a  dirt  embankment  about  3  or  4  feet 
high,  and  from  19  to  80  feet  wide,  between 
tbe  ralboad  track  and  the  west  end  of  the 
bridge  along  and  in  Oak  street;  tbe  bridge 
and  embankment  forming  part  of  the  street. 
The  bridge  and  embankment  were  all  on  tbe 
railway  company's  right  of  way,  wlilch  was 
20O  feet  wide  at  this  place;  its  track  being 
on  the  west  side  thereof.  The  crossing  and 
approaches  were  thus  made  good,  and-  the 
mayor  and  street  and  alley  committee  were 
satisfied  with  the  worlc,  and  tbe  city  as 
thown  by  oral  testimony  accepted  the  same, 
but  no  order  or  resolution  of  the  city  coun- 
;il  was  ever  entered  on  tbe  minutes  to  that 
effect  At  the  west  end  of  this  bridge  tbe 
embankment  Is  about  6  inches  narrows  on 
each  side  than  the  bridge,  and  on  the  left 
tide,  going  west  towards  the  track  of  the 
railway,  the  embankment  for  40  or  50  feet 
from  the  west  end  of  the  bridge  is  preclpi- 
tons,  and  about  9  or  10  feet  high  from  the 
solid  rock  bottom  of  the  bed  of  the  ravine. 
On  the  other  side  the  embankment  is  about 
3  to  5  feet  high  above  the  general  level  of 
the  ground  on  that  Bide.  About  8  o'clock 
at  night  of  January  28,  1901,  the  wife  and 
mmor  daughter  of  Mr.  Sandifer  were  driving 
westward  on  Oak  street  in  a  buggy  from  theb: 
house,  going  to  prayer  meeting  at  their 
chorch,  wliich  stood  west  of  tbe  ralbroad' 
crosshig.  It  was  dark,  but  the  horse  was  gen- 
tle, and  the  way  well  known,  and  the  ladies 
bad  often  driven  it  over  tbe  crossing  both  in 
the  daytime  and  at  night.  After  crossing  the 
Mdge,  tbe  horse  took  sudden  fright  at  some- 
thing which  tbe  occupants  of  the  buggy  did 
not  see  or  hear,  and  shied  or  Jumped  to  the 
left,  and  lost  it;  balance  and  went  down  the 
embankment;  the  ladles  being  thrown  from 
the  buggy;  Miss  Esther  falling  on  her  face  on 
the  solid  rock  below  and  on  her  elbows,  one 
«(  wlilcb  la,  by  reason  of  the  injury,  stiff  and 
crooked  now,  and  both  were  bruised  and 
■trained,  and  have  given  her  great  pain.  Mrs. 
Sandlfo'  was  bruised,  and,  among  other  in- 
juries, suffered  a  fracture  in  the  lower  Joint 
-tt  tbe  arm,    known   as  ''Ck>Ues'  fracture," 


which  means,  the  doctor  says,  a  split  In  the 

lower  end  of  the  arm  bone.  Her  Injuries  are 
permanent  and  salons.  She  will  not  again 
have  complete  use  of  her  arm.  There  was  no 
railing  or  fence  along  the  embankment  to  pre- 
vent persons  or  vehicles  from  falling  down 
tbe  precipice,  and  by  reason  thereof  the  em- 
bankment was  a  dangerous  approach  to  the 
railroad  crossing,  and  both  the  city  and  the 
railway  company  knew  Its  condition. 

When  the  right  of  way  across  Oak  street 
was  granted  to  the  railway  company,  one  of 
the  ordinances  of  the  city,  as  copied  in  the 
record,  was  as  follows:  "Every  railway  com- 
pany constructing  or  operating  its  railway 
through  this  city  and  [shall]  perpetually 
maintain  good  and  sufflclmt  crossings  and 
culverts  and  water  ways  for  drainage,  at  all 
streets  over  which  its  roods  may  pass,  includ- 
ing streets  which  may  hereafter  be  laid  out 
nnd  opened,  within  the  corporate  limits  of 
this  city,  and  every  person  who  shall  wilfully 
violate  any  of  the  provisions  of  this  section 
shall  be  deemed  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  fined  not  less 
than  $25,  nor  more  than  |100." 

The  evidence  was  sufficient  to  warrant  the 
Jury  In  concluding  that  both  the  defendants 
were  guilty  of  negligence  in  constructing  and 
in  allowing  this  embankment  to  remain  with- 
out a  fence  or  railing,  and  was  sufficient  to 
warrant  the  amount  of  the  verdict  In  each 
case.  There  was  no  evidence  of  contributory 
negligence  on  the  part  of  the  plaintiffa,  or 
either  of  them. 

The  main  contention  of  the  railway  com- 
pany Is  that  the  embankment  and  bridge  in 
this  instance  formed  no  part  of  tbe  crossing 
of  its  track,  nor  of  the  approaches  thereto, 
and  hence  it  was  under  no  legal  obligation  to 
the  public  or  the  city  to  make  it  safe  in  the 
first  Instance,  or  to  keep  It  in  a  safe  condi- 
tion by  repairs,  or,  if  it  was  its  duty  so  to 
do,  the  city,  for  a  proper  and  valuable  con- 
sideration, had  agreed  to  accept  the  work  as 
done  by  It  and  to  keep  it  In  good  repair,  so 
that,  if  it  were  liable  In  this  case,  it  should 
have  Judgment  over  against  tbe  city  for  tbe 
amount  of  recovery  against  it 

Our  law  provides  that  by  the  consent  of  tbe 
city  a  railway  company  may  construct  its 
road  along,  upon,  or  across  any  street  which 
the  route  of  said  railway  shall  intersect  or 
touch,  "but  it  shall  restore  tbe  street  thus 
intersected  or  touched  to  its  former  state,  or 
to  such  state  as  not  to  unnecessarily  impair 
its  usefulness  and  shall  keep  such  crossing 
hi  repair."  Sayles'  Ann.  Civ.  St  1897,  arts. 
442G,  4438.  In  compromise  and  settlement  of 
the  suit  to  compel  the  company  to  lower  its 
grade  across  Oak  street  it  was  agreed  by 
and  between  tbe  city  and  the  company  that 
instead  of  lowering  the  grade  of  the  track, 
the  bridge  and  the  embankment  or  street  be- 
tween the  track  and  the  bridge  should  be 
constructed  on  a  higher  grade,  thus  restoring 
the  crossing  to  Its  former  usefulness.  But  In 
doing  this  a  dangerous  precipice  was  formed 
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upon  and  along  one  side  of  Oak  street  at  the 
west  end  of  the  bridge,  and  it  became  the 
duty  of  both  the  city  and  the  railway  com- 
pany, and  each  of  them,  to  malce  this  street 
safe  to  the  public,  whidi  by  the  erection  of 
the  embankment  had  become  dangerous.  It 
seems  that  tiie  erection  of  a  strong  fence  or 
guard  rail  would  bare  been  all  that  waA 
necessar}-,  and  had  either  been  there  this  in- 
jury would  not  have  occurred.  This  suit  on 
the  part  of  both  city  and  company  was  a 
contiuuing  one.  for  not  only  was  each  re- 
quired to  make  the  crossing  and  approach 
thereto  safe  in  the  first  instance,  but  they 
were  each  equally  bound  by  the  law  to  keep 
them  so;  nor  csin  cither  relieve  itself  of  this 
duty  and  ol)ligation  to  the  public  by  a  con- 
tract with  the  other  or  any  one  else.  It  fol- 
lows, then,  that  the  Judgment  against  each 
party  defendant  was  correct 

The  city  is  here  earnestly  contending  that 
it  should  have  judgment  over  against  the 
company  for  the  amount  recovered  against  it, 
upon  the  ground  that  the  company  was  pri> 
marily  liable  for  the  injury,  inasmuch  as 
it  was  required  both  by  the  statutes  of  the 
state,  and  by  the  terms  of  the  ordinance  under 
which  it  was  permitted  to  build  Its  track 
across  tlie  street,  to  restore  the  street  cross- 
ing to  a  useful  and  safe  condition,  and  keep 
it  so.  It  is  unnecessary  for  us  to  decide  this 
question,  because  the  facts  in  this  case  show 
that,  by  the  terms  of  the  agreement  to  dis- 
miss the  city's  suit  against  the  company,  the 
latter  was  to  build  and  construct  at  Its  own 
expense  the  bridge,  approaches  thereto,  and 
embankment,  to  the  satisfaction  of  the  city, 
while  the  city  agreed  to  keep  them  forever 
in  good  repair.  The  evidence  further  shows 
that  the  city  accepted  the  work  in  its  present 
unsafe  and  dangerous  condition,  and  has  let 
the  embankment  remain  so  for  10  years.  In 
the  face  of  this  agreement,  under  which  the 
city  secured  this  improvement,  it  does  not 
lie  In  Its  mouth  to  claim  damages  over  against 
the  company,  when  it  had  accepted  tlie  work 
in  full  satisfaction  of  the  agreement,  and 
has  never  since  been  heard  to  complain. 

It  is  urged  furthermore  by  both  city  and 
company  that  the  failure  to  place  a  guard 
rail  or  fence  on  the  embankment  was  hot 
the  proximate  cause  of  the  injmx  We  think 
it  was.  If  It  had  been  tbeee  at  the  time, 
and  had  been  of  sufficient  height  and 
strength,  the  fall  and  consequent  injuries 
would  probably  not  have  occurred.  The  shy- 
ing, scaring,  and  jumping  of  horses  at  such 
places  are  not  unusual  occurrences,  especial- 
ly at  night,  even  among  the  gentlest;  and 
I)oth  the  city  and  railroad  company  must  be 
held  to  know  this,  and  the  consequent  dan- 
ger of  leaving  such  precipices  at  such  places 
unguarded  by  fence  or  railing.  Oity  of  San 
Antonio  V.  Porter  (Tex.  Civ.  App.)  69  S.  W. 
'922,  and  cases  there  cited. 

We  have  examined  all  the  assignments  of 
error,  and  ovciTule  them,  and,  as  the  views 
above  expressed  dlspoise  of  the  cases,  we  deem 


It  unnecessary  to  discuss  the  assignments 
seriatim.  The  Judgiuenta  are  in  all  things 
atfirmed. 


WESTERN  UNION  TEL.  CO.  T.  SIMS  et  aLi 

(Court  of  Civil  Appeals  of  Texaa.    Jane  7, 
19(»2.) 

TKLEQRAPH   COMPANT  —  DBLAT  IN  SENDING 

MESSAOIS— EVIDBNCE— SUBIUSSION 

TO  JIJRY. 

1.  Plaintiff's  father  wrote  a  message  calling 
her  to  her  mother's  deathbed.  Defendaut  tele- 
^aph  company  had  no  otflre  at  the  place  of  res- 
idence of  either,  but  there  was  a  telephone 
Hue  through  plaiutifTs  town  from  one  tele- 
graph station  to  another,  6  and  20  miles,  re- 
spectively, from  snch  town.  He  sent  the  mea- 
sage  to  a  railroad  atatiou,  which  was  con- 
nected with  an  oflice  of  defendant's  by  a  rail- 
road wire.  The  station  aseut,  as  a  matter  of  ■ 
accommodation,  sent  the  messiage  over  the  rail- 
road wire  to  an  agent  of  defendant  in  another 
town,  and  asked  him  to  send  it  routed  by  way 
of  the  town  20  miles  from  plaintiff  s  resiileUkC, 
to  he  forwarded  thence  by  telephone.  The 
message  was  promptly  delivered  to  the  tele- 
phone company,  but  not  forwarded  by  it  outil 
after  the  mother's  death.  Plaintiff  cUiimed  da- 
fendant  was  uegligent  in  not  seudins;  the  mes- 
sage to  its  office  nearest  her  residen'e.  We'd, 
that  the  railroad  agent,  in  forwarding  the  mes- 
sage to  defendant,  acted  as  agent  of  plaintiff** 
father,  and  not  for  defendant,  and  it  was  er- 
ror to  submit  the  question  whether  he  was  de- 
fendant's agent  to  the  jury. 

2.  It  was  the  dntr  of  defendaut  to  send  the 
message  as  routed  by  the  agent  of  the  sender, 
unless  it  knew,  or  ought  to  have  known,  that 
the  message  could  not  be  promptly  forwarded 
by  that  route. 

Appeal  from  district  court.  Wood  county; 
P.  J.  McCord,  Special  Judge. 

Action  by  Meddle  Sims  and  others  against 
the  Western  Union  Telegraph  Company. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Reversed. 


M.  R.  Oeer,  for  appellant, 
for  appellees. 


M.  D.  Carlock, 


TEMPLBTON,  J.  In  August.  1901.  J.  E. 
Matkin  and  wife  resided  near  Josephine.  In 
OoUIn  county,  and  their  danghter,  Mrs.  Med- 
dle Sims,  lived  with  her  husband  near  Pleas- 
ant Grove,  In  Wood  county.  There  was  no 
telegraph  office  at  either  of  said  places.  The 
nearest  telegraph  offices  to  said  points  were 
Nevada  and  Wlnsboro.  There  was  a  railroad 
wire  from  Josephine  to  Nevada,  and  a  tele- 
phone line  from  Wlnsboro  to  Pleasant  Grove, 
which  extended  on  to  Mlneola,  another  tele- 
graph statlou.  Pleasant  Grove  is  6  miles 
from  Wlnsboro  and  20  miles  from  Mlneola. 
The  telegraph  comp.iny  had  no  Interest  in  or 
control  over  the  telephone  line.  On  A\igust 
24,  1901,  Mrs.  Matkin  was  sick,  and  not  ex- 
pected to  live.  Matkin  desired  to  notify  his 
daughter  of  the  fact,  and  had  the  attending 
physician  write  a  message  to  Mrs.  Sims,  read- 
ing thus:  "Your  mother  Is  very  sick.  Come 
at  once."    The  message  was  written  on  an 
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crdlnaiy  piece  of  Mank  white  paper.  Met* 
kin  atarted  with  tbe  menage  to  Joaephlne, 
thinking  tliere  was  a  telegraph  office  at  that 
place,  and  intending  to  deliver  the  meeaage 
to  tlie  agent  there  for  tranemlwriwi.  On  hla 
way  there  he  met  a  neighbor,  W.  J.  BerryhiH, 
who  imdertook  to  send  the  message  for  him. 
Matkln  returned  home,  and  Berryhill  carried 
the  message  to  Joseplilne,  and  dellyered  it  to 
W.  0.  Davia,  the  ralltray  station  agent  Da> 
Tie  informed  Berryhill  tliat  be  was  not  the 
agent  of  tbe  telegraph  company,  that  there 
was  no  telegraph  office  at  Josephine,  and  that 
he  could  not  accept  or  send  the  message. 
Finally,  as  a  matter  of  accommodation  to 
Hatkln,  Davis  called  np  B.  W.  Porter,  the 
agent  of  the  Western  Uniom  Telegraph  Com- 
pany at  Nevada,  over  the  railroad  wire^  and 
Induced  him  to  agree  to  take  the  message 
over  that  wire,  and  forward  the  same  from 
the  Nevada  office.  Davis  sent  the  message 
to  Porter  over  the  ralhroad  wire,  who  took  it 
down,  and  forwarded  It  to  Ft  Worth,  from 
vhlch  {mint  it  was  sent  to  Mineola.  Berry- 
hill, for  Matkin,  gaarantied  the  charges  for 
special  delivery  of  the  message,  and  a  serv- 
ice message  to  that  effect  accompanied  the 
telegram.  Davis  pasted  the  paper  on  which 
the  message  was  written  on  one  of  the  or- 
dinary blanks  of  the  company,  which  con- 
tained the  cnstomary  stipnlatlon  limiting  the 
liability  of  the  company  to  Its  own  line.  This 
was  dose  before  he  sent  the  message  to  Por- 
ter. Davis  testified  that  before  he  sent  the 
message  to  Porter  he  routed  it  by  way  of 
Mineola,  and  sent  It  so  rented.  Porter  teetl- 
lied  that  be  received  the  message  ronted  by 
way  of  Mineola,  and  forwarded  it  as  routed. 
When  the  message  reached  Mineola,  It  was 
delivered  by  the  agent  of  the  telegraph  com- 
pany to  the  .agent  of  the  telephone  company. 
For  some  reason,  nbt  shown,  but  presumably 
because  the  tdephone  line  was  not  In  work- 
ing order,  the  telephone  company  did  not 
forward  the  message  over  its  wire.  The  tele- 
phone company  used  no  dispatch  In  deliver- 
ing the  message.  On  this  account  the  de- 
livery of  tbe  message  was  delayed  for  some 
days,  and  until  after  the  death  of  Mrs.  Mat- 
kin,  which  occurred  on  August  26,  1901. 
There  was  evidence  tending  to  show  that, 
had  the  message  been  promptly  transmitted 
and  delivered,  Mrs.  Sims  could  and  would 
bave  reached  her  mother's  bedside  before  dls' 
solution  took  place.  Mrs.  Sims,  joined  by  her 
hosband,  brought  this  suit  against  the  tele- 
graph company  to  recovw  damages  on  ac- 
cotmt  of  the  message  not  having  been  prompt- 
ly transmitted  and  delivered.  On  a  trial  by 
jnry  she  obtained  Judgment,  and  this  appeal 
followed. 

The  theory  of  tbe  appellees  Is  that  appel- 

hot  was  negligent  in  not  sending  the  message 

by  way  of  Wlnslwro,  the  nearest  telegraph 

Station  to  rieosant  Grove;  that,  bad  tbe  mes- 
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sage  be«i  sent  by  that  routes  It  eonid  and 
would  have  been  promptly  delivered.  Tbe 
theory  of  appellant  is  that  the  message  was 
routed  by  way  of  Mineola  by  Davis,  acting  as 
Matkin's  agent,  and  that  it  was  bound  to 
send  the  message  by  the  route  selected  by 
the  sender.  The  court  Instructed  the  jury,  In 
substance,  that,  if  Davis  was  not  the  agent 
of  appellant,  and  voluntarily  assumed  to  call 
up  the  agent  at  Nevada,  and  If  he  routed  tbe 
message  by  way  of  Mineola,  and  sent  It  to 
the  agent  at  Nevada  so  routed,  and  if  appel- 
lant's agents  promptly  forwarded  the  mes- 
sage by  that  route,  and  delivered  same  to  tbe 
connecting  line,  then  appellant  was  not  li- 
able; but  that,  If  the  renting  of  the  message 
was  the  act  of  appellant's  agent  at  Nevada, 
the  appellees  were  entitled  (other  facts  con- 
curring) to  recover.  Tbe  principal  question 
in  the  case  is  whether  the  evidence  was  such 
as  to  Justify  the  submission  to  the  Jury  of 
the  Issue  presented  by  said  charge,  or  to  war- 
rant a  verdict  for  appellees  on  that  issue.  It 
was  shown  beyond  controversy  that  Davis 
was  not  the  agent  of  appellant  It  must  be 
held,  therefore,  that  In  what  he  did  he  was 
acting  as  the  agent  of  Matkln,  and  that  ap- 
pellees are  bonnd  thereby.  The  testimony  of 
Davis  and  Porter  to  tbe  effect  that  Davis 
routed  the  message  by  way  of  Mineola,  and 
that  It  was  sent  by  Porter  as  routed,  was  not 
contradicted.  Matkln  Intended  that  it  should 
be  sent  by  way  of  Winsboro,  but  Berryhill 
gave  no  such  directions  to  Davis,  and  does 
not  remember  that  anything  was  said  about 
tbe  routing  of  the  message.  The  original 
message  has  been  sent  up  with  the  transcript, 
but  an  Inspection  of  It  discloses  nothing  nec- 
essarily Inconsistent  with  the  statement  of 
Davis  and  Porter  that  Davis  routed  the  mes- 
sage. It  is  to  the  Interest  of  both  Davis  and 
Porter  to  show  that  the  message  was  ronted 
by  Davis,  and  there  may  be  some  siigtat  dis- 
crepancies in  their  testimony,  but  after  a 
careful  examination  of  the  record,  we  find  no 
tangible  or  substantial  reason  for  declining 
to  credit  their  evidence  concerning  the  rout- 
ing of  the  message.  We  cannot  understand 
upon  what  testimony  the  Jury  based  their 
finding  that  Porter,  and  not  Davis,  routed  the 
message,  and  feel  constrained  to  bold  that 
there  was  no  sufficient  evidence  to  Justify 
such  finding. 

There  Is  no  evidence  tending  to  show  that 
appellant  knew,  or  ought  to  have  known,  that 
tbe  telephone  Ihie  from  Mineola  to  Pleasant 
Grove  was  not  In  working  order,  or  that  there 
would  be  any  delay  in  forwarding  the  mes- 
sage from  Mineola  to  Its  destination.  Such 
being  the  case,  no  duty  rested  on  It  to  violate 
the  directions  ef  the  sender,  and  transmit  the 
message  by  another  route.  Telegraph  Co.  v. 
Turner  (Tex.  Sup.)  80  S.  W.  433. 

The  Judgment  Is  reversed,  and  the  cauae 
remanded.    Bevened  and  remanded. 
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CITT  (W  ST.  LOUIS  t.  NBLSON  at  tL 

(Suprem*  Conit  ot  SfDasonrl,  DiTiiion  Mo.  1. 

Jane  28,  1002.) 

UUNICIPAI.  CORPORATIONS-PUBUC  IMPROVB- 

MBNT3—DAMA0ES— BENEFITS- 
FINAL.  JUDOMENT. 
1.  Under  Rev.  St.  1899.  f§  6109-6114,  pre- 
scribing  the  procedure  in  assessiue:  the  dam- 
ages and  benefits  arising  from  public  improve- 
ments made  by  a  city  and  of  apportioning  the 
costs  thereof,  the  proceeding  as  to  any  one  im- 
provement is  an  entirety,  and  final  judgment 
canuot  be  entered  therein  as  to  any  one  person 
or  piece  of  property  until  the  totals  of  the  dam- 
ages and  of  the  benefits  have  been  ascertained 
by  the  final  determination  thereof  at  to  each 
tract. 

Appeal  from  St.  Louis  circuit  court;  H.  D. 
Wood,  Judge. 

Proceeding  by  the  city  of  St  Louis  for  the 
assessment  of  damages  and  benefits  arising 
from  the  change  of  grade  of  certain  streets. 
From  a  Judgment  confirming  the  award  of 
the  commissioners  as  to  Lewis  C.  Nelson  and 
others  and  resubmitting  the  matter  as  to 
others,  the  city  appeals.    Reversed. 

Gbas.  W.  Bates  and  Alex  Nicholson,  for 
appellant.  Leverett  Bell,  Kehr  &  Tittman, 
and  J.  M.  Holmes,  for  respondents. 

BRACE,  P.  J.  This  is  an  appeal  by  the 
city  from  a  judgment  of  the  St  Louis  city 
circuit  court  in  a  proceeding  imder  sections 
6109^114,  Her.  St  1898  (secUcHis  181&-1820, 
Rer.  St  1889),  for  the  assessment  of  dam- 
ages and  benefits  arising  from  the  change  of 
grade  of  Twenty-First  Adams,  Papin,  Pop- 
lar, Randolph,  and  Singleton  streets,  in  the 
city  of  St  Louis.  The  Judgment  omitting 
caption,  Is  as  follows:  "Now,  at  this  day, 
this  cause  coming  on  to  be  heard  on  the  ex- 
ceptions of  the  city  of  St  Louis  to  the  com- 
missioners' report  herein,  and  the  court  ad- 
vised of  and  concerning  the  same,  doth  order 
and  adjudge  and  decree  that  the  said  excep- 
tions of  the  plaintiff  to  the  several  awards  of 
damages  in  said  commissioners'  report  to  and 
In  favor  of  the  following  named  defendaota, 
to  wit  John  Farrell,  William  Kelly,  Louise 
Voltmer,  Kate  Supples,  Patrick  K.  Supples, 
Frederick  W.  Relnhardt  Regina  Walsh,  and 
Margaret  Walsh,  be,  and  the  same  are  here- 
by, sustained,  and  a  new  appraisement  of  the 
damages  claimed  by  said  at)ove-mentioned 
parties  by  reason  of  the  said  improvemeht  is 
hereby  ordered,  and  Deios  R.  Haynes,  Fred 
C.  Bonsack,  and  Henry  H.  Denlson  are  here- 
by appointed  commissioners  to  make  such 
appraisement  And  the  court  doth  further  ot- 
der,  adjudge,  and  decree  that  the  said  excep- 
tion of  plaintiff  to  the  several  awards  of 
damages  in  said  commissioneM'  report  to  and 
in  favor  of  the  following  named  defendants, 
to  wit,  John  0.  Parter,  ^Etna  Iron  Works 
(Lessee),  .astna  Iron  Works,  Consolidated 
Steel  &  Wire  Co^  St  Louis  Brewing  Aaso- 
datlon,  Missouri  Malleable  IrcHi  (Company. 
John  Fltzpatrick,  William  Edenbom,  Sarah 
A.   Edenborn,   Maiy   S,   Walsh,  Thomaa  J. 


Walsh,  and  Margaret  M.  Kennedy,  Jamei 
Reedy,  and  Anchor  Warehouse  Co.,  be,  and 
the  same  are,  disallowed  and  overruled,  and 
the  said  report  of  the  commissioners  as  to  the 
last-named  defendants  severally  described 
and  articulated  in  said  commissioners'  report 
be,  and  the  same  is,  In  ail  things  approved 
and  confirmed;  and,  the  cause  being  sabmit- 
ted  for  final  decree  as  to  the  last-named  de- 
fendants; and  it  appearing  to  the  court  that 
all  of  said  last-named  defendants  liave  bees 
duly  served  with  process,  and  that  none  of 
said  defendants  have  heretofore,  within  the 
time  allowed  by  law,  filed  any  answer  to  the 
petition  herein,  nor  any  exceptions  to  the  re- 
port of  said  commissioners:  It  is  considovd 
and  adjudged  by  the  court  tliat  the  aver- 
ments of  said  petition  against  said  defend- 
ants are  taken  as  by  them  respectively  con- 
fessed, and  the  court  doth  now  find,  that  the 
consent  ot  the  owners  of  the  property  to  be 
affected  by  the  change  of  grade  of  Twenty- 
First  street,  Adams  street  Poplar  street, 
Randolph  street  Singleton  street  and  Papio 
street  under  Ordinance  No.  15,119,  and  to  de- 
fine the  limits  within  which  private  property 
has  tieen  or  will  be  benefited  by  changing  the 
grade  of  Twenty-First  street  Adams  street, 
Poplar  street  Randolph  street  Shigletoo 
street  and  Papin  street  under  Ordinance  16b- 
465,  cannot  l>e  obtained  by  the  dt^  of  St 
Louis,  and  the  said  city  baa  failed  and  been 
unable  to  agree  with  such  awaen  tor  the 
proper  compensation  for  the  damages  sus- 
tained or  likely  to  be  sustained  by  said  de- 
fendants by  reason  thereof;  and  the  court 
doth  now  find  that  the  actual  damages  so*- 
talned  by  John  C.  Parter,  owner,  JE^tna  Iroo 
Warka,  lessee  (the  said  John  C.  Parter  bar- 
ing heretofore  filed  a  remittitur  In  the  som 
of  $100),  of  a  lot  of  ground  situated  in  citT 
block  No.  2,282,  and  de8cril)ed  in  said  com- 
missioners' report  to  be  the  sum  of  three 
thousand  seventy-eight  and  s>/ioo  dollars; 
and  the  actual  damages  sustained  by  -^tna 
Iron  Works,  owner  of  a  lot  of  ground  in  city 
block  No.  2,282,  end  described  in  No.  2  of 
said  commissioners'  report  to  be  the  sum  of 
fifteen  thousand  six  hundred  and  sixty  ><>/io« 
dollars,  and  the  actual  damages  of  Ckmsoli- 
dated  Steel  &  Wire  Mill  Co.,  owns-  of  a  lot 
in  block  2,283,  described  In  No.  3  commis- 
sioners^ report  to  be  $1,000,  and  the  actual 
damages  of  St  Louis  Brewing  Association, 
owner  of  a  lot  In  block  2,282,  described  hi  Na 
4  of  the  commissioners'  repm't  to  be  1529, 
and  the  actual  damages  of  St  Louis  Brew- 
ing Association,  owner  of  a  lot  In  block  2,- 
275,  described  In  No.  6  of  commissiooen* 
report  to  be  $12,023.26,  and  the  actual  dam- 
ages of  Missouri  Malleable  Iron  Co.  (B.  Rotli 
Tool  &  Forge  &  Machine  Co.,  lessee),  owner 
of  lot  in  block  2,276,  described  in  No.  6  ot 
commissioners'  report  to  be  $8,580.00,  and  the 
actual  damages  of  Jamea  Fltxpatrlck,  owner 
of  a  lot  in  block  2,286,  deKrlbed  In  No.  T  ot 
commissioners'  report  to  be  $1,408.00,  and  the 
actuAl  damages  of  WiUljun  EOeabam,  ewner 
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of  a  lot  In  block  No.  2,280,  described  in  No. 
10  of  commlsQionera'  report,  to  be  $1,052,  and 
the  actual  damages  of  Sarah  A.  Edenbom, 
owner  of  a  lot  in  block  No.  2,296,  deacrlbed 
In  No.  11  of  commlBSloners'  report,  to  be 
12,400.00,  and  the  actual  damages  of  Mary 
E.  Walsb,  Tbos.  J.  Walsh,  and  Margaret  M. 
Kennedy,  owners  of  lot  In  block  No.  1,702, 
described  In  No.  14  of  commissioners'  report, 
to  be  $400.00,  and  the  actual  damages  of 
John  Reedy,  owner  of  lot  In  block  1,702,  de- 
scribed in  No.  15  of  commissioners'  report,  to 
be  $200.00,  and  the  actual  damages  of  An- 
chor Warehouse  Company,  owner  of  a  lot  In 
block ,  described  In  No.  18  of  commis- 
sioners' report,  to  be  $3,337.37,— which  said 
suras  the  court  doth  allow  said  parties,  re- 
spectively, as  their  damages.  And  the  court 
doth  order,  adjudge  and  decree  that  the  city 
of  St  Louis  pay  the  said  sums  to  said  par- 
ties as  aforesaid  within  sbc  months  from  the 
date  hereof,  with  Interest  thereon  from  date 
at  the  rate  of  six  per  cent,  per  annum.  The 
conrt  doth  furtber  order,  adjudge  and  decree 
that  all  the  costs  of  the  proceedings  be  taxed 
against  and  be  paid  by  the  city  of  St  Louis." 
The  question  to  be  determined  Is  thus  stat- 
ed by  counsel  for  appellant:  "The  only  ques- 
tion raised  on  this  appeal  la  with  respect  to 
the  court  entering  final  Judgment  upon  part 
of  the  commissioners'  report,  and  appointing 
new  commissioners  to  make  further  report 
respecting  the  property  described  In  that  por- 
tion of  the  report  which  the  court  dlsapproT- 
ed;  the  contention  of  the  city  being  that 
there  can  be  but  one  final  Judgment  In  the 
proceeding."  The  solution  of  this  question 
tnms  upon  the  proper  construction  of  the 
statute  cited,  which  constitutes  a  special  and 
complete  code  of  procedure  for  the  assess- 
ment of  damages  "In  all  cases  where  the 
proper  anthorltles  in  any  city  In  this  state 
hare  graded  or  regraded  or  may  hereafter 
grade  or  diange  the  grade  or  lines  of  any 
street  or  alley,  or  in  any  way  alter  or  en- 
large the  same,  or  construct  any  public  im- 
provement, thereby  causing  damage  to  pri- 
vate property  for  public  use  within  the  mean- 
ing of  section  21,  art.  2,  of  the  state  constltn- 
Uon."  Section  6109.  The  damages  are  to 
be  assessed  by  three  commissioners,  appoint- 
ed In  a  proper  proceeding  instltnted  by  the 
city  in  the  clrcnit  conrt  by  petition  in  which 
all  the  owners  of  property  damaged  or  to  be 
damaged  must  be  made  parties  defendants, 
and  section  6108  further  prorides  that  "the 
city  anthorities  ahall  before  the  filing  of  such 
petition  define  by  ordinance  the  limits  within 
which  private  property  Is  deemed  benefited 
by  the  said  change,  enlargement,  grading,  re- 
gradlng  or  Improvement  aforesaid,  and  the 
owners  of  private  property  within  such  lim- 
its shall  be  made  parties  defendants  as  here- 
in provided,  and  served  with  notice  and  pro- 
cess as  above  provided."  The  duties  of  the 
tommlssionav  are  twofold:  First  "They 
abaH  view  the  said  street  or  alley  or  improve- 
ment and  premises  affected  by  the  cliange 


or  enlargement  or  construction  thereof  tutr- 
Ing  due  regard  to,  and  making  Just  allowan- 
ces tot  the  advantages  which  have  resulted 
or  which  may  seem  likely  to  result  to  the 
owner  or  owners 'of  property  for  which  dam- 
age may  be  allowed  or  claimed,  and  after 
such  comparison,  shall  estimate  and  deter- 
mine whether  any  and  if  any,  how  much 
damages,  such  property  may  have  sustained, 
or  seems  likely  to  sustain  by  reason  thereof." 
Section  6109.  Second.  "It  shall  be  the  duty 
of  the  commissioners  In  every  case  where 
damages  are  allowed  as  aforesaid  to  provide 
for  the  payment  of  such  damages  by  assess- 
ing against  the  city  the  amount  of  benefit,  if 
any,  to  the  public  generally  by  reason  of 
the  change,  enlargement  or  Improvement 
aforesaid,  and  the  balance  If  any  against  all 
property  which  shall  in  the  opinion  of  the 
commissioners  be  especially  benefited  by  the 
proposed  change,  enlargement,  to  the  amount 
that  each  lot  or  tract  of  ground  shall  be 
benefited  thereby."  Section  6110.  Having 
discharged  these  duties,  the  statute  requires 
that  they  "make  report  of  the  same  at  the 
existing  or  following  term  of  the  court"  (sec- 
tion 6108);  and  that  "the  report  of  the  com- 
missioners to  the  circuit  court  shall  be  in 
writing  and  tmd«  oath  and  filed  by  the  derk 
thereof  and  the  damages  allowed  to,  and  the 
benefits  assessed  against  each  lot  of  ground, 
and  the  owner  or  owners  thereof  shall  be 
separately  stated"  (section  6111);  and  pro- 
vides that  "the  report  of  the  commissioners 
may  be  reviewed  by  the  circuit  court  on  writ- 
ten exceptions,  filed  by  any  party  In  the 
clerk's  office  within  ten  days  after  the  filing 
of  such  report,  and  the  court  shall  make  such 
order  therein  as  right  and  Justice  may  re- 
quire, and  may  order  a  new  appraisement  on 
good  cause  shown,  but  the  hearing  of  such 
exception  shall  be  summary,  and  the  court 
shall  fix  a  day  therefor  without  delay"  (sec- 
tion 6112);  and  further  provides  that,  if  no 
exceptions  be  filed  within  10  days  after  the 
filing  of  such  report,  "or  in  the  event  excep- 
tions are  filed  and  overruled,  the  court  slian 
confirm  the  report  and  enter  Judgment  there- 
on with  costs  Including  three  dollars  per  day 
to  each  commissioner,  from  which  Judgment 
either  or  any  party  shall  be  entitled  to  an 
appeal  or  writ  of  error  as  in  other  cases" 
(section  6109).  And  by  secUon  6114  it  is  pro- 
vided that  "all  damages  allowed  shall  within 
six  months  from  any  final  decree  terminating 
the  litigation  from  which  no  appeal  or  writ 
of  error  is  prosecuted,  be  paid  out  of  the  city 
treasury,  to  the  parties  entitled  thereto,  and 
if  the  ownership  of  the  property  to  which 
such  damages  are  allowed  is  In  controversy, 
the  amount  of  the  damages  allowed  said 
property  shall  within  the  time  aforesaid  be 
paid  Into  the  circuit  court  for  the  use  of  the 
successful  claimant  of  the  property."  And 
by  section  6110  it  is  further  provided  that 
"the  sum  to  be  paid  by  the  owners  of  the 
property  especially  benefited  as  aforesaid  shall 
be  a  lien  on  tha  property  duurged-trom  the 
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date  of  the  final  decree  of  the  circuit  court, 
and  the  court  when  It  makes  such  decree  and 
conflrms  the  report  of  the  commissioner,  shall 
render  a  special  Judgment  against  each  tract 
or  parcel  of  private  property  assessed  in  said 
report  for  benefits  to  the  amount  assessed 
against  each  tract  and  parcel,  which  Judg- 
ment shall  be  a  special  Judgment  and  bind 
the  property  and  the  Interests  of  the  defend- 
ant tha«in."  The  final  Judgment  in  this 
case  against  the  city  In  favor  of  the  parties 
therein  named  is  sought  to  be  sustained  on 
the  theory  that  there  is  no  Joint  or  common 
interest  between  the  parties  to,  the  proceed- 
ing. Hence  there  may  be  several  final  Judg- 
ments. The  theory  upon  which  the  statute  is 
based  is,  however,  quite  different  The  sub- 
ject-matter of  the  proceeding  is  a  public  im- 
provement, in  which  all  the  parties  have  a 
common  interest  as  citizens  of  the  munici- 
pality, and  each  a  special  interest  by  reason 
of  the  relation  which  bis  property  sustains 
to  that  improvement  And  Its  purpose  is  in 
one  proceeding,  to  which  they  are  all  made 
parties,  to  adjust  the  burdens  and  benefits  of 
such  improvement  fairly  between  them,  and 
thus  avoid  the  costly,  incongruous,  and  iter- 
chance  unfair  adjustment  that  would  result 
from  separate  and  Independent  suits  by  or 
against  each  of  the  individual  property  own- 
ers. One  of  the  main  purposes  of  the  legis- 
latiu-e  was  to  avoid  a  muItipUcity  of  suits 
and  Judgments  hi  a  matter  In  which  the  par- 
ties all  have  a  common  interest  and  whose 
Interests  are  so  correlated  and  Interdependent 
that  they  can  only  be  adjusted  in  one  pro- 
ceeding terminated  by  one  final  Judgment 
The  salient  provisions  of  the  statute  bearing 
upon  the  question  in  hand  have  been  set  out 
When  thus  collocated  in  their  natural  order, 
as  has  been  attempted,  it  becomes  quite  ap- 
parent that  any  construction  of  the  act  which 
leaves  out  of  view  the  duplex  character  of 
the  proceeding  must  be  partial  and  Insuffl- 
dent  The  purpose  of  the  act  is  to  com- 
pensate the  owners  of  property  damaged  by 
a  public  improvement  out  of  a  fund  to  be 
raised  by  the  assessment  of  the  amount  of 
such  damage  against  the  city  and  the  prop- 
erty that  will  be  benefited  thereby.  To  ac- 
complish this  purpose  in  one  proceeding,  two 
assessments  are  provided  for  l>y  one  set  of 
commissioners,  by  one  of  which  the  aggre- 
gate amount  of  the  damages  to  be  paid  is  as- 
certained, as  well  as  the  amount  to  be  paid 
to  each  Individual  owner,  and  by  the  other 
the  aggregate  amount  to  be  assessed  for  bene- 
fits, as  well  as  the  amount  to  be  paid  by  the 
city  and  each  property  owner  is  ascertained, 
and  these  aggregate  amounts  must  be  pre- 
cisely the  same,  however  apportioned.  ThUt 
equilibrium,  of  course,  can  only  be  establish- 
ed by  a  final  decree,  and  such  a  decree  can 


only  he  rendered  after  tbe  amount  of  each 
Individual  owner's  damage  has  been  finally 
determined.  As  long  as  there  remains  an 
element  of  uncertainty  as  to  the  amount  ot 
any  one  individual  owner's  damage,  the  ag- 
gregate amount  of  damages  to  be  paid  is  un- 
certain, the  aggregate  amount  to  be  assessed 
against  the  city  and  the  several  property  own- 
ers benefited  is  uncertain,  and  an  apportion- 
ment thereof  between  the  city  and  tiie  sev- 
eral property  owners  benefited,  as  contem- 
plated by  the  statute,  cannot  be  made.  While 
the  city  is  required  to  pay  all  the  damages 
in  the  first  place,  it  is  not  required  to  pay 
any  damages  until  six  months  from  the  final 
decree  terminating  the  litigation,  by  which  the 
aggregate  amount  of  all  the  damage  to  be 
paid  is  finally  fixed.  Then  only  does  a  lien 
inure  to  the  city  against  the  individual  prop- 
erty to  be  benefited.  Then  only  does  it  ac- 
quire a  right  to  a  Judgment  against  snch 
property  for  its  proportional  part  of  the  bene- 
fits, and  then  only  can  it  be  known  bow 
much  of  such  aggregate  amount  must  be 
raised  by  the  municipality.  That  aggregate 
amount  is  finally  determined  and  fixed  when 
no  exceptions  to  the  commissioners'  report 
have  been  filed,  or  when  such  exceptions 
have  been  overruled,  and  for  these  reasons 
the  commissioners'  report  has  been  confirm- 
ed, and  the  case  is  then  in  condition  for  final 
Judgment  or  decree  as  provided  for  in  sec- 
tion 6109.  But  that  amount  is  not  finally  de- 
termined and  fixed  when  the  exceptions  to 
some  of  the  assessments  are  sustained,  and 
as  to  them  a  new  appraisement  Is  ordered; 
for  as  long  as  there  remains  a  contest  unde- 
termined as  to  the  damage  to  be  paid  to  any 
individual  owner  the  aggregate  amount  of  aU 
the  damages  to  be  paid  is  undetermined,  and 
the  case  is  not  In  condition  for  final  Judgment 
or  decree.  Hence  the  Judgment  appealed 
from  was  premature,  and  unauthorized  by 
law,  and  cannot  stand.  The  nature  and 
course  of  t^e  proceeding  cannot  be  changed 
by  the  character  of  the  work  to  be  done  In 
changing  the  grade,  and  whether  in  this  par- 
ticular case  private  property  is  or  is  not  bene- 
fited thereby  cannot  have  any  such  effect; 
and  that  is  all  we  deem  it  necessary  to  say 
on  that  branch  of  the  subject. 

It  follows  from  what  has  been  said  that 
BO  much  of  the  otAee  of  the  circuit  court  of 
November  6,  1899,  as  is  interlocutory  in  Its 
character  is  all  right,  and  is  therefore  affirm- 
ed. But  that  so  much  thereof  as  contains  a 
final  Judgment  against  the  city  in  favor  of 
the  parties  therein  named  is  wrong,  and  the 
same  wiU  be  set  aside,  and  for  naught  held, 
and  the  case  will  be  remanded  to  the  drcoit 
court,  to  be  proceeded  with  in  due  course  to 
final  decree  in  accordance  with  the  views 
expressed  in  this  opinion.    AU  concur. 
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LAESSIG     T,     TRAVELLERS'     PROTECT- 
IVE ASS'N  OF  AMERICA. 

(Snpreme  Oourt  of  Miaaonri,  DiTidon  No.  1. 
Jnue  18,  1902.) 

ACCIDENT    mailRANCE^-BDRDBN    07    PROOV^ 
SUICIDB— PRESUMPTION— SVIDBNCa. 

l.Fl«iDtiS  in  action  on  an  accident  policy 
hat  the  bnrden  of  sbowinK  that  death  was  due 
to  arcideut,  though  defendant  pleada  that  it 
was  doe  to  a  cause  which  by  the  policy  ex- 
empu  it  from  liability;  there  being  a  pre- 
(umption,  however,  against  anidde. 

2.T1te  cause  of  death,  in  an  action  on  an 
accident  policy,  may  be  found  from  facts  and 
eiicomstances.  witbont  any  direct  proof. 

Appeal  from  St  Loula  dicnit  court;  Wm. 
Zacbrltz,  Judge. 

Action  toy  Rhoda  3.  Leessig  against  the 
Trarellenl'  ProtectlTe  AsBociation  of  America. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed. 

Henry  T.  Kent  and  Seddon  &  Blalr,  for 
appelant.  Sim  T.  Price  and  F.  H.  Bacon, 
for  respondent. 

MARSTiAT.T.,  J.  TUs  Is  a  sult  to  recover 
$5,000  apon  an  accident  benefit  certificate  Is- 
sued by  the  defendant  a  fraternal  beneficial 
association  organized  nnder  the  laws  of  this 
state.  The  answer  admits  tbe  character  of 
its  organization,  then  denies  all  the  allega- 
tions of  the  petition,  then  admits  issuing  tbe 
benefit  certificate,  then  pleads  that  by  tbe 
terms  of  the  certificate  the  defendant  was 
exempted  from  liability  If  the  member  com- 
mitted snldde  while  sane  or  Insane,  and  then 
alleges  that  the  member  committed  snicide, 
and  therefore  the  defendant  la  not  liable. 
The  plalntlir  Is  the  widow  of  O.  H.  Clement 
Uesslg,  the  deceased  member,  and  la  the  ben- 
eficiary named  in  the  certificate.  There  was 
a  verdict  for  the  plaintiff  for  $5,137.50,  and 
defoidant  appealed. 

Upon  the  trial  the  plaintiff  proved  the  char- 
•cter  of  the  defendant  association,  the  mem- 
bership of  the  deceased,  the  issuance  of  a 
certificate  to  the  deceased  on  Jtme  19,  1804, 
which  entitled  him  "to  all  the  benefits  accru- 
ing from  such  membership  under  the  provl- 
sioDg  of  the  certificate  and  by-laws  of  this  as- 
sociation, subject  to  the  conditions  printed 
00  tbe  back  hereof  and  the  application  for 
membersbip,"  the  proTlsions  of  the  constito- 
tioD  and  by-laws  of  the  defendant  which  pro- 
vided a  graduated  .compensation  to  be  paid 
for  external  and  accidental  injuries,  varying 
according  to  tbe  character  and  seriousness  of 
tbe  hijnry.  and  proTidtng  for  the  payment  of 
$3,000  in  case  of  accidental  death.  Appel- 
lant's coimsel  have  fairly  stated  the  facts  de- 
veloped at  the  trial  that  are  necessary  to  be 
considered  in  the  determination  of  this  appeaL 
That  statement  of  fttcta  is  as  follows:  "The 
evidence  of  the  plaintiff  showed  that  Laessig 
bad  been  last  seen  by  his  wife  about  seven 
O'clock  on  Sunday   morning,   July  2,    1880, 

1 L  8w  lararanee,  voL  It,  Oat.  Dlfr  |  16M. 


when  be  left  bis  home.  She  testified  that  he 
was  then  in  good  health;  that  he  was  well, 
and  that  she  had  never  seen  him  in  better  spir- 
its; that  he  had  on  a  gold  watch  and  charm, 
and  a  diamond  pin  in  his  shirt  bosom.  C.  P. 
Girder,  an  express  messenger,  testified  tor  the 
plaintiff  that  he  was  a  messenger  on  the 
Frisco  Railroad;  that  his  train  went  out 
from  St  Louis  in  the  evening  about  ten  min- 
utes after  the  through  fast  train;  that  when 
near  Arloe  station  his  train  stopped.  He  found 
that  It  had  been  flagged.  The  engineer  of  the 
first  train  came  up,  and  said  he  'thought  he 
had  run  over  a  man.  This  was  between 
nine  and  ten  o'clock  at  night  They  then 
went  back  a  short  distance,  and  found  the 
body  of  Clement  Laessig  lying  along  the  north 
side  of  tbe  track,  upon  the  stomach,— feet 
to  the  west  They  were  the  first  upon  the 
spot  When  asked  to  describe  all  he  saw 
there,  the  witness  testified  that  about  five  or 
si^  feet  east  of  the  body,  between  the  rails, 
the  bead  lay.  Probably  five  or  ten  feet  fur- 
ther to  the  east  was  a  squash  of  blood  clear 
across  tbe  tracks  from  north  to  south.  On 
the  outer  edge  of  the  ties,  right  dose  to  the 
blood,  was  a  pistol,  one  cartridge  of  which,  to 
tbe  right  of  the  chamber,  had  been  explod- 
ed. *The  blood  was  right  close  to  where  tbe 
revolver  lay  and  apparentiy  where  the  train 
struck  him.'  His  suspender  was  pulled  down 
over  the  right  shoulder.  He  had  on  but  one 
shoe.  His  coat  his  hat  and  left  shoe  the 
witness  picked  up  in  the  weeds,  opposite  to 
where  he  found  the  revolver.  .Witness  did 
not  see  any  watch  or  diamond  pin  on  his  body. 
It  was  a  warm  night  There  appeared  to  be 
a  very  large  hole  over  the  left  eye.  It  was 
dark— very  dark— there  at  that  time  of  night 
Tbe  conductor  had  a  lantern;  and  the  en- 
gineer, his  torch.  He  broke  the  revolver,  and 
took  the  exploded  cartridge  out  and  looked 
tlirough  the  revolver.  It  didn't  have  tbe  ap- 
pearance of  having  been  fired  recently.  The 
plaintiff  Introduced  a  doctor,  who  made  tbe 
post  mortem  examination,  who  testified  that 
the  head  was  fractured,  and  body  had  bruises 
on  one  side.  This  was  substantially  all  the 
evidence  of  the  plaintiff  as  to  the  cause  of 
Laessig's  death.  The  defendant's  evidence  was 
substantially  as  follows:  It  showed  that  lAes- 
slg  had  been  a  clerk  for  Gcebel  &  Wedderan, 
merchants  of  St  Louis,  for  sixteen  years;  that 
on  the  day  before  his  death  Mr.  Goebel  had 
informed  him  that  on  the  following  Monday 
his  books  would  be  examined  by  an  expert; 
that  on  this  annoimcement  Laessig  appeared 
very  nervous  and  worried.  Witness  did  not 
see  him  again.  Tbe  expert  who  went  over 
the  books  testified  that  he  was  short  in  hla 
accounts  about  $8,000.  ^e  defendant  show- 
ed that  Laessig's  body  was  found  on  Sunday, 
July  2,  1890,  a  few  minutes  after  a  train 
bad  passed  west  lying  alongside  and  north 
of  the  track  of  the  Frisco  Railroad,  near  Ar- 
loe station;  that  within  the  distance  of  a 
few  feet  further  east  was  his  head,  Inalde 
the  two  rails;   about  fifteen  or  ts^eatf  teat 
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further  ea«t,  the  rails  showed  evidence  where 
the  train  had  eTldently  mn  over  and  cut  off 
his  head,  which  was  cnt  off  from  his  body. 
There  was  a  large  pool  of  coagulated  blood  at 
that  point,  mainly  inside  the  rail;  some  little 
behig  on  the  outside.  There  was  no  other 
tilood  around,  except  a  small  spot  where  the 
'head  was  found.  There  was  no  evidence  in 
the  case  on  either  side  that  blood  was  found 
anywhere  between  where  the  revolver  was 
found  and  the  head.  As  plaintiff's  witness 
saw  it,  the  blood  was  across  the  track,— the 
track  (^posite  to  the  point  where  the  revolver 
lay.  As  the  defendant's  witness  saw  it,  there 
was  there  a  large  pool  of  blood  on  the  Inside 
-of  the  rail,  and  a  small  puol  on  the  outside 
of  the  ralL  One  of  the  defendant's  witnesses, 
—a  doctor,— who  was  on  the  spot  In  a  few 
minutes  after  the  train  stopped,  testified  that 
be  found  a  hole  like  a  bullet  hole  in  the  tem- 
ple of  the  head,  which  seemed  to  be  powder- 
burned.  He  probed  the  hole  with  a  toothpick, 
and  he,  as  a  doctor,  judged  it  to  be  &  bullet 
hole.  It  had  that  appearance.  The  doctor 
testified  that  the  blood,  having  been  coagulat- 
ed, showed,  in  his  opinion,  that  lAesslg  had 
been  dead  at  least  25  or  30  minutes  before 
the  witness  arrived  on  the  spot,  which  was 
immediately  after  the  train  stopped.  The  doc- 
tor lived  a  short  distance  from  the  spot. 
About  25  or  30  minutes  before  the  train  pass- 
ed he  had  heard  the  sound  of  a  shot,  as  from 
a  revolver,  proceeding  from  the  spot  where 
lessslg's  body  was  found." 
'  On  behalf  of  the  plaintiff,  the  court  gave 
the  following  Instructions  to  the  Jury:  "(1) 
The  court  instructs  the  Jury  that  If  they  be- 
lieve from  the  evidence  that  on  the  2d  day 
of  July,  1809,  G.  H.  Clement  Laesslg  was 
killed  by  being  accidentally  run  over  by  a 
locomotive  and  trabu  of  cars,  then  in  such 
case  the  Jury  will  find  for  the  plaintiff  In  the 
sum  of  five  thousand  dollars,  with  interest 
thereon  from  the  14th  day  of  September, 
1809.  (2)  The  court  instructs  the  Jury  that 
If  the  dead  body  of  G.  H.  Olement  Laesslg 
was  found  run  over  by  a  locomotive  and  train 
of  cars,  and  that  there  is  no  direct  evidence 
as  to  any  other  cause  of  deatli,  then  the  law 
firesumes  that  the  death  was  due  to  accident; 
-and,  if  the  defendant  claims  that  said  death 
was  due  to  suicide,  then  the  burden  of  proof 
is  on  the  defendant  to  show  by  a  preponder- 
ance of  the  evidence  that  said  death  was  so 
caused  by  suicide,  and  not  by  accident  The 
court  Instructs  the  Jury  that,  in  the  absence 
of  evidence  satisfactory  to  the  Jury  that  the 
death  was  from  suicide,  or  the  intentional  act 
of  himself,  the  law  presumes  that  said  death 
was  not  caused  by  suicide;  and,  unless  the 
Jury  believe  from  the  evidence  that  defend- 
ant has  shown  by  a  preponderance  of  the  evi- 
dence that  the  death  of  said  Laesslg  was 
caused  by  his  own  intentional  act,  then  the 
Jury  must  find  for  plaintiff.  (3)  By  mention- 
ing the  burden  of  proof  and  the  preirand^- 
ance  of  evidence,  the  court  Intends  no  refer- 
ence to  the  number  of  witnesses  testifying, 


but  to  briefly  express  tlie  rule  of  law,  which 
Is  that  if  the  evidence  I)efore  you  that  the 
death  of  said  Laesslg  was  accidental  appean, 
in  your  Judgment,  more  credible  and  of  great- 
er weight  than  the  contrary  evidence,  tending 
to  show  that  said  death  was  due  to  suicide, 
then  in  such  case  yon  shoiUd  find  for  the 
plaintiff."  At  the  request  of  the  defendant 
the  court  gave  the  following  instructions  to 
the  Jury,  viz.:  "(1)  The  coiu^  instructs  the 
Jury  that,  under  the  certificate  of  member- 
ship of  G.  H.  Clement  Laesslg  in  the  defend- 
ant association,  that  the  defendant  associa- 
tion was  not  liable  for  any  injuries  to  the 
said  G.  H.  Clement  Laesslg,  fatal  or  other- 
wise, wantonly  or  intentionally  inflicted  upon 
himself;  and  if  they  believe  from  the  evi- 
dence, taking  into  consideration  all  the  facts, 
circumstances,  and  surroundings  in  connec- 
tion with  the  death  of  the  said  G.  H.  Clement 
Laesslg,  that  on  or  about  the  2d  day  of  Jnly, 
1899,  the  said  Laesslg,  being  sane,  voluntarily 
committed  suicide,  then  the  defendant  asso- 
ciation is  not  liable,  and  they  will  so  find. 
(2)  The  court  instructs  the  Jury  that  if  they 
believe  from  the  evidence  that  the  assured, 
Laesslg,  was  killed  by  some  one  before  his 
body  was  run  over  by  the  train,  then  they 
will  find  for  the  defendant" 

The  second  instruction  given  for  the  plain- 
tiff is  assigned  as  error,  in  this:  that  it  in 
structs  the  Jury  that,  if  there  Is  no  evidence 
that  the  death  was  due  to  any  other  cause 
than  by  being  run  over  by  the  cars,  then,  U 
the  absence  of  such  evidence,  the  law  pre 
Bumes  that  the  death  was  accidental,  and 
that  it  further  instructs  the  Jury  that,  if  the 
defendant  claims  that  the  deceased  commit- 
ted suicide,  the  burden  Is  on  it  to  so  show, 
and  that  in  the  al>8ence  of  evidence  satis- 
factory to  the  Jury  that  the  death  was  from 
suicide,  the  law  presumes  that  the  death  was 
not  from  suicide,  and,  unless  the  Jury  find 
that  the  defendant  has  shown  by  a  prepon- 
derance of  the  evidence  that  the  death  was 
from  suicide,  then  the  Jury  must  find  for  the 
plaintiff.  The  plaintiff  contends  that  the 
instruction  correctly  states  the  law.  The  two 
postulates  laid  down  by  the  plaintiff  for  this 
contention  are:  First  "In  suits  on  contracts 
like  the  one  In  question,  plaintiff  makes  ont 
a  prima  facie  case  by  offering  the  certificate, 
proving  the  cteeident  [the  italics  are  super- 
added], and  that  proofs  of  death  were  dnly 
made;"  and,  second,  "The  cases  all  agree 
that  where  the  body  of  a  person  is  found  on 
a  railroad  track,  apparently  killed  by  a  trahi, 
and  there  is  no  direct  evidence  as  to  the 
cause  of  death.  It  will  be  presumed  that  the 
death  was  due  to  accident  and  neither  to 
suicide  nor  murder."  The  first  postulate  is 
correct  But  the  difDculty  is  that  the  plafai- 
tlff  in  this  case  has  not  measured  op  to  the 
requirements  of  the  postulate.  In  this:  that 
she  has  not  proved  the  accident;  that  la,  she 
has  not  proved  that  the  death  was  doe  to 
an  external  accidental  cause.  She  proved  the 
death,  but  not  the  accidental  death.    And 
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the  pnxtf  of  accidental  deatb  Is  tbe  essential 
prerequisite  and  condition  precedent  to  a 
right  to  recover  on  an  accident  insurance 
policy.  This  is  the  distinguishing  feature 
between  accident  policies  and  ordinary  life 
policiesL  In  tbe  latter,  to  mal^e  out  a  prima 
ftcie  case  It '  Is  only  necessary  for  the  plain- 
tiff to  show  the  contract  and  the  death,  be- 
cause the  contract  Itself  requires  the  payment 
of  the  sum  named  upon  the  happening  of  the 
death,  which  Is  the  condition  upon  which  the 
8um  Is  to  be  paid,  whereas  in  the  former  the 
condition  precedent  to  a  recovery  is  not  sim- 
ply tbe  natural  death,  but  the  death  from 
accident  Hence  in  snlts  upon  accident  p<^ 
des  tbe  burden  of  proof  Is  upon  tbe  plaln- 
tiir,  subject  to  the  limitation  that  It  is  not 
to  be  presumed,  as  a  matter  of  law,  that  the 
deceased  took  his  own  life  or  was  murdered, 
to  show  that  tbe  death  was  caused  by  ex- 
ternal violence  and  by  accidental  means. 
This  Is  exactly  what  the  policy  or  contract  It- 
celf  provides.  And  this  is  tbe  role  laid  down 
by  Mr.  Justice  Harlan,  in  tbe  supreme  court, 
of  tbe  United  States,  In  Insurance  Co.  v.  Mc- 
Conltey,  127  U.  S.  661,  8  Sup.  Ot  1860,  32  I* 
Ed.  308,  and  by  tbe  supreme  court  (appel- 
late division)  of  New  Yorls  in  Landon  r.  In- 
surance Co.,  60  N.  y.  Supp.,  loc.  clt  191, 
affirmed  by  court  of  appeals  In  167  N.  Y. 
577,  60  N.  B.  1114.  Wbltlatcb  v.  Casualty 
Co.,  149  N.  Y.  45,  43  N.  B.  405,  was  an  actlwi 
upon  an  accident  policy.  Tbe  defendant 
pleaded  suicide.  The  lower  court  Instructed 
that  the  burden  of  proof  was  upon  tbe  de- 
fendant to  show  by  a  fair  preponderance  of 
the  evidence  that  the  deceased  took  bis  life 
with  suicidal  Intent  The  supreme  court  held 
this  to  be  error,  and  laid  down  the  rule  that 
ia  salts  on  accident  policies,  where  the  peti- 
tion charges  death  from  accidental  cause, 
and  the  answer  pleads  suicide,  "tbe  plaintiff 
is  not  released  from  the  burden  of  making 
out  In  the  first  Instance  a  prima  facie  case  by 
a  preponderance  of  the  evidence  that  tbe  as- 
sured died  from  external,  violent,  and  acci- 
dental means;  and  when  tbe  evidence  shows 
that  the  injury  was  self-inflicted,  and  the 
only  question  for  the  jury  is  whether  death 
resulted  from  accident  or  suicide,  a  charge 
1»  erroneous  which  permits  the  jury  to  Infer 
that  tbe  defendant  rested  under  the  burden 
of  proof  from  tbe  opening  of  tbe  trial,  and 
which  refuses  to  instruct  tbe  Jury  that  If, 
npoD  the  whole  case,  they  find  tbe  evidence 
to  be  evenly  balanced  upon  tbe  question  as 
to  whether  the  insured  Intended  to  kill  him- 
«lf,  they  must  find  for  the  defendant"  In 
other  words,  the  contract  of  accident  insur- 
ance primarily  casts  tbe  burden  upon  tbe 
plaintiff  to  show  that  the  death  was  accident- 
al. It  must  be  so  pleaded  and  proved.  If 
tbe  defendant  wants  to  avoid  liability  for  an 
accidental  death,  it  must  prove  that  tbe  death 
vas  due  to  a  cause  excepted  from  tbe  op- 
eration of  the  policy;  that  is,  that  It  was  a 
tnlclde.  In  such  cases  there  is  no  presump- 
tion of  law  that,  because  tbe  death  was  not 


due  to  suicide,  it  was  accidental.  For  It 
might  not  be  due  either  to  suicide  or  acci- 
dent It  might  be  natural.  In  such  case  tbe 
defendant  would  fall  in  its  contention  that  It 
was  suicide,  and  the  plaintiff  would  fall  in 
bis  case  because  the  death  was  not  due  to 
accident,  and  the  contract  only  Insured 
against  accidental  death.  In  fact,  if  there 
was  no  plea  of  suicide,  the  plaintiff  would 
have  to  prove  accidental  death.  There  would 
be  no  presumption  of  accidental  death.  The 
Jury  must  determine  tbe  fact  as  to  what 
caused  the  death.  There  need  not  necessarily 
be  direct  proof  i»  evidence  of  the  cause. 
The  cause  may  be  found  by  the  jury  from 
facts  and  circumstances.  But  the  cause  of 
the  death  is  a  fact  for  the  jury.  There  is  no 
presumption  of  law  in  such  cases,  further 
tban  the  presumption  against  suicide;  but 
even  this  presumption  does  not  carry  with  it 
In  accident  insurimce  cases,  tbe  further  pre- 
sumption that  the  death  was  accidental. 
The  rule  Is  quite  different  as  to  ordinary  life 
policies.  For  there  the  proof  of  the  contract 
and  of  the  death  makes  out  a  prima  facto 
case,  and  if  tbe  defendant  pleads  suicide  the 
burden  of  proof  Is  on  it  to  show  it  because 
the  presumption  of  law  is  against  suicide. 
It  follows  that  If  the  evidence  is  evenly  bal- 
anced, so  that  the  jury  cannot  decide  whether 
the  death  was  from  suicide  or  accident  tbe 
presumption  against  suicide  In  such  cases 
turns  the  scales,  and  leaves  it  due  to  acci- 
dent and,  because  tbe  plaintiff  has  already 
made  out  a  prima  facie  case,  the  verdict 
must  be  for  the  plaintiff.  The  cases  of  In- 
surance Co.  T.  Wiswell,  66  Kan.  765,  44  Pac. 
996,  35  L.  B.  A.  268;  Insurance  Co.  y.  Nick- 
las,  88  Md.  470,  41  AU.  906;  Keels  Y.  Asso- 
ciation (C.  0.)  29  Fed.  198;  Insurance  Co.  v. 
Payne,  45  O.  O.  A  193,  105  Fed.  172;  Leman 
V.  Insurance  Co.,  46  La.  Ann.  1189,  15  South. 
888,  24  L.  R.  A.  589,  49  Am.  St  Sep.  348; 
and  Association  v.  Sargent  142  TJ.  S.  691,  12 
Sup.  Ct  332,  35  li.  Ed.  1160,— were  all  cases 
on  ordinary  life  Insurance  policies,  and  hence 
fall  within  the  reason  above  given  as  to  such 
cases,  and  are  not  applicable  to  accident 
policies.  This  conclusion  is  In  line  with  what 
was  said  by  Gantt  P.  J.,  speaking  for  divi- 
sion No.  2  of  this  court  in  Meadows  v.  In- 
surance Co.,  129  Mo.,  loc.  dt  91,  31  S.  W., 
loc.  clt  683,  60  Am.  St  Rep.  427.  That  was 
a  suit  upon  an  accident  policy.  Tbe  defense 
was  that  the  defendant  was  released  from 
liability  because  the  death  was  due  to  a 
cause  excepted  from  tbe  operation  of  the  pol- 
icy, in  this:  that  he  exposed  himself  to  dan- 
ger by  unnecessarily  going  upon  the  roadbed 
of  a  railroad.  It  was  there  said:  "We  think 
that  the  plaintiff  here  was  only  required  to 
prove  that  the  death  of  Daniel  Meadows  was 
caused  by  violent  and  accidental  Injuries, 
visible  upon  bis  person,  and  that  due  ndtice 
of  his  death  and  proof  of  loss  were  made 
within  the  time  required  by  the  policy,  and 
that  the  defendant  had  the  burden  of  proving 
that  hia  death  was  caused  by  one  qf  the  con- 
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ditlons  by  It  spedally  pleaded.  But  far  the 
stipulation  In  the  policy,  the  negligence  of 
the  deceased  would  have  constituted  no  de- 
fense 'whatever  to  the  action.  A  fair  con- 
struction of  it  permits  a  plea  of  contributory 
negligence,  and  the  burden  of  sustaining  that 
plea  is  upon  the  defendant  who  asserts  it" 
It  will  be  obserred  that  the  learned  Judge 
likens  such  a  case  to  a  case  of  negligence 
and  contributory  negligence.  But  it  is'  no 
more  true  in  such  cases  as  this  that  because 
the  defendant  does  not  sustain '  his  excusa- 
tory plea,  the  presumption  of  law  is  that  the 
death  was  due  to  an  accidental  and  not  to 
a  natural  cause,  than  it  is  true  in  an  ordinary 
damage  case  that,  because  the  defendant 
falls  to  sustain  Its  plea  of  contributory  negli- 
gence, the  law  presumes  that  the  injury  to 
the  plaintiff  was  caused  by  the  negligence  of 
the  defendant  As  mere  proof  of  injury  In 
a  damage  case  will  not  entitle  a  plaintiff  to 
recover,  but  negligence  of  the  defendant  must 
be  shown,  so,  in  a  suit  upon  an  accident  pol- 
icy, mere  proof  of  Injury  or  death  will  not 
entitle  the  plaintiff  to  recover,  but  the  Injury 
or  death  must  be  sho'wn  to  be  due  to  an  ac-' 
ddental  cause.  And  this  burden  rests  upon 
the  plaintiff  irrespective  of  whether  or  not 
the  defendant  pleads  or  proves  that  the  death 
was  due  to  a  cause  excepted  from  the  opera- 
tion of  the  policy. 

For  these  reasons,  the  second  Instructlou 
given  for  the  plaintiff  Is  erroneous,  and  the 
Judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded  for  a  new  trial.  All 
concur; 


VHATCH  V.  NORMAN.t 

(Court  of  Appeals  at  St  IjOiiIs,  Mo.    Jane  24, 
1902.) 

RBAL.   ESTATE  AOHNT  —  COMPENSATION  —  AC- 
TION—PLBADINO— APPEALABLE  OR- 
DBR^NEW  TRIAL. 

1.  A  real  estate  broker  undertook  the  sate  of 
timber  rights  on  a  large  tract  of  defendant's 
land,  represented  to  coutaiu  certain  quantities 
per  acre  of  white  oak  and  other  good  timber. 
He  brought  defendant  and  a  proapectlTe  par> 
chaser  together,  resulting  in  the  sale  of  a  large 
part  of  the  land  directly  by  defendant  on 
cheaper  terms  than  his  original  offer  b;  plain- 
tiff, and  before  a  reasonable  time  to  perform 
the  agreement  of  brokerage  had  elapsed. 
Meanwhile  plaintiff  expended  valuable  time  and 
services  towards  effecting  a  sale.  Eeld,  that 
plaintiff  was  entitled  to  reasonable  compensa- 
tion for  the  swvices  actnally  rendered  by  him, 
on  the  facts  stated  in  the  opinion. 

2.  Where  a  broker  introduced  to  ills  principal 
a  purchaser  able  and  willing  to  bay  on  the 
principal's  terms,  the  broker  Is  entitled  to  com- 
pensation, even  tfaongh  the  sale  is  not  consum- 
mated on  those  terms,  owing  to  the  failure  of 
the  property  to  answer  the  representations  of 
the  owner  tonching  its  qnality. 

8.  In  a  suit  on  contract  if  the  facta  warrant 
a  recovery  of  reasonable  value  of  the  services 
of  a  broker,  bis  right  thereto  trill  not  be  defeat- 
ed because  his  petition  may  ask  a  specific  or 
agreed  commission. 

>  Reheariog  denied  July  J,  VXU, 


4.  ITndeir  the  Missouri  law  permitting  V- 
peals  from  orders  for  new  trial,  snch  an  order, 
on  motion  to  set  aside  an  involuntary  nonsuit, 
may  properly  form  the  basis  of  an  appeal. 
Coatney  v.  Railway  Co.,  61  S.  W.  1036,  m 
Mo.  3&  followed. 

5.  Where  the  drcnlt  court  grants  a  new  trial 
to  plaintiff  becanse  of  error  in  an  instruction  to 
find  for  defendant  the  roling  will  be  sastaincd 
on  appeal,  where  the  evidence  permits  a  recov- 
ery by  plaintiff  npon  any  ground  within  range 
of  his  pleadings. 

(Syllabus  by  the  Judge.) 

Appeal  from  St  Louis  circuit  court;  Wil- 
liam Zachrltz,  Judge. 

Action  by  Charles  A.  Veatch  against  W. 
W.  Korman.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Jamea  F.  Green,  for  appellant  F.  W.  Im- 
slepen  and  S.  B.  Merrill,  for  respondent 

BARCLAY,  J.  This  appeal  is  from  an  o^ 
der  granting  a  new  trial  In  an  action  brought 
by  plaintiff  to  recover  commissions  for  pro- 
curing a  purchaser  for  certain  lands  of  de- 
fendant In  southeast  Missouri.  A  brief  oat- 
line  of  the  case  presented  by  the  amended 
petition  Is  that  defendant,  January  4,  ISOO, 
made  a  written  proposal  to  plaintiff  to  pay 
him  $980  If  he  secured  a  purchaser  at  f5 
an  acre  for  the  timber  rights  upon  a  certain 
tract  of  land  of  defendant  covering  an  area 
of  5,480  acres.  In  New  Madrid  county,  Mo., 
which  defendant  represented  as  "a  body  of 
good  wagon  oak"  timber,  which  would  "cut 
4,000  feet  white  oak,  1,000  feet  ash  and 
hickory,  8,000  feet  gum  and  elm,  per  acre." 
Plaintiff  avers  an  acceptance  of  defendant's 
proposition  about  January  8,  1900;  that  plain- 
tiff procured  a  purchase  for  defendant's  said 
timber  rights,  and  notified  defendant  there- 
of; and  that  defendant  thereafter  completed 
the  sale  to  said  party  for  the  timber  rights 
upon  a  large  part  of  the  land  mentioned,  but 
refused  to  pay  the  commission  earned  by  the 
plaintiff.  The  answer  was  a  goieral  denial 
The  cause  came  on  for  trial  before  Judge 
Zachrltz  and  a  Jury.  At  the  close  of  the 
evidence  the  court  by  an  Instruction,  declared 
the  law  to  be  that  plaintiff  could  not  recover, 
whereupon  plaintiff  took  a  nonsuit  'with  leave, 
etc.  On  plaintiff's  motion,  based  on  the  giv- 
ing of  that  Instruction,  the  trial  court  took 
off  the  nonsuit  and  granted  a  new  trial,  as- 
signing that  ruling  as  error.  From  that  or- 
der the  defendant  appealed  in  the  -usual  man- 
ner. The  plaintiff's  case  consisted  of  evidence 
given  by  himself  and  two  other  'witnesses  on 
his  behalf.  It  tended  to  prove  that  defend- 
ant represented  to  plaintiff  by  letter  that  he 
otnied  "a  body  of  good  wagon  oak,  5,480  acres, 
near  Henderson  Mounds,  on  the  Cotton  Belt 
R.  H.,"  which  would  "cut  4,000  feet  white 
oak,  1,000  feet  ash  and  hickory,  3,000  feet 
gum  and  elm,  per  acre."  Shortly  afterwards 
(January  4,  1900)  he  made  a  proposition  to 
plaintiff  in  the  following  terms  (omitting  cap- 
tion and  signature):  "Xhls  tract  of  mtaie  would 
suit  a  cooperage  company  all  right  but  I 
could  not  allow  you  much  commission;  but, 
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If  the  Stanley  people  does  not  take  It,  I  will 
allow  you  $960.00  to  make  tbe  deal  at  $6.00 
per  acre  for  the  entire  tract  of  6,480  acres. 
I  have  given  the  Stanley  people  until  the  10th 
to  decide  and  look  over  It,  so,  If  thla  proposi- 
tion 8uit8  yon,  let  me  know,  and  I  will  notify 
you  as  soon  as  the  time  la  out  I  would  be 
more  liberal  with  you,  but  I  bought  this  tim- 
ber to  cut  myself,  and  am  hurrying  to  get 
done  here,  so  I  can  move  on  It  If  I  sell 
this  lot,  I  know  where  I  can  buy  another  lot, 
bat  I  would  not  want  to  buy  this  lot  unless 
I  sold  the  one  I  had  first"  Plaintiff  testified 
that  abomt  the  8th  of  January,  1900,  he  sent 
a  letter  to  defendant  accepting  the  offer 
absolutely.  He  testified  that  the  letter  waa 
tost;  that  he  had  no  copy;  but  the  substance 
of  It  was  given  In  evidence  without  objec- 
tion. PlalntUTs  account  Is  that  be  Imme- 
diately entered  upon  the  performance  of  the 
contract  on  his  part  and  that  after  the  10th 
of  January  (between  that  date  and  the  ISth) 
be  hifonned  defendant  by  letter,  of  a  pro- 
q)ective  purchaaer,  —  a  cooperage  company, 
whose  managing  officer  afterwards  bought  a 
large  part  of  the  land  for  said  company,  as 
described  later.  The  evidence  tends  to  show 
that  plaintiff,  with  defendant's  consent  pro- 
ceeded toward  effecting  a  aale  of  the  property 
for  defendant's  account,  and  that  he  called 
It  to  the  attention  of  Mr.  Brown,  the  vice 
president  and  managing  officer  of  the  Pioneer 
Cooperage  Company,  and  several  times  offered 
the  timber  rights  of  defendant's  tract  for  sale 
to  him  for  his  company.  Defendant  was 
then  at  Cape  Girardean.  Mo.  Finally  Mr. 
Brown,  who  had  a  business  establishment  In 
Bt  Lonls,  went  down  to  Cape  Oirardeau,  and 
met  defendant  there.  Without  going  into  the 
particulars  of  the  evidence  at  any  length.  It 
is  sufficient  to  say  that  its  substance  is  that 
defendant  afterwards,  in  March,.  1900,  closed 
a  sale  for  $19,000  (which  was  at  the  rate  of 
about  $3.96  an  acre)  to  the  cooperage  com- 
pany of  about  4300  acres  of  the  land  mention- 
ed In  the  original  proposition.  This  sale  was 
made  directly  between  defendant  and  Mr. 
Brown,  the  officer  of  the  company  Introduced 
as  a  purchaser  through  the  instrumentality 
of  the  plaintiff,  accordbig  to  his  testimony. 
The  officer  of  the  purchasing  company  whq 
dosed  the  sale  testifled  on  behalf  of  plaintiff, 
and  his  evidence  permits  the  Inference  that 
he  wonld  have  bought  that  part  of  the  6,4SO- 
acre  tract  which  he  did  not  buy,  If  It  had  con- 
tained the  average  quantity  of  white  oak 
timber  as  represented  by  plaintiff  to  defend- 
ant before  the  former  undertook  to  dispose 
of  the  property  as  broker.  Defendant  refus- 
ed to  pay  plaintiff  any  commission  in  the 
transaction.  On  this  showing  the  learned  trial 
Judge  acted  as  already  described.  This  ap- 
peal of  defendant  followed  after  the  order  for 
a  new  trial. 

1.  Under  the  law  permitting  appeals  from 
orders  grantJng  a  new  trial  (Rev.  St  1800,  | 
80C>.  the  ruling  upon  a  motion  to  set  aside 
an  involontaiy  nonsuit   taken   with    leaver 


etc.,  may  properly  form  the  basis  for  an  inter- 
locutory appeal,  the  same  as  In  case  of  an 
ordinary  motion  for  new  trial.  Coatney  v. 
Railway  Co.,  161  Mo.  35,  61  S.  W.  1036. 

2.  In  support  of  the  original  ruling  in  the 
trial  court  defendant  contends  that  there 
was  no  evidence  that  plabitlff  at  any  time 
obtained  a  purchaser  for  the  entire  tract  on 
the  terms  mentioned  in  the  proposition  which 
plaintiff  accepted.  This  is  undoubtedly  true. 
But  it  Is  not  decisive  of  the  case.  Plaintiff, 
according  to  his  testimony,  accepted  absolute- 
ly the  terms  of  defendant's  letter  of  January, 
1900,  and  both  parties  acted  on  the  assump- 
tion tliat  plaintiff  was  engaged  as  broker  to 
sell  on  the  terms  defined  after  the  10th  of 
that  month.  Plaintiff's  evidence  tends  fur- 
ther to  prove  that  he  did  some  service  to- 
ward performance  of  bis  agreement  by  bring- 
ing together  defendant  and  the  managing  of- 
ficer of  the  company,  which  finally  purchased 
a  large  part  of  the  property  Included  hi  the 
proposal,  with  a  view  to  a  sale.  It  appears 
that  plaintiff  spent  considerable  time  in  nego- 
tiations with  Mr.  Brown  looking  to  a  sale, 
and  that  he  prevailed  upon  Mr.  Brown  to 
make  a  close  examination  of  the  offer,  and  a 
reasonable  time  to  make  the  sale  had  not 
transpired  before  defendant  took  up  the  nego- 
tiations himself.  What  is  a  reasonable  time 
depends  on  circumstances.  Here  the  prop- 
erty was  situated  in  a  distant  part  of  the 
state  from  the  plalntifTs  place  of  business. 
It  was  of  large  extent  (5,480  acres)  and  pe- 
culiar character.  Its  present  value  chiefly 
lay  in  the  actual  amount  of  timber  It  carried. 
That  could  be  deflnitely  ascertained  only  by 
inspection.  The  sale  of  the  greater  part  of 
the  hind  was  made  by  defendant  March  24, 
ISOO,  without  any  notice  to  plaintiff,  who  had 
been  engaged  (according  to  his  testimony)  by 
defendant  about  January  8tb  of  that  year. 
We  do  not  consider  that  the  intervening  time 
can  be  held,  as  a  matter  of  law,  to  be  unrea- 
sonable. In  the  circumstances  of  this  case. 
It  was  at  least  a  question  of  fact  whether  or 
not  it  was  unreasonable.  One  settled  proposi- 
tion of  the  law  of  brokerage  is  that  where 
the  owner  of  such  property,  who  has  placed 
it  in  charge  of  a  real  estate  broker  for  sale, 
sells  a  large  part  thereof  to  a  purchaser  in- 
troduced to  blm  through  the  broker's  agency, 
and  thereby  renders  the  agreement  on  the 
part  of  the  broker  impossible  of  performance, 
after  he  has  given  valuable  time  and  services 
to  the  subject  he  becomes  liable  to  the  brok- 
er, in  the  absence  of  special  terms  of  employ- 
ment for  reasonable  compensation  for  the 
services  which  have  been  actually  rendered 
by  the  broker,  when  such  sale  has  been  made 
by  the  principal  before  a  reasonable  time  has 
elapsed  to  execute  the  undertaking  of  the 
broker  in  the  premises.  Olover  v.  Henderson, 
120  Ma  367,  26  S.  W.  176,  41  Am.  St  Rep. 
695. 

3.  It  is  established  law  hi  this  state  that 
the  act  of  the  principal  cannot  deprive  the 
broker  of  his  right  to  compensati<m  by  taking 
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out  of  Us  hands  the  negotiations  with  a  pur- 
chaser Introduced  hy  the  broker,  when  the 
purchaser  Is  willing  to  buy  on  the  terms  of 
the  principal's  offer  through  the  broker,  even 
though  the  final  sale  by  the  principal  is  on 
«ther  terms.  Bailey  r.  Chapman,  41  Mo.  536; 
Carpenter  t.  Rynders,  52  Mo.  278.  There 
was  some  testimony  before  the  Jury  in  this 
case  from  which  it  might  be  inferred  that 
the  purchaser  would  have  bought  the  entire 
tract  if  it  had  been  found  to  contain  the  kind 
and  amount  of  timber  which  defendant  stat- 
«d  it  contained  when  plaintiff  accepted  the 
engagement  to  act  as  broker  in  effecting  a 
sale.  Ther^  is  some  contradiction  on  that  Is- 
Bue,  but  thAt  did  not  deprive  plaintiff  of  the 
right  to  hart  the  Jury  determine  the  fact 

4.  If,  on  ^he  showing  which  plaintiff  made 
of  facts  aUiged,  he  was  entitled  to  recova 
only  the  re^isonable  value  of  his  services,  the 
.circumstance  that  his  petition  asked  a  specific 
amount  of  compensation  as  agreed  commis- 
«ion8  would  not  preclude  his  recovery  on  the 
other  theory  we  have  Just  mentioned.  Trust 
■Co.  V.  Bambrick,  14»  Mo.  560,  61  S.  W.  706; 
Sussdorff  T.  Schmidt,  55  N.  Y.  319. 

B.  It  wiU  not,  however,  be  necessary  to  out- 
line the  measure  of  plaintiff's  compensation 
at  this  time.  The  testimony  on  another  trial 
may  give  new  light  as  to  the  rule  of  damages 
applicable,  or  the  pleadings  may  possibly  be 
Amended  in  that  particular.  As  was  said  in 
a  case  resembling  this  in  some  respects 
XGreen  v.  Cole,  103  Mo.  70,  15  S.  W.  317). 
"It  will  be  time  enough  to  say  what  the  meas- 
ure of  damages  is,  when  the  facts  of  the  case 
iire  all  disclosed,  and  the  trial  court  has  ruled 
upon  that  subject"  Page  78,  103  Mo.,  and 
page  319,  15  S.  W. 

The  learned  trial  Judge  saw  fit  to  grant  a 
new  trial,  and  the  only  question  now  to  de- 
termine Is  whether  or  not  the  evidence  sub- 
mitted by  plaintiff  excludes  the  possibility  of 
any  recovery  whatever.  Otherwise  the  learn- 
ed trial  Judge  was  not  guilty  of  reversible 
«rror  in  bis  ruling.  We  hold  that  It  does  not 
«xclude  that  possibility. 

The  order  directing  a  new  trial  Is  affirmed. 

BLAND,  P.  3.,  and  GOODB,  J.,  concur. 


TBUSTBES  OF  CHRISTIAN  UNIVERSITY 

V.  HOFFMAN, 

<Conrt  of  Appeals  at  St.  Loois,  Mo.    June  24, 

1902.) 

SUBSCRIPTION— CONSIDERATION— PAROL  BVI- 
DBNCHl— REBUTTAL  —  INSTRUCTIONS  —  NEW 
TRIAL— APPEAL  —  COSTS  —  PREJUDICIAL  ER- 
ROR. 

1.  A  written  promise  to  pay  at  a  tutore  date 
*  sum  of  money  to  the  trustees  of  an  educa- 
tional institatioD,  wliich  the  trustees  rely  upon 
by  incun-iug  obligationg  and  expense  on  the 
faith  thereof,  becomes  thereby  binding,  and 
-•npported  by  a  valuable  consideration. 

2.  The  instrument  described  in  the  first  head- 
note  is  held  to  import  a  cousideration  under 
Missonri  law  (Rev.  St.  1899,  g  891),  which  ap- 
plies equally  to  negotiable  and  nonnegotiabie 
promises  to  pay. 


3.  As  between  immediate  parties,  fallare  or 
want  of  consideration  may  be  shown  to  de- 
feat a  promissory  note)  but  that  rule  doo^not 
sanction  oral  evidence  of  a  condition  contra- 
dicting the  terms  of  the  instrument  in  other  re- 
spects than  the  consideration. 

4.  An  instrument  of  writing  promising  abso- 
lutely to  pay  a  certain  sum  of  money  cannot  b« 
defeated  by  oral  evidence  to  the  effect  that  the 
amount  promised  was  to  be  paid  only  on  con- 
dition that  an  endowment  fund  of  $50,000  wu 
raised  before  a  certain  date. 

5.  It  was  not  error  to  admit  testimony  in  re- 
buttal tending  to  disprove  defendant's  evidence^ 
although  that  evidence  may  have  been  admit- 
ted on  an  erroneous  theory. 

6.  A  refused  request  for  an  instruction  con- 
tained the  word  "plaintiff"  in  place  ot  the  in- 
tended word  "defendant."  The  court  discusses 
cases  where  such  error  was  disregarded,  bat 
holds  it  immaterial  where  the  request  wu 
properly  refused  on  other  grounds. 

7.  In  civil  actions  it  is  not  error  to  deny  a 
request  for  an  instruction  unless  the  latter  is 
correct  in  all  respects. 

8.  An  assignment  of  error  in  the  motion  for 
new  trial  "that  the  verdict  was  wholly  unwar- 
ranted by  the  testimony"  is  a  sufficient  objec- 
tion to  the  excessive  amount  of  the  verdict,  and 
raises  that  question  for  review  on  appeal. 

9.  Where  a  finding  in  an  action  on  contract 
is  in  excess  of  the  amount  claimed  in  the  peti- 
tion, the  error  may  be  corrected  in  the  appel- 
late court  by  remittitur,  even  if  the  point  has 
not  been  raised  in  the  trial  court. 

10.  Where  an  excessive  verdict  is  corrected  by 
remittitur  in  the  appellate  court,  the  costs  of 
appeal  should  be  taxed  against  respondent 

11.  Error  is  presumed  to  be  prejudicial  unless 
demonstrated  to  be  harmless. 

12.  Parties  are  bound  in  an  appellate  court  b; 
the  positions  voluntarily  assumed  by  them  in 
the  trial  court 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Marion  county; 
David  H.  Eby,  Judge. 

Action  by  the  trustees  of  Christian  Universi- 
ty against  G.  A.  Hoffman.  Judgment  for 
plaintiffs.     Defendant  appeals.    Modified. 

Mahan  &  Boy,  for  appellant.  Clay  & 
Olahn,  for  respondents. 

BARCLAY,  J.  Plaintiffs  are  the  tnwteeg 
of  Christian  University,  an  educational  insti- 
tution located  at  Canton,  Mo.,  and  a  corpora- 
tion. The  action  Is  upon  an  instrument  of 
writing,  which  we  shall  call  a  "note,"  with- 
out any  critical  Inquiry  into  Its  proper  dassl- 
flcation.  It  is  as.  follows:  "1,000.00.  St 
Louis,  Mo.,  June  2,  1891.  This  is  to  certify 
that  I  have  promised  one  thousand  dollars  to 
the  board  of  trustees  of  Christian  Univeidt;, 
to  be  added  to  the  permanent  endowment 
fund,  on  the  following  conditions:  That  no 
part  of  this  amount  is  to  be  dne  until  fonr 
years  from  date,  when  $200  will  be  due,  and 
$200  annually  after  that  date.  Also  this  prom- 
ise is  without  interest  until  three  years  from 
date  (in  1894).  It  shall  become  Interest-bear- 
ing June  2,  1894,  at  the  rate  of  6  per  cent 
per  annum.  G.  A.  Hoffman."  Defendanfi 
answer  admits  the  execution  of  the  histro- 
ment;  pleads  that  It  was  "wholly  witboat 
consideration,"  and  made  npon  an  express 
understanding  that  the  sums  mentioned  Qiere- 
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In  were  not  to  be  given  unless  the  permanoit 
«ndowment  fond  of  Christian  University  (the 
real  plaintiff)  shonld  amount  to  $60,000  on  or 
before  June  2,  1884,  and  that  said  fund  never 
reached  that  snm.  The  reply  of  plaintiffs 
denied  the  new  matter  of  the  answer.  The 
cause  then  came  on  for  trial  before  Judge 
£b7,  a  jury  having  been  duly  waived.  Plaln- 
tiffi  bitrodnced  the  note  In  evidence,  together 
with  proof  of  demand  of  the  several  install- 
ments as  they  became  dne  by  the  terms  of  the 
paper.  The  defendant's  testimony  tended  to 
abow  that  be  executed  the  Instrument  at  the 
.request  of  a  representative  of  plaintiffs  em- 
ployed to  solicit  sobscrlptlons  to  the  endow- 
ment fund  of  plaintiffs,  and  that  it  was  upon 
the  oral  condition  that  the  endowment  fun^, 
of  which  this  subscription  was  to  be  a  part, 
shonld  reach  $50,000  within  three  years  from 
the  date  of  defendant's  promise.  Plaintiffs 
objected  and  excepted  to  the  reception  of  the 
testimony  bearing  upon  the  said  condition  an- 
nexed to  the  instrument,  but  the  court  admit- 
ted the  testimony  nevertheless.  Defendant's 
evidence  further  went  to  show  that  the  en- 
dowment fund  never  reachd  the  sum  of  $50,- 
000.  It  was  far  below  that  sum  at  the  last 
date  of  its  estimate  mentioned  by  any  of  the 
witnesses  at  the  trlaL  In  rebuttal  there  was 
considerable  uncontradicted  evidence  to  show 
that  the  board  of  trustees  of  the  university 
made  obligations  and  expended  money  for 
the  Improvement  and  repair  of  Its  property, 
employed  teachers,  and  conducted  their  Insti- 
tution continuously  during  the  scholastic 
m<  nths  from  June,  1891,  to  the  time  of  the 
trial.  In  reliance  upon  defendant's  note  afore- 
said and  others  similar  thereto.  There  was 
further  evidence  on  the  part  of  plaintiffs  tend- 
ing to  show  that  In  July,  1886,  defendant  made 
a  new  promise  corroborating  that  contained 
in  the  paper  sued  upon,  and  that  he  at  that 
time  made  no  claim  of  or  allusion  to  any  con- 
ditional promise  whatsoever.  Defendant  re- 
Jotaied  by  a  denial  of  the  statements  as  to  the 
new  promise.  The  foregoing  outline  of  testi- 
mony Is  sufficient  for  the  purpose  of  this  re- 
view. No  declarations  of  law  were  given. 
One  was  refused  as  asked  by  defendant  Its 
language  will  be  quoted  further  along,  In  con- 
nection with  the  ruling  upon  It  The  learned 
trial  judge  found  for  the  plaintiffs  In  the  snm 
of  $1,477.34.  Defendant  moved  for  a  new 
trial,  bat  It  was  denied.  He  duly  saved  ex- 
ceptions, and  broaght  the  case  by  appeal  to 
this  conrt 

1.  The  note  which  forms  the  foundation  of 
this  case  imports  a  consideration  under  the 
following  section  of  the  statute  law  of  Ml»- 
sonri:  "All  instruments  of  writing  made  and 
signed  by  any  person  or  his  agent,  whereby 
he  Shan  promise  to  pay  to  any  other,  or  his 
order,  or  onto  bearer,  any  sum  of  money  or 
property  tberein  mentioned,  sball  Import  ■ 
consideration,  and  be  due  and  payable  as 
therebi  specified."  Rev.  St  1890,  {  884.  The 
foregoing  provision  of  onr  law  applies  equally 
to  negotlalite  and  nonnegotlable  promises  to 


pay.  Spears  t.  Bond,  79  Mo.  467.  An  In- 
strument quite  similar  to  the  one  here  in  suit 
was  before  the  supreme  court  in  Caples  ▼. 
Branham,  20  Mo.  244,  04  Am.  Dec.  183.  It 
was  held  that  the  paper  which  In  that  case 
expressed  an  agreement  to  pay  a  certain 
amount  for  the  purpose  of  purchasing  grounds 
and  buildings  for  high  schools,  etc.,  imported 
a  consideration.  But  apart  from  the  Inference 
of  law  arising  under  the  above-mentioned 
statute.  It  has  been  held  that  where  such  • 
promise  as  that  under  review  has  been  made 
to  an  institution  like  that  of  the  plaUitlffs, 
and,  before  the  promise  Is  withdrawn,  obli- 
gations have  been  created  or  expenses  Incur- 
red by  the  promisee  upon  the  faith  of  the 
promise,  these  facts  furnish  a  consideration  to 
support  the  original  agreement,  although  In 
the  first  instance  It  may  have  partaken  some- 
what of  the  nature  of  a  gift  Koch  v.  Lay, 
38  Mo.  147;  Pitt  v.  GenUe,  49  Mo.  74;  Oorrl- 
gan  V.  Detsch,  61  Mo.  280;  School  Dlst  v. 
Sheldley,  138  Mo.  672,  40  S.  W.  656,  87  L. 
K.  A.  406,  CO  Am.  St  Rep.  576.  We  shall  not 
enter  upon  a  discussion  of  the  principles  on 
which  that  conclusion  rests.  They  have  been 
declared  with  such  distinctness  by  the  su- 
preme court  that  we  consider  ourselves  con- 
cluded by  those  rulings  as  binding  authority 
hi  this  court  Const.  Amend.  1884,  }  6.  The 
courts  of  appeals  have  followed  those  rulings, 
and  they  cannot  be  successfully  questioned  at 
this  time,  as  part  of  the  law  of  MiRsourl. 
Association  v.  Sharp's  Ex'r  (St  L.)  6  Mo. 
App.  150;  James  v.  dough  (St  L.)  25  Mo. 
App.  147;  Swain  t.  HIU  (K.  O.)  80  Mo.  App. 
436. 

2.  In  oar  view,  the  learned  trial  Judge  was 
In  error  In  admitting  the  evidence  by  which 
It  was  sought  to  attach  the  condition  afore- 
said to  the  defendant's  promise  to  i)ay,  con- 
tained In  the  Instrument  sued  npon.  It  la 
not  competent  to  contradict  the  promise 
which  a  note  contains  by  evidence  annexing 
a  condition  other  than  one  which  relates  to 
the  consideration  thereof,  In  the  absence  of 
fraud.  A  failure  or  want  of  consideration 
may  be  shown  under  the  Missouri  law  (Rev. 
St  1889,  i  64S).  Where  such  defect  of  con- 
sideration appears.  It  of  course,  destroys  the 
obligation  or  promise  to  pay  which  the  note 
contains.  But  testimony  of  a  want  of  con- 
sideration Is  quite  different  In  legal  effect 
from  proof  which  undertakes  to  defeat  such 
an  Instrument  by  some  agreement  In  conflict 
with  its  other  terms.  The  latter  testimony  is 
not  competent  of  Itself,  nor  Is  evidence  te 
show  a  condition  (In  the  nature  of  a  defea- 
sance) not  expressed  In  the  instrument  ad- 
missible to  defeat  Its  purpose.  Jones  v.  Jeff- 
ries, 17  Mo.  577;  Smith's  Adm'rs  v.  Thomas, 
20  Mo.  307;  Massmann  v.  Holscher,  W  Mo. 
87;  Rodney  ▼.  Wilson,  67  Mo.  123,  29  Am. 
Rep.  489. 

8.  The  defendant  complains  of  the  refusal 
of  the  following  instruction:  "The  court  de- 
clares the  law  to  be  that  If  It  was  agreed  be- 
tween the  defendant  and  one  J.  !<;>  Hoffman, 
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as  the  soliclthig  agent  ot  the  plaintiff,  that 
the  defendant's  subscription  of  one  thousand 
dollars  was  on  condition  that  the  endowment 
fund  of  plaintiff  should  be  raised  to  a  total 
of  ^0,000  on  or  before  the  2d  day  of  June, 
1894,  then  the  finding  should  be  for  the  plain- 
tiff." By  a  singular  accident,  this  refused  re- 
quest contains  precisely  the  rule  of  law  which 
we  hare  Just  declared  to  be  correct;  but  it 
was  not,  by  any  means,  designed  to  convey 
that  Idea.  The  word  "plaintiff"  at  the  close, 
we  do  not  doubt,  was  Intended  to  read  "de- 
fendant," which  puts  quite  a  different  phase 
upon  the  law  declared  in  the  Instruction.  It 
has  been  held  several  times  that  an  obvious 
mistake  In  the  use  of  the  word  "plaintifF' 
and  "defendant"  In  an  Instruction  which  the 
court  gave  to  the  jury  will  furnish  no  ground 
for  reversal,  where  the  proper  reading  of 
those  words  can  be  readily  discerned,  or  (to 
put  the  matter  In  another  form)  where  the 
mistake  is  so  evidently  clerical  as  to  permit 
no  possibility  of  error  on  the  part  of  the  ordi- 
nary reader.  Shortel  t.  City  of  St  Joseph, 
104  Mo.  114,  16  8.  W.  897,  24  Am.  St  Rep. 
317;  Bank  v.  Goldsoll  (St  L.)  8  Mo.  App. 
696;  Lin  v.  Raih-oad  Co.  (St  L.)  10  Mo.  App. 
134;  Suttle  v.  Aloe  (St  L.)  39  Mo.  App.  38. 
But  It  has  been  also  held  that  where  a  mis- 
take in  the  use  of  the  words  "plaintiff"  and 
"defendant"  has  occurred  in  an  Instruction, 
in  circumstances  which  make  it  questionable 
whether  or  not  the  Jury  would  correctly  In- 
terpret the  court's  langnage,  the  error  is  fatal 
to  the  Judgment  Stegman  v.  Berryhill,  72 
Mo.  307.  This  last  ruling  accords  with  the 
generally  accepted  proposition  that  error  la 
presumed  to  be  prejudicial  unless  demonstrat- 
ed to  be  harmless.  We  have  not  however, 
been  able  to  find  any  civil  case  in  which  the 
court  was  held  obliged  to  correct  a  request 
for  an  Instruction  by  substituting  the  word 
"plalntlfT'  for  "defendant,"  or  the  latter  for 
the  former.  The  general  rule  in  civil  actions 
is  that  it  is  not  error  to  deny  a  request  for 
an  Instruction  unless  it  la  correct  In  all  re- 
spects. This  question  might,  perhaps,  be 
more  serious,  were  It  not  so  clearly  to  be 
seen  that  the  instruction  woulil  not  be  good 
even  If  the  proper  word,  "defendant,"  appear- 
ed in  it  instead  of  "plaintiff,"  at  the  close. 
The  remarks  which  we  have  made  in  the 
paragraph  preceding  this  one  Indicate  our 
views  of  the  law  upon  this  topic,  and  sustain 
the  ruling  of  the  trial  court  in  refusing  the 
request  even  with  the  correction  suggested 
by  the  defendant  So  it  Is  not  needful  to  fur- 
ther pursue  the  Inquiry  into  the  duty  of  the 
trial  court  concerning  the  clerical  error  In  the 
defendant's  refused  request 

4.  Error  Is  assigned  on  the  admission  of 
testimony  for  plaintiffs  In  rebuttal  concern- 
ing a  renewed  promise  of  payment  by  de- 
fendant In  1806,  already  described.  That  evi- 
dence had  a  tendency  to  contradict  the  asser- 
tion of  defendant  to  the  effect  that  his  orig- 
inal agreement  was  conditional  and  not  abso- 
lute.   The  pleadings,  as  they  stood,  were  sulll- 


doit  to  warrant  the  admission  of  that  Item  of 
rebuttal  evidence.  There  was  no  error  In  the 
ruling,  on  the  theory  on  which  the  learned 
circuit  judge  tried  the  case.  Had  he  not 
found  for  plaintiffs,  and  thereby  denied  as  a 
fact  the  alleged  condition  sought  to  be  an- 
nexed to  the  note,  the  admission  of  defend- 
ant's evidence  along  that  course  might  have 
been  seriously  questioned.  But  d^endant 
opened  that  line  of  Inquiry,  and  on  appeal  be 
cannot  successfully  assign  error  upon  the  trial 
court's  pursuing  that  line  to  the  end  of  the 
case.  Parties  are  bound  In  an  appellate 
court  by  the  positions  voluntarily  assumed  by 
them  in  the  trial  court 

6.  Defendant  further  complains  that  the 
findings  of  the  court  are  excessive.  The  peti- 
tion Is  shaped  Into  five  several  counts  or 
causes  of  action,  each  founded  on  one  of  the 
Installments  mentioned  in  the  note,  beginning 
with  the  one  payable  June  2,  1896.  The  find- 
ings are  on  the  first  count  for  $358,  on  the 
second  count  for  $326.62,  on  the  third  count 
for  $283.60,  on  the  fourth  count  for  $268.16, 
and  on  the  fifth  count  for  $240.97;  total,  $1,- 
477.34.  It  Is  claimed  by  appeUant  that  the 
findings  aforesaid  are  excessive  to  the  follow- 
ing amounts:  On  the  first  count,  $22.62;  on 
the  second  count,  $18.80;  on  the  third  count 
$8.20;  on  the  fourth  count  $4.72;  and  on  the 
fifth  count  $1.60.  Respondents  confess  that 
some  of  the  findings  are  excessive,  and  ask  to 
be  allowed  to  remit  the  excess.  They  do  not 
precisely  agree,  however,  to  the  figures  pro- 
posed by  appellant;  but  we  consider  them  as 
favorable  to  the  respondents  as  a  proper  con- 
struction of  the  note  will  permit  ao  we  adopt 
them.  The  court  will  allow  a  remittitur  to 
be  entered  on  each  of  the  counts  to  eliminate 
the  surplus,  so  that  the  several  findings  shall 
stand  as  follows:  On  the  first  count  $335.38; 
on  the  second  count,  $307.82;  on  the  third 
count,  $274.40;  on  the  fourth  count,  $263.43; 
on  the  fifth  count  $239.37;  total  amount,  $!,• 
420.40.  It  has  been  recentiy  held  by  tiie  See- 
ond  division  of  the  supreme  court  that  a  mo- 
tion for  new  trial  which  assigns  the  ground 
that  "the  verdict  was  wholly  unwarranted 
by  the  testimony"  amounts  to  an  objection 
that  there  ia  an  excessive  verdict;  and  that 
such  an  assignment  of  error  sufflcientiy  raises 
tliat  question  for  review.  McCloskey  v. 
Publishing  Co.,  163  Mo.  31.  63  S.  W.  99. 
That  ruling  was  made  In  an  action  based  on 
tort  but  the  reason  for  Its  application  Is 
stronger  in  an  action  on  contract  whve  the 
evidence  of  amount  rests  on  an  Instrument  of 
writing  alone.  It  has  been  held  further  that 
where  no  point  of  an  excessive  recovery  has 
been  made  In  the  circuit  court  but  a  finding 
or  verdict  has  been  rendered  for  a  larger 
amount  than  Is  claimed  In  the  petition,  an 
appellate  court  wUl  compel  a  remittitur  ol 
the  excess,  under  penalty  of  reversal,  and  re- 
quire the  respondent  to  pay  the  costs  of  ap- 
,  peaL  Miller  v.  Hardin,  M  Mo.  546;  Bank  t. 
Allen,  68  Ma  476.  The  penalty  of  costs  has 
not  always  been  imposed.    Atwood  T.  Glliet- 
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plei  4  Mo.  423;  Johnston  v.  Morrow,  60  Mo. 
339.  But  more  recent  cases  seem  to  require 
It  Clark  T.  Bnllock,  65  Mo.  635;  Peck  y. 
Cliflders,  73  Mo.  484.  The  law  of  other  states 
on  this  topic  does  not  concern  ns  at  present. 
According  to  Missouri  precedents  ahready  cit- 
ed, It  Is  settled  law  that  errors  of  the  kind 
in  question  ba«,  ascrlbable  merely  to  mis- 
calculation In  an  action  on  contract,  may  be 
corrected  by  a  remittitur  on  appeal,  where 
the  record  affords  the  materials  for  correc- 
tion, as  a  clear  matter  of  mathematics.  Bo 
we  shaO  aflSrm  the  Judgment,  as  of  Septem- 
ber 16,  1901,  for  the  amount  remaining  after 
the  redaction  of  the  findings  as  aforesaid 
($1,420.40),  if  respondents  withhi  10  days  file 
a  consent  to  such  reduction.  Under  some  of 
the  foregoing  Missouri  decisions,  we  further 
adjudge  that  respondents  pay  the  costs  of  this 
appeal. 

As  modified,  the  Judgment  will  be  afllrmed 
at  the  costs  of  the  respondents;  but.  If  the 
remittitur  be  not  filed,  the  Judgment  will  be 
reversed,  and  the  cause  remanded. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 

The  remittitur  was  entered  as  directed. 


SPSINGFIEILD  GROCER  CO.   at  al.  t. 

WALTON. 

(Conrt  of  Appeals  at  St.  Louis,  Mo.    Jnne  24, 

1902.) 

APPEAI^-EXCBPnONS  TO  ADMINISTRATOR'S 
ACCOUNT  —  PAYMENT  OP  CLAIMS  —  CREDITS 
TO   ADMINISTRATOR-COMMISSIONS. 

1.  An  appeal  from  a  Judgment  on  exceptions 
to  an  administrator's  final  settlement  extends 
to  both  law  and  facts. 

2.  Under  the  Missonrl  probate  law,  all  al- 
lowed claims  of  one  dags  are  equally  entitled 
to  proportionate  payment.  It  the  administra- 
tor pays  on  any  one  claim  more  than  its  due 
proportion,  without  an  order  of  the  court,  he 
mast  make  good  to  the  estate  the  excestiTO 
payment. 

3.  Where  an  administrator  has  not  been  or- 
dered by  the  court  to  take  charge  of  the  real 
estate  of  a  deceased,  he  cannot  take  credit  for 
the  expense  for  surTeyiug  a  line  between  the 
property  of  the  deceased  and  that  of  an  ad- 
joiuing  proprietor,  and  the  approval  of  such 
an  item  in  an  annual  settlement  will  not  pre- 
vent its  rejection  on  a  final  settlement. 

4.  Interest  paid  by  an  administrator  upon  an 
incumbrance  ou  the  real  estate  of  the  deceased 
withont  an  order  of  the  probate  court,  where 
the  eqnity  of  redemption  is  afterwards  lost  by 
foreclosure  is  not  a  proper  item  of  credit  in 
favor  of  the  administrator.  An  order  for  the 
Bale  of  the  equity  of  redemption  to  pay  debts  of 
the  estate  does  not  of  itself  warrant  the  pay- 
ment of  such  Interest;  but,  it  it  redounds  to 
the  benefit  of  the  estate,  the  administrator  will 
be  required  to  Kive  the  estate  that  benefit.  If 
it  entails  loss,  the  administrator  must  bear  the 
toss. 

5.  The  last-stated  rule  is  applicable  to  the 
acconnts  of  trustees  generally  who  exceed  their 
aothority. 

6.  A  snbsequoit  ex  parte  order  of  approval 
of  an  improper  payment  of  interest  on  incum- 
brances will  not  prevent  the  probate  conrt  from 
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charging  to  the  administrator,  on  final  settle- 
ment, the  loss  occasioned  by  snch  payment. 

7.  Aj>  administrator  may  not  lawfully  pay  de> 
mauds  on  debts  of  a  decedent,  without  an  al- 
lowance by  the  probate  court,  under  section 
224,  Rev.  St.  1800.  The  change  hi  that  sec- 
tion is  noted  since  the  decision  in  Jacobs  t. 
Jacobs,  12  S.  W.  457,  00  Mo.  427,  rendered  no- 
der  section  230,  Rev.  St  1879. 

8.  A  change  in  the  text  of  a  statute  implies 
an  intent  to  alter  the  law  formerly  expressed 
therein.  The  history  of  a  law  is  an  important 
factor  in  construing  its  final  meaaing. 

9.  Allowances  approved  in  an  annual  settle- 
ment are  subject  to  review  upon  the  final  set- 
tlement of  an  administrator  at  the  instance  of 
any  Interested  party. 

10.  An  administrator  Is  only  entitled  to  com- 
missions upon  disbursements  which  are  finally 
approved  by  the  court. 

11.  It  devolves  on  appellant  to  show  error  af- 
firmatively. In  the  absence  of  that  showing, 
it  is  assumed  that  rulings  of  the  trial  court 
are  correct. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court;  Webster  cotmty; 
Argus  Cox,  Judge. 

Action  by  the  Springfield  Grocer  Company 
and  others  against  William  E.  Walton,  ad- 
ministrator. Judgment  for  plalntifTs,  and  de- 
fendant appeals.    Afllrmed. 

Dickey  &  McDowel,  for  appellant  Sebree 
&  Farrlngton,  for  respondents. 


BARCLAY,  J.  This  la  an  appeal  from  a 
Judgment  in  the  circuit  court  upon  excep- 
tions to  a  final  settlement  by  defendant 
as  administrator  of  Samuel  W.  Walton,  de- 
ceased. The  proceeding  originated  in  the 
probate  court  where  plalntlfls  filed  54  ex- 
ceptions to  said  settlement  They  were  fully 
heard  in  that  court,  and  a  Judgment  reached. 
The  defendant  appealed  to  the  circuit  court, 
where  a  trial  anew  took  place.  The  result  of 
the  trial  was  that  a  number  of  the  exceptions 
were  sustained,  and  some  were  not  Both 
parties  appealed  to  this  court,  but  the  appeal 
of  the  plaintiffs  was  not  followed  up.  It  has 
been  abandoned,  and  is  ordered  dismissed. 
The  appeal  of  the  defendant  administrator 
remains.  We  shall  state  the  facts  along  with 
our  rulings  on  the  points  of  law  raised  con- 
cerning them.  In  view  of  the  conclusion  we 
have  reached.  It  will  not  be  necessary  to  in- 
cumber the  official  report  with  the  particulars 
of  the  accounting. 

1.  At  the  outset  we  agree  with  the  con- 
tention of  appellant  that  the  cause  is  to  be 
heard  here  upon  the  law  and  the  facts.  The 
scope  of  review  on  an  appeal  froia  a  circuit 
Judgment  on  exceptions  to  the  final  settle- 
ment of  an  administrator  InvolTes  an  investi- 
gation of  the  correctness  of  the  Judgment, 
both  as  to  the  facts  and  the  law  applicable 
thereto.  This  appears  to  us  the  rule  of  pro- 
cedure either  declared  or  assumed  in  recent 
precedents  which  deal  with  this  subject  In 
re  Danfortb's  Estate  (St  L.)  66  Mo.  App. 
586;  Clark  v.  Bettelhelm,  144  Mo.  258,  46 
S.  W.  186.  We  accordingly  state  the  prin- 
ciples of  law  which  we  regard  as  governing 
the  facts  disclosed  by  the  recor^  before  n& 
igitizedbyV  <. 
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2.  One  group  of  exceptions  to  the  final  set- 
tlement consists  of  credits  claimed  by  the 
administrator  for  Items  duly  allowed  by  tbe 
probate  court  as  flftta-class  claims,  which  he 
prematurely  paid.  It  api)ears  that  the  estate 
cannot  pay  In  full  all  allowances  in  that 
class,  so  the  trial  court  gave  credit  to  the 
administrator  on  those  Items  for  such 
amounts  only  as  they  would  respectively  be 
entitled  to  receive  upon  a  ratable  distribution 
of  the  fund  applicable  to  all  demands  allowed 
in  that  class.  This  wag  undoubtedly  correct 
The  law  of  cm-  state  is  explicit  in  declaring 
that,  if  the  funds  of  the  estate  are  "not  suf- 
flcient  to  pay  the  whole  of  any  one  class, 
such  demands  shall  be  paid  in  proportion  to 
their  amounts."  Rev.  St  1899,  i  210.  If  the 
administrator  pays  on  his  own  motion  upon 
any  demand  a  greater  sum  than  it  is  permit- 
ted to  receive  under  the  rule  Just  quoted,  he 
must  accotmt  to  the  estate  for  the  excessive 
payment,  as  the  trial  court  in  this  case  re- 
quired him  to  do. 

8w  Another  claim  of  the  administrator  is 
for  a  group  of  credits  for  Items  of  small  de- 
mands against  the  estate  which  had  never 
been  allowed,  bnt  which  he  paid  and  took 
credit  for  In  one  of  bis  annual  settleflients. 
To  support  this  claim  the  learned  counsel  for 
the  administrator  rely  on  the  argument  that 
those  demands  were  just  and  valid.  It  la 
insisted  that  these  credits  are  fully  sanction- 
ed by  the  decision  in  Jacobs  t.  Jacobs,  99 
Mo.  427,  12  S.  W.  457.  That  decision  was 
founded  upon  a  section  of  the  law  of  admin- 
istration which  applied  to  the  case  then  in 
hand  in  the  following  terms:  "Sec.  230. 
Upon  every  settlement  the  executor  or  ad- 
ministrator shall  show  that  every  claim  for 
'Which  disbursements  have  been  made  has 
been  allowed  by  the  coiurt,  according  to  law, 
or  Bhall  produce  tuch  proof  of  the  demand  at 
tBOutd  enabU  the  elaimant  to  recover  t'n  a 
tuit  (U  law."  Bev.  St  1879,  §  230.  We  have 
marked  by  italics  that  part  of  the  section 
which  was  eliminated  at  the  revision  of  1888, 
when  the  section  was  changed  into  the  form 
in  which  it  now  appears  as  section  224,  Rev, 
St  .1899,  same  as  section  223,  Rev.  St  1889. 
The  law  as  It  stood  in  the  revision  of  1879 
was  of  ancient  origin  in  Missouri.  In  sub- 
stantially the  same  terms  it  had  been  In 
force  since  1822  (1  Terr.  Laws  Mo.  p.  929,  { 
88;  1  Rev.  Laws  1825,  p.  117,  i  60;  Rev.  St 
1835,  p.  58,  I  10).  When  we  notice  the  na- 
ture of  the  change,  we  are  bound  to  infer 
that  the  legislature  meant  to  alter  decidedly 
the  practice  which  had  grown  up  under  the 
prior  law,  and  which  the  administrator  In 
this  case  followed.  In  arriving  at  the  true 
intent  of  an  existing  law.  It  is  at  least  prop- 
er. If  not.  Indeed,  imperative,  to  observe  the 
older  law  from  which  it  was  evolved,  and 
to  give  snch  effect  to  changes  as  may  seem 
to  have  been  designed  thereby.  The  legisla- 
tive history  of  a  statute  is  often  (as  in  this 
Instance)  a  helpful  guide  to  the  true  meaning 
o(  the  enactment  as  It  last  appearsb    The 


alteration  of  the  law  hi  question  was  intended 
to  make  the  allowance  by  the  court  an  m- 
sential  prerequisite  to  the  payment  of  all 
ordinary  demands  against  an  estate.  The 
case  of  Jacobs  v.  Jacobs,  99  Mo.  427,  12  S. 
W.  457,  is  not  applicable  to  the  statute  aa  it 
now  reads,  by  which  the  case  at  bar  moat 
be  governed.  The  credits  claimed,  therefore^ 
could  not  properly  be  allowed  to  the  adndn- 
istrator  where  any  interested  party  excepta 
or  objects  thereto  on  final  settlement  as  sev- 
eral creditors  have  done  in  this  case.  The 
credits  accorded  to  the  administrator  for 
these  items  in  one  of  the  annual  settlementa 
were  subject  to  review  on  the  final  account- 
ing. The  trial  court  was  right  in  refusing 
to  approve  those  items  of  credit,  under  the 
existing  law. 

4.  Credit  is  asked  by  the  administrator  for 
items  covering  part  of  the  expense  of  sur- 
veying a  line  between  land  owned  by  the  de- 
ceased, Mr.  Walton,  in  his  lifetime,  and  that 
of  an  adjoining  proprietor.  The  trial  court 
finally  refused  the  credit,  on  the  ground  that 
the  administrator  had  never  been  ordered  to 
take  charge  of  the  real  property  of  the  de- 
ceased, and  had  never  been  ordered  to  have 
the  survey  made.  The  Items,  however,  bad 
been  Included  in  one  of  the  annual  settle- 
ments, which  the  probate  court  approved. 
But  these  facts  do  not  improve  the  standing 
of  the  items,  In  view  of  the  total  absence  of 
either  of  the  orders  of  the  probate  court  above 
mentioned,  the  positive  language  of  the  atat- 
nte,  and  the  equally  positive  decisions  conatro- 
Ing  It  Rev.  St  1880,  S  130;  Lake  t.  Meier, 
42  Mo.  389;  Hall  v.  Bank,  145  Mo.  418,  46 
S.  W.  1000.  The  defendant  cannot  snpiMrt 
the  items  by  invoking  the  probate  order  for 
the  sale  of  the  decedent's  lands  to  pay  debts. 
That  order  we  cannot  assume  to  have  been 
made  prior  to  March  2S,  1896,— the  date  when 
defendant's  petition  therefor  was  filed.  Ehrea 
if  the  order  for  sale  amounted  to  an  order 
to  the  administrator  to*  take  charge  of  the 
land,  there  is  nothing  in  this  record  to  show 
that  the  items  of  expense  of  surveyhig,  for 
which  credit  Is  claimed  by  defendant  wen 
incuiTed  before  or  after  the  order  for  the 
sale  of  the  land.  If  they  were  Incurred  be- 
fore that  order,  the  trial  court  was  unquea- 
tionably  right  in  Its  ruling.  Here  we  mnat 
apply  the  familiar  rule  that  it  devolves  on 
appellant  to  show  error  affirmatively.  In  the 
absence  of  that  showing,  we  should  assume 
that  the  ruling  of  the  chrcuit  court  was  cor- 
rect 

5.  The  credit  claimed  by  the  admhiistrator 
for  Interest  paid  on  an  incumbrance  impress- 
ed upon  the  realty  by  deceased  during  his  life 
was  likewise  disallowed  for  want  of  requisite 
orders  to  support  such  a  payment  Our  stat- 
ute deals  with  this  topic,  as  shown  by  the 
terms  of  section  143,  Rev.  St  1899.  Tixe  pro- 
bate court  must  apply  its  Judgment  to  dete^ 
mine  that  steps  to  redeem  incumbered  real 
property  shall  be  taken  by  an  administrator. 
In  default  of  an^  sucli  ^er,  paym^ta  h7 
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ilie  administrator  looking  toward  redemption 
of  the  land  are  at  his  peril.  If  they  tnm  out 
to  tbe  adrantage  of  the  estate,  be  must  needs 
account  for  the  gains,  as  happened  in  Scud- 
der  T.  Ames,  89  Mo.  496,  14  S.  W.  S25.  If,  on 
Uie  other  hand,  his  payments  on  that  account 
iDTolTe  a  loss,  he  wUl  be  obliged  to  hear  that 
loss.  This  undesirable  predicament  of  the 
administrator  Is  caused  by  the  operation  of 
goieral  principles  of  equity,  which  courts  In- 
exorably apply  to  the  conduct  of  trustees  who 
venture  beyond  tbe  confines  of  their  trust 
Tbe  case  last  cited  has  been  Invoked  as  an 
authority  to  support  appellant's  contention 
bere  that  the  approTal  of  annual  settlements, 
lododing  the  expenditure  of  funds  to  pay  In- 
terest on  the  incumbrance  mentioned,  amount- 
ed to  or  dispensed  with  a  formal  order  to  tbe 
administrator,  under  section  143,  Rev.  St. 
1S99.  The  case,  however.  Is  distinguishable 
from  that  at  bar  in  the  InuKirtant  particular 
already  adverted  to.  The/court  of  last  re- 
sort found  as  a  fact  In  the  Ames  Case  that 
tlie  act  of  payment  by  the  administratrix  was 
beaeflcial  to  the  estate,  and,  as  the  latter 
reaped  the  benefit  q^  the  redemption  of  the 
land,  it  was  boimd  equitably  for  the  expense 
thereof,  on  the  strength  of  the  maxim  that  he 
who  takes  the  benefit  should  bear  the  burden. 
Broom,  Leg.  Max.  706.  But  the  Ames  deci- 
sion is  no  authority  to  vindicate  the  expendi- 
ture by  the  administrator  In  this  case,  where 
tbe  outlay  was  unauthorized,  was  followed  by 
a  loss  of  the  land  by  foreclosure,  and  pro- 
Toked  exceptions  of  creditors,  who  insist  that 
the  administrator  should  shoulder  the  loss. 
The  administrator's  course  was  imwarranted, 
and  we  see  no  tenable  ground  on  which  to 
place  a  reversal  of  the  circuit  court's  ruling 
concerning  it.  Keet  v.  Baker,  141  Mo.  176, 
42  8.  W.  MO;  Qork  v.  Bettelhelm,  144  Mo. 
^  46  B.  W.  136.  The  administrator,  It  la 
true,  was  fortified  at  the  time  by  an  order 
for  the  sale  of  the  land  (part  of  which  was 
tneumbered)  to  pay  the  debts  of  the  estate; 
and  he  was  furthermore  harassed,  Importun- 
ed, and  threatened  with  foreclosure  by  the 
bolder  of  the  secured  demand.  He  also  peti- 
tioned the  probate  court  for  an  order  of  ap- 
proval of  the  interest  payments  after  they 
vere  made,  and  after  the  final  settlement  .had 
been  filed.  The  court  made  the  desired  order, 
bat  it  was  too  late  to  protect  the  defendant. 
It  could  not  make  valid  the  unauthorized 
payments  when  challenged  at  the  review  of 
the  final  settlement  by  creditors  having  un- 
latlsfled  demands,  duly  allowed. 

&  So  far  as  concerns  the  commissions  due 
to  the  administrator,  the  trial  court  limited 
tbem  to  his  percentage  upon  disbursements, 
which  tbe  court  finally  approved.  Those 
whk-b  were  not  approved  were  held  not  enti- 
tled to  be  estimated  in  arriving  at  the  admin- 
istrator's cbaiKes.  The  appellant  claims  that 
the  latter  ibodld  have  been  included.  We 
do  not  see  It  ao. 

7.  It  does  not  appear  needful  to  comment 
Vedalljr  on  tbe  other  asalgnmenta  of  error. 


further  than  to  say  that  tb^  fall  within  reach 
of  the  rulings  already  made. 

There  may  seem  to  be  some  hardship  ia 
tbe  conclusion  we  announce,  but  It  result* 
from  the  inexorable  hearing  of  the  law  of 
our  state  concerning  administration,  wtaicb 
has  fixed  certain  checks  on  the  freedom  of  ac- 
tion of  executors  and  administrators  In  wind- 
ing up  an  estate.  The  hardship  of  a  particu- 
lar case  does  not  warrant  a  departure  fron> 
the  mandates  of  a  law  Intended  for  the  pro- 
tection of  the  beneficiaries  of  such  trusts.  We 
have  no  doubt  that  the  administrator  in  the 
case  at  bar  acted  In  good  faith  and  with  an 
entirely  honest  purpose.  But  in  so  far  as  he 
omitted  to  observe  the  steps  pointed  out  by 
the  statutes  to  Justify  the  expenditures  Id 
question,  he  took  the  risk  of  the  outcome 
which  confronts  him. 

We  find  no  error  In  the  Judgment  of  the 
circuit  court  It  Is  affirmed,  and  the  appeal 
of  plalntUfs  is  dismissed. 

BLAND,  P.  J.,  and  GOODB,  J.,  concur. 


MILLBR  v.  SIGLBB.' 

(Court  of  Appeals  at  Kansas  City,  Mo.    Jane 

9.  1802.) 

CONTRACTS— ABANDONMENT— REIJCASB    07 
OTHER  PARTY— DAMAGES— SVIDENCH, 

1.  Plaintiff,  a  wholesale  dealer  tat  dgars,  who 
had  built  up  a  profitable  trade  in  certain  terri- 
tory, contracted  with  defendant  not  to  sell  to 
any  retail  dealer  in  such  territory,  and  to  give 
defendant  the  exclusive  control  uereof;  he  to 
buy  all  his  cigars  of  plaintiff,  and  pay  a  cer- 
tain sum  for  tbe  control  of  the  territory  for 
(Hie  year.  After  one  trip  over  the  territory,  de- 
fendant notified  plaintiff  that  he  would  not 
work  the  territory  any  more.  Beld,  that  de- 
fendant broke  the  contract,  and  released  plain- 
tiff from  farther  compliance  therewith. 

2.  Where,  under  a  contract  by  which  defend- 
ant was  to  have  the  exclusive  sale  of  plain- 
tiff's dgars  in  certain  territory,  defendant 
made  no  profit  while  he  continued  to  work  un- 
der the  contract  but  on  abandoning  it,  ol^ 
tained  profitable  employment  he  is  not  enti- 
tled to  damages  for  failure  of  plaintiff  to  there> 
after  comply  with  the  terms  of  the  contract    ' 

Appeal  from  circuit  court  Jasp^  county; 
J.  D.  Perkins,  Judge. 

"Not  to  be  officially  reported." 

Action  by  H.  K.  P.  Miller  against  J.  A. 
Sigler.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afiirmed. 

Shannon  &  Shannon,  for  appellant.  How- 
ard Gray,  for  respondent 

SMITH,  P.  J.  The  above-entitled  case  Is 
this:  The  plaintiff,  a  wholesale  dealer  In 
cigars,  entered  into  a  written  contract  with 
defendant  whereby  the  former  agreed  (1)  not 
to  sell  dgan  to  any  retail  dealer  In  certain 
designated  territory;  (2)  that  the  latter  should 
have  the  exclusive  control  of  said  territory; 
(3)  that  such  latter  was  to  buy  all  of  his 
dgara  of  such  former  at  prices  to  be  mu- 
tually agreed  upon;  and  (4)  such  latter  was 
to  pay  such  former  $200  for  the  control  of 
'  ReheariDC  d«alc£,  .   g  tized  by  V^OOglC 
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aaid  territory  for  one  year.  It  appears  tbat 
the  defendant  accordingly  paid  plalntUf  $100 
on  account  of  the  purchase  price  required  by 
the  contract  for  the  control  of  the  sale  of  the 
cigars  handled  by  plaintiff  to  retail  dealers  in 
the  designated  territory.  It  further  appears 
that  the  defendant  under  said  contract  pur- 
chased of  plaintiff  cigars  amounting  to  some- 
thing like  fl59.  The  defendant  at  the  trial 
was  allowed  by  the  jury  credits  for  payments 
and  other  Items  In  amount  sufflcient  to  re- 
duce the  plaintiff's  claim  to  $260,  for  which 
amount  plaintiff  bad  judgment 

It  seems  that  the  defendant  made  a  trip 
over  the  designated  territory  for  the  purpose 
of  selling  to  the  retail  trade  cigars  of  the 
kind  handled  by  the  plaintiff,  but  It  did  not 
prove  profitable,  so  about  a  month  or  six 
weeks  after  the  making  of  the  contract  he 
notified  the  plaintiff  that  he  would  not  trork 
the  t«Titory  any  more,  and  thereupon  the 
plaintiff  let  two  other  persons  hare  the  ter- 
ritory which  defendant  had  abandoned.  The 
plaintiff,  as  a  wholesale  dealer  in  cigars,  had 
built  up  a  profitable  trade  on  bis  cigars  in 
the  territory  covered  by  the  contract  with  de- 
fendant and  to  maintain  that  trade  It  was, 
as  we  may  know,  Important  that  a  represen- 
tative be  kept  constantly  in  that  field.  The 
manifest  Intention  of  the  contract  was  that 
the  defendant  would,  during  the  time  thei*e- 
In  specified,  supply  the  retail  trade  in  the 
designated  territory  with  the  plaintiff's  ci- 
gars; and  when  he  declined  to  further. con- 
tinue to  do  so  be  thereby  broke  the  contract 
and  the  plaintiff  was  thereby  exonerated 
from  finther  compliance  on  his  part.  Gabriel 
V.  Brick  Co.,  57  Mo.  App.  520;  Manufactur- 
ing Co.  T.  McCord,  65  Mo.  App.  507.  The 
plaintiff,  after  such  renunciation,  bad  the 
right  to  sell  his  goods  to  the  retail  trade  In 
said  territory,  or  contract  with  others  to  do 
so,  without  liability  therefor  on  the  contract 
But  even  upon  the  theory  for  which  defend- 
ant contends,  he  was  not  entitled  to  recover 
damages  for  the  profits  on  cigars  sold  by 
plaintiff  hi  the  designated  territory  after  the 
defendant's  refusal  to  further  canvass  it  nor 
for  the  failure  of  plaintiff  thereafter  to  fur- 
nish him  cigars  to  supply  that  part  of  the 
trade  that  he  chose  to  supply,  for  the  reason 
that  the  evidence  discloses  no  damages  were 
thereby  suffered.  It  Is  not  denied  that  during 
the  time  the  defendant  was  furnished  cigars 
by  plaintiff  the  former  realized  no  profits,  and 
besides  this  It  appears  that  Immediately 
after  he  declined  to  further  carry  out  the  con- 
tract with  plaintiff,  he  obtained  employment 
with  another  at  $100  per  month,  so  that  in 
any  view  of  the  case  that  may  be  taken.  It 
is  plain  that  he  fared  far  better  at  the  hands 
of  the  jury  than  he  should.  He  was  given 
credit  on  the  admitted  account  of  plaintiff  in 
excess  of  what  he  was,  under  the  strict 
rules  of  law,  entitled  to,  and  he  therefore  has 
nothing  of  which  to  complain. 

No  OTor  Is  discovered  in  the  giving  or  re- 
fusing of  iDstroctioiiB  that  operated  to  hla 


prejudice  on  the  merits.  It  results,  there- 
fore^ that  tbe  Judgment  must  b«  aflinued. 
All  coaeat. 


BITRDBTT  et  aL  t.  DALB. 

(Court  of  Appeals  at  St  Lonls,  Mo.    Jnne  24, 

1902.) 

WRIT  OF  BRROR— DISMISSAL— APPEAL-ABAN- 
DONMENT. 

1.  Plaintiffs  appealed  from  a  drcuit  judg- 
ment and,  without  filing  the  necessary  papers 
in  the  appellate  court  afterwards  sued  out  a 
writ  of  error  from  tiie  latter  upon  the  judg- 
ment appealed  from.  Held,  that  the  writ  ot 
error  was  improvidently  issued  pending  the  ap- 
peal, and  should  be  dismissed. 

2.  An  appeal  Is  not  to  be  considered  abtm- 
doned  becanse  appellant  fails  to  file  the  re- 
quired trauBcript  or  record  in  the  appellate 
court  In  due  time. 

8.  An  appeal  has  the  effect  to  transfer  to  the 
appellate  court  the  jarisdiction  of  the  cause, 
as  distinguished  from  thr  jurisdiction  over  the 
record  therein. 

4.  The  filing  of  a  brief  on  the  merits  npon 
writ  of  error  does  not  waive  a  motion  to  dis- 
miss  on  the  ground  that  the  writ  was  issued 
while  an  appeal^  was  pending  ia  the  same 
cause. 

(Syllabus  by  the  Judge.) 

£2rror  to  cbrcuit  court,  Monroe  county; 
David  H.  Eby,  Judge. 

Action  by  Bllen  Burdett  and  others  against 
Victoria  V.  Dale.  From  the  Judgment  the 
plaintiffs  bring  error.    Dismissed. 

J.  H.  Whitecotton,  for  plalntUfa  In  error. 
W.  T.  Ragland,  for  defendant  In  enar. 

BARCLAY,  J.  This  proceeding  began  In 
the  probate  court  of  Monroe  county.  It  la 
founded  on  a  motion,  under  the  administra- 
tion law,  for  partial  distribution  of  the  es- 
tate of  J.  R.  Dale,  deceased.  The  moving 
parties  are  legatees  under  his  wilL  They  are 
named  as  plaintiffs.  Defendant  la  the  widow 
of  deceased,  and  his  administratrix  with  the 
will  annexed.  The  petition  or  motion  of 
plaintiffs  Is  based  on  representations  that 
each  plaintiff,  as  legatee,  is  entitled  to  one 
seventh  of  one-half  of  the  net  personal  es- 
tate of  the  deceased,  and  that  by  the  annual 
settlement  of  defendant  as  administratrix  a 
balance  of  $1,346.78  appears;  that  no  debts 
are  unpaid,— in  consequence  of  which  a  dis- 
tribution is  prayed  on  the  giving  of  refund- 
ing bonds,  as  required  by  law.  Rev.  St 
1880,  {(  230,  240.  Defendant  by  an  answer 
to  the  motion,  admitted  the  balance  in  her 
hands,  but  disputed  the  right  ot  plaintiffs  to 
the  amounts  specified  by  them.  She  set  up  a 
special  claim  for  $650  of  the  personal  estate 
as  property  of  hers  which  came  to  her  hus- 
band by  Tlrtne  of  his  marriage  with  her, 
wherefore  she  claimed  that  sum  on  distribu- 
tion of  his  estate,  and  she  also  asserted  a 
dalm  to  one-half  of  the  remainder  of  the  pe^ 
sonal  estate  by  reason  of  her  election  under 
section  4518.  Rev.  St  1888,  now  sectlw  285!, 
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Rev.  St  1889.  On  a  hearing  la  the  probate 
court  It  waa  adjudged,  Jane  18,  1898,  that 
Mrs.  Dale  receive  the  amoont  of  her  claim 
of  $600  In  addition  to  the  share  dne  her  aa 
widow.  It  la  not  necesaary  to  quote  fnlly  the 
judgment  or  order  on  that  point  It  waa 
substantially  In  favor  of  defendant  aa  to  her 
claim  above  recited.  PlaintifFa  appealed  to 
the  clrcnlt  court,  where  a  trial  anew  waa 
had.  The  reanlt  was  a  finding,  December  23, 
188S,  In  substance  the  same  as  in  the  probate 
court  But  the  form  of  the  court's  conclu- 
sion waa  as  followa,  as  appears  from  the  ab- 
stract In  this  court  prepared  by  the  learned 
counsel  for  plaintiffs  In  error  (omitting  the 
caption  and  signature  thereto):  "At  this  da^ 
come  the  parties  ha-ein  by  their  respective 
attorneys,  and  this  cause,  coming  on  to  be 
heard,  ia  submitted  to  the  court;  and  the 
court,  having  considered  the  same,  and  after 
bearing  the  evidence  produced  by  each  side, 
and  argument  of  counsel  In  behalf  of  each 
party,  doth  find  as  follows,  to  wit:  'The  court 
finds  the  facts  to  be  that  at  the  time  of  the 
marriage  of  deceased  to  Victoria  V.  Dale  the 
said  Victoria  V.  Dale  waa  the  owner  In  her 
own  right  of  the  sum  of  sis  hundred  and  fifty 
dollars  ($650)  iu  money,  and  that  aald  mar- 
riage occurred  prior  to  the  year  1875,  and 
tliat  said  sum  of  money  came  to  said  hus- 
baud  In  right  of  acid  marriage.'  "  An  appeal 
v:a{  dcly  takea  by  plaintiffs  from  the  fore- 
eoing  order.  When  the  cause  reached  the  St. 
I>onli>  couct  of  appeals,  the  appeal  was  dls- 
mlMicd  by  the  court,  January  IC,  1000,  pre- 
sumably because  of  the  Incompleteness  of 
the  last  order  in  the  trial  court  February  1, 
1900,  the  circuit  court,  on  motion  of  plaintiffs, 
by  counsel,  entered  a  judgment,  as  of  De- 
cember 23,  1808,  on  full  findings,  which  it  is 
unnecessary  to  repeat  by  which  It  was  ad- 
judged and  decreed  that  defendant  was  enti- 
tled to  f650  on  account  of  her  claim  afore- 
said, and  also  to  one  half  of  the  net  residue 
of  the  estate,  and  that  the  remaining  half  be 
distributed  to  plaintiffs  severally  on  their  giv- 
ing refunding  bonds  as  required  by  law.  We 
are  not  quoting  the  final  order  literally.  It 
was  substantially  a  preliminary  order  of  dis- 
tribution In  ordinary  form,  after  determining 
in  her  favor  the  Issue  as  to  Mrs.  Dale's  spe- 
cial claim.  After  a  motion  for  new  trial 
'<-;thi)t:t  snccess,  plaintiffs  took  an  appeal, 
February  2,  1900,  to  this  court,  and  filed  their 
aiii>e&l  bond  February  10,  1900,  in  vacation, 
pursuant  to  leave  granted  In  term  to  do  so. 
That  appeal  was  never  disposed  of  until 
January  7,  1002,  when  this  court,  on  defend- 
ant's motion,  after  due  notice,  affirmed  the 
judgment  for  want  of  prosecution  of  the  ap- 
peal. Meanwhile  plaintiffs  sued  out  a  writ 
of  error  August  8,  1900,  but  that  writ  was 
dismissed  on  motion  of  defendant  January  7, 
1902,  on  the  ground  that  it  was  Irregular  and 
could  not  be  maintained  while  the  appeal 
pending  from  the  same  Judgment  was  In 
force.  Plaintiffs  have  moved  to  set  aside 
that  order,  and  have  filed  a  brief  In  support 
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of  the  motion.  As  fhe  eondnalon  we  reach 
will  finally  dlqMse  of  the  case,  it  seems  ap- 
propriate to  stats  our  reasons  therefor.  Rer. 
St  1899,  {  871. 

1.  The  appeal  which  plaintiffs  took  from 
the  Judgment  of  February  1,  1900,  entered  as 
of  December  23,  1898,  and  which  they  fol- 
lowed up  by  giving  a  supersedeas  bond  a  few 
days  later,  in  vacation,  after  the  term  of  the 
Judgment  closed,  had  the  effect  to  transfer 
the  Jurisdiction  of  the  cause,  as  distinguished 
from  Jurisdiction  over  the  mere  record  there- 
of, to  the  appellate  court.  De  Kalb  Co.  v. 
Hixon,  44  Mo.  341;  Burgess  v.  O'Donogbne, 
90  Mo.  299,  2  S.  W.  303. 

2.  While  the  appeal  was  pending  and  un- 
disposed of,  a  writ  of  error  could  not  prop- 
erly be  sued  out  to  review  the  Identical  Judg- 
ment whose  enforcement  was  suspended  by 
the  appeal,  with  a  bond  for  stay  of  execn- 
tlon,  as  In  this  case.  State  v.  Thompson  (K. 
C.)  30  Mo.  App.  503.  It  is  claimed  by  plain- 
tiffs that  their  action  implied  an  abandon- 
ment of  the  appeal,  and  left  them  free  to  sue 
out  and  maintain  a  writ  of  error.  The  pro- 
cedure ordained  by  our  appellate  practice 
does  not  fix  a  date  at  which  an  appeal  not 
duly  prosecuted  shall  be  regarded  as  aban- 
doned. The  remedy  of  affirmance  given  to 
the  appellee  (Rev.  St  1899,  {  812)  Is  not  lim- 
ited In  such  a  manner  as  to  permit  an  Infer- 
ence that  an  appeal  has  been  abandoned  be- 
cause the  transcrtpt  of  record  required  for  a 
review  Is  not  filed  within  seven  months,  as 
in  this  case.  If  appellants  desire  to  sue  out 
a  writ  of  error  in  such  circumstances,  they 
should  first  be  off  with  the  appeal,  aa  Indi- 
cated by  the  comments  of  the  court  in  State 
V.  SUversteln  (K.  C.)  77  Mo.  App.  3M.  In 
BrUl  V.  Meek,  20  Mo.  358,  It  was  held  that 
after  an  appeal  bad  been  granted,  and  plain- 
tiff had  lost  the  benefit  thereof,  be  could  not 
indulge  In  a  second  appeal,  but  was  "driven 
to  his  writ  of  error."  The  facts  in  respect 
of  which  the  court  was  then  writing  were 
that  the  first  appeal  had  been  dismissed  for 
want  of  prosecution,  and  the  trial  court  there- 
upon had  Improvidently  allowed  a  second  ap- 
peal. The  latter  was  likewise  dismissed.  In 
Cbinn  V.  Davla  (K.  C.)  21  Mo.  App.  363,  de- 
fendant In  error  claimed  that  the  writ  would 
not  lie  because  a  prior  appeal  had  been  dis- 
missed for  want  of  observance  of  the  prac- 
tice rules.  The  court  however,  disapproved 
that  contention.  Neither  of  those  decisions 
affords  any  support  to  the  Idea  that  a  writ 
of  error  may  be  sued  out  while  an  appeal  in 
the  same  cause  is  pending.  Defendant  in- 
sists on  the  point  that  the  writ  of  error  was 
Improperly  issued  pending  the  appeal,  and 
we  are  bound  to  give  that  objection  Its  due 
weight. 

3.  Defendant  as  respondent  further  ad- 
vances the  objection  that  no  notice  of  the 
writ  of  error  was  given  20  days  before  its  re- 
turn day,  as  prescribed  by  the  statute  on  that 
subject.  Rev.  St  1809.  §  8.">2.  No  notice  was 
given,  or  at  least  there  Is  no  evidence  before^ 


482 


68  SOUTHWESTERN  BEPORTEB. 


(Mo. 


the  eonrt  9i  any  notice  of  the  writ,  or  of  any 
waiver  which  might  dlapenae  therewith. 
That  objection  is  fatal  to  the  maintenance  of 
the  writ  Davenport  t.  City  of  Hannibal, 
110  Mo.  S74.  19  S.  W.  822;  Williams  t.  Beck 
(St  L.)  63  Mo.  App.  149;  Allen  t.  Allen  (St 
L.)  ei  Mo.  App.  417. 

4.  Defendant  in  error,  by  her  counsel,  aub- 
mltted  an  argument  on  ttie  merits  in  the  same 
brief  wherein  appeared,  as  the  first  point,  the 
objection  to  the  writ  of  error  first  alMve  dis- 
cussed. We  hold  that  defendant  In  error  by 
BO  doing  did  not  waive  the  right  to  insist 
that  the  writ  was  Improvldently  sued  out 
and  that  It  should  be  quashed.  Kenner  T. 
Lead  Co.,  141  Mo.  248,  42  S.  W.  683. 

The  motion  to  set  aside  the  dismissal  of 
the  writ  of  error  is  overruled. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


BURDB1T  et  al.  v.  DALE. 

(Coart  of  Appeals  at  St.  Louis,  Mo.    June  24, 
1902.) 

APPBAL-APFIRMANCB— FAILURE  TO  FILB 
TRANSCRIPT. 

1.  A  Judgment  will  be  affirmed  on  motion  of 
respondent  where  appellants,  having  appealed 
in  the  circuit  court  failed  to  file  at  the  re- 
turn term  a  proper  transcript  or  certificate  in 
the  appellate  court;  and  the  fact  that  appel- 
lantB  nave  sued  out  a  writ  of  error  and  claim 
to  have  abandoned  their  appeal  Is  not  "good 
cause"  for  having  omitted  to  file  the  proper 
papers  to  perfect  the  appeal. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court  Monroe  county; 
David  H.  Eby,  Judge. 

Action  by  Ellen  Burdett  and  others  against 
Victoria  V.  Dale,  administratrix.  Judgment 
for  defendant  and  plalntiflTs  appeal.  Affirm- 
ed. 

J.  H.  Whitecotton,  for  appellants.  W.  T. 
Ragland,  for  appellee. 

B^VRCLAY,  J.  Respondent  filed  a  motion  to 
afiirm  the  judgment  In  this  cause  for  failure 
to  prosecute  the  appeal.  The  motion  was  sus- 
tained January  7, 1902.  Appellants  have  filed 
a  motion  to  set  aside  that  ruling.  The  facta 
antedating  the  affirmance  by  this  court  are 
stated  fully  in  our  opinion  in  Burdett  v.  Dale, 
69  S.  W  480,  rendered  at  this  term  upon  mo- 
tion to  dispose  of  a  writ  of  error  directed  at 
the  same  judgment  affected  by  the  motion  to 
affirm.  The  substance  of  the  issue  now  pre- 
sented Is  that  plalntWs  appealed  from  a  judg- 
ment entered  by  the  circuit  court  of  Monroe 
county.  Mo.,  and  gave  bond  staying  execution 
thereon.  In  February,  1900,  but  plaintiffs  did 
nothing  further  toward  prosecuting  the  appeal. 
In  the  following  August  they  sued  out  a  writ 
of  error  to  review  the  same  Judgment  without 
having  irevlously  dismissed  their  appeal,  or 
otherwise  having  It  disposed  of.  Several  terms 
of  this  court  Intervened,  and  then  defendant 
made  the  motion  to  affirm,  which  we  are  to 


review  now.  Defendant  presented  to  tbe 
court  the  certificate  described  In  section  81::. 
Rev.  St  1899,  made  by  the  clerk  of  the  cir- 
cuit court  wherein  the  appeal  was  granted, 
and  moved  for  an  affirmance  because  the  prop- 
er transcript  or  certificate  in  lieu  thereof  (Rer. 
St  1899,  {  813),  was  not  ffied  in  the  appellate 
court  at  the  return  term  of  the  appeal,  or 
since  that  time,  by  appellants.  The  law  is 
imperative  in  declaring  that  in  such  a  state 
of  facts  the  Judgment  should  be  affirmed  "un- 
less good  cause  to  the  contrary  be  shown." 
Rev.  St  1800,  {  812.  We  do  not  consider  that 
the  Improvident  suing  out  of  a  wilt  of  error 
pending  the  appeal  constitutes  any  good  cause 
for  the  failure  to  prosecute  the  appeal  Ellis 
V.  Wyatt  (St  L.)  10  Mo.  App.  580;  Johnson 
v.  Riggs  (K.  0.)  67  Mo.  App.  491.  The  writ 
of  error  did  not  enlarge  the  time  to  perfect  the 
appeal  which  had  been  taken.  It  vras  requi- 
site for  the  plaintiffs,  as  appellants,  to  file  in 
time  their  proper  papers  In  the  appellate  court, 
according  to  the  mandate  of  the  statute  above 
cited.  Not  having  done  so,  they  became  snb- 
ject  to  the  penalty  prescribed. 

There  was  no  error  In  the  Judgment  of  af- 
Qrmance.  The  motion  to  set  it  aside  is  over- 
ruled. 

BLAND,  P.  J.,  and  GOODE,  J.,  ooncmr. 


TAPLBT  V.  HERMAN  et  at 

(Court  of  Appeals  at  St  Louis,  Mo.    Jane  24, 
1902.) 

NOTE  -  PAYBB  —  IDENTITY  —  OWNERSHIP  - 
PRESUMPTION— REFORMATION  OF  INSTRtJ- 
MENT— MUTUAL  MISTAKE— DIRECTINQ  VSH- 
DICT. 

1.  A  note  payable  to  "Whose  Tatley"  w»< 

produced  in  evidence  (unindorsed)  by  the  ezef- 
utor  of  Uosea  Tapley  in  an  action  on  the  note; 
and  it  is  held,  in  the  circumstances  stated  in 
the  opinion,  that  It  might  be  inferred  that 
Hosea  was  intended  as  the  payee. 

2.  Evidence  is  admissible  to  identify  the 
holder  of  a  note  as  the  person  intended  by  the 
name  of  the  payee. 

3.  The  issue  involved  in  the  reformation  of 
an  instrument  is  one  of  equitable  cognizann. 
tnable  by  the  court 

4.  An  answer  iu  a  suit  on  a  promissory  note 
set  up  facts  to  show  that  the  amount  nameJ 
In  the  note  was  inserted  by  mutual  mistalcr. 
through  an  error  of  a  scrivener,  and  that  a 
lesser  sum  expressed  the  real  contract  of  the 
parties.  Held  that,  without  any  prayer  for 
reformation  of  the  instmmeut  said  facts  wen 
avnilable  as  s  defense  in  reduction  of  pltin- 
tiS's  demand. 

5.  A  cause  of  action  to  reform  a  note  for 
mutual  mistake,  and  another  to  enforce  paj- 
meiit  thereot  should  be  tried  separately,— the 
former  first 

6.  Possession  of  a  note  by  an  executor  pe^ 
mlts  an  Inference  that  the  testator  was  the 
owner;  and  the  court  may  draw  Infereoces 
of  fact  from  the  similarity  of  names  as  pro- 
nounced by  persons  of  foreign  descent  ss  de- 
scribed in  the  opinion. 

7.  A  note  payable  to  the  order  of  a  named 

5 arty  immrts  a  consideration,  ondar  Rev.  St. 
889,  {  894. 

8.  A  peremptory  instrnctlon  to  find  for  de- 
fendant is  erroueoos  where  plaintiff,  in  any  at- 
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pert  of  til*  eucL  la  entitled  to  recorer  on  the 
case  made  by  hn  pleading*. 
(Syllaboa  by  the  Jadxe^) 

Appeal  from  circuit  court,  Balla  county; 
PaTld  VL  Eby,  Judge. 

Action  by  wnilam  J.  Tapley  against  John 
Herman  and  others.  Judgment  for  defend- 
ants. From  an  order  granting  a  new  trial, 
tbey  appeal.    Affirmed. 

a  L.  Corwlne,  for  appellants.  O.  O.  Wy- 
brant,  J.  O.  Allison,  and  T.  £).  Allison,  for  re- 
spondent. 

BARCLAY,  J.  PlalnUS  Is  executor  of  the 
estate  of  Hosea  Tapley,  deceased.  Defend- 
ants are  the  makws  of  a  note  which  is  the 
fomidation  of  the  action.  That  document  la 
as  follows:  "$100.50.  September  18,  1889. 
Twelve  naonths  after  date  we  promise  to  pay 
to  the  order  of  Whose  Tatley  one  hundred 
flfty  dollars,  for  value  recelred.  negotiable 
and  payable  without  defalcation  or  discount, 
and  with  interest  from  date  at  the  rate  of 
ten  i>er  cent  per  annum,  and,  if  the  Interest 
be  not  paid  annually,  to  become  as  principal, 
and  bear  the  same  rate  of  Interest  Utmer 
Hermaji.  John  Herman.  John  Herman." 
The  petition,  after  showing  plain tlfTs  stand- 
ing as  executor  of  the  owner  of  the  note,  fol- 
lows the  ordinary  form  of  a  suit  ut>on  a  note. 
It  alleges,  among  other  things,  that  defend- 
ants "promised,  for  yalne  receired,  to  pay 
to  the  said  Hosea  Tapley,  deceased,  by  name 
of  •Whose  Tatley,'  twdve  months  after  the 
date  of  said  note,  the  sum  of  one  hundred 
and  fifty  dollars,  with  interest,"  etc.  It  also 
concedes  that  defendants,  after  the  death  of 
Hosea  Tapley,  made  two  payments,  of  $25 
and  $19,  respectively,  upon  the  note.  The  an- 
swer of  all  the  defendants  admitted  the  exe- 
cution of  the  note,  denied  the  other  allega- 
tions genonUy,  and  specially  denied  that  the 
consideration  was  $150;  stating  that  It  was 
really  $100.50.  The  answer  then  proceeds 
to  stnte  a  cause  of  action  for  the  reformation 
of  said  instrument  to  make  It  read  "one  hun- 
dred and  flfty-htmdredths  dollars,"  upon  the 
gronnd  tbat  a  mutual  mistake  of  the  parties 
was  made  at  the  execution  thereof  by  an  er- 
ror of  the  scrivener,  who  wrote  what  appears 
In  the  note,  when  the  real  agreement  of  the 
parties  was  tbat  It  should  express  a  promise 
to  pay  $100.50,  as  appears  In  figures  In  Its 
caption.  The  answer  does  not  contain  a  defi- 
nite prayer  for  relief  upon  the  ground  afore- 
said, bnt  It  states  facts  from  which  it  may  be 
inferred  that  defendants  desire  the  Instrument 
to  be  reformed  so  as  to  express  an  obliga- 
tion to  pay  $100.50  only,  and  thereby  reduce 
the  principal  of  the  demand  to  that  sum. 
PlaintlfC,  by  reply,  denied  the  new  matter 
In  the  answer.  At  the  trial  by  the  court,  a 
Jury  having  been  waived,  defendants  admit- 
ted the  death  of  Hosea  Tapley,  as  alleged, 
and  the  appointment  and  qualification  of 
plaintiff  as  administrator  of  the  estate  of 
Hosea.    PlaintUt  then  introduced  the  note  la 


evidence,  as  already  quoted,  and  rested.  The 
court  thereupon  gave  a  declaration  of  law  to 
the  effect  that,  upon  the  pleadings  and  evi- 
dence, plaintiff  was  not  entitled  to  recover, 
and  that  the  finding  of  the  court  should  be 
for  defendants.  The  court  accordingly  en- 
tered Judgment  for  defendants.  In  due  time, 
however,  on  plaintiff's  motion,  the  court  grant 
ed  a  new  trial  upon  the  ground  that  an  ille- 
gal and  improper  declaration  of  law  had  been 
given,  which  was  the  third  ground  in  the 
motion  for  new  triaL  The  other  grounds  of 
that  motion  were  as  follows:  "(1)  Because 
the  finding  and  the  Judgment  of  the  court  are 
against  the  law  and  the  evidence  in  the  cause. 
(2)  Because  the  finding  and  judgment  of  the 
court  are  against  the  weight  of  evidence  pro- 
duced at  trial  of  the  cause."  "(4)  Because 
since  the  trial  of  the  cause  plabitiff  has  dis- 
covered new  and  material  evidence  in  the 
cause;  said  evidence  relating  to  the  execution 
by  defendants  to  said  deceased,  Hosea  Tap- 
ley,  of  the  note  sued  upon  herein,  of  the  ex- 
istence of  which  said  evidence  plaintiff, 
though  exercising  due  diligence  In  the  matter, 
was  not  aware  until  after  the  rendering  of 
the  judgment  herein;  the  nature  and  quality 
of  said  evidence  more  fully  appearing  by  the 
afHdavlt  of  the  plaintiff  and  Mary  E.  Tapley, 
herewith  filed,  and  made  a  part  hereof."  A 
considerable  amount  of  testimony,  in  the  form 
of  affidavits  and  otherwise,  was  offered  In 
regard  to  the  Issue  of  newly  discovered  evi- 
dence. It  will  not  be  necessary  to  quote  it 
After  a  new  trial  had  been  granted,  defend- 
ants appealed  from  that  order  to  the  court  of 
appeals,  and  perfected  their  appeal  In  the  reg- 
ular way. 

1.  The  Issue  raised  by  the  answer  concern- 
ing the  reformation  of  the  note  did  not  re- 
ceive serious  attention  in  the  cirenit  court 
The  facts  narrated  in  that  part  of  the  answer, 
If  found  to  be  true,  would  authorize  the  court 
to  treat  the  document  as  one  expressing  a 
promise  to  pay  $100.60,  Instead  of  $150.  The 
issue  Involved  in  the  reformation  of  the  In- 
strument was  one  of  equitable  cognizance,  trl-  - 
able  by  the  court;  and  It  should,  appropriate- 
ly, have  been  tried  separately,  under- section 
094,  Rev.  Bt  1899,  before  the  trial  on  the 
original  demand.  No  complaint  however.  Is 
made  of  the  court's  action  In  proceeding  to 
hear  the  case  stated  In  the  petition  without 
first  disposing  of  the  question  of  reforming 
the  note.  The  fact  that  no  prayer  for  spe- 
cific relief  concluded  the  recital  showing  mu- 
tual mistake  in  the  terms  of  the  note  would 
not  prevent  defendants  from  having  the  ben- 
^t  of  a  reduction  of  plalntUTs  demand  which 
the  facts  stated  justify,  as  a  defense,  to  the 
extent  proven.  Barlow  v.  Eailott  (St  L.)  56 
Mo.  App.  374.  We  make  this  comment  to 
promote  the  orderly  course  of  procedure  in 
event  the  cause  should  come  to  trial  again. 

2.  Appellants  contend  that  the  names 
"Whose  Tatley"  and  "Hosea  Tapley"  are 
not  of  the  same  sound,  and  that  plaintiff  was 
not  entitled  to  recover  upon  the  productloo^ 


iSi 


68  SOUTHWESTimN  KEFORTER. 


(M*. 


of  tbe  note  and  the  admissions  above  maar 
tioned.  Tbe  Instrument  not  only  recited  a 
consideration,  but  It  Imported  one  until  some 
contrary  showing  was  made,  according  to 
our  statute.  Rev.  St.  1899,  {  894.  What 
words  are  sufficiently  alike  in  sound  to  war- 
rant a  court  In  treating  them  as  Identical 
without  other  proof  Is  often  one  of  difficulty, 
as  may  be  seen  by  a  glance  at  some  com- 
ments on  the  subject  wherein  a  number  of 
Missouri  precedents  are  cited.  Thomas  t. 
Desney  (Iowa)  10  N.  W.  315;  16  Am.  &  Eng. 
Enc.  Law  (Ist  Ed.)  122.  But  in  the  case 
at  bar  the  similarity  of  name  is  not  the 
only  fact  to  be  weighed.  In  determining 
whether  Eosea  Tapley  was  the  person  In- 
tended to  be  described  as  payee  In  the  note, 
It  is  entirely  proper  to  consider  the  circum- 
stances, shown  directly  or  iuferentially,  and 
to  draw  such  inferences  as  may  be  reason- 
able from  the  direct  evidence.  Shnilarity  in 
sound  is  one  matter  for  consideration,  but 
not  the  only  one.  It  would  have  been  per- 
missible for  plaintiff  to  show  by  testimony 
that  Hosea  was  the  person  Intended  by  the 
name  of  the  payee  in  the  note.  The  paper 
itself  was  produced  in  evidence  by  plaintiff 
as  tbe  executor  of  Hosea  Tapley.  From  that 
fact  It  may  fairly  be  Inferred  that  the  doc- 
ument belonged  to  Hosea  at  tbe  time  of  bis 
death.  It  may  also  be  inferred  from  the 
names  of  the  makers  of  the  note  that  they 
were  people  of  German  descent,  and  the  re- 
semblance of  "T\'ho8e  Tatley"  to  "Hosea 
Tapley,"  when  pronounced  by  such  persons, 
may  also  be  Inferred  In  determining  the  ulti- 
mate fact  of  prima  facie  title.  The  note 
was  read  in  evidence  without  objection.  Its 
execution  was  admitted.  There  is  no  evi- 
dence of  any  indorsement.  These  facts,  we 
consider,  warrant  the  Inference  that  Hosea 
Tapley  was  the  person  Intended  to  be  de- 
scribed by  the  name  which  appears  as  that 
of  tbe  payee  In  this  note.  It  Is  a  well  known 
rule  in  the  law  of  commercial  paper  that 
the  payee  may  be  identified  as  the  person  de- 
scribed in  a  note,  even  when  there  is  some 
variation  between  the  name  written  and  the 
true  name.  In  Taylor  v.  Strickland,  37  Ala. 
642,  one  Aaron  Formby  was  permitted  to 
show  that  be  was  tbe  person  Intended  by  the 
name  "Aaron  Formey,"  mentioned  as  the 
payee  In  a  note.  In  Jacobs  v.  Benson,  39 
Me.  132,  63  Am.  Dec.  009,  a  note  payable  to 
"Charles  B.  Jeques"  was  the  foundation  for 
a  recovery  by  Charles  V.  Jacobs,  who  showed 
that  he  was  the  party  Intended  by  the  name 
first  mentioned.  In  another  case  we  find 
that  Elizabeth  Willis  maintained  an  action 
upon  a  note  to  "Elizabeth  WilUson"  (Wlllla 
V.  Barrett,  2  Starkie,  29);  and,  again,  that 
Nicholas  S.  Baker  recovered  upon  a  note  in 
favor  of  "N.  S.  Bake"  (Williams  v.  Baker, 
87  111.  238).  It  has  often  been  held  permis- 
sible to  show  that  the  name  used  in  a  note 
as  that  of  tbe  payee  was  intended  to  de- 
scribe tbe  person  claiming  under  the  note. 
In  the  case  at  bar  the  name  of  the  deceaaed 


bolder  BufBdently  resembles  tltat  whldi  ap- 
pears as  payee  in  the  note,  when  considered 
in  connection  with  the  possession  of  the  pi- 
per by  his  executor,  to  warrant  the  court 
in  Inferring  aa  a  fact  that  the  payee  in- 
tended was  the  plaintiffs  Intestate.  The  per- 
emptory instruction  to  find  for  defendants 
was  erroneous,  if,  in  any  aspect  of  the  facte, 
the  testimony  permitted  a  reasonable  lDfe^ 
ence  that  plaintiff  was  the  own»  of  tbe 
note.    We  think  It  did. 

Many  cases  which  have  been  dted  on  tlie 
law  of  identity  of  name  and  person,  InvolviDg 
the  vexed  question  of  idem  sonans,  we  regard 
as  inapplicable  to  the  facts  here  in  jadg- 
ment  It  does  not  seem  necessary  to  re- 
view them  severally,  or  to  state  more  partle- 
nlarly  the  features  which  distinguish  them 
from  the  case  under  review. 

The  learned  trial  judge  was  entirely  right 
in  setting  aside  the  Judgment  for  error  la 
giving  the  binding  Instruction  for  defend- 
ants. The  order  granting  a  new  trial  Is  af- 
firmed. 

BLAND,  P.  J.,  and  GOODB,  J„  cosciir. 


STATE  V.  BENN. 

(Oonrt  of  Appeals  at  St.  Lotus,  Mo.    Feb.  15, 

1902.) 

CRIMINAL  LAW— PAYMENT   OF   WAOB8-IRRE- 
DEEMABLB  CHECKS— WAIVER  BT  LABORER. 

1.  Under  Rev.  St.  {  8142,  prohibiting  ttis 
payment  of  wages  of  labor  in  any  check,  etc., 
that  ia  not  negotiable  and  redeemable  at  its 
face  value  In  lawfal  money  of  the  United 
States,  the  fact  that  defendant  paid  for  labor 
hi  a  check  issued  and  pnt  in  circnlation  by  in- 
other  firm  did  not  relieve  him  At  crimlual  lia- 
bility. 

2.  A  laborer  cannot  contract  away  or  waire 
the  benefit  conferred  upon  him  by  Bev.  St  I 
8142. 

Appeal  from  ch-cnit  court,  Butler  count;; 
James  L.  Fort,  Judge. 

Bklward  Benn  was  convicted  of  paying  for 
labor  in  an  brredeemable  check,  and  appeals. 
Affirmed. 

E.  R.  Lent^  for  appellant  D.  W.  HUl,  for 
respondent 

BLAND,  P.  J.  Omitting  caption,  the  infor- 
mation Is  aa  follows:  "Now  comes  David  W. 
HUl,  prosecuting  attorney  within  and  for  tbe 
county  of  Butler  and  state  of  Missouri,  and 
upon  his  Information  and  belief  Informs  tbe 
court:  That  one  Edward  Benn.  late  of  tbe 
county  aforesaid,  on  the  20th  day  of  Aogost. 
1901,  In  the  said  county  of  Butler,  being  tbeo 
and  there  Indebted  to  Charles  A.  Madden  in 
the  sum  of  fifty  cents  for  wages  for  labor 
performed  by  the  said  Charles  A.  Madden  for 
the  said  Edward  Benn,  the  said  sum  of  fifty 
cents  bdng  then  and  there  due  and  payable, 
did  then  and  there  unlawfully  pay  to  the  said 
Charles  A.  Maddoi,  for  the  payment  of  said 
wages,  a  certain  check,  to  wit,  an  alnmlnum 

dieck    [dnebiU],    la    tba    following    words: 
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'Good  tor  fifty  centa  In  merchandise.  Wrlght- 
SaltoD-Bell- Anchor  Store  Go.;'  the  said  check 
not  being  then  and  there  negotiable  or  re- 
deemable by  the  said  Edward  Benn,  or  any 
other  person.  In  lawful  money  of  the  United 
States,  at  Its  face  value,  to  wit,  fifty  cents 
(the  flgnres  upon  the  said  check  representing 
fifty  cents],  contrary  to  the  form  of  the  stat- 
nte  In  audi  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state." 

Appellant's  statement  of  the  substance  of 
the  evidence,  which  we  adopt.  Is  as  follows: 
"The  evidence  consisted  of  the  testimony  of 
Madden,  the  prosecuting  witness,  and  of  the 
defendant.  Their  testimony  does  not  mate- 
rially differ  except  In  perhaps  two  points. 
The  evidence  established  substantially  the 
following  facts:  That  In  the  summer  of  1901 
the  defendant  was  in  the  employ  of  Crlsle 
Bros.,  who  were  manufacturing  lumber.  Dur- 
ing the  summer  Crlsle  went  away,  leaving 
defendant  in  charge  of  their  business;  left 
bim  no  money  with  which  to  pay  the  men, 
but  directed  him  to  {rive  orders  on  the  Wrlght- 
Dalton-Bell-Anchor  Store  Co.  for  what  work 
he  had  done.  It  seems  that  to  facilitate  their 
business  and  to  save  labor  In  keeping  account 
•f  a  large  number  of  small  Items,  the  Wrlght- 
Dalton-Bell-Anchor  Store  Co.  had  prepared  a 
quantity  of  aluminum  checks  representing 
amoimtB  from  t&a  cents  to  one  dollar  each. 
That  when  a  customer  opened  an  account, 
and  as  often  as  necessary  afterwards,  they 
were  charged  with  a  certain  amount,  say  f5 
or  flO,  and  were  given  an  equal  quantity  of 
these  checks,  "niese  checks  were  good  for 
merchandise  in  any  department  of  their  store, 
and  tbe  holders  could  go  to  any  department 
of  the  store  and  get  what  they  wanted  with 
them.  It  seems  that  the  defendant  bad,  per- 
haps In  the  manner  Indicated,  got  some  of 
these  checks;  at  all  events,  he  had  some  of 
them  on  or  about  August  20,  1901.  On  or 
about  that  day  the  prosecuting  witness.  Mad- 
den, performed  a  few  hours'  work,— about 
eight  hours'.  In  the  forenoon  he  was  stack- 
ing lomber,  and  In  tbe  afternoon  he  helped 
the  defendant  move.  The  price  of  this  work 
amonnted  to  |1.  Before  Madden  bad  done 
any  work,  the  defendant  told  him  that  he  had 
no  money  with  which  to  pay  him,  pulled  out 
of  his  pockets  some  of  these  checks,  and  told 
him  that  he  could  pay  him  in  these.  At  this 
point  there  Is  a  difference  in  the  testimony  as 
to  Just  what  was  further  said  In  that  conver- 
sation. Madden  says  that  'defendant  said: 
•TTiere  Is  the  kind  of  money  I  will  pay  you  in." 
I  said  it  was  good  for  United  States  money, 
and  he  said  it  was  good  dollar  for  dollar.' 
Defendant  says:  'I  told  him  I  would  give 
him  orders  on  the  Wrlght-Dalton-Bell-Anchor 
Store  Co.  I  pulled  out  some  checks,  which 
amomited  to  the  same  thing,  and  told  him  I 
would  pay  him  with  them.  He  answered 
that  be  had  to  have  merchandise.'  When  de- 
fendant's attention  was  called  to  Madden's 
statement,  he  said:  'The  statement  that  I 
said  It  was  good  dollar  for  dollar  Is  not  cor- 


rect; I  said  It  was  good  dollar  for  dollar  In 
merchandise.  I  said  It  was  equivalent  to  an 
order.'  When  the  work  was  done,  defendant 
gave  Madden  two  of  these  checks,  each  call- 
ing for  fifty  cents  in  merchandise  at  the  W.- 
D.-B.-A.  Store  Oo.'s  store.  Madden  took  these 
checlcs,  and  that  evening  he  got  molasses  at 
the  store  for  one  of  them.  Some  time  aft» 
that,  just  how  long  does  not  appear,  Madden 
took  the  other  fifty-cent  piece  and  presented 
it  at  the  ofBce  of  the  W.-D.-B.-A.  Store  Co., 
and  demanded  the  cash  on  it,  which  was  re- 
fused. Madden  says  that  he  then  presented 
the  check  to  defendant,  and  demanded  the 
money  on  the  same,  and  that  defendant  re- 
fused to  pay  it  This  is  denied  by  defendant 
Ue  then  went  to  Hill,  the  prosecuting  attor- 
ney, and  Hill  paid  him  the  money  for  the 
check." 

For  the  state,  the  court  gave  the  following 
instructions:  "The  court  Instructs  the  jury 
that  if  you  believe,  and  find  from  the  evi- 
dence In  this  cause,  that  the  defendant  E)d- 
wafd  Benn,  on  the  20th  day  of  August  1901, 
was  Indebted  to  Charles  A.  Madden  hi  the 
sum  of  fifty  cents,  for  wages  and  labor,  and 
that  tlie  same  was  then  and  there  due  from 
the  said  Benn  to  the  said  Madden,  and  that 
the  said  Eidward  Benn,  on  the  said  20th  day 
of  August  1901,  in  said  county  of  Butler  and 
state  of  Missouri,  did  unlawfully  pay  out  and 
circulate  to  Charles  A.  Madden,  for  such 
wages,  an  aluminum  check  [dueblU]  In  the 
following  words:  'Good  for  fifty  cents  In  mer- 
chandise. Wrlght-Dalton-Bell-Anchor  Store 
Co.;'  the  said  check  not  b61ng  then  and  there 
negotiable  and  redeemable  by  the  said  Ed- 
ward Benn,  or  any  other  person  for  bim,  In 
lawful  money  of  the  United  States,  at  Its  face 
value,  to-wlt  fifty  cents,— then  you  will  find 
the  defendant  guilty  as  charged,  and  assess 
his  punishment  at  a  fine  of  not  less  than  fifty 
nor  more  than  two  hundred  dollars,  or  Impris- 
onment in  the  county  jail  for  a  term  not  ex- 
ceeding six  months,  or  by  both  fine  and  im- 
prisonment The  court  instructs  the  Jury  that 
in-  this  cause  it  makes  no  difference  whether 
C.  A.  Madden  agreed  to  accept  the  aluminum 
check  in  payment  for  wages  and  labor,  and 
you  should  not  take  such  question  into  consid- 
eration in  considering  the  evidence  in  this 
cause."  Tbe  defendant  asked,  and  the  court 
refused,  the  following  instructions:  "The 
court  instructs  the  Jury  that  under  the  plead- 
ings and  the  proofs  in  this  cause,  the  defend- 
ant is  not  guilty,  and  you  should  so  say  by 
your  verdict.  The  court  instructs  the  Jury 
that  the  defendant  was  under  no  legal  obliga- 
tion to  redeem,  in  lawful  money  of  the  United 
States,  any  check  or  checks  which  may  have 
been  Issued  by  the  Wrlght-Dalton-Bell-An- 
chor Store  Company.  The  court  Instructs  the 
Jury  that  If  you  believe,  and  find  from  the  tes- 
timony In  this  cause,  that  defendant  at  or 
prior  to  the  time  the  prosecuting  witness  com- 
menced working  for  the  defendant  If  you 
find  from  the  testimony  that  he  did  do  any 
work  or  labor  for  defendant  told  prosecuting 
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witness  that  he  had  no  money,  but  that  be 
could  pay  him  hi  merchandise  orders  or 
checks  on  the  Wright-Dalton-Bell-Anchor 
Store  Company,  and  that  prosecuting  witness, 
Madden,  agreed  to  accept  said  checks  in  pay* 
ment  for  his  labor,  and  did  so  accept  the  same 
In  iiayment  therefor,  then  the  defendant  la 
not  guUty  of  the  offense  so  charged  against 
him,  and  yon  should  so  say  by  your  Terdlct." 
The  Jury  found  the  defendant  guilty,  and 
assessed  his  punishment  at  a  fine  of  $100.  A 
motion  for  new  trial  being  denied,  defendant 
appealed. 

1.  The  section  of  the  statute  upon  wliich  the 
information  is  grounded  Is  section  8142,  Rev. 
St.  1899,  and  reads  as  follows:  "It  shall  not 
be  lawful  tor  any  person,  firm  or  corporation 
in  this  state  to  issue,  pay  out  or  circulate,  for 
payment  of  the  wages  of  labor,  any  order, 
note,  check,  memorandum,  token,  evidence  of 
indebtedness,  or  other  obligation,  unless  the 
same  Is  negotiable  and  redeemable  at  Its 
face  valne.  In  lawful  money  of  the  United 
States,  by  the  person,  firm  or  corporation  Is- 
suing the  same."  This  statute  prohibits  the 
payment  of  wages  of  labor  In  any  check,  etc., 
that  is  not  negotiable  and  redeemable  at  Ita 
face  value  in  lawful  money  of  the  United 
States.  Under  the  statute  It  is  wholly  imma- 
terial by  whom  such  check,  etc.,  is  Issued  or 
put  In  circulation.  The  offense  consists  In 
using  the  Irredeemable  check,  etc.,  by  any 
one  In  payment  of  wages  of  labor.  It  prohib- 
its the  use  of  aU  instnmients  not  negotiable 
and  redeemable  In  money  in  the  payment  of 
wages  of  labor,  and  whoever  uses  one  for 
tliat  pmpose  violates  the  section,  regardless 
of  who  may  have  Issued  it  or  at  what  store  It 
is  payable  in  merchandise.  The  trial  court  so 
construed  the  statute,  as  is  demonstrated  by 
the  given  and  refused  instructions. 

2.  Can  the  laborer  contract  away  or  waive 
the  benefit  conferred  upon  him  by  the  statute? 
It  Is  contended  by  the  appellant  that  be  may, 
and  he  moved  the  court  to  so  instruct  tne 
Jury.  The  statute  was  designed  to  protect 
the  laboring  class  from  a  iH'evalent  evil,  to- 
wit,  that  of  receivhig  payment  of  their  wages 
from  thdr  employers  by  checks,  punch-outs, 
etc.,  redeemable  In  merchandise  only,  and  usu- 
ally at  the  employer's  store.  If  one  laborer 
can  waive  or  contract  away  the  benefit  se- 
cured by  the  statute,  so  may  every  other  la- 
borer. If  this  can  be  done,  what  is  then  to 
hinder  the  persons,  firms,  and  corporations 
scheming  to  make  a  profit  from  both  the  labor 
and  the  wages  of  the  laborer;  from  incorpo- 
rating in  the  contract  of  hire  an  express  stipu- 
lation that  the  laborer  waives  his  right  to  de- 
mand imyment  of  his  wages  In  money,  and 
agrees  to  take  a  check,  or  what  not,  redeem- 
able in  merchandise  at  his  employer's  store; 
and  thus  effectually  nullifying  the  statute? 
The  statute  is  the  offspring  of  necessity,  and 
Is  an  expression  of  legislative  policy.  It  ex- 
presses in  part  the  public  policy  of  the  state, 
and  cannot  be  waived  or  contracted  away. 
Turiey  v.  Edwards,  18  Mo.  App.  676;   Karnes 


V.  Insurance  Oo.,  144  Mo.  418,  46  S.  W.  166: 
WooUolk  V.  Duncan,  80  Mo.  App.  42L  Wliat 
the  law  prohibits,  cannot  be  «iforced  by  coo- 
tracu  Ordalhelde  v.  Railroad  Co.,  80  Ho. 
Appu  867:  Porter  t.  Jones.  62  Mo.  899;  Mur- 
phy V.  Bottomer,  40  Mo.  67. 

The  Information  follows  the  langoage  of 
the  statute  in  specifically  alleging  the  offense 
that  was  committed,  and  is  aafficient  Ibe 
Judgment  la  affirmed. 

BAKCLA7  and  GOODE,  JJ.,  concin; 


GREEN  V.  TATE  et  alt 

(Court  of  Civil  Appeals  of  Texaa.    June  7, 
1902.) 

APPEAL— RXVIEW—DBMCRRER— AMENDMENT 
—WAIVER  OF  ERRORS. 

1.  Where  the  statement  of  facts  has  becD 
stricken  out  twcause  uot  filed  in  time,  and  the 
portions  of  the  charge  assigned  as  error  present 
issues  in  a  manner  not  erroneoos  ander  some 
state  of  facts  which  may  have  Ijeen  developed, 
the  charge  should  not  be  held  enoneoas. 

2.  Where,  on  a  demurrer  to  the  petition  be- 
ing sustained,  plaintiff  files  an  ameudment,  to 
which  no  exception  is  urged,  the  error,  if  any, 
in  sustaining  the  demurrer,  will  not  be  coiuid- 
ered  on  appeal. 

E^rror  from  district  court,  EaUs  county;  J. 
E.  Dillard,  Judge. 

Action  by  Mary  Green  against  X  A.  Tate 
and  others.  F^om  a  Judgment  for  defend- 
ants, plalnQfl  brings  error.    Aflinued. 

Anderson  &  Anderson,  for  plaintiff  in  er- 
ror. Templeton  &  Harding,  for  defendants 
in  error. 

TE^IPLETON,  J.  This  Bult  was  tnoogbt 
by  Mrs.  Mary  Green  against  her  husband  and 
J.  A.  Tate  to  recover  a  tract  of  land  sold  by 
the  Greens  to  Tate.  It  was  alleged  that  the 
land  was  homestead,  and  that  the  sale  was 
void,  because  Mrs.  Green  was  coerced  into 
signing  the  deed,  and  Tate  paid  only  part  of 
the  consideration  agreed  on,  when  the  entire 
consideration  was  to  be  paid  in  cash.  A 
number  of  defenses  were  pleaded  by  the  de- 
fendant Tate.  A  Jury  trial  resulted  in  a 
Judgment  against  the  plaintiff,  and  she  has 
appealed  by  writ  of  error.  The  statement  of 
facts  found  in  the  record  has  been  stricken 
out  for  the  reason  that  the  same  was  not 
filed  within  the  time  allowed  by  law. 

All  the  assignments  of  error,  save  one, 
complain  of  the  charge  of  the  trial  court. 
Neither  in  the  assignments  nor  In  the  state- 
ments thereunder  are  the  paragraphs  of  tlie 
charge  complained  of  quoted  or  set  out  vitli 
sufficient  particularity  to  enable  ua  to  deter- 
mine from  the  brief  what  instructions  Tcere 
given  to  the  jury,  or  whether  there  was  error 
in  such  instructions.  So  far  as  we  can  Judge 
from  the  record,  omitting  the  statement  of 
facts,  the  portions  of  the  charge  criticised  io 
the  assignments  present  issues  made  by  the 

'  Rehearing  denied  June  28,  UOt,  and  writ  of  error 
denied  by  tupreme  court.       (     r^Oolf* 


Tex.) 


CUOPEB  T.  FORD. 


487 


pleadlnga  In  ■  maimer  not  erroneooB  under' 
some  state  of  facts  which  may  have  been  de- 
Teloped.  It  Is  mmecessary  to  consider  the  as- 
signments In  detail.  Is  the  absence  of  a 
gtstement  of  facts  it  is  impossible  for  ns  to 
determtaie  whether  the  charge  was  correct, 
or.  if  not  correct,  whether  the  error  was  ma- 
terial 

The  remaining  assignment  complains  of  tba 
action  of  the  trial  court  in  sustaining  an  ex- 
ception to  the  petition  of  the  plaintiff  to  a> 
ror.  It  Is  BuCQclent  to  say  that  after  the  de- 
murrer was  sustained  she  took  leave  to 
amend,  and  for  the  purxwse  of  curing  the  de- 
fect in  her  plea  filed  a  trial  amendment,  to 
wliicb  the  exception  was  not  urged.     ' 

The  Judgment  is  affirmed. 


KINO  et  aL  T.  HENDHRSON. 

(Oonrt  of  CiTil  Appeals  of  Texas.    Jane  25, 
1902.) 

BIS  JUDICATA— PARTIES-APPBAIx-ASSIGN- 
MBNT  OF  SRROa. 

Lin  a  boundary  suit,  where  there  are  aer- 
enl  plaintiffs,  a  jodgment  recovered  by  the  de- 
feudiDt  in  a  former  action  against  one  of  sach 
piaintitfs.  determining  such  bonndai^  line,  is 
admissible  in  eTidence,  imd  condnaive  as  to 
socb  plaintiff. 

2.  Where  neither  the  assignment  of  error  nor 
tlie  proposition  thereunder  points  out  in  what 
reiipect  the  eridence  is  deficient,  an  assignment 
that  the  court  erred  in  refusing  a  new  trial, 
because  the  verdict  and  judgment  are  not  sup- 
ported by  the  evidence,  is  not  sufficient  to  au- 
thorize an  appellate  court  to  revise  the  verdict. 

Appeal  from  district  court,  San  Saba  coun- 
ty; U.  D.  Slator,  Judge. 

Action  by  Rebecca  J.  King  and  others 
against  Sam  H.  Henderson.  From  a  judg- 
ment for  defendant,  plaintiffs  appeaL  Af- 
firmed. 

P.  II.  Faver,  for  appellants.  Leigh  Burle- 
son, for  appellee. 

KEY,  J.  This  Is  a  boundary  salt  reaolt- 
Ing  in  a  verdict  and  Judgment  for  the  defend- 
ant, and  the  plaintiffs  have  appealed. 

After  giving  due  consideration  to  all  the 
isslgnmrats.  our  conclusion  Is  that  no  rever- 
sible error  is  shown.  No  error  was  commit- 
ted In  allowing  the  defendant  to  put  in  evi- 
dence the  Judgment  rendered  in  a  former 
case,  because  Rebecca  J.  King,  one  of  the 
plaintiffs,  and  the  defendant  Sam  H.  Hen- 
derson were  parties  to  that  Judgment,  and 
tlietefore  It  was  admissible  as  against  the 
plaintiff  Rebecca  J.  King;  and.  If  the  other 
plaintiffs  desired  the  court  to  Instruct  the 
Jnry  more  specifically  than  was  done  as  to 
the  purpose  for  which  it  was  admitted  In 
evidence,  they  should  have  prepared  and  re- 
quested a  8i>eclal  Instruction  upon  the  sub- 
ject The  court  correctly  instructed  the  Jnry 
lliat  the  Judgment  referred  to  was  conclusive 
IS  against  the  plaintiff  Rebecca  J.  King,  and 
to  find  for  the  defendant  as  against  her. 
The  statement  of  facts  shows  that  the  sub- 


ject-matter involved  in  that  suit  was  the 
same  boundary  line  involved  In  this,  and  the 
Judgment  there  rendered  established  the  line 
as  contended  by  tlie  defendant  in  this  suit 
That  Judgment  as  against  the  plaintiff  Re- 
becca J.  King,  was  and  Is  conclusive;  and 
It  Is  Immaterial,  as  against  her,  what  the 
evidence  may  mow  show  in  reference  to  the 
true  location  of  the  line  in  dispute.  Hence 
we  overrule  the  second  and  third  assignments 
of  error. 

The  fourth  assignment  asserts  in  general 
terms  that  the  court  erred  In  refusing  a  new 
trial,  because  the  verdict  and  Judgment  are 
not  supported  by  the  evidence,  but  neither 
the  assignment  nor  the  proposition  submitted 
thereunder  points  out  in  what  respect  th»e 
was  a  deficiency  of  evidence;  and  the  motion 
for  a  new  trial.  In  so  far  as  It  complains  of 
the  verdict,  is  couched  In  the  same  general 
terms,  and  merely  asserts  that  "the  verdict 
and  Judgment  ore  not  supported  by  the  law 
nor  the  evidence  in  this  case."  It  la  well 
settlM  that  such  general  complaints  are  not 
sufficient  to  authorize  an  appellate  court  to 
revise  the  verdict  of  a  Jury.  "Wetz  v.  Wetz, 
66  8.  W.  869,  3  Tex.  Ct  Rep.  827;  Scott  v. 
BanlE,  66  S.  W.  485,  3  Tex.  Ct  Rep.  883,  and 
cases  there  cited. 

This  disposes  of  all  the  questions  present- 
ed, and  results  In  an  affirmance  of  the  judg- 
ment   Affirmed. 


COOPER  et  al.  (MAT,  Intervener)  r.  FORD 

et  al.i 

(Court  of  Civil  Appeals  of  Texas.    March  IS, 

1902.) 

NOTES  —  LIMITATIONS  —  HOMESTEAD  —  SHAM 
CONVEYANCE  —  VENDOR'S  LIEN  —  INSTRUC- 
TIONS—PRINCIPAL AND  AGENT  — NOTICB  — 
CONSPIRACY— ESTOPPEL-EVIDENCE. 

1.  Where  two  notes  each  contain  a  provision 
that  a  failure  to  pay  the  note  when  due  shall, 
at  the  option  of  the  holder,  mature  both  notes, 
failure  to  pay  the  first  note  does  not  mature 
the  second,  so  as  to  start  limitations  ruamng, 
Id  the  absence  of  the  exercise  of  such  option. 

2.  Where  the  owner  of  a  homestead,  with 
his  wife,  executed  a  warranty  deed  to  his  sis- 
ter, who  resided  with  thein,  as  a  sham,  for 
the  purpose  of  borrowing  money  on  the  notes 
whicn  the  sister  gave  as  the  pretended  pur- 
chase price,  an  instruction  that  the  fact  that 
the  indorsee  of  such  notes  knew  that  the  prop- 
erty was  homestead,  and  that  the  grantors  con- 
tinued to  reside  thereon,  was  not  sufflrient  to 
put  the  indorsee  on  inquiry  as  to  whether  the 
deed  was  a  sham,  was  au  instruction  aa  to  the 
legal  effect  of  the  possession,  and  was  not 
objectionable  as  being  on  the  weight  of  the  evi- 
dence. 

3.  A  princi])al  is  not  bound  by  knowledge  ac- 
quired oy  his  agent  iu  ordinary  social  inter- 
course before  the  transaction  with  the  princi- 
pal wns  contemplated,  but  only  by  such  knowl- 
edg:e  as  comes  to  the  agent  in  the  course  of  the 
transnction. 

4.  Where  a  person  dealing  with  another 
through  his  agent  conspires  with  such  agent  to 
defraud  the  priucipal,  the  principal  is  not  bound 
by  the  agent's  knowledge,  whether  his  powers 
are  general  or  special. 

*Wrlt  tt  error  dented  by  auprems  court  Juns  K, 
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5.  Where  the  owner  of  a  homestead  ezecut- 
ed  a  sham  deed  thereof  for  the  purpoae  of  ob- 
taining money  by  sale  of  the  notes  given  for 
the  pretended  purchase  price,  a  lieu  for  which 
was  reserred  in  such  deed,  and  an  agent  know- 
ing such  facta  purchased  the  note*  for  iiis  prin- 
cipal, such  facts  were  sutUcient  to  raise  the  is- 
sue of  conspiracy  t)etweeu  the  owner  of  tha 
homestead  and  the  agent. 

6.  A  wife  who  joins  her  hnsbaud  In  a  sham 
deed  of  the  homestead,  and  thereby  enables  lum 
to  borrow  money  on  notes  given  for  the  pre- 
tended purchase  price,  from  an  innocent  in- 
dorsee, is  bound  by  the  apparent  validity  of  the 
lien  reserred  in  the  deed  to  secure  such  notes. 

7.  Where  a  wife  joined  her  husband  in  a 
sham  deed  of  the  homestead  to  enable  liim  to 
borrow  money  on  the  notes  received  for  the 
pretended  purchase  price,  and  an  innocent  pur- 
chaser of  such  notes  sned  to  foreclose  the  ven- 
dor's lieu  securing  them,  an  affidavit,  executed 
by  the  husband  and  by  the  grantee,  that  the 
deed  was  made  in  good  faith,  and  admissions 
to  that  effect  by  him,  were  admissible  M 
against  her. 

8.  Where  a  witness  who  testified  at  a  former 
trial  of  the  action  is  dead,  his  testimony  may 
be  reproduced  by  reading  •  transcript  of  the 
notes  of  his  testimony,  verified  by  the  stenog- 
rapher, to  the  effect  that  he  took  the  notes, 
that  they  were  correct,  and  that  the  transcript 
is  a  correct  copy  of  the  notes. 

Appeal  from  district  court,  Dallas  county; 
Richard  Morgan,  Judge. 

Action  by  T.  W.  Pord,  receiver  of  the  Wat- 
kins  Land  &  Mortgage  Company,  against  S. 
M.  Cooper  and  another,  defendants,  and  Mrs. 
S.  L.  May,  Intervener.  From  a  Judgment  for 
plaintiff,  defendants  and  Intervener  appeaL 
Affirmed. 

McGormick  &  Spence,  for  appellants.  A. 
B.  Flrmln  and  Watts  &  Aldridge,  tor  appel- 
lee. 

TEMPLETON,  J.  On  December  13,  1889, 
S.  L.  May  and  wife  deeded  the  lot  which  is 
In  controversy  In  this  suit  to  May's  widowed 
sister,  Mrs.  S.  M.  Cooper.  May  and  wife, 
with  their  children,  and  Mrs.  Cooper,  with 
her  children,  resided  on  the  lot;  both  fam- 
ilies occupying  the  same  residence.  The  lot 
was  the  homestead  of  May  and  wife.  The 
deed  to  Mrs.  Cooper  was  in  the  usual  form, 
contained  general  covenants  of  warranty,  and 
was  duly  acknowledged.  It  recited  a  consid- 
eration of  $4,500  cash,  and  two  notes,  for 
$2,000  each,  bearing  interest  from  date  at 
the  rate  of  9  per  cent,  per  annum,  and  due  in 
two  and  three  years,  respectively.  May  at 
once  sold  the  notes  to  J.  B.  Watklns  Land  & 
Mortgage  Company,  which  was  represented 
in  the  transaction  by  Its  agent  M.  J.  Dart 
On  November  23,  1896,  T.  W.  Ford,  receiver 
of  the  Watklns  Company,  brought  suit  on 
said  notes  against  Mrs.  Cooper  as  maker,  and 
May  as  Indorser.  He  sought  a  foreclosure  of 
the  vendor's  Hen  on  said  lot  Mrs.  May  In- 
tervened. The  defendants  and  Intervener  set 
up  the  fact  that  the  lot  was  the  home- 
stead of  May  and  wife,  and  alleged  that  the 
deed  to  Mrs.  Cooper  was  made,  not  with  the 
intention  of  conveying  title,  but  for  the  pur- 
pose of  creating  an  apparent  vendor's  Hen,  In 

f  8.  See  Bvtdence,  vol.  20,  Cent  Dig.  |  2422. 


order  to  enable  May  to  borrow  money  on  tbe 
security  of  said  notes.  It  was  charged  that 
the  Watklns  Company,  tbrough  its  said  agent 
knew  that  the  lot  was  homestead  and  the 
conveyance  simulated.  The  plaintiff  denied 
notice,  and  pleaded  that  U  Dart  bad  notice, 
the  same  was  not  received  In  the  course  of 
his  agency,  and,  further,  that  If  Dart  had 
notice  be  concealed  the  facts  from  his  prin- 
cipal, and  colluded  with  appellants  to  de- 
fraud It  The  defendants  Interposed  the  stat- 
ute ot  limitations  In  bar  of  a  recover;  on 
the  notes.  A  jury  was  Impaneled  to  try  the 
case,  and  was  Instructed  by  the  court  that  the 
first  note  was  barred,  but  that  the  second 
note  was  not  Appellants  complain  of  the 
charge  In  respect  to  the  second  note.  The 
contention  Is  that  a  right  of  action  accrued 
on  that  note  when  default  was  made  on  the 
other  note.  The  contention  is  based  on  a 
stipulation  which  is  contained  In  both  notes, 
and  which  reads  thus:  "It  Is  understood  and 
agreed  that  failure  to  pay  this  note,  or  any 
installment  of  Interest  thereon,  when  dae, 
shall,  at  the  option  of  the  holder,  mature  this 
note  and  all  othef  notes  this  day  given  by  me 
to  said  8.  L.  May  In  payment  for  said  prop- 
erty, and  the  holder  can  proceed  to  collect 
the  same  In  the  same  manner  as  If  the  full 
time  had  expired."  We  had  occasion  to  con- 
sider a  similar  question  in  the  case  of  Ha^ 
rlngton  v.  ClaQln  (recently  decided,  and  not 
yet  officially  reported)  66  8.  W.  898.  That 
case  Is  decisive  of  the  question  under  con- 
sideration. The  stipulation  above  set  out 
was  not  self -operative,  and  did  not  have  the 
effect  to  change  the  time  of  maturity  as 
stipulated  in  the  note.  In  the  absence  of  an 
election  on  the  part  of  the  holder  of  the  note 
to  take  advantage  of  the  option.  The  charge 
of  the  court  was  correct  On  the  Issues 
Joined  concerning  the  Hen  the  Jury  returned 
a  verdict  for  the  plaintiff,  and  this  appeal  is 
prosecuted  from  a  Judgment  entered  on  such 
verdict 

The  evidence  showed  conclusively  that  the 
lot  was  the  homestead  of  May  and  wife;  that 
the  object  of  the  conveyance  to  Mrs.  Coo|)cr 
was  to  create  an  apparent  Hen  on  the  home- 
stead, so  that  May  could  borrow  money  there- 
on; that  the  Watklns  Company  bought  tbe 
notes  before  maturity,  and  paid  value  there- 
for. The  deed  and  notes  were  sufficient  on 
their  face  to  create  a  valid  Hen  on  the  lot. 
It  follows  that  the  Watklns  Company  Is  en- 
titled to  a  foreclosure,  If  It  did  not  have  no- 
tice of  the  fictitious  character  of  the  convey- 
ance. On  this  Issue  It  was  shown  that  the 
company  did  not  have  such  notice  unless  Its 
agent  Dart,  knew  the  facts  constituting  no- 
tice, and  his  knowledge  should  be  imputed 
to  bis  principal.  If  Dart  knew  the  facts, 
he  did  not  communicate  the  same  to  the 
company.  On  the  Issue  of  notice  three  ques 
tions  are  presented:  (1)  Whether  Dart  knew 
that  the  conveyance  was  simulated;  (2) 
whether.  If  he  knew  that  fact  be  acquired 
such  knowledge  In  the  course  of  his  aneucy; 
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aoA  <3)  wtether.  If  he  knew  the  tact,  he  c<d- 
loded  vlth  May  to  defraud  the  company. 

The  evidence  was  sufficient  to  support  a 
finding  by  the  Jury  that  Dart  did  not  hare 
notice  of  the  fact  that  the  conveyance  was  a 
sham.  The  only  complaint  made  by  appel- 
lants on  this  score  relates  to  the  part  of  the 
^ctiarge  wherein  the  jury  was  Instructed  that 
tbe  fact  that  Dart  Imew  that  the  property 
was  homestead,  and  that  May  and  wife  con- 
tlnood  to  reside  thereon  after  the  deed  waa 
made  to  Mrs.  Cooper,  was  not  sufficient,  in 
Itself  alone,  to  put  him  upon  Inquiry  as  to 
Thether  the  deed  was  a  mere  sham  or  pre- 
tended conveyance.  The  charge  is  attacked 
aa  being  upon  the  weight  of  tbe  evidence. 
Dart  knew  that  the  lot  was  the  homestead 
of  May  and  wife,  and  that  they  and  Mrs. 
Cooper  continued  to  reside  on  the  premises 
after  the  deed  was  made.  The  deed  was  suffi- 
cient on  its  face  to  convey  tbe  homestead, 
and  the  grantee  in  the  deed  was  in  actual 
occupation  of  the  premises  conveyed.  Under 
these  circumstances,  It  Is  true,  as  stated  In 
tbe  charge,  that  Dart's  knowledge  of  tbe 
homestead  character  of  the  property,  and  of 
the  fact  that  May  and  wife  did  not  vacate  the 
PNffliaes,  did  not  impose  upon  Dart  tbe  duty 
ot  making  Inquiry  as  to  whether  the  convey- 
uce  was  almalated.  Bylat  y.  Eylar,  60  Tex. 
31S;  Love  v.  Breedlove,  75  Tex.  649,  18  S. 
W  222.  The  charge  ahuply  instructed  the 
Joiy  as  to  tbe  legal  effect  on  the  issue  of  no- 
tice of  the  continued  possession  by  May  and 
wife  of  the  premises  deeded  by  them  to  Mrs. 
Cooper.  Possession  of  land  la  sometimes  no- 
tice of  the  real  right  and  title  of  the  poe- 
sessor,  and  sometimes  not  When  possession 
is  r^ed  on  to  show  notice,  it  is  not  improper 
to  histmct  the  Jury  as  to  the  legal  effect  of 
the  character  of  poesession  shown.  We  And 
no  error  in  tho  charge  complained  of,  and  It 
la  approved. 

On  the  question  as  to  whether  the  knowl- 
edge possessed  by  Dart  waa  received  in  the 
course  of  hia  agency,  the  evidence  shows  that 
he  lived  near  the  lot  in  controversy;  that  be 
knew  the  lot  was  the  homestead  of  May  and 
Mfe,  and  had  been  for  years;  that  he  knew 
Mrs.  Cooper  was  May's  sister,  and  that  she 
and  her  children  lived  with  May  and  wife. 
This  information  was  acquired  while  Dart 
was  agent  of  tbe  Watklns  Company,  but  be- 
fore there  was  any  thought  of  the  transac- 
tion out  of  which  tbls  Utlgatlon  grew.  It 
wss  acquired  casually  and  in  ordinary  social 
intercourse.  The  court  instructed  the  Jury 
that  the  company  would  be  chargeable  only 
with  such  knowledge  as  came  to  Dart  in  the 
coarse  of  the  transaction.  The  cliarge  fol- 
lows the  rale  laid  down  in  KaufTman  v.  Bo- 
bey,  60  Tex.  310,  48  Am,  Rep.  264.  If,  tot 
•07  reason,  the  rule  Is  not  applicable  to  this 
cue,  tbe  fact  Is  immaterial.  Dart  acquired 
no  information  before  the  inception  of  the 
transaction  which  tended  to  show  notice  of 
^  fact  that  tbe  conveyance  to  Mrs.  Cooper 
wu  simuluied.    The  charge  given  did  not 


withdraw  from  flie  comrtderatlon  of  the  Jury 
any  fact  which  had  a  tendency  to  show  no- 
tice of  the  pretended  character  of  the  convey- 
ance, and  this  was  the  only  material  issue. 

On  the  Issue  as  to  whethar  Dart  and  May 
conspired  to  defraud  the  company  the  court 
instructed  the  Jury  that.  If  they  found  that 
there  was  such  conspiracy,  tbe  company 
would  not  be  bound  by  the  Imowledge  of 
Dart  that  the  deed  was  a  mere  sham.  The 
charge  given  follows  the  rule  hiid  down  by 
tbls  court  in  Campbell  v.  Crowley,  56  S.  W. 
878.  The  charge  Is  objected  to  on  three 
grounds:  (1)  Because  there  Is  no  evidence 
raising  such  issue;  (2)  because  Dart  was  a 
general  agent,  and  the  company  was  bound 
by  his  knowledge;  and  (3)  because,  even  if 
May  did  conspire  with  Dart  to  defraud  the 
company,  Mrs.  May  would  not  be  estopped 
by  tbe  fraudulent  conduct  of  her  husband. 
If,  as  contended  by  appellants,  the  convey- 
ance was  a  mere  device,  and  Dart  knew  the 
fact,  then  tbe  effect  of  tbe  transaction  was  to 
defraud  the  company.  May  and  Dart  both 
knew  that  a  valid  lien  could  not  be  created 
on  the  homestead;  and  if  they  had  the  pre- 
tended conveyance  made,  and  procured  tbe 
company  to  put  up  its  money  on  the  faith 
of  a  lien  apparently  genuine,  but  really  bo- 
gus, such  facts  would  be  sufficient  to  raise 
the  issue  of  conspiracy.  The  evidence  shows 
that  Dart  was  the  agent  of  tbe  company, 
which  was  a  foreign  corporation,  and  had 
charge  of  its  business  In  Texas.  He  had  full 
power  to  negotiate  and  dose  tbe  deal  with 
May.  He  does  not  appear  to  have  been  a 
corporate  officer  of  the  comiuny.  These 
facts  do  not  take  this  case  out  of  the  rule 
stated  in  the  charge  of  tbe  court  on  the  issue 
of  conspiracy.  If  an  agent,  no  matter  how 
general  may  be  bis  powers,  conspires  with 
another  to  defraud  his  principal,  notice  to 
such  agent  will  not  be  imputed  to  the  prlnci- 
paL  It  Is  a  question  as  to  whether  there  was 
a  conspiracy  with  intent  to  defraud,  not 
whether  the  agent  possessed  general  or  lim- 
ited powers.  The  principal  is  entitled  to  pro- 
tection against  the  fraud  of  a  general  agent 
on  the  same  ground  and  with  as  great  reason 
as  he  is  against  the  fraud  of  a  special  agent 
and  one  conspiring  with  a  general  agent  to 
defraud  tbe  principal  is  entitled  to  as  little 
consideration  as  if  he  bad  colluded  with  a 
special  agent  What  were  the  powers  of  the 
agent  might  be  a  material  Inquiry  on  an  is- 
sue other  than  that  of  conspiracy.  Thus,  in 
this  case,  if  Dart  bad  authority  to  inaugru- 
rate,  conduct  and  conclude  the  negotiations 
for  the  purchase  of  tbe  notes  from  May,  and 
if  he  knew  that  the  conveyance  to  Mrs.  Coop- 
er was  simulated,  and  if,  acting  within  the 
limits  of  the  discretion  vested  in  him  by  the 
company,  he  elected,  in  behalf  of  tbe  com- 
pany, and  without  any  intent  to  defraud  it, 
to  make  the  loan,  then  notice  to  him  would 
be  Imputed  to  the  company.  But  If  Dart  in- 
tended to  defraud  the  company,  which  is  the 
theory  presented  by  the  charge  before  us. 
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then  be  ceased  to  represent  the  company, 
and  the  law  will  not  Impute  notice  to  It  of 
the  facts  known  to  him. 

The  contention  that  Mrs.  May  cannot  be 
estopped  by  the  fraud  of  her  husband  may 
be  noticed  briefly.  If  the  Watklns  Company 
Is  entitled  to  a  foreclosure  of  Its  lien,  It  is 
on  the  ground  that  it  was  an  Innocent  pu> 
chaser  of  the  notes  sued  on,  and  not  on  the 
ground  that  Mrs.  May  Is  estopped  from  set- 
ting up  her  homestead  right  In  the  lot  In  con- 
troversy. Graves  v.  Kinney  (Tex.  Sup.)  66 
S.  W.  293.  And  If  the  company  bought  the 
notes  without  notice  of  the  fictitious  charac- 
ter of  the  conveyance  to  Mrs.  Cooper,  it  Is  an 
Innocent  purchaser,  and  Is  entitled  to  recover 
as  such.  If  May,  the  holder  and  payee  of  the 
notes,  colluded  with  the  company's  agent. 
Dart,  to  defraud  the  comimny  by  selling  to 
It  notes  secured  only  by  a  void  lien  on  the 
homestead,  the  knowledge  possessed  by  Dart 
will  not  be  imputed  to  the  company  for  the 
purpose  of  protecting  Mrs.  May's  homestead 
right  By  her  act  in  Joining  in  the  convey- 
ance to  Mrs.  Cooper  she  placed  it  In  the  pow- 
er of  ber  husband  to  enter  into  such  con- 
spiracy, and  must  abide  the  consequences. 
At  the  time  she  signed  the  deed  she  knew 
that  her  husband  intended  to  borrow  money 
on  the  notes. 

The  plaintiff  was  permitted  to  introduce  in 
evidence  a  sworn  statement  of  May  and  Mrs. 
Cooper  to  the  effect  that  the  deed  to  the  lat- 
ter was  made  In  good  faith,  and  not  for  the 
purpose'  of  defeating  the  homestead  law. 
The  statement  was  executed  on  the  day  the 
deed  was  made,  and  as  an  Inducement  to  the 
loan.  The  Intervener  requested  a  special 
charge  (which  was  refused)  that  the  Jury 
should  not  consider  the  statement  as  in  any 
wise  affecting  her.  The  evidence  was  clearly 
admissible  on  the  Issue  as  to  whether  the 
company  was  an  Innocent  purchaser  of  the 
notes,  and,  If  It  was  such  innocent  purchaser, 
—a  fact  which  the  statement  tended  to  estab- 
lish,—then  It  was  entitled  to  be  protected 
even  against  Mrs.  May's  homestead  right. 
The  court  did  not  err  In  refusing  to  give  the 
said  charge. 

The  plaintiff  Introduced  in  evidence  a  let- 
ter written  by  May  to  Dart  in  1893  in  which 
May  asked  an  extension  on  the  notes,  and,  In 
effect,  recognized  the  whole  transaction  as 
being  bona  flde  and  binding.  The  intervener 
requested  a  special  charge  Instructing  the  ju- 
ry not  to  consider  the  letter  as  in  any  wise 
affecting  her.  The  letter  was  admissible  for 
several  purposes  as  against  May,  and  It  was 
admissible  against  Intervener  on  one  theory, 
at  least  May  was  her  most  material  witness 
on  the  Issue  as  to  whether  Dart  knew  of  the 
simulated  nature  of  the  conveyance  to  Mrs. 
Cooper,  and  the  letter  tended  strongly  to  con- 
tradict the  evidence  given  by  him  in  her  fa- 
vor on  that  point  The  charge  asked  requir- 
ed the  Jury  to  disregard  the  letter  on  all  the 
Issues  between  the  plaintiff  and  intervener, 
wuen  it  should  liave  been  considered  on  at 


least  one  Issue  between  them.  There  was 
no  error  In  refusing  to  give  the  charge. 

At  the  time  of  the  trial.  Dart  was  dead. 
He  had  testified  on  a  former  trial,  and  the 
plaintiff  reprodnced  his  testimony.  Ihis  wai 
done  by  producing  a  transcript  of  his  testi- 
mony given  at  the  first  trial.  The  transcript 
was  verified  by  a  stenographer  who  testified 
that  the  same  was  made  by  him,  and  was  a 
faithful  copy.  In  substance,  of  stenograplilc 
notes  taken  by  him  of  the  testimony  of  the 
witness;  that  the  notes  were  taken  at  the 
time  the  testimony  was  given;  and  that  he 
knew  the  notes  to  be  correct  The  stenogra- 
pher did  not  know,  independent  of  the  facts 
stated,  that  the  transcript  was  a  correct  copy 
of  the  testimony  of  the  witness,  but  did 
know  that  the  notes  were  full  and  correct, 
and  had  been  truly  copied.  The  transcript 
was  then  permitted  to  be  read  in  evidence 
over  the  objections  of  appellants.  We  find  no 
error  in  this  action  of  the  court  If  the  ste- 
nographer could  have  testified  that  he  re- 
membered the  substance  of  the  evidence  of 
the  witness,  he  would  have  been  permitted 
to  testify  to  his  recollection  thereof.  The 
testimony  of  the  deceased  witness  was  taken 
by  the  stenographer  literally  as  it  was  given. 
and  was,  beyond  question,  much  more  Ukely 
to  be  correct  than  the  recollection  of  any  wit- 
ness. The  notes  of  the  stenographer  were 
unintelligible  to  the  uninitiated,  and  it  was 
therefore  necessary  to  use  the  transcript 
thereof  made  by  him. 

The  Judgment  Is  affirmed.    Affirmed. 


GALVESTON,  H.  &  S.  A.  RT.  CO.  t.  ORTH- 
WBIN-FITZHDGH  COTTON  CO. 

(Conrt  of  Civil  Appeals  of  Texas.     Jane  2S. 
1802.) 

CARRIERS-COTTON  SHIPMENT-COHPRKSSINa 
IN  TRANSIT. 
1.  One  shipping  cotton  by  bill  of  lading  cod- 
taining  notation,  "To  be  compressed  in  tran- 
sit," is  not  entitled  to  deduction  from  (reiglit 
rate  fixed  by  the  railroad  commission,  though 
it  is  not  compressed;  there  being  no  com- 
press at  shipping  point  or  intermediate  station; 
the  rules  of  the  commission  providing  that  a 
shipper  desiring  his  cotton  delivered  compress- 
ed, when  there  is  no  compress  at  sbippin; 
point,  shall  insert  in  bill  of  lading,  "To  be  com- 
pressed in  transit,"  and  it  shall  be  the  car- 
rier's duty  to  comply  with  instruction  if  Uier» 
la  a  compress  at  an  intermediate  station. 

Appeal  from  Harris  county  court;  B.  B. 
Vasmer,  Judge. 

Action  by  the  Orthweln-Fltzhngfa  Cotton 
Company  against  the  Galveston,  Harrlsbnrg 
&  San  Antonio  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

Baker,  Botta,  Baker  &  Lovett,  for  appel- 
lant 

PIiBASANTS,  J.  Appellant  received  from 
the  appellee  at  Engle,  Fayette  county,  for 
ahlinnent  to  Houston,  Tex.,  16  bales  of  oot- 
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ton.  Tbe  cotton  was  shipped  under  two  bills 
of  lading;  one  covering  12,  and  tlie  other 
3,  bales.  Each  of  these  bills  contained  the 
notation,  "To  be  compressed  in  transit" 
The  cotton  was  promptly  shipped  to  Houston, 
but  there  being  at  that  time  no  compress 
in  operation  between  Engle  and  Houston, 
It  reached  its  destination  in  an  uncompressed 
condition.  When  the  cotton  reached  Hous- 
ton, appellee  refused  to  receive  it  unless  ap- 
pellant would  have  it  compressed  at  Hona- 
ton,  or  would  deduct  from  its  freight  charges 
of  42  cents  per  100  pounds  the  cost  of  such 
compression,  which,  at  the  rate  of  10  ceuts 
per  100  pounds,  amounted  to  $7.50.  Appel- 
lant refused  to  accede  to  this  demand,  and 
tbe  cotton  remained  in  its  possession  for  sev- 
eral weeks,  during  which  time  demurrage 
and  storage  charges  accrued  to  the  amount 
of  $20.75,  and  the  market  value  of  the  cot- 
ton depreciated  in  the  amount  of  $84.  Ap- 
pellee finally  received  the  cotton,  and,  un- 
der protest  paid  all  the  charges.  It  then 
brought  snit  in  the  justice  court  to  recover 
back  the  demurrage  and  storage  charges 
and  the  costa  of  compression,  and  also  to  re- 
cover the  amount  of  the  depreciation  in  the 
value  of  the  cotton;  the  aggregate  sum  claim- 
ed being  I112.2S.  The  trial  In  tbe  Justice 
court  resulted  in  a  Judgment  in  favor  of 
appellee  tor  the  full  amount  claimed,  but 
on  appeal  and  trial  de  novo  in  the  county 
court  appellee  only  recovered  the  costs  of 
compression,  $7.50.  From  this  Judgment  the 
railroad  company  prosecutes  this  appeaL 

The  only  question  presented  for  our  deci- 
sion Is  whether  the  appellee  is  entitled,  un- 
der the  facts  in  the  case,  to  recover  the  cost 
of  having  the  cotton  compressed.  This  ques- 
tion must  be  answered  in  the  negative.  At 
the  time  this  shipment  was  made,  the  freight 
rate  on  cotton  from  Engle  to  Houston,  aa 
fixed  by  the  Texas  railroad  commission,  was 
42  cents  per  100  pounds.  This  was  the  rate 
paid  by  appellee.  While  the  rules  of  the  rail- 
road commission  required  tbe  railroad,  if 
there  had  been  a  compress  at  the  place  of 
shipment  or  at  ■  station  directly  intermedi- 
ate between  the  place  of  shipment  and  the 
place  of  destination,  to  have  the  cotton  com 
pressed,  it  the  shipper  so  directed,  it  was 
only  under  these  conditions  that  it  became 
the  doty  of  the  carrier  to  pay  the  charges 
for  compression.  The  rules  of  the  railroad 
commission  are  as  follows: 

"First  A  shipper  desiring  his  cotton  to 
be  delivered  at  destination  uncompressed, 
sball  give  to  tbe  railroad  company  notice  of 
such  desire  by  inserting  In  his  bills  of  lad- 
ing the  notation.  To  go  through  uncompress- 
ed,' or  other  plain  words  of  similar  import 
and  it  shall  be  the  duty  of  the  railroad  com- 
pany accepting  such  shipment  to  make  de- 
livery at  destination  accordingly. 

"Second.  A  shipper  desiring  his  cotton  de- 
livered at  destination  compressed  shall,  when 
so  compress  Is  In  operation  at  shipping  point 
give  to  tlw  railroad  company  notice  of  audi 


desire  by  Inserting  in  his  bills  of  lading  tbe 
notation,  "To  be  compressed  in  transit'  and 
it  aball  be  the  duty  of  the  railroad  company 
accepting  the  shipment  to  comply  with  such 
instructions,  if  there  Is  an  accessible  com- 
press at  a  station  directly  intomediate  be- 
tween shipping  point  and  destination. 

"Third.  Uallroad  companies  shall  assume 
the  cost  of  compressing  cotton,  which  Is  to 
be  delivered  at  destination  compressed,  only 
<m  the  following  conditions:  (1)  Cotton  shall 
be  compressed  at  shipping  point  when  an 
accessible  compress  Is  In  operation  at  such 
point.  (2)  When  no  compress  Is  in  opera- 
tion at  shipping  point  the  cotton  shall  be 
compressed  at  a  station  directly  Intermediate 
between  shipping  point  and  destination,  and 
distant  seventy  miles  or  more  from  such 
destination.  Compresses  being  In  operation 
at  two  or  more  stations  directly  intermediate 
between  shipping  point  and  destination,  the 
compress  nearest  to  sliipplng  point  shall  be 
selected  to  compress  such  cotton.  (3)  The 
amotmt  ot  the  cost  of  compressing,  assumed 
by  railroad  companies,  shall  not  exceed  ten. 
(10)  cents  per  100  pounds,  out  of  rates  that 
are  not  less  than  S5  cents  per  100  pounds  be- 
tween stations  subject  to  the  rates  prescrib- 
ed In  table  of  rates,  section  1,  of  this  tariff, 
nor  less  than  35  cents  per  100  pounds  to 
Houston  from  points  specified  In  exceptions, 
section  2,  of  this  tarlflT.  When  the  rates 
between  such  stations  are  less  than  3S  cents 
per  100  pounds,  the  railroad  companies  shall 
assume  only  so  much  of  the  cost  of  com- 
pressing aa  will  make  the  aggregate  of  such 
cost  and  the  current  freight  rate  not  to 
exceed  35  cents  per  100  pounds." 

The  uncontradicted  evidence  shows  that 
at  the  time  this  shipment  was  made  there 
was  no  compress  In  operatiou  at  Engle,  or  at 
any  station  on  appellant's  road  between 
Engle  and  Houston;  and  we  think  It  clear 
that  under  the  rules  above  quoted,  appel- 
lant was  not  required  to  have  the  cotton 
compressed.  It  was  further  shown  that  there 
had  been,  until  a  few  days  prior  to  this  ship- 
ment a  compress  In  operation  at  Schulen- 
berg,  a  station  on  appellant's  road  between 
Engle  and  Houston,  and  that  at  the  time  the 
cotton  was  received  for  shipment  and  the 
bills  of  lading  given  therefor,  neither  the 
agent  of  appellee  who  delivered  the  cotton, 
nor  tbe  agent  of  appellant  who  received  the 
same  and  Issued  the  bills  of  lading,  knew 
that  said  compress  had  ceased  operation.  It 
is  therefore  evident  that  it  the  notation  In 
the  bills  of  lading,'  "To  tie  compressed  In 
transit"  could  be  regarded  as  evidencing  a 
contract  on  the  part  of  the  railroad  company 
to  have  tbe  cotton  compressed,  such  coutrac-t, 
having  been  executed  under  a  mutual  mis- 
take of  fact,  would  not  be  binding.  The  no- 
tation In  the  bills  of  lading  cannot  be  con- 
sidered as  evidencing  any  contractual  under- 
taking on  the  part  of  appellant  but  was 
merely  a  notice  of  the  desire  of  the  shipper 
to  have  the  cotton  compressed  In  transit 
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given  In  the  manner  prescribed  by  the  rules 
of  the  railroad  commission,  and  necessarily 
subject  to  all  of  the  conditions  imposed  by 
said  rules.  In  fixing  the  freight  rate  for  the 
transportation  of  cotton  by  railroads  within 
this  state,  the  railroad  commission  has  not 
seen  fit  to  make  any  distinction  between 
compressed  and  uncompressed  cotton,  but, 
recognizing  the  ben^t  accruing  to  the  car- 
rier by  reason  of  the  lessened  cost  of  trans- 
porting compressed  cotton,  it  has  provided 
that  if  the  shipper  so  requests,  the  railroad 
company  shall  have  cottoh  delivered  to  It  for 
shipment  compressed,  and  shall  pay  the  char- 
ges for  same,  not  to  exceed  a  certain  amount, 
oat  of  the  prescribed  freight  rate,  whenever 
there  is  at  the  time  of  shipment  an  accessible 
compress  in  operation  at  the  place  of  shipment, 
or  at  any  station  on  the  railroad  directly  in- 
termediate l)etween  the  place  of  shipment 
and  the  place  of  destination.  The  freight 
rate  Is  fixed  at  what  the  commission  consid- 
ers a  fair  and  reasonable  rate  for  transporta- 
tion of  uncompressed  cotton,  and  the  car- 
rier is  only  required  to  expend  a  portion  of 
this  rate  In  paying  compress  charges  when 
by  doing  so  it  derives  the  corresponding 
benefit  resulting  from  the  lessened  cost  of 
transporting  compressed  cotton.  In  this  case 
the  appellant  was  compelled,  through  no  fault 
on  its  part,  to  transport  appellee's  cotton 
from  Engle  to  Houston  in  an  uncompressed 
condition,  and  we  think  It  clearly  entitled 
to  receive  the  compensation  fixed  by  law  for 
such  services. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  judgment  here  rendered  in  favor 
of  appellant,  and  it  is  so  ordered.  Reversed 
and  rendered. 


HILDENBRAND  et  al.  v.  MA.RSHALIl 

<Coart   of   Civil  Appeals   of   Texas.     July   3, 
1902.) 

INJURY  TO  EMPLOYE— MINORS— NEGLIOBNCBS— 
PLEADINO— DAHAOBS— EVIDENCB. 

1.  Though  the  petition  in  an  action  tor  in- 
jury to  a  minor  employ^  by  being  thrown  by 
falling  lumber  against  a  saw  shows  that  the 
negligent  piling  of  the  lumber  was  the  prox- 
imate cause  of  the  accident,  it  la  proper,  iu 
the  development  of  the  facts,  as  bearmg  on  the 
ussumptiou  of  risk,  to  allege  and  prove  that 
his  father  had  contracted  with  the  employer 
for  bis  doing  other  and  less  dangerous  work, 
aud  that  he  had  been  ordered  into  a  dangerous 

Since  to  do  the  work  without  warning  of  the 
anger. 

2.  Though  the  lumber  which  falls  on  a  minor 
employe  while,  by  direction  of  the  foreman, 
doing,  different  work  from  what  be  was  em- 
liloyed  to  do,  was  negligently  piled,  recovery 
cannot  be  had  for  bis  injury  if,  considering  his 
age  and  intelligence,  be  was  not  ezercisdng  prop- 
er care,  or  the  danger  was  obvious. 

3.  Evidence  as  to  present  condition  of  plain- 
tiff witli  reference  to  his  injuries  and  capacity 
to  work  is  admissible  on  the  question  of  per- 
manent injury;  its  effect  being  limited  by  the 
charge  to  the  time  after  he  becomes  of  age,  he 
^eing  a  minor. 

1 1.  8m  Damages,  voL  IB,  Cent  Dig.  K  480,  tfL 


Appeal  from  district  court  Oalveston  coim- 
ty;  Robt  M.  Franklin,  Judge. 

Action  by  .Tohn  Marshall,  Jr..,  by  next 
friend,  against  O.  HUdenbrand  &  C!o.  Judg- 
ment for  plaintiff,  and  defendants  appeal 
Reversed. 

Moritz  O.  Kopperl  and  Wm.  T.  Austin, 
for  appellants.  Marsene  JotuiBon  and  John 
C.  Walker,  for  appellee. 

OARRETT,  O.  J.  This  action  was  brought 
by  John  Marshall,  Jr.,  a  minor,  by  bis  fatlier, 
as  next  friend,  against  Otto  Haase,  doing 
business  as  C.  HUdenbrand  &  Co.,  to  recover 
damages  for  personal  injuries  received  by  the 
plaintiff  while  In  the  employ  of  the  defend- 
ant in  a  planing  mllL  The  Injuries  were  the 
loss  of  three  fingers  of  the  plaintiff's  right 
hand,  cut  off  by  a  circular  saw.  The  cause 
was  tried  by  jury,  and  resulted  In  a  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of 
$1,500.  The  plaintiff  was  19  years  of  age,  of 
average  intelligence,  and  had  been  employed 
In  the  defendant's  planing  mill  9  days  when 
he  was  Injured.  The  saw  was  set  in  a  table 
or  bench  about  three  feet  high,  and  project- 
ed above  the  plane  of  the  table  at  the  time 
of  the  accident  about  three  Inches.  Defend- 
ant's foreman,  Dingeman,  was  operating  the 
saw,  and  was  ripping  up  material  for  blinds. 
In  doing  this  work,  the  lumber,  when  cot 
would  be  put  aside,  to  b^  moved,  and  the 
strips  and  sawdust  would  fall  to  the  floor. 
Dingeman  called  the  plaintiff  to  him,  and 
Instructed  him  to  move  the  accumulated  ma- 
terial, and  while  so  engaged  In  some  manner 
the  plaintiff's  hand  came  in  contact  with  the 
saw.  The  petition  alleged  that  It  was  nnder- 
stood  between  plaintifTs  father  and  the  de- 
fendant that  plaintiff  was  to  be  a  general 
helper  about  the  mill,  and  should  not  be  put 
to  work  about  dangerous  or  moving  macbhi- 
ery;  that  plaintiff  was  totally  Inexperienced 
as  to  machinery  and  the  work  he  was  requh-- 
ed  to  do;  and  that  such  fact  was  known  to 
the  defendant  and  his  vice  principal  and 
agents  at  the  time  of  his  employment  The 
grounds  of  negligence  alleged  against  the  de- 
fendant were  (1)  that  he  required  the  plaintiff 
to  tso  Into  an  unsafe  place  to  work  without 
warning  him  of  the  danger;  (2)  that  he  was 
required  to  work  at  the  saw,  contrary  to  the 
terms  of  employment  as  undo-stood  by  his 
father:  and  (3)  that  defendant  negligently 
allowed  a  pile  of  lumber  to  be  made  in  a 
dangerous  manner,  which  fell  upon  plaintiff 
while  he  was  engaged  in  carrying  out  the 
order  of  defendant's  foreman,  and  caused 
him  to  fall  against  the  saw.  The  defendant 
answered  by  general  demurrer,  and  also  by 
special  exception  to  the  acts  of  negligence 
alleged,  other  than  that  of  the  negligent  pil- 
ing of  the  lumber,  because  that  appeared 
from  the  allegations  of  the  petition  to  hare 
been  the  proximate  cause  of  the  injury.  De- 
fendant also  pleaded  tlie  general  denial,  and 
contributory  negligence  la  attemptlm  tn  > 
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negligent  and  careless  manner  to  remove  a 
piece  of  lumber  from  a  bench  wbere  a  cir- 
cular sa-w  was  In  operation  in  full  view  of 
plaintiff. 

The  first  three  assignments  are  gronped, 
and  predicate  error  in  the  action  of  the  court 
III  oremiliiig  the  special  exceptions  of  the 
defendant;  the  contention  being  that  it  ap- 
peared from  the  petition  that  the  alleged  neg- 
ligence in  permitting  the  accumulation  of 
the  lumber  negligently  piled,  the  falling  of 
which  against  the  plaintiff  caused  him  to  be 
injured,  was  the  proximate  cause  of  the  in- 
jury, and  that  the  other  grounds  of  negli- 
gence alleged  should  have  been  stricken  out 
on  account  of  their  remoteness.  The  allega- 
tions and  evidence  with  r^ard  to  the  direc- 
tion of  the  plaintiff  to  do  work  not  within 
the  agreement  made  with  bis  father  were 
proper  in  the  development  of  the  facts  of  the 
tase,  and  showing  the  application  of  princi- 
ples to  a  case  where  a  servant  has  been  di- 
rected to  do  work  outside  of  the  scope  of  his 
employment.  No  negligence  can  be  predicat- 
ed upon  such  act  alone.  The  same  duty  of 
warning  rests  upon  the  master,  but  the  saine 
presumption  of  competency  to  apprehend  and 
avoid  all  dangers  that  may  l>e  discovered  by 
ordinary  care  does  not  apply  against  the  serv- 
ant in  mere  temporary  work  outside  of  the 
employment  Bailey,  Mast  Llab.  p.  220  et 
seq.  The  mere  fact  that  the  minor  is  set 
at  a  more  dangerous  class  of  work  than  that 
for  wbicb  be  was  originally  employed  does 
not  make  the  master  liable  for  injuries  sus- 
tained by  the  minor,  unless,  nnder  all  the 
circumstances,  it  was  a  negligent  act  on  the 
part  of  the  master.  14  Am.  &  Eng.  Enc 
I^w,  899.  The  acts  of  negligence  were  well 
pleaded,  and,  notwithstanding  the  fact  that 
proof  of  the  existence  of  the  ground  alleged 
in  the  negligent  piling  of  the  lumber  would 
show  It  to  have  been  the  proximate  cause, 
still  It  was  proper  to  allege  and  offer  evi- 
dence In  support  of  the  other  grounds  of  neg- 
ligence, for  the  evidence  might  not  to  the 
minds  of  the  Jury,  have  been  sufficient  to 
sustain  the  last  alleged  ground.  Hence  there 
was  no  error  In  overruling  the  exceptions. 
From  what  has  been  said,  it  appears  that  we 
think,  also,  that  there  was  no  eiTor  in  al- 
lowing the  father  of  the  plaintiff  to  testify 
as  to  the  terms  of  the  employment.  The 
evidence  not  only  tends  to  show  that  the  de- 
fendant may  have  been  negligent  in  permit- 
ting an  inexperienced  youth  to  work  about 
a  circular  saw,  but  it  bears  upon  the  ques- 
tion of  assumption  of  risk,  as  above  indicat- 
ed. 

Special  instruction  No.  3  requested  by  the 
defendant  ignored  the  theory  of  the  case  that 
the  Injury  to  the  plaintiff  was  caused  by  the 
{ailing  of  the  pile  of  lumber  upon  him  and 
throwing  htm  against  the  saw,  and  was  prop- 
erly refused.  It  Is  correct,  as  a  principle  of 
law,  that,  although  the  plaintiff  was  Instruct- 
ed by  the  defendant's  foreman  to  remove  the 
piece  of  lumbei-  from  against  the  saw,  yet 


if  the  danger  to  be  Incurred  In  performing  the 
act  was  open  and  obvious  to  the  plaintiff, 
and  he  was  of  sufficient  Intelligence  to  un- 
derstand the  danger,  he  assumed  the  risk  of 
obeying  the  instructions.  But  the  requested 
instruction  did  not  stup  with  the  enunciation 
of  the  principle,  but  instructed  the  Jury  to 
return  a  verdict  for  the  defendant  If  they 
found  that  the  danger  was  open  and  obvious, 
and  the  plaintiff  was  of  sufficient  Intelligence 
to  understand  it,  without  referoice  to  the 
other  facts. 

The  defendant  also  requested  the  follow- 
ing special  instructions,  which  were  refused 
by  the  court  and  the  refusal  has  been  as- 
signed as  error:  "(7)  If  you  believe  plaintiff 
was  injured  by  reason  of  some  timber  or 
lumber  falling  against  or  upon  him,  and 
throwing  him  upon  the  saw,  and  if  you  find 
that  the  condition  In  which  same  was  piled 
up  was  open  and  obvious  to  plaintiff,  and, 
considering  his  age  and  intelligence,  he 
should  and  ought  to  have  known  the  dan- 
ger, if  any,  surrounding  him  at  the  time, 
and  If  you  believe  that  the  plaintiff,  consid- 
ering the  circumstances  surrounding  him 
at  the  time,  was  not  exercising  such  care  and 
prudence  in  doing  or  undertaking  to  do  the 
work  at  which  he  was  engaged  that  would 
or  should  ordinarily  be  exercised  by  a  per- 
son of  like  age  and  intelligence  of  plaintiff 
under  similar  circumstances,  then  plaintiff 
cannot  recover,  even  though  the  plaintiff  at 
the  time  was  following  the  Instnictlons  of  de- 
fendant's foreman,  and  In  such  case  you  will 
And  for  the  defendant"  "(15)  If  you  believe 
the  plaintiff  was  injured  by  reason  of  some 
pieces  of  lumber  or  timber  falling  against  him 
and  throwing  him  upon  the  saw,  which  lum- 
ber or  timber  was  lying  or  plied  up  to  the 
Bide  or  back  of  where  plaintiff  was  at  work, 
and  If  you  find  that  the  condition  and  man- 
ner In  which  said  lumber  was  piled  up  was 
open  and  obvious  to  plaintiff,  and  If  you  be- 
lieve that  plaintiff  was  of  sufficient  intelli- 
gence and  understanding  to  comprehend  and 
know,  and  ought  to  have  known,  considering 
his  age  and  intelligence,  the  danger.  If  any, 
surrounding  him,  then  plaintiff  cannot  re- 
cover anything  In  this  case,  even  If  defend- 
ant was  at  fault  and  negligent  In  allowing 
the  lumber  or  timber  to  be  piled  up  and  re- 
main In  the  manner  it  was  at  the  time,  and 
in  such  case  you  will  return  your  verdict 
for  the  defendant"  Both  of  these  Instruc- 
tions should  have  been  given.  They  are 
directly  applied  to  the  evidence  in  the  case, 
and.  In  view  of  the  general  character  of  the 
charge  of  the  court  the  defendant  had  the 
right  to  have  his  defense  given  in  a  concrete 
form.  The  plaintiff  was  a  boy  of  average 
Intelligence,  and  from  the  facts  In  evidence, 
showing  the  situation  of  the  bench  and  saw, 
and  the  accumulation  of  the  pieces  of  lum- 
ber, and  tlie  noise  that  would  be  produced  by 
the  operation  of  the  saw,  the  defendant  was 
entitled  to  have  the  issue  of  obvious  dauber 
and  the  plniutill's  care  to  avoid  injury  sub 

Digitized  by  VjOOQIC 


494 


68  SOUTHWESTERN  REPORTER. 


(Tex. 


mltted,  and  to  have  tbe  Jury  Instructed  tiiat 
if  tbe  danger  was  obvious,  and  tbe  act  of 
tbe  plalntUI  would  be  otberwise  negligent, 
tbe  order  of  defendant's  foreman  to  bim  to 
remove  tbe  piece  of  lumber,  even  If  given, 
would  not  render  the  defendant  liable. 

The  action  of  tbe  court  in  modifying  two 
instructions  given  at  tbe  request  of  tbe  de- 
fendant is  complained  of.  While  tbe  ques- 
tion is  not  presented  in  such  form  that  we 
-could  reverse  tbe  Judgment  for  any  error  in 
that  respect,— there  being  no  bill  of  excep- 
tion, and  notblug  to  show  tbe  action  of  tbe 
court  except  a  marginal  note  made  by  tbe 
clerk,— we  desire  to  reiterate  that  the  prac- 
tice of  modifying  charges  is  objectionable. 
Tbe  modiflcation  in  tbe  twentieth  special  In- 
struction which  was  given  shows  that  the 
court  must  have  bad  an  erroneous  view  of  tbe 
law  of  the  case,  since  It  obviously  makes  tbe 
defendant  liable  if  tbe  plaintiff  had  been 
ordered  to  move  the  piece  of  lumber,  with- 
out reference  to  the  care  exercised  by  the 
plaintiff,  or  tbe  obviousness  of  the  danger. 

There  was  no  error  In  the  admission  of  evi- 
dence as  to '  tbe  present  condition  of  tbe 
plaintiff  with  reference  to  his  Injuries  and 
capacity  to  work.  It  is  not  seen  how  such 
testimony  was  not  pertinent  to  tbe  Inquiry 
of  permanent  Injury.  Its  effect  was  proper- 
ly limited  by  tbe  court  In  the  charge  to  the 
Jury  to  tbe  time  after  the  plaintiff  should 
have  become  of  age.  .We  do  not  think  that 
there  is  any  other  question  presented  that 
needs    consideration. 

For  the  error  Indicated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
Is  remanded.     Reversed  and  remanded. 


NEITCH  V.  HILLMANN  et  al. 

<Conrt  of  CSvil  Appeals  of  Texas.     June  26, 

1902.) 

BVIDKNCB— TRANSACTIONS  WITH  DECEASED 
PERSON— ACTION  ON  NOTH;— TRIAL  BY  COURT 
—EFFECT  OF  IMPROPER  EVIDENCE. 

1.  In  an  action  by  the  guardian  of  minor 
heirs  on  a  note  executed  to  the  deceased,  it 
was  error  to  admit  evidence  that  the  deceased 
had  received  wood  in  p.iyment  from  one  of  the 
makers,  and  had  settled  with  another;  the 
same  being  transactions  with  a  deceased. 

2.  Where  an  action  was  tried  by  the  court, 
and  it  appeared  from  the  findings  of  fact  that 
the  court  considered  improper  evidence,  the 
judgment  will  be  reversed,  though  there  was 
some  evidence  to  support  it. 

3.  Evidence  that  two  of  the  three  makers  of 
a  note  signed  as  sureties  was  improperly  ad- 
mitted, in  an  action  thereon  by  the  guardian  of 
heirs  of  the  deceased  payee;  tbe  same  teoding 
to  show  a  transaction  with  tbe  deceased. 

4.  Such  evidence  was  not  admissible  for  ob- 
taining a  judgment  against  the  estate  of  the 
alleged  principal,  who  nad  died,  where  no  such 
relief  was  asked. 

Appeal  from  De  Witt  county  court;  O.  A.- 
Sumners,  Judge. 

Action  by  Otto  Neltcb  as  guardian  against 
Annie  HiUmann,  administratrix,  and  others. 
l'>om  a  judgment  In  favor  of  the  defendants, 
the  plaintiff  appeals.    Reversed. 


Thos.  Smoot,  for  appellant  Price,  Oreea 
&  Green  and  Davidson  &  Bailey,  for  appel- 
lees. 

GARRETT,  C.  J.  Otto  Neltcb,  as  gnard- 
lan  of  the  minor  heirs  of  B.  F.  Gill,  de- 
ceased, and  as  tbe  husband  of  the  remaining 
adult  heir  of  said  Gill,  brought  this  suit  in 
the  county  court  of  De  Witt  county  against 
Annie  Hlllmann  as  administratrix  of  the  es- 
tate of  Henry  Hlllmann,  deceased,  and  Jam^s 
Hickey  and  Gerhardt  Eilers,  to  recover  open 
a  promissory  note  executed  by  the  said  Hen- 
ry Hlllmann.  Hickey,  and  Etiers  to  tbe  saiJ 
B.  F.  GIU. 

The  defendants  pleaded  payment  of  the 
note  in  wood  received  by  (Jill  from  tbe  ad- 
ministratrix of  Hlllmann.  At  tbe  trial,  tbe 
court  below  allowed  tbe  administratrix  and 
the  defendant  Eilers  to  testify,  over  the  ob- 
jection of  the  plaintiff,  that  they  were  parties 
to  the  suit  and  that  the  proposed  testimony 
was  as  to  transactions  with  tbe  deceased,  that 
Gill  got  a  quantity  of  cord  wood  from  the 
gin  belonging  to  tbe  HiUmann  estate,  stating 
the  amount  and  value;  arid  further  allowed 
the  defendant  Eilers  to  testify  about  a  set- 
tlement of  accounts  between  bim  and  GUI. 
The  evidence  was  not  admissible,  for  the  rea- 
son stated  In  tbe  objection  of  tbe  plaintiff  to 
tbe  evidence.  Bennett  v.  Cattle  Co.,  1  Tex. 
Civ.  App.  322,  21  S.  W.  12«;  Simpson  v. 
Brotberton,  62  Tex.  170;  Newton  v.  Newton. 
77  Tex.  510,  14  S.  W.  157. 

But  as  tbe  case  was  tried  by  the  court 
without  a  jury,  tbe  appellees  contend  that 
there  was  other  evidence  sufficient  to  sup- 
port the  judgment,  and  that  it  ought  to  be 
presumed  that  the  court  was  not  Influeuced  ;p 
rendering  Judgment  by  the  consideration  of 
any  illegal  evidence.  It  appears  from  the  rec- 
ord, however,  both  from  the  conclusions  of 
fact  filed  by  the  court  and  the  bill  of  excei>- 
tions  allowed  by  him,  that  the  Illegal  testi- 
mony of  these  witnesses  must  have  been  con- 
sidered in  arriving  at  the  Judgment  TIio 
bin  of  exceptions  was  allowed  by  the  judge 
without  qualification,  after  tbe  rendition  of 
the  judgment  and  the  filing  of  the  conclusion!: 
of  fact;  and  tbe  findings  of  fact  show  mate- 
rial conclusions  that  could  only  have  been 
reached  by  a  consideration  of  the  objection- 
able evidence.  When  it  Is  manifest  that  the 
judgment  of  tbe  court  has  been  influenced  by 
incompetent  evidence,  it  will  be  reversed,  al- 
though there  Is  some  evidence  to  support  it- 
Moore  V.  Kennedy,  81  Tex.  144.  16  S.  W.  7-10. 

The  court  erred,  also,  In  permitting  the  de- 
fendants Hlokey  and  Eilers  to  testify  that 
they  signed  tbe  note  as  sureties  (or  the  de- 
ceased Henry  Hlllmann.  It  was  not  author- 
ized by  any  pleading  in  the  case,  and  was  not 
admissible  as  against  the  plaintiff,  as  it  tend- 
ed to  show  a  transaction  with  the  deceased 
Gill.  No  facts  were  sufficiently  pleaded  to 
show  a  release  of  the  defendants  Hickey  and 
Eilera,  by  Gill,  as  sureties;  and  tbe  evidence 
was  not  admissible  for  the  purpose  of  giving 
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Jodgment  orer  against  the  estate  of  Hill- 
mann  In  tbelr  favor  because  no  such  relief 
Tas  asked. 

Far  the  reasons  stated,  tlie  Judgment  of  tlie 
court  bdow  will  be  reversed,  and  the  cause 
remanded.    Beversed  and  remanded. 


riRST  NAT.  BANK  OP  NAVASOTA  v.  Mc- 

GINrr  et  al. 
(Court  of  CItU  Appeals  of  Texas.     Jane  26, 

1902.) 

INSANITT  -  EVIDENCE  —  REPUTATION  —  OPIN- 
IONS-CONTRACT OF  LUNATIC- 
INSTRUCTIONS. 

1.  Insanitr  cannot  be  proved  by  eyidence  of 
the  general  reputation  of  the  persoa  in  the 
commnnity  in  which  he  lived. 

2.  One  cannot  give  hia  opinion  as  to  the  In- 
nnit7  ot  a  person,  based  on  what  he  had  been 
told  by  others,  bat  oulv  on  facts  within  his 
knowledge,  or  as  testified  to  in  the  case. 

3.  The  issue  being  merely  whether  the  per- 
•on  giving  the  note  was  insane,  and  not  whether 
the  bank  taking  it  had  notice  thereof,  admis- 
sion of  evidence  that  its  cashier  thought  at  the 
time  the  person  executed  the  note  that  he  was 
insane  is  error. 

4.  A  requested  charge  that  the  jurv  should 
not  consider  the  plea  of  want  ot  consideration 
shonld  be  given;  there  being  no  evidence  un- 
der  ijL  but  merely  nnder  the  {ilea  of  insanity. 

5.  The  contract  of  a  lunatic  being  voidable 
only,  one  of  whom  he  borrows  money  on  his 
note  may  recover  such  portion  thereof  as  he 
usee  for  necessaries,  or  for  the  protection  and 
twnefit  of  his  estate. 

Amieal  from  dlstxict  court.  Grimes  county; 
J.  M.  Smltber,  Judge. 

Action  by  the  First  National  Bank  of  Nav- 
aaota.  Tex.,  against  J.  M.  McGlnty,  admin- 
istrator, and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Reversed. 

W.  W.  Meacbum,  Neal  &  Boone,  and  John 
M.  King,  for  appellant  Bufflngton  &  Buf- 
fington,  for  appellees. 

PLEASANTS,  J.  This  Is  a  suit  brought  by 
the  First  National  Bank  of  Navasota  to  recov- 
er upon  a  note  for  $4,000  executed  by  Robert 
McGinty,  deceased,  on  the  5tb  day  of  Octo- 
ber, 1897,  and  to  foreclose  a  mortgage  lien 
given  by  said  McGinty  on  land  described  In 
the  petition,  to  secure  the  payment  of  the 
note  Appellee  J.  M.  McGinty,  who  is  sued 
Individually  and  in  bis  representative  capaci- 
ty, is  the  administrator  of  the  estate  of  Rob- 
ert McGinty,  and  also  an  heir  at  law.  The 
other  appellees  are  S.  M.  Cook,  the  trustee  In 
tbe  deed  of  trust  sought  to  be  foreclosed,  and 
tbe  remaining  heirs  of  Robert  McGinty.  Tbe 
administrator  and  the  heirs  of  McOInty  plead- 
ed in  defense  of  plaintiff's  cause  of  action 
want  of  consideration  for  tbe  execution  of  the 
note  and  trust  deed,  and  that  at  the  time  of 
tbe  execution  of  said  instrument  the  said  Rob- 
ert Mc<iinty  was  insane.  Hie  trial  in  tbe 
court  below  resulted  In  a  verdict  and  iv&g- 
■lent  In  appellees'  favor. 
We  shall  not  discuss  tbe  various  assign- 
It  •«•  BvUenoa.  voL  20,  Cent.  Dlx.  |  1211. 


moits  of  error  la  detail,  trat  wm  point  out 
tbe  errors  committed  upon  the  trial  in  the 
court  below  which,  in  our  opinion,  require  a 
reversal  of  the  judgment 

The  defendant's  witness  Stoneham  should 
not  have  been  permitted  to  testify,  over  the 
objection  of  plaintiff,  that  the  general  reputa- 
tion of  Robert  McGinty  in  tbe  community  In 
wbicb  be  lived  was  that  of  a  person  of  un- 
sound mind.  Insanity  cannot  be  proven  in 
this  way.  Foster  v.  Brooks,  6  Ga.  292; 
Asbcraft  v.  De  Armond,  44  Iowa,  229;  16 
Am.  &  Ikig.  Bnc.  Law,  p.  612.  The  reason 
of  the  rule  which  excludes  the  opinion  of  a 
nonexpert  witness  as  to  the  sanity  or  insanity 
of  a  person  whose  mental  condition  becomes 
the  subject  of  judicial  inqubr,  unless  such 
witness  states  the  facts  upon  which  his  opin- 
ion is  based,  would  necessarily  exclude  testi- 
mony of  the  general  reputation  as  to  sanity 
or  Insanity  of  such  person.  If  one  sworn  to 
testify  truly  Is  not  permitted  to  give  his  opin- 
ion except  upon  facts  sworn  to  by  him,  for  a 
stronger  reason  tbe  hearsay  opinion  of  those 
not  under  oath  should  be  excluded;  it  being 
Impossible  to  know  upon  what  facts  such 
opinion  is  based. 

The  court  also  erred  In  permitting  the  wit- 
ness Dr.  J.  N.  Baylor  to  express  his  opinion 
as  to  the  Insanity  of  McGinty,  based  upon 
what  he  had  been  told  by  others.  He  could 
only  give  his  opinion  based  upon  facts  with- 
in his  knowledge,  or,  if  testifying  as  an  ex- 
pert, upon  the  facts  as  detailed  by  other  wit- 
nesses In  tbe  case;  and  be  should  not  have 
been  permitted  to  testify  that  from  informa- 
tion he  bad  received  from  others,  be  believed 
McGinty  was  of  unsound  mind. 

Tbe  question  of  notice  to  appellant  of  Mc- 
duty's  mental  condition  at  the  time  tbe  note 
sued  on  was  executed  being  immaterial  to  any 
issue  in  the  case,  it  was  error  to  admit  tes- 
timony as  to  the  statements  made  by  tbe 
cashier  of  appellant's  bank  to  the  effect  that 
he  thought  at  the  time  the  note  was  exe- 
cuted that  McGinty  was  of  unsound  mind. 
Williams  V.  Sapleha  (Tex.  Sup.)  61  S.  W.  115. 

Tbe  defendants  offered  no  evidence  under 
tbelr  plea  of  failure  of  consideration,  and 
plaintiff  requested  the  court  to  instruct  tbe 
jury  not  to  consider  sucb  plea.  Tliis  charge 
should  have  been  given.  The  defendants  set 
up  two  defenses,  viz.,  want  of  c ::nsideration 
and  insanity.  Upou  the  latter  issue  the  evi- 
dence was  conflicting,  and,  as  before  stated, 
there  was  no  evidence  in  the  case  tending  to 
show  a  want  of  consideration.  The  plea  of 
want  of  consideration  was  sworn  to  and  was 
before  the  jury;  and  the  plaintiff,  upon  tbe 
failure  of  the  defendants  to  introduce  any 
evidence  under  said  plea,  was  entitled  to  bave 
same  withdrawn  from  tbe  consideration  of  the 
Jury.  Tolbert  v.  McBrlde,  75  Tex.  95,  12  S. 
W.  752;  Newton  v.  Newton,  77  Tex.  508,  14 
S.  W.  157. 

It  is  well  settled  that  the  contract  of  a  lu- 
natic Is  only  voidable,  and  not  void;  and  this 
irrespective  of  whether  the  jterson  dealln|; 
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with  the  lunatic  knows  of  his  mental  condi- 
tion. It  was  therefore  error  for  the  trial 
court  to  Instruct  the  Jury  that  plaintiff  was 
not  entitled  to  recover  such  portion  of  the  con- 
sideration for  said  note  as  the  evidence  might 
show  had  been  expended  by  Robert  McGlnty 
for  necessaries,  or  for  the  protection  and  ben- 
efit of  his  estate,  if  plaintiff  knew  at  the  time 
it  took  said  note  that  McOlnty  was  of  un- 
sound mind.  Plaintiff  was  entitled  to  recover 
in  any  event  such  portion  of  the  considera- 
tion for  the  note  sued  on  as  the  Jury  might 
find  from  the  evidence  was  expended  by  Rob- 
ert McGinty  for  necessaries  or  for  the  pro- 
tection and  benefit  of  his  estate,  and  the  Jury 
should  have  been  so  Instructed.  Elston  y. 
Jasper,  45  Tex.  400;  Askey  ▼.  Williams,  74 
Tex.  2&4,  11  S.  W.  1101.  K  L.  R.  A.  176;  Fer- 
guson V.  Railway  Co.,  7S  Tex.  344,  11  S.  W. 
347;  WUllama  v.  Sapleha  (Tex.  Sup.)  61  a 
W.  115;  Irvine  v.  Irvine,  0  WalL  626,  19  U 
Ed.  SOO. 

It  la  not  believed  that  any  other  errors  are 
shown  in  the  record  which  would  require  a 
reversal  of  the  Judgment,  or  which  are  likely 
to  occur  upon  another  trial  of  the  case.  For 
the  errors  above  indicated,  the  Judgment  of 
the  court  below  W  reversed,  and  the  cause  re- 
manded for  a  new  trial.  Reversed  and  re- 
manded. 


UMSOHBID  T.  CITY  OP  SAN  ANTONIO. 

(Court  of  cavil  Appeals  of  Texas.    May  14, 
1902.) 

WATER    COURSBS  —  POLLUTION  — IKJURT    TO 

LAND-ACTION  FOR  DAMAGKa-PLKADINOS— 
PROOF  OF  TEMPORARY  INJURY— INSTRtJC- 
TIONS— APPLICABILITY  TO  PLEADINOS  AND 
EVIDENCE— ANNUAL  VALUE  AND  NET  IN- 
COME —  MEASURE  OF  DAMAGES  —  RENTAL 
VALUE. 

1.  An  injury  to  land,  resulting  from  a  use 
thereof,  or  from  a  structure  which  may  be 
maintained  afcalnst  the  landowner's  consent,  is 
a  permanent  Injury. 

2.  Au  actioa  for  permanent  injury  to  land 
must  be  for  the  entire  damages,  past  and  pres- 
ent. 

3.  Where,  iu  an  action  against  a  city  for  in- 
jury to  land  resulting  from  the  pollution  of  a 
stream  with  sewage,  it  appeared  that  defendant 
had  a  right  to  discontiuae  such  use  of  the 
stream,  a  contract  between  defendant  and  a 
third  party  for  the  removal  of  the  surplus 
sewage  from  the  stream  to  another  place  was 
admissible  as  evidence  of  defendant's  intention 
to  discontinue  such  use  of  the  stream,  and  to 
change  its  sewer  system  so  that  it  would  not 
injure  plaintiff's  land. 

4.  Where  a  declaration  prays  for  damages  for 
permanent  injury  to  land  and  for  general  re- 
lief, plaintiff  may  recover  for  either  permanent 
or  temporary  injuries. 

5.  Where  the  pleadings  in  an  action  for  in- 
jury to  land  are  sofflcient  to  authorize  proof  of 
temporary  injury,  but  there  is  uo  evidence  of 
any  such  injury,  an  instruction  excluding  dam- 
ages for  such  injury  is  not  erroneous. 

0.  Where,  in  an  action  for  injury  to  land,  it 
appears  that  defendant  has  the  right  to  remove 
the  source  of  the  injury,  aud  there  is  evidence 
that  it  intends  to  do  so,  but  no  evidence  of  any 
temporary  injury,  an  instruction  that  the  jury 
mnst  find  for  defendant  if  they  believe  that  the 
tource  of  injury  will  be  removed  aud  the  land 


be  restored  to  Its  former  eondttfoD  Is  not  er-      | 

roneous. 

On  Motion  for  Rehearing. 

7.  Where,  in  an  action  against  a  city  for  b-  ' 
jury  to  laud  from  the  pollution  of  a  stream 
with  sewage,  the  pleadings  were  sufBcient  t» 
authorize  proof  of  temporary  injuries,  and  it  tp-  ' 
peared  that,  by  reason  of  the  acta  complained 
of,  tlie  laud  had  become  untenable  and  usrlesi, 
evidence  of  the  annual  value  and  net  income 
prior  to  such  acts  was  admissible  for  the  pur- 
pose of  showing  the  rental  valne  thereof;  thoogfa 
it  had  uever  been  rented. 

Appeal  from  district  court,  Bexar  connty; 
S.  .7.  Brooks,  Judge. 

Action  by  Frank  Umscbeld  against  tbe  dty 
of  San  Antonio.  From  a  Judgment  in  favor 
of  defendant,  plaintiff  appeals.    Revened. 

Camp  A  Umscheld,  H.  B.  Salllway,  and 
Creo.  Powell,  for  appellant  Frank  H.  Wash, 
for  appellee. 

.  NEILL,  J.  The  following  statement  of  the 
nature  and  result  of  the  suit,  which  Is  admit- 
ted by  appellee  to  be  substantially  correct  is 
taken  from  appellant's  brief,  and  adopted  by 
the  court:  "On  March  20,  1899,  Frank  Um- 
scbeld sued  the  city  of  San  Antonio  for  dam- 
ages done  by  defendant,  through  its  sewer 
system,  to  25.42  acres  of  land  belonging  to 
plaintiff.  June  1,  1900,  plalnUff  filed  ao 
amended  petition,  alleging  that  plaintiff  own- 
ed 25.42  acres  of  land,  In  two  tracts,  of  equal 
acreage,  lying  along  the  banks  of  the  San 
Antonio  river,  at  and  Immediatdy  below  the 
flow  of  a  stream  knovni  as  the  'Arroyo  de  las 
Pledra,'  Into  said  river,  hi  Bexar  county. 
Tex.;  into  which  stream  the  defendant  in 
1897  turned  the  sewer  outflow  from  the  city 
of  San  Antonio,  and  that  this  stream  Is  still 
used  by  defendant  for  that  purpose.  Plain- 
tiff alleged  that,  prior  to  the  turning  of  the 
sewerage  into  said  stream,  his  land,  wbicli 
was  irrigable  and  valuable  for  gardening  pur- 
poses, was  worth  f  125  per  acre;  that  the  filtb 
and  excretions  from  the  city  carried  In  said 
sewer  outflow  has  so  polluted  said  water  and 
poisoned  the  atmosphere  at  and  upon  plaia- 
tiff's  said  lands  that  his  water  rights  have  be- 
come valueless  and  impossible  of  use,  his  ten- 
ants forced  to  leave  their  crops,  and  his  lands 
rendered  permanently  untenable  and  uninhab- 
itable; and  that  they  have  depreciated  ia 
value  In  the  sum  of  $100  per  acre.  He  prayed 
for  Judgment  In  the  sum  of  $4,942,  'damages 
sustained  by  him  in  the  permanent  diminution 
of  the  value  of  said  lands,'  for  costs  of  court, 
and  for  'such  other  relief  as  he  may  show 
himself  entitled  to.'  Defendant  answered  by 
general  and  special  exception,  by  general  de- 
nial, and  specially  that  plaintiff's  damages,  if 
any,  were  not  permanent,  but  temporary  only, 
In  that  the  defendant  city  had  adopted  'other 
methods  for  the  disposal  of  its  sewage,  whicb 
other  means  will  remove  any  claim  to  per- 
manent injuries  on  the  part  of  this  plaintiff, 
and  by  reason  of  such  methods  no  water 
whatever  from  the  sewer  system  of  said  city 
will  be  run  Into  the  San^  Antonio  river  or 
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the  Pledra  creek,'  eapedallj  setting  oat  said 
inethod&  Also  that.  If  plaintiff  bad  suffered 
damages,  defendant* a  tenants,  Hildebrand  and 
Hamilton,  were  liable  tberefor,  and  prayed 
tbat  they  be  made  parties  to  tbe  suit  On 
Dial  the  court  instructed  a  verdict  In  faTor 
of  defendants  ELUdebrand  and  Hamilton, 
which  action  la  not  complained  of  by  defend- 
ant city  or  by  plaintiff.  The  court  also  took 
trom  the  Jury  the  question  of  the  temporary 
damages  sustained  by  plaintiff,  and  Instructed 
them  that  unless  they  found  the  Injuries,  If 
any,  to  plaintUTs  lands  to  be  permanent,  they 
sboDld  find  for  defendant  The  Jury  found 
tbat  tbe  damages  to  the  lands  -were  not  per- 
manent and  returned  a  verdict  for  defend- 
ant lYom  such  verdict  and  Judgment  plain- 
dir  appealed."  Tbe  only  disputed  Issue  of 
tact  Is  as  to  the  permanency  of  the  Injuries 
to  appellant's  property.  This  issue  nas  sub- 
mitted by  tbe  court  to  the  Jury,  who  found 
opoQ  it  In  favor  of  the  appellee.  From  a 
careful  examination  and  consideration  of  the 
record,  we  find  that  the  evidence  Is  reason- 
ably Buffldent  to  support  the  verdict 

Conclusions  of  Law. 

On  the  trial  appellee  offered  In  evidence  a 
Cbotract.made  between  tbe  city  of  San  An- 
tonio and  B.  H.  Russell,  J.  A.  Simmons,  and 
associates  for  the  removal  of  the  surplus  sew- 
age from  Pledra  creek  and  San  Antonio  river, 
and  the  conveyance  of  It  thence  to  Mitchell 
lake.  This  contract  was  offered  for  the  pur- 
pose of  showing  the  steps  taken  by  tbe  city  to 
change  the  manner  of  disposing  of  tbe  sewage 
{rom  its  sewer  system,  and  to  show  the  sys- 
tem then  in  use  was  not  permanent,  but  was 
being  changed,  and  that  the  Injury  to  appel- 
lanfg  property.  If  any,  was  not  permanent 
but  would  be  removed  by  the  change  provided 
(or  In  the  contract  Its  admission  In  evidence 
Via  objected  to  by  the  appellant  upon  the 
ground  that  it  was  immaterial  and  irrelevant 
to  any  Issue  in  the  case,  and  was  calculated 
to  confuse  the  minds  of  the  Jury,  and  cause 
them  to  misapprehend  tbe  real  Issue.  The 
objections  were  overruled,  and  tbe  contract 
admitted  In  evidence.  To  this  ruling  appel- 
lant excepted,  and  assigns  it  as  error.  This 
assignihent  presents  a  question  of  some  diffi- 
culty, and  one  upon  which  we  have  been  cit- 
ed to  no  authorities  by  either  party,  nor  have 
we  been  able  to  find  any  bearing  directly  up- 
on it  "When  a  nuisance  is  created  by  the 
construction  of  works  in  their  nature  perma- 
'  nent  and  which,  as  sometimes  occurs  in  cases 
of  works  for  a  public  use,  are  not  subject  to 
be  abated,  the  rule  is  that  all  damages  re- 
niltlng  therefrom  to  property  may  be  recov- 
ered in  one  action,  and  the  proper  measure  of 
damages  is  the  depredation  In  the  value  of 
the  property."  Rosenthal  v.  Railway  Co.,  79 
Tex.  325,  16  8.  W.  2(58;  Railway  Co.  v.  Hall, 
T8  Tex.  leo,  14  S.  W.  269,  9  L.  R.  A  298,  22 
Am.  St  Rep.  42;  Olty  of  San  Antonio  v. 
Maekey  (Tex.  av.  App.)  36  S.  W.  T61.  The 
nilc  also  applies  when  the  Injury  restdtlng 
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from  the  nuisance  is  of  a  permanent  charac- 
ter. But  wben  the  nuisances  complahied  of 
are  at  a  temiKurary  character,  such  as  may  be 
volimtarily  removed  or  avoided  by  tbe  wrong- 
doer, or  such  as  the  injured  party  may  cause 
to  be  abated,  only  such  damages  as  have  ac- 
crued up  to  the  institution  of  the  suit  or  (un- 
der our  system)  to  the  trial  of  the  action  can 
be  recovered.  For  such  damages  depreda- 
tion in  the  value  of  the  property  affected  by 
the  injury  is  not  a  measture,  and  in  such  suit 
the  amount  of  such  depredation  cannot  be 
recovered."  City  of  San  Antonio  v.  aiack- 
ey's  Estate  (Tex.  Civ.  App.)  64  S.  W.  83.  If 
an  injury  is  caused  by  erecting  a  structure  or 
making  use  of  land  which  the  defendant  has  a 
right  to  continue,  the  injury  Is  regarded  as 
committed  once  for  all,  and  action  must  be 
brought  to  recover  the  entire  damages,  past 
and  present    Sedg.  Meas.  Dam.  {  96. 

It  is  alleged,  and  the  proof  establishes  the 
allegations,  that  the  sewage  of  the  dty  Is  car- 
ried to  the  outlet  of  its  sewer  system,  and 
there  discharged  into  a  stream  known  as  "Ar- 
royo de  las  Pledra,"  and  tbence  into  the  San 
Antonio  river,  and,  following  Its  channel,  ren- 
ders the  water  thereof  imflt  for  use,  and  caus- 
es tbe  banks  thereof  to  become  full  of  fllth, 
etc.,  and  that  appellant's  premises,  contigu- 
ous to  said  stream,  are  permanently  hijured 
thereby.  There  is  no  averment  or  proof  tbat 
the  Arroyo  de  las  Pledra  has  been  acquired 
by  the  dty  for  such  us^  or  that  it  has  any 
right  to  empty  its  sewage  into  .said  stream. 
It  cannot  therefore,  be  said  that  tbe  Injury 
should  be  regarded  as  permanent  upon  the 
ground  that  the  use  of  the  stream  for  the  flow 
of  sewage  is  such  as  tbe  dty  has  a  right  to 
continue.  If  such  use  Is  not  continued,  the 
Injury  caimot  be  regarded  as  permanent.  It 
cannot  be  questioned  tbat  the  city  has  a  right 
to  discontinue  the  use  of  a  stream  when  it  is 
shown  tbat  the  continuance  of  such  use  would 
cause  irreparable  injury  to  contiguous  prop- 
erty, and  render  it  liable,  to  tbe  owners  tn 
damages  for  such  use.  If  it  can  show  at 
the  time  of  the  trial  tbat  It  can  and  will  dis- 
continue the  use,  then  the  injury,  under  the 
authorities  cited,  cannot  be  permanent  and 
of  such  a  nature  as  would  render  the  city  lia- 
ble for  the  difference  In  tbe  value  of  the  prop- 
erty before  and  after  the  injury.  If  the  city 
has  in  good  faith  entered  Into  a  contract  with 
parties  ready  and  willing  to  perform  it  which 
when  performed  will  stop  the  flow  of  the 
sewage  into  the  Arroyo  and  divert  It  from  ap- 
pellant's premises,  the  injury  to  his  property 
will  cease  upon  the  contract  being  performed. 
The  contract  introduced  in  evidence  over  ap- 
pellant's objections  was  such  is,  if  performed, 
would  have  this  effect  and  show  tbat  the  in- 
Jury  to  appellant's  property  is  only  temporary. 
No  effort  was  made  on  the  part  of  appellant 
to  show  tbat  tbe  contract  was  not  made  in 
good  faith,  nor  did  be  attempt  to  show  that 
the  parties  with  whom  the  dty  contracted 
were  not  ready,  willing,  and  able  to  perform 
their  part    As  to  the  city's  good  faith,  and 
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tbe  ability  of  fh«  partleB  wKh  vbom  It  con- 
tracted, DO  iBsne  was  made  upon  the  trial; 
nor  did  appellant  ask  tlie  court  to  submit  to 
tbe  jury  the  questions  as  to  whetbw  such 
contract  vras  made  In  good  faltb  by  the  city, 
nor  -ffhetber  the  other  parties  to  It  were 
ready,  wlUlng,  and  able  to  perform  their  part 
of  It  These  are  matteis  going  to  tbe  weight, 
rather  than  to  the  admissibility,  of  tbe  evi- 
dence. We  do  not  mean  to  hold  that  the  dty, 
merely  by  entering  into  a  contract  such  as 
was  Introduced  in  eyidence,  can  prove  that 
the  Injury  complained  of  Is  not  permanent, 
and  avoid  Its  liability  for  the  consequences  of 
such  an  Injury.  But  In  the  absence  of  any 
testimony  tending  to  Impeach  the  good  ftiith 
of  such  a  contract,  when  it  is  shown  that  it  Is 
feasible  and  practical,  we  cannot  presume  that 
it  was  entered  Into  only  as  a  ruse  by  the  city, 
for  the  purpose  of  avoiding  Its  full  liability 
for  the  injuries  It  had  wrongfully  caused  oth- 
«  parties.  We  believe  that  the  contract  was 
admissible  in  evidence  for  the  purposes  for 
which  it  was  oSTered  by  the  appellee. 

Appellant  offered  to  prove  by  his  own  tes- 
timony the  annual  value  and  net  Income  from 
the  lands,  the  damage  to  which  was  sued  for, 
up  to  and  prior  to  the  time  the  sewer  outfall 
was  turned  into  the  Pledra,  to  which  appel- 
lee objected  upon  the  grounds  that  such  tes- 
timony was  immaterial,  in  that  plaintiff  did 
not  sue  for  the  rental  value,  and  profit  aris- 
.  ing  ont  of  the  land  is  not  necessarily  such 
valae,  and  because  it  is  speculative,  and  not 
a  proper  element  in  the  measure  of  damages. 
The  objections  were  sustained  by  the  court, 
and  the  proffered  testimony  excluded.  To  the 
ruling  of  the  coort  the  appellant  took  a  bill 
of  exceptions,  which  was  signed  by  the  court, 
with  the  qualification  that  It  offered  to  let 
him  show  the  rental  value  of  tbe  land  prior 
to  the  time  the  sewer  was  turned  into  the 
creek,  but  that  appellant  stated  he  had  never 
rented  it  before  that  time,  and  did  not  know 
ttie  rental  value,  but  had  cultivated  it  him- 
self, and  the  court  then  declined  to  let  him 
show  tbe  profits  he  made  from  the  crop  rais- 
ed thereon.  The  action  of  the  court  In  ex- 
cluding the  testimony  Is  assigned  as  error.  It 
will  be  observed  from  appellant's  pleadings 
that  he  sued  to  recover  damages  for  perma- 
nent injuries  to  bis  land,  and  that  they  con- 
tained no  allegations  as  to  tbe  annual  value 
or  net  income  realized  from  them.  Tbe  testi- 
mony offered  was  not  relevant  to  the  issue  of 
damages  for  permanent  injuries  to  the  prem- 
ises. But  we  are  inclined  to  the  opinion  that, 
under  the  pleadings,  appellant  was  not  con- 
fined to  damages  resulting  alone  from  Injuries 
of  a  permanent  nature.  Under  the  pleadings, 
we  think  that  he  could  prove  damages  for  in- 
juries only  temporary  in  their  nature.  How- 
ever this  may  be,  the  testimony  offered  was 
not  relevant  to  damages  arleing  from  an  in- 
jury of  the  latter  character.  The  rule  is  that 
where  the  Injury  la  only  temporary,  affecting 
the  enjoyment  and  occupancy  of  realty,  tbe 
measure  of  damages  is  the  difference  in  the 


rental  ralne  with  and  wftlxmt  tbs  mlBaiiee. 
City  of  San  Antonio  v.  Mackey's  Estate  (Tei. 
Civ.  App.)  54  S.  W.  88,  and  antbortties  dted. 
Webb's  PoL  Torts,  p.  619.  It  la  evident  from 
the  bill  of  exceptions,  taken  in  anmectloD 
with  its  qnallflcation  by  the  court,  diat  "Ote 
annual  value  and  net  income  from  the  lands," 
which  appellant  Bought  to  prove,  were  not  con- 
sidered by  him  as  the  rental  value;  for  tlie 
court  offered  to  let  blm  show  the  rental  valne 
of  tbe  land  prior  to  tbe  time  the  sewer  was 
turned  into  the  creek,  and  he  stated  that  be 
did  not  know  what  the  rental  value  was,  and 
made  no  effort  to  prove  it.  Besides,  it  do«s 
not  appear  from  the  bin  of  erceptlonB  that 
the  plaintiff  would  have  testified  tliat  the  an- 
nual value  and  net  Income  from  the  land  wu 
of  greater  peconlary  value  befwe  tbe  alleged 
injury  than  the  rental  value  of  the  p^misa 
was  afterwards.  Without  its  appearing  what 
the  witness  would  have  testified  as  to  tfie 
annnal  value  and  net  Income,  we  cannot  etj 
that  he  was  Injured  by  the  exclusion  of  the 
testimony.  If  upon  any  principle  it  were  ad- 
missible. We  conclnde,  therefore,  that  the 
court  did  not  err  in  exidudlng  the  testimony. 
Tbe  court.  In  substance.  Instructed  the  Jury 
that,  if  they  should  find  plaintUTs  bind  bad 
been  damaged,  to  find  for  him  for  permanent 
Injury  to  his  land  In  a  sum  equal  to  the  dif- 
ference between  its  reasonable  market  value 
immediately  before  and  after  such  injury,  but 
that  if  they  did  not  believe  its  market  value 
bad  been  diminished,  or  if  they  l)ellevcd 
that  appellant  would  change  the  method  of 
disposing  of  its  sewage,  and  remove  tbe  sewer 
water  from  Piedra  creek  and  the  San  Antonio 
river,  and  that  thereby  the  damage  to  the 
land  would  be  removed  and  the  property  re- 
stored to  Its  former  condition,  to  find  for  de- 
fendant The  first  part  of  the  charge  is  com- 
plained of  upon  the  ground  that  it  restricts 
the  damages  to  such  as  flow  from  a  perma- 
nent injury,  and  excludes  damages  resultiog 
from  a  temporary  Injury;  the  second  part,  up- 
on the  ground  that  ft  instructed  a  finding  for 
the  appellee  in  the  event  of  the  removal  at 
a  future  time  of  the  source  or  cause  of  appel- 
lant's damages,  tbe  happening  of  which  con- 
tingency Is  remote  and  doubtful  and  Insuffi- 
cient to  base  a  defense  upon.  A  cliarge  most 
conform  both  to  the  pleadings  and  evidence. 
While,  as  we  have  said.  It  may  be  that  appel- 
lant's pleadings  were  sufficient  to  admit  of  a 
recovery  of  damages  accruing  from  a  tempo- 
rary injury  to  his  premises,  there  1>  no  evi- 
dence  whatever  in  the  record  which  would  au- 
thorize the  court  to  submit  to  the  jury  the 
question  as  to  what  damages  appellant  bad 
suffered  from  such  an  injury.  For  we  have 
seen  that  the  measure  of  damages  for  such 
injury  Is  the  difference  in  the  rental  value  of 
the  land  immediately  before  and  after  the  in- 
jury, and  there  was  no  evidence  as  to  what 
this  difference  tn  value  was.  In  other  wordi, 
there  was  no  evidence  upon  which  the  jury 
could  have  returned  a  verdict  tor  any  dam- 
ages, except  for  a  pennanept  Injnrr  to  appel- 
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lanfs  lands.  In  passing  np<»  a  prior  asstgn- 
ment,  we  have  held,  tbat  certain  evidence  In- 
troduced was  admissible  upon  the  Issue  as  to 
wbetfaer  the  city  would  remove  the  soorcc  of 
the  Injury  from  the  premises,  and  bj  such  re- 
moval render  It  merely  temporary.  Upon  this 
question  other  evidence  than  that  referred  to 
vu  Introduced,  and  we  cannot  say,  as  a 
matter  of  law,  that  It  was  Insufficient  to  show 
tbat  the  nuisance  causing  the  damages  would 
not  be  abated  by  the  cHy.  This  was  »  ques> 
tlon  of  fact  for  the  jury  to  determine,  and 
evidently  they  thought  from  the  evidence  in- 
troduced that  the  source  ot  the  lajnty  to  ap« 
pellanf  s  pr^>erty  would  be  semoved^  and  by 
such  removal  the  Izijury  rendered  temporary. 
The  issue  ss  to  whether  the  Injury  was  par- 
Bianent  or  temporary  was  the  only  contested 
one  In  tbe  case,  or,  rather,  the  wily  one  upon 
which  tbe  evidence  was  such  that  tbe  jury 
could  pass  upon  and  det«mina  Tbtsetoe* 
the  charge  Is  not  oroneous. 

What  we  have  ssld,  we-  think,  covers  and 
disposes  of  every  question  raised  by  appd- 
lanf  s  assignments  of  error  adversdy  to  him. 
While  the  Judgment  against  falm  may  seem 
a  barsh  one  (for  the  record  clearly  shows  that 
his  property  has  been  damaged  by  a  wrongful 
act  of  the  appellee),  yet  as  the  Jury  found  the 
hijury  causing  the  damage  was  not  iierma- 
sent,  snd  there  Is  evidence  to  siqtport  their 
verdict,  snd  th«e  was  no  testimony  from 
wblch  the  temporary  damages  snetalned 
could  be  determined,  It  Is  the  duty  of  this 
court  to  afBrm  the  judgment,  which  Is  Mcord- 
logly  done.    Affirmed. 

On  Motion  for  Behearlng. 

On  eonsldering  this  motion,  we  have  eoa- 
duded  that  we  were  in  error  in  holdlnj  the 
trial  court  did  not  err  in  excluding  testimony 
offered  by  appellant  to  prove  the  annual  value 
ud  net  Income  realized  by  blm  from  bis 
lands  prl<M:  to  the  time  the  sewer  outfall  was 
tamed  toto  the  Pledra.  The  evidence  shows 
tram  tliat  date  to  the  time  of  trial  no  one 
could  live  on  the  lands,  on  account  of  the 
offensive  odors  emanating  Irmn  the  sewage; 
that  In  consequence  the  premises  were  aban- 
doned; that  tbey  stood  idle  and  In  that  con- 
didoa  at  tbe  time  of  trial,  tmflt  for  a  human 
being  to  live  on;  and  that  since  the  land  be- 
came vacated  it  has  become  oitlr  >ly  covered 
with  Johnson  grass  and  wholly  ruined.  From 
ikis  testimony,  tbe  premises  could  yield  no  tn- 
oomc  or  have  any  rental  value  during  the  coo- 
tisnance  of  tbe  nuisance.  Whether  perms* 
iMBt  or  not,  the  Injury  to  tbe  lands  is  clearly 
ahown  by  this  testimony.  Under  the  allega- 
tion of  pomanent  injury,  such  Injury  could 
be  shown  m^  bad  been  actually  inflicted, 
thoagh  It  wtBj  not  have  gone  to  the  extent  al- 
leged; Cor  tke  injtiry  to  appellant's  prem- 
ises is  tbe  gravamen  of  the  action.  As  long 
M  die  ■nfaumra   Is  maintained,  tbs  Injury 


must  necessarily  continue.  During  Its  con- 
tinuance the  appellee  Is  UaUe  to  appellant  for 
the  damages  sustained  In  consequence.  As 
is  said  Is  the  orlglnsi  opinion,  "If  the  Injury 
Is  only  temporary,  affecting  the  enjoyment 
and  occupancy  of  the  really,  the  meastu'e  of 
damages  Is  the  difference  In  tbe  rental  vsJue 
with  and  without  the  nulsane&"  While  the 
anniiBl  value  and  net  Income  realized  by  ap- 
pellant before  tbe  nuisance  (the  premises  hav- 
ing no  actual  annual  value  and  ylddlng  no 
net  fncsms  afterwards)  do  not  constttnte  the 
measure  of  damages,  yet  the  annual  value 
and  net  profits  he  resllzed  or  made  before  tha 
Injury  caused  by  the  nuisance  were  proper  to 
be  considered  In  arriving  at  tbe  reotaf  value 
(Novelty  Iron  Works  v.  (Sapltal  City  Oatmeal 
Co.  [Iowa]  56  N.  W.  681),  aad  shDoid  ha^e 
been  admitted  for  that  pnrpaaa.  Therefore 
the  court  erred  In  excluding  such  testimony. 
Wherefore  the  motion  is  granted,  ear  former 
Judgment  set  aside,  and  the  judgment  of  the 
district  court  reversed,  and  the  cause  remand- 
ed. 


STATHHAM  v.  STATE. 

(Court  ot  Criminal   Appeals  «t  Texas.     3ua» 
27,  1902.) 

CRimNAL    LAW— AFPKALr-INSTILaCTIONa- 
PRBSUHPnONS. 

1.  Where  the  record  on  an  appeal  In  a  crlm- 
Isal  case  is  wlthont  statement  ot  facts  and 
bin  of  ezceptioM,  it  will  be  presomad  tbat  th« 
InstractionB  given  were  appucabte  to  the  evi- 
dence, and  that  those  refused  were  not. 

Appeal  from  district  court,  Tsxcast  coantys 
W.  D.  Harris,  Judge. 

John  Statebam  was  oanTlcted.  o£  tbaft,  and 
he  appeals.   Affirmed. 

Bobt  A,  John,  Asst  Atty.  Gen.,  Isr  the 
Stote. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  the  theft  of  wheat  over  the  value  at 
190,  and  his  ptmlshment  assessed  at  confine- 
ment la  the  penitentiary  for  a  term  of  five 
years. 

The  record  is  without  statement  of  facto 
and  bUl  of  exceptions.  Tbe  motion  for  new 
trial  criticises  the  cbarge  of  tbe  court  and 
tile  refusal  of  some  Instructions  requested  by 
appellant  The  charge  as  given  may  have 
been  entirely  applicable  to  the  facts  adduced, 
and  without  such  evidence  we  are  unable  to 
say  that  the  errors  complained  of  are  well 
taken.  Without  the  testimony  It  will  be  pre- 
sumed, in  aid  of  the  correctness  of  the  rul- 
ings of  the  trial  court  that  the  charge  given 
was  applicable  to  tbe  evidence.  Tlie  same 
may  be  said  with  reference  to  the  refusal  of 
the  requested  Instructions.  As  presented  by 
tbe  record  there  is  no  error  shown,  and  tba 
judgment  li  affirmed. 
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HARRISON  T.  STATE 

(Coart  of  Criminal  Appeals  of  Texas.    June  25, 
1902.) 

BiaAMT-CONTlNDANCES-SUFPICIBNCY  OP  AP- 
PUCATION— INSANITY. 

1.  An  application  for  a  continuance  becanse 
of  the  absence  of  nonexpert  witnesses,  by 
whom  it  was  daimed  defendant  would  prove 
insanity  at  the  time  of  the  commission  of  the 
alleged  bigamy,  was  properly  overruled,  where 
it  £d  not  state  the  acts  and  things  on  which 
the  witnesses  based  their  opinion  as  to  his  in- 
sanity. 

2.  On  a  prosecution  for  bigamy,  defendant 
testified  that  he  knew  that  it  was  legally  wrong 
to  marry  a  second  time  without  a  divorce,  but 
that  he  had  been  told  by  God  that  it  was  not 
wrong.  A  physician  testified  that  defendant 
was  religiously  or'  emotionally  insane,  and  did 
not  believe  he  was  able  to  distinguish  between 
right  and  wrong,  with  regard  to  the  crime  of 
bigamy.  A  neighbor  testified  that  defendant 
was  of  sound  mind,  and  knew  right  from 
wrong.  Defendant's  jailer  did  not  think  he 
was  crasy,  but  thought  him  "nutty"  on  the 
subject  of  religion.  Held  that,  as  all  the  evi- 
dence was  confined  to  the  issue  of  moral  in- 
sanity, Uie  jury  were  justified  In  finding  de- 
fendant guilty. 

Henderson,  J^  dissenting. 

Appeal  from  district  court,  McLennan  coun- 
ty;  Sam  B.  Scott  Judge. 

.lobn  W.  Harrison  was  convicted  of  bigamy, 
and  appeals.    Afllrmed. 
Robt  A.  John,  Asst.  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  bigamy,  and  given  four  years  In  the 
penitentiary. 

He  reserved  an  exception  to  the  overruling 
of  his  application  to  continue  on  account  of 
the  absence  of  T.  W.  Atkinson  and  Mrs.  Ella 
Atkinson,  residents  of  Hill  county,  by  whom 
be  expected  to  prove  that  they  were  acquaint- 
ed with  him  during  the  year  1901,  and  prior 
thereto,  and  knew  his  habits  and  mental  con- 
dition, and  that  during  the  time  of  their  ac- 
quaintance with  him  he  was  insane,  and  in- 
capable of  Judging  between  right  and  wrong, 
with  respect  to  the  matters  with  which  he 
stands  charged;  that  during  the  time  mention- 
ed be  was  afflicted  with  iiartial  insanity  on  the 
subject  of  religion  and  marriage,  and  at  the 
time  of  his  second  marriage  he  was  incapable 
of  realizing  that  it  was  wrong  for  him  to 
marry  the  second  time.  He  further  alleges 
there  were  no  other  witnesses  by  whom  he 
could  prove  these  facts  fully  and  accurately. 
As  was  said  in  Shirley  v.  State,  37  Tex.  Or. 
R.  475,  36  S.  W.  267,  the  facts  expected 
to  be  proved  are  too  generally  stated;  they 
are  simply  conclusions.  These  witnesses  are 
nonexperts,  and  the  matters  and  things  upon 
which  they  are  supposed  to  base  their  con- 
clusion or  belief  as  to  appellant's  Insanity  are 
not  stated.  No  word,  act,  or  deed  is  stated, 
nor  any  fact  given  as  a  predicate  for  their 
opinion  that  be  was  insane.  This  identical 
question  was  passed  on  in  Davis  v.  State  (at 
the  present  term)  68  S.  W.  73,  adversely  to 


appellant,  and  in  harmony  with  the  Shiilejr 
Case,  supra.  The  court  did  not  err  in  over- 
ruling the  application  for  continuance. 

It  was  further  contended  that  the  testimony 
is  not  sufficient  to  support  the  finding  of  the 
Jury.  Mrs.  Sovey,  who  was  appellant's  sec- 
ond wife,  testified  that  she  knew  appellant 
had  another  living  wife  at  the  time  she  mar- 
ried him;  that  he  informed  her  such  was  the 
fact  She  further  stated:  "I  knew  that  Mr. 
Harrison  and  myself  were  both  doing  u 
wrong,  as  we  had  both  gone  to  God  and  pray- 
ed over  the  matter.  He  told  us  that  Mr. 
Harrison's  first  marriage  was  vrrong  In  the 
sight  of  God,  and  that  be  would  do  no  wrong 
in  getting  married."  Appellant  took  the 
stand,  and  stated  that  he  married  Mrs.  Earl 
and  lived  with  her  about  a  year.  He  stated 
that  he  was  a  minister  of  the  gospel,  and  be- 
lieved it  was  right  for  him  to  leave  bis  first 
wife  and  marry  the  second  one;  that  God  had 
informed  him  that  be  could  not  pursue  hia 
work  as  a  minister  successfully  as  long  as  he 
lived  with  this  woman;  that  he  did  not  pro- 
cure a  divorce,  as  it  was  not  necessary,  as 
God  told  him  in  a  vision  that  It  would  not  be 
wrong  for  him  to  man?  the  second  time  with- 
out getting  the  divorce;  that  God  came  t» 
him  in  visions,  and  whatever  He  conunanded 
him  to  do,  he  did  it  regardless  of  consequen- 
ces; that  when  God  commanded  him  to  do  a 
thing,  no  matter  what  the  law  was  with 
which  it  came  In  conflict  he  would  do  it  re- 
garding the  law  of  God  as  superior  to  the  law 
of  man.  He  denied  being  crazy,  and  asserted 
that  he  was  not  trying  to  play  crazy;  that  In 
his  ministerial  work  he  had  always  obeyed 
the  command  of  God,  and  that  God  had  won- 
derfully blessed  his  work;  that  he  had  60 
conversions  within  the  last  few  days,  etc.; 
that  he  knew  the  laws  of  Texas  required  the 
marriage  ceremony;  that  a  second  marriage 
wlthont  dlTord^  was  agahist  the  law,  and  a 
penitentiary  offense.  He  knew  it  was  wrong, 
according  to  human  laws,  but  acted  under  Di- 
vine guidance.  Dr.  Howard  testlfled  that  he 
knew  defendant;  saw  him  in  the  county  Jail; 
observed  his  actions  and  talked  with  him,  and 
heard  his  testimony;  that  he  was  Insane;  that 
he  did  not  believe  he  was  able  to  dlstingnlsb 
bettveen  right  and  wrong,  with  regard  to  tbt 
crime  of  bigamy.  "I  think  he  has  what  li 
known  as  "religions  insanity,'  or,  in  other 
words,  'emotional  insanity.' "  He  gave  it  ai 
his  opinion  that  appellant  was  not  capable  of 
Judging  between  right  and  wrong,  in  marrying 
the  second  wife  while  his  first  was  alive;  that 
a  man  whose  mind  was  in  such  diseased  con- 
dition that  he  believed  he  had  personal  rev- 
elation from  God,  and  Tialons  directing  hln 
In  Important  undertakings,  and  these  delusions 
continued  to  waking  hours  as  real  to  him,  and 
such  condition  continued  through  a  space  of 
years,  would  not  in  his  opinion,  be  capable 
of  Judging  between  right  and  wrong  in  regard 
to  any  action  closely  connected  with  such  de- 
lusions.   Dr.  Walker  testified  that  he  saw  de- 
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fendant  In  the  eonnty  jaQ  a  few  weeks  before 
tlie  trlaL  He  seemed  to  be  sufTerlng  imder 
some  delnslon  caused  by  starvation  or  Indi- 
gestion. Walker,  a  farmer,  testlfled  that  he 
lived  close  neighbor  to  defendant  since  hla 
marriage  with  Mrs.  Soyey,  bis  second  wife; 
that  he  had  no  particular  dealings  with  him, 
but  had  frequently  been  In  bis  company;  had 
often  heard  him  preach,  and,  In  his  opinion, 
appellant  was  of  sound  mind,  and  knew  right 
from  wrong.  Such  delusion  and  visions  as  d^- 
fendant  seemed  to  have  could  have  been 
caused  by  either  starvation  or  indigestion.  He 
expressed  the  opinion  that  If  such  condition 
continued  through  a  term  of  years,  and  the 
party  believed  while  awake,  as  well  as  in  hla 
dreams,  that  he  liad  personal  conversations 
with  God,  and  God  advised  him  In  all  hn- 
portant  nndertakings,  and  was  in  the  habit 
of  going  down  on  his  face  before  the  Lord, 
and  that  such  visions  seemed  to  be  real  to 
him  and  were  frequent,  such  a  man  would 
not  be  responsible.  Costley  testified  that  he 
was  the  jailer  who  had  Harrison  in  charge 
while  confined,  and  watched  him  closely.  He 
did  not  think  appellant  crazy,  but  thought  he 
was  "nntty"  on  the  subject  of  religion;  that 
he  was  continually  shouting  and  preaching, 
and  seemed  to  be  laboring  under  the  delusion 
that  he  was  converting  large  numbers  of  peo- 
ple. He  did  not  know  whether  appellant  fast- 
ed ao  days,  except  from  what  other  prisoners 
in  the  jail  told  him;  that  he  did  not  know, 
from  a  scientific  standpoint,  whether  or  not 
appellant  was  crazy.  This  Is  the  substance 
of  the  testimony  found  in  the  record.  The 
evidence  of  those  witnesses  who  testify  to 
their  belief  that  he  was  Insane  confines  it  to 
the  issne  of  moral  Insanity,— moral  Insanity 
reachhig  the  point  of  irresistible  impulse.  If 
the  party  could  distinguish  l>etween  the  right 
and  wrong  of  the  act  he  was  doing,  it  la  not 
a  defense  to  an  act  which  would  otherwise  be 
criminal.  Mr.  Buswell  says,  "It  seems  that 
evidence  as  to  a  party's  religions,  political,  or 
moral  beliefs,  if  unsupported  by  other  testi- 
mony, will  not  generally  be  admitted  to  prove 
his  insanity."  Busw.  Insan.  |  210.  The  same 
anthor  says  (section  10):  "No  perversion  of 
the  moral  aftections  and  propensities,  unless 
accomitanled  by  such  delusion  as  indicates  the 
subversion  of  the  will  and  reason,  is  to  be 
regarded  as  constituting  Insanity  in  law. 
Thus  moral  insanity,  or  the  perversity  of  the 
moral  feelings.  Is  of  Itself  insufficient  to  in- 
validate the  dvU  act,  or  excuse  the  criminal 
act,  of  its  subject."  This  author  cites  Flan- 
agmi  ▼.  People,  62  N.  Y.  4ffl,  11  Am.  Rep. 
731,  which  contains  the  doctrine  "that  the 
law  does  not  recognize  the  form  of  insanity 
in  which  the  capacity  of  distinguishing  b»- 
twcen  right  and  wrong  exists,  without  the 
power  of  choosing  between  them."  Again, 
Mr.  Bnswell,  following  McNaghten's  Case,  10 
CHark  &  F.  200  (section  487),  says  "that  a 
party  who  is  indicted  is  not  entitled  to  ac- 
quittal on  the  gronnd  of  insanity  If  at  tb* 


time  of  the  alleged  offense  he  had  capacity 
and  reason  sufficient  to  enable  him  to  distin- 
guish between  right  and  wrong,  and  under- 
stood the  nature,  character,  and  consequences 
of  his  act,  and  had  mental  power  sufficient  to 
apply  that  knowledge  to  his  own  act"  In 
the  same  work  (section  43Q)  this  language  is 
found:  "If  the  party  had  at  the  time  of  the 
commiHlon  of  the  act  such  degree  of  reason 
and  understanding  as  is  sufficient  to  enable 
him  to  understand  that  his  act  was  forbidden 
by  law,  and  that  the  law  directed  that  the 
person  who  did  snch  act  should  be  punished, 
he  Is  responsible."  See,  also,  Oannon  v.  State 
(Tex.  Cr.  App.)  66  S.  W.  361;  Leache  v.  State, 
22  Tex.  App.  279,  8  S.  W.  639,  58  Am.  Rep. 
638.  Under  the  authorities  and  the  mCe  In 
regard  to  the  queBtions  Involved  In  this  case, 
appellant  evidently  knew  it  was  wrong  to 
marry  the  second  time.  He  knew  it  was  in 
violation  of  law  to  marry  without  a  divorce. 
If  appellant's  contention  becomes  the  law  of 
this  state,  the  sacrament  of  plural  marriages 
of  the  Mormon  Church  would  exempt  from 
punishment  all  the  disciples  of  Brigham  ¥oung 
and  Joseph  Smith  who  practiced  polygamy  In 
this  state. 

We  are  of  opinion  that  the  verdict  of  the 
jury  is  correct,  and  the  judgment  Is  In  all 
things  affirmed. 

HENDERSON,  3.  (dissenting).  If  this  caso 
could  be  sustained  at  all  on  the  facts,  It 
would  be  on  the  testimony  of  the  appellant 
himself.  AH  the  other  witnesses,  as  I  under- 
stand the  record,  testify  that  he  Is  crazy. 
Walker,  the  nonexpert,  while  he  states  that 
he  believes  appellant  knew  right  from  wrong, 
further  states,  on  the  hypothetical  case  put 
to  him,  that  a  man  troubled  with  such  delu- 
sions would  not  be  responsible  for  his  actions. 
Costley,  the  jailer,  says  that  he  noticed  him 
closely  while  in  jail;  that  he  did  not  consider 
him  crazy,  but  "nutty"  on  the  subject  of  reli- 
gion; that  he  was  continually  preaching  and 
shouting,  and  seemed  to  be  laboring  under 
the  delusion  that  he  was  converting  large 
numbers  of  people  all  the  time.  He  did  not 
know  whether  appellant  fasted  20  days  or  not, 
except  what  was  told  him  by  the  other  pris- 
oners. Dr.  Howard  testified,  as  a  physician 
and  expert,  that  be  had  made  a  personal 
examination  of  the  defendant;  had  observed 
his  actions,  saw  him  and  talked  with  him, 
and  heard  his  testimony  delivered  in  court, 
and  that,  In  his  opinion,  appellant  was  in- 
sane; that  his  insanity  was  of  such  a  kind 
that  he  would  not  be  able  to  distinguish  be- 
tween right  and  wrong  with  regard  to  the 
crime  of  bigamy;  that  he  did  not  think  at 
the  present  time,  nor  at  the  time  he  saw  him 
In  the  county  jail,  that  appellant  was  cap- 
able of  judging  between  right  and  wrong  In 
marrying  his  second  wife  while  his  first  wife 
was  still  alive,  or  of  knowing  that  such  ac- 
tion was  illegal.  A  man  whose  mind  was  in 
■nch  a  diseased  condition  that  be  beUeved  he 
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bad  personal  revelattons  from  Gk)d,  In  t1- 
slonB,  directing  him  In  all  of  his  Important 
iindertaklnga,  and  inch  delusions  continued 
in  hla  waking  honis  aa  well  as  In  his  sleep- 
ing state,  and  were  real  to  him,  and  such 
conditions  continued  through  a  space  of 
years,  would  not  be  capable  of  Judging  be- 
tween right  and  wrong  in  regard  "to  any  ix- 
tlon  closely  connected  with  such  delusions. 
As  stated  above,  all  the  witnesses  tend  to 
«how  that  appellant  was  suffering  under  a 
diseased  state  of  mind;  and  the  testimony  of 
Dr.  Walker,  who  was  the  most  reliable,  be- 
cause he  knew  what  he  was  testifying  about, 
shows  beyond  any  reasonable  doubt  that  ap- 
pellant was  suffering  under  a  delusion  which 
rendered  him  irresponsible  and  Incapable  of 
dlstlngulBihlng  between  right  and  wrong  In 
regard  to  the  crime  of  bigamy.  But  as  stat- 
ed, if  we  are  to  rely  on  appellant's  testimony, 
to  the  exclufflon  of  the  other  sane  witnesses, 
this  case  may  be  affirmed,  because  be  de- 
clared he  was  not  crazy,  but  had  as  much 
sense  as  any  man  in  the  court  room.  How- 
ever, It  occurs  to  me  that  his  testimony  woaM. 
suggest  that  the  defense  here  set  up  was  not 
a  pretext  or  subterfuge.  I  do  not  believe 
that  It  was  a  qnestlon  of  emotional  insanity, 
though  Dr.  Walker  called  his  delusions  "reU- 
gious  or  emotional  Insanity."  As  testified  by 
him,  appellant  did  not  know  the  difference 
between  Tight  and  wrong  with  regard  to  the 
crime  of  "btgamy,  and  -this  was  -the  resalt  of 
B  delndion  canseA  by  -an  Insane  mhtd.  TUs 
comes  w'JlhJn  "the  'Strirt  test,  as  laid  down  by 
(BUT  -D-wn  anthorttles  mi  the  subject  nf  Insan- 
ity. -^BT  -course,  appi^Rant  -says  he  knew  it 
■was  wrong  to  marry  tbv  ■secoHfl  'time;  that 
tre  Itnew  tt  'was  a  -yiolstflon  of  law  to  many 
•wlthorit  a  iHvorce.  Birt  If  -tliere  Is  -any  mean- 
ing in  flie  tetfUmuny  of  the  other  -witnesses,-— 
especlBflly  nf  Dr.  Walker,— this  Is  -simply  the 
ravtag  df  -a  crassy  man.  Nor  do  I  believe,  it 
the  Views  "here  luslsted  on  oecome  the  law 
dt  the  land,  -there  Is  "any  danger  of  Mormon- 
Izlng  the  people  vt  this  state.  The  Mormons 
seem  ito  -have  -aertved  fbelr  -pfllglon  from  the 
Old  'Vetftament,  'in  part  at  'least;  and  plural 
•marrtage  -is  -or  was  -a  part  of  their  creeQ. 
ttiit  has  nevw  -been  considered  the  result  of 
Insane  fldusions.  Nor  do  I  know  that  any 
one  lias  ever  charged  Brlgham  Toung  or 
Joseph  Scrtth  with  being  lunatics.  The  slm- 
ifle  qraeMlon  here  -presented,  Trom  the  evi- 
dence, Is,  was  appellant  at  tlie  time  of  Us 
second  marriage  laboring  under  such  a  deOn- 
sion  as  oat  to  know  the  difference  between 
tiie  right  and  wrong  of  the  act  of  bigamy, 
and  was  this  delusion  caused  by  a  diseased 
mind,  whl(Ai  nnsettled  bia  faculties  to  sudh 
an  extent  tbat  he  did  not  know  tt  was 
wrong,  lioth  according  to  tiie  laws  of  Ood 
and  man,  i»  marry,  having  another  -wife  then 
mtagl  That  Ibe  evidence  establlahed  that 
«a(4i  was  Ms  eonOHSon  Of  mind,  I  do  not  en- 
tertrfta  vay  doubt  I  do  not  believe  the  perfl- 
-«eatiary  Is  the  i)Iac«  for  bfan,  Init,  ratlier,  the 
lunatic  asylnoi. 


DATIS  V.  STATE. 

(Gonut  tt  Criminal  Appeals  of  Texas.    lux 

IS.   1902.) 

ASSAXILT  -WITH  INTENT  TO  RAPB-INSTEOC- 
TIONS-SELBCTION  OP  GRAND  JUR0H8-DB- 
CRIMINATION—OBJBKrriON— WAIVER. 

1.  On  a  jprosecutiou  for  assault  with  intent 
to  rape,  where  the  court  charged  that  to  cod- 
Tict  the  jury  must  fiud  that  defendant  in- 
tended to  have  carnal  Intercourse  with  tke 
proeecutriz  at  all  events,  and  notwithstand- 
ing her  resistance,  and  beyond  a  reaaonahle 
doubt  that  defendant  did  assault  the  prose- 
cutrix with  intent  by  force  and  threat  to  have 
carnal  knowledge  of  her,  withoat  ber  couseit 
and  against  her  will,  "bearing  in  mind  the  defi- 
nition of  rape  as  above  given,"  it  was  not  er- 
ror to  refuse  to  charge  that  there  must  him 
existed  in  defendant's  mind  at  the  time  a  spe- 
cific intent  to  commit  rape  by  force;  ttiat  if 
defendant  assaulted  the  prosecutrix,  but  did  uot 
intend  to  use  the  force  necessary  to  ovi'i-comi; 
resistance,  to  acquit;  and  that  if  lie  did  ti^ 
violence,  yet  if  tils  pnrpoae  was  to  have  cimil 
intercourse  with  her  with  her  consent  to  ac- 
quit, althoush  such  violence  was  against  tier 
will. 

2.  A  motion  in  arrest  of  judgment  on  the 
ground  that  defendant  a  negro,  was  discrimi- 
nated against  by  excluding  negroes  from  tiie 
grand  jury,  was  properly  overruled,  as  sucL 
objection  should  have  been  made  by  direct  at- 
tack upon  the  indictment  prior  to  the  trial. 

Appeal  from  district  coort  Tarrant  count;; 
H.  E.  Smith,  7udg& 

T^ee  Davis  was  convicted  of  assault  with  la- 
tent to  commit  rape,  and  appeals.    AfEbrmeO. 

Carlock  &  Gillespie,  Xor  appidlaBt  £obt 
.A.  John,  Asst.  Atty.  Oea,  for  the  State. 

BHOOKS,  J.  Appellant  wBS  convicted  of 
lan  assault  with  intent  *o  .rape,  and  -hds  pni- 
'Isbment  .assessed  at  oonflneiaent  In  the  peid- 
tentlai7  tar  a  term  of  2S  years. 

Appellant  'complains  that  tbe  conrt  -emd 
in  lefiiBing  to  i^ve  tbe  feUonrlng  special  cbar- 
«ges,  to  wit: 

-"Yon  are  tastmoted  Aat  before  yon  tm 
•oonv-iet  defendant  of  an  assault  with  intent 
te  rape,  as  charged  in  the  IndictBaent,  tbae 
.must  have  existed  in  the  mind  of  idefendaat, 
.at  tbe  time  of  the  Alleged  «Bsaiilt,  «  «pecific 
intent  to  •oommit  ragpe  by  force;  laad  if  yao 
believe  defendant  assaulted  the  prosecuting 
witness,  Mary  Chambers,  but  did  not  intend 
to  use  the  degree  of  force  necessary  to  over- 
come resistance  on  the  part  of  said  prosecot- 
Jng  witness,  Mary  Cfaambws,  then  yon  wfll 
acquit  bim  -of  assarult  with  intent  4»  rape." 

"Ion  are  instructed  ttiat  before  yoa  can 
convict  defendant  of  an  assault  to  commit 
rape,  you  must  believe  beyond  a  reasonable 
doubt  that  at  the  time  defendant  committed 
the  assault  upon  Mary  Chambers,  if  you  be- 
lieve he  did  commit  any.  he  intended  to  bave 
oamal  intercourse  with  her  by  force,  as  force 
is  defined  In  tbe  main  charge  herein;  and  in 
this  connection  joa  are  instructed  that,  if 
.defendant  .did  om  vloleaee  to  tbe  person  st 
.Mary  Chamiiers,  yet  if  Jils  pvposeaod  latent 
was  to  Jiave  carnal  .Interaoarae  witb  her  irifli 
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ber  comeDt.  yon  will  acqnlt  defendant  of  as- 
sault with  Intent  to  rape,  although  70a  may 
believe  such  violence  was  againat  the  will 
and  consent  of  aaid  Mary  Chambers." 

However,  the  court  gave  the  following  spe- 
cial charge  requested  by  defendant:  "You 
are  Instructed  that,  before  you  can  convict 
defendant  on  the  charge  of  assault  with  the 
intent  to  rape  as  charged  In  the  indictment, 
you  most  believe  beyond  a  reasonable  doubt 
that  defendant  herein  Intended  to  have  carnal 
Interoooise  with  the  prosecuting  witness, 
Mary  Chambers,  at  all  ev^its,  and  notwith- 
standing resistance  on  the  part  of  the  said 
Maiy  Chambers,  and  unless  yon  so  believe 
beyond  a  reasonable  doubt  you  will  acquit 
him  of  the  charge  of  assault  to  rape." 

And  In  the  court's  main  charge  the  Jury 
were  Instructed:  "Bearing  In  mind  the  in- 
structions given  you  elsewhere  in  this  charge, 
if  you  find  and  believe  from  the  evidenpe  be- 
yond a  reasonable  doubt  that  defendant,  Lee 
Davis,  on  or  about  the  Slat  day  of  August, 
1900,  and  before  the  filing  of  this  Indictment 
herein,  in  Tarrant  county,  Texas,  did  make 
an  assault  upon  Mary  Chambers,  with  the 
intent  to  commit  the  crime  of  rape,— that  is, 
with  the  intent  by  force  or  threat  to  have 
carnal  knowledge  of  the  said  Mary  Chambers, 
without  her  consent  and  against  her  will, — 
bearing  la  mind  the  definition  of  rape,  as 
above  given,  then  you  will  find  defendant 
guilty  of  assault  with  intent  to  commit  the 
crime  of  cape,  and  assess  his  punishment  at 
confinement  in  the  penitentiary  for  some 
period  of  time  iiot  less  than  two  years;  but 
nnlesa  yan  do  find  beyond  a  reasonable  doubt 
that  defendant  assaulted  ber  with  the  intent 
to  rai>e  her,  as  rape  is  heretty  defined,  yon 
win  acqnlt  defendant  of  assault  with  Intent 
to  rape." 

We  think  that  the  osurt's  charge,  coupled 
with  the  special  chaige  given,  clearly  covers 
appellanfa  oontention  lnsistli)g  that  a  direct 
charge  on  the  specific  Intent  to  rape  should 
be  ^ven.  This  bdsg  true,  appellant  has  no 
ground  of  cooyilaint  ior  the  sefusal  of  his 
special  charges. 

Appellant  also  Insists  that  the  verdict  of 
the  jury  is  excessive,  and  contrary  to  the  law 
and  the  evidence.  We  do  not  think  either  of 
these  contentions  is  correct 

Appellant  filed  a  motion  In  arrest  of  Judg- 
ment on  the  ground  that,  defendant  being  a 
n^ro,  the  grand  Jury  retiyming  the  bill  of 
indictment  against  him  were  all  white  men, 
the  negroes  being  excluded  from  the  grand 
Jury  on  account  of  their  race,  color,  and  previ- 
ous condition  of  servitude.  By  the  affidavit 
It  la  shown  that  about  10  per  cent,  of  the 
voters  of  Tarrant  county  are  negroes;  the 
total  number  of  voters  in  the  county  is  11,000; 
that  many  of  said  negro  voters  are  qualified 
for  Jxay  service,  both  grand  and  petit;  that 
no  negroes,  with  affiant's  Icnowledge,  have 
ever  been  allowed  to  alt  on  the  grand  or  petit 
Juries  tn  said  county.  Affiant  further  says 
there  Is  •  strong  pr^udlce  In  said  county 


against  negroes  sitting  on  Juries,  and  on  ac- 
count of  said  prejudice  negroes  are  excluded 
from  Jury  service  altogether,  and  have  been 
BO  excluded  for  the  last  20  years.  The  court 
overruled  the  motion.  In  this  there  was  no 
error.  It  comes  too  late  after  verdict,  and.  If 
the  facts  as  set  up  in  said  motion  were  true, 
they  should  have  been  made  by  direct  attack 
upon  the  Indictment  prior  to  the  trial.  Gar- 
nett  T.  State,  60  S.  W.  766,  1  lex.  Gt  Refi. 
611. 
The  Judgment  Is  affirmed. 


ABROYO  T.  STATBL* 

(Oout  Of  Criminal  Appeals  of  Tens.     Ju« 

11.  1002.) 

CONSTITUTIONAL  LAW— CITY  CHARTER— DBL- 
BQATION  OP  AUTHORITY  TO  SUSPEND  I<AWS 
—REGULATION  OF  SALOONS. 

1.  Under  Const,  art.  1,  I  28,  proridlnf  that 
no  power  of  ■uspendlDg  laws  iu  the  state  shall 
be  exercised  except  by  the  legislature,  the  legis- 
lature cannot  delegate  its  authority  in  a  mn- 
Didpal  charts  to  set  aside,  vacate,  suspend, 
or  repeal  the  general  laws  of  the  state;  and 
Dallas  City  Charter  (Sp.  Laws  189U,  p.  IIS) 
t  106,  authorizing  the  city  to  regulate  the 
opening  and  closing  of  saloons  on  Sunday,  and 
section  190,  prescribing  that  tlie  charter  shall 
supersede  the  general  laws  in  case  of  a  con- 
flict, and  a  city  ordinance  in  conflict  with  the 
state  law,  are  void. 

Hendenon,  J.,  dissenting. 

Appeal  from  Dallas  county  court;  Ed.  B. 
Lauderdale,  Judge. 

Frank  AjToyo  was  convicted  of  selling  llq- 
oor  on  Sunday,  and  he  appeals.    Affirmed. 

Lemmot  *  Llvaly,  J.  i.  EekCwd,  A,  P. 
Woaescraft  and  F.  M.  Btlietldge,  for  sppel- 
kmt    Bobt  A.  Joksu  Asst  Atty.  Gsb.,  tor 

the  State. 

DAVIDSON,  P.  J.  AppeUsnt  was  cenviet- 
«d  for  veiling  iiqnor  oa  Sunday,  in  the  dty 
of  DbUsb,  In  vioiBtlon  of  the  state  iaw. 

He  iDed  •  plea  to  the  jvrladlctlOD  of  tlie 
county  court  oad  ia  support  of  this  dtea  ss 
-to  section  106  of  tbe  charter  {Bp.  Laws  VSUO, 
p.  U5),  which  delegales  to  the  etty  of  Dal- 
las authority  '^  open,  dose,  and  regulate 
saloons  and  all  places  where  intoxicating  or 
fermented  liquors  are  sold  on  Sunday  and 
to  prescribe  what  boors  on  Sunday  such 
sales  can  be  made;  and  what  hours  such 
places  mast  be  dosed  and  sales  prohibited; 
also  all  places  of  amusement  and  business;" 
and  In  further  support  of  his  contention  in- 
troduced the  follovring  ordinance:  "Where 
any  merchant  grocer,  dealer  or  trader  in 
wares  or  merchandise  are  engaged  tn  any 
lawful  business  whatsoever,  or  the  agent  or 
employe  of  such  person  who  shall  sell  or 
barter  or  permit  his  place  of  business  to  be 
opened  for  business  or  traffic  on  Sunday  be- 
tween the  hours  of  9  o'dock  a.  m.  and  4 
o'dock  p.  m.,  «rIU  be  fined  not  less  than 
tweaaty  nor  wan  than  fifty  doUars:   provided. 


*  Rebeaitng  denltd  Jua*  17,  UOl 
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fhls  article  shall  be  subject  to  all  exemptlonB 
contained  in  article  200  of  the  state  Penal 
Code:  and  provided  further,  the  front  doors 
of  no  saloon  shall  be  kept  open  at  any  time 
on  Sunday."  Section  109  of  the  charter  of 
Dallas  was  also  introduced,  and  thus  it  reads: 
"The  provisions  of  this  act  in  so  far  as  they 
may  conflict  with  any  state  law  shall  be  held 
to  supersede  said  laws  to  that  extent,  and 
shall  not  be  held  invalid  on  account  of  such 
conflict"  Sp.  Laws  1899,  p.  139.  The  ordi- 
nance flzlng  the  hours  for  opening  saloons 
on  Sunday  Is  in  direct  conflict  with  the  gen- 
eral law  of  the  state  on  this  subject.  The 
state  law  prohibits  the  opening  of  the  saloon 
during  the  entire  day  of  Sunday,  whereas  the 
ordinance  only  prohibits  it  from  8  o'clock  a. 
m.  until  4  o'clock  p.  m. 

Thus  we  are  confronted  with  the  proposi- 
tion, which  appellant  assumes  to  be  correct, 
that  the  legislature  has  authority  to  delegate 
power  to  the  city  council  of  the  city  of  Dal- 
las, under  its  si)ecial  charter,  to  supersede 
and  set  aside  any  state  law  which  may  come 
within  the  terms  of  the  delegated  authority. 
Article  1,  f  28,  of  the  state  constitution  pro- 
vides: "No  power  of  suspending  laws  in  this 
state  shall  be  exercised,  except  by  the  legis- 
lature." Prior  to  1874  this  section  was  as 
follows:  ''No  power  of  suspending  laws  in 
this  state  shall  be  exercised,  except  by  the 
legislature,  or  Its  authority."  It  may  have 
been  the  law,  or  a  correct  contention,  under 
prior  constitutions  in  this  state,  to  assume 
and  assert  the  proposition  here  contended  for 
by  appellant;  but  with  the  change  of  the  con- 
stitution the  right  of  the  legislature  to  dele- 
gate its  authority  ceased  to  exist  It  is  not 
necessary  to  go  into  the  history  of  the  rea- 
sons for  this  change  In  the  constitution,  for 
it  is  too  well  known  and  too  fresh  to  be 
easily  forgotten.  Without  reviewing  the  his- 
tory of  the  oppressions  which  grew  out  of 
the  suspension  of  laws  by  reason  of  such  dele- 
gation of  legislative  authority  and  the  decla- 
ration of  martial  law  scarcely  more  than  a 
quarter  of  a  century  In  the  past  it  is  suffi- 
cient to  state  the  fact  of  such  occurrences, 
and  that  this  change  in  the  organic  law 
swiftly  followed,  prohibiting  such  action  by 
the  legislature.  The  legislature  is  but  one  of 
the  three  co-ordinate  branches  of  this  gov- 
ernment and  has  no  authority  to  set  aside 
and  override  the  express  limitations  upon  its 
power.  This  matter  has  been  reviewed  in 
our  state  by  our  courts  of  last  resort  and  the 
matters  fully  and  freely  discussed,  the  result 
of  those  decisions  being  adverse  to  appel- 
lant's contention.  Therefore  we  deem  it  un- 
necessary to  enter  into  a  further  discussion 
of  the  matter.  In  support  of  our  conclusion, 
holding  that  the  position  assumed  by  appel- 
lant is  not  the  law,  we  cite  the  following 
authorities:  Bx  parte  Ogden  (Tex.  Cr.  App.) 
66  S.  W.  100;  Burton  v.  Dupree  (Tex.  Civ. 
App.)  46  S.  W.  272;  Ex  parte  Coombs,  38 
Tex.  Cr.  E.  648,  44  S.  W.  864;  Bx  parte 
Ginnochlo,  SO  Tex.  App.  584,  18  S.  W.  82; 


Ex  parte  Sundstrom,  25  Tex.  App.  183,  8  8. 
W.  207;  Bohmy  v.  State,  21  Tex.  App.  697, 
2  8,  W.  886;  Flood  v.  State,  1»  Tex.  App. 
S84;  Angerhoffer  v.  State,  15  Tex.  App.  613; 
8  Am.  &  Eng.  Enc.  Law,  p.  698  et  seq.  and 
notes  for  collated  authorities.  Under  these 
authorities,  and  under  the  constitution,  tbe 
legislature  had  no  right  to  delegate  its  au- 
thority in  a  municipal  charts  to  set  aside, 
vacate,  suspend,  or  repeal  the  general  laws 
of  this  state.  Any  act  of  tbe  legislature 
which  seeks  to  confer  such  Jurisdiction  upon 
a  municipal  corporation  is  violative  of  tbe 
constitution,  and  therefore  void.  The  city 
ordinance,  as  well  as  the  provisions  In  the 
charter  granted  the  city  of  Dallas,  relied 
upon  by.  appellant,  being  in  conflict  wltb 
section  28  of  the  bill  of  rights,  hi  so  far  as  \ 
they  undertake  to  grant  authority  to  super- 
sede the  state  law,  are  null  and  void. 

There  being  no  merit  in  appellant's  prop- 
osition, and  no  error  appearing  in  tbe  rec- 
ord, the  judgment  is  atflrmed. 

HX:NDERS0N,  J.  (dissenting).  As  said  tn 
the  opinion  of  the  majority  of  the  court  the 
simple  proposition  involved  in  this  case  is  tbe 
power  of  the  legislature  to  authorize  the  coun- 
cil of  the  city  of  Dallas  by  ordinance  to  pass 
a  law  contravening  the  state  Sunday  Uw 
with  reference  to  the  opening  and  closing  of 
saloons  on  Sunday.  My  Brethren  hold  tbat 
the  legislature  does  not  possess  this  poirer, 
basing  their  opinion  on  article  1,  {  28,  of  our 
state  constitution,  which  says:  "So  power  of 
suspending  laws  in  this  state  shall  be  exer- 
cised, except  by  the  legislature."  In  support 
of  their  view,  it  Is  claimed  that  the  question 
is  res  adjudlcata,  and  the  following  authori- 
ties are  cited:  Bx  parte  Ogden  (Tex.  Cr. 
App.)  66  S.  W.  1100;  Burton  v.  Dupree  (Tei. 
Civ.  App.)  46  S.  W.  272;  Coombs  v.  State.  :!S 
Tex.  C5r.  R.  648,  44  S.  W.  854;  EJx  parte  Gin- 
nochlo, 80  Tex.  App.  584,  18  S.  W.  82;  Ex 
parte  Sundstrom,  26  Tex.  App.  133,  8  S.  W. 
207;  Bohmy  v.  State,  21  Tex.  App.  5S>7,  2 
S.  W.  866;  Flood  v.  State,  19  Tex.  App.  5S1: 
Angerhoffer  v.  State,  15  Tex.  Cr.  R.  613.  I 
do  not  believe  that  a  fair  interpretation  of 
any  of  tbe  authorities  cited  will  maintain  tbe 
views  announced  by  the  court  In  Ogden's 
Case  the  charter  of  the  city  of  Beaumont  did 
not  give  the  power  to  the  council  to  prohibit 
or  regulate  by  ordinance  pool  selling  on  horse 
races,  and  so  tb^  question  of  the  power  of  tbe 
legislature  to  delegate  Its  authority  to  cities 
did  not  arise,  though  it  Is  alluded  to  In  tbe 
opinion.  In  the  Coombs  Case  the  question  of 
the  delegation  of  power  is  also  discussed,  but 
an  examination  of  that  case  will  show  that  it 
was  not  necessary  to  a  decision  of  the  matters 
involved;  the  question  there  being  simply  as 
to  the  power  of  the  legislature  to  confer  Ju- 
risdiction en  municipal  courts,  as  such,  over 
state  cases.  Ginnochlo's  Case  reUttes  to  tbe 
same  question.  In  Angerhoffer's  Case,  and  In 
Flood's  Case,  the  question  as  to  the  power  of 
the  legislature,  by  either  general  or  special 
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cliarter,  to  confer  authority  on  mnnlclpolltles 
to  pass  ordinances  contravening  state  laws, 
did  not  arise,  an  In  both  of  said  cases  it  was 
distinctly  beld  tbat  tbe  charter  granted  to  the 
dty  by  the  legislature  did  not  confer  Jurlsdio- 
tion  upon  the  municipality  or  give  the  right  to 
pass  the  ordinance  in  question.  And  It  may 
be  said  that  In  both  of  said  cases  the  doc- 
trine la  expressly  recognized,  as  laid  down  in 
Davis  T.  State,  2  Tex.  App.  425,  that  the 
legislatore  has  the  power  to  grant  to  city  gov- 
eromentB  created  by  general  or  special  char- 
ter the  right  and  authority  to  pass  ordinan- 
ces contravening  and  abrogating  the  state 
penal  statutes.  The  same  doctrine  has  been 
reaffirmed  In  Ex  parte  Garza,  28  Tex.  App. 
381,  13  S.  W.  779,  19  Am.  St.  R^.  846,  and 
see  Beater  v.  State  (Tex.  Cr.  App.)  67  S.  W. 
505.  I  do  not  understand  the  decisions  on 
this  subject  to  be  overturned  by  any  of  the 
cases.  This  doctrine  Is  supported  by  and  In 
harmony  with  the  decisions  of  other  states 
and  with  the  text-books.  State  t.  Binder,  88 
Mow  490;  State  v.  Oarke,  64  Mo.  17,  14  Am. 
Rep.  471;  State  v.  De  Bar,  68  Mo.  395;  Sel- 
bold  V.  People,  86  111.  33;  Village  of  St  Jobus- 
bnry  v.  Thompson,  59  Vt  300,  9  Atl.  571,  59 
Am.  Rep.  731;  Mayor,  etc.,  v.  Minor,  70  Ga. 
191;  1  DUI.  Mun.  Corp.  |$  87,  88,  308;  Cooley, 
Const  Um.  (4th  Ed.)  p.  242.  The  proposi- 
tion announced  by  these  authorities  Is  that 
tbe  legislature  Is  omnipotent  except  as  re- 
strained by  some  provision  of  the  state  or 
federal  constitution.  As  was  said  In  Lytle  v. 
Halff.  75  Tex.  128,  12  S.  W.  610:  "The  con- 
stitution of  a  state  operates  upon  the  law- 
making branch  of  the  government  purely  as  a 
limitation,  and  the  legislature  exercises  ple- 
nary power  In  the  enactment  of  laws,  except 
as  such  authority  is  expressly  or  by  dear  Im- 
plication therein  denied."  It  Is  insisted,  how- 
ever, that  the  clause  of  our  constitution  be- 
fore cited  prohibits  a  delegation  by  the  leg- 
islature to  municipal  corporations  to  suspend 
state  laws.  It  being  claimed  that  the  author- 
ity granted  to  a  city  to  enact  an  ordinance 
in  contravention  of  a  state  law  on  the  same 
subject  is  a  delegation  of  authority  to  sus- 
pend tbe  state  law.  I  do  not  so  understand 
It  Tlie  clause  of  the  constitution  In  question 
had  its  origin  in  the  English  bill  of  rights  of 
1689,  and  was  Intended  to  abridge  the  right 
of  the  king  to  suspend  laws.  So,  our  own  bill 
of  rights  on  the  same  subject  had  direct  ref- 
erence to  an  inhibition  on  the  power  of  the 
executive  arm  of  the  government.  This  Is 
evident  from  contemporaneous  history  both  In 
connection  with  the  English  bill  of  rights  and 
our  own  bill  of  rights.  It  Is  intimated  in  the 
opinion  of  the  court  that,  under  this  clause  of 
the  constitution  as  It  existed  prior  to  the  con- 
stitntlon  of  187U,  the  legislature  may  have 
bad  the  right  to  delegate  the  authority  claim- 
ed: bat  by  the  omission  from  said  provision 
of  the  dause,  "or  its  authority,"  from  our 
present  constitution,  a  limitation  was  placed 
an  the  legislature,  and  that  it  alone  could  sus- 
pend laws  of  the  state,  but  It  could  not  dele- 


gate Its  power  to  any  other  authority.  In 
reply  to  this,  I  would  say  that  It  has  never 
been  held  by  any  court  so  far  as  I  am  ad- 
vised, that  the  authority  granted  to  munici- 
pal corporations  to  pass  laws  in  contravention 
of  or  in  derogation  of  state  laws  on  the  same 
subject  la  tbe  grant  of  a  power  to  suspend 
the  state  law.  I  understand  that  when  a  law 
Is  suspended  the  law  continues  in  esse,— for 
the  time  being  Is  not  operative,— but  as  soon 
as  the  power  of  suspension  Is  relaxed  It  goes 
Into  immediate  operation.  The  writ  of  ha- 
beas corpus  may  be  suspended,  rendered  in- 
operative for  the  time,  and  aa  soon  as  tbe 
power  is  relaxed,  which  stays  the  writ  It 
springs  Into  Immediate  vitality.  So  with  any 
other  law  that  is  merely  suspended.  But  this 
Is  not  the  case  here,  where  the  power  is  grant- 
ed, not  to  suspend  for  the  time  being  the  state 
law,  but  to  supersede  that  law  with  another 
law,  making  the  latter  the  rule  of  conduct  In 
the  particular  locality.  In  such  case  the  state 
law  is  absolutely  displaced  and  superseded  by 
the  municipal  law.  There  is  no  more  sus- 
pension here  of  state  law  than  If  the  legisla- 
ture had  passed  an  act  applicable  alone  to  the 
city  of  Dallaa,  making  a  new  rule  of  con- 
duct In  that  ci^  on  the  subject  of  the  Sunday 
law.  In  such  case  it  would  be  a  misuse  of 
terms  to  call  the  action  of  the  legislature  a 
suspension  of  the  state  law.  Mr.  (Cooley,  in 
speaking  of  the  delegation  of  tbe  legislative 
power,  uses  this  language  in  regard  to  the  ex- 
ercise of  legislative  power  by  municipal  gov- 
ernment: "We  have  elsewhere  spoken  of  mu- 
nicipal corporations,  and  of  the  powers  of 
legislation  which  may  be  and  commonly  are 
bestowed  ui>on  them,  and  the  bestowal  of 
which  is  not  to  be  considered  as  trenching  up- 
on the  maxim  that  legislative  power  must  not 
be  delegated,  since  that  maxim  Is  to  be  un- 
derstood in  the  light  of  tbe  immemorial  prac- 
tice of  this  country  and  of  England,  which 
has  always  recognized  the  propriety  and  pol- 
icy of  vesting  in  the  municipal  organlzatlona 
certain  powers  of  local  regulation,  in  respect 
to  which  the  parties  Immediately  interested 
may  fairly  be  supposed  more  competent  to 
Judge  of  their  needs  than  any  central  author- 
ity." Cooley,  Const  Llm.  p.  188;  Blsh.  St 
Crimes,  f{  18,  20;  Perry  t.  Caty  of  Bock- 
dale,  62  Tex.  461. 

The  constitution  by  express  provision  au- 
thorizes the  granting  to  cities  of  10,000  In- 
habitants or  more  special  charters,  and  this, 
of  course,  carries  with  it,  ex  vi  termini,  all 
incidental  powers  which  appertahi  to  munic- 
ipal governments.  Article  2,  f  6,  Const 
This,  of  course,  obviates  any  difficulty  con- 
tained in  article  3,  t  66,  which  relates  to  the 
Inhibition  of  tbe  passage  of  any  local  or  spe- 
cial laws  except  as  otherwise  provided  in  the 
constitution.  Nor  is  there  any  claim  here  that 
the  charter  provisions  are  violative  of  sections 
62  and  68  of  article  3,  which  provide  against 
the  creation  of  debts,  or  lending  tbe  credit  of 
the  city  to  certain  entei^rises.  The  consti- 
tution may  be  searched  In  vain  for  any  clause 


Digitized  by 


Google 


686 


OB  SOUTHWBSTBRN  KBPOBTBB. 


(to. 


or  section  limiting  the  power  of  the  legisla- 
ture. In  granting  special  charterB  to  cities  of 
10,000  Inhabitants  or  over,  so  aa  to  inhibit 
them  from  enacting  special  laws  applicable  to 
the  uninieipality  which  may  abrogate  or  su- 
persede state  laws  on  the  sabject;  and,  nnless 
such  constitutional  restriction  can  be  found, 
then  the  concluskm  cannot  be  escaped  that 
the  power  here  granted  the  city  of  Dallas  In 
Its  charter  was  legal  and  valid. 

In  what  has  been  said  I  would  not  be  un- 
derstood as  expressing  an  opinion  as  to  the 
wisdom  or  propriety  of  the  leglslatlTe  enact- 
ment on  the  subject  of  Sunday  closing. 
Doubtless  In  authorizing  a  municipal  corpora- 
tion to  pass  an  ordinance  contrayening  the 
«tate  law  on  the  subject  they  tielleved  that 
the  local  authorities  were  best  qualified  to  deal 
with  this  question.  However  that  may  be, 
the  only  matter  I  am  concerned  about  Is  the 
■power  of  the  legislature  to  grant  authority  to 
local  municipal  governments  to  deal  with  this 
subject,  and  to  pass  an  ordinance  which  in 
Its  effect  abrogates  and  supersedes  the  state 
law;  and  I  find  nothing  In  the  constitution 
nor  In  the  decisions  which  prohlMts  the  leg- 
islature from  doing  what  they  did  in  granting 
this  charter  to  the  city  of  Dallas. 

Entertaining  tbese  views,  I  do  not  concor 
In  the  opMon  of  the  majority  of  the  court 


BADBB  T.  STATE. 

(Oonrt  of  Oriminal   Appeals  t>t  Texas.     Ynne 

'24,   1902.) 

FOnOBinr-TOOBBCimON— ADHIBSIBfUTT  OF 
EVU)£liiGB— VAIUANCS. 

1.  WkftM  a  tojuerr  waa  i8«dieated  up«B  tbe 
■wgning  x>f  ojiotlier's  name  to  a  cbeclc,  which 
'\\  as  set  forth  in  hiec  verba  in  the  indictment, 
the  feilore  t»  allege  «a  iDdorSement  made  on 
the  <;keck  br  defemdaiit  hi  castalng  it  did  not 
readier  it  imadoiisaible,  at  beinic  in  variAoce  with 
the  Indictment:  it  being  anneceBsary  to  allege 
or  prove  an  indorsement  npoa  which  no  forgery 
la  predaeated. 

Appeal  from  district  eoort,  Uano  connty; 
M.  D.  Slator,  Judge. 

William  Bader,  aHn  O.  H.  Leifeste,  was 
convicted  of  forgery,  and  he  appeals.  Af- 
firmed. 

Jas.  Flack,  for  appellant  Robt  A.  John, 
Asst  Atty.  Geo,  for  the  State. 

BBOOK8,  3.  AppeUant  was  charged  by 
Indictment  with  forgery  and  with  uttering 
and  passing  a  forged  Instrument  The  coiurt 
in  his  charge,  limited  the  consideration  of 
the  jury  to  the  second  count;  and  the  jury 
found  appellant  guilty  of  uttering  a  forged 
instrument  and  fixed  the  penalty  at  confine- 
ment In  the  penitentiary  for  a  term  of  two 
years. 

There  la  bnt  one  bill  of  ezcepttons,  whldi 
insists  that  the  second  count  charging  the 
uttering  of  a  forged  instrument,  alleges  and 
sets  fortli  in  tisec  verba  the  checlc  on  the 

T 1.  Ba*  ForgeiT,  voL  2S,  Cant  Die  H  tSb  «.  *4. 


Commercial    Bank    of   Xosob,    as   followi: 

"Mason,  Texas,  Nov.  11,  1901.    No.  . 

The  Commercial  Bank  of  Mason:  Pay  U 
the  order  of  0.  A.  Leifeste  $196.S0  <one  bmi- 
dred  and  ninety-six  *o/ioo  dollars).  Ftaiillp 
Eckert"  The  facts  tibow  that  the  forgery 
was  predicated  on  signing  the  name  Phili^i 
Ekskert  Appellant  went  under  the  name  of 
C.  A.  Leifeste,  as  weO  aa  Wm.  Bader. 
When  appellant  presented  the  check  to  the 
bank,  It  being  payable  to  tlie  aider  of  G.  A. 
Leifeste,  the  tmnk,  upon  accepting  the  same, 
requested  the  Indorsement  of  appellant  u 
Leifeste.  Appelant  Insists  that  the  court 
erred  in  admitting  the  check,  because  of  a 
variance.  In  that  the  count  charging  the 
uttering  of  the  Instrument  does  not  allege 
In  Iisec  verba  the  indorsement  made  by  ap- 
pellant upon  the  cashing  of  the  same.  We 
have  held  that  where  a  forget?  Is  not  pred- 
icated upon  the  indorsement  of  a  negotiable 
Instrument,  the  Indorsement  on  the  same  need 
not  be  alleged  or  proven.  Labbalte  v.  State,  6 
Tex.  App.  257;  May  v.  State,  15  Tex.  App.  430; 
Hennessy  v.  State,  2S  Tex.  App.  346,  6  8.  W. 
215;  De  Alberts  v.  State,  34  Tex.  Cr.  H. 
508,  81  B.  W.  391;  LesUe  v.  State  (Tex.  Cr. 
App.)   47  S.   W.  367. 

The  evidence  amply  supports  the  verdict 
of  tbe  jury.    The  Jndsment  is  affirmed. 


GEESHAM  T.  STATE). 

(Court  of  Cnminal  Appeala  of  Texas.    J«e 

1^  1902.) 

CRUIINAL  UkW— APPBALi-AECOILO. 
1.A    conviction    for   libel    will    be    revened 
when  the  record  on  appeal  contains  neither  a 
eempiaiBt  nor  iBfermaUon. 

Appeal  from  Hood  county  court;  PUI 
Jackson,  Judge. 

Newt  Oresham  was  convicted  of  libel,  and 
lie  appeals.    Reversed. 

Bobt  A.  John.  Aast  Attr-  Geo,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
Ubel,  and  his  punishment  assessed  at  a  flue  of 
fl(X).  There  is  neither  complaint  nor  infw- 
mation  In  the  record.  This  being  true,  tboe 
Is  no  basis  for  the  prosecution;  and  hence  the 
judgment  must  he  revened,  and  the  prcaeeii- 
tlon  ordered  dianlased. 


WALLACE  V.  STATHJ. 
(Court  of  Criminal  Appeals  of  Texas.    Jane  S9, 

1902.) 
mOICTMBNT  AND  INFORMATION— VIOLATION 
OP  STOCK  LAW. 
1.  An  informatJon  stating  that  tlte  live  stock 
sanitary  commission  recommended,  and  the  goT- 
enior  promulgated,  that  no  cattle  ■bonld  be 
transported  or  driven  from  die  area  soutb  and 
eait  of  certain  eonnties  into  said  counties  Ik- 
tween  certain  dates,  and  cbai-giog  defendaiit 
with  having  driven  cattle  into  the  proitUiited 
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territory  witliout  an  Inspection,  bat  not  alleging 
that  the  forbidding  of  tne  moving  of  the  cattle 
witlioDt  inapection  waa  among  Uie  rule*  promol- 
gated,  did  not  state  an  oSenso. 

Appeal  Croai  Throckmorton  comity  eoort; 
B.  F.  Thorp,  Judge. 

John  Wallace  -waa  coDvlcted  of  a  violation 
of.  the  regulations  of  the  lire  atock  aanltary 
commlation,  and  appeals.    Reversed. 

B.  F.  Reynolds  and  T.  J.  Wright,  for  ap- 
peOant.  Robt  A  John,  Asat  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  The  charging  part  of 
the  Information  to  as  follows:  That  John 
Wallace  "did  then  and  there  unlawfully  vio- 
late, disregard,  and  evade  the  rules,  regula- 
tions, orders,  and  directions  of  the  live  stock 
sanitary  commission  of  the  state  of  Texas, 
whldi  rules,  regulations,  orders,  and  direc- 
tions the  said  live  stoclc  sanitary  commission 
did  recommend  on  October  10,  1800,  and  the 
governor  of  this  state  did  promulgate  by  proc- 
lamation on  October  20,  1900,  declaring  that 
from  and  after  November  1,  1900,  unto  No- 
vember 1,  1901,  Inclusive,  no  cattle  shall  be 
transported  by  rail,  shipped,  driven,  or  moved 
in  any  manner  whatever  from  the  area  south 
and  east  of  the  counties  of  Baylor  and  Tlirock- 
motton  Into  said  counties;  that  the  said  John 
Wallace  dW  nulawfully  drive  and  move  and 
cause  to  be  driven  and  lie  moved  from  and 
after  November  1,  1900,  from  area  south  of 
TliroeivHiorton  coim^,  and  wlthoiit  having 
aald  cattle  first  inspected  tiy  a  duly  author- 
ized Inarpector  Of  the  Uve  stock  sanltai7  com- 
niasien  of  the  state  of  Texas,"  etc.  The  In- 
forBrntlon  -Shcmld  bare  'been  quashed,  because 
H  -diarges  no  offense.  It  win  be  observed  the 
teforawtlon  charges  ttaat  the  live  stock  sani- 
tary commlaiflon  recommended  and  the  gov- 
■eiBor  promulgated  that  between  November  1, 
IBOQ,  und  IJorember  1,  1901,  no  cattle  should 
be  transported,  etc.,  In  any  manner  whatever 
fnjaa  soifth  and  east  Of  "the  counties  of  Bay>- 
kw  and  Throckmorton,  and  then  proceeds  to 
charge  appellant  with  driving  stock  Into  the 
farbldden  territory  wtthont  an  inspection  hy 
an  inspector  Of  lite  Mve  stock  sanitary  com- 
mteston.  Under  the  charge  In  this  Informa- 
tion the  Uve  stcck  sanitary  commission  and 
the  governor  had  not  formulated  and  promul- 
gated a  law  prohibiting  these  cattle  from  be- 
ing Artven  wlthortt  taspectlon.  It  would  seem 
mider  the  statute,  in  order  for  the  rules  pre- 
•eribed  by  the  sanitary  commission  to  be- 
come vitalized,  an  indorsement  must  be  made 
by  n  proclamation  by  the  governor  announ- 
cing these  rules  and  giving  them  executive 
sanction,  and  It  Is  only  snch  rales  as  the  gov- 
ernor promulgates  by  this  proclamation  that 
can  be  violated.  It  Is  not  charged  that  the 
moving  of  the  cattle  without  Inspection  were 
■Bong  the  rules  amionnced.  The  Information 
does  -not  <jtiarge  «  flotation  of  law. 

Tbete  'la  aaether  question  suggested,  and, 
wkMc  it  Is  <queBtIonatrte  -whether  it  Is  the  stib- 
leet  of  revtelea,  yet  attention  la  called  to  it 


Our  statute  provides  that  the  Uve  stock  guai- 
antlne  line  in  Texas  shall  conform  to  the  fed- 
eral quarantine  line,  and  unless  It  does  the 
state  quarantine  line  shall  be  Invalid.  Such  la 
the  view  taken  by  the  supreme  court  of  thla 
state  In  the  recent  decision  of  Railway  Co.  t. 
Masterson,  66  S.  W.  833.  We  do  not  propose 
to  enter  Into  a  discussion  In  this  opinion  as  to 
whether  this  court  judicially  knows  where 
the  federal  quarantine  line  Is  situated,  or 
whether  It  Is  a  subject  of  evidence.  If  It  be 
true,  as  found  by  the  supreme  court  in  the 
case  cited,  that  the  federal  quarantine  line 
excludes  Baylor  and  Throckmorton  counties 
from  the  protected  territory,  then  the  driving 
of  stock  Into  Throckmorton  county  by  appel- 
lant would  not  be  a  violation  of  law,  because 
the  same  would  not  be  protected  territory. 
If  such  is  the  attitude  of  the  case  upon  an- 
other trial.  It  would  terminate  tlils  prosecu- 
tion. 

Because  the  complaint  and  information  do 
not  charge  a  violation  of  law,  the  Judgment 
is  reversed,  and  the  prosecution  ordered  dis- 
missed. 


ROO&RS  ▼.  SFTATH. 

(Cowt  of  Qttatiual  i^peals  af  Tazaa.    Jme  M, 
1902.) 

CKIMINAL  liAW-NEW  TKIA1,-IOTWX.T  lOSCOT- 
BTRBD  BVrDENCE. 

1.  Id  a  crlmioaJ  case  *  aev  trial  win  net  be 
granted  aa  the  gionai  of  newl^y  .discoTereil  evi- 
dence where  the  evidence  is  -as  to  facts  wliich 
could  have  been  testified  to  by  witnesses  at  the 
trial. 

2.  In  a  criminal  case  a  new  trial  will  net  be 
granted  on  the  ground  of  uewl^  discovered  evi- 
dance  where  the  «vidence  cmisiste  ot  testimouy 
which,  lo  the  Hglit  of  the  cecvrd,  is  farobahiy 
not  true. 

Appeal  from  AMrict  eoutt,  Becar  oonntf ; 
John  R.  Clark.  Judge. 

Eugene  Rogers,  alias  Will  Jackson,  wvs 
convicted  of  forgery,  and  he  appeals.  Affirm- 
ed. 

SoVt.  A.  Jcto,  Aast  Mtr-  G«On  for  .the 
Stete. 


BBOOKS,  J.  A^KlIant  waa  convicted  of 
forgery,  and  hto  punishment  assessed  at  con- 
finement In  the  penitentiary  for  a  term  of 
'two  yearn. 

We  iind  mo  blU  ef  exoeptlons  ia  the  record. 
Appellant  Insists  a  new  trial  should  be  grant- 
ed on  account  of  newly  diacovered  evidence, 
set  up  In  the  affidavits  of  several  witnesses. 
The  affidavits  of  Mrs.  Maverick,  J.  Dean,  Jr., 
and  J.  Dean,  Sr.,  are  attached  to  the  motloB. 
Theae  three  witnesses  testified  upon  the  trial. 
The  affidavit  of  Thomas  Dean  shows  that  hla 
testimony  would  be  the  same  as  that  indicat- 
ed bj  ttie  fttOdavIt  of  J.  Dean,  fir.  Appel- 
lant insiata  tbat  Diogaas  Deaa'a  teatlmony 
loomiea  within  the  .rules  «f  newly  iOacoveiftA 
eivldenee.    This  la  jiet  itme,  eioce  the  witt- 
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nesses  who  did  testify  could  have  teatlfled 
to  the  same  facts  proposed  to  be  proved  bj 
the  absent  witness,  Thomas  Dean.  Austin 
T.  State  (Tex.  Cr.  App.)  51  S.  W.  248.  We 
notice  tbla  remarkable  statement  In  appel- 
lant's motion  for  new  trial,  to  wit:  "That 
he  did  not  believe  the  state  had  Introduced 
evidence  sufficient  to  require  answering  at 
all  by  evidence."  Appellant  is  not  permitted 
under  the  law  to  speciilate  as  to  the  result  of 
a  trial,  and  then  subsequently  insist  by  the 
affidavits  of  witnesses  that  a  new  trial  be 
granted  upon  the  ground  of  newly  discovered 
evidence.  Furthermore,  the  affidavits  of  said 
witnesses,  in  the  light  of  this  record,  are  not 
probably  true.  The  evidence  amply  supports 
the  finding  of  the  Jury,  and  the  Judgment  Is 
affirmed. 


MARTIN  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  18, 

1902.) 

CRIHINAL  LAW— APPEAI<— BOND— CONDITION. 
1.  Under  Code  Cr.  Proc,  art.  889,  as  amended 
by  the  act  of  the  27th  legislature,  which  went 
into  effect  July  18,  1901,  proTidlng  that  on  ap- 
peals from  justice's  court  a  boud  Boall  be  given 
conditioned  that  defendant  shall  personally  ap- 
pear before  the  county  court  at  its  next  term 
and  answer  said  cause,  a  bond  given  on  July  28, 
1902,  on  appeal  from  a  conviction  for  violating 
a  city  ordinauce  entered  ou  the  17th,  and  order 
denying  a  motion  for  new  trial  made  on  the 
IStb,  conditioned  merely  to  prosecute  the  ap- 
peal with  effect  and  pay  any  judgment  and  costs 
awarded  against  appellant,  was  insufScient,  and 
the  appeal  should  be  dismissed. 

Appeal  from  Ijavaca  county  court;  Jas. 
Ballard,  Judge. 

Joe  Martin  was  convicted  of  violating  a 
city  ordinance,  and  appealed  to  the  county 
court.  Ftom  the  dismissal  of  his  appeal,  he 
appeals.    Appeal    dismissed. 

Bobt  A.  John,  Asst  Atty.  Oen.,  for  the 
State. 


HENDERSON,  J.  This  prosecution  orig- 
inated in  the  city  of  Halletsville  for  a  viola- 
tion of  a  city  ordinance  in  regard  to  leaving 
a  horse  standing  in  the  street  without  being 
hitched  or  fastened.  Appellant  was  convict- 
ed there,  fined  $2,  and  the  case  was  appealed 
to  the  county  court  It  was  there  dismiss- 
ed on  motion  of  the  county  attorney  on  ac- 
count of  an  alleged  defective  appeal  bond. 
From  said  dismissal  the  case  has  been  ap- 
pealed to  this  court 

The  assistant  attorney  general  has  filed  a 
motion  to  dismiss  the  appeal  In  this  court, 
because,  he  alleges,  the  recognizance  Is  de- 
fective; the  ground  for  dismissal  being  that 
the  same  does  not  recite  that  the  Judgment 
was  duly  entered  dismissing  said  appeal  from 
the  corporation  court  to  said  county  court 
The  recitation  of  the  recognizance  In  that 
respect  Is  as  follows:  "Said  appeal  having 
been  dismissed  by  this  court  because  of  de- 
fective appeal  bond,  as  also  more  fully  ap- 


pears from  the  Judgment  of  tills  court  dolr 
entered  in  this  cause."  In  support  of  his 
contention  he  refers  us  to  Horton  v.  State, 
68  S.  W.  172,  4  Tex.  Ct  Bep.  895.  In  said 
case  we  laid  down  a  form  In  regard  to  a 
recognizance  in  such  cases,  which,  on  the 
point  in  issue,  reads  as  follows:  "Whose 
said  appeal  to  the  county  court  as  aforesaid 

was,  on  the day  of ,  19—,  duly 

dismissed,  and  Judgment  therein  entered  ad- 
Judging  the  same  dismissed,  as  more  fully 
appears  by  the  said  Judgment  of  dismissal 
duly  entered  in  said  cause."  It  occms  to  us 
that,  while  the  clause  in  the  recognizance 
here  does  not  accurately  follow  that  laid 
down,  yet  it  Is  substantially  the  same,  and 
is  sufficient  It  recites  the  dismissal  of  said 
appeal  because  of  a  defective  appeal  bond, 
and  then  states,  "as  more  fully  appears  from 
the  Judgment  of  this  court  duly  entered  in 
this  cause."  The  assistant  attorney  general 
also  moves  to  dismiss  the  appeal  on  the 
ground  that  this  court  has  no  Jurisdiction, 
because  the  county  court  did  not  obtain  Ju- 
risdiction, as  the  appeal  bond  from  the  cor- 
poration court  to  the  county  conrt  Is  de- 
fective, because  the  same  is  made  payable 
to  the  state  of  Texas,  Instead  of  to  the  city 
of  Halletsville;  and  that  said  appeal  bond 
from  the  corporation  court  to  the  county 
court  is  more  onerous  than  the  law  requires. 
In  that  It  Imposes  a  condition  that  appellant 
will  pay  such  costs  as  has  been  adjudged 
against  him  In  said  corporation  court,  in- 
stead of  the  condition  to  pay  such  costs  that 
may  be  adjudged  against  him  In  the  event 
that  the  trial  de  novo  results  In  a  Judgment 
against  him  of  conviction.  These  appear  to 
be  the  grounds  on  which  the  county  conrt 
acted  In  dismissing  the  case.  An  Inspection 
of  the  record  shows  that  although  the  of- 
fense for  which  appellant  was  tried  was  a 
violation  of  the  municipal  ordinances,  the 
recovery  is  on  behalf  of  the  state  of  Texas; 
that  is,  the  recitation  is  "that  the  state  of 
Texas  do  have  and  recover  of  the  defendant," 
etc.;  so  that  the  appeal  bond  by  Its  terms 
follows  the  Judgment,  In  that  It  is  made 
payable  to  the  state  of  Texas.  Section  8  of 
the  corporation  court  act  (Gen.  Laws  260i 
Leg.  p.  40)  provides  that  all  prosecutions  in 
said  court,  whether  under  an  ordinance  or 
under  the  provisions  of  the  Penal  Code,  shall 
be  commenced  In  the  name  of  the  state  of 
Texas,  etc.  Section  10  provides  that  all 
costs  and  fines  imposed  by  the  said  city 
court  In  any  city,  or  town,  or  village,  in  any 
prosecution  therein,  shal)  be  paid  into  the 
city  treasury  of  said  city,  town,  or  village 
for  the  use  and  benefit  of  the  city,  town,  or 
village.  Now,  it  seems  that  under  the  act 
in  question,  although  the  offense  may  be  a 
violation  of  a  municipal  ordinance,  the  pros- 
ecution and  recovery  is  in  the  name  of  the 
state  of  Texas,  but  really  for  the  benefit  of 
the  city.  However,  we  are  only  dealing  with 
the  form  of  bond  to  be  given  in  such  case, 
and  we  believe,  as  was  said  in  Spoor's  Case 
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(Tex.  Or.  App.)  68  8.  W.  916,  and  which 
follows  other  cases,  ttiat  the  bond  most  fol- 
low the  judgment  Oonaeqaently  the  cases 
dted  by  the  aaalstant  attorney  general  of 
Buchanan  v.  City  of  Whltesboro,  87  Tex.  Or. 
R  121,  88  8.  W.  1008,  Bantsch  v.  State,  27 
Tex.  App.  842, 11  8.  W.  414,  and  Bx  parte  Bo- 
land,  11  Tex.  App.  168,  hare  no  application, 
as  this  case  must  be  decided  under  the  cor- 
poration conrt  act.  Furthermore,  we  do  not 
belleTe  that  said  bond  Is  more  onerous  than  la 
authorized  by  law,  but  Its  terms  are  In  ac- 
cord with  article  888,  Code  Cr.  Proc.  We 
therefore  hold  that  the  county  court  erred 
In  dismissing  said  appeal. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  to  the  county  court  to  be  disposed 
of  In  accordance  with  the  provisions  of  the 
statute  In  such  cases  made  and  provided. 

On  Rehearing 
(June  26.  1902.) 
At  a  former  day  of  this  term  this  case 
was  reversed  and  remanded  because  of  the 
action  of  the  county  court  in  dlsmlsBlng  ap- 
pellant's appeal.  The  assistant  attorney  gen- 
eral has  filed  a  motion  for  rehearing,  for  the 
first  time  calling  our  attention  to  the  act  of 
the  27th  legislature  amending  article  888, 
tit.  10,  of  the  Code  of  Criminal  Procedure, 
I»tivldlng  for  the  conditions  of  a  bond  given 
in  the  prosecution  of  appeals  In  Justice  and 
inferior  courts.  The  condition  of  said  bond 
under  said  act  is  as  follows:  "That  the  de- 
fendant shall  w^  and  truly  make  his  per- 
sonal appearance  before  the  county  court 
of  said  county  at  its  next  regular  term,  statr 
log  the  time  and  place  of  holding  the  same, 
and  there  remain  from  day  to  day  and  from 
term  to  term  and  answer  in  said  cause  on 
trial  In  said  court."  This  act  went  Into 
effect  90  dajrs  after  the  adjournment  of  said 
tegtelatnre,  which  adjourned  on  April  8, 
1801.  It  appears  from  the  record  that  ap- 
peUant  was  tried  on  July  17,  1801,  his  mo- 
tion for  new  trial  was  overruled  on  July 
18,  1901,  and  the  appeal  bond  was  executed 
by  appelant  from  the  corporation  court,  in 
which  he  was  originally  tried,  on  July  28, 
1901.  This  bond  is  conditioned  as  follows: 
"Tbtit  he,  the  said  Joe  Martin,  shall  pros- 
ecute his  appeal  with  effect,  and  shall  pay 
such  fine  and  costs  as  shall  be  adjudged 
against  him  by  said  county  court,  as  well  as 
all  costs  that  have  been  adjudged  against 
him  in  said  corporation  conrt"  The  amend- 
ed act  of  the  27tb  legislature,  supra,  was 
therefore  In  effect  at  the  time  appellant  ex- 
ecuted his  appeal  bond  in  said  corporation 
conrt  We  think  the  motion  of  the  assistant 
attorney  general  is  good.  The  appeal  bond 
does  not  comply  with  the  conditions  that  were 
required  by  law  at  the  time  he  attempted  to 
prosecute  his  appoal.  The  county  court  there- 
fore did  not  obtain  jurisdiction  to  try  appel- 
lant on  bis  attempted  appeal  from  said  cor- 
poration court    The  county  court  not  having 


Jurisdiction,  It  foUows  that  the  court  of  crim- 
inal api)ealB  had  none  in  appellant's  effort  to 
prosecute  his  appeal  to  this  conrt 

The  motion  for  rehearing  Is  therefore  grant- 
ed, and  the  appeal  of  appellant  to  this  court 
la  dismissed. 


DARTBR  V.  STATB. 

(Oonrt  of  Criminal  Appeals  of  Texas.    June  23, 

1802.) 

OBnUNAIi  LAW-APPBAI<-BIIjL  or  BXCEP- 

■noNS. 
1.  A  UIl  of  exceptions  to  the  court's  action  in 
refusing  a  motion  for  a  new  trial,  complaining 
of  the  InstmctionB  and  other  matters  not  re- 
viewable in  the  absence  of  a  statement  of  facts, 
to  wiiich  plaintiff  had  lost  ills  right  by  not  fil- 
ing within  the  required  time,  and  further  com- 
plainiug  of  alleged  misconduct  of  the  jury  in 
separatrng  and  in  arriving  at  the  verdict  by 
"lot,"  without  stating  facts  showing  such  mis- 
condnct  does  not  authorize  a  reversal. 

Appeal  from  district  court  Madison  county; 
J.  M.  Bmither,  Judge. 

Joe  Darter  was  convicted  of  murder  In  the 
second  degree,  and  appeals.    Affirmed. 

J.  M.  Brownlee  and  OarL  T.  Harper,  for 
appellant  Robt  A.  John,  Aast  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  second  degree,  the  penalty  af- 
fixed being  five  years'  confinement  in  the  pen- 
itentiary. 

The  first  bUl  of  exceptions  complains  of 
the  following,  to  wit:  At  the  previous  term 
of  the  court  appellant  was  tried  and  convict- 
ed of  murder,  and  motion  for  new  trial  was 
not  filed  and  sentence  was  not  pronounced  at 
said  last  term,  and  on  April  22,  1802,  during 
the  following  term,  appellant  was  brought  be- 
fore the  court  that  he  might  be  sentenced ;  and, 
before  pronouncing  sentence  against  defend- 
ant, the  court  asked  him  whether  he  had  any- 
thing to  say  why  the  sentence  should  not  be 
pronounced  against  him,  whereupon  defend- 
ant stated  that  he  had  not  had  a  motion  for 
new  trial,  and  that  be  had  good  grounds  for 
new  trial;  and  said  motion,  before  sentence 
was  pronounced,  was  Immediately  offered  by 
defendant  which  a  few  minutes  prior  thereto 
had  been  filed  by  the  clerk  of  the  court,  which 
motion  is  substantially  to  the  effect:  The  first 
clause  complains  of  the  charge  of  the  court. 
The  second  clause,  of  the  separation  of  the 
Jury.  The  thbd  complains  that  the  jury  were 
allowed  to  mix  and  mingle  with  other  people, 
such  as  to  amount  to  a  separation,  injuring 
the  rights  of  defendant  The  fourth,  that  one 
of  the  jurors  who  tried  appellant  had  signed 
and  acknowledged  a  "lie-bill,"  and  had  been 
impeached  in  a  court  of  competent  jurisdic- 
tion: that  defendant  did  not  know  said  facts, 
or  that  such  juror  was  so  corrupt,  and  liad  no 
way  of  ascertaining  said  facts  and  knowl- 
edge or  information  at  the  time  of  the  trial. 
The  fifth  clause  complains  that  the  Jury  re- 
ceived other  testimony  than  thatj;iven  npor 
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tbe  trial.  The  Btxth  clause  complains  of  the 
same  matter.  The  seventli  clause  insists  that 
defendant  acted  In  aetf-defenae.  And  the 
eighth  and  ninth  clauses  Insist  that  the  eyl- 
deuce  Is  Insutttclent  to  support  the  verdict 
and  contrary  to  the  law.  And  the  bill  further 
states  that  the  court  refused  and  failed  to 
hear  defendant  In  support  of  his  motion,  or  to 
entertain  said  motion,  or  to  hear  any  testi- 
mony or  proof  offered  by  defendant  In  sup- 
port of  said  motion,  or  to  hear  argument  of 
counsel  for  defendant,  or  to  enter  or  dis- 
pose of  the  same,  or  to  make  any  entry  or 
record  whatever  of  any  of  the  proceedings,  or 
to  make  any  entry  of  his  acts  or  bla  refusal 
to  act  The  trial  court  approves  this  bill, 
with  the  following  explanation:  "Xliia  cause 
was  tried  at  the  October  term,  1901;  tbe  Jury 
returning  a  verdict  Into  court  on  the  24th  day 
of  October,  1901,  finding  defendant  guilty  of 
murder  in  the  second  degree,  and  assessing 
his  punishment  at  confinement  in  the  peniten- 
tiary for  a  term  of  five  years;  and  defendant 
was  returned  to  jail  pending  a  motion  for  a 
new  trial,  In  the  event  it  was  determined  to 
prepare  and  present  on&  And  on  the  next 
morning  it  was  discovered  defendant  had  bro- 
ken Jail  and  escaped  from  custody,  and  he  re- 
mained at  large  until  recaptured  by  the  sher- 
iff of  this  county  on  or  about  the  16th  day  of 
February,  1902,  and  has  since  been  in  Jail. 
And  on  account  of  failure  to  file  and  present 
a  motion  for  a  new  trial  within  the  time  pre- 
scribed by  law  after  Judgment  had  been  ren- 
dered and  entered  at  said  October  torn,  1901, 
and  said  escape,  the  court  refused  to  enter- 
tain any  motion  for  new  trial  at  this  term." 

In  support  of  bla  contention  that  tiie  court 
erred,  appellant  eltea  article  8B8,  Code  Gr. 
Proc.,  which  provides:  "Before  pronouncing 
sentence  in  a  case  of  felony,  the  defendant 
shall  be  asked  whether  he  has  anything  to 
say  why  tbe  sentence  should  not  be  pro- 
nounced against  him."  Article  838:  "The 
only  reasons  which  can  be  shown  on  account 
of  which  sentence  can  not  be  pronounced  are: 

(1)  That  defendant  bas  received  a  pardon; 

(2)  insanity;  and  (3)  where  there  has  not  been 
a  motion  for  a  new  trial,  or  a  motion  in  ar- 
rest of  Judgment  made,  the  defendant  may 
answor  that  be  bas  good  grounds  for  either  or 
both  of  these  motions,  and  either  or  both  mo- 
tions may  be  immediately  entered  and  dis- 
posed of,  although  more  than  two  days  may 
have  elapsed  since  tbe  rendition  of  tbe  ver- 
dict" In  addition  to  these  articles,  appel- 
lant refers  as  to  the  case  of  Johnson  t.  State^ 
14  Tex.  App.  811,  wherein  we  held:  '^ben 
tbe  court  asked  appellant,  when  proceeding 
to  sentence  him.  If  he  has  anything  to  say 
why  the  sentence  of  the  law  shall  not  be  pro- 
nounced against  him,  and,  after  asking  said 
question,  refused  to  permit  appellant  to  an- 
swer the  question,  and  the  right  to  answer  It 
in  a  legal  manner,  and  such  action  of  the 
conrt  is  presented  to  na  by  proper  bill  of 
exceptions,  we  would  undoubtedly  set  aside 
tte  sentence  and  accord  to  defendant  his  legal 


right  to  be  beard  is  bar  tberet^  oa,  when 
such  a  state  of  caae  la  not  presented,  we  will 
presume  that  the  trial  court  has  obeyed  tbe 
law  In  pronouncing  the  sentence."  If  we  con- 
cede, as  insisted  by  appellant,  the  last-dted 
authority  supports  the  proposition  that  app^ 
lant  would  have  the  right  to  file  his  aooon 
before  sentence  unuer  any  contingency,  yet 
where  the  court  refused  to  grant  this  right 
it  must  appear  therafrom  that  some  ii^ucy 
bas  been  done  tae  rights  of  appellant  and 
he  has  been  deprived  of  some  legal  or  consti- 
tutlonsl  right  Does  the  bill  of  exceptions  be- 
fore us  present  such  a  condition  as  aattaorlK* 
the  reversal  of  this  case?  We  think  not 
Among  other  things,  appellant  complains  of 
tbe  charge  of  tbe  court  These  and  varlaas 
other  matters  urged  by  appellant  could  not 
be  intelligently  considered  by  us  in  tbe  ab- 
sence of  a  statement  of  facts.  Tbe  other 
matter  set  up  conld  not  be  passed  upon  by  us, 
or  by  the  trial  court  for  that  matter,  after 
the  adjournment  of  the  court,  because  ai^wl- 
lant  had  lost  his  right  to  statement  of  facts 
and  bills  of  exception  as  to  any  matter  aris- 
ing during  the  first  or  trial  term,  as  the  same 
were  not  filed  as  required  by  statute.  With- 
out the  evidence,  we  are  wiable  to  revise  the 
alleged  errors  in  tbe  charge.  The  motion  for 
new  trial  does  not  Inform  either  the  trial 
court  or  this  court  what  the  facts  are  In  re- 
gard to  the  alleged  misconduct  of  the  Jury. 
It  simply,  as  a  ground  thereof,  states  that  the 
Jury  separated  and  reached  their  verdict  by 
'lot,"  without  stating  a  fact  showing  either 
condition,  and  Is  not  verified  In  any  manner. 
The  other  bills  of  exception  complain  of  the 
refusal  of  the  court  to  award  him  a  statement 
of  facts,  and  matters  kindred  thereto,  whieh 
we  do  not  deem  necessary  to  further  dtsensa. 
No  error  appearing  hi  the  record,  fhe  Judg- 
ment la  aflarmed. 


8TROOOIN8  ▼.  STATB. 

(Conrt  of  Criminal  Appeals  of  Texas.    Jnae  M. 
1902.) 

CRIUIKAL  LAW— 70R0BRT— 8UFFICIBNCT  OF 
EVIDBNCB. 

1.  Bvidence  examined,  and  k«U  snffleieiit  to 
Identify  defendant  as  the  person  who  paaMd 
the  forged  check. 

Appeal  from  district  court,  Bexar  county; 
J,  H.  Clark,  Judge. 

Thomas  Stroggins  was  convicted  of  utter- 
ing a  forged  check,  and  appeals.    AiBrmed. 

Robt  A.  John,  AsBt  Atty.  Gca,  for  the 
State. 

DAVIDSON,  P.  J.  AppeDant  was  convict- 
ed of  uttering  a  forged  Instrument  Tbe  on- 
ly question  suggested  for  revision  la  tbe  sofll- 
ciency  of  the  evidence  to  support  the  convic- 
tion. Appellant  had  been  In  the  employ  of 
the  Crystal  Saloon,  working  on  a  salaiy  of 
about  $10.50  per  week,  and  previous  to  tte 
alleged  offense  had  been  dlfcharged.    fie  tea- 
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Ufled  ttuit  during  the  San  Aatonio  fait  he 
bad  received  $2.50  per  day.  The  fair  la 
shown  to  hare  been  held  during  the  month  of 
October,  but  the  number  of  days  covered  hj 
the  fair  la  not  stated.  After  hla  discharge 
ttom  the  ChTstal  Saloon,  and  prior  to  his  ar- 
rest, he  Is  shown  to  have  been  gambling  heav- 
O7,  losing  considerable  amounts  of  money. 
Webb  testified  that  he  won  $1^  from  him  on 
one  occasion.  Jenklna  testified  that  about  the 
10th  or  15th  of  November  he  saw  appellant 
playing  In  a  gambling  house;  witness  played 
with  appellant  and  won  |90  or  $100  from 
him  on  that  occasion.  The  amount  of  the 
check  In  question  was  for  $350.  The  word 
"hundred"  In  the  check  was  qielled  "boun- 
detd."  When  arrested,  and  after  being  warn- 
ed, at  the  request  of  the  sheriff  appellant 
wrote  the  words  "three  hundred  and  fifty," 
as  follows:  "Three  boimderd  and  fifty." 
About  the  time  appellant.  Is  charged  with 
passing  the  Instminent  set  ont  In  the  indict- 
ment, he  Is  shown  to  have  passed,  or  sought 
to  pasa,  other  forged  Instruments.  The  name 
"W.  H.  Ford."  signed  to  the  aUeged  forged 
instrument,  was  one  of  the  proprietors  of  the 
Crystal  Saloon,  and  appellant,  while  In  th^ 
employ,  in  and  about  their  saloon  and  gam- 
bling house  as  a  porter,  which,  lasted  three  or 
four  years,  frequently  went  to  the  bank  for 
money  for  the  saloon.  He  was  positively 
identifled  as  the  man  In  one  of  the  transac- 
tions at  the  Frost  National  Bank,  and  was 
charged  with  endeavoring  to  pass  a  forged 
Instrument  upon  that  bank.  This  check  was 
signed  "W.  H.  Sims,"  who  was  also  one  of  the 
proprietcrs  of  the  Crystal  Saloon.  When  the 
teller  Informed  appellant  of  the  fact  that  the 
Blgnatore  waa  not  genuine,  but  a  very  poor 
hnltatlon,  he  was  asked  where  he  got  the 
check,  and  answered,  "At  the  Crystal  Saloon." 
Witness  then  said  to  him,  "What  are  you  glv>- 
lug  xaT'  Appellant  then  replied  that  he 
would  go  back.  He  was  then  standing  at  the 
cashier's  window.  Witness  then  said,  "I  wlD 
send  over  and  see  about  it;  you  Just  wait 
herfc"  He  said,  "No;  I  wiU  go."  Witness 
then  called  to  cue  of  the  young  men  in  the 
bank  to  telephone  over  to  the  Crystal  Saloon 
to  ascertain  if  it  was  all  right,  and  com- 
manded appellant  to  stay;  but  he  left  at  once. 
Appellant  came  to  this  bank  almost  dally  to 
Gash  checks  or  get  change  for  the  Crystal 
Saloon.  Can  Sullivan,  Jr.,  testified  that  the 
banking  house  of  Sullivan  was  a  private  In- 
stltntlon,  and  his  duties  were  to  take  in  and 
pay  out  money,  as  the  teller  of  the  bank;  that 
he  knew  Ford,  who  was  a  customer  of  the 
bank  and  kept  his  private  account  there;  that 
be  cashed  the  check  dated  November  15th, 
for  $350  signed  "W.  H.  Ford";  that  the  party 
presenting  the  check  Indorsed  on  the  back  of 
It  his  name  as  "Joe  Jones."  Defendant  was 
known  to  witness.  He  further  stated  that  it 
was  a  negro  who  presented  this  check,  and 
noticing  that  It  was  signed  "W.  H.  Ford," 
and  knowing  that  defendant  was  working  at 
the  Crystal,  and  being  very  busy  at  the  time^ 


did  not  give  the  matter  the  attention  be  woold 
otherwise  have  given  It.  For  this  reason  he 
was  not  willing  to  swear  pasitively  to  the 
identity  of  appellant,  but  believed  it  was  ap- 
pellant It  was  further  proved  that  the  handr 
writing  of  the  check  for  $273  was  in  the  same 
handwriting  as  that  for  the  $350.  The  $276 
transaction  waa  fixed  upon  appellant  by  posi- 
tive evidence.  Appellant  also  got  a  pad  of 
blank  checks,  which  were  found  In  the  water- 
closet  at  his  residence.  These  were  the  same 
character  of  checks  as  the  one  signed  "W.  H. 
Sims."  Witness  stated  that  there  was  a  full 
pad  of  these  checks,  but  as  presented  to  him 
after  being  found  they  were  torn  in  two  la 
the  middle.  On  some  of  them  there  was 
some  writing.  On  one  piece  was  written  "S 
Berliner,"  which  Is  the  same  handwriting  as 
that  on  the  check  payable  to  S.  Berliner  for 
$275,  signed  "W.  H.  Sims."  This  witness 
gave  the  bundle  of  blank  and  torn  checks  to 
Finch,  now  absent  from  the  state.  Witness 
stated  be  did  not  know  how  many  persons 
used  the  water-closet.  In  the  family  of  wit- 
ness there  were  but  Finch  and  witness,  and 
no  one  else  lived  In  the  yard  but  defendant; 
and  there  has  never  been  any  trouble  with 
the  water-closet  since  this  occurrence.  We 
believe  these  circumstances  are  sufficient  to 
Identify  appellant  as  the  party  who  passed 
the  alleged  forged  check.  This  being  the  oik- 
ly  question  In  the  record,  the  judgment  is  af- 
firmed. 


GAT  V.  STATBL 

(Court  of  Grlmiual  Appeals,  of  Texas.    Jane  S4, 
1902.) 

CRIMINAL  LAW— ASSA.VLT  WITH  INTBHT  TO 
MURDER— EVIDENCE  —  SUFPICIENCT  —  NEW 
TRIAL— NEWLT  DIBCOVKRSD  EVrDBRCB. 

1.  Defendant  had  trouble  with  witness  and 
his  brother  in  their  saloon,  aud^tter  being 
ejected  therefrom,  made  threats.  Witness  went 
home,  and  shortly  afterwards  was  called  out- 
side by  some  person  who  inquired  ft>r  him  by 
name,  and,  on  his  answering,  was  shofc  Wit- 
ness identified  the  party  as  defendant  both  by 
sight  and  voice.  Held  sufficient  to  support  con- 
viction of  asaaolt  with  intent  to  murder. 

2.  Newly  diacorered  testimony  which  is  mere- 
ly impeacniug  is  not  ground  for  new  trial. 

3.  It  was  not  error  to  refuse  a  new  trial  for 
alleged  newly  discovered  testimony,  where  it 
was  merely  made  a  ground  for  the  motion,  and 
was  not  verified  by  defendant  or  his  attorneys, 
and  the  witnesses  did  not  state  that  they  had 
not  previously  informed  defendant  of  tlie  evi-  - 
dence. 

Appeal  from  district  court,  Burleson  coun- 
ty;   Ed.  R.  Sinks,  Judge. 

George  Gay  was  convicted  of  assault  with 
Intent  to  murder,  and  appeals.    Affirmed. 

Davis  &  Hale  and  J.  B.  Heslep,  for  api- 
pellant  Robt.  A.  Jatui,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  The  alleged  error  of  the 
court  In  overruling^  appellant's  application  for 

f  1.  See  Criminal  Law,  voL  ]■»  Ceab  Die  |  ttSi 
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coatlnuance  will  not  be  dlsenssed,  becanse 
bill  of  exceptloDB  was  not  reserved. 

Tbe  conviction  was  for  assault  wltb  Intent 
to  murder  Frank  Sebesta.  Just  prior  to  the 
shooting,  appellant,  tbe  assaulted  party,  and 
bis  brotber,  Ylnce,  had  some  trouble  In  tbe 
saloon  of  tbe  Sebestas,  and  was  ejected  from 
the  saloon.  He  became  very  much  enraged 
and  made  threats.  Shortly  afterwards  the 
saloon  was  closed,  and  tbe  Sebastas  went 
to  the  residence  of  Frank  Sebasta.  Wblle 
at  supper  some  one  hallooed  at  the  gate,  and 
Frank  answered  tbe  summons.  As  he  step- 
ped upon  the  gallery,  a  party  was  at  the 
front  gate  on  horseback,  and  asked,  "Is  that 
you,  Mr.  Frank?"  Upon  receiving  an  af- 
firmative answer,  he  Immediately  fired  with 
a  shotgun,  striking  Sebesta  in  tbe  side  and 
hip.  Sebesta  identified  tbe  party  as  defend- 
ant, both  by  sight  and  voice.  Appellant  de- 
nied being  tbe  party  who  did  the  shooting, 
and  introduced  evidence  in  support  of  bis 
theory  of  alibi.  It  is  contended  that  tbe  evi- 
dence is  not  sufficient  to  support  tbe  convic- 
tion. Tbe  testimony  for  tbe  state  does  sup- 
I)ort  the  conviction.  Tbe  issue  was  sharp 
as  to  tbe  presence  of  defendant  at  the  place 
of  tbe  assault  as  the  guilty  party,  and  the 
testimony  on  the  other  hand  as  to  alibL  The 
Jury  settled  this  question.  They  bad  a  right 
to  believe  tbe  evidence  for  the  state. 

In  the  motion  for  new  trial,  he  alleges 
newly  discovered  testimony.  This  is  simply 
made  a  ground  of  the  motion,  and  is  not 
verified  by  the  affidavit  of  appellant  or  his 
attorneys.  The  alleged  newly  discovered  tes- 
timony is  that  of  Jackson  Blake  and  Annie 
Lee.  Tbe  evidence  of  Blake  would  tend  to 
Impeach  the  witness  Ylnce  Sebesta,  and  is  to 
tbe  effect  that,  a  day  or  so  after  tbe  shooting, 
Ylnce  Sebesta  stated  to  bim  that  he  did  not 
know  who  did  the  shooting,  and  be  would 
have  further  testified  that  Frank  Sebesta 
told  him  that  he  had  no  idea  who  did  It 
This  Is  impeaching  testimony,  and  Is  not 
brought  within  the  rnle  which  would  author- 
ize tbe  granting  of  new  trial  becanse  of  new- 
ly discovered  testimony.  Annie  Lee  was  ex- 
pected to  testify  that  she  heard  tbe  question, 
"Is  that  you,  Mr.  Frank?'  and  heard  Frank 
Sebesta  say,  "Yes;  this  is  me;"  that  she 
heard  the  gun  fire,  and  that  tbe  party  who 
fired  the  shot  came  from  the  direction  of 
where  the  shooting  occurred,  and  passed 
within  •  few  feet  of  her  in  a  fast  gallop, 
and  bad  a  gun  In  bis  band;  that  she  tried  to 
see  who  it  was,  but  It  was  too  dark,  and  she 
could  not  tell;  that  she  bad  known  George 
Qay  for  several  years,  and  did  not  recognize 
the  voice  of  the  man  who  called  "Mr.  Frank" 
as  being  that  of  Oeorge  Oay;  that,  abont  a 
week  after  the  shooting,  Frank  Sebesta  told 
her  that  he  had  no  idea  who  shot  him.  This 
testimony  la  of  a  negative  and  Indefinite 
character  in  part  and  impeaching  In  part; 
bnt  as  before  stated,  appellant  does  not 
•wear  that  this  was  newly  discovered  testi- 
mony, bnt  bis  attorneys  simply  state  It  as 


a  ground  of  the  motion.  Nor  do  these  wit- 
nesses state  that  they  had  not  Informed  ip- 
pellant  of  this  evidence.  Tbe  court  did  sot 
err  in  refusing  to  set  aside  tbe  conviction  for 
this  reason. 

There  being  no  error  in  tbe  record,  tiM 
Judgment  is  affirmed. 


BALL  T.  STATEL 

(Court  of  Crimiual  Appeals  of  Texas.    June  24, 

1902.) 

FBNCB   BRBAKINO— WAIVES   OF   KIGHT  BT 
CONTRACT. 

1.  Though  one  has  gained  a  prescriptive  riglit 
of  wa^  over  another's  property,  yet  naTiug  en- 
tered into  contract  that  the  other  uiould  fence 
bis  property  and  maintain  a  gate  In  it,  he 
waives  his  right  and  a  breach  of  the  contract 
by  keeping  the  gate  locked  does  not  gne  him 
the  right  to  breatt  and  pull  down  the  gate. 

Appeal  from  district  court  Menard  coanty; 
J.  W.  Tlmmins,  Judge. 

Thomas  Ball  was  convicted  of  fence  break- 
ing, and  appeals.    Affirmed. 

Robt  A.  John,  Asst  Atty.  Qen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  prosecuted 
under  an  indictment  containing  two  counts 
for  fence  breaking,  one  a  felony  and  tbe  oth- 
er a  misdemeanor.  Upon  trial  he  was  con- 
victed under  tbe  misdemeanor  count  and  bis 
punishment  assessed  at  a  fine  of  |25. 

The  following  is  a  brief  statement  of  tbe 
facts  adduced:  Prosecuting  witness'  pasture 
lay  between  appellant  and  his  post  office,  Ft. 
McKavett  The  proof  shows  that  appeHant 
was  in  the  habit  of  passing  over  proeecntor's 
land,  and  that  several  other  parties  were  also 
accustomed  to  using  tbe  same,  up  to  abont 
two  years  prlcH*  to  the  fencing  of  the  same  b; 
prosecutor,  at  which  time  prosecutor  fenced 
the  land,  put  a  gate  at  the  exit  of  the  private 
road  opposite  appellant's  place  and  nearest 
to  his  post  office  at  Ft  McKavett.  Tbe  evi- 
dence shows  that  appellant  bad  exit  from 
bis  premises  at  other  places  than  tbe  one 
be  used  over  prosecutor's  premises.  Appel- 
lant owned  a  ranch  south  of  Ft  McKavett 
for  20  years,  and  during  said  time,  iq)  to  2 
years  prior  to  this  prosecution,  be  contloa- 
ously  traveled  and  used  from  bis  house  to 
said  Ft  McKavett  what  Is  known  as  the 
"Old  Ft.  Terrett  Road,"  running  due  north 
from  appellant's  residence  through  the  land 
Inclosed  as  a  pasture  by  tbe  prosecuting  wit- 
ness. That  he  bad  used  this  land  claiming  a 
right  to  use  it  both  as  •  private  road  and  as 
a  public  road. 

Special  charge  was  requested  InstmctUig 
tbe  Jury  to  find  appellant  not  guilty.  In  tbe 
refusal  of  this  charge  there  was  no  error. 
Tbe  second  special  charge  was  given  by  tbe 
court  to  the  effect  that,  if  appellant  believed 
In  good  faith  that  be  had  a  right  to  break 
the  gate,  he  should  be  acquitted.  This  was 
In  addition  to  tbe  main  clijuge.    The  special 
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charge  Ko.  3  requested  the  court  to  cbarg* 
the  jury  that.  If  appellant  had  an  easeiuent 
by  prescription  [<x  a  period  of  10  years  sob- 
sequent  to  the  consummatlcMi  of  that  period, 
and  he  agreed  that  prosecutor  might  fence  if 
he  would  put  the  gate  In  and  run  said  road 
from  near  the  graveyard  In  said  jmsture  to  a 
point  at  or  near  the  northeast  comer  of  said 
pasture^  and  there  malie  a  gate,  said  agree- 
ment would  be  practically  granting  appel- 
lant the  right  to  enter  on  the  premises  and 
pass  out  the  gate  that  was  broken.  If  It 
be  conceded  that  the  doctrine  of  prescrip- 
tire  right  to  an  easement  after  occupancy 
for  lu  years  la  recognized  by  our  courts,  as 
seems  to  have  been  the  holding  In  Alley  t. 
Carleton,  29  Tex.  74,  94  Am.  Dec.  260,  then 
appellant  was  given  the  benefit  of  such  ■ 
charge,  by  the  fourth  special  charge  asked 
by  api)ellant  to  that  effect  If  appellant 
tralved  that  right,  and  entered  Into  a  contract 
as  he  claimed  imdor  special  charge  No.  3, 
then  a  breach  of  that  contract  by  the  prose- 
cutor would  not  give  appellant  the  right  to 
break  and  pull  down  the  gate,  althongh  It 
may  have  given  him  a  simple  cause  of  action, 
either  for  damages  or  an  action  direct  to  en- 
force a  right  to  pass  through  said  gate. 
Prosecuting  witness  being  In  the  peaceable 
possession  of  said  premises,  appellant  had  no 
right  to  forcibly  dispute  it  by  breaking  the 
lock  and  Injuring  his  property. 

Appellant's  only  bill  of  exceptions  com- 
plnins  of  the  admission  of  certain  evidence. 
Tbe  grounds  of  objection  are  that  the  evi- 
dence was  Irrelevant,  Immaterial,  and  calcu- 
lated to  prejudice  the  Jory  against  defend- 
ant These  exceptions  are  too  general  In 
their  nature  to  be  reviewed.  Hamblln  ▼. 
State  (Tex.  Cr.  App.)  50  S.  W.  1019;  How- 
ard V.  State  (Tex.  Cr.  App.)  57  S.  W.  948; 
MeGrath  v.  State,  85  Tex.  Cr.  R.  422,  34  S. 
W.  127.  941. 

There  are  other  complaints  to  tbe  admls- 
Bion  and  exclusion  of  evidence  in  the  motion 
for  new  trial;  but  there  Is  no  authenticated 
bill  of  exceptions  to  the  same.  Therefore  these 
matters  cannot  be  reviewed.  The  facta  are 
ample  to  support  the  verdict  No  error  ap- 
pearing in  the  record,  the  judgment  ia  af- 
firmed. 


BAI.LOW  T.  STATB. 
((Tonrt  of  Criminal  Appeals  of  Texas.    Jane  25, 
1902.) 

LABCENT— INSTRtlCnONS— CHAROB      ON     THE 

BVIDKNCB— DEFENSES— PURCHASE 

— INSTRUCTINO  ON  DEFENSE. 

LOd  a  prosecution  for  larcony  of  com,  the 
TOOrt  charged  that  though  the  jury  micht  find 
the  oora  was  stolen,  and  that  recently  thereaft- 
*t  defendant  was  found  in  possession  of  tbe 
ume,  yet,  in  order  to  warrant  an  inference  of 
Koilt,  such  possession  must  have  been  personal 
and  nnexplained,  and  have  involved  a  distinct 
"aiMrtSon  of  the  property  by  the  defendant" 
SB  8.W.-33 


BM.  that  the  charge  waa  ernmeona,  as  on  tba 
weight  of  the  testimony. 

2.  Where,  on  a  prosecution  for  larceny  of 
corn,  the  defense  was  that  accused  had  pur- 
chased the  corn,  a  charge  authorizing  convic- 
tion ou  proof  of  the  elements  of  larceny,  and  in- 
structing as  to  an  alibi,  was  not  tantamount  to 
an  affirmative  charge  predicated  on  the  defense 
of  purchase,  and  it  was  error  not  to  have  given 
such  a  charge. 

Appeal  from  Wichita  county  court;  W.  P. 
Skeen,  Judge. 

W.  H.  Ballow  was  convicted  of  larceny, 
and  he  appeals.    Reversed. 

J.  H.  Barwlse,  Jr..  Chas.  C  HuflT,  Co. 
Atty.,  and  Robt  A.  John,  Aast  Atty.  Gen., 
for  the  State. 

HENDERSON,  J.  AppeUant  was  convict- 
ed of  the  theft  of  com,  under  the  value  of 
fSO,  and  his  punishment  assesBed  at  confine- 
ment In  the  county  jail  tot  one  year. 

The  court  Instructed  the  jury  as  follows: 
'Even  though  you  may  find  and  believe  from 
the  testimony  that  com  waa  stolen  from  M. 
O.  Tolbert  as  charged  In  the  Information, 
and  even  though  you  should  find  and  believe 
that  recently  thereafter  defendant  was 
found  In  possession  of  such  stolen  property, 
yet  in  order  to  warrant  an  Inference  of 
guilt  of  theft  from  the  circumstance  of  pos- 
session, such  possession  on  the  part  of  de- 
fendant mtist  have  been  personal  and  exclu- 
sive, unexplained,  and  have  involved  a  dis- 
tinct and  conscious  assertion  of  the  property 
by  the  defendant."  Appellant  insists  that 
this  charge  Is  upon  the  weight  of  testimony. 
We  agree  with  this  contention.  It  was  equiv- 
alent to  an  Instruction  to  the  jury  that  they 
were  authorized  to  find  defendant  guilty  of 
theft  on  recent  possession  alone  of  tbe  al- 
lied stolen  property. 

Appellant  complains  that  tbe  court  commit- 
ted an  error  In  falling  to  charge  on'  his  de- 
fense of  purchase  of  said  corn.  The  state ' 
contends  that  the  charge  of  the  court  on 
alibi,  and  the  Instraction  of  the  court  that 
they  must  find  the  essential  elements  of  theft, 
as  against  defendant,  before  they  could  con- 
vict, rendered  it  unnecessary  to  charge  on  ap- 
pellant's defense  of  purchase.  And  in  support 
of  this  contention  we  are  referred  to  Held  v. 
State,  57  S.  W.  6G3.  In  that  case  the  court 
gave  a  charge  on  appellant's  explanation, 
which  involved  his  defense  of  purchase.  We 
held  that  the  charge  In  that  case  was  suffi- 
cient But  such  Is  not  the  case  here;  and  we 
cannot  hold  that  tbe  charges  given  (one  au- 
thorizing the  jury  to  convict  on  proof  of  the 
elements  of  the  offense,  and  the  other  in- 
structing them  as  to  defendant's  alibi)  were 
tantamount  to  an  affirmative  charge  pred- 
icated on  appellant's  claim  that  he  purchas- 
ed the  property.  Duke  v.  State  (Tex.  Cr. 
App.)  57  S.  W.  652.  For  the  errors  discussed, 
the  judgment  Is  reversed  and  the  cause  re- 
manded. 
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TALLBT  et  al  T.  STATE. 

(Court  of  Crimiual  Appeals  of  Texas.    Jane  24, 

1902.) 

CRIMINAL  LAW— APFEALr-RECOGNIZANCB— 
BURRBNDER  OF  PRINCIPAL. 
1.  Th«  sureties  on  a  recognizance  given  on 
appeal  from  a  conviction  for  misdemeanor  can- 
not sarrcuder  their  principal  and  be  relieved  of 
Uability;  Code  Cr.  Proc.  arts.  310,  318,  324, 
327,  authorizing  the  surrender  of  a  principal  by 
the  sureties,  and  providing  that  such  action 
shall  relieve  the  sureties,  being  limited  to  bail 
bonds. 

Appeal  from  Oonzales  county  court;  W. 
W.  tilaas,  Judge. 

Action  on  a  recognizance  by  the  atate 
against  C.  A.  Talley  and  others.  From  a 
Judgment  for  plaintlfl,  defendants  appeaL 
Affirmed. 

Burgess,  Hopkins  &  Ralnbolt;  for  appel- 
Unts.  Robt  A.  John,  Asst  Atty.  Oen.,  for 
the  State. 

BROOKS,  J.  This  is  an  appeal  from  a 
forfeited  recognizance  given  upon  the  appeal 
of  a  misdemeanor  conviction  In  the  county 
court  of  Gonzales  county  to  this  court 

Appellant's  first  assignment  of  error  Is: 
"The  court  erred  in  sustaining  the  state's 
exception  to  the  answer  of  defendants,  and 
in  entering  final  Judgment  upon  the  for- 
feited recognizance;  the  said  answer  show- 
ing a  complete  defense  to  said  forfeiture.  In 
that  it  alleged  the  surrender  by  the  sureties 
of  the  principal  In  said  forfeited  recogni- 
zance Into  the  actual  custody  of  the  sherlfC 
of  Gonzales  county  prior  to  the  forfeiture 
of  the  recognizance  herein."  In  appellant's 
answer  in  the  lower  court  It  is  stated:  "That 
after  recognizance,  as  alleged,  was  entered 
into,  the  sureties  became  suspicious  of  the 
principal's  intention  not  to  abide  the  action 
of  the  higher  court,  and  caused  said  prin- 
cipal to  be  arrested;  and  on  October  29th 
he  was  delivered  and  surrendered  by  them, 
and  through  their  procurement,  to  the  sher- 
iff of  the  court,  and  he  was  by  said  sheriflT 
on  November  1st  thereafter  put  in  the  coun- 
ty Jail  of  this  county,  where  he  remained 
until  in  February  thereafter,  when  he  was 
taken  from  said  sheriff's  custody  under  a- 
felony  capias  from  the  district  court  of  De 
Witt  county,  and  they  are  informed  he  es- 
caped therefrom."  The  record  shows  the 
court  sustained  the  state's  exception  to  the 
answer  of  appellants,  and  entered  final  Judg- 
ment -upon  the  forfeited  recognizance  in  the 
sum  of  $350,  with  interest  at  the  rate  of 
6  per  cent,  per  annum  from  the  21st  day  of 
May,  1901,  and  for  all  costs.  In  support  of 
appellant's  contention  that  the  court  erred  in 
sustaining  said  exception,  he  cites  articles 
810,  318,  324,  and  327  of  the  Code  of  Crim- 
inal Procedure.  These  articles  relate  to  ball 
bonds.  And  the  case  of  Wheeler  v.  State, 
38  Tex.  173,  cited  by  appellant,  also  relates 
to  ball  bonds.  There  Is  no  provision  of  our 
atalute  authorizing  the  surrender  by  the  sui«-  I 


ties  of  the  prindpal  In  the  recognisance 
where  the  recognizance  is  entered  into  to  per- 
fect an  appeal  from  the  county  court  to  thi« 
court  There  are  but  two  modes  of  appeal 
In  misdemeanors  to  this  court:  (1)  By  ap- 
pellant giving  a  recognizance;  and  (2)  bj 
appellant  going  to  Jail,  and  remaining  con- 
tinuously in  Jail  during  the  pendency  of  tiie 
appeal.  It  takes  one  of  these  modes  to  give 
Jurisdiction  to  this  court;  and  there  is  m 
provision  authorizing  the  surrender  of  tiie 
principal  under  any  conditions  pending  sDcb 
appeal,  as  insisted  by  appellants.  We  there- 
fore hold  that  the  court  did  not  eir  in  sus- 
taining the  state's  exception  to  the  answer 
of  appellants. 

The  Judgment  of  the  lower  court  la  in  all 
things  affirmed. 


KANCHEZ  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  18. 

1902.) 

CRIMINAL  LAW— TRIAIj— FAILURB  OF  ACCUS- 
ED TO  TBSTTFT— COMMENTS  BT  COUNSEL. 
1.  Under  Code  Cr.  Proc.  <  770,  forbiddins 
counsel  to  comment  on  the  fallnre  of  a  defend- 
ant to  take  the  stand  in  his  own  behalf,  a  cod- 
viction  must  be  reversed  where  connsel  for  the 
state  in  argnment  to  the  Jury  remarked  that 
defendant  had  a  right  to  take  the  stand  "and 
explain  all  incnlpating  circamstancea.  Wh; 
does  he  not  do  Itr'— though  the  court  sustained 
objection  thweto,  and  told  the  jury  not  to  con- 
sider defendant's  failure  to  testl^. 

Appeal  from  district  court.  La  Salle  county; 
H.  F.  Lowe,  Judge. 

Jose  Sanchez  was  convicted  of  murder  Id 
the  second  degree,  and  appeals.    Reversed. 

E.  Rard  and  H.  O.  Lane,  tor  appellant 
Robt  A.  John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  In  the  first  degree,  and  bis  pnnltli- 
ment  assessed  at  confinement  in  the  peniten- 
tiary for  life. 

By  the  first  bill  of  exceptions,  it  is  made 
to  appear  "that  after  the  evidence  was  closed, 
both  upon  the  part  of  the  state  and  d^end- 
ant  S.  T.  Dowe,  counsel  r^resenting  tiie 
state  In  the  opening  argument  before  tlie 
Jury,  stated  to  the  Jury  that  the  defendant 
Jose  Sanchez,  had  the  opportunity  to  explain 
all  these  inculpating  facts.  Why  did  he  not 
take  the  stand  as  a  witness?  Why  did  he  not 
tell  you  all  about  it?  Thereupon  counsel  for 
defendant  objected  that  such  remarks  were 
Improper  and  prohibited  by  law,  and  were  cal- 
culated to  prejudice  the  Jury  against  the  de- 
fendant; and  Immediately  the  court  directed 
counsel  to  refrain  from  such  remarks,  to  con- 
fine himself  to  the  record,  and  wholly  In- 
structed the  Jury  that  they  should  disregard 
all  such  remarks,  and  that  he  withdrew  the 
same  from  their  consideration.  Whereupon 
counsel  still  objected  that  the  result  of  the 
work  was  with  the  Jury,  that  the  stUetto  had 
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doDe  Its  'work,  thoagb  withdrawn,  and  respect- 
fullf  requested  tbat  this  be  signed  as  his  bill 
of  exceptions,  which  Is  done  with  this  quallfl- 
catlon:  That,  while. counsel  S.  T.  Dowe  was 
commenting  on  the  acts  of  defendant  Just  be- 
fore and  Just  after  the  killing  with  which  de^ 
fendant  Is  charged,  he  remarked  hi  course 
of  argument  that  defendant  alone  'could  ex- 
pUiln.  Why  does  he  not  do  ItT  Whereupon 
defendant  by  his  counsel  objected,  and  there- 
upon the  court  sustained  the  objection,  and 
told  counsel  to  proceed  with  his  argument, 
and  not  to  refer  to  the  defendant's  failure  to 
testify,  and  also  instructed  the  Jury  that  de- 
fendant's failure  to  testify  could  not  be  con- 
sidered by  them,  as  will  be  seen  by  reference 
to  the  court's  charge."  Article  770,  Code  Cr. 
Proc.,  provides:  "Any  defendant  In  a  crim- 
inal action  shall  be  permitted  to  testify  in  his 
own  behalf  therein,  but  the  failure  of  any 
defendant  to  so  testify  shall  not  be  taken 
as  a  circumstance  against  him,  nor  shall  the 
same  be  alluded  to  or  commented  on  by  coun- 
sel In  the  cause,"  etc.  The  provisions  of  this 
article  are  mandatory;  and  we  bold  that  in 
tliis  case  It  has  been  violated  both  In  the 
letter  and  spirit  thereof  in  the  argument  of 
state's  counsel.  The  counsel  for  prosecution 
are  inhibited  from  alluding  to  or  commenting 
upon  the  failure  of  the  defendant  to  testify, 
and  the  circumstances  under  wliich  it  was 
done  In  this  case  render  It  doubly  obnoxious. 
We  have  no  alternative  but  to  Teverse  the 
Judgment.  Hunt  v.  State,  28  Tex.  App.  149, 
12  S.  W.  737,  19  Am.  St  Rep.  815;  Dawson 
T.  State  (Tex.  Cr.  App)  24  S.  W.  414;  Brazell 
T.  State  (Tex.  Cr.  App.)  26  8.  W.  723;  Bues- 
ihig  T.  State.  63  S.  W.  318. 2  Tex.  (X  Rep.  726. 
For  die  error  discussed,  the  Judgment  Is  re- 
versed and  the  cause  remanded. 


BARBER  V.  STATE.' 

(C«nrt  of  Criminal  Appeals- of  Texas.    June  25, 

1902.) 

BURGLART— BREAKING  —  CORNCRIB  —  ADMIS- 
SIBILITY OF  BVIDBNCE:— DECLARATIONS  OF 
ACCOMPLICES  —  CONTINUANCE  —  CROSS-KX- 
AMINATION— REDIRECT  EXAMINATION  —  AP- 
PKAL— IN8TRDCTI0NS— PAILDRB  TO   EXCEPT. 

1.  Absence  of  witneeses  iu  a  criminal  case, 
whose  testimony  will  be  merely  of  an  impeach- 
ing character.  Is  not  such  ground  for  continu- 
ance as  will  render  the  refusal  thereof  error. 

2.  Where,  on  a  prosecution  for  burglary  and 
theft  of  corn,  there  was  evidence  that  the  crime 
was  committed  pursuant  to  a  conspiracy  be- 
tueeu  defendant  and  several  others,  and  that 
thereafter,  still  acting  in  concert,  tliey  agreed 
to.  and  did,  remove  the  corn  from  its  hiding 
place  to  another  place,  in  order  to  avoid  de- 
tection, a  statement  by  some  of  the  conspirators 
to  another  of  them,  previous  to  the  consam- 
mation  of  the  agreement  to  remove  the  com, 
that  they  had  to  go  and  hide  the  corn,  and 
that  they  wonld  have  to  kill  any  one  that  told, 
was  admiasible,  though  made  in  defendant's  ab- 
■ence. 

3.  Wboe  a  witness,  on  being  asked  on  cross- 
examination  whether  on  certain  occasions  he 
made  certain  statements  tending  to  impeach 
hia  tcstfanony,  answers  that  he  "did  not  say 

'  Rebnring  denied. 


that,"  and  that  he  did  not  "tell  it  that  way,", 
it  was  competent  for  him  to  tell  on  redirect_  M- 
amiuation  what  he  did  say  on  the  occasions 
referred  to,  though  the  opposing  party  offered 
no  evidence  to  contradict  hia  previous  answers. 

4.  Where  no  exception  is  taken,  either  by  bill 
of  exceptions  or  by  motion  for  a  new  trial,  to  a 
refusal  to  Instruct,  the  ruling  will  not  be  re- 
Ticwfid 

5.  A  corncrib  used  solely  for  storing  corn  and 
feed  is  a  house,  within  the  statutes  relating  to 
burglary. 

6.  The  opening  of  a  closed  door  involves  the 
nse  of  sufficient  force  to  constitute  the  breaking 
essential  to  the  crime  of  bnrglary. 

Appeal  from  district  court,  Llano  county; 
M.  D.  Slator,  Judge. 

Elmer  Barber  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

McLean  &  Speais,  for  appellant  Jas. 
Flack  and  Uobt  A.  John,  Asst.  Atty.  Gen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  confinement  in  the  penitentiary  for  a  term 
of  two  years;  hence  this  appeal. 

Appellant  made  a  motion  for  continuance 
on  account  of  the  absence  of  a  great  number 
of  witnesses.  Concede  the  question  of  dil- 
igence; most  of  the  testimony  was  of  an 
Impeaching  character,  and,  as  a  usual  prop- 
osition, a  case  will  not  be  reversed  because 
of  the  overruling  of  a  motion  for  continu- 
ance to  procure  such  testimony.  Where  the 
testimony  set  out  is  not  of  an  impeaching 
character,  we  do  not  consider  it  material. 

By  bill  of  exceptions,  appellant  raises  the 
question  as  to  the  admlsBibillty  of  what 
Either  and  Underwood  Barber  said  to  wit- 
ness Bart  Owper  In  regard  to  moving  the 
alleged  stolen  corn.  This  witness  was  an 
accomplice,  and  testified  that  a  day  or  two 
after  the  burglary  and  theft  of  the  com, 
and  when  the  owner  and  sheriff  were  looking 
for  the  same  In  the  pasture  where  It  was  hid. 
Ether  and  Underwood  Barber,  In  the  absence 
of  defendant  said  to  him  "that  they  had  to 
go  and  move  the  com,  and,  if  ever  you  tell 
It,  we  win  have  to  kill  the  one  that  tells." 
Appellant  objected  to  this  on  the  ground  that 
he  was  not  present  at  the  time,  and,  if  there 
had  been  a  conspiracy  to  commit  the  bur- 
glary and  steal  the  com,  this  had  been  con- 
summated, and  what  was  done  or  said  af- 
terwards by  either  of  the  conspirators  could 
not  be  used  in  evidence  against  one  of  the 
conspirators  who  was  absent  at  the  time. 
This  bill  does  not  exclude  the  Idea  that  this 
testimony  of  the  agreement  between  Ether 
and  Underwood  Barber  with  Bart  Cooper  In 
the  absence  of  the  defendant  was  communi- 
cated to  and  acted  on  by  him.  So  the  bill 
in  that  respect  Is  not  complete.  If  we  re- 
cur to  the  evidence,  it  will  be  seen  that  this 
same  agreement  was  had  between  the  parties 
when  Elmer  was  present,  and,  moreover, 
that  Elmer  and  the  others  went  together  at 
night  and  removed  the  com.    If  it  be  con- 

T  6.  See  Burglary,  voL  8,  Cent.  Dlg.^&  . 
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ceded  that  the  conspiracy  did  not  extend  to 
securing  the  frulta  of  the  crime,  still,  If  the 
parties,  after  the  conaummation  of  the  bur- 
glary and  theft,  fearing  detection,  agreed  to 
remove  and  hide  the  com,  and  In  pursuance 
of  this  they  did  so,— Elmer  acting  with  the 
others,— the  fact  that  the  matter  was  men- 
tioned at  one  time  between  Ether  and  Un- 
derwood Barber  to  Bart  Cooper  in  the  ab- 
sence of  BUmer  would  not  worlt  any  Injury 
to  appellant  But  we  do  not  believe  the 
conspiracy  was  at  an  end,  as  the  parties 
appear  to  have  acted  together  in  the. subse- 
quent removal  of  the  com  to  escape  detec- 
tion,—as  stated  before,  Elmer  acting  with 
the  others.  So  what  waa  previously  done  be- 
tween the  others  would  be  bbidlng  on  appel- 
lant   O'Neal  V.  State,  14  Tex.  App.  582. 

Appellant  strenuously  Insists  that  the  court 
committed  an  error  in  regard  to  the  following 
testimony,  to  wit:  The  state  introduced 
Bart  Coopa.  Defendant,  on  cross-examina- 
tion of  this  witness,  aslied  him  the  following 
question:  "On  Sunday  following  the  bur- 
glary on  Monday,  the  17tb,  didn't  you  tell 
Marsh  Bawcom  and  others  that  it  was  no 
use  for  the  people  to  accuse  the  Barber  boys 
of  the  burglary,  because  yon  knew  it  was 
not  true;  that  you  slept  with  Ether  Barber 
the  night  of  the  bturglary;  and  that  he  was 
at  home  all  night?"  To  which  witness  an- 
swered, "Xo;  I  didn't  say  that"  "And 
didn't  you,  some  time  after  the  defendant 
was  arrested,  on  the  road  between  Loyal 
Valley  and  the  Roontree  ranch,  state  to  Jeff 
Nard  that  you  had  nearly  made  yourself 
rich  by  testifying  against  the  Barber  boys, 
and  that  you  bad  already  got  $300  to  turn 
state's  evidence,  and  that  Bob  Moseley  had 
agreed  to  put  up  $1,500,  and  a  saloon  man  in 
Llano  was  to  put  up  $1,000,  If  you  would 
testify  against  the  Barber  boys?"  To  which 
the  witness  answered,  "No;  I  didn't  tell  it 
that  way."  And  the  court,  over  defend- 
ant's objections,  on  redirect  examination,  in 
explanation  of  what  he  did  say,  permitted 
the  witness  to  testify  as  follows:  "I  told 
the  Bawcoms  that  I  slept  with  Ether  Barber 
on  the  night  the  offense  was  committed. 
That  what  I  told  them  was  not  true.  Uy 
reason  for  telling  them  that  was  that  I  didn't 
want  to  tell  them  what  I  luiew  abont  taking 
the  com.  Up  to  that  time  I  hadn't  told  any- 
body. I  told  Jeff  Nard  they  didn't  pay  me 
anything.  He  said  he  had  beard  that  I  bad 
got  $400.  I  said,  'Yes;  I'll  get  rich  out  of 
it.'  No  one  ever  paid  me  anything."  Ap- 
pellant objected  to  this  because  it  was  Irrel- 
evant and  he  had  not  introduced  in  evidence 
any  part  of  the  statements,  but  had  simply 
as^kcd  the  witness  whether  or  not  he  had 
made  the  statement  and  the  witness  had 
answered  in  the  negative.  We  do  not  under- 
stand that  It  Is  necessary  to  Impeach  a  wit- 
ness by  controverting  his  statement  before 
he  can  be  supported.  If  an  unsuccessful  at- 
tack Is  made  to  Impeach  a  witness,  be  may 
be  supported.    Unquestionably  the  predicate 


was  laid  here  for  the  contradiction  of  the  wtt- 
ness.  He  did  not  absolutely  deny  making 
the  statements,  but  admitted  making  them 
in  some  qnallfied  way.  Qonsequently  it  woold 
have  been  admissible  for  the  defendant  to 
have  put  on  witnesses  testifying  that  appel- 
lant bad  made  the  statement  in  the  exact 
terms  inquired  about  If  be  had  put  on  one 
or  mote  witnesses  who  failed  to  Impeach 
him,  we  take  it  that  this  abortive  attempt 
would  have  authorized  the  witness  to  be 
supported.  However,  defendant  did  not  gu 
so  far,  but  the  effect  of  his  attempt  was  to 
leave  the  witness  under  the  imputation  that 
he  bad  made  some  such  statement  as  that  in- 
quired about  In  effect  contravening  or  con- 
tradicting his  evidence  while  on  the  stand. 
Under  the  drcimistauces,  we  believe  It  was 
competent  for  the  state  to  show,  in  explana- 
tion of  the  witness'  answer,  exactly  what  be 
said  on  that  occasion,  and  how  he  came  to 
say  It  Wyatt  v.  State,  38  Tex.  Cr.  R.  25S, 
42  S.  W.  598;  Conway  v.  State,  33  Tex.  Cr. 
B.  327,  26  S.  W.  401;  Whart  Cr.  Bv.  ({  492, 
552. 

Appellant  complains  In  his  brief  that  the 
court  failed  to  charge  on  con.splracy  with 
reference  to  the  testimony  of  Bart  Cooper 
as  to  what  Ether  and  Underwood  Barber 
may  have  told  him  (witness)  in  the  absence 
of  appelhint,  to  the  effect  that,  before  appel- 
lant could  be  bound  by  such  declarations, 
they  must  believe  that  the  conspiracy  bad 
been  formed  for  the  purpose  of  burglarizing 
said  house,  and  that  the  conspiracy  still 
existed  with  reference  to  the  concealment  of 
the  fruits  of  said  crime.  In  answo-  to  this 
it  is  sufficient  to  say  that  no  exception  was 
made  to  the  refusal  of  the  court  to  charge 
on  this  subject,  either  by  bill  or  In  motion 
for  new  trial. 

Appellant  Insists  that  the  evidence  does  not 
show  that  a  house  was  burglarized;  con- 
tending that  only  a  dwelling  house,  or  some 
house  connected  therewith,  Is  subject  to  bur- 
glary, under  our  statute,  and  that  a  corn- 
crib  used  solely  for  the  purpose  of  storing 
feed  or  other  stuff  for  stock  is  not  a  house, 
within  the  contemplation  of  our  statute.  We 
have  no  common-law  offense  in  our  state, 
and  oar  statutes  on  the  subject  of  a  bouse 
are  very  comprehensive,  and  the  decisions  of 
our  court  show  that  any  building  which  may 
be  a  house  under  our  statute  Is  the  subject 
of  burglary. 

The  court  gave  a  sufBdent  charge  on  ac- 
complice's testimony  with  reference  to  the 
testimony  of  Bart  Cooper,  and  It  was  not 
necessary  to  give  the  requested  charge  on 
this  subject 

Nor  was  It  error  for  the  court  In  deHnlug 
force,  and  as  Illustrative  thereof,  to  state 
that  the  opening  of  a  closed  door  which  i.i 
shut  constitutes  sufficient  force.  Sparks  v. 
State,  29  S.  W.  264,  34  Tex.  Gr.  R.  86;  Mat- 
thews V.  State  (Tex.  Cr.  App.)  38  B.  W.  1T2. 

There  was  no  error  In  the  failure  of  the 
court  to  give  a  charge  ^n  circumstantial 
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evidence,  as  fhe  testbnony  of  Bart  Cooper 
was  of  a  positive  character.  The  fact  that 
be  waa  an  accompiice  wonld  not  change  the 
rulfc  The  court  gave  a  suffldent  charge  on 
the  burden  of  proof  and  reasonable  doubt. 

Appellant  insists  the  cause  should  be  re- 
versed because  of  the  misconduct  of  the  Jury. 
This  question  was  presented  to  the  court 
on  affidaylta  pro  and  con.  On  these  affida- 
vits the  court  was  authorized  'to  determine 
that  there  was  no  such  separation  of  the  Jury 
as  was  calculated  to  Injure  or  prejudice 
appellant.  In  fact,  there  was  no  separation 
at  all.  In  contemplation  of  law. 

We  think  the  testimony  is  sufficient  to  sus- 
tain the  conviction.  Unquestionably,  if 
Bart  Cooi>er,  the  accomplice,  is  to  be  believed, 
appellant  was  guilty  of  burglary;  and,  in 
our  opinion,  there  was  other  testimony  out- 
side of  the  testimony  of  the  accomplice  to 
connect  defendant  with  the  commission  of 
the  offense.  If  it  be  conceded  that  the  horses 
driven  were  sufficiently  identified,  but  that 
appellant  was  not  shown  to  have  ridden  the 
horses,  which  were  not  his,  and  if  we  fur- 
ther eliminate  the  fact  that  the  com  was 
found  bidden  on  the  premises  owned  and 
controlled  by  appellant,  still  the  testimony 
of  Mrs.  Mary  Cooper  alone  is  sufficient  to 
corroborate  the  testimony  tending  to  connect 
appellant  with  the  commission  of  the  of- 
fense, and  there  is  no  testimony  showing  or 
tending  to  show  that  she  was  an  accomplice. 

There  being  no  error  in  the  record,  the 
Judgment  la  affirmed. 


CASTILLO  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    June  24, 

1902.) 

UOIUCIDB-EVIDENCE  —  DYINQ   DBCLABAHON 

—NEW  TRIAL— NEWLY  DISCOVERED 

EVIDENCE. 

1.  On  a  prosecution  of  G.  for  murder  at  a 
dance  a  witness  testified  that  on  the  following 
day  a  person  approached  him,  and  stated  that 
he  had  Idlied  deceased  at  a  dance  at  the  place 
where  the  homicide  occurred,  aud  gave  a  de- 
tailed statement  of  the  transaction;  that  he  did 
not  Itnow  at  the  time  who  the  traveler  was, 
but  afterwards  learned  that  it  was  "Q."  Beld, 
that  the  fact  ptopoeed  to  be  proved  was  too 
indefinite,  and  the  evidence  was  iuadmisrible. 

2.  On  a  prosecution  of  one  Castillo  for  mur- 
drr.  the  state  attempted  to  introduce  the  alleged 
dying  declarations  of  deceased  by  a  witness  who 
trstined  that  deceased,  when  near  death,  stated 
tliat  some  one  shot  him.  and  called  a  "name 
lilie  Castaudo  or  something  lilce  that."  The 
witness  was  then  aslted  if  the  name  were  "Cas- 
tillo," and  he  stated  he  believed  that  was  the 
name.  HM,  that  the  evidence  was  too  in- 
definite as  to  the  party  accused  by  deceased. 

3.  On  a  motion  for  a  new  trial  on  a  prosecu- 
tion for  murder  committed  at  a  dance,  the 
tiewly  discovered  evidence  on  which  the  motion 
was  based  was  testimony  of  one  who  stated  in 
hia  affldavit  that  he  was  at  the  dance,  and 
near  where  the  shooting  occurred;  that  he  saw 
O.  shoot  deceased  and  run  off;  and  that  he 
liad  never  seen  Urn  since;  and  that  accused 
was  not  present.  Relatives  of  deceased  had 
testified  on  trial  that  6.  went  to  the  dance, 
and  disappeared  that  night,  and  of  all  the  at- 


tendants at  the  dance  only  one  witness  for  the 
state  had  friven  testimony  to  connect  accused 
with  the  crime,  and  he  admitted  his  enmity  to 
accused,  and  two  or  more  witnesses  had  testi- 
fied that  when  the  shooting  occurred  accused 
was  in  a  drunlcen  sleep  some  distance  from  the 
shooting.  It  was  shown  that  accused  was  car- 
ried home  that  night  in  a  drunken  stupor. 
Held,  that  a  new  trial  should  i>e  granted  be- 
cause of  the  newly  discovered  evidence. 

Appeal  from  district  court,  Karnes  coimty; 
Jas.  C.  Wilson,  Judge. 

Elecondo  Castillo  was  convicted  of  murder, 
and  he  appeals.    Reversed. 

Bell  &  Browne,  for  appellant.  Bobt.  A 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON.  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  five  years. 

Pedro  Valdez  was  oETered,  in  behalf  of  de- 
fendant for  the  purpose  of  proving  that  on 
Monday  night  following  the  homicide,  which 
occurred  about  daylight  Sunday  morning,  he 
was  camped  on  the  roadside,  about  CO  or 
75  miles  from  the  scene  of  the  tragedy,  and 
that  a  party  on  foot  came  to  bis  camp,  about 
midnight,  or  a  little  after;  that  he  was  bal'e- 
footed,  and  bad  his  shoes  across  his  shoulder. 
He  stated  that  he  had  killed  deceased  at  a 
dance  in  Karnes  county,  and  that  he  was 
then  on  his  way  to  Mexico.  He  also  testi- 
fied to  a  detailed  statement  of  the  transaction 
at  hia  camp;  that  he  did  not  at  the  time 
know  who  this  party  was,  but  afterwards 
learned  that  it  was  Pedro  Gonzales.  The 
Judge  qualifies  this  bill  by  stating,  "When 
this  witness  was  introduced,  be  testified  that 
the  person  who  came  to  his  camp,  about  60 
or  76  miles  from  Helena,  and  told  him  that 
he  had  killed  deceased,  he  [witness]  did  not 
know;  and  counsel  for  defendant  asked  wit- ' 
ness  to  describe  the  person;  to  which  the 
state  objected  for  the  reason  that  such  evi- 
dence was  hearsay  and  immaterial.  Wit- 
ness testified  that  said  place  where  he  saw 
said  person  was  60  or  76  miles  from  the 
place  of  the  killing,  and  that  he  did  not  know 
him,  and  for  this  reason  the  court  sustained 
the  objection."  We  believe,  as  shown  by 
this  bill,  that  the  court  was  correct  If,  as 
a  matter  of  fact  this  witness  could  have 
identified  Pedro  Gonzales  as  being  the  party 
who  was  at  his  camp  on  the  occasion,  and 
the  other  testimony  in  the  case  was  suffi- 
cient to  place  Pedro  Gonzales  in  a  position  to 
hare  done  the  killing,  the  rejection  of  the 
testimony  of  Valdez  would  have  been  error. 
Such  has  been  the  rule  In  this  state  since 
the  Dubose  Case,  10  Tex.  App.  230.  But  the 
facts  proposed  to  be  proved  by  Valdez  are  too 
indefinite  and  uncertain  to  admit  this  char- 
acter of  testimony,  as  we  understand  these 
decisions.  The  witness  did  not  even  know 
the  party. 

Exception  was  reserved  to  the  testimony 
of  the  witness  Lyons,  by  whom  the  state 
was  permitted  to  Introduce  the  alleged  dying 
declarations  of  deceased.    Lyons  was  deputy 


61« 


60  SOUTUWU8TBBN  BEPOBXER. 


(lex. 


sheriff  of  Karnes  coimtj,  and  had  been  fnicb 
for  several  years.  He  saw  deceased  Oarza 
at  the  time  he  was  attended  by  Dr.  Black- 
bum.  He  states  that  Garza  was  shot  in  the 
left  side  of  the  bead,  to  the  front,  with  a 
small-sized  pistol  ball  32  or  38  caliber;  that 
Qarza  could  speak  "some  Englisb,"  and 
witness  could  "speak  no  Spanish."  He  heard 
the  physician  tell  Garza  tbat  be  could  not 
get  well;  that  Oarza  frequently  asked  the 
doctor  to  remove  the  ball  from  his  head, 
which  the  doctor  refused  to  do,  informing 
Garza  tbat  it  was  useless,  as  be  could  not 
live  anyway;  that  witness  never  heard  any- 
thing that  would  show  that  he  did  not  expect 
to  live;  that,  after  the  doctor  had  Informed 
Garza  that  be  could  not  live,  witness  asked 
deceased  to  tell  him  all  about  how  be  was 
shot;  and  deceased  answered,  "Some  'one 
shot  me,"  calling  a  name  like  "Castando,  or 
something  like  that,"  aa  witness  had  a  pow 
recollection  of  Mexican  names.  The  district 
attorney  then  asked  witness  if  the  name  was 
Castillo.  Witness  answered,  "Yes,  I  believe 
tbat  is  the  name.  I  do  not  remember  the 
other  name.  Deceased  then  told  me  that 
Castillo,"  which  he  believed  was  the  name 
deceased  gave,  "called  deceased  up,  and  got 
into  a  fuss  with  him,  and  shot  him."  De- 
ceased told  witness  this  In  English,  which 
he  understood,  although,  when  deceased  talk- 
ed, he  could  only  utter  a  word  or  two  at  a 
time;  bis  tongue  being  almost  paralyzed. 
This  is  objected  to  because  hearsay  and  inad- 
missible as  dying  declarations;  because  of  a 
want  of  a  proper  predicate;  and.  further, 
that  it  was  not  shown,  at  the  time  of  making 
the  declaration,  deceased  was  conscious  of 
approaching  death,  and  believed  there  was  no 
hope  of  recovery;  nor  that  he  was  of  sane 
mind.  The  court  overruled  the  objection  tor 
the  reason  tbat  as  the  witness  had  already 
testified  to  the  declaration  and  condition  of 
deceased,  before  objection  was  made  to  it, 
the  same  would  be  permitted  to  go  into  the 
evidence  under  the  charge  of  the  court  upon 
that  issue.  The  court  Instructed  the  Jury, 
t>efore  they  could  consider  this  as  a  dying 
declaration,  they  must  believe  that  be  was 
sane,  conscious  of  approaching  death,  etc. 
We  believe  this  testimony  should  have  been 
rejected.  It  may  be  seriously  questioned 
from  the  statements  In  the  bill  that  the  de- 
ceased was  sufficiently  impressed  with  the 
idea  that  he  would  not  recover  at  the  time 
of  making  the  statement;  but  the  evidence 
of  the  witness  I>yons  Is  too  Indefinite  as  fb 
the  party  accused  of  shooting  deceased.  It 
may  not  have  iicen  appellant  to  whom  de- 
ceased referred,  so  far  as  this  witness'  state- 
ment Is  concerned.  It  was  simply  the  state- 
ment of  Lyons'  belief,  after  having  the  name 
Castillo  stated  to  bim,  that  such  was  the 
name  mentioned  by  deceased.  Until  the 
name  was  suggested  by  the  district  attorney, 


b«  gave  a  dlfTerent  name;  the  witness  hiia- 
self  admitting  that  bis  memory  and  recol- 
lection of  Mexican  names  was  very  indefinite 
and  imcertaln. 

One  of  the  grounds  of  the  motion  tor  aew 
trial  is  the  newly  discovered  testimony  of 
the  witness  Francisco  Galvan,  who  states 
In  his  afildavit  that  he  lives  in  Karnes  coun- 
ty, and  was  at  the  dance,  and  was  present 
and  wltnessied  the  shooting  of  the  deceased, 
Garza;  that  be  was  on  horseback,  a  short 
distance  from  the  place  where  the  people 
were  dancbig,  when  he  heard  a  fuss  or  diffi- 
culty, and  rode  up  to  where  they  were,  arid 
about  the  time  he  got  to  where  the  parties 
were  fighting,  or  fussing,  he  saw  Pedro 
Gonzales,  whom  he  knew  well,  and  bad 
known  since  he  was  a  boy,  shoot  deceased, 
Qarza,  with  a  pistol;  and  tbat  Gonzales  then 
ran  off,  and,  as  he  went,  shot  twice  more; 
that  be  has  never  seen  Pedro  Gonzales  since 
that  time;  that  appellant  did  not  sEoot 
Garza,  and  was  not  there  at  the  time  he  was 
killed,  but  that  Gonzales  fired  the  shot  or 
sbotA  that  killed  Garza.  We  believe  a  new 
trial  should  have  been  granted  on  account  of 
this  newly  discovered  testimony.  The  brother- 
in-law  of  Gonzales,  as  well  aa  the  father  of 
the  brother-in-law,  testified  on  the  trial  that 
Gonzales  was  living  in  the  neighborhood, 
and  at  the  brother-in-law's  residence,  until 
the  night  of  the  homicide;  tbat  he  was  pick- 
ing cotton  for  his  brother-in-law,  who  paid 
him  In  full  on  Saturday  evening  preceding 
the  dance  tbat  night;  that  Gonzales  went 
to  the  dance,  and  disappeared  that  night,  and 
has  never  been  seen  in  that  country  since. 
Of  all  the  attendants  at  the  party,  only  one 
witness  was  placed  upon  the  stand  by  the 
state  to  prove  appellant's  connection  with 
the  homicide;  and  this  witness  admitted  his 
enmity  to  appellant  and  the  further  fact  that 
he  had  prosecuted  appellant  for  cursing  snd 
abusing  him,  of  which  appellant  had  been 
acquitted.  Two  or  more  witnesses  testify 
that  at  the  time  of  the  shooting  appellant 
was  in  a  drunken  stupor,  and  asleep  some  dis- 
tance from  the  scene  of  the  homicide  at  the 
time  the  pistol  shots  were  fired.  Appellant 
was  carried  home  tbat  night  from  the  ground 
in  this  drunken  condition.  Another  witness. 
In  bis  testimony,  describes  the  party  who  did 
the  shooting  as  being  a  man  small  of  stature, 
about  20  or  21  years  of  age,  but  Ad  not 
Identify  him  aa  Pedro  Gonzales.  In  fact 
he  only  Identified  btm  at  the  time  he  ran 
away  from  the  scene  of  the  tragedy,  he  behig 
behind  the  house  from  him  at  the  time  the 
shots  were  fired,  and  was  unable  on  acconot 
of  the  darkness  and  distance  to  state  who  It 
was  he  saw.  We  believe,  under  the  facts  of 
this  case,  that  a  new  trial  should  have  been 
granted  for  this  newly  discovered  testimony. 

The  Judgment  Is  reversed  and  the  cause  le- 
manded. 
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NEWMAN  et  al.  t.  STATE. 
(Court  of  Orlminal  Appeals  of  Teins.    Jnne  24, 

1902.) 

HOHICIDB  —  SBLP-DEPENSB  —  HVIDBNCB  —  IS- 

SUBS   FOR  JURY— FAILURE  TO  SUBMIT. 

1.  A  homicide  was  sliowa  to  have  been  the 
result  of  a  rivalry  for  the  affections  of  tho 
same  woman.  Defendant  was  to  take  the  wo- 
man to  a  party,  but  this  engagement  was  brolt- 
en  off  by  deceaaed  and  hia  brother,  and  de- 
ceased took  her  instead.  The  next  day  defend- 
ant went  to  deceased  to  hare  an  explanation 
abont  the  woman,  and  certain  derogatory  state- 
ments he  had  made  to  her,  and  claimed  that 
he  shot  deceased  in  self-defense.  HMf  that 
evidence  by  the  state  that  deceased  did  not 
make  this  engagement  himself,  but  that  It  was 
made  for  him,  should  not  hare  been  admitted, 
at  it  tended  to  place  him  in  the  attitnde  of  an 
iDDOcent  party. 

2.  Having  adndtted  this  testimony,  it  was  er- 
ror to  exclude  evidence  oIFered  by  defendant 
that  deceased  had  made  derogatory  statements 
to  the  woman  concerning  defendant,  which 
caased  her  to  break  off  her  engagement  to 
marry  him. 

3.  Where,  on  a  prosecution  for  homicide,  it 
was  the  theory  of  the  state  that  defendant  had 
altered  into  an  agreement  with  another  to 
provoke  a  quarrel  with  deceased  and  kill  or 
chastise  him,  and  there  is  evidence  from  which 
the  jury  might  find  that  no  enA  agreement  was 
made,  or,  if  made,  that  defendant  abandoned  it, 
and  did  not  engage  in  the  quarrel  until  de- 
ceased commenced  shooting  at  defendant,  and 
then  shot  back  only  in  self-defense,  snch  is- 
snes  should  be  submitted  to  the  jury. 

4.  Where  there  was  eridence  from  which  the 
jury  mii;ht  have  found  that  defendant  ad- 
dressed deceased  for  the  purpose  of  asking  an 
explanation  of  derogatory  statements  made  by 
liim  to  the  woman  to  whom  defendant  was 
engaged  to  t>e  married,  and  which  resulted  in 
breaking  off  the  engagement,  with  no  intent  of 
provoking  a  quarrel,  and  that  deceased  used 
insulting  language,  and  commenced  shooting  at 
defendant,  and  forced  the  fiirhting  until  'lefend- 
ant  killed  deceased  in  self-defense,  such  Issiw 
should  be  submitted  to  the  Jury. 

Appeal  from  district  court,  Freestone  coun- 
ty;  L.  B.  Cobb,  Judge. 

W.  B.  Newman  and  Jim  Hagler  were  con- 
Tlcted  of  manslaughter,  and  appeal.  Be- 
yersed. 

W.  B.  Moses,  Gibson  &  Callaway,  and 
Slmklns  &  Mays,  for  appellant  Robt  A 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  trial  resulted  In 
the  acquittal  of  Jack  Newman  and  convic- 
tlon  of  W.  B.  Newman  and  Hagler  for  man- 
slaughter. This  difficulty  seems  to  have 
grown  out  of  the  relations  between  W. 
B.  Newman  and  deceased,  £d  Hardwlck, 
brought  about  by  a  rivalry  for  the  affections 
of  Mrs.  White.  W.  B.  Newman  was  engaged 
to  marry  Mrs.  White.  The  record  shows 
this  strained  relation  had  existed  for  some 
time  prior  to  the  tragedy,  and  threats  were 
proved  by  each  against  the  other.  On  the 
evening  before  the  homicide  there  was  a  imr- 
ty  at  Hardwick's,  and  W.  B.  Newman  had 
an  engagement  with  Mrs.  White  to  escort 
ber  to  the  party,  which  wai%  interfered  with 
and  broken  off  by  deceased  and  his  brother, 
and  an  engagement  made  between  deceased 


and  Mrs.  White,  by  which  Newman  was  set 
aside,  and  deceaaed  escorted  Mrs.  White  to 
the  party.  Threats  were  shown  by  W.  B. 
Newman  and  Hagler  with  reference  to  de- 
ceased on  account  of  this  matter.  These 
were  denied  by  Newman  and  Hagler.  There 
was  considerable  testimony  pro  and  con  hi 
relation  to  this  matter.  The  state  proved  by 
witness  Green  Hardwick,  brother  of  deceas- 
ed, that  deceased,  who  went  with  Mrs.  White 
to  the  party  altove  mentioned  the  night  pre- 
ceding the  shooting,  desired  to  escort  another 
lady,  who  either  would  not  or  could  not  go 
with  him,  wherefore  deceased  late  in  the 
evening  betom  the  party  that  night  offered 
the  use  of  his  buggy  and  horse  to  Jim  Hard- 
wick, stating  that  he  would  not  attend  the 
party;  that  Jim  Hardwick  then  suggested 
that  deceased  take  the  "widow"  (meaning 
Mrs.  White),  and  deceased  agreed  to  do  so 
If  witness  could  make  the  engagement  for 
blm,  deceased  not  having  the  time  to  make 
the  engagement  himself.  Witness  did  make 
the  engagement  £!zc4>ti(Mi  was  reserved  to 
this  evidence  mainly  because  it  tended  to 
place  deceased  In  the  attitude  of  being  an  In- 
nocent party  In  the  matter.  The  objection 
was  overruled,  and  the  testimony  introduced. 
Defendant  then  offered  to  prove  by  Will 
Hamlll  that,  at  a  party  at  the  residence  of 
defendant  Hagler  about  tea  days  or  two 
weeks  prior  to  the  party  before  mentioned, 
he  heard  deceased  talkhig  to  Mrs.  White  with 
reference  to  defendant  W.  B.  Newman,  and 
heard  him  tell  Mrs.  White  that  Newman  was 
very  filthy  and  indecent,  and  that  on  the  way 
to  the  party  that  night  defendant  Newman 
spat  all  over  the  buggy  lines  and  horse,  and 
was  most  disgustingly  filthy  in  his  habits. 
This  was  offered  to  show  that  deceased's 
conduct  was  such  as  to  warrant  defendant 
Newman  in  seeking  an  explanation  of  de- 
ceased of  his  language  and  conduct,  as  It 
was  through  the  slanderous  statements  of  de- 
ceased to  Mrs.  White,  who  was  affianced  to 
defendant  W.  B.  Newman,  that  the  engage- 
ment was  broken  between  them.  In  this 
connection  It  was  further  shown  that,  with 
reference  to  the  engagement  between  New- 
man and  MI'S-  White  and  deceased  and  Mrs. 
White  to  attend  the  party  the  night  preced- 
ing the  difficulty,  deceased  and  Newman  met 
on  theta-  way  to  the  residence  of  Mrs.  White, 
and  a  conversation  occurred  between  them  in 
regard  to  their  relations  to  Mrs,  White,  and 
their  respective  engagements  with  her  for  the 
evening.  It  was  further  shown  in  this  con- 
nection that  Newman  proposed  that  as  they 
both  had  engagements  with  her,  and  there 
was  some  complication  about  the  matter, 
both  break  the  engagements  and  leave  Mrs. 
White  without  an  engagemmt  This,  deceas- 
ed declined,  whereupon  both  of  .the  parties 
resorted  to  the  residence  of  the  brother-in- 
law  of  Mrs.  White,  where  she  resided,  and 
appealed  to  the  brother-in-law  to  settie  the 
matter  with  Mrs.  White  between  deceased 
and  Newman.    Mrs.  White  stated,  ahe  would 

^oogre 


08  BOUTHWBSTBBN  BKPOBTBB. 


(Tex. 


have  nothlnt;  more  to  do  with  Newman, 
brealdng  the  engagement  with  him,  and  ac- 
companied deceased.  It  la  further  shown  by 
the  testimony  that  her  engagement  to  marry 
Newman  was  broken  by  her  on  account  of 
the  statements  of  deceased  to  her  with  ref- 
erence to  W.  B.  Newman.  We  are  of  opin- 
ion, under  this  peculiar  state  of  the  record, 
that  the  court  should  not  have  admitted  the 
testimony  of  Green  Hardwlck,  excepted  to; 
and,  having  admitted  It,  the  testimony  offer- 
ed through  the  witness  Hamlll  by  defendant 
Bbould  have  been  received.  While  the  bill  Is 
deficient  In  falling  to  state  that  these  facts 
were  known  to  appellant,  we  mention  the 
matter  so  it  may  not  arise  npon  another  trial. 
There  are  some  exceptions  reserved  to  the 
charge,  and  the  failure  of  the  court  to  charge 
on  certain  phases  of  the  testimony.  As  be- 
fore stated,  there  had  been  111  wHI  between 
the  parties,  and  threats  had  been  proved  pro 
and  con  by  one  against  the  other.  These 
had  been  strenuously  denied  by  defendants. 
The  theory  of  the  stJte  was  that  Hagler  and 
W.  B.  Newman  had  threatened  the  night 
before  to  kill  deceased,  and  that  It  was  in 
pursuance  of  these  threats  that  the  killing 
occurred  the  next  day,  and  the  meeting  at  the 
place  of  the  tragedy  afforded  W.  B.  Newman 
the  excuse  to  bring  on  the  dlfScuIty  which 
resulted  in  the  killing  of  deceased.  The  facts 
In  this  connection  further  show  that  a  bridge 
was  being  built  across  the  creek  on  the  prem- 
ises of  W.  B.  Newman;  that  It  was  not  a 
public  road,  as  contemplated  by  the  statute, 
but  an  accommodation  or  neighborhood  road, 
and  appellant  Newman  had  loaned  his  teams 
for  the  purpose  of  assisting  in  the  construc- 
tion of  the  bridge;  that  W.  B.  Newman  and 
Hagler  and  quite  a  lot  of  others  were  at  the 
bridge,  engaged  In  and  about  the  construc- 
tion of  it,  when  the  three  Hardwlck  broth- 
ers (deceased  being  one  of  them)  approached; 
that  deceased  came  In  a  buggy,  and  the  oth- 
others  on  horseback.  Deceased  hitched  his 
horse,  and  was  approaching  the  bridge  where 
Newman  and  Hagler  and  the  others  were. 
W.  B.  Newman  got  up  from  where  be  was 
sitting,  near  the  bridge,  and  went  out,  meet- 
ing deceased,  for  the  purpose,  as  he  stated, 
of  having  an  explanation  from  him  in  retard 
to  Mrs.  White,  and  the  reports  and  state- 
ments he  had  made  to  her.  As  deceased  and 
defendant  Newman  met,  defendant  Newman 
said,  "Good  morning,  young  man.  How  do 
you  feel  this  morning?"  Deceased  straight- 
ened up,  pushed  bis  bat  on  the  back  of  his 
head  in  a  defiant  manner,  and  replied,  "I 
feel  all  right  by  God!"  Appellant  Newman 
testified  in  this  connection  to  the  effect:  "I 
saw  then  he  was  mad,  and  I  retorted,  'Bd, 
you  acted  a  rascal  with  me  last  night;'  and 
he  said,  'No^  by  God!  not  half  as  bad  as 
you  did;*  and  as  he  said  this  he  went  after 
his  gun.  When  he  got  his  gun  about  half- 
way oat,  I  then  saw  what  was  up,  and  said, 
'If  that  is  your  game,  go  at  it' "  The  parties 
w«r«  then  about  10  feet  apart     Appellant 


states  that  deceased  shot  flrst  and  missed, 
but  hit  appellant  Newman's  horse,  which  bad 
been  ridden  there  by  his  little  son.  Appel- 
lant then  fired  Immediately,  striking  deceased 
In  the  head,  which  staggered  Um  back.  De- 
ceased then  retreated  four  or  five  steps,  turn- 
ed and  fired  two  or  three  Aota,  and  then  ran 
off  into  a  dugout  Newman  did  not  flte  st 
deceased  wlille  he  was  retreating  the  first 
time,  and  did  not  fire  at  him  again  until  be 
stopped  and  commenced  shooting  the  second 
time.  At  this  Juncture  Newman  says  he 
heard  his  son  Jack  say:  "Look  out  papa,— 
you  and  Jimt  There  comes  Green  with  a 
shotgun,"— alluding  to  Green  Hardwlck. 
"Green  Hardwlck  came  down  within  about 
fif teoi  steps  of-  us,  and  shot  at  us  twice.  I 
then  shot  at  him,  and  he  ran  back  towards 
the  house.  Green  Hardwlck  wounded  my 
Uttie  son,  Bldrldge,  and  also  Jim  Hagler. 
When  I  found  my  child  was  shot  I  went  to 
him,  and  did  not  shoot  again.  I  do  not 
know  how  many  shots  Jim  Hagler  and  my 
son  Jack  shot  I  was  firing  a  88-callber  pis- 
tol, with  short  cartridges.  Jim  Hagler  and 
Jack  Newman  were  shooting  41-callber  pis- 
tols." The  testimony  shows  that  deceased 
was  killed  with  a  41-caUber  ball.  Thoe  la 
other  testimony  in  the  record  to  the  effect 
that  when  deceased  retreated  after  the  first 
firing,  he  turned  and  began  shoottog  at  Jim 
Hagler;  that  up  to  this  time  Jim  Hagler 
had  been  toklng  no  part  in  the  dUBcnlty, 
but  when  deceased  began  firing  at  him  be 
returned  the  fire.  The  testimcny  furtha 
shows  that  Jack  Newman,  who  was  acquit- 
ted, fired  some  shots  at  Green  Hardwlck, 
who  had  been  firing  with  a  shotgun.  Tills 
raises  two  issues,  which,  in  onr  Judgment 
should  have  been  clearly  submitted  to  tbe 
jury,  BO  far  as  the  testimony  relates  to  Jim 
Hagler.  If  there  had  been  an  agreement 
between  Hagler  and  W.  B.  Newman  to  pro- 
voke a  difficulty  with  deceased  when  they 
should  meet  him,  and  that  with  the  pnrpose 
and  Intent  of  kilUng  him,  they  would  have 
been  guilty  of  murder:  bat  this  was  settled 
adversely  to  the  stote  by  the  verdict  of  the 
Jury,  because  they  were  convicted  only  of 
manslaughter.  If  they  had  an  agreement  to 
provoke  a  difficulty  with  deceased  for  the  pur- 
pose of  Inflicting  chastisement  short  of  seri- 
ous bodily  harm  or  death,  then.  If  the  killing 
occurred  in  self-defense,  under  this  theory 
they  would  be  guilty  of  manslaughter.  If 
Hagler,  although  he  may  have  agreed  with 
Newman  to  assist  him  to  chastistog  deceased 
for  his  previous  craiduct  abandoned  the 
agreement  and  did  not  engage  to  It  until  de- 
ceased began  firing  upon  him,  he  would  be 
entitled  to  an  acqulttol  on  the  ground  of  self- 
defense.  Or  If,  as  contended  by  him,  there 
was  no  agreement  between  him  and  Newman 
to  do  deceased  any  Injury,  and  deceased  be- 
gan firing  npon  Iilm,  he  would  be  entitied  to 
an  acqulttol  on  the  gronnd  of  self-defense 
from  that  theory  of  the  evidence.  Tbttt  it- 
sues  were  not  submitted  to  jthe  Joik 
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There  is  anotber  tbeory  under  the  testl- 
mony  -which  should  hare  been  submitted  to 
the  jury  with  reference  to  the  defendant 
Newman.  He  had  the  unquestioned  right  to 
call  upon  deceased  for  an  explanation  of  hla 
conduct,  under  Shannon's  Case,  35  Xex.  Cr. 
R.  2,  28  S.  W.  687,  60  Am.  St.  Eep.  17.  The 
doctrine  Is  there  laid  down,  and  has  been 
subsequently  approved  by  the  decisions  of 
this  court,  that:  "▲  party  may  speak  In  a 
quiet  and  peaceable  manner  to  another  about 
derogatory  statements  made  and  circulated 
by  such  other  person  against  him,  without 
intending  or  even  desiring  to  provoke  a  diffi- 
culty; and,  knowing  or  believing  such  other 
person  is  armed,  he  may  also  arm  himself, 
where  his  Intention  Is  not  to  provoke  a  dlffl- 
cnlty  or  produce  an  occasion  for  Injuring 
the  other,  but  to  protect  himself,  If  neces- 
sary. In  self-defense.  And  If,  under  such  clr- 
cnmstances,  his  adversary  not  only  persists 
in  bis  insulting  and  derogatory  charges,  but 
makes  a  violent  assault  upon  him.  In  which 
he  kills  bis  assailant,  he  cannot  be  held 
guilty  of  any  crime."  If  W.  B.  Newman  ap- 
proached deceased  for  the  jrarpose  of  having 
a  peaceable  talk  with  him,  and  an  explana- 
tion of  the  insulting  and  derogatory  remarks 
made  to  Mrs.  White  about  him,  and  which 
led  to  the  breaking  of  their  engagement,  and 
deceased  forced  the  issue  to  mortal  combat 
by  Us  insulting  conduct  and  use  of  his  pis- 
tol, then  Newman  would  liave  the  right  to 
defend  himself;  and  under  such  circumstan- 
ces the  killing  would  be  justifiable  and  in 
Klf-defense.  These  matters  were  not  pre- 
sented by  the  charge  of  the  court,  but  they 
should  have  been  clearly  and  unequivocally 
charged.  The  court's  charge  throughout  em- 
phasized rather  strongly  the  question  of  pro- 
voking the  difficulty  by  Newman  and  Hagler. 

There  are  some  questions  in  the  motion  for 
new  trial  that  would  also  require  a  reversal, 
—mainly  newly  discovered  testimony.  But 
Rs  these  witnesses  will  likely  be  present  iip- 
on  another  trial,  we  will  not  discuss  the  mat- 
ter. 

For  the  errors  discussed,  the  judgment  la 
reversed  and  the  cause  remanded. 


MOORE  V.  STATB. 

(Coart  of  Criminal  Appeals  of  Texas.     June 

24,  1902.) 

BBIBEKT— lUJiOAL   AKREST— BUTINO   ESCAPB 
— INDICTMfiNT. 

LAn  indictment  for  attempting  to  bribe  an 
offlcer,  diarging  that  "M.  did  then  and  there 
o^awfnlly,  wiUfnlly.  and  oormptly  oifer  to 
bribe  J.,  who  was  then  and  there  the  legally 
qnalified  deputy  sheriff  of  H.  county,  Texas, 
to  permit  said  M.,  a  prisouer  then  iu  the  law- 
ful cQstody  of  said  J.  as  deputy  sheriff  afore- 
>ud,  to  escape,  in  this:  the  said  J.,  as  dep- 
ntr  sheriff  aforesaid,  did  then  and  there  hare 
toe  lawful  custody  of  said  M.,  a  prisoner,  and 
the  said  M.  did  then  and  there  unlawfully,  will- 
tnlly,  and  corruptly  offer  to  give  to  said  J.  the 
•am  «(  $50  In  money  to  permit  said  M.,  pris- 


oner as  aforesaid,  to  escape  from  said  lawful 
custody,"  was  sufficient. 

2.  Pen.  Code,  art.  139,  prescribes  a  penalty 
for  any  person  who  shall  bribe  or  offer  to  bribe 
any  peace  offlcer  to  permit  any  prisoner  in  his 
custody  to  escai>e.  Article  144  defines  a 
"bribe"  as  any  gift,  money,  etc.,  or  promise 
thereof,  bestowed  for  the  purpose  of  Influen- 
cing an  offlcer  in  the  performance  of  any  pub- 
lic or  official  duty.  Held,  that  defendant  could 
not  be  convicted  for  offering  money  to  an  offl- 
cer who  illegally  held  him  under  arrest. 

Appeal  from  district  court;  Hays  county; 
L.  W.  Moore,  Judge. 

Columbus  Moore  waa  convicted  of  attempt- 
ing to  bribe  an  officer,  and  appeals.  Re- 
versed. 

WiU  G.  Barber  and  Ed  R.  Kone,  for  appel- 
lant Eobt  A.  John,  AMt  Atty.  Oen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted  of 
attempting  to  bribe  an  offlcer,  and  given  two 
years  hi  the  penitentiary. 

The  charging  part  of  the  indictment  Is  as 
follows:  That  defendant  Columbus  Moore, . 
"did  then  and  there  unlawfully,  willfully,  and 
corruptly  offer  to  bribe  Tom  Jackman,  who 
was  then  and  there  the  legally  quaUfied  dep- 
uty sheriff  of  Hays  county,  Texas,  to  permit 
said  Columbus  Moore,  a  prisoner  then  in  the 
lawful  custody  of  said  Tom  Jackman  as  dep- 
uty sheriff  aforesaid,  to  escape,  in  this:  the 
said  Tom  Jackman,  as  deputy  sheriff  afore- 
said, did  then  and  there  have  in  lawful  cus- 
tody said  Columbus  Moore,  a  prisoner,  and 
the  said  Columbus  Moore  did  then  and  there 
unlawfully,  wUlfully,  and  corruptly  offer  to 
give  to  said  Tom  Jackman  the  sum  of  fifty 
dollars  in  money  to  permit  said  Columbus 
Moore,  prisoner  as  aforesaid,  to  escape  from 
said  lawful  custody,"  etc.  The  indictment  is 
sufficient  White's  Ann.  Pen.  Code,  f  215; 
Willson,  Cr.  Forms,  i  63. 

The  facta  upon  which  this  prosecution  is 
based  are  very  tersely  stated  in  the  able  brief 
of  appellant's  counsel  as  follows:  "R.  S. 
Kone  in  November,  1901,  was  in  the  livery 
business  in  Ban  Marcos.  Across  the  street  he 
had  rented  a  shop,  in  which  be  kept  stored 
harness  and  vehicles.  The  upper  portion  of 
this  shop  was  used  by  Vanghan,  at  whose 
shop,  adjoining,  defendant  and  his  son  George 
worked.  Vaughan  bad  the  key  to  Kone's 
building,  and  gave  it  to  George  one  evening 
to  return  to  Kone,  which  George  failed  to  do. 
The  next  morning  a  set  of  harness  was  gone 
from  the  building,  worth  $22.  Kone  tele- 
phoned to  the  sheriff's  office,  and  Tom  Jack- 
man,  a  deputy  sheriff,  came  to  the  stable, 
and  Kone  told  Jackman  about  the  harness 
being  gone  and  about  the  key.  Jackman 
went  to  defendant's  house,  then  to  Vaughan's 
shop,  where  he  got  defendant  and  George, 
taking  them  to  Kone's  stable.  He  then  went 
with  George  to  defendant's  house,  secured  the 
harness,  and  returned  to  the  stable,  where 
defendant  had  remained  with  Kone.  No  com- 
plaint had  been' filed  and  no  warrant  issued 
for  eithsr  defendant  or  hla  son.    Kone  i}^ 
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not  tell  Jackman  at  any  time  tliat  either  de- 
fendant or  the  boy  had  burglarized  the  shop, 
«r  that  he  suspected  them  of  doing  so,  nor 
that  defendant  would  escape  or  get  away  If 
not  arrested  at  once,  and  defendant  was  not 
trying  to  escape.  Kone  did  not  even  tell 
Jacliman  that  be  thought  defendant  would 
escape  or  get  away  If  not  arrested  at  once. 
Jackman  stated  that  be  frequently  arrested 
persons  without  any  warrant,  because  It  was 
more  convenient;  that  he  had  no  warrant  for 
defendant;  and  that  the  Justice  of  the  peace 
then  lived  in  San  Marcos,  and  was  at  home. 
At  the  time  of  the  alleged  offer  to  bribe, 
Jackman  had  defendant  under  arrest  upon  the 
accusation  of  theft  of  the  harness,  but  later 
made  complaint  charging  him  with  burglary 
in  connection  therewith.  Upon  cross-exam- 
ination the  state's  witness  Kone  gives  the 
facts  covering  the  alleged  offer  to  bribe  Jack- 
man  as  follows:  'It  is  a  fact  that,  before 
defendant  made  the  statement  as  to  the  $50, 
he  had  begged  not  to  be  sent  to  Jail.  He  then 
«aid  that  he  himself  could  stand  It,  but  that 
be  hated  for  the  boy  to  go  to  Jail,  and  asked 
for  him  to  be  released.  Jackman  declined  to 
4o  this,  and  defendant  then  asked  If  he  could 
not  give  bond  Instead  of  going  to  JalL  Jack- 
man  said  that  be  did  not  have  time  then, 
but  that  be  would  see  about  it  after  he  had 
given  the  prisoners  their  dinner.  Defendant 
then  asked  that  he  and  his  boy  be  allowed  to 
remain  In  my  charge  at  the  stable  until  Jack- 
man  could  go  with  him  to  arrange  abont  the 
bond,  bat  Jackman  did  not  agree  to  this. 
Defendant  then  proposed  to  pay  me  for  the 
faarness,  but  I  said  to  him  that  Jackman  had 
«ntlre  charge  of  the  matter.  It  was  then  the 
defendant  said  to  Jackman  that  -  he  would 
give  him  $50  if  Jackman  would  agree  to  let 
blm  go  and  say  nothing  about  the  matter. 
It  is  true  that  defendant  did  not  propose  to 
£ive  the  $60  simply  to  be  allowed  to  go,  nor 
did  he  propose  to  give  the  $50  simply  If  Jack- 
man  would  agree  to  say  nothing  about 'the 
matter.  The  statement  was  that  defendant 
would  pay  the  $50  if  Jackman  would  agree  to 
do  both.'  Jackman  testified  substantially  as 
did  Kone." 

It  will  be  seen  from  an  Inspection  of  the 
foregoing  facts  that  appellant  was  not,  in 
«ontemplation  of  law,  under  legal  arrest  at 
the  time  the  offer  to  bribe  the  oflScer  was 
made.  This  prosecution  la  based  upon  ar- 
ticle 138,  White's  Ann.  Pen.  Code,  which  pro- 
vides, "If  any  person  shall  bribe,  or  offer 
to  bribe  any  sheriff  or  other  peace  officer  to 
permit  any  prisoner  In  his  custody  to  escape, 
be  shall  be  punished  by  imprisonment  in  the 
penitentiary  for  a  term  not  less  than  two 
nor  more  than  five  years."  Article  144, 
White's  Ann.  Pen.  Code,  reads,  "By  a  'bribtf 
as  used  throughout  this  Code,  is  meant  any 
gift  emolument,  money,  or  thing  of  value, 
testimonial,  privilege,  appointment  or  personal 
Advantage,  or  the  promise  of  either  bestowed 
or  promised  for  the  purpose  of  influencing  an 
4Mcer  or  other  person,  such  as  are  named  in 


this  chapter.  In  the  performance  of  any  dnty, 
public  or  official,  or  as  an  Inducement  to  ttjot 
the  person  offering  the  same,  or  some  other 
person."  Construing  these  two  articles  to- 
gether, it  is  made  to  appear  that  in  order  to 
bribe  an  officer,  as  contemplated  by  article 
138,  he  must  be  in  the  discharge  of  a  legal 
and  official  duty,  and  the  custody  of  appel- 
lant, therefore,  must  have  been  a  legal  cus- 
tody; otherwise  It  is  not  an  official  act  in 
arresting  appellant.  The  cases  of  Florex  t. 
State,  11  Tex.  App.  102,  and  Moseley  v.  SUte, 
25  Tex.  App.  615,  8  S.  W.  662,  seem  to  sup- 
port, upon  a  casual  reading,  the  states  con- 
tention. But  a  closer  scrutiny  thraeof  will 
make  manifest  the  fact  that  neither  of  said 
cases  is  In  point  The  Florez  Case  was  an 
effort  on  the  part  of  appellant  to  bribe  an 
officer  to  release  him  from  Jail,  and  the  evi- 
dence disclosed  that  appellant  was  already 
under  Judgment  of  court;  and  the  question  of 
whether  or  not  the  mittimus  bad  been  Issued 
was  held  to  be  Immaterial.  In  the  Moseley 
Case,  appellant  received  a  bribe  to  release  a 
prisoner  he  had  Illegally  arrested.  The  court 
held  that  appellant  would  be  estopped  from 
setting  up  the  illegality  of  the  arrest  as  a 
defense  to  the  prosecution.  Bat  In  the  case 
at  bar  appellant  has  nothing  to  do  with  the 
Illegality  of  the  arrest  except  that  in  con- 
templation of  law,  he  was  suffering  an  In- 
Jury  to  his  personal  rights  by  reason  thereof. 
He  was  not  a  party  to  it  he  had  not  acquies- 
ced In  It,  and  could  not  be  estopped  from  as- 
serting his  rights  ander  the  conditions  and 
provisions  of  article  138,  White's  Ann.  Pen. 
Code.  The  moral  aspect  of  this  question  ap- 
peals strongly  to  us,  as  suggested  by  appel- 
lant's counsel,  but  we  must  decide  the  case 
according  to  the  statute.  The  statutes  under 
consideration  do  not  make  appellant  guilty, 
under  the  facts  In  this  record,  because  appel- 
lant was  not  legally  arrested.  This  condn- 
sion  is  irresistible  after  a  close  scrutiny  of  Qie 
statutes  above  cited. 

Because  the  evidence  does  not  support  the 
verdict  the  Judgment  Is  reversed  and  the 
cause  remanded. 


MILLER  T.  STATH. 

(Court  of   Criminal  Appeals  of  Texas.    Jnn* 

18,  1902.) 

INFORMATION— VIOLATINO    ELECTION   LAWS- 

AMBNDINO  STATUTE— AUTHORITY 

FOR  BLBCTION. 

1.  An  information  for  keeping  open  a  saioon 
on  an  election  day  is  not  defective  because  al- 
leging simply  that  the  election  was  in  a  ea- 
tarn  numbered  precinct  of  a  certnin  couut;, 
without  stating  what  kind  of  a  precinct  it  was. 

2.  Act  May  12,  1880,  attempting  to  amend 
Act  Feb.  19,  1889,  S  1,  defining  the  limits  of  a 
city,  is  void;  reference  in  the  calls  to  "saiii" 
line  showing  the  omission  of  calls,  and  ttit 
calls  as  given  embracing  no  territory. 

3.  Where  statutes  autnorize  a  city  to  lery  a 
tax  by  virtue  of  an  election  to  be  had  under 
an  ordinance  passed  for  that  purpose,  au  elec- 
tion had  under  a  mere  resolution  ia  void. 
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Appeal  from  McLauum  county  court;  O. 
B.  Gerald,  Judge. 

Jim  Miller  was  convicted  of  keeping  open 
a  saloon  on  an  election  day,  and  appeals.  Be- 
versed. 

Henry  &  Strlbllog  and  Clark  &  Bollnger, 
for  appellant  V.  L.  Brooka,  Allan  D.  San- 
ford,  and  Robt  A.  John,  Aast  Atty.  Oen.,  for 
tbe  State. 

HEXDEHSON,  J.  AppeUant  was  convicted 
of  keeping  open  bis  place  of  business  (a  sa- 
loon) In  the  city  of  Waco  on  an  election  day, 
and  bis  punishment  assessed  at  a  fine  of  $100; 
bence  this  appeal. 

AppeUant  excepted  to  tbe  comidalnt  and  In- 
formation on  tbe  ground  tbat  tbe  same  alleged 
that  the  election  was  for  tbe  purpose  of  de- 
termining whether  or  not  the  city  of  Waco 
should  issue  certain  bonds  for  school  pur> 
poses,  whereas  the  law  only  authorized  an 
election  for  public  school  purposes.  He  also 
excepted  to  tbe  complaint  and  Information 
because  tbey  failed  to  set  forth  what  kind  of 
precinct  It  was  in  which  tbe  election  iras 
beld,— whether  it  was  a  Justice's  precinct,  elec- 
tion precinct,  or  commissioners'  precinct;  tbe 
allegation  being  simply  tbat  it  was  in  pre- 
cinct Xo.  1  in  McLennan  county,  Tex.  There 
is  nothing  in  either  of  these  contentions. 

Appellant  further  complains  of  the  action  of 
tbe  court  in  refusing  to  give  certain  special  re- 
quested instructions,  whicli.  In  efCect,  told  tbe 
Jury  that  if  they  believed  from  the  evidence 
tliat  tbe  limits  of  the  city  of  Waco,  as  defined 
by  tbe  act  of  May  12,  1890,  did  not  Include 
a  portion  of  said  city  west  of  the  Brazos  riv- 
er, and  did  not  include  the  place  of  business 
of  tbe  defendant  then  tbe  Jury  should  ac- 
quit And  in  this  connection  appellant  fur- 
ther contoids  that  tbe  evidence  shows  tbe 
alleged  violation  of  law  did  not  occur  within 
the  limits  of  tbe  city  of  Waco;  the  claim  be- 
ing tbat  tbe  amended  act  of  1899  marked  tbe 
boundaries  of  said  city,  and  that  tbe  same 
showed  tbat  tbe  dty  was  exclusively  on  the 
east  bank  of  tbe  Brazos  river,  and  did  not  In- 
clude any  part  of  tbe  dty  as  formerly  situ- 
ated on  the  west  bank,  under  the  act  of  1889, 
and  that  tbe  verdict  of  the  Jury  and  Judgment 
of  tbe  court  could  not  be  sustained,  because 
of  the  Insufficiency  of  tbe  testimony.  The 
amended  act  of  1899  Is  of  section  1  of  tbe 
original  charter  act  of  1889.  We  here  set 
forth  section  1  of  the  original  act  and  also 
of  the  amended  act  bs  follows: 

Act  of  1889: 

"Section  1.  Be  It  enacted  by  tbe  legislature 
of  the  state  of  Texas:  That  all  that  district 
of  country  contained  within  the  following  11m- 
ilB  be  and  tbe  same  Is  hereby  created  into  a 
dty  to  be  known  as  tbe  dty  of  Waco,  to-wit: 
in  McLennan  county;  beginning  at  tbe  in- 
tersection of  tbe  south  bank  of  Waco  creek 
with  the  west  bank  of  the  Brazos  rlvw; 
tbeoce  up  said  Waco  creek  with  Its  south 
bank  to  a  point  ooe  hundred  and  sixty-flve 


feet  north  forty-five  degrees  east  from  the 
east  line  of  River  street  extended;  tbence 
south  forty-five  degrees  east  to  a  point  south 
line  of  the  S.  A  Owen's  tract  of  land  now 
owned  by  James  I.  Moore  and  the  north  line 
of  the  Mary  A.  Blocker  tract;  thence  south 
forty-five  degrees  west  with  tbe  said  Blocker 
north  line  to  a  point  one  hundred  and  sixty- 
five  feet  north  forty-five  degrees  east  from 
tbe  east  line  of  Second  street  extended; 
tbence  south  forty-five  degrees  east  to  a  point 
north  forty-five  degrees  east  from  the  south- 
east coiner  of  tbe  Oakwood  Cemetery  tract; 
thence  south  forty-five  degrees  west  to  a 
point  fifty  feet  south  forty-five  degrees  west 
from  tbe  southwest  comer  of  said  Oakwood 
Cemetery  tract;  thence  north  forty-flve  de- 
grees west  along  the  west  line  of  a  reserva- 
tion made  by  Mary  A.  Blocker  in  her  deed  to 
the  Mechanical,  Agricultural  and  Industrial 
Association  of  1874,— said  deed  recorded  In 
Book  T,  page  574,  deed  records  of  McLen- 
nan county,— to  the  south  Une  of  R.  S.  Blount 
rdocatlon  survey  In  south  line  of  Bagby's 
addition  whicb  Is  also  the  north  line  of  J.  M. 
Thompson;  thence  along  the  south  line  of 
R.  S.  Blount  survey  south  forty-five  degrees 
west  to  a  point  In  the  west  line  of  the  old 
dty  limits ;  thence  north  forty-five  degrees 
west  to  a  point  one  hundred  and  sixty-five 
feet  south  forty-five  degrees  east  from  tbe 
south  Une  of  Speight  street;  thence  south 
forty-five  degrees  west  one  hundred  and  six- 
ty-five feet  south  forty-five  degrees  east  from 
south  line  of  Speight  street  to  a  point  one 
hundred  and  sixty-five  feet  south  forty-flve 
degrees  west  from  west  line  of  Twenty-Sec- 
ond street  extended  as  shown  in  tbe  Linken- 
boger  addition;  tbence  north  forty-flve  de- 
grees west  one  hundred  and  sixty-five  feet 
south  forty-flve  degrees  west  from  said  west 
line  of  Twenty-Second  street  to  a  point  fa 
south  line  of  the  W.  M.  Bratb  tract;  thence 
north  sixteen  degrees  thirty  minutes  west  to 
south  line  of  the  driving  park  tract  continn- 
ing  same  course  five  hundred  feet  beyond  tbe 
said  driving  park  south  Une  to  stake  for 
northwest  comer  of  this;  tbence  north  sixty 
degrees  east  to  a  point  In  center  of  Wilson 
or  Lindset  HoUow  Branch;  thence  down  said 
branch  to  Brazos  river;  tbence  north  sixty 
degrees  east  across  said  Brazos  river,  to  Its 
east  bank;  tbence  down  said  river  on  Its  east 
bank  one  thousand  feet  to  stake  for  comer; 
tbence  north  dghty-seven  degrees  thirty  mln- 
ntes  east  to  a  iMint  In  the  east  line  of  the 
Hood  six  hundred  and  forty  acre  tract;  thence 
south  twenty-dgbt  degrees  east  with  the  said 
east  Une  of  the  Hood  six  hundred  and  forty 
acre  tract  to  tbe  south  line  of  tbe  right  of 
way  of  the  Missouri  Padfie  Railroad;  tbence 
south  forty-five  degrees  west  with  said  south 
Une  of  tbe  Missouri  Pacific  Railroad  to  east 
bank  of  tbe  Brazos  river;  thence  down  said 
Brazos  river  on  its  east  bank  to  a  point  oppo- 
site the  beginning;  thence  across  said  river 
to  the  place  of  beginning."  Acts  21st  Leg. 
1889,  p.  146.  Dgitzed  by  Google 
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Act  Of  18BO: 
"An  act  to  amend  an  act  to  be  entitled  An 
act  to  incorporate  the  dty  of  Waco,  and 
to  aeflne  Its  boundaries  and  powers,  ap- 
proved February  l»th,  1890. 
"Section  1.  Be  it  enacted  by  the  legislatnre 
of  the  state  of  Texas:  That  section  1  of  the 
above  recited  act  be,  and  the  same  is  hereby 
amended  so  that  the  same  shall  hereafter  read 
as  follows:  'Section  1.  That  all  that  district 
of  county  contained  within  the  following  lim- 
its be,  and  the  same  is  hereby  created  into  a 
city,  to  be  known  and  styled  as  the  dty  of 
Waco,  to- wit:  In  McLennan  county:  Begin- 
ning at  the  Intersection  of  the  south  bank  of 
Waco  creek  with  the  west  bank  of  the  BrasEOs 
river;  thence  with  the  said  Hood  east  line 
south  twenty-eight  degrees  east  to  the  north- 
west line  of  Elm  street;  thence  south  seventy- 
four  degrees  east  to  the  west  comer  of  the 
Kasi  Waco  Cemetery;  thence  south  twenty- 
eight  degrees  east  with  east  line  of  said  ceme- 
tery to  the  north  line  of  the  right  of  way  of 
the  St  Louis  Southwestern  Railroad;  thence 
north  flfty-five  degrees  east  with  the  north 
line  of  said  right  of  way  one  hundred  and 
twenty-flve  feet;  thence  south  twenty-eight 
degrees  east,  crossing  said  St  Louis  South- 
western Railroad  and  the  Missouri,  Kansas 
&  Texas  Railroad,  and  along  the  east  line  of 
the  R.  6.  Wright  ten  acre  tract  of  land  to  the 
north  line  of  League  avenue,  as  set  out  in  sub- 
division of  fractions  E  and  F  o£  the  Thomas 
De  La  Vega  eleven  league  granted,  as  record- 
ea  on  page  seventeen,  volume  one  hmidred 
and  eleven  of  McLennan  county  deed  records; 
thence  south  sixty-five  degrees  west  with  the 
north  line  of  Iieague  avenue  to  the  west  line 
of  De  La  Vega  street  of  said  subdivision; 
thence  south  thirty  degrees  east  with  west 
line  of  said  De  La  Vega  street  to  the  north 
line  of  Calhoun  street,  in  Riverside  addition 
at  Waco;  thence  south  forty-five  degrees  west 
with  north  line  of  said  Calhoun  street  to  the 
east  bank  of  the  Brazos  river;  tboice  down 
the  east  bank  of  the  Brazos  river  with  its 
meanders  to  a  point  opposite  south  bank  of 
Waco  creek;  thence  south  forty-flve  degrees 
west  to  the  place  of  beginning.' 

"Sec.  2.  That  this  act  shall  take  effect  from 
and  after  Its  passage,  and  all  laws  in  conflict 
herewith  are  hereby  repealed.  It  being  im- 
portant that  the  city  of  Waco  should  imme- 
diately have  the  benefit  conferred  by  this  act, 
in  order  to  extend  its  authority  over  the  terri- 
tory added  to  its  corporate  limits,  an  emer- 
gency is  created  that  this  act  take  effect  and 
be  in  force  from  and  after  its  passage,  and  it 
is  so  enacted." 
See  Acts  26th  Leg.,  Sp.  Laws,  p.  17& 
It  may  be  conceded,  because  there  is  no 
controversy  as  to  the  evidence  on  this  point 
that  the  city  of  Waco  was  authorized  to  hold 
an  election  to  determine  whether  or  not  it 
would  issue  bonds  for  public  scho<4  purposes. 
And  it  may  also  be  conceded  that  the  saloon 
which  is  alleged  to  have  been  kept  open  on 
said  election  day  (being  the  6th  of  July,  ISOl) 


was  situated  on  the  west  bank  of  the  Brazos 
river,  within  the  city  limits  of  Waco,  as  de- 
fined in  section  1  of  the  act  of  1880;  said 
saloon  being  on  Franklin  street  between 
Fourth  and  Fifth  streets.  It  may  also  be 
conceded  that  the  amended  act  of  1899  (bdng 
an  amendment  of  section  1  of  the  act  of  1888), 
U  it  is  complete  within  Itself,  and  marks  oat 
and  establishes  certain  boundaries,  excluding 
the  locus  in  quo  of  the  alleged  offense,  then 
those  boundaries  constitute  the  city  of  Waco, 
and,  if  said  offense  was  not  committed  with- 
in said  boundaries,  appellant  vras  wrongfnll; 
convicted,  and  the  case  must  be  reversed. 
The  testimony  of  one  witness  shows  that  tbc 
territory  set  out  and  described  in  said  act  of 
1890  does  not  Include  any  territory  in  the  dty 
of  Waco  on  the  west  side  of  the  Brazos  river. 
All  of  the  territory  therein  described  is  on  the 
east  side  of  the  Brazos  river. 

Our  constitution  provides,  "No  law  shall  be 
revived  or  amended  by  reference  to  its  title. 
but  In  such  case  the  act  revived,  or  the  sec- 
tion or  sections  amended  shall  be  re-enacted 
and  published  at  length."  Const  art  3, 1  SC 
And  see  Suth.  St  Const  H  130,  132.  And  It 
has  been  held  that  the  re-enactment  of  a  sec- 
tion, leaving  out  a  clause,  is  a  repeal  of  such 
omitted  dause.  State  ▼.  Andrews,  20  Tex. 
230.  Now,  In  looking  at  the  amended  act  of 
1899,  It  is  apparent  it  was  not  the  Intention 
of  the  legislature  to  destroy  or  take  from  tbe 
dty  of  Waco,  but  to  add  to  the  city  limits. 
This  is  manifested  from  the  first  sectian  of 
the  amendment,  where  it  calls  for  the  begin- 
ning point  thence  to  run  "with  tbe  said  Hood 
east  line,"  evidencing  something  should  bare 
gone  before.  And  again  the  second  section 
shows  by  express  averment  that  the  object  of 
the  enactment  was  "in  order  to  extend  Its  aa- 
thorlty  over  the  territory  added  to  Its  corpo- 
rate limits."  Where  an  act  Is  ambiguous  on 
its  face,  and  requires  interpretation,  we  are 
authorized  to  ascertain  the  intention  of  the 
legislature;  and  there  is  no  question  h»e  that 
the  amendment  is  not  only  ambiguous  and 
confused,  but,  as  we  shall  presently  see.  Is 
without  form  and  meaningless  when  taken  by 
itself.  Both  the  original  section  and  the 
amended  section  are  in  evidence  in  this  case, 
and  by  referring  to  both,  as  we  are  author- 
ized to  do,  we  see  that  Waco,  as  it  wa» 
bounded  by  the  act  of  1889,  vnis  situated  both 
on  the  west  bank  and  on  the  east  bank  of 
the  Brazos  river;  the  greater  portion  of  said 
dty  being  on  the  west  bank.  Looking  at  tlie 
boundaries  in  the  amended  act  we  see  that 
the  beginning  call  for  the  city  Is  on  the  vest 
bank  of  the  river,  "at  the  intersection  of  the 
south  bank  of  Waco  creek  vrith  the  west  banl^ 
of  the  Brazos  river,"  and  the  next  call  is 
"thence  with  the  said  Hood  east  line,  soatb 
twenty-eight  degrees  east  to  the  northwest 
line  of  Elm  street."  Here,  it  we  take  course 
and  distance  call,  we  will  not  cross  tbe  river 
to  the  east  bank  at  all;  but  in  order  to  get 
to  Hood's  east  line,  we  find  In  the  original 
charter  that  It  is  called  for  oo  the  eut  Mt 
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of  the  riyer.  So,  In  order  to  get  to  It.  we 
are  required  not  only  to  disregard  the  call  for 
course  and  distance,  but  cross  the  Bmzos  riv- 
er, and  then  find  some  point  on  Hood's  east 
line  (one  point  wUI  do  as  well  as  another), 
which  we  can  only  do  by  appealing  to  the 
former  charter;  and  then,  if  we  proceed  to 
follow  the  calls  In  the  amendment  to  the  clos- 
ing pclnt  (that  is,  the  beginning  point  on  the 
west  bank  of  the  river),  we  will  Inevitably 
cross  the  line  made  in  going  from  the  begin- 
ning point  on  the  west  bank  of  the  river  to  a 
point  in  the  east  line  of  Hood's  smrvey.  We 
undertake  to  say  that  no  surreyor  can  take 
the  caUa  In  the  amendment  alone,  and  dose 
the  surrey  according  to  any  known  rales;  and 
if  we  appeal  to  the  survey,  as  contained  In 
the  original  charter,  to  find  Hood's  east  line, 
we  will  not  then  be  able  to  make  an  intelli- 
gible survey,  closing  the  lines.  We  only  know 
from  the  calls  In  the  amendment  that  certain 
calls  have  been  omitted  which  were  evidently 
intended  to  be  Included.  What  these  omitted 
calls  were,  if  we  do  not  appeal  to  the  original 
boundaries,  is  a  mere  matter  of  conjecture; 
but  certainly,  taking  the  calls  In  the  amended 
survey,  they  are  without  meaning,  and  do  not 
of  themselves  embrace  any  given  territory. 
We  therefore  feel  constrained  to  reject  the 
amended  act  as  meaningless  and  void,  not 
only  because  It  does  not  embrace  the  territory 
evidently  intended  to  be  embraced  by  the  legis- 
lature, as  indicating  the  limits  of  Waco  as  it 
originally  stood,  with  the  territory  added 
thereto,  but  also  because,  as  construed  by  it>- 
self,  it  does  not  embrace  any  given  territory. 
We  therefore  reject  the  amendment  as  void. 
Augustine  v.  State,  41  Tex.  Cr.  R.  50,  52  S. 
W.  77;  Sotb.  St  Const  {  261,  and  authorities 
cited;  End.  Intact.  St  196;  Billings  v.  Har- 
vey, 6  CaL  381.  It  follows,  therefore,  that  the 
attempted  amendment  does  not  supersede  and 
repeal  section  1  of  the  original  act;  and  the 
offense  having  been  committed  within  the 
iMundariea  of  Waco,  as  originally  defined,  ap- 
pellant was  amenable  to  the  law  which  inhibit- 
ed him  from  opening  his  saloon  on  an  decti<Hi 
day. 

However,  appellant  contends  that  there  was 
no  legal  election  In  the  city  of  Waco  on  the 
day  alleged,  because  he  says  no  ordinance 
authorizing  an  election  for  public  school  pur- 
poses, passed  by  the  city  council,  was  intro- 
duced In  evidence;  that  the  only  semblance 
of  authority  for  said  election  was  a  resolution 
which  was  intrcduced  in  evidence,  over  his  ob- 
jections, read  from  the  minutes  of  said  city 
council.  Said  resolution  reads  as  follows: 
"June  6,  1901.  A  resolution  providing  for  an 
election  to  be  held  in  the  city  of  Waco  on 
July  6,  1901,  to  determine  as  to  the  issuance 
of  $00,000  bonds  for  school  purposes,  was  sub- 
mitted by  Alderman  Hamilton.  A  motion  by 
Alderman  Deaton  that  the  resolution  be  adopt- 
ed was  carried  by  the  following  vote:  Ayes 
—Thompson,  Gillespie,  Hamilton,  Deaton,  and 
Wallace.  Nays—Alexander,  Woodall,  Hoff- 
man, and  Richards."    The  objection  urged  be- 


ing that  said  record  does  not  show  the  orig- 
inal resolution  passed  by  the  city  council  order- 
ing said  election,  or  a  certified  copy  thereof, 
but  constitutes  merely  a  minute  entry  upon 
the  minute  book  of  the  city  council,  which 
was  not  legitimate  evidence,  and  furnished  no 
authority  for  holding  said  election.  The  bill 
of  exceptions  is  a  little  vague,  but  we  take  it 
that  it  sufficiently  presents  the  question  as  tu 
whether  the  city  of  Waco  could  act  in  the 
matter  of  holding  an  election  to  issue  bonds 
for  school  purposes,  by  virtue  of  a  mere  reso- 
lution, which  in  itself  is  Informal,  or  was  it 
required  to  act  under  an  ordinance  regularly 
passed  by  the  mayor  and  board  of  aldermen? 
It  will  be  seen  from  the  charter  of  18S9  that 
the  city  of  Waco  is  constituted  into  a  sep- 
arate school  district  Section  48.  And  it  has 
power  to  levy  a  tax  for  public  school  purposes. 
Sections  23,  26,  and  36  of  charter;  and  also 
articles  486,  4034,  Sayles'  Rev.  Civ.  St  And 
also  see  Acts  27th  L^.  1901,  p.  66.  A  refer- 
ence to  all  these  sections  shows  that  In  the 
levy  of  a  tax  by  virtue  of  an  election,  it  must 
be  done  under  an  ordinance  duly  passed  for 
that  purpose;  and  it  Is  a  general  rule  that 
where  a  mode  Is  prescribed  by  which  the  city 
is  authorized  to  do  a  certain  thing,  that  mode 
must  be  pursued.  2  Dili.  Mun.  Corp.  t  760; 
City  of  Bryan  v.  Page,  51  Tex.  532,  32  Am. 
Rep.  G3T.  In  City  of  Waco  v.  Prather,  36  S. 
W.  858,  almost  this  identical  question  came 
before  the  court  of  civil  appeals  for  the  Third 
supreme  judicial  district  The  question  in 
that  case  was  the  authority  of  the  city  govern- 
ment to  levy  a  tax  for  the  improvements  of  the 
streets;  and,  instead  of  an  ordinance,  a  reso- 
lution of  the  city  council,  as  in  this  case,  was 
offered  in  evidence,  and,  in  addition,  an  ordi- 
nance ratifying  the  tax  was  introduced.  But 
It  was  held  that  this  did  not  authorize  the 
levy.  We  accordingly  hold  that  the  court  act- 
ed improperly  In  admitting  the  said  resolu- 
tion in  evidence.  The  city  of  Waco  in  a  mat- 
ter of  this  sort  could  only  act  by  ordinance; 
and.  In  the  absence  of  an  ordinance  authoriz- 
ing an  election  for  the  purpose  of  levying  a 
tax  and  issuing  bonds  for  public  school  pur- 
poses, there  could  be  no  valid  election.  Rcur 
ter  V.  State  (Tex.  C*.  App.)  67  S.  W.  606. 

The  judgment  is  accordingly  reversed,  and 
the  cause  remanded. 


BOLTON  V.  STATE. 

(Court  of  Oriminal  Appeals  of  Texas.     3nne 

11,  1902.) 

CRIMINAL  I<AW— APPEALS— RBCOONIZANCB- 
SUPFICIBNCY. 
1.  A  recognizance,  in  a  criminal  appeal, 
which  does  not  recite  the  conviction  of  defend- 
ant, the  amount  of  punishmeut  assessed,  or 
require  defendant  to  appear  before  the  court  to 
abide  the  judgment  ou  appeal,  is  insufficient. 

Appeal  from  Guadalupe  county  court;    F. 
C.  Welnert  Judge. 


^  1.  See  Ball,  vol.  S.  Cent.  Dig.  i  Z8S. 
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Harry  Bolton  was  conTlcted  of  crime,  and 
be  appeals.    Appeal  dismissed. 

T.  h.  Johnston,  for  appellant  Bobt.  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Motion  is  made  by  the 
assistant  attorney  general  to  dismiss  the 
appeal  because  tiie  recognizance  is  not  In 
accordance  with  the  terms  of  the  law.  An 
Inspection  of  that  instrument  shows  the  mo- 
tion Is  well  taken.  It  does  not  recite  that 
appellant  was  convicted;  nor  does  It  show 
the  amoimt  of  the  punishment  assessed;  nor 
does  it  require  him  to  appear  before  that 
court  to  abide  the  Judgment  of  the  court  of 
criminal  appeals. 

The  appeal  Is  dismissed. 


KUEHN  T.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Jnne  18, 

1902.) 

BIGAMT  —  INDICTMENT  —  COUNTS     CHARaiNQ 

SEPARATE  OFFENSES— ELECTION 

—SUFFICIENCY. 

1.  An  Indictment  for  bigamy,  charging  in  one 
count  that  accused  unlawfully  married  a  cer- 
tain woman,  he  baring  then  a  lawful  wife,  to 
wit,  L.  O.  K.,  and  cnarc^ng  in  another  count 
that  his  former  wife  was  G.  S.  K.,  was  not 
open  to  the  oMection  that  the  two  counts  char- 
ged distinct  offenses. 

2.  A  refusal  to  require  the  state  to  elect  be- 
tween the  counts  was  not  prejudicial  to  ac- 
cused; evidence  on  the  second  count  alone 
having  been  offered,  and  the  case  having  been 
tried  on  such  count  alone. 

3.  On  a  prosecution  tor  bigamy,  a  variance 
in  the  name  of  accused's  lawful  wife  as  con- 
tained in  the  indictment  and  her  name  as  con- 
tained in  the  marriage  certificate  was  of  no 
avail  to  accused;  it  being  shown  that  there  bad 
been  a  mistalne  in  the  spelling  of  the  name  in 
the  certificate. 

4.  An  indictment  for  bigamy  charged  in  one 
count  that  accused  unlawfully  married  a  cer- 
tain woman,  he  having  then  a  iawfnl  wife,  to 
wit,  C.  8.  K.,  and  a  second  count  charged  that 
bis  former  wife  was  L.  Q.  K.  The  court  re- 
fused to  permit  accused  to  show  that  L.  G.  K. 
had  instituted  a  prosecution  for  bigamy  against 
accused,  alleging  another  person  as  his  lawful 
wife;  and  on  appeal  accused  contended  that,  if 
he  could  have  offered  such  proof,  he  could  have 
defeated  the  prosecution  under  the  second  count. 
Held  that,  as  the  bill  of  exceptions  did  not 
show  whom  accused  would  have  shown  that 
L.  G.  K.  claimed  he  had  married  before  he  mar- 
ried her,  the  contention  was  of  no  merit,  in- 
asmuch as  it  might  hare  been  C.  S.  K.,  which 
would  have  proven  the  first  count. 

6.  Parol  proof  of  the  record  proceeding  in  • 
prosecution  for  crime  Is  inadmissible. 

6.  On  a  prosecution  for  bigamy,  accused  ob- 
jected to  the  testimony  of  the  minister  claim- 
ing to  have  performed  the  bigamous  marriage, 
because  he  failed  to  identify  accused  and  D. 
M.  R.,  whom  he  claimed  to  have  married,  and 
because  the  license  only  authorized  him  to 
marry  D.  R.  Held,  that  the  objection  was  not 
meritorious;  the  identity  being  shown  by  other 
testimony  and  the  middle  name  of  R.  having 
been  shown  to  be  M. 

Appeal  from  district  court,  Bexar  county; 
John  H.  Clark,  Judge. 

T  K.  Be*  Crlmlaal  Law,  veL  li,  Cent  Die  i  SSZ. 


Cart  F.  Euehn  was  cmtTlcted  of  Mgamr, 
and  appeals.    AfBrmed. 

Bdward  Dwyer,  for  appdlant  Bobt  A 
John,  Asst  Atty.  Gen.,  for  the  State. 

HE1XD£]RS0K,  J.  Appellant  was  convicted 
of  bigamy,  and  given  five  years  in  the  peni- 
tentiary;  hence  this  appeal. 

The  Indictment  is  in  two  counts,— both  in 
the  usual  form.  '  The  first  count  alleges  that 
appellant  unlawfully  married  one  Donnie  May 
Rector,  he  then  and  there  having  a  lavfo! 
former  wife  then  living,  to  wit  Catherine 
Sealback  Kuehn.  The  second  count  alleges 
that  be  married  said  Donnie  May  Rector,  he 
then  and  there  having  a  lawful  former  wife,  to 
wit  Lizzie  Gordon  Kuehn,  then  living.  Ap- 
pellant moved  to  quash  the  indictment  on  the 
ground  that  the  two  counts  charged  distinct 
offenses,  in  that  the  first  count  charged  that 
his  former  living  wife  was  Catherine  Sealback 
Kuehn,  whereas  the  second  count  charged  Ms 
former  wife  was  Lizzie  Gordon  Kuehn.  He 
claims  that  these  are  two  distinct  offenses, 
and,  thus  set  up  In  different  counts,  are  not 
authorized.  If  it  be  conceded  that  the  two 
counts  charge  distinct  offenses,  under  onr 
practice  It  would  not  vitiate  the  indictment 
But  we  do  not  so  regard  the  counts.  The  of- 
fense charged  In  both  counts  is  the  blte^ 
marriage  of  appellant  with  Donnie  May  Rec- 
tor, and  that  he  bad  a  former  wife  then  liv- 
ing, but  the  name  of  such  former  wife  if 
given  differentiy  in  each  count  This  wonld 
not  make  two  different  and  distinct  offaises, 
but  would  enable  the  state  to  meet  the  pioof 
in  the  case.  Suppose  on  the  trial  there  bad 
been  but  one  count  and  It  had  alleged  the 
former  marriage  with  Catherine  Sealback  and 
on  the  trial  it  had  transpired  that  Catherine 
Sealback  was  not  lawfully  married  to  appel- 
lant because  he  had  previously  been  married 
to  Lizzie  Gordon,  who  was  living  at  the  time 
of  bis  bigamous  Intermarriage  with  Cather- 
ine Sealback.  In  such  case  the  prosecution 
would  be  defeated.  But  with  two  counts  as 
here  set  out  the  prosecution  could  be  main- 
tained on  one  of  the  counts.  We  understand 
the  rule  to  be  that  distinct  offenses  cannot  be 
set  forth  in  the  same  count,  for  this  wonld 
constitute  duplicity  or  repugnancy,  but  tlie 
same  offense  can  lie  set  out  In  various  ways 
and  in  different  coiuts,  in  order  to  meet  the 
proof,  or  distinct  transactions  can  be  set  out 
2  Bisb.  Cr.  Proc.  (  425a;  1  Bisb.  Cr.  Prac.  H 
449,  450.  In  our  own  state  the  broadest  lati- 
tude is  allowed  In  setting  out  the  same  trans- 
action In  different  counts,  or  even  dlsthict 
felonies  In  different  counts,  in  the  same  In- 
dictment Pisano  V.  State,  34  Tex.  Cr.  K. 
63,  29  S.  W.  42;  Shuman  v.  State,  34  Tex. 
Cr.  R.  09,  29  8.  W.  180;  Smith  v.  State,  84  Tex. 
Or.  R.  123,  29  S.  W.  774;  Southmi  v.  State, 
34  Tex.  Cr.  R.  144,  29  S.  W.  780,  53  Am. 
St  Rep.  702.  Of  course,  where  distinct  o^ 
fenses  are  alleged,  the  court  will  control  tiie 
proof  by  requiring  aa  election,  w  by  orderiag 
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a  dlsmlBsal  of  some  of  the  connts;  that  Is,  on 
the  development  of  the  proof  the  court  will 
see  that  no  injury  results  to  appellant  bj  al- 
lowing evidence  of  distinct  offenses  to  be 
introduced,  so  as  to  confuse  the  jury  to  the 
prejudice  of  appellant  In  this  case  appellant 
sought  to  have  the  court  require  the  state  to 
elect  between  said  counts.  This  was  refused. 
However,  the  state  ottered  no  proof,  except 
upon  the  second  count,  and  the  case  went  to 
trial  under  the  Instructions  of  the  court  alone 
upon  this  count,  so  that  there  could  not  pos- 
sibly have  resulted  any  Injury  to  appellant 
Appellant  complains  that  he  was  circumscrib- 
ed in  offering  his  proof,  for  If  he  had  offered 
proof  of  the  former  marriage  of  appellant  to 
Catherine  Sealbacli  after  the  state  had  prov- 
en  the  second  count,  and  so  hare  destroyed 
the  state's  case,  the  state  could  then  have 
fallen  bade  on  the  first  count.  Of  course,  ap- 
pellant -would  have  encountered  this  difficulty, 
but  this  is  one  of  the  contingencies  which 
auth'.rlxes  two  or  more  counts  in  an  Indict- 
ment. This  disposes  of  appellant's  motion  to 
quash,  as  well  as  his  first  bill  of  exceptions. 
In  which  he  objected  to  the  charge  of  the 
court  submitting  only  the  second  count. 

Appellant's  second  bUl  of  exceptions  raises 
the  question  as  to  a  variance  in  the  name 
"Uzzie  Cktrdon"  contained  In  the  Indictment 
and  the  name  "Lizzie  Gordom"  contained  in 
the  certificate  of  marriage.  This  variance 
was  Buflldently  explained  by  the  evidence, 
there  being  a  mistake  in  the  spelling  of  "Gor- 
don." 

Appellant  Insists  that  the  court  committed 
an  error,  because  the  court  refused  to  permit 
him  to  prove  by  parol  evidence,  by  the  wit- 
ness Turner,  that  Lizzie  Gordon  Kuehn  had 
instituted  a  criminal  prosecution  for  bigamy 
against  this  defendant  in  Belton  some  thne 
last  year,  alleging  another  person  as  the  for- 
mer lawful  wife  of  defendant.  This  was  ob- 
jected to  on  the  part  of  the  state  because 
hearsay  and  irrelevant.  Appellant  Insists  that 
it  was  competent  for  him  to  have  shown  that 
Lizzie  Gordon  was  not  appellant's  former 
lawful  wife,  and  If  he  could  have  offered  this 
proof  he  would  have  defeated  the  prosecu- 
tion under  the  second  coimt.  The  bill  does 
not  disclose  by  whom  appellant  would  have 
shown  that  Lizzie  Gordon  claimed  appellant 
had  married  before  he  married  her.  Had  the 
bin  been  complete,  and  shown  the  name  of 
such  person,  it  may  have  been  that  Cath- 
erine Seolback  was  the  party,  and  so  have 
proven  the  first  count  in  the  indictment 
However,  the  court  correctly  excluded  this 
evidence  on  another  ground,  to  wit,  that  It 
was  offering  parol  proof  of  the  record  pro- 
ceedtaigB  tat  another  case. 

Appdlant  also  objected  to  the  testimony  of 
Minister  Harris,  because  he  failed  to  Identify 
appellant  and  Donnle  May  Rector,  whom  he 
claimed  to  have  married,  and  because  the 
Ucoiae  only  authorized  him  to  marry  Donnle 
Rector  to  appellant  The  Identity  of  these 
parties  was  sufficiently  established  by  other 


testimony,  and  the  middle  name  of  Donnle 
Hector  as  May  was  also  shown. 

There  being  no  error  In  the  record,  the  judg- 
ment Is  affirmed. 


HUMPHRIES  et  al.  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    April  30, 

1902.) 

CBIUIKAL  LAW— APPBAIj— TIMB  FOR  TAKINO— 

APPSAL  BOND— FORFEITURE— ENPORCE- 
MB^fT— DEFAULT  JUDGMENT. 

1.  Where  a  motion  for  new  trial  was  over- 
ruled during  the  absence  of  the  moving  parties 
and  their  attorney,  and  as  soon  as  such  ac- 
tion was  called  to  their  attention  they  moved  tO' 
set  aside  such  order,  and  such  motion  was  en- 
tertained by  the  court  and  overruled  during  the 
term  at  which  the  judgment  was  entered,  and 
an  appeal  then  immediately  taken,  the  appeal 
was  in  time,  though  more  than  two  days  after 
the  new  trial  was  denied. 

2.  Where  defendants  executed  a  bond  on  the 
appeal  of  the  principal  from  a  judgment  con- 
victing him  In  justice  court,  conditioned  that 
he  would  prosecute  his  appeal  with  effect,  and 
pay  such  fine  and  costs  as  might  be  adjudged 
against  him,  it  was  error  for  the  court  to 
forfeit  such  bond  while  the  principal  stood 
ready  to  pay  such  fine  and  costs. 

3.  Defendant,  convicted  of  a  misdemeanor 
before  a  justice,  appealed  to  the  county  court, 
when  his  bond  was  irregularly  forfeited,  and 
scire  facias  issued  to  the  sureties.  At  the  suc- 
ceeding term  they  answered.  When  the  case 
was  reached  for  trial  defendant  and  his  sureties' 
were  present  bat  their  counsel  had  not  reached 
the  court  room.  Defendant  asked  and  was 
promised  by  the  court  a  few  minutes'  indul- 
gence to  get  their  counsel  or  some  one  else  to 
represent  them.  He  immediately  telephoned 
counsel,  and,  within  10  minutes  after  the  case 
was  called,  reappeared  in  the  court  room  with 
his  counsel,  but  ue  court  had  just  entered  judg- 
ment against  him  and  the  sureties,  and  refused 
to  hear  their  defense  or  hear  any  testimony 
from  them.  HelA,  that  the  entry  of  the  judg- 
ment was  error. 

Appeal  from  McLennan  county  court;  O,' 
B.  Gerald,  Judge. 

Scire  facias  by  the  state  of  Texas  against 
Kid  Humphries  and  others  on  a  recognizance. 
From  an  order  overruling  a  motion  to  set 
aside  an  order  denying  a  new  trial  after  a 
judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Scarborough  &  Scarborough,  for  appellants. 
Robt  A.  John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  The  assistant  attorney  gen- 
eral has  filed  the  following  motion,  to  wit: 
"Now  comes  the  state  of  Texas,  appellee 
herein,  by  and  through  the  assistant  attor- 
ney general,  and  would  show  the  court:  (1) 
Hiat  the  appellants  herein,  to  wit.  Will  U. 
Humphries  and  J.  T.  Rogers,  the  sureties,  to- 
gether with  Kid  Humphries,  as  their  princi- 
pal, entered  Into  a  recognizance  in  a  certain 
cause  pending  In  the  justice  court  of  pre- 
cinct number  one  of  McLennan  county.  In 
the  sum  of  one  hundred  dollars,  the  same  be- 
ing an  appeal  bond  superseding  a  judgment 
rendered  against  appellant  Kid  Humphries 
in  said  court    (2)  That  subsequently,  and  on 
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September  13,  1901,  a  Judgment  nlal  was  en- 
tered forfeiting  said  bond  as  aforesaid.  (3) 
That  subsequently,  on  October  9,  1901,  a  scire 
facias  was  Issued  against  appellant  and  bis 
sureties,  wbicli  scire  facias  came  on  to  be 
heurd  and  was  heard  on  the  7tb  day  of  No- 
vember, 1901,  in  the  county  court  of  McLen- 
nan county,  and  upon  the  hearing  of  the  same 
final  judgment  was  entered  against  appellant 
Kid  Humphries  as  principal,  and  appellants 
Will  U.  Humphries  and  J.  T.  Rogers  as  sure- 
ties. (4)  The  state  would  show  that  the  mo- 
tlon  for  new  trial  was  filed  in  said  cause  on 
November  9,  1901,  which  said  motion  was 
beard  by  said  county  court  of  McLoiaan 
county  on,  to  wit,  November  18,  1901,  or  a 
week  subsequent  to  the  filing  of  the  same, 
giving  appellant  ample  time  to  present  said 
motion,  and  that  said  motion  was  overruled 
on  said  day;  that  more  than  two  days  elapsed 
after  the  overruling  of  the  motion  for  new 
trial  before  appellants  gave  notice  of  appeal 
herein;  that  appellants  failed  to  give  notice 
of  appeal,  and  have  the  same  entered  of  rec- 
ord in  the  minutes  of  the  county  court  of 
McLennan  county,  within  two  days  after 
the  overruling  of  the  motion  for  new  trial; 
that  the  Judgment  of  the  county  court  of  Mc- 
Lennan county  became  final,  and  appellants 
thereby  lost  their  right  to  appeal  to  this 
court,  by  virtue  of  article  1387,  Sayles'  Rev. 
Civ.  St,  which  reads:  'An  appeal  may,  in 
case  where  an  appeal  is  allowed,  be  taken 
during  the  term  of  the  court  at  which  the  final 
judgment  in  the  case  is  rendered,  by  appel- 
lants giving  notice  of  appeal  tn  open  court 
within  two  days  after  final  judgment,  or  two 
days  after  judgment  overruling  motion  for 
new  trial,  which  shall  be  noted  on  the  docket 
and  entered  of  record.'  "Wherefore  the  state 
would  show  the  court  that  the  notice  of  ap- 
peal in  this  case  was  not  properly  entered 
within  the  time  prescribed  by  law,  that  this 
court  has  no  jurisdiction  to  review  this  ap- 
peal, and  the  state  prays  that  the  appeal  be 
dismissed." 

The  motion  Is  well  taken,  and  the  appeal 
is  accordingly  dismissed. 

On  Rehearing. 

(June  25,  1902.) 

BROOKS,  J.  At  a  previous  day  of  this 
term  this  appeal  was  dismissed  upon  the  mo- 
tion of  the  assistant  attorney  general,  and 
now  comes  before  us  on  motion  to  reinstate 
and  a  bearing  on  the  merits.  It  appears  from 
a  clos«'  inspection  of  the  record  that  the 
motion  for  new  trial  was  filed  on  November 
9th,  and  was  overruled  by  the  court  on  No- 
vember 16th,  In  the  absence  of  appellants 
and  their  counsel;  that  appellants'  counsel, 
as  soon  as  said  action  of  the  court  was  called 
to  their  attention,  promptly  filed  a  motion 
to  set  aside  said  order,  and  for  a  new  trial, 
,  which  motion,  before  the  adjournment  of  the 
term,  was  heard,  considered,  and  overruled 
by  the  court,  and  appellants  then  entered  no- 


tice of  appeal.  As  contended  by  aitpeilants. 
It  Is  well  settled  that  during  the  term  of  the 
court  at  which  the  Judgment  or  order  is  alter- 
ed the  court  has  full  control  thereof,  and 
may  set  aside  or  reform  its  orders,  jndg- 
ments,  and  decrees,  or  grant  a  new  trial, 
even  without  motion.  If  Justice  require  it 
Barton  v.  Bank  (Tex.  Civ.  App.)  29  S.  W. 
211;  Linn  v.  Le  (3ompte,  47  Tex.  441;  Bryor- 
ly  V.  Clark,  48  Tex.  333.  It  follows,  there- 
fore, that,  the  court  having  entertained  the 
motion  to  set  aside  the  order  overruling  the 
motion  for  new  trial,  appellants  nad  a  right 
to  appeal  tiom  said  order  overruling  the  last 
motion,  giving  notice  of  appeal,  and  entering 
into  appeal  bond,  thus  conferring  jurisdiction 
upon  this  court  The  cause  is  reinstated,  and 
will  be  considered  upon  its  merits. 

The  following  is  a  substantial  statement  of 
the  facts,  as  contained  in  appellants'  brief: 
"Kid  Humphries,  appellant  was  tried  hi  the 
justice  court  of  precinct  number  one,  Mc- 
Lennan county,  charged  with  a  misdemeanor, 
and  a  fine  of  $20  and  costs  entered  against 
him,  from  which  judgment  he  appealed  to  the 
county  court,  giving  appellants  J.  T.  Rogers 
and  Will  Humphries  as  sureties  on  his  appeal 
bond,  conditioned  'that  the  said  Humphries 
shall  prosecute  his  appeal  with  effect  and 
shall  pay  such  fine  and  costs  as  shall  be  ad- 
judged against  him  in  said  county  court' 
The  cause  was  docketed  in  the  county  court 
in  May,  and  was  called  for  trial  mi  Septem- 
ber 13,  1901.  At  the  moment  it  was  called 
defendant  Humphries  was  temporarily  ab- 
sent from  the  court  room,  having  been  in  tbe 
court,  room  before  the  call  of  the  case,  and 
was  absent  a  few  minutes  when  the  case 
was  called;  returning  to  the  court  room 
within  three  or  five  minutes  after  the  call 
of  the  case,  and  explained  to  the  court  the 
cause  of  his  absence,  when  tfie  court  re- 
marked from  the  bench  that  was  all  right; 
that  he  bad  not  entered  up  the  forfeiture, 
and  would  not  Defendant  and  his  counsel 
remained  in  the  court  room  until  about  11 
o'clock,  when  the  case  was  called  for  trial, 
when  both  the  state  and  defendant  announced 
ready  for  trial.  When  preparation  was  be- 
gun for  trial  it  was  discovered  that  the  In- 
dictmmt  or  Information  was  missing  from 
the  papers;  whereupon  state's  attorney  ap- 
plied to  the  court  to  enter  the  forfeiture  that 
he  bad  taken  earlier  in  the  morning,  nnda 
the  circumstances  above  set  out  Defendant 
and  his  counsel  were  present  in  the  conrt 
room,  and  had  announced  ready  for  trial 
and  demanded  trial,  and  insisted  that  the  fo^ 
feiture  should  not  be  taken.  The  court  en- 
tered the  forfeiture  as  found  in  the  record, 
scbe  facias  Issued  to  the  sureties,  and  at  tbe 
succeeding  term  of  the  court  (November 
term)  they  filed  their  answer.  When  the 
case  was  reached  on  the  docket  for  trial  de- 
fendant and  Ills  sureties  were  present  in  tbe 
court  room,  but  counsel  representing  tbem 
bad  not  reached  the  court  room,  it  beta; 
quite  early  In  the  morning.    Defmdant  ask- 


Digitized  by 


Google 


Tex.) 


OBAGB  T.  STATEL 


629 


«d  the  court  to  Indulge  him  for  a  few  mln- 
ates  until  he  could  get  bis  counsel  or  get 
some  one  else  to  represent  him.  The  court 
promised  a  tew  minutes'  Indulgence.  De- 
fendant Immediately  telephoned  counsel,  and 
asked  them  to  come  at  once  to  the  court 
room  and  represent  him.  In  less  than  ten 
minutes  from  the  time  the  case  was  orig- 
inally called  defendant  reappeared  In  the 
court  room  with  bis  counsel,  when  the  court 
had  Just  entered  Judgment  against  defend- 
ant and  Us  sureties  for  the  sum  of  $100,  and 
refused  to  her  their  defense,  or  hear  an) 
testimony  from  them  whatever,"  etc. 

Appellants'  first  assignment  of  error  Is  that 
the  court  erred  In  rendering  judgment  nisi, 
for  the  reason  that  the  bond  of  defendant  was 
not  an  appearance  bond,  but  a  bond  condi- 
tioned as  follows:  "That  the  defendant  shall 
prosecute  his  appeal  with  effect,  and  shall 
pay  such  fine  and  ixata  as  shall  be  adjudged 
against  him  by  the  county  court,  as  well  as 
Che  costs  that  may  have  been  adjudged 
against  him  in  the  Justice  court;"  and  that  the 
court  was  without  authority  of  law  to  render 
judgment  forfeiting  said  bond  or  Judgment 
final  in  this  cause.  An  inspection  of  the 
record  shows  appellants'  contention  is  cor- 
rect. l%e  bond  in  question  was  the  usual 
statutory  bond,  provided  by  law  for  appeals 
from  the  Justice  court,  prior  to  the  acts  of 
the  last  legislature,  which  went  Into  effect 
in  July,  1901,  changing  the  law  whereby  de- 
fendant Is  required  to  give  an  apearance  bond, 
with  proper  sureties,  to  appear  before  the 
county  court.  The  bond  In  question  being  a 
clril  obligation,  neither  defendant  nor  his 
sureties  can  be  bound  except  by  the  terms  of 
the  bond.  They  bound  themselves  that  they 
would  prosecute  his  appeal  with  effect,  and 
pay  the  fine  and  costs  that  shall  be  ad- 
Judged  against  him  In  the  county  court  as 
well  as  the  coste  adjudged  against  him  in  the 
justice  court  The  evidence  shows  that  ap- 
pellant stood  ready  to  do  this  lii  the  court 
at  the  time  judgment  nisi  was  rendered. 
This  being  true,  the  court  erred  In  forfeiting 
the  bond. 

Appellants'  third  assignment  is  that  the 
court  erred  In  rendering  Judgment  final  under 
the  circumstances  set  out,  and  defendant  and 
his  sureties  were  denied  an  opportunity  to 
present  their  defense  or  have  a  hearing  of 
said  cause.  Under  the  facts  of  this  case,  we 
think  this  assignment  Is  correct. 

For  the  errors  discussed  the  Judgment  Is 
revetaed,  and  the  cause  remanded. 


GBAOB  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    June  25, 

1902.) 

BOMICroS— ASSISTING    SUICIDS-EVIDBNCB. 

1.  Pen.  Code,  art.  77,  providing  that  if  any 

one  prepare  any  means  by  which  a  person  may 

iajnre  himself,  with  intent  that  he  shall  thereby 

be  injured,  he  shall,  by  the  use  of  such  indirect 

e9S.W.-34 


means,  becoms  a  principal,  has  no  application 
to  snlcides,  and  does  not  make  one  wno  know- 
ingly fnrnisbes  a  suicide  with  the  means  of 
killing  himself  guilty  of  murder. 

2.  In  a  homidde  case  there  was  evidence  that 
defendant  had  been  criminally  intimate  with 
deceased,  and  there  had  been  some  talk  of  their 
eloping.  Her  father  and  two  brothers  had 
threatened  to  kill  him,  and  were  about  to  do  so, 
when  his  father  appeared  and  rescued  him. 
Just  afterwards  he  received  a  telephone  mes- 
sage that  deceased,  who  was  at  his  nouse  with 
a  friend  and  bis  wife,  had  taken  poison,  and  he 
and  two  other  physicians  hastened  to  her  as- 
sistance. She  had  found  his  case  of  medicines, 
and  attempted  to  take  poison,  but  the  most  of 
it  had  been  gotten  away,  so  that  only  a  small 
dose  was  taken.  Soon  after  a  neighbor  asked 
defendant  if  he  was  armed,  and,  finding  he  was 
not,  handed  him  a  pistol,  saying  he  would  need 
it  to  defend  himself  against  the  father  and 
brothers  of  deceased.  After  returning  home  de- 
fendant placed  the  pistol  on  a  dresser,  and  lay 
down  on  his  bed  in  the  room.  The  three 
women  were  In  the  room,  and  after  some  con- 
versation deceased  sprang  up,  saying  she  would 
end  it  ail,  seized  the  pistol,  and  unmediately 
shot  herself,  dying  Instantly.  HM  not  to  jus- 
tify submitting  the  question  whether  defendant 
procured  and  put  the  pistol  within  the  reach 
of  deceased  with  intent  that  she  should  use  it 
in  committing  suicide. 

3.  On  the  trial  of  defendant  for  the  murder 
of  deceased,  testimony  that  deceased  had  told 
witness  that  they  Intended  to  elope  together,  and 
that  defendant  had  afterwards,  in  speaking  to 
witness,  alluded  to  the  fact  that  deceased  had 
made  such  statement  to  witness,  was  compe- 
tent. 

Appeal  from  district  court,  Jones  county; 
S.  P.  Hardwlck,  Special  Judge. 

J.  H.  Grace  was  convicted  of  murder  In  the 
second  degree,  and  appeals.    Reversed. 

Steele  &  Stlnson  and  Dewey  Langford,  for 
appellant.  Robt  A.  John,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  The  indictment  charges 
appellant  with  the  murder  of  Mollle  Lane  by 
shooting  her  with  a  pistol.  He  was  convicted 
of  murder  In  the  second  degree,  and  given 
five  years  in  the  penitentiary. 

The  court  gave  the  following  charge:  "Ue 
Is  also  guilty  of  murder  who  prepares  means 
by  which  a  person  may  kill  himself,  and 
with  Intent  that  such  person  shall  there- 
by kill  himself.  If  death  results  from  the 
means  prepared,  even  if  the  deceased  in  fact 
killed  himself.  *  •  *  Should  you,  under  the 
foregoing  Instructions,  find  that  defendant  did 
not  m  fact  shoot  and  kill  Mollle  Lane,  then 
you  are  further  instructed:  If  you  find  from 
the  evidence  that  In  Jones  county,  Texas,  on 
or  about  the  time  alleged  in  the  Indictment, 
the  defendant,  J.  H.  Grace,  knowing  that  said 
Mollle  Lane  intended  to  kill  herself,  If  she 
did  so  Intend,  prepared  a  pistol,  same  being 
a  deadly  weapon  or  instrument  likely  to  pro- 
duce death  by  the  manner  of  its  use,  by 
placing  the  same  where  the  said  Mollie  Lane 
would  get  it,  and  with  the  Intent  that  the 
said  Mollie  Lane  should  get  it,  and  with  the 
Intent  that  she,  with  the  pistol.  If  any, 
should  shoot  and  kill  herself,  and  the  said 
pistol.  If  any,  so  prepared  and  placed.  If  it 
was  so  prepared  and  placed,  was  obtained 
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by  aald  MoIIIe  Lane,  If  It  was  obtatned. 
and  she,  tbe  said  MoUIe  Lane,  with  the  pistol, 
If  any  go  prepared  and  placed,  U  It  was  so 
prepared  and  placed,  did,  in  Jones  county, 
Texas,  on  or  about  the  time  alleged  In  the 
Indictment,  shoot  and  kill  herself,  you  will 
find  defendant,  J.  EL  Grace,  gnllty  of  murder. 
If  yon  so  find  from  the  evidence,  and  find  that 
defendant  in  so  doing,  if  he  did  so  do,  acted 
on  express  malice,  as  heretofore  defined,  then 
you  will  find  him  guilty  of  murder  in  the  first 
degree,  and  assess  his  punishment  at  death 
or  Imprisonment  In  the  penitentiary  for  life; 
or  should  you  so  find,  but  find  that  defend- 
ant In  so  doing,  if  be  did  so  do,  acted  on  im- 
tdled  malice,  as  above  defined,  then  yon  will 
find  defendant  guilty  of  murder  in  the  second 
degree,"  etc.  These  charges  were  excepted  to 
as  not  being  the  law,  inapplicable  to  tbe 
t&cta,  on  the  weight  of  the  evidence,  and 
calculated  to  mislead  the  jury. 

This  charge  was  framed  under  article  77, 
Pen.  Code,  which  provides:  "If  any  one,  by 
employing  a  child  or  other  person,  who  can- 
not be  punisbed,  to  commit  an  offense,  or 
by  any  means,  such  as  laying  poison  where 
It  may  be  taken,  and  with  Intent  that  it 
■hall  be  taken,  or  by  preparing  any  other 
means  by  which  a  person  may  Injure  himself, 
and  with  intent  that  such  person  shall  there- 
by be  injured,  or  by  any  other  direct  means, 
cause  another  to  receive  an  Injury  to  bis 
person  or  property,  tbe  offender,  by  the  use 
of  such  Indirect  means,  becomes  a  princi- 
pal." An  Inspection  of  this  article  of  the 
Code  makes  It  fully  obtain  that  the  injury 
Intended  to  the  person  against  whom  the 
machinations  or  acts  of  the  accused  Is  di- 
rected does  not  apply  to  cases  of  suicide. 
Should  the  accused  lay  poison  where  his  in- 
tended victim  may  get  it,  and  the  victim 
does  obtain  it,  and  is  killed  thereby,  the 
victim  being  Innocent  of  self-destruction,  the 
accused  would  be  gnllty.  In  other  words. 
this  statute  does  not  apply  where  the  facts 
developed  show  the  accused  may  have,  direct- 
ly or  indirectly,  furnished  the  means  to  a  per- 
son, where  that  person's  purpose  is  suicide. 
The  statute  above  quoted  Is  based  uiion  the 
tiieory  that  the  victim  of  the  accused  Is  not 
cognljiant  of  the  Intent  of  the  accused  in 
preparing  the  means  for  the  destruction  of  his 
or  her  life.  It  Is  not  a  violation  of  any  law 
In  Texas  for  a  person  to  take  his  own  life. 
Whatever  may  have  been  the  law  In  England, 
or  whatever  that  law  may  be  now  with  ref- 
erence to  suicides,  and  the  punishment  of 
persons  connected  with  the  suicide,  by  fur- 
nishing the  means  or  other  agencies,  it  does 
not  obtain  in  Texas.  So  far  as  tbe  law  Is 
concerned,  the  suicide  Is  Innocent;  therefore 
tbe  party  who  furnishes  the  means  to  the 
suicide  must  also  be  innocent  of  violating  the 
law.  We  have  no  statute  denouncing  sul-* 
cidal  acts;  nor  does  our  law  denounce  a 
punishment  against  those  who  furnish  the 
suicide  with  the  means  by  which  the  sui- 
cide takes  his  own  life. 


Again,  we  do  not  bellere  Qie  faela  Jusfify 
the  charge.  It  was  an  assumption  of  facts 
not  -shown  by  the  record.  There  is  evidence 
that  deceased  had  been  criminally  intimate 
with  some  man,  and  there  Is  evidence  tid- 
ing to  show  that  appellant  was  her  ptramour. 
There  is  testimony  also  showing  that  ap- 
pellant and  deceased  contemplated  an  dope- 
ment  However,  this  was  denied  by  both 
defendant  and  deceased.  On  the  day  i^  the 
fearful  tragedy  the  father  and  brothers  of 
deceased  had  called  appellant  to  their  llver7 
stable,  some  distance  from  appellant's  home. 
When  appellant  left  his  home,  deceased,  ap- 
pellant's wife,  and  Miss  Well>om  were  there. 
Deceased  and  Miss  Welbom  were  there  be- 
cause they  were  not  pleasantly  situated  at 
the  home  of  deceased,  where  Miss  Welbom 
was  visiting.  On  reaching  tbe  livery  stable 
the  father  and  two  brothers  escorted  ap- 
pellant to  the  rear  part  of  the  stable,  drew 
their  pistols,  and  announced  to  him  that 
they  Intended  to  take  his  life,  and  one  of  tbe 
brothers  tendered  him  a  pistol  with  which  to 
defend  himself.  This  was  declined.  At  this 
Juncture  the  father  of  appellant  reached  the 
scene,  and  took  charge  of  his  son,  rescuing 
him  from  the  bands  of  bis  would-be  slayers. 
About  the  time  he  was  leaving  the  livery 
stable  a  phone  message  announced  that  de- 
ceased had  taken  polaon,  and  two  physicians, 
besides  appellant  (who  was  also  a  physician), 
hastily  hurried  to  appellant's  residence  to  tbe 
assistance  of  the  poisoned  girl.  In  the  ab- 
sence of  appellant  She  had  found  bis  small 
case  of  medicines,  and  took  from  H  a  bottle 
of  digitalis.  The  wife  of  appellant  and 
Miss  Welborn  undertook  to  secure  this  bottle 
or  take  It  away  from  her,  and  It  seems  in  the 
struggle  most  of  it  was  wasted;  at  least  she 
swallowed  but  a  small  dose.  This  had  no 
serious  effect  upon  her;  In  fact.  It  seemed  to 
have  had  none,  except  perhaps  causing  some 
agitation  of  the  stomach,  prodndng  vomiting. 
Deceased  most  strenuously  declined  to  reeeire 
the  ministration  of  the  physicians,  declaring 
hat  Intention  to  take  ber  Ufe^  and  if  she 
did  not  succeed  by  this  means  that  she  would 
resort  to  other  meana;  tbat  she  bad  made 
up  her  mind  to  take  her  Hfe.  Shortly  after 
the  physicians  left  one  ct  the  broCbers  of  the 
deceased  came  to  the  residence  of  appellant, 
and  engaged  In  a  conwsetloii  wttb  deceased. 
During  the  conversatloin  be  stated  tbat  ahe 
might  go  away  with  appellant,  bat  if  she  did 
he  would  follow  and  kill  both  of  them. 
About  this  time  Bd  Harper  came  mp  In  front 
of  appellant's  residence  in  a  buggy,  and  in- 
quired of  appellant  if  he  was  armed.  Beins 
informed  that  he  was  not,  be  handed  appel- 
lant his  pistol,  and  infcxined  him  of  the  fact 
that  he  would  need  it  to  defend  himself 
against  the  father  and  brothers  of  deceased: 
that  he  was  Ukely  to  get  Into  very  serious 
trouble.  Appellant  took  tbe  pistol.  As  de- 
ceased's brother  left  appellant's  resideDce. 
after  the  conversation  with  bia  sister,  appel- 
lant followed  him  Into  or  near  tite  itreet; 
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and  a  qnsirel  ennied.  In  wUdi  Lane  applied 
to  appellant  the  epltliet  of  "aon  of  a  bitch." 
Appellant  reached  for  hla  pistol,  and  demand- 
ed a  retraetlan  of  the  expression,  and  while 
dlsensslng  thla  appellant's  wife  approached, 
and  req-aeeted  Lane  to  make  retraction,  which 
he  did,  as  be  said,  for  her  sake.  The  parties 
separated.  Appellant  hla  wife,  and  deceased, 
who  bad  gone  ont  Into  the  yard  In  the  mean- 
while, went  back  In  the  house.  Appellant 
took  the  pistol  from  the  waistband  ot  his 
pants,  and  laid  it  upon  what  the  witnesses 
term  the  "higher  part  of  the  dresser,"  and 
lay  down  upon  a  bed  in  the  same  room.  Ap- 
pellant's wife  took  a  seat  in  one  portion  of 
the  room,  near  the  door,  Miss  Welbom  seat- 
ed herself  in  another  portion,  and  deceased 
upon  what  the  witnesses  called  the  "lower 
part  of  the  dresser."  The  disturbance  be- 
tween deceased  and  her  family  became  the 
■Dbject  of  conversation  between  Miss  Wel- 
bom and  deceased.'  Finally  deceased  re- 
marked that  she  would  terminate  or  settle 
the  whole  matter,  and  instantly  reached  for 
the  pistol,  turned  the  muzzle  upon  her  breast, 
and  flred,  prodncing  almost  Instantaneous 
death.  Appellant  Jumped  up  from  the  bed, 
washed  the  girl's  face,  examined  the  wound, 
and  found  she  was  dead.  This  Is  the  testl; 
mony  of  all  the  eyewitnesses  to  this  unfor- 
tunate tragedy.  As  we  understand  the  'rec- 
ord, there  Is  no  eTidence  showing,  or  tending 
to  show,  that  appellant  placed  the  pistol  on 
the  dresser  for  the  purpose  or  with  the  Intent 
that  deceased  should  use  It  in  Inflicting  the 
fatal  wound. 

As  explained  by  the  bill  of  exceptions,  we 
are  of  opinion  that  the  testimony  of  Mrs. 
Erickson  to  the  effect  that  appellant  and  de- 
ceased had  agreed  to  elope  was  properly  ad- 
mitted. Under  her  statement,  deceased  in- 
formed her  of  that  fact,  and  very  shortly 
afterwards  appellant,  discussing  the  same 
matter  with  her,  alluded  to  the  fact  that  de- 
ceased had  Informed  her  of  that  fact,  and 
that  he  waa  cognizant  of  the  statement  of 
the  deceased  to  witness  to  the  effect  that  they 
intended  to  elope.  The  objection  to  this 
testimony  that  it  was  matter  occurring  in 
the  absence  of  defendant  la  not  well  taken. 
It  was  brought  directly  to  his  knowledge, 
and  he  discussed  the  matter  with  the  witness. 
The  matter  as  to  the  action  of  the  court 
with  reference  to  the  Jury  in  their  retirement 
will  not  occur  upon  another  trial,  and  con- 
scqnently  will  not  be  discussed. 

For  the  errors  Indicated  the  Judgment  la 
reversed,  and  the  cause  remanded. 


TEEL  r.  STATE. 

(Coort  of  Criminal  Appeals  of  Texas.    Jane  18, 

1902.) 

BOtaCIDB-SRUr-DEFKNSE— INSTRUOnONS 
— DKCI.ARATIONS-RBS  QKSTM. 

1.0n  a  proaecntion  for  murder,  it  appeared 
that  accaaed  went  to  front  door  of  saloon  in 


which  deceased  was  a  bartender,  and  kicked  a 
couple  of  chain  into  the  street;  that  dec««»ed 
took  offense,  whereupon  accused  apologized  asd 
offered  to  pay  for  any  damage;  that  deceased 

called  him  a  "G d Uar/'  saying  he  would 

never  pay  for  anything;  that  deceased  picked 
np  a  bottle,  and  raised  it  as  if  to  strike  a(^ 
cused.  The  bottle  was  broken  to  pieces,  and 
accnaed  testified  that  the  bottle  was  broken 
over  his  head,  and  that  deceased  Immediately 
seised  a  pistol,  and  accused,  under  an  appr^ 
hension  of  being  shot,  drew  his  pistol  and  tried 
to  strike  deceased  with  it,  when  it  was  acci- 
dentally discharRed.  It  was  shown  that  np  to 
the  time  of  the  difficulty  they  had  been  friends. 
Beld  error  to  refuse  to  charge  that  if  deceased 
assaulted  defendant  with  the  bottle,  and  im- 
mediately thereafter  seised  a  pistol,  which  was 
then  and  there  a  deadly  weapon,  under  the  cir- 
cumstances he  would  be  justified  in  killing  on 
the  ground  of  self-defense,  and  to  charge  on 
provoking  the  difficulty,  with  intent  to  murder. 

2.  Where,  on  a  prosecution  for  murder  by 
shooting,  accused's  theory  ot  the  ease  and  his 
evidence  were  that,  while  the, pistol  was  fired 
accidentally,  it  was  done  so  while  he  was  in 
the  act  of  defending  himself  against  an  assamt, 
nsing  the  pistol  as  a  bludgeon,  It  was  error  to 
charge  merely  that,  it  deceased  was  killed  by 
an  accidental  discharge,  accused  should  be  ac- 
quitted. 

8.  On  a  prosecution  for  mnidcr,  statements  of 
accused  immediately  after  the  fatal  shot  was 
fired  tending  to  indicate  an  accidental  discharge 
were  admissible  as  res  gest<e. 

Appeal  from  district  ooort,  Val  Verde  coan- 
ty;  J.  M.  Ooggln,  Judge. 

Ezra  Teel  was  convicted  of  murder,  and  be 
appeals.    Beversed. 

Walter  Olllls,  T.  J.  Hefner,  Fred  W.  Shel- 
ley, and  West  &  Codiran,  for  appellant 
Robt  A.  John,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appelant  was  convict- 
ed of  murder  In  the  second  degree,  and  his 
punishment  assessed  at  K)  years'  confinement 
In  the  peniteatiaiy. 

The  homicide  occurred  In  Pecos  county, 
and  was  tried  on  change  of  venue  In  Val 
Verde  county.  The  undisputed  tacts  show 
that  deceased  was  bartender  in  the  salocm 
owned  by  Sandher.  About  2  o'clock  on  the 
day  of  the  homldde,  In  the  room  of  the  sa- 
loon adjoinhig  and  in  the  rear  of  the  bar,  ap- 
pellant and  Tom  Valentine  were  partners  In 
a  game  of  cards  against  John  Valentine  and 
Rafael  Scott  Appellant  and  his  partner  won 
the  game,  and  left  the  room;  lesviog  Scott 
and  John  Valentine  in  the  card  room,  play- 
ing a  game  between  themselves  as  to  who 
should  pay  for  the  drinks  of  those  engaged 
In  the  game.  Upon  leaving  the  card  room, 
appellant  and  Tom  Valentine  went  into  the 
saloon  room  proper.  Deceased,  who  had  been 
in  the  card  room,  left  with  them,  and  also 
went  Into  the  saloon  room.  Appellant  went 
to  the  front  door  of  the  saloon,  where  there 
were  two  chairs,  and  threw  them  out  Into  the 
street  or  turned  them  over.  This  angered 
deceased.  Appellant  apologized,  and  told  him 
If  the  chairs  had  been  injured  In  any  way  he 
would  pay  for  them.    During  the  conversa- 

J3.  See  CrtmiDal  Law,  toI.  14.  Cent.  Dig.  il  (10. 
817:    Bomlcld«.  VOL  U,  Cant  Dig.  H  BC  W. 
U8. 
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tlon,  appellant  approached  the  bar,  behind 
■which  deceased  was  serving  drinks.  Pend- 
ing the  colloquy  between  them,  deceased,  In 
reply  to  the  statement  of  appellant  that  he 
would  pay  for  the  chairs  if  they  were  Injured, 
called  him  a  "damn  liar,"  or  a  "God  damn 
liar,"  and  further  stated  that  appellant  would 
not  pay  for  anything.  As  appellant  ap- 
proached the  bar,  he  remarked  to  deceased, 
"You  called  me  a  damn  liar?"  Deceased  did 
not  reply.  Appellant  again  made  the  same 
statement,  and  deceased  said,  "Yes,  I  did," 
and  at  the  same  time  reached  down  behind 
the  counter,  picked  up  a  mineral  water  bot- 
tle, and  raised  It  as  If  to  strike  appellant  on 
the  head.  It  Is  further  undisputed  that  the 
parties  had  been  warm  personal  friends  up 
to  this  time,  and  that  deceased  bad  given  ap- 
pellant a  pair  of  cnfl  buttons,  which  appellant 
was  wearing  at  the  time  he  testified.  About 
wliat  occurred  after  deceased  picked  up  the 
mineral  water  bottle,  there  is  some  conflict  in 
the  testimony,  except  the  fact  that  the  min- 
eral water  bottle  was  broken  to  pieces,  and 
immediately  appellant  shot  deceased,  which 
resulted  in  his  death.  The  state's  contention 
is  that  the  mineral  water  bottle,  which  was  in 
the  right  hand  of  deceased,  was  broken  to 
pieces  before  it  touched  appellant;  and  one 
of  the  state's  witnesses  stated  that  it  struck 
the  metal  corkscrew  fastened  to  the  bar. 
The  defendant's  theory  was  twofold:  First, 
that,  in  order  to  ward  off  the  attempted  blow 
of  deceased,  appellant  used  his  pistol,  which 
was  accidentally  discharged;  second,  that  de- 
ceasedx  struck  him  over  the  head  with  the 
bottle,  broke  it,  and  Immediately  reached  un- 
der the  counter  and  drew  a  pistol,  which  he 
was  preparing  to  use,  and  he  thereupon  shot 
him  in  self-defense.  This,  perhaps,  Is  a  suffi- 
cient statement  of  the  case  to  present  the 
matters  of  which  complaint  is  made. 

The  court  failed  to  instruct  the  Jury,  In 
connection  with  the  law  of  self-defense,  that 
if  deceased  assaulted  defendant  with  the  bot- 
tle, and  Immediately  thereafter  seized  a  pis- 
tol, which  was  then  and  there  a  deadly  weap- 
on, under  the  circumstances  of  the  case,  it 
would  be  presumed  that  deceased  intended  to 
kill. or  inflict  serious  bodily  injury  upon  de- 
fendant, and  under  such  circumstances  be 
would  be  Justified  In  killing  upon  the  ground 
of  self-defense.  Exception  was  reserved  for 
this  omission  In  the  ctiarge,  and  special  in- 
structions prepared  by  appellant,  which  were 
refused  by  the  court.  This  charge  was  di- 
rectly applicable  to  the  facts,  and  should  have 
been  given.  Its  refusal  was  error.  Kendall 
▼.  State,  8  Tex.  App.  569;  Hall  v.  State  (Tex. 
Cr.  App.)  66  S.  W.  783;  Skaggs  v.  State,  31 
Tex.  Cr.  R.  563,  21  S.  W.  267;  White's  Ann. 
Pen.  Code  Proc.  S  1166a.  Pertinent  to  this, 
perhaps,  the  following  statement  from  the 
evidence  is  proper:  After  deceased,  Tom 
Valentine,  and  appellant  came  from  the  card 
room  into  the  bar  room,  John  Valentine  and 
Scott  heard  a  noise  in  the  saloon;  and  Scott 
states  that  deceased  said  to  appellant,  "Don't 


hurrah  the  house,"  and  there  waa  qnarrdiiis. 
Appelant  was  heard  to  say,  "Yon  called  me 
a  damn  liar?"  Deceased  made  no  reply  tint 
witness  heard,  and  appellant  repeated  the  re- 
mark. These  two  witnesses  then  went  into 
the  t>ar  room,  John  Valentine  preceding. 
Scott  heard  the  bottle  break,  saw  the  glass 
fly  over  the  counter,  and  saw  appellant  raise 
his  right  hand,  and  the  shot  was  fired.  Val- 
entine, who  preceded  Scott,  and  who  was 
the  only  other  eyewitness  to  the  shooting,  ez- 
c^t  appellant,  stated  that  he  heard  the  (ass 
In  the  bar  room;  got  up  and  went  In  to  stop 
it;  that,  when  he  got  into  the  bar  room,  ap- 
pellant was  standing  near  the  north  end  of 
the  bar,  and,  after  appellant  had  stated  to  de- 
ceased, "You  called  me  a  damn  liar,"  deceas- 
ed passed  between  appellant  and  the  end  of 
the  cotmter,  went  behind  It,  followed  by  ap- 
pellant, who  again  said  to  deceased,  "You 
called  me  a  damn  liar?"  and  deceased  said, 
"Yes,  I  did,"— reaching  at  the  same  time  be- 
hind the  counter,— picked  up  a  mineral  water 
bottle,  raised  It  to  strike  defendant  over  the 
head.  Witness  then  ducked  his  head  to 
avoid  the  broken  glass  of  the  bottle.  Imme- 
diately after  the  breaking  of  the  bottle,  the 
shot  was  fired.  Appellant's  testimony  is  to 
jthe  effect  tiiat  he  left  the  card  room,  accom- 
panied by  Tom  Valentine,  who  tripped  bim 
up,  and  they  had  a  playful  scuffle;  and  while 
scuffling  he  noticed  two  chairs,  facing  eacb 
other,  setting  in  the  front  door  of  the  bar 
room,  and  hi  fun  kicked  one  of  them  oat  of 
the  door,  and  picked  up  one  with  his  band 
and  threw  it  out,  and  stated  to  deceased, 
"Why  don't  you  keep  the  chairs  out  of  the 
door,  so  people  can  get  in?"  Deceased  began 
cursing  appellant,  who  replied  that  he  did  not 
think  he  ought  to  get  mad  at  what  he  bad 
done;  he  did  not  care  to  offend  him,  and  told 
him,  if  he  had  broken  the  chairs  or  had  dam- 
aged them  In  any  way,  he  would  pay  for 
them.  When  this  occurred,  deceased  walked 
aroimd  behind  the  bar,  followed  by  appellant 
for  the  purpose  of  apologizing,  and  "when  I 
said  to  him  that  I  did  not  thUik  he  ought  to 
get  mad,  and  that,  if  I  had  done  any  damage 
to  the  chairs  I  would  pay  for  them,  deceased 
replied,  'You  are  a  God  damned  liar;  yon 
won't  pay  anything,'  and  reached  down  be- 
hind the  counter  and  got  a  mineral  water 
bottle,  which  was  half  full  of  water,  raised  it 
up,  and  struck  me  across  the  head  witb  it 
breaking  the  bottle  to  pieces,  and  immediate- 
ly after  striking  me  he  went  down  behind 
the  counter  after  a  pistol  tliat  was  lying  on 
the  drain  board,  and  as  he  came  up  with  tbe 
pistol  in  his  left  hand  [deceased  being  left- 
handed],  and  I  believed  he  was  going  to 
shoot  me  with  it,  I  drew  my  pistol  and  tried 
to  strike  deceased  with  It,  in  order  to  keep 
him  from  shooting  me;  and  as  I  struck  at 
him  with  my  pistol  he  stepped  back  beyond 
my  reach,  and  my  pistol  went  off  accident- 
ally, and  I  killed  him,  shooting  him  in  the 
head.  I  did  not  intend  to  kill  deceased,  but 
only  to  strike  him  with,the  pistol.  In  order 
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to  knock  him  down  and  to  keep  blm  from 
shooting  me.  .At  the  time  I  struck  at  blm 
lie  had  tbe  pistol  In  his  left  band,  and  was 
bringing  It  up."  Tbis,  as  before  stated,  re- 
quired a  cbarge,  In  accordance  wltb  the  stat- 
ute, that,  If  the  Jury  believed  deceased  In- 
tended to  kill  or  Inflict  serious  bodily  Injory 
upon  him,  etc.,  to  acquit 

The  court  gave  a  cbarge  on  provoking  the 
difflcolty,  with  the  Intent  to  murder,  as  well 
as  In  connection  with  manslaughter.  We 
hare  sufficiently  stated  tbe  evidence  in  this 
connection  to  indicate  that  this  cbarge  is  not 
applicable  to  tbe  facts.  These  parties  had 
been,  up  to  tbe  very  time  of  the  tragedy, 
warm  personal  friends.  It  is  conceded  that 
up  to  this  time  appelant  bad  nothing  against 
deceased.  Appellant  had  always  borne  tbe 
reputation  of  being  a  peaceable  man,  and  was 
tbe  constable  of  the  precinct  at  the  time  of 
the  homicide.  That  the  throwing  of  the 
chairs  or  kicking  them  out  of  tbe  door  was 
not  intended  by  him  to  produce  a  difficulty, 
and  it  was  at  tills  tbat  deceased  took  of- 
fense; and  when  appellant  apologized,  and  of- 
fered to  pay  for  any  damage,  deceased  made 
use  of  the  expression  tbat  he  was  a  "damn 
liar,"  or  a  "God  damn  liar";  that  he  would 
not  pay  for  anything.  The  difficulty,  under 
this  state  of  case,  was  induced  by  the  act, 
condnct,  and  language  of  deceased;  for  there 
Is  nothing  in  the  record  to  Indicate  that  If 
appellant  had  any  111  will  towards  deceased, 
or  if  deceased  bad  accepted  his  apology  and 
tender  of  payment  for  any  real  or  supposed 
injury  to  the  chairs,  there  would  have  been  a 
diOiculty.  They  were  in  the  best  of  humor 
when  they  returned  from  the  card  room  Into 
the  bar  room,  and  bad  returned  there  for  the 
purpose  of  having  a  social  drink.  Before  a 
charge  on  provoking  a  difficulty  Is  given  as  a 
limitation  upon  self-defense,  the  Judge  should 
be  able  to  Indicate  from  tbe  evidence,  and  the 
testimony  should  show,  the  act  or  acts  of 
provocation.  While  It  might  not  be  neces- 
sary to  set  out  these  acts  In  tbe  cbarge  itself, 
still  that  charge  must  find  Its  warrant  in  the 
facts.  Bow  V.  State  (Tex.  Cr.  App.)  31  8. 
W.  170;  Morgan  v.  State  (Tex.  Cr.  App.)  29 
a  W.  10G2;  Mozee  v.  State  (Tex.  Cr.  App.)  61 
S.  W.  TSO;  Poer  v.  State  (Tex.  Cr.  App.)  67 
S.  W.  600.  Certainly  that  part  of  the  charge 
which  states  "that  the  law  is  tbat  be  who 
brought  on  a  difficulty  or  an  affray  In  which 
he  intends  to  wreak  bis  malice  cannot  avail 
himself  of  the  shield  of  self-defense,  though 
his  life  be  imperiled  In  tbe  affray,"  Is  not 
warranted  by  the  evidence. 

Th  court  charged  the  Jnry,  in  reference  to 
the  accidental  discharge  of  the  pistol,  to  tbe 
effect  that.  If  by  this  means  deceased  was 
killed  unintentionally,  they  should  acquit. 
The  court's  cbarge  was  submitted  alone  upon 
tbe  broad  proposition  that,  if  the  pistol  was 
Bred  accidentally,  they  should  acquit.  Ap- 
pellant's theory  and  evidence  was  that  while 
the  pistol  was  fired  accidentally  and  uninten- 
tionally, yet  It  was  done  so  while  he  was  in 


tbe  act  of  defending  himself  against  an  as- 
sault of  deceased,  and  that  he  was  using 
the  pistol  as  a  bludgeon  with  which  to  strike, 
and  it  was  thus  the  pistol  wais  accidentally 
discharged.  In  other  words,  the  conrt  sub- 
mitted the  broad  proposition  of  the  accidental 
discharge  of  the  pistol,  while  defendant's  evi- 
dence was  to  the  effect  that  he  was  using  It 
as  a  bludgeon  In  defense  of  himself,  and  that 
it  was  while  defending  himself  or  attempting 
to  defend  himself  by  this  means  that  the 
pistol  was  discharged.  The  charge  requested 
was  a  direct  pertinent  application  of  the  law 
to  the  facts,  and  upon  another  trial  it  should 
be  given. 

Appellant  proposed  to  prove  as  res  gestm 
what  was  said  by  himself  immediately  after 
the  shot  was  fired,  which  tended  to  indicate- 
an  accidental  discharge  of  the  pistol.  We- 
believe  this  testimony  should  be  admitted.  It 
was  Immediately  connected  with  the  shooting, 
a  part  and  parcel  of  tbe  transaction  Itself, 
and  was  clearly  res  gestae.  Without  enter- 
ing Into  a  discussion  of  the  matters  set  out 
Id  the  bill  pro  and  con  by  the  Judge  and  the 
attorneys,  it  Is  sufficient  to  say  that  upon 
another  trial  this  testimony  should  be  admit- 
ted. 

The  application  for  continuance  will  not  be 
discussed,  as  the  absent  witnesses  may  be 
present  upon  another  trial;  and.  If  not.  It  will 
come  in  different  form. 

For  tbe  errors  Indicated,  tbe  Judgment  is 
reversed  and  the  cause  reinanded. 


8PIAK8  V.  STATifl. 

(Court  of  Criminal  Appeals  of  Texas.    June  24, 

1902.) 

CATTLB  THBPT— CONSBNT  TO  TAKINO— BVI- 
DHNCB— ACTIONS  OF  DEFENDANT— 1MPRB3- 
SIONE  OF  WITNESS— STATEMENTS  TO  OFFI- 
CER. 

1.  Where  in  a  prosecution  for  theft  the  owner 
of  the  property  Is  a  witness^  and  there  is  no 
posltlre  testimony  that  he  did  not  consent  to 
the  taking,  a  conviction  cannot  be  had,  no 
matter  how  strong  the  circumstantial  evidence 
of  want  of  consent  may  be. 

2.  On  the  trial  of  defendant  for  stealing  a 
bull,  testimony  tbat  he  was  seen  a  day  or  two 
before  riding  through  the  owner's  pasture,  look- 
ing at  his  cattle,  was  competent  for  the  purpose 
of  showing  his  intent,  though  the  evidence  of 
the  taking  by  him  was  positive. 

8.  On  ue  trial  of  defendant  for  stealing  a 
bull,  a  witness  who  saw  defendant  riding 
through  the  owner's  pasture  a  day  or  two  be- 
fore the  theft  should  not  be  permitted  to  tes- 
tify that  defendant's  actions  attracted  wit- 
ness' attention,  and  that  he  watched  defend- 
ant 

4.  On  the  trial  of  defendant,  accused  of  theft, 
statements  made  by  him  to  the  sheriff  while  in 
custody  on  such  charge  may  be  shown  in  evi- 
dence against  him. 

Appeal  from  district  court  Williamson 
coun^;  R.  L.  Penn,  Judge. 

Will  Spiars  was,  convicted  of  theft,  and 
appeals.    Reversed. 

f  L  8m  Larcany,  vol.  U,  Cut  Die  |  Ul. 
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W.  W.  NelmB,  for  appellant  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  the  theft  «f  one  head  of  cattle,  and 
given  two  years  to  tiie  penitentiary;  hence 
this  appeal. 

Appellant  claims  that  the  state  failed  to 
prove  the  want  of  consent  of  the  owner,  as 
shown  by  the  record.  An  Inspection  of  the 
record  fehows  that  the  alleged  owner,  Hons- 
ton,  was  on  the  stand  and  testified  fully,  but 
did '  not  state,  tn  terms,  that  appellant  did 
not  have  his  consent  to  the  taking  of  said 
head  of  cattle.  The  testimony,  however,  does 
show  circumstantially  that  appellant  did  not 
have  hlB  consent  In  Hosklns  v.  State  (Tex. 
Cr.  App.)  43  S.  W.  lOOS,  this  identical  ques- 
tion was  made;  and  It  was  there  held  that 
a  verdict  of  guilty  of  theft  will  not  be  re- 
versed because  the  want  of  consent  to  the 
taking  of  the  property  was  not  proved  by 
positive  evidence  of  the  owner,  who  was  a 
witness  In  the  case,  wha%  the  evidence, 
though  drcmnstantlal,  shows  an  absolute 
want  of  consent  But  this  case  overruled 
Good  V.  State,  80  Tex.  App.  276,  17  S.  W. 
409,  and  was  in  turn  overruled  In  Wisdom 
V.  State  (Tex.  O.  App.)  61  S.  W.  828,  which 
was  followed  In  Ridge  v.  State  (Tex.  Cr. 
App.)  60  S.  W.  774.  So  that  it  appears  to 
be  the  rule  now  that  the  want  of  consent  of 
the  owner  to  the  taking  must  be  proved  by 
positive  testimony,  where  this  Is  attainable, 
and  circumstantial  evidence,  no  matter  how 
strong,  win  not  suffice. 

Appellant  also  contends  that  the  court 
erred  In  permitting  the  witness  Gray  to  tes- 
tify on  behalf  of  the  state  to  the  etTect  that 
he  lived  on  the  same  place  prosecutor,  Hous- 
ton, lived  on;  his  house  being  across  the 
creek  and  about  one-fourth  of  a  mile  from 
Houston's.  The  pasture  included  270  acres 
of  land  under  fence.  A  day  or  two  before  the 
taking  of  Houston's  bull,  witness  was  hunt- 
ing In  the  pasture,  and  met  defendant  riding 
a  hone.  He  came  up  to  witness  and  In- 
quired about  a  horse  he  said  he  was  hunting. 
He  then  left  and  witness  saw  him  ride  up  to 
several  bunches  of  horses  and  cattle  and  look 
at  them,— "sorter  riding  around  them.  His 
actions  attracted  my  attention,  and  I  watch- 
ed him.  On  the  foUowing  day,  and  a  day 
before  tiie  taking  of  Houston's  bull,  be  rode 
up  to  where  I  was  cutting  wood  in  the  pas- 
ture, and  asked  me  if  I  knew  where  Houston 
was,  and  said  he  was  looking  for  him,  to 
trade  saddles  with  him."  Appellant  objected 
to  this  testimony  because  it  was  Incompetent 
and  irrelevant;  the  facts  not  being  of  an 
Incriminating  character,  and  not  shown  to 
have  been  in  any  manner  connected  with  the 
offense  charged,  and  embraced  an  opinion  of 
the  witness,  which  was  calculated  to  greatly 
injure  the  defendant  before  the  Jury.  This 
was  overruled,  and  the  testimony  admitted. 
la  a  case  Involving  circumstantial  evidence^ 
great  latitude  Is  allowed  as  to  the  Introdac- 


tlon  of  testimony.  Tn  this  case  the  taking 
was  shown  by  positive  testimony.  However, 
the  state  relied  upon  circumstances  to  8bo\r 
tile  Intent  of  appellant  We  think  K  waa 
competent  to  show  the  acts  of  appellant  a 
day  or  two  before  the  alleged  taking,  as  to 
riding  through  the  prosecutor's  pasture,  and 
looking  at  his  cattle.  But  the  Impression  It 
produced  on  the  witness  was  not  competent 
to  go  before  the  jury,  and  it  was  not  proper 
for  the  court  to  permit  the  witness  to  state 
that  appellant's  actions  attracted  his  atten- 
tion, and  he  watched  htm,  as  this  was  tanta- 
mount to  telling  the  jury  that.  In  the  opinion 
of  the  witness,  appellant's  actions  were  of  t 
suspicious  character.  Whatever  Inferences 
were  to  be  drawn  from  the  acts  and  condnct 
of  appellant  should  have  been  left  entirely 
to  the  Jury. 

We  believe  It  was  competent  for  the  state 
to  show  the  statement  made  by  appellant 
to  the  sheriff  of  Williamson  county  after  be 
had  been  turned  over  to  said  sheriff  by  the 
sheriff  of  Runnells  county.  He  was  turned 
over  on  this  accusation,  and,  judging  from 
the  bill,  appellant  knew  at  the  time  he  made 
the  statement  that  be  had  been  turned  over 
on  account  of  this  accusation,  and  not  be- 
cause of  the  misdemeanor  charged  against 
him.  Of  course,  appellant  could  show  In 
explanation  of  his  statement  to  the  sheriff, 
as  he  did,  that  he  did  not  know  when  he  fled 
from  the  sheriff  that  he  was  being  arrested 
for  the  theft  of  one  head  of  cattle,  but  be- 
lieved It  was  on  account  of  the  misdemeanor. 

Appellant  strenuously  insists  that  the  evi- 
dence does  not  sustain  the  verdict  Inasmuch 
as  the  explanation  given  by  appellant  at  the 
time  he  was  detected  In  possession  of  the 
yearling  was  reasonable,  and  the  state  failed 
to  show  Its  falsity,  and  becanse  the  state 
failed  to  show  any  intent  to  permanently 
appropriate  said  animal.  This  is  a  very 
peculiar  case,  but  we  do  not  feel  authorized 
to  declare,  on  this  record,  that  tiiere  Is  not 
sufficient  testimony  to  sustain  the  finding  of 
the  Jury  on  the  question  of  a  fraudulent  in- 
tent to  permanently  appropriate  the  animal 
to  appellant's  own  use  at  the  time  of  the 
taking.  We  believe  the  charge  of  the  court 
on  this  subject  sufficiently  guarded  appel- 
lant's rights. 

For  the  errors  discussed,  the  judgment  It 
reversed  and  the  cause  remanded. 


BECKHAM  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jane  24, 

1902.) 

SaCOND-DEaRKB     HURDEIt-RI8     OESTX-IS- 

STRUCnONS— ICANSLAUOHTBR— SUDOXN 

PASSION— "ADEQUATB  CAITSB." 

1.  On  a  prosecntion  for  second-degree  mar- 
der,  evidence  of  what  defendant  told  a  witnen 
coming  on  the  scene  within  two  or  three  mln- 

tt  Be«  Criminal  Law.  vol.  1^  Out.  Og.  I  tu: 
HomleM*.  vol.  M,  Cant.  vig.  I  A. 
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ntes  liter  the  hosdcid*  v«i  admisalble  u  rea 
gegta. 

2.  Ehrldence  of  what  defendant  toTd  a  justice 
ot  the  peace  aa  to  how  the  homicide  occurred, 
vhen  he  came  tb  surrender  himaelt,  was  not 
idmiaaible  as  res  gestxe. 

3.  Evidence  ef  what  defendant  and  his  father 
said  and  did  to  decedent's  wife  at  the  time  and 
immediately  after  the  homicide  was  adoiissible 
13  res  cestse. 

4.  if  defeodaot  and  his  father  went  to  the 
place  of  the  homicide,  not  intending  to  provol^e 
a  conffict.  and  decedent's  wife  procured  a  pistol 
aad  fired  it  oif,  and  shortly  afterward  came  to 
tbe  doer  with  the  pistol  in  hand,  and  decedent 
attached  defendant  s  father,  and  defendant  be- 
I'.inie  excited,  and  was  thereby  rendered  inca- 
pabte  of  cool  reflection,  and  did  some  act  not 
actnally  necessary  to  defend  himself  and  fa- 
ther, such  act  might  be  predicated  on  adequate 
cause,  and  attributed  to  hot  blood,  and  an  in- 
struction as  to  manslaughter  should  have  been 
given. 

5.  When  tbe  court  charged  that  If  defendant 
and  his  father  acted  t^ether  with  deadly 
weapons  in  a  sudden  transport  of  passion, 
aroused  without  adequate  cause,  he  was  guilty 
of  murder  in  the  second  degree,  it  was  error  to 
not  charge  what  was  meant  by  "adequate 
oaose,"  in  the  absence  of  any  charge  as  to 
manslaughter. 

S.  Where,  on  a  prosecution  for  second-degree 
marder,  tbe  only  charge  as  to  self-defense  made 
the  intent  of  another  in  killing  deceased  cod- 
trolling  as  to  defendant's  intent,  it  was  error 
t«  refuse  a  charge  defining  defendant's  rights, 
predicated  on  his  testimony  that  he  was  actu- 
ated by  a  different  motive,  and  that  he  did  not 
shoot  at  deceased  at  alL 

Ajipeal  from  district  eourt,  Bexar  comity; 
John  H.  Clark.  Judge. 

Brookfl  Beckham  was  convicted  of  murder 
ia  the  second  decree,  and  appeals.    Bevened. 

Robt  A.  John,  Asst.  Atty.  Oen.,  for  the 
State. 

HENDERSON,  J.  Appellant  -was  convicted 
of  murder  In  tbe  second  degree,  and  his  pun- 
ishment aaaesaed  at  confinement  In  tbe  pen- 
itentiary for  a  tenu  ot  rix  years;  hence  thla 
appeal. 

Tbe  evidence  on  the  part  of  tbe  state  tends 
to  show  that  the  homicide  occurred  on  account 
of  a  dispute  or  controversy  vrith  reference  to 
the  posseaaion  of  a  certain  piece  of  land. 
Deceased,  BolomoB  Holmes,  was  in  possession 
of  the  land,  enttlvatlng  the  same.  A  suit  or 
suits  were  pending  between  him  and  his  wife, 
Lydla  Holmes,  through  whom  he  claimed, 
and  one  Pitman  and  Iila  wife,  the  father  and 
mother  of  deceased's  wife.  Pending  this  suit, 
appdlant  rented  the  entire  tract,  Including 
the  portion  occupied  by  deceased  and  his 
wife.  On  the  day  of  the  homicide,  appellant. 
Brooks  Beckham,  and  his  father,  D.  W.  Beck- 
ham, both  armed  with  pistols,  went  over  to 
deceased's  house.  When  they  got  there  they 
found  deceased,  with  several  employes  and 
members  of  his  family,  engaged  In  mending 
a  plow  In  hla  yard,  near  the  house.  Appel- 
lant relates  what  occured  there  substantially 
as  follows:  "When  we  got  to  where  they 
were  mending  the  lAow,  Holmes  was  standing 
vp,  with  a  doubletree  in  his  hand.  One  end 
of  It  was  on  the  ground,  and  his  hand  was 
rating  on  top  «f  tbe  other  end,  Uke  a  walk- 


ing stick.  Papa  eald,  'Good  morning,'  and 
■o  did  I.  Holmes  replied,  'Good  morning,' 
and  then  papa  spoke  of  Holmes  getting  ready 
to  plant,  and  Uolmea  said  he  thought  he 
would  plant  some  com;  and  then  papa  told 
him  that  he  had  seen  Judge  Trainer,  and,  at 
Judge  Trainer's  suggestion,  had  come  to  no- 
tify him  if  he  planted  and  lost  his  suit  that 
papa  would  not  pay  him  for  his  work  and 
seed.  Holmes  said  his  attorney  bad  advised 
blm  to  plant  when  he  got  ready.  Papa  then 
said  he  had  rented  the  whole  place  from  Mr. 
Pitman,  and  be  wanted  possession  of  the 
whole  place.  Holmes  said,  'It's  Lydla's  land.' 
Then  there  was  a  shot  fired  at  the  house,  and 
I  looked  and  saw  Mrs.  Holmes  with  a  pistol 
pointed  at  ua.  She  dodged  back  In  tbe  house, 
and  papa  and  I  drew  our  pistols.  I  said, 
'Look  out  papal  they  are  shooting  from  the 
house;'  and  then  Mrs.  Holmes  fired  again. 
And  then  Mrs.  Holmes  came  out  with  the 
pistol  in  both  hands,  pohtted  at  us.  I  drew 
my  pistol  and  fired  up,  but  towards  Mrs. 
H(dineB.  Just  about  the  time  the  shot  fired  at 
the  house.  Holmes  raised  the  broken  double- 
tree as  though  to  strike  with  it,  and  papa 
fired  twice  at  Holmes,  and  he  fell.  I  don't 
think  papa  fired  but  twice.  I  never  fired  at 
or  towards  Holmes,  and  only  once,  and  that 
was  to  stop  Mrs.  Holmes.  I  never  knew  that 
papa  had  a  pistol  until  then.  Mrs.  Holmes 
came  up  close  to  us,  pointing  the  pistol,  and 
I  kept  her  covered  with  my  pistol,  and  told 
her  if  she  did  not  drop  the  pistol  I  would  kill 
her.  She  dropped  the  pistol,  and  I  picked 
it  up.  We  remained  only  a  little  while,  and, 
just  as  we  were  going  off,  Oscar  Beckham 
came  up  and  asked  what  was  It  all  about;  and 
my  father  told  him  in  my  presence  how  It 
happened."  Appellant  further  testified  that 
when  he  saw  his  fstber  going  over  there  he 
put  his  pistol  In  his  pocket  and  followed  on 
after  him,  because  be  was  afraid  they  would 
try  to  hurt  him,  and  he  went  along  to  protect 
him;  that  neither  witness  nor  his  father  had 
spoken  roughly  to  Holmes,  or  offered  violence 
to  any  one,  until  the  shot  was  fired  In  the 
house.  Witness  did  not  shoot,  or  give  any 
aid  in  the  shooting  of,  Holmes.  At  the  time 
the  trouble  commenced  he  was  six  or  eight 
feet  to  the  right  of  his  father.  The  state's 
theory  tended  to  show:  That,  when  the  par- 
ties (appellant  and  his  father)  came  up,  de- 
ceased was  In  the  yard,  with  certain  members 
of  the  family  and  one  or  two  employes,  fix- 
ing a  plow.  After  accosting  deceased,  they 
demanded  possession  of  the  premises;  stat- 
ing that  they  had  come  for  possession,  and 
were  going  to  have  possession;  old  man  Beck- 
bam  speaking  In  an  angry,  threatening  maih- 
ner.  Holmes  replied:  "It  was  Lydia's  land, 
and  he  was  working  for  her."  That  about 
this  time  Mrs.  Holmes  fired  a  pistol  from  the 
house.  That  but  one  shot  was  fired.  Mrs. 
Holmes  explains  this  by  stating  that,  when 
she  saw  the  trouble  brewing  in  the  yard,  she 
went  In  and  got  the  pistol,  and.  In  endeav- 
oring to  see  if  It  would  revolve,  accidental]- 
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fired  It  oS  In  the  home.  When  this  shot  waa 
fired, '  appellant  and  his  father  both  drew 
their  platola  and  commenced  firing  at  deceas- 
ed, who  was  doing  nothing  at  the  time  bnt 
standing  there,  and  did  not  have  the  broken 
piece  of  doubletree  in  his  band,  as  stated  by 
appellant  That  when  old  man  Beckham 
drew  his  pistol  he  shook  It  In  the  face  of  de- 
ceased and  said,  "This  is  what  I  come  for." 
When  the  shooting  began,  the  wife  cf  de- 
ceased came  out  with  the  pistol  In  her  hand, 
but  she  did  not  endeavor  to  use  it.  After  the 
Beckhams  had  shot  deceased  down,  they  point- 
ed their  pistols  at  Mrs.  Holmes,  and  cursed 
her  and  compelled  her  to  put  her  pistol  down. 
This  Is  a  sufficient  statement  of  the  case  in 
order  to  discuss  the  questions  presented. 

On  the  trial  appellant  desired  to  prove  by 
the  witness  Oscar  Beckham  what  he  and  his 
father,  D.  W.  Beckham,  told  witness  after 
he  came  to  the  place  of  the  homicide,  and 
when  they  were  leaving.  He  claims  that  this 
was  admissible  as  a  part  of  the  res  gestae 
of  the  homicide.  The  bill  shows  that  the  wit- 
ness Oscar  Beckham  was  about  a  quarter  of 
a  mile  from  the  scene  of  the  shooting;  that 
when  be  heard  the  shots  he  immediately  ran 
to  the  scene,  and  arrived  there  within  two 
or  three  minutes;  that  after  he  got  to  the 
place  he  started  away  in  company  with  de- 
fendant and  D.  W.  Beckham,  and  had  gone 
about  60  yards  from  the  place  of  the  shooting, 
having  remained  only  a  short  time  at  the  place 
of  the  shooting;  that  he  inquired  of  his  fa- 
ther and  brother  how  the  shooting  occurred; 
and  that  they  thereupon  told  him  the  clrcum- 
stancea  attending  the  homicide.  This  teat^ 
mony  would  appear  to  be  res  gestae,  under  the 
rule  laid  down  by  a  majority  of  the  court  In 
Freeman  v.  ^tate  fTex.  Cr.  App.)  46  S.  W. 
641,  and  the  court  erred  In  rejecting  It. 

Appellant  also  assigns  as  error  the  refusal 
of  the  court  to  permit  witness  J.  M.  Trainer, 
justice  of  the  peace,  to  testify  what  D.  W. 
Beckham  told  him  as  to  bow  the  homicide 
occurred  when  he  came  to  make  a  surrender 
to  him.  We  do  not  think  this  was  res  gestae, 
and  it  was  properly  excluded  by  the  court. 

We  think  It  was  competent  to  show  what 
D.  W.  Beckham  and  his  son  (appellant)  said 
and  did  to  Mrs.  Lydia  Holmes  at  the  time  and 
immediately  after  the  homicide,  as  this  waa 
clearly  res  gestae. 

Appellant  reserved  an  exception  to  the  fail- 
ure of  the  court  to  charge  on  manslaughter. 
It  occurs  to  us  that  a  charge  on  this  subject 
should  have  been  given.  Of  course,  the  facta 
and  circumstances  detailed  do  not  show  any 
of  the  statutory  adequate  causes,  however. 
If  appellant  and  his  father  went  to  the  place 
of  the  homicide,  not  Intending  to  provoke  a 
conflict,  and  doing  no  act  for  that  purpose, 
and  deceased's  wife,  believing  they  had  come 
to  raise  a  difficulty,  procured  a  pistol,  and 
either  intentionally  or  accidentally  fired  the 
same  off,  and  shortly  after  came  to  the  door 
with  the  pistol  in  hand,  and  deceased  attacked 
D.  W.  Beckham,  and  appellant  became  exclt> 


ed,  and  was  thereby  rendered  incapable  of 
cool  reflection,  and  then  did  some  act  not  In 
the  actual  or  apparent  necessary  defense  of 
himself  or  his  father,  such  act  might  be  pred- 
icated on  adequate  cause,  and  attrlbotalde 
to  hot  blood,  and  consequently  be  manalaagb- 
ter. 

Appellant  also  contends  (and  we  will  notice 
It  in  this  connection)  that  the  conrt  should 
have  defined  "adequate  cause,"  In  connection 
with  the  charge  on  murder  In  the  second  d^ 
gree,  inasmuch  as  the  conrt  instructed  the 
Jury  that,  if  they  believed  appellant  and  his 
father  acted  together  with  deadly  weapons  in 
a  sudden  transport  of  passion,  aroused  with- 
out adequate  cause,  and,  not  In  defense  of 
themselves,  or  either  of  them,  shot  and  killed 
Holmes  (deceased),  to  find  defendant  gnlll; 
of  murder  In  the  second  degree.  No  charge 
was  given  on  manslaughter,  and  the  Jury  bad 
no  criterion  to  determine  what  the  court 
meant  by  "adequate  cause";  and  we  believe, 
in  connection  with  the  charge  given,  the  court 
should  have  further  defined  wbat  would  coq- 
stltute  adequate  cause. 

The  only  charge  given  by  the  court  on  self- 
defense  made  the  Intent  of  D.  W.  Beckham  is 
killing  deceased  the  controlling  issue  in  the 
case,  and  limited  app^ant's  rights  to  what- 
ever intent  may  have  actuated  D.  W.  Beck- 
ham. According  to  the  testimony  of  the  de- 
fense, appellant  may  have  heea  actuated  by 
some  other  intent  than  that  which  controlled 
D.  W.  Beckham.  To  cure  this  error  of  the 
conrt,  be  asked  a  charge  defining  his  rights, 
predicated  on  his  testimony.  We  think  these 
charges  should  have  been  given.  The  appear- 
ances of  danger  to  either  D.  W.  Beckham  or 
to  himself  from  defendant's  standpoint  may 
have  been  very  different  from  the  appear- 
ances of  danger  to  D.  W.  Beckham  from  bis 
standpoint  Moreover,  according  to  appel- 
lant's testimony,  he  did  not  shoot  at  deceased 
at  all,  bat  only  fired  one  shot  In  the  direc- 
tion of  Mrs.  Holmes,  who  had  fired  the  pistol 
in  bis  direction,  and  was  coming  towards  him 
with  the  pistol.  This  shot  was  not  fired  di- 
rectly at  her,  bnt  was  intended  to  prevent 
her  from  further  attacking  them.  If  appel- 
lant did  no  more  than  this,  be  was  guilty  of 
no  offense;  at  least  be  should  have  bad  a 
charge  predicated  on  the  theory  presented  by 
his  evidence. 

For  the  errors  discussed  the  Judgment  Is  re- 
versed, and  the  cause  remanded. 


GORTEZ  V.  STATB. 

(Conrt  of  Criminal  Appeals  of  Texas.   Jane  24. 

1902.) 

MURDER-GHANOa    0E>    TBNUB-LOCAL    FREJ- 

HDICB>-ILLJSOAL  ARRBST— ARRBST  WITHOUT 

WARRANT  —  STATING   OFTBNSB   CHARGED - 

RESISTANCS-BVIDBNCB-INSTRUCnONS. 

1.  On  an  application  for  change  of  veDoe  of 

a  prosecution  for  murder,  it  appeared  that  di>- 

ceased  was  sheriff  of  the  conn^,  and  aecnoHi 

a  Mexican;   that  shortly  (Ut^r  the  homicide  in 
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question  he  was  charged  with  Hilling  the  sher- 
iff and  conatable  of  another  county;  that  an 
account  of  the  killings  was  published  in  local 
papers  having  an  extensive  circulation,  in 
which  accosed  was  denounced  as  a  murderer 
and  horse  tliief ;  that  a  sum  of  money  had  been 
raised  by  sabecription  for  the  arrest  of  the 
accused;  that  a  reward  was  offered  by  the 
commissioner  of  the  county;  that  lie  was  pnr- 
sned  by  posses;  and  that  mob  violence  was 
feared  after  his  arrest.  A  number  of  witnesses 
testified  that  the  feeling  against  accused  had 
rery  much  subsided,  and  a  number  spoke  of  the 
killing  as  a  murder,  but  the  majority  of  them 
stated  they  knew  of  no  prejudice.  Beld,  that 
a  change  of  venue  should  have  been  granted. 

2.  On  a  prosecution  for  murdering  an  ofiScer 
while  attempting  to  arrest,  without  a  warrant, 
for  an  alleged  theft  of  a  mare,  evidence  of  a 
witnea*  tot  defendant  that  the  mare,  which  be 
had  traded  a  horse  to  defendant  for,  had  not 
been  stolen,  but  was  good  property,  and  had 
been  in  the  neighborhood  over  a  year,  was  ad- 
missible, where  the  state  had  first  introduced 
testimony  tending  to  show  that  the  mare  was 
stolen,  though  the  testimony  offered  by  the 
state  was  itself  incompetent. 

3.  On  a  prosecntion  for  murder,  it  was  not 
error  to  r^se  to  permit  defendant  to  prove 
by  a  witness  that  after  the  killing  he  heard  ex- 
pressions of  a  desire  to  lynch  defendant:  there 
being  nothing  to  ahow  that  defendant  knew  of 
^ucb  expressions,  or  that  he  was  actuated  by 
them  in  anything  that  he  did  after  the  killing. 

4.  White's  Ann.  Code  Cr.  Proc.  art.  250,  pro- 
vides that  when  it  shall  be  satisfactorily  proved 
by  the  representation  of  a  credible  person  that 
a  felony  has  been  committed,  and  that  the  of- 
fender is  about  to  escape,  so  that  there  is  no 
time  to  procure  a  warrant,  he  may  be  arrested 
without  warrant.  On  a  prosecution  for  the 
killing  of  a  sheriff  making  an  arrest  for  horse 
theft  without  a  warrant,  it  was  not  shown 
that  the  sheriff  pursuing  accused  knew  the 
name  of  the  one  he  was  pursuing,  nor  that  any 
reasonable  description  was  given  of  him,  and 
there  was  no  evidence  that  he  was  about  to 
escape,  or  that  any  horses  had  been  stolen. 
Bttd  error  to  admit  testimony  to  show  that 
the  sheriff  had  been  informed  by  a  credible 
person  that  accused  had  committed  horse  theft 
and  was  abont  to  escape. 

5.  Where  a  sheriff,  making  an  arrest  without 
warrant,  merely  stated  to  the  one  whom  he 
was  attempting  to  arrest  that  he  arrested  him 
for  hone  stealing,  and  the  character  of  the  offi- 
cer waa  not  known  to  defendant,  the  arrest  was 
illegal. 

6.  On  prosecntion  for  the  killing  of  a  sheriff 
while  making  an  arrest,  the  same  having  been 
illegal,  all  the  state's  evidence  relative  to  the 
arrest  should  have  been  excluded. 

7.  On  a  prosecution  for  the  killing  of  a  sher- 
ilf  while  attempting  to  make  an  illegal  arrest  of 
accused  and  his  brother,  the  evidence  tended  to 
ehow  chat,  before  any  hostile  demonstration  on 
the  part  of  defendant  or  his  brother,  the  officer 
shot  the  brother,  and  that  accused  then  drew  a 
pistol  and  shot  the  officer.  Held,  that  if  ac- 
cused drew  his  pistol  to  protect  himself  and 
brother,  and  shot  to  protect  himself,  he  was 
tuilty  of  no  crime,  though  he  did  not  know  of 
the  illegality  of  the  arrest 

Appeal  from  district  court,  Karnes  county; 
Jas.  C.  Wilson,  Judge. 

Gregorlo  Cortez  was  convicted  of  murder 
In  the  first  degree,  and  appeals.    Keversed. 

Atkhison  &  Abemathy  and  Samuel  Belden, 
Jr.,  for  appellant  J.  V.  Vandenherg,  Bell  & 
Browne,  and  Bobt  A.  John,  Aast  Atty.  Gen., 
for  the  State. 

1  7.  Se«  Homlcida,  vol.  M;  Cant  Dig.  |  U4. 


HENDERSON,  J.  Appellant  waa  convict- 
ed of  murder  in  the  first  degree,  and  his  pun- 
istuuent  assessed  at  death;  hence  this  appeal. 

Appellant  filed  a  motion  to  quash  the  lu- 
dlctment  on  the  ground  that,  he  being  a  Hex- 
lean,  members  of  bis  race  w^e  discriminated, 
against  in  the  organization  of  the  grand  Jury 
which  returned  tb«  Indictment  We  bave  ex- 
amined the  proof  on  that  proposition,  and  the 
evidence  falls  to  support  the  motion.  We 
make  the  same  observation  with  reference  to 
the  motion  to  quash  the  special  venire,  which 
la  predicated  on  the  same  testimony. 

Appellant  also  filed  a  motion  to  change  the 
venue  on  two  grounds:  First  that  there 
was  so  great  a  prejudice  against  him  In 
Karnes  county  as  that  he  could  not  expect  a 
fair  and  Impartial  trial;  second,  that  there 
existed  a  dangerous  combination  In  said 
county,  Instigated  by  Influential  persons,  by 
reason  of  which  he  cannot  expect  a  fair  trial. 
Both  appellant  and  the  state  offered  evldoice 
on  said  grounds.  Some  15  witnesses  were 
introduced  by  appellant  and  10  for  the  state. 
It  was  shown  that  W.  T.  Morris,  who  was 
killed  by  appellant,  was  the  sheriff  of  Karnes 
county,  and  was  a  popular  dtlzen;  and  that 
appellant  waa  a  Mexican.  It  was  also  in 
evidence  that,  a  day  or  two  after  the  homi- 
cide in  Karnes  county,  he  was  charged  with 
killing  the  sheriff  and  constable  of  Gonaales 
coimt}--  that  an  account  of  the  killing  of 
these  parties  was  published  in  the  local  pa- 
pers in  Karnes  county,  of  which  there  were 
three  or  four,  and  also  in  the  Bxpress,  News, 
and  I'ost  Texas  dally  papers,  which  bad  an 
extensive  circulation  in  Karnes  county;  thai 
In  said  publications  appellant  was  charged 
with  the  murder  of  said  parties;  and  in  the 
local  papers  appellant  was  denounced  both 
as  a  murderer  and  horsethlef;  and  an  ac- 
count somewhat  In  detail  was  given  In  them- 
of  the  kllUng  of  Sheriff  Morris.  It  Is  also 
shown  that  some  $600  or  $600  was  raised, 
by  subscriptions  circulated  among  the  citi- 
zens of  Karnes  county,  for  the  arrest  of  ap- 
pellant for  the  killing  of  Morris;  a  great 
many  citizens  in  all  parts  of  the  county  sub- 
scribed to  said  fond:  and  this  was  supple- 
mented by  $100  reward  offered  by  the  com- 
missioners of  said  county  for  his  apprehen- 
sion. It  Is  shown  that  on  account  of  the 
prominence  of  the  deceased,  as  also  because 
of  the  subsequent  killing  of  Sheriff  Glover  in 
Gonzales  county  and  Constable  Snabel,  the 
case  was  given  great  notoriety,  and  was  dis- 
cussed very  generally  among  the  citizens  oC 
Karnes  county.  It  was  also  shown  that  de- 
ceased was  a  member  of  the  sheriffs'  associa- 
tion of  Texas,  and  that  sheriffs  from  other 
counties,  who  were  members  of  the  associa- 
tion, attended  the  trial.  It  was  also  shown 
that  on  appellant's  arrest  be  was  not  brought 
back  to  the  county  of  Karnes,  but  was  car- 
ried to  Jail  In  Bexar  county  for  safe-keeping, 
and  there  was  some  testimony  adduced  flow- 
ing some  apprehension  of  mob  violence. 
That,  immediately  on  the  flight  ^^appellai^ 
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ponei  were  raised  in  the  county,  who  scoured 
the  county,  as  well  as  adjoining  counties,  in 
search  of  appellant.  A  number  of  wltnessen 
who  were  Introduced  speak  of  some  feeling 
against  appellant  Immediately  after  the  kill- 
ing, but  state  that  the  feeling  had  very  much 
subsided.  A  number  of  witnesses  also  state 
that  it  was  the  general  opinion  that  appellant 
was  guilty  of  killing  Morris;  and  a  number 
say  they  believe  he  was  criminally  guilty; 
and  some  of  them  8pea1(  of  it  in  their  testi- 
mony as  a  murder.  A  great  majority  of  the 
witnesseB  state,  both  for  appellant  as  well 
as  the  state,  that  they  knew  of  no  prejudice 
agalnat  appellant  Some  of  these  were  sub- 
scribera  to  the  fund  for  appellant's  apprehen- 
sion, and  some  of  them  belonged  to  posses 
engaged  in  his  pnrsnlt,  and  some  of  them 
speak  of  the  case  as  a  murder,  but  they  be- 
IteTed  appellant  oonld  secure  a  fair  trial  iu 
ttie  coimty.  We  are  bound  to  gather  from 
this  testimony  tliat  the  case  became  notorious 
in  Karnes  county,  and  was  generally  known 
cf  and  discussed  by  the  citizens  of  all  classes; 
and  that  a  great  majority  of  those  liable  to 
Jury  service  must  have  formed  an  oi^ion  as 
to  the  guilt  or  Innocence  of  appellant;  and  if, 
as  has  been  held,  prejudice  and  prejudgment 
amount  to  the  same  thing,  then,  notwith- 
standing the  conclusion  drawn  by  some  of 
the  witnesses,  ttiat  no  prejudice  existed 
against  appellant,  we  are  constrained  to  be- 
lieve that  what  the  law  terms  "prejudice" 
did  exist.  Handle  r.  State,  84  Tex.  Cr.  R..43, 
28  S.  W.  9S3;  Oallaher  v.  State  (Tex.  Cr. 
App.)  SO  6.  W.  888;  Meyers  v.  State  (Tex. 
Cr.  App.)  46  B.  W.  817;  Faulkner  v.  State, 
66  S.  W.  1008,  8  Tex.  Ct.  Rep.  575.  We  also 
believe  that'  the  evidence  tends  to  show  a 
combination  of  influential  citizens  in  said 
county,  against  appellant,  which  would  ren- 
der it  difficult  for  him  to  secure  a  fair  and 
impartial  trial  there.  Some  60  or  70  influen- 
tial citizens  of  the  coimty  subscrllied  to  a 
fand  to  secure  his  arrest,  and  not  only  so,— the 
county  as  a  whole,  through  its  commission- 
ers' court,  subscribed  to  the  same  fund. 
True,  the  testimony  shows  that  this  fund 
was  not  contributed  for  his  conviction,  but 
for  his  arrest  Ordinarily,  men  do  not  con- 
trilwite  for  the  arrest  of  a  man  whom  they 
believe  innocent  but  rather  one  whom  they 
consider  guilty.  There  is  also  in  the  record  a 
suggestion  that  no  lawyer  in  the  county  could 
be  procured  to  defend  appellant  but  that  a 
number  were  ready  to  volunteer  to  prosecute. 
We  do  not  propose  to  criticise  the  citizens  of 
Karnes  county  for  sabscrlbing  to  a  fund  to 
capture  appellant  nor  to  censure  the  com- 
missioners' court  for  so  doing,  nor  to  find 
fault  with  meml>ers  of  the  bar  who  refused 
to  defend  him,  but  were  ready  to  volunteer 
to  prosecute  the  case  against  him.  These 
acts  may  be  commendatory  in  the  citizens. 
At  the  same  time  they  do  not  show  the  exist- 
ence ia  tliat  eounty  of  a  sentiment  calculated 
to  guaranty  to  appeUant  a  fair  trial  by  an 
iavartial  Jnry.    Prejudice  to  a  sinister  qual- 


ity, and  the  very  persons  whom  It  actuate* 
may  be  unconscious  of  its  existence.  Henct, 
no  fault  is  to  be  foimd  with  those  who  are 
willing  to  testify  that  in  their  opinion,  then 
was  no  such  prejudice  in  the  county  as  t* 
deny  appellant  a  fair  trial.  Doubtless  thej 
believed  that  a  fair  trial  could  have  but  ooe 
result  However  that  may  be,  it  occurs  to 
us  that  the  evidence  here  detailed  suffidentlr 
Indicates,  not  only  that  there  was  a  wld^ 
spread  prejudgment  of  appellant's  case  Is 
Karnes  county,  but  that  there  alsj  existed  is 
said  county  a  dangerous  combination  of  lo- 
fluentlal  persons;  and  we  believe  that  the 
venue  should  liave  been  changed  on  both  ac- 
counts. What  has  been  said  on  the  ques- 
tton  of  the  change  of  venue  disposes  of  this 
case.  However,  as  it  is  one  of  grave  im- 
portance not  only  to  appellant  but  to  the  state 
of  lexas,  and  Inasmuch  as  appellant  has  as- 
signed a  number  of  other  errors,  some  of 
which  we  believe  are  well  taken,  in  view  of 
another  trial  of  the  case,  we  l>elieve  it  prop- 
er to  discuss  them  in  order  that  they  may  ojt 
occur  again. 

AppeUant  Insists  that  the  court  erred  hi 
refusing  to  permit  him  to  prove  by  the  wit- 
ness Villareal  that  the  mare  he  had  traded  i 
horse  to  defendant  for  was  good  property; 
that  she  bad  not  been  stolen,  but  tiad  been  in 
that  neighborhood  for  more  than  a  year.  Ii 
view  of  the  testimony  offered  by  the  state. 
which  was  evidentiy  introduced  for  the  pur- 
pose of  showing  that  said  mare  was  stolen, 
this  testimony  was  competent;  but  as  will 
hereafter  be  seen,  the  testimony  offered  b; 
the  state  on  this  subject  was  not  competent 
evidence,  and,  this  being  excluded,  the  testi- 
mony offered  by  appellant  as  to  bis  owner- 
ship of  the  msre  will  not  be  admissible. 

There  was  no  error  in  the  action  of  the 
court  refusing  to  permit  appellant  to  prove  by 
the  witness  Mayfleld  that  after  the  killing  of 
Morris,  he  heard  expressions  of  dtizeos  of 
Karnes  county  of  a  desire  to  mob  or  lyndi 
defendant  There  is  nothing  in  the  record  bi- 
dicattng  that  appellant  knew  of  such  expres- 
sions, or  that  he  was  actuated  by  such  expres- 
sions in  anything  that  he  did  after  the  kiU- 
ing  of  Morris. 

By  assignments  of  error  Nos.  8,  9,  10,  and 
11,  he  criticises  the  action  of  the  court  ad- 
mitting testimony  of  Sheriff  Avant  GoDzalea, 
Villareal,  and  Martin.  This  evidence  was  in- 
troduced by  the  state  in  order  to  show  that 
deceased,  Morris,  had  been  informed  by  a 
credible  person  that  appeUant  was  guilty  of 
the  theft  of  horses,  and  was  about  to  escape, 
and  that  the  oflicer  did  not  have  time  to  pro- 
cure a  warrant  for  his  arrest;  and  that  con- 
sequently he  was  authorized  to  make  the  ar- 
rest of  appellant  without  a  warrant  In  or- 
der to  have  rendered  said  testimony  admissi- 
ble, it  should  have  shown  ths  drcumstanca* 
or  conditians  under  which  Sheriff  Morris,  oi 
Karnes  county,  was  authorized  to  arrest  ap- 
pellant without  a  warrant  under  article  250, 
White's  Aon.  Cods  Cb  Pn^    Witiwat  ledt- 
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iflg  ttits  testimony,  we  woidd  state  that  It 
does  not  ibow  by  satisfactory  proof  that  bi>- 
pellant  and  his  brother  Romaldo,  one  or  both 
of  tbem,  had  committed  the  theft  of  any  per- 
sod's  horse  or  facn'ses.  Sheriff  Avant  did  not 
know  the  name  of  the  person  he  was  pursu- 
mg,  nor  was  any  reasonable  deacriptiou  given 
of  him.  That  he  was  a  medium  sized  Mexi- 
can, with  a  big,  red,  broad-brlnuned  Mexican 
list,  might  apply  to  any  number  of  Mexicans. 
Xme,  It  was  ascertained  by  the  sheriff  fr<Mn 
Vllkreal  that  a  Mexican  by  the  name  of  Gre- 
gorlo  had  passed  that  way  with  some  horses 
about  a  month  b^ore  the  homicide.  But  this 
would  not  suffice  to  Identify  appellant,  mtr 
was  It  shown  that  he  suited  the  description 
giren.  No  person  is  shown  to  have  had  any 
horses  stolen,  much  less  that  appellant  was 
tbe  guilty  party.  There  was  not  enough  tes- 
timooy  to  have  authorized  an  affidavit  for  the 
arrest  of  appellant;  nor  was  it  shown  that 
Gregorio  Cortex  was  about  to  escape  and 
there  was  no  time  to  procnre  a  warrant  for 
his  arrest  On  the  oontraiy, '  the  evidence  Is 
to  the  ^ect  that  he  was  at  his  home  In  the 
county,  engaged  in  making  a  crop;  and  that, 
after  the  sheriff  learned  of  his  whereabouts 
QD  the  morning  of  the  homicide,  he  was  then 
within  six  miles  of  the  justice  of  the  peace, 
aad  could  have  obtained  a  warrant  had  he 
M  desired.  As  stated  above,  taking  this  evi- 
dence an  together.  It  did  not  authorize  an  ar- 
rest without  warrant,  nor  was  appellant 
shown  to  have  any  knowledge  of  the  facts  re- 
lated; consequently,  this  evidence  should  have 
been  excluded  by  the  court  on  the  same  prin- 
ciple that  the  court  would  have  been  required 
to  refuse  to  admit  a  defective  warrant  for 
the  arrest  of  appellant  This  is  not  like  the 
<'ase  of  Jacobs  v.  State,  28  Tex.  App.  79,  12 
S.  W.  408,  or  Cortex  v.  State  (Tex.  O.  App.) 
<ie  8.  W.  458,  which  followed  tbe  former  case. 
In  both  of  said  cases  appellants  were  shown 
to  be  fugitives  from  justice  at  the  time  of 
thetr  attempted  arrest;  they  were  thereby 
charged  with  notice  of  the  object  of  the  offi- 
cers in  pursuing  them.  Not  so  here,  as  there 
was  absolutely  no  testimony  showing  or  tead- 
iag  to  show  that  appellant  was  at  the  time 
a  fugitive  from  justice,  or  was  then  endeavor- 
ing to  escape. 

In  regard  to  the  attempted  execution  of 
the  arrest  It  will  be  observed  that  the  statute 
does  not  appear  to  regulate  the  mode  ot  ar- 
resting without  warrant  Reasonably,  how- 
ever, the  same  rule  would  apply  as  in  cases  of 
arrest  under  a  warrant:  that  is,  if  the  offi- 
cial character  of  the  officer  is  not  known  to 
the  party  to  be  arrested,  this  should  be  made 
known,  and  the  party  also  informed  of  the 
nature  and  character  of  the  accusation  against 
blm.  There  Is  no  evidence  that  the  official 
chaiact»  of  Sheriff  Morris  was  known  to 
tbe  accused.  He  simply  informed  him  that 
he  would  arrest  him  and  Bomaldo  for  horse 
stealing.  We  think  the  sheriff  should  have 
dladosed  his  official  character,  and  that  It 
had  been  made  known  to  him,  by  aatiafactory 


proof  on  the  part  of  a  credible  person,  nam- 
ing  him,  that  appellant  and  his  brother  had 
stolen  the  hotse  of  some  person,  and  that  be 
arrested  them  on  said  account  Montgomery 
V.  State  (Tex.  (%.  App.)  6S  &  W.  B37.  »  Li. 
R.  A.  866.  So,  it  foUows  that  there  being 
no  authority  for  tbe  arrest  of  appellant  with- 
out warrant,  and  the  method  pursued  in  at- 
tempting said  arrest  not  being  in  accordance 
with  law,  said  arrest  was  Illegal,  and  all  the 
testimony  resting  thereto  should  have  been 
excluded  by  the  court 

In  this  connection,  appellant  complains  of 
the  charge  of  the  court  on  self-defense,  and 
particularly  to  subdivisions  36  and  87,  which 
predicate  appellant's  right  of  resistance  to  an 
unlawful  arrest  on  his  knowledge  that  the 
attempted  arrest  was  illegal. 

Inasmuch  as  the  attempted  arrest  under 
the  circumstances  attending  the  killing  is  fully 
disclosed  In  the  testimony  of  Boone  Choate, 
who  accompanied  Sheriff  Morris  to  the  scene 
of  the  Iwmlclde;  we  will  state  his  testimony, 
substantially,  on  this  subject  as  follows: 
That,  the  sheriff,  TrlmmeU,  and  himself  pro- 
ceeded from  Martin's  to  the  Thulemey« 
ranch;  they  left  Trinunell  at  a  gate  about 
a  half  mile  from  the  house  at  some  pens,  he 
getting  out  of  the  surrey  thera  Morris  and 
himself  went  to  tbe  house  where  the  Mexi- 
cans lived;  arriving  at  the  house,  they  stop- 
ped at  the  fence,  about  00  feet  from  the  house; 
saw  two  Mexican  men  and  a  woman  and 
some  children  at  the  bouse;  they  were  on  the 
back  gallery.  Appellant  was  sitting  on  the 
floor  on  the  back  gallery,  at  the  left  of  the 
door,  with  his  back  to  the  wail.  Romaldo, 
bis  brother,  was  sitting  on  the  gsllery,  on  the 
steps.  He  thought  the  woman  was  Leona, 
defendant's  wife.  When  they  drove  up,  wit- 
ness said,  "Oood  evening,"  and  they  replied, 
"Oood  evening,"  In  Spanish.  Romaldo  came 
out  to  the  fence.  When  be  reached  them,  wit- 
ness asked  him  if  Oregorio  lived  there,  and  he 
said,  "Yes,"  and  then  told  him,  "I  wanted  to 
see  him."  Romaldo  turned,  and  walked  about 
halfway  back  to  the  steps,  and  spoke  to  ap- 
pellant who  Immediatdy  got  up  and  came 
out;  Romaldo  walking  beck  ahead  of  him. 
Romaldo  walked  up  to  the  line  of  the  fence, 
and  stopped.  Gregorio  walked  up  about  10 
feet  behind  Romaldo,  and  stopped.  Morris 
then  told  witness  to  ask  defendant  his  name, 
and  he  answered  "Gregorio."  Then  told  wit- 
ness to  ask  him  his  other  name,  and  defend- 
ant said  it  was  "Lira."  Morris  then  told  wit- 
ness to  ask  Romaldo  his  name,  and  he  an- 
swered "Romaldo  L>ira."  Then  asked  him 
If  they  were  brothers,  and  Romaldo  answered 
"Yes."  Then  asked  Romaldo,  by  request  of 
Morris,  if  he  had  traded  a  horse  to  Andres  Vll- 
lareal  about  a  month  before,  and  he  replied, 
"No."  Then  asked  Oregorio  If  he  had  traded 
horses  with  Vlllareal,  and  he  answered,  "No." 
Then  asked  appellant  If  he  owned  any  other 
horses,  and  he  said  he  owned  two  horses  anA 
a  mule;  and  that  they  were  at  work  on  the 
place,  and  were  his;  that  be  hadL  bought  an*' 
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paid  tor  them.  During  the  oonversatlon,  Mor- 
ris and  witness  were  sitting  In  tbe  front  seat 
of  tbe  surrey;  no  one  was  In  the  back  seat 
After  the  conTersatlon  was  flnlshed,  Morris 
got  out  of  the  surrey,  and  stepped  over  the 
fence  to  the  right  of  the  two  men,  and  stop- 
ped there  about  12  feet  from  them.  He  then 
told  witness  to  tell  them  he  was  going  to  ar- 
rest both  of  them,  which  witness  Interpreted 
to  them.  Romaldo  asked,  "What  for?"  Wit- 
ness replied,  under  the  direction  of  Morris, 
"For  stealing  horses."  At  this  Juncture  de- 
fendant pulled  his  pistol,  and  said,  "Nobody 
can  arrest  me."  Bomaldo  then  Idnd  of  ran 
at  Morris  like  be  Intended  to  catch  him;  then 
Morris  pulled  bis  pistol  and  shot  Romaldo. 
Romaldo  was  about  four  or  five  feet  from  Mor- 
ris when  Morris  fired;  and  Romaldo  feU  right 
at  MoiTls'  feet.  Morris  then  turned  and  shot 
at  defendant,  and  In  a  second  after  that  de- 
fendant shot  at  Morris,  and  Morris  commenced 
to  reel  and  staggo',  going  down  the  wire  fence 
toward  the  gate.  Defendant  followed  him  up, 
Morris  (ell,  and  defendant  ran  op  and  shot 
him  again.  Witness  further  stated  that,  at 
the  time  Morris  flred  at  defendant,  defend- 
ant had  his  pistol  In  his  hand,  bringing  It 
up  on  a  level  toward  Morris.  Upon  cross- 
examination,  witness  stated  that  Morris  shot 
twice  before  defendant  shot;  that  he  sup- 
posed Morris  was  the  quickest  man;  that 
appellant  began  to  pull  his  pistol,  and,  after 
he  bad  begun  to  pull  his  pistol,  Morris  got  bis 
out,  and  shot  before  defendant  got-  his  ready 
to  shoot;  that  he  did  not  see  Romaldo  make 
any  effort  to  draw  any  arms.  Defendant  did 
not  ask  what  they  wanted  to  arrest  him  for, 
nor  ask  for  any  writ;  nor  did  Morris  tell  for 
the  theft  of  what  horse  he  arrested  him. 
When  Romaldo  advanced  on  Moirls,  he  was 
sort  of  In  a  stooping  or  bending  position,  and 
was  coming  directly  toward  Morris.  Did  not 
hear  defendant  say  anything  to  Morris  during 
the  shooting.  That  after  Morris  fell  appellant 
shot  him,  and  then  sort  of  straightened  up 
and  looked  around;  and  at  this  witness  left 
the  place. 

On  this  testimony,  the  court  should  not 
have  anbmitted  to  the  Jury  the  Issue  as  to  the 
legality  of  the  arrest,  but  should  have  In- 
formed them  that  the  attempted  arrest  of  ap- 
pellant and  bis  brother  Romaldo  by  Morris 
was  illegal.  This  being  true,  what  were  ap- 
pellant's rights  in  the  premises?  This  ques- 
tion has  beea  before  the  courts  In  this  and 
other  states  a  number  of  times,  and  has  been 
much  discussed;  but  the  question  Is  still 
fraught  with  difficulty.  Some  of  the  authori- 
ties say  that  In  case  of  an  attempted  arrest 
without  legal  authority,  though  the  want  of 
authority  is  unknown  to  the  party  at  the 
time,  if  a  killing  occur  In  resistance  of  such 
arrest,  the  ofFense  will  be  of  no  higher  grade 
than  manslaughter.  Goodman  v.  State,  4 
Tex.  App.  349;  Ross  v.  State,  10  Tex.  App. 
456,  38  Am.  Rep.  643;  Jones  v.  State,  26  Tex. 
App.  1,  0  S.  W.  53,  8  Am.  St.  Rep.  454;  Com. 
T.  Drew,  4  Mass.  391,  reported  in  Hor.  &  T. 


Gas.  Self-Def.  p.  706;  1  Blsh.  Cr.  Law,  |  868; 
2  Blsh.  O.  Law,  i  699,  subd.  2.  But  in  Ex 
parte  Sherwood,  29  Tex.  App.  334,  15  S.  W. 
812,  and  Miller  v.  State,  31  Tex.  Cr.  B.  608,  21 
S.  W.  026,  87  Am.  St  Bep.  836,  the  court  ex- 
presses Itself  to  the  effect  that  a  killing  In  re- 
sistance of  an  unlawful  arrest  is  not  neces- 
sarily no  more  than  manslaughter,  but  that 
it  may  be  manslaughter.  It  Is  held  "that  aa 
attempt  to  arrest  an  accused  person  unlaw- 
fully is  esteemed  a  great  provocation,  and 
may  reduce  the  killing  to  manslaughter  by 
producing  such  passion  as  would  render  him 
Incapable  of  cool  reflection.  We  have  not 
held  that  a  killing  to  prevent  an  unlawful 
arrest  must  of  necessity  be  nothing  greater 
than  manslaughter.  From  the  rule,  other 
matters  become  of  the  greatest  importance. 
There  must  be  an  attempt  to  make  the  arrest. 
The  attempt  must  be  to  make  an  unlawfui 
arrest;  the  prisoner  must  know  of  the  at- 
tempt and  he  must  know  that  tbe  attempt  Is 
to  make  an  unlawful  arrest  Why?  Be- 
cause, without  such  Icnowledge,  the  provoca- 
tion could  have  no  effect  upon  blm  whatever, 
and  hence  without  such  knowledge  it  is  abso- 
lutely certain  that  bis  passions.  If  any,  were 
not  caused  by  this  provocation."  And  see 
Stockton  V.  State,  25  Tex.  772.  We  under- 
stand from  these  authorities  that  In  arriving 
at  a  correct  conclusion  In  bomldde  cases,  the 
killing  must  be  viewed  from  the  defendant's 
standpoint;  that  is,  we  must  ascertain  as 
nearly  as  possible  from  tbe  evidence  tbe  re«- 
sons  or  motives  which  moved  or  Induced  tb? 
accused  to  do  the  killing.  The  facts  and  cir- 
cumstances of  every  case  give  character  to  it; 
and  these  may  Indicate,  where  the  killing  is 
In  resistance  to  an  unlawful  arrest  that  it 
was  murder  or  manslaughter,  as  shown  by 
tbe  facts  in  each  particular  case.  Of  course, 
where  tbe  aiTCst  Is  under  legal  authority, 
there  is  only  one  contingency  where  such  ar- 
rest can  be  rightly  resisted;  that  is,  where 
the  force  used  to  secure  it  is  excessive.  But. 
If  the  authority  to  make  an  arrest  is  wanting, 
the  person  attempting  such  arrest  is  in  the 
wrong  and  a  trespasser,  and  the  person  so  ar- 
rested can  resist  him  regardless  of  bis  knowl- 
edge that  the  arrest  was  illegal;  using  such 
force  only  as  Is  reasonably  necessary  to  pre- 
A-ent  the  arrest  or  free  himself  from  such  ille- 
^  '  I  restraint  If  he  use  no  more  force  than  is 
reiisonably  necessary  to  prevent  the  arrest  or 
to  free  himself  from  such  Illegal  restraint,  he 
would  be  guilty  of  no  offense.  But  If  sucli 
person.  In  resisting  an  arrest  or  In  endeavor- 
ing to  free  himself  from  an  illegal  airest. 
uses  more  force  than  Is  reasonably  neces.<!;iry. 
be  would  be  guilty,  at  the  least  of  man- 
slaughter. It  would  not  necessarily  follow 
that  bis  offense  would  be  no  more  than  man- 
slaughter. The  excessive  force  used  mljrtit 
be  so  enormous  as  to  suggest  malice,  or  this, 
with  other  circumstances,  might  suggest  a 
malicious  killing.  According  to  the  rule  laid 
down  In  Sherwood's  Case,  tbe  character  of 
the  homicide  would  be  determined,  firom  tbe 
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facts  and  drcumstancefl  Burroundlng  It,  from 
defeod&nfs  standi' olnt.  If,  in  tbe  attempted 
arrest,  deceased  did  no  more  than  make  a 
single  assault  on  appellant  and  his  brotber,  or 
attempted  to  make  such  assault,  and  did  not 
use  a  deadly  weapon,  and  neither  appellant 
nor  his  brother  was  put  In  danger  of  life  or 
serious  bodily  Injury,  actual  or  apparent,  and 
appellant  In  the  first  instance  resorted  to  a 
deadly  weapon,  and  slew  deceased,  he  could 
not  set  up  self-defense.  If  Morris  attempted 
an  illegal  arrest  of  appellant  and  his  brother, 
and  appellant  drew  his  weapon  merely  as  a 
precautionary  measure,  and  not  for  the  pur- 
pose of  killing  Morris,  because  be  bad  de- 
manded bis  arrest,  and  Morris  thereupon 
drew  bis  pistol  and  shot  Romaldo,  and  then 
«hot  at  appellant,  and  appellant  in  turn  shot 
and  killed  Morris,  he  would  be  guilty  of  no 
offense;  for  such  killing  would  be  in  bis  nec- 
essary self-defense.  Again,  if  appellant,  from 
the  acts  and  conduct  of  Morris  In  attempting 
to  arrest  him  and  his  brother,  reasonably  ap- 
prehended that  Morris  would  resort  to  a  dead- 
ly weapon  in  order  to  accomplish  the  arrest, 
then  be  had  a  right  to  anticipate  him,  and 
prepare  himself  by  drawing  a  weapon  to  pre- 
Tent  being  arrested.  In  such  case,  be  would 
not  be  required  to  permit  his  assailant  to  take 
the  lead,  and  thereby  give  him  the  advantage; 
but,  if  tbe  surroundings  indicated  a  resort  to 
a.  serious  or  deadly  conflict  on  tbe  part  of 
Morris,  be  could  prepare  to  meet  It;  and  if 
Morris  then  made  any  demonstration,  either 
upon  himself  or  his  brother,  showing  an  In- 
tent to  Inflict  serious  bodily  harm  upon  either, 
he  would  be  authorized  to  slay  him.  Boss  v. 
State,  10  Tex.  App.  46C,  38  Am.  Rep.  dl3.  In 
this  connection,  we  would  also  refer  to  the 
evidence  of  Leona  Cortez,  tbe  wife  of  appel- 
lant, who  testified  that  appellant  did  not  pull 
his  pistol  and  present  It  at  deceased  until 
deceased  had  drawn  his  pistol  and  shot  Ro- 
maldo. In  accordance  with  this  theory.  If 
deceased  attempted  an  Illegal  arrest  of  ap- 
pellant or  bis  brother,  and  In  the  first  in- 
stance, before  any  hostile  demonstration  on 
the  part  of  either  defendant  or  Romaldo,  re- 
sorted to  a  deadly  weapon,  and  shot  and  klll- 
«d  Romaldo,  and  appellant  then  drew  a  pistol 
to  protect  his  brother  or  himself,  and  deceas- 
ed, alter  shooting  Romaldo,  shot  at  appellant, 
and  appellant  then  shot  deceased,  and  be  did 
so  in  order  to  protect  himself,  in  such  case 
he  would  not  be  guilty  of  any  offense.  Tbe 
charges  as  given  by  the  court  otk  this  subject 
are  numbered  subdivisions  33  to  37,  Inclusive. 
Some  of  them  are  not  In  accord  with  the 
views  herein  expressed.  We  bave  not  at- 
tempted to  lay  down  any  form  for  such 
<^rge;  bnt  have  merely  suggested  the  princi- 
ples which  should  govern  a  charge  predicated 
4a  the  evidence  embodied  in  this  record,  and 
as  a  criterion  by  which  tbe  court  should  be 
governed  In  tbe  subsequent  trial  of  the  case, 
iboQld  tbe  evidence  be  the  same. 

For  tbe  errors  discussed,  the  judgment  It 
reversed  and  tb«  canse  remanded. 


OOWLES  r.  MISSOURI,  K.  &  T.  ET.  CO.  OF 

TEXAS. 
(Supreme  Court  of  Texas.     Nov.  3,  1902.) 

Error  to  court  of  civil  appeals  of  Fourth  sn- 
premc  judicial  district 

Action  by  Mrs.  C.  C.  Cowles  against  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company  of 
Texas.  Judgment  of  the  court  of  civil  appeals 
reversing  a  judgment  for  plaintiff,  and  she  brings 
error.    Affirmed. 

Campbell  &  McMeans  and  R.  E.  Erwio,  for 
plaintiff  in  error.  T.  S.  Miller,  Bean  ft  Nelms. 
S.  T.  Robb,  and  Marshall  Thomas,  for  defend- 
ant in  error. 

OAINES,  C.  J.  In  this  case  the  court  of 
civil  appeab  reversed  the  judgment  of  the  trial 
court  and  remanded  the  cause.  We  tocA  Juris- 
diction of  the  case  and  granted  the  writ  of  er- 
ror because  of  the  allegation  In  the  petition  for 
the  writ  that  the  decision  of  the  court  of  civil 
appeals  "practically  settled  the  case," .  and  be- 
cause, as  we  thought,  that  allegation  was  true. 
Having  examined  the  case  upon  its  merits,  and 
being  of  the  opinion  that  the  decision  of  the 
court  of  civil  appeals  that  "the  evidence  pre- 
sents a  clear  case  of  contributory  negligence"  Is 
correct,  it  becomes  our  duty  to  render  judgment 
for  the  defendant  in  error.  There  is  no  allega- 
tion in  the  petition  to  the  effect  that  tbe  serv- 
ants of  the  railroad  company  discovered  tbe  peril 
of  the  deceased  in  time  to  have  prevented  the  in- 
jury. The  judgment  of  the  court  of  civil  ap- 
peals, in  so  far  as  it  reverses  the  judgment  of 
the  trial  court.  Is  affirmed,  and  judgment  is  ben 
rendered  for  the  defendant  in  error. 


SLOAN  V.  KINO. 

(Court  oC  Civil  Appeals  of  Texas.    June  25, 

19020 

DBBD8— CORNERS— COUHSn   AND   SISTANCI^ 
AHBiaUITY— PAROL  BIVIDBNCB. 

1.  Where  there  is  no  ambiguity  on  the  face 
of  a  deed  which  calls  for  marked  comers  found 
on  the  ground,  but  the  course  and  distance  of 
one  of  the  lines  does  not  correspond  with  such 
corners,  the  line  must  run  straight  between  the 
comers,  and  testimony  is  not  admissible,  in  a 
boundary  suit,  to  show  that  a  different  line  was 
intended. 

Appeal  from  district  court,  San  Saba  coun- 
ty; M.  D.  Slator,  Judge. 

Action  by  James  L.  BClng  against  James 
Sloan.  From  a  Judgment  for  plalntlfl,  de- 
fendant appeals.    Reversed. 

Rector  &  Brown,  for  appellant  P.  M. 
Faver,  for  appellee. 

KEY,  J,  This  is  a  boundary  suit  We 
sustain  the  first  assignment  of  error,  which 
complains  of  the  ruling  of  tbe  trial  court  in 
permitting  the  plaintiff  and  two  other  wit- 
nesses to  testify.  In  substance,  that  at  the 
time  William  Thaxton  conveyed  the  land  to 
the  plaintiff's  father,  under  whom  tbe  plain- 
tiff claims,  it  was  agreed  between  them  that 
tbe  line  now  in  dispute  should  run  as  claimed 
by  the  plaintiff  in  bis  petition.  In  the  peti- 
tion the  line  In  dispute  is  described  as  run- 
ning from  a  marked  comer,  "thence  north, 
51°  east,  975  varas,  to  a  stake  in  the  east  line 
of  survey  No.  64,  from  which  a  mesqulte 
bears  north,  11  west,  7  varas;   thmce  north 

Y  1.  See  BoundarleB,  vol.  8,  Cent.  Dig.  i  U;  Bfl- 
fence,  vol.  20,  Cent  Dig.  |  17M.     ,_^   ("jOOQIC 
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270  varas  to  the  place  of  beginning,"— which 
beginning  point  Is  described  as  "a  pile  of 
stone,  the  northeast  comer  of  survey  No.  64, 
from  which  a  mesqulte  bears  south,  60  east, 
6  varas."  The  deed  from  Thaxton  to  the 
plaintiff's  father  calls  for  the  flrst  comer 
above  described,  "thence  north,  51°  east,  975 
varas,  to  a  stake  in  the  south  line  of  survey 
65,  set  for  the  northeast  comer  of  survey  No. 
64,  from  which  a  mesqulte  bears  south,  60 
east,  6  varas."  The  following  plat  will  illus- 
trate the  liae  is  dispute: 


The  comers  marked  "D"  and  "K"  call  for 
bearing  trees  found  upon  the  ground,  so  that 
there  can  be  and  is  not  any  dispute  as  to  the 
identity  and  location  of  these  two  corners. 
In  fact,  these  are  conceded  corners,  and  the 
appellant  contends  that  the  line  in  dispute 
should  run  straight  from  D  to  E,  regardless 
of  course  and  distance;  while  the  plalndtC 
contends  that  it  should  run  from  D  north,  61° 
east,  to  the  east  line  of  survey  No.  64,  and 
thence  north  to  S.  The  line  asserted  by  the 
appellant  does  not  conflict  with  any  descrip- 
tive calls  in  the  deed,  except  those  for  course 
and  distance;  while  the  lines  asserted  by  the 
appellee  Interpolate  into  the  deed,  as  descrip- 
tive calls,  the  comer  marked  "F,"  and  from 
that  point  another  and  different  course  and 
distance  from  any  called  for  in  the  deed.  In 
other  words,  the  effect  of  the  testimony  offer- 
ed by  the  plaintiff  and  objected  to  by  the  de- 
fendant is  to  correct  the  deed  under  which 
the  plaintiff  claims,  which  correction  cannot 
be  made  in  this  suit  It  might  be  made  in  a 
suit  brought  for  that  purpose  and  against  the 
proper  parties.  There  is  no  ambiguity  upon 
the  face  of  the  deed,  and  while  there  Is  a 
conflict  between  the  calls  tot  marked  comers, 
as  found  upon  the  ground,  and  course  and 
distance,  such  conflict  is  no  obstacle  to  the 
ascertainment  of  the  true  location  of  the  line. 
The  latter  calls  must  yield  to  the  former,  and 
the  line  must  be  run  straight  from  one  corner 
to  the  other;  and  parol  evidence  was  not  ad- 
missible for  the  purpose  of  showing  a  con- 


temporaneous agreement  to  tbe  effect  that  it 
should  not  be  so  run.  Of  course,  if,  sabae- 
quent  to  making  the  deed  the  parties  agreed 
that  the  line  was  elsewhere,  such  agreed  Une 
may  controL 

For  the  error  indicated,  the  Judgment  is  re- 
versed, and  the  cause  remanded.  Eevened 
and  remanded. 


PETTERSON  x.  SMITH  et  aL 

(Court  of  Civil  Appeals  of  Texas.    July  3, 

1902.) 

UCBNSED    PILOTS— INJUNCTION  —  PLBADING- 
RBMEDIBS— BQUITY— ADEQUATB 
RBUBDT  AT  LAW. 

1.  The  commlssioued  branch  pilots  ot  the 
port  of  Galveston  may  sue  jointly  to  Testrun 
a  pilot  who  has  not  been  created  a  branch  pilot 
from  acting  as  such. 

2.  In  a  suit  by  the  brandi  pilots  of  the  port 
of  Galveston  to  restrain  one  not  a  branch  pilot 
from  acting  as  such,  defendant  contended  tliat 
as  the  law  gives  the  branch  pilot  offering  hii! 
services  the  right  to  recover  half  pilotage  ft'om 
the  vessel  which  refuses  his  Bervices,  and  $30 
as  a  penalty  from  the  person  unlawfully  pilot- 
ing the  vessel  into  the  barbor,  the  branch  pilot 
has  no  further  recourse,  and  those  choosing 
to  violate  his  rights  may  do  so,  sobject  to  the 
penalties  prescribed,  and  none  other.  BtU  not 
maintainable,  as  the  purpose  of  the  lav  was  to 
prohibit  those  not  duly  authorized  from  pilot- 
mg  vessels  when  the  services  of  a  duly  ic- 
crcdited  pilot  had  been  tendered,  and  the  penal- 
ties not  oeing  penalties,  in  a  strict  sense,  but 
for  the  purpose  of  reimbursing  the  iojond 
branch  pilot, 

3.  Where  branch  pilots  sue  to  restrain  one 
not  created  a  branch  pilot  from  acting  as  inch, 
an  alle^iition  of  the  complaint  that  the  defend- 
ant is  msolvent,  so  that  the  statute  aathorisng 
a  judfrment  against  him  Is  of  no  avail,  shows 
plalntiSs  to  be  without  adequate  remedy  at 
law. 

4.  A  decree  restraining  a  defendant  who  has 
not  been  created  a  branch  pilot  from  pUotiiig  or 
attempting  to  pilot  any  foreJRm  vessels  in  or  out 
of  the  Galveston  port  is  too  broad,  since  the  law 
contemplates  that  under  some  circumstances  an 
unlicensed  pilot  may  act. 

5.  Where  a  complaint  by  commissioned  branch 
pilots  seeks  to  restrain  a  pilot  from  acting  as 
a  branch  pilot,  the  decree  cannot  inclnde  parties 
not  defendants. 

Error  from  district  court,  Galveston  comi- 
ty; Robt  M.  Franklin,  Judge. 

Suit  by  A.  D.  Smith  and  others  against 
Gustaf  Petterson.  From  a  Judgment  for 
plaintiffs,  defendant  brings  error.    ModiBed. 

Gresham  &  Gresbam,  for  plaintiff  In  er- 
ror. Jas.  B.  &  Cbas.  J.  Stnbbs,  for  defend- 
ants In  error. 

GILL,  J.  On  the  8th  of  December,  1900, 
defendants  in  error  (12  in  number)  filed  tbeir 
Joint  petition,  alleging  that  they  were  tbe 
duly  commissioned  branch  pilots  for  the  port 
of  Galveston,  and  as  such  they,  and  no  oth- 
ers, are  authorized  to  offer  their  services  a» 
pilots  to  vessels  entering  or  leaving  the  port 
of  Galveston,  but  that  plaintiff  In  error  bas 
no  such  right  or  authority,  except  as  to 
coastwise  steam  vessels;   that,  notwithstand- 

1 1.  Bee  InlnKcUoa,  voL  ff.^iiBt.  Die..  I  tU 
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ing  this  fact,  he  offers  to  pUot  vessels  In  and 
out  of  the  port  of  Galveston,  and  pretends 
to  have  the  antbority  so  to  do,  holding  him- 
self out  as  a  pilot,  and  evincing  hla  pur- 
p-se  to  continue  so  to  do;  that  he  endeavor- 
ed to  compel  the  state  authorities  to  examine 
and  recommend  him  as  a  pilot,  but  the  courts 
bare  refused  to  grant  him  the  mandamus 
sought,  and  hare  sustained  the  validity  of  the 
pilot  laws  of  the  state;  that.  In  defiance  of 
the  laws  of  Texas  and  the  judgment  of  Its 
courts,  he  persists  In  Interfering  with  them  In 
the  exercise  of  their  lawful  duties,  and  in 
falsely  pretending  to  be  a  pilot  and  thus  de- 
celvinig  the  masters  of  vessels  Into  allowing 
blm  to  act  In  such  pretended  capacity,  and 
he  manifests  his  determination  to  continue 
this  course  of  action  in  contravention  of  law, 
and  to  their  damage  in  the  sum  of  $1,000, 
as  his  action  has  the  efTect  of  depriving  them 
of  a  part  of  the  compensation  to  which  they 
are  entitled  by  law  as  pilots;  that  bis  acts 
are  without  lawful  sanction,  real  or  colora- 
ble, and  are  not  only  an  intrusion  upon  tbeir 
rights  and  duties,  but  In  effect  a  denial  by 
him  of  the  authority  of  the  state  of  Texas 
to  T^nlate  the  pilotage,  and  to  appoint  efB- 
dent  and  responsible  pilots,  with  a  view  to 
the  security  of  shipping;  that  he  is  Insolvent, 
and  unable  to  respond  to  any  Judgment  for 
damages  that  may  be  recovered  against  blm 
because  of  bis  said  wrongful  and  illegal  acts, 
wherefore  they  pray  that  he,  his  associates, 
agents,  and  employes,  be  enjoined  from  pllot- 
hig  or  attempting  to  pilot  sail  vessels  or  reg- 
istered steamers  bound  to  or  from  foreign 
ports  into  and  out  of  the  port  of  Galveston, 
and  from  acting  or  assuming  to  act  as  pilot 
for  such  vessels  into  and  out  of  said  port, 
and  general  relief.  To  this  petition  plaintiff 
in  error  demurred,  and  on  the  20th  of  June, 
1901,  filed  his  first  amended  original  an- 
swer, in  which  he  alleges  that  he  is  a  citizen 
of  the  United  States  and  of  the  state  of 
Texas,  and  has  resided  continuously  for  more 
than  10  years  at  the  port  of  Galveston,  which 
is  a  greater  term  of  residence  in  the  state 
than  that  required  by  law;  that  he  is  an  ex- 
perienced and  skilled  seaman,  and  holds  a 
license,  under  the  laws  of  the  United  States, 
as  a  pilot  of  coastwise  steam  vessels  for  the 
port  of  Galveston,  is  familiar  with  the  har- 
bor and  the  entrance  thereto,  has  served 
for  taore  than  five  years  as  a  pilot  on  the 
United  States  revenue  cutters  at  that  port, 
and  is,  by  education,  training,  and  expe- 
rience, mentally,  physically,  morally,  and  in 
all  other  respects,  qualified  to  act  as  a  branch 
pQot,  although  be  bad  never  been  appointed 
or  served  as  deputy  pilot;  that  be  had  re- 
peatedly within  the  last  three  years  request- 
ed the  board  of  commissioners  of  pilots  to 
examine  him  as  to  his  qualifications  to  act 
as  a  branch  pilot,  and  to  report  their  findings 
to  the  governor  of  this  state,  but  they  refuse 
to  comply  with  bis  request,  claiming  that, 
mder  the  laws  of  this  state,  they  have  no 
authority  or  right  to  examine  any  one  for  the 


position  of  branch  pilot  unless  the  applicant 
has  been  appointed  by,  and  has  served  as  a 
deputy  pilot  under,  one  of  the  defendants  In 
error  for  a  term  of  one  year.  Plaintiff  in 
error  then  offered  to  prove  his  competency 
and  skill  as  a  pilot  in'  any  manner  the  court 
might  deem  proper.  He  admits  that  each  of 
the  defendants  in  error  is  a  branch  pilot,  and 
entitled  to  serve  as  such  at  the  port  of  Gal- 
veston, but  alleges  that  they  have  associated 
themselves  together  as  partners  under  the 
name  of  the  Galveston  Pilot  Association; 
that  they  pool  their  earnings,  and  share 
equally  in  the  profits  and  losses;  that  they 
refused  to  appoint  him  a  deputy  pilot,  and 
claim  that  no  one  can  become  a  branch  pilot 
unless  be  has  been  appointed  a  deputy  by 
one  of  them,  and  has  served  as  such  for  one 
year,— the  period  of  probation  fixed  by  the 
board  of  commissioners  of  pilots;  that  such 
refusal  and  claim  have  the  effect  of  prevent- 
ing competition,  and  give  them  the  exclusive 
pilot  service  of  the  pwt,  and  the  emoluments 
thereof;  that  they  control,  and  have  for  a 
long  time  controlled,  the  pilotage  of  the  port, 
and  have  prevented  him  from  acting  as  a 
deputy  pilot  or  branch  pilot  in  competition 
with  them.  He  admitted  that  he  plloted''bto 
port  the  steamship  Hesperedes,  but  claimed 
that  she  was  a  British  vessel,  and  that  he 
bad  the  right,  under  the  laws  and  treaties 
of  the  United  States,  to  do  so.  He  denies 
that  the  defendants  in  error  have  an  exclusive 
right  to  conduct  the  pilotage  at  this  port, 
and  asserts  that  they  cannot  take  from  blm 
his  right  to  enjoy,  and  liberty  to  pursue,  upon 
terms  of  equality  with  all  others  in  similar 
circumstances,  his  calling,  profession,  or  trade 
as  a  pilot  To  this  answer,  defendants  in 
error  demurred.  On  the  20th  of  June,  1901. 
the  case  came  on  to  be  heard.  The  court 
overruled  the  demurrer  and  exceptions  of  the 
plaintiff  in  error,  sustained  the  demurrer  and 
exceptions  of  the  defendants  in  error,  and  en- 
tered judgment  against  plaintiff  In  error,  per- 
petuating the  injunction,  and  adjudging  him 
to  pay  costs.  From  these  rulings  this  writ  of 
error  is  prosecuted. 

Except  as  to  the  party  defendant  the  case 
Is  identical  with  the  case  of  Olsen  r.  Smith, 
68  S.  W.  320,  4  Tex.  Ct  Rep.  982,  decided. by 
the  court  of  civil  appeals  at  San  Antonio; 
and  every  question,  save  two,  presented  in 
the  briefs  in  this  case,  was  presented  and 
passed  on  In  the  case  cited.  Since  this  cause 
was  submitted,  our  supreme  court  has  refus- 
ed a  writ  of  error  In  Olsen's  Case,  and  we 
deem  it  unnecessary  to  seek  to  add  anything 
to  what  was  said  in  that  case  on  the  ques- 
tions decided.  While  in  that  case  all  the 
branch  pilots  joined  in  the  application  for 
injunction,  the  question  of  misjoinder  of  i>ar- 
ties  plaintiff  was  not  made.  It  is  presented 
here.  Equity  will  Interfere  to  prevent  a  use- 
less multiplicity  of  suits,  and  where  several 
plaintiffs  suffer  or  are  threatened  with  a 
common  Injury,  and  the  courts,  in  determin- 
ing their  respective  rights,  must  hear   the 
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same  facts  and  decide  the  same  questions  of 
law,  they  will  be  permitted  to  Join  In  one  pro- 
'Ceedlng  for  redress.  Glrardln  v.  Dean,  49 
Tex.  243;  Blessing  v.  City  of  Galveston, 
42  Tex.  641;  Railway  Co.  T.  Dowe,  70  Tex. 
8,  7  S.  W.  868;  Hamilton  v.  Wllkerson,  1 
^VhIte  &  W.  Civ.  Caa.  Ct.  App.  {  556;  CarlUe 
V.  Eldrldge,  Id.  {  986.  A  like  practice  was 
pursued  In  Davidson  v.  Sadler  (Tex.  Civ. 
App.)  67  S.  W.  54,  In  which  two  public  welgh- 
«rB  sought  to  enjoin  unofficial  weighers  from 
interfering  with  their  duties  and  privileges. 
We  are  of  the  opinion  It  was  proper  to  per- 
mit the  plaintiffs  to  Join  in  one  suit  for  re- 
lief. 

The  point  is  also  made  here  that  as  the 
law  gives  the  branch  pilot  offering  his  serv- 
ices the  right  to  recover  half  pilotage  from 
the  vessel  which  refuses  his  services,  and 
$50  as  a  penalty  from  the  person  unlawfully 
piloting  the  vessel  Into  the  harbor,  the  branch 
l>Ilot  has  no  further  recourse,  and  those  choos- 
ing to  violate  his  rights  may  do  so,  subject 
to  the  penalties  prescribed  and  none  other. 
It  is  further  urged  that  such  right  is  per- 
sonal, and  cannot  be  enforced  by  the  pilots 
Jojptly.  We  think  it  plain  that  the  purpose 
of  the  law  was  to  prohibit  those  not  duly 
authorized  from  piloting  vessels  when  the 
services  of  a  duly  accredited  pilot  had  been 
tendered,  and  not  to  permit  the  pilotage  laws 
to  be  set  at  naught  merely  upon  Incurring 
the  liability  for  the  penalties  prescribed.  We 
think,  further,  that  these  penalties  were  also 
prescribed  to  reimburse  the  injured  branch 
pilot  for  his  loss,  and  are  not  penalties,  In  a. 
strict  sense.  It  Is  alleged  by  plaintiffs  that 
the  defendant  Is  Insolvent,  and  for  that  rea- 
son the  provision  of  the  statute  authorizing 
a  Judgment  against  him  Is  without  avail.  In 
this  view  of  the  matter,  it  Is  clear  that  the 
plaintiffs  have  shown  themselves  without  ad- 
-equate  remedy  at  law,  and  that  the  point 
made  by  defendant  Is  without  merit 

The  decree  in  this  case,  as  In  Olsen's  Case, 
is  too  general  in  Its  terms,  including,  as  it 
-does,  parties  not  defendants  In  this  proceed- 
ing, and  is  further  defective  In  that  It  for- 
bids defendant  to  offer  his  services  as  pilot 
in  any  case,  whereas  the  law  contemplates 
that  others  than  branch  pilots  may  lawfully 
pilot  vessels  Into  port  when  for  any  reason 
the  services  of  a  branch  pilot  are  not  to  be 
had.  The  decree  in  these  respects  Is  reform- 
ed, and  as  so  reformed  Is  affirmed. 

Reformed  and  affirmed. 


BONVILLE  V.  STATa 
<SDpreme  Court  of  Arkansas.    June  28,  1902.) 

CRIMINAL  LAW— APPBAL-EXCBPTION   TO   IN- 
STRUCTIONS. 

1.  Exceptions  in  gross  to  instructions  In  a 
criminal  case  do  not  authorize  their  review  on 
appeal. 

Appeal  from  circuit  court,  Pope  connty; 
Wm.  I<.  Moose,  Judge. 


Junius  Bonville  was  convicted  of  mmder, 
and  he  appeals.    Affirmed. 

Bullock  ft  Davis,  for  appellant  Geo.  'W. 
Murphy,  Atty.  Gen.,  for  the  State. 

HUGHES,  J.  The  appellant  was  indicted 
for  murder  in  the  second  degree,  was  tried 
and  convicted  of  manslaughter  and  sentenced 
to  the  penitentiary  for  two  years,  and  appeal- 
ed to  this  court  The  evidence  is  sufficient 
to  sustain  the  verdict  of  conviction.  Tbe 
court's  Instructions  to  the  Jury  were  substan- 
tially correct,  though  they  were  excepted  to 
In  gross,  and  according  to  the  rule  are  not  be- 
fore us  for  consideration.  Finding  no  wdti- 
Btantlal  error,  the  judgment  is  affirmed. 


GRAVES  et  al.  v.  GRAVES. 
(Supreme  Court  of  Arkansas.    June  28,  1902.) 
EXECUTORS    AND   ADMINISTRATORS  —  ACTIOM 
FOR    SERVICBS  —  BVIDBNCB  —  ADMISSIONS  - 
WITNESSES— COMPETENCY  OP  WIDOW. 

1.  A  widow  is  competent  to  testify  against 
her  husband's  estate,  m  an  action  for  serricts 
rendered  the  husband,  that  the  latter  employed 
plaintiff,  in  the  presence  of  the  widow,  to  per- 
form such  services;  as  it  was  not  a  confidential 
communication. 

2.  Where  the  evidence  in  an  action  for  serr- 
Ices  does  not  show  any  agreement  as  to  price, 
but  only  that  tbe  employer  agreed  to  lure  & 
hand  for  plaintiff  if  the  latter  would  leave  his 
crop  and  perform  the  services,  it  is  not  errone- 
ous to  refuse  to  instruct  that  plaintiff  cannot 
recover  a  greater  sum  than  necessary  to  hire 
such  a  hand. 

3.  Declarations  by  decedent,  during  his  last 
illnpss,  that  he  had  hired  plaintiff  as  a  nuree, 
are  admissible,  as  admissions  against  interest 
in  an  action  for  such  services  against  the  de- 
cedent's estate. 

Appeal  from  circuit  court,  Howard  connty; 
Will  P.  Feassel,  Judge. 

Claim  of  Addison  Graves  against  G.  (!■ 
Graves  and  another,  as  executors  of  the  estate 
of  Nat  Graves,  8r.  From  a  Judgment  allow- 
ing the  claim,  the  executors  appeal.  Af- 
firmed. 

Appellee  seeks  to  recover  the  sum  of  $100 
of  the  executors  of  the  estate  of  Nat  Graves, 
Sr.,  deceased,  for  services  rendered  In  nurs- 
ing him  during  his  last  Illness.  Tbe  appel- 
lants resisted  the  payment  of  the  claim,  den.v- 
Ing  liability.  The  appellee  proved  by  Rebecca 
Graves,  the  widow  of  Nat  Graves,  as  follows: 
"Mr.  Graves  hired  plaintiff  to  wait  on  bim  in 
his  last  sickness.  Plaintiff  was  making  a 
cr(  p  at  his  father's  place  near  by.  and  was 
reluctant  to  come  and  stay  with  Mr.  Graves. 
The  deceased  told  him  In  my  presence  to 
come  any  way,  and  he  would  hire  a  hand  to 
work  In  the  crop  in  place  of  plaintiff.  There- 
upon plaintiff  en  mo,  and  stayed  almost  con- 
tinuously until  Mr.  Graves  died,  June  12th, 
1808.  While  there,  he  waited  on  Mr.  Giaves, 
who  was  so  weak  he  had  to  be  moved  abjut 
In  bed.    Plaintiff  would  go  after  the  doctor, 
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and  otherwise  render  himself  naetnl  In  attend- 
ing Mr.  Gravea*  wants  both  day  and  night. 
The  work  was  necessarily  very  taxing  on  him. 
I  do  not  know  what  this  work  was  worth.  I 
consider  it  worth  9100.00."  This  testimony 
was  objected  to  on  the  ground  that  the  wlt- 
uess  was  the  wife  of  Nat  Graves,  Sr.,  at  the 
time  the  matters  occurred  to  which  she  tes- 
tified. The  objection  was  overruled,  and  ex- 
ceptions duly  saved.  Other  witnesses  testi- 
fied that  piahitur  attended  Nat  Graves,  the 
deceased,  for  about  two  months  In  the  ca- 
pacity of  a  nurse.  Witnesses  were  permit- 
ted, over  the  objection  of  appellant,  to  tes- 
tify that  they  had  heard  Nat  Graves  say, 
during  his  last  Illness,  that  he  had  hired  ap- 
pdlee  to  nurse  him.  This  was  said  in  the  al>- 
soice  of  appellee.  There  was  testimony,  on 
behalf  of  the  executors,  to  the  effect  that  they 
had  paid  to  the  father  of  appellee,  at  his  re- 
quest, |35,  which  he  said  was  tjie  amount 
necessary  to  hire  a  hand  to  work  in  the  crop 
of  plaintiff,  appellee,  while  he  was  nursing 
Nat  Graves.  There  was  i>roof  that  the  value 
of  a  farm  liand  to  work  In  a  crop  was  about 
$15  per  month.  The  father  of  appellee  tes- 
tified that  he  received  936  from  the  executors, 
but  said  tliat  plaintiff  got  none  of  it,  and  that 
the  executors  did  not  pay  the  money  to  hire 
a  hand  to  work  appellee's  crop.  The  court, 
over  the  objection  of  appellants,  gave  the  fol- 
lowing: "No.  1.  If  the  Jury  believe  from  a 
preponderance  of  the  evidence  that  the  plain- 
tiff wait  to  the  house  of  the  deceased,  and  at 
his  request,  and  waited  on  and  cared  for  him 
during  his  last  illness,  you  will  find  for  the 
plaintiff  what  you  believe  from  the  evidence  his 
services  were  reasonably  worth,"— and  refus- 
ed, at  appellants'  request,  the  following: 
"The  Jury  are  Instructed  that  the  plaintiff, 
Addison  Graves,  cannot  recover  a  greater 
amount  than  would  be  necessary  to  hire  a 
hand  to  work  his  crop  during  the  time  the 
evidence  sbowo  him  to  have  worked  for  Nat 
Grares,  Sr.,  In  his  sickness." 

W.  G.  Rodgere,  for  appellants. 

WOOD,  J.  (after  stating  the  facts).  First 
A  widow  la  a  competent  witness  against  the 
executor  of  her  deceased  husband  unless  her 
knowledge  of  the  facts  was  obtained  through 
confidential  communications  from  her  hus- 
band. The  statute  is  declaratory  of  the  com- 
mon-law rule.  "The  great  object  of  the  rule,"  I 
says  Mr.  Greenleaf,  "Is  to  secure  domestic 
happineas  by  placing  the  protecting  seal  of 
the  law  npcm  all  confidential  communications 
between  husband  and  wife;  and  whatever 
bis  come  to  the  knowledge  of  either  by  means 
of  the  Iiallowed  confidence  which  that  relation 
hopires  cannot  be  afterwards  divulged  in  tes- 
tiDHmy,  even  though  the  other  party  be  no 
longer  living."  1  Greenl.  Ev.  §  337.  The 
facts  proved  by  the  widow  were  In  no  sense 
crinfldential  communications,  and,  death  hav- 
ing tended  the  marriage  tie,  she  was  not 
excluded  by  either  the  letter  or  spirit  of  the 
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statute.  Pratt  r.  DeUvan,  17  Iowa,  307; 
Denbo  V.  Wright,  68  Ind.  226;  Floyd  v.  MU- 
ler,  61  Ind.  224;  GrifiEln  Y.  Smith,  4B  Ind.  366; 
Mercer  v.  Patterson,  41  Ind.  440;  Beveridge  v. 
Minter,  1  Car.  ft  P.  364;  Jackson  v.  Barron, 
37  N.  H.  494;  Smith  v.  Potter,  27  Vt  804, 
65  Am.  Dec.  108;  French  v.  Ware,  66  Vt 
338,  26  AtL  1096;  StuhlmnUer  r.  Ewing,  89 
SIlss.  447;  1  Greenl.  Sv.  ^  338;  Stein  v.  Weld- 
man's  Adm'r,  20  Mo.  17;  Cornell  v.  Vanarts- 
dalen,  4  Pa.  364;  Saunders  v.  Hendrlx,  6  Ala. 
224;  McGuire  v.  Maloney,  1  B.  Mon.  224; 
CaldweU  v.  Stuart,  2  Bailey,  574.  In  the  Mis- 
souri and  Mississippi  cases  cited  supra,  the 
witness  was  called  for  the  estate  of  her  de- 
ceased husband;  but,  imder  our  decisions, 
that  could  not  lessen  her  authority.  Collins 
V.  Mack,  31  Ark.  684;  Watkins  v.  Turner, 
34  Ark.  663.  Mr.  Rodgers,  In  his  excellent  « 
work  on  Domestic  Relations,  at  section  285, 
under  the  title,  "When  Survivor  may  Tes- 
tify," correctly  announces  the  law  as  follows: 
"It  is  no  Invasion  of  the  policy  of  the  law  pro- 
tecting confidential  information  possessed  by 
husband  and  wife  for  her  or  him  to  testify 
as  to  any  facts  which  may  have  come  under 
observation  during  the  marriage,  where  the 
Information  sought  to  be  elicited  by  such  evi- 
dence comes  to  the  knowledge  of  one  or  the 
other,  not  by  reason  of  the  confidential  rela- 
tion, but  from  observation  or  otherwise,  not 
as  a  family  secret  or  ht  mutual  confidence." 

Second.  The  testimony  of  Mrs.  Graves 
shows  that  her  husband  promised  plaintiff, 
appellee,  that  he  would  hire  a  hand  to  work 
in  plaintiff's  crop  while  the  plaintiff  was 
nurshig  him;  but  It  does  not  show  that  the 
amount  to  be  mid  such  farm  hand  was  fixed 
as  the  measure  of  plaintiff's  compensation. 
There  wasi  therefore,  no  error  in  refusing  ap- 
pellants' request  for  instruction. 

Third.  The  declarations  of  deceased  were 
against  interest,  and  admissible.  1  Greenl. 
Ev.  S  147. 

Affirm. 


KITTS  V.  STATE. 
(Supreme  Court  of  Arkansas.    June  28,  1902.) 

HOMICIDB-INDICTMBNT-CONTINUANCB- 
BVIDBNCB. 

1.  Where  an  indictment  alleged  that  defend- 
ant did  kill  and  murder  deceased,  stating  th« 
means  and  manner  of  infiicting  tlie  wound,  and 
that  "from  which  wonnd  so  received  said  J., 
on  the  26th  day  of  November,  1901,  die,"  it  was 
manifest  that  "did  die"  was  intended,  and  the 
Indictment  was  sufficient. 

2.  Where  on  a  trial  for  murder  the  evidence 
adduced  showed  that  deceased  was  not,  at  the 
time  he  was  killed,  threatening  or  making  any 
effort  to  assault  defendant,  the  refusal  of  a 
continuance  because  of  the  absence  of  a  witness 
who  had  beard  deceased  tlureaten  to  kill  de- 
fendant, and  communicated  such  threats  to  him, 
was  not  prejudicial. 

3.  On  a  trial  for  murder,  the  admission  of 
testimony  of  the  mayor  that  he  issued  a  war- 
rant for  defendant's  arrest  on  complaint  of  de- 
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ceased,  who  waa  a  wItnesB  In  the  case,  and  that 
defendant  was  fined  a  few  honn  before  de- 
ceased was  killed,  was  not  error;  the  content* 
of  the  warrant  or  Jndgment  not  being  in  iasua. 

Appeal  from  circuit  court,  Deshm  countf; 
Antonlon  B.  Grace,  Judge. 

James  Kltts  waa  oonvicted  of  murder  In 
the  first  degree,  and  appeals.    Affirmed. 

B.  Harris  Motley  and  F.  M.  Rogers,  for 
appellant  Geo.  W.  Murphy,  Atty.  Gen.,  for 
the  State. 

BATTIiBI,  J.  The  Indictment  in  this  case 
is  as  follows:  "The  grand  Jury  of  Desha 
county,  Arkansas  City  district,  In  the  name 
and  by  the  authority  of  the  state  of  Ar- 
kansas, accuse  Jim  Kltts  of  the  crime  of 
murder  In  the  first  degree,  committed  as  fol- 
'  lows,  to  wit:  The  said  Jim  Kltts,  In  the 
county,  district  and  state  aforesaid,  on  the 
2Sth  day  of  Norember,  A.  D.  1901,  did  un- 
lawfully, willfully,  feloniously,  with  malice 
aforethought,  deliberation,  and  premeditation, 
kill  and  murder  Jim  Johnson  by  shooting 
the  said  Jim  Johnson  In  the  side  and  body 
of  him,  the  said  Jim  Johnson,  with  a  deadly 
weapon,  to  wit  a  Winchester  rifle,  loaded 
with  gunpowder  and  leaden  balls,  and  thai 
and  there  held  In  the  hands  of  him,  the  said 
Jim  Kltts,  from  which  wound  so  received 
said  Jim  Johnson,  on  the  25th  day  of  Novem- 
ber, 1891,  die,  against  the  peace  and  dignity 
of  the  state  of  Arkansas."  A  demurrer  to 
It  was  filed  and  oTemiled.  "The  defendant 
was  then  arraigned,  pleaded  not  guilty,  was 
tried  by  a  Jury,  and  convicted  of  mnrder  in 
the  first  degree,"  and  he  appealed.  On  the 
day  of  the  trial  he  filed  a  motion  for  a  con- 
tinuance, and  for  cause  said  "that  Tom  Wat- 
son, a  witness  for  the  defendant:  is  absent; 
that  said  Tom  Watson  Is  a  resident  of  the 
town  of  Arkansas  City;  that  immediately 
after  the  setting  of  this  case  by  the  court 
for  trial  upon  this  day,  defendant  caused  a 
subpoena  for  said  witness  to  be  Issued,  and 
placed  said  subpoena  In  the  hands  of  the 
sheriff  for  service;  that  said  subpoena  is  re- 
turned 'Not  served';  that  defendant  believes 
that  by  said  witness  he  will  prove  that  the 
decedent,  Jim  Johnson,  uttered  threats  of 
killing  defendant;  that  said  witness  commu- 
nicated said  threats  to  defendant;  that  said 
threats  were  made  upon  the  day  of  the  kill- 
ing of  said  Jim  Johnson;  that  affiant  believes 
said  facts  to  be  true;  that  said  witness  is 
not  absent  by  consent  connivance,  or  pro- 
curement of  affiant"  The  court  denied  the 
motion,  and  proceeded  to  try  the  defendant 
In  the  progress  of  the  trial,  A.  Driedell, 
mayor  of  Arkansas  City,  testified,  over  the 
objection  of  the  defendant,  that  he,  as  mayor, 
Issued  a  warrant  tar  the  arrest  of  the  de- 
fendant at  the  Instance  of  Jim  Johnson,  the 
deceased,  and  Pat  Henderson;  that  John- 
son was  a  witness  in  the  case,  and  the  de- 
fendant was  fined;  and  that  he  was  tried 
on  the  same  day  the  deceased  was  killed,— 
the  trial  occurring  about  1  o'clock  In  the 


aftnnoon,  and  the  kfillns  Itetween  T  and  8 
o'clock  p.  m. 

The  appellant  insists  that  the  Judgment  of 
the  trial  court  shotdd  be  reversed  tm  tbe 
following  reasons:  First  because  tbe  indict- 
ment Is  defective;  second,  because  the  court 
overruled  his  motion  for  a  continuance; 
third,  because  the  court  erred  In  admitting 
tiie  testimony  of  Driedell. 

The  appellant  contends  that  the  Indictment 
Is  defective  because  the  following  allegatioo 
Is  made  In  it:  "From  which  wound  so  re- 
ceived said  Jim  Johnson,  on  the  25th  day  of 
November,  1901,  die."  He  says  it  does  not 
appear  from  this  allegation  that  he  "Mid  die" 
or  "will  die."  But  when  It  is  read  tai  con- 
nection with  what  precedes,  it  clearly  ap- 
pears ttiat  "did  die"  is  meant 

The  refusal  to  continue  was  not  prejudi- 
cial. The  evidence  adduced  at  the  trial 
showed  that  the  deceased  was  not  at  tbe 
time  he  was  killed,  threatening  or  making 
any  efFort  to  assault  the  appellant  and  that 
If  the  absent  witness  had  been  present  at  the 
trial,  his  testimony  would  not  have  been  ad- 
missible. 

The  testimony  of  Driedell  was  competent. 
The  contents  of  the  warrant  or  Judgment 
were  not  In  Issue.  The  facts  testified  to  by 
the  witness  were  collateral,  and  tended  to 
show  appellant's  mottre  for  killing  the  de- 
ceased, and  were  provable  tiy  oral  evidence. 
Long  V.  State,  10  Tex.  App.  186;  TTnderhni, 
Crime,  (  44. 

The  evidence  adduced  at  the  trial  was 
lufflclent  to  sustain  the  vo'dlct  of  the  Jury. 

Judgment  affirmed. 


NORTH  AMERICAN  TRUST  Ca  r.  CHAP- 
PELL  et  aL 
(Supreme  Court  of  Arkansas.    June  21,  1902.) 

TRUST  DEBD-AirrHORITY  OF  TRUSTBK-DSL- 

HGATION  OF  AUTHORITT— VAUDfrT 

OF    SALB-BQUITT. 

1.  The  trustee  in  a  trust  deed  cannot  delegate 
his  authority,  and  a  sale  made  by  one  to  whom 
he  has  attempted  to  delegate  it  is  void. 

2.  Where,  In  ejectment,  plaintiff  claimed  br 
purchase  from  a  purchaser  at  a  trustee's  sale 
under  a  trust  deed,  and  the  answer  denied  that 
plaintitrs  erantor  became  the  owner  by  such 

Surchase,  denied  that  the  trustee  sold  tbe  land. 
enied  that  the  grantor  in  the  trust  deed  waa 
Indebted  to  the  grantee  therein,  and  pleaded 
usury,  there  were  no  grounds  for  transfeniiif 
the  cause  to  equity. 

Appeal  from  drcolt  court,  Scott  eoonty,  in 
chancery;  Styles  T.  Rowe,  Judges 

Action  by  the  North  American  Trust  Com- 
pany agahist  Stephen  A.  Chappell  and  othen. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Evans  &  Smith  and  W.  J.  Patterson,  for 
api>ellant    Leming  ft  Hon,  for  appellees. 

HUGHES,  J.  This  is  a  tott  la  ejectment 
for  the  possession  of  land  described  In  the 
complaint,  upon  which  the  plalntUI  held  s 
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mortgage,  executed  l^  the  defendant  and  hU 
wife,  to  oecnre  a  note  for  $375  they  had  giv- 
en Samuel  M.  Jarrla,  trustee  for  the  Jarvla- 
Conklln  Mortgage  TixuBt  Company,  with  pow- 
er hi  Bald  tmstee  upon  default  to  sell  and 
convey  said  land,  and  in  case  of  his  absence 
from  the  state  of  Arkansas,  or  refusal  to 
act,  to  appoint  some  one  to  act  In  his  place 
and  stead;  and  in  conformity  with  said  pow- 
er he  appointed  George  S.  Kvans  to  act  for 
bim.  The  plaintiff  alleges  that  it  became  the 
owner  of  said  land  by  purchase  from  the 
Western  Investment  Company,  which  be- 
came the  owner  of  the  same  by  purchase  at 
tbe  foreclosure  sale  under  said  mortgage 
made  by  said  George  S.  Svaai,  mibatltuted 
trustee  as  aforesaid.  Defendants,  In  answw, 
deny  plaintUTs  ownovhlp;  deny  that  the 
Western  Investment  Company  became  the 
owner  of  said  land  by  purchase  at  trustee's 
sale;  deny  that  George  S.  Bvans  sold  said 
land,  as  substituted  trustee.  In  the  power  of 
sale  in  the  mortgage:  deny  that  they  were 
taidebted  to  the  Jarvls-Conklln  Mortgage 
Trust  Company;  plead  usury;  and  pray  Judg- 
ment 

The  proof  shows  that  George  S.  Bvans, 
iobstituted  trustee,  was  not  present  at  the 
sale  under  tbe  mortgage,  but  that  he  was 
some  18  miles  away,  and  that  be  did  not 
make  the  sale,  but  that  it  was  made  by  O. 
M.  Grandstotr,  sheriflC.  Tbe  power  to  malce 
the  sale  was  personal  to  Evans,  and  could 
Dot  be  delegated  to  another.  "Delegatus  po- 
test non  delegare."  Therefore  the  sale  was 
void,  and  no  title  passed  by  virtue  of  It 
StalUnga  v.  Thomas,  6S  Ark.  327,  18  S.  W. 
184. 

Over  the  plaintiffs*  objection,  the  court 
transferred  the  cause  to  equity.  As  we  have 
seen,  there  was  no  title  in  tbe  appellant  to 
the  land  in  controversy.  Therefore  there 
was  no  right  in  the  appellant  to  maintain 
this  suit;  the  sale  under  which  he  claimed 
being  void.  This  was  an  action  at  law  in 
ejectment  and  there  was  no  gioimd  stated 
«r  shown  for  transferring  it  to  equity,  and 
the  court  erred  in  so  transferring  it  over  the 
objection  of  the  appellee. 

The  court  decreed  there  was  no  usury  In 
the  cause  sued  on,  and  in  this  there  was 
aror. 

Tbe  Judgment  most  be  affirmed  as  at  law, 
without  ivejudlce  to  the  appellant's  right  to 
brtng  a  new  salt  If  tt  so  elects. 


UATTBTEWS  at  sL  v.  KIMBALIi  et  al. 

(Supreme  Court  of  Arkansas.    June  28,  1902.) 
Dissenting  opinion.    For  majority  opinion, 
see  66  S.  W.  651. 

BIDDICK.  J.  (dissenting).  If  the  decision 
«(  this  case  depended  on  my  personal  feel- 
ingi  in  the  matter,  I  should  favor  the  appd- 
Iccs,  fbr  I  consider  tbe  park  to  be  an  orna- 
ment to  tbe  city,  and  should  like  to  see  It 


Improved.  But  a  coosldstattai.  ot  Ike  case 
has  convinced  me  that  the  sasessBDCBt  levied 
against  the  lots  of  the  appellant  should  not 
be  sustained,  for  the  reason  that  the  lots  nei- 
ther adjoin  nor  are  adjacent  to  the  park 
whl(A  It  is  proposed  to  Improve. 

A  pirovlslon  of  our  state  constltntlon  ape- 
dally  authorizes  assessments  on  real  prop- 
erty for  local  Improvements  in  towns  snd 
cities,  but  provides  that  such  assessments 
shall  be  based  uiion  the  consent  of  a  major- 
ity in  value  of  the  property  holders  owning 
property  adjoining  the  locality  affected. 
Oust  1874,  art  18.  I  27.  In  considertaig  the 
meaning  of  this  section,  the  first  question  I 
shall  notice  Is  what  is  meant  t^  the  phrase 
"tbe  locality  affected";  for  it  is  osly  land 
BdJohilng  'the  locality  affected"  that  tbe  con- 
stitution permits  to  be  assessed  tor  tke  Im- 
provement In  other  words.  It  is  not  the  "lo- 
cality affected,"  but  the  property  adjoining 
the  ''locality  affected,"  which  is  to  be  taxed 
for  the  improvement  Fox  this  reason,  it 
seems  to  me  very  plain  that  the  phrase  lo- 
cality affected,"  as  used  hi  the  constitatlon, 
does  not  mean  the  locality  or  land  benefited 
in  value  only  by  the  improvement;  for.  If  It 
did.  It  would  Include  the  whole  improvement 
district  As  the  land  upon  which  the  assess- 
ment is  to  be  levied  Is  that  adjoiaiag  the  "lo- 
cality affected,"  then,  if  "the  locaHty  affect- 
ed" bidudes  the  whole  dlstrtd,  tt  would  fol- 
low that  the  constltntlon  would  anthorlae  th^ 
assessment  to  be  levied,  not  only  iqmn  the 
lands  of  the  Improvement  district  bnt  also 
upcm  the  land  adjoining  the  district  which 
would  be  upon  lands  ontslds-  of  the  district 
This  would  be  absurd,  and  would  leaA  to  a 
result  that  we  know  was  not  Intended.  The 
locality  affected  means,  then,  I  think,  not 
the  land  benefited  ia  vahie  Iv'  the  improve- 
ment but  that  which  is  physkadly  affected  by 
the  improvement  such  as  tbe  street  or  the 
park  which  is  Improved;  and  It  is  the  land 
which  adjoins  this  Improvement  that  the  con- 
stitution permits  to  be  assessed.  Now,  the 
city  is  laid  off  into  blocks  800  feet  square, 
and  the  lots  of  appellants  upon  which  tbe 
assessment  is  imposed  are  from  a  quarter  <rf 
a  mile  to  three  miles  distant  from  the  park. 
If  these  lots  adjoin  the  park,  then  the  whole 
city  adjoins  the  park.  And  this  is  the  con- 
clusion at  which  the  majority  of  the  Judges 
have  arrived.  In  their  opinion  they  say,  as  a 
reason  for  this  conclusion,  that  "there  is  no 
break  in  the  continuity  of  the  sssessable  lots 
oc  parcels  of  ground  from  the  park  to  the 
outmost  boundaries  for  the  district  which  is 
the  dty."  But  by  the  same  line  of  reason- 
ing, it  can  be  shown  that  the  whole  county 
adjoins  the  paik,  for  there  is  no  break  "in 
tbe  contlnnity  of  the  ground."  The  same 
thing  may  be  said  of  the  state,  and,  as  the 
whole  world  Itself  Is  bnt  a  compact  ball  of 
which  the  park  is  a  part  it  may  all,  under 
this  Une  of  reasoning,  be  shown  to  adjoin  the 
park.  Evidently  this  Is  not  the  correct  con- 
struction of  the  section  of  tbm  ceaotltntlon 
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referred  tou  We  shotild  presume  that  words 
In  tlie  constitution  have  been  used  In  their 
natural  and  ordinary  meaning.  Cooley,  Const 
Lim.  (6th  Ed.)  73.  The  usual  and  ordinary 
meaning  of  the  word  "adjoining"  Is  "con- 
tlguons,"  or  "In  contact  with."  Cent  Diet.; 
Webst  Diet.  This  Is  also  the  meaning  that 
the  courts  have  generally  given  to  It  when 
found  In  the  law.  In-  re  Ward,  52  K  Y.  395; 
Johnson  t.  District  of  C!oIumbla,  6  Mackey, 
21;  Akers  v.  Canal  Co.,  43  N.  J.  Law,  110; 
Miller  T.  Mann,  55  Vt  475;  Anderson,  Law 
Diet  This,  it  seems  to  me,  is  the  meaning 
of  the  word  as  found  In  our  constitution, 
though  in  the  case  of  Little  Bock  v.  Katzen- 
steln,  52  Ark.  107,  12  S.  W.  198,  this  court, 
in  a  street-Improvement  case,  held  that  all 
the  lots  of  each  quarter  of  a  block  adjoined 
both  of  the  streets  upon  which  the  quarter 
abutted,  notwithstanding  that  It  was  divided 
Into  lots,  so  that  some  of  them  were  not  con- 
tiguous to  both  streets.  In  other  words,  the 
court  held  that  the  whole  of  the  quarter  of 
the  block  adjoined  the  streets  upon  which  It 
abutted,  and  that  the  question  of  whether 
the  property  In  the  quarter  block  adjoined  a 
street  was  not  controlled  by  the  way  in  which 
it  was  subdivided  Into  lots.  Under  this  de- 
cision. It  might  perhaps  be  held  that  the  lots 
in  the  blocks  surrounding  and  contiguous  to 
the  park  were  adjoining  it  within  the  mean- 
ing of  the  constitution,  but  It  seems  to  me  to 
furnish  no  authority  whatever  for  boidtaig 
that  lots  separated  from  the  park  by  nearly 
the  whole  city  and  by  the  Arkansas  river  are 
still  adjoining  the  park.  But  it  Is  said  that, 
if  only  the  blocks  adjoining  the  park  can  be 
assessed,  the  park  could  not  be  Improved.  To 
this  we  can  say  that  the  park  could  be  Im- 
proved by  the  use  of  the  general  funds  of  the 
city,  or  it  could  be  Improved  in  part  by  such 
funds  and  In  part  by  an  assessment  upon  the 
surrounding  blocks  to  the  extent  that  these 
blocks  are  specially  benefited  by  the  Improve- 
ment If  the  tax  which  the  law  allows  the 
city  to  levy  is  not  enough  for  that  purpose, 
the  law  should  be  changed.  The  argument 
on  this  point  may  show  that  the  law  is  de- 
fective and  needs  revision,  but  it  furnishes  no 
reason  why  the  courts  should  make  the 
change  In  the  law  by  putting  a  new  and  al- 
together novel  meaning  upon  the  words  used 
and  in  the  constitution. 

The  contention  that  the  action  of  the  city 
council  In  Including  the  whole  city  in  the  dis- 
trict to  be  assessed  for  the  Improvement  of 
the  park  is  conclusive  of  the  question  that 
the  lots  of  appellants  adjoin  the  park  can 
hardly  be  treated  as  seriously  made.  It  is 
true  that  discretionary  powers  of  a  city  coun- 
cil are  not  subject  to  Judicial  control,  but 
under  our  constitution,  it  is  not  within  the 
discretionary  powers  of  a  dty  council  to  as- 
sess lots  for  an  Improvement  where  the  block 
In  which  the  Improvement  is  situated  does 
not  adjoin  the  locality  improved.  In  the 
absence  of  a  showing  to  the  contrary,  the 
courts  would  presume  that  the  council  did  not 


overstep  the  law,  but  when  It  Is  dearly 
shown  that  It  did  undertake  to  do  so,  tlie 
courts  would  be  compelled  to  hold  that  the 
constitution  was  superior  and  paramount  to 
the  city  ordinance;  otherwise,  the  constita- 
tion  could  be  overturned  by  the  action  of  a 
city  council,  and,  so  far  as  affording  protec- 
tion to  property  rights,  would  be  worthless. 
There  Is  neither  reason  nor  authority  for  sncb 
a  contention.  Village  of  Norwo.:d  v.  Baker, 
172  U.  S.  2(30,  19  Sup.  Ct.  187,  43  L.  Ed.  443. 

Another  point  argued  is  that  some  of  these 
appellants  Joined  in  the  petition  to  the  coun- 
cil for  the  formation  of  the  Improvement  dis- 
trict and  are  thereby  estopped  to  queetloa 
the  Talidlty  of  the  ordinance  the  passage  ot 
which  they  procured.  As  there  are  others  of 
the  appellants  who  did  not  Join  in  the  peti- 
tion, and  as  the  decision  of  the  majority  of 
the  Judges  is  not  based  on  this  ground,  I  have 
not  given  much  consideration  to  this  point, 
for  it  affects  only  those  who  signed  the  peti- 
tion. But  I  will  say  that,  as  to  those  who 
signed  the  petition  to  the  council  for  the  for- 
mation of  the  district.  It  might  well  be  held 
that  they  could  not  at  this  time  question  tiie 
fact  that  their  land  was  properly  Included  in 
the  district;  the  district  having  been  formed, 
and  the  land  Included,  at  their  request.  After 
the  improvement  has  been  made  as  requested 
by  them.  It  would  seem  to  be  too  late  for 
them  to  question  the  validity  of  the  ordinance 
on  that  ground;  and  I  am  of  the  opinion  tlut 
they  are  estopped  from  doing  so.  City  of 
Burlington  t.  Gilbert,  81  Iowa,  356,  7  Am. 
Rep.  148.  But  as  before  stated,  this  does 
not  affect  the  rights  of  those  who  did  not 
sign  the  petition.  As  to  them,  It  seems  to  me 
that  it  Is  clearly  shown  that  their  property 
does  not  adjoin,  or  even  lie  adjacent  to,  the 
park,  and  that  therefore,  the  attempt  to  levy 
a  special  assessment  upon  it  for  the  improre- 
ment  of  the  park  is  contrary  to  the  constitu- 
tion and  invalid. 

For  this  reason,  I  think  that  the  decision 
of  the  chancellor  sustaining  the  assessment  is, 
as  to  those  who  did  not  sign,  wrong,  and 
should  be  reversed. 


BLOOM  V.  STRAUSS  et  aL 
(Supreme  Ck)urt  of  Arkansas.    March  1,  1902.) 

HOMSSTBAD— MINORS— CCRTBST— COLOR  OF 

TITLE-VOID    WILL— RECOVBRY 

FOR  IMPROVBURNTS. 

1.  Sand.  &  H.  Dig.  §  7400,  provides  that  U.i 
testator  fails  to  mention  ills  living  children  in 
his  will,  he  shall  be  deemed  intestate  as  to  swh 
children.  Held,  that  where  a  woman  hanng 
living  children,  who  are  her  only  heirs  nnder 
the  statute,  fails  to  mention  them,  the  will  is 
void;  there  being  no  property  on  which  it  can 
act 

2.  The  statute  provides  that  if  any  penon, 
believing  himself  to  be  the  owner  under  color 
of  title,  has  improred  any  land  which,  on  ju- 
dicial investigation,  shall  l>e  decided  to  l>eloug 
to  another,  lie  may  recover  tor  t>»»  imn-n-o- 
ments.  Held,  that  one  holding  Innd  under  t 
will  which  Is  void,  under  the  statnte,  because 
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testatrix  failed  to  mentioD  her  children,  is  hold> 
in;:  under  color  of  title,  within  the  statute. 

3.  Under  the  statute,  the  holder  of  a  life  es- 
tate may  be  entitled  to  compensation  for  better- 
ments, when  he  in  good  faith  claims  the  en- 
tire interest  under  color  of  title  thereto,  and 
makes  the  improvements  nnder  the  belief  that 
he  is  the  owner  in  fee. 

4.  Where  a  hnsband's  life  estate  by  curtesy 
in  the  homestead  of  his  deceased  wife  is  ter- 
minated by  his  death,  her  minor  children  are  en- 
titlpd  to  the  homestead. 

5.  The  statute  provides  that  if  any  person, 
believing  himself  to  be  the  owner  under  color 
of  title,  has  improved  any  land  which  shall  be 
decided  to  belong  to  another,  he  may  recover 
for  the  improvements.  Beld  that,  in  ejectment 
by  a  minor  for  her  homestead  in  the  homestead 
of  ber  mother,  her  claim  cannot  be  defeated  by 
defendant's  claim  for  improvements. 

ft.  When  a  minor  sues  for  her  homestead  in 
the  homestead  of  her  mother,  and  defendant 
has  made  Improvements  thereon,  an  allowance 
for  improvements,  and  suspension  of  the  en- 
forcement of  the  Judgment  until  the  termination 
of  the  homestead,  cannot  be  bad. 

Appeal  from  circuit  court,  Jefferson  county; 
Antonio  B.  Grace,  Judge. 

Suit  by  Simon  Strauss  and  others  against 
Hanchl  Bloom  and  another.  From  a  judg- 
ment for  plaintlfCs,  defendant  appeals.  Af- 
firmed. 

Action  of  ejectment  brought  by  Simon 
Strauss  and  other  children  and  heirs  of  Han- 
nah Stnnss  against  Hanchl  Bloom  to  recow 
two  lots  in  the  city  of  Pine  BInff,  and  otber 
land  in  Jefferson  county.  Hannah  Strauss, 
vrbo  was  the  former  owner  of  this  real  estate, 
married  Abraham  Strauss  in  1866,  and  she 
purchased  the  land  and  received  a  deed  to  it 
from  the  owners  In  1870.  She  and  her  hus- 
band bad  their  dwelling  house  and  home  on 
the  two  lots  In  Pine  Bluff,  and  by  her  sev- 
eral chUdren  were  bom  to  them,  the  eldest 
of  whom  was  bom  In  1867.  Mrs.  Strauss 
died  in  18S2,  leaving  surviving  her  Abraham 
Strauss,  ber  husband,  and  several  children, 
who  are  the  plahitiffs  In  this  action.  She 
left  a  wIU  devising  the  lands  in  controversy 
to  her  husband,  Abraham  Strauss,  In  fee. 
The  will  is  In  all  respects  regular,  except  that 
it  mentions  the  name  of  neither  of  her  chil- 
dren. The  only  reference  to  them  in  the  will 
is  a  request  of  her  husband  that  be  "talce 
g"Od  care  of,  and  properly  guard,  educate, 
and  raise,  my  children."  Abraham  Strauss, 
after  the  death  of  his  wife,  Hannah  Strauss, 
married  the  defendant  Hanchl  Strauss,  now 
Hanchl  Bloom.  They  continued  to  occupy 
the  property  named,  as  their  home.  Strauss 
placed  Improvements  upon  it,  and  defendant 
asserts  that  he  made  these  improvements  In 
good  faith,  believing  that  he  was  the  owner 
of  it  under  the  will  of  his  first  wife.  Strauss 
liad  two  children  by  his  marriage  with  de- 
fendant He  died  In  1894,  leaving  a  will  in 
which  he  devised  the  land  in  controversy  to 
bis  wife,  Hanchl  Strauss,  for  life,  and  after 
ber  death  to  his  children.  After  his  death 
bis  wife,  Hanchl  Strauss,  continued  to  oc- 
cupy the  dwelling  house  with  the  children  of 

'.i-Stt  LUs  Estates,  voL  »,  Cent.  Die.  i  DL 


Stranss  until  1808,  wbeii  she  married  Isaac 
Bloom,  since  which  time  she  has  occapled 
the  property  with  her  husband  Bloom  and  her 
children,  to  the  exclusion  of  her  stepchildren, 
the  plaintiffs  in  the  action.  The  plaintiffs 
thereupon  brought  this  action  of  ejectment  to 
recover  the  property  and  damages.  Mrs. 
Bloom  set  up  the  statute  of  limitations,  and 
also  a  claim  for  the  value  of  the  improve- 
ments placed  on  the  land  by  her  first  hus- 
band, Abraham  Strauss,  and  herself.  At  the 
time  of  the  trial  all  of  the  plaintiffs  were  21 
years  of  age,  except  Josle  Strauss,  who  was 
about  18  years  of  age.  There  was  a  verdict 
In  favor  of  Josle  Strauss  for  the  possession  of 
the  lot  on  which  the  dwelling  house  was  lo- 
cated, and  $418  damages,  and  in  favor  of  all 
the  plaintiffs  for  the  remaining  lands.  Judg- 
ment was  rendered  accordingly,  and  defend- 
ant appealed. 

Crawford  ft  Hudson  and  Relnberger  ft 
Bwlng,  for  appellant  J.  M.  &  J.  O.  Taylor, 
for  appellees. 

RIDDICK,  J.  (after  stating  the  facts). 
This  is  an  action  of  ejectment.  Both  parties 
admit  that  Hannah  Strauss  was  at  one  time 
the  owner  of  the  land  sued  for,  and  base  the 
reepectlve  rights  claimed  by  them  in  this  ac- 
tion upon  ber  title.  The  plaintiffs  claim  the 
right  to  recover  as  her  children  and  heirs. 
The  defendant  concedes  their  title,  but  sets 
up  a  claim  for  Improvements,  on  the  ground 
that  her  husband,  believing  In  good  faith  that 
he  was  the  owner  of  the  land  by  virtue  of  the 
will  of  Hannah  Strauss,  made  valuable  and 
permanent  Improvements  upon  it  and  after- 
wards devised  It  by  bis  will  to  the  defend- 
ant It  is  conceded  that  the  will  of  Hannah 
Strauss  devising  the  land  in  question  to  ber 
husband,  Abraham  Strauss,  does  not  mention 
the  name  of  either  of  her  children.  As  these 
children  were  her  only  heirs  at  law  to  whom 
her  property  would  descend  In  the  event  she 
died  Intestate,  and  as,  by  force  of  the  statute, 
she  must  be  deemed  to  have  died  intestate  as 
to  them  by  reason  of  the  fact  that  neither  of 
their  names  was  mentioned  In  the  will,  it 
follows,  we  think,  that  the  attempted  devise 
to  ber  husband  was  void  and  passed  no  title. 
The  names  of  neither  of  the  children  being 
mentioned  in  the  will,  all  of  the  property,  by 
virtue  of  the  statute,  passed  to  them,  and 
there  was  nothing  left  upon  which  the  will 
could  act     Sand.  &  H.  Dig.  J  7400. 

But  the  fact  that  the  will  of  Hannah 
Strauss  was  void  and  passed  no  title  to  her 
husband  does  not  necessarily  preclude  him, 
or  those  holding  under  him,  from  demanding 
of  the  plaintiffs  pay  for  Improvements  made 
by  him.  If  they  were  made  In  good  faith  un- 
der the  belief  that  he  was  the  owner  of  the 
land  In  fee  by  virtue  of  such  will.  The  stat- 
ute says  that  "if  any  person  belieylng  himself 
to  be  the  owner  either  in  law  or  equity  nnder 
color  of  title  has  peaceably  Improved  or  shall 
peaceably  Improve  any  land  which  upon  Ju- 
dicial investigation  shall  be  decided  to  belong 
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to  aaother,*'  be  may  recover  for  the  Impro've- 
mente  and  have  their  Talne  asaessed  In  the 
same  action  In  which  the  title  to  the  lands 
Is  adjudicated.  The  ImproTement  mnat  be 
made  In  good  faith  nnder  color  of  title.  "Col- 
or of  title"  has  been  defined  to  be  a  writing 
purporting  to  pass  title,  but  which  does  not 
do  80,  either  from  want  of  title  In  the  person 
making  It,  or  from  the  defect  In  the  convey- 
ance Itself,— a  title  that  Is  Imperfect,  but  not 
so  obviously  so  that  It  would  be  apparent  to 
one  not  skilled  In  the  law.  Beverly  v.  Burke, 
54  Am.  Dec.  351;  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  846.  Now,  though  the  defect  In  this  will 
appears  on  Its  face,  still  Its  Invalidity  Is  not 
so  obvious  that  It  must  necessarily  have  been 
noticed  by  a  person  of  ordinary  Information, 
not  skilled  In  the  law;  and  Strauss,  while 
holding  und^  It,  was  holding  tinder  color  of 
title,  within  the  meaning  of  the  betterment 
Btatirte.  If  he  held  and  Improved  this  real  es- 
tate under  the  will,  believing  that  by  virtue 
thereof  he  was  the  owner  in  fee,  and  nnder 
such  belief  placed  i>ermanent  and  valuable 
:  Improvements  thereon,  he  (v  his  devisees 
would  ordinarily  be  entitled  to  compensation 
for  the  same  before  they  could  be  dlspossesft- 
ed  by  the  owners  thereof.  The  fact  tfiat 
Abraham  Strauss  was  the  owner  of  a  life  es- 
tate as  tenant  by  curtesy  In  this  land  is  not 
conclusive  against  his  right,  or  the  right  of 
those  holding  under  him,  to  set  up  a  claim  for 
Improvements.  It  Is,  no  doubt  the  general 
rule  that  Improvements  made  by  a  life  tenant 
pass  free  of  charge  to  the  remainder-man; 
for,  where  one  knowing  that  he  has  only  a 
life  estate  In  land  puts  Improvements  thereon, 
he  must  know  that  after  his  death  the  Im- 
provements, as  well  as  the  land,  will  pass  to 
the  owner  of  the  remainder  or  reversionary 
interest  But  where  he  Is  Ignorant  of  the 
fact  that  his  title  Is  limited  to  a  life  estate 
the  case  may  be  different  under  our  statute. 
Under  it  the  holder  of  a  life  estate  may  be 
entitled  to  compensation  for  betterments 
when  be  In  good  faith  claims  the  entire  Inter- 
est under  color  of  title  thereto,  and  makes  the 
impiovements  under  the  belief  that  he  Is  the 
owner  In  fee.  Fee  v.  Cowdry,  45  Ark.  410,  56 
Am.  Rep.  660. 

We  come  now  to  the  most  difficult  point  In 
the  case,  and  the  one  on  which  the  claim  for 
improvements  was  r^ected.  The  circuit 
court  held  that  the  minor  child  of  Hannah 
Htrauss  had  a  right  of  homestead  In  the  land 
In  controversy,  which  bad  been  owned  and  oc- 
cupied by  her  mother  as  a  home,  and  that 
this  right  could  not  be  defeated  by  a  claim 
to  compensation  for  Improvements  on  the 
part  of  the  defendants.  We  are  of  the  opin- 
ion that  this  declson  was  right  For  conced- 
ing that  counsel  for  appellant  was  correct  in 
saying  that  the  homestead  of  a  married  wo- 
man should  after  her  death  pass  to  and  inure 
to  the  benefit  of  her  children,  and  conceding, 
also,  that  Abraham  Strauss,  by  virtue  of  bis 
marriage  to  Hannah  Strauss  In  18C6,  and  the 
birth  of  children  by  the  marriage  before  the 


adoption  of  the  oonstitation  of  1874,  became 
entitled  to  an  estate  of  curtesy  in  her  land; 
still  Hannah  Strauss  died  in  lJiS2.  after  tbe 
constitution  of  1874  had  been  adopted.  She 
and  her  husband  lived  upon  the  land  at  tlie 
time  of  her  death.  It  was  their  home,  and 
her  children  would  have  been  entitled  to  a 
homestead  therein,  but  for  the  fact  that  tbetr 
father  had  an  estate  for  life  as  tenant  by  cur- 
tesy. The  only  obstacle  in  tbe  way  of  tbeir 
homestead  rights  was  this  life  estate,  and 
when  he  died  and  the  life  estate  terminated 
they  were  entitled  to  it  as  the  homestead  of 
their  mother.  At  the  time  tbls  action  was 
tried  In  the  circuit  court  all  these  children 
were  of  age,  except  Josie  Strauss;  bnt  sbe 
being  a  minor.  It  follows  from  former  deci- 
sions of  this  court  that  her  action  for  the  re- 
covery of  her  homestead  cannot  be  defeated 
by  a  claim  for  compensation  for  Improvements 
on  the  part  of  defendant  McCloy  v.  Amett, 
47  Ark.  45S,  2  S.  W.  71. 

It  Is  true  that  these  decisions  do  not  go  to 
tbe  extent  of  holding  that  the  claim  to  com- 
pensation for  Improvements  can  be  entirely 
defeated  In  such  case.  Tbey  only  bold  that 
It  cannot  be  asserted  against  the  claimant  of 
the  homestead  so  as  to  defeat  bis  action  for 
tbe  recovery  of  Uie  homestead.  For  this  rea- 
son, counsel  for  appellant  contend  with  much 
tvKe  that  the  valne  of  tbe  permanent  Im- 
provements should  have  been  asaessed  by  the 
circuit  court  and  the  enforcement  of  the 
Judgment  therefor  sospended  nntil  the  expira- 
tiou  of  the  minor's  homestead  estate  Bat 
the  difficulty  In  the  way  of  snatatnlng  this 
contention  Is  tiiat  the  statute  has  made  no 
provision  for  this  method  of  procedure.  It 
directs  that  the  court  or  Jury  trying  the  case 
•hall  assess  the  valne  of  the  improrenieDti 
In  the  same  action  in  which  the  title  to  the 
land  Is  adjudicated.  Now,  as  before  stated, 
these  Improvements  cannot  be  assessed 
against  the  minor's  homestead  estate.  If 
they  can  be  allowed  at  all.  It  must  be  against 
tbe  reversionary  Interest  of  those  entitled  to 
the  land  after  the  expiration  of  the  home- 
stead estate,  bat  It  would  be  next  to  Impossi- 
Me  to  determine  what  the  value  of  the  im- 
provements would  be  after  the  homestead  es- 
tate has  expired.  They  might  be  destroyed 
by  fire  or  tornado,  or  damaged  by  the  use  of 
tbe  homestead  tenant;  and  no  one  could  fore- 
tell what  the  condition  of  the  ImproremeDts 
would  be,  or  how  much  tbey  would  add  to  the 
value  of  the  reversionary  estate.  To  attempt 
to  do  so  several  years  before  the  termination 
of  the  homestead  estate  would  be  only  gness- 
work,  and  was  evidently  never  contemplated 
by  the  framers  of  this  statute.  As  the  stat- 
ute requires  the  value  of  the  Improvements  to 
be  assessed  In  the  same  action  in  which  the  ti- 
tle for  tbe  land  Is  adjudicated,  and  as,  by  rea- 
son of  the  fact  that  this  Is  an  action  for  a 
homestead,  neither  the  improvements,  nor 
any  part  thereof,  can  be  assessed  against  the 
claimant  thereof  so  as  to  defeat  his  action, 
it  Is  doubtful  if  defendant  can  In  any  way 
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recover  for  these  Improrements.  It  seems 
that  furdier  legislation  la  necessary  to  cover 
cases  of  this  kind.  Bnrkle  v.  Jndge,  42  Mich. 
513,  4  N.  W.  182. 

There  are  other  questions  discussed,  but, 
on  due  consideration  of  them,  we  are  of  tlie 
opinion  that,  on  the  whole  case,  the  Judgment 
is  right,  and  it  is  afilrmed. 


BAINES  et  aL  t.  ORAHAU. 
(Snprone  Conrt  of  Arkansas.    March  29,  1902.) 

MOBTOAOBS—rORKCLOSUBS— APPRAISERS— 
PLACE  OF  RESIDENCE— LIBIITA- 

■noNS-orrsR  to  pat. 

1.  Under  Sand.  *  H.  Dig.  f  K112  (Acts  1896, 
p.  4),  proTidinK  that,  hefore  land  Is  sold  under 
«  power  of  sale  in  a  mortgage,  it  shall  be  ap- 
praised by  three  disinterested  householders  of 
tlte  county,  appointed  by  a  justice  of  the  peace 
of  the  county  in  which  the  land  is  situated, 
where,  at  such  a  sale,  the  appraisers  and  the 
JDstice  who  appointed  them  all  resided  In  an- 
other conn^,  the  sale  was  void. 

2.  Where,  in  an  action  to  set  aside  a  mort- 
sage  and  the  foreclosure  sale  thereunder,  plain- 
tiff asked  that  an  account  be  stated,  and  that 
she  hare  leave  to  bring  any  balance  into  court, 
and  pay  the  same,  site  thereby  stops  the  run- 
ning of  limitations. 

Appeal  from  drcnit  conrt,  Jackson  eonnty, 
in  chancerr;  Frederick  D.  Fnlkerson,  Judge. 

Action  by  Louisa  C.  Graham  against  B.  T. 
Balnea  and  another.  SVom  a  Judgment  for 
pialotilt,  defendants  appeal.    Reversed. 

On  tiie  22d  day  of  Jane,  1891,  Lonlsa  Gra- 
ham, being  the  owner  of  lots  11  and  12  In 
the  town  of  Tuckerman,  Ark.,  and  the  im- 
pruTemeiitB  thereon,  executed  on  that  day  a 
note  for  ^SOO  to  B.  V.  Raines,  and  also  exe- 
cuted a  mortgage  of  her  lots  to  secure  the 
note.  The  note  and  mortgage  were  signed  by 
Louisa  Graham  and  J.  B.  Graham,  her  hus- 
band, and  were  dne  and  payable  12  months 
after  date.  In  December,  1891,  Raines  trans- 
ferred the  note  and  mortgage  to  J.  P.  Kelley, 
and,  the  note  not  being  paid  at  maturity, 
Kelley  afterwards,  in  December,  1892,  sold 
the  property  nnder  a  power  of  sale  contained 
in  the  mortgage,  and  had  a  third  party  to 
buy  the  same  in  for  himself.  Afterwards,  In 
June,  18B3,  Mr&  Graham  filed  a  complaint  in 
equity,  alleging  that  the  note  and  mortgage 
to  Raines  were  executed  without  considera- 
ation,  and  that  Kdley  had  notice  of  that  fact 
at  the  time  the  note  and  mortgage  were  trans- 
ferred to  him.  She  therefore  prayed  "that 
said  note  and  mortgage  be  canceled  and  held 
for  naught,  and  that  said  pretended  sale  be, 
annulled,  and  the  cloud  removed  from  plain- 
tiff's title,  and  in  the  event  that  the  court 
Should  find  tliat  any  sum  whatever  is  due  and 
owing  from  pialntlft  to  said  Raines  or  said 
Kelley,  on  account  of  said  note  and  mort- 
gage, then  that  an  account  thereof  be  stated, 
and  the  plaintiff  have  leave  to  bring  same 
into  conrt  and  pay  the  same,  which  she  now 
and  here  offers  to  do,  and  for  other  relief." 
In  July,  1883,  the  defendant  Kelley  filed  his 


answer,  denying  the  material  allegations  ot 
the  complaint,  and  alleging  that  the  note  was 
sold  and  assigned  to  liim  by  Raines,  before 
It  was  due,  for  a  valuable  consideration,  and 
that  he  was  an  Innocent  purcliaser  without 
notice  of  any  defense  thereto.  The  prayer  of 
his  answer  was  that  the  complaint  "be  dis- 
missed, and  that  he  have  a  decree  for  the  pos- 
session of  the  land  and  for  further  relief." 
Afterwards,  In  June^  1898,  Kelley,  by  leave 
of  court,  iamended  his  answer  by  adding 
thereto  the  following  words:  "But  If  It  be 
found  that  from  any  cause  that  the  sale  of 
said  property  Is  invalid,  thai  this  defendant 
prays  that  his  answer  be  taken  as  an  answer 
and  cross  complaint,  and  that  be  have  Judg- 
ment for  the  amount  of  his  debt,  with  Inter- 
est and  costs,  and  that  his  lien  be  foreclosed 
against  said  property."  The  defendant  Raines 
also  tiled  an  answer,  denying  the  allegations 
of  the  complaint,  and  stating  that  the  note 
and  mortgage  had  been  transferred  to  Kelley. 
On  the  hearing,  the  chancellor  found  "that  no 
consideration  passed  to  Mrs.  Graham  for  the 
note  sued  on,  and  that  Kelley  had  notice  of 
that  fact,"  and  he  further  found  that  the  note 
and  mortgage  were  void,  and  that  the  sale 
made  by  Kelley  under  the  mortgage  was  void. 
He  therefore  decreed  that  the  sale  be  set 
sside,  that  the  note  and  mortgage  be  can- 
celed, and  plaintiff  recover  her  costs.  De- 
fendants appealed. 

Phillips  &  Campbell,  for  appdlants.  Gos- 
tave  Jones,  for  appellee. 

RIDDICK.  J.  (after  stating  the  faets). 
This  Is  a  suit  In  equity  to  cancel  a  note  and 
mortgage,  and  to  set  aside  and  annul  a  sale 
made  under  the  power  contained  In  the  mort- 
gage. 

The  statute  requires  that,  before  land  can 
be  sold  undar  iiower  contained  in  a  mort- 
gage, it  must  be  appraised  by  three  disinter- 
ested householders  of  the  county,  appointed 
by  a  Justice  of  the  peace  of  the  county  tai 
which  the  real  estate  Is  situated.  Sand,  ft  H. 
Dig.  i  5112  (Acts  1805,  p.  4).  But  the  Justice 
of  the  peace  who  appointed  the  appraisers, 
as  well  as  the  appraisers  who  appraised  this 
property,  lived  In  a  different  county  from 
that  In  which  the  land  appraised  was  situa- 
ted, and  there  was  for  this  reason  no  valid 
appraisement,  and  the  sale  was  void. 

The  contention  on  the  part  of  the  plaintiff 
that  this  was  a  mortgage  of  the  homestead, 
and  void  for  noncompliance  with  the  statute 
regulating  conveyances  of  homestead,  we  do 
not  think  Is  supported  by  the  record.  The 
evidence  does  not  show  tliat  this  property 
was  occupied  as  a  homestead  at  the  time  the 
mortgage  was  executed,  and,  even  If  It  did 
show  that  fact,  we  think  the  acknowledgment 
was  snUiclent,  and,  further,  ttiat  even  If  the 
acknowledgment  had  been  defective  as  con- 
tended, the  defect  would  have  been  cured  by 
the  subsequent  curative  act  of  1893. 

Nor  do  we  think  there  Is  any  ground  for 
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the  contention  that  the  mortgage  Is  barred 
by  tbc  statute  of  limitations.  The  plaintiff 
In  her  complaint  asked  that,  If  the  court 
found  that  there  was  anything  due  from  her 
to  Raines  or  Kelley  on  account  of  the  note 
or  mortgage,  "that  an  account  thereof  be  stat- 
ed, and  the  plaintiff  have  leave  to  bring  the 
same  into  court,  and  pay  the  same,  which 
she  now  and  here  offers  to  do,  and  for  other 
relief."  In  his  answa  to  this  complaint, 
Kelley  asked  that  "the  plaintiff's  complaint 
be  dismissed,  and  that  he  hare  a  decree  for 
the  possession  of  said  land,  and  for  further 
relief."  Under  the  prayer  of  this  complaint 
and  answer,  we  think.  If  the  court  had  found 
that  the  sale  und^  the  mortgage  was  void, 
but  that  the  mortgage  and  note  were  valid, 
it  would  have  been  Its  duty  to  have  ascer- 
tained the  amount  due  on  the  mortgage,  and 
to  have  given  a  decree  therefor  in  favor  of 
defendants,  with  leave  for  plalntUf  to  pay 
the  same,  as  she  offered  to  do  In  her  com- 
plaint We  therefore  think  that  the  running 
of  the  statute  of  limitations  was  stopped  by 
the  action  of  plaintiff  herself,  and  her  conten- 
tion on  that  point  must  be  overruled. 

This  brings  us  to  the  questions  upon  which 
the  case  was  decided  by  the  circuit  court 
The  circuit  Judge  found  that  there  was  no 
consideration  for  the  note.  On  that  point  the 
evidence  was  conflicting.  There  was  evidence 
tending  to  show  that  the  note  and  mortgage 
was  executed  to  Raines,  at  his  request,  to  en- 
able him  to  borrow  money  or  to  secure  a  col- 
lateral for  a  loan  which  he  Intended  to  pro- 
cure, and  that  it  was  not  executed  to  secure 
a  debt,  as  Raines  contended.  While  there  la 
doubt  about  the  matter,  we  feel  that  the  find- 
ing of  the  chancellor  on  that  point  has  evi- 
dence sufficient  to  sustahi  It  But  Kelley 
alleged  that  he  purchased  the  note  and  mort- 
gage before  maturity,  for  a  valuable  consid- 
eration, and  without  notice  of  any  defense 
on  the  part  of  plaintiff.  After  a  careful  con- 
sideration of  the  evidence,  we  are  of  the  opin- 
ion that  this  contention  of  Kelley  is  support- 
ed by  the  evidence,  and  that  the  finding  of 
the  chancellor  on  that  point  is  clearly  against 
the  weight  of  evidence. 

For  this  reason  the  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  for  a 
Judgment  in  favor  of  Kelley  for  amount  of 
note  and  foreclosure  of  the  mortgage. 


8TITT  et  al.  ▼.  RBOTOB. 
(Bapreme  Court  of  Arkansas.    Feb.  22,  1902.) 

CONTRACTS-CONSTHtJCnOM-JXJDOMBNTS— 
APPEAL. 

1.  Plaintiff,  who  owned  a  hotel  on  land  claim- 
ed by  him,  leased  it  to  defendants.  The  title 
to  the  land  was  afterwards  adjudged  to  be  in 
the  goTernment  Plaintiff  and  defendants,  each 
claiming  the  right  to  lease  the  property  from 
the  government,  entered  into  a  contract  by 
which  plaintiff  agreed  to  assist  defendants  to 
obtain  a  lease  of  the  property,  and  defendants 
agreed  to  pay  a  certain  sum   per   annum   to 


plaintiff  as  long  as  defendants,  or  their  hein 
or  assigns,  occupied  the  hotel.  Subsequently 
defendants  and  plaintiff,  formed  a  hotel  com- 
pany, removed  the  old  building,  and  constmct- 
ed  a  new  hotel  on  the  same  site.  Held,  that  the 
contract  did  not  require  defendants  to  pa;  the 
annual  payments  after  the  old  baUding  wu 
torn  down. 

Z  A  judgment  in  an  action  on  a  certain  con- 
tract cannot  be  sustained  on  the  theory  that  it 
la  authorized  by  the  breach  of  another  contract 
between-  the  parties. 

Hughes  and  Wood,  33.,  dissenting. 

Appeal  from  circuit  court  Garland  conntj; 
Alexander  M.  Duffle,  Judge.  I 

Action  by  H.  M.  Rector  against  S.  H.  Stitt  | 
and  others.  From  a  judgment  for  plaintiff  . 
defendants  appeaL    Reversed. 

In  the  year  1874  H.  M.  Rector  had  po^)Ses- 
slon  and  claimed  to  be  the  owner  of  a  lot  or 
parcel  of  land  about  an  acre  in  slse  In  the 
town  of  Hot  Springs,  upon  which  was  sit- 
uated a  hotel  called  the  "Rector  House."  Id 
that  year  he  leased  this  lot  with  the  hotel  for 
a  term  of  years  to  S.  H.  SUtt  and  S.  W.  For- 
dyce,  who  were  partners  doing  bnshiess  un- 
der the  firm  name  of  S.  H.  Stltt  &  Ck).;  they 
agreeing  to  pay  hhn  about  fi,000  a  year  as 
rents.  It  was  agreed  in  this  lease  that  Stitt 
&  Co.  should  build  an  addition  to  the  hotel, 
and  that  at  the  expiration  of  the  lease  Rec- 
tor should  pay  for  the  Improvement  This 
addition  was  made,  and  the  new  hotel  thus 
remodeled  and  enlarged  was  called  the  "Ar- 
lington Hotel."  After  this  improvemoit  was 
made,  and  before  the  expiration  of  the  lease, 
it  was  adjudged  by  the  supreme  court  of  the 
United  States  that  the  lot  upon  which  the 
hotel  was  located  was  the  property,  not  of 
Rector,  but  of  the  United  States.  Stltt  & 
Co.  thereupon  leased  the  property  from  the 
receiver  appointed  by  the  court  of  claims 
of  the  United  States,  and  refused  to  ipay  rents 
to  Rector.  Rector  brought  suit  against  them 
to  recover  about  $10,000  which  he  claimed  to 
be  due  him  for  rents  under  the  contract  Be- 
fore this  suit  was  determined  the  parties 
compromised  their  differences,  and  entered 
into  a  new  contract,  which  is  the  basis  of 
the  present  action.  This  contract  was  made 
between  H.  M.  Rector,  designated  as  part; 
of  the  first  part,  and  S.  H.  Stltt  S.  W.  For- 
dyce,  and  De  Witt  C.  Rugg,  partners  luider 
the  firm  name  of  S.  H.  Stitt  &  Co.,  as  par- 
ties of  the  second  part  Rugg,  though  not  a 
member  of  the  firm  of  Stltt  &  Co.  tai  1ST4, 
at  the  time  the  lease  was  executed,  had  since 
become  a  member  of  the  firm,  and  thus  be- 
came a  party  to  the  new  contract  The  con- 
tract sets  out  at  considerable  length  the  fact 
that  each  party  had  agreed  to  release  the 
other  from  the  obligations  Imposed  by  the 
lease,  and  it  need  not  be  set  out  in  full  here. 
After  reciting  that  Rector  in  1874  "had  demis- 
ed and  let  to  S.  H.  Stltt  &  Company  a  cer- 
tain lot  or  parcel  of  land  lying  in  Hot 
Springs  valley.  In  the  county  of  Garland, 
state  of  Arkansas,  with  the  Improvements 
thereon,  as  described  in  the  contract  and  on 
which  the  Arlington  Hotel  now  stands,  at 
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a  certain  rent  and  for  a  certain  term  tbereln 
mentioned,  and  mntnally  bound  tbemselves, 
tlie  one  jMuriy  to  tbe  other,  by  divers  agree- 
ments, covenanta,  and  stlpulatlona  In  said 
contract  contained,"  and  after  further  stating 
that  a  difference  of  opinion  existed  between 
the  parties  to  the  contract  as  to  their  rights 
and  liabilltiea  thereunder,  which  had  led  to 
litigation,   'Which  they   had  agreed  to   com- 
promise and  adjast,  the  contract  sets  out 
among  other  agreements,  the  following:  "And 
these  articles  further  witnesseth  that  in  con- 
sideration of  the  premises,  and  of  the  release 
of  the  covenants,  agreements,  and  stipula- 
tions in  said  recited  contract  of  lease  con- 
tained, the  said  party  of  the  first  part  and 
the  said  party  of  the  second  part  do  hereby 
covenant  and  agree  the  one  with  the  other  as 
follows:  That  Is  to  say,  the  said  party  of  the 
second  part  agrees  to  pay  the  said  party  of 
the  first  part  the  sum  of  five  thousand  five 
bnndred  dollars,  twenty-five  hundred  dollars  of 
which  cash  in  hand,  fifteen  hundred  dollars  of 
vhlcb  at  thirty  days,  and  fifteen  hundred  dol- 
lars, the  residue  thereof,  at  sixty  days,  the 
different  payments  to  bear  interest  at  ten  per 
cent  per  annum,  and  also  the  further  sum  of 
one  thousand   dollars   per  annum,    payable 
monthly,  in  twelve  equal  Installments,  for 
and  during  such  length  of  time  as  the  said 
party  of  the  second  part  theh:  heirs,  execu- 
tors, administrators,  and  assigns,  may  after 
the  date  of  these  articles  remain  in  possession 
of  said  Arlington  Hotel,   as   tenants  of  the 
United  States  or  otherwise."  This  contract  was 
made  In  1878,  and  H.  M.  Rector  testified  in 
relation  thereto  that  it  was  understood  at 
the  time  that  the  Arlington  Hotel  would  be 
contlnned  and  would  be  leased,  and  that  it 
wonld  be  the  policy  of  the  government  In 
making  leases,  to  prefer  the  former  claim- 
ant or  proprietor.    He  stated  that  he  claimed 
to  be  the  original  proprietor,  and  that  Stitt 
k  Co.  were  hla  tenants  and  held  possession 
for  him;   and,  on  the  other  hand,  Stltt  &  Oo. 
contended  that  they  were  entitled  to  the  pref- 
erence by  reason  of  their  occupancy  and  the 
Improvements  they  bad  made  on  the  lots 
now  held  by  the  United  States.    It  was,  be 
said,  to  settle  these  and  other  matters,  that 
the  contract  was  made;   and  it  was  agreed 
further  that  SUtt  &  Co.  should  retain   the 
botel,  and  Rector  the  bath  house  located  un- 
der the  south    wing  of  the   hotel;    Rector 
agreeing  on  his  part  to  exercise  his  good  will 
In  aiding  Stltt  &  Co.  to  obtain  a  lease  of  the 
Arlington  Hotel  from  the  United  States,  and 
they  agreeing  not  to  keep  any  bath  house  In 
connection  with  the  hotel,  but  to  exert  their 
good  will  in  behalf  of  the  bath  house  of  Rec- 
tor.   And  both  parties  further  agreed  that 
tbey  would  appear  before  the  United  States 
commissioners,  and  each  receive  a  separate 
certificate  for  the  improvements  which  each 
party  had  made  on  the  lot  of  ground  on 
vUch  the  hotel  stood.    They  carried  out  this 
agreement    and   Rector  received   from   the 
United  States  $6,000  In  payment  for  the  Im- 


provement he  bad  placed  on  the  lot  and 
Stitt  &  Co.  received  from  the  United  States 
a  lease  of  the  acre  of  land  upon  which  the 
hotel  was  located.  This  lease  was  executed 
under  act  of  congress  by  the  secretary  of  the 
interior  to  Stltt,  Fordyce,  and  Rugg  on  the 
19th  of  May,  1879,  for  the  term  of  10  years. 
In  August  1887,  A.  B.  Oalnes  purchased  the 
Interest  of  D.  C.  Rugg  In  the  lease,  and  be- 
came a  member  of  the  firm  of  S.  H.  Stitt 
&  Co.  At  the  expiration  of  the  lease  of  1879 
another  lease  of  the  property  was  executed 
to  Stltt  Fordyce,  and  Gaines  for  a  period  of 
10  years  from  December,  1888.  On  the  3d 
of  March,  1892,  under  the  provisions  of  an 
act  of  congn'ess,  a  new  lease  of  the  acre  of 
land  upon  which  the  hotel  was  located  was 
executed  to  the  same  parties  for  a  period  of 
20  years.  About  this  time  Rector  and  Mrs. 
Fellows,  who  were  interested  in  the  bath 
house,  and  S.  H.  Stitt  &  Co.,  who  were  in- 
terested in  the  Arlington  Hotel,  mutually  con- 
cluded that  it  would  be  advisable  to  unite 
the  interests  of  the  hotel  and  bath  house,  and 
to  remove  the  old  buildings,  and  erect  a  new 
and  more  commodious  hotel,  with  bath  house, 
upon  the  site  of  the  old  buildings.  For  this 
purpose  these  parties  then  formed  tbe  Ar- 
lington Hotel  Company,  and  afterwards  the 
respective  parties  transferred  their  Interests 
in  the  hotel  and  bath  house  to  this  com- 
pany, receiving  therefor  stock  In  the  corpora- 
tion for  the  value  of  their  leases  and  Im- 
provem«it8.  In  pursuance  of  this  plan  the 
20-year  lease  above  referred  to  was  on  June 
11,  1892,  assigned  to  the  Arltaigton  Hotel 
Company,  which  assignment  was  approved 
by  the  secretary  of  tbe  interior  upon  the  con- 
sideration that  the  Arlington  Hotel  Company 
should  construct  a  new  hotel  on  the  Arling- 
ton Hotel  site  In  accordance  with  plans  and 
specifications  approved  by  the  secretary. 
Tbe  old  hotel  was  removed,  and  a  new  hotel 
was  erected,  by  the  company,  known  also 
as  the  "Arlington,"  and  which  has  since 
been  controlled  and  managed  by  the  Ar- 
lington Hotel  Company  under  certain  regu- 
lations prescribed  by  the  secretary  of  the  In- 
terior. The  parties  to  the  contract  of  1878, 
by  which  Stitt  &  Co.  agreed  to  pay  Rector 
$5,600,  and  the  further  sum  of  $1,000  per 
year  In  monthly  installments,  paid  the  $6,500, 
and  continued  to  pay  the  $1,000  per  year 
until  1898.  The  payments  were  made  by  the 
firm  of  S.  H.  Stltt  &  Co.  until  the  Arling- 
ton Hotel  Company  was  formed,  in  1892, 
after  which  the  company  made  the  payments 
until  in  1898,  when,  having  taken  the  advice 
of  counsel,  the  company  declined  to  make 
further  payments  on  the  ground  that  it  was 
not  liable.  Thereupon  Rector  brought  this 
action  upon  the  contract  of  1878  against 
the  defendants,  8.  H.  Stltt  S.  W.  Fordyce. 
De  Witt  C.  Rugg,  and  the  Arlington  Hotel 
Company,  to  recover  installments  of  rents 
claimed  by  him  to  be  due.  There  was  a  find- 
ing and  judgment  for  plalntifl,  from  which 
defendants  appealed. 
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Rose^  Hemlnffway  &  Boae,  for  appellants. 
Jno.  U.  Moore  aad  N.  B.  Smith,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
This  action  was  br.ught  by  H.  M.  Rector, 
and  after  his  death  It  was  revived  in  the 
name  of  the  executors  of  bis  estate.  It  is 
based  on  a  contract  made  In  1878  between 
H.  M.  Rector  and  the  firm  of  &  H.  Stltt  ft 
Go.  The  clause  in  the  contract  over  which 
the  controversy  arose  Is  the  one  whereby  S. 
U.  Stltt  ft  Co.  agreed  to  pay  Rector  $5,500, 
"and  the  further  sum  of  $1,000  per  annum, 
payable  monthly,  In  twelve  equal  annual  In- 
stallmmts,  for  and  during  soch  length  of 
time  as  the  said  party  of  the  second  part, 
their  heirs,  executors,  administrators,  and  as- 
signs, may  after  the  date  of  these  articles 
remain  In  possession  of  the  said  Arlington 
Hotel,  as  tenants  of  the  United  States  or  oth- 
erwise." The  defendants,  or  some  of  them, 
paid  to  Rector  $5,500,  as  specified  in  the  con- 
tract, and  afterwards  continued  to  pay  the 
annoal  sum  of  $1,000  in  monthly  installmenta 
from  1878  to  1888,  when  they  declined  to 
make  further  payments  on  the  ground  that  by 
the  terms  of  the  contract  they  were  no  longer 
llablfc  The  circuit  judge  held  that  the  de- 
fendants were,  under  the  contract,  still  bound 
to  make  such  payments,  and  whether  this 
Judgment  was  ooimct  or  not  depends  entirely 
upon  the  meaning  of  the  contract. 

It  will  be  noticed  that  the  firm  of  S.  H. 
Stltt  ft  Co.  agreed  t»  pay  the  $1,000  per  an- 
num so  long  as  they,  '^belr  heirs,  execntors, 
adrntniitTators,  and  assigns,  remain  in  pos- 
session of  the  said  Arlington  Hutel."  The 
coDsplatnt  alleges  that  the  defendants  Stltt, 
Fordyce,  and  Bugg,  and  the  Arlington  Hotel, 
as  their  suocessora  and  assigns,  are  still  in 
poaseasioa  of  that  hotel,  while  the  answer  of 
defemdants  denies  that  either  Stltt,  Fordyce, 
and  Rngg,  or  their  assigns,  have  been  in  pos- 
seation  of  said  hotel  since  April,  1896.  The 
case  therefore  turns  on  the  question  as  to 
whether  the  defendants  Stltt,  Fordyce,  and 
Rogg  are  Mill  In  possession  of  the  balldlng  or 
property  described  la  the  eoortract  as  the 
"said  Arlington  Hotd." 

Now,  it  is  assumed  in  the  argument  for  the 
plaintiff  that  this  was.  In  effect,  an  agree- 
ment by  Stltt  &  Co.  to  pay  this  $1,000  an- 
nually so  long  as  they  or  their  assigns  re- 
mained in  possession  of  the  lot  upon  whdeh 
the  hotel  was  1:  cated,  and  that  the  contract 
applied  not  only  to  the  hotel  then  located  on 
the  lot,  but  to  any  future  building  or  hotel 
erected  on  this  lot,  and  occupied  by  Stltt  ft 
Co.  or  their  assigns.  But  we  are  of  the  opin- 
ion that  the  C;  ntract  does  not  bear  the  mean- 
ing placed  on  It  by  coiusel  for  plaintiff  in  this 
respect  It  must  be  remembered  that  this  is 
not  a  contract  for  the  lease  of  this  lot  and 
hoteL  It  was  known  that  this  property  be- 
longed to  the  United  States,  and  the  contract 
does  not  purport  to  be  a  lease,  but  It  Is  a  c(m- 
tract  by  Rector  to  assist  Stltt  ft  Co.  in  get- 
ting a  lease  of  the  Arlington  Hotd  from  the 


United  States,  and,  on  their  part,  to  pay  blm 
a  certain  sum  annually  for  the  term  named 
In  the  contract.  The  length  of  time  during 
which  they  are  required  to  make  this  pay- 
ment depends,  then,  not  upon  the  extent  of 
the  interest  which  Rector  may  tiave  claimed 
in  this  lot  but  It  depends  entirely  upon  tlie 
contract  Itself.  Looking,  then,  at  the  cos- 
tract  it  is  not  as  we  read  it  a  contract  to 
pay  plaintiff  the  $1,000  annually  so  long  as 
Stltt  ft  Co.,  or  their  assigns,  bold  possession 
of  this  lot  or  piece  of  government  reserva- 
tion, or  to  pay  so  long  as  they  or  their  as- 
signs carry  on  the  hotel  bushiess  at  that  place, 
but  a  contract  by  Stltt  ft  Co.  to  pay  plaintiff 
this  annual  sum  so  long  as  they  and  their 
assigns  "remain  In  possession  of  the  said  Ai- 
lington  HoteL"  Language  could  n.>t  be  plain- 
er. We  think,  therefore,  that  the  words  "said 
Arlington  Hotel"  refer  to  the  building  tben 
standing  upon  the  United  States  reservation 
at  Hot  Springs,  and  not  to  that  portlcm  of  tbe 
reservation  up<Hi  which  the  hotel  is  located. 
That  is  what  the  language  plainly  says,  and 
we  see  nothing  In  the  contract  or  In  tbe  cir- 
cumstances under  which  It  was  made,  tliat 
would  Justify  us  In  giving  it  a  different  mean- 
ing. On  the  contrary,  the  recitals  in  the  cod- 
tract  and  the  drcamstaJices  nnder  wbldi  it 
was  made,  tend,  ratlier.  It  seema  to  na,  to 
■bow  that  the  reference  in  the  contract  was 
to  the  hotel  building,  and  not  the  lot.  Tbe 
evidence  shows  that  in  1874  Rector  was  la 
pcBsession  of  the  lot  on  which  the  Arllngtoo 
Hotel  was  bnllt  He  claimed  to  be  the  own- 
er thereof,  and  as  snch  he  leased  it  to  Stitt 
and  Fordyce,  two  of  tbe  defendants.  Aftcr- 
waids  It  was  decided  l^  the  supreme  court  of 
l^e  United  States  that  he  did  not  own  the 
land.  It  belonged,  the  conrt  held,  to  the  Unit- 
ed States.  But  Rector  still  had  some  biter- 
est  in  the  Ajllngton  Hotel,  which  bad  been 
erected  on  the  lot;  and  he  supposed  that  tbe 
United  States  would,  In  leasing  the  building 
and  the  lot  upon  which  It  stood,  give  bim 
some  preference  by  reason  of  bis  prior  daim 
to  the  lot  and  the  IniprDvemeBt  that  be  bad 
made.  But  Stltt  ft  Co.  had  also  made  im- 
provements on  the  land,  and  were  contending 
that  the  government  should  prefer  tbem  as 
lessees.  Under  these  circumstances  they  c-ta- 
promised  their  conflicting  interests,  and  en- 
tered Into  the  contract  upon  which  this  suit 
Is  founded.  Tbe  contract  recites  the  fact  tbat 
In  1ST4  Rector  had  demised  and  let  to  S.  a 
Stltt  &  Co.  the  lot  or  parcel  of  land  lo  Hot 
Springs  valley,  and  it  describes  the  land  at 
that  "on  which  the  Arlington  Hotel  now 
stands."  The  recital  In  this  contract  tben 
makes  a  distinction  between  the  lot  and  tbe 
Arlington  Hotel,  which  the  contract  says 
stood  on  the  lot  or  parcel  of  land  which  Rect»r 
had  formerly  claimed,  and  which  was  tlius 
known  to  be  a  part  of  the  United  States  nes- 
ervation.  After  making  this  recital  tbe  con- 
tract proceeds,  and,  among  other  matters, 
stipulates  that  Stitt  &  Co.  shall  pay  Rector 
$1,000  i>er  annum  so  long  as  they  and  their 


Digitized  by 


Google 


Ark^ 


STITT  T.  BECTOB. 


656 


•Bslsna  "remalB  In  poneasion  ot  tbe  said  Ar- 
UBgtoD  Hotd."  It  aeema  rerj  plain  that  thla 
langnage  referred  to  the  building,  and  not  to 
tbe  land  upon  which  It  was  located.  If  after- 
wards the  United  States  had  torn  down  thla 
hotel,  aa  It  had  the  right  to  do,  and  had  con- 
verted the  lot  Into  a  park  or  pleasure  gronnd, 
or  had  erected  a  bath  house  on  It,  and  had 
leased  the  park  or  the  bath  house  to  the  de- 
fendanta.  woidd  the  defendanta  have  been  still 
liable  to  the  plaintiff,  under  their  contract,  to 
pay  ao  long  aa  they  w  their  assigns  "remained 
in  tbe  posaesslon  of  the  said  Arlington  Ho- 
tel*'? We  do  not  think  ao,  and  we  do  not 
see  that  it  changes  the  caae  much  that  when 
the  hotel  referred  to  In  the  contract  waa  torn 
down  another  hotel  was  erected,  which  la 
caned  by  the  same  name.  To  recover  under 
this  contract  It  was  necessary  to  show  that 
the  defendants  or  their  assigns  were  in  pos- 
seaalon  of  the  hotel  building  referred  to  in  the 
OMitract.  Bnt  the  evidence  shjws  that  the 
hotel  located  on  the  United  States  reservation 
at  Hot  Springs,  and  called  the  "Arlington," 
ia  not  tbe  Arlington  Hotel  referred  to  in  the 
contract.  The  old  bot^  waa  a  frame  atnic- 
tnre,  and  the  evld«ice  ia  not  quite  clear  aa  to 
what  was  done  with  It,  or  what  kind  of  a 
hotel  waa  erected  in  tta  place.  Bnt  the  cir- 
cirit  wort  found  that  In  1882  tbe  Arlington 
Hotel  Ooapauy  waa  formed  for  the  purpose 
at  brtldtaig  a  larger  or  more  suitable  building 
aa  a  betel,  «nd,  further,  that  It  "immediately 
proceeded  to  erect  a  new  hotel  and  bath 
bouse,  eovering  the  site  of  tbe  former  hutel, 
which  are  now  operated  by  that  company." 
Tbe  cfvtdeBce,  we  think,  ia  trnffldent  to  sap- 
port  this  Sadlng;  and,  that  being  so,  it  fol- 
lows ttaert  neitber  of  the  defendanta  Is  now 
In  poBseeslon  of  the  "said  Arlington  Hotel," 
tefened  t»  bi  the  contract;  it  having  by  con- 
sent «r  both  parties  been  removed  to  make 
■way  for  the  section  of  a  new  building.  Tbe 
new  bnlkling.  It  Is  true,  Is  a  hotel  bearing  the 
tame  name  as  the  former  hotel;  but  It  la  not 
liM  aaine  building,  and  is  just  aa  distinct  i^rom 
tbe  bonding  referred  to  In  the  contract  as  if, 
iaatead  of  a  hotel.  It  bad  been  a  sawmill  or 
a  alaaghta-  house.  We  are  therefore 'of  the 
opinion  that  the  plaintiff  does  not  make  out  a 
case  on  the  contract  aued  on. 

It  may  be  said  that  if  Rector  waa  enti- 
tled to  $1,000  iper  year  from  these  defend- 
anta for  tbe  use  of  tbe  old  hotel,  he  should 
be  entitled  to  tbat  much  or  more  from  them 
for  the  uae  of  a  new  and  more  commodioua 
hotel.  To  that  we  must  reply  that  this  may 
or  may  not  be  tme.  Neither  of  these  partiea 
had  any  legal  title  to  the  hotel,  or  the  land 
OD  whlcb  it  atood,  and  their  relation  to  the 
property,  and  the  extent  they  are  allowed  to 
use  it  depend  altogether  npon  the  wishes 
of  tbe  United  Statea  government  whlcb  is 
tbe  absolute  owner,  and  can  deal  with  it 
as  it  sees  proper.  Bnt  these  matters  cannot 
affect  OUT  decision  here,  for  we  are  not 
paaaing  uiton  or  anmming  up  the  equities 
betweoi   these   parties   in  relation   to  this 


property.  The  matter  before  ns  relates  aole- 
ly  to  the  contract  aued  on,  and  if,  under  that 
contract  plaintiff  baa  no  right  to  recover,  he 
must  fall,  whatever  be  his  rights  or  bis  eq- 
ultlea  In  other  reaipecta.  There  waa.  Indeed, 
some  evidence,  of  a  rather  vague  kind,  tend- 
ing somewhat  to  show  that  thla  hotel  com- 
pany had  agreed,  or  that  there  was  an  un- 
deratandlng  that  it  would  agree,  to  coutlujae 
to  make  these  annual  payments  to  Rector 
for  an  indefinite  time.  The  evidence  on  this 
point  waa  not  clear,  but  aa  the  hotel  com- 
pany continued  to  pay  the  monthly  inatall- 
ments  for  several  years  after  it  was  no  longer 
bound  to  do  60  by  tbe  terms  of  tbe  contract 
it  la  certain  that  its  officers  either  miscon- 
ceived the  meaning  of  thla  contract  or  were 
laboring  nnder  the  Impreaslou  that  tbe  com- 
pany had  obligated  Itself  in  some  way  to 
continue  the  paymenta.  But  if  they  misun- 
derstood the  contract,  and  paid  more  upon  it 
than  It  required,  that  furnishes  no  reason 
why  the  company  should  be  wrongfully  tax- 
ed with  still  further  sums.  On  the  other 
hand.  If  they  made  these  payments  under 
the  belief  that  tbe  company  bad,  after  its 
formation,  obligated  Itself  to  continue  tbe 
payments,  that  cannot  aid  the  plaintiff  here, 
for  that  woidd  only  be  evidence  of  a  differ- 
ent contract  from  the  one  sued  on.  Wlrfle 
tt  la  tme  that  when  partiea  have  tried  a 
case  on  a  certain  theory,  and  the  court  has 
disposed  of  the  case  on  that  theory,  the 
pleadings  may  In  some  aucb  case  be  treated 
as  amended  so  as  to  conform  to  the  evidence 
and  support  the  Judgment  yet  this  is  not  a 
case  of  that  kind.  This  action  was  based 
on  the  contract  of  1878,  which  Is  set  out  In 
the  complaint  In  fuIL  Tbe  pleadings  on 
both  sides  clearly  present  the  Issues  as  aris- 
ing from  that  contract,  and  tbe  circuit  court 
based  Its  lodgment  upon  It  holding  that  it 
"became  binding  on  tbe  ArlluKton  Hotel 
Company  from  the  time  the  lease  was  as- 
signed to  It" 

The  view  we  take  of  this  contract  Is  that 
it  bound  only  the  parties  to  it  and  bound 
them  only  so  long  as  they,  their  heirs,  ex- 
ecutors, administrators,  or  assigns,  remained 
in  the  possession  of  the  Arlington  Hotel  then 
situated  on  tbe  government  reservation.  As 
this  hotel  bad  before  the  announcement  of 
this  action  been  torn  down  and  removed, 
the  contract  Is  functus  officio,  and  no  louder 
binding  on  either  of  the  parties,  su  far'aa 
these  payments  are  concerned.  The  Judg- 
ment based  on  it  must  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

HUGHES  and  WOOD,  JJ..  dissent 

(Joly   16.    1002.) 

BUNN.  C.  J.  (concurring).  This  Is  a  suit 
for  breach  of  contract  in  refusing  to  con- 
tinue the  payment  of  an  annual  sum,  in 
equal  monthly  Installments,  alleged  to  be 
stipulated  for  In  said  contract  the  material 
part  of  which  In  this  controv^^y  Is  as  fol- 
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lows,  to  wit:  "And  these  articles  further 
witnesseth  that  In  consideration  of  the  prem- 
ises, and  of  the  release  of  the  coTenants, 
agreements,  and  stipulations  in  said  recited 
contract  of  lease  contained  [referring  to  a 
previous  contract  made  in  1874],  the  said 
party  of  the  flrst  part  and  the  said  party 
of  the  second  part  do  hereby  covenant  and 
agree  the  one  with  the  other  as  follows: 
That  is  to  say,  the  said  party  of  the  second 
part  IS.  H.  Stltt  &  Co.]  agrees  to  pay  the 
said  party  of  the  flrst  part  [Rector]  the  sum 
of  Ave  thousand  five  hundred  dollars,  twen- 
ty-five hundred  dollars  of  which  cash  In 
hand,  fifteen  hundred  dollars  of  which  at 
thirty  days,  and  fifteen  hundred  dollars,  the 
residue  thereof,  at  sixty  days,  the  different 
payments  to  bear  interest  at  ten  per  cent, 
per  annum,  and  also  the  further  sum  of  one 
thousand  dollars  per  annum,  payable  month- 
ly in  twelve  equal  installments  for  and  dur- 
ing such  time  as  the  party  of  the  second 
part,  their  heirs,  executors,  administrators, 
and  assigns,  may  after  the  date  of  these  arti- 
cles remain  In  possession  of  the  said  Arling- 
ton Hotel,  as  tenants  of  the  United  States 
or  otherwise."  Then  follows  a  clause  in 
which  the  bath  houses  on  the  lot  are  let  to 
the  party  of  the  second  part,  and  certain 
covenants  in  relation  thereto,  and  also  In 
relation  to  the  hotel  property.  The  Arling- 
ton Hotel  was  a  frame  building,  enlarged  and 
improved  and  so  named  by  the  party  of  the 
second  part  during  the  prior  lease  referred 
to;  the  name  being  changed  In  the  mean- 
time from  the  "Rector  House"  or  "Rector 
Hotel"  to  the  "Arlington  Hotel,"  which 
name  It  still  bears,  although  the  building  it- 
self which  stood  upon  the  ground  at  the 
time  of  making  the  contract  sued  on,  and  un- 
til the  erection  of  the  present  more  costly  and 
elegant  structure,  was  removed  to  make  way 
for  the  latter,  which  bears  the  same  name, 
but  is  under  corporate  ownership  and  man- 
agement. At  the  time  the  original  lease  was 
made  (1874),  Rector  claimed  the  fee  in  the 
laud  as  against  the  United  States  and  all 
the  world;  but  in  1875,  some  time  prior  to 
the  making  of  the  contract  sued  on,  the  su- 
preme court  of  the  United  States,  in  the  Hot 
Springs  Cases,  92  U.  S.  608,  23  L.  Ed.  890, 
decided  that  Rector's  claim  of  ownership  in 
the  land  was  invalid,  and  that  the  title  was 
Etill  In  the  United  States.  Rector's  lease 
contract  of  1874  with  S.  H.  Stltt  &  Co.  In 
that  way  became  so  far  of  doubtful  con- 
sideration as  that  a  controversy  grew  up 
between  the  parties,  which  resulted  in  a  suit 
by  Rector  against  S.  H.  Stltt  &  Co.  for  $10,- 
000  under  the  allegation  of  breaches  of  the 
lease  contract.  This  litigation  was  com- 
promised and  settled  in  the  stipulations  of 
the  contract  sued  on,  dated  3d  March,  1877; 
S.  H.  Stltt  &  Co.  paying  and  agreeing  to  pay 
the  sum  of  $5,500,  in  installments,  as  a  con- 
sideration of  campromlse.  In  the  contract 
sued  on  It  was  also  stipulated  and  agreed 
tl'at  S.  H.  Stltt  &  Co.  should  pay  Rector 


$1,000  annually  as  long  as  they,  w  their 
executors,  administrators,  or  assigns,  should 
continue  In  possession  of  the  property.  In  cnn- 
sideratiou  of  their  enjoying  the  valaable 
right,  for  the  time  which  Rector  still  owned 
or  claimed,  of  lease  preference  under  tlie 
government,  the  existence  of  which  will  be 
noticed  In  what  follows.  After  the  entering 
into  the  contract  sued  on,  by  the  parties 
thereto,  to  wit,  on  the  3d  March,  1877,  con- 
gress passed  an  act  In  which  the  president 
was  authorized  to  appoint  three  commlssiOD- 
ers,  and  these  were  authorized  and  directed 
to  extend  to  the  occupants  who  had  made 
Improvements  on  the  lands  of  the  Hot 
Springs  the  privilege  of  becoming  the  pur- 
clusers  of  their  respective  lots  and  parcels  of 
ground  by  paying  the  appraised  value  there- 
of; and  In  construing  this  act  the  supreme 
court  of  the  United  States,  in  Rector  v.  Gib- 
bon, 111  U.  S.  276,  4  Sup.  Ct  605.  28  L.  Ed. 
427,  among  other  things,  held  that  one  boltl- 
Ing  under  an  original  proprietor  or  clahnant 
would  not  be  allowed  to  assert  a  clahn  of 
preference  right  under  the  act  Hence  S. 
H.  Stltt  &  Co.,  who  held  under  Rector,  and 
not  as  original  occupants,  were  excluded  from 
setting  up  a  claim  of  preference  to  purchase 
from  the  government;  but  Rector  still  held 
that  right,  which  was  simply  held  to  be  a 
personal  right  In  the  original  occupant  But 
up  to  this  Ume  the  acts  of  congress  only  ex- 
tended to  the  sale  and  purchase  of  these 
lands,  and  nothing  so  far  was  said  as  to 
the  leasing  of  any  of  them,  or  the  regula- 
tions looking  to  the  same.  Subsequently  cod- 
gress  passed  laws  authorizing  the  secretary 
of  the  Interior  to  lease  this  ground  to  tbe 
then  present  occupants  for  a  oonslderatloii. 
which  was  termed  "ground  rotts";  tbos 
showing  that  the  policy  of  the  government 
was  to  claim  nothing  but  the  fee  in  the  soil, 
which,  of  course,  carried  with  it  the  rigiit 
of  final  disposal.  From  the  evidence  In  the 
case.  Rector  had  only  the  right  to  be  pre- 
feiTed  as  a  purchaser  or  lessee  because  of ' 
the  fact  that  he  was  the  original  occupant 
Reasoning  by  analogy  upon  the  several  stat- 
utes, and  the  decisions  of  the  supreme  coart 
defining  the  rights  of  occupants  under  the 
act  of  March  3,  1877,  and  upon  the  subse- 
quent acts  of  congress  with  reference  to  tbe 
lease  of  tills  property,  we  cannot  escape  the 
coucluslon  that  the  preference  right  of  Rec- 
tor to  lease  the  property,  when  Its  leasing 
had  been  authorised,  was.  In  principle,  tbe 
same  as  It  had  been  where  a  sale  was  tbe 
mode  of  disposing  of  It  Nor  Is  It  to  be  seen 
that  the  rights  of  S.  H.  Stltt  &  Ga,  holdiDR 
under  Rector,  were  different  in  the  one  case 
from  those  in  the  other;  for  they  could  not 
in  cither  case  show  themselves  to  have  been 
the  original  occupauts,  while  original  occu- 
pancy was  the  condition,  and  the  only  con- 
dition, that  carried  with  It  the  preference 
right  In  case  either  of  sale  or  lease,  and  tbat 
condition  determined  the  right  to  be  in  RtK> 
tor.    Fturthermore,  I  think  that  this  was  tbe 
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relatlTe  status  of  the  parties,  Irrespective  of 
tbe  recognition  of  the  same  In  the  contract 
sued  on.  This  right  of  Rector  was  certainly 
recognized  by  S.  H.  Stitt  &  Co.  In  the  inak- 
mg  of  the  contract  sued  on,  and  in  their 
performance  of  their  part  of  the  same,  In 
tbe  payment  therefor  of  the  |1,000  annually 
to  Rector  as  long  as  they  retained  possession 
of  the  property,  and  until  the  new  owner- 
ship in  the  Arlington  Hotel  Company  took 
possession  by  consent  of  all  the  parties. 
How  far.  If  at  all,  the  government  recognized 
this  right  In  Hector,  may  not  necessarily  be 
referable  to  any  particular  express  language, 
but  the  conclusion  is  to  be  drawn  from  the 
known  policy  of  the  government  In  dealing 
with  private  rights  or  concessions  In  regard 
to  !ts  public  lands. 

I  have  thus  given  In  as  brief  a  manner  as 
possible  the  history  of  the  transaction  out  of 
Tvblch  grows  the  present  suit,  from  the  be- 
ginning up  to  the  time  when  S.  H.  Stitt  & 
Co.  appear  to  have  ceased  to  be  the  tenants 
of  the  government  by  the  assignment  of  their 
lease  from  the  government,  which  was  man- 
ifestly, by  the  consent  of  Rector,  first  made, 
and  afterwards  assigned,  to  the  Arlington 
Hotel  Company,  a  corporation  formed  for  that 
pnipose.  The  main  point  at  issue  Is,  when 
did  S.  H.  Stitt  &  Co.  cease  to  be  bound  to 
pay  tbe  annual  sum  of  |1,000  to  Rector,  If 
they  in  fact  ever  ceased  to  be  so  botmd  under 
the  conditions  of  their  contract?  And  If  their 
liability  did  so  cease  when  they  assigned  their 
lease  to  the  Arlington  Hotel  Company,  what 
liability,  if  any,  resulted  to  the  latter  as  the 
assignees  of  the  former?  In  determining  this 
last  question  it  becomes  necessary  also  to  de- 
termine whether  or  not  Rector's  right  is  so 
tntlmately  associated  with  and  dependent  up- 
«n  the  government's  primary  right,  and  so 
eontroning  in  respect  to  S.  H.  Stitt  &  Co.'s 
snbordlnate  right,  that  the  latter's  assignment 
to  a  third  party— the  hotel  company— is  cov- 
pred  by  the  word  "assigns,"  as  employed  in 
the  second  paragraph  of  the  contract  sued 
OD.  or,  as  It  Is  termed,  "Article  of  Agree- 
ment" It  seems  to  me  that,  had  nothing 
else  been  said,  S.  H.  Stitt  &  Co.  would  have 
been  bound  to  pay  tbe  $1,000  to  Rector  an- 
naally  while  the  possession  continued  In  the 
Arlington  Hotel  Company  under  Its  lease,  for 
it  certainly  must  be  Included  in  the  "as- 
signs" of  8.  H.  Stitt  &  Co.;  but  the  last  par- 
agraph of  the  contract  Is  in  these  words,  and 
msy  determine  that  matter,  to  wit: 

"And  it  is  further  agreed  by  the  parties 
hereto  that  if,  at  any  time  hereafter,  the  said 
party  of  the  second  part  [S.  H.  Stitt  &  Co.] 
should  determine  to  vacate  the  said  Arling^toh 
Hotel,  they  shall  give  to  the  said  party  of  the 
first  part  sixty  days'  notice  of  their  deter- 
mination to  vacate  said  hotel,  In  order  that 
the  said  party  of  the  first  part  may  have  the 
opportunity  of  leashig  the  same  from  tbe 
United  States,  or  other  parties  having  the 
Mme  In  charge:  provided,  however,  that,  if 
the  said  party  of  the  second  jtart  do  not  re- 


ceive sixty  days'  notice  before  being  dispos- 
sessed [from  tbe  government]  of  said  hotel, 
then  they  are  to  give  such  notice  only  as 
they  recdve." 

This  contract,  In  so  far  as  it  obligated  S. 
H.  Stitt  &  Co.  to  pay  annually  to  Rector  tbe 
said  sum  of  $1,000  as  long  as  they,  or  their 
legal  representatives  or  assigns,  should  re- 
main hi  possession,  would  seem  to  the  casual 
reader  to  be  a  sort  of  perpetual  liability;  but 
on  closer  inspection  of  this  latter  clause.  Just 
copied,  it  appears  to  me  that  tbe  contract 
could  be  terminated  by  the  action  of  S.  H. 
Stitt  &  Co.  any  time,  in  complying  with  the 
terms  thereof,  especially  when  they  should 
do  BO  in  a  manner  to  have  the  consent  of 
Rector.  In  delivering  possession  of  the  hotel 
property  to  the  Arlington  Hotel  Company, 
has  not  the  firm  of  S.  H.  Stitt  &  Co.  sub- 
stantially compiled  with  the  terms  of  this  last 
clause  of  the  contract,  seeing  that  whatever 
they  did  in  that  regard  was  done  with  the 
consent  of  Rector,  as  well  as  all  the  other 
persons  and  parties  interested,- among  these, 
all  the  stockholders  of  the  Arlington  Hotel 
Company,  who,  we  conclude,  perfectly  under- 
stood the  nature  of  the  transfer,  and  what 
was  involved  bt  It?  So  far  as  Rector  was 
concerned,  being  a  party  to  the  new  arrange- 
ment, he  may  be  and  must  be  considered  as 
having  waived  the  notice  provided  for  in  the 
clause  of  the  contract  now  under  considera- 
tion. I  am  of  opinion,  therefore,  that  the 
firm  of  S.  H.  Stitt  &  Co.,  as  such,  and  they 
hidlvldually,  were  released  by  the  change 
from  all  liability  with  regard  to  the  lease  of 
the  property  under  their  contract  and  lease, 
which  appears  to  be  the  foundation  of  this 
suit. 

The  next  question  is,  whnt  liability,  if 
any,  did  this  change  of  possessing  and  own- 
ership of  the  hotel  property  Impose  upon  the 
successor,  the  Arlington'  Hotel  Company? 
All  the  persons  making  up  the  parties  to  the 
contract,  with  several  additional  parties,  such 
as  A.  B.  Gaines  and  Mrs.  Fellows,  were  now 
members  of  the  corporation  styled  the  "Ar- 
lington Hotel  Company,"  and  the  transfer 
or  assignment  of  tbe  lease  of  S.  H.  Stitt 
v%  Co.  from  the  government  to  the  Arling- 
ton Hotel  Company  contains  this  language: 
"That  we,  Samuel  H.  Stitt,  Samuel  W.  For- 
dyce,  and  Albert  B.  Gaines,  partners  doing 
business  under  the  firm  name  of  S.  H.  Stitt 
&  Co.  at  Hot  Springs,  Garland  county,  Ar- 
kansas, for  and  in  consideration  of  the  sum 
of  one  dollar,  lawful  money  of  the  United 
States,  to  us  in  hand  paid  by  the  Arlington 
Hotel  Co.,  a  corporation  organized  under  the 
laws  of  the  state  of  Arkansas  for  the  pur- 
pose of  erecting  and  operating  a  hotel  and 
bath  house  at  the  city  of  Hot  Springs,  In 
said  state,  receipt  whereof  is  hereby  acknowl- 
edged, have  bargained,  sold,  and  assigned 
unto  the  said  company,  all  and  singular,  our 
right,  title,  and  interest  In  and  to  the  at- 
tached lease,  bearing  date  March  third,  eigh- 
teen   hundred   and   ninety-two,   executed  by 
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John  W.  Noble,  lecretaiy  of  the  interior, 
actiiiK  for  and  on  beMlf  of  ttke  United 
States,  unto  tbe  said  Samuel  H.  Stitt,  Sam- 
uel W.  Fordyce,  and  Albert  B.  Oalnes,  for 
what  la  known  as  tbe  'Arlington  Hotel  Site,' 
on  the  Hot  Springs  reservation,  in  aald  coun- 
ty and  state.  To  have  and  to  bold  said  lease, 
with  all  rights,  prlyileges,  and  franchises 
thereunto  appertaining,  for  the  full  period  of 
twenty  years  therein  named  (subject  to  the 
payment  of  rent  and  all  the  conditions  and 
forfeitures  therein  contained),  and  all  rights 
of  renewal  of  said  lease  if  the  same  should 
be  renewed  by  the  secretary  of  the  Interior." 
The  secretary  of  the  Interior  approved  thia 
sale  and  assignment,  and  the  same  thereby 
became  effective  within  its  terms.  The  secre- 
tary of  the  interior  at  the  time  (the  Hon- 
orable Carl  Schurz)  had  made  a  lease  to 
S.  H.  Stitt  &  Co.  at  or  before  the  time  they 
made  tbe  contract  with  Rector,  in  1878, 
which  it  may  be  presumed  he  perfectly  un- 
derstood at  the  time;  and  the  later  lease, 
made  March  3,  1802,  by  the  secretary  of  the 
interior  at  the  time  (the  Honorable  John  W. 
Noble),  was  in  ail  Important  respects  of  a 
similar  nature,— being  made  to  take  the  place 
of  tbe  other,  as  Its  term  had  expired.  How- 
ever, whatever  the  government's  official  knew 
or  understood  about  it,  S.  H.  Stitt  &  Co. 
Itnew  that  Itector  had  a  prior  right  to  lease, 
as  having  been  the  original  claimant,  under 
the  known  policy  of  the  government,  and 
had  recognized  that  right  in  leasing  from 
him  at  the  rate  of  |1,000  per  annum  during 
the  running  of  their  lease  contract  with  him, 
and  up  to  the  time  the  Arlington  Hotel  took 
possession  under  the  new  arrangement  re- 
ferred to  above.  In  their  sale  or  assignment 
to  tbe  Arlington  Hotel  Company,  It  was  stip- 
ulated that  "the  latter  company  tmdt  subject 
to  the  payment  of  rent  and  all  condltiona 
and  forfeitures  therein  contained,  and  all 
rights  of  renewal  of  said  lease,  if  the  same 
should  be  renewed  by  the  secretary  of  the 
Interior."  It  is  not  exactly  clear  what  was 
meant  by  this  language,— whether  the  lia- 
bilities thus  assumed  were  such  as  accrued 
between  the  United  States  government  and 
Its  lessee,  Stitt  &  Co.,  and  Ita  assignee,  the 
Arlington  Hotel  Company,  merely,  or  refer- 
red to  aU  the  liabilities  which  Stitt  &  Co. 
bad  to  assume  with  Rector,  also  claiming  an 
interest  in  the  property;  and  this  must  be 
gathered,  if  at  all,  from  dreumstances,  rath- 
er than  from  tbe  language  of  the  written 
contracts  and  agreements,  which  Rector  does 
not  appear  to  have  been  a  party  to.  After 
the  Aldington  Company  took  poasesBlon,  it, 
not  SUtt  &  Co.,  continued  to  pay  the  $1,000 
per  annum  to  Rector  for  and  during  the 
period  of  six  years,  and  up  to  tbe  time  of 
the  institution  of  this  suit,  or  Just  Immediate- 
ly iMfore,  as  a  preliminary  to  this  suit  Thus 
ttiere  were  two  strange  and  almost  unheard- 
of  things  which  took  place,  if  the  contention 
ot  defendants  be  correct:  One  was  the  vol- 
untary surrender  by  Rector  of  bis  right  of 


lease  preference  in  this  pwperty;  sad  the 
other,  that  tbe  Arlington  Hotel  Company  as- 
sumed to  pay  and  did  pay  the  (1.000  per  an- 
num for  six  years  after  it  took  possessloa  be- 
fore anything  was  said  as  to  Its  nonliability 
for  the  same.  It  is  shown  that  the  stock 
tliat  Qov.  Rector  had  in  the  new  hotel  com- 
pany consisted  solely  of  the  value  of  his 
bath-bouse  property  which  he  put  into  tbe 
concern.  The  $1,000  per  annum  was  not  in 
any  wise  in  lieu  of  the  stock.  Why  did  be 
surrender  such  an  important  item  as  tbat? 
In  bis  testimony.  Gov.  Rector  said:  "It  wu 
also  understood  [betweoi  himself  and  SUtt 
*  Co.]  that  it  would  be  the  policy  of  tbe 
government,  in  making  leases,  to  prefer  tbe 
former  claimant  or  proprietor.  I  was  con- 
tending tbat  all  rights  which  were  acquhed 
by  Mr.  Stitt  and  hla  associates,  growing  ont 
of  their  possession  of  the  property,  were 
held  in  trust  by  them  for  my  benefit,  inas- 
much as  they  were  my  tenants,  and ,  bad 
obtained  possession  through  the  lease  I  bad 
executed  to  them  [the  lease  contract  sued 
on].  And  they  were  uneasy,  for  fear  I  migbt 
set  up  some  claim  to  the  lease,  as  the  orig- 
inal claimant  of  the  property,  and  owner  of 
part  of  the  improvements.  Mr.  Stitt  was 
desirous  of  having  that  as  well  as  all  otber 
matters  connected  with  the  property  settled 
in  this  agreement.  It  was  on  that  account, 
and  for  tbe  purpose  of  asauriug  them  that  I 
would  set  up  no  claim  as  original  proprietor 
or  owner  of  part  of  the  improvements  to  tbe 
lease,  that  the  provision  that  I  would  co- 
operate and  aid  him  and  his  associates  was 
placed  in  the  contract.  No  reference  what- 
ever was  hsd  to  a  competitive  bidding,  nor 
was  it  the  intention  or  understanding  tliat 
there  was  to  be  any  public  or  private  com- 
petitive bidding  for  the  lease.  It  was  tbe 
understanding  tbat  the  propertj  would  be 
leased  on  such  terms  as  the  government 
might  prescribe^  and  that  the  claimant  of 
the  property  wonld  be  given  the  preferenoe; 
and  it  was  in  reference  to  the  difference  be- 
tween us  as  to  who  was  the  claimant:  he  con- 
tending he  was  the  claimant,  by  reason  of 
Improvements  he  bad  made." 

If  the  contention  of  defendants  be  sound, 
there  happened  in  this  change  of  possesska 
and  ownership  of  the  property  from  8.  H. 
SUtt  &  Co.  to  the  Arlington  Hotel  Company 
two  almost  unheard-of  things:  One  was  tbat 
Rector  should  by  his  silence  gtatultoosly  sur- 
render what  he  evidently  thought  to  be  a  val- 
uable right;  and  the  other,  that  the  Arling- 
ton Hotel  C<Mnpany  should  at  onoe  assume  to 
pay,  and  did  pay,  and  continued  for  the  period 
of  six  years  thereafter  to  pay,  the  11.000  per 
aimum,  as  its  predecessor,  S.  H.  Stitt  &  C«^ 
had  done  for  many  years  previously,  to  Hec- 
tor. Qov.  Rector's  testimony  shows  exactly 
what  character  he  attrilnited  to  his  rights  to 
the  matter,  and  bla  understanding  of  tbe  mat- 
ter is  wonderfully  corroborated  by  tbe  con- 
duct and  action  of  all  who  dealt  witb  bim 
about  this  property.    la  answer  mainly  to  tbe 
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cbarge  In  the  second  paragraph  of  defend- 
ant's answer,  that  "the  real  and  aole  con- 
sidenti(m  or  inducement  for  the  execution  of 
said  contract  [the  one  sued  on]  by  the  de- 
fendants was  the  illegal  promise  by  the  plain- 
tiff [liector]  to  refrain  from  bidding  against 
them  [the  defeudanta]  for  the  lease  by  the 
sovemment  of  the  property  in  suit,— being 
that  on  which  stands  the  Arlington  Hotel,"— 
ae  testifies:  "It  was  also  understood  that  It 
tFould  be  the  poUcy  of  the  government.  In 
makiug  leases,  to  prefer  the  former  claimant 
«r  proprietor.  I  was  contending  that  all 
rights  which  were  acquired  by  Mr.  Stltt  and 
bis  assuciates,  growing  out  of  thelt  posses- 
sion of  the  property,  were  held  in  trust  by 
them  for  my  benefit.  Inasmuch  as  they  were 
my  tenants,  and  had  obtained  possession 
througb  tbe  lease  I  had  executed  to  them. 
And  tbey  were  uneasy  for  fear  I  might  set 
op  some  claim  to  the  lease,  as  the  original 
daimant  of  tbe  property,  and  owner  of  part 
of  the  iniprovements.  Mr.  Stitt  was  desiroua 
of  haring  that,  as  well  as  other  matters  con- 
nected with  the  property,  settled  in  this  agree- 
ment. It  was  on  that  account,  and  for  the 
porpoee  of  assuring  them  that  I  would  set  up 
no  claim,  as  original  proprietor  or  owner  of 
tanproremeuts,  to  the  lease,  that  the  provision 
that  I  would  co-operate  and  aid  him  and  his 
assodatee  in  an  effort  to  obtain,  a  lease  of  the 
property  was  Inserted  In  tbe  contract.  No 
reference  whatever  was  had  to  a  competitive 
bidding,  nor  was  it  the  intention  or  under- 
standing that  there  should  be  any  public  or 
private  competitive  bidding  for  tbe  lease.  It 
was  the  understanding  that  the  property 
would  be  leased  on  such  terms  as  the  gov- 
ernment might  prescribe,  and  that  the  claim- 
ant of  the  property  would  be  given  the  pref- 
erence; and  It  was  in  reference  to  the  dif- 
ference between  us  as  to  who  was  the  claim- 
ant—he contending  that  he  was  the  claimant, 
by  reason  of  improvements  he  had  placed 
there,  and  his  occupancy,  and  I  contending 
that  whatever  right  he  had  as  claimant  or 
occupant  be  held  In  trust  for  me— that  this 
provision  was  made."  Such  was  Gov.  Hec-' 
tor's  understanding  of  his  rights  concerning 
the  property,  which  were,  of  course,  subserv- 
ient to  the  right  of  the  government,  but  ab- 
solute and  independent  as  between  himself 
and  S.  H.  Stltt  &  Co.  He  was  willing  that 
they  should  enjoy  tbe  benefit  of  his  prefer- 
ence right,  and  lease  directly  from  tbe  gov- 
ernment but  in  no  wise  to  release  them  as 
bis  tenants  as  long  as  the  lease  contract 
choold  continue,  and  that  they  could  not  be 
released  on  the  contract,  except  on  due  no- 
tice to  blm,  whereby  he  might  have  the  op- 
portunity of  securing  another  tenant  with  the 
consent  of  the  government  So  much  for  the 
testimony  as  to  what  tbe  parties  understood 
to  be  Got.  Rector's  relation  to  the  property 
at  tbe  time.  Tbe  contract  itself.  In  Its  fea- 
ture, corroborates  Gov.  Rector's  testimony,  as 
I  read  It  In  reference  to  the  assumption  of 
this  liability  tor  the  annual  payment  of  the 


sum  of  $1,000  by  the  ArUngton  Hotel  Ocua- 
pany  when  it  took  powosslon  of  the  property 
as  the  purchaser  ttma  or  assignee  of  S.  H. 
Stltt  &  Co.,  Col.  B.  W.  Rector,  who  waft 
present  and  cognisant  of  all  that  was  being 
enacted,  and  interested  tai  the  transaction, 
testifies  that  the  matter  of  the  liability  of  tlie 
hotel  company  for  the  payment  of  the  ]!1,000 
annually  was  discussed  by  and  among  the 
parties  in  their  negotiations  about  the  change 
to  be  made,  and  from  this  his  understanding 
was  that  the  hotel  company  would  continue 
to  pay  tbe  same. 

I  am  confronted  with  the  legal  proposition 
that  one  is  not  estopped  from  contesting  a 
claim  by  having  acquiesced  in  its  validity  for 
a  length  of  time,  as  he  may  have  done  so  In 
Ignorance  of  his  legal  rights,  or  undor  a  mis- 
talce  aa  to  the  facts.  That  to  true  to  a  certain 
extent  at  least;  but  ignorance  of  law  or  mls- 
talce  of  facts  will  not  amount  to  good  plea 
where  both  have  been  discussed,  and  no  ob- 
jection has  been  made  within  a  reasonable 
time,  and  especially  where  there  Is  little  or 
no  ground  assigned  why  a  mlatake  should 
have  been  made. 

There  is  evideice,  I  think,  to  the  effect 
that  the  Arlington  Hotd  Company,  so  far  as 
to  the  payment  of  the  $1,000  annually,  as- 
sumed the  phice  of  S.  H.  Stltt  &  Co.  In  the 
contract  as  it  did  In  the  lease  of  tbe  property 
from  the  government  and  that  therefore  the 
judgment  of  the  court  as  against  it  should 
be  afiSrmed,  and  reversed  as  to  S.  H.  Stltt 
ft  Co. 

Some  question  is  raised  as  to  whether  a 
judgment  of  offlrmanee,  on  tbe  groimds  given 
above,  agalnat  tbe  Arltaigtan  Hotel  Company, 
woidd  be  responsive  to  the  complaint  in  tbe 
case,  because  it  is  said  that  the  suit  is  on  tbe 
contract  between  Rector,  on  the  one  band, 
and  S.  H.  Stltt  ft  Co.,  on  the  other,  and  that 
the  ArUngton  Hotel  is  not  therefore,  bound 
otherwise  than  as  jointly  with  S.  H.  Stitt  ft 
Co.  I  think,  however,  that  the  hotel  com- 
pany succeeds  S.  H.  Stitt  ft  Co.  In  this  lia- 
bility to  Rector,  and  that  upon  that  under- 
standing it  became  the  owner  of  tbe  lease- 
hold; that  the  transaction  was  so  intimately 
connected  with  the  contract  sued  on  that  the 
Arlington  was  as  much  the  subject  of  tbe 
suit  as  any  other  original  obligor  In  the  con- 
tract 


McCONNBLL  et  al.  v.  ARKANSAS  BRICK 
ft  MFG.  CO. 

(Supreme  Court  of  Arkansas.    May  17,  1902.) 

CONVICT  LABOIt-HIRINO  OUT  CONVICTS— VA- 
LIDITY OP  CONTRACT  —  CANCKLLATIDN  — 
PBNITBNTIART      OOMMISSIONBRS— P0WI1R3— 

UNL.AWFUI4    ACT— iNjUNcnoN-csanoaAiu 

—PARTIES. 

1.  A  contract  by  which  defendant  agrees  to 
furnish  300  men  on  demand  of  plaintiff,  and  by 
which  the  latter  amrees  to  work  not  leas  than 
100  men,  ia  not  so  indefinite  and  uncertain  aa  to 
be  invalid. 

2.  A  co-tract  by  the  superintendent  and  finan- 
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cial  agent  of  the  penltenttary,  approved  by  the 
penitentiary  commis8i<mer8,  to  furnish  convict 
labor,  is  not  invalid  because  for  a  period  ex- 
ceeding the  terms  of  such  officers. 

S.  Laws  1893,  pp.  123,  124,  {  4,  expressly 
gives  the  board  of  penitentiary  commissioners 
the  power  to  liire  out  convicts,  to  labor  outside 
the  penitentiary. 

4.  Suit  may  be  brought  against  the  peniten- 
tiary commisaioners  who  have  exceeded  their 
authority  by  passing  a  resolution,  canceling  a 
valid  contract  for  convict  labor,  to  restrain 
them  from  taking  any  action  to  prevent  its  per- 
formance, as  they  are  not  acting  for  the  state  in 
the  commission  of  unlawful  acts. 

5.  Sand.  &  H.  Dig.  i  1126,  authorizing  writs 
of  certiorari  to  any  officer  or  board  of  officers, 
or  to  any  inferior  tribunal,  to  correct  any  erro- 
neous or  void  proceedings,  does  not  give  a  reme- 
dy to  review  the  action  of  tbie  penitentiary  com- 
mission, as  the  commission  is  an  administrative 
body,  and  the  statute  only  applies  to  judicial 
or  quasi  judicial  officers. 

6.  Injunction  will  lie  to  prevent  a  breach  by 
the  penitentiary  commission  of  a  contract  for 
convict  labor,  as  there  is  no  other  remedy,  and 
Const  1874,  art  2,  f  13,  provides  that  every 
one  receiving  an  injury  shall  be  entitled  to  a 
remedy. 

7.  An  tajnnctlon  to  prevent  the  penitentiary 
'Commissioners  from  refusing  to  carry  ont  a  val- 
id contract  hiring  out  convict  labor,  under  a 
mistalsen  view  as  to  their  powers,  will  not  be 
denied  on  the  ground  that  injunctions  will  not 
issne  to  compel  anything  not  admitting  of 
performance,  though  they  cannot  be  required 
by  injunction  to  perform  their  duties. 

8.  The  state  is  not  a  proper  party  defendant 
in  a  suit  to  enjoin  the  penitentiary  commis- 
sioners from  violating  a  valid  contract  for  the 
hiring  out  of  convict  labor. 

Battle  and  Riddick,  JJ.,  dissenting. 

Appeal  from  Pulaski  chancery  court;  Thos. 
B.  Martin,  Chancellor. 

Salt  by  the  Arkansaa  Brick  &  Manufactnr- 
ing  Company  against  B.  T.  McConnell  and 
others.  From  a  decree  for  plaintiff,  the  de- 
fendants appeal.    Affirmed. 

Morris  M.  Cotan,  T.  H.  Humphrey,  and  Etr- 
hj  &  Carter  (Geo.  W.  Murphy,  Atty.  Gen.,  of 
counsel),  for  appellants.  Hose,  Hemingway 
A  Rose,  for  appellee. 

BUNN,  0.  J.  This  Is  a  bill  In  eqnlty  filed 
in  the  Pnlaski  chancery  court,  by  the  appel- 
lee, the  Arluinsas  Brick  &  Manufacturing 
Company,  against  B.  T.  McConnell,  as  super- 
intendent, and  M.  D.  L.  Cook,  as  financial 
agent,  and  Jefferson  Davis,  J.  W.  Crockett, 
Geo.  W.  Murphy,  T.  0.  Monroe,  and  Frank 
Hill,  members,  of  the  board  of  penitentiary 
commissioners,  with  prayer  as  follows,  to- 
wit:  "The  premises  considered,  the  plaintiff 
prays  that  a  temporary  restraining  order  be 
Issued,  restraining  the  defendants  and  each  of 
them  from  taking  any  action  to  prevent  the 
due  performance  of  said  contracts,  or  towards 
a  rescission  thereof,  and  partlcniarly  from 
taking  from  plaintiff's  works  any  of  the  men 
now  engaged  in  labor  therein;  and  requiring 
defendant  McConnell  as  superintendent  of 
the  penitentiary  to  proceed  with  the  execution 
«f  said  contracts  and  the  furnishing  of  labor 
as  therein  agreed  upon.    And  plaintiff  prays 
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that,  upon  a  final  hearing,  a  decree  be  enter- 
ed as  above  prayed,  and  that  the  said  order 
of  the  board  canceling  the  contract  be  declar- 
ed null  and  Told."  The  contracts  were  made 
by  H  T.  McConnell  as  superintendent  at  tbe 
time,  and  J.  C.  Massey  as  financial  agent,  and 
approved  by  tbe  board  of  penitentiary  com- 
missioners, consisting  at  the  time  of  D.  W. 
Jones,  governor,  Jefferson  Davis,  attorney 
geno^l,  Clay  Sloan,  auditor,  A.  C.  Hull,  sec- 
retary of  state,  and  Frank  Hill,  commissioner 
of  mines,  etc.,  all  of  whom  made  and  approv- 
ed the  contracts  and  assignments  thereof; 
and  the  rescinding  resolution  was  passed  by 
the  board  of  commissioners,  composed  at  the 
time  of  Jefferson  Davis,  governor,  Q.  W.  Mur- 
phy, attorney  general,  T.  0.  Monroe,  auditor, 
J.  W.  Crockett,  secretary  of  state,  and  Frank 
Hill,  commissioner  of  mines,  etc. 

The  complaint  sets  forth  In  ezt«i8o  a  con- 
tract made  by  and  between  the  said  super- 
intendent and  financial  agent,  on  the  one  part, 
and  the  Arkansas  Chair  Factory,  on  the  otb- 
er,  and  the  approval  of  tbe  same  by  the  board 
of  penitentiary  conunlssloners,  signed  In  writ- 
ing by  each  and  every  one  of  them,  and  the 
subsequent  assignment  of  the  same  by  tbe 
chair  factory  company  to  the  Arkansas  Bricl: 
&  Manufacturing  Company,  the  appellee,  with 
the  approval  of  said  penitentiary  board.  It 
further  sets  forth  that,  by  reason  of  the  pas- 
sage of  the  act  to  erect  a  new  state  house  on 
the  penitentiary  grounds,  and  tbe  putting  of 
said  grounds  in  the  control  of  the  state  boose 
commissioners,  and  the  consequent  necessity 
of  removal  of  the  penitentiary  walls  and 
buildings  to  another  locality,  and  erecting 
others  there,  It  became  necessary  to  make  an 
amendment  to  the  original  contract,  or  a  sub- 
stituted contract,  and  that  the  same  was 
made  and  approved  by  said  board  of  commis- 
sioners as  in  the  first  instance;  and  that  un- 
der these  contracts  both  parties  proceeded  to, 
and  did,  perform  their  respective  obligations 
for  and  during  the  period  of  18  months;  and 
that  tbe  plaintiff,  by  reason  of  said  contracts, 
,  expended  large  sums  of  money  in  perfecting 
its  plant,  so  as  to  be  able  to  perform  its  part 
of  the  same,  and  entered  into  engagements, 
by  reason  thereof.  Involving  many  thousands 
of  dollars.  Impossible  to  be  complied  with  ex- 
cept the  laborers  are  furnished  it  In  accord- 
ance with  the  contracts  aforesaid.  That,  up 
to  the  time  of  the  adoption  of  the  resolution, 
plaintiff  has  continued  promptly  to  report  as 
required,  and  to  pay  Into  the  treasury  the 
monthly  sums  stated  according  to  said  re- 
ports, for  the  hire  of  the  convicts  permitted 
to  labor  for  it,  and  for  the  last  month,  extend- 
ing up  to  the  date  of  the  canceling  resolution, 
it  has  paid  in  the  sum  of  |4,000  or  more,  for 
the  hire  of  about  200  convicts  for  the  month. 
That  on  the  13th  day  of  August,  1901,  the 
said  board  of  penitentiary  commissioners,  at 
one  of  its  meetings,  passed  a  resolution  in  the 
following  language,  to  wit:  "Believing  that 
said  contract  Is  unjust  to  the  state,  and  made 
without  legal  authority,   because  the  same 
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was  made  for  a  term  of  years  beyond  the  life 
of  the  board  maklog  It,  and  amounts  to  a 
lease  of  the  state  convicts,  which  is  prohibit- 
ed by  law;  and  believing  that  it  is  to  the  best 
Interest  of  the  state  and  the  management  of 
tbe  penitentiary  that  the  same  be  annulled 
and  get  aside,  therefore,  be  it  resolved  by  the 
penitentiary  board  that  said  contract  so  enter- 
ed Into  between  the  state  of  Arkansas  and  the 
said  Arkansas  Brick  &  Manufacturing  Com- 
pany be,  and  the  same  Is  hereby,  annulled, 
canceled,  and  held  for  naught;  the  cancella- 
tioD  of  said  contract  to  take  effect  October  15, 
1901;  and  on  and  after  said  October  15,  1901, 
tbe  state  refuses  to  further  comply  with  the 
terms  of  said  contract,  and  the  superintend- 
ent of  tbe  penitentiary  is  hereby  ordered  on 
and  after  said  date  to  withdraw  from  said 
brick  and  manufacturing  company  all  con- 
victs in  their  employ,  and  turn  them  back 
into  the  walls  of  the  penitentiary,  subject  to 
tbe  further  orders  of  this  board."  Plaintiff 
states  that,  by  reason  of  this  resolution,  the 
contracts  were  in  effect  annulled  and  set  at 
naught;  and  by  reason  of  such  breach  of  the 
sanve  it  has  lost,  and  will  lose  as  a  natural 
consequence,  a  sum  of  money  largely  In  ex- 
cess of  $100,000;  and  that  its  consequential 
damages  will  be  a  very  large  sum,  detailing 
each  Item  of  damage;  that  the  contracts  were 
fair  and  lawful,  and  that  said  resolution  was 
witbont  authority  of  law,  while  in  fact  hav- 
ing the  force  and  effect  of  law,  in  that  it 
pat  a  stop  to  the  performance  of  said  con- 
tracts, since  the  said  superintendent  and 
financial  agent  will  obey  the  same  unless  re- 
strained. The  contracts  are  exhibited  with 
the  complaint,  and  said  resolution  is  set  out 
In  fnll  therein. 

The  defendants  filed  their  demurrer  to  the 
complaint,  containing  eight  several  grounds; 
Xos.  3,  4,  5,  were  subsequently  withdrawn, 
and  the  court  overruled  the  same  as  to 
CTOunds  1,  2,  B,  7,  and  8,  which  are  as  fol- 
lows, to  wit:  "(1>  For  that  tbe  said  parties  are 
not,  and  could  not  be,  charged  to  have  done 
anything  In  any  individual  capacity;  nor  have 
they  nor  is  it  shown  that  they  have  any  In- 
dlvldnal  capacity  to  carry  any  pretended  con- 
tract with  the  complainant  Into  effect,  as  set 
forth  in  its  complaint  and  amendments;  and 
In  their  official  capacity  are  acting  solely  In  be- 
half of  the  state.  (2)  And  because  said  com- 
plaint and  amendment  thereto  seek  only  for 
relief  respecting  convicts  belonging  to  the 
said  state,  and,  it  the  matters  recited  therein 
have  any  validity,  which  they  deny,  complain- 
ant's cause  of  action  is  against  tbe  state  of 
Arkansas,  and  cannot  be  maintained.  •  •  • 
(9  Because  the  said  complaint  and  amendment 
thereto  do  not  state  a  cause  of  action.  (7)  Be- 
canse  the  facts  set  forth  in  the'said  pleadings 
do  not  entitle  complainant  to  any  relief  here- 
in. (8)  Becanse  this  court  has  no  jurisdiction 
to  grant  the  rdlef  prayed  for  herein." 

The  chancellor  overruled  the  demurrer  upon 
each  and  every  one  of  said  grounds  set  forth 
above,  and  the  defendants  declined  and  ref us- 
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ed  to  answer  or  plead  over,  but  rested  on  their 
said  demnrrer;  and  thereupon  the  following 
decree  was  rendered,  to  wit: 

"Thereupon,  being  well  and  sufficiently  ad- 
vised as  to  all  matters  of  fact  and  law  aris- 
ing herein  as  shown  by  the  complaint  and 
confessed  by  the  demurrer,  this  court  doth 
order,  adjudge,  and  decree  that  the  resolu- 
tion passed  by  the  board  of  commissioners 
for  the  management  of  the  state  penitentiary 
of  the  state  of  Arkansas,  on  the  13th  day 
of  August,  1901,  attempting  to  cancel  and 
annul  the  contract  purporting  to  have  been 
made  by  and  between  the  parties  to  this 
litigation,  and  filed  as  an  exhibit  to  the  com- 
plaint, be,  and  the  same  Is  hereby,  canceled 
and  held  for  naught  That  the  defendants, 
Jefferson  Davis,  J.  W.  Crockett,  T.  C.  Mon- 
roe, Geo.  W.  Murphy,  and  Frank  Hill,  as 
members  of  said  board  of  commissioners,  be, 
and  they  are  hereby,  enjoined  and  restrained 
from  In  any  manner  canceling  or  annulling 
said  purported  contract,  without  sufficient 
cause  being  shown  therefor.  That  the  defend- 
ant E.  T.  McOonnell,  as  superintendent  and 
keeper  of  the  Arkansas  penitentiary,  and  M. 
D.  L.  Cook,  as  financial  agent  of  said  peniten- 
tiary, be,  and  they  are  hereby,  enjoined  and . 
restrained  from  executing  and  carrying  into 
effect  the  said  resolution  of  the  said  board 
of  commissioners,  passed  as  aforesaid;  and 
that  they,  together  with  the  said  members 
of  the  board  of  commissioners,  be,  ^and  they 
are  hereby,  enjoined  and  restrained  from  re- 
fusing and  falling  to  execute  and  carry  out 
the  terms  of  said  purported  contract  until  its 
Illegality  or  invalidity  as  a  contract  shall  be 
adjudged  and  declared,  by  some  tribunal 
vested  by  law  with  jurisdiction  and  author- 
ity, to  be  illegal  or  invalid.  That  the  costs 
of  this  action  be  paid  by  the  defendants,  for 
which  execution  may  iissue.  From  this  de- 
cree, the  defendants  pray  an  appeal  to  the 
supreme  court  of  Arkansas,  which  is  grant- 
ed." 

Every  allegation  of  the  complaint  is  ad- 
mitted to  be  true  by  the  demurrer,  and  It  is 
unnecessary  to  set  forth  the  complaint  at 
length,  or  to  incorporate  herein  the  con- 
tracts involved,  as  those  parts  of  the  same, 
within  the  scope  of  the  demurrer  will  be  re- 
ferred to  as  occasion  may  demand.  Tbe  Is- 
sues of  law  (for  there  are  no  Issues  of  fact) 
will  be  discussed  In  their  logical  order,  and 
not  in  the  order  presented  in  the  demurrer. 

Treating  the  sixth  ground  of  demurrer  as  a 
general  demtirrer  within  itself,  the  question  Is 
whether  or  not  the  peiiltentlary  officials  act- 
ed within  the  provisions  of  the  statute  made 
and  provided  for  such  cases,  in  making  the 
contract  involved  and  the  amendment  there- 
to. If  they  did  so,  the  other  questions  are 
more  or  less  secondary.  If,  however,  they 
went  beyond  this  statutory  authority  In  doing 
so,  there  Is  no  need  to  go  further  with  this 
discussion,  for,  as  was  said  by  this  court  in 
Woodward  v.  Campbell,  39  Ark.  580,  "the 
state  la  liable  only  to  the  extent  of  tbe  pow- 
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era  actually  given  to  its  officers,  and  not  to 
the  extent  of  their  apparent  authority;  and 
all  vrho  deal  with  a  public  agent  must,  at 
their  peril,  inquire  into  his  real  power  to 
bind  his  principal."  And  also,  in  Parsel  t. 
Barnes,  25  Ark.  261,  this  court  said,  "It 
is  well  settled  that  public  officers  and  agents 
are  held  more  strictly  within  the  limits  of 
their  prescribed  powers  than  private  gen- 
eral agents,"  and  "that  the  fact  that  a  con- 
tract, made  by  a  public  agent,  relates  to  a 
subject  within  the  general  scope  of  his  pow- 
ers, does  not  bind  his  principal,  if  there  was  a 
want  of  specific  power  to  make  it."  In 
other  words,  the  state,  as  principal,  cannot 
be  bound  by  the  contracts  of  one  acting  for 
her,  and  in  her  name,  unless  it  can  be  fairly 
gathered  from  the  law  under  which  he  acts 
that  be  is  not  only  the  appointed  agent  of  the 
state  for  that  purpose,  bat  has  kept  himself 
within  the  purview  of  the  law  on  the  sub- 
ject Nor  can  the  state  be  bound  by  stat- 
ute, under  the  general  rule,  unless  expressly 
named."  In  argument  It  Is  contended  by  the 
defendants  that  the  clause  of  the  contract 
which  attempts  to  obligate  the  state  to  fur- 
nish the  labor  of  as  many  as  300  able-bodied 
convicts  on  demand  Is  too  indefinite  and  un- 
certain to  be  enforced,  and  that  this  uncer- 
tainty vitiates  the  contract  The  stipulation 
on  the  subject  in  the  contract  is:  "Tbe  first 
parties  [defendants]  agree  to  furnish  300 
able-bodied  men  on  demand  of  plaintiff  aft- 
er Jany.  1,  1900,  and  plaintiff  agrees  to  work 
never  less  than  100."  The  defendants  cite 
one  case.  People  v.  Dulaney,  96  111.  503, 
which  at  flrat  blush  would  seem  to  be  an 
authority  in  favor  of  their  proposition;  in 
which  case 'the  supreme  court  of  Illinois  say: 
"A  prayer,  in  a  petition  for  a  mandamus 
against  the  penitentiary  commissioners  to 
compel  the  performance  of  a  contract  with 
them  for  convict  labor,  that  they  be  compel- 
led to  assign  to  the  relator  200  convicts  of 
the  "kind  and  quality"  called  for  and  speci- 
fied in  the  agreement,  renders  the  petition 
uncertain  and  indefinite,  as  it  cannot  be  told 
what  speclflc  act  is  sought  to  be  coerced." 
That  was  a  proceeding  by  mandamus  to  com- 
pel the  specific  performance  of  a  contract 
and  the  argument  of  the  court  was  that  the 
duty  sought  to  be  made  the  subject  of  the 
compulsory  order  was  not  sufficiently  defined 
In  the  contract  to  warrant  the  issuance  of 
the  order.  On  close  inspection  of  that  case, 
it  is  found  that  the  difficulty  was  not  so 
much  in  the  indeflnlteness  of  the  contract 
as  to  the  labor  of  the  200  convicts,  but  the 
difficulty  existed  in  the  inconsistent  state- 
ments of  the  contract  in  that  regard,  occa- 
sioned by  the  inadvertent  nse  of  a  blank 
printed  form,  which  was  Inconsistent  with 
the  part  of  the  contract  written  and  really 
made.  Besides,  the  case  went  off  on  several 
other  points,  so  that  it  is  not  clear  what  em- 
phasis was  given  to  the  question  of  indeflnlte- 
ness,—which,  of  course,  is  an  important  ques- 
tion in  mandamus  proceedings.    There  Is  noth- 


ing of  vagueness  and  indefiniteness  In  tlie 
stipulation  as  to  the  number  of  the  convicts 
mentioned  in  tbe  contract  between  the  par- 
ties to  this  action. 

The  other  reason  assigned  why  tbe  con- 
tract should  be  held  to  be  Invalid  and  as  nltni 
vires  is  that  it  runs  10  years,— a  period  longer 
than  the  official  life  of  any  of  the  parties  of 
the  first  part  the  defendants  herein,  and  their 
predecessors,  who  Joined  in  making  tbe  con- 
tract on  the  part  of  the  state.  The  question 
whether  it  were  better  for  such  a  contract  to 
run  a  long  or  a  short  time  is  one  for  the  ex- 
ercise of  the  sound  discretion  of  the  super- 
intendent and  financial  agent  in  making  the 
contract  in  tbe  first  Instance,  and  the  ap- 
proval or  disapproval  of  the  board  of  peni- 
tentiary commissioners,  in  the  second  place; 
and,  having  exercised  that  discretion  \ritb 
fairness  so  far  as  appears  upon  the  face  of 
the  contract  the  courts  cannot  seek  to  con- 
trol It,  without  allegation  and  extraneous 
proof  to  the  contrary.  The  personnel  of  tlie 
superintendent  and  financial  agent,  and  tbe 
membership  of  the  board,  may  undergo  a 
change,  the  official  term  of  each  may  expire, 
or  each  may  die  or  resign,  before  the  expira- 
tion of  the  contracts  they  all  have  made,  be 
that  term  long  or  short;  and  yet  no  one  would 
say  that  that  circumstance  could  affect  sucb 
contracts  in  any  way  whatever,  for  the  con- 
tracts which  they  have  lawfully  made  are 
supposed  to  continue  indefinitely,  and  until 
all  obligations  assumed  by  them  for  tbe  state 
have  been  met  and  fully  discharged.  Besides, 
the  official  life  of  a  mere  agent  has  never 
been  before,  to  our  knowledge,  set  up  as  a 
limitation  upon  the  performance  of  contracts 
continuous  in  their  nature  or  otherwise.  The 
state  Is  the  principal,  and  never  dies,  and 
the  state  could  have  discharged  every  one  of 
these  agents,  at  any  session  of  her  legislature. 
after  the  contract  was  made,  and  that  would 
have  had  no  effect  whatever  upon  the  Integ- 
rity of  the  contracts.  A  number  of  author- 
ities are  dted  in  support  of  defendants'  con- 
tention in  this  regard.  It  is  only  necessary 
to  gain  a  correct  understanding  of  the  pe- 
culiar facts  in  each  case,  to  see  that  none  of 
them  are  applicable  to  the  facts  of  the  case 
at  bar.  Thus,  in  Railway  Co.  v.  LofUn,  30 
Ark.  693,  It  was  held  that  "the  right  of  tax- 
ation cannot  be  parted  with  by  one  legislature 
so  as  to  bind  future  legislatures,  unless  un- 
der peculiar  and  exceptional  circumstances 
and  upon  an  adequate  consideration;  and  no 
presumption  in  favor  of  exemption -from  tax- 
ation can  be  indulged."  And  in  the  next  syl- 
labus. In  the  same  case,  the  court  said,  "Ad 
exemption  from  taxation  contained  In  the 
charter  of  a  corporation  cannot  be  repealed 
without  the  consent  of  the  corporation."  In 
Files  V.  FuUer,  44  Arit.  273,  the  ruling  was 
this:  "No  legislature  has  power  to  prescribe 
to  the  courts  rules  for  the  interpretation,  or  to 
fix  for  future  legislatures  any  limits  of  pov- 
er  as  to  the  effects,  of  their  action."  In 
Crenshaw  v.  U.  8.,  134  U.  &  99,  10  Sup.  a 
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431,  33  L.  Ed.  825,  the  supreme  court  said: 
"An  officer  In  the  army  or  navy  of  the  Unit- 
ed States  does  not  hold  his  office  by  contract, 
bot  at  the  will  ot  the  sovereign  power."  "It 
Is  not  within  the  power  of  a  legislature  to 
deprive  Its  successor  of  the  power  of  regulat- 
ing an  act  creating  a  public  office."  In  1111- 
nois  Cent.  U.  Co.  y.  Illinois,  146  U.  S.  387,  13 
Sup.  Ct.  110.  36  L.  Ed.  1018,  and  other  cases. 
It  was  held  by  the  supreme  court  that  "there 
can  be  no  unrepeatable  contract,  in  a  convey- 
ance of  property  by  a-  grantor,  in  disregard  of 
a  pnblic  trust  under  which  he  was  bound  to 
bold  and  manage  it."  The  case  of  New  Or- 
leans Gaslight  Oo.  V.  Louisiana  Light  Produ- 
cing &  MXg.  Co..  115  U.  S.  650,  6  Sup.  Ct 
252,  2»  L.  Ed.  616,  is  evidently  an  authority 
fir  the  opposite  of  that  intended;  the  same 
may  be  said  in  reference  to  Porter  v.  Halght, 
45  CaL  631.  So  it  is  aU  the  citations  fall 
short  of  the  mark,  as  wi  read  them,  in  one 
way  or  another.  A  pure  and  simple  contract 
by  the  state  with  a  private  individual  or  cor- 
poration, under  statutes  of  the  state,  is  not 
to  be  called  in  question  from  the  mere  dr- 
cumstance  of  the  time  which  It  is  made  to 
run,  unless,  perhaps,  as  a  question  of  fact,  it 
Is  shown  to  be  unreasonable  on  that  account. 

Finally,  as  to  the  authority  of  these  peni- 
tentiary offlcialB  to  hire  out  the  labor  of  the 
convicts,  we  think  there  can  be  little  contro- 
versy. Formerly,  the  penitentiary  grounds 
and  buildings,  with  the  convicta,  were  leased 
out  tinder  contract  with  a  lessee.  Now,  how- 
ever, the  grounds  and  buildings  are  not  leas- 
ed; neither  are  the  convicts,  tor  they  must 
remain  tmder  the  control  of  the  state,  and 
only  thdr  labor  can  be  engaged  by  contract 
with  corporations  or  individuals. 

The  statute  (Laws  1S93,  pp.  123,  1^)  on 
the  subject  Is  now  as  follows,  viz.: 

"Sec.  4.  The  said  board  shall  have  the  gen- 
eral management  and  control  of  the  state 
penitenUory  and  all  convicts  sentenced  to  said 
penitentiary,  whether  within  or  without  the 
walls  thereof.  It  shall  make  or  approve  all 
contracts  for  the  building  of  any  addition, 
repairs,  barracks,  stockades  and  improvements 
necessary  to  be  made  In  connection  with  the 
penitentiary  or  convict  system  of  this  state, 
on  the  terms  prescribed  by  law,  or  in  the 
absence  thereof,  ca  such  terms  as  it  may  con- 
sider for  the  best  interest  of  the  state.  It 
sball  have  power  to  purchase  or  cause  to  be 
purchased  with  such  funds  as  may  be  at  its 
disposal,  not  otherwise  appropriated,  any 
lands,  tiuildlngs,  machinery,  live  stock  and 
tools  necessary  for  the  use,  preservation  and 
operation  of  the  penitentiary,  to  the  end  that 
the  largest  number  of  convicts  that  can  be 
comfortably  accommodated  and  be  made  self 
SDpportIng  may  be  confined  therein;  and  un- 
til adequate  provision  be  made  by  the  gen- 
eral assembly  for  the  confinement  and  em- 
ployment of  convicts  within  the  walls,  said 
l^iatd  shall  cause  to  be  employed  the  excess 
of  convicta  at  labor  outside  the  walls,  either 
imder  the  contract  or  state  account  system. 


under  such  regulations,  conditions  and  re- 
Btrlctions  as  It  may  deem  best  for  the  welfare 
of  the  state  and  the  convicts,  and  said  board 
shall,  when  it  has  means  at  its  disposal, 
which  can  be  so  used  from  time  to  time,  pur- 
chase or  lease  and  equip  a  farm  or  farms,  up- 
on which  convicts  who  are  not  suitable  for 
contract  labor,  and  who  cannot  be  made  self 
supporting  within  the  walls,  shall  be  worked 
on  state  account,  provided,  said  board  shall 
not  have  the  power  to  remove  or  sell  the  pres- 
ent penitentiary  under  this  act 

''Sec.  5.  The  system  of  labor  for  convicts 
shall  be  the  state  account  system  or  contract 
system,  or  partly  one  and  partly  the  other, 
as  shall  in  the  discretion  of  the  board  of 
commissioners  be  deemed  for  the  best  inter- 
est of  the  state;  but  no  contract  shall  be  let 
for  any  of  such  convict  labor,  if  equally 
munerative  employment  can  be  furnished 
by  the  state,  worked  on  state  account" 

Then  follow  restrictions  as  to  the  control 
and  management  of  the  convicts,  and  provi- 
sions against  the  further  practice  of  the 
lease  system  formerly  practiced  In  this  state, 
all  of  which  appear  to  have  been  strictly  ob- 
served in  the  contract  Involved  In  this  case. 
With  these  named  qnaliflcatlons  and  restric- 
tions, nothing  could  be  more  plenary  than  the 
power  given  to  make  contracts  concerning 
the  labor  of  the  convicts;  and  to  say  that 
the  contract  Is  ultra  vbres  Is  going  beyond 
all  rules  of  fair  Interpretation,  for  it  Is  im- 
possible to  discover  anything  In  the  contract 
which  contravenes  or  transcends  the  very 
full  power  conferred  upon  the  board  of  pen- 
itentiary commissioners,  as  will  readily  ap- 
pear from  particular  objection  raised  by  the 
demurrer  and  the  argument  thereon,  and  the 
absence  of  others.  But  while  we  all  think 
that  this  was  a  valid  contract  yet  as  the 
statute  seems  only  to  authorize  such  con- 
tracts, to  quote  Its  language,  "until  adequate 
provisions  be  made  by  the  general  assembly 
for  the  confinement  and  employment  of  all 
convicts  within  the  walls,"  and  as  the  stat- 
ute furtlier  declares  that  "the  state  shall 
never  be  deprived  of  the  right  to  direct  how, 
at  any  and  all  times  and  tmder  all  cbrcum- 
stances,  its  convicts  shall  be  lodged,  fed, 
clothed,  guarded,  worked  and  treated" 
(Sand.  &  H.  Dig.  ii  5499,  5500),  It  may  fol- 
low that  the  legislature  has  under  this  pro- 
vision the  right  to  abrogate  this  contract  at 
any  time,  and  to  direct  that  these  convicts 
be  placed  on  a  farm,  or  worked  In  some  oth- 
er way  dlflterent  from  that  named  In  the 
contract.  But  that  question  not  being  di- 
rectly Involved  In  this  proceeding,  it  Is  un- 
necessary, and  probably  unwise,  to  decide 
It  at  this  time,  and  we  mention  it  not  to 
express  an  opinion  upon  it,  but  merely  to 
show  that  while  holding  that  the  board  can- 
not without  legislative  permission  refuse  to 
carry  out  the  contract,  yet  we  do  not  say 
that  the  legislature  cannot  do  so  under  the 
provisions  of  the  statute  above  quoted. 

The  next  question  In  order  Is  raised  by  the 
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6tntcn:ent  of  the  first  and  second  grounds  of 
tiie  demurrer,  wbicb  may  be  considered  to- 
getber,  as  the  gravamen  of  each  is  practical- 
ly the  same.  The  '  defendants,— assuming 
that,  as  the  contract  Is  a  state  matter,  it  fol- 
lows that  their  dealings  with  It  after  It  was 
made  and  entered  into,  and  after  the  plain- 
tiff had  gone  to  heavy  expense  In  prepara- 
tion to  perform  its  part,  which  ia  all  con- 
fessed to  be  true,  was  also  a  state  matter, — 
were  In  this  acting  for  and  in  behalf  of  the 
state,  as  they  had  acted  in  the  making  of  the 
contract.  This  argument  overreaches  itself 
in  more  than  one  particular.  In  one  part  of 
the  demurrer  it  is  contended,  as  we  have 
Just  seen,  that  the  defendants  acted  without 
the  authority  of  law  In  making  the  contract, 
and  that  for  that  reason  the  same  was  null 
and  void.  But  in  the  first  and  second 
grounds  of  the  demurrer,  now  under  consid- 
eration, the  contention  seems  to  be  that  in 
making  the  contract  they  were  acting  with- 
in the  purview  of  the  law,  for  they  say  that 
they  were  acting  as  the  agents  of  the  state, 
which  cannot  be  unless  they  were  acting 
within  the  purview  of  the  law  on  the  sub- 
ject, for  the  state  will  not  stand  sponsor  for 
the  acts  of  her  agents  except  such  as  are 
done  strictly  within  the  law.  But  really 
there  is  no  controversy,  on  the  part  of  the 
plaintiff,  that  the  board  of  commissioners 
were  not  observing  the  law  in  making  the 
contract;  but  on  the  contrary  it  Insists  that 
the  contract  was  one  lawfully  made,  and  fair 
in  its  stipulations,  and  is  only  complaining 
that  dvfeudants  have  not  only  refused  to 
perform  It  as  a  state  contract,  which  it  Is 
tlieir  duty  to  do,  but  by  their  aflBrmatlve 
acts  have  prevented  their  subordinates,  the 
superintendent  and  financial  agent  of  the 
penitentiary,  from  doing  anything  towards 
the  f  ulliliment  of  the  obligations  of  the  state, 
for  which  they  were  appointed,  and  empow- 
ered to  create.  So  that  the  complaint  of  the 
plaintiff  is  not  that  the  contract  is  not  a 
state*  contract  and  a  state  affair,  but  that  its 
attempted  rescission  and  annulment  by  the 
boai-d  of  .commissioners  is  without  authority 
of  law,  and  therefore  no  state  affair  what- 
ever. The  power  and  authority  to  make  a 
contract  is  one  thing,  but  the  power  to  al)- 
rogate  it  is  quite  another  thing,  and  the 
latter  power  is  in  this  government,— possess- 
ed by  neither  the  state  nor  any  of  her  cit- 
izens. The  state  can  only  speak  through 
the  legislative  department,  which  is  the 
mouthpiece  of  the  sovereign,  and  the  legis- 
lature can  lawfully  pass  no  law  impairing 
the  obligation  of  contracts.  Section  10,  art 
1,  of  the  constitution  of  the  United  States. 
Hence  it  was  said  by  this  court  that  "the 
legislature  itself  has  no  power  to  deprive 
one  of  the  benefits  of  a  contract  lawfully 
made  by  the  commissioners  for  letting  public 
contracts."  Berry  v.  Mitchell,  42  Ark.  243. 
But  this  principle  of  constitutional  law  is 
too  plain  to  require  discussion.  It  Is,  and 
has   been,   the  law  from   time   immemorial 


that  a  public  officer  or  public  agent  acting 
without  the  scope  of  his  authmlty,  withont 
the  authority  of  the  law,  cannot  shield  him- 
self behind  the  sovereign,— the  state,— hot, 
where  injury  is  thereby  done  to  the  private 
clti7«ns,  the  officer  or  agent  Is  a  trespasser, 
and  personally  liable  in  damages.  The  S*x 
Carpenters'  Case,  contained  In  S  Coke;  147. 
citing  Year  Book,  21  Edw.  IV,  p.  19,  pL  !£!, 
reported  also  in  1  Smith's  Lead.  Cas.  pt  1,  p. 
216,  S  02.  This  principle  Is  exempilfled  in 
almost  dally  practice  at  this  time.  In  Puin- 
dexter  v.  Greenhow,  114  U.  S.  270,  5  Sup. 
Ct  903,  962,  29  L.  Ed.  185,  the  supreme  court 
said:  "An  action  or  suit  brought  by  a  tax- 
payer who  has  duly  tendered  such  coupuus 
[coupons  made  receivable  for  taxes  when 
Issued]  in  payment  of  taxes,  against  the  per- 
son who,  under  color  of  office  as  tax  collector, 
and  acting  In  the  enforcement  of  a  void 
law  passed  by  the  legislature  of  the  state, 
having  refused  such  tender  of  coupons,  pro- 
ceeds, by  seizure  .and  sale  of  the  property  of 
the  plaintiff,  to  enforce  the  collection  of  such 
taxes,  is  an  action  or  suit  against  him  per- 
sonally as  a  wrongdoer,  and  not  against  the 
state,  within  the  meaning  of  the  elevei'th 
amendment  of  the  constitution.  Such  a  de- 
fendant, sued  as  a  wrongdoer,  who  seeks  to 
substitute  the  state  in  his  place,  or  justliy 
by  authority  of  the  state,  or  to  defend  on 
the  ground  that  the  state  has  adopted  bis 
act  and  exonerated  him,  cannot  rest  on  tlie 
baie  assertion  of  his  defense,  but  is  bound 
to  establish  it;  and  as  the  state  is  a  political 
corporate  body,  which  can  act  only  throuph 
agents,  and  command  only  by  laws,  hi  order 
to  complete  his  defense  he  mnst  produce  a 
valid  law  of  the  state,  which  constitutes  bis 
commission  as  its  agent  and  a  warrant  for 
his  act"  In  this  case  there  is  no  law  of  the 
state  repudiating  or  authorizing  the  repudia- 
tion or  cancellation  of  the  contract  but  the 
defendant  commissioners,  possessing  no  ja- 
dicial  powers,  and  no  authority  from  the 
legislature,  attempt  to  avoid  their  own  valid 
contract  by  a  mere  resolution  of  their  own. 
Of  course  that  could  not  be  pleaded  in  any 
court  of  Justice  as  a  protection  against  per- 
sonal liability,  nor  can  the  state  be  drawn 
into  such  a  controversy. 

Our  attention  is  called  by  the  able  counsd 
of  defendants  to  several  cases  which.  It  is 
thought  by  them,  announce  a  different  doc- 
trine. Thus,  In  the  case  of  Ex  parte  Ayers, 
123  U.  S.  443,  8  Sup.  Ct  164,  31  I*  Ed.  216, 
which  was  a  suit  by  aliens,  the  object  of 
which  was  to  enjoin  the  attorney  general  and 
commonwealth's  attorneys  of  the  several  coun- 
ties, cities,  and  towns  from  bringing  any  snlt 
in  file  name  of  the  commonwealth,  to  enforce 
the  collection  of  taxes  for  the  payment  of 
which  coupons  originally  attached  to  tbe 
bonds  had  been  tendered,  the  supreme  coart 
of  the  United  States  held  that  It  was  a  suit. 
in  effect,  against  the  state  of  Virginia,  and 
within  the  prohibition  of  the  eleventh  amend-  • 
ment  to  the  constitution,  which  doiies  Jurb- 
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diction  of  tbe  federal  courts  to  entertain  a 
suit  against  a  state.  It  is  said  by  the  sa- 
preme  court  in  that  case  that,  "for  a  breach 
of  its  contract  by  the  state,  there  is  no  rem- 
edy by  suit  against  the  state;  and  a  bill  the 
object  of  Tchich  is  by  injunction  Indirectly  to 
compel  the  specific  performance  of  the  con- 
tract, by  forbidding  all  those  acts  and  doings 
wbich  constitute  breaches  of  the  contract,  is 
a  suit  against  the  state."  The  acts  and  do- 
ings which  constituted  breaches  of  the  coi>- 
tract  in  that  case  were  acts  and  doings  of 
the  state  herself,  by  which  she  forbade  her 
officers  and  agents  to  carry  out  tbe  contract, 
and  not  the  acts  and  doings*  of  the  officers 
and  agents  themselves.  The  decision  In  that 
t-age.  It  appears  to  us,  however,  was  at  least 
an  apparent  modification  in  some  sense  of  the 
opinion  in  Poiudexter  v.  Greenhow,  referred 
to  above, — only  In  the  particular,  however, 
that  when  the  state  herself  has  acted  through 
her  law-making  department,  and  has  made 
and  declared  tbe  breach  of  her  contract,  al- 
though this  he  invalid  as  in  contravention  of 
tbe  constitutional  inhibition  of  acts  impair- 
ing tbe  obligation  of  contracts,  yet,  so  far  as 
her  agents  and  oSicers  are  concerned,  the 
law,  however  invalid,  is  a  law  unto  th«n,  be- 
cause the  state  is  the  real  author  of  the 
lireach,  but  she  cannot  be  sued.  In  the  for- 
mer case,  tbe  court  held  that  the  officer  or 
agent,  in  resisting  the  enforcement  of  the 
contract  as  originally  made,  must  run  the  risk 
of  the  later  law,  under  which  he  now  acts, 
tieing  declared  invalid  In  the  courts.  But  the 
courts  cannot  make  such  declaration  against 
a  law  of  the  state,  for  the  state  is  not  amen- 
able to  their  jurisdiction.  The  rule  in  Bz 
parte  Ayers  is  manifestly  the  sound  one. 
But  the  difference  does  not  affect  the  case  at 
bar;  for,  while  an  act  of  the  legislature  may 
and  does  constitute  the  rescindhig  act,  how- 
ever unlawful,  a  state  matter,  for  which  the 
state  Is  responsible,  and  not  her  agents,  nev- 
ertheless an  unauthorized  resolution  of  new 
agents,  having  for  its  object  the  rescission  of 
a  valid  contract,  and  tending  to  accomplish 
that  object,  Is  by  no  means  the  act  of  tbe 
state,  and  cannot  bind  the  state  In  any  sense. 
No  one  can  assume  that  the  state  will  do  an 
unlawful  act  by  ratifying  the  acts  of  her 
agents  which  amount  to  a  direct  violation  of 
tbe  laws  of  tbe  land.  It  must  always  be  as- 
sumed that  the  sovereigu  will  do  right  and 
jortlce;  and  hence  throughout  the  ages  he 
has  been  subject  to  no  compulsory  process; 
for.  when  once  it  Is  admitted  that  the  sov- 
ereign will  not  do  right  except  by  compulsion, 
tre  reflect  upon  his  dignity,  and  It  is  for  the 
very  reason  that  he  possesses  this  nice  sense 
of  honor  and  justice  that  the  law  frees  him 
from  Judicial  inquiry  and  process,  and  there 
is  no  other  reason  therefor  in  constitutional 
government  Going  back  to  the  case  of  Ex 
parte  Ayers,  notwithstanding  what  was  said 
thereia  as  cited  above,  the  court  further  said: 
"Suits  are  justifiable  against  individual  de- 
fendants who,  tmder  color  of  authority  of  un- 


constitutional legislation  by  the  state,  are 
guilty  of  personal  trespass  and  wrongs,  and 
against  officers  in  their  official  capacity,  either 
to  arrest  or  direct  their  official  action  by  In- 
junction or  mandamus,  when  such  suits  are 
authorized  by  law,  and  the  act  to  be  done  or 
omitted  is  purely  ministerial."  In  the  case  at 
bar,  the  state  has  not  given  any  authority  to 
the  board  of  penitentiary  commissioners  to 
pass  the  resolution  by  which  it  undertook  to 
annul  the  contract.  It  was  the  board's  un- 
authorized act.  And  notwithstanding  the  con- 
tract, from  the  date  of  its  nuking,  for  a  pe- 
riod of  18  months,  had  been  faithfully  and 
without  complaint  carried  out  by  both  parties, 
the  state  has  ever  been  silent  on  the  subject 
of  the  rescission,  and  has  taken  no  steps  to 
accomplish  tbe  same,  or  to  show  her  desire 
to  become  particeps  in  that  effort,  although 
one  session  of  the  legislature  has  been  held 
and  passed  while  the  conb-act  was  being  per- 
formed, and  the  subject  was  necessarily  be- 
fore It;  and  while  the  attorney  general  has 
been  always  at  hand  to  do  tbe  bidding  of  the 
state  in  respect  to  that  or  any  other  proper 
matters.  The  contention  of  the  defendants 
under  this  head  really  would  have  us  to  pre- 
sume that  the  state  Is  involved  in  their  re- 
fusal to  execute  the  contract,  because  the 
state  Is  bound  by  tbe  contract  made  by  them 
for  her,  and  that  for  that  reason,  also,  the 
suit  should  be  dismissed,  because  she  is  the 
real  party  In  interest,  and  cannot  be  sued. 
The  authorities  do  not  sustain  such  a  con- 
tention. No  one  can  or  must  be  allowed  to 
presume  that  the  state  unites  in  a  palpable 
violation  of  the  fundamental  or  other  laws  of 
the  land,  which  a  repudiation  of  her  valid 
contracts  undoubtedly  would  be,  and  there- 
fore no  one— neither  courts  nor  Individuals- 
can  predicate  their  actions  upon  any  such  pre- 
sumption or  assumption  of  what  the  state 
may  do.  If  tbe  state  should,  through  her  leg- 
islature, annul  her  contract,  merely  because 
she  has  the  power  to  do  so,  that  would  of 
course  put  an  end  to  the  contract  until  re- 
stored at  the  Instance  of  the  state  by  some 
proper  method;  for  such  an  act  of  the  leg- 
islature would  make  the  state  a  real  party  to 
the  controversy,  and  thereafter  no  tribunal 
except  at  the  instance  of  the  state  herself  is 
authorized  to  make  inquiry  into,  or  gainsay, 
such  a  governmental  act.  But  the  case  is 
different  where  the  refusal  Is  a  mere  res-^lu- 
tion  or  other  unauthorized  act  of  the  agent 

In  the  case  of  Osborn  v.  Bank,  9  Wheat. 
738,  0  li.  Ed.  204,  the  contention  of  the  ap- 
pellant was  substantially  the  same  as  in 
this  case.  In  that  case,  the  counsel  for  ap- 
pellant contended  thus  in  argument:  "If, 
then,  the  state  be  the  only  party  interested, 
and  If  the  bill  In  Its  terms,  and  In  its  effect, 
operates  solely  upon  the  state^  the  state 
ought  to  be  made  a  party.  If  the  circuit 
court  [U.  S.]  cannot  exercise  jurisdiction 
when  the  state  is  a  party  direct  it  cannot 
be  permitted  to  obtain  that  jurisdiction  by  an 


indirect  mode  of  proceeding.    We-  maintain,' 
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aays  the  counsel  In  that  case,  continuing, 
"that  the  state  of  Ohio  is,  In  fact,  the  sole 
defendant  in  this  cause,  and  that  the  Juris- 
diction of  the  circuit  court  is  excluded  by 
the  constitution  of  the  United  States,  by  the 
Judiciary  act."  In  the  case  at  bar,  the 
contention  is  identically  the  same  except  that 
It  Is  contended  that  the  jurisdiction  is  ex- 
cluded by  the  state  constitution,  which  de- 
clares that  the  state  shall  never  be  made  a 
defendant  In  any  of  her  courts.  The  differ- 
ence, if  a  difference  at  all,  is  immaterial.  In 
that  case.  Chief  Justice  Ifarshall,  speaking 
for  the  court,  said,  quoting  from  the  syllabus 
(for  the  opinion  Is  too  lengthy  to  extract 
from  even),  "In  general,  an  Injunction  will 
not  be  allowed,  nor  a  decree  rendered,  against 
an  agent,  where  the  principal  is  not  made  a 
party  to  the  suit.  But,  if  the  principal  be 
not  himself  subject  to  the  Jurisdiction  of 
the  court  (as  In  the  case  of  a  sovereign  state), 
the  rule  may  be  dispensed  with."  In  U.  S. 
V.  Lee,  106  U.  S.  196,  1  Sup.  Ct.  240,  27  L. 
Ed.  171,  where  the  real  question  was  whether 
or  not  the  suit  was  maintainable,  because 
congress  had  given  no  permission  by  act  to 
sue  the  United  States,  as  was  generally  the 
requirement  In  order  to  maintain  a  suit 
against  the  United  States,  the  supreme  court 
of  the  United  States  said:  "That  doctrine 
has  no  application  to  officers  and  agents  of 
the  United  States  who,  when,  as  such,  hold- 
ing for  public  uses  possession  of  property, 
are  sued  therefor  by  a  person  claiming  to 
be  the  owner  thereof  or  entitled  thereto; 
but  the  lawfulness  of  that  possession  and 
the  right  or  title  of  the  United  States  to  the 
property  may,  by  a  court  of  competent  Jiu-is- 
dictlon,  be  the  subject-matter  of  inquiry,  and 
adjudged  accordingly."  In  other  words,  the 
agent  cannot  object,  in  such  case,  to  a  ju- 
dicial inquiry  into  the  lawfulness  of  his  acts, 
by  pleading  the  immunity  of  his  principal 
from  suit.  So  it  is,  so  far  as  we  can  ascer- 
tain by  Inquiry,  everywhere,  and  In  all  cases. 
The  conclusion  upon  the  question  raised  by 
the  demurrer  in  these  two  grounds  assigned 
Is  that  a  state  cannot  be  presumed  to  be  In- 
terested, with  the  defendants  or  the  real 
party  at  Interest,  to  sustain  their  actions  In 
a  case  where  her  agents  have  gone  beyond  the 
scope  of  their  authority,  and  sought  to  vio- 
late a  plain  provision  of  the  law,— as,  in  this 
case,  where  they  seek  to  annul  a  valid  con- 
tract, which  the  state  herself  cannot  lawfully 
do,— and  that  the  agents  in  this  make  them- 
selves wrongdoers,  and  are  i>ersonaily  liable; 
that  the  state  will  be  a  pr.-per  party  in  such 
case  only  when  she  has  made  herself,  by  act 
of  her  legislature,  a  party  to  the  refusal  to 
perform  her  act;  in  which  last  case  the 
agent  will  be  exonerated,  and,  as  the  state 
cannot  be  made  a  party  defendant,  the  suit 
cannot  be  maintained  except  at  her  instance, 
in  cases  where,  through  her  duly  authorized 
oflScer,  she  has  consented  to  become  a  party 
thereto.  The  bor.ks  are  crowded  with  deci- 
sions bearing  more  or  less  upon  this  point, 


but  it  would  serve  no  nsefnl  purpose  tot  v 
to  go  further  into  the  inquiry. 

The  next  questi<m  la  whether  or  not  tbe 
plaintiff  has  resorted  to  the  proper  forum 
for  relief  in  this  case;  and  it  is  raised  by 
the  eighth  ground  of  the  demurrer.  It  was 
once  held  that,  where  one  would  object  to 
the  Jurisdiction  of  a  particular  tribunal,  it 
was  his  duty  to  designate  the  proper  forum 
in  Itis  pleadings,  under  the  general  rule 
which  has,  by  us,  been  formulated  into  a  con- 
stitutional provision,  to  wit:  "Every  person 
is  entitled  to  a  certain  remedy  in  the  laws 
for  all  injuries  or  wrongs  he  may  receive  in 
his  person,  property,  or  character;  he  ought 
to  obtain  Justice  freely  and  without  purchase, 
completely,  and  without  denial,  promptly  and 
without  delay,  conformably  to  the  laws." 
See  section  13,  art  2,  Const  1874.  But  the 
defendants  put  these  objections  in  this  way: 
"This  is  not  the  remedy,  if  there  be  any." 
which,  we  take  it,  is  tantamount  to  SBTins; 
that  there  is  no  remedy,  since  they  contend, 
also,  that  the  only  other  remedy  would  not 
itself  be  available  to  plaintiff,  and  that  rem- 
edy is  by  certiorari.  But  the  argument  is 
such  that  if  certiorari  is  not  the  proper  rem- 
edy, then  the  remedy  resorted  to  in  this  ca« 
is  the  proper  remedy;  for  we  must  not  say, 
in  the  teeth  of  the  constitution,  that  one 
has  no  remedy  for  the  redress  of  his  wrongs. 
The  statute  on  tbe  subject  of  the  use  of  tbe 
writ  of  certiorari  is  as  follows,  to  wit  (sec- 
tion 1125,  Sand.  &  H.  Dig.):  "They  [the  cir- 
cuit courts]  shall  have  power  to  issue  writs 
of  certiorari  to  any  officer  or  board  of  ofS- 
cers,  or  to  any  inferior  tribunal  of  their  re- 
spective counties  to  correct  any  erroneous  or 
void  proceeding,  and  to  hear  and  determine 
the  same."  It  Is  contended,  in  effect  that 
the  board  of  commlsslono-s  of  the  penitentiary 
is  such  a  board  of  officers  as  is  named  and 
contemplated  in  the  act  above  quoted,  which 
is  a  part  «f  the  Civil  Code  as  amended  in 
1873.  We  cannot  take  the  time  to  go  bito 
a  legal  construction  of  this  act  for  that  has 
already  been  done  by  this  court  in  the  case 
of  Pine  Bluff  Water  &  Light  Co.  v.  City  of 
Pine  Bluff,  62  Ark.  196,  35  S.  W.  227,  which 
is  but  a  reaffirm  a  nee  of  the  common-law 
rule,  in  which  it  Is  said  by  this  court  (quot- 
big  from  the  syllabus),  "The  action  of  offi- 
cers or  public  bodies,  of  a  purely  legislative, 
executive  or  administrative  nature.  Is  njt  re- 
viewable on  certiorari  at  common  law,  al- 
though It  involves  the  exercise  of  discretion: 
but  It  Is  not  essential  that  the  officers  or 
bodies  to  whom  It  lies  shall  constitute  a 
court  or  that  their  proceedings  should  be 
strictly  and  technically  'judicial';  it  being 
sufficient  If  they  are  quasi  Judicial.  The 
scope  of  the  writ  of  certiorari  at  common 
law,  which  Is  limited  to  the  review  of  judi- 
cial or  quasi  Judicial  proceedings,  is  not  en- 
larged by  Sand.  &  H.  Dig.  §  1123,  anthorizing 
circuit  courts  to  Issue  writs  of  certiorari  t« 
any  officer  or  board  of  officers,  «•  any  Infe- 
rior tribunal  of  their  respective  counties,  to 
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correct  any  erroneous  or  void  proceeding, 
and  to  hear  and  determine  the  same."  It 
is  plain  tt>at  the  defendants,  as  penitentiary 
commissioners,  are  clotiied  with  nothing 
more  than  ezecutire  or  ministerial  powers, 
and  with  neither  Judicial  nor  quasi  Judicial 
powers.  The  writ  of  certiorari  would  not 
lie  against  them  to  correct  theta:  errors.  It 
follows  logically  that  the  proceeding  by  In- 
junction was  the  proper  and  appropriate  pro- 
ceeding. 

A  very  fair  and  pointed  illustration  of  a 
tribunal  which  is  not  a  court,— that  Is,  not  a 
part  of  the  Judicial  department  of  the  state, 
-and  yet  is  so  far  a  quasi  Judicial  tribunal 
as  to  be  the  subject  of  the  writ  of  certiorari 
to  correct  its  errors,  will  be  found  in  the  case 
of  People  V.  Hoffman,  166  N.  Y.  462,  60  N. 
E.  187,  54  Lb  B.  A.  5»7,  when  by  the  nature 
«t  the  powers  conferred  upon  it,  conforming 
essentially  to  the  power  conferred  upon  a  reg- 
ular court,  a  military  tribunal  was  held  to  be 
so  far  a  Judicial  tribunal  that  its  proceedings 
were  reriewable  upon  certiorari.  The  distinc- 
tion between  the  case  at  bar  and  that  case  is 
so  marked,  and  the  role  so  well  illustrated 
therein,  that  we  think  one  need  not  err  in 
making  the  proper  discrimination.  The  case 
of  Mhilng  Oo.  T.  Lowe  (Ga.)  31  S.  E].  191, 
dted  by  appellants,  is  not  applicable  to  the 
question  in  this  case  on  the  point  as  to  what 
Is  the  proper  forum,  but  is  applicable  for  the 
plaintiff,  however,  on  the  question  of  the  pow- 
er of  the  commissioners  to  make  the  contract 
InvolTed,  in  which  the  supreme  court  of 
Georgia  says:  "The  writ  of  injunction  does 
not,  under  any  circumstances,  or  at  the  in- 
stance of  any  person,  lie  against  the  prison 
commissioners  of  this  state  to  restrain  them 
from  entering  into  a  contract  for  the  hiring 
«f  conTlcts,  nor  against  any  person  or  persons 
with  whom  the  commissioners  are  about  to 
make  such  a  contract,  when  the  granting  of 
the  injunction  would  eithw  directly  or  indi- 
rectly Interfere  with  the  performance,  by  the 
commissioners,  of  the  duties  devolved  upon 
them  by  the  act  creating  a  prison  commis- 
sion for  this  state."  Certainly  not;  for  they 
were  authorized  to  make  such  contracts,  by 
the  law;  and  so  are  the  commissioners  in  this 
state  authorized  to  make  such  contracts.  The 
courts  cannot  Interfere  with  the  state's  agents 
In  making  contracts  for  the  state  authorized 
by  law  to  be  made.  The  question  here,  how- 
ever. Is,  can  the  courts  interfere  by  injunction 
to  restrain  these  agents  from  doing  acts  not 
authorized  by  the  law?  We  think  they  can. 
The  defendants  contend,  under  their  demur- 
rer, that  "a  court  of  equity  ought  not  to  at- 
tempt to  do  by  Injunction  anything  which 
does  not  admit  of  enforcement"  The  object 
of  the  injunction  in  this  case  is  to  restrain 
the  defendants  from  doing  what  they  have 
and  are  attempting  to  do  in  violation  of  law, 
and  In  a  mistaken  view  of  their  duties  under 
the  law.  That  is  certainly  not  within  the  cat- 
egory of  things  impossible  of  doing.  It  is 
in  tstet  expected  that,  when  the  defendants 


are  advised  of  the  law  under  whldi  they  per- 
form their  duties,  they  will  govern  them- 
selves accordingly.  But  they  support  this 
proposition  by  the  citation,  of  authorities. 
This  point  is  most  frequently  Illustrated  by 
the  case  of  a  contract  with  an  artist  to  paint 
a  picture,  or  with  an  actor  to  perform  a  part 
in  a  play.  From  the  peculiar  nature  of  the 
subject-matter  of  the  contract,  and  the  per- 
formance of  it  being  so  closely  connected  with 
the  special  qualifications  of  him  who  is  en- 
gaged to  perform  it,  and,  above  all,  because 
it  is  a  something  that  an  order  cannot  com- 
pel to  be  done  in  the  future,  and,  lastly,  a 
duty  the  breach  of  which  cannot  be  compen- 
sated in  money,  the  courts  hold  that  an  In- 
junction does  not  lie.  Such  cases  are  mani- 
festly different  from  the  one  at  bar. 

The  injunction  is  not  against  the  state,  but 
against  the  defendants,  to  restrain  them  from 
going  beyond  their  powers.  No  order  of  the 
court  can  be  against  the  state,  nor  against 
the  defendants  to  compel  them  to  perform 
these  duties  as  officers  and  agents  of  the 
state.  Presumably,  the  state,  in  its  legisla- 
tive and  executive  departments,  will  attend 
to  that,  nor  can  we  assume  that,  because  the 
state  might  possibly  be  affected  by  the  acts  of 
her  agents  in  carrying  out  their  contract  with 
the  plaintiff,  therefore  she  is  a  proper  party 
in  a  proceeding  to  restrain  them  from  refus- 
ing to  perform  their  duty  as  the  courts  define 
it;  for,  as  has  been  said.  It  cannot  be  presum- 
ed that  a  state  can  be  a  party  to  a  violation 
of  law.  The  state  may  seek  relief  through 
the  courts,  on  the  relation  of  the  attorney 
general,  not  only  on  the  law,  but  on  the  facts, 
of  the  case,  and  the  courts  will  readily  fur- 
nish It  That  plan  has  not  been  pursued  In 
this  case,  for  we  are  restricted  to  a  determi- 
nation of  law  questions  purely. 

This  principle  is  fully  covered  in  the  de- 
cree of  the  chancellor,  and  his  decree  is  af- 
firmed. 

Petition  for  Rehearing. 

(July   12,    1902.) 

BUNN,  C.  J.  This  is  a  motion  for  new 
hearing,  and  is  as  follows,  to  wit:  "That 
the  court  inadvertently  overlooked  the  fact 
that  the  cases  of  Railway  Co.  v.  Loftln,  30 
Ark.  693;  Files  v.  Fuller,  44  Ark.  273;  Cren- 
shaw v.  U.  S.,  134  U.  S.  99,  10  Sup.  Ct  431, 
33  L.  Ed.  825;  Illinois  Cent  R.  Co.  v.  Illi- 
nois, 146  U.  S.  387,  13  Sup.  Ct  710,  36  L. 
Ed.  1018;  and  New  Orleans  Gaslight  Co.  v. 
Louisiana  Light  Producing  ft  Mfg.  Co.,  115 
U.  S.  650,  6  Sup.  Ct  252,  29  L.  Ed.  516,— 
were  not  cited  by  them  [appellants]  to  the 
point  that  the  officer  could  not  bind  his  suc- 
cessor in  the  making  of  a  contract  beyond 
his  term,  except  so  far  as  they  declared  a 
principle  that  no  official  body  could  tie  np 
the  hands  of  its  successor." 

We  would  regret  very  much  to  find  that 
the  citations  of  counsel  were  intended  to  be 
authorities  for  one  purpose,  and  that  we  made 
the  mistake  of  applying  them  to  another.   This 
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citation  fai  that  an  <^cer  or  board  of  oflBcers 
caunot  Diake  a  contract  binding  on  his  or 
its  snccessors;  that  is  to  say,  that  a  board 
of  otBcers  cannot  mal^e  a  contract  valid 
against  the  state,  -which  runs,  In  its  opera- 
tion and  effect,  beyond  their  term  of  office. 
It  Is  not  easy  to  perceive  the  difference,  in 
tills  conuection,  between  a  contract  of  en 
officer  or  board  of  officers,  which  will  be 
binding  on  his  or  their  successor,  and  a  con- 
tract wlilch  will  tie  up  the  hands  of  the 
successor.  They  mean  one  and  the  same 
tiling  according  to  our  view  of  it  The  act 
of  the  legislature  under  which  the  contract 
involved  pui'ports  to  have  been  made  puts 
no  limitation  upon  the  running  of  the  con- 
tract, and  the  contention  of  the  appellants 
now  is  to  show  that,  as  a  matter  of  law,  a 
question  of  the. kind  Is  involved  where  the 
contract  shows  on  its  face  that  it  runs 
beyond  the  official  terms  of  the  officers  of 
the  state  wl]0  made  it;  that  is,  that  the  con- 
tract which  they  themselves  made,  and  per- 
mitted to  be  acted  upon  for  18  months,  was 
invalid  because  on  its  face  It  appears  to 
run  beyond  their  term  of  office.  The  con- 
tract on  its  face,  in  fact,  runs  10  years,  but, 
according  to  the  contention  of  appellants.  It 
would  be  as  valid  for  10  years  as  for  3 
years  as  a  matter  of  law.  And  so  it  would 
be.  But  why  invalid  for  either  period  of 
time?  The  able  and  industrious  counsel  have 
undoubtedly  made  the  most  minute,  critical, 
and  exhaustive  research  for  authorities  in 
support  of  their  contention,  and,  as  a  result, 
we  have  about  25  citations  made  by  them. 
Citations,  however,  are  helpful  only  when 
applicable  to  the  case  In  hand.  The  case 
in  30  Arkansas,  reteneA  to  above,  was  a 
tax  exemption  case,  and  the  only  principle 
decided  was  that,  where  the  legislature  ex- 
empted property  from  taxation  when  it  could 
do  80,  it  amounted  to  a  contract,  and  is  bind- 
ing  on  all  afterwards.  If  the  exemption  Is 
granted  after  the  charter,  however,  It  Is  a 
matter  which  succeeding  legislatures  can 
abrogate.  The  case  in  44  Arkansas  simply 
holds  that  the  legislature  cannot  assume  Judi- 
cial functions  In  the  enactment  of  laws,  nor 
can  it  prescribe  rules  of  interpretation  for 
the  courts,  nor  fix  for  future  legislatures  any 
limits  of  power  as  to  the  mere  effects  of 
their  action.  The  case  In  134  U.  S.,  10  £inp. 
Ct,  and  33  Li.  Bd.,  is  a  mere  reafBrmance  of 
the  well-established  doctrine  that  an  appoint- 
ment or  election  to  a  public  office  is  not  a 
contract,  and  that  It  is  not  within  the  power 
of  the  legislature  to  deprive  its  successors 
of  the  power  of  repealing  an  act  creating 'an 
office.  The  case  in  146  U.  S.,  13  Sup.  Ct., 
and  36  L.  Ed.,  lays  down  the  rule  that 
there  can  be  no  "Irrepealable  contract,  in  a 
conveyance  of  property  by  a  grantor,  In 
disregard  of  a  public  trust  under  which  he 
was  bound  to  hold  and  manage  it"  The 
case  in  115  V.  S.,  6  Sup.  Ct,  29  L.  Ed., 
held  "that,  in  granting  the  exclusive  priv- 
ilege of  supplying  gas  to  a  municipality  and 


Its  Inhabitants,  a  state  legislature  does  not 
part  with  the  police  power  and  duty  of  pro- 
tecting the  public  health,  the  public  morals, 
and  the  public  safety,  aa  one  or  the  oUier 
may  be  affected  by  the  exercise  of  the  fran- 
chise by  the  grantee."  A  surrender  of  the 
police  power  of  the  state  by  the  legislature 
would  be  per  se  void,  but,  beyond  this, 
whether  or  not  the  exercise  of  a  franchise 
that  could  be  otherwise  lawfully  granted, 
whereby  the  public  health  or  safety  are  mat- 
ters of  fact  and  should  be  suggested  in  an 
owner.  If  true,  and  cannot  be  assumed  to  ex- 
ist on  demurrer. 

Counsel  say,  in  their  motion  for  a  new 
hearlug,  "that  they  cited  the  case  of  Porter 
T.  Qalght,  45  Cal.  631,  to  the  point  that, 
under  the  law,  the  power  to  revoke  contracts 
was  expressly  reserved  in  the  statutes  on 
the  subject  of  letting  out  convict  labor,  and 
that  this  could  not  be  parted  with  by  tlie 
superintendent  of  the  penitentiary  or  the 
financial  agent  or  the  board  of  commission- 
ers." Our  attention  has  not  beoi  called  to 
any  clause  or  provision  of  the  statute  in 
which  any  or  all  of  these  officers  are  author- 
ized to  revoke  contracts,  at  will,  which  they 
have  made  In  the  hiring  of  the  labor  of  the 
convicts,  which  Is,  of  itself,  expressly  wltbin 
their  power  to  make.  Judge  Nlles,  in  deliv- 
ering the  opinion  of  the  court  In  that  case, 
said:  "We  have  not  been  referred  to,  nor 
can  we  find,  any  statute  which  directly 
authorizes  the  board  of  directors  to  enter 
into  any  contract  for  the  employment  of 
convict  labor.  The  act  of  April  24.  ISiS, 
prescribing  the  powers  and  duties  of  the 
board,  coutalns  no  such  authorization."  But, 
continuing,  he  said,  "This  power  may  be 
inferred  from  the  general  power  to  manage 
and  control  the  convicts  given  In  that  act, 
and  may  hare  an  implied  recognition  in  the 
act  of  April  4,  1864,  relating  to  the  pardon 
of  criminals,"  and  iii&i  proceeds  to  discuss 
the  case,  conceding,  for  the  sake  of  argu- 
ment that  the  statutes  in  this  way  author- 
ized the  hiring  of  the  labor  of  convicts.  His 
language  then  is  this:  "Section  three  [of  t!ie 
act]  provides  that  'said  board  shall  have  full 
and  exclusive  control  of  all  the  state  prison 
grounds,  buildings,  prisoners,  prison  labor, 
prison  property,  and  all  other  things  belong- 
ing or  pertaining  to  said  prison.'  It  Is  vvi- 
dent  that  the  board  would  have  no  power  to 
enter  into  any  contract  for  the  employmert 
of  convict  labor,  or  for  any  other  purpose, 
that  would  deprive  them  in  any  degree  of 
the  full  and  exclusive  control  of  the  prison- 
ers and  prison  labor,  or  of  the  grounds. 
building,  and  property  with  which  they  are 
charged  by  the  act  To  that  extent  at  least 
any  such  contract  would  be  Inoperative  Rnd 
void."  Differing  from  the  California  stat- 
ute, our  statute  expressly  authorizes  the  sn- 
perlntendent  of  the  penitentiary  and  tbe 
financial  agent  to  enter  into  contracts  for  tlie 
hire  of  convict  labor,  and,  agreehig  with  tlie 
California  statutes,  requhres  the  penitentiary 
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oBlcIala  to  keep  poisonal  oversight  of  tbe 
convicts  while  laboring;  showing  that  the 
hiring  under  our  system  does  not  Imply  that 
this  personal  management  and  conti-ol  can 
be  relinquished  at  all.  The  learned  judges, 
uwreover,  were  careful  to  say  that  "to  that 
extent,  at  least,  any  such  contract  would 
IV  Inoperative  and  void."  Well,  should  It 
p<)  to  the  extent  of  depriving  the  state's 
a^ent  of  this  personal  control  and  manage- 
nieut  or  If  that  was  the  intention  of  the 
California  contract,  it  would  be  void— it 
would  certainly  be  void— in  this  state.  But 
tlie  contract  involved  here  was  not  so  de- 
sizned  or  intended,  from  all  that  appears 
on  its  face  and  the  pleadings  in  the  case. 

Coonael  say,  further,  in  their  motion  for 
rehearing,  "that  they  cited  the  following  case 
to  the  point  that  an  officer  could  not  malie  a 
contract  to  extend  beyond  his  term  of  office." 
That  is  the  real  point  in  issue,  but  do  the 
citations  sustain  the  motion  on  that  ground? 

Tbe  first  of  this  list  of  cases,  Trask  v. 
State,  32  N.  J.  Law,  478,  is  truly  more  nearly 
analogous  in  its  facts  than  any  other  cited 
by  counsel;  but  it  is  a  more  or  less  novel  case 
in  its  determination  and  in  the  reasoning  of 
the  court  on  the  subject.  The  facts  were 
that  tbe  prison  keeper  had,  under  an  agree- 
ment (whether  written  or  verbal  is  not  stated), 
at  tbe  instance  of  defendants,  furnished  them 
irith  the  labor  of  250  prisoners,  at  the  state 
prison  of  New  Jersey,  from  the  1st  day  of 
December,  1861,  up  to  the  day  of  the  com- 
mencement of  the  action  in  assumpsit,  by  the 
state,  against  the  hirers  of  this  labor,  which 
was  on  the  17th  day  of  March,  1864,  a  pe- 
riod of  three  years  and  four  months,  nearly,  at 
tbe  rate  of  31  cents  per  day  for  each  prisoner. 
It  was  agreed  that  31  cents  per  day  from  De- 
cember 1,  1861,  to  October  5,  18C3,  was  a  fair 
compensation  for  tlie  labor  of  each  convict, 
and  that,  from  that  time  until  tbe  institution 
of  the  suit,  33  cents  would  be  a  fair  compen- 
sation; the  defendants  contending  that  the 
agreement  or  contract  fixed  the  former  rate, 
ami  that  this  contract  should  hold  good 
thronghout,  while  the  state  contended  that 
the  contract  could  run  no  longer  than  the  offl- 
ciai  term  of  the  keeper  who  made  the  same, 
which  term  expired  in  the  spring  of  1862, 
and  that  for  the  remainder  of  tbe  time,  the 
price  of  the  labor  should  not  be  regulated  by 
stipulation  In  the  contract  but  by  the  rule  of 
qoantnm  meruit;  and  under  that  rule  it  was 
agreed  that  35  cents  was  a  fair  price  for  the 
labor.  The  suit  was  for  the  difference,  ?4,- 
917.9S.  In  this  way  it  was  determined,  un- 
der the  statutes  of  New  Jersey,  whether  in 
Mcb  case  a  contract  of  hiring  convict  labor 
could  not  ran  longer  than  the  official  term 
of  the  atHcer  making  it.  The  case  was  tried 
in  the  supreme  court  of  New  Jersey,  wtiich  in 
that  state  appears  to  have  original  Jurisdic- 
tion to  try  cases.  In  delivering  the  opinion 
oi  the  court  Yredenburg,  J.,  said:  "It  ap- 
pears, by  the  case  submitted,  that  on  the  25th 
Xovember,  1801,  Mr.  Stoll,  the  then  keeper  of 


the  state  prison,  by  agreement  farmed  out  to 
the  defendants  the  labor  of  two  hundred  and 
fifty  prisoners  for  four  years,  from  the  first 
of  December,  1861,  at  prices  therein  specified. 
Stoll  went  out  of  office  in  the  spring  of  1862, 
and  was  then  succeeded  by  Mr.  Hoagiand. 
who,  in  turn,  was  succeeded  by  J.  B.  Walker, 
the  present  incumbent  in  the  spring  of  1863. 
The  different  keepers  went  on  under  the  con- 
tract until  October  5, 1863,  when  it  was  claim- 
ed, on  behalf  of  the  state,  that  the  said  agree> 
ment  was  not  then  binding  upon  the  state; 
and  an  agreement  was  then  entered  into,  be- 
tween Walker  and  the  defendants,  that  the 
rate  of  wages  should  be  increased  if  it  should 
be  Judicially  determined  that  said  agreement 
was  not  then  valid.  The  validity  of  the  con- 
tract on  the  Sth  of  October,  1863,  is  claimed 
by  the  defendants  under  the  statute  which 
provides  that  the  "ke^er  may,  with  the  con- 
sent of  the  acting  inspectors,  contract  with 
any  person  for  the  labor  of  the  prisoners  or 
any  part  of  them."  The  construction  of  this 
clause  of  the  statute  of  1846,  defining  the 
power  and  duties  of  the  head  keeper  of  the 
state  prison,  was  the  sole  question  before  the 
court  The  question  was  determined,  in  fa- 
vor of  the  state,  to  the  effect  that  the  prison 
keeper  could  not  make  a  contract  to  run  long- 
er than  his  official  term.  The  defendants  ap- 
pealed to  the  court  of  appeals,  where  the 
cause  was  heard,  but,  the  court  being  equally 
divided,— four  for  affirmance  and  four  for  re- 
versal,—on  motion  of  the  plaintiff  In  error  it 
was  ordered  that  a  reargument  should  be  had 
at  the  June  term  following,  at  which  term, 
the  parties  having  been  again  heard  by  their 
respective  counsel,  the  Judgment  of  the  trial 
court  was  aflirmed,  five  Judges  voting  for  the 
affirmance  and  four  for  reversal.  No  author- 
ities were  cited  in  either  court.  The  maJor>- 
ity,  speaking  through  Judge  Green,  said:  "I 
think  it  is  clear,  from  the  provisions  of  the 
act  that  there  must  be  a  limitation  as  to  the 
time  during  which  the  contract  may  be  made 
to  extend.  Tbe  contract  for  the  employment 
of  the  prisoners  is  not  a  contract  merely  for 
tbe  sale  of  their  services,  and  the  question  in- 
volved is  not  a  mere  question  bow  much  pe- 
cuniary advantage  can  be  extracted  from  the 
labor.  An  important  trust  is  committed  to 
the  keeper  and  inspectors,  touching  the  care 
and  government  of  the  inmates  of  the  prison. 
They  are  to  have  regard  to  the  physical, 
mental,  moral,  and  religious  culture  of  the 
prisoners.  They  are  to  see  that  undue  tasks 
are  not  exacted  from  them.  Elach  convict  is 
to  be  employed  by  the  keeper,  and,  at  his  dis- 
cretion, with  tbe  approval  of  the  Inspectcns, 
every  day  except  Sundays,  as  far  as  may  be 
consistent  with  their  sex,  age,  health,  and 
ability,  strictly  at  hard  labor  of  some  sort 
in  which  the  work  is  least  liable  to  be  spoiled 
by  ignorance,  neglect  or  obstinacy,  and  in 
which  the  materials  cannot  be  embezzled  or 
destroyed.  These  trusts  are  reposed  in  each 
keeper  and  in  each  board  of  inspectors.  Tbe 
trust  is  committed  to  them,  to  be  executed  ac- 
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cording  to  the  Judgment,  and  cannot  be  dele- 
gated to  otbers.  It  la  not  because  tbe  keeper 
cannot,  under  the  terms  of  the  statute,  make 
any  contract  extending  beyond  his  term  of 
office,  but  because,  as  Is  clearly  shown  in  the 
opinion  of  the  supreme  court,  the  binding 
power  of  such  contract  must  Inevitably  inter- 
fere with  the  discharge  of  the  duties  of  their 
office  by  the  acting  keeper  and  Inspectors." 

In  all  the  discussion  In  both  courts,  we  are 
unable  to  discover  whether  or  not  the  ef- 
fect of  the  contract  was  to  permit  the  con- 
victs to  work  beyond  the  walls  and  prison 
cells,  and  not  under  the  eye  and  strict  super- 
vision of  the  keei>er,  made  a  requirement  in 
other  parts  of  the  statute  of  that  state  at 
the  time.  But  from  the  argument  of  both 
courts  one  would  naturally  infer  that  the 
contract  permitted  the  hired  prisoner  to  be 
worked  outside  the  penitentiary/  It  Is  Im- 
possible for  us  to  examine  all  the  statutes  of 
that  state  on  the  subject,  and  therefore  we 
cannot  determine,  as  was  said  by  the  trial 
court  In  that  case,  from  the  section  imder 
consideration,  "as  well  as  from  all  legislation 
upon  the  subject  of  the  state  prison,"  what 
really  should  have  been  decided  by  the  courts 
of  that  state.  The  argument  of  the  court, 
looking  at  the  matter  from  the  standpoint 
of  the  rules  as  applied  to  the  construction  of 
statutes  in  this  state.  Is  not  by  any  means 
satisfactory  to  us.  If  the  court  of  appeals 
meant  to  say  that  any  contract  which  re- 
lieves the  keeper  of  the  personal  oversight 
of  the  prisoners  In  that  state  Is  null  and  void 
ipso  facto,  we  will  have  to  agree  with  them, 
but  If  they  meant  to  say  that  a  keeper  is  re- 
lieved of  this  oversight  because  his  predeces- 
sor has  deprived  him  of  It  by  a  contract  run- 
ning into  his  term,  we  have  only  to  say  we 
do  not  understand  the  court's  meaning;  since 
every  keeper  has  the  same  qualifications,  the 
same  duties  and  obllgatious,  resting  upon 
him,  as  bad  his  predecessor,  to  overlook  the 
prisoners.  The  mere  matter  of  who  is  paying 
for  their  labor  is  nothing,  so  It  be  enough. 

In  Board  v.  Taylor,  123  Ind.  148,  23  N.  B. 
752,  7  L.  R.  A.  160,  where  a  retiring  board  of 
county  commissioners,  before  retiring  and 
making  way  for  their  successors,  appointed 
an  attorney  for  the  county,  whose  term 
should  commence  with  that  of  the  incoming 
board,  it  Is  everywhere  held  that  such  an  ap- 
pointment Is  invalid  and  not  binding  on  the 
new  board,  it  sometimes  being  held  to  be  con- 
trary to  public  i)ollcy,  and  sometimes  it  is 
little  less  than  a  fraud  upon  the  law  and  in- 
coming administration.  There  is  some  pecu- 
liar circumstance  connected  with  all  the  oth- 
er cases  cited  that  render  them  inapplicable 
to  the  case  in  hand. 

In  this  state,  the  official  term  of  peniten- 
tiary commissioners  is  the  same  as  the  ex- 
ecutive offices  they  hold  for  the  time  being; 
In  fact,  in  filling  certain  of  the  chief  execu- 
tive offices  of  the  state,  they  are  peniten- 
tiary commissioners  by  operation  of  law, 
and  their  terms  are  coexisting  and  contem- 


poraneous; so,  also,  are  the  terms,  (Dbstan- 
tlally,  of  their  appointees  and  subwdlnates. 
They  are  not  authorized  by  statute  to  hire 
the  labor  of  convicts  unless  they  cannot  be 
made  self-sustaining  by  being  worked  on 
the  system  known  as  "state  account"  Wlien 
that  condition  does  exist  however,  they  most 
resort  to  the  contract  system;  for  one  of 
the  prime  objects  of  the  state  is  to  mal^e 
the  penitentiary  self-sustaining.  The  com- 
missiouers  are  clothed  with  a  aoimd  d!acr^ 
tion  to  determine  when  they  shall  hire  tbe 
labor  of  the  convicts  or  any  number  of  them. 
They  evidently  have  the  discretion  to  dete^ 
mine  upon  the  time  which  the  contracts  shall 
run,  for  they  are  to  do  the  very  best  for  iht 
state, — ^the  convicts  having  really  no  interest 
In  this  particular  matter,— and  It  may  lie, 
and  frequently  is,  to  the  Interest  of  tbe  state 
to  contract  for  long  terms.  To  say  that  these 
contracts  can  only  run  for  two  years  and 
less  time  Is  to  put  an  obstacle  in  the  wa; 
that  might  defeat  the  whole  object  and  pur- 
pose of  the  statute.  The  other  contracting 
party  necessarily  must  be  consulted  as  to 
this  matter.  Under  the  law,  great  expense 
must  be  Incurred  to  provide  a  place  and  ma- 
chinery and  appliances  where  convicts  may 
be  profitably  worked  under  the  siipervisioa 
of  the  penitentiary  officials;  and  private  per- 
sons are  not  disposed  to  incur  these  heavy 
outlays  unless  the  labor  can  be  secured  for 
periods  that  will  In  some  sort  repay  them 
for  the  outlay.  These  are  matters  for  the 
contractors  and  penitentiary  officials,  and  not 
tbe  courts,  to  determine,— at  least  as  matters 
of  law,— and,  as  the  statute  puts  no  limit  of 
time  upon  them,  their  discretion  In  that  re- 
gard can  only  be  controlled  by  proper  all^a- 
tiou  and  proof  of  an  abuse  of  it  Tbe  old 
contract  system  was  such  that  a  contract 
running  less  than  10  years  could  not  be  made. 
The  long  time  had  a  reason  in  it  and  hence 
was  enjoined  by  law.  Wblle  the  system  has 
been  changed,  and  the  lease  system  abolish- 
ed in  some  respect  tbe  reason  as  to  the  tim« 
contracts  may  run  remains  the  same. 
Motion  overruled. 

BATTLE  and  RIDDICK,  JJ.,  dissent 


WILSON  et  aL  v.  LAWRENCE  et  aL 
(Supreme  0>urt  of  Arkansas.     July  12,  1902.) 

INTOXICATINO  LIQUORS— PKTITION  FOR  PRO- 
HIBITION—INHABITANTS. 
1.  A  person  having  a  fixed  place  of  abode 
within  a  di.strict  for  a  definite  time  only,  Ls  not 
an  inhabitant  within  Sand.  &  H.  Dig.  S  4877, 
providing  for  prohibition  of  sale  of  intoxicat- 
mg  liquors  on  petition  of  a  majority  of  the  adolt 
inhabitants. 

Appeal  from  circuit  court,  Sevier  county; 
Will  P.  Feazel,  Judge. 

Petition  by  W.  A.  Wilson  and  others  fw 
prohibition  of  sale  of  intoxicating  liquors. 
S.  R.  Lawr«ice  and  others  filed  rem  nstrance 
From  Judgment  of  the  circuit  court  setting 
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•side  Judgment  of  the  county  court  for  peti- 
tionera,  they  appeal.    Berersed. 

Scott,  Lake  &  Head,  for  appellants,  F.  H. 
Taylor,  for  appellees. 

BUNN,  C.  J.  On  the  Ist  day  of  January, 
1902,  petitioners,  W.  A.  Wilson  et  al.,  filed 
tbdr  petition  in  the  Sevier  county  court,  un- 
der the  statute,  praying  that  the  court  make 
an  order  forbidding  the  sale  or  giving  away 
of  any  Intoxicating  liquors  of  the  kind,  as 
named  In  the  statute,  within  three  miles  of 
tbe  Horatio  school  house,  situated  In  S.  W. 
)4  of  S.  W.  %  of  section  31,  township  9  B., 
range  31  W.,  in  the  town  of  Horatio,  Sevier 
county.  Ark.  Thereupon  S.  B.  Lawrence  et 
al.  asked  to  be  made  parties  to  the  proceed- 
ing, and,  on  leave  being  granted,  they  filed 
tbehr  remonstrance.  On  the  eth'  January, 
1902,  tbe  county  court  sustained  the  petition 
of  the  prohibitionists,  and  tbe  remonstrants 
appealed  to  the  circuit  court,  where  they  suc- 
ceeded In  obtaining  judgment  in  their  favor 
and  against  the  prohibitionists,  thus  setting 
aside  the  Judgment  of  the  county  court  The 
petitioners  for  the  probiblticHi  order  then  ap- 
pealed to  this  court. 

The  sole  question  in  the  case  Is  as  to  the 
relative  number  of  signers  ot  the  petition  to 
tbe  whole  adult  population  qualified  to  vote 
on  the  question.  It  was  agreed  that  there 
were  374  names  signed  to  the  petition  for  pro- 
hibition. The  remonstrants  Iiad  in  the  mean- 
time caused  a  census  of  the  "adult  inhabit- 
ants" of  the  territory  embraced  within  the 
statutory  three  miles  to  be  taken,  and  the 
same  was  presented  to  tbe  circuit  court  on 
the  trial  ol  tbe  cause  de  novo  on  appeal  from 
the  county  court.  The  statute  on  the  subject 
is  as  follows,  to  wit:  Section  4877,  Sand.  & 
H.  Dig.:  "Whenever  the  adult  Inhabitants 
residing  within  three  miles  of  any  school 
house,  academy,  college,  university  or  other 
Institution  ot  learning,  or  of  any  church  house 
in  this  state,  shall  desire  to  prohibit  the  sale 
or  giving  away  of  any  vinous,  spirituous  or 
Intoxicating  liquors  of  any  kind,  or  alcohol, 
or  any  compound  or  preparation  thereof,  com- 
monly called  tonics  or  bitters,  and  a  majority 
of  such  inhabitants  shall  petition  the  county 
court  of  the  county  wherein  such  institution 
of  learning  or  church  house  is  situated,  pray- 
ing that  tbe  sale  or  giving  away  of  the  Intoxi- 
cating liquOTS  and  alcohol  enumerated  in  the 
premises,  be  prohibited  within  three  miles  ot 
any  such  institution  of  learning  or  church 
house,  said  county  court,  upon  being  satisfied 
that  a  majority  of  such  inhabitants  have  sign- 
ed such  petition,  shall  make  an  order  in  ac- 
cordance with  the  prayer  thereof,  and  there- 
after, for  a  period  of  two  years,  it  shall  be 
unlawful  for  any  person  to  vend  or  give  away 
any.  gplrituous,  vinous  or  intoxicating  Uq- 
nors  of  any  kind,  or  alcohol,  or  any  prepara- 
tion thereof,  commonly  called  tonics  or  bit- 
ters, within  the  limits  aforesaid."  Section 
4878:  "¥ot  the  purposes  of  this  act,  females 
n  weU  as  males  are  competent  subscribers 


to  the  petition  herein  provided  for."  Accord- 
ing to  the  findings  and  Judgment  of  the  cir- 
cuit court,  the  petition  of  the  prohibitionists 
contained  374  legal  signers;  in  fact,  this  was 
in  the  agreed  statement  of  facts.  The  circuit 
court  also  found  that  there  were  749  In  the 
district  authorized  to  petition  or  vute  on  tbe 
question,  and  therefore  that  the  prohibition 
petition  lacked  one  of  containing  a  majority 
of  such  inhabitants  of  the  district.  The  con- 
tention of  the  appellants  here  is  that  many  of 
the  persons  who  signed  the  remonstance  were 
not  quallfleu  to  sign  the  same,  were  not  qual- 
ified adult  Inhabitants  within  the  district, 
and  that  the  names  of  such  should  be  taken 
from  the  whole  number  as  alleged,  and  that, 
if  that  were  done,  the  majority  of  the  whole 
would  be  less  than  374,  and  in  such  case  the 
Judgment  should  be  reversed,  and  rendered 
for  appellants.  Appellants  designate  persons 
who  were  not  competent  according  to  their 
contention,  and  there  is  evidence  on  the  sub- 
ject Tbe  circuit  court  made  its  declaration 
of  law  defining  the  phrase  "adult  inhabitants" 
as  used  in  the  statute,  which  was  expressed 
in  the  following  language,  to  wit:  "  'Adult 
inhabitants,'  within  tbe  meaning  of  tbe  law, 
means  all  males  over  the  age  of  21  years,  and 
females  over  the  age  of  18  years,  In  a  certain 
territory,  as  applied  to  the  so  called  'Three- 
Mile  Law.'  That  any  of  said  persons  who 
have  a  permanent  or  fixed  place  of  abode  for 
snme  definite  period  of  time,  for  tbe  purpose 
of  labor  or  other  work  or  business.  Is  an  in- 
habitant of  the  district  or  territory  In  which 
they  reside  for  the  purpose  of  performing 
said  labor  or  carrying  on  and  conducting  said 
Other  work  or  business,  though  such  persons 
may  work  by  the  month  or  day,  and  board 
with  the  family  of  another."  There  is  a  con- 
troversy between  counsel  for  the  parties  as 
to  whether  the  word  "definite"  or  "indeflnlte'' 
was  used  by  the  court  in  connection  with  tbe 
word  "term."  One  charges  that  the  particle 
"in"  had  been  Inserted  in  the  transcript  since 
the  dechiration  of  law  was  made.  But  the  cir- 
cuit clerk's  response  to  the  writ  of  certiorari 
out  of  this  court  has  settled  that  controversy, 
and  we  conclude  that  the  word  employed  by 
the  court  in  its  declaration  of  law  was  "def- 
inite," and  not  "indefinite,"  as  qualifying  the 
period  of  time  referred  to  in  that  connection. 
Now,  for  one  to  reside  or  stay  or  remain  In  a 
locality  for  a  definite  period  of  time  only  it  Is 
meant  that  be  will  go  away  as  soon  as  that 
period  has  expired,  whether  It  be  for  a  day, 
a  week,  a  month,  or  a  year.  He  Is  a  mere 
sojourner,  and  has  no  general  Interest  in  vot- 
ing to  establish  police  rules  and  regulatl  ns 
for  the  community's  government  and  the  pro- 
tection of  Its  society.  Such  a  defluition  in- 
cludes the  whole  catalogue  of  transient  per- 
sons, only  restricted  by  other  words  used  in 
tbe  declaration  of  law,'  such  as  make  it  req- 
uisite that,  in  order  to  be  competent  one  shall 
be  engaged  in  some  kind  of  work  or  labor  or 
business.  The  purpose  for  which  one  is  in 
a  district,  provided  it  be  a  lawful  one,  has  lit- 
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tie  to  do  with  the  question.  An  adnlt  InhaMt- 
ant  should  have  a  domicile,  a  permanent  and 
fixed  place  of  abode,  as  said  In  the  declara- 
tion, with  an  evident  Intention  to  remain,  un- 
less the  unknown  exigencies  of  life  should 
call  him  to  reside  elsewhere.  No  exact  defini- 
tion can  be  given  to  the  word  "Inhabitant" 
as  applicable  to  all  cases.  "The  word  'inhab- 
itant,' "  said  this  court  in  Brown  v.  Rushing, 
66  S.  W.  446,  "has  many  meanings.  It  has 
been  construed  to  mean  an  occupier  of  lands, 
a  resident,  a  permanent  resident,  one  having 
a  domicile,  a  citizen,  a  qualified  voter.  Its 
construction  has  generally  been  governed  by 
the  connection  In  which  It  is  used."  Thus,  in 
Wataut  V.  Wade,  108  U.  8.  683,  26  L..  fcd. 
u26,  an  "inhabitant"  was  held  to  be  a  legal 
voter,  because  In  the  statute  Involved  In  that 
lltlgatl.:n  It  was  provided  that  a  majority  of 
the  Inhabitants  of  a  town,  to  be  ascertained 
by  an  election,  might  authorize  the  Issuance 
of  bonds  to  aid  in  the  construction  of  rail- 
roads. The  court.  In  effect,  held  that  the  elec- 
tion referred  to  was  an  ordinary  election  of 
the  legal  voters  of  the  town,  and,  that  being 
true,  the  inhabitants  referred  to  were  the 
same  as  legal  voters. 

The  declaration  of  law,  i^y  the  use  of  the 
word  "definite,"  was  too  general,  and  let  in 
persons  who  In  no  sense  could  be  denomi- 
nated adult  inhabitants,  as  contemplated  in 
the  statute;  and  for  this  error  the  Judgment 
is  reversed,  and  the  cause  is  remanded,  with 
directions  to  ascertain  the  number  of  the 
adult  Inhabitants  In  the  district  at  the  time 
the  petition  was  filed  in  the  county  court, 
and,  if  the  374  petitioners  admitted  to  be 
competent  were  In  fact  a  majority  of  the 
whole  number,  then  to  find  for  the  petitioners, 
and  to  make  the  necessary  orders  In  relation 
thereto;  otherwise  to  find  for  the  remon- 
strants. 


miFPALO  ZINC  &  COPPER  CO.  v.  CRUMP 
et  al. 

(Supreme  Court  of  Arkansas.    June  28,  1002.) 

FOREIGN  CORPORATIONS— PAILURB  TO  COM- 
PLY WITH  STATUTE^-RIOHT  TO  MAINTAIN 
ACTION— MINING  CLAIM— DESCRIPTION— LO- 
CATION —  NOTICE  — LIMITATION  — ABANDON- 
MBNT— EVIDENCE— PLEADING— ISSUES. 

1.  Act  Feb.  16,  1899,  §§  1-6  (Acts  1899,  p. 
18),  provides  that  every  foreign  corporation,  be- 
fore it  shall  be  authorized  to  transact  business 
In  the  state,  shall  file  with  the  secretary  of 
state  a  copy  of  Its  charter,  and  a  certificate 
designating  an  agent  on  whom  service  of  pro- 
cess may  be  had,  and  that  any  corporation 
falling  to  comply  with  the  act  shall  be  sub- 
ject a  fine  of  $1,000,  and  shall  not  maintain 
any  suit  in  the  state.  Plaintiff  corporation  sued 
before  the  passage  of  the  act,  and  six  months 
thereafter  complied  with  its  conditions.  Held, 
that  plaintiff's  failure  to  immediately  comply 
with  the  act  did  not  preclude  it  from  maintfUn- 
ing  the  action. 

2.  The  institution  and  prosecution  of  a  suit 
are  not  transacting  business  within  the  act 

T 1  See  Corporationt,  voL  12,  Cent  Dig.  |  2Sn. 


3.  A  lode  or  vein  Is  a  body  of  mineral  or 
mineral  body  of  rock  within  defined  boucdariei 
in  the  general  mass  of  a  mountain. 

4.  A  description  of  a  mining  claim  aa:  "Be- 
ginning at  the  N.  W.  corner  of  Bl  Willianu, 
1 — 16,  at  a  black  oak  post;  thence  1,S00  feet 
north  between  Sec.  10  &  11  to  a  dORWOod  bosh; 
thence  600  feet  E.  to  a  dogwood  bush;  thence 
1,500  feet  south  to  oak  post  in  Williams'  field; 
thence  COO  feet  to  place  of  beginning.  This  be- 
ing in  the  northwest  quarter  of  the  soutliwest 
quarter.  Sec.  11,  T.  17,  range  15  W.,"— is  suffi- 
cient; it  being  presumed,  in  the  absence  of  any 
contrary  evidence,  that  "Kl  Williams  1 — 16"'  i& 
some  well-known  natural  object. 

5.  Where  a  purchaser  of  mining  claims  has 
held  them  adversely  for  the  period  of  limitation. 
It  will  be  presumed,  as  against  an  advene 
claimant  that  the  claims  were  regularly  lo- 
cated. 

0.  Though  notices  of  the  location  of  mining 
claims  were  not  recorded  within  30  days,  they 
are  sutBcient,  if  recorded  before  any  adverse 
rights  are  acquired. 

7.  Where  locators  of  mining  claims  never  un- 
dertook to  develop  and  maintain  them,  and 
other  claimants  took  possession  and  held  and 
developed  them  for  a  longer  time  than  the  pe- 
riod of  limitation,  the  title  of  the  last  claimanls 
was  good,  as  against  any  one  except  the  gov- 
ernment 

8.  The  owner  of  mining  locations  stopped 
work  thereon  temporarily,  except  annual  as- 
sessment work  on  account  of  lack  of  transpona- 
tion  for  ores,  and  another  person  enter^  the 
land  as  a  homestead,  but  without  the  consent 
of  the  mine  owner.  Held  that,  in  the  absence 
of  an  affirmative  showing  of  an  intentiOD  to 
abandon,  there  was  no  abandonment 

9.  Under  Rev.  St  U.  S.  i  2324,  requiring  a 
certain  amount  of  labor  to  be  done  each  year 
on  a  mining  claim,  under  penalty  of  forfeiture, 
a  claimant  who  has  failed  to  perform  the  work 
for  some  year  or  years,  but  resumes  work  in 
good  faith,  is  entitled  to  the  property,  as 
against  a  relocator  after  resumption. 

10.  The  burden  of  proving  a  forfeiture  of  a 
mining  claim  by  the  failure  of  the  former  own- 
er to  perform  the  annual  labor  required  by 
law  rests  upon  him  who  sets  it  up. 

11.  The  complaint  in  an  action  for  possession 
of  a  mining  lode  claim  alleged  that  plaintiff 
had  made  a  corrected  location  of  the  same. 
The  answer  denied  that  plaintiff  had  any  right 
to  make  the  correction,  as  defendants  had  prior 
to  that  time  located  the  lands,  and  were  in  pos- 
session. Held,  that  the  legality  and  sufficiencv 
of  the  corrected  location  were  not  put  in  issue, 
but  only  plaintiff's  right  to  enter  on  the  land 
to  make  it 

Appeal  from  clrcnlt  court,  Marlon  county. 
In  chancery;   Blbrldge  O.  Mitchell,  Judge. 

Action  by  the  Buffalo  Zinc  &  Copper  Com- 
pany against  6.  J.  Crump  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

S.  W.  Woods,  for  appeUant  W.  F.  Pace, 
for  appellees. 

BATTT/E,  J.  This-  action  Involves  the 
validity  of  mining  claims.  The  Buffalo  Zinc 
&  Copper  Company  alleged  In  its  complaint 
substantially  as  follows: 

It  was  duly  organized  as  a  corporation, 
under  the  laws  of  the  state  of  Illinois,  oo 
the  3d  day  of  June,  1887,  for  the  purpose  of 
doing  a  general  mining  and  smelting  bad- 
ness, and  dealing  in  mineral  lands.  Since 
then  it  has  been  engaged  in  such  business. 

On  the  6tb  of  November,  1886,  one  Rose 
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.\nn  Kaylor,  In  accordance  wltb  law,  locat- 
td  a  lead  and  lode  mining  claim,  described 
as  follows:  "Beginning  at  the  northwest  cor- 
ner of  the  southwest  quarter  of  the  south- 
west quarter  of  section  11,  in  township  17 
north,  and  in  range  15  west,  and  thence  run- 
ning  north  along  the  section  line  1,600  feet, 
thence  east  600  feet,  thence  south  l,tSOO  feet, 
and  thence  west  600  feet  to  the  place  of  be- 
gtaning."  Notice  of  this  location  was  given, 
and  was  duly  filed  for  record  in  the  ofllce 
of  the  recorder  of  the  Harrison  mining  dis- 
trict, in  which  the  land  was  then  situated, 
and  was  recorded  on  the  8tb  of  December, 
18S6,  and  was  also  filed  for  record,  on  the 
21st  day  of  January,  1888,  in  the  ofiice  of  the 
recorder  of  Marion  county,  where  the  land 
lies,  and  was  dnly  recorded.  This  location 
was  named  and  known  as  the  "Bell  Claim." 

On  the  6th  day  of  November,  1886,  one 
Francis  £.  Blake  lawfully  located  as  a  lead 
or  lode  mining  claim  the  land  lying  in  the 
county  of  Marlon,  in  this  state,  and  known 
and  described  as  follows:  "Beginning  at  the 
northeast  comer  of  said  Bell  claim,  and 
thence  running  east  600  feet,  thence  south 
1,500  feet,  thence  west  600  feet,  and  thence 
north  1,500  feet  to  the  place  of  beginning;  be- 
ing a  part  of  the  west  half  of  the  southwest 
quarter  and  the  southwest  quarter  of  the 
narthwest  quarter  of  section  11,  in  township 
17  north,  and  in  range  15  west"  Notice  of 
this  location  was  given,  and  was  dtily  filed 
for  record  In  the  office  of  the  recorder-  of  the 
Harrison  mining  district,  where  the  land  was 
then  situated,  on  the  8th  day  of  December, 
1880,  and  the  same  was  duly  recorded;  and 
It  was  also  filed  for  record  In  the  office  of  the 
recorder  of  Marion  county  on  the  22d  day 
of  August,  1800,  and  was  recorded.  This  lo- 
cation was  named  and  known  as  the  "White 
Eagle  Mining  Claim." 

On  the  20th  day  of  November,  1886,  Rose 
Ann  Kaylor  and  William  Kaylor,  her  hus- 
band, for  a  valuable  consideration,  sold  and 
conveyed  to  T.  A.  Blake  all  their  right,  title, 
and  Interest  in  and  to  the  White  Eagle  and 
Bell  mining  claims,  and  put  blm  in  posses- 
sion of  the  same. 

On  the  4th  of  June,  1887,  Francis  B.  Blake, 
T.  A.  Blake,  and  W.  P.  Beebe,  the  owners  of 
the  Bell  and  White  Eagle  mining  claims,  for 
a  valuable  consideration,  sold  and  conveyed 
snch  claims  to  one  Fred  G.  Exter,  who  on  the 
27tb  of  Jime,  18S7,  sold  and  conveyed  them 
to  the  plaintiff,  the  Buffalo  Zinc  &  Copper 
Company,  and  placed  it  In  the  possession  of 
the  same. 

On  the  19th  of  May,  1898,  the  plaintiff,  in 
conformity  with  the  law  in  such  cases  made 
and  provided,  made  a  corrected  location  of 
the  White  Eagle  and  Bell  mining  claims,  so 
as  to  conform  to  the  lead  or  lode  of  mineral 
pre-empted,  and  consolidated  the  two  in  one 
claim,  and  named  it  the  "White  Eagle  Lead 
or  Lode  Mining  Claim."  Notice  of  the  loca- 
tion was  given,  and  was  dnly  recorded  on 
the  lOtfa  day  of  May,  1898,  in  the  office  of  the 


recorder  of  the  Bnsh  Creek  mining  district, 
where  the  mining  claim  was  then  located. 

The  defendants  in  this  action  attempted 
to  make  a  location  of  a  placer  mining  claim 
upon  the  lands  upon  which  the  mining  claims 
of  the  plaintiff  are  located.  These  lands  are 
valuable  for  Bine  ores  found  in  them  In  leads 
or  lodes,  and  are  not  subject  to  locations  of 
placer  mining  claims,  and  the  locations  of 
the  defendants  upon  them  are  therefore  void 

The  defendants  filed  an  application  lu  the 
office  of  the  proper  land  district  for  a  patent 
to  the  lands,  and  notice  of  the  application 
was  published  on  the  16th  of  September, 
1888.  On  the  10th  day  of  November  next 
following,  plaintiff  filed  in  the  same  office 
an  adverse  claim  to  the  same  land,  and  pro- 
ceedings on  the  application  for  a  patent  were 
suspended  during  the  pendency  of  this  suit. 

Plaintiff  asked  for  a  decree  canceling  the 
placer  location  of  the  defendants,  and  de- 
crarlng  that  it  is  the  owner  of  the  lands  and 
entitled  to  their  possession,  and  other  relief. 

Frank  Pace,  S.  J.  Pace,  and  Henry  Pace 
brought  an  action  against  the  plaintiff,  Buf- 
falo Zinc  &  Copper  Company,  S.  W.  Woods, 
and  the  defendants  in  the  action  instituted 
by  the  Buffalo  Zinc  &  Copper  Company,  to 
wit,  G.  J.  Crump,  B.  J.  Carney,  J.  O.  South, 
M.  N.  Dyer,  Z.  M.  Horton,  De  Boos  Bailey, 
W.  P.  Pace,  and  Arthur  N.  Sager,  to  recover 
the  possession  of  the  land  claimed  by  the 
Buffalo  Zinc  &  Copper  Company  In  its  com- 
plaint, and  claimed  to  be  the  owner  by  vh:- 
tue  of  a  placer  mining  location  made  on  the 
11th  day  of  April,   1898. 

The  latter  action  was  transferred  to  the 
equity  docket,  and  by  consent  the  two  actions 
were  consolidated  and  heard  as  one. 

Frank,  8.  J.,  and  Henry  Pace  answered  the 
complaint  of  the  Buffalo  Zinc  &  Copper  Com- 
pany substantially  as  follows: 

They  admitted  that  Rose  Ann  Kaylor,  on 
the  6th  day  of  November,  1886,  attempted  to 
make  the  location  named  and  known  as  the 
"BeU  Claim,"  and  that  Francis  E.  Blake  on 
the  same  day  attempted  to  make  the  location 
named  and  known  as  the  "WtUte  Eagle  Min- 
ing Claim,"  and  denied  all  the  other  allega- 
tions In  the  complaint. 

They  say  that  the  pretended  location  of 
Rose  Ann  Kaylor  was  illegal,  because  one 
E.  C.  Bartlett  on, the  11th  day  of  March, 
1885,  made  a  location  of  a  mining  claim  on 
the  same  land  in  the  manner  prescribed  by 
law,  which  was  named  "Bon  Ton,"  and  was 
valid  and  subsisthig  on  the  6th  of  Novem- 
ber, 1886. 

They  allege  that  the  White  Eagle  mining 
claim  was  Invalid,  because  one  S.  E.  Wil- 
liams on  the  12th  day  of  March,  1885,  segre- 
gated and  appropriated  the  land  on  which  it 
was  located,  by  entering  upon  and  locating 
thereon  a  mineral  claim  known  as  the  "Small 
Hope"  In  the  manner  and  form  required  by 
law,  and  that  it  was  in  full  force  when  the 
White  Eagle  mining  claim  was  located. 

They  aver  that,  if  the  Buffalo  Zinc  &  Cop- 
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per  Company  acquired  any  Interest  or  title 
in  and  to  the  lands  In  controTersy  by  locating 
the  White  Eagle  and  Bell  mining  claims 
thereon,  it  abandoned  and  forfeited  It  on  the 
14th  day  of  February,  1882,  by  entering  and 
locating  thereon  a  placer  mining  claim,  and 
by  permitting  and  causing  one  August 
Schmidt  on  the  13th  day  of  April,  1882,  to 
enter  the  land  as  a  homestead,  and  to  occupy 
the  same  for  a  full  period  of  flye  years,  with 
the  fraudulent  Intent  of  acquiring  the  same, 
through  Schmidt,  as  agricultural  lands. 

They  aver  that,  if  the  Buffalo  Zinc  &  Cop- 
per Company  acquired  any  interest  or  title 
In  and  to  the  lands  upon  which  the  Bell  and 
White  Eagle  mining  claims  were  located.  It 
forfeited  the  same  by  falling  to  do  the  assess- 
ment irortc  required  by  law  In  such  cases  for 
the  years  1893,  1894,  1895,  1896,  and  1897. 

They  alleged  that  they  peaceably  entered 
and  located  a  placer  claim  upon  the  lands  In 
controversy. 

They  allege  that  the  Buffalo  Zinc  &  Ooih 
per  Company  ought  not  to  maintain  Its  ac- 
tion, because  it  is  a  fordgn  corporation,  and 
has  not  filed  In  the  office  of  the  secretary  of 
state  a  copy  of  its  charter  or  articles  of  In- 
coriMratlon  or  association,  and  has  not  des- 
ignated an  agent,  who  Is  a  citizen  of  this 
state,  upon  whom  summons  or  other  process 
may  be  s«Ted,  and  has  not  filed  a  certificate 
with  the  secretary  of  state  showing  Its  prin> 
dpal  place  of  business  In  this  state. 

And  they  asked  that  their  answer  be  tak- 
en and  considered  as  a  cross  complaint 
against  the  BuCfalo  Zinc  &  Copper  Company, 
and  that  they  have  judgment  for  the  land. 

The  defendants  O.  J.  Crump,  B.  J.  Cameyt 
J.  a  South,  M.  N.  Dyer,  Z.  M.  Horton,  and 
W.  F.  Pace  answered  the  complaint  of  the 
BulFalo  Zinc  &  Copper  Company,  adopted 
the  answer  of  Frank,  S.  J.,  and  Henry  as 
their  own,  and  alleged  that  on  the  28th  day 
of  December,  1897,  they  located  a  mining 
claim  on  the  lands  In  controversy,  and  called 
It  the  "White  Eagle  Placer  Mining  Location," 
and  thereupon  entered,  begun,  and  carried 
thereon  mining  operations,  and  expended 
large  sums  of  money  in  developing  the  same, 
and  at  all  times  thereafter  have  continued  In 
possession  and  expended  money  and  labor 
upon  the  same,  and  on  the  16th  day  of  Sep- 
tember, 1898,  made  application  to  the  Unit- 
ed States  for  a  patent  thereto  In  the  manner 
and  form  required  by  law.  And  they  asked 
for  Judgment  for  the  land. 

The  Buffalo  Zinc  &  Copper  Company  an- 
swered the  cross  complaint  of  Frank,  S.  J., 
and  Henry  Pace,  and  denied  all  the  allega- 
tions therein  inconsistent  with  Its  complaint. 

The  court,  after  hearing  the  evidence  ad- 
duced by  both  parties,  found  that  the  defend- 
ants were  entitled  to  the  possession  of  the 
land,  and  that  the  plaintiff,  Buffalo  Zinc  & 
Copper  Company,  was,  In  equity,  entitled  to 
recover  the  sum  of  |10,000  for  moneys  ex- 
pended by  it  in  developing  said  property,  but 
refused  to  determine  whether  It  was  lead  and 


lode  or  placer  ground,  and  rendered  a  decree 
In  favor  of  the  defendants  for  the  land,  and 
decreed  that  the  plaintiff  have  a  Hen  on  the 
same  for  the  $10,000,  provided  It  assented  to 
and  ratified  the  decree  within  40  days;  and 
the  plaintiff  appealed. 

The  following  questions  are  presented  b; 
the  pleadings  and  evidence  In  this  case  for 
our  consideration  and  decision: 

First.  Did  appellant,  by  a  failure  to  coin- 
ply  with  the  terms  of  an  act  entitled  "An  act 
to  prescribe  conditions  upon  which  foreign 
corporations  may  do  business  in  this  state," 
approved  February  16,  1899  (Acts  1899,  p. 
18),  lose  Its  right  to  maintain  this  action? 

Second.  Was  the  mining  claim  of  appellant 
located  upon  a  lead  and  lode  of  mineral? 

Third.  Were  the  locations  of  the  Bell  and 
White  Eagle  claims  by  Rose  Ann  Kaylw  and 
Francis  K  Blake  valid? 

Fourth.  Did  appellant  abandon  or  forfeit 
the  Bell  and  White  Eagle  lead  and  lode 
claims? 

Fifth.  Did  the  appellant  have  the  right  to 
amend  the  Bell  and  White  Eagle  claims? 

We  shall  consider  these  questions  in  the 
ordo:  stated. 

1.  Section  1  of  the  act  ot  February  16, 
1899,  provides  that  every  foreign  corporation, 
"before  It  shall  be  authorized  or  permitted  to 
transact  business  In  this  state,  or  to  conthiae 
business  therein,  if  already  established,  sball 
by  its  certificate,  under  the  hand  of  the  presi- 
dent and  seal  of  such  company  or  corpora- 
tion, filed  In  the  office  of  the  secretary  of 
state  of  this  state,  designate  an  agent 
*  *  *  upon  whom  service  of  summons 
and  otfaor  process  may  be  made,"  and  state 
Its  principal  place  of  business  In  this  state. 
Section  2  provides  that  every  foreign  corpora- 
tion doing  business  in  this  state  shall  file  In 
the  office  of  the  secretary  of  state  of  tills  state 
a  copy  of  Its  charter,  articles  of  incorpora- 
tion or  association,  or  certificate  of  Incorpo- 
ration. Section  S  provides  that  any  corpora- 
tion which  shall  refuse  or  fall  to  comply  witb 
the  act  shall  be  subject  to  a  fine  of  not  less 
than  $1,000,  and  shall  not  "maintain  any  suit 
or  action,  either  legal  or  equitable,  in  any  of 
the  courts  of  this  state,  upon  any  demand 
whether  arising  out  of  contract  or  tort." 
And  section  4  provides  that  "any  foreign  cor- 
poration that  has  heretofore  engaged  In  busi- 
ness, or  made  contracts  in  this  state,  may 
within  ninety  days  after  the  passage  of  this 
act,  file  such  copy  of  articles  of  incorpora- 
tion, together  with  certificate  of  appointment 
of  an  agent  upon  whom  service  of  summons 
and  other  legal  process  may  be  had,  hi  the 
office  of  the  secretary  of  state,  and  pay  the 
requisite  fees  thereon,  aa  provided  by  dils 
act" 

This  action  was  commenced  In  December, 
1898,  before  the  act  of  February  16th  was 
passed;  and  the  plaintiff,  a  foreign  corpora- 
tion, filed  a  copy  of  Its  articles  of  Incorpon- 
tlon,  and  a  certificate  of  the  appointment  of 
an   agent  upon  whom  service  of  summons 
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and  other  legal  process  may  be  bad,  In  tbe 
office  of  tbe  secretary  of  state  on  tbe  18tb  of 
Angost,  1899,  during  the  pendency  of  the  ac- 
tion. 

Appellant  contends  that  it  was  not  neces- 
sary to  file  a  copy  of  Its  articles  of  Incor- 
poration, or  a  certiflcate  of  appointment  of  an 
agent,  in  order  to  maintain  this  action,  be- 
cause It  is  not  a  suit  or  action  upon  any  de- 
mand arising  out  of  a  contract  or  tort.  But 
it  is  not  necessary  to  decide  that  question. 
Tbe  act  of  February  16th  does  not  expressly 
proliibit  the  institution  of  an  action  because 
of  a  failure  to  perform  any  condition;  nor 
does  it  intend  to  forever  prohibit  the  main- 
tenance of  any  action  I>ecau8e  the  plaintifr 
therein  is  a  foreign  corporation,  and  has  not 
witliin  any  particular  time  compiled  with  its 
terms.  Penalties  are  Imposed  on  account  of 
past  conduct  or  omissions.  The  penalties  of 
the  act  in  question  ate  doubtless  intended  to 
compel  an  obsetrance  of  its  terms.  When 
that  is  done,  its  purpose  Is  accomplished;  the 
condition  upon  which  the  right  to  maintain 
an  action  depends  is  performed;  and  the 
plaintiff  can,  in  the  future,  prosecute  it  to  a 
final  Judgment  Carson^-Rand  Co.  T.  Stem, 
129  Mo.  381,  31  S.  W.  772,  32  L.  R.  A.  420. 

Tbe  Institntion  and  prosecution  of  an  ac- 
tion are  not  doing  business,  within  the  mean- 
ing of  the  act  of  February  16,  1899,  and  of 
other  statutes  upon  the  same  subject  St 
Louis,  A.  &  T.  Hy.  Co.  T.  Fire  Ass'n  of  Phil- 
adelphia. 55  Arlc.  174,  18  S.  W.  43. 

The  api)eUant  complied  with  tbe  act,  and 
has  the  right  to  prosecute  its  suit  until  it  Is 
finally  disposed  of  in  due  course  of  law. 

2.  Was  the  mining  claim  of  appellant  lo- 
cated upon  a  lead  and  lode  of  mineral? 

It  is  dlfBcnlt  to  define  what  is  meant  by 
a  "lead,"  "lode,"  or  "rein"  of  mineral  mat- 
ter. The  first  reported  case  in  which  a 
definition  was  attempted  is  the  Eureka  Case, 
4  Sawy.  302,  811,  Fed.  Cas.  No.  4,548.  The 
court  after  observing  that  word  was  not  al- 
ways used  in  the  same  sense  in  scientific 
worlcs  on  geology  and  mineralogy,  and  by 
those  actually  engaged  in  the  working  of 
mines,  said:  "It  is  difficult  to  give  any 
definition  of  the  term  as  understood,  and 
nsed  in  the  acts  of  congress  which  will  not 
be  subject  to  criticism.  A  fissure  In  the 
earth's  crust,  an  opening  in  its  rocks  and 
strata  made  by  some  force  of  nature,  in 
which  tbe  mineral  is  deposited,  would  seem 
to  be  essential  to  the  definition  of  a  lode,  in 
the  Judgment  of  geologists.  But  to  the  prac- 
tical miner  the  fissure  and  its  walls  are  only 
of  importance  as  indicating  the  boundaries 
within  which  he  may  look  for,  and  reason- 
ably expect  to  find,  the  ore  he  seeks.  A  con- 
tinuous body  of  mineralized  rock,  lying  with- 
in any  other  well-defined  boundaries  on  the 
earth's  surface  and  under  it,  would  equally 
constitute,  in  his  eyes,  a  lode.  We  are  of 
opinion,  therefore,  that  the  term,  as  used  in 
the  acts  of  congress,  is  applicable  to  any 
zone  or  belt  of  mineralized  rock  lying  within 


boundaries  clearly  separating  It  firom  tbe 
neighboring  rocks."  The  supreme  coart  of 
the  United  States,  In  Mining  Co.  v.  Chees- 
m«n,  116  U.  S.  529,  534,  6  Sup.  Ct  481,  483, 
29  L.  Ed.  712,  followed  this  citation  by  ob- 
serving: "This  d^lnition  has  received  re- 
peated commendation  in  other  cases,— espe- 
cially in  Stevens  v.  Williams,  1  McCrary, 
480,  488,  Fed.  Cas.  No.  13,413,  where  a  short- 
er definition  by  Judge  Hallett  of  the  Colo- 
rado circuit  court,  is  also  approved,  to  wit: 
"In  general  it  may  be  said  that  a  lode  or 
vein  is  a  body  of  mineral,  or  mineral  body 
of  rock,  within  defined  boundaries,  In  the 
general  mass  of  the  mountain."  And  the 
same  court  in  the  same  case  said:  "The 
lode  or  vein  must  be  continuous  in  the 
sense  that  it  can  be  traced  through  the  sur- 
rounding rocks,  though  slight  Interniptions  of 
the  mineral-bearing  rock  would  not  be  alone 
sufficient  to  destroy  the  identity  of  the  vein. 
Nor  would  a  short  partial  closure  of  the  fls- 
siu-e  have  that  effect  ff  a  llttie  further  on 
it  recurred  again,  with  mineral-bearing  rock 
within  It"  Mining  Co.  v.  Cheesman,  116  U. 
S.  638,  6  Sup.  Ct  485,  29  L.  Ed.  712.  We 
accept  this  interpretation  of  the  acts  of  con- 
gress as  correct 

The  validity  of  the  location  of  the  Bell  and 
White  Eagle  mining  claims  depends  upon  the 
acts  of  congress.  They  were  located  under 
these  acts,  and  derive  their  whole  force, 
strength,  and  support  from  them.  In  de- 
termining, therefore,  whether  they  were  lo- 
cated upon  a  lode  or  vein  of  minerals,  we 
are  governed  by  the  meaning  of  those  terms 
as  used  In  the  statutes  of  the  United  States. 
It  can  serve  no  useful  purpose  to  set  forth 
the  evidence  adduced  by  the  parties  upon 
this  issue.  It  would  require  too  much  time 
and  space  to  do  so.  It  Is  sufficient  to  say 
that,  in  our  opinion,  the  preponderance  of  tbe 
evidence  in  the  case  shows  that  the  claims 
In  question  were  located  upon  a  lode  or 
vein  of  minerals.  In  the  sense  those'  terms 
are  used  In  the  laws  enacted  by  congress; 
and  we  so  decide. 

3.  Appellees  Insist  that  the  locations  of  tbe 
Bell  and  White  Eagle  claims,  as  made  by 
Rose  Ann  Kaylor  and  Francis  E.  Blake,  were 
Invalid.  They  say  that. tbe  description  of 
the  Bell  claim  In  the  notice  of  location  by 
Kaylor  was  insufficient  It  is  as  follows: 
"Beginning  at  the  N.  W.  comM  of  El  Wil- 
liams, 1—16,  at  a  black  oak  post;  thence  1,509' 
feet  north  between  Sec.  10  &  11  to  a  dog- 
wood bush;  thence  600  feet  E.  to  a  dogwood 
bush;  thence  1.500  feet  south  to  oak  post  in 
Williams'  field;  thence  600  feet  to  place  of 
beginning.  This  being  in  the  northwest 
quarter  of  the  southwest  quarter.  Sec.  11, 
T.  17,  range  15  W." 

They  base  their  contention  upon  the  fact 
that  there  is  nothing  in  the  record  which 
shows  what  is  meant  by  "El  Williams, 
1—16,"  named  in  the  notice  as  the  begin- 
ning point  But  it  does  show  that  it  was 
at  a  black  oak  post,  and  1,500  feet  north  ot 
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It  was  a  dogwood  bush  between  sections  10 
and  11,  which  must  have  been  on  the  line 
between  those  sections,  and  that  the  claim 
described  was  In  the  N.  W.  %  of  the  S.  W. 
^  of  section  11,  township  17,  range  15  W., 
In  Marlon  county,  in  this  state.  The  pre- 
sumption is  that  It  (El  Wmiams,  1—16)  Is  a 
well-known  natural  object,  until  the  contrary 
appears.  Hammer  y.  Mining  Go.  130  U.  S. 
291,  8  Sup.  Ct.  &4S,  32  L.  Ed.  064,  16  Morr. 
Mln.  Kep.  125,  132.  And  nothing  Is  shown 
to  the  contrary.  The  sufficiency  of  the  de- 
scription Is  not  attacked  upon  any  other 
ground. 

What  we  have  said  of  the  Bell  claim  is 
equally  true  of  the  White  Eagle  claim. 

They  further  Insist  that  there  Is  no  evi- 
dence to  show  that  the  notices  of  the  loca- 
tion of  these  claims  were  posted  on  them, 
but  the  evidence  does  show  that  the  appel- 
lant purchased  the  Bell  and  White  Eagle 
-claims,  and  that  they  were  conveyed  to  it  by 
the  vendor,  and  that  it  has  been  in  posses- 
sion, controlling  and  developing  them,  and 
holding  adversely  to  all  the  world,  for  a  time 
longer  than  the  statutory  period  of  limita- 
tion. As  against  all  adverse  claimants,  the 
presumption  Is  that  the  locations  of  the 
claims  of  appellant  were  regularly  made. 
Harris  v.  Mining  Co.  (O.  O.)  8  McCrary,  14,  8 
Fed.  863,  12  Morr.  Mln.  Rep.  ITS;  Oheesman 
T.  Hart  (O.  C.)  42  Fed.  99. 

They  say  that  the  notices  of  the  location 
of  these  claims  were  not  recorded  within  80 
days.  The  record  shows  that  they  were 
recorded  before  any  adverse  rights  to  the 
same  ground  were  acquired.  This  is  suffi- 
cient No  damage  was  done  by  the  failure, 
and  no  one  can  complain  that  It  was  not 
done  at  an  earlier  day.  Faxon  v.  Barnard 
(C.  0.)  2  McCrary,  44,  4  Fed.  702,  9  Morr. 
Mln.  Rep.  515;  Preston  v.  Hunter,  16  O.  O. 
A.  148.  67  Fed.  990;  McGlnnls  v.  Egbert,  8 
Colo.  41.  6  Pac.  652,  15  Morr.  Mln.  Rep.  329. 

Appellees  contend  that  the  original  loca- 
tions of  the  Bell  and  White  £agle  claims 
were  void,  because  the  land  covered  thereby 
was  not  subject  to  location  at  the  time  they 
were  made;  B.  0.  Bartlett  and  S.  B.  Wil- 
liams having  previonsly,  on  the  12th  of 
March,  1886,  made  mining  locations,  known 
as  the  Bon  Ton  and  Small  Hope  claims,  on 
the  same  land.  The  evidence  Indicates  that 
Bartlett  and  Williams  had  abandoned  their 
claims  when  the  Bell  and  White  Eagle 
claims  were  located.  After  locating  the  Bon 
Ton  and  Small  Hope  claims,  they  never  un- 
dertook to  develop  and  maintain  them.  The 
Bell  and  White  Eagle  claimants  took  posses- 
sion, and  held  and  developed  thenr  by  work 
and  labor  performed,  and  held  adverse  pos- 
session of  the  same  for  a  longer  time  than 
the  period  of  limitation  prescribed  by  stat- 
ute. This  was  sufficient  to  render  their 
claim  valid  against  every  one  except  the 
United  States.  Mining  Co.  v.  Willis,  127  U. 
&  471,  8  Sup.  Ct.  1214,  82  L.  Ed.  172;  Fran- 
cocnr  T.  Newhouse  (C.  C.)  43  Fed.  236;  Four 


Hundred  and  Twenty  Mln.  Ca  ▼.  Bnllion 
Mln.  Co.,  3  Sawy.  634,  Fed.  Cas.  No.  4,i«>; 
Harris  v.  Mining  Co.  (O.  O.)  3  McCrary,  li 
8  Fed.  863. 

4.  Did  appellant  abandon  or  forfeit  tbe 
Bell  and  White  Eagle  lead  and  lode  claims? 

Appellees  alleged  that  appellant  made  a 
placer  location  upon  160  acres,  including  the 
ground  upon  which  the  Bell  and  White  Eagle 
lead  and  lode  claims  were  located,  and  there- 
by abandoned  the  latter.  But  this  was  dis- 
proved by  the  evidence.  W.  Q.  Scawell,  as 
agent,  undertook  to  make  such  a  locatioii, 
but  did  so  without  authority,  and  appellant 
refused  to  ratify  it. 

The  next  contention  Is  that  ai^llant 
abandoned  the  Bell  and  White  Eagle  minlDg 
claims  by  quitting  work  upon  them  and  clos- 
ing them  up,  and  causing  August  Schmidt 
to  enter  the  land  embraced  by  the  same,  to- 
gether with  other  lands,  amounting  in  the 
aggregate  to  160  acres,  as  a  homestead. 

An  abandonment  is  a  voluntary  act  and 
consists  of  the  relinquishment  of  possession 
of  the  claim,  with  an  intention  not  to  retiira 
and  occupy  it  It  is  purely  a  question  of  in- 
tention. "If  there  is  no  animus  revertendl, 
the  desertion  of  the  claim  determines  the 
property  at  once,  without  regard  to  the  dura- 
tion of  the  locator's  absence."  To  constitute 
an  abandonment  there  must  be  an  absolute 
desertion  of  the  premises.  The  burden  of 
proving  It  is  upon  him  who  asserts  it  2 
Lindl.  Mines,  {  613. 

In  this  case  the  appellant  quit  work  upon 
Its  claims  temporarily,  except  annual  asses.«- 
ment  work,  on  account  of  the  lack  of  trans- 
portation for  the  ores  taken  from  the  mines. 
August  Schmidt  entered  the  land  as  a  home- 
stead, but  without  the  consent  of  appellant 
There  was  no  agreement  or  nnderstandins 
that  he  would  hold  the  land  for  Its  benefit 
The  evidence  Is  Insufficient  to  prove  that  it 
did,  or  Intended  to,  relinquish  its  claims. 

Appellees  allege  that  appellant  forfeited  the 
Bell  and  White  Eagle  mining  claims  by  the 
failure  to  perform  the  annual  labor  required 
by  law.  Section  2324  of  the  Revised  Stat- 
utes of  the  United  States  provides,  among 
other  things,  as  follows:  "On  each  [mining] 
claim  located  after  the  10th  day  of  May,  18*2, 
and  until  patent  has  issued  therefor,  not  less 
than  $100  worth  of  labor  shall  be  performed 
or  Improvements  made  during  each  year. 
But  where  such  claims  are  held  in  common, 
such  expenditures  may  be  made  upon  any 
one  claim;  and  upon  a  failure  to  comply  with 
these  conditions,  the  claim  or  mine  upon 
which  such  failure  occurred  shall  be  open  to 
relocation  in  the  same  manner  as  if  no  loca- 
tion of  the  same  had  ever  been  made:  pro- 
vided, that  the  original  locators,  their  heirs, 
assigns  or  legal  representatives,  have  not  re- 
sumed work  upon  the  claim  after  failure  and 
before  such  location."  Under  this  statute, 
if  an  original  locator,  his  heirs  or  assigns, 
should  fall  to  perform  work  in  any  year,  and 
should  thereafter  resimie  work,  in  good  faith. 
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before  any  relocation  la  made,  he  thereby 
presorea  hia  right  to  the  claim.  Ula  rlghta 
tbeo  stand  as  they  would  if  there  had  been 
no  (ailnre  to  comply  with  thla  condition  of  the 
law,  and  no  one  haa  a  right  to  relocate  upon 
the  land  covered  by  hia  claim  after  such  re- 
snmptlcn  ot  -wwk  In  good  faith.  Belk  y. 
Meagher,  104  U.  S.  279,  26  L.  Ed.  735;  North 
Noonday  Min.  Co.  y.  Orient  Mln.  Co.  (O.  O.) 
1  Ffd.  522,  536. 

As  said  In  Belk  t.  Meagher,  104  U.  S.  284, 
■>G  L.  Ed.  735:  "Mining  clalma  are  not  open 
to  relocation  until  the  rights  ot  a  former  lo- 
cator have  come  to  an  end.  •  •  •  'j.he 
right  of  location  upon  the  mineral  lands  of 
the  United  Statea  la  a  privilege  granted  by 
congress,  but  It  can  only  be  exerclaed  within 
the  limits  prescribed  by  the  grant  A  loca- 
tion can  only  be  made  where  the  law  allows 
It  to  be  done.  Any  attempt  to  go  beyond 
that  will  be  of  no  avail.  Hence  a  relocation 
on  lands  actually  covered  at  the  time  by  an- 
other valid  and  subsisting  location  is  void; 
and  this  not  only  against  the  prior  locator, 
but  the  whole  world,  because  the  law  allows 
no  such  thing  to  be  done." 

A  lorfelture  of  a  mining  claim  by  the  fail- 
ure of  the  former  owner  to  perform  the  an- 
nual labor  required  by  law  cannot  be  estab- 
lished, except  by  clear  and  convincing  evi- 
dence. The  burden  of  proving  it  rests  upon 
bim  who  sets  It  up,— In  this  case,  upon  the 
appellees.  Hammer  v.  Mining  Co.,  130  U.  S. 
31,  301,  9  Sup.  Ct.  548,  32  L.  Ed.  964. 

The  grantors  of  appellant  located  their 
mining  claims— the  Bell  and  White  Eagle— 
in  the  year  1886.  They  and  appellant  held 
and  controlled  the  same  until  189T  and  1898, 
when  appellees  undertook  to  locate  claims 
upon  the  aame  and  other  lands,  and  to  take 
possession  thereof.  Saying  nothing  of  the 
vork  done  by  appellant  In  previous  years,  we 
tbtaik  the  evidence  aatisfactorily  shows  that 
it.  In  good  faith,  annually  performed  the 
work  required  by  the  statutes  of  the  United 
States  hi  the  years  1895,  1896,  1897,  and  1898, 
and  ontll  the  commencement  of  thla  suit 
The  attempted  location  of  appellees  was 
therefore  void,  and  the  effort  to  take  posses- 
aion  was  a  trespass. 

5.  Appellant  amended  the  location  of  ita 
Ben  and  White  Eagle  mining  claims.  Appel- 
lees Insist  in  this  court  that  the  amendment 
was  not  made  in  the  manner  prescribed  by 
law.  Bnt  that  was  not  in  issue  in  the  trial 
eonrt  Appellant  alleged  in  Its  complaint  as 
follows:  "Phiintift  further  states  that  on  the 
lOtb  day  of  May,  1888,  plaintiS,  being  the 
owner  of  and  In  possession  of  all  that  part 
of  said  White  Eagle  and  Bell  mining  claims 
that  was  not  embraced  In  the  homestead  of 
Angnst  Schmidt,  as  corrected  by  the  secretary 
of  the  interior,  made  a  corrected  location  of 
Said  mining  claims,  so  as  to  conform  to  the 
)(sd  or  lode  of  mineral,  and  embraced  said 
'ssds  in  one  claim,  containing  about  seven- 
teen and  •o/ioo  acres,  and  named  the  'White 
Bagle  Lead  and  Lode  Mhihig  Claim,'  and  slt- 
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uated  and  embracing  moat  of  the  south  half 
of  the  northwest  quarter  of  section  11,  town- 
ship 17  north,  of  range  15  west;  that  said 
amended  location  was  made  in  conformity  to 
the  laws  of  the  United  States,  the  laws  of 
the  state  of  Arkansas,  and  the  laws  and 
usages  of  the  Bush  Creek  mining  district, 
where  said  mining  claim  Is  located;  that  said 
location  notice  was  duly  recorded  in  the  of- 
fice of  the  Bush  Creek  mining  district  on 
the  9th  day  of  May,  1898,  in  Becord  Book 
K,  on  pages  44  and  46."  And  appellees  an- 
swered as  follows:  "They  deny  that  plain- 
tiff, Buffalo  Zinc  &  Copper  Company,  had  any 
right  or  authority  to  make  the  said  pretended 
change  and  correction  of  what  it  claims  to 
be  its  lode  or  lead  mineral  claim.  *  •  • 
They  aver  that,  as  alleged  In  their  original 
complaint  filed  herein,  which  said  complaint 
is  here  referred  to,  and  asked  to  be  taken  and 
considered  in  connection  with  this  pleading, 
that  long  before  said  pretended  change  of 
survey  by  said  plaintiff,  Buffalo  Zinc  &  Cop- 
per Co.,  these  plaintiffs  [defendants]  had,  in 
manner  and  form  requhred  by  law,  peaceably 
entered  upon  and  made  August  placer  mineral 
location,  covering  all  the  lands  Involved  in 
this  controversy  and  all  the  lands  mentioned 
and  described  in  these  plaintiffs'  [defendants'] 
original  complaint  and  was  holding  the  same 
at  the  time  the  said  plaintiff,  Buffalo  Zinc  & 
Copper  Company,  entered  thereon  for  the  pur- 
pose of  making  said  pretended  change  In 
what  they  claimed  to  be  their  lead  and  lode, 
and  aver  that  said  entry  by  said  plain- 
tiff, Buffalo  Zinc  &  Copper  Company,  was 
without  right  or  authority  of  law,  and  that 
such  entry  was  a  trespass  on  the  rights  of 
these  plaintiffs  [defendants]."  The  complaint 
and  answer  show  that  the  legality  and  suffl- 
ciency  of  the  amendment  of  the  location  were 
not  questioned,  except  the  right  of  appellant 
to  enter  upon  the  land  for  the  purpose  of 
making  the  same;  and  that,  we  have  seen,  it 
could  lawfully  do.  It  was  unnecessary  to 
prove  or  show  that  which  was  expressly  or 
Impliedly  admitted  by  all  the  parties. 

It  follows  that  the  mining  claims  of  the  ap- 
pellees, so  far  as  they  conflict  with  that  of 
appellant  as  amended,  should  have  been  can- 
celed by  the  trial  court 

It  Is  therefore  ordered  that  the  decree  ap- 
pealed from  be  reversed,  and  that  this  cause 
be  remanded,  with  Instructions  to  the  court 
to  enter  a  decree  in  accordance  with  this 
opinion. 


BOABD  OF  IMPROVEMENT  OF  MORBIL- 
TON    WATERWORKS    IMPROVE- 
MENT DIST.  V.  EARL  et  al. 

(Supreme  Court  of  Arkansas.     July  12,  1902.) 

UUNICIPAIi  CORPORATIONS— ABANDONINQ  IM- 
PROVEMENT. 

1.  Power  of  a  city  council  to  abandon  an 
improTementj  which  has  been  commenced,  and 
to  abolish  the  improvement,  except  a  settle- 
ment  of   outstanding  debts,   where   no   vested 
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rights  are  TioIatPd,  may  be  implied  from  Sand. 
&  H.  Dig.  i  5328,  providing  if,  for  any  cause, 
the  improvement  shall  not  be  made,  the  costs 
shall  be  a  charge  on  real  estate  in  the  district, 
and  shall  be  raised  by  assessment. 
Bann,  C.  J.,  and  Battle,  J.,  dissenting. 

Appeal  from  circuit  court,  Conway  county, 
In  chancery;  John  Fletcher,  Special  Chan- 
cellor. 

Suit  by  H.  D.  Cammack  and  others,  as  the 
boiird  of  linprovemeut  of  Morrilton  water- 
works Improvement  district,  against  L>.  M. 
Earl  and  others.  Judgment  for  defendants. 
PlaiutlfFs  appeal.    Affirmed. 

H.  D.  Cammack,  O.  T.  Bentley,  and  Car- 
roll Armstrong,  as  the  board  of  Improve- 
ment of  the  Morrilton  waterworks  Im- 
provement district,  sued  in  equity  In  the 
Conway  circuit  court  to  foreclose  a  lien  on 
the  property  of  appellees,  L.  M.  Earl  and 
others.  It  is  alleged  In  the  complaint  that 
the  Improvement  district  for  the  purpose  of 
building,  maintaining,  and  operating  a  sys- 
tem of  waterworks  had  been  duly  estab- 
lished, embracing  the  corporate  limits  of 
the  city  of  Morrilton;  that  the  plaintiffs  con- 
stituted tlie  board  of  improvement,  and  that 
the  defendants  owed  taxes  that  were  de- 
linquent, and  that  all  steps  necessary  to  au- 
thorize the  bringing  of  the  suit  bad  been  tak- 
en. Defendants  answered,  denying  that 
plaintiffs  composed  the  board  of  improve- 
ment, or  that  any  one  of  them  was  a  mem- 
ber thereof.  Upon  the  trial,  by  leave  of  the 
court,  an  amendment  to  the  answer  was 
filed,  alleging  that  on  the  5th  day  of  May. 
1902,  plaintiffs  had  been  by  the  city  council 
of  Morrilton  removed  as  commissioners,  and 
others  appointed  in  their  stead,  who  had  tak- 
en the  oath,  and  entered  upon  the  perform- 
ance of  their  duties.  That  the  new  board 
had  appointed  a  collector  of  the  district,  to 
whom  the  defendants  had  paid  the  taxes 
sued  for.  By  leave  of  the  court  before  the 
trial  It  was  shown  that  O.  T.  Bentley  had 
resigned,  and  E.  E.  Mitchell  bad  been  ap- 
pointed by  the  other  members  of  the  plain- 
tiff board,  and  be  was  substituted  in  place 
of  said  Bentley.  The  case  was  tried  by  Hon. 
John  Fletcher,  as  special  chancellor,  upon  an 
agreed  statement  of  facts,  the  depositions 
of  R.  A.  Balrd,  collector  of  the  district,  Car- 
roll Armstrong,  a  member  of  the  plaintiff 
board,  and  an  agreement  that  the  right  to 
membership  upon  the  board  might  be  de- 
termined as  If  upon  suit  in  the  nature  of  quo 
warranto.  The  following  facts  are  shown 
by  the  pleadings,  agreed  statement,  and 
depositions:  An  improvement  district  for 
the  purpose  of  erecting  a  system  of  water- 
works, embracing  the  entire  limits  of  the 
city  of  Morrilton,  was  legally  established, 
and  on  the  15th  day  of  May,  1890,  Carroll 
Armstrong  (one  of  the  plaintiff  board),  B.  F. 
Wilson,  and  M.  A.  Dowdle  were  appointed  a 
board  of  improvement,  and  in  due  time  quall- 
fieil  and  entered  upon  their  duties,  and  acted 
till  March  22.  1900,  when  M.  A.  Dowdle  re- 


signed, and  O.  T.  Bentley  was  appohited  by 
the  otiier  members  of  the  board,  and  I^ally 
qtialified.  On  AprU  12,  1901,  B.  F.  Wilson 
resigned,  and  the  other  members  of  tbe 
board  appointed  H.  D.  Cammack,  and  be  at 
once  qualltled;  and  after  this  suit  was  bepin 
O.  T.  Bentley  resigned,  and  E.  E  MitcbcU 
was  appointed  by  tbe  other  members  of  the 
board,  and  legally  qualified.  At  the  com- 
mencement of  the  suit  only  one  member 
(Carroll  Armstrong)  who  had  been  appointed 
by  the  city  council  remained,  the  others  hav- 
ing been  appointed  by  the  board  to  fill  va- 
cancies occurring  from  time  to  time.  The 
board,  as  originally  constituted  and  as  con- 
tinued by  the  filling  of  vacancies,  had  caused 
plans  of  the  system  to  be  made,  and  an  esti- 
mate of  the  cost,  and  reported  the  same  t<> 
the  city  council,  and  the  proper  assessment 
bad  been  nuide.  A  contract  had  been  let 
for  building  the  system  of  waterworks.  X 
survey  and  complete  plans  had  been  made, 
and  a  contract  made  to  pay  for  it.  Tbe 
board  had  continuously  in  good  faith  tried 
to  carry  out  the  law  and  build  the  water- 
works, had  charge  of  the  books  and  papers, 
and  were  acting  and  endeavoring  to  carry 
ont  the  law  when  the  suit  was  begun.  On 
the  21st  day  of  April,  1902.  upon  a  petition 
of  a  majority  in  value  of  the  real  property 
owners  of  the  city,  the  city  council  passed 
an  ordinance  purporting  to  abolish  the  im- 
provement district  for  all  purposes  except  a 
settlement  of  outstanding  debts,  etc.  On  the 
5th  day  of  May,  1902,  the  council,  without 
notice  to  them,  passed  an  ordinance  purport- 
ing to  remove  the  members  of  the  board, 
Armstrong,  Cammack,  and  Bentley,  and  to 
appoint  others  in  their  stead.  Tbe  iMard 
had  failed  to  make  reports  under  Act  1S95. 
p.  205,  but  did  so  through  oversight  Tbe 
board  was  not  removed  because  of  any  fail- 
ure on  their  part  to  prosecute  tbe  work,  but 
because  they  refused  to  abandon  It,  and  tbe 
City  council  were  opposed  to  prosecuting  tbe 
work,  "and  had  been  elected  on  that  Issne." 
The  new  board  was  appointed,  not  to  carry 
out  the  work,  but  to  destroy  tbe  enterprise. 
Before  the  repealing  ordinance  was  passed, 
about  $2,700  in  taxes  had  been  paid.  A  large 
number  of  tbe  taxpayers  had  paid  two  as- 
sessments, and  a  number  of  them  were' op- 
posed to  abandoning  the  enterprise.  Tbe 
suit  was  begun  May  7, 1902.  The  chancellor 
held  that  the  city  council  had  the  power  t> 
abolish  the  improvement  district  and  to  re- 
move the  members  of  the  board  of  improve- 
ment, and  dismissed  the  complaint,  and 
plaintiffs  appealed. 

*  J.  F.  Sellers  and  Jordan  Sellers,  for  appel- 
lants. A.  F.  Vandeventer  and  Rose^  Hem- 
ingway &  Rose,  for  appellees. 

HUGHES,  J.  (after  stating  tbe  facta).  The 
controlling  question  in  this  case  Is  not  witbont 
difficulty.  It  is,  did  the  city  council  have  tbe 
power  to  pass  the  ordinance,  to  abandon  tbis 


Digitized  by 


Google 


Ark.) 


BOARD  OF  UIPBOVEMENT  t.  BAKL. 


679 


ImproTement,  and  to  abolish  the  improTement 
district  tor  all  porposes,  except  a  settlement 
of  outstanding  debts,  etc.,  of  the  district?  We 
recognize  the  general  mle  as  stated  by  Judge 
Dillon  In  1  Dill.  Mun.  Ciorp.  |  S89,  as  MIows: 
"It  to  a  general  and  undisputed  proi)osltlon  ot 
law  that  a  mnnlclpal  corporation  possessea 
and  can  exercise  the  following  powers,  and  no 
othen:  First,  those  granted  in  express  words; 
Kecoud.  those  necessarily  or  fairly  Implied  in 
or  incident  to  the  powers  expressly  granted; 
third,  those  essential  to  the  declared  objects 
and  purposes  of  the  corporation,— not  simply 
convenient,  but  indispensable."  That  the  for- 
mation of  improvement  districts  can  be  had 
only  under  statute  authorlidng  them  is  true, 
nod  that  there  Is  in  the  statute  no  express  au- 
thority to  abolish  them  and  abandon  an  Im- 
provement begun  by  them  seems  to  be  als3 
true.  The  assessment  for  the  tax  to  make  the 
contemplated  Improvement  in  this  case  was 
upon  a  petition  by  a  majority  In  value  of  the 
real  estate  owners  In  the  district.  A  majori- 
ty in  value  of  the  real  estate  owners  in  the 
district  have  petltl,oned  for  its  abandonment, 
as  above  stated.  The  debts  of  the  district 
bave  been  provided  for.  The  party  holding 
tbe  contract  for  the  constractlon  of  the  water-, 
works,  it  Is  understood  and  conceded,  is  will- 
ing to  surrender  it,  and  makes  no  objection 
to  the  abandonment  of  the  improvement  Was 
there  any  power  to  abandon  It?  If  true  there 
■were  vested  rights  that  would  be  violated  or 
disregarded  by  the  abandonment  of  the  Im- 
provement, the  abandonment  of  It,  so  far  as 
It  violated  vested  rights,  would  be  unlawful, 
and  could  not  be  tolerated.  But  we  under- 
stand there  are  no  vested  rights  to  be  vio- 
lated In  this  case.  In  such  a  case  it  would  be 
remarkable  and  extraordinary,  If  there  was 
no  power  to  abandon  this  Improvement  If 
the  board  of  commissioners  were  obliged  to 
so  ahead  and  collect  the  assessment  and 
make  the  Improvement,  although  the  majority 
ta  value  of  the  real  estate  owners  in  the  Im- 
provement district  for  good  reason  have  peti- 
tioned for  its  abandonment  The  work  may 
have  been  demonstrated  to  be  impracticable. 
It  would  seem  that  the  iiower  to  abandon  the 
improvement  must  necessarily  exist  when 
there  is  a  good  reason  for  such  abandonment 
TiKxe  ate  many  cases  which  recognize  this 
power  in  cases  that  are  similar  In  principle 
to  this  one,  and  we  cite  quotations  from  some 
most  in  point  In  City  of  Chicago  v.  Barbian, 
80  m.  482,  the  city  Instituted  condemnatloo 
proceedings  for  the  purpose  of  widening  a 
atreet,  and  the  compensation  to  be  paid  to  the 
owners  of  property  to  be  taken  or  damaged 
wag  ascertained  by  a  jury,  and  a  conditional 
jndgment  was  entered.  Also— although  this 
is  not  shown  In  the  report  of  tbe  case— a  spe- 
cial assessment  was  made  by  commissioners 
appointed  by  tbe  court  to  pay  the  compensa- 
tion awarded,  and  was  returned  into  court 
Sobaeqnently  the  city  repealed  the  ordinance 
ordering  the  improvement  and  dismissed  the 
PnceedingB.    Barbian,  an  owner  of  property 


in  respect  of  which  compensation  had  l>een 
awarded,  petitioned  for  a  writ  of  mandamus 
to  compel  the  city  to  levy  and  collect  a  tax  to 
pay  his  compensatioQ  or  damages.  The  trial 
court  ovemded  a  demurrer  to  the  petition, 
and  awarded  tbe  writ,  bnt  tbe  supreme  court 
reversed  the  Judgment,  on  the  express  ground 
that  the  dty  bad  the  right  to  abandon  the  pro- 
posed Improvement  and  dismiss  the  proceed- 
ings. In  City  of  Chicago  v.  Weber,  9i  111.  App. 
5tt2,  the  court  held:  "When,  in  the  progress  of 
proceedings  to  make  improvements  by  special 
assessment  under  the  act  to  provide  f'T  the 
incorporation  of  cities  and  villages,  a  vil- 
lage becomes  annexed  to  a  city,  tbe  city  has 
the  same  power  in  respect  to  tbe  proposed  Im-' 
provement  and  assessment  which  the  village 
had  prior  to  such  annexation.  The  village  of 
Rogers  Park  levied  a  special  assessment,  and 
Issued  its  orders  to  the  commlasloners  for 
making  the  same,  to  be  paid  only  out  of  the 
money  received  from  the  collection  of  such 
assessment  Afterwards  such  village  was  an- 
nexed to  and  became  a  part  of  the  city  of 
Chicago.  Held,  that  the  city  had  a  lawful 
right  to  discontinue  the  assessment  proceed- 
ings and  abandon  the  improvement,  to  pay 
for  which  the  assessment  was  made,"— citing 
numerous  cases.  In  that  case  the  court  said: 
"If  the  city  may  abandon  such  an  improve- 
ment as  the  opening  or  widening  of  a  street 
after  the  compensation  in  resiiect  to  private 
property  proposed  to  be  taken  or  damaged 
has  been  ascertained  by  the  verdict  of  a  Jury 
and  awarded  by  a  Judgment,  and  an  assess- 
ment to  pay  the  amount  awarded  has  been 
made,  confirmed,  and  partially  collected,  a 
fortiori,  there  may  be  an  abandonment  of  ap 
assessment  of  benefits  for  the  improvement 
of  a  street.  In  which  proceeding  no  question 
of  damage  to  private  property  Is  Involved. 
The  owners  of  property  assessed  on  account 
of  special  benefit  to  accrue  to  it  by  reason 
of  the  proposed  Improvement  of  a  street  have 
no  vested  right  to  continuance  of  tbe  proceed- 
ings. But  counsel  for  appellee  contend  that 
the  city  owed  to  the  commlssinners,  who 
made  tbe  assessments  set  forth  in  the  declara- 
tl(His,  and  under  whom  appellee  claims,  the 
duty  of  continuing  and  prosecuting  the  pro- 
ceedings and  collecting  the  assessment"  And 
the  court  then  proceeds  to  show  at  length  that 
the  commissioners  have  no  vested  right  to 
have  the  Improvement  carried  out  A  like 
principle  is  Involved  In  Brokaw  v.  City  of 
Terre  Haute,  7  Am.  &  Bng.  Corp.  Gas.  452; 
Noonan  ▼.  People  (111.  Sup.)  55  N.  E.  679; 
McPlke  V.  City  of  Alton  (111,  Sup.)  58  N.  R 
301.  Section  6329,  Sand.  &  H.  Dig.,  In  the 
last  sentence  of  that  section  provides  that: 
"If  for  any  cause,  the  Improvement  shall  not 
be  made,  said  costs  shall  be  a  charge  on  the 
real  property  in  the  district  and  shaU  be  rais- 
ed and  paid  by  assessment  in  the  manner 
hereinafter  prescribed."  Does  not  this  Im- 
ply that  the  work  may  be  stopped  after  it  is 
commenced?  We  are  of  the  opinion  that  the 
power  to  dlscontlnne  and  abandon  such  im- 
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provement,  when  the  abandonment  does  not 
violate  vested  rlgrhts,  Is  implied,  and  exists  In 
tbe  city  council,  and  was  properly  exercised 
In  tills  case.  Having  reached  this  conclusion, 
It  Is  unnecessary  to  decide  whether  the  city 
council  had  the  power  to  remove  the  members 
of  the  board  of  improvement. 

The  Judgment  of  the  circuit  court  is  affirm- 
ed. 

BUNN,  O.  J.,  and  BATTLES,  J.,  dissent 


FLETOHEE  et  al.  t.  BANK  OF  LONOKE 

et  al. 
(Supreme  Court  of  Arkansas.    July  12,  1902.) 

CORPORATIONS— STOCKHOLDERS'  LIABILITY- 
UNPAID  SUBSCRIPTIONS  —  INSOLVENCY  OF 
CORPORATION— BURDEN  OP  PROOF— STOCK- 
HOLDERS MAKINO  DEFAULT. 

1.  Unpaid  balances  due  on  corporate  stock 
subscriptions  can  be  subjected  to  the  payment 
of  the  debts  of  the  corporation  only  after  the 
creditors  have  exhausted  their  legal  remedies 
against  the  corporation  itself,  or  where  it  is 
insolvent. 

2.  In  a  suit  to  subject  unpaid  stock  subscrip- 
tions to  the  payment  of  the  corporate  debts, 
the  burden  of  proving  that  all  legal  remedies 
against  the  corporation  have  been  exhausted, 
or  that  the  corporation  is  insolvent,  is  on 
the  creditors. 

3.  In  a  suit  to  subject  unpaid  stock  subscrip- 
tions to  the  payment  of  corporate  debts,  a  de- 
nial of  the  insolvency  of  the  corporation,  set  up 
and  sustained  by  some  of  the  stockholders,  in- 
ures to  the  benefit  of  those  who  do  not  answer. 

Appeal  from  chancery  court,  Lonoke  coun- 
ty: Tbos.  B.  Martin,  Judge. 

Suit  by  W.  P.  Fletcher,  receiver,  and  oth- 
ers, against  the  Banlc  of  Lodoke,  O.  W.  Eng- 
land, aud  others.  From  a  decree  in  favor  of 
defendants,  plaintiffs  appeal.    Affirmed. 

Geo.  Sibly,  for  appellants.  Jos.  T.  Eobin- 
son,  for  appellees. 

battle;  J.  W.  P.  Fletcher,  receiver,  for 
the  use  of  the  German  National  Bank  and 
certain  otlier  creditors  of  the  Bank  of  Lo- 
noke, instituted  this  suit  against  the  latter 
bank,  C.  W.  England,  and  other  stockholders 
thereof,  to  recover  so  much  of  the  stock  of 
such  shareholders  as  remains  unpaid.  The 
authority'  of  the  receiver  to  bring  the  action 
Is  not  shown.  We  shall  treat  it  as  brought 
by  creditors. 

Plaintiffs  allege  In  their  complaint  sub- 
Btnutlally  as  follows:  The  Bank  of  Lonoke 
Is  a  corporation  organized  under  the  laws  of 
this  state.  It  Is  Indebted  to  them  and  others 
In  large  sums  of  money.  The  defendants 
own  shares  in  Its  capital  stock.  Plaintiffs 
and  others  severally  instituted  actions 
against  the  bank,  and  sued  out  orders  of  at- 
tachment therein,  and  caused  tbe  same  to 
be  levied  on  property  of  the  bank,  and 
caused  many  of  its  debtors  to  be  garnished, 
and  severally  recovered  Judgments  in  such 
actions  for  the  amounts  sued  for,  which  re- 

f  1.  See  Corporations,  voL  i2.  Cent.  Dig.  {(  lOlt, 
lOrr,  1020. 


main  unpaid.  The  defendants  have  p.-iid 
only  a  small  part  of  their  stock  subscrip- 
tions.   Tbe  bank  Is  insolvent 

Plaintiffs,  for  themselves  and  all  other 
creditors  of  the  bank  who  may  come  hi  as 
parties  and  pay  their  proportion  of  the  ex- 
penses of  this  suit,  asked  in  their  complalot 
for  a  decree  against  tbe  defendants  for  tbe 
amounts  severally  due  on  their  respective 
stock  subscriptions. 

Tbe  plaintiffs,  after  the  commencement  of 
this  action,  filed  an  amendment  to  their  cum- 
plnlnt  by  which  they  sought  to  recover  a 
decree  against  the  directors  of  the  bank  for 
damages  occasioned  by  their  neglect  to  per- 
form certain  of  their  duties.  On  motl:>n  of 
tbe  defendants  tbe  amendment  was  stricken 
from  4be  flies  In  this  canse.  It  was  never 
restored. 

Many  of  the  defendants  answered,  and. 
among  other  things,  denied  tbe  insolvency  of 
the  bank,  and  set  up  defenses.  A  few  failed 
to  answer. 

On  a  hearing  of  the  cause  upon  its  merits 
the  court  dismissed  the  complaint  and  the 
plaintiffs  appealed. 

It  Is  well  settled  that  the  unpaid  balances 
due  on  stock  subscriptions  are  not  the  pri- 
mary or  regular  fund  for  the  payment  of 
corporate  debts.  Each  stockholder  is  liable 
on  his  unpaid  subscription  only  for  the  pro- 
portion thereof  which  is  necessary  for  the 
payment  of  the  debts  of  the  corporation 
when  the  property  of  the  corporation  is  In- 
sufUcIent  for  that  purpose.  To  bold  him  li- 
able, the  creditors  must  show  that  they 
have  exhausted  their  legal  remedies  against 
the  corporation  without  obtaining  satisfac- 
tion, or  that  It  is  insolvent  Tube  Works  Co. 
V.  Ballon,  146  U.  S.  617,  18  Sup.  Ct  165.  36 
L.  Ed.  1070;  Wetherbee  v.  Baker,  36  N.  J. 
Bq.  501,  506;  Baines  v.  Babcock,-  95  Cal.  581. 
590,  27  Pac.  674,  30  Pac.  776,  29  Am.  St  Kep. 
158;  Walser  v.  Sellgman,  21  Blatchf.  130,  13 
Fed.  415;  Baxter  v.  Moses,  77  Me.  4®,  474. 
1  Atl.  350,  52  Am.  Rep.  783;  Bank  v.  Judkbis. 
66  Ark.  486,  51  S.  W.  632;  Wilklns  v.  Worth- 
en,  02  Ark.  401,  36  S.  W.  21;  Jones  v.  Jannan. 
34  Ark.  323,  328;  1  Cook,  Corp.  (4th  Ed.)  $ 
202;  2  Mor.  Prlv.  Corp.  (2d  Ed.)  |  866;  Clark. 
Cori^.  i  237;  3  Tbomp.  Corp.  c.  69,  art  2,  p. 
241. 

Tbe  evidence  in  this  case  falls  to  show 
that  appellants  exhausted  all  their  legal 
remedies  against  the  bank  without  bein? 
able  to  obtain  satisfaction,  or  that  the  bank 
was  Insolvent;  and  consequentiy  fails  to 
show  that  they  are  entiUed  to  the  relief  they 
seek  to  obtain. 

In  tbe  denial  of  the  insolvency  of  the  Bank 
of  Lonoke  the  basis  of  the  appellants'  cause 
of  action  against  the  defendant  stockholders 
was  put  in  issue,  and  the  failure  of  appel- 
lants to  sustain  the  affirmative  defeated 
their  right  to  a  decree  against  any  of  tbe 
stockholders.  The  defense  Inured  to  the 
benefit  of  those  who  failed  to  answer.  Lin- 
gan   T.   Henderson,   1   Bland,   236,  264-2T5: 
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Cherry  v.  Clements,  10  Humph.  662;  1  Dan- 
iel! Ch.  Prac.  (Cth  Ed.)  631,  note  4,  and  cases 
cited;  1  Hofl.  Ch.  Prac.  654.  See,  also,  Hall  v. 
Bonvllle,  36  Ark.  491;  Gordon  v.  State,  11 
Ark.  12;  Ferguson  v.  Bank,  11  Ark.  512; 
Viiiideyer  v.  Clark,  16  Ark.  531;  State  v. 
Williams,  17  Ark.  371;  Adderton  t.  Collier, 
32  Mo.  507,  511. 
Decree  affirmed. 

BUNN,  O.  J.,  not  participating. 


REA6AM  ▼.  HODGES  et  al.  (two  cases). 
(Sopreme  Court  of  Arkansas.     July  12,  1002.) 

ADTERSB  POSSESSION  —  HBIRS  —  MORTOAOB 
SALK-FOSSBSSION  PRIOR  TO  FORBCLOSURk 
-WIDOWS  RIGHTS— EXTENT— BJECTMBNT— 
KVIDBNCB. 

1.  An  heir  claimiDg  title  to  land  by  adverse 
possession  against  a  purchaser  at  a  sale  nn* 
der  a  mortgage  executed  by  the  ancestor  can- 
not set  up  acts  of  adverse  possession  occurring 
prior  to  the  decree  of  foreclosure. 

'2.  Id  an  action  of  ejectment  by  a  purchaser 
at  a  mortgage  sale  against  an  heir  of  the  mort- 
gagor It  is  prejudicial  error  to  admit  evidence 
of  acts  of  adverse  possession  occurring  prior 
to  the  foreclosure  decree. 

3.  In  an  action  of  ejectment  by  a  purchaser 
at  a  mortgage  sale  against  the  heirs  of  the 
mortgagor,  wherein  defendants  claimed  title  by 
adverse  possession,  testimony  of  one  of  de- 
fendaats  that  his  wife,  an  heir  of  the  mort- 
gagor, and  one  of  defendants,  told  him  to  build 
a  house  on  the  land,  "as  they  had  as  good  a 
right  to  it  as  anybody,"  and  that  he  also  acted 
nnder  the  advice  of  a  lawyer  in  making  im- 
provements, was  inadmissible. 

4.  The  right  of  a  widow  to  possession  of  her 
late  husband's  lands  until  her  dower  is  as- 
signed, which  will  render  any  holding  prior  to 
surfa  assignment  adverse  to  her  alone,  extends 
only  to  such  land  as  is  covered  by  the  statute 
giving  her  the  right  of  possession,  until  dower 
is  assigned,  of  the  "mansion  or  chief  dwelling 
liouse  of  her  late  husband,  and  the  farm  there- 
to attached." 

Appeals  from  circuit  court,  Washington 
ronnty;  James  M.  Plttman,  Judge. 

Motions  by  Lytton  Reagan,  by  bis  next 
fri.«nd,  against  Alley  Hodges  and  others,  for 
writ  of  possession,  and  actions  of  ejectment 
by  Lytton  Reagan,  by  his  next  friend, 
ugainst  William  T.  Hodges  and  Wife,  James 
Poore  and  wife,  and  Robert  Hodges  and 
others.  The  motions  were  consolidated  by 
consent,  and  the  actions  likewise  consoli- 
dated, and,  both  being  beard  on  the  same 
evidence,  from  Judgments  In  favor  of  de- 
fendants, plaintiff  appeals.    Reversed. 

B.  R.  Davidson,  for  appellant.  J.  V.  Wal- 
ker. Tbos.  B.  Latham,  and  Geo.  A.  Grace,  for 
appellees. 

BA-nrjS.  J.  On  the  27th  day  of  Febru- 
ary. 1895.  James  C.  Hodges  and  W.  B.  Tay- 
lor and  George  B.  White  executed  their  wrlt- 
Inc  obligatory  to  W.  I).  Reagan  for  the  sum 
of  $1,000,  money  loaned  to  Janres  C.  Hodges; 
the  said  W.  B.  Taylor  and  George  B.  White 
being  snretlefl  thereon.    At  the  same  time 


*'^See    Executor*   aod   Admintstraton,    vol.    12, 
Cent  Dig,  I  666. 


James  C.  Hodges,  being  the  owner  of  block 
20  in  the  city  of  Fayetteville,  in  this  state,  in 
consideration  of  the  fact  that  Taylor  had  be- 
come such  surety  on  condition  that  he 
(Hodges)  would  secure  him  against  all  losses 
by  mortgage,  executed  a  deed,  and  thereby 
conveyed  to  Taylor  said  block  20  for  tbe  pur- 
pose of  indemnifying  and  holding  him  harm- 
less "against  all  claims,  accounts,  charges, 
suits,  Judgments  and  executions,  and  de- 
mands whatsoever  that  might  be  brought  or 
prosecuted  against  talmr  on  said  writing  ob- 
ligatory, or  by  reason  of  his  becoming  such 
security,"  and  in  due  form  of  law  acknowl- 
edged the  execution  of  tbe  same.  Alley 
Hodges,  tbe  wife  of  Hodges,  also  Joined  In 
the  execution  and  acknowledgment  of  the 
deed,  but  not  In  conformity  with  the  statute 
In  such  cases  made  and  provided.  Taylor 
caused  the  mortgage  to  be  recorded  on  the 
4th  day  of  March,  1859,  In  the  proper  office 
and  In  the  manner  prescribed  by  law. 
Thereafter,  In  tbe  year  1859,  Hodges  died, 
leaving  Alley  Hodges,  his  widow,  and  Rob- 
ert Hodges,  bis  only  heir,  him  surviving; 
and  thereafter  Robert  Hodges  died,  leaving 
Sarah  Hodges,  his  widow,  and  James  C. 
Hodges,  Jr.,  Robert  Hodges,  William  T. 
Hodges,  and  Maggie  Poore,  his  only  children 
and  heirs,  surviving.  After  this  W.  D.  Rea- 
gan sued  Taylor  and  White  on  the  writing 
obligatory  executed  for  the  $1,000,  recovered 
Judgment  against  them  for  $2,784  and  10  per 
cent,  per  annum  Interest  thereon  from  that 
date  until  paid.  On  the  2d  day  of  June, 
1888,  In  an  action  instituted  by  Taylor 
against  the  said  Alley  Hodges,  Sarah  Hedges, 
Maggie  Poore,  and  her  husband.  James 
Poore,  James  C.  Hodges,  Jr.,  Robert  Hodges, 
and  William  T.  Hodges,  In  the  Washington 
circuit  court,  to  which  W.  D.  Reagan  was 
made  a  plaintiff,  the  court  found  that  said 
mortgage  was  invalid  as  to  the  said  Alley 
Hodges  on  account  of  the  defects  In  the 
execution  and  acknowledgment  thereof  by 
her;  that  there  was  still  due  and  unpaid  on 
said  judgment  the  sum  of  $3,709;  that  Rea- 
gau  was  entitled  to  be  subrogated  to  tbe 
rights  of  Taylor;  and  that  the  amount  due 
and  unpaid  was  a  lien  on  said  block  20;  and 
ordered  that  the  same  be  sold  to  satisfy  said 
Hen,  subject  to  the  dower  of  Alley  Hodges, 
and  appointed  a  commissioner  to  make  tbe 
sale,  and  directed  blnr  to  pay  the  $3,709  and 
interest  thereon  out  of  the  proceeds  thereof 
to  Rengan.  The  commissioner,  pursuant  to 
the  decree,  sold  the  block  on  the  25th  of 
February,  1889,  to  W.  D.  Reagan,  for  the 
sum  of  $2,000,  reported  his  proceedings  to 
the  circuit  court,  and  on  the  22d  day  of 
May,  ISOO,  the  purchase  money  having  been 
paid,  and  the  sale  confirmed  by  the  court, 
conveyed  the  block  to  Reagan.  On  the  Ist 
day  of  August,  1890,  W.  D.  Reagan  conveyed 
the  block  to  Hugh  F.  Reagan,  and  on  tbe 
30th  day  of  the  same  month  he  conveyed  tbe 
same  to  Lytton  Reagan,  a  minor. 
On  the  7th  day  of  August,  1894,  Lyttoo, 
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Reagan,  by  bis  next  friend,  Hugh  F.  Rea- 
gau,  instituted  a  suit  in  the  Washington  cir- 
cnit  court  against  the  said  Alley  Hodges. 
Sarah  Hodges,  James  C.  Hodges,  Jr.,  Robert 
Hodgea,  and  William  T.  Hodges,  and  asked 
that  dower  he  set  apart  to  Aiiey  Hodges  in 
said  block  20.  On  demurrer  the  suit  was 
dismissed  as  to  Sarah,  W.  T.,  and  Robert 
Hodges,  162V^  feet  square  in  the  southeast 
corner  of  the  block  was  ^set  apart  to  Alley 
Hodges  as  dower,  and  a 'decree  for  the  re- 
mainder of  the  block  was  rendered  In  favor 
of  Lytton  Reagan. 

On  the  26th  day  of  April,  1889,  Lytton  Rea- 
gan, by  his  next  friend,  Hugh  F.  Reagan, 
filed  three  separate  motions  In  the  Washing- 
ton circuit  court,— one  against  the  said  Alley 
Hodges,  James  O.  Hodges,  James  Poore, 
&faggie  Poore,  Robert  Hodges,  Sarah  Hodges, 
Thomas  Q.  Talley,  and  Maggie  Talley  et  al.; 
one  against  the  said  Alley  Hodges,  James  0. 
Hodges,  James  Poore,  Maggie  Poore,  Wil- 
liam T.  Hodges,  Sarah  Hodges,  and  others; 
and  the  other  against  the  said  Alley  Hodges, 
James  0.  Hodges,  James  Poore,  Maggie 
Poore  et  aL  The  relief  asked  for  In  each 
motion  was  a  writ  of  possession  for  so  much 
of  block  20  as  was  not  set  apart  to  the 
widow  as  dower.  The  defendants  filed  re- 
8p:<nses.  By  consent  of  parties  and  order  of 
the  court  all  the  motions  were  consolidated 
and  made  one. 

In  April,  1809,  Lytton  Reagan,  by  his  next 
friend,  Hugh  F.  Reagan,  brought  three  ac- 
tions of  ejectment  in  the  Washington  circuit 
court,— one  against  the  said  William  T. 
Hodges  and  Emma  Hodges,  his  wife.  In 
which  he  asked  for  the  possession  of  one- 
fourth  of  said  block  In  a  square  in  the  south- 
west comer  thereof;  one  against  the  said 
James  Poore  and  Maggie  Poore,  his  wife,  In 
which  be  asked  for  the  possession  of  a  small 
frame  building  In  the  northwest  corner  of 
said  block;  and  the  other  against  the  said 
Robert  Hodges  and  Ella  Hodges,  his  wife. 
Thomas  G.  Talley,  and  Maggie  Talley,  his 
wife.  In  which  he  asked  for  the  possession 
of  a  small  frame  building  in  the  northeast 
corner  of  the  same  block.  These  three  ac- 
tions were  consolidated.  The  defendants  an- 
swered, and  among  other  things  pleaded 
seven  years'  adverse  possession  In  bar  of 
the  action. 

The  motion  and  the  action  of  ejectment 
were  heard  upon  the  same  evidence;  the 
motion  by  the  court,  and  the  action  by  a 
Jury.  In  both  cases  the  defendants  recov- 
ered Judgment.  The  Issues  in  the  action 
were  first  tried.  The  court  followed  the  ver- 
dict of  the  Jury.  Plaintiff  appealed  In  both 
cases. 

The  appellees  had  and  have  no  title  to  the 
land  In  controversy,  unless  they  acquired  it 
by  adverse  possession.  All  that  any  of  them 
ever  had  was  acquired  by  Inheritance  from 
James  C.  Hodges,  deceased,  and  that  was 
swept  away  by  the  decree  of  foreclosure. 

After  appellant  had  proved  the  facts  we 


have  stated,  and  that  he  had  acquired  the  legal 
title  to  the  land  In  controversy,  the  said  James 
Poore,  one  of  the  appellees,  for  the  purpoie 
of  proving  that  they  acquired  title  to  the 
same  by  adverse  possession,  was  allowed  by 
the  court  to  testify,  over  the  objection  of  the 
appellant,  that  he  had,  before  the  decree  of 
the  foreclosure  of  the  mortgage,  built  a  bouse 
on  the  laud  in  controversy,  and  occupied  it 
and  a  part  of  the  land  adversely.  This  testi- 
mony was  incompetent,  and  shonld  have 
been  excluded.  The  decree  of  foreclosure  de- 
vested the  appellees  of  every  right  they  had 
to  the  land  at  that  time.  They  cannot  go 
behind  It  to  set  up  a  title.  Roth  v.  Ban): 
(Ark.)  66  a  W.  918.  The  testimony  was 
prejudicial,  because  it  was  calculated  to  lead 
the  Jury  to  believe  that  they  could  do  so. 
and  it  Is  probable  it  had  that  elTect. 

The  same  witness  was  allowed  to  testify, 
over  the  objections  of  the  appellant,  that  his 
wife,  one  of  the  heirs  of  James  C.  Hodges. 
deceased,  and  <Hie  of  the  appellees,  told  liiiii 
to  build  a  house  on  the  land,  and  that  tber 
had  as  good  right  to  it  as  anybody,  and  that 
he  acted  under  the  advice  of  Parson  Wnin- 
wright,  a  lawyer,  in  making  improvements. 
This  testimony  was,  of  course,  Incompetent. 

Appellant  says  that  no  holding  of  block  2<" 
by  the  heirs  of  James  C.  Hodges,  deceased,  j 
before  the  assignment  of  dower  therein  to  j 
bis  widow,  was  adverse  to  him  (appellant*. 
The  truth  of  this  statement  depends  upon 
circumstances.  Her  right  to  dower  alone 
did  not  give  her  the  right  to  possession,  and 
make  any  holding  before  It  was  set  apart 
adverse  only  to  her.  The  only  land  of  her 
husband's  estate  which  she  was  entitled  to 
hold  before  her  dower  was  set  apart  was 
the  mansion  or  chief  dwelling  house  of  her 
late  husband,  together  with  the  farm  thereto 
attached.  "By  the  common  law  the  widow 
had  the  right  to  tarry  in  the  mansion  for  forty 
days  after  the  death  of  her  husband,  which  I 
Is  called  her  quarantine,"  and  "after  the  ex- 
piration of  that  time  the  beir  could  put  her 
out  of  possession,  and  drive  her  to  her  suit 
for  dower."  Oarnall  v.  Wilson,  21  Ark.  62. 
66,  76  Am.  Dec.  351.  But  under  the  statutes 
of  this  state  she  Is  entitled  to  the  possession 
of  the  mansion  or  chief  dwelling  house  ot 
her  late  husband  and  the  farm  attached,  no- 
til  her  dower  is  assigned.  It  may  be  that 
the  widow  in  this  case  was  entitled  to  hold 
the  whole  of  the  block  on  which  the  man- 
sion is  situated  until  dower  was  assigned  to 
her,  because  the  improvements  thereon,  such 
as  outhouses,  gardens,  fields,  horse  lots,  and 
pastures,  and  perhaps  other  things,  made  it 
useful  or  necessary  to  the  enjoyment  of  the 
mansion,  and  that  no  possession  could  bare 
set  the  statute  of  limitation  in  motion  against 
the  appellant  until  after  her  dower  was  as- 
signed. To  allow  her  this  right  would  be 
promotive  of  the  object  of  the  statute,  which 
was  to  afford  her  shelter  and  support  nntll 
her- dower  was  assigned.  But  this  question 
is  not  before  us  for  declaipii.         . 
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For  the  prejudidal  error  Indicated,  the 
Judgments  in  botb  cas^ts  are  reversed,  and 
the  causes  are  remanded  for  new  trials. 


ORIMSINGER  v.  STATE. 

<Conrt  of  Criminal  Appeals  of  Texas.    Dec.  IS, 
1901.) 

HOMICIDB  —  PRINCIPAIiS  —  CONF'BSSIONS— TRI- 
AL —  CONTINUANCE  —  EVIDBNCB  —  ADMISSI- 
BILITY —  INSTRUCTIONS  —  CIRCUMSTANTIAL 
STIDENOB— APPEAL-BILL  OF  BXCBFTIONS— 
MODIFICATION— DISMISSAL. 

On  Motion  to  Dismiss. 

1.  Where  it  appears  from  the  caption  and 
record  entry  on  a  criminal  appeal  that  the  no- 
tice ot  appeal  was  given  subsequent  to  the  ad- 
jonrnment  of  the  term  of  conviction,  the  appeal 
trill  be  dismissed. 

On  the  Merits. 

2.  Where  a  confession  of  defendant  admitted 
in  evidence  in  homicide  shows  that  deceased 
and  a  codefendant  had  a  quarrel  shortly  be- 
fore the  h(»niclde,  a  conviction  will  not  be  re- 
versed by  reason  of  the  refusal  to  grant  a  con- 
tinnance  for  the  absence  of  witnesses  to  estab- 
lish such  fact,  as  sach  evidence  is  merely  comn- 
latire. 

3.  The  fact  that  members  of  a  grand  jury 
stated  to  accused  that  the  latter  had  better 
tell  the  truth,  if  she  wished  the  jury  to  be 
light  on  her,  did  not  operate  to  render  her  prior 
confessions  to  the  grand  jnry  inadmissible,  as 
not  being  voluntary. 

4.  A  statement  by  a  justice  of  the  peace  to 
accused  after  her  arrest  that  she  had  better 
tell  the  truth  does  not  preclude  her  confession 
made  thereafter  from  being  aduuasibie  against 
her,  as  not  being  voluntary. 

5.  The  fact  that  a  grand  jnry  rednces  the 
confession  of  accused  to  writing  does  not  pre- 
clude oral  evidence  thereof,  as  not  being  the 
lest  evidence. 

6.  The  fact  that  defendant  in  homicide  was 
not  in  her  house  for  three  days  prior  to  the  find- 
ing of  a  bloody  az  therein,  or  at  such  time, 
and  that  other  persons  had  access  to  the  house, 
iloes  not  render  the  ax  and  evidence  of  its 
finding  inadmissible,  bnt  <Mily  goes  to  its  proba- 
tive force. 

7.  Where  defendant  in  homicide  is  shown  to 
have  agreed  with  another  that  the  latter  should 
commit  the  crime,  and  to  have  remained  at  the 
time  in  a  woodshed,  within  a  few  feet  from  the 
hoose  where  it  was  committed,  the  evidence  of 
her  presence  at  the  crime  is  sufficient  to  war- 
rant an  instruction  that  a  person  present  and 
eofcaging  in  the  crime  is  a  principal. 

8.  An  instruction  that  when  an  offense  is  ac- 
tualljr  committed  by  one  person,  hot  another, 
l^nowing  his  unlawful  intent,  is  present,  and 
aids  him  by  acts  or  encourages  him  by  words 
or  gestures,  or,  though  not  actually  present, 
Iseeps  watch  to  prevent  interruption,  such  per- 
son is  a  principal,  is  a  correct  stotutory  denni- 
nitlon  of  "principals." 

9.  An  instruction  that  any  person  who  ad- 
vises or  agrees  to  the  commission  of  an  of- 
frnse.  and  is  present  when  the  same  is  com- 
mitted, is  a  principal,  whether  he  aids,  or  not, 
in  the  illegal  act,  and  may  be  convicted  as  a 
principal.  Is  not  erroneous,  as  it  is  a  substan- 
tial copy  of  Pen.  Code,  art.  78. 

10.  An  instruction  defining  "accomplices"  in 
the  exact  language  of  Pen.  Code,  art.  79,  is  not 
erroneous. 

11.  Evidence  on  the  trial  of  a  wife  charged 
with  murder  of  her  husband  that  she  discussed 
tile  killing  of  her  husband  with  a  Mexican,  and 
agreed  thereto,  and  the  latter  entered  the  house 
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and  killed  the  husband  while  defendant  remain- 
ed outside,  warrants  a  charge  as  to  the  results 
which  would  follow  if  defendant  was  present 
at  the  time  of  the  killing,  with  malice  afore- 
thought, and  knew  the  intent  of  the  Mexican, 
and  aided  or  encoui-aged  the  offense. 

12.  A  defendant  in  homicide,  who,  knowing  the 
criminal  Intent  of  another,  keeps  watch  while 
the  latter  commits  the  crime,  is  guilty  of  first- 
degi-ee  murder. 

13.  An  instruction  on  circumstantial  evidence 
in  a  homicide  case  is  not  erroneous,  in  failing 
to  make  an  application  of  the  law  to  the 
facts. 

14.  Where  the  question  whether  a  confession 
is  voluntary  is  determined  by  the  court  in  the 
absence  of  the  jury,  and  the  confession  is  ad- 
mitted, with  defendant's  consent,  without  in- 
troducing evidence  showing  it  to  be  voluntary, 
it  is  not  error  to  refuse  to  submit  the  issue 
whether  it  was  voluntary. 

15.  Where  all  the  evidence  In  homicide  shows 
that  defendant  is  a  principal,  and  not  an  ac- 
complice, it  is  not  necessary  to  define  "accom- 
plices" in  the  instruction,  and  to  charge  an  ac- 
quittal If  defendant  ia  found  to  be  an  accom- 
plice. 

On  Rehearing. 

16.  An  explanation  or  modification  of  a  hill  of 
exception  by  the  trial  court  controls  the  recitals 
in  the  bill. 

17.  Where  a  defendant  In  a  criminal  case  ac- 
cepts a  bill  of  exceptions  as  modified  by  the 
trial  court,  and  files  the  same,  he  is  estopped 
on  appeal  from  denying  the  correctness  of  such 
modifications. 

18.  A  defendant  in  a  criminal  case  who  offers 
parol  evidence  modifying  a  written  confession 
will  not  be  heard  on  appeal  to  object  that  the 
rec^tion  of  such  parol  evidence  was  erroneous 
as  not  being  the  best  evidence. 

19.  The  admission  of  evidence  of  grand  jurors 
showing  a  confession  by  accused  after  being 
properly  warned  is  not  erroneous,  or  in-  viola- 
tion of  White's  Ann.  Code  Cr.  Proc.  art.  404, 
requiring  grand  jurors  to  take  an  oath  not  to 
disclose  their  proceedings,  etc. 

20.  The  fact  that  accused  was  put  nnder  oath 
on  his  examination  before  the  grand  jury  does 
not  preclude  the  reception  of  his  confession 
made  to  the  grand  Jury  after  being  properly 
warned. 

Henderson,  3.,  dissenting. 

Appeal  from  district  court,  Bexar  oonnty; 
John  H.  Clark,  Judge. 

Guadalupe  Grlmsinger  was  oonTicted  of 
murder,  and  appeals.    Affirmed. 

Newton  &  Ward  and  T.  J.  Newton,  for 
appellant.  Robt.  A.  John,  Asst  Attj.  Oen., 
for  the  State. 


On  Motion  to  Dlsmias. 

DAVIDSON,  P.  J.  The  term  of  the  court 
at  which  appellant's  conviction  occurred  ad- 
journed on  March  2d.  Notice  of  appeal  was 
given  later  on,  in  the  month  of  May,  some 
two  months  after  the  adjournment  of  the 
court,  as  shown  by  the  caption  and  the  rec- 
ord entry  of  the. notice  of  appeal.  Notice  of 
appeal  must  be  given  at  the  term  of  the  court 
at  which  the  conviction  occurred.  This  no- 
tice of  appeal  was  given.  If  the  caption  be 
correct,  more  than  two  months  subsequent  to 
the  adjournment  of  the  term.  The  motion  ot 
the  assistant  attorney  general  to  dlBmisB  the 
appeal  la  granted.  The  appeal  is  accordingly 
dismissed.  ^^  i 
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On  the  Merits. 
(April  30,  1902.) 

BROOKS,  3.  At  the  Tyler  term,  1901,  this 
case  was  dismissed,  and  now  comes  before 
UB  a  motion  to  reinstate.  The  defects  in  the 
record  have  been  cured,  and  the  cause  is  now 
reinstated  upon  the  docket. 

By  indictment  returned  at  the  January 
term,  1901,  of  the  district  court  of  Bexar 
county,  appellant  was  charged  with  killing 
John  Grimsinger.  The  indictment  contains 
three  counts;  the  first  charging  that  appel- 
lant killed  John  Grimsinger  by  striking  him 
with  an  ax  handle;  the  second,  by  striking 
deceased  with  an  ax;  and  the  third,  by  strik- 
ing deceased  with  some  Instrument  to  the 
grand  Jury  unknown,  which  cannot  be  ascer- 
tained and  cannot  be  given.  Upon  the  trial, 
api>ellant  was  found  guilty,  and  her  punish- 
ment assessed  at  confinement  in  the  state 
penitentiary  for  life. 

The  following  are  substantially  the  facts 
adduced  upon  the  trial:  Appellant,  a  woman 
about  23  years  of  age,  had  been  married  to 
deceased  about  5  years.  Deceased  had  been 
living  with  his  wife  and  little  child  in  a  four- 
room  h-;use  in  the  city  of  San  Antonio  for 
some  time,  and  worked  as  night  barkeeper 
for  his  brother-in-law,  Ducos.  He  was  on 
duty  from  7  o'clock  at  night  until  7  o'clock 
in  the  morning,  and  slept  during  the  day.  An 
old  Mexican  by  the  name  of  Juan  Uocha  work- 
ed about  the  home,  and  had  been  with  the 
family  for  a  long  time.  The  killing  occurred 
between  5  and  6  o'clock  in  the  evening.  The 
Mexican  and  appellant  were  seen  together 
from  1  o'clock  on  the  day  of  the  murder  uzt- 
tll  about  5  o'clock  that  evening,  or  after- 
wards, at  the  woodshed,  a  few  steps  from  the 
residence  of  deceased.  About  that  time  Ro- 
cfaa  entered  the  residence,  and  killed  deceased 
with  an  ax  or  some  blunt  instrument  After- 
wards Rocha  and  appellant  were  arrested, 
and  appellant,  upon  being  carried  before  the 
grand  jury,  made  a  voluntary  statement,  aft- 
er the  usual  statutory  warning,  in  which  she 
stated:  That,  while  she  and  Rocha  were  in 
the  yard  on  the  evening  of  the  killing,  they 
discussed  the  killing  of  her  husband,  and 
agreed  that  Roctia  should  kill  him.  That  she 
told  Rocha  her  husband  was  mean  to  her 
when  be  drank.  Thereupon  the  Mexican 
went  into  the  house  and  killed  deceased  while 
he  was  asleep,  she  remaining  on  the  outside 
of  the  house.  In  about  15  minutes  Rocha  re- 
turned, and  told  her  that  he  had  klUed  de- 
ceased. Thereupon  they  went  into  the  kitch- 
en, appellant  cooked  supper,  and  she  and  her 
little  girl,  about  5  years  old,  sat  down  and 
ate  supper  with  Rocha:  the  dead  body  of 
her  husband  being  In  the  adjoining  room. 
Subsequently  Rocha  went  Into  the  room  where 
deceased  was,  put  deceased's  clothes  upon 
him,  and  about  midnight  took  the  body,  car- 
ried It  about  a  block  from  the  house,  and  de^ 
posited  it  in  the  street  He  then  returned  to 
the  residence,  where  tbey  discussed  the  pro- 


priety of  burning  the  house.  They  then  took 
some  bloody  clothes  and  other  clothing,  pot 
them  in  a  rocking-chair,  and  some  in  a  bar- 
rel, and  sprinkled  oil  over  them.  Appellant 
then  took  the  little  child,  and  put  her  in  the 
bed  or  cot  upon  which  Its  father  had  been 
killed.  That  about  5  o'clock  they  set  fire  to 
the  bouse.  Rocha  left  the  premises,  stating 
he  would  go  where  they  could  not  find  him, 
and  appellant  also  started  to  leave,  after  set- 
ting fire  to  the  housa  When  she  reached  the 
gate  she  met  a  negro,  and  remarked:  "My 
house  Is  -on  fire."  The  negro  replied, 
"Where?"  She  pointed  to  the  house,  and 
said,  "Don't  you  see,  right  there?  It's  on 
fire."  The  negro  asked  her  if  she  had  an} 
buckets  to  put  out  the  fire,  and  she  told  him 
"Yes."  The  negro  then  gave  the  alarm  of 
fire,  and  ran  around  the  com«:  a  short  dis- 
tance, and  gave  the  alarm  there.  The  fire  de- 
partment was  summoned.  The  negro  secured 
the  services  of  a  white  man,  and,  findhig  the 
doors  locked,  kicked  them  in,  and  with  some 
buckets  the  two  nearly  put  the  fire  out  Ap- 
pellant left  the  residence,  and  went  to  a 
neighbor's,  about  a  half  block  distant  in  her 
stocking  feet  carrying  her  shoes  in  her  hand. 
She  told  this  lady  tliat  her  house  was  on  fire. 
She  liallooed  to  the  parties  approaching  tlie 
burning  residence,  "Be  certain  and  save  my 
sewing  machine."  The  neighbor  asked  her 
why  she  did  not  go  down  and  superintend  the 
saving  of  her  things,  and  show  them  where 
her  clothes  were.  Appellant  tried  to  put  on 
her  shoes,  but  could  not  The  neighbor  loan- 
ed her  a  pair  of  shoes.  She  put  them  on  and 
went  back  to  the  bouse.  Thereupon,  appel- 
lant proceeded  to  wash  the  gallery,  where 
there  wei-e  some  blood  spots.  In  the  mean- 
time the  fire  department  had  arrived  and  ex- 
tinguished the  flames.  One  of  the  firemen 
discovered  some  burned  clothes  around  a  bole 
that  had  been  burned  in  the  floor,  and  started 
to  take  them  out  into  the  yard.  Appellant 
objected  to  this,  saying:  "I  will  clean  up.  I 
will  attend  to  it  myself."  The  fireman  raised 
up  the  clothes,  and  they  burned  to  a  blaze, 
and  then  be  took  them  out  Into  the  yard. 
The  fire  department  left  the  premises,  and 
thereupon  two  men  came  to  the  house,  knock- 
ed at  the  door,  and  she  opened  it  One  of 
the  men  said:  "This  looks  mighty  funny. 
Johnny  is  lying  up  there  dead,  and  you  bad  a 
fire  here  this  morning."  She  said,  "What 
Johnny?"  And  he  said,  "Johnny,  your  hos- 
band."  And  one  of  the  men  states  that  she 
put  her  band  up  to  her  face,  and  burst  into 
tears,  and  closed  the  door.  The  other  stated 
that  she  put  her  hand  to  her  face,  went  In- 
side, and  shut  the  door.  Thereupon  she  left 
the  premises,  going  in  the  direction  of  the 
same  neighbor's  house,  and  met  another  man, 
who  asked  her  where  she  was  going.  She 
replied,  "Why?"  and  burst  Into  tears,  and 
went  to  the  neighbor's.  She  left  her  little  girl 
there,  and  returned  to  her  residence.  The 
brother-in-law  of  deceased  then  arrived,  and 
went  into  the  residence,  accompanied  by  a 
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police  officer.  The  brother-io-lav  called  ap- 
pelant by  her  given  name,  saying  "Johnny 
[meaning  the  dead  man]  was  killed  In  this 
house,  and  was  carried  np  yonder,  and  the 
blood  traces  from  where  that  body  is  to  this 
house.  It  looks  mighty  strange.  Now,  I 
want  yon  to  tell  me  who  did  this,  so  I  can 
find  ont  who  It  Is,  and  have  him  arrested." 
Appellant  was  silent.  Witness  said  again; 
"If  you  want  me  to  defend  you,  you  must  tell 
me  who  it  was;  and  she  replied,  "Oh  Ducos! 
Oh  Ducoe!  What  shall  I  do?  What  shall  I 
say?'  The  evening  prior  to  the  homicide, 
abont  8  o'clock,  a  messenger  was  dispatched 
from  the  saloon  to  the  house,  and  hallooed. 
Appellant  came  out  on  the  porch,  and  the 
messenger  stated  that  the  brother  of  deceas- 
ed, and  also  the  proprietor  of  the  saloon, 
wanted  to  know  whether  Johnny  (deceased) 
was  going  that  night  to  work,  as  his  brother 
was  feeling  bad  that  night;  they  wanted  to 
know  if  he  would  be  at  work.  Appellant  re- 
plied that  deceased  had  already  gone  to  work. 
It  will  be  noted  that  at  this  time  her  hus- 
band was  dead.  The  next  morning  a  little 
boy  came  down  to  the  house,  and  asked  her 
where  her  husband  was,  and  if  she  wanted 
bim  to  go  and  tell  her  husband  that  the  house 
bad  been  on  fire.  She  replied  that  her  hus- 
band was  at  work  at  the  saloon,  and  to  go 
down  there  and  tell  him  to  come  back;  that 
the  fire  was  out  Various  witnesses  on  the 
next  morning  asked  her  as  to  the  whereabouts 
of  her  husband,  and  she  replied  that  her  hus- 
band was  at  work.  Defendant  appeared  to 
be  calm  and  free  from  agitation  or  excite- 
ment all  this  while.  In  addition  to  the  fore- 
going, two  or  three  days  after  the  homicide  a 
bloody  ax  was  found  In  the  wardrobe  In  the 
bouse,  which  was  practically  Identified  as  the 
ax  of  the  codefendant,  Bocha;  also  a  pillow 
slip  and  pillow  and  dress  and  skirt  were 
found  in  the  wateivcloset  upon  the  premises, 
quite  thoroughly  saturated  with  blood.  As 
above  stated,  the  blood  traces  were  distinctly 
followed  from  the  room  where  deceased  was 
murdered  to  where  he  was  found  lying  In  the 
street,  on  the  sidewalk.  Appellant's  own  con- 
fession, after  proper  warning,  before  the 
grand  Jury,  covers  much  of  the  testimony 
above  detailed. 

Appellant's  first  contention  is  that  the  court 
erred  In  overruling  her  second  application  for 
continuance.  An  inspection  of  the  applica- 
tion In  the  light  of  the  record  before  us  dis- 
closes no  error,  since  the  testimony  was  cum- 
ulative. It  appears  that  appellant  proposed 
to  prove  by  the  absent  witnesses  that  Rocha 
and  deceased  had  a  fuss  and  quarrel  a  short 
while  before  the  homicide.  Appellant's  con- 
fession fully  disclosed  this  fact 

Appellant  also  urges  that  the  court  erred 
in  permitting  Fred  W.  Cook,  who  was  fore- 
man of  the  grand  Jury  that  returned  the  bill 
of  Indictment,  to  testify,  over  the  objections 
of  appellant,  as  to  the  statements  or  confes- 
sions made  by  appellant  before  said  grand 
Jury   on    the    17th    day   of   January,    1001; 


these  objections  being:  That  to  divulge  said 
statejuent  or  confession  was  in  violation  of 
article  404,  White's  Ann.  Code  Or.  Proc, 
and  article  213,  White's  Ann.  Pen.  Code; 
the  truth  or  falsity  of  said  confession  or 
statements  not  being  under  investigation. 
She  was  then  under  arrest,  and  the  same  was 
not  voluntarily  or  freely  made,  but  was  made 
by  her  under  and  by  reason  of  hopes  and  in- 
ducements made  and  held  out  to  her  by  mem- 
bers of  the  grand  Jury  and  other  ofilcera  of 
the  law  that  by  making  said  confession  or 
statement  the  said  grand  Jury  and  other  offi- 
cers charged  with  the  duty  of  enforcing  the 
penal  laws  would  on  account  thereof  be  light 
upon  her. 

The  first  objection  has  been  passed  upon 
by  us  in  the  case  of  Wisdom  v.  State,  61  S. 
W.  926.  We  there  held  the  admission  or 
confession  of  accused  made  before  the  grand 
Jury,  after  being  warned  in  regard  to  the 
crime  charged,  was  competent  evidence 
against  him  on  the  trial.  This  case  was  fol- 
lovred  by  us  at  the  Dallas  term,  1902,  in 
Giles  V.  State.  However,  we  have  read  with 
great  Interest  the  careful  and  able  brief  of 
appellant's  counsel  upon  this  question,  but 
we  do  not  see  any  Just  legal  reason  for  chan- 
ging the  rule  laid  down  in  those  two  cases. 

Bill  of  exceptions  No.  S,  pKsenting  the 
latter  clause  of  the  grounds  of  complaint, 
covers  80  pages  of  the  transcript,  and,  after 
a  most  painstaking  reading  and  re-reading 
of  the  same,  we  deduce  the  following  conclu- 
sion: Appellant  was  taken  before  the  grand 
Jury  at  the  Instance  of  the  district  attorney. 
She  was  there  properly  warned,  as  required 
by  the  statute.  Thereafter  she  made  a  state- 
ment, in  which  she  shows  her  guilty  partici- 
pation In  this  crime.  Some  time  after  the 
confession  was  made,  the  following  state- 
ment was  made  to  appellant  by  a  member  of 
the  grand  Jury:  "If  you  desire  us  to  be  light 
on  you,  you  had  better  tell  the  truth."  Ap- 
pellant then,  in  substance,  expressed  the  hope 
that  they  would  be  light  on  her.  As  we  un- 
derstand the  quaUflcatlon  of  the  learned  trial 
Judge  to  the  bill  of  exceptions,  nothing  that 
appellant  said  after  this  statement  was  made 
to  her  by  the  grand  Jury  was  permitted  to  be 
proved  against  appellant.  We  do  not  think 
that  the  inducement  held  out  subsequent  to 
the  confession  will  operate  to  exclude  such 
prior  confession,  made  under  and  after  prop- 
er legal  warning.  The  Inducement  must  pre- 
cede or  accompany  the  confession.  Mental 
hope  of  immunity,  alone,  entertained  without 
any  Inducement  creating  the  same,  is  not  suf- 
ficient There  must  be  an  inducement  held 
out  by  a  proper  party  as  the  basis  of  that 
hope  of  immunity  In  order  to  avoid  the  In- 
troduction of  the  confession.  Here,  however, 
'  all  statements  made  by  ^pellant  after  the 
statement  of  the  grand  Jury  were  excluded; 
and  there  was  a  proper  warning  given,  and 
the  proper  predicate  laid  tar  the  confession 
actually  Introduced.  For  further  authorities 
on  confessions  in  Jail,  other  thaiv  the  Wis- 
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dom  Case,  supra,  see  Lopez  v.  State,  12  Tex. 
App.  27;  Thomaa  ▼.  State,  35  Tex.  Cr.  R. 
178,  32  S.  W.  771.  In  addition,  we  dei^re  to 
call  attention  to  the  fact  that  appellant, 
prior  to  being  placed  In  jail,  was  carried  be- 
fore tbe  Justice  of  the  peace;  and  there  the 
following  conversation  occurred,  which  we 
quote  from  the  testimony  of  the  district  at- 
torney, as  follows:  "I  took  no  part  In  the 
matter  at  all.  My  recollection  Is,  I  was  sit- 
ting at  my  desk,  and  the  Justice  of  the  peace 
was  at  the  window,  and  he  said  something 
to  appellant  about  this  being  a  peculiar  sort 
of  case,  and  'the  best  you  can  do  Is  to  tell 
the  truth,  and  the  whole  truth,  about  It,' 
or  It  would  be  much  better  for  you,'  or 
something  of  that  character;  and  appellant 
replied,  'There  Is  no  reason  why  I  should  do 
anything  else,'  or  something  like  that  Then 
the  Justice  of  the  peace  left  I  do  not  re- 
member when  the  officers  left,  but  I  know 
the  officers  went  off  to  see  If  there  was  a 
man  by  the  name  of  Rocha;  and  appellant 
sat  there  for  some  time,  and  the  sheriff  re- 
turned to  me,  and  informed  me  that  there 
was  such  a  man  as  Rocha.  And  I  th6ugbt 
the  circumstances  were  sufficient  to  warrant 
the  action,  and  about  half  past  one  o'clock 
I  told  defendant  that  she  would  have  to  be 
arrested  in  4hl8  matter.  It  was  the  first  in- 
formation that  she  had  at  all  that  she  was  to 
be  arrested,  because  she  said,  'You  are  not 
froing  to  arrest  me,  are  you?'  And  I  said, 
'Yes;  I  expect,  Mrs.  Grlmslnger,  we  will 
have  to  arrest  you  and  put  you  hi  Jail.'  She 
said,  'Don't  arrest  me.  I><»'t  put  me  lu 
Jail.' "  The  fact  as  to  whether  or  not  ap- 
pellant was  arrested  at  the  time  of  the  state- 
ment above  detailed  between  her  and  the  Jus- 
tice of  the  peace  Is  somewhat  controverted  by 
other  witnesses.  But  concede  the  fact  that 
she  was  under  arrest;  still  the  statement 
made  by  the  Justice  of  the  peace  would  not 
Justify  the  court  in  excluding  the  testimony. 
We  have  several  times  held  that,  where  the 
sheriff  told  the  accused  that  It  might  be  bet- 
ter for  him  to  tell  the  truth,  and  similar 
statements,  It  would  not  Justify  the  exclu- 
sion of  the  confession  on  the  ground  that  the 
same  was  not  voluntarily  made.  For  a  full 
discussion  of  this  matter,  see  Thompson  v. 
State,  19  Tex.  App.  593;  Paris  v.  State,  36 
Tex.  Cr.  R.  82,  31  S.  W.  855;  Anderson  v. 
State  (Tex.  C3r.  App.)  64  S.  W.  68;  Carlisle 
V.  State,  37  Tex.  Or.  R.  108,  88  S.  W.  991; 
Williams  V.  State  (Tex.  Cr.  App.)  63  8.  W. 
1069. 

Appellant's  third  objection  is;  Because  the 
said  statement  was  made  by  defendant  In 
the  grand-Jury  room,  and  reduced  to  writing, 
having  been  so  reduced  at  the  time  so  made, 
said  grand  Juror  at  the  time  acting  as  clerk 
of  the  grand  Jury;  that  the  said  written" 
evidence  of  her  statement  or  confession  was 
the  best  evidence,  which  such  writing  was 
then  tn  possession  of  the  district  attorney, 
by  .reason  whneof  the  oral  testimony  of  said 
statement  was  not  admissible  evidence.    The 


trial  court  explaina  this  bill  with  the  state- 
ment that  appellant  offered  this  testimony, 
and  this  of  itiielf  disposes  of  her  objection. 
However,  the  fact  that  the  statement  bad 
been  reduced  to  writing  would  not  exdnde 
oral  testimony  of  Its  contents,  or  exclude 
other  testimony  given  at  the  same  time  ouder 
the  same  sanction. 

Appellant  complains  because  the  court  per- 
mitted the  witness  £.  Ducos  to  testify,  over 
objection,  that  on  the  20th  day  of  January. 
1901  (defendant  having  been  in  Jail  since 
January  17th),  he  went  to  the  house  occupied 
by  defendant  and  deceased  prior  to  bis 
death,  and  unlocked  a  wardrobe  in  one  o( 
the  rooms  of  said  house  with  a  key  which 
he  had  borrowed  from  some  other  person, 
and  in  said  wardrobe  found  an  ax  which  bad 
blood  and  hair  on  it  Appellant  objected  be- 
cause defendant  was  then  in  Jail,  and  had 
not  been  in  possession  of  the  house  or  oc- 
cupying the  same  for  two  or  three  days,  and 
because  said  acts  of  said  witness  occurred 
In  the  absence  of  defendant,  and  were  not 
binding  on  her.  And  It  is  contended  that,  hi 
connection  with  the  testimony  of  said  wit- 
ness, the  court  erred  in  permitting  the  state 
to  Introduce  in  evidence  the  ax.  There  was 
no  error  in  the  ruling  of  the  court  The  fact 
that  appellant  had  not  been  In  possession  of 
the  house  for  two  or  three  days,  and  tbat 
other  parties  may  have  had  access  to  tbe 
same,  would  only  go  to  tbe  probative  force 
of  the  evidence,  and  not  to  its  admissibility. 

Appellant  insists  that  the  court  erred  in 
the  following  portion  of  his  charge:  "When 
the  evidence  satisfles  the  mind  of  the  Jory 
beyond  a  reasonable  doubt  that  the  killing 
was  the  result  of  a  previously  formed  de- 
sign by  the  person  acting  to  kill  deceased, 
and  that  the  design  was  formed  when  tbe 
mind  was  calm  and  sedate  and  capable  of 
contemplating  the  consequences  of  tbe  act 
proposed  to  be  done  by  him,  and  such  kill- 
ing is  further  shown  to  have  been  unlawful 
and  done  with  malice,  then  the  homicide  is 
murder  In  the  first  degree."  Appellant's  ob- 
jections to  the  charge  are  "that  by  the  use 
of  the  words  'person  acting*  the  charge  be- 
came uncertain  and  misleading  to  the  Jury, 
and,  in  connection  with  the  facts,  dfd  not  an- 
nounce a  correct  rule  of  law,  and  was  er- 
roneous." The  charge  complained  of.  taken 
in  connection  with  the  whole  charge,  is  cor- 
rect and  we  do  not  believe  it  was  mislead- 
ing or  uncertain.  This  also  disposes  of  a 
similar  complaint  with  reference  to  tbe  tentb 
paragraph  of  the  charge  of  the  court 

Error  is  assigned  with  reference  to  the  fol- 
lowing portion  of  the  court's  charge:  "When 
an  offense  is  actually  committed  by  one  per- 
son, but  another  Is  present,  and,  knowing  the 
unlawful  Intent,  aids  by  acts  or  enconrases 
by  words  or  gestures  the  person  actually  en- 
gaged in  the  commission  of  the  unlawful  act 
or  who,  not  being  actually  present  keeps 
watch  80  as  to  prevent  the  Interruption  of 
the  person  engaged  In  ftxa  commission  of  tbe 
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offoise,  sa<di  person  so  aiding,  encouraging, 

or  keeping  watch  Is  a  principal  offender." 
Appellant  contends  that  this  charge  was  not 
applicable  to  any  erldence  in  this  case,  does 
not  announce  a  correct  rule  of  law,  and  la 
not  the  statutory  definition  of  a  "principal." 
"In  order  to  render  a  person  a  principal  in 
the  second  degree,  or  an  alder  or  abettor, 
he  mnat  be  present  aiding  and  abetting,  at 
the  fact,  or  be  ready  to  afford  assistance  if 
necessary;  but  the  presence  need  not  be 
strict  actual,  immediate  presence,— such  a 
presence  as  would  malce  him  an  eye  or  ear 
witness  of  what  passes,— but  may  be  a  con- 
utructive  presence."  1  Buss.  Crimes,  i  40. 
The  American  and  English  Encyclopedia  of 
Law  defines  "present"  as  follows:  "Being 
in  Tlew  or  immediately  at  band."  In  the 
case  of  Pryor  v.  State,  40  Tex.  Cr.  R.  643, 
51  Sw  W.  375,  we  had  under  consideration  a 
similar  question  to  the  one  now  at  issue.  In 
that  case,  by  an  inspection  of  the  original 
papers  we  find  that  appellant  was  in  the 
shed  room,  when  the  killing  occurred  In  the 
front  room  of  the  residence.  Appellant 
earnestly  insisted,  under  this  state  of  facts, 
that  the  court  erred  In  not  charging  on  the 
law  of  accomplices.  We  held  that  under 
the  facts,  appellant  was  clearly  a  principal. 
In  this  case,  defendant  under  the  most  fa- 
vorable aspects,  was  at  the  woodshed  at  the 
time  her  husband  was  liilled  in  the  house,  a 
few  feet  away,— having  agreed  with  Rocha 
that  he  should  go  and  kill  her  husband;  and 
she  was  standing  on  the  outside,  watching. 
Whether  or  not  this  last  statement  be  true, 
her  Juxtaposition  is  snch  as  clearly  brings  her. 
In  legal  contemplation,  present  at  the  homi- 
cide. It  follows,  therefore,  that  the  court 
did  not  err  In  giving  said  charge.  For  a 
discussion  of  the  law  of  principals,  see  Mc- 
Caaln,  Cr.  Law,  {|  199,  204;  State  v.  Arden, 
I  Bay.  487;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  258.  Furthermore,  we  think  the  charge  is 
a  correct  statutory  definition  of  "principals." 

Complaint  is  also  made  as  to  the  following 
portion  of  the  court's  charge:  "Any  person 
who  advises  or  agrees  to  the  commission  of 
an  offense,  and  who  is  present  when  the 
same  is  commdtted,  is  a  principal  thereto, 
whether  he  aids  or  not  In  the  Illegal  act, 
and  any  person  who  is  a  principal,  under  the 
rules  hereinabove  given  you,  may  be  prose- 
cuted, and,  if  found  guilty,  may  be  con- 
victed and  punished  as  such."  This  charge 
is  a  substantial  copy  of  article  78,  Pen.  Code, 
which  reads:  "Any  person  who  advises  or 
ai^ees  to  the  commission  of  an  offense,  and 
who  is  present  when  the  same  is  committed, 
is  a  principal  thereto,  whether  he  aids  or  not 
In  the  Ulegal  act" 

Appellant  objects,  in  the  tenth  ground  of 
the  motion,  to  the  court's  charge  on  the  law 
of  accomplices,  in  that  the  same  was  an 
«rroneona  statement  of  the  law,  and  Inap- 
Idicable  to  the  facts.  The  charge  Is  an  ex- 
act copy  of  article  79,  Ten.  Code,  defining 


"accomplices,"  and  we  do  not  think  the  court 
erred  In  giving  the  same  in  full. 

The  eleventh  ground  of  the  motion  is  with 
reference  to  the  court's  charge  on  the  law  of 
accessories.  This  is  an  exact  copy  of  article 
86,  Id.,  and  the  court  did  not  err  in  giving 
the  same  in  charge  to  the  Jury. 

The  twelfth  ground  of  the  motion  com- 
plains of  the  following  portion  of  the  court's 
charge:  "And  if  you  so  believe  from  the 
evidence  beyond  a  reasonable  doubt  and  fur- 
ther believe  beyond  a  reasonable  doubt  that 
the  defendant  was,  with  express  malice 
aforethought  present  at  the  time  and  place 
of  such  killing,  and  knew  the  unlawful  in- 
tent of  the  said  Juan  Rocha,  and,  with  ex- 
press malice  aforethought,  aided  by  acts  or 
encouraged  by  words  or  gestures  the  said 
Juan  Rocha  in  the  commission  of  said  of- 
fense," etc.  Appellant  complains  that  the 
charge  is  not  applicable  to  the  facts  of  this 
case;  there  being  no  evidence  that  defendant 
aided  the  said  Juan  Rocha  in  killing  de- 
ceased by  acts,  or  encouraged  him  by  words 
or  gestures,  in  said  killing,  or  that  she  was 
present  at  the  time  of  said  killing,  and  said 
charge  was  misleading  and  prejudicial  to  de- 
fendant It  is  our  opinion  that  the  charge  is 
applicable  to  the  facts  adduced  on  tne  triai, 
and  was  pronerly  «iveu  by  the  court 

The  thirteenth  ground  of  the  motion  for 
new  trial  complains  of  the  following  portion 
of  the  charge:  "And  further  believe  beyond 
a  reasonable  doubt  that  defendant  with  ex- 
press malice  aforethought  advised  the  said 
Juan  Rocha  to  commit  said  ofl'ense,  or 
agreed  with  him  that  It  should  be  so  com- 
mitted, and  that  she  was,  with  express 
malice  aforethought  present  at  the  time  of 
the  killing,  knowing  the  unlawful  intent  of 
said  Juan  Rocha,  and  that  such  kilHng  was 
In  pursuance  of  such  advice  or  agreement 
whether  she  aided  or  not  In  the  Illegal  act." 
This  is  the  law,  and  is  applicable  to  the  facts 
of  this  case. 

Appellant  complains  of  the  following 
charge:  "And  further  believe  oeyond  a  rea- 
sonable doubt  that  defendant  with  express 
malice  aforethought  knowing  the  unlawful 
Intent  of  said  Juan  Rocha  to  kill  and  mur- 
der upon  his  express  malice  aforethought 
did  keep  watch  so  as  to  prevent  the  interrup- 
tion of  the  said  Juan  Rocha  in  the  commit- 
ting of  said  offense,  though  not  actually 
present  then  you  will  find  the  defendant 
guilty  of  murder  in  the  first  dej^ree,"  etc. 
There  was  no  error  in  giving  this  charge: 

Appellant's  sixteenth  complaint  Is  with 
reference  to  the  court's  charge  on  circum- 
stanUal  evidence.  The  charge  Is  correct  as 
given,  and  it  was  not  necessary  or  required 
to  make  an  application  of  the  law  to  the 
facts.  Appellant  also  complains  of  the 
court's  charge  on  insanity.  We  do  not  think 
the  charge  is  subject  to  the  criticism  urged 
hy  appellant 

Appellant  In  the  eighteenth  ground  of  tiia 
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motion,  complains  that  the  evidence  raised 
tbe  question  of  fact,  to  be  determined  by  the 
jury,  as  to  whether,  under  all  the  circumstan- 
ces of  the  case,  the  confession  of  defendant 
before  the  jury,  and  admitted  In  evidence, 
was  freely  and  voluntarily  made,  and  as  to 
whether  she  had  been  properly  warned  and 
cautioned  as  to  whether  or  not  the  said  con- 
fession was  the  result  of  fear  or  hope,  and 
that  the  court  should  have  Instructed  the  jnry 
affirmatively  on  that  subject  An  inspection 
of  the  record  discloses  the  following  facts: 
At  the  time  the  district  attorney  attempted 
to  lay  the  predicate  for  the  introduction  of 
the  voluntary  statement  of  appellant  before 
the  grand  Jury,  appellant,  through  her  coun- 
sd,  requested  the  court  to  have  the  Jury 
retire  pending  the  Introduction  of  this  testi- 
mony. After  hearing  the  testimony,  the 
court  ruled  that  the  predicate  was  properly 
laid.  Thereupon  appellant  filed  various  ez- 
ceptlons^  which  have  heretofore  been  discuss- 
ed, as  to  the  introduction  of  the  testimony. 
Thereupon  the  district  attorney  offered  anew 
the  witness  Fred  Cook  to  prove  the  predi- 
cate before  the  jury,  and  at  that  Juncture 
the  following  colloquy  ensued:  "Mr.  Ward, 
of  counsel  for  appellant,  stated:  'If  your 
honor  please,  I  understand  that  matter  was 
all  gone  into  before  your  honor  this  morning, 
and,  to  go  Into  that  matter  again,  it  will 
necessitate  our  taking  fresh  exceptions.*  The 
district  attorney  replied:  'All  right,  if  we 
are  to  be  held  to  that'  The  court  replied: 
'There  is  no  necessity  for  it.'  Mr.  Ward: 
"Your  honor  understands  this  was  all  gone 
into,  and  we  saved  exception  that  we  dictated 
to  tbe  stenographer  this  morning.  We  ob- 
jected to  the  whole  of  Mr.  Cook's  testimony. 
Your  honor  has  overruled  these  objections, 
and  we  have  excepted,  and  we  can  see  no 
use  of  consuming  time  going  all  over  It 
again.'  Then  the  confession  that  defendant 
made  to  the  grand  Jury  was  detailed  to  the 
jury,  and  no  testimony  was  introduced  be- 
fore the  Jury  touching  tbe  predicate."  Un- 
der this  state  of  facts,  even  conceding  ap- 
pellant's contention  that  it  was  an  Issue  of 
fact  as  to  whether  or  not  tbe  confession  was 
voluntary,  this  issue  was  decided  by  the 
court,  and  no  evidence  thereon  was  submit- 
ted to  the  Jury;  hence  it  was  not  error  for 
the  court,  under  any  contingency,  to  fail  to 
charge  the  Jury  on  the  issue  complained  of. 
Hlghsmith  V.  State  (Tex.  Cr.  App.)  60  8.  W. 
723. 

The  court  charged  the  jury  that  it  they 
believed  appellant  was  an  accomplice  or  ac- 
ce8s<»T,  to  acquit,  after  defining  what  en 
accomplice  and  accessory  were.  l%e  charge 
was  a  proper  charge,  but  there  was  no  ne- 
cessity, under  the  view  we  take  of  this  case, 
of  giving  the  same  at  all,  since,  under  all 
the  evidence,  appellant  was  clearly  a  prin- 
cipal, and  not  an  accomplice  or  accessory. 

We  do  not  deem  It  necessary  to  discuss  any 
other  Issues.    The  charge  of  the  court  is  cor- 


i«ct  and  admiraUy  presents  tbe  law  of  tbia 
case. 

No  error  appearing  In  the  record,  the  jodg- 
ment  is  affirmed. 

HENDEItSON,  J.,  dissenta 

On  Motion  for  Rehearing. 
(June  27,  1902.) 

BROOKS,  J.  Appellant's  motion  for  re- 
hearing is  based  upon  two  propositions:  (1) 
That  the  court  erred  in  admitting  the  confes- 
sion of  appellant  made  before  the  grand 
jury,  through  the  witness  Cook;  (2)  that  the 
court  erred  in  not  instructing'  the  Jury,  In 
substance,  that  appellant  was  not  a  principal. 
The  latter  ground  we  will  not  discuss,  as  it 
Is  fully  disposed  of  in  the  original  opinion. 

Appellant's  third  bill  of  exceptions  brings 
In  review  the  manner  in  which  the  confession 
of  appellant  was  obtained  through  the  moutt 
of  the  witness  Cook.  In  order  that  there 
may  be  no  misconception  of  the  facts,  ttc 
state  the  record  rather  at  length,  as  it  per- 
tains to  the  grounds  of  objection,  the  manner 
of  taking  it,  and  the  judge's  explanation  ap- 
pended to  the  bill.  When  Cook  was  offered 
as  a  witness  for  the  state,  preliminary  mat- 
ters in  regard  to  predicate  were  suggested  by 
appellant's  counsel,  and  the  jury  withdrawn 
from  the  court  room.  While  the  jury  was 
thus  retired,  a  great  mass  of  testimony,  cov- 
ering 60  pages  of  tbe  transcript  as  shown 
by  the  third  bill,  was  introduced  In  regard 
to  the  predicate,  as  the  basis  for  the  intro- 
duction of  the  said  confession.  This  evi- 
dence shows  that  the  killing  occurred  in  tbe 
evening.  The  following  morning,  about  9 
o'clock,  while  the  officers  were  Investigating 
the  homicide,  they  reached  the  conclusion 
that  appellant  was  cognizant  of  the  fact:! 
connected  with  the  homicide,  and  perhaps 
criminally  connected  with  it.  So  they  took 
her  in  charge.  Some  time  during  the  morning 
she  was  placed  In  jail  In  a  room  or  cell  b.v 
herself.  The  district  attorney  Instructed  the 
jailer  to  prevent  any  one  communicating  with 
her,  and  his  instructions  were  obeyed.  ?be 
was  carried  before  the  grand  Jury  about  4 
o'clock  that  evening  as  a  witness.  About 
the  time  she  left  the  jail,  or  just  preceding 
that  time,  an  attorney  called  at  the  jail  and 
asked  to  see  appellant  stating  that  he  was 
her  attorney.  This  was  not  known  to  appel- 
lant at  that  time,  nor  had  she  sent  for  an 
attorney.  Under  the  Instruction  given  by  the 
district  attorney,  this  Interview  was  refused. 
The  attorney  called  upon  the  district  Judge 
In  regard  to  the  matter,  and  while  they  were 
discussing  the  matter  the  district  attorney 
communicated  with  the  district  Judge,  over 
the  phone,  to  the  effect  that  he  desired  to  be 
present  before  anything  was  done  with  ref- 
erence to  appellant  and  the  attorney  desiring 
to  interview  her.  About  the  time  he  reached 
the  court  room  where  the  district  judge  and 
attorney  were,  the  bailiff  of  tbe  grand  jurj 
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passed  by  with  appellant,  en  route  to  the 
grand-Jary  room;  and  the  district  judge  re- 
innrbed  that:  "She  la  now  going  to  the 
grand-Jury  room,  and  yon  can  see  her  after 
sbe  retumB."  When  carried  before  the  grand 
jury,  she  was  fully  warned  and  cautioned  aa 
reqalred  by  the  statute,  and  made  quite  a 
detailed  statement  In  regard  to  the  homicide 
and  her  connection  with  It,  as  well  as  that 
of  her  co-consplrator  Juan  Bocba.  About  the 
time  she  completed  her  statement,  as  testified 
by  Cook,  ^e  began  to  make  contradictory 
stateinentB;  and  one  or  more  of  the  grand 
jurors  remarked  that  she  must  tell  the  truth, 
If  sbe  desired  the  grand  jury  to  be  light  on 
ber,  whereupon  she  made  further  statements 
in  regard  to  the  matter,  and  at  the  conclusion 
of  her  Btat^nent,  as  she  was  leaving  the 
grand-jnry  room,  remarked  that  she  hoped 
the  gra_d  Jury  would  be  light  on  her.  This 
Is  a  sniBcient  statement  of  the  predicate, 
which  covers  over  60  pages  of  the  transcript. 
When  this  was  finished,  the  court  took  a  re- 
cess nntll  2  o'clock.  Upon  its  reconvening 
the  bill  recites:  "AppeDant's  coimsel  object- 
ed to  permitting  the  witness  Cook  to  testify 
to  the  statements  or  confessions  of  defendant 
made  to  or  before  the  grand  jury,  for  the 
following  reasons,  to  wit:  (1)  Because  ber 
statement  or  confession  was  testimony  given 
before  a  grand  jury,  and  its  admission  In 
evidence  violates  the  law  in  reference  lo 
divulging  testimony  '  given  before  a  grand 
JDry.  (2)  Because  at  the  time  of  the  pur- 
ported statement  or  confession  or  testimony 
of  defendant  she  was  under  arrest,  and  it  is 
not  shown  that  said  statement  or  confession 
or  testimony  was  voluntarily  and  freely  giv- 
en. (3)  Because  it  appetu:^  from  the  testi- 
mony that  defendant  was  under  arrest,  and 
tliat  the  confession  or  statement  was  obtained 
from  her  by  promises  or  hopes  held  out  to 
her  by  Jodge  Adams  [the  justice  of  the 
peace]  and  by  one  of  the  grand  jurors.  (4) 
Because  the  testimony  of  this  defendant  be- 
fore the  grand  jury  was  reduced  to  writing 
by  Edwin  Chamberlain,  the  clerk  or  secre- 
tary of  the  grand  Jury,  and  this  written  evi- 
dence of  her  statement  was  the  best  evi- 
dence of  what  she  stated  before  the  grand 
jmy."  "Whereupon  the  jury  were  brought 
back  Into  court,  and  the  said  witness  Fred 
Cook  placed  upon  the  stand,  and,  over  the 
aforesaid  objections  of  defendant,  permitted 
to  testify,"  etc.  Then  follows  the  testimony 
of  the  witness  Cook.  It  Is  unnecessary  to 
nlace  the  testimony  of  Cook  in  the  opinion. 
The  substance  of  it  was  a  repetition  before 
the  Jmy  of  the  incriminating  statements 
made  by  appellant  before  the  grand  Jury. 
This  bill  is  qualified  by  the  court  as  follows: 
"After  the  preliminary  examination  before 
tbe  coort,  in  the  absence  of  the  Jury,  of  the 
witness  Cook,  and  other  witnesses,  as  shown 
In  tbe  first  part  of  this  bill,  the  court  ruled 
that  tbe  statement  made  by  defendant  In  the 
Srand-Jnry  loom  np  to  the  time  that  she  was 
told  that  sbe  would  have  to  tell  tbe  truth. 


that  the  grand  jury  could  only  help  her  if  she 
told  the  truth,  and  that  after  said  statement 
was  made  to  her  her  statements  would  not 
be  admitted,  and  that  nothing  the  witness 
could  not  distinctly  separate  and  make  cei^ 
tain  as  being  stated  before  that  time  would 
be  admitted,  and  that  the  same  rule  would 
apply  to  all  witnesses,  and  that,  unless  they 
could  so  separate  said  statement  as  to  make 
certain  of  excluding  all  statements  made  by 
defendant  after  said  statement  to  her,  they 
would  not  be  allowed  to  testify  at  all.  After 
this,  the  witness  Cook  testified  on  direct  and 
cross  examination  before  the  jury,  as  shown 
herein,  and  no  further  objection  whatever 
was  made  to  his  testimony,  or  any  part  of 
it  After  which  the  defendant  placed  upon 
the  stand  Edwin  Chamberlain,  one  of  said 
grand  jurors,  who  testified  that  he  had  tried 
to  write  down  the  substance  of  defendant's 
statement  before  the  grand  jury;  that  It  wa.s 
not  complete,  and  would  need  some  explana- 
tion. He  was  then  allowed,  over  the  objec- 
tion of  the  state,  to  read  said  written  state- 
ment to  the  jury,  and  supply  missing  words, 
and  otherwise  explain  by  adding  to  and  ex- 
plaining the  language  used  by  him  from  his 
memory  of  what  occurred  in  the  grand-jm-y 
room,  as  shown  in  the  statement  of  facts." 
As  a  preliminary  statement,  the  bill  of  ex- 
ceptions and  the  qualification  of  the  judge 
show  nnequlvocally  that  only  the  testimony 
of  Cook  was  introduced  before  the  Jury,  and 
no  statement  after  the  alleged  inducement 
was  held  out  to  her  by  the  grand  Jury  wan 
introduced  or  admitted  by  tbe  court  In  evi- 
dence. 

The  rule  of  practlot  is  settled,  without  con- 
flict of  authority,  that  the  qualification  or 
explanation  of  the  Judge  appended  to  bill  of 
exceptions  will  control  the  recitals  in  the 
bill,  BO  far  as  such  explanation  modifies  such 
recitals;  and  where  counsel  accepts  a  bill, 
with  the  qualification  of  the  Judge  indorsed 
thereon,  and  files  the  same,  he  estops  him- 
self from  claiming  it  to  be  other  than  as  the 
qualification  makes  It  White's  Ann.  Code 
Cr.  Proc.  (  861. 

Now,  with  reference  to  the  fourth  ground 
of  exception,  that  the  confession  of  appel- 
lant, reduced  to  writing  by  Chamberlain,  was 
the  best  evidence  of  what  she  stated  before 
the  grand  Jury,  we  would  simply  say  that 
the  court's  qualification  to  the  bill  of  excep- 
tions states  that  defendant  placed  Chamber- 
lain (secretary  of  the  grand  jury)  upon  the 
stand,  who  testified  that  he  tried  to  write 
down  the  ^bstance  of  appellant's  statement 
before  the  grand  jury,  and  that  it  was  not 
completed,  and  needed  some  explanation,  and, 
over  the  state's  objection,  permitted  said 
written  statement  to  go  to  the  jury;  and 
Chamberlain  supplied  the  missing  words,  and 
otherwise  explained  it  by  adding  to  and  ex- 
plaining the  language  used  by  him  from  his 
memory  of  what  occurred  in  the  grand-jury 
room,  as  shown  in  the  statement  of  facts. 
Certahily  appellant  will  not  be  beard  to  com- 
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plain  that  Chamberlain's  testimony  went  be- 
fore the  Jury  at  her  instance,  and  oyer  the 
state's  objection.  The  court  had  sustained 
her  objection  to  this  testimony,  and  It  would 
have  been  excluded  altogether  but  for  her 
act  In  Introducing  it 

In  regard  to  the  first  ground  of  objection, 
that  the  admission  of  the  confession  of  ap- 
pellant made  before  the  grand  Jury  violates 
the  statute  with  reference  to  the  oath  pre- 
venting the  dlvulgence  of  evidence  given  be- 
fore that  body,  we  would  state  that  in  an 
unbroken  line  of  decisions,  from  Clanton's 
Case,  13  Tex.  App.  139,  to  the  present  time, 
It  has  been  uniformly  held  that  confessions 
or  statements  of  an  accused  or  witness  given 
before  the  grand  Jury  can  be  used  for  the 
purpose  of  impeachment  Gutgesell's  Case 
(Tex.  Cr.  App.)  43  S.  W.  1016,  which  appar- 
ently excludes  statements  before  the  grand 
Jury  as  original  testimony,  recognizes  the  rule 
that  it  can  be  Introduced  for  the  purpose  of 
Impeachment.  If  Gutgesell's  Case  is  correct 
upon  this,  then  It  Is  so  In  the  face  of  the 
statutory  oath  of  secrecy  taken  by  the  wit- 
ness before  the  grand  Jury.  It  Is  as  much  a 
violation  of  the  oath  of  secrecy  to  use  this 
character  of  testimony  for  imi)eachment  as  it 
is  to  use  it  as  original  testimony.  There  Is 
no  exception  in  the  statute  in  favor  of  Im- 
peaching testimony.  So  far  as  we  are  aware, 
except  Ruby's  Case,  9  Tex.  App.  353,  and 
Gutgesell's  Case,  it  has  been  the  uniform  rule 
In  this  state  to  admit  the  confessions  of  a 
defendant  made  before  the  grand  Jury,  pro- 
vided he  has  been  given  the  statutory  warn- 
ing,—the  question  of  inducement  aside.  For 
collation  of  authorities  Bearing  on  this  ques- 
tion, see  White's  Ann.  Code  Cr.  Proc.  8  307. 
Particularly,  see  Paris  v.  State,  36  Tex.  Cr. 
R.  82,  31  S.  W.  855;  Thomas  v.  State,  85 
Tex.  Cr.  R.  180,  32  S.  W.  771;  Gardner  ▼. 
State  (Tex.  Cr.  App.)  28  S.  W.  470.  In  the 
Paris  Case,.  Judge  Henderson,  delivering  the 
opinion  of  the  court,  said:  "He  also  object- 
ed to  the  testimony  of  one  Ripley  Harwood,  a 
member  of  the  grand  Jury,  as  to  the  state- 
ments of  appellant  made  before  the  grand 
Jury  in  the  investigation  of  this  case,  claim- 
ing that  same  was  not  freely  and  voluntarily 
made,  but  that  same  was  still  affected  by  the 
promises  of  said  (>omwell,  as  evidenced  by 
the  fact  that,  before  he  made  the  said  state- 
ment before  the  grand  Jury,  he  asked  them 
for  a  written  agreement  that  he  would  not  be 
prosecuted  for  the  murder  of  the  deceased. 
The  court  overruled  the  objections  of  the  de- 
fendant and  allowed  the  testimony.-  We  have 
examined  the  record  in  this  case,  and  In  this 
action  of  the  court  In  admitting  the  testi- 
mony we  see  no  error.  The  evidence  shows 
that,  whatever  may  have  been  -the  suggestions 
made  to  the  defendant  by  Comwell,  before  he 
made  any  statement  to  Cabell  he  was  re- 
warned  by  that  olBcer;  and,  as  to  the  state- 
ments made  by  defendant  before  the  grand 
Jury,  he  asked  to  be  brought  before  the  grand 


Jury  of  his  own  accord,  and,  while  he  in- 
sisted that  the  grand  Jury  should  make  an 
agreement  with  him  to  protect  him  against 
prosecution,  they  expressly  told  him  they  bad 
no  power  in  the  premises."  This  decision  rec- 
ognizes very  clearly  that  the  confessions  of 
the  defendant  are  admissible  even  when  made 
before  the  grand  Jury,  he  being  properly 
warned.  In  Thomas'  Case,  supra.  Judge  Hurt 
uses  this  language:  "A  full  confession  of 
guilt,  with  the  particulars  of  the  crime,  was 
made  before  the  grand  Jury  voluntarily,  and 
after  being  cautioned.  This  confession  was 
Introduced  In  evidence  against  defendant  ova: 
his  objection,  the  objection  being  that  you 
could  not  admit  the  confessions  because  the; 
were  made  before  the  grand  Jury.  It  is  set- 
tled In  this  state  that  while  such  evidence  is 
not  properly  admissible  for  all  purposes,  nor 
in  reference  to  all  proceedings  of  the  grand 
Jury,  It  is  competent  when.  In  tbs  Judgment 
of  the  court.  It  Is  material  to  the  due  admin- 
istration of  Justice.  The  case  of  Ruby  v. 
State,  8  Tex.  App.  353,  was  overruled  in 
Clanton's  Case,  13  Tex.  App.  13&;  Thomp- 
son V.  State,  19  Tex.  App.  593;  Scott  t. 
State,  23  Tex.  App.  621,  6  S.  W.  142." 

It  Is  conceded  that  this  appellant  at  the 
time  of  this  confession  before  the  grand  jury 
was  und#  arrest,  and  suspected  of  the  crime 
of  which  she  was  subsequently  indicted  and 
tried.  It  was  not  knovra  at  the  time  that  she 
was  guilty.  The  killing  had  Just  occurred 
the  night  before,  and  the  grand  Jury  and  the 
officers  were  making  the  necessary  Investiga- 
tion to  locate  the  criminality.  It  is  contend- 
ed by  appellant  that  where  a  defendant  is 
carried  before  Inquisitorial  bodies,  such  as 
examining  courts  and  grand  Juries,  and  Is 
suspected  of  crime.  It  Is  not  proper  or  legal 
to  put  him  under  oath  In  detafling  bis  testi- 
mony. Our  statute  In  reference  to  examhi- 
ing  courts  provides  that  the  examining  mag- 
istrate shall  notify  defendant  it  Is  his  privi- 
lege to  make  a  voluntary  statement,  which. 
If  he  makes,  shall  be  reduced  to  writing,  and 
read  over  and  signed  by  him,  but  he  shall 
not  be  sworn.  There  is  no  such  provision  of 
our  law  with  reference  to  grand  Juries.  If  it 
were  necessary,  it  would  be  a  sufficimt  an- 
swer to  this  contention  of  appellant  to  rest 
the  matter  here.  But  this  question  has  been 
before  the  courts  in  more  than  one  case  in 
regard  to  confessions,  where  the  question 
arose  before  the  examining  court,  and  It  has 
been  held  that  sworn  confessions  before  ex- 
amining courts  can  be  used  against  accused. 
Jackson  v.  State,  29  Tex.  App.  458,  16  S.  W. 
247;  Salas  v.  State,  31  Tex.  Cr.  R.  485,  21 
8.  W.  44.  In  each  of  these  cases  appellant's 
confession  was  reduced  to  writing  and  swon 
to  by  him.  It  was  contended  by  appellant  in 
argument  that,  under  statutes  like  the  one 
under  discussion,  no  decision  could  be  found 
which  authorized  the  sworn  confession  of  a 
party  accused  of  crime  to  be  taken  before 
the  examining  court,  and  subsequently  Intro- 
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duced  against  bim.  The  two  cases  cited  su- 
pra (the  opinion  In  the  one  having  been  deliv- 
ered by  Judge  White  while  presiding  Judge 
of  this  court,  and  the  other  by  Judge  Hurt 
while  occupying  the  same  position,  and  with- 
out dissent  in  either  case)  have  never  before 
been  questioned.  We  are  referred  to  Wood's 
Case.  22  Tex.  App.  431,  8  S.  W.  336^  as  au- 
thority to  sustain  appellant's  contention.  In 
Wood's  Case  appellant  was  under  arrest,— at 
least,  was  In  charge  of  the  ofBcers,  and  under 
suspicion  of  the  crime  undergoing  Investiga- 
tion,—when  he  was  called  before  the  exam- 
ining magistrate,  placed  under  oath,  and  his 
testimony  taken.  However,  he  was  not  cau- 
tioned. The  court  held,  In  this  character  of 
ca&e,  that  the  testimony  of  the  defendant  can- 
not be  used,  under  such  circumstances,  against 
him,  unless  he  has  been  cautioned.  And  this 
signlflcant  language  Is  found  In  the  opinion: 
"Looking,  then,  to  the  facts  which  surround 
this  matter,  there  can  be  no  question  but  that 
appellant  was  under  arrest,  and,  not  being 
cautioned  as  the  Code  requires.  Ills  testimony 
taken  before  the  inquest  was  not  competent 
evidence  against  him."  That  case  is  in  line, 
as  we  understand,  with  all  the  other  author- 
ities in  this  state.  It  simply  held,  as  a  mat- 
ter of  Justice,  and  in  obedience  to  the  plain 
statutory  requirements,  that,  before  the  con- 
fessions of  a  party  who  is  under  arrest  can  be 
Dsed  against  him,  he  must  be  cautioned.  The 
question  in  that  case  was  not  that  contended 
for  by  appellant  (that  Is,  that  the  testimony 
was  r^ected  because  he  was  sworn),  but  it 
was  r^ected  because  he  was  not  cautioned; 
for  the  language  used  hy  Judge  Hurt  in  that 
opinion  clearly  Indicates  that,  if  he  had  been 
cautioned,  although  sworn,  the  testimony 
could  be  used  against  him. 

In  regard  to  the  instruction  of  the  district 
■ttomey  to  the  Jailer  that  no  one  should  be 
permitted  to  communicate  with  appellant,  and 
that  she  should  be  kept  In  dose  confinement, 
and  the  obedience  of  that  order  to  the  ex- 
tent of  declining  the  interview  solicited  by  the 
attorney  with  appellant,  this,  occurring  with- 
out the  knowledge  of  appellant  could  certain- 
ly have  no  effect  whatsoever  upon  whether 
her  confession  was  voluntai-y  or  Involuntary 
to  ItB  nature.  That  the  attorney  sought  the 
Interview .  was  not  known  to  appellant  It 
therefore,  could  not  have  affected  her  mental 
status  in  any  particular  whatsoever  In  her 
statement  before  the  grand  Jury.  Nor  Is  the 
fact  that  the  counsel  was  so  denied  the  inter- 
view, as  urged  in  the  bill  of  exceptions,  a 
reason  why  the  confession  should  have  been 
exdnded.  If  she  or  her  counsel  were  of  the 
opinion  that  some  right  constitutional  or  stat- 
utory, accorded  her,  had  been  violated  by  the 
action  of  the  district  attorney  or  by  the  ac- 
tion of  the  Jailer,  or  in  the  matters  referred 
ta  it  could  have  been  urged  in  the  proper 
way. 

The  motion  for  rehearing  Is  accordingly 
orermled. 


(July  22,  1902.) 

HKNDSRSON,  J.  (dissenting).  Appellant 
Insists  that  the  court  erred  in  admitting  in 
evidence  the  confession  of  Mrs.  Grimsinger, 
made  by  her  before  the  grand  Jury,  and  as 
testified  to  by  the  witness  Cook.  Appellant 
urges  that  said  confession  made  before  the 
grand  Jury  was  not  admissible  In  evidence,  on 
the  ground  that  the  truth  or  falsity  of  any 
statement  made  by  her  not  being  an  Issue,  it 
was  not  competent  for  the  state  to  go  into 
the  grand-JiuTT  room  and  produce  her  confes- 
sion against  her.  This  contention  w^s  for- 
merly the  law  in  this  state.  Hlnes  v.  State, 
37  Tex.  Cr.  R.  389,  39  S.  W.  935;  Qutgesell 
V.  State  (Tex.  (3r.  App.)  43  S.  W.  1016; 
Christian  v.  State,  40  Tex.  Cr.  E.  669,  61  S. 
W.  903.  These  cases,  however,  were  over- 
ruled In  Wisdom  v.  State  (Tex.  Cr.  App.)  61 
S.  W.  926,  from  which  I  dissented,  and  there- 
in gave  my  views  fully  upon  the  question. 
The  law,  however,  was  settled  In  that  case, 
and  has  since  been  followed.  Giles  v.  State 
(Tex.  Cr.  App.)  67  S.  W.  411,  and  no  more 
need  be  said  concerning  this  objection. 

Appellant  further  excepted  to  said  confes- 
sion on  the  ground  that,  notwithstanding  the 
warning  may  have  been  given,  the  same  was 
not  free  and  voluntary,  as  is  required  by  law. 
It  Is  Insisted  that  said  confession  was  not 
free  and  voluntary,  because  an  oath  was  ad- 
ministered to  her  m  the  grand-Jury  room.  A 
majority  of  the  court  maintain  that  the  oath 
administered  to  Mrs.  Grimsinger  as  a  witness 
in  her  own  case  In  the  gprand-Jury  room  does 
not  vitiate  the  confession.  And  in  support  of 
their  views  they  cite  .Tackson  v.  State,  29 
Tex.  App.  468,  16  S.  W.  247;  Salas  v.  State, 
31  Tex.  Or.  R.  486,  21  S.  W.  44.  An  exam- 
ination of  the  first-named  case  will  show 
that  It  Is  not  In  point,  inasmuch  as  the  con- 
fession there  was  admitted  notwithstanding 
it  was  sworn  to  by  defendant;  but  this  was 
on  the  ground  that  In  connection  with  such 
admission  the  party  made  statements  of  facts 
and  circumstances  that  were  afterwards  found 
to  be  true,  which  conduced  to  establish  his 
guilt  This  Is  provided  for  by  statute.  It  Is 
true,  in  the  Salas  Case,  that  the  sworn  state- 
ment made  before  the  examining  court  was 
admitted  in  evidence,  but  the  able  Judge  who 
rendered  the  decision  in  that  case  did  not  en- 
ter Into  a  discussion  of  our  statute  regulating 
voluntary  statements  before  examining  magis- 
trates. Article  2S&,  White's  Ann.  Code  Cr. 
Proc,  provides,  among  other  things,  that  such 
voluntary  statement  shall  not  he  sworn  to  by 
him.  It  would  seem  to  me.  If  the  statute  means 
what  it  says  when  It  provides  that  a  volun- 
tary statement  shall  not  be  sworn  to  by  an 
accused  person,  that  if  It  Is  sworn  to,  It  is 
not  a  voluntary  statement,  as  authorized  by 
law,  and  ought  not  to  be  admitted  In  evi- 
dence. When  the  legislature  enacted  our  stat- 
ute on  the  subject,  It  had  In  view  the  com- 
mon-law rule,  which  rendered  the  confession 
of  a  party  before  an  examining  magistrate. 
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If  made  under  oath,  InadmlBSIble,  aa  not  be- 
ing voluntary,  on  account  of  tbe  oath.  People 
V.  McMahon,  16  N.  T.  384.  1  refer  to  this 
case  for  a  full  discussion  of  the  subject,  sup- 
ported by  the  authorities  cited;  and  I  believe 
tt  has  a  direct  bearing  on  this  case,  so  far  as 
this  qifestion  is  concerned.  It  occurs  to  me 
that.  If  a  statement  made  by  an  accused  per- 
son before  an  examining  court,  If  sworn  to, 
Is  inadmissible  -  on  that  account,  then,  by  a 
stronger  reason,  when  a  statement  of  an  ac- 
cused person  Is  taken  before  the  grand  jury, 
and  Is  there  made  under  oath,  such  statement 
should  not  be  admissible. 

But  concede  that  the  oath  administered  to 
Mrs.  Grlmslnger  when  she  was  carried  before 
the  grand  jury  did  not  Invalidate  her  state- 
ment as  a  free  and  voluntary  confession; 
still,  under  the  testimony  In  this  case,  as  a 
predicate  for  the  confession,  I  do  not  believe 
that  the  same  was  admissible,  as  a  free  and 
voluntary  confession,  because  of  her  environ- 
ments or  the  facts  and  circumstances  which 
surrounded  her  at  the  time  she  made  the  con- 
fession. In  order  to  present  this  matter,  I 
will  briefly  review  the  clrctmistauces  under 
which  this  confession  was  extorted  from 
appellant:  This  homicide  was  committed  on 
the  night  of  the  16th  day  of  January,  1901. 
Early  the  next  morning,  appellant  was  ar- 
rested by  an  officer  and  taken  into  custody. 
About  9  o'clock  she  was  carried  by  the  officer 
before  Mr.  Adams,  justice  of  the  peace. 
There  she  was  held  in  custody  for  several 
hours,  being  examined  by  said  justice  and  the 
county  attorney  as  to  what  she  Imew  of  the 
alleged  murder.  It  does  not  appear  that  she 
was  either  sworn  or  warned  by  these  oflElcers. 
In  their  endeavor,  however,  to  And  from  her 
what  she  knew  about  the  murder  of  her  hus- 
band, the  justice  of  the  peace  informed  her 
in  the  presence  of  the  county  attorney,  and 
evidently  with  his  sanction,  that  it  would  be 
better  for  her  If  she  would  tell  the  whole 
truth  about  the  murder.  She  was  Informed 
by  him  "that  the  circumstances  of  the  case 
were  peculiar,  and  the  thing  for  her  to  do,  in 
order  to  get  out  of  it  and  have  it  to  be  light 
on  her,  was  to  tell  us  the  whole  truth  about 
it."  Notwithstanding  their  zealous  endeavor, 
it  does  not  seem  they  were  successful  In  in- 
ducing her  to  make  the  confession.  After 
their  futile  attempt,  about  1  or  2  o'clock,  she 
was  conveyed  to  the  Jail  by  the  officer,  and 
was  there,  according  to  the  testimony,  placed 
in  communlcado;  that  is,  the  Jailer  and  his 
deputies  were  Instructed  not  to  permit  any 
one  to  see  or  talk  with  her.  Shortly  after 
she  was  placed  in  jail,  Mr.  Newton,  her  attor- 
ney, endeavored  to  procure  an  audience  with 
her,  which  was  refused.  He  then  sought  the 
district  Judge,  in  order  to  Induce  him  to  per- 
mit him  to  have  an  interview  with  his  client 
It  seems  that  he  got  in  communication  by 
telephone  or  otherwise  with  judge.  In  the 
meantime,  however,  the  county  attorney  tele- 
phoned to  the  judge  not  to  permit  an  inter- 
view until  be  should  see  him.     Meanwhile 


the  sheriff  and  county  attorney  were  bwr 
procuring  a  reassembling  of  the  grand  jury, 
evidently  for  the  purpose  of  carrying  defend- 
ant there  to  testify  In  her  own  case.  Some 
time  in  the  evening,  about  4  o'dock,  the  dis- 
trict judge  came  to  the  court  room,  and  Mr. 
Newton,  appellant's  counsel,  had  an  audience 
with  him  for  the  purpose  of  procuring  permis- 
sion to  see  appellant  It  appears  the  judge 
was  about  to  grant  the  order,  when  appel- 
lant, In  charge  of  an  officer,  was  seen  passing 
through  the  room  on  her  way  to  the  grand- 
jury  room.  The  judge  informed  him  that  he 
could  see  her  after  she  should  be  brought  out 
of  the  grand-jury  room.  The  judge  states 
that  he  permitted  her  to  be  sent  before  tbe 
grand  jury  before  he  allowed  defendant's  coqd- 
sel  to  see  her.  The  county  attorney  was  also 
present  at  this  interview.  When  she  was 
carried  before  the  grand  jury  she  was  there 
sworn  as  a  witness  to  testify  concerning  tbe 
murder  of  deceased,  John  Orimsinger.  She 
was  there  warned  In  accordance  with  our 
statute  on  the  subject  and  was  then  examin- 
ed and  cross-examined  by  members  of  the 
grand  Jury  and  county  attorney  In  regard  to 
the  case.  During  the  progress  of  the  ex- 
amination or  cross-examination,— whichever  It 
may  be  termed,— she  was  told  she  would 
have  to  tell  the  truth;  that  the  grand  Jnrj 
could  only  help  her  if  she  told  the  tnitli. 
This  was  told  her  while  she  made  or  was 
making  some  conflicting  statements.  After 
she  had  made  the  statements,  and  before  she 
left  tbe  grand-jury  room,  she  waited,  she 
seemed  to  hesitate,  and  she  waa  then  asked 
whether  she  had  anything  more  to  say;  and 
she  then  made  some  remark  about  hoping 
the  grand  Jury  would  be  light  on  her.  Tbe 
judge,  In  explaining  this  bill,  says  he  did  not 
admit  any  of  her  statements  before  the  grand 
Jury  after  she  was  told  by  one  of  the  mem- 
bers that  If  she  would  tell  the  truth  they 
would  be  light  on  her.  These  were  substan- 
tially, as  I  understand,  both  from  the  record 
and  the  opinion  of  my  Bretbern,  the  facts 
and  circumstances  which  surrounded  appd- 
lant  when  she  made  the  statement  in  tbe 
grand-Jury  room  which  was  used  agahist  ber. 
Our  law,  following  the  rule  of  the  common 
law,  carefully  scrntlnlEes  the  circumstances 
under  which  the  confessions  are  made,  and 
rejects  confessions  altogether  unless  entirely 
voluntary.  After  the  arrest,  our  statute  safe- 
guards an  accused  person  against  the  hiquisl- 
torlal  powers  of  officers  and  courts.  Not  only 
is  a  warning  required  to  be  given  before  tbe 
evidence  may  be  osed  against  the  accused, 
but  it  must  also  appear.  In  addition  thereto, 
that  the  statement  was  not  Induced  by  coer- 
cion or  persuasion;  and  whenever  the  ques- 
tion is  raised  as  to  the  free  and  voluntary 
character  of  a  confession,  while  it  Is  prbnarlly 
for  the  decision  of  the  court,  the  burden  Is  on 
the  state  to  show  that  it  was  free  from  any 
Improper  influences.  As  was  said  in  Thomas 
T.  State,  35  Tex.  Cr.  B.  ITS,  32  S.  W.  HI: 
"The  burden  is  on  the  prosecuting  power  to 
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show  that  the  oonfessioD  was  ▼oluntary.  A 
confession  made  with  no  expectation  ot 
bringiug  good  or  averting  evil  la  termed  a 
'voluntary  confeealon.'  The  real  question  be- 
ing In  every  case ,  whether  the  confessing 
mind  was  Influenced  in  a  way  to  create  a 
donbt  of  the  truth  of  the  confession.  The 
harden  Is  on  the  state,  and  the  doubt  must 
be  excluded.  A  confession  Involuntarily  ut- 
tered, to  bring  temporal  good  or  avert  tem- 
poral evil,  even  when  the  contemplated  bene- 
fit is  small,  must  be  rejected.  The  circum- 
stances mider  which  the  confession  is  made 
Are  of  very  great  importance,  and  they  must 
be  looked  to  in  every  case;  and  when  this  Is 
done,  and  there  Is  nothing  pointing  to  the 
motive  prompting  the  confession,  it  will  be 
received.  Now,  when  there  Is  an  express  or 
implied  promise  to  aid  a  suspected  person,  or 
a  Oireat  of  temporal  injury,  or  when  the  sus- 
pected person  is  told  that  It  will  be  better 
for  bim  to  confess,  this  does  not  always  solve 
the  question.  It  is  true  that  the  inducement 
nnder  which  the  confession  was  uttered  is  of 
prime  Importance,  but  it  is  not  always  deci- 
sive. The  inducement  and  surrounding  cir- 
cumstances decided  the  question.  The  induce- 
ment may  not  be  sufBclent  to  show  the  mo- 
tive for  the  confession,  but,  when  read  in  the 
light  of  the  surrounding  circumstances,  may 
be  ample  proof  of  the  truth  of  the  confession." 
I  quote  from  Bram  v.  U.  S.,  168  U.  S.  632,  18 
Sup.  Ct.  183,  42  L.  Ed.  568,  on  the  same  sub- 
ject, as  follows:  "The  rule  Is  not  that,  in  order 
to  render  the  statement  admissible,  the  par- 
ticular communications  contained  in  the  state- 
ment must  be  voluntarily  made,  but  they  must 
he  sufficient  to  show  that  the  making  of  the 
frtatement  was  voluntary;  that  Is,  if,  from  the 
rauses  which  the  law  treats  as  legally  sulH- 
eient  to  engender  In  the  mind  of  the  accused  a 
hope  or  fear  In  respect  to  the  crime  charged, 
the  accused  shall  not  be  involuntarily  Impelled 
to  make  a  statement,  when  but  for  the  improp- 
er Influences  he  would  have  remained  silent." 
And  again  I  quote  as  follows:  "Although  the 
facts  would,  when  Isolated  from  the  other  cir- 
cumstances, not  be  sufBclent  to  warrant  an 
Inference  that  the  Influence  compelling  the 
confession  had  been  exerted,  yet,  when  taken 
as  a  whole,  they  may  give  room  to  the  strong- 
est Inferences  of  undue  Influence."  It  the 
doctrine  here  laid  down  be  correct,  the  fact 
that  an  accused  person  may  be  warned,  with 
all  the  solemnity  required  by  the  statute,  that 
what  he  should  say  may  be  used  against  him, 
and  that  no  statement  whatever  can  be  com- 
pelled, does  not  of  Itself  always  solve  the 
question;  but  this  warning  is  to  be  viewed 
in  the  light  of  the  surrounding  chrcumstances. 
If  these  show  that  the  party  was  entirely  free 
in  making  the  statement,  then  the  warning 
given  is  the  safeguard  authorizing  the  admis- 
sion of  the  confession.  If,  on  the  oth«r  hand, 
every  fact  and  circumstance  tends  to  show 
either  coercion  or  persuasion,  then  the  state- 
ment Is  not  admissible,  no  matter  how  freely 
or  solemnly  may  have  been  the  warning  glv- 
e9  8.W.— 38 


en.  If  this  doctrine  1>  not  correct,  but  tta« 
warning  alone  guaranties  the  admission  of  the 
statement  as  a  confession,  then  it  would  fol- 
low, by  the  same  logic,  that  a  mob  may  take 
a  prisoner  from  Jail  at  midnight,  convey  him 
to  a  secluded  spot,  place  a  rope  around  his 
neck,  with  the  other  end  throws  over  a  limb 
of  a  tree,  then  warn  him  under  the  statute 
and  ask  for  his  confession,  and  If,  through 
terror,  he  gives  It,  It  will  be  received  In  the 
courts  of  the  country.  I  take  It  that  we  are 
lauthorlzed  to  take  into  consideration  not  only 
the  warning,  but  all  the  facts  In  evidence 
tending  to  show  the  condition  of  appellant's 
mind  at  the  time  she  made  the  statement. 
It  may  be  that,  as  explained  by  the  Judge, 
what  was  said  to  appellant  by  one  of  the 
members  of  the  grand  Jury  (that.  If  she  would 
tell  the  truth,  the  grand  Jury  would,  help 
her),  made,  as  explained  by  the  Judge,  after 
she  had  given  her  Inculpatory  statement, 
would  not  of  Itself  exclude  the  testimony; 
but  when  we  look  back  across  the  record  to 
a  promise  of  similar  import  made  by  the  jus- 
tice of  the  peace  in  the  morning,  In  the  pres- 
ence of  and  with  the  assent  of  the  county  at- 
torney, and  when  we  recall  the  fact  that  this 
same  county  attorney  was  present  at  the  ex- 
amination in  the  grand-Jury  room,  and  that 
appellant  was  mindful  of  his  presence  and 
authority  In  the  premises,  it  shows  that  when 
she  made  the  statement  her  mind  must  have 
been  influenced  by  a  similar  promise  made 
to  her  by  one  in  authority  In  the  morning, 
and  who  was  then  present.  In  addition  to 
this,  we  must  also  remember  that  appellant 
after  her  examination  In  the  morning  before 
the  Justice,  had  been  placed  In  communlcado; 
that  Is,  she  was  not  allowed  to  consult  with 
any  one.  Not  only  were  her  friends  refused 
permission  to  communicate  with  her,  but  she 
was  deprived  of  the  privilege  of  consulting 
with  her  counsel.  It  Is  said,  however,  that 
this  occurred  without  the  knowledge  of  ap- 
pellant, and  consequently  could  have  no  ef- 
fect on  her  mind,  as  she  did  not  know  that  an 
attorney  had  been  employed  for  her.  The 
record  shows  that  he  was  employed  by  her 
brother.  While  this  Is  true,  yet  it  is  a  sig- 
niflcant  fact  tending  to  show  the  coercive 
means  that  were  being  used  by  the  officers 
In  charge  in  order  to  compel  what  should  be 
a  volimtary  coufossion.  Evidently  she  knew 
that  she  was  Isolated,  and  she  was  led  to  be- 
lieve by  the  offlcers  through  this  means  that 
she  was  abandoned  by  her  friends.  She  was 
not  permitted  to  know  that  they  bad  employ- 
ed counsel  for  her.  I  do  not  think  that  any 
question  can  be  raised  at  this  day  as  to  the 
right  of  her  attorney  to  consult  with  her  at 
the  Jail,  and  to  advise  her  at  every  step  In 
the  proceeding  being  taken  against  her.  To 
hold  otherwise  would  be,  In  effect,  to  deny 
the  right  of  counsel  altogether.  Her  attorney 
seems  to  have  taken  this  view  of  the  matter, 
and  to  have  insisted  on  his  right.  In  the 
meantime  an  effort  was  evidently  being  made 
by  the  offlcers  to  thwart  this  purpose  until 
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appelant  sbould  be  taken,  without  her  con- 
sent, as  a  witness  In  her  own  case,  before  the 
grand  Jury.  That  the  attorney  may  have 
advised  her  to  keep  her  own  counsel  Is  no  an- 
swer to  the  proposition.  As  her  lawyer,  he 
had  a  right  to  tell  her  "that  in  all  criminal 
prosecutions  the  accused  shall  not  be  compel- 
led to  give  evidence  against  herself."  Article 
1,  i  10,  Bin  of  Rights.  But  he  was  not  af- 
forded this  privilege,  but  saw  his  client  taken, 
without  his  or  her  consent,  before  the  grand 
Jury,  to  testify  against  herself  in  her  own 
case.  We  know  that  if,  during  the  trial,  the 
state  had  suggested  that  appellant  be  placed 
upon  the  stand,  in  order  to  testify,  this  alone 
would  require  a  reversal.  Article  770,  White's 
Ann.  C!ode  Or.  Proc.  The  legislature,  when  It 
came  to  authorize  a  defendant  to  testify  In 
bis  or  her  own  case,  safeguarded  the  right  so 
that  it  could  not  be  used  to  tlie  prejudice  -ot 
a  defendant.  Yet  here  the  spectacle  is  pre- 
sented of  the  state  being  permitted  to  do  by 
Indirection  what  it  could  not  have  done  by  a 
direct  proceeding.  The  state  could  not  re- 
quire Mrs.  Orlmslnger  to  testify  against  her- 
self In  her  own  case  on  the  trial  thereof;  but 
by  this  proceeding  the  state  Is  permitted, 
without  the  consent  of  appellant,  to  take  h« 
before  the  grand  Jury  as  a  witness  in  her 
own  case,  and  there  swear  her,  and,  because 
she  was  warned.  Introduce  her  statement  in 
evidence  against  her.  It  occurs  to  me  that 
this  is  a  more  dangerous  assault  upon  the 
rights  of  defendant  under  the  constitution, 
being  before  a  secret  tribunal,  than  If  It  had 
been-  consummated  In  the  open  trial  before 
the  Jury,  and  within  the  public  view.  As  I 
have  recounted,  not  one  but  every  circum- 
stance transpiring  on  that  eventful  morning 
was  calculated  to  Inspire  appellant  with  either 
hope  or  fear;  and,  to  show  her  state  of  mind, 
the  last  expression  used  by  appellant  before 
she  left  the  grand-Jury  room  was  the  expres- 
sion of  her  hope  that  they  would  be  light  on 
her.  Doubtless  she  expressed  this  because 
hope  had  been  held  out  to  her,  while  her  fears 
were  quickened  and  her  apprehensions  alarm- 
ed by  the  methods  adopted  in  securing  her 
statement.  I  do  not  believe.  In  the  adminis- 
tration of  the  law.  It  was  ever  Intended,  un- 
der our  system,  to  resort  to  such  methods, 
which  smack  too  much  of  the  Inquisition; 
and  I  fear  It  will  constitute  a  bad  precedent. 
I  note  in  this  connection  tbnt  some  cases 
are  referred  to  where  the  testimony  of  con- 
fessions made  before  grand  Juries  has  been 
admitted  in  evidence,  to  wit,  Paris  v.  State, 
35  Tex.  Or.  B.  82,  SI  S.  W.  855;  Thomas  v. 
State,  35  Tex.  Or.  R.  180,  32  S.  W.  771;  Gard- 
ner T.  State  (Tex.  O.  App.)  28  S.  W.  470. 
These  cases,  however,  were  rendered  before 
the  Hines  and  Gutgesell  Oases,  heretofore 
cited,  and  followed  a  misconception  of  what 
was  stated  In  Clanton's  Case,  13  Tex.  App. 
139.  These  cases  show  that  appellant  volun- 
tarily went  before  the  gi-and  Jury;  but  It  Is 
not  believed  that  any  case  can  be  found 
where  an  accused  has  been  taken,  without  her 


consent,  to  testify  before  the  grand  Jury  In 
her  own  case,  although  the  party  was  wanted 
that  such  testimony  can  be  used  against  her. 
There  ate  other  questions  dlacossed  in  the 
opinion,  to  which  I  do  not  agree.  I  believe 
the  court  should  have  given  the  charge  predi- 
cated on  defendant's  theory  that  she  was  not 
present  at  the  time  of  the  homicide,  and  did 
not  agree  or  consent  to  the  killing  of  her  hus- 
band, and  did  no  act  in  aid  thereof  while  it 
was  being  done.  But  I  do  not  deem  it  neces- 
sary to  enter  Into  a  discussion  of  these  mat- 
ters, as  I  believe  the  case  should  have  been 
reversed  on  account  of  the  Imprc^er  admis- 
sion of  appellant's  confession,  as  heretofore 
discussed. 


HOLLINS  V.  STATB. 

(Cktort  of  Criminal  Appeals  of  Texas.    June  18. 

1902.) 

PERJtIRT— INDICTMENT  —  SUFFICIENCY  —  BVI- 
DENCE— ADMISSIBILITY— OTHER  TRANS- 
ACTION—INSTRUCTIONS. 

1.  An  indictment  containing  two  averments 
of  perjury  is  not  insufficient,  in  using  the  sin- 
gular instead  of  the  plural  in  the  allegation  that 
defendant  knew  aaid  statements  to  be  false 
when  he  made  "it." 

2.  Where  defendant  la  charged  with  perjar; 
in  testifying  that  he  did  not  see  gambling  io 
the  woods  a  short  distance  from  his  liouse, 
evidence  that  he  gambled  at  another  game 
conducted  at  his  house  on  the  same  day  is  in- 
admissible. 

3.  Where  evidence  is  erroneously  admitted 
that  defendant,  charged  with  perjury  in  testi- 
fying that  he  did  not  see  gambling  at  a  certain 
place,  gambled  at  another  place,  it  is  error  to 
fail  to  charge  that  defendant  cannot  he  con- 
victed for  any  matter  connected  with  the  lat- 
ter game. 

Appeal  from  district  court,  Titus  county: 
J.  M.  Talbot,  Judge 

Jim  Uolllns  was  convicted  of  perjury,  and 
he  appeals.    Reversed. 

Ralston  &  Ward,  for  appellant  Robt  A. 
John,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  p.  J.  Conviction  for  perjury, 
tbe  penalty  affixed  being  three  years'  con- 
finement in  the  penitentiary. 

There  were  two  averments  of  perjury,  snd 
in  asserting  the  falsity  the  indictment  al- 
leged that  defendant  knew  said  "statements 
to  be  false  when  he  made  It";  osing  the  stai- 
gular,  "it,"  Instead  of  the  plural,  "them." 
This  criticism*  is  hypercritical  and  wltbont 
merit 

Albert  Bailey  testified  that  on  the  day 
they  played  craps  In  the  woods,  Jesse  Miller 
and  the  others  connected  with  the  game 
played  another  game  on  the  outside  of  tbe 
residence  of  appellant,  and  within  two  feet 
of  his  chimney;  that  at  that  game  defendant 
bet.  All  those  who  testlfled  as  eyewitnesses 
of  the  game  of  craps  state  that  appellant 
was  present  and  participated  In  the  game  at 
his  house.    The  theory  of  appellant  is  that 

1[  1.  Se«  Indlotmeot  and  IntonnaUoa.  voL  Xt,  CcaC 
Dig.  (  213.  — .  . 
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this  testlmonj  vtab  Injnrions  to  bim,  and 
wholly  disconnected  with  the  game  which 
coold  have  formed  the  basis  of  the  perjury. 
The  facts  show  that  the  parties  connected 
•with  the  two  games  mentioned  In  the  testi- 
mony—one at  the  residence,  and  the  other 
in  the  woods,   some  four  or  five  hundred 
yards  distant— all  played  in  both  games,  ex- 
cept appellant    Two  of  the  witnesses  testi- 
fied that  appellant  was  present  and  bet  at 
the  game  in  the  woods.    The  others   deny 
this.    The  perjury  la  based  upon  his  sworn 
statement  before  the  Justice  of  the  peace 
that  be  did  not  see  the  parties  mentioned 
play  at  a  game  of  craps  not  at  a  private 
residence,  and  he  did  not  see  the  parties  bet 
at  such  game  of  craps.    The  Justice  of  the 
peace  testified  that  the  question  he  directed 
to  appellant  In  regard  to  the  game  was  as 
to  the  game  played  In  the  woods,  but  that 
be  asked  him  generally  if  he  had  seen  any 
gambling  in  Tlolation  of  the  law.    It  is  un- 
questioned, and  admitted  by  defendant,  that 
he  did  play  at  the  game  at  the  house,  but 
most  posltlyely  denied  that  he  played  In  the 
game  in  the  woods.    These  were  different 
transactions,   occurring  the  same  day,   and 
not  far  apart.    We  believe  the  testimony  In 
regard  to  the  game  at  the  house  should  have 
been  excluded  on  motion  by  appellant  for 
that  purpose.    White's  Ann.  Code  Cr.  Proc. 
1 1120.    It  did  not  tend  to  connect  defendant 
with  the  second  game,  nor  to  identify  the 
second  game  in  any  way,  nor  to  show  ap- 
pellant's intent.    If  it  had  been  admissible 
for  either  of  these  purposes,  it  would  then 
have  become  the  duty  of  the  court  to  in- 
struct the  Jury  as  to  the  purpose  for  which 
It  was  Introduced,  because  the  transaction  at 
the  house  could  not  form  the  basis  of  per- 
jury, and  was  wholly  Immaterial,  and  be- 
cause it  was  not  a  violation  of  the  law,  and 
conld  not  afford  a  predicate  for  perjury.    As 
the  testimony  was  before  the  Jury,  and  they 
were  nninstnicted  as  to  the  effect  that  this 
transaction  at  the  house  could  not  form  the 
predicate  for  perjury,  and  it  being  uncon- 
tradicted that  he  did  play  in  the  game  at  the 
house,  the  Jury  may  have  concluded  that  It 
was  sufficient  to  Justify  the  verdict.    In  our 
opinion,  the  court  erred  in  admitting  the 
testimony  as  to  the  transaction  at  the  house, 
and  further  erred,  after  having  admitted  it, 
In  not  informing  the  Jiffy  that  they  conld  not 
convict  defendant  under  this  indictment  for 
any  fact  or  matter  connected  with  the  game 
played  at  the  house. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


KUOEL  et  al.  v.  KNUCKLES  et  aL 

(Comt  of  Appeals  at  St.  Louis,  Mo.    July  22, 

1002.) 

EJKTMKNT— IMPROVEMENTR-NOTICE   OF  AD- 
VERSE TITLBt-ACTUAL   KNOWLKDOK. 
1.  In  a   suit  by   defendant   in   ejectment   to 
recoTer  tli«  value  of  improvements  (under  Bev. 


St  1889,  i  3072)  tt  appeared  that  the  claim- 
ant had  ample  means  of  luiowledge  of  the  ad- 
verse title  before  making  the  Improvements  for 
which  he  claimed  compensation.  Held,  that 
the  trial  court  was  warranted  in  finding  actnal 
notice  of  the  adverse,  title  ia  the  circumstances 
described  in  the  opinion. 

2.  In  a  suit  under  the  section  above  men- 
tioned the  claimant  cannot  be  defeated  by  mere 
constructive  notice  of  the  adverse  title. 

3.  The  origin  of  the  statute  cited  above  is 
indicated,  and  its  essentials  declared  to  be  good 
faith  and  innocence  on  the  part  of  the  claim- 
ant for  compensation. 

4.  Possession  of  the  means  of  knowledge  of 
a  particular  fact  justifies  a  finding  of  actual 
knowledge  thereof. 

(Hyllabus  by  the  Judge.)  , 

Appeal  from  circuit  court,  St  PrancolB 
county;  Jas.  D.  Fox,  Judge. 

Action  by  Rachel  Kugel  and  others  against 
William  O.  Knuckles  and  others.  Judgment 
for  defendants,  and  plalntlfCs  appeal.  Affirm- 
ed. 

Wm.  Carter  and  Huff  &  Sleeth,  for  appel- 
lants. B.  H.  Marbury  and  M.  B.  Smith,  for 
respondents. 

BARCLAY,  J.  This  is  "a  statutory  action 
to  obtain  compensation  for  Improvements, 
as  permitted  by  the  Missouri  statute  regulat- 
ing actions  for  the  recovery  of  possession  of 
real  property.  Rev.  St  18S»,  {  3072.  The 
present  plaintiffs  were  defendants  In  an  ac- 
tion of  ejectment  In  the  circuit  court  of 
St.  Francois  county.  Mo.,  wherein  the  present 
defendants  prevailed,  and  at  the  November 
term,  1899,  had  Judgment  against  plaintiffs 
for  the  recovery  of  possession  of  two  cer- 
tain lots  of  land  in  the  city  of  Farmington^ 
together  with  the  usual  order  of  execution. 
Then  the  suit  at  bar  was  begun  at  the  same 
term  of  court  to  recover  of  defendants  (the- 
former  plaintiffs)  the  value  of  certain  Im- 
provements made  by  plaintiffs,  consisting  of  a 
sidewalk,  some  fencing,  a  house,  and  a  cis- 
tern, the  total  value  of  which  is  about  $1,500. 
The  pleadings  need  not  be  recited.  The 
substance  of  the  case  .Is  this:  Plaintiff  Mrs. 
Kugel  acquired  an  interest  in  the  land  in 
question  through  a  sale  for  taxes  In  May, 
1890,  and  obtained  a  sherifTs  deed  purporting 
to  convey  to  her  the  estates  therein  of  John 
W.  Knuckles  and  George  J.  Cundlff,  defend- 
ants in  the  tax  case.  The  land  was  then 
vacant.  Afterwards  the  same  plaintiff  ob- 
tained a  warranty  deed  from  John  W. 
Knuckles  and  wife  February  23,  1802.  Mr. 
Kugel  and  his  wife,  the  grantee  in  the  above 
conveyances,  assumed  possession  of  the  laud 
In  1800,  after  the  first  deed  above  mention- 
ed. Not  long  afterwards  they  made  the  im- 
provements In  the  order  In  which  they  are 
mentioned  above.  Having  a  wish  to  borrow 
some  money  on  the  land  as  security  In  order 
to  build  the  house,  Mr.  Kugel  obtained  an 
abstract  of  title  March  12,  1891,  which  dis- 
closed that  the  land  had  been  devised  by 
Tabltha  Green  to  John  W.  Knuckles  for  life, 
with  remainder  to  the  heirs  of  his  body,  in 
default  whereof  the  title  sbonU  vest  iln 
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Oeorge  J.  Gundlff  and  bis  heirs.  The  will  was 
not  recorded  In  the  recorder's  office  of  St 
Francois  county  until  July  3,  1891,  but  It 
had  been  probated  November  23, 1881.  Plain- 
tiffs, however,  disclaim  knowledge,  or  at  least 
understanding,  of  the  meaning  of  the  report 
on  the  title  prepared  by  the  attorney  who 
made  the  Investigation  of  the  records  on 
their  behalf.  It  does  not  appear  necessary 
to  recite  the  testimony  at  large.  It  seems 
to  us  to  warrant  the  Inferences  which  the 
learned  trial  judge  drew  from  It,  and  to 
Which  we  shall  refer  again.  The  case  was 
tried  without  a  Jury.  At  the  close  of  the 
evidence  platotiffs  asked,  and  the  court  re- 
fused, a  binding  declaration  of  law  for  a  find- 
ing In  favor  of  plaintiffs  for  the  value  of  the 
improvements.  The  court,  however,  then  ap- 
proved the  following  declaration  requested  by 
plaintiffs:  "(1)  The  court  declares  the  law  to 
be  that.  If  the  plaintiffs  purchased  the  lots 
In  controversy  in  good  faith,  believing  that 
they  acquired  good  title  thereto,  and  put  the 
improvements  on  said  lots  prior  to  their  hav- 
ing received  any  notice  of  the  dalm  of  these 
defendants,  then  and  In  that  event  the  plain- 
tiffs are  entitled  to  recover  the  value  of  the 
improvements  so  put  upon  said  lots  by  them, 
and  the  finding  and  judgment  of  the  court 
will  be  for  the  plaintiffs.  The  court  further 
declares  the  law  to  be  that  the  record  In- 
troduced In  evidence  In  this  cause  did  not 
Impart  such  notice  to  these  plaintiffs  as  would 
deprive  them  of  the  right  to  recover  the  value 
of  the  Improvements  put  upon  said  lots  by 
the  plaintiffs."  The  court  gave  judgment  for 
defendants,  and  plaintiffs  took  this  appeal, 
after  the  usual  motions  and  exceptions  for  re- 
view. 

The  right  of  recovery  In  this  case  depends 
entirely  upon  the  verity  of  the  contention  of 
plaintiffs  that  the  Improvements  for  which 
compensation  Is  sought  were  made  in  good 
faith  before  notice  of  the  adverse  title.  Rev. 
St.  1899,  §  3072.  The  law  which  permits  this 
kind  of  aftermath  to  an  action  of  ejectment 
Is  old  In  Missouri.  Its  form  was  distinctly 
outlined  by  an  enactment  In  the  year  1816, 
antedating  the  formation  of  the  state  govern- 
ment in  Missouri  territory.  1  Terr.  Laws,  p. 
404,  c.  103;  Geyer's  Dig.  p.  226.  Its  germ  Is 
found  in  an  ancient  system  of  jurisprudence. 
Just.  Inst  bk.  2,  tit  1,  i  30;  Sandars,  Inst 
(4th  Ed.)  p.  184.  The  principle  of  justice  on 
which  It  rests  is  no  longer  a  subject  of  debate. 
The  fundamental  ideas  which  sustain  its  ap- 
plication are  good  faith  and  Innocence  on  the 
part  of  the  claimant.  In  the  case  at  bar  the 
testimony  and  admlsrions  of  the  active  plain- 
tiff, who  acted  as  agent  for  his  wife,  the 
other  plaintiff,  fully  justified  the  finding  of 
facts  by  the  learned  trial  judge,  under  the 
declaration  of  law  requested  "by  the  emi- 
nent and  accurate  counsel  who  represented 
plaintiffs.  It  was  shown  by  the  testimony 
that  at  the  very  time  plaintiff  acquired  the 
title  a  former  owner  of  the  land  mentioned 
to   one  of  plaintiffs  the   "Green  will,"    by 


the  terms  of  which  foil  notice  was  given  that 
John  W.  Knuckles  (whose  title  plalntUEs  bad) 
possessed  only  a  life  estate.  His  children,  the 
defendants  in  this  suit  (plaintiffs  in  the  eject- 
ment), were  the  owners  of  the  remaindv  In 
fee,  subject  only  to  the  contingency  of  smrlv- 
ing  blm.  Rev.  St  1899,  {{  4592,  4584.  The 
deed  obtained  by  one  of  the  plaintiffs  from 
John  W.  Knuckles  referred  expressly  to  the 
Green  will,  and  the  latter  had  been  probat- 
ed in  1881  In  St  Francois  county.  Plalntifis 
lived  in  Farmlngton,  and  could  have  seen  the 
will  by  simply  going  to  the  office  of  the  pro- 
bate court  In  that  city,  or  have  had  it  ex- 
amined by  counsel.  The  contents  of  the  ab- 
stract of  title  prepared  at  the  Instance  of 
plaintiffs  furthermore  gave  full  notice  of  the 
limited  nature  of  the  title  they  had,  which 
was  only  a  life  estate.  A  man  may  not  close 
bis  eyes  to  all  avenues  of  light,  and  claim 
the  benefit  of  Ignorance,  when  the  means 
of  knowledge  are  immediately  at  his  hand; 
or  at  least  the  possession  of  complete  means 
of  Information  warrants  a  court  in  drawing 
the  inference  of  his  knowledge  from  facts 
which  disclose  such  abimdant  means  thtTc- 
of  as  here  appear.  A  court  may  infer  that  a 
party  has  used  such  means  and  acquired  ac- 
tual knowledge  in  circumstances  like  those 
here  shown.  State  v.  Purcell,  131  Mo.  312, 
33  S.  W.  13.  Constructive  notice  of  the  ad- 
verse title  is  not  sufficient  to  defeat  the  re- 
covery tor  Improvements;  actual  notice  is  re- 
quhred.  Brown  v.  Baldwin,  121  Ma  UNi, 
25  S.  W.  858.  We  regard  the  testimony  here 
as  affording  ample  support  for  the  finding 
of  actual  notice  to  or  knowledge  by  plaintiffs 
of  the  adverse  title.  These  principles  of  proof 
have  been  applied  In  suits  of  this  particular 
sort  so  often  as  to  render  any  elaborate  dis- 
cussion of  the  subject  needless.  Lee  v. 
Bowman,  65  Mo.  400;  Drey  v.  Doyle,  99  Mo. 
459,  12  S.  W.  287;  Brown  v.  Baldwin,  121 
Mo.  106,  25  S.  W.  858.  The  learned  clrctilt 
judge  was  surely  right  in  refusing  to  declare 
that  plaintiffs  were  entitled  to  recover  as  a 
matter  of  law.  That  is  the  only  Issue  of  law 
Involved  in  the  appeal. 
The  judgment  is  afllrmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


STATE   ex    rel.    BABTRAW   t.    LONG- 
FELLOW. 

(Court  of  Appeals  at  St  Louis,  Mo.    July  22. 
1902.) 

MUNICIPAIj  corporations  —  BUILDINa  IN- 
SPECTORS—ASSISTANTS -  RKMOVAlr-CHANOE 
OP  SAI^ART— OFFICIAL  NOTICE— MANDAMOS. 

1.  Building  inspectors  in  St  I^ois  are  "as- 
sistants" of  the  commissioner  of  public  bnild- 
ings,  and  na  such  they  may  be  removed  by  the 
chief  officer  whom  they  assist. 

2.  The  meaning  of  the  word  "assistant"  i» 
defined  by  the  court 

3.  The  provisions  of  the  charter  and  ordi- 
nances of  the  city  of  St  Lonis  touching  re- 
movals from  office  of  subofdinate  offlciaU  hf 
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their  snperiors  are  fully  discuased.  State  ex 
rel.  Enlttd  t.  LongfeUow  (St  L.)  67  S.  W.  065, 
followed. 

4.  An  "officer,"  within  the  meaning  of  the 
St.  Lonis  charter  provision  forbidding  the 
change  of  an  ofScer's  salary  during  the  term 
for  which  he  was  elected  or  appointed,  is  one 
who  by  the  local  law  enjoys  either  an  annual 
s&larr  or  a  definite  term  of  office.  As  to  other 
officers,  not  included  in  the  above  definition,  it 
is  rompetent  for  the  municipal  assembly  to 
alter  their  salaries  or  tenures  of  office. 

5.  An  ordinance  referring  to  "all  appoint- 
ments of  janitors,  engineers,  or  other  persons" 
does  not  inclnde  inspectors  of  buildings.  The 
words  "other  persons"  do  not  reach  a  higher 
(lass  of  ofBciais  (such  as  building  inspectors) 
than  those  ennmerated,  but  only  apply  to  those 
(jusdem  generis. 

6.  Where  an  official  notice  is  otherwise  valid, 
it  is  not  invalidated  by  the  superfluous  signature 
nl  another  officer.  The  good  part  of  the  no- 
tice is  not  vitiated  by  the  unnecessary  addi- 
tion. 

7.  The  court  suggests  a  doubt  whether  man- 
damus is  available  to  compel  recognition  of 
plaintiS  as  an  officer,  and  a  query  whether  a 
prior  action  against  the  city  for  salary  consti- 
tutes an  obstacle  to  mandamus. 

(Syllabus  by  the  Judge.) 

Appeal  from  St.  Lonis  circuit  court;  Wm. 
Zachrits,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
Francis  M.  Bartraw,  against  C.  P.  Longfel- 
low. Judgment  for  rdator,  and  defendant  ap- 
peals.  Reversed. 

C  W.  Bates,  for  appellant.  Lererett  Bell, 
for  respondent 

B.UICLAY,  J.  Mr.  Bartraw,  tbe  relator, 
brought  this  action  to  obtain  a  mandamus  to 
defendant  as  commissioner  of  public  build- 
ings of  the  city  of  St.  Louis,  to  require  him 
to  recognize  relator  as  Inspector  of  buildings. 
We  need  not  Bi>ecially  describe  the  pleadings. 
There  is  no  dispute  about  the  facts  material 
to  the  decision.  Relator  was  duly  appointed 
one  of  the  ln8pect(»s  of  buildings  in  defend- 
ant's department  of  public  buildings,  in  Oc- 
tober, 1S99.  The  office  of  Inspector  of  build- 
ings is  one  created  by  ordinance.  Part  of  tbe 
ordinance  affecting  this  office  (Rev.  Ord.  1892, 
i  71i>j  in  force  at  the  time  relator  was  ap- 
pointed Inspector  was  as  follows:  "There 
shall  be  five  inspectors  of  buildings  appointed 
by  the  commissioner  of  public  buildings,  to 
be  approved  by  the  mayor,  who  shall  be  prac- 
tical builders,  and  whose  salaries  shall  be  paid 
in  monthly  installments  at  the  rate  of  $1,200 
pa  annum  each.  Said  inspectors  shall  give 
bond  to  tbe  city  of  St  Louis  for  the  faithful 
perforn.ance  of  their  duties,  to  be  approved 
by  the  mayor  and  council.  The  first  appoint- 
mest  of  Inspectors  of  buildings  shall  be  for 
tbe  term  ending  on  the  first  Tuesday  In  April, 
1896,  and  thenceforward  the  appointments 
shall  be  made  for  the  term  of  four  years." 
Afterwards  tbe  ordinance  above  quoted  was 
re^nacted,  with  the  word  "six"  instead  of 
"five,"  so  as  to  provide  for  six,  instead  of 
Jtb,  inspectors  (Ordinance  18,961  of  1897). 
Bf  section  704  of  the  revised  ordinance  of 
April  7,  1803,  it  is  provided  that  "all  appoint- 


ments of  janitors,  engineers,  or  other  persons 
by  tbe  commissioner  of  public  buildings  shall 
be  subject  to  the  approval  of  tbe  mayor  and 
president  of  the  board  of  public  Improve' 
ments,  and  may  be  removed  by  the  mayor,  or 
by  the  commissioner  and  president  of  the 
board  of  public  Improvements,  whenever  the 
Interests  of  the  city  require  It"  This  provi- 
sion constitutes  sectlcn  12  in  tbe  present  Mu- 
nicipal Code  (1001).  Relator  continued  to 
serve  as  Inspector  of  buildings  until  October 
SI,  1900,  at  which  time  there  took  effect  a 
notice,  given  to  blm  by  the  president  of  the 
board  of  public  Improvements  and  the  deputy 
commissioner  of  public  buildings  (In  the  ab- 
sence of  his  chief),  declaring  that  relator's 
services  as  Inspector  of  buildings  would  not 
be  required  after  that  time,  and  that  be  was 
removed  from  said  employment  and  position 
at  said  date.  The  reason  of  the  removal,  as 
the  record  shows,  had  no  reference  to  any 
misconduct  or  deficiency  In  tbe  performance 
of  duty  by  relator,  but  was  occasioned  by 
want  of  adequate  funds  to  meet  the  expense 
of  his  retention.  No  question  of  the  sufficien- 
cy of  the  notice  in  respect  of  Its  form  is  rais- 
ed; but  relator  asserts  that  It  was  inopera- 
tive to  discharge  blm,  and  that  the  attempt 
to  remove  him  was  unwarranted  and  Invalid. 
It  appears  that  tbe  present  suit  was  begun 
July  26,  1901.  Relator  had  already  brought 
an  action  before  a  Justice  of  the  peace,  Feb- 
ruary 4,  1901,  claiming  three  months'  salary 
to  be  due  him  as  Inspector.  That  action  is 
pending,  according  to  statements  of  both 
parties  in  the  briefs  In  this  court  The  cause 
at  bar  was  tried  upon  the  Issues  made  on  tbe 
alternative  writ,  the  return  thereto,  and  relat- 
or's general  denial  of  the  new  matter  in  tbe 
return.  Tbe  trial  court  found  in  favor  of 
plaintiff,  and  directed  a  peremptory  manda- 
mus to  defendant  requiring  him  to  recog- 
nize relator  as  Inspector  of  buildings,  and  to 
assign  him  to  duty,  and  to  permit  him  to  per- 
i  form  the  functions  of  said  employment  De- 
fendant took  an  appeal  to  this  court  In  proper 
form. 

At  tbe  trial  tbe  following  additional  fScts 
appeared  in  evidence:  The  city  bad  duly  en- 
acted an  ordinance  in  1900  which  amended 
section  715,  above  quoted,  so  as  to  read 
as  follows:  "Tliere  shall  be  six  Inspectors  of 
buildings  appointed  by  the  commissioner  of 
public  buildings,  to  be  approved  by  the  may- 
or, who  shall  be  practical  builders,  and  whose 
salaries  shall  be  one  hundred  dollars  per 
month  each,  payable  monthly.  Said  inspect- 
ors shall  give  bond  to  the  dty  of  St  Louis 
for  tbe  faithful  performance  of  their  duties 
in  the  sum  of  five  thousand  dollars  each, 
with  two  good  and  sufficient  securities,  to  be 
approved  by  the  mayor  and  council.  Tbe  first 
appointment  of  inspectors  of  buildings  shall 
be  for  the  term  ending  on  the  first  Tuesday 
in  April,  eighteen  hundred  and  ninety-five." 
Mun.  Code  St  liouis  1900,  {  30.  That  ordi- 
nance, however,  became  operative  after  rela- 
tor. In  1899,  had  entered  upon  the,  duties  of 
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his  appointment  as  Inspector.  Certain  provi-: 
slons  of  the  charter  of  the  city  of  St.  Louis 
require  mention,  as  having  some  real  or  sup- 
posed bearing  on  the  issues  In  this  case.  Part 
of  section  14,  art.  4,  of  the  charter  (Mun.  Oode 
1901,  p.  233.  {  14),  is  as  follows:  "The  assist- 
ants of  any  officer  shall  hold  their  positions 
during  good  behavior,  unless  otherwise  pro- 
vided by  ordinance,  but  may  be  removed  for 
cause  by  the  mayor,  or  by  the  officer  under 
whom  they  work,  at  his  pleasure.  By  sec- 
tion 43,  art.  4  (Mun.  Code  1901,  p.  ^2),  It 
is  provided  that  "the  term  'officers,'  whenever 
used  In  this  charter,  shall  include  all  persons 
holding  any  situation  under  the  dty  govern- 
ment or  Its  departments,  with  an  annual  sal- 
ary or  for  a  definite  term  of  office."  Section 
32  of  article  3  of  the  charter  (Mun.  Code  1901, 
p.  225,  i  32)  Is  as  follows:  "The  assembly 
shall  have  the  power,  by  a  vote  of  three- 
fourths  of  the  members  of  each  house,  to 
transfer  and  distribute  the  powers  and  duties 
In  part  or  In  whole,  of  any  office  provided  for 
in  this  charter,  to  another,  or  others,  and  In 
such  case  the  performance  of  the  powers  or 
duties  added  to  those  of  any  office  shall  not 
entitle  its  officer  to  additional  compensation, 
and  In  case  the  entire  powers  and  duties  of 
an  office  be  so  transferred  and  distributed,  the 
compensation  of  the  holder  of  such  office  shall 
cease,  and  he  shall  no  longer  be  the  officer 
thereof."  Part  of  section  26  of  article  8 
(Mun.  C!ode  1901,  pp.  209,  218),  conferring 
legislative  power  upon  the  maj'or  and  munic- 
ipal assembly,  declares  that  they  "shall  have 
power  within  the  city,  by  ordinance  not  in- 
consistent with  the  constitution  or  any  law 
of  this  state,  or  of  this  charter,  •  •  •  to 
regulate  and  provide  for  the  election  or  ap- 
pointment of  city  officers  required  by  this 
charter,  or  authorized  by  ordinance,  and  pro- 
vide for  their  suspension  or  removal;  and 
they  shall  establish  the  salaries  of  all  officers 
and  compensation  of  all  employes,  excepting 
day  laborers,  and  Jurors  and  witnesses,  re- 
spectively, for  their  services:  provided,  that 
the  salary  of  no  officer  shall  be  changed  dur- 
ing the  term  for  which  he  is  elected  or  ap- 
pointed and  that  no  other  officer  receiving  a 
salary  shall  receive  any  fees  or  other  compen- 
sation for  his  services."  Section  28,  art  4 
<Mun.  (3ode  1901,  p.  239),  is  In  these  words: 
"The  municipal  assembly  shall,  by  ordinance, 
define  the  duties  of  all  city  officers,  and  may 
change,  increase  or  diminish  them  in  a  man- 
ner not  Inconsistent  with  this  charter." 

1.  It  will  be  readily  seen  from  the  fore- 
going outline  of  this  case  that  its  most  im- 
portant features  fall  within  reach  of  a  de- 
cision rendered  by  the  presiding  Judge  of 
this  court  In  State  ex  rel.  Knittel  v.  Long- 
fellow, (57  S.  W.  665.  One  point  of  differ- 
ence in  the  facts  of  the  two  cases  presents 
more  sharply  a  question  then  determined, 
and  appears  to  sngsest  a  few  further  com- 
ments. We  refer  to  the  fact  that  in  this 
case  It  clearly  appears  that  the  relator  was 
appointed  to  the  office  of  Inspector  of  build- 


ings under  ordinance  No.  18,964,  atwve 
quoted,  prior  to  the  enactment  of  section  30 
of  the  present  Municipal  Code.  The  bearing 
Of  section  1334  of  the  Mimicipal  Code  (page 
710)  was  discussed  in  the  opinion  ot  this 
court  already  cited.  We  may  add  that  the 
conclusion  then  announced  is  further  sup- 
ported by  the  decision  of  the  supreme  court 
in  State  ex  rel.  Kane  r.  Johnson,  123  Mo.  43, 
27  S.  W.  399.  The  effect  of  the  ordinances 
relating  to  the  inspection  of  buildings  ap- 
pears to  us  to  warrant  the  classification  ot 
building  inspectors,  such  as  the  relator  was, 
as  "assistants"  of  the  commissioner  of  pnb- 
lic  buildings,  within  the  purview  of  section 
14,  art  4,  of  the  charter  above  quoted. 
There  can  be  no  doubt  that  the  commissioner 
of  public  buildings  is  himself  an  officer  with- 
in the  meaning  of  sections  14  and  43  of  ar- 
ticle 4  of  the  St  L<ouis  charter,  as  he  enjoys 
both  an  annual  salary  and  a  definite  torn  ot 
office.  The  word  "assistant"  is  susc^tlble 
ot  considerable  variety  of  meaning,  to  b« 
made  definite  in  each  case  by  the  aid  of  the 
context,  the  circumstances,  and  other  recog- 
nized materials  of  interpretation.  The  word  in 
the  plural  has  been  sometimes  held  to  mean 
officers.  Hawkings  v.  Newman,  4  Mees.  & 
W.  613.  An  "assistant"  was  held  not  to  be 
a  deputy  of  his  chief  in  U.  S.  v.  Adams  (C. 
C.)  24  Fed.  348.  In  the  latter  case  an  "as- 
sistant" was  defined  to  be  "one  who  stauds 
by  and  helps  or  aids  another."  Page  351. 
The  definition  Just  quoted  adheres  closely  to 
the  primary  meaning  of  the  word  as  foimd 
in  the  ancient  language  from  which  it  has 
been  transmitted  to  us.  We  shall  not  at- 
tempt to  define  the  meaning  of  the  term  as 
It  appears  Ih  the  city  charter,  farther  than 
to  say  that  the  relator,  as  a  building  In- 
spector, was  comprehended  within  It 

The  consequence  of  the  enactment  of  sec- 
tion 30  of  the  present  Municipal  Code  was 
to  change  the  nature  of  the  municipal  em- 
ployment In  which  relator  was  engaged 
The  final  ordinance  made  relatcT  an  employ^, 
instead  of  an  officer,  if  the  city  had  power 
by  ordinance  to  make  such  a  cliange  in  re- 
lator's status.  We  think  that  It  undoubted- 
ly had  such  power,  under  the  charter  pro- 
visions already  quoted.  The  relator,  no 
doubt,  remained  an  "officer"  in  some  senses 
of  that  word,  but  not  in  the  sense  in  which 
the  word  is  used  in  section  43  of  article  4 
of  the  charter.  By  retaining  his  situation 
after  the  change  which  section  30  of  the  Mu- 
nicipal Code  underwent,  relator  became  li- 
able to  removal,  as  an  assistant  employe,  at 
the  pleasure  of  the  commissioner  of  pnbHc 
buildings.  It  is  wholly  immaterial  (the  re- 
moval being  otherwise  valid)  that  the  notice 
to  relator  of  his  removal  was  also  signed  by 
the  president  of  the  board  of  public  improve- 
ments, with  the  evident  intention  of  con- 
forming to  section  12  of  the  Municipal  Cod? 
(page  436,  §  12).  It  was  held  In  the  Knittel 
Case,  already  cited,  that  the  words  "or  the 
persons,"  appearing  in  that  section,  do  not 

Digitized  by  VjOOQIC 


Mo.) 


GLOVER  T.  CAPE  GIRARDEAU.  B.  *  S.  R.  CO. 


699 


reach  employ^  of  the  class  to  which  relator 
belongs. 

No  questioD  was  raised  in  the  circuit  court 
of  any  yested  right  of  relator  to  the  oflSce 
by  virtue  of  the  constitution.  None  is  there- 
fore iuvolved  in  this  appeal.  City  of  St. 
Louis  V.  Brown,  155  Mo.  545,  56  S.  W.  298. 

2.  In  view  of  the  conclusion  to  which  the 
above  remarks  point,  it  becomes  futile  for 
08  to  consider  whether  there  was  fatal  delay 
in  instituting  these  proceedings  for  manda- 
mus, or  whethar  that  writ  is  available  to 
compel  such  acts  on  the  part  of  a  public  offi- 
cer as  are  here  demanded,  which  the  alterna- 
tive writ  declares  to  be  "to  recognize  the  re- 
lator as  an  inspector  of  buildings  In  St. 
Louis,  and  assign  him  to  duty  as  such,  and 
to  permit  him  to  perform  the  functions  there- 
of," or  whether  the  pendency  of  relator's 
prior  action  for  salary  in  the  same  account 
constitutes  any  obstacle  to  him  in  this  liti- 
gation. 

For  a  more  complete  expression  of  our 
views  we  refer  again  to  the  Knittel  decision, 
which  deals  with  some  of  the  most  Important 
phases  of  this  action,  and  agree  that  this  judg- 
ment be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  Judgment  denying 
the  peremptory  writ,  with  costs. 

BLAND,  P.  J.,  and  GOODH,  J.,  concur. 


STATE  ex  rel.  MAGNBK  v,  LONGFEL- 
LOW. 
iCourt  of  Appeals  at  St.  Louis,  Mo.    July  22, 
1902.) 

HUNICIPAli  CORPORATIONS— INSPECTOR  OP 

BUILDINGS. 

LThis  decision  follows  State  ex  rel.  Knittel 
T.  Longfellow  (St  L.)  67  S.  W.  665,  and  State 
vx  rel.  Bartraw  v.  Longfellow  (officially  uure- 
rorted,  decided  at  this  term)  69  S.  W.  596. 

(Syllabus  by  the  Judge.) 

Appeal  from  St  Louis  circuit  court;  Wm. 
Zachritz,  Judge. 

Application  by  the  state,  on  the  relation  of 
John  Magner,  for  writ  of  mandamus  to  O.  F. 
Longfellow.  Judgment  for  relator,  and  de- 
fendant appeals.    Reversed. 

C.  W.  Bates,  f<w  appellant.  Leverett  Bell, 
for  respondent. 

PER  CURIAM.  This  is  an  appeal  by  de- 
fendant from  a  Judgment  awarding  a  peremp- 
tory writ  of  mandamus.  Relator  was  an  in- 
spector of  buildings  in  the  department  of 
the  commissioner  of  public  buildings  in  the 
city  of  St.  Louis,  and  the  facts  of  his  case 
Aie  identical  with  those  described  in  the  opin- 
iOD  of  the  court  in  State  ex  reL  Bartraw  y. 
Longfellow  (Mo.  8,404,  decided  at  this  term) 
09  S.  W.  596.  Relator  in  this  action  was 
appointed  and  was  removed  on  the  same 
dates  and  in  the  same  manner  as  was  Mr. 
Bartraw,  the  relator  in  the  other  action.  Fol- 
lowing that  decision  and  the  earlier  one  of 


State  ex  reL  Knittel  v.  Longfellow  (No.  8,416, 
St.  L.)  67  S.  W.  665,  the  Judgment  in  the  case 
at  bar  Is  reversed,  and  the  cause  remanded, 
with  directions  to  enter  Judgment  denying  the 
peremptory  writ,  with  costs. 


GLOVER  V.  CAPE  GIRARDEAU,  B.  &  S. 

R.  CO. 
(Court  of  Appeals  at  St  Louis,  Mo.    May  27, 

1902.) 
CARRIBRS-DEUTBRT  OF  aOODa-CHAROBS. 
1.  Where,  on  delivery  of  goods  to  a  carrier, 
no  instructioDS  are  given  it  as  to  the  route  of 
carriage,  and  it  sends  them  over  a  connecting 
line  by  a  circuitous  route,  so  that  the  charges 
are  in  excess  of  what  they  would  have  been  If 
sent  by  the  most  direct  line,  the  delivering  car- 
rier is  entitled  to  the  freight  paid  by  it  to  the 
initial  carrier. 

Appeal  from  circuit  court,  Stoddard  coun- 
ty; Jas.  L,  Fort,  Judge. 

Action  by  Griff  Glover  against  the  Cape 
Girardeau,'  Bloomfield  &  Southern  Railroad 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

J.  R.  Young,  for  appellant  Kitchen  & 
Woody,  for  respondent 

BLAND,  0.  J.  Plaintiff  replevied  from  de- 
fendant one  box  weighing  24  pounds,  and 
containing  one  set  of  single  harness.  The 
package  was  marked,  "Ftom  Englewood,  Illi- 
nois, to  Griff  Glover,  Bloomfield,  Mo."  It  was 
delivered  by  the  consignor  at  Englewood 
(which  is  In  the  corporate  limits  of  Chicago) 
to  the  Adams  Express  Company.  It  was  car- 
ried by  that  company  to  Kansas  City,  Mo., 
and  there  delivered  to  the  American  Express 
Company,  who  carried  it  to  Cape  Girardeau, 
Mo.,  and  there  delivered  It  to  a  carrier  having 
connection  and  a  Joint  traffic  contract  with 
the  defendant  These  carriers  carried  the 
package  to  Bloomfield.  The  charge  of  the 
Adams  Express  Company  for  carrying  it  to 
Kansas  City  was  90  cents,  which  the  Ameri- 
can Express  Company  paid,  and  charged 
$1.10  for  carrying  the  package  to  Cape  Girar- 
deau. The  connecting  carrier  at  Cape  Girar- 
deau paid  these  express  charges,  amounting 
to  $2,  and  charged  35  cents  for  carrying  the 
package  to  Bloomfield.  The  undisputed  evi- 
dence Is  that,  had  the  package  been  shipped 
by  direct  line,  the  total  charge,  according  to 
schedule  rates  from  Chicago  to  Bloomfield, 
would  have  been  $1.10.  Plaintiff  tendered 
this  amount  to  the  defendant,  and  demanded 
the  package.  Defendant  refused  the  tender, 
and  demanded  |2.85  In  payment  of  all  the 
freight  charges.  The  evidence  is  that  the 
Adams  Express  Company  had  an  office  In  the 
city  of  St.  Louis  and  one  at  Cape  Girardeau, 
and  that  the  nearest  and  most  direct  route 
from  Chicago  by  rail  to  Bloomfield  Is  by  way 
of  St  Louis  and  Cape  Girardeau,  and  It  is 
conceded  that  the  Adams  Eixpress  Company 


•f  1.  See  Carriers,  vol.  ».  Cent  Dig.  U  868,  8SS,  891, 
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mlBTOuted  the  package  by  sending  It  by  way 
of  Kansas  City.  Tbere  is  no  evidence  that 
any  special  directions  were  given,  either  by 
tbe  consignee  or  consignor,  as  to  the  route 
by  which  the  package  should  be  slilpped. 
The  Issues  were  submitted  to  the  court  with- 
out a  Jury.  Plaintiff,  at  the  close  of  the 
evidence,  offered  an  instruction  in  effect  that 
under  the  law  and  the  evidence  plaintiff  was 
entitled  to  recover,  which  the  court  refused. 
No  other  Instructions  were  aslied  or  given. 
The  court  found  the  Issues  for  the  defend- 
ant. After  taking  proper  steps  to  have  the 
rulings  of  the  court  reviewed  by  an  appellate 
court,  plaintiff  appealed. 

It  is  conceded  by  appellant  that  a  carrier 
who  receives  freight  to  be  forwarded  by  it 
from  a  connecting  carrier  may  pay  the  rea- 
sonable freight  charges  of  the  Initial  carrier, 
find  have  a  lien  on  the  goods  for  the  payment 
of  both  the  advance  and  its  own  freight 
charges.  The  contention  is  that  the  advance 
freight  charges  paid  by  the  defendant  were 
not  the  reasonable  and  customary  charges 
for  carrying  a  like  package  from  Chicago  to 
Cape  Girardeau,  and  that  what  defendant 
paid  In  excess  of  schedule  rates  was  at  its 
own  risk,  and  that  it  shonld  have  no  lien  on 
the  goods  for  more  than  the  usual  and 
schedule  charges.  The  consignor  is  ordinarily 
the  agent  of  the  owner  of  the  goods,  and 
may  stipulate  the  terms  of  the  shipment; 
but  where  no  terms  are  made,  and  the  bill 
of  lading  is  silent  upon  the  question,  the.  ini- 
tial carrier  is  regarded  as  the  agent  of  tbe 
owner,  and  is  impliedly  authorized  to  select 
the  connecting  carrier  when  the  place  of 
destination  Is  beyond  Its  own  line,  and  that 
it  may  forward  the  goods  to  the  place  of 
destination  by  any  of  tbe  ordinary  routes 
thereto.  8  Am.  &  Eng.  Enc.  Law  (1st  E^d.) 
p.  970.  In  Briggs  V.  Railroad  Co.,  6  Allen, 
246,  83  Am.  Dec.  C2G,  Briggs  delivered  flour 
to  the  Racine  &  Mississippi  Railroad  Com- 
pany, taking  a  receipt,  in  which  the  railroad 
comsany  agreed  to  forward  and  deliver  the 
flour  to  Franklin  Foster  at  Wllliamstown, 
Mass.  By  mistake  the  agents  of  the  railroad 
company  directed  the  flour  to  Wilmington,  a 
freight  station  on  defendant's  road.  The 
flour  was  carried  by  the  Racine  &  Mississippi 
road  to  the  end  of  its  line,  and  delivered  to 
the  carrier  next  in  succession,  and  then  for- 
warded by  successive  carriers  until  it  reached 
the  defendant's  line  at  Groton.  Tbe  defend- 
ant paid  all  the  freight  earned  by  the  i^e- 
cedlng  carriers,  and  carried  the  flour  to  Wil- 
mington, and  deposited  it  In  their  freight 
house.  Diligent  search  and  Inquiry  was  made 
for  Foster,  the  consignee.  He  could  not  be 
found,  as  he  did  not  reside  at  Wilmington, 
and  had  no  business  place  there.  After  keep- 
ing tlie  flour  for  over  two  months,  and  being 
unable  to  find  the  owner,  the  flour  becoming 
sour,  defendant  sold  it,  and  received  the  pro- 
ceeds of  the  sale,  and  retained  them.  Plain- 
tiff contended  tliat,  as  Wllliamstown  was  the 
place  of  destination,  defendant  had  no  right 


to  receive  the  flour,  and  was  guilty  of  a  cos- 
version.  In  tbe  discussion  ol  this  conten- 
tion the  court  held  that  the  initial  carrier 
was  of  necessity  invested  by  the  consignor 
with  authority  to  give  requIiBlte  and  proper 
directions  to  each  successive  carrier  to  whom 
in  due  course  of  transportation  the  flour 
should  pass  over  for  the  piupose  of  being  tor- 
warded  to  its  ultimate  destination,  and  that 
as  a  result  of  this  implied  authority,  when 
the  owner  delivers  goods  to  be  carried  over 
successive  lines  to  reach  their  destination,  be 
makes  the  initial  carrier  his  forwarding  agent, 
and,  if  several  successive  carriers  carried  the 
goods  according  to  the  direction  of  the  Initial 
carrier,  the  "last  carrier  will  be  entitled  to 
a  lien  upon  the  goods,  not  only  for  the  freight 
earned  by  him  on  his  own  part  of  the  ronte, 
but  also  for  all  the  freight  which  has  beoi 
accumulated  from  the  commencement  of  the 
carriage  until  he  receives  them,  which,  ac- 
cording to  a  very  convenient  custom,  wbicb 
is  now  fully  recognized  and  established  as 
a  pr«>per  and  legal  proceeding,  he  has  paid 
to  the  preceding  carriers."  If  the  law  and 
custom  were  otherwise,  great  inconvenience 
and  hardship  would  often  result  to  both  tbe 
owner  and  the  carrier.  When  goods  are  ship- 
ped to  be  carried  over  more  than  one  line 
of  transportation  to  reach  their  ultimate  desti- 
nation, the  owner  cannot  accompany  the  ship- 
ment. In  tbe  absence  of  a  contrary  showing, 
the  law  wisely  assumes  that  the  owner  has 
stipulated  terms  with  the  carrier  to  whom  be 
delivers  his  goods  for  shipment,  and  jastlj 
treats  this  initial  carrier  as  tbe  agent  of  tbe 
owner  in  giving  directions  to  connecting  car- 
riers; and  if  his  goods  are  by  the  fault  of  tbe 
initial  carria*  (his  agent)  forwarded  to  a 
wrong  destination,  and  be  loses  them,  or  if 
tbe  initial  carrier  selects  a  circaltons  rout^, 
by  reason  of  which  the  freight  charges  are 
more  than  they  should  be  or  would  have  been 
if  he  had  selected  a  shorter  and  more  direct 
route,  the  fault  is  the  fault  of  the  shipper's 
agent,  and  not  of  the  connecting  carriers,  and 
his  remedy  is  against  the  initial  carrier. 
Tbe  Judgment  is  affirmed. 

BARCLAY  and  GOODEl  JJ.,  concur;  the 
former  on  the  authority  of  Wells  v.  Thomat^ 
27  Mo.  17. 

On  Rehearing. 
(June  10,  1901.) 

In  the  motion  for  rehearing  appellant  con- 
tends that  the  case  of  Briggs  ▼.  Railroad 
Co.,  6  Allen,  246,  83  Am.  Dec.  626,  cited  and 
followed  in  the  main  opinion.  Is  not  In 
point  It  is  true  that  the  flour  in  the  Briggs 
Case  was  marked  to  a  wrong  destination  by 
the  agents  of  the  Initial  carrier.  Neverthe- 
less, it  was  held  that  the  connecting  carrier 
had  a  right  to  assume  that  the  shipper  and 
the  initial  carrier  had  stipulated  the  terms 
of  shipment,  or,  if  not,  that  the  initial  car- 
rier was  to  l>e  deemed  the  agent  of  tbe 
shipper,  and  the  connecting  carriers  bad  a 
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right  to  BO  assume  and  to  act  <m  Us  dlrec- 
dous.  On  this  assumption  it  was  ruled  that 
the  last  carrier,  wbo  bad  paid  tlie  charges 
of  all  tlie  preceding  carriers,  had  a  lien  on 
the  floor  for  the  advance  charges  as  well  as 
for  the  freight  earned  by  It  It  is  not  the 
custom,  nor  does  the  law  require  a  connect- 
ing carrier  to  whom  goods  are  offered  by 
another  carrier  to  be  forwarded,  to  delay 
the  reception  or  the  forwarding  of  the  goods 
ontil  be  can  ascertain  whether  or  not  the 
shipper  and  the  initial  carrier  stipulated  the 
terms  of  shipment,  and,  if  so,  what  tbose 
terms  are,  and  whether  or  not  all  the  pre- 
ceding carriers  bad  fulfilled  them;  or,  if  no 
terms  were  stipulated,  then  whether  or  not 
the  hiltial  carrier  had  in  all  things  faithfully 
and  honestly  discharged  bis  duty  as  the  im- 
plied agent  of  the  shipper  in  forwarding  the 
goods.  The  law  is  that  when  a  shipper  de- 
lirers  goods  to  a  carrier  to  be  carried  over 
suceessiye  routes  beyond  the  route  of  the 
first  carrier  he  makes  the  first  carrier  bis 
forwarding  agent,  and  bis  acts  in  directing 
the  shipment  of  the  goods  over  succeeding 
rontes  are  the  acts  of  the  owner.  Wells  t. 
Thomas,  27  Mo.  17,  72  Ami  Dec.  228;  Moses 
T.  Railroad  Ck>.,  5  Wash.  595,  32  Pac.  488; 
Smuner  t.  Railroad  Ass'n,  7  Baxt.  345,  32 
Am.  Bep.  565;  Bird  v.  Railroad,  72  Ga.  655; 
Mallory  r.  Burrett,  1  E.  D.  Smith,  284;  RaU- 
road  Co.  t.  Klrkwood,  45  Mich.  51,  7  N.  W. 
209,  40  Am.  Bep.  453;  Wolf  t.  Hough,  22 
Kan.  659;  Price  v.  Railway  Co.  (Oolo.  Sup.) 
21  Pac.  188;  Patten  v.  Railway  Co.  (C.  C.) 
20  Fed.  580;  Schneider  v.  Evans,  25  Wis. 
241,  3  Am.  Rep.  56.  Hutchinson  on  Carriers 
(section  108)  states  the  law  as  follows: 
"When  goods  are  delivered  to  the  carrier  for 
the  purpose  of  being  carried  to  a  point  be- 
yond the  terminus  of  its  route,  and  for  that 
purpose  to  be  delivered  by  him  to  a  connect- 
ing can-ier  in  order  to  continue  the  carriage, 
or  where  it  becomes  necessary  for  that  pur- 
pose to  make  successive  deliveries  from  one 
to  another  upon  a  continuous  line  or  succes- 
sion  of  carriers,  the  first  and  eacb  succeeding 
carrier  becomes  the  agent  of  the  owner  of  the 
goods  to  make  delivery  to  the  next  carrier; 
and  it  is  incumbent  upon  him  to  do  so  not 
only  to  relieye  himself  from  further  liabil- 
ity, but  becatise  it  is  a  duty  which  he  owes 
to  the  owner,  and  which  he  has  assumed 
with  the  acceptance  of  the  goods.  He  is  the 
party  in  charge  of  them,  and  the  only  one 
with  whom  the  succeeding  carrier  can  make 
the  necessary  arrangements,  and  stands  to- 
wards them  for  this  purpose  in  the  position 
of  an  owner."  Where  the  last  carrier  acts 
In  good  faith,  and  in  the  usual  course  of 
bnstaiess,  bis  right  to  a  lien  for  advance 
charges  and  for  bis  own  freight  bills  cannot 
be  defeated  on  account  of  any  special  con- 
tract between  the  first  carrier  and  the  ship- 
per of  which  he  did  not  have  notice,  nor  for 
any  mistakes  made  by  the  first  or  any  inter- 
mediate carrier  in  giving  directions  for  the 
forwarding  of  the  goods.    Wells  t.  Thomas 


and  Briggs   v.   Railroad   do.,    supra.     The 

shipper's  remedy  is  against  the  first  car- 
rier for  a  wrong  direction  of  the  goods  or 
for  charges  (if  they  are  the  customary  or 
schedule  ones)  In  excess  of  a  through  rate 
agreed  upon  by  the  shipper  and  the  first 
carrier.  Railway  Co.  v.  Smith,  63  Ark.  276, 
18  S.  W.  929;  Raibroad  Co.  v.  McKenzie,  4& 
Mich.  609,  5  N.  W.  1031;  Schneider  v.  Ev- 
ans, supra;  Sumner  v.  Railroad  Co.,  supra; 
Wells  V.  Thomas,  supra;  Moore  T.  Henry 
(K.  C.)  18  Mo.  App.  36.  On  this  point  the 
law  is  stated  as  follows  at  pages  406,  407, 
6  Am.  &  Eng.  £nc.  Law  (2d  Ed.):  "The  bet- 
ter doctrine  is  that  this  lien  is  not  affected 
by  the  fact  that  the  last  carrier  received 
them  by  mistake,  or  through  some  error  or 
wrongdoing  on  the  part  of  one  of  the  pre- 
vious lines,  provided  the  carrier  claiming  the 
lien  has  itself  been  free  from  wrong.  If  its 
receipt  of  the  goods  in  violation  of  the  direc- 
tions of  the  shipper  is  due  to  any  wrongful 
act  on  its  own  part,  or  any  Improper  agree- 
ment with  a  connecting  line,  it  can  claim  no 
lien  for  any  charges  whatever."  There  is 
no  evidence  that  any  stipulations  were  en- 
tered into  between  the  shipper  and  the  Ad- 
ams Express  Company  (the  first  carrier)  as 
to  the  routing  of  the  sblpmient  The  bill  of 
lading,  if  any  was  issued  by  the  Adams  Ex- 
press Company,  was  not  put  in  evidence. 
It  is  therefore  impossible  to  ascertain  from 
the  abstracts  whether  or  not  a  route  was 
agreed  on  between  the  Adams  Express  Com- 
pany and  the  shipper.  In  the  absence  of 
such  proof  we  must  assume  that  the  shipper 
Impliedly,  if  not  expressly,-  authorized  the 
Adams  £ispres8  Company  to  route  the  ship- 
ment, and  that  as  between  the  connecting 
carriers  and  the  owner  the  latter  is  bound 
by  the  route  selected  by  his  agent,  the  Ad- 
ams Express  Company,  and  to  look  to  it  for 
compensation  for  the  overcliarges  occasion- 
ed by. the  erroneous  routing. 


STATE  ex   rel.    GREGORY  v.  OHIO   &  I. 
MINERAL  LAND  CO. 

(Court  of  Appeals  at  St.  Louis,  Mo.    April  20, 
1902.) 

APPEAI.  TO  SUPRBMB  COURT— CONSTITUTION- 
AXi  QUESTIONS— TRANSFBR  WITHOUT  OPIN- 
ION—COURT OF  APPEAX.S— SCOPB  OF  IN- 
QUIRY. 

1.  Where  an  appeal  is  taken  to  the  supreme 
court  on  the  ground  that  a  constitutional  ques- 
tion is  inToIved,  and  such  court,  without  deliv- 
ering any  opinion,  transfers  the  case  to  the 
court  of  appeals  for  trial,  the  latter  court  is 
precluded  from  passing  on  constitutional  ques- 
tions. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty;   Henry  C.  Pepper,  Judge. 

Action  by  the  state,  on  relation  of  J.  W. 
Gregory,  against  the  Ohio  &  Illinois  Mineral 
Land  Company.  From  a  judgement  in  favor 
of  plaintiff,  defendant  appeals.    AflSrmed. 
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McNatt  ft  McNatt,  for  appellant  Edw.  J, 
White,  for  respondent 

BLAND,  P.  J.  The  suit  Is  to  recover  taxes 
delinquent  for  the  years  1894-95  In  favor  of 
the  city  of  Aurora,  and  assessed  against 
the  N.  B.  %  of  the  N.  E.  %  of  section  7,  town- 
•ehlp  26,  range  25,  as  the  property  of  defend- 
ant and  alleged  to  be  embraced  within  the 
corporate  limits  of  the  city  of  Aurora.  The 
cause  Is  here  on  second  appeal.  On  the  for- 
mer appeal  the  judgment  was  reversed  and 
remanded,  for  tlte  reason  that  the  circuit 
court  refused  to  strike  out  certain  portions 
of  defendant's  answer,  which  set  up  as  an 
Affirmative  defense  that  the  lands  were  not 
adapted  to  city  purposes,  were  over  a  mile 
from  the  city  proper,  and  were  used  exclu- 
sively for  mining  purposes.  See  SI  Mo.  App. 
SZ,  After  the  cause  was  remanded  for  re- 
trial, defendant  filed  an  amended  answer. 
In  which  It  alleged,  among  other  things,  that 
the  lands  In  question  were  not  adjacent  to 
the  city  of  Aurora,  and  for  this  reason  the 
city  was  without  power  to  extend  Its  limits 
over  It  The  plaintiff  moved  to  strike  out 
the  affirmative  defenses  set  up  In  the  amend- 
ed answer,  which  motion  the  court  sustain- 
ed, to  which  ruling  the  defendant  took  an 
exception.  The  cause  was  submitted  to  the 
court  upon  the  evidence  contained  in  the  blU 
of  exceptions  filed  in  the  first  appeal.  The 
court  found  for  the  plaintiff,  and  rendered  a 
special  judgment  against  the  lands  for  the 
delinquent  taxes  sued  for,  with  Interest  and 
costs. 

The  evidence  Is  all  contained  In  an  agreed 
statement  of  facts  filed  In  the  first  trial.  No 
Issue  of  fact  Is  made  as  to  the  regularity  of 
the  assessment  of  the  taxes,  or  as  to  any  of 
the  steps  taken  entitling  the  plaintiff  to  sue 
for  their  recovery,  and  It  Is  admitted  that 
the  ordinance  by  which  the  lands  In  ques- 
tion were  taken  Into  the  city  limits  was 
passed  In  due  conformity  with  the  laws  of 
the  state  and  the  ordinances  of  the  city. 
The  city  of  Aurora  is  a  city  of  the  fourth 
class.  The  extension  ordinance  was  adopt- 
ed in  1891.  The  authority  of  the  mayor  and 
board  of  aldermen  to  pass  the  ordinance  Is 
found  In  section  1580,  Rev.  St.  1889.  In 
State  V.  Warden,  153  Mo.  319,  54  a  W.  574» 
it  was  held  by  the  supreme  court  that  "the 
provlS9  to  section  1466,  Rev.  St.  1889,  con- 
cerning the  extension  of  the  corporate  limits 
of  cities  of  the  third  class,  'that  all  agricul- 
tural or  pastoral  lands  Included  In  such  ex- 
tension shall  be  exempt  from  taxation  for 
dty  purposes  until  they  have,  by  recorded 
plats  or  sale,  been  reduced  to  tracts  or  lots 
of  ten  acres  or  less,'  Is  violative  of  that 
part  of  the  constitution  which  requires  taxes 
to  be  uniform  upon  the  same  class  of  sub- 
jects within  the  territorial  limits  of  the  au- 
thority levying  the  tax,  and  the  attempted 
exemption  of  such  lands  from  taxation  is 
void,  and  the  proviso  being  a  material  part  of 
the  section,  the  whole  section,  bo  far  as  It 


relates  to  the  extension  of  the  limits  of  cities  ' 
of  the  third  class,  is  also  onconstltutioiial,  ' 
and  the  extension  thereunder  Invalid,  and  all 
taxes  levied  within  said  limits  for  dty  fw- 
poses  or  for  the  school  district  of  socb  dty 
are  without  warrant  of  law."  Section  1580, 
supra,  concerning  the  extension  of  the  limits 
of  cities  of  the  fourth  class,  is  substantially 
the  same  as  section  1466,  and  contains  the 
same  vice  In  respect  to  the  exemption  of 
agricultural  lands  from  taxation,  and  falls  | 
within  the  decision  In  the  Warden  Case. 
But  this  case  was  appealed  to  the  supreme 
court  for  the  reason,  the  appellant  contend- 
ed, that  a  constitutional  question  was  In- 
volved. Without  delivering  any  opinion,  the 
supreme  court  transferred  the  case  to  tills 
court  for  decision,  thereby  Inferentially  hold- 
hig  that  no  constitutional  question  was  rais- 
ed In  the  record.  We  are  therefore  precluded 
from  passing  on  the  constitatlonality  of  the 
Statute  in  pursuance  of  which  the  extension 
ordinance  was  passed.  Following  our  rul- 
ing oo  the  former  appeal  (fH  Mo.  App.  32). 
we  affirm  the  judgment 

BAROLAT  and  OOODE,  JJ.,  concur. 


ALEXANDER  et  al.  v.  WILSON  et  al. 

(Court  of  Appeals  at  St  Louis,  Mo.   July  22, 
1902.) 

AFPEAIr-AFFIRlfANCB. 

1.  Appeal  not  being  prosecuted  as  directed  bj 
the  law,  judgment  of  the  lower  court  will,  on 
motion  of  respondents,  be  affirmed. 

Appeal  from  circuit  court  Newton  county; 
H.  C.  Pepper,  Judge. 

Action  by  James  0.  Alexander  and  others 
against  L.  C.  Wilson  and  others.  Judgment 
for  plaintiffs.    Defendants  appeal.    Affirmed. 

3,  H.  Pratt  for  appellants.  O.  L.  Cravens, 
for  respondents. 

BLAND,  P.  J.  The  appellants  having  fail- 
ed to  prosecute  their  appeal  as  the  law  di- 
rects, the  judgment  of  the  circuit  court  li,  on 
motion  of  respondents,  affirmed. 

BARCLAY  and  GOODB.  JJ.,  concnr. 


HUNOERFORD  ▼.  OREENOARO  et  A 

(Court  of  Appeals  at  St.  Louis,  Mo.    July  22. 
1902.) 

FRAUDULENT  CONVEYANCB— KVIDBNCK-OAB- 

NISHMBNT— MONBT  IN   TRUSTER'S 

HANDS— ANSWER. 

1.  A  trustee  In  a  deed  to  secure  certain  pre- 
ferred creditors  of  an  insolvent  firm  took  pos- 
session of  its  assets,  and  proceeded  to  can7  on 
the  business  as  before,  buyin);  new  material, 
mauufaoturing  goods,  and  filling  orders,  and 
doing  other  acts  in  continuation  of  the  old 
business.  It  appeared  that  he  made  8tat^ 
ments  to  a  creditor  that  he  expected  soon  to 
realize  sufficient  to  pay  y- all  the  creditors  in 
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full.  These  facta  are  held  sufficient  proof  of 
fraudulent  intent  to  sustain  a  judgment  that 
the  conveyance  to  the  trustee  was  intended  to 
hinder  or  delay  creditors. 

Z  Facts  in  regard  to  prosecution  of  a  buai- 
seas  to  protect  insolvents,  and  for  their  use, 
would  render  a  conveyance  void  under  the 
statute  of  fraudulent  conveyances  if  expressed 
on  the  face  of  the  instrument;  would  lilcewise 
render  it  void  if  found  to  be  in  fact  a  part  of 
the  agreement  of  the  parties  interested  in  the 
transfer,  although  not  expressed. 

3.  Whether  or  not  a  conveyance  is  made  with 
the  intent  to  tiinder  or  delay  creditors  la  a 
question  of  fact  on  the  facts  above  stated. 

4.  Garnishment  will  reach  funds  in  the  hands 
of  n  trustee  for  creditors  where  the  deed  under 
which  he  claims  was  fraudulent  as  to  other 
creditors  not  embraced  within  the  terms  of  the 
iuFtniment. 

5.  Where  the  denial  of  the  answer  of  a  gar- 
nishee is  amended  by  leave  after  an  appeal  to 
the  circuit  court,  the  ruling  is  .not  a  proper 
subject  of  review  on  appeal  unless  brought  to 
the  notice  of  the  trial  judge  by  some  motion 
after  verdict. 

(Syilabtis  by  the  Judge.) 

Appeal  from  St  Louis  circuit  court;  Wm. 
Zachritz.  Judge. 

Action  by  U.  T,  Hungerford  against  Mor- 
ris D.  Ureengard  and  others.  Judgment  for 
plaintiff,  and  defendant  Henry  J.  Joel,  gar- 
nishee, appeals.    Affirmed. 

D.  P,  Dyer  and  K.  T.  StUlweil,  for  appel- 
lant   Jos.  Wlieless,  for  re^Mndent. 


BARCLAY,  J.  This  is  a  garnishment  case, 
based  upon  an  attachment  against  Messrs. 
Greengard  and  Eliriich,  partners  under  the 
name  of  Greengard  &  Ehrlich  Manufacturing 
Company.  The  attachment  was  brought  be- 
fore a  Justice  of  the  peace.  Mr.  Joel,  trus- 
tee (the  appellant  now),  was  summoned  as 
garnishee.  The  grounds  of  the  attachment, 
to  state  them  shortly,  were  the  fraudulent 
transfer  of  property  so  as  to  hinder  or  delay, 
etc.,  and  concealment  and  removal  of  assets, 
and  other  grounds  unnecessary  to  mention. 
Before  the  Justice  there  was  a  Judgment  sus- 
taining the  attachment  and  adjudging  a  re- 
covery for  plaintiff  against  defendants  for 
¥200.11.  The  garnishee,  Mr.  Joel,  answered 
the  statutory  interrogatories  by  denying  adl 
indebtedness  to  the  principal  defendants.  He 
also  denied  that  he  had  in  his  possession  any 
of  their  property  or  effects.  The  plaintiff 
denied  the  answer  of  the  garnishee,  and  cbai.- 
ged  that  the  latter  was  trustee  under  a  deed 
of  trust  executed  to  him  by  Mr.  Greengard, 
partner  in  the  Greengard' &  Ehrlich  Manu- 
facturing Company,  and  that  the  trustee  had 
tn  his  possession  the  entire  property  and  as- 
sets of  the  attachment  defendants.  Plaintiff 
further  charged  "that  the  said  deed  of  trust 
is  void  and  ineffective  In  law  to  convey  the 
said  property  and  effects  by  reason  of  the 
illegal  and  fraudulent  provisions  of  the  said 
pretended  deed  of  trust,  and  tbe  plaintiff 
jcrins  issue  with  the  said  garnishee  upon  the 
said  answer."  There  was  a  judgment  for 
plaintiff  against  tbe  garnishee  before  the  Jus- 
tice of  tbe  peace,  who  found  $500  to  be  In  the 


bands  of  the  garnishee.  The  latter  took  an 
appeal  to  the  circuit  court  In  the  latter 
court  plaintiff  asked  leave  to  amend  his  de- 
nial of  the  garnishee's  answer  before  the 
trial  by  inserting  the  words  "and  by  reason 
of  the  Illegal  acts  of  the  said  trustee  under 
said  deed  of  trust"  To  this  the  garnishee 
objected,  and,  his  objection  being  overruled 
by  the  court  and  the  amendment  allowed, 
the  garnishee  at  the  time  excepted.  The 
cause  came  to  trial  before  Judge  Zachritz,  a 
Jury  having  been  waived.  Plaintiff  gave  evi- 
dence tending  to  show  that  shortly  after  the 
execution  of  the  deed  of  trust  of  January 
31,  1898,  the  trustee,  in  response  to  an  in- 
quiry in  regard  to  a  claim  against  the  manu- 
facturing company,  said  that  be  was  In 
charge  of  the  property  under  the  deed  of 
trust;  was  hopeful  that  be  could  pay  in  full 
not  only  the  secured  creditors,  but  all  the 
other  creditors  of  the  concern;  that  he  was 
conducting  the  business  right  along;  had  it 
In  pretty  good  shape;  hoped  to  be  able  to  pay 
everything  before  a  great  while.  The  testi- 
mony for  plaintiff  further  tended  to  show 
that  the  business  of  the  old  firm  had  been 
continued  by  the  trustee  by  buying  new  ma- 
terial, manufacturing  goods,  and  filling  or- 
ders until  March  6,  1898,  when  the  plant  was 
destroyed  by  fire.  The  trustee  had  collected 
the  insurance  amounting  to  about  $14,000, 
and  had  it  In  his  charge.  He  admitted  that 
the  Value  of  the  property  conveyed  was  about 
$25,000,  and  the  secured  indebtedness  about 
$14,000.  He  further  admitted  that  but  for 
the  fire,  he  would  have  continued  to  conduct 
the  business  as  usual.  The  gist  of  his  ad- 
missions lay  lb  the  concession  that  he  was 
buying  new  material  and  manufacturing 
goods  and  filling  orders.  Tbe  garnishee  had 
been  the  superintendent  and  manager  of  the 
old  firm  before  the  transfer  of  the  property  to 
him.  It  is  to  be  inferred  from  the  testimony 
that  he  simply  went  forward  with  the  busi- 
ness formerly  conducted  by  the  firm.  The 
circumstances  of  his  appointment  and  his 
declarations  while  in  possession  of  tbe  prop- 
erty justify  the  inference  that  his  mode  of 
executing  the  trust  had  the  sanction  of  the 
parties  interested,  and  that  he  was  merely 
executing  tbe  design  which  Inspired  the  con- 
veyance in  trust  to  him.  No  testimony  was 
offered  on  behalf  of  the  garnishee  further 
than  the  production  of  the  deed  of  trust  un- 
der which  he  bad  possession,  and  the  orig- 
inal answer  of  the  garnishee  and  denial  there- 
of by  plaintiff.  There  was  no  denial  of  the 
testimony  concerning  the  statements  of  the 
garnishee  in  possession  of  the  property.  We 
assume  now,  without  Inquiry,  that  the  deed 
of  trust  was  fair  on  its  face,  and  not  fraud- 
ulent on  account  of  its  ostensible  and  ex- 
pressed provisions.  No  declaration  of  law 
was  given.  One  was  refused  as  asked  by  the 
garnishee  to  the  effect  that  under  the  plead- 
ings, the  evidence,  and  the  law  plaintiff  was 
not  entitled  to  recover,  and  his  exception  was 
saved.    Thereupon  the  court  found  for  plain- 
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tilT,  and  In  due  conrse  altered  judgment  for 
hira  against  the  garnishee  for  1238.06.  The 
garnishee  then  took  this  appeaL 

1.  It  is  the  established  law  of  Missonrl 
that  where  property  of  the  kind  Involved  in 
this  case  is  transferred  to  a  trustee  In  trust 
to  satisfy  the  claims  of  certain  creditors, 
and  the  trustee,  with  the  acquiescence  of 
the  secured  creditors  and  the  debtor,  pro- 
ceeds to  prosecute  the  business  of  the  debt- 
or beyond  the  necessary  steps  to  wind  It  up, 
the  conveyance  will  be  treated  as  fraudu- 
lent as  to  creditors  not  assenting  thereto. 
In  a  recent  case  enforcing  the  above  princi- 
ple it  is  added:  "It  Is  familiar  law  in  Mis- 
souri that  facts  which  would  render  a  con- 
veyance void  if  expressed  on  its  face  will 
likewise  render  it  void  if  found  by  the  court 
or  jury  aliunde  to  have  constituted  a  part 
of  the  transaction."  Gutta  Percha  Rubber 
Mfg.  Co.  V.  Kansas  City  Fire  Dept  Supply 
Co.,  149  Mo.  038,  50  S.  W.  912.  In  the  case 
at  bar  no  testimony  was  offered  on  behalf 
of  the  garnishee  to  defeat  the  Inferences  to 
be  drawn  from  the  plaintifr's  testimony. 
The  garnishee's  evidence  consisted  simply  of 
tlie  deed  of  trust  under  which  the  plaintiff 
took  possession,  and  the  original  pleadings, 
which  were  supposed  to  indicate  that  plain- 
tiff first  relied  solely  on  defects  in  the  terms 
of  the  conveyance  in  trust  It  Is  not  neces- 
sary to  analyze  that  Instrument  Even  con- 
ceding that  it  is  entirely  valid,  the  outside 
evidence  undoubtedly  tends  to  show  that  the 
trustee  held  the  property  upon  a  much 
broader  understanding,  one  which  in  law 
falls  under  the  ban  of  the  Missouri  law  of 
fraudulent  conveyances.  It  might  be  fonnd 
reasonably  from  the  testimony  that  the  busi- 
ness was  being  carried  on,  materials  replen- 
ished, and  new  transactions  made  as  before 
the  transfer  to  the  garnishee,  and  that  such 
was  the  design  of  the  transfer.  The  conclu- 
sion of  the  learned  trial  judge  implies  that 
he  foimd  the  fraudulent  intent  which  the 
statute  denounces.  Rev.  St.  1899,  K  3387, 
3398.  It  was  his  function  to  pass  upon  that 
issue,  and  there  seems  no  trace  of  error  in 
his  rulings  on  that  subject  Zeigler  v.  Mad- 
dox,  26  Mo.  575;  Weber  v.  Armstrong,  70 
Mo.  217;  Petring  v.  Chrisler,  90  Mo.  619,  3 
S.  W.  405;  Marble  Oo.  T.  Ragsdale  (St  L.) 
74  Mo.  App.  42. 

2.  The  garnishee  contends  that  he  was 
not  subject  to  the  process  of  garnishment 
on  the  admitted  facts.  But  if  the  convey- 
ance to  him  was  so  tainted  by  a  fraudulent 
purpose  as  to  be  void  there  can  be  no  doubt 
in  view  of  prior  adjudications,  that  that  con- 
tention Is  unsound.  By  virtue  of  the  stat- 
ute concerning  such  transactions,  the  trust 
failed,  as  against  the  plaintiff,  an  uncon- 
seutlng  creditor,  and  the  latter  might  treat 
the  proceeds  of  the  property  as  funds  of  the 
debtors  available  to  satisfy  the  claim  of  a 
creditor  diligent  enough  to  Improve  the  op- 
portunity to  secure  the  satisfaction  afforded 
by  the  law.    Gutta  Percha  Rubber  Mfg.  Oo. 


v.  Kansas  City  Fire  Dept  Supply  Co.,  1^  Mo 
538,  60  S.  W.  912;  Coke  Co.  v.  Klnealy  (St 
li.)  81  Mo.  App.  646. 

3.  Over  the  garnishee's  objection  and  ex- 
ception plaintiff's  denial  of  the  answer  of 
the  garnishee  was  amended  in  the  drcuit 
court  as  already  described,  after  the  ap- 
peal from  the  justice  of  the  peace.  Error  is 
assigned  on  that  ruling.  It  Is  not  however, 
open  to  review.  Such  an  error  must  be 
brought  to  the  notice  of  the  trial  judge  bj 
some  motion  after  verdict  or  It  is  to  be 
deemed  ingulfed  in  that  oblMon  wbicb 
heals  the  wounds  of  all  unnoted  errors. 
Schaefer  v.  Green  (St  L.)  68  Mo.  App.  ie& 

We  have  reviewed  all  the  asBlgmnents  of 
error  so  far  as  they  are  subject  to  onr  re- 
view, and,  finding  none  well  taken,  we  af- 
firm the  judgment. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


STATE  V.  ALLEN. 

(Court  of  Appeals  at  St  Louis,  Mo.    Mt;  13, 

1902.) 

PBRJURY— FALSE  AFFIDAVIT— FAliSB  CHARGB 
OF  LARCENY— SUFFICIENCY  OF  INFORMA- 
TION—EVIDENCE —  HARMLESS  ERROR  -  l.N- 
STRUCTIONS— DEFENSES— ADVICE  OF  COUN- 
SEL. 

1.  In  an  loformation  charging  one  with  per- 
jury In  making  an  affidavit  that  certain  per- 
sons "stole,  took,  and  carried  away  with  feloni- 
0U8  Intent  to  steal"  certain  property,  etc.,  the 
negative  assignment  sboaid  follow  the  language 
of  the  affidavit,  and  allege  that  sr  h  person* 
did  not  "steal,  take,  and  carry  away,  etc.,  and 
should  not  disjoin  the  words  "steal,  take,  and 
carry  awny,"  etc.,  by  using  "or"  between  them 
instead  of  "and,"  the  conjunctive  arrangement 
of  such  words  being  essential  to  the  charge  of 
larceny,  the  falsity  of  which  the  state  mart 
prove. 

2.  On  a  prosecution  for  perjury  in  making  an 
affidavit  charging  certain  persons  with  larceny 
of  gas  regulators  rented  out  by  affiant's  em- 
ployer, afliant's  ignorance  of  an  order  from  the 
renter  permitting  such  persons  to  remove  the 
regulators  and  put  others  in  their  place  did  not 
render  such  order  Inadmissible  for  the  poipoae 
of  showing  the  falsity  of  the  charge,  bat  was 
merely  a  circumstance  tending  to  show  affi- 
ant's good  faith  in  making  the  affidavit 

3.  On  a  prosecution  for  perjury  in  making  an 
affidavit  charging  employes  of  a  gas  regulator 
company  with  larceny  of  regulators  rented  to 
a  customer  by  another  company,  by  which  de- 
fendant was  employed,  It  appeared  that  there 
was  a  practice  between  the  two  companies 
according  to  which  when  one  succeeded  in  aab- 
Btituting  its  own  regulators  for  those  of  the 
othei*  it  would  remove  the  latter,  and  retnm 
them  to  the  owner;  and  receipts  for  regulators 
so  returned  to  defendant's  employer  were  ad- 
mitted in  evidence,  some  of  which  were  signed 
by  defendant  and  others  by  his  clerk.  HeU 
that,  the  receipts  signed  by  the  clerk  being 
merely  cumulative  evidence,  their  admission  vai 
not  prejudicial. 

4.  On  a  prosecution  for  perjury  in  making 
an  affidavit  charging  certain  persons  with  la^ 
ceny,  the  court  instructed  that  If  the  jury  be- 
lieved that  defendant  unlawfully,  willfiuly,  cor- 
ruptly, falsely,  and  voluntarily  made  the  affl- 
davit  recited  in  the  indictment  and  that  th« 
persons  so  charged  with  the  larceny  were  in- 
nocent "as  he,  the  defendaQt  at  the  time  and 
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place  of  making  said  affidavit,  well  knew,"  and 
that  defendant  knew  such  affidavit  to  be  false, 
then  they  most  find  defendant  guilty.  Held  er- 
roneous, as  being  an  invasion  of  the  province 
of  the  JDiT,  in  that  it  virtually  told  the  jair 
that  defendiant  knew  the  persons  charged  bj 
him  with  larceny  were  innocent. 

5.  On  a  prosecution  for  perjury  in  making  an 
affidavit  charging  persons  with  a  crime,  de- 
fendant cannot  set  up  advice  of  counsel  as  an 
excDse  for  making  the  affidavit,  where  he 
failed  to  communicate  to  such  counsel  all  the 
material  facts  within  his  knowledge  relating 
to  such  charge. 

Appeal  from  St  Louis  court  of  criminal 
correction;    Willis  H.  Clark,  Judge. 

William  Allen  was  convicted  of  perjury, 
and  he  appeals.    Reversed. 

B.  Lee  Mudd,  for  appellant  Thos.  B. 
Harvey,  for  respondent 


BLAND,  P.  J.  The  charging  part  of  tbe 
Information  on  wliich  appellant  was  con- 
victed is  In  substance  as  follows:  That  Wil- 
liam L.  Allen,  the  appellant  "did  then  and 
there  unlawfully,  willfully,  corruptly,  and 
falsely,  before  Alfred  J.  Wagenman,  the  clerk 
of  said  court  (meaning  of  the  court  of  crim- 
inal correction  in  St  Ix>ul8  city),  under  oath, 
then  and  tbere  duly  administered  by  said 
clerk,  as  aforesaid,  vikuntarily,  corruptly, 
falsely,  willfully,  and  knowingly  make  a  cer- 
tain false  affidavit  statement,  and  com- 
plaint" etc.,  "In  words  and  figures  as  fol- 
lows." The  sworn  complaint  then  follows, 
and  in  which  the  substantial  charge  Is  "that 
James  L.  Smith,  H.  J.  Becker,  and  B.  A. 
Dyer,  in  the  city  of  St  Louis,  on  the  8th  day 
of  September,  1900,  four  gas  regulators,  and 
one  lot  of  quicksilver,  and  fittings,  all  of  the 
valne  of  one  hundred  and  fifty  dollars,  the 
property  of  the  Oas  Consumers'  Association 
of  the  United  States  (a  corporation),  unlaw- 
fully and  feloniously  did  then  and  there 
steal,  take,  and  carry  away,  with  the  Intent 
then  and  there  to  deprive  the  owner  of  the 
use  thereof,  and  to  convert  the  same  to  their 
own  use,"  etc.  Then,  after  making  ftuther 
usnal  descriptive  averments  the  informatlcm 
proceeds  with  the  negative  assignments  thus: 
"Whereas.  In  truth  and  In  fact  the  said  James 
I-.  Smith,  H.  J.  Becker,  and  B.  A.  Dyer,  or 
either  of  them,  did  not"  etc.,  "steal,  take, 
and  carry  away,  with  the  taitoit  then  and 
there  to  deprive  the  owner  of  the  use  there- 
of, and  to  convert  the  same  to  their  own 
Me."  the  said  property  mentioned;  "and  so 
he.  the  said  William  L.  Allen,  at  the  time  of 
making  the  aforesaid  affidavit,  well  knew, 
and  well  knew  the  sam^  to  be  wholly  false, 
mtne  and  corrupt"  etc.  A  demurrer  was 
Sled  to  the  informatlMi,  wlilch  the  court 
orermled.  Appellant  also  objected  to  the  in- 
hvdoction  of  any  evidence,  on  the  groimd 
that  the  Information  charged  no  offense. 
This  was  also  overruled.  The  facts  dis- 
closed on  trial  were  substantially  as  follows: 
Afipellant  was  manager  of  the  St  Louis 
^d>  ot  a  corporation  known  as  the  Oas 


Consumers'  Association  of  the  Unltwl  States, 
hereinafter  for  convenience  designated  the 
"Allen  Company."  The  persons  Becker, 
Smith,  and  Vyer  charged  of  larceny  by  the 
affidavit  of  appellant  were  employes  of  an- 
other corporation  in  St  Louisa  called  the 
Oas  Consumers'  Savings  Company,  of  which 
Dyer  was  the  manager,  and  which  for  con- 
venience will  be  hereafter  designated  as  the 
"Dyer  Company."  Both  companies  were  en- 
gaged in  the  business  of  supplying  gas  con- 
sumers with  regulators  designed  to  econo- 
mize the  expendltture  of  gas.  The  regulators 
were  called  "gas  regulators,"  and  were  used 
by  being  attached  to  the  gas  pipes.  The  cwn- 
panies  were  competitors  in  business.  Dyer's 
Cominny  sold  their  regulators  to  Its  custom- 
ers, or  rented  them  with  the  privilege  of  pur^ 
chasing.  Allen's  Company  raited  its  regula- 
tors. They  both '  solicited  each  other's  cus- 
tomers, and  when  one  would  succeed  in  dis- 
placing the  regulators  of  the  other  it  would 
take  them  out,  and  return  them  to  the  owner. 
In  the  spring  of  1900  complaints  arose  be- 
tween them  about  alleged  shortages  in  i>art 
of  the  appliances  of  the  regulators,  at  which 
time  Smith,  a  witness  for  the  state,  and  an 
employ^  of  the  Dyer  Company,  testified  that 
he  and  Allen  had  a  conference  about  the 
shortages,  and  made  a  verbal  arrangement 
about  these  shortages.  Allen,  however,  de- 
nied that  any  such  arrangement  was  made. 
Kzcbanges  of  regulators  between  the  two 
companies  continued  without  objection  until 
about  June  20,  1900,  when  Allen  refused  to 
receipt  the  Dyer  Company  for  returned  reg- 
ulators. But  the  evidence  tends  to  prove  that 
the  practice  of  exchanging  and  rettu^lng  reg- 
ulators continued  until  and  after  Allen  had 
protested  against  the  Dyer  Company  Inter- 
fering with  the  regulators  of  his  company. 
The  Allen  Company  had  placed  fotu*  regula- 
tors in  the  Social  Tumverein  Hall.  Early  in 
September,  1900,  the  Dyer  Company  pro- 
cured a  written  contract  or  order  from  the 
tumverein  for  four  of  its  regulators.  Dyer 
sent  Smith  and  Becker  to  the  ttunverein 
with  the  four  regulators  about  September  26, 
1900,  with  an  order  to  put  them  in.  When 
they  arrived  the  Janitor  in  charge  told  them 
to  go  ahead  and  take  out  the  Allen  regtila- 
tors,  and  to  put  In  the  others.  This  they  did. 
The  four  Allen  regulators  taken  out  they  re- 
turned to  the  office  or  shop  of  the  Dyer  Com- 
pany, where  they  remained  for  some  six  or 
eight  days,  when  Becker  was  sent  with  them 
and  seven  or  eight  other  Allen  regulators  to 
the  office  of  the  Dyer  Company,  with  orders 
to  deliver  them.  When  he  arrived  there  was 
no  one  In  the  office,  and  he  gave  the  follow- 
ing account  of  what  took  place:  "I  took  a 
buggy,  and  took  them  there,  and  when  I  got 
there  I  took  a  45  light  and  one  of  80  or  100 
llg^t,  tmd  took  them  up  on  the  elevator  to 
the  Gas  Consumers'  office  •  •  •  at  No. 
720  Olive  street.  And  after  I  had  them  up 
there  in  the  office  I  went  downstairs  to  get 
the  others,   and  when  I  got  down  to  the 
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ground  floor  I  met  Mr.  Allen,  and  he  asked 
me  whether  I  bad  brought  up  some  regula- 
tors, and  I  said,  'Yes,  I  have  two  upstairs 
already,'  and  he  says,  'I  don't  believe  I  want 
to  take  those  regulators,'  and  he  asked  me 
whether  I  had  any  more,  and  I  said,  'Yes, 
I  hare  got  eight  in  the  buggy.'  He  looked 
nt  the  regulators,  and  then  I  went  upstairs 
and  I  gave  him  a  note  of  the  gas  regulators 
I  had  out  in  the  buggy  and  also  those  I  had 
taken  upstairs,  the  names  and  numbers  where 
we  had  gotten  them  from  and  the  size  of 
each  regulator."  Among  those  regulators 
were  the  four  that  had  been  taken  from  the 
turner  hall.  Allen  went  out,  and  looked  at 
the  re^latora.  Then  he  made  Becker  go  up- 
stairs and  get  the  two  that  he  had  already 
taken  up,  and  he  (Allen)  took  Becker's  name 
and  address,  and  also  Mr.  Smith's  name  and 
address,  and  then  Becker  took  the  regulators 
downstairs,  and  went  to  the  Dy«  Company's 
place  of  business,  and  left  them  there.  Allen 
gave  as  a  reason  why  be  would  not  receive 
the  regulators  that  he  could  not  Identify 
them,— could  not  tell  that  they  belonged  to 
his  company.  There  is  evidence  in  the  rec- 
ord, however,  which  tends  to  show  that  the 
regulators  were  branded,  and  could  be  iden- 
tified by  their  brands.  Some  telephoning  was 
had  between  Allen  and  Dyer  about  the  reg- 
ulators after  Allen  beard  that  they  had  been 
taken  out  of  the  turner  hall,  and  after  Beck- 
er had  offered  to  deliver  them.  Allen  con- 
sulted a  reputable  attorney — Mr.  Holtcamp— 
about  the  matter,  which  In  the  end  led  to  a 
visit  by  himself  and  Mr.  Holtcamp  to  the 
office  of  Richard  Johnson,  assistant  prosecut- 
ing attorney,  and  the  facts  about  the  taking 
out  of  the  machines  were  related  to  John- 
son by  Allen.  Allen,  however,  omitted  to 
state  to  either  Holtcamp  or  Johnson  that  the 
Dyer  Company  had  offered  to  return  the  reg- 
ulators after  they  had  been  taken  out  of  the 
turner  hall.  After  this  Allen  produced  a  wit- 
ness before  Johnson,  who  testified  to  the  fact 
of  the  taking  out  of  the  regulators  by  Becker 
and  Smith.  Johnson  then  told  Allen  he  could 
have  a  warrant  on  his  affidavit  charging 
Dyer,  Smith,  and  Becker  with  the  larceny  of 
the  regulators,  warning  him,  however,  that 
he  would  be  civilly  liable  If  the  affidavit 
turned  out  to  be  untrue.  Thereupon,  with 
the  view  of  having  Becker,  Smith,  and  Dyer 
prosecuted  for  larceny  of  the  machines,  Al- 
len made  the  affidavit  in  question. 

1.  The  specific  objection  made  to  the  In- 
formation by  appellant  is  that  it  does  not 
substantially  set  forth  negative  assignments 
of  statutory  perjury.  The  charge  in  the  affi- 
davit was  that  the  accused  persons  "stole, 
took,  and  carried  away  the  property  with 
fel<«Ion8  Intent  to  steal."  The  information 
negatives  this  affirmative  charge  by  this  al- 
legation, to  wit:  "Whereas  in  truth  and  In 
fact  the  said  persons,  or  any  of  them,  stole, 
took,  and  carried  away,"  etc.  The  conten- 
tion of  appellant  is  that  the  disjunctive  "or" 
should  have  been  used  between  the  terms 


"stolen"  and  "carried  away"  in  the  affidavit 
Imputing  to  Dyer,  Becker,  and  Smith  the 
crime  of  larceny.  They  were  not  charged 
with  merely  taking  the  property  away,  hot 
that  they  took  it  away  with  a  felonions  in- 
tent to  convert  it  to  their  own  use.  Nothing 
short  of  proof  of  this  fact  would  have  been 
sufficient  to  convict  them  of  the  charge  im- 
puted by  the  affidavit  On  the  other  hand, 
evidence  which  would  fall  short  of  showing 
their  innocence  of  the  larceny  charged  would 
be  insufficient  to  establish  the  falsity  of  the 
affidavit,  and  It  was  proper  pleading  to  allege 
the  falsity  of  the  charge,  and  would  bare 
been  Improper  pleading  to  have  disjoined  the 
words  in  the  affidavit  which  charged  tiie 
specific  offense  of  larceny. 

2.  An  objection  was  made  to  admitting  in 
evidence  the  order  or  contract  of  the  tum- 
verein  and  Dyer  Company  for  permission  to 
put  in  the  Dyer  Company's  reg^ilators,  on 
the  ground  that  appellant  was  not  a  party 
to  the  contract,  and  was  not  Informed  of 
Its  existence  when  he  made  the  affidavit 
The  order  or  contract  was  admissible  as  evi- 
dence tending  to  show  under  what  chman- 
stances  the  Allen  regulators  w»e  taken  out 
and  the  Dyer  regulators  substituted,  as  tend- 
ing to  show  Dyer,  Becker,  and  Smith  were 
not  guilty  of  the  larceny  charged  in  the  af- 
fidavit, proof  of  which  was  necessary  to  be 
made  out  by  the  state  to  entitle  it  to  a  con- 
viction of  appellant  Allen's  ignorance  of 
the  order  was  a  circumstance  in  his  favor 
on  the  Issue  as  to  whether  his  affidavit  was 
made  in  good  faith  or  was  wlllfnlly  false. 
and  the  admission  of  this  evidence  was  not 
error. 

3.  The  court  admitted  in  evidence  receipts 
of  the  Allen  Company  for  the  regulators  re- 
turned to  it  by  the  Dyer  Company,  some  of 
which  were  signed  by  Allen  and  others  by 
Allen's  clerk.  Those  signed  by  the  clerk 
were  objected  to  by  appellant  on  the  ground 
that  Allen  was  not  a  party  to  them.  Da^ 
Ing  the  period  these  receipts  were  given  it 
is  agreed  by  the  evidence  that  the  practice 
of  both  companies  was  for  the  one  to  re- 
move the  machines  of  the  other,  and  to  de- 
liver them  to  the  owner.  The  clerk's  re- 
ceipts were  m«rely  accumulative  evidence  of 
this  fact,  and  were  not  prejudicial. 

4.  The  third  Instruction  given  for  the 
state  Is  as  follows:  "If  each  and  all  the 
Jurors  believe  and  find  from  the  evidence 
that  In  the  city  of  St  Louis  and  state  of 
Missouri,  and  on  any  date  within  one  year 
next  prior  to  the  12th  day  of  January,  A. 
D.  1901,  defendant  did  unlawfully,  wlllfnlly, 
corruptly,  falsely,  and  voluntarily  make  be- 
fore the  clerk  of  this  court  a  certain  affida- 
vit as  set  out  in  the  Information,  charging 
'that  James  L.  Smith,  H.  J.  Becker,  and  B.  A 
Dyer,  In  the  city  of  St  liouls,  on  the  8th  day 
of  September,  1900,  four  gas  regulators,  one 
lot  of  (luicksllver  and  fittings,  all  of  the  value 
of  one  hundred  and  fifty  dollars,  all  the  prop- 
erty of  Gas  Consumers'  Association  of  the 
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United  States  (a  corporatl<m),  then  and  tbere 
being  foond,  unlawfully,  feloniously,  did  then 
and  there  steal,  take,  and  carry  awfiy,  with 
the  intent  then  and  there  to  deprive  the  own- 
er of  the  use  thereof,  and  to  convert  the  same 
to  their  own  use';  and  if  you  each  and  all 
further  beUeve  and  find  from  the  evidence 
tliat  in  truth  and  fact  the  said  James  L. 
Smith.  H.  J.  Becker,  and  B.  A.  Dyer,  did 
not,  on  said  8th  day  of  September,  1900,  at 
said  city  of  St  Louis,  or  on  any  other  day, 
or  at  any  other  place,  steal,  take,  and  carry 
away,  with  the  Intent  then  and  there  to  de- 
prive tiie  owner  of  the  use  thereof,  and  to 
convert  the  same  to  their  own  use,  four  gas 
regulators,  one  lot  of  quicksilver  and  fit- 
tings, nor  any  regulators,  quicksilver  fit- 
tings, or  any  other  property  whatsoever  of 
the  aforesaid  description,  or  of  any  other 
description,  of  the  value  of  one  hundred  and 
fifty  dollars,  or  of  any  value  whatsoever,  the 
property  of  the  Gas  Consunners'  Association 
of  the  United  States,  or  of  any  other  person 
or  corporation  whatsoever,  as  he,  the  de- 
fendant, at  the  time  and  place  of  making 
said  affidavit,  well  knew;  and  if  you  each 
and  all  further  believe  and  find  from  the 
evidence  that  at  the  time  of  the  making  of 
said  affidavit  defendant  knew  said  aflldavlt 
to  \»  false,  untrue,  and  corrupt  in  each  and 
every  particular  as  above  predicated  in  this 
instruction, — ^then  it  will  be  your  duty  to 
find  the  defendant  guilty,  and  unless  you 
and  each  and  all  so  believe  and  find  from 
the  evidence  it  will  be  your  duty  to  find  the 
defendant  not  guilty."  This  Instruction,  in 
substance,  told  the  Jury  that  the  defendant 
well  knew  that  neither  Becker,  Smith,  nor 
Dyer  liad  stolen  the  property  when  he  made 
the  alBdavlt,  and,  if  the  Jury  believed  that 
they  bad  not  stolen  It,  they  should  find  the 
defendant  guilty.  It  may  have  been  very 
kind  of  the  court  to  have  thus  relieved  the 
jury  of  the  task  of  finding  that  the  defend- 
ant swore  to  what  he  knew  to  be  false,  but 
the  law  imposed  that  duty  on  the  jury,  and 
will  not  accept  the  finding  of  the  court  on 
that  issue  In  lieu  of  the  finding  of  the  Jury. 

5.  Instruction  No.  6  Is  too  wordy,  and  too 
much  Involved,  to  be  readily  comprehended 
by  the  average  juryman.  Under  the  evi- 
dence we  can  see  no  place  for  this  instruc- 
don.  Appellant  admitted  that  he  did  not 
disclose  all  the  facts  In  respect  to  the  tak- 
ing of  the  property  to  bis  counsel  and  to  the 
assistant  prosecuting  attorney.  The  most 
material  fact— the  offer  to  return  the  regu- 
lators—he  admits  he  did  not  communicate 
to  either.  Having  failed  to  communicate  all 
of  the  material  facts  within  his  knowledge, 
the  advice  of  coimsel  furnishes  him  no  ex- 
cose  whatever  for  making  the  affidavit,  if 
It  was  in  fact  false. 

P'or  error  In  giving  instruction  No.  8,  the 
Judgment  Is  reversed,  and  the  cause  re- 
manded. 

BAROIiAT  and  OOODB,  33.,  copcsr. 


QATLORD  et  al.  v.  DURYEA. 

(Court  of  Appeals  at  St.  Louis,  Mo.    July  22, 

liK)2.) 

BROKERS— STOCK  SALES— LEOALITT—FORBiaN 
CONTRACT— LAWS  QOVERNINO. 

1.  In  a  suit  by  brokers  for  commissions  on 
sales  of  stoclw  made  in  New  York  by  plaintiffs' 
correspondents  in  that  state,  the  sales  are 
New  York  contracts,  and  in  respect  to  the 
Ipi^ality  are  governed  by  the  taws  of  New 
York. 

2.  Id  a  suit  by  brokers  for  commissions  on 
sales  of  stock  made  in  New  York,  in  tbe  ab- 
sence of  evidence  as  to  New  York  statutes  as 
to  such  transactions,  it  will  be  presumed  the 
common  law  is  in  force  there. 

3.  At  common  law  a  contract  cannot  be  de- 
clared void  as  a  wagerine  contract  on  proof 
that  only  one  of  the  parties  thereto  meant  it 
to  be  such. 

Appeal  from  St.  Louis  circuit  court;  John 
W.  Booth,  Judge. 

Action  by  Samuel  A.  Gaylord  and  others 
against  Hannah  Duryea.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

\V.  F.  Broadhead,  for  appellant.  John  H. 
Overall,  for  respondents. 

GOODE,  J.  Samuel  A.  Gaylord  and  Joha 
H.  Blessing  were  partners  under  the  firm 
name  of  Gaylord,  Blessing  &  Co.,  engaged  in 
buying  and  selling  stocks,  bonds,  grains,  and 
other  articles  as  brokers  in  the  city  of  St. 
Louis  In  the  year  1801  and  thereafter  during 
the  transactions  Involved  In  this  action,  which 
was  instituted  to  recover  from  the  defendant 
a  balance  alleged  to  be  owing  by  her  to  the 
plaintiffs  on  account  of  commissions  for  the 
purchase  of  stocks  which  they  executed  as 
her  agents  at  simdry  dates  between  the  2l8t 
day  of  September,  1891,  and  the  Slat  day  of 
May,  1S93.  The  original  petition  was  filed  on 
the  12tU  day  of  May,  1898,  the  appellant 
states;  but  it  Is  not  contained  in  the  ab- 
stract of  the  record  on  which  the  case  was 
submitted  for  decision,  nor  Is  there  any  dis- 
closure of  Its  contents.  The  cause  went  to 
trial  on  an  amended  petition  with  two  counts, 
which  was  filed  tbe  15th  day  of  March,  1900. 
The  first  count  declares  on  an  account  stated, 
alleged  to  have  been  rendered  by  the  plain- 
tiffs and  agreed  to  by  the  defendant  on  or 
about  the  31st  day  of  May,  1893,  and  to  have 
shown  a  balance  due  to  plaintiffs  for  various 
transactions  in  stocks  and  one  in  grain  of 
?3,479.06.  The  second  count  is  based  on  an 
open  account  of  many  items,  the  deals  extend- 
ing over  about  two  years,  but  with  several 
credits  entered  in  favor  of  the  defendant 
down  to  the  21st  day  of  April,  1898.  Affairs 
between  the  parties  opened  in  September, 
1891,  when  Mrs.  Duryea  and  one  Al.  Wagen- 
man  appeared  at  plaintiff's  office,  and  enga- 
ged their  services  as  brokers.  There  is  a  con- 
flict of  testimony  as  to  tbe  authority  con- 
ferred on  the  plaintiffs  as  Mrs.  Duryea'a 
agents  and  the  scope  of  the  contemplated 
transactions.    Blessing's  testimony  was  that 

t  S.  8m  Gamine,  voL  M,  Cent  Die.  Up.  . 

...igilized  by  Google 


608 


89  SOUTHWESTEBN  REPORTEB. 


(Ma 


on  her  first  ylslt  to  their  office  sbe  told  talm 
she  wished  them  to  act  as  her  agents  In  bay- 
ing and  selling  stocks,  and  that  they  should 
take  directions  from  Mr.  Wagenman,  and  obey 
his  orders  as  to  Investments.  She  testified,  on 
the  other  hand,  that  she  did  not  Intend  to 
make  any  deals  on  her  own  account,  but  only 
to  give  Wagenman  a  credit  so  that  he  might 
speculate,  and  thereby  get  a  capital  to  do 
business  on,  and  that  for  that  purpose  she 
deposited  with  the  plaintiffs  100  shares  of 
Granite  Mountain  stock  as  collateral  to  In- 
demnify them  for  advances  of  money  tbey 
might  make  for  Wagenman  in  the  transaction 
he  contemplated;  that  Blessing  was  so  in- 
formed, and  thoroughly  understood  her  rela- 
tion to  the  proposed  deal,  which  was  to  be 
restricted  to  the  purchase  of  200  shares  of  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany's stock.  The  Oranlte  Mountain  collater- 
al deposited  by  her  was  subsequently  surren- 
dered at  her  request,  and  shares  of  the  stock 
of  the  National  Linseed  Oil  Company  and  one 
Carthage  Light  &  Fuel  Company  bond  sub- 
stituted therefor.  Various  transactions  oc- 
curred prior  to  the  31st  day  of  May,  1892,  be- 
ing conducted  by  the  plaintiffs  as  agents  of 
Mrs.  Duryea,  and  charged  on  her  account  with 
them.  In  obedience  to  orders  given  by  Wagen- 
man. As  to  what  occurred  on  and  prior  to 
the  last-mentioned  date  the  testimony  is  again 
conflicting,  but  it  is  certain  that  Wagenman's 
previous  authority,  whatever  its  scope,  was 
then  revoked.  His  deals  up  to  that  time  bad 
resulted  in  a  loss  of  some  $1,600,  and  sbe  was 
notified  by  the  plaintiffs  that  her  collateral 
stood  pledged  to  make  good  that  loss.  Bless- 
ing swore  the  defendant  then  told  him  that 
thereafter  she  would  conduct  her  operations 
herself,  while  she  swore  that  she  disclaimed 
any  liability  for  the  ?l,eOO  which  stood  char- 
ged to  her  on  plaintiffs'  books  on  account  of 
Wagenman's  operations,  but  was  finally  in- 
duced to  let  her  collateral  remain  with  the 
plaintiffs  a  while  on  Blessing's  promise  that, 
if  she  would  do  so,  he  wouid  see  that  she  got 
it  back  without  being  out  anything,  and  would 
make  her  some  money  besides.  Thereafter 
simdry  deals  were  made,  which  the  testimony 
for  the  plaintiffs  tends  to  prove  she  ordered 
fti  person,  while  she  denies  that  she  had  any 
Icnowledge  of  them.  It  is  admitted  that  In 
February,  1803,  she  took  up  the  Granite 
Mountain  collateral,  and  deposited  other  in 
lieu  of  it,  and  that  she  was  notified  regularly 
by  mall  of  the  various  transactions  made  in 
her  name,  and  also  of  the  state  of  ber  account 
with  plaintiffs  from  month  to  month;  but  sbe 
says  sbe  failed  to  receive  all  of  the  twenty 
statements  of  account  and  the  letters  sent  to 
lior,  and  did  not  read  but  six  of  the  letters 
sbe  did  receive.  Those  she  admitted  read- 
ing related  to  purchases  and  sales  of  stock 
m.ide  in  her  behalf  by  the  plaintiffs.  In 
April,  1898,  plaintiffs  notified  defendant  of 
the  balance  due  them,  which  had  been  stand- 
ing unpaid  since  August,  1893,  and  that,  if  it 
was  not  settled  by  the  12th  day  of  May,  1898, 


they  would  sell  tbe  coUateral;  and  it  was  ad- 
mitted that  the  sale  was  thereafter  regnUrij 
made,  add  her  account  credited  with  the  pro- 
ceeds. This  action  was  brought  to  recover 
the  net  balance.  The  defenses  were  that  all 
the  transactions  were  Illegal  and  void  u 
against  public  policy,  because  they  were  bot 
wagers  made  on  the  rise  and  fall  of  the  mar- 
ket prices  of  stocks  and  grain,  without  an  In- 
tention that  the  articles  bought  or  sold  by  tbe 
plaintiffs  as  brokers  should  be  delivered;  and 
that  the  cause  of  action  stated  In  the  second 
count  of  the  petition  was  barred  by  the  stat- 
ute of  limitations,  because  the  recoit  credits 
were  unauthorized.  A  counterclaim  for  tbe 
value  of  the  collaterals  was  also  set  up  on 
the  ground  that  plaintiffs  had  unlawfully  con- 
verted them  after  demand  had  been  made  by 
the  defendant  for  their  return.  There  was  a 
finding  In  favor  of  the  defendant  on  tbe  first 
count  of  the  petition,  and  aa  to  an  Item  grow- 
ing out  of  a  deal  In  grain  on  the  Chlcagu 
Board  of  Trade  on  the  second  count,  but 
against  ber  as  to  tbe  deals  in  shares  of  stock; 
also  on  her  counterclaim,  and  as  to  the  de- 
fense of  the  statute  of  limitations,  judgment 
being  entered  against  her  on  the  second  count 
for  $1,211.24,  from  which  she  appealed. 

As  this  case  comes  to  us,  it  strikes  us  as 
easy  of  solution.  It  Is  an  action  at  law,  and. 
each  side. of  tbe  issues  of  fact  having  been 
supported  by  testimony,  the  finding  of  the 
circuit  court  thereon  is  conclusive.  No  points 
are  made  in  regard  to  the  admission  or  ex- 
clusion of  evidence,'  and.  our  investigation 
must  be  confined  to  tbe  correctness  of  tbe  le- 
gal theories  adopted  by  the  trial  court  But 
It  Is  unnecessary  to  set  out  all  the  declara- 
tions of  law  which  were  given  and  refused,  as 
they  related  to  the  effect  of  a  purely  specn- 
lative  intention  on  the  part  of  tbe  defendant, 
and  the  purchases  of  stocks  were  all  made  in 
New  York  City,  by  the  correspondents  of  the 
plaintiffs.  In  obedience  to  tdegrapblc  orders 
sent  by  the  latter,  and  tberefore  constituted 
New  York  contracts,  to  be  governed  by  the 
laws  of  that  state  In  respect  to  theh:  legality, 
and  not  by  our  statutes.  Evidence  was  not 
Introduced  to  show  what  the  New  York  tow 
as  to  such  transactions  Is,  and  hence  tbe  va- 
lidity of  the  contracts  Is  to  be  tested  by  the 
common  law  on  the  presumption  that  it  is  In 
force  hi  that  state;  and  at  common  law  tlie 
contracts  were  not  void  as  wagers,  because 
the  defendant  meant  to  speculate  merely, 
without  making  actual  purchases  or  sales,  un- 
less that  Intention  was  shared  in  by  tbe  party 
with  whom  she  dealt.  Brokerage  Co.  v. 
Steveson,  160  Mo.  616,  01  S.  W.  617.  What- 
ever may  have  been  the  Intoition  of  Mis. 
Duryea  or  Wagenman  in  regard  to  speculat- 
ing and  making  or  accepting  actual  deliveries, 
there  is  no  substantial  evidence  that  the  plain- 
tiffs knew  that  deliveries  were  not  Intended: 
and  In  fact  the  undisputed  evidence,  support- 
ed by  an  admission  of  the  defendant,  is  that 
deliveries  were  made  in  all  instances.  X 
stipulation  signed  by  both  parties  was  bitio- 
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dnced.  and  la  of  the  following  tenor:  "If 
plaintiffs  8bow  that  orders  were  given  bj 
plaintiffs  to  their  agents,  Eennett,  HopUns 
&  Comiuiny,  by  telegrams,  letters,  or  other- 
wise, to  buy  or  sell  stocks  or  bonds  In  New 
York  City,  then  It  Is  admitted  that  the  said 
amenta  will  testify  that  such  purchases  and 
8iilcs  were  made  by  them  on  the  floor  of  the 
Xew  York  Stock  Bxchange,  and  the  same  re- 
ceived and  delivered  In  compliance  with  the 
mles  and  practices  of  said  exchange,  to  wit, 
when  purchases  were  made  such  stocks  and 
bonds  were  received  and  paid  for  by  such 
agents,  and  where  sales  were  made  such 
stocks  and  bonds  were  delivered  by  such 
iigents  to  the  purchasers  thereof;  and  the  ad- 
mission that  such  agents  will  testify  as  above 
shall  be  taken  and  considered  as  evidence  in 
this  case  with  like  effect  as  if  said  agents 
were  present  and  so  testified."  That  the  or- 
ders for  stocks  were  all  placed  by  Kennett, 
Hopkins  &  Co.  la  undisputed;  nor  was  there 
any  evidence  to  rebut  what  It  was  admitted 
those  agents  would  swear,  namely,  that  de- 
lirerles  accompanied  every  transaction.  It 
follows  that  the  allegation  that  the  transac- 
tions were  of  a  gambling  nature  was  not  made 
good. 

The  circuit  court  found  against  the  defense 
of  the  statute  of  limitations,  which  was  Inter- 
posed to  the  second  count  of  the  petition, 
and,  as  the  original  petition,  which  was  filed 
In  due  time,  has  not  been  preserved  In  the 
record,  we  cannot  overrule  that  finding,  for 
the  count  may  have  been  pleaded  therein  ex- 
actly or  substantially  as  It  was  In  the  second 
one. 

The  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  BARCLAY,  J.,  concur. 


KBUP  V.  OORLBT. 

(Coort  of  Appeals  at  St.  Louis,  Mo.    Jul]  22, 
1902.) 

SLANDER— EVIDBNCE  —  PLEADINO  —  POROBRY 
-INTENT  TO  INJURE— DAMAGES— REBUTTAL 
ETIDBNCB— INSTRUCTIONS— APPBAIi. 

1.  In  an  action  for  damages  for  slander  It  Is 
improper  to  admit  evidence  of  independent  slan- 
derous charges  by  defendant  against  plaintiff. 
But  evidence  of  repetitions  of  the  slander  which 
forms  the  snbject  of  the  suit  is  admissible  as 
showing  malice. 

2.  Oral  language  Imputing  that  one  has  sworn 
falselj  in  a  court  of  Justice  is  actionable  per  se, 
as  is  also  a  charge  that  a  person  is  a  thief. 
"He  forged  my  name  to  one  of  his  rent  re- 
ceipts" is  not  language  defamatory  in  itself. 

3.  Slander  is  a  statutory  misdemeanor  In 
Missonri,  but  as  a  civil  injury  slander  is  gov- 
erned by  principles  of  the  common  law. 

4.  An  intent  to  Injure  or  defraud  is  an  essen- 
tial element  of  forgery  of  a  writing  as  a  crime. 
It  is  also  essential  at  common  law. 

5.  The  Code  (Kev.  St.  1889,  i  636)  provides 
a  short  form  of  innuendo  in  actions  of  slander 
or  libel,  bat  it  does  not  dispense  with  the  ne- 
cessity of  a  statement  of  sufficient  facts  by  way 
of  inducement  to  show  that  words  charged  to 

TS.  See  Ubti  and  Slander,  voL  S2.  Gent.  Dlx.  H 
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be  defamatory  per  se  are  siioken  with  a  mean- 
ing impntlng  a  crime. 

o.  The  awarding  of  ponltive  damages  for 
slander  is  discretionary  with  the  jury,  not  ob- 
ligatory on  them. 

7.  The  statute  of  jeofails  (Bev.  St  1889,  { 
672)  does  not  cure  an  instruction  which  omits 
to  call  for  a  finding  of  facts  necessary  to  put 
an  actionable  meaning  upon  terms  otherwise 
not  actionable  per  se. 

8.  Where  evidence  is  offered  In  rebuttal  to 
contradict  statements  of  witnesses  for  the  de- 
fendant, it  is  essential  that  a  proper  foundation 
should  be  laid,  by  Identification  of  the  time,  and 
place  of  the  supposed  conversation,  to  warrant 
the  admission  of  Impeaching  evidence  of  dif- 
ferent statements. 

9.  Parties  are  bound  on  appeal  by  the  posi- 
tions they  voluntarily  assume  m  the  trial  court. 

10.  The  order  of  proof  in'  the  trial  .of  an  ac- 
tion at  law  la  to  be  governed  by  a  sound  judi- 
cial discretion. 

11.  A  question  which  assumes  the  existence  of 
a  fact  which  there  Is  no  evidence  before  the 
court  tending  to  prove  should  not  be  permitted 
against  the  objection  of  the  adverse  party. 

12.  Error  is  not  to  be  assumed  to  be  harmless; 
those  who  claim  it  to  be  so  mttst  demonstrate 
the  propo8ltl<Mi. 

13.  Where  a  charge  of  forgery  is  the  gist  of 
an  action  for  damages  for  slander,  it  Is  im- 
proper to  submit  to  the  jury  as  a  question  of 
fact  what  constitutes  a  charge  of  forgery  with- 
out defining  the  elements  of  the  crime. 

14.  It  is  improper  to  submit  to  the  jury  the 
question  of  what  facta  are  material  in  a  pros- 
ecution for  perjury. 

(Sylliibus  by  the  Judge.) 

Appeal  from  St.  Louis  circuit  court;  W.  B. 
Douglas,  Judge. 

Action  by  George  Krup  against  Patrick 
Oorley.  Judgment  for  plalntifl.  Defendant 
appeals.    Reversed. 

Lambert  B.  Walther,  for  appellant  Wm. 
D.  Hudson,  for  respondent. 


BABCIAT,  J.  This  action  Is  for  slander, 
and  rests  upon  three  charges  or  causes  of  ac- 
tion in  the  plaintiff's  petition,  all  of  which 
were  answered  by  a  general  denial  of  de- 
fendant. The  words  complained  of  as  Inju- 
rious In  the  several  counts  were  these:  First 
count:  "He  (meaning  plaintiff)  Is  a  damned 
thief."  Second  count:  "He  (meaning  plain- 
tiff) forged  my  name  to  one  of  his  rent  re- 
ceipts." Third  county:  "That  Hollander 
(meaning  plaintiff)  swore  false  on  the  witness 
stand."  The  claim  for  compensation  on  each 
count  was  for  $10,000,  of  which  one-half  was 
alleged  to  be  actual,  and  the  rest  was  de- 
manded as  punitive,  damages. 

Little  attention  need  be  given  to  the  third 
count,  for  the  trial  court  sustained  an  objec- 
tion to  its  sufficiency.  No  steps  were  taken 
toward  reviewing  that  ruling. 

There  was  a  trial  on  the  other  two  counts 
before  the  court  and  a  jury,  resulting  in  a 
finding  for  plaintiff  on  each  count  for  $200 
actual,  and  $50  punitive,  damages,  total  $500, 
for  which  amount  judgment  was  duly  en- 
tered. Defendant  took  an  appeal  therefrom, 
after  the  usual  motions  and  exceptions. 

To  make  clear  some  of  the  issues  Involved 
In  the  appeal,  we  present  the  material  parts  of 
the  two  counts  In  the  petition  on  which  the 
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case  went  to  trial  (omitting  merely  formal 
features) : 

"Plaintiff  for  his  cause  of  action  states 
that  on  or  about  the  6th  day  of  July,  1900, 
In  the  city  of  St.  Iiouls  and  state  of  Mlasonrl, 
and  In  the  presence  and  hearing  of  divers 
persons,  th^  defendant  falsely,  wantonly,  and 
maliciously  spoke  and  published  of  and  con- 
cerning the  plaintiff  the  following  false,  ma- 
licious, and  defamatory  words,  to  wit:  *He 
(meaning  plaintiff)  Is  a  damned  thief;'  where- 
by this  plaintiff  has  been  greatly  Injured  In 
his  feelings,  good  name,  and  reputation,  and 
to  bis  damage  ta  the  sum  of  ten  thousand  dol- 
lars ($10,000),  In  actual  damages  In  the  sum  of 
fire  thousand  dollars  (^,000),  and  In  exemp- 
lary or  punitive  damages  In  the  sum  of  five 
thousand  dollars  (|i5,000).  Wherefore  plaintiff 
asks  Judgment,"  etc. 

"Plaintiff  for  bis  second  cause  of  action 
states  that  on  or  about  the  5th  day  of  July, 
1900,  In  the  city  of  St  Louis  and  state  of 
Missouri,  and  in  the  presence  and  hearing  of 
divers  persons,  the  defendant  falsely,  wan- 
tonly, and  maliciously  spoke  and  published 
of  and  concerning  the  plaintiff  the  following 
false,  malicious,  and  defamatory  words,  to- 
wit:  'He  (meaning  plaintlfT)  forged  my  name 
to  one  of  his  rent  receipts;'  whereby  this 
plaintiff  has  been  greatly  injured  In  his  feel- 
ings, good  name,  and  reputation,  and  to  his 
damage  in  the  sum  of  ten  thousand  dollars 
($10,000),  in  actual  damages  in  the  sum  of 
five  thousand  dollars  ($5,000),  and  in  ex- 
emplary or  punitive  damages  in  the  sum  of 
five  thousand  dollars  ($5,000).  Wherefore 
plaintiff  asks  Judgment,"  etc. 

The  facts  will  be  stated  along  with  our 
rulings,  so  far  as  necessary  to  elucidate  the 
latter. 

The  Instructions  given  by  the  learned  trial 
Judge  at  the  Instance  of  plaintiff  or  of  his 
own  motion  were  as  follows: 

"(1)  The  Jury  are  instructed  that  In  mak- 
ing their  verdict  they  may  take  into  con- 
sideration all  the  facts  and  circumstances  de- 
tailed by  the  witnesses,  and.  If  the  Jury  find 
for  the  plaintiff,  in  estimating  the  damages 
which  they  think  plaintiff  has  sustained  they 
may  take  into  consideration  and  allow  the 
plaintiff  for  the  mortification  to  Ms  feelings 
suffered  from  the  acts  of  defendant  complain- 
ed of,  and  may  add  thereto,  as  punitive  dam- 
ages, such  amount  as  will  adequately  punish 
the  defendant  for  such  acts,  and  serve  as  a 
warning  to  prevent  others  from  being  guilty 
of  like  acts. 

"(2)  The  Jury  are  instructed  that  the  words, 
'He  is  a  damned  thief,'  are  slanderous  in 
themselves,  and  that  the  law  Implies  malice 
in  the  speaking  of  said  words,  and  that  it  is 
not  necessary  to  prove  any  express  malice 
In  order  to  warrant  a  verdict  for  plaintiff  on 
the  first  count  of  plaintiff's  petition. 

"(S)  If  the  Jury  believe  from  the  evidence 
that  on  or  about  the  5th  day  of  July,  1900, 
the  defendant  spoke  of  and  concerning  the 
plaintiff  in  the  piesence  and  hearing  of  one  ot 


more  persons  the  following  words,  *He  forged 
my  name  to  one  of  his  rent  receipts,'  or 
enough  of  said  words  to  constitute  the  cbar- 
ges  of  forgery  against  the  plaintiff,  thai  the 
Jury  must  find  for  the  plaintiff  on  the  second 
count  of  the  plaintiff's  petition  in  an  amount 
not  to  exceed  the  sum  claimed  in  said  connt 

"(4)  The  Jury  are  instructed  that  malice 
does  not  consist  alone  in  personal  spite  or  ill 
will,  but  it  exists  in  law,  whenever  a  wrong- 
ful act  is  Intentionally  done  without  Jost 
cause  or  excuse." 

"(9)  The  Jury  are  Instructed  that  to  mat- 
ing up  their  verdict  they  must  state  separate- 
ly their  finding  as  to  each  of  the  two  counts 
in  piaintlfTs  petition,  and  if  they  find  for 
the  plaintiff  they  must  state  separately  their 
finding  as  to  actual  and  punitive  damages 
on  each  of  said  counts.  The  third  count  in 
plaintiff's  petition  is  withdrawn  from  the  con- 
sideration of  the  Jury. 

"(10)  The,  court  instructs  the  Jury  that 
nine  of  your  number  have  power  to  render  a 
verdict  in  this  case,  and  that  when  nine 
Jurors  agree  upon  a  verdict  your  forenuui 
should  sign  it,  and  you  return  It  into  court  as 
the  verdict  of  the  Jury. 

"(11)  The  Jury  are  instructed  that  if  they 
believe  from  the  evidence  that  on  or  about 
the  5th  day  of  July,  1900,  the  defendant,  Id 
the  presence  and  hearing  of  one  or  more 
persons,  used  the  following  language  of  and 
concerning  plaintiff,  'Ue  is  a  damned  thief.' 
and  if  they  further  believe  that  said  language 
was  false  and  untrue,  then  they  should  find 
for  the  plaintiff  on  the  first  count  in  plain- 
tiff's petition,  imless  they  further  believe  that 
such  words  were  used  merely  as  terms  of 
abuse  and  reproach,  and  that  the  hearer  could 
not  reasonably  otherwise  understand  them." 

At  defendant's  request  the  following  in- 
stractlons  were  given: 

"(5)  The  Jury  are  the  exclusive  Judges  of 
the  credit  and  weight  to  be  given  to  the  tes- 
timony of  the  different  witnesses,  and  if  they 
find  and  believe  that  any  witness  willfully 
testified  falsely  to  any  material  facts  they 
are  at  liberty  to  reject  the  whole  or  any  part 
of  such  witness'  testimony. 

"(6)  The  Jury  are  instructed  that  the  bur- 
den of  proving  the  words  charged  as  slander- 
ous is  upon  the  plaintiff;  that  is,  the  plaintiff 
must  prove  to  the  satisfaction  of  the  Jury, 
by  a  preponderance  of  the  evidence,  that  the 
defendant  uttered  the  words  charged  as  slan- 
derous, or  enough  of  said  words  to  constitute 
substantially  the  same  charges. 

"(7)  By  the  word  'preponderance,'  as  used 
In  these  instructions,  is  meant  a  greater 
weight  of  evidence,  or  evidence  which  is  more 
credible  and  convincing  to  tbe  mind. 

"(8)  The  court  instructs  the  Jury  that  even 
though  they  may  believe  from  the  evidence 
that  defendant  spoke  of  and  concerning  plain- 
tiff the  words  charged  in  the  first  count  of 
piaintlfTs  petition,  namely,  'He  (meaning 
plaintiff)  is  a  damned  thief,'  yet,  if  they  also 
believe  from  tbe  evidence  that  said  words 
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were  spoken  and  onderatood  as  merely  char- 
ging that  plaintiff  bad  attempted  to  move  Into 
a  house  belonging  to  defendant  without  pay- 
ing rent,  then  the  jury  will  find  tor  the  de- 
fendant on  said  count" 

Defendant  complains  also  of  the  refusal  of 
another  Instruction,  but  the  result  of  the  ai>- 
peal  renders  any  further  notice  thereof  un- 
necessary. 

1.  One  assignment  of  error  challenges  the 
roling  which  admitted,  In  rebuttal,  testimony 
of  other  slanderous  statements  ascribed  to 
defendant  which  he  was  said  to  have  made 
concerning  plaintiff  several  days  after  the  ut- 
terances on  which  the  first  and  second  counts 
are  founded.  One  of  these  Items  of  rebuttal 
testimony  consisted  of  a  repetition  of  the  lan- 
guage alleged  in  the  first  coimt  applying  to 
plaintiff  the  epithet  "thief."  Laying  aside  the 
question  of  order  of  proof,  that  piece  of  tes- 
timony was  admissible  as  tending  to  show 
malice.  The  other  Item  of  rebuttal  assigned 
as  error  consisted  of  testimony  that  defend- 
ant, July  10,  1900,  declared  to  the  witness  that 
"that  long-legged  Hollander  swore  false  on 
the  witness  stand"  the  day  before,  at  a  trial 
before  a  justice  of  the  peace  In  St  Louis, 
which  trial  defendant  was  said  by  the  witness 
to  bare  mentioned  In  a  way  to  plainly  import 
the  crime  of  perjury.  To  say  that  one  has 
sworn  falsely  In  a  court  of  Jastlce,  without 
more,  carries  an  Imputation  of  perjury.  But- 
terflcld  T.  Buffum,  9  N.  H.  163;  Stone  v. 
Clark,  21  Pick.  61;  Wood  t.  Southwick,  97 
Mass.  356;  Oilman  t.  Lowell,  8  Wend.  573, 
24  Am.  Dec.  96;  Fowle  v.  Bobbins,  12  Mass. 
•fflO*,  approved  in  Perselly  v.  Bacon,  20  Mo. 
331  The  language  Introduced  in  rebuttal  In 
tbe  case  at  bar  is  easily  distinguishable  from 
that  discussed  In  Alderson  t.  Auerswald  (St 
L.)  80  Mo.  App.  870,  where  it  appeared  af- 
flrmatlyely  that  the  swearing  charged  to  be 
false  bore  upon  an  Imntaterlal  Issue.  Here 
the  language  with  its  accompanying  facts  was 
easily  susceptible  of  interpretation  as  a 
charge  of  perjury,  according  to  the  principles 
declared  In  the  last  group  of  citations  above. 
It  may  be  noted  that  the  language  quoted 
resembles  that  which  originally  formed  the 
gist  of  the  third  count  of  plaintlfTs  petition. 
The  words  charged  in  the  first  and  second 
cotmts,  according  to  the  allegations  and  tes- 
timony of  plaintiff,  were  spoken  on  the  5th 
of  July,  1900.  That  testimony  was  admitted 
against  defendant's  objections,  both  as  to  the 
order  of  its  introduction  and  as  to  its  sub- 
stance. Proper  exception  was  duly  saved  to 
the  mllng.  It  seems  to  us  that  the  objections 
were  well  taken,  on  the  authority  of  Chrlstal 
V.  Craig,  80  Mo.  367.  The  evidence  was  not 
admissible  as  rebuttal  to  contradict  defend- 
ant He  liad,  K  Is  true,  denied  that  he  men- 
tioned plaintiff  on  July  10,  1900,  in  any  con- 
Tersation  with  the  witness;  but  no  proi)er 
foundation  was  laid  during  defendant's  ex- 
amination (by  a  reasonable  Identification  of 
time  and  place  of  tbe  supposed  conversation) 
to  warrant  the  admission  of  the  "Hollander" 


statement  as  rebuttal,  even  If  it  might  other- 
wise have  been  so  introduced,  wliich  we  d» 
not  decide.  It  surely  was  not  admissible  as 
original  testimony,  in  view  of  the  positive 
authority  of  the  decision  last  cited. 

So  far  as  concerns  the  mere  order  of  proof, 
that  subject  rests  within  the  sound  judicial 
discretion  of  the  tiial  court.  We  are  not  re- 
qnta-ed  to  say  whether  it  was  exceeded  In  the 
matter  under  review,  since  we  must  hold  the 
evidence  inadmissible  even  had  It  appeared  as 
part  of  the  plaintlfTs  case  in  chief. 

2.  Another  assignment  of  error  relates  to  » 
question  propounded  to  defendant  by  plain- 
tifTs  counsel  while  Investigating  the  pecuni- 
ary resources  of  the  former,  presumably  on 
tbe  Issue  of  punitive  damages.  The  question, 
answer,  and  ruling  thereon  are  shown  by  the 
following  excei-pt  from  the  record,  viz.:  "Q. 
On  all  of  this  property,  Including  those  six 
houses  and  property  which  is  assessed  at  over 
six  or  seven  thousand  dollars  by  the  assessor, 
you  only  paid  one  hundred  and  twenty-flve 
dollars?  (Objected  to  as  assuming  what  has 
not  been  testified  to  and  as  being  incompetent 
and  Irrelevant  Objection  overruled,  to  which 
mllng  counsel  for  defendant  then  and  there 
excepted.)  A.  That  is  all."  There  Is  nothing 
in  the  record  here,  which  purports  to  contain 
all  the  evidence,  and  which  we  must  further- 
more, assume  does  so,  imder  rule  14  of  this 
court  (4  S.  W.  iv),  in  the  slightest  degree 
tending  to  prove  tbe  fact  asserted  by  the 
question.  The  rule  on  this  point  as  well  as 
the  chief  reasons  thereof,  are  tersely  given  In 
a  useful  treatise  on  procedure,  as  follows: 
"It  Is  not  permissible  for  counsel  so  to  frame 
their  questions  as  to  assume  the  existence  of 
facts  which  have  neither  been  admitted  nor 
proved.  The  reason  of  this  rule  does  not  rest 
merely  on  the  consideration  that  such  ques- 
tions are  calculated  to  mislead  the  witness. 
There  Is  also  danger  that  the  assumptions  of 
counsel  may  become  confused  In  the  minds  of 
the  jurors  with  the  evidence  of  the  case." 
8  Enc.  PI.  &  Prac.  77,  The  question  objected 
to  In  this  case  falls  under  the  ban  of  the  rule 
above  quoted,  and  we  are  not  convinced  that 
the  error  was  harmless.  The  general  rule  Is 
that  error  Is  presumptively  injurious.  It  de- 
volves on  those  who  claim  It  to  be  Innocent  to 
demonstrate  that  proposition,  which  they  liave 
not  done  here.  Hollenbeck  v.  Railway  (3o., 
141  Mo.  97,  38  S.  W.  723,  41  8.  W.  887;  RaU- 
road  Co.  v.  O'Reilly,  168  U.  S.  334,  16  Sup.  Ct 
880,  39  L.  Ed.  1006. 

8.  As  an  order  for  new  trial  must  be  en- 
tered on  account  of  the  error  first  discussed 
(which  affects  both  counts),  it  may  be  prop- 
er to  remark  briefly  on  some  other  features 
of  the  case.  One  of  the  assignments  of  er- 
ror relating  to  the  second  cause  of  action  is 
founded  on  the  giving  of  tbe  third  instmc- 
tloa  for  plaintiff  in  the  terms  already  quot- 
ed. A  fatal  fault  therein  is  that  the  Instruc- 
tlou  submits  to  tbe  jury  as  a  question  of 
fact  what  constitutes  a  "charge  of  forgery." 
The    essential    elements    of    that    offensr 
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sbould  hare  been  defined  wltb  reference  to 
the  facts  In  evidence.  It  was  not  correct  to 
leave  that  question  to  the  Jury  any  more 
than  it  was  to  leave  to  them  to  determine 
what  facts  were  "material"  in  a  prosecution 
for  perjury,  which  was  held  error  In  State 
T.  Williams,  80  Mo.  364.  Under  the  law  of 
this  state,  aiji  Intent  to  injure  or  defraud  Is 
an  essential  element  of  forgery  as  a  crim- 
inal offense  afFecting  such  a  writing  as  that 
here  In  view,— a  receipt.  Rev.  St.  1899,  | 
2009.  A  like  Intent  was  essential  to  for- 
gery as  a  crime  at  the  common  law.  Beg. 
V.  Parish,  8  Car.  &  P.  94. 

There  was  in  the  second  count  of  the  pe- 
tition no  colloquium  (using  that  word  in  the 
sense  of  inducement)  to  show  the  extrinsic 
facts  necessary  to  impart  to  the  language 
In  question  a  defamatory  meaning,  and 
thereby  to  sustain  a  substantial  recovery, 
irrespective  of  special  damage.  Our  Code 
authorizes  a  short  form  of  innuendo  to  ap- 
ply language  to  the  plaintiff.  Rev.  St.  1899, 
i  635.  But  it  does  not  dispense  with  the 
statement  of  sufficient  circumstances  to 
point  the  defamatory  meaning  of  words 
which  form  the  basis  of  complaint,  where 
they  are  not  in  themselves  actionable.  This 
proposition  is  firmly  settled  by  authority  In 
Missouri.  McManus  v.  Jackson,  28  Mo.  66; 
Ijegg  V.  Dunlevy  (St.  L.)  10  Mo.  App.  461, 
aflirmed  in  80  Mo.  367,  50  Am.  Rep.  512; 
Boyce  V.  Aubuchon  (St  L.)  34  Mo.  App.  315. 

It  has  become  unnecessary  (because  of 
the  reversal  on  another  ground)  to  inquire 
whether  the  omission  of  any  and  all  descrip- 
tive matter  of  inducement  in  the  second 
count  Is  cured  by  verdict  under  our  statute 
of  Jeofails.  Rev.  St.  1899,  {  672.  That  stat- 
ute cannot  properly  be  expanded  to  cure  an 
instruction  which  omits  to  call  for  a  finding 
of  facts  essential  to  impart  a  defamatory 
meaning  to  words  which  do  not  In  them- 
selves bear  such  a  meaning. 

An  oral  charge  that  plaintiff  "forged  my 
name  to  one  of  his  rent  receipts"  is  not  de- 
famatory in  itself.  Facts  in  addition  are 
needed  to  impart  the  character  of  a  charge 
of  a  criminal  offense  to  such  language,  and 
thus  make  it  a  valid  foundation  for  a  cause 
of  action  without  allegation  or  proof  of  spe- 
cial damage.  Enough  of  these  facts  should 
have  been  found  by  the  Jury  to  indicate  that 
the  charge  was  Intended  to  impute  a  crime. 

We  have  a  statute  defining  slander  as  an 
offense  of  the  grade  of  nlisdemeanor.  Rev. 
St.  1809,  §  2258.  But  as  a  civil  injury  slan- 
der is  defined  by  the  principles  of  general 
Jurisprudence  evolved  from  the  common 
law,  which  Missouri  has  adopted  as  part  of 
her  system  of  laws.    Rev.  St  1899,  §  4151. 

The  alleged  charge  In  the  first  count  that 
plaintiff  was  a  "thief"  is  defamatory,  with- 
out more:  for  It  Implies  that  plaintiff  has 
been  guilty  of  some  sort  of  theft  which  Is 
a  criminal  offense.  Callahan  v.  Ingram,  122 
Mo.  355,  26  S.  W.  1020,  43  Am.  St  Rep.  583. 
But  the  charge  in  the  second  count  is  not 


of  itself  of  that  character,  as  already  ex- 
plained. The  third  instruction  can  be  c(m- 
formed  on  a  new  trial  to  the  requirements 
above  indicated. 

4.  The  call  In  two  of  the  Instructions  (the 
third  and  sixth)  for  findings  by  the  Jnr^  of 
enough  of  the  words  alleged  to  constitute 
substantially  the  same  charge  or  charges 
could  not  be  the  subject  of  complaint  on  this 
appeal,  as  both  parties  asked  the  same  dec- 
larations of  law  on  that  particular  phase  ot 
the  case,  as  was  likewise  done  by  both  par- 
ties in  Lewis  v.  McDaniel,  82  Mo.  577.  It 
is  a  trite  precept  that  parties  are  bound  on 
appeal  by  the  positions  they  volimtarily  as- 
sume In  the  trial  court.  Marks  v.  Davis  (St 
L.)  72  Mo.  App.  564.  Yet  it  may  be  appro- 
priate to  warn  those  concerned  to  observe 
the  caution  contained  in  the  opinion  last 
above  cited,  touching  the  manner  of  submit- 
ting the  issue  of  the  speaking  of  the  words 
charged  to  be  slanderous. 

5.  We  would  further  direct  attention  to 
the  first  Instruction  for  plaintiff  and  to  the 
word  "must"  in  the  third  instruction.  We 
do  not  hold  that  either  constitutes  error. 
We  have  not  been  called  upon  to  pass  di- 
rectly on  that  question  on  this  appeal  But 
before  those  literary  materials  are  used 
again  the  decision  of  Callahan  r.  Ingram, 
122  Mo.  355,  26  8.  W.  1020,  4S  Am.  St  Bep. 
583,  should  be  carefully  considered.  In  that 
case  an  instruction  resembling  the  first  one 
for  plaintiff  here  was  disapproved,  the  court 
declaring  that  the  awarding  of  punitive 
damages  for  slander  was  discretionary  with 
the  Jury,  not  obligatory  on  them,  and  tliat 
an  Instruction  on  that  subject  should  leave 
no  doubt  that  the  elements  warranting  puni- 
tive damages  were  found  as  facts  by  tbe 
Jury.  But  upon  a  new  trial  all  doubts  on 
that  score  may  be  readily  removed. 

The  Judgmient  Is  reversed,  and  the  cause 
remanded. 


BLAND,   P.  J.,  concurring, 
not  sitting. 


GOODB,  J, 


KELLER  V.  HOME  LIFE  INS.  CO. 

(Court  of  Appeals  at  St  Louis,  Mo.    Jul;  22, 
1902.) 

WITNESS— PRIVILEGED  COMMUNICATION- 
WAIVER— LIFE  INSURANCE— PROOF 
OF  LOSS— APPEAL. 

1.  Where  an  insured,  on  behalf  of  himself 
and  those  claiming  an  interest  in  tbe  policy, 
waived  the  provisions  of  law  f<^bidding  an; 
physician  or  surgeon  from  disclosing  informa- 
tion acquired  while  attending  him  in  a  profes- 
sional capacity,  it  is  held  that  sach  waiver  is 
binding  on  the  beneficiary  in  a  suit  upon  the 
I)olicy,  and  that  it  was  error  for  the  trial  court, 
in  the  circumstances  stated  In  tbe  opinion,  to 
exclude  testimony  concerning  the  state  of  health 
of  the  insured  by  physicians  who  attended  him 
shortly  before  his  application. 

2.  The  privilege  of  secrecy  secured  by  the  stat- 
ute in  regard  to  professional  information  ob- 
tained by  a  physician  from  a  patient  may  be 
waived  by  the  latter. 
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3.  There  Is  no  public  poliey  wblch  forbids  a 
waiver  by  a  patient  of  tne  profesaional  secrecy 
imposed  upon  a  physician  in  favor  of  a  patient 
hv  the  statute  of  Missouri.  Rev.  St  1899,  | 
■«S9. 

4.  It  is  a  general  rule  that  a  party  may  waive 
an.T  right  conferred  by  law  for  his  benefit  where 
rhi>  waiver  does  not  conflict  with  public  policy. 

5.  A  party  may  waive  in  advance  the  benefit 
of  the  mechanic's  lien  law. 

6.  An  indwaer  of  a  note  may  waive  in  ad- 
nnce  presentment  and  notice  of  dishonor. 

7.  The  beneficiary  of  a  policy  is  bound  by  all 
\tg^  stipulations  therein  by  the  insured,  and  is 
subject  to  be  defeated  by  fraud  on  his  part,  al- 
tboogh  the  beneficiary  may  not  have  participat- 
ed therein. 

&  Where  a  life  policy  referred  to  an  applica- 
tion as  a  part  of  it,  and  the  application  war- 
ranted the  statements  and  answers  contained  in 
a  third  docnmeDt  containing  declarations  to  the 
medical  examiner,  a  statement  in  the  last-named 
paper,  signed  by  the  insured,  should  be  taken 
to  be  a  part  of  the  policy. 

9.  Absolute  denial  of  liability  under  a  policy 
of  life  insurance  amounts  to  a  waiver  of  proofs 
of  loss. 

10.  An  objection  to  a  judgment  on  the  ground 
tliat  a  statute  is  unconstitutional  which  allows 
damages  in  case  of  vexatious  refusal  to  pay 
an  insurance  policy  cannot  be  raised  for  the 
first  time  in  an  appellate  court. 

11.  Points  involving  constitutional  construction 
must  be  raised  in  some  appropriate  way  in  the 
trial  court;  otherwise  they  are  not  available 
for  review. 

(i^yllabus  by  the  Judge.) 

Appeal  from  circuit  court.  Cape  Glriirdonu 
coun^f ;    H.  C.  Riley,  Judge. 

Action  by  Mary  M.  Keller  against  Home 
Life  Insamnce  Company.  Judgment  for 
plaintiff.     Defendant  appeals.     Reversed. 

W.  H.  Miller,  for  appellant.  Wilson 
Cramer  and  T.  D.  Hines.  for  respondent. 

BARCLAY,  J.  Plaintilt  brought  thte  ac- 
tion to  C'.Uect  the  amount  of  an  insurance 
policy  for  $2,000  issued  by  defendant  on  the 
life  of  her  husband.  Defendant  is  a  Ufa  In- 
surance company  incorporated  in  New  York, 
and  authorized  to  do  business  in  Missouri. 
The  date  of  the  policy  la  October  30,  1899. 
PLUDtifTs  husband  died  June  15,  1900,  hav- 
ing paid  one  annual  premium  of  $79.72.  The 
petition  on  the  policy  is  in  ordinary  form. 
Besides  demanding  the  amotmt  of  the  policy, 
It  claims,  furthermore,  10  per  cent,  damages 
thereon  and  a  reasonable  attorney's  fee,  on 
the  gromid  that  the  refusal  by  the  defendant 
to  pay  was  vexatious,  within  the  meaning  of 
secUon  8012.  Rev.  St  1899.  The  main  fea- 
tures of  the  answer  are  a  general  denial  and 
several  special  defenses.  Defendant  alleges 
that  the  policy  was  issued  on  the  faith,  and 
in  consideration,  of  certain  representations 
concerning  the  health  and  habits  of  the  in- 
sured, submitted  In  his  application  to  defend- 
ant for  the  Insurance,  and  that  these  repre- 
sentations were  false,  and  then  known  to  him 
to  to  be.  The  statements  of  the  insured  are 
set  forth  at  length  in  the  answer.  Their  sub- 
stance ia  that  the  insured  did  not  drink  wine, 
spirit,  or  malt  liquor;  had  never  used  them 
to  excess;   was  in  perfect  health;   had  never 

1 1.  Sm  Insurance,  vol.  28,  Cent  Dig.  |  1391. 


been  subject  to  coughing  or  to  spitting  blood, 
or  to  chronic  cough,  asthma,  or  other  symp- 
toms Indicating  pulmonary  weakness,  etc. 
It  is  alleged  that  each  of  the  answers  was 
false  and  known  to  be  by  the  insured  at  the 
time;  that  by  them  the  Insurance  was  fraud- 
ulently procured;  and  that  his  death  was 
caused  by  tuberculosis  of  the  lungs  existing 
to  his  knowledge  at  the  time  he  obtained  the 
insurance.  The  answer  is  quite  long.  We 
give  merely  an  outline  of  it.  One  feature 
was  that  It  alleged  a  tender  of  the  premium 
to  plaintiff  on  discovery  of  the  alleged  fraud 
before  the  action  was  begun.  The  defendant 
further  renewed  by  its  answer  the  tender 
(including  lawful  Interest),  and  paid  the  prin- 
cipal and  Interest  into  court  for  plaintiff.  A 
reply  by  plaintiff  put  In  issue  the  new  mat- 
ter. 

At  the  trial  before  the  learned  circuit  Judge 
and  a  Jury  plaintiff  Introduced  in  evidence 
the  policy,  on  the  back  of  which  appeared  a 
copy  of  the  application  of  the  insured.  Some 
parts  of  these  documents  will  be  quoted  pres- 
ently. Plaintiff  then  gave  proof  of  the  death 
of  the  insured,  and  of  her  relationship  to  him 
as  wife,  as  well  as  of  circumstances  from 
which  a  waiver  of  proof  of  loss  might  be 
inferred.  These  circumstances  consisted  of 
the  tender  to  plaintiff  of  the  premium,  and 
an  absolute  denial  of  liability  on  the  part  of 
defendant  after  demand  of  payment  Jef- 
ferson V.  Association  i.St.  L.)  00  Mo.  App.  120. 
Defendant  offered  in  evidence,  without  objec- 
tion, a  paper  having  this  caption:  "Declara- 
tions Made  to  the  Medical  Examiner  of  the 
Home  Life  Insurance  Company."  It  contain- 
ed, first,  a  series  of  questions  in  regard  to 
other  insurance,  family,  and  health  history 
of  the  applicant.  The  answers  in  regard  to 
the  applicant's  health  and  habits  were  in  all 
material  particulars  identical  with  the  state- 
ments In  the  application,  which  conformed 
generally  to  the  recitals  thereof  in  the  an- 
swer. Following  the  answers  to  the  ques- 
tions of  the  medical  examiner  on  the  pai)er 
Just  described  appears  this  language:  "I  war- 
rant on  behalf  of  myself,  and  of  any  person 
who  shall  have  or  claim  any  interest  in  any 
policy  Issued  hereunder,  each  of  the  above 
answers  to  be  true,  full,  and  complete."  "I 
hereby  declare  that  the  accompanying  appli- 
cation to  the  Home  Life  Insurance  Com- 
pany for  an  insurance  on  my  life,  dated  Sep 
tember  18,  1800,  was  signed  by  me."  "I 
expressly  waive,  on  behalf  of  myself  and  of 
any  person  who  shall  have  or  claim  any  in- 
terest in  any  policy  Issued  hereunder,  all 
provisions  of  law  forbidding  any  physician 
or  surgeon  from  disclosing  any  Information 
acquired  while  attending  me  in  a  professional 
capacity.  August  W.  Keller,  Signature  of 
the  Applicant.  Witnessed  by  A.  L.  Frank- 
lin, M.  D.,  Medical  Examiner."  The  policy 
Itself  opens  in  this  way  (omitting  caption): 
"Home  Life  Insurance  Co.,  by  this  policy  of 
Insurance,  in  consideration  of  the  statements 
and  agreements  made  in  the  application  fo^ 
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this  policy,  whicb  are  hereby  made  a  part  of 
this  contract,  and  of  the  payment  In  advance 
of  serenty-nlne  doUara  and  seventy-two  cents, 
and  of  the  payment  of  the  same  amount  to 
be  made  thereafter,  at  the  office  of  the  said 
company  In  the  city  of  New  York,  on  or  be- 
fore noon  of  the  nineteenth  day  of  September 
in  every  year  during  the  continuance  of  this 
contract,"  etc.,  "does  promise  and  agree  to 
pay  two  thousand  dollars  to  Mary  M.  Keller, 
If  living;  if  not,  tlien  to  her  husband,  August 
W.  Keller,  his  executors,  administrators,  or 
assigns,"  etc.  The  application  of  the  insured 
contains,  besides  the  answers  to  questions, 
the  following  statement:  "I  warrant  on  be- 
half of  myself,  and  of  any  person  who  shall 
have  or  claim  any  interest  in  any  policy  is- 
sued under  this  application,  that  all  the  fore- 
going statements  and  answers  are  true,  full, 
and  complete,  whether  written  by  my  own 
hand  or  not,  and  are  offered  to  the  company, 
together  with  those  contained  in  the  declara- 
tions to  the  Home  Life  Insurance  Company 
medical  examiner,  as  a  consideration  for,  and 
as  the  basis  of,  the  contract  with  said  com- 
pany under  any  policy  issued  under  this  ap- 
plication." Other  statements  not  necessary 
to  quote  appear  In  the  application,  which  pur- 
ports to  be  duly  signed  by  the  insured  Sep- 
tember 18, 1899.  The  defendant  in  the  course 
of  the  trial  offered  the  evidence  of  two  physi- 
cians who  had  severally  attended  the  Insured 
In  a  professional  character  in  the  spring  of 
1890;  but  the  trial  court  refused  to  permit 
either  to  testify  to  his  observations  of  the  in- 
sured or  to  his  opinion  of  Mr.  Keller's  phys- 
ical condition  or  health  (with  reference  to 
the  points  of  the  alleged  misrepresentations). 
The  ground  of  objection  on  which  the  testi- 
mony along  that  line  was  excluded  appears 
to  be  that  these  medical  gentlemen  were  dis- 
qualified as  witnesses  by  the  force  of  section 
4659.  Rev.  St.  18)9.  Defendant  duly  saved 
exceptions  to  the  various  rulings  to  that  ef- 
fect. 

It  will  not  be  needful  to  review  particular- 
ly the  testimony  at  this  time.  The  defendant, 
accordhig  to  the  theory  of  the  learned  trial 
Judge  in  the  instructions,  gave  testimony 
tending  to  prove  some  of  its  charges  of  mis- 
representation, within  the  purview  of  section 
7890,  Rev.  St  1899.  When  rebuttal  testimony 
was  In  order,  piaintlfT  Introduced  as  a  witness 
the  insurance  solicitor  who  secured  Mr.  Kel- 
ler for  defendant  as  a  risk.  It  appeared  that 
at  the  time  of  the  trial  witness  was  general 
manager  of  another  company.  He  deposed 
that  as  agent  for  defendant  he  solicited  Mr. 
Keller  to  take  the  policy;  that  he  went  to 
his  residence  and  asked  him  to  insure.  On 
his  further  testimony  there  occurred  certain 
rulings  which  can  be  shown  best  by  an  ex- 
cerpt from  the  record  before  us:  "Q.  Did 
you  ask  him  questions  about  his  health  and 
that  of  his  family?  A.  Such  questions  as  I 
am  prompted  to  ask  in  soliciting  Insurance. 
Q.  You  may  tell  the  Jury  In  what  manner  he 
answered  yon?    (Objected  to  by  counsel  for 


defendant:  The  contract  speaks  for  Itadf, 
no  matter  what  passed  between  the  agent  and 
the  insured.  Here  is  the  contract,  with  the 
questions  and  answers  reduced  to  writing.' 
The  objection  was  overruled,  to  which  ruling 
of  the  court  counsd  for  defendant  excepted 
at  the  time.)  A.  Well,  I  first  asked  him- 
(Counsel  for  defendant  objected  to  witness 
telling  what  he  asked  him  and  what  the  an- 
swer was,  because  it  was  reduced  to  writing. 
The  objection  was  overruled,  to  which  ruling 
of  the  court  counsel  for  defendant  excepted  at 
the  time.)  A.  I  asked  him  if  there  was  any 
consumption  or  heart  trouble  or  hereditai; 
disease  in  his  family,  as  It  would  save  some 
time  if  there  was.  We  would  not  spend  the 
time  talking  Insurance  if  there  was  anything 
in  the  family  to  prohibit  his  getting  insurance. 
He  says  there  was  no  consumption,  and  men- 
tioned the  fact  that  there  were  several  in  the 
family,  and  that  they  never  had  any  evidence 
of  consumption  in  the  family—  Objected  to- 
Wltness:  I  called  attention  to  the  fact  tliat 
he  was  a  skinny  man,— was  not  very  fleshy. 
For  that  reason  I  asked  him  more  particular- 
ly, and  there  was  nothing  in  his  answers  but 
what  was  favorable,  and  I  was  impressed 
with  the  honesty  and  sincerity  with  which  he 
answerfed  my  questions.  Q.  Did  he  withhold 
from  you  any  information  you  asked  for?  A 
No.  (Objected  to  by  counsel  for  defendant 
because  hrrelevant  and  Immaterial  and  incom- 
petent in  this  Issue.)  The  Court:  Go  on. 
(Counsel  for  defendant  excepted  to  the  ruling 
of  the  court)" 

At  the  close  of  the  testimony  the  court  In- 
structed the  Jury  (after  finding  the  formal 
facts)  that  plaintiff  was  entitled  to  recover 
unless  they  found  from  the  evidence  "that 
the  execution  of  said  policy  was  procured  by 
said  August  W.  Keller  by  misrepresentations 
made  by  him  to  defendant  or  its  agent" 
And  the  court  added:  "And  the  court  fur- 
ther instructs  you  that  no  misrepresentations 
In  securing  said  policy  of  insurance  are  ma- 
terial or  sufficient  to  avoid  such  policy,  unless 
It  shall  be  shown  by  the  evidence  tliat  the 
matter  misrepresented  actually  contributed  to 
produce  the  death  of  said  Keller."  The  conrt 
gave  a  further  Instruction  for  plalntiCT  in  re- 
gard to  damages  In  the  nature  of  interest  if 
it  was  found  that  the  refusal  to  pay  the 
amount  of -the  policy  was  vexatious.  Noth- 
ing was  said  as  to  a  recovery  of  an  attorney's 
fee.  For  defendant  the  court  told  the  Jury 
that  the  application  and  the  written  declara- 
tions to  the  medical  examiner  are  part  of  the 
policy.  Another  instruction  was  given  for 
defendant,  but  it  will  not  requhre  notice.  The 
Jury  found  a  verdict  for  plaintiff  in  the  sum 
of  $2,243,  and  Judgment  was  rendered  upon 
it  Defendant  moved  In  due  season  for  a  new 
trial  on  a  number  of  grounds,  Including  the 
aforesaid  rulings  on  evidence  and  other  points 
not  necessary  now  to  name.  The  motion  was 
overruled.  Defendant  appealed  to  this  court 
In  the  ordinary  way. 

1.  The  statement  of  the  assured  contabied 
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In  the  declaratioiiB  to  tbe  medical  examiner 
l)«Gaine  a  part  of  the  consideration  of  the 
policy,  according  to  the  terms  of  the  latter 
ADd  of  the  application,  which  brought  those 
three  documents  into  one  contract.  The  waiv- 
er of  professional  privilege  which  thus  became 
i  part  of  the  contract  of  Insurance  declared 
that  the  Insured,  on  behalf  of  himself  and  of 
jiny  person  claiming  any  interest  in  the  pol-' 
icy,  expressly  waived  "all  provisions  of  law 
forbidding  any  physician  or  surgeon  from  dls- 
doBlng  any  Information  acquired  while  at- 
tending" him  In  a  professional  capacity.  It 
is  settled  law  that  a  patient  may  waive  for 
himself  the  protection  of  secrecy  imposed  by 
the  Missouri  statute  (Rev.  St  1899,  |  4669)  on 
the  physician  or  surgeon  who  attends  the 
patient  In  .a  professional  capacity,  touching 
the  dlsdoenre  of  facts  acquired  by  the  forma: 
in  that  Intimate  relation.  Blair  v.  Railroad 
Co.,  89  Mo.  334,  1  S.  W.  387;  Davenport  v. 
City  of  Hannibal,  108  Mo.  471, 18  S.  W.  1122; 
£te  T.  OrlfBth,  139  Mo.  330,  40  S.  W.  930; 
Cramer  r.  Hurt,  154  Mo.  112,  66  S.  W.  268,  77 
Am.  St  R^.  762. 

The  question  is  whether  such  a  waiver  may 
be  made  In  advance,  as  In  this  Instance,  so  as 
to  be  binding  on  a  beneficiary  of  the  contract 
other  than  the  party  making  the  waiver.  The 
general  rale  is  that  a  party  may  waive  for 
himself,  at  least,  a  right  or  privilege  conferred 
by  law  for  his  benefit,  where  such  waiver 
does  not  conflict  with  any  principle  of  public 
policy.  Thus  one  may  waive  In  advance  the 
benefit  of  the  lien  conferred  by  the  statute  coa- 
ceming  mechanics'  Hens.  Brlcli  Co.  v.  Barr 
<St  L.)  76  Mo.  App.  380.  An  Indorser,  like- 
wise, at  the  time  of  his  indorsement,  may  in 
writing  waive  presentment  and  notice  of  dis- 
honor of  the  paper  to  which  he  becomes  a  par- 
ty. Maddox  V.  Duncan,  143  Mo.  613,  45  8.  W. 
688,  41  I..  R.  A.  681.  66  Am.  St  Rep.  678; 
WUkle  V.  Caiandon,  1  Wash.  St  355,  25  Pac. 
464;  Story,  Bills,  i  320.  We  discern  no  rea- 
son of  public  policy  to  forbid  a  waiver  (by  the 
patient  himself)  of  the  professional  secrecy 
Imposed  upon  the  physician  by  our  statute 
for  the  benefit  of  the  patient  Especially  to 
view  of  the  state  of  our  law  touching  mis- 
representations (Rev.  St  1809,  I  7800),  which 
makes  the  cause  of  death  of  paramount  im- 
portance in  suits  on  contested  life  policies, 
sncb  a  waiver  Is  promotive  of  fair  dealing  and 
the  development  of  the  truth  concerning  the 
creation  and  discharge  of  contracts  of  Insur- 
ance. No  public  policy  appears  to  be  adverse 
to  enforcing  such  a  waiver. 

If  the  patient  himself  may  make  such  a 
waiver  In  advance,  as  seems  in  accord  with 
principle,  we  do  not  see  why  he  may  not 
make  such  a  waiver  an  element  of  his  con- 
tract of  Insurance,  and,  having  done  so,  the 
waiver  will  be  binding  on  all  who  come  with- 
in Its  terms.  Here  the  waiver  is  expressly 
designed  and  expressed  to  include  "any  per- 
son who  shall  have  or  claim  any  Interest  In 
any  policy  issued  hereunder."  A  beneficiary 
in  a  policy  's  bound  by  the  other  valid  and 


legal  stipulations  entered  into  by  the  Insured, 
and  is  even  liable  to  be  defeated  by  fraud  on 
the  part  of  the  latter  In  which  the  benefldary 
had  no  part.  Carpenter  v.  Insurance  Co., 
1  Story,  57,  Fed.  Cas.  No.  2,428;  BurrusB  v. 
Association,  96  Va.  543,  32  8.  E.  49.  If  the 
waiver  is  a  valid  part  of  the  stipulations  of 
the  policy,  as  we  construe  it  to  be,  we  con- 
sider It  binding  on  all  persons  who  claim  un- 
der the  policy. 

Looking  at  the  subject  by  the  aid  of  au- 
thority, we  find  such  a  waiver  held  valid  by 
a  Jurist  of  long  experience  in  the  administra- 
tion of  Missouri  law,  whose  opinion  carries 
great  weight  (Adreveno  v.  Association  [O.  C] 
34  Fed.  870);  whUe  in  a  dlfCerent  Jurisdiction 
his  conclusion  is  approved  by  a  court  of  high 
authority  in  an  opinion  by  another  eminent 
Judge,  evidencing  most  careful  consideration 
of  the  subject  (Foley  v.  Royal  Arcanum,  161 
N.  Y.  196,  45  N.  B.  466,  66  Am.  St  Rep. 
621).  We  conclude  that  the  learned  trial 
Judge  In  the  case  at  bar  should  have  recog- 
nized the  potency  of  the  waiver  In  question, 
and  should  have  allowed  the  two  physicians, 
who,  as  described,  attended  upon  the  Insured, 
to  testify  to  the  facts  bearing  upon  the  issues 
of  misrepresentation  tendered  by  the  answer 
of  defendant  For  the  error  in  ruling  to  the 
contrary  the  Judgment  should  be  re-^ersed. 

2.  Another  serious  point  of  error  is  assign- 
ed on  the  admission  in  rebuttal  of  testimony 
reciting  oral  statements  by  the  deceased  In 
regard  to  his  health,  eta,  to  defendant's  so- 
liciting agent  prior  to  the  written  application 
for  the  policy.  The  objection  urged  Is  that 
all  the  oral  negotiations  were  merged  in  the 
final  writings.  As  the  cause  should  be  re- 
tried for  the  error  developed  already,  it  Is  not 
necessary  to  enter  on  a  discussion  of  the  rul- 
ing on  this  rebuttal  testimony  further  than  to 
say  that  upon  a  new  trial  all  ground  of  such 
criticism  may  readily  be  avoided. 

8.  The  defendant  has  raised  In  this  court 
the  question  of  the  validity  of  the  statute  Im- 
posing damages  In  the  nature  of  a  penalty  for 
the  alleged  vexatious  refusal  of  defendant  to 
pay  the  amount  of  the  policy.  Rev.  St.  1899, 
S  8012.  Defendant  relies  on  Williamson  v. 
Insurance  Go.  (C.  C.)  105  Fed.  31,  to  support 
Its  contention  that  said  statute  is  unconstitu- 
tional. If  the  point  was  properly  subject  to 
review  on  this  record  it  would  be  our  duty  to 
certify  the  cause  to  the  supreme  court  Const 
Mo.  Amend.  1884,  |  3;  Rev.  St  1809,  {  1657. 
But  that  Issue  of  constitutional  law  was  In 
no  way  raised  In  the  trial  court  It  Is  there- 
fore not  open  for  consideration  on  appeal. 
That  proposition  must  be  taken  to  be  the  set- 
tled law  of  Missouri,  as  expounded  in  our 
highest  court.  Bennett  v.  Railway  Co.,  105 
Mo.  642,  16  S.  W.  947;  Turley  v.  Barnes,  131 
Mo.  648,  33  S.  W.  172. 

It  results  that  the  Judgment,  should  be  re- 
versed and  the  cause  remanded.  It  is  so  or- 
dered. 


BLAND,  P.  J.,  and  GOODB,  J.,  concur. 
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BUXTON  T.  DEBRECHT. 

(Court  of  Appeals  at  St  Louis,  Mo.    July  22, 
1902.) 

WORK  AND  LABOR— SBT-OFP-PLBADINO— AP- 
PLICATION OF  PAYMENTS— CREDITS— OBJEC- 
TIONS TO  EVIDENCE  —  JUSTICE  OP  THE 
PBACBt-PLEADlNO. 

1.  Plaintiff  was  a  contractor  for  erecting  a 
building  for  defendant  for  $1,793.  He  also  did 
extra  work  upon  the  building  to  the  amount  of 
$204.21.  During  the  progress  of  the  work  de- 
fendant made  payments  to  plaintiff  to  an 
amount  exceeding  both  of  the  above-mentioned 
sums,  and  he  proved  that  fact  in  a  suit  brought 
before  a  justice  of  the  peace.  Held,  that  it  was 
not  necessary  for  defendant  to  file  a  set-off  or 
counterclaim  to  obtain  the  benefit  of  said  cred- 
its on  the  account  for  extra  work. 

2.  Where  a  debtor  makes  payments  indiscrim- 
inately to  a  creditor,  to  whom  be  is  indebted 
on  two  accounts,  after  the  complete  payment 
of  one  account  thereof  credits  will  thereafter 
be  applied  to  the  other  account  By  mutual 
consent  parties  to  a  contract  may  respectively 

Say  and  receive  payment  in  advance  for  items 
ue  in  advance,  though  advance  payment  may 
not  be  demaadable  as  a  matter  of  right 

8.  It  is  competent  for  parties  to  a  contract 
to  provide  by  agreement  tnat  groceries  may  be 
taken  in  part  payment  of  the  contract  price, 
and  such  a  credit  may  be  obtained  without  fil- 
ing it  as  a  set-off  in  a  suit  on  the  contract 

4.  Where  evidence  is  admitted  against  objec- 
tion and  exception  before  a  referee,  but  that 
ruling  is  not  assigned  as  error  in  the  exceptions 
to  the  report  filed  in  court  the  objection  is 
waived,  and  cannot  be  revived  for  review  by 
being  mentioned  in  a  subsequent  motion  for  new 
trial. 

5.  Payment  is  a  defense  available  in  an  action 
before  a  justice  of  the  peace  without  any  writ- 
ten pleading  by  defendant 

6.  No  formal  pleading  by  d^endant  is  requir- 
ed in  a  justice's  court  except  in  the  instances 
expressly  defined  by  statute. 

7.  Where  an  action  Involves  a  long  account, 
it  is  a  subject  for  compulsory  reference  (Rev. 
St  1890,  §  698),  and  in  such  a  case  a  review 
upon  appeal  extends  both  to  the  law  and  the 
facts  of  the  case. 

(Syllabus  by  the  Judge.) 

Appeal  from  St  Louis  circuit  court;  Jno, 
A.  Talty,  Judge. 

Action  by  Albert  G.  Buxton  against  August 
F.  Debrecht  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Bass  &  Brock,  for  appellant  Rassleur  & 
Buder,  for  respondent. 

BARCLAY,  J.  This  action  was  begun  be- 
fore a  Justice  of  the  peace  to  recover  tbe  value 
of  a  number  of  Items  of  extra  work  and.  labor 
which  plaintiff  furnished  to  defendant  in  the 
construction  of  a  building.  The  items  of  ac- 
ount  were  59  In  number.  The  amount  de- 
manded therefor  was  $246.21^.  There  was  a 
Judgment  for  plaintiff  before  the  Justice  for 
$175.21,  with  costs,  followed  by  defendant's 
appeal  to  the  circuit  court,  where  tbe  cause 
was  referred  by  consent  of  both  parties. 
Certain  facts  are  admitted  on  l>otb  sides. 
Plaintiff  made  a  written  contract  with  de< 

<!  5.  See  Juitlccs  ol  tbe  Peace,  vol.  U,  Cant  Dig. 
it  338,  340: 


fendant  for  the  building  ot  a  store  for  tbe 
latter  in  St  Lonls  for  11,793.  Plaintiff  did 
that  work.  He  also  furnished,  during  the 
same  period,  the  extra  items  which  form  the 
subject  of  this  suit  Defendant  made  a  nom- 
ber  of  payments  in  various  ways.  Tbe  con- 
troversy  on  this  appeal  concerns  those  pay- 
ments. There  was  an  understanding  between 
the  parties  (or  at  least  a  practice  of  deal- 
ing while  the  building  was  going  on)  that 
defendant  should  pay  tbe  bills  for  lumber 
used  In  tbe  building  to  tbe  company  which 
delivered  tbe  lumber  to  plaintilt,  and  that 
defendant  should  have  credit  for  those  paj-- 
ments  on  his  account  with  plaintiff.  De- 
fendant testified  (and  it  was  not  denied)  that 
he  made  a  number  of  payments  (tbe  particu- 
lars of  which  will  be  mentioned  later)  to  an 
amount  exceeding  the  total  claim  of  plain-  I 
tiff.  Tbe  latter  seeks  to  repel  tbe  tfect  of  | 
those  payments  by  tbe  argument  that  they  | 
were  made  solely  on  account  of  tbe  first  writ- 
ten contract,  not  on  account  of  the  "extras"  ' 
sued  for  In  this  action,  and  hence  are  not  main-  i 
talnable  as  credits  in  this  case,  because  de- 
fendant Interposed  no  set-off  or  counterclaim 
before  the  trial  in  the  Justice's  court  as  pro- 
vided by  sections  3852,  3937,  Rev.  St  1899. 
We  shall  return  again  to  the  testimony,  but 
tbe  foregoing  outline  seems  necessary  to  in- 
troduce the  following  finding  and  conclusion 
of  the  learned  ref«ee,  after  a  full  hearing 
and  report:  "Upon  the  evidence  thus  addu- 
ced X  find  the  facts  to  be  as  follows:  Tliat 
plaintiff  performed  all  the  labor  and  furnish- 
ed all  tbe  materials  mentioned  In  the  item- 
ized account  filed  as  the  basis  of  this  suit, 
aggregating  the  sum  of  two  hundred  and 
forty-six  and  twenty-one  one-hundreths  dol- 
lars ($246.21).  l^t  said  labor  was  properly 
performed,  and  the  prices  charged  In  tbe 
Itemized  account  were  reasonable  at  the 
time  the  labor  was  performed  and  mate- 
rials furnished.  Defendant  Introduced  evi- 
dence that  on  the  original  building  contract 
between  plaintiff  and  defendant  defendant 
made  excessive  payments  to  plaintiff,  which 
should  now  be  allowed  defendant  as  aedits 
against  plaintiff's  account  for  extras  on 
which  this  suit  Is  based.  From  defendant's 
evidence  I  find  that  on  said  original  contract 
excessive  payments  were  made  by  defendant 
to  the  sum  of  seventy  and  elgbty-four  one- 
hundreths  dollars  ($70.84).  No  counterclaim 
was  filed  by  defendant,  but  I  admitted  the 
'  evidence,  and  allowed  defendant  credit  for 
tbe  amoimt  of  $70.84.  I  therefore  find  that 
there  is  now  due  plaintiff  from  defendant,  as 
balance  on  said  account  tbe  sum  of  one 
hundred  and  seventy-five  and  thbty-seven 
one-hundretbs  dollars,  with  Interest  from  date 
of  the  bringing  of  this  suit  to  the  present 
date  at  the  rate  of  0  per  cent,  amounting 
to  seventeen  and  eighty-four  one-hundreths 
dollars  ($17.84).  In  conclusion  I  therefore 
find  that  there  is  due  plaintUT  from  defend- 
ant tbe  sum  of    one    hundred    and  ninety- 
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tliree  and  ODe-himdretbs  doUara  (1193.01),  and 
tliat  plaintiff  is  entitled  to  judgment  for  sucb 
soin  and  costs."  Defendant  duly  filed  an  ex- 
ception to  tbe'  finding  of  the  referee  concerning 
the  payments,  and  asserted  that  "nndw  the 
law  and  tbe  evidence  in  this  cause  tbe  ref- 
eree ought  to  have  found  that  the  defendant 
did,  before  tbe  institution  of  this  cause,  pay 
the  plaintiff  the  full  amount  of  his  demand 
(or  extra  work,  labor,  and  materials,  to  wit, 
two  handrcd  and  forty-six  dollars  and  twenty- 
one  cents."  On  that  ground  tbe  court  was 
asked  to  set  aside  tbe  referee's  finding.  The 
court,  on  tbe  contrary,  approved  tbe  report, 
and  accordingly  entered  Judgment  for  plain- 
tiff for  $193.01.  Defendant  filed  a  motion  for 
new  trial  without  avail.  Then  he  took  tbls 
appeal,  after  preserving  for  review  tbe  essen- 
tial facts  by  bill  of  exceptions. 

1  Defendant  assigns  as  error  a  ruling  of 
tbe  referee  admitting  certain  testimony  on 
behalf  of  plaintiff  touching  interviews  be- 
tween tbe  parties,  in  circumstances  which 
defendant  insists  entitie  tbe  admissions  then 
made  by  defendant  to  immunity  from  dis- 
closure as  statements  looking  to  a  compro- 
mise. But  in  defendant's  exception  filed  to 
the  report  no  such  point  of  objection  to  tbe 
referee's  proceedings  is  made;  nor  was  any 
objection  whatever  then  made  to  any  rul- 
ing on  evidence,  although  an  exception  bad 
been  duly  noted  before  the  referee  at  tbe 
time  of  tbe  original  ruling.  An  assignment 
of  error,  however,  appears  in  the  motion  for 
new  trial,  based  on  tbe  alleged  Improper  ad- 
mission of  tbe  testimony  aforesaid.  But  tbe 
objection  was  too  late.  One  of  tbe  features 
of  a  hearing  before  a  referee  which  tbe  law 
contemplates  be  shall  report,  if  required.  Is 
bis  ruling  admifting  evidence  over  exception 
talieo.  Bev.  St.  1809,  {  712.  Here  tbe  ref- 
eree reirarted  tbe  particular  ruling  in  question, 
but  defendant's  formal  exception  to  tbe  re- 
port did  not  challenge  tbe  ruling  as  erro- 
neous, or  even  allude  to  it.  We  consider  that 
the  original  exception  thus  became  forever 
lost,  and  that  It  disappeared  beyond  recall 
for  all  purposes  of  review  here. 

2.  The  main  assignment  of  error  argued  on 
this  appeal  concerns  tbe  effect  of  tbe  cred- 
its claimed  by  defendant,  In  view  of  tbe 
state  of  the  record.  If  those  credits  were 
only  available  to  defendant  by  way  of  coun- 
terclaim or  set-off,  we  must  ignore  them,  for 
they  were  not  presented  in  that  form  before 
the  justice  of  tbe  peace  under  sections  3852, 
3%7,  Bev.  St  1899.  If,  on  tbe  other  band, 
those  credits  may  properly  be  treated  as  pay- 
ments on  tbe  account  in  suit,  they  were  ad- 
missible as  a  defense  without  the  formality 
of  any  written  plea,  notice,  or  other  step 
beyond  tbe  introduction  of  proof,  in  tbe  trial 
courts  where  tbe  case  has  been.  Beed  v. 
Snodgrass,  55  Mo.  180;  Bider  v.  Gulp  (St.  L.) 
68  Mo.  App.  527.  No  formal  pleadings  are 
required  to  present  a  defense  In  a  justice's 
eoort  (Bev.  St.  1899,  K  8852,  3993)  except 


certain  special  ones  enumerated;  for  example, 
claim  of  titie  to  land,  and  set-off  (Bev.  St 
1890,  SS  3051,  3937).  But  payment  is  not  one  - 
of  these  excepted  defensesi  Plaintiff's  entire 
claim,  stated  most  favorably,  was  never 
greater  than  as  follows:  Contract  price  of 
house,  $1,793;  commission  or  profit  on  lum- 
ber bill,  $122.37;  extra  items  on  which  this 
suit  Is  based,  $24&21;  total,  $2,161.58.  De- 
fendant's evidence  Is  that  he  was  to  pay  tbe 
lumber  bills  dlrectiy  to  tbe  company  which 
furnished  tbe  lumber,  and  that  he  did  so. 
The  last  payment  on  that  account  was  in 
February,  1S98,  at  which  time  plaintiff  exe- 
cuted to  defendant  tbls  receipt:  "Becelved 
of  August  Debrecbt  $498  in  full  of  all  lum- 
ber bought  and  used  in  bis  building  on  tbe 
northwest  comer  of  Lynch  and  McNalr  ave- 
nues." Defendant  submitted  in  evidence  that 
voucher,  along  with  a  number  of  others. 
Some  of  those  were  paid  orders  by  plaintiff 
on  defendant  in  favor  of  tbe  lumber  com- 
pany for  various  sums;  many  were  simple 
receipts  for  money,  adding  terms  like  these: 
"Part  payment  on  the  building,"  or,  "On  ac- 
count of  work  done  on  tbe  bouse,"  or,  "On 
account  of  work  done  on  building."  The 
total  of  tbe  amounts  Included  in  receipts  of 
tbe  class  just  quoted  la  $600.  Defendant  tes- 
tified further  that  plaintiff  agreed  to  accept 
and  did  accept  part  payment  of  his  original 
account  in  groceries  from  the  store  kept  by 
defendant  Plaintiff  did  not  deny  that  agree- 
ment, or  any  of  tbe  transactions  shown  by 
tbe  receipts.  The  referee's  report  contains 
tbe  following  admission  at  tbe  end  of  tbe 
testimony  which  discloses  these  credits:  "It 
was  admitted  by  plaintiff  on  the  trial  before 
tbe  referee  that  defendant  paid  Mr.  Buxton 
in  cash  and  groceries  $1,041,  and  that  be  paid 
the  lumber  companies,  on  plaintiff's  order, 
$l,29a  making  a  total  of  $2,839."  It  was 
competent  for  die  parties  to  provide  by  agree- 
ment that  groceries  should  be  taken  In  part 
payment  of  tbe  plaintiff's  claim  for  work  and 
labor  on  tbe  building.  Rider  v.  C!ulp  (St.  h.) 
68  Mo.  App.  527.  Tbe  other  credits  consist 
of  direct  payments  in  money,  either  to  plain- 
tiff or  to  tbe  lumber  company  at  plaintiff's 
request  The  total  amount  thereof  is  $2,339, 
while  the  entire  account  of  plaintiff  never 
exceeded  $2,161.58.  Tbe  idea  of  tbe  plain- 
tiff, and  seemingly  of  tbe  learned  referee, 
appears  to  be  that  these  payments  are  not 
applicable  to  the  extra  work  sued  for  in  this 
case,  but  can  only  be  applied  to  the  debt 
due  on  tbe  first  contract,  which  was  $1,793. 
But  what,  the  investigator  of  the  merits  nat- 
urally asks,  Is  to  be  done  with  the  payments 
by  defendant  to  plaintiff  when  the  debt  due 
on  tbe  original  contract  is  discharged?  Plain- 
tiff's testimony  is  that  "the  exti'a  work  was 
done  from  time  to  time  during  the  progress 
of  the  building."  Payments  to  the  extent  at 
least  of  $600  were  received  by  plaintiff  on 
the  general  account  of  tbe  building,  as  bis 
receipts  for  that  amount  declare.   Tbe  debtor, 
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til*  defendant,  did  not  make  a  spedflc  ap- 
plication of  tlioee  payments  to  tbe  extra 
work.  But  that  omission  did  not  give  plain- 
tiff the  right  to  transform  money  received 
by  him  with  the  purpose  of  discharging  some 
debt  Into  a  gift  after  the  original  contract 
was  discharged,  leaving  the  claim  for  extra 
work  as  an  unpaid  obligation  of  the  defend- 
ant Here  we  do  not  have  to  consider  the 
rights  of  any  third  parties;  only  those  of  the 
parties  to  the  case.  We  take  one  rule  gov- 
erning the  application  of  payments  to  be  that 
where  a  debtor  owes  his  creditor  upon  two 
accounts,  and  continues  payments  to  him  In- 
discriminately, the  creditor,  on  receiving  pay- 
ment of  one  account  in  full,  may  not  treat 
the  further  payments  as  gifts,  but  will  be 
held  bound  (In  the  absence  of  some  other 
agreement)  to  apply  them  to  the  remaining 
account  The  evidence  which  proves  these 
payments  by  def«idant  is  not  disputed;  on 
the  contrary,  its  truth  Is  expressly  admitted. 
Tbe  amount  of  plaintiff's  original  claim  Is 
not  contested.  Plaintiff  is  certainly  not  at 
liberty  to  assert  a  demand  for  "extras"  in 
this  suit  and  refuse  to  apply  $246.22  of  the 
$600  received  by  him  on  general  account  of 
the  building  to  discharge  those  "extras." 
The  dates  when  the  Items  of  "extras"  became 
dne  do  not  appear  further  than  that  the 
work  they  represent  was  during  the  progress 
of  building.  By  mutual  consent  it  was  en- 
tirely proper,  if  the  parties  so  elected,  to  pay 
and  to  accept  payment  for  those  items  in  ad- 
vance, though  advance  payment  could  not, 
of  course,  be  demanded  as  of  right  in  tbe 
absence  of  agreement  tb&etor.  The  idea 
that  after  defendant's  payments  reached  be- 
yond the  point  of  discharging  the  debt  on  tbe 
original  contract  they  could  not  be  applied 
to  pay  the  extras,  Is  Ingenious,  but  it  Is  high- 
ly artificial.  There  is  neither  equity  nor  law 
in  the  contention.  We  are  sure  that  neither 
the  learned  referee  nor  the  painstaking  and 
alert  trial  Judge  would  have  given  any  coun- 
tenance to  it,  but  for  some  Impression  they 
evidently  received  of  the  necessity  for  the 
presentation  of  those  credits  (to  which  de- 
fendant Is  obviously  entitled)  in  the  form  of 
a  counterclaim  or  set-off  filed  before  the  Jus- 
tice of  the  peace.  That  view  is  not  correct, 
as  we  have  attempted  to  demonstrate. 

3.  In  the  foregoing  commentary  we  have 
accepted  the  theory  of  defendant  that  an  ac- 
tion involving  a  long  account,  and  therefore 
a  matter  for  compulsory  reference  (Rev.  St 
1899,  I  698),  may  be  reviewed  on  appeal  both 
as  to  the  law  and  the  facts.  We  consider 
that  proposition  settled  by  authority  which  is 
binding  upon  this  court.  Const  Amend.  1884, 
I  6;  Hardware  Co.  v.  Wolter,  91  Mo.  484, 
8  8.  W.  865;  Williams  v.  Railway  Co.,  153 
Mo.  487.  64  S.  W.  689;  Roth  v.  Wire  Go. 
(M©.  App,  [St  L.])  68  8.  W.  594.  The  find- 
ing of  the  referee  was  erroneous  in  regard  to 
the  amount  of  credit  defendant  should  have. 
It  should  not  have  been  approved. 

The  Judgmmt  for  plaintiff  should  be  re- 


versed, and  the  cause  remanded,  with  direc- 
tions to  sustain  the  exception  to  the  report 
to  enter  a  finding  for  defendant  on  the  factt 
reported,  and  to  render  judgment  thereon.  It 
Is  ao  ordered. 

BLAND,  P.  3.,  and  OOODB,  J.,  concur. 


aSTNA   IRON  WORKS  r.   ST.    LOUIS 

TRANSIT  CO. 

(Court  of  Appeals  at  St.  Louis,  Mo.    July  7, 

1002.) 

STRBHT  KAILR0AD3-CONSTRUCn0N  —  RIGHT 
TO  LAY  TRACKS-INJUNCTION— CHANGE  OF 
ORADE— NONPAYMENT  OF  DAUAQBS. 
1.  Where  a  city  adopts  an  ordinance  changing 
a  street  grade,  and  thereupon  damages  are  as- 
sessed in  favor  of  an  abutting  property  owner, 
but  such  damages  are  not  paid,  and  thereaft- 
er the  city  grants  a  railroad  company  right  to 
lay  tracl(.B  in  tlie  street  conforxning  to  the  new 
grade,  the  property  owner  cannot  enjoin  the 
laying  of  such  tracks  on  account  of  the  non- 
payment of  his  damages,  whei-e  it  appears  that 
the  railroad  company  intends  to  lay  the  tracks 
at  the  old  grade,  and  that,  if  so  laid,  the  prop- 
erty owner  will  not  be  injured. 

Appeal  from  St  Louis  circuit  court 
Suit  by  the  iEtna  Iron  Works  against  the 
St  Louis  Transit  Company.    From  a  decree 
In  favor  of  defendant,  plaintiff  appeals.    Af- 
firmed. 

Leverett  Bell,  for  appellant  Boyle,  Priest 
&  Lebmann,  for  respondent 

BLAND,  P.  J.  We  adopt  the  following 
statement  of  the  case  found  In  appellant's 
printed  abstract:  "This  was  an  application  to 
the  court  below  for  an  Injunc^on  to  restrain 
respondent  from  laying  its  railway  tracks  in 
Twenty-First  street  southwardly  from  the 
south  line  of  Papln  street  to  the  alley  next 
south  of  Papin  street  until  appellant's  dam- 
ages, assessed  at  $16,660.20,  on  November  6. 
1899,  In  a  certain  case  In  the  circuit  court  be- 
low, numbered  88,765,  entitled  the  'City  of 
St  Louis  V.  Nelson  et  al.,'  are  paid  to  it  or 
into  court  for  its  use.  The  respondent  dul,T 
answered,  and  the  case  was  tried  on  Its  mer- 
its on  facts  substantially  as  follows:  Tbe 
parties  to  the  controversy  are  corporations 
created  by  the  law  of  this  state.  The  plato- 
tlff  (appellant  here)  Is  a  manufacturer  of 
castings  and  wrought-Iron  work  for  boUd- 
ings,  and  Its  factory  is  located  on  the  south- 
east corner  of  Twenty-I<Mr8t  street  and  Papin 
street  In  this  city.  It  Is  a  large  brick  struc- 
ture, extending  to  the  lines  of  Papln  street. 
Twenty- First  and  the  alley  next  south  of 
Papin  street,  and  parallel  therewith,  and  con- 
tains the  machine  shops,  foundry,  pattern 
shop,  engine  and  boiler  room,  tramways, 
steam  hoisting  machinery,  etc.;  and  its  di- 
mensions are  about  264  feet  on  Papin  street 
from  east  to  west  and  127  feet  on  Twenty- 
First  street  from  north  to  tfouth.  It  was 
erected  in  the  year  1881,  by  the  owner  of  tl>e 
premises,  the  MacMurray-Judge  Archltectonl 
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Iron  Company,  a  corporation  then  engaged  In 
the  bnBlneaa  aforesaid.  In  1893  tbe  title, 
possession,  and  ownership  of  said  premises 
passed  from  the  MacMurray-Judge  Company 
to  the  appellant.  In  which  premises  tbe  appel- 
lant, since  1893,  has  carried  on  and  prosecut- 
ed the  said  business  aa  Buccessor  of  the  said 
UacMorray-Judge  Company.  Prior  to  1893, 
and  as  far  back  as  1881,  said  business  was 
eacrted  on  at  said  premises  by  the  last-men- 
tloned  company.  In  the  year  1871  the  city 
passed  an  ordinance  (7741)  to  ImproTe  cer- 
tain streets,  Induding  Twenty-First  street, 
Papln  street,  and  the  alley  aforesaid,  and  the 
work  was  executed  In  that  year,  and  side- 
walks and  gutters  and  curbing  and  road- 
ways were  built  and  laid,  to  which  the  build- 
ing aforesaid,  constructed  in  1881,  was  ad- 
justed. Snbseqnently,  in  1888,  the  city  adopt- 
ed Ordinance  15,119,  changing  the  grade  of 
Twenty-FlxBt  street,  Papln  street  and  the 
alley  aforesaid  to  such  an  extent  that  at  the 
northwest  comer  of  the  building,  on  Twenty- 
First  and  Papln  streets,  the  grade  by  this  or- 
dinance Is  raised  six  feet  above  tbe  grade 
existing  at  and  prior  to  the  passage  of  said 
ordinance,  and  at  the  intersection  of  the  al- 
ley and  Twenty-First  street  three  feet,  and 
at  the  east  end  of  the  building  on  the  alley 
two  feet.  Whenever  the  work  of  changing 
the  grade  as  aforesaid  Is  executed,  appel- 
lants premises  will  have  to  be  raised  and 
reconstructed  to  meet  the  same,  and  a  large 
expenditure  of  money  will  be  thrust  on  ap- 
peilant,  and  its  premises  will  be  rendered 
vortbless  for  business  purposes  during  tbe 
period  of  reconstruction.  Tbe  city,  In  1891, 
constructed  a  permanent  bridge  along  on 
Twenty-First  street  across  tbe  steam  rail- 
way tracks  in  the  Mill  Creek  valley  to  carry 
the  street  traflSc  above  tbe  ears;  the  soutbern 
end  of  which  bridge  Is  at  the  north  line  of 
Papin  street  at  the  grade  Twenty-First  and 
Papln  streets  as  fixed  by  Ordinance  16,119, 
and  the  southern  approach  to  the  bridge,  not 
yet  constructed,  will  conform  to  the  grade 
"f  Twenty-First  street  adjacent  to  appellant's 
premises,  as  established  by  said  Ordinance 
15,119.  On  March  11,  1892,  the  MacMurray- 
Jndge  Company  instituted  an  action,  ntmi- 
bered  87.933,  in  the  circuit  court  beiow 
agahist  the  city  of  St.  Louis,  In  which,  on 
May  24,  1892,  a  temporary  restraining  or- 
der was  entered  enjoining  the  city  from  in- 
terfering with  or  changing  the  grade  of 
Twenty-First  street  and  Papin  street  ad- 
joining the  premises  above  described,  as  di- 
rected by  Ordinance  15.119,  until  the  dam- 
ages accruing  to  the  MacMurray-Judge  Com- 
pany, the  owner  of  the  property,  by  reason 
of  snch  change  of  grade,  are  established, 
and  paid  to  said  company,  or  Into  court  for 
its  nse;  and  afterwards  said  cause  came  on 
for  trial,  and  was  heard  by  said  court,  and 
on  May  15,  1895,  said  Injunction  was  made 
final  and  perpetual,  and  on  appeal  to  the 
sopreme  court  of  Mlssonri  the  same  was, 
«n  April  9, 1887,  in  all  thhigs  affirmed,  and  la 


now  In  full  force  and  effect;  and  all  the 
rights  and  Interest  of  the  MacMurray-Judge 
Company  In  said  cause  and  Judg:ment  were, 
In  1893,  duly  assigned  and  conveyed  to  the 
appellant  herein,  as  the  successor  of  said 
company  In  the  ownership  and  possession  of 
the  property  and  business  aforesaid.  In 
1893  tbe  city  of  St  Louis  Instituted  in  said 
court  below  against  tbe  appellant  and  others 
an  action  under  the  statute  In  such  cases 
made  and  provided,  which  action  was  entitled 
the  'City  of  St  Louis  vs.  Nelson  et  al.,'  num- 
bered 88,766,  the  purpose  of  which  was  to 
have  the  damages  to  property  owners  by  rea- 
son of  the  change  of  grade  prescribed  by  Or- 
dinance 16,118  assessed,  adjudged,  and  deter- 
mined; and  In  said  proceeding  appellant's 
damages  were  established  at  $15,860.20,  and 
a  Judgment  was  entered  therein  In  favor  of 
appellant  and  against  the  dty  for  said  sum 
on  November  6,  1899,  which  said  Judgment 
at  the  present  day,  remains  wholly  unpaid 
to  api)ellant  or  Into  court  for  its  use.  The 
respondent  is  the  assignee  and  successor  of 
the  Central  Traction  Company,  a  corporation, 
and  by  virtue  of  Ordinance  19,352,  of  date 
April  12,  1898,  duly  accepted  by  said  traction 
company.  It  Is  constructing  a  double-track  rail- 
way on  Pine  street,  from  Twelfth  street  to 
Twenty-First  street,  thence  south  on  Twenty- 
First  street  across  the  bridge  to  Chouteau 
avenue,  and  there  connecting  with  Its  tracks 
on  said  avenue.  It  Is  provided  by  said  ordi- 
nance that  all  tracks  built  under  Its  terms  shall 
conform  to  the  g^rades  of  tbe  streets  established 
when  Ordinance  19,352  took  effect  or  there- 
after established."  Plaintiff  offered  evidence 
as  follows:  "Arthur  J.  Judge  •  •  •  tes- 
tiaed  that  be  had  lived  In  St.  Louis  since  1857, 
and  had  been  connected  with  the  MacMurray- 
Jndge  Architectural  Iron  Company;  that  said 
company  built  on  the  comer  of  Twenty-First 
and  Papin  streets,  in  1881,  and  the  structure 
then  built  Is  standing  to-day,  and  is  used  for 
manufacturing  Ironwork;  that  the  building 
Is  adapted  to  the  employment  of  185  men. 
In  1881.  when  It  was  constructed,  Papln  and 
Twenty-First  streets  were  graded  and  Im- 
proved with  sidewalks,  gutters,'  and  road- 
ways, and  were  completed  streets  at  that 
time,  and  the  building  was  constructed  to 
conform  and  correspond  with  tbe  said  streets 
as  they  then  existed,  and  with  tbe  existing 
grade  thereof.  -The  building ,  cost  about 
I  $25,000,  and  the  value  of  the  ground  was 
$10,000  and  upwards,  and  down  to  1803  tbe 
premises  were  used  by  the  MacMurray-Judge 
Company  for  manufacturing  Ironwork,  and 
from  1893  to  the  present  time  for  the  same 
purpose  by  the  ^tna  Iron  Works.  From  75 
to  100  men  are  now  employed  there.  Twenty- 
First  street  was  originally  known  as  Mercer 
street  It  extends  frcm  Chouteau  avenue 
north  across  the  Mill  Creek  valley,  and  In 
1881  the  street  was  at  tbe  natural  surface 
of  the  ground.  It  was  one  of  the  principal 
crossings  of  the  steam  railway  tracks  In  the 
Talley*  and  tbe  crossing  was  at  grade.    Nott 
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there  Is  a  bridge  spanning  the  valley,  on  which 
the  street  is  carried  overhead,— above  the 
cars.  The  bridge  vas  erected  according  to 
a  grade  established  by  ordinance,  which  rais- 
ed the  street  above  the  surface  of  the  ground. 
At  the  corner  of  Papln  and  Twenty-First 
streets  the  new  grade  raises  the  street  7  feet 
and  6  Inches.  It  is  indicated  by  a  mark' on 
the  platntifTs  building, '  placed  there  by  an 
employe  of  the  street  departmenL  On  the 
east  corner  of  plaintiC's  building  on  PapUi 
street  the  new  grade  corresponds  with  the 
old  grade  at  that  point.  At  the  south  end 
of  the  building  on  Twenty-First  street  the 
new  grade  is  3  or  4  feet  above  the  old  grade, 
and  at  the  east  end  of  the  building,  on  the 
alley,  the  new  grade  la  2  feet  6  inches  above 
the  old  grade.  There  are  two  buildings  on 
the  ground.  One  Is  a  foundry,  having  all 
the  cranes  and  cupolas  and  everything  for 
casting  iron.  That  Is  on  the  comer.  Then 
there  Is  a  driveway,  and  back  of °  that  is  the 
machine  shop,  finishing  shop,  pattern  shop, 
and  another  building,  the  engine  house.  It 
win  be  necessary,  when  the  grade  of  Twenty- 
First  and  Papin  streets  is  changed,  to  con- 
form the  buildings  to  the  new  grade.  They 
will  have  to  be  raised,  all  openings  will  have 
to  conform  to  the  new  grade,  walls  will 
have  to  be  raised  and  put  on  stone  founda- 
tions, and  the  machinery  Inside  the  build- 
ings will  have  to  be  rearranged.  It  will  re- 
quire three  months  time  to  make  these  chan- 
ges, during  which  no  business  can  be  car- 
ried on  in  the  buildings.  The  witness  said 
that  be  testified  before  the  commission,— re- 
ferring to  the  commission  in  case  88,765,— and 
in  his  opinion  plaintiff's  damages  were  nearly 
double  the  amount  ($15,660.20)  allowed  In  that 
case.  Cross-examined,  the  witness  said  that 
Twenty-First  street  to-day  in  front  of  the 
plaintiff's  works  is  the  same  as  when  the 
buildings  were  built  The  city  has  not  made 
the  new  grade.  If  the  street  car  tracks  were 
laid  at  the  original  grade  of  Twenty-First 
street,  plaintiff's  business  would  not  be  ob- 
structed, but,  if  laid  at  the  grade  established 
by  Ordinance  15,119,— the  new  grade,— plain- 
tiff could  not  use  the  street  at  all.  Re-ex- 
amined, he  said  the  bridge  is  a  complete 
structure  as  far  as  the  north  line  of  Papln 
street,  and  it  Is  built  at  the  new  grade  up  in 
the  air,  about  8  or  9  feet.  The  end  of  the 
bridge  at  Twenty-First  and  Papin  streets  Is 
to-day  9  feet  above  the  sidewalk  at  that 
point.  It  Is  built  of  stone  and  iron,  and  a 
street  railway  company  making  use  of  the 
bridge  for  its  tracks  will  have  to  have  a 
southern  approach  to  the  bridge  on  which  to 
lay  their  tracks,  and  that  will  be  in  front 
of  plaintifTs  property,  and  will  obstruct  the 
entrance  to  the  property.  At  present  the 
plaintiff  makes  use  of  Twenty-First  and  Pa- 
pin streets  at  the  old  grade,  to  receive  mate- 
rial and  deliver  completed  work,  and  this 
cannot  be  done  when  the  south  approach  to 
the  bridge  is  built  The  defendant  has  com- 
pleted the  switches  Into  Chouteau  avenue, 


and  built  the  tracks  northwardly  a  few  feet 
and  oa  the  bridge  the  poles  are  erected  to 
support  the  electric  wires  for  moving  the 
cars,  and  material  is  distributed  along  the 
streets  for  the  tracks.  Recross-ezamined, 
witness  said  plaintiff's  property  on  Twenty- 
First  street  extended  south  from  Papln  street 
124  feet  and  6  inches;  that  a  light  carriage 
or  bicycle  might  drive  along  Twenty-FIist 
street  in  front  of  plaintiff's  property  on  and 
over  the  bridge,  but  not  an  electric  car,  he 
thought  It  would  be  like  driving  up  the 
bank  of  a  river.  Asked  whether  the  defend- 
ant is  changing  the  grad&  of  Twenty-Flr«t 
street,  he  said:  'It  has  not  got  up  to  that  yet' 
A.  J.  Judge,  Jr.,  »  •  •  gaid  he  was  sec- 
retary and  treasurer  of  plaintiff;  that  the 
transit  company  has  put  in  switches  connect- 
ing the  Twenty-First  street  trades  with  the 
Chouteau  avenue  tracks,  and  the  tracks  on 
Twenty-First  street  have  been  completed  to 
the  alley  bounding  plaintiff's  property  on  the 
south,  and  from  the  northern  end  of  the 
bridge  the  tracks  are  laid  on  Twenty-First 
street  to  Pine,  and  on  Pine  to  Twelfth  street. 
The  poles  are  up  on  the  streets  named  and 
on  the  bridge.  The  rails  are  distributed  on 
the  bridge  and  on  Twenty-First  street  in 
front  of  plaintiff's  property.  The  masonry 
at  the  southern  end  of  the  bridge,  as  it 
stands  to-day,  at  Papln  street  Is  about  10 
feet  above  the  old  grade.  Cross-examined, 
he  said  there  had  been  no  actual  change  of 
the  street  surface  in  front  of  plabitiff's  prop- 
erty on  Twenty-First  street  Carl  (Jayler 
*  *  *  stated  he  was  a  civil  engrineer  in  the 
employment  of  the  city  of  St.  Louis,  a  dep- 
uty street  commissioner  in  charge  of  bridge 
work,  and  had  held  that  position  since  18T5. 
The  witness  planned  and  supervised  the  con- 
struction of  the  Twenty-First  street  bridge 
in  the.  years  1800  to  1892.  The  l»1dge  is  in- 
tended to  carry  the  street  traffic  across  the 
Mill  Creek  valley  above  the  cars,  and  it  con- 
forms to  the  grade  of  Twenty-First  street 
as  established  by  Ordinance  15.119.  It  is 
a  permanent  structure,  intended  for  all  time, 
built  of  masonry,  iron,  wood,  and  steel  and 
Is  completed  to  the  north  line  of  Papln  street 
There  is  to  be  constructed  from  the  north 
line  of  Papin  street  southwardly  to  Chou- 
teau avenue  a  bridge  approach,  known  as 
the  'south  approach,'  on  the  grade  establish- 
ed by  Ordinance  15,119.  The  grade  of  Papln 
street  will  be  raised  to  the  grade  <rf  Ordi- 
nance 16,119,  so  that  one  can  pass  over  It 
at  Twenty-First  street.  Cross-examhied: 
Twenty-First  street  is  used  south  of  the 
bridge,  at  the  present  time,  for  vehicles  to 
cross  the  bridge.  It  is  admitted  by  counsel 
for  defendant  that  the  defendant  the  St. 
Louis  Transit  Company,  is  in  this  matter  the 
successor  of  the  Central  Traction  Company." 
Defendant  Introduced  as  a  witness  James  Ad- 
kins,  Jr.,  who  testified:  "That  be  was  as- 
sistant engineer  of  defendant  in  charge  of 
the  construction  of  the  tracks  In  Twenty- 
First  street    No  tracka  have  been  placed 
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adjacent  to  the  property  described  in  the  pe- 
tition In  Twenty-FlTBt  street  between  Papln 
itreet  and  the  alley  soutb  of  Papln.  It  Is 
not  proposed  to  alter  the  grade  of  Twenty- 
Flret  street  from  Its  present  actaal  grade. 
The  rails  are  to  be  laid  at  the  present  ac- 
tual surface,  and  no  grade  in  front  of  the 
property  is  to  be  altered.  In  this  way  wo 
can  operate  cars  over  the  bridge  north  and 
south.  Cross-examined:  The  defendant  does 
not  propose  to  build  Its  tracks  In  Twenty- 
First  street  at  the  grade  established  by  Or- 
dinance 15,119,  but  at  the  surface  of  the 
street  as  It  exists  to-day,  and  without  refer- 
ence to  said  ordinance;  and  in  order  to  op- 
erate the  line  the  tracks  will  be  built  in 
Twenty-First  street,  opposite  the  plaintiff's 
property,  at  the  surface  of  the  street  as  it 
olsts  there  to-day." 

At  the  close  of  the  eyidence  the  court,  on 
motion  of  defendant,  dissolved  the  temporary 
Injnnction,  and  dismissed  plalntUTs  bill,  at 
its  cost  Plaintiff  moyed  for  a  new  trial, 
irhich  was  denied,  and  plaintiff  appealed. 

To  lay  the  track  on  the  present  grade, 
Jndge  testified,  would  not  interfere  with 
(daintiff's  business.  The  engineer  of  defend- 
ant testified  that  It  was  not  the  intention  to 
raise  the  street  to  the  grade  as  established 
by  ordinance,  bat  to  lay  the  track  on  the 
street  in  Its  present  condition.  The  injury 
whicta  plaintiff  apprehended,  to  wit,  the  rais- 
ing of  the  street  to  the  ordinance  grade  with- 
out first  paying  the  damages  assessed,  is  not, 
according  to  the  evidence  threatened,  nor 
about  to  be  Infiicted,  and  hence  there  la  no 
orraslon  for  injunctive  relief. 

The  Judgement  is  afiSmied. 

BARCLAY  and  GOODB,  JJ.,  concur. 


WHBBLBR  V.  CHESTNUT. 

(Conrt  of  Appeals  at  St.  Louis,  Mo.'    June  24,  ! 
1902.)  i 

CONTRACTS— CONTINQKNT  PROMISE  TO  PAT—  i 
PURCHASE  OP  I^ND-ADMISaiBILITY  OF  BVI-  I 
DBNCB— INSTRUCTIONS  —  APPUCABILITT  TO  I 
EVIDBNCB  —  APPEAL  —  HABMLE3S  ERROR—  I 
STRIKINO  OUT  EVIDENCE.  i 

l.The  testimony  of  a  purchaser  of  mining  i 
lands  as  to  whether,  in  making  the  purchase,  i 
he  was  influenced,  either  directly  or  indirectly,  ' 
by  8  geologist's  report  thereon,  which  he  saw  I 
prior  to  his  purchase,  is  admissible  as  being  I 
of  a  matter  within  the  knowledge  of  the  wit-  ' 
ness,  and  not  of  a  mere  conclusion.  I 

2.  Where  a  purchaser  of  mining  lands,  in  ! 
answer  to  a  direct  question,  testified  that  in  I 
niaking  the  purchase  he  was  not  influenced  by  ; 
a  certain  geologist's  report,  error  in  striking  i 
ont  snch  answer  was  not  rendered  harmless  1 
by  other  testimony  by  him  to  the  same  effect,  j 
w^bich  was  not  stricken  out,  the  striking  out  of  i 
nch  answer  beinf^,  in  effect,  a  condemnation  , 
»f  the  similar  testimony  not  stricken  out.  < 

3.  H.,  having  an  option  on  mineral  land,  was  i 
tndravoiing  to  sell  ft,  and  induced  B.  to  fur-  'r 
nish  money  to  put  down  drill  holes,  under  an 
agreement  to  divide  profits  in  case  of  sale.    Sub- 
Kvquently  B.  bought  the  land,  at  the  same  time 

1 2.  See  Appeal  and  Error,  vol.  t.  Cent  Dig.  i  42(1 


agreeing  that,  if  H.  succeeded  in  selling  It  to 
others,  ne  might  have  a  share  of  the  profits  of 
the  resale.  The  original  owner  had  agreed  to 
pay  a  geologist  for  a  certain  report  on  tHe  land, 
provided  such  report  aided  in  bringing  about  a 
sale;  and  after  the  sale  to  B.  the  geologist 
sued  such  owner  for  the  fee  agreed  upon. 
Beld^  that  an  instruction  on  the  issue  as  to 
wliether  the  sale  was  induced  by  the  report, 
in  which  the  names  of  H.  and  B.  were  conpled 
together  as  joint  purchasers,  was  erroneous. 

4.  Where  a  purchaser  of  mineral  lands  tes- 
tified that  in  making  the  purchase  be  was  not 
infiuenced  by  a  certain  geological  report,  an 
instruction  that  the  "opinion"  of  the  witness 
as  to  whether  be  was  so  influenced  was  not 
conclusive,  and  that  the  jury  might  give  such 
"opinion"  the  weight  to  which  they  deemed 
it  entitled  under  all  the  circumstances  in  evi- 
dence, was  erroneous,  as  reducing  the  probative 
force  of  the  testimony  to  that  of  a  mere  opin- 
ion, thus  depriving  the  jury  of  their  right  to 
judge  of  its  weight  for  themselves. 

6.  Defendant,  an  owner  of  mineral  land, 
agreed  to  pay  plaintiff,  a  geologist,  for  a  report 
thereon,  provided  it  aided  directly  or  indirectly 
in  a  sale  of  the  land.  Thereafter  a  party  who 
had  an  option  on  the  land  induced  another  par- 
ty to  purchase  it  the  two  agreeing  at  the  same 
time  that,  it  the  former  succeeded  in  selling  it 
to  others,  he  should  share  in  the  profits  of  the 
resale.  It  appeared  further  that  the  purchaser 
saw  plaintiff's  report  before  making  the  pur- 
chase. Meld,  that  if  the  report  was  in  the  pur- 
chnser's  mind  when  he  made  the  purchase,  and 
wus  regarded  by  him  as  a  means  through  which 
n  future  sale  might  be  aided,  it  would  be 
deemed  to  have  indirectly  aided  the  sale  to 
him. 

Goode,  J.,  dissenting. 

Appeal  from  St.  Louis  drcult  conrt;  War- 
wick Hough,  Jndge. 

Action  by  Herbert  A.  Wheeler  against 
Mathew  T.  Chestnut.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Be- 
versed. 

C.  Kowell  and  J.  H.  Zumbalen,  for  appel- 
lant.   John  F.  Greer,  for  respondent 

BLAND,  P.  J.  The  petition,  omitting  cap- 
tion. Is  as  fallows:  "Plaintiff  states:  That  he 
is  a  mining  expert  and  geologist  and  that  on 

or  about  the day  of  January,  1889,  he 

entered  into  a  contract  with  defendant,  by  the 
terms  of  which  defendant  employed  plaintiff 
as  a  mining  expert  to  examine  certain  mining 
property  belonging  to  defendant,  known  as 
the  'Mammoth  and  Scotia  Lead  Mines  Prop- 
erty,' located  In  Jefferson  county,  Missouri, 
and  to  make  for  defendant  a  written  report 
on  said  raining  property;  and  defendant  prom- 
ised and  agreed  to  pay  plaintiff  for  said  serv- 
ices the  sum  of  one  thousand  ($1,000)  dollars 
If  defendant  should  sell  said  property  by  the 
direct  or  Indirect  aid  of  said  report  That 
afterwards  said  contract  was  reduced  to  writ- 
ing, a  copy  of  said  written  contract  being 
hereto  attached,  marked  'Exhibit  A.'  Plain- 
tiff further  says  that  he  did  examine  the  said 
mining  property  before  said  contract  was  re- 
duced to  writing,  and  returned  to  St  Louis, 
and  furnished  defendant  a  written  report 
thereon;  and  that  thereafter,  on  or  about  the 
24th  day  of  .Tanuary,  said  contract  was  writ- 
ten out  and  signed  by  defendant  in  considera- 
tion of  said  examination  and  report,  and  on 
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or  about  the  1st  day  of  May,  1899,  said  de- 
fendant sold  said  mining  property  by  the  di- 
rect or.  indirect  aid  of  said  report.  Plaintiff 
says  that  he  has  often  requested  defendant  to 
pay  him  said  sum  of  $1,000,  so  agreed  to  be 
paid  as  aforesaid,  for  said  examination  and 
report,  but  defendant  has  failed  and  refused 
to  pay  the  same,  or  any  part  thereof.  AVhere- 
fore  plaintiff  prays  Judgment  against  said  de- 
fendant for  said  sum  of  one  thousand  ($1,000) 
dollars,  together  with  interest  thereon  at  six 
per  cent,  per  annum  from  said  1st  day  of 
May,  1809."  The  answer  was  a  general  de- 
nial. Trial  by  Jury,  issues  for  plaintiff,  and 
damages  assessed  at  |1,0T0.50.  After  an  un- 
availing motion  for  a  new  trial,  defendant 
appealed. 

The  evidence  is  tliat  appellant  and  one  Bich- 
ardson  owned  a  tract  of  land  In  Jefferson 
county.  Mo.,  upon  which  were  several  mines 
that  bad  been  opened  and  worked;  that  the 
owner  had  given  to  J.  D.  Houseman,  a  promo- 
ter, an  option  on  the  land,  and  that  House- 
man had  employed  an  agent  in  New  Toric 
to  assist  him  in  making  a  sale  of  the  property 
to  parties  in  that  city.  Pending  the  negotia- 
tions in  New  York,  Houseman  approached  re- 
spondent, and  told  him  that  a  report  on  the 
property  by  a  geologist  and  mining  engineer, 
he  thought,  would  aid  him  in  making  the  sale 
to  the  Eastern  parties.  Appellant  agreed  to 
have  such  a  report  made,  and  employed  the  re- 
spondent to  examine  the  pr(^)erty,  and  make 
a  report  thereon,  for  the  purpose  of  aiding  the 
sale;  whereupon  respondent  and  appellant  en- 
tered into  the  following  contract:  "St.  lAUis, 
Jan'y  24th,  1899.  This  agreement  entered  In- 
to this  24th  day  of  January,  1889,  by  and  be- 
tween M.  T.  Chestnut,  of  St.  Louis,  Missouri, 
party  of  the  first  part,  and  H.  A.  Wheeler,  of 
St.  Louis,  Missouri,  party  of  the  second  part, 
witnesscth:  That  whereas,  the  party  of  the 
second  part  has  made  a  reiwrt  on  the  Mam- 
moth mining  property  In  Jefferson  county. 
Mo.,  to  the  party  of  the  first  part:  Therefore 
the  party  of  the  first  part  hereby  agrees  to 
pay  the  party  of  tbe  second  part  one  thousand 
($1,000)  dollars,  conditional  on  the  sale  of  said 
property  by  the  party  of  the  first  part  by  the 
direct  or  Indirect  aid  of  said  report  M.  T. 
Chestnut."  Respondent  Is  an  educated  and 
experienced  geologist  and  mining  engineer, 
and  was  familiar  with  the  lead  mines  of 
southeast  Missouri.  He  and  appellant  visited 
the  property,  looked  over  it,  and  respondent 
made  a  report  of  the  location  of  the  property, 
of  the  mineral  the  land  had  produced,  of  the 
mines  that  had  been  opened  on  the  premises, 
and  its  geological  formation,  accompanied 
with  a  map,  which  was  delivered  to  appel- 
lant, and  afterwards  sent  east.  The  report 
W98  received  by  Houseman's  agent  in  the  city 
of  New  York,  and,  as  far  as  the  evidence 
shows,  was  retained  by  him,  and  is  still  in  his 
hands.  The  prospective  trade  In  the  East  was 
never  consummated.  Houseman  was  a  friend 
of  J.  J.  Broderlck,  and  associated  with  him  in 
other  business,  and  went  to  Broderlck,  and  in- 


duced him  to  interest  taimsdf  In  tbe  property; 
and  Houseman  agreed  to  divide  tbe  praflts  of 
the  sale  of  the  property  if  Broderlck  would 
pay  for  putting  down  some  drill  holes  on  tbe 
land.  Broderlck  agreed  to  furnish  $2,000  for 
this  purpose.  Some  drilling  was  done  under 
this  arrangement,  and  paid  for  by  Brodenck. 
After  this  was  done,  Broderlck  made  a  condi- 
tional purchase  of  the  land  of  appellant  The 
arrangement  was  this:  Tbe  owners  executed 
four  deeds  to  Broderlck,— one  for  a  one-fourth 
interest,  one  for  a  half  interest,  one  for  a  three- 
fourths  interest,  and  one  for  the  fuU  fee,— and 
deposited  them  with  a  bank  in  St  Iiouls  in  es- 
crow under  an  agreement  that  on  the  payment 
of  $10,000  the  deed  for  one-fourth  interest 
should  be  delivered  to  Broderlck,  and  on  the 
payment  of  another  $10,000  the  deed  for  a  half 
interest  would  be  delivered,  and  on  the  pay- 
ment of  a  like  amount  for  each  of  the  other 
two  deeds  they  should  he  ddlvered.  Broderlck 
completed  all  the  payments  and  received  all 
the  deeds.  These  deeds  were  made  to  Brod- 
erlck as  trustee.  They  were  so  made  on 
Broderlck's  request,  and  on  account  of  an  un- 
derstanding between  himself  and  Houseman 
to  the  effect  that  Houseman  should  continue 
his  efforts  to  sell  the  land,  and  if  he  should 
succeed  in  making  a  sale  after  paying  Brod- 
erlck the  purchase  price  of  $40,000,  with  In- 
terest thereon,  the  overplus  or  profits  shoald 
be  divided  between  himself  and  Broderlck. 
The  arrangement  between  appellant  and 
Broderlck  was  made  December,  1898,  and  tbe 
final  payment  was  made  some  time  during 
the  following  summer.  Respondent  learning 
of  the  sale,  demanded  $1,000  of  the  appellant 
on  his  contract,  and  stated  that  on  the  first 
demand  appellant  said  the  sale  was  not  a 
certainty  as  yet  and  had  not  been  completed; 
that  afterwards,  and  on  a  second  demand, 
appellant  stated  that  he  thought  $1,000  was 
too  much,  and  proposed  to  pay  respondent 
for  his  trouble.  Appellant  denied  this  state- 
ment and  testified  that  he  told  respondent 
that  his  report  had  nothing  to  do  with  tbe 
sale,  and  that  he  owed  him  nothing  under  tbe 
contract.  In  respect  to  the  main  issue,— 1.  e.. 
whether  or  not  respondent's  report  of  the 
property  directly  or  indirectly  aided  the  sale 
j  to  Broderlck,— Broderlck  testified  that  he  had 
i  seen  the  report,  and  casually  read  it,  but  that 
j  he  paid  no  attention  to  it;  that  it  stated  noth- 
ing that  he  did  not  know  about  the  property 
!  before  he  saw  the  report;  that  neither  at  the 
time  he  saw  the  report  nor  at  the  time  he 
purchased  the  property  was  he  acquainted 
with  respondent  and  knew  nothing  of  bis 
ability  as  an  expert  geologist  and  minfaig  en- 
gineer. To  use  his  own  language,  he  said: 
"What  influenced  me  principally  was  the 
amount  of  ore  that  was  coming  out  of  that 
mine,  and  It  had  been  producing  for  many 
years  In  a  crude  way;  and  I  saw  those  re- 
ports. In  addition  to  that  I  had  Mr.  Reed's 
report,  who  personally  went  under  ground, 
and  stated  to  Mr.  Lucas.  Mr.  Reed  was  su- 
perintendent for  Mr.  Lucas  of  a  mine  that  be 
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bad  ont  In  the  county,  and  he  was  very  de-  \ 
sirons  Mr.  Lucas  should  purchase  it,  thinking 
It  was  exceptionally  good  property;  and  even 
on  tlie  dump  was  a  large  amount  of  mineral 
that  could  be  utilized,  and  it  showed  that  the 
mine  was  a  good  one,  even  after  bj  many 
years.  Irrespective  of  the  Mammoth  mine, 
which  nobody  could  see,  on  account  of  the 
water.  Then  another  gentleman,  whom  I 
forgot  to  mention  this  morning,  named  Mr. 
Dorsay,  came  up  from  Joplin,  and  he  examin- 
ed the  mine  thoroughly  in  my  interest,  and  he 
was  to  manage  the  mine,  and  he  wrote  me 
a  report  (to  Mr.  Houseman  and  myself),  and 
conditioned  that  he  take  charge  ot  the  mine 
and  ran  it  for  me  as  though  it  was  his  own,— 
why  1  decided  Anally  to  take  the  mine.  Then 
Mr.  Houseman  was  to  exert  his  utmost  efforts 
to  sell  the  mine  during  all  this  time  that  I 
bad  it,  and  for  that  consideration  Mr.  House- 
man was  to  receive  an  interest  in  the  profits 
of  the  mine,  and  I  had  nothing  to  do  but  far- 
Dlsb  the  means  to  run  it  up  to  a  certain 
amount.  In  all  probability.  Now,  this  man 
calculated,  on  the  basis  of  what  it  had  been 
doing,  that  this  property  would  easily  have 
paid  from  ten  to  twenty  per  cent,  on  a  hun- 
dred thousand  dollars,  and  I  bought  it  at  a 
little  less  than  half  of  It;  and  during  the  first 
few  months  that  I  had  it,  it  did  produce  a 
good  deal,  I  think.  I  was  trying  to  pump  out 
this  Mammoth  mine.  This  gentleman  says  It 
can  easily  be  pumped,  and  it  took  from  nine- 
ty days  to  four  months  to  do  It,  and  then  I 
became  more  or  less  remiss  in  the  matter, 
until  finally  the  thing  was  burnt  down,  and  it 
is  now  rejuvenated.  The  facts  are,  the  actu- 
al produce  of  the  mine  la  what  decided  me  to 
Imy  it,  and  none  of  those  reports.  And  I 
have  been  in  so  many  mining  schemes  that 
I  don't  give  that  much  [snapping  his  fingers] 
for  those  reports."  Testifying  as  to  his  ex- 
amination of  the  report,  he  stated:  "I  gave  it 
snch  a  cursory  examination  because  it  was 
merely  a  reiteration  of  what  Mr.  Chestnut 
and  Mr.  Houseman  bad  told  me,  that  I  didn't 
consider  It,  In  my  mind,  of  any  value  to  me, 
and  therefore  I  did  not  examine  It  as  critically 
as  I  would  have  done  provided  I  had  never 
heard  of  the  property,  or  was  going  to  buy 
It  on  anybody's  report.  Now,  that  Is  the  only 
fair  and  candid  statement  I  can  make  about 
Ms  report.  I  don't  wish  to  do  an  injustice  to 
the  gentleman  and  yourself,  and  I  must  state 
that  It  didn't  influence  me  at  all."  Counsel 
for  appellant  asked  Broderick  the  following 
qnestlon:  "Were  you  Influenced,  either  direct- 
ly or  Indirectly,  by  Mr.  Wheeler's  report  in 
pnrchasing  the  property?"  to  which  question 
the  witness  answered,  "No,  sh:."  Counsel  for 
respondent  objected  to  tbe_  question  for  the 
reaxon  that  "it  called  for  a 'conclusion  of  the 
witness."  and  asked  that  the  answer  to  the 
question  be  stricken  out,  which  objection  was 
by  the  court  sustained,  and  the  answer  strick- 
en ont,  to  which  ruling  counsel  for  appellant 
objected  and  excepted  at  the  time. 
It  appears  from  the  bill  ot  exceptions  that 


the  court  sustained  the  objection  and  strack 
out  the  answer  for  the  reason  that  "In  the 
opinion  of  the  court  no  man  can  tell  what 
operates  on  his  mind."  The  views  oi;  the 
learned  trial  judge  were  further  expressed  In 
the  following  opinion  incorporated  in  the  bill 
of  exceptions:  "Our  court  has  held,  In  Yan- 
slckle  V.  Brown  (68  Mo.  027),  in  a  case  ot 
malicious  prosecution,  upon  the  authority  of 
a  case  in  114  Mass.  (Snow  v.  Paine,  114  Mass. 
520),  that,  wherever  the  motive  or  intent- 
was  a  necessary  Ingredient  in  a  case,  the 
party  may  testify  as  to  the  intent  with 
which  he  did  the  act.  •  •  •  This  Is  the 
party  who  purchased  the  property,  and  he 
might  himself  be  unable  to  state  the  extent 
to  which  the  different  Influences  operated 
upon  him  In  the  purchase  of  the  property. 
He  may  have  had  this  report  before  him, 
knowing  that  the  author  of  It  was  or  had 
been  a  state  geologist,  and  that  may  have 
been  a  makeweight.  He  may  have,  under 
the  circumstances  in  which  he  was  placeil. 
determined  to  take  the  property  and  take 
the  chances,  regardless  of  these  reports.  He 
may  have .  been,  as  he  stated,  largely  in- 
fluenced by  the  reiwrt  of  Mr.  Reed,  whom'  he 
did  not  know  personally,  but  of  whom  he 
knew  through  others.  So  that.  If  the  wit- 
ness is  permitted  to  answer  this  question, 
he  has  to  balance  all  these  things,  and  de- 
termine whether  this  report,  which  he  bad 
before  him,  bad  any  direct  or  Indirect  In- 
fluence upon  him.  Still  it  seems  to  me,  as 
he  is  the  party  who  bought  the  property, 
that  he  ought  to  be  permitted  to  state,  sub- 
ject to  the  right  of  re-examination,  as  to 
whether  it  had  any  influence  whatever,— 
whether  it  had  any  influence  in  inducing  hln» 
to  buy  the  property,  or  whether  he  bought 
It  from  other  considerations.  The  defendant 
of  course,  if  he  were  on  the  stand,  would  not 
be  permitted  to  state  as  a  conclusion  of  law 
that  he  did  not  sell  this  property  through 
this  report  He  would  be  required  to  state 
facts.  He  could  not  testify  to  the  mental 
operations  of  a  third  party.  The  rule  "post 
hoc  ergo,  ergo  propter  hoc,'  is  not  a  rule  of 
lo;dc.  The  fact  that  because  a  man  had  a 
report  that  he  furnished  the  report  to  him, 
It  does  not  follow  as  a  conclusion  that  he 
bought  the  property  upon  that  report,  or 
was  In  any  degree  influenced  by  that  report 
and  that  the  witness  here  would  not  be  per- 
mitted to  testify  that  he  did  not  sell  the 
property  for  that  reason.  We  are  depend- 
ent, of  course,  in  this  matter,  upon  the  in- 
tegrity of  the  witness  who  Is  permitted  t» 
testify  as  to  what  influenced  him,— not  as 
to  the  controlling  infiuence,  but  as  to  the 
effect,- and  he  may  be  cross-examined  as  to 
that,  and  as  to  all  the  circumstances  attend- 
ing his  decision  in  connection  with  this  re- 
port, and  I  will  permit  him  to  answer  the 
question."  If  It  Is  true  as  a  psychological 
fact  that  no  man  can  tell  what  operates  on 
his  mind  to  Infiuence  him  In  an  ordinary 
and  simple  business  transaction,  aa  this  was. 
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then  the  legal  and  blbUcal  doctrine  that  man 
is  a  free  agent  must  be  false  and  the  notion 
that  man  is  a  consdouB,  sane  being  Is  a  mis- 
taken one;  for,  If  a  man  is  moved  by  in- 
fluences of  which  he  is  not  conscious,  theu 
his  actions  produced  by  such  influences  can- 
not be  the  result  of  intelligent  thought  or 
foresight,  and  to  the  act  should  not  be  at- 
tributed a  good,  bad,  or  any  intent  at  all. 
Nor  6hould  he  be  held  legally  responsible  for 
hlB  act  if  the  act  is  the  offspring  of  In- 
fluences of  which  he  is  tmconsclous.  It  is 
not  to  be  believed  for  a  moment  that  if 
Broderick  was  sane  when  he  made  the  pur- 
chase, and  sane  when  he  testified,  that  he 
was  not  able  to  state  and  speak  truthftilly 
as  to  whether  or  not  Wheeler's  report  aided 
him,  directly  or  indirectly,  in  his  mental 
processes  in  estimating  the  value  of  the  prop- 
erty and  in  determining  the  advisability  of 
making  the  purchase  at  $40,000.  In  Van- 
sickle  V.  Brown,  68  Mo.  627,  the  supreme 
court  held  (the  learned  circuit  judge  who 
tried  the  ease  at  bar  writing  the  opinion) 
that  a  party  to  a  suit  may  always  testify 
as  to  the  Intention  with  which  he  did  an  act 
when  it  is  material  to  the  issue  to  determine 
what  the  action  was.  In  State  v.  Banks,  73 
Mo.  592,  it  was  mled  that  a  defendant  in  a 
criminal  case  may  testify  as  to  the  Intent 
with  which  he  did  the  act  charged,  approv- 
ingly citing  the  Vansickle  Case.  The  same 
ruling  was  made  in  City  of  St  Louis  v.  Clab- 
by,  88  Mo.  573.  State  v.  Partlow,  90  Mo.,  loc. 
clt.  626,  4  S.  W.  14,  50  Am.  Rep.  31,  and  in 
Same  v.  Nelson,  118  Mo.,  loc.  clt  126,  23  S. 
W.  1088.  In  Snow  v.  Paine,  114  Mass.,  loc. 
clt.  626,  it  was  said  that  "the  knowledge  and 
'  Intent  of  a  witness  In  the  transaction  in 
question  was  a  fact  which  had  a  bearing  on 
the  Issues  before  the  Jury,  and  of  which  he 
might  testify."  So  we  think  that  the  knowl- 
edge of  Broderick  of  the  property  in  question 
of  the  influences  which  operated  on  his  mind 
to  Induce  him  to  piu-chase  the  property  were 
things  within  his  knowledge,  and  of  which 
he  might  testify.  But  it  is  contended  by 
respondent  that  In  other  parts  of  Broderlck's 
testimony  that  was  not  stricken  out  he  did 
testify  that  Wheeler's  report  had  no  in- 
fluence on  him  In  making  the  purchase.  It 
is  true  such  testimony  Is  found  In  the  tran- 
script, but,  the  court  having  struck  out  the 
answer  to  the  direct  question  as  to  whether 
or  not  Broderick  was  Influenced  by  Wheel- 
er's report,  it  is  altogether  probable  that  the 
Jury  felt  it  to  be  its  duty  to  follow  the  rul- 
ing of  the  court  and  that  on  their  retirement 
they  did  not  consider  this  testimony  of  Brod- 
erick. At  any  rate,  the  appellant  was  en- 
titled to  the  testimony  that  was  stricken  out 
to  go  to  the  Jury  with  the  approval  of  the 
court  The  similar  testimony  that  was  not 
stricken  out  went  to  the  Jury  under  the  con- 
demnation of  the  court  and,  if  considered  at 
all  by  the  Jiury,  it  is  not  probable  that  it 
was  given  that  consideration  and  weight 
that  would  have  been  given  to  it  had  it  been 


approved  by  the  court  ^e  ruling  of  the 
court  In  striking  out  the  testimony,  we  think, 
was,  under  the  circumstances,  prejudicial  er- 
ror, for  which  the  Judgment  should  be  re- 
versed. 

J.  D.  Houseman  testified  as  to  his  connec- 
tion with  the  property  as  follows:  "In  the 
latter  part  of  December,  think  it  was,  I  took 
some  parties  down  there  for  the  purpose  of 
selling  it,  and  saw  fit  to  get  an  option.  Hr. 
Broderick,  who  was  associated  with  me  is 
the  railroad  business^  having  heard  of  my 
attempts  to  sell  it  volunteered  to  aid  me, 
and  I  stated  that  I  needed  about  a  thousand 
or  two  thousand  dfdlars  to  drill  the  property 
in  order  to  discover  ore  in  virgin  land,  and 
make  It  thereby  more  valuable.  I  offered  to 
give  him  a  fifth  Interest,  I  think  it  was,  is 
the  profits  of  the  land,  if  he  would  put  np  that 
amount  of  money.  He  did  so.  The  sale  con- 
templated at  that  time  did  not  go  throngh. 
That  was  with  some  St  Louis  parties.  I 
had  been  attempting  to  raise  money  in  Nev 
York  for  railroad  purposes,  and  became  ac- 
quainted with  a  man  that  was  in  the  min- 
ing business,  and  related  to  him  what  I  had 
here,  and  he  said  he  could  sell  it  and  I  at- 
tempted to  sell  it  through  bim,  and  failed 
there.  In  the  meantime  the  option  was  nm- 
ning  out  and  I  requested  Mr.  Chestnut  to 
put  a  deed  in  escrow.  That  was  the  onlf 
way  Eastern  parties  would  take  hold  of 
mines.  They  did  not  like  options.  He  did 
so,  and  about  that  time,  I  presume,  Mr. 
Broderick  became  gradually  more  interested 
in  the  property,  and  as  we  were  approaching 
the  time  that  this  deed  In  escrow  was  ex- 
piring, he  was  induced  to  go  into  the  pur- 
chase of  it  partly.  He  would'nt  take  the 
property  as  a  purchase,,  but  he  thought  If  I 
could  extend  the  time  by  getting  a  part  of 
the  option  extended,  whereby  he  would  not 
lose  the  money  that  he  put  up,  that  he  would 
go  Into  It  and  give  me  more  time  to  sell  it 
Instead  of  attempting  to  sell  it  it  resulted 
In  his  ultimately  purchasing  it  but  I  never 
stopped  trying  to  sell  It.  I  had  one  or  tiro 
offers  for  the  property  after  the  part  of  the 
purchase  money  was  put  up.  The  interest 
that  I  have  In  It  was  contingent"  Also  that 
he  has  an  interest  in  the  property;  that  his 
interest  appears,  when  Broderick  has  all  his 
money  back,  with  interest  that  he  Is  to 
have  one-third  of  the  profits  if  he  sells  the 
land  at  a  profit  In  respect  to  the  purchase 
of  the  property  he  said:  "I  nev^  had  any 
occasion  to  purchase  the  property  directly 
myself,  or  indirectly.  I  stated  that  my  posi- 
tion was  that  of  a  promoter,  and  the  in- 
terest that  I  obtained  in  mines  was  generally 
my  commissions  and  stock  and  such  things 
as  that  My  practical  experience  has  been 
in  Joplin,  Missouri,  where  I  did  own  mines; 
but  they  were  more  like  leases  than  they  were 
fee  simples."  The  second  instruction  given 
for  plaintiff  is  as  follows:  "The  court  In- 
structs the  Jury  that  you  are  not  bound  to 
accept  the  opinion  of  Mr.  Broderick  and  Mr. 
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Honsemao  as  concliulTe  as  to  whether  or 
not  they  were  In  any  degree  Influenced  to 
parchaae  the  said  mining  property  by  the 
uld  report  of  plaintiff,  but  you  may  give  such 
opinions  the  weight  to  which  yon  may  deem 
them  entitled  under  all  tbe  facts  and  clrcum- 
sttnces  in  evidence  before  you."  The  pur- 
chase was  not  made  Jointly  by  Broderlclc  and 
Hoaaeman,  but  by  Broderlck  alone.  House- 
man did  not  contribute  a  dollar  to  the  pur- 
chase price.  HlB  interest,  as  he  stated,  was 
a  contingent  one,  to  appear  after  Broderlck 
was  reimbursed  for  the  money  he  had  inyest- 
ed  in  the  property  with  interest  thereon. 
Strictly  speaking,  there  was  not  a  joint  pur- 
chase of  the  property  by  Broderlck  and 
Honseman,  and  it  was  error  to  couple  their 
names  together  in  the  instruction  as  joint 
pnrchagera  Broderick's  motive  in  making 
the  deal  was  to  aid  Houseman  to  make  some- 
thing out  of  the  property,  and  as  his  friend 
and  business  associate  he  first  made  a  pay- 
ment on  the  property  in  order  to  keep  House- 
man's option  alive,  and  to  give  him  addition- 
al time  In  which  to  make  a  sale  to  the  other 
parties.  Houseman  was  unable  to  make 
saeh  sale,  and  in  consequence  of  this  fact 
Broderlck  continued  to  make  payments  until 
he  ibially  paid  the  full  purchase  price. 

Tbe  instruction  Is  erroneous  in  another  re- 
spect Broderlck  testified  as  a  fact  that  the 
Wheeler  report  had  no  infiuence  on  him  In 
making  the  purchase.  The  instruction  dis- 
credited this  fact,  and  reduced  its  proba- 
tlTe  force  to  that  of  a  mere  opinion,  and 
then  told  the  Jury  that  they  were  not  bound 
to  take  the  opinion  as  conclusive.  The  in- 
strnction  practically  destroyed  the  probative 
force  of  Broderick's  evidence  "that  he  was 
not  influenced  by  the  report  in  making  the 
purchase,"  and  took  away  from  the  jury  the 
right  to  judge  of  the  weight  of  this  testi- 
mony. I  think  tbe  sale  should  be  treated  as 
baring  been  made  to  Broderlck  (not  Brod- 
erlck and  Houseman)  on  or  after  May  8, 
1899.  This  was  subsequent  to  the  Wheeler 
report  If  the  report  aided  the  seller,  direct- 
ly or  indirectly.  In  making  the  sale,  plaintiff 
is  entitled  to  recover;  if  not,  he  is  not  so  en- 
tifled.  "Aid  or  assist  la  the  doing  of  some 
act  whereby  the  party  is  enabled,  or  it  is 
made  easier  for  him,  to  do  the  principal  act 
or  effect  some  primary  purpose."  Wiley  t. 
McRee,  47  N.  O.  851.  If  Broderick's  esti- 
mate of  the  value  of  the  property  was  aided 
by  the  report  or  If  he  believed  that  the  re- 
port would  aid  the  future  sale  of  the  prop- 
*rty  (since  he  purchased  with  a  view  of  a 
future  sale  by  Houseman),  then  It  may  be 
fairly  said  that  the  report  did  directly  or  In- 
directly aid  the  sale.  If  the  report  was  In 
Broderick's  mind  at  any  time  when  he  had 
tbe  pnrcbase  under  advisement  or  at  the  time 
of  Its  consummation,  and  it  was  regarded 
by  Urn  as  a  means  through  which  a  future 
»ale  might  be  aided  to  some  other  party,  then 
<t  did  indirectly  Influence  the  sale,  regardless 
of  the  fact  that  Broderick  may  have  consid- 
e9  8.W.— 10 


ered  it  of  no  value,  and  of  the  further  fact 
that  he  was  not  directly  Influenced  by  the 
report  to  mate  the  purchase. 

For  tlie  errors  herein  noted,  the  Judgment  Is 
reversed  and  the  cause  remanded. 

BABOLAY,  J,,  concurs.    GOODS),  J.,  dis- 
sents. 


STBPHAN  V.  METZOBR. 

(Court  of  Appeals  at  St  Louis,  Mo.    July  22, 

1902.) 

DOCUMBNTART  SVIDBNCE:— BOOK  ACCOUNT— 
ORiaiNAL  BNTRIBS— 8BC0NDART  BVIDENCB 
—OBJECTION  TO  BVIDBNCB— INSTRUCTIONB— 
APPBAL-CONBTRUCnON   OF  STATUTE. 

1.  Plaintiff  sued  upon  an  account  of  items 
originally  recorded  on  the  fly  leaf  of  a  Bible. 
The  fly  leaf  was  afterwards  destroyed  by  a 
cliild.  whereupon  plaintiff  and  her  daughter  ar- 
ranged the  fragments,  and  the  daughter  tran- 
scribed the  onginal  record,  translating  it  at 
the  time  into  Knglish.  A  number  of  items 
thus  transcribed  were  copied  literally  from  the 
original.  Some  of  the  transcribed  items  were 
aggregates  of  similar  items  of  the  same  general 
class  which  appeared  in  the  flrst  document 
At  the  trial  the  first-mentioned  entries  were 
admitted  in  evidence  along  with  plaintiff's  tes- 
timony to  the  items,  and  the  second  group  the 
court  allowed  to  be  used  to  refresh  the  mem- 
ory of  the  witnesses  who  took  part  in  the 
preparation  of  the  copy  and  were  acquainted 
with  tbe  original  transactions.  Held,  that  the 
ruling  was  correct  under  section  46S3,  Rev.  St 
1890. 

2.  Loans  of  money  are  admissible  items  of 
book  account  under  the  Missouri  statute  (sec- 
tion 4(153),  if  otherwise  admissible. 

3.  Original  entries  of  book  acconnt  are  ad- 
missible testimony  when  authenticated  as  mem- 
oranda contemporaneous  with  the  transactions 
recorded. 

4.  Entries  of  book  account  are  admissible 
in  evidence  as  part  of  the  res  gests  of  the 
events  they  describe.  They  may  oe  supported 
by  other  evidence  of  the  facts  recorded. 

5.  The  fly  leaf  of  a  book  containing  only  one 
acconnt  is  a  sufficient  "book  of  account,"  with- 
in the  meaning  of  section  4653,  Rev.  St.  18U0. 
The  origin  and  history  of  section  4653,  Rev. 
St  1899,  is  stated  by  the  court 

6.  Where  an  original  document  containing 
an  acconnt  is  destroyed,  the  admissibility  of 
secondary  evidence  thereof  Is  an  issue  rrsting 
peculiarly  within  the  sound  judicial  discitCon 
of  the  trial  judge. 

7.  The  voluntary  destruction  of  an  orij;inal 
manuscript  by  an  interested  party  does  not  of 
itself  preclude  the  Introdnction  of  secondary 
evidence  thereof.  If  done  innocently,  secondary 
evidence  will  not  be  excluded. 

8.  Where  an  entry  is  admitted  in  evidence 
to  support  n  fact  which  the  other  party  to 
the  suit  admits,  the  error  is  harmless,  where 
tbe  entry  was  not  properly  admissible  as  orig- 
inal evidence. 

9.  Where  an  objection  to  a  paper  in  its  en- 
tirety is  made  on  the  ground  of  incompetency, 
but  some  parts  thereof  are  admissible,  the  ob- 
jection is  bad,  in  default  of  the  particular 
specification  of  the  parts  to  which  the  objec- 
tion is  applicable. 

10.  A  party  is  entitled  to  prove  any  disputed 
fact  by  all  sorts  of  competent  testimony  avail- 
able. 

11.  A  judgment  should  not  be  reversed  by  the 
refusal  of  an  instruction  whose  substance  is 
otherwise  given  to  the  jury. 

1 T.  Sm  Bvldanee,  vol.  M,  Cant.  Dig.  |  SSt. 
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12.  Testimony  of  a  tact  may  be  either  direct 
or  founded  on  reasonable  inference  from  other 
evidence. 

13.  An  instruction  should  not  be  giTen  to  the 
jury  in  the  absence  of  evidence  to  prove  the 
facts  on  vrhich  it  is  based. 

14.  The  objection  that  a  verdict  Is  against  the 
weight  of  evidence  is  not  available  in  an  ac- 
tion at  law  on  appeal. 

16.  The   prior   construction  of  a  statute  bor^ 
rowed  in  part  from  another  state  is  of  per- 
suasive aid  in  construing  the  enactment  in  thia 
state. 
(Syllabus  by  the  Judge.) 

Appeal  from  St.  Louis  drcnlt  court;  WW- 
wlck  Hough,  Judge. 

Action  by  Ottilia  Stephan  against  Xavler 
Metzger.  Judgment  for  plaintiff,  and  def^id- 
ant  appeals.    Affirmed. 

Koehler,  Belts  &  Lezlnsky,  for  appellant 
VirgU  Bule  and  Bland  &  Cave^  for  respondr 
ent 

BABOLAY,  J.  This  action  was  begun  be- 
fore a  Justice  of  the  peace  In  the  city  of  St 
Louis  upon  the  following  statement  (omitting 
caption  and  slgnatnre): 

"PlalntlS  states  that  defendant  Is  Indebted 
to  her  for  cash  borrowed  from  plaintiff  at  va- 
rious times  as  shown  by  the  following  ac- 
count to  wit: 

St.  Loula,  Mo.,  February  26,  UM. 
Xavler  Metzger  to  Ottilia  Stephan,  Dr. 

Mob.  14th,  188L  To  cash  borrowed |  BOO  00 

Julr.  US4,  to  July  3rd.  1886.    To  cash  bor- 
rowed         16160 


Total    I  86160 

July,  18M.  Credit  by  cash 350  00 


Balance   t  61160 

To  Interest  trom  July  trd.  1885,  to  date 518  T2 

Total    |1.030a 

Credits.                Principal.  Interest. 

September  2nd,  1885 1 16  00  «12  88 

August   20th,   1886 80  00  16  00 

February  7th.  1887 16  00  10  80 

February  16th,  1887 8  00  6  7< 

December  24th,  188> ,    10  00  11  00 

August  22nd,  1881 12  00  6  40 

May  2sd,  1892 10  Ot  4  05 

July  ISth,  1893 UOO  8  68 

December  23rd,   18S3 10  00  2  60 

August  10th,  1S97 4  OO  36 

November  15tb.  1897 20  00  170 


1146  00 


m  U=    219  U 


Balance  due $S11  09 

"Plaintlfl  States  that  demand  has  been  re- 
peatedly made  on  defendant  for  the  amount 
due  from  defendant  to  plaintiff,  but  that  he 
has  neglected  and  refused  to  pay  same,  and 
plaintiff  voluntarily  remits  the  amount  due 
over  and  above  five  hundred  dollars  (|5(X>.(X)), 
and  asks  Judgment  against  defendant  for  that 
sum." 

In  the  Justice's  court  plaintiff  had  Judgmoit 
for  $500.  Defendant  duly  appealed  to  the  cir- 
cuit court  where  the  cause  was  tried  anew 
before  Judge  Hough,  with  the  aid  of  a  Jury. 
A  verdict  and  Judgment  in  that  court  were 
given  for  plaintiff  for  $500.  Defendant  ap- 
pealed in  the  usual  way. 

Defendant  is  the  plaintiff's  brother.  Plaln- 
tifTs  teetlmony  Is  that  she  loaned  him  $600 
March  14,  1881,  and  began  an  account  with 


him  upon  a  fly  leef  In  a  Bible.  It  appears 
that  a  number  of  Items  of  account  followed 
the  one  Just  mentioned  during  the  course  of 
many  years.  ESach  was  entered  about  the 
time  of  the  transaction  recorded.  Finally,  in 
1806  or  1887,  the  fly  leaf  was  torn  out  and 
severed  into  fragments  by  the  plaintiff's  lit- 
tle granddaughter,  a  child  about  two  years  of 
age.  The  entries  were  originally  In  German. 
After  the  leaf  was  torn  as  described,  the  plam- 
tur  and  her  daughter  (mother  of  the  child) 
bnmedlately  gathered  the  plecee  together,  and 
eopied  tjie  entries  thus: 

1SO.00.  March  1401,  1881. 
60.00,  school,  July,  1884. 
40.00.  Hollne,  111.,  1884. 
16.00,  steamboat  picnic,  August,  UtL 
46.00,  lawsuit  cxg.  In  111.,  1884. 
28.00,  3  times  sick,  doctor  and  drug,  18S4. 
16.00,  clothing,  November,  1884. 
20.00,  4  Umes  picnic.  Grown  &  StoeckUn,  UN. 
36.00,  4  hunting  trips,  1884-86. 

C60,  1  pair  rubber  boots,  1884-6. 

8.00,  shoes  &  slippers,  1884-6. 
66.00,  dally  ezp.  for  school  1884-86. 

4.00,  1  pair  or  panU,  May  4th,  1886. 

6.00,  H  dozen  shirts,  2  Unen  collars.  Hay  It,  1816. 
18.00,  IM  year  shave  Jb  hair  cut,  1884-86. 

6.00,  underclothing,  July  S,  1886. 

2.00,  msirlBge  Ucenae^  July  i,  " 


361.60 

The  plaintiff  read  off  the  items  la  German 
and  her  daughter  wrote  them  down  as  above 
In  English  on  a  sheet  of  paper.  There  weie 
some  deviations  from  exact  copy.  They  will 
be  described  later.  When  the  copy  was  ob- 
tained by  that  process,  the  old  scraps  were 
thrown  in  a  coal  hod  and  burned  up.  No  ooo- 
troversy  between  plaintUt  and  defmdant  had 
then  arisen,  as  plaintiff's  evidence  goes.  Tiie 
court  admitted  in  evidence  for  plaintiff  those 
entries,  which  were  testified  to  be  euct  copies 
of  the  first  entries.  The  otiier  entries  plaintiff 
and  her  daughter  aforesaid  woe  allowed  to 
use  to  refresh  the  memory,  tmt  they  woe  es- 
duded  as  testimony.  Tbow  raUnga  tcae 
against  defendant's  objeetiaa  va.  thet  grooad 
of  incompetency,  and  ssceptlone  ««re  ssfved. 
The  copy  was  called  "Bxhlblt  A."^  PiaintUf 
also  testified  that  on  the  reveras-  psc*  of  tlie 
original  fiy  leaf  was  a  llet  t€  csedtts  eo-  ac- 
count of  payments  bf  dsteadaat  mb  the  dalM 
named;  that  they  had  ta*en  cntereii  at  the 
time  of  the  payments,  andi  wece  cepled  la  tlie 
same  manner  as  the  Itenur  akeaAy  mcaUiaied, 
and  In  like  circumstance^  aftes-  tha  leaf  had 
been  torn,  except  the  lasli  two>  anttles;  wUcb 
were  original,  made  after  th*  deetraction  of 
the  fiy  leaf.  The  list  of  oedlU  wh  cafled 
"Exhibit  B"  In  the  trial  cewt  Ik  to  «  lol- 
lows: 

tl<.00,  2nd  September,  IM, 

20.00,  20  August.  1886. 
16.00,  7  February,  1887. 

8.00,  24  December,  18811 
U.00,  22  August,  1881. 
10.00,  2  May,  1892. 
11.00;  18  July,  1883. 
UlOO,  13  DMMmber.  UtL 

4.00,  10  August,  U»7. 
10.00,  15  November,  WT. 

Plaintiff's  evidence  tended  to  show  that  tl> 
the  original  entries  w^  made  contempt 
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raneonsly  with  tbe  transactions  they  recorfl- 
ed,  except  In  the  lustances  t6  be  noted  far- 
ther on.  Plaintlfl  teetlfled  that  when  she 
loaned  defendant  the  $fiOO  he  was  about  to 
open  a  saloon;  that  he  agreed  to  pay  her 
ovn  board  bill  and  to  pay  the  rent  of  her 
abode  It  she  would  do  his  housekeeping 
meanwhile;  and  that  she  agreed  to  do,  and 
did  so.  The  credit  of  $350  (July,  18&1)  in  the 
statement  filed  before  the  Justice  was  part 
ot  tbe  proceeds  realized  by  defendant  when 
be  sold  the  saloon  at  the  time  mentioned, 
according  to  plalntilTs  testimony.  PlalntiS 
verified^ the  Items  In  the  two  exhibits,  as 
will  be  fully  shown  hereafter.  The  last  item 
«(  loan  to  defendant  plaintUC  declared  was 
ot  date  July  3,  1886,— about  the  time  of  de- 
fendant's marriage.  The  last  item  of  credit 
given  defendant  in  tiie  account  was  dated 
NoTHnber  15,  18i)7.  Tbe  main  Item  (tbe 
flist)  in  plaintiff's  accoinnt  as  contained  in 
bcr  statement  flled  before  the  Justice  of  tbe 
peace  was  a  charge  for  cash  borrowed  (1600), 
o{  which  port  (¥360)  was  returned  by  de- 
fendant In  July,  1884.  These  two  items 
iroe  treated  as  one  in  the  copy  from  the 
original  fly-leaf  entries  as  a  charge  against 
defendant  of  tbe  difference  ($160)  as  of 
Hardi  14,  1881,  as  may  be  Inferred  from 
plaintlflrs  own  testimony  and  that  of  Mrs. 
Tbomas,  her  daughter.  We  gather  that  the 
first  item  of  tbe  original  account  was  a 
charge  of  $500,  offset  in  part  by  the  later 
Item  of  credit  by  $350,  and  that  the  flrat 
Item  of  "fSztaiblt  A"  was  the  balance.  The 
Items  "4  times  picnic,"  "4  himtlng  trips," 
'Matty  exp.  for  school,''  "1%  year  shave  and 
bair  ent,"  were  likewise  consolidated  in  "£is- 
blbit  A,"  and  were  not  admitted  as  evidence 
mder  the  ruling  of  the  court,  though  allowed 
to  be  osed  by  the  parties  (who  together  veri- 
fied  and  prepared  them)  to  refresh  the  mem- 
ory- It  does  not  appear  necessary  to  fully 
recite  the  other  testimony  for  plaintiff.  It 
tended  to  support  the  finding  and  Judgment 
she  recovered.  The  defendant  positively  de- 
nied the  original  loan  of  |800  as  asserted  by 
plaintiff,  as  well  as  the  other  alleged  loans. 
His  contention  was  that  plaintlfl  put  the  $600 
into  his  hands  to  Invest  for  her  in  a  saloon, 
which  be  did,  and  that  lie  fully  accounted 
to  her  for  all  of  It;  that  be  gave  her  tbe 
earnings  of  his  business  to  keep  for  him,  and 
tecetred  parts  of  them  as  he  called  for  Oem. 
He  contradicted  plaintiff's  statements  In 
every  material  partlcolar.  He  totally  de- 
nied any  knowledge  of  the  fly-leaf  accounts. 
On  the  case  thus  made  the  court  gave  the 
following  instructions  for  plaintiff:  "If  the 
Jnrors  believe  and  find  from  the  erldenee  that 
tbe  plaintiff  loaned  to  tbe  defendant  tbe 
amounts  of  money  itemized  in  her  accotmt 
ned  on,  and  that  tbe  credits  given  to  defend- 
■at  as  shown  by  said  account  are  for  pay- 
ments made  to  plaintiff  on  account  of  defend- 
ant's Indebtedness  to  her,  and  that  tbe 
amounts  and  dates  aa  stated  in  said  accoimt 
ue  CMiect,  tiMn  yvnr  verdict  shooM  be  for 


the  plaintiff  hi  such  sum  as  yon  believe  and 
find  from  the  evidence  that  tbe  defendant  is 
Indebted  to  plaintiff,  not  acceding  five  hon- 
dred  dollars,  the  amount  sued  for."  For  de- 
fendant the  following  Instructions  were  giv- 
en: "Tbe  court  tnstmcU  tbe  Jury  that  the 
burden  of  proof  Is  «n  tbe  plaintiff,  and  be- 
fore they  can  find  a  verdict  for  the  plaintiff 
the  Jury  must  be  satisfied  by  a  preponderance 
ot  the  evidence  that  the  plaintiff  did  loan  tbe 
defendant  the  amount  of  money  claimed  by 
plaintiff,  or  some  otiier  amount,  at  the  time 
moitioned  In  the  account  flled  herein,  or  soma 
other  time;  and,  unless  the  Jury  so  find,  their 
verdict  must  be  for  tbe  defendant  By  men- 
tioning tbe  'burden  of  proof  and  the  "prepon- 
derance of  evidence^  the  court  means  merely 
to  briefly  express  the  rule  of  law,  whicb  is 
that,  unless  tbe  evidence  before  you,  In  regard 
to  the  facts  necessary  (under  these  Instruc- 
tions) to  a  verdict  In  favor  of  plalntUt,  ap- 
pear, in  your  Judgment,  more  credible  th«n 
tbe  contrary  evidence  regarding  said  facts, 
or  than  the  evidence  of  the  facts  mentioned 
in  these  instructions  aa  OMistltating  a  defense 
to  plaintiff's  said  daim,  then  your  verdict 
should  be  for  the  defendant.  Ilie  court  In- 
structs the  Jury  that  If  they  find  from  tbe 
evidence  that  the  plaintiff  did  advance  and 
loan  to  tlie  defendant  the  money  or  moneys 
as  claimed  by  lier,  and  ti»t  no  part  of  the 
same  has  been  repaid,  then  their  verdict  must 
be  for  the  plaintiff;  bnt  if  tbe  Jury  find  from 
the  evidence  that  the  plaintiff  has  received 
partial  payments  on  accoimt  of  said  loan, 
then  the  amotmt  of  such  payments  must  be 
deducted  from  the  amotmt  claimed  by  plain- 
tiff by  the  Jury  In  rendering  their  verdict; 
bnt.  If  the  Jury  flnd  from  tbe  evidence  that 
the  plaintiff  has  been  wholly  repaid,  tnen 
their  verdict  most  be  for  the  defendant  Tlie 
court  instructs  the  Jury  that  if  they  find  from 
the  evidence  that  the  plaintiff  loaned  to  the 
defendant  tbe  amount  claimed,  or  any  other 
som,  at  tiie  time  mentioned  in  the  evidence, 
that  for  a  period  (rf  more  than  five  years  be- 
fore the  instltatlon  of  this  suit  on  February 
2S,  1889,  no  payment  was  made  by  defendant 
or  any  one  for  Um,  on  account  of  said  loan, 
or  In  reeognttioB  of  a  valid  and  existing 
claim,  b«t  that  all  of  the  payments  made 
by  the  drfesMlant  to  the  plaintiff  within  said 
period  of  five  years  were  made  by  defendant, 
as  firee  and  volvntary  gifts,  and  not  In  pay- 
ment or  lecognltloB  of  said  loan,  then  and 
In  tliat  event  the  verdict  mnst  be  for  tbe  de- 
fendant. The  court  bsstmcts  tbe  Jury  that 
the  plaintiff  is  not  entitled  to  recover  Interest 
fW  any  loans  or  advances  made  to  defendant 
unless  It  appears  from  tbe  evidence  that  a  de- 
mand for  payment  of  such  loans  or  advances 
was  made  on  the  defendant  by  tbe  plaintiff, 
and  then  only  from  the  date  of  such  demand." 
Tke  defendant  asked  and  was  refused  a  per- 
emptory dlreetlwi  to  the  Jury  to  flnd  for  de- 
fendant He  also  requested  of  the  court  an- 
other instruction,  whose  terms  will  be  men- 
ttened  In  conjunction  with  our  mling  thereoa 
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Defendant  dnly  saved  exceptl-jns  to  tbe  ml- 
inga  bronght  under  review.  The  Jury  found 
(or  plaintiff  as  already  stated,  and  this  ap- 
peal fc^lowed. 

1.  The  leading  assignment  of  error  la  found- 
ed on  tbe  ruling  admitting  in  evidence  part 
of  the  writing  called  "Eizhlbit  A,"  and  aUow- 
ing  other  parts  of  it  to  be  used  to  refresh  the 
memory  of  the  witnesses.  The  original  writ' 
lug  had  been  fortuitously  torn  into  fragments, 
before  the  controversy  arose.  Plaintiff  and 
her  daughter  arranged  the  pieces,  and  made  a 
copy  of  the  original  accoimt,  which  literally 
followed  it,  except  as  to  certain  items  of  Iden- 
tical nature,  each  group  of  which  was  consol- 
idated into  one  item,  instead  of  being  copied 
as  they  stood  before.  So  far  as  the  items 
were  shown  to  be  copies  of  the  original,  the 
-court  allowed  them  to  be  introduced  in  evi- 
dence; but  in  BO  far  as  they  were  not  strict 
copiea  tbe  paper  was  only  allowed  to  be  used 
to  refresh  the  recollection  of  the  witnesses 
who  prepared  it,  each  of  whom  verified  It  at 
tlie  time.  The  views  of  tbe  learned  circuit 
Judge  who  tried  the  case  were  expressed  as 
to  these  documents  thus:  "I  think,  perhaps, 
I  had  better  Indicate  the  view  I  take  of  this 
testimony.  I  understand  the  plaintiff  in  this 
case  kept  an  account,  and  the  only  account 
that  she  kept  of  the  transactions  between  hM- 
.self  and  the  defendant  in  this  case,  on  the  fly 
leaf  of  a  Bible.  Of  course,  so  far  as  the  pur- 
poses of  an  account  are  concerned,  that  cover- 
ed all  tbe  monetary  transactions  between 
them.  That  makes  of  that  fly  leaf  as  much 
an  account  book  as  if  she  had  kept  It  in  some 
other  brok.  Now,  under  the  ruling  in  the 
Anchor  Milling;  Co.  Case,  108  Mo.  277,  18  S. 
W.  904,  32  Am.  St.  Rep.  eOO,  upon  the  testi- 
mony of  the  plaintiff  that  those  entries  were 
made  in  that  book  contemporaneously  with 
the  loans  made,  and  that  the  entries  of  the 
credits  were  made  contemporaneously  with 
the  payments  made  on  account,  the  book  it- 
self would  be  evidence.  Now,  that  book— that 
leaf— Is  shown  to  have  been  destroyed,  de- 
stroyed by  the  plaintiff  herself.  Of  course, 
in  connection  with  her  testimony  there  is  no 
implication  that  this  destruction  of  this  fly 
leaf  was  for  a  fraudulent  purpose,  but  it  was, 
we  think,  because  of  the  fragmentary  condi- 
tion of  what  was  left  of  the  fly  leaf  aftor  the 
child  tore  it,  and  supposing  that  there  would 
be,  or  was,  no  controversy  as  to  the  matters 
recorded  there.  So  that  evidence  of  the  con- 
tents of  that  leaf  is.  In  my  opinion,  admissi- 
ble. But  where  the  paper  that  is  now  pre- 
sented Is  shown  not  to  be  a  copy  of  that  pa- 
per it  cannot  be  used  as  a  copy,  but  the  pa- 
per presented  may  be  used  to  refresh  the 
memory  of  this  witness  as  to  the  entries, 
and  the  statement  may  be  made  that  these 
are  copied  from  it  to  explain  tbe  entries  on 
the  original  fly  leaf.  It  may  be  used  for  that 
purpose,  but  not  as  a  copy,  because  It  does 
not  purport  to  be  a  copy.  •  •  •  I  think  tbe 
authorities  exclude  aggregates  in  this  state. 
It  is  the  book  of  original  entry  that  is  admis- 


sible, so  that  when  you  proceed  with  this  wit- 
ness tbe  witness  may  state  what  was  copied, 
and  as  to  the  actual  amounts,  with  a  view  of 
stating,  if  she  has  any  recollection.  She  can 
say  that  she  copied  this,  or  copied  that,  or 
that  there  it  is  not  a  copy;  bnt  she  can  use 
it  to  refresh  her  memory,  and  testify  u  to 
the  contents  of  the  lost  book."  We  do  not 
regard  that  ruling  as  In  any  respect  prejudi- 
cial to  defendant's  rights.  The  fact  that  the 
copy  was  in  the  English  langnage  and  tbe 
original  In  German  Is  not  material,  since  the 
witnesses  who  personally  verified  all  the  items 
as  copies  (or  consolidated  statements)  of  the 
original  items  were  acquainted  with  both  of 
those  languages.  It  is  accepted  law  in  Mis- 
souri, under  the  decision  in  llUUng  Co.  t. 
Walsh,  lOB  Mo.  277,  18  S.  W.  904,  32  Am.  St 
Bep.  600,  that  original  entries  <^  book  account 
are  admissible  testimony  when  authenticated 
as  memoranda  made  contemporaneously  witb 
the  transactions  they  record.  The  dedstmi 
dted  is  founded  on  the  statute  law  of  Mis- 
souri. Bev.  St  1899,  i  4653.  It  has  been  fol- 
lowed often.    Boblnson  v.  Smith,  111  Mo.  2i)j, 

20  S.  W.  29,  33  Am.  St  Bep.  510;  Walser  t. 
Wear.  141  Mo.  443,  42  S.  W.  928;  Investment 
Oo.  V.  Vette,  142  Mo.  560,  44  S.  W.  '^(4,  &1 
Am.  St  Bep.  667;  Power  Oo.  v.  Carmody  (SL 
L.)  72  Ho.  App,  534.  It  Is  certainly  anthority 
conclusive  in  this  court  Uonst  Amend.  18S4. 
S  6.  It  would  seem,  from  the  description  giv- 
en by  plaintiff  of  tbe  manner  of  keeping  tbe 
account  In  question,  that  her  rec(»4  of  tbe 
transactions  falls  fairly  within  the  meaning 
of  tbe  statute  as  a  "book  of  accoont"  It 
was  apparentiy  her  only  account,  or  at  least 
we  have  no  information  that  she  kept  an; 
other  account  on  the  fly  leaves  of  the  Bible  io 
which  these  entries  appeared.  But  a  docu- 
ment containing  one  account,  kept  correctly 
In  other  respects,  may  not  be  discarded  as  tes- 
timony because  only  one  account  appears 
therein.  Bell  v.  McLeran,  3  Vt  185;  Hough- 
ton T.  Palne's  Eetete^  29  Vt  57.  Where  die 
original  entries  would  be  admissible,  second- 
ary evidence  thereof  may  be  substituted  when 
the  proper  foundation  of  fact  appears  to  war- 
rant such  substitution.  Here  tbe  destruction 
of  the  original  paper,  according  to  the  testi- 
mony for  plaintiff,  was  not  voluntary,  bnt  nn- 
avoldable.  The  ruling  of  the  learned  trial 
Judge  amounted  to  a  finding  that  the  conduct 
of  plaintiff  in  reference  to  Its  destruction  was 
characterized  by  good  faith,  and  Justified  ibe 
admission  of  secondary  evidence  of  the  paper. 
Schroeder  v.  Michel,  96  Mo.  43,  11  S.  W.  314. 
The  question  of  allowing  or  excluding  second- 
ary evidoice  of  an  admitted  writing,  or  of 
one  asserted  to  have  existed,  Is  one  whose  so- 
lution rests  within  the  sound  Judicial  discre- 
tion of  the  trial  Judge.  Christy  v.  Kara- 
nagh,  45  Mo.  37S;  Henry  v.  Dlvtney,  101 
Mo.  378,  13  S.  W.  1067;  WeUs  v.  Pressy,  105 
Mo.  164,  16  8.  W.  670;  MilUng  Co.  v.  Walsh. 
108  Mo.  277,  18  8.  W.  004,  32  Am.  St  Rsq. 
600;    Klelmann  v.  Oleselmann,  114  Mo.  437. 

21  a.  W.  7B6k  86  Am.  6t  R^.  784.  I)r.  to  bor- 
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row  a  statement  of  the  mle  from  anotber  Ju- 
risdiction: "To  Justify  a  reversal  of  the  rul- 
ing of  the  trial  Judge  excluding  secondary  ev- 
idence of  the  alleged  contents  of  a  written 
Instrumoit,  it  has  been  held  that  the  proof  of 
its  loss  or  destruction  should  be  so  conclusive 
tbat  It  would  be  error  of  law  not  to  hold  it 
saffldent  Kearney  y.  Mayor,  etc.,  92  N.  Y. 
61T,  621.  This  must  of  necessity  apply  with 
egoal  force  to  the  evidence  relied  upon  to 
inove  that  the  instrument  alleged  to  have 
been  lost  or  destroyed  did  at  one  time  exist, 
for  that  which  never  existed  cannot  be  lost  or 
destroyed."  Berg  v.  CJarroU  (Com.  PL)  18 
N.  Y.  Supp.  175.  To  the  same  effect  is  Mason 
T.  Llbbey,  90  N.  T.  683.  The  voluntary  de- 
struction of  an  original  manuscript  by  a  par^ 
ty  Interested  therdn  does  not  of  itself  pre- 
dnde  him  from  introducing  a  copy  or  other 
secondary  testimony  of  its  contents.  The 
act  Itself  and  its  circumstances  are  to  be  fully 
CMisidered.  Skinner  v.  Henderson,  10  Mo, 
205;  Drosten  v.  Mueller.  103  Mo.  624,  15  S. 
W.  967.  Where,  as  in  the  case  at  bar,  the 
destruction  of  the  paper  has  been  brought 
about  innocently,  and  before  any  controversy 
was  brewing,  participation  In  the  act  by  the 
party  afterwards  offering  secondary  evidence 
of  the  paper  will  not  preclude  the  admission 
of  tbat  evidence.  Schroeder  v.  Michel,  98  Mo. 
43,  11  8.  W.  314. 

The  fact  that  (according  to  plalntifTs  ac- 
count of  the  transactions)  some  of  the  Items 
of  Mxhlblt  A  were  shown  to  be  for  money 
lent  and  others  for  various  articles  supplied 
to  defendant  did  not  render  plaintifTs  docu- 
ment incompetent  In  some  states  it  is  held 
tliat  Items  of  money  lent  are  not  susceptible 
of  this  Und  of  proof.  The  reasons  for  that 
holding  are  perhaps  nowhere  better  given 
than  In  the  lucid  opinion  of  Judge  Charles 
Andrews  in  Smith  v.  Rents,  131  N.  Y.  169, 
30N.  B.  54,  lA  L.  B.  A.  138.  And  the  general 
doctrine  on  that  subject  has  been  well  ex- 
plained in  42  Gent  Law  J.  302,  and  9  Am.  & 
Eng.  Knc.  Law  (2d  Ed.)  931.  In  Missouri, 
however,  the  meaning  of  our  statute  has 
been  outlined  by  our  highest  authority  in 
such  a  way  as  paints  to  the  conclusion  that 
items  indicating  loans  of  money  are  to  be 
admitted  in  evidence  equally  with  other 
items,  assuming  the  account  to  be  otherwise 
admissible.  The  section  (Rev.  8t  1899,  I 
4663)  expounded  In  Milling  Co.  T.  Walsh,  108 
Mo.  277,  18  8.  W.  904,  32  Am.  St  Bep.  600, 
was  transplanted  in  great  part  from  the  law 
of  Vermont  wh«e  it  figured  as  part  of  the 
law  of  procedure  In  actions  on  book  account 
Gen.  St  Vt  1862,  p.  842,  |  8.  In  that 
state  Items  In  such  accounts  of  charges  for 
money  loaned  are  treated  as  of  equal  ad- 
missibility with  Items  for  merchandise  sold. 
Warden  v.  Johnson,  11  Vt.  455;  Chellls  v. 
Woods,  Id.  466,— both  decided  In  1839,  fol- 
lowed In  recent  years  (1885)  by  Plimpton  v. 
Gleason,  57  Vt  604.  The  rulings  in  the  first 
two  Vermont  cases  cited  were  well  known 
before  the  enactment  of  the  Missouri  sec- 


tion, which  appeared  here  flrat  in  fbe  re- 
vision of  1866.  Gen.  St  1SG5,  p.  580,  |  2. 
As  was  said  in  the  Walsh  Case,  the  Vermont 
rulings  are  of  aid  in  solving  mooted  points 
in  the  construction  of  that  statute,  though 
they  are  not  decisive. 

There  Is  another  reason  why  EUiiblt  A 
should  not  be  excluded  by  reason  of  the 
items  touching  loans  of  money.  It  is  a  rea- 
son found  in  the  law  of  our  procedure.  No 
■uch  point  of  objection  was  specified  below. 
The  objection  was  to  the  paper  "as  a  whole," 
and  was  placed  on  the  ground  of  incom- 
petency. Some  parts  of  the  document  were 
obviously  admissible  for  reasons  already  dis- 
cussed, for  all  the  items  did  not  represent 
money  loans.  If  any  parts  of  the  document 
were  liable  to  exclusion  for  reasons  not  ap- 
plicable to  all  the  items,  those  objections^ 
should  have  been  assigned  in  the  trial  court. 
An  objection  to  an  entire  document  as  a 
whole  is  futile  where  any  part  of  it  Is  ad- 
missible. Lumber  Co.  v.  Strlmple  (St  Ii.)  83 
Mo.  App.  134;  Grimm  v.  Investment  Co.  (St. 
Lu)  66  Mo.  App.  467;  Huke  v.  Railroad  Co. 
(St  L.)  79  Mo.  App.  685.  We  consider  that 
the  learned  trial  Judge  was  entirely  right  in 
his  rulings  on  this  branch  of  the  case. 

2.  The  circumstance  that  plaintiff  and  an- 
other witness  on  her  behalf  gave  testimony 
of  the  facts  which  formed  the  subject  of  the 
original  entries.  Independent  of  the  latter^ 
did  not  impair  the  admlBslbUlty  of  the  evi- 
dence of  those  entries.  The  theory  which 
has  been  assigned  In  the  discussions  in  Mis- 
souri to  support  the  admissibility  of  such 
entries  (beyond  the  terms  of  the  statute)  Is 
that  they  are  part  of  the  res  gestae  of  the 
events  which  they  describe.  Milling  Co.  v. 
Walsh,  108  Mo.  277,  18  S.  W.  904,  32  Am.  St 
Rep.  600;  Robinson  v.  Smith,  111  Ma  206. 
20  S.  W.  29,  83  Am.  St  Bep.  510;  Drug  Co. 
V.  Graddy  (St  L.)  67  Mo.  App.  41.  Aaeum- 
ing,  as  we  do,  the  correctness  of  that  theory, 
the  admission  of  the  entries  should  not  in- 
validate other  competent  testimony  to  the 
points  of  fact  on  which  they  bear,  nor  should 
such  other  testimony  have  any  adverse  effect 
on  the  admissibility  of  the  entries.  A  party 
Is  entitled  to  prove  any  disputed  fact  by  all 
sorts  of  competent  testimony  available  to 
him.  Johnson  v.  Dexter,  37  Vt  641;  Baynor 
v.  Norton,  31  Mich.  210. 

8.  We  regard  as  untenable  the  objection  to 
those  parts  of  Exhibit  A  which  the  plaintiff 
and  her  daughter,  Mrs.  Thomas,  were  al- 
lowed by  the  court  to  use  to  refresh  their 
memory.  Those  parts  of  the  paper  were  the 
Items  not  copied  literally  from  the  original 
fly-leaf  account  but  which  were  formed  of 
aggregates  of  like  items  In  the  original,  as 
already  explained.  The  iilalntlff  and  her 
daughter,  who  testified  in  her  behalf,  took 
part  in  the  preparation  of  the  memoranda  in 
question,  and  verified  their  coincidence  with 
the  original.  The  charges  as  transcribed  in 
the  (5opy  related  to  transactions  of  which 
both  witnesses  asserted  personal  knowledge. 
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and  one  of  than  wttnesna  <ttae  plaintiff)  de- 
clared that  the  original  entries  were  made 
about  the  time  the  facta  oecarred  which 
were  recited  in  those  entries.  The  other  wit- 
ness, Mrs.  Thomas,  indicated  that  the  first 
entry  as  to  the  ^500  was  not  itaade  nntll 
about  1883.  The  receirlnc  of  that  money, 
howerer,  is  admitted  by  defendant  The  na- 
ture of  the  transaction  la  alone  in  qnestion. 
Defendant  Insists  that  he  received  the  money 
to  invest  for  plaintiff.  She  contends  that  it 
was  a  loan.  The  fact  of  the  receipt  is  not 
disputed,  and  if  thore  was  any  error  in  al- 
lowing the  use  of  the  memorandum  as  to 
that  Item  It  was  harmless.  Rev.  St.  1809, 
li  689,  076,  865.  We  hold  that  there  was  no 
reversible  error  in  permitting  the  use  of  the 
memoranda.  Bank  v.  Owen,  101  Ho.  658,  14 
8.  W.  632;  Abel  t.  Btrimple  (St  L.)  81  Mo. 
App.  86;  Insgrance  Oo.  v.  Weide,  9  Wall.  677, 
19  li.  Ed.  810;  8  Enc.  PI.  &  Prac.  140. 

4,  Defendant  assigns  error  on  the  refusal 
of  the  request  for  an  instruction  as  folIowB: 
"The  court  instructs  the  jury  that  if  it  ap- 
pears from  the  evidence  that  the  plaintiff 
never  did  in  fact  loan  defendant  the  money 
or  moneys  claimed  by  plaintiff,  but  that  the 
money  given  the  defendant  by  plaintiff  was 
given  for  purpose  of  investment  in  plaintiff's 
behalf  in  a  certain  saloon  business,  and  that 
the  defendant  applied  the  said  money  or 
moneys  accordingly;  and  if  the  Jury  further 
finds  from  the  evidence  that  the  defendant 
and  plaintiff  did  subsequently  settle  and 
wind  up  the  said  saloon  business  and  their 
business  relations,  then  the  verdict  of  the 
jury  must  be  for  the  defendant"  We  are 
by  no  means  convinced  that  the  first  instruc- 
tion given  at  defendant's  instance  does  not 
fully  cover  the  essential  ix>tats  of  the  refused 
request,  for  the  former  appears  rather  more 
favorable  than  the  latter  to  the  defendant 
in  that  the  jury  were  actually  told  to  find  a 
verdict  in  his  favor  unless  satisfied  by  a  pre- 
ponderance of  the  evidence  that  plaintiff  did 
loan  defendant  some  amount  of  money  men- 
tioned in  the  accotmt  sued  upon,  whereas  de- 
fendant's refused  request  required,  as  essen- 
tial to  a  verdict  for  him,  further  findings  of 
facts  touching  the  nature  of  the  transaction 
between  plaintiff  and  himself.  It  is  a  well- 
known  practice  rule  that  error  may  not  be 
successfully  assigned  on  the  refusal  of  an  in- 
stmctlon  whose  substance  is  otherwise  giv- 
en to  the  jnry.  Williams  v.  Vanmeter,  8  Mo. 
839,  41  Am.  Dec.  644;  Britton  v.  City  of  St 
Louis,  120  Mo.  437,  25  S.  W.  866.  But  With- 
out  distinctly  placing  our  ruling  upon  that 
ground,  It  seems  to  us  clear  that  in  so  far 
as  defendant's  request  goes  beyond  a  call 
for  a  finding  that  there  was  no  loan  (touching 
wliich  It  unquestionably  is  covered  by  the 
first  instruction  for  defendant)  it  is  deficient 
because  not  supported  by  evidence  of  its 
supposed  facta.  It  ignores,  for  Instance,  the 
claims  of  plaintiff  on  other  items  of  her  ac- 
count besides  those  concerning  the  alleged 
"■alooa    bualaeoa."    It    Ignore*    tte    duty 


Vhlch  wonM  rest  on  derendant  to  pay  what 
may  have  been  aseertained  to  be  dne  bj 
blm  upon  the  "settlement"  mentioned 
There  was  no  testimony  of  any  'Settlement" 
or  "wind-up"  of  their  business  relations  gen- 
erally. Had  there  been  a  separate  settle- 
ment of  the  saloon  account  it  would  not  fol- 
low that  the  "verdict  of  the  jnry  must  be 
for  the  defendant"  as  the  requested  instrQ^ 
tlon  declared.  A  good  Instruction  reqolreB 
testimony  to  support  each  call  It  contains  for 
a  finding  of  fact  The  testimoay  may  be 
direct,  or  it  may  be  founded  on  fair  and 
reasonable  inferences  from  other  evidence; 
but  where  It  is  wholly  wanting  In  respect  of 
some  fact  on  which  the  proposed  instmctian 
depends  the  request  tot  It  shooid  be  re- 
fused. Waddingham  v.  Oamble,  4  Mo.  406: 
Bergeman  v.  Railroad  Oo.,  104  Mo.  77,  15 
S.  W.  092.  The  learned  trial  judge  was  rlgbt 
In  this  mling. 

5.  Appellant's  learned  counsel  in  their  able 
and  forcible  brief  advance  the  proposition 
that  the  verdict  Is  against  the  weight  of 
evidence.  This  case  is  an  action  at  Ibtt, 
tried  before  a  Jury,  without  objection  by 
either  party  to  the  mode  of  trial.  We  con- 
sider that  the  assignment  of  error  on  the 
ground  last  mentioned  is  not  open  to  oar 
review  under  the  established  practice  in 
Missouri  Gameau  v.  Herthd,  IB  Mo.  191; 
Bray  v.  Kremp,  118  Mo.  552,  21  S.  W.  220. 

6.  There  was  ample  testimony,  which  we 
need  not  recite,  to  sustain  the  verdict  The 
decisive  issues  were  of  fact,  and  the  jury 
accepted  the  plaintHTs  version  of  the  trans- 
action. 

We  have  weighed  all  the  assignments  of 
error,  and  fonnd  none  of  them  snflkient  to 
change  the  result  reached  in  the  circnit 
court    The  Judgment  is  affirmed. 

BLAND,  P.  J.,  and  OOODH,  J.,  coneor 


KOBBBTS  V.  CENTRAL  LEAD  CO. 

(Gonrt  of  Appeals  at  St  Lonis,  Mo.    July  22, 

1902.) 

RSLBASB— RBSOISBION— RBFUND  OP  BBNXPIT 
-RBLIEP  IN  BQUITT— DEMURRER— WAP  BE 
OF  OBJECTIONS  —  TRIAL  —  CONCLUSIONS  OF 
PACT— APPKAXr-RKVlBW. 

1.  Where  a  party  si^  a  release  of  a  close 
of  action  for  personal  injuries,  and  at  the  time 
is  unable  to  fully  understand  the  nature  of  the 
document  because  of  physical  and  mental  weak- 
ness produced  by  his  injuries  and  the  necesn- 
IT  nae  of  drugs,  a  court  of  eqnity  will  rescind 
the  release  on  timely  application  and  the  re- 
funding of  its  consideration. 

2.  Whpre  a  duty  rests  on  plaintiff  to  refund 
a  sum  of  money  as  incident  to  the  rescission 
of  a  release,  it  should  be  performed  with  rea- 
sonable diligence,  in  view  of  the  drcomstan- 
ces. 

3.  The  jurisdiction  of  equity  to  cancel  a  docn- 
meat  obtained  by  fraud  and  imposition  is  noc 
destroyed  even  though  by  statute  the  same 
facts  may  ba  utilized  as  a  defense  affilnat  tlw 
paper  in  a  court  of  law. 

f  t.  Sm  CaacellaUM  a<  InatnuMBt^  v«L  t,  OMt 
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4.  A  remedial  Jatlsdtctkm  of  equity  Is  not 
(liminated  by  the  enactment  of  a  measure  cre- 
ating a  remedy  at  law  in  like  circumstances, 
where  no  intent  is  expressed  in  the  enactment 
to  extingaish  the  ancient  jurisdiction. 

5.  Wher*  •  party  after  hia  dvmorrer  ia  over- 
niled  answera  over,  he  thereby  waives  all  ob- 
jections except  to  the  jurisdiction  of  the  sub- 
ject-matter and  the  failure  to  state  any  cause 
of  actioB,  vnder  section  602,  Rev.  St.  1899. 

8.  It  ia  competent  for  the  trial  court  to  di- 
rect separate  trials  of  two  causes  of  action 
united  in  the  same  petition. 

7.  Where  a  party  requests  the  trial  jndge  to 
state  separately  conclustons  of  fact,  under  sec- 
tion 695,  Rev.  St  1889.  aad  the  trial  court  en- 
ters a  decree,  to  which  his  findings  of  fact  are 
immediately  annexed,  the  error  is  one  of  form 
only,  and  will  be  disregarded. 

8.  It  is  a  maxim  that  all  official  action  Is 
presumed  to  be  rightly  done  unless  the  contrary 
IS  shown. 

9.  Recitals  of  fact  in  an  overmled  motion 
are  disregarded  on  appeal  where  the  record  ia 
silent  as  to  proot  thereof. 

10.  Error  of  the  trial  court  is  not  to  be  pt«> 
sumed;  it  must  be  shown  in  Missouri. 

11.  In  equity  cases,  where  the  proof  depends 
on  the  cKdiUlity  of  oral  evidence,  the  appel- 
late courts  defer  somewhat  to  the  judgment  of 
the  trial  judge,  and  do  not  reverse  nis  find- 
ings of  fact  unless  satisfied  that  they  are 
SKalBst  the  preponderance  of  the  evidence. 

12.  It  is  tbe  duty  of  appellate  courts  to  dis- 
tinguish between  form  and  substance,  to  dia- 
rej^rd  errors  which  do  not  affect  the  substan- 
tial rights  of  the  adverse  party,  and  not  to  re- 
verse a  judgment  unlesa  for  error  materially 
affecting  the  merits. 

13.  In  an  action  presenting  two  counts,  the 
first  setting  aside  a  release  as  having  been 
rni\idnlently  procured,  the  second  a  cause  of 
action  fOr  damages  «n  account  of  negligence, 
the  appellate  court  may  affirm  as  to  one  count 
and  reverse  as  to  the  other. 

14.  On  the  second  count  (for  damages  for  neg- 
ligence) the  court  follows  the  decision  in  Fish- 
er T.  Lead  Co.,  66  S.  W.  1107.  156  Mo.  479. 

(Syllabua  by  the  Judge.) 

Appeal  from  circuit  court,  St  Francote 
county;   Jas.  D.  Fox,  Judge. 

Action  by  Willis  A.  Roberta  against  the 
Central  Lead  Company.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Modified. 

Wm.  Carter  and  Percy  Weber,  for  appel- 
lant H.  R.  Smith  aJDd  J.  A.  Abemathy,  for 
respondent 

BARCLAY,  J.  Thte  suit  presents  two  dis- 
tinct phases  defined  by  two  counts  of  tbe  pe- 
tition. Plalntiir  was  injured  while  in  the  em- 
ploy of  defendant  as  a  miner,  and  he  execut- 
ed a  document  which  defendant  relies  upon 
as  a  release  of  UablUty.  The  first  count  of 
plaintiff's  petitions  aims  to  caned  the  docn- 
ment  on  grounds  to  be  mentioned  more  fully 
presently,  while  the  second  count  states  a 
case  for  the  recovery  of  damages  for  personal 
Injuries  caused  by  negligence  alleged. 

Some  dates  which  mark  Inqxirtant  pt^ti 
in  the  history  of  the  case  are  these:  1896,  No- 
vember 7,  plaintiff  received  the  Injury;  1887, 
February  23,  plaintiff  signed  the  release; 
U97,  September  11,  plaintUPs  petltloo  was 
filed;  1887,  October  9,  the  amended  petition 
was  filed:  1897,  November  10,  demurrer  to 
aiBpnasfl  petition;    1887,  November  12,  da- 


murrer  stistained;  1896,  Apill  18,  second 
amended  petition  was  filed;  1S98,  May  9,  de- 
murrer to  second  amended  petition;  1898, 
Norvember  19,  order  that  plaintiff  pay  $200 
into  court;  1899,  May  9,  last  demurrer  over- 
rtiled,  and  answer  filed;  1889,  May  9-22,  re- 
ply filed,  trial  on  first  count  and  decree  for 
plaintiff.  Tbe  second  amended  petition  on 
which  the  case  was  tried  alleges  in  the  first 
cotmt  a  permanent  injury  to  plaintiff  by  tbe 
fall  of  a  large  fragment  of  rock  upon  him 
from  the  roof  of  defendant's  mine  near  the 
town  of  Flat  River,  Mo.,  where  plaintiff  was 
employed  by  defendant  as  a  miner,  operating 
a  drill.  It  then  states  that  defendant  took 
plaintiff  immediately  In  charge,  and  caused 
him  to  be  treated  for  his  said  injuries;  em- 
ployed a  physician  and  nurse  to  attend  him 
for  abovt  three  months,  until  plaintiff  ifr- 
moved  to  Kansas,  In  Febroaiy,  1897;  that, 
Just  as  he  was  about  to  remove  to  Kansas, 
the  superintendent  of  the  defendant  came  to 
see  plaintiff,  and  presented  to  him  a  paper 
wblch  be  called  a  receipt  for  money,  and 
asked  him  to  sign,  which  plaintiff  did  without 
reading  It  A  copy  of  the  document  accom- 
panied the  petitt(m  (In  terms  to  be  recited  In 
Ibis  optnlon  later),  and  the  petition  went 
on  thus:  "Plaintiff  states  that  he  signed  the 
pai>er  writing  or  pretMided  release  and  dis- 
charge, hereto  attached  as  Exhibit  A,  with 
the  belief  that  it  was  merely  a  receipt  for 
money,  and  without  any  knowledge  what- 
ever that  It  was  a  writing  designed  to  take 
from  him  the  right  or  canse  of  action  that 
be  had  at  the  time  against  tbe  defendant 
company,  as  doth  fully  appear  hereinafter; 
and,  further,  that  the  object  and  purpose  of 
said  writing,  although  carefully  concealed, 
was,  on  the  part  of  defendant  company, 
fraudulently  intended  to  deprive  the  plain- 
tiff of  his  rights  of  action  as  aforesaid. 
Seventh.  Plaintiff  admits  and  states  that  be 
signed  said  pretended  release  without  any 
knowledge  of  its  true  character  and  purpose, 
and  states  that  be  signed  It  under  the  mis- 
taken belief  or  misapprehension  that  It  was 
a  receipt  for  money.  Eighth.  And  further 
states  that  at  the  time  of  signing  said  pre- 
tended release  he  was  suffering  great  mental 
and  physical  pain;  that  his  mind  in  conse- 
quence thereof,  and  of  taking  and  having 
taken  prior  thereto  large  and  frequent  doses 
of  opiates  In  one  form  and  another  to  tem- 
per his  sufferings  aforesaid,  was  clouded  and 
Impaired,  so  mnch  so  that  be  did  not  com- 
prehend his  acts,  and  did  not  realize,  not 
having  heard  read  said  pretended  release, 
and  not  being  able  to  read  It  what  he  bad 
done  when  he  signed  said  pretended  paper. 
Ninth.  Plaintiff  charges  and  avers  that  the 
oatnre  and  purport  of  said  paper  was  well 
known  by  defendant;  that  It  had  been  pre- 
pared by  It  and  was  taken,  ready  to  be  sign- 
ad,  to  this  plaintiff,  who  was  at  the  time  in 
a  serious  and  suffering  condition,  and  was 
then  and  hnd  been  for  days  under  the  in- 
fluence of  opiates  aa  aforesaid,  and  did  not 
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realise  u  aforesaid  wbat  he  waa  doing,  but 
yet,  notwithstanding  hla  condition  aa  atan- 
said,  which  was  well  known  to  defendant, 
said  defendant,  by  ita  agents,  by  false  and 
fraudulent  representations,  solicited  plaintiff 
to  sign  said  pretended  release  and  discharge, 
telling  him  at  the  time  that  It  was  only  a 
receipt  for  money,  and  he  not  knowing  or 
being  made  to  understand  that  said  paper 
was  in  fact  in  the  form  of  a  release  and  dis- 
charge of  all  rights  and  causes  of  action  for 
damages  that  he  then  and  there  had  against 
the  defendant,  and  not  a  receipt  as  informed 
aforesaid,  the  same  be  signed  as  aforesaid 
under  the  mistaken  belief  that  It  was  a  re- 
ceipt only.  Tenth.  Plaintiff  states  that  his 
name  was  procured  to  said  pretended  release 
in  consequence  of  his  physical  and  mental 
condition  as  aforesaid,  and  the  frauduleht 
conduct  and  statements  made  by  defendants 
at  the  time  through  Its  agent  and  officer  as 
aforesaid,  and.  It  being  so  procured  under 
such  circumstances  and  by  -  the  means  and 
manner  as  aforesaid  on  the  part  of  de- 
fendant, said  pretended  release  and  discharge 
should  and  ought  to  be  canceled  and  for 
naught  held.  Eleventh.  The  premises  con- 
sidered, plaintiff  prays  the  court  to  take  tes- 
timony on  the  validity  of  said  pretended  re- 
lease, and  that  the  same  for  the  reasons  offer- 
ed be  declared  void  and  canceled  and  for 
naught  held,  and  for  such  other  orders  as 
would  be  just  and  proper."  The  second  count 
(which  setfi  forth  plaintiff's  claim  for  dam- 
ages on  account  of  the  alleged  negligence  of 
defendant)  will  not  call  for  much  notice  at 
present  for  reasons  to  appear  further  on. 

The  defendant  demurred  to  the  second 
amended  petition  on  the  following  grounds: 
"First  Because  plalntUTs  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  defendant.  Second.  Because 
the  plaintiff  wholly  failed  to  exercise  his 
right.  If  any  he  had,  to  rescind  the  con- 
tract of  release  pleaded  In  the  first  count  of 
plaintifTs  petition  until  long  after  the  same 
had  been  executed,  to  wit  on  the  23d  day  of 
February,  1S97,  until  the  11th  day  of  Sep- 
tember, 1S07,  at  which  date  he  filed  his  orig- 
inal petition  In  this  caiise;  and  because  he 
has  not  shown  any  reason  for  such  delay, 
and  therefore  ought  to  be  estopped  from 
gainsaying  the  validity  of  said  release.  Third, 
Because  plaintiff  has  wholly  failed  to  tender 
to  the  defendant  the  money  received  by  him 
from  plaintiff  at  the  time  of  the  execution 
of  said  release^  and  has  wholly  failed  to 
tender  or  offer  to  pay  to  defendant  the  ex- 
penses attendant  upon  his  sickness,  which 
were  paid  by  the  defendant  nor  does  he  now 
tender  or  offer  to  pay  said  sums  of  money, 
and  place  the  defendant  In  statu  quo,  as  he 
Is  in  duty  bound  to  do  before  he  can  main- 
Uln  this  action." 

While  the  demurrer  was  pending  the  court 
made  the  following  order  In  regard  to  the 
fund  mentioned  In  the  receipt,  viz.  (omitting 
caption):    "Ordered   that  the   plabitiff  pay 


over  to  the  clerk  of  this  court,  thirty  itj» 
before  the  next  regular  term  of  this  eonrt, 
the  sum  of  two  hundred  dollars,  and  upon 
the  affidavit  and  application  of  the  plaintm 
this  cause  is  continued  to  the  next  term  of 
this  court,  at  the  costs  of  plaintiff."  The  de- 
murrer was  overruled,  and  defendant  filed 
an  answer  which  denied  all  the  charges  of 
improper  conduct  in  obtaining  the  receipt 
and  set  it  up  as  a  bar  to  plaintiff's  claim. 
It  also  denied  the  allegations  of  negligence, 
and  asserted  that  plaintllTs  injury  was  di- 
rectly caused  by  his  own  want  of  ordhiaiy 
care  and  a  like  neglect  by  his  fellow  servant 
Plaintiff  filed  a  reply  to  deny  the  new  mat- 
ter. Meanwhile  there  was  a  ruling  in  re- 
gard to  a  motion  for  security  for  costs,  which 
will  be  described  In  connection  with  our  com- 
ment thereon. 

The  learned  trial  Judge  directed  separate 
trials  of  the  two  causes  of  action,  as  he  had 
the  undoubted  right  to  do  under  the  Missouri 
<3ode.  Bev.  St  1890,  {  684.  The  first  cause 
of  action  was  tried  at  some  length.  The 
result  of  the  trial  may  be  conveniently  In- 
dicated by  reciting  the  essential  parts  of  the 
decree,  especially  as  a  question  of  procedure 
is  raised  by  one  of  the  assignments  of  error 
referring  to  Its  form,  viz.  (omitting  caption): 
"Now,  at  this  day  comes  plaintiff  in  per- 
son, and  by  his  attorneys,  and  this  cause 
having  been  heretofore  submitted  to  the 
court  on  the  pleadings  and  proofs  on  the  first 
count  In  plaintiff's  petition,  and  by  the  court 
taken  under  advisement  and  the  court  be- 
ing now  fully  advised  in  the  premises,  doth 
find  the  Issues  for  the  plaintiff,  that  the  re- 
lease signed  by  the  plaintiff  and  delivered  to 
the  defendant  and  offered  In  evidence  was 
procured  under  the  deception  that  said  re- 
lease was  In  fact  a  receipt  for  money,  and 
with  the  fraudulent  Intent  of  depriving  plain- 
tiff of  bis  right  of  action  that  he  had  against 
said  defendant;  that  plaintiff  was  then  In  no 
condition  to  transact  business  of  such  im- 
portance, and  that  when  he  signed  such  re- 
lease that  he  did  it  under  the  mistaken  be- 
lief and  misapprehension  that  he  was  sign- 
ing simply  a  receipt  for  money  as  afore- 
said, and  that  said  plaintiff  was  incapaci- 
tated by  reason  of  his  condition  to  execute 
said  release^  and  said  release  was  obtained 
through  the  fraud  of  defendant  It  is  there- 
fore ordered  and  adjudged  and  decreed  by 
the  court  that  the  release  set  up  in  the  de- 
fendant's answer,  and  read  in  evidence  in 
this  cause,  be,  and  the  same  Is  hereby,  an- 
nulled, set  aside,  and  for  naught  held^  and 
that  the  plaintiff  have  and  recover  of  de- 
fendant all  cost  and  thereof  have  execution. 
At  the  request  of  defendant,  the  court  files 
the  following  special  findings  In  the  cause: 
And  the  court  finds  that  the  Central  Lead 
Company  Is  a  corporation  duly  organised 
and  existing  under  the  laws  of  tho  state  of 
Missouri,  and  authorized  to  do  buslTinoi  nf 
mining  and  manufacturing  of  leaa  ore.  t  - 
ther,  the  court  finds  that  plaintiff  was,  on 
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the  7Ui  day  of  November,  1896,  and  prior 
tJiereto,  an  employe  in  tbe  service  of  said 
defendant  company,  working  in  one  of  tbe 
drifts  of  its  mines,  near  tbe  town  of  Flat 
River,  in  tbe  county  of  St.  Francois  and  state 
of  Missouri;  and  finds  that  plaintiff,  while 
In  said  mines  engaged  in  the  work  of  han- 
dling one  of  defendant's  drilling  machines, 
iras  injured  by  a  rock  falling  from  over- 
head upon  him,  severely  injuring  him  on  the 
back  and  other  parts  of  his  body,  and  that 
such  injuries  so  received  were  of  a  perma- 
nent nature;  and  further  finds  that  the  de- 
fendant company  at  once,  after  plaintiff's 
receiving  such  Injuries,  took  charge  of  him, 
furnishing  him  with  nurses  and  medical  at- 
tentlM)  from  the  time  he  received  said  In' 
Juries  up  to  tbe  23d  of  February,  1897,  at 
nrbich  time  be  was  removed  to  his  home  in 
the  state  of  Kansas.  The  court  finds,  fur- 
ther, that  on  the  23d  day  of  February,  1897, 
K.  D.  O.  Johnson,  superintendent  of  the  com- 
pany, went  to  the  place  vhere  plaintiff  was 
being  treated  and  nursed,  when  and  where 
plabtifl,  at  the  instance  of  the  said  Johnson, 
signed  the  paper  prayed  to  be  canceled  and 
set  aside  In  tbe  first  count  of  the  petition 
therein,  of  which  the  following  is  a  copy: 
In  consideration  of  the  sum  of  two  bimdred 
dollars  to  me  in  hand  paid  by  Central  Lead 
Company  do  hereby  release  and  forever  dis- 
charge said  Central  Lead  Company  from  any 
and  all  actions,  cause  of  actions,  claims,  and 
demands  for,  upon,  or  by  reason  of  any  dam- 
age, loss,  or  injury  which  heretofore  have 
been,  or  which  hereafter  may  be,  sustained 
by  me  in  consequence  of  injury  suffered  on 
or  about  November,  1896,  while  employed  In 
the  mine  of  said  company,  said  sum  In  full 
for  all  debts  and  liabilities  on  account  of 
■aid  accident,  it  being  further  agreed  and 
understood  that  the  payment  of  said  sum  of 
two  hundred  dollars  is  not  to  be  considered 
as  an  admission  on  the  part  of  said  Central 
Lead  Company  of  any  liability  whatever  In 
consequence  of  said  accident  In  witness 
whereof  I  have  hereunto  set  my  hand  and 
seal  this  twenty-third  day  of  February, 
eighteen  bimdred  and  ninety-seven.  Signed 
and  sealed  in  the  presence  of  R.  D.  O.  John- 
son, W.  A.  Boijerta,  J.  M.  Blackwell  [Seal].' 
The  court  further  finds  that  the  said  paper 
It  In  tbe  natnre  of  a  contract  of  release, 
wlierein  It  is  stipulated  that,  in  considera- 
tion nf  two  hundred  dollars  paid  by  defend- 
ant company,  plaintiff  should  forever  release 
aud  discharge  said  company  from  all  Ilabili- 
tlea  In  any  way  arising  from  tbe  injuries 
received  by  him  in  its  mines  as  aforesaid. 
The  court  farther  finds  that  plaintiff  signed 
s^iid  paper  and  defendant  company  gave  him 
a  check  at  the  time  for  the  sum  of  two  hun- 
dred dollars;  and  further  finds  tbat  i^intlff 
bad  been  taking  inlor  thereto,  for  three 
nrenths  or  mwe,  and  on  the  day  of  signing 
said  paper,  morphine  and  other  medicines  as 
prescribed  by  his  physicians  to  relieve  his 
treat  suffering;  and   finds   that  In   conse- 


quence of  tbe  taking  of  said  medicine^  and 
tbe  great  pain  suffered,  his  mind  was  en- 
feebled, and  that  plaintiff  was  rendered  by 
said  injuries,  from  the  small  of  bis  back 
down,  a  paralytic;  that  when  he  signed  said 
release  he  was  unable  to  be  out  of  bed,  and 
could  not  get  out  of  his  bed  except  by  as- 
sistance, and  that  be  signed  it  lying  in  bed: 
and  further  finds  that  plaintiff  was  subject 
to  hysteria,  frequently  cried,  and  had  beei* 
crying  the  day  he  signed  said  release,  and 
saying  be  wanted  to  go  home.  The  court 
further  finds  tbat  when  said  contract  of  re- 
lease was  signed  by  plaintiff  he  did  not  com- 
prehend and  understand  Its  purpose;  that  he 
thought  it  was  a  receipt  for  money;  and  finds 
tbat  the  defendant  company,  owing  to  his 
enfeebled  mental  and  physical-  condition, 
caused  as  aforesaid,  by  the  Injuries  received, 
bis  protracted  suffering,  medicine  taken, 
and  his  financial  necessities,  his  anxiety  to 
get  borne,  bis  inequality  to  deal  with  John- 
son, the  defendant's  agent,  and  the  surround- 
ings generally,  overreached  plaintiff,  and 
finds  that  plaintiff  misapprehended  the  na- 
ture of  the  contract  signed,  and  that  defend- 
ant took  an  unfair  advantage  of  him  and 
tbe  situation,  so  much  so  as  to  render  said 
contract  of  release  voidable  for  Imposition 
and  actual  fraud.  The  court  further  finds 
tbat  plaintiff,  in  accordance  with  the  order 
of  this  court  made  at  its  last  term,  tendered 
and  deposited  tbe  sum  of  two  hundred  dol- 
lars, the  amount  mentioned  in  said  contract 
of  release,  with  tbe  clerk  hereof,  which  he 
is  hereby  directed  to  pay  said  defendant." 

1.  After  tbe  first  count  bad  been  disposed 
of  there  was  a  trial  of  the  remaining  or 
original  cause  of  action  before  the  court 
aided  by  a  Jury.  We  are  relieved  of  the 
necessity  of  examining  into  tbe  merits  of 
that  trial  by  the  rulings  of  tbe  First  di- 
vision of  the  supreme  court  in  a  companion 
cape  arising  out  of  the  identical  catastrophe- 
in  which  plaintiff  was  injured,  and  wherein 
another  miner,  Mr.  Fisher,  lost  his  life. 
Fisher  v.  Lead  Co.,  156  Mo.  479,  56  S.  W. 
1107.  That  decision  determines  that  there 
was  error  In  the  trial  of  that  action  in  some 
iwrticulars  which  are  common  to  tbat  case 
and  to  the  one  at  bar.  So  a  reversal  and  u 
new  trial  on  tbe  second  count  are  inevitable 
(as  plaintiff's  counsel  frankly  concede)  by 
force  of  the  authority  of  the  Fisher  Case, 
which  is  binding  on  this  conrt.  Const. 
Amend.  18S1,  {  6. 

2.  It  remains  for  us  to  examine  the  as- 
signments of  error  relating  to  the  proceed- 
ings on  the  first  cause  of  action  for  the  can- 
cellation of  the  receipt  or  rdease.  It  is  an 
accepted  tenet  of  appellate  practice  tbat 
where  Independent  causes  of  action  appear 
in  a  given  case  each  may  be  treated  sep- 
arately on  appeal,  and  that  a  reversal  of  a 
final  Judgment  (which  appropriately  should 
be  single,— Rev.  St  1899,  {  694)  may  occur 
without  disturbing  the  finding  as  to  any 
establiahed  cause  of  action  which  la  free  of 
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the  taint  of  error.  Crowe  v.  Peters,  68  Mo. 
429;  Needles  v.  Burk,  98  Mo.  474,  11  S.  W. 
1008.  Hence  tiie  reversal  of  the  Judgment 
and  fludiog  as  to  the  second  count  leaves  ns 
at  liberty  to  review  on  their  merits  the  pro- 
ceedings on  the  first  count. 

3.  Complaint  of  error  Is  made  in  respect 
-of  a  ruling  on  demurrer  to  plalntlfTs  last 
petition,  but  the  chief  points  of  that  demur- 
rer were  waived  by  defendant's  answering 
over  after  the  demurrer  had  been  overruled. 
Rev.  St  1889,  S  002;  Ware  v.  Johnson,  55 
Mo.  600.  It  is  true  that  the  vital  objections 
■of  want  of  Jurisdiction  of  the  subject-matter 
and  total  absence  of  any  cause  of  action  In 
the  petition  are  not  waived  by  answer,  but 
the  former  of  those  objections  Is  not  urged, 
and  the  latter  objection  we  find  to  be  un- 
tenable. 

4.  We  consider  tbat  the  petition  states  a 
good  cause  of  action  for  the  cancellation  of 
the  document  in  question.  If  plaintiff  was 
reduced  by  bis  injury  and  the  necessary  treat- 
ment thereof  to  the  physical  extremity  por- 
trayed In  the  petition,  he  was  not  In  a  fit  or 
'Competent  condition  to  assume  the  obligation 
«f  release  expressed  In  the  Instrument,  in 
the  circumstances  described.  It  Is  immateri- 
al that  plaintiff  might  have  interposed  the 
same  facts  as  a  bar  to  defendant's  use  of  the 
■document  as  a  defense  to  plaintiff's  claim,  as 
is  held  might  be  done  In  Oonrtney  v.  Black- 
well,  150  Mo.  245,  51  a  W.  668.  That  priv- 
ilege would  not  exclude  plaintiff's  right  to  in- 
voke the  ancient  Jurisdiction  of  equity  to 
eliminate  by  cancellation  the  paper  as  an 
impediment  to  the  enjoyment  of  his  rights, 
its  invalidity  not  appearing  on  Its  face.  Dunn 
V.  Mnier,  96  Mo.  324,  9  S.  W.  640;  Pom.  Eq. 
Jnr.  (2d  Bd.)  }  1377.  In  this  state  the  prac- 
tice pursued  In  this  case  has  been  sanctioned 
from  a  date  as  early  at  least  as  the  decision 
in  Blair  v.  Railroad,  80  Mo.  882,  1  S.  W.  387, 
and  Is  unquestionable  law.  The  enactment 
of  a  late  statute  touching  the  mode  of  plead- 
ing and  practice  where  such  a  document  Is 
interposed  as  a  defense  (Rev.  St.  1899,  S  654) 
■does  not  abrogate  the  Jurisdiction  of  equity 
to  cancel  such  instruments,  there  being  no  in- 
tent exhibited  by  the  enactment  to  accom- 
plish such  abrogation.  The  remedial  Jurisdic- 
tion of  equity  is  not  destroyed  by  the  passage 
«f  a  measure  creating  a  statutory  remedy  at 
law  in  like  circumstances,  in  the  absence  of 
an  expression  of  legislative  purpose  to  extin- 
guish the  ancient  Jurisdiction.  Woodward  T. 
Woodward,  148  Mo.  241,  49  S.  W.  1001. 

5.  Without  determining  how  imperative  as 
a  condition  to  relief  was  the  duty  resting  on 
plaintiff  to  refund  the  sum  paid  to  him  at 
the  execution  of  the  paper,  we  are  convinced 
that  the  facts  and  circumstances  charged  In 
•the  petition  and  found  by  the  trial  court  suf- 
ficiently excuse  the  delay  on  his  part  In  noti- 
fying defendant  of  his  intent  to  rescind  and 
tOL  tendering  and  refunding  the  aforesaid  sum. 
Hancock  v.  Blackwell,  189  Mo.  440,  41  8. 
W.  aOB,  and  Courtney  v.  BlackweU,  150  Mo. 


245,  51  S.  W.  668;  Railway  Oo.  T.  Harris,  15S 
U.  S.  326,  15  Sup.  Ct  843,  89  L.  Ed.  1003: 
Lnmley  t.  Railroad  Co.,  22  O.  a  A.  60,  76 

Fed.  ea 

6.  Defendant  atalgns  error  on  the  refusal  of 
the  court  to  dismiss  the  cause  for  failure  of 
plaintiff  to  furnish  security  for  costs  in  ol>edi- 
ence  to  the  command  of  section  1542,  Rev.  St 
1899.  The  weakness  of  defendant's  conten- 
tion on  this  score  is  that  there  is  nothing  in 

.the  record  tending  to  prove  the  facts  on 
which  the  defendant's  motion  to  dismiss  pro- 
ceeds. The  recitals  of  fact  in  an  overruled 
motion  amount  to  nothing  on  appeal  where 
the  record  is  silent  as  to  the  proof  thereof. 
We  are  bound  to  assume  that  the  needful 
tacts  were  not  proven.  The  maxim  that  an 
official  steps  are  presumed  to  have  been  takes 
rightly  till  the  contrary  appears  defeats  this 
assignment  of  error.  The  law  in  Missouri  Is 
positive  in  declaring  that  error  of  the  trial 
court  is  not  to  be  presumed.  It  must  lie 
shown. 

7.  Defendant  contends  that  the  trial  court 
refused  to  state  separately  in  writing  the  con- 
clusions of  fact  found,  as  requested  by  de- 
fendant under  section  686,  Rev.  St  1899.  The 
decree  has  been  copied  at  length  in  this  opin- 
ion to  exhibit  clearly  the  force  of  that  conten- 
tion. We  regard  the  action  of  the  court  in 
the  particular  mentioned  as  a  substantial 
compliance  with  the  law.  It  would,  doubt- 
less, have  been  more  orderly  procedure  to  en- 
ter the  special  findings  of  fact  before  the 
court's  Judgment  or  decree  thereon,  but  the 
findings  immediately  follow  the  legal  conclu- 
sion In  the  record  before  us  in  such  a  way  as 
to  conform  In  substance  to  ■  the  demands  of 
the  law.  It  is  the  duty  of  appellate  courts 
to  'Mllstlngulsh  between  form  and  substance'" 
(Rev.  St.  1899,  i  676);  to  disregard  any  error 
which  shall  not  affect  the  substantial  rights 
of  the  adverse  party  (Rev.  St.  1899,  t  659); 
and  to  reverse  no  Judgment  for  error  wbick 
does  not  materially  affect  the  merits  of  the 
action  (Rev.  St  1899,  S  866).  We  obey  will- 
ingly those  precepts,  and  enforce  them  to  let- 
ter and  spIrU,  by  holding  tliia  assignment  of 
error  to  be  groundless. 

8.  Reaching  the  merits  of  the  conclusion  of 
the  trial  court  on  the  first  count  of  the  peti- 
tion, we  do  not  deem  It  requisite  to  enter 
upon  an  extended  review  of  the  facts  shown 
by  the  testimony.  We  agree  with  the  find- 
ings of  the  learned  trial  Judge,  and  hold  them 
to  be  supported  by  sufficient  proof.  The 
learned  Judge  found  that  when  plaintiff  sign- 
ed the  release  he  was  paralyzed  and  in  an  en- 
feebled mental  and  physical  condition,  In 
consequence  of  his  injuries  and  of  morphine 
and  other  medicines  given  to  relieve  his  suf- 
fering; that  he  did  not  understand  the  par- 
port  of  the  document;  and  that  his  assent 
thereto  was  obtained  by  Imposition,  in  cir- 
cumstances which  rendered  It  void  for  frani 
These  facts  are  reasonable  deductions  from 
the  testimony,  which  was  to  a  great  extent 
oral.    An  appellate  court  has  the  nndoobte^ 
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right,  In  reviewing  a  cause  of  action  of  this 
natiue,  to  deal  with  the  facta  as  well  as  with 
the  law  Involred,  and  may  render  snch  Jndg- 
ment  as  appears  just.  Bat  when  the  truth 
depends  on  the  credibility  of  evidence  given 
by  witnesses  before  the  conrt  it  is  the  prac- 
tice, as  has  been  often  said,  for  the  appellate 
-conrtB  to  defer  somewhat  to  the  Judgment 
of  the  Jndge  who  confronted  the  witnesses, 
and  had  the  great  advantage  of  a  personal  ob- 
servation of  their  demeanor.  Hence  it  has 
become  a  general  rale  not  to  reverse  findings 
of  a  trial  Judge  In  snch  circumstances,  unleos 
the  appellate  court  considers  that  the  prepon- 
-derance  of  the  evidence  Is  against  them.  We 
do  not  find  such  to  be  the  case  here.  On  the 
facts  pleaded  and  found  by  the  court  plaintiff 
was  equitably  entitled  to  the  relief  which  was 
accorded  bim. 

The  findings  on  the  first  count  are  afllrmed, 
the  final  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial  on  the  second  cause 
of  action. 

BLAND,  P.  J...  and  OOODB,  i^  concur. 


BRBDBL.L  et  aL  v.  FAIB  OBOUNDS  BBAIi 
BSTATB  CO.  et  al. 

^Ooort  «t  Appeals  at  St  Iionls,  Mo.    July  22, 
1902.) 

AS8I0NMENT  —  CONSTRTJCTION  —  DUTY  OF  A8- 

8IQNBB— TRUSTS— DISCHARGB  OF 

ASSiaNBB-JUDOMENT. 

1.  A  leasehold,  created  by  a  lease  subject  to 
forfeitore  for  nonpayment  of  pound  rents,  was 
mortgaged  by  the  lessee,  who  thereafter  as- 
signed the  rents  dne  firom  sublessees  and  turned 
orer  the  control  of  the  property  to  a  creditor. 
The  assignment  did  not  expressly  require  the 
creditor  to  pay  the  rents,  but  he  took  entire 
charge  of  the  property,  and  paid  such  rents  for 
aeTCial  years.  Held,  that  it  was  the  creditor's 
daty  to  apply  the  income  of  the  property  to  the 
payment  of  the  rents  before  applying  any  por- 
tion thereof  to  his  own  claims. 

2.  An  assignment  of  rents  of  a  building  to  a 
creditor  subject  to  a  deed  of  trnst  charges  the 
creditor  to  iirst  apply  the  rents  to  the  payment 
of  the  trust  deed. 

3.  Where  rents  of  property  and  the  control 
thereof  are  assigned  to  a  creditor,  the  rents  to 
be  first  applied  to  the  payment  of  certain 
clkima  other  than  those  of  such  creditor,  the 
assignment  is  not  terminated  by  the  act  of 
the  creditor  in  paying  his  own  debt  before  the 
prior  debts,  as  he  Is  a  trustee,  and  cannot  ac- 
'qoit  bimself  of  the  trust  ontil  he  has  discharged 
all  the  dnties  thereof. 

4.  Where  a  receiver  is  appointed,  a  Judgment 
ia  the  suit  directing  the  payment  of  a  certain 
•am  to  the  receiver  is  not  open  to  the  objec- 
tion that  It  is  In  favor  of  a  person  not  a  party 
to  the  snit. 

Appeal  from  St  LooJa  circuit  coart;  Wm. 
ZachritB,  Jndge. 

Mwtgage  f  orecioaure  suit  by  Maria  Bredell 
and  other*  against  the  Fair  Orounda  Real 
Estate  Company  and  others.  From  a  decree 
for  the  plaintlfl,  the  defmdant  the  Nlcholls- 
Bitter  Bealty  *  Flnandai  Gompany  appeal!. 
Affirmed. 


R.  M.  Nichols,  for  appellant  Stewart, 
Cunningham  &  Eliot,  for  respondenta 

BliAND,  P.  J.  On  December  20,  1900, 
Celeste  Pirn,  ownN  in  fee,  leased  to  M.  A. 
Haldeman  and  others  a  lot  of  ground,  with 
improvementa  thereon.  In  city  block  182,  oo 
Olive  street,  in  the  city  of  St  Louis,  for  a 
term  of  22  years,  to  commence  January  1, 
1891.  The  property  is  known  as  "Nos  720- 
722,"  and  the  building  thereon  aitunted  as 
the  "Tirginia  Building."  By  mesne  assign- 
ment of  the  lease  the  Fair  Grounds  Real 
Estate  Company  became  the  assignee  of  the 
lease  oo  April  20,  1898.  On  April  80,  1898, 
the  Fair  Oronnds  Real  Estate  Company 
made,  executed,  and  delivered  its  deed  of 
trust  on  the  leased  premises,  conveying  Its 
interest  In  the  leasehold  to  trustees  therein 
named  to  secure  two  principal  notes,  one  for 
$15,000  and  the  other  for  $10,000,  and  twelve 
interest-bearing  notes;  all  made  payable  to 
J.  D.  Ferry,  beneficiary  in  said  deed.  The 
principal  notes  were  to  become  due  three 
years  after  date;  the  Interest  notes  at  In- 
tervening periods  of  six  months.  These  notes 
were  Indorsed  by  Ferry  without  recourse, 
and  delivered  to  plaintiff  Maria  Bredell. 
The  different  floM«  of  the  Virginia  building 
were  sublet  to  the  Columbia  Photograph 
Company,  Gertrude  Davis,  and  Charles  J. 
Farrar.  On  the  25th  day  of  May,  1888,  the 
Fair  Grounds  Real  Estate  Company  assigned 
the  rents  due  and  to  become  due  foom  the 
Bublessees  to  the  NichoUs-Rltter  Realty  & 
E^nanclal  Company,  and  turned  over  to  it  tlie 
management  and  control  of  the  leased  prem- 
ises, with  authority  to  collect  rents  and  ap- 
ply the  surplus,  after  paying  certain  fixed 
charges,  to  the  extinguishment  of  its  claim. 
On  May  25,  1868,  the  Fair  Grounds  Real  Es- 
tate Company  executed  Its  deed  of  trust  on 
the  leasehold  to  S.  C.  Buckingham  as  trus- 
tee, tor  the  use  and  benefit  of  G.  A.  Dubbs, 
and  to  secure  to  said  Dubbs  the  payment  of 
a  promiasory  note  of  $2,000  and  two  Interest 
notes  of  $60  each.  On  October  14,  1888,  it 
executed  a  second  deed  of  trust  on  the  leased 
premises  to  the  same  trustee  to  secure  the 
payment  of  a  note  of  $2,500,  payable  to 
George  A.  Dubbs.  M.  A.  Haldeman,  on  the 
20th  day  of  May,  1889,  recovered  Judgment 
In  the  drcolt  court  of  the  city  of  St  Louis 
against  the  Fair  Grounds  Real  Estate  Com- 
pany (or  $7,417.68.  On  August  17,  1898,  the 
Fair  Grounds  Real  Estate  Company  executed 
a  second  assignment  of  the  rents  to  the 
Nicholla-Rltter  Realty  &  Financial  Company 
and  to  one  Scammell  to  secure  them  the 
amounts  due  them  from  the  Fair  Grounds 
Real  Estate  Company.  Both  the  assignment 
of  May  25,  1886,  and  of  August  17,  1888, 
were  made  "subject  to  the  deed  of  trust  now 
on  the  property."  It  appears  from  the  evi- 
dence that  between  May  81,  1898,  and  April 
19,  1800,  the  NIchoUs-Rltter  Realty  &  Finan- 
cial Company  collected  roits  aggregating 
$27,681.16.    Of  this  amount  It  disbursed  f  21,- 
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521.29  on  account  of  groond  rent,  Interest, 
and  expenses.  On  February  19,  1899,  It 
paid  to  Itself  $2,080  prlqcipal  and  Interest 
due  (m  the  note  mentioned  in  the  first  assign- 
ment On  April  27,  1900,  it  paid  a  note  of 
$1,000  to  Scammell,  claimed  to  be  secured  by 
tbe  second  assignment;  and  on  April  28, 
1900,  it  paid  a  note  of  $1,200  due  to  Itself, 
and  tlie  further  sum  of  $1,788.87  on  open 
account  due  from  the  Fair  Grounds  Beal 
Estate  Company  to  It,  claimed  to  be  secured 
by  the  second  assignment,— making  a  total  of 
$27,519.28  of  rents  paid  out  by  it  The 
ground  rents  for  the  months  of  March,  April, 
and  May,  1000,  amounting  to  $1,875,  were  de- 
linquent, and  two  interest  notes  were  past 
due  on  April  1,  1900,  aggregating  $750.  Aft- 
er the  assignment  of  May  26,  1898,  by  the 
consent  of  the  Fair  Grounds  Beal  Bstate 
Company,  the  Nicholls-Rltter  Bealty  &  Fi- 
nancial Company  took  entire  charge  of  the 
leased  premises,  and  continued  In  charge 
thereof,  and  was  so  in  charge  when  this  suit 
was  commenced.  The  lease  from  the  owner 
of  the  property  was  owned  by  the  Fair 
Grounds  Real  Estate  Company.  After  the 
execntlcm  of  the  assignment  of  May  25,  1898, 
tbe  control  of  this  property  and  of  Its  entire 
business  was  turned  over  by  the  Fair 
Grounds  Real  Estate  Company  to  the  Ni- 
cholls-Rltter Realty  &  Financial  Company, 
and  its  accounts  were  kept  by  tbe  latter  com- 
pany In  its  private  books.  The  suit  Is  in 
equity  to  foreclose  the  deed  of  trust  and  to 
require  the  NIcholls-Rltter  Realty  &  Finan- 
cial Company  to  account  for  the  rents  collect- 
ed by  it  In  excess  of  the  fixed  charges  and 
expenses  of  managing  the  property.  The  al- 
leged sum  it  should  account  for  after  paying 
all  fixed  charges  and  expenses  Is  $6,289.94^ 
which  sum  it  was  alleged  it  holds  as  trustee 
for  the  benefit  of  plaintiff  Maria  Bredeil. 
The  appointment  of  a  receiver  was  asked 
for.  This  prayer  was  granted  by  the  court, 
and  W.  F.  Parker  was  appointed  receiver, 
who  took  charge  of  the  property  under  bis 
appointment  la  June,  1900.  The  answer  of 
the  Mcholls-Ritter  Realty  &  Financial  .Com- 
pany, in  addition  to  a  general  denial,  set  up 
that  It  loaned  to  the  Fair  Grounds  Real  Es- 
tate Company  $2,000,  part  of  tbe  purchase 
money  of  tbe  leasehold;  alleged  the  assign- 
ment of  May  25,  1898,  to  secure  said  loan; 
alleged  the  payment  of  this  note  February 
9,  1899,  ont  of  the  rents  collected  by  it;  set 
up  the  assignment  of  August  17,  1896,  for 
the  purpose  of  securing  to  It  and  Scammell 
certain  loans  aggregating  $4,000,  and  that  the 
rents  collected  by  it  were  used  in  payment  of 
this  indebtedness.  The  reply  put  in  issue 
the  new  matter.  It  was  shown  by  the  testi- 
mony of  C.  C.  Nichcrils,  president  of  the 
Nicholls-Rltter  Realty  &  Financial  Company, 
that  his  company  collected  all  the  rents  of 
the  property  for  the  Fair  Grounds  Real  Es- 
tate Company  from  April  29, 1898,  down  to  the 
Institution  of  this  suit;  that  on  April  28,  1900, 
the  sum  of  $3,988.87  stood  to  the  credit  of  the 


Fair  Grounds  Real  Estate  Company,  which 
sum  was  transferred  to  the  general  account  of 
the  Nicholls-Rltter  Realty  &  Financial  Cmn- 
pany  from  the  Fair  Grounds  Real  Estate  Com- 
pany; that  after  the  assignment  the  Fair 
Grounds  Real  Estate  Company  kept  no  books, 
but  that  all  of  its  accounts  were  canted  oo 
the  books  of  the  Nicholls-Rltter  Realty  &  Fi- 
nancial'Company;  and  that  the  entire  busi- 
ness of  the  Fair  Grounds  Real  Estate  Com- 
pany during  this  period  was  carried  on  by 
the  NichoUs-Ritter  Realty  &  Fhiandal  Com- 
pany, and  that  it  had  no  property  or  asset* 
otlier  than  its  leasehold  In  the  Virginia  bolM- 
Ing.  On  April  29,  1901,  the  court  after  bett- 
ing the  evidence,  entered  its  decree  finding 
that  the  Fair  Grounds  Real  Estate  Compaoy 
was  in  default  of  tbe  payment  of  two  In- 
terest notes  maturing  24  months  after  date, 
aggregating  $750,  and  that  tbe  taxes  for 
18QS  and  1890  were  in  default  and  that  the 
groimd  rent  due  to  Celeste  Pirn  for  March, 
April,  and  May,  1900,  had  not  been  paid, 
and  that  there  was  due  plaintifF  from  prln- 
ciiwl  and  Interest  on  the  notes  secured  by 
the  deed  of  trust  $27,335.50;  that  the  Nicholls- 
Rltter  Realty  &  Financial  Company,  by  the 
acceptance  of  the  assignment  and  under  tbe 
terms  thereof,  became  obliged  and  bound  to 
apply  all  the  money  collected  by  it  on  tbe 
rent  account  of  the  leasehold  property,  after 
reasonable  expenses  of  the  maintenance  o( 
the  property,  to  the  payment  of  the  Install- 
ments of  rents,  taxes,  and  interest;  and  that 
there  was  in  the  hands  of  said  company  the 
sum  of  $0,000.08,  applicable  to  the  payment 
of  rent,  interest  and  taxes,  for  which  the 
defendant  the  Fair  Grounds  Real  Estate 
Company  was  bound,  and  which  it  was  the 
duty  of  said  defendant  to  have  applied  prior 
to  the  institution  of  this  suit  for  said  pur- 
pose, and  that  the  sums  due  and  payable 
were  the  aforesaid  snm  of  $1,875  rents  under 
the  lease,  $3,678.94  for  taxes  for  the  yeai8 
1898  and  1899,  and  $750  for  interest  doe 
the  plaintiff.  Thereafter,  on  the  10th  day  of 
May,  1900,  the  court  amended  its  decree  by 
remitting  $3,073.94,  taxes  due  for  tbe  years 
1898  and  1699,  and  ordered  the  Nlcbolls-Blt- 
ter  Realty  &  Financial  Company  to  pay  to  tbe 
receiver  $2,625,  the  amount  due  as  grooo4 
rent  and  interest  After  unavailing  motion* 
fiT  new  trial  and  in  arrest,  the  Nicholls-Blt- 
tcr  Bealty  &  Financial  Company  appealed. 

Plaintiff  makes  the  following  assignmenti 
of  error;  "(1)  The  court  erred  in  boldin; 
that  the  assignment  of  the  rents  nnder  date 
of  May  6,  1S98,  to  NichoUs-Rltter  Realty  i 
Financial  Company,  to  secure  them  in  the 
payment  of  tbe  $2,000  note,  had  any  binding 
force  or  effect  after  the  note  was  paid,  vix., 
February  9,  1899.  (2)  The  court  erred  i» 
holding  that  NlcboUs-RIttei'  Realty  &  Flnaa- 
dal  Go.  could  not  pay  tbe  accumulated  rents 
In  satisfaction  of  tbe  debts  secured  by  tbe 
assignments  of  rents  dated  August  17,  189S, 
or  that  the  rents  accunnilated  in  their  hand* 
were  impressed  with  any  trust  under  tbe  as- 
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signment  of  May  6,  1898,  when  the  same  had  < 
become  fanctas  officio  by  the  payment  of  the 
debt  to  secure  which  It  was  given.  (3)  The 
roort  erred  bi  holding  that  the  mortgagee 
was  entitled  to  the  rents  by  reason  of  any 
proTlsion  contained  In  the  mortgage  purport- 
ing to  assign  the  rents  and  profits  before  the 
mortgagee  obtained  possession  through  the 
arm  of  the  receiver.  (4)  The  court  erred  In 
holding  that  fliere  was  any  debt  for  Interest 
and  rent  In  existence  during  the  agency  of 
!flcholl»-Rltter  Realty  Sc  Financial  Oo.  of  the 
property,  when  the  testimony  showed  that 
tbe  Interest  notes  matnrbiK  dnrlng  such 
agency,  and  the  rents  for  March,  April,  and 
May,  1900,  had  been  paid  by  the  receiver. 
(6)  The  court  erred  In  holding  that  the  writ- 
ten assignment  of  May  6,  1808,  constituted  a 
promise  on  the  part  of  Nlcholls-RItter  Real- 
ty &  Financial  Co.  to  the  Fair  Grounds  Real 
Estate  Co.,  as  promdsee,  for  the  benefit  of 
Maria  Bredell  and  Mrs.  tMm;  and  further 
erred  in  holding  that  appellant  was  liable 
upon  such  promise,  because  it  was  shown 
tbat  the  debt  covered  by  such  promise  had 
been  fully  paid  and  satisfied  at  the  date  of 
the  trial.  (6)  The  court  erred  in  entering 
}ndgment  In  favor  of  the  receiver,  who  was 
not  a  party  to  the  suit"  Numbers  1,  2  and 
3  of  these  assignments  may  be  considered  to- 
l^her.  The  following  covenant  is  found  in 
the  lease,  to  wit:  "And  the  said  parties  of 
the  second  part  the  lessees  herein,  and  each 
of  them,  for  themselves  and  their  legal  rep- 
resentatives, hereby  covenant  and  agree  to 
pay  or  cause  to  be  paid  to  the  said  part.v  of 
the  first  part,  the  lessor  herein,  her  legal 
representatives  or  assigns,  the  yearly  rent 
herein  reserved,  in  the  amounts  and  on  the 
days  hereinabove  appointed  for  the  payment 
of  the  same;  and  further  to  pay  within  the 
times  required  by  law  for  the  payment  there- 
of all  taxes,  general  or  special,  and  all  liens 
and  assessments  of  every  kind  and  nature, 
tbat  may  hereafter  be  made,  created,  and 
Imposed  liy  authority  of  law  on  or  against 
said  leased  premises  or  the  Improvements 
thereon."  In  the  deed  of  trust  the  party  of 
the  first  part  (the  Fair  Grounds  Real  Estate 
Company)  covenanted  and  agreed  to  prompt- 
ly and  fully  comply  with  aU  the  terms  and 
CMtdlttonfl  required  of  the  lessees  under  the 
lease.  In  the  same  Instrument  Is  a  further 
covenant  that  the  party  of  the  first  part  shall 
pay  all  taxes  and  assessments  levied  on  said 
premises  before  the  same  becomes  delln- 
<incnt.  The  assignment  of  May  6,  1898,  and 
of  August  17,  1S08,  to  the  Nlcholls-RItter 
Realty  &  Financial  Company  were  made 
"^ubjeet  to  the  deed  of  trust  on  the  prem- 
ises." 

1.  By  the  amendment  of  the  decree  the 
circuit  court  eliminated  the  question  of  ap- 
pellant's liability  to  pay  taxes  delinquent  for 
the  years  1898  and  1896.  It  only  remains  to 
determine  whether  or  not  it  can  be  held  to 
pay  the  ground  rent  of  ^1,875,  and  the  past- 
dne  interest  notes,  amounting  to  ^TtSO.    On 


the  execution  of  the  first  assignment  to  ap- 
pellant the  evidence  is  clear  and  undisputed 
that  it  not  only  collected  the  rents  assigned 
from  the  subtenants,  but  that  it  took  charge 
of  and  managed  the  premises,  undertook  and 
did  for  over  two  years  perform  the  cove- 
nants of  the  Pirn  lease,  to  pay  the  ground 
rent,  and  to  pay  certain  other  fixed  charges, 
and  paid  the  expenses  of  the  maintenance  of 
th6  premises.  The  assignment  does  not  in 
terms  provide  that  appellant  should  do  this, 
but  under  the  terms  of  the  lease  it  w.is 
necessary  that  it  should  be  done  in  order  to 
prevent  a  declaration  or  forfeiture  of  the 
lease  by  the  lessor,  and  we  think  It  quite 
clear  that  the  assignment  was  made  with 
the  understanding  between  the  parties  that 
the  appellant  should  perform  these  cove- 
nants and  make  these  payments  before  apply- 
ing any  of  the  proceeds  of  the  rent  to  the 
payment  of  its  debt  in  order  to  keep  alive 
the  lease.  This  Is  made  more  apparent  from 
the  fact  that  after  the  assignment  the  Fair 
Grounds  Real  Estate  Company  ceased  to  do 
any  business  or  to  keep  any  books,  but  in- 
trusted Its  whole  tnterest  and  business  to  the 
care  and  management  of  the  appellant  I 
think  the  court  was  clearly  right  in  holding 
that  It  was  the  appellant's  duty  under  the 
assignment  to  pay  the  ground  rents  out  of  its 
collections  before  applying  any  part  of  them 
to  the  payment  of  its  individual  claims. 

2.  In  respect  to  the  Interest  notes,  It  la  to 
be  observed  that  both  assignments  were 
made  subject  to  the  deed  of  trust  The 
words  "subject  to,"  when  used  In  a  connec- 
tion like  this,  mean  "charged  with."  Walker 
V.  GoodsiU  (K.  C.)  54  Mo.  App.  631;  Jackson 
V,  Isaacson,  27  Law  J.  Bxcb.  392;  Clyde  v. 
Simpson,  4  Ohio  St  445;  Skinner  y.  Shepard, 
130  Mass.  180.  The  assignment  of  the  rents 
"subject  to  the  deed  of  trust"  in  effect 
charged  the  payment  of  the  Interest  notes 
against  the  rents,  and  It  was  the  plain  duty 
of  the  appellant  to  pay  these  notes  as  they 
matured  out  of  the  rents  before  setting  aside 
any  part  of  the  same  to  the  payment  of  its 
Individual  claim. 

3.  In  respect  to  the  fourth  assignment  all 
that  Is  necessary  to  be  said  Is  that  any  pay- 
ment made  by  the  receiver  out  of  the  funds 
raised  by  him  as  the  officer  of  the  court  on 
his  certificate  of  Indebtedness  was  done  for 
the  purpose  of  paying  taxes,  etc.,  and  did 
not  change  the  status  of  the  appellant  In  re- 
spect to  Its  obligations  aa  they  existed  when 
the  suit  was  commenced.  The  contention  of 
appellant  that  after  the  payment  of  Its  own 
indebtedness  the  assignment  became  functus 
officio  is  without  merit  Appellant  assumed 
the  position  of  a  trustee  for  the  i»-oper  dis- 
bursement of  the  rents  to  be  collected  by  It, 
and  cannot  acquit  itself  of  the  trust  until  it 
has  discharged  the  duties  assumed  by  It  when 
It  took  charge  of  the  leasehold. 

4.  The  fifth  assignment  of  error  is  dis- 
posed of  by  the  second  paragraph  of  this 
opinion. 
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5.  The  sixth  assignment  of  error  is  based 
on  an  erroneous  conception  of  the  judgment 
The  Judgment  is  not  rendered  In  favor  of 
the  receiver,  as  assumed  by  the  appellant 
It  la  In  favor  of  the  plaintiff.  The  money 
to  be  paid  by  appellant  is  ordered  to  be  paid 
to  the  receiver,  which  Is  equivalent  to  an 
order  to  pay  it  Into  court.  The  receiver  is 
the  officer  of  the  court,  charged  with  cer- 
tnln  duties,  among  which  is  to  collect  and 
receive  moneys  and  to  disburse  them  on  the 
order  of  the  court  When  this  money  is  paid, 
it  will  be  under  the  control  <tf  the  court  and 
subject  to  its  order,  and  may  be  applied  by 
the  court  wherever  In  eqnlty  the  court  shall 
determine. 

Discovering  no  reversible  error  in  the 
judgment,  it  is  alBrmed. 

BABCLAT  and  GOODS;  JJ.,  concor. 


MEYER  V.  PHBNIX  INS.  CO. 

(Ooort  of  Appeals  at  St  Louis,  Mo.     Fd>.  25, 

1902.) 

JDSTICBS  OF  TRB  PBACB-jmUSDICTION— StJB- 
JECT-MATTBR— eSRVICB  IN  WRONQ  COUNTY 
—APPEAL— EFFECT— GENERAL  APPBARANOB 
—WAIVER  OF  DBFBCnVB  SERVICE. 

1.  Where  an  action  before  a  justice  of  the 
peace  belongs  to  that  general  class  of  actions 
which,  under  Rev.  St  1899,  8  3835,  a  justice 
has  authority  to  hear  and  determine,  the  justice 
will  be  deemed  to  have  jurisdiction  of  the  sub- 
ject-matter thereof. 

2.  Under  Rev.  St.  1889,  i  4060,  providing 
that  in  appeals  from  justices  courts  ''the  affi- 
davit and  appeal  bond  filed  shall  be  taken  and 
considered  by  the  appellate  court  as  an  entrance 
of  appearance,"  where  process  in  an  action, 
whereof  the  justice  has  jurisdiction  of  the  sub- 
ject-matter, IS  served  on  defendant  within  the 
state,  but  beyond  the  territorial  jurisdiction  of 
the  Justice,  an  appeal  by  defendant  amounts 
to  a  general  appearance  in  the  appellate  court, 
and  a  waiver  of  the  defect  in  the  service  of 
process. 

Appeal  from  chrcnlt  conrt,  Montgomwy 
county;  Elliott  M.  Hughes,  Judge. 

Action  by  Henry  Meyer  against  the  Pheniz 
Insurance  Company.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.  Certified 
to  Bopreme  court 

Peers,  Femmer  &  Peers,  for  appellant  B. 
Rosenl>erger  &  Son,  for  respondent 

BAROLAT,  X  This  action  was  began  In 
Angust,  1900,  before  George  W.  Palmer,  a 
Jnstice  of  the  peace.  In  Montgomery  county, 
to  recover  S50  damages  on  an  account  char- 
ging defendant  with  the  conversion  of  a  heifer, 
the  property  of  plaintiff.  A  simimons  was  Is- 
sued to  the  constable  of  Jefferson  township. 
Cole  county.  Mo.,  which  was  served  there 
upon  defendant  by  a  delivery  of  a  copy  to  the 
superintendent  of  the  Insurance  department 
of  Missonri,  August  90,  1900,  according  to  the 
constable's  return,  which  followed  the  re- 
quirements In  that  particular  of  section  7991, 

ft  8ae  Jwtteai  of  Of  Fmm,  laL  SI,  Cant  Dla. 
11 6W,  en. 


Rev.  St  1899.  A  judgment  by  default  «u 
entered  before  the  Justice  September  IT. 
1900.  Upon  a  hearing  it  was  made  final  for 
the  amount  of  plaintiff's  demand.  Two  iajt 
afterwards  defendant  by  its  attorney  filed  i 
motion  to  set  aside  the  default  because  tbe 
court  had  "no  jurisdiction  to  bear,  try,  and 
determine  said  cause,"  and  because  the  Judg- 
ment was  "void  for  want  of  jurisdiction." 
The  jnstice  overruled  said  motion.  Defend- 
ant in  due  season  filed  an  affidavit  and  b(»d 
for  an  appeal  to  the  circuit  court  The  ap- 
ical as  prayed  was  allowed  by  the  Justice. 
In  the  circuit  court  defendant  by  Its  counsel 
appeared  specially  to  file  a  motion  to  dismiss 
for  substantially  the  same  reasons  assigned 
In  the  motion  to  set  aside  the  default  before 
Justice  Palmer.  The  circuit  court  overruled 
the  motion,  defendant  duly  saving  an  excep- 
tion. That  ruling  was  made  November  20, 
1900.  On  the  next  day  defendant  filed  a 
motUm  for  aecurity  for  costs,  which  tiie  court 
overruled  on  the  day  following,  November  22. 
1900.  The  cause  came  on  for  hearing  Novem- 
ber 23,  1900,  and  defendant  declined  to  fur- 
ther plead.  The  judgment  of  the  jnstice  was 
afibxaed.  After  an  unsuccessful  motion  for 
new  trial  defendant  took  Its  appeal  to  this 
court,  having  duly  preserved  excqttlons  by  a 
bill  In  the  usual  form. 

It  appears  by  a  stipulation  of  the  partiet 
In  the  cause  (filed  on  the  day  whei  the 
motion  for  new  trial  was  overmled)  that 
plaintiff  was  a  resident  of  Wanen  comty 
dating  the  pendency  of  the  suit  from  its  be- 
ginning before  the  Justice  until  said  stipnla- 
tlon  was  filed  in  the  clrcoit  court  and  that 
the  defendant  is  a  foreign  corporatioa.  The 
interesting  discussion  by  learned  counsel 
touching  the  sufficiency  of  the  service  oi  the 
original  process  in  this  action  becomes  im- 
material to  the  result  when  we  observe  that 
tbe  defendant  took  and  perfected  an  appeal 
in  proper  form  from  the  judgment  of  the  Jus- 
tice. An  action  for  $50  damages  for  convert- 
ing a  heifer  Is  a  transitory  action.  PhiintUf 
might  have  brought  It  anywhere.  If  defend- 
ant appeared  and  submitted  to  the  Jurisdic- 
tion of  the  court  Justice  Palmer  in  Mont- 
gomery county  had  jurisdiction  of  the  mb- 
ject-matter  of  the  cause;  that  is  to  say,  be 
had  lawful  power  to  hear  and  determine  ac- 
tions of  the  general  class  to  which  the  ooe 
at  bar  belonged  at  the  time  when  it  was  be- 
gun. Rev.  St  1889,  {  3835.  This  la  the  defi- 
nition of  that  sort  of  Jurisdiction  folly  recog- 
nized now  hi  Missouri.  Griffin  v.  Van  Meter. 
63  Mo.  430;  Hagerman  v.  Sutton,  91  Mo.  531. 
4  S.  W.  73;  Hope  v.  Blab:,  106  Mo.  85,  16  8. 
W.  585,  24  Am.  St  Hep.  366;  Railroad  Co.  v. 
Lowder,  138  Mo.  633.  39  S.  W.  799,  00  Am. 
St  Rep.  665;  Winnlngbam  v.  Tmeblood,  149 
Ma  680,  51  a  W.  399. 

It  is  not  disputed  that  the  circuit  court  had 
Jurisdiction  of  the  appeal  by  detendant  firon 
the  Justice  to  that  court  Bat  it  is  claimed 
on  defendant's  behalf  that,  notwithstandbig 
said  appeal  duly  taken  by  defendant^  tite  elr- 
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cDlt  court  had  no  Jniadlction  to  enter  the 
lodgment  It  prononnced.  The  existing  atat- 
ate  law.  Intending,  no  donbt,  to  alter  the  rule 
declared  In  Insurance  Go.  v.  Reislnger  (K.  O. 
1891)  43  Mo.  App.  B71,  under  the  former  law, 
luthorlzeB  a  Justice  to  Issue  process  of  sum- 
mons and  direct  the  same  for  service  to  any 
cooBtable  or  sheriff  of  the  city  or  county 
where  the  state  superintendent  of  insurance 
resides  or  has  an  office,  in  cases  where,  as 
here,  an  Insurance  company  not  incorporated 
hi  Missouri  Is  defendant.  Rev.  St.  1899,  H 
3838,  7081.  Whether  the  terms  of  the  present 
law  on  that  point  are  broad  enough  to  sup- 
port the  proceedings  now  under  review  had 
defendant  taken  no  appeal  to  the  chrcuit  court 
««  need  not  attonpt  to  determine.  Inasmuch 
as  we  are  of  opinion  that  said  appeal  by  de- 
fendant amounted  to  a  general  appearance, 
and  most  be  held  to  constitute  a  waiver  of 
any  defects  in  acquiring  Jurisdiction  over  the 
parties  in  the  proceedings  before  the  Justice. 
Tte  statute  governing  this  suoject  expressly 
declares  that  "the  affidavit  and  bond  for  ap- 
peal filed  shall  be  taken  and  considered  by  the 
appeUate  court  as  an  entrance  of  appearance." 
Id.  {  4080.  This  provision  was  intended  to  re- 
move any  doubts  ttiat  might  linger  in  any 
quarter  toochlng  the  meaning  and  scope  of 
section  4071,  Id.,  which  had  been  in  force  tor 
many  years  prior  to  the  enactment  of  the 
language  last  above  quoted.  The  history  of 
that  oiactment  easts  light  on  the  point  of  our 
present  inquiry.  It  is  proper  to  consider  that 
Ustory  in  construing  or  interpreting  any  ex- 
isting law. 

It  had  t)e«i  positively  hdd  in  several  in- 
stances that  an  appeal  by  defendant  had  the 
effect  to  care  defects  in  the  process  or  service 
to  acquire  Jurisdiction  over  the  person  of  de- 
fendant before  the  Justice.  Ser  t.  Bobst,  8 
Mo.  606;  Boulware  v.  Railroad  Co.,  79  Mo. 
494;  Gant  v.  Railway  Cio.,  Id.  S02;  Fltterllng 
T.  Railway  Ck».,  Id.  S06.  At  a  later  day  other 
decisions  were  given  which  seemed  to  discard 
that  doctrine.  Smith  v.  Simpson,  80  Mo.  634; 
Fare  v.  Ounter,  82  Mo.  632.  We  do  not  un- 
dertake to  cite  all  the  cases  alimg  the  dis- 
puted ground,  as  we  regard  the  old  Issue  as 
closed  by  the  proviso  of  the  statute  we  have 
qooted.  Rev.  St  1889,  {  4060.  The  decision 
last  above  cited  was  rendered  at  the  October 
term,  1884,  of  the  supreme  court  At  the 
next  ensuing  session  of  the  general  assembly 
the  proviso  now  appearing  In  the  last  lines 
of  section  4060,  Rev.  St  1899,  was  enacted. 
Laws  Mo.  1885,  p.  186.  Since  then  the  su- 
preme court  has  followed  the  Fltterllng  De- 
dakm  (78  Mo.  504)  as  setUed  law  (Witting 
V.  BaOway  Co.,  101  Mo.  631,  14  S.  W.  743,  10 
U  B.  A.  602,  20  Am.  St.  Rep.  636);  and  so 
have  both  courts  of  appeals  (Craig  v.  Mason 
[E.  a]  84  Mo.  App.  342;  Rice  y.  Railway  Co. 
[St  L.]  ao  Mo.  App.  110). 

Several  decisions  touching  the  subject  of 
onr  present  inquiry  clearly  Indicate  that  the 
bringing  of  an  action  in  the  wrong  locality, 
er  service  of  process  in  the  state  but  beyond 


the  territorial  Jurisdiction  of  the  Justice,  tax  a 
ease  whereof  Jurisdiction  at  the  subject-mat- 
ter exists,  is  a  mere  defect  In  acqutarlng  Juris- 
diction over  the  person  of  defendant  and 
therefore  is  waived  by  an  appeal  from  the 
Judgment  of  the  Justice.  Hembree  v.  Camp- 
bell, 8  Mo.  572;  Gant  T.  Railway  Co.,  79  Mo. 
502;  Kelly  v.  Raih-oad  Co.,  86  Ma  681;  Eu- 
bank y.  Pope  (St  L.)  27  Mo.  App.  463;  Wit- 
ting y.  Ralhxmd  (To.  (St  Ia)  28  Mo.  App.  1U3,. 
affirmed  101  Mo.  631,  14  S.  W.  743,  10  L.  R. 
A.  aOZ,  20  Am.  St  Rep.  636;  Montgomery  v. 
Insurance  Co.  (St  L.)  80  Mo.  App.  500;  John- 
taa  v.  Detrick,  152  Mo.  243,  63  S.  W.  891. 

In  view  of  these  precedents,  we  are  of  opin- 
ion that  the  apjteal  to  ttie  circuit  court  should 
be  taken  as  a  general  appearance  of  defend- 
ant in  the  cause,  and  that  the  judgment  of  the 
circuit  court  should  be  affirmed.  But  we  re- 
gret to  add  that  we  consider  that  conclusion 
contrary  to  a  previous  recent  decision  of  the 
Kansas  City  court  of  appeals  involving  the 
matai  principle  we  have  discussed.  Trimble 
v.  Blkla  (K.  C.)  88  Mo.  App.  228. 

We  therefore  certify  this  cause  to  the  su- 
preme court  in  obedience  to  the  requirement 
of  Const  Amend.  1884, 1  6. 

BLAND.  P.  J.,  and  GOODS,  J.. 


METER  et  aL  v.  PHOBNIX  IN&  GO. 

(Conrt  of  Appeals  at  St.  Louis,  Mo.    Aug.  4, 
1902.) 

APPEAL  —  RECORD  —  JURISDICTION   BELOW  — 

CONyURSION— BVIDBNCEt-INTSREST 

— RBUITTITUa. 

1.  A  defendant  who  has  appeared  and  an- 
swered to  the  merits,  but  stiU  asserts  a  want  of 
jurisdiction  over  him  personally,  must  show  by 
the  record  want  of  jurisdiction,  tiie  court  be- 
low having  overruled  his  metiSB  on  that  grooud 
to  dismiiis. 

2.  Plaintiff,  in  actioa  for  eonversion  of  cattle 
levied  on  and  sold  under  execution  on  Judg- 
ment in  favor  of  defendant  agaimit  a  third 
person,  may  give  in  evidence  an  iodcmsity  bond 
given  by  defendant  to  the  sheriff  prior  to  the 
sale. 

3.  Interest  ii  not  recoverable  as  matter  of 
right  in  action  for  conversion. 

4.  Judgment  will  be  afflnned,  appellaato  pay- 
ing costs  of  appeal  on  their  remitting;  on  notice 
and  without  objection,  amount  to  cover  interest 
erroneonsly  directed  for  them. 

Appeal  from  circuit  court,  Warren  coanty; 
Elliott  M.  Hughes.  Judge. 

Action  by  Henry  Meyer  and  another 
against  the  Phoenix  Insurance  Cioiapany, 
Judgment  for  plaintUFs.  Defendant  appeals. 
Modified. 

Peers,  Femmer  &  Peers,  for  appellant  B, 
Bosenberger  te  Son,  for  respondents. 


BARCLAY,  J.  This  action  was  brought 
in  the  Montgomery  circuit  court  October  8. 
1900.  The  plaintiffs  are  Henry  and  WllUam 
Meyer.    The  defendant  Is  the  Phoenix  Inaur> 
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ance  Company  of  Brooklyn,  a  foreign  cor- 
poration. Tbe  petition  states  a  cause  of  ac- 
tion for  the  conversion  of  certain  cattle  (de- 
scribed). It  Is  averred  that  the  cattle  be- 
longed to  the  plaintiffs  at  the  time  they  were 
levied  upon  by  Mr.  Larkln  Carter,  as  sheriff 
of  Warren  county,  by  virtue  of  an  execution 
on  a  Judgment  In  favor  of  the  Phoenix  In- 
surance Company  of  Brooklyn  (defendant  In 
this  case)  against  Morltz  Meyer,  and  that 
said  cattle  were  sold  on  said  execution  there- 
after at  the  instance  of  the  present  defend- 
ant, notwithstanding  full  notice  that  the 
cattle  were  not  the  property  of  the  defend- 
ant In  said  execution.  Farther  averments  of 
the  value  of  the  cattle  and  of  the  conversion 
of  the  proceeds  by  defendant  appear,  to- 
gether with  a  prayer  for  judgment  for  $200, 
Interest  and  costs.  The  answer  of  defend- 
ant will  be  described  later.  The  cause  was 
tried  with  the  aid  of  a  Jury. 

Testimony  was  given  by  plaintiffs  tending 
to  prove  that  nine  head  of  cattle  belonging 
to  them  were  levied  upon,  as  charged  in  the 
petition,  and  that  the  cattle  were  sold  March 
24,  1900,  under  an  execution  In  favor  of  said 
Insurance  company.  It  further  appeared  on 
that  side  that  an  attorney  for  the  present 
plalntilTs  protested  against  the  levy,  and 
that  plaintiffs  claimed  the  cattle  as  theirs 
at  that  time.  But  the  sheriff  took  an  in- 
demnifying bond  to  himself  from  the  execu- 
tion plaintiff  (the  insurance  company),  and 
then  proceeded  to  a  sale  of  the  cattle,  by 
direction  of  the  attorney  for  the  company. 
The  cattle  of  plaintiffs  were  sold,  along  with 
an  ox  belonging  to  one  of  the  plaintiffs  in- 
dividually, and  the  total  amount  realized 
was  a  little  more  than  $157.  There  was 
testimony  before  the  court  that  the  fair 
market  value  of  the  animals  at  that  time 
was  greater  than  said  sum.  They  were  bid 
in  by  an  attorney  on  behalf  of  the  plaintiffs 
in  this  action,  and  thus  were  restored  to  the 
possession  of  plaintiffs.  The  indemnifying 
bond  was  offered  in  evidence  by  plaintiffs  at 
the  trial  against  the  objection  of  defendant's 
counsel.  There  was  considerable  testimony 
given  on  behalf  of  defendant  tending  to  dis- 
prove the  facts  shown  on  behalf  of  platntifls, 
bnt  It  will  not  be  necessary  to  fully  recite 
that  testimony.  A  number  of  points  of  error 
are  assigned  upon  the  proceedings  in  the  cir- 
cuit court  . 

1.  It  is  first  claimed  that  the  court  should 
hare  dismissed  the  cause  for  want  of  Juris- 
diction. It  is  admitted  that  plaintiffs  reside 
In  Warren  county,  and  that  defendant  Is  a 
corporation  incorporated  by  another  state. 
The  record  before  this  court  recites  that  the 
summons  was  "returned  executed  on  the 
10th  day  of  October,  1900"  (without  showing 
how),  and  that  an  amended  answer  was  filed 
by  defendant  November  22,  1900,  containing 
a  general  denial,  a  plea  of  estopp^  and  no 
plea  of  any  sort  to  the  Jurisdiction  of  the 
court  It  cannot  be  successfully  claimed 
that  there  was  any  defect  of  Jurisdiction 


over  the  subject-matter  of  the  cause  In  tbe 
court  where  It  originated.  Meyer  v.  insur- 
ance Ck>.  (Mo.  App.  St  li.;  decided  at  tliia 
term)  69  S.  W.  63a  Nor  la  there  anything 
in  the  record  here  to  indicate  any  want  of 
Jurisdiction  over  the  person  of  dtfaidant 
Where  a  defendant  has  appeared  and  an- 
swered by  a  plea  to  tbe  merits,  and  still 
asserts  a  want  of  Jurisdiction  over  hlnr  per- 
sonally, it  devolves  on  him  to  exhibit  sucb 
a  condition  of  the  record  as  will  show  sndi 
alleged  want  of  Jurisdiction.  In  the  absence 
of  such  a  showing,  it  is  our  duty  to  assome 
that  tlie  trial  court  committed  no  ertot  In 
proceeding  to  Judgment  Huxley  v.  Hamdd, 
62  Mo.  516.  In  such  circumstances  the 
maxim  that  the  trial  court  should  be  pre- 
sumed to  have  rightly  acted  Is  applicable. 
Defendant  (appearing  specially)  filed  a  mo- 
tion to  dismiss  for  want  of  JurisdlcUm  in 
the  trial  court  before  filing  tbe  answer,  but 
no  facts  disclosing  any  want  of  Jurisdiction 
are  shown  by  the  record,  and  the  learned  ci^ 
cult  Judge  overruled  the  motion.  No  error 
in  that  ruling  appears.  There  la  nothing 
whatever  in  the  transcript  on  this  appeal 
tending  to  avoid  or  diminish  the  effect  of 
the  defendant's  answer  to  the  merits  as  a 
general  appearance,  and  there  Is  nothing  in 
the  answer  Itself  to  that  effect  althoaj^  it 
Is  now  undoubted  law  In  Missouri  that  a 
plea  to  the  Jurisdiction  ovw  the  person  may 
be  Joined  In  the  same  answer  with  a  plea 
to  the  merits  of  the  action.  Little  v.  Har- 
ringtoui  71  Mo.  890;  Byler  T.  Jones,  79  Ma 
261. 

2.  It  is  claimed  that  tbe  court  erred  In 
admitting  as  evidence  the  bond  of  indemnity 
given  by  the  execution  plaintiff  to  the  sher 
iff  prior  to  the  sale  of  the  cattle  levied  upon. 
It  has  been  settled  by  adjudications  in  Mis- 
souri that  such  a  bond  may  be  given  in  evi- 
dence to  show  a  participation  of  the  signrrii 
thereof  in  such  a  trespass  as  an  unlawful 
levy.  Wetzell  v.  Waters,  18  Mo.  396;  Peck- 
bam  V.  Glass  Co.  (St.  L.)  9  Mo.  App.  4o9. 

3.  Defendant  furthermore  complains  of  tlie 
Instructions  given  for  plaintiffs.  One  of  them 
Is  as  follows:  "The  court  Instructs  tbe  Jury 
that  the  measure  of  damages  Is  what  tbe 
cattle  brought  at  the  sale,  together  with  6 
per  cent  Interest  from  the  Institution  of  this 
suit."  It  has  been  declared  by  the  Secornl 
division  of  the  supreme  court  in  two  cases  of 
comparatively  recent  date,  expounding  the 
section  of  our  law  which  Is  now  section  2S69, 
Rev.  St  1899,  that  In  an  action  for  conver- 
sion interest  Is  not  recoverable  as  a  matter  of 
strict  right,  but  it  may  be  awarded  by  tbe 
Jury  If  they  «ee  fit  State  v.  Hope,  121  Ma 
84,  25  S.  W.  893;  Carson  v.  Smith.  133  Mo. 
606,  34  S.  W.  855.  That  doctrine  has  been 
applied  by  both  of  the  courts  of  appeals. 
Eagle  Co^st  Co.  ▼.  Wabash  R.  Co.  (St  L) 
71  Ma  App.  626;  Wheeler  v.  McDonald  (K 
0.)  77  Mo.  App.  213.  It  has  been  farther 
held  that  any  such  claim  for  Interest  must  be 
made  in  the  petition  as  a  foundation  for  any 
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recorery  an  that  ncconnt.  Horner  t.  Railway 
Co.  (St.  Ijw)  70  Mo.  App.  285.  In  tbe  cue  at 
bar  no  such  claim  appears  In  tbe  petition. 
Whether  the  ruling  last  cited  would  be  ap- 
plicable where  the  given  inatmction  only  au- 
thorized the  recoTery  of  interest  from  the 
bringing  of  the  action  we  need  not  atop  to  dis- 
cuss. IrrespectlTe  of  the  question  of  plead- 
ing, no  recovery  of  Interest  could  be  sanc- 
tioned, in  an  action  aC  tort  such  as  this,  from 
any  date  prior  to  the  verdict  unless  the  Jury 
tbonid  see  fit  to  approve  that  recovery,  in 
view  of  the  decisions  In  the  supreme  court 
above  mentioned.  So  the  question  of  pleading 
is  a  minor  one  at  this  time. 

It  the  data  furnished  by  the  record  here 
were  sufficiently  definite,  it  might  be  possible 
to  cure  the  error  Just  pointed  out  by  directing 
a  remittitur.  But  it  Is  in  evidence  that  the 
nine  head  of  cattle  of  plaintiffs  were  sold 
along  with  one  belonging  to  one  of  the  plain- 
tiffs severally.  The  total  sum  realized  for  all 
tbe  ten  appears  to  have  t>een  a  little  more 
than  $157,  but  tbe  price  or  value  of  the  ani- 
mals is  nowhere  stated  in  this  record  in  such 
a  way  as  to  permit  us  to  Identify  the  price  of 
tbe  nine  animals  belonging  to  plaintiffs.  The 
"sale  bill"  mentioned  In  evidence  (which  is 
probably  one  of  the  papers  forming  part  of 
the  return  on  the  execution)  may  disclose  the 
needful  information,  but  it  has  not  been  pre- 
sented in  tbe  record  in  any  form  by  either 
party  In  these  appellate  proceedings.  It 
leems  necessary  to  reverse  the  judgment  in 
order  to  correct  this  error,  in  the  absence  of 
facts  of  record  to  allow  of  its  correction  oth- 
erwise. 

4.  There  was  ample  evidence  tending  to 
prove  that  the  cattle  sold  were  the  property 
of  plaintiffs  as  partners,  and'that  their  attor- 
ney Iiad  protested  against  the  levy  and  sale 
TThlch  forms  the  gist  of  the  charge  of  conver- 
sion. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

BLaANH,  p.  J.,  and  GOODE,  J.,  concnr. 

PER  CURIAM.  A  motion  has  been  made 
by  plaintiffs  In  this  case  for  leave  to  reduce 
the  Judgment  by  remittitur  to  the  extent  of  55. 
Upon  this  motion  the  tacts  show  that  such  a 
remittitur  is  more  than  adequate  to  correct 
tbe  error  complained  of.  although'  those  facts 
did  not  appear  on  the  original  hearing.  The 
defendant,  having  been  duly  notified  of  the 
motion  fi  r  leave  to  file  a  remittitur,  has  en- 
tered no  objection  thereto.  As  we  are  satis- 
fled,  in  the  absence  of  any  contrary  showing, 
that  tbe  amount  proposed  to  be  relinquished 
Is  ample  to  cure  the  error  pointed  out  in  tbe 
original  opinion,  the  Judgment  announced  is 
now  modified  by  permitting  plaintiffs  to  remit 
$5  thereof,  and  affirming  It  as  to  the  residue 
of  tbe  recovery,  but  the  costs  of  the  appeal 
are  taxed  against  the  plaintiffs. 
89  S.W.-41 


THOMPSON  T.  BUTTON. 

(Court  of  Civil  Appeals  of  Texas.     June  28, 
1902.) 

TRESPASS  TO  TRY  TITLE— ADVERSE  POSSES- 
SION—SCHOOL LANDS— PRIVITY  OP  POSSHd- 
SION  —  DEED  —  QUESTION  FOR  JURY  —  CON- 
TRACT TO  PURCHASB-EVIDE.NCB. 

1.  Where  an  application  for  the  purchase  of 
school  land  has  been  made  and  the  obligation' 
for  tbe  price  given  and  patent  thereafter  istsued- 
to  tbe  purchaser,  the  land  was  so  far  sepuniied 
from  the  public  domain  between  the  filing  of 
the  application  and  issue  of  tbe  patent  that 
adverse  possession  during  such  period  should 
be  Included  In  compntlng  the  10-year  limitation' 
prescribed  b.v  statute. 

2.  Where,  in  an  action  of  trespass  to  try  title, 
there  is  evidence  that  defendant  and  his  grantor 
have  been  in  possession  for  several  years,  and 
that  such  grantor  purchased  the  interest  and 
acquired  possession  from  one  who  entered  into 
possession  more  than  10  years  before  the  action 
was  commenced,  but  who  Rave  no  deed  to  de- 
fendant's grantor,  the  question  of  limitations 
and  privity  of  possession  should  be  submitted  to 
the  jury. 

3.  Where  a  person  went  into  possession  of 
lond  nnder  a  contract  to  purchase,  with  which 
he  did  not  comply,  and  delivered  possession  to 
defendant,  who  claims  adversely  to  the  owner, 
the  time  such  person  was  so  in  possession  can- 
not be  Included  in  the  10-year  limitations, 

4.  A  transfer  of  title  to  land  cannot  be  shown 
b^  parol,  though  such  evidence  may  be  suffi- 
cient to  show  privity  of  possession,  so  as  to 
put  in  operation  the  statute  of  limitations. 

Appeal  from  district  court,  ilcCuUoch  coun- 
ty; John  W.  Goodwin,  Judge. 

Action  by  M.  C.  Button  against  Oscar 
Thompson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

J.  A.  Adkins,  3.  E.  Shropshire,  and  F.  M. 
Newman,  for  appellant. 

FISHER,  C.  J.  This  Is  an  acUon  of  tres- 
pass to  try  title  by  appellee  against  Oscar 
Thompson  for  160  acres  of  land,  situated  In 
McCnlloch  county,  described  as  the  8.  B.  % 
of  school  section  No.  182.  Tbompson  dis- 
claimed as  to  all  of  the  land  except  as  to 
9  »»»/iooo  acres,  and  as  to  that  he  pleaded 
not  guilty,  the  3,  5,  and  10  years'  statutes  of 
limitation,  and  suggested  Improvements  In 
good  faltb.  The  court  peremptorily  instruct- 
ed the  Jury  to  find  for  the  appellee,  Dutton. 

The  plaintiff,  as  evidence  of  title.  Intro- 
duced patent  from  the  state  to  M.  C.  Dutton, 
assignee  of  James  A.  Brooke,  for  160  acres, 
which  is  described  as  the  8.  B.  %  of  section 
182,  In  district  No.  3,  surveyed  by  Houston 
&  Great  Northern  Railroad  Company.  Tbe 
patent  was  dated  the  26th  of  November,  1889, 
On  the  26th  day  of  February,  1877,  J.  A. 
Brooke  made  his  application  for  the  same 
land  as  described  in  the  patent,  which  was 
sold  and  awarded  to  Brooke  under  said  ap- 
plication. The  obligation  of  Brooke  for  the 
purchase  of  tbe  land  applied  for  bears  date 
May  30,  1877.  The  appellant,  Oscar  Thomp- 
son, was  made  a  party  to  this  suit  on  the  12th 

^  3.  See  Adverse  PosaesBlsoa,  vol.  1,  Cent.  Dig.  {  343. 
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day  of  December,  1887.  Upon  the  trial 
Tbompson  Introduced  tn  eyidence  a  quitclaim 
deed  from  one  B.  M.  Burks  to  himself,  dated 
October  11,  1882,  conveying  to  him  9  t«3/iooo 
acres  out  of  the  S.  H.  %  of  section  182,  the 
land  in  controvarsy.  He  also  Introduced 
deed  of  date  February  12,  1881,  from  one  J. 
R.  Nuun  to  B.  M.  Burks,  conveying  the  same 
land  as  described  In  the  above  deed.  There 
Is  evidence  in  the  record  which  tends  to  show 
that  in  the  spring  of  1877  one  Hardee  went 
Into  actual  possession  of  the  land  in  contro- 
versy, and  erected  improvements  upon  the 
same,  and  that  he  continued  to  occupy  the 
property  untU  the  spring  of  1878,  when  he 
sold  the  same  to  Nunn.  There  Is  no  evidence 
of  a  deed  from  Hardee  to  Nunn,  but  there  is 
some  evidence  which  has  a  tendency  to  estab- 
lish a  parol  sale  from  Hardee  to  Nunn,  and 
there  is  evidence  which  tends  to  show  that 
after  the  purchase  by  Nunn  he  took' posses- 
sion and  actually  occupied  the  premises  un- 
til he  sold  to  Burks,  and  that  Burks  contin- 
ued to  occupy  the  premises  until  he  sold  to 
the  appellant  Thompson,  and  that  Thompson 
continued  to  occupy  the  premises  until  aft» 
he  was  made  a  party  to  this  suit. 

We  think  the  court  erred  In  peremptorily 
instructing  a  verdict  for  the  plaintiff.  The 
facts  in  evidence  raised  the  issue  of  10-year 
limitation.  Commencing  from  the  date  of 
possession  by  Hardee,  which  was  In  the 
spring  of  1877,  more  than  10  jears  elapsed 
to  the  time  that  the  appellant,  Thompson,  was 
made  a  party  defendant  to  the  suit.  It  is 
true  that  during  that  period  the  land  bad 
never  been  patented,  but  the  application  to 
purchase  It  had  been  made  by  Brooke  in  Feb- 
ruary, 1877,  and  his  obligation  for  the  pur- 
chase price  was  made  In  May,  1877,  and  it  is 
clear  that  the  patent  that  was  subsequently 
Issued  was  based  upon  the  title  thus  acquired 
by  Brooke.  When  the  state  parted  with  title 
by  patent,  it  related  back  to  the  inception  of 
title,  which  commenced  with  the  application 
to  purchase,  and  the  title  established  at  that 
time  was  sufficient  to  sever  the  land  from  the 
mass  of  the  public  domain,  so  that  limitation 
would  operate  against  It.  The  evidence  is  of 
such  a  character  that  the  Jury  may  have 
reached  the  conclusion  that  a  privity  of  pos- 
session extended  from  Thompson  back  to 
Hardee;  and,  such  being  the  case,  the  ques- 
tion of  limitation  should  have  been  submitted. 

There  is  some  slight  evidence,  which  is 
shown  by  the  testimony  of  M.  C.  Dutton,  to 
the  effect  that  Hardee  acquired  possession 
from  Brooke  under  a  contract  to  purchase  the 
land  In  controversy,  the  terms  of  which  con- 
tract, the  witness  testified,  Hardee  never 
complied  with.  If  Hardee  went  into  posses- 
sion under  a  contract  to  purchase  from 
Brooke,  which  he  did  not  comply  with,  he 
would  occupy  the  attitude  of  a  defaulting  ven- 
dee. In  whose  favor  no  limitation  would  run 
as  long  as  that  relationship  continued;  and, 
if  such  was  the  case,  the  time  of  occupancy 
and  posseasion  by  Hardee  could  not  be  com- 


puted as  an  adverse  possession  under  tbe 
statutes  of  limitation.  Whether  this  was  tbe 
case  or  not  was  a  question  of  fact  for  tlie 
jury. 

There  was  no  error  In  tbe  court's  refosinc 
to-  submit  to  the  Jury  the  existence  of  a  title 
In  Hardee  on  tbe  question  of  ontstanding 
title,  or  on  the  Issues  raised  by  pleading  the 
statutes  of  three  and  five  years'  limitation. 
There  was  no  written  evidence  of  title  from 
Brooke  to  Hardee.  The  evidence  bearing  on 
this  subject  is  of  too  meager  a  character  to 
establish  a  conveyance  by  Brooke  to  Harden. 
Under  the  10-year  statute  of  limitation,  parol 
evidence  may  be  sufficient  to  establish  privity 
of  poBsesslon  between  the  defoidant  and  tbe 
other  occupants  of  the  premises,  so  as  to  pat 
in  operation  the  statutes  of  limitation;  but 
while  this  rule  exists  in  such  a  case,  the  stat- 
utes of  fraud  and  the  law  r^rolating  the  con- 
veyancing of  real  estate  apply  where  the  pnr- 
pose  is  to  transfer  title.  This  being  the  case, 
there  was  no  error  in  the  court's  submitting 
to  the  jury  any  Issue  that  the  appellant 
Thompson,  acquired  title  from  Hardee,  be- 
cause there  is  no  written  conveyance  from 
Hardee  to  Nunn;  nor  does  the  evidence  estab- 
lishing Nunn's  right  to  the  land  present  a 
state  of  facts  that  would  authorise  the  court 
to  decree  specific  performance  in  favor  ot 
Nimn.  The  most  that  can  be  said  of  tbe  evi- 
dence In  connecting  Nunn  with  Hardee  is 
that  It  was  of  sufficient  force  to  atithorize  the 
Jury  to  pass  upon  the  question  whether  there 
was  a  privity  of  possession  between  Nunn 
and  Hardee. 

We  are  also  of  the  opinion  that  there  to 
some  evidence  In  the  record  of  sufficient  force 
to  have  Justified  the  court  In  submitting  to 
the  Jury  the  Issue  of  improvements  to  good 
faith. 

For  the  reasons  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


NORWOOD  V.  SNBLL  et  at 

(Court  of  Civil  Appeals  of  Texas.    Jtine  28, 
1902.) 

TRESPASS  TO  TRY  TITLBJ— BVIDENCB— ADKIN- 
ISTRATOR'S  SALB^-ORDERS— DB- 
FBCnVB  DESCRIPTIONS. 
1.  Where  in  an  action  of  trespass  to  try  titl« 
tbe  plaintiff  claimed  through  an  administrator's 
sale,  the  orders  of  the  probate  court  directing 
tbe  Rale,  though  one  contained  an  imperfect  de- 
scription of  the  land   and   the  other  contained 
no  deBcription,  should  be  received  in  evidence, 
since  sucn  defects  did  not  render  the  otden 
void. 

Appeal  from  district  court.  Red  River 
county;    Ben    H.  Denton,  Judge. 

Action  of  trespass  to  try  title  by  P.  T.  Nor- 
wood against  W.  K.  Bnell  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

Tl.  See  Bzecuton  and  Admlnlittaton,  toL  O, 
CUA.  Die  i  IM*. 
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W.  T.  Armistead,  Dan  T.  Leary,  and  0«o. 
T.  Vaagban,  for  appellant.  Cbamben,  Doak 
i  Kennedy,  toe  appellees. 

FISHBR,  O.  J.  Appdlanf  ■  aaslgnment  of 
ffTor  la  well  taken.  The  court  Bbould  have 
admitted  the  evidence  of  the  plaintiff  set  out 
under  this  assignment.  The  instruments 
offered  in  the  line  of  the  plaintUTs  title  are 
uot  void  on  account  of  the  want  of  or  an  Im- 
perfect description,  nor  Is  there  a  fatal  vari- 
ance between  the  description  given  in  plain- 
tiff's amended  petition  and  the  land  described 
in  the  instruments  offered  in  evidence;  The 
supreme  court,  on  questions  certifled  in  this 
case,  have  decided  (68  S.  W.  773)  that  the 
signature  of  the  Judge  to  the  probate  minutes 
-was  not  essential  to  the  validity  of  the  orders. 

Judgment  reversed,  and  cause  remanded. 


IIL'MB   V.   JOHN   B.   HOOD   CAMP   CON- 
FEDERATE VETERANS. 
(Court  of  Civil  Appeals  of  Texas.    Jane  18t 
1902.) 

CONTBACT  OF  SAt.^:— RESCISSION— OF7BR'- 
WAIVKR— APPEAL. 

1.  A  trial  court  can  rescind  an  order  award- 
ing a  new  trial,  and  reinstate  the  judgment. 

2.  In  an  action  to  rescind  the  purchase  of  a 
judgment,  a  proposition  by  the  buyer  which 
merely  recited  numerous  alleged  facta,  and  pre- 
sented arguendo  various  reasons  why  the  seller 
should  refund  the  purchase  price,  but  contained 
DO  specific  offer  to  rescind,  was  properly  ex- 
-clnded. 

3.  A  positive  assertion  of  ownership  by  ttie 
buyer  of  a  judgment  in  open  court,  four  months 
after  the  purchase  thereof,  and  long  after  he 
bad  knowledge  of  all  the  facts  reijed  on  for  a 
rescission,  which  assertion  was  admitted  to  be 
a  fact  by  all  parties,  operated  as  an  election 
to  retain  the  judgment,  and  a  waiver  of  his 
right  to  rescind. 

4.  A  verdict  will  not  be  disturbed  on  appeal 
where  it  is  supported  by  evidence,  though  such 
evidence  was  contradicted. 

Appeal  from  district  court,  Travis  county; 
R.  L.  Penn,  Judge. 

Action  by  J.  L.  Hume  against  John  B. 
Hood  Camp  (confederate  Veterans  to  rescind 
the  purchase  of  a  Judgment  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Walton  &  Walton  and  A.  S.  Phelps,  for  ap- 
pellant Asbby  S.  James  and  Jas.  H.  Rot>ert- 
son,  for  appdlee. 

KBY,  J.  This  action  was  brought  by  ap- 
pellant for  the  rescission  of  an  executed  con- 
tract of  purchase  by  the  plaintiff  from  the 
defendant  John  B.  Hood  Camp  Confederate 
Veterans  of  a  Judgment  which  the  defendant 
bad  obtained  against  CJhas.  A  Newning, 
Charity  U  Newning,  Oeo.  P.  Warner,  and 
Wm.  H.  Stacy;  and  the  plaintiff  also  sought 
to  recover  damages  in  the  sum  of  $8,000,  paid 
by  him  for  the  Judgment.  The  grounds  upon 
which  be  based  his  action  were  alleged  mis- 
representations made  by  the  agent  of  the 
eunp,  whereby  it  is  alleged  Hume  was  Inr 


duced  to  purchase  the  Judgment.  There  was 
a  Jury  trial,  resulting  in  a  general  verdict  for 
tbe  defendant,  and  the  plaintiff  has  appealed. 
In  disposing  of  the  appeal,  this  court  de- 
cides the  following  questions: 

1.  On  motion  of  the  plaintiff  seasonably 
made,  the  trial  court  entered  an  order  grant- 
ing a  new  trial.  Thereafter,  on  motion  of  the 
defendant  the  court  set  aside  the  order  grant- 
ing tbe  new  trial,  and  reinstated  the  judg- 
ment for  the  defendant,  and  this  action  of  the 
court  is  complained  of  in  tbe  first  assignment 
of  error.  While  we  have  found  no  case  in 
tbis  state  in  which  the  question  has  arisen  In 
tbe  exact  manner  in  which  It  is  presented  in 
tliis  case,  still  there  are  numerous  decisions 
wMch  announce  the  doctrine  that  at  any  time 
before  the  expiraticm  of  tbe  term,  our  courts 
possess  the  power  to  correct  errors  committed 
during  the  term,  and  to  make  such  orders  as 
may  be  necessary  to  reach  that  result  (Tem- 
pleton  T.  Gibbs  [Tex.  Civ.  App.]  26  S.  W.  736; 
Puckett  V.  Reed,  37  Tex.  308;  Williams  v. 
Huling,  43  Tex.  113;  Linn  v.  Lecompte,  47 
Tex.  440;  Bryorly  v.  CSark,  48  Tex.  345;  Blum 
v.  Wettermark,  68  Tex.  125;  Stuart  v.  Tele- 
phone Co.,  66  Tex.  680,  18  8.  W.  351,  56  Am. 
Uep.  68&);  and  in  14  Enc.  PI.  &  Prac.  948, 
tbe  test  reads:  "To  prevent  a  failure  of  Jus- 
tice, a  court  may  vacate  its  order  granting  or 
refusing  a  new  trial,  and  change  such  order." 
In  view  of  the  doctrine  announced  in  tbe  au- 
thorities cited,  we  hold  that  the  trial  court 
possessed  the  power  to  rescind  the  order 
awarding  a  new  trial,  and  reinstate  tbe  Judg- 
ment. And  we  also  hold  that  in  this  partic- 
ular case,  while  the  course  pursued  was  un- 
usual, still  it  Is  not  shown  that  the  court 
abused  its  discretion. 

2.  Several  objections  are  urged  to  the  gen- 
eral charge  prepared  by  the  court  and  certain 
special  instructions  glvea  at  tbe  instance  of 
tbe  defendant.  We  think  tbe  charge  of  the 
court,  as  supplemented  by  tbe  special  Instruc- 
tions given,  embodied  a  fair  and  correct 
statement  of  tbe  rules  of  law  applicable  to 
the  case,  and  fairly  and  correctly  submitted 
to  the  Jury  tbe  issues  of  fact  upon  which  tbe 
rights  of  tbe  parties  depended.  At  any  rate, 
upon  the  subject  of  instructions,  we  pwceive 
no  error  of  which  the  appellant  can  complain. 

8.  We  also  hold  that  the  rulings  complained 
of  in  reference  to  the  admission  of  testimony 
were  correct.  It  was  impiaterial  why  CoUett 
had  been  appointed  agent  for  the  defendant 
to  sell  the  judgment.  What  is  termed  in  the 
briefs  "Hume's  proposition  for  rescission" 
was  properly  excluded  for  several  reasons. 
It  embodied  a  recital  of  numerous  alleged 
facts,  and  presented  in  the  form  of  argument 
various  reasons  why  it  was  contended  that 
John  B.  Hood  Camp  should  refund  Hume  the 
money  he  had  paid  for  the  Judgment;  but  it 
contained  no  specific  offer  to  rescind  the  con- 
tract and  convey  the  Judgment  back  to  the 
camp.  Bnt  as  the  statement  of  facts  is  pre- 
pared, we  think  the  question  of  rescission  is 
eliminated  from  tbe  case.  Tbe  contract  of 
.gitized  by  V^..       -       _  .C 
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sale  was  made  In  Maj,  1901.  Thereafter  a 
writ  of  garnishment  was  sned  out  on  the 
judgment  that  had  been  assigned  to  Hume, 
and  In  reference  to  that  proceeding  the  state- 
ment of  facts,  which  Is  agreed  to  by  the  par- 
ties, reads  thus:  "Defendants  proved  by 
Fred  Carlton  that  he  sued  out  this  writ  of 
garnishment  at  the  instance  of  J.  L.  Hume 
for  his  benefit,  that  he  made  no  agreement  in 
regard  to  same,  and  told  his  attorney,  W.  M. 
Walton,  he  could  not  do  so,  but  would  only 
do  what  he  could  personally  to  help  Hume 
make  his  debt;  that  on  appearance  day,  the 
Orst  Tuesday  In  September,  1901,  when  this 
case  was  called,  he  inquired  of  Hume  what 
disposition  he  wanted  made  of  it,  and  Hume 
referred  him  to  his  attorney,  MaJ.  Walton, 
who  Instructed  him  to  take  judgment  by  de- 
fault, which  he  did,  being  a  judgment  for 
about  $14,000  against  the  said  corporation; 
that  afterwards,  ou  September  22,  1901,  on 
motion  by  garnishee  to  set  aside  this  judg- 
ment, Maj.  Walton  appeared,  and  In  open 
court,  and  as  attorney  for  J.  L.  Hume,  claim- 
ed th4t  J.  L.  Hume  was  the  owner  of  the 
judgment  against  Stacy  and  others,  and  all 
parties  admitted  this  fact,  and  that  he  was 
entitled  to  the  default  judgment,  and  the 
comt  set  aside  the  default  judgment  upon 
this  admission."  It  will  be  noted  that  the  ex- 
cerpt quoted  does  not  state  that  Carlton  tes- 
tified to  certain  facts,  but  states  that  the  de- 
fendants proved  certain  facts  by  Carlton. 
Maj.  Walton,  who  appears  to  have  been 
Hume's  attorney  at  the  time  he  purchased  the 
judgment  and  ever  since,  was  a  witness  in 
the  case;  and,  while  there  may  be  some  dis- 
crepancy between  him  and  Carlton  as  to  how 
and  why  the  garnishment  suit  was  Instituted, 
still,  neither  he  nor  any  other  witness  denied 
the  latter  part  of  the  aljove  statement,  to' the 
effect  that  on  September  22,  1901,  he,  as 
Hume's  attorney,  appeared  In  court,  when 
the  garnishee's  motion  to  set  aside  the  de- 
fault judgment  was  heard,  and  claimed  that 
Hume  was  the  owner  of  the  judgment  against 
Stacy  and  others.  As  the  record  stands,  it 
seems  that  Hume  has  admitted  that  four 
months  after  he  purchased  the  Newning- 
Stacy  judgment,  and  long  after  he  had  knowl- 
edge of  all  the  facts  now  relied  on  for  a  re- 
scission, he  solemnly  asserted  his  ownership 
of  that  judgment  in  open  court,  which  asser- 
tion, the  record  shows,  was  admitted  to  be  a 
fact  by  all  parties.  This  positive  assertion 
of  ownership  and  effort  to  secure  benefits  re- 
sulting therefrom,  made  after  having  full 
knowledge  of  all  the  facts  relied  on  for  rescis- 
sion of  the  contract  of  sale,  must  be  held  to 
operate  as  an  election  then  made  by  Hume  to 
retain  his  ownership  of  the  judgment  and  a 
waiver  of  his  right  to  rescind. 

4.  Complaint  is  also  urged  against  the  ver- 
dict upon  the  ground  that  it  is  contrary  to  the 
testimony.  Waiving  the  fact  that  appellant 
has  presented  no  assignment  of  error  com- 
plaining of  the  action  of  the  trial  court  in  not 
setting  aside  the  verdict,  and  considering  the 


question  as  properly  raised,  we  are  of  opin- 
ion that  this  court  should  not  award  a  new 
trial  for  -that  reason.  The  testimony  of  the 
witness  Carlton,  while  sharply  in  conflict  on 
some  material  points  with  that  given  by  the 
plaintiff  and  the  witness  Maddox,  sivportB 
the  conclusion  reached  by  the  Jnry.  Tlie 
jury  had  the  witnesses  t>efore  them,  they  ob- 
served their  manner  of  testifying,  and  It  was 
peculiarly  their  province  to  determine  wliicli 
were  the  most  credible^  and  the  trial  court 
having  like  opportunities  of  observation,  and 
having  refused  to  disturb  the  verdict,  It  wooU 
not  be  proper  for  this  court  to  do  bo. 

No  reversible  error  has  been  shown,  and 
the  judgment  will  be  affirmed.    Affirmed. 


DARRAGH  et  al.  v.  O'CONNOR  et  ai. 

(Court  of  Civil  Appeals  of  Texas.    Jane  18. 
1002.) 

CONTRACTS  —  CONSTRUCTION  —  BREACH  — AC- 
CRUAL OP  CAUSE  OP  ACTION— VENUE-CON- 
TRACTS TO  BE  PE»FORHBD  IN  CB£TAIN 
COUNTIES. 

1.  Plaintiff's  aEslgnor,a  stone  company,  agreed 
to  furnish  defendant  all  the  stone  necessarj  to 
carry  out  a  contract  between  defendant  and  the 
government.  Defendant  was  to  take  the  stone 
out  of  certain  quarries,  and,  after  secnring  al> 
the  Btone  he  wanted,  was  to  surrender  posses- 
sion of  the  quarries  in  good  working  order, 
after  giving  notice  of  his  Intention.  Defend- 
ant's government  contract  required  him  to  main- 
tain toe  work  for  five  years  after  completion. 
None  of  the  offlcers  of  the  stone  company  sav 
the  government  contract,  but  its  president  had 
a  chance  to  read  It,  and  the  quarrying  contract 
was  entered  into  with  notice  from .  defendant 
that  he  would  have  to  maintain  the  work  for 
five  years  after  completion.  A  year  and  a  half 
after  such  completion  plaintiff  sned  defendant 
for  breach  of  the  covenant  to  leave  the  quar- 
ries in  good  working  order.  Defendant  had 
given  DO  notice  of  discontinuance,  but  had  re- 
moved all  his  quarrying  machinery,  paid  all  he 
owed  for  stone  to  date,  and  plaintiff  was  in  pos- 
session. The  government  work  needed  repairs, 
bnt  defendant  had  not  been  called  upon  to  make 
them.  Held,  that  plaintiff's  cause  ot  action  bad 
not  accrued,  and  would  not  accrue  until  the 
expiration  of  the  five  years. 

2.  Under  Rev.  St.  18i»,  art  1194,  snbd.  5, 

Eroviding  that,  where  a  written  contract  is  to 
e  performed  In  a  certain  county,  suit  thereon 
may  be  brought  in  such  county,  the  right  to 
sue  on  a  written  contract  in  a  certain  connt; 
does  not  depend  upon  any  express  provision  in 
the  contract  that  it  is  to  be  performed  in  such 
connty,  but  it  is  anfflclent  if  the  contract  most 
necessarily  be  performed  In  the  connty  where 
the  suit  is  brought. 

Appeal  from  district  court,  Burnet  connty; 
John  M.  Furman,  Judge. 

Action  by  Thomas  Darragh  and  otheis 
against  John  F.  O'Connor  and  others.  From 
a  judgment  in  favor  of  defendants,  plalntifls 
appeal.    Afllrmed. 

J.  Q.  Cook,  Ike  D.  White,  and  Matthews  & 
Browning,  for  appellants.  Jas.  B.  &  Cbas. 
J.  Stubbs,  Dayton  Moses,  and  West  &  Coch- 
ran, for  appellees. 

FISHER,  C.  J.  This  Is  an  acUon  by  tbe- 
appellants  against  ai^ellees  to  recover  dam- 
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ages  for  the  breach  of  a  contract,  whldi  If 
tuOj  set  out  in  the  findings  of  the  trial  court 
hereinafter  stated.  The  appellees  pleaded 
their  privilege  to  be  sued  In  the  county  of 
Galveston,  where  they  resided,  and  that  the 
salt  was  pr«natnrely  brought.  The  trial 
court  held  that  the  suit  was  prematurely 
brought,  and  entered  a  Judgment  of  dlsmls- 
saL  The  conclusions  of  fact  aud  law  of  the 
trial  court  are  as  follows: 

"(1)  I  find  that  on  or  obout  the  12tb  day  of 
April,  1S82,  the  Texas  Capitol  Granite  Com- 
pany and  the  def«idant8  herein  entered  into 
a  contract,  the  material  parts  of  which  are 
as  foUows:  'First  The  Texas  Capitol  Oian- 
Ite  Company  agree  to  sell  to  O'Connor,  Laing 
ft  Smoot  all  the  granite  stone  that  may  be 
necessary  to  complete  their  contract  with  the 
government  In  their  work  at  Galveston  at 
seven  and  one-half  (T^  cents  per  ton,  said 
stone  to  be  quarried  and  removed  by  said 
O'Connor,  Laing  &  Bmoot  at  their  own  cost 
and  ecpense  in  every  particular,  and  pay- 
ment for  the  same  shall  be  made  in  fuU  at 
the  First  National  Bank  of  Bnmet.  Texas, 
monthly,  between  the  first  (1st)  and  fifth  (5th) 
of  every  month,  or  so  soon  as  the  government 
estimate  is  paid  for  all  the  stone  shipped  dur- 
ing the  previous  month.'  Third.  No  granite 
quarried  and  removed  under  this  contract 
shall  be  used,  sold,  or  given  away  for  any 
other  purpose  than  the  construction  of  the 
Jetties  without  the  written  consent  of  the 
granite  company.  Fourth.  The  quarry  or 
quarries  now  opened  or  to  be  hereafter  open- 
ed shall  be  operated  in  such  manner  as  to 
create  no  unnecessary  waste,  nor  to  injure  the 
general  deposit,  and  shall  be  opened  at  such 
point  or  points  as  shall  be  mutually  agreed 
npon,  and  shall  be  left  free  of  all  debris,  easy 
of  access,  and  in  good  working  order  for  fu- 
ture use.'  'Seventh.  All  the  rights  and  privi- 
leges herein  granted  shall  terminate,  and  full 
and  peaceable  possession  jvomptly  given, 
when  the  amount  of  stone  desired  by  the 
B.tld  0'Ck>nnor,  Laing  &  Smoot,  as  above  In- 
dicated, shall  have  been  quarried;  the  said 
O'Connor,  Laing  &  Smoot  giving  thirty  days' 
nctlce  in  the  event  of  discontinuing  quarry- 
log.'  Bald  contract  being  the  same  as  that  a 
copy  of  which  is  attached  to  plaintiff's  first 
amended  petition. 

"(2)  That  prior  to  the  making  of  said  con- 
tract the  defendants  had  a  contract  for  10,000 
tons  of  granite,  which  had  been  completed, 
and  upon  the  making  of  the  above  contract 
on  April  12,  1802,  the  defendants  commenced 
quarrying  and  shipping  granite  and  making 
payments  therefor  under  said  contract  to  said 
Texas  Capitol  Granite  Company,  and  contin- 
ued to  do  so  until  about  the  15tb  of  April, 
1883,  when  said  contract  was  assigned  to  the 
plaintiffs  by  the  said  Texas  Capitol  Granite 
Company,  which  at  the  same  time  conveyed 
to  plaintiffs  the  said  granite  quarries,  and  the 
lands  on  which  they  were  situate,  together 
with  all  contracts  for  supplying  granite,  aft- 
er which  last-^iamed  date  until  some  time  In 


the  month  of  January,  1898,  the  defendants 
continued  to  quarry  and  ship  granite  nnder 
said  contract,  but  making  payments  therefor 
to  the  plaintiffs. 

"(3)  That  in  January,  1888,  the  defendants 
completed  the  construction  of  said  Jetties,  and 
then  ceased  working  and  removing  btone 
from  said  quarries,  and  ceased  purchasing 
stone  under  said  contract,  and  left  standing 
thereon  their  derricks,  which  they  have  since 
removed  therefrom,  the  last  of  said  derricks 
having  been  sold  and  removed  during  the  last 
few  months.  That  since  the  date  last  afore- 
said most  of  the  tools  used  by  defendants 
have  been  removed  by  them,  but  there  still 
remain  some  tools  stored  in  a  house  near  the 
quarries,  but  they  are  about  worn  out,  and 
practically  useless. 

"(4)  This  suit  was  histituted  by  plaintiffs 
on  the  11th  day  of  July,  1889,  to  recover  dam- 
ages of  defendants  for  a  violation  of  the  pro- 
visions of  section  4  of  the  contract  above  set 
forth. 

"(5)  That  at  the  time  said  contract  was 
entered  into  between  said  Capitol  Granite 
Comitany  and  defendants  the  defendants  had 
a  contract  with  the  United  States  govern- 
ment for  the  construction,  maintenance,  and 
extension  of  Jetties  at  Galveston,  which  had 
been  entered  Into  on  May  12,  1881,  which 
provided,  among  other  things,  as  follows: 
'The  works  shall  not  be  completed  until  they 
shall  have  been  maintained  a  period  of  five 
years  after  their  construction.  Whenever  re- 
pairs become  necessary,  the  engineer  officer 
in  charge  shall  notify  the  contractor  of  the 
character  and  approximate  quantity  of  the 
materials,  required,  and  the  contractor  shall, 
within  thirty  days  from  the  date  of  such  noti- 
fication, begin  the  delivery  of  materials,  and 
shall  push  the  work  of  repairs  with  diligence. 
The  prices  paid  for  materials  used  In  main- 
tenance will  be  the  same  as  those  for  the 
original  work,  and  the  terms  of  the  payment 
will  be  the  same,  except  that  there  shall  be 
no  retained  percentage.  Should  It  be  neces- 
sary, in  the  opinion  of  the  engineer  officer  in 
charge,  at  any  time  within  the  five  years 
after  the  original  construction  of  the  Jetties, 
to  extoid  them  further  into  the  Gulf,  the  con- 
tractor shall  begin  such  extension  within- six- 
ty days  from  the  date  of  notification,  and  all 
the  trams  and  conditions  which  govern  the 
original  work  shall  apply  to  such  extension, 
but  the  contractor  will  not  be  required  to 
maintain  such  extension  for  a  period  beyond 
the  termination  of  the  five  years  during  which 
he  is  required  to  maintain  the  original  works. 
The  exact  distance  out  into  the  Gulf  to  which 
It  will  be  necessary  to  carry  the  Jetties  can- 
not l>e  determined  In  advance,  but  It  will  not 
fall  short  of  the  out«  crest  of  the  bar,  nor 
will  it  extend  beyond  the  contour  of  the 
thirty-foot  depth  outside  of  the  bar.  The 
United  States  reserves  the  right  to  suspend 
operations  upon  either  or  both  of  the  Jetties 
at  any  point  between  these  two  limits,  and 
thft  works  shall  then,  for  the  .purpose  of  re- 
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leasing  tbe  percentage  referred  to  in  Bpedfl- 
cation  21,  be  conaldered  complete,  and  further 
operations  shall  tben  consiat  in  maintaining 
tbe  works  in  good  condition  and  in  extending 
tbem  fmrther  into  the  Golf,  should  tbe  en- 
gineer officer  in  charge  tbinic  proper  to  malce 
snch  extension  at  any  time  within  five  yeara 
after  this  suspension  of  work.' 

"(6)  That  at  the  time  tbat  said  contract 
was  entered  into  between  defendants  and  the 
said  Texas  Capitol  Oranite  Company  none 
of  tbe  officers  of  tbat  company  bad  erer  read 
said  contract  between  the  defmdants  and  the 
United  States  government,  bat  its  president 
had  an  opportunity  of  reading  it.  The  con- 
tract made  by  said  company  witb  defendants 
was  entered  Into  by  said  company  relying 
upon  certain  representations  made  by  defend- 
ants to  the  president  of  said  company  to  tbe 
effect  that  their  contract  with  tbe  United 
States  government  was  for  the  construction 
of  said  Jetties  within  six  years,  and  to  main- 
tain It  for  five  years  after  its  construction. 

"(7)  That  said  Jetties  were  badiy  injured 
by  tbe  great  storm  at  Galveston  in  Septem- 
\)»,  1900;  tbat  they  now,  on  account  thereof, 
need  repairs,  but  tbe  defendants  have  not 
been  called  on  by  any  officer  of  tbe  United 
States  government  to  make  sucb  repairs.  It 
will  require  several  thousand  tons  of  granite 
to  make  such  repairs.  Tbe  defendants  gave 
bond  In  tbe  sum  of  $600,000  for  performance 
of  contract,  including  maintenaBce. 

"(8)  That  defendants  have  never  given 
plaintiffs  notice  of  their  intention  to  discon- 
tinue quarrying,  nor  have  they,  since  Janu- 
ary, 1896,  when  they  ceased  quarrying,  in- 
formed or  notified  plaintiffs  that  they  wanted 
more  granite,  and  plaintiffs  have  now  posses- 
sion of  all  of  said  quarries. 

"(9)  Tbe  defendants  have  been  paid  in  full 
by  tbe  government  for  all  work  and  material 
done  and  furnished  by  tbem  up  to  the  com- 
pletion of  the  construction  of  tbe  Jetties  In 
January,  1808,  and  they  have  paid  plalntUTs 
for  ell  granite  used  up  to  tbat  time. 

"Conclusions  of  Law. 

"Construing  tbe  contract,  which  is  the  basis 
of  plaintiffs'  suit,  In  connection  with  the  facts 
above  found,  I  conclude  that  tbe  plaintiffs' 
causes  of  action  as  stated  in  their  first  amend- 
ed original  petition  had  not  accrued  at  tbe 
time  of  the  institution  of  this  suit,  and  will 
not  accrue  until  the  expiration  of  five  years 
from  tbe  time  the  construction  of  the  Jet- 
ties was  completed  in  January,  1898.  Judg- 
ment will  therefore  be  rendered  dismissing 
plaintiffs'  suit  without  prejudice  to  the  in- 
stitution of  other  suit  or  suits  by  tbem  after 
their  said  causes  of  action  shall  bave  ac- 
crued." 

We  are  of  opinion  that  the  disposition  made 
of  tbe  case  by  tbe  trial  court  was  proper,  and 
that  its  construction  of  tbe  contract  was  cor- 
rect Appellants'  third  assignment  of  error 
is  not  well  taken.  There  is  no  statement  of 
facts  In  tbe  record,  and  the  questions  there 


raised  are  not  passed  upon  by  tbe  findhig» 
of  fact  of  tbe  trial  court.  There  la  no  find- 
ing of  the  court  upon  tbe  subject  dlscnsMd 
by  this  assignment.  In  disposing  of  appd- 
lees'  cross  assignments,  it  Is  only  necessary 
to  state  that.  In  our  opinion,  the  venue  of  the 
suit  was  properly  laid  in  Burnet  countj. 
From  tbe  facts  as  found.  It  is  clear  that  the 
contract  contemplated  tbat  tbe  contract 
should  be  performed  in  tliat  county.  In  the 
case  of  Seley  v.  Williams,  20  Tex.  Civ.  App. 
407,  50  B.  W.  400,  it  is  said:  "It  is  to  be  ob- 
served tbat  exception  fifth  to  article  1194  does 
not  provide  that  the  contract  in  writing  shall, 
by  express  words,  require  performance  of  the 
oontract  in  a  particular  county;  but  if  the 
contract  be  in  writing,  and  mast  necessarily 
be  executed  In  a  county  different  from  tbat 
of  tbe  domicile  of  tbe  party  contracting,  then 
for  breach  of  tbe  contract  he  may  be  sued  in 
either  of  these  counties."  We  are  of  tbe 
opinion  tbat  this  prbiciple  applies  to  the  ques- 
tions raised  by  this  assignment,  and  that  it 
is  a  proper  oonstruction  of  the  statute. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed.    Affirmed. 


WILLOUGHBT  et  al.  v.  LONG. 

(Court  of  Civil  Appeals  of  Texas.    June  11, 

1902.) 

QUIBTINO    TITLEy-PLlBADINOS-OBKERAL    OB- 

JKCnONS-ORIQINAL  BURVEY— EXCESS 

—RIGHT  TO  PDRCHASK. 

1.  A  failure  to  Indorse  a  petition  as  "Plain- 
tiff's First  Amended  Original  Petition"  will  not 
be  held  reversible  error,  where  tbe  exception 
to  it  on  the  subject  of  indorsement  was  gen- 
eral, and  did  not  point  out  the  omission  referred 
to. 

2.  A  general  objection  to  an  averment  of 
ouster  tbat  defendants  are  using  said  land  for 
grazing,  and  have  been  so  doing  for  20  yean, 
without  authority  of  law,  to  the  exclusion  of 
plaintiff,  was  properly  overruled,  though  die 
averment  was  somewhat  vague  and  uncertain. 

8.  Where  the  uncontroverted  testimony  show- 
ed tbat  plaintiff  was  entitled  to  recover  the 
land,  and  no  other  jndgmrait  could  proi>erly  bar* 
been  rendered,  the  contention  that  his  petition 
failed  to  show  tbat  he  had  title  to  the  land 
will  not  be  considered. 

4.  Tbe  original  field  notes  of  a  certain  section 
of  land  designated  it  as  a  survey  of  640  acres. 
Each  line  was  stated  as  1.900  varas  in  it'iigth. 
and  corners  witii  marked  bearing  trees  trere 
called  for,  actually  extending  the  survey  to  in- 
clude 938  acres.  A  purchaser  in  his  applica- 
tion designated  the  boundaries  of  the  section 
as  tone  lines,  each  1,900  varas  in  length.  His 
obligation  to  the  state  for  a  balance  of  purchase 
money  descril>ed  the  land  as  the  whole  of  such 
section,  but  also  gave  the  same  specific  bound- 
aries as  his  application,  and  he  contracted  to 
pay  for  640  acres  only.  Eeld,  that  the  pur- 
chase included  only  the  640  acres. 

5.  Under  Rev.  St  art.  4274,  providmg  that 
surveys  made  by  virtue  of  valid  alternate  scrip 
operated  as  a  segregation  from  the  public  do- 
main of  all  lands  embraced  In  snch  surTeys, 
article  4276  vesting  the  excess  in  the  public 
school  fund,  and  providing  that  the  porchaser 
of  the  contiguous  section  to  which  sarpios  shall 
by  resurrey  be  made  contigaons  shsil  hare  the 
prior  right  for  six  months  after  the  resurrey 
to  purchase  the  excess,  and  article  4276  direct- 
ing tbe  commissioner  to  issoe  patents  to  tlM 
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ownen  of  th*  MCtloiis  to  which  the  excesses 
were  awarded,  the  right  to  purchase  the  ex- 
cess can  only  be  claimed  by  a  purchaser  oC  the 
entire  section. 

6.  Snch  right  must  be  exercised  within  six 
months  of  the  date  of  the  tesorrey  which  dis- 
closes the  excess. 

Appeal  from  district  conrt,  McGuIlocta  conn- 
<7;  John  W.  Goodwin,  Judge. 

Action  by  G.  W.  Long  against  K.  H.  WU- 
longbby  and  others.  From  a  Judgment  for 
plaintier,  defendants  appeal    Affirmed. 

F.  M.  Newman,  for  appellants.  Sbrooflblre 
St,  Hugbes,  for  appellee. 

KEY,  3.  Appellee  brought  this  action 
against  appellants  to  recover  207.8  acres  of 
land,  and  to  remove  dond  from  title,  and  from 
a  Jadgment  in  bis  favor  the  defendants  have 
appealed. 

The  first  six  assignments  of  error  complain 
of  the  action  of  the  trial  court  In  overruling 
demurrers  to  the  plaintHTs  petition.  The  de- 
fendants interposed  a  general  demurrer,  and 
what  tbey  style  in  their  answer  three  special 
exceptions,  some  of  wblcb,  however,  are  very 
general  in  terms,  and  should,  perhaps,  be 
clasBifled  as  general  demurrers.  However,  we 
have  considered  all  the  questions  presented 
in  appellants'  brief  hi  reference  to  the  plead- 
ings, and  conclude  that  no  reversible  error  Is 
shown. 

One  of  the  overruled  exceptions  asserts 
that,  if  the  petition  is  Intended  as  an  action 
of  trespass  to  try  title.  It  is  not  properly  in- 
dorsed, and  contains  no  allegation  as  to  the 
kind  of  title  claimed  by  plaintiff  or  of  ouster 
by  defendants.  The  petition  referred  to  is 
tbe  plalntUTs  first  amended  original  petition, 
and  contained  this  Indorsement:  "This  ac- 
tion Is  brought  as  well  to  try  title  as  for  dam- 
ages." It  is  contended  in  appellants'  brief 
that  It  should  have  been  Indorsed  "Plaintiffs' 
First  Amended  Original  Petition,"  and,  not 
having  such  indorsement,  the  exception  should 
have  been  sustained.  Under  the  rules  regu- 
lating the  practice  In  the  district  court,  the 
petition  sbonld  have  contained  the  indorse- 
ment referred  to;  but  the  exception  to  it  on 
tbe  subject  of  indorsement  was  general,  and 
did  not  point  out  the  omission  referred  to. 
Hence  we  hold  that  no  reversible  error  Is 
shown  In  that  regard. 

On  tbe  subject  of  ouster,  the  petition  con- 
tains this  averment:  "That  said  defendants 
are  using  grazing  said  297.8  acres  of  land, 
and  have  been  so  doing  for  the  last  twenty 
years,  without  authority  of  law,  and  srfld  de- 
fendants are  thus  using  same  to  tbe  exclu- 
sion of  this  plaintiff."  This  averment  may 
be  somewhat  vague  and  uncertain,  but  it  is 
not  objected  to  on  that  account;  and,  apply- 
ing the  rule  that  obtains  against  exceptions 
tbat  are  general  in  terms,  we  hold  that  the 
court  prop^Iy  overruled  the  exception  on  that 
subject. 

The  contention  that  the  plaintura  petition 
failed  to  show  tbat  he  had  title  to  the  land 


and  tbe  prepositions  asserted  under  the  other 
assignments  of  error  are  each  overruled,  be- 
cause, in  our  opinion,  the  uncontroverted  tes- 
timony shows  that  the  plaintiff  was  entitled 
to  recover  the  land,  and  no  other  Judgment 
could  properly  have  been  rendered.  Briefly 
summarized,  the  salient  facts  upon  which  the 
rights  of  the  parties  depend  are  these:  State 
school  section  No.  23,  certificate  No.  84,  sur- 
veyed by  the  Q.  &  B.  N.  Co.,  located  in  Mc- 
Culloch  county,  Tex.,  was.  prior  to  July  18, 
1881,  legally  surveyed,  classified,  appraised, 
and  placed  upon  the  market  for  sale  at  $1 
per  acre.  The  shape  of  the  survey  was  and 
is  rectangular,  extending  one  mile  east  and 
west,  and  considerably  over  one  mile  north 
and  south,  and  contains  S37.8  acres  of  land. 
In  the  original  field  notes  it  Is  designated  as 
a  survey  of  640  acres,  and  each  line  Is  stated 
to  be  1,900  varas  in  length;  but  comers  with 
marked  l>earing  trees  are  called  for,  which 
'by  clear  and  undisputed  testimony  are  found 
upon  the  groand,  thereby  extending  the  length 
of  the  lines  running  north  and  south  to 
such  an  extent  as  to  make  the  survey  In- 
clude 937.8  acres.  July  18, 1881,  W.  V.  Glenn 
became  the  purchaser  of  part  of  said  survey, 
and  the  defendants,  all  of  whom  hold  under 
him,  are  asserting  title  to  all  of  the  survey. 
The  land  purchased  by  him  was  described  In 
his  application  to  purchase  as  follows:    "In 

section  No.  23,  In  block  No.  ,   In   Mc- 

Culloch  county,  about  five  miles  N.,  03»  W., 
from  the  center  of  said  county,  for  G.  &  B. 
N.  Oo.,  certificate  No.  84,  beginning  at  the 
northwest  comer  <tf  survey  No.  307,  in  the 
name  of  John  Startz;  thence  north  1,900 
varas;  thence  east  1,900  varas;  thence  south 
1,900  varas;  tbence  west  1,900  varas,  to  the 
place  of  beginning."  Tbe  northwest  comer 
of  the  John  Startz  survey  No.  307  Is  the  south- 
west comer  of  survey  No.  28;  and,  applying 
the  field  notes  and  description  contained  in 
his  application  to  purchase  to  the  survey  as 
It  actually  exists  upon  the  ground,  gives  to 
the  Glenn  purchase  640  acres,  the  south  and 
middle  part  of  the  survey,  and  leaves  297.8 
acres  on  the  north  end  that  was  not  embraced 
in  the  Glenn  purchase,  which  is  the  land  in 
controversy.  The  Glenn  purchase  must  be 
thus  limited,  because,  according  to  tbe  terms 
of  his  application,  he  did  not  seek  to  pur- 
chase all  of  survey  No.  23,  and  limited  tbe 
amoimt  of  bis  purchase  to  lines  extending 
1,900  varas  north  and  south  and  east  and 
west  As  to  the  particular  portion  of  the  sur- 
vey that  be  desired  to  purchase,  the  only 
boundaries  stated,  and  the  only  means  of 
identification  given,  are  course  and  distance, 
and  by  and  to  these  his  purchase  is  irrevoca- 
bly tied.  It  is  trae  tbat  bis  obligation  to  the 
state  for  the  remainder  of  tbe  purchase  money 
described  the  land  as  the  whole  of  section  No. 

23,  block  ,  MeCulloch  county,  etc.,  but 

It  also  gave  tbe  same  specific  boundaries  as 
those  contained  in  the  application,  and  he 
contracted  and  agreed  to  pay  for  640  acres 
only.    Hence  we  hold  that  Glenn's  purchase 
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Included  only  640  acres  of  section  No.  23,  and 
did  not  include  the  land  In  controversy. 
However,  at  the  time  this  purchase  was  made, 
section  23  was  platted  on  the  official  map 
Issued  by  the  commissioner  of  the  land  office 
as  containing  only  640  acres,  and  the  excess 
was  not  discovered  until  1S92,  when  the  coun- 
ty surveyor  surveyed  section  23,  and  sent  cor- 
rected field  notes  to  the  land  office.  The  rec- 
ords of  the  land  office  show  that  section  No. 
23  was  sold  to  W.  V.  Glenn  ui>on  his  appli- 
cation dated  July  18,  1881,  as  containing  040 
acres  of  land;  that  on  June  6,  1802,  the  cor- 
rected field  notes  were  filed  In  the  land  office, 
and  on  October  8,  1901,  Indorsed  as  follows: 
"Covers  S.  F.  2,750.  G.  W.  Long.  Other- 
wise correct  on  map  of  McCuUoch  county  for 
960  acres;"  and  thereupon  the  land  office 
changed  the  figures  on  the  ffie  wrapper  of  the 
Glenn  claim  from  640  acres  to  960  acres. 
September  24, 1001,  the  land  office  notified  the 
state  treasurer  of  the  excess  In  .survey  No.  23, 
and  requested  him  to  adjust  the  Glenn  account 
accordingly,  which  seems  to  have  been  done; 
and  defendants  paid  to  the  treasurer  October 
8,  1901,  $498.10,  presumably  in  adjustment  of 
amount  claimed  by  the  treasurer  for  the  ex- 
cess in  the  survey. 

Thus  standing  the  facts,  it  Is  contended  on 
behalf  of  appellants  that  they,  holding  under 
the  Glenn  purchase,  have  a  prior  right  to  the 
land  in  controversy.  Articles  4274r-4276  of 
the  Revised  Statutes  are  relied  on  in  support 
of  this  contention.  These  articles  provide.  In 
substance,  that  surveys  made  by  virtue  of  val- 
id alternate  scrip  ot>erated  as  a  segregation 
from  the  mass  of  the  public  domain  of  all  land 
embraced  in  such  surveys,  vested  the  excess 
in  all  such  surveys  in  the  public  free  school 
fund,  and  made  it  the  duty  of  the  commis- 
sioner of  the  general  land  office  to  ascertain 
the  extent  of  such  excesses  and  protect  the 
state  In  reference  thereto,  ratified  the  action 
of  the  commissioner  as  to  corrections  already 
made,  and  directed  him  to  Issue  patents  to  the 
owners  of  the  sections  to  which  the  excesses 
were  awarded;  and  article  4275  contains  this 
language:  "Provided,  that  the  person  who 
has  already  purchased  or  who  may  hereafter 
purchase  from  the  state  the  particular  section 
to  which  surplus  shall  by  such  resurvey  be 
made  contiguous,  shall  have  the  prior  right, 
for  the  period  of  six  months  after  such  resur- 
vey shall  liave  been  made.  In  which  to  pur- 
chase such  excess  on  the  same  terms  at  which 
such  purchaser  has  already  bought  or  may 
buy." 

The  statute  quoted  does  not  apply  In  this 
case  for  two  reasons:  (1)  In  order  to  become 
Its  beneficiary,  the  person  involving  its  pro- 
tection must  show  that  he  Is  a  purchaser  of 
the  entire  section  before  he  can  claim  the 
prior  right  to  purchase  the  excess;  and  (2) 
be  must  exercise  that  right  within  the  period 
of  six  months  after  the  date  of  the  resurvey 
which  discloses  the  excess.  In  this  case  the 
Glenn  purchase  did  not  include  all  of  the  sec- 
tion, and  the  resurvey  which  disclosed  the 


excess  was  made  at  the  Instance  of  one  of 
the  appellants,  and  mwe  than  eight  yean 
before  appellee  made  his  application  to  par- 
chase  the  land,  and  it  was  not  shown  ttiat 
any  of  the  appellants  have  ever  made  appli- 
cation to  purchase  It.  The  clear  and  undis- 
puted testlm(Hiy  shows  that  appellee  was  aa 
actual  settler  on  the  land  at  the  time  he  made 
his  application  to  purchase  In  Septemt)er, 
1001;  that  he  complied  substantially  with  the 
provisions  of  the  statute  regulating  the  sale 
of  such  land;  and,  although  his  appllcatlOD 
was  rejected  by  the  commissioner  of  the  land 
office,  he  was  entitled  to  the  land,  and  the  ver- 
dict and  judgment  awarding  it  to  him  will  be 
affirmed. 
Affirmed. 


GULF,  O.  ft  S.  F.  BY.  CO.  r.  RENFRO  et  sL 

(Court  of  CivO  Appeals  of  Texas.    June  11, 

1902.) 

MASTER     AND     SSaiVANT— INJURIES— DEFBCT- 
rVB  TOOL— VERDICT— DISPOSI- 
TION OF  PARTIES. 

1.  Where  the  petition  in  an  action  tor  tb« 
death  of  a  railroad  employs  merely  stated  that 
the  track  jaclc  was  defective,  but  did  not  allege 
it  as  an  act  of  negligence,  or  that  the  defect 
so  stated  was  one  of  the  causes  of  the  accident, 
it  was  reversible  error  to  submit  that  issue, 
though  the  evidence  of  negligence  upon  other 
grounds  was  sufllcient  to  support  the  verdict 

2.  A  verdict  of  the  jury  should  dispose  of  ill 
parties  to  the  suit 

Appeal  from  district  court,  McLennan  cava- 
ty;  Marshall  Surratt,  Judge. 

Action  by  Martha  C.  Renfro  and  othot 
against  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

Prendergast  &  Sanford,  J.  W.  Terry,  and 
Cbas.  K.  Lee,  for  appellant  J.  R.  Downs 
and  Richard  I.  Munroe,  for  appellees. 

FISHER,  J.  As  one  of  the  grounds  of 
negligence,  the  court  in  Its  charge  submitted 
the  issue  whether  the  track  Jack  was  de- 
fective and  worn  to  the  extent  that  the  ratcti- 
ets  would  sometimes  slip  or  fall  to  catch  and 
hold,  causing  it  to  be  dangerous,  etc.  We 
have  very  carefully  examined  the  plaintiff's 
amended  petition,  and  are  of  the  opinion  that 
this  is  not  one  of  the  grounds  of  negligence 
alleged.  There  Is  a  statement  that  the  track 
Jack  is  defective,  but  it  Is  not  alleged  as  an 
act  of  negligence,  or  that  the  defect,  so  stated, 
was  one  of  the  causes  of  the  death  of  B.ealn. 
There"  is  evidence  tending  to  show  that  the 
track  Jack  was  defective  In  the  manner  point- 
ed out  In  the  charge  of  the  court,  and  while 
the  evidence  of  negligence  upon  the  other 
grounds  might  be  sufficient  to  support  the 
verdict,  still  we  cannot  say,  In  view  of  the 
fact  that  this  issue  was  submitted,  that  the 
Jury  were  not  influenced  by  the  charge  of  the 
court  upon  this  subject,  and  for  the  error  of 
the  charge  In  this  respect  the  Judgment  viil 
have  to  be  reversed. 
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There  ]a  also  some  obacorlty  in  tbe  pleading 
concemlng  those  aTeiments  which  undertake 
to  charge  that  by  reason  of  tbe  fact  that 
tlK  work  in  which  Renfro  was  engaged  was 
ao  heavy  that  the  operation  of  tbe  track  jack 
was  dangerous  unless  two  Jacks  were  used 
in  raising  the  track,  and  that  it  was  negli- 
gent In  not  furnishing  two  Jacks,  and  in  not 
selecting  strong,  heavy,  and  experienced  men 
to  engage  in  that  character  of  work.  It  is 
alleged  that  these  acts  constitute  negligence, 
but  it  Is  not  expressly  averred  that  they  con- 
tributed to  tbe  accident  which  caused  tbe 
death  of  Renfro. 

There  are  decisions  from  tbe  courts  of  this 
state  to  the  effect  that  the  verdict  of  tbe 
Jury  should  dispose  of  all  the  parties  to  tbe 
suit;  and.  In  view  of  this  rule,  we  would  sug- 
gest that  upon  another  trial  the  court  will 
require  that  the  verdict  of  the  Jury  dispose 
of  tbe  parents  of  Renfro. 

\Ce  liave  carefully  considered  the  remain- 
ing assignments  of  errors,  and  do  not  believe 
that  they  are  well  taken.  It  is  unnecessary 
for  us  to  discuss  them  In  detail.  The  evi- 
dence complained  of  was  admissible,  and  the 
charge  of  the  court  sufficiently  presented  the 
issQpB  arising  from  the  facts.  We  do  not 
agree  with  the  appellant  in  Its  constmction  of 
tbe  facts. 

For  tbe  error  pointed  out  the  Judgment  Is 
reversed,  and  tbe  cause  remanded. 


THOMSON  et  al.  v.  HUBBARD 

(Coort  of  Civil  Appeals  of  Texas.    June  28, 

1902.) 

STATE  PUBLIC  LANDS— APPLICATION  TO  PUR- 
CHASE—ACTUAL SBTTLEMBNT  ON  LAND— 
BVIDENCB— FRAUD   BETWBBN  APPLICANTS. 

1.  No  one  except  the  state  can  raise  the  ques- 
tion of  fraud  and  collusion  between  applicants 
for  the  purchase  of  state  public  lands. 

2.  Unless  a  party  making  application  to  pur- 
chase state  public  land  is  an  actual  settler 
thereon  at  the  time,  he  obtains  no  right  thereto, 
though  he  thereafter  makes  a  sufficient  settle- 
ment. 

3.  Defendant  drove  in  his  brother's  buggy  to 
a  section  of  unoccupied,  unimproved  public 
laDd,  with  the  intention  of  settling  on  it,  car- 
rying with  him  a  wagon  sheet  for  a  tent,  some 
beduing,  feed  for  the  horses,  and  cold  supper 
for  himself.  After  driving  over  the  land  he 
i-ropTied,  as  he  thought,  on  the  land,  but  in 
reality  200  yards  outside  thereof,  placed  bia 
wagon  sheet  and  bedding  in  a  tree,  ate  bis  sup- 
;'cr.  and  then  drove  to  town,  without  having 
unhitched  or  fed  the  horses,  and  made  his  ap- 
plication to  purchase  the  land,  but  did  not  re- 
ttirn  to  the  land  that  night.  Held',  that  there 
was  no  snch  actual  settlement  on  the  land  as 
would  entitle  defendant  to  make  the  application. 

Appeal  from  district  court,  Runnels  county; 
John  W.  Goodwin,  Judge. 

Snit  by  Thomson  Bros,  and  others  against 
W.  T.  Hubbard.  From  a  decree  in  favor  of 
defendant,  plaintiffs  appeal.    Reversed. 

N.  A.  Rector,  C.  O.  Harris,  and  M.  O.  Smitb, 
Cor  aDPellants. 


KST,  3.  This  anlt  was  Institnted  on  De- 
cember 24,  1897,  by  Thomson  Bros,  against 
defendant  W.  T.  Hubbard,  alleging  that  on 
November  1,  18»7,  they  were  In  possession 
of  section  146,  E.  T.  R.  R.  Co.  survey,  in 
Rnnneis  county,  holding  tbe  same  under  a 
valid  leasehold;  that  on  said  date,  and  on  di- 
vers dates  thereafter,  defendant  had  tres- 
passed upon  said  premises,  and  was  prepar- 
ing unlawfully  to  inclose  said  section  with  a 
fence,  and  to  otherwise  injure  and  waste  their 
said  premises.  A  temporary  writ  of  injunc- 
tion was  prayed  for  and  granted.  On  March 
8,  1898,  defendant  Hubbard  filed  his  answer, 
which  consisted  of  general  demurrer,  special 
exceptions,  general  denial,  and  not  guilty; 
and  also,  In  the  same  pleading,  by  way  of 
cross  action,  said  Hubbard  made  this  appel- 
lant, J.  K.  Thompson,  a  party  defendant,  al- 
leging that  he  had  conspired  and  colluded 
with  tbe  plaintiffs  in  the  purchase  of  said 
section,  and  that  In  fact  said  section  was 
bought  by  this  appellant  for  the  use  and  ben- 
efit of  Thomson  Bros.,  who  had  no  right  in 
law  to  buy  same.  Appellant  J.  K.  Thompson, 
in  answer  to  said  cross  action,  filed  bis  first 
amended  original  answer  on  March  13,  1899, 
which  consisted  of  general  and  special  ex- 
ceptions to  Bald  cross  action  and  general  de- 
nial and  not  guilty.  Tbe  plaintiffs  Thomson 
Bros,  by  supplemental  petition  excepted  gen- 
erally and  specially  to  said  cross  action  of 
defendant  Hubbard.  Tbe  exceptions  both  of 
defendant  3,  K.  Thompson  and  Thomson 
Bros,  were  by  tbe  court  overruled,  and  each 
party  excepted  respectively  on  the  record.  A 
trial  before  a  Jury  resulted  in  favor  of  de- 
fendant Hubbard.  Thomson  Bros,  and  J.  K. 
Thompson  have  appealed. 

Applying  the  doctrine  announced  by  our  su- 
preme court  In  Logan  v.  Curry  (decided  June 
27,  1902)  69  S.  W.  129,  we  sustain  the  assign- 
ments which  complain  of  the  action  of  the 
trial  court  in  permitting  Hubbard  to  attack 
tbe  title  asserted  by  the  Thomsons  on  account 
of  fraud  and  collusion  between  Thomson 
Bros,  and  J.  K.  Thompson.  In  tbe  case  cited 
it  is  held  that  no  one  except  tbe  state  can 
raise  tbat  question,  and  tbe  trial  court  erred 
in  ruling  otherwise  in  this  case. 

We  also  sustain  the  assignments  which 
complain  of  the  action  of  the  trial  court  in 
refusing  to  set  aside  the  verdict  Unless 
Hubbard  was  an  actual  settler  at  tbe  time 
be  made  bis  application  to  purchase  he  had 
no  right  to  tbe  land,  and  on  tbat  subject  he 
testified  as  follows:  "On  August  23,  1897, 
I  made  an  application  to  purchase  section  No. 
146,  the  land  in  controversy.  This  land  Is 
situated  \a  Thomson  Bros.'  imsture.  I  sent 
my  application  to  the  general  land  office.  At 
tbe  time  I  made  my  application  to  purchase 
this  land  it  was  not  resided  on  by  any  other 
person,  and  I  went  on  it  for  tbe  purpose  of 
making  my  home  on  it,  and  my  application 
was  made  after  I  bad  gone  on  said  land.  I 
settled  on  section  No.  146  on  August  23,  1897, 
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with  the  bona  flde  Intention  of  making  it 
my  home  and   acquiring  it  for  a   home.    I 
made  application  to  purchase  the  land  after  I 
bad  settled  on  said  land.    At  the  time  I  sent 
my  application  for  this  land  to  the  general 
land  oftlce  I  also  sent  in  the  first  cash  pay- 
ment and  my  obligation  for  the  balance  of 
the  purchase  money."    Cross-examined  by  at- 
torneys for  plaintiffs:    "I  went  on  the  land 
In   controversy  on   the  23d  day   of   August, 
1897.    On  the  evening  of  August  23,  1897,  I 
In  my  brother's  two-horse  buggy,  and  In  com- 
pany with  Mr.  Dean,  drove  out  to  the  land 
In   controversy.    ThiB  land  is  about    seven 
miles  from  Ballinger.    Mr.  Dean  went  out  to 
settle  on  section  144.    I  took  with  me  a  wag- 
on  sheet  and  a  blanket  or  quilt  or  both.    I 
also  took  with  me  my  supper  already  cooked 
and  some  horse  feed  for  my  team.    After  get- 
ting out  to  the  land  I  drove  over  it    I  may 
have  gotten  out  of  the  buggy  on  section  146. 
Can't  say  positively.    But  Dean  and  I  did  get 
out  of  the  buggy,  and  where  we  got  out  we 
broke  some  brush,  but  won't  say  positively 
It  was  on  section  146.    I  also  at  this  place 
threw  out  a  wagon  sheet  I  had  brought  and 
the  bedding  that  I  had  brought  with  me  in 
the  buggy.    These  articles  I  threw  upon  a 
mesquite  tree,  so  as  to  get  them  out  of  the 
way  of  cattle.    I  then  sat  In  the  baggy  and 
eat  my  supper.    I  did  not  take  my  horses  out 
of  the  buggy  or  feed  them.    It  was  late  in 
the  evening  when  I  reached  the  land,  and 
about  dark  when  I  eat  my  supper.    The  fore-' 
gobig  Is  about  all  I  did  on  the  land  on  this 
occasion,  though  I  remained  for  some  time 
after  eating  my  supper.    I  left  the  sheet  end 
bedding  on  the  tree  when  I  returned  to  Bal- 
linger that  night    I  got  back  to  Ballinger  be- 
tween 10  and  12  o'clock  on  night  of  23d  of 
August  1897.    I  returned  to  town  that  night 
for  the  purpose  of  making  my  application  to 
purchase  said  section  No.  146.    My  applica- 
tion was  prepared  about  10  or  12  o'clock  that 
night  and  was  sworn  to  before  W.  L.  Town- 
er, county  clerk  at  Ballinger,  Texas,  about 
11:30  p.  m.,  August  23,  1897.    My  object  in 
returning  to  Ballinger  was  to  make  my  file 
on   August  23,   1897,   and  get  It  off  on  the 
train  that  passed  Ballinger  on   the  route  to 
Austin  at  3  o'clock  a.  m.,  August  24,  1887. 
I  did  not  He  down  when  out  on  the  land  that 
night,  because  it  was  dark,  and  I  was  afraid 
of  snakes  and  skunlui,  and  also  because  I 
did  not  want  to  go  to  sleep,  as  I  wanted  to  get 
back  to  town  in  time  to  get  my  application 
off  on  the  morning  train.    I  went  iMick  to  the 
land  next  morning  and  pitched  my  camp.    I 
stretched  the  wagon  sheet  over  a  pole  and 
fastened  the  ends  down.    One  of  the  ends  of 
the  tent  thus  made  I  filled  with  brash  and 
the  other  was  open.    At  the  time  I  struck  this 
camp  I  did  not  know  where  the  lines  of  sec- 
tion 146  were.    I  afterwards  discovered  that 
I  was  not  on  section  146.     Can't  say  how  far 
I  was  from  the  line  of  that  section,  bnt  some 
200  yards  or  more.    On  the  24th  I  returned 
to  the  land  and  took  with  me  some  bedding 


and  some  grub.    I  carried  out  bread,  floor, 
half  a  sack,  some  six  or  seven  pounds  of  In- 
con,  bottle  molasses,  coffee  about  one  ponod. 
I  had  a  frying  pan  and  coffee  pot    I  re- 
mained on  the  land  all  day  and  night  of  24tb. 
I  went  out  bi  my  brother's  buggy.    Do  not 
think  I  returned  to  town  on  25th,  bnt  won't 
be  positive.    I  left  some  of  my  honseb(dd  ef- 
fects at  my  brother's  ranch.    When  1  left 
brother's  ranch,  I  put  a  man  In  my  place 
there.    As  to  how  many  times  I  went  back 
and  forth  to  my  brother's  ranch  I  am  not 
able  to  say.    I   had  chickens   and  tnAeys 
there,  and  partly  went  there  to  look  after 
them.    I   also   worked  some  on   the  ranch. 
Don't  remember  ever  having  gone  there  tliat 
I  did  not  do  some  work.    At  the  time  I  filed 
on  this  land  I  was  working  for  wages  on  my 
brother's  ranch.    Section  146  is  nine  or  ten 
miles  from  my  brother's  ranch.    I  was  living 
on  my  brother's  ranch  when  before  filing  on 
this  land,  and  had  such  things  out  there  as  a 
widower  would  need.    Mr.  Woodward  told  me 
how  to  find  this  section  on  the  evening  I  went 
out    I  did  not  take  a  surveyor  with  me  thit 
evening.    I  took  the  wagon  sheet  and  beddhig 
aJong  for  the  purpose  of  making  a  settlement 
and  starting  a  home.    I  did  not  know  that 
evening  ttiat  I  would  need  the  bedding,  bnt 
took  it  so  that  if  I  wanted  to  He  down  I 
would  have  something  to  lay  on.    I  knew  we 
were   not  going  to  stay   all  night.    I   drove 
across  the  land,  and  then  drove  Dean  to  bis 
section,  and  then  drove  back  to  where  I  put 
my  w»gon   sheet  and  bedding  out    I  think 
I  also  left  the  horse  feed  out  there  in  a  tree 
also.    I  did  not  stretch  the  wagon  sheet  that 
night    I  did  not  have  the  time.  It  being  late 
when  I  got  there.    After  I  got  my  applica- 
tion off  on  the  train  I  went  to  my  mother'a. 
and  slept  until  morning.    On  the  morning  of 
the  24th  I  went  to  my  brother's  ranch,  and 
got  a  frying   pan   and   some   more  bedding 
and  some  net  wire  to  make  me  a  cot  and  too): 
same,  together  with  provisions,  to  this  land. 
Most  of  my  household  effects,  such  as  bn- 
reaua,  dressers,    trunks,  etc.,   I  left  at  my 
brother's  ranch,  because  I  had  no  place  on 
this  land  to  pot  them.    I  don't  think  I  re- 
turned to  town  on  the  25th  or  24th  at  ail. 
From  the  24th  of  August  until  the  injunction 
was  served  was  four  months,  and  daring  this 
time  I  worked  some  for  my  brother  Jim  at 
hia  ranch.    Do  not  know  how  much  of  the 
time  I  worked  for  him,  and  do  not  know  that 
my  wages  went  on,  as  we  have  had  no  aet- 
tlethent  since  I  filed  on  this  land.    I  did  not 
testify  on  former  trial  that  my  wages  went 
on.    I  did  not  testify  on  former  trial  tliat 
when  I  lost  time  going  over  to  see  about  this 
land  that  I  had  a  man  working  In  my  place. 
During  said  four  months  I  did  not  do  a  great 
deal  of  work.    I  cut  a  few  posts.    Do  not 
know  the,  day  I  first  cut  posts,  but  it  waa 
three  or  four  days  after  I  first  went  on  to 
the  land.    As  soon  as  I  could  I  got  a  anr- 
veyor  to  go  out  and  survey  section  146,  and 
then  discovered  that  I  waa  not  on  section  14% 
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ind  I  Immediately  moved  on  to  said  section. 
I  cannot  say  tiow  many  days  It  was  after  my 
application  before  I  got  tbe  land  surveyed. 
The  first  posts  I  cat  were  not  on  section  146. 
I  cnt  ten  or  fifteen  posts.  I  dug  the  post 
boles  when  I  fenced  In  my  camp.  Did  not 
(Sig  any  post  holes  for  fencing  tbe  land.  I  cut 
a  few  posts,  but  hauled  non&  I  built  no 
boose  on  this  section,  but  put  up  a  wagon 
sheet  for  a  tent  I  cnt  smne  forked  posts  and 
pot  them  in  the  ground,  and  put  a  plank 
across,  and  stretched  the  wagon  sheet  on  it 
The  sides  of  the  sheet  may  have  been  18 
Inches  from  the  ground.  Tbe  ends  were  wide 
open,  except  some  brush  in  one  end.  The 
tent  was  not  high  enough  to  stand  under. 
After  stretching  my  tent  I  fixed  and  put  my 
bed  down.  I  spread  my  quilts  on  the  ground. 
That  was  fixing  my  bed.  Tbe  fence  building 
was  after  this  and  after  I  had  tbe  land  sur- 
TGjed.  The  land  is  <»ie  mile  square,  and  I 
had  Mr.  Ootton  dig  post  holes  on  three  sides 
of  the  land  and  cnt  poets  to  fence  the  land. 
When  the  injunction  was  served  on  me  I  had 
posts  upon  two  Bides  of  the  tract  and  part 
of  them  tamped,  but  no  wire  was  up.  I  do 
not  know  how  many  nights  I  spent  upon  this 
land.  Its  a  long  time  to  guess  at  I  did  not 
on  a  forma:  trial  state  that  I  bad  probably 
stayed  20  nights,  but  did  not  think  I  had 
(tayed  30  nights.  I  did  not  wwk  at  tbe  fence 
at  all.  No;  I  am  not  a  wealthy  man.  I  am 
1  laboring  man.  I  hired  the  work  done,  be- 
cause I  could  hire  It  about  as  cheap  as  I  could 
do  it  myself.  It  takes  two  men  to  put  the 
wire  on  the  posts,  but  one  can  do  all  the  bal- 
ance of  the  work."  Redirect:  "When  I  went 
oat  and  got  on  section  146  it  was  my  inten- 
tion to  make  it  my  home  I  believed  when 
I  first  went  out  and  settled  that  I  was  on 
Mction  146,  but  learned  later  that  I  was  not 
I  had  a  survey  of  146  made  as  soon  as  I 
could,  and  the  survey  showed  that  I  had 
not  settled  on  Mo.  146,  and  on  the  day  I  learn- 
ed this,  and  from  tbe  survey  made,  I  moved 
on  to  section  146.  This  section  is  prairie 
land,  and  nntil  I  settled  it  there  was  nothing 
on  it  I  could  not  have  built  a  house  ov  dug 
a  well  in  twenty-four  hours.  Yes;  there  was 
a  msh  for  land  at  tbe  time  I  applied  for  tbe 
land  in  controversy.  I  Intended  to  improve 
this  section  146  and  make  It  a  home,  but 
until  my  right  to  the  land  was  settled  I  did 
not  care  to  do  any  more  work  on  It  than 
was  absolutely  necessary.  I  stopped  improv- 
Ing  the  land  because  I  was  enjoined  from  so 
doing." 

This  Is  an  the  testimony  relied  upon  by 
Hnbbard  to  show  that  he  was  an  actual  set- 
tler upon  the  land.  It  may  be  sufficient  to 
establish  the  fact  that  he  became  such  settler 
after  he  made  his  application  to  purchase,  but 
It  is  insufficient  to  show  that  he  was  an  actual 
settler  at  the  time  his  application  was  made. 
Busk  T.  Lowrie.  86  Tex.  129,  28  S.  W.  988; 
Atkeson  v.  Blgler,  4  Tex.  Civ.  App.  99,  23 
8.  W.  416;  Jordan  v.  Payne  (Tex.  Civ.  App.) 
45  S.  W.  189;   Renner  t.  Peterson  (Tex.  OlT. 


App.)  51  S.  W.  868;  Lee  r.  Green  (Tex.  Civ. 
App.)  68  S.  W.  196. 

Appellants'  assignment  of  error  complain- 
ing of  the  trial  court's  refusal  to  permit  proof 
of  J.  K.  Thompson's  occupancy  of  section  160- 
does  not  appear  to  be  sustained  by  the  record. 
The  brief  falla  to  cite  any  bill  of  exceptions 
showing  that  such  testimony  was  offered  and 
excluded,  and  our  examination  of  -the  record 
fails  to  show  such  blU. 

We  hold  that  the  court  did  not  err  In  the 
other  rolings  complained  of  in  reference  to  the 
admissibility  of  testimony. 

For  the  errors  indicated,  the  Judgment  is 
reversed  and  the  cause  remanded.  Revised 
and  remanded. 


HOUSTON  &  T.  O.  R.  00.  v.  BROWN. 

(Court  of  Civil  Appeals  of  Texas.    Jane  11, 
1902.) 

RELBASB-VAUDITT— FAI.SS  STATBUKNT. 

1.  A  release  of  damages  for  a  broken  arm,, 
executed  by  a  railroad  employ^  in  reliance  npon^ 
a  false  statement  of  a  physician,  acting  as  the 
representative  of  tbe  company,  and  made  for 
the  purpose  of  inducing  the  execution  of  such 
release,  that  the  bones  of  the  arm  had  knitted 
together,  and  that  the  arm  wonld  be  as  good 
as  ever,  was  not  binding  upon  the  employ^,  even 
though  such  statement  were  made  in  good  faith. 

Appeal  from  district  court  Travis  county; 
F.  Q.  Morris,  Judge. 

Action  by  W.  L.  Brown  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Gregory  &  Batts,  Baker,  Botts,  Baker  &. 
liovett,  and  Frank  Andrews,  for  appellant 
J.  R.  Norton  and  Hogg,  Robertson  &  Hogg, 
for  appdlee. 

FISHER,  a  J.  This  suit  was  Instituted  la 
the  district  court  of  Travis  county  by  W.  L. 
Brown,  plaintiff  below,  to  recover  damages 
against  the  Houston  &  Texas  Central  Rail- 
road Company,  defendant  below,  for  injuries- 
alleged  to  have  occurred  on  the  23d  of  Sep- 
tember, 1899,  through  the  negligence  of  the 
defendant  The  defendant  answered  by  gen* 
eral  demurrer,  general  denial,  pleas  of  con- 
tributory negligence,  and  settlement  and  re- 
lease. The  plaintiff  by  supplemental  petition 
admitted  the  execution  of  the  release,  but 
pleaded  a  tender  and  return  of  the  money, 
and  that  the  execution  of  the  release  was  in- 
duced by  fraud  and  frauduloit  misrepresenta- 
tions. A  more  detailed  statement  of  the 
pleadings  Is  not  considered  essential,  as  they 
will  be  noticed  under  such  assignments  as  put 
in  issue  matters  Involved  in,  and  questions 
arising  out  of,  tbe  pleadings.  The  case  was- 
tried  before  the  court  sitting  with  a  Jury,  and 
on  the  11th  day  of  October,  1901,  resulted  in 
a  verdict  and  Judgment  in  favor  of  the  plain- 
tiff for  the  sum  of  $2,888. 

There  is  evidoice  in  the  record  which  bu- 
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a  tendency  to  establish  the  following  facts; 
(1)  That  appellee,  Brown,  at  tbe  time  of  the 
Injnry,  was  an  employ^  and  watchman  for 
appellant  In  Its  yards  at  Honston.     (2)  That 
while  In  tbe  discharge  of  his  duties,  at  abont 
5  o'clock  In  tbe  morning,  when  the  night  was 
Tery  dark,  and  while  crossing  tbe  yard  of 
the  appellant,  be  was  suddenly  taken  sick; 
that  his  bowels  became  uncontrollable,  and 
he  was  forced  to  instantly  stop,  drop  down 
his  pants,  and  squat  down  near  the  edge  of 
one  of  defendant's  tracks,  and  not  far  from 
the  end  of  a  car  standing  on  the  track,  in  or- 
der to  prevent  the  contents  of  his  bowels  be- 
big  emptied   in  his   clothing.    (3)  That   tbe 
call  of  nature  was  so  argent  that  It  was  Im- 
possible for  blm  to  move  at  all  from  tbe 
position  he  was  In  at  the  time  he  was  strick- 
en.   (4)  That  In  tbe  performance  of  this  act, 
OTer  which  be  could  exercise  no  control,  be 
exercised  all  such  care  for  his  protection  as 
would  or  could  bare  been  exercised  by  any 
ordinarily  careful  and  prudent  person  under 
like  circumstances.    (5)  That  appellant  negli- 
gently left  two  of  Its  cars  standing  on  its 
track,  without  having  caused  the  brakes  to  be 
set  thereon,   so  as   to  prevent  their  being 
moved  when  struck  by  other  cars.    (0)  That 
it  was  customary  and  usual,  and  ordinary 
care  and  prudence  required,  that  when  cars 
were  thus  left  standing  upon  the  track,  that 
brakes  should  be  set  upon  tbem,  so  as  to 
prevent  their  being  moved  in  said  manner, 
for  tbe  protection  of  Its  employes  working  in 
said  yard,  and  the  appellee  had  the  right  to 
assume   that   appellant   bad   discharged   its 
duty,  and  caused  the  brakes  to  be  set  uiK>n 
said  cars,  so  that  they  could  not  thus  be 
moved.    (7)  That  appellant's  employes,  work- 
ing In  a  different  part  of  said  yard,  negli- 
gently kicked  and  caused  to  be  run  over  its 
track  at  a  very  high  rate  of  speed  for  a  great 
distance  two  or  three  other  cars,  striking  the 
two  cars  standing,  as  aforesaid,  with  great 
force,  causing  them  suddenly  and  with  great 
«peed  to  roll  down  over  Its  track,  striking  ap- 
pellee before  be  had  time  to  discover  their 
movement  or  to  escape  from  the  danger.    (8) 
That  it  is  customary  and  usual,  and  ordinary 
care  and  prudence  required,  that  a  brakeman 
■or  switchman  with  a  light  in  band  should  be 
npon  the  cars  thus  kicked  through  said  yard, 
as  said  cars  were  kicked.  In  order  to  control 
their  movements,  and  give  notice  to  the  em- 
ployes In  the  yard  of  thebr  approach.    (9) 
That  appellant  negligently  failed  to  have  any 
such  brakeman  or  switchman  upon  said  cars 
to  control  their  movements,  with  any  light  to 
give  warning  of  their  approach,  but  negli- 
gently kicked  or  caused  tbem  to  move  thus 
rapidly  over  Its  track  for  a  long  distance, 
(10)  That  because  of  tbe  negligence  of  the  de- 
fendant In  falling  to  have  the  brakes  set  upon 
the  said  standing  cars,  so  as  to  prevent  their 
being  moved  when  struck  by  other  cars,  and 
because  of  Its  negligence  in  kicking  the  said 
cars  and  moving  them  rapidly  through  Its 
yard,  as  aforesaid,  without  a  light  thereon  to 


give  warning  of  tbelr  approach,  and  without 
a  switchman  or  brakeman  thereon  to  control 
tbelr  movements  and  stop  them  before  ther 
struck  tbe  standing  cars  thus  violently,  tbe 
appellee  was  injured,  his  injuries  being  the 
direct  and  proximate  result  of  said  acts  of 
negligence  on  the  part  of  appdiant 

The  facta,  as  above  stated,  are  taken  from 
the  appellee's  brief,  and  we  find  that  It  is  sub- 
stantially correct,  as  being  in  accord  with  evi- 
dence In  tbe  record.  We  also  find  that  sub- 
sequent to  the  Injury  tbe  appellee  executed  a 
release  to  appellant,  relieving  It  from  further 
liability;  but  we  also  find  that  the  executioa 
of  this  release  was  obtained  and  based  upon 
representations  made  by  one  Dr.  Joe  Stewart, 
who  was  then  the  agent  and  the  representa- 
tive of  the  appellant  in  the  treatment  of  ap- 
pellee at  the  Houston  Infirmary,  to  the  ef- 
fect that  the  bones  of  his  arm  had  knitted 
and  united  together,  and  that  the  arm  was 
well,  and  that  as  soon  as  tbe  swelling  had 
passed  away  his  arm  would  be  as  good  as 
ever;  that  appellee  was  on  the  safe  side,  and 
could  safely  make  a  settlement  wltb  appel- 
lant for  bis  Injuries.  This  statement  and 
representation  by  Stewart  was  predicated 
upon  a  statement  of  appellee  to  tbe  effect 
that  he  was  willing  to  settle  with  appdUnt, 
and  release  it  from  all  claims  for  damages  be- 
cause of  tbe  injuries,  whenever  the  bones  ot 
his  arm  had  knit  together  and  bis  arm  was 
cured.  Tbe  facta  in  evidence  warrant  tbe 
conclusion  that  Stewart  made  the  representa- 
tions and  statements  to  the  appellee  for  the 
purpose  of  Inducing  him  to  execute  the  re- 
lease to  appellant,  and  that  the  appellee  be- 
lieved the  statements  were  true,  and  relied 
upon  the  same,  and  was  thereby  induced  to 
make  the  settlement  and  sign  the  release; 
that  the  representations  and  statements  so 
made  by  Stewart  were  false.  In  that  the 
bones  at  the  time  of  the  trial  were  not  onited, 
and  that  bis  arm  was  practically  destroyed  in 
Its  usefulness.  The  court  correctly  submitted 
this  Issue  to  tbe  Jury. 

We  cannot  agree  wltb  tbe  contention  of  ap- 
pellant that  It  may  escape  liability  on  the 
groimd  that  the  representations  and  state- 
ments made  by  Stewart  was  a  mere  expres- 
sion of  opinion.  It  was  more  than  an  opin- 
ion,—It  was  the  statement  of  a  fact.  The  ef- 
fect of  bis  statement  was  that  the  appellee 
was  a  sound  man,  and  that  the  bones  of  his 
arm  had  knitted  together,  and  that  It  would 
be  all  right.  It  Is  true  this  statement  ma.T 
have  been  predicated  upon  his  (pinion  as  a 
medical  expert,  but  the  opinion  is  based  upsn 
facts  of  which  he  possessed  knowledge:  The 
fact  that  the  statement  made  by  Stewart  was 
not  Intentionally  false  does  not  affect  the 
right  of  the  appellee  to  have  the  release  set 
aside  If  he  was  misled  by  the  statemmt.  and 
executed  the  release  bellevhig  the  statemeot 
was  true.  In  such  a  cftse,  innocmt  misrep- 
resentations may  as  well  be  the  basis  of  re- 
lief as  where  such  statements  are  Intention- 
ally false.  Pendanis  T^Oray,  41  TCoc  329; 
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Culberson  t.  Blanchard,  79  Tez.  492,  15  S. 
W.  700;  Cabanesa  v.  Holland,  19  Tez.  Civ. 
App.  301,  47  S.  W.  379. 

Appelant  In  Its  third  assignment  complains 
that  the  verdict  of  the  Jnry  is  excesslye.  We 
cannot  agree  to  this.  In  our  opinion  the  ver- 
dict is  not  excessive,  and  we  cannot  deter- 
mtne  from  anything  apparent  npon  the  record 
that  the  Jury  did  not  give  the  appellant  credit 
for  the  amount  already  paid  to  the  appellee. 

There  was  no  error  in  the  charges  given  by 
tlie  trial  court,  nor  was  there  error  in  refus- 
ing those  which  the  appellant  In  its  asslgn- 
mentB  of  errors  contends  shonld  have  been 
given. 

We  find  no  error  In  the  record,  and  the 
jadgment  Is  a£9rmed.    AfiSrmed. 


INTERNATIONAL  &  O.  N.  R.  CO.  v. 

GlESEN. 

(Conrt  of  Civil  Appeals  of  Texas.    June  11, 

1902.) 

CARRIERS— ASSAULT  BY  ONK  PASSENGER  UP- 
ON ANOTHER— ACTION  AGAINST  CARRIER 

—MEASURE  OF  DAMAGES. 
1.  In  an  action  by  a  passenger  against  a  rail- 
road company  for  damages  for  defendant's  fail- 
ure to  protect  plaintiff  from  an  unprovolied 
a««ault  by  another  passenger,  plaintiff^  mental 
suffering  arising  from  such  assault  may  be  con- 
sidered as  an  element  of  damages. 

Appeal  from  Hays  county  court;  Ed  R. 
Eone,  Judge. 

Action  hy  William  Glesen  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

S.  R.  Fisher,  J.  H.  Talllchet.  and  N.  A. 
Stedman,  for  appellant.  O.  T.  Brown,  for  ap- 
pellee. 

FISHER,  C.  J.  In  our  opinion  the  facts 
HFo  sniBcient  to  warrant  the  conclusion  that 
tiie  conductor  In  charge  of  the  train  could  and 
should  have  anticipated  that  the  assault  com- 
plahied  of  would  be  committed,  and  we  are 
of  opinion  that  a  high  degree  of  care  rests 
npon  the  railway  company  to  protect  one  of 
Its  passengers  from  an  unjustlflable  ns»uult 
committed  upon  him  bv  another  passenger. 
Railway  Co.  v..  Shields  (Tex.  Civ.  App.)  28  S. 
W.  709.  The  petition  in  this  case  and  the 
facts  In  evidence,  in  effect  show  that  the 
assault  committed  upon  the  plaintiCT  was  ac- 
companied with  a  battery.  But,  however  this 
may  be,  we  are  of  the  opinion  that  in  cases 
of  this  character  mental  suffering  arising 
from  an  unprovoked  assault  may  be  consid- 
ered as  an  element  of  damages.  Railway  Co. 
V.  Jones  (Tex.  Civ.  App.)  30  S.  W.  124; 
Leach  v.  Leach  (Tex.  Civ.  App.)  33  S.  W.  703. 
This  was  one  of  the  principal  questions  de- 
cided In  the  two  cases  cited,  and  we  under- 
stand writs  of  error  were  refused  in  both 
cases. 

Wc  have  closely  examined  the  other  ques- 

f  L  See  Damagei,  vol.  15,  Cent.  Dig.  |  !55. 


tlons  presented,  and  are  of  the  (pinion  that 
no  reversible  error  is  shown. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed.    Affirmed, 


GULF,  a  &  a  F.  BY.  CO.  V.  SHBLTON.i 

(Court  of  Civil  Appeals  of  Texas.    June  18, 
1902.) 

CARRIER  OF  PASSBNOBRS  —  INJURIES  —  NBO- 
LIOENGE— DUTY  TO  LIGHT  PI.ATFORM— FAIL- 
URE TO  STOP— NOTIFICATION  TO  CHANGE 
CARS  —  TRESPASSER  —  AUTHORITY  OF  BM- 
PLOYfi  —  CONTRIBUTORY  NBGLIOKNCB  —  EX- 
CESSIVE VERDICT  —  BVIDBNCB  —  INSTRUC- 
TIONS. 

1.  Where  a  passenger  was  directed  to  alight 
from  a  moving  train  at  night,  and  was  injured 
in  80  doing,  the  railroad  was  negligent  in  not 
having  the  platform  sufflciently  lighted. 

2.  A  railroad  was  negligent  m  maintaining  a 
platform,  on  which  passengers  were  expected 
to  alight,  with  a  space  of  12  or  13  inches  be- 
tween it  and  the  lower  steps  of  the  car. 

3.  A  railroad  was  negligent  where  an  em- 
ploye, who  knew  that  the  platform  was  insuffi- 
ciently lighted,  and  of  the  existence  of  a  space 
between  it  and  the  lower  steps  of  the  car,  di- 
rected and  couinianded  a  passenger  to  leave  the 
train  while  under  motion. 

4.  A  railroad  was  negligent  where  an  employ^ 
failed  to  stop  a  moving  train  in  order  to  per- 
mit ti  passenger,  who  had  been,  instracted  to 
alight,  to  do  so  with  safety. 

0.  A  railroad  was  negligent  where  the  con- 
ductor in  charge  of  the  train  failed  to  inform 
a  passenger  that  there  were  coaches  attached 
to  the  train  in  which  he  might  continue  his 
journey. 

6.  Where  a  passenger  was  rightfully  on  the 
train,  tliough  in  the  wrong  coach,  he  could  not 
be  regarded  as  a  trespasser,  and  the  company 
was  charged  with  at  least  ordinary  care  to  pre- 
vent injuring  him  after  his  situation  was  dis- 
covered. 

7.  Where  a  passenger  on  a  train  nnder  the 
control  of  a  switch  crew  was  ordered  by  the 
only  member  thereof  present  to  alight,  he  had 
a  right  to  presume  that  such  employs  had  au- 
thority to  give  such  commands. 

8.  A  passenger  alighting  from  a  slowly  mov- 
ing train,  in  the  dark,  on  a  depot  platform,  at 
the  request  of  an  employe,  was  not  guilty  of 
contributory  negligence. 

9.  In  an  action  against  a  railroad  for  the  loss 
of  ijoth  legs,  the  evidence  showed  that  plaintiff, 
49  years  old,  had  suffered  terribly  both  phys- 
ically and  mentally,  which  suffering  would 
doubtless  continue  all  his  life;  that  he  had 
actually  sustained  a  monetary  loss  of  more  than 
?2,000  in  one  year  because  of  his  diminished 
earning  cnnncity;  that  he  hod  paid  physicians' 
fees  of  $500.  and  $250  for  artificial  limbs, 
which  he  could  not  use;  and  that  he  had  been 
to  great  extra  expense  on  account  of  his  help- 
less condition,  which  would  in  part  continue  as 
long  as  he  lives.  Held,  that  a  verdict  of  $35,000 
was  not  excessive. 

10.  Whei-o  n  passenger,  who  had  been  misled 
by  a  statement  of  the  conductor  to  believe  that 
a  change  of  cars  was  necessary,  attemiited  to 
alight  while  the  train  was  in  motion,  under  the 
direction  and  command  of  an  employs,  the  com- 
pany was  not  relieved  of  liability  by  an  an- 
nouncement by  the  conductor  in  the  coach  as 
to  what  chanfTC  was  required,  which  the  pas- 
senger could  have  heard  had  he  not  been 
asleon.  . 

11.  Where  a  railroad  intrusted  the  switching 
of  its  coaches  at  a  certain  point  to  the  yard 
crew  of  another  road,  it  was  liable  for  the  neg- 


'  Appliration  for  writ  of  error  pending. 

«;  8.  See  Carrlcra,  vol.  9,  Cent.  Dig.  S  UJ^ll.  . 
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Ugence  of  ancli  cr«w  in  the  performance  of  that 
dnty. 

12.  Where  a  paBBenger  had  been  ibstructed  and 
-directed  by  an  employe  to  leave  a  moTing  train, 
evidence  that  no  one  stopped  or  offered  to  stop 
the  train,  or  cautioned  him  not  to  alight,-  was 
admissible  on  the  question  of  contributory  neg- 
ligence. 

13.  In  defending  an  action  for  personal  Inju- 
Ties  a  railroad  cannot  complain  of  an  instruc- 
tion as  to  burden  of  proof  of  contributory  neg- 
ligence, which  was  invited  by  one  to  the  same 
effect  which  it  had  requested. 

14.  In  an  action  against  a  railroad  for  injnriea 
received  in  alighting  from  a  train  under  the 
direction  of  an  employ^  while  it  was  being 
switched  in  the  yards,  an  instruction  that  if 
plaintiff,  in  going  back  to  sleep  after  being 
awakened,  or  in  jumping  from  the  moving  train 
in  the  dark,  did  not  exercise  reasonable  care, 
the  company  was  not  liable,  was  properly  re- 
fused, as  it  erroneously  assumed  that  plaintiff 
was  negligent  in  Koins  back  to  sleep,  and  that 
he  jumped  from  the  train,  instead  of  stepping 
down  from  the  last  step,  as  the  evidence 
showed. 

Appeal  from  district  court,  Dallas  county; 
Richard  Morgan,  Judge. 

Action  by  J.  W.  Shelton  against  the  Gulf, 
Colorado  &  Santa  V6  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   AfOrmed. 

W.  H.  Clark,  J.  W.  Terry,  and  Alexander 
&  Thompson,  for  appellant.  Finley,  Eth- 
erldge  &  Knight,  for  appellee. 


FISHER,  0.  J.  Appellee  Shelton  sued  the 
appellant  for  $40,000  damages  for  personal  In- 
Jurleis  sustained  to  himself,  and  recovered  a 
verdict  and  Judgment  in  the  court  bdow  for 
the  sum  of  $35,000.  There  Is  evidence  in  the 
record  which  authorizes  this  court  to  find  the 
following  facts:  On  the  night  of  March  30, 
1900,  the  appellee  purchased  from  the  appel- 
lant's agent  at  OainesvUle,  Tez.,  a  ticket 
from  that  point  to  Los  Angeles,  Cal.,  over 
the  appellant's  road,  and  its  connecting  line, 
the  Atchison,  Topeka  &  Santa  F6  Railway. 
In  negotiating  for  the  purcliase  of  the  ticket 
the  appellee  inquired  of  the  agent  who  sold 
the  same  to  him  whether  he  would  be  requir- 
ed to  change  cars,  and  was  then  Informed  by 
the  agent  that  therie  would  be  no  change  of 
cars  before  arriving  at  Newton,  Kan.  The 
train  upon  which  the  appellee  took  passage 
at  Gainesville  left  that  place  about  11  o'clock 
of  the  night  of  March  30th,  and  arrived  at 
Purcell,  the  place  where  the  injury  was  in- 
flicted, about  3:20  a.  m.,  at  which  time  it 
was  dark.  The  train  was  not  due  to  arrive 
at  Newtou,  Kan.,  until  tibont  2:30  p.  m., 
March  31st.  Appellee  boarded  the  train  at 
Qalnesvllle,  and  went  into  one  of  the  coaches, 
and  while  there  the  conductor,  in  taking  up 
his  ticket.  Informed  the  appellee  that  he 
would  be  required  to  change  cars  at  Purcell, 
whereupon  appellee  told  the  conductor  that 
-the  agent  at  Gainesville,  who  had  sold  him 
the  ticket,  assured  him  that  he  would  not 
be  required  to  change  cars  until  his  arrival 
at  Newton,  Kan.  In  response  the  conductor 
-told  him  that  he  must  change  cars  at  Purcell. 


Xlie  train  upon  which  the  appellee  was  then 
riding  was  composed  of  some  coaches  whicta 
were  left  out  at  Purcell,  one  of  which  was 
the  coach  occupied  by  appellee  as  a  pagsen- 
ger;  but  th«e  were  two  other  coaches  which 
were  not  set  out  there,  but  went  on  through 
to  Newton,  Kan.  The  appellee  was  not  in- 
formed of  this  fact  by  the  conductor,  nor  did 
he  know  that  these  two  coaches  would  con- 
tinue on  to  Newton,  Kan.;  and  the  inference 
Is  warranted  from  the  evidence  that,  it  the 
conductor  had  not  Instructed  appellee  to 
change  cars  at  Purcell,  and  had  correctly  in- 
formed him  that  there  were  two  coaches  as 
a  part  of  his  train  which  would  continne  to 
NewtMi,  Kan.,  the  appellee  could  and  would 
have  gone  into  one  of  those  coaches,  and  not 
made  an  effort  to  disembark  at  PnrceU.  Ini- 
medlatcly  or  a  few  minutes  after  the  arrival 
of  the  train  at  Purcell  a  switch  engine  coup- 
led onto  the  same,  and  under  the  direction  of 
a  switch  crew,  which  was  then  and  there  in 
the  control  and  management  thereof,  was  pnt 
in  motion  by  the  switch  engine,  and  when 
going  at  the  rate  of  about  2%  miles  an  hont. 
and  when  the  coach  in  wiiich  the  appellee 
was  riding  had  gone  the  distance  of  about  50 
feet,  the  appellee  was  Instmcted  to  leave  the 
coach  and  the  train  by  one  Petrie,  a  member 
of  the  switch  crew.  In  obedience  to  this  re- 
quest and  command,  he  undertook  to  alight 
from  the  moving  train,  and  when  doing  so 
stepped  or  fell  between  the  lower  step  of  the 
coach  and  the  edge  of  the  platform,  where- 
upon the  wheels  of  the  car  passed  or«  his 
legs,  and  they  were  both  so  injured  as  re- 
quired their  amputation.  When  the  train  ar- 
rived at  Purcell  the  appellee  was  asleep,  and 
did  not  bear  the  name  of  the  station  an- 
nounced. If  It  was  announced;  but  immedi- 
ately or  in  a  few  minutes  after  arriving  there 
he  was  awakened  by  the  request  or  command 
to  leave  the  train,  and  in  obedience  to  this 
command,  as  before  stated,  he  undertook  to 
alight  from  the  train.  He  was  not  at  the 
time  informed,  nor  did  he  know,  that  there 
were  two  coaches  attached  to  the  train  that 
would  continue  on  to  Newton,  Kan.,  in  which 
be  could  and  doubtless  would  have  gone  if  he 
had  received  this  information  at  that  time, 
and  would  not  have  made  the  effort  to  dis- 
embark. No  effort  was  made  to  stop  the 
train  in  order  that  he  might  leave  it  with 
safety;  nor  was  he  Informed  of  the  condition 
of  the  platform  and  the  space  between  the 
edge  of  the  same  and  the  lower  steps  of  the 
car.  The  platform  at  the  time  was  poorly 
lighted,  and  the  inference  to  be  drawn  from 
the  facts  is  that  at  the  time  the  appellee  at- 
tempted to  leave  the  train  he  was  in  the  ex- 
ercise of  proper  care,  and  was  not  guilty  of 
contributory  negligence.  The  train,  at  the 
time  It  was  being  backed  and  at  the  thne 
that  the  appellee  was  instructed  to  alight 
was  In  charge  of  a  switch  crew,  of  whom 
Petrie  was  a  member.  There  Is  no  direct 
and  positive  testimony  to  the  effect  that  Pet- 
rie was  the  party  that  instructed  or  corn- 
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manded  tbe  appellee  to  leave  the  train,  but 
tlie  evidence  npou  this  subject  authorizes  the 
conclusion  that  he  was  the  party  that  gave 
the  command.  The  switch  crew  that  had 
coDtrol  of  the  train  was  in  the  employ  of  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
■•nf,  bnt  the  evidence  is  dear,  convincing, 
aod  beyond  dlspnte  to  the  effect  that  the 
■errants  of  that  company,  under  an  arrange- 
ment with  the  appellant's  road,  performed  the 
duties  of  a  switch  crew  for  the  latter  com- 
pany. It  was  a  part  of  the  duty  of  the 
iwitcb  crew,  wbea  appellant's  train  arrived 
at  Pnrcell,  to  take  control  of  the  same,  and 
to  remove  it,  and  switch  it  back  in  the  man- 
ner done  in  this  instance.  The  appellee  was 
a  stranger  to  the  location  and  situation  of 
the  platfCHTn  at  Furcell,  and  did  not  know  of 
the  existoice  of  the  space  between  the  edge 
o(  the  platform  and  the  lower  steps  of  the 
car.  If  the  platform  had  been  sufficiently 
lighted,  the  appellee  could  and  probably 
would  have  discovered  the  space  before 
tlighting,  and  thereby  have  avoided  it  and 
the  injuries  sustained  by  him.  The  conclu- 
sion is  also  warranted  that  Petrle  bad  the 
authority  to  stop  the  movements  of  the  train 
b  order  to  permit  the  appellee  to  alight  with 
rafety,  and.  If  he  had  done  this,  the  appellee 
vonld  have  avoided  the  Injury.  The  conclu- 
sion Is  also  warranted  that  If  the  conductor 
in  charge  of  the  train,  before  It  reached  Pnr- 
cell, or  the  switch  crew  after  it  reached  that 
place,  bad  informed  appellee  that  there  were 
coaches  which  were  a  part  of  the  train  that 
would  go  through  to  Newton,  Kan.,  the  ap- 
pellee could  and  doubtless  would  bave  gone 
into  one  of  those  coaches,  and  thereby  have 
aroided  the  injury.  The  space  between  the 
Iowa  step  of  the  coach  and  the  edge  of  the 
platform  was  about  12  or  13  Inches. 

The  ccmclusion  that  we  reach  from  the 
facts  as  stated  Is  that  the  appellant  was 
goUtj  of  negligence  In  the  following  particu- 
lars, each  or  all  of  which  may  have  been,  and 
doubtless  was,  the  proximate  cause  of  his  In- 
juries: (1)  In  not  having  the  platform  suffi- 
ciently lighted.  (2)  In  maintaining  the  plat- 
form with  the  wide  space  between  it  and  the 
lover  steps  of  the  car.  (3)  In  directing  and 
commanding  the  appellee  to  leave  the  moving 
train,  with  knowledge  upon  the  part  of  Petrle 
tbat  the  platform  was  Insufficiently  lighted, 
and  of  the  existence  of  the  space  between  it 
and  the  lower  steps  of  the  car.  (4)  The  fail- 
ore  of  Petrle  to  stop  the  train  under  the  cir- 
cumstances. In  order  to  permit  the  appellee 
to  alight  with  safety.  (5)  The  failure  of  the 
conductor  in  charge  of  the  train  and  of  the 
twitch  crew  to  Inform  and  notify  appellee 
tbat  there  vere  coaches  attached  to  the  train 
which  would  continue  beyond  Pnrcell,  We 
•Iso  find  that.  In  view  of  the  facts  which  will 
be  hereinafter  stated,  the  verdict  and  Judg- 
Bent  are  not  excessive. 

Upon  the  principal  questions  Involved  in 
tUs  case  the  trial  court  gave  the  following 
tastmcUon:    "In  determining  the  question  of 


liability  of  the  defendant  In  this  case  yon 
will  confine  yourselves  to  a  consideration  of 
the  following  questions,  to  wit:  (1)  Did  the 
defendant,  by  and  through  Its  servants,  dis- 
cover the  presence  of  the  plaintiff  In  one  of 
the  defendant's  coaches  after  the  same  bad 
been  put  In  motion  by  the  switch  engine  at 
Purcetl?  (2)  If  the  defendant  did  so  discov- 
er the  presence  of  the  plaintiff,  then  did  the 
defendant  thereafter  exercise  ordinary  care 
to  avoid  injuring  him?  (3)  Did  the  failure  of 
the  defendant,  if  any,  to  exercise  ordinary 
care  to  avoid  injuring  the  plaintiff,  directly 
and  immediately  result  In  the  Injuries  sus- 
tained by  the  plaintiff?  (4)  Was  the  plaintiff 
guilty  of  contributory  negligence?"  The 
charge  defines  ordinary  care,  and  then  pro- 
ceeds as  follows:  "If,  from  the  evidence,  you 
believe  that  after  the  defendant's  coaches 
wore  put  in  motion  by  the  switch  engine  at 
Purcell  the  defendant,  by  and  through  any 
of  its  servants,  to  whom  it  had  Intrusted  the 
duty  and  authority  of  directing  and  control- 
ling the  movements  of  its  trains  while  the 
same  was  being  switched,  discovered  the 
presence  of  the  plaintiff  in  one  of  said  coach- 
es while  being  so  moved  by  the  switch  en- 
gine, and,  having  so  discovered  the  plaintiff 
therein,  if  such  was  the  fact,  failed  to  ex- 
ercise ordinary  care  with  reference  to  his 
safety,  and  tbat  such  failure,  if  any,  to  exer- 
cise ordinary  care,  directly  and  immediately 
resulted  in  the  injuries  sustained  by  the  plain- 
tiff, tben  you  will  find  for  the  plaintiff,  un- 
less yon  believe  that  be  was  guilty  of  con- 
tributory negligence,  as  hereinafter  defined." 
The  court  then  proceeds  to  submit  the  issue 
of  contributory  negligence  and  the  rule  to 
govern  the  Jury  in  determining  the  question 
of  damages.  It  is  apparent  from  the  charge 
that  the  liability  of  the  appellant  was  sub- 
mitted upon  the  theory  that  the  appellee  had. 
In  a  measure,  ceased  to  be  a  passenger,  and 
that  it  could  only  be  held  responsible  for  the 
exercise  of  ordinary  care  in  Its  conduct  to- 
wards him.  If  it  be  conceded  that  the  ap- 
pellee had  ceased  to  be  a  passenger  by  re- 
maining in  the  coach  after  the  train  bad  ar- 
rived at  its  destination,  it  is  clear  that  he 
could  not  be  regarded  in  law  as  a  trespasser, 
for  he  was  rightfully  on  the  train,  although 
in  the  wrong  coach;  and,  consequently,  the 
least  that  majr  be  said  of  the  degree  of  duty 
owing  by  appellant  in  its  conduct  towards 
appellee  was  that  of  ordinary  care  looking  to- 
wards his  safety,  and  to  prevent  Injuring  him 
after  his  situation  was  discovered.  In  a  case 
where  such  duty  exists,  the  failure  to  use 
ordinary  care  resulting  in  damages,  an  action 
for  negligent  injury  may  be  maintained  and  a 
recovery  had  for  ail  of  the  consequences  of 
which  such  failure  was  the  proximate  cause. 
The  Jury,  in  passing  upon  and  determining  . 
the  question  whether  or  not  the  appellant  had 
exercised  ordinary  care  after  discovering  the 
plaintiff  in  the  car,  doubtless  concluded  that 
the  facts  introduced  upon  the  trial  and  as  set 
out  in  our  findings  were  sufficient  to  indicate 
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tbat  the  appellant  had  been  guilty  of  negli- 
gence In  the  manner  as  stated  In  the  findings 
of  fact  In  submitting  the  degree  of  care 
or  duty  resting  upon  appellant  in  its  conduct 
tOTvards  appellee,  the  charge  of  the  court  was 
very  conservative,  for  the  facts  In  the  record 
strongly  Indicate  that  the  appellee,  at  the  time 
he  received  his  Injuries,  had  not  lost  his 
status  as  a  passenger;  and.  If  such  was  the 
casei  of  course  the  appellant  was  burdened 
with  a  higher  degree  of  care  In  its  conduct 
towards  him  than  ordinary  care.  There  Is 
evidence  In  the  record  that  immediately  upon 
the  arrival  of  the  train  at  Purcell,  or  a  very 
few  minutes  thereafter.  It  was  put  In  motion 
under  the  direction  of  the  switch  crew,  and 
that  there  were  coaches  attached  to  that  train 
in  which  the  appellee  was  entitled  to  ride.  If 
he  had  been  promptly  notified  of  their  exist- 
ence. It  might  be  true  that  be  was  given  a 
reasonable  opportunity  to  leave  the  particular 
coach  that  he  was  occupying,  but  In  view  of 
bis  right  of  continuous  transportation  he  was 
not  required  to  leave  the  train,  and  had  the 
.  right  to  ride  In  one  of  the  coaches  that  was 
going  through  to  Newton,  Kan.  The  facts 
and  circumstances  indicating  that  he  was  en- 
titled to  protection  as  a  passenger  are  much 
stronger  in  bis  favor  than  were  the  facts  in 
the  case  of  Ballroad  Co.  t.  Dick  (Tex.  Civ. 
App.)  63  S.  W.  895,  where,  after  a  review  of 
authorities,  it  was  held  that  one  who  had  left 
the  train  and  the  depot  platform  was  entitled 
to  protection  as  a  passenger.  Our  informa- 
tion is  that  a  writ  of  error  was  denied  by  the 
supreme  court  In  that  case. 

It  is  insisted  that  the  servant  of  appellant 
who  gave  the  command  or  instruction  to  the 
plaintiff  to  leave  the  train  was  wanting  In 
power  to  exercise  sncb  authority,  and  there- 
fore bis  conduct  In  the  attempted  exercise  of 
authority  In  this  respect  could  not  affect  the 
rights  of  appellant.  There  is  evidence  in  the 
record  to  the  effect  that  the  switch  crew  was 
under  the  control  of  one  Peters;  but  the  evi- 
dence is  also  to  the  effect  that  the  train  at 
the  time  that  the  command  was  given  was  in 
control  of  the  switch  crew,  and  Petrie,  the 
party  who  gave  the  command  or  instruction 
to  appellee  to  leave  the  train,  was  at  the  time 
apparently  exercising  control  over  the  train, 
and  was  the  only  member  of  the  switch  crew 
present  who  bad  the  apparent  authority  to 
exercise  any  power  In  the  premises,  and  there 
is  evidence  In  the  record  which  has  a  tendency 
to  show  that  he  was  the  only  member  of  the 
switch  crew  that  was  on  the  train.  He  was 
a  part  of  the  force  that  controlled  the  move- 
ments of  the  train,  and  when  he  found  the 
appellee  In  the  car,  and  commanded  and, di- 
rected him  as  to  what  should  be  done,  the  ap- 
pellee, nnd»  the  circumstances,  had  the  right 
to  presume  that  the  real  power  was  lodged  In 
the  one  who  was  apparently  clothed  with  the 
authority  to  give  such  directions  and  com- 
mands. Our  findings  of  fact  in  effect  dispose 
<a  the  Issue  of  contributory  negligence,  but. 
In  view  of  the  fact  that  It  is  especially  in- 


sisted that  alighting  from  the  moving  train  In 
the  darli  was  contributory  negligence,  we 
have  concluded  to  call  attention  to  the  re- 
ported  cases  coming  from  the  courts  of  this 
state  bearing  upon  this  subject  By  reason 
of  the  rapid  speed  of  a  train,  or  the  existence 
of  facts  and  circumstances  at  the  time  that 
a  passenger  attempts  to  board  or  leave  it 
the  indications  of  danger  may  be  so  apparent- 
and  obvious  that  one  must  necessarily  be 
charged  with  knowledge  of  its  existoice;  and 
in  such  a  case  the  court  might  conclude,  as  a 
matter  of  law,  that  It  would  be  contributory 
negligence  to  attempt  to  leave  or  board  the 
train  und«'  the  Circumstances.  But  In  a  case 
of  the  character  before  us,  where  it  Is  shown 
by  the  facts  that  the  train  was  going  at  a 
Blow  rate  of  speed,  and  where  the  appellee 
alighted  there  was  a  depot  platform,  which 
he  had  the  right  to  expect  was  in  a  reason- 
ably safe  condition,  and  where  the  dlaem- 
barkation  was  at  the  request  of  one  whom  lie 
bad  the  right  to  believe  v/ould  not  have  given 
the  command  nnless  It  was  safe  for  him  to 
alight.  It  cannot  be  said  that  leaving  tlie 
train  under  the  circumstances  was  contribu- 
tory negligence.  Railway  Co.  v.  Bingham,  3 
Tex.  Civ.  App.  278.  21  8.  W.  569:  Railroad 
Co.  V.  Downing  (Tex.  Civ.  App.)  41  S.  W.  1»"; 
Railway  Ca  v.  Brown,  4  Tex.  Civ.  App.  435. 
23  B.  W.  618;  Railway  Co.  ▼.  Dorougb.  T2 
Tex.  108,  10  S.  W.  711;  Mills  v.  Ballway  Co. 
(Tex.  Sup.)  69  S.  W.  874,  S6  L.  R.  A.  497; 
Railroad  Co.  v.  Sancbes  (Tex.  Glv.  App.)  63 
S.  W.  893. 

It  Is  contended  that  the  verdict  Is  excessive. 
The  facts  upon  this  subject  briefly  stated,  are 
as  follows:  Appellee  was  49  years  old  the  day 
after  he  was  Injured.  Up  to  that  time  he  had 
never  been  sick  a  day  In  his  life;  had  never 
taken  a  drink  of  any  kind  of  Intoxicating  liq- 
uor. He  used  neither  coffee  nor  tobacco,  and 
bad  been  an  active  business  man  all  his  life, 
and  had  made  money  every  year  since  he  left 
bis  father.  At  the  time  of  the  injury  he  was 
a  man  of  fair  means.  He  was  thrown  under 
the  wheels  of  the  car,  and  both  of  his  lower 
limbs  were  crushed  to  such  an  extent  as  to 
necessitate  amputation  of  the  right  leg  three 
inches  above,  and  the  left  one  nine  inches 
below,  the  knee.  Immediately  after  the  in- 
fliction of  the  injuries,  he  employed  physi- 
cians at  Purcell,  but  they  were  unable  to  per- 
form the  operation  of  a  double  amputation, 
and  It  became  necessary  for  him  to  be  taken 
to  the  hospital  at  Temple,  where  such  an 
operation  could  be  performed.  He  was  com- 
pelled to  remain  at  Purcell  12  hours  before 
starting  for  Temple,  and  was  then  taken  to 
Temple  In  an  old  express  car,  and  was  com- 
pelled to  employ  a  physician  to  accompany 
him.  It  required  12  hours  more  to  make  the 
trip  from  Purcell  to  Temple.  He  arrived  at 
Temple  24  hours  after  the  infliction  of  the 
injuries,  and  was  carried  to  the  hospital  at 
that  place,  where  the  physicians  said  he  bad 
no  blood  and  no  pulse,  and  could  not  stand 
the  operation.    In  order  to  prepare  him  to 
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undergo  tlie  operation,  tlie  pbysiciana  at  Uie 
hospital  at  Temple  'were  compelled  to  and  did 
administer  hypodermlcally  14%  pints  of  salt 
solution.  This  required  30  boors.  Tbe  op- 
eration, therefore,  was  not  commenced,  and 
could  not  have  been  commenced,  until  after 
the  lapse  of  54  hours  from  the  time  of  the  in- 
juries. The  physicians  at  the  hospital,  recog- 
nizing bis  extremely  precarious  condition,  sent 
for  both  a  lawyer  and  a  preacher.  He  paid 
Dr.  Childs  |30  for  bis  services  In  accompany- 
ing him  from  Purcell  to  Temple.  He  paid 
the  consulting  physician  at  Purcell  $6.  Eto 
was  compelled  to  remain  In  the  hospital  at 
Temple  60  days,  and  his  bill  there  was  $466, 
which,  tpgether  with  tbe  $80  paid  Dr.  Childs, 
and  tbe  $5  paid  the  consulting  physician  at 
Pnrc^,  aggregated  $600.  Appellant  admit- 
ted that  the  amounts  so  exi>ended  by  appellee 
were  reasonable  and  necessary.  At  tbe  time 
be  was  Injured  some  one  gave  blm  a  drink 
of  whisky.  This  was  the  first  drink  be  had 
ever  taken.  His  ability  now  to  earn  money 
is  very  poor.  He  paid  $260  for  artificial 
iimbs,  but  could  not  use  them,  and  derived  no 
benefit  therefrom.  He  has  no  way  of  getting 
aboat,  except  In  bis  Invalid  chair.  He  cannot 
even  crawl.  He  has  tried  everything  to  en- 
able blm  to  walk  or  crawl,  but  without  avail; 
tried  to  walk  with  a  peg  1%,  but  fell.  Can- 
not walk  with  the  aid  of  crutches;  falls  in  tbe 
attempt.  He  has  no  opporttmlty  whatever  of 
exercising,  and  in  consequence  weighs  15  to 
20  pounds  more  now  than  be  did  before  the 
accident,  when  be  bad  both  of  his  lower 
limbs.  He  is  compelled  to  have  and  to  pay 
for  an  attendant  to  roll  him  around  in  his 
chair.  He  Is  compelled  to  travel  In  baggage 
cars.  The  railways  will  not  permit  him  to 
travel  otherwise.  He  Is  compelled  to  pay  $1 
a  day  to  a  boy  to  accompany  blm,  and  this 
donbles  his  expenses.  He  is  also  compelled 
to  pay  extra  at  hotels,  because  be  requires  ex- 
tra service.  He  experiences  pain  In  bis  lower 
limbs  now.  Frequently  he  cannot  sleep  a 
wink  because  of  tbe  pain  In  the  stumps  of  his 
legs.  Since  tbe  injury  there  is  a  decided  dif- 
ference in  his  beart  action.  It  often  Jumps, 
and  be  can  bear  it  beating.  Its  action  Is  very 
irregular.  He  never  experienced  such  condi- 
tion in  his  beart  action  before  tbe  Injury. 
From  the  time  when  tbe  injury  was  inflicted 
to  the  time  of  the  trial— only  about  a  year- 
he  bad  lost  more  than  $2,000  In  his  business, 
because  of  bis  Inability  to  get  about  and  at- 
tend to  it.  Dr.  S.  D.  Thurston  testified  that 
amputated  limbs,  for  years  after  the  amputa- 
tion, frequently  bum,  and  that  the  patient 
experiences  painful  sensations,  which  affect 
bis  ability  to  sleep  and  rest,  and  wblcb  ren- 
der him  nervous  sjid  restless;  that,  as  a  rule, 
such  pain  Is  permanent.  It  comes  on  In 
paroxysms  of  a  neuralgic  character,  and 
■ometimes  the  Umb  will  Jerk  Involuntarily, 
and  cannot  be  controlled,  and  there  is  no  pre- 
scribed time  when  it  will  cease  to  hurt 
Again,  he  testified:  "Assuming  that  Shelton 
Is  fifteen  or  twenty  pounds  heavier  now  than 
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befwe  the  accident,  when  he  bad  both  bis 
limbs,  be  will  continue  to  Increase  In  corpu- 
lency, and  become  very  obese.  Fat  will  dif- 
fuse itself  through  all  the  muscular  tissues^ 
and  particularly  around  the  region  of  the 
heart.  That  weakens  the  muscular  power  of 
the  heart  It  Is  what  is  called  a  'fatty  heart' 
and  has  a  tendency  to  shorten  life.  Exercise 
is  absolutely  essential  to  health.  Shelton's  in- 
ability to  exercise  Is  calculated  to  Impair  bis 
health  and  i)roduce  obesity.  His  life  was  in 
Jeopardy  from  tbe  time  he  left  Purcell  and 
afterwards.  His  physical  suffering  was  pro- 
tracted and  proportioned  to  the  length  of  time 
and  the  shock  to  the  nervous  system,  which 
was  Increased  by  the  time  it  took  to  transport 
him  from  Purcell  to  Temple.  It  Is  very 
doubtful  if  it  could  be  arranged  to  enable 
him  to  walk  on  crutches.  If  the  limbs  were 
of  equal  length,  it  might  be  done.  It  would 
be  very  difficult  to  have  an  appliance  to  en- 
able both  bis  limbs  to  act  together,  because 
of  want  of  co-ordination  In  the  motion  of  his 
limbs."  In  this  case  there  does  not  appear 
to  be  any  abuse  of  discretion  by  tbe  Jmry 
vested  In  them  in  awarding  the  damages. 
The  record  upon  this  subject  is  clean.  There 
is  an  absence  of  any  fact  ot  circumstance  In- 
dicating that  tbe  Jury,  In  reaching  a  conclu- 
sion as  to  the  amount  of  damages  sustained 
by  the  plaintiff,  were  Influenced  by  bias  or 
prejudice.  Improper  motives,  or  passion;  and 
they  were  doubtless  governed  by  a  purpose 
and  desfare  to  a  conscientious  discharge  of 
their  duty,  to  the  end  that  the  plaintiff  should 
be  compensated  for  the  injuries  and  loss  he 
had  sustained,  and  for  the  terrible  suffering 
he  had  endured,  and  will  doubtless  endure,  as 
long  as  he  lives.  In  determining  tbe  amount 
of  compensation  for  tbe  physical  and  conse- 
quent mental  suffering  wblcb  the  plaintiff  has 
experienced,  and  which  he  doubtless  wUl  en- 
dure to  the  end  of  bis  days,  there  exists  no 
rule  of  experience  which  will  authorize  this 
cotirt  to  substitute  its  Judgment  for  that  of 
tbe  Jury;  and  when  this  element  of  damage 
is  considered,  in  ccMmectlon  with  the  present 
monetary  loss  resulting  to  plaintiff's  bu.'!iness 
and  earning  capacity  actually  sustained,  to- 
gether with  his  diminished  earning  capacity 
so  far  as  relates  to  the  future,  and  the  extra 
expense  that  has  occurred  by  reason  of  bis  in> 
juries,  and  which  will  in  part  continue  as  long 
as  he  lives,  by  reason  of  his  helpless  condi- 
tion. It  cannot  be  said  that  tbe  verdict  la  ex- 
cessive. 

The  appellant's  seventeenth  assignment  of 
error  is  as  follows:  "The  court  erred  in  re- 
fusing to  give  to  the  Jtury  defendant's  eleventh 
special  Instruction,  as  follows:  'You  are  in- 
structed, at  the  request  of  defendant  that  It 
was  not  tbe  duty  of  the  defendant  to  per- 
sonally notify  plaintiff  of  a  change  of  trains 
or  cars,  as  to  what  cars  watt  through  and 
beyond  Purcell  and  which  did  not  snd  that 
If  defendant's  conductor  made  such  annotmce- 
ment  In  said  coach  In  which  plaintiff  was 
riding,  so  that  he  could  have  heard  tbe  same 
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If  he  had  not  been  asleep,  yon  win  retmn  a 
verdict  for  the  defendant'  "  Under  the  In- 
structions of  the  court  to  the  jnry,  the  ques- 
tion embraced  In  this  charge  had  ceased  to  be 
an  issue  in  the  case.  The  charge  of  the  court 
limited  the  jury  to  a  consideration  of  the 
condition  of  things  discoTO'ed  by  the  appel- 
lant after  the  train  had  been  talcen  possession 
of  by  the  switch  crem  This  Instruction  ig- 
nores the  theory  of  the  case  presented  by  tbe 
charge  of  the  court,  and  upon  which  the  Ter- 
dict  of  the  Jury  was  evidently  predicated.  The 
fact  that  the  plaintlfT  was  asleep  when  the 
train  arrived  at  Purcell,  and  did  not  promptly 
get  off  the  train  when  that  station  was  an- 
nounced, did  not  relieve  the  appellant  from 
the  exercise  of  at  least  ordinary  care  look- 
ing towards  his  safety.  This  question  has 
been  fully  considered  In  passing  upon  the 
main  questions  of  the  case,  as  previously  dis- 
cussed. This  charge  instructs  the  Jury  that 
it  was  not  the  duty  of  the  defendant  to  per- 
sonally notify  the  plaintiff  of  the  change  of 
trains  or  cars,  and  as  to  which  cars  went 
through  or  beyond  Purcell  and  which  did  not. 
If  we  could  adigit  that  this  was  a  correct 
statement  of  the  law,  we  are  not  prepared  to 
say  that  it  should  be  unqualifiedly  applied  In 
this  case,  for  the  reason  that  it  Ignores  that 
feature  of  the  case  whereby  the  Jury  were 
authorized  to  draw  the  conclusion  from  the 
statement  made  by  the  conductor  that  the 
plaintiff  was  misled  Into  the  belief  that  a 
change  of  cars  was  necessary  at  Purcell,  and 
none  of  the  coaches  went  through  beyond  that 
point  It  may  be  that  the  conductor  was  not 
required  to  personally  inform  plaintiff  of  the 
change  of  trains  or  cars,  or  which  went 
through  or  beyond  that  station;  but  It  is  clear 
that  if,  by  his  words  or  conduct,  he  misleads, 
or  misinforms,  or  deceives  a  passenger  upon 
this  subject,  he  Is  guilty  of  a  breech  oif  dnty 
for  which  his  principal  might  be  held  re- 
sponsible. There  was  no  error  In  refusing 
this  charge. 

The  court  Instructed  the  Jury  that,  as  the 
defendant  intrusted  the  matter  of  switching 
Its  coaches  at  Purcell  to  the  yard  crew  In  the 
employ  of  the  Atchison,  Topeka  &  Santa  F6 
Railway  Ckimpany,  they.  In  the  performance 
of  that  duty,  became  and  were,  as  to  the 
plaintiff  herein,  the  servants  of  the  defendant 
This  charge  Is  complained  of  in  appellant's 
seventh  assignment  of  error.  There  was  no 
error  in  the  court's  giving  this  Instruction. 
There  Is  no  conflict  in  the  evidence  upon  this 
subject  The  yard  crew  of  the  Atchison,  To- 
peka &  Santa  F6  Railway  Company  did  and 
performed  the  duties  of  a  switching  crew  for 
the  appellant  at  Purcell.  Such  being  the 
case,  the  court  correctly  Informed  the  Jury 
that  they  must  be  considered  as  the  sorants 
of  appellant 

The  eighth  assignment  of  error  complains 
of  the  main  charge  of  the  court,  which  has 
been  previously  stated  in  this  opinion,  where- 
in the  court  submits  the  combination  of  facts 
that  would  authorize  the  plaintiff  to  recover. 


What  we  have  said  upon  this  subject  Indi- 
cates our  opinion  as  to  the  jn-oprlety  of  this 
Instruction.    The  court  prop«:ly  gave  It 

The  charge  requested,  as  set  out  In  appel- 
lant's twelfth  assignment  of  error,  which  the 
court  refused  to  give,  Is  upon  the  weight  of 
evidence,  and  was  properly  refused. 

The  evidence  complained  of  la  the  eigh- 
teenth assignment  of  error  was  admissible. 
The  plaintiff,  Bhelton,  testified  that  after  the 
coaches  were  put  in  motion,  and  after  the 
railroad  man  came  in  with  a  lantern,  do  one 
stopped  or  offered  to  stop  the  train  to  let 
him  off,  and  no  one  cautioned  him  not  to  on- 
dertake  to  alight  from  the  train.  He  testi- 
fied: "When  the  railroad  man  told  me  to  get 
off  at  Purcell,  I  did  not  asb  him  to  stop  the 
train.  I  never  asked  anybody  to  stop  the 
train.  I  never  asked  anybody  whether  it  wu 
dangerous  to  do  so  (ht  not  I  did  not  hare 
time."  The  evidence  In  the  record  clearly 
shows  that  when  the  train  crew  quitted  the 
train  at  Purcell  the  switchmen  took  charge  of 
the  same,  and  did  whatever  they  thought 
proper  or  necessary  to  be  done  In  the  move- 
ment and  switching  of  the  train;  and  the  evi- 
dence authorizes  the  conclusion  that  the  only 
member  of  the  switch  crew  who  was  in  the 
coach  with  the  plalntlfl  after  the  train  bad 
been  put  In  motion  was  Petrle,  who  Instructed 
and  directed  the  plabitlS  to  leave  the  trabL 
There  was  no  other  servant  of  the  appelant 
there  at  the  time  who  was  in  a  positkm  to 
see  the  situation  of  the  plaintiff,  and  who  was 
In  a  position  to  exercise  ordinary  care  looking 
towards  the  safety  of  the  plaintiff,  and  tD 
exercise  a  like  care  to  avoid  Injuring  hfaa. 
When  the  question  was  asked,  did  any  one 
stop  or  offer  to  stop  the  train  to  let  the  plain- 
tiff off,  or  caution  him  not  to  undertake  to 
alight  from  the  train,  It  was  proper  for  the 
plaintiff  to  answer  that  no  soch  caution  had 
been  given,  nor  offer  made  to  stop  the  train. 
The  jmry,  In  considering  these  quaatlcrna  and 
the  answers  given  to  them,  must  certabily 
have  construed  them  to  mean  that  no  sach 
warning  was  given,  nor  offer  to  stop  the  train 
was  made,  by  Petrle,  who  was  thes  the  iwl.v 
servant  of  the  appellant  present  This  evi- 
dence was  admissible  opon  ttaa  gromd  tint 
the  plaintiff  was  not  eantloned  as  to  the  a- 
Istence  of  the  daager  from  alighting  fr<Mn  the 
train,  and  also  for  the  purpose  of  negatlvtag 
the  fact  that  he  knew  of  such  danger.  If  the 
plaintiff,  after  he  had  been  Instructed  Id 
leave  the  train,  liad  been  cautioned  not  to 
alight  from  It  while  moving,  and  that  the 
train  would  be  stopped  ao  that  he  could  leave 
It,  It  would  have  had  an  Important  bearing 
upon  the  question  whether  he  was  guilty  of 
contributory  negligence.  In  view  of  the  evi- 
dence, the  Jury  having  the  right  to  consider 
that  alighting  from  the  moving  train  under 
the  circumstances  was  dangeroroa,  and  also 
that  that  fact  was  not  known  to  the  plain- 
tiff, it  was  Important  for  them  to  detemhte 
whether  Petrle,  the  servant  of  appelant  was 
remiss  in  his  dnty  In  sot  cantlonlag  the  plalo- 


Digitized  by 


Google 


TexJ 


BLACKWELL  r  HAYFIELH 


669 


Uff  as  to  snch  danger  and  tn  not  offering  to 
Mop  the  train.  The  evidence  had  some  bear- 
ing upon  these  questions. 

In  view  of  the  facts  as  found  by  this  court, 
the  court  properly  refused  the  instruction  set 
ont  nnder  appellant's  fourteenth  assignment 
of  enor. 

Tbere  tras  no  error  In  the  charge  of  the 
court  on  the  snbject  of  coutrlbntory  negli- 
gence,  as  complained  of  In  the  tenth  assign- 
ment of  error;  nor  did  the  coort  err  in  re- 
tnstng  the  charge  complained  of  In  the  six- 
teenth assignment  of  error.    The  charge  of 
the  comt  upon  the  bnrden  of  proof  concern- 
In;  contTlbntory  negligence  was  correct,  but, 
if  this  were  not  the  case,  it  appears  that  this 
instruction  was  inylted  by  one  to  the  same 
effect  requested  by  the  defendant.    Bucta  be- 
ing the  case,  appellant  cannot  complain.    The 
charge  complained  of  In  the  sixteenth  assign- 
ment of  enar  Is  as  follows:    "You  are  In- 
))tracted,  at  the  request  of  the  defendant, 
that  while  the  burden  is  on  the  defendant  to 
prove  its  defense  of  contrlbntory  negligence, 
that  if  it  appears  from  the  plaintiff's   own 
evidence  that  in  going  back  to.  sleep  after  be- 
ing awakened  and  notified  that  Purcell  was 
the  next  station,  or  that  In  Jumping  from  the 
moving  train  in  thb  dark,  when  he  could  not 
see  where  he  was  Jumping,  be  did  not  exer- 
cise the  care  and  prudence  that  a  person  of 
ordinary  and  reasonable  care  wonld  exercise 
under  like  circumstances,  yon  will  return  a 
verdict  for  the  defendant"    This  requested 
InRtructlOD  Is  erroneous  for  sereral  reasons: 
First.  Because  it  assimies  that,  as  the  plain- 
tiff went  tmck  to  sleep  after  once  being  awak- 
ened before  be  reached  Purcell,  he  was  guilty 
of  contrlbntory  negligence.    It  is  true  that  he 
'n-as  awakened,  and  notified  that  Parcel!  was 
the  next  station,  and  thereafter  he  went  to 
sleep,  and  was  asleep  when  the  train  reached 
Pnreen;  but  this  fact  had  little,  if  anything, 
to  do  with  the  real  eanse  of  the  accident;  and 
Instructing  the  Jnry  that,  If  he  went  back  to 
sleep,  he  would  be  guilty  of  contributory  neg- 
ligence, and  conld  not  recover,  ignores  entire- 
ly that  theory  of  the  case  submitted  by  the 
charge  of  tt>e  court,— that  la,  the  failure  of 
the  servants  of  appellant  to  exercise  ordinary 
care  in  tbelr  conduct  towards  the  plaintiff, 
after  be  was  discovered  In  the  coach  by  the 
twitch   crew.    Second.  It  assumes   that  the 
plaintiir  Jumped  from  tbe  moving  train.    The 
plalntifTs  testimony  upon  this  subject  is  as 
follows:     "A  railroad  man  came  tlu-ough  the 
car  with  a  lantnu,  and-  said:    'Here  are  some 
passengers  in  this  car.    What  are  you  all  do- 
ing In  here?    Get  ont  of  here,  or  yon  will  get 
left    Hurry  up,  and  get  ont  of  here  quick.' 
I  got  up,  and  took  up  my  satchel  and  over- 
coat, and  this  old  gentleman  ahead  of  me 
went  out.  and  when  I  went  on  tlie  platform, 
it  was  dark  as  pitch,  and  I  could  not  see  any 
platform,  and  did  not  know  which  way  the 
train  was  moving.    I  supposed,  of  conrse, 
that  the  train  was  moving  forward,  and  I 
stepped  down  on  the  last  step^  sad  ctepped 


off,  and  It  proved  to  be  going  backwards,  and, 
as  a  matter  of  course,  I  fell.  The  next  thing 
I  knew  the  wheels  were  on  my  feet  and  ran 
over  my  legs."  Jumping  from  a  moving  train 
in  the  dark,  when  he  could  not  see  where  he 
was  Jmnping,  might  be  contributory  negli- 
gence up<m  the  part  of  a  passenger,  in  tbat  it 
evidences  a  want  of  ordinary  care  and  pru- 
dence In  leaving  the  train;  and  this  is  the 
state  of  facts  assumed  by  the  charge.  But 
if  he  stepped  down  on  the  last  step  of  the  car, 
and  stepped  off,  although  it  might  be  dark, 
it  could  not  be  conclusively  said  that  such 
conduct  was  Imprudent,  and  evidenced  a  want 
of  ordinary  care  in  leaving  the  train. 

There  was  no  error  In  refusing  the  charge 
set  ont  in  appellant's  thirteenth  asslgnmoit 
of  error.  It  was  on  the  weight  of  evidence, 
and  what  we  have  in  part  said  in  disposing 
of  the  sixteenth  asslgiunent  ef  error  applies 
here.  It  was  a  controverted  fact  whether  the 
train  stopped  a  reasonable  length  of  time  at 
Purcell  for  passengers  to  alight  before  It  was 
put  in  motion  by  the  switch  crew^ 

The  charge  complained  of  In  the  ninth  aa^ 
signment  of  error  was  primer.  Oar  findings 
of  fact,  and  what  we  have  pvevleuBly  said, 
disposes  of  tbe  queetton  raised  by  the  fif- 
teenth assignment  of  error.  There  is  nO' 
merit  In  the  nineteenth  assignment  of  error. 

Our  findtngs  of  fact  fiIq»OM  of  the  remain- 
Ing  assignments  of  error. 

We  find  no  error  in  the  record,  and  the 
Judgment  to  aSIrmeO.    AflSrmeA. 


BliAOKWELIi  et  aL  r.  HATFIELD  et  al. 

(Court  at  (Xvil  Appeals  of  Tessa.    Jane  4, 
1902.) 

TRESPASS  TO  TRT  TITl.»-COMMtJNITT  PROP- 
BRTT— EVIDENCE— >BIU^  OF  BXCBIPTIONB-IN- 
STRUCTION— BURDEN   OF  PROOF. 

1.  Realty  purchased  during  the  ezlstence  of 
a  marriage  is  presumed  to  nave  been  comma- 
nity  property. 

2.  On  an  issue  whether  realty  was  purchased 
by  the  conuaunitr  funds  of  a  husband  and  his 
first  wife,  or  his  second  wife,  or  separate  funds, 
where  the  jury  found  that  it  was  purchased 
with  the  eommanit?  Hands  ef  the  husband  and 
his  second  wife,  evUence  of  the  acqnlsition  of 
property  subsequent  to  the  transaction  in  ques- 
tion, though  admissible,  was  not  <^  a  diaracter 
calculated  to  inflneace  the  jary. 

S.  Error  in  «xcludinK  a  receipt  alleged  to 
liave  been  given  by  defendant  to  the  adminis- 
trator of  the  estates  of  her  husband  and  a 
former  wife  for  the  land  In  controversy,  the- 
contents  of  which  Is  Dot  set  out  In  the  bill  of 
exceptions,  will  not  be  coosidered. 

4.  The  inventory  of  an  adminiBtrator,  not  a 
party  to  the  suit,  was  not  prima  fade  evidenne 
as  against  intestate's  second  wife^  not  a  par^ 
to  the  inventory,  that  realty  was  commnnlty 
property  of  intestate  and  his  first  wife. 

5.  In  an  action  to  recover  land  claimed  by 
defendant  as  community  property  of  a  husband 
and  his  second  wife,  an  instrnction  that  the 
burden  was  upon  plaintiff  to  establish  by  a  pre- 
ponderance of  evidence  tbat  the  money  osed  te 

<f  1.  See  Husbaaa  and  ¥nt«^  voL  M^  C«nt  Die  i 
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l>urcliase  the  land  was  acquired  by  the  husband 
after  the  death  of  his  first  wife  and  before  his 
second  marriage  was  proper. 

Appeal  from  district  court,  McLenium  coun- 
ty;  Marshall  Surratt,  Judge. 

Xreapass  to  try  title  by  H.  0.  Blackwell  and 
others  against  M.  R.  Mayfield  and  others. 
From  a  Judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Eh-ans  &  Davis,  for  appellants.  Sleeper  & 
Kendall,  for  appellees. 

FISHKR,  C.  3.  This  suit  was  brought  De- 
cember 6,  1900,  by  appellants  against  appel- 
lees in  form  of  trespass  to  try  title  for  the 
recovery  of  an  undivided  "»»/»bo  interest  in 
200  acres  of  land  described  in  their  petition. 
On  October  21, 1901,  defendants  W.  J.  F.  and 
M.  R.  Mayfield,  husband  and  wife,  filed  their 
first  amended  original  answer,  whereby  they 
pleaded  general  demurrer,  general  denial,  not 
guilty,  and  specially  alleged  that  the  said  M. 
R.  Mayfield  was  the  owner  of  the  entire  tract 
of  200  acres  by  fee-simple  title,  and  that  she 
was  in  possession  thereof,  and  bad  used  and 
enjoyed  same,  and  held  adverse  possession 
thereof  for  more  than  35  years  prior  to  the 
filing  of  the  suit  She  also  pleaded  the  three, 
five,  and  ten  year  statute  of  Umitatious,  and 
averred  that  plaintiffs  and  her  codefendants 
ivLTe  asserting  some  character  of  claim  to 
said  land,  which  cast  a  cloud  upon  her  title, 
and  prayed  for  removal  of  such  cloud,  and 
that  she  be  quieted  In  her  title.  Defendants 
Josephine  Farris,  Lutie  Flowers,  Cora  Miles, 
and  Mary  Albright,  on  November  13,  1901, 
filed  their  first  amended  original  answer  in 
reply  to  plaintiffs'  petition  and  the  cross  bill 
of  defendants  W.  J.  F.  and  M.  R.  Mayfield. 
and  pleaded  general  demurrer,  and  specially 
answered  that  the  said  200  acres  of  land  was 
community  property  of  B.  Mixon  and  his  first 
wife,  M.  O.  Mixon;  that  after  the  death  of 
S.  Mixon  said  land  was  set  off  to  his  widow 
(then  M.  R.  Mixon,  now  Mayfield)  during  her 
lifetime,  as  a  homestead;  and  they  prayed 
for  partition  of  said  land,  If  It  should  appear 
that  said  M.  R.  Mayfield  had  abandoned  said 
land  as  a  homestead.  In  answer  to  the  cross 
blU  of  W.  J.  F.  and  M.  R.  Mayfield,  they 
pleaded  specially  that  the  property  described 
in  plaintiffs'  petition  was  community  of  S. 
Mixon  and  bis  first  wife,  M.  O.  Mixon;  that 
same  was  set  off  to  said  M.  R.  Mixon  (now 
Mayfield)  as  a  homestead,  and  she  accepted 
it  as  such,  and  she  is  estopped  from  claiming 
title  thereto  In  any  other  manner.  On  No- 
vember 14,  1901,  plaintiffs  filed  their  first 
supplemental  petition,  wherein,  among  other 
things,  they  set  up  that  regular  administra- 
tion was  had  on  the  estates  of  Simeon  Mixon, 
deceased,  and  his  first  wife,  M.  O.  Mlx<w, 
deceased,  In  the  county  court  of  McLennan 
county,  in  probate  cause  No.  217.  They  al- 
leged the  200  acres  in  controversy  was  the 
homestead  of  said  Simeon  Mixon  at  the  time 
of  bis  death,  and  in  the  said  administratioa 


of  the  estates  of  Simeon  and  M.  O.  MIxoa 
and  partition  of  same  was  set  apart  to  the 
surviving  family  of  said  Simeon  Mixon  as  a 
homestead,  and  received  by  said  M.  R.  May- 
fleld,  his  surviving  widow,  aa  such.  They  al- 
leged that  said  200  acres  was  commnpity 
property  of  Simeon  and  M.  O.  Mixon,  and 
at  their  death  was  inherited  by  their  bein, 
and  that  said  M.  R.  Mayfield  bad  only  a 
homestead  interest  therein.  They  averred 
that  the  homestead  right  had  been  abandoned, 
and  prayed  for  partition,  etc.  The  case  was 
tried  by  a  Jury,  and  verdict  rendered  upon 
issues  upon  which  Judgment  was  rendered 
in  favor  of  the  appellees  M.  R.  Mayfield  and 
her  husband,  W.  J.  F.  Mayfield,  decreeing 
to  her  all  the  land,  and  against  all  the  otho' 
parties  to  said  cause  for  costs.  The  pliin- 
tiffs  J.  R.  Mixon  and  H.  a  Blackwell  alone 
appealed. 

We  find  the  following  facts:  One  J.  De 
Ck>rdova,  who  la  conunon  source  of  title,  on 
May  SI,  1858,  conveyed  the  land  in  contro- 
versy for  a  recited  cash  consideration  of  $960 
to  Simeon  Mixon.  The-  real  question  in  is- 
sue is  whether  the  property  In  controversy 
was,  at  the  time  this  deed  was  made,  the 
commimity  property  of  Simeon  Mixon  and 
his  then  wife,  M.  R.  Mixon,  who  is  now  ap- 
pellee M.  R.  Mayfield,  and,  if  such  is  the 
case,  no  other  question  of  fact  need  be  found 
by  this  court,  as  the  verdict  of  the  Jury  is 
based  upon  the  proposition  that  the  land  In 
question  was  of  the  community  property  of 
Simeon  Mixon  and  his  then  wife,  M.  R.  Mix- 
on.  M.  R.  Mixon  and  appellee  M.  R.  May- 
field  are  one  and  the  same  person.  On  the 
5th  of  August,  1855,  she  and  Simeon  Mixon 
were  married.  The  latter  died  In  18&1.  la 
1868  M.  R.  Mixon  married  the  appeUee  W.  J. 
F.  Mayfield,  her  present  husband.  We  find 
that  In  the  partition  of  the  estate  of  Simeon 
Mixon,  which  was  properly  administered  up- 
on, the  property  in  question  was  set  aside  t» 
M.  R.  Mixon;  and  we  find  that  there  is  some 
evidence  in  the  record  from  which  the  Jniy 
could  draw  the  conclusipn  that  the  considera- 
tion paid  for  the  land  In  controversy  by  Si- 
meon Mixon  was  acquired  during  his  mar- 
riage with  M.  R.  Mixon.  It  being  purchaied 
during  the  existence  of  the  marriage,  the  pre- 
sumption is  that  it  was  community  property; 
and  the  least  that  can  be  said  of  the  evidence 
upon  this  subject  is  that  the  Jury  had  tbe 
right  to  conclude  that  the  evidence  of  the  sep- 
arate right  in  Simeon  Mixon  and  his  first  wife 
was  not  of  sufficient  force  to  overcome  this 
presumption. 

The  court  submitted  to  tbe  Jury  the  follow- 
ing special  issues:  "a)  Did  Simeon  Mixon 
pay  for  the  Sprawl  survey  with  money  which 
be  had  on  hand  at  the  time  his  first  wife 
died,  or  with  money  derived  from  the  sale 
of  property  which  he  owned  when  she  died, 
or  with  money  so  on  band,  if  any,  and  money 
derived  from  the  sale  of  property  which  be 
owned  when  she  died?"  The  verdict  of  the 
Jury  to  this  question  was  "No."    The  second 
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Issae  Bubmltted  Is  as  follows:  "(2)  Did  Bi- 
meon  Mlxon  pay  for  the  Sprawl  surrey  en- 
tirdy  with  money  he  had  on  band  when  he 
married  the  second  time,  or  with  m(Hiey  de- 
rived by  him  from  the  sale  of  property  he 
oimed  when  be  so  married,  or  with  such 
moDey  so  on  band,  if  any,  and  money  derived 
from  the  sale  of  property  which  he  owned 
when  he  married  the  second  time?"  To  this 
issne  the  jury,  by  Its  special  verdict,  answer- 
ed "Xo."  There  is  evidence,  as  said  before, 
to  support  this  vodlct  We  are  inclined  to 
Qie  opinion  tbat  the  evidence  complained  of 
io  appellant's  third  and  second  assignments 
of  error  was  admissible.  Bot,  however,  in 
Tiew  of  tlie  issues  submitted  by  the  court  and 
found  by  the  jury,  this  evidence,  in  our  opin- 
ion, was  not  of  a  character  calculated  to  In- 
loence  the  jury.  It  was  as  to  transactions 
SDbsequent  to  the  time  at  which  Mixon  ac- 
quired the  land  in  controversy.  The  verdict 
of  the  jury  is  to  the  effect  tbat  the  consid- 
oatlon  paid  by  MIzon  for  the  land  in  ques- 
tion was  not  of  the  community  funds  belong- 
ing to  him  and  his  first  wife,  nor  was  it  a 
part  of  his  separate  property;  and  the  effect 
of  the  finding  is  that  the  payment  so  made 
by  Mlxon  was  of  his  community  estate  and 
*f  bis  second  wife,  now  Mrs.  Mayfleld.  If 
that  is  true,  the  evidence  of  acquisition  of 
property  by  Mlxon  subsequent  to  tbat  time 
could  not  be  considered  as  having  any  influ- 
ence upon  the  jury  in  determining  from  what 
source  came  the  consideration  that  paid  for 
the  property  Id  controversy. 

Appellant's  fourth  assignment  of  error  com- 
piains  of  the  mllug  of  the  court  in  admitting 
a  receipt  executed  by  Mrs.  M.  R.  Mayfleld  to 
tbe  administrator  of  the  estates  of  Simeon 
and  M.  0.  Mlxon  for  the  land  in  controversy. 
Tbe  bill  of  exceptions  does  not  give  the  con- 
tents of  this  receipt;  consequently  we  are  not 
in  position  to  pass  upon  whether  the  court 
£Id  or  did  not  err  In  admitting  It 

Tbe  sixth  and  seventh  assignments  of  er- 
ror are  not  well  taken.  A  full  consideration 
of  tbe  entire  bill  of  exceptions  upon  this  sub- 
ject shows  that  there  was  no  otot  in  the  rul- 
ing complained  of. 

Tbe  fifth  assignment  of  error  is  as  follows: 
"^e  court  erred  in  refusing  to  bold  the  In- 
Tentory  filed  in  the  administration  of  the  es- 
tates of  S.  and  M.  O.  Mlxon  by  the  admin- 
istrator and  appraisers  appointed  by  the  court, 
and  tbe  order  of  the  probate  court  appointing 
tbe  same,  prima  facie  evidence  that  tbe  land 
to  controversy  was,  as  represented  therein, 
tbe  community  property  of  S.  and  M.  O.  Mix- 
•n,  to  which  rulhig  plaintiff  excepted."  It 
Is  contended  that  the  inventory  filed  by  the 
administrator  and  appraisers  In  the  estate  of 
8.  and  M.  O.  Mlxon  shows  that  the  property  in 


controversy  was  dasalfled  as  a  part  of  the 
community  estate  of  S.  and  M.  O.  Mlxon,  and 
that  it  should  be  taken  as  prima  facie  evi- 
dence of  this  fact  It  appears  from  the  evi- 
dence tbat  M.  O.  Mixon  was  the  first  wife 
of  S.  or  Simeon  Mlxon,  and  she  died  several 
years  before  he  married  bis  second  wife,  M. 
R.  Mlxon,  now  M.  R.  Mayfield.  The  evidence 
shows  beyond  dispute  that  the  land  in  con- 
troversy was  acquired  during  the  time  of  this 
second  marriage,  and,  presumptively,  in  law 
it  was  the  commtmity  property  of  this  mar- 
riage. Tbe  administrator  mentioned  in  tbe 
assignment  of  errors  quoted  is  not  a  party 
to  this  suit  Appellee  M.  R.  Mayfleld,  then 
M.  R.  Mlxon,  was  not  a  party  to  the  inven- 
tory; consequently  we  fall  to  perceive  any 
reason  that  would  authorize  statements  made 
by  third  parties  in  this  Inventory  to  be  used 
as  prima  facie  evidence  of  title  in  some  one 
else,  80  far  as  the  purpose  may  be  to  affect 
ber  Interest  by  tbe  admission  of  the  inven- 
tory. 

Tbe  tenth,  eleventh,  and  twelfth  assign- 
ments of  errors  are  too  general  to  be  consid- 
ered. The  questions  there  raised  are  not  pre- 
sented and  briefed  In  the  manner  required  by 
the  rules;  but,  however,  no  reversible  error 
is  pointed  out  by  these  assignments,  because- 
the  verdict  of  the  jury,  being  to  the  effect  that 
the  property  was  of  the  community  estate  of 
Simeon  Mlxon  and  bis  wife,  M.  R.  Mixon, 
negatives  any  contention  that  it  was  neces- 
sary to  present  any  issue  that  it  was  of  tbe 
separate  estate  of  Mlxon,  or  of  the  community- 
estate  of  Mixon  and  his  flijst  wife,  M.  O 
Mlxon. 

The  use  of  the  words  "established  by  a  pre 
IMnderance  of  the  evidence,"  and  tbe  further 
words,  "paid  for  entirely,"  in  the  charges 
complained  of  in  appellant's  thirteenth  and 
and  fourteenth  assignments  of  errors  is  not 
reversible  error.  We  are  of  the  opinion  that 
the  charge  of  the  court  was  correct  In  stating 
to  the  jmry  that  the  bmrden  rested  upon  the 
plaintiff  to  establish  by  a  prei>onderance  of 
evidence  that  tbe  money  which  entered  into 
the  purchase  of  the  land  in  controversy  was 
acquired  by  Mixon  after  the  death  of  his  first 
wife  and  before  his  second  marriage;  and  re- 
peating this  statement  we  do  not  think  was 
reversible  error. 

What  we  have  said  disposes  of  appellant's 
seventeenth  assignment  of  error.  We  do  not 
think  that  the  statement  made  by  the  court 
in  admitting  the  inventory  and  appraisement 
was  a  comment  upon  the  weight  of  the  evi- 
dence, and  'was  of  such  a  nattue  as  was  cal- 
culated to  influence  or  affect  the  finding  of 
the  jury. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed.    Affirmed. 
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WINTER  v.  StJPREMB  LODOB  KNIGHTS 

OF  PYTHIAS  OP  THE  WOKLI>. 
(Court  ot  Appeals  «t  St  Lioois,  Ho.    Aag.  4, 

ma.) 

DEATH-PHBSTTBIPTION— ABSBNCB-INSORANCII 
—PROOF  OF  DEATH  — WAIVaa  — WITNESS  — 
COMPETENCY  —  INSTRUCTIONS  —  HARMUESS 
ERROR. 

1.  Plaintiff  sued  npon  a  benefit  certificate^ 
Her  testifflonj  showed  that  the  inaured  dis- 
appeared more  than  seven  years  before,  and 
that  he  had  not  been  heard  from  since.  It  ap- 
peared also  that  there  was  a  deficit  in  his  ac- 
counts as  an  officer  of  the  ledge,  which  would 
have  become  known  on  the  day  foUowiox  hia 
disappearance.  Held  error  to  instruct  the  jury 
that,  if  they  found  that  he  disappeared  and 
had  not  been  beard  of  for  seven  years,  "then, 
in  the  absence  of  any  rebutting  circumstancea, 
he  is  presumed  to  be  dead." 

2.  The  presumption  of  death  arisinK  from  un- 
explained absence  for  seven  years  does  not 
necessarily  imply  that  the  person  died  at  the 
end  of  that  period.  Oircumstances  may  show 
the  probability  of  Us  death  at  an  earlier  date. 

3.  A  presumption  of  death  from  long  absence 
is  not  an  imperative  rule  of  law  where  the  cir- 
cumstances of  disappearance  permit  any  dif- 
ferent   iufer»nce. 

4.  Missouri  statutes  declaring  a  presumption 
of  death  after  seven  years'  absence  discussed, 
and  held  not  to  deeti-o^  the  general  rules  ot 
evidence  in  regard  to  sard  presumption. 

5.  The  secretary  of  a  section  in  the  Kni^hta 
of  Pythias  is  the  representative  of  the  society 
concerning  payment  of  premiums  and  deliver- 
ing blanks  tat  proofs  of  death.  A  waiver  by 
him  of  proofs  is  valid  in  the  circumstaoces  de- 
scribed in  the  of^nion. 

6.  A  refusal  to  furnish  blanks  on  which  to 
make  proofs  of  loss  is  held  a  waiver  of  such 
proofs,  aa  is  also  an  absolute  denial  of  liability. 

7.  Where  a  transaction  takes  place  between 
plaintiff  and  the  agent  of  a  fraternal  society, 
and  the  agent  dies,  plaintift  is  not  a  competent 
witness  to  prove  conversations  with  him  tend- 
ing to  show  a  waiver  of  the  rights  of  th«  so- 
ciety. 

8.  It  Is  improper  for  the  court  to  declare  to 
the  jury  that  plaintiff  has  made  out  a  prima 
facte  case,  or  to  advise  the  jury  that  it  is 
presumed  that  every  one  exercises  ordinary 
care,  or  that  the  conduct  of  a  person  is  pre- 
sumed to  be  in  conformity  to  law. 

9.  When  circumstances  in  evidence  permit  the 
Jnry  to  draw  an  inference  adverse  to  the  pre- 
snmption,  it  is  error  for  the  court  to  instruct 
the  jury  that  a  presumption  exists  "in  the  ab- 
sence of  rebutting  circumstances." 

10.  In  Missouri  the  court  is  not  permitted  to 
comment  upon  the  weight  or  credibility  of  tba 
testimony,  nor  should  it  submit  a  disputable 
presumption  as  an  imperative  rule  of  law. 

11.  The  mere  phraseology  of  the  instruction  is 
not  prejudicial  error  if  its  practical  bearing  on 
the  result  is  correct. 

12.  The  beneficiary  in  the  insurance  certificate 
in  suit  had  the  burden  of  proof  to  establish  the 
fact  of  death  by  a  preponderance  of  evidence. 

Goode,  J.,  dissenting. 
(Syllabus  by  the  Judge.) 

Appeal  from  St  Louis  circuit  conrt;  Selden 
P.  Spencer,  Judge. 

Action  by  Lena  Winter  against  tlie  Supreme 
Lodge  Knights  of  Pythias  of  the  World. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

R.  P.  &  O.  B.  Williams,  for  appellant 
Grant  &  Kenedy,  for  respondent 

S  •.  Bm  Insuranc«b  vol.  n.  Owt.  Dig.  |  1M& 


BARCLAY,  J.  PInlnttff  was  the  wife  of 
Mr.  Guatav  Winter.  She  snes  on  a  certlflcats 
of  membership,  la  the  nature  of  a  poUcy  ot 
Insurance  for  $2,000,  issued  by  the  Supreme 
Lodge  Knights  of  Pythias  of  the  World.  The 
latter  is  a  fraternal  society,  incorporated  un- 
der an  act  of  congress.  The  branch  or  de- 
partment of  the  society  wliich  conducts  the 
business  of  insurance  Is  called  the  "Endow- 
ment Rank."  It  Is  managed  by  a  board  of 
control,  which  deals  with  the  insured  mem- 
bers through  branches  or  subdivisions  called 
sections.  The  laws,  rules,  nud  regulations  ot 
the  defendant  require  monthly  payments  to 
be  made  npon  his  certificate  by  each  boMer. 
These  Installments,  In  the  nature  of  pre- 
miiuis  w  dues,  are  payable  to  the  secretary 
of  the  section  to  which  the  memb«r  belongs, 
and  are  remitted  by  him  to  the  fiscal  officer 
of  the  supreme  lodge  or  of  the  board  of  con- 
troL  The  monthly  payments  of  the  insured 
are  due  on  the  let  day  of  each  month  with- 
out other  notice.  A  failure  of  tlie  Insured 
to  make  the  proper  payment  on  or  before  the 
10th  day  of  any  month  subjects  the  delin- 
quent member  to  a  forfeiture  of  his  certifi- 
cate or  of  his  Interest  therein,  unless  he  be 
reinstated  afterwards  upon  conditions  which 
need  not  be  recited. 

Another  feature  of  the  regulation  of  the  so- 
ciety to  be  noted  concerns  the  proof  of  deatii. 
On  that  point  the  by-laws  of  the  society  in 
force  at  the  time  when  plaintiff's  dalm  was 
presented  provide  as  follows: 

"Section  1.  The  proof  of  death  shall  in  all 
cases  be  made  by  the  bencDciary  or  benefi- 
ciaries on  blank  forms  to  be  furnished  by  the 
board  of  control,  and  shall  contain  aflBdavits 
of  the  attending  physician  or  physicians,  the 
undertaker  who  officiated,  the  master  of 
finance  as  to  standing  of  deceased  In  the  sub- 
ordinate lodge  at  the  time  of  death,  and  from 
such  other  person  or  persons  as  may  be  re- 
quired; affidavits  to  be  made  before  the  ofll- 
cer  authorized  to  take  affidavits,  and  such  au- 
thority must  be  certified  to  by  the  clerk  of  a 
court  of  record,  or  other  competent  authority, 
under  seaL 

"Sec.  2.  All  necessary  legal  papers  required 
in  order  to  secure  the  proper  payment  of  ben- 
efits must  also  be  furnished  by  the  benefi- 
ciary or  beneficiaries,  and  shall  be  forwarded 
with  the  proof  of  death  to  the  board  of  control 
by  the  secretary  of  the  section." 

The  certificate  which  Mr.  Winter  had  la 
the  endowment  rank  was  issued  in  1886  upon 
surrender  of  an  older  certificate  In  a  differoit 
class,  taken  by  him  hi  18T9.  He  paid  all 
required  dues  and  assessments  thereon  untH 
and  including  January,  1S94.  A  paymeot 
was  afterwards  made  on  his  account  In  Feb- 
ruary of  that  year  which  kept  the  certificate 
in  force  to  March  10,  1894,  after  which  time 
it  is  c<mtended  by  defendant  that  the  certifi- 
cate became  forfeited  under  the  by-lawt  ot 
the  order.  That  contention  will  be  conceded 
for  the  purposes  of  this  appeal  only,  subject 
to  the  Important  quallflcatloa  whicli  Is  to  1m 
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disciused  In  the  coune  of  tbe  ophilon,  the 
gist  of  which  qualification  is  fonnd  in  plaln- 
liTa  dalm  that  Mr.  Winter  died  before  March 
10,  18M. 

The  pleadings  require  little  notice.  The  pe- 
tition connts  upon  the  certificate  (expressed 
to  be  payable  to  plaintifT)  compliance  of  the 
insured  with  the  laws  and  mles  of  defendant 
ki  respect  of  payments,  etc.,  and  the  death  of 
the  insured  on  or  about  January  IS,  1HU4. 
It  forther  alleges  due  notice  and  proof  of 
death  given  to  defendant,  and  makes  an  offer 
to  surrender  the  certificate  on  payment  of  the 
amount  due,  |2,000.  The  answer,  after  the 
admission  of  formal  allegations  and  of  the 
issue  of  the  certificate,  pleads  certain  laws 
already  mentioned  governing  tbe  order,  and 
It  charges  ttiat  the  certificate  has  become  void 
for  falhire  of  the  Insured  to  pay  the  dues 
thneon  after  the  month  of  February,  1894. 
It  aeta  up  as  further  defenses  that  no  notice 
of  death  or  proofs  of  loss  were  given  to  de- 
fendant within  a  reasonable  time  after  the 
alleged  death,  and  that  said  proofs  were  not 
tendered  until  shortly  before  this  suit,  in 
1901.  The  reply  of  plaintiff  alleged  the  facts 
which  are  dalmed  to  constitute  a  waiver  by 
defendant  of  the  notice  and  proofs  of  loss. 
These  facts  will  be  shown  in  the  course  of 
the  opInlMi.  The  trial  was  had  with  the  aid 
of  a  Jtury. 

At  the  opestng  of  the  trial  It  was  admitted 
that  Mr.  Winter  was  in  good  standing  in  the 
endowment  rank  of  defendant  until  March 
10,  1804;  that  notitlng  was  paid  on  account 
of  his  certificate  after  that  date.  The  cer- 
tificate was  introdnced  in  evidence  without  ob- 
jection. 

Plalnturs  case,  in  substance,  is  as  follows: 

Mr.  Winter  was  a  tailor.  January  18,  1894, 
about  2  o'clock  p.  m.,  he  left  his  home,  say- 
ing that  he  was  going  to  see  Mr.  Schleslnger, 
an  employer  for  whom  he  had  previously 
worked  fbr  several  years.  He  was  never  seen 
or  heard  of  again.  Mr.  Winter  married  the 
plaintiff  in  1876,  in  Bt  Louis,  having  emi- 
grated from  Oermany  in  1865.  Plaintiff  came 
here  from  the  same  country  in  1871,  but  she 
first  met  her  husband  In  Bt  Lonis.  He  had 
told  her  that  he  had  brothers  and  sisters  in 
the  Fatherland,  but  she  did  not  know  their 
residences  or  names.  She  knew  of  no  other 
relatives  of  his  in  this  country  bnt  his  im- 
mediate family.  He  was  66  years  old  at  the 
time  of  his  disappearance.  His  family  con- 
sisted of  his  wife,  the  plaintiff,  and  two 
danghters,  aged  16  and  17  years,  respectlTely. 
They  lived  in  a  few  rooms  on  Market  street 
Prior  to  1893  he  appears  to  have  been  sufll- 
dcnfly  prosperous  to  give  his  wife  and  family 
tbe  ordinary  comforts  of  life  and  to  pay  his 
dues  and  asMBsments  regularly.  His  special 
branch  at  work  was  ooat-maktng.  He  gen- 
erally worked  by  the  piece.  His  wife  occa- 
sionally did  week  for  tiM  profit  of  the  family, 
and  his  two  danghters  were  being  instructed 
with  a  view  to  assist  in  their  own  mainte- 
nances.   He  aeMua  to  have  been  popular  wHb 


the  members  of  bis  lodge,  and  was  regarded 
by  them  as  a  man  of  Integrity.  He  is  de- 
scribed by  the  plaintiff,  her  daughters,  and  his 
fellow  lodge  members  as  having  been  kind, 
happy,  affectionate,  "Jolly  and  full  of  life," 
until  a  few  months  before  he  disappeared. 
He  was  industrious,  of  good  habits,  and  his 
earnings  were  kept  at  home.  Some  time  be- 
fore he  left  he  became  very  much  depressed 
because  he  could  find  no  work.  He  grew  mo- 
rose, uncommunicative,  and  was  evidently  un- 
happy. He  said  a  few  words  to  a  friend 
about  the  burden  of  his  expenses,  and  ex- 
claimed to  his  eldest  daughter  on  tbe  day  he 
left,  "If  he  could  only  get  work!"  When  he 
failed  to  return  at  the  usual  time,  fruitless 
inquiries  were  made  by  his  family  about  him 
at  the  morgue,  at  the  Four  Courts,  at  various 
tailor  shops  in  St  Louis,  and  at  East  St 
Louis.  He  had  taken  none  of  his  clothing, 
except  the  articles  he  wore.  Only  a  few  dol- 
lars remained  in  the  house.  His  diBapi>ear- 
anee  was  noticed  in  the  St  Louis  papers. 

For  many  years  he  had  been  master  of  the 
exchequer  or  treasurer  of  the  Pride  of  the 
West  Lodge  in  the  defendant  society;  but  in 
December,  1893,  an  election  was  held  for  that 
office  by  the  lodge,  and  the  Insured  was  de- 
feated for  re-election  by  Mr.  Ehrhardt  Janu- 
ary 6,  1894,  a  lodge  meeting  occurred  to  In- 
stall the  new  officers.  Mr.  Winter  was  pres- 
ent He  turned  over  his  office  and  chair  to 
Mr.  Ehrhardt  telling  the  latter  that  he  would 
settle  with  him  In  regard  to  the  funds  of 
the  lodge  at  th^  next  regular  meeting  night, 
two  weeks  later,  January  19,  1894.  Mr.  Win- 
ter came  not  at  the  time  mentioned.  His 
mysterious  disappearance  occurred  the  day 
l>efore,  as  already  stated.  An  investigation  of 
his  accounts  with  the  lodge  followed.  It  then 
developed  that  there  was  a  shortage  to  the 
amount  of  (196  of  funds  in  his  charge  as 
treasurer.  The  deficit  was  made  good  by  the 
sureties  on  bis  bond,  Messrs.  Schmidt  and 
Ehrhardt  The  latter  was  the  man  who  de- 
feated him  at  the  election  for  treasurer.  It, 
is  worthy  of  remark,  as  bearing  upon  the 
character  of  Mr.  Winter,  that  it  appears  from 
the  evidence  of  Mr.  Ehrhardt  who  had  to 
contribute  te  make  up  the  shortage,  that  he 
still  entertained  a  friendly  feeling  toward  his 
departed  brother,  notwithstanding  the  events 
mentioned,  and  that  the  other  surety  In  a  like 
position  spoke  of  him  in  commendatory  terms. 
After  bis  disappearance  the  lodge  passed  an 
order  for  the  suspension  of  Mr.  Winter  on 
account  of  the  deficit  aforesaid.  Efforts  were 
then  made  by  the  lodge,  independently,  to  dis- 
cover his  whereabouts  by  advertisements  in 
the  newspapers  of  the  Pythian  Order  In  Mis- 
souri and  in  Indiana. 

°  Mr.  Oants  was  secretary  of  the  section  of 
the  society  to  which  Mr.  Winter  belonged. 
He  was  a  neighbor  of  the  family.  He  Yolim- 
tarlly  advanced  the  amount  due  on  the  cer- 
tiflcate  for  tbe  month  of  February,  1894. 
When  the  next  payment  was  impending  he 
tntermed  plaintiff  that  they  dUhmot  want  to 
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take  the  numej,  not  knowing  whether  Mr. 
Winter  was  dead  or  living.  Soon  afterwards 
(within  trv'o  or  three  months  after  the  disap- 
pearance) plaintiff  again  Interviewed  the  sec- 
retary with  a  view  to  obtain  the  papers  nec- 
essary to  get  her  money  on  the  certificate. 
After  a  short  delay  the  secretary  informed  her 
.  that  the  board  of  control  had  written  him 
that  nothing  could  be  done  to  prove  up  the 
claim  until  seven  years  had  elapsed.  No  pa- 
pers or  forms  for  proofs  of  loss  were  fur- 
nished to  plaintiff.  Plaintiff  relied  on  the 
foregoing  statement,  and  made  no  effort  to 
prove  the  necessary  facts  until  after  the  lapse 
of  the  seven  years.  Then  plaintiff's  attorneys 
promptly  applied  to  defendant  to  be  allowed 
to  submit  proofs  of  loss,  but  they  were  met 
with  an  absolute  denial  of  liability.  This  suit 
was  thereupon  instituted,  February  11,  1901, 
more  than  seven  years  after  Mr.  Winter  was 
last  heard  of. 

The  defense,  so  far  as  material.  Is  shown 
In  the  foregoing  statement,  along  with  the 
material  facts  of  platntifCB  case,  in  which 
appeared  an  outline  of  the  facts  on  which  de- 
fendant relies.  It  was  proved  that  Mr.  Gantz, 
secretary  of  the  section,  was  dead,  and  that 
the  letters  of  defendant  of  the  period  In  ques- 
tion had  been  destroyed.  The  fact  of  Mr. 
Winter's  shortage  was  not  disputed. 

The  learned  trial  Judge,  after  first  refusing 
a  binding  direction  to  find  for  defendant,  gave 
the  following  instructions  to  the  Jury  at  the 
Instance  of  plaintiff: 

'•(1)  Gentlemen  of  the  Jury:  If  from  the 
evidence  you  find  and  believe  that  prior,  to 
February  11, 1901,  the  date  of  the  commence- 
ment of  tills  suit,  Gustav  Winter  disappeared 
and  has  not  been  heard  from  for  seven  years, 
then,  in  the  absence  of  any  rebutting  circum- 
stances, he  is  presumed  to  be  dead;  and  If 
you  believe  from  all  the  circumstances  In  evi- 
dence, considering  Gustav  Winter's  character, 
habits,  and  antecedents,  and  the  surroundings 
when  he  disappeared,  that  he  died  prior  to 
March  10,  18D4,  and  that  notice  and  proof 
of  death  were  furnished  by  plaintiff  within  a 
reasonable  time  after  said  Gustav  Winter's 
death,  or  within  such  time  as  by  the  ofQcers 
of  the  defendant  company  she  was  Instructed 
tliat  they  should  be  furnished,  as  hereinafter 
explained,  then  your  verdict  should  be  for  the 
plaintiff  in  the  sum  of  $2,000.00,  with  interest 
from  February  11,  1901. 

"(2)  If  the  Jury  believe  and  find  from  the 
preponderance  or  greater  weight  of  evidence 
that  plaintiff  within  a  reasonable  time  after 
the  death  of  Gustav  Winter,  if  they  find  that 
he  died  prior  to  March  10,  1894,  applied  to 
Gantz,  the  secretary  of  the  section  to  which 
the  deceased  belonged,  concerning  the  neces- 
sary papers  with  which  to  prove  up  her  daim, 
and  that  said  Gantz  shortly  thereafter  re- 
ported to  plaintiff  that  nothing  could  be  done 
for  seven  years,  that  the  officer  of  the  de- 
fendant had  written  to  him  that  nothing 
could  be  done  for  seven  years,  and  that  plain- 
tiff relied  upon  such  statements,  and  did  not 


furnish  notice  and  proof  of  death  until  seven 
years  had  elapsed  for  that  reason,  then  the 
court  Instructs  you  that  the  notice  of  death 
and  the  proofs  of  death  have  been  given  in 
time. 

"(3)  Unless  you  find,  as  hereinabove  In- 
structed, that  Gustav  Winter  died  l>efore 
March  10,  1894,  your  verdict  must  be  tat  the 
defendant  And  the  burden  of  proving  such 
death  to  have  been  prior  to  March  10,  1894, 
is  upon  the  plaintiff;  that  Is,  she  must  es- 
tablish the  truth  of  it  by  evidence  which  in 
your  Judgment  outweighs  the  evidence  to  the 
contrary.  Such  time  of  death  need  not  be 
proven  by  direct  or  positive  evidence,  but  may 
be  shown  by  all  the  drcumstances  attoidlng 
the  disappearance,  and  the  habits,  cliaracter, 
antecedents,  and  surroundings  of  said  Gnstar 
Winter  at  the  time  of  or  $rlor  to  his  disap- 
pearance, if  the  Jury  brieve  that  such  facts 
establish  such-  a  time  of  death  by  a  pre- 
ponderance or  greater  weight  of  aU  the  testi- 
mony." 

Some  requests  for  instructions  for  defend- 
ant were  refused,  but  they  need  not  be  quot- 
ed. The  Jury  gave  a  verdict  for  plaintiff  for 
$2,088,  on  which  Judgment  was  rendered,  fol- 
lowed by  this  appeal,  after  the  customary 
steps  for  that  purpose. 

1.  Defendant's  first  contention  is  that  the 
Imperative  instruction  requested  on  its  behalf 
should  have  been  given.  One  ground  of  that 
contention  is  the  claim  that,  in  event  of  an 
unexplained  absence  for  seven  years,  the  In- 
ference of  death  includes  the  further  inference 
that  the  absent  person  died  at  the  end  of  that 
period  and  not  before.  There  is  color  found 
for  that  claim  In  some  decisions.  It  meets  a 
certain  measure  of  approval  In  a  late  commen- 
tary of  an  able  and  accurate  writer  on  the  law 
of  presumptive  evidence  Lawson,  Pres.  Ev. 
(2d  Bd.)  p.  251.  If  the  inference  of  death  from 
absence  should  be  drawn  according  to  defend- 
ant's contention,  it  would  follow  that  the  cer- 
tificate in  suit  became  forfeited  for  want  of  dne 
payment  of  monthly  premiums  during  several 
years  after  the  last  payment,  in  1894.  But 
we  deem  that  contention  of  defendant  to  be 
unsound  as  applied  to  the  facts  In  evidence. 
The  weight  of  anthorlty  supports  plaintiffs 
proposition  that  the  toference  of  death  de- 
ducible  from  the  absence  of  Mr.  Winter  dar- 
ing seven  years.  In  the  circumstances  describ- 
ed, does  not  necessarily  imply  that  his  death 
occurred  at  the  end  of  that  period.  The  cir- 
cumstances of  each  case  are  to  be  wdghed. 
If  they  warrant  an  Inference  of  death  of  the 
individual  In  question  at  an  earlier  date  than 
the  close  of  the  seven  years  of  absence,  a 
finding  that  the  death  so  occurred  may  stand. 
Tisdale  v.  Insurance  Oo.,  26  Iowa,  170,  96 
Am.  Dec.  186,  approved  In  Hancock  v.  In- 
surance (3o.,  62  Mo.  26,  and  in  Lancaster  v. 
Insurance  Co.,  Id.  121.  The  three  cases  Jost 
cited  are  authority  to  sustain  the  ruling  of  the 
learned  trial  Judge  in  submitting  to  the  Jury 
that  issue  of  fact  whetbtt  or  not  Mr.  Winter 
died  before  March  10,  1^4^  The  subsUnce 
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of  the  testimony  bas  been  given.  We  need 
not  repeat  It  Plaintiff  was  not  required  to 
establisb  beyond  a  reasonable  doubt  the  fact 
of  the  death  of  the  insured  priw  to  the  date 
named.  She  was  required  merely  to  furnish 
pixot  which  tended  to  show  that  fact,  and  to 
malce  It  appear  to  the  Jury  more  probable  or 
c-edlble  than  otherwise;  that  is  to  say,  by 
the  preponderance  of  the  evidence.  That  she 
did.  Lancaster  v.  Insurance  Co.,  62  Mo.  121; 
Davie  T.  Briggs,  87  U.  S.  628,  24  L.  Ed.  1066; 
Rhodes  y.  Rhodes,  86  Ch.  Div.  586;  Insur- 
ance Co.  y.  Stevens,  18  C.  C.  A.  107,  71  Fed. 
258;  Garden  v.  Garden,  2  Houst.  574;  Hamil- 
ton y.  RathI)one,  9  App.  D.  C.  48;  Schaub  v. 
Uriffln,  84  Md.  557,  30  AQ.  443;  Cox  y.  Ells- 
worth, 18  Neb.  66i,  26  N.  W.  400,  53  Am. 
Bep.  827. 

2.  Another  ground  on  which  defendant  at- 
tempts to  maintain  the  correctness  of  the  re- 
quest for  a  peremptory  instruction  In  Its  favor 
is  that  there  was  no  notice  or  proof  of  loss 
furnished  as  required  by  the  laws  of  the  de- 
fendant. "When  plaintiff  became  convinced 
that  her  husband  was  dead  she  applied  to  the 
secretary  of  the  section  for  the  necessary  pa- 
pers to  g:et  her  insurance  money,  as  has  been 
described.  That  oflScer  (after  a  delay  suffi- 
cient to  ppi-mit  full  communication  with  the 
chief  offie:':s)  sent  for  plaintiff,  and  informed 
her  that  be  had  "gotten  word  back,  and  that 
we  could  not  do  anything  in  regard  to  get- 
ting the  money  until  the  seven  years  were 
up."  The  last  quotation  is  from  the  evidence 
of  plaintiff's  daughter,  who  was  allowed  to 
testify  concerning  that  statement  of  the  secre- 
tary to  her  mother.  Owing  to  the  death  of 
the  secretary  the  court  excluded  the  testimony 
of  plaintiff  on  that  point,  doubtless  under  the 
mandate  of  section  4652  (Rev.  St.  1899)  ccn- 
strued  In  Williams  v.  Edwards,  94  Mo.  447, 
7  S.  W.  429.  No  blanlc  form  for  proof  of 
death  was  furnished  to  plaintiff  in  answer  to 
h«  request,  although  It  was  required  by  one 
of  the  by-laws  already  copied.  Before  the 
application  to  him  for  the  blanks  the  secre- 
tary told  plaintiff  that  they  did  not  want  to 
take  any  more  money  (meaning  insurance 
does)  not  knowing  whether  her  husband  was 
dead  or  living.  On  these  facts  it  is  quite 
clear  that  there  was  ample  support  In  the 
testimony  for  plaintiff's  plea  of  a  waiver  of 
proof  of  death  in  1894.  Warren  y.  Town 
Mnt  Co.  (K.  0.)  72  Mo.  App.  188;  Grattan 
T.  Insurance  Co.,  80  N.  T.  281,  96  Am.  Rep. 
617;  Hatchlnson  y.  Supreme  Tent,  6S  Hun, 
355,  22  N.  Y.  Sxtpp.  801.  The  secretary  of  the 
section,  whose  conduct  seems  to  have  been 
honorable  and  Just  to  plaintiff  and  defendant 
alike,  was  undoubtedly  the  representative  of 
defendant  In  regard  to  the  payment  of  pre- 
mimn  dues  and  for  the  purpose  of  ddlvering 
the  blanks  for  proof  of  death.  There  is  no 
evidence  of  any  limitation  on  his  authority. 
The  facts  disclosed  wiU  warrant  a  flndhig  that 
he  was  authorized  to  represent  the  defendant 
in  waiving  proof  of  death  in  1894.  Nlckell  v. 
Insurance  Co.,  144  Mo.  420,  46  S.  W.  435; 
«)S.W.-42% 


McMahon  v.  Supreme  Tent,  ISl  Mo.  S22,  52 
S.  W.  384;  Knights  of  Pythias  v.  Withers,  177 
U.  8.  260,  20  Sup.  Ct  611,  44  L.  Ed.  762; 
Modern  Woodmen  y.  Tevls,  49  C.  C.  A.  25U, 
111  Fed.  113;  Knights  of  Pythias  v.  Bridges, 
15  Tex.  Civ.  App.  196,  39  S.  W.  333. 

3.  In  regard  to  the  matter  of  proof  of  death, 
proffered  by  plaintiff's  attorneys  after  the 
lapse  of  sevoi  years,  the  uncontradicted  testi- 
mony Is  that  at  that  time  defendant  repudi- 
ated all  liability  on  the  certiflcate.  That  fact 
proven  dispensed  altogether  with  proof  of 
death  of  the  insured.  Jefferson  v.  Associa- 
tion (St  L.)  69  Mo.  App.  126;  Pray  v.  Se- 
curity Co.,  104  Iowa,  114,  73  N.  W.  485;  Dial 
V.  AssociaUon,  29  S.  C.  560,  8  8.  E.  27. 

4.  The  most  serious  problem  in  the  case 
arises  upon  defendant's  objection  to  the  first 
instruction  given  by  the  court  on  behalf  of 
plaintiff.  The  Instruction  has  been  already 
quoted.  The  vital  point  of  criticism  is  di- 
rected to  the  declaration  that  if  the  jury 
found  that  Mr.  Winter  disappeared  and  bad 
not  been  heard  from  for  seven  years,  "then, 
in  the  absence  of  any  rebutting  drcumstances, 
he  is  presumed  t»  be  dead."  The  court  then 
proceeds  to  submit  the  question  whether  or 
not  he  died  prior  to  March  10,  1894,  but  as- 
sumes as  a  fact  that  he  is  dead.  One  of  the 
most  troublesome  questions  in  the  practical 
administration  of  justice  Is  to  determine  what 
mode  of  Instruction  is  proper  In  cases  where 
evidence  presumptive  in  its  nature  comes  IntO' 
play.  That  sort  of  evidence  is  necessary  to 
the  attainment  of  truth.  Much  care,  how- 
ever, must  be  observed  in  its  practical  use 
in  order  not  to  give  undue  Importance  to  more 
artificial  or  technical  distinctions  concemhig 
it.  Here  we  have  to  deal  with  the  rule  of 
evidence  (whatever  may  be  its  proper  name> 
that  after  a  man  has  been  absent  from  home 
and  unheard  of  for  seven  years  the  fact  of 
bis  death  may  be  found  upon  that  showing. 
When  such  absence  Includes  departure  from 
Missouri,  our  statute  creates  such  a  presump- 
tion In  the  absence  of  contrary  proof.  Rev. 
St  1899,  (  8144.  In  the  law  of  bigamy  a 
similar  rule  obtains,  In  certain  circumstances, 
to  protect  a  new  marriage  formed  by  » 
spouse  deserted  by  such  an  absentee  as  the 
rule  defines.  Id.  i  2168.  The  statute  last 
cited  is  pr4>bably  traceable  to  a  British  proto- 
type which  has  been  said  to  have  furnished 
the  suggestion  for  the  modem  rule  or  pre- 
sumption on  this  subject  Best  Pres.  p. 
•191;  Lawson,  Pres.  By.  (2d  Ed.)  p.  254; 
Thayer,  Ev.  319.  Another  Missouri  statute 
provides  a  method  Intended  to  secure  ad- 
ministration upon  estates  of  such  absentees. 
In  another  Jurisdiction  an  act  with  similar 
features  has  undergone  a  severe  ordeal.  Scott 
y.  McNeal,  154  U.  S.  34,  14  Sup.  Ot  1108,  38 
L.  Ed.  896.  We  have  nothing  now  to  do  with 
the  validity  of  that  statute.  We  mention  it 
only  to  refer  to  the  evident  drift  of  legislative 
purpose,  which  postpones  the  steps  of  such  a 
proceeding  until  seven  years  a^t^  the  Hia- 
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flppearnnce,— «  much  later  time  than  was  pre- 
iicTibed  by  the  Code  of  Napoleon,  which  made 
provision  for  a  similar  process  beginning  at 
the  end  of  fom:  years.  Rer.  St.  1899,  {  265; 
Code  Napoleon,  Bk.  1,  tit  4, 115. 

We  refer  to  these  pieces  of  legislation  to 
indicate  how  firmly  has  taken  root  In  our  law 
the  idea  that  a  presumption  of  death  arises 
fi-om  an  unbroken  and  unexplained  absence 
of  seven  years.  The  particular  r«ile,  how- 
ever, defined  by  section  3144  (Rev.  St.  1899), 
which  does  not  by  its  terms  quite  reacb  the 
case  at  bar,  has  been  definitely  held  In  Mis- 
souri not  to  leisBen  the  force  of  the  general 
rule  of  evidence  on  the  subject  as  disclosed 
by  decisions  expotmding  the  common  law. 
Flood  V.  Growney,  126  Mo.  262,  28  S.  W. 
860;  Blegler  t.  Supreme  CouncU  (St  L.)  67 
Mo.  App.  419.  Many  careful  commentators 
«B  the  rule  or  presumption  in  question  have 
taken  pains  to  demonstrate  that  it  is  little 
more  than  a  measure  established  by  experi- 
«oce  to  mark  the  amount  of  evidence  which 
shall  make  out  a  prima  facie  case  when  an 
Issue  of  the  death  of  an  absentee  has  arisen. 
Thayer,  Ev.  323,  336;  1  Greenl.  Ev.  (16th  Ed.) 
S  41;  Whart.  Ev.  (3d  Ed.)  {  1275. 

Where  circumstances  are  in  evidence  which 
permit  a  reasonable  Inference  that  the  per- 
«on  in  question  is  not  dead,  though  lost  to 
Bight  and  unheard  of  for  seven  years,  the  law 
4oe8  not  presume  that  he  is  dead.  The  pre- 
samptlon,  as  It  is  termed,  is  a  rule  of  evidence 
which  determines  the  sufficiency  of  certain 
facts  to  discharge  the  burden  of  proof  from 
the  party  on  whom  it  is  placed  by  the  plead- 
ings. When  those  facts  appear  the  burden 
is  discharged  until  something  else  is  disclosed. 
If,  however,  the  facts  which  exhibit  the  long 
-absence  exhibit  also  ground  for  a  fahr  Infer- 
ence that  the  absentee  is  aUve,  or  to  con- 
flicting Inferences  on  that  point,  then  it  Is  for 
the  jury  or  triors  of  the  fact  to  say  what  is 
their  conclusion  from  the  testimony  on  that 
issue.  In  actions  of  the  sort  now  under  re- 
view the  law  of  our  state  forbids  comment  by 
the  court  to  the  jury  upon  the  weight  or 
creuiiiiilty  of  the  testimony.  Speed  v.  Her- 
Tln,  4  Mo.  866;  Schneer  v.  Lemp,  17  Mo.  142; 
Jones  V.  Jones,  57  Mo.  138.  Hence  it  Is  Im- 
portant for  the  court  to  avoid  declaring  as  an 
inflexible  rule  of  law  any  mere  deduction  of 
fact  which  the  jury  are  at  liberty  to  draw 
-or  to  reject  in  performing  their  function  of 
•determining  the  weight  and  truth  of  the  testi- 
mony submitted  by  the  parties.  Many  de- 
cisions Illustrate  the  strictness  In  which  our 
«ourt8  have  enforced  the  precept  that  it  is  er- 
ror to  give  to  a  jury  a  disputable  presump- 
tion as  an  imperative  mandate  of  law  where 
the  testimony  permits  any  other  inference; 
In  Garesche  v.  Boyce,  8  Mo.  228,  which  was 
.an  action  in  trover  for  the  value  of  some 
cordwood,  defendant  offered  no  evidence,  and 
the  supreme  court  held  that  an  Instruction  to 
the  jury  would  be  erroneous  which  declared. 
In  view  of  cwtaia  evidence  partiy  oral,  that 


plaintiff  had  prima  Cade  title  to  the  land  ou 
which  the  wood  was  cut.  In  Ham  v.  Barret. 
28  Mo.  388,  the  court  defined  presumptiocg 
of  law  as  those  which  "exclude  all  contrary 
proof,"  and  presumptions  of  fact  as  those 
which  "may  be  raised  or  not  as  the  Jury  may 
determine,"  and  then  held  that  a  trial  comt 
Is  not  warranted  In  declaring  a  presumption 
of  fact  "as  a  presumption  authoritatively 
raised  by  law,  but  should  direct  them  that 
from  the  evidence  It  is  their  province  to  de- 
termine whether  they  will  raise  the  presump- 
tion or  not"  That  ruimg  has  been  fully  ap- 
proved in  many  later  decisions,  of  which  we 
mention  a  few.  E^hart  ▼.  Dietrich,  118  Mo. 
418,  24  S.  W.  188;  Bluedom  v.  RaUway  O)., 
121  Mo.  258,  26  S.  W.  913;  Burkholder  v. 
Henderson  (St  L.)  78  Mo.  App.  295. 

In  a  number  of  Instances  Instructions  have 
been  condemned  for  telling  the  jury  In  neg- 
ligence cases  that  the  law  presumes  every 
man  to  exercise  ordinary  care,  or  equivalent 
language  expressing  as  a  rule  of  law  the  idea 
that  the  conduct  of  an  intelligent  person  is 
presumed  to  be  in  conformity  to  law  until 
the  contrary  Is  shown.  That  rale  is  declared 
to  be  a  "presumption  of  law"  in  Klein  t. 
Laudman,  29  Mo.  259.  But  the  statement  of 
It  In  the  form  aforesaid  has  been  held  er- 
roneous In  a  number  of  cases,  some  of  wbidi 
we  mention.  More  could  be  cited.  Palmer 
r.  Railway  Co.,  76  Mo.  221;  Myers  ▼.  City  •( 
Kansas,  108  Mo.  480,  18  S.  W.  914;  Lyndi 
T.  RaUway  Co.,  112  Mo.  420,  20  &  W.  <H2; 
Schepers  t.  Railroad  Co.,  126  Mo.  663,  2!) 
S.  W.  712;  XUon  v.  Ralh-oad  Q>,  141  Mo. 
425,  42  S.  W.  912.  These  decisions  are  aU 
positive  authority  for  the  proposition  that  in 
the  face  of  evidence  permitting  an  inference 
contrary  to  a  disputable  presumption  It  is  not 
correct  io  throw  the  presumption  Into  the 
scale,  as  It  is  said,  in  giving  the  law  to  the 
triors  of  the  fact 

The  admitted  drcnmstances  of  the  disap- 
pearance of  Mr.  Winter  should  not  be  held  to 
exclude  every  other  inference  than  that  of 
bis  death.  On  the  facts  recited  in  the  open- 
ing lines  of  the  plaintUTs  first  Instruction,  it 
was  not  a  conclusion  of  Uw  that  he  was  dead. 
It  was  for  the  jury  to  say  that  they  believed 
from  the  evidence  that  he  was  dead.  The 
burden  of  proof  was  on  plaintiH  to  prove  his 
death.  The  court  wholly  removed  that  ba^ 
den,  and  left  plaintiff  only  tlie  minor  one  of 
showing  that  his  death  occurred  {Rior  to 
March  10,  1894.  It  will  not  be  needful  to 
repeat  the  facts  to  indicate  why  another  hi- 
ference  tluin  that  of  his  death  would  hare 
been  reasonable  and  permissible.  His  un- 
happy predicament  disclosed  by  the  testimony 
leaves  his  fate  a  matter  of  conjecture;  hut 
more  than  one  conjecture  concerning  It  was 
open  to  the  Jury,  and  was  reasonable,  as  other 
cases  whi<di  deal  with  similar  drcnmstances 
manifest  Insurance  Co.  t.  Stevens,  18  C.  0. 
A.  107,  71  Fed.  258;  Sensenderfer  t.  Insnr 
ance  Co.  (C  0.)  10  Fed^  68.    It  is  true  tiiat 
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langnage  similar  to  tbat  nnder  review  con- 
cemlng  Ute  pregumptiou  of  death  from  ab- 
sence Is  found  In  an  instruction  quoted  In 
Hancock  y.  Insurance  Co.,  62  Mo.  30.  But 
it  iboiild  be  remembered  tbat  the  Judgmoit  In 
that  case  was  reversed  on  other  grounds. 
Nothing  In  the  opinion  of  the  court  indicates 
that  the  points  of  criticism  here  discussed 
were  then  considered. 

The  remark  in  the  case  at  bar  in  the  first 
instruction  touching  the  "absence  of  any  re- 
butting circmuBtances,"  In  connection  with 
the  statement  that  Mr.  Winter  "Is  presumed 
to  be  dead,"  eliminated  the  probative  force  of 
the  drcnmstances  which  gave  ground  for  a 
ili£ferent  Inference  than  that  of  death.  The 
remark  Intensified  the  error,  and  bound  the 
Jury  more  firmly  to  the  proposition  that  they 
were  to  accept  the  death  of  the  Insured  as 
a  fixed  fact.  If  they  found  he  had  been  absent 
and  unheard  of  during  the  seven  years.  The 
tnie  rule  to  be  deduced  from  the  authorities 
is  that  the  infermce  of  death  arising  from  an 
unexplained  absence  of  seven  years  is  not  a 
condoslve  Inference.  It  yields  to  the  in- 
fluence of  a  conflicting  presumplloa  of  the 
same  dass  and  of  more  specific  character,  as, 
for  example,  the  presumption  of  innocence  in 
the  conduct  of  the  party  in  question.  Illus- 
trated by  cases  where  these  two  presump- 
tions have  been  found  to  antagonize.  Rex  ▼. 
Inhabitants  of  Harbome,  2  Adol.  &  E.  540; 
Lancaster  v.  Insurance  Co.,  62  Mo.  129.  The 
deduction  which  may  be  drawn  from  the  at>- 
sence  of  a  person  for  seven  years  without  tld- 
IngB  supplies  the  place  of  more  specific  proof 
of  death.  It  warrants  a  jury  In  finding  the 
fact  of  death,  after  due  consideration  of  all 
the  other  facts  In  evidence,  but  it  is  not  a 
conclusion  which  the  Jury  are  obliged  to 
draw,  in  the  face  of  proof  which  furnishes 
gronnd  for  other  Inferences.  It  should  not 
t>e  stated  to  the  jury  as  a  rule  of  law  Impos- 
ing an  imperative  obligation  upon  them  In  a 
case  like  this.  Insurance  Co.  v.  Martin  (Ky.) 
-t6  S.  W.  694;  Rochford  v.  Jackson,  1  Wyatt, 
W.  ft  A'B.  23. 

The  mere  fact  that  the  word  "presumed" 
was  used  is  not  decisive  of  the  matter,  how- 
ever. If  the  rule  bad  been  stated  in  the  in- 
struction correctly,  in  its  practical  bearing  on 
the  result,  the  form  of  the  charge  In  that  par- 
ticular might  not  have  been  prejudicial.  But 
the  error  lay  in  declaring  that  from  the  .pre- 
Mfflinary  facts  alone  the  Insured  was  pre- 
«iuned  to  be  dead,  and  in  implying  the  ab- 
sence of  any  rebutting  circumstances. 

For  the  error  above  noted  the  judgment 
must  be  reversed  and  the  cause  remanded.  It 
is  BO  ordered. 

BIiA.ND,  P.  jr.,  concurs. 

(Aug.  6,  1902.) 

OOODB,  J.  (dissenting).  The  Instmctlona 
glv«i  by  the  learned  circuit  judge  and  quoted 
ia  the  majority  opinion  do  not  strike  me  as 


being  fairly  open  to  the  criticism  that  they 
told  the  jury  Winter  was  presumed  Incontro- 
vertibly  to  be  dead,  and  submitted  for  their 
finding  on  the  evidence  only  the  question  ot 
when  he  died,  nor  to  the  further  criticism  of 
assuming  there  were  no  facts  connected  with 
his  disappearance  which  tended  to  rebut  the 
presumption  of  death  arising  from  his  absence 
for  seven  years  without  bis  family  receiving 
tidings  of  him.  The  lack  of  tidings  for  that 
period  undoubtedly  raised  the  presumption  of 
death;  for  It  was  said  In  Hancock  y.  Insur- 
ance Co.,  62  Mo.  26:  "All  the  authorities 
agree  that,  when  a  party  has  been  absent 
seven  years  since  any  Intelligence  has  been 
received  of  him,  he  Is,  In  contemplation  of 
law,  presumed  to  be  dead;"  and  this  rule 
Is  reiterated  In  that  authority  several  times 
in  substantially  the  same  language,  and  is 
generally  accepted  by  the  courts.  1  Greenl. 
Ev.  (IGth  Ed.)  {  4;  Thayer,  Bv.  p.  319.  But 
the  legal  presumption  of  the  death  of  a  per- 
son from  his  unexplained  absence  from  home 
for  seven  years  is  a  disputable  one,  and  may 
be  rebutted  by  any  circumstance  connected 
with  his  disappearance  or  failure  to  return 
which  satisfies  the  triors  of  the  fact  that  he 
Is  still  living.  But  It  Is  a  presumption  which 
the  law  raises,  subject  to  rebuttal,  from  his 
absence  without  news  of  him,  and  is  not  a 
mere  Inference  of  fact  In  this  case  the  cir- 
cumstance that  Winter  was  in  arrears  as 
treasurer  of  the  lodge  when  he  disappeared, 
while  It  would  not  prevent  the  disputable  le- 
gal presumption  of  death  from  arising  (In- 
surance Co.  v.  Martin  [Ky.]  55  S.  W.  CJM), 
and  shifting  the  burden  of  proof  to  the  de- 
fendant to  show  he  was  alive,  was  competent 
evidence  for  the  Jury's  consideration  in  de- 
termining whether  he  was  alive  or  dead  (19 
Am.  &  Eng.  Enc.  Law  [1st  Ed.]  p.  46,  and 
cases  cited);  and,  in  my  opinion,  tbat  circum- 
stance was  not  withdrawn  from  their  con- 
sideration by  the  first  instruction,  but  was 
carefuUy  submitted  by  that  one,  as  well  as 
by  the  other  two,  in  language  which  referred 
to  them  all  the  facts  of  his  character,  habits, 
and  disappearance  as  means  of  ascertaining 
whether  or  not  he  had  died.  In  fact,  all  three 
of  the  instructions  required  the  jury  to  find 
from  the  evidence  that  Winter  died  prior  to 
March  10,  1S94,  aa  the  condition,  and  the  sol* 
condition,  on  which  they  might  return  a  ver- 
dict for  the  plaintiff,  which  was  according  to 
law;  for  there  is  no  presumption  as  to  the 
time  at  which  a  person  absent  and  unheard 
of  for  seven  years  died.  Hancock  v.  Insur- 
ance Co.,  supra.  It  Is  said,  however,  that  the 
instructions  assume  he  was  dead  instead  of 
submitting  that  issue  to  the  jury  for  a  find- 
ing. But  they  only  assume  it  to  the  extent 
the  law  does,  namely,  as  a  disputable  pre- 
sumption subject  to  disproof.  And  It  seems 
to  me  oversubtle  to  say  that  an  Instruction 
requiring  them  to  find  that  be  died  did  not 
likewise  require  them  to  find  that  he  was 
dead.  Moreover,  the  force  of  this  objection 
to  the  instructions,  however  strong  it  might 
.digitized  by  V. 


6G8 


09  SOnXHWESTBBN  BEPORTBB. 


(Mft. 


be.  If  a  long  Interval  separated  tbe  date  of  his 
disappearance  from  tbe  date  when  he  must 
be  found  to  bare  died  for  this  action  to  lie, 
is  diminished  to  the  vanishing  point  by  tbe 
fact  that  Winter  disappeared  January  18, 
1804,  and  the  Jury  were  told  in  three  charges 
that  they  must  find  be  died  prior  to  March 

10,  1894,  or  less  than  three  months  after  bis 
disappearance,  which  as  to  all  questions  aris- 
ing in  this  case  was  equivalent  to  charging 
them  that  they  must  find  from  the  evidence 
that  his  death  occurred  simultaneously  with 
bis  disappearance.  In  other  words,  tbe  Jury 
In  effect  were  told  they  must  find  bis  death 
as  a  fact  from  tbe  proof  before  them.  Hence, 
if  there  was  oror  in  the  following  portion  of 
the  first  Instruction:  "If  from  the  evidence 
you  find  and  believe  that  prior  to  February 

11,  1901,  the  date  of  the  commencement  of 
this  suit,  Gustav  Whiter  disappeared  and  has 
not  been  heard  from  for  seven  years,  then. 
In  the  absence  of  any  rebutting  circumstances, 
he  Is  presumed  to  be  dead"  (which  I  do  not 
concede,  but  believe  the  law  as  there  declared 
Is  supported  by  Hancock  v.  Insurance  Co., 
supra),— it  was,  at  most,  a  harmless  error; 
and  this  Is  especially  true  in  view  of  tbe 
first  paragraph  of  tbe  third  taistruction,  which 
reads  as  follows:  "Unless  you  find,  as  here- 
inabove instructed,  that  Gustav  Winter  died 
before  March  10,  1894,  your  verdict  must  be 
for  tbe  defendant" 

As  the  Instructions  given  were  correct, 
while  all  those  refused  were  faulty,  according 
to  my  understanding  of  tbe  law,  I  think  tbe 
Judgment  in  this  cause  should  be  afilrmed. 


STATE  ex  rel.   ALOB  INSTRUMENT  CO. 

V.  MEIER,  Supply  Commissioner. 

(Conrt  of  Appeals  at  St  Louis,  Mo.     Aug.  6, 

1902.) 

CITY  OFFICERS— CONTRACT  WITH  CITY— ELEC- 
TION COMMISSIONERS. 
1.  The  office  of  election  commissioner  of  St. 
Louis  being  created  by  act  of  the  legislature, 
the  incumbents  being  appointees  of  the  gov- 
ernor, and  their  functions  applying  to  all  elec- 
tions (Rev.  St.  1899,  i  7223),  such  a  commis- 
sioner is  not  a  city  officer,  so  as  to  prevent 
the  corporation  of  which  he  is  president  mak- 
ing a  contract  with  the  city,  ukder  City  Char- 
ter, art.  4,  g  10.  providing  that  dty  officers 
shall  not  be  interested  in  a  contract  with  the 
city. 

Mandamus  on  the  relation  of  the  Aloe  In- 
strument Company  against  Fred  O.  Meier, 
supply  commissioner  of  tbe  city  of  St  Louis. 
Defendant  demurs  to  tbe  alternaUve  writ 
Demurrer  overruled. 

O.  H.  Krum,  for  relator.  O.  W.  Bates  and 
W.  F.  Woemer,  for  respondent 

BLAND,  P.  J.  Tbe  substantial  allegations 
of  tbe  alternative  writ  of  mandamus  are: 
That  plaintiff  Is  a  corporation  dealing  in  opti- 
cal goods,  supplies,  etc.,  In  the  city  of  St. 
Louis.  That  A.  S.  Aloe  is  the  president  of 
tbe  corporation.    That  on  April  1,  1892,  A.  S. 


Aloe  was  appointed  election  commissioner  ia 
and  for  said  city  of  St  Louis.  That  be  hag 
qualified,  and  Is  now  acting  as  such  commis- 
sioner. That  defendant  is  supply  commis- 
sioner of  tbe  city  of  St  Louis.  Tbat  as  sncb. 
In  pursuance  of  section  2448  of  tbe  Mnnldpal 
Ck>de,  be  published  in  the  newspaper  doing 
the  printing  for  the  city  of  St  Louis  the  fol- 
lowing advertisement:  "Office  of  Commis- 
sioner of  Supplies,  City  Hall,  August  1,  1902. 
Sealed  proposals  will  be  received  by  the  na- 
dersigned,  to  be  opened  at  bis  office  at  12 
o'clock  m.  on  Tuesday  next,  tbe  5tb  Inst,  fur 
furnishing  the  fire  department  with  24  iron 
beds  with  woven-wire  mattresses  as  per  req- 
uisition 81.  Beds  must  be  like  sample  to 
be  seen  at  engine  bouse  No.  6.  Certified 
check  for  $100.00  must  accompany  each  bid. 
Call  on  commissioner  of  supplies  for  blanks 
and  further  information.  Bids  must  be  in 
duplicate,  free  from  all  alterations  or  era- 
sures, and  to  both  tbe  original  and  duplicate 
must  be  attached  a  copy  of  this  advertiso- 
ment  All  bids  having  any  alteration  or  era- 
sure thereon  will  be  rejected.  The  commut- 
sioner  reserves  the  right  to  reject  any  or  all 
bids.  Fred  C.  Meier,  Commissioner  oC  Sup- 
plies." That  relator  prepared  and  submltte<l 
to  tbe  defendant  in  his  official  capacity  a 
sealed  bid  or  proposal  by  relator  In  conform- 
ity with  said  advertisement  which  it  (relat- 
or) believed,  when  opened,  would  be  found 
tbe  lowest  bid  or  proposal  submitted.  Tbat 
defendant  refused  to  receive  or  entertain  the 
bid  on  the  ground  that  because  of  tbe  office 
held  by  tbe  president  of  tbe  relator  the  cor- 
poration could  not  lawfully  make  a  contract 
for  supplies  for  the  city.  Defendant  entered 
bis  voluntary  appearance  to  tbe  altwnative 
writ  and  filed  bis  demurrer  thereto,  the  third 
and  fourth  grounds  of  which  are  as  follows: 
"(3)  The  facts  stated  in  said  alternative  writ 
of  mandamus  show  tbat  tbe  respondent  as 
commissioner  of  supplies  of  the  dty  of  St. 
Louis,  cannot  lawfully  enter  into  a  contract 
on  behalf  of  the  city  of  St.  Louis  with  the 
plaintiff,  the  A.  S.  Aloe  Instrument  Ckimpany. 
for  supplies  to  be  furnished  the  city  of  St. 
Louis  by  said  plaintiff.  (4)  No  valid  contract 
can  be  made  between  the  city  of  St  Loui» 
on  the  one  part  and  the  A.  S.  Aloe  Instru- 
ment Company  on  the  other  for  fumlsbing 
s!pplles  to  tbe  city  of  St  Louis,  or  any  of  Its 
dii  iirtments  or  officials,  while  the  presldeot 
of  said  A.  S.  Aloe  Instrument  Company  is 
election  commissioner  in  and  for  the  dty  of 
St  Louis."  Tbe  demurrer  raises  the  ques- 
tion whether  or  not  relator  Is  prohibited  from 
contracting  with  the  dty.  Section  10,  art 
4,  of  the  city  charter,  is  as  follows:  ".A.11 
elected  and  appointed  officers,  shall  possess 
tbe  following  qualifications.  They  shall  have 
been  dtlzens  of  tbe  United  States  and  of  the 
city  of  St  Louis  for  at  least  two  years  pre- 
vions  to  tbelr  election  and  shall  be  able  to 
read  and  write  tbe  Elnglish  langruage.  They 
shall  not  at  tbe  time  of  their  electir>n  be  in 
arrears  to  the  dty  for  taxes  or  Indebted  to 

gtized  by  Google 


Vo.) 


CLAPPER  T.  MENDELL. 


669 


the  city  to  any  way.  They  shall  not  be  In- 
terested either  directly  or  Indirectly,  In  any 
contract  with  the  city,  either  for  work  to  be 
performed  or  supplies  to  be  furnished.  They, 
excepting  the  commissioners  of  charitable  in- 
stitutions, shall  not  hold  any  state  or  federal 
office,  and  shall  hold  their  offices  until  their 
soccessors  are  duly  qnalifled."  The  election 
commisslonera  for  the  city  of  St  Louis  are 
appointed  by  the  governor  of  the  state  by 
nnd  with  the  adTlce  and  consent  of  the  senate 
^section  7223,  Rev.  St.  1899),  and  are  by  the 
same  section  required  to  give  bond  to  the 
state,  to  be  filed  with  the  secretary  of  the 
$tate.  The  salaries  of  the  commissioners,  In- 
clndlng  clerk  hire,  office  supplies,  and  ex- 
penses, are  required  to  be  paid  by  the  city. 
Section  7276,  Rev.  St.  1890.  The  election 
commissioners  are  required  by  legislative  act 
to  supervise  the  registration  of  voters  within 
the  city  limits  of  the  city  of  St  Louis,  and 
appoint  all  the  clerks  and  judges  of  all  state 
and  city  elections  held  therein,  and  are  made 
the  canvassing  board  of  the  returns.  Article 
H,  c.  2,  Id.  Their  functions  are,  therefore, 
not  limited  to  municipal  elections.  In  State 
V.  Hlgglns.  144  Mo.  410,  46  S.  W.  423,  a  state 
flfflccr,  within  the  meaning  of  section  12,  art. 
6  (defining  the  Jurisdiction  of  the  St  Louis 
court  of  appeals),  was  defined  to  be  one  whose 
official  duties  and  functions  are  coextensive 
with  the  boimdarles  of  the  state.  In  State  ▼. 
Bus,  135  Mo.,  loc.  at  837,  86  S.  W.  636,  33 
U  R.  A.  616,  it  Is  said:  "The  sheriff  of  the 
dty  of  St.  Louis  is  an  officer  of  the  city  to 
the  same  sense  that  the  sheriff  of  the  county 
is  an  officer  of  the  county.  He  is  no  more  a 
municipal  officer  than  a  sheriff  of  the  county 
is  an  officer  of  a  municipal  corporation,  the 
territory  of  which  is  included  within  the 
cotinty."  In  State  v.  Rombauer,  101  Mo.  499, 
14  S.  W.  726,  It  was  held  that  the  right  to 
the  office  of  clerk  of  the  circuit  court  comes 
within  the  meaning  at  the  clause  of  the  con- 
stitution (article  6,  {  12)  conferring  appellate 
jurisdiction  <m  the  supreme  court  in  cases  In- 
volving "title  to  any  office  under  the  state." 
In  Gamier  v.  City  of  St  Louis,  37  Mo.  554, 
commissioners  appointed  by  an  act  of  the  leg- 
islature to  sign  certain  city  treasury  warrants 
to  he  delivered  to  the  city  treasurer  and  is- 
sued by  the  city  to  circulate  as  money  were 
held  to  be  state  officers.  In  State  v.  Mason, 
153  Mo.  23,  54  S.  W.  524,  it  was  held  that 
the  police  boards  and  the  metropolitan  police 
force  appointed  under  the  laws  of  the  state 
are  state  officers.  It  Is  more  the  source  from 
which  an  office  emanates  than  the  functions 
of  the  office  that  give  it  character.  And  we 
think  It  l8  correct  to  say,  both  upon  principle 
and  authority,  that  all  offices  provided  for  by 
the  constitution  or  created  by  legislatlye  en- 
actment and  which  are  to  be  filled  by  an  elec- 
tion to  be  held  under  the  laws  of  the  state, 
or  by  appointment  from  the  governor,  are,  to 
a  general  sense,  state  offices,  and  their  in- 
cnmbentB  state  officers,  while  all  offices  cre- 
ated by  the  charter  of  a  dty,  or  ordinance 


passed  to  pursuance  thereof,  are  municipal 
offices.  The  office  of  election  commissioner 
of  the  city  of  St  Louis,  as  we  have  seen, 
was  created  by  an  act  of  the  general  assem- 
bly, the  Incumbents  of  the  office  are  the  ap- 
pointees of  the  governcn:,  their  functions  ap- 
ply to  both  the  city  and  state,  and  are  de- 
signed to  aid  to  carrytog  out  In  part  the  policy 
of  the  state,  to  secure  fair  dty  and  state 
elections,  and  an  honest  count  of  the  vote. 
Their  duties  are  all  defined  by  statute,  and 
they  have  nothing  whatever  to  do  with  the 
passage,  execution,  or  administration  of  the 
ordinances  of  the  dty,  and  are  in  no  sense 
dty  officers,  but  are  officers  holding  office  un- 
der the  laws  of  the  state,  and  are,  in  a  broad 
sense  of  the  term,  state  officers.  They  come 
neither  wlthto  the  letter  nor  the  spirit  of 
section  10,  art.  4,  of  the  city  charter,  supra, 
and  we  hold  that  the  relator  is  not  disqualified 
from  bidding  under  the  advertisement  above 
quoted  by  reason  of  the  fact  that  A.  S.  Aloe, 
its  president,  is  an  election  commissioner. 

The  demurrer  is  overruled,  and  a  peremp- 
tory wilt  of  mandamus  is  awarded. 

BARCLAT  and  OOODE,  JJ„  concur. 


OLAPPEB  T.  BIBNDBLL, 

(Court  of  Appeals  at  St  Louis,  Mo.    Aug.  6, 
1902.) 

COUNTERCLAIM— FAILrRB  TO  QIYB   INSTRUC- 
TIONS. 

1.  Defendant  in  action  for  work  and  mate- 
rials having  pleaded  part  payment,  and  coun- 
terclaimed  for  inferior  work  and  materials, 
and  given  evidence  in  support  thereof,  failure 
to  ^ive  a  correct  requested  instruction,  or  an 
equivalent,  in  regard  to  his  right  to  credit  for 
payments  and  recovery  tor  damages,  is  error. 

Appeal  from  circuit  court,  Newton  county; 
Henry  O.  Pepper,  Judge. 

Adlon  by  Merrltt  Clapper  against  David 
MendelL  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

White  &  Clay,  for  appellant  Jan.  H.  Pratt, 
for  respondent. 

GOODE,  J.  The  petition  to  this  case  de- 
dared  on  a  quantum  meruit  to  recover  an 
Indebtedness  alleged  to  be  due  to  the  plain- 
tiff for  materials  furnished  and  work  done  by 
him  at  the  request  of  the  defendant  In  build- 
ing a  house,  and  the  sum  for  which  judg- 
ment was  prayed  was  1461.45.  The  allega- 
tions show  that  It  was  originally  Intended  to 
enforce  a  mechanic's  lien  against  the  proper- 
ty, but  for  some  reason  this  purx>ose  was 
abandoned,  and  only  a  money  judgment  in- 
sisted on.  The  answer  set  up  a  special  con- 
tract, alleged  to  have  been  made  by  the  par- 
ties, by  which  the  plaintiff  agreed  to  furnish 
the  material  and  do  the  work  of  building  a 
two-story  house  on  defendant's  lot  for  ^75, 
and  another  special  contract  by  which  plain- 
tiff also  agreed  to  build  an  addition  or  second 
story  to  an  old  building  standing  on  said  lot. 
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for  which  he  was  to  receive  $50  from  the 
defendant;  the  latter  furnishing  the  mate- 
rials. In  addition  to  pleading  those  special 
contracts,  the  answer  set  up  varioas  pay- 
ments, amounting  to  $562.45,  and  claimed 
that  payments  nad  been  made  in  excess  of 
the  contract  price  to  the  amount  of  $27.55, 
for  which  balance  Judgment  was  prayed 
against  plaintiff.  There  was  also  a  ooonter- 
claim  pleaded,  based  on  allegations  that  In- 
ferior materials  were  furnished  by  the  plain- 
tiff, Inferior  work  done  by  him,  and  that  be 
did  not  complete  the  house  within  the  time 
specified;  all  to  defendant's  damage  in  the 
sum  of  $230,  which  be  sought  to  recoup.  The 
evidence  of  both  sides  showed  that  contracts 
were  made  by  the  parties  as  alleged  in  the 
answer,  but  the  evidence  for  the  plaintiff 
tended  to  prove  that  changes  and  alterations 
were  made  in  the  progress  of  the  work  by 
order  of  the  defendant,  which  entailed  con- 
siderable additional  outlay  on  the  premises, 
for  which  he  was  to  receive  extra  payment; 
and  also  that  both  the  materials  and  work 
done  and  furnished  by  him  were  good.  The 
evidence  for  defendant,  on  the  contrary,  tend- 
ed to  sustain  the  statements  of  the  answer  in 
regard  to  the  Inferior  quality  of  the  work  and 
materials,  and  also  the  averment  as  to  the 
amount  which  had  been  disbursed  by  the  de- 
fendant, either  in  payment  to  plaintiff  in  per- 
son or  for  bills  contracted  by  him.  The  ques- 
tion on  this  appeal  is  as  to  the  propriety  t>t 
the  rulings  of  the  trial  court  on  the  instruc- 
tions which  were  given  and  refused,  and, 
without  settincr  them  all  out  in  the  opinion, 
for  they  were  quite  numerous,  we  state  that 
several  which  were  offered  by  both  parties 
seem  to  have  been  carelessly  drawn,  and  ei- 
tixer  ignored  the  well-settled  law  governing 
cases  of  this  kind,  or  presented  It  in  such 
confused  language  as  would  naturally  mislead 
the  Jory.  When  buildings  or  other  Improve- 
ments have  been  placed  on  the  property  of 
another  by  a  contractor,  even  though  there 
was  a  special  contract  between  the  parties 
which  the  contractor  did  not  perfectly  com- 
ply with,  he  is  entitled  to  recover  the  rea- 
sonable value  of  the  Improvements,  not  to  ex- 
ceed the  contract  price,  because  of  the  ben- 
efit rendered  to  the  owner;  and  this  has  been 
the  law  in  this  state  throughout  its  history. 
Thompson  v.  Allsman,  7  Mo.  531;  Yeates  t. 
Ballentine,  56  Mo.  530;  Moore  v.  Manufac- 
turing Co.,  113  Mc.  98,  20  S,  W.  975.  The 
trial  court  instructed  the  Jury  on  that  theory, 
but  failed  to  clearly  submit  to  them  the  right 
of  defendant  to  be  credited  with  payments 
he  had  made,  and  to  recover  on  his  counter- 
claim to  the  extent  the  Jury  might  find  he 
had  made  It  good.  The  first  and  second  in- 
structions given  at  the  request  of  plaintiff 
will  Illustrate  the  errors  to  which  we  refer. 
"(1)  The  court  Instructs  the  Jury  if  they  find 
from  the  evidence  the  work  and  labor  men- 
tioned in  plaintiff's  petition,  and  the  mate- 
rials described  therein,  were  furnished,  and 
that  defendant  used,  possessed,  and  enjoyed 


the  same,  and  still  Is  In  poasesston  and  en- 
joyment of  the  same,  then  yon  should  find 
for  the  plaintiff,  notwithstanding  yon  may 
b^eve  from  the  evidence  plaintiff  may  have 
failed  to  comply  with  his  special  contract  witb 
defendant,  in  such  sum  as  the  real  value  of 
the  work  and  material  as  shown  by  the  evi- 
dence, together  with  six  per  centum  per  an- 
num from  the  date  of  the  Institution  of  this 
salt,  to  wit,  March  6,  1901;  and  if  any  work 
required  by  the  contract  betweoi  plalntifT 
and  defendant  was  not  done,  or  was  done  in 
an  imperfect  manner,  a  proportional  deduc- 
tion should  be  made  from  the  contnict  price; 
but  If  the  Jury  should  believe  from  the  evi- 
dence that  after  plaintiff  and  defendant  bad 
made  said  contract  that  defendant  directed 
plaintiff  to  make  changes  in  the  bnildlng  as 
first  contracted  for,  and  agreed  to  pay  plaio- 
tlO  for  making  such  changes,  and  plaintiff 
made  such  changes  as  directed  by  defendant, 
then,  In  addition  to  the  above,  they  shoold 
allow  plaintiff  the  reasonable  value  of  the  ad- 
ditional labor  and  material,  if  any,  caused 
by  such  changes;  and  in  whatever  sum  yon 
should  find  for  plaintiff  you  should  add  inter- 
est at  the  rate  of  six  per  cent  per  annnm 
from  the  date  of  the  institution  of  this  suit 
to  wit.  March  6,  1901.  (2)  If  the  Jury  shall 
believe  from  the  evidence  that  the  defend- 
ant employed  the  plaintiff  to  do  the  work 
and  furnish  the  material  necessary  for  the 
building,  plastering,  and  painting  of  defrad- 
ant's  house  mentioned  In  evidence,  and  that 
plaintiff  did  said  work  and  furnished  said  ma- 
terial, then  plaintiff  is  entitled  to  recover  In 
such  sum  as  yon  may  find  from  the  evidence 
to  be  fair  and  reasonable  value  of  said  work 
and  material,  not  to  exceed  the  contract  price. 
But  If  the  Jury  should  believe  from  the  evi- 
dence that  after  plaintiff  and  defendant  bad 
made  said  contract  defendant  directed  plain- 
tiff to  make  changes  in  said  house  as  first 
contracted  for,  and  agreed  to  pay  plaintiff 
for  making  such  changes,  and  the  plaintiff 
made  such  changes  as  dhwcted  by.  defend- 
ant, then.  In  addition  to  the  above,  they 
should  allow  plaintiff  the  reasonable  value 
of  the  additional  labor  and  materials.  If  any, 
caused  by  such  changes;  and  in  whatever 
sum  yon  should  find  for  the  plaintiff  you 
should  add  Interest  at  the  rate  of  six  per 
cent  per  annum  from  the  institution  of  this 
suit,  viz.,  March  6,  1901."  As  has  been  said, 
there  was  evidence  tending  to  prove  that 
considerable  extra  work  was  Imposed  on 
plaintiff  during  the  progress  of  the  Job  by 
changes  which  the  defendant  ordered,  and 
also  evidence  tending  to  prove  the  latter 
had  made  large  payments  towards  satisfy- 
ing his  indebtedness  to  plaintiff,  and  that  he 
had  sustained  damage  by  reason  of  defective 
work  and  material.  The  Jury  should,  there- 
fore, have  been  Instructed  that  the  plaintiff 
was  entitled  to  compensation  for  the  reason- 
able value  of  the  work  he  had  done  under 
the  special  contracts,  not  to  exceed  the  con- 
tract prices,  and  also  for  the  reasonable  val- 
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ne  of  the  pxtra  work;  but  that  defendant 
was  entitled  to  credit  for  all  payments  he 
bad  made,  and  also  entitlecf  to  recover  for 
any  loss  sustained  by  him  on  account  of  the 
failure  of  plaintiff  to  properly  do  the  work; 
and  that  If  the  sum  of  the  payments,  plus 
the  amount  of  such  loss,  if  any,  exceeded 
the  reasonable  value  of  the  improvements, 
lie  was  entitled  to  a  Judgment  against  the 
plaintiff  for  the  ^cess.  That  is  the  rule  as 
given  In  several  cases  in  this  state.  Yeates 
T.  Ballentine,  supra;  Fleischmann  y.  Miller 
(St  L.)  38  Mo.  App.  177;  Austin  v.  Keating 
(E.  0.)  21  Mo.  App.  30;  Heman  v.  Improve- 
ment Co.  (St  L.)  58  Mo.  App.  480;  Miller  y. 
GiUick  (St  li.)  66  Mo.  App.  500.  Neither  the 
first  nor  the  second  instruction  given  at  th« 
Instance  of  the  plalntifF  took  Into  considera- 
tion both  the  defenses.  The  first  one  omit- 
ted  altogether  any  direction  to  allow  the  de- 
fendant credit  for  what  he  had  paid,  while 
the  second  one  Ignored  payments,  and  also 
the  damage  that  may  have  resulted  to  the 
defendant  by  the  bad  construction  of  the  Im- 
provements. We  do  not  find  that  any  of 
the  other  Instructions  given  to  the  Jury  pre- 
sented those  defenses  in  such  clear  language 
and  with  such  apt  reference  to  and  qualifi- 
cation of  those  recited  as  would  obviate  the 
dangw  of  the  Jury  getting  an  erroneous  no- 
tion as  to  their  duty  in  dealing  with  the 
defenses  Interposed  to  the  plaintiff's  claim; 
for  none  of  them  authorized  an  affirmative 
finding  in  favor  of  the  defendant,  even 
tboagb  his  damage  and  payments  would 
have  entitled  him  to  such  a  verdict 

A  request  for  the  following  charge,  submit- 
ting that  theory,  was  made  by  the  defend- 
ant and  refused:  "The  court  iusiructs  tue 
Jury  that  if  they  believe  from  the  evidence 
that  tlie  plaintiff  was  to  do  and  perform  said 
work  In  good  and  workmanlike  manner,  and 
furnish  In  the  construction  of  said  building 
good  and  first-class  material,  and  If  you  fur- 
ther find  from  the  evidence  that  said  work 
was  not  done  In  a  good  and  workmanlike 
manner,  and  that  the  material  furnished  was 
not  good  and  first-class,  and  that  the  defend- 
ant was  damaged  by  reason  thereof,  yon 
most  find  for  the  defendant  in  such  sum  as 
yon  may  believe  he  is  damaged,  not  to  ex- 
ceed two  hundred  dollara."  No  charge  equiv- 
alent to  that  one  was  given,  and  it  is  plain, 
therefore,  that  the  defendant  was  not  accord- 
ed the  full  benefit  of  bis  counterclaim. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

BLAND,  P.  J.,  and  BARCLAY,  J.,  concur. 


HOLLIDAT-KLOTZ    LAND    &    LUMBER 
CO.  y.  T.  J.  MOSS  TIB  OO. 

(Coart  of  Appeals  at  St  Louis,  Mo.    Aug.  0, 
1902.) 

APPBAl^EXCKPTIONS. 
1.  Judgment   on   motion  to  retax  costs  can- 
not be  reviewed,  objections  not  having  been 


made  or  exceptions  taken  to  rulings  on  re- 
quests for  declarations  of  law,  or  exception 
saved  to  the  judgment 

Appeal  from  circuit  court,  Wayne  county; 
Frank  R.  Dearing,  Judge. 

Action  by  the  Holliday-Klotz  Land  &  Lum- 
ber Company  against  the  T.  J.  Moss  Tie  C!om- 
pany.  From  Judgment  on  motion  to  retnz 
costs,  defendant  api>eals.    Affirmed. 

M.  R.  Smith,  for  appellant  J.  F.  Green, 
for  respondent 

GOODB,  J.  This  appeal  was  taken  from 
the  judgment  of  the  court  below  on  a  motion 
filed  by  the  appellant  to  retax  costs.  Bvi- 
dence  was  introduced  and  declarations  of  law 
requested  at  the  hearing  of  said  motion,  as 
appears  from  the  bill  of  exceptions,  which  is 
presented  in  full.  But  It  does  not  appear  that 
any  objection  was  made  or  exception  taken 
to  the  court's  rulings  on  the  requests  for 
declarations,  or  an  exception  saved  to  the 
Judgment  on  the  motion  to  retax  costs;  so 
there  is  nothing  to  review.  City  of  St.  Louis 
y.  Brooks,  107  Mo.  380,  18  S.  W.  22;  Watson 
y.  Race,  46  Mo.  App.  (K.  C.)  540.  Filing  a 
motion  for  a  new  trial  and  excepting  to  the 
order  overruling  it  do  not  dispense  with  the 
necessity  of  saving  exceptions  to  previous  rnl- 
Ings  whose  propriety  is  questioned.  Wine  Co. 
y.  Scholer  (St  L.)  13  Mo.  App.  345. 

The  Judgment  is  afilrmed. 

BLAND,  P.  J.,  and  BARCLAY,  J.,  concur. 


SUPREME  COUNCIL  OF  ROYAL  ARCA- 
NUM V.  KACBR  et  al. 

(C!oart  of  Appeals  at  St  Louis,  Mo.     Aug,  6, 
1902.) 

DEATH  —  SURVIVORSHIP  —  PRBSVHPTIOK  — 
BUKDEN  OF  PROOF— BBNBPIT  CERTIFI- 
CATES—RIGHT TO  BENEFIT. 

1.  At  common  law  there  is  no  presumption 
that  one  of  two  persons  perishing  in  the  same 
disaster  survived  the  other,  so  that  a  person 
claiming  through  one  of  them  a*  survivor  of  the 
other  has  the  burden  of  proof. 

2.  The  named  beneficiary  in  a  l>eneflt  certifi- 
cate has  not  a  vested  interest  therein,  it  allow- 
ing substitntion  of  beneficiaries  at  pleasure  of 
Insured;  so  that,  though  there  was  no  sabstitu- 
tion,  one  claiming  the  benefit  through  the  bene- 
ficiary has  the  burden  of  proving  she  survived 
insured. 

3.  Under  the  by-laws  of  a  beneficial  associa- 
tion providing  that,  in  case  of  the  death  of  the 
designated  beneficiary  before  that  of  insured, 
the  benefit  shall  be  paid  insured's  relatives  in 
a  certain  order,  and  if  a  designation  shall  fail 
for  illegality  "or  otherwise"  the  benefit  shall 
be  so  payable  to  the  relatives,  the  relatives 
take,  where  the  beneficiary  and  insured  perish 
in  the  same  disaster,  and  there  is  no  proof  that 
the  beneficiary  was  the  survivor. 

4.  A  by-law  of  a  beneficial  association  pro- 
viding no  benefit  shall  be  made  payable  to  any 
foreign  resident  relates  only  to  the  designation 
of  a  beneficiary,  and  does  not  prevent  such  a 
person   taking  nnder   the   by-law   making   the 

1  L  See  Death,  vol.  U,  Cent  Dig.  |  7. 
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benefit  payable  to  insured's  relatives  in  case  of 
the  beneficiary  dying  before  bim. 

Appeal  from  St  Louis  circuit  court;  S.  P. 
Spencer,  Judge. 

Blil  of  interpleader  by  the  Supreme  Council 
of  tbe  Royal  Arcanum  against  Martin  V. 
ICacer,  administrator  of  Florence  L.  locum, 
(ieceased,  and  Gertrude  M.  Harris  and  Nettie 
ScRnavl.  From  Judgment  for  Kacer,  Harris 
and  Scanavi  appeal.    Reversed. 

Tbe  Royal  Arcanum  is  a  fraternal  benefi- 
cial association  incorporated  under  tbe  laws 
of  Massachusetts,  and  doing  business  in  this 
state.  On  the  12th  day  of  March,  1886,  it  is- 
sued a  benefit  certificate  on  the  life  of  Harry 
G.  Yocum,  by  which  it  promised  to  pay  his 
daughter  and  only  child,  Florence,  $3,000  upon 
satisfactory  evidence  of  the  death  of  said 
Harry  C.  Yocum  and  the  surrender  of  the  cer- 
tificate, provided  that  said  certificate  bad  not 
previously  been  surrendered  by  him  and  an- 
other issued  at  his  request. 

.\moijg  tbe  objects  of  tbe  association  de- 
clared in  its  constitution  and  by-laws  is  the 
following:  "To  establish  a  widows'  and  or- 
phans' benefit  fund,  from  wliicb,  on  satisfac- 
tory evidence  of  the  death  of  a  member  of 
tbe  order  who  has  complied  with  all  its  lawful 
requirements,  a  sum  not  exceeding  three  thou- 
sand dollars  shall  be  paid  to  the  wife,  chil- 
dren, relatives  of  or  persons  dependent  upon 
such  member,  as  limited  and  described  in 
the  laws  of  said  order  relating  to  benefit  cer- 
tificates, as  he  may  direct  in  accordance  with 
said  laws."  One  section  of  the  by-laws  (323) 
requires  each  applicant  for  insurance  to  enter 
on  his  application  tbe  name,  residence,  and 
relationship  or  dependence  of  tbe  person  to 
whom  he  desires  the  benefit  paid,  who  must 
l>e  either  a  pe):8on  dependent  on  tbe  insuring 
member  for  support,  or  a  relative  within  one 
of  tbe  twelve  gradations  enumerated  In  tbe 
nest  section,  which  specifies  two  classes  of 
persons  who  may  be  made  beneflciarleB,  the 
first  class  consisting  of  the  member's  kindred 
In  different  degrees,  and  the  second  class  of 
persons  dependent  on  him  for  support  Said 
section,  in  so  far  as  it  need  be  quoted,  la  as 
follows: 

"Sec.  324.  A  benefit  may  be  made  payable 
to  any  one  or  more  persons  of  any  of  the  fol- 
lowing classes  only:  Class  First:  Orade  1st 
Member's  wife.  Grade  2nd.  Member's  chil- 
dren and  children  of  deceased  children  and 
member's  children  by  legal  adoption.  Orade 
3d.  Member's  grandchildren.  Grade  4th. 
Member's  parents  and  member's  parents  by 
legal  adoption.  Grade  Sth.  Member's  broth- 
ers and  sisters  of  the  whole  blood.  Grade 
6th.  Member's  brothers  and  sisters  of  tbe  half 
blood.  Grade  7th.  Member's  grandparents. 
Grade  Sth.  Member's  nieces  and  nephews. 
Grade  9th.  Member's  cousins  in  the  first  de- 
gree. Grade  10th.  Member's  aunts.  Grade 
11th.  Member's  uncles.  Grade  12tb.  Mem- 
ber's next  of  kin  who  would  be  distributees 
of  the  personal  estate  of  such  member  upon 
bis  death  intestate.    Class  Second:  To  an  af- 


fianced wife  or  to  any  person  who  Is  depend- 
ent upon  the  member  for  maintenance  (food, 
clothing,  lodging,  or  education)." 

Satisfactory  proof  of  tbe  dependency  of  the 
beneficiary  on  the  member  is  required  before 
a  certificate  will  be  Issued  in  favor  of  a  per- 
son not  related  to  the  insured,  and  farther 
proof  of  dependency  at  the  time  of  the  mem- 
ber's death  before  payment  will  be  made,  and 
the  issuance  or  assignment  of  certificates  to 
secure  tbe  creditors  of  members  is  forbidden. 

Other  regulations  pertinent  to  the  questions 
arising  in  this  cause  are  tbe  following: 

"Sec.  330.  If  Designation  Fails.  It  at  the 
time  of  the  death  of  a  member  who  has  des- 
ignated as  beneficiary  a  person  of  class  sec- 
ond, the  dependency  required  by  the  laws  of 
the  order  shall  have  ceased,  or  shall  be  found 
not  to  have  existed,  or  if  the  designated  ben- 
eficiary Is  his  wife,  and  they  shall  be  dlvotxx>d 
upon  the  application  of  either  party,  or  if  any 
designation  shall  fail  for  Illegality  or  other- 
wise, then  tbe  benefit  shall  be  payable  to 
the  person  or  persons  mentioned  in  class  first, 
sec.  No.  324,  if  living,  in  the  shares  and  order 
of  precedence  by  grades  as  ther^n  enumer- 
ated, the  persons  living  of  each  precedent 
grade,  taking  in  equal  shares  per  capita,  to 
the  exclusion  of  all  persons  living  of  sabse- 
quent  enumerated  grades,  except  that  in  tbe 
distribution  among  persons  of  grade  second, 
tbe  children  of  deceased  children  shall  take 
by  representation  the  share  the  parent  woold 
have  received  If  living.  If  no  one  of  said 
class  first  shall  be  living  at  the  death  of  the 
member,  the  benefit  shall  revert  to  the 
widows'  and  orphans'  benefit  fund. 

"Sec.  881.  Death  of  One  or  More  Benefi- 
darles.  In  the  event  of  tbe  death,  before  tbe 
decease  of  a  member,  of  one  or  more  of  the 
beneficiaries,  designated  by  him  In  accord- 
ance with  the  laws  of  the  order,  If  he  s^hall 
have  made  no  other  or  further  disposition 
thereof,  as  provided  In  the  laws  of  the  order 
upon  his  death,  that  part  of  the  benefit  made 
payable  to  tbe  deceased  tienefldary  or  ben- 
eficiaries shall  be  paid  to  the  smrvlvic; 
beneficiary  or  the  surviving  beneficiaries 
equally. 

"Sec.  332.  Death  of  AH  Beneficiaries.  In 
the  event  of  the  death  of  all  the  Iieneficiaries 
designated  by  the  member  in  accordance  with 
the  laws  of  the  order,  before  tbe  decease  of 
such  member,  if  be  shall  have  made  no  other 
or  further  disposition  thereof,  as  provided  in 
the  laws  of  the  order,  the  benefit  shall  be 
disposed  of  as  provided  in  section  330;  ex- 
cepting that,  if  in  such  event  the  member 
shall  leave  surviving  him  his  wife  and  i 
minor  child  or  children  of  a  marriage  prior  to 
that  with  such  wife,  the  benefit  shall  be  pay- 
able as  follows:  One-third  thereof  to  such 
wife,  and  two-thirds  thereof  to  all  the  minor 
children  of  said  member  equally." 

Mr.  Yocum  and  his  daughter  were  aboard 
a  naphtha  lannch,  the  Paul  Jones,  which  left 
New  Orleans  on  tbe  28th  day  of  December, 
1898,  for  a  cruise,  in  aearch  of  health  and 
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pleasure,  aroond  the  coast  of  the  Gulf  of 
Mexico  to  Bellealr,  Fla.  Eight  persons  were 
on  the  launch,  none  of  whom  was  seen  alive 
after  it  reached  the  waters  of  the  Gulf.  The 
boat  was  destroyed  by  some  unknown  cause, 
and  all  on  board  must  have  perished.  Por- 
tions of  the  boat  Itself  and  of  the  garments 
of  its  passengers  and  crew  were  afterwards 
found  on  the  beaches  of  small  islands  near 
the  coast,  and  not  far  east  of  the  mouth  of 
the  Mississippi  river,  as  were  the  bodies  of 
the  pilot  and  one  young  lady,  but  the  remains 
of  Mr.  Yocnm  and  bis  daughter  were  never 
found. 

The  administrator  of  the  daughter  claimed 
the  money  due  on  the  beneflt  certincate  is- 
sued on  her  father's  life,  and  so  did  Gertrude 
M.  Harris  and  Settle  Scanavi,  who  are  his 
nieces  and  next  of  kin,  the  form,er  of  them 
residiiig  In  St.  Louis  and  the  latter  in  Vienna, 
Austria.  On  account  of  these  conflicting 
claims,  tlie  Supreme  Coimcil  of  the  Royal 
Arcanum  filed  a  petition  against  the  claim- 
ants, paid  the  money  into  court,  and  asked 
that  tbey  be  compelled  to  Interplead  for  it, 
wliich  was  ordered. 

Much  evidence  was  introduced  about  the 
comparative  health  and  strength  of  Mr.  Yo- 
cuni  and  his  daughter  when  tbey  started  on 
their  cruise,  for  the  purpose  of  showing  who 
was  likely  to  survive  longest  in  a  disaster  to 
the  boat;  but  a  rehearsal  of  it  would  be  use- 
less, for  it  made  no  impression  on  us  as  tend- 
ing to  prove  which  survived.  Nothing  in  the 
record  throws  the  faintest  light  on  the  causes 
or  incidents  of  the  catastrophe,  and  it  will 
probably  remain  forever  one  of  many  mys- 
terious tragedies  of  the  sea.  Judgment  was 
given  below  for  the  administrator  of  Florence 
Yocnm's  estate,  and  the  nieces  appealed. 

Wm.  P.  Woemer,  for  appellant  W.  H. 
riopton  and  W.  S.  Anthony,  for  respondent. 

GOODE,  J.  (after  stathig  the  facts).  One 
feels  the  need  of  the  repudiated  presumptions 
of  the  civilians  in  dealing  with  this  case,  in 
which  there  is  an  utter  lack  of  either  positive 
or  circumstantial  evidence  concerning  the  oc- 
currences necessary  to  be  known  in  order  to 
render  an  indubitably  correct  judgment.  The 
wisdom  of  the  common  law  in  never  Indul- 
ging a  presumption  as  to  which  of  several 
I)ersons  who  perished  in  the  same  disaster 
survived  longest  has  been  unduly  vaunted; 
for  the  civil  law  has  recourse  to  that  means 
of  settling  disputes  concerning  ownership  of 
property  only  in  instances  where  there  is  no 
proof,  and  then  it  becomes  absolutely  neces- 
sary to  determine  the  ownership  by  some  rule 
more  or  less  arbitrary.  The  presumptions  of 
those  continental  codes  which  follow  the 
Roman  law  are  more  apt  to  hit  the  truth  than 
others,  because  they  are  based  on  attributes 
of  age  and  sex  which  fix  the  average  strength 
of  individuals,  and  their  ability  to  prolong 
their  lives  in  shipwrecks  or  other  disasters  in 
which  strength  may  be  useful  in  the  struggle 
60S.W.— 13 


to  live.  While  the  common  law  explicitly  re- 
jects all  presumptions  and  Insists  on  proof  In 
every  case,  it  Implicitly  accepts  one;  for  the 
rule  by  which  the  right  to  property  Is  ascer- 
tained in  controversies  growing  out  of  such 
casualties,  namely,  that  the  property  shall  be 
disposed  of  as  though  all  the  deceased  per- 
sons through  whom  the  litigants  claim  died  at 
the  same  instant,  unless  there  is  proof  to 
show  otherwise,  has  all  the  consequences  of 
a  presumption  of  simultaneous  death.  The 
logical  result  of  discarding  presumptions  and 
exacting  evidence  is  to  put  the  burden  of 
proving  survivorship  on  any  party  claiming 
to  derive  title  to  property  from  a  deceased 
person  whose  ownership  during  Ufe  depended 
on  his  outliving  some  other  person  also  de- 
ceased, and  the  practical  result  is  that  if  the 
party  on  whom  the  burden  of  proof  rests  can- 
not make  proof  his  case  fails.  24  Am.  &  Eng. 
E^c.  Law,  1027;  1  Greenl.  Ev.  (16th  Ed.)  p. 
126,  note;  Casualty  Co.  v.  Kacer  (Mo.)  69  S. 
W.  370;  Underwood  v.  Wing,  19  Beav.  459; 
Wing  V.  Angrave,  SH.lt.  Cas.  183;  Newell 
V.  Nichols,  12  Hun,  604,  76  N.  Y.  78;  Balder 
V.  Mlddeke,  92  HI.  App.  227;  Fuller  v.  Idnzee, 
135  Mass.  468;  Paden  v.  Briscoe,  81  Tex.  563, 
17  S.  W.  42;  Taylor  v.  Dlplock,  2  PhlUim. 
Ecc.  261;  Mason  v.  Mason,  1  Mer.  308;  Sat- 
terthwaite  v.  Powell,  1  Curt.  Ecc.  705. 

Whether  based  on  a  presumption  of 
synchronous  death  or  not,  the  law  is  settled 
that  If  two  or  more  persons  are  lost  in  the 
same  catastrophe,  and  the  ownership  of  prop- 
erty is  afterwards  drawn  into  litigation  by 
contesting  parties,  each  claiming  to  derive  his 
right  from  one  of  the  deceased  persons  as  be- 
ing the  actual  owner  of  the  property  when 
he  died,  and  the  question  of  which  of  those 
deceased  owned  it  at  his  death  turns  on  which 
survived  longest,  and  there  is  no  proof  on 
that  subject,  the  right  to  the  property  will 
be  adjudged  as  it  would  be  if  it  were  known 
that  both  died  at  the  same  Instant.  In  re 
Wlllbor,  20  R.  I.  126,  37  Atl.  634,  51  L.  R.  A. 
863,  78  Am.  St.  Rep.  842;  Newell  v.  Nichols, 
supra;  Bussell  v.  HaUett,  23  Kan.  276;  John- 
son V.  Merlthew,  80  Me.  Ill,  13  Atl.  132,  6 
Am.  St.  Rep.  162;  Railway  Co.  v.  Miller,  2 
Colo.  445;  Balder  v.  Mlddeke,  supra;  E^lller  v. 
Llnzee,  supra;  In  re  Goods  of  Selwyn,  8  Hogg, 
Ecc.  748. 

No  good  reason  can  be  given  for  restricting 
the  operation  of  the  rule  to  testamentary  dis- 
position of  property,  and  it  has  been  consist- 
ently extended  to  the  settlement  of  claims 
arising  otherwise,  as  by  the  laws  of  inherit- 
ance. Insurance  policies,  and  beneflt  certifi- 
cates. Balder  v.  Mlddeke,  Fuller  v.  Llnzee, 
Paden  v.  Briscoe,  and  Johnson  v.  Merlthew, 
supra. 

According  to  said  rule,  Florence  Yocum 
acquired  no  right  to  the  fund  in  question  as 
the  survivor  of  her  father,  there  being  no 
proof  that  she  did  in  fact  survive  him.  But, 
unless  she  held  some  right  to  or  interest  in  it, 
her  administrator  has  no  title  to  it  now;  for 
he  has  title  onljr  to  the  personal  assets  of 
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ber  estate,  and  tboae  aasets  consist  only  of 
money,  goods,  and  chattels  which  were  owned 
by  her,  or  to  which  she  had  a  right  of  action, 
either  legal  or  equitable.  In  her  lifetime  and 
at  her  death.  Blount  v.  Hamey  (K.  C.)  43 
Mo.  App.  644.  We  do  not  lose  sight  of  the 
doctrine  that  accretions  after  death  to  prop- 
erty owned  by  a  decedent,  or  rights  accniing 
afterwards  by  virtue  of  contracts,  contingen- 
cies, or  conditions  existing  prior  to  bis  death, 
may  sometimes  constltnte  assets  of  his  estate; 
but  this  claim  does  not  fall  within  that  class 
of  assets,  of  which  Illustrations  may  be  found 
in  the  following  cases:  Foot  v.  Knowles,  4 
Mete.  (Mass.)  386;  East  T.  Ferguson,  59  Ind. 
ie»;  Grant  t.  BodweU,  78  Me.  480,  7  Atl.  12; 
Daniel  v.  Holland,  27  Ky.  18. 

The  controlling  question  In  the  present  case, 
then,  is,  did  the  certificate  Issued  on  the  life 
of  Mr.  Yocum  for  the  benefit  of  his  daughter 
vest  any  present  interest  or  right  In  her 
during  his  life  which  passed  to  ber  admin- 
istrator? It  vested  nothing  either  In  posses- 
sion or  interest,  but  gave  her  only  a  chance 
or  possibility,  liable  to  be  defeated  at  any 
time  while  her  father  lived  by  his  selecting 
another  beneficiary.  Persons  named  as  the 
recipients  of  the  bounty  provided  for  in  cer- 
tificates of  insurance  in  fraternal  orders  are 
commonly  subject  to  displacement  at  the 
pleasure  of  the  Insuring  member  and  the  par- 
ticular certificate  In  question,  as  well  as  the 
ordinances  of  the  Royal  Arcanum  society, 
which  were  part  of  it,  expressly  permitted 
Mr.  Yocum  to  displace  his  daughter  as  the 
payee  of  the  policy  la  favor  of  some  one  else. 
She,  therefore,  neither  acquired  nor  held  a 
vested  interest  during  his  life  by  virtue  of 
the  certificate.  She  took  nothing  in  posses- 
sion, for  the  enjoyment  of  the  fund  could 
only  be  hers  when  be  died  and  in  case  she 
survived  him.  She  took  nothing  in  interest, 
for  the  certificate  did  not  give  ber  a  present 
right  to  the  future  possession  of  the  fund,  but 
only  the  chance  of  that  right  contingent  on 
ber  father  not  naming  some  other  person  as 
payee.  In  Association  v.  Bunch,  109  Mo.  560, 
19  8.  W.  25,  the  supreme  court  said  in  an 
opinion  written  by  Judge  Gantt:  "All  the 
authorities  agree  that  the  right  of  the  mem- 
bers of  benefit  societies  in  the  sums  agreed 
to  be  paid  at  death  is  simply  the  power 
to  appoint  the  beneficiary,  and  that  the  con- 
stitution or  charter  and  the  by-laws  are  the 
foundation     and     source     of     such     power. 

•  •  •  And  it  is  equally  well  settled  that 
the  beneficiary  acquires  no  vested  In- 
terest, nor  has  he  any  property,  in  the  cer- 
tificate. He  has  simply  an  expectancy,  which 
may  be  devested  by  the  member  by  changing 
the  beneficiary.  •  •  •  Nor  is  the  right  to 
change  the  benefit  affected  by  the  fact  that 
the   first   beneficiary   paid   the   assessments. 

•  •  •  Nor  does  the  possession  of  the  cer- 
tificate by  the  beneficiary  deprive  the  member 
of  the  right  to  make  the  change."  Certainly 
that  language  dissipates  the  notion  that  Flor- 
ence Yocum  got  any  right  or  Interest  by  the 


Issuance  of  the  certlflcata  aa  her  father's  Hfe 
which  vested  in  ber  wMIe  die  lived  and  be-  ' 
came  assets  of  her  estate  wklcb  bar  adminis- 
trator is  entitled  to  recover;  and  tbe  ruling  ot 
the  supreme  court  of  this  state  oa  tbe  ques- 
tion accords  with  the  current  of  authority  else- 
where, as  wUl  be  seen  by  tbe  cases  cited  in  Us 
opinion.  See,  also,  Anthony  t.  Aaaoclatloii, 
158  Mass.  322,  83  N.  E.  677;  Society  v.  Lewis 
(St.  L.)  9  Mo.  App.  412;  Hofman  v.  Grand 
Lodge  (St.  L.)  73  Mo.  App.  47;  Grand  Lodge 
V.  Reneau  (St  L.)  75  Mo.  App.  402;  Lister  t. 
Lister  (K.  C.)  73  Mo.  Ai^.  89;  Order  RaUway 
Conductors  v.  Koster  (St.  L.)  55  Mo.  App.  186. 
The  case  of  Casualty  Co.  v.  Kaeer  (Mo.)  69 
B.  W.  370,  wblcb  was  decided  by  our  su- 
preme court  eo  the  same  facts  as  are  In- 
volved in  the  one  at  bar,  supports  this  con- 
clusion; for,  while  the  claim  of  the  daughter's 
personal  representative  to  the  Insurance  was 
upheld  in  that  ease,  the  Judgment  was  based 
on  the  fact  that  tbe  policy  as  construed  by  the 
supreme  court  created  when  Issued  a  v«sted 
Interest  In  the  daughter  which  prima  facie 
passed  to  her  administrator  at  her  death,  and 
could  only  be  devested  in  favor  of  a  rival 
claimant  of  the  proceeds  of  the  policy  on 
proof  by  tbe  latter  that  the  daughter  did  not 
survive,  and  as  that  proof  was  not  produced 
her  administrator  was  entitled  to  the  fund. 
The  reasoning  of  the  opinion  shows  the  de- 
cision turned  on  the  fact  that  the  policy  vested 
a  presoit  Interest  in  her  on  its  iasnance,  and 
did  not  merely  raise  an  expectancy  in  her 
favor.  That  unless  Florence  Yocum  held  a 
vested  interest  In  tbe  certificate  or  its  pro- 
ceeds during  her  Hfe  ber  personal  representa- 
tive has  no  standing  ts  recover  it  is  a  proposi- 
tion that  has  been  practically  adjudged  in 
some  cases  and  directly  adjudged  in  others. 

In  Taylor  v.  Diplock,  2  PhilUm.  EJcc.  261. 
tbe  controversy  was  between  tbe  next  ot  klo 
of  a  testator  who  had  made  bis  wife  sole 
executrix  and  residuary  legatee  and  the  wife's 
mother,  the  testator  and  his  wife  having  per- 
ished in  a  shipwreck,  and  tbere  being  b» 
satisfactory  proof  as  to  which  survived.  Of 
course,  If  the  wife  had  been  proven  or  pre- 
anmed  to  have  survived  the  administration  and 
the  property  would  bave  gone  to  her  heirs, 
but  In  the  absence  of  either  presumption  or 
proof  to  that  effeet  the  court  said:  "Tak- 
ing It  to  be  that  both  died  together,  tbe 
administration  is  dne  to  the  representatiTee 
of  the  husband.  I  assume  that  they  botti 
perished  at  the  same  moment.  •  *  •  I 
am  not  deciding  that  the  husband  survired 
the  wife."  Mason  v.  Mason,  1  Mer.  306  (com- 
mented on  favorably  as  striking  "the  true 
keynote"  in  8  Alb.  Law  3.  187),  la  to  the  same 
effect,  as  is  In  re  Murray,  1  Curt.  Ecc.  596. 

In  Satterthwalte  v.  Powell,  1  CurL  Ecc. 
705,  a  wife,  husband,  and  four  children  were 
drowned  together,  and  the  husband's  next  of 
kin  demanded  administration  on  the  wife's 
estate,  which  be  could  only  claim  provided  it 
was  proved  or  presumed  the  husband  sur- 
vived her;  otherwise  ha  next  at  kin  was  en- 
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titled.  The  court  said:  "Here  the  next  of 
kin  of  the  husband  claims  the  property  which 
was  vested  In  the  wife;  that  claim  must  be 
made  out;  It  must  be  shown  that  the  husband 
surrlTed.  The  property  remabu  where  It  IB 
found  to  be  vested  unless  there  be  evidence 
to  show  It  has  been  devested.  The  parties  In 
this  case  must  be  presumed  to  have  died  at 
the  same  time,  and,  there  behig  nothing  to 
!:how  that  the  husband  survived  his  wife,  the 
administration  must  pass  to  her  next  of  kin." 

Durrant  v.  Friend,  5  De  Gex  &  S.  343, 
21  Law  J.  Cb.  (N.  S.)  853,  16  Jur.  709,  was 
where  the  dispute  was  over  the  proceeds  of 
an  insurance  policy  on  chattels  specifically  be- 
queathed, and  the  testator  and  the  chattels 
were  lost  together  at  sea  In  some  unlcnown 
manner.  In  that  case.  If  the  chattels  were 
lost  before  the  testator  the  insurance  did  not 
itass  to  the  legatees  of  the  property  by  virtue 
uf  the  will,  but  became  general  assets  of  his 
t.>!icate  for  his  executors  to  take  and  distribute; 
but.  If  the  testator  died  before  the  chattels 
were  lost,  the  bequest  to  the  legatees  became 
effective,  and  the  executors  would  bold  the 
insurance  money  for  the  legatees'  benefit. 
The  court  held  that  as  the  testator  and  goods 
perished  together  the  legatees  never  had  any 
interest  In  them.  To  the  same  effect  are 
Coye  y.  Leach,  8  Mete.  (Mass.)  371,  41  Am. 
Dec.  518;  Xewell  v.  Nichols  and  Johnson  y. 
Merithew,  supra;  and  Machrlng  v.  Mitchell, 
1  Barb.  C3i.  269.  The  foregoing  and  other 
authorities  which  might  be  noticed  establish 
the  proposition  that  Florence  Xocum's  admin- 
istrator Is  not  entitled  to  tlie  fund  in  con- 
troTersy.  there  being  no  proof  that  she  out- 
lived her  father,  and  proof  of  that  fact  being 
necessary  to  vest  title  to  the  money  In  her 
so  that  It  would  constitute  part  of  her  estate 
at  her  death. 

We  come  now  to  consider  the  claim  of  the 
nieces,  which  Is  contested  on  the  ground  that 
the  event  on  which  they  were  to  become  the 
beneficiaries  of  the  certificate,  to  wit,  the 
death  of  Florence  before  her  father  died  and 
his  failure  to  designate  a  new  beneficiary, 
never  happened.  One .  of  the  laws  above 
(looted  (section  332)  reads  that,  in  the  event 
uf  the  death  of  all  the  beneficiaries  designated 
by  a  member  before  the  decease  of  such  mem- 
ber, the  benefit  shall  be  paid  to  his  relatives 
according  to  the  preceding  section  (324),  and 
if  the  nieces  can  only  take  on  the  happening 
of  the  very  contingency  expressed  they  must 
be  excluded.  Ck)ntracts  of  this  sort  ought,  like 
other  contracts,  to  be  construed  so  as  to  carry 
out  the  Intention  of  the  parties  if  possible, 
and  there  can  be  no  doubt  that  both  Mr.  Yo- 
i-iim  and  the  Boyal  Arcannm  Association  un- 
derstood and  meant  that  the  proceeds  of  the 
certificate  should  go  to  Florence  if  she  sur- 
vived ber  father,  and,  if  she  did  not,  shonld 
be  pakl  either  to  some  other  person  selected 
)7  bim,  or,  failing  a  relation,  according  to 
the  roles  of  the  order,  whiui  made  part  of  the 


contract  Well-considered  eases  have  held. 
In  construing  sirnUsr  provlBlons  In  wills  and 
insurance  policies,  that  the  conttngency  pro- 
vided against  by  the  phrase  "die  before"  or 
like  expressions  was  the  tnabiUty  of  the  leg- 
atee QT  beneficiary  first  named  to  take  ^ther 
by  reason  of  prior  or  simultaneous  death,  and 
that  construction  stands  to  reason.  Balder  v. 
Middeke,  Paden  v.  Briscoe,  and  Fuller  v.  Lln- 
see,  supra.  See>  too,  the  convincing  dissent- 
ing opinion  of  Lord  Campbell  In  Wing  v. 
Angrave,  supra,  and  the  BngUsh  cases  cited 
therein. 

In  Fuller  t.  Unzee,  the  supreme  eoart  of 
Massachusetts  said:  "Mr.  Fuller  procured 
the  contract  In  order  to  make  a  provisioo  for 
bis  wife  and  children  after  his  death.  •  «  • 
His  obvious  Intention  was  that  It  should 
be  paid  to  his  wife  If  she  shonld  survive  to 
take  it,  and  to  their  children  If  she  should 
not  survive.  That  It  was  intended  to  be  pay- 
able to  the  wife  upon  the  contingency  that 
she  shonld  survive  him  appears  from  the  con- 
sideration that  it  was  a  provision  for  her  sup- 
port which  was  not  to  come  into  existence 
until  his  decease;  that  it  was  not  payable 
to  her  personal  representatives,  altbcwgh  no 
right  of  action  oould  arise  untH  his  decease; 
and  that  it  was  to  be  paid  to  her  children  If 
she  died  before  her  hushand." 

In  Paden  v.  Briscoe,  the  Texas  oonrt  of  ap- 
peals treated  this  point  as  fattows:  '"The  re- 
sult of  the  finding  is  that  the  beneficiary 
named  at  the  time  the  policy  was  taroed  by 
the  death  of  the  husband  did  not  survive  him, 
and  was  incapable  of  taking  the  proceeds  of 
the  policy.  The  purposes  of  this  eentract  of 
Insurance  entered  into  by  the  husband  and 
the  association  was  to  provide  a  foad  for  his 
wife  payable  at  his  death,  and.  In  the  event 
She  was  incapable  of  talcing  by  reason  of  her 
death,  then  those  heirs  of  the  husband  de- 
pendent upon  him  should  take,  lliese  are 
plain  provisions  and  by-laws  that  enter  into 
and  form  part  of  the  contract  of  insurance. 
The  use  of  the  words  'die  before'  In  the  con- 
tract of  insurance  was  evidently  Intended  to 
mean  that  the  beneficiary  named  must  be 
dead  and  incapable  of  taking  at  the  time  the 
policy  was  earned  by  reascxi  of  the  death  of 
the  husband.  The  instantaneous  death  of 
both  the  husband  and  wife  successfully  ac- 
complished the  inability  of  the  wife  to-  take 
as  if  she  had  died  before." 

But  we  are  not  forced  to  rest  the  right  of 
the  nieces  on  that  interpretation  of  the  con- 
tract. The  by-laws  of  the  order  relating  to 
the  disposition  of  the  proceeds  of  certificates 
in  various  contingoicies  are  qnite  comprehen- 
sive, and,  in  onr  Judgment,  section  330  sets 
the  matter  at  rest,  even  if  section  332  leaves 
it  in  doubt;  for  the  former  section  does  not 
provide  for  paymoit  of  the  fund  according  to 
the  classes  enumerated  in  section  3^  only 
in  case  a  named  beneficiary  dies  before  the 
Insuring  member  dies,  nor  does  it  relate  sole- 
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ly  to  a  failure  of  dependent  beneficiaries,  for 
It  mentions  a  divorced  wife,  and  wives  are 
classed  among  relatives.  It  was  designed  to 
meet  any  failure  of  a  designated  beneflciaiy 
to  take  not  caused  by  his  dying  before  tbe 
member,  which  was  provided  for  in  other 
sections.  Among  other  provisions,  section  330 
contains  this  one:  "If  any  designation  shall 
fall  for  Illegality  or  otherwise,  then  the  ben- 
efit shall  be  payable  to  the  person  or  persons 
mentioned  in  class  first,  sec.  324,  If  Uvtng,  in 
the  shares  and  order  of  precedence  by  grades 
as  therein  enumerated."  By  a  fair  interpre- 
tation, that  clause  confines  the  payment  to  the 
relatives  of  tbe  Insured,  as  classified  in  sec- 
tion 324,  whenever  his  designated  beneficiary 
is  incapable  of  taking  for  any  reason,  and  the 
interpleading  nieces  have  a  good  standing  by 
virtue  of  both  the  eighth  and  twelfth  grades 
of  section  324;  that  is,  they  are  Yocum's 
nieces  and  his  next  of  kin  who  would  be  dis- 
tributees of  his  personal  estate. 

The  by-laws  of  the  order  unmistakably  In-  I 
tend  that  no  person  shall  ever  come  into  the  j 
enjoyment  of  a  fund  due  on  a  benefit  cer- 
tificate except  some  one  either  related  to  or 
dependent  on  the  member,  and  it  is  as  entire- 
ly consistent  with  their  spirit  and  meaning  to 
adjudge  the  money  in  dispute  In  this  case  to 
the  nieces,  as  it  would  be  inconsistent  there- 
with to  adjudge  It  to  the  relatives  of  Florence 
Yocum  on  her  mother's  side,  who  might  not 
be  of  her  father's  kindred.  On  this  proposi- 
tion we  approve  the  sentiment  expressed  In 
Balder  v.  Middeke,  supra:  "The  fact  that 
the  organic  law  of  the  association  precluded 
any  provision  for  benefits  for  any  one  not 
In  the  relation  of  member  of  family,  heir, 
blood  relation,  dependent  or  affianced  wife, 
gives  weight  to  the  conclusion  that  the  heirs 
of  Mrs.  Marty  (designated  beneficiary)  who 
sustained  no  such  relation  to  the  insured, 
cannot  successfully  claim  right  to  the  benefit." 

The  point  is  made  that  Nettle  Scanavl  can- 
not share  in  the  insurance  money  because  she 
resides  in  Europe,  as  the  following  regulation 
prohibits  the  payment  of  benefits  to  aliens: 
"Sec.  328.  No  benefit  shall  be  made  payable  to 
any  person  or  persons  permanently  residing 
outside  the  limits  of  the  United  States  or  the 
Dominion  of  Canada."  That  section  relates  to 
the  designation  of  a  beneficiary  by  a  member 
who  procures  a  certificate,  and  prohibits  him 
from  naming  as  such  any  foreigner  except  a 
resident  of  Canada.  It  expresses  a  policy  of 
the  order  which  we  apprehend  the  order  could 
waive  In  any  case  if  it  chose,  and  Issue  a  pol- 
icy payable  to  a  foreign  resident.  But  It  la 
not  and  does  not  purport  to  be  a  restriction 
on  the  distribution  of  the  fund  among  tbe 
relatives  of  a  member  according  to  section 
324,  when  his  designated  beneficiary  Is  dead 
at  his  death  and  cannot  take.  Besides,  no 
question  Is  made  about  Mrs.  Scanavi's  right 
by  either  the  society  or  her  sister  Gertrude 
Harris,  who  would  take  If  she  could  not,  and 


the  administrator  of  Florence  Tocnm  baa  no     ! 
Interest  In  establishing  her  incapacity.    We 
bold,  therefore,  that  the  proceeds  of  the  pol- 
icy should  be  paid  to  the  two  nieces  of  Harty 
C.  Yocum,  and  reverse  tbe  Judgment,  and  re-      < 
mand  the  cause,  with  the  direction  to  the     \ 
circuit  court  to  enter  Judgment  In  accordaDce     ' 
with  this  opinion. 

BARCLAY,  J.,  concurs  in  the  result 

BLAND,  P.  3.  I  agree  that  at  common 
law,  where  two  or  more  persons  perish  In  a 
common  disaster,  there  Is,  in  the  atisence  of  ! 
all  evidence,  no  presumption  of  survivorship, 
and  this  Is  so  irrespective  of  their  ages,  sex, 
or  condition  of  health  and  strengtli,  nor  is 
there  any  presumption  tliat  they  died  simul- 
taneously; that  the  burden  is  on  the  party  as- 
serting survivorship  of  either  party  as  a  basis 
of  his  claim  to  prove  it,  and  that  if  he  fails 
to  make  the  proof  bis  claim  must  falL  See 
extended  note  to  the  case  of  In  re  Wlllbor  (R. 
I.)  37  Ati.  634,  51  L.  R.  A.  8G3,  In  which  aU 
the  English  and  American  cases  are  carefully 
reviewed.  Casualty  Co.  v.  Kacer  (Mo.)  09  S. 
W.  870.  I  agree,  also,  that  Florence  Yocum 
bad  no  vested  Interest  In  tbe  certificate  at 
Insurance  at  the  happenhig  of  the  disaster  in 
which  both  she  and  her  father  perished,  and 
that  to  entitle  her  administrator  to  the  fund 
the  onus  was  on  him  to  show  by  pertinent 
evidence  that  she  survived  her  father.  On 
tbe  other  hand,  to  entitle  the  nieces  to  the 
fund,  under  the  provision  of  section  331  of  tbe 
by-laws,  as  next  of  kin  of  tbe  insured,  the 
onus  was  on  them  to  show  that  Yocum  sur- 
vived his  daughter,  or  that  they  both  died 
at  the  same  moment  In  Paden  v.  Briscoe, 
81  Tex.  563,  17  S.  TV.  42,  the  trial  court  found 
as  a  fact  that  the  husband  and  wife  (the  in- 
sured and  beneficiary)  died  at  tbe  same  In- 
stant In  Balder  v.  Middeke,  92  lU.  App.  227, 
to  arrive  at  a  conclusion  the  court  presumed 
that  the  Insured  and  beneficiary  died  at  the 
same  moment,  and  on  this  presumption  ad- 
Judged  the  fund  to  the  next  of  kin  of  the 
insured  histead  of  the  adminlsptrator  of  the 
wife.  In  Fuller  v.  Unzee,  135  Mass.  408. 
where  the  husband  and  wife  (Insured  and 
beneficiary)  perished  in  a  common  disaster, 
leaving  no  children,  it  was  held  that  the  ad- 
ministrator of  the  wife  should  not  be  charged 
with  the  fund  collected  on  the  insurance  c«^ 
tiflcate,  and  that  as  the  fund  had  not  been  ap- 
plied by  the  company  to  any  particular  persoa 
who  might  be  entitled  to  It  It  l)elonged  to  the 
estate  of  the  husband.  In  Cowman  v.  Rog- 
ers (Md.)  21  Atl.  64,  10  L.  R.  A.  550,  Hoopes, 
his  wife,  and  their  two  children  perished 
in  tbe  Johnstown  flood.  May  31,  1889.  i. 
benefit  certificate  had  been  Issued  to  Hoopes 
by  the  Order  of  tbe  Golden  caiain,  a  benefit 
society.  In  which  his  wife  was  designated  as 
beneficiary.    The  company  paid  the  Insuranc* 
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Into  court  On  an  Interplea  for  the  fund  be- 
tween the  administrators  of  the  estates  of 
Iloopes,  of  his  wife  and  of  the  two  children, 
It  was  ruled  there  was  no  presumption  of  sur- 
TlTorshlp  or  priority  of  death,  nor  that  they 
all  died  at  the  same  moment;  that  the  fund 
was  not  assets  of  Hoopes'  estate;  that  there 
was  no  evidence  that  the  beneficiary  died  in 
the  lifetime  of  Hoopes,  and  no  presumption 
could  be  appealed  to  to  supply  the  place  of 
such  evidence;  that  if  it  should  be  granted 
that  the  children  expired  flrErt  there  was  noth- 
ing to  Indicate  that  Mrs.  Hoopes'  death  pre- 
ceded that  of  her  husband;  that  only  in  the 
event  of  her  death  in  his  lifetime  would  the 
fund  go  over  to  some  one  else,  as  her  title 
as  selected  beneficiary  would  only  be  dis- 
charged by  affirmative  evidence  that  her  hus- 
band survived  her;  and  concluded  that  both 
lite  administrator  of  Hoopes'  estate  and  the 
administrator  of  the  estate  of  the  children  had 
failed  to  establish  any  claim  to  the  fund,  and 
ruled  that,  as  Mrs.  Hoopes  was  named  as 
beneficiary,  "her  representative  had  a  prima 
fade  right  to  the  fund."  As  Mrs.  Hoopes 
had  no  vested  interest  in  the  certificate  of 
insurance  during  the  life  of  her  husband,  and 
could  have  none  unless  she  survived  him,  it 
Is  difficult  to  see  upon  what  ground  the  court 
concluded  that  her  administrator  had  a  prima 
facie  title  to  the  fund,  in  the  absence  of  any 
evidence  or  presumption  that  she  did  survive 
him.  In  Balder  y.  MIddeke,  supra,  no  ad- 
judication of  the  fund  could  have  been  made 
had  not  the  court  invoked  the  presumption 
that  the  hnsband  and  the  wife  perished  at 
the  same  moment.  This  presumption  was 
arbitrarily  made  to  afford  the  court  a  way  of 
escape  out  of  the  difficulty  that  confronted  It, 
but  is  opposed  to  all  the  well-considered  cases, 
both  In  Cngland  and  In  this  country.  There 
was  no  more  reason  for  presuming  that  both 
died  at  the  same  moment  than  there  would 
have  been  to  presume  that  the  husband  sur- 
vived the  wife  or  that  the  wife  survived  the 
hnsband.  To  presume  at  all  in  such  circum- 
stances is  to  speculate  on  the  comparative 
tenacity  to  life  of  different  persons  in  the 
same  death-deallog  perlL 

The  claim  of  the  administrator  of  Flor- 
ence Yocnm's  estate  to  the  fund  must  fall, 
because  there  Is  no  evidence  whatever  that 
she  survived  her  father,  and  no  presumption 
can  be  appealed  to  to  supply  the  place  of  such 
evidence.  Section  831  of  the  by-laws  does 
not  aid  the  nieces,  for  the  reason  there  Is  no 
evidence  that  Tocum  survived  his  daughter, 
or  that  they  died  at  the  same  time,  and  no 
presumption  can  be  Invoked  to  supply  such 
evidence.  I  think,  however,  that  the  nieces 
are  entitled  to  the  fund  under  the  provision  of 
xection  330,  on  the  ground  that  the  designa- 
tion made  by  Yocum  has  failed,  for  want  of 
proof  that  the  person  designated  (Florence 
Vocum)  survived  him,  and  agree  that  the 
fund  should  be  paid  to  them. 


TBULOOK  T.  STATBL 

(Supreme  Court  of  Arkansas.     July  16,  1902.) 

MURDER— EVIDENCE— COMPBTBNCT— BBS 
QBST.iB!— HEARSAY. 

1.  Testimony  that  witness  saw  the  man  that 
did  the  shooting  as  he  passed  the  window,  and 
took  him  to  be  defendant;  that  she  knew  him 
by  his  walk;  that  she  could  not  see  very  well, 
and  one  reason  she  thought  it  was  defendant 
was  that  deceased  said  it  was;  that  she  could 
not  see  hiin  well  enough  to  distinguish  who  he 
was ;  but  that  it  was  defendant,— is  competent ; 
its  credibility  and  weight  being  for  the  jury. 

2.  Testimony  that  deceased,  just  before  she 
was  shot  by  some  one  outside  the  window,  hear- 
ing the  person  there,  said :  "Tom,  if  you  want 
to  come  in,  why  don't  you  come  in  like  a  man? 
Why  do  you  treat  me  that  way?" — is  admissi- 
ble, as  part  of  the  res  gestse. 

3.  Testimony  as  to  a  shell  being  picked  up 
near  the  place  of  the  shooting,  introduced  to 
support  the  theory  that  defendant  had  a  gun 
carrying  that  kind  of  a  shell,  although  there 
was  merely  evidence  that  a  relative  with  whom 
he  stayed  that  night  had  such  a  gun,  is  objec- 
tionable as  hearsay;  he  merely  testifying  that 
it  was  told  him  by  another  that  it  was  so  picked 
up,  and  he  not  even  professing  to  know  by 
wnom  it  was  said  to  have  been  picked  up. 

Bunn,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Hempstead  coun- 
ty; Joel  D.  Conway,  Judge. 

Tom  Ttulock  was  convicted  of  murder,  and 
appeals.    Reversed. 

The  appellant  was  Indicted  for  murder  in 
the  first  degree,  pleaded  not  guilty,  was  tried 
and  convicted,  and  appealed  to  this  court. 

The  Indictment  charges  that  on  December 
20,  1001,  the  appellant  willfully,  unlawfully, 
feloniously,  and  of  his  malice  aforethought, 
and  with  premeditation  and  deliberation,  did 
kiU  and  murder  Delia  Walker  by  shooting 
ber  with  a  gun,  etc.  The  evidence  tended  to 
show  that  Delia  Walker  was  a  colored  wo- 
man, and  that  she  and  the  appellant  had 
been  living  together  In  the  same  house  for 
about  two  years  before  Delia  Walker  was 
killed;  that  a  very  old  negro  woman,  about 
89  years  of  age,  was  living  in  the  same  bouse 
with  them  at  the  time  of  the  killing,  and  had 
been  living  there  for  quite  a  while  before; 
that  on  Friday  night  before  the  killing,  which 
occurred  at  about  10  or  11  o'clock  on  Satur- 
day night  following,  the  appellant  and  the  de- 
ceased had  a  "spat"  (to  use  the  language  of 
the  old  woman),  and  that  the  defendant  had 
beaten  and  bruised  her  mouth,  and  had  said 
he  would  kill  her;  that  she  did  not  treat  him 
right.  K.  J.  Stringfellow  testified:  "I  was 
on  the  Jury  that  held  the  Inquest  over  the 
dead  body  of  Delia  Walker.  She  was  shot 
under  her  left  breast  None  of  the  shot  pass- 
ed through  her  body.  A  No.  12  empty  shell 
was  picked  up  there.  The  deceased  was 
about  27  or  28  years  old.  Her  body  was  at 
the  foot  of  the  bedL    That  was  In  Hempstead 

J  a.  Sm  Criminal  Law,  vol.  M,  Cent   Die  U  Kll. 
;    Homlcid*.  voL  M,  Cant.  Die.  I  <i>. 
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county,  Arkansas.  It  was  Just  befdre  last 
Christmas."  Cross-examination:  "They  said 
the  No.  12  shell  was  picked  up  there.  I  did 
not  see  It  picked  up,  and  don't  know  where  It 
came  from.  (Appellant  here  moved  the  court 
to  exclude  this  evidence,  relating  to  the  car- 
tridge shdl,  as  hearsay,  and,  on  his  motion 
being  overruled,  excepted.)  I  went  there 
either  on  Saturday  night  or  Sunday  night, 
about  a  day  and  night  after  the  killing.  She 
was  shot  with  squirrel  shot  I  lived  about 
eight  miles  from  where  she  lived."  Redirect: 
"I  examined  the  shelL  It  looked  like  It  had 
been  recoitly  used."  Eliza  Lattle  testified: 
"I  am  neai^  a  hundred  years  old.  I  was 
living  with  Delia  Walker  when  she  got  killed. 
When  she  was  killed  she  was  right  in  the 
house,  with  nobody  but  me  and  her  two  little 
children.  She  was  shot  about  ten  or  eleven 
o'clock  at  night,  when  she  was  ironing.  On 
Friday  night  she  and  the  defendant  had  a 
little  spat  He  choked  her,  and  threw  her 
down  on  the  floor.  She  told  him  to  let  her 
alone.  She  hadn't  done  anything  to  him. 
She  ran  to  the  bed,  and  threw  one  of  the 
babies  in  on  me.  I  heard  her  make  for  the 
door.  He  caught  her,  and  threw  her  back. 
Then  she  got  out  onto  the  gallery.  When 
she  came  back,  they  sat  there  and  quarreled 
ever  so  long,  and  he  struck  her  three  times 
on  the  mouth,  and  said,  1  am  going  to  kill 
yon,  for  yon  don't  treat  me  right'  She  said, 
*I  treat  yono.  as  near  right  aa  I  can.'  I  had 
Iteea  living  tliere  with  them  about  two  yean. 
DeCeDdant  had  beoi  living  there  all  the  tizne. 
On  the  niglit  of  ttae  kilUng  (Saturday  night) 
I  lieani  «WEie  one  walking,  and  made  men- 
tion of  it  Some  one  threw  a  little  stick  on 
tbe  gallery,  and  went  around  to  tbe  chlnuasy, 
and  crtnick  on  It  Delia  ealled  to  the  defend- 
aat  anil  said:  Toaa,  U  you  want  to  eouie 
In,  why  dont  yon  come  In  lilce  a  man?  Why 
do  ytm  taatt  me  that  way?'  He  made  no 
answer.  About  lliat  time  he  Jobbed  against 
tbs  window,  aod.  broke  it  He  started  away 
tiom  the  window,  then  came  back,  and  began 
fldng:  (Anpefiant  objected  to  this  Cfvldence, 
and  moved  to  ezdnde  It  and,  on  his  motion 
being  overraled,  acepted.)  She  said:  'Lord, 
I  am  shot  I  am  shot'  and  wheded  off  like 
she  was  gc^g  to  the  bed,  but  fell  before  she 
got  to  It  There  was  a  man  at  tbe  window 
whom  I  took  to  be  the  defendant  I  knew 
Us  walk.  I  saw  Mm  as  he  passed  the  win- 
dow, and  went  araaDd  toward  the  well.  De- 
ceased drapped  the  Iron  when  she  was  shot 
I  had  gone  Into  a  dark  comer.  I  know  it 
was  the  defendant  that  shot  her."  Cross- 
examination:  "The  walking  was  right  by  the 
gallery  and  chimney.  The  ground  was  hard. 
I  knew  his  walk.  He  walks  very  flat— slaps 
his  foot.  Delia  told  me  that  was  nobody  but 
Tom.  He  did  not  speak  a  woid.  I  can't  see 
v«y  well  all  of  the  time.  Sometimes  I  can. 
I  have  been  plagued  with  erydpelas.  I  have 
been  blind  once  or  twice.  I  couldn't  see  tiie 
defendant  well  enough  to  distinguish  hUn  tliui 


night  He  flred  but  one  Shot  Delia  hail 
nailed  up  the  window.  Defendant  had  beej 
staying  there.  He  seemed  to  be  welcome. 
He  would  come  In  as  if  he  were  at  hone.  1 
saw  the  man  by  the  moonlight  as  he  passed 
the  window.  I  took  him  to  be  tbe  defaidant. 
He  and  Delia  didn't  live  agreeably  all  tli.! 
time.  Sometimes  they  were  friendly,  and 
sometimes  they  would  spat  They  were  at 
outs  at  that  time.  He  had  whipped  and 
choked  her  the  night  before,  and  told  her 
he  was  going  to  kill  her.  It  was  Just  after 
the  shot  that  I  saw  the  man  pass  the  window. 
He  was  then  running.  He  went  around  by 
the  well  In  a  hurry.  I  was  scared.  The 
lamp  was  burning.  Q.  Tou  didn't  know  it 
was  Tom  by  seeing  him?  A.  She  said  it  was 
Tom,  and  I  believe  it  was  Tom  until  yet 
(Appellant  moved  to  exclude  this  answer,  and. 
on  his  motion  being  overruled,  excepted.)  I 
know  It  was  him  by  his  walk.  He  broke  the 
window,— punched  it  out  with  a  stick  or  gnn. 
He  pushed  the  nail  out  when  he  punched  the 
window.  It  waa  a  common  occurrence  for 
bim  and  Delia  to  fall  out  and  have  spats. 
Sometimes  they  would  fight  a  little.  I  never 
heard  bIm  threaten  to  kill  her  until  tbe  night 
before  she  was  killed.  I  had  talked  to  him, 
and  told  him  that  he  and  she  oould  get  along. 
He  knocked  her  down,  and  Mt  her  in  the 
tnouHi  three  times.  (Appellant  moved  to  ex- 
clude the  testimony  of  tills  witness  on  the 
point  of  tbe  identlflcatlon  of  appellant  at  the 
ttane  and  place  of  the  killing  as  hearsay  and 
tncompetent,  nnd,  on  his  motion  being  denied, 
excepted.)"  Jim  Smith  testlfled:  "The  de- 
fendant is  my  sister's  son.  I  knew  Delia 
Walker.  I  saw  the  defendant  on  Saturday 
night,- the  night  she  was  killed.  He  cane  to 
my  house  In  the  evening.  AlKmt  dark  he 
told  me  he  believed  he  would  step  uptown 
a  while,  and  started  off  like  he  waa  goin; 
to  town.  About  a  half  hour  afterwards,  my 
nephew,  Edward  Strong,  came  and  asked  me 
to  go  with  him,  which  I  did.  When  I  re- 
turned home,  about  ten  or  eleven  o'clock,  the 
defendant  was  there  and  asleep."  Cross-ei- 
amination:  "Edgar  Strong  lives  between  me 
and  where  Delia  Walker  was  killed.  The 
defendant  and  I  left  Fulton  about  dusk.  He 
ate  supper  at  my  bouse  that  night  He  had 
been  gone  about  a  half  hour  when  Ed  Strong 
came.  He  was  In  bed  and  was  still  when  I 
got  back  home.  I  took  him  to  be  asleep.  I 
spoke  to  him,  and  he  did  not  answer."  Re- 
direct: "I  own  no  gun  except  a  six-shootin; 
No.  12  Winchester  shotgun,— a  repeater.  It 
was  In  my  house  when  I  left  that  night  and 
also  when  I  returned.  It  was  right  over  my 
bed.  I  could  lie  In  bed  and  see  it  I  did 
not  examine  It  that  night  or  next  morning. 
It  was  loaded  with  No.  4  squirrel  shot  De 
fendant  did  not  have  the  gran  with  him  when 
be  left  my  house.  I  did  not  see  him  from 
the  time  he  left  until  I  returned.— about 
eleven  o'clock."  Drudlla  Smith  testified:  "1 
was  at  borne  the  night  Delia  Walker  was 
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ViUed.  Tom  Trulock,  the  defendant,  stayed 
tiiere  tbat  nigbt.  He  came  witb  my  husband, 
Jim  Smith,  about  dark.  Tiiey  ate  sapper, 
wid  he  said  be  believed  be  would  go  uptown. 
A  while  after  he  left,  Ed  Strong  came,  and 
got  after  Jim  to  go  to  the  country  with  him. 
Jim  wait  I  guess  it  was  between  ten  and 
«IeTen  o'dock  when  defendant  got  back  from 
town.  He  went  to  bed.  He  was  In  bed  when 
Jim  got  back.  Jim  owns  a  shotgun.  It  was 
in  the  house  that  nlgbt,  and  stayed  there 
«U  the  time.  The  defendant  did  not  take  it 
with  him.  I  saw  him  when  he  left  and  when 
he  returned."  Cross-examination:  "I  ob- 
served the  gun  so  closely  because  It  was 
rigbt  up  over  the  kitchen  door.  It  was  not 
orer  the  bed  at  all.  I  was  in  and  out  of  the 
room  «t  times."  Over  the  appellant's  objec- 
tion, and  to  which  he  excepted,  the  court  gave 
to  the  jury  Instruction  numbered  3,  which  is 
as  fc^ows:  "(3)  The  killing  being  proven  to 
have  been  done  by  the  defendant  the  burden 
of  proving  circumstances  of  mitigation  that 
justify  or  excuse  the  homicide  ^shall  devolve 
on  the  accused,  unless  by  the  proof  on  the 
pert  of  the  prosecution  it  Is  sufficiently  mani- 
fest that  the  offense  committed  only  amount- 
ed to  manslaughter,  or  that  the  accused  was 
jnstlflad  or  excused  in  eoouaittli^  the  taomt- 
ddfc" 

Jas.  H.  McCoHum,  for  appellant.  Geo.  Vf. 
Murphy,  Atty.  Gen.,  for  the  State. 

HVCHBS,  X.  ^fter  statlag  tbe  fact^. 
WbOe  the  testimony  of  the  old  w«man,  BIlBa 
lAttie,  as  to  the  identity  of  the  peraoa  wlio 
did  the  aho0tlar  ttwt  ktHed  Delia  Walker  w«b 
not  «f  fbe  most  satisfactory  character.  It 
was  coanpeteoit  testimony,  and  tbere  was  no 
«nrcir  la  refaalng  to  exclnde  It  from  the  jury. 
It  waa  fbr  Urn  jnry  to  determine  Its  creOf- 
bility,  sad  give  tt  such  weight  as  the!y 
thoa^rt  it  entitled  to.  StetestlfieA  abe  saw 
the  man  that  did  the  shooting  as  he  passed 
the  wladow,  and  took  hiim  to  be  the  appel- 
lant; that  she  knew  htm  by  his  wtilk.  She 
admitteit  she  coald  not  see  very  well,  and 
■aid,  tn  effect,  tbait  ane  raasoa  she  thoogbt 
it  was  tlie  defendant  waa  that  DeUa  said  it 
was  Tom,  and  she  believed  It  was.  But  she 
swears  positively  that  It  was  the  defendant, 
bnt  said  again  that  she  could  not  see  him 
well  eaaogh  to  dIstlngaiBh  who  be  was. 
The  toaeio»ny  thait  Delia,  the  deceased,  said, 
"Tom,  If  you  want  to  come  la,  why  don't  yon 
come  in  like  a  man?  Why  do  you  treat  me 
that  way?"  was  competent,  and  there  was 
no  error  In  allowing  it  It  was  part  of  the 
rea  gestse.  The  testimony  of  Strlngfellow 
about  the  shell  being  picked  up  at  the  house 
where  the  shooting  was  done  was  incompe- 
tmt;  It  was  hearsay  testimony.  He  did  not 
testify  to  it  as  a  fact  but  as  having  been 
told  him  by  another.  He  did  not  know  even 
by  whom  it  was  said  to  have  been  picked  up. 
He  did  not  profess  even  to  know  it  This 
was  material,  as  It  was  broaght  out  to  sup- 
port the  theory  that  the  defendant  had  a  g\m 


that  carried  that  kind  of  a  shell,— a  No.  12 
Winchester  shell.  There  was  no  evidence 
that  he  had  a  gun  that  carried  that  sort  of  a 
shell.  There  was  evidence  that  his  kinsman. 
Smith,  had  a  No.  12  repeating  Winchester 
shotgnn,  and  that  defendant  stayed  at 
Smith's  house  that  night  but  there  waa  no 
proof  that  defendant  had  it  at  any  time. 
What  effect  this  testimony  may  have  had  on 
the  jury  it  is  impossible  for  us  to  tell.  The 
state  Insisted  on  it  as  competent  and  the 
prosecuting  attorney  must  have  believed  that 
it  was  material,  and  it  was  allowed  improp- 
erly over  the  objection  of  the  defendant 

The  testimony  is  meager  and  weak  on  the 
whole  case.  For  this  error,  the  judgment 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Instruction  numbered  3,  given  to  the  jnry 
over  the  defendant's  objection,  and  to  which 
be  saved  exceptions,  is  defective.  It  might 
be  construed  to  assume  the  killing  was  prov- 
en to  have  been  done  by  the  defendant 
Two  of  the  judges  think  it  is  fatally  defect- 
ive In  substance,  and  two  think  it  only  de- 
fective in  form,  and  that  being  defective 
In  form  only,  a  general  objection  to  it  was 
not  BOfficlent,  bnt  that  there  shonld  have 
been  a  special  exception,  calling  attention 
of  the  anirt  to  the  defect;  that  be  might 
kav«  thereapon  corrected  It  and  obviated 
the  defect;,  that  tt  was  vnfair  to  the  court 
to  lay  Udt  anbaslt,  a»  tt  were,  ajkd  «ay  notic- 
ing aboiat  on  arror  wid^h  the  court  wouid 
probably  have  ceneeted  If  hta  attention  had 
bean  called  to  It,  and  wait  to  sinrlng  the  ob- 
Jvetton  to  It  Air  tiM  trat  time  in  this  court 
Ab  te  this,  see  the  foHowiag  cases  ia  this 
coart:  Ballway  Coi  v.  Prttchett,  «6  Ark.  40, 
48  8.  W.  8e»;  WUUaaw  v.  State,  0»  Ark.  im, 
SO  8.  W.  617. 

For  tb»  error  Indleated  In  allowing  the  tes- 
tlmrony  ef  Strlogfelloiw  aa  to  tbe  ahell,  the 
jrudgment  Is  reversed,  and  ttae  cijaae  la  re- 
manded for  a  new  triaL 

WOOD,  J.,  did  aot  participate.  BUNN.  a 
J^  dlaaenta. 


CITY  OF  FT.  SMITH  r.  SCRUGGS. 
(Bnpreme  Court  of  Arkansaa.    July  16,  1902.) 

TAXATION— PRIVILEOB     OF     USING     8TRBBT3 

FOR   DRIVING— CONSTITUTIONAL 

LAW— ORDINANCES. 

1.  Acts  1901,  p.  113,  authorizing  a  tax  for  the 
privilege  of  keeping  and  using  wheeled  vehicles, 
does  not  attempt  doable  taxation,  though  the 
vehicles  are  taxed  otherwise;  the  tax  being  oa 
the  privilege  of  using  the  streets  for  driving. 

2.  Provisions  of  the  constitntion  that  all  prop- 
erty shall  be  taxed  according  to  its  value,  and 
equally  and  nniformly  throughout  the  state,  do 
not  apply  to  Acts  1001,  p.  113,  authorizing  tax 
on  privilege  of  using  streets  for  vehicles. 

3.  The  legislature  has  power  to  authorize  a 
tax  on  the  privilege  of  using  streeta  for  ve- 
hicles. 

4.  Acts  1001,  p.  113,  authorizing  tax  on  the 
privilege  of  using  the  streets  of  a  city  for  driv- 
ing, does  not  unjustly  discriminatit  because  pro* 
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riding  for  payment  of  the  tax  only  by  residents 
of  the  city. 

5.  One  prosecuted  for  nsing  a  veliicle  on  a 
street  without  paying  the  tax  for  the  privilege, 
not  tiaving  tendered  money  or  scrip  for  a  li- 
cense, is  not  in  a  position  to  contend  that  the 
provision  of  the  ordinance  that  the  payment 
shall  be  in  money  is  void. 

6.  Even  if  an  ordinance  providing  a  tax  for 
the  privilege  of  driving  a  carriage  on  a  street 
is  void  as  to  the  part  providing  a  less  tax  per 
carriage  for  one  keeping  and  using  more  than  a 
certain  number,  the  rest  of  the  ordinance  is  not 
affected  thereby. 

Appeal  from  clrcvilt  court,  Sebastian  coun- 
ty. Ft.  Smith  district;  Styles  T.  Eowe,  Judge. 

N.  F.  Scruggs  was  tried  for  violating  an 
ordinance,  and  acquitted,  and  the  city  ap- 
peals.   Reversed. 

The  city  of  Ft.  Smith,  a  city  of  the  first 
class,  on  the  17th  of  January,  1901,  duly  en- 
acted and  published  an  ordinance  the  first  sec- 
tion of  which  ph)vides  as  follows,  to  wit: 
"That  hereafter  It  shall  be  unlawful  for  any 
person,  firm  or  corporation  of  the  city  of 
Fort  Smith  to  keep  and  use  any  wheeled 
vehicle  Including  cart,  buggy,  carriage,  surrey, 
delivery  wagon,  or  any  other  vehicle,  except 
bicycles,  without  first  having  obtained  a  li- 
cense therefor."  The  ordinance  also  desig- 
nates the  amount  of  license  fees  to  be  paid  for 
difterent  kinds  of  vehicles,  among  them  being 
the  following:  "For  a  one  horse  buggy  or 
phaeton  carrying  not  more  than  (wo  persons, 
$2.00  per  annum;  fl.25  for  six  months;  for 
each  one  horse  deUvery  wagon,  $4.00  per  an- 
num; $2.S0  for  six  montlis."  Another  sec- 
tion provides  that  "all  licensee  specified  in 
this  ordinance  shall  be  collected  in  gold,  sliver 
or  United  States  currency  and  shall  be  paid 
Into  a  fund  known  as  the  street  fund  and 
shall  be  kept  separate  and  apart  from  all  other 
moneys  of  the  dty  and  the  said  fund  shall 
be  used  exclusively  for  the  purpose  of  re- 
pairing and  Improving  streets."  The  ordi- 
nance further  provides  that  a  violation  thereof 
should  be  a  misdemeanor  punishable  by  fine 
of  not  less  than  five  nor  more  than  twenty- 
five  dollars.  N.  F.  Scruggs,  a  resident  of  the 
city,  engaged  In  the  retail  grocery  business, 
kept  and  used  in  the  city,  for  pleasure  driv- 
ing, a  one-horse  buggy.  He  also  kept  and 
used  there  a  one-horse  delivery  wagon,  with 
which  he  delivered  groceries  to  his  customers 
free  of  charge.  He  did  not  take  out  a  license 
for  either  of  bis  vehicles,  and  was  arrested 
and  tried  and  fined  for  using  his  vehicles 
without  a  license.  He  appealed  to  the  circuit 
court  On  a  trial  In  the  circuit  court  the  pre- 
siding judge  declared  the  law  as  follows: 
"The  act  of  the  general  assembly  of  this 
state,  passed  In  1901,  granting  to  cities  of  the 
first  class  the  right  to  tax  residents  therein 
who  keep  and  use  wheeled  vehicles.  Is  uncon- 
stitutional and  void  In  this,  that  it  Is  either 
an  attempt  by  the  legislature  to  authorize 
said  cities  to  Impose  and  levy  a  direct  tax 
upon  wheeled  vehicles  as  property  In  excess 
of  the  amount  limited  by  the  constitution, 
and  In  violation  of  Its  provisions  relating  to 


taxation,  or  It  Is  an  attempt  to  create,  out 
of  the  common  right  to  use  vehicles,  a  priv- 
ilege, and  thereupon  to  tax  the  same.  The 
legislature  not  having  the  power  to  authorize 
plaintUT  by  Its  common  council  to  pass  the 
said  ordinance,  the  same  is  invalid."  The 
court  thereupon  found  the  defendant  not 
guilty,  and  gave  Judgment  accordingly.  The 
city  appealed. 

F.  M.  Jamison,  for  appellant  Mechem  & 
Bryant,  for  appellee. 

BIDDICK.  J.  (after  stating  the  (acts). 
This  is  an  appeal  from  a  Judgment  rendered 
in  a  case  where  a  resident  of  the  dty  of  Ft. 
Smith  was  prosecuted  for  keeping  and  using 
a  wheeled  vehicle  In  that  city  without  hav- 
ing a  license  therefor.  The  question  In  the 
case  relates  to  the  validity  of  the  dty  ordi- 
nance which  imposes  a  license  tax  upon  resi- 
dents of  the  city  for  the  privilege  of  keeping 
and  using  wheeled  vehicles  upon  the  streets 
of  the  city. '  Our  statute  on  that  subject  is 
as  follows,  to  wit:  "Cities  of  the  first  class 
are  hereby  authorized  to  require  residents  of 
such  dty  to  pay  a  tax  for  the  privilege  ot 
keeping  and  using  wheeled  vehldes,  except  bi- 
cycles, but  such  tax  shall  be  appropriated  and 
used  exclusively  for  r^airlng  and  Improvln: 
the  streets  of  such  city."  Acts  1901,  p.  113. 
There  can  be  no  doubt  that  the  language  of 
this  act  Is  broad  enough  to  authorize  an  or- 
dinance taxing  residents  of  the  dty  for  the 
privilege  of  keeping  and  nslng  wheeled 
vehldes  upon  the  streets  of  the  dty.  If  tlie 
act  is  valid,  It  follows  that  the  ordinance,  if 
properly  passed,  Is  valid,  unless  void  because 
It  goes  beyond  the  authority  conferred  by  the 
statute.  It  is  admitted  that  the  ordinance 
was  properly  passed,  and  the  most  important 
question  raised  by  the  appeal  relates  to  the 
validity  of  the  statute  upon  which  the  ordi- 
nance Is  based. 

The  first  objection  urged  against  the  statute 
is  that  it  attempts  to  authorize  double  tax.i- 
tlon.  It  is  said  that,  ab  the  defendant  had 
already  paid  the  general  state  and  dty  taxes 
on  his  buggy  and  wagon,  the  attempt  to  make 
him  pay  a  license  fee  for  the  privilege  of 
using  them  Is  really  an  attempt  to  levy  an 
additional  tax  upon  his  wagon  and  buggy. 
Counsel  say  that  a  tax  on  the  use  of  an  article 
Is  a  tax  on  the  artlde  Itself.  While  this  may 
be  true  of  a  piano,  bedstead,  or  cooking  stove, 
the  use  of  which  Involves  no  Injury  or  detri- 
ment to  the  public  or  Its  property,  as  to 
wheeled  vehldes  It  is  different,  for  they  are 
made  to  be  used  upon  roads  and  streets.  The 
streets  belong  to  the  public  and  are  under 
the  control  of  the  legislature,  whose  province 
It  is  to  enact  laws  for  their  improvement  and 
repair.  The  chief  necessity  for  keeping  Im- 
proved streets  is  that  they  may  be  used  for 
the  passage  of  wheeled  vehicles,  and  the  wear 
of  the  streets  caused  by  the  passage  of  such 
vehicles  over  them  makes  necessary  constant 
and  expensive  repairs.    For  this  reason,  no 
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donbt,  the  legislature  considered  It  to  be 
equitable  and  jnst  that  owners  of  such 
Tebicles  should.  In  addition  to  the  general  tax 
upon  their  proi>erty,  par  something  for  the 
pririlege  of  using  the  streets  as  driveways, 
ttie  amount  paid  to  go  towards  keeping  the 
streets  In  good  repair.  This  is  what  the 
legislature  attempted  to  do.  The  act,  we 
think,  plainly  shows  that  there  was  no  In- 
tention to  authorize  a  tax  upon  vehicles  or 
otiier  property.  It  authorizes  only  a  tax  upon 
the  privilege  of  keeping  and  using  vehicles 
npon  the  streets  of  the  city,  and  it  requires 
tbat  this  tax  shall  be  used  exclusively  for 
repairing  and  improving  the  streets  of  the 
ri^.  A  resident  of  the  city  may  keep  and 
nse,  at  his  place  in  the  country,  as  many 
vehicles  as  be  pleases,  but  he  is  subject  to 
DO  tax  under  this  statute  unless  he  uses  them 
on  the  streets  of  the  city.  He  can  keep  and 
nse  vehicles  anywhere  In  the  world  except  on 
the  streets  of  the  city  of  his  residence,  and  he 
li  not  liable  to  the  tax.  The  Ucense  fee  impos- 
ed is,  then,  not  a  tax  upon  property,  but  Is  In 
the  nature  of  a  toll  for  the  use  of  the  Improved 
streets.  In  other  words.  It  Is  the  privilege  of 
nsing  vehicles  on  the  Improved  streets,  and 
not  the  vehicle  Itself,  that  Is  taxed.  We  are 
therefore  of  the  opinion  that  the  statute  is 
not  subject  to  the  criticism  tbat  It  authorizes 
double  taxation,  and  the  contention  of  the 
defendant  on  that  point  must  be  overruled. 

Having  reached  the  conclusion  tbat  this 
ordinance  does  not  attempt  to  tax  property, 
bnt  to  tax  a  privilege,  It  follows  that  the  pro- 
visions of  our  constitution  requiring  that  all 
property  "shall  be  taxed  according  to  its 
value,"  and  In  such  manner  as  to  make  the 
same  eqnal  and  uniform  throughout  the  state, 
do  not  apply,  for  they  refer  to  taxes  upon 
property  only.  City  of  Little  Bock  v.  Prath- 
er,  4C  Ark.  479;  Bakw  v.  State,  44  Ark.  134; 
Washington  v.  Same,  13  Ark.  752. 

The  next  question  presented  Is  whether  the 
legislature  has  the  power  to  authorize  cities 
to  Impose  a  tax  upon  the  privilege  of  driving 
vehicles  upon  the  public  streets.  The  conten- 
tion on  this  point  is  that  a  resident  of  a 
city  has  a  right  to  drive  upon  the  public 
streets,  and  that  the  right  to  do  so  Is  not  a 
privilege  that  can  be  taxed.  It  is  no  doubt 
true  tbat  the  city  could  not  Impose  a  tax  npon 
the  privilege  of  using  the  streets  for  driving 
vehicles  upon  them  without  legislative  per- 
mission to  do  so.  The  right  to  drive  on  the 
public  streets  could  not  be  treated  as  a  priv- 
ilege bnt  for  the  act  of  the  legislature  mak- 
ing It  one.  But  the  streets  belong  to  the 
public,  and  are  under  the  control  of  the  legls- 
hture.  Elliott,  Boads  &  S.  (2d  Ed.)  g  21.  It  Is 
within  the  power  of  the  legislature  not  only 
to  make  needful  regulations  concerning  the 
use  of  the  public  roads  and  streets,  but  also 
to  provide  means  by  which  they  may  be  Im- 
proved and  kept  In  repair.  In  order  to  ef- 
fect tbat  purpose,  the  legislature  has  In  effect 
declared  the  use  of  the  streets  by  wheeled 
Tdildes  to  be  a  privilege,  and  has  authorized 
fl»S.W.-4S^ 


tbe  city  to  tax  the  prlTflege.  We  know  of 
no  limitation  on  the  pow»  of  the  legisla- 
ture that  prevents  It  from  passing  such  an 
act,  and  thus  authorizing  tbe  imposition  of  a 
reasonable  tax  for  that  purpose.  "Every- 
thing," says  Judge  Cooley,  "to  which  the 
legislative  power  extends,  may  be  the  subject 
of  taxation,  whether  It  be  person  or  property 
or  possession,  franchise  or  privilege,  occupa- 
tion or  right.  Nothing  but  express  constitu- 
tional limitation  upon  legislative  authority 
can  exclude  anything  to  which  tbe  authority 
extends  from  the  grasp  of  tbe  taxing  power, 
if  the  legislature  In  its  discretion  shall  at  any 
time  sdect  for  revenue  purposes."  Cooley, 
Tax'n  (2d  Ed.)  p.  B.  Again,  he  says,  "The 
power  to  Impose  taxes  is  one  so  unlimited 
In  force,  and  so  searching  in  extent,  that  the 
courts  scarcely  venture  to  declare  that  it  is 
subject  to  any  restrictions  whatever,  except 
such  as  rest  In  the  discretion  of  the  author- 
ity which  exercises  It.  It  reaches  to  every 
trade  or  occupation;  to  every  object  of  In- 
dustry, use,  or  enjoyment;  to  every  species  of 
possession;  and  it  imposes  a  burden  which,  in 
case  of  failure  to  discharge  it,  may  be  fol- 
lowed by  seizure  and  sale  or  confiscation  of 
property."  Ck>oley,  Const.  Lim.  (6th  Ed.)  587. 
These  statements  of  the  law  by  the  learned 
author  are  well  supported  by  decisions  of  our 
highest  courts.  McCulloch  v.  Maryland,  4 
Wheat.  316,  418,  4  L.  Ed.  578;  Elrtiand  v. 
Hotchklss,  100  U.  S.  491,  25  L.  Ed.  558; 
Youngblood  v.  Sexton,  82  Mich.  406,  20  Am. 
Rep.  654.  The  subject-matter  of  this  statute 
comes,  we  think,  within  the  general  law  mak- 
ing power  of  the  legislature,  and,  if  there  be 
any  limitation  forbidding  the  exercise  of  such 
power,  In  that  respect  it  must  be  fouqd  in 
the  constitution.  But  there  is  none.  Our 
constitution  specially  provides  that  the  legis- 
lature shall  have  power  to  tax  privileges  in 
such  manner  as  may  be  deemed  proper.  It 
also  authorizes  the  legislature  to  delegate  the 
taxing  power  to  towns  and  dties  of  the  state 
to  the  extent  necessary  for  their  "existence, 
maintenance  and  well  being."  Const.  1874, 
art  2,  i  23;  also  article  16,  t  6.  And  it  has 
been  established  by  the  decisions  of  this  court 
that  the  legislature  may  delegate  to  towns 
and  cities  the  power  to  tax  occupations.  City 
of  LitUe  Rock  v.  Prather,  46  Ark.  471.  If, 
notwithstanding  the  fact  that  a  merchant  has 
paid  taxes  on  all  his  property.  Including  his 
stock  of  goods,  the  state  may  yet  authorize 
the  city  to  compd  him  to  pay  an  additional 
tax  for  the  privilege  of  carrying  on  his  busi- 
ness, why  may  not  the  state  authorize  the  city 
to  collect  a  reasonable  tax  in  the  nature  of  a 
toll  for  tbe  nse  of  its  streets?  It  would  seem 
tbat  the  tax  for  the  use  of  the  streets  is  more 
equitable  and  Just  than  the.  occupation  tax.' 
The  goods  of  the  merchant  are  In  his  own 
store.  In  pursuing  his  business,  he  is  not 
Infringing  upon  the  rights  or  injuring  the 
property  of  either  tbe  public  or  Its  citizens. 
But  the  use  of  the  public  streets  by  driving 
vehicles  npon  them  does  wear  them,  and  In 
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the  end  calls  for  repairs  and  additional  out- 
lay on  the  part  of  the  public.  The  Improve- 
ment of  the  streets  confers  upon  the  class 
taxed,— that  Is  to  say,  upon  those  who  keep 
«nd  use  TChicles,— a  special  benefit,  so  that  It 
Is  right  that  they  should  pay  a  greater  pro- 
portion of  the  taxes  required  to  keep  them 
in  repair  than  those  who  do  not  use  the 
streets  In  that  way.  In  other  words,  to  quote 
the  language  of  a  Missouri  court,  it  is  just 
«nd  proper  that  "those  who  mainly  wear  out 
the  streets  should  mainly  pay  for  keeping 
them  in  repair."  City  of  St.  Louis  y.  Green, 
7  Mo.  App.  477.  We  are  therefore  inclined 
to  the  opinion  that  this  Is  a  Just  and  equi- 
table statute.  But,  whatever  may  be  our 
views  about  the  expediency  at  the  act,  it 
must  be  sustained  on  the  ground  that  it  comes 
within  the  sovereign  powers  of  the  legisla- 
ture, and  because  we  find  nothing  in  the  con- 
stitution that  forbids  the  exercise  of  such 
yower.  Similar  statutes  have  been  sustained 
in  other  states.  City  of  St.  Louis  v.  Green, 
7  Mo.  App.  474;  Id.,  70  Mo.  562;  Mason  y. 
Oity  of  Cumberland,  92  Md.  451,  48  AU.  136; 
Tomlinson  v.  City  of  Indianapolis,  144  Ind. 
142,  43  N.  E.  9,  36  L.  R.  A.  413;  Frommer  v. 
City  of  Richmond,  31  Grat  646.  See,  also. 
City  of  Little  Rock  y.  Prather,  46  Ark.  47». 
But  it  is  said  that,  eoncettlng  that  the  legis- 
lature had  t%e  pow«r  to  permit  cities  to  levy 
a  toll  for  the  use  of  the  streets,  it  strarild 
be  imposed  equal^  upon  all  who  use  the 
streets,  and  that  this  act  is  void  for  tb«  rea- 
son that  it  diseriminatcs  tn  thYot-  of  those 
who  dwell  entside  of  tl>e  city,  and  permits 
ti»e  tax  to  be  levied  upon  residents  only.  W 
is  detAtless  trae  that  the  legislature  eonM  BOt 
arbitrarily  select  certain  citizens  upon  whom 
to  hnpese  the  tax,  while  exempting  others  in 
like  BituatlOB;  but  the  rule  of  equality  only 
requtres  that  the  tax  shall  be  collected  im- 
partially of  sH  persons  in  similar  circum- 
staiices;  and  this  statute  applies  equally  to  all 
persons  of  the  dass  taxed.  As  a  class,  resl- 
deuts  of  the  ctty  tme  the  streets  more,  and 
are  more  benefited  by  having  them  k^  In 
good  repair,  than  ttiose  who  do  not  Mve  tn  the 
city.  It  is  true  that  nonresidents  of  th^  city 
also  use  the  streets  with  their  wagons  and 
other  vehicles,  and  it  may  be  true  that  cer- 
•  tain  of  them  use  the  streets  as  much  or  more 
than  certain  of  the  "residents  of  the  city,  but 
as  a  class  they  do  not  use  the  streets  as  much 
as  residents  of  the  city,  and  this  furnishes  a 
reasonable  basis  for  the  distinction  made  in 
the  act  between  the  two  classes.  The  re- 
quirement of  the  statute  that  the  tax  must 
be  imposed  on  residonts  of  the  city  only  is 
but  an  adoption  by  the  legislature  of  the  com- 
mon policy  of  making  each  community  keep 
up  its  own  highways.  This  does  not  discrim- 
inate unjustly  In  favor  of  those  who  live  be- 
yond the  city  limits,  for  they  have  to  keep 
other  highways,  which  the  people  of  the  city 
may  In  turn  use  free  of  charge.  For  this 
reason  we  think  that  it  was  within  the  dis- 
cretionary powers  of  the  legislature  to  make 


this  distinction,  and  that  it  does  not  invali- 
date the  act.  After  a  full  consideration  of 
the  question  presented,  we  are  of  the  opinion 
that  the  enactment  of  this  statute  was  a  valid 
exercise  of  legislative  power.  With  the  wis- 
dom or  expediency  of  it,  as  before  stated,  we 
have  nothing  to  do.  If  it  should  prove  to  be 
unsatisfactory,  there  is  still  a  remedy.  The 
legislature  can  repeal  the  statute,  or  the  city 
council  may  repeal  the  ordinance,  bat  the 
courts  cannot  do  so. 

Having  reached  the  conchision  that  the 
statute  is  valid  upon  which  fhe  ordinance  to 
based,  there  remains  for  consideration  cei^ 
tain  objections  to  the  ordinance,  which,  it  to 
contended,  are  not  authorized  by  the  statute: 
First  It  is  said  that  the  ordinance  is  in- 
valid because  it  requires  the  payment  of  the 
license  tax  in  gold  and  silver  or  United  States 
currency.  Now  this  license  tax  is  for  a  spe- 
cial purpose,  and  the  law  requires  that  the 
proceeds  thereof  shall  be  used  for  the  repair 
and  Improvement  of  the  streets  exclusively. 
For  this  reason  there  may  be  room  for  doubt 
as  to  whether  it  could  be  paid  by  warrants  of 
the  city  drawn  on  the  general  fund.  But,  If 
this  provision  of  the  ordinance  was  void,  it 
would  not  annul  the  whole  ordinance.  If  it 
be  invalid,  it  can  be  disregarded.  Cbnced- 
Ing  this  provision  of  the  ordinance  requiriof 
the  tax  to  be  paid  in  gold,  silver,  or  currency 
to  be  void,  defendant  should  have  tendered 
the  warrants,  if  he  desired  to  make  the  pay- 
ment with  city  warrants,  and  demaudtd  a 
Ucens&  He  Is  prosecute  for  keeping  and 
using  a  vehicle  in  the  city  without  having  a 
license  therefor.  He  had  no  license,  and  bad 
made  no  offer  of  money  or  scrip  to  procure 
one.  We  therefore  tliink  the  defense  made  oi 
this  point  Is  not  tenable. 

The  same  thing  may  be  said  of  t]ie  pro- 
yislon  making  a  distinction  In  rates  in  fa- 
vor of  persons  keeping  and  using  more  than 
five  buggies,  n  we  strike  out  that  portioa 
of  the  ordinance,  the  material  portion  of  It 
stands,  and  this  caae  would  not  be  affected. 
For  this  reason,  it  is  not  necessary  to  deter- 
mine those  questions  in  this  case.  It  is  not 
claimed  that  the  amount  of  the  license  fee 
imposed  by  the  ordinance  is  unreasonable, 
and  it  follows  from  what  we  have  said  that. 
in  our  opinion,  the  circuit  court  erred  in  its 
declaration  of  law,  and  in  its  Judgment  dis- 
charging the  defendant  The  Judgment  ii 
therefore  reversed,  and  the  cause  remanded 
for  a  new  trial. 


BARNES  y.  STANLEY  et  al. 

(Court  of  Appeals  at  St.  Louis,  Mo.    Aug.  9, 

1902.) 

DEATH    OP    PARTNER— RIGHTS    OF    ADSIISIS- 
TRATOR— ATTACHMENT   BY    FIRM   CREDITOR 
—ASSIGNMENT     BY     SDRVIVINQ     PARTXER- 
OLAIMANT— DEFECT  OP  PARTIES— WAIVER. 
1.  After  the  death  of  a  member  of  a  part- 
nership which  owned  certain  personal  property 
an  attachment  waa  levied  on  the  latter  at  tb* 


Digitized  by 


Google 


Mo.) 


BARNES  V.  STANLEY. 


6SB 


suit  of  •  creditor  of  tbe  firm.  An  administra- 
tor of  the  partnership  estate  was  then  duly  ap- 
pointed, and  he  intervened  in  the  attachment 
suit  by  an  interplea.  The  same  person  was  also 
appointed  administrator  of  the  indiridual  es- 
tate of  the  deceased  partner.  He  qualified  in 
both  capacities.  Hdd,  that  the  administrator 
of  the  partnership  estate  was  entitled  to  pqs- 
session  of  the  property  for  tbe  purpose  of  ad- 
ministration, as  against  the  levy  of  tbe  attach- 
ing creditor. 

2.  Where  the  snryiTing  partner  and  those  en- 
titled to  administer  upon  the  individual  estate 
of  a  deceased  partner  fail  to  talie  charge  of 
the  partnership  estate,  the  probate  court  has 
jurisdiction  to  appoint  a  person  to  administer 
thereou,  and  the  public  administrator  has  been 
held  entitled  to  such  appointment  in  the  proper 
circumstances. 

3.  The  administration  of  partnership  estates 
is  assimilated  by  section  67,  Rev.  St.  1899,  to 
administration  of  ordinary  estates,  except  in 
the  particulars  mentioned  in  the  probate  law. 

4.  The  Missouri  law  governing  administra- 
tion of  partnership  estates  is  said  to  have  been 
borrowed  from  Maine.  It  authorizes  a  sur- 
viving partner  in  certain  contingencies  to  pro- 
ceed to  wind  np  the  partnership  business  witb- 
ont  giving  security  in  the  probate  court. 

B.  A  surviving  partner  has  no  power  to  make 
an  aasignmeut  of  the  entire  partnership  estate, 
so  as  to  deprive  the  probate  court  of  jurisdic- 
tion to  admmister  the  same. 

6.  Attachment  is  not  available  in  Missouri 
against  property  of  an  estate  in  process  of  ad- 
ministration, and  BO  an  attachment  levy  upon 
personal  property  of  a  partnership  which  has 
been  dissolved  by  the  death  of  one  of  the  part- 
ners, is  held  no  lien  on  the  partnership  estate. 
Whettier  the  levy  creates  a  lien  on  tbe  interest 
of  tbe  surviving  partner  is  not  determined. 

7.  The  intervention  of  a  claimant  to  proper- 
ty ia  sm  attachment  suit  by  filing  an  interplea 
is  a  statutory  proceeding  in  the  nature  of  re- 
ptevia. 

8.  An  objection  going  to  ttie  want  of  legal 
capacity  to  sne  i«  waived  under  the  Missouri 
statute  by  a  faflure  to  present  it  by  demurrer 
«r  plea. 

(Syllabus  by  the  Judged 

Appeal  fRm  circnit  court;  Neir  Madrid 
^mmty;  Henry  C.  Slley,  Judge. 

Actton  ty  S.  S.  Barnes  against  Stanley  & 
MayBsrd.  L.  F.  La  Font,  administrator,  In- 
tfrplrads.  Judgment  for  administrator,  and 
piabitur  appenls.    Affirmed. 

W.  H.  Miller,  J.  V.  Conran,  and  Mr.  Sharp, 
for  appellant.  R.  B.  Oliver  and  Murray  & 
Phillips,  for  respondent. 

BARCXiAT,  J.  This  ig  a  controversy  In  re- 
gnrd  to  tbe  possession  of  certain  personal 
property  formerly  belonghig  to  the  partner- 
ship of  Stanley  &  Maynard,  composed  of 
Messrs.  James  H.  Stanley  and  Albert  Maynard. 
The  former  died  February  11,  1901.  Mr. 
Maynard  at  first  proceeded  toward  liquidating 
the  affairs  of  the  firm  without  formal  adminis- 
tration. February  22,  1901,  Mr.  Seth  S. 
Barnes,  as  plaintiff,  brought  a  suit  by  attach- 
ment against  the  firm  (naming  both  partners 
as  defendants)  on  a  demand  for  $329.17  for 
goods  sold  and  delivered,  charging  fraudulent 
conveying  and  concenling  of  assets,  etc.  Un- 
der tbe  attachment  writ  a  considerable  amount 
•(  inisceDaneoiis  personal  property,  Including 

1 1.  8m  Attadussat.  WL  I,  Cent  Dig.  i  Ul 


a  sawmill,  engine  and  machinery,  lumber, 
mules,  etc.,  was  seized  by  the  sheriff  of  New 
Madrid  county.  Thereupon  the  widow  of  Mr. 
Stanley  and  Mr.  Maynard  renounced  their 
lights  to  administer,  and  Mr.  La  Font  was 
appointed  by  the  probate  court  of  the  county 
to  be  administrator  of  the  partnership  estate 
of  Stanley  &  Maynard  February  28,  1901. 
He  was  also  appointed  by  the  same  court  ad- 
ministrator of  the  individual  estate  of  Mr. 
Stanley.  He  qualified  at  once  by  giving  tlie 
required  securities  In  each  capacity.  Mr.  La 
Font  then  filed  an  Interplea  in  tbe  Barnes 
attachment  suit,  claiming  possession  of  the  at- 
tached property  as  administrator'  of  the  part- 
nership estate  of  Stanley  &  Maynard,  reciting 
bis  appointment  and  qualification  as  adminis- 
trator of  said  partnership  estate,  that  the  prop- 
erty attached  (which  was  duly  described)  be- 
longed to  said  estate,  that  he  had  demanded 
unsuccessfully  the  return  of  the  property,  for 
which  he  prayed  judgment,  etc.  The  sub- 
stance of  plaintiff's  answer  to  the  Interplea  Is 
as  follows:  "(1)  That  he  denied  each  and  ev- 
ery allegation  therein  contained;  (2)  that  he 
prays  judgment  as  In  the  original  petition  filed 
herein."  A  trial  took  place  before  the  learned 
circuit  judge,  a  jury  having  been  waived. 
After  hearing  the  evidence,  which  disclosed  the 
foregoing  facts,  the  court  found  in  favor  of  the 
Interplea,  and  adjudged  that  the  attached 
property  bp  delivered  to  the  Interpleader. 
Then  followed  this  appeal,  after  the  original 
plaintiff  had  moved  fbr  a  new  trial  without 
success,  and  had  duly  saved  his  exceptions. 

1.  It  has  been  held  competent  for  a  surviv- 
ing partner  In  Missouri  to  take  certain  st^M 
toward  paying  off  debts  and  collecting  assets 
of  the  firm  without  giving  the  bond  required 
by  section  56,  Rev.  St  1899.  Bredow  v.  In- 
stitution, 28  Mo.  181;  Crook  v.  Tull,  111  Mo. 
283,  20  S.  W.  8.  But  It  has  been  furtha 
held  by  a  divided  court  that  he  may  not  as- 
sign the  entire  property  of  the  firm,  so  as  to 
deprive  the  probate  court  of  Its  Jurisdiction 
over  the  partnership  property.  State  v.  With- 
row,  141  Mo.  69,  41  S.  W.  980.  In  the  last 
cnse  were  ipproved  several  decisions  constru- 
ing st.itutes  of  Maine,  whence  our  probate  law 
goremlng  partnership  estates  Is  said  by  a 
learned  commentator  to  hnve  been  borrowed. 
1  Woemer,  Adm'n  (2d  Ed.)  p.  •297,  {  129. 
Yet  we  do  not  Interpret  the  Wlthrow  Case 
as  overruling  the  early  rulings  followed  in 
Goodson  V.  Gocdson,  140  Mo.  206,  41  S.  W. 
737.  So,  In  the  existing  condition  of  our  au- 
thorities, we  cnnslder  our  law  to  authorize  a 
surviving  partner  to  proceed  In  certain  contin- 
gencies to  wind  up  the  partnership  business 
without  giving  bond  In  the  probate  court. 

2.  Mr.  Maynnrd  was  following  the  course 
above  mentioned  when  the  plaintiff's  attach- 
ment was  obtained  and  levied  on  the  partner- 
ship property.  The  plaintiff  in  that  suit  chal- 
lenges the  appointment  of  the  Interpleader  as 
administrator  of  the  partnership  estate  as  de- 
scribed. Appellant  contends  that  there  is  no 
authority  ot  law  for  tbe  appol^ment  of  any 
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one  In  place  of  the  BorylTlng  partner,  save  tbe 
administrator  or  executor  of  the  Individual  es- 
tate. It  appears  In  evidence  tbat  the  Inter- 
pleader Is  also  the  administrator  of  Mr.  Stan- 
ley's Individual  estate,  but  he  did  not  inter- 
plead in  that  capacity.  Tbe  only  other  par- 
ties shown  by  the  testimony  to  have  any  prior 
right  of  administration  renounced.  Under  sec- 
tion 67,  Rev.  St  1809,  the  administration  of 
partnership  estates  is  assimilated  to  adminis- 
tration in  ordinary  cases,  except  as  provided 
in  the  particular  enactments  concerning  those 
estates.  It  seems  to  us  that,  where  the  sur- 
viving partner  and  those  entitled  to  administer 
upon  the  individual  estate  of  the  deceased 
partner  decline  to  take  charge  of  the  partner- 
ship estate,  the  probate  court  may  proceed  to 
appoint  some  other  eligible  person  to  discbarge 
the  trust,  following  the  analogy  furnished  by 
the  law  of  administration  in  ordinary  cases. 
Rev.  St.  1S99,  S  9.  Tbe  public  administrator 
has  been  held  a  proper  person  to  take  charge 
of  such  estates  in  circumstances  which  would 
authorize  his  appointment  in  the  case  of  an 
Individual  estate.  Headiee  v.  Cloud,  51  Mo. 
SOI.  If  our  conclusion  touching  the  appoint- 
ment was  dlfTorent,  it  would  be  necessary 
then  to  Inquire  whether  the  allegation  of  dis- 
qualification of  the  interpleader  to  maintain 
his  claim  for  the  property  was  not  an  objec- 
tion going  merely  to  the  want  of  legal  capacity 
on  his  part  to  sue,  and  whether  or  not  It  was 
waived,  under  our  Missouri  statutes  and  de- 
cisions, by  failure  to  present  It  by  demurrer 
or  by  plea  in  the  answer  of  plalntlfT  to  the 
interplea.  Rev.  St.  1899,  ii  598,  602;  Fuggle 
V.  Hobbs,  42  Mo.  537;  May  v.  Burk,  80  Mo. 
675.  But  we  need  not  pursue  the  investiga- 
tion of  this  minor  Issue  of  pleading,  as  we  are 
of  opinion  that  the  appointment  was  correct. 

3.  it  is  next  contended  that  the  attachment 
etfected  a  lien  on  the  firm  property  In  the 
hands  of  the  surviving  partner,  and  barred  the 
interpleader  from  the  right  to  claim  that  prop- 
erty. By  the  clear  Intent  of  statutory  law 
in  Missouri  attachment  Is  not  available  against 
property  belonging  to  an  estate  in  process  of 
administration.  Rev.  St.  1899,  8S  184,  408, 
410,  411.  No  lien  could  properly  be  maintain- 
ed upon  the  interest  of  the  partnership  by 
reason  of  the  levy,  because  that  Interest  was 
not  subject  to  levy  after  Mr.  Stanley's  death. 
Assuming  (without,  however,  deciding)  that 
the  levy  was  good  to  reach  the  interest  of  the 
living  defend.ant  in  the  attachment  suit  (Wiles 
▼.  Maddox,  26  Mo.  77),  the  force  of  the  levy 
simply  attached  to  that  Interest  to  be  ascer- 
t.ilned  upon  an  adjustment  of  the  partner- 
ship accounts.  That  interest  Is  contingent  up- 
on the  outcome  of  the  administration,  and  it 
Is  to  be  ascertained  upon  a  final  settlement 
of  this  particular  partnership  In  the  probate 
court.  The  existence  of  this  claim  against  the 
Interest  of  one  of  the  partners  cannot  justly 
be  viewed  as  a  valid  ground  to  withhold  the 
assets  of  the  firm  from  the  legitimate  demands 
of  the  copartnership  administration  In  the  pro- 
bate court    In  this  respect  the  case  at  bar 


Is  distlngulsliable  In  principle  from  Rapp  t. 
Vogel.  46  Mo.  524;  Lloyd  v.  Tracey  (St  L.) 
63  Mo.  App.  175,  and  kindred  decisions,  be- 
cause of  the  effect  of  the  law  of  admlnistn- 
tlon  upon  the  relative  rights  of  creditors  of 
ft  firm  and  of  an  individual  member  thereof. 
So  far  as  concerns  the  firm  property,  the  lien 
of  the  attachment  could  not  stand.  Sweringen 
V.  Eberlus'  Adm'r.  7  Mo.  421,  38  Am.  Dec. 
463.  The  exact  effect  of  the  levy,  however, 
we  are  not  now  called  upon  to  define  farther 
than  Is  involved  In  the  ruling  that  the  inter- 
pleader, as  administrator  of  the  partnership 
estate,  is  entitled  to  the  present  possession  of 
the  property  of  the  firm,  as  was  held  by  tbe 
learned  trial  judge.  The  intervention  of  tise 
administrator,  Mr.  La  Font,  in  the  attach- 
ment suit,  by  filing  the  interplea  claiming  the 
attached  property,  is  a  statutory  proceeding 
in  the  nature  of  an  action  of  replevin.  Bank 
V.  Tracey,  141  Mo.  252,  42  8.  W.  946.  64  Am. 
St  Rep.  505.  The  Interpleader  Is  entitled  to 
recover  the  property  for  the  purposes  of  ad- 
ministration of  the  partnership  estate. 
The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  GOODE,  J.,  concur. 


STATE  v.  WHITa 

(Court  of  Appeals  at  St.  Louis,  Ma    Anf.  6, 

1902.) 

CORPORATIONS— OBSTRCCTINO  PUBUO  ROAI>- 
INDICTMBNT. 

1.  A  corporation  is  subject  to  indictment  (or 
obstructing  a  public  road. 

2.  Where  one  participates  in  an  act  which  con- 
stitutes the  obstruction  of  a  public  road,  it  is 
immaterial  whether  or  not  he  knew  tliat  the 
road  was  legally  established;  but  where  the 
president  of  a  corporation  has  bad  no  personal 
knowledge  of,  or  part  in,  the  obstrnctioD  of  a 
public  highway  by  said  corporation,  he  is  not 
liable  to  conviction  for  haviug  "willfully  or 
knowingly"  obstructed  the  road,  under  sec- 
tion 9454,  Rev.  St.  1899,  in  the  circumstances 
stated  in  the  opinion. 

8.  The  word  "willfully,"  as  used  in  the  rtat- 
ate  above  cited,  does  not  include  an  act  done  in- 
nocently and  iu  good  faith. 

4.  The  words  of  a  statute  should  be  given 
their  plain  and  ordinary  meaning. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Ripley  county; 
Jas.  L.  Fort,  Judge. 

J.  B.  White  was  convicted  of  dealing  In 
timber  and  operating  a  private  railroad,  and 
appeals.    Reversed. 

L.  F.  Dinning  and  i.  C  Sheppaid.  toi  Vf' 
pellant    Thos.  F.  Lane,  tot  respondent 

BARCLAY,  J.  This  prosecution  was  insti- 
tuted In  the  Ripley  county  circuit  court  to 
the  November  term,  1001,  by  information  of 
the  prosecuting  attorney,  against  the  Mis- 
souri Tie  &  Timber  Company,  a  corporation 
dealing  in  timber,  and  operating  a  private 
railroad  In  said  county,  and  against  Mr.  J. 
B.  White,  its  president,  and  Mr.  J.  T.  Hea- 
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deraon.  During  the  progress  of  the  trial,  a 
nolle  fraa  entered  as  to  all  the  defendants 
except  Mr.  White,  the  president  of  the  said 
company.  The  trial  proceeded  as  to  the  re- 
maining defendant  before  a  Jury.  At  the 
tonclnsion  thereof,  he  was  found  guilty,  as 
charged  In  the  Informatldta,  and  his  punish- 
ment assessed  at  a  fine  of  $60.  After  unsuc- 
cessful motions  for  a  new  trial,  and  In  arrest 
of  Judgment,  the  defendant  appealed.  The 
information  Is  founded  on  section  &154,  Rev. 
tit.  1889,  and  It  charges  the  Missouri  Tie  & 
Timber  Company,  a  corporation,  and  Its  ofQ- 
cers,  the  defendant,  its  president,  and  Mr. 
Henderson  with  misdemeanor,  in  that  they 
did  "unlawfully,  willfully,  and  knowingly  ob- 
struct a  cotaln  public  road"  in  Garter  coun- 
ty. Mo.,  near  the  residence  and  farm  of  Mr. 
J.  M.  Kandle,"  etc.,  by  "building  a  railroad, 
.vlth  cross-ties  and  steel  rails.  In  and  upon, 
long  and  across,  the  right  of  way  of  said 
road,"-  etc.  At  the  trial  It  appeared  that  the 
public  road  in  question  had  been  used  and  Im- 
proved as  such  for  some  20  years;  that  the 
Missouri  Tie  &  Timber  Company,  in  order  to 
bring  out  timber  for  its  business  purposes, 
had  built  its  railroad  in  such  a  manner  as  to  ! 
obstruct  the  public  road  for  about  100  feet 
of  Its  course.  The  company  had  a  recorded 
deed  for  a  "right  of  way"  for  the  aforesaid 
railroad  through  the  farm  of  Mr.  Handle, 
who.  It  may  be  inferred,  was  the  proprietor 
of  the  land  on  both  sides  of  the  public  road. 
Defendant  Is  the  president  of  the  company, 
but  there  is  no  proof  whatever  of  any  per- 
sonal direction,  management,  or  participation 
on  his  part  in  the  acts  charged  to  constitute 
the  misdemeanor,  other  than  may  be  infer- 
red from  his  office  as  president.  On  the  con- 
trary, a  Mr.  Henderson  was  Jointly  indicted 
as  defendant,  and  he  was  shown  to  be  the 
manager  of  the  timber  company  referred  to. 
That  fact,  in  so  far  as  It  has  a  bearing,  rather 
tends  to  Indicate  that  the  practical  direction 
of  the  company  work  of  the  sort  in  question 
here  devolved  upon  Mr.  Henderson.  But  be 
that  as  It  may,  there  is  nothing  to  show  that 
defendant  exercised  any  personal  manage- 
ment of  designing  or  executing  the  obstruc- 
tlmi  In  this  public  road.  There  is  no  testl- 
iBony  that  Mr.  White  was  present  at  any 
tfane  on  the  premises  in  question,  or  any- 
thing tending  to  prove  personal  knowledge  of 
the  fact  of  the  obstruction  complained  of. 

In  this  state  of  the  evidence,  the  court  gave 
the  following  Instructions:  "(1)  The  court  In- 
ttmcts  the  Jxary  that  If  they  find  and  believe 
from  the  evidence  that  said  road,  described 
In  the  Information  filed  in  this  case,  has  been 
used  by  the  traveling  public  for  a  period  of 
ten  consecutive  years,  and  that  public  money 
or  labor  has  been  expended  on  said  road  for 
«nch  period  of  time,  then  the  court  Instructs 
you  that  said  road  Is  a  public  road,  within 
-the  meaning  of  the  charge  in  the  information. 


(2)  ITie  court  Instructs  the  Jury  that  If  they 
find  and  believe  from  the  evidence  in  this 
case  said  Van  Buten  and  Pocahontas  road 
is  a  public  road,  and  that  the  defendant  J.  B. 
White,  by  placing  cross-tlei^  and  steel  rails 
on  said  road,  and  building  a  railroad  on  said 
public  road,  or  any  part  of  said  public  road, 
within  one  year  prior  to  the  filing  of  the  In- 
formation, at  the  place  described  in  tbe  infor- 
mation, and  that  so  placing  said  cross-ties 
and  steel  rails  obstructed  said  public  road,  or 
any  part  thereof,  then  you  will  find  defend- 
ants guilty,  as  charged  in  the  Information, 
and  fix  the  penalty  at  a  sum  not  less  than 
Ave  dollars,  nor  more  than  one  hundred  dol- 
lars." The  court  refused  to  give  a  binding 
instruction  to  find  for  defendant. 

This  prosecution  proceeds  upon  the  statute 
which  afilxes  a  penalty  to  the  act  of  one  who 
"shall  willfully  or  knowingly  obstruct  any 
public  road."  But  it  was  never  designed  to 
reach  a  defendant  In  the  position  of  this  one. 
There  is  not  the  slightest  evidence  of  any 
personal  knowledge  by  defendant  of  the  fact 
of  the  obstruction  of  the  public  road.  The 
fact  that  defendant  Is  president  of  the  timber 
company  does  not  warrant  the  inference  that 
he  willfully  or  knowingly  obstructs  every  pub- 
lic road  which  his  company  may  obstruct.  It 
is  established  law  that  tbe  corporation  itself 
Is  subject  to  Indictment  for  obstructing  tbe 
road.  5  Thomp.  Corp.  {  6426.  The  words 
"willfully  or  knowingly"  should  be  given  their 
plain,  ordinary,  and  natural  force  and  efTect 
If  defendant  had  personal  participation  In 
the  wrongful  act.  It  would  be  Immaterial 
whether  or  not  he  knew  that  the  alleged  pub- 
lic road  was  legally  such.  State  v.  Wells,  70 
Mo.  635.  But  In  the  face  of  the  facts  In  evi- 
dence, which  fall  to  show  any  personal  act,  or 
even  the  personal  knowledge  or  presence,  of 
the  defendant.  It  Is  vain  to  Insist  that  be  "will- 
fully or  knowingly"  committed  the  wrong 
charged,  'nie  significance  of  the  word  "will- 
fully," as  applied  to  prosecutions  of  this  na- 
ture, has  undergone  full  exposition  in  anoth- 
er jurisdiction,  where  it  was  held  that  an  ob- 
struction of  a  public  road,  perpetrated  in  en- 
tire good  faith  and  innocence  by  defendant, 
did  not  fall  within  the  penal  provisions  of  a 
statute  similar  to  ours.  State  v.  Preston,  34 
Wis.  682.  For  stronger  reason  should  it  be 
held  that  a  defendant  not  shown  to  possess 
even  knowledge  of  the  fact  of  the  obstruction 
is  guiltless  of  the  crime  denounced  by  a 
statute  in  the  form  of  that  now  under  dis- 
cussion. The  court  should  have  told  tbe  Jury, 
by  the  instruction  asked,  that  there  was  no 
testimony  of  any  offense  on  the  part  of  de- 
fendant. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  the  direction  to  discharge 
the  defendant 

BI/AND,  P.  J^  and  GOODB,  J.,  concor. 
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POWEIiL  ▼.  OANADAY. 

(Oonrt  of  Appeals  at  St.  Louis,  Mo.    Aug.  4, 

1902.) 

INJUNCTION— OUTTTNO    TIMBBIt-POSSBSSION— 
BURDEN  OP  PROOF— APPEAL— REVIEW. 

1.  A  court  of  equity,  on  a  proper  showing, 
will  enjoin  the  cutting  of  timber  on  real  prop- 
er^ where  the  timber  constitutes  the  chief 
Talue  thereof;  but  plaintiff,  among  other 
things,  must  show  possession  of  the  land  in 
qaestion.  Where  the  actual  possession  is  in 
great  doubt,  depending  upon  conflicting  eyi- 
dence,  it  is  proper  for  a  court  of  equity  to 
leave  the  party  to  seek  other  remedies,  and  de- 
ny au  injunction. 

2.  Plain'!  iff  sought,  upon  grounds  stated  in 
the  opinion,  to  enjoin  the  cutting  of  trees  by  de- 
fendant from  land  claimed  by  plaintiff,  and  the 
ti'ial  court  sustained  a  demurrer  to  the  evi- 
dence upon  the  hearing  of  a  motion  to  dissolve. 
Held,  that  the  ruling  was  right  upon  the  facts 
stated  in  the  opinion,  where  plaintiff's  title  and 
possession  were  doubtful. 

3.  The  bui'den  of  proof  of  possession  in  the 
case  outlined  in  the  foregoing  neadnote  ia  upon 
the  plaintiff. 

4.  Where  plaintilTs  case  for  injnnctiTe  relief 
depends  in  part  upon  the  fact  of  defendant's  in- 
solvency, clear  and  cogent  proof  thereof  is  re- 
quired. On  a  review  of  the  evidence  on  this 
point,  it  is  held  insufficient. 

6.  In  equitjr  cases,  where  a  large  part  of 
the  evidence  is  oral,  an  appellate  court  will  not 
reverse  a  finding  of  fact  by  a  trial  judge  un- 
less contrary  to  the  preponderance  of  evidence. 

6.  A  demurrer  to  evidence  is  not  applicable 
to  proceedings  in  equity,  but  an  order  sustain- 
fag  it  is  not  reversible  error,  where  the  plaintiff's 
rase  is  fatally  deficient  for  want  of  equity. 

7.  The  probate  court,  or  judge  thereof  in  va- 
cation, haa  jurisdiction  to  grant  a  temporary 
injunction  when  no  judge  of  the  circuit  court 
is  in  the  county.  Where  such  an  order  is  made, 
it  will  be  presumed,  in  the  absence  of  any  con- 
trary showing,  that  the  facts  exist  to  warrant 
the  order,  under  section  3628,  Rev.  St  1898. 

8.  Where  a  court  entry  adjudges  that  a  de- 
fendant he  discharged  "hence  without  day,"  it 
appears  that  the  entry  should  be  held  a  final 
Judgment. 

9.  An  appeal  will  lie  in  Missouri  from  an  in- 
terlocutory order  dissolving  an  Injunction. 
Bey.  St.  1899,  {  806. 

10.  Whether  or  not  injunction  ia  an  appro- 
priate  remedy  to  maintain  the  integrity  of  real 
moperty  during  litigation  concerning  the  title, 
that  question  cannot  be  raised  on  appeal  when 
no  claim  on  that  subject  was  advanced  in  the 
trial  court. 

11.  Only  such  errors  as  were  decided  in  the 
trial  court  against  the  party  appealing  are 
subject  to  review. 

(Syllabus  by  the  Jndg«.) 

Appeal  from  circuit  conrt,  Pemiscot  coun- 
ty; Heu7  C.  Rlley,  Judge. 

Action  by  T.  Cole  Powell  against  J.  W. 
Oanaday.  Judgment  for  defendant,  and 
plaintitr  appeals.    AfDrmed. 

R.  B.  Ollyer  and  Farrls  &  Oliver,  for  ap- 
pellant.   Roberts  &  Hunt,  for  respondent 

BARCLAY,  J.  This  Is  a  suit  in  equity  to 
enjoin  defendant  from  cutting  and  removing 
timber  from  a  quarter  section  of  land  in 
Pemiscot  county.  Mo.  The  gist  of  the  peti- 
tion is  that  plaintiff  is  the  owner  of  the  land 
in  question,  in  possession  thereof,  and  that 
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defendant,  by  himself  aad  jifents,  entered 
thereon  without  authority,  cut  down  and 
destroyed  valuable  trees,  and  threatens  to 
continue  so  to  do;  that  the  damage  to  the- 
real  property  of  plaintiff  is  Irreparable,  be- 
cause the  chief  value  of  said  land  conaistg  in 
the  trees  and  timber  growing  tbereon;  that 
defendant  is  Insolvent,  not  able  to  respond 
In  damages;  that  plaintiff  is  wholly  without 
adequate  remedy  at  law,  etc.  The  prayer  is 
that  defendant  and  bis  agents  be  perpetually 
enjoined  from  continuing  the  acta  complained 
of.  The  petition  was  duly  verified  by  plain- 
tiff. A  temporary  restraining  order  was 
made,  pending  the  ault,  by  the  probate  conrt 
of  Pemiscot  county,  presumably  in  circum- 
stances permitting  such  an  order,  under  the 
statute  regulating  Injunctions.  Rev.  St  1899. 
i  362&  Thereafter  defendant  filed  a  motion 
to  dissolve  the  Injunction,  on  the  general 
grounds  that  there  was  no  equity  In  the  bill, 
and  that  its  allegations  were  nntme.  The 
cause  came  on  to  be  heard  upon  the  motiOD 
to  dissolve.  Plaintiff  put  in  his  testimony. 
At  the  end  of  it  the  defendant  submitted  a 
"demurrer  to  the  evidence,"  which  the  court 
sustained.  Thereupon  was  entered  the  fol- 
lowing judgment  or  order:  "It  Is  therefore 
considered  and  adjudged  by  the  court  that 
the  writ  of  injunction  herein  be  dissolved; 
that  the  defendant  be  released  from  the 
operations  and  restrictions  thereof,  and  g» 
hence  without  day.  It  is  further  considered 
and  adjudged  that  the  defendant  recover  of 
the  plaintiff  the  costs  and  charges  herein  ex- 
pended, and  that  he  have  execution  therefor." 
In  due  time  plaintiff  made  a  motion  to  set 
aside  the  foregoing  Judgment  on  varions 
grounds,  reviewed  in  this  opinion  so  far  as 
they  require  remark.  The  motion  having 
been  overruled,  plaintiff  aH>eaied  to  this 
court 

1.  It  is  not  important  to  analyze  at  this 
time  the  entry  from  which  the  appeal  was 
taken,  to  decide  whether  it  is  a  final  Judg- 
ment or  merely  an  lnterl<>cutory  order  dis- 
solving the  temporary  Injunction.  In  either 
event,  the  plaintiff  had  a  right  to  appeal  nn- 
der  the  existing  law.  Rev.  St  1899,  {  806. 
We  take  It  however,  that  a  final  judgmoit 
was  intended,  inasmuch  as  defendant  was 
discharged  "hence  without  day."  But  we 
need  not  pause  to  investigate  further  the 
form  of  the  trial  court's  conclusion. 

2.  Although  a  demurrer  to  the  evidence  is 
not  strlcUy  applicable  to  a  proceeding  hi  eq- 
uity. It  may  be  treated  as  a  practical  mode 
of  arriving  at  the  view  of  the  trial  judge  In 
a  proceeding  of  this  kind.  At  the  dose  of 
plaintiff's  testimony,  the  learned  Judge  an- 
nounced as  his  opinion  that  plaintiff  had  bo 
case  in  equity.  We  see  no  reason  why  be 
might  not  so  declare,  and  thereby  save  pub- 
lic time,  and  the  annoyance  of  unnecessary 
proceedings.  This  the  learned  trial  Jodge 
did.  There  was  no  substantial  error  bi  his 
procedure  in  so  doing.  Rev.  St  1899,  H  ^"^ 
865. 
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a.  On  tbe  merits  of  the  cose,  we  aie  of 
opinion  that  the  trial  Judge  was  riglit  In  his 
concIusioQ,  or,  at  least,  we  cannot  see  that 
the  preponderance  of  the  evidence  Is  against 
the  result  be  annoimced.  In  equity  cases, 
where  a  large  part  of  the  evidence  Is  oral,  as 
In  tbe  case  at  bar,  an  appellate  court  does 
not  reverse  findings  of  facts  by  a  trial  Judge 
nnless  they  seem  contrary  to  the  prepom- 
derance  of  tbe  evidence.  The  burden  of  proof 
in  this  case  was  upon  the  plaintiff  to  show 
the  facts  necessary  to  entitle  him  to  the  re- 
lief prayed.  He  never  successfully  got  rid 
of  that  burden.  Plaintiff  does  not  show  any 
paper  title  whatever.  He  relies  upon  pos- 
session, supported  by  certain  equities  said  to 
exist  In  favor  of  his  father,  from  whom  his 
claim  of  title  Is  derived.  The  evidence  touch- 
Ihg  plaintiff's  possession  discloses  that  de- 
fendant and  himself  were  endeavoring  suc- 
cessively to  retain  tenants  upon  the  property 
f n  m  tixne  to  time.  Plaintiff  would  put  a  ten- 
ant Into  the  cabin  built  by  him;  then  the  ten- 
ant would  move  away,  or  be  induced  to  at- 
torn to  defendant,  according  to  plaintiff's  ac- 
count: then  some  one  claiming  to  hold  un- 
der defendant  would  be  fouml  in  possession. 
The  learned  Judge  might  reasonably  have 
dismissed  the  bill  for  want  of  satisfactory 
proof  of  actual  possession  necessary  to  sup- 
port a  suit  of  this  kind. 

The  proposition  of  law  asserted  by  appel- 
lant's counsel  that  a  suit  In  equity  will  lie  to 
enjoin  tbe  cutting  of  timber  constituting  the 
diief  value  of  real  property  has  been  often 
recognized  In  appropriate  circumstances. 
Echelkamp  t.  Schrader,  45  Mo.  505;  McPike 
T.  West,  71  Mo.  199;  Heman  t.  Wade  (St. 
L.)  74  Mo.  App.  339;  Erhardt  v.  Boaro,  113 
D.  S.  S37,  6  Sup.  Ct.  6G5,  28  L.  £d.  lllS; 
Lumber  Co.  v.  Wallace,  93  N.  C.  22.  But 
tiie  essential  facts  required  to  give  effect  to 
the'  law  on  that  subject  appear  to  be  wanting 
In  this  Instanca  Plaintiff's  claim  of  title  de- 
pends chiefly  on  bis  supposed  possession,  aid- 
ed by  tbe  equities  already  mentioned.  His 
possession  would  seem  to  be  sharply  con- 
tested, and  by  no  means  uninterrupted.  In 
fkct,  plaintiff  did  not  pretend  to  be  in  posses- 
sion at  tbe  time  of  the  hearing  In  the  circuit 
court.  Defendant  seems  to  have  held  by 
force  bis  last  entry,  and  to  have  built  a  room 
adjoining  tbe  house  erected  by  plaintiff. 
Tbe  land  Is  not  fenced;  it  is  wild  timber 
land.  The  only  Improvements  are  those  men- 
tioned already. 

4.  A  suggestion  is  advanced  In  the  learned 
brief  for  appellant  to  the  effect  that  injunc- 
tion is  an  appropriate  remedy  to  maintain  the 
integrity  of  property  of  this  sort  during  the 
p^idency  of  litigation  concerning  a  contro- 
verted title.  But  that  theory  does  not  ap- 
pear to  have  been  advanced  In  the  trial 
oonrt.  The  petition  proceeds  on  the  ground 
of  plaintiff's  ownership  and  possession  of  the 
pioiterty  in  question,  and  the  litigation  about 
tbe  title  appears  to  have  been  closed  already 
in  a  way  favorable  to  the  present  plaintifC. 


Certain  records  Introduced  In  evidence  oi» 
behalf  of  plaintiff  are  strenuously  criticised 
by  defendant  as  Inadmissible.  As  defendant, 
however,  prevailed  in  the  trial  court,  and  did 
not  appeal,  it  is  unnecessary  to  pass  upon  tbe 
relevancy  of  that  evidence.  No  complaint  Is 
made  by  plaintiff  of  any  ruling  against  him 
on  the  testimony. 

5.  The  attempted  proof  that  defendant  was 
Insolvent  was  noticeably  fragile.  Plaintiff's 
own  testimony  on  that  point  is  as  follows: 
"Q.  State,  If  you  know,  what  the  condition 
of  Canaday  Is,— solvent  or  Insolvent?  A.  I 
could  not  say.  I  always  understood  that  he 
was  not  worth  the  amount  that  he  owed. 
Q.  State  whether  he  recently  made  a  state- 
ment to  yon  as  to  the  amount  he  owed?  A. 
Tea,  sir.  Sometime  back  he  made  a  state- 
ment to  me.  The  last  time  he  said  In  regard 
to  his  Indebtedness— he  showed  me  a  state- 
ment, and  claimed  he  owed  Chicago  people 
twenty-four  or  twenty-five  thousand  dollars, 
and  had  a  credit  of  ten  or  twelve  thousand 
dollars,  or  In  the  neighborhood  of  It"  That 
testimony  would  scarcely  satisfy  the  de- 
mands of  equity  for  clear  and  cogent  proofs, 
and  the  testimony  as  to  plaintiff's  actual 
possession  of  the  quarter  section  in  question 
Is  even  less  convincing. 

It  would  serve  no  useful  purpose  to  review 
the  testimony  further.  It  Is  enough  to  say 
that  we  coincide  with  the  Judgment  of  the 
learned  chrcult  Judge,  and  affirm  it. 

BliAND,  P.  J,  and  GOODBl  J.,  concur. 


SISK  et  ux.  v.  AMERICAN  CBNTRAL 

FIRE  INS.  CO. 

(Court  of  Appeals  at  St.  liouis.  Mo.    Aug.  4» 

1902.) 
OONTINUANCE-PIRB    INSURANCE— PETITION— 
PROOF     OF    L03»-SEC0NDART    EVIDBNCB— 
OFFICERS  OF  COHPANT— ADMISSIONS  OF  AD- 
JUSTER—PROOF OF  VAItUB. 

1.  KeXusal  of  continuance  because  of  the  ■ 
short  time  for  obtaining  papers,  which  defend- 
ant was  ordered  to  produce,  is  not  error;  it 
appearing  from  the  evidence^  and  what  was  in 
the  court's  knowledge  as  to  distances  and 
means  of  communication,  that  there  was  am- 
ple time  to  get  them  in  court  at  the  time  for 
which  the  case  was  set  for  hearing,  and  the 
application  not  stating  there  was  any  defense. 

2.  A  petition  in  an  action  on  a  fire  policy, 
which,  without  setting  forth  any  of  the  condi- 
tions of  the  policy,  alleges  the  contract  of  in- 
surance, the  loss  by  fire,  and  the  amount  of 
loss,  and  states  that,  as  soon  as  the  fire  oc- 
curred, plaintiffs  gave  defendant  notice  of  thft 
loss,  and  within  the  time  prescribed  by  the 
policy  made  due  proof  of  loss  as  provided  there- 
by, and  have  in  all  things  fully  complied  with 
all  the  terms,  conditions,  and  provisions  of  the 
agreement  and  policy,  does  not  wholly  fal!  to 
state  a  cause  of  action,  so  that  its  defects  are 
waived  by  answer  to  the  merits,  after  over- 
ruling of  demurrer,  and  cannot  be  reraised  by 
objection  to  introduction  of  evidence. 

3.  The  Insurer,  by  not  making  any  objection 
to  the  proofs  of  loss  after  they  were  furnished, 
waived  any  defect  therein,  and  proof  of  their 
contents  is  unnecessary. 

4.  Defendant,  having  withhelcl  papers  shown 
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to  be  In  its  possession,  and  which  it  had  been 
notified  and  ordered  by  the  court  to  produce, 
caniiot  object  to  evidence  of  their  contents. 

5.  All  the  evidence  necessary  to  show  that 
Y.  was  an  adjuster  of  defendant  insurance 
company  was  furnished  by  its  attorneys;  one 
of  them,  in  objections  to  the  statement  of  Y, 
introduced  in  evidence,  referring  to  him  as  its 
adjuster,  and  the  evidence  of  another  of  its 
attorneys  showing  that  Y.  had  in  lib  posses- 
-sion  all  the  papers  pertaining  to  the  loss. 

6.  Admissions  of  tUe  adjuster  of  an  insurance 
company  when  he  is  examining  a  loss  are  ad- 
missions of  the  company, 

7.  One  who  executed  an  insurance  policy  as 
president  of  an  insurance  company  is  presumed 
to  have  continued  to  be  such  president,  in  the 
absence  of  a  contrary  showing. 

8.  Testimony  of  insured  as  to  what  they  con- 
sidered the  value  of  the  property  insured  and 
destroyed  is  sufficient  proof  of  its  cash  value; 
they  having  a  better  knowledge  than  any  one 
else  of  the  quantity  and  value  thereof,  and  no 
better  evidence  being  available. 

Appeal  from  circuit  court,  Pulaski  county; 
Leigh  B.  Woodslde,  Judge. 

Action  by  O.  M.  SIsk  and  wife  against  the 
American  Central  Fire  Insurance  Company. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Affirmed. 

T.  T.  Fanntleroy,  J.  B.  Harrison,  and  W.  H. 
Locker,  for  appellant.  J.  P.  Nixon,  for  re- 
spondents. 

BLAND,  P.  J.  The  suit  was  commenced  In 
the  Pulaski  circuit  court  on  January  30,  1901. 
At  the  following  March  term  the  cause  was 
continued,  on  the  application  and  at  the  cost 
of  the  defendant,  to  the  September  term,  1901, 
with  leave  to  defendant  to  file  answer  within 
•60  days  before  the  first  day  of  the  term,  which 
was  the  first  Monday,  and  tbe  2d  day,  of 
September.  On  the  3d  day  of  September  de- 
fendant filed.  Instead  of  an  answer,  a  demur- 
rer to  plaintiffs'  petition,  which  was  by  tbe 
•court  overruled.  Defendant  thereupon  filed  Its 
answer,  and  thereby  waived  Its  demurrer. 
Omitting  caption,  the  petition  Is  as  follows: 
'"Now  come  the  plaintiffs,  O.  M.  SIsk  and 
Mrs.  O.  M.  SIsk,  and  for  their  cause  of  action 
against  the  defendant  corporation  respectfully 
state  to  the  court:  That  on  the  2d  day  of 
October,  1S99,  the  defendant,  the  American 
Central  Insurance  Company,  In  consideration 
of  the  sum  of  forty-one  and  seventy-five  hun- 
-dredtbs  dollars  to  said  corporation  paid,  did 
agree  with  plaintiffs  to  Insure  them  from  the 
2d  day  of  October,  1899,  to  the  2d  day  of  Oc- 
tober, 1900,  against  loss  or  damages  by  fire, 
to  the  extent  of  fifteen  hundred  dollars,  as 
follo'ws:  $100  on  store  furniture  and  fixtures, 
also  $1,^100  on  their  stock  of  merchandise,  con- 
sisting principally  of  dry  goods,  boots,  shoes, 
and  notions,  contained  in  two-story  frame 
building,  with  shingle  roof,  at  Stoutland,  Mis- 
souri, agreeably  to  their  -written  policy  of  in- 
surance herewith  filed.  That  while  said  pol- 
icy of  insurance  and  agreement  was  hi  full 
force  and  effect,  and  on  or  about  the  13th 
^y  of  September,  1900,  the  said  property 
-was  entirely  destroyed  by  fire.    That  at  the 
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time  said  agreement  'was  mada  and  policy 
of  Insurance  Issued,  and  at  the  time  tbe  same 
was  destroyed  by  fire,  the  said  plaintiffs  were 
"the  sole  o-wnera  of  said  property,  and  said 
property  was  at  said  time  situate  in  the  build- 
ing aforesaid,  and  said  property  so  insured 
was  at  times  herein  referred  to  and  at  time 
same  was  destroyed  by  fire  of  tbe  value  of 
twenty  hundred  dollars,  viz.:  That  said  store 
furniture  and  fixtures  were  of  value  of  two 
hundred  dollars,  and  the  stock  of  merchandise 
was  of  the  value  of  two  thousand  dollars  ($2,- 
000),  and  plaintiffs  were  damaged  in  those 
amounts  by  said  fire.  That  at  times  hereia 
named  the  said  defendant  was  duly  Incorpo- 
rated under  the  laws  of  the  state  of  Missouri, 
and  doing  a  general  fire  insurance  bushiess. 
That  as  soon  as  the  fire  occurred  tbe  plain- 
tiffs gave  the  company  immediate  notice  of 
such  loss,  and  within  the  time  provided  by 
policy  made  due  proof  of  loss  as  provided  by 
said  policy,  and  have  in  all  things  combed 
with  all  the  terms  and  conditions  of  said  pol- 
icy. That  said  corporation  has  vexatlously 
neglected  to  pay  said  policy  and  the  amount 
due  plaintiffs  thereunder,  by  which  they 
are  entitled  to  itenalty  and  attorney's  fees. 
Whereupon  the  plaintiffs  demand  judgment 
for  tbe  sum  of  fifteen  hundred  dollars  dam- 
ages, and  Interest  on  same,  and  penalties  and 
attorney's  fees  and  costs  of  suit"  The  an- 
swer Is  as  follo'ws,  omitting  caption:  "Said 
defendant,  for  an  answer  to  the  petition  of  the 
plaintiffs  herein,  denies  each  and  every  alle- 
gation, matter,  and  thing  therein  contained, 
except  as  is  herein  admitted  or  explained. 
Said  defendant  admits  that  on  tbe  3d  day  of 
October,  1899,  In  consideration  of  tbe  sum  of 
forty-one  and  seventy-five  hundredths  doUais, 
It  did  Issue  Its  policy  and  contract  of  insur- 
ance to  said  plaintiffs,  and  that  on  the  13tk 
day  of  September,  1900,  a  fire  occurred  which 
Injured  and  damaged  said  property;  but  said 
defendant  denies  tbat  said  property,  or  the 
damage  thereto,  ever  exceeded  in  value  tbe 
sum  of  two  hundred  and  fifty  dollars  (|2S0). 
Further  answering,  said  defendant  alleges  that 
by  the  express  terms  and  conditions  of  said 
policy  It  was  expressly  provided  as  follows: 
'In  event  of  disagreement  as  to  the  amount 
of  loss  the  same  shall,  as  above  provided,  be 
ascertained  by  two  competent  and  disinte^ 
ested  appraisers,  the  insured  and  this  com- 
pany each  selecting  one,  and  the  two  so  chosen 
shall  first  elect  a  competent  and  disinteresteil 
umpire.  The  appraisers  together  shall  then 
estimate  and  appraise  the  loss,  stating  sep- 
arately sound  value  and  damage,  and.  falling 
to  agree,  shall  submit  tbelr  differences  to  tbe 
umpire,  and  tbe  award  In  wrlthig  of  any  two 
shall  determine  the  amount  of  such  loss.  Tbe 
parties  thereto  shall  pay  tbe  appraisers  re- 
spectively selected  by  them,  and  shall  bear 
equally  the  expenses  of  the  appraisal  and  um- 
pire. This  company  shall  not  be  held  to  have 
'waived  any  provision  or  condition  of  this  pol- 
icy, or  any  forfeiture  thereof,  by  any  require- 
ment, act,  or  proceeding  on  Its  part  relating 
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to  tlie  appraisal,  or  to  any  examination  herein 
provided  for;  and  the  loss  sball  not  become 
payable  until  sixty  days  after  notice,  ascer- 
tuinment,  estimate,  and  satisfactory  proof  of 
the  loss  herein  required  have  been  received 
by  tliia  company,  indading  an  award  by  ap- 
praisers when  appraisal  has  been  reqnhred.' 
Further  answering,, said  defendant  alleges  that 
soon  after  said  fire  (the  exact  time  defendant 
cannot  now  more  accurately  state)  a  disagree- 
ment arose  between  said  plaintiffs  and  said 
defendant  as  to  the  amount  of  loss  which  was 
occasioned  to  said  property  mentioned  in  said 
policy  and  contract  of  insurance,  and  said  de- 
fendant thereuiion  duly  demanded  of  said 
plaintiffs,  and  each  of  them,  tlut  the  same 
be  ascertained  by  appraisal,  as  is  called  for 
tai  said  poUcy  and  contract  of  insurance;  but 
said  defendant  alleges  that  said  plaintiffs  have 
always  refused  and  declined  to  have  the 
amonnt  of  snch  loss  so  ascertained,  and  said 
defendant  alleges  that  whatever  loss  was  oc- 
casioned by  snch  fire  has  never  been  ascer- 
tained, as  Is  called  and  provided  for  in  said 
contract  and  policy  of  Insurance,  by  appraisal. 
Further  answering,  said  defendant  alleges  that 
by  reason  of  said  facts  said  action  has  been 
prematurely  brought,  and  that  said  plaintiffs, 
and  neither  of  them,  have  any  claim  agahist 
said  defendant  And  further  answering,  de- 
fendant denies  all  and  singular  the  allegations 
in  pilalntlfls'  petition  not  hereinbefore  admitted 
to  be  tme.  And  further  answering,  defendant 
says  that  the  claim  set  up  in  said  petition 
against  said  defendant  for  the  penalties  and 
attorney's  fees,  as  therein  stated,  for  its  al- 
leged vexatious  refusal  to  pay  said  policy,  is 
a  claim  based  upon  section  8012,  Rev.  St 
1890,  which  reads  as  follows:  'Section  8012, 
Rev.  St.  1899.  In  any  action  against  any  in- 
surance company  to  recover  the  amount  of  any 
kwB  under  a  policy  of  fire,  life,  marine  or 
other  insurance,  if  it  appear  from  the  evidence 
that  snch  company  has  vexatlously  refused  to 
pay  anch  loss,  the  court  or  Jury  may.  In  addi- 
tion to  the  amount  thereof  and  interest,  allow 
the  plaintiff  damages  not  exceeding  ten  per 
cent,  on  the  amount  of  the  loss  and  a  reason- 
able attorney's  fee;  and  the  court  shall  enter 
Judgment  for  the  aggregate  sum  found  in  the 
verdict.'  Which  said  section  defendant  says 
Is  contrary  to  the  fourteenth  and  fifth  amend- 
ments to  the  constitution  of  the  United  States, 
and  to  section  30,  art  2,  of  the  constitution  of 
the  state  of  Missouri.  And  further  answering, 
defendant  says  that  the  claim  set  up  In  said 
petition  for  attorney's  fees,  as  claimed  under 
the  aforesaid  section  8012  of  the  Revised  Stat- 
utes of  the  state  of  Missouri,  Is  unconstitution- 
al and  void  and  violative  of  the  fifth  and  four- 
teenth amendments  to  the  constitution  of  the 
United  States.  Wherefore  defendant  prays  to 
be  hence  dismissed  with  its  further  costs  In 
this  behalf  expended." 

The  answer  was  filed  on  September  4th.    On 

the  preceding  day,  plaintiffs  filed  their  motion 

to  require  defendant  to  produce  notice  of  loss, 

proofs  of  loss,  and  all  letters  received  by  the 
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defendant  from  plaintiffs  and  their  attorney  In 
respect  to  the  loss,  notice  of  which  motion 
was  served  on  the  defendant's  attorney  on  the 
morning  of  the  4th.  The  motion  was  taken 
up  on  the  4th,  and  evidence  heard  thereon. 
The  motion  was  granted  by  the  court,  and  de- 
fendant was  ordered  to  prodnce  tbe  papers 
mentioned  In  the  order,  and  the  cause  was  set 
down  for  hearing  on  the  6tb.  On  the  day  the 
cause  was  set  for  hearing,  defendant's  attor- 
ney filed  the  following  application  for  a  con- 
tinuance, which  application  (omltthig  caption) 
reads  as  follows: 

"Now  at  this  day  comes  the  defendant  by 
Its  attorneys,  and  moves  the  court  to  grant 
the  defendant  a  continuance  In  the  above-enti- 
tled cause  for  the  follovring  reasons,  to  wit: 

(1)  Because  the  court  made  an  order  on  the 
third  day  of  the  term  requiring  the  defendant 
to  produce  in  court  the  original  proof  of  loss 
made  by  plaintiffs  to  the  defendant  of  the 
amount  and  the  value  of  the  property  destroy- 
ed by  fire  as  described  in  plaintiffs'  petition. 

(2)  Because  defendant  cannot  comply  with 
said  order,  because  the  said  proof  is  In  St. 
Louis,  and  in  the  hands  of  one  of  its  officials 
and  employes  who  is  absent  and  away  from 
the  city  of  St  Louis,  and  that  said  papers  can- 
not be  found  or  obtained  so  that  they  may  be 
used  on  the  trial  of  said  cause,  and  caimot  be 
produced  In  time,  and  that  said  notice  was 
not  sufficient  to  require  the  defendant  to  pro- 
duce the  said  papers  so  that  copies  thereof 
could  be  used  by  the  plalntlfls  in  the  trial  of 
said  cause.  (3)  Because  defendant  cannot  safe- 
ly proceed  to  trial  without  having  the  use  of 
said  papers.  (4)  Because  the  defendant  was 
surprised  at  the  court  in  overruling  the  demur- 
rer to  plaintiffs'  petition,  and  they  were  not 
prepared  for  trial  at  this  term  of  court,  as 
they  In  good  faith  believed  said  demurrer 
would  be  sustained,  and  would  entiUe  the  de- 
fendant to  a  continuance  In  said  cause.  (S) 
Because  the  defendant  can  produce  all  of  said 
papers  upon  the  trial  of  this  cause  at  the  next 
term  of  this  court.  (6)  Because  the  defendant 
cannot  be  ready  and  prepared  for  trial  at  this 
term  of  the  court,  wherefore  the  defendant  re- 
spectfully asks  that  said  cause  be  continued 
until  next  term  of  this  court  Harrison  & 
Locker,  Att'ys  for  Deft 

"State  of  Missouri,  County  of  Pulaski— ss.: 
I,  W.  H.  Locker,  one  of  the  attorneys  of  rec- 
ord in  this  cause,  state  that  the  matters  and 
causes  set  forth  In  this  motion  for  a  contin- 
uance are  true,  to  the  best  of  my  knowledge 
and  belief.    W.  H.  Locker. 

"Subscribed  and  sworn  to  before  me  thia 
6th  day  of  Sept,  1901.    G.  W.  Gan,  Clerk." 

The  application  was  overruled,  and  plain- 
tiffs amended  their  petition  by  striking  out 
the  clauses  thereof  asking  for  10  per  cent 
damages  on  account  of  vexatious  delay  and 
for  attorney's  fee,  and  by  Inserting  aa  allega- 
tion that  the  damages  sued  for  were  due. 
Defendant  filed  answer  to  the  amended  peti- 
tion, in  substance  the  same  as  the  original 
answer.    A  reply  was  filed,  denying  the  new 
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matter  set  up  In  tbe  answer.  The  cause  was 
tried  to  the  court  and  a  Jury,  resulting  In  a 
verdict  for  the  plaintiffs  of  $103.60  for  loss 
on  fixtures,  and  $1,449  for  loss  on  merchan- 
dise, making  a  total  of  $1,552.50.  Timely 
motions  for  new  trial  and  In  arrest  were 
filed,  which  were  by  the  court  oyerruled,  and 
defendant  appealed. 

1.  It  Is  strenuously  urged  by  defendant's 
counsel  In  their  brief  that  the  court  erred  In 
refusing  to  continue  the  cause  for  the  reason 
that  the  time  from  the  date  of  the  order  on 
defendant  to  produce  papers  to  the  day  the 
cause  was  set  for  trial  was  not  sufficient  to 
enable  it  to  comply  with  the  order,  and  that 
the  papers  called  for  were  necessary  to  en- 
able the  defendant  to  make  its  defense,  and 
to  preclude  the  plaintiffs  from  offering  sec- 
ondary evidence  as  to  the  contents  of  said 
papers.  'On  a  hearing  of  the  motion  to  pro- 
duce papers,  T.  T.  F^untleroy,  one  of  the  at- 
torneys for  the  defendant,  testified  that  be 
resided  In  the  city  of  St  Louis;  that  he  had 
no  knowledge  of  the  papers  called  for  by 
the  motion,  and  that  If  there  were  any  such 
papers,  they  were  either  In  the  vault  of  his 
office,  or  Mr.  David  York  had  them;  that  he 
was  unable  to  produce  the  papers  for  the  rea- 
son that  no  notice  or  Information  had  been 
given  by  any  one  that  such  papers  were  re- 
quired and  wanted;  that  there  was  no  ob- 
jection to  producing  the  papers  if  it  was  in 
the  power  of  the  defendant  to  produce  them 
at  the  time  required,  but  that  it  was  not  in 
Its  power  to  do  so;  that  he  had  had  no  con- 
sultation with  Mr.  York  about  the  papers, 
but  had  a  talk  with  him  a  few  days  after  the 
suit  was  brought;  that  York  at  the  time  gave 
him  a  lot  of  papers,  and  they  were  after- 
wards given  to  Senator  Farris  or  Mr.  York; 
that  he  had  never  read  the  papers,— never 
gone  over  the  case  with  Mr.  York;  that  the 
company  expected  to  settle  the  case,  and  did 
not  expect  to  try  it,  at  the  time  Mr.  York 
was  talking  to  blm  about  the  case,  and  for 
that  reason  he  had  no  consultation  with  him 
with  reference  to  the  case;  that  he  tele- 
graphed to  York  on  the  Saturday  previous 
and  sent  over  to  the  office  to  get  the  pa- 
pers, and  that  be  telegraphed  to  York  to  be 
at  Waynesvllle  on  the  morning  of  the  4th; 
York  telegraphed  back  that  it  was  Impossible 
for  him  to  be  there;  and  that  he  (the  wit- 
ness) was  informed  that  York'«  mother  died 
on  Saturday.  W.  H.  Locker,  one  of  the  at- 
torneys for  defendant  testified  that  its  cen- 
tral  office  was  in  the  city  of  St  Louis;  that 
Mr.  Faimtleroy  left  Waynesvllle  on  Wednes- 
day night  (which  would  be  September  4tb); 
and  that  he  bad  received  a  communication 
from  him  on  Friday  morning  in  regard  to  the 
papas,  mailed  at  St.  Louis.  It  thus  appears 
that  Mr.  FAuntleroy  testified  on  the  hearing 
of  the  motion  on  the  4th  of  September,  and 
tliat  he  mnst  have  arrived  in  St  Louis  on  the 
morning  of  the  6th,  and  wrote  to  bis  co-coun- 
sel on  the  same  day,  which  letter  was  re- 
ceived In  the  morning  mall  on  the  morning  of 


the  6th.  It  is  proper  also  to  take  into  con- 
sideration that  the  court  was  famtllHr  witb 
the  distance  from  Waynesvllle  to  tbe  city  of 
St  Lonls.  and  with  the  maU  faciUties.  the  fa- 
cilities for  traveling  between  tbe  two  points, 
and  of  communication;  that  there  was  a  tele- 
phone line  from  WaynesvUle  to  Crocker,  on 
the  line  of  the  Vrlaco  road,  a  distance  of 
eight  miles,  and  that  there  was  a  tdegrapb 
line  from  Oocker  to  the  city  of  St.  Louis, 
where  the  defendant  had  its  bead  office,  and 
where  the  papers  called  for  by  tbe  motion 
are  presumed  to  have  been  k^t;  and  that 
a  letter  mailed  In  St  Louis  on  tbe  5tli,  or  on 
any  day  of  the  week,  wonid  arrive  at  Waynes- 
vllle before  the  hour  for  convening;  court  on 
the  morning  of  the  following  day.  Undo'  the 
evidence  and  what  was  within  tbe  knowledge 
of  the  court,  It  can  be  readily  aeen  tbat  am- 
ple time  was  given  to  the  defendant,  after 
the  making  of  the  order  to  produce  tlie  pa- 
pers, to  have  produced  tbem  and  bad  tbem 
in  court  on  the  morning  of  the  6tli, — ^ttae  day 
the  case  was  set  for  hearing.  It  should  also 
be  observed  that  the  application  for  a  contin- 
uance nowhere  states  that  the  defendant  had 
a  meritorious  defense,  or  any  defense  at  all, 
and  we  do  not  think,  under  tbe  circnmstan- 
ces  and  facts,  tbe  court  etred  In  refnslng  t» 
grant  a  continuance. 

2.  Defendant  objected  to  the  introductioD 
of  any  evidence  for  the  reason  tbat  tbe  peti- 
tion did  not  state  facts  sulBdent  to  consti- 
tute a  cause  of  action.  Tlie  overraUng  of  this 
objection  is  assigned  as  error.  After  alleglnit 
the  contract  of  insurance,  the  loss  by  fire,  and 
tbe  amount  of  the  loss,  the  petition  alleges 
"that  as  soon  as  the  fire  occurred  tbe  idabi- 
tlfls  gave  the  defendant  company  immediate 
notice  of  such  loss,  and  within  tbe  time  de- 
scribed by  the  policy  made  due  proof  of  loss 
as  provided  by  said  policy,  and  bave  In  all 
things  fully  complied  with  all  tbe  terma,  con- 
ditions, and  provisions  of  said  agreement  and 
policy  of  insurance."  The  petition  did  not 
set  forth  any  of  the  conditions  of  tbe  policy, 
but  by  implication  It  states  that  it  was  a  am- 
dltlonal  one,  and  that  the  plaintiffs  lud  com- 
piled with  all  of  its  conditions  on  tbtib-  part 
Whatever  the  law  may  be  elsewhere,  that 
such  a  petition  as  this  in  a  suit  on  an  Insur- 
ance policy  Is  good  after  verdict  seems  to  be 
settied  in  this  state  by  the  cases  of  Rlcbard- 
son  V.  Insurance  Oo.,  67  Mo.  41S;  Okey  v. 
Insurance  C!o.,  29  Mo.  App.  106;  Chan«;T  v. 
Insurance  Co.,  62  Mo.  App.  46;  Murphy  v. 
Insurance  Co.,  70  Mo.  App.  78.  Where  a  pe- 
tition defectively  states  a  cause  of  action,  the 
rule  of  practice  Is  that  the  defendant  mn$t 
make  his  objection  by  demnrrer  or  motion, 
and  if  he  makes  his  objection  by  demurrer, 
and  the  court  overrules  it  he  cannot  answer 
over,  and  then  on  the  trial  raiae  tbe  aame 
question  by  an  objection  to  tbe  introdnctlon 
of  evidence.  A  plea  to  the  merits  waives 
such  an  objection.  Bank  ▼.  Scalao,  127  Mo 
1S4,  29  S.  W.  1032;  Bank  v.  Leyse-.  116  Ma 
51,  22  S.  W.  604;   Grove  v.  City  of  Eansa$. 


Digitized  by 


Google 


Mo.) 


8ISK  T.  AMERICAN  CENTRAL  FIRE  IKS.  Ca 


691 


75  Mo.  672.    An  objection  to  the  Introduction  | 
of  evidence  iB  never  available  to  tbe  defend- 
ant unless  tbe  petition  wbolly  falls  to  state  a 
cause  of  action. 

3.  After  reading  tbe  policy  In  evidence, 
plaintiff  6.  M.  Slsk  testified  that  on  Septem- 
ber 13,  1900,  the  goods  and  furniture  cov- 
ered by  tbe  policy  were  all  destroyed  by  fire, 
except  about  $23  worth;  that  immediately 
after  tbe  fire  he  gave  notice  of  tbe  loss  by  a 
tetter  duly  posted  and  directed  to  George  T. 
Cram,  president  of  the  company,  at  tbe  home 
office,  in  tbe  city  of  St.  Louis;  that  be  also 
had  bis  attorney,  J.  P.  Nixon,  to  give  notice 
of  the  loss.  Nixon  testified  that  be  notified 
tbe  defendant  by  letter  of  tbe  loss,  and  pro- 
duced a  copy  of  the  letter,  which  be  said  he 
duly  directed  and  mailed  to  Oeorge  T.  Cram, 
the  president  of  tbe  defendant  company,  at 
Its  home  ofllcey  In  tbe  city  of  St  Louis.  O. 
M.  Slsk  also  testlfled  that  within  a  few  days 
after  the  fire  be  made  ont,  swore  to,  and  had 
certified  l)y  a  magistrate,  proofs  of  loss,  and 
delivered  them  to  bis  attorney,  Nixon.  In  re- 
spect to  these  proofs  of  loss  Nixon  testlfled 
that  be  forwarded  them  to  the  home  office  of 
defendant  by  a  registered  letter,  and  received 
a  registered  letter  receipt  in  return,  signed 
by  George  T.  Cram,  as  president  of  tbe  com- 
pany, which  receipt  was  read  in  evidence. 
Plaintlfls  testlfled  that  they  were  the  owners 
of  tbe  property  at  the  time  of  the  Issuance  of 
tbe  policy  and  at  tbe  date  of  tbe  loss,  and 
tbat  they  were  in  tbe  same  house  when  tbe 
fire  occurred  as  wbea  tbe  policy  was  Issued; 
that  the  value  of  tbe  fixtures  and  furniture 
destroyed  was  from  $150  to  $200,  and  of  the 
merchandise  from  $2,000  to  $2,200.  The  let- 
ter of  Nixon  notifying  defendant  of  the  loss 
was,  under  pressure  from  tbe  court,  produced 
by  one  of  tbe  attorneys  of  the  defendant  and 
read  In  evidence.  This  letter  gave  tbe  num- 
ber of  the  policy,  and  notice  of  tbe  fact  tbat 
tbe  stodc  of  goods  covered  by  the  policy  had 
been  totally  destroyed  by  fire,  and  was  prov- 
en by  Mr.  Nixon  to  be  the  identical  letter 
be  bad  mailed  to  defendant.  G.  M.  Slsk  tes- 
tiHed  tbat  be  was  required  to  give  an  exami- 
nation under  the  policy,  and  tbat  his  exam- 
ination was  taken  at  Richland,  Mo.,  by  David 
Toitc  who  claimed  he  was  representing  de- 
fendant Tbe  witness  was  asked  if  he  bad 
any  conversation  with  Xork  at  tbe  time  In 
respect  to  tbe  loss.  This  was  objected  to 
for  the  reason  that  the  adjuster  could  not 
bind  the  defendant  by  anything  he  may  have 
said  to  the  \fltnes8.  Tbe  objection  was  over- 
ruled, and  the  witness  stated  that  York  made 
no  objection  to  tbe  loss,  and  that  he  (tbe  wit- 
ness) demanded  immediate  payment;  that 
York  said  he  "didn't  see  anything  now  but 
what  the  company  Justly  owed  if  but  that 
be  would  "see  the  witness  later  about  it" 

Plaintiffs  offered  In  evidence  tbe  following 
carbon  copy  of  a  letter  received  by  Mr.  Nix- 
on; 

"Registered  letter.  St.  Louis,  October  10, 
1900i    O.  M.  and  Mrs.  G.  M.  Slsk,  Stoutland, 


Missouri.  Loss  81,415.  Pbllcy  930,838.  O. 
M.  &  Mrs.  G.  M.'  Sisk:  Your  attorney,  Mr.  J. 
P.  Nixon,  of  Lebanon,  Missouri,  has  sent  into 
this  office  papers,  which  he  calls  proof  of  loss 
by  fire,  which,  it  is  stated,  occurred  Septem- 
ber 13tb,  1900,  of  property  described  in  pol- 
icy No.  930,339  of  this  company.  We  hold 
tbe  same  for  verification  and  for  investiga- 
tion, but  In  tbe  meantime  reserve  the  right 
to  object  to  or  to  reject  the  same  for  any 
proper  or  valid  reason.  We  now  call  your 
attention  to  the  condition  of  the  policy  con- 
tained In  lines  81  to  85,  both  hiclusive;  and 
the  company  now  requires,  as  therein  pro- 
vided, that  you  submit  to  examination  under 
oath,  and  subscribe  to  tbe  same,  and  tbat  yon 
produce  for  examination  all  your  books  of  ac- 
count bills,  invoices,  and  other  vouchers, 
or  certified  copies  thereof.  If  tbe  originals 
have  been  lost  and  permit  abstracts  thereof 
to  be  made.  For  the  purposes  before  stated 
this  company  now  designates  Its  bead  office. 
415  Locust  St,  St  Louis,  Mo.,  as  tbe  place, 
and  the  25th  day  of  October,  1900,  as  tbe 
time,  for  tbe  complying  of  these  provisions 
of  tbe  policy.  We  want  it  understood  that 
tbe  company  waives  none  of  Its  rights  un- 
der the  conditions  of  tbe  policy,  but  holds 
tbat  the  same  shall  be  resorted  to  in  order 
to  determine  the  duties,  rights,  and  obliga- 
tions of  the  parties  Interested.  Yours  very 
truly, ,  President 

"Carbon  copy  mailed  to  Mr.  J.  P.  Nixon, 
Lebanon,  Missouri." 

This  was  objected  to  because  it  was  not 
signed  by  anybody.  O.  M.  Slsk  testified  that 
he  bad  received  the  original  of  which  this 
was  a  copy  by  registered  mail;  that  he  mail- 
ed tbe  original  to  Mr.  Nixon  at  Lebanon,  Mo. 
Nixon  testified  tbat  he  received  the  carbon 
copy,  but  never  received  the  original,  and 
did  not  have  it  On  this  evidence  the  carbon 
copy  was  read  in  evidence.  G.  M.  Slsk,  over 
the  obJectl(»i  of  defendant  testified  as  fully 
as  he  could  from  memory  of  the  contents  of 
the  proofs  of  loss.  In  respect  to  the  objec- 
tion to  this  evidence  It  Is  not  out  of  place  to 
say  that  It  was  the  duty  of  the  defendant  to 
have  tbe  proofs  of  loss  present  If  It  consider- 
ed them  defective;  that  by  not  making  any 
objection  to  the  proofs  of  loss  after  they 
were  furnished,  the  defendant  waived  any 
defect  tbat  they  may  have  contained,  and 
proof  of  their  contents  was  unnecessary.  In 
this  connection  it  may  also  be  remarked 
that  defendant  is  in  no  position  to  make  the 
objection.  Having  had,  as  the  court  found, 
time  to  produce  the  proofs  of  loss,  and  hav- 
ing failed  and  refused  to  do  so,  it  should  not 
be  beard  to  object  to  secondary  proofs  of 
tbelr  contents.  Objections  were  made  to  oth- 
er portions  of  tbe  testimony,  but  we  think 
they  were  without  merit  Defendant  could 
not  withhold  papers  shown  to  be  in  Its  pos- 
session, and  which  It  had  been  notified  and 
ordered  by  tbe  court  to  produce,  and  at  the 
same  time  object  to  evidence  as  to  tbe  cor 
tents  of  such  papers. 
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It  Is  contended  tliat  there  Is  no  evidence 
to  show  that  David  York  was  the  agent  of 
the  company.  In  one  of  the  objections  made 
by  defendant  to  York's  statement  he  Is  refer- 
red to  as  the  "adjuster"  of  the  company,  and 
In  the  evidence  of  Mr.  Fauntleroy,  another 
attorney  of  defendant,  York  was  shown  to 
have  had  the  papers  pertaining  to  this  loss 
in  his  iwssession.  It  seems  to  us  that  defend- 
ant's counsel  furnished  ail  the  evidence  nec- 
essary to  show  that  York  was  the  adjuster 
of  the  company.  As  to  the  adjustment  of  the 
loss  he  (York)  was  the  alter  ego  of  the  com- 
pany, and  his  admissions  made  at  a  time 
when  be  was  examining  plaintiffs'  loss  were 
the  admissions  of  the  company,  and  were 
therefore  admissible  in  evidence. 

It  is  also  contended  by  appellant  that  there 
Is  no  evidence  that  George  T.  Cram,  who  sign- 
ed some  of  the  letters  read  in  evidence,  was 
an  agent  or  officer  of  the  company.  The  pol- 
icy sued  on  was  executed  by  him  as  presi- 
dent of  the  company.  He  is  presumed  to 
have  continued  to  be  its  president  In  the  ab- 
sence of  a  contrary  showing. 

It  Is  contended  that  there  Is  no  proof  of 
the  cash  value  of  the  property  destroyed  by 
fire.  Sisk  and  wife  both  testified  what  they 
considered  the  value  of  the  property  was,  and 
when  one  speaks  of  "value"  they  are  under- 
stood to  mean  cash  value.  There  was  not, 
and  could  not  be  under  the  circumstances, 
proof  of  the  exact  value  of  the  goods,  for 
they  had  been  destroyed.  Sisk  and  wife  had 
a  better  knowledge  of  the  quantity  and  value 
of  the  goods  than  any  one  else  could  have. 
They  gave  their  estimate  of  the  value.  No 
better  proof  was  available,  and  no  counter- 
railing  evidence  was  ofTered  by  the  defend- 
ant. Defendant  offered  no  evidence  what- 
ever, and  there  Is  not  a  ray  of  testimony  any- 
where to  be  found  in  the  record  that  inti- 
mates that  the  loss  was  not  an  honest  one,  or 
that  the  plaintiffs  were  not  the  ownera  of  the 
goods,  or  that  the  goods  were  of  less  value 
than  that  placed  upon  them  by  the  plaintiffs. 

The  evidence  is  that  plaintiffs  have  com- 
plied with  all  the  conditions  of  the  policy  to 
be  performed  on  their  part  The  court  cor- 
rectly Instructed  the  Jury  on  the  measure  of 
damages.  The  damages  assessed  are  sup- 
ported by  the  evidence.  The  Judgment  is 
manifestly  for  the  right  party,  and  should  be 
afUrmed.    It  Is  so  ordered. 

BARCLAY  and  OOODE,  JJ.,  concur. 


COLEMAN  et  aL  v.  COLE  (AURORA 

STATE   BANK,    Interpleader). 

(Court  of  Appeals  at  St  Louis,  Mo.    Aug.  6, 

1902.) 

USURIOUS  NOTB— RBNBWAL— CHATTBIi  MORT- 
OAQB  TO  BECURB— NEW  TRIAU 
1.  Where  a  proniisBOi-y  note,  usurious  as  be- 
tween the  original  parties,  is  discharged  by  a 
new  note  at  a  lawful  rate  of  interest,  which  is 


received  In  payment  of  the  old  one,  extending 
the  time  of  the  loan,  and  introducing  a  new  par- 
ty as  maker  of  the  second  note,  toe  usury  of 
the  first  note  is  no  bar  to  the  enforcement  of 
a  chattel  mortgage  executed  to  secure  the  list 
note.  Coleman  v.  White,  69  Mo.  App.  630, 
distinguished. 

2.  A  chattel  mortgage  executed  to  secure  a 
usurious  loan  is  Toid  under  the  Missonri  stat- 
ntes.    Rev.  St  1889,  ^  S710. 

S.  The  granting  of  a  new  trial  on  the  gimmd 
of  newly  discovered  evidence  rests  in  the  sound 
discretion  of  the  trial  Judge. 

4.  It  is  held  unnecessarv  to  detdde  whether 
attaching  creditors  may  plead  usury  on  behalf 
of  the  principal  defendant  to  invalidate  a  chat- 
tel mortgage  in  favor  of  a  garnishee  who  claims 
the  mortgaged  property  attached. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Lawrence  coun- 
ty: J.  O.  Lamson,  Judge. 

Action  by  M.  L.  (Coleman  and  others 
against  Eugene  M.  Cole.  Tlie  Aurora  State 
Bank,  by  its  assignee,  E.  J.  White;  interplead- 
ed. Judgment  for  defendant,  and  plaintiffs 
appeal.    Affirmed. 

H.  H.  Bioss  and  Cloud  &  Davis,  for  appel- 
lants. Edw.  J.  White  and  Jos.  French,  f<« 
respondent 


BARCLAY,  J.  This  litigation  has  been 
prolonged.  After  the  first  trial  the  canse 
reached  this  court  by  appeal,  and  was  report- 
ed under  the  title  of  Coleman  t.  White,  68 
Mo.  App.  680,  where  a  general  outline  of  the 
case  appears  as  the  record  stood  at  that  time, 
The  case  began  as  an  ordinary  suit  by  plain- 
tiff against  defendant,  Mr.  Eugene  M.  Cole^ 
on  an  account  for  merchandise  sold,  amount- 
ing to  $601.84,  in  which  an  attachment  wai 
obtained,  and  was  levied  upon  property  o( 
the  defendant,  Sir.  Cde.  The  Aurora  Stats 
Bank  (by  Mr.  E.  J.  White,  as  Its  assignee) 
then  filed  an  interplea,  claiming  the  attached 
property  by  virtue  of  a  chattel  mortgage 
which  forms  the  principal  subject  of  conten- 
tion now.  The  attachment  was  levied  on  i 
mining  plant,  consisting  of  an  engine,  boiler, 
pumps,  etc.  The  claim  of  the  Interpleader 
Indndes  the  same  property.  After  the  deci- 
sion in  69  Mo.  App.,  the  cause  was  tried 
again.  The  amended  answer  of  the  plalntiifl 
to  the  interplea  charged,  among  other  things, 
that  the  "pretended  debts"  due  to  the  bank 
were  fraudulent  as  to  plalntlffa,  because  the 
Interpleader  had  required  the  Davie  Mining 
Company  and  the  defendant,  Mr.  Cole,  "to 
pay  about  twenty  per  cent  for  tlie  said  loan" 
after  the  enactment  of  the  law  making  8  per 
cent,  per  annum  the  highest  lawful  rate  of 
Interest.  But  before  the  last  trial  the  inte^ 
pleader  filed  an  amended  reply  (August  IS, 
1897),  which  is  Important  to  notice,  because 
the  court,  on  motion  of  plaintiffs,  struck  out 
all  of  It  except  the  general  denial  contained 
in  the  first  sentence.  Its  terms  are  as  follows 
(omitting  caption  and  signature):  "Comes 
now  the  interpleader,  and,  for  amended  reply 
to  the  plaintiffs'  amended  answer  to  the  Into- 

Digitized  by  VjOOQIC 


Ha) 


COLEMAN  T.  COLE. 


693 


plea  filed  bereln,  denies  each  and  every  alle- 
gation of  new  matter  In  said  answer  contain- 
ed. Farther  answering,  Interpleader  aaya  it 
is  not  true,  as  alleged  In  said  answer,  tliat 
any  Interest  above  the  mortgage  to  the  inter- 
pleader from  the  defendant,  or  that  any  inter- 
est at  all,  was  ever  paid  on  said  note,  or 
that  any  interest  was  ever  exacted  or  receiv- 
ed from  the  defendant  on  the  debt  secured 
by  said  mortgage,  but  interpleader  states 
that  the  note  secured  by  the  mortgage  in  con- 
troversy was  executed  by  the  defendant  and 
received  by  the  Interpleader  as  a  full  pay- 
ment of  two  certain  notes,  payable  to  the  or- 
der of  R.  L.  McBlhany,  executed  by  B.  L.  Mc- 
Elhany,  president,  and  N.  L.  Wickwlre,  sec- 
retary, In  the  respective  sums  of  $1,000  and 
$350,  on  which  the  defendant  had  Indorsed 
on  the  back  as  a  guarantor,  simply;  that  the 
defendant  was  not  a  party  maker  to  said 
notes,  nor  a  party  to  the  paymrat  of  what- 
ever Interest  may  have  been  paid,  if  any, 
thereon,  but  was  a  separate,  independent 
contractor  with  reference  thereto,  in  no  way 
connected  with  or  Interested  in  the  payment 
of  the  interest  thereon;  that  as  such  guaran- 
tor of  said  notes  the  said  defendant  Is  not 
In  a  position  himself  to  set  up  the  defense  of 
usury  paid  on  the  notes  of  McEIhany  and 
Wickwlre,  not  being  in  privity  with  the  par- 
ties who  paid  such  usury,  not  being  interest- 
ed therein  or  injured  or  prejudiced  thereby, 
and  the  plaintlfT,  being  simply  his  attaching 
creditor,  has  no  stronger  rights  to  such  de- 
fense than  said  defendant  himself  has.  In- 
terpleader further  says  that  If,  by  reason  of 
the  fact  of  his  indorsement  on  the  said  notes 
of  HcEUhany  and  Wickwlre,  the  defendant 
could  have  originally  claimed  the  defense  of 
usury  paid  thereon  by  the  makers  of  said 
notes,  he  waived  such  defense  by  thb  pay- 
ment and  discharge  of  said  notes  in  full  by 
the  execution  and  delivery  of  the  note  secur- 
ed by  the  mortgage  in  controversy,  which 
was  paid  for  and  accepted  as  a  full  paymoit 
and  discharge  of  said  notes;  that  no  Interest, 
legal  or  otherwise,  had  ever  been  paid  on 
the  note  secured  by  the  mortgage,  or  on  the 
Indebtedness  secured  thereby,  wherefore  in- 
terpleader says  its  mortgage  is  not  aCFected 
by  the  Laws  of  1881,  p.  170,  relating  to  the 
payment  of  usury,  and  making  void  all  chat- 
td  mortgages  given  to  secure  debts  on  which 
usury  has  been  paid.  Further  answering,  in- 
terpleader says  that  the  said  mortgage  Is  valid 
and  binding  on  the  defendant  and  the  plaln- 
tifTs  herein  for  the  reason  that  said  Laws 
1891,  p.  170,  does  not  apply  to  the  mortgage  of 
the  interpleader,  since  no  interest,  legal  or 
otherwise,  was  ever  paid  on  the  debt  secured 
by  the  mortgage,  and  for  the  further  reason 
that  the  said  Laws  1891,  p.  170,  relating  to 
usury  and  chattel  mortgages,  is  void  and  un- 
constitutional, being  In  conflict  with  sections 
28  and  53  of  article  4  of  the  constitution  of 
the  state  of  Missouri." 
The  grounds  on  which  the  motion  to  strike 


out  was  sustained  were  that  the  reply  con- 
tained no  defense  to  plaintiffs'  answer,  that 
it  was  argumentative,  that  it  stated  conclu- 
sions of  law  histead  of  facts,  and  that  the 
conclusions  of  law  pleaded  were  opposed  to 
the  decision  of  the  St  Louis  court  of  appeals 
on  the  former  appeal.  After  the  trial,  which 
resulted  in  a  verdict  for  plaintiffs,  the  inter- 
pleader filed  a  motion  for  a  new  trial  on  va- 
rious grounds,  which  the  trial  court  sustained, 
making  at  the  time  the  following  order:  "Now 
on  this  day  come  the  parties  In  the  above 
cause  (plaintiffs  and  Interpleader  in  their  own 
proper  person  as  well  as  by  attorneys),  and 
the  motion  for  a  new  trial  by  the  Interpleader 
coming  on  to  be  heard,  being  seen,  heard,  and 
fully  understood  by  the  court  after  the  argu- 
ment of  counsel,  it  appearing  to  the  court  that 
on  the  trial  of  the  interplea  the  jury  was 
Instructed  by  the  court  as  to  what  their  find- 
ing from  the  evidence  should  be,  and  that 
the  court  failed  to  submit  all  the  Issues  to  the 
jury,  and  that  the  Interpleader,  under  the  evi- 
dence, should  have  been  permitted  to  amend 
its  reply  before  proceeding  to  trial,  and  the 
same  was  Improperly  stricken  out  by  the 
court,  and  the  plaintiffs  at  the  trial  were  per- 
mitted to  introduce  improper  and  illegal  evi- 
dence, and  the  interpleader  was  prevented 
from  introducing  legal  evidence  in  the  cause, 
and  that  an  improper  verdict  and  finding  was 
occasioned  by  such  matters,  and  that  the  In- 
terpleader has  a  just  cause  of  action,  and  has 
discovered  new  and  material  evidence,  since 
the  trial,  likely  to  change  the  result  on  a  new 
trial,  it  is  therefore  considered,  ordered,  and 
adjudged  by  the  court  the  motion  for  a  new 
trial  by  the  Interpleader  be,  and  Is  hereby, 
sustained;  that  the  verdict  and  finding  of  the 
jury  in  the  cause  on  said  interplea  be,  and  Is 
hereby,  set  aside  and  held  for  naught;  the 
parties  Interpleader  and  plaintiffs  be  and  are 
restored  In  all  things  to  their  positions  held 
prior  to  said  trial;  and  that  a  new  trial  of 
said  cause  be  had."  It  appeared  from  the 
testimony  offered  on  behalf  of  plaintiffs  at  the 
trial  that  the  note  which  was  secured  by  the 
last  chattel  mortgage,  under  which  the  inter- 
pleader claims  the  property,  Is  for  the  sum  of 
$1,350,  and  that  it  is  of  date  May  26,  1803. 
It  was  signed  by  defendant  and  another  per- 
son,—Mr.  Wickwlre.  It  calls  for  interest  at 
the  rate  of  8  per  cent  per  annum  from  date. 
No  one  claims  that  It  is  usurious,  except  by 
its  relation  to  former  transactions  between  the 
parties.  We  need  not  review  the  facts  stated 
in  the  former  opinion  indicating  the  general 
outlines  of  the  case.  The  differences  shown 
between  them  and  the  facts  exhibited  at  the 
last  trial  will  be  noted  along  with  our  com- 
ments thereon.  The  plaintiffs  appealed  from 
the  order  granting  a  new  trial,  after  saving 
exceptions  in  the  usual  way.  This  case  was 
transferred  to  the  supreme  court  upon  a  sug- 
gestion that  a  constitutional  question  was  in- 
volved, but  the  First  division  of  the  supreme 
court  decided  that  claim  to  be  invalid,  and 
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remanded  the  cause  to  tbia  conrt  for  further 
proceedings.  Ooleman  y.  Cole,  168  Ma  2B3,  39 
8.  W.  106. 

1.  The  moat  important  featnre  of  the  case, 
as  disclosed  by  the  present  record,  Is  found 
in  one  of  the  defenses  advanced  in  the  amend- 
ed reply  filed  by  the  Interpleader  after  the 
flrst  appeal.  It  embodied  a  theory  to  parry 
the  charge  of  usury  which  was  not  discussed 
in  the  former  opinion.  Coleman  t.  White  (St. 
L.)  69  Mo.  App.  630.  The  learned  trial  judge 
struck  out  that  part  of  the  amended  reply, 
and  left  nothing  of  it  standing  except  the 
general  denial.  After  the  Terdict  for  plain- 
tiffs he  repented,  and  granted  a  new  trial. 
We  think  he  was  entirely  right  in  so  doing. 
There  can  be  no  doubt  that,  conceding  the 
older  notes  to  be  usurious  because  of  the  ex- 
cessive Interest  exacted  of  the  original  makers 
<ReT.  St.  1899,  U  3700,  3710),  the  facts  stated 
In  the  amended  reply  relieve  the  last  note 
■ot  that  taint,  and  thus  save  the  chattel  mort- 
gage securing  it  from  the  fatal  mark  of  nullity 
defined  by  the  statute  last  cited.  The  amend- 
ed reply  states  that  the  last  note  was  exe- 
cuted in  consideration  and  full  payment  of 
the  two  earlier  notes  charged  to  be  usurious, 
whereon  the  defendant,  Mr.  Cole,  was  merely 
guarantor.  By  the  new  note  he  became  prin- 
dpal  debtor,  and  the  debt  became  his  pri- 
marily by  virtue  of  the  new  contract  The 
extension  of  time  was  a  perfectly  valuable 
consideration  to  bind  the  maker  of  the  new 
note,     Mr.  Oole;   and  his  assumption  ot  tb« 


debt  by  the  last  note  in  payment  of  the  older 
debts  was  the  creation  of  a  new  omtnct 
which  obliterated  the  connection  with  the 
usury  exacted  of  the  parties  primarily  liable 
on  the  prior  notes.  Tenny  v.  Porter,  61  Arte 
829,  S3  S.  W.  211;  Oralg  v.  Botier.  9  MicL 
21;  Bank  v.  Hottenstein,  8B  Pa.  32&  There 
is  not  the  slightest  suggestion  or  evidence  that 
the  Introduction  of  Mr.  Cole  as  the  prlmaiy 
debtor  by  the  new  contract  was  a  makesUIt 
or  contrivance  to  cover  usury,  and,  of  come, 
no  such  blemish  appears  In  the  amended  reply. 
The  facts  shown  to  the  court  by  the  lnte^ 
pleader  in  that  pleading  should  have  been  ad- 
mitted as  a  defense  against  the  alleged  vsaij, 
and,  if  sustained,  the  interpleader  should  bare 
had  the  benefit  thereof. 

2.  The  foregoing  ruling  makes  It  unneces- 
sary to  discuss  whether  plaintiffs,  as  mere  at- 
taching creditors,  are  entitled  to  assert  usury 
to  invalidate  the  chattel  mortgage,  in  view  of 
the  recent  rulings  in  the  supreme  conrt  Vette 
V.  Gelst  166  Mo.  82,  66  S.  W.  871;  Oriebel  r. 
Imboden,  168  Mo.  682,  69  S.  W.  967. 

8.  It  is  also  needless  to  inquire  whether  flie 
learned  circuit  Judge  was  right  in  granttng 
the  new  trial  for  newly  discovered  evidence,- 
a  ground  for  such  action  which  unquestion- 
ably rests  in  the  sound  Judicial  discretion  ot 
the  trial  Judge. 

The  order  awarding  a  new  trial  was  veil 
grounded.    It  is  affirmed. 

BLAND,  P.  J.,  and  (}OODB,  J,  concur. 
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GARNETT  et  al.  t,  WILLS  et  al.» 

(Gonrt  of  Appeals  of  Kentnckjr.    Sept.  18, 
1902.) 

WITKESSES  —  BBTTLKMBNT  OF  PARTNERSHIP 
ACCOUNTS— TESTIMONY  OF  SURVTVINO  PART- 
NER AS  TO  TRANSACTIONS  WITH  DECEASBD 
PARTNER  —  FAILURE  TO  KEEP  PROPER 
BOOKS  OF  ACCOimT. 

1.  In  an  action  for  a  settlement  of  partner- 
ship accoonts,  the  testimony  of  a  snrriTing 
partner  as  to  transactions  with  Us  deceased 
partner  is  incompetent. 

2.  Where  partners  have  been  equally  culpa- 
ble in  failing  to  keep  proper  books  of  account, 
and  hare  postponed  a  settlement  until  one  of 
them  has  died,  or  until  important  witnesses 
have  died,  or  until  necessary  records  have  been 
lost  or  destroyed,  a  court  of  ecjuity  will  not  at- 
tempt to  setUe  the  partnership  accounts. 

Appeal  from  circuit  court  Harrison  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  R.  H.  Wills  and  others  against 
the  administrator  of  T.  A.  Gamett,  deceased, 
and  others,  for  a  settlement  of  a  partnership. 
Judgment  for  plalntilFs,  and  defendants  ap- 
I»eal.    Reversed. 

OalTln  &  Oalyln  and  Blanton  &  Berry,  for 
appeOanta.  Swinford  &  Osborne,  for  appd- 
lec& 


O'RKAR,  J.  In  September,  1889,  appellee 
R.  H.  Wills  and  T.  A.  Oamett,  deceased, 
formed  a  copartnership  for  the  purpose  of 
buying,  handling,  and  selling  horses.  ApiwI- 
lee  bad  had  large  experience  in  that  business, 
and  was  at  that  time  owner  of  a  livery  sta- 
Ue.  Decedent  is  not  shown  to  have  bad  any 
prevlons  experience  in  the  business,  and  was 
then  engaged  in  selling  groceries  and  liquors. 
Decedent  continued  in  the  grocery  business, 
gjTing  it  his  time,  for  about  a  year  after  the 
partnership  was  formed.  Appellee  during 
tluit  year  gave  his  time  to  the  firm  business. 
Indeed,  he  says  that  he  did  most  of  the  buy- 
ing and  selling  for  the  firm  throughout  Its 
existence.  The  operations  continued  until 
the  summer  of  1893.  The  firm  then  quit  busi- 
ness, except  that  it  held  some  of  its  horses 
for  a  year  or  two  till  sold.  Appellee  had 
charge  of  them,  so  be  says,  and  sold  the 
last  of  them  in  189S.  The  volume  of  the  busi- 
neas  done  by  the  firm  was  over  $60,000. 

From  1883  tiU  his  death,  in  1896.  decedent 
Uved  In  Cyntblana,  Ky.,  also  appellee's  home. 
It  is  claimed  that  they  made  some  effort  to 
settle  the  partnership  accounts,  but  failed. 
After  the  death  of  Qarnett,  appellee  brought 
tbia  suit  for  a  settlement  of  the  partnership, 
claiming  that  it  had  lost  money,  and  that  he 
bad  advanced  It  large  sums  in  excess  of  that 
advanced  by  the  decedent.  The  cause  was 
referred  to  the  master  commissioner,  over  the 
objections  of  Qamett's  administrator,  who  de- 
nied each  and  all  of  appellee's  claims,  and,  in 
addition,  claimed  that  a  settlement  had  been 
made  by  the  partners  in  the  lifetime  of  Gai^ 

>B«port*d  by  Edward  W.  Hlnas,  Esq.,oI  tb*  Frank- 
lort  liar,  tod  tormarly  state  reportar. 


nett.  The  commissioner  was  directed  to  as- 
certain and  report  the  partnership  terms,  as- 
sets, and  liabilities,  including  liabilities  to  the 
partners. 

A  great  volume  of  proof  has  been  taken,  all 
by  the  appellee.  From  that  the  commission- 
er reported  a  balance  owing  to  appellee,  and 
the  court  adjudged  him  $3,658.59  against  the 
estate  of  Qarnett.  We  have  examined  this 
record  with  care,  in  the  endeavor  and  the 
hope  that  we  could  arrive  at  a  satisfactory 
conclusion  concerning  the  rights  of  the  re- 
spective parties. 

The  books  kept  by  this  firm  are  practically 
useless  as  aids  In  getting  at  the  true  state  of 
tbe  accounts.  Appellee  charges  that  they  are 
Incomplete  and  inaccurate.  They  are  certain- 
ly Incomplete.  As  far  as  they  go,  they  are 
not  shown  to  be  particularly  Inaccurate. 
They  were  kept  in  the  main  by  the  decedent 
Appellee,  however,  had  access  to  them,  per- 
sonally directed  many  entries  upon  them,  and 
had  the  privilege  and  right  to  direct  any  oth- 
ers that  he  thought  proper.  Most,  or  nearly 
all,  of  the  firm's  Important  transactions  hav- 
ing been  by  him,  the  duty  of  reporting  them, 
and  seeing  that  proper  entry  was  made  of 
them  on  the  firm  books,  was  bis.  For  this 
lack  of  accurate  and  necessary  data— the  lack 
of  books  of  account— we  conclude  that  each 
of  the  parties  was  equally  culpable. 

Appellee  himself  testified  at  length  and  In 
detail  concerning  all  the  items  of  his  ac- 
count brought  in  agalnat  the  firm.  All  this 
testimony  was  incompetent  Section  806, 
Civ.  Code  Frac.  The  matters  involved  were 
transactions  with,  statements  of,  or  acts  done 
or  omitted  to  be  done  by,  oue  who  was  dead 
when  the  evidence  was  offered,  and  the  wit- 
ness was  testifying  for  himself.  True,  many 
of  the  items  of  appellee's  account  were  prov- 
en sufficiently  by  competent  witnesses.  On  the 
other  hand,  many  were  not  It  would  not 
be  valuable  for  us  to  take  up  in  detail  the 
innumerable  items  in  issue.  We  can  illus- 
trate by  a  tew  examples  a  sufficient  number 
of  incidents  to  point  the  governing  princi- 
ples of  law.  Many  of  the  items  charged  by 
appellee  were  for  feed  bought  for  the  firm, 
and  paid  for  by  him  out  of  his  individual 
means,  generally  by  bis  personal  check.  Wit- 
ness being  asked  if  he  had  furnished  the  firm 
of  Wills  &  Oamett  any  feed,  answered,  "Yes, 
com  or  hay."  Asked  who  paid  for  it  would 
say  sometimes  Bilr.  Gamett  and  sometimes 
Mr.  Wills.  He  would  be  asked  to  identify, 
and  generally  would  Identify,  the  check  given 
and  claimed  as  a  credit  by  Wills.  This 
would  be  allowed.  But  nothing  more  was 
said  about  the  payments  made  by  Gamett 
and  no  allowance  made  therefor.  This  oc- 
curred more  than  once.  It  was  shown  in 
some  Instances  that  the  witness  delivered  tbe 
feed  to  Wills  &  Gamett's  stables,  where  the 
members  of  the  firm  had  also  Individual 
horses,  and  not  in  equal  numbers.  Nothing 
being  shown  to  the  contrary,  it  would  nat- 
urally appear  that  some  of  this  partnership 
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feed  was  used  for  the  Individual  stock.  No 
account  Is  made  of  that  Wills,  In  at  least 
one  material  Instance,  had  there  five  or  six 
horses  more  than  Gamett  had.  Fcnr  ho-w  long 
was  not  shown.  In  other  Instances  lahorers 
were  Introduced,  who  testified  that  Wills 
paid  them  the  Items  charged  by  him.  They 
also  testified  that  for  much  of  the  time  Gar- 
nett  paid  them.  No  credit  was  given  to  Oar- 
nett,  nor  was  It  shown  how  much  he  paid, 
nor  is  it  shown  that  this  Information  can 
now  be  had.  Credit  was  given  to  Wills. 
Wills  charged  himself  with  somethhig  over 
$2,000,  proceeds  of  horses  sold,  which  he  de- 
posited to  his  individual  credit  or  used  per- 
sonally, thus  confusing  the  partnership  af- 
fairs and  accounts.  The  firm's  pass  books 
with  various  banks  show  that  Wills  drew  out, 
or  at  least  there  are  charged  to  him,  checks 
of  about  $2,100  In  the  aggregate.  He  makes 
no  explanation  of  this.  It  was  not  charged  to 
blm.by  the  commissioner.  Why  not?  It  is 
not  shown,  save  it  is  suggested  in  argument, 
that  It  was  probably  applied  In  discharge  of 
partnership  expenses.  But  he  seems  to  have 
charged,  even  to  minutely  small  Items,  all 
such  expenses  paid  by  him.  While  the  par- 
ties were  trying -to  make  a  final  settlement, 
or  statement  of  their  accounts,  In  the  life- 
time of  Oamett,  the  latter  presented  an  ac- 
count. Itemized,  amounting  to  between  $2,- 
000  and  $3,000,  claimed  to  have  been  paid 
and  furnished  the  firm  by  him,  and  for  which 
he  was  entitled  to  credit  He  died  before  it 
was  considered  or  allowed  by  his  copartner. 
The  commissioner  ignored  It,  and  necessarily 
BO.  But  it  illustrates  that  there  must  have 
been  a  considerable  claim  on  the  other  side, 
some  of  which  most  assuredly  could  have 
tieen  satisfactorily  established  if  Gamett  were 
alive.  Wills  had  also  furnished  the  referee 
a  similar  account.  On  this  Gamett  had 
marked  many  claims  as  subject  to  rejection 
or  explanation.  His  marking  means  that  he 
evidently  knew  something  to  their  discredit, 
yet  such  marking  is  not  legal  evidence  on 
this  trial.  Wills  says  he  shipped  a  lot  of 
young  horses,  the  last  In  1895,  to  Pennsyl- 
vania, and  sold  them.  They  were  partner- 
ship horses.  No  deposit  of  the  money  Is 
shown,  nor  Is  It  Identified  as  being  accounted 
for.  It  doubtless  was.  After  1893  the  firm 
owed  a  debt  of  |4,000.  They  divided  it 
equally,  each  assuming  and  paying  one-half. 
By  one  witness,  introduced  by  Wills,  it  was 
shown  on  cross-examination  that  some  time 
after  the  dissolution  two  horses  were  left 
These  the  partners  divided,  each  taking  one. 
They  being  of  unequal  value,  the  one  taking 
the  better  paid  the  other  partner  a  sum  to 
equalize  the  difference.  This  witness  testi- 
fied that  WUls  then  said  to  him  that  that 
closed,  or  that  settled,  the  partnership. 

Now,  what  are  we  to  do  amidst  such  con- 
fusion and  uncertainty?  It  may  be  that  Wills 
has  paid  Into  the  firm  more  than  Gamett,  and 


that  Gamett  drew  ont  mor«  than  WiOa.  Bnl 
that  fact  Is  not  shown  In  a  suit  for  settlement, 
in  the  absence  of  books  of  account,  by  merdj 
showing  an  aggregate  of  what  one  partner 
paid  in,  and  assuming.  In  the  absence  of  all 
evidence  on  the  other  side,  the  other  partner 
being  dead,  that  he  paid  In  nothing.  We  are 
necessarily  left  largely  to  speculation,— even 
though  appellee's  proof  were  more  convincing 
than  it  is,— for  we  must  needs  then  speculate 
that  the  other  partner  paid  in  nothing,  and 
drew  out  and  applied  to  his  own  use  all  that 
Is  charged  against  him.  We  cannot  even  do 
this  without  violence  to  the  facts,  for  there 
has  cropped  out  in  the  evidence,  as  stated,  the 
information  that  the  dead  man  put  hi  money 
for  which  no  credit  was  given  him  in  this  pro- 
posed settlement    How  much  Is  not  shown. 

This  Is  not  a  case  where  A.'s  daim  against 
B.  Is  considered  and  adjndged.  It  Is  an  ac- 
counting hi  equity,  in  which  It  is  the  duty  of 
the  chancellor  to  as  accurately  ascertain  and 
state  B.'s  account  as  A.'s.  Nor  is  it  possible 
In  this  class  of  cases  to  tnily  state  A.'s  claim, 
however  clearly  A.'s  side  may  be  proven,  un- 
less B.'s  side  is  shown  equally  clearly.  A  set- 
tlement of  a  partnership  necessarily  means  the 
statement  and  adjustment  of  all  the  accounts 
of  ail  its  members.  If  appellee  Is  Injured  tai 
fact  by  this  state  of  affairs.  It  must  be  mani- 
fest that  the  cause  of  It  is,  not  that  the  court 
adjudges  the  facts  erroneously,  but  rather  that, 
because  of  an  absence  of  necessary  facts,  the 
court  cannot  adjudge  at  all.  This  absence  of 
facts  Is  due  to  the  negligence  or  misfortune  of 
the  parties.  The  court  will  not  take  the  has- 
ard  of  guessing  at  a  solution.  In  order  to  re- 
lieve one  of  the  parties.  Such  states  of  case 
In  the  courts  have  given  rise  to  the  principle 
that,  where  the  partners  fall  to  keep  books, 
or  fall  to  keep  such  books  as  will  show  the 
status  of  the  firm's  affairs,  and  they  postpone 
a  settlement  till  one  of  them  dies,  or  till  hn- 
portant  witnesses  die,  or  till  necessary  records 
are  lost  or  destroyed,  equity  will  not  Interfere 
to  relieve  such  misfortune.  It  will  be  assumed 
that  the  partners  have  themselves  settled  their 
affairs,  or  that  the  affairs  have  so  settled  them- 
selves as  to  be  substantially  satisfactory  to 
the  partners.  Bradford  v.  Ware's  Ex'r,  6  Ky. 
Law  Rep.  304;  Hall  v.  Clagett  48  Md.  223: 
StUes'  Adm'r  v.  Rlggs,  10  Ky.  Law  Rep.  239; 
Hyatt  V.  Kennedy,  9  Ky.  Law  Rep.  860;  Eoh- 
blns'  Ex'r  v.  Robblns  CKy.)  1  8.  W.  152;  WD- 
son's  Adm'r  v.  Potter  (Ky.)  42  S.  W.  836. 

By  the  laches  of  the  plaintiff  conditions  bare 
become  so  altered  that  the  court  cannot  now 
proceed  to  a  Judgment  In  this  case  with  thst 
degree  of  accuracy  which  a  court  of  conscience 
Is  bound  to  observe.  It  win  not  grope  Its  vray 
in  the  dark,  risking  the  rights  of  the  deced- 
ent's estate  upon  Incomplete  evidence,  and  pos- 
sibly erroneous  conjecture. 

The  Judgment  Is  reversed,  and  cause  re- 
manded, with  dlrectlona  to  dismiss  the  peti- 
tion. 
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GOOBBT  et  al.  t.  JOHNSON.^ 

(Gonrt  of  Appeals  of  Kentucky.     Sept.  10, 

1002.) 

UNKECORDBB    DKED— C0N8TRUCTTVH    NOTICH. 

1.  An  unrecorded  deed  ia  not  valid  against  a 
sabsequent  purchaser  from  the  grantor  haTing 
DO  notice  thereof. 

2.  A  purchaser  is  not  bound  to  take  notice  of 
the  record  of  a  deed  made  by  a  grantee  of  the 
game  grantor,  if  the  deed  by  which  the  gran- 
tee claims  title  is  not  on  record,  so  as  to  com- 
idete  the  chain  of  title. 

Appeal  from  circuit  court,  Hickman  county. 

"Not  to  be  officially  reported." 

Action  by  Mallnda  Johnson  against  Isaac  j 
Ooosby  and  others  to  recover  land.  Judgment  | 
for  plalatlff,  and  defendants  appeal.  Revera-  | 
ed.  i 

R.  L.  Smith,  for  appellant  Goosby.  J.  M. 
Brummal,  for  appellants  DonoTant  ft  Wil- 
liams.   Ed  Xbomas,  for  appellee. 

BI7KNAM,  J.  In  March,  1870,  R.  D.  Ren- 
kk  conveyed  by  general  warranty  deed  to 
Jarrett  C.  Carter,  In  consideration  of  $250, 
for  -which  notes  were  executed  by  the  vendee, 
a  tract  of  14^  acres  of  land.  In  February, 
1S79,  CSarter,  In  consideration  of  love  and  af- 
fection, conveyed  this  land  to  bis  wife,  Har- 
riet Carter,  and  at  her  death  it  was  to  go  to 
the  appellee,  his  stepdaughter,  Mallnda  Jane 
Johnson,  daring  her  life.  At  the  date  of  the 
last-named  conveyance  Carter  bad  not  record- 
ed the  deed  to  him  from  Renick,  and  tbe  great- 
«  portion  of  the  porcbase  money  due  thereon 
remained  nnpald.  Carter  and  wife  occupied 
the  premises  as  a  home  during  this  time. 
In  March,  1881,  Carter  surrendered  tbe  deed 
from  R.  D.  Renick  back  to  him,  and  the  fol- 
lowing writing,  which  was  signed  by  Carter, 
was  Indorsed  on  it:  "In  consideration  of  the 
tact  that  I  have  been  unable  to  pay  tbe  with- 
in notes,  by  mutual  consent  this  deed  Is  this 
day  canceled,  and  I  hereby  transfer  to  the 
said  Renick  all  title  I  may  have,  or  may  here- 
after in  any  manner  acquhre,  in  the  same  In 
consequence  of  this  deed."  Shortly  after  the 
surrender  of  the  deed.  Carter  abandoned  his 
wife,  and  left  the  state  of  Kentucky,  and  nev- 
er returned.  The  wife,  who  continued  to  oc- 
cupy the  property,  for  a  while  paid  rent  to 
Henick,  but  subsequently  left  the  premises, 
and  having  secured  a  divorce  from  Jarrett 
Carter,  married  the  appellant  Isaac  M.  Qoosby. 
In  August,  1884,  Renick  sold  and  conveyed 
this  tract  of  land  with  special  warrant  to 
Goosby  in  consideration  of  $276.  Goosby  Im- 
mediately took  possession  of  the  property,  and 
occupied  It  continually  until  the  death  of  his 
wife  in  1808,  when  tbe  appellee,  Mallnda  John- 
son, instituted  this  suit,  asserting  that  she  was 
the  owner  of  the  property  by  virtue  of  the 
deed  executed  and  made  by  Jarrett  C.  Carter 
to  his  wife  in  February,  1870,  which  deed  was 
recorded  In  the  Hickman  county  clerk's  office. 
Tbe  deed  to  Goosby  was  also  duly  recorded 

'Reported  by  Edward  W.  Hlnea,  Esq.,  of  the  Frank- 
fort bar,  and  tormerly  state  reporter. 


in  1884.  Under  this  state  of  fact,  tbe  trial 
conrt  adjudged  Isaac  M.  Goosby  the  fee-sim- 
ple title  to  the  land,  subject  to  tbe  life  estate 
in  favor  of  the  appellee,  Mallnda  Jane  John- 
son, and  held  the  reversionary  title  to  appel- 
lant Goosby  in  lien  to  the  appellants  Donovant 
&  Williams  to  secure  a  mortgage  deed  to  them 
for  $247.24.  Both  Goosby  and  the  defendants 
Donovant  &  Williams  appealed  from  the  judg- 
ment The  appellant  Goosby  pleaded  and 
proved  that  he  bought  and 'paid  for  this  land 
without  any  notice  of  the  deed  from  Renick 
to  Carter,  and  without  knowledge  of  the  deed 
from  Jarrett  Carter  to  Harriet  Carter,  under 
which  the  appellee  claims  in  this  action,  and 
his  testimony  on  this  point  Is  not  contradicted, 
and  it  is  very  strongly  corroborated  by  the 
fact  that  he  paid  $275  for  the  property,  which 
the  evidence  shows  to  have  been  Its.  full  value. 
As  the  deed  from  Renick  to  Jarrett  Carter 
was  never  recorded  or  lodged  for  record,  the 
deed  from  Jarrett  to  his  wife,  Harriet  Carter, 
and  the  appellee  cannot  be  held  to  have  been 
constructive  notice  to  appellant  of  the  claim 
of  appellee.  Section  496  of  the  Kentucky 
Statutes  provides:  "No  deed  or  deed  of  trust 
or  mortgage  conveying  a  legal  or  equitable  title 
to  real  or  personal  estate  shall  be  valid  against 
a  purchaser  for  a  valuable  consideration  with- 
out notice  thereof  or  against  creditors  until 
such  deeds  shall  be  acknowledged  or  proven 
according  to  law  and  lodged  for  record."  "And 
a  purchaser  Is  not  bound  to  take  notice  of  the 
record  of  a  deed  made  by  a  grantee  of  tbe 
same  grantor  if  the  deed  by  which  the  gran- 
tee claims  title  U|  not  on  record  so  as  to  com- 
plete the  chain  of  title."  See  Mart.  Conv.  art. 
2,  c.  4,  S  278;  2  Dembltz,  Land  Tit.  p.  080; 
Tied.  Real  Prop.  {  817. 

In  the  absence  of  either  actual  or  construc- 
tive notice  of  the  conveyance  of  the  property 
by  Renick  to  Carter,  and  the  subsequent  con- 
veyance by  Carter  to  appellee,  appellant  ac- 
quired by  bis  purchase  from  Renick  a  title  su- 
perior to  the  claim  of  appellee. 

For  reasons  indicated,  so  much  of  the  Judg- 
ment appealed  from  as  holds  appellee  entitled 
to  a  life  estate  hi  the  property  In  contest  Is 
reversed,  and  the  cause  remanded,  with  in- 
struction to  dismiss  appellee's  petition. 


WAIT  et  al.  v.  COMMONWEALTH.* 

(Court  of  Appeals  of  Kentucky.    Sept.  18, 

1002.) 

CRIMINAL   LAW— CONSPIRACY    TO    DEFRAUD— 
MERGER     OF     MISDEMEANOR     IN     FELONY— 
CONVICTION     OP     LOWER     DEQRBB    OF    OF- 
FENSE—INSTRUCTIONS TO  JURY— BVIDBNCB. 
1.  Under  Cr.   Code  Prac.  Sg  202-265,  relat- 
ing to  offenses  of  differing  degree,  and  provid- 
ing,   among   other  things,   that   'if   the   proof 
show  the  defendant  to  be  guilty  of  a  higher  de- 
gi-ee  of  the  offense  than  is  charged  in  tlie  in- 
dictment, the  jury  shall  find  him  gailty  of  the 

'Reported  by  Edward  W.  Hlnes,  Bi(i.,ot  the  Frank- 
tort  bar,  and  tormerly  state  reporter. 

^  1.  See  Conaplracy,  vol.  10,  Cent  Dig.  {{  69,  70, 
84;   Criminal  Law,  vol.  14,  Cent  Dig.  J  S2. 


Digitized  by  VjOOQIC 


698 


69  SOUTHWESTERN  REPOKTBEt. 


(Ky. 


degree  charged  in  the  indictment^"  defendant 
was  properly  conyicted  of  the  oftense  of  con- 
HpiracT  to  defrand  under  an  indictment  char- 
ging that  offense,  though  the  offense  thus  char- 
ged is  a  misdemeanor,  and  the  facts  alleged 
showed  that  the  acts  done  pursuant  to  the  con- 
spiracy amounted  to  a  felony. 

2.  The  general  statement  in  the  instruction 
to  the  jury  that  a  conspiracy  may  be  proved 
by  testimony  that  it  was  actually  entered  into, 
or  may  be  "inferred"  by  the  jury  from  the 
tacts  and  circumstances  in  evidence,  was  not 
prejudicial  to  defendant,  as  the  jury  was,  in 
effect,  directed  by  the  subsequent  part  of  the 
instruction  that  it  must  believe  beyond  a  rea- 
sonable doubt,  or  from  the  facts  and  circum- 
stances in  evidence,  that  a  conspiracy  existed. 

3.  As  defendants  undertook,  for  a  stipulated 
sum,  to  run  the  bank  they  were  chargeid  with 
conspiring  to  defraud,  and  to  keep  the  books, 
testimony  as  to  entries  in  the  individual  ledger 
kept  by  clerks  under  their  control  was  admis- 
sible to  show  their  fraudulent  intent. 

Appeal  from  circuit  court,  Pulasld  county. 

"To  be  officially  reported." 

G.  W.  Walt  and  R.  Q.  Hall  were  eonylcted 
of  the  offense  of  a  consphncy  to  defraud,  and 
they  appeaL    Affirmed. 

Denton  ft  Robinson,  Ourd  &  Smith,  W.  A. 
Morrow,  and  V.  P.  Smith,  for  appellants.  J. 
N.  Sharp,  for  the  Commonwealth. 

DU  RELLE,  J.  The  appellants,  G.  W. 
Walt  and  R.  G.  Hall,  were  Indicted  Jointly 
with  Cy  Walt  and  L.  E.  Hunt  (or  conspiracy 
to  defraud  the  Somerset  Banking  Company 
and  others  and  the  public  generally. 

The  principal  ground  urged  for  reversal  of 
the  judgment  of  conviction  Is  that  the  indict- 
ment not  only  charges  the  conspiracy  to  de- 
fraud, and  sets  out  the  method  by  which  It 
was  to  be  accomplished,  but  also  sets  out 
overt  acta  in  furtherance  of  the  object  of  the 
conspiracy,  and  that  the  facts  thus  alleged 
show  the  object  of  the  conspiracy  to  have 
been  the  embezzlement  of  more  than  $40,000 
from  the  banking  company,  of  which  appel- 
lants were  president  and  cashier,  and  that 
this  object  was  fully  accomplished.  It  is 
therefore  claimed  that  as  conspiracy  is  a  mis- 
demeanor and  embezzlement  a  felony,  and  as 
the  facts  constituting  the  felony  have  not 
only  been  alleged  in  the  Indictment,  but  prov- 
ed, there  can  be  no  conviction  for  the  misde- 
meanor, because  it  is  merged  In  the  felony. 
The  principal  authority  In  support  of  this  con- 
tention Is  the  case  of  Com.  v.  Blackburn,  1 
Duv.  4,  In  which  this  exact  contention  was 
made  and  sustained  in  an  opinion  by  Judge 
Williams,  holding  that  an  indictment  char- 
ging a  conspiracy  to  commit  treason,  and  al- 
leging overt  acts  which  showed  the  conspira- 
cy was  consummated  by  the  commission  of 
the  felony,  was  bad  on  demurrer.  That  opin- 
ion, rendered  in  1863,  in  a  case  growing  out 
of  the  events  of  the  Civil  War,  merely  states 
the  rule  to  be  that  If  a  conspiracy  "should  be 
consummated  by  the  commission  of  the  fel- 
ony, it  would  merge  in  the  higher  crime"; 
and  relies  solely  upon  the  case  of  Com.  v. 
Kingsbury,  5  Mass.  108.  The  Massachusetts 
case,  which  was  a  case  of  Indictment  for  con- 


spiracy to  commit  larceny,  which  shows  a 
felony  was  committed,  refers  to  no  authority. 
It  seems  to  Ite,  however,  the  leading  case  hi 
the  United  States  In  support  of  this  doctrbie, 
except  where,  as  In  Arkansas,  the  qaestion  is 
settled  by  statute.  Ehsey  v.  State,  47  Ark. 
572,  2  S.  W.  337.  The  doctrine  as  laid  down 
in  the  Blackburn  and  Kingsbury  Gases  pro- 
ceeds upon  the  theory  that  the  act  of  con- 
spiracy is  the  same  act  as  that  by  which  the 
conspiracy  is  consummated;  to  which  doubt- 
ful theory  is  applied  the  common-law  doc- 
trine that  the  same  act  cannot  be  both  fel- 
ony and  misdemeanor,  and  that  where  a  mis- 
demeanor was  raised  to  the  grade  of  felony 
it  became  more  heavily  punishable,  and  there- 
by ceased  to  be  a  misdemeanor.  At  the  com- 
mon law,  a  person  under  Indictment  for  a 
mere  misdemeanor  had  the  privilege  of  fall 
defense  by  counsel,  the  right  to  a  copy  of  the 
Indictment,  and  a  special  Jury,  not  permitted 
in  felony;  and  this  difference  in  procedure, 
together  with  the  distinction  In  the  punish- 
ments, and  the  real  or  supposed  difference  hi 
the  enormity  of  the  offenses,  constituted  the 
reason  for  the  rule.  1  Bish.  New  Cr.  Law,  H 
804,  805.  The  distinction  between  felony  and 
misdemeanor  having  been  largely  abrogated 
by  statutory  provisions  in  the  various  states, 
it  has  been  held  in  some  states  that,  as  the 
reason  failed,  the  law  ceased  to  operate.  But 
without  reference  to  statutory  provisions,  the 
better  doctrine  and  the  weight  of  authority 
and  reason  seem  to  be  against  the  appllcatioD 
of  the  rule  to  cases  of  consphracy.  Bays  Mr. 
Bishop  (1  New  Gr.  Law,  (  792):  "Where  the 
Indictment  is  for  a  conspiracy  to  commit  an 
offense,  and  the  proofs  establish  that  the  con- 
spirators actually  committed  It;  or  for  man- 
slaughter, and  murder  Is  shown;  or  for  lar- 
ceny, and  It  was  perpetrated  in  the  course 
of  a  burglary  or  a  robbery,  *  •  •  In 
these  and  the  like  cases  the  defendant  may 
be  convicted  of  what  is  charged  against  him, 
if,  like  what  is  not  charged,  it  Is  sustataied 
by  the  evidence."  And,  though  the  same 
criminal  thing  which  Is  a  felony  cannot  also 
be  a  misdemeanor,  "yet,  if  to  what  consti- 
tutes a  misdemeanor  something  Is  added,  the 
combination  may  be  a  felony;  tai  which 
case,  according  to  Hawkins,  If  the  indictment 
is  for  misdemeanor,  and  the  added  act  which 
makes  the  felony  appears  at  the  trial,  ophh 
ions  are  divided  as  to  whether  or  not  thoe 
can  be  a  conviction  for  the  misdemeanor. 
His  decision  is  that  there  can  be,  and  there  Is 
great  weight  in  the  reason,  namely,  'because 
the  king  may  proceed  against  the  offender  as 
he  sees  fit,  either  as  a  trespasser  or  a  fdon.' 
This,  therefore,  may  be  deemed  the  better 
doctrine."  1  BIsh.  New  Or.  Law,  S  812.  Mr. 
Bishop,  In  this  section,  deplores  the  American 
cases  which  follow  the  KUigsbnry  Case,  and 
quotes  approvingly  from  Lord  Denham  In 
Reg.  V.  Dutton,  11  Q.  B.  929:  "The  fdony 
may  be  pretended  to  extinguish  the  misde- 
meanor, and  then  may  I>e  shown  to  be  bat  ■ 
false  pretense;  and  otttre  Immunity  has 
ijigitized  by  VjO- 
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sometimes  been  obtained  by  varying  the  de- 
scription of  the  offense,  according  to  the  pris- 
oner's Interest.  He  lias  been  liberated  on 
botb  charges,  solely  because  be  was  guilty 
upon  both."  And  in  direct  reference  to  the 
Kingsbury  Case,  and  the  cases  following,  iu- 
dodtng  the  Blackburn  Case,  Mr.  Bishop  says: 
"A  conspiracy  to  commit  a  felony  is  a  step 
toward  the  consummation,  but  It  is  only  mis- 
demeanor. There  are  American  cases  which 
seem  to  hold  that  If  parties  on  trial  for  such 
a  conspiracy  are  shown  to  have  proceeded  In 
it  to  the  accomplished  felony,  the  misde- 
meanor Is  merged,  and  they  cannot  be  con- 
Ticted,— «  rule,  the  authorities  agree,  not  ai>- 
jtUcable  where  the  object  of  the  conspiracy  Is 
a  misdemeanor.  This  doctrine,  the  reader 
percelTes,  is  contrary  to  Just  principles.  It 
has  been  rejected  in  England,  and,  though 
there  may  be  states  in  which  It  is  binding  on 
the  courts,  it  is  not  to  be  deemed  general 
American  law."  Again,  In  section  815,  sob- 
sec  3:  "The  general  principle,  both  of  nat- 
ural Justice  and  of  law,  permits  the  prose- 
cuting power  to  bring  an  offender  to  trial  for 
so  much  of  his  offending  as  it  pleases.  And 
If  Its  pleasure  Is  to  overlook  a  felony,  even 
thongb  It  was  the  Instrument  by  which  a 
misdemeanor  was  accomplished,  the  clem- 
ency, according  to  the  ordinary  course  of 
legal  things,  and,  it  would  appear,  according 
also  to  the  dictates  of  the  mere  uneducated 
reaB<»,  is  not  a  wrong  to  its  recipient  where- 
of he  can  complain.  Though  the  opposite 
doctrine  Is  not  altogether  without  support  in 
reason.  It  la  believed  that  the  foundation  of 
reason  for  this  one  is,  on  the  whole,  the 
broader  and  firmer."  See,  also.  Com.  v. 
Dean,  109  Mass.  S40,  which  seems  in  prlnd- 
jde  to  conflict  with  the  Kingsbury  Case; 
State  V.  Setter,  57  Conn.  467,  18  Att  782,  14 
Am.  St  Rep.  121,  approving  the  doctrine  laid 
down  in  Reg.  v.  Button,  supra,  and  Reg.  v. 
Neale,  1  Denlson,  Cr.  Cas.  87.  Curiously 
enough.  In  the  Blackburn  Case,  no  reference 
is  made  to  the  statutory  proTlsions  as  to  of- 
fenses of  differing  degree  (Cr.  Code  Prac.  t( 
262-265),  which  are  considered  In  Usher  v. 
Com.,  2  Dnv.  394,  in  the  opinion  by  Chief 
Justice  Marshall.  The  omission  is  the  more 
striking  because  in  the  Blackburn  Case  the 
conspiracy  seems  to  be  treated  as  a  step  in 
the  commission  of  the  felony.  Section  264 
provides:  "If  an  offense  be  charged  In  an 
Indictment  to  have  been  committed  with  par- 
ticular circmnstances  as  to  time,  place,  per- 
son, property,  value,  motive,  or  intention,  the 
offense  without  the  circumstances,  or  with 
part  only,  is  included  in  the  offense,  although 
that  charged  may  be  a  felony,  and  the  of- 
fense, without  the  circumstances,  a  misde- 
meanor only."  Section  265  provides:  "If  the 
proof  show  the  defendant  to  be  guilty  of  a 
higher  degree  of  the  offense  than  Is  ctmrged 
In  fbe  indictment,  the  Jury  shall  find  him 
gnOty  of  the  degree  charged  in  the  indict- 
ment" Under  section  262  et  seq.  it  has 
been  Iidd  that  under  an  Indictment  for  the 


felony  of  striking  with  a  deadly  weapon  with 
intent  to  kill,  conviction  could  be  bad  for  as- 
sault and  battery.  Com.  v.  Duncan,  91  Ky. 
592,  16  S.  W.  530.  And  in  Com.  v.  Bright. 
78  Ky.  238,  a  conviction  of  breach  of  the 
peace  was  held  a  bar  to  an  indictment  for 
the  felony  of  maliciously  striking  and  wound- 
ing with  a  deadly  weapon.  Said  the  court  in 
the  opinion  by  Judge  Hargis:  "It  Is  urged 
that  the  charge  contained  in  the  indictment 
constitutes  a  felony,  and  that  the  breach  of 
the  peace  Is  merged  in  it  It  may  be  admit- 
ted that  the  indictment  ctiarges  a  felony,  but 
there  is  no  merger,  because  the  law  is  thus 
written'  in  the  sections  of  the  Code  quoted." 
The  opinion  in  the  Bright  Case,  directly  con- 
struing the  Code  provisions,  is  in  conflict  with 
the  decision  in  the  Blackburn  Case,  in  which 
those  provisions  were  not  considered,  and 
must  be  considered  to  overrule  the  earlier 
case.  In  the  present  case,  the  appellants  can- 
not be  heard  to  complain  that  they  were  con- 
victed of  a  misdemeanor  only,  and  deprived 
of  a  trial  for  a  felony. 

The  other  questions  raised  on  this  appeal 
may  be  briefly  disiposed  of.  The  principal  ob- 
jection Is  to  the  instruction  given  by  the  court. 
The  instruction  given  seems  to  us  to  cover  the 
ground  attempted  to  be  covered  by  the  instruc- 
tions offered  on  bdialf  of  the  defense,  and, 
taken  as  a  whole,  to  do  so  correctly.  It  begins 
with  the  definition  of  a  conspiracy,  and  a 
statement  in  general  terms  of  the  elements  of 
fraud.  It  then  proceeds  to  state  what  is  nec- 
essary to  be  believed  by  the  Jury  in  order 
to  convict  the  defendants  on  trial.  To  this 
part  cf  the  instmction  no  objections  seem  to 
be  made.  In  the  general  statement  or  pream- 
ble it  la  stated  that  "a  conspiracy  may  be 
proved  by  testimony  tliat  It  was  actually  en- 
tered into,  or  it  may  be  inferred  by  the  Jury 
from  the  facts  and  drcnmstances  In  evidence;" 
and  the  use  of  the  word  "Inferred"  is  objected 
to.  But  the  instruction  proceeds:  "Provided, 
ta  either  state  of  case,  that  the  Jury  believe 
beyond  a  reasonable  doubt  that  it  existed." 
This,  In  effect,  was  a  direction  to  the  Jury  that 
they  must  believe  beyond  a  reasonable  doubt 
from  direct  testimony,  that  a  conspiracy  was 
actually  entered  into,  or  from  the  facts  and 
circumstances  in  evidence  that  a  conspiracy 
existed.  And  in  the  second  part  of  the  in- 
struction they  are  again  required  to  "believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  in  PulBSld  county,  within  twelve  months 
before  the  finding  of  the  Indictment,  the  de- 
fendants, •  •  •  or  any  two  or  more  of 
them,  conspired  or  agreed  with  each  other  to 
prejudice  and  defraud  the  Somerset  Banking 
Company  of  its  money,"  etc.  Whether  the 
statement  hi  the  preamble  vras  necessary  or 
not  "^0  ue  unable  to  see  how  it  could  have 
prejudiced  the  defense. 

The  testimony  as  to  the  entries  In  the  indi- 
vidual ledger  was  properly  admitted,  in  view 
of  the  contract  shown,  by  which  these  two  de- 
fendants, for  a  stipulated  sum,  undertook  to 
run  the  bank  and  keep  the  books.    That  txrak 
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was  under  Qielr  control,  kept  by  derks  who 
were  under  their  control.  The  manner  In 
which  they  had  It  kept  was  admissible  as  evi- 
dence, In  connection  with  the  other  circum- 
stances shown  In  the  case,  tending  to  show 
their  guilty  knowledge  and  fraudulent  Intent. 
For  the  reasons  given,  the  Judgment  la  af- 
firmed. 


ALDERSON  v.  ALDERSON'S  GUARDIAN. 

SAME  T.  ALDERSON.i 

(Court  of  Appeals  of  Kentucky.    Sept.  18, 
1902.) 

BASTARDS  —  JUnOMBNT  FOR  SUPPORT  NOT 
SATISFIED  BY  MARRIAOH  OF  PARENTS— DI- 
VORCE—ABANDONMENT— UABILITT  OF  WIFE 
FOR  COSTS— ALIMONY. 

1.  It  constitutes  no  defense  to  an  action  to 
enforce  a  judgment  against  the  putative  father 
for  the  support  of  a  bastard  that  the  defendant 
has  mairied  the  mother,  and  thus  rendered  the 
child  legitimate. 

2.  Though  a  judgment  of  divorce  cannot  be 
reviewed  on  appeal,  the  action  of  the  chancel- 
lor in  the  matter  of  adjudging  the  costs  and  as 
to  alimony  and  maintenance  can  be  reviewed. 

3.  In  granting  the  husband  a  divorce  it  was 
error,  under  K.y.  St.  i  000,  to  adjudge  the 
costs  against  the  wife,  where  she  had  no  estate 
to  pay  the  same,  and,  besides,  was  not  in  fault; 
but  the  husband  should  instead  have  been  ad- 
judged to  pay  the  costs  of  the  wife,  including 
a  reasonable  attorney's  fee. 

4.  Where  the  husband  married  the  wife  to  end 
a  prosecution  against  him  for  her  seduction, 
and  it  is  apparent  that  his  offer  to  marry  her 
was  not  made  in  good  faith,  but  for  the  pur- 
pose of  obtaining  an  Improper  advantage  of 
her,  the  fact  that  under  the  exciting  circum- 
stances attending  the  marriage  she  refused  to 
live  with  him  did  not  entitle  him  to  a  divorce 
on  the  ground  of  abandonment,  as  she  offered 
in  a  few  days  thereafter  to  live  with  him  as 
his  wife;  and  she  is  therefore  entitled  to  main- 
tenance and  alimony  and  to  the  custody  of  the 
child. 

Appeals  from  circuit  court,  Henderson  coun- 
ty. 

"To  be  officially  reported." 

Action  by  the  commonwealth  of  Kentucky, 
for  the  use  of  the  Ohio  Valley  Banking  & 
Trust  Company,  guardian  of  Lola  Alderson, 
against  J.  W.  Alderson  and  others,  to  enforce 
a  judgment,  consolidated  with  an  action  by 
John  W.  Alderson  against  Rosa  Alderson  for 
divorce.  Judgment  In  first-named  action  grant- 
ing relief  sought,  and  defendant  appeals. 
Affirmed.  Judgment  In  second-named  action 
granting  divorce  and  adjudging  costs  against 
defendant,  and  defendant  appeals.    Reversed. 

W.  P.  McClaIn  and  Qlvens  &  Glvens,  for 
John  W.  Alderson.  Thos.  E.  Wardi  for  Lola 
Alderson's  guardian  and  Rosa  Alderson. 

O'REAR,  J.  Appellee  John  W.  Alderson  Is 
charged  with  having  seduced  Rosa  Green  un- 
der a  promise  of  marriage,  an  Issue  of  which 
was  the  birth  of  a  bastard  child,  appellee  Lola 
Alderson.  The  mother  of  the  child  caused  to 
be  instituted  bastardy  proceedings  against  the 

>  Reported  by  Edward  W.  Hinei,  Esq.,  of  the  Frank- 
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putative  fiither,  resulting  In  a  judgment  being 
rendered  In  the  county  court  of  Henderson 
county  against  said  appellee  for  the  sum  of 
f  1,350  and  costs,  to  be  paid  In  installments  of 
$2S,  beginning  on  the  Sd  day  of  March,  1898, 
and  $2S  on  the  3d  day  of  every  fourth  month 
thereafter  for  18  years.  It  was  shown  that 
the  appellee.  Instead  of  paying  or  In  any  wise 
securing  the  payment  of  the  Judgment,  or  any 
part  of  It,  was  confined  In  the  county  jail  un- 
der the  writ  of  capias  ad  satisfaciendum  for 
10  days,  at  the  end  of  which  time  he  took 
advantage  of  an  Insolvent  debtor's  oath,  and 
was '  discharged  from  custody.  An  execnti:n 
—the  writ  of  fieri  facias— Issued  against  him 
upon  that  Judgment,  and  was  returned  "No 
property  found."  The  grand  Jury  of  Hender- 
son county  Indicted  appellee,  charging  him 
with  the  felony  of  having  seduced  Rosa  Green, 
an  unmarried  girl,  under  21  years  of  age,  un- 
der promise  of  marriage,  and  of  having  tidied 
to  marry  her  as  agreed.  Just  upon  the  eve 
of  the  trial,  and  with  the  admitted  purpose  of 
preventing  a  conviction,  appellee  proposed  to 
make  good  his  promise,  and  marry  the  prose- 
cutrix. This  proposal,  under  Ky.  St  |  1214, 
as  held  by  this  court  In  the  case  of  Com.  v. 
Wright,  27  S.  W.  816,  enOtled  the  defendant 
to  a  discharge,  even  If  the  girl  refused  to 
marry  him.  But  in  this  case  the  girl  accepted 
the  proposal,  and  they  at  once  repaired  to  the 
office  of  the  county  court  clerk,  and  were  mar- 
ried. The  evidence  shows  that  there  was 
much  confusion  and  excitement  among  those 
witnessing  the  incident.  The  girl  was  labor- 
ing under  Intense  excitement,  and  was  weq)- 
Ing.  She  had  left  her  baby,  for  the  time  nec- 
essary for  this  ceremony.  In  the  custody  of 
some  one  outside  of  the  room,  and  Immedlate- 
1.T  after  the  ceremony  returned  to  It  Appel- 
lee caused  some  three  or  four  of  bis  friends 
and  kinsmen,  selected  expressly  for  the  pur- 
pose, to  Immediately  accompany  bim  to  his 
wife,  where  he  proposed  to  take  her  to  bJs 
home.  The  evidence  Is  conflicting  as  to  bow 
the  proposal  was  made.  According  to  appel- 
lee's version  and  that  of  his  witnesses.  It  was 
that  he  proposed  to  take  the  wife  home  to  live 
with  bIm,  and  that  she  replied  that  she  would 
rather  be  In  her  grave,  and  that  she  declined. 
As  many  witnesses  upon  the  other  side  testi- 
fied that  when  appellee  made  the  proposal  his 
wife  responded,  "I  don't  see  how  you  can 
exi»ect  me  to  live  with  you  now  after  having 
treated  me  and  spoken  of  me  as  yon  have;" 
that  thereupon  appellee  turned  around,  and 
exclaimed  to  his  witnesses,  "Gentlemen,  yon 
have  heard  the  proposal  and  her  rejection;" 
that  thereupon  he  left  her,  and  declared  that 
he  would  never  live  with  her.  Wlthbi  a  short 
time  thereafter,  and  after  she  had  time  to  be 
composed,  she  stated  to  an  uncle  of  appellee, 
which  fact  was  communicated  to  him,  that  she 
was  willing  to  live  with  him  as  bis  wife,  and 
would  do  so  If  he  would  call  for  her.  She 
was  then  staying  with  her  father.  Appellee 
declined,  and  at  the  end  of  one  year  brought 
a  suit  against  bis  wife  for  divorce,  alleging 
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Out  she  had  abandoned  blm.  Upon  the  proof 
above  set  forth  the  circuit  court  decreed  to 
him  an  absolute  divorce,  and  adjudged  that 
he  recover  hla  costs  against  her.  There  was 
nothing  said  about  the  custody  of  the  child. 
In  her  answer  the  wife  denied  that  she  was 
or  had  been  unwUllng  to  live  with  the  appel- 
lee as  his  wife,  and  she  aslced,  in  a  motion 
made,  tor  maintenance  and  allowance  to  en- 
able her  to  prepare  her  defense  In  the  suit 
Tills  motion  seems  not  to  have  been  acted  up- 
on. From  the  Judgment  of  divorce  adjudging 
the  costs  against  appellant  and  refusing  her 
any  relief  she  has  prosecuted  an  appeal.  This 
Ls  one  of  the  questions  In  one  of  the  cases  here 
to  be  decided. 

In  the  petition  flled  in  the  name  of  the  com- 
monwealth of  Kentucky  for  the  use  of  Ohio 
Valley  Banking  &  Trust  Company,  guardian 
for  Lola  Alderson,  against  J.  W.  Alderson 
and  others,  as  the  heirs  of  J.  J.  Alderson,  de- 
ceased (J.  J.  Alderson  having  been  the  father 
of  appellee  J.  W.  Alderson),  the  recovery  of 
tbe  Judgment  In  favor  of  the  commonwealth  | 
for  the  use  of  tbe  infant  above  recited  was 
set  forth.  The  fact  that  he  had  been  dis- 
charged from  custody  under  the  Insolvent  debt- 
or's oath  and  of  the  return  of  no  property  waa 
■hown.  The  petition  then  alleged  that  after 
John  W.  Alderson,  appellee,  had  Incurred  the 
liability  to  the  infant  above  named,  he  had 
made  a  voluntary  conveyance  of  some  land 
owned  by  him  to  his  father,  tbe  father  know- 
ing of  appellee's  purpose  to  defraud  the  said 
Infant,  and  to  prevent  the  collection  of  any 
Judgment  that  might  be  rendered  on  said 
daim.  The  land  was  described  in  the  petition. 
It  was  also  charged  that  the  decedent,  3.  J. 
Alderson,  had  died  intestate,  and  that  appel- 
lee John  W.  Alderson  bad  inherited  one-fifth 
of  his  estate,  subject  to  the  widow's  dower; 
and  the  land  so  Inherited  was  described  In  the 
petition.  A  lien  was  created  by  the  service  of 
the  snmmons  upon  this  petition  based  upon 
the  return  of  "No  property  found,"  nn^er  sec- 
tion 439  of  the  Code.  The  defense  relied  upon 
by  John  W.  Alderson  to  that  proceeding,  and 
practically  the  only  defense  relied  on  so  far 
as  alfectlng  his  Interest  In  the  undivided  es- 
tate, was  that  by  the  marriage  with  the  moth- 
er of  the  child,  Lola,  it  became  legitimate,  and 
was  thereby  recognized  by  him  as  his  child, 
and  that  every  purpose  of  the  statute  had 
been  served,  and  that  the  Judgment  became 
thereby  satisfied.  Under  section  1214  of  the 
statute  concerning  seduction  of  a  female  under 
21  years  of  age  under  promise  of  marriage  It 
b  provided:  "No  prosecution  shall  be  Insti- 
tuted when  the  person  charged  shall  have  mar- 
ried the  girl  seduced;  and  any  prosecution  In- 
stituted shall  be  discontinued,  if  the  party 
accused  marry  the  girl  seduced  before  final 
Judgment."  Section  1396  of  Kentucky  Stat- 
utes reads  as  follows:  "If  a  man  having  had 
a  child  by  a  woman  shall  afterwards  marry 
her,  such  child  or  Its  descendants.  If  recog- 
nised by  blm  before  or  after  marriage,  shall 
be  deemed  legitimate."    Under  this  section  It 


is  argued  for  appellee  that  tbis  snlt  is  based 
solely  on  the  assumption  that  the  child  Is  a 
bastard,  and  it  Is  argued  that  such  a  marriage 
makes  lawful  that  which  until  then  was  nn- 
lawfuL  We  cannot  agree  that  the  effect  of 
the  marriage  can  be  extended  beyond  tbe  plain 
and  manifest  purpose  of  the  sections  in  which 
tbe  subject  Is  treated.  Under  section  1214  the 
full  extent  of  the  marriage  is  to  end  the  pros- 
ecution for  seduction.  Any  other  liability  that 
the  parties  may  have  Incurred  will  remain  un- 
til otherwise  discharged.  Section  1398  is  found 
in  the  chapter  on  "Descent  and  Distribution," 
and  has  to  do  alone  with  those  subjects.  It 
is  an  enabling  statute,  qualifying  the  recog- 
nized bastard  otTspring  of  a  decedent  to  in- 
herit his  estate  in  case  of  his  dying  intestate. 
Under  the  bastardy  statute  the  proceeding  Is 
not  for  the  benefit  of  tbe  mother  of  the  chUd. 
Construing  the  earliest  statutory  provisions  on 
this  subject,— the  statute  of  18  BUz.  c.  8,— this 
coturt,  in  an  opinion  delivered  by  Cbief  Justice 
Robertson  in  the  case  of  Com.  v.  Turner,  4 
Dana,  Sll,  said:  "These  legislative  enact- 
ments were  evidently  intended  for  securing 
three  different  objects:  First,  the  welfare  of 
helpless  and  destitute  bastard  children;  sec- 
ond,  the  relief  of  the  parishes  from  the  bur- 
den of  supporting  such  persons;  and,  third. 
Justice  to  their  mothers,  and  the  oiforcement 
of  the  natural  obligations  of  their  fathers.  It 
is  evident  that  our  statute  of  1795,  prescribing 
the  mode  of  proceedhig  in  cases  of  bastardy. 
Is  but  a  re-enactment  of  the  substance  of  that 
of  George  II,  only  more  detailed  and  expan- 
sive in  its  provisions."  The  court  held  that 
the  mother  was  incompetent  to  effect  a  com- 
promise of,  or  to  In  any  wise  control,  the  pro- 
ceedings In  the  prosecution  after  It  had  once 
been  instituted;  that  It  was  a  matter  hi  which 
the  child  primarily,  and  the  public  as  well,  had 
an  Interest,  and  which  would  be  enforced  with- 
out references  to  the  wishes  or  conduct  of  the 
principals  in  the  preceding  acts.  This  ophiion 
was  later  followed  in  the  case  of  Com.  v.  Da- 
vis, 6  Bush,  295.  If  the  parties  could  not  com- 
promise such  proceeding  before  Judgment,  It 
must  follow  with  equal  force  that  they  could 
not  compromise  or  otherwise  render  nugatory 
the  Judgment  that  had  been  rendered  in  such 
a  proceeding.  If,  by  their  subsequent  mar- 
riage,—in  other  words,  their  contract,— they 
conld  discharge  the  father  from  the  claims  of 
the  infant  and  the  public  Imposed  by  tbe  Judg- 
ment of  tbe  county  court.  It  would  be  leaving 
the  enforcement  of  this  wholesome  statute  to 
the  discretion  and  will  of  designing  and  fre- 
quently unprincipled  fathers  and  weak,  foolish 
mothers.  This,  it  was  declared  in  Com.  v. 
Turner,  the  state  would  not  allow.  In  this 
case  the  circuit  court  disallowed  this  defense 
of  Alderson,  the  putative  father,  and  he  has 
appealed.  We  are  of  opinion  tliat  the  Judg- 
ment upon  this  branch  of  the  case  should  be 
affirmed,  which  is  done,  with  damages. 

The  two  cases  above  referred  to  were  con- 
solidated and  heard  together,  and,  while  we 

cannot  review  the  action  of  therdrcult  court 
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In  gnrntliiK  the  divorce  to  appellee  Jobn  W. 
Alderson,  we  can  review  Its  action  upon  the 
matter  of  adjudging  the  costs  and  upon  the 
subject  of  alimony  and  maintenance.  The  cir- 
cuit court  erred  In  adjudging  the  costs  against 
tlie  wife.  It  was  not  shown  that  she  had  any 
estate  to  pay  the  same.  Furthermore,  in  our 
opinion,  it  was  not  shown  that  she  was  In 
fault.  Section  flOO,  Ky.  St.,  is:  "In  actions 
for  alimony  and  divorce,  the  husband  shall 
pay  the  costs  of  each  party,  unless  It  shall  be 
made  to  appear  In  the  action  the  wife  is  in 
fault  and  has  ample  estate  to  pay  the  same." 
On  this  branch  of  the  case  the  court  Is  of  opin- 
ion that  the  husband  should  have  been  adjudg- 
ed to  pay  the  costs  of  the  wife,  Including  a 
reasonable  fee  to  her  attorney.  This  fee  is  to 
be  ascertained  by  the  court  as  In  other  cases. 
Whitney  v.  Whitney,  7  Bush,  620;  Williams 
V.  Monroe,  18  B.  Mon.  614. 

The  court  Is  further  of  opinion  that  the  offer 
of  the  husband  under  the  circumstances  and 
at  the  time  that  It  was  made  was  not  In  good 
faith,  and  was  made  for  the  purpose  of  obtain- 
ing an  undue  and  Improper  advantage  over  bis 
wife.  It  has  the  appearance  of  being  a  stud- 
led  and  heartless  scheme  ta  overreach  this  al- 
ready sufHclently  wronged  young  woman. 
Furthermore,  even  had  she  abandoned  the  hus- 
band under  the  excitement  and  the  circum- 
stances attending  that  occasion,  her  subse- 
quently recanting,  and  within  a  few  days 
offering  to  submit  to  all  the  wifely  duties, 
deprives  him  of  any  right  to  institute  and  pros- 
ecute an  action,  for  divorce  upon  the  ground 
of  her  abandonment  We  hold  that  in  all  she 
did  in  this  litigation,  so  far  as  this  record  dis- 
closes, she  was  right;  In  all  that  he  did,  so  far 
as  this  record  discloses,  except  in  the  one  act 
of  marrying  the  woman,  he  was  wrong.  He 
should  not  have  been  granted  a  divorce,  but 
that  we  cannot  now  remedy.  Upon  a  return 
of  the  case,  however,  the  circuit  court  will  as- 
certain and  allow  to  the  wife  what  will  be  a 
reasonable  sura  for  her  maintenance  and  ali- 
mony (Wllmore  v.  Wilmore,  15  B.  Mon.  40; 
Tllton  V.  Tllton  [Ky.]  29  8.  W.  290),  and  will 
award  her  the  custody  of  the  child. 

The  Judgment  in  the  divorce  case  is  reversed 
to  this  extent  and  the  cause  remanded  for 
proceedings  not  Inconsistent  herewith. 


MAGOFFIN   V.    BOYLB   NAT.   BANK   OP 
DANVILLE.  1 

(Court  of  Appeals  of  Kentncky.    Sept.  17, 
1902.) 

HUSBAND  AND  WIFE— PERSONAL  LIABILITT 
OP  WIFE  AS  SURBTT— MORTOAOB  BY  WIFE 
TO  INDEMNIFY  HUSBAND'S  SURBTY-CRKD- 
rrOR'S  RIOHT  TO  BE  SUBSTITUTED— POWER 
OF  NATIONAL  BANK  TO  ENFORCE  HORT- 
OAOE  ON  LAND— PLEDGE  OF  PROPERTY  BY 
WIPE  TO  SECURE  HUSBAND'S  DEBT— NOVA- 
■nON— PLACING  NOTE  ON  FOOTING  OF  BILL 
OP  EXCHANGE— STATUTE  OF  LIMITATIONS. 

1.  A   married    woman    incurred   no   personal 
liability  by  signing  her  husband's  note  as  surety. 

2.  Where  a  mortgage  executed  by  a  wife  to 

'Reported  by  Edward  W.  Hinea,  Esq.,  ot  tba  Frank- 
tort  bar,  and  formerly  state  reporter. 


her  husband's  surety  does  not  recite  merely 
that  it  is  intended  to  indemnify  the  snrety,  but 
recites  that  it  is  intended  to  secore  the  debt, 
the  creditor  is  entitled  to  be  substituted  to  tlie 
rights  of  the  surety,  though  the  surety  has  be- 
come bankrupt,  and  is  thereby  released  from 
the  debt 

3.  Proof  that  such  a  mortgage  was  only  in- 
tended to  indemnify  the  surety  is  insufficient 
to  overcome  the  language  of  the  instmmoit  it- 
self. 

4.  Though  a  national  bank  is  not  aatborized 
to  take  mortgages  upon  real  estate,  it  may  be 
substituted  to  the  rights  of  a  surety  who  has 
taken  such  a  mortgage. 

6.  Where  a  wife  executes  a  mortgage  on  her 
property  to  secure  the  debt  of  her  husband,  she 
does  not  stand  as  his  surety,  and  her  property 
is  not  released  by  a  novation  that  would  re- 
lease a  mere  surety. 

6.  To  place  a  note  upon  the  footing  of  a  bill 
of  exchange  it  must  be  not  only  payable  and 
negotiable  at  an  incorporated  banlc,  but  in- 
dorsed to,  and  discounted  by,  the  l>ank  at  which 
it  is  payable,  or  by  some  other  incorporated 
bank. 

7.  The  five-year  statute  of  limitations  has  no 
application  to  a  promissory  note  which  has  not 
been  thus  placed  upon  the  footing  of  a  bill  of 
exchange. 

Appeal  from  circuit  court,  Mercer  ooonty. 

"Not  to  be  officially  reported." 

Action  by  the  Boyle  National  Bank  of  Dao- 
vlUe  against  Emma  Magoffin  to  enforce  a 
mortgage  lien.  Jndg;ment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

P.  B.  Thompson,  Sr.,  and  Robert  Harding, 
for  appellant    R.  P.  Jacobs,  for  appellee. 


HOBSON,  J.  On  March  6,  1889,  Eb  Ma- 
goffin borrowed  of  the  Boyle  National  Bank 
$10,400,  and  executed  therefor  his  note,  sign- 
ed by  his  wife,  Emma  T.  Magoffin,  and  D. 
0.  Tncker  as  sureties,  and  he  and  his  wife 
executed  to  Tucker  a  mortgage  upon  her  flve- 
slxths  interest  in  266  acres  of  land.  On  No- 
vember 9,  1892,  Magoffin  borrowed  from  the 
bank  $1,000  more,  and  gave  a  similar  note, 
and  he  and  his  wife  executed  another  mort- 
gage on  the  land  to  secure  It  There  were 
three  renewals  of  the  note  for  $10,400,  which 
were  signed  by  his  wife  and  Tucker,  but  after 
this  she  declined  to  sign  the  renewal  notes, 
which  were  executed  by  her  husband  and 
Tucker  from  time  to  time,  at  intervals  of  six 
months,  tmtll  May,  1896;  the  interest  for 
six  months  In  advance  being  Included  In  the 
new  note  at  each  renewal.  After  this  Tuck- 
er became  bankrupt,  and  the  bank  sought  in 
this  action  to  enforce  a  lien  on  the  land  for 
the  payment  of  its  debt,  purged  of  all  usury. 
The  wife  defended  upon  three  grounds: 
First  The  bank  had  no  lien  upon  her  land, 
and  could  not  be  subrogated  to  the  mortgage 
Hen  of  Tucker.  Second.  She  occupied  the  po- 
sition of  a  surety,  and  her  land  was  dischar- 
ged by  the  renewals  of  the  note,  accepted  by 
the  bank,  which  she  had  declined  to  sign- 
Third.  The  action  was  barred  by  limitation, 
not  having  been  brought  within  five  yeus 
after  the  maturity  of  the  original  note. 

V  B.  Bee  Hueband  and  WU«,  voL  M,  Caot  DlS.  H 

682,  683. 
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1.  tin.  Magoffin  was  a  stranger  to  the 
debts,  and  in  no  way  personally  liable  for 
them,  only  her  land  was  pledged  for  their 
payment.  Being  a  married  woman,  her  sig- 
n&cnre  to  the  note  of  her  husband  imposed 
CO  personal  liability  upon  her.  In  Taylor  y. 
Bank,  87  Ky.  398,  9  S.  W.  240,  it  was  held 
that  where  the  mortgage  of  the  wife  is  sim- 
ply to  Indemnify  and  save  harmless  the  sure- 
ty, and  not  for  the  tietter  protection  of  the 
debt  or  Intended  as  a  fond  for  its  paymrat, 
a  trust  does  not  attach  to  It  for  the  creditor, 
and  that  no  action  can  be  maintained  where 
the  surety  has  paid  nothing,  and  cannot  be 
made  to  pay.  But  in  that  case  it  was  stipu- 
lated in  the  mortgage  that  If  the  surety  was 
not  required  to  pay  any  part  of  the  debt, 
"this  conveyance  will  stand  for  naught;  oth- 
erwise. It  will  remain  in  full  force."  The 
mortgages  In  this  case  are  all  alike.  The  ma- 
terial part  of  the  first  mortgage  reads  as  fol- 
lows: "This  deed  of  mortgage,  made  and  exe- 
cuted this '  day  of  March,  1889,  between 

Smma  T.  Magoffin  and  Eb  Magoffin,  her  hus- 
band, of  Mercer  county,  state  of  Kentucky, 
party  of  the  first  part,  and  De  Witt  O.  Tuck- 
er, of  Boyle  county,  state  of  Kentucky,  party 
of  the  second  part,  wltnesseth:  That  where- 
as, said  Tucker,  party  of  the  second  part, 
bath  this  day  become  bound  as  surety  for 
said  Eb  Magoffin,  party  of  the  first  part.  In  a 
note  for  the  sum  of  $10,400,  dated  this  day, 
and  payable  in  six  months  from  date  to  the 
Boyle  National  Bank,  now,  in  consideration 
of  the  premises,  and  to  secure  said  debt,  and 
an  interest  and  cost  accruing  thereon,  and  all 
renewals  of  said  note,  and  the  further  sum  of 
one  dollar  cash  in  band  paid  by  said  party  of 
the  second  part,  the  said  party  of  the  first 
part  do  hereby  sell,  alien,  and  convey  to  said 
Tocker,  iwrty  of  the  second  part,  the  follow- 
ing described  real  estate  [here  follows  descrlp- 
tkaa};  to  have  and  to  hold  said  tracts  of  land 
above  described  to  said  De  Witt  C.  Tucker 
and  bis  heirs  and  assigns  forever,  but,  never- 
theless. In  mortgage  to  secure  the  payment 
of  said  debt,  above  described,  to  the  Boyle 
National  Bank,  with  all  renewals  thereof,  and 
all  Interest  on  the  same,  and  all  cost  that 
may  accme  In  foreclosing  same,  and  to  save 
said  Tucker  harmless,  but,  nevertheless,  to  be 
void  upon  full  payment  by  said  Magoffin  of 
an  ot  said  debt,  interest  and  cost;  else  to 
be  and  remain  valid."  Tills  language  pledges 
the  land  for  the  payment  of  the  debt  and 
the  rule  is  that  when  the  security  is  given  to 
aecure  the  debt  In  order  to  relieve  the  sure- 
ty, or  to  enable  the  creditor  to  make  his 
debt  the  hitter  will  be  substituted  to  the 
rights  of  the  surety.  Macklln  v.  Bank,  83 
Ky.  318;  Black  v.  Kaiser,  91  Ky.  427,  16  S. 
W.  89.  We  therefore  conclude  that  although 
Todker  has  become  bankrupt,  and  is  thereby 
Tdeased  from  the  debt  and  has  paid  nothing, 
(tin  the  bank  may  enforce  the  mortgage. 
The  proof  offered  by  the  wife  to  the  effect 
that  the  mortgage  was  only  Intended  to  In- 
denmify  the  surety  Is  insufficient  to  overcome 


the  language  of  the  Instrument  Itself.  It  is 
earnestly  Insisted  that  as  the  national  bank- 
ing act  does  not  authorize  national  banks  to 
take  mortgages  upon  real  estate,  appellee  can- 
not be  allowed  to  be  substituted  to  the  rights 
of  the  surety,  as  this  would  allow  it  to  ac- 
complish by  indirection  what  the  statute  was 
designed  to  prevent  But  whatever  force 
there  might  be  In  this  as  an  original  proposi- 
tion, it  is  sufficient  to  say  that  the  law  has 
been  settled  otherwise.  Bank  v.  Whitney, 
103  U.  S.  09,  26  L.  Ed.  443;  Fortier  v.  Bank, 
112  U.  S.  439,  5  Sup.  Ct  234,  28  L.  Ed.  764, 
and  cases  cited. 

2.  Although  there  Is  a  confilct  of  authority 
on  the  question,  it  is  settled  in  this  state  that 
where  a  wife  executes  a  mortgage  on  her 
property  to  secure  the  debt  of  her  husband, 
she  does  not  stand  as  his  surety,  and  her 
property  Is  not  released  by  a  novation  that 
would  release  one  who  is  a  surety  on  the  note. 
Tipton  V.  Bank  (Ky.)  S3  &  W.  205;  Jarboe 
V.  Shiveley  (Ky.)  59  S.  W.  328,  and  cases 
dted. 

3.  The  notes  were  not  placed  upon  the  foot- 
ing of  a  bill  of  exchange,  but  were  simply 
executed  to  the  bank,  and  held  by  It  To 
place  a  note  upon  the  footing  of  a  bill  of  ex- 
change, it  must  be  not  only  payable  and  ne- 
gotiable at  an  Incorporated  bank,  but  Indorsed 
to,  and  discounted  by,  the  bank  at  which  it  is 
payable,  or  by  some  other  Incorporated  bank. 
Ky.  St  I  483.  The  five-year  statute  has, 
therefore,  no  application,  and  the  action  is  not 
barred  by  limitation.  Hobson  v.  Hobson's 
Ex'r,  8  Bush,  665;  CiUft  v.  WUllams  (Ky.)  51 
S.  W.  821. 

The  defect  in  the  petition  of  the  bank  as 
to  the  date  of  the  last  note  given  to  it  was 
cured  by  subsequent  pleadings. 

Judgment  affirmed. 


CITY  OP  COVINaTON  v.  JOHNSON.t 

(Court  of  Appeals  of  Kentucky.,  Sept.  18, 
1902.)  ' 

MUNICIPAL    CORPORATIONS  —  LIABILITT    FOR. 
FAILING  TO  KBBP  SIDEWALK  IN  REPAIR. 

1.  A  city  is  liable  for  personal  injuries  re- 
sulting from  its  negligent  failure  to  see  that  a 
sidewalk  is  kept  in  repair,  though  the  danger- 
ous condition  was  created  by  the  abutting  lot 
owner,  and  be  is  jointly  liable. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Thomas  Johnson  agahist  the  city 
of  Covington  to  recover  .damages  for  personal 
injuries.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

F.  J.  Hanlon,  for  appeUant  B.  F.  Grazlanl, 
for  appeUee. 

O'REAB,  J.  Appellee  was  injured  on  March 
8,  1900,  by  falling  over  an  obstruction  on  the 
sidewalk  on  Fourth  street  in  appellant  city. 
The  pavement  had  become  out  of  repair,  and 

'Reported  by  Edward  W.  Hinee,  Baq.,  o(  the  Frank- 
tort  bar,  and  formerly  itate  reporter. 
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had  remained  so  for  some  time.  It  became  so  i 
much  worse  on  the  5th  of  March,  because  of 
the  removal  of  a  nnmber  of  bricks  from  the 
pavement,  and  possibly  the  digging  of  a  ditch 
or  hole  there,— for  what  purpose  or  by  whom 
Is  not  shown,— that  a  plank  covering,  nailed 
together  In  the  shape  and  about  the  size  of 
an  ordinary  door,  was  placed  over  the  hole. 
This  condition  was  permitted  till  after  the  8th, 
the  date  of  the  Injury.  Appellee,  a  pedestrian, 
passing  along  this  sidewalk  at  night,  and  not 
knowing  of  this  unusual  derangement,  struck 
his  foot  against  the  plank,  which  projected 
above  the  level  of  the  pavement,  and  fell,  se- 
riously injuring  his  ankle  and  shoulder.  The 
night  was  dark,  and  the  preponderance  of 
proof  is  tliat  there  was  no  light  near  this  point 
Appellee  sued  for  $6,000  damages  because  of 
pain  ButFered,  loss  of  time,  and  of  permanent 
impabment  of  bis  ability  to  earn  money  be- 
cause of  the  injury.  Tbe  Jury  returned  a  ver^ 
diet  for  $558  for  appellant  Both  sides  sought 
a  new  triaL    The  city  alone  has  appealed. 

The  main  contention  made  by  appellant  is 
that  it  did  not  create  the  condition  through 
which  appellee  was  injured,  that  It  was  the 
lot  owner,  and  that  he  is  liable  primarily,  and 
should  be  made  to  bear  the  damage.  The  lot 
owner  was  not  before  the  court,  so  as  to  war- 
rant a  trial  against  him  In  a  proceedhig  for 
personal  Judgment.  It  may  be  true  that  the 
lot  owner  is  responsible  for  having  dug  the 
bole,  and  imperfectly  or  negligently  covering 
It  so  as  to  cause  the  injury  sued  for,  but  it 
Is  the  duty  of  the  city  to  see  that  its  streets 
are  kept  In  reasonably  safe  condition  for  trav- 
el upon  them.  If  It  falls  to  use  ordinary  care 
and  diligence  in  the  discharge  of  this  duty  to 
the  public,  it  Is  liable  for  injuries  occasioned 
thereby.  That  another  is  Jointly  liable  la  no 
excuse  for  the  city's  neglect  of  Its  duty.  City 
of  Covington  v.  Huber  (Ky.)  66  S.  W.  619. 
The  finding  of  the  Jury  that  tbe  covering  of 
this  hole,  and  leaving  it  so,  for  the  length  of 
time  shown  in  this  case  (at  least  three  days), 
was  negligent  and  that  the  city  knew  then, 
or,  by  the  exercise  of  ordinary  care,  could  have 
known,  of  it  In  time  to  remedy  the  defect  la 
fully  sustained  by  the  evidence.  The  court's 
proceedings  are  without  error. 

Judgment  affirmed,  with  damages. 


KENTUCKY     RIVER    LUMBBit     CO.     ▼. 

MOORB-WHIPPLB  LUMBER  CO.i 

(Court  of  Appeals  of  Kentucky.    Sept  17, 

1902.) 

CONSTnCCTION  OP  CONTRACT— SHTTLHMBNT 
OF  MUTUAL  ACCOUNTS. 
1.  An  agreement  between  plaintiff  and  de- 
fendant to  "relinquish  and  cancel  all  book  ac- 
counts, contracts,  and  demands  existing  be- 
tween said  parties"  must  be  construed  as  a  set- 
tlement of  all  mutual  accounts. 

Appeal  from  circuit  court,  Lee  county. 
"Not  to  be  officially  reported." 

'Reported  by  Edward  W.  Htnea,  Esq.,  of  the  Frank- 
tort  bw,  and  tormerlr  state  reporter. 


Action  by  Henry  0.  Moore  against  tbe  Ka- 
tucky  River  Lumber  Comjfaaj  to  enforce  two 
mortgage  liens.  Judgment  for  tbe  Moore- 
Whipple  Lumber  Company,  which  was  nih- 
stltuted  as  plaintifT,  and  tbe  defendant  ap- 
peals.   Reversed. 

Bobt  Rlddell,  O.  W.  Gourley,  and  O.  H. 
Pollard,  for  appellant  Beckner  &  Jooett 
for  appellee. 

BURNAM,  J.  This  suit  was  Instituted  in 
the  Lee  circuit  court  by  Henry  O.  Moore  to 
enforce  two  mortgage  liens  executed  to  blm 
by  the  Kentucky  River  Lumber  Company  up- 
on their  sawmill  plant  and  other  properties 
located  In  Beattyvllle,  Ky.,  to  secmre  notes 
aggregating  more  than  $15,000,  which  bad 
been  executed  for  borrowed  money.  Judg- 
ment was  rendered  thereon  at  tbe  July  term, 
1891.  Moore  subsequently  assigned  this  Judg- 
ment to  tbe  Moore-Whlpple  Lumber  Com- 
pany, of  Detroit  Mich.,  who  were  substituted 
In  his  place  as  plaintifFs  in  the  action;  and 
on  the  22d  of  July,  1892,  they  filed  an  amend- 
ed petition,  In  which  they  alleged  that  they 
had  paid,  at  the  request  of  tbe  Kentucky 
River  Lumber  Company,  $2,023.56  in  taxes, 
insurance,  and  boom  rents,  for  the  ben^t  of 
the  mortgaged  property,  after  the  InstttntioD 
of  the  suit  by  Moore,  and  in  accordance  with 
the  provision  of  the  mortgage  executed  by  the 
Kentucky  River  Company  to  Moore.  The 
Kentucky  River  Lumber  Company  had  for 
several  years  prior  to  tbe  tnstltntion  of  the 
suit  against  them  by  Moore  manufactured  bi- 
to  lumber  logs  delivered  to  them  br  the 
Moore-Whlpple  Company  under  a  contract 
Tbe  two  comiwnles  bad  never  had  a  settle- 
ment The  books  of  the  Kentucky  River 
Company  showed  a  balance  due  to  them  on 
this  contract  by  the  Moore-Whlpple  0>mpany 
of  $5,587.61.  A  few  days  after  this  amended 
petition  was  filed  by  tbe  Moore-Wblpple  Com- 
pany, the  following  written  agreement  was 
entered  into  by  them  with  the  Kentucky  Riv- 
er Lumber  Company:  "Tbe  undersigned. 
Moore-Whlpple  Lumber  Co.,  of  Detroit  Mich, 
of  the  first  part  and  the  Kentucky  River 
Lumber  Co.,  of  Beattyvllle,  Ky.,  of  the  sec- 
ond part  In  consideration  of  a  mutual  agree- 
ment, hereby  for  themselves,  their  successors 
and  assigns,  relinquish  and  cancel  all  book 
accounts,  contracts,  and  demands  existing  be- 
tween said  parties  to  this  date,  reserving  and 
excepting  from  the  operation  of  this  agree- 
ment two  mortgages  made  by  said  secoad 
party  in  favor  of  H.  G.  Moore,  one  for  $5,- 
000.00,  without  prejudice  to  any  claims.  Judg- 
ment or  sales  resulting  from  or  appertaining 
to  said  mortgages.  Beattyvllle,  Ky.,  August 
16,  1892.  Moore-Whlpple  Lumber  Co.,  by 
BenJ.  Whipple,  Mgr.  Kentucky  River  Lum- 
ber Co.,  by  David  Pryae,  Pres't"  BenJ. 
Whipple,  who  signed  this  agreement  was  the 
manager  of  the  Moore-Whlpple  Company,  and 
was  also  tbe  president  of  the  Kentucky  Biver 
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Lumber  Ciompany  at  the  time  the  greater  part 
of  the  account  for  $5,587.61,  appearing  upon 
the  books  of  the  company  against  the  Moore- 
Whlpple  Company,  was  Incurred.  In  August, 
1892,  the  Moore-Whlpple  Company  enforced 
their  Judgment  against  the  Kentucky  River 
Lamber  Company,  and  the  Beattyvllle  Lum- 
ber Gomipany  became  the  purcbaser  of  all  the 
property  covered  by  their  mortgage  and  ad- 
judged to  be  sold  at  the  price  of  $22,000. 
Before  the  entry  of  the  Judgment  In  the  suit 
of  H.  C.  Moore  against  the  Kentucky  River 
Company,  the  Beattyvllle  Deposit  Bank  had 
recovered  a  Judgment  against  the  Kentucky 
River  Lumber  Company  for  $3,300,  on  which 
execution  Issued  directed  to  the  sheriff  of  Lee 
county,  who  levied  upon  and  sold  all  the 
proi>erty  snbject  to  the  prior  lien  of  H.  C. 
Moore.  The  bank  became  the  purchaser,  and 
Bubseguent  to  the  purchase  of  the  property 
by  the  Beattyvllle  Lumber  Company  trans- 
ferred the  benefit  of  their  purchase  to  them. 
The  property  realized  at  the  sale  more  than 
enough  to  satisfy  all  prior  lien  debts,  and  on 
the  80th  of  December,  1883,  the  BeattyviUe 
Lomber  Company  Instltnted  suit  against  the 
Moore-WhlppIe  Comptmy,  _  seeking  to  subject 
such  overplus  to  the  satisfaction  of  the  Judg- 
ment assigned  to  them  by  the  bank.  The 
Kentucky  River  Lumber  Company  also  filed 
an  answer  denying  the  alleged  Indebtedness 
to  the  Moore-Whipple  Company  set  out  In 
their  amended  petition,  and  averred  that  this 
Indebtedness  had  been  canceled  by  the  con- 
tract of  Angust  16,  1892,  and  hi  consideration 
of  the  surrender  by  the  Kentucky  Birer  Com- 
pany of  their  claim  for  $5,587.61  against  the 
Moore-Wblpple  Company.  The  Moore-Whlp- 
ple  Oompany  replied  that  the  agreemoit  of 
August  16,  1892,  was  only  Intended  to  ex- 
thignlsb  the  dalm  of  the  Kentucky  River 
Lumber  Company  against  the  Moore-Whlpple 
Company,  which  they  alleged  as  a  matter  of 
fact  bad  no  valid  existence.  It  is  not  clear 
from  the  written  agreement  of  August  16, 
1892,  exactly  what  claims  were  excepted  from 
its  operation.  Whipple  testifies  that  It  did 
not  embrace  the  claim  sued  for  in  the  amend- 
ed petition,  bnt  was  only  intended  to  covw 
tlie  account  against  the  Moore-Whlpple  Oom- 
pany, which  had  been  charged  upon  the  books 
of  the  Kentucky  River  Company  against  the 
Moore-Whlpple  Company,  which  he  says  had 
no  valid  foundation.  But  he  does  not  deny 
that  most  of  the  items  constituting  this 
diarge  were  entered  upon  the  books  of  the 
lumber  company  while  he  was  acting  as  Its 
president,  and  also  as  the  representative  of 
tlie  Moore-Whlpple  Company;  nor  does  he 
point  out  ■pedflcally  any  errors  in  the  ac- 
count, while,  on  the  other  hand,  both  Pollard, 
the  treasurer,  and  Pryse,  who  succeeded 
Whipple  as  president  of  the  lumber  company, 
testify  tbat  the  agreement  of  August  16,  1892, 
waa  intended  to  extinguish  all  mutual  subsist- 
ing demands  between  the  respective  companies 
whldi  were  not  covered  by  the  assigned  Judg- 
ment; and  both  testify  that  the  specific  items 
69  S.W.— 46 


sued  for  In  the  amended  petition  were  the  only 
claims  asserted  by  the  Moore-Whipple  Compa- 
ny against  the  Koitucky  River  Company  at 
that  time,  and  that  they  were  induced  to  sur- 
render their  claim  against  the  Moore-Whlp- 
ple Oompany  for  $5,587.61  in  consideration 
of  the  cancellation  of  the  identical  claim  sued 
for,  and  because  of  BenJ.  Whipple's  represen- 
tation to  them  that  a  great  deal  of  this  claim 
was  erroneous,  resulting  from  charges  for  the 
sawing  of  lumber  which  had  not  been  receiv- 
ed by  the  Moore-Whlpple  Company,  and  at 
prices  not  covered  by  the  contract  The 
items  constituting  this  dalm  against  the 
Moore-Whlpple  Company  are  filed  with  the 
deposition  of  FoUard,  and  It  does  not  appear 
from  the  record  in  what  particulars  these 
items  are  Illegal.  It  is  admitted  that  the 
money  originally  loaned  to  the  Kentucky  Riv- 
er Company,  for  which  the  notes  were  exe- 
cuted to  H.  C.  Moore,  was  In  reality  the  mon- 
ey of  the  Moore-Whlpple  Company,  bnt  that 
this  information  was  concealed  from  the  Ken- 
tucky River  Lumber  Comi>any  until  long 
after  the  judgment  and  sale  of  the  property 
thereunder.  The  agreement  of  August,  1892, 
purports  to  be  a  settiement  of  mutual  ac- 
counts. There  is  no  contention  that  the 
Moore-Whlpple  Company  had  any  other  claim 
against  the  Kentucky  River  Lumber  Compa- 
ny than  that  asserted  In  their  amended  peti- 
tion, and,  if  that  claim  was  not  extinguished 
by  the  agreement  of  August  16,  1892,  then 
the  Kentucky  River  Lumber  Company  gave 
up  a  dalm  for  $6,587.01  without  receiving 
any  consideration  therefor.  In  our  opinion, 
the  agreement  of  Augnst  16, 1882,  was  intend- 
ed to  extingnish  all  mutual  subsisting  ac- 
counts between  the  two  companies  ontslde  of 
the  judgment  in  favor  of  H.  0.  Moore,  as- 
signed to  the  Moore-Whipple  Lumber  Com- 
pany, and  that  by  virtue  of  this  agreement 
the  claim  asserted  in  the  amended  petition 
was  extinguished. 

For  reasons  indicated,  the  Judgment  Is  re- 
versed, and  cause  remanded,  with  Instructions 
to  dismiss  so  much  of  appdlee's  cause  of  ac- 
tion as  is  asserted  in  the  amended  petition, 
and  for  other  proceedings  not  inconsistent 
with  this  opinion. 

RANKIN  et  al.  v.  ANDERSON.* 

(Court   of   Appeals   of   Kentucky.     Sept   24, 

1902.) 

LIMITATIONS— ACCRUAL  OF  CAUSB  OF  ACTION 
— DBMAND— NBW   FROMISB. 

1.  In  an  action  to  recover  compensation  for 
personal  aervices  extending  over  a  period  of 
more  than  five  years,  in  which  plaintiff  al- 
leged that  defendant  had  repeatedly  promiBed 
to  pay  her  the  amount  claimed  at  such  time  as 
she  might  demand  it,  that  at  no  time  during 
said  services  did  as  much  as  five  years  elapse 
between  the  making  of  such  promises,  that 
within  five  years  next  t>efore  the  filing  of  the 
IMtition  he  so  promised  to  pay  her,  and  that 
she  had  not  demanded  the  payment  of  any  of  the 

'Raportsd  by  Hdward  W.  Hlnes,  Esq.,  o(  tha  Frank- 
fort bar,  and  formerly  stats  reporter. 
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sums  80  owing  ber  nntil  within  five  years  be- 
fore the  filing  of  the  petition,  it  appeared,  talc- 
ing the  allegations  as  true,  that  the  action  was 
not  barred,  as  the  cause  of  action  did  not 
accrue  until  payment  was  demanded. 

2.  Promises  made  before  a  debt  is  barred 
serve  to  extend  the  period  of  limitation  by 
catting  off  the  antecedent  time,  and  there- 
fore, if  as  much  as  five  years  had  not  elapsed 
between  any  two  renewals  of  the  promise  or 
acknowIedgTnents  of  the  obligation,  the  ac- 
tion rests  upon  the  original  undertaking,  and 
therefore  it  was  not  necessary  to  prove  such 
a  positive  and  unqualified  acknowledgment  as 
is  re9uired  where  the  action  is  upon  the  new 
promise. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 
"Not  to  be  officially  reported." 
Action  by  Susan  Anderson  against  O.  Ran- 
kin and  anothor  to  recover  compensation  for 
personal  serrices.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Montgomery  Merrltt,  for  appellants.  Jna 
F.  Liockett,  for  appellee. 


O'REAR,  J.  In  this  salt  to  recover  for 
personal  services  extending  over  a  period  of 
more  than  five  years  it  was  alleged  in  the 
petition  that  defendant  Rankin  "repeatedly 
promised  that  he  wonid  pay  her  [plaintiff] 
what  he  owed  h^,  as  claimed  in  the  petition 
as  amended,  with  interest  on  same  from  the 
end  of  each  month  when  same  was  due,  at 
such  time  as  she  might  demand  it,  and  that 
at  no  time  during  said  services  did  as  much 
as  five  years  elapse  between  the  making  of 
such  promises,  and  that  within  the  last  five 
years  next  before  the  filing  of  this  amend- 
ment be  so  promised  to  pay  her."  By  a 
second  amendment  it  was  alleged  that  the 
defendant,  "at  the  time  he  made  the  promises 
to  pay  her  for  her  services,  as  stated  in  the 
original  and  amended  petitions,  agreed  to  pay 
ber  for  her  services  what  was  then  owing 
her  by  him  at  the  time  said  promises  were 
made,  with  interest  on  same  at  the  end  of 
each  month's  service."  It  was  further  al- 
leged that  she  had  not  demanded  the  payment 
of  any  of  the  snm  so  owing  her  nntil  within 
five  years  before  the  ffiing  of  this  suit.  Tak- 
ing these  allegations  as  true  for  the  purpose 
of  testing  the  sufficiency  of  the  petition.  It 
foUows  that  plaintiff's  cause  of  action  did  not 
accme  until  she  had  demanded  the  payment 
of  her  wages,  and  that,  not  having  demanded 
them  nntil  within  five  years  before  the  bring- 
ing of  the  suit,  the  statutory  bar  had  not 
been  completed.  We  consequently  construe 
the  action  to  be,  not  npon  the  new  promise 
to  pay  a  debt  already  baired  by  limitation, 
but  upon  the  original  undertaking,  which  had 
never  been  barred.  In  our  Judgment,  there 
Is  a  misconception  by  counsel  for  appellants 
as  to  the  nature  of  this  action.  They  assume 
that  it  is  an  action  upon  a  new  promise  to 
pay  a  debt  that  has  been  barred,  and  that 
the  acknowledgment  by  the  debtor  must  be 
so  positive  and  unqualified  as  to  unquestion- 
ably raise  an  implied  promise,  If  it  does  not 


contain  an  express  promise,  to  pay  a  sum  cer- 
tain. Promises  made  before  a  debt  is  barred. 
or  acknowledgments  made,  serve  to  suspend 
the  running  of  the  statute,  to  prolong  the 
statutory  limitation  by  cnttlng  off  the  ante- 
cedent time.  Therefore,  if  as  much  as  five 
years  had  not  elapsed  between  any  renewal  of 
promise  or  acknowledgment  of  the  obligation, 
the  action  would  rest  upon  the  original  un- 
dertaking. Hopkins  V.  Stout,  6  Bush,  378: 
Carr's  Ex'r  v.  Robinson,  8  Bush,  274;  Gil- 
more  V.  Green,  14  Bush,  772;  Jones  v.  Mc- 
Croeklln,  16  Ky.  Law  Rep.  285.  This  case 
was  twice  tried  before  a  Jury,  each  time  re- 
sulting in  a  verdict  for  appellee.  The  evi- 
dence is  conflicting,  but  there  is  evidence 
that  was  admitted  and  admissible  before  the 
Jury  to  sustain  appellee's  contract  It  does 
not  appear  to  us  that  the  Jury  gave  nndne 
weight  to  appellee's  evidence.  At  any  rate, 
we  cannot  say  that  the  verdict  la  contrary 
to  the  evidence. 
Judgment  affirmed,  with  damages. 


ILLINOIS  CENT.   B.  CO.  v.  CBADY.i 

(Court   of   Appeals   of    Kentucky.    Sept   24, 
1902.) 

OARRIERS— PASS?!NGBR  ON  FESiaRT  TRAIN- 
INJURY  FROM  SUDDEN  STARTINa  OT  TRAIN 
—QUESTION     FOR     JVBT— PBRBMPTOBT     IN- 

BTRUCTION. 

1.  Where  plaintiff,  a  passenger  on  a  freight 
train,  whose  duty  it  was,  as  defendant  knew, 
to  look  after  a  car  of  live  stock,  started  ont 
of  the  caboose,  when  the  tnin  stopped  at  a 
station,  to  inspect  the  stock,  and,  having  his 
hand  on  the  doorknob,  had  his  thnmb  mashed 
by  the  shutting  of  the  door,  caused  by  a  sud- 
den jerk  of  the  train,  it  was  a  question  for 
the  jury  whether  the  jerk  was  an  extraordi- 
nary one,  and  therefore  one  the  risk  of  which 
plnlntiff  had  not  assumed,  and  whether  plain- 
tiff was  in  the  exercise  of  dne  care. 

2.  If  there  is  evidence  tending  to  show  a 
right  of  recovery,  a  peremptory  iustruction  for 
defendant  should  be  refused. 

Appeal  from  circuit  court  Larue  county. 

"Not  to  be  officially  reported." 

Action  by  B.  R.  Crady  against  the  Illinois 
Centra]  Railroad  Comiuiny  to  recover  damages 
for  personal  injuries.  Judgment  for  plaintiff. 
and  defendant  appeals.    Affirmed. 

J.  M.  Dickinson,  W.  H.  Marriott,  Twyman 
&  Handley,  and  Pirtle  &  Trabue,  for  appel- 
lant   McCandless  &  James,  for  appellee. 


WHITE,  J.  The  appeUee^  Grady,  whUe  rid- 
ing on  a  freight  train,  accompanying  a  car 
of  live  stock,  was  injured  by  the  sudden 
slamming  of  the  do<v  of  the  caboose,  and  bis- 
thumb  mashed  off.  For  this  injniy  this  ac- 
tion Is  brought  to  recover  damages.  The 
cause  of  action  Is  stated  to  be  the  ne^igoiee 
of  the  agents  and  employes  in  snddoily,  vio- 
lently, and  unnecessarily  stepping  the  tialo 

>  Reported  by  Edward  W.  HInea,  Esq.,  of  ths  ftsak- 

tort  bar,  and  tormerly  state  reporter. 
T  L  See  Carriers,  vol.  t,  Ceat  Dig.  i  UOt 
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with  a  jerk  and  jar,  bo  as  to  caase  tbe  door 
to  shnt  wltb  great  force  and  violence,  wbere- 
by  appellee's  thmnb  waa  caugbt  and  Injured. 
It  iB  aUeged  tbat  at  the  time  of  tills  Injiur 
appellee  was  in  the  act  of  opening  the  door, 
intending  to  go  ont  and  see  about  his  stock 
in  tbe  car,  wtilch  he  attended,  and  that  in  so 
doing  he  was  in  the  exercise  of  due  care. 
Tbe  abs-wer  admitted  that  appellee  was  a  pas- 
senger, denied  negligence  on  the  part  of  its 
employes,  and  pleaded  contributory  negli- 
gence. By  reply  contribntory  negligence  was 
denied.  A  trial  resulted  in  a  verdict  and 
Jadgment  for  $350,  and,  after  appellant's  mo- 
tion for  new  trial  had  been  overruled,  it  pros- 
ecutes this  appeaL 

The  principal  question  argued  by  counsel 
In  bis  brief  is  that  the  evidence  is  not  suffi- 
cient  to  sustain  the  verdict  and  Judgment 
He    argues  that,  because  of  a  lack  of  evi- 
dence to  sustain  appellee's  cause  of  action, 
the  trial  court  sbonld  have  given  a  poremptory 
Instruction  to  And  for  defendant,  and,  failing 
in  that,  the  court  should  have  set  the  verdict 
aside.     It  is  next  insisted  tbat  the  evidence 
shows  that  appellee  was  guilty  of  such  neg- 
ligence contributing  to  his  injury  as  preclud- 
ed a  recovery.    In  our  opinion,  the  evidence 
of  appellee.  If  true,  is  sufficient  to  authorise 
a  verdict  in  his  favor.    He  was  a  passenger 
on  the  freight  train,  and  it  was  his  duty,  and 
so  known  to  the  appellant,  to  look  after  the 
condition  of  the  car  of  live  stock.    To  attend 
to  this  duty  it  was  necessary  to  go  out  of  the 
calKMse  and  make  an  inspection  of  tbe  stock 
in  the  car.    According  to  appellee,  when  the 
train  stopped  at  West  Point,  he  put  bis  hand 
on    the   doorknob  to  open   it,   and  when   he 
had    done   so   tbe  sudden  and  unusual  Jerk 
came   and   shut   the   door,   and   mashed  his 
thumb.    If  this  be  true  (a  question  for  the 
Jury  to  determine),  appellee  was  in  the  ex- 
erclse  of  care,  and  his  injury  waa  caused  by 
some  act  of  negligence  on  tbe  part  of  the  ap- 
pellant's servants.    The  court  Instructed  the 
Jury  tbat  in  riding  on  a  freight  train  appellee 
asstmied  tbe  ordinary  dangers  and  discom- 
forts of  that  mode  of  travel,  and  that,   to 
entitle  him  to  recover,  the  sudden   stopping 
and  Jerking  must  have  been  more  than  the 
nsoal  Jerks  and  Jars  of  such  trains,— must 
bare  been  extraordinary.    While  this  testi- 
mony of  appellee  Is  contradicted  by  appel- 
lant's witnesses,  it  was  not  the  province  of 
the  court  to  pass  on  the  conffict  in  the  evi- 
dence, hot  to  submit  that  to  the  Jury.    It  has 
heen  repeatedly  held  that,  if  there  Is  evidence 
tending  to  show  a  rij^  of  recovery,  the  case 
most  go  to  the  Jury,  and  a  peremptory  in- 
strucdon  should  be  refused.    Miller  v.  How- 
ard (Ky.)  38  S.  W.  87;    Richards  v.  Railroad 
Co.  (Ky.)  49  S.  W.  419,  and  cases  dted.    We 
do  not  feel  authorized  to  say  tbat  the  verdict 
Is  flagrantly  against  the  evidence,  and,  unless 
that  be  the  case,  we  will  not  reverse  a  Judg- 
ment on  account  of  failure  of  testimony.    Tbe 
Instmctions  given  fairly  presented  the  law  of 
this  case.    Tbace  appears  no  eiror  In  the 


record  prejudicial  to  the  substantial  rights  of 
tbe  appellant. 
The  Judgment  la  affirmed,  with  damages. 


McKINNBY  V,  THOMSON. 

(Court  of  Appeals  of  Kentucky.  May  27,  1002.) 

AFPBALABUD  ORDBR. 

1.  An  order  in  an  action  to  have  a  fence 
removed  and  to  prevent  erection  of  another, 
requii-ing  removal  of  the  fence  pending  the 
action,  is  not  a  final  order  from  which  appeal 
wUl  lie. 

Appeal  from  drcult  court,  Boott  county. 
"Not  to  be  officially  reported." 
Action    by    Thomson    against    McKinney. 
From  an  order,  defendant  appeals.    Dismissed. 

Montgomery  &  Lee,  for  appellant.  James 
B.  Flnnell,  for  appellee. 

FAYNTER,  J.  We  must  determine  the 
question  as  to  whether  the  order  from  which 
the  appeal  is  prosecuted  is  a  final  one.  Thom- 
son claims  tbat  he  has  a  pasaway  from  his 
land,  which  runs  over  that  of  McKinney,  to  a 
public  road;  that  McKinney  Is  Interfering 
with  bis  enjoyment  of  tbe  passway  by  the 
erection  of  a  barl)ed-wire  fence  in  and  along 
It  Thomson  brought  this  action  against  Mc- 
Kinney to  have  it  removed.  The  answer  admits 
appellee's  right  to  a  passway,  but  denies  that 
It  la  of  tbe  width  claimed  by  him,  or  that  he 
is  entitled  to  have  the  barbed-wire  fence  re- 
moved. Appellant  prayed  tbat  the  appellee  be 
compelled  to  erect  a  fence  along  the  passway 
to  protect  bis  crops,  and  be  be  required  to 
work  tljie  passway,  and  keep  it  in  good  order. 
The  case  was  prepared  and  submitted  for 
trial.  Tbe  court,  after  an  examination  of  the 
record,  set  aside  the  order  of  submission,  and 
ordered  that  the  barbed-wire  fence  be  removed 
during  tbe  pendency  of  tbe  action,  and  fur- 
ther ordered  that  the  master  commissioner  of 
the  court  go  upon  the  passway  with  tbe  coun- 
ty surveyor,  and  have  him  make  a  map  and 
profile  of  tbe  passway,  and  take  proof  upon 
the  question  as  to  tbe  amoxmt  of  labor  and 
cost,  if  any,  necessary  to  put  the  passway  in 
good  traveling  condition,  and  make  a  report 
upon  tbe  questions  referred  to  him. 

It  is  only  from  final  orders  tbat  appeals  can 
be  prosecuted.  Tbe  purpose  of  the  action  is 
to  have  appellant  remove  a  barbed-wire  fence 
along  tbe  passway,  and  to  prevent  the  erec- 
tion of  another.  The  order  appealed  from  re- 
quires the  fence  to  be  removed  pending  the 
action.  This  order  does  not  put  It  beyond 
the  pow»  of  the  court  to  finally  adjudge  tbat 
the  fence  shall  be  restored,  and  remain  there 
permanently.  It  does  not  devest  tbe  appellant 
of  the  right  to  so  maintain  It  Tbe  court  may 
have  erred,  and  which  may  result  in  tbe  in- 
convenience of  the  appellant;  still  the  court 
may  finally  decide  tbe  case  Just  as  desired  by 
him.  Frequently  Interlocutory  orders  are  er- 
roneous, and  operate  to  the  prejudice  of  a 
party,  yet  no  appeal  will  lie  until  a  final  or- 
der has  been  entered.  A  final  judgment  Is 
.yilized  by  V. 
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one  that  either  terminates  the  action  Itselt, 
or  decides  some  matter  litigated  by  the  par- 
ties, or  operates  to  devest  some  right  In  such 
manner  as  to  put  It  out  of  the  power  of  the 
court  making'  the  order,  after  the  expiration 
of  the  time,  to  place  the  parties  In  their  orlg- 
taial  condition.  Helm  v.  Short,  7  Bnsh,  624; 
Turner  v.  Browder,  18  B.  Mon.  826;  Whm  T. 
Dry  Goods  Co.  (Ky.)  43  S.  W.  438. 
The  appeal  is  dismissed. 


REESE'S  ADM'R  v.  YOUTSET  et  al.i 

(Court  of  Appeals  of  Kentucky.    Sept.  18, 

1902.) 

IDQUITT— BIGHT  TO  JURY  TKIAI.. 

1.  In  an  action  purely  cognizable  in  equity, 

In  which  no  legal  issue  arises,  it  is  within  the 

sound  discretion  of  the  cliancellor  whether  he 

will  impanel  a  jury  to  try  the  issue  of  fact  on 

wliich  the  determination  of  the  equitable  issue 

depends,   and  his  action  in  refusmg  to  do  so 

will  not  be  disturbed  unless  that  discretion  has 

been  abused. 

Appeal  from  circuit  conrt,  Campbell  coun- 
ty. 

"To  be  ofBcIally  reported." 

Action  by  the  administrator  of  America 
Reese  against  Martha  A.  Youtsey  and  others 
to  cancel  a  deed.  Judgment  for  defendants, 
and  pialntur  appeals.    AflSrmed. 

John  8.  Roebuck,  Jr.,  for  appellant  L.  X 
Crawford,  for  appellees. 

WHITE,  J.  ,Thls  was  an  action  hi  equity 
to  cancel  a  deed  executed  by  America  Reese 
to  appellees,  upon  the  ground  that  the  same 
was  procured  by  fraud;  that  the  grantor  In 
the  deed  was  induced  to  believe,  and  did  be- 
lieve, that  she  was  making  a  will,  when  in 
fact  the  writing  which  she  signed  was  a  deed. 
After  the  proof  had  all  been  taken  by  deposi- 
tion, appellant  asked  that  the  issues  of  fact 
be  submitted  to  and  tried  by  a  Jury.  The 
court  ovomled  that  motion,  and  the  case 
was  submitted  and  tried  by  the  court,  who 
adjudged  that  the  petition  be  dismissed,  and 
hence  this  appeal. 

Counsel  presents  for  our  consideration  the 
action  of  the  court  in  refusing  a  Jury  trial, 
and  Insists  that  this  action  was  prejudicial 
error,  requiring  a  reversal.  The  cause  of  ac- 
tion was  purely  equitable,  and  while  It  de- 
pended on  an  issue  of  fact  as  to  the  existence 
of  fraud  in  procuring  the  deed,  there  was  no 
legal  Issue  that  was  triable  at  law  presented. 
Upon  this  Issue  of  fact  presented  by  the 
pleadings,  the  chancellor  might  have  called  to 
his  aid  a  Jury,  but  he  was  not  compelled  to 
do  so.  Kennedy  v.  Ten  Broeck,  11  Bush,  241; 
Blakey  v.  Johnson,  18  Bush,  197,  26  Am.  Rep. 
254;  HUl  v.  Phillip's  Adm'r,  87  Ky.  169,  7 
8.  W.  917.  The  right  of  trial  by  Jury  guaran- 
tied to  the  citizen  by  the  constitution  was  the 
right  as  It  existed  at  common  law  and  in 

'Reported  by  Edward  W.  Hinea,  Ea<|.,ot  the  Frank- 
fort bar,  and  formerlT  state  reporter, 
f  1.  See  Eqnlt7,  ToL  U,  Cent  Dlx.  ||  788,  78t. 


common-law  courts.  The  Code  of  Practice 
has  not  changed  this  rule  as  to  cases  purely 
cognizable  In  equity.  If,  In  an  equity  case, 
a  legal  Issue  arises,— one  that  was  or  Is  ever 
triable  by  a  Jury  as  of  right— then  either  pa^ 
ty  may  demand  that  the  issue  be  tried  by  a 
Jury.  No  such  issue  was  here  presented. 
There  was  no  error,  and.  In  our  opinion,  no 
abuse  of  discretion,  In  refusing  to  impanel  a 
Jury  In  this  case.  Upon  the  merits,  appd- 
lant  failed  to  sustain  his  cause,  and  the  Judg- 
ment was  proper. 
Judgment  affirmed. 


ZITMBIEL  V.  ZUMBIBLuX 

(Gotvt  of  Appeals  of  Kentndcy*    Sept  18, 
1902.) 

QTTALIFIBD  DIVORCSB  —  FAILUBB  TO  PROVI 
GROUND  CHARQBD— PRAYBR  FOB  OENBRAL 
RELIEF— BVIDENCB  OF  SETTLED  AVBBSION 
—ADULTERY. 

1.  Under  Ky.  St  I  2121,  providing  that 
"judgment  for  separation  or  divorce  from  lied 
and  board  may  also  be  rendered  for  any  of  the 
causes  which  allow  divorce,  or  for  such  other 
cause  as  the  court  in  its  discretion,  may  deem 
sufficient,"  in  an  action  for  divorce,  absolute  oi 
quaUfied,  If  the  complainant  does  not  show  the 
existence  of  the  statutory  grounds  specificallj 
relied  on,  the  court  may,  under  a  prayer  for 
general  relief,  graut  a  divorce  from  bed  and 
board,  if  the  facts  shown,  being  necessaril; 
and  incidentally  involved  in  the  main  charge, 
are  such  as  to  warrant  such  an  exercise  ol 
judgment  In  the  sound  legal  discretion  of  the 
chancellor. 

2.  In  an  action  by  tiie  wife  for  wvorce  frua 
bed  and  board  on  the  ground  that  the  husband 
had  behaved  toward  her,  for  not  less  than  six 
months,  "in  such  cruel  and  inhuman  manner  as 
to  indicate  a  settled '  aversion  to  her,  or  to  de- 
stroy permanently  her  peace  or  happiness,"  evi- 
dence that  the  husband  had  for  more  than  six 
months  taken  daily  walks  in  unfrequented 
places  with  his  co-respondent  had  been  seen 
to  embrace  and  kiss  her,  had  made  her  gifts, 
had  entered  a  deserted  house  with  her,  and 
when  charged  with  adultery  had  practicallv  ad- 
mitted his  guilt,  had  used  harsh  and  cmel  epi- 
thets to  his  wife,  made  efforts  to  poison  uie 
minds  of  bis  children  against  her,  and  had  de- 
clared that  he  would  like  to  see  her  come  to 
poverty  and  want,  and  that  he  had  a  settled 
aversion  toward  her,  was  sufficient  to  entitle 
plaintift  to  the  relief  sought 

Appeal  from  circuit  court,  Kenton  comity. 

"To  be  offlclally  reported." 

Action  by  Mary  Zumblel  against  John  Zum- 
blel  for  divorce.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

Wm.  A.  Byrne,  for  appellant  O.  M.  Rog- 
ers, for  appellee. 

O'REAR,  J.  This  action  for  dlvMce  a  men- 
sa  et  thoro  and  for  the  custody  of  their  chil- 
dren was  Instituted  by  the  wife,  appellant, 
on  the  ground  that  her  husband  had  so  habitu- 
ally behaved  toward  her,  for  not  less  six 
months,  in  such  cruel  and  Inhuman  manner  as 

'Reported  br  Edward  W.  Hinea,  Eeq,  o(  tlie  Frank- 
fort bar,  and  tormerly  atate  reporter. 

5  1.  Sea  Divorce,  voL  17.  Cent.  Die  H  U8b  IW^  W> 
m,  S17. 


Digitized  by 


Google 


Ky.) 


ZUMBIEL  T.  2SI7MBIEL. 


709 


to  Indicate  a  settled  aTenion  to  her,  or  to  de- 
stroy permanently  her  peace  or  happiness. 
Tbe  circuit  court  denied  her  any  relief,  and 
she  has  appealed. 

Section  2121,  Ky.  St.,  enmneratlng  causes 
for  divorce  from  bed  and  board,  provides: 
"Judgment  for  separation  or  divorce  from  bed 
and  board  may  also  be  rendered  for  any  of 
tbe  causes  which  allow  divorce,  or  for  such 
other  cause  as  tbe  court  in  its  discretion  may 
deem  snffident"  The  principal  question  pre- 
sented by  this  appeal  is  whether  the  conduct 
of  the  husband,  shown  by  the  record.  Justified 
or  required  the  granting  of  a  divorce  to  appel- 
lant from  bed  and  board.  It  Is  argued  for  ap- 
pellee that  appellant  stalled  her  case  upon  the 
statutory  provision  of  section  2117,  Ey.  St 
(snbsec.  2,  applicable  to  the  wife),  viz.:  "Ha- 
bltoally  behaving  toward  her  by  the  husband, 
for  not  less  than  six  months,  in  such  cruel  and 
inhaman  manner  as  to  indicate  a  settled  aver- 
sion to  her,  or  to  destroy  permanently  her 
peace  or  happiness,"— and  that,  if  she  has  not 
sustained  that  charge  by  the  proof,  her  peti- 
tion -was  rightfully  dismissed.  Before  enter- 
ing upon  a  discussion  of  the  main  question  in- 
volved, it  occurs  to  us  that  tbe  one  of  practice 
raised  by  appellee's  argument  is  important, 
and  needs  settling.  It  is  to  be  observed  that 
the  circuit  court  Is  not  restricted  to  the  statu- 
tory causes  for  granting  divorces  a  vinculo 
matrimonii  In  granting  a  divorce  from  bed  and 
board.  He  may,  in  his  discretion,  grant  the 
latter  separation  for  a  less  cause  than  those 
enumerated  in  the  statute  (section  2117).  But, 
as  said  In  Shrocic  v.  Shrock,  4  Bush,  684:  "Of 
coTirse,  tbe  discretion  thus  conferred  Is  not  to 
be  nnderstood  as  arbitrary  or  unlimited,  but  a 
sound  legal  discretion,  and  only  to  be  exercised 
for  such  causes  as  may  be  deemed  sufScient, 
when  considered  with  a  just  and  reasonabls 
regard  to  the  legal  rights  and  obligations  of 
both  parties."  The  plaintifT  may  rely  upon 
tbe  statutory  grounds,  or  any  of  them,  and 
may  be  seelilng  an  absolute,  Instead  of  a  quali- 
fied or  limited,  divorce.  Tet  tbe  chancellor  Is 
not  bonnd  to  look  alone  to  the  contention  or 
pleas  of  the  parties;  Indeed,  contrary  to  our 
general  practice,  admissions  or  concessions  of 
right  by  parties  in  their  pleadings  in  this  class 
of  cases  Is  denied  generally  by  statute.  Sec- 
tion 2119,  Ky.  St  Should  the  court  conclude 
upon  tbe  hearing  that,  although  the  grounds 
for  an  absolute  divorce  are  not  fully  sustain- 
ed, yet  that  the  Interests  of  tbe  parties,  their 
infant  children,  and  the  good  of  society  de- 
mand It,  he  might,  under  the  statute  confer- 
ring this  jurisdiction,  grant  a  divorce  a  mensa 
et  thoro.  In  Evans  v.  Evans,  93  Ey.  510,  20 
S.  W.  605,  the  wife  sued  the  husband  for  a 
divorce  from  bed  and  board,  alleging  two  of 
the  statutory  grounds,  one  of  them  being  aban- 
donment for  the  statutory  i>eriod  of  one  year; 
the  other,  adultery.  Tbe  evidence  conduced 
to  show  that  tbe  husliand  had  actually  aban- 
doned bis  wife  but  for  four  months.  The  hus- 
band bad  continued  to  live  in  the  same  bouse 
with  tbe  wife,  though  refusing  to  recognize 


ber  as  bis  wife,  or  to  live  and  cohabit  with 
ber,  for  more  than  a  year.  Tbe  court  con- 
strued this  to  be  technically  an  "abandon- 
ment," within  tbe  meaning  of  the  statute. 
The  evidence  only  "tended  strongly  to  show 
an  Improper  intimacy  between  the  defendant 
and  his  co-respondent"  The  court,  evidently 
to  strengthen  its  position  on  the  question  of 
abandonment,  added:  "His  [tbe  husband's] 
conduct  was  of  such  a  character  as  gave  the 
wife  just  cause  of  complaint,  and  he  is,  there- 
fore, the  oftending  party.  He  was  at  least  most 
certahily  guilty  of  such  conduct  and  abandon- 
ment as  warranted  the  lower  court,  in  the  ex- 
ercise of  a  sound  legal  discretion,  in  finding 
sufficient  cause  for  a  divorce  from  bed  and 
board."  Although  the  court  found— and,  we 
think,  and  have  since  held,  correctly  found- 
that  an  "abandonment"  did  not  necessarily  in- 
volve the  leaving  of  the  house  occupied  by  the 
other  spouse,  yet  it  went  further  to  hold  that, 
even  though  that  ground  for  relief  was  not 
fully  sustained  under  the  pleadbig  charging  it, 
the  qualified  divorce,  under  the  provisions  of 
section  2121,  Ey.  St  (Gen.  St  c.  52,  art.  8,  H 
6,  8),  could  be  granted.  A  question  of  practice 
particularly  analogous  to  the  one  being  consid- 
ered arose  before  this  court  concerning  the 
allowance  of  alimony  to  the  wife.  It  had  been 
held  that  an  action  for  alimony  or  support 
may  be  Independent  of  a  suit  for  divorce.  Hu- 
lett  V.  Hulett,  80  Ey.  364;  Hogland  v.  Hog- 
land,  10  Ey.  Law  Rep.  241.  In  a  suit  by  a 
wife  for  divorce  under  a  prayer  for  general 
relief  she  was  held  entitled  to  recover  alimony, 
although  it  had  not  been  specifically  asked  for 
in  the  prayer  of  the  petition.  Wilmore  v.  Wil- 
more,  IB  B.  Mon.  49.  In  the  later  case  of  Til- 
ton  V.  Tllton  (Ey.)  29  S.  W.  290,  the  court 
held  that,  while  the  facts  proven  may  not  jus- 
tify a  divorce,  alimony  may  nevertheless  be 
allowed;  that,  "If  she  was  entitled  to  a  sep- 
aration from  bed  and  board,  or  to  an  absolute 
divorce,  the  right  to  alimony  followed  under 
the  prayer  for  general  relief."  There  was 
such  a  prayer  to  this  case.  From  these  au- 
thorities, and  from  the  context  of  the  statutes 
quoted  supra,  we  conclude  that  in  an  action 
for  divorce,  absolute  or  qualified.  If  the  com- 
plainant does  not  show  the  existence  of  the 
fixed  statutory  grounds  specifically  relied  on, 
yet,  under  a  prayer  for  general  relief,  the  court 
may  grant  a  divorce  from  bed  and  bosid,  if 
the  facts  shown,  being  necessarily  and  inci- 
dentally tovolved  In  the  main  charge,  are  such 
as  warrant  such  an  exercise  of  judgment  in 
the  "sound  legal  discretion  of  the  chancellor." 
The  question,  then,  recurs  to  whether  the 
allegations  of  the  bill  were  proven,  or  suffi- 
ciently proven,  to  justify  or  demand  such  an 
exercise  of  power  by  the  circuit  court.  It 
was  shown  that  appellee  was  employed  In  a 
picture  molding  establishment  at  Cincinnati. 
His  home  was  at  Erlanger,  Ey.  He  went 
dally  in  the  morning  to  his  place  of  business, 
returning  generally  on  a  train  leaving  Ciincin- 
nati  at  G:.30  p.  m.  In  the  faU  of  1899  be  be- 
gan staying  In  the  city  of  iOincinnatI  over 
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night  at  times;  at  others  not  returning  till  the 
last  train,  which  left  Cincinnati  at  8  o'clock 
p.  m.  His  expianatlona  to  his  wife  were 
that  bis  business  detained  him.  She  acciden- 
tally learned  that  this  was  iiutiue;  tliat  he 
was  spending  his  evenings  with  a  woman, 
who  also  ilTed  at  Erlanger,  bnt  worked  In 
Cincinnati.  On  being  questioned  by  his  wife, 
he  denied  the  fact  of  his  meeting  the  woman, 
claiming  it  was  a  case  of  mistaken  identity; 
that  the  woman  he  was  seen  with  was  an 
employ^  of  the  shop,  etc.  The  wife  bad  then 
a  baby  some  fonr  months  old,  and  was  de- 
tained at  home  most  of  the  time.  Bnt  she 
procured  her  sisters,  two  of  whom  lived  in 
Cincinnati,  and  a  constable  and  his  assistant, 
also  living  there,  to  watch  the  parties.  They 
testify  to  appellee's  meeting  with  his  co- 
respondent almost  dally  after  working  hours 
for  a  period  of  six  weeks;  taking  long  walks 
or  street  car  rides  with  her,  frequently  to 
some  park,  where  they  would  sit  in  some  se- 
cluded spot;  that  he  bought  her  flowers  and 
candy;  that  in  his  walks  he  selected  unfre- 
quented streets  or  roads,  and  on  more  than 
one  occasion  was  seen  to  embrace  and  kiss 
his  co-respondent;  that  several  times  the 
watchers  at  a  certain  Isolated  point  woold 
lose  trace  of  them,  bnt  at  last  saw  them  al- 
ter a  deserted  house,  advertised  "To  Let," 
whereupon  the  constable  arrested  appellee  on 
a  warrant  charging  adultery,  which  had  been 
procured  by  appellant  some  weeks  before; 
when  arrested,  appellee  practically  admitted 
his  guUt,  while  the  young  woman  with  him 
cried,  and  begged  that  the  fact  be  not  ex- 
posed to  her  mother;  that  thereafter  appellee 
stated  more  than  once  that  he  had  a  settled 
aversion  toward  appellant,  using  expressions 
such  as  that  he  would  like  to  see  her  come  to 
poverty  and  want;  that  he  used  toward  her 
epithets  harsh  and  cruel,  and  endeavored  to 
poison  the  minds  of  his  children  against  her; 
that  he  loved  the  co-respondent,  and  would 
marry  her.  On  one  occasion  it  was  shown 
that  appellee  attempted  or  threatened  per- 
sonal violence  toward  appellant  On  the  oth- 
er band,  there  was  evidence  that  appellee  had 
provided  liberally  for  his  family,  and  In  the 
presence  of  the  witnesses  treated  them  with 
considerate  respect  From  all  the  evidence 
we  feel  warranted  in  finding  that  api>ellee 
bad  a  settled  aversion  to  his  wife  of  more 
than  six  montlis'  duration  before  the  filing  of 
this  suit,  and  that  this  fact  and  the  eviden- 
ces he  afforded  her  of  it  were  well  calculated 
to,  and  in  every  probability  have,  permanent- 
ly destroyed  her  happiness.  The  question  re- 
curs, was  this  settled  aversion,  with  its  con- 
sequences, indicated  by  the  husband  in  a 
manner  of  habitually  cruel  and  Inhuman  be- 
havior? We  may  say  that  occasional  fits  of 
temper,  pouting,  disagreements,  or  even  quar- 
reling, do  not  necessarily,  and,  happily  for 
society,  do  not  generally,  Indicate  cruel  or  in- 
human conduct  within  the  meaning  of  the 
statute.  On  the  other  hand,  it  cannot  be  that 
only  blows,  or  physical  assault,  or  threats  of 


violence  constitote  the  inhuman  and  cruel 
treatment  intended  to  be  covered  by  this  stat- 
ute. In  Davis  v.  Davis,  86  Ky.  36,  4  S.  W. 
822,  in  an  opinion  by  Judge  Lewis,  It  wag 
held  that  the  husband's  requiring  the  wife, 
who  had  a  grown  daughter  by  a  former  mar- 
riage living  with  her,  to  live  in  a  honae  witli 
two  daughters  of  the  husband,  also  by  a 
former  marriage,  and  who  were  of  dissolnte 
character,  was  cruel  and  Inhuman  treatment 
within  this  section.  In  Bvans  v.  E^vana,  su- 
pra, falling  to  support  the  wife  or  recognize 
the  marital  relation  for  about  a  year,  coupled 
with  an  unfounded  charge  of  adultery  against 
the  wlfe^  was  held  to  entitle  her  to  a  divorce 
from  bed  and  board.  In  Wilson  v.  Wilson,  3S 
&  W.  140.  this  court  opinion  by  Chief  Justice 
Pryor,  held  that  an  Indolent,  thriftless  hus- 
band, without  sense  of  honor  or  pride,  who 
allowed  his  wife  to  be  driven  to  want  by  bis 
neglect,  and  who  failed  to  provide  for  her, 
although  he  might  apparently  have  done  so 
by  labor,  abandoning  her,  though  not  for  the 
statutory  period,  thus  treating  her  not  as  a 
wife,  but  as  one  unworthy  of  that  position, 
"showed  a  treatment  worse  than  blowa,  and 
a  course  of  conduct  humiliating  to  the  wife, 
that  drove  her  to  want"  It  was  held  that 
this  was  such  "cruel  and  inhuman  treatment" 
as  satisfied  the  terms  of  the  stotute.  Is 
Thomberry  v.  Thomberry,  2  J.  J.  Marsh.  322, 
at  a  time  when  our  statute  on  this  subject 
only  provided  for  the  divorce  in  case  the  hus- 
band's treatment  to  the  wife  was  "so  cruel 
and  barbarous  and  Inhuman  as  actually  to 
endanger  her  life,"  the  court  seemed  to  con- 
sider that  there  might  be  treatment  of  the 
wife,  though  not  endangering  her  life,  that 
was  morally  as  cruel,  Inhuman,  or  barbaroos 
as  personal  violence  would  be.  In  Shrock  v. 
Shrock,  supra,  it  was  held  that  a  charge  of 
various  facts  imparting  a  charge  of  Illicit  in- 
timacy between  the  defendant  and  a  woman 
who  had  been  an  Inmate  of  his  honse,  "and 
other  reprehensible  conduct  on  his  part  par- 
ticularly in  upholding  and  taking  part  witli 
said  woman  In  quarrels  with  the  plaintiff  and 
her  daughter,"  constituted  such  "cruel  and  in- 
human" treatment  as  warranted  a  divorce 
from  bed  and  board  under  this  stotute.  L<nd 
Brougham,  reviewing  a  number  of  cases  a- 
pounding  the  law  of  England  and  Scotland, 
declared  that  any  course  of  conduct,  whether 
with  or  without  actual  violence,  was  cruelty, 
which  made  It  "utterly  impossible  for  any 
woman  having  the  feelings  of  a  woman  to 
live  with  her  husband."  Paterson  v.  Pater- 
son,  8  H.  L.  Cas.  808.  In  Beall  v.  Beall,  80 
Ky.  678,  Judge  Pryor,  for  this  court,  thus 
stated  the  rule  here:  "It  should  appear  that 
the  habitual  behavior  of  the  husband  to  the 
wife  was  such  as  showed  a  settled  aversion 
to  her.  Hatred  and  bad  treatment  must  be 
the  rule  of  bis  conduct  toward  her,  and  IiU 
exhibition  of  affection  for  her  the  exception, 
in  order  to  entitle  the  wife  to  relief  upon  tiiat 
ground;  but  while  the  husband  may  now 
and  then  manifest  such  an  affection  for  the 

.digitized  by  VjOOQIC 


Ky.) 


OBENSHAW  T.  CBENSHAW. 


711 


wife  as  to  negative  the  idea  that  he  had  lost 
All  regard  for  her,  still,  It  his  cruel  and  In- 
bnman  conduct  toward  her  is  such  as  to  de- 
stroy permanently  her  peace  and  happiness, 
the  -wife  la  entitled  to  a  divorce."  llie  con- 
'dnct  of  the  husband  In  this  case,  as  we  liaye 
stated.  Indicates  pretty  clearly  that  he  has 
a  Mettled  aversion  to  her.  In  addition  to 
wliat  baa  been  stated,  it  was  shown  that  he 
cornea  to  his  liouse  once  a  week  since  the  dls- 
-oovery  of  his  m6ealllance,  to  see  his  children, 
generally  staying  overnight,  and  then  always 
sleeps  with  bis  children  in  a  separate  room 
from  hla  wife,  attempting  to  Instill  in  them  a 
contempt  for  her,  and  irreligious  ideas  and 
liablta.  It  has  not  been  shown  that  the  hus- 
band was  goilt;  of  adultery;  that  is,  the  act 
has  not  been  positively  proven.  Indeed,  as  in 
Bucti  offenses  the  participants  take  every  pre- 
caution to  prevent  detection,  it  is  extremely 
dlfflcnlt,  and  often  impossible,  to  prove  them 
by  direct  evidence.  Lord  Stowell's  rule 
{liOTeden  ▼.  Loveden,  2  Hagg.  Oonslst  1,  4 
Ens;.  Bee.  R.  461)  has  been  generally  adopted 
in  this  country.  Said  he:  "The  only  general 
nfle  that  can  be  laid  down  upon  the  subject 
la  that  the  circumstances  must  be  such  that 
would  lead  the  guarded  discretion  of  a  rea- 
sonable and  Just  man  to  the  conduslpn." 
The  meeting  of  these  parties,  and  their  con- 
dact  previous  to  the  discovery,  admits  of  no 
other  rational  explanation  than  that  of  com- 
mitted or  contemplated  sexual  connection. 
Their  conduct  when  confronted  by  the  wife, 
the  constable,  and  witnesses  at  the  husband's 
arrest  was  all  but  a  confession  of  guilt  It 
was  not  then  denied,  nor  attempted  to  be  ex- 
plained. Such  conduct,  long  continued,  with 
otber  acts  showing  the  husband's  estrange- 
ment from  hla  wife,  and  the  transfer  of  Ills 
affectioDs  and  attentions  elsewhere,  are  so 
Inconsistent  with  the  marital  vows  and  duty, 
and  ao  at  war  with  the  Christian  sentiment 
and  demands  of  the  society  of  this  day,  that 
It  vronld  be  unreasonable  and  Illogical  to  hold 
that  It  la  not  "cruel"  nor  "Inhuman."  It  in- 
flicts the  most  mortifying  grief  and  shame. 
It  may  be  doubted  whether  any  blow,  even  a 
mortal  one,  could  cause  an  equal  pang  to  the 
sopplanted  wife.  The  law  does  not  regard 
her  physical  higher  than  her  mental  security. 
It  wonld  shield  her  heart  as  it  would  protect 
ber  body.  These  facts  and  circumstances,  we 
hold,  both  warrant  and  demand,  if  the  wife 
asks  for  it,  that  she  be  granted  a  divorce 
from  the  bed  and  board  of  her  husband. 

Since  this  suit  appellee  has  conveyed  his 
homestead  to  his  sister-in-law  for  the  recited 
consideration  of  |1,250.  The  issues  and  proof 
on  this  branch  are  not  sufficient  to  yet  Justify 
a  decision.  It  should  be  further  prepared. 
The  bosband,  appellee,  earns  admittedly  |17 
per  week,  possibly  more.  The  children  were 
11,  9,  7,  and  1  years  of  age,  respectively, 
when  the  suit  was  brought 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  grant  the  appel- 
lant ■  divorce  from  bed  and  board  from  ap- 


pellee; to  award  her  the  custody  of  the  chil- 
dren, affording  appellee  reasonable  opportuni- 
ties to  visit  them  and  have  them  visit  him; 
for  a  Judgment  decreeing  appellant  a  suitable 
maintenance,  not  less  than  $30  per  month.  In 
addition  to  the  use  of  the  house;  and  for  oth- 
er necessary  proceedings  not  inconsistent  here- 
with. 


OBENSHAW  V.  CRENSHAW.* 

(Court  of  Appeals  of  Kentucky.    Sept  18^ 
1902.) 

trSURT— APPUOATION   OP  PATlfBNTS-OON- 
TRIBUTION— GLBKICAL  lUSPRISION. 

1.  As  payments  on  a  debt  are  not  regarded  as 
havlns  been  made  ou  uaurions  Interest  until 
the  principal  of  the  debt  and  legal  interest  have 
been  fully  paid,  one  of  two  Joint  obligors  who 
had  paid  no  more  than  the  principal  and  legal 
interest  was  entitled  to  contribution  from  uls 
co-obligor  to  the  extent  of  one-half  the  fnll 
amount  he  had  then  paid,  the  nsnry,  if  any, 
paid  by  him  being  embraced  in  subsequent  pay- 
ments which  he  made. 

2.  It  was  error  to  correct  a  Judgment  so  far 
as  it  contained  usury  upon  the  ground  that  It 
was  a  clerical  misprision,  where  the  nsuty  did 
not  appear  from  other  parts  of  the  record,  but 
only  from  extraneous  facts,  as  a  clerical  mis- 
prision cannot  be  ascertained  and  corrected  in 
that  way. 

Appeal  from  drcuit  court,  Metcalfe  county. 

"Not  to  be  officially  reported." 

Action  by  H.  A.  Crenshaw  against  James  O. 
Crenshaw  for  a  new  trial  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

W.  U  Porter,  tor  appellant.  BasO  Rldiaid- 
son,  for  appellee. 


O'REAB,  J.  Appellant  and  appellee  hi  1869 
purchased  and  executed  theh:  Johit  notes  for 
a  tract  of  land  In  Metcalfe  county.  The  note 
recited  that  It  was  to  bear  10  per  cent,  per 
annum  Interest  from  maturity  until  paid. 
Some  years  later,  after  a  number  of  payments 
had  been  made  on  it  by  the  payors.  It  was 
renewed,  bearing  6  per  cent  taterest  After 
it  had  continued  to  run  for  a  number  of  years, 
James  G.  Crenshaw,  claiming  that  he  had 
paid  more  than  one-half  of  the  payments  that 
had  been  made  upon  this  debt,  and  that  the 
two  purchasers  had  partitioned  the  land  by 
agreement  in  parol,  one-balf  to  each,  sought 
an  accounting  to  require  H.  A.  Crenshaw,  ap- 
pellee herein,  to  repay  to  this  appellant  one- 
half  of  the  excess  so  paid  by  appellant  Upon 
final  hearing  the  circuit  court  adjudged  that 
this  appellant  had  paid.  Including  Interest  ac- 
cumulated up  to  the  Ist  of  June,  1898,  on  both 
tracts  of  land,  $826.34  hi  excess  of  the  amount 
paid  by  appellee.  It  was  also  adjudged  that 
the  two  payors  were  owing  $519.04,  balance  of 
the  purchase  for  the  land.  These  balances 
represented  two  separate  debts,  evidenced  by 
the  Joint  notes  of  the  said  James  O.  and  H. 
A.  Crenshaw.    The  circuit  court  adjudged  a 

'  Raportad  bjr  Edward  W.  Hlnei,  Kiq.,  of  tb*  Frank- 
fort bar,  and  formerly  itate  reporter. 
f  1.  See  Jttdcmant,  vol.  80,  Cent.  Dig.  {|  (OS,  <2IL 


Digitized  by 


Google 


713 


08  SQUTHWBSTBRN  REPORTER. 


(Kj. 


sale  of  H.  A.  Crenshaw's  Interest  In  both 
tracts  to  repay  to  James  G.  Crenshaw  one-half 
of  the  balance  of  $826.34  above  named,  or 
1413.17.  On  appeal  from  that  case  it  was 
held  In  an  opinion  delivered  March  19,  1901 
(61  S.  W.  366),  that  the  Judgment  was  correct 
In  every  particular,  except  that  It  was  error 
to  adjudge  both  tracts  of  land  to  be  sold  In 
lien  for  the  balance  of  $413.17,  because  each 
tract  of  land  was  properly  in  lien  only  for  the 
particular  balance  owing  on  its  purchase  mon- 
ey. Thereafter  this  suit  was  brought.  H.  A. 
Crenshaw,  appellee  herein,  filed  his  petition 
against  James  O.  Crenshaw,  appellant  herein, 
for  a  new  trial  of  the  above-named  actions. 
He  alleged  that  since  the  Judgment  above  re- 
ferred to  he  had  discovered  material  evidence 
In  his  behalf,  though  he  does  not  set  out  what 
It  was.  He  further  alleged  that  appellant, 
James  O.  Crenshaw,  had  procured  the  Judg- 
ment referred  to  by  fraud  and  misrepresenta- 
tion, In  that  he  had  represented  that  the  10 
per  cent.  Interest  recited  and  provided  for  In 
the  original  note  was  a  part  of  the  considera- 
tion for  the  purchase  price  of  the  land,  where- 
as In  fact  It  was  not,  and  that  he,  being  ig- 
norant of  the  true  sltaatloD,  bad  not  inter- 
posed the  plea  of  usury  to  the  said  James  G. 
Crenshaw  suit  for  retribution.  He  claims  that 
In  consequence  thereof  there  was  at  least  $413 
of  usury  embraced  In  the  recovery  adjudged 
to  said  James  G,  Crenshaw;  that  since  the 
rendition  of  the  Judgment  James  G.  Crenshaw 
had  filed  a  suit  In  the  Barren  circuit  court 
against  the  payee  of  the  said  debts,  to  wit, 
Duff's  executor.  In  which  the  said  James  G. 
Crenshaw  had  sought  to  recover  from  said 
Duff's  estate  the  sum  of  $282.40  as  dsury  In 
the  aforesaid  debt.  H.  A.  Crenshaw  claims  in 
this  suit  that  James  O.  Crenshaw  had  recov- 
ered from  him,  H.  A.  Crenshaw,  the  full 
amount  of  one-half  of  the  debt  and  10  per  cent. 
Interest  for  the  time  that  that  rate  was  char- 
ged, and  was  now  seeking  to  recover  $282.40 
of  It  from  Duff's  estate  as  usury.  James  G. 
Crenshaw  answered  denying  that  he  had  made 
the  representations  charged,  or  had  made  any 
representations  with  reference  to  whether  the 
10  per  cent,  was  a  part  of  the  consideration  or 
was  forbearance  only.  He  further  pleaded 
that,  so  far  as  the  Judgment  recovered  against 
H.  A.  Crenshaw  was  concerned,  it  was  not  In 
excess  of  H.  A.  Crenshaw's  part  of  the  princi- 
pal and  G  per  cent  interest  on  the  original 
debt;  that  since  be  had  procured  that  Judg- 
ment be  had  finished  paying,  at  least  to  the 
extent  of  $282.40  on  the  said  purchase  money 
to  said  Duff's  estate;  and  that  such  excess 
he  claimed  was  usury,  but  that  there  was  no 
usury  embraced  in  the  Judgment  rendered  in 
his  favor  and  against  H.  A.  Crenshaw.  The 
circuit  court  sustained  a  demurrer  to  this  an- 
swer, James  G.  Crenshaw  declining  to  plead 
further.  A  Judgment  was  rendered  granting 
a  new  trial  and  correcting  the  former  judg- 
ment by  adjudging  $318.70  thereof  to  have 
been  usurious  Interest 
We  ar«  of  opinion  that  this  was  error.    The 


answer  presented  a  good  defense.  If  there 
was  no  usury  embraced  in  the  Judgment  re- 
covered by  James  6.  Crenshaw  against  H.  A 
Crenshaw,  then  manifestly  there  ought  not  to 
have  been  a  new  trial  granted  to  H.  A.  Cren- 
shaw, whatever  representations  were  made  by 
James  G.  Crenshaw.  On  the  other  hand.  If 
James  G.  Crenshaw  had  not  nude  any  mis- 
representations, had  not  practiced  the  frand 
charged,  all  of  which  he  had  denied,  then  H. 
A.  Crenshaw  was  not  entitled  to  a  new  trial 
It  has  been  decided  frequently  by  this  court 
that  where  usurious  interest  is  charged,  and 
partial  payments  made  upon  the  debt  at  the 
usurious  rate,  the  payments  are  applied  first 
to  the  discharge  of  legal  Interest,  and  then  to 
the  principal  of  the  debt  and  none  of  the  pay- 
ments are  regarded  as  having  been  made  upon 
the  usurious  Interest  until  the  principal  of  the 
debt  and  legal  hiterest  shall  have  been  fully 
paid.  The  excess  then  is  regarded  as  usuri- 
ous. MUler's  Ex'r  v.  Wilson,  3  Ky.  law  Hep. 
688;  Bank  v.  Calk,  4  Ky.  Law  Rep.  617; 
Kendall  v.  Crouch,  88  Ky.  199,  11  S.  W.  587; 
Hill  V.  Cornwall  &  Bros.'  Assignee,  96  Ky. 
B12,  26  S.  W.  640. 

Applying  this  principle  to  the  pleading  filed 
by  H.  A.  Crenshaw.  It  would  appear  that  the 
usury  embraced  in  the  debt  to  Duff's  estate, 
If  any,  was  paid  In  the  last  payments  made 
since  the  rendition  of  the  Judgment  complain- 
ed of. 

H.  A.  Crenshaw  also  gave  notice  to  correct 
the  former  Judgment  so  far  as  It  contained 
usury  upon  the  ground  that  It  was  a  derieal 
misprision.  The  court  upon  consideration  of 
the  motion  under  the  notice  corrected  the  Judg- 
ment in  conformity  to  the  proceedings  for  a 
new  trial  and  the  notice.  We  are  of  opinion 
that  this  Is  error.  A  clerical  misprision  can 
only  be  ascertained  and  corrected  from  other 
parts  of  the  record,  not  from  extraneous  dr- 
cumstances  or  facts.  Bennett  v.  TIemay,  78 
Ky.  580. 

The  Judgment  Is  reversed  on  the  original  ap- 
peal, and  affirmed  upon  the  cross-appeal,  ap- 
pellee having  prayed  a  cross-appeal  because 
the  circuit  court  had  not  adjudged  that  fiie 
whole  of  the  $413.17  was  usurious  interest,  and 
the  cause  is  remanded  for  further  proceedings 
not  Inconsistent  herewith. 


DAY   &   CONGLETON    LTTMBEB    CO.   v. 
MACK  et  al.i 

(Court   of    Appeals    of    Kentucky.    Sept   24, 
1902.) 

CHATTEL  MORTQAOES— PROPER  COUNTY  FOR 
nECORDINO— FAILURE  OF  PETITION  TO  DE- 
SCRIBE PROPERTY— REFERENCE  TO  EXHIBIT 
FOR  DESCRIPTION— FAILURE  OF  CLERK  TO 
INDORSE  EXHIBIT  "FILED"  —  JUDOMBNT - 
RES  AD  JUDICATA. 

1.  The  recording  of  a  chattel  mortgage,  to 
be  valid  as  constructive  notice,  must  be  in  the 
county  of  the  owner's  residence,  if  he  have  t 
place  of  residence  in  this  state,  as  the  legal 

'Reported  br  Edward  W.  Hlnes,  Esq., ot  thaFnak- 
fort  bar,  and  lormerly  state  reporter. 
T  1.  See  Chattel  Mortgacea,  vol.  1^  CanL  Dtc.  i  IB- 
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■itnii  of  personal  property  is  the  dcmiiclle  of 
ita  owner,  and  as  between  two  mort^ges  on 
the  same  property,  only  one  of  which  is  re- 
corded In  the  comity  of  the  owner's  residence, 
the  one  thns  recorded  has  priority,  though  the 
other  ia  the  elder,  neither  mortgagee  having 
actual  notice  of  the  mortgage  of  the  other. 

2.  In   an  action  to   enforce   a  chattel   mort- 

SBge   the  failure  to  describe  the   property   in 
le  petition  does  not  render  the  Judgment  Toid, 
a  description  in  the  indgment  being  sufflcieut. 

3.  The  mortgage,  being  the  foundation  of 
the  suit,  must,  by  reason  of  the  requirement 
of  Civ.  Code  Prac.  {  120,  be  filed  with  the 
petition. 

4.  A  paper  ia  filed  by  lodging  it  with  the 
clerk  of  the  court,  and  the  clerk's  indorse- 
ment, being  evidential  only  of  the  fact  and 
time  of  filing,  is  not  essential  to  give  validity 
to  the  filing,  where  the  clerk  and  the  conrt 
have  treated  the  paper  as  filed. 

5.  The  vendors  of  plaintiff  having  litigated 
with  defendants  the  anestion  of  the  validity 
of  a  judgment  enforcing  a  lien  on  the  prop- 
erty in  controversy,  ana  that  question  having 
been  decided  against  them,  plaintiff  is  botma 
by  that  decision. 

Appeal  from  drcnlt  court,  Wolfe  county. 

"Not  to  be  otBclally  reported." 

Action  by  the  Day  &  Congleton  Lumber 
Company  against  Mack,  Stadler  &  Co.  to 
enjoin  a  aale^  Judgment  for  defendants. 
Plalntlfl  appeals.    Affirmed. 

A.  F.  Byrd,  tor  appellant  Z.  T.  Hurst, 
for  appellees. 

(yKBAB,  J.  This  is  a  contest  between 
equities.  G.  T.  Center,  who  resided  in  Wolfe 
county,  this  state,  owned  a  sawmllL  He 
mortgaged  It  in  1S83  to  Harry  Hawes.  The 
mill  was  portable,  and  was  then  situated  In 
Powell  county.  Tbe  mortgage  was  recorded 
in  Powell  county  only.  Afterwards  Center 
sold  the  mill  to  Godsey,  also  a  resident  of 
Wolfe  county.  Oodsey  was  told  of  the  fact 
of  the  Hawes  mortgage,  which  Center  agreed 
to  have  released  In  time.  To  secure  Center 
in  the  payment  of  two  1700  notes,  eTldenclng 
part  of  the  purchase  money,  Godsey  mort- 
gaged the  mill  to  Center.  This  mortgage 
was  recorded  In  Wolfe  county.  Center  as- 
signed these  two  notes  to  appellees  for  value. 
Godsey  resold  the  mill  to  Center,  the  lat- 
ter apprising  Godsey  of  the  transfer  of  the 
notes  to  appellees,  and  agreeing  to  take  them 
up.  Bot  he  failed  to  do  it  Hawes  brought 
snlt  to  enforce  his  mortgage.  He  did  not 
make  Mack,  Stadler  &  Co.  parties,  nor  Godsey. 
A  sale  was  decreed  and  had  to  satisfy  Hawes' 
debt.  Kelly  ii'ulks,  a  half-brother  of  Center, 
bougbt  the  mill  at  this  sale;  but  Center  paid 
for  It  continued  to  exercise  acts  of  owner- 
ship over  It,  and  from  tbe  evidence  we  con- 
clude, as  the  circuit  court  did,  that  Center 
was  the  real  purchaser.  Mack,  Stadler  & 
Co.  then  brought  suit  to  enfwce  the  mort- 
gage securing  the  two  $700  notes  of  Godsey 
assigned  to  them  by  Center.  Godsey  and 
Center  were  the  only  parties  defendant  The 
petitioii  did  not  describe  the  property  mort- 
gaged, a  blank  having  been  left  evidently  to 
be  filled  In  later.  But  the  original  mortgage 
was  filed  In  the  record  (though  not  marked 


so),  and  was  used  in  tbe  preparatl<«  of  th» 
Judgment  Tbe  court  decreed  a  sale  of  the 
mill  to  satisfy  the  |1,400  evidenced  by  the 
Godsey  notes.  An  amended  petition  filed  set 
up  that  Center  had  repurchased  the  mlU 
from  Godsey.  Center  failed  to  answer.  This 
Judgment  has  never  been  executed,  though 
rendered  In  September,  1896.  Center  and 
Fulks  brought  a  suit  to  enjoin  the  execution 
of  the  Judgm«it  of  sale  on  the  ground  that 
the  Judgment  was  void  because  of  a  failure 
to  describe  the  property  In  the  petition  or  in 
an  exhibit  marked  "Filed";  also  to  vacate 
so  much  of  the  Judgment  as  was  a  personal 
Judgment  for  the  money  against  Center. 
A  temporary  Injunction  was  granted,  but 
was  dissolved  on  final  hearing,  the  court 
adjudging  that  the  judgment  of  sale  shotdd 
be  enforced,  deciding  against  Center  and 
Fulks  on  that  point  but  vacating  the  per- 
sonal judgment  against  Center.  With  the 
latter  action  we  have  not  to  do  in  this  case. 
Center  (or  Fulks)  subsequently  sold  the  prop- 
erty, and  through  subsequent  sales  It  has 
been  bought  by  appellant.  Appellees,  being 
relieved  of  the  Injunction  just  mentioned, 
took  steps  to  execute  their  Judgment  of  sale. 
Appellant  then  brought  this  suit  to  enjoin 
the  sale,  claiming  that  it  Is  an  innocent  pur- 
chase' under  the  Hawes  mortgage  foreclo- 
sure, and  that  the  Godsey  mortgage,  under 
which  appellees  are  proceeding,  Is  junior  to 
appellant's  claim;  and,  besides,  that  the  judg- 
ment of  sale  In  favor  of  appellees  Is  void  for 
the  same  reasons  urged  by  Center  and  Fulks 
in  their  suit  A  temporary  Injunction  was 
granted  to  appellant  and  the  sale  was  stay- 
ed. On  final  hearing  the  circuit  court  dis- 
missed appellant's  petition,  dissolving  the  In- 
junction. 

Tbe  first  question  to  be  decided  Is,  as  be- 
tween these  litigants,  which  of  the  mort- 
gages Is  superior?  Section  496,  Ky.  St,  is 
"No  deed,  or  deed  of  trust,  or  mortgage  con- 
veying l^^al  or  equitable  title  to  real  or  per- 
sonal estate,  shall  be  valid  against  a  pur- 
chaser for  a  valuable  consideration,  without 
notice  thereof,  or  against  creditors,  until  such 
deeds  shall  be  acknowledged  or  proved  ac- 
cording to  law,  and  lodged  for  record."  Both 
of  these  mortgages  were  acknowledged  by 
tbe  owners  of  the  property  at  the  time,  and 
were  recorded.  But  only  one— the  Godsey 
mortgage— was  recorded  In  Wolfe  county,  the 
county  of  Godsey's  residence,  and  the  coun- 
ty of  Center's  residence  when  he  executed 
the  mortgage  to  Hawes.  Section  495  of  the 
Statutes  provides  that  all  deeds  and  mort- 
gages, to  be  effectual  against  purchasers  or 
creditors,  shall  be  recorded  In  the  clerk's 
office  of  the  court  of  the  county  where  the 
property,  or  tbe  greater  part  thereof,  shall 
be.  In  the  eye  of  the  law  tbe  situs  of  per- 
Bonxd  property  Is  the  domicile  of  its  owner. 
It  has,  therefore,  been  uniformly  held  In  this 
state  that  the  recording  of  a  mortgage  of 
personal  property,  to  be  valid  as  constructive 
notice,  must  be  In  tbe  county  of  the  owner's 
Jigitized  by  VjOOQ  IC 
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residence,  If  he  hare  a  place  of  residence  In 
this  state.  Vaughn  t.  Bell,  9  B.  Mon.  447; 
Singleton  t.  Young's  Ex'rs,  8  Dana,  S69;  Cop- 
pase  ▼.  Johnson  (Ky.)  56  S.  W.  424.  It  is 
not  shown  that  either  appellant  or  appellees 
had  actual  notice  of  the  mortgage  under 
which  the  other  is  claiming.  It  follows, 
tberieCore,  that  appellees'  mortgage  is  supe- 
rior to  the  title  acquired  under  the  Hawes 
mortgage  by  appellant,  although  the  latter  Is 
the  elder. 

The  next  question  is,  Is  appellees'  Judgment 
of  sale  void  because  of  a  failure  of  the  peti- 
tion to  describe  the  property,  or  because  of 
the  failure  of  the  clerk  to  indorse  the  exhibit,  | 
the  original  mortgage,  as  "flled"?  There  is  \ 
no  Code  provision  requiring  the  petition  to  j 
enforce  a  lien  upon  personal  property  to  con- 
tain a  description  of  the  property,  although 
it  Is  undoubtedly  better  practice  to  do  so, 
and  a  petition  so  deficient  might  be  demurra- 
ble. Section  126  of  the  GivU  Ck>de  of  Prac- 
tice does  require  that  "a  petition  for  the 
recovery  of  land,  or  for  its  subjection  to  a 
demand  of  the  plalntifF,  must  describe  it  so 
that  it  may  be  identified."  Tet  under  this 
section  It  has  been  held  that  a  description 
contained  In  an  exhibit  filed  with  the  petition 
(although  there  is  no  description  in  the  peti- 
tion) Is  a  sufficient  compliance  with  the  sec- 
tion. De  Haven  v.  De  Haven's  Adm'r  (KyJ 
46  &  W.  215,  47  S.  W.  697.  In  Posey  T. 
Green,  78  Ky.  165,  It  was  held  that  a  descrip- 
tion of  land  decreed  to  be  sold  by  referring 
to  a  commissioner's  report  In  the  case  would 
be  valid.  But  we  can  perceive  no  reason 
tor  requiring  as  a  Jurisdictional  fact  that  per- 
sonal property  sought  to  be  subjected  in  a 
suit  should  be  described  in  the  petition.  The 
contrary  is  true  as  to  land.  The  reason  for 
the  distinction  la  obvious.  But  even  if  such 
a  description  were  required,  the  failure  to  do 
so  would  not  render  the  Judgment  void,  and 
subject  to  collateral  attack.  Bnckner  v.  Sam- 
uels, 6  Ky.  Law  Bep.  663.  We  conclude  that 
a  description  of  pexaoaal  property  subjected 
to  sale  by  decree  of  court,  when  found  in  the 
Judgment,  the  court  having  obtained  Jurisdic- 
tion of  the  person  of  the  owner,  Is  sufficient. 
The  property  adjudged  to  be  sold  in  this  case 
is  the  identical  property  mortgaged  by  God- 
sey  to  Center.  That  fact  is  not  disputed. 
The  mortgage  found  in  the  record  is  the  gen- 
uine document.  Nor  is  that  fact  questioned. 
Under  the  Civil  Code  of  Practice  (section 
120)  the  mortgage,  being  the  foundation  of 
the  suit,  was  required  to  be  ffied  with  the 
petition,  and,  when  done,  becomes  a  part  of  | 
the  record.  Gilbert  v.  Bamberger  (Ky.)  44 
&  W.  421.  SecUon  669  of  the  CivU  Code  of 
Practice  requires  that  "the  clerk  shall  en- 
dorse upon  every  paper  ffied  in  an  action  the 
day  of  ffilng  it"  A  paper  is  flled  by  lodging 
it  with  the  clerk  of  the  court,  where  It  is 
permissible  to  be  done.  His  Indorsement  Is 
evidential  only  of  the  fact  and  time  of  flUng. 
Insurance  Co.  v.  Shrader  (Tex.  Sup.)  33  8.  W. 
112,  80  U  R.  A.  498,  59  Am.  St  Rep.   25; 


Thompson  v.  Foster's  Adm'r,  6  Ark.  20S; 
Hook  V.  Fenner,  18  Cola  283,  32  Pac.  6Ii 
86  Am.  St  Rep.  277;  Franklin  County  Com'i* 
V.  State,  24  Fla.  66,  3  Sonth.  471.  12  Am. 
St  Rep.  183;  Reed  v.  Carry,  36  HI.  536; 
Planing  MIU  Co.  v.  Huber,  42  Mo.  App.  432. 
The  act  of  1800  required  the  derk  to  indorse 
on  evesry  pleading  the  time  when  filed,  and 
to  enter  upon  the  order  book  that  aoch  plead- 
ing la  filed.  In  MlUer  v.  Foley,  4  Bibb,  200, 
it  was  held  that  a  failure  of  the  clerk  to  make 
such  an  indorsement  and  order  as  to  the  filing 
of  tiie  defendant's  plea  would  not  even  be 
a  reversible  error  when  the  court  had  treated 
It  as  filed.  This  was  followed  In  Cartw  v. 
Stennet  10  B.  Mon.  253,  and  in  Bowler  v. 
Lane,  3  Mete.  811.  In  this  case  the  court 
treated  the  mortgage  as  .filed,  and  nsed  it  as 
an  exhibit  and  the  clerk  copies  it  into  the 
record  as  a  part  of  it  We  conclude  that 
this  paper  was  flled,  and  was  a  part  of  that 
record. 

There  Is  another  reason  why  appellanfi 
title  Is  defective.  It  claims  through  a  pm^ 
chase  from  Fnlks  and  Oeatst.  Folks  and 
Center  had  litigated  this  Identloal  qneation  of 
void  Judgment  with  appellees,  and  the  matter 
was  adjudged  against  them.  Ttaeir  vendeei 
are  bound  by  that  decision. 

The  Judgment  la  affirmed. 


THOMPSON  ▼.  THOMPSOM.C 

(Court   of   Appeals    of    Kentncky.    Sept   Si 

1902.) 

AFFBAIi— KFTBOT  OF  BUPBRSBOBAS. 

I.  A  supersedeas  issued  after  appellee  had 
obtained  possession  of  property  awarded  to 
her  by  the  judgment  appealed  from  does  not 
entitle  appellant  to  have  the  poiwwiirion  re- 
stored to  nim,  as  a  supersedeas  cannot  undo 
what  has  already  been  done  under  the  jodf- 
ment.  - 

Appeal  from  circuit  court 

"Not  to  be  officially  reported.** 

Action  between  B.  T.  Thompson  and  J.  B. 
Thompson.  From  the  Judgment  EL  T. 
Thompson  appeals.  Motion  tor  rule.  De- 
nied. 

B.  L.  England,  for  appeOaat  Oi  &  Hill, 
for  appellee. 

DU  RDLLB,  J.  Upon  an  award  by  arbi- 
trators a  Judgment  was  entered  In  the  cl^ 
cult  court  by  which  appellee  Agnes  Thomp- 
son was  adjudged  entitled  to  the  possession 
of  a  bay  mare  named  Maud.  An  appeal  wu 
taken  in  the  lower  court  and  supersedeas 
issued,  bat  the  appeal  was  dismissed,  be- 
cause not  perfected  in  due  time.  A  second 
appeal  was  sued  out  in  the  clerk's  office  of 
this  court  and  a  new  supersedeas  Issued, 
but  before  this  was  done  an  order  of  deilT- 
ery  was  executed,  and  appellee  obtained  pos- 

>Raportad  by  Bdward  W.  Hlnss,  ■iq..at  th*  Tnak- 
tort  bar,  and  {ormerlr  itata  reporter. 

T 1-  Bm  Appeal  and  Error,  ToL  1;  Cent  Dig-  U 
2204,  2267,  2270. 
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MBSloB  Of  the  mare.  Appellant  now  asks 
t«r  •  rale  to  restore  the  possession.  Tbe 
effect  of  the  snperaedeas  la  to  preserve  the 
itatDS  In  qno  pending  the  appeal.  It  cannot 
letnaet  The  condition  of  affairs  which  ia 
presented  is  the  condition  at  the  time  the 
mpenedeaa  issued.  It  cannot  undo  what 
has  been  already  done  under  the  Judgment 
2  GyL  Law  &  Froc  p.  908,  and  cases  there 
dte4 
The  motion  is  oveiruled. 


AE33BS  r.  AKBRS.t 
(Court  <rt   Appeals    of    Kentucky.    Sept    24, 
1902.) 

raw  TRIAL-SUmCIBNCT  OF  OROOND8-PAT- 
HENT-FOROBRT  OF  BBCEIFT— SUFFICIENCY 
OP   EVIDBNCB  —  KEWLT    DISCOTBRSD    BVI- 

DENCK. 

1.  The  assignment  as  grounds  for  a  new 
trial  that  the  court  admitted  incompetent  btI- 
dCDce  and  misinstructed  the  jury  is  too  gen- 
eral to  be  considered. 

2.  The  proof  being  conflicting  as  to  pay- 
ments claimed,  and  as  to  the  genuineness  of 
receipts  rdied  on  as  evidence  thereof,  a  ver- 
dict denying  the  credits  claimed  will  not  be 
distorted  as  against  the  evidence. 

3.  Newly  discovered  evidence,  which  is  un> 
attisfactory,  and  wliich  is  at  most  merely 
comolaUveb  does  not  authorize  a  new  trial. 

Appeal  from  circuit  court,  Floyd  county. 

"Not  to  be  officially  reported." 

Action  by  James  Akers  against  Floyd 
Akers  to  enforce  a  vendor's  lien.  Judgmoit 
for  plaintifl,  and  defendant  appeals.  Af- 
flrmed. 

W.  8.  HarUns,  for  appellant  James  Ooble, 
for  appellee. 

WHITB,  J.  In  this  action  to  recover  Judg- 
ment and  enforce  a  vendor's  lien  on  certain 
Rai  estate,  brought  by  appellee,  James 
Akns,  the  appellant  pleaded  payment  In  8ev> 
eral  different  sums,  amounting  in  a  total 
amn  of  |1,ST0,  and  filed  with  his  answer  re- 
cdpta  for  such  payments.  Appellee,  by  re- 
ply, denied  that  these  sums  had  been  paid 
him,  and  denied  that  he  had  signed  either 
one  of  the  six  receipts  exhibited.  Upon  this 
i»ue  as  to  payments  there  was  trial  by  Jury, 
and  a  verdict  on  the  issue  in  favor  of  ap- 
pellee. Appellant  filed  his  motion  and  rea- 
noa  for  a  new  trial,  accompanied  by  affida- 
vits showing  evidence  that  had  been  discov- 
ered after  the  trial.  The  groimds  for  new 
trial  are  error  in  assessment  of  amount,  ver- 
dict not  sustained  by  sufficient  evidence,  the 
court  misinstructed  the  Jury,  the  admission 
of  incompetent  evidence,  and  the  newly  dis- 
covered evidence  shown  by  the  affidavits. 
The  court  overruled  the  motion  for  new  trial, 
ud  this  appeal  Is  prosecuted. 

Tbe  reasons  for  new  trial  that  the  court 
admitted  Incompetent  evidence  and  misln- 
itracted  the  Jury  are  too  general  to  call  the 
lowCT  court  or  this  court  to  specific  rulings 


/R<portM  br  Bdward  W.  Hlnea,  Zaq.,  of  tbe  Frsak- 
•M  bar,  and  (ormerly  state  reporter. 


of  the  court  and  will  not  be  considered. 
Meaux  v.  Meaux,  81  Ky.  479.  There  could 
have  been  no  error  in  the  assessment  of  the 
amount  found  by  the  Jury.  The  amounts  In 
dispute  were  fixed  by  the  receipts  and  the 
admitted  note.  The  only  question  was  as  to 
the  payments.  If  the  Jury  found  for  appel- 
lant on  that  issue,  be  would  have  been  enti- 
tled to  credit  by  such  sums.  As  the  verdict 
was  for  appellee  that  no  such  sums  were 
paid,  no  credits  were  allowed. 

The  reason  that  the  verdict  is  not  sus- 
tained by  Bufflcient  evidence  is  not  supported 
by  the  record.  The  appellant  testified  to  the 
payments,  and  produced  the  receipts.  The 
appellee  denied  the  payments,  and  denied  tbe 
execution  of  the  receipts.  Other  writing  of 
appellee  was  introduced  to  show  bis  signa- 
ture, and  the  originals  are  brought  here.  We 
have  examined  these  receipts  and  the  other 
signatures,  admittedly  by  appellee,  and  the 
question  is  not  by  this  proof,  made  certain 
either  way.  With  this  dlrecUy  conflicting 
proof  as  to  the  payment  and  execution  of  the 
receipts,  we  are  not  authorized  to  say  that 
the  verdict  is  not  supported  by  the  evidence, 
or  is  fiagrantly  against  the  evidence 

The  newly  discovered  evidence,  which 
seems  to  have  been  discovered  the  day  after 
tbe  trial,  is  very  unsatisfactory,  even  In  the 
affidavits  filed.  It  Is  cumulative  as  to  the 
protiabillty  of  the  payments  having  been 
made,  and  the  statement  of  the  witness  is 
not  of  such  character  ais  would  authorise  the 
court  to  set  aside  the  Judgment 

We  are  of  opinion  there  was  no  error  In 
overruling  the  motion  for  a  new  trial.  Find- 
ing no  error,  the  Judgment  is  affirmed. 


YBLLOW  POPLAB  LTJMBBB  CO.  v.  8TB- 
PHBN8.1 

(Court   of   Appeals   of    Kentucky.   Sept   23, 
1902.) 

CONTRACT  FOR  SALB  OF  L008  —  ACQUIBS- 
CBNCE  IN  MSASUREMBNT-PROPSR  MODS  OF 
MEASURING  —  SETTLEMENT  OF  DISPUTE  — 
CONVERSION  OF  LOOS  NOT  CONTRACTED 
FOR  —  TIME  OF  DBUVBRT  —  DEPRECIATION 
FROM  DELAY. 

1.  A  contract  for  the  sale  of  logs  did  not 
pass  to  the  buyer  a  claim  for  the  price  of 
logs  previously  sold  and  delivered  by  the  seller 
to  another. 

2.  Where  there  was  an  honest  difference  of 
opinion  between  buyer  and  seller  as  to  the 
proper  manner  of  measuring  logs,  and  in  set- 
tlement of  that  dispute  tbe  parties  agreed  on 
a  measurement,  and  the  seller  accepted  pay- 
ments ou  that  basis,  it  Is  too  late  for  him 
to  complain  of  the  measurement. 

3.  Where  the  buyer's  servants  by  mistake 
embraced  in  his  rafts  logs  of  the  sefler,  which 
had  not  been  contracted  for,  and  the  buyer, 
though  having  ample  means,  when  sawing  the 
logs  at  his  mill,  to  ascertain  how  much  of  this 
stray  timber  was  Included,  failed  to  keep  or 
render  any  account  thereof,  every  reasonable 
presumption  must  be  indulged  against  him  as 
to  the  quantity  of  such  timber  in  requiring 
him  to  account 

>  Reported  by  Edward  W.  HInea,  Esq.,  of  tbe  Frank- 
tort  bar,  and  tormarly  state  reporter.  ■ 
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4.  Where  partners,  who  had  contracted  to 
sell  and  dehrer  logs  to  another,  having  be- 
come Inyolred  in  litigation,  procured  H.  to  be 
appointed  receiver  of  their  logging  business, 
and  H.  undertook  to  deliver  the  logs  contract- 
ed to  be  sold,  the  buyer  is  entitled  to  credit 
by  money  paid  to  H.,  and  which  was  nsed  by 
H.  in  gettug  out  the  logs  to  the  point  of  de- 
livery. 

5.  Injury  to  the  logs  from  exposure  by  rea- 
son of  delay  in  delivery  was  properly  pleadable 
as  a  counterclaim. 

6.  As  the  contract  did  not  fix  a  time  for  the 
delivery  of  the  logs,  and  no  time  is  shown  as 
being  the  customary  period  within  which  the 
seller  must  deliver  the  logs  in  order  to  avoid 
the  deduction  of  a  certain  part  of  the  price 
on  account  of  depreciation  in  value,  no  de- 
duction can  be  made  in  the  absence  of  any 
evidence  that  the  logs  were  not  delivered  with- 
in a  reasonable  time. 

Appeal  from  circuit  court,  Ployd  covmty. 

"Not  to  be  officially  reported." 

Action  by  A.  B.  Stephens  against  tie  Tel- 
low  Poplar  Lumber  Company  for  a  settle- 
ment of  accounts.  Judgment  for  plalntUf, 
and   defendant  appeals.    Reversed. 

W.  S.  Harklns,  for  appellant  Jas.  Quible, 
for  appellee. 

O'REAR,  J.  The  Yellow  Poplar  Lumber 
Company  is  a  manufacturer  of  lumber  at  a 
point  on  tBe  Ohio  Elver  below  Ashland,  draw- 
lug  its  supply  of  logs  to  a  large  extent  from 
the  Big  Sandy  valley.  Appellee,  Stephens, 
and  his  partner,  Daniela,  engaged  by  contract 
In  writing  to  deliver  to  appellant  saw  logs, 
as  evidenced  by  the  following  memorandum: 
"Yellow  Poplar  Lumber  CJo.  Coal  Grove, 
Ohio,  May  28,  1892.  Yellow  Poplar  Lumber 
Co.,  Coal  Grove,  Ohio— Gentlemen:  I  hereby 
agree  to  deliver  to  you  at  the  mouth  of  Jones' 
Fork  into  Main  Beaver  all  the  logs  I  now 
have  in  that  creek,  and  to  be  put  into  that 
creek,  coming  from  the  trees  purchased  from 
Dingus  and  other  parties,  and  any  other  such 
trees  that  will  produce  good  merchantable 
timber.  No  logs  to  be  under  20".  In  other 
words,  all  logs  to  be  20"  and  up,  regardless 
of  lengths,  and  to  be  measured  as  rulable  In 
measuring  timber  In  Sandy  Valley.  The  per- 
centage shall  not  exceed  over  sixty  per  cent 
of  the  small  sizes  which  would  be  25"  and 
up.  Payments  to  be  made  with  four  months' 
acceptances  when  measured,  and  tallies  sent 
to  your  office  at  Goal  Grove,  with  the  distinct 
understanding  that,  in  case  these  logs  are  not 
out  owing  to  want  of  wsiter  in  Main  Beaver, 
such  paper  as  you  have  given  In  settlement 
should  be  renewed  In  four  months.  Measure- 
ments to  be  made  monthly,  and  each  month's 
measurements  to  be  settled  for  at  once  with 
a  four  months'  acceptance.  Price  per  cube, 
12^  cents.  J.  F.  Daniels  &  Stephens.  Wit- 
ness: John  Flnlayson.  Accepted:  Yellow 
Poplar  Lumber  Co.,  F.  J.  O'Connell,  V.  Pres. 
and  General  Manager."  This  suit  is  by  ap- 
pellee, Stephens,  claiming  that  on  a  settle- 
ment of  accounts  between  the  parties  appel- 
lant Is  Indebted  to  him  in  a  considerable  sum, 
made  up  of  various  items.    These,  so  far  as 


they  are  presented  for  adjudication  by  this 
appeal,  may  be  thus  stated  and  disposed  of: 

1.  There  is  an  item  of  $1,S48.B0,  claimed  by  \ 
appellee,  growing  out  of  the  following  facts: 
He  alleges  that  prior  to  May,  1882  (the  date  ! 
of  the  contract  with  app^ant).  May  and  Fln- 
layson had  contracted  to  appellant  company 
certain  poplar  timber,  then  standing  on  trlba-  j 
taries  of  Beaver  creek.  In  Floyd  or  Knott 
counties;  that  May  and  Flnlayson,  with  the 
consent  of  appellant,  transferred  their  con- 
tract snd  sold  the  standing  timber  to  fnUlU 
It  to  Jno.  F.  Daniels  (subsequently  appellee's 
partner),  who  likewise  sold  it  to  Mayo  and 
Martin.  It  Is  claimed  tben  that  Mayo  and 
Martin  sold  and  transferred  It  to  Daniels  & 
Stephens;  that  before  the  sale  to  Daniels 
and  Stephens,  and  before  May  28,  1882,  Mayo 
and  Martin  had  measured  up  to  Yellow  Pop- 
lar Lumber  Company  two  lots  of  timber,— 
one  of  118  logs,  containing  4,248  cubic  feet, 
and  another  of  126  logs,  containing  6,531  cubic 
feet;  tiiat  for  these  logs  the  appellee  (as  suc- 
cessor to  the  propoty  rights  and  claims  of 
his  firm  of  Daniels  &  Stephens)  was  entitled 
to  be  paid  at  the  rate  of  12^  cents  per  cubic 
foot  and  that  they  had  not  been  paid  for 
them.  This  dalm  was  disallowed  by  the 
commissioner,  but  on  exceptions  was  allow- 
ed by  the  drcnlt  court  We  conclude  that 
this  was  error,  for  the  following  reasons: 
When  Mayo  and  Martin  sold  out  to  Daniels 
&  Stephens,  they  sold  only  their  logs  and 
tree»— not  choses  in  action.  Consequently, 
under  appellee's  showing,  the  claim,  if  any, 
against  the.Ydlow  Poplar  Lumber  Company 
for  logs  sold  and  delivered  to  It  by  Mayo 
and  Martin,  and  for  which  it  had  not  paid 
them,  did  not  pass.  Appellee,  not  having 
shown  the  right  to  recover,  failed.  But  it 
was  further  shown  that  for  this  timber  so 
measured  up  Mayo  and  Martin  had  received 
advancements  on,  or  part  pay  for  it,  before 
or  at  the  time  of  its  delivery.  This  was 
not  noticed  in  the  Judgment.  Furthermore, 
appellee  himself  testified,  at  page  119  of  the 
record,  as  to  the  118  logs,  that  "they  had  been 
accounted  for  by  the  company."  This  claim 
should  have  been  rejected. 

2.  Two  items  sued  for  by  appellee  may  be 
treated  of  together.  They  are:  (1)  It  Is 
claimed  that  appellant  so  falsely  measured 
about  500  logs  over  22  feet  long  as  to  reduce 
their  actual  contents  by  about  40,000  cubes, 
of  the  value  of  $500;  and  (2)  that  appellant. 
In  measuring  some  400  other  logs  that  were 
less  than  20  inches  In  diameter  at  the  tip,  or 
small  end,  would  not  measure  nor  account 
for  any  part  of  the  logs  that  were  less  than 
20  inches  in  diameter.  This  made  a  dlffe^ 
ence,  it  is  claimed,  of  32,000  cubes,  of  the 
value  of  $400.  As  to  the  last  item  it  was 
shown  that  many  logs  presented  by  appellee 
for  measurement  under  the  contract  woe  of 
less  diameter  than  20  inches  at  the  tip;  that 
appellant  refused  to  accept  and  measure 
them,  because  not  ffiUng  the  requirements  of 
the  contract.    From  thfe-proof  wa  find,  and 
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tt  to  not  reall7  contradicted,  appellee  urged 
the   repreg^itatlTeB  of  appellant  to  meaaure 
the  logs.    Appellant  agreed  to  do  so,  provid- 
ed It  would  be  allowed  to  begin  the  meaanre- 
ment  at  a  point  toward  tbe  tip  wbere  the  log 
became  20  inches  In  diametor,  and  account 
for  only  so  much  of  it  as  fitted  the  contract 
This  appellee,  under  the  streaa  of  his  necea- 
sltlea,  he  saya,  agreed  to,  and  they  were  then 
BO  measured  and  accounted  for  by  both  par- 
ties.    No  meaanrement  waa  taken  or  estimate 
then  made  of  the  contents  of  these  tlpa,  nor 
la  It  shown  wliat  their  value  was  or  would 
have  been  if  detached  then  and  there  from 
the  logs  to  which  they  belonged.    As  to  the 
other  Item  nnder  this  bead,  it  was  shown 
that  there  occasionally  arose  disputes  as  to 
how  some  logs  ahonld  be  measured;   that  la, 
boyr  mach  they  ahould  be  scaled  for  defects 
or  deficiency  in  length  in  even  feet    It  was 
shown  by  appellant's  witnesses,  and  not  de- 
nied by  ai)peUee,  that  on  these  occasions  the 
parties  would  agree  on  the  measurement  of 
each  particular  log,  and  It  would  be  ao  record- 
ed and  accounted  for  and  charged  In  tbe  re- 
spective tallies  or  booka  then  being  kept  by 
the  parties.    No  other  measurement  was  thai 
made,  nor  other  estimate  at  the  time,  or  at 
any  time  tUl  years  afterwards,  when  appel- 
lee   alone  eatimatea  these  diflFerences   when 
he  comes  to  testify.    Both  these  claima  were 
allowed.    We  are  of  opinion  that  this  was 
error.    While  it  is  trae  that  appellant's  views 
or   contentions  of  the  rule  of  measurement 
was  not  to  control,  and  could  not,  yet  appd- 
lee  was  not  bound  to  submit  to  It    It  was 
a  matter  about  which  it  appears  that  there 
was  an  honest  difteroice  of  ojtinlon.    Appel- 
lee conld  have  kept  out  those  logs,  and  sold 
them  elsewhere,  and  then  have  sued  appellant 
to  recover  tbe  loss,  if  any,  incurred  by  its 
breach  of  the  contract  to  buy  them,  if  appel- 
lant  was  in  tbe  wrong.    But  this  waa  not 
done.    On  tbe  contrary,  the  parties  agreed 
an  the  measurement,  and  appellee  accepted 
payments  therefor  on  that  basis.    There  was 
no  misrepresentation,  no  ccncealment.    Bach 
party  knew  exactly  the  facts  then  aa  now. 
Then  was  the  time  for  appellee  to  have  with- 
hdd  his  logs  tin  properly  measured,  if  they 
were  not  properly  measured.    Whatever  may 
hare  been  the  unfortunate  stress  of  appellee 
for  money  at  that  time,  and  however  much 
it  may  enlist  one's  sympathies,  we  fail  to 
see  how  that  fact  can  change  the  law.    Tbe 
parties  had  tbe  right  to  agree.    In  fact  it  was 
their  dnty  to  agree,  and  settle  their  differen-' 
ces,  if  possible.    Having  agreed  then,  with 
no  frand  shown  or  charged,  and  no  mistake 
not  then  known  and  taken  into  account  by 
tiie  parties,  it  is  too  late  now  to  complain. 
Both  of  these  claima  should  have  been  disal- 
lowed. 

3.  Appellee  claimed  that  he  bad  other  logs 
tai  these  streams  (Jones'  Fork  of  Beaver  and 
its  tributaries),  some  of  whicb  were  "long 
■man"  logs,  not  up  to  the  contract  with  ap- 
pellant, and  others  "short  large  logs,"   also 


not  within  the  contract  He  claims  there  were 
about  500  of  the  former  and  100  of  the  latter, 
and  charges  that  appellant's  servants,  in  raft- 
ing the  contracted  logs  at  the  mouth  of  Beaver, 
also  took  these  logs,  and  failed  to  account  for 
them.  This  item  has  given  ua  much  more 
trouble  than  any  of  the  others.  We  are  sat- 
isfied from  the  proof  that  appellant  did  get 
some  of  these  logrs;  how  many  is  not  shown. 
The  case  was  for  a  time  before  a  special  com- 
miasioner,  B.  S.  Friend,  whose  report  shows 
evidence  of  unusual  care  and  exceptional  in- 
dustry. He  found  for  appellee  on  this  item 
(562.60.  The  circuit  court  disallowed  it  Ap- 
pellee baa  prosecuted  a  cross-appeaL  Tbe  evi- 
dence shows  that  appellee's  firm  branded  all 
their  logs  with  their  individual  brand  as  meas- 
ured. Appellant  branded  the  loga  bought  and 
accepted  by  It  with  a  small  triangle,  made 
with  a  metal  hammer.  Later,  that  the  brand 
might  be  more  easily  distinguished,  they  had 
laborers  to  go  ova:  the  logs  so  branded,  and 
paint  a  large  white  triangle  <hi  each  end  of 
the  logs  accepted,  this  triangle  extending 
through  the  diameter  of  the  log.  These  loga 
were  all  driven  loose  to  the  mouth  of  Beaver 
creek  on  Big  Sandy  river,  where  they  were 
collected  in  booms,  and  rafted  to  be  floated 
down  the  Big  Sandy  and  Ohio  rivers  to  ap- 
pellant's mills.  They  had  a  great  many  of 
these  rafts.  It  was  shown  by  tbe  evidence 
that  in  the  hurry  Incident  to  rafting  the  loga, 
which  must  have  been  done  when  "tides"  or 
sudden  rises  in  the  smaller  streams  would 
wash  the  logs  down  to  tbe  booms,  occasionally 
some  logs  not  branded  with  either  the  metal 
brand  or  the  painted  one  would  be  Included 
by  appellant's  workmen.  Appellee  had  per- 
sons there  at  the  same  time  rafting  bis  un- 
sold logs.  We  cannot  say  from  the  evidence 
that  any  logs  so  included  were  Intentionally 
taken  by  appellant's  servants,  with  knowledge 
of  the  fact  that  they  had  not  been  sold  to 
appellant  There  appears  no  reason  or  induce- 
ment for  them  to  have  done  ao.  They  were 
merely  day  laborers,  having  no  personal  in- 
terest in  the  logs.  In  any  event  Men  do  not 
commit  larceny  for  others'  benefit  gratuitous- 
ly. Yet  it  was  shown,  we  think,  that  some 
logs,  despite  precautions,  were  so  included  in 
this  hurry.  We  cannot  attach  any  blame  to 
appellant's  agents  in  charge  for  tbe  fact  It 
was  alao  shown  that  some  loga  which  bad 
gotten  loose  below  tbe  booms  were  taken  up 
by  appellant's  agent,  Hiram  Lafferty,  under 
a  mistake  as  to  the  ownership,  and  were  con- 
verted by  appellant  In  tbe  great  volume  of 
such  business  done  in  that  river  by  appellant, 
and  done  at  times  of  rush  and  excitement,  in- 
cident to  sudden  raises  of  the  waters,  it  Is 
difficult  to  prevent  such  mistakes.  But  it  was 
afllrmatlvely  shown  that  about  160  of  these 
logs  were  actually  gathered  up  and  sold  by 
appellee.  How  many  of  the  others  were  taken 
up  by  other  people  or  lost  is  not  shown.  But 
appellant  could  have  known,  and  had  ample 
means  at  Its  mill,  when  sawing  this  timber, 
to  have  learned  definitely,  bow , much  of  this 
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Btray  timber  was  Inchided  In  these  rafts. 
They  failed  either  to  keep  such  an  account  or 
to  render  It  Therefore  the  court  should  In- 
dulge against  appellant  every  allowable  pre- 
sumption on  this  point.  From  all  the  facts  we 
believe  the  finding  of  the  special  commissioner 
on  this  point  was  as  accurate  and  Just  as 
is  possible  to  And  under  the  circumstances. 
The  Judgment  Is  therefore  reversed  on  the 
cross-appeal  to  that  extent 

4.  While  appellee  should  be  allowed  $562.50, 
It  should  be  abated  or  credited  by  $300  for  the 
following  item:  Daniels  and  Stephens,  before 
completing  their  contract,  and  before  deliver- 
ing the  logs  that  had  been  measured  at  the 
point  agreed,  became  Involved  in  a  litigation 
between  themselves  in  the  Boyd  circuit  court, 
wherein  they  procured  J.  G.  Hopkins  to  be 
appointed  receiver  to  take  charge  of  their  log- 
ging business.  Hopkins  undertook  for  them 
to  deliver  these  logs,  and  did  so.  This  $300 
was  paid  to  Hopkins  on  account  by  appellant, 
and  used  by  bim  In  getting  out  these  logs  to 
the  point  of  delivery  provided  for  in  the  con- 
tract Appellant  should  be  allowed  credit 
therefor. 

There  is  further  complaint  of  mlsmeasnre- 
ment  of  the  logs  by  the  slipping  or  squeezing 
of  the  calipers  by  appellant's  agents  when 
measuring.  We  concur  with  the  circuit  court 
and  the  commissioner  that  this  charge  is  not 
sustained  by  the  proof. 

Appellant,  on  August  24,  1894,  "charged  up" 
to  appellee's  Arm  Daniels  &  Stephens  two 
cents  per  foot  on  114,884  cubic  feet  of  tim- 
ber, which  It  was  claimed  was  not  delivered 
within  the  time  provided  in  the  contract  and 
that  that  sum  represented  the  deterioration  of 
the  timber  from  sap  rot  by  laying  out  In  the 
weather  too  long.  On  April  18,  1884,  appel- 
lant also  charged  np  to  Daniels  &  Stephens 
$100  paid  to  W.  S.  Harklns,— making  in  all 
$2,393.28,  which  is  pleaded  as  an  offset  and 
counterclaim  against  appellee.  As  to  the  pay- 
ment made  to  Harklns,  it  is  not  shown  to 
have  been  anthorized  by  appellee,  nor  requir- 
ed by  the  contract  It  was  consequently 
properly  disallowed.  The  other  Item  is  claim- 
ed to  accrue  to  appellant  as  damages,  and 
properly  pleadable  as  a  counterclaim.  It  will 
be  observed  that  no  particular  time  is  pro- 
vided In  the  contract  within  which  the  tim- 
ber was  to  be  delivered.  It  is  Insisted  for  ap- 
pellant that  the  contract  must  be  read  and 
construed,  wherein  it  is  silent  by  the  light 
of  the  "custom"  in  the  Big  Sandy  valley  as 
to  time  of  delivery  of  logs.  It  is  sufficient 
here  to  say  that  so  far  as  custom  is  shown. 
It  is  merely  that  buyers  customarily  pay  less 
for  old  logs  than  for  new,  and  scale  their 
prices  by  the  length  of  time  the  logs  have 
been  cut  No  time  is  shown  as  being  a  "cus- 
tom" within  which  saw  logs  must  be  dellv- 
ored,  or  the  seller  charged  back  with  a  cer- 
tain per  cent  of  depreciation.  That  Is  a  mat- 
ter of  contract  It  Is  also  contended  that  then 
the  contract  should  be  construed  to  mean  that 
the  logs  should  be  delivered  within  a  reasona- 


ble length  of  time.  So  we  agree.  Bnt  diere 
is  a  total  failure  of  proof  In  the  record  as  to 
what  would  have  been  a  reasonable  length 
of  time  within  which  to  deliver  these  logs 
after  they  were  cut  Nor  is  it  shown  that 
they  were  not  delivered  within  a  reasonable 
time  after  they  were  cut.  The  Judgment  dis- 
allowed appellant  this  claim,  and,  we  think, 
properly  so. 

It  follows  that  the  Judgment  mnst  be  re- 
versed on  both  the  original  and  the  cross- 
appeal.  Cause  Is  remanded,  with  dhrections 
to  enter  Judgment  for  appdlee  for  $262.^. 
and  interest  from  the  filing  of  this  suit 


TYB  et  al.  t.  TYB  «t  aLi 

(Conrt   of    Appeals    of    Kentucky.    Sept   23, 

1902.) 

DBSCBNT  AND  DISTRIBtlTION  —  ADVANCK- 
MBNTS— EQUAUZATION-8UIT  FOR  SETTLE- 
UBNT  OF  BSTATB-RBS  JUDICATA. 

1.  Under  Ky.  St.  S  1407,  providing  that  prop- 
erty given  to  a  descendant  shall  be  charged  tr> 
him  In  the  distribution  of  the  undevised  es- 
tate, and  that  he  shall  receive  uotliing  fnrtber 
until  the  other  descendants  are  made  eqnal 
with  him,  it  was  proper,  in  distribating  amone 
children  the  undevised  estate  of  their  deceased 
father,  to  charge  each  child  with  the  varioos 
sums  received  by  him  from  the  father  as  ad- 
vancements. 

2.  In  a  dlatrlbntion   among  children   of  the 

firoceeds  of  land  of  their  deceased  father  sl- 
otted to  their  mother  as  dower,  advancements 
should  be  charged,  and  the  children  equalised 
as  far  as  practicsble;  but  a  distribution  of 
other  property  of  the  ancestor,  made  in  a  snit 
for  a  settlement  of  his  estate,  will  not  be  dis- 
turbed for  the  purpose  of  producing  equality, 
as  the  children  are  now  estopped  to  disturb 
that  distribution. 

Appeal  from  circuit  court  Knox  oonnty. 

"Not  to  be  ofllcially  reported." 

Action  by  Henry  Tye  and  others  against 
George  W.  Tye  and  others  for  partition. 
Judgment  for  defendants,  and  plalntUTs  ap- 
peal.   Reversed. 

John  T.  Hays,  for  appellants.  Tinsley  & 
Faulkner  and  B.  B.  Golden,  tor  appdlees. 

BURKAM,  J.  George  Tye,  St.,  died  intes- 
tate in  Knox  county,  Ky.,  in  April,  1884, 
the  owner  of  several  tracts  of  land  and  a 
small  personal  estate.  He  was  twice  mar- 
ried. By  his  first  wife  he  had  nine  chil- 
dren; by  his  second,  Virginia,  who  survived 
him  about  ten  years,  he  had  five  children. 
A  division  of  his  land  among  his  children 
was  had  in  a  proceeding  instituted  in  the 
Knox  tircuit  court  for  a  settlement  of  bis 
estate.  In  this  suit  70  acres  of  land  was  al- 
lotted to  his  wife  as  6ower,  and  she  occu- 
pied it  until  her  death  in  1886;  whereupon 
the  appellees,  children  by  the  first  wife,  tai- 
Btituted  the  suit  against  the  childroi  by  the 
second  wife,  asking  a  partition  of  the  dower 
land.  The  defendants,  in  their  answer,  re- 
sisted a  partition  of  the  land,  and  asked  by 
way  of  cross-petition  and  counterclaim  that 

'Reported  br  Edward  W.  Hlnes,  Esq..  of  thoFrui- 
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tbe  dtvers  gifts  from  their  father,  George 
Tye,  to  his  children,  of  money,  choses  In  ae- 
tlcn.  personal  property,  rents  of  land,  should 
be  charged  to  them  as  advancements,  as  pro- 
Tided  by  section  1407  of  the  Kentucky  Stat- 
ntes.  The  plaintiffs,  by  way  of  reply  to  so 
mach  of  defendants'  answer  as  sought  to 
charge  them  with  advancements,  deny  lia- 
bility therefor.  Whilst  admitting  they  had 
received  some  property  from  their  father, 
they  contend  that  It  was  not  given  to  them 
by  way  of  advancements,  and  they  also 
plead  that  defendants  were  estopped  from 
asking  such  relief,  because  this  question  was 
properly  before  the  court,  and  should  have 
been  determined,  In  the  suit  Instituted  for  a 
settlement  of  the  estate  of  George  Tye,  Sr., 
immediately  after  hla  death,  and  that  It  Is 
now  too  late  to  go  Into  that  question.  The 
case  was  referred  to  a  special  commissioner, 
who  made  an  elaborate  report  to  the  court  of 
the  alleged  advancements  received  by  tbe 
children  after  taking  a  large  amount  of  evi- 
dence by  way  of  depositions,  which  accom- 
pany hla  report  Numerous  exceptions  were 
filed  thereto  by  both  appellants  and  appel- 
lees. Those  filed  by  appellants  were  over- 
mled,  and  those  by  appellees  sustained,  and 
a  Jadgment  entered  directing  a  sale  of  the 
70  acres  of  land,  and  a  division  of  the  pro- 
ceeds equally  among  all  the  heirs  at  law, 

Tbe  evidence  taken  before  the  special  com- 
missioner clearly  shows  that  the  children  of 
George  Tye  received  from  their  father  thk  ra- 
rloas  Items  reported  by  the  commissioner 
as  advancement.  Indeed,  they  do  not  con- 
trovert the  receipt  of  the  property,  but  deny 
that  it  was  given  as  an  advancement  Sec- 
tion 1407  of  the  Kentucky  Statutes  Is  as  fol- 
lows:- "Any  real  or  personal  property  or 
money,  given  or  devised  by  a  parent  or 
grandparent  to  descendant  shall  be  charged 
to  tlie  descendant  or  those  claiming  through 
him  In  the  division  and  distribution  of  the 
undevised  estate  of  the  parent  or  grandpar- 
ent; and  such  party  shall  receive  nothing 
fartber  therefrom  until  the  other  descend- 
ants are  made  proportionately  equal  with 
blm.  according  to  his  descendable  and  dis- 
tribntable  share  of  the  whole  estate,  real 
and  personal,  devised  and  undevised.  The 
advancement  shall  be  estimated  according  to 
the  valne  of  the  property  when  given.  The 
maintaining  or  educating,  or  giving  of  money 
to  a  child  or  grandchild,  without  any  view 
to  a  portion  or  settlement  in  life,  shall  not 
be  deemed  an  advancement."  We  think  that 
nnder  this  provision  of  the  statute  the  spe- 
cial commissioner  properly  charged  botb  ap- 
pellants and  appellees  with  the  various  sums 
received  by  them  as  advancements,  and  that 
tbe  trial  court  erred  in  not  overruling  the 
exceptions  filed  thereto;  and  the  various 
children  and  devisees  should  be  equalized, 
as  far  as  practicable,  out  of  the  proceeds 
arising  from  the  sale  of  the  dower  land. 
But  we  are  of  the  opinion  that  they  are  es- 
topped from  asserting  any  claim  to  property 


distributed  among  the  heirs  at  law  nnder  the 
Judgment  rendered  In  the  suit  instituted  for 
a  settlement  of  the  estate  of  Geo.  Tye,  Sr.. 
shortly  after  his  death. 

For  reasons  Indicated,  the  judgment  Is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


LOCKNANB  et  al.  v.  HOSKINS  et  al.i 

(Court   of   Appeals    of   Kentucky.     Sept   23, 
1802.) 

INVANTS-MAJORITT— ACCEPTANCB    OF   DBBD. 

1.  Though  the  grantee  in  a  deed  was  an  in- 
fant when  the  deed  was  executed,  yet  as  he 
had  knowledge  of  the  deed  and  acquiesced  in 
it  for  three  or  four  years  after  he  reached  his 
majority,  be  must  be  deemed  to  have  accepted 
It  especially  after  the  rights  of  creditors  had 
intervened. 

Appeal  from  circuit  court  Powell  connty. 

"Not  to  be  ofllclally  reported." 

Action  by  W.  A.  Hosklna  and  another 
against  J.  W.  Locknane  and  another  to  re- 
cover debts.  Judgment  for  plalntlffa,  and 
defendants  appeaL    Affirmed. 

Beckner.&  Jouett  for  appellants.  Atkin- 
son &  Spencer,  for  appellees. 


O'RBAB,  J.  In  the  two  cases  of  Hosklns 
T.  liocknane  and  Mastln  v.  Same,  consoli- 
dated, the  respective  plaintiffs,  who  had  sim- 
ple debts  against  O.  W.  Locknane,  sued  to 
recover  thereon,  and  procm-ed  attachments 
to  be  Issued  and  levied  on  the  interest  of 
G.  W.  Locknane  In  two  tracts  of  land.  Tbe 
circait  cowt  sustained  the  attachments,  and 
adjndged  the  land  sold  as  the  property  of 
G.  W.  Locknane.  The  sole  question  here  for 
determination  la  the  title  of  G.  W.  L<ocknane 
to  this  land.  In  1870,  J.  W.  Locknane,  tbe 
father  of  G.  W.,  being  in  debt  conveyed,  for 
"love  and  affection,"  two  tracts  of  land,— 
that  in  controversy,  to  his  son,  then  aged  17 
years,— the  grantor  reserving  to  himself  and 
wife  a  life  estate  therein.  J.  W.  Locknane 
put  the  deed  to  record.  It  vras  never  deliv- 
ered otherwise.  It  Is  not  shown  that  the 
debts  sued  on  were  either  contracted  on  the 
faith  of  the  said  title.  When  apprised  of  the 
fact  that  the  deed  had  been  made  to  blm, 
and  being  put.  to  It  to  elect  whether  he  would 
accept  It,  the  son  now  repudiates  the  trans- 
action. In  Owhigs  V.  Tucker,  90  Ky.  209,  13 
S.  W.  1078,  It  was  held  that  although  "eq- 
uity will  Imply  an  acceptance  of  a  grant 
made  to  an  hifant  If  beneficial  to  him,  yet 
be  may  reject  the  grant  upon  his  arrival  at 
age.  If  he  has  not  done  some  act  which  will 
estop  him."  The  grantee  must  elect  though, 
within  a  reasonable  time  after  becoming  21 
years  of  age,  and  after  having  had  knowl- 
edge of  the  conveyance,  or  he  will  be  held  to 
have  accepted  the  deed.  Acquiescence  for 
three  or  four  years,  with  knowledge,  in  our 
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opinion  Ib  equivalent  to  an  acceptance.    Ba- 
peclally  Is  this  trne  after  Uie  rtgbta  of  bla 
creditora  have  intervened. 
Tbe  Judgment  la  affirmed. 


HBLTON   et  aL   v.    CBNTRAL  TRUST   & 
SAFE  DEPOSIT  C0.» 

{Court   of   Appeals   of   Kentncky.     Sept    23, 
1902.) 

lANO    PATENTS— FAILURE  TO    DB8CRIBB   IIX- 
CLUSION»-ADVBRSB    POSSESSION. 

1.  A  patent  U  not  void  by  reason  of  the  fact 
that  prior  grants  excluded  therefrom  are  not 
specifically  described  therein. 

2.  As  tne  evidence  warrants  the  conclasion 
that  defendant  had  been  in  the  adverse  pos- 
session of  the  laud  in  controversy  for  more 
than  IS  years  before  the  action  was  instituted, 
his  plea  of  limitation  should  have  been  aua- 
tainM. 

Appeal  from  drcnlt  court,  PnlasU  county. 

"Not  to  be  officially  reported." 

Action  by  Central  Trust  A  Safe  Deposit 
Company  against  William  Helton  and  J.  M. 
Sloan  to  recover  logs  and  to  enjoin  trea- 
pasaea  on  land.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

W.  O.  Bradley,  for  appellants.  O.  H.  Wad- 
dle, for  appellee. 

BUKNAM,  J.  This  action  was  Instituted 
by  the  appellee,  the  Central  Trust  &  Safe 
Deposit  Company,  against  the  appellants, 
William  Helton  and  3.  M.  Sloan,  to  recover 
certain  logs  alleged  to  have  been  cut  from 
a  tract  of  land  patented  to  a  Waits  In 
1819  upon  a  surrey  made  In  Auguat,  1S17, 
and  under  which  they  claim  tltle^  and  to  en- 
Join  trespasses  on  the  ground  Uiat  defend- 
anta  were  Insolvent.  Appellee  answered,  aver- 
ring that  the  247  logs  were  cut  oik  the 
Porter  survey,  an  older  one  than  that  under 
which  plaintiff  claims.  And  the  appellant 
Helton  also  aays  that  he  Is  the  owner  and  In 
possession  of  €00  acres  of  land  claimed  by 
appellee  by  purchase  from  R.  D.  Powell,  who 
resided  upon  the  land,  and  had  same  in- 
closed, and  claimed  title  thweto;  that  Im- 
mediately after  his  purchase  he  took  posses- 
sion, and  had  continued  to  occupy  It  ever 
since,  and  pleads  the  statute  of  limitation 
as  a  bar  to  plaintiff's  claim.  He  further  al- 
leges that  In  1869  there  was. surveyed  and 
patented  to  him  by  the  commonwealth  100 
acres  of  land  Inside  of  the  600-acre  boundary, 
which  incloses  his  residence  and  improve- 
ments, and  on  which  he  has  resided  ever 
since  the  date  of  his  patent  and  now  re- 
sides, and  that  his  claim  thereto  has  been 
notorious  and  adverse  to  all  the  world,  and 
relies  upon  the  statute  of  limitation  as  to  the 
100  acres  covered  by  the  patent  The  plain- 
tiff replied  that  none  of  the  logs  were  cut  on 
the  Porter  survey,  but  claimed  that  It  was 
the  owner  of  that  survey;  denies  ownership 
of  the  600  or  title  to  the  100  acres  covered 

'Reported  by  Kdward  W.  Hlnas,  Eiq.,ot  the  Frank- 
tort  bar,  and  formerly  state  reporter. 


by  the  patent  of  Helton.  Appellant  Udton, 
by  amended  answer,  pleaded  that  the  land 
embraced  In  the  Walte  patent  had  been  given 
by  the  general  assembly  to  Pulaski  county. 
In  1833,  for  the  purpose  of  conatltating,  whoi 
sold,  a  fund  to  Improve  the  roada  and  bridges 
In  that  county,  and  had  prescribed  the  man- 
ner In  which  they  should  be  disposed  of  by 
the  county;  and  alleges  that  Walte  did  not 
comply  with  these  conditions  in  procuring 
his  patent,  and  that  It  was,  for  that  reason, 
void;  that  the  patent  was  also  void  because 
Its  exterior  lines  embraced  a  large  amount 
of  excluded  lands,  which  were  not  specific- 
ally described  therein.  He  also  pleaded 
that  the  deed  to  appellee  was  champertous. 
Appellee  tracea  ita  title  to  the  land  upon 
which  the  logs  were  cut  In  an  unbroken 
chain  to  the  patent  issaed  to  C.  Walte  in 
1840,  which  Is  in  the  main  unindosed  forest 
It  appears  from  the  testimony  of  R.  D.  Pow- 
ell that  about  18S5  he  squatted  upon  this 
tract  of  land,  and  erected  a  house  thereon, 
and  Inclosed  and  cultivated  a  small  boundaiy 
around  his  dwelling.  It  appears  that  abont 
1,100  acres  of  this  land  was  In  the  main  sur- 
rounded by  high  mountains  that  bad  precipi- 
tous cliffs  with  occasional  openings  or  de- 
pressions, and  that  appellee  undertook  to 
close  these  openings  by  cutting  down  trees, 
and  building  bruab  and  log  fencea  from  cliff 
to  cliff,  which  served  to  Inclose  a  few  head 
of  cattle  during  the  summer,  but  which  were 
usually  burned  up  In  the  fall,  and  suffered 
to  remain  In  this  condition  for  long  Intorals 
of  time.  Powell  admits  that  he  had  no  pa- 
per title  to  the  boundary  occupied  by  him. 
and  that  hla  occupancy  was  for  the  purpose 
of  ripening  a  title  to  the  land  by  possession. 
In  1864  be  sold  his  possession  and  alleged 
rlghta  to  the  appellant  Helton,  who  took  pos- 
session, and  apparently  held  and  used  It  hi 
the  same  way.  The  testimony  Is  condnslre 
that  a  large  boundary  of  the  land  waa  never 
Inclosed,  except  for  short  periods,  and  for 
temporary  purposes.  In  1808  Helton  obtain- 
ed a  patent  for  100  acres  of  the  land,  ac- 
quired from  Powell,  which  included  his  resi- 
dence and  the  land  which  he  inclosed  for  pur- 
poses of  cultivation,  which  he  contlnned  to 
occupy  continuously  until  the  Institution  of 
this  suit  claiming  under  hia  patent  It  was 
adjudged  by  the  trial  court  that  the  appel- 
lee recover  of  the  appellanta,  Helton  and 
Sloan,  the  logs  sued  for,  and  it  was  adjudged 
to  be  the  owner  of  the  entire  tract  of  land 
set  up  and  described  In  Ita  petition,  which 
included  not  only  the  boundary  of  1,100 
acres  claimed  by  Helton,  but  also  the  100 
acres  covered  by  his  patent;  and  to  reverse 
that  Judgment  this  appeal  Is  prosecuted. 

Nearly  all  the  points  relied  on  for  reversal 
by  appellee  have  been  elaborately  considered 
by  the  court  In  the  recent  cases  of  Lumber 
Co.  V.  Strong,  61  S.  W.  189;  Dhl  v.  Reyn- 
olds, 64  S.  W.  496:  and  in  Kid  t.  Deposit 
Co.,  66  S.  W.  855.  The  validity  of  the  Walte 
patent,   under  which  appellee  claliaa,  waa 
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paased  npon,  the  same  defenseB  being  made 
aa  are  relied  upon  1b  this  proceeding,  and 
was  decided  adversely  to  tbe  contentlm  here 
made,  the  patent  being  held  valid.  It  la 
Therefore  nnneceaaary  that  we  shonld  con- 
sider these  questions.  We  are  of  the  opin- 
ion that  the  lower  conrt  properly  adjudged 
that  appellee  recover  of  the  appellants  the 
logs  sued  for,  and  that  they  were  the  owner 
of  tbe  lands  covered  by  the  exterior  lines  of 
the  Gyrenlns  Walte  8,000-acre  grant  not  ex- 
cluded therefrom  by  prior  grants  as  against 
the  defendants,  except  as  to  tbe  tract  of  100 
acres  covered  by  the  patmt  issued  to  tbe  ap- 
pellant Ueltoa  In  1869.  As  to  this  tract  of 
land,  the  testimony  warrants  the  conclusion 
that  the  possession  of  appellant  Helton  has 
been  notorious  and  adverse  for  more  than 
the  statutory  period,  and  his  plea  of  limita- 
'Jon  should  have  been  upheld. 

For  reason  Indicated,  the  Jndgmoit  Is  re- 
versed In  so  far  as  it  adjudged  plaintiff  to 
be  tbe  owner  of  tbe  100  acres  covered  by  the 
patent  issued  to  the  appellant  Helton  in 
1860. 


HOWAHD  T.  COMMONWEALTH.* 

(Court    of   Appeals   of   Kentucky.     Sept.    19, 
1902.) 

CRIMINAIt  LAW— HOMICIDB!— ETIDBNCII  —  OON- 
TINUANCB  —  INSTRUCTION  AS  TO  SBLF-DB- 
FENSB  —  RBVBRSIBLB  BIRRORS  —  IMPROPER 
REMARK  OF  COURT  IN  EXCUSING  JUROR— 
EVIDENCB  OF  JURORS  TO  SUSTAIN  VERDICT 
— HBARINO  OF  EVIDBNCB  IN  ABSENCE  OF 
ACCUSBD. 

1.  Where  accused,  the  deceased  beine  in 
front  of  him,  was  heard  to  say,  "Stop  there, 
or  I  will  kill  you!"  the  declaration  was  com- 
petent as  evidence,  it  being  for  the  Jury  to 
saj  whether  the  remark  was  addressed  to  de- 
ceased. 

2.  The  action  of  the  court  in  refusing  a  con- 
tiunance  asked  upon  the  ground  that  one  of 
defendant's  witnesses  was  not  in  a  mental  or 
physical  condition  to  testify  does  not  afford 
ground  for  reversal,  as  the  witness  testified  for 
the  commonwealth,  and  there  is  nothing  in  his 
testimony  to  indicate  that  his  mental  or  phys- 
ical condition  was  bad. 

3.  The  case  having  been  once  continued.  It 
was  not  error  to  refuse  a  continuance  asked 
becaose  of  the  absence  of  a  material  witness, 
as  the  affidavit  for  a  continuance  was  permit- 
ted to  l>e  read  as  the  deposition  of  the  absent 
witness. 

4.  Defendant  cannot  complain  of  an  instruc- 
tion telling  the  jury  that  he  was  entitled  to  an 
acquittal  on  the  ground  of  self-defense  if  the 
jury  believed  from  the  evidence  that  at  the 
time  he  did  the  shooting,  if  he  did  it,  "he  be- 
lieved, and  had  reasonable  grounds  to  believe, 
that  he  was  in  immediate  danger  of  death  or 
great  bodily  harm,  then  about  to  be  inflicted 
on  him,  or  which  reasonably  appeared  to  the 
defendant  abont  to  be  inflicted  on  him"  by  de- 
ceased. 

5.  There  can  be  no  reversal  in  a-  criminal 
case  on  the  ground  that  the  verdict  is  against 
the  evidence. 

6.  Where  one  who  was  called  as  a  juror 
stated  that  his  brother-in-law  was  indicted  in 
that  court  for  murder,  and  that  the  case  was 
to  be  tried  at  that  term,  and  the  court,  in 
telling' him  to  stand  aside,  remarked  that  "men 
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sometimes   swap    work,"   the  remark,   thoo^ 
improper,  was  not  prejudicial  to  defendant. 

7.  The  affidavits  of  jurors  are  admissible  in 
evidence  to  sustain  their  verdict,  and  to  show 
that  there  was  no  misconduct  on  their  part. 

8.  The  hearing  of  evidence  on  the  motion  for 
new  trial  In  the  absence  of  accused  was  not 
a  violation  of  his  constitutional  right  to  be 
present  during  the  trial  of  the  case,  and  af- 
fords no  ground  for  reversal,  where  he  did  not 
ask  to  be  present,  and  it  does  not  appear  that 
he  was  prejudiced  by  his  absence. 

Appeal  from  drcnlt  court,  Magoffin  county. 

"Not  to  be  officially  reported." 

John   W.    Howard   was   convicted   of   the 

offense  of   voluntary  manslaughter,  and   he 

appeals.    Affirmed. 

D.  G.  Howard  and  D.  D.  Sublett,  for  ap- 
pellant. 0.  J.  Pratt  and  McKenzle  Todd,  for 
the  Commonwealth. 

HOBSON,  J.  Appellant,  John  W.  Howard, 
was  found  guilty  of  voluntary  manslanghttf, 
and  his  punishment  fixed  at  10  years  in  the 
penitentiary.  The  proof  shows  the  following 
state  of  facts:  The  deceased,  Pred  P.  Slmer, 
took  supper  with  the  accused  at  his  home  in 
Salyersvllle  on  the  night  of  the  homicide,  and 
after  supper  the  accused  lent  the  deceased 
his  pistol.  Both  of  them  proceeded  to  get 
some  whisky,  and  would  seem  from  the  evi- 
dence to  have  been  considerably  under  its 
Influence.  The  deceased  shot  off  his  pistol 
along  the  streets  of  the  town  until  he  emptied 
all  the  chambers.  During  this  time  they  were 
separated  at  Intervals.  They  then  got  to- 
gether near  the  bridge  across  the  State  Road 
Fork,  and  near  a  boat,  and  there  they  drank 
beer  together.  The  deceased  had  Just  shot 
bis  pistol  at  the  house  of  William  Alexander 
as  he  came  down  to  the  bridge.  The  defend- 
ant remonstrated  with  him,  and  the  deceased 
denied  having  done  the  shooting.  After  some 
words,  both  being  apparently  pretty  drunk, 
the  deceased  drew  bis  pistol,  and  snapped  it 
at  the  defendant;  but  It  was  empty,  he  hav- 
ing thrown  out  the  empty  shells  a  few  sec- 
onds before,  and  not  having  reloaded  It  Tbe 
defendant  retreated  up  the  road,  and  the  de- 
ceased followed  him.  The  defendant  was 
heard  to  say:  "Pred,  don't  come  on  me.  Stay 
away  from  me."  The  deceased  was  heard 
to  say,  "John,  don't  do  tliat,  don't  hit  me 
with  that."  As  they  went  up  tbe  road  they 
were  cursing  each  other.  When  they  had 
gone  about  70  yards,  two  shots  were  flred 
from  the  man  to  front  at  the  man  in  the 
rear,  and  the  deceased  was  found  dead.  Im- 
mediately before  the  shooting,  something  like 
the  sound  of  a  lick  struck  with  a  stick  or  club 
was  heard,  and  the  defendant  was  heard  to 
say,  "Oh  yes;  I  have  got  you  now,  Pred." 
Up  the  road  a  few  feet  beyond  the  body  of  tbe 
deceased  tbe  defendant's  hat  was  found,  and 
near  by  It  a  club.  The  deceased  was  bruised 
about  the  head  and  back.  He  had  also  a 
gash  on  bis  head.  One  shot  struck  him  on 
the  hand,  and  the  other  near  the  left  nipple. 

f  S.  See  Criminal  Law,  voL  IS,  C«nt^,J)ts.  1  141L 
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The  deceased  was  about  18  or  20  years  old, 
and  weighed  abont  120  pounds.  The  de- 
fendant Is  a  large,  strong  man.  As  the  de- 
ceased went  up  the  road,  he  had  his  pistol 
In  bis  hand,  and  also  a  dub.  After  he  was 
shot,  he  was  found  with  the  empty  pistol 
BtlU  In  his  band.  The  defendant  was  also 
bruised  abont  the  head. 

William  Adams,  a  witnesB  for  the  conunon- 
weath,  was  allowed  to  state  that  on  the  night 
of  the  Idlllng  he  was  on  the  Cove  Branch, 
and  saw  the  defendant  and  deceased  ccHnlng 
down  the  branch.  Fred  was  before  Jobn. 
Heard  John  say,  "Stop  there,  or  I  will  kill 
you!"  This  evidence  is  objected  to  on  the 
ground  that  it  does  not  appear  to  whom  the 
remark  was  addressed,  but,  on  the  tacts  stat- 
ed, this  was  for  the  Jury. 

It  la  also  complained  that  the  court  refused 
to  continue  the  case  on  the  affidavit  of  tbe 
defendant  on  the  ground  that  Dan  Brown,  one 
of  his  witnesses,  was  not  In  a  mental  or 
physical  condition  to  testify;  and  that  anoth- 
er witness,  Sherman  Rice,  was  absent  Dan 
Brown  was  introduced  on  the  trial  as  a  wit- 
ness for  the  commonwealth,  and  we  see  noth- 
ing in  his  testimony  to  indicate  that  his  men- 
tal or  physical  condition,  was  bad.  His  state- 
ment of  facts  Is  much  the  same  as  the  other 
witnesses,  several  in  number,  who  were  pres- 
ent. The  affidavit  was  allowed  to  be  read 
as  the  deposition  of  Sherman  Rice,  and,  as 
this  was  after  the  caiie  had  been  once  con- 
tinued, there  was  no  error  in  the  ruling  of 
the  court. 

The  court,  in  substance,  instructed  the  Jury 
that  if  the  accused  shot  and  killed  the  deceas- 
ed, not  in  his  necessary  or  apparently  neces- 
sary self-defense,  they  should  find  him  guilty 
of  murder,  if  tbe  shooting  was  done  willfully, 
feloniously,  and  with  malice  aforethought; 
or  guilty  of  voluntary  manslaughter  if  It  was 
done  In  sudden  attray,  or  In  suddden  heat 
and  passion,  without  previous  malice;  that 
tbe  law  presumed  him  Innocent  until  bis 
guilt  was  proven  beyond  a  reasonable  doubt; 
and,  if  tbe  Jury  bad  a  reasonable  doubt  of  his 
being  proven  guilty,  they  should  find  him  not 
guilty,  or.  If  they  found  blm  guilty,  and  had 
a  reasonable  doubt  as  to  whether  he  was 
guilty  of  murder  or  voluntary  manslaughter, 
they  should  find  blm  guilty  of  tbe  latter  only. 
He  gave  the  following  instruction  on  self- 
defense:  "Although  the  Jury  may  believe 
from  tbe  evidence;  beyond  a  reasonable  doubt 
that  the  defendant,  Jobn  W.  Howard,  In 
Magoffin  county,  before  the  finding  of  tbe  in- 
dictment herein,  shot  and  killed  Fred  P.  Slmer 
with  a  pistol  loaded  with  powder  and  leaden 
ball  or  other  hard  and  explosive  substance, 
still,  if  they  further  believe  from  tbe  evidence 
that  at  the  time  the  defendant  did  the  shoot- 
ing, if  be  did  it,  he  believed,  and  bad  reason- 
able grounds  to  believe,  that  be  was  in  im- 
mediate danger  of  death  or  great  bodily  barm 
then  about  to  be  InSicted  on  him,  or  which 
reasonably  appeared  to  the  defendant  about 
to  be  inflicted  on  him,  by  Fred  P.  Simer,  they 


will  find  the  defendant  not  guilty,  upon  Uw 
grounds  of  self-defense  and  apparent  necessi- 
ty." This  instruction  was  as  favorable  to 
tbe  defendant  as  the  law  warranted,  ^nie 
defendant  insisted  that  he  shot  the  aocnsed 
as  a  matter  of  necessity,  after  be  bad  been 
struck  by  him  with  a  club,  and  when  be  wsi 
attacking  him  with  the  pistol.  On  the  other 
band,  it  was  insisted  by  tbe  commonwealtb 
that  the  accused  knew  that  the  deceased's 
pistol  was  unloaded,  and  that  be  was  in  no 
danger  at  the  deceased's  bonds,  owing  to  hit 
physical  snperlwlty.  Tbe  real  question  in  tbe 
case  was  whether  the  accused  bad,  at  tbe 
time  of  tbe  shooting,  reasonable  grounds  for 
believing  himself  in  danger  of  death  or  great 
bodily  harm  at  the  bands  of  tbe  deceased, 
and  that  be  bad  no  other  apparently  safe 
means  of  securing  bis  safety. 

It  is  earnestly  urged  that  the  vodict  of 
tbe  Jury  is  palpably  against  the  evidoice: 
but  this  is  a  question  that  has  been  often 
held  not  to  be  determined  by  this  court  la 
criminal  cases.  The  Jury  are  the  sole  Judges 
of  the  guilt  or  innocence  of  the  accused  nnder 
the  evidence.  There  was  proof  of  a  previous 
difficulty,  in  which  tbe  accused  bad  threat- 
ened to  shoot  tbe  deceased,  and  it  may  be 
that  although  tfaey  bad  made  friends,  tbe 
whisky  revived  the  old  grudge;  and  under 
the  evidence  for  the  commonwealth,  given 
by  several  disinterested  witnesses,  we  can 
well  understand  bow  a  Jury  would  regard 
this  as  simply  a  drunken  brawl,  in  which 
there  was  no  necessity  for  the  taking  of  life. 

When  the  Jury  were  called,  William  Hall, 
who  was  a  competent  Juror,  stated  that  his 
brother-in-law  was  indicted  in  that  court  for 
murder,  and  tbe  case  was  to  be  tried  at  that 
term.  The  court  told  blm  to  stand  aside, 
remarking  that  men  sometimes  swapped 
work.  This  was  objected  to.  The  court 
properly  excused  tbe  Juror,  and,  while  Uie 
remark  should  not  have  been  made;  we  can- 
not see  how  it  could  have  prejudiced  the  de- 
fendant, as  the  Juror  of  wtamn  it  was  made 
was  excused. 

On  the  motion  for  new  trial  tbe  defendant 
filed  affidavits  showing  misconduct  on  the  part 
of  some  of  tbe  Jurors  In  separating  from  their 
fellows  while  in  charge  of  the  sheriff;  also 
a  declaration  by  one  of  them  that  be  was 
akin  to  the  deceased.  These  Jurors  were  In- 
troduced, and  allowed  to  state  that  there  was 
no  misconduct  and  no  substantial  separa- 
tion; also  that  tbe  declaration  referred  to 
was  not  made,  and  that  the  Juror  was  not 
akin  to  the  deceased.  This  was  proper. 
While  tbe  evidence  of  Jurors  is  not  received 
to  impeach  their  verdict  it  may  always  be 
received  to  sustain  it,  and  to  show  that  there 
was  no  misconduct  on  their  part.  Com.  v. 
Skeggs,  3  Bush,  19,  12  Enc.  PL  &  Prac.  559, 
660. 

When  this  evidence  was  beard  on  the  mo- 
tion for  new  trial  tbe  defendant  was  not 
present  It  does  not  appear  that  his  connae) 
desired  his  presence,  or  a^ed  tbiit  be  be 
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brought  into  court;  bnt  It  U  insisted  tliat 
lie  had  a  conatitutlonBl  right  to  be  present 
throughout  the  trial,  and  that  it  was  error 
to  hear  this  evidence  on  the  motion  for  new 
trial  In  his  absence.  The  right  of  the  defend- 
ant to  be  present  in  court,  guarantied  by  the 
constitution,  is  the  right  to  be  present  during 
the  trial  of  the  case.  McCIemand  t.  Com. 
(Ky.)  301,  12  S.  W.  148.  After  the  case  has 
been  tried,  it  is  not  required  that  he  should 
t>e  present  on  the  trial  of  the  motions  that 
may  be  ento'ed.  6  Am.  &  Bng.  Bnc.  law 
(2d  Ed.)  097,  and  cases  cited.  If  he  had  ask- 
ed to  l)e  present,  and  showed  that  he  was 
any  way  prejudiced  in  his  absence,  or  liad 
been  unable  by  reason  thereof  to  properly 
present  his  grounds  for  new  trial,  a  dlfterent 
question  would  be  presented.  But  he  was 
present  in  court  when  the  senten'ce  was  pro- 
nounced, and  had  then  an  opportunity  to  give 
any  reasons  he  could. 

After  a  patient  and  careful  examination  of 
the  record,  we  see  no  error  in  the  proceedings. 
Judgment  afOrmed. 


KIKTLEY'S  ADM'X  v.   SHINKLB.* 

(Gonrt    of   Appeals    of    Kentuclty.     Sept    18, 

1902.) 

SALBS— DGCBIT-SALB  OF  BANK  STOCK— FAIL- 
URB  OF  CONSIDBRATION. 

1.  The  seller  of  bank  stock  is  not  liable  to 
the  buyer  in  an  action  of  deceit  merely  be- 
cause'he  failed  to  disclose  the  insolrent  con- 
dition of  the  bank,  where  he  had  no  connec- 
tion with  the  bank,  and  no  actual  knowledge 
of  its  condition. 

2.  The  buyer  of  shares  cannot  recover  of  the 
seller  the  price  paid,  though  the  shares  were 
iotrinsically  worthless,  as  they  had  a  market 
Talne,  and  another  person  proposed  to  buy  at 
atmnt  the  same  price. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  the  administratrix  of  John  M. 
Klrtley  against  Bradford  Shhikle  to  recover 
damages  for  deceit  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

C.  B.  Matthews  and  B.  F.  Graziani,  for  ap- 
pellant.   J.  W.  Bryan,  for  appellee. 

HOBSON,  J.  Appellant,  Elizabeth  M.  Klrt- 
ley, as  administratrix  of  Jolm  M.  Kirtley,  de- 
ceased, filed  this  action  to  recover  of  the  ap- 
pellee, Bradford  8hlnkle,  damages  for  an 
alleged  fraud  perpetrated  by  him  upon  the  de- 
ceased in  the  sale  of  120  shares  of  stock  In 
the  Commercial  Bank  of  CincinnatL  She  al- 
leged that  the  bank  was  at  the  time  utterly 
insolvent;  that  this  was  known  to  the  defend- 
ant and  unknown  to  the  Intestate;  that  the 
latter  had  no  means  of  learning  the  facts,  and 
relied  solely  upon  the  business  character  and 
representations  of  the  defendant,  who  repre- 
sented to  him  that  the  stock  was  a  good  pur- 
chase at  the  price,  which  was  98^  cents  of 
Its  face  value,  and  that  the  intestate  relied  np- 
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<m  theae  representations,  which  were  fraudu- 
lently made  by  the  defendant,  with  knowledge 
of  their  falsity.  The  allegations  of  the  pett- 
tlon  were  denied  by  the  defendant,  and  at  the 
conclusion  of  the  evidence  offered  by  the  plain- 
tiff the  court  peremptorily  Instructed  the  jury 
to  find  for  the  defendant  The  evidence  in- 
troduced on  the  trial  showed  these  facts:  A. 
Shlnkle,  the  father  of  the  defendant,  Bradford 
Shlnkle,  owned  120  shares  of  stock  in  the  Com- 
mercial Bank,  and  gave  20  of  these  shares  to 
an  orphanage.  He  then  died,  and  the  defend- 
ant was  the  executor  of  his  will.  The  trus- 
tees of  the  orphanage  desired  to  sell  their 
20  shares,  and  directed  him,  as  their  president, 
to  make  the  sale.  He  desired  to  sell  the 
shares  he  held  as  executor.  He  lived  in  Cov- 
ington, but  was  connected  with  one  of  the 
large  banks  in  Cincinnati  as  director.  A 
broker  in  Cincinnati,  named  Eustis,  knowing 
that  appellee  had  the  stock,  approached  him 
about  selling  it  for  him,  as  he  had  a  customer 
who  wanted  to  buy  some  of  the  stock.  Ap- 
pellee went  to  see  the  broker,  and  authorized 
him  to  seU  the  stock,  but  fixed  a  price  higher 
than  his  customer  had  offered,  which  was  96 
cents.  A  few  days  after  this  the  deceased, 
Kirtley,  came  to  see  the  broker,  deshing  to 
purchase  some  stock  in  this  bank,  and  offer- 
ed him  98^  cents  for  the  120  shares  of  stock. 
After  a  conference  with  appellee,  the  broker 
accepted  his  offer,  and  the  stock  was  deliver- 
ed and  paid  for.  The  broker  made  no  repre- 
sentations about  the  stock.  Appellee  did  not 
see  Kirtley,  or  have  anything  to  say  to  him 
about  it  The  deceased  had  been  president  of 
one  of  the  national  banks  of  Cincinnati  for 
several  years,  and  was  well  acquainted  In 
bank  circles.  He  had  conceived  the  idea  of 
being  elected  vice  president  of  the  Commer- 
cial Bank,  and  bought  the  stock  with  this 
view.  He  afterwards  proposed  buying  more. 
The  sale  occurred  on  December  19,  1894,  and 
the  bank  failed  on  March  23,  1895,  or  a  lit- 
tle more  than  three  months  afterwards. 

It  is  earnestly  argued  for  appellant  that, 
though  there  was  no  actual  representation 
made  to  the  intestate,  the  appellee  in  fact 
sold  the  stock  with  knowledge  of  the  shaky 
condition  of  the  bank,  and  that  his  selltaig  the 
stock  without  disclosing  the  facts  was  a  fraud 
on  his  part,  and  that,  as  the  stock  was  wholly 
worthless  at  the  time,  the  money  was  obtained 
without  consideration.  Appellee  was  in  no 
way  connected  with  the  Commercial  Bank. 
He  had  no  actual  knowledge  of  its  condition. 
There  Is  nothing  shown  in  the  proof  imposing 
ni>on  him  the  duty  of  disclosing  anything  to 
the  Intestate.  It  is  true  that  in  the  panic  of 
1803  the  Commercial  Bank  bad  borrowed  $60,- 
000,  and  this  fact  was  known  to  appellee; 
but  it  had  secured  the  loan  by  good  paper, 
and  was  regarded  solvent  at  that  time  by  the 
other  banks.  This  loan  only  ran  for  a  short 
time.  It  Is  true  it  was  paid  off  out  of  other 
money  borrowed  by  the  bank;  but  these  loans 
were  made  privately,  and  when  the  bank  fail- 
ed those  who  had  lent  this  momgr  were  «ich 
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surprised  to  learn  that  the  bank  had  borrowed 
money  from  the  others.  It  Is  also  shown  that 
the  Commercial  Bank  was  In  the  habit  of 
buying  and  selling  a  good  deal  of  New  York 
exchange;  but  the  proof  shows  that  It  always 
had  the  money  in  New  York  to  meet  these 
drafts,  and,  while  there  seems  to  have  been 
some  talk  among  certain  bank  officials  about 
this.  It  is  perfectly  apparent  from  all  the  rec- 
ord that  the  Commercial  Bank  was  regarded 
as  solvent  In  commercial  circles  until  the  day 
It  failed.  There  is  no  adequate  proof  In  the 
record  that  appellee  had  any  facts  within  his 
knowledge  that  would  Justify  him  in  conclud- 
ing that  the  bank  was  not  solvent,  even  If  he 
knew  all  the  facts  now  testified  to  by  the  offi- 
cials of  other  banks.  These  facts  at  the  out- 
side would  do  no  more  than  excite  a  suspicion, 
which  might  be  entirely  unfounded.  And 
there  is  no  proof  that  the  facts  so  testified  to 
came  to  his  knowledge.  On  the  contrary,  the 
proof  shows  that  such  matters  were  not  talk- 
ed about  by  the  persons  who  knew  them,  but 
were  kept  very  quiet,  for  fear  that  an  injustice 
might  be  done,  and  the  credit  of  the  institu- 
tion Injured,  when  nothing  was  in  fact  wrong. 
The  money  paid  by  the  intestate  for  the  stock 
cannot  be  recovered  on  the  ground  that  it  was 
paid  without  consideration.  Although  the 
stock  was  Intrinsically  worthless,  and  had 
been,  according  to  the  proof,  for  several  years. 
It  had  a  market  value.  The  other  person  who 
proposed  to  buy  wanted  it  at  98  cents,  and, 
as  shown  by  the  evidence,  some  time  after 
this  sale  was  made  the  stock  was  held  In  the 
market  at  102  cents,  and  96  cents  was  bid. 
Kirtley  owned  the  stock  for  a  few  months  aft- 
er he  l)onght  It  before  the  bank  failed,  and, 
though  he  lived  for  something  like  a  year  after 
the  bank  failed,  no  suit  was  brought  or  com- 
plaint made  to  appellee  until  after  his  death. 
Judgment  affirmed. 


BWINQ  V.  STANLEY.! 

(Court   of   Appeals    of   Kentucky.     Sept.    23, 
1902.) 

8TATUTB  OF  FRAUDS— TRANSFER  OF  BID  AT 
DECRETTAL  SALE!— DELIVERY  OF  TRANSFER 
-FAILCRB  OF  WRITING  TO  STATE  WHOLE 
CONSIDERATION. 

1,  A  writing  executed  by  the  accepted  bid- 
der at  a  decretal  sale,  reciting  that  "I  hare 
this  day  sold,  and  do  by  this  act  transfer,  unto 
Mrs.  G.  M.  S.  a  part  of  the  land  purchased  by 
me  in  this  action  on  the  21st  day  of  August, 
1899,  and  I  hereby  request  the  master  com- 
missioner of  this  court  to  convey  same  to  O. 
M.  S.,"  and  describing  the  land  transferred, 
is  sufficient  to  satisfy  the  requirement  of  the 
statute  of  frauds. 

2.  When  the  bidder  signed  and  delivered  the 
transfer  and  accepted  and  indorsed  the  check 
giren  to  him  therefor,  and  delivered  it  to  his 
assignee  for  creditors,  the  transfer  became 
operative,  and  he  could  not  thereafter  recall 
h  because  the  transferee  declined  to  sign  an- 
other paper,  which  he  afterwards  presented, 
no  particular  form  of  words  being  necessary 
to  constitute  a  delivery  of  a  deed. 

'Reported  br  Edward  W.  Htnes,  Esq.,  at  tlM  Frank- 
tort  bar,  and  formerly  state  reporter. 


3.  Though  it  was  a  part  of  the  contract  that 
the  vendor  was  to  have  bam  room  for  30 
acres  of  tobacco  free  of  charge,  and  the  writ- 
ing failed  to  embrace  that  part  of  the  contract, 
the  writing  was  sufilcient,  as  the  statute  does 
not  require  the  consideration  to  be  stated  in 
the  writing. 

Appeal  from  circuit  court,  Daviess  county. 
"Not  to  be  officially  reported." 
Action  by  Glendora  M.  Stanley  agahist  S. 
B.  Ewing  for  specific  performance  of  a  con- 
tract   Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Wilfred  Carrico  and  Sweeney,  Ellis  & 
Sweeney,  for  appellant  J.  D.  Atchlaon,  for 
appellee. 

HOBSON,  J.  N.  O.  Stanley,  the  husband 
of  appellee,  made  an  assignment  to  Z.  T. 
Roberson  for  the  benefit  of  his  creditors. 
The  assignment  included  a  tract  of  about 
500  acres  of  land  on  which  he  and  bis  wife 
resided.  When  the  land  was  to  be  aold,  the 
wife^  who  had  some  means  of  her  own,  de- 
sired to  purchase  the  front  150  acres  of  It 
which  includes  the  improvements,  and  made 
an  arrangement  with  the  appellant,  S.  B. 
Ewing,  by  which  it  was  agreed  that  be 
would  bid  on  the  land,  and,  if  he  purchased 
it,  he  would  let  h&  have  the  part  she  want- 
ed at  $40  an  acre,  to  be  paid  Just  as  his 
bonds  were  payable.  Appellant  pnrdiased 
the  land,  and  after  two  unsuccessful  efforts 
to  reduce  their  contract  to  writing  it  was 
agreed  between  them  that  she  would  pay 
her  entire  purchase  money  for  the  150  acres 
cash.  Appellant's  attorney  prepared  an  as- 
signment of  his  bid  for  the  150  acres,  and 
also  prepared  an  order  of  court  to  be  en- 
tered making  her  a  deed  in  consideration  of 
$0,0<>0  paid,  the  $60  being  taitwest  from  the 
day  of  the  sale  until  that  time.  The  next 
day  the  two  parties  met  to  close  up  the 
transaction.  Appellant's  attomegr  was  called 
away,  and  the  attorney  of  the  Owenstraro 
Banking  Company,  who  also  was  the  attor- 
ney for  api)eliee,  agreed  with  him  to  attend 
to  the  matter,  and,  if  any  hitch  came,  to 
stop.  When  the  imrtles  got  together  appel- 
lant produced  the  transfer  of  bis  bid  for  the 
160  acres,  which  he  signed  and  delivered  to 
the  attorney;  also  the  order  of  court  to  be 
entered.  Appellee  then  produced  her  check 
for  16,060,  which  was  delivered  to  appellant, 
and  delivered  by  him  to  Z.  T.  Rol>er8on,  the 
assignee.  The  master  commissioner  was 
present  with  the  deed  which  he  had  drawn 
to  appellee,  and  he  and  the  attorneys  then 
went  to  the  courthouse  to  get  the  judge  to 
sign  the  deed  and  enter  the  order.  There 
was  some  haste  in  this  to  get  to  the  court 
before  he  adjourned  for  the  day.  After  they 
left  the  room  appellant  presented  to  appel- 
lee a  written  contract,  requesting  her  to  sign 
It,  to  the  effect  that  she  had  rented  to  him 
for  the  next  year  so  much  of  the  bam  on  the 
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land  tmnsferred  to  her  as  might  be  necea- 
B17  to  house  all  the  tobacco  raised  on  the 
remainder  of  the  farm.  She  did  not  under- 
stand the  legal  effect  of  the  paper,  and  de- 
cUned  to  sign  It  Appellant  then  hurriedly 
left  the  room,  and  went  to  the  courtroom, 
reaching  there  just  as  the  judge  had  signed 
his  name  to  the  deed.  He  demanded  the 
papers,  saying  the  trade  was  off,  and  the 
attorney,  under  his  promise  to  appellant's 
attorney,  who  was  absent  allowed  him  to 
take  them.  Appellee,  as  soon  as  the  nature 
of  the  written  contract  was  explained  to  her, 
proposed  to  sign  the  paper  presented  by  ap- 
pellant if  he  would  put  In  It  a  certain  number 
of  acres,  it  having  been  previously  agreed 
that  she  would  furnish  him  bam  room  for 
30  acres  of  tobacco.  Appellant  declined  this 
proposition,  <»  to  entertain  any  proposi- 
tion, declaring  that  the  trade  was  at  an  end. 
Nothing  more  was  done  that  day.  She  re- 
newed her  proposition  several  days  later,  but 
with  the  same  result  She  then  filed  this 
suit  for  the  specific  performance  of  the  con- 
tract and  the  court  adjudged  her  the  relief 
sought 

There  Is  practically  no  conflict  of  testimony 
as  to  the  parol  agreement  between  the  par- 
ties as  above  stated.  It  is  insisted,  how- 
ever, that  there  was  no  written  memorial  of 
the  contract  8u£acient  to  take  the  case  out  of 
the  statute  of  frauds.  The  written  transfer 
which  was  signed  by  appellant  and  delivered 
to  the  attorney  at  the  time  that  appellee  de- 
livered to  him  the  check  for  $6,060,  which  he 
assigned  and  delivered  to  the  assignee,  Z.  T. 
Roberson,  is  in  these  vrctda:  "Daviess  Olrcult 
Oourt  N.  G.  Stanley,  etc.,  Assignee,  Plaintiff, 
vs.  G.  M.  Stanley,  etc..  Defendants.  Transfer. 
For  and  in  consideration  of  $6,060,  this  day 
paid  in  cash,  the  receipt  of  which  is  hereby 
acknowledged,  I  have  this  day  sold,  and  do 
by  this  act  transfer,  unto  Mrs.  Olendora  11. 
Stanley,  a  pert  of  the  land  purchased  by  me 
in  this  action  on  the  21st  day  of  August 
1899,  and  I  hereby  request  the  master  com- 
missioner of  this  court  to  convey  same  to 
the  said  6.  M.  Stanley.  The  land  hereby 
tiansferred  lies  In  Daviess  county,  near  the 
town  of  Stanley,  and  is  bounded  and  de- 
scribed as  follows:  Beginning  at  a  stone  on 
the  south  margin  of  the  right  of  way  of  the 
LoolsYille,  Henderson  &  St  Louis  Railroad, 
comer  to  the  forty-acre  tract;  thence  with 
a  line  of  same  S.,  32  W.,  70%  poles,  to  a 
stake;  thence  N.,  75^  W.,  112  poles,  to  a 
stake  in  the  center  of  the  French  Island 
road;  thence  along  the  center  of  said  road 
&,  S2  W.,  112  poles,  to  a  stake  or  stone; 
thence  8.,  {S8  K..  153%  poles,  to  a  stake  or 
stone  near  the  comer  of  the  Talbott  tract; 
thence  N.,  32  E.,  229%  poles,  to  a  stake  on 
the  south  margin  of  the  Louisville,  Hender- 
son A  St  Louis  R.  R.'s  right  of  way;  thence 
along  said  margin  N.,  75^  W.,  48%  poles,  to 
tht  beginning,— containing  150  acres.  Wit- 
ness my  hand  this,  the  21st  day  of  October, 
1889.    8.  B.  Bwing."    This  paper  accurately 


describes  the  land  sold.  The  language,  "I 
have  this  day  sold,  and  do  by  this  act  trans- 
fer, unto  Mrs.  Glendora  M.  Stanley,  a  part 
of  the  land  purchased  by  me  in  this  action 
on  the  21st  day  of  August  1899,  and  I  here- 
by request  the  master  commissioner  of  this 
court  to  convey  same  to  G.  M.  Stanley,"  apt- 
ly states  the  contract  between  the  parties, 
and  Is  sufficient  without  the  aid  of  any  other 
paper,  to  take  the  case  out  of  the  statute  of 
frauds.  That  this  paper  was  signed  by  ap- 
pellant is  undisputed,  and  it  is  equally  clear 
that  it  was  delivered  by  him.  No  particular 
form  of  words  Is  necessary  to  constitute  a 
delivery  of  a  deed.  The  whole  object  of  a 
delivery  is  to  Indicate  an  intention  upon  the 
part  of  the  grantor  to  give  efTect  to  the  In- 
strument When  appellant  signed  and  deliv- 
ered the  transfer  and  accepted  and  Indorsed 
the  check  and  delivered  it  to  the  assignee,  he 
manifestly  Intended  the  transfer  to  be  oper- 
ative, and,  having  delivered  It  and  parted 
with  control  over  It  he  could  not  recall  It 
because  she  declined  to  sign  the  other  paper 
which  he  afterwards  presented.  It  is  ear- 
nestly Insisted  that  the  contract  that  he  was 
to  have  bam  room  for  30  acres  of  tobacco 
was  a  part  of  the  original  sale,  and  that  this 
paper  not  being  signed,  the  entire  contract 
between  the  parties  has  not  been  reduced  to 
writing.  It  is  manifest  from  the  evidence 
that  it  was  agreed  that  appellee  would  rent 
him  free  of  charge  the  barn  room  for  30 
acres  of  tobacco,  and  that  this  was  a  part 
of  the  consideration  of  the  transfer  of  the 
land  to  her.  But  under  our  statute  it  Is  un- 
necessary that  the  consideration  of  the  con- 
tract should  be  stated  In  writing;  It  may  be 
proved  when  necessary,  or  disproved,  by 
parol  or  other  evidence.  Ky.  St  {  470.  The 
form  of  the  contract  which  the  defendant 
presented  and  asked  the  plaintiff  to  sign 
recognized  her  as  the  owner  of  the  land.  It 
reads  as  follows:  "For  value  received  of 
S.  R.  Ewlng,  I  have  rented  to  him  for  the 
year  1900  so  much  of  the  bam  on  the  hun- 
dred and  fifty  acres  transferred  to  me  near 
Stanley  as  may  be  necessary  to  hoiuse  all 
the  tobacco  raised  on  the  remainder  of  the 
Stanley  farm,  and  the  said  E^vlng  is  to  have 
the  right  of  ingress  and  egress  to  and  from 
said  bam."  The  contract  between  appellant 
and  appellee  was  that  he  would  transfer  to 
her  his  bid  for  the  150  acres  of  land,  and 
that  she,  in  consideration  of  this,  would  pay 
the  assignee  $6,060,  and  let  him  have  free 
of  charge  bam  room  for  30  acres  of  tobacco. 
When  he  signed  the  written  transfer  and  de- 
livered it  and  she  delivered  the  check  tot 
$6,000,  and  he  accepted  It  the  contract  was 
closed.  Though  the  paper  which  be  had 
signed  did  not  set  out  the  entire  considera- 
tion, this  did  not  affect  the  validity  of  the 
transaction,  for  the  statute  does  not  require 
this  part  of  the  contract  to  be  put  In  writ- 
ing in  order  to  make  the  transaction  valid. 
A  case  not  unlike  this  was  Warren  v.  Swett 
31  N.  H.  332.    There  two  Joint  owners  of  « 
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tract  of  land  a^eed  to  divide  It,  and  called 
upon  a  lawyer,  whom  they  requested  to  draw 
the  deeds.  The  deeds  were  drawn  and  prop- 
erly executed,  and  were  then  handed  by  the 
draftsman  to  each  of  them.  One  put  his  in 
hl8  pocket;  the  other  laid  hla  on  the  table 
by  him,  and,  when  asked  about  the  bill  of 
the  lawyer,  said  he  ought  not  to  pay  half  of 
the  bill.  Thereupon  the  other  one  took  the 
deed  out  of  his  pocket,  threw  It  down  on  the 
table,  and,  talcing  up  the  other  deed,  which 
be  had  signed.  Immediately  left  the  room. 
It  was  held  that  the  deeds  were  delivered. 
Judgment  affirmed. 


ARNOLD  T.  CITY  OP  STANFORD.i 

(Court   of   Appeals   of   Kentucky.     Sept.    28, 
10Q2.) 

MUNICIPAL  CORPORATIONS  —  LOCATION  OF 
PBSTHOUSB  —  LIABILITY  FOR  INJURY  TO 
PROPERTY— ULTRA  VIRSS— FAILURB  TO  PRO- 
HIBIT NUISANCE. 

1.  In  an  action  against  a  city  to  recover 
damages  for  injury  to  j;>laintifr8  property  re- 
•nlting  from  the  location  by  the  city  of  a 
<)osthou8e  near  it,  the  petition,  even  if  other- 
wise sufficient,  is  not  good  la  the  absence  of 
an  averment  that  defendant,  by  action  of  its 
council  in  adopting  an  ordinance  or  resolution 
to  that  effect,  directed  the  act  complained  of, 
or  that  the  council,  by  ordinance  or  resolntion, 
ratified  the  act;  as  a  city  in  such  matters  acts 
by  its  council  only. 

2.  As  cities  of  the  first,  second,  third,  and 
fourth  classes  are  each  expressly  empowered 
to  establish  or  maintain  pesthooses  or  hos- 
pitals for  the  treatment  of  eruptive  diseases, 
the  omission  to  confer  that  power  on  cities  of 
the  fifth  class  manifests  a  legislative  deter- 
mination to  withhold  the  power. 

8.  As  Ky.  St.  {  3900,  expressly  forbids  the 
location  of  a  pesthouse  for  the  treatment  of 
eruptive  or  contagious  diseases  witliln  the  cor- 
porate limits  of  any  Incorporated  city,  and 
provides  a  penalty  against  the  "officer"  or 
"person"  who  shall  violate  the  section,  the 
council  cannot  bind  the  city,  even  by  an  ordi- 
nance providing  for  the  erection  of  a  pesthonse 
within  the  city  limits,  as  such  an  ordinance 
would  be  ultra  vires;  and  therefore  a  city  of 
the  fifth  class  is  not  liable  for  injury  to  pr<K>- 
erty  from  the  erection  of  a  pesthouse  within 
the  city  limits,  whether  there  was  or  was  not 
an  ordinance  providing  therefor. 

4.  A  city  is  not  liable  for  injury  to  prop- 
erty resulting  from  its  failure  to  enact  and  ex- 
ecute ordinances  for  the  prevention  of  a  nui- 
sance, as  the  failure  of  a  city  to  diacharge  its 
political  duties  does  not  render  it  liable. 

Appeal  from  circuit  court,  Uncoln  county. 

"To  be  officially  reported." 

Action  by  E.  S.  Arnold  against  the  city 
of  Stanford  to  recover  damages  for  injury 
to  property.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

R.  H.  Tomlinaon  and  Robt  Harding,  tor 
appellant    J.  B.  Paxton,  for  appellee. 

O'REIAR,  J.  Appellee  Is  a  city  of  the  fifth 
class.  Appellant  sued  to  recover  damages  be- 
cause the  dty,  It  Is  alleged,  located  a  pest- 
house for  the  treatment  of  smallpox  patloita 

■Reported  bj  Edward  W.  Hlnea,  Esq.,  of  the  Frank- 
'.fort  bar,  and  formerly  lUte  reporter. 


80  near  his  bouse  wltbln  the  tUj  as  to  en- 
danger the  lives  of  appellant  and  his  family, 
and  to  render  his  home  uninhabitable.  A  de- 
murrer was  sustained  to  the  petition,  and  be 
declined  to  plead  further.  The  petition  does 
not  aver  that  appellee,  by  action  of  its  eoandl, 
in  adopting  an  ordinance  w  resolntion  to  that 
effect,  directed  the  act  complained  of,  or  that 
the  council,  by  ordinance  or  rescdutlon.  rati- 
fied the  act.  In  such  matters  a  city  acts  by 
Its  council  only.  Neltber  the  Individual  acts 
of  the  members  (though  all  may  have  favored 
the  act),  nor  of  Its  ministerial  officers,  nnless 
ratified  by  council  in  session,  should  bind  the 
municipality.  Until  so  adopted  or  ratified, 
the  act  remains  as  that  of  the  indlTidoals 
perpetrating  It  only.  Bat  dties  of  tiie  fifth 
class  are  not  empowered  to  establish  or  main- 
tain pesthouses  or  hospitals  for  the  treatment 
of  eruptive  diseases.  Cities  of  the  fourth 
class  are  (subsection  6,  |  3490,  Ky.  St),  is 
are  cities  of  the  first  (section  2783,  Id.),  sec- 
ond (section  8058,  subsec.  1),  and  third  (sec- 
tion 8290,  subsecs.  3,  4).  The  fact  that  the 
legislature,  at  a  session  when  the  statutes 
governing  cities  of  the  various  classes  were 
passed,  gave  the  power  specifically  to  some 
cities,  and  did  not  mention  it  when  treatlBg 
of  the  powers  of  others,  in  which  th^  pow- 
ers are  enumerated  with  partlcalarity,  Indi- 
cates a  legislative  determination  to  withhold 
the  power  where  It  was  not  expressed.  State 
T.  Ferguson,  33  N.  H.  421.  Section  3800,  ELy. 
St,  forbids  the  location  of  a  pesthouse  fOr 
the  treatment  of  emptlTe  or  contagious  dis- 
eases within  the  corporate  limits  of  any  In- 
corporated dty,  or  within  a  mile  of  the  bound- 
ary line  thereof.  The  same  section  provides 
a  penalty  against  the  officer  or  person  who 
shall  violate  the  section.  In  the  absence  at 
any  other  statutory  regulation,  this  would 
seem  to  be  an  express  prohibition  against  the 
city's  maintaining  or  erecting  the  pesthouse 
within  its  corporate  limits.  Should  the  coun- 
cil attempt,  even  by  ordinance,  to  do  so,  the 
ordinance  would  be  void.  They  could  not 
bind  the  city  by  It  Where  officers  of  the 
city,  with  or  without  the  protection  of  an 
ordinance,  should  do  an  act  expressly  prohib- 
ited by  statute,  snch  an  act  would  not  be 
within  the  scope  of  their  <Acial  duty,  and 
would  be  ultra  vlzes.  The  (dty  cannot  be 
bound  thereby.  Hart  t.  City  of  Bridgeport 
18  Blatchf.  289,  Fed.  Oas.  No.  0,149;  Ooddard 
y.  Inhabitants  of  Harpwell,  84  Me.  499,  21 
Atl.  968,  80  Am.  St  Rep.  373;  Thomson  v. 
City  of  Boonevllle,  81  Mo.  283;  Hanvey  v. 
City  of  Rochester,  85  Barb.  178;  Dill.  Moo. 
Corp.  H  968-970,  and  cases  there  collected. 
The  case  of  Clayton  v.  City  of  H«ideraoo 
(Ky.)  44  S.  W.  667,  44  U  R.  A.  474,  la  reUed 
on.  In  that  case  the  city  was  hdd  liable 
for  establishing  a  i)eathoase  beymid  the  dty 
limits  in  such  proximity  to  plalntUTs  prem- 
ises as  to  create  a  private  nniaance.  Hai- 
derson  is  a  dty  of  the  third  dass.  This 
court  held  the  dty  liable.  The  dty  was  dien 
doing  what  It  had  the  legal  right  to  do.   la 
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'doing  It  It  80  acted  as  to  create  a  nuisance, 
for  which  It  la  liable,  upon  the  lolnclple  that 
a  mtmldpal  corporation  Is  liable  for  its 
wrongful  act  when  done  within  the  scope  of 
its  charter  authority,  as  an  individual  would 
be  bound  by  a  similar  act  if  done  by  its 
agent  or  servant  acting  within  the  scope  of 
his  authority.  This  act  sued  for  is  a  nui- 
sance under  the  facts  stated.  Clayton  v.  City 
of  Henderson,  supra.  But  not  being  the  act 
of  the  city,  it  is  the  act  of  those  who  actually 
set  up  and  maintained  the  pesthouse.  It  was 
thus  a  private  nuisance,  of  the  same  legal  char- 
acter that  the  establishment  of  a  slaughter- 
honse  by  individuals  might  be.  It  Is  admit- 
tedly true  that  the  city  could,  by  ordinance 
and  prosecution,  so  punish  perpetrators  of 
nuisances  within  its  Jurlsdlctlmi  as  to  prevent 
them.  For  a  failure  to  enact  and  execute 
such  ordinances,  will  the  city  be  liable?  We 
are  of  opinion  that  it  will  not  It  would 
be  a  failure  to  discharge  Its  political  duties, 
for  which  it  is  not  liable  to  a  suit  at  law. 
Patch  y.  City  of  Covington,  17  B.  Mon.  722, 
66  Am.  Dec.  186;  Wheeler  v.  City  of  Cln- 
<dmiati,  19  Ohio  St  Id,  2  Am.  Rep.  368; 
Rivers  v.  City  Council  of  Augusta,  65  Ga. 
376,  38  Am.  Rep.  787;  Davis  v.  City  of  Mont- 
gomery, 61  Ala.  189,  28  Am.  Rep.  545;  Dill. 
Mnn.  Corp.  ||  950,  961.  In  Rivers  v.  City 
Council  of  Augusta,  65  Ga.  876,  38  Am.  Rep. 
787,  the  city  council  had  passed  an  ordi- 
nance forbidding  cattle  mnnlng  at  large  in 
the  streets,  but  subsequently  suspended  it 
During  the  suspension  tbe  plain  tifF  was  gored 
hy  a  cow  running  at  large  in  tbe  street  It 
was  hdd  that  the  dty  was  not  liable  for 
a  failure  to  enact  and  enforce  an  ordinance 
on  the  subject  of  cattle  running  at  large  with- 
in its  corporate  limits.  The  matter  was  held 
to  be  one  of  governmental  discretion.  In 
Davis  V.  City  of  Montgomery,  51  Ala.  139, 
23  Am.  Rep.  545,  a  house  was  destroyed  by 
flre  set  by  sparks  from  an  engine,  which  was, 
by  ordinance,  a  nuisance,  subject  to  abate- 
ment but  which  the  dty  had  neglected  to 
abate.  It  was  held  that  the  plalntlfT  could 
not  maintain  an  action  against  the  city  for 
Its  failure  to  take  steps  to  abate  nuisances 
within  its  limits,  unless,  perhaps,  it  had  ap- 
peared that  the  cwporatlon  tiad  acted  corrupt- 
ly, and  abused  its  powers. 

In  our  opinion,  the  petition  failed  to  state 
a  cause  of  action  against  the  dty  in  this  case. 
Judgment  affirmed. 


GORDON  V.  OOMMONWBALTH. 

(Court    of    Appeals    of    Kentucky.    June    14, 
1902.) 

ASSAULT  —  SHOOTINO  —  HBAT  AND  PASSION  — 
SBLF-DBFBNSB— INSTRUCTION. 

1.  In  a  criminal  action  for  malicious  shoot- 
ing and  wounding  the  evidence  conduced  to 
■how  that  a  brawl  in  a  saloon  broke  out  sud- 
denly, that  in  the  fight  the  accused  was  at- 
tacked by  a  negro  with  an  ax  handle,  and 
that  when  the  accused  then  drew  his  pistol  tlie 
prosecuting  witness  attempted  to  disarm  him. 


and  was  shot  There  was  no  showing  of  pre- 
vious bad  blood  between  the  parties.  Held, 
that  an  instruction  should  have  been  given 
based  on  the  theory  that  the  shooting  was  in 
heat  and  passion,  and  without  previous  malice. 
_  2.  An  instruction  should  also  have  been 
given  based  upon  the  theory  of  self-defense. 

Appeal  from  circuit  court  Jefferson  county, 
criminal  division. 

"Not  to  be  officially  reported." 

Jesse  Gordon  was  convicted  of  malldously 
shooting  and  wounding,  and  he  appeals.  Re- 
versed. 

B.  B.  McKay,  for  appellant  O.  J.  Pratt  and 
McKenzie  Todd,  for  the  Commonwealth. 

BURNAM,  J.  The  appdlant  Jesse  Gordon, 
was  convicted  by  a  Jury,  and  sentenced  to 
confinement  to  the  penitentiary  for  one  year, 
on  the  charge  of  having  malldously  shot  and 
wounded  Richard  Murphy.  The  testimony  for 
tbe  commonwealth  Is  to  the  effect  that  tbe 
accused  became  Involved  In  a  fight  with  a 
number  of  other  parties  in  Frank  Keman's 
saloon,  in  which  be  knocked  down  a  boy,  and 
a  few  minutes  afterwards  drew  a  pistol  upon 
a  negro  man,  who  was  armed  with  an  ax 
handle,  whereupon  the  prosecuting  witness, 
Richard  Murphy,  told  him  to  put  up  bis  pis- 
tol. The  accused  then  presented  bis  pistol  at 
the  breast  of  Murphy.  Murphy  knocked  the 
pistol  down  with  his  hand  Just  as  It  was  fired, 
the  ball  going  through  his  foot  Tbe  testi- 
mony for  the  defendant  was  to  the  effect  that 
there  was  a  general  fight  in  the  saloon,  and 
that  a  negro  man  attacked  defendant  with  an 
ax  handle;  that  defendant  drew  his  pistol, 
and  Murphy  interfered,  and  undertook  to  dis- 
arm the  accused,  grasping  his  hand,  and  in 
the  scuffle  for  the  possession  of  tbe  pistol  it 
was  accidentally  discharged,  bifilctlng  the 
wound  complained  of;  that  the  shooting  of 
Murphy  was  accidental;  and  that  there  had 
been  previous  to  that  time  no  bad  blood  be- 
tween them.  The  following  Instructions  were 
given  to  the  Jury:  "The  Jury  are  Instructed 
that  If  they  believe,  from  all  the  evidence  In 
this  case,  to  the  exdusion  of  every  reasonable 
doubt,  that  In  this  county,  and  before  the  find- 
ing of  this  indictment  the  accused,  Jesse  Gor- 
don, did  with  a  pistol  loaded  with  leaden  bul- 
let or  other  hard  and  combustible  Bul>stances, 
unlawfully,  willfully,  and  feloniously  shoot  at 
and  wound  Richard  Murphy  In  the  foot,  with 
tbe  malicious  and  felonious  intent  then  and 
there  to  kill  him,  and  from  which  shooting 
and  wounding  death  did  not  ensue,  then  the 
Jury  should  find  the  accused  guilty  as  char- 
ged In  the  Indictment,  and  fix  his  punish- 
ment at  confinement  In  the  penitentiary  for  not 
less  than  one  year  nor  more  than  five  years. 
In  their  discretion.  (2)  If  the  Jury  believe 
from  all  the  evidence  in  the  case  that  the 
shooting  of  Richard  Murphy  by  Jesse  Gordon, 
if  he  was  so  shot  was  done  by  accident  and 
misadventure  on  the  part  of  said  Jesse  Gordon, 
the  Jury  should  find  the  accused  not  guilty. 
(3)  The  law  presumes  the  Innocence  of  tbe 
accused,  and  it  is  the  duty  of  the  Jury  to,  if 
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they  can  reasonably  do  bo,  reconcile  and  har- 
monize all  of  tbe  facts  and  circumstances  of 
tbe  case  with  that  presumption;  and  If,  upon 
the  whole  case,  the  Jury  entertain  a  reasonable 
doubt  of  the  guilt  of  the  accused,  or  of  any 
material  fact  necessary  to  constitute  his  guUt 
of  the  offense  charged  In  the  Indictment,  they 
should  give  him  the  benefit  of  that  doubt,  and 
find  him  not  guilty."  There  was  no  evidence 
of  previous  bad  blood  between  Murphy  and 
the  accused.  In  fact,  all  the  testimony  con- 
duces to  show  that  a  brawl  suddenly  broke  out 
among  the  parties  in  tbe  saloon,  without  any 
evidence  of  malice,  and  that  In  the  fight  appel- 
lant was  attacked  by  a  negro  with  an  ax 
handle,  and  that  when  he  drew  his  pistol  Mur- 
phy attempted  to  disarm  him.  Under  these 
circumstances,  we  are  of  the  opinion  that  the 
trial  court  should  not  only  have  Instructed  the 
Jury  upon  the  theory  that  the  shooting  was  In 
sudden  heat  and  passion,  and  without  pre- 
vious malice,  but  also  upon  the  theory  of  self- 
defense.  In  addition  to  the  Instructions  actual- 
ly given. 

For  reasons  Indicated,  the  judgment  Is  re- 
versed, and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 

CHESAPEAKE  &  O.  RY.  CO.  v.  CITY  OF 

MAYSVILLE  et  al.i 

(Court    of    Appeals    of    Kentucky.    Sept.    19, 

1002.) 

UUNICIPAL  CORPORATIONS-RAILROAD  COM- 
PANY—BRECTION  OF  SAFETY  OATES— VALID- 
ITY OF  ORDINANCE— POWER  OF  MAYOR  PRO 
TEMPORE— POLICE  POWER. 

1.  Under  the  direct  proTisions  of  Ky.  St.  { 
3490,  subeec.  25,  an  ordinance  of  a  city  of  the 
fourth  class,  requiring  ail  railroad  companies 
to  erect  safety  gates  at  certain  street  crossings, 
is  authorized. 

2.  Under  Ky.  St.  {  3486,  providing  that  the 
chairman  pro  tern,  of  the  board  of  council  of 
a  city  of  the  fourth  class  "shall  not  perform 
the  office  of  mayor  unless  the  regular  mayor 
has  been  absent  from  the  county  for  at  least 
three  days,  or  is  for  any  reason  unable  to  dis- 
charge the  duties,"  it  is  not  necessary  that  the 
mayor  shall  be  abseut  for  three  days  after  the 
election  of  the  chairman  pro  tern,  before  the 
latter  is  authorized  to  act  as  mayor. 

3.  An  ordinance  expressly  authorized  by  stat- 
ute cannot  be  declared  void  upon  the  ground 
that  it  is  an  unreasonable  and  oppressive  ex- 
ercise of  tbe  police  power. 

4.  In  an  action  to  enjoin  prosecutions  for 
tbe  violatiou  of  an  ordinance  and  to  test  the 
validity  of  the  ordinance,  the  question  wheth- 
er the  acts  charged  in  the  warrants  constitute 
a  violation  of  the  ordinance  cannot  be  consid- 
ered. 

Appeal  from  circuit  court.  Mason  county. 

"Not  to  be  officially  reported." 

Action  by  the  Chesapeake  &  Ohio  Railway 
Company  against  the  city  of  Maysvllle  and 
others  to  test  the  validity  of  a  city  ordinance. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

W.  H.  Wadsworth,  for  appellant  B.  L. 
Worthington,  A.  E.  Cole  &  Son,  and  Thos.  M. 
Wood,  for  appellees. 

•Reported  by  Edward  W.  Hlnes,  Esq.,  of  the  Fraok- 
tort  bar,  and  formerly  state  reporter. 


BURNAM,  J.    Tbe  board  of  oouncOmen  of 

the  city  of  Maysvllle  passed  tbe  following 
ordinance: 

"Section  1.  Be  it  ordained  by  tbe  board  of 
cooncll  of  the  city  of  Maysvllle,  that  any  and 
all  railroad  companies,  corporations  or  per- 
sons engaged  In  operating  or  In  control  of 
any  line  of  railroad  extending  along  and 
over  Third  street  In  the  city  of  MaysTiUe, 
and  crossing  Commerce,  Poplar,  Liexington 
or  Wood  streets  in  said  city,  shall  at  each 
and  all  of  said  crossings,  where  locomotives 
or  trains  are  run,  provide  and  malntahi  and 
properly  operate  safety  gates  of  tbe  design 
and  mechanism  suitable  for  tbe  protection 
of  persons  riding,  driving,  or  on  foot  from 
trains  and  loconxttlves  approaching  said 
crossings. 

"Sec.  2.  Be  it  further  ordained,  that  any 
railroad  company,  corporation  or  person  fall- 
ing to  provide  and  maintain  and  operate  tbe 
safety  gates  as  required  by  the  provisions  of 
the  foregoing  section  shall  be  fined  not  less 
than  ten  nor  more  than  fifty  dollars  for  each 
day  they  fall  to  do  so." 

Warrants  for  violating  the  ordinance  at 
the  various  streets  named  therein  were  taken 
against  the  appellant,  and  this  suit  was 
brought  to  test  tbe  validity  of  the  ordinance, 
and  to  restrain  the  city  from  prosecutlDg 
appellant  for  violations  thereof.  Tbe  trial 
court  sustained  the  validity  of  the  ordinance, 
and  dismissed  appellant's  petition,  and  from 
that  Judgment  It  has  appealed. 

It  relies  upon  numerous  alleged  errors  for 
reversal.  Birst  It  is  contended  that  the  city 
council  had  no  authority  to  pass  the  ordi- 
nance; that  the  Jurisdiction  to  do  so  was 
lodged  alone  with  the  railroad  commission. 
Second.  That  the  ordinance  was  not  legally 
passed.  Third.  That  it  la  arbitrary  and  op- 
pressive, and  for  this  reason  an  illegal  and 
unconstitutional  exercise  of  the  police  power. 
Subsection  25  of  section  3480  of  the  Ken- 
tucky Statutes,  which  Is  a  provision  of  the 
charter  of  cities  of  the  fourth  dass,  to  which 
aroellee  belongs,  expressly  provides  that  the 
board  of  council  may  compel  any  railroad  to 
erect  and  maintain  gates  at  any  and  all 
street  crossings.  It  is  dear  that  under  this 
provision  of  the  charter  the  dty  council  were 
authorized  to  adopt  the  ordinance  com- 
plained of.  The  railroad  commission  are  only 
authorized  by  section  774,  Id.,  to  require  tbe 
erection  and  maintenance  of  gates  at  high- 
way crossings  within  a  mile  of  tbe  corporate 
limits  of  any  city  or  town  of  this  common- 
wealth. Tbe  city  authorities  are  exdusive- 
ly  clothed  with  the  power  to  r^nlate  tlils 
matter  within  the  city  limits.  Tbe  conten- 
tion that  the  ordinance  was  not  legally  pass- 
ed is  based  upon  the  averment  of  the  peti- 
tion that:  "On  the  4th  of  March,  1897,  the 
regular  mayor  of  Maysvllle  was  absent  from 
the  city,  and  that  tbe  board  of  council  elect- 
ed as  mayor  pro  tempore  Mr.  Henty  Ij.  New- 
ell, member  from  the  Fourth  ward,  who  pre- 
sided at  the  meeting  of  the  council  at  said. 
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date;  and  your  plaintiff  charges  tbnt  mid 
Newell,  upon  the  morning  of  the  Kth  of 
March,  1897,  attested  and  approved  said  or- 
dinance, and  before  the  mayor,  W.  H.  Ck>x, 
bad  been  absent  from  the  county  as  much 
aa  three  days  after  the  election  of  said 
Newell  as  mayor  and  chairman  pro  tempore. 
Section  3486  of  the  Kentucky  Statutes,  a  sec- 
tion of  the  charter  of  cities  of  the  fourth 
class,  provides  that:  "The  mayor  shall  be 
chairman  of  the  board,  and  In  his  absence, 
a  mayor  and  chairman  pro  tempore,  shall 
be  elected  from  the  members,  but  such  per- 
son shall  not  perform  the  functions  of  the 
(^ce  of  mayor  unless  the  regular  mayor  has 
been  absent  from  the  county  for  at  least 
three  da3^,  or  is  for  any  reason  unable  to 
discharge  his  duties."  The  statute  does  not 
require  that  three  days  shall  elapse,  after 
the  election  of  a  chahrman  pro  tempore,  be- 
fore be  can  exercise  the  functions  of  the 
office  of  mayor,  but  that  he  shall  not  do  so 
unless  the  regular  mayor  has  X>eea  absent 
from  the  county  at  least  three  days.  The  pe- 
tition does  not  allege  that  at  the  time  of  the 
election  of  Newell  as  chairman  pro  tempore, 
or  at  the  time  he  signed  the  ordinance  In 
qnestlon,  Ooz  had  not  been  absent  from  the 
county  as  much  as  tliree  days.  The  aver- 
ments of  the  petition  on  this  point  do  not 
come  up  to  the  requirements  of  the  statute. 
It  is  not  contended  that  the  legislature  did 
not  have  the  constitutional  right  to  confer 
upon  the  city  the  power  to  require  railroad 
companies  to  erect  and  maintain  safety  gates 
at  street  crossings,  and  to  fix  penalties  for 
their  refusal  to  do  so;  and  such  contention 
conld  not  be  successfully  maintained.  The 
only  point  relied  on  is  that  the  ordinance  is, 
under  the  facts  of  the  case,  an  unreasonable 
and  oppressive  exercise  of  the  police  power, 
and  tor  this  reason  unenforceable.  The  or- 
dinance complained  of  was  passed  pursuant 
to  express  legislative  authority,  and,  as  was 
said  in  HaU  v.  C!om.,  101  Ky.  885,  41  S.  W.  2: 
"It  Is  a  well-settled  rule  that  an  ordinance 
cannot  be  assailed  as  invalid  merely  because 
it  may  be  considered  as  unreasonable,  or  as 
working  a  hardship  in  particular  cases.  In 
other  words,  what  the  legislature  expressly 
authorized  cannot  be  set  aside  by  the  courts 
because  they  deem  it  unreasonable."  In  the 
case  of  Com.  v.  Fowler,  96  Ky.  179,  28  S.  W. 
789,  88  L.  R.  A.  839,  In  sustaining  the  valid- 
ity of  a  statute  passed  in  the  exercise  of  a 
police  power,  this  court  said:  "We  cannot 
hold  this  or  any  law  invalid  for  the  reason 
simply  that  it  violates  our  opinion  of  Justice, 
or  Is  oppressive,  or,  in  our  opinion,  is  not  re- 
quired or  authorized  by  public  necessity. 
The  remedy  for  unwise  or  unjust  legislation 
is  not  to  be  provided  by  the  judiciary."  In 
LonlavlUe  &  N.  R.  Co.  v.  Kentucky,  161  U.  8. 
677,  16  Snp.  Ct.  714,  40  L.  Ed.  849,  the  court 
said:  "Whatever  is  contrary  to  public  pol- 
icy or  Inimical  to  the  public  interest  is  sub- 
ject to  the  poUce  power  of  the  state,  and 
within  legislative  control;  and  In  the  ezer 


else  of  snch  power  the  legislature  la  vested 
with  a  large  discretion,  which,  if  exercised 
bona  fide  for  the  protection  of  the  public,  is 
beyond  the  reach  of  judicial  Inquiry."  It  is 
only  in  extreme  cases  that  courts  have  the 
power  to  declare  a  municipal  ordinance  pass- 
ed pursuant  to  express  legislative  authority 
void  on  the  ground  that  it  is  unreasonable, 
arbitrary,  and  oppressive;  and  no  such  con- 
dition is  shown  to  exist  In  this  case. 

It  is  earnestly  insisted  tliat  under  the  or- 
dinance the  city  has  no  right  to  have  a  war^ 
rant  issued  for  a  failure  to  provide  a  safety 
gate  at  the  Intersection  of  Wood  street  with 
Central  avenue,  as  the  ordinance  only  re- 
quires safety  gates  at  the  intersection  of 
Wood  and  Third  streets.  And  It  seems  to 
ns  that  this  contention  does  not  involve  the 
validity  of  the  ordinance,  but  its  interpre- 
tation. If,  as  appellant  contends.  Wood 
street  does  not  Intersect  with  Thbrd  street, 
then  the  ordinance  does  not  require  the  erec- 
tion of  a  gate  there,  and  no  prosecution  can 
be  had  for  a  failure  to  do  so. 

For  reasons  indicated,  the  judgment  is  af- 
firmed. 


CVMBBRLAND   TELEK}RAPH   ft   TELB- 

PHONB  CO.  V.  HUNT. 

(Supreme  Court  of  Tennessee.    May  26,  1902.) 

NEOLiaSNCB—DBCLARATION— PROOF— 
VARIANCK. 
1.  In  an  action  against  a  telegrapli  company 
(or  injaries  caused  by  coming  in  contact  with 
its  wires,  the  gravamen  of  0\e  charge  in  the 
declaration  was  the  unsafe  condition  of  the 
poles  and  fastenings.  There  was  nothing  in 
the  declaration  as  to  a  storm  having  blown 
down  the  wires,  and  defendant  contended  that 
the  proof  showed  the  wires  down  owing  to  the 
storm,  and  that  hence  there  was  a  variance. 
Beld  that,  there  being  an  allegation  charging 
that  the  wires  were  down  an  unreasonable 
length  of  time,  which  was  so  worded  that  It 
might  he  considered  the  negligence  relied  on, 
and  there  being  evidence  to  sustain  such  posi- 
tion, there  was  no  variance. 

Error  to  cbruit  court,  Gibson  county;  Jno. 
R.  Bond,  Judge. 

Action  by  R.  J.  Hunt  against  the  Cumber- 
land Telegraph  &  Telephone  Co.  From  a 
judgment  for  plaintiff,  defendant  brings  error. 
Affirmed. 

Spl.  Hill,  for  plaintiff  In  error.  6.  W.  Wade 
and  Taylor  &  Biggs,  for  defendant  in  error. 

WILKES,  3.  This  is  an  action  against  the 
telegraph  and  telephone  company  for  damage 
for  personal  Injuries  caused  by  coming  in  con- 
tact with  the  wires  of  the  company  on  one 
of  the  streets  of  Trenton.  Tenn.  There  was  a 
trial  before  the  court  and  a  jtiry,  and  verdict 
and  judgment  for  $500,  and  the  company  has 
appealed  and  assigned  errors. 

The  error  assigned  is  that  there  is  a  com- 
plete variance  between  the  declaration  and  the 
proof  as  to  the  acts  of  negligence  of  the  com- 
pany which  caused  the  injury.  It  is  Insisted 
that  the  declaration  charges  that>  the  wires 
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were  down  In  the  streets  because  of  the  de- 
fective and  rotten  condition  of  ttie  poles,  wblle 
the  proof  shows  that  the  wires  were  down  be- 
cause of  a  storm  which  had  blown  down  the 
poles  and  detached  the  wires,  and  thrown 
trees  and  obstructions  across  them;  and  hence 
there  is  no  evidence  to  support  the  verdict. 
This  is  substantially  the  only  error  complain- 
ed of.  The  declaration  contains  four  counts 
virtually  the  same  in  many  particulars,  but 
dlfFering  somewhat  In  each  case.  The  grava- 
men of  the  charge  in  the  declaration  is  the 
rotten  and  unsafe  condition  of  the  poles  and 
fastenhigs,  and  nothing  is  said  in  either  of 
the  counts  about  a  storm  causing  the  falling 
of  the  wires.  But  there  are  In  the  declaration 
—especially  In  the  third  and  fourth  counts- 
very  specific  charges  that  the  company  allow- 
ed its  whres  to  remain  down  In  the  streets  in 
a  dangerous  condition  for  an  unreasonable 
length  of  time,  and  with  knowledge  of  this 
danger.  There  is  some  evidence  of  defective 
and  unsafe  poles  along  the  streets  and  near 
the  place  of  this  injury,  and.  If  the  declara- 
tion should  be  strictly  confined  to  damage  re- 
sulting from  the  use  of  defective  and  unsafe 
poles  as  the  reason  for  the  falling  of  the  wires, 
there  is  evidence  enough  In  the  record,  under 
the  rule,  to  support  the  verdict  and  Judgment 
Rut  we  are  of  opinion  that  the  declaration 
(especially  In  the  third  and  fourth  counts) 
sets  out  two  causes  of  action,  or  two  features 
of  negligence,— one  the  use  of  defective  poles, 
and  the  other  the  allowing  wires  to  remain 
down  In  the  streets  an  unreasonable  length  of 
time,— and  the  two  grounds  of  negligence  may 
be  considered  as  separately  alleged.  That  is, 
the  allegation  charging  that  the  wta%s  were 
down  an  unreasonable  length  of  time  can,  un- 
der the  wording  of  the  declaration,  be  consid- 
ered as  the  act  of  negligence  for  which  dam- 
ages are  sought,  irrespective  of  the  reasons 
which  caused  the  wires  to  be  down;  and  up- 
on this  feature  of  the  case  there  is  ample  evi- 
dence to  sustain  the  finding  of  the  Jury  and 
Judgment  of  the  court  We  are  of  opinion 
therefore  that  there  Is  not  a  fatal  variance  be- 
tween the  declaration  and  proof,  and  there  is 
ample  evidence  to  sustain  the  verdict  and  Judg- 
ment, and  It  is  affirmed,  with  costs. 


GOODWIN  V.  RAT. 

(Supreme  Court  of  Tennessee.    May  17,  1902.) 

OSAT0ITOU8  BAILMENT— LIMITATIONS— 
DEMAND. 

1.  Shannon's  Code,  f  4477,  providing  that 
"when  a  ri^ht  exists,  bnt  a  demand  is  neces- 
sary to  entitle  the  party  to  an  action,  the  lim- 
itation commences  from  the  time  the  plain- 
tiff's right  to  make  the  demand  was  comnleted, 
and  not  from  the  date  of  the  demand,  does 
not  apply  where  money  is  left  with  a  gratui- 
tous bailee  for  an  indefinite  time;  and  the 
statute  does  not  begin  to  rnn  until  a  demand 
has  been  made. 

VL  8m  UmttaUoa  of  Aettons,  -wtL  U,  Oeat.  Dig. 


Error  to  circuit  court,  Madlara  coonty: 
Levi  8.  Woods,  Judge. 

Action  by  James  Goodwin,  administTatw, 
against  J.  O.  Ray.  From  a  Judgment  for 
defendant,  plaintiff  brings  error.    Reversed. 

J.  M.  Troutt  for  plaintiff  In  error,  a  0. 
Bond,  for  defendant  in  error. 

WILKES,  J.  This  Is  an  action  begun  be- 
fore a  Justice  of  the  peace  upon  a  writing 
in  the  following  words  and  figures:  "Phcebe 
Goodwin,  colored,  has  one  hundred  and  twen- 
ty dollars  in  the  safe  for  her  benefit  Feby. 
20th.  1888.  J.  O.  Ray.  This  U  aU  she  bat 
at  this  time."  Phcebe  Goodwhi  died  tai  1901. 
and  James  Goodwin  is  her  administrator. 
After  his  qualification  as  such  administrate, 
he  made  demand  of  the  defendant,  Ray,  for 
the  money,  and,  it  being  refused,  suit  was 
brought  Defendant  claimed  to  have  paid 
the  amount  to  Phoebe  Goodwin  in  her  life- 
time, but  there  is  no  evidence  except  his  own 
testimony  to  that  effect,  and  this  was  by  the 
court  excluded.  In  the  circuit  court  the  cause 
was  tried  before  a  Jury.  The  trial  Jndge, 
among  other  things,  charged:  "I  charge  now 
that  this  paper  created  as  between  Ray  and 
Phoebe  Goodwin  a  ballmoit,  and  the  defend- 
ant would  have  the  money  in  bis  possession 
as  a  gratuitous  bailee.  And  the  said  Phcebe 
Goodwin  had  the  right  at  any  time  after  thus 
dq[K»Blting  her  money  to  go  and  demand  it 
from  the  defendant,  and  the  statute  of  lim- 
itations would  commence  running  from  the 
time.  She  had  the  right  to  demand  the  mon- 
ey, and  not  from  the  date  of  any  demand 
made  by  her  or  by  the  plaintiff,  and  no  de- 
mand was  necessary  to  put  the  statute  of 
Umltatitns  to  running,"  and,  etc.  This  Is 
assigned  as  error. 

The  learned  Judge  was,  no  doubt  guided 
in  his  action  by  the  statute  (Shannon's  Code. 
I  4477),  which  is  in  these  words:  "When  a 
right  exists  but  a  demand  is  necessary  to  en- 
title the  party  to  an  action,  the  Umltatloo 
commences  from  the  time  the  plalntUTs  right 
to  make  the  demand  was  completed  and  not 
from  the  date  of  the  demand."  Whatever 
may  be  the  proper  construction  of  this  stat- 
ute, and  when  the  "right  to  make  the  demand 
may  be  completed"  in  the  sense  of  the  stat- 
ute, we  need  not  decide,  as  we  are  of  opinion 
the  statute  does  not  apply  to  a  case  like 
this.  This  is  a  special  deposit  of  specific 
money,  made  for  the  benefit  of  the  dq>ositor. 
and  as  her  property.  No  permlselon  or  au- 
thority is  expressly  or  impliedly  given  to  the 
bailee  to  use  it.  He  is,  when  the  money 
is  received,  a  gratuitous  bailee,  liolding  the 
specific  property  in  Ills  safe  for  the  benefit 
of  the  bailor  He  does  not  in  any  sense, 
become  the  debtor  of  the  bailor.  If  the  mon- 
ey is  lost  witl)oat  negligence  on  his  part 
there  Is  no  liability  on  him  to  reidace  it;  bot 
unless  it  is  so  lost,  his  obligation  is  to  re- 
turn it  on  demand.  Until  demand  made,  no 
dght  of  action  accmm,  Moore  t.  ntjpatilck. 
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7  Baxt  330.  Until  such  demand  and  refusal 
the  statute  of  UmltationB  does  not  begin  to 
run.  It  Is  tme  tb^e  are  many  cases  of  bail- 
ment In  which  the  statute  does  run,  and  when 
no  demand  Is  necessary  either  In  entering 
salt  or  to  pot  the  statute  in  operation,— as, 
for  instance,  when  the  bailment  is  for  a  defi- 
nite time,  or  when  the  bailee  converts  the 
property  and  this  becomes  known  to  the 
depositor,  or  when  an  adverse  claim  is  set 
up  by  the  bailee  and  made  known  to  the 
depositor,  and  other  cases.  In  such  cases 
the  bailee  puts  himself  in  the  attitude  of 
converting  the  property  and  becoming  the 
debtor  to  the  depositor,  and  the  right  of 
action  accrues  without  demand.  But  in  the 
present  case  the  relation  of  the  creditor  and 
debtor  does  not  exist  before  demand  made, 
and  the  statute  does  not  apply,  because  of 
the  nature  of  the  transaction,  and  the  rela- 
tive  right  and  obligation  of  the  parties. 

Tbe  Judgment  of  the  court  below  Is  re- 
versed, and  cause  remanded  for  a  new  triaL 
The  appellee  will  pay  costs  of  appeaL 


CAESAB  r.  HABBI8. 
(Supreme  Court  of  Tennessee.    May  20,  1002.) 

APPEAL  —  REMAND  —  FAILXTRB  OF  PROOF  — 
OVKRSIOHT-CULPABLa  NBaUaBNCB. 
1.  Shannon's  Code,  t  ^05,  provides  that  the 
sapreme  court  shall  remand  the  cause  in  all 
cases  where.  In  Its  opinion,  complete  Justice 
cannot  be  had  by  reason  of  "overBight  with- 
ont  cnlpable  negligence."  Tbe  litigation  an- 
dor  a  bill  to  remove  a  cloud  from  the  title  to 
real  estate  on  account  of  a  tax  sale  was  all 
in  regard  to  the  validity  of  the  tax  sale,  but 
the  chancellor  held  that  complainant  could  not 
recover,  because  he  had  failea  to  show  his  own 
title.  After  delivery  of  the  opinion,  and  befcMre 
decree  entered,  complainant  otFered  to  file  a 
certain  deed  to  himself,  and  his  attorney  made 
an  affidavit  of  oversight  in  failing  to  nave  it 
so  filed.  The  court  did  not  permit  tbe  filing 
of  tbe  aflidavit,  and  refused  a  motion  to  re- 
mand the  canse  to  rules  that  complainant  might 
■how  his  title,  and  also  refused  to  either  diBiniss 
the  cause  without  prejudice  or  to  allow  com- 
plainant so  to  do.  Held,  that  under  the  statute 
the  cause  should  be  remanded  to  give  complain- 
ant opportunity  to  show  his  title,  his  oversight 
being  without    culpable"  negligence. 

Appeal  from  chancery  court,  Madison  coun- 
ty;  A.  6.  Hawkins,  Chancellor. 

Bill  by  W.  J.  Caesar  against  Martha  A. 
Harris.  From  orders  overruling  motions  that 
complainant  be  allowed  to  supplement  his 
proof,  complainant  appeals,  and  makes  appli- 
cation to  have  them  remanded  for  that  pur- 
pose.   Application  granted. 

Thos.  M.  Scruggs  and  McCorry  &  McCorry, 
for  appellant  Bullock  &  Tlmberlake,  for 
appellee. 

WILKES,  J.  This  la  a  bill  to  remove  a 
dond  from  the  title  to  real  estate,  caused 
by  a  sale  of  the  land  tor  taxes.  In  the  court 
below  qolte  a  spirited  cantroveray  was  bad 
over  the  validity  of  the  tax  sale,  and  upon 


this  feature  of  the  case  the  litigation  was 
had.  The  case  was  submitted  to  the  chan- 
sellor  ux>on  brief,  when  the  chancellor  held 
that  complainant  could  not  recover,  because 
he  had  shown  no  title  to  the  land  in  contro- 
versy. After  delivery  of  tbe  opinion,  and  be- 
fore decree  entered,  complainant  offered  to 
file  a  deed  to  himself  from  Jno.  B.  Clough, 
commissioner,  and  an  affidavit  was  made  by 
the  attorney  that  he  had  by  misadventure 
and  oversight  failed  to  file  tbe  deed  before 
the  hearing,  and  did  not  discover  the  omis- 
sion until  after  the  case  was  heard,  and  the 
otter  was  then  Immediately  made.  Com- 
plainant moved  the  court  to  remand  the  cause 
to  the  rules,  to  the  end  that  complainant 
might  show  his  title.  Tbe  court  denied  leave 
to  file  the  affidavit,  and  refused  the  motion 
to  remand.  Complainant  then  asked  the 
court  to  dismiss  his  bill  without  prejudice, 
and  also  for  leave  to  him  to  dismiss  his  bill, 
both  of  which  motions  were  disallowed,  and 
complainant  appealed.  In  this  court  appli- 
cation Is  made  to  remand  the  cause  to  the 
court  below,  to  the  end  that  complainant  may 
have  an  opportunity  to  show  his  title.  The 
statute  provides  (Shannon's  Code,  |  4906): 
"The  court  shall  also  In  all  cases  when  In  its 
opinion  complete  Justice  cannot  be  had  by 
reason  of  some  defect  In  the  record,  want  of 
proper  parties,  or  oversight  without  culpable 
negligence  remand  the  cause  to  the  court  be- 
low for  further  proceedings,  with  proper  di- 
rections to  efFectuate  tbe  object  of  tbe  ordw 
and  upon  such  terms  as  may  be  deemed 
right"  In  Wood  v.  Neely,  7  Baxt  690,  coutt- 
sel  for  plaintiff  had  failed  to  prove  the  as- 
signment of  the  note  sued  on,  and  could  not 
therefore,  recover.  This  court  said:  "We  see 
that  tbe  failure  was  an  oversight,  and  we  can 
see  no  evidence  of  cnlpable  negligence  in 
such  oversight  As  a  matter  of  course,  there 
must  always  be  some  neglect  In  every  over- 
sight; therefore  tbe  qualification  of  the  stat- 
ute requiring  It  to  be  culpable.  If  there 
was  no  negligence,  the  case  of  oversight  could 
never  occur  as  provided  for,  and  the  case 
would  come  up  complete.  The  true  principle 
of  tbe  statute  Is  that  when  we  can  see  the 
party  has  a  clear  tight  so  that  Injustice 
will  be  done  by  dismissing,  but  his  suit  falls 
from  a  neglect  not  culpable,  It  is  tbe  duty 
of  the  court  to  remand,  that  Justice  may  be 
done."  It  appeared  in  that  case  that  the  con- 
test was  made  over  the  question  of  the  stat- 
ute  of  limitations,  and  counsel,  having  bis 
attention  directed  to  that  feature,  neglected 
to  prove  tbe  assignment  of  the  note.  In 
Smyth  T.  Garden,  1  Swan,  30,  the  cause  was 
remanded  In  order  to  strike  out  the  name  of 
a  nominal  plaintiff,  an  amendment  to  that  ef- 
fect being  denied  In  this  court  In  accord, 
see  Settle  v.  Marlow,  12  Lea,  472;  Smith  t. 
Carter,  16  Lea,  627;  Home  Ins.  Co.  v.  Stone 
Blver  Nat  Bank,  88  Tenn.  360,  12  8.  W.  916; 
Bank  v.  Jefferson,  02  Tenn.  6S7,  22  S.  W. 
211,  86  Am.  St  Bep.  100. 
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We  are  of  opinion  this  is  a  proper  case  to 
be  remanded  under  the  statnte,  and  It  Is  so 
ordered.    Appellant  will  pay  costs  of  appeal. 


DONALDSON  ▼.  NEALIS. 
(Supreme  Court  of  Tennessee.    May  19,  1002.) 

BILL  OP  REVIEW— JURISDICTIONAL  MATTERS- 
EFFECT— RES  ADJUDICATA— FORM  OP  THB 
ACTION— MERITS  OP  THB  CONTROVBRSY— 
SUIT  FOR  MUNICIPAL  TAXES— PUBUCATION 
OP  NOTICE— NAMES  OF  PARTIES— SUBJECT 
OP  UTIOATION. 

1.  A  bill  of  review  for  error  apparent  in  a 
decree  rendered  in  tax  proceedings,  which  al- 
leges as  its  main  ground  of  relief  that  the 
chancellor  had  no  Jurisdiction,  cannot  stand, 
since  matters  going  to  the  jurisdiction  of  the 
court  are  not  grounds  for  a  bill  of  review. 

2.  A  bill  of  review  which  seelcs  to  set  aside 
a  sale  of  real  estate  under  a  decree  in  a 
proceeding  to  enforce  the  payment  of  taxes 
cannot  afford  the  relief  asked,  since  the  re- 
versal of  a  decree  by  a  bill  of  review  does  not 
afiect  the  title  of  the  purchaser  under  the 
decree. 

3.  In  a  certain  bill  it  was  asked  that  a  sale 
of  lots  to  the  defendant  under  a  decree  in  a 
proceeding  to  enforce  the  payment  of  taxes 
be  set  aside.  The  bill  was  dismissed  on  the 
ground  tliat  it  constituted  a  collateral  attack 
on  the  decree  in  the  tax  proceedinjrs.  C!om- 
piainant  subsequently  filed  another  bill  against 
the  same  defendant,  as  an  original  bill  in  the 
nature  of  a  bill  of  review,  to  impeach  the  de- 
cree in  the  tax  proceedings  and  set  aside  the 
sale  to  defendant  on  account  of  frand.  Held, 
that  a  plea  of  res  adjudicata  would  not  stand 
against  the  second  bill,  since  the  ground  on 
which  the  first  bill  was  dismissed  went  only 
to  the  form  of  the  action  and  the  jurisdiction 
of  the  court,  and  did  not  touch  the  merits  of 
the  controversy. 

4.  Suit  was  brought  by  the  state  of  Tennes- 
see, for  the  use  of  the  city  of  Memphis,  to  en- 
force the  payment  of  certain  taxes  due  the 
city.  The  publication  made  for  the  purpose  of 
bringing  the  defendant  therein  before  the  court 
did  not  show  that  the  city  was  the  real  com- 
plainant, or  that  the  state  was  suing  for  the 
use  of  the  city.  Held,  that  unce  the  publica- 
tion did  not  show  the  names  of  the  parties  or 
the  subject-matter  of  the  litigation,  it  failed 
to  give  the  court  jurisdiction  of  the  person  of 
the  defendant,  and  hence  a  decree  and  sale  of 
real  estate  thereunder  could  not  stand. 

Appeal  from  chancery  court,  Shelby  coun- 
ty; R.  M.  Heath,  Special  Chancellor. 

BiU  filed  as  a  bill  of  review  and  as  an 
original  bill  in  the  nature  of  a  bill  of  review 
by  W.  T.  Donaldson  against  M.  Nealts. 
From  a  decree  In  favor  of  complainant,  de- 
fendant appeals.    AflSrmed. 

F.  H.  Helskell,  for  appellant  W.  W. 
Ooodwin  and  J.  J.  Du  Bose,  for  appellee. 


McALISTER,  J.  This  bill  was  filed  In  a 
twofold  aspect:  First,  as  a  bill  of  review 
for  error  apparent  In  the  decree  of  the  chan- 
cery court  of  Shelby  county  In  the  case  of 
the  state  of  Tennessee  against  John  Veal  et 
al.,  a  tax  proceeding,  wherein  complainant's 
lot,  valued  at  eight  or  ten  thousand  dollars, 
was  purchased  by  the  defendant,  Nealis.  for 
five  hundred  dollars;  second,  as  an  original 
bill  in  the  nature  of  a  bill  of  review  to  im- 


peach the  dec3-ee  In  the  tax  proceedings  and 
set  aside  the  sale  to  Nealis  for  fraud.  An 
answer  was  filed  by  Nealis,  which  embodied 
a  demurrer  to  the  matter  alleged  as  ami 
apparent  upon  the  face  of  the  record  In  the 
original  tax  proceedings,  and  the  answer 
also  contained  a  plea  of  res  adjudicata.  The 
eftect  of  the  demurrer  and  plea  was  that  the 
matter  presented  in  this  bill  had  been  adju- 
dicated in  the  former  litigation  between 
these  parties.  It  appears  that  heretofore, 
on  February  6,  1897,  the  present  complahi- 
ant,  W.  T.  Donaldson,  filed  )^  bill  agahist 
the  present  defendant,  M.  Nealis,  for  the  par- 
pose  of  setting  aside  a  sale  of  the  lot  now 
in  controversy  to  the  said  Nealis  <m  the  18tb 
of  April,  1896,  in  a  tax  suit  brongbt  by  the 
state  of  Tennessee,  for  the  use  of  the  city  of 
Memphis,  to  enforce  the  payment  of  taxes 
for  the  years  1890  and  1891.  A  demnirer 
was  interposed  to  that  bill  on  behalf  of 
Nealis,  which  was  sustained  by  the  chancel- 
lor. On  appeal  to  this  court  the  decree  wag 
affirmed,  the  demurrer  sustained,  and  tbe 
bill  dismissed  on  the  ground  that  the  com- 
plainant's bill  was  a  collateral  attack  on  the 
original  tax  proceedings,  and  could  not  be 
entertained;  following  the  opinion  of  this 
court  hi  Reinhardt  v.  Nealis,  101  Tenn.  160. 
46  S.  W.  446.  After  that  biU  was  dismissed, 
the  present  bill  was  filed  in  the  twofold  as- 
pect of  a  bill  of  review  for  error  apparent 
and  as  an  original  bill  in  the  nature  of  a  bill 
of  review  to  impeach  the  decree  and  set  aside 
the  sale  because  the  return  of  the  sherifF, 
being  a  false  return,  and  not  In  conformity 
with  the  statute,  did  not  authorize  the  pub- 
lication, and  also  because  the  publication 
made  for  complainant  was  insufficient  and 
void  as  a  substitute  for  personal  service  of 
summons,  and  gave  the  court  no  Jurisdic- 
tion over  the  person  of  complainant.  It  Is 
now  Insisted  that  the  Judgment  on  the  de- 
murrer dismissing  the  original  bill  was  a 
Judgment  on  the  merits,  and  hoice  pre- 
cludes a  second  suit  We  will  first  notice 
tbe  present  bill  In  its  aspect  as  a  bill  of  re- 
view, and  the  general  principles  govemiog 
such  a  proceeding. 

Tbe  error  of  law  complained  of  must  be 
In  violation  of  some  statute,  or  some  settled 
principle  or  rule  of  law  or  equity,  or  the 
practice  of  the  court  Gib.  Ch.  1065.  The 
error  must  be  Injurious  to  complainant  No 
error  can  be  noticed  unless  pointed  out  by 
bill.  Id.  Only  the  pleadings  can  be  looked 
to;  not  the  proof.  If  the  decree  is  such  as, 
supposing  every  necessary  allegation  to  be 
proved,  might  be  lawfully  made  upon  the 
pleadings,  a  bill  of  review  will  not  lie.  Id. 
Matters  going  to  the  Jurisdiction  of  the  conrt 
and  which,  If  maintained,  show  the  decree 
to  be  void,  are  not  grounds  for  a  bill  of  re- 
view. BerdnattI  v.  Sexton,  2  Coop.  Ch.  703. 
"This  is  manifest  wlfhont  any  authority,  be- 
cause a  bill  of  review  assumes  that  the  court 
bad  power  to  act  but  Insists  that  upon  tbe 
face  of  the  decree  the  court  committed  error 
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In  acting."  Again,  the  rale  Is  that  nptm  a 
reTersal  of  the  decree  by  bill  ot  review  the 
title  of  the  purchaser  shall  not  be  affected. 
So  that,  it  appearing  that  the  decree  sought 
to  lae  reversed  '  herein  has  beau  executed, 
and,  further,  that  the  main  ground  alleged 
for  relief  Is  that  the  chancellor  had  no  Juris- 
diction of  the  origtaial  tax  proceeding  on  ac- 
count of  an  Invalid  publication,  complain- 
ant's remedy,  if  any,  must  be  found,  not  in 
the  blU  of  review,  but  in  the  original  bill  in 
the  nature  of  a  bill  of  review.  But  It  is  In- 
sisted that  the  Judgment  on  the  demurrer, 
dismissing  the  first  bill  of  Donaldson  against 
Xealls  upon  the  ground  that  it  was  a  col- 
lateral attack  on  the  tax  proceedings,  was  a 
judgment  on  the  merits,  and  hence  a  bar  to 
the  present  suit  Counsel  cites  Farlces  v. 
Clift  9  I-«a,  524;  Boyd  T.  Robinson,  83 
iviin,  28,  23  a.  W.  72.  In  the  case  of  Pari^es 
r.  CUft,  a  demurrer  was  sustained  to  the 
first  bui  and  the  bill  dismissed  and  this  was  ; 
relied  on  as  an  adjudication  by  way  of  de- 
fense to  second  bill  for  the  same  cause  of 
action,  but  setting  up  other  reasons  for  the 
same  relief.  The  first  bill  sought  to  attack 
an  execution  sale  ot  real  estate  as  void. 
The  second  bill  set  out  the  same  facts  con- 
tained in  the  first  bill,  and  added  other  facts. 
The  court  held  the  decree  on  demurrer  in 
the  first  suit  a  bar  to  the  second  suit  Said 
the  court  viz.:  "A  new  bill  will  not  of 
course,  lie  tai  such  a  case,  for  the  estoppel  of 
a  Judgment  or  decree  extends  to  all  matters 
material  to  the  decision  of  the  cause  which 
the  parties,  exercising  reasonable  diligence, 
might  have  brought  forward  at  the  time. 
Thomson  v.  Blanchard,  2  Lea,  528;  Peeler 
V.  Norris'  Lessee,  4  Terg.  331;  Welsh  v.  Bar- 
man. 8  Yerg.  108;  Aurora  City  v.  West  7 
WaU.  102,  19  L.  Ed.  42;  Stout  v.  Lye,  103 
U.  S.  66,  26  L.  Ed.  428;  Knight  v.  Atklsson, 
2  Teun.  Ch.  384.  If,  after  a  decree,  a  bill 
would  lie  to  retry  the  cause  merely  because 
error  has  supervened,  the  facts  been  misap- 
prehended, or  the  party  bad  neglected  his 
case,  there  would  be  no  end  to  litigation. 
Caldwell  v.  Hodsden's  Heirs,  1  Lea,  50.  A 
Judgment  or  decree  to  be  a  bar  must  be  on 
the  merits.  Hurst  v.  Means,  2  Sneed,  546; 
Mabry  v.  Churchwell,  1  Lea,  416.  And  a 
decree  dismissing  a  bill  on  demurrer  may  be 
upon  the  merits,  in  which  case  It  is  as  con- 
clusive as  if  the  facts  set  forth  in  the  bill 
were  admitted  by  the  parties,  or  established 
by  evidence.  Murdock  v.  Oaskill,  8  Baxt 
22;  Grotenkemper  v.  Carver,  4  Lea,  875. 
The  decree  relied  on  as  an  estoppel  In  the 
case  before  us  has  all  the  elements  of  an 
estoppel,  being  a  general  dismissal  of  a  bill 
between,  as  we  have  seen,  the  same  parties, 
touching  the  same  subject-matter,  and  for 
the  same  purpose."  But  wliile  this  is  true, 
aa  was  said  by  the  United  States  supreme 
court  viz.:  "There  are  undoubtedly  many 
cases  where  a  final  Judgment  upon  a  demur- 
rer will  not  conclude  as  to  future  action. 
The  demurrer  may  go  to  the  form  of  the  ac- 


tion, to  a  defect  at  pleading,  or  to  the  Juris- 
diction of  the  court  In  all  such  Instances 
the  judgment  thereon  will  not  preclude  liti- 
gation on  the  merits  of  the  controversy  in  a 
court  of  competent  Jurisdiction  upon  proper 
pleadings."  Blssel  v.  Spring  Valley  Tp.,  124 
U.  S.  231,  232,  8  Sup.  Ct  499,  81  L.  Ed.  411. 
Black,  In  his  work  on  Judgments  (section 
715),  says:  "A  Judgment  given  against  the 
plaintiff  on  the  single  ground  that  he  has 
mistaken  his  remedy  or  form  of  action  is  no 
bar  to  his  subsequent  suit  brought  In  the 
proper  form."  As  already  stated,  the  bill 
first  filed  by  Donaldson  was  dismissed  solely 
on  the  ground  that  it  was  a  collateral  attack 
upon  the  decree  under  which  the  property 
was  sold,  which  was  a  matter  that  affected 
the  form  of  the  action  as  well  as  the  Juris- 
diction of  the  court  That  decree  was  in  no 
sense  a  Judgment  on  the  merits,  and  was 
not  in  the  way  of  the  complainant's  filing 
this  bUi.  The  gravamen  of  this  bill  is  that 
the  publication  made  for  complainant,  Don- 
aldson, In  the  tax  suit  failed  to  state  the 
style  of  the  cause,  the  names  of  the  par- 
ties llUgant  and  the  cause  for  which  the 
same  was  ordered.  Said  publication  did  not 
set  forth  that  the  city  of  Memphis  was 
complainant  nor  that  the  state  of  Tennes- 
see was  suing  for  the  use  of  said  city,  etc. 
This  court,  at  Its  April  term,  1899,  in  the 
case,  of  Woodworth's  Heirs  v.  Nealls,  ad- 
judged such  a  publication  fatally  defective, 
and  that  it  conferred  no  Jurisdiction  of  the 
person  upon  the  court  The  opinion  In  that 
case  was,  viz.:  "This  is  a  bill  preferred  by 
the  heirs  of  Jeremiah  Woodwortb  to  set 
aside  a  certain  proceeding  In  the  chancery 
court  of  Shelby  county,  by  which  defendant 
Nealls,  acquired  a  tax  title  to  certain  real 
estate.  The  case  was  heard  before  the  chan- 
cellor upon  a  statement  of  agreed  facts,  upon 
consideration  whereof  he  dismissed  the  bill. 
Complainant  appealed,  and  has  assigned  er- 
rors. It  appears  there  was  an  effort  to  bring 
the  parties  before  the  court  to  that  case  by 
publication.  The  order  of  publication  was 
entitled  as  follows:  'Order  of  Publication. 
In  Chancery  Court  of  Shelby  County,  Ten- 
nessee, Part  2.  State  of  Tennessee  vs.  James 
Lagett  et  al.'  Then  comes  the  body  of  the 
publication.  The  only  taxes  sought  to  be 
collected  by  the  original  proceedings  were 
taxes  due  the  city  of  Memphis  for  the  years 
1801,  1892.  1893.  It  wUl  be  observed  that 
the  city  of  Memphis  is  not  stated  hi  the  cap- 
tion as  a  party  to  the  suit  This  phraseology 
Is  in  no  sense  such  as  is  required,  to  wit 
that  the  names  of  the  parties  and  the  sub- 
ject-matter of  the  litigation  shall  be  stated 
in  the  publication.  For  this  error  the  decree 
of  the  chancellor  is  reversed,  and  a  decree 
will  be  entered  here  for  the  complainants 
for  the  recovery  of  the  property,"  The  ques- 
tion raised  by  the  present  bill  in  respect  of 
the  defective  publication  in  the  original  tax 
proceeding  under  which  Nealis  purchased  is 
identical    with    the   question    m^e   in   the 
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Woodworth  CaBe,  and  It  therefore  follows 
that  said  original  publication  was  absolutely 
void,  and  conferred  no  Jurisdiction  upon  the 
court  of  the  person  of  Donaldson. 
The  decree  below  Is  affirmed. 


COLEMAN  V.  BENNETT. 
(Supreme  Court  of  Tennessee.     June  12,  1902.) 

OBSTRUCTING    STREAM— OVERFLOWS— DAM- 

AQBS— PROXIMATE   CAUSEl— EVIDENCE 

—PERMANENT  INJURY. 

1.  Defendant  erected  a  dam  on  his  land  com- 
pletely obstructing  the  natural  flow  of  the 
water  of  a  stream,  which,  after  flowing 
through  his  land,  flowed  through  that  of  plain- 
tiff. An  adjoining  owner,  to  keep  from  his 
lands  water  thrown  thereon  by  the  obstruction, 
erected  a  levee,  beginning  above  the  obstruc- 
tion. During  a  freshet  the  obstruction  and 
levee  collected  water,  washing  away  part  of 
the  levee,  and  overflowing  and  injuring  plain- 
tiff's land.  Held  that,  the  evidence  showing 
plaintiff  would  not  have  been  damaged,  but 
tor  the  defendant's  wrongful  obstruction,  it 
was  a  proximate  cause,  making  defendant  lia- 
ble for  all  the  damages,  notwithstanding  the 
levee  was  a  concurrent  cause. 

2.  The  suit  being  for  damages  to  crops  as 
well  as  to  land,  and  there  being  evidence  as 
to  the  extent  of  the  injury  to  the  crops,  a  de- 
murrer will  not  lie  to  the  evidence,  because 
there  was  no  proof  of  the  amount  of  injury 
to  the  land. 

3.  Though,  after  the  overruling  of  a  demur- 
rer to  plaintiff's  evidence,  joined  in  by  plain- 
tiff, the  case  has  to  be  submitted  to  the  jury 
on  the  evidence  as  it  then  stands,  the  verdict 
for  plaintiff,  as  in  an^  other  case,  will  not  be 
disturbed  on  appeal,  if  there  is  any  evidence 
to  sustain  it. 

4.  Testimony  that  before  an  overflow  of  a 
stream,  caused  by  an  obstruction,  the  crop  on 
plaintiff's  20  acres,  injured  thereby.  In  its 
then  advanced  state  was  worth  about  $8  or 
$10  per  acre,  and  that  after  the  overflow  It  was 
worth  only  about  $1.50  or  $2  per  acre,  is  sufll- 
ciently  certain  to  afford  a  basis  for  calculation 
by  the  Jury. 

5.  A  caiK  of  permanent— that  is,  practically 
irremediable — injury  to  lands,  where  the  dam- 
ages are  the  consequent  depreciation  in  the 
market  value  of  the  lands,  is  made  both  by  a 
declaration  averring  that  the  overflow,  by 
wrongful  obstruction  of  a  creek,  washed  the 
soil  from  plaintiff's  land,  and  rendered  it  prac- 
tically worthless,  and  by  evidence  that  the  land 
was  good  bottom  land,  and  did  not  overflow 
before  the  erection  of  the  obstruction ;  that 
by  reason  of  the  overflow  and  filling  of  the 
channel  of  the  creek,  caused  by  the  obstruction, 
the  land  was  practically  worthless  as  farm 
land ;  that  the  overflow  ruined  it  so  it  would 
be  worthless  to  cultivate;  and  that  sand  was 
washed  on  it,  and  deep  gullies  made  through  it. 

Appeal  from  circuit  court,  Gibson  county; 
Jno.  R.  Bond,  Judge. 

Action  by  R.  K.  Bennett  against  N.  A. 
Coleman.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

J.  D.  Senter,  for  appellant.  McFarland  & 
Bobbitt  and  Sol.  Hill,  for  appellee. 

CALDWELL,  J.  This  Is  an  action  ez  de- 
licto, brought  by  R.  K.  Bennett  against  N. 
A.  Coleman,  to  recover  damages  for  injuries 
averred  to  have  been  done  to  25  acres  of  land 


owned  by  Bennett,  and  the  crops  growing 
thereon,  by  overflow  of  water,  averred  to  have 
been  caused  by  the  wrongful  obstruction  of 
a  natural  water  course.  The  defendant  de- 
murred to  the  plaintiff's  evidence.  The  de- 
murrer was  overruled,  and  upon  a  submlsskm 
of  the  ease  to  a  Jory  for  assessment  of  dam- 
ages a  verdict  was  returned,  and  a  Jadgmeot 
was  pronounced  In  favor  of  the  plaintiff  and 
against  the  defendant  for  $425.  Motion  fw 
a  new  trial  having  been  overruled,  the  de- 
fendant appealed  In  error  to  thla  court 

The  first  assignment  of  error  is  directed 
against  the  action  of  the  court  below  in  over- 
ruling the  demurrer  to  the  evidence.  The 
demurrer  presented  the  proposition  that  the 
obstruction  complained  of  was  the  remote, 
and  not  the  proximate,  cause  of  plaintiff's 
damages,  and  therefore  afforded  no  right  of 
action.  If  that  proposition  shall  be  found  to 
be  true  In  fact,  the  conclusion  of  nonliability 
follows  Inevitably  as  matter  of  law.  It  is  a 
fundamental  rule— an  axiomatic  prindple-of 
the  law  of  damages  that  no  action  will  lie 
for  a  negligent  or  wrongful  act  that  la  not 
the  proximate  cause,  or  one  of  the  proximate 
causes,  ot  the  Injury  done.  The  water  course 
In  question  is  called  "Cane  Creek."  It  mns 
from  east  to  west  through  the  lands  of  Cole- 
man, and  then  through  the  lands  of  Bennett, 
and  Is  the  principal  stream  In  their  locality. 
Early  in  the  year  1888  Coleman  erected  a 
dam  In  and  across  this  stream  upon  his  own 
land,  thereby  completely  obetracting  the  nat- 
ural course  of  the  water  th»eln  at  that  time 
and  subsequentiy.  The  land  of  the  plaintiff. 
Bennett,  was  situated  300  or  400  yarda  to  the 
west  of  and  below  the  obstruction.  W.  N. 
Bennett,  a  brother  of  Qie  plaintiff,  owned 
the  land  adjoining  that  of  Coleman  on  the 
north,  and  extending  west  beyond  his  western 
boundary,  and  for  some  distance  along  the 
nortbMn  boundary  of  the  plaintilTs  land. 
That  part  of  W.  N.  Branett's  land  adjacent 
to  Coleman's  line  Is  lower  than  Coleman's 
land;  consequently  the  Inevitable  effect  ot 
the  obstruction  was  to  throw  the  water  in 
times  of  heavy  rains  upon  that  part  of  W.  X. 
Bennett's  land.  With  a  view  of  preventing 
this  result  as  far  as  possible,  W.  N.  Bennett 
constructed  a  levee  on  his  own  land  several 
hundred  feet  to  length  and  about  6  feet  higb, 
beginning  30  or  40  feet  above  the  obstruc- 
tion, and  running  northwardly  in  the  gen- 
eral direction  of  his  east  line.  This  levee 
was  somewhat  higher  than  the  obstructioo 
across  the  channel  of  the  creek,  but  It  was 
not  so  strong.  Daring  a  freshet  In  July, 
1888,  this  obstruction  and  the  levee  collected 
a  very  large  quantity  of  water.  The  30  or 
40  feet  of  space  between  Coleman's  dam 
and  the  levee,  though  furnishing  a  considera- 
ble outiet,  was  not  sufficient  for  the  escape 
of  all  the  surplus  water,  and,  as  a  result, 
portions  of  the  levee  were  washed  away, 
the  channel  of  the  creek  below  the  dam  was 
partially  filled  with  sand,  loose  dirt;  and  oth- 
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er  things,  and  tbe  land  of  the  plaintiff,  Ben- 
nett, was  overflowed,  and  hla  crop  of  corn, 
as  weU  as  the  land,  was  thereby  greatly 
injured.  A  like  Injury  to  his  growing  crop 
and  land  occurred  In  the  summer  of  1880,  be- 
fore the  bringing  of  this  snlt 

Such  Is  the  substance  of  the  testimony  in 
relation  to  the  manner  in  which  tbe  plaintUC 
received  the  Injories  of  which  he  complains. 
On  cross-examination  he  states  that  he  suffer- 
ed no  injury  to  his  land  or  crop  until  after 
his  brother's  levee  broke,  bnt  he  does  not  say 
in  any  part  of  his  testimony  that  he  would 
not  have  been  Injured  but  for  the  breaking 
of  the  levee,  or  that  the  construction  and 
breaking  of  the  levee  injured  him  otherwise 
than  has  already  been  indicated.  The  demur- 
rer to  the  evidence  admitted  the  truth  of  all 
the  testimony  adduced  by  the  plaintiff,  with 
all  legitimate  legal  deductions  therefrom 
(Hopkins  V.  Railroad,  96  Tenn.  409,  34  S.  W. 
1029,  S2  L.  R.  A.  S!A;  Summers  v.  Ralbroad, 
96  Tenn.  459,  36  8.  W.  210);  and  It  effectually 
waived  all  exceptions  made  by  the  defendant 
to  testlmmiy  permitted  by  the  trial  Judge  to 
go  to  the  Jury  (Railway  Co.  v.  Leinart,  107 
Tenn.  635,  64  S.  W.  899).  It  follows,  there- 
fore, that  the  defendant  must  accept  as  abso- 
lately  true  the  case  made  by  the  plaintiff 
and  his  witnesses,  and  abide  the  consequen- 
ces. In  that  view  there  can  be  no  doubt  that 
Coleman's  erection  of  the  obstruction  In  the 
creek  was  wrongful,  and  that  he  thereby  be- 
came legally  liable  to  the  plaintiff  for  all 
damages  proximately  resulting  therefrom. 
Xor  can  there  be  any  doubt  that  his  wrongful 
act  In  that  respect  was  at  least  one  of  the 
proximate  causes  of  the  damage  to  plaintiff's 
land  and  crops.  Taking  the  evidence  Intro- 
dnced  by  the  plaintiff  as  true,  it  is  perfectly 
clear  that  he  would  not  have  been  dtftnaged 
at  all  but  for  the  presence  of  that  obstruction, 
and,  consequently,  that  the  obstruction  was  a 
proximate  cause  of  that  damage.  It  Is  of  no 
avail  to  Coleman  that  his  misconduct  was  not 
the  sole  producing  cause  of  the  destructive 
ovMflows.  He  can  find  no  protection  against 
liability  for  his  wrong  In  the  fact  that  the 
construction  and  breaking  of  W.  N.  Bennett's 
levee  contributed  proximately  to  the  damage 
sustained  by  the  plaintiff,  or  made  it  greater 
than  it  would  otherwise  have  been.  The 
tact  of  his  liability  Is  deteiTalned  alone  by 
his  own  wrongful  act  as  a  proximate  cause  of 
the  plaintiff's  loss,  and  that  liability  is  In  no 
way  inflnenced,  or  made  greater  or  less,  by 
tbe  fact  that  the  wrongful  act  of  another  per- 
son may  have  concurred  proximately  with  his 
own  in  producing  the  loss.  Nor  does  it  mat- 
ter in  the  least,  conceding  a  proximate  and 
concurrent  wrong  on  the  part  of  W.  N.  Ben- 
nett, that  he  Is  not  Joined  as  a  defendant  in 
this  action,  or  that  he  has  not  yet  been  sued, 
or  may  not  be  sued  at  all.  "In  Instances 
where  the  wrongfnl  acts  of  two  or  more  per- 
sons concur  as  proximate  causes  of  an  injury, 
tbe  wrongdoers  are  liable  Jointly  or  separate- 


ly, and  the  fault  of  one  Is  no  defense  for 
tbe  other  or  others."  Beopple  v.  Railroad, 
104  Tenn.  428,  58  S.  W.  288,  and  citation. 
"If  the  damage  has  resulted  directly  from 
concurrent  wrongful  acts  or  neglects  of  two 
persons,  each  of  these  acts  may  be  counted 
on  as  the  wrongful  cause,  and  the  parties 
held  responsible,  either  Jointly  or  severally, 
for  the  Injury."  Cooley,  Torts,  78,  79.  "If 
the  concurrent  or  successive  negligence  of 
two  persons,  combined  together,  results  in  an 
Injury  to  a  third  person,  he  may  recover 
damages  of  either  or  both,  and  neither  can 
interpose  the  defense  that  the  prior  or  concur- 
rent negligence  of  the  other  contributed  to 
the  injury."  1  Thomp.  Xeg.  |  76.  "This  rule 
obtains,  although  it  Is  impossible  to  deter- 
mine in  what  proportion  each  of  the  wrong- 
doers contributed  to  the  injury;  although  the 
act  alone  of  the  party  sued  might  have  caus- 
ed the  entire  injury,  and  although,  if  bis 
acts  had  not  concurred  in  producing  the 
wrong,  the  same  damages  would  have  result- 
ed from  the  act  of  the  other.  Thus,  two  In- 
dependent contractors  were  negligent  in  per- 
forming their  respective  portions  of  the  work, 
so  that  an  accumulation  of  water  entered  the 
plalntifTs  cellar,  damaging  his  goods.  It 
could  not  be  ascertained  how  much  of  the 
water  was  caused  to  flow  by  the  negligence  of 
each  contractor.  One  of  them  was  sued,  and 
was  held  liable  for  tbe  whole  damage."  Id. 
{  76,  citing  Slater  v.  Mersereau,  64  N.  Y.  138. 
"In  cases  of  this  character  the  negligence  of 
two  Independent  persons  may  concurrently 
result  in  injury  to  a  third.  In  which  event 
the  injured  party  may  maintain  his  action 
against  either  or  both  of  the  negligent  par- 
ties." 16  Am.  &  Eng.  Enc.  Law,  443,  and 
cases  cited.  It  Is  of  no  legal  consequence, 
under  this  doctrine,  that  the  construction  of 
W.  N.  Bennett's  levee  was  subsequent  to 
that  of  (Toleman's  dam,  and  therefore  nearer 
In  point  of  time  to  the  injuries.  Slmnltaneity 
Id  operative  effect,  and  not  In  the  doing  of  the 
wrongful  acts.  Is  the  controlling  feature. 

Another  contention  made  nnder  the  assign- 
ment against  the  overruling  of  the  demurrer  to 
the  evidence  Is  that  there  Is,  In  legal  effect, 
no  proof  of  the  amount  of  the  loss  sustained 
by  the  plaintiff,  because  the  witnesses  were 
examined  on  a  wrong  basis,  and  only  under- 
took to  state  tbe  difference  between  the  value 
of  the  plaintiff's  land  before  the  overflows  and 
afterwards.  A  complete  answer  to  this  con- 
tention, without  deciding  at  present  the  pro- 
bative effect  of  the  testimony  in  reference  to 
the  Injury  to  the  land,  is  found  In  the  fact  that 
there  Is  other  testimony,  direct  and  positive, 
as  to  the  extent  of  the  injury  caused  to  the 
plaintiff's  crops.  There  being  such  other  tes- 
timony, and  the  suit  having  been  brought  to 
recover  damages  for  Injury  to  the  crops,  as 
well  as  tor  Injury  to  the  land,  it  Is  manifest 
that  there  was  proof  to  sustain  the  plaintiff's 
action.  In  part  at  least. 

From  all  that  has  been  said  It  Is  obvloua 
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tbat  the  plaintiff  was  entitled  to  a  recovery 
for  some  amount,  and,  bence  that  the  demur- 
rer to  the  evidence  was  properly  overruled. 
The  filing  of  that  demurrer  by  the  defendant, 
and  the  Joinder  therein  by  the  plaintiff,  closed 
the  evidence  absolutely  and  for  all  purposes; 
and  when  the  demurrer  was  disallowed  the 
learned  trial  Judge  properly  submitted  the 
case  to  the  Jury  for  the  assessment  of  dam- 
ages upon  the  evidence  embodied  In  the  de- 
murrer, and  without  permission  to  either  party 
to  introduce  other  testimony.  Mitchell  v.  Rail- 
way Co.,  100  Tenn.  833,  45  S.  W.  837,  40  U 
R.  A.  426;  Manufacturing  Co.  v.  Morris,  105 
Tenn.  6B4,  68  S.  W.  661.  The  verdict  of  a 
Jury  In  such  a  case  and  upon  such  an  Issue 
has  the  same  weight  In  this  court  as  a  ver- 
dict In  any  other  civil  action,— that  is.  It  will 
not  be  disturbed  here  if  there  is  any  evidence 
to  sustain  it  in  its  amount,— and  in  considering 
that  question  the  strongest  legitimate  view  of 
the  plaintiff's  evidence  will  be  accepted  as 
true.  Conceding  all  this,  and  passing  to  the 
action  of  the  court  in  overruling  his  motion 
for  a  new  trial,  Coleman,  in  another  assign- 
ment of  error,  makes  the  assertion  that  there 
is  no  evidence  to  sustain  the  verdict;  and  un- 
der this  assignment  he  renews  the  contention 
tbat  evidence  of  the  difference  between  the 
market  value  of  the  land  before  the  overflows 
and  its  market  value  subsequently  can  have 
no  legal  effect  whatever;  tbat  such  evidence 
proceeds  ut)on  an  Improper  basis  for  a  case 
of  this  kind,  and  establishes  nothing  at  all  In 
a  true  legal  sense.  He  agrees  that  such  a 
standard  is  proper,  and  that  such  evidence  Is 
legally  efficacious  where  the  land  has  been  per- 
manently injured,  and  the  action  Is  brought 
for  a  permanent  injury;  but  he  strenuously 
Insists  that  such  a  standard  Is  wholly  Inappli- 
cable, and  such  evidence  utterly  devoid  of  any 
legal  force  or  virtue  In  this  case.  As  before 
observed,  tlUs  objection,  though  in  form  em- 
bracing the  whole  scope  of  the  plaintiff's  ac- 
tion, in  fact  embraces  only  a  part  of  it  The 
suit  having  been  brought  for  injury  to  the 
crops  as  well  as  for  injury  to  the  land,  the 
testimony  with  respect  to  Injury  to  the  crops 
Is  really  not  questioned  In  the  assignment, 
nor.  Indeed,  Is  it  questionable  in  its  form  or 
standard.  The  plaintiff  says  (and  he  is  cor- 
roborated by  other  witnesses)  the  crop  in 
1898,  and  again  that  in  1899,  consisted  of 
about  20  acres  of  corn;  that  each  crop,  be- 
fore the  respective  overflows,  in  Its  then  ad- 
vanced state,  was  worth  about  $8  or  $10  per 
acre,  and  that  after  the  overflow  in  each  year 
it  was  worth  only  about  S1.60  or  $2  per  acre. 
Though  not  absolutely  definite  as  to  amount, 
this  evidence  was  sufficiently  certain,  if  cred- 
ited by  the  Jury,  as  it  must  have  been  in  view 
of  the  verdict,  to  afford  a  legal  basis  of  cal- 
culation, which  it  was  clearly  within  the 
province  of  the  Jury  to  make.  The  verdict, 
however.  Is  entire,  and  from  Its  amount  (be- 
ing In  excess  of  the  owner's  damage  to  the 
crops)  must  necessarily  include  some  allow- 


ance for  damage  to  the  land;  eonseqiientiy 
there  is  no  evidence  to  sustain  tlie  verdict  as 
an  entirety,  unless  the  evldenee  with  respect 
to  the  Injury  to  the  land  has  some  probative 
effect  Two  classes  of  injuries  to  realty  are 
considered,  and  two  rules  for  the  mea8ar&' 
ment  of  damages,  one  for  each  class,  are  an- 
nounced In  Harmon  v.  Railroad,  87  Tenn.  614, 

11  S.  W.  703,  which  was  an  action  by  an 
abutting  lot  owner  for  excessive  and  improp- 
er usfe  of  a  street  by  a  railroad  company;  and 
in  City  of  Nashville  v.  Comar,  88  Tenn.  415, 

12  S.  W.  1027.  7  U  R.  A.  405,  which  was  an 
action  for  damages  caused  to  the  premises  o( 
the  plaintiff  by  an  ovo'flow  from  a  defective 
sewer  of  the  defendant  city.  The  first  dass 
includes  injuries  that  are  permanent  In  their 
nature,  and  for  these  the  measure  of  dam- 
ages is  the  depredation  In  the  market  value 
of  the  property  by  reason  of  the  def^idanfs 
wrong,  once  for  all.  The  seccmd  dass  in- 
dndes  injuries  that  are  temporary  In  their  na- 
ture, and  for  these  the  measure  of  damages 
is  the  Impairment  of  the  use  of  the  inroperty 
by  the  wrongful  act  of  the  defendant  np  to 
the  commencement  of  the  action,  with  the 
right  of  successive  suits  if  the  wrmi^  should 
be  continued.  The  reason  for  the  distinction 
Is  that  the  wrongdoer  In  the  latter  instance 
will  not  be  presumed  to  Intend  to  contlnae  his 
misconduct,  or  to  be  given  license  to  do  sa 
The  plaintiff,  with  all  requisite  form  and  cir- 
cumstantiality, avers  in  his  dedaratloa  that 
the  overflows  caused  by  the  wrongful  ob- 
struction of  the  creek  "washed  the  soli"  from 
his  25  acres  of  land,  and  "rendered  It  prac- 
tically worthless."  On  being  asked  to  de- 
scribe the  character  and  nature  of  the  ob- 
struction placed  in  the  creek  by  Goleman, 
the  plaintiff  answered  as  follows:  "It  seems 
to  liave  been  cedar  brush  put  down  in  the  bot- 
tom of  the  creelc,  and  logs  placed  on  them 
and  piled  up  2^  or  3  feet-  above  the  bank  of 
the  creek,  and  logs  extending  clear  across  the 
creek,  and  brush  and  straw  placed  on,  wlilch 
made  it  secure."  He  then  said  that  the 
creek  at  this  place  was  about  6  feet  deep  and 
16  feet  wide.  Continuing  bis  testimony,  he 
said  the  26  acres  described  in  the  declaration 
were  "mostly  good  bottom  land,"  and  tiiat 
It  did  not  overflow  before  the  erection  of 
the  dam  across  the  creek;  that  by  reason 
of  the  overflows  and  the  filling  of  the  chan- 
nel of  the  creek,  caused  by  this  obstmction, 
"the  land  was  practically  worthless  as  fSrm 
land"  when  this  suit  was  commenced;  that 
the  overflows  "Just  ruined  It  so  it  would  he 
worthless  to  cultivate'';  that  "sand  was 
washed  on  it,  and  de^  washes  through  it"; 
that  "the  creek  has  filled  np  all  the  way  from 
before  It  strikes  my  land  clear  on  down 
through  my  land,  and  before  it  gets  through 
my  land  it  Is  practically  filled  up."  Tbas,  in 
both  pleading  and  proof,  a  plain  case  of  per- 
manent damage  is  made.  This  being  tme.  It 
was  permissible,  under  the  first  of  the  two 
rules  announced  in  the  two  caaes  last  meo- 
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tloned,  to  show  the  depreciation  lo  the  iiiai<- 
ket  valne  ot  the  land  resnlttng  from  the 
OToHows  thereof. 

On  the  point  of  depreciation  in  valne  and 
the  extent  of  It  the  plaintiff  said  that  this 
land  was  reasonably  worth  $40  per  acre  on 
the.  market  before  the  damage  caused  by  the 
obstruction;  that  "it  wasn't  worth  anything 
for  farming  land  at  all"  in  Its  damaged  con- 
dition; that  in  that  condition  it  is  worth  "on 
the  market,  if  sold,  from  $5  to  f  10  per  acre." 
Sereral  other  witnesses  testified  to  the  same 
general  effect  The  other  rule  was  applied  in 
the  case  of  City  of  Nashville  r.  Comar,  su- 
pra, beoanse  it  was  there  assumed  by  the 
court  that  the  sewer  that  had  caused  the 
OTerflow  complained  of  was  merely  defective 
bi  Its  constmctlon,  and  that  the  city  would 
make  such  change  as  to  cure  the  defect  and 
prevent  the  recurrence  of  an  overflow  of  C!o-. 
mar's  property.  The  latter  rule  was,  for  a  like 
reason,  applied  in  Harmon  v.  Railroad,  supra. 
The  injury  to  the  land  in  the  present  case, 
however,  had  already  been  done  when  this  suit 
was  commenced.  It  was  then  fixed,  and  in  no 
sense  prospective.  It  is  no  longer  dependent 
upon,  or  influenced  by,  the  nature  of  th^ 
dam,  which  may  hereafter  be  removed.  No 
assumption  In  reference  to  such  future  ac- 
tion can  now  change  the  flxed  situation,  or 
render  that  which  Is  in  fact  a  permanent  In- 
Jury  only  a  temporary  one  In  law.  If  the  ob- 
struction should  be  voluntarily  removed  by 
Coleman,  or  should  be  abated  as  a  nuisance 
at  the  suit  of  the  plalntifl^,  the  original  status 
quo  would  not  thereby  be  restored.  That 
course  would  in  no  sense  repair  the  damage 
hitherto  suffered  by  the  plaintiff,  though  it 
might  in  some  measure  prevent  the  future 
destruction  of  the  small  value  that  is  left  in 
the  land.  It  would  not  remove  the  sand  that 
has  covered  a  part  of  the  land,  thereby  de- 
stroying Its  prodnctlveneBs;  nor  would  it 
fill  the  gullies  that  have  been  formed,  and 
make  their  surface  productive  as  heretofore. 
These  injuries,  though  they  may  not  strictly 
speaking,  be  absolute  perpetuities,  and  posi- 
tively Irremediable  In  the  last  possible  de- 
gree^ are,  nevertheless.  In  a  legal  sense,  per- 
manent as  contradistinguished  from  tempo- 
rary. Permanency,  In  the  legal  acceptation 
of  the  term,  does  not  include  the  idea  of 
absolute,  but  only  of  practical,  Irremedlabill- 
ty.  The  dam  in  its  nature  is  temporary  In 
tiie  sense  that  It  may  be  readily  removed, 
but  tbe  injuries  already  inflicted  are  perma- 
nent; and  its  abatement  at  this  late  day 
would  not  under  the  proof,  make  them  any 
less  80.  They  are  practically  irremediable, 
and  hence,  as  before  indicated,  they  are 
properly  to  be  estimated  by  the  consequent 
depreciation  in  the  market  value  of  the  land. 
When  tbe  testimony  In  respect  to  the  extent 
Of  this  depreciation  is  considered  in  connec- 
tion with  that  as  to  the  extent  of  the  injury 
to  the  crops,  there  Is  ample  evidence  to  sup- 
port the  verdict 

liCt  the  Judgment  be  affirmed. 
60  B.W.— 47 


H0IJ:<ANI>  t.  OUNLIFF  at  aLi 

(Ooort  of  Appeals  at  St  Lonis,  Mo.    Ang.  8, 
1002.) 

MECHANICS'  UBNS-DBBTOR'S  DISCHAROB  IN 
BANKRUPTCY  —  BPFKCT  —  GARNISHMENT  — 
PERSONAL  JUDQHENT  AGAINST  CONTRACT- 
OR —  PILING  UBN  —  ITEMS  OB*  ACCOUNT  - 
JUDGMENT— PARTIES  BOUND-APPBALr-PRB- 
SUMPTIONB. 

1.  In  a  suit  to  enforce  a  mechanic's  lien,  it 
appeared  that  the  prluclpal  debtors  bad  bepn 
discharged  of  the  debt  by  proceediuss  in  bank- 
ruptcy ooder  the  federal  act  of  1898,  after 
Btnw  to  affix  the  Hen  had  been  taken  by  plain- 
tift  HM,  that  the  discharge  did  not  defeat 
the  lien. 

2.  Under  Missouri  statutes,  the  lien  of  a  me- 
chanic or  materialman  dates  from  the  time  of 
the  commencement  of  the  improvemeut.  Such 
a  lien  is  "not  obtained  through  legal  proceed- 
ings," within  the  meauing  of  the  federal  bank- 
rupt act  of  1898,  and  is  not  discharged  thereby. 

3.  The  intent  of  the  bankrupt  act  of  1898 
appears  to  be  to  make  the  discharge  personal 
to  the  debtor,  and  not  to  release  other  parties 
liable  with  him,  or  liens  not  declared  to  be  re- 
leased. 

4.  Where  a  judgment  lien  has  been  obtained 
against  the  property  of  a  garnishee,  the  dis- 
charge in  bankruptcy  of  the  principal  debtor 
will  not  release  the  lien. 

6.  A  personal  judgment  against  the  contract- 
or is  not  essential  to  a  mechanic's  lien  under 
the  Missouri  statute.  Even  the  omiasion  to 
make  the  contractor  a  party  to  the  lien  suit 
is  a  mere  irregularity. 

6.  A  mechanic's  lien  cannot  be  maintained 
where  the  steps  necessary  to  hold  the  principal 
contractor  have  been  omitted;  but  only  one  of 
two  contractors  need  be  made  party  defend- 
ant to  the  snit 

7.  Where  various  papers  forming  part  of  a 
mechanic's  lien  acconnt  filed  by  the  plaintiff 
refer  to  each  other  in  such  a  way  as  to  give 
the  information  required  by  the  lien  law  touch- 
ing the  materials  and  labor  furnished,  the  ac- 
count will  he  k«M  sufficient 

8.  A  charge  in  a  lien  acconnt  is  not  a  "lump- 
ing" one  where  it  includes  only  Uenable  items, 
which  were  the  subject  of  one  contract  for  a 
given  price,  which  is  also  shown  to  be  the 
reasonable  value  of  tbe  article  furnished. 

0.  Where  separate  buildings  have  been  erect- 
ed upon  contignons  lots  under  one  general  con- 
tract, a  mechanic's  lien  may  be  obtained,  on 
proper  proceedings,  against  all  of  the  property, 
under  the  Missouri  statute. 

10.  A  mechanic's  lien  for  labor  or  materials 
in  erecting  a  building  is  a  paramount  lien  on 
the  building  as  against  a  prior  deed  of  trust 
on  tbe  land  on  which  the  building  is  situated. 

11.  Only  parties  defendant  and  those  in  priv- 
ity with  them  are  l>onnd  by  the  .judgment  in  a 
mechanic's  lieu  snit. 

12.  Where  certain  documentary  evidence  was 
introduced  in  the  trial  court,  and  only  the  gen- 
er:'l  effect  thereof  is  stated  in  the  appellate 
record,  it  will  be  presumed  that  the  documents 
snpport  the  conclusiou  reached  in  the  trial 
court  if  anch  presumption  is  at  all  consistent 
with  the  statement  of  tbe  effect  of  the  instm- 
ments. 

13.  Where  plaintiff  gave  an  order  upon  his  at- 
torney in  favor  of  a  subcontractor  for  the 
amount  of  a  claim  included  in  plaintifTs  ac- 
count for  a  lien,  and  the  order  provided  that 
the  attorney  shonld  pay  the  subcontractor  out 
of  the  proceeds  of  collection,  tbe  giving  of  the 
order  constitutes  no  bar  to  a  recovery  by  plain- 
tiff of  tbe  item  in  question,  In  the  circumstan- 
ces stated  in  the  opinion. 

>  Rehearing  denied  October  T,  1902. 

t  B.  8m  Macbsnles*  Uans,  voL  M,  Cant  Dig.  | 
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14.  Error  is  not  to  be  presumed,  but  must  be 
affirmatively  shown. 
(Syllabus  by  the  Jndge.) 

Appeal  from  St  Louis  drcnlt  court;  Wm. 
Zachrltz,  Judge. 

Action  by  Cbarles  W.  Holland  against 
Charies  Ounliff  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

R.  M.  Nichols,  for  appellants.  Wm.  F. 
Smith  and  N.  C.  Collier,  for  respondent 

BARCLAY.  J.  Plaintiff  brought  this  action 
to  enforce  a  mechanic's  lien  for  labor  and  ma- 
terial furnished  to  certain  buildings  in  the 
city  of  St  Louis.  Charles  Cunllff  and  Benja- 
min Cunliff,  as  partners  under  the  firm  name 
of  Cunllff  Bros.,  were  the  owners  with  whom 
plaintiff  dealt.  The  other  defendants  are  Mar- 
garet Langan,  Wm.  J  Langan,  Charles  C. 
Nicbolls,  trustee,  Samuel  C  Buckingham,  Hen- 
ry C.  Crawford,  trustee,  B.  J.  Nlederlander, 
Cabanne  Realty  Company,  a  corporation,  Nich- 
olls-Ritter  Realty  &  Financial  Company,  a 
corporation,  possessing  various  Interests.  In  the 
real  property  sought  to  be  charged  with  the 
lien.  The  petition  is  in  the  ordinary  form, 
and  need  not  be  quoted.  Some  of  the  defend- 
ants made  default,  and  did  not  answer;  oth- 
ers filed  general  denials.  The  most  important 
defense  depends  on  the  force  of  a  discharge 
In  bankruptcy  pleaded  by  the  Messrs.  Cunllff, 
the  principal  debtors  and  original  owners,  each 
of  whom  Introduced  his  discharge  In  evidence. 
The  liability  to  the  plaintiff  on  the  demand 
here  in  suit  was  duly  scheduled  by  them  In 
proper  form  as  an  open  account  in  the  bank- 
ruptcy proceeding,  and  it  is  claimed  to  have 
been  annulled  thereby.  No  question  as  to  the 
form  of  either  discharge  In  bankruptcy  Is  rais- 
ed. The  plaintiff  took  issue  with  the  answer 
of  the  Cunllffs,  pleading  their  discharge  in 
banlimptcy.  The  following  are  some  dates  In 
the  history  of  the  case:  December  18,  189C, 
the  Cunllffs  acquired  the  land.  March  18, 
1897,  deeds  of  trust  to  Mr  NlchoUs,  as  trus- 
tee for  a  building  loan.  April  26,  1807,  first 
item  of  plaintiff's  account  In  suit  September 
8,  1887,  part  of  lot  sold  to  Mrs.  Langan,  sub- 
ject to  the  incumbrance.  October  15,  1897, 
last  item  of  plalntlfTs  account  October  20, 
1887,  second  deed  of  trust  to  Mr.  Campbell, 
as  trustee.  March  19,  1808,  plalntlCTs  Hen  ac- 
count filed,  and  suit  begun.  March  10,  1800, 
bankruptcy  petition  of  the  Cunllffs  filed.  June 
30,  1800,  discharge  of  the  Cunllffs  In  bank- 
ruptcy. Plaintiff's  demand  consists  of  an  ac- 
count for  painting  and  glazing,  the  particulars 
of  which  will  be  mentioned  In  the  progress  of 
the  opinion.  The  facts  are  practically  undis- 
puted. The  only  questions  concern  the  law  to 
be  applied.  The  trial  court  found  in  favor 
of  the  plaintiff  in  the  sum  of  $1,005.80,  after 
making  a  number  of  specific  findings  at  the 
request  of  plaintiff. 

Owing  to  some  of  the  peculiarities  of  the 
case.  It  may  be  well  to  set  forth  the  Judgment 


of  the  trial  court,  omitting  merely  formal  parts 
and  the  description  of  the  property:  "The 
court  having  found  from  the  evidence,  as  set 
forth  In  Its  finding  of  facts,  tliat  the  defend- 
ants Charles  Cunllff  and  Benjamin  Cunllff, 
as  copartnership  under  the  firm  name  of  Cun- 
liff Bros.,  as  owners  of  the  premises  and  Im- 
provements hereinafter  mentioned,  were,  at 
and  prior  to  the  commencement  of  tbis  salt 
Justly  indebted  to  plaintiff  for  work  and  la- 
bor done  and  materials  furnished  for  and  used 
In  the  construction  of  the  six  detached  two- 
story  brick  and  stone  buildings,  situated  upon 
lot  eighteen  (18)  of  block  twenty-five  of  Gam- 
ble's second  subdivision  of  Rose  Hill,  in  block 
S,825  of  the  city  of  St  Louis,  described  in  the 
petition  in  this  case  and  in  the  mechanic's  lien 
numbered  8,228,  read  In  evidence,  said  lot  hav- 
ing," etc.,  "♦  •  •  In  the  sum  of  eight  hun- 
dred and  forty-two  dollars,  together  with  in- 
terest thereon  at  the  rate  of  six  per  cent 
per  annum  from  the  16th  day  of  October,  1897, 
and  that  said  indebtedness  has  never  iieen 
paid,  and  that  plaintiff  has,  in  due  time,  man- 
ner, and  form,  taken  all  the  steps  required 
by  law  to  perfect  and  establish,  and  has  per- 
fected and  established,  and  is  entitled  to,  a 
mechanic's  lien  for  said  indebtedness  upon  said 
buildings,  and  also  upon  said  lot  18,  whereon 
the  same  are  situated;  it  further  appearing 
that  the  defendants  Charles  Cunliff  and  Ben- 
jamin Cunllff  have,  since  the  commencement 
of  this  suU,  been  duly  discharged  in  bank- 
ruptcy, and  that  the  said  indebtedness  secured 
by  said  mechanic's  lien  is  not  a  now  existing 
personal  liability  against  either  the  said 
Cbarles  Cunliff  or  Benjamin  Cunllff,  no  per- 
sonal Judgment  may  or  can  be  rendered 
against  the  defendants  In  this  cause.  It  Is 
therefore  considered,  ordered,  and  adjudged 
that  plaintiff  has  and  bad  established  an  in- 
debtedness by  and  under  his  contract  with  the 
said  Charles  Cunliff  and  Benjamin  Cunliff, 
owners  of  said  described  premises  and  im- 
provements, which  principal  and  Interest  now 
amounts  to  the  sum  of  one  thousand  and  five 
and  80-100  dollars  ($1,005.90),  and  that  said 
Indebtedness  Is  entitled,  together  with  costs 
accrued  and  to  accrue  In  this  proceeding,  to 
be  satisfied  out  of  said  described  buildings  and 
real  estate  of  and  for  a  mechanic's  lien  there- 
on In  favor  of  said  plaintiff,  Charles  W.  Hol- 
land, and  It  is  further  ordered  that  special 
execution  issue  therefor  to  the  sheriff  of  the 
city  of  St  Ijorda,"  etc.  Defendants  in  dne 
time  filed  motions  for  a  new  trial  and  ta>  ar- 
rest, which  were  overruled,  and  the  present  ap- 
peal was  inaugurated,  after  the  usual  formal 
exceptions  had  been  preserved. 

We  shall  state  the  material  facts  in  con- 
junction with  our  rulings  thereon. 

1.  The  leading  issue  in  this  appeal  Is 
whether  or  not  a  mechanic's  lien,  duly  Im- 
posed on  real  property  by  a  proper  observ- 
ance of  statutory  procedure.  Is  destroyed  be- 
cause of  the  fact  that  the  principal  debtois, 
the  contracting  owners,  have  been  dischar- 
ged in  bankruptcy.    It  Is  claimed  by  appei- 
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lants  that  the  relation  existing  between  the 
Messrs.  CunliS  and  the  property  sought  to 
be  charged  with  liability  for  their  contract 
with  plaintiff  te  such  as  to  discharge  the 
property  when  the  debt  doe  by  the  original 
owner  la  discharged  by  banliruptcy  proceed- 
ings.   The  defendants  invoice  the  doctrine  of 
many  cited  cases  to  the  effect  that  In  the 
absence  of  proper  steps  to  hold  the  principal 
contractor,  the  Hen  against  the  property  ex- 
pires.    How  far  that  doctrine  applies  to  a 
release  hi  bankruptcy  obtained  by  an  owner, 
who  is  primarily  liable  on  a  contract  for  im- 
prorements.  has  not  been  the  subject  of  any 
direct  decision  In  Missouri  in  recent  years. 
It  was  held,  however,  in  a  case  construing 
the  banlsrupt  law  of  1867,  that  a  discharge  In 
bankruptcy  of  the  owner  of  real  property 
would  not  release  the  property  from  such  a 
lien.     Douglas  v.  Zinc  Co..  56  Mo.  388,  fol- 
lowed In  Selbel  ▼.  Simeon,  62  Mo.  255.    There 
are  some  differences,  however,  between  the 
bankrupt  law  of  1867  and  that  now  In  force 
concerning  its  effect  in  releasing  prior  liens, 
so  that  It  is  necessary  to  inquire  how  far  the 
existing  law  reaches  in  the  direction  claimed 
by  the  appellants.    There  is  much  force  In 
the  learned  and  Ingenious  argument  submit- 
ted by  counsel  for  appellants  to  sustain  the 
contention  that  the  discharge  of  the  princi- 
pal debtor  necessarily  implies  a  discharge  of 
property  which  stands  merely  as  security  for 
his  debt    But  the  force  of  the  argument  i» 
parried  by  the  obvious  intent  of  the  bank- 
rupt act  itself.    It  appears  to  Indicate  with 
reasonable  clearness  that  no  such  effect  was 
Intended  to  follow  a  discharge  In  bankrupt- 
cy.   By  the  law  of  Missouri,  a  Uen  In  favor 
of  an  artisan  or  other  person  who  furnishes 
labor  or  materials  to  improve  realty  Is  im- 
posed. In  certain  circumstances,  on  the  Inter- 
est In  land  subject  to  the  lien  from  the  time 
of  the  commencement  of  the  building  or  im- 
proTemoit    Rev.  St  1899,  |  4200.    The  lien 
Is    not   therefore,   "obtained   through  legal 
proceedings,"  within  the  meaning  of  section 
67f  of  the  bankrupt  law  of  1808,  although  lat- 
er  legal  proceedings  are  needfnl  to  secure 
the  fruits  of  the  lien  already  ingrafted  on  the 
realty  by  the  performance  of  the  beneficial 
acts  described.    lu  re  Kerby-Dennis  Co.,  36 
C.  C.  A.  677,  06  Fed.  116.  affirming  (D,  C.)  04 
Fed.  818;  In  re  EmsUe  (D.  C.)  97  Fed.  020. 
affirmed  in  42  C.  C.  A.  350,  102  Fed.  291;   In 
re  Dey.  0  Blatchf.  285,  Fed.  Cas.  No.  3,871. 
As  a  Hen  of  this  nature  does  not  originate  in 
legal  proceedings.  It  Is  not  released  by  virtue 
of    the   procedure  under  the  bankrupt  act; 
and.  Indeed,  as  one  eminent  federal  Judge 
bas  said.  It  appears  that  liens  of  this  sort  are 
yet   more  distinctly  preserved  Intact  by  the 
spirit  If  not  the  letter,  of  the  fourth  subdi- 
vision of  the  same  section  67  (section  67d). 
In  re  Kmslie  (D.  C.)  08  Fed.  719.    The  lien 
in  tjuestion  here  began  at  least  as  early  as 
tbe    commencement  of  the  work   (April  26, 
1S97).    It  was  filed  in  accord  with  the  lien 
law,  and  suit  begun  thereon  March  19,  1898. 


The  petition  In  bankruptcy  was  filed  nearly 
two  years  later,  and  It  did  not  disturb  the 
lien.  It  appears  to  us  that  the  true  construc- 
tion of  the  bankrupt  act  Itself  must  be  held 
to  preserve  the  force  of  a  lien  such  aa  here 
appears  to  have  been  perfected,  by  every 
proper  step  except  a  final  Judgment,  more 
than  four  months  before  the  bankruptcy  pro- 
ceedings began.  Another  feature  of  the  pres- 
ent banlcrupt  law  Indicates  how  strictly  per- 
sonal discharge  thereunder  Is  Intended  to  be. 
We  refer  to  the  provision  which  declares 
that  "tbe  liability  of  a  person  who  is  a  co- 
debtor  with,  or  guarantor  or  In  any  manner 
a  surety  for,  a  bankrupt  shall  not  be  altered 
by  the  discbarge  of  such  bankrupt"  Section 
16.  The  words  "In  any  manner  a  surety  for 
a  bankrupt"  are  of  wide  scope.  Their  intent 
appears  to  be  to  make  the  discharge  personal 
to  the  debtor,  and  to  eliminate  the  general 
effect  which  would  follow  the  release  of  the 
debt  by  act  of  the  parties,  under  the  princi- 
ples of  common  law.  It  was  held  by  tbe  Sec- 
ond division  of  the  supreme  court  of  Missou- 
ri In  a  recent  case  that  where  a  judgment 
Hen  had  be&x  obtained  against  the  property 
of  a  garnishee,  the  discharge  of  the  principal 
debtor  in  bankruptcy  would  not  release  the 
Hen;  applying  tbe  principle  of  the  provision 
last  above  quoted.  Marx  v.  Hart  (Mo.)  66  S. 
W.  260.  The  Missouri  statute  regulating  the 
proceedings  to  complete  a  mechanic's  lien  do 
not  Inflexibly  demand  a  perfect  personal 
judgment  against  the  primary  debtor,  aa  is 
manifest  from  the  fact  that  as  against  him 
a  mere  publication  will  suffice  in  a  proper 
case.  Rev.  8t  1890,  i  4215;  Steinmann  ▼ 
Strimple  (St  L.)  20  Ho.  App.  47&  That  fact 
stamps  the  procedure  as  one  which  may  be 
aimed.  If  necessary,  directly  at  the  real^  as 
tbe  subject  of  the  suit  Beilly  v.  Hudson, 
62  Mo.  387;  Mathews  t  Helslw  (St  L.)  58 
Mo.  App.  145.  Th'e  liability  of  tbe  debtor 
may  be  enforced  when  It  is  proper.  The  fix- 
ing of  a  lien,  however,  upon  the  property  is 
one  of  the  prime  objects  which  the  statute 
has  In  view,  and  Is  not  diverted  from  by  rea- 
son either  of  the  InsoIvcTcy  or  of  the  absence 
of  the  chief  debtor.  If  he  Is  Insolvent  the 
execution  against  blm  Is  nevertheless  levied 
on  the  property  charged  with  the  Hen.  Rev. 
St  1899,  i  4216.  If  be  la  absent  and  not 
brought  before  the  court  a  personal  Judg- 
ment Is  dispensed  with,  the  Indebtedness 
found  due.  and  ordered  to  be  levied  on  the 
property.  Id.  |  4215;  Bombeck  t.  Devorss 
(E.  C.)  19  Mo.  App.  38.  These  measures  are 
designed  to  prevent  a  default  of  justice,  and 
to  make  effective  the  statutory  declunuion 
that  on  certain  facta  the  plaintiff  "shall  have 
for  his  work  or  labor  done"  a  lion  on  the 
real  property.  Rev.  St  1800,  I  4203.  Except 
as  otherwise  provided  by  the  lien  act  the 
proceedings  in  these  cases  are  to  be  the  same 
as  Id  ordinary  civil  actions.  Id.  {  4210.  The 
law  Is  to  be  enforced  In  tbe  spirit  which  gave 
it  forth.  It  has  been  held  in  this  state  that 
the  omission  to  make  tbe  contract^  a  party 
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la  a  mere  IrregnlaritT'  (Horatkotte  r.  Menler, 
50  Mo.  168) ;  that  only  one  of  two  contractors 
need  be  brought  In  (Hassett  v.  Rust,  64  Mo. 
325);  and  that  the  chief  contractor  may  prop- 
erly be  joined  as  a  party  defendant  in  cases 
where  no  judgment  can  appropriately  be  ren- 
dered against  him  (Walkenhorst  v.  Coste,  83 
Mo.  401).  The  drift  of  all  these  rulings  Is  to 
■nstaln  the  judgment  here.  In  the  drcnm- 
Btances  confronting  the  court  The  original 
debtors  were  made  parties  to  this  action.  No 
personal  judgment  was  entered  against  them 
because  of  their  discbarge  from  personal  lia- 
bility by  force  of  the  bankrupt  act,  but  the 
Hen  affixed  by  their  acts  upon  the  property 
was  not  devested  by  their  discharge,  which 
Ind  no  larger  eftect  than  to  release  their 
personal  liability.  The  principle  on  which 
this  result  must  rest  is  that  a  discharge  In 
bankruptcy  does  not  extinguish  the  debt,  but 
merely  confers  a  personal  Immunity  from 
the  enforcement  thereof.  Hence,  any  valid 
lien  already  imposed  on  property  to  secure 
the  debt,  at  the  time  when  the  bankruptcy 
proceeding  became  eflTective,  continues  in  un- 
diminished vigor,  unless  the  bankrupt  law  it- 
self or  our  own  positive  law  abates  it.  The 
lien  in  question  here  is  not  of  that  class. 
The  Missouri  statutes  fully  sustain  it,  and 
the  federal  law  does  not  impair  it.  14  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  774;  Insurance 
Co.  V.  Jackson,  12  Gray,  114;  McCuliough  v. 
Caldwell.  5  Ark.  237;  In  re  Blumberg  (D.  G.) 
94  Fed.  470;  In  re  Coulter,  2  Sawy.  42,  Fed. 
Cas.  No.  3,276. 

2.  Defendants  complain  of  the  ruling  in  the 
trial  court  by  which  an  Item  of  $315  for  glass 
and  labor,  supplied  to  plaintiff  tor  the  build- 
ing by  the  Drew  Glass  Company,  entered  Into 
the  judgment  (a)  It  Is  contended  that  plain- 
tilTs  account  does  not  comply  with  the  lien 
law  in  respect  of  ttiat  item.  PlaintlfF  made  a 
general  bid  to  do  all  the  painting  and  glazing 
for  $1,.S07  on  the  houses  to  be  built  The  bid 
was  accepted  by  the  CunllfF  Bros,  about  April 
13,  1897.  The  glass  and  the  placing  thereof 
in  the  buildings  were  the  subject  of  a  sub- 
contract, by  which  they  were  to  be  furnished 
to  plaintiff  by  the  glass  company.  They  came 
into  the  building,  and  were  recited  In  plain- 
tiff's account  In  exact  conformity  to  the  above 
fncts.  The  bill  of  the  glass  company  to  plain- 
tiff for  the  items  so  furnished  figures  in  the 
Hen  account  of  plaintiff  as  follows:  "Glass, 
glazing  materials,  and  Incidentals  furnished  in 
glazing  the  windows,  doors,  etc.,  of  said  sts 
houses,  including  labor  of  glazing,  beveling, 
etc.,  as  set  forth  and  shown  In  bill  of  Items 
thereof  of  F.  A.  Drew  Glass  Company,  hereto 
attached,  which  glass,  glazing  materials,  and 
labor  was  used  In  and  upon  said  buildings 
(same  marked  'Exhibit  B'),  $31S."  Following 
the  close  of  plaintiff's  account  appeared  "Ex- 
hibit B,"  consisting  of  more  than  three  folio 
pages,  in  the  form  of  an  itemized  bill,  begin- 
ning:   "St  Louis,  Mo. ,  189-.    Chas.  W. 

Holland  bonght  of  F.  A.  Drew  Glass  Com- 
oauv.    corner    12th    &    St    Charles    streets. 


•  •  •  4  Lights,  32x62,  D.  S.  A.,"  etc  That 
bill  indicated  no  dates  upon  It  It  mentioDed 
"lights,"  dimension,  figures  and  trade  initials 
for  qualities,  with  occasional  memoranda  in 
regard  to  beveling.  It  was,  however,  connect- 
ed by  averments  with  the  plaintiff's  item  on 
that  subject,  above  quoted,  and  that  item  in 
turn  was  the  last  of  a  long  series  of  Items, 
covering  more  than  two  folio  pages,  spedfyln; 
the  dates  and  kinds  of  work  furnished  br 
plaintiff  himself  between  April  26,  and  Octo- 
ber 15,  1897.  The  opening  lines  of  the  lien 
account  had  a  date,  and  some  other  statements 
bearing  on  the  contention  of  defendants.  We 
reproduce  them  here:  "Exhibit  A.  St  lionis, 
Mo.,  October  16,  1897.  Cunllff  Brothers,  in  ac- 
count with  Chas.  W.  Holland,  painter.  Dr.: 
To  furnishing  the  materials  and  labor  for  the 
painting,  glazing,  varnishing,  etc.,  six  hous<>s 
on  the  northwest  comer  of  Plymouth  avenae 
and  Ooodfellow  avenue,  as  per  contract  fl,- 
307.(X).  The  items  of  said  material  and  labor 
Is  as  follows."  The  preliminary  statement  b; 
plaintiff,  introdncing  his  account  aforesaid, 
and  the  affidavit  which  follows  the  glass  com- 
pany's bill,  contain  all  the  necessary  allega- 
tions required  by  the  Hen  law,  and  together 
with  the  accounts  plainly  show  that  the  date 
of  plaintltTs  charge  for  the  glass  and  tbr 
work  of  mounting  It  is  October  16,  189*. 
These  various  papers  may  be  read  together. 
If  they  are  so  connected  as  to  fairly  give  the 
Information  required  by  the  Hen  law,  they  are 
held  sufficient  Luml>er  Ca  v.  Hays  (K.  C.) 
76  Mo.  App.  516.  The  Uen  papers,  read  as 
one,  give  distinct  notice  that  the  cbarge  for 
glass  and  glazing  includes  the  labor  of  pladn;; 
the  glass  in  its  place  as  part  of  the  building, 
within  the  principles  governing  the  Missouri 
decisions.  McDermott  v.  Claas,  104  Mo.  14, 
16  S.  W.  995;  Grace  v.  Nesbltt  109  Mo.  9, 
18  S.  W.  1118.  The  law  permits  a  Uen  both 
for  labor  and  materials  of  the  sort  here  in 
question.  A  cbarge  Is  not  a  "lumping"  one 
where  It  Includes  only  iienable  items,  wtiich 
are  the  subjects  of  an  express  contract  for  a 
given  price,  which,  In  case  of  a  subcontract, 
is  also  shown  to  be  the  reasonable  value  there- 
of. HlUIker  v.  Francisco,  65  Mo.  598;  Dear- 
dorff  V.  Roy  (K.  C.)  80  Mo.  App.  70.  (b)  A 
conditional  order  was  given  by  plaintiff  for 
tbe  amount  of  the  glass  company's  Item  of 
$315,  In  circumstances  described  in  the  follow- 
ing passage  of  the  finding  of  facts  by  the 
learned  trial  judge:  "The  court  finds  that 
about  tbe  date,  and  prior  to  the  date,  of  the 
filing  of  the  mechanic's  Hen  read  in  evidence, 
in  the  office  of  tbe  clerk  of  the  circuit  court 
for  the  city  of  St  Louis  plaintiff  gave  to  said 
F.  A.  Drew  Glass  Company  an  order  on  Wil- 
liam F.  Smith,  his  attorney,  directing  his  said 
attorney  to  pay  to  said  F.  A.  Drew  Glass 
Company  the  sum  of  $315  and  Interest  out  of 
the  plaintiff's  within  mentioned  demand.  If  col- 
lected, which  order  said  WiUlam  F.  Smith 
accepted,  in  wrlthig  across  the  face  thereot 
upon  the  conditions  therein  recited,  which  or- 
der, so  accepted,  waa  then,  deUvered  to  said 
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F.  A.  Drew  Glass  Company,  and  has  never 
been  paid  or  taken  up  by  plaintiff,  which  pa- 
per was  given  to  said  F.  A.  Drew  Glass  Com- 
pany by  way  of  security  for  Its  demand 
against  plaintiff  for  said  ram."  The  defend- 
ants Insist  that  the  effect  of  the  facts  found 
Is  to  defeat  plaintiff's  Hen  as  to  that  item. 
We  do  no  agree  to  that  contention.  Plaintiff 
was  liable,  of  course,  to  the  glass  company  for 
tbe  materials  and  work  It  contributed.  The 
glass  company  filed  no  lien.  The  order  was 
conditional  on  the  recovery  of  the  money  by 
these  proceedings.  It  did  no  more  than  ex- 
press the  moral  obligation  resting  on  plaintiff 
In  the  circumstances.  It  gave  no  hint  of  any 
assignment  of  the  plaintiff's  demand,  or  any 
part  thereof.  It  surely  did  not  impair  plain- 
tiff's right  of  Men,  to  view  of  the  decision  In 
Ittner  v.  Hughes,  164  Mo.  55,  55  S.  W.  267. 

3.  The  next  assignment  of  error  declares 
ibat,  as  the  beneficiaries  in  the  first  deeds  of 
trust  were  not  parties  to  the  suit,  the  pur- 
chasers at  the  foreclosure  sale  thereunder  took 
the  property  free  of  plaintitTs  Hen.  It  ap- 
peared, and  the  court  found,  that  there  bad 
been  a  group  of  deeds  of  trust  placed  on  the 
property  by  the  Cnnliffs  March  18,  1897. 
None  of  these  documents  is  in  this  record. 
The  only  clue  we  have  to  their  effect  is  in  the 
recital  by  the  conrt  in  the  findings  of  fact  that 
they  were  "six  several  deeds  of  trust  to  se- 
cnre  building  loans  on'  separate  described  par- 
cels of  said  lot  18,"  etc.  The  lien  of  plaintiff 
was  claimed  against  tbe  whole  lot  under  one 
general  contract,  despite  the  separate  build- 
iDgs  on  each  minor  lot  It  was  brought  by 
the  pleadings  and  evidence  plainly  within  the 
protection  of  the  statute  on  that  subject  Rev. 
St  1809,  i  4227;  Walden  v.  Robertson,  120 
Mo.  38,  25  8.  W.  349;  Hooven,  Owens  St. 
Rentschler  Co.  t.  John  Featherstone's  Sons, 
«  C.  C.  A.  229,  111  Fed.  81.  The  terms  of 
the  deeds  of  trust,  or  the  facts  concerning 
theh:  delivery,  may  have  been  such  as  to  give 
priority  to  tbe  plaintiff's  lien  as  to  the  lot 
itselt  As  tbe  language  of  those  documents 
is  not  here  for  construction,  we  must  assume 
that  it  sifstalned  the  conclusion  reached  in  the 
circuit  court  Wilcox  v.  Todd,  64  Mo.  888. 
&ror  Is  not  presumed,  but  must  be  shown  af- 
firmatively. Even  if  the  deeds  of  trust  Iiad 
priority  as  to  the  lot  the  lien  would  be  para- 
mount as  to  the  buildings,  which  plaintiflCs 
materials  and  labor  Improved.  Rev.  St  1899, 
f  4205.  But  that  priority  cannot  be  consld- 
dcred  farther  in  this  court,  in  view  of  the 
state  of  the  record  described.  We  must  as- 
smne  that  the  lien  was  effective  to  reach  the 
interests  of  those  made  defendants,  as  the  trial 
court  found.  Whether  the  purchasers  at  the 
toredosnre  sale  are  concluded  by  these  pro- 
ceedings is  a  mere  moot  question  here.  Only 
the  parties  defendant  and  those  In  privity  with 
them  are  bound  by  tbe  Judgment  Russell  v. 
Grant  122  Mo.  161,  26  S.  W.  958,  43  Am. 
St  Rep.  563.  To  their  Interests,  such  as  they 
may  be,  and  to  their  interests  alone,  the  lien 


Is  afOxed  by  these  proceedings.    Bev.  St  1899, 
t  4211. 
The  judgment  is  affirmed. 

BLAND,  P.  J.,  and  GOODB,  J.,  concnt. 


BDMONSTON  v.  JONES. 

(Conrt  of  Appeals  at  St.  Louis,  Mo.    Aug.  4, 
1902.) 

JUDOMENT-RBS  JTJDICATA-SPIilTTINO  CAUSBIS 
OP  ACTION  —  CHATTEL  MORTOAGB  —  SALE — 
POSSESSION  OB"  PROPERTY— ADMISSION  Of 
EVIDENCE— QUESTION  RBVIBWABUI— RIGHT 
TO  ALLEOE  ERROR. 

1.  In  an  action  for  the  alleged  conversion  of 
some  hogs.  It  appeared  that  defendant  claim- 
ed title  to  them  under  a  chattel  mortgage  by 
plaintiff,  which,  npon  default  permitted  the 
mortgagee  to  take  possession  of  all  the  prop- 
erty, "or  any  part  thereof."  The  conrt  ex- 
cluded the  record  of  a  prior  suit  by  this  defend- 
ant against  plaintiff,  which  showed  th.it  the 
animals  had  been  claimed  therein,  bnt  that  the 
statement  in  replevin  had  been  amended  after- 
wards, so  as  to  omit  them,  and  a  judgment 
followed  for  this  defendant  for  other  prop- 
erty mentioned  in  the  chattel  mortgage.  Held, 
that  said  ruling  was  correct,  and  that  the  rec- 
ord did  not  show  any  splitting  of  defendant's 
claim  for  the  property  in  the  prior  suit. 

2.  With  consent  of  the  adverse  party,  the 
splitting  of  a  cause  of  action  is  immaterial. 

8.  Where  plaintiff  has  no  knowledge  of  facts 
which  make  a  snit  brought  by  him  a  splitting 
of  his  demand  or  cause  of  action  against  de- 
fendant, he  is  not  chargeable  with  the  penalty 
afBzed  by  the  doctrine  of  splitting  a  cause  of 
action. 

4.  It  Is  often  the  duty  of  one  exercising  a 
power  of  sale  nuder  a  mortgage  to  sell  in  par- 
cels, and  not  in  bulk. 

5.  After  condition  broken,  the  mortgagee  in 
a  chattel  mortgage  is  entitled  to  the  possession 
of  the  property  thereby  conveyed. 

6.  Wnere  evidence  Is  excluded  at  the  trial 
on  a  ground  then  assigned,  no  other  ground  for 
its  admission  is  available  (m  appeal ;  but  if  the 
ruling  of  tiie  trial  court  is  correct  on  any  ground, 
it  will  be  sustained  upon  appeal,  whether  that 
ground  was  assigned  at  the  Ixlal  or  not 

7.  How  far  a  judgment  may  be  used  to 
estop  one  not  a  party  thereto  is  left  nndecidcd, 
bnt  it  is  held  that  by  securing  a  result  which 
splits  a  cause  of  action,  one  may  preclude  his 
bringing  another  suit  for  items  omitted,  but 
whicli  properly  formed  part  of  the  original  de- 
mand. 

8.  A  judgment  of  a  justice  of  the  peace  for 
possession  of  chattels  is  a  conclusive  adjudica- 
tion of  the  right  to  possession  as  found  by  the 
judgment. 

9.  Conflicting  instructions  are  erroneons.  bnt 
an  appellant  cannot  successfnlbr  complain  of 
such  a  conflict  when  it  Is  unduly  favorable  to 
him. 

10.  When  an  error  is  demonstrated  to  be  harm- 
less as  against  the  party  appealing,  it  will  be 
disrefiarded,  and  should  not  form  the  basis  for 
a  reversal. 
(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Audrain  county; 
Elliott  M.  Hughes,  Judge. 

Action  by  W.  A.  Edmonston  against  E.  E. 
Jones.  From  a  judgment  for  defendant 
plaintiff  appeals.    Aflirmed. 

^t.  See  Judgment,  vol.  SO,  Cent  Dig.  |  Uli. 
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J.  D.  Hostetter  and  D.  A.  Murphy,  for  ap- 
pellant   O.  J.  Hltt  and  R.  D.  Rodgers,  for 

respondent. 

BARCLAY,  J.  This  Is  a  snit  for  damages 
for  trespass.  The  amended  petition  of  the 
plaintiff  presents  two  counts.  Tbeir  sub- 
stance Is  as  follows:  First  count  Plaintiff 
charges  that  he  was  owner  of  30  hogs,  of  the 
value  of  1300,  May  25,  ISOO,  and  that  defend- 
ant, on  said  date,  willfully  and  maliciously 
entered  plaintiff's  Inclosure  where  the  hogs 
were,  drove  them  away,  and  converted  them 
to  his  own  use,  for  which  acts  plaintiff  asks 
Judgment  for  the  value  of  the  animals,  and 
exemplary  damages  In  the  sum  of  f  200,  char- 
ging that  the  acts  were  wantonly  and  mali- 
ciously done.  Second  count.  The  foregoing 
facts  are  repeated,  and  it  is  added  that  de- 
fendant maliciously  and  willfully  entered 
and  broke  plaintiff's  close  where  the  hogs 
were,  and  drove  them  away,  to  plalntltTs 
damage  In  the  sum  of  |305,  "being  the  value 
of  said  hogs  and  damages  for  the  trespass 
thus  committed  against  plalntlfTs  said  rights 
and  upon  his  said  premises."  Plaintiff  also 
prays  in  the  second  count  for  f 500  exemplary 
damages  for  the  wanton  and  malicious  acts 
alleged.  In  each  of  the  foregoing  counts 
plaintiff  charges  that  be  is  the  owner  of  the 
hogs.  The  answer  of  defendant  admits  that 
May  K,  1899,  plaintiff  was  the  owner  of  the 
premises,  denies  that  be  was  in  possession 
thereof,  and  charges  that  said  premises  were 
at  that  time  in  possession  of  two  other  nam- 
ed persons.  Defendant  alleges  that  he  was 
the  owner  of  the  hogs,  which  plaintiff  caused 
to  be  taken  to  the  letter's  premises,  where 
defendant  found  them  May  25,  1899,  and  that 
thereupon  defendant,  with  the  knowledge 
and  consent  of  plaintiff  and  of  the  persons  in 
charge  of  the  premises,  entered  the  latter, 
and  drove  the  bogs  away,  as  he  says  he  had 
the  right  to  do.  The  answer  further  denies 
generally  the  other  allegations  of  the  peti- 
tion. Plaintiff  filed  a  reply,  denying  all  the 
new  matter  In  the  answer.  There  was  a  trial 
before  the  court,  with  the  aid  of  a  Jury,  re- 
sulting in  a  Judgment  for  defendant  Plain- 
tiff appealed  after  an  unsuccessful  motion 
for  a  new  trial  and  the  saving  of  exceptions. 
The  material  facts  will  be  stated  along  with 
onr  rulings. 

1.  Plaintiff's  leading  cause  of  actk)n  Is  his 
claim  for  the  value  of  the  hogs.  On  that 
branch  of  the  case  some  documentary  evi- 
dence was  offered  by  plaintiff  and  excluded 
by  the  court.  That  ruling  forms  the  chief 
point  of  controversy  on  this  appeal.  Plain- 
tiff's claim  of  title  to  the  animals  Is  based  up- 
on a  transfer  of  them  by  Mrs.  Rickey  March 
18,  1899,  evidenced  by  a  memorandum  to  the 
effect  that  they  were  delivered  in  payment  of 
plaintiff's  fee  as  an  attorney  In  a  prior  case 
between  her  and  the  present  defendant  Mr. 
Jones.  It  was  the  record  in  that  case  which 
was  excluded.  In  substance.  It  shovrs  that 
the  plaintiff  therein,  Mr.  Jones  (now  defend- 


ant), brought  a  statutory  action  of  replevin 
against  Mrs.  Rickey  before  a  Justice  of  the 
peace  In  Audrain  county  March  2,  1899,  npon 
a  statement  claiming  possession  of  certain 
hogs,  and  also  of  other  personal  property  de- 
scribed; that  Mr.  Jones,  as  plaintiff,  later 
(March  7,  1809)  filed  an  amended  statement, 
omitting  the  hogs,  which  had  not  been  seized 
under  the  order  of  delivery,  and  claiming 
only  a  portion  of  the  other  property  first  de- 
manded; that  afterwards  a  Judgment  in  fa- 
vor of  plaintiff  was  rendered  for  possession 
of  the  property,  1  mill  damages,  and  costs. 
The  offer  of  this  record  was  declared  by 
plaintiff's  counsel  to  be  "for  the  purpose  of 
showing  a  splitting  of  his  cause  of  action  by 
Mr.  Jones  against  Mary  E.  Rickey."  Objec- 
tion being  made  to  the  competency  and  rele- 
vancy thereof,  the  record  was  excluded,  and 
exception  duly  saved. 

The  previous  testimony  in  the  case  at  bar 
tended  to  show  that  business  dealings  be- 
tween Mrs.  Rickey  and  Mr.  Jones  had  taken 
place,  leading  to  the  replevin  suit  before  the 
Justice.  Mr.  Jones  claimed  that  the  hogs  in 
question  and  other  property  were  covered  by 
a  chattel  mortgage  executed  by  Mrs.  Rickey 
to  him  September  20,  1898,  recorded  on  the 
same  day,  to  secure  a  note  for  $1,352  and 
Interest  payable  12  months  thereafter.  There 
was  an  acute  conflict  of  evidence  as  to  the 
amount  of  liability  which  remained  at  the 
time  when  the  dispute  arose  betweep  the 
parties  to  that  loan.  We  need  not  go  into 
that  issue  fully.  It  appeared  that  the  bc^ 
had  not  in  fact  been  taken  from  Mrs.  Rickey 
until  she  delivered  them  to  plaintiff  as  his 
fee  for  services  to  her  in  the  replevin  suit 
Afterwards  Mr.  Jones  discovered  them  on 
the  premises  of  plaintiff,  and  took  them 
away.  Defendant  claims  that  he  did  so  by 
consent  of  the  persons  who  had  them  bi 
charge.  PlalntlfTs  testimony  Is  to  the  con- 
trary, but  that  question  was  submitted  to  the 
Jury  by  plaintiff's  third  instruction  and  by 
the  fourth  for  defendant,  so  we  need  not  pD^ 
sue  the  subject  further.  It  Is  mentioned  to 
indicate  the  state  of  the  facts  bearing  on  the 
admissibility  of  the  replevin  record.  One 
passage  in  the  chattel  mortgage,  read  In  evi- 
dence in  the  case  at  bar,  should  be  noticed, 
as  follows:  "The  property  hereby  sold  and 
conveyed  to  remain  in  mortgagor's  posses- 
sion until  default  be  made  in  the  payment  of 
the  said  debt  and  interest  or  some  part 
thereof;  but  In  case  of  a  sale  or  disposal,  or 
attempt  to  sell  or  dispose,  of  said  property, 
or  a  removal  of,  or  attempt  to  remove,  the 
same  from  the  county  in  which  it  is  now  lo- 
cated in  the  state  of  Missouri,  or  an  unrea- 
sonable depreciation  in  the  value  thereof,  the 
said  mortgagee,  or  legal  representative  or  as- 
signs, may  enter  the  premises,  and  take  pos- 
session of  and  remove  said  property,  and  de- 
mand, replevin,  trespass,  or  right  of  aetioD 
for  damages  by  reason  thereof  are  hereby 
waived  by  said  mortgagor.  Upon  taking  pos- 
session of  said  property,  pr>any  part  thereof, 
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dther  In  case  of  default  or  as  above  provid- 
ed, tbe  said  mortgagee  or  legal  representa- 
tive may  proceed  to  sell  tbe  same,  or  any 
part  thereof,  at  public  auction,  to  tbe  blgh- 
€st  bidder  for  cash,  at  place  to  be  designated 
by  said  mortgagee,  said  place  to  be  in  tbe 
county  In  whlcb  said  property  is  located  at 
tbe  time  of  advertising,  first  having  given 
five  days'  public  notice,"  etc. 

The  learned  counsel  for  appellant  have  sub- 
mitted an  interesting  and  forcible  argument 
to  show  that  defendant  (then  plaintiff),  by  the 
amendment  of  his  statement  in  replevin,  with- 
drew the  hogs  from  the  scope  of  that  action, 
and  that  he  abandoned  all  claim  to  tbe  bogs 
In  consequence.  How  far  the  Judgment  in 
that  case  could  be  used  as  an  estoppel  in  favor 
of  one  not  a  party  thereto,  in  view  of  the 
decisions  in  Missouri  (Henry  v.  Woods,  77  Mo. 
277,  and  State  v.  Branch,  134  Mo.  592,  30 
S.  W.  226,  66  Am.  St  Rep.  533),  It  wlU  not 
be  necessary  to  Inquire.  It  cannot  be  doubted 
that  a  party  may  often  bar  futture  litigation 
by  splitting  a  valid  cause  of  action.  Involving 
several  particulars,  so  as  to  bring  about  a 
result  which  will  preclude  his  vexing  his  ad- 
versary twice  as  to  some  one  of  them.  Brown 
T.  King,  10  Mo.  56;  Bank  v.  Tracey,  141  Mo. 
252,  42  S..W.  016,  64  Am.  St.  Rep.  505.  On 
tbe  other  hand,  even  tbe  splitting  of  tbe  cause 
of  action  amounts  to  nothing  If  the  party  af- 
fected thereby  consents  to  it  Bank  v.  Noon- 
an.  88  Mo.  372;  Turner  v.  Lord,  92  Mo.  117. 
4  S.  W.  420;  Reed  v.  Foote  (K.  O.)  36  Mo. 
App.  470;  Kavanaugh  v.  Shaughnessy  (St  L.) 
41  Mo.  App.  657. 

The  plaintiff  in  replevin  was  demanding 
possession  of  the  personal  property  In  ques- 
tion under  the  chattel  mortgage  already  quot- 
ed. It  was  overdue,  and,  according  to  bis 
version,  unimid.  Various  contentions  are  made 
in  this  case  to  establish  a  settlement  and 
other  defenses  to  the  mortgage.  But  Mr. 
Jones  evidently  regarded  that  document  as 
valid  and  in  force.  The  Judgment  for  pos- 
session of  tbe  chattels  described  in  his  amend- 
ed statement  before  the  Justice  is  an  adjudica- 
tion of  his  right  to  poBsession  thereof.  After 
tbe  condition  of  payment  in  a  chattel  mortgage 
is  broken,  the  mortgagee  Is  entitled  to  the  pos- 
session. Robinson  v.  Campbell,  8  Mo.  365; 
Bowens  v.  Benson,  57  Mo.  28.  Where  the 
power  of  sale,  as  here,  extends  to  all  or  to 
any  part  of  the  property  mortgaged  by  virtue 
of  the  contract  of  the  parties,  it  cannot  Justly 
be  regarded  as  a  splitting  of  a  cause  of  ac- 
tion where  tbe  mortgagee  sues  in  replevin  for 
only  a  part  of  the  property.  He  is  fortified 
In  so  doing  by  tbe  terms  of  the  agreement 
be  seeks  to  enforce.  EiVen  where  a  plaintiff 
splits  bis  cause  of  action  Indeed,  but  without 
a  knowledge  of  facts  to  charge  him  with  tbe 
legal  consequences  of  doing  so,  the  doctrine 
invoked  by  plaintiff  has  been  held  inappli- 
cable. Moran  V.  Planklnton,  64  Uo.  337.  In 
tbe  case  before  us  the  debtor  agreed  that  the 
mortgagee  might,  on  default,  take  possession 
of  tbe  whole  property,  "or  any  part  thereof," 


and  might  proceed  "to  sell  the  same,  or  any 
part  thereof."  That  language  amounted  to  a 
consent  to  the  mortgagee  to  demand,  and,  if 
necessary,  to  recover  by  replevin,  a  part  of 
the  property,  without  waiving  his  right  to 
subject  the  rest  to  the  liability  created  by 
the  contract  It  might  be,  and  it  often  is, 
the  duty  of  one  invested  by  a  mortgage  with  a 
trust  for  sale  to  sell  in  parcels,  and  not  In 
bulk.  Jones,  Chat  Mortg.  (4th  Ed.)  t  797.  In 
asserting  the  right  to  exercise  the  power  of 
sale,  according  to  the  terms  agreed,  Mr.  Jones 
did  not  spilt  his  cause  of  action  in  any  re- 
spect and  80  tbe  learned  Judge  was  correct  In 
bis  ruling. 

2.  Whether  or  not  tbe  replevin  record  was 
admissible  for  other  reasons  need  not  be  dis- 
cussed, since  appellant  is  limited  to  the  rea- 
son he  gave  at  the  time  he  made  the  offer 
of  evidence.  Yet  if  the  action  of  the  court 
is  correct  it  will  be  sustained  on  any  groimd, 
whether  then  assigned  or  not  assigned  by 
any  one.  State  v.  Finn,  100  Mo.  429,  IB  S. 
W.  712. 

3.  Complaint  is  made  by  tbe  appellant  that 
the  first  instruction  given  on  his  behalf  con- 
flicts with  the  fourth  and  sixth  of  the  series 
of  Instructions  given  for  defendant  The  prop- 
osition of  law  invoked  by  plaintiff  is  sound. 
It  Is  error  to  give  Instructions  which  are  in 
conflict  But  a  party  cannot  complain  of  a 
want  of  harmony  in  the  instructions,  which  is 
unduly  favorable  to  him.  In  that  case  the  er- 
ror Is  harmless,  and  should  be  disregarded, 
under  the  principles  of  our  procedure,  which 
require  appellate  courts  to  disregard  harmless 
error.  Rev.  St  1889,  {{  659,  865.  But  we 
find  no  conflict  in  the  instructions  dted.  Tbe 
supposed  conflict  Is  Imaginary. 

The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  GOODE.  J.,  concur. 


WENCKER  V.  THOMPSON'S  ADM'R. 

(Court  of  Appeals  at  St  Lonis,  Mo.    Aug.  4. 

1902.) 

ADMINISTRATION  —  JUDQMBNT  AQAINST  DB- 
CKDENT  —  PRESENTATION  OF  PLEADING  — 
BTATUTB  OF  LIMITATIONS— PLBADIN&-PRB- 
SUMPTION  OF  PAYMENT— APPEAL  FROM  JUS- 
TICE'S  JUDGMENT— APPKARANCB. 

1.  A  Judgment  rendered  against  a  party  in 
his  lifetime  must  be  exhibited  to  Us  adminis- 
trator after  his  death,  to  secure  allowance  and 
classificatiou  in  the  probate  court;  following 
McFaul  V.  Haley,  65  S.  W.  995,  1C6  Mo.  56. 

2.  An  executor  or  administrator  may  waive 
notice  of  tbe  exhibition  of  a  demand,  in  which 
event  the  date  of  waiver  is  the  date  of  the  ex- 
hibition. Where  a  demand  has  not  been  ex- 
hibited prior  to  allowance  thereof  by  the  pro- 
bate court  and  the  administrator  appeals  there- 
from, the  date  of  exhibition  is  held  to  be  that 
of  the  appeal,  so  far  as  concerns  the  statute 
of  limitations;  it  being  assumed  that  the  ap- 
peal amonuts  to  a  waiver  of  any  other  exliibi- 
tlon  of  tbe  demand. 

3.  An  appeal   from  a  Justice's  judgment  In 
an  ordinary  action  amounts   to  a  general   ap 
pearance  in  the  cause  by  reason  of  a  statute. 

T 1.  flea  BTecotors  and  Admtnlstiaton,  vsIj  II. 
Cent.  Dig.  I  772.  ^^^ 
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4.  A  Jndgmeiit  Ib  presumed  to  be  satisfied 
after  the  lapse  of  10  years  from  its  date  (Rer. 
St.  1890,  S  4297);  but  that  statute  is  not  ap- 
plicable to  judgmeuts  obtained  before  it  took 
effect.  Prior  to  said  enactment,  the  presump- 
tiou  of  pnymeut  applied  after  the  lapse  of  20 
years.  In  the  absence  of  any  contrary  evidence. 

5.  In  a  proceeding  in  the  circuit  court,  on 
appeal  from  the  probate  court  the  statute  of 
limitatious  may  be  inyoked  without  a  written 
plea.  It  is  only  needfnl  to  assert  that  defense 
clearly  in  the  trial  court. 

6.  The  probate  court  hears  and  determines 
demands  against  an  estate  "in  a  summary  way, 
without  the  form  of  pleading,"  and  on  appeal 
to  the  circuit  court  soch  causes  are  tried  anew 
without  formal  pleadings. 

7.  The  case  at  bar  is  distinguished  from 
Houston's  Adm'r  t.  Thompson's  Adm'r  (St. 
L.)  87  Mo.  App.  63. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court.  St  Obarles 
county;  ElUott  M.  Hughes,  Judge. 

Proceedings  for  the  allowance  of  the  claim 
of  Susan  E.  Houston  against  the  estate  of 
John  A.  Thompson,  deceased.  From  the 
judgment  of  the  circuit  court  afllrmlng  the 
allowance  of  the  claim  bj  the  probate  court, 
Thompson's  administrator  ajppeals.  Revers- 
ed. 

Drunert  &  Wilson,  for  appellajst  Schoen- 
icb  &  Peers,  for  resiiondent 

BARCLAY,  J.  This  Is  an  appeal  from  the 
allowance  and  classification  by  the  circuit 
court  of  a  probate  demand  founded  on  an  al- 
leged Judgment  in  favor  of  Susan  E.  Hous- 
ton, which  Judgment  is  In  the  following 
terms:  "In  the  Circuit  Court  Wednesday, 
March  leth,  1881.  State  of  Missouri,  County 
of  St  Charles— SB.:  Susan  E.  Houston,  Plain- 
tiff, V.  John  A.  Thompson  et  al.,  Defendant. 
Damages.  The  motion  of  said  plaintiff  to 
amend  the  Judgment  herein  coming  on  to  b<> 
heard,  and  being  submitted,  to  the  court  it 
is  considered  by  the  court  that  said  motion 
be  sustained,  and  that  said  Judgment  against 
W.  Thompson,  Catherine  Thompson,  and 
Cornelia  Thompson  be,  and  the  same  Is  here- 
by, set  aside,  and  that  said  Judgment  be 
entered  against  John  A.  Thompson.  It  is 
therefore  considered  by  the  court  that  said 
plaintiff  have  and  recover  against  defendant 
John  A.  Thompson  the  sum  of  two  hundred 
and  fifteen  dollars  and  fifty  cents  damages, 
together  with  six  per  cent  interest  per  an- 
num thereon,  from  March  3,  1880,  and  costs, 
and  have  thereof  execution."  The  present 
case  began  In  the  probate  court  of  St  Charles 
county.  Mo.,  where  plaintiff,  on  August  13, 
1900,  filed  a  certified  copy  Of  the  foregoing 
Judgment  There  is  no  evidence  in  this  rec- 
ord of  any  previous  notice  to  the  administra- 
tor by  way  of  exhibition  of  the  demand  to 
him.  The  case  was  ordered  continued  on 
several  occasions  by  the  probate  court  ap- 
parently, however,  without  any  appearance 
on  the  part  of  defendant  until  April  15,  1901, 
when  the  Judgment  was  allowed  as  a  de- 
mand against  the  estate  In  charge  of  the  de- 
fendant and  was  placed  by  the  probate  court 
In  the  sixth  class.   AprU'17, 1901,  the  defend- 


ant, as  administrator  of  the  estate  of  John 
A.  Thompson,  took  an  appeal  in  this  case  to 
the  circuit  court  of  the  county.  In  the  cir- 
cuit court,  December  6,  1901,  defendant  ap- 
pearing only  for  the  purpose,  moved  the 
court  to  dismiss  the  cause,  because  no  exhi- 
bition of  the  demand  had  been  made,  or  any 
notice  thereof  given,  to  the  administrator 
prior  to  the  presentment  of  said  demand  for 
allowance  and  classification.  The  motion 
was  overruled,  and  exception  saved.  There- 
upon followed  other  moves  by  defendant 
which  plaintiff  insists  bad  the  effect  of  a  gen- 
eral appearance  by  defendant  We  shall  not 
have  occasion  to  pass  upon  that  matter,  for 
reasons  which  will  appear.  The  circnit  court 
ultimately  found  in  favor  of  the  plaintiff, 
and  entered,  the  following  Judgment  Decem- 
ber 6,  1901:  "Susan  B.  Houston's  Adm., 
Plaintiff,  V.  John  A.  Thompson's  Adm.,  De- 
fendant. Appeal  from  probate  court  Now 
at  this  day  come  the  said  parties,  by  their 
respective  attorneys,  and  this  cause  combig 
on  to  be  heard,  by  consent  of  parties  the 
same  Is  submitted  to  the  court  for  trial,  sit- 
ting as  a  Jury,  on  the  pleadings  and  evidence 
adduced.  And  the  court  being  now  suffi- 
ciently advised  in  the  premises  doth  find  for 
the  plaintiff,  and  doth  assess  the  amount  of 
his  recovery  at  the  sum  of  four  handred  and 
eighty-two  dollars  and  seventy-one  cWtM 
($482.71),  the  amount  of  said  debt,  and  the 
court  finds  for  plaintiff  in  the  further  sum 
of  sixty-two  dollars  and  sixty  cents  ($62.60). 
as  for  costs  in  the  original  case;  making  the 
total  amount  of  plaintiff's  recovery  on  the 
demand  mentioned  the  sum  of  five  hundred 
and  forty-five  dollars  and  thirty-one  cents 
($545.31).  It  is  therefore  considered  and  ad- 
Judged  by  the  court  that  the  said  plaintiff 
recover  of  John  A.  Thompson's  estate  the 
sum  of  five  hundred  and  forty-five  dollars 
and  thirty-one  cents  ($645.31)  and  costs. 
And  it  Is  ordered  by  the  court  that  a  copy  of 
this  Judgment  t>e  certified  to  the  probate 
court  of  St  Charles  county  for  allowance  In 
the  sixth  class."  This  is  the  Judgment  from 
which  the  pending  appeal  was  taken  finally 
by  the  defendant  to  this  court  after  the  usual 
preliminaries. 

1.  There  is  no  recital  or  other  showing  hi 
the  record  before  us  that  plaintiff's  demand, 
founded  on  the  Judgment  of  March  16.  18S1, 
already  quoted,  was  exhibited  to  the  defend- 
ant, as  administrator  of  the  estate  of  John 
A.  Thompson,  at  any  time  prior  to  the  be- 
ginning of  the  proceedings  In  the  present 
cause  in  the  probate  court  of  St  Charles 
county,  August  18.  1900.  Such  exhibition 
thereof  was  required,  according  to  the  last 
previous  ruling  on  that  subject  in  the  su- 
preme court  McFaul  v.  Haley,  166  Mo.  66, 
65  S.  W.  996.  Nor  Is  there  any  showing  of 
any  appearance  by  the  defendant  to  plain- 
tiff's claim  prior  to  defendant's  appeal  to  the 
circuit  court  April  17,  1901.  Respondent 
claims  that  said  appeal  amounted  to  a  gen- 
eral appearance,  and  thereby  waived  any 


Mo.) 


SUBLETTE  t.  ST.  LOUIS,  L  M.  &  S  RT.  CO. 


746 


other  notice  to  defendant  Tbat  la  now  the 
law  governing  appeala  In  ordinary  actions 
Degnn  before  a  Justice  of  tlie  peace  because 
of  an  express  statute.  Rev.  St  1899,  i  4060. 
Before  the  enactment  of  the  proviso  In  that 
section,  some  cases  declared  that  an  appeal 
from  a  Justice  did  not  have  such  effect 
(Brandenburger  v.  Easier,  78  Mo.  659;  Fare 
V.  Gunter,  82  Mo.  622);  while  other  decisions 
ezpreased  the  rule  which 'the  statute  last 
cited  embodies  (Fltterllng  v.  Railway  Co.,  79 
Mo.  504;  Witting  v.  RaUway  Co.,  101  Mo. 
631,  14  8.  W.  743,  10  L.  R.  A.  602,  20  Am. 
St  Rep.  636).  But  we  need  not  determine 
which  Tlew  la  authoritative  as  applied  to 
cases  of  appeal  from  the  probate  to  the  cir- 
cuit court  Let  It  be  conceded  that  such  an 
appeal  amounts  to  a  full  appearance,  and  a 
waiver  of  any  other  exhibition  of  the  de- 
mand to  the  administrator,  then  would  the 
date  last  mentioned  be,  at  all  events,  the 
earliest  exhibition  of  the  demand  which  de- 
fendant could  be  Justly  claimed  to  have  had. 
The  notice,  which  constitutes  an  exhibition 
of  a  demand  to  an  administrator,  may,  In- 
deed, be  waived  by  him;  but  In  that  event 
the  date  of  the  waiver  Is  to  be  taken  as  the 
date  of  the  exhibition  or  presentment  of  the 
demand.  Bank  v.  Suman's  Adm'r,  79  Mo. 
527. 

The  Judgment  sought  to  be  asserted  as  a 
claim  against  the  estate  was  rendered  March 
16,  1881.  The  appeal  from  the  probate  court 
was  taken  April  17,  1901.  The  fatal  interval 
of  more  than  20  years  between  the  dates  last 
mentioned  is  an  Insuperable  barrier  to  plain- 
tiff's recovery,  under  the  law  In  force  when 
the  original  Judgment  was  pronounced  Rev. 
St  1879,  i  8251,  same  as  section  6796,  Rev. 
8t  1889.  The  existing  law  on  the  subject 
(Rev.  St  1899,  t  4297)  waa  enacted  In  1895; 
but  It  Is  not  to  be  applied  to  Judgments  ren- 
dered before  it  took  effect  Rev.  St.  1890,  } 
4298.  This  Judgment  before  us  must  be  pre- 
sumed paid  because  of  the  lapse  of  20  years, 
in  the  absence  of  any  proof  to  the  contrary 
in  the  record  as  It  now  stands. 

2.  At  the  trial  In  the  circuit  court  counsel 
for  the  defendant  clearly  made  known  to  the 
court  that  defendant  relied  on  the  bar  of 
limitation  of  20  years.  It  was  not  necessary 
to  file  a  written  plea  to  that  effect  either  in 
the  probate  or  in  the  circuit  court  The  pro- 
bate court,  according  to  our  statute  law, 
hears  and  determines  such  demands  "in  a 
summary  way,  without  the  form  of  plead- 
ing." Rev.  St  1899,  i  200.  On  appeal  to  the 
drcnit  court  the  cause  is  tried  anew  with- 
out formal  pleadings.  Rev.  St  1899,  t  285; 
Cole  Co.  T.  DaUmeyer,  101  Mo.  67,  13  S.  W. 
687.  To  invoke  the  bar  of  limitation,  It  Is 
only  needful  in  such  cases  to  bring  that  de- 
fense clearly  to  the  attention  of  the  trial 
Judge.  An  oral  plea  Is  quite  sufBcIent  Car- 
der T.  Primm  (St  L.)  47  Mo.  App.  301;  San- 
ders T.  Robertson,  23  Miss.  389;  Smith  v. 
Remington,  42  Barb.  75;  Bromwell  v.  Brom- 
weU's  Estate,  139  Ul.  424,  28  N.  E.  1067. 

3.  The  old  judgment  which  lies  at  the  root 


of  this  case,  seems  to  be  the  same  which 
this  court  held  to  be  a  nullity  in  Houston's 
Adm'r  v.  Thompson's  Adm'r  (St  L.)  87  Mo. 
App.  63,  upon  the  record  as  It  then  stood. 
But  as  the  cause  at  bar  is  to  be  remanded 
for  the  reasons  already  given,  we  do  not  find 
It  Imperative  to  inquire  whether  or  not  the 
.difference  between  the  facts  shown  by  the 
record  In  the  case  last  cited  and  those  dis- 
closed on  the  present  appeal  is  sufficient  to 
avoid  the  effect  of  that  adjudication. , 

The  Judgment  should  be  reversed,  and  the 
cause  remanded.    It  Is  so  ordered. 

BliAMD,  P.  J.,  and  €K)ODB,  J.,  concur. 


SUBLETTE  v.  ST.  LOUIS,  L  M.  &.  S.  RT. 
CO.i 

(Court  of  Appeals  at  St.  Louis,  Mo.    Aug.  4, 
1902.) 

RAILROADS-STOCK  KILLINQ— CHARTER  PRO- 
VISION AS  TO  TRIBUNALr-TRANSFBR— JUDG- 
MENT LIBN  —  EXPIRATION  —  REVIVAL  BY 
SCIRE  FACIAS— LIMITATIONS-COMPUTATION 
OF  PERIOD— EFFECT  OF  APPEAL— JURISDIC- 
TION OF  JUSTICE  OF  THE  PEACE. 

1.  An  exemption  from  taxation  is  not  trans- 
ferable without  express  legislative  authority, 
nor  does  it  pass  by  a  conveyance  of  the  "prop- 
erty and  franchises"  of  the  transferring  com- 
pany. The  exemption  or  immunity  granted  to 
the  North  Missouri  Railroad  by  section  3  of 
the  act  of  1865  (Laws  1865,  p.  89),  concerning 
actions  for  Stock  killing,  is  subject  to  the  same 
limitations  as  to  transfer. 

2.  The  lien  of  a  judgment  expires  at  the  end 
of  three  years  from  Its  rendition,  even  al- 
though an  appeal  with  supersedeas  may  stay 
the  execution  during  that  entire  period. 

3.  A  suit  upon  a  judgment  of  a  justice  of  the 
peace  is  l>arred  by  limitation  after  5  years  by 
the  Missouri  statute  (Rev.  St  1899,  {  4273) ; 
but  a  scire  facias  to  revive  the  judgment  will 
lie  at  any  time  within  10  years. 

4.  An  appeal  by  defendant  having  been  taken 
from  a  justice's  judgment  was  dismissed  by  the 
circuit  court  whereupon  defendant  appealed 
from  the  dismissal,'  and  the  appellate  court  af- 
firmed that  judgment  Held,  that  the  statute  of 
limitations  did  not  begin  to  run  against  the  jus- 
tice's judgment  until  the  affirmance  aforesaid. 

6.  An  appeal  from  a  justice's  judgment  va- 
cates it  until  the  appeal  is  disposed  of,  but  on 
dismissal  of  the  appeal  the  justice's  Judgment 
becomes  a  finality. 

6.  A  justi'ce  of  the  peace  In  1883  had  jurisdic- 
tion over  an  action  for  $125  damages  for  the 
killing  of  stock,  under  the  general  laws  of  Mis- 
souri. 

7.  The  case  at  bar  Is  distinguished  from  Dan- 
iels V,  Railroad  Co.,  62  Mo.  43,  relieving  the 
court  from  deciding  how  far  the  authority  of 
tile  latter  case  may  be  qualified  by  later  Missou- 
ri decisious. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court  St  Louis  county; 
John  W.  McEShinney,  Judge. 

Action  on  Judgment  by  Thomas  E.  Sublette 
against  the  St  Louis,  Iron  Mountain  &  South- 
em  Railway  Company.  From  an  order  grant- 
ing a  new  trial  after  Judgment  for  defendant 
defendant  appeals.    Affirmed. 

Q.  8.  Grover,  for  appellant  D.  O.  Taylor 
and  R.  H.  Stevens,  for  respondent 

'  R«ta«arlDg  d«nl«d  October  T,  ISOt. 
V  2.  S««   Appeal   and   Error,   vol.   2,   Cent.    Dig.  a 
UM;    Judgment,  vol.  SO,  Cent.  Dig.  U  133<,  140S.    - 
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BARCLAY,  J.    Thl8  case  comeB  here  by  np- 
fieal  from  an  order  granting  a  new  trial  to  the 
plaintiff.    No  controrerted  facta  are  Involved. 
The  history  of  the  controversy  Is  fairly  given 
In  appellant's  statement,  which  -we  adopt  in 
great  part.    May  21,  1883,  plaintiff's  bull  was 
killed  by  one  of  defendant's  trains  in  Adair 
comity.    Ha    September    8,    1883,    suit   was 
brought  by  plaintiff  against  defendant  before 
a  Justice  of  the  peace  of  Adair  county  to  re- 
cover $125  damages  for  the  killing  of  said 
bull.     September  22,  1883,  on  due  and  proper 
service,  a  judgment  by  default  was  rendered 
against  defendant  in  favor  of  plaintiff  for  $125 
and  costs.    An  appeal  was  perfected  in  said 
<!au8e  by  defendant  September  27,  1883,  to  the 
circuit  court  of  Adair  coimty,  where  the  fol- 
lowing result  was  reached  December  12,  1883: 
"Now,  at  this  day,  comes  the  plaintiff  herein, 
by  attorney,  and  it  appearing  to  the  satis- 
faction of  the  court  that  this  cause  is  not 
properly  on  the  docket,  and  that  this  court 
lias  no  jurisdiction  of  the  subject-matter  here- 
in, it  Is  therefore  ordered  by  the  court  that 
this  cause  be,  and  is  hereby,  stricken  from  the 
docket."    December  18,  1883,  defendant  mov- 
ed to  set  aside  the  last  order  and  to  dismiss. 
April   16,    1881,   the  last-mentioned   motions 
were  overruled,  60  days'  time  was  allowed  to 
file  bill  of  exceptions,   and   an  appeal,   with 
«tay  bond,  was  duly  taken  by  defendant  to  the 
supreme  court  of  Missouri.    October  19,  1894, 
-defendant  filed   application  in  Adair  circuit 
<!ourt  to  amend  record  nunc  pro  tunc  by  sub- 
stituting the  name  of  defendant  for  that  of  the 
Wabash,  St.   Louis  &  Pacific  Railway  Com- 
pany, which  appeared  in  the  original  records 
of  that  court    October  22,  1894,   the  order 
nunc  pro  tunc,  as  prayed,  was  granted.    In 
May,  1894,  the  plaintiff  Instituted  a  suit  on 
«ald  judgment  In  the  circuit  court  of  St  Louis 
•county.  Mo.    The  cause  was  tried  before  Hon. 
Rudolph  Hirzel,  circuit  judge,  on  the  31st  day 
«f  May,  1895.    July  9, 1895,  said  circuit  judge. 
Bitting  as  a  jury,  entered  a  Judgment  in  favor 
■of  the  plaintiff  for  $217.20.    From  this  judg- 
ment the  defendant  perfected  an  appeal  to  this 
court.    April  21,   1896,   the  judgment  below 
was  reversed,  and  the  cause  remanded,  on  the 
-ground  that  the  pending  appeal  to  the  su- 
preme court  precluded  a  suit  on  the  judgment 
of  the  justice.    Sublette  v.  Railway  Co.  (St  L.) 
66  Mo.  App.  331.    That  suit  was  subsequently 
-dismissed  in   the  circuit   court  of   St.   Louis 
county.    In  AprU,  1898,  the  plaintiff  fUed  a 
motion  in  the  supreme  court  of  Missouri  to 
affirm  the  Judgment  in  the  Adair  county  case, 
but  the  supreme  court  transferred  the  cause 
to  the  Kansas  City  court  of  appeals.    Novem- 
ber 7,  1898,  the  latter  court,  after  stating  the 
case,  said:    "It  Is  clear  we  cannot  grant  the 
pra.ver  of  plalntlfTs  motion.    After  stating  a 
brief  history  of  the  case,  the  plaintiff  'moves 
the  court  to  affirm  the  Judgment  below,  with 
directions  for  enforcement,  and  that  the  su- 
preme court  (now  this  court)  order  execution 
to  Issue  in  favor  of  plaintiff  and  against  de- 
•feudant  for  $125,  with  Interent  at  six  per  cent 


per  amium  from  September  23,  1883,  and  tor 
costs.'    This  cannot  be  done.    This  court  can 
only  affirm  the  Judgment  of  the  Adair  circuit 
court,  nothing  more.    That  Judgment  simply 
dismissed  the  appeal  from  the  Justice,  and  left 
the  Judgment  of  the  Justice  standing  as  It  ms 
before  defendant  took  its  appeal  from  the  jus- 
tice.   The  Judgment  then,  of  the  circuit  court 
of  Adair  county,'  dismissing  defendant's  ap- 
peal Is  hereby  afllrmed."    Snblette  v.  BaQ- 
way  Co.  (K.  a)  76  Mo.  App.  480-482.    In  De- 
cember, 1888,  the  plaintiff  took  a  transcript 
of  the  Justice's  Judgment  filed  it  in  the  of- 
fice of  the  circuit  clerk  of  Adair  county,  and 
had  an  execution  issued  to  St  Louis  county, 
where   certain   of   defendant's   property   was 
levied  on.    Defendant  filed  a  motion  to  quash 
said  execution  in  the  circuit  court  of  Adair 
county,  although  it  appeared  that  the  Judg- 
ment had  never  been   revived.    That   court 
overruled  said  motion,  and  defendant  perfect- 
ed an  appeal  to  the  Kansas  City  court  of  ap- 
peals.   It  also  obtained  an  injunction  proop^d- 
Ing  in  the  same  court,  whereby  the  plaintiff 
and  the  officers  of  Adair  and  St  Louis  coun- 
ties were  restrained  from  proceeding  further 
with  said  cause,  pending  said   appeal.    The 
cause  was  reversed  and  remanded  In  the  Kan- 
sas City  court  of  appeals  on  the  30th  day  of 
October,  1899.    Sublette  v.  Raflway  Co.  (K. 
C.)  81  Mo.  App.  327.     August  21,   1900,  the 
action  now  at  bar  was  begun  in  the  circuit 
cotirt  of  St  Louis  county.  Mo.,  by  a  petition 
to  ordinary  form,  on  the  original  Judgment 
of  the  Justice  in  Adair  county.    The  answer 
set  forth  a  history  of  the  case,  in  substance 
as  above,  asserted  a  want  of  jurisdiction  to 
the  Justice  to  render  the  Judgment  and  fur- 
ther set  up  the  statute  of  limitations.    On  the 
trial  the  foUowhJg  facta.  In  addition  to  those 
already  mentioned,  were  given  in  evidence. 
On  the  3d  day  of  March,  irsi,  the  North  Mis- 
souri Railroad  Company  was  incorporated  un- 
der a  special  charter  from  the  state  of  Mis- 
souri, and  authorized  tn  construct  and  operate 
a  line  of  railroad  from   St   Charles  to  the 
northern  boimdary  line  of  the  state,  passing 
through  Adair  county.  Mo.    This  charter  was 
amended  on  the  7th  day   of  January,  1853. 
so  as  to  authorize  that  company  to  constnict 
and  operate  a  railway  from  St.  Charles  to 
any  point  in  the  city  of  St  Louis,  and  also 
to  construct  lateral  or  branch  roads  to  any 
point.    This  charter  was  again  amended  on 
the  18th  day  of  February,  1865.    Acts  186.'. 
Mo.  p.  80.    Section  3  of  the  last-named  act 
was  as  follows:    "Sec.  3,  That  Justices  of  the 
peace  shall  have  jurisdiction  to  the  same  ex- 
tent over  this  company  in  all  actions  of  tres- 
pass for  killing  stock  which  they  now  haw 
over  natural  persons,  and  they  shall  have  aotl 
exercise  no  other  Jurisdiction  than  as  above 
provided."    Under  these  provisions,  the  North 
Missouri    Railroad   Company   constructed   Its 
Itaie  of  railroad  In  Adair  county.  Mo. 

Defendant  claims  that  by  virtne  of  a  mort- 
gage of  the  North  Missouri  Railroad  Compa- 
ny dated  October  1,  1868,  and  conveyances 
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therennder,  the  defendant  acquired  the  fran- 
chises and  Immunities  of  that  company,  and 
especially  acquired  the  benefit  of  section  3 
of  the  said  act  of  18C5.  amendatory  of  the 
charter  of  said  company.  Those  documents 
appear  from  the  abstract  to  have  been  Intro- 
duced In  evidence  In  this  cause  In  the  trial 
court,  but  their  terms  are  not  before  us  here 
farther  than  that  their  etFect  Is  said  by  ap 
pellant  to  be  to  pass  the  charter  rights  of 
the  North  Missouri  Railroad  CSompany  to  the 
Wabash  Company,  the  lessor  of  defendant 
May  10.  1883,  said  lessor;  the  Wabash,  St 
Louis  &  Pacific  Railway  Company,  leased  its 
lines  of  railway,  including  the  line  purchased 
from  the  North  Missouri  Railroad  Company, 
to  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  the  defendant  By  the 
express  terms  of  that  instrument  all  of  the 
powers  and  franchises  of  the  lessor  passed 
to  the  lessee,  the  defendant  by  this  lan- 
guage: "The  party  of  the  second  part  (the 
St  Louis,  Iron  Mountain  &  Southern  Railway 
Company)  stiall  have,  use,  exercise,  and  en- 
Joy  all  the  rights,  powers,  and  authority, 
aforesaid,  and  all  other  lawful  powers  and 
privileges  which  can,  or  may  be,  lawfully  ex- 
ercised and  enjoyed  on  and  about  the  said 
demised  railroad  property,  as  exclusively, 
fully,  and  amply  as  the  same  might  or  could 
have  been  used,  exercised,  and  enjoyed  by 
said  party  of  the  first  part  (Wabash,  St 
Louis  &  Pacific  Railway  Company)  had  this 
lease  or  contract  not  have  been  made,  and  as 
exclusively,  fully,  amply,  and  entirely  as 
said  party  of  the  first  part  have  authority  by 
law  to  grant  the  same."  It  was  admitted 
that  the  Iron  Mountain  &  Southern  Railway 
Company  was  operating  the  Ihie  of  railway 
owned  by  the  Wabash,  St  Louis  &  Pacific 
Railway  Company  through  Adair  county  at 
the  time  complained  of  in  1883,  and  that  this 
injury  was  caused  on  that  line  by  the  Iron 
Mountain  Railway  Company  in  operating 
said  road.  On  the  case  thus  made,  the  learn- 
ed circuit  Judge  entered  Judgment  for  de- 
fendant July  15,  1901,  but  afterwards  he  sus- 
tained the  plaintiff's  motion  for  a  new  trial, 
which  was  based  on  these  grounds:  "(1)  Be- 
cause the  finding  and  Judgment  of  the  court 
is  not  supported  by  the  evidence.  (2)  Be- 
cause the  finding  and  Judgment  of  the  court 
is  against  the  weight  of  the  evidence.  (3) 
Because  the  court  admitted  Improper  and  In- 
competent evidence  offered  by  defendant, 
and  objected  to  by  plaintiff.  (4)  Because  the 
court  refused  competent  and  proper  evidence 
offered  by  the  plaintiff.  (5)  Because  the  find- 
ing and  Judgment  of  the  court  is  against  the 
law  and  the  evidence,  and  is  not  supported 
by  either  the  law  governing  the  cause  nor 
the  facts.  (6)  Because  the  court,  in  applying 
the  law  to  said  cause,  misconstrued  the  law 
('dating  thereto,  and  erroneously  found  that 
Mid  cause  of  action  was  barred  by  the  stat- 
atK  of  limitation."  The  motion  for  new  trial 
was  sustained  by  the  trial  court  because  "the 
Inding  and  Judgment  were  against  the  law." 


Defendant  duly  saved  excepttons,  and  took 
this  appeal. 

1.  Defendant  assigns  error  on  the  ground 
that  this  action  Is  barred  by  limitation.  We 
do  not  doubt  that  under  the  decision  of  the 
supreme  court  in  Coomes  v.  Moore,  57  Mo. 
338,  the  Judgment  of  a  Missouri  Justice  of  the 
peace  is  one  of  the  "obligations  or  liabilities 
expressed  or  Implied"  which  may  be  barred 
by  our  five-year  statute  of  limitations.  Rev. 
St  1899.  t  4273.  The  principle  of  the  last- 
cited  case  Is  also  declared  In  Kemp  v.  Corne- 
Uus'  Hehrs,  14  La.  Ann.  801,  affirmed  in  Suc- 
cession of  Rice,  15  La.  Ann.  648.  But  the 
decision  of  the  Kansas  City  court  of  appeals 
In  the  original  cause  adjudicated  that  the 
Judgment  of  the  Justice,  now  in  suit  was  at 
the  time  of  that  decision  left  standing  "as  It 
was  before  defendant  took  its  appeal  from 
the  Justice."  Sublette  v.  Railway  Co.  (K.  C) 
76  Mo.  App.  480.  The  Judgment  of  the  ap- 
pellate court  Just  cited  was  rendered  Novem- 
ber 7,  1898.  The  present  action  was  brought 
August  21,  1900,  within  five  years  thereafter. 
Defendant  insists,  nevertheless,  that  the  stat- 
ute of  limitations  of  five  years  (Rev.  St  1899, 
{  4273)  began  to  run  from  the  date  of  the 
Justice's  Judgment  (September  22,  1883);  ar- 
guing that  the  analogy  furnished  by  the  law 
concerning  the  duration  of  Judgment  liens 
pending  a  supersedeas  should  be  applied.  Un- 
der the  law  governing  these  liens.  It  Is  held  that 
unless  revived  they  expire  by  the  limitation 
of  the  statute  at  the  end  of  the  time  (three 
years)  fixed  for  their  duration,  despite  the 
fact  that  they  may  not  be  enforceable  during 
that  whole  period  on  account  of  a  stay  of 
execution  obtained  by  an  appeal  with  super- 
sedeas bond.  Rev.  St  1899,  i  3714;  Chou- 
teau T.  Nuckolls,  20  Mo.  442;  Christy  v. 
Flanagan,  87  Mo.  670.  There  would  be  very 
persuasive  force  In  this  contention  if  the 
Judgment  of  a  Justice  of  the  peace  possessed 
the  same  finality  after  an  appeal  therefrom 
al  does  a  similar  Judgment  of  the  circuit 
court  But  such  is  not  the  case.  Under  the 
law  governing  proceedings  before  Justices,  it 
Is  settled  that  an  appeal  from  such  a  Judg- 
ment to  the  circuit  court  where,  by  our 
statute  law,  a  trial  anew  may  be  had  upon 
the  original  cause  of  action,  vacates  the  Jus- 
tice's Judgment  pending  the  appeal,  and  until 
the  appeal  is  finally  disposed  of.  Rev.  St 
1809,  §  4071;  Turner  T.  Northcut  9  Mo.  (Or. 
Ed.)  251  (reprhit  page  249);  Town  of  Car- 
rollton  y.  Rhomberg,  78  Mo.  547.  If  the  ap- 
peal Is  dismissed  In  the  circuit  court  the 
Justice's  Judgment  becomes  again  a  finality 
(Earl  T.  Hart,  89  Mo.  263,  1  S.  W.  238);  but 
if  an  appeal  Is  taken  from  the  Judgment  of 
dismissal  In  the  circuit  court  that  order  can- 
not be  regarded  as  final  until  It  Is  disposed 
of  by  the  appellate  court  to  which  the  case 
may  properly  go  (Sublette  v.  Railway  [St  L.1 
66  Mo.  App.  331).  The  Identical  question  in- 
volved in  the  contention  of  appellant  on  this 
point  was  decided  in  the  case  last  mentioned, 
where  the  same  facts  before  us  now.^ere 


748 


OB  BOCTUWESTUBN  KEPOBTBB. 


presented.  In  rlew  of  that  ruling,  we  bold 
that  tbe  date  when  the  cause  of  action  ac- 
crued in  the  cause  at  bar  waa  not  earlier 
than  the  date  of  the  Judgment  on  appeal  re- 
ported In  (K.  C.)  76  Mo.  App.  480. 

We  consider  that  the  applicability  of  the 
statute  of  limitations  cited  Is  not  defeated  by 
tbe  circumstance  that  the  time  for  bringing 
a  scire  facias  upon  a  justice's  judgment 
reaches  now  to  10  years.  Rev.  St  1899,  { 
4028.  It  Is  entirely  competent  for  the  legis- 
lature to  establish  different  periods  of  time 
within  which  the  severable  rights  may  be 
exercised  of  suit  upon  a  judgment,  and  of 
obtaining  a  scire  facias  to  sustain  a  fresh  ex- 
ecution thereon.  Mason  v.  Cronlse,  20  Cal. 
211.  The  right  to  apply  for  a  scire  facias  is 
limited  to  10  years,  while  the  right  to  sue 
in  an  Independent  action  on  the  justice's 
judgment  is  barred  by  the  5-year  statute, 
above  cited. 

2.  Appellant  contends  that  the  justice  of  the 
peace  did  not  have  jurisdiction  to  render  the 
judgment  for  $126  In  September,  1883.  A 
most  erudite  and  entertaining  argument  has 
been  submitted  to  show  that  under  the  third 
section  of  the  amendatory  act  of  1866  (Laws 
1864-65,  p.  80),  the  North  Missouri  Bailroad 
Company  was  exempted  from  the  jurisdiction 
of  justices  In  stock-killing  cases  to  the  extent 
indicated  by  that  section,  and  that  the  priv- 
ilege or  immunity,  or  whatever  it  may  be 
called,  conferred  by  that  section  was  vested 
in  the  defendant  In  this  action  In  1883  by 
transfers  of  that  privilege,  or  whatever  it  Is, 
from  tbe  North  Missouri  Railroad  Company, 
under  tbe  reasoning  of  tbe  opinion  of  tbe  su- 
preme court  in  Daniels  v.  Bailroad  Co.,  62 
Mo.  43. 

The  further  claim  Is  made  by  appellant  that 
such  a  case  as  this.  Involving  $125,  was  not 
cognizable  before  a  justice,  under  section  3 
of  that  act  of  1865.  It  is  tacitly  conceded  (and 
it  could  not  be  successfully  denied)  that  at 
tbe  time  the  original  action  was  begun,  ,In 
1883,  a  Justice  of  tbe  i>eace  in  Adair  county 
would  have  Jurisdiction  to  the  extent  of  a 
claim  for  $125  for  the  killing  of  a  bull  by 
a  railroad  train,  If  the  North  Missouri  Railroad 
act  of  1806,  now  invoked,  is  found  Inapplicable. 
Rev.  St  1899,  {g  3835,  3839.  What  is  the 
nature  of  the  privilege  or  immunity  conferred 
on  the  North  Missouri  Bailroad  Company  by 
the  third  section  of  the  act  of  1865,  and  was 
It  transmitted  to  defendant  as  one  of  the 
"charter  rights"  of  that  company,  so  as  to 
deprive  the  Justice  of  Jurisdiction  In  the  orig- 
inal case?  The  section  In  question  purported 
to  exclude  the  Jurisdiction  of  justices  in  ac- 
tions of  trespass  for  killing  stock  except  to 
the  extent  of  jurisdiction  which  Justices  had 
at  that  time  (February  18,  1865)  over  natural 
persons.  The  terms  of  the  section  conferred 
on  Justices  the  same  Jurisdiction  "over  this 
company"  (meaning  the  North  Missouri  Rail- 
road Company)  in  such  cases  as  the  justices 
then  had  over  natural  persons.  By  another 
law,  that  company  was  authorized  to  mort- 


gage its  "franchises  and  ottier  property." 
lAws  Mo.  1863-64,  pp.  53,  57,  U  6.  13.  No 
statute  has  been  cited  to  us,  nor  have  we  been 
able,  on  a  fairly  diligent  search,  to  discover 
any  enactment  which  approaches  the  confer- 
ring of  authority  on  tbe  North  Missouri  Bail- 
road Company  to  mortgage,  sell,  transfer,  oi 
assign  the  privilege  or  Immunity  created  by 
the  third  section  of  the  act  of  1865.  We  con- 
sider that  said  privilege  (for  we  shall  here- 
after for  convenience  so  term  It)  was  purely 
personal  to  tbe  original  company.  It  was 
merely  a  special  modification  of  the  law  of 
1861  (Laws  1861,  p.  23;  Gen.  St  1865.  p. 
697,  S  3),  In  favor  of  the  North  Mlssoori  Rail- 
road Company,  regulating  the  jurisdiction  of 
justices  of  the  peace  in  actions  of  trespass 
against  railroad  companies  for  killing  stock. 
Said  privilege  was  not  even  a  right  indirectly 
appendant  or  appurtenant  to  property,  as  an 
exemption  of  property  from  taxation  has  been 
claimed  to  be.  Yet  such  a  right  or  privilege 
of  exemption  has  been  held  by  the  highest 
authority— first,  not  to  be  transferable  with- 
out an  express  grant  of  power  therefor  (State 
V.  Chicago,  B.  &  K.  C.  Ry.  Co.,  89  Mo.  523. 
14  S.  W.  622;  State  v.  Keokuk  &  W.  B.  Co., 
99  Mo.  80,  12  8.  W.  290,  6  L.  R.  A.  222; 
Railroad  (3o.  ▼.  Berry,  112  XJ.  8.  609,  5  Sup. 
Ct  209,  28  L.  Ed.  831;  Picard  v.  Railroad 
Co.,  130  U.  8.  637,  0  Sup.  Ct  640,  32  L.  Ed. 
1051);  and,  secondly,  not  to  have  been  trans- 
ferred by  the  conveyance  of  the  "property  and 
franchises"  of  the  transferring  company  (Mor- 
gan V.  Louisiana,  93  U.  8.  217,  23  L.  Ed.  860). 
The  principles  declared  in  the  last  five  cases 
cited  point  distinctly  to  the  conclusion  that 
the  privilege  here  In  question,  as  conferred 
by  the  third  section  of  the  act  of  1865,  was 
purely  personal  to  tbe  North  Missouri  Ball- 
road  Company,  and  that  it  constituted  no  bar- 
rier to  the  exercise  of  Jurisdiction  by  tbe  jus- 
tice of  the  peace  In  pronounchig  tbe  original 
Judgment,  on  which  the  suit  at  bar  Is  found- 
ed. The  unique  limitation  of  the  Jurisdiction 
of  justices'  courts  over  actions  of  this  dass 
by  the  tblrd  section,  aforesaid.  Is  a  topic  quite 
distinguishable  from  the  exemption  of  a  rail- 
way corporation  from  the  penal  provisions  of 
the  "double  damage  act"  by  a  special  act  Im- 
posing a  liability  for  single  damages  (La'ws 
Mo.  1864-65,  p.  89,  S  2),  which  was  the 
subject  under  discussioii  in  Daniels  v.  Bidl- 
road  Ck).,  62  Mo.  43.  That  distinction  between 
the  Daniels  Case  and  the  one  at  bar  relieves 
us  of  tbe  necessity  of  determining  how  far  tbe 
authority  of  the  Daniels  Case,  concerning  tbe 
transmissiblUty  of  such  a  privilege  or  immuni- 
ty, is  Impaired  by  the  later  Missouri  declsioiis 
already  mentioned. 

The  learned  circuit  Judge,  In  mllng  on  the 
motion  for  a  new  trial,  was  right  In  holding 
that  plaintiff  was  not  as  a  matter  of  law,  pre- 
cluded from  a  recovery  on  the  facta  In  ert 
dence. 

The  judgment  is  affirmed. 

BLAND,  P.  J.,  and  GOODB.  J^  cpnciu. 

Digitized  by  VjOOQIC 
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CALTj  t.  SHEWMAKEH  et  al.i 

(Court  of  Appeals  of  Kentucky.    Oct  1,  1802.) 

CAKCBUJ^TION  OF  DEED— RBTURN  OF  CON- 
SIDERATION —  ESTOPPEL  OF  GRANTOR  TO 
QUESTION  HIS  TITLB-FAIt.URB  TO  PLEAD 
UMITATION-CONSTRUCTION  OF  WIU#-UFH 
ESTATE— RESTRAINT  OF  ALIENATION. 

1.  A  prantor  aeekfng  a  cancellatton  of  his 
deed,  not  0UI7  on  the  ground  that  it  was  pro- 
cured by  fraud,  but  also  on  the  ground  that  it 
was  void,  as  inconsisteut  with  the  prorlsions 
of  the  will  under  which  the  land  was  held, 
need  not  first  tender  back  the  consideration 
received,  consisting  only  of  $20  and  a  bottle  of 
whisky,  as  defendants  hare  for  many  years 
enjoyed  the  use  of  the  land,  worth  $400  a 
jear,  and  thus  haye  in  their  hands  rents 
amoonting  to  more  than  the  consideration  i»- 
c«Ted. 

2.  The  general  mle  that  a  grantor  is  estop- 
ped to  say  that  be  had  no  title  to  convey  does 
not  apply  where  the  deed  is  obtained  by  fraud, 
or  where  the  weak  hare  been  imposed  upon 
by  the  strong. 

3.  The  statute  of  limitations  must  be  plead- 
ed, and  cannot  ordinarily  be  presented  by  a 
demurrer  to  the  petition. 

4.  Under  a  will  devising  laud  to  3.  and  F., 
"^  be  hdd  by  them  during  their  natural  Uvea," 
and  providing  that  If  J.  dies  leaving  no  chil- 
dren, then  his  share  "to  be  inherited"  by  F. 
and  hia  children,  and  if  F.  dies  leaving  no  chil- 
dren "to  inherit"  his  part,  then  the  same  to 
descend  and  "be  inherited"  by  J.  and  his  chil- 
dren, and.  If  neither  leaves  any  children,  the 
rame  "to  go"  to  M.  and  her  children,  J.  and 
F.  each  takes  only  a  life  estate. 

5.  As  a  limited  restriction  upon  alienation  is 
valid,  a  provision  in  a  will  that  the  laud  de- 
vised thereby  shall  not  be  sold  or  conveyed  by 
the  devisees  until  they  have  beeu  in  possession 
of  it  for  20  years  will  be  enforced. 

Appeal  from  drcult  court,  Washington 
county. 

"Not  to  be  offlcIaOy  reported." 

Action  by  John  B.  Call  against  R.  D. 
Sbewmaker  and  others  to  recover  possession 
of  land,  and  to  require  an  accounting  for 
rents.  Judgment  (or  defendants,  and  plain- 
tiff appeals.    Reversed. 

J.  H.  Thnrman  and  J.  W.  8.  Clements,  for 
appellant.    Nat  W.  Halstead,  for  appellees. 

HOBSOX,  J.  Daniel  Call,  by  his  will  dat- 
ed November  7,  1879,  and  probated  In  Feb- 
ruary, 1880,  devised  certain  land  to  appel- 
lant, John  B.  Call.  The  provisions  of  the 
win  making  this  devise  are  as  follows:  "(8) 
I  will  and  bequeath  unto  my  brother  John 
Call's  two  sons,  John  B.  Call  and  Franklin 
P.  Call,  fifty  acres  of  land  each;  John  B. 
Call's  fifty  acres  to  come  off  of  the  home 
farm,  where  I  now  lire.  (4)  I  will  and  be- 
queatb  all  the  balance  of  my  estate  in  land 
unto  my  brother  John  Call's  two  sons,  nam- 
ed In  tbe  8d  bequest  of  this  my  will,  and  my 
sister,  Mary  Garrett,  to  be  equally  divided 
between  them,  my  sister,  Mary,  to  receive 
one  half,  and  my  brother  John  Call's  two 
sons,  John  B.  and  Franklin  P.,  the  other 
half,  and  this  property  Is  hereby  entailed  as 
follows,  tIs.:    Mrs.  Mary  Oarrett  is  to  have 

'  Reported  by  Edward  W.  Hinei,  Esq.,  of  tha  Frank- 
tort  bar,  and  formerly  state  reporter. 

V  1.  See  OaneellaHon  «l  Instrumuits,  voL  I,  Cent. 
DIK.IM. 


ber's  for  her  use  and  benefit  as  a  home  so 
long  as  she  may  live,  and  the  same  not  to 
be  subjected  to  sale,  by  execution  or  other- 
wise, for  her  own  debts  or  that  of  another, 
and  when  she  dies  to  descend  and  be  inher- 
ited by  her  children;  and  the  property  here- 
by bequeathed  unto  John  B.  and  FrankUn  P. 
Call  is  to  be  held  by  them  during  their  nat- 
ural lives,  with  the  same  restrictions  of  my 
sister,  Mary  Garrett,  with  only  this  exception, 
viz.,  if  John  B.  Call  dies  leaving  no  children, 
then  his  share  to  be  Inherited  by  FrankUn  P. 
Call  and  his  children,  and  If  FrankUn  P.  CaU 
dies  leaving  no  children  to  Inherit  his  part, 
then  the  same  to  descend  and  be  inherited  by 
John  B.  CaU  and  bis  children,  and  If  nei- 
ther of  the  sons  of  my  brother,  John,  leave 
any  children,  then  the  same  to  go  to  my 
sister,  Mary  Garrett,  and  her  children,  and 
that  none  of  the  bequests  In  this  will  shall 
lie  sold  or  conveyed  to  any  person  until  they 
have  been  In  the  possession  of  the  same  for 
twenty  years."  On  Xovember  12,  1889,  or 
within  10  years  after  the  devise  took  effect, 
John  B.  Call  by  deed.  In  consideration,  as 
recited  therein,  of  $1,550  cash  In  hand  paid, 
conveyed  to  R.  D.  Shewmaker  tbe  land  thus 
devised  to  him,  and  on  August  3,  1893.  and 
within  less  than  14  years  after  the  devise 
took  effect.  Call  and  Shewmaker  entered  in- 
to a  written  contract  with  Mary  B.  and 
Shedrick  Williams,  by  which,  as  recited 
therein,  they  agreed  to  sell  and  convey  the 
land  to  them  in  consideration  of  $2,500,— 
$1,000  cash  In  hand  paid,  $734  to  be  paid 
March  1,  1894,  and  tbe  remainder,  $833,  to 
be  paid,  without  Interest  when  the  deed 
was  made;  and  In  this  contract  it  was  stip- 
ulated that  the  deed  was  to  be  made  "when 
the  expiration  of  tbe  twenty  years  expires,  at 
which  time  the  said  John  B.  Call  baa  the 
right  to  make  a  legal  transfer  of  said  land, 
according  to  the  wiU  of  his  uncle,  Daniel 
Call."  On  December  2,  1899,  John  B.  Call 
filed  this  suit  In  equity  against  R.  D.  Shew- 
maker and  Mary  B.  and  Shedrick  Williams, 
In  which  be  set  up  the  provisions  of  his  im- 
de's  will,  above  quoted,  under  which  he 
took  the  land,  and  also  the  deed  made  by  him 
to  Shewmaker,  and  tbe  contract  made  by 
them  with  Mary  E.  and  Shedrick  WUllams, 
and  alleged  that  the  fact  was  that  Shew- 
maker got  him  drunk  with  whisky,  and  that 
the  deed  was  made  when  he  was  In  such  con- 
dition that  he  did  not  know  or  understand 
what  he  was  doing;  that  Shewmaker  paid 
him  nothing  for  the  land,  except  $40  and  a 
bottie  of  whisky,  and  he  immediately  bor- 
rowed back  from  him  $20;  that  the  contract 
with  Mary  E.  and  Shedrick  Williams  was 
also  made  when  be  was  drunk  with  whisky, 
and  In  such  a  condition  that  he  did  not 
know  or  understand  what  he  was  doing,  by 
the  procurement  of  the  defendant  Shew- 
maker; that  the  land  Is  really  worth  about 
$6,000,  and  Its  yearly  rental  value  $400;  that 
both  writings  were  obtained  by  fraud,  and 
passed  to  the  defendant  no  rlght,«ir  Interest 
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In  the  land.  He  prayed  that  he  be  adjudged 
to  be  the  owner  of  the  land,  and  restored  to 
its  immediate  posseBSlon,  and  that  the  de- 
fendants be  held  to  account  for  the  rents 
which  they  had  enjoyed  since  the  making  of 
the  deed.  The  court  sustained  a  general  de- 
murrer to  the  petition. 

It  is  insisted  for  the  appellee  that  appel- 
lant seeking  equity  must  do  equity,  and  that 
be  must  first  return  what  be  has  received 
before  be  can  hare  a  rescission  of  the  con- 
tract for  fraud.  This  Is  the  ordinary  rule, 
but  according  to  the  allegations  of  the  peti- 
tion, the  defendant  only  received  In  fact  $20 
and  a  bottle  of  whisky,  and  the  defendauta 
have  enjoyed  the  use  of  the  land  for  many 
years,  worth  $400  a  year.  The  ground  of  the 
action  is  not  only  that  the  deed  and  con- 
tract were  procured  by  fraud,  but  that  they 
were  void,  being  inconsistent  with  the  provi- 
sions of  the  will  under  which  the  land  was 
held,  and  passed  no  title.  The  papers  show 
on  their  face  that  the  defendants  had  notice 
of  the  state  of  tbe  title,  and  traded  at  their 
peril.  If  they  got  no  title,  they  must  answer 
for  tbe  rent  which  they  received,  in  so  far  as 
they  are  not  barred  by  limitation,  upon  equi- 
table principles,  and  as  upon  the  (ace  of  the 
petition  they  bad  in  their  bauds  more  of 
these  rents  than  tbe  amount  tbe  plaintiff  had 
received  In  consideration  of  the  deed,  It  was 
unnecessary  for  him  to  tender  back  the  $20 
or  bottle  of  whisky  which  be  had  received. 

It  is  also  said  that  a  iwrty  Is  estopped  to 
question  his  own  deed,  or  to  say  he  had  no 
title  to  convey.  This  general  rule  is  subject 
to  some  exceptions.  One  of  these  Is  where 
the  deed  Is  obtained  by  fraud,  or  where  tbe 
weak  have  been  Imposed  upon  by  the  strong. 
If  plaintiff  was  made  drunk  by  Sbewmaker, 
or  while  drunk,  and  Incapable  of  protecting 
himself,  advantage  was  taken  of  his  weak- 
ness, a  court  of  equity  will  give  him  relief. 

It  is  also  earnestly  Insisted  that  the  ac- 
tion is  barred  by  limitation.  Limitation 
most  be  pleaded.  It  cannot  ordinarily  be 
presented  by  a  demurrer  to  the  i>etltlon. 

This  brings  us  to  the  pivotal  question  in 
the  case,  and  that  is,  what  estate  did  Call 
take  in  the  land  under  bis  uncle's  will?  It 
is  earnestly  argued  that  he  took  a  fee  under 
the  will,  and  to  sustain  this  contention  we 
are  referred  to  Carpenter  v.  Hazelrlgg,  103 
Ky.  538,  46  S.  W.  660,  and  Wilson  v.  Hays* 
Ex'r  (Ky.)  58  8.  W.  773,  and  the  authorities 
there  cited.  But  the  difference  In  this  case 
from  any  of  those  cases  is  that  in  this  case 
it  is  stipulated  in  the  will  that  "the  property 
hereby  bequeathed  unto  John  B.  and  Frank- 
lin P.  Call  Is  to  be  held  by  them  during  their 
natural  lives."  Tbe  testator  having,  in  ex- 
press terms,  limited  the  estate  granted  to 
life,  the  rule  applied  In  the  cases  referred  to 
cannot  be  followed  here.  The  testator.  In 
express  terms,  also  declares  that  the  proj)- 
erty  devised  shall  not  be  sold  or  conveyed  to 
any  person  by  the  devisees  until  they  have 
been  in  tbe  possession  of  it  for  20  years. 


While  there  Is  some  conflict  on  the  subject 
the  rule  in  this  state  Is  that  a  limited  t»- 
strlctlon  upon  alienation  is  valid.  Wallace 
V.  Smith  (Ky.)  68  S.  W.  131.  We  are  there- 
fore of  opinion  that  tbe  demurrer  to  tbe  pe- 
tition should  have  been  overruled. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  not  inconsistent  with 
this  opinion. 

FLOOD  T.  FIRST  NAT.  BANK.* 

(Court  of  Appeals  of  Kentucky.  Sept.  SO, 
1902.) 

BANKS  AND  BANKING— DRAFT  WITH  BILL  OP 
LADINQ  ATTACHED-NEaUGBNCB  IN  DELIV- 
ERING GOODS  WITHOUT  PATMBNT— WAIVEB 
OF  NEGLIGENCE. 

1.  Where  plaintiffs  inclosed  draft  to  defend- 
ant bank  tor  collection,  with  bill  of  lading  at- 
tached, for  books  shipped  iu  care  of  defend- 
ant, with  instructions  to  allow  the  drawee 
"ten  days  la  which  to  examine  the  books," 
and  defendant  delivered  the  books  at  once  to 
the  drawee  for  examination,  without  reqnirins 
him  to  pay  the  draft,  and  defendant,  upon  the 
drawee's  refnsal,  after  10  dajs,  to  pay  tbe 
draft  or  return  the  books,  notified  plaintiffs  of 
that  fact,  and  requested  further  mstructious, 
plaintiffs,  by  replying  that  they  bad  written 
the  drawee  to  pay  the  draft  at  once,  and  that 
they  were  at  a  loss  to  understand  his  action, 
as  their  dealings  with  him  theretofore  had 
been  satisfactory,  waived  defendant's  negli- 
gence, if  any.  in  delivering  the  books  for  exam- 
tuation  without  reqnhring  payment  of  draft. 

Appeal  from  circuit  court.  Barren  county. 

"Not  to  be  officially  reiwrted." 

Action  by  T.  H.  Flood  against  the  First 
National  Bank  to  recover  damages  for  de- 
fendant's negligent  failure  to  collect  a  draft 
Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

3.  A.  Conyen,  (or  appellant  W.  !<•  Por- 
ter, for  appellee. 

WHITE.  J.  On  August  15,  1900,  tiie  ap- 
pellant, T.  H.  Flood  &  Co.,  Bent  by  mail  a  let- 
ter to  appellee,  as  follows:  "Please  collect 
and  remit  for  Inclosed  drafts,  Geo.  B.  Halle, 
$225.  B.  of  L.  attached,  for  books  shipped  la 
care  of  the  bank.  Please  allow  Mr.  Haile  ten 
days  In  which  to  examine  the  books,  and  ob- 
lige." The  draft  was  inclosed,  drawn  payable 
at  sight.  Halle  lived  at  TompklnavUle,  which 
Is  some  30  mUes  from  Glasgow,  the  place  of 
business  of  appellee.  The  books  were  sent  by 
appellee  by  way  of  stage  to  Haile,  at  Tnmp- 
klnsvlUe,  with  Information  that  be  had  10 
days  in  which  to  examine,  at  tbe  end  of 
which  time,  if  not  satisfactory,  they  might  be 
returned,  but,  if  satisfactory,  appellee  held  a 
draft  for  $225.  which  must  be  paid.  Halle 
received  tbe  books,  and  at  the  end  of  10  days 
failed  to  pay  for  them,  and  refused  to  snr^ 
render  possession.  It  appears  that  on  Anj;ust 
16,  1900,  Halle  wrote  appellant  that  the  books 
must  come  to  TompkiusvlUe  for  inspection,  ss 
be  could  not  go  to  Glasgow.  To  this  appel- 
lant replied  to  Halle  to  pay  the  draft,  and  ta- 

'  Reported  by  Edward  W.  HInei,  Esq..  of  tin  Fiank- 
tort  bar,  and  formerly  atata  reportar. 
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Ktnict  it  to  hold  tlie  money  (or  tbe  10  daya, 
at  the  end  of  which  time  tbe  books  might  be 
returned  If  tmsatisfactory.  Appellee  never 
saw  thlM  letter,  nor  was  any  fvirtber  Instruc- 
tion sent  It  On  September  22,  1000,  appel- 
lee wrote  to  appellant  as  follows:  "We  let 
Geo.  B.  Halle  have  books  for  ten  days'  ex- 
amination as  per  your  instructions,  and  he 
now  refuses  to  pay  us,  or  to  give  up  the  books. 
We  have  written  him,  but  have  received  no 
reply.  We  understand  that  he  has  left  town, 
leaving  instructions  with  parties  at  the  place 
to  bold  booka.  Shall  we  Instruct  our  attorney 
to  take  steps  to  get  the  money  or  recover  the 
books?"  To  this  appellant  replied:  "We  have 
yours  of  22d  Inst,  and  have  today  written  Mr. 
Haile  to  pay  tbe  draft  which  you  hold  at  once. 
We  are  somewhat  at  a  loss  to  understand  his 
action  regarding  the  transaction,  as  our  deal- 
lags  hitherto  have  been  satisfactory."  After 
these  letters  there  were  various  letters  passed 
between  tbe  parties,  In  which  appellant  would 
urge  a  payment  of  the  draft,  or  return  of  the 
books,  and  appellee  would  ask  for  authority 
to  sue  for  the  money  or  to  recover  possession 
of  tbe  books,  denying  its  liability  In  any  way, 
and  insisting  It  had  followed  Instructions  In 
delivering  the  books  to  Halle  for  examination. 
Appellee  employed  attorneys  to  look  into  the 
matter,  and  they  found  that  Halle  bad  sold 
the  books  to  a  lawyer  In  Tennessee,  and,  upon 
pressing  Halle  for  settlement,  he  sent  to  the 
attorneys  two  notes,  one  for  $100  and  one  for 
$125,  with  surety,  due  In  12  and  18  months, 
to  satisfy  the  claim.  The  attorneys  notified 
appellee  and  the  appellee  notified  appellant  of 
these  notes  made  payable  to  appellant,  but 
the  notes  were  never  accepted  In  satisfaction 
of  the  draft  This  action  was  then  brought 
by  appelant  seeking  to  bold  appellee  liable 
for  tbe  amount  of  the  draft  on  acconnt  of 
n^Ugence  in  delivering  the  books.  Appellee 
resisted,  and  denied  Its  liability.  The  case 
was,  by  agreement,  tried  by  the  court  with- 
Dut  a  Jury,  and  Judgment  rendered  for  appel- 
lee. Tbe  findings  of  fact  by  the  court  are 
that  appellee  was  guUty  of  negligence  In  the 
delivery,  but  that  the  appellant,  with  full 
knowledge  of  all  the  facts,  waived  this  neg- 
igence.  and  declined  to  authorize  an  action 
rf  claim  and  delivery  for  the  books,  but  wrote 
llrect  to  Halle  urging  him  to  pay,  etc.;  and 
:hat  afterwards  appellee  had  exercised  all 
»re  and  diligence  to  recover  the  books  or  col- 
ect  tbe  draft  but  had  failed  to  do  so.  Upon 
bcse  facts  Judgment  was  rendered  for  appel- 
ee.  and  from  that  Judgment  this  appeal  is 
jrcsecuted. 

There  Is  no  proof  of  usage  or  custom  among 
}anks  as  to  drafts  with  bill  of  lading  attached 
ivbCT  examination  is  to  be  permitted,  and.  In 
he  absence  of  such  usage,  tbe  bank  was  left 
o  construe  the  Instruction  to  permit  10  days' 
>xaininatlon  according  to  Its  unders^tnndlng  of 
Jie  language  used.  Appellee  understood  that 
angnage  to  mean  that  Hnlle  was  to  have 
K)ssessioD  of  the  books  for  10  days  in  which 
o  examhie  the  books.    This  was  also  under- 


stood by  appellant  and  by  Haile,  as  Is  shown 
by  the  correspondence  between  them;  but  the 
difference  of  opinion  Is  as  to  whether  Halle 
should  pay  the  draft  on  delivery  of  the  books 
or  at  tbe  end  of  10  days.  Tbe  bank  might 
have  reasonably  concluded  that  appellant  was 
willing  to  risk  the  honesty  of  Haile  so  as  t» 
let  him  have  possession  of  the  books  for  lO 
days  for  examination,  but  was  not  willing  to 
risk  his  solvency,  and  so  sent  tbe  books  with 
draft  attached.  But  the  trial  court  found  the 
fact  to  be  that  payment  must  be  made  before 
any  delivery,  and  that  appellee  was  guilty  of 
negligence  in  tbe  delivery.  In  our  view  of 
the  case  it  is  not  necessary  to  discuss  the  cor- 
rectness of  this  finding.  It  is  clear  that  after 
the  books  bad  been  delivered  without  pay- 
ment of  tbe  draft  and  after  HaUe  bad  re- 
fused to  return  the  books,  appellant  bad  fuU 
notice  of  all  the  facts,  and  was  asked  for  in- 
structions In  the  matter,  and,  with  this  knowl- 
edge and  request  for  further  Instructions,  re- 
mained silent  as  to  the  delivery,  and  failed  to 
give  further  instructions,  or  to  even  claim 
that  appellee  liad  rendered  itself  liable  to  It 
by  the  delivery.  Instead  appellant  wrote, 
"We  have  written  to  Halle  to  pay,"  etc.  This 
was,  under  the  circumstances,  a  waiver  of 
any  action  of  the  bank  In  the  delivery.  Bank 
of  Owensboro  v.  Western  Bank,  13  Bush,  526, 
26  Am.  Rep.  211,  and  cases  cited.  If  appel- 
lant had  meant  to  repudiate  the  delivery,  and 
had,  on  September  24tta,  so  written  appellee, 
it  might  have  easily  gotten  the  books,  then  in 
TompkinsvUle,  according  to  its  Information. 
Instead  of  so  doing,  appellant  writes  that  tbe 
dealings  with  Halle  had  "hitherto  been  satis- 
factory, and  so  we  have  written  him  direct  to 
pay  the  draft"  This  letter  of  appellant  was 
confirmatory  of  tbe  idea  of  the  bank  that  ap- 
pellant would  risk  Halle's  honesty,  and  had, 
therefore,  intended  for  him  to  have  possession 
of  the  books  for  10  days.  The  notes  seem  to 
have  been  executed  by  Haile,  and  bis  father 
as  surety,  without  authority  from  any  person, 
and  have  never  been  accepted,  and  therefore 
have  no  bearing  on  the  case. 

We  perceive  no  error  in  the  Judgment  prej- 
udicial to  appellant,  and  the  same  Is  af- 
firmed. 


JOHNSON  T.  MUTUAL  LIFE  INS.  CX).  OF 
KENTUCKY  et  al.i 

(Court  of  Appeals  of  Kentucky.  Sept  80, 
1902.) 

HUSBAND  AND  WIPE— SEPAnATH  ESTATB!— 
POWER  TO  CONVEY— ESTOPPEL  OF  MARRIED 
WOMAN— RECITALS  IN  DEED. 

1.  Under  Gen.  St  c.  52,  art.  4,  {  17,  provid- 
ing that  "separate  estates  and  trust  estates 
conveyed  or  devised  to  married  women  may 
be  sold  and  conveyed  in  tbe  same  manner  as 
If  such  estates  had  been  conveyed  or  devised 
absolutely,  if  there  be  nothing  in  the  deed  or 
will  under  which  they  are  held  forbidding  the 
same,  aud  if  tbe  husband  (or  trustee  if  there 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  ot  th*  Frank- 
fort bar,  and  formerly  itate  reporter. 
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be  one)  anite  yritb  the  wife  Iii  the  cony^anee," 
where  the  only  restriction  in  the  will  creating 
the  separate  estate  was  that  the  property  was 
not  to  be  sold,  mortgaged,  or  incumoered  for 
the  payment  of  any  liability  of  the  husband, 
the  wife  had  the  right  to  sell  the  property  up- 
on any  terms  that  were  satisfactory  to  her,  or 
to  convey  it  by  deed  of  gift,  proyided  only  that 
her  husband  joined  in  the  conyeyauce. 

2.  Where  husband  and  wife  conveyed  prop- 
erty which  was  the  wife's  separate  estate  to 
one  who  at  once  reconveyed  the  property  to 
the  husband,  each  conveyance  reciting  a  cash 
consideration,  a  subsequent  purchaser  from  the 
husband  was  not'  charged  with  notice  of  the 
fact  that  the  transaction  was  only  colorable^ 
and  intended  to  evade  a  provision  of  the  instm- 
ment  creating  the  estate,  by  which  the  wife 
was  prohibited  from  selling  or  incumbering  the 
property  for  any  debt  of  the  husband. 

3.  As  against  a  subsequent  innocent  pur- 
chaser, a  married  woman  is  estopped  to  deny 
the  recital  of  her  deed  conveying  her  separate 
property  to  the  effect  that  she  had  received 
the  cash  consideration  recited. 

Appeal  from  circuit  court,  JefCerson  count?, 
chancery  division. 

"To  be  officially  reported." 

Action  by  the  Mutual  Life  Insurance  Com- 
pany of  Kentucky  and  others  against  Darwin 
W.  Johnson  and  others  to  enforce  a  mortgage 
lien.  Judgment  for  plaintiffs,  and  defendant 
Mary  L.  Johnson  appeals.    Affirmed. 

Eohn,  Baird  &  Spindle,  for  appellant  Gor- 
don ft  Gordon,  for  appellees. 

O'REAB,  J.  This  action  was  brought  by 
the  Mutual  Life  Insurance  Company  of  Ken- 
tucky against  Darwin  W.  Johnson  and  his 
wife,  Mary  Louise  Johnson,  for  the  purpose 
of  foreclosing  a  mortgage  lien  on  certain  real 
estate  which  had  been  mortgaged  by  Darwin 
W.  Johnson  and  bis  wife,  Mary  Louise  John- 
son, the  appellant,  to  said  company,  to  secure 
a  debt  of  the  said  Darwin  W.  Johnson.  Tbe 
German  National  Bank  held  a  second  mort- 
gage on  this  property,  executed  by  Johnson 
and  his  wife  to  it,  and  for  that  reason  R.  H. 
Courtney,  receiver  of  that  bank,  was  made  a 
party  defendant,  and  has  filed  a  petition  seek- 
ing to  foreclose  his  mortgage  Hen  on  the  same 
property.  The  appellant,  Mary  Louise  John- 
son, answered  both  the  petition  of  the  insur- 
ance company  and  the  petition  of  Courtney, 
receiver,  and  alleges  that,  because  of  the  ex- 
press restriction  of  her  power  to  alienate  the 
property  involved,  contained  In  her  father's 
win,  trader  which  she  holds  the  property,  and 
the  deed  of  partition  made  in  pursuance  of  that 
will,  Bbe  bad  no  power  to  sell  or  mortgage  said 
property  for  her  husband's  benefit,  such  power 
being  expressly  taken  away  from  her  by  said 
will;  and  that,  therefore,  her  deed  and  mort- 
gages upon  which  tbe  appellees  relied  are  of 
no  effect  The  will  of  Richardson  Burge,  de- 
ceased, tbe  father  of  Mrs.  Johnson,  and  the 
deed  of  partition  referred  to,  contained  the 
following  limitation  and  restriction  on  the 
powers  of  Mrs.  Johnson  to  incumber  this  prop- 
erty for  the  payment  of  her  husband's  debt: 
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"And  I  will  and  direct  that  the  two  stores 
which  shall  be  decreed  tmder  said  partition 
to  each  of  my  said  children  shall  vest  In  said 
child  or  children  under  this,  my  will,  as  fol- 
lows: That  is  to  say,  the  two  stores  which 
shall  be  decreed  and  deeded  under  said  pani- 
tlon  suit  to  each  of  my  said  daughters  shall 
vest  in  tbem,  and  each  one,  as  her  separate 
estate,  for  her  own  separate  use  and  behoof 
In  fee,  free  from  the  use,  debts,  and  liabilities 
of  their  husbands,  w  any  they  may  hereafter 
marry,  and  ever  to  remain  free  and  exempt 
from  said  husband's  liabilities,  and  not  to  be 
sold,  mortgaged,  or  Incumbered  for  the  pay- 
ment or  satisfaction  of  any  of  said  husband's 
debts  or  liability,  whether  said  debts  or  lia- 
bilities be  existing  at  the  time  of  such  sale, 
mortgage,  or  incumbrance  or  thereafter  con- 
tracted." Some  years  prior  to  the  execution 
of  the  mortgages  sued  on,  and  after  tbe  deed 
of  partition  had  conveyed  the  property  to  ap- 
pellant, she  and  her  busband,  Darwin  W. 
Johnson,  executed  a  deed  to  one  David  Bart- 
ley,  In  which  the  consideration  was  redted 
as  being  $15,000  cash  In  hand  paid,  and  in 
which  they  conveyed  the  fee-simple  title  to 
the  property  Involved  in  this  litigation.  There- 
after, and  OB  the  same  day.  Hartley  executed 
tbe  deed  to  Darwin  W.  Johnson,  husband  ot 
appellant,  In  which  he  conveyed  to  said  John- 
son the  same  property,  reciting  that  the  con- 
sideration was  $15,000  In  hand  paid.  It  was 
shown  at  the  trial  by  Mrs.  Johnson  that  she 
in  fact  received  nothing  as  consideration  for 
the  conveyance  executed  to  Hartley.  After 
this  conveyance  to  Darwin  W.  Johnson,  he 
borrowed  $10,000  from  the  Mutual  Life  In- 
surance Company  of  Kentucky,  and  executed 
the  mortgage  sued  on  by  It  herein  to  secure 
the  payment  of  the  same.  He  also  executed 
to  the  German  National  Bank  tbe  mortgage 
sued  on  herein  by  R.  Courtney,  receiver  of 
that  bank,  to  secure  tbe  payment  of  $2,500, 
a  part  of  which  was  an  old  debt  of  hia.  and  a 
part  of  which  was  a  debt  thereafter  created 
by  the  loan  of  an  additional  simi  to  Johnson. 
Wben  the  application  for  the  loan  was  made 
to  the  appellee  life  Insurance  company  by 
Darwin  W.  Johnson,  he  represented  the  title 
as  being  In  himself.  Tbe  Insurance  company 
referred  the  matter  to  their  counsel,  tue  >..,>' 
Judge  Mix,  who  Investigated  the  state  of  the 
record,  and  reported  that  Darwin  W.  Johnson 
had  the  fee-simple  title  to  tbe  land,  and  un- 
incumbered save  a  mortgage  to  the  trust  com- 
pany, which  was  to  be  settled  out  of  the  loan 
then  being  sought  Upon  this  state  of  record 
and  facts  the  loan  was  made  to  Darwin  W. 
Johnson.  His  wife  (appellant)  Joined  in  tbe 
mortgages. 

The  following  questions  are  raised  by  ap- 
pellant, and  interestingly  discussed,  but  were 
all  decided  unfavorable  to  her  by  tbe  chan- 
cellor, to  wit:  She  urges:  (1)  That  the  deed 
from  Johnson  and  his  wife  to  Hartley,  and 
the  deed  from  Bartley  immediately  back  to 
Johnson,  was  one  colorable  transjictlon,  was 
bad  for  the  purpose  of  avoiding  Uie  Umlta- 
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tlons  and  restrictions  of  Mrs.  Jobnson's  title, 
and  they  were  not  effective  to  pass  tlie  title 
of  Mrs.  Jolinson  to  ber  husband,  or  to  de- 
stroy the  restrictions  and  limitations  In  ber 
father's  wUL  (2)  That  Mra.  Johnson  is  not 
estopped  by  the  recital  in  her  deed,  or  other- 
\^lse,  from  showing  that  she  did  not  receive 
any  consideration  for  the  conveyance  to  Bart- 
ley,  or  for  the  conveyance  from  Hartley  to 
her  husband,  or  from  showing  that  the  whole 
transaction  was  colorable,  and  done  for  the 
purpose  of  avoiding  the  limitations  and  re- 
strictions on  ber  title  contained  in  the  will  of 
her  father.  (3)  That  the  public  record,  which 
shows  the  limitations  and  restrictions  con- 
tained In  the  will  of  Richardson  Burge,  and 
which  shows  the  simultaneous  execution  and 
recording  of  the  deeds  from  .Tohnson  and  wife 
to  Hartley,  and  from  Bartley  back  to  John- 
son, was  sufficient  notice  to  the  Mutual  Life 
Insurance  (Company  and  to  the  German  Na- 
tional Bank  of  the  fact  that  the  transactions 
by  which  these  two  deeds  were  executed  were 
colorable,  and  that  they  are  bound  by  all  the 
knowledge  which  they  could  have  obtained 
bad  tbey  made  diligent  inquiry,  as  a  reason- 
able and  prudent  man  would  have  made  un- 
der the  circumstances.  These  questions,  em- 
bodying the  defense  of  ap{)ellant,  present  the 
question  of  the  nature  of  Mrs.  Johnson's  title, 
and  whether  it  has  passed  from  her;  or  wheth- 
er, so  far  as  appellees  are  concerned,  she  Is 
estopped  from  denying  that  her  title  has  been 
conveyed. 

The  wlU  of  Richardson  Burge  created  In 
appellant  a  separate  estate  in  this  property. 
Its  sole  limitation  was  that  it  should  be  free 
from  the  debts  and  liabilities  of  any  husband 
that  she  might  have.  The  words,  "as  her 
separate  estate,  for  her  own  separate  use  and 
behoof  In  fee,  free  from  the  use"  of  her  hus- 
band, served  only  to  create  a  separate  estate 
In  fee.  These  estates  came  into  more  favor- 
able regard  by  the  legislature  for  a  period, 
when  it  was  provided  (Rev.  St  c.  47,  art.  4, 
{  17)  that  the  separate  estate  of  a  married 
woman  could  not  be  alienated  by  her,  even 
tbongh  her  husband  Joined  in  the  conveyance; 
nor  conld  It  be  charged  or  Incumbered  but  by 
order  of  a  court  of  equity,  and  then  only  for 
the  purpose  of  exchange  and  reinvestment, 
which  was  required  to  be  under  the  super- 
vision of  the  court  If  the  property  was  a 
Kif  t  to  her,  and  the  donor  or  his  personal  rep- 
resentative consented  to  it,  the  wife  might 
convey  her  separate  estate.  Thus,  substan- 
tially, the  state  of  the  law  on  this  subject  con- 
tinued till  the  adoption  of  the  General  Stat- 
utes, wboi  a  radical  departure  was  adopted; 
section  17,  art.  4,  c.  52,  providing:  "Separate 
estates  and  trust  estates  conveyed  or  devised 
to  married  women  may  be  sold  and  conveyed 
in  the  same  manner  as  If  such  estates  had 
been  conveyed  or  devised*  absolutely.  If  there 
be  nothing  in  the  deed  or  will  under  which 
they  are  held  forbidding  the  same,  and  if  the 
bnatrand  (and  trustee,  if  there  be  one,)  unite 
with  the  wife  In  the  conveyance.  But  her 
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Interest  shall  be  the  same  in  the  proceeds  as 
It  was  in  the  estate."  Independent  of  spe- 
cific limitations,  the  effect  of  the  deed  or  will 
creating  the  separate  estate  was  merely  to  ex- 
clude the  husband  from  what  would  have 
been  his  legal  right  with  respect  thereto  had 
the  estate  been  the  wife's  general  property,— 
that  Is,  the  right  to  use  the  wife's  land  rent 
free,  or  to  himself  appropriate  the  rents;  and, 
in  case  of  personal  property,  to  convert  It 
title  and  possession,  to  his  own  use.  Save 
during  the  time  when  the  Revised  Statutes, 
supra,  were  In  effect,  and  unless  restricted 
specifically  by  the  Instrument  creating  the 
estate,  the  wife  could  bargain,  barter,  sell, 
or  exchange  her  separate  estate,  her  husband 
(and  trustee,  If  any)  Joining  In  the  convey- 
ance. She  could  mortgage  it  She  could  dis- 
pose of  It  by  will,— even  to  her  husband.  Sec- 
tion 4,  c.  118,  Gen.  St;  Parrott  v.  KeUey,  79 
Ky.  490.  For  aught  that  we  can  see  to  the 
contrary,  she  could  make  a  valid  deed  of  gift, 
provided  her  husband  or  trustee,  if  any,  Joined 
in  the  conveyance.  2  Story,  Eq.  Jur.  {  1398. 
This  section  of  the  General  Statutes  was  in 
;  force  when  the  mortgages  sued  on  were  ex- 
ecuted, and  when  the  will  creating  this  estate 
became  effective.  In  addition  to  the  neces- 
sary limitation  upon  this  estate  to  make  it  a 
separate  estate,  to  wit  the  exclusion  of  the 
husband's  legal  dominion  and  title,  the  will 
creating  it  had  Imposed  an  additional  and  cus- 
tomary one,  viz.,  that  It  should  not  be  charged 
for  any  debt  or  liability  of  the  husband.  This 
limitation  was  necessarily  confined  to  the  time 
while  the  wife  held  the  tlOe,  for  It  was  In- 
tended, not  as  a  charge  upon  the  property, 
but  as  a  protection  of  the  wife's  Interest  while 
she  owned  It  If  she  In  fact  had  sold  It  for 
$15,000,  as  she  undoubtedly  had  the  legal 
right  to  do,  and  the  husband  had  subsequent- 
ly acquired  the  title,  it  would  not  be  urged 
that  the  limitation  imposed  by  this  deed 
would  apply  then  to  the  property.  Therefore 
we  conclude  that  the  wife  had  the  sight  to 
sell  this  property,  to  mortgage  it  (but  not  for 
her  husband's  debts),  or  to  convey  It  by  deed 
of  gift.  There  being  no  trustee.  It  was  only 
necessary  that  her  husband  Join  In  the  con- 
veyance. When  conveyed,  the  property  Wfis 
no  longer  separate  estate.  It  became  subject, 
as  any  other  property,  to  any  lawful  use  to 
which  Its  owner  saw  proper  to  put  it  In 
other  words,  the  separate  estate  of  a  married 
woman,  under  the  General  Statutes,  supra, 
was  subject  to  her  sole  control  and  disposi- 
tion in  any  manner  that  she  might  choose  to 
make  of  it  subject  to  one  restriction  (that 
It  should  not  be  used  by  her  husband),  and 
one  condition  (that  the  husband  and  trustee,  it 
any,  should  Join  in  the  conveyance  of  it).  If 
she  sold  It,  the  proceeds  were  by  statute  Im- 
pressed with  the  same  character.  She  was 
not  prohibited,  as  she  was  under  the  Revised 
Statutes,  from  incumbering  it  for  her  own 
liabilities,  from  selling  or  exchanging  it  at  an 
inadequate  price.  Anything  that  she  might 
have  done  with  it  had  she  been^ single,^  Bb^ 
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could  do.  3  Pom.  Kq.  Jnr.  {  26;  Llllard  v. 
Turner,  16  B.  Mod.  874.  If  the  will  or  deed 
creating  the  estate  Imposed  conditions  or  re- 
strictions other  than  the  statutory  ones,  the 
terms  of  the  creating  instrument  must  be 
looked  to  for  their  extent 

In  the  important  case  of  Scarborough  y. 
Watklns,  9  B.  Mon.  540,  60  Am.  Dec.  528, 
opinion  by  Judge  Simpson,  the  court  treats  of 
various  phases  of  conveyances  of  married 
women's  property  by  deeds  of  bargain  and 
sale  or  gift.  That  case  involved  a  transac- 
tion where  the  wife  and  her  husband  con- 
veyed her  land  to  a  stranger  for  the  purpose 
of  reconveylng  it  to  the  husband,  so  as  to 
invest  him  with  the  title.  It  was  her  gen- 
eral estate.  On  one  particular  point  the  de- 
cision in  that  case  strikes  us  as  being  aptly 
in  point  here.  It  is:  "The  statutes  authoriz- 
ing a  married  woman  to  execute  a  deed  of 
conveyance  in  conjunction  with  her  husband 
make  the  deed,  when  acknowledged  by  the 
parties,  with  certain  legal  formalities  upon 
the  part  of  the  wife,  and  recorded,  as  effectual 
for  every  purpose  as  If  she  were  an  unmar- 
ried woman.  These  statutes  are  sufficiently 
comprehensive  to  empower  a  married  woman 
to  make  a  deed  of  any  description;  not  mere- 
ly a  deed  of  bargain  and  sale,  founded  upon 
a  valuable  consideration,  but  a  deed  of  gift 
or  of  mortgage,  or  release,  or  a  deed  of  con- 
veyance for  any  purpose  whatever."  The 
statute  there  construed,  in  its  extent  as  em- 
powering a  married  woman  to  convey  her 
general  estate,  is  in  no  particular  more  com- 
prehensive than  the  one  involved  In  this  case, 
treating  of  her  power  to  convey  her  separate 
estate.  In  the  same  case  and  opinion  It  was 
further  held:  "Upon  the  question  of  a  sup- 
posed improper  Influence  by  the  husband,  In 
cases  like  the  present,  the  rule  in  equity  as  to 
the  power  of  a  married  woman  to  bestow  her 
separate  property  upon  her  husband  has  an 
Important  bearing.  Her  right  to  give  her  sep- 
arate estate  to  her  husband  Is  firmly  estab- 
lished. •  It  is  true,  courts  of  equity  examine 
every  such  transaction  with  great  caution,  and 
with  some  apprehension  of  undue  Influence; 
but  unless  such  influence  is  evinced,  the  gift 
win  be  considered  valid.  2  Story,  Eq.  Jur. 
764,  765;  Clancy,  Mar.  Wom.  350."  We 
therefore  conclude  that  appellant  had  the 
right  to  sell  her  separate  property  upon  any 
terms  that  were  satisfactory  to  her,  or  to  con- 
vey it  by  deed  of  gift  provided  only  that  her 
husband  joined  in  the  conveyance.  The  wis- 
dom or  folly  of  this  transaction  is  no  more 
subject  to  the  court's  approval  or  disapproval 
than  Is  that  of  other  contracts  between  com- 
petent persons. 

It  is  argued  that  this  transaction  is  color- 
able, is  patently  an  attempt  to  defeat  the 
provision  of  the  will  restricting  the  estate 
from  Incumbrance  for  the  debts  of  appel- 
lant's husband:  that  the  two  deeds  were  in 
fact  but  parts  of  one  transaction,  and  were 
without  consideration;  that  the  facts  shown 
as   above   stated   are   sufllciently  apparent 


from  an  Inspection  of  the  record  of  the  two 
conveyances,  Johnson  and  wife  to  Bartlett 
and  Bartlett  to  Darwin  W.  Johnson;  that  the 
purpose  of  the  parties  was  to  make  the 
wife's  property  liable  to  the  husband's  debts 
in  spite  of  the  provisions  of  the  father's  will 
giving  her  the  property;  that  the  subsequent 
purchaser  or  mortgagee  must  be  charged 
with  notice  of  the  facts;  and  that  the  con- 
veyances are  void.  Waiving  for  a  time 
whether  the  wife  might  not  by  a  deed  of 
gift,  properly  executed,  have  invested  her 
husband  with  the  title  to  this  property,  we 
come  to  an  examination  of  appellant's  con- 
tention above  outlined.  We  bave  stated,  and 
It  will  not  be  gainsaid,  tbat  Mrs.  Johnson 
had  the  legal  right  to  sell  her  property,  her 
husband  Joining.  Supi)ose  she  had  sold  It 
for  115,000  in  fact  which  was  really  the  hus- 
band's means,  and,  to  satisfy  the  notion  of 
counsel,  say  they  caused  the  conveyances  to 
be  made  exactly  as  appears  in  this  case,  what 
is  there  in  the  will  quoted  that  prevents  the 
title  from  passing?  It  undoubtedly  would 
have  been  a  valid  transaction  In  law  and 
equity.  We  may  as  well  say  here  that  there 
Is  no  question  of  bad  faith,  or  frand  prac- 
ticed or  attempted  against  the  wife,  nor  ques- 
tion tbat  $15,000  was  a  fair  and  adequate 
consideration  for  the  property.  What  was 
there  in  the  appearance  of  this  transaction  to 
Indicate  other  than  that  the  husband  was 
buying  this  property,  and  actually  paying  for 
It  and  took  this  method  of  taking  over  the 
title,  from  the  fact  that  the  wife's  convey- 
ance direct  to  her  hnsband  might  be  void, 
because  of  her  lack  of  ability,  under  the 
statute,  to  convey  her  separate  estate,  unless 
the  husband  Joined  in  the  instrument  as 
grantor?  To  our  minds,  the  conveyances  do 
not  present  such  an  appearance  as  should 
arouse  the  suspicions  of  an  ordinarily  cau- 
tious inquirer.  But  if  they  had  aroused  this 
suspicion,  to  what  would  his  Inquiry  proba- 
bly have  led  blm?  For  It  Is  to  be  noted  that 
the  purchaser  put  on  inquiry  la  chargeable, 
not  necessarily  with  the  truth,  bnt  with  such 
knowledge  as  he  would  probably  bave  gained 
bad  he  Inquired.  Here  he  would  likely  and 
most  reasonably  have  gone  to  the  contract- 
ing parties.  To  learn  what?  Whether  the 
recited  consideration  had  actually  passed? 
That  question  they  bad  already  answered. 
Each  of  them  had  said— the  wife  on  privy 
examination  before  the  officer  taking  the  ac- 
knowledgment—that the  consideration  named 
had  been  paid  at  the  time  the  deeds  were 
made.  These  statements  were  as  unequKo- 
cal  as  any  other  the  parties  could  have 
made  on  that  subject  and  were  such  as  to 
settle,  and  not  to  raise,  doubts.  If  these 
statements  could  not  be  believed,  then  why 
ask  them  any  questions?  Nor  could  the  in- 
quirer have  gone  to  the  draftsman  of  the 
deed,  if  a  lawyer,  even  if  known  ^there  1* 
nothing  showing  who  the  draftsman  was). 
for  his  information  gained  from  his  clleots 
was  privileged,  and  he  could  only  bave  re- 
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ferred  him  to  the  parties.  We  hold  that  this 
transaction  presented  no  such  peculiar  fea- 
ture aa  to  reasonably  raise  a  donbt  of  the 
bona  fides  of  the  transaction,  and  that  a  sub- 
sequent purchaser  had  the  right  to  accept  as 
true  what  the  parties  to  the  transaction  had 
unequivocally  asserted  to  be  the  truth. 

This  section  of  the  General  Statutes  (chap- 
ter 52,  art.  4.  S  17)  was  passed  to  enlarge  the 
rights  of  married  women  with  respect  to 
their  separate  estates.  It  was  the  evident 
purpose  of  the  legislature  to  remove  those 
restrictions  contained  in  the  Revised  Stat- 
utes that  had  been  found  burdensome  to 
married  women  because  they  hampered  the 
use,  and  defeated  in  many  instances  the 
practical  enjoyment  of  this  class  of  property 
by  its  owners.  When  the  legislature  deter- 
mined to  again  permit  married  women  to 
deal  with  and  sell  their  separate  estates, 
subject  only  to  the  "veto  right"  of  the  hue- 
l>and,  in  requiring  that  he  should  Join  in  the 
conveyance.  It  must  be  presumed  that  it  was 
intended  by  the  lawmaking  body  to  facilitate, 
and  not  to  uselessly  embarrass  or  Impair, 
this  new  privilege.  When  she  was  thus  al- 
lowed to  sell  her  property,  it  would  be  to 
frustrate  the  beneficent  purpose  of  the  legis- 
lature to  bold  that  the  purcbaselis  of  a  mar- 
ried woman's  separate  property  would  be 
subjected  to  harassing  doubts,  and  possible 
litigations  and  losses  not  Involved  In  similar 
transactions  with  unmarried  women  or  men. 
It  wonid  be  to  detract  from  its  selling  value 
in  proportion  to  the  doubts  and  difficulties 
enconntered  by  purchasers.  The  rule  is, 
statutes  are  liberally  construed  in  order  to 
^ectnate  their  purpose.  Section  480,  Ky.  St 
Tlierefore  a  construction  of  a  statute  intend- 
ing to  enlarge  the  property  rights  and  con- 
tractual ability  of  a  class  will  be  rejected 
which  tends  to  destroy  or  impair  the  value 
of  those  very  rights  and  privileges.  The  cir- 
cuit conrt  based  its  Judgment  in  part  upon 
the  principle  of  estoppel.  It  is  claimed  that 
appellee  having  acted  upon  the  faith  of  the 
recitals  in  Mrs.  Johnson's  deed  that  she  had 
received  the  full  cash  consideration  of  $1S,- 
000  recited  in  the  deed,  she  would  not  be 
heard  now  to  say  to  appellee  that  her  pre- 
Tlons  statement  was  not  true,  and  thereby 
reclaim  the  property  from  appellee.  The 
question  is,  to  what  extent  may  a  married 
woman,  by  her  conduct  or  statements,  estop 
herself  from  subsequently  asserting  the  con- 
trary, where  the  rights  of  those  misled  by 
her  are  to  be  affected?  It  is  not  questiona- 
ble tiiat  a  single  woman,  or  a  man,  would 
have  been  estopped  by  the  concurrence  of 
facts  shown  in  this  case.  Why  not  the  mar- 
ried woman,  too?  But  for  her  conduct,  her 
voluntary  and  willful  statement  solemnly 
declared,  and  made  a  public  record  for  the 
purpose  of  being  acted  on,  and  with  the 
knowledge  that  it  would  be  acted  on  by  oth- 
ers in  dealings  with  reference  to  this  prop- 
erty, api>ellee8  would  not  have  parted  with 
their  money  upon  these  mortgages. 


The  courts  have  not  been  uniform  in  ap- 
plying the  doctrine  of  estoppel  to  acts  of 
married  women.  We  shall  not  attempt  a 
discussion  of  the  question  further  than  it 
affects  her  separate  property.  Pom.  Eq.  Jur. 
i  418,  thus  states  the  matter:  "Upon  the 
question  how  far  the  doctrine  of  equitable 
estoppel  by  conduct  applies  to  married  wo- 
men, there  is  some  conflict  among  the  deci- 
sions. The  tendency  of  modem  authority, 
however,  is  strongly  towards  the  enforce- 
ment of  the  estoppel  against  married  wo- 
men as  against  persons  sul  Juris,  with  little 
or  no  limitation  on  account  of  their  disabili- 
ty. This  is  plainly  so  in  states  where  the 
legislature  has  freed  their  property  from  all 
interest  or  control  of  tlieir  husbands,  and 
has  clothed  them  with  partial  or  complete 
capacity  to  deal  with  it  as  though  they  were 
single."  In  Herm.  Estop.  {  1105,  It  is  stat- 
ed: "Under  various  statutes  removing  the 
common-law  disabilities  from  married  wo- 
men, corresponding  liabilities  have  necessa- 
rily been  Imposed  on  them.  They  take  the 
dvll  rights  and  privileges  conferred  subject 
to  all  the  incidental  and  correlative  burdens 
and  obligations,  and  their  rights  and  obliga- 
tions are  to  be  determined  by  the  same  rules 
of  law  and  evidence  by  which  the  rights  and 
obligations  of  the  other  sex  are  determined 
under  like  circumstances.  To  the  extent  and 
in  the  matters  of  business  In  which  they  are 
permitted  by  law  to  engage  they  owe  the 
same  duty  to  those  with  whom  they  deal 
and  to  the  public,  and  may  be  bound  in  the 
same  manner  as  if  they  were  unmarried. 
Their  common-law  incapacity  cannot  serve  as 
a  shield  to  protect  them  from  the  consequen- 
ces of  their  acts,  where  they  have  statutory 
capacity  to  act  A  married  woman  is  sui 
Juris  to  the  extent  of  the  enlarged  capacity 
to  act  conferred  by  statute,  and  may  be  so 
estopped  by  her  acts  and  declarations,  and  is 
subject  to  all  the  presumptions  which  the 
law  Indulges  against  others  with  full  ca- 
pacity to  act  for  themselves."  In  Bigelow 
on  Estoppel  it  is  observed:  "At  common 
law  a  married  woman,  according  to  the 
weight  of  authority,  is  not  estopped  at  law 
or  in  equity  by  her  covenants  of  warranty, 
or  by  her  recitals,  except  in  regard  to  her 
equitable  separate  estate."  Page  329.  As 
to  statutory  separate  estates,  substantially 
the  same  doctrine  Is  applied.  Kelly  v.  Tur- 
ner, 74  Ala.  613;  Harden  v.  Darwin,  77  Ala. 
472.  This  question  seems  to  have  been  dis- 
cussed by  this  court  only  incidentally,  and 
we  might  say  collaterally,  some  two  or  three 
times.  In  Wright  v.  Arnold,  14  B.  Mon.  638, 
61  Am.  Dec.  172,  the  wife  stood  by  without 
objection,  and  suffered  her  husband  to  sell 
her  chose  In  action.  She  did  not  controvert 
her  husband's  right  to  sell  it  The  court 
said:  "She  must  be  regarded  as  having  in- 
duced the  purchaser  to  make  the  contract 
and  under  such  chxiumstances  it  would  be 
clearly  Inequitable  to  deprive  him,  at  her  in- 
stance, of  the  benefit  of  the  purchase."  Jf  be 
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court  further  declared  that  "the  doctrine  la 
well  settled  that  neither  infancy  nor  cover- 
ture will  constitute  any  excuse  for  conduct 
which  In  other  persons  would,  as  it  regards 
purchasers  for  a  valuable  consideration,  be 
deemed  unjust  and  fraudulent"  In  Heck  v. 
Fisher,  78  Ky.  646,  It  was  said:  "While  It 
Is  true,  as  said  In  Kennedy  v.  Ten  Broeck,  11 
Bush,  251,  that  a  feme  covert  can  only  di»- 
Iiose  of  her  lands  In  this  state  In  the  man- 
ner pointed  out  by  the  statute,  it  does  not 
follow  that  she  may  not  be  estopped  to  as- 
sert title  which  her  conduct  has  misled  in- 
nocent parties  to  their  prejudice."  In  that 
case  the  wife  bad  suffered  the  husband  to 
place  valuable  Improvements  on  her  land, 
and  in  the  suit  of  his  creditors  to  subject  It 
she  objected  that  she  could  be  deprived  of 
title  in  the  manner  only  pointed  out  by  the 
statute.  In  Connolly  v.  Branstler,  3  Bush, 
702,  06  Am.  Dec.  278,  the  court  held  the  wife 
estopped  from  asserting  dower  In  her  hus- 
band's estate,  she  having  announced  at  the 
sale  of  his  lands  that  she  would  not  claim 
dower  against  any  one  who  would  become  a 
purchaser.  This  court  said:  "Although  her 
declaration  to  the  bidders  did  not  legally 
alienate  her  dower,  yet,  the  sale  being  made 
on  the  faith  of  it,  she  is  equitably  estopped 
from  asserting  dower  against  the  purchaser; 
for  the  disability  of  coverture  could  not  ex- 
onerate her  from  fraud."  While  It  la  true 
that  these  cases  seem  to  concern  only  the 
general  estate  of  the  married  women,  we 
fall  to  perceive  why  the  salutary  principles 
announced  may  not  be  applied  as  well  to 
oases  where  her  separate  estate  Is  Involved. 
Estoppel  operates  not  so  much  upon  the  es- 
tate as  upon  the  conscience.  Another,  near- 
er In  point  60  far  as  dealing  with  the  ques- 
tion of  estoppel  and  the  separate  estate  of 
the  feme,  is  Railway  Co.  v.  Stephens,  06  Ky. 
403.  29  S.  W.  14,  48  Am.  St.  Rep.  803.  In 
that  case  Mrs.  Minor,  a  married  woman,  un- 
dertook to  convey  a  right  of  way  to/ her  land 
(held  as  her  separate  estate)  to  appellant  rail- 
way company.  Her  husband  joined  in  the 
deed.  It  was  never  acknowledged  aa  re- 
quired by  statute,  nor  lodged  for  record. 
The  railway  company  having  entered  on  the 
land  and  built  its  road,  she  sued  to  recover 
the  damages.  The  plea  of  estoppel  was 
nrged  against  her  recovery,  and  denied  by 
this  court.  The  deed  of  the  married  woman, 
to  be  effective  as  a  deed,  must  have  been 
acknowledged  and  lodged  for  record.  Sec- 
tion 507,  Ky.  St.;  chapter  24,  {  21,  Gen.  St 
The  court  said:  "The  case  Is  to  be  detet^ 
mined  as  if  she  never  signed  the  instrument 
•  •  •  She  Is  not  charged  with  the  per- 
petration of  any  fraud  or  misrepresentation. 
If  she  has  attempted  to  convey  her  lands, 
and  failed  to  do  so  In  the  manner  required 


by  the  statute.  It  Is  as  If  she  had  not  made 
the  attempt"  The  court  will  not  substitute 
any  other  act  for  the  one  provided  by  stat- 
ute for  the  conveyance  of  the  married  wo- 
man's property.  But  where  she  has  com- 
plied with  the  statute  in  every  pardcnlar, 
then  she  is  acting  within  the  scope  permitted 
to  her.  In  all  connected  with  that  deed  she 
acts  as  a  feme  sole,  the  prior  conditions  to 
her  acting  at  all  having  been  first  satisfied 
Grout  V.  Townsend.  2  HIU,  554.  The  reason 
for  this  seems  to  us  to  be  sound  and  jost 
The  law  permits  her  to  sell  her  land  and  to 
convey  it  She  has  conveyed  it  in  the  man- 
ner pointed  out  by  the  statute.  To  make  that 
conveyance  valid,  the  bargain  and  sale,  the 
consideration  and  grant  therein  recited,  are  es- 
sential. As  against  a  subsequent  Innocent  pur- 
chaser who  has  relied  on  her  statement  as  to 
the  requisite  consideration  and  conveyance 
named,  she  ought  not  to  be  heard  to  deny  it 
To  permit  It  would  be  to  suffer  her  to  nullifr 
the  very  thing  she  had  been  permitted  to  do, 
and  to  commit  a  wrong,  characterized  In  Con- 
nolly y.  Branstler,  supra,  as  a  fraud.  A 
highly  interesting  and  learned  discussion  of 
this  question  may  be  found  In  Williamson  v. 
Jones  (W.  Va.)  27  S.  E.  411,  4  Am.  &  Bag. 
I>ec.  Bq.  362.  The  language,  of  the  supreme 
court  of  Indiana,  in  King  v.  Ray,  56  Ind.  I 
(although  that  case  has  not  escaped  critlclsin 
by  both  Judge  Seymour  D.  Thompson,  in  the 
Central  Law  Journal,  and  Mr.  Bigelow  in  his 
work  on  Estoppel),  appears  to  us  a  fair  state- 
ment of  the  correct  principle.  Said  that 
court:  "The  statute  which  enables  her  [a 
married  woman]  thus  to  convey,  during  cover- 
ture, the  lands  held  in  her  own  right  Im- 
poses upon  her  as  a  corollary  all  the  obliga- 
tions of  the  conveyance,  save  those  which  the 
statute  itself  excepts;  for  It  would  be  an  ab- 
surdity to  say  that  she  had  passed  her  lands, 
if  she  could  take  them  back  again.  And  tbe 
estoppel  does  not  depend  upon  the  obligation 
of  the  covenant  of  warranty,  although  the 
books  sometimes  loosely  say  so.  It  depends 
upon  good  faith,  right  conscience,  fair  deal- 
ing, and  sound  justice.  When  a  person  com- 
petent to  act  baa  solemnly  made  a  deed,  he 
shall  not  be  allowed  to  gainsay  it  to  the  in- 
jury of  those  whom  he  had  misled  thereby," 
—citing,  among  others,  Massle  v.  Sebastian, 
4  Bibb,  433;  Grout  v.  Townsend.  2  HUl.  654; 
Van  Renssellaer  v.  Kearney,  11  How.  297.  13 
L.  Ed.  703.  We  therefore  hold  that  In  a  deed 
conveying  her  separate  property,  when  ex- 
ecuted as  required  by  statute,  a  married 
woman  may  estop  herself,  as  against  subse- 
quent Innocent  purchasers,  by  recitals  of  es- 
sential facts  in  the  deed. 

The  judgment  of  the  circuit  comrt,  being  in 
accord  with  these  conclusions,  is  affirmed. 
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HANCOCK  V.  HANCOCK'S  ADM'B. 


AFRICAN    BAPTIST    CHURCH    OF    LEB- 
ANON T.  WHITE  et  al.i 
(Court  of  Appeals  of  Kentucky.     Sept.  24, 
1902.) 

RRUQIOUS  SOCIETIES— KLBCTION  OF  CHURCH 
TRUSTEES— RES  ADJDDICATA. 
1.  In  an  action  by  persous  claiming  to  be  the 
trustees  of  a  churcli,  seeking  au  injunction  to 
prevent  defeudauts  from  interfering  witii  plain- 
tiffs in  the  control  of  the  church  property,  it 
being  admitted  that  in  January,  1901,  a  judg- 
meut  was  duly  rendered  to  the  effect  that  de- 
fendants were  the  legally  elected  trustees  of 
the  church,  the  burden  was  on  plaintiffs  to 
show  that  at  au  election  regularly  held  since 
that  time  they  had  been  elected  to  succeed 
defendants. 

Appeal  from  circuit  court,  Marlon  county. 

"Not  to  be  oflBclally  reported." 

Action  by  Moses  Ray  and  others,  troBtees  of 
the  African  Baptist  Church  of  Lebanon,  against 
Frank  White  and  others  for  an  Injunction. 
Judgment  for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

S.  A.  Rassell,  for  appellants.  Jno.  Mc- 
Cbord  and  H  S.  McElroy,  for  appellees. 

WHITE,  J.  This  action  Is  brought  by  ap- 
pellants, Itay,  Gates,  and  Morgan,  claiming  to 
be  trustees  of  tbe  African  Baptist  Church  of 
Lebanon,  against  the  appellees,  seeking  an  In- 
jnnctlon  to  prevent  an  Interference  with  plain- 
tiff In  tbe  control  and  management  of  the 
church  property.  The  answer  denied  that 
Ray,  Gates,  and  Morgan  were  tbe  trustees  or 
were  men'bers  of  tbe  church,  but  alleged  that 
the  trustees  of  said  church  were  Frank  White, 
John  Hughes,  Joe  Johnston,  George  Graves, 
and  Pompey  Elder,  and  that  in  an  action  In 
the  Marion  circuit  court  between  these  same 
parties  It  was  adjudged  at  the  January  term, 
1901,  that  these  parties  were  tbe  legal  trus- 
tees, and  denied  that  since  that  judgment  was 
rendered  there  had  been  an  election  of  church 
ofRcers  and  trustees  to  fill  their  places.  On 
this  single  Issue,  as  to  which  set  were  the  duly 
elected  trustees  of  the  church,  much  proof  was 
taken,  the  judgment  of  January,  1901,  being 
admitted.  It  was  claimed  by  appellants  that 
they  had  been  elected  after  the  judgment  was 
rendered.  On  trial  on  tbe  proof  the  court  be- 
low dismissed  the  i)etltlon,  and  hence  this  ap- 
peal. 

It  being  admitted  that  the  Marlon  circuit 
court  adjudged  in  January,  1901,  that  appel- 
lees were  the  trustees  of  ttie  church,  and  as 
such  were  entitled  to  have  control  of  the  prop- 
erty, the  Inirden  was  on  appellants  to  show 
that  at  an  election  regularly  called  and  held 
according  to  the  rules  of  the  church  they  had 
been  elected  to  succeed  the  appellees.  In  our 
opinion,  this  they  fall  to  do.  By  virtue  of 
that  judgment,  tbe  appellees  are  trustees  of 
that  church  until  their  successors  are  regu- 
larly and  duly  selected  by  the  church  accord- 
ing to  Its  rules.  x 

There  appears  no  error  In  tbe  judgment,  and 
the  same  Is  affirmed. 

•Reported  by  Edward  W.  Htnes,  Esq., of  tbe  ITrank- 
tort  bar,  and  formerly  state  reporter. 


HANCOCK  V.  HANCOCK'S  ABM'B.i 

(Court  of  Appeals  of  Kentacky.    S^.  30, 
1902.) 

COnNTKROLAIU  AND  SET-OrF— IMPLIED  CON- 
TRACT TO  PAY  BOARD— SETTLEMENT  OF 
PARTNERSHIP- DEPARTURE  IN  PLEADING. 

1.  In  au  action  by  an  administrator  to  re- 
cover the  price  of  articles  purchased  by  de- 
fendant at  tbe  administrators  sale,  debts  due 
the  defendant  from  the  intestate  were  not 
pleadable  as  a  counterclaim,  as  they  did  not 
grow  out  of  the  same  transaction  as  the  ac- 
count sued  on. 

2.  In  au  action  by  an  administrator  to  re- 
cover a  debt  contracted  to  him,  debts  due  to 
defendant  from  the  decedent  cannot  be  pleaded 
as  a  set-off,  as  the  demands  are  not  mutual. 

8.  A  contract  of  partnership  between  E.  and 
his  brother,  J.,  providing  that  J.  was  to  fur- 
nish certain  services  to  the  firm,  and  was  "to 
board  himself,"  was  not  a  contract  ou  the 
part  of  J.,  who  lived  with  E.,  to  pay  board. 

4.  Under  BCy.  St.  S  2178,  provldmg  that  any 
person  other  than  the  keeper  of  a  tavern  or 
house  of  private  entertainment,  who  shall  en- 
tertain another  in  his  house,  not  making  an 
agreement  for  compensation  therefor,  shall  not 
recover  anything  against'  the  person  so  enter- 
tained, or  against  his  estate,  there  can  be  no 
recovery  for  board  by  a  person  other  than  the 
keeper  of  a  tavern  or  of  a  private  house  of  en- 
tertainment, unless  it  was  understood  by  tb« 
parties  that  the  host  was  to  demand  pay,  and 
assented  to  at  the  time. 

5.  Where  a  surviving  partner  and  tbe  ad- 
ministrator of  the  deceased  partner  continued 
the  business  of  the  partnership  for  a  short 
while,  the  surviving  partner  was  not  entitled 
to  recover  for  services  during  that  time,  which 
under  the  partnership  contract  he  was  to  fur- 
nish. 

6.  In  an  action  by  an  administrator  to  recov- 
er tbe  price  of  articles  purchased  by  defendant 
at  tbe  administrator's  sale,  iu  which  plaintiff, 
by  his  reply  to  defendant's  answer,  counter- 
claim, and  set-off,  asked  for  the  settlement 
of  a  partnership  between  his  intestate  and  de- 
fendant, the  action  for  a  settlement  might  have 
been  properly  dismissed  by  the  court  without 
prejudice,  as  a  departure  from  the  original 
cause  of  action. 

7.  An  order  of  the  circuit  court  granting  a 
cross-appeal  will  be  disregarded,  as  that  court 
has  no  power  to  grant  a  cross-nppeal. 

Appeal  from  circuit  court,  Trigg  county. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  J.  P.  Han- 
cock against  E.  L.  Hancock  to  recover  the 
price  of  property  purchased  by  defendant  at 
the  administrator's  sale.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Kelley  &  Son,  for  appellant  Fenton  Sims, 
for  appellee. 


O'REAR,  J.  Appellant,  E.  L.  Hancock, 
and  his  brother,  J.  P.  Hancock,  now  deceas- 
ed, were  partners,  engaged  in  hauling  freight 
and  express  packages  between  Cadiz  and 
Gracey,  this  state,  from  November  10,  1894, 
to  October,  1896,  the  date  of  tbe  death  of  J. 
P.  Hancock.  The  administrator  of  J.  P. 
Hancock  sold  to  appellant  various  articles 
of  personal  property,   amounting  to   about 

■Reported  by  Edward  W.  HInes, Esq., at  the  Frank- 
fort bar,  and  formerly  state  reporter. 

II L  Bee  Executors  and  Administrators,  voL  U, 
Cent.  Dig.  H  U23,  ITOO. 
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$275.  The  administrator  brought  suit  to  re- 
coyer  this  sum,  with  Interest.  Appellant  an- 
swered, admitting  the  account  sued  on,  but 
attempting  to  plead  as  a  set-off  and  counter- 
claim a  note  for  $100,  alleged  to  be  owing  by 
J.  P.  Hancock,  deceased,  to  blm.  He  also 
claimed  that  he  had  boarded  decedent  for 
about  23  months,  at  $10  per  month.  He 
claimed  that  this  was  under  an  express  con- 
tract with  decedent  He  also  claimed  $40 
for  personal  services  rendered  to  the  admin- 
istrator after  the  death  of  J.  P.  Hancock  In 
looking  after  the  freight  business,  which  be 
says  was  continued  by  the  administrator  for 
a  time.  He  further  claimed  $14  for  rent  of 
stable  for  use  of  teams  of  decedent,  used  by 
the  administrator  from  the  death  of  J.  P. 
Hancock  till  the  administrator's  sale.  By  a 
reply  filed,  the  administrator  denied  the  fore- 
going, except  the  $100  note,  and  charged  that 
upon  a  settlement  of  the  partnership  the  firm 
would  be  Indebted  to  decedent's  estate  at 
least  $600.  He  asked  for  a  settlement  The 
cause  was  referred  to  a  commissioner  to  hear 
proof  and  report  the  state  of  the  accounts. 
The  commissioner's  report  and  the  proof 
therewith  indicates  a  substantial  balance  due 
from  the  firm  to  J.  P.  Hancock's  estate.  But 
the  commissioner  did  not  sum  up  any  con- 
<:lu8lou,  and,  more  strangely,  the  Judgment 
of  the  court  completely  Ignored  that  branch 
of  the  litigation.  The  final  judgment  was 
for  the  administrator  of  J.  P.  Hancock  for 
$2Go.i>5,  $10  less  than  was  admitted  by  de- 
fendant's answer,  not  considering  counter- 
claim and  set-off,  and  allowing  nothing  in 
the  way  of  Interest 

The  court  might  have  properly  ignored  all 
of  the  so-called  counterclaim  and  set-off  ex- 
cept the  claim  for  services  of  $40  and  rent  of 
stable  $14.  These  two  items  only  were 
against  the  administrator.  The  other  items 
for  board,  even  had  they  been  proven,  could 
not  constitute  a  counterclaim  or  set-off 
against  the  debt  created  to  the  admlnlstra- 
toi>toT  articles  bought  at  the  administrator's 
sale.  The  $100  note  Is  subject  to  the  same 
objection.  None  of  these  items  could  be  a 
counterclaim,  because  they  do  not  grow  ont 
of  the  same  transaction  as  the  account  sued 
on.  Section  06,  Civ.  Code  Prac.  Nor  could 
they  constitute  a  set-off,  because  not  against 
the  same  person.  The  demands  are  not  mu- 
tual. A  debt  contracted  to  the  administrator 
cannot  be  discharged  by  setting  off  against 
It  a  liability  of  his  decedent.  See  Cummins' 
Adm'rs  V.  Williams'  Heirs,  5  J.  J.  Marsh. 
3S4:  Lee  v.  llussell  (Ky.)  38  S.  W.  874. 
However,  the  board  matter  was  not  proven. 
There  was  no  express  agreement  or  contract 
shown.  The  written  contract  of  partnership 
between  appellant's  decedent  provided  that 
decedent  was  to  furnish  certain  services  to 
the  firm,  and  was  "to  board  himself."  It  is 
argued  for  appellant   that   this   expression 


constltuteB  an  express  contract  oo  the  part  c< 
decedent  to  pay  appellant  for  board.  In  the 
absence  of  the  expression  quoted,  decedent 
would  have  been  required  to  "board  him- 
self"; at  least  appellant  would  have  been 
under  no  obligation  to  board  him.  Nor  did 
the  language  quoted  obligate  appellant  to 
furnish  decedent  board  at  any  price,  or  at 
all.  It  does  not  appear  from  it  that  the  par- 
ties bad  entered  into  any  contract  on  that 
subject  It  rather  negatives  such  an  Idea, 
indicating  that  they  had  not  contracted  on 
the  subject  Section  2178,  Ky.  St,  which  is 
a  substantial  re-enactment  of  the  Virginia 
act  of  1663,  known  as  "the  Virginia  Hospi- 
tality Act,"  provides  as  follows:  "Any  per- 
son other  than  the  keeper  of  a  tavern  or 
house  of  private  entertainment  who  shall 
entertain  in  his  house  another,  or  furnish 
him  with  diet  or  storage  for  his  goods,  not 
making  an  agreement  for  compensation  there- 
for, shall  not  recover  anything  against  the 
person  so  entertained  or  furnished  with  diet 
or  storage,  or  against  his  estate,  but  the  per- 
son so  furnishing  another  shall  be  considered 
as  doing  the  same  of  courtesy."  In  order 
that  the  entertainer  other  than  a  tarem 
keeper  or  keeper  of  a  private  house  of  en- 
tertainment may  recover  of  his  guest  under 
this  section,  there  must  be  an  express  con- 
tract that  the  guest  is  to  pay  for  the  enter- 
tainment. The  fact  that  the  host  will  de- 
mand pay  for  his  entertainment  must  be  un- 
derstood by  the  parties,  and  assented  to  at 
the  time.  Henderson  v.  Stringer,  2  Dana, 
292. 

The  $40  for  services  was  not  proven,  nor 
was  the  $14  Item  for  rent.  It  seems  tlwt 
the  surviving  partner  and  the  administrator 
continued  the  business  of  the  partnership  for 
a  short  while,  and  these  items  represent  mat- 
ter that  appellant  under  the  partnership 
contract,  was  to  furnish.  These  claims  were 
properly  disallowed. 

The  action  for  settlement  of  the  partner- 
ship might  have  been  dismissed,  without 
prejudice  by  the  court,  as  a  departure  from 
the  original  cause  of  action.  Section  101, 
Civ.  Code  Prac.  But  the  parties  seemed  to 
have  made  no  objection  to  any  of  these  Id- 
formalitles  in  pleading,  and  the  court  may 
have  undertaken  to  decide  the  whole  contro- 
versy. 

Appellee,  In  the  circuit. court,  at  the  foot 
of  the  Judgment  prayed  a  cross-apiioal  tn 
this  court  A  cross-appeal  cannot  be  prayed 
in  nor  granted  by  the  circuit  court  That 
can  be  granted  only  by  this  court  Sectlxn 
755.  Civ.  Code  Prac.  No  cross-appeal  was 
prayed  or  granted  here.  Consequently,  tbat 
branch  of  the  case  involving  the  partnership 
settlement  is  not  passed  upon. 

There  is  no  error  in  the  record  agabist  ap- 
pellant Let  the  Judgment  be  affirmed,  with 
damages. 
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AMBRICAN   NAT.   BANK   v.   MOREY.i 

(Court  of  Appeals  of  Kentack^.     Sept.  26, 

1902.) 

BANKS— WBONOrUI.    DISHONOR     OF    CHBSGK— 
HEASURB  OF  DAHA0E8— PUNITIVO 
DAMAGES. 

1.  In  an  action  against  a  bank  to  recover 
damages  for  its  wrongful  refusal  to  honor  a 
depositor's  check,  plaintiff,  who  at  the  time 
her  check  vas  dishonored  was  pursuiug  a  spe- 
cial study  in  a  strange  city,  may  recover  for 
any  time  she  lost,  or  any  expenses  she  incur- 
red, or  for  any  loss  of  credit,  of  business,  or 
of  Instmction  that  she 'sustained,  by  reason  of 
the  dishonor  of  the  check;  but  as  only  com- 
pensatory damages  are  allowed  she  may  not 
recover  for  hnmiliation  or  mortification  of  feel- 

2.  The  fact  that  plaintiff  had  a  nervous  chill 
when  her  check  was  protested  and  returned  to 
her  is  not  to  be  considered  in  estimating  the 
damage,  as  the  chill  was  not  such  a  thing  as 
should  reasonably  have  been  anticipated  from 
penioDS  of  ordinary  health  and  strength. 

S.  It  was  error  to  give  au  Instruction  au- 
thorizing the  ju^  to  award  punitive  damages, 
there  being  nothing  to  indicate  actual  mafice, 
oppression,  or  bad  motive. 

Appeal  from  circuit  court,  Jefferson  county, 
common  pleas  division. 

•To  be  ofBcially  reported." 

Action  by  Virginia  B.  Morey  against  the 
American  National  Bank  to  recover  damages 
for  defendant's  wrongful  refusal  to  honor 
plaintifTs  check.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Humphrey,  Burnett  &  Humphrey,  for  ap- 
pdlant.    R.  C.  &  J.  J.  Davis,  for  appellee. 

HOBSON,  3.  On  April  4,  1000,  Joseph  W. 
Morey  deposited  with  appellant,  the  Amer- 
ican National  Bank,  $150  to  the  credit  of  the 
appeUee,  Virginia  R.  Morey,  who  was  his 
wife.  In  the  latter  part  of  April,  Morey 
raised  a  check  given  blm  by  Belknap  &  Co. 
from  $800  to  |1,800,  and  drew  the  money 
on  It  from  appellant.  On  May  4th  he  com- 
mitted suicide.  Appellant  settled  with  Bel- 
knap &  Co.  for  the  loss.  On  May  24th  ax>- 
pellee  deposited  with  the  bank  |72,  and  this 
was  credited  on  her  passbook  underneath  the 
$150  which  had  theretofore  been  entered  on 
It.  In  the  month  of  September,  1000,  she  was 
in  Chicago,  111.,  taking  lessons  with  Mrs.  Leo- 
nlde  C.  Lavaron,  with  the  idea  of  coming  back 
to  Lontoville,  and  doing  burnt-wood  work.  On 
September  15th,  when  she  had  been  there  one 
week,  and  expected  to  contlnne  a  month 
longer,  she  gave  Mrs.  Lavaron  a  check  for 
$.W  on  appellant,  to  pay  for  two  weeks' 
lessons  and  materials  bought  of  her.  She  bad 
prevlonsly  drawn  two  checks  for  $25  each, 
which  had  been  paid.  When  the  $30  check 
reached  appellant,  it  Indorsed  on  It,  "Has 
but  twelve  dollars  to  her  credit,"  and  refused 
to  pay  it.  The  check  was  returned  to  Chi- 
cago, and,  after  passing  through  the  hands  of 

■Reported  by  Gdvard  W.  HInei,  Esq.,  of  Ui*  Frank- 
fort bar,  and  formerly  state  reporter. 

t  L  See  Banks  and  Banking,  voL  6|  Cent.  Dig.  | 
414. 


the  different  Indorsers,  was  returned  by  Mrs. 
Lavaron  to  appellant.  She  was  among  stran- 
gers, had  no  friends  In  Chicago,  was  very 
much  mortified,  had  a  nervous  chill,  and  fir 
nally  had  to  be  taken  to  her  mother-in-law, 
at  Englewood,  III.  She  telegraphed  to  Louis- 
ville, but  appellant  persisted  In  refusing  to 
pay,  and  finally  money  was  forwarded  to  her 
from  some  relatives  In  Louisville,  with  which 
she  paid  Mrs.  Lavaron,  and,  as  we  understand 
the  evidence,  returned  to  Louisville.  In  No- 
vember she  filed  a  suit  against  appellant  to 
recover  the  balance  of  her  deposit,  and  also 
filed  this  suit  to  recover  damages  for  the  r^ 
fusal  to  pay  the  check  of  $30,  charging  that 
the  statement  of  the  defendant  returned  with 
the  check  was  false  and  malicious,  made  with 
the  Intent  to  injure  the  plaintiff;  that  by  rea- 
son thereof  her  credit  had  been  injured,  she 
had  been  greatly  humiliated,  and  had  endur- 
ed great  mental  suffering,  to  her  damage  in 
the  sum  of  $1,000.  After  the  suit  to  recover 
the  deposit  was  filed,  appellant  paid  to  her 
the  balance  due  as  shown  by  her  passbook, 
$162,  and  filed  answer  in  the  suit  for  dam- 
ages, denying  the  allegations  of  the  petition. 
That  case  was  tried  later,  resulting  in  a  ver- 
dict and  Judgment  for  $600,  to  reverse  which 
this  appeal  is  prosecuted. 

The  reason  that  the  bank  did  not  pay  the 
check  was  that  It  conceived  the  Idea  that  the 
$150  deposited  to  appellee's  credit  by  her  hus- 
band was  his  money,  and  that  it  had  a  right 
to  set  off  against  it  the  $1,000  it  had  lost  by 
reason  of  bis  raising  the  Belknap  check.  So 
it  charged  off  the  $150  hi  her  account,  and 
credited  It  to  his  account.  Bat  It  gave  her 
no  notice  of  this,  and  it  manifestly  had  no 
right  to  do  so,  as  far  as  the  proof  shows. 
The  court  instructed  the  Jury  that  If  at  the 
time  the  check  was  presented  to  the  defend- 
ant the  plaintiff  bad  money  In  the  bank  de- 
posited to  her  credit  sufllcient  to  pay  the 
check,  and  the  defendant  refused  to  honor  It, 
then  they  should  find  for  her  such  a  sum  in 
damages  as  would  fairly  compensate  her  for 
any  loss  or  Impairment  of  credit  she  sustahi- 
ed,  and  for  any  humiliation  or  mortification 
of  ber  feelings  she  had  been  subjected  to, 
by  reason  of  the  refusal  to  honor  her  check; 
and  If  the  defendant  maliciously  refused  to 
honor  the  check,  then,  in  addition  to  compen- 
satory damages,  they  might  award  such  addi- 
tional sum,  by  way  of  punitive  damages,  as 
in  their  discretion  they  deemed  proper.  The 
propriety  of  these  instructions  is  the  chief 
question  on  the  appeal.  In  Bank  v.  Green,  00 
Ky.  262,  85  S.  W.  Oil,  32  L.  R.  A.  568,  It 
was  held  that  If  a  bank  refuses  to  honor  the 
check  of  its  customer  without  suflScient  Jus- 
tification,' be  has  his  action  for  damages 
against  the  bank;  citing  Moss,  Bank.  }  458. 
But  In  that  case  the  measure  of  damages  was 
not  determined.  The  authorities  are  uniform 
that  the  relation  between  the  bank  and  the 
depositor  is  that  of  debtor  and  creditor.  They 
are  equally  uniform  that  when  the  bank  falls 
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to  honor  the  check  of  Ita  depositor,  when  he 
has  funds  -with  It  sufflelent  to  pay  the  check, 
a  right  of  action  accrues  at  once,  and  that  the 
recovery  Is  not  to  be  limited  to  nominal  dam- 
ages. Mr.  Bishop  says  the  banker  for  this 
may  be  sued  In  tort,  though  the  wrong  Is  be- 
lieved to  be  without  name.  BIsh.  Noncont 
Law,  i  491.  In  6  Am.  &  Eng.  Enc.  Law,  p. 
1060,  the  rule  as  to  the  measure  of  damages  is 
thus  stated:  "The  depositor,  by  proving  spe- 
cial loss,  Is  always  entitled  to  recover  substan- 
tial damages.  But  if  nnable  to  show  any  spe- 
cial loss  or  injury,  the  better  opinion  seems  to 
be  that  he  would  still  be  entitled  to  recover 
such  moderate  damages  as  the  Jury  should 
Judge  to  be  a  fair  and  reasonable  compensa- 
tion for  the  injury  which  he  must  have  sustain- 
de,  for  it  is  almost  impossible  for  a  check  to  be 
dishonored  without  reflecting  upon  the  charac- 
ter and  credit  of  the  drawer;  the  extent  of  the 
injury  being  within  the  peculiar  province  of 
the  Jury  to  determine."  This  is  taken  from 
the  language  of  Lord  Campl)ell,  C.  J.,  in  Rolin 
y.  Steward,  14  O.  B.  505,  and  seems  to  be 
supported  by  the  later  cases  in  England  and 
in  this  coimtry.  In  Patterson  v.  Bank,  130 
Pa.  419,  18  Atl.  632,  17  Am.  St.  Rep.  778, 
a  Judgment  for  ^300  for  dishonoring  a  check 
was  afiirmed.  The  trial  court  charged  the 
Jury  that  the  plaintiff  was  entitled  to  recover 
substantial  damages,  and  that  they  might  find 
punitive  damages  "if,  under  all  the  clrcimi- 
stances  In  the  case,  the  defendant  unneces- 
sarily and  unreasonably  acted  in  disregard  of 
the  rights  of  plaintiff,  and  with  partiality 
against  him."  The  court  said:  "A  Imnk  is 
an  institution  of  a  quasi  'public  character.  It 
is  chartered  by  the  government  for  the  pur- 
pose, inter  alia,  of  holding  and  safely  keeping 
the  moneys  of  individuals  and  corporations. 
It  receives  such  moneys  upon  an  implied  con- 
tract to  pay  the  depositor's  checks  upon  de- 
mand. Individual  and  corporate  business 
could  hardly  exist  for  a  day  without  banking 
facilities.  At  the  same  time,  the  business  of 
the  community  would  be  at  the  mercy  of 
banks  if  they  could  at  their  pleasure  refuse  to 
honor  their  depositors'  checks,  and  then  claim 
that  such  action  was  a  mere  breach  of  an  ordi- 
nary contract,  for  which  only  nominal  dam- 
ages could  be  recovered,  unless  special  dam- 
ages were  proved.  There  Is  something  more 
than  a  breach  of  contract  in  such  cases;  there 
is  a  question  of  public  policy  involved,  as  was 
said  in  Bank  y.  Mason,  96  Pa.  113,  40  Am. 
Rep.  632;  and  a  breach  of  the  implied  con- 
tract between  the  bank  and  its  depositor  en- 
titles the  latter  to  recover  substantial  dam- 
ages. In  this  case  the  Jury  do  not  appear  to 
have  given  more;  they  evidently  did  not  award 
punitive  damages."  In  Schaffner  y.  Ehrman, 
139  111.  109,  28  N.  B.  917,  16  L.  R.  A.  134, 
32  Am.  St.  Rep.  192,  a  Judgment  for  $460 
damages  was  affirmed,  where  the  dishonor  of 
the  checks  was  due  to  a  mistake  of  the  book- 
keeper in  charging  the  c\kekB  of  another  cus- 


tomer to  the  account  It  was  held  that  there 
was  no  evidence  of  malice,  and  there  seems 
from  the  report  of  the  case  to  have  been  lit- 
tle proof  of  special  damage.  The  court  laid 
down  as  the  proper  measure  of  damages  a 
reasonable  compensation  for  the  hijury  the 
customer  must  have  received  from  the  dls- 
honorhig  of  his  cher'-s.  In  Bank  y.  Goos,  39 
Neb.  437,  58  N.  W.  8i,  23  L.  B.  A.  190,  when 
Goos'  check  was  dishonored,  he  was  arrested 
and  placed  In  prison,  and  newspapers  were 
printed,  and  sold  on  the  streets,  publishing  the 
fact.  The  court  reversed  a  verdict  for  the 
plaintiff,  on  the  ground  tliat  the  proper  meas- 
ure of  damages  was  not  given  the  Jury.  It 
held  that  there  could  be  no  punlttve  damages, 
that  his  arrest  and  Imprisonment  could  not 
be  considered,  and  that  he  could  only  recover 
such  temperate  damages  as  would  be  a  rea- 
sonable comi)ensation  for  the  dishonor  of  the 
check.  Substantially  the  same  rule  was  laid 
down  hi  Svendsen  v.  Bank,  64  Minn.  40,  65 
N.  W.  1086,  31  L.  R.  A.  552,  58  Am.  St  Rep. 
522;  J.  M.  James  Co.  y.  Continental  Nat 
Bank  (Tenn.)  58  S.  W.  261,  51  L.  R.  A.  235, 
80  Am.  St  Rep.  857;  Bank  y.  Davis,  96  Ga. 
334,  23  S.  B.  190,  61  Am.  St  Rep.  139.  There 
was  some  evidence  as  to  loss  of  credit  and, 
aside  from  this,  the  Instruction,  so  far  as  it 
submitted  this  as  an  element  of  damage,  was 
correct.  But  there  was  nothing  in  the  case 
to  indicate  actual  malice,  oppression,  or  bad 
motive  on  the  part  of  the  bank,  and  no  In- 
struction should  have  been  given  as  to  puni- 
tive damages.  None  of  the  cases  allow  a  re- 
covery for  humiliation  or  mortification  of  feel- 
ing where  compensatory  damages  only  are  al- 
lowed, and  the  instruction  of  the  court,  in  so 
far  as  it  allowed  a  recovery  for  this,  was  im- 
proper. The  fact  that  the  plaintiff  had  a 
nervous  chill  when  her  check  was  protested 
and  returned  to  her,  and  had  to  be  taken  to 
her  mother-in-law's,  was  immaterial,  as  the 
nervous  chill  was  not  the  natural  result  of 
the  protest  of  the  check,  or  such  a  thing  as 
should  reasonably  have  been  anticipated  from 
persons  of  ordinary  health  and  strength.  On 
the  contrary,  the  .plaintiff  may  recover  for  any 
time  she  lost  or  any  exi>ense8  she  incurred, 
or  for  any  loss  of  business  or  instruction  that 
she  sustained,  by  reason  of  the  dishonor  of  the 
check.  Her  pleading  does  not  appear  to  have 
been  drawn  under  the  view  of  the  law  we 
have  Indicated,  and  on  the  return  of  the  case 
she  may  haye  leave  to  amend  her  petition, 
and  set  out  her  damages  specially.  If  she  de- 
sires to  do  so.  See  Robinson  v.  W.  U.  Tel. 
Co.  (Ky.)  68  S.  W.  656.  The  action  rests  up- 
on the  ground  that  the  bank  Is  charged  by 
law  with  certain  duties,  and  that  for  a  bread) 
of  these  duties  It  is  liable  to  the  party  injur- 
ed for  the  damages  done  him.  The  measure 
of  these  damages  Is  the  same  as  In  the  case  of 
the  breach  of  other  duties  imposed  by  law. 

Judgment  reversed,  and  cause  remanded  (Or 
a  new  trial. 
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FARMER  T.  STHERIDOB  et  al.  (GILL  et 
al..  Interrenewi).! 

(Omit  of  Appeals  of  Kentucky.     Sept.  26, 
1902.) 

WAREHOUSE  RBGEIPTS  —  FIRM  ISSUING  RE- 
CEIPT—PKOPKHTY  BELONGING  TO  MEMBER 
—RECEIPT  ISSUED  BY  PARTNER  IN  FRAUD 
OF  COPARTNER  —  RIGHTS  OF  INNOCENT 
HOLDER. 

1.  The  fact  that  the  tobacco  for  -nrhich  a 
wareboose  receipt  waa  issued  to  his  son  in  the 
firm  name  by  a  member  of  a  firm  engaged  in 
the  warehouse  commission  business  belonged  to 
the  partner  issuing  the  receipt,  and  not  to  the 
son,  did  not  render  the  receipt  void,  as  the 
other  partner  was  fully  adTised  of  his  copart- 
ner's purpose'  to  buy  and  prize  the  tobacco  in 
his  son's  name,  and  consented  thereto  for  the 
puri>ose  of  deceiring  other  customers;  and  as 
to  that  tobacco  the  relation  to  the  firm  of  the 
partner  owning  it  was  the  same  as  that  of  any  i 
other  customer  storing  tobacco  with  the  firm,  i 

2.  By   Ky.  St  {  4770,  providing  that  ware-  '■■ 
hon<:e  receipts  shall  be  negotiable,  and  trans-  i 
ferable   by  indorsement,  as  bills  of  exchange,  { 
irarehonse  receipts  are  placed  upon  the  foot-  ; 
ing   of   bills   of  exchange,    with   like   remedies 
thereon,  and  their  negotiable  character  is  not 
limited  to  transactions  had  in  Kentucky  with 
dtizena  thereof. 

3.  The  law  of  the  place  where  such  a  con- 
tract is  to  be  performed  must  govern  its  con- 
struction. 

4.  The  fact  that  a  partner,  in  issuing  a  ware- 
house receipt  in  the  firm  name,  may  have  per-  I 
petrated  a  fraud  on  his  copartner,  cannot  af- 
fect the  validity  of  the  receipt  in  the  hands  of 
a  bona  fide  purchaser  for  value. 

Appeal  from  circuit  court,  McCracken 
county. 

"Xot  to  be  officially  reported." 

Action  by  John  W.  Farmer  against  C.  L. 
Etberidge  and  others  for  the  settlement  of  a 
partnership.  In  which  6111  &  Turnley  Inter- 
vened. Judgment  for  interveners,  and  plaln- 
tifr  appeals.   Affirmed. 

John  K.  Hendrlck  and  Thos.  E.  Moss,  for 
appellant.  Humphrey,  Burnett  &  Humphrey, 
for  appellees  61U  &  Turnley. 

BURNAM,  J.  For'  several  years  prior  to 
the  Institution  of  this  suit  J.  W.  Farmer  and 
C.  L.  Etherldge  were  engaged  In  the  tobacco 
warehouse  commission  business  as  partners 
in  Paducah.  In  1806,  O.  L.  Etherldge,  with 
the  knowledge  and  consent  of  Farmer, 
bought,  prized,  and  shipped  to  the  warehouse 
of  the  Arm  In  Paducah,  for  sale  on  commis- 
sion, 118  hogsheads  of  tobacco,  which  were 
purchased  Id  the  neighborhood  of  Paris,  Tenn., 
the  money  to  make  the  purchase  being  obtain- 
ed from  banks  in  that  city  upon  the  notes 
of  C  L.  Etherldge  and  W.  B.  Etherldge. 
These  purchases  were  made  In  the  name  of 
"W.  B.  Etherldge,  a  son  of  0.  L.  Etherldge, 
who  was  not  quite  21  years  of  age,  and  the 
hogsheads  were  marked  with  his  initials,  and 
credited  upon  the  books  of  Farmer  &  Eth- 
erldge to  the  account  of  W.  B.  Etherldge. 
The  Arm  had  no  interest  In  this  tobacco,  and 
advanced  no  money  for  its  purchase,  but  on 

'ReporteA  tr  Edvard  W.  Htnes,  Esq.,  ot  tb«  Frank- 
fort bar,  and  formerly  state  reporter. 
1  S.  8m  Contracts,  vol.  U.  Cent.  Die.  f  72B. 


the  12th  of  July,  1806,  after  Its  arrival  in  the 
warehouse,  the  firm  loaned  C.  L.  Etherldge 
|1,100  under  an  agreement  that  this  sum 
should  be  repaid  out  of  the  proceeds  of  the 
sale  of  the  tobacco.  On  the  25th  of  July  there- 
after C.  L.  Etherldge  and  W.  B.  Etherldge 
borrowed  from  Gill  &  Turnley,  tobacco  ware- 
house men  of  Olarksvllle,  Tenn.,  $5,000,  and 
executed  the  following  note:  "Olarksvllle, 
Tenn.,  July  25,  1896.  One  day  after  date  I 
promise  to  pay  to  Gin  and  Turnley  $5,000.00, 
advance  on  my  tobacco  now  In  Paducah,  sup- 
posed to  be  110  hogsheads.  This  advance 
shall  constitute  a  lien  on  my  said  tobacco,  and 
I  bind  myself  to  prize  and  deliver  the  same 
to  their  warehouse  In  Glarksville.  Should  I 
not  do  so,  I  agree  to  pay  them  all  of  the  com- 
missions which  would  result  from  Its  sale, 
estimated  at  1,500  pounds  to  each  hogshead. 
W.  B.  Etherldge.  OfHce  address,  Puryea, 
Ky."  And  pursuant  to  the  agreement  made 
when  the  money  was  advanced,  and  as  se- 
curity for  Its  payment  Etherldge  transferred 
to  them  the  followhig  warehouse  receipt: 
"Paducah,  Ky.,  July  22,  1896.  Received  on 
storage  of  W.  B.  Etherldge,  110  hogsheads  of 
tobacco,  marked  TV.  B.  E.,'  and  numbered  as 
follows:  •  •  •  which  we  will  deliver  to 
bearer  on  presentation  of  this  certificate. 
Farmer  and  Etherldge."  On  the  back  of  the 
receipt  was  the  following  indorsement: 
"Please  deliver  all  the  within  tobacco  to  Gill 
and  Turnley.  W.  B.  Etherldge."  "Deliver 
to  agent  N.  C.  St.  Louis  R.  R.  for  shipment. 
Gill  and  Turnley."  The  signature  of  the  firm 
name  to  this  warehouse  receipt  Is  to  the 
handwriting  of  O.  L.  Etherldge,  as  Is  also  the 
name  of  W.  B.  Etherldge,  Indorsed  on  the 
back.  The  testimony  is  uncontradicted  that 
both  C.  L.  and  W.  B.  Etherldge  were  present 
when  the  money  was  borrowed  and  the  note 
for  the  money  delivered  to  GUI  &  Turnley. 
The  Northern  Bank  of  Tennessee,  at  the  re- 
quest of  GUI  &  Turnley,  mailed  to  0.  L.  Eth- 
erldge a  draft  for  $5,000,  which  he  subse- 
quently collected,  and  the  bank  took  the  note 
of  Gill  &  Turnley  for  the  money  so  advanced. 
On  the  day  that  the  money  was  forwarded 
to  E^therIdge,  Gill  &  Turnley  transferred  the 
warehouse  receipt  to  the  railroad  company, 
with  directions  that  they  should  take  posses- 
sion of  the  tobacco,  and  transport  It  to  their 
warehouse  In  Glarksville,  Tenn.  In  due 
course  the  railroad  company  presented  this 
warehouse  receipt  to  Farmer  &  Etherldge,  and 
demanded  the  110  hogsheads  of  tobacco.  Nei- 
ther Farmer  nor  Etherldge  was  present  at 
their  place  of  business,  and  their  bookkeeper, 
Hubbard,  after  the  delivery  of  the  warehouse 
receipt  to  him  by  the  railroad  company,  re- 
fused either  to  return  the  receipt  or  deliver  the 
tobacco,  and  Immediately  telegraphed  Farmer 
that  the  W.  B.  Etherldge  tobacco  had  l>een 
ordered  out  of  the  warehouse  for  shipment  to 
Gill  &  Turnley.  On  receipt  of  this  telegram 
Farmer  came  to  Paducah,  and  instituted  this 
suit  for  a  settlement  of  the  partnership,  and 
sued  out  a  general  attachment  against  the 
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property  of  C.  L.  Etherldge,  which  was  levied 
by  the  sheriff,  at  his  Instance,  on  the  108  hogs- 
beads  of  tobacco  named  to  ttie  warehouse  re- 
ceipt, and  also  on  a  large  amount  of  other  prop- 
erty belonging  to  C.  L.  Etherldge.  At  Farmer's 
Instance  the  tobacco  was  sold  by  a  receiver  for 
net  proceeds  of  $3,(>4{>.70.  In  January,  1897, 
OUl  &  Turnley  intervened  to  this  proceeding, 
and  asked  that  they  be  made  defendants,  set- 
ting out  In  their  petition  their  claim  to  the 
tobacco.  At  this  time  the  warehouse  receipt 
was  Btlll  to  the  possession  of  Fanner,  and  nei- 
ther Gill  nor  Turnley  was  present  to  Pad- 
ucah,  and  by  mistake  of  their  attorney  it  was 
alleged  that  the  $5,000  was  loaned  by  Gill  & 
Turnley  to  Farmer  &  Etherldge.  This  allega- 
tion, however,  was  subsequently  corrected  by 
an  amended  petition  setting  oat  the  facts  de- 
tailed above.  Upon  final  trial  the  circuit 
<K)urt  adjudged  the  warehouse  receipt  valid, 
and  that  by  Its  delivery  to  Gill  &  Turnley  the 
title  and  constructive  possession  of  the  108 
hogsheads  of  tobacco  passed  to  them;  and  also 
adjudged  that,  as  no  lien  for  the  $1,100  ad- 
vanced by  the  firm  to  Etherldge  was  noted 
in  the  warehouse  receipt,  this  claim  was  sub- 
ordinate to  the  claim  of  appellees.  From  that 
Judgment  Farmer  appeals,  and  the  contention 
Is  made  for  him  that  the  Judgment  appealed 
from  should  be  reversed:  First,  because  the 
tobacco  stored  to  the  name  of  W.  B.  Eth- 
erldge was  to  reality  the  property  of  his  fa- 
ther, C.  L.  Etherldge,  and  the  warehouse  re- 
ceipt was  Issued  by  him  for  the  purpose  of 
defrauding  the  appellant;  second,  that  the  stat- 
ute making  warehouse  receipts  negotiable  in 
Kentucky  was  enacted  solely  for  the  benefit 
of  citizens  of  this  commonwealth,  and  that, 
as  the  money  borrowed  upon  the  faith  of  the 
warehouse  receipt  was  to  Tennessee,  and  from 
citizens  of  Tennessee,  they  are  not  protected 
thereby.  The  contention  Is  also  made  that 
the  transaction  with  Gill  &  Turnley  was  not 
bona  fide,  and  that  they  in  fact  advanced  no 
money  on  the  warehouse  receipt,  or,  if  they 
41d,  their  debt  was  secured  in  some  other  way. 
Section  47RS  of  the  Kentucky  Statutes, 
which  Is  the  first  section  of  the  chapter  on 
warehouses  and  warehousemen,  provides: 
"Any  person  or  corporation,  who  shall  receive 
cotton,  tobacco,  •  •  •  or  any  kind  of 
produce,  wares,  merchandise,  commodity  or 
other  kind  or  description  of  personal  property, 
or  thing  whatever  in  store,  or  undertake  to  re- 
ceive or  take  care  of  same  with  or  without 
compensation  or  reward  therefor,  shall  be 
deemed  and  held  to  be  warehouse  men."  Sec- 
tion 4760  provides  that:  "Every  warehouse 
man  receiving  any  thing  enumerated  in  the 
preceding  section  shall  on  demand  of  the  own- 
er thereof,  or  the  person  from  whom  he  re- 
ceives the  same,  give  a  receipt  therefor,  set- 
ting forth  the  quantity,  quality,  kind  and  de- 
scription thereof.  If  known,  and  which  shall 
be  designated  by  some  mark,  and  which  re- 
ceipt shall  be  evidence  In  any  action  against 
said  warehouse  men."  Section  4770  provides: 
"All  receipts  Issued  by  any  warehouse  man 


as  provided  by  this  chapter  shall  be  negotia- 
ble and  transferrable  by  endorsement  In 
blank  or  by  special  endorsement  with  like 
liability  as  bills  of  exchange  and  with  like 
remedy  thereon."  Section  4772  provides:  "If 
there  be  a  lien  on  the  property,  then  the  char- 
acter and  existence  of  the  lien  shall  be  folly 
set  forth  and  explained  in  the  receipt  or 
voucher."  It  is  not  denied  that  C.  L.  Eth- 
erldge was  a  full  partner  to  the  business,  and 
that  he  possessed  all  the  rights  of  appellant 
tocludtog  the  right  and  power  to  execute  and 
deliver  warehouse  receipts  to  the  name  of  ttie 
firm.  But  even  If  it  be  conceded  that  all  of 
the  tobacco  covered  by  the  warehouse  receipt 
Issued  to  W.  B.  Etherldge  was  in  reality  the 
property  of  C.  L.  Etherldge,  It  la  not  apparent 
that  the  conduct  of  G  L.  Etherldge  tovall- 
dated  the  receipt,  as  Fanner  admits  that  be 
was  fully  informed  of  C.  I>.  Etheridge's  pur- 
pose to  buy  and  prize  the  tobacco  to  contest 
to  the  name  of  W.  B.,  and  consented  that  the 
firm  should  receive  the  tobacco  shipped  to  that 
name  upon  the  same  terms  and  conditions  as 
that  of  other  customers.  In  other  words,  for 
the  purpose  of  deceiving  other  customers  of 
the  house,  be  consented  that  C.  I<.  Ethoidge, 
in  his  Individual  capacity,  should  buy,  prize, 
and  ship  to  the  firm  tobacco  iinder  the  name 
of  W.  B.  Etheridge.  And  certatoly  GIU  4 
Turnley,  who  parted  with  their  money  on 
the  strength  of  this  paper,  cannot  be  made  to 
suffer  because  appellant  has  been  deceived, 
I  and  perhaps  overreached,  by  his  partner.  So 
!  far  as  this  tobacco  was  concerned,  C.  L.  Eth- 
eridge's relation  to  the  firm  of  Farmer  &  Eth- 
eridge  was  exactly  the  same  of  any  other  cus- 
tomer storing  tobacco  with  them.  He  was 
entitled  to  demand  a  receipt  tlierefor  by  the 
express  terms  of  the  statute.  Such  recdpts, 
when  issued  by  the  warehouseman,  are  ne- 
gotiable at  common  law,  and  are  put  upon  the 
footing  of  bills  of  exchange,  with  like  rem- 
edies thereon  by  the  statute.  As  said  by  this 
court  In  Cochran  v.  RIpy,  13  Bush,  405:  "The 
act  was  designed  to  advance  commercial  in- 
terests of  the  state  to  affording  facilities  for 
making  sales  of  personal  property  to  ware- 
bouse  without  actual  delivery,  and  to  enable 
the  owners  by  transfer  of  the  warehouse  re- 
ceipts to  pledge  the  property  for  the  advance 
of  money  or  the  payment  of  debts."  And 
there  Is  nothing  to  the  statute  which  limit) 
their  negotiable  character  to  transactions  had 
In  this  state  with  citizens  thereof,  and  such  a 
construction  would  be  at  variance  with  the  in- 
tention of  the  statute.  Besides,  the  tobacv.-o 
was  stored  In  this  state,  and  the  contract  wiis 
to  be  performed  In  this  state,  and  It  is  a  well- 
settled  rule  of  law  that  the  law  of  the  pbcf 
where  the  contract  Is  to  be  performed  is  the 
law  which  must  govern  its  construction.  That 
C.  L.  Etherldge,  to  issuing  the  warehouse  re- 
ceipt, may  have  perpetrated  a  fraud  on  bis 
partner,  cannot  effect  the  validity  of  the  re- 
ceipt in  the  hands  of  a  bona  fide  pnrchi$«r 
for  vahie.  This  question  has  been  frequemly 
considered  by  this  court  Jxt  DlstUlery  Co.  v. 
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Earle,  56  8.  W.  13,  the  contention  was  tlint 
the  warehouse  receipts  were  obtained  by  fraud 
and  misrepresentation,  and  in  considering  this 
(inestion  ttie  court  said:  "Practically  the  only 
defense  that  can  be  made  to  a  -warehouse  re- 
ceipt In  the  hands  of  a  third  party  is  that 
sucli  liolder  and  the  original  purchaser  were 
In  collusion  to  defrand  the  warehousemen." 
In  Collins  T.  Rosenham,  43  S.  W.  726,  the 
court  said:  "Having  issued  and  given  cur- 
rency to  a  negotiable  instrument,  appellants 
cannot  escape  liability  thereon  at  the  suit  of 
a  purchaser  for  value,  without  establishing 
by  proof  that  the  holder  had  actual  notice 
tliat  the  purchase  money  had  not  been  paid, 
and  that  it  was  the  agreement  that  it  should 
be  paid  before  the  whislcy  should  be  deliver- 
ed." Whilst  there  is  some  intimation  in  the 
case  that  appellees  did  not  in  good  faith  ad- 
nmce  the  money  on  the  warehouse  receipt. 
It  is  not  supported  by  testimony,  and  is  ex- 
pressly denied  by  appellees,  who  give  a  clear 
and  plausible  statement  of  the  transaction. 
We  think,  tberefore,  that  appellees  were  prop- 
erly adjudged  the  owners  of  the  tobacco  by 
virtne  of  the  warehouse  receipt  And  as  it 
did  not  disclose  any  claim  in  favor  of  the  firm 
of  Fanner  &  Etherldge  for  the  |1,100  claimed 
to  have  been  advanced  on  the  faith  of  it,  as 
required  by  statute,  the  trial  court  properly 
refused  to  allow  this  claim. 

For  reasons  indicated,  the  Judgment  is  af- 
firmed. 
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(Conrt  of  Appeals  of  Kentucky.     Sept  20, 
1902.) 

INTOXICATINO     LIQUORS— LOCAL  OPTION— IN- 

DICTS'KNT  —  SUFFICIENCY     OF  BTVIDENCB!  — 

CONTEST     OF     LOCAL     OPTION  ELECTION— 
JUDGMENT- RES  JUDICATA. 

1.  Au  indictment  for  a  violation  of  the  local 
option  law  need  not  show  that  the  petition  un- 
der which  the  vote  was  taken  was  filed  in  the 
conuty  court  at  the  term  preceding  that  at 
which  the  election  was  ordered. 

2.  As  the  proseeutiDg  witness  testified,  In 
mbstance,  that  be  went  into  defendant's  drug 
(tore,  and,  without  telliug  his  business,  walk- 
ed to  the  back  of  the  store,  end  laid  bis  money 
on  a  desk  or  something  of  that  kind  back 
there,  and  "a  little  pale  fellow,"  who  was  the 
onl^  person  in  there,  handed  him  a  bottle  of 
whisky,  and  that  though  he  did  not  call  for 
the  whisky,  he  went  there  huntlug  for  whisky, 
there  was  sufflcieut  evidence  to  warrant  the 
lubmission  of  the  case  to  the  jury,  though  de- 
fendant himself  was  not  present. 

3.  Under  Ky.  St.  §|  2.'}70,  2571,  providing 
that  DO  trick  or  device  shall  t>e  allowed  to  de- 
feat the  local  option  law,  and  that  a  convic- 
tion may  be  snstained  against  the  pprsou  in 
posnession  of  the  house  in  which  the  liquor  is 
obtained.  It  was  proper  to  instruct  the  jury 
that,  if  the  sale  was  made  by  au  authorized 
agent  or  clerk  in  the  regular  course  of  busi- 
ness, the  defendant  was  guilty. 

4.  A  judgment  against  the  contestants  In  a 
proceeding  for  the  contest  of  a  local  option 

■Reported  by  Edward  W.  HInei,  Esq.,  ot  the  Frank- 
lort  Imr,  and  formerly  state  reporter. 
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law  election  is  conclusive  upon  every  person 
iu  the  territory  affected,  and  therefore,  in  a 
prosecution  for  a  violation  of  the  law,  the  de- 
fendant Is  estopped  to  claim  that  the  election 
was  void  by  reason  of  the  fact  that  the  peti- 
tion for  the  election  was  not  filed  in  the  cuuu- 
ty  court  at  the  term  preceding  the  one  at 
which  the  election  was  ordered,  though  that 
question  may  not  have  been  raised  iu  the  con- 
test case,  the  judgmeut  being  conclusive  as 
to  every  question  which  might  Jiave  been  prop- 
erly raised. 

Appeal  from  circuit  court.  Barren  county. 
"To  be  officially  reported." 
W.  N.  Locke  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.    Affirmed. 

J.  A.  Conyers  and  Herman  Morris,  for  ap- 
pellant   D.  J.  Wood,  for  the  Commonwealth. 

HOBSON,  J.  Appellant  was  indicted  and 
convicted  In  the  Barren  circuit  court  for  vio- 
lating the  local  option  law.  It  is  Insisted  for 
him  that  the  indictment  is  Insufficient  be- 
cause it  does  not  show  that  the  petition  under 
which  the  vote  was  taken  was  filed  in  the 
county  court  at  the  term  preceding  that  at 
which  the  election  was  ordered.  In  Com.  t. 
Cope  (Ky.)  53  S.  W.  272,  the  previous  rulings 
were  reviewed,  and  the  court  pointed  out  what 
allegations  were  necessary  in  an  indictment 
This  allegation  is  not  one  of  those  held  to  be 
necessary.  Since  that  case  was  decided,  the 
legislature  has  greatly  simplified  these  indict- 
ments.   Acts  1902,  p.  41. 

It  is  also  insisted  that  there  was  no  evidence 
to  warrant  a  conviction.  The  proof  by  the 
commonwealth's  witness  was,  in  substance, 
that  he  went  into  appellant's  drug  store,  and, 
without  telling  his  business,  walked  back  be- 
hind, and  laid  his  money  on  a  desk  or  some- 
thing of  that  kind  back  there,  and  a  little 
pale  fellow,  who  was  the  only  person  in  there, 
handed  him  the  bottle  of  whisky.  He  did  not 
call  for  whisky,— Just  laid  down  bis  money, 
and  the  fellow  handed  the  bottle  to  him:  He 
guessed  be  was  a  clerk  In  the  store,  as  he 
waited  on  him.  He  went  there  hunting  for 
whisky.  This  was  sufficient  evidence  to  war- 
rant the  submission  of  the  case  to  the  jury, 
although  the  defendant  himself  was  not  pres- 
ent; for,  as  this  little  pale  fellow  was  the  only 
person  In  the  store,  the  jury,  as  well  as  the 
witness,  were  warranted  In  concluding  that  he 
was  a  clerk,  and  from  the  peculiar  form  of 
the  transaction  they  were  also  warranted  in 
concluding  that  such  sales  were  not  unusual 
there.  The  court  instructed  the  jury  that  if 
the  sale  was  made  by  an  authorized  agent  or 
clerk,  in  the  regular  course  of  business,  the 
defendant  was  guilty.  This  was  proper.  The 
statute  provides  that  no  trick  or  device  shall 
be  allowed  to  defeat  the  law,  and  that  a  con- 
viction may  be  sustained  against  the  person 
In  possession  of  the  house  in  which  the  liquor 
is  obtained.  Ky.  St.  S8  2570,  2371.  These 
sections  were  evidently  Intended  to  make  the 
owners  of  stores  liable  In  cases  like  this.  In 
the  absence  of  evidence  showing  that  the  sale 
was  unauthorized. 

It  is  also  earnestly  ergued  that^the  local 
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option  law  was  not  In  force  In  Barren  county. 
This  contention  Is  based  on  the  fact  that  the 
petition  for  the  election,  though  delivered  to 
the  county  Judge  In  proper  time,  was  not  filed 
In  the  county  court  at  the  term  preceding  the 
one  at  which  the  election  was  ordered;  and  up- 
on the  authority  of  Wilson  v.  Hlnes,  99  Ky. 
221,  35  S.  W.  627,  37  8.  W.  148,  Cress  v.  Com., 
37  8.  W.  493,  and  Com.  ▼.  Oreen,  32  8.  W. 
169,  It  Is  urged  that  the  election  was  void. 
But,  after  the  election  was  held,  It  was  con- 
tested. The  contest  was  heard  by  the  county 
contest  board,  who  decided  against  the  con- 
testants. An  appeal  was  taken  from  thehr 
Judgment  to  the  circuit  court,  and  from  it  to 
this  court,  wltb  the  same  desalt.  See  Waller 
T.  Murray,  53  8.  W.  25.  It  is  insisted  for  ap- 
pellant that  the  Judgment  In  the  contest  pro- 
ceeding does  not  conclude  him,  upon  three 
grounds:  First,  the  election  was  void,  and  the 
Judgment  in  the  contest  case  could  give  no 
vitality  to  that  which  was  null;  second,  the 
question  was  not  presented  or  determined  In 
the  contest  case;  third,  appellant  was  not  a 
party  to  that  suit. 

1.  The  petition  not  having  been  properly 
flled,  and  the  county  Judge  having  no  author- 
ity to  order  the  election.  It  was  void,  as  held 
In  the  cases  above  refen-ed  to.  Being  void, 
the  Judgment  In  the  contest  case  could  not 
cure  the  vice  in  It;  but  that  is  not  the  effect 
of  the  Judgment.  A  Judgment  estops  the  par- 
ties against  whom  it  is  rendered  to  raise  the 
question  that  has  been  adjudicated  against 
them.  Thus,  If  a  note  is  a  forgery,  yet,  if  a 
Judgment  has  been  rendered  upon  it  by  de- 
fault, the  defendant  will  not  be  allowed  to 
plead  that  it  is  a  forgery  in  a  snlisequent  pro- 
ceeding, for  the  reason  that  he  Is  concluded  by 
the  Judgment.  8o,  though  a  patent  Is  Issued 
without  proper  legal  authority,  yet.  If  one  ac- 
tion to  quash  It  has  been  defeated,  the  same 
parties  will  not  be  allowed  to  raise  the  ques- 
tion In  a  subsequent  suit.  The  doctrine  of 
estoppel  by  former  Judgment  rests  upon  the 
maxim  that  there  must  be  an  end  to  litigation. 
The  object  hi  having  courts  of  Justice  is  that 
litigated  questions  shall  be  decided,  and  that, 
when  once  decided,  they  shall  not  be  again 
brought  under  discussion.  The  Judgment  Is  a 
bar  because  the  peace  and  prosperity  of  so- 
ciety and  public  policy  forbid  the  relitiga- 
tion of  matters  once  decided.  1  Freem. 
Judgm.  i  247;  Hardwlcke  ▼.  Young  (Ky.)  62- 
S.  W.  10. 

2.  The  rule  la  elementary  that,  when  a  mat- 
ter is  in  litigation,  parties  are  required  to 
bring  forward  their  whole  case;  and  "the  plea 
of  res  Judicata  applies  not  only  to  the  points 
upon  which  the  court  was  required  by  the  par- 
ties to  form  an  opinion  and  pronounce  Judg- 
ment, but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation,  and  which 
the  parties,  exercising  reasonable  dlllgeace, 
might  have  brought  forward  at  the  time." 
Davis  T.  McCorkle,  77  Ky.  746;  Williams  v. 
Rogers,  Id.  776;  Hardwlcke  v.  Young  (Ky.) 
62  8.  W.  10.    The  same  rule  is  laid  down  in 


Freem.  Judgm.  i  249.  Near  the  dose  of  that 
section  the  learned  author  says:  "So,  where 
the  character  and  effect  of  a  writing  is  set- 
tled by  the  Judgment  of  a  court  of  competent 
Jurisdiction,  It  cannot  be  shown  in  another  ac- 
tion l)etween  the  same  parties  that  it  ought  to 
be  given  a  different  effect;  and  a  Judgment 
In  favor  of  defendants  in  a  suit  against  coun- 
ty commissioners  to  enjoin  an  assessment  (or 
road  Improvements  on  the  ground  of  their 
want  of  Jurisdiction  to  make  it  to  a  bar  to  a 
sul>sequent  suit  claiming  their  want  of  Juris- 
diction upon  a  ground  not  before  urged" 
Whether  the  petition  for  the  election  was  prop- 
erly filed  and  the  election  regularly  ordered 
was  a  ground  of  contest,  and  should  have  been 
presented  in  the  contest  proceeding.  The 
Judgment  in  that  case  is  none  the  less  effective 
because  all  the  grounds  of  contest  which  ex- 
isted were  not  presented. 

3.  By  section  2566,  Ky.  St,  elections  under 
the  local  option  law  may  be  contested  by  any 
number  of  the  citizens  and  legal  voters,  not 
less  than  10,  of  the  territory  to  be  affected; 
and  vrrltten  notice  of  the  contest  mugt  be 
given  to  the  county  Judge,  and  published,  as 
therein  directed.  Under  ttate  provision  any 
one  In  the  district  affected  may  bare  hlmaelf 
made  a  contestant,  for  the  number  of  con- 
testants Is  unlimited.  The  statute  also  pn>- 
Tldes  that  any  number  of  citizens  and  legal 
voters,  not  less  than  10,  may  become  con- 
testees.  The  Judgment  that  to  rendered  is  ei- 
ther that  the  majority  of  the  legal  votes  cast 
at  the  dection  were  against  the  sale  of  h>- 
toxlcants  or  were  in  its  favor;  in  other  words, 
the  Judgment  to  in  favor  of  the  law  or  against 
it,  and  puts  it  In  force  in  the  whole  territory, 
or  dedares  that  it  to  not  in  force.  It  to,  there- 
fore, a  Judgment  binding  the  entire  territory. 
What,  tiien,  is  its  effect  as  to  persons  not  In 
fact  parties  to  the  contest?  In  Freem.  Judgm. 
8  176,  It  Is  said:  "In  many  Instances  the  re- 
lation of  the  nominal  parties  to  the  suit  to 
other  persons  to  such  that  the  latter  are  con- 
clusively bound  by  a  Judgment  agahist  the 
former.  In  the  absence  of  fraud  or  collusion, 
although  they  are  not  notified  of  the  pendency 
of  the  suit,  and  are  not  called  upon  to  con- 
duct its  prosecution  or  defense.  In  respect 
to  the  question  who  are  those  parties  wboee 
Interests  are  thus  Inseparably  assodated,  the 
decisions  are  often  inconstotent;  but  undoubt- 
edly the  general  principle,  sanctioned  by  a 
vast  preponderance  of  authority,  is  that  every 
person  who  has  made  an  unqualified  agree- 
ment to  become  responsible  for  the  result  of 
a  litigation,  or  upon  whom  such  a  responsi- 
bility is  cast  by  operation  of  law  in  the  ab- 
sence of  any  agreement,  to  conclusively  bound 
by  the  Judgment"  Then,  after  ahowtaig  hi 
section  177  that  a  stockholder  to  so  far  an 
Integral  part  of  the  corporation  that  In  view 
of  the  law,  he  to  trannd  by  a  Judgment  against 
the  corporation  requiring  it  to  levy  and  col- 
lect unpaid  assessments  on  hto  stock,  he  tikes 
up  in  section  178  the  reUtion  of  dtizens  to 
political  divisions  of  the  state,  and  says:    "A 
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Judgment  against  a  county  or  Its  legal  rep- 
resentatives In  a  matter  of  general  Interest 
to  all  Its  citizens  Is  binding  upon  tbe  latter, 
ttaoogb  tbey  are  not  parties  to  tbe  suit 
*  •  •  An  action  having  been  brought  by 
certain  taxpayen  of  a  town  to  enjoin  the  is- 
sae  of  bonds,  a  Judgment  against  tbem  was 
held  to  be  conclusiTe  upon  all  other  taxpay- 
ers. •  •  •  Either  this  must  be  true,  or 
each  citizen,  and  perhaps  each  citizen  of  each 
generation  of  citizens,  must  be  at  liberty  to 
commence  an  action  and  litigate  the  question 
for  himself,  either  in  his  own  name,  or  in  that 
of  tbe  municipality,  or  of  tbe  people  of  the 
state,  or  in  some  other  mode  adapted  to  the 
litigation  of  tbe  question."  When  a  contest  is 
instituted  under  the  local  option  act,  the  per- 
sons who,  according  to  the  statute,  are  made 
contestants  and  contestees,  become  the  legal 
representatives  of  the  territory  affected.  The 
Judgment  determines  whether  or  not  the  law 
has  been  put  in  force.  If  the  decision  on  the 
contest  in  question  had  been  against  the  law 
being  in  force,  appellant  could  not  have  been 
indicted.  The  commonwealth  would  not  have 
been  allowed  to  show  that  the  board  made  a 
mistake,  or  that  the  facts  were  not  properly 
gotten  before  It.  The  Judgment  would  have 
been  conclusive  upon  all  parties.  The  Judg- 
ment that  the  law  was  in  force  is  equally  con- 
clusive upon  all  parties.  It  has  been  settled 
and  determined  in  the  manner  provided  by 
the  statute  that  the  law  is  in  force,  and  the 
question  cannot  be  relltigated  In  each  prose- 
cution that  may  be  instituted  for  its  violation. 
To  allow  this  would  be  in  effect  to  nullify  that 
Judgment,  and  to  ignore  the  rule  that  the  well- 
being  of  society  requires  that  matters  once 
Judicially  settled  shall  not  be  relltigated. 
Judgment  affirmed. 


ELLISON  et  al.  v.  COMMONWEALTH,  i 

(Conrt  of  Appeals  of  Kentucky.     Sept.  26, 
1J)02.) 

INTOXICATING  LIQUORS-LOCAL  OPTION-flALB 
BY  PARTNER   OR  AGENT. 

1.  In  a  prosecution  against  two  def  endauts 
for  a  violation  of  tbe  local  option  law  the 
conrt  properly  iustructed  the  jury  that,  if  the 
defendants  were  partuers  In' the  drug  business, 
and  they  in  person,  or  by  their  authorized 
agent,  in  the  regular  course  of  busiaess,  sold 
the  whisky  to  the  prosecuting  witness,  it 
sbonld   find  tbem  guilty. 

Appeal  from  circuit  court,  Barren  county. 

"Not  to  be  officially  reported." 

E.  T.  Ellison  and  another  were  convicted  of 
the  offense  of  violating  the  local  option  law, 
and  they  appeal.    Affirmed. 

3.  A.  Conyers  and  Herman  Morris,  for  ap- 
pellants.   D.  J.  Wood,  for  the  Commonwealth. 

HOBSON,  J.  Appellants  were  bi'dicted  for 
violating  the  local  option  law  of  Barren  coim- 

'  Reported  by  Edvard  W.  Htnea,  Esq.,  of  the  Frank- 
fort bar,  and  (ormerly  atate  reporter, 
f  1.  See  Intoxicating  Lkioori,  vol.  »,  Cant  Dig.  | 


ty.  The  proof  showed  that  they  were  running 
a  drug  store  as  a  firm  under  tbe  name  of  Elll- 
son  &  Rowe.  The  prosecuting  witness  went 
in  and  laid  his  money  down.  He  saw  Dr.  Elli- 
son, and  told  him  what  he  wanted.  Tho  doc- 
tor went  on  back  to  tbe  back  end  of  the 
bouse  to  where  there  was  some  little  young 
fellow,  and  be  fixed  the  whisky  up,  and 
brought  It  out  in  a  bottle,  wrapped  up  in  a 
piece  of  paper,  and  handed  It  to  the  witness. 
On  these  facts  the  court  instructed  the  Jury 
that.  If  the  defendants  were  partners  in  the 
drug  business,  and  they  in  person,  or  by  their 
authorized  agent.  In  the  regular  course  of  busi- 
ness, sold  the  whisky  to  the  witness,  the  Jury 
should  find  tbem  guilty.  It  Is  true  that  de- 
fendant Bowe  was  not  present,  but,  if  the 
sale  was  made  by  his  partner  and  clerk  in 
their  store,  he  Is  liable  under  tbe  statute.  See 
case  of  Locke  v.  Com.  (this  day  decided)  60 
S.  W.  763.  The  other  questions  made  are  all 
disposed  of  by  the  opinion  In  tbe  case  referred 
to. 
Judgment  affirmed. 


COMBS  V.  DAVIS  et  al.i 

(Court  of  Appeals  of  Kentucky.     Sept.  26, 
1902.) 

FRAUDULENT  CONVEYANCES— RIGHTS  OF 
HUSBAND'S  CREDITORS. 

1.  Where  two  sous  who  were  in  business  for 
themselves  bought  and  paid  for  a  home  for 
their  mother,  and  the  evidence  is  sufScient  to 
Justify  the  conclusion  that  the  money  she  aft- 
erwards used  to  reimburse  them  consisted  of 
her  own  earnings  and  of  the  proceeds  of  a 
horse  which  belonged  to  her,  the  chancellor's 
judgment,  refusing  to  permit  the  husband's 
creditors  to  subject  the  home,  will  not  be  dis- 
turbed, as  fraud  will  never  be  presumed. 

Appeal  from  circuit  court,  Breathitt  county. 

"Not  to  be  officially  reported." 

Action  by  W.  M.  Combs  against  Susan 
Davis  and  Wiley  O.  Davis  to  enforce  a  Judg- 
ment Judgment  for  defendants,  and  plaintiff 
appeals.    Affirmed. 

J.  J.  G.  Bach,  for  appellant  J.  B.  Mar- 
cum,  for  appellees. 

HOBSON,  J.  Appellant  William  M.  Combs, 
held  an  unsatisfied  Judgment  against  Wiley  O. 
Davis,  the  husband  of  appellee,  Susan  Davis, 
and  filed  this  suit  to  subject  to  tbe  debt  a 
tract  of  land  conveyed  to  ber  by  R.  R.  Smith, 
on  the  ground  that  It  was  the  husband's  prop- 
erty, and  conveyed  to  the  wife  for  tbe  pur- 
pose of  defrauding  his  creditors.  The  court, 
on  final  hearing,  dismissed  the  petition,  and 
on  all  the  evidence  we  deem  it  Improper  to 
disturb  the  chancellor's  conclusion.  Tbe  prop- 
erty consists  of  a  half  acre  of  ground  neat 
the  mouth  of  Lost  Creek,  in  Breathitt  county, 
which  is  the  home  of  Susan  Davis,  the  appel- 
lee; her  husband  having  died  several  years 
ago.  It  is  worth  about  7200,  and  was  con- 
veyed to  ber  for  that  price.    One  of  her  sons 

'Reported  by  Edward  W.  Htnes,  Esq., of  the  Frank- 
tort  bar,  and  -formerly  atate  reporter. 
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paid  a  mole  on  the  purctaaee  price  at  $80,  and 
another  son  paid  a  horse  on  it  at  $90.  The 
rest  of  the  purchase  money  was  paid  in  a  sad- 
dle at  $5  and  in  an  order  on  a  store  paid  by 
the  two  sons.  The  sons  were  undoubtedly  the 
owners  of  the  mule  and  hors&  The  father 
had  nothing  to  do  with  this  property.  They 
were  in  business  for  themselves,  and  seem  to 
hare  acted  in  the  transaction  with  a  view  to 
secure  their  mother  a  home.  It  is  true  that 
she  testifies  that  she  repaid  them,  and  It  is 
urfred  that  the  means  she  used  to  repay  them 
were  legally  the  property  of  the  husband. 
But  we  are  satisfied  the  entire  transaction 
was  In  good  faith.  She  was  a  midwife,  and  | 
made  some  money  in  this  way.  She  had  re- 
ceived some  money  from  her  father's  estate. 
She  had  a  horse,  which  she  rode,  and  the  hus- 
band was  not  required  to  convert  her  earn- 
Injfs,  but  might  let  her  keep  them  as  her  sepa- 
rate estate.  This  he  seems  to  have  done,  and 
when  she  used  her  horse  and  some  of  the  mon- 
ey she  had  to  repay  her  boys  for  what  they 
had  expended  In  buying  her  a  home,  she  did 
only  what  she  felt  to  be  just,  and  violated  no 
right  of  appellant.  Fraud  Is  never  presumed; 
and,  taking  all  the  evidence,  we  agree  with  the 
chancellor  that  It  is  Insufficient  to  show  any 
fraud  in  the  transaclion. 
Judgment  affirmed. 

HOWTON  V.  GILPIN  et  al.» 

(Court  of  Appeals  of  Kentucky.     Sept  2S, 

1902.) 

•TATtJTB    OF    FRAUDS— PAROL    CONTRACT    AS 
TO    LAND  —  WEIGHT    GIVEN    CHANCELLOR'S    I 
JUDGMENT  —  VALIDITY     OF     JUDGMENT     OF 
DIVORCE-MISTAKE  IN  WIFE'S  NAMB-VALID- 
ITT  OF  DEEDS— DIVORCE  PRESUMED. 

1.  A  parol  contract,  by  which  a  number  of 
heirs  agreed  that  their  coheir  might  have  the 
land  inherited  if  he  would  defend  a  suit  against 
them,  and  save  them  from  all  cost,  is  void,  be-  ■ 
lug  within  the  statute  of  frauds.  | 

2.  Adverse  possession  for  15  years,  under  a  i 
parol  contract  for  the  sale  of  land,  is  sufficient 
to  give  title. 

3.  Where,  on  the  whole  evidence,  the  mind 
Is  left  In  donbt  as  to  the  truth,  the  chancellor's 
Judgment  will  not  be  disturbed  on  appeal. 

4.  A  judgment  dirnrciug  the  husband  from 
"his  wife"  is  valid,  though  by  a  clerical  error 
the  name  of  the  wife  is  incorrectly  given  in 
the  judgment,  as  the  false  description  may  be 
rejected  as  surplusage. 

5.  As  a  deed  conveying  land,  executed  by 
persons  claiming  to  be  husband  and  wife,  and 
who  had  been  regularly  married,  has  been  ' 
acquiesced  in  for  almost  40  years  by  those  who  I 
have  any  interest  in  the  matter,  and  the  ouly 
person  now  making  the  question  has  no  direct 
interest  in  it,  the  deed  will  not  be  declared 
void  on  the  ground  that  there  Is  no  evidence 
that  the  wife  had  been  divorced  from  a  former 
husband,  who  was  living  when  the  deed  was 
made,  and  who  did  not  join  in  the  deed,  as  a 
divorce  will  be  presumed  under  snch  circum- 
stances. 

Appeal  from  circuit  court,  Livingston  coun- 
ty. 
"Not  to  be  officially  reported." 

>  Reported  br  Edward  W.  Hlnea,  Esq.,  of  the  Frank- 
tort  bar,  and  formerly  state  reporter. 
f  2.  Sm  Advera*  Poueaeloo,   vol.  1,  Cent   Di*.  | 


Action  by  Rosa  B.  Gilpin  and  others  against 
George  Howton  and  others  for  partition. 
Judgment  for  plalntifTs,  and  defendant  How- 
ton  appeals.    Affirmed. 

J.  W.  Bush  and  C.  C.  Grassham,  for  appe- 
lant C.  W.  Watts,  W.  T.  Cooper,  and  J.  C. 
Hodge,  for  appellees. 

HOBSON,  J.  Isaac  Evans  died,  the  owner 
of  100  acres  of  land  in  Livingston  county, 
some  SO  years  ago.  His  wife,  Sarah  Evans, 
and  five  children,  survived  him.  CTde  son, 
John  Evans,  died  after  his  father,  leaving, 
surviving  him,  an  Infant  son,  who  died  in  in- 
fancy. The  other  four  children  left  issae. 
This  is  a  controversy  between  them  and  their 
vendees  as  to  the  ownership  of  the  land.  The 
widow  lived  until  about  the  year  1881,  and 
held  the  land  until  then.  Appellant,  George 
Howton,  Is  the  only  surviving  child  and  heir 
at  law  of  one  of  the  daughters,  and  as  such 
owns  one-fourth  of  the  land.  He  dahns, 
however,  to  own  the  entire  title,  and  this  is 
the  main  question  to  be  determined  upon  the 
appeal.  His  position  is  that  Bird  Jameson, 
about  the  year  1856,  brought  suit  in  the  Liv- 
ingston circuit  court  against  Sarah  Evans, 
widow  of  Isaac  Evans,  and  his  children,  and 
that  it  was  agreed  between  them  and  William 
Howton,  the  appellant's  father,  that  if  be 
would  defend  the  suit,  and  save  tbem  from 
all  cost,  he  might  have  the  land,  subject  to 
Sarah  Evans'  dower;  that  his  father  did  this, 
defeating  the  suit,  and  that  his  father  and  he, 
claiming  under  him,  bad  been  In  adverse  pos- 
session of  the  land,  claiming  it  as  their  own. 
for  something  like  25  years  before  the  suit 
was  brought;  the  widow,  Sarah  E^vans,  having 
surrendered  It  to  them  about  the  year  1875. 

The  alleged  contract,  l>elng  In  parol,  is  void 
for  that  reason.  But  although  the  contract 
Is  void,  still,  if  there  was  an  adverse  posses- 
sion of  the  land  for  the  statutory  period  by 
appellant  or  his  father,  it  is  a  good  defense  to 
the  action.  On  this  question  the  chancellor 
found  against  the  appellant,  and  on  the  whole 
case  we  are  Inclined  to  concur  In  that  concln- 
slon.  It  Is  at  least  a  case  where,  on  the  whole 
evidence,  the  mind  is  left  in  doubt  as  to  the 
truth,  and  under  the  rule  the  chancellor's  con- 
clusion cannot  be  disturbed.  The  proof  leaves 
no  doubt  In  our  minds  that  Mrs.  Jones  dahn- 
ed  the  right  to  control  the  land  as  long  as  she 
lived,  and  Oiat  appellant  did  not  claim  the 
land  as  his  own  for  a  number  of  years  after 
her  death.  On  the  contrary,  the  proof  tends 
to  show  that  he  conceived  the  idea  that  bv 
paying  the  taxes  on  the  land  he  would  after  a 
while  acquire  title  to  It  The  weight  of  the 
evidence,  and  the  circumstances  established 
by  it,  strongly  sustain  the  chancellor's  judg- 
ment. We  therefore  conclude  that  the  court 
properly  held  that  appellant  only  owned  one- 
fourth  of  the  land,  and  that  the  allowance  to 
him  of  $50  on  account  of  the  taxes  paid  by 
him,  with  no  charge  for  rent.  Is  as  favorable 
to  him  as  the  proof  warrants. 

It  Is  Insisted  that  Sar^J.  Herron,  one  tf 
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the  grantors  under  whom  appellees  claim,  was 
not  legally  dWorced,  and  that  therefore  her 
deed  was  void.  The  divorce  jndgment  Is  pro- 
duced, and  Jber  name  Is  there  stated  In  the 
caption  as  Ira  J.  Herron,  and  In  the  body  of 
the  Judgment  it  Is  written  Ira  Ann  Herron. 
But  her  husband's  name  is  given  correctly 
both  In  the  caption  and  in  the  body  of  the 
judgment  as  R.  H.  Herroo,  and,  as  it  appears 
that  she  and  her  husband  both  recognized  this 
Judgment  as  divorcing  them,  it  must  he  pre- 
sumed that  the  writing  of  her  name  as  it  ap- 
pears Is  a  clerical  error,  for  the  husband  is 
correctly  described.  By  the  Judgment,  he  Is 
divorced  from  his  wife.  Undoubtedly,  his 
wife  was  Sarah  J.  Herron,  and  as,  on  the 
whole,  she  Is  identified  by  the  judgment,  the 
false  description  may  be  rejected  as  surplus- 
age. 

It  is  also  urged  that  Martha  Ann  Morris, 
who  together  with  Franklin  Morris,  her  hus- 
band, made  a  deed  to  her  Interest  on  April 
3.  1S65,  had  at  the  time  a  living  husband, 
William  Trail,  from  whom  she  had  not  been 
divorced.  Neither  she  nor  any  one  claiming 
under  her  has  attacked  this  deed.  Appellant 
has  no  interest  in  her  share.  The  proof  shows 
that  she  was  regularly  married  to  Morris. 
After  40  years  we  do  not  think  the  presump- 
tion of  regularity  should  be  deemed  over- 
thrown, where  those  who  have  any  interest 
In  the  matter  have  acquiesced  in  the  validity 
of  the  deed,  and  the  only  person  making  the 
question  has  no  direct  Interest  in  it.  When  a 
marriage  is  shown  in  fact,  the  law  raises  a 
strong  presumption,  especially  after  the  lapse 
of  many  years,  in  favor  of  its  legality,  and 
the  burden  is  with  the  party  objecting  to  its 
validity  to  prove  that  It  is  not  valid.  This 
presumption  is  not  conclusive,  but  is  suffi- 
cient to  shift  the  burden  of  proof.  Blsh. 
Mar.  A  DIv.  (Ist  Ed.)  i  966.  In  the  Encyclo- 
pedia of  Law  (volume  19,  p.  1208  [2d  Ed.])  the 
law  is  thus  stated:  "It  will  also  be  presum- 
ed that  the  disability  of  a  prior  marriage  had 
been  removed  by  a  divorce  before  one  of  the 
parties  had  contracted  a  second  marriage." 
The  same  rule  is  stated  in  Blsh.  Mar.  &  Dlv. 
t  1145.  See,  also,  Carroll  v.  Carroll.  20  Tex. 
731;  Blanchard  v.  Lan.  .'rt,  22  Am.  Rep. 
245;  Coal  Co.  v.  Jones,  127  lU.  379,  8  N.  E. 
865,  20  N.  E.  80;  Boulden  v.  Mclntire  Ond. 
Sup.)  21  N.  E.  445.  12  Am.  St.  Rep.  453,  and 
cases  cited.  In  section  1148  Mr.  Bishop  says: 
"The  various  rules  of  law  which  fix  the  time 
for  presuming  a  record  at  twenty,  thirty,  or 
forty  years  after  It  must  have  been  made 
are,  in  reason,  only  partially  applicaUe  to 
divorce  records.  They  depend  simply  on 
lapse  of  time,  and  the  losses  which  a  series 
of  years  may  bring.  But  the  law's  favorite 
presumption  of  Innocence,  and  its  still  more  fa- 
vorite presshig  even  of  mere  possibilities  into 
the  support  of  marriage,  are  severally  forces 
greater  than  the  other;  so  that  in  legal  prin- 
ciple there  should  be  no  specific  waiting  for 
years  to  pass  by  before  a  divorce  may  be 
presumed.    A  Judicious  and  Judicial  discre- 


tion, varying  with  the  chrcumstances,  will 
better  give  form  to  this  presumption  than- 
any  iron  rule  which  it  would  be  possible  for 
a  text-writer  to  suggest  In  advance"  On  the 
whole  case,  we  see  nothing  In  the  record  to- 
the  substantial  prejudice  of  the  rights  of  ap- 
pellant. 
Judgement  affirmed. 


GRIFFITH'S  EX'R  v.  BYBEE.1 

(Court  of  Appeals  of  Kentucky.    Sept.  80, 
1902.) 

OtJARDIAN  AND  WARD  —  INTKREST  —  EN- 
CROACHMENT UPON  PRINCIPAL— EXPENDI- 
TURES WHICH  CHANCELLOR  WOULD  HAVBf 
AUTHORIZED-RATIFICATION  OF  PURCHASES 
MADE  BY  GUARDIAN. 

1.  There  was  no  error  in  refusing  to  charge- 
the  guardian  with  interest,  where  no  credit 
was  allowed  him  for  sums  paid  out  for  the- 
ward,  which  amounted  to  more  than  the  in- 
terest. 

2.  A  guardian  may  expend  on  the  ward  the 
income  of  the  ward  a  estate,  but  no  more,  un- 
less there  be  great  necessity. 

3.  The  ward  cannot  complain  of  credits  al- 
lowed the  guardian  for  purchases  made  for 
her,  where  she  has  retained  the  articles  pur- 
chased after  reaching  her  majority,  and  haa- 
never  repudiated  the  purchase. 

4.  Where  the  ward  married  during  minor- 
ity, the  guardian  is  entitled  to  credit  for  gum» 

I  expended  in  giving  her  and  her  husband  some- 
thing to  furnish  their  home,  and  for  necessary 
medicines  and  attention  during  the  ward's  ill- 
ness; as  the  chancellor  would  have  probably 
authorized  such  expenditures  if  asked  to  do  so. 

Appeal  from  circuit  court,  Metcalfe  county. 

"Not  to  b«  officially  reported." 

Action  by  Minnie  M.  Bybee  against  the  ex- 
ecutor of  W.  C.  A.  Oriffith  to  surcharge  cer- 
tain settlements  made  by  defendant.  Judg- 
ment for  plalntitr,  and  defendant  appeals.  Af- 
firmed. 

W.  L.  Porter,  for  appellant  Basil  Richard- 
son, for  appellee. 

WHITE,  J.  The  appellant,  W.  T.  Button, 
was  the  executor  of  the  estate  of  W.  C.  A. 
Griffith,  and  was  also  the  guardian  of  appellee, 
Minnie  M.  Bybee,  a  devisee  under  the  will  of 
Grlflith.  This  action  was  brought  to  surcharge- 
the  settlements  of  appellant.  Button,  as  ex- 
ecutor and  as  guardian.  There  was  a  refer- 
ence to  a  commissioner,  who  reported  a  full 
settlement  of  both  accounts.  Exceptions  to- 
this  settlement  were  filed  to  this  report  by  ap- 
pellee as  to  most  of  the  Items  of  credit  al- 
lowed appellant  as  guardian.  These  exceptions- 
were  sustained  In  part  and  overruled  In  part, 
judgment  being  rendered  in  favor  of  appellee- 
for  $800,  with  Interest,  and  appellant  prose- 
cutes this  appeal,  and  appellee  prosecutes  a 
cross-appeal.  By  the  settlement  of  appellant's 
accounts  as  executor,  there  was  in  his  hands 
due  appellee  the  sum  of  $1,729.39.  To  this 
sum  the  commissioner  added  Interest,  $219.52, 


'Reported  by  Edward  W.  Hlnes,  E8q.,ot  the  Frank- 
fort bar,  and  formerly  state  reporter. 
V  2.  See  Ouardian  and  Ward,  vol.  2S,  Cent  Die.  f 
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being  Interest  from  July  31,  1895,  to  May  25, 
1897,  making  a  total  of  $1,048.91.  The  report 
then  allows  credits  by  various  Items,  In  all 
amountlDg  to  $1,900.77,  and  ascertains  a  bal- 
ance due  of  $48.14.  Tbe  credits  allowed  by 
the  commissioner,  which  are  also  allowed  by 
the  judgment,  are  Items  as  follows:  Mule,  $40; 
horse,  $62;  cow,  $25;  wagon,  $20;  plow,  $5; 
lumber  from  Busbeng,  $20;  lumber  from  Depp, 
$22;  painting  house,  $8;  farm,  $300;  furni- 
ture P.  L.  Hodges,  $35.12;  lumber  R.  D. 
Shannon,  $29.70;  cash  to  appellee  after  she 
arrived  of  age  $81.58,— a  total  of  $648.40  for 
property  now  on  hand,  Including  the  farm 
«leeded  to  appellee  and  cash  paid  her  after  she 
reached  majority.  The  court  allowed  further 
credit  of  $281.91  for  various  Items  of  medicine, 
medical  attention,  cash,  setting  up  house- 
keeping, and  also  including  allowance  of  $100 
made  to  tbe  guardian  by  the  county  court 
ns  commissions.  The  total  credits  allowed 
amounted  to  $929.31,  leaving  due  appellee  the 
sum  of  $800,  after  refusing  to  allow  to  appellee 
any  Interest  on  the  fund  up  till  she  arrived  at 
21  years.  The  court  sustained  exceptions  to 
various  items  of  credits  claimed  by  appellant, 
on  account  of  payments  made  on  orders  and 
accounts  of  appellee  during  her  minority. 

It  Is  perfectly  clear  from  the  proof  that  the 
appellant  paid  out  on  account  of  his  ward 
more  than  the  interest  on  the  sum  in  his 
hands  by  several  hundred  dollars.  In  our 
opinion,  therefore,  there  was  no  error  In  refus- 
ing to  charge  appellant  with  Interest  on  tbe 
fund  in  bis  hands,  when  at  the  same  time  he 
Is  not  allowed  credit  for  sums  paid.  Under 
the  law,  the  guardian  was  permitted  to  expend 
the  income  on  his  ward,  but  no  more,  unless 
there  be  great  necessity,  which  does  not  ap- 
pear in  this  case.  In  our  opinion,  the  credits 
for  farm,  $300,  hoise,  $02,  mule,  $40,  cow,  $25, 
wagon,  $20,  and  the  other  articles  above  set 
out,  were  proper.  In  view  of  the  fact  that  It 
appears  that  appellee  had  this  property, 
amounting  to  $&48.40,  at  tbe  time  this  suit 
was  brought,  and  bad  not  returned  it,  or  re- 
pudiated the  purchase  thereof  for  her,  after 
she  reached  majority.  The  item  of  $100  allow- 
ance to  the  guardian,  while  slightly  more  than 
legal  commissions,  is  not  excessive,  and  will 
not  be  disturbed.  The  various  Items  for  medl- 
-cines,  medical  attention,  paid  cash,  setting  up 
housekeeping,  amounting  In  all  to  $181.91, 
while  not  strictly  within  the  law  as  to  ex- 
penditures, we  think  are  such  expenses  as 
the  chancellor  would  have  authorized  If  asked, 
and  so  can  and  should  be  allowed  now.  Fleld- 
«r  V.  Harbison,  93  Ky.  489,  20  S.  W.  508. 
The  facts  appear  to  be  that  appellee  married 
'during  minority,  and  these  sums,  including 
that  for  the  horse,  mule,  cow,  etc.,  were  ex- 
pended In  giving  this  young  couple  something 
to  furnish  their  home,  and  for  necessary  medi- 
cines and  attention  during  appellee's  Illness. 
TTnder  these  circumstances,  the  chancellor 
would  probably  have  directed  such  expendi- 
tures. Interest  was  allowed  on  the  $800  after 
appellee  became  21  to  the  date  of  the  Judg- 


ment, $198.    Judgment  was  thai  rendered  for 
$998  and  costs. 

We  perceive  no  reversible  error  In  the  Judg- 
ment, and  the  same  Is  affirmed,  irltb  damages. 


D'ARCT  et  al.  v.  CONNECTICUT  MUT. 

LIFE  INS.  CO. 

(Supreme  Court  of  Tennessee^     May  8,  1902.) 

FORBION  insurance:  companies  —  SERVICE 
or  PROCKSS-LIFK  POLICY— ACTION  BY  BE.N- 
EFICIARY'S  HUSBAND  —  INTEREST  OF  BEN- 
EFICIARY'S MINOR  SON— ACCBPTANCB  OV 
CASH  SURRENDER  VALUE— EFFECT. 

1.  Acts  1875,  c.  66,  provides  that  a  foreign 
insurance  company  must  file  a  power  of  at- 
torney authorizing  the  secretary  of  state  to 
accept  service  at  any  and  all  times  after  it 
has  been  admitted  to  do  business,  even  though 
it  may  subsequently  have  retired,  or  been  ex- 
cluded from  the  state.  Acts  1895,  c.  100.  {  49, 
expressly  repeals  the  above  act,  and  in  sec- 
tion 9,  Bubsec.  3,  provides  that  a  power  of  at- 
torney to  receive  service  must  be  deposited 
with  the  state  treasurer  or  insurance  commis- 
sioner. A  foreign  company  filed  a  power  of 
attorney,  as  required  by  tbe  first  act.  bat 
withdi'ew  from  the  state  before  the  later  act 
went  into  effect.  Held,  that  its  policy  holden 
were  still  entitled  to  serve  process  on  tbe  sec- 
retary of  state. 

2.  Where  a  life  policy  was  payable  to  tli< 
wife  of  the  insured,  if  living,  otherwise  to  their 
children,  and  the  wife  and  only  child,  a  dauKli- 
ter,  died  before  insured,  the  daogbter'a  hus- 
band could  sue  on  the  policy  in  his  own  name. 

S.  A  minor  son  of  the  daughter  took  no  in- 
terest in  the  policy,  as  she  was  the  sole  bene- 
ficianr  after  the  death  of  her  mother. 

4.  The  insured  bad  no  right  to  collect  the 
cash  surrender  value  of  the  policy,  as  the  l>ene- 
ficlary  had  a  vested  Interest 

Appeal  from  chancery  court,  Shelby  coun- 
ty; P.  H.  Helskell,  Chancellor. 

Suit  by  James  D'Arcy  and  others  against 
tbe  Connecticut  Mutual  Life  Insurance  Com- 
pany. From  an  order  overruling  a  demurrer 
to  tbe  complaint,  defendant  appeals.  Af- 
firmed. 

Francis  Fentress,  for  appellant  Wilkes 
son  &  McOehee,  for  appellees. 

McALISTER,  J.  This  Is  a  suit  on  a  policy 
of  life  insurance.  It  was  issued  by  defendant 
company  for  the  sum  of  $2,000  on  the  life  of 
James  Sweeney,  who  died  on  the  16th  of  July. 
1901.  The  policy,  on  Its  face,  was  made  pay- 
able to  Mrs.  Annie  Sweeney,  wife  of  the  hi- 
sured  (if  living  at  liis  death,  otherwise  to 
their  children).  The  policy  was  on  tbe  tea- 
payment  plan,  and  was  fully  paid.  Mrs.  An- 
nie Sweeney,  wife  of  the  insured  and  bene- 
ficiary of  the  policy,  died  many  years  prior 
to  her  husband,  and  left  surviving  her  a 
daughter.  This  daughter  intermarried  widi 
James  D'Arcy,  and  bore  him  one  child,  Alex- 
ander D'Arcy.  Mrs.  D'Arcy  died  prior  to  the 
death  of  her  father,  James  Sweeney,  the  in- 
sured, and  left  her  husband,  James  D'Arcy, 
and  her  son,  Alexander  D'Arcy,  surviving. 
The  policy  in  suit  was  surrendered  by  James 
Sweeney  in  1894  for  its  cash  surrender  value. 

f  4.  See  Insurance,  voL  tt^  Cent.  DIx.  |  5U, 
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amonntlng  to  $850.  It  appears  that  before 
the  company  would  pay  the  cash  surrender 
value  of  the  policy  In  1894  they  required  a 
guardian  to  be  appointed  for  Alexander 
D'Arcy,  the  minor  grandson  of  the  Insured. 
The  Insured,  James  Sweeney,  was  duly  quali- 
fied as  his  guardian  by  the  probate  court  of 
Shelby  county.  The  minor,  Alexander  D'Arcy, 
was  at  the  time  a  resident  of  the  state  of 
Georgrla,  and  not  within  the  Jurisdiction  of 
the  courts  of  this  state.  The  bill  alleges  that 
this  guardianship  was  void.  The  present  bill 
is  preferred  by  James  D'Arcy,  husband  of 
the  daughter  of  James  Sweeney,  the  insured, 
claiming  the  entire  proceeds  of  this  policy. 
He  also  sues  as  next  friend  of  his  son,  Al- 
exander D'Arcy,  for  the  purpose  of  having  bis 
rights  adjudicated  and  determined.  The  in- 
sured died  on  the  16th  of  July,  1901.  Process 
was  duly  issued,  and  served  upon  Reau  E. 
Foil;,  state  insurance  commissioner.  The  de- 
fendant company  filed  a  plea  in  abatement  to 
the  suit,  averring,  in  substance,  that  said  com- 
missioner had  no  authority  to  acknowledge 
service  of  process  for  the  company,  for  the 
reason  it  had  withdrawn  from  the  state  In 
1804,  and  had  not  executed  a  power  of  attor- 
ney to  the  state  treasurer  authorizing  him  to 
accept  service  of  process.  The  chancellor  sus- 
tained this  plea.  The  complainant  thereupon 
had  an  alias  subpoena  Issued,  which  was  serv- 
ed upon  Jno.  W.  Morton,  secretary  of  state, 
and  attorney  in  fact  for  the  company.  De- 
fendant company,  by  counsel,  moved  to  quash 
this  alias  subpoena  on  the  grounds  that  the 
secretary  of  state  had  no  authority  to  accept 
service,  since  the  act  of  1875,  giving  him 
such  authority,  had  been  repealed  by  the  act 
of  1895.  The  motion  to  quash  was  overruled. 
Defendant  company  then  demurred,  which  de- 
murrer was  overruled.  The  grounds  for  de- 
murrer were:  First,  that  it  appeared  from 
the  bin  that  said  policy  was  a  chose  in  ac- 
tion, which  bad  never  been  reduced  to  posses- 
sion in  the  lifetime  of  Mrs.  D'Arcy,  and  that 
no  action  could  be  maintained  by  the  hus- 
band, but  that  suit  should  have  been  brought 
by  him  as  administrator  of  his  deceased  wife; 
second,  that  it  does  not  appear  from  the  bill 
that  Mrs.  D'Arcy  died  intestate.  The  court 
overruled  the  demurrer,  and,  under  the  stat- 
ute, permitted  the  defendant  company  to  ap- 
peal. 

The  second  and  third  assignments  of  error 
raise  the  question  whether  service  rff  process 
on  the  secretary  of  state  was  sufficient,  and 
gave  the  court  Jurisdiction  of  defendant  com- 
pany. It  Is  insisted  that  the  act  of  1875  re- 
qalrlng  foreign  Insurance  companies  doing 
business  in  this  state  to  file  with  secretary  of 
state  a  power  of  attorney  constituting  said 
officer  attorney  in  fact  upon  whom  process 
against  the  company  might  be  served  was  re- 
pealed by  the  act  of  1895.  It  Is  admitted  that 
the  only  power  of  attorney  ever  Issued  by  the 
defendant  company  In  this  state  was  In  March, 
1875,  under  the  act  of  1875,  authorizing  the 
secretary  of  state  to  accept  service.  The  act 
60  S.W.— 49 


of  1893  expressly  repealed  the  act  of  1875, 
and  provided  that  the  state  treasurer,  as  ex 
officio  state  insurance  commissioner,  should  bf 
provided  with  a  power  of  attorney  by  forelgJ 
insurance  companies  doing  business  in  this 
state.  It  Is  Insisted  by  the  counsel  for  the 
complainant  below  that  the  act  of  1875  pro- 
vided that  the  power  of  attorney  deposited 
with  the  secretary  of  state  should  be  Irrev- 
ocable, and  that,  so  long  as  said  company 
bad  any  business  in  this  state,  and  until  n 
new  power  of  attorney  Is  deposited  with  the 
state  treasurer  under  the  act  of  1805,  service 
of  process  may  be  made  upon  the  secretary 
of  state  under  the  power  of  attorney  executed 
to  said  officer  under  the  act  of  1875.  It  ap- 
pears that  when  the  act  of  1893  was  passed 
defendant  company  had  withdrawn  from  the 
state,  and  did  not  execute  any  power  of  at- 
torney as  required  by  that  act.  Balch  v.  John- 
son, 106  Tenn.  252,  61  S.  W.  289.  It  is  well 
settled  that  the  remedy  enters  Into,  and  forms 
a  material  part  of,  the  obligation  of  a  con- 
tract. Von  Hoffman  v.  Qulncy,  4  Wall.  535, 
18  Ii.  Ed.  403;  Collins  v.  Railroad  Co.,  9 
Helsk.  845.  But  a  change  of  remedy  does 
not  impair  the  obligation  of  a  contract  unless 
all  remedy  Is  taken  away.  Tennessee  v. 
Sneed,  96  U.  S.  69,  24  L.  Ed.  010;  McAdoo 
V.  Smith,  5  Baxt.  695.  It  Is  insisted  by  coun- 
sel for  the  defendant  that  a  remedy  still  ex- 
ists to  sue  this  company  at  its  home  ofBce 
In  Connecticut.  But  the  remedy  provided  by 
the  act  of  1875  was  the  right  to  sue  a  foreign 
corporation  In  the  courts  of  this  state.  It  Is 
well  settled  that  the  state  has  a  right  to  ex- 
clude all  foreign  insurance  companies  from 
Its  borders  If  it  see  proper  to  do  so,  or  to 
admit  them  on  such  terms  as  It  may  choose, 
however  onerous.  State  v.  Pbcenlx  Ins.  Co., 
92  Tenn.  431.  21  S.  W.  893;  Paul  v.  Virginia, 
8  Wall.  168,  19  L.  Ed.  357;  Ducat  v.  Chicago, 
10  Wall.  410,  19  L.  Ed.  972;  Insurance  Co. 
V.  Needles.  113  U.  S.  574,  5  Sup.  Ct  681,  28 
I,.  Ed.  1084;  Doyle  v.  Insurance  Co.,  94  U. 
S.  535,  24  L.  Ed.  148.  Foreign  corporations 
are  not  citizens  within  the  clauses  of  the  fed- 
eral constitution  providing  that  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privileges 
and  Immunities  of  citizens  in  the  several 
states.  Bank  v.  Earle,  13  Pet.  638,  10  L.  Ed. 
274;-  Pembina  Consol.  Silver  Mining  &  Milling 
Co.  V.  Pennsylvania,  125  U.  S.  181,  8  Sup.  Ct. 
737,  31  Ii.  Ed.  650;  1  Joyce,  Ins.  f  328;  1 
Thomp.  Corp.  g  7028;  13  Am.  &  Eng.  Enc. 
Law,  845.  So  It  has  been  held  that  the  busi- 
ness of  a  foreign  Insurance  company  Is  not 
Interstate  commerce.  Paul  v.  Virginia,  8 
Wall.  108,  19  L.  Ed.  357;  Hooper  v.  Cali- 
fornia, 155  U.  S.  648,  15  Sup.  Ct.  207,  39  L. 
Ed.  297;  1  Joyce,  Ins.  i  328.  It  has  been 
held  that  foreign  corporations  are  "persons" 
within  that  clause  of  the  fourteenth  amend- 
ment which  provides  that  "no  state  shall  de- 
ny to  any  person  within  Its  Jurisdiction  the 
equal  protection  of  the  laws";  but  this  clause 
does  not  effect  the  power  of  the  state  to  ex- 
clude from  the  state  foreign  cwjjoratlons.  or 
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to  prescribe  any  conditions  It  may  choose  for 
tbelr  admission.  13  Am.  &  Eng.  Enc.  Law, 
p.  846;  Plilladelplila  Fire  Ass'n  v.  New  Yorli, 
119  U.  S.  110,  7  Sup.  Ot.  108,  30  L.  Ed.  342; 
Santa  Clara  Co.  v.  Southern  Pac.  R.  Co.,  118 
U.  S.  394,  6  Sup.  Ct.  1132,  30  L.  Ed.  118; 
Pembina  Consol.  Sliver  Mining  &  Milling  Co. 
V.  Pennsylvania,  125  U.  S.  181,  8  Sup.  Ct. 
737,  31  L.  Ed.  650.  Any  other  construction 
of  this  clause  would  entlUe  foreign  corpora- 
tions to  the  same  privileges  as  domestic  cor- 
porations, and,  as  has  been  seen,  it  Is  within 
power  of  the  state  to  exclude  foreign  corpora- 
tions entirely.  13  Am.  &  Eng.  Enc.  Law,  p. 
840;  Phlladelpbia  Fire  Ass'n  v.  New  York, 
119  U.  S.  110,  7  Sup.  Ct.  108,  30  L.  Ed.  342. 
These  principles  are  all  well  settled.  Act 
1875,  c.  66,  in  prescribing  the  conditions  upon 
which  foreign  Insurance  companies  should  be 
permitted  to  enter  the  state  and  continue  busi- 
ness here,  provided  In  section  12,  viz.:  "That 
any  such  company  or  corporation  desiring  to 
transact  any  such  aforesaid  business  In  this 
state  by  any  agent  or  agents  shall  file  with 
the  insurance  commissioner  a  power  of  attor- 
ney authorizing  the  secretary  of  state  afore- 
said to  acknowledge  service  of  process  for  and 
in  behalf  of  such  company  at  any  and  all 
times  after  a  company  has  once  compiled  with 
the  laws  of  Tennessee  and  been  regularly  ad- 
mitted, even  though  such  company  may  sub- 
sequently have  retired  from  the  state  or  been 
excluded,"  etc.  It  is  conceded  that  the  de- 
fendant company,  a  foreign  corporation,  com- 
piled with  this  act  in  1876  by  depositing  with 
the  secretary  of  state  the  prescribed  power  of 
attorney.  By  the  terms  of  this  act  that  power 
of  attorney  became  irrevocable  so  long  as  said 
company  transacted  business  in  this  state,  or 
left  outstanding  or  unsatisfied  policies,  al- 
though it  might  subsequently  retire  from  the 
state  or  be  excluded  by  Its  laws.  That  act 
was  designed  to  furnish  the  policy  holder  In 
this  state  a  remedy  against  foreign  corpora- 
tions for  the  collection  of  his  policy  In  this 
state.  That  remedy  entered  Into  and  became 
a  part  of  the  contract  between  the  company 
and  its  policy  holder,  and  that  remedy  could 
not  be  destroyed  without  supplying  another 
equally  as  adequate  without  impairing  the  ob- 
ligations of  the  contract.  Act  1805,  c.  160,  did, 
by  Its  forty-ninth  section,,  expressly  repeal  Act 
1875,  c.  66,  and  provided  in  subsection  3  of 
section  9  that  no  foreign  insurance  company 
shall  be  admitted  or  authorized  to  do  business 
in  this  state  until  it  has  deposited  with  the 
state  treasurer  or  insurance  commissioner  a 
power  of  attorney,  upon  whom  process  against 
It  may  be  served.  The  present  defendant  re- 
tired from  the  state  before  the  passage  of  the 
act  of  1895,  and,  of  course,  had  not  complied 
with  any  of  its  terms.  So  that  now  policy 
holders  are  remediless,  unless  the  power  of 
attorney  executed  by  the  company  to  the  secre- 
tary of  state  In  1876,  under  the  provisions 
of  the  act  of  1875.  Is  still  eifecUve.  If  the 
act  of  1895  bad  undertaken  to  abrogate  the 
only  remedy  the  policy  bolder  bad.  it  wotild. 


to  that  extent,  be  clearly  unconstitutional. 
But  that  act  was  not  designed  to  Interfere 
with  the  remedy  which  policy  holders  had  ac- 
quired prior  to  the  retirement  of  the  company 
and  Its  noncompliance  with  the  act  of  lijOS. 
Such  policy  holders  are  still  entitled  to  serv- 
ice of  process  on  the  secretary  of  state,  and 
their  remedy  Is  wholly  preserved  and  unim- 
paired. 

The  fourth  assignment  of  error  goes  to  the 
action  of  the  court  In  overruling  the  demur- 
rer of  the  defendant,  the  substance  of  which 
was  that  the  complainant  could  not  maintain 
this  suit  In  his  own  name  as  husband  and 
next  friend  of  his  child,  but  that  It  was  nec- 
essary for  the  suit  to  be  brought  by  an  ad- 
ministrator for  the  wife,  and  that  It  was  neces- 
sary to  allege  the  Intestacy  of  the  wife.  Com- 
plainants' counsel  state  in  their  brief,  vii.: 

"The  theory  upon  which  this  brief  was 
filed  was  that,  where  the  policy  was  made 
payable  to  the  wife,  Annie  Sweeney,  If  living 
at  the  time  of  the  death  of  the  insured,  oth- 
erwise to  her  children  by  him,  the  ettect 
was  to  confer  vested  rights  upon  the  wife  of 
the  Insured  and  her  children  by  him,  and  to 
place  the  policy  of  Insurance  beyond  the 
control  of  the  Insured;  that  upon  the  death 
of  Mrs.  Annie  Sweeney,  wife  of  the  Insured, 
the  entire  Interest  of  the  policy  became  vest- 
ed In  Mrs.  D'Arcy,  the  only  child  by  the  in- 
sured, and  upon  the  death  of  Mrs.  D'Arcy 
her  entire  Interest  In  the  policy  became  the 
absolute  property  of  her  husband.  James 
D'Arcy.  Our  contention  Is  that  Mrs.  Swee- 
ney acquired  a  vested  Interest  in  the  policy 
of  Insurance  the  moment  It  was  Issued,  and 
upon  her  death  her  Interest  vested  in  Mrs- 
D'Arcy,  and  upon  her  death  the  property  be- 
came the  absolute  property  of  her  husband. 
James  D'Arcy,  Jure  mariti:  and  that,  he  be- 
ing the  absolute  owner,  the  property  Is  not 
j  liable  for  the  debt  of  Mrs.  D'Arcy,  and  be 
therefore  has  the  right  to  maintain  this  suit 
In  his  own  name. 

"Policy  a  Vested  Interest  A  policy  and 
the  money  to  become  due  under  it  belong, 
the  moment  it  Is  Issued,  to  the  person  or  per- 
sons named  therein  as  beneficiaries,  and  there 
Is  no  power  in  the  person  procuring  the  insor- 
ance  by  deed,  will,  or  otherwise  to  transfer 
the  Interest  of  the  persons  therein  named. 
Bank  v.  Hume.  128  U.  S.  195.  9  Sup.  Ct  41,  32 
L.  Ed.  370.  Under  a  life  policy  payable  to 
the  insured's  wife  should  she  survive  blm, 
otherwise  to  her  children  by  him,  the  chil- 
dren take  several  and  transmissible  interests 
immediately  upon  the  delivery  of  the  policy, 
subject  to  the  contingency  of  the  wife  sur- 
viving. Glenn  v.  Burns,  100  Tenn.  295,  45 
8.  W.  784,  and  the  cases  therein  cited.  A 
husband  cannot  assign  a  policy  taken  out  by 
himself,  and  in  terms  payable  to  his  wife 
and  children.'  Gosling  t.  Caldwell.  I  Lea. 
454,  27  Am.  Rep.  774.  It  Is  thus  shown  that 
Mrs.  D'Arcy  had  a  vested  Interest  in  the 
proceeds  of  ttaia  policy  upon  the  death  of 

her  mother.  C^r\nirs\f> 
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"Policy  of  Insurauce  a  Chose  In  Action. 
'A  policy  of  Insurance,  both  at  couiiuon  law 
and  by  force  of  the  act  of  1801,  Is  a  chose  In 
action.'  Scobey  v.  Waters,  10  I>ea,  561;  Insur- 
ance Co.  y.  Hamilton.  6  Sneed,  269;  Hand- 
werker  v.  Dlermeyer,  96  Tenn.  627,  36  S.  W. 
809.  It  is  insisted  on  behalf  of  the  company 
that  James  D'Arcy  has  no  right  to  maintain 
this  suit,  for  the  reason  that  he  never  re- 
duced the  policy  to  possession.  The  right  to 
the  proceeds  of  the  policy  was  a  chose  In  ac- 
tion, which,  of  course,  could  not  be  reduced 
to  possession  until  after  the  death  of  the  In- 
sured, James  Sweeney,  which  occurred  in 
July,  1901.  The  policy  was  the  mere  evi- 
dence of  the  chose  In  action,  and,  of  course, 
its  possession  remained  In  the  hands  of  the 
insured.  The  present  action  was  brought  by 
James  D'Arcy  in  his  capacity  as  husband, 
and  was  an  act  on  his  part  to  reduce  said 
chose  In  action  to  possession.  It  is  difficult 
to  see  how  be  could  have  reduced  It  to  pos- 
session during  the  life  of  bis  wife,  for  un- 
til the  insured,  James  Sweeney,  died,  there 
was  no  right  of  action  In  any  one.  Counsel 
for  the  company  cite  Dicey  on  Parties  to  Ac- 
tion, In  which  it  is  said,  viz.:  'If  a  contract 
be  made  after  marriage,  either  with  the  wife 
alone  or  with  the  husband  and  wife,  the  ef- 
fect produced  by  the  death  of  either  party, 
is  as  follows.'  On  the  death  of  the  husband 
before  an  action  brought,  the  right  survives 
to  the  widow,  and  not  the  husband's  repre- 
sentatives. On  the  death  of  the  wife  before 
action  brought  the  right  of  action  and  con- 
tract made  with  her  alone  passes  to  her  ad- 
ministrator, and  her  husband  must  sue  In 
that  capacity." 

This  is  not  now  the  rule  in  this  state.  In 
Bice  V.  McBeynolds,  8  Lea,  37,  this  court  said, 
viz.:  "We  tnke  it  to  be  too  clear  for  argu- 
ment or  need  of  authority  that  the  husband 
Is  entitled  to  receive  and  reduce  to  possession 
during  coverture  all  choses  In  action,  whether 
in  the  form  of  notes,  debts,  or  legacies,  be- 
longing to  the  wife  at  the  time  of  their  mar- 
riage, or  at'cniing  to  her  afterwards.  If  he 
falls  to  reduce  them  to  possession  during  their 
coverture,  and  survives  the  wife,  then  her 
administrator  or  personal  representative  is 
entitled  to  them,  and  may  sue  for  and  re- 
cover them."  This  rule  is  based  upon  the 
proposition  that  upon  the  death  of  the  wife 
the  husband  becomes  the  absolute  owner  of 
her  choses  In  action  jure  mariti.  We  so  de- 
cided in  Handwerker  v.  Dlermeyer,  96  Tenn. 
627.  36  S.  W.  869.  In  that  case  we  held  that 
two  life  policies  payable  to  the  wife  upon  her 
denth  became  the  absolute  property  of  her 
husband.  In  that  case  we  approved  the  fol- 
lowing statement  of  the  rule,  viz.:  "All  the 
choses  of  the  wife  not  reduced  to  possession 
during  the  joint  lives,  by  the  common  law 
passes  to  the  husband  upon  her  death,  and 
this  is  true  whether  such  choses  are  then 
payable  or  are  mere  reversionary  or  contingent 
interests  payable  at  a  future  day,  or  mere 
possibilities.''    If,  after  the  wife's  death,  the 


husband  does  not  release,  assign,  or  reduce  to 
possession  her  choses  in  action  during  her 
lifetime,  then  after  her  death  her  personal 
representatives  are  entitled  to  administration 
upon  them  for  the  benefit  of  her  estate  as 
part  of  her  assets.  This  principle  was  recog- 
nized In  this  state  In  Hamrlco  v.  Laird,  10 
Yerg.  222.  In  that  case  the  husband  sued  as 
administrator  of  his  wife  to  recover  cer- 
tain negroes,  the  separate  property  of  his 
wife.  In  that  case  It  was  said:  "It  can 
scarcely  now  be  made  a  question  whether  the 
husband,  having  administered  upon  the  wife's 
estate,  Is  entitled  to  retain  the  separate  prop- 
erty and  choses  In  action  of  the  wife,  after 
the  payment  of  her  debts,  without  distribu- 
tion among  her  next  of  kin.  He  is  not  accu- 
rately described  whoi  called,  as  is  sometimes 
done,  her  next  of  kin,  nor  does  he  derive 
his  title  to  claim  her  personal  property  from 
the  statute  of  distributions,  but  he  claims  It, 
and  is  entitled  as  husband,  and  in  right  of 
the  marriage,  as  owner."  The  concluding 
paragraph  of  that  opinion  is,  viz.:  "In  truth' 
the  complainant,  although  he  states  himself 
as  administrator,  yet  he  sues  upon  his  title 
as  husband  and  owner  of  the  property."  In 
Prewltt  v.  Bunch,  101  Tenn.  736,  50  S.  W. 
748,  we  held,  viz.:  "It  Is  well  settied  that. 
If  the  wife  dies  before  the  reduction  to  pos- 
session, her  chose  In  action  goes  to  the  sur- 
viving husband,"— citing  Hamrlco  v.  Laird,  10 
Yerg.  222;  Tune  v.  Cooper,  4  Sneed,  298.  In 
the  latter  case  the  court  said  that  upon  no 
sound  principle  could  a  distinction  be  taken 
between  the  husband's  right,  or  the  right  of 
his  personal  representative,  to  the  wife's 
choses  in  action.  It  Is  true  that  the  husband 
takes  subject  to  the  payment  of  any  debts 
that  the  wife  may  owe,  or  any  equity  or  right 
that  may  be  chargeable  against  it;  but,  with 
this  condition,  he  has  the  clear  right  to  bring 
the  suit  in  his  own  name  for  the  recovery  of 
the  chose.  The  case  of  Bailroad  Co.  v.  John- 
son, 97  Tenn.  674,  37  S.  W.  558,  was  a  suit  by 
the  husband,  as  administrator,  to  recover 
damages  for  the  unlawful  killing  of  his  wife. 
Following  the  rule  laid  down  in  TratCord  v. 
Adams  Exp.  Co.,  8  Lea  96,  it  was  held  that 
the  surviving  husband  was  Jure  marltl,  and, 
to  the  exclusion  of  the  next  of  kin,  entitled  to 
the  damages  recoverable  in  such  a  case.  It 
was  further  said  in  tliat  case:  "The  recovery 
for  a  personal  Injury  to  a  wife  which  results 
in  death  will  inure  to  the  benefit  of  the  hus- 
band under  the  statutory  provisions  discuss- 
ed, and  that  he  Is  entitled  to  this  recovery  un- 
der the  common-law  rule  of  jure  marltl."  But 
In  the  course  of  the  opinion  the  following  lan- 
guage was  used,  to  wit:  "To  meet  another 
objection  of  plaintiff  In  error  to  the  form  of 
this  action,  it  may  be  said  that  the  surviving 
husband,  as  such,  could  not  have  maintained 
this  suU,  but  It  was  essential  that  her  admin- 
istrator should  have  sued."  This  last  remark 
was  obiter,  and  Is  not  authoritative  in  the 
present  case. 
In  conclusion  it  la  |j|^y^  necessary  jt^t^  la^d 
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that  the  minor,  Alexander  D'Arcy,  took  no  In- 
terest in  the  policy,  since  his  mother  was  the 
sole  beneficiary  of  its  proceeds  after  the  death 
of  her  mother,  Mrs.  Annie  Sweeney.  The  in- 
sured, James  Sweeney,  had  no  authority  to 
collect  the  cash  surrender  value  of  the  policy 
In  1894,  since  his  only  daughter,  Mrs.  D'Arcy, 
as  sole  beneficiary,  bad  a  vested  interest  there- 
in, which  could  not  be  effected  by  such  a  set- 
tlement. 

It  results  that  the  decree  of  the  chancellor 
overruling  the  demurrer  is  affirmed,  and 
cause  remanded  for  further  proceedings. 


DUNHAM  et  al.  v.  HARVEY  et  aL 

(Supreme  Court  of  Tennessee.     June  12,  1902.) 

TAXATION— SALS  OF  REALTY— DBFENSB  OF 
INNOCENT  PURCHASERS— now  INTERPOSED 
—DECREE  AFTER  OWNER'S  DEATH— EFFECT 
—CESTUI  QUE  TRUST  —  LIMITATIONS  —  DIS- 
MISSAL WITHOUT  PREJUDICE. 

1.  The  defense  of  innocent  purchasers  can- 
not be  made  by  demurrer,  but  must  be  inter- 
posed by  plea  or  answer,  in  which  great  cer- 
tainty ana  particularity  of  averment  is  re- 
quired. 

2.  Under  the  direct  provisions  of  Shannon's 
Code,  |§  6190,  6193,  a  judicial  sale  of  realty 
for  taxes  was  not  void  because  the  owner  died 
intestate  before  the  entry  of  the  deci-ee  for 
sale,  leaving  surviving  him  t^'o  children, 
against  whom  the  couae  was  never  revived. 

3.  Testator  devised  his  estate  to  his  wife, 
her  heirs  and  assignsj  forever,  in  trust  that 
she  hold  the  same  during  her  life  for  the  sup- 
port of  herself  and  family,  and  the  remainder 
or  reversion  thereof  to  his  daughter  and  her 
children  then  living  or  thereafter  to  be  bom. 
Certain  realty,  which  had  t>een  conveyed  by 
the  trustee  as  administratrix,  was  sold  for 
taxes,  and  the  sale  confirmed  December  4, 
1884.  The  trustee  died  February  12,  1891. 
Held,  that  the  devise  to  the  trustee  terminated 
with  her  lifetime,  and  hence  the  right  of  a 
minor  cestui  que  trust  under  the  will  to  con- 
test the  tax  sale  was  not  barred  by  the  seven- 
year  statute  of  limitations. 

4.  Where  a  demurrer  to  the  bill  in  an  action 
to  recover  realty  was  sustained  because  of 
limitations,  it  was  error  to  dismiss  without 
prejudice. 

Appeal  from  chancery  court,  Shelby  coun- 
ty; P.  H.  Helskell,  Chancellor. 

Ejectment  bill  by  J.  C.  Dunham  and  oth- 
ers against  Bridget  Harvey  and  others.  From 
a  decree  overruling  a  demurrer  to  the  bill 
In  part,  defendants  appeal.    Modified. 

Edglngton  &  Edgington,  for  appellants. 
Giliham  &  Gillham,  for  appellees. 

McALISTER,  J.  Complainants,  as  belts 
and  devisees  of  Watt  C.  Bradford,  deceased, 
filed  this  ejectment  bill  to  recover  possession 
of  certain  real  estate  in  the  city  of  Memphis, 
alleged  to  have  been  fraudulently  conveyed 
by  the  personal  representative  of  said  Brad- 
ford's estate.  The  will  of  said  Watt  C.  Brad- 
ford was  admitted  to  probate  In  1864,  and 
contains  the  following  items,  which  are  im- 
mediately involved  in  this  litigation:  "Iton 
2nd.  I  direct  the  payment  by  my  executors, 
hereinafter  named,  of  all  my  just  debts,  out 
of  any  moneys  now  on  hand,  or  to  be  realized 


hereafter  from  cbllections  or  from  tbe  sale  of 
real  or  personal,  which  they  are  hereby  au- 
thorized to  make  for  that  purpose.  Item  3nl. 
The  rest  and  residue  of  my  estate  of  evny 
kind,  character,  and  description,  real  and 
personal,  wherever  situated,  in  this  state  or 
elsewhere,  I  will,  bequeath,  and  devise  unto 
my  well-beloved  and  faithful  wife,  Catherine 
3.  Bradford,  for  her  heirs  and  assigns,  forev- 
er. In  trust  that  she  bold  and  enjoy  tbe  same, 
with  Its  emoluments  and  profits,  for  and 
during  the  term  of  her  natural  life,  for  the 
support  and  maintenance  of  hersdf  and  fam- 
ily, and  the  remainder  or  reversion  thereof  to 

my   daughter,   Mary   Knapp,    wife   of  

Knapp,  and  to  her  chlldr«i  thai  living  or 
thereafter  to  be  bom,  free  from  tbe  debts, 
contracts,  or  engagements  of  her  present  or 
any  future  husband.  My  said  wife,  if  she 
desires,  may  at  any  time  set  apart  and  deliv- 
er to  my  said  daughter,  Mary  Knapp,  an; 
iwrtlon  of  said  property,  real  or  personal,  to 
be  held  by  her  free  and  discharged  of  debt^ 
liabilities,  and  engagements  of  her  present 
or  any  future  husband.  Item  4th.  I  nominate 
and  appoint  my  particular  friends  Wiiiiam 
Chase  and  J.  M.  Provlne,  of  Memphis,  Tenn., 
the  executors  of  this,  my  last  will  and  testa- 
ment, and  especially  request  them  to  act  as 
such,  having  nominated  them  because  of  my 
unbounded  confidence  In  their  Integrity  and 
uprightness."  Catherine  J.  Bradford,  the  wid- 
ow of  the  testator,  afterwards  Intermarried 
with  Dr.  H.  Schafer,  and  died  on  the  12tb 
February,  1891.  The  present  complahianis 
are  children  of  Mary  Knapp,  daughter  of  the 
testator,  viz.:  Catherine  B.,  who  was  bom 
May  3,  1858,  and  intermarried  with  RobL 
WUson  March  27,  1879;  Elizabeth  G.,  who 
was  bom.  December  27,  1860,  and  intermar- 
ried with  Jno.  C.  Dunham  June  25,  1879, 
and  as  the  Issue  of  said  marriage  Boy  Bum- 
ham  was  bom  June  27,  1880.  Mary  F.  was 
born  September  6,  1862,  and  married  Ever- 
ette  Hungerford  November  10,  1879.  Hoy 
Burnham  is  also  made  a  party  complainant 
The  husbands  of  the  three  married  daughters 
of  Mary  Knapp  were  also  parties  complainant. 
It  Is  alleged  In  the  bill  that  said  Catherine 
J.  Bradford,  widow  of  Watt  C.,  having  hiter 
married  with  one  Schafer,  qualified  as  admin- 
istratrix of  Watt  C.  Bradford  with  the  will 
annexed,  and  made  a  fraudulent  and  colorable 
conveyance  of  the  land  in  controversy  to 
Chas.  Sewering,  under  the  pretext  that  the 
sale  was  necessary  to  pay  off  debts  of  the 
testator.  The  defendants  herein,  Bridget 
Harvey,  Mrs.  Meagher,  and  Thos.  Haggerty, 
claim  title  under  Cha&  Sewering  as  purchas- 
ers of  the  property  under  a  sale  for  taxes  In 
tbe  consolidated  causes  of  State  against  But- 
ler et  al.  and  City  of  Memphis  against 
Sewering.  A  more  specific  statement  of  the 
facts  Is  that  one  Dennis  Harvey  purchased 
the  property  at  the  clerk  and  master's  sale  In 
said  consolidated  causes  on  the  8th  of  March. 
1884,  for  the  sum  of  $748.  The  lot  was  sold 
as  the  property  of  Chas.  Sewering.    The  sale- 
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was  confirmed,  and  title  Tested  and  devested 
by  decree  duly  entered  on  the  4th  of  Decem- 
ber,. ISSi.  The  bill  further  alleges  that  on 
the  24tli  day  of  March,  1803,  Dennis  Harvey 
sold  tbe  north  40  feet  of  this  lot  to  Mary  J. 
Meagher  by  deed  for  $1,000,  paid  by  her  to 
Harvey.  It  alleges  the  death  of  Dennis  Har^ 
vey,  and  tbe  fact  that  tbe  defendant  Bridget 
Harvey  Is  bis  widow,  and  the  administratrix 
of  the  estate,  which  is  being  wound  up  as 
an  Insolvent  estate  In  the  insolvent  case  of 
Bridget  Harvey,  administratrix,  against  Mich- 
ael Harvey  et  aL,  No.  10,891,  R.  D.,  of  the 
chancery  court  of  Shelby  county.  It  alleges 
further  that  Tbos.  Haggerty  is  one  of  the 
heirs  at  law  of  Dennis  Harvey,  and  that 
Bridget  Harvey  purchased  the  property  at 
chancery  sale  in  said  Insolvent  proceedings; 
that  is  to  say,  that  part  of  it  which  had  not 
been  sold  to  Mrs.  Meagher.  Tbe  bill  further 
alleges  that  the  sale  to  Bridget  Harvey  has 
not  yet  been  confirmed,  and  that  sbe  is  sued 
as  administratrix  of  the  estate  of  Dennis 
Harvey  and  Individually  as  purchaser  of  tbe 
property.  Referring  to  the  sale  by  Mrs.  Scba- 
(er  to  Cbas.  Sewering,  it  is  alleged  that 
Sewering  never  paid  the  $1,000  mentioned  In 
tbe  deed  as  tbe  consideration  thereof;  that 
it  was  never  intended  he  should  pay  It;  that 
be  never  in  fact  bad  possession  of  tbe  deed, 
and  that  it  was  never  in  fact  delivered  to 
bim.  It  is  further  alleged  in  tbe  bill  that 
complainants  were  not  parties  in  any  manner 
to  tbe  tax  suits  (referring  to  the  consolidated 
canses  already  mentioned).  Defendants  de- 
murred to  tbe  bill,  and  tbe  demurrer  was  sus- 
tained on  the  statute  of  limitation  as  to  all  of 
tbe  complainants  excepting  Roy  Bumbam, 
Tbe  dismissal  of  the  bill  as  to  the  three  mar- 
ried women,  Mrs.  Dunham,  Mrs.  Wilson,  and 
Mrs.  Hnngerford,  was  without  prejudice  to 
tbeir  separate  rights.  Defendants  appealed 
from  80  much  of  the  decree  overruling  the  de- 
murrer as  to  Roy  Bumbam,  and  so  much  of 
the  decree  as  dismissed  the  bill  "without 
prejudice"  to  the  separate  rights  of  the  mar- 
ried women.  The  errors  assigned  are:  First. 
The  court  erred  In  not  sustaining  the  demur- 
rers, and  in  not  dismissing  the  bill  as  to  Roy 
Bumbam.  Second.  It  was  error  on  the  part 
of  tbe  court  to  have  made  any  reservation  in 
tbe  decree  of  dismissal  as  to  Mrs.  Dunham, 
Mrs.  Wilson,  and  Mrs.  Hungerford.  The  dis- 
missal as  to  them  should  have  been  absolute 
end  final,  so  as  to  be  res  adjudlcata,  so  as 
to  prevent  the  bringing  of  a  new  suit  at  some 
future  time.  Third.  Tbe  court  erred  In  fail- 
ing to  bold  that  the  bill  has  no  equity  on  its 
face.  Fourth.  The  court  erred  In  falling  to 
bold  that  the  right  and  title  of  Roy  Burnham, 
Mrs.  Dunham,  Mrs.  Wilson,  and  Mrs.  Hun- 
gerford were  barred  by  the  statute  of  limita- 
tion of  seven  years.  Fifth.  The  court  erred 
in  falling  to  hold  that  tbe  sale  of  the  property 
to  Dennis  Harvey  was  a  valid  sale,  and  that 
in  default  of  any  charges  In  the  bill  tending 
to  show  that  Dennis  Harvey  and  Mary  J. 
Meagher  were  not  bona  fide  purchasers,  tbe 


bill  was  without  equity  on  ita  face,  and 
should  have  been  dismissed  absolntdy,  and 
without  reservations.  Sixth.  The  court  erred 
In  falling  to  hold  that  the  bill  has  no  equity 
on  its  face,  because  of  the  fact  that  the  com- 
plainants are  attempting  collaterally  to  at- 
tack tbe  decree  of  sale  and  other  proceedings 
in  State  against  Butler  and  City  against  Sew- 
ering for  matters  outside  of  the  record  of 
those  consolidated  cases.  Seventh.  The  court 
erred  in  failing  to  decree  that  an  adminis- 
trator de  bonis  non  of  tbe  estate  of  Watt  O. 
Bradford  Is  a  necessary  party  defendant  to 
rescind  the  sale  of  this  property  by  a  for- 
mer administrator  with  tbe  will  annexed, 
who  sold  it  in  tbe  exercise  of  tbe  powers  of 
sale  conferred  by  the  will  to  pay  tbe  debts  of 
tbe  testator. 

It  is  unnecessary.  In  tbe  disposition  of  this 
case,  to  notice  all  the  assignments  of  error, 
but  only  a  few  will  be  considered.  It  may 
be  remarked.  In  the  first  place,  tbat  tbe  de- 
fense of  Innocent  purchaser  cannot  be  made 
by  demurrer,  but  must  be  Interposed  by  plea 
or  answer.  In  which  great  certainty  and  par- 
ticularity of  averment  is  required.  Rhea  v. 
Allison,  3  Head,  177;  High  v.  Batte,  10 
Yerg.  335;  Caldwdl  v.  Cheatham,  2  Head, 
22;  Connell  v.  Forgason,  5  Cold.  406;  Say- 
lors  v.  Saylors,  3  Helsk.  529;  Stephens  v. 
Porter,  11  Helsk.  348;  Gates  v.  Card,  98 
Tenn.  384,  24  S.  W.  486. 

Complainants,  by  their  bill,  attack  the  va- 
lidity of  tbe  decree  of  sale  in  the  consolidat- 
ed cases  of  State  against  Butler  and  City 
against  Sewering,  because  they  allege  now  as 
a  fact  that  Chas.  Sewering  was  dead  at  tbe 
time  of  tbe  decree  of  sale  and  subsequent 
proceedings.  With  regard  to  the  sale  for 
taxes,  tbe  averments  of  the  bill  are  as  fol- 
lows: "Third.  Complainants  aver  that  said 
decree  for  sale,  the  sale  made  thereunder, 
tbe  confbrmation  thereof,  and  the  attempted 
vestiture  of  tbe  title  In  Dennis  Harvey  are 
Ineffectual  and  void,  because  the  proceedings 
were  only  against  Chas.  Sewering,  as  the 
owner  of  tbe  property,  and  tbe  party  from 
whom  the  taxes  were  due,  who,  as  a  matter 
of  fact,  bad  died  Intestate  in  tbe  year  1882, 
leaving  surviving  bIm  two  children,  William 
L.  and  Mary  Sewering,  against  whom  tbe 
cause  was  never  revived;  that  is,  the  wh(4e 
proceeding  was  void  because  tbe  sole  defend- 
ant, Chas.  Sewering,  was  then  dead,  and  the 
coiul  had  no  Jurisdiction  to  make  the  de- 
cree for  sale,  or  any  of  the  proceedings 
which  followed  it  inclusive  of  the  sale 'to 
Harvey,  tbe  confirmation  thereof,  and  the 
attempted  vestiture  of  title  in  blm."  Tbe  al- 
legation of  tbe  bill  is  grounded  upon  tbe  idea 
that,  because  Sewering  died  before  the  entry 
of  tbe  decree  for  sale,  and  there  was  no  re- 
vivor against  tbe  heirs,  the  sale  was  therefore 
void.  This  proposition  Is  erroneous.  Our  stat- 
utes (Shannon's  Code)  cure  this  infirmity  In 
the  proceedings. 

"Sec.  6190.  The  death  of  tbe  defendant 
proceeded  against  without  ptxBQoal  aei^rlca. 
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wlH>ther  the  death  occur  before  or  after  the 
tlllug  of  the  bill,  does  not  render  the  pro- 
ceedings void,  but  his  heirs  or  representa- 
tives, as  the  case  may  be,  have  the  right 
within  three  years  from  the  rendition  of  the 
final  decree  to  mal^e  themselves  parties  by 
petition,  verified  by  affidavit,  showing  mer- 
its, and  contest  the  complainants  bill." 

"Sec.  6193.  The  decree  If  executed  before 
it  is  set  aside  under  any  of  the  foregoing 
provisions,  will  be  a  protection  to  all  persons 
acting  upon  its  validity,  and  will  confer  a 
good  title  to  all  property  sold  under  it." 

The  eighth  and  ninth  assignments  are: 
"Eighth.  The  court  erred  in  failing  to  hold 
that  the  will  of  Watt  C.  Bradford  placed  the 
title  to  the  remainder  of  his  property  in  trust 
in  Catherine  Bradford,  bis  widow,  to  pre- 
serve the  remainders  to  the  unborn  children, 
and  to  enable  her  to  set  apart  these  remain- 
ders from  the  interest  of  the  testator's  only 
child  and  daughter,  Mary  Knapp.  The  court 
erred  In  failing  to  hold  that  these  duties  re- 
ferred to  which  were  imposed  by  the  will  up- 
on Hrs.  Bradford  as  trustee  made  the  trust 
an  active  one,  and  as  such  the  statute  of  lim- 
itation ran  against  the  trustee,  and  barred 
the  rights  of  both  trustee  and  beneficiaries. 
Ninth.  The  bill  charged  that  Roy  Burnbam 
was  born  June  27,  1870,  which  was  a  little 
over  the  eleven  years  after  the  deed  was 
made  to  Chas.  Sewering.  This  being  so,  his 
remainder,  at  least,  was  vested  in  Mrs.  Brad- 
ford, under  the  provisions  of  Watt  C.  Brad- 
ford's will,  and,  the  title  being  In  the  trus- 
tee, the  statute  of  Umitations  had  barred  his 
title  while  it  was  in  such  trustee,  whose  du- 
ty it  was  to  preserve  this  remainder."  We 
think  it  quite  plain  that  the  devise  to  Mrs. 
Catherine  J.  Bradford,  widow  of  the  testator, 
terminated  with  her  life.  The  language  of 
the  will  is:  "Item  3rd.  The  rest  and  residue 
of  my  estate  of  every  kind,  character,  and 
description,  real  and  personal,  wherever  sit- 
uated. In  the  state  or  elsewhere,  I  will,  be- 
queath, and  devise  to  my  well-beloved  and 
faithful  wife,  Catherine  J.  Bradford,  her 
heirs  and  assigns,  forever,  in  trust  that  she 
hold  and  enjoy  the  same,  with  its  emolu- 
ments and  profits,  for  and  during  the  term 
of  her  natural  life,  for  the  support  and  the 
maintenance  of  herself  and  family,  and  the 
remainder  or  reversion  thereof  to  my  daugh- 
ter, Mrs.  Knapp,  wife  of Knapp,  and 

to  tier  children  then  living  or  thereafter  to 
be  born,  free  from  the  debts,  contracts  or 
engagements  of  her  present  or  any  future 
husband."  It  will  be  observed  that  the  uses 
of  the  trust  estate  devised  to  Mrs.  Bradford 
were  the  support  and  maintenance  of  her- 
self and  family  for  and  during  the  term  of 
her  natural  life.  In  Smith  v.  Thompson,  2 
Swan,  386,  it  appeared  tliat  Smith  conveyed 
to  Yancy,  his  heirs,  executors,  etc.,  negro 
slaves,  in  trust  for  the  separate  use  of  the 
wife  of  said  Smith,  the  trustee  to  have  or 
control  the  slaves  for  her  interest,  and  (in 
the  words  of  the  deed)  "after  her  death  the 


said  negroes,  with  their  increase.  If  any,  to 
he  equally  divided  between  all  of  her  chil- 
dren." The  court  said  in  trusts  created  by 
a  will  It  Is  a  general  role  that  the  trustee  io 
whom  is  vested  the  legal  estate  takes  socb 
quantity  of  Interest  therein  as  the  purposes 
of  the  trust  required,  and,  as  soon  as  tlie 
trust  is  satisfied,  the  legal  estate  will  vest, 
under  the  will,  in  the  person  boiefldally  en- 
titled to  it.  A  trust  estate  Is  not  to  C(Hitinue 
beyond  the  period  required  for  the  purposes 
of  the  trust.  To  the  same  effect  are  Belote  t. 
White,  2  Head,  703;  Alkln  v.  Smith,  1  Sneed. 
304;  Ellis  V.  Fisher,  3  Sneed,  231,  63  Am. 
Dec.  52. 

It  results  that  there  was  no  error  in  the 
decree,  except  that  the  bill  as  to  the  married 
women  is  dismlsEted  without  reservation,  and 
the  cause  remanded  for  further  proceedings. 


TURNER  V.  STATB. 

(Supreme  Court  of  Tennessee.    June  11,  1002.) 

STATUTES-^DRY  ACT— CLASS  LKGISLATION- 
REPEAI.  OP  STATUTES— VENIREMAN— JURY 
COMMISSIONERS— QUALIFICATION— PRESUMP- 
TIONS ON  APPEAL. 

1.  Const,  art.  11,  S  8,  prohibits  the  state  from 
granting  to  any  individual  rights  or  privileges 
other  than  such  as  may  be  by  the  same  law 
extended  to  any  membej:  of  the  community  wtio 
may  bring  himself  within  it.  Held,  that  tlie 
jury  law  (Acts  1001,  c.  124),  applying  only  to 
counties  of  over  a  certain  population,  la  not 
violative  of  the  constitutional  provision  as  clas3 
legislation. 

2.  Const,  art  2,  f  17,  declares  that  all  laws 
which  repeal,  revive,  or  amend  former  laws 
shall  recite  in  their  caption  or  otherwise  the 
title  or  substance  of  the  laws  repealed,  re- 
vived, or  amended.  Held,  that  the  provision 
does  not  apply  to  implied  repeals,  but  only  to 
express  ones. 

3.  Acts  1901,  c.  124,  Is  entiUed  "An  act  to 
create  a  board  of  commissioners  for  each  coun- 
ty in  the  state,  having  a  population  of  120,000 
inhabitants  or  over,  •  •  •  and  for  the  se- 
lection of  juries;  to  prescribe  the  duties  of 
the  members  of  said  board  and  of  the  judges 
•  •  •;  to  provide  for  jury  lists  and  jury 
boxes  to  be  kept  in  each  county  of  this  state: 
and  to  repeal  all  laws  in  conflict  with  this  act." 
The  last  section  of  the  act  contaius  a  eeneral 
clause  repealing  all  laws  in  conflict  with  the 
act.  Held,  that  the  repeal  of  provisions  of  for- 
mer laws,  BO  far  as  inconsistent,  is  by  impli- 
cation, and  hence  the  statute  is  not  within 
Const,  art.  2,  f  17,  under  which  acts  of  express 
repeal  must  recite  those  repealed  in  the  cap- 
tion, etc. 

4.  Acts  1001,  c.  124,  provides  that  no  one 
having  a  suit  pending  in  the  court  shall  lie 
appointed  a  jury  commissioner.  Held,  tint 
the  appointment  of  one  who  has  a  suit  pend- 
ing as  a  jury  commissioner  does  not  vitiate 
the  proceedings  of  the  commissioners  when  the 
other  members  of  the  board  are  qualified. 

5.  On  appeal  it  is  to  be  presumed,  in  the  ab- 
sence of  any  showing  to  the  contrary,  that  the 
other  members  of  the  board  were  competent 

6.  Acts  1001,  c.  124,  S  8,  provides  that  on 
the  excusing  of  a  juror  another  shall  be  drawn 
as  required  by  section  5,  which  provides  for 
the  drawing  of  names  from  the  jury  box;  and 
by  section  4,  if  the  jury  box  is  exhansted  be- 
fore the  jury  is  complete,  the  judge  may  des- 
ignate a  juror.  Held,  that  a  substituted  juror 
soonld  be  selected  by  drawing  a  name  from  tho 
box,  unless  the  names  are  exhausted. 


Digitized  by 


Google 


Tenn.) 


TUBNEU  >.  STATE. 


775 


7.  Acts  1901.  e.  124,  §{  5,  8,  provide  that  on 
the  excasing  of  a  juror  the  substituted  juror 
shall  be  drawn  from  the  jury  box;  and  by 
sectioD  4,  if  the  jury  box  is  exhausted  before 
the  jury  is  complete,  the  judge  may  designate  a 
juror.  On  appeal  it  was  shown  a  juror  was 
excused  and  another  appointed.  Held,  that 
it  would  be  presumed  the  jury  box  was  tbeu 
exhausted. 

8.  A  venireman  on  his  voir  dire  stated  he 
conversed  with  parties  who  had  conversed  with 
witnesses;  that  he  accepted  what  they  said  as 
being  the  facts  in  the  case;  that  the  names  of 
the  witnesses  were  given  him  in  those  conver- 
sations; that  he  had  an  opinion  well  grounded 
and  fixed,  etc.,  and  that  bis  opinion  was  unfa- 
vorable to  the  defendant  and  that  it  would  re- 
quire evidence  to  remove  it.  Held,  that  he  was 
disqualified. 

9.  If  a  person  is  disqualified  as  a  juror  be- 
canse  of  his  opinion  of  the  case,  he  should  not 
be  accepted  because  he  states  that,  notwith- 
standing his  opinion,  he  will  render  an  impar- 
tial verdict 

Error  to  criminal  court,  Shelby  coimty;  L. 
P.  Cooper,  Judge. 

George  W.  Turner  was  convicted  of  murder, 
and  be  brings  error.    Reversed. 

Geo.  B.  Peters,  A.  D.  Hubbard,  and  Geo.  W. 
Wlnford,  for  plaintiff  In  error.  The  Attorney 
General,  for  the  State. 

McALISTER,  J.  Plaintiff  In  error  was  con- 
victed of  murder  In  the  first  degree,  and  sen- 
tenced to  death,  for  killing  one  WUl  Haines. 
The  prisoner  appealed,  and  numerous  errors 
for  a  reversal  of  the  judgment  are  assigned 
upon  the  record. 

The  first  assignment  Is  that  the  court  erred 
in  not  allowing  the  defendant  to  withdraw  the 
plea  which  was  made  and  entered  before  be 
had  counsel,  and  In  not  permitting  bis  attor- 
neys to  file  proper  pleas  In  his  liehalf.  The 
killing  occurred  on  September  25,  1001.  The 
defendant  was  Indicted  on  the  27th  and  ar- 
raigned on  the  28th  of  September.  He  stated 
be  had  no  attorney,  but  was  about  to  retain 
one,  whereupon  the  court  directed  a  plea  of 
not  guilty  to  be  filed,  which  was  accordingly 
done.  On  the  5tb  of  October,  1901,  by  bis 
retained  counsel,  defendant  asked  that  be  be 
allowed  to  withdraw  the  plea  of  not  guilty, 
and  file  a  plea  In  abatement.  The  court  de- 
clined to  permit  the  plea  abready  filed  to  be 
witiidrawn,  and  refused  to  allow  the  plea  In 
abatement  to  be  filed.  Counsel  for  defend- 
ant then  moved  that  the  plea  of  not  guilty 
be  permitted  to  stand,  and  that  in  addition 
thereto,  his  plea  In  abatement  be  filed,  under 
chapter  121,  Acts  1897,  which  provides  that 
"a  defendant  can  in  any  suit  plead  both  In 
abatement  and  In  bar  at  the  same  time  and 
the  plea  in  bar  is  no  waiver  of  tbe  plea  tn 
abatement,  and  when  so  pleaded  both  pleas 
shall  be  beard  at  the  same  time  and  Judgment 
rendered  on  each  plea."  We  think  that  un- 
der tbe  circumstances  the  court  should  have 
permitted  tbe  plea  of  not  guilty  to  be  with- 
drawn and  the  plea  In  abatement  filed,  or 
at  least  to  have  allowed  tbe  latter  plea  to 
t>e  heard  in  conjunction  with  the  plea  In  bar, 
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,  as  authorized  by  the  act  of  1837,  which  we 
bold  applies  as  well'  to  criminal  as  to  civil 
ca.ses.  But  whether  the  action  of  the  court 
amounted  to  reversible  error  depends  upon 
the  question  whether  tbe  plea  in  abatement 
was  on  Its  face  a  valid  plea.  The  plea  of- 
fered to  be  filed  and  refused  by  the  court  was, 
viz.: 

"The  defendant  G.  W.  Turner,  comes  and 
for  plea  says  that  tbe  indictment  filed  herein 
and  found  by  the  grand  Jury  of  tbe  criminal 
court  of  Shelby  county  is  invalid  and  void 
for  the  following  reasons:  The  act  of  the  leg- 
islature of  Tennessee  under  and  by  virtue  of 
which  said  grand  Jury  was  Impaneled  and 
created,  passed  on  April  18,  1901,  being  chap- 
ter 14  of  the  Acts  of  Tennessee  of  1901,  Is 
unconstitutional  and  void,  because:  First  The 
said  act,  in  its  body  and  caption,  applies  only 
to  counties  in  Tennessee  which  have  a  popula- 
tion of  one  hundred  and  twenty  thousand  in- 
habitants, or  over,  under  the  federal  census 
of  1900,  or  any  subsequent  federal  census. 
There  are  only  two  counties  in  Tennessee 
which  have  over  one  hundred  and  twenty 
thousand  inhabitants  under  tbe  federal  cen- 
sus of  1900,  viz.,  Shelby  and  Davidson;  and 
therefore  this  act  applies  only  to  these  two 
counties,  and  not  to  any  other  counties  in  tbe 
state.  Tbe  said  act  is  a  partial,  and  not  a 
general,  law,  and  violates  section  8  of  article 
11  of  the  constitution  of  Tennessee.  Second. 
The  said  act  of  the  legislature  under  which 
tbe  grand  Jury  which  found  the  indictmen^ 
herein  was  attempted  to  be  Impaneled  violates 
section  17  of  article  2  of  the  constitution  of 
Tennessee,  which  provides  that  "all  acts  which 
repeal,  revive  or  amend  former  laws  shall  re- 
cite In  their  caption  or  otherwise  the  title  or 
substance  of  the  law  repealed,  revived,,  or 
amended.'  The  act  in  question  attempts  to 
repeal  and  amend  important  existing  laws  In 
the  state,  but  It  does  not  in  its  caption  or 
otherwise,  recite  the  title  or  the  substance  of 
the  laws  so  repealed  and  amended.  Third. 
The  aforesaid  act  also  violates  the  provision 
in  section  17,  art  2,  of  the  constitution  of  Ten- 
nessee, which  declares  that  'no  bill  shall  be- 
come a  law  which  embraces  more  than  one 
subject,  that  subject  to  be  expressed  in  the 
title.'  It  clearly  embraces  more  than  one  sub- 
ject Fourth.  The  said  act  of  the  legislature 
of  1901  is  invalid  and  void  In  its  provisions 
with  respect  to  the  selection  of  grand  Jurors 
and  other  Jurors,  wherein  it  confers  upon  the 
Judges  of  the  courts  discretionary  and  arbi- 
trary power  and  authority  to  discharge  and 
select  such  Jurors.  Fifth.  The  said  act  of 
1001  contemplates  and  requires  that  the  Judges 
of  the  courts  shall  appoint  the  Jury  commis- 
sioners, and  that  in  counties  where  there  is 
a  chancellor  It  contemplates  that  he  should 
act  with  the  other  Judges.  The  Honorable  F. 
H.  Helskell  Is  the  chancellor  In  Shelby  county, 
but  did  not  act  with  the  other  Judges  In  the 
selection  of  the  Jury  commissioners  who  ap- 
pointed the  grand  Jurors  who  found  this  In- 
dictment   Sixth.  If  the  aforesaid  act  of  1901 
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l8  valid,  ItH  prorlslons  have  not  been  com- 
plied with,  but  have  been  violated  In  the  fol- 
lowing respects:  It  provides  that  no  person 
who  has  a  'suit  pending  In  said  court  at  the 
time  of  their  or  his  appointment  shall  be  ap- 
pointed as  a  Jury  commissioner.'  The  court 
referred  to  is  the  circuit  court.  John  Overton, 
Esq.,  was  appointed  a  Jury  commissioner,  and 
at  the  time  of  his  appointment  there  was  pend- 
ing In  the  Second  circuit  court  of  Shelby  coun- 
ty (the  judge  of  which  acted  in  appointing 
said  Overton)  a  suit  brought  by  Overton  & 
Overton  vs.  J.  M.  Bowen  et  al.,  the  said  John 
Overton  being  a  member  of  the  firm  of  Over- 
ton &  Overton,  who  instituted  the  suit.  He 
was,  for  this  reason,  disqaali&ed  to  act  as  a 
Jury  commissioner.  Seventh.  If  the  said  act 
of  1901  is  valid,  the  grand  Jury  which  found 
the  indictment  herein  was  not  legally  impan- 
eled, and  its  acts  are  void,  because  the  act 
requires  the  names  selected  by  the  jury  com- 
missioners and  reported  by  them  to  the  crim- 
inal court  shall  be  drawn  from  a  box.  This 
was  done  at  the  beginning  of  the  September 
term,  1901,  of  the  crhnlnal  court,  and  thirteen 
of  the  grand  Jurors  were  selected  on  the  first 
day  of  said  term,  and  were  sworn,  and  pro- 
ceeded to  discharge  theh:  duties.  On  the  18th 
day  of  September,  1901,  H.  C.  Polk,  a  mem- 
l>er  of  said  grand  Jury,  was  discharged  by  his 
honor,  Judge  L.  P.  Cooper,  and  L.  H.  Ma- 
lony  was  placed  on  the  grand  Jury  in  lieu 
of  him.  The  name  of  said  L.  H.  Malony  was 
not  reported  to  the  criminal  court  by  the  jury 
commissioners,  nor  was  it  drawn  from  the 
Jurj(  box,  but  he  was  appointed  by  his  honor, 
Judge  Cooper,  without  regard  to  the  require- 
ments to  the  act  in  question.  On  the  20th 
day  of  September,  1901,  J.  D.  Brewster  was 
also  by  the  said  Judge  excused  from  serving 
on  said  grand  jury,  he  being  a  member  there- 
of, and  Mike  Lee  was  appointed  by  the  crim- 
inal court  judge,  although  his  name  has  never 
been  sent  in  to  said  court,  by  the  Jury  com- 
missioners, nor  was  his  name  drawn  from 
the  box,  and  he  was  appointed  hi  disregard 
of  the  positive  and  mandatory  requirements  of 
the  jury  act.  Hence  the  grand  jury  which 
found  the  indictment  was  not  legally  selected, 
and  the  Indictment  found  by  it  against  the 
defendant  herein  is  null  and  void.  Wright, 
Peters  &  Wright,  A.  D.  Hubbard,  Attorneys. 

"The  defendant  makes  oath  that  the  above 
plea  Is  true  In  substance  and  in  fact.  G.  W. 
Turner. 

"Sworn  to  and  subscribed  before  me  this 
ICth  day  of  October,  1001.  R.  S.  Capers, 
D.  C." 

It  will  be  observed  that  the  burden  of  this 
plea  is  an  attack  upon  the  new  jury  law  found 
in  chapter  124,  Acts  1001.  The  first  objection 
to  its  constitutionality  is  that  it  only  applies 
to  counties  having  a  population  of  120,000 
inhabitants  or  over,  and  that  the  counties  of 
Davidson  and  Shelby  are  thereby  alone  em- 
braced in  its  provisions.  The  insistence  is 
that  the  law  is  therefore  local  and  partial,  and 
not  a  general  law;   or,  in  other  words,  that 


it  Is  vicious  class  legislation,  which  viohitea 
article  11,  g  8,  of  the  consOtuOon.  This  ob- 
jection is  not  tenable.  This  subject  was  fnHy 
considered  by  this  court  at  Knoxville  Septem- 
ber term,  1901,  In  the  case  of  State  v.  Maloney, 
108  Tenn.  — ,  66  S.  W.  871.  It  was  in- 
sisted In  that  case  that  chapter  8,  Acts  1900, 
entitled  "An  act  to  create  a  board  of  public 
road  commissioners  to  regulate  the  laying  out 
and  working  of  public  roads  in  this  state  in 
counties  having  a  population  of  not  leas  than 
70,000  and  not  more  than  90,000  under  the 
federal  census  of  1000,  or  any  subsequent 
federal  census,"  etc.,  was  vicious  class  legis- 
lation, since,  as  a  matter  of  fact,  the  act  only 
applied  to  Knox  county.  This  court,  however, 
upheld  the  constitutionality  of  the  act,  dting 
Luehrman  v.  Taxing  District,  2  Lea,  425; 
Cook  v.  State,  00  Tenn.  407,  16  8.  W.  471, 
IS  L.  R.  A.  183;  Peterson  v.  State,  10*  Tenn. 
127,  66  S.  W.  834.  These  eases  are  conclu- 
sive of  the  same  objection  now  used  against 
this  act. 

It  is  next  insisted  the  act  violates  article  2, 
t  17,  of  the  constitution,  in  that  it  repeals 
various  laws  of  the  state  relating  to  the  se- 
lection, summoning,  and  qualification  of  ju- 
rors, but  does  not,  in  its  caption  or  otherwise; 
recite  the  title  or  substance  of  the  laws  so  re- 
pealed. The  act  of  1001  provides  that  "serv- 
ice on  a  regular  panel  within  two  years  shall 
disqualify  a  person."  Chapter  124,  Acts  1901. 
§  4.  "It  shall  not  be  cause  for  challenge  of 
a  person  drawn  or  summonsed  under  this  sec- 
tion that  he  has  served  on  a  regular  jury 
within  two  years."  Id.  J  7.  Elaborate  provi- 
sions are  also  made  for  selection  of  jurors. 
The  Jury  commissioners  are  to  be  appointed 
by  certain  judges.  These  commissioners  are 
to  place  the  names  of  citizens  In  a  jury  box, 
and  are  to  draw  them  from  the  same  for 
the  Juries  in  the  several  courts.  Id.  i  1.  By 
the  general  law  of  Tennessee  now  in  force.  In- 
dependent of  this  act,  the  county  courts  are  re- 
quired to  appoint  jurors  for  the  different 
courts,  "but  no  person  shall  be  summonsed 
or  serve  on  the  venire  who  has  served  on  a 
venire  for  a  period  of  two  years  preceding." 
Shannon's  Code,  {  6793.  "No  court  shall  aj)- 
polnt  any  person  to  serve  as  a  juror  more 
than  one  time  in  each  period  of  two  yean, 
either  on  the  original  panel  or  to  fill  a  va- 
cancy therein."  Id.  {  6799.  It  is  claimed  that 
these  and  other  Important  laws  are  repealed 
by  the  act  under  Investigation;  that  neither 
the  title  nor  the  substance  of  any  of  these 
laws  is  recited,  mentioned,  or  referred  to  in 
any  form  in  the  body  or  the  caption  of  the 
act  of  1901.  It  is  true  chapter  124,  Acts 
1901,  provides  an  entirely  new  plan  for  the 
selection  of  Jurors  in  the  counties  embraced 
within  the  population  defined  by  the  act  The 
first  section  of  the  act  provides  for  a  board  of 
jury  commissioners,  to  be  appointed  by  the 
circuit  judges,  chancellors,  or  other  Judges 
whose  duty  it  should  be  to  holi  the  criminal 
or  circuit  court  Said  board  is  to  consist 
of  three  discreet  persons  who  are  household- 
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ors  and  freeholders  of  the  connty,  and  who 
are  not  practicing  attomeya  at  law,  or  state 
or  county  officers,  and  who  have  no  suit  pend- 
ing In  said  conrt  at  the  time,  and  not  more 
than  two  of  whom  shall  belong  to  the  same 
political  party.  The  fourth  section  of  the 
act  makes  it  the  duty  of  said  board  to  select 
the  names  of  upright  and  intelligent  men 
from  each  and  every  district  In  the  coonty. 
The  list  Is  required  to  be  reported  In  a  well- 
botind  book  to  the  next  term  of  the  circuit 
court  The  names  are  then  written  on  slips 
of  paper,  and  placed  in  the  'Jury  box,  which 
shall  be  kept  securely  locked,  and  not  open- 
ed except  in  the  presence  of  the  board,  for 
the  purpose  of  drawing  therefrom  names  of 
Jurors  or  making  a  new  list,  or  In  open  couft, 
by  order  of  the  circuit  or  criminal  court, 
for  good  and  sufficient  cause.  It  is  made  a 
misdemeanor  by  the  act  for  any  person  to  ask 
to  hare  bis  name  placed  on  the  list  of  Jurors. 
The  names  of  the  Jurors  are  to  be  placed 
in  the  box  and  drawn  therefrom  and  a  report 
of  them  is  to  be  made  by  the  Jury  commis- 
sioners to  the  criminal  court;  and,  when 
summoned,  such  persons  shall  constitute  the 
panel  of  grand  and  petit  Jurors  for  the  term, 
"and  said  report  shall  be  spread  upon  the 
minutes  of  the  court."  Acts  1901,  c.  124,  St 
4,  5.  If  the  required  number  of  Jurors  is  not 
obtained  from  this  panel,  then  the  clerk  of 
the  circuit  court  shall  produce  the  box  in  open 
court,  and  other  names  shall  be  drawn  from  it 
nntll  the  grand  and  i)etit  Jurors  are  complet- 
ed. Id.  c  124,  i  6.  The  court  shall  not  have 
the  right  to  excuse  any  person  summonsed  as 
a  Juror,  except  for  the  causes  stated  in  the 
act,  which  must  "he  made  to  appear  by  affi- 
davit in  writing."  If,  by  reason  of  the  ex- 
cusing of  Jurors,  it  becomes  necessary  to  have 
additional  Jurors  during  the  term,  they  shall 
be  drawn  from  the  box;  the  drawing  to  be 
done  in  open  court,  as  provided  by  the  act. 
Id.  c.  124,  f  8.  It  will  be  observed  from 
the  provisions  Just  quoted  that  this  act  is  a 
radical  departure  from  the  old  system  of  se- 
lecting Jurors,  and  inaugurates  an  entirely 
new  plan.  It  is  insisted  that,  because  the 
new  act  does  not,  in  its  caption  or  otherwise, 
recite  the  title  or  substance  of  existing  laws 
regulating  the  selection  of  Juries  in  other 
counties,  the  act  is  therefore  void.  It  is  said 
such  an  act  violates  section  17,  art.  2,  of  the 
constitution,  which  requires  that  all  laws 
which  repeal,  revive,  or  amend  former  laws 
shall  recite  in  their  caption  or  otherwise  the 
title  or  substance  of  the  law  repealed,  re- 
vived, or  amended.  But  in  answer  to  this  ob- 
jection It  has  been  frequently  held  by  this 
court  that  tills  requirement  of  the  constitu- 
tion does  not  apply  to  all  legislation.  It  re- 
lates alone  to  those  acts  which  expressly  re- 
peal, revive,  or  amend  former  laws,  and  does 
not  embrace  implied  amendments,  nor  implied 
repeals,  nor  implied  revivors.  State  v.  Yard- 
ley,  95  Tenn.  558,  82  S.  W.  481,  34  L.  R.  A. 
«6;  Shelton  v.  State,  96  Tenn.  521,  32  S. 
TV.  967;    Hom*  Ins.  Co.  v.  Taxing  Dlst,  4 


Lea,  644;  Man^  v.  State,  6  Lea,  218;  Oity 
of  KnozvlUe  v.  Lewis,  12  Lea,  180;  Ballen- 
tlne  V.  Town  of  Pulaski,  16  Lea,  633;  Poe 
v.  State,  85  Tenn.  495,  3  S.  W.  658;  Railroad 
V.  Crlder,  91  Tenn.  507,  19  S.  W.  618;  Hunter 
v.  City  of  Memphis,  93  Tenn.  571,  26  S.  W. 
828;  Poe  v.  State,  85  Tenn.  495,  3  S.  W.  658; 
Henley  v.  State,  98  Tenn.  707,  41  S.  W.  352, 
1104,  39  L.  R.  A.  128.  It  is  said,  however, 
that  chapter  124,  Acts  1901,  does.  In  its  cap- 
tion, and  also  In  its  body,  expressly  repeal 
other  laws,  but  does  not  recite  them.  The 
title  of  the  act,  as  printed  and  punctuated,  is: 
"An  act  to  create  a  board  of  commissioners 
for  each  county  In  the  state,  having  a  popula- 
tion of  120,000  inhabitants  or  over,  under  the 
federal  census  of  1900  or  any  subsequent 
federal  census,  and  for  the  selection  of  Juries; 
to  prescribe  the  duties  of  the  members  of 
said  board  and  of  the  Judges,  and  punish  vio- 
lations of  this  act;  to  provide  for  Jury  lists 
and  Jury  boxes  to  be  kept  in  each  county  of 
this  state;  and  to  repeal  all  laws  in  conflict 
with  this  act."  The  last  section  of  the  act 
contains  a  general  clause  repealing  all  laws 
in  conflict  with  this  act  But  the  repealing 
clause  found  in  the  last  section  of  this  act 
has  no  legal  effect  whatever.  The  act  Is 
precisely  the  same  In  legal  Import  and  In 
point  of  validity  as  it  would  have  been  with- 
out that  clause,  whose  presence  makes  the 
act  neither  more  nor  less  a  repealing  law. 
State  V.  Tardley,  95  Tenn.  668,  32  S.  W.  481, 
34  L.  R.  A.  666;  City  of  Memphis  v.  Ameri- 
can Exp.  Co.,  102  Tenn.  341,  52  S.  W.  172. 
The  words  of  the  caption,  viz.,  "and  to  repeal 
all  laws  in  conflict  with  this  act,"  have  no 
greater  virtue  or  operation  in  law,  not  being 
followed  in  the  body  or  enacting  part  of  the 
bill  with  any  repealing  provision.  Such 
words  cannot  of  themselves,  and  without 
more,  give  character  to  the  act,  but  are  to 
be  regarded  as  mere  surplusage.  The  title 
or  caption  of  the  act  considered  in  the  case 
of  Shelton  v.  State,  96  Tenn.  524,  32  S.  W. 
967,  was  wholly  amendatory,  expressing  no 
other  purpose,  and  was  followed  in  the  body 
of  the  act  with  provisions  amendatory  in 
their  nature,  and  necessarily  operative  In 
that  sense;  hence  that  act  was  properly  held 
to  be  amendatory.  The  two  acts  do  not  fall 
under  the  same  class.  Again,  it  must  be  re- 
membered that  the  object  of  the  act  of  1901 
Is  not  to  repeal  existing  laws  regulating  the 
mode  of  selecting  Jurors  and  prescribing  their 
quallflcatlons,  but  to  substitute  a  new  system 
for  counties  falling  within  Its  provisions. 
The  general  laws  of  the  state  are  left  Intact 
and  are  only  repealed  by  implication  so  far  as 
the  act  of  1901  Is  operative.  The  registration 
and  Dortch  laws  have  been  sustained  by  this 
court  although  applying  only  to  counties  of 
a  prescribed  population.  Cook  v.  State,  90 
Tenn.  407,  16  S.  W.  471,  13  L.  R.  A.  183. 
The  road  laws  have  also  been  upheld,  al- 
though the  last  act  passed  upon  by  this  court 
only  applied  to  one  county  (Knox).  State  v. 
Maloney,  65  S.  W.  871.    It  was  not  supposed 
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that  those  acts  repealed  the  general  election 
or  rond  laws  of  the  state.  This  disposes  of 
all  objections  to  the  constitutionality  of  the 
act. 

It  Is  further  averred  In  said  plea  In  abate- 
ment that  Jno.  Overton,  Esq.,  was  appointed 
a  jury  commissioner  In  violation  of  the  act 
which  provides  that  no  person  who  has  a  suit 
pending  in  said  court  at  the  term  of  his  ap- 
pointment shall  be  eligible.  It  is  then  aver- 
red that  Mr.  Overton  bad  a  suit  pending  in 
the  Second  circuit  court  of  Shelby  county  at 
the  time  of  bis  appointment  by  the  judge 
thereof.  It  is  insisted  that  for  this  reason 
he  w.is  disqualified  as  a  Jury  commissioner. 
We  held  in  Carroll  v.  Alsup,  64  S.  W.  193, 
that,  although  one  member  of  a  board  may 
be  disqualified,  if  the  remaining  two  members 
who  acted  In  conjunction  with  the  disquali- 
fied member  are  competent,  their  action  is 
valid.  It  is  not  averred  in  the  plea  that  the 
two  remaining  members  of  the  board  were 
disqualified,  and  every  presumption  must  be 
made  in  favor  of  their  competency. 

It  is  next  averred  in  the  plea  that  on  tbe 
18th  of  September,  1901,  Just  prior  to  the  find- 
ing of  this  indictment,  tbe  Judge  of  the  crim- 
inal court  discharged  H.  C.  Polk,  a  member 
of  the  grand  Jury,  and  In  his  stead  appointed 
L.  H.  Malony;  and  that  on  the  20th  of  Sep- 
tember, 1901,  his  honor  excused  one  J.  H. 
Brewster  from  service  on  the  gi-and  Jury,  and 
in  his  place  appointed  one  Mike  Lee.  It  Is 
then  averred  that  neither  tbe  name  of  L.  H. 
Malony  nor  Mike  Lee  had  ever  been  reported 
to  said  court  by  tbe  Jury  commissioners,  nor 
was  either  name  drawn  from  the  jury  box. 
It  is  further  averred  that  both  Brewster  and 
Polk  had  been  appointed  by  the  Jury  commis- 
sioners and  selected  as  grand  Jurors  accord- 
ing to  the  provisions  of  said  act  of  1901,  and 
that  the  Judge  of  the  criminal  court  appointed 
said  Lee  and  Malony  in  disregard  of  tbe 
mandatory  requirements  of  the  Jury  act 
The  point  of  the  averment  Is  that  the  sub- 
stitute jurors  should  have  been  drawn  from 
the  Jury  box,  as  provided  by  the  Jury  law  of 
1901.  It  is  then  argued  that  two  members 
of  the  grand  jury  that  found  this  Indictment 
were  thus  illegally  appointed,  and  this  fact 
should  vitiate  the  indictment.  We  have  no 
doubt  upon  a  proper  construction  of  the  Jury 
act  the  substituted  Jurors  and  all  others 
should  be  drawn  from  the  Jury  box  in  tbe 
manner  prescribed  by  law,  provided  the 
names  in  the  Jury  box  have  not  been  exhaust- 
ed. But  section  4  of  the  Jury  act  provides 
that,  if  the  jury  box  is  exhausted  before  the 
Jury  is  completed,  the  sheriff  shall  summons 
such  other  men  as  may  be  designated  by  tbe 
presiding  Judge  until  the  Jury  is  complete. 
We  think  this  provision  broad  enough  to  con- 
fer authority  on  the  presiding  Judge  to  fill  va- 
cancies In  the  grand  Jury  when  they  occur 
and  it  appears  that  the  Jury  box  has  been  ex- 
hausted. It  is  not  averred  In  the  plea  that 
the  Jury  box  had  not  been  exhausted,  and,  in 
the  absence  of  such  an  averment,  every  In- 


tendment and  presumption  must  be  made  in 
favor  of  the  regularity  and  validity  of  the 
judge's  action.  We  are  bound  to  presume 
that  he  would  not  have  undertaken  to  fill 
these  vacancies  with  jittors  of  his  own  des- 
ignation and  selection  unless  tbe  jury  box 
had  been  exhausted,  which  act  alone  confer- 
red authority  upon  him  to  make  the  appohit- 
ments.  We  would  also  presume,  in  tbe  ab- 
sence of  averments  to  tbe  contrary,  that  the 
judge  acted  In  conformity  with  the  statute  in 
excusing  the  two  regular  grand  Jurors,  Polk 
and  Brewster.  We  are  therefore  of  the  opin- 
ion there  was  no  reversible  error  in  tbe  ac- 
tion of  the  court  In  refusing  to  permit  tbe 
plea  in  abatement  to  be  filed,  since  the  plea 
was  not  a  valid  one  on  Its  face. 

It  is  next  assigned  as  error  that  tbe  court 
held  C.  W.  Edmunds  competent  as  a  Juror, 
and  that  said  juror  was  forced  upon  defend- 
ant after  all  of  his  peremptory  challenges  had 
been  exhausted.  It  Is  Insisted  the  venire- 
man was  disqualified  by  reason  of  having 
formed  and  expressed  an  opinion  nnfavorable 
to  defendant  He  stated  on  bis  voir  dire  that 
"from  general  information  and  reading  and 
talking  on  tbe  subject"  he  bad  formed  and  ex- 
pressed an  opinion.  He  was  asked:  "Q. 
Have  you  conversed  with  any  witness  in  this 
case?  A.  I  have  conversed  with  parties  who 
had  conversed  with  witnesses.  1  didn't  con- 
verse with  witnesses  myself.  Q.  You  haven't 
talked,  however,  with  any  witnesses  In  this 
case?  A.  I  haven't  talked  directly  with  the 
witnesses."  Again,  he  was  asked  by  the 
state:  "Q.  Have  you  any  bias,  prejudice,  or 
feeling,  either  one  way  or  tbe  other,  which 
would  prevent  you  from  being  absolutely  fair 
and  Just  as  a  Juror?  A.  I  bave  some  feelins 
In  the  matter,  sh:.  Q.  You  say  yon  didn't 
talk  with  witnesses,  but  conversed  with  per- 
sons who  had  talked  with  witnesses?  A 
Yes,  sir.  Q.  And  you  accept  what  they  said 
as  being  the  facts  in  the  case?  A.  Yes,  sir." 
He  further  says:  "I  don't  call  to  mind  now 
the  names  of  the  witnesses  given  by  tlie  pa- 
per. Q.  Were  the  names  of  witnesses  giren 
you  in  these  other  conversations  you  speak 
of?  A.  Yes,  sh:.  Q.  Would  it  not  require 
evidence  to  remove  tills  opinion?  A.  Yes,  sir; 
it  would.  Q.  And  the  opinion  which  yon 
have  formed  Is  one  adverse  and  unfavorable 
to  the  defendant.  Is  It  not?  A.  Yes,  sir." 
When  asked  if  he  could  entirely  devest  him- 
self of  this  opinion  when  he  began  the  con- 
sideration of  the  case,  or  "would  yon  only 
get  rid  of  it  after  the  evidence  bad  removed 
it"?  he  said:  "A,  I  don't  think  I  would  get 
rid  of  it,  sir,  until  the  evidence  would  remove 
it.  Q.  Yes;  the  opinion  is  a  decided  one,  is 
it  not?  A.  The  opinion  is  pretty  well  ground- 
ed. Q.  Sir?  A.  Tbe  opinion,  I.  say,  is  well 
grounded,  and  would  require,  of  course,  evi- 
dence." He  was  then  challenged  first  for 
cause,  and  then  peremptorily.  But  the  court 
overruled  both  objections.  It  will  be  ob- 
served that  during  the  course  of  his  examina- 
tion the  Juror  stated  he  conversed  with  pa> 
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tics  who  had  conversed  with  witnesses;  that 
he  accepted  what  they  said  as  being  the  facts 
in  the  case;  that  he  does  not  recall  their 
uames.  but  the  names  of  the  witnesses  were 
sAven  him  In  those  coDTersatlons;  that  he  has 
an  opinion  well  grounded  and  fixed,  etc.;  that 
his  opinion  was  unfavorable  to  the  defendant; 
and  that  it  would  require  evidence  to  remove 
it  Upon  these  facts  Edmunds  was  disquali- 
fied as  a  juror.  In  Payne  v.  State  it  is  held 
irefcrrlng  to  a  juror):  "His  mind  is  equally 
preoccupied,  and  in  an  unfit  condition  to  eX' 
amine  impartially  the  prisoner's  (ase,  wheth- 
er bis  information  came  from  the  witnesses 
or  from  others  who,  professing  to  have  as- 
rertained  the  facts,  may  communicate  a  nar- 
rative of  them  to  him."  Payne  v.  State,  S 
Humph.  377.  In  Eaeon  v.  State  it  Is  held  as 
the  settled  meaning  of  the  constitutional  guar- 
anty of  the  right  of  trial  by  an  Impartial  jury 
that:  "Xone  are  impartial  who  have  form- 
ed or  expressed  their  opinions,  either  from 
hearing  the  evidence,  or  from  hearing  others 
'Ictail  it  who  did  hear  it,  or  from  conversing 
with  those  who  professed  to  know  the  facts 
and  to  give  a  detail  of  them,  or  from  hearing 
such  persons  in  conversation  with  others  give 
such  details."  Eason  v.  State,  6  Baxt.  474. 
In  Conatser  v.  State,  12  Lea,  443,  It  Is  said: 
'■-■Vll  of  the  cases  agree  that,  if  a  Juror  has 
formed  an  opinion  from  personal  knowledge 
of  the  facts,  or  from  Information  derived 
from  witnesses,  or  from  others  professing  to 
know  the  facts,  he  is  Incompetent."  Johnson 
T.  State,  11  Lea,  50.  If  the  opinion  is  found- 
ed upon  mere  rumor,  although  It  may  be  fixed, 
and  require  evidence  to  remove  It,  It  does  not 
disqualify.  If  the  juror  says  he  can  disre- 
gard the  opinion,  and  render  a  verdict  solely 
npon  the  law  and  evidence.  Conatser  v. 
State,  12  Lea,  445.  In  Woods  v.  State  the 
rule  Is  thus  stated:  "The  opinions  which 
were  based  on  personal  knowledge  of  the 
facts  of  the  case,  or  upon  a  statement  of 
the  facts  made  by  the  witnesses  themselves, 
or  by  others  who  have  heard  the  witnesses 
relate  them,  disqualify;  but  those  formed 
from  rumor  do  not  disqualify."  Woods  v. 
State.  99  Tenn.  187.  41  S.  W.  812,  approved 
in  Ward  v.  State,  102  Tenn.  730,  52  S.  W. 
!51tC.  In  Ward  v.  State  the  rule  is  again  an- 
nounced: "An  opinion  formed  from  a  per- 
sonal knowledge  of  the  facts,  or  from  hearing 
witnesses  state  them,  or  from  reading  in  any 
newspaper  a  report  of  the  statement  of  the 
af-tual  witnesses,  is  a  disqualifying  one." 
Ward  V.  State,  102  Tenn.  730,  62  S.  W.  997. 
In  the  Woods  Case,  supra,  the  juror's  opin- 
ion was  formed  purely  from  rumor.  The 
ronrt  observed:  "He  had  heard  no  statement 
of  the  facts  by  the  witnesses,  nor  by  others 
to  whom  the  witnesses  had  rdated  them,  nor 
did  the  •newspaper  account  purport  to  be 
made  by  those  who  professed  to  know  the 
facts."  Woods  V.  State,  99  Tenn.  187.  41  S.  W. 
812.  It  thus  appearing  from  the  authorities, 
when  applied  to  the  facts,  that  Edmunds  was 
dtsqnalified  as  a  juror,  the  tact  that  he  stated 


he  would  render  an  Impartial  verdict  would 
not  make  him  a  competent  Juror.  The  opin- 
ion of  the  Juror  was  not  formed  merely  from 
rumor,  but  after  talking  with  persons  who 
had  conversed  with  the  witnesses,  and  whose 
names  were  given  at  the  time.  It  is  well 
settled  that,  if  a  person  is  disqualified  as  a 
Juror,  he  should  not  be  accepted  because  he 
states  that,  notwithstanding  his  opinion,  he 
will  render  an  Impartial  verdict.  Rice  v. 
State,  1  Yerg.  432.  When  disqualified,  he 
cannot  render  himself  "Impartial"  by  ex- 
pressing the  belief  that  he  can  render  a  fair 
and  impartial  verdict  according  to  the  law 
and  the  proof,  notwithstanding  the  opinion 
In  his  mind.  Eason  v.  State,  6  Baxt.  474-477. 
In  Conatser  v.  State  the  court  held:  "If 
the  opinion  of  the  Juror  be  clearly  such  as 
to  disqualify  him,  no  Inquiry,  as  we  have 
seen.  Is  permissible,  whether,  notwithstand- 
ing his  opinion,  he  will  be  governed  alone  by 
the  evidence."  He  should  be  rejected  at  once. 
Conatser  v.  State,  12  Lea,  445;  Spence  v. 
State,  15  lica,  545.  The  rule  Is  thus  stated  in 
Ward  V.  State:  "It  is  dear  that  the  opinion 
which  this  Juror  had  was  a  disqualifying  one, 
and  he  could  not  qualify  himself  by  saying 
that  he  could  give  the  prisoner  a  fair  trial." 
It  results  that  for  this  plain  and  palpable 
error  the  court  Is  constrained  to  reverse  the 
Judgment  and  remand  the  cause  for  a  new 
trial. 


MATTHEWS  v.  CROWDBR  et  al. 

(Supreme  Court  of  Tennessee.     Aug.  8,'1902.> 

VENDOR  AND   PURCHASER— BREACH  OF  WAR- 
RANTY—COVENANT OF    SEISIN— RE- 
SCISSION—EQCITT— DECREE. 

1.  Where  the  grantors  in  a  deed  in  fee,  with 
covenant  of  warranty,  have  not  such  title,  the 
grantee,  though  he  liaa  not  been  evicted,  may 
sue  in  equity  for  rescission,  the  grantors  be- 
ing  insolvent 

2.  Where  there  is  a  breach  of  a  covenant  of 
seisin,  the  grantee  may  sue  in  equity  for  re- 
scission, especially  where  the  grantor  is  in- 
solvent 

3.  Defendants  sold  land  to  plaintiff  In  fee, 
taking  notes  in  payment,  and  transferred  the- 
notes  for  other  land,  and  plaintiff  paid  tlie 
notes.  Defendants  had  no  title  to  the  land 
sold  plaintiff,  excepting  a  life  estate,  and  were 
insolvent.  Held,  m  a  suit  for  rescission  be- 
cause of  the  breach  of  defendant's  covenant  of 
seisin,  that  a  decree  that  a  recovery  by  plain- 
tiff of  the  purchase  price  be  satisfied  by  a  sale 
of  the  life  estate,  and  of  the  land  purchased 
by  defendants,  if  necessary,  was  proper. 

Appeal  from  chancery  court,  Gibson  coun- 
ty; Jno.  S.  Cooper,  Chanoellor. 

Suit  by  W.  F.  Matthews  against  Daniel 
Crowder  and  others.  From  a  decree  for 
complainant,  defendants  appeal.    Afllrmed. 

Sol.  Hill,  for  appellants.  Taylor  &  Biggs, 
for  appellee. 

CALDWELL,  3.  This  Is  a  bill  to  rescind 
an  executed  sale  of  land.  On  the  18th  of 
April,  1899,  Daniel  Crowder  and  his  wife 
sold  16^  acres  of  land  to  W.  F.  Matthews. 
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for  the  snm  of  $300.  All  parties  believed, 
and  Crowder  and  wife  represented,  that  they 
owned  the  land  absolutely  In  fee.  Their 
deed  of  conveyance  to  Matthews  was  abso- 
lute In  terms,  and  contained  full  covenant  of 
seisin  and  warranty  of  title.  For  the  con- 
sideration Matthews  executed  two  promis- 
sory notes,  which  Crowder  and  wife  assigned 
to  J.  F.  Bailey  in  the  purchase  of  another 
tract  of  land,  which  contained  35  acres,  and 
Matthews  paid  the  notes.  In  October,  1899, 
Matthews  discovered  that  Crowder  and  wife 
had  misrepresented  their  title;  that  they  in 
fact  had  only  a  life  estate  In  the  land  sold 
to  him  as  aforesaid;  and  because  of  that 
fact,  and  the  further  fact  that  Crowder  and 
wife  were  Insolvent,  Matthews,  on  the  16th 
day  of  that  month,  brought  this  bill,  seeking 
a  rescission.  He  offered  to  restore  the  tract 
he  had  purchased,  and  sought  a  recovery  for 
the  $300  paid;  and  to  satisfy  that  recovery, 
if  not  otherwise  paid,  he  aought  to  have  both 
tracts  sold,  first  the  life  estate  in  the  16% 
acres,  and  then  the  35  acres.  If  necessary. 
Crowder  and  wife,  by  answer  and  agree- 
ment, conceded  the  facts  just  narrated,  but 
denied  as  a  matter  of  law  that  Matthews 
was  entitled  to  a  rescission  before  eviction, 
and  they  denied  further  that  be  was  entitled 
to  subject  the  .35  acres  of  land,  even  though 
the  other  relief  sought  should  be  allowed. 
The  chancellor  granted  the  prayer  of  the  bill. 
Crowder  and  wife  appealed,  and  by  assign- 
ments of  error  they  raise  the  same  legal 
4|ue!<ti»ns  made  by  them  below. 

1.  The  decree  Is  correct  It  Is  true  the 
vendee  in  an  executed'  sale  of  land  cannot, 
before  eviction,  maintain  a  suit  to  rescind 
for  a  mere  breach  of  the  warranty  of  title, 
for  in  that  case  he  is  presumably  protected 
by  that  covenant  in  his  deed;  but  when  in- 
solvency of  the  vendor,  as  In  this  Instance, 
Is  superadded  to  such  breach,  that  protec- 
tion is  dissipated,  and  the  vendee,  in  conse- 
quence thereof,  may  have  a  decree  for  rescis- 
sion, though  not  yet  evicted.  Toung  v. 'But- 
ler, 1  Head,  640;  Crawfwd  v.  Keebler,  5 
Lea,  550;  Merriman  v.  Norman,  9  Helsk. 
270;  Land  Co.  v.  Hill,  87  Tenn.  598,  11  8.  W. 
797,  5  L.  R.  A.  45;  McElya  v.  Hill,  105  Tenn. 
329,  59  S.  W.  1025;   18  Enc.  PL  &  Prac.  770. 

2.  This  deed  contains  also  a  covenant  of 
seisin,  which  Is  an  assurance  to  the  vendee 
that  the  vendors  have  the  very  estate.  In 
quantity  and  quality,  that  they  purport  to 
convey,  namely,  10%  acres  of  land  In  fee. 
Being  a  personal  covenant  in  prsesentl,  and 
being  untrue,  in  that  the  covenantors  in  fact 
had  only  a  life  estate  hi  the  land,  it  was 
breached  the  Instant  it  was  made;  and  the 
covenantee  therefore  at  once,  and  vrtthout 
reference  to  the  matter  of  eviction,  became 
entitled  to  his  action  for  the  breach,  either 
at  law  for  damages  or  in  equity  for  rescis- 
sion. The  breach  alone  authorized  an  Imme- 
diate suit  at  law,  and  the  breach,  together 
with  the  insolvency  of  the  vendors,  author- 
ized an  immediate  suit  In  equity,  if,  indeed. 


the  Insolvency  was  necessary  for  the  latter. 
Curtis  V.  Brannon,  98  Tenn.  153.  38  S.  Vf. 
1073,  and  citations;  Woods  v.  North,  6 
Humph.  300,  44  Am.  Dec.  312;  Ingram  v. 
Morgan,  4  Humph.  66,  40  Am.  Dec.  626;  Har- 
nett V.  Clark,  5  Sneed,  437;  Baird  v.  Good- 
rich, 5  Helsk.  24;  Land  Co.  v.  HiU.  87  Tenn. 
598,  11  S.  W.  797,  6  L.  B.  A.  45;  McElya  t. 
Hill,  105  Tenn.  329,  59  8.  W.  1025. 

3.  The  object  and  result  of  every  decree  of 
rescission  is  to  put  the  parties  as  nearly  in 
statu  quo  as  possible  without  Injiury  to  in- 
nocent third  persons.  Curtis  v.  Brannon,  96 
Tenn.  161,  38  S.  W.  1073,  and  authoriUes  cit- 
ed. That  object  and  result  are  to  be  accom- 
plished, under  the  facts  of  this  case,  by  the 
court's  direction,  in  the  first  Instance,  tlmt 
the  vendee  restore  the  land  received,  and  the 
vendors  the  money  paid;  and.  In  the  second 
instance,  if  the  money  be  not  restored  by 
payment  Into  court  within  a  given  time,  that 
the  life  estate  in  the  10%  acres,  and,  if  neces- 
sary, th^  fee  in  the  35  acres,  be  sold  to  raise 
the  amount  of  the  money  recovery.  If  the 
notes  executed  by  Matthews  to  Crowda  and 
wife  were  still  In  their  hands  and  unpaid, 
the  status  quo  could  be  restored  by  a  mere 
restoration  of  the  land  conveyed  to  Mattheiri 
and  a  cancellation  of  the  deed  and  the  notes. 
But  the  notes  were  assigned  to  Bailey  hi  the 
purchase  of  the  35-acre  tract  and  have  been 
paid  In  full  to  Matthews.  This  being  tm«, 
and  the  35  acres  being  still  In  the  possession 
and  ownership  of  Crowder  and  wife,  a  court 
of  equity  will  treat  this  land  as  the  repre- 
sentative of  the  notes,  and  In  that  view  will 
subject  it  to  sale  for  his  reimbnrsement  so 
far  as  not  otherwise  made.  Having  obtahied 
the  notes  upon  the  faith  of  such  a  misrepre- 
sentation as  Justifies  this  proceeding  for  re- 
scission, Crowder  and  wife  wiU  be  Justly  re- 
garded as  trustees,  or  quasi  trustees,  for  the 
benefit  of  Matthews,  the  maker;  and  the 
notes,  like  any  trust  fund,  can,  under  famil- 
iar equitable  principles,  be  followed  by  him 
Into  the  land  purchased  therewith.  The  sub- 
jection. In  the  first  place,  of  the  life  estate  la 
the  16%  acres,  is  but  the  ordinary  equitable 
relief  granted  in  rescission  for  the  reim- 
bursement of  the  vendee  who  has  paid  tbe 
price  of  the  land  sold;  and  tbe  supplemen- 
tary subjection,  in  the  second  place,  of  the 
35  acres  purchased  with  his  notes,  resala 
from  the  rule  that  the  parties  whose  contract 
is  rescinded  may  be  placed  as  nearly  in  statu 
quo  as  possible  without  Injury  to  innocent 
third  persons,  and  also  from  tbe  doctrine 
that  a  cestui  que  trust  may  follow  the  trust 
fund  wherever  he  may  be  able  to  trace  It, 
except  in  the  bands  of  innocent  thbd  pe^ 
sons.  In  his  classification  of  constrnctive 
trusts  Perry  tises  this  language,  viz.:  "Third. 
Trusts  that  arise  from  some  equitable  princi- 
ple, independent  of  tbe  existence  of  any 
fraud;  as,  where  an  estate  has  been  porchas- 
ed,  and  tbe  consideration  money  paid,  bnt 
the  deed  is  not  taken,  equity  will  raise  a 
trust  by  construction  fm  the  purchaser."   1 

.digitized  by  VjOC 


Tmn.) 


McBltlDE  T.  McBlilDE. 


781 


Perry,  Trusts,  (  168,  at  dose.  That  Is,  equi- 
ty In  such  a  case  will  regard  the  vendor  as 
the  trustee  of  the  legal  title  of  the  land  for 
the  benefit  of  the  yendee.  On  the  same  or 
like  principle  equity  will  treat  a  vendor  of 
land,  who  has  received  the  vendee's  notes 
for  the  price,  and  whose  covenants  have  been 
so  breached  as  to  warrant  rescission,  as  trus- 
tee of  the  notes  for  the  benefit  of  the  ven- 
dee; and.  If  such  vendor  uses  the  notes  in 
the  purchase  of  other  land  in  his  own  right, 
and  the  maker  pays  them,  he  may,  on  rescis- 
Rlon,  follow  the  notes,  as  a  trust  fund,  into 
that  land,  and  have  it  subjected  to  sale  for 
his  reimbursement.  No  more  can  the  vendor 
in  such  a  case  hold  other  land  so  purchased 
against  his  vendee's  decree  In  rescission  than 
he  could  hold  the  -notes  themselves  against 
such  a  decree,  for  the  land,  under  those  cir- 
cumstances, is,  in  legal  contemplation,  but 
the  representative  of  the  notes,  or  a  substi- 
tute for  them.  Bquity  would  not  permit  the 
retention  of  the  notes.  It  will  not  permit  the 
retention  of  the  land  purchased  with  them, 
unless  their  maker  be  first  Indemnified  by 
the  payment  of  his  money  recovery.  Pom- 
eroy  thinks  the  case  put  by  Perry  is  more 
like  an  express  trust.  He  observes:  "It  Is 
commonly  said  that  a  trust  is  created  by  a 
contract  for  the  sale  of  land;  that  the  ven- 
dor holds  the  legal  title  as  a  trustee  for  the 
purchaser.  Whatever  of  truth  there  is  in 
this  mode  of  statement,  whatever  of  a  real 
trust  relation  exists,  it  certahily  has  nothing 
in  common  with  constructive  trusts;  it  rath- 
er resembles  an  express  trust."  2  Pom.  Eq. 
Jar.  i  1016.  Which  of  these  two  eminent  au- 
thors is  the  more  accurate  in  his  classifica- 
tion need  not  be  here  considered.  It  is  sufll- 
cient  for  present  purposes  that  the  relation 
they  mention  and  Its  equitable  result  furnish 
an  analogy  for  the  case  under  consideration, 
as  has  been  seen  already.  In  section  1014 
Pomeroy  says:  "Constructive  trusts  include 
all  those  instances  in  which  a  trust  Is  raised 
by  the  doctrines  of  equity  for  the  purpose  of 
working  out  justice  In  the  most  efficient 
manner  where  there  is  no  Intention  of  the 
parties  to  create  such  a  relation,  and  In  most 
cases  contrary  to  the  Intention  ot  the  one 
holding  the  legal  title,  and  where  there  is  no 
express  or  implied,  written  or  verbal,  decla- 
ration of  the  trust."  The  generality  of  that 
statement,  which  is  amply  justified  by  the 
other  text-writers  on  equity  jurisprudence 
and  the  adjudged  cases,  embraces  the  pres- 
ent case.  Here  are  Insolvent  vendors  of 
land,  who  have  breached  the  vital  covenants 
of  their  deed,  In  possession,  first,  of  their 
vendee's  notes  for  the  purchase  money,  and 
then  of  other  land  purchased  with  those 
notes,  since  paid  by  their  maker,  the  misled 
and  damaged  vendee.  He  who  has  really 
paid  for  this  other  land  has  It  not;  and  they, 
who  have  in  fact  not  paid  for  it,  have  it. 
In  ultimate  effect  the  money  of  Matthews 
has  been  invested  In  this  other  land,  and  the 


title  has  been  taken  to  Crowder  and  wife. 
The  advantage  the  latter  persons  have  on 
the  face  of  the  transaction  is  unconscionable. 
It  is  just  such  an  advantage  as  a  court  of 
equity  always  delights  to  circumvent  by 
raising  a  trust  in  favor  of  the  other  person 
"tor  the  purpose  of  working  out  Justice  in 
the  most  efficient  manner." 
Let  the  decree  be  affirmed. 


HcBRIDE  V.  McBRIDB. 
(Supreme  Court  of  Tennessee.    Jane  11,  1002.) 

DIVORCB-OROUND9-UAUCIOUS  DBSERTION. 
1.  Acts  1885-36,  c.  26,  {  1,  provides  that 
willful  "and"  malicious  desertion,  without  rea- 
sonable cause,  shall  be  a  ground  for  divorce 
a  vinculo.  Shannon's  Code,  {  4201,  subsec.  4, 
adopted  snbseqaentljr,  provides  that  willful  "or" 
malicious  desertion  is  sufficient.  Held,  that  a 
willful  desertion,  without  reasonable  cause,  for 
the  statutory  period,  is  a  sufficient  ground, 
thoogh  there  Is  no  malice  in  fact. 

Appeal  from  chancery  court,  Dyer  county; 
John  S.  Co<^er,  Chancellor. 

Bill  by  W.  R.  McBrlde  against  Emma  Mc- 
Brlde.  From  a  decree  refusing  a  divorce  a 
vinculo,  complainant  appeals.     Reversed. 

Marshall  &  Thomas  and  Deason,  Rankin 
&  Elder,  for  appellant 

BEARD,  J.  This  Is  a  bill  filed  by  a  hus- 
band against  his  wife,  asking  for  a  divorce 
a  vinculo,  upon  the  ground  that  she  had  will- 
fully and  maliciously,  and  without  reasonable 
cause,  deserted  the  complainant  tor  a  period 
of  more  than  two  years  before  the  institu- 
tion of  this  suit.  The  wife  made  no  de- 
fense, and  an  order  pro  confesso  was  taken 
against  her.  Upon  the  trial  of  the  case,  the 
evidence  clearly  showed  that  the  defendant 
did  desert  her  husband  more  than  two  years 
before  the  present  bill  was  filed;  that  she 
did  so,  avowing  at  the  time  that  she  would 
not  return  to  him  again;  that  this  was  done 
In  the  face  of  earnest  protest  of  her  husband 
against  her  taking  this  step;  and  that  since 
then  she  had  continuously  lived  apart  from 
him.  The  evidence  further  clearly  showed 
that  the  conduct  of  the  husband  towards  her 
had  been  kind  and  considerate,  and  that  she 
was  without  reasonable  cause  and  excuse  for 
thus  abandoning  him.  Notwithstanding  this 
uncontradicted  testimony,  as  well  as.  In  addi- 
tion, evidence  of  the  circumspect  life  of  the 
complainant  since  the  separation,  the  chan- 
cellor declined  to  grant  a  divorce,  because  the 
husband  failed  to  show  that  the  desertion  was 
willful  and  malicious  on  the  part  of  the  wife. 
For  this  holding  he  rested  on  the  authority 
of  Stewart  v.  Stewart,  2  Swan,  501  (decided 
in  1^3),  and  Rutledge  v.  Rutledge,  5  Sneed, 
555  (decided  at  the  September  term,  1858). 
Both  of  these  cases  arose  under  chapter  26,  S 
1,  of  the  Acts  of  1835,  which  provided  that 
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one  of  the  causes  for  a  divorce  a  vinculo  was 
the  "willful  and  malicious  desertion  or  ab- 
sence of  the  husband  or  wife,  without  a  rea- 
sonable cause,  for  the  space  of  two  years." 
In  both  this  court  held  that  the  desertiMi 
must  be  not  only  willful,  but  It  must  be  ma- 
licious, and  the  malice  thus  required  by  the 
statute  was  malice  In  fact,  rather  than  mal- 
ice in  law.  In  Rutledge  v.  Rutledge,  supra, 
it  is  said  that  the  rule  as  laid  down  in  Stew- 
art V.  Stewart,  supra,  was  a  departure  from 
"the  loose  construction  which  bad  before  pre- 
vailed," and  it  was  again  announced  that  un- 
der the  act  of '1835  the  desertion  must  not 
only  be  willful,  but  that  the  party  so  guilty 
must  be  "actuated  by  malice"  towards  the 
party  deserted.  Our  present  Code  was  adopt- 
ed In  1858,  and  its  framers,  while  following 
largely  the  act  of  1835  on  the  subject  of  di- 
vorce, In  the  matter  of  this  ground  substitut- 
ed the  disjunctive  "or"  for  the  copulative  con- 
junction "and,"  and  subsection  4  of  section 
2448  of  the  Old  Ck>de  (section  4201,  subsec. 
4,  of  Shannon's  Code)  now  provides  that 
"willful  or  malicious  desertion  of  either  party 
without  reasonable  cause,  for  two  whole 
years,"  Is  a  ground  for  a  divorce  a  vinculo. 
There  Is  no  claim  that  this  change  was  acci- 
dental on  their  part.  These  codlflers  were 
among  the  most  eminent  lawyers  of  their  gen- 
eration, and  It  is  Impossible  to  conceive  that 
they  were  unfamiliar  with  the  old  practice, 
which  had  prevailed  In  the  state  prior  to, 
and  the  radical  change  made  by;  the  ruling 
in  Stewart  v.  Stewart,  supra.  It  is  equally 
inconceivable  that  the  substitution  was  with- 
out a  fixed  purpose  on  their  part,  and  we 
can  Imagine  no  other  purpose  than  that  which 
the  substitution  as  It  now  reads  naturally 
Imports,  and  that  Is  to  make  a  willful  deser- 
tion without  malice  In  fact,  and  without  rea- 
sonable cause,  for  the  full  period  of  two  years, 
a  sufficient  occasion  for  divorce.  The  chan- 
cellor entertained  a  different  view,  and  was 
In  error  in  so  doing,  and  as  upon  construction 
of  this  change  of  the  Code  there  was  abun- 
dant evidence  to  warrant  a  divorce  to  the  com- 
plainant, the  decree  declining  It  will  be  re- 
versed, and  a  decree  will  be  entered  here  in 
accordance  with  the  prayer  of  the  blU. 


WEBSTER  et  al.  v.  HARRIS  et  al. 

(Supreme  Court  of  Tennessee.     Sept.  1,  1902.) 

NAVIOABLB  WATER— TEST  OF  NAVIOABILITT— 
—QUASI  NAVIOABILITY— EVIDENCE— OWNER- 
SHIP OF  SUBMERGBO  SOIL  —  RIGHTS  AND 
EASEMENTS  OF  PUBLIC— RIPARIAN  OWNERS 
—  RIGHTS  —  LAND  BOUNDED  BY  STREAM  — 
BOUNDARIES— PRESUMPTION. 

1.  The  test  of  the  navigability  of  a  stream  in 
the  legal,  teohaical  sense  of  the  term  is  wheth- 
er or  uot  it  has  capacity  And  suitability  for  the 
usual  purposes  of  navigation. 

2.  A  stream  which  is  not  suitable  for  the 
usual  purposes  of  navigation  so  as  to  be  navi- 
gable m  the  legal,  technical  sense,  may  nev- 
rrtkeless  be  navigable  in  the  common  accepta- 
tion of  the  term  if  it  is  of  sufficient  depth  nat- 


urally for  valuable  floatage,  as  for  ratta,  flit- 
boats,  or  small,  light-draft  vessels. 

3.  The  title  to  the  soil  covered  by  the  water 
of  a  stream  which  is  navigable  in  a  strict 
legal  sense  is  held  by  the  state  in  trust  for  tiie 
use  of  the  public. 

4.  Though  the  title  to  the  bed  of  a  stream 
which  is  navigable  not  in  the  legal,  but  onl/ 
in  the  ordinary,  sense,  is  in  the  riparian  own- 
ers, yet  the  public  have  a  right  to  the  free  ts't 
and  enjoyment  of  such  a  stream  for  the  pur- 
poses of  navigation  to  which  it  is  adapted. 

5.  Evidence  in  a  suit  by  riparian  owners  to 
retrain  the  draining  of  a  lake  examined,  and 
hetd  to  show  that  tlie  lalie,  on  account  of 
stumps,  trees,  logs,  and  other  natural  obstruc- 
tions and  want  of  proper  channels,  was  not  i 
navigable  body  of  water  in  the  strict  legal 
sense,  so  as  to  vest  the  title  to  its  bed  ui  the 
state. 

6.  Evidence  in  a  suit  by  riparian  owners  to 
restrain  the  draining  of  a  lake  considered,  and 
held  to  show  that  it  was  navigable  in  the  i>opn- 
lar  sense,  so  as  to  give  the  pnblic  a  rifiht  to 
use  the  water  for  purposes  of  navigation,  though 
the  bed  of  the  lake  was  susceptible  of  private 
ownership. 

7.  In  determining  the  navigability  of  a  bodj 
of  water  it  must  be  considered  in  ue  condition 
in  which  it  is  at  the  time  of  the  determination, 
with  all  the  natural  obstructions  existing  in 
it  at  the  time;  and  conditions  as  they  might  be 
altered  by  engineering  skill  and  the  expenditure 
of  money  in  tne  removal  of  obstrnctions  cannot 
be  considered. 

8.  Where  a  stream  which  is  navigable  not  in 
the  legal,  but  only  in  the  ordinary,  sense,  is  a 
boundary  of  lands,  the  title  extends  to  the 
center  of  the  stream,  unless  an  intention  to  ex- 
clude the  laud  between  the  bank  and  the  thread 
of  the  stream  is  clearly  expressed  in  the  deed. 

9.  Where  a  deed  expressly  calls  for  low-wa- 
ter mark  of  a  nonnavigable  stream  as  one  of  its 
boundaries,  the  rule  that  a  grant  bounded  bj  a 
nonnavigable  stream  will  extend  to  the  center 
of  the  stream  cannot  apply. 

10.  One  riparian  proprietor  has  no  right 
against  the  wishes  of  another  to  drain  ihe 
stream,  or  reduce  it  below  its  natural  level 

11.  The  rights  of  a  riparian  proprietor  to  the 
enjoyment  of  the  stream  in  its  natural  state 
may  he  protected  by  injunction. 

12.  Where  a  cross-complainant  seeking  eject- 
ment introduced  a  number  of  grants  and  con- 
veyances of  large  tracts  of  land  lying  under  the 
waters  of  a  nonnavigable  lake,  but  there  was  no 
proof  locating  the  various  grants  with  referenre 
to  the  lake  except  a  map  in  which  the  surveyor 
undertook  to  plat  the  tracts,  and  there  was 
no  proof  of  any  survey,  the  location  and  iden- 
tity of  the  lands  was  not  shown  with  sufficient 
certainty  to  support  ejectment. 

Appeal  from  chancery  court.  Lake  county; 
W.  H.  Swiggart,  Chancellor. 

Bill  for  an  Injunction  by  W.  E.  Webster 
and  others  against  James  C.  Harris  and  oth- 
ers. In  which  defendant  Harris  filed  a  cross- 
bill. From  a  decree  for  complainants  and 
dismissal  of  the  cross-bill,  defendant  Harris 
appeals.    Affirmed. 

Deason.  Rankin  &  Waddell,  for  appellant. 
C!ochran,  Moore  &  Wells,  for  appellees. 


McALISTER,  J.  This  case  to  presented  to 
the  court  in  a  most  voluminous  record,  and 
Involves  the  title,  ownership,  and  navigabili- 
ty of  Redfoot  Lake,  situated  in  the  north- 
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western  comer  of  the  state.  It  also  Involves 
the  hunting  and  fishing  privileges  and  the 
general  riparian  rights  of  the  complainants 
in  the  waters  of  said  lake.  In  August,  1890, 
the  defendant  J.  C.  Harris,  assuming  to  be 
the  owner  of  the  soil  under  the  waters  of  the 
lake,  began  to  excavate  a  canal  for  the  pur- 
pose of  connecting  the  lake  with  the  Missis- 
sippi river,  and  In  this  way  drain  the  water 
from  the  greater  portion  of  the  lands  com- 
prising the  lake.  Thereupon  complainants, 
who  are  owners  of  lands,  hotels,  club  houses, 
fish  docks,  and  other  property  situated  along 
the  eastern  shore  of  the  lake,  filed  this  In- 
junction bill  to  restrain  the  defendant  J.  C. 
Harris  from  draining  It.  They  base  their 
right  to  maintain  the  suit  upon  the  ground 
that  they  are  riparian  owners  of  certain 
lands  bordering  on  the  lake;  that  Reelfoot 
I.ake  Is  a  public  and  navigable  body  of  water 
In  a  legal  sense  and  as  a  matter  of  fact;  that 
as  such,  under  the  statutes  of  the  state,  it  is 
a  public  highway;  that  the  obstruction  or 
destruction  of  its  navigability  will  be  a  pub- 
lic nuisance,  and  that,  the  drainage  of  said 
lake  will  create  a  public  nuisance  on  ac- 
count of  the  character  of  its  bottom,  which 
is  composed  of  mud  and  decaying  vegetable 
matter,  and  thus  greatly  injure  the  health  of 
the  people  In  that  vicinity.  It  is  also  alleged 
in  the  bill  that  the  drainage  of  the  lake 
would  destroy  the  value  of  the  improvements 
which  complainants  have  erected  upon  their 
lands  for  the  entertainment  of  guests  who 
visit  Reelfoot  lAke  at  all  seasons  of  the  year 
for  pleasure  and  to  hunt  and  fish.  It  is  fur- 
ther alleged  that  defendant  Harris  has  set 
up  some  pretend^  claim  and  title  to  the  land 
under  the  waters  of  Reelfoot  Lake;  that  he 
has  declared  his  purpose  to  drain  the  lake; 
that  be  has  a  large  number  of  bands  at  work 
digging  a  canal  from  the  Mississippi  river  to 
Reelfoot  Lake;  and  that  he  will  drain  the 
lake,  unless  restrained  by  law. 

The  defendant  Harris  filed  bis  answer  and 
cross-bill.  In  which  all  the  material  allega- 
tions of  the  original  bill  are  denied.  It  is  al- 
leged by  said  Harris  that  on  December  28, 
1898,  he  purchased  from  the  Reelfoot  Outing 
Club,  by  deed  conveying  the  title  in  fee,  all 
the  lands  covered  by  the  waters  of  Reelfoot 
Lake  at  ordinary  low-water  mark,  and  also 
all  the  shores  and  margins  of  said  lake  and  of 
all  the  islands  in  said  lake.  Defendant  al- 
leges in  the  cross-bill  that  he  is  the  owner  of 
the  lake  and  of  all  the  soil  thereunder,  and 
that  be  has  the  exclusive  right  to  the  hunt- 
ing and  fishing  privileges,  etc.  It  is  also  al- 
leged in  said  cross-bill  that  the  said  Harris 
and  bis  predecessors  In  title  have  exercised 
acts  of  ownership  over  Reelfoot  Lake  under 
their  said  titles,  and  that  the  validity  of  the 
titles  under  which  he  claims  has  been  deter- 
mined in  his  favor  by  the  supreme  court  of 
Tennessee. 

The  chancellor,  Hon.  W.  H.  Swiggart,  as- 
signed to  hold  the  chancery  court  of  Lake 


county,  heard  the  cause  upon  the  pleadings 
and  proof.  A  very  able  and  elaborate  writ- 
ten opinion  was  filed  by  the  Judge,  which 
has  greatly  facilitated  the  labors  of  this 
court  in  the  investigation  of  the  case.  The 
result  of  the  chancellor's  opinion  was  to  sus- 
tain the  original  bill,  perpetuate  the  Injunc- 
tion restraining  the  defendant  Harris  from 
draining  Reelfoot  Lake,  and  to  dismiss  his 
cross-bill.  The  court  held  that  the  complain- 
ants to  the  original  bill  are  riparian  owners, 
owning  tracts  of  land  in  severalty  along  the 
eastern  shore  of  the  lake,  with  their  western 
boundaries  extending  to  the  water's  edge  at 
the  low-water  mark;  that  they  are  entitled 
to  the  uses,  benefits,  and  privileges  of  the 
waters  of  the  lake  for  all  common,  usual, 
domestic,  and  farm  purposes,  and  entitled  to 
have  the  waters  of  the  lake  continued  In 
their  natural  state  and  condition;  that  Reel- 
foot  Lake  is  a  public  and  navigable  body  of 
water  in  the  sense  of  the  law  as  well  as  In 
fact,  and  therefore  not  the  subject  of  private 
ownership  and  control,  under  the  general 
land  laws  of  Tennessee,  but  that  the  soil  un- 
der said  waters  and  the  fisheries  therein,  as 
well  as  the  right  of  navigation,  belong  to  the 
state,  in  trust  for  the  benefit  of  all  the  citi- 
zens thereof;  and  that  the  title  under  which 
J.  O.  Harris  and  his  predecessors  claim  to 
own  Reelfoot  Lake  is  void,  and  that  such  ti- 
tle papers  confer  no  title  whatever  to  such  of 
the  lands  as  are  covered  by  water.  The 
court  did  not  determine  the  title  to  the  Is- 
lands in  the  lake,  as  none  of  the  complain- 
ants to  the  suit  are  asserting  any  title  there- 
to. 3.  C.  Harris  appealed  from  the  decree 
of  the  chancellor  and  has  assigned  numerous 
errors. 

The  first  assignment  Is  that  the  court  erred 
In  holding  that  Reelfoot  Lake  is  a  public  and 
navigable  body  of  water  in  the  sense  of  the 
law  as  well  as  in  fact.  Second.  The  court 
erred  in  holding  this  lake  is  not  the  subject 
of  private  ownership  and  control,  under  the 
laws  of  Tennessee,  but  that  the  soil  under  the 
lake  and  the  fisheries  therein,  as  well  as  the 
right  of  navigation,  and  all  other  rights,  inci- 
dents of  property,  and  easements  thereto,  be- 
long to  the  state,  In  trust  for  the  benefit  of  the 
citizens  thereof.  It  Is  Insisted  this  holding  of 
the  chancellor  was  erroneous.  The  test  of  a 
navigable  stream  Is  whether.  In  the  ordinary 
state  of  the  water.  It  has  capacity  and  suit- 
ability for  the  usual  purposes  of  navigation. 
Stuart  V.  Clark's  Lessee,  2  Swan,  9,  58  Am. 
Dec.  49.  It  was  further  said  In  thtft  case: 
"We  are  aware  of  no  less  exceptionable  cri- 
terion than  that  to  be  extracted  from  some 
of  the  cases,  namely,  a  river  capable,  in  the 
ordinary  state  of  the  water,  of  navigation,  as- 
cending and  descending,  by  sea  vessels;  that 
is,  such  vessels  as  are  employed  in  the  ordi- 
nary purposes  of  commerce,  whether  foreign 
or  Inland,  and  whether  steam  or  sail  vessels." 
Judge  McKInney  In  that  case  said:  "The  dis- 
tinction between  the  technical  sense  of  the 
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term  and  Its  common  acceptation  is  Impor- 
tant to  be  kept  In  Tiew  in  inquiring  into  the 
respective  rights  of  tlie  public  and  the  riparian 
owners  in  reference  to  the  property  in  the 
soil,  as  well  as  the  use  of  tbe  water  courses. 

•  •  •  If  tbe  river  be  a  public,  navigable 
stream  in  the  legal  sense,  tbe  soil  covered  by 
the  water,  as  well  as  the  use  of  tbe  stream, 
belongs  to  the  public.  Bat  if  It  be  not  navi- 
gable  in   the    legal   meaning   of    tbe   term, 

*  *  *  the  ownership  of  tbe  bed  of  the 
stream  is  In  the  riparian  proprietor,  but  the 
public  have  an  easement  therein  for  the  pur- 
pose of  transportation  and  commercial  Inter- 
course. A  distinction  Is  taken  by  the  common 
law  between  streams  which  in  the  common 
acceptation  of  the  term  are  suited  to  some 
purposes  of  navigation  and  small  shallow 
streams  which  are  not  so.  In  respect  to  the 
former,— which,  though  not  navigable  In  the 
sense  of  the  law,  are  yet  of  sufficient  depth 
nntuitolly  for  valuable  floatage,  as  for  rafts, 
flatbbats,  and  perhaps  small  vessels  of  lighter 
draught  than  ordinary,— while  It  is  settled  that 
the  right  of  property  in  the  bed  of  the  stream 
Is  vested  In  the  riparian  proprietor,  and  In  that 
respect  It  Is  to  be  regarded  as  a  private  river, 
still  It  Is  equally  well  settled  that  the  public 
have  a  right  to  tbe  free  and  uninterrupted  use 
and  enjoyment  of  such  stream  for  all  tbe 
purposes  of  transportation  and  navigation  to 
which  it  is  naturally  adapted."  These  princi- 
ples were  reaffirmed  by  this  court  In  Holbert 
v.  Edens,  5  Lea,  207,  40  Am.  Rep.  26;  Slgler 
V.  State,  7  Baxt.  403;  Goodwin  v.  Thompson, 
15  Lea,  209,  54  Am.  Rep.  410.  But  It  was 
held  by  this  court  in  Irwin  v.  Brown,  3  Tenn. 
Cas.  310,  that  a  stream  which  Is  not  of  suffi- 
cient depth  naturally  for  valuable  floatage, 
such  as  rafts,  flatboats,  and  small  boats  of 
lighter  draught  than  ordinary,  is  not  naviga- 
ble in  either  a  strict  legal  sense  or  ordinary 
sense.  Hence  It  was  held  that  capacity  to 
float  a  saw  log  in  Hind's  creek  to  a  river 
was  not  a  test  of  the  navigability  of  said 
creek.  To  the  same  effect  Is  Allison  v.  Da- 
vidson, 39  S.  W.  905,  decided  by  tbe  court 
of  chancery  appeals,  and  afl^rmed  by  this 
court.  It  was  held  In  Goodwin  v.  Thompson, 
15  Lea,  209,  54  Am.  Rep.  410,  that,  If  a  stream 
Is  navigable  In  a  legal  sense,  the  title  to  the 
soil  under  the  water  Is  In  the  state,  In  trust 
for  the  public,  and  Individuals  setting  up  a 
claim  thereto  must  be  able  to  show  an  ex- 
press grant  by  an  act  of  the  legislature;  and 
that  tbe  title  to  the  soil  under  such  streams 
was  not  Intended  to  be  secured  by  Individuals 
under  our  general  land  laws.  With  these  defi- 
nitions and  principles  In  view,  we  proceed  to 
Inquire  If  the  facts  disclosed  in  this  record  es- 
tablish that  Reelfoot  Lake  is  a  navigable  body 
of  water  In  the  legal  sense,  as  held  by  the 
chancellor.  The  following  diagram  Is  shown 
to  be  an  accurate  representation  of  tbe  shape 
of  the  lake.  Its  banks,  boundaries,  tributaries, 
etc.,  and  will  serve  to  illustrate  the  bearing  of 
the  facts  established  by  the  evidence: 


HCNruertv 


The  origin,  history,  and  description  of  the 
lake  Is  given  in  the  following  extract,  whicji 
we  take  from  the  very  able  and  learned  opin- 
ion of  Judge  W.  H.  Swiggart  viz.: 

"The  proof  shows  that  Reelfoot  Lake  Is  a 
large  body  of  water,  lying  In  the  northwest 
corner  of  the  state  of  Tennessee,  In  both 
Obion  and  Lake  counties,  mainly,  a  small 
portion  of  it,  consisting  of  one  thousand 
acres,  or  more,  being  in  the  state  of  Ken- 
tucky; that  portion  in  Kentucky  being  cer- 
tain arms  or  pockets  of  the  main  lake.  The 
lake  covers  about  25.000  or  30,000  acres  of 
submerged  land,  not  Including  the  arms  or 
pockets,  which  cover  several  hundred  more. 
It  Is  about  15  or  20  miles  long,  and  from  2 
to  7  miles  wide,  being  of  irregular  shape. 
It  has  several  Islands  in  it,  which  together 
cover  about  1,500  acres.  There  are  also  two 
large  promontories  or  points  of  Innd  extend- 
ing Into  the  lake,  which  are  sometimes  called 
Islands,  to  wit.  Grassy  Point,  on  the  eastern 
shore,  and  Horse  Island  (so  called),  on  the 
western  shore.  The  head  of  the  lake  Is  at 
tbe  north,  near  the  Tennessee  and  Kentucky 
line,  and  only  about  three  miles  from  the 
Mississippi  river.  Its  course  is  to  the  south 
and  somewhat  west;  and,  after  passing 
round  Madrid  Bend,  the  river  comes  back  to 
within  two  and  one-half  or  three  miles  of 
the  western  shore  of  the  lake  at  Tiptonville, 
the  county  seat  of.  Lake  county.  The  nat- 
ural outlets  of  the  lake  are  at  its  southera 
end,  and  consists  of  sloughs  and  bayons, 
sometimes  called  tbe  'Scatters*  or  'Nanrows' 
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of  the  lake.  These  carry  Its  waters  on  soutb 
Into  and  through  other  smaller  basins  or 
lakes,  and  on  through  other  sloughs  and 
tMyous  Into  the  Obion  river,  at  a  distance  of 
about  fifteen  miles  from  the  main  body  of 
the  lake,  and  thence  through  that  river  Into 
the  Mississippi  river.  This  lake  was  formed 
by  the  earthquake  or  series  of  earthquakes 
whlcb  occurred  In  the  winter  of  1811  and 
1812,  and  which  were  known  to  have  serious- 
ly affected  that  portion  of  the  country  near 
tlie  old  Spanish  town  of  New  Madrid,  just 
across  the  Mississippi  river  in  the  state  of 
Missouri.  At  that  date  It  was  a  forest  of 
wild  land,  covered  with  timber.  The  small 
streams  called  'Reelfoot  River'  and  'Bayon 
De  Chein,'  passed  through  the  territory  now 
composing  the  basin  of  the  lake,  and  came 
together  at  a  point  now  In  the  lake  towards 
its  eastern  and  southern  shore,  perhaps  three- 
quarters  of  a  mile  from  Its  eastern  bank  at 
the  village  of  Samberg.  Reelfoot  river  en- 
ters tbe  lake  on  Ita  eastern  shore,  towards 
the  northern  end,  and  Bayou  De  Cheln  en- 
ters tbe  lake  near  Its  extreme  northeastern 
comer,  and  bears  to  tbe  southwest,  and  then 
back  across  the  lake  towards  the  eastern 
side,  where  it  empties  Into  Reelfoot  river. 
Tbe  course  of  Reelfoot  river  Is  along  nearer 
the  eastern  bank,  towards  tbe  south,  at  the 
point  of  confluence  above  mentioned.  From 
this  point  tbe  river  bears  on  south  and  west 
to  the  western  edge  at  a  point  near  Camp- 
beU'a  store  called  'Blue  Bank  Bayou,*  where 
the  old  channel  leaves  the  lake,  and  goeis  on 
westward  towards  the  Mississippi  river,  not 
tteing  at  this  date,  nor  since  the  formation 
of  the  lake,  a  running  stream.  There  are 
other  smaller  streams  which  flowed  across 
said  lake,  or  into  It,  and  whose  waters  empty 
Into  tbe  lake  still.  The  channel  of  these 
streams,  Reelfoot  river  and  Bayou  De  Cheln, 
are  still  traceable  through  the  waters  of  the 
lake,  tbe  waters  being  deeper  than  at  oth- 
er points,  as  a  rule,  and  the  beds  being  freer 
from  stumps  and  logs  than  other  places.  It 
is  not  shown  directly  the  length  of  these 
streams  In  the  lake,  but  Inferentlally,  I 
should  think,  from  the  proof,  that  the  Reel- 
foot  channel  Is  twenty  or  thirty  miles  and 
the  Bayou  De  Cheln  Is  twelve  or  fifteen 
miles  in  the  lake,  following  their  courses. 
The  lake  Is  now  from  two  feet  to  eighteen 
feet  deep,  tbe  depth  varying  at  different 
places.  There  are  many  places  near  the 
shores  where  tbe  water  is  only  a  few  Inches 
in  depth.  But  in  the  channels  of  these  wa- 
ter courses  (as  they  formerly  existed)  the 
average  depth  of  the  water  Is  from  four  to 
ten  feet.  In  many  places  deeper,  and  in  one 
or  two  places  not  so  deep,  especially  at  Brew- 
er's Bar,  which  has  formed  across  Bayou  De 
Cbeln,  in  the  upper  part  of  the  lake.  In 
many  other  places  there  are  deep,  open  ba- 
sins, comparatively  clear  of  stumps  and  logs, 
and  where  the  water  is  from  twelve  to  twen- 
ty feet  deep.  There  are  many  logs  and  trees 
and  stumps  In  said  lake,  being  dead  cypress 
6»  S.W.-«) 


mainly.  Many  of  the  trees  which  stood  In 
it  when  the  land  was  first  submerged  have 
fallen,  and  the  logs  He  on  the  bottom  or  in 
the  water.  Many  of  them  have  rotted  off  at 
tbe  water's  edge,  and  the  stumps  still  stand, 
some  of  them  hidden  by  the  water,  and  oth- 
ers above  tbe  water.  Many  of  tbe  logs  have 
been  washed  oflt  and  drifted  to  the  southern 
end,  and  filled  up  Broad  Slough,  one  of  the 
outlets  of  the  lake.  The  extent  and  depth 
given  above  of  the  lake  are  what  I  think  the 
proof  shows  it  to  be  at  ordinary  low  water, 
when  It  Is  In  its  ordinary  and  natural  condi- 
tion. The  lake  Is  fed  by  tbe  streams  I  have 
referred  to,  and  by  Indian  creek,  and  by 
many  springs  which  fiow  into  It  from  tbe 
chain  of  bluffs  along  its  entire  eastern  shore. 
Indian  creek  and  Reelfoot  river  and  many 
of  the  springs  are  perennial;  others  go  dry 
In  summer;  and  it  is  a  disputed  question 
whether  Reelfoot  river  does  or  not  fiow  all 
the  year  round.  But  the  proof  Is  that  it 
flows  substantially  all  the  year.  If  it  has 
ever  ceased  to  do  so,  It  is  only  rarely,  and 
when  tbe  season  Is  unusually  dry,  and  for 
only  a  short  time.  The  lake  is  subject  to 
overflows  from  tbe  Mississippi  river.  The 
ground  between  the  river  and  the  head  of  the 
lake  is  low,  and  in  great  rises  In  that  river 
its  waters  overflow  all  the  country  round, 
and  fill  up  the  lake  to  tbe  depth  of  ten  or 
twelve  feet  above  its  ordinary  stages.  This 
occurs  generally  once  a  year,  but  not  always. 
After  such  flood  It  gradually  runs  down  to 
its  normal  condition,  the  water  remaining 
higher  than  is  usual  until  summer,  or  late 
spring.  The  water,  except  when  flooded  by 
such  overflows  from  the  Mississippi,  Is  clear, 
and  comparatively  piu:e.  It  is  transparent 
It  Is  wholesome,  and  Is  used  by  the  people 
for  drinking,  cooking,  watering  stock,  etc. 
Tbe  lake  is  also  supplied  with  an  abundance 
of  the  finest  species  of  fresh-water  fish, 
which  are  taken  in  great  quantities  for  food, 
and  many  of  which  are  shipped  to  the  vari- 
ous markets  and  sold;  there  being,  perhaps, 
according  to  the  proof,  four  hundred  or  five 
hundred  men  and  their  families  who  are 
making  their  living  by  fishing  in  this  lake. 
It  is  claimed  by  one  witness  that  the  fishing 
done  amounts  to  perhaps  $200,000  per  year. 
However  this  may  be.  It  is  shown  that  quite 
an  extensive  business  of  this  sort  is  carried 
on.  This  fishing  Is  done  in  various  ways, 
nets  and  seines,  as  well  as  hooks  and  lines, 
being  used;  and  the  fish  are  taken  out  In 
skiffs,  generally,  and  carried  to  shore,  where 
docks  have  been  built  and  maintained  to  re- 
ceive them.  It  Is  also  shown,  and  not  de- 
nied, that  said  lake  has  for  a  long  time  been 
a  famous  and  favorite  resort  for  sportsmen 
for  hunting  wild  fowls  and  for  fishing  there- 
on. It  Is  shown  also  by  a  preponderance  of 
tbe  evidence  that  the  lake  is  gradually  fliling 
up  at  some  places,  especially  at  the  mouth 
of  Reelfoot  river,  and  at  the  mouth  of  In- 
dian creek,  and  at  certain  points  along  the 
western  shore,  as  the  result,  perhaps,  of  sedi- 
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ment  washed  Into  It  by  the  waters  of  these 
streams  and  by  the  overflows  from  the  Mis- 
sissippi. But  while  it  Is  asserted  by  some 
witnesses  that  the  lake  has  filled  up  several 
feet  generally,  and  does  not  cover  so  much 
land  now  as  formerly  by  perhaps  one-fourth 
or  one-fifth,  I  do  not  think  the  proof  as  a 
whole  sustains  the  contention.  The  reces- 
sion of  the  waters  seems  to  have  been  great- 
er on  the  Lake  county  shore,  and  even  there 
I  do  not  find  that  it  has  receded  more  than 
one  hundred  yards,  or  about  that,  in  the  pla- 
ces of  greatest  recession,  and  in  other  places 
on  that  shore  it  has  receded  only  a  few 
yards,  and  in  still  others  none.  WhUe  on 
the  east  bank  there  appears  to  be  some  land 
formed  by  accretion  at  the  mouth  of  Reel- 
foot  river  and  at  the  mouth  of  Indian  creek, 
the  proof  does  not  show  the  exact  amount  of 
such  accretions  or  derelictions  at  these  pla- 
ces; and  at  other  places  on  the  eastern  shore 
there  is  no  such  definite  proof  on  the  subject 
as  will  warrant  the  court  in  holding  that 
the  waters  have  permanently  receded,  leav- 
ing relicted  land  or  accretions  upon  the  for- 
mer banks.  Indian  creek  empties  into  the 
lake  from  the  eastern  shore  at  the  village  of 
Sambwg,  formerly  called  "Wheeling,'  or  Just 
north  thereof.  The  proof  shows  that  the 
lands  north  and  west  of  this  lake,  and  south 
and  also  east  for  a  short  distance  out  to  the 
bluffs  which  run  along  this  shore,  all  over- 
flow from  the  Mississippi  to  the  depth  of  5 
to  15  feet;  that  said  lands  in  Lake  county, 
and  in  Kentucky,  and  at  the  Narrows,  and 
many  on  the  east  are  still  hi  the  woods  and 
unimproved.  But  along  the  eastern  shore, 
and  especially  where  complainants  claim 
land,  the  lands  fronting  on  the  lake  are  clear- 
ed and  in  cultivation.  Many  of  these  have 
been  so  for  a  great  number  of  years.  'Hiere 
is  no  perceptible  current  in  said  lake,  except 
at  times  when  it  is  flooded  from  the  river, 
although  there  is  a  constant  flow  of  water 
Into  and  out  of  the  lake;  but  the  quantity  is 
not  sufficient,  ordlharily,  to  cause  any  ap- 
parent current  in  the  lake,  not  even  in  the 
channels  aforesaid.  The  waters  are  not  stag- 
nant, but  are  kept  pure  and  clear  by  the 
winds  and  other  natural  causes.  In  the  shal- 
low places  there  is  a  growth  of  cut  grass, 
waukaplns,  and  other  vegetation  natural  to 
wet  lands  In  this  climate.  In  extreme  low 
water  the  land  In  the  arms  and  pockets  and 
around  the  shores  In  shallow  places  become 
dry,  the  water  temporarily  leaving  such  pla- 
ces exposed.  It  will  be  seen  from  these 
statements  of  the  pleadings  and  this  sum- 
mary of  the  physical  facts  concerning  this 
lake,  that  the  principal  question  to  be  de- 
cided Is  whether  the  lake  is  a  public  navi- 
gable body  of  water  which  belongs  to  the 
state  for  the  use  of  the  people.  Including  the 
title  of  the  soil,  and  the  fisheries  appertain- 
ing to  It,  as  well  as  the  right  of  navigation; 
or  whether,  If  not  so,  then  it  is  navigable  in 
such  qualified  sense  as  to  give  the  public  an 
easement  In  it  for  the  purposes  of  navigation 


and  commercial  intercourse  only,  while  the 
soil  under  its  waters  and  fisheries  are  the 
property  of  the  riparian  owners  oar  others,  to 
whom  It  may  be  granted  by  the  state;  and, 
if  the  latter  be  Its  legal  status,  then  whether 
the  complainants  are  in  fact  riparian  owners 
<m  its  shores  and  banks,  and  the  extent  of 
their  titles  and  rights  in  the  lake  as  to  the 
soil  under  It  and  the  waters  and  fisheries 
therein,  and  whether  the  defendant  Harris 
has  acquired  the  sole  proprietary  rights  io 
the  soil  under  the  water  and  in  the  fisheries 
thereof." 

With  this  admirable  statement  of  the  case 
made  by  the  learned  chancellor,  we  proceed 
to  inquire  whether,  upon  the  facts  fonnd  In 
the  record,  Reelfoot  Lake  Is  a  navigable 
stream  in  the  legal,  technical  sense  of  the 
term;  for,  unless  It  Is  navigable  in  that  sense, 
the  soil  under  the  water  was  subject  to  grant 
under  the  general  land  laws  of  the  state,  and 
the  title,  with  tBe  right  of  fisheries,  etc, 
would  vest  in  the  riparian  owners  or  other 
proprietors.  As  already  stated,  Reelfoot 
Lake,  to  be  navigable  in  the  legal,  technical 
sense,  must  be  capable,  hi  the  ordinary  stage 
of  the  water,  of  being  navigated  by  such  ves- 
sels as  are  usually  employed  for  purposes  of 
commerce,  whether  foreign  or  Inland,  and 
whether  steam  or  sail  vessels.  Photographs 
of  different  views  of  the  lake  accompany  the 
record,  which  we  regret  cannot  be  incorpo- 
rated in  this  opinion,  since  they  give  a  very 
accurate  representation  of  the  obstructions 
to  navigation  which  abound  in  this  lake,  as 
shown  by  the  record.  Many  of  these  views 
Impress  us  In  the  same  manner  as  several 
witnesses  were  Impressed  by  their  first  sigbt 
of  the  lake.  One  says,  "When  I  first  saw  the 
lake.  It  Just  reminded  me  of  the  masts  of  a 
ship  In  going  into  a  harbor,— the  dead  trees 
standing  up  there."  Another  states:  "The 
first  time  I  ever  saw  It,  it  looked  like  a  great 
deadening,  covered  with  timber,  and  over- 
flowed with  water."  Another  witness  testi- 
fles:  "The  lake  has  large  trees  in  it,  making 
it  look  like  standing  water  among  timber." 
Still  another  states  that  "the  Uke  is  full  of 
trees,  snags,  stumps,  and  logs  in  the  deepest 
water,  and  in  the  more  shallow  Is  covered 
with  moss  and  water  lilies,  with  the  excep- 
tion of  a  few  basins,  which  I  do  not  think 
connect"  Another  says:  "The  general  ap- 
pearance is  ugly,  unsightly,  and  rugged.  The 
water  part  is  covered  with  dead  cypress 
trees,  snags,  and  stumps  of  very  hregnlsr 
height,  size,  and  shape,  besides  logs— black 
walnut,  gum,  oak,  and  willow— peeping  up 
above  and  under  the  surface  of  the  water." 
Another  witness  states  that:  'TThere  are 
stumps,  trees,  and  logs  in  the  lake  from  one 
end  to  the  other.  Some  places  they  are  very 
thick,  and  in  others  not  so  thick.  There  are 
dead  trees  standing  in  the  water,  some  high 
and  some  low,  some  large  and  some  small 
They  range  from  one  foot  to  six  feet  hlgb. 
and  the  trees  from  twenty  to  forty  feet 
high,  and  the  snags  about  the  same.   In  the 
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bottom  of  the  lake  there  are  many  logs  and 
limbs,  some  places  thick  and  some  places 
thin.  Yon  cannot  cross  from  the  west  to  the 
east  side  without  going  by  the  south  end  of 
Green  Island.  A  loaded  skiff  going  from 
west  side  of  the  lake  at  White's  Landing  to 
Samberg  wonld  have  to  pass  around  south 
end  of  Green  Island,  and  also  south  end  of 
AVillow  Bar."  Complainants  introduced  ex- 
pert testimony  to  show  that  said  lake  is  nari- 
gable,  but  the  result  of  this  testimony  is 
that,  so  far  as  the  Tolume  of  water  is  con- 
cerned, th»e  is  sufficient  for  any  kind  of 
navigation,  bnt  that  it  will  be  necessary  to 
remove  the  trees,  logs,  stumps,  suags,  and 
other  impediments.  They  think  tills  practi- 
cable, since  such  obstructions  were  removed 
from  the  float  road  built  by  the  Keystone 
Milling  C!ompany.  It  Is  also  suggested  that 
In  all  navigable  streams  there  are  obstruc- 
tions, and  that  dredgeboats  and  snagboats 
are  constantly  engaged  in  removing  such  im- 
pediments to  navigation,  and  that  large  ap- 
propriations are  made  by  congress  and  some 
of  the  state  legislatures  for  this  purpose. 
We  have  examined  with  much  care  the  evi- 
dence submitted  by  each  side  on  the  subject 
of  the  navigability  of  this  lake.  A  review 
of  the  testimony  in  the  record  has  convinced 
us  that  Reelfoot  Lake,  on  account  of  the 
natural  obstructions  that  everywhere  abound 
over  and  under  its  water.  In  the  way  of 
trees,  stumps,  logs,  snags,  etc.,  and  for  want 
of  proper  channels,  is  not  a  navigable  body 
of  water  In  a  legal  sense.  It  is  practically 
conceded  by  the  chancellor  that  the  lake  in 
Its  present  condition  is  not  navigable  in  a  le- 
gal sense.  On  this  point  he  stated,  Viz.:  "I 
think  It  is  not  to  be  held  that  because  navi- 
gation of  such  waters  would  be  attended 
with  difficulty  and  danger,  or  even  is  made 
wholly  Impracticable  on  account  of  such  ob- 
structions, that,  therefore,  such  waters  be- 
come on  that  account  nonnavigable  waters, 
if  there  is  in  fact  sufficient  volume  of  water 
for  useful  navigation,  and  It  can  be  made 
available  to  the  public  by  a  reasonable  ex- 
penditure in  cleaning  out  the  obstructions." 
Again,  be  says:  "I  do  not  find  any  authority 
holding.  If  navigation  is  impracticable  on  ac- 
count St  such  obstructions  as  logs,  timbers, 
and  the  like,  that  such  waters  are  not  to  be 
regarded  as  navigable;  but  if  the  navigation 
is  impracticable  on  account  of  the  natural 
condition  of  the  river  bed,— as  where  it  is 
full  of  rocks,  or  other  substances,  composing 
the  t>ed  of  the  river,  so  that  it  cannot  be  navi- 
gated without  making  a  channel,— then  in 
such  cases  It  would  not  be  navigable  In  a 
legal  sense.  But."  continues  the  court,  "It  is 
a  matter  of  common  knowledge  that  obstruc- 
tl(Hi8  snch  as  snags,  logs,  drifts,  fallen  logs, 
and  recently  formed  sand  bars  have  to  be, 
and  constantly  are,  removed  from  the  beds 
of  nearly  or  quite  all  of  the  navigable  rivers 
of  the  country."  Again,  in  concluding  his 
opinion,  the  court  says,  viz.:  "I  have  felt  no 
doubt  as  to  the  capacity  and  volume  of  wa- 
ter in  the  lake  to  carry  useful  boats,  such  as 


are  often  used  in  carrying  freight  and  pas- 
sengers on  the  smaller  navigable  rivers.  The 
fact  which  seems  to  make  the  question  more 
difficult  of  solution  than  it  would  otherwise 
be  is  the  obstruction  by  trees,  stumps,  and 
logs  now  in  the  water  of  the  lake.  If,  under 
the  law,  the  court  must  find  that  the  water, 
to  be  navigable  in  its  natural  stage,  must  be 
capable  of  navigation  with  all  the  obstructions 
in  it  which  have  ffiled  it  up  as  the  result 
of  years  of  accumulation,  then  there  would 
be  ground  for  serious  debate  in  this  case; 
but  I  think  the  rule  should  be  as  I  have  in- 
dicated above  on  this  point."  If,  as  stated, 
by  the  chancellor,  the  obstructions  to  naviga- 
tion In  this  lake  were  of  such  a  character  as 
that  they  could  be  removed  by  a  reasonable 
expenditure  of  money,  there  would  be  much 
plausibility  in  the  reasoning  of  the  court.  But 
we  agree  with  counsel  for  defendant  "that 
to  undertake  to  clean  or  clear  out  the  trees, 
stumps,  snags,  logs,  and  other  obstructions 
in  the  way  of  navigation  In  this  lake;  to 
straighten,  widen,  and  make  deeper  Its  chan- 
nels; to  prepare  landings  for  the  boats,  and  do 
all  other  necessary  work  in  it.  In  order  to 
make  it  navigable,- would  take  an  immense 
amount  of  money;  more  than  any  IndivlduaT,. 
or  association  of  Individuals,  could  or  would 
command  for  such  purposes;  more  than  the 
state  of  Tennessee  could  afford  or  would  ex- 
pend. None  but  the  federal  government  Is 
capable  of  imdertaking  such  a  vast  enterprise. 
Lying  wholly  within  this  state,  and  having  no 
navigable  connections  outside  of  this  state, 
congress  would  have  no  jurisdiction  or  authori- 
ty to  undertake  it  or  to  authorize  it.  Then  the 
making  of  this  lake  navigable  by  artiflclnt 
means  Is  out  of  the  question."  Moreover,  the 
crucial  question  Is  whether  the  lake  is  now 
navigable  in  a  legal  sense;  not  whether  it  is 
possible  to  be  made  so  by  artificial  means, 
and  a  vast  expenditure  of  money,  at  some  re- 
mote period  of  the  future. 

In  the  case  of  Gaston  ▼.  Mace  (W.  Va.) 
10  S.  E.  60,  6  L.  B.  A.  396-399,  25  Am.  St. 
Rep.  848,  the  doctrine  of  the  2  Swan  case 
is  quoted  approvhigly,  and  this  language  used- 
In  reference  to  water  courses  navigable  In  the- 
common  acceptation  of  the  term:  "It  will  be 
observed  from  its  definition  that  whether  a 
fresh-water  stream  be  or  be  not  navigable  1* 
a  question  of  fact,  and,  as  such,  those  who 
claim  such  nontldal  streams  to  be  navigable, 
have  on  them  the  burden  of  proving  that  such 
streams  are  in  fact  navigable  for  boats  or 
lighters,  land  susceptible  for  valuable  use 
for  commercial  purposes.  In  the  natural  state, 
unaided  by  artificial  means  or  devices." 
Again,  on  page  899,  6  L.  R.  A.,  page  65,  10 
S.  B.,  25  Am.  St.  Rep.  848,  the  learned  judge 
says:  "The  true  test,  therefore,  to  be  ap- 
plied in  such  cases,  is  whether  a  stream  Is 
Inherently  In  Its  nature  capable  of  being  used 
for  the  purpose  of  commerce,"  etc.  In  de- 
termining the  natural  capacity  of  a  body  of 
water  for  navigable  purposes,  whether  navi- 
gable in  law  or  in  the  ordinary  sense,  the  ex- 
tent to  which  it  ia  used  for  purposes  ot  navl- 
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gation  should  be  looked  to,  and  this  affords 
the  strongest  evidence  as  to  Its  navigability 
or  nonnavlgablllty  In  either  sense.  Olive  v. 
State  (Ala.)  5  South.  653,  4  L.  R.  A.  3S-41;. 
Gould,  Waters,  §  43.  There  must  be  some 
commerce  and  navigation  upon  It  which  Is  es- 
sentially valuable.  Swanson  v.  Boom  Co. 
(Minn.)  44  N.  W.  086,  7  L.  R.  A.  674.  Its 
connection,  or  want  ot  connection,  with  other 
navigable  bodies  of  water  Is  a  strong  circum- 
stance to  be  looked  to  in  order  to  determine 
the  navigability  or  nonnavIgabiUty  of  a  body 
of  water.  Gould,  Waters,  !§  82a,  83;  Club  v. 
Wade  (Wis.)  76  N.  W.  273,  42  L.  R.  A.  806- 
330.  That  cannot  be  considered  a  navigable 
river  the  natural  obstructions  of  which  prevent 
the  passage  of  boats  of  any  description.  Gates 
V.  Wadllngton,  10  Am.  Dec.  609.  The  navi- 
gability of  a  water  course  does  not  depend 
upon  its  susceptibility  of  being  Improved  by 
high  engineering  skill  so  as  to  be  navigable, 
but  upon  Its  natural  capacity  and  character, 
rather  than  the  condition  of  Its  channel  after 
it  is  cleaned  out,  deepened,  or  widened.  U.  S. 
V.  Rio  Grande  Dam  &  Irrigation  Co.  (N.  M.) 
.51  Pac.  674.  "A  distinction  is  taken  between 
obstructions  that  nature  has  placed  in  the  wa- 
ter courses  and  those  which  have  been  put 
there  by  other  agencies.  If  the  obstructions 
are  naturally  there,  and  have  been  there  all 
the  time,  and  they  render  it  unfit  for  use  as  a 
public  highway,  then  It  la  not  a  navigable 
stream,  though  man,  by  his  skill  and  means, 
may  remove  them,  and  make  it  fit  for  naviga- 
tion. If  the  obstructions  have  been  placed  In 
the  stream  by  other  agencies  than  nature, 
then  they  may  be  removed  so  as  to  make  It 
navigable."  The  following  summary  of  the 
facts  on  this  subject  we  quote  with  approval 
from  the  brief  of  counsel  for  defendant,  viz: 
"Is  Reelfoot  Lake  now,  or  was  It  ever  In  Its 
natural  state  or  «ondltion,  unaided  by  arti- 
ficial means  or  the  help  of  man,  Inherently 
capable  of  being  navigated  by  steamboats 
or  such  large  flatboats  as  are  ordinarily  used 
on  the  large  rivers  and  lakes?  Could  steam- 
boats In  size  like  seagoing  vessels  navigate 
Reelfoot  Lake?  In  Its  natural  state  or  con- 
dition It  Is,  and  has  always  been,  full  of  trees 
and  logs,  planted  there  by  nature.  It  has  no 
current;  Is  shallow  In  its  ordinary  stage  of 
water;  has  no  banks,  and  only  a  very  doubt- 
ful channel, whose  depth  and  width  are  equally 
as  doubtful  and  uncertain,  and  which  chan- 
nel Is  from  100  feet  to  a  half  mile  from  the 
water's  edge;  no  outlet  nor  Inlet;  no  water 
connection  with  other  navigable  water  cours- 
es; with  no  way  by  which  to  get  such  boats  in 
or  out  of  It;  with  stumps,  and  In  places  trees, 
in  the  channels;  and  grass,  lilies,  and  yonk- 
erpins  growing  In  all  the  shallow  places;  with 
no  connection  between  the  deep  basins,  which 
are  all  snrronnded  by  stumps  and  trees  put 
there  by  nature;  the  lake  filling  up  from  year 
to  year;  logs  lying  all  over  It  and  in  It;  snags 
sticking  up  everywhere,  and  many  of  them 
hidden  beneath  the  water;  with  the  admitted 
fact  that  a  steamboat  with  any  tonnage  was 
never  on  It,  and  only  one  steam  tug,  and  two 


or  three  light  small  flatboats;  with  the  fact 
that  It  has  never  been  nsed  for  navigation 
purposes  with  anything  except  skiffs,  canoes, 
dugouts,  and  batteaox.  Now,  with  these  con- 
ditions existing,  most  of  which  are  natural, 
can  It  be  said  or  argued  that  the  lake  is 
suited  or  fitted  for  navigation  with  such  boatti 
as  are  described  by  Judge  HcKinney,  or 
with  boats  of  like  size  and  tonnage?  It  dots 
seem  evident  that  this  lake  Is  not  navigable 
In  law,  and  can  never  be."  But  while  this 
Is  true.  It  Is  as  equally  dear  from  the  eri- 
deuce  that  this  lake  Is  sottable  and  ot  suffi- 
cient depth  naturally  for  valuable  floatage,  as 
for  rafts,  flatboats,  and  perhaps  small  vessels 
of  lighter  draught  than  ordinary,  and  in  this 
view  the  lake  is  navigable  in  the  common  ac- 
ceptation of  the  term.  It  must  follow  from 
this  view  of  the  case  that  the  land  covered  by 
the  water  was  subject  to  grant,  and  the  title 
to  the  lake  Is  not  In  the  state  for  the  use  of 
the  public,  but  In  the  several  grantees  and  ri- 
parian owners;  while,  as  already  seen  from 
the  authorities,  the  public  still  baa  an  ease- 
ment in  such  a  body  of  water  for  oonime> 
cial  intercourse  and  transportation. 

We  will  next  Inquire  as  to  the  title  of  com- 
plainants who  are  riparian  owners  In  this 
lake,  and  especially  whether  their  titles  are 
limited  to  low-water  mark,  or  extend  "usque 
ad  medium  filum  aquce,"  and  what  rights  are 
Incident  to  their  titles  as  riparian  owners. 
Complainants  deralgn  their  titles  by  connect- 
ed mesne  conveyances  to  two  grants  Issued  by 
the  state  of  North  Carolina  July  10,  1788,  to 
George  Doherty,  viz.,  grant  No.  51,  for  4,000 
acres,  and  grant  No.  85,  for  3,(XX>  acres.  Com- 
plainants Webster  and  Shaw  show  that  the 
lands  claimed  by  tbem  are  within  the  bounds 
of  grant  No.  35,  while  the  lands  of  com- 
plainants Wade  and  Moore  are  embraced  with- 
in the  bounds  of  grant  No.  51.  It  is  shown 
In  proof  that  its  northwest  comer,  as  well  as 
a  large  portion,  of  grant  Na  61  are  In  the 
lake,  while  the  whole  of  grant  35,  excepting 
875  acres.  Is  also  in  the  lake.  Complainants 
also  Introduce  In  evidence  grant  No.  98,  for 
8,000  acres,  and  grant  No.  161,  for  2,000  acres, 
issued  by  the  state  of  North  Carolina  to 
George  Doherty,  July  10,  1788.  It  is  shown 
by  the  proof  that  grant  No.  161  lies  entlrdy 
under  the  waters  of  said  lake,  and  that 
more  than  one-half  of  grant  98  Is  likewise 
tmder  the  waters  of  the  lake.  While  complain- 
ants do  not  claim  under  the  last  two  grants, 
they  are  introduced  for  the  purpose  of  showing 
an  outstanding  title  hi  third  parties  to  certain 
lands  claimed  by  defendant  Harris.  Excep- 
tions were  taken  In  the  court  below  to  the  hi- 
troductlon  of  any  of  the  Doherty  grants  for 
want  of  proper  certification,  and  because  im- 
properly issued,  and  because  all  claims  under 
them  have  long  since  been  abandoned.  Tbe 
chancellor  overruled  all  of  these  exceptions, 
and,  without  stopping  to  review  his  action  at 
this  point,  It  sufllces  to  say  that  we  find  no 
error  in  his  ruling.  It  will  be  remembered 
that  these  grants  were  Issued  by  tbe  state  of 
North  Carolina  In  1788,  while  the  lands  were 
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not  anbmerged  by  water  until  1811,  when 
Reelf oot  Lake  was  formed  by  a  series  of  earth- 
qiukes  occurring  In  tbat  year.  The  cbancel- 
lor  correctly  found  that  tbe  entire  2,000  acres 
beld  under  grant  161,  and  tbe  greater  part  of 
the  3,000  acres  held  under  grant  98,  and 
several  hundred  of  the  4,000  acres  held  under 
grant  51,  and  nearly  all  of  the  8,000  acres 
beld  under  grant  85  are  under  tbe  waters 
of  the  lake.  It  la  shown  that  as  to  grant  No. 
35  the  defendant  Harris  claims  title  under 
a  deed  made  by  J.  G.  Smith,  executor  of  H.  H. 
Crockett,  to  Welle  and  Cochran,  and  that  so 
mncb  of  grant  No.  51  as  is  under  tbe  lake  the 
defendant  Harris  also  claims  nnder  a  deed 
made  to  him  since  this  suit  was  begun,  June 
21,  1900,  by  J.  G.  Smith  as  executor  of  H.  H. 
Crockett.  We  agree  with  the  chancellor  that 
complainants  Webster,  Shaw,  Wade,  and 
Moore  have  deraigned  title  to  these  lands  by 
mesne  connected  conveyances  to  the  Doberty 
grants  Issued  by  tbe  state  of  North  Carolina, 
and,  in  addition,  have  shown  actual  adverse 
possession  to  tbe  granted  lands  for  more  than 
20  years.  It  is  thus  shown  that  they  have 
established  an  Indefeasible  title  to  the  lands 
embraced  within  their  deeds  and  possession. 
Hence  It  is  clear  that  these  particular  lands 
cannot  be  the  property  of  tbe  defendant  Har- 
ris, as  claimed  by  him  in  tils  cross-bill.  Two 
other  grants  introduced  by  complainants  must 
be  mentioned:  First,  grant  No.  4,486,  dated 
December,  1839,  issued  by  the  state  of  Tennes- 
see to  Charles  Nix  for  70  acres  lying  Just 
north  of  grant  No.  51,  and  abutting  on  the 
lake.  This  grant  calls  for  a  tree  on  the  bank 
of  tbe  lake,  running  thence  to  another  tree 
on  tbe  bank  of  tbe  lake  at  Tanner's  north- 
west comer.  Tbe  Tanner  grant.  No.  4,404, 
is  also  introduced,  embracing  102  acres,  dated 
December,  1830,  and  calling  for  tbe  Nix 
grant  at  its  nortbwest  corner.  It  appears 
that  tbe  land  covered  by  complainant  Mitch- 
ell's deed  also  includes  the  Nix  grant.  Com- 
plainants also  introduce  in  evidence  a  deed 
from  K.  BaynoT  and  wife  and  Jas.  Robertson 
and  Jno.  Crockett  dated  November  1,  1851, 
covering  grant  No.  51,  to  Geo.  Doherty,  calling 
for  a  stake  in  the  lake  at  its  northwest  corner. 
A  deed  from  K.  Raynor  and  wife  to  Crockett, 
dated  February,  1872,  and  embracing  tbe  same 
land,  was  also  Introduced;  also  a  deed  from 
Jas.  Robertson  to  Crockett,  dated  August,  1854, 
and  conveying  all  the  former's  Interest  In  said 
tract  grant  No.  61.  While  no  conveyance  from 
Geo.  Doherty  appears  In  evidence,  yet  com- 
plainants deraign  title  by  connected  conveyan- 
ces from  Robertson  and  Crockett,  and  show 
actual  adverse  possession  of  these  lands  with 
inclosnres  for  more  tlian  seven  years  under 
such  assurances  of  title  as  establish  their  ti- 
tles imder  tbe  statute  of  limitations,  as  found 
by  tbe  chancellor.  Complainants  Ward,  Deal, 
MftcfaeO,  and  Powell  also  establish  theb:  tiUes 
by  tbe  same  deralgnment  and  character  of  pos- 
session. It  further  appears  that  all  tbe 
deeds  and  muniments  of  title  under  which  the 
complainants  claim  call  for  the  lake  at  low- 
water  mark  as  the  western  boundary  of  their 


several  tracts.  Tbe  law  of  this  state  is  that, 
if  the  stream  is  legally  and  technically  navi- 
gable, tbe  soil  under  the  water  and  tbe  use 
of  the  stream  belong  to  the  public.  Good- 
win v.  Thompson,  15  Lea,  209,  54  Am.  Rep. 
410.  If,  however,  the  stream  be  only  navi- 
gable in  the  ordinary  sense,  tbe  soil  under  the 
water  belongs  to  the  riparian  owner,  but  tbe 
public  has  an  easement  in  the  stream  for  tbe 
purposes  of  transportation  and  commerce. 
Holbert  v.  Edens,  6  Lea,  207,  40  Am.  Rep. 
26.  If  such  stream  be  the  boundary  of  lands, 
tbe  title  extends  to  the  thread  or  center  of 
the  stream  of  common  right  or  by  constnic- 
tlon  of  law.  Id.  This  is  true  unless  there  is 
an  intention  clearly  expressed  in  the  deed 
or  grant  excluding  the  intermediate  space  be- 
tween the  edges  or  bank  of  the  stream  and 
its  thread.  3  Washb.  Real  Prop.  p.  436;  Mar- 
tin V.  Nance,  3  Head,  660;  Holbert  v.  Edens, 
S  Lea,  204,  40  Am.  Rep.  26;  Posey  v.  James, 
7  Lea,  99.  We  find  such  intention  expressed 
in  the  deeds  of  complainants.  Their  titles  do 
not  extend  to  the  middle  or  thread  of  the 
lake  for  the  reason  their  deeds  expressly  call 
for  the  water's  edge  at  low-water  mark  as 
their  western  boundary,  and  hence  tbe  rule 
that  ordinarUy  applies  to  tbe  rights  of  riparian 
owners  In  nonnavigable  waters  does  not  apply 
in  this  instance. 

What,  then,  are  tbe  rights  of  these  riparian 
owners  in  the  waters  of  such  nonnavigable 
stream;  that  is  to  say.  In  a  stream  navigable 
not  In  the  legal,  but  only  hi  tbe  ordinary, 
sense?  Tbe  proof  is  that  complainants  have 
practically  adopted  this  view  by  tnclosing 
their  lands  to  the  water,  and  some  in  the  wa- 
ter, building  their  fences  in  several  instances 
down  into  the  water  on  the  western  inclo- 
sure  of  their  premises.  Riparian  proprietc^a 
upon  both  navigable  and  nonnavigable 
streams  and  lakes  are  entitled  to  have  the 
water  flow  or  remain  in  its  natural  condition 
undiminished  and  unpolluted.  They  have  the 
right  to  maintain  docks,  and  to  have  access 
to  the  water  from  their  frontage.  Gould, 
Waters,  n  149,  150,  153,  179.  .Land  formed 
by  alluvium  or  accretions  from  the  water,  and 
land  gained  by  the  gradual  recession  of  tbe 
water  contiguous  to  the  respective  owners, 
belongs  to  the  riparian  owners.  Gould,  Wa- 
ters, {  155.  This  doctrine  is  applicable  to 
tide  waters  as  well  as  to  nontidal  waters  and 
lakes.  Id.  p.  313;  12  Am.  &  Eng..Enc.  Law, 
p.  651.  The  rights  of  riparian  proprietors  are 
correlative.  The  right  of  each  is  subject  to 
a  like  right  of  all  others  similarly  situated. 
It  is  indivisible.  One  has  no  right  to  use  the 
water  so  as  to  prejudice  tbe  rights  of  an- 
other. 28  Am.  &  Eng.  Enc.  Law,  p.  949,  et 
seq.  Bach  has  a  right  to  the  free  and  uninter- 
rupted use  of  tbe  water  for  domestic  purposes. 
Id.  p.  953.  In  general,  he  has  the  right  to 
supply  his  material  wants  from  it  'Gould, 
Waters,  H  204,  205,  209,  218;  Washb.  Easem. 
(2d  BJa.)  316,  318,  etc.  These  rights  may  be 
prot.'Cted  by  injunction  in  equity.  Pom.  Bq. 
Jur.  §  75;  Washb.  Easem.  748;  3  Kent,  Gomm. 
p.  439;  28  Am.   A  Eng.   Enc.  Law,  p.  970, 
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and  long  list  of  antlioritles  cited  In  notes; 
Ulbrlclit  T.  Water  Co.  (Ala.)  6  South.  78,  4 
Ij.  B.  a.  573, 11  Am.  St.  Bep.  72,  and  exhaus- 
tive note.  We  entirely  concur  with  the  conclu- 
sions reached  by  Judge  Swlggart  on  this 
branch  of  the  case,  which  are  thus  expressed 
In  his  learned  opinion,  viz.:  "It  must  therefore 
follow,  from  the  rules  laid  down  in  these  au- 
thorities, and  in  others  on  the  subject  of  the 
rights  of  riparian  owners  on  rivers  and  lakes 
and  other  waters,  whether  navigable  or  non- 
navigable  in  any  sense,  that  no  one,  whether 
be  la  only  a  stranger  or  is  himself  a  riparian 
owner  on  the  same  body  of  water,  has  any 
right  to  impair  or  destroy  the  interest  and  the 
use  of  such  riparian  owner  to  such  water.  In 
the  language  of  Mr.  Washburn  (Easements, 
316):  The  right  to  enjoy  this  flow  of  water 
without  disturbance  or  interruption  by  any 
other  proprietor  is  one  Jure  natune,  and  is  an 
incident  of  property  in  the  land,  not  an  appur- 
tenance to  it,  like  the  right  he  has  to  enjoy 
the  soil  itself  In  its  natural  state,  unaffected 
by  the  tortious  acts  of  a  neighboring  landown- 
er. It  is  an  indispensable  Incident  to  the  own- 
ership of  land,  made  by  an  Inflexible  rule  of 
law  an  absolnte  and  fixed  right.'  The  flow 
of  water  cannot  be  diverted,  and  turned  into 
a  different  channel.  It  cannot  be  lowered  by 
drainage  or  other  artificial  means  from  its  nat- 
ural level  or  height.  It  cannot  be  raised  or 
Increased  in  volume  or  level  by  damming  or 
other  means.  It  cannot  be  polluted  or  cor- 
rupted, Bud  made  less  fit  for  use,  wrongfully 
and  unnecessarily.  The  riparian  owner  can- 
not be  deprived  of  any  of  the  many  uses  he 
has  the  right  to  make  of  the  water,  or  in- 
juriously affected  In  that  respect" 

Defendant  Harris,  in  his  cross-bill.  Claims 
tbat  his  title  embraces  the  whole  of  Beelfoot 
Lake,  its  shores  or  banks,  and  all  of  the  Is- 
lands In  the  lake.  His  muniments  of  title 
exhibited  in  proof  are:  First  a  quitclaim 
deed,  dated  December  28,  1898,  from  the 
Beelfoot  Outing  Company,  a  corporation,  of 
Louisville,  Ky.;  second,  certain  grants  to  him- 
self and  other  parties  from  the  state  of  Ten- 
nessee; third,  connected  mesne  conveyances 
from  the  original  grantors  to  certain  grants. 
The  land  claimed  by  cross-complainant  Harris 
Is  embraced  in  the  following  grants  Issued 
by  the  state  of  Tennessee;  Grant  No.  14,884, 
to  W.  H.  Caldwell,  for  5,000  acres,  Issued 
1864;  grant  No.  14.608,  to  W.  H.  Caldwell, 
for  6,000  acres,  issued  1854;  grant  Na  14,664, 
to  W.  H.  Caldwell,  for  5,000  acres,  issued 
1864;  grant  No.  16,042,  to  W.  H.  Caldwell, 
for  6,000  acres,  issued  1860;  grant  No.  17,191, 
to  Wells  et  aL,  for  1,680  acres,  issued  1897; 

grant  No.   ,   to  Wells  et  aL,  for  2,260 

acres,  issued  1897;  grant  No.  17,190,  to  Wells 
«t  aL,  for  4,745  acres,  issaed  1897;  grant  No. 
17.094,  to  Gates  et  aL,  for  3,701  acres.  Issued 
1895;  grant  No.  17,0^,  to  Gates  et  aL,  for 
4,187  acres,  issued  1805;  grant  No.  17,086,  to 
Gates  et  aL,  for  1,768  acres,  issued  1896; 
grant  No.  17,087,  to  J.  C.  Harris,  for  6,562 
acres,  issued  1895;  grant  No.  17,088,  to  Har- 
ris et  aL,  for  3,078  acres,  issued  1895;  grant 


No.  17,080.  to  Harris  et  al.,  for  8,162  acKS, 
iHSued  1805;  grant  No.  35,  to  Gea  Doherty 
(portion).  2,606  acres,  issued  N.  C.  178&  The 
defendant  Harris  does  not  claim  to  own  all 
the  land  embraced  in  the  C3aldwell  grants. 
It  is  also  true  that  the  grants  to  BUuris  et 
aL  and  to  Gates  et  aL  embrace  land  that  is 
covered  by  the  Caldwell  grants.  It  is  also 
true  that  since  the  bill  was  filed  defendant 
Harris  has  purchased  certain  other  tracts, 
which  are  covered  by  the  waters  of  Beelfoot 
Lake.  It  appears  the  Doherty  grant.  No.  36, 
Issued  by  the  state  of  North  Carolina  In  1788, 
is  also  the  grant  under  which  the  complain- 
ants Webster  and  Shaw  deralgn  title  to  386 
acres.  It  appears  tbat  all  tbe  mesne  convey- 
ances from  those  grants  to  dtfendant  Harris 
are  deeds  with  special  warranty  against  par- 
ties claiming  by  or  through  the  grantors  them- 
selves, and  in  the  nature  of  qnltdaims.  The 
record  falla  to  show  any  proof  locating  the 
lands  embraced  In  these  seroal  grants  with 
reference  to  Beelfoot  Lake,  except  grant  No. 
So,  for  2,066  acres.  There  is  no  proof  of  any 
survey  of  the  different  tracts  of  land,  but 
there  is  a  map  introduced.  In  which  the  sur- 
veyor undertook  to  plot  the  several  tracts  of 
land  in  the  lake.  Cross-complainant  Harris  Is 
bound  to  show  with  accuracy  the  partknlar 
lands  he  claims,  in  order  to  support  ejectment 
We  entirely  concur  with  the  finding  of  the 
chancellor  on  this  point,  who  stated  as  fol- 
lows in  his  written  opinion:  "No  effort  Is 
made  to  plot  these  various  tracts,  and  to 
show  what  exact  land  or  lands  any  one  of 
the  grants  or  entries  embraces  or  covers.  No 
surveyor  is  Introduced  who  actually  located 
and  established  the  comers  and  lines  of  these 
tracts.  It  would  be  Impossible  for  the  court 
In  this  case  to  locate  any  of  these  grants 
with  reference  to  any  particular  spot  or  ob- 
ject on  Beelfoot  Lake.  The  only  location  or 
attempt  is  by  general  questions  to  the  sor- 
veyor  Howard  and  to  W.  M.  Wilson,  one  of 
whom  (Howard)  says  he  thinks  they  cover  all 
the  lake  and  a  great  deal  more,  and  the  other 
(Wilson)  says  they  do  not  Include  all  the  lake." 
Our  conclusions,  then,  briefly  summarized, 
are  as  follows:  First  That  Beelfoot  Lake  Is 
not  navigable  In  the  legal,  technical  sense, 
but  is  navigable  In  the  ordinary  and  common 
acceptation  of  the  term.  Second.  That  the 
lands  under  the  waters  of  said  lake  were  snt)- 
Ject  to  grant  by  the  state.  Third.  That  com- 
plainants have  established  title  to  the  lands 
claimed  by  them,  but  their  lines  only  ex- 
tend to  low-water  mark  on  said  lake.  Fourth. 
That  comjdalnants  are  riparian  owners  and  en- 
titled to  all  the  rights  Incident  to  such  pro- 
prietorship. Fifth.  That  defendant  Harris 
has  tailed  to  locate  by  proof  the  lands  claimed 
by  him  under  the  waters  of  said  lake,  and 
his  cross-bill  is  therefore  (dismissed.  Sixth. 
That  complainants,  as  riparian  owners  on  said 
lake,  are  entitled  to  have  the  defendant  Btar- 
rls  restrained  by  Injunction  from  any  efforts 
to  drain  the  waters  of  said  lake,  and  to  that 
end  the  Injunction  granted  by Jthe  cbancelltff  is 
made  perpetual       ^  tized  by  L.O. 
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KENTUCKY  DNION  CO.  r.  PATTON  et  sLt 
(Court  of  Appeals  of  Kentncky.    Oct  8,  1902.) 

KSTOPPBLi  —  ACQUIE8CBNCB    IN    CONVHTANOB 
BT  ANOTHBBr-CONTINUAMCB. 

1.  While  defendant,  bj  knowingly  •tandinr  by 
and  permitting  another  to  make  a  conveyance 
to  a  part  of  a  tract  of  land,  or  assisting  him  to 
make  it,  estopped  himself  from  setting  up  any 
title  which  he  then  had,  he  is  not  estopped  from 
setting  up  a  title  sabseqaentiy  pnrchased  to 
another  part  of  the  land. 

2.  Plamtiif  was  entitled  to  a  continaance  to 
enable  him  to  procure  testimony  of  vital  im- 
portance, aiscovered  after  the  term  began,  his 
attorney  on  whom  he  had  relied  to  prepare  the 
case  having  l>ecome  disabled  Just  before  the 
term  began. 

Appeal  from  clrcnlt  court,  Breathitt  connty. 

"Not  to  be  officially  reported." 

Action  by  the  Kentucky  Union  Company 
against  Blley  Fatten  and  another  tat  an  iu- 
Juncthm.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Beversed. 

W.  B.  Dixon  and  Marcum  &  Pollard,  for  ap- 
pdlant.    J.  J.  0.  Bach,  for  appellees. 

HOBSON.  J.  On  July  81,  1882.  Joe  Allen 
conTeyed  to  J.  M.  Thomas,  agent  for  appel- 
lant, a  large  boundary  of  land  In  Breathitt 
county,  on  which  he  had  lived  for  more  than 
30  years.  Appellee  Biley  Patton,  who  was 
one  at  Allen's  sons-in-law,  had  settled  on  a 
part  of  this  land,  conveyed  his  claim  to  Allen, 
taking  other  land  for  It,  In  order  that  Allen 
might  make  the  conveyance.  Appellant  took 
possession  of  the  land,  and  put  tenants  upon 
It  On  September  28,  1883,  appellee  made 
two  mrveys,  and  on  March  29, 1890,  obtained 
two  patents,  for  two  small  tracts  within  the 
boundary  conveyed  to  appellant  Something 
like  16  years  after  the  conveyance  to  appellant 
he  entered  upon  these  two  tracts  and  began 
cutting  timber.  Appellant  then  brought  this 
suit,  enjoining  him  from  trespassing  upon  Its 
land.  He  denied  its  title,  and  pleaded  that 
the  land  was  his,  setting  ap  the  patents  re- 
ferred ta  On  final  hearing  the  conrt  dis- 
missed plainttfTs  petition. 

It  is  urged  that  appellee  is,  on  his  own  show- 
ing, estopped  from  claiming  the  land,  by  rea- 
son of  the  fact  that  he  conveyed  to  Allen  the 
claim  he  then  held,  aAd  assisted  Allen  in 
making  the  trade  with  Thomas.  But  the  two 
patents  do  not  cover  the  land  which  appellee 
then  claimed  and  conveyed  to  Allen.  He  was 
not  a  party  to  the  conveyance  which  Allen 
made  to  Thomas,  and,  while  his  knowingly 
standing  by  and  allowing  Allen  to  make  that 
ccmveyance,  or  assisting  him  to  make  it  would 
estop  him  from  setting  up  a  title  which  be 
then  had,  we  do  not  see  that  this  should  estop 
bim  from  setting  up  a  title  subsequenUy  pur- 
chased to  another  part  of  the  land. 

The  plaintiff  filed  an  affidavit,  and  moved 
the  conrt  for  a  continuance  of  the  action,  in 
order  that  it  might  take  the  testimony  of  Wil- 
liam Craft,  a  practical  surveyor,  living  In  Mor- 


>  Reported    by    EdvRrd    W.    Hlnea,    Esq.,    et   the 
Viankfort  bar,  and  formerly  state  reporter. 
1 1.  See  Eiitoppel,  ToL  U,  Cent  Dig.  |  Bt. 


gan  coimty,  by  whom  It  could  prore^  as  It  had 
discovered  after  the  term  of  court  had  begun, 
that  the  land  In  controversy  was  covered  by 
a  patent  Issued  to  Samud  P.  Duval  by  the 
state  of  Kentucky  on  February  2,  1801;  that 
It  knew  of  no  one  else  by  whom  It  could  prove 
this  fact;  that  there  is  no  railroad  from  the 
county  seat  of  Breathitt  county  to  Morgan 
county,  and  the  only  way  to  go  there  is  on 
horseback  over  the  mountains;  that  its  attor- 
ney, J.  B.  Marcum,  who  was  relied  on  to 
prepare  the  case,  its  other  attorney  O.  H.  Pol- 
lard being  absent  from  Breathitt  county,  about 
two  weeks  before  the  term  began  had  both 
bis  feet  frostbitten,  and  was  completely  dis- 
abled, and  confined  to  liis  room  until  one  of 
two  days  before  the  beginning  of  the  term; 
that  he  had  not  yet  recovered  from  the  effects 
of  the  frostbite,  and  by  reason  of  this  mis- 
fortune he  liad  been  prevented  from  attend- 
ing to  tlie  case;  that  he  was  frostbitten  on  his 
way  home  from  Leatherwood,  where  he  bad 
gone  to  take  the  depositions  in  another  case, 
the  weather  being  extremely  cold.  This  tes- 
timony was  of  vital  Importance.  The  plaintiff 
had  failed  to  show  these  facts  by  the  testi- 
mony It  liad  taken,  although  It  had  atiempted 
to  do  so.  If  the  land  in  controversy  was  cov- 
ered by  the  Duval  patent,  then  appellee's 
patents  were  void,  and  passed  no  titie.  In 
view  of  the  disability  of  the  attorney  who 
was  relied  on  to  prepare  the  case  occurring 
so  shortly  before  the  term  began,  and  the 
importance  of  the  evidence,  we  are  of  opinion 
that  the  court  erred  In  overruling  the  motion 
for  a  continuance,  and  in  forcing  the  plaintiff 
to  try  at  that  term  of  court 

It  Is  earnestly  argued  for  the  appellee  that 
the  evidence  on  Iiebalf  of  appellant  is  insuffi- 
cient to  show  that  Allen  had  adverse  posses- 
sion of  the  land  to  the  extent  of  the  boundary 
conveyed  by  blm,  although  he  bad  lived  on  it 
for  30  years.  But  this  and  other  questions 
discussed  by  counse)  we  need  not  now  deter- 
mine, as  the  evidence  on  the  final  trial  of  the 
case  may  be  materially  different  from  that 
which  Is  now  before  us. 

Judgment  reversed,  and  cause  remanded  for 
further  proceedings  consistent  herewith. 


DIXON  et  aL  v.  LABBT  et  aL< 
(Court  of  Appeals  of  Kentucky.    Oct  3, 1902.) 

DRAINAOB  DITCHES  —  ACTION  TO  ENFORCB 
CONTRACTOR'S  LIEN  —  PLBADINO— FAILURE 
TO  FILL  BLANKS— FAILURE  OF  JUDGE  TO 
ATTEST  DITCH   RECORDS. 

1.  The  petition  in  an  action  to  enforce  a  con- 
tractor's lieD  for  the  construction  of  a  drainage 
ditch  was  defective  In  failing  to  insert,  in  the 
blank  spaces  left  for  that  purpose,  the  amount 
certified  to  be  due  by  the  surveyor  for  the  ^vork 
performed,  but  as  no  motion  was  made  to  re- 
qnire  tiie  plaintiff  to  fill  the  blanks,  and  the 
prayer  of  tiie  petition  is  sufficient  to  show  the 
amount  claimed,  that  defect  alone  is  not  suffi- 
cient to  authorize  a  reversal. 

'Reported  by  Edward  W.  Hlnei,  Esq.,  ot  the  Frank- 
fort bar,  and  formerly  state  reportecr^ 
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2.K7.  St  i  2404,  providing  that  the  clerk 
■hsU  make,  In  a  book  proTided  for  that  purpose, 
a  complete  record  of  each  ditch  improvement 
made  in  his  county,  was  intended  to  dispense 
with  the  necessity  of  keeping  records  of  ditches 
upon  the  general  order  book  of  the  court,  but 
it  was  necessary  that  the  records  entered  upon 
the  ditch_  book  should  be  signed  by  the  judge 
who  presided  when  the  records  were  made,  or 
by  his  successor,  and  they  were  not  competent 
evidence  until  so  attested. 

3.  Though  the  ditch  records  were  not  compe- 
tent as  evidence,  by  reason  of  the  fact  that  they 
were  not  attested  by  the  judge,  the  contractors 
are  not  thereby  cut  off  from  collecting  their 
claim,  which  may  be  proved  in  some  other  war. 

Appeal  from  drcoit  court,  Henderson  cono- 
ty. 

"Not  to  be  offlcially  reported." 

Action  by  Efile  Labry  and  another  against 
J.  C.  Dixon  and  others  to  enforce  a  con- 
tractor's Hen  for  the  construction  of  a  drain- 
age ditch.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Reversed. 

Oivens  &  Olvens  and  Robt.  D.  Vance,  tor 
appellants.    Thos.  £.  Ward,  for  appellees. 


BURNAM,  J.  The  appellees  instituted  this 
suit  in  the  Henderson  circuit  court  against 
the  appellants  to  enforce  a  contractor's  lien 
for  the  construction  of  a  drainage  ditch 
through  their  lands,  pursuant  to  a  Judgment 
of  the  Henderson  county  court.  They  allege, 
in  substance,  that  certain  parties  petitioned 
the  Henderson  county  court  to  establish  a 
public  ditch  to  drain  certain  lands  owned  by 
the  defendants  and  others;  that  the  Hender- 
son county  court  appointed  viewers  as  re- 
quired by  the  statute,  who,  on  the  day  nam- 
ed in  the  order  of  appointment,  went  upon 
the  lands  with  a  competent  civil  engineer, 
who  made  an  accurate  line  of  the  proposed 
ditch  from  its  source  to  its  mouth,  and  re- 
ported that  its  construction  would  be  con- 
ducive to  the  public  health,  convenience, 
and  welfare,  and  that  the  lands  could  not  be 
drained  in  any  other  way,  and  recommended 
its  construction;  that  there  was  assessed, 
against  the  lands  of  the  defendant,  the  con- 
struction of  so  much  of  the  proposed  ditch  as 
lay  between  stations  235-63  and  243-86,  a 
distance  of  823  feet  in  length,  and  which  in- 
volved the  removal  of  9,090  cubic  yards  of 
earth;  that  the  defendants  filed  their  re- 
monstrance against  the  report,  and  caused 
re-viewers  to  be  appointed,  who  confirmed  in 
every  respect  the  report  of  the  viewers;  that 
It  was  adjudged  by  the  county  court  that  the 
ditch  should  be  constructed  in  accordance 
with  the  report  of  the  viewers;  that  the  de- 
fendants failed  to  build  that  part  of  the  ditch 
which  was  assessed  against  their  land;  and 
that  the  county  court  had  by  order  directed 
that  the  work  be  allotted  to  the  lowest  bid- 
der, and  that  W.  E.  Labry,  being  the  lowest 
bidder,  was  awarded  the  work;  that  be  had 
in  due  time  completed  it  in  accordance  with 
the  specifications  of  the  engineer;  that  the 
county  surveyor  had  accepted  the  work,  and 
had  given  him  a  certificate  of  the  amount 


dne  therefor,  and  »A<tA  tat  an  enflineement 
of  bis  lien  for  1146,  tbe  amount  alleged  to 
be  due  for  tbe  work  with  interest  from  tiie 
date  of  its  acceptance  by  the  snrveyor,  and 
for  an  enforcement  of  his  lien  against  the 
lands  of  the  defendant  The  defendants  an- 
swered, denying  liability  upon  various 
grounds.  Upon  the  trial  It  was  agreed  that 
the  petition,  report  of  the  viewers  and  re- 
viewers and  surveyors,  and  all  orders  of  the 
county  court  which  were  alleged  in  the  peti- 
tion, had  been  recorded  in  the  ditch  book  re- 
quired by  statute,  but  that  these  orders  had 
not  been  signed  by  tbe  county  Judge,  and 
did  not  api)ear  upon  tbe  regular  order  book 
of  the  county  court  The  plaintiffs  offered 
the  ditch  book,  and  everything  appearing 
therein  with  reference  to  this  ditch,  in  evi- 
dence. The  defendants  objected  on  the 
ground  that  they  were  not  signed  by  the 
county  Judge.  This  objection  was  overruled, 
and  the  record  read,  and  Jndgm^it  entered 
subjecting  the  land  to  the  pbUntifls'  demand. 
Including  the  cost  of  a  former  suit  And  this 
appeal  Is  prosecuted  to  reverse  that  Judg- 
ment 

The  petition  is  defective  In  failing  to  insert 
In  the  blank  places  left  for  that  purpose,  the 
amount  certified  to  be  due  by  the  surveyor 
for  the  work  performed;  bnt  no  motion  was 
made  to  require  the  plalntlfl  to  fill  the 
blanks,  and  the  prayer  of  the  petition  is  suf- 
ficient to  show  the  amount  claimed  for  the 
work  performed. 

.  Section  2404,  Ky.  St.,  provides:  "Tbe  derk 
shall  make  in  a  book  provided  for  that  pur- 
pose at  the  expense  of  the  county,  a  complete 
record  of  each  ditch  improvement  made  in 
his  county  under  the  provisions  of  this  act 
which  shall  include  the  petitlcm,  bond,  re- 
port of  the  viewers,  surveyor  or  engineer, 
and  all  record  entries  made^  together  with  all 
plats  and  papers  necessary  to  sbovr  a  com- 
plete history  of  all  that  is  done  In  each  case.' 
It  was  intended  that  this  book  was,  so  far 
as  tbe  ditches  are  concerned,  to  dispense  with 
the  necessity  of  keeping  records  thereof  up- 
on the  usual  order  book  of  the  court  But 
lit  was  necessary  that  the  records  entered 
upon  the  ditch  book  should  be  signed  by  the 
Judge  who  presided  when  the  records  were 
made  or  by  his  successor;  and  they  were  not 
competent  evidence  until  so  authenticated. 
The  statute,  however,  does  not  require  that 
they  shall  be  signed  at  any  particular  time. 
On  the  contrary,  it  provides:  "If  the  regular 
Judge  should  for  any  cause  fail  to  sign  the 
records,  they  may  be  signed  by  his  succes- 
sor." As  these  records  are  the  sole  evldaice 
introduced  upon  the  trial  of  the  case,  there  is 
no  competent  evidence  on  which  to  rest  the 
Judgment  appealed  from.  But  we  do  not 
think  that  appellees  are  cut  oflT  from  collect- 
ing an  apparently  Just  claim  because  of  this 
neglect  or  oversight  in  the  county  Judge  to 
properly  attest  the  records  of  bis  court 

For  reasons  indicated,  the  Judgment  Is  re- 
versed, and  cause  remanded,  with  instmc- 
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tkm  tbat  the  plaintiffs  be  mqoind  to  fill  the 
blank  In  their  petition  with  the  Bum  certifled 
aa  due  them  by  the  anrveyor,  and,  if  they 
■hall  8o  deslie,  to  file  such  amended  plead- 
ing as  may  be  necessary  to  set  out  their 
caose  of  action,  and  for  a  new  trial  consist- 
ent with  this  opinion. 


BCSH  T.  OOOMBB.* 
(Court  of  Appeals  of  Kentucky.    Oct  8,  1902.) 

FORCIBLB  SNTBT  AND  OETAlNBRr-DEFBCT  IN 
WARRANT— HARMLESS  ERROR— TITLH  PA- 
PERS AS  BVIDSNOB— EXTENT  OF  POSSES- 
SION. 

1.  The  warrant  in  a  proceeding  of  forcible  en- 
try shonld  have  stated^  either  expressly  or  by 
general  description  sufficient  to  snow  the  fact, 
tiie  county  in  which  the  premises  were;  but  the 
omission  to  do  so  will  be  disregarded,  as  de- 
fendant was  not  prejndiced  thereby,,  and  the 
proceedings  before  justices  of  ttie  peace  are  not 
neld  to  that  accuracy  wliich  is  expected  of  the 
records  of  superior  courts. 

2.  As  possession  is  the  only  question  to  be 
determined  in  a  proceeding  of  forcible  entry, 
title  papers  are  not  competent  evidence  except 
to  show  the  extent  of  possession. 

3.  There  is  no  authority  in  a  guardian  to 
make  a  conveyance  of  the  land  of  his  infant 
ward,  and  a  deed  executed  by  the  guardian  con- 
veying the  ward's  land  is  not  sufficient  to  con- 
nect the  grantee  with  the  patent  under  which 
the  ward  held. 

4.  While  a  settlement  under  a  junior  patent 
will  not  give  possession,  as  against  an  older 
patent,  where  ue  settlement  is  without  the  lap, 
this  principle  has  no  application  to  strangers 
to  the  title,  but  is  only  for  the  benefit  of  the 
holders  of  the  elder  title. 

5.  Where  a  lease  provided  that  the  lessee 
should  at  the  end  of  his  lease  have  60  acres 
out  of  the  leased  boundary  for  his  services  in 
protecting  the  property,  Uie  lessee,  after  tlie 
expiration  of  the  lease,  continued  to  hold  the 
whole  traunoary  just  as  he  did  when  he  first 
entered,  no  deed  to  the  50  acres  having  been 
made  to  him. 

6.  Plaintiff  in  forcible  entry  having  entered 
under  a  lease  from  T.  and  others,  owning  the 
land  jointly  with  him,  a  judgment  for  the  par- 
tition of  the  land  among  T.  and  his  co-tenants 
was  not  admissible  as  evidence,  as  it  was  not 
shown  that  any  partition  had  in  fact  been 
made  by  conveyances  between  the  parties,  and 
no  question  was  therefore  presented  as  to  what 
would  have  been  the  extent  of  piaintlfTs  pos- 
session while  living  on  a  part  of  the  land  after 
partition. 

Appeal  from  drcuit  court,  Wolfe  county. 

"Not  to  be  officially  reported." 

Proceeding  of  forcible  entry  by  Tyler  Goom- 
er  against  John  Bush.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Marcnm  ft  Pollard  and  W.  B.  Dixon,  for 
appellant  B.  F.  Day  and  0.  O.  Tomer,  for 
appellee. 

HOBSON,  J.  In  18B6  appeUee,  Coomer, 
took  possession  of  a  large  tract  of  land  in 
Wolfe  county  under  a  lease  from  Thomas 
Turner  and  the  other  Joint  owners.  In  the 
spring  of  1899  appellant  Bush,  as  the  lessee 
of  the  Kentucky  Union  Company,  entered  up- 

■  Reported  by  Edward  W.  Hlnes,  Baq.,  of  tb*  Frank- 
fort bar,  and  formerly  state  reporter. 

f  1.  See  Forcible  Entry  and  Detainer,  voL  tL 
Cent.  Dls.  H  1*7.  US. 


on  a  part  of  this  land,  and  began  buHdlng  a 
house.  Thereupon  Coomer  instltnted  this  pro- 
ceeding of  forcible  entry  against  him  before 
a  Justice  of  the  peace  of  Wolfe  county.  Bush 
demurred  to  the  warrant  His  demurrer  was 
overruled.  A  trial  resulted  in  favor  of  Coom- 
er. Bush  traversed  the  finding,  and  on  appeal 
to  the  circuit  court  there  was  again  a  verdict 
and  judgment  in  favor  of  Coomer,  and  Bush 
has  appealed  to  this  court 

It  is  Insisted  that  the  warrant  was  fatally 
defective  in  not  desci-ibing  the  land,  or  show- 
ing tliat  it  lay  in  Wolfe  county.  The  prem- 
ises are  thus  de8cril)ed  in  the  warrant:  "A 
house  and  small  field  of  land  of  about  one 
acre  surrounding  same,  situated  on  the  wa- 
ters of  Black  John  creek,  a  tributary  of  the 
Middle  Fork  of  Red  river,  and  near  where 
WUllam  Ledford,  Sr.,  now  lives."  This  de- 
scription was  sufficient  to  Identify  the  prop- 
erty meant  so  that  a  person  of  ordinary  pru- 
dence would  not  be  misled.  The  proof  shows 
that  the  premises  were  in  Wolfe  county,  and, 
while  this  should  have  been  stated  In  the  war- 
rant either  ezpresdy  or  by  general  descrip- 
tion Bufflolent  to  show  the  fact  still  proceed- 
ings before  justices  of  the  peace  are  not  held 
to  that  accuracy  which  is  expected  of  the  reo- 
Olds  of  superiw  courts.  The  defendant  was 
not  prejudiced  by  the  irregularity.  "The 
court  must  in  every  stage  of  an  action  disre- 
gard any'  error  or  defect  in  the  proceeding 
which  does  not  affect  the  snbstantiai  rights  of 
the  adverse  party;  and  no  Judgment  shall  be 
reversed  or  affected  by  reason  of  such  error 
or  defect"  Civ.  Code  Prac.  S  134.  In  Rowe 
V.  Powell's  Heirs,  27  Ky.  158,  where  this  pre- 
cise question  was  raised  before  the  adoption 
of  the  Code  of  Practice,  the  court  said:  "The 
omission  of  the  name  of  the  county  was  not 
essential.  The  land  is  sufficiently  described. 
If  it  did  not  lie  in  the  county  of  Pike,  the 
appellant  should  have  shown  the  fact  The 
only  object  for  stating  the  county  is  to  show 
that  the  magistrate  had  Jurisdiction." 

It  was  shown  that  there  wwe  about  10,000 
acres  in  the  boundary  on  which  Coomer  lived, 
and  that  he  lived  within  the  John  Caman 
patent,  under  which  his  lesson  claimed.  It 
was  also  shown  that  Bush  entered  within  the 
Sam  Young  patent,  tmder  which  it  is  said  that 
his  lessors  claimed;  and  it  is  Insisted  that  a 
settlement  within  the  Caman  patent  outside 
of  the  lap  did  not  give  Coomer  poBsessIon  of 
any  land  within  the  older  patent  of  Young. 
On  this  ground  it  Is  earnestly  claimed  that 
the  verdict  is  against  the.evldence.  The  court 
refused  to  allow  appellant  to  read  in  evidence 
the  title  papers  of  his  lessors,  and  of  this 
earnest  complaint  is  also  made.  These  two 
objections  vrill  be  disposed  of  together.  In  a 
proceeding  of  this  character  title  Is  not  In  is- 
sue. The  only  question  to  be  determined  Is 
possession.  Title  papers  are  never  competent, 
except  so  far  as  they  may  show  the  extent 
of  possession.  Appellant  did  not  connect  him- 
self with  the  Young  patent  He  offered  a 
deed  from  Young,  the  patentee,   to  Charles 

Digitized  by  VjOOQ  IC 


794 


eO  SOUXHWBSTBRN  BEPORTBB. 


(Kjr. 


VancooTw;  also  a  deed  from  Sylvantu  Sbum- 
■w&j  to  Thomas  Dnckham.  But  Shumway 
was  in  no  way  connected  with  Chariee  Van- 
coover.  He  also  offered  to  read  a  copy  of 
a  deed  from  Thomas  Dnckham,  as  guardian 
for  his  son,  Samuel  Duckbam,  in  whom  the 
title  had  been  previously  vested;  but  there  is 
no  anthorlty  In  a  guardian  to  make  a  convey- 
ance of  the  land  of  bis  infant  ward.  The 
court  therefore  properly  refused  to  allow  the 
other  deeds  to  be  read,  for  no  connection  was 
shown  with  the  patentee.  And  while  a  set- 
tlement under  a  Junior  patent  will  not  give 
possession,  as  against  an  older  patent,  where 
the  settlement  la  without  the  lap,  this  principle 
has  no  application  to  strangers  to  the  title, 
but  is  only  for  the  benefit  of  the  holders  of 
the  elder  title.  The  extent,  therefore,  of 
Coomer's  possession  was  not  affected  by  the 
fact  that  his  settlement  was  without  the 
Toung  patent.  The  case  of  Wilson  v.  Stivers, 
84  Ky.  034,  Is  not  in  point,  for  there  the  plain- 
tiff held  under  the  elder  patent 

It  is  also  urged  that  Coomer  was  in  fact 
only  In  possession  of  50  acres,  which  he  claim- 
ed in  bis  own  right.  He  entered  as  tenant 
No  deed  had  been  made  to  him.  He  was  to 
have  the  50  acres  at  the  end  of  his  lease  for 
his  services  in  protecting  the  property.  He 
Btlll  held  as  tenant  the  whole  boundary,  Just 
as  he  did  when  be  first  entered. 

The  refusal  of  the  court  to  allow  'the  plain- 
tiff to  read  in  evidence  the  Judgment  for  the 
partition  of  the  land  between  Turner  and  his 
co-tenant  was  proper,  for  It  was  not  shown 
that  any  partition  had  been  in  fact  made;  and 
until  conveyances  were  executed,  and  the  title 
severed,  the  parties  held  Jointly,  as  before  that 
suit  was  brought.  No  question  was,  therefore, 
presented  as  to  what  would  have  been  the  ex- 
tent of  Coomer's  possession,  while  living  on 
Turner's  part  of  the  land,  if  deeds  of  parti- 
tion had  been  made  between  him  and  his  co- 
tenants. 

On  the  whole  record  we  see  no  substantial 
error.    Judgment  affirmed. 


DAVIDSON  et  al.  v.  RICHMOND  et  aH 
(Court  of  Appeals  «f  Kentncky.    Oct  8,  1902.) 

PARTNBRSHIP  —  DOWBR    IN    PARTNERSHIP 

REAL  ESTATE. 
1.  The  widow  of  a  deceased  partner  is  only 
entitled  to  dower  in  his  share  of  any  real  es- 
tate of  the  firm  not  required  for  the  payment 
of  firm  debts  and  the  adjustment  of  equitable 
cluims  between  the  partners,  and  is  not  entitled 
to  hare  the  proceeds  of  such  surplus  real  es- 
tate distributed  as  personalty. 

Appeal  from  circuit  court,  Floyd  county. 

"Not  to  be  officially  reported." 

Action  by  Josie  M.  Davidson  and  A.  J.  Da- 
vidson against  Isaac  Richmond  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
peal.   Affirmed. 

'Reported  br  Edward  W.  Hinei,  Etq., of  the  Frank- 
lort  bar,  and  tormerlj  state  reporter, 
f  1.  Bee  Dower,  vol.  IT.  Cent  Dig.  |i  SI,  T«,  IMl 


W.  S.  TT'"''r<""  and  Alexander  Lackey,  fat 
appellants.  James  GoUe  and  Hasdrlgg  & 
Cbenanlt  for  appellees. 

BURNAM,  J.  P.  D.  Harmlson  and  Isaac 
Richmond  were  equal  partnws  in  a  mercan- 
tile business  which  was  carried  <n  in  Fres- 
tonsburg  from  February,  1881,  to  August 
1882,  when  it  was  terminated  by  the  death 
Of  Harmlson.  During  the  continuance  of  the 
partnership  a  considerable  sum  of  money 
arising  from  the  profits  of  the  business  was 
invested  in  real  estate  in  tbe  county  and 
town  in  which  they  did  bosiness,  and  the  ti- 
tles thereto  were  taken  to  the  partners  Joint- 
ly. Some  of  tbe  real  estate  purchased  was 
Improved  town  property  and  some  farming 
land,  which  was  operated  upon  Joint  ac- 
count After  tbe  deatb  of  Harmlson,  in  1S92. 
there  was  sufficient  personalty  to  pay  off  all 
the  debts  of  the  partnership.  Harmlson  left 
no  children,  and  his  estate  descended  to  bis 
three  brothers  and  one  sister  and  bis  sur- 
viving wife,  who,  after  bis  death,  married 
the  appellant  A.  J.  Davidson.  Tbe  wife 
claims  that  as  tbe  various  parcels  of  real  es- 
tate were  purchased  with  partnership  money, 
the  earnings  of  the  partnership  store,  they 
became  Impressed  with  the  characteristics  of 
personal  property,  and  should  be  so  treated 
in  the  distribution  of  the  partnership  proper- 
ty; and  that  she  should  have  one-half  of  ha 
husband's  share  in  these  various  tracts  of 
land  allotted  to  her.  The  circuit  Judge  held 
that  she  was  only  entltied  to  dower  therein, 
and  dismissed  her  petition. 

The  only  question  to  be  decided  on  this  ap- 
peal is  whether  Mrs.  Davidson  Is  entitled  to 
one-half  of  the  proceeds  of  these  lands  as  if 
they  were  personal  estate,  or  Is  entltied  to 
dower  therein.  This  identical  question  has 
been  frequently  considered  by  this  court  and 
it  must  be  confessed  that  Its  rulings  have  not 
been  altogether  consistent  Some  of  the  ear- 
lier cases  have  followed  the  Bnt^h  role, 
and  held  that  when  real  estate  is  bougbt 
with  partnership  funds,  to  be  used  in  car- 
rying on  and  enlarging  tbe  partnership  busi- 
ness, it  is  Impressed  with  the  characteristics 
of  personalty  for  all  purposes,  not  only  as  be- 
tween tbe  partners  Inter  se  and  the  firm  and 
Its  creditors,  but  also  as  to  distribution  be- 
tween tbe  administrator,  distributees,  and 
heirs.  See  Cornwall  v.  Cornwall,  69  Ky.  369. 
But  this  doctrine  has  been  repudiated  in  all 
the  later  cases,  and  tbe  rule  announced  that 
where  partners  own  real  estate  as  such.  It 
cannot  be  treated  or  considered  as  personal- 
ty, except  for  the  purposes  of  the  pa^tne^ 
ship,  and  then  as  assets  for  the  payment  of 
the  firm  debts;  that  tbe  title  of  tbe  deceased 
partner  in  such  real  estate  vested  in  his 
heirs  at  law,  subject  to  the  equitable  rights 
of  tbe  firm  and  Its  creditors;  tbat  where 
there  are  no  debts  tbe  interest  of  the  deceas- 
ed partner  in  the  realty  of  the  firm  passes  to 
bis  heirs  at  law.  See  Carter  ▼.  Flexner.  92 
Ky.  400,  17  &  W.  861;  Duncan  t.  Duncan, 
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93  Ky.  37,  18  S.  W.  1022,  40  Am.  St  Rep. 
150;  Hill  T.  Cornwall,  9S  Ky.  S24,  26  S.  W. 
510.  And  theee  later  decIslonB  are  In  accord 
yfith  the  views  of  oar  best  text-writers  and 
the  decisions  of  tbe  conrts  In  other  states. 
See  Bates,  Partn.  297;  Tied.  Real  Estate,  i 
246.  The  qnestlon  Is  exhaustively  considered 
in  the  notes  to  Woodard-Holmes  Co.  v.  Nudd 
<Minn.)  27  L.  R.  A.  840  (s.  c.  S9  N.  W.  1010^ 
49  Am.  St  Rep.  503):  "The  general  rule  is 
that  a  widow  of  a  deceased  partner  is  only 
entitled  to  dower  In  his  share  of  any  real  es- 
tate of  the  firm  not  required  by  the  payment 
of  the  firm  debts  and  the  adjusting  of  equi- 
table claims  as  between  the  partners  them- 
selveB."  See  Campbell  v.  Campbell,  30  N.  J. 
Eq.  416;  Uhler  v.  Semple,  20  N.  J.  Eq.  288; 
Buchan  t.  Sumner,  2  Barb.  Ch.  166,  47  Am. 
Dec.  306;  Sheerer  v.  Shearer,  98  Mass.  107; 
Foster's  Appeal,  74  Pa.  891,  16  Am.  Rep.  553; 
Galbralth  v.  Tracy,  153  lU.  54,  38  N.  B.  987, 
28  L.  R.  A.  129,  46  Am.  St  Rep.  867;  Holton 
V.  Gulnn  (C.  O  65  Fed.  450. 
Judgment  affirmed. 


1IJ:.IM0IS  CENT.  R.  CO.  T.  LALOOB.t 
<Conrt  of  Appeals  of  Kentucky.    Oct  2,  1902.) 

^lARRIBHS  —  DUTY  TO  PROTBOT  PR0P09KD 
PAS3BNOER  AT  STATION  FROM  ASSAULT- 
USE  OF  WAITINO  ROOM  UNREASONABLB 
TIME   BEFORE}  DEPARTURE  OF  TRAIN. 

1.  Ky.  St.  i  784,  requirmg  all  railroad  com- 
panieF  to  open  their  ticket  offices  and  waiting 
rooms  for  passengers  at  least  30  minutes  pre- 
ceding the  schedule  time  for  the  departure  of 
all  passenger  trains^  fixes  what  is  a  reasonable 
time  for  the  carrier  to  be  required  to  care  for 
passengers  before  they  have  taken  actual  pas- 
sage, and  therefore,  where  plaintiff  was  as- 
saulted in  the  waiting  roam  of  a  station  about 
three  hours  before  the  schedule  time  for  the 
departure  of  the  train  upon  which  she  proposed 
to  take  passage,  the  company  was  not  liable, 
in  the  absence  of  any  contract,  express  or  im- 
plied, to  accommodate  her  for  a  longer  time 
than  that  fixed  by  statute. 

Appeal  from  circuit  court  Muhlenberg 
«onnty. 

"To  be  ofBcIally  reported." 

Action  by  Ellzat>etb  Laloge  against  the  Illi- 
nois Central  Railroad  Company  to  recover 
-damages  for  personal  Injuries.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Jonsco  &  Wickllff<>  and  Pirtle  &  Trabue, 
for  appellant     R.  Y.  Tbomas,  Jr.,  for  appellee. 

O'R^BAR,  J.  Appellee  claims  to  have  been 
assaulted  and  insulted  by  a  number  of 
drunken  and  disorderly  persons— loafers — 
while  she  was  waiting  at  appellant's  station 
for  a  train  on  which  she  contemplated  tak- 
ing passage  over  appellant's  line  of  road 
from  Central  City  to  Padncah.  She  says 
that  she  arrived  at  Central  City  the  morn- 
ing of  the  16tii  of  February,  1900,  her  hus- 
band arriving  later  lu  the  day.  They  did 
not  stop  at  any  hotel  or  other  place,  it  seems, 

*Rei>oTtad  by  Edward  W.  Hlnn,  Ewi.,ot  th*  Fraak- 
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but  loitered  al>out  appellant's  depot  at  Cen- 
tral City,  and  at  other  points  in  the  town, 
during  the  day.  About  8  o'clock  in  the 
evening  they  went  to  appellant's  depot  for 
the  purpose,  she  says,  of  waiting  for  the 
train  upon  which  she  and  her  husband  in- 
tended taking  passage.  That  train  was  not 
due  till  about  1:05  of  the  clock  the  follow- 
ing morning.  According  to  her  testimony, 
she  and  her  husband  were  In  the  public 
waiting  room  of  appellant's  depot  after  8 
o'clock,  when  Mr.  Nunez,  appellant's  station 
agent  passed  through  the  room;  that  her 
husband  asked  him  what  time  the  Paducah 
train  would  come  along,  and  whether  they 
would  have  time  to  go  out  in  the  town. 
She  says  the  agent  answered  that  the  Padu- 
cah train  would  not  be  due  till  "12:06  or 
1:06  in  the  morning,"— ebe  did  not  remem- 
ber which  he  said.  They  went  out  in  the 
town,  and  returned  about  10  o'clock,  or  ear- 
lier; tbat  no  other  notification  was  given  to 
the  company's  agent  or  any  of  them,  of 
appellee's  intention  or  purpose  to  become  a 
passenger.  She  says  she  and  her  husband 
had  money  enough  to  pay  their  passage  to 
Paducah,  but  it  was  taken  from  them  or  lost 
In  the  fight  that  occurred  when  they  were 
assaulted  at  about  10:15  p.  m.,  while  still 
in  the  depot  waiting  room,  waiting  for  the 
train.  She  claimed  that  the  boys  who  as- 
saulted her  and  her  husband  were  making 
a  great  deal  of  noise,  caroiislng  and  swear- 
ing. It  was  not  shown  that  any  agent  of 
appellant  knew  of  this  disturbance  before 
the  assault  or  that  they  could  have  known 
It  by  the  exercise  of  ordinary  diligence,  ex- 
cept the  opinion  of  appellee  expressed,  that 
the  noise  was  loud  enough  for  them  to  have 
heard  It  In  the  adjoining  room,  where  a  num- 
her  of  telegraph  instruments  were  at  work. 
The  case  was  submitted  to  the  Jury,  and  a 
verdict  was  awarded  appellee.  Appellant 
asked  for  a  peremptory  instruction. 

This  appeal  raises,  first  the  question, 
what  was  appellant's  duty  to  appellee?  It  Is 
argued  for  her  that  it  was  that  duty  owed 
by  a  common  carrier  to  Its  passenger;  that 
she  was  the  passenger  of  appellant  from  the 
time  she  entered  its  depot  with  the  intention 
to  take  passage  on  a  train  over  a  portion 
of  Its  road.  It  may  be  stated  that  it  is  not 
necessary,  always,  that  the  person  claim- 
ing the  protection  or  privileges  of  a  pas- 
senger shall  have  purchased  a  ticket  Sec- 
tion 658,  Hutch.  Carr.  But  at  least  such 
person  must  have  a  bona  fide  intention  of 
taking  a  train  shortly,  to  leave  the  carrier's 
station  at  the  point  where  the  complainant 
may  be,  and  have  the  means  at  hand  with 
which  to  pay  his  passage,  and  announce  to 
the  carrier's  agent  having  such  matter  In 
charge,  or  that  such  agent  shall  be  notified 
of,  such  person's  purpose.  This  must  be 
true  because  the  carrier  must  have  some 
consideration  to  support  its  agreement  or 
obligation  to  the  proposed  passenger;  this 
consideration  must  be  either  ^e  payment 
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of  the  fare,  wbicb  is  of  Itself  notice,  or  tbe 
communication  of  the  fact  of  such  purpose 
to  the  carrier,  that  It  may  know  to  whom 
It  certainly  owes  the  duties  imposed  by  Its 
contracts,  and  to  whom  it  may  lawfully  look 
for  such  payment  on  demand.  Section  565, 
Hutch.  Carr.  Bven  this  statement  must  be 
subject  to  another  quallflcatlon:  The  pro- 
posed passenger  must  present  himself  at 
the  place  appointed  by  the  carrier  for  recely- 
iag  such  passengers,  and  within  a  reasonable 
time  therefor. 

By  statute  in  this  state  it  is  made  tbe  duty 
of  all  common  carriers  to  provide  waiting 
rooms  for  their  passengers.  These  rooms 
must  of  necessity  be  open  to  the  public. 
Oenerally,  the  carrier  cannot  know  who  of 
those  who  attend  them  contemplate  taking 
passage  on  its  trains.  Its  walung  rooms  are 
In  consequence  used  more  or  less  by  persons 
not  aiuthonzed.  To  this  latter  class  the  car- 
rier owes  no  duty  save  such  as  It  owes  to 
licensees,— that  is,  to  so  conduct  its  buslneea 
as  to  not  wantonly  or  purposely  or  reckless- 
ly injure  them.  To  the  passenger,  whether 
on  its  train  or  at  its  station,  its  duty  is  ma- 
terially different.  It  must  use  every  care 
to  prevent  their  injury,  and  if  it  has  notice 
of  its  passenger  being  in  danger  of  vio- 
lence, or  indecent  treatment,  whether  at  the 
hands  of  a  fellow  passenger,  or  another  on 
Its  premises,  or  within  its  control,  it  must 
use  its  best  endeavors  to  protect  the  pas- 
senger. Kinney  v.  Railroad  Co.,  84  S.  W. 
1066,  90  Ky.  69.  In  Phillips  v.  Railway  Oo., 
124  N.  O.  128,  82  S.  B.  388,  46  L.  R.  A.  168, 
the  plaintiff  was  ejected  from  the  carrier's 
waiting  room  although  be  had  purchased  hia 
ticket  for  passage  on  one  of  its  trains.  The 
facts  were:  The  tram  which  plaintiff  was  to 
take  was  not  due  for  some  five  boors  after 
the  act  complained  of.  The  carrier  bad  a 
rule  to  close  Its  waiting  room  till  SO  minutes 
before  the  time  of  departure  of  each  trala 
The  plaintiff  was  ejected,  and.  It  being  a 
cold  night,  and  he  being  thinly  clad  and  hav- 
ing no  place  to  go  to,  contracted  a  severe 
cold,  and  resultant  Illness.  The  court  held 
that  tbe  rule  of  the  railway  comi>any  was  not 
an  unreasonable  one.  On  the  point  pertinent 
to  the  case  in  band,  that  court  said:.  "A  par- 
ty coming  to  a  railroad  station  with  the  in- 
tention of  taking  the  defendant's  next  train 
becomes.  In  contemplation  of  law,  a  passen- 
ger on  defendant's  road,  provided  that  his 
coming  Is  within  a  reasonable  time  before 
the  time  for  departure  of  said  train.  To 
constitute  him  such  passenger,  it  is  not  nec- 
essary that  he  should  have  purchased  his 
ticket,  as  seems  to  have  been  considered  by 
his  honor.  1  Fetter,  Oarr.  Pass.  |  223.  But 
the  purchase  of  the  ticket  would  probably 
be  considered  the  highest  evidence  of  his 
intention.  But  still  it  is  his  coming  to  tbe 
station  within  a  reasonable  time  before, 
with  the  Intention  to  take  the  next  train, 
that  creates  the  relation  of  passenger  and 
carrier." 


Bnt  we  have  In  this  ttate  what  may  be 
regarded  as  legislative  construction  of  the 
length  of  time  that  should  be  considered 
reasonable  for  the  carrier  to  be  required 
to  look  out  for,  and  safeguard,  its  passen- 
gers betare  they  have  taken  actual  passage. 
Section  784,  Ky.  St:  "All  companies  sbaU 
keep  their  ticket  offices  open  for  the  sale  of 
tickets  at  least  thirty  minutes  immediately 
preceding,  tbe  schedule  time  of  departure 
of  all  passenger  trains  from  every  regular 
passenger  depot  from  which  such  trains  start 
or  at  wlilch  they  regularly  stop;  and  sball 
open  the  waiting  room  for  passengers  at 
the  same  time  as  the  ticket  office,  and  keep 
It  open  and  comfortably  warmed  in  cold 
weather  until  the  train  departs."  Tbe  car- 
rier is  not  an  innkeeper.  It  cannot,  in  the 
discharge  of  its  other  duties  required  by  the 
law,  be  held  to  furnish  accommodation  for 
the  entertainment,  for  an  indefinite  lengtb 
(tf  time,  of  those  who  contemplate  in  the  fu- 
ture becoming  its  passengers.  It  would  hare 
been  Just  as  reasonable  to  have  held  appel- 
lant liable  for  the  safety  and  comfort  of  ap- 
pellee at  any  time,  while  at  its  depot,  from  0 
o'clock  in  the  morning  of  the  16tli  to  12:90 
In  the  morning  of  the  17th,  as  for  the  time 
sued  for.  We  do  not  mean  to  hold  that,  if 
the  carrier  agrees  to  accommodate  the  pro- 
posed passenger  by  a  longer  time  than  tiie 
statute  provides,  it  would  not  be  liable  for 
any  injuries  sustained  because  of  its  neg- 
ligence during  such  time.  But  in  the  absence 
of  such  agreement,  express  or  implied,  we 
bold  that  the  proposed  passenger  cannot 
claim  the  benefit  of  that  relation  by  coming 
onto  the  carrier's  premises  an  unreasonable 
length  of  time  before  the  train  which  he 
expects  to  take  passage  on  is  due  to  dq»rt 
and  that  such  reasonable  time  has  been  fixed 
by  the  statute  above  quoted.  It  follows  that 
the  peremptory  instruction  asked  for  by  a]>- 
pellant  should  have  been  given.  In  view 
of  the  conclusion  to  which  we  bave  arrived, 
the  other  errors  complained  of  need  not  be 
noticed. 

Reversed  and  remanded  for  proceedings 
consistent  herewith. 


PABUOAH  BANKING  CO.  t.  RAGSDALB 

et  aLi 
(Court  of  Appeals  of  Kentucky.    Oct.  1,  1902.) 

T7SiniT— PATUBNT  OF  NOTE  BT  TRANSFBB  Or 
LAKD. 

1.  Where  the  obligors  in  notes  bearing  SVi  per 
cent  intere-t  transferred  to  the  payee  certain 
houses  and  .>i8  in  payment  of  the  notes,  ttaer 
are  entitled  to  recover,  as  usury  paid,  the  dif- 
ference between  the  amount  dne,  with  interest 
at  the  legal  rate,  and  the  actual  valoe  of  the 
property  conveyed. 

Appeal  from  circuit  court,  McOracken  coun- 
ty. 
"Not  to  be  officially  reported.** 

>R«ported  by  Edward  W.  Hlnea,  BaQ.,«(  lh*  Prank- 
fort  bar,  and  tormarlr  state  Mportar.     . 
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Actton  I>y  Georgia  A.  Ragsdale  and  another 
against  the  Padncah  Banking  Company,  to 
recover  nanry  paid.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

W.  D.  Greer  and  W.  M.  Reed,  for  appel- 
lant Oliver  &  Oliver  and  J.  Q.  Huabanda, 
tor  appellees. 

BURNAM,  J.  This  action  was  instituted 
by  the  appdlees,  Ragadale,  against  the  ap- 
pellant, the  Faducah  Banking  Company,  to 
recover  ^23.13  of  nanry,  which  they  claim  to 
have  paid  to  appellant  on  certain  loans.  It 
appears  from  the  testimony  that  on  the  8tb 
ot  January,  1800,  the  appellees  borrowed 
from  appellant  $654,  and  executed  their  note 
therefor;  and  that  on  the  7th  day  of  Septem- 
ber, 1S90,  they  borrowed  the  additional  sum 
of  $1,000,  for  which  they  executed  a  note; 
and  on  the  27th  day  of  April,  18&1,  they 
wished  to  borrow  $1,000  more.  The  appel- 
lant agreed  to  make  the  additional  loan,  bat 
required  that  the  interest  should  be  counted 
npon  the  two  previous  loans,  and  the  entire 
Indebtedness  of  appellants  to  the  bank 
aboald  be  consolidated  into  one  note,  and  se- 
cured by  a  mortgage.  This  was  agreed  to, 
and  on  that  day  appellants  executed  their 
note  to  the  bank  for  $3,000,  due  six  months 
after  date,  the  note  being  secured  by  a 
mortgage  on  three  separate  parcels  of  real 
estate  on  Ninth  street,  in  the  city  of  Padn- 
cah. Appellant  charged  Interest  on  all  of 
these  loans  at  the  rate  of  8^  per  cent,  per 
annum,  and,  after  deducting  all  the  credits, 
the  balance  dne  the  bank  on  the  26th  of  July, 
1899,  amounted  to  $2,279.13.  On  that  day 
Bagsdale  and  wife  conveyed  by  deed  to  the 
bank  two  of  the  houses  and  lots  mortgaged 
to  It  tor  the  recited  consideration  of  $1,800. 
No  money,  however,  passed.  The  bank  sur- 
rendered the  $3,000  note.  Calculating  inter- 
est on  the  various  loans  up  to  the  date  of  this 
conveyance  at  6  per  cent,  discloses  a  balance 
due  by  appellees  amounting  to  $1,336.  The 
appellees  sought  in  this  suit  to  recover  the 
difference  between  $1,356  and  $2,279.13  as 
usury,  on  the  ground  that  by  the  conveyance 
of  the  land  they  had  paid  to  the  bank  the  en- 
tire balance  due  them  at  the  rate  of  8%  per 
cent.  The  bank,  by  way  of  defense,  claims 
that  the  lots  conveyed  to  it  were  not  worth 
exceeding  the  balance  due  upon  their  notes 
calculated  at  the  legal  rate;  that  it  bad  learn- 
ed the  purpose  of  appellees  to  plead  nsury, 
and  that  for  the  express  purpose  of  avoiding 
a  suit  for  usury  it  took  the  lots  by  way  of 
compromise  and  payment  of  its  debt  The 
testimony  shows  that  at  the  date  of  the  set- 
tlement and  transfer  of  the  lots  there  was 
no  discnsslon  between  the  parties  as  to  the 
valuation  placed  upon  the  lots.  It  was  sim- 
ply a  lamping  trade,  appellees  conveying  the 
lots  and  appellant  sorrenderlng  the .  note. 
The  testimony  as  to  the  value  of  the  lots  at 
the  time  la  very  conflicting,  varying  from 
$1,500  to  $2,600.    The  cta:cult  Judge  fixed  the 


value  of  the  lots  at  the  date  of  the  transfer 
at  $1,900,  and  deducted  the  balance  due  to 
appellant,  $1,356,  therefrom,  and  found  a  dif- 
ference of  $544  illegal  interest  collected  by 
the  bank.    Both  parties  appealed. 

After  a  careful  perusal  of  the  record,  we 
have  arrived  at  the  conclusion  that  the  valu- 
ation placed  apon  the  lots  by  the  circuit 
Judge  la  supported  by  the  evidence,  and  to 
the  extent  that  this  valuation  exceeded  the 
tme  amount  due  appellant  upon  its  debt 
calculating  at  6  per  cent,  the  payment  was 
usurious,  and  they  are  entitled  to  recover 
this  sum. 

For  reasons  Indicated,  the  Judgment  is  af- 
firmed, both  on  original  and  cross  appeals. 

WARS  V.  LONO.i 
(Conrt  of  Appeals  of  Kentucky.    Oct.  1,  1902.)  ■ 

PLEADINQ— DEFECT  CT7RED— PARTIES  TO  AC- 
TION—ACTION AGAINST  PRINCIPAL,  ON  CON- 
TRACT SIQNEO  BY  AGENT— POWER  OF  MAR- 
RIED WOMAN  TO  CONTRACT. 

1.  Though  the  petition  in  an  action  to  recover 
the  price  of  lumber  furnished  to  defendant  was 
defective  in  failinfc  to  show  that  the  defendant 
agi-eed  to  pay  for  the  lumber,  or  that  it  was 
delivered  at  her  request  the  defect  was  cured 
by  the  answer  which  put  these  matters  in  issue. 

2.  An  action  to  recover  the  price  of  lumber 
sold  was  properly  brought  in  the  name  of  L., 
though  there  was  a  written  contract,  purporting 
to  be  an  undertaking  by  the  firm  of  Lk  &  A.  to 
furnish  the  lumber,  as  it  was  pleaded  and 
proved  that  the  lumber  was  the  property  of  L., 
and  that  the  insertion  of  A.'s  name  in  the  con- 
tract was  a  clerical  error. 

8.  Where  a  contract  is  made  by  an  agent  for 
his  principal  without  disclosing  the  principal, 
the  person  with  whom  the  contract  is  made 
may,  on  learning  who  the  principal  is,  sue  the 
principal,  and  not  the  agent,  for  a  breach  of 
the  contract 

4.  Though  the  return  of  the  sherifF  on  an  at- 
tachment was  Informal,  yet,  as  it  was  tacitly 
treated  as  good  in  the  circuit  court,  its  snlfi- 
ciency  cannot  be  questioued  on  appeal,  the  at- 
tached oroperty  bemg  described  in  the  petition, 
and  it  being  apparent  from  the  whole  record 
that  the  parties  understood  that  the  purpose  of 
the  action  was  to  subject  it 

5.  Under  Ky.  St  §  2128,  a  married  woman 
may  make  a  contract  for  the  building  of  a  house 
on  her  land,  and  bind  herself  thereby,  without 
the  concurrence  of  her  husband. 

Appeal  from  circuit  court  Wolfe  county. 

"Not  to  be  ofllcially  reported." 

Action  by  F.  M.  Long  against  Sally  Ware 
to  recover  the  price  of  lumber  sold.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

B.  F.  Day  &  Son  and  T.  0.  Johnson,  for  ap- 
pellant. Hazelrigg  &  Ohenault  and  W.  W. 
McOuire,  for  appellee. 

HOBSON,  J.  Appellee,  F.  M.  Long,  filed 
this  suit  alleging  that  he  had  furnished  to  ap- 
pellant Sally  Ware,  lumber  to  the  amount  of 
$191.91,  with  which  she  bad  buUt  a  house  on 
iafid  owned  by  her.  She  denied  buying  the 
lumber,  or  that  Long  famished  it  and  on 
final  hearing  Judgment  was  entered  to  favor 

<  Reported  by  Edward  W.  Hlnei,  Elsq,,  ol  ths  Frank- 
tort  hu,  and  tormarlj  atst*  raportWy 
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of  Long.  Though  the  petition  was  insufficient 
In  failing  to  show  that  the  defendant  agreed 
to  pay  for  the  lumber,  or  that  It  was  deliv- 
ered at  her  request,  this  defect  was  cured  bjr 
the  answer,  which  put  these  matters  in  issue. 
In  the  case  a  written  contract  was  produced, 
by  which  the  firm  of  Long  &  Amyx  agreed  to 
furnish  the  lumber,  and  Amyx  was  not  a 
party  to  the  suit.  But  it  was  pleaded  and 
shown  that  the  lumber  was  the  property  of 
Long,  and  that  the  Insertion  of  Amyx's  name 
In  the  contract  was  a  clerical  error.  Long 
was,  therefore,  the  real  party  in  interest,  and 
the  action  was  properly  brought  in  his  name. 

The  written  contract  was  signed  by  N.  L 
Ware,  the  husband  of  appellant,  Sally  Ware, 
and  was  not  signed  by  her,  but  the  evidence 
shows  that  the  contract  was  made  by  him 
for  her;  that  she  recognized  this,  and  in  per- 
son directed  the  delivery  of  a  part  of  the  lum- 
ber. Where  a  contract  Is  made  by  an  agent 
for  his  principal  without  disclosing  the  prin- 
cipal, the  person  with  whom  the  contract  Is 
made  may,  on  learning  who  the  principal  Is, 
sue  the  principal,  and  not  the  agent,  for  a 
breach  of  the  contract. 

The  proof  fully  sustains  the  grounds  of  at- 
tachment, and,  though  the  return  of  the  sher- 
iff on  the  attachment  Is  informal,  no  objec- 
tion seems  to  have  been  made  to  It  on  this 
ground  In  the  circuit  court,  and,  it  having  been 
tacitly  treated  as  good  there,  the  question  can- 
not be  made  for  the  first  time  In  this  court 
The  property  was  described  In  the  i>etition, 
and  It  Is  p«^ectly  apparent  from  the  whole 
record  that  the  parties  understood  that  the 
purpose  of  the  action  was  to  subject  It 

The  transaction  In  controversy  took  place 
since  the  act  extending  the  rights  of  married 
women,  and  giving  a  married  woman  the 
power  to  contract  and  sue  and  be  sued  as  a 
single  woman.  The  exception  in  the  statute, 
"that  she  may  not  make  any  executory  con- 
tract to  sell  or  convey  or  mortgage  her  real 
estate,  unless  her  husband  Join  In  such  con- 
tract" has  no  application  to  the  case  at  bar, 
because  Immediately  following  this  It  Is  pro- 
vided that  "she  shall  have  the  power  and 
right  to  rent  out  her  real  estate  and  collect 
and  receive  and  recover  in  her  own  name 
the  rents  thereof  and  make  contracts  for  the 
Improvement  thereof."  Ky.  St  |  2128.  The 
wife,  therefore,  could  make  the  contract  for 
the  building  of  the  house  on  her  land,  and 
bind  herself  thereby,  without  the  concurrence 
of  her  husband. 

Judgment  affirmed. 


EXCELSIOR  COAL  MIN.  OO.v.GATLIPP.i 
(Court  of  Appeals  of  Kentucky.    Oct  1,  1902.) 

APPEAL    AND    ERROR— WBIOHT    QIVBN    JITDO- 
MENT   OF  TRIAL.  COURT.  « 

1.  Where  both  the  law  and  facts  in  an  ordi- 
nary action  are  submitted  to  the  trial  court 
without  the  Intervention  of  a  jury,  his  finding 

'Reported  by  Edward  W.  HInes,  Esq., of  tit*  Frank- 
tort  bar,  and  tonnerljr  itate  reportar. 


Of  fact  will  be  treated  on  appeal  as  the  radict 
of  a  properly  Instructed  jury. 

Appeal  from  circuit  court  Bell  county. 
"Not  to  be  officially  reported." 
Action  by  A.  OatliCT  against  Excelsior  Coal 
Mining  Company  to  recover  royalties  under 
a  mining  lease.    Judgment  for  plaintlfC,  and 
defendant   appeals.    Affirmed. 

G.  W.  Saulsberry,  J.  W.  Alcorn,  N.  B. 
Hays,  and  C.  W.  Metcalfe,  for  appellant 
J.  B.  Sampson,  for  appellee. 

BURNAM,  J.  On  the  28tb  of  October, 
1897,  the  appellee,  GatlUf,  by  written  con- 
tract, leased  to  John  M.  Brooks,  for  the  pur- 
pose of  mining  coal,  a  tract  of  land  m  Bell 
county.  By  the  terms  of  the  written  con- 
tract the  lease  was  to  ran  for  a  period  of 
26  years  at  an  annual  rental  of  not  less 
than  $1,920,  to  be  paid  In  monthly  install- 
ments of  $166.  The  contract  provided  that 
a  royalty  of  0  cents  per  ton  shonld  be  paid 
for  coal  shipped  away  from  the  mine,  and 
S^  cents  per  ton  for  coal  used  by  the  rail- 
road company,  and.  If  the  amount  of  coal 
taken  out  realized  at  these  rates  more  than 
|16S  per  month,  then  the  extra  amount 
should  be  paid;  and  that  a  monthly  report 
should  be  made  to  the  appellee  on  the  lOtb 
of  each  month,  showing  the  amonnt  of  ooal 
mined  In  the  preceding  month;  and  a  set 
of  books  kept  showing  the  amount  of  coal 
sold,  which  should  be  open  to  the  inspectioD 
of  appellee.  Brooks  assigned  this  lease  to 
the  appellant  the  Excelsior  Coal  Mining 
Company,  on  July  1,  1898,  and  they  h^ao 
operations  thereunder  on  the  1st  day  of 
January,  1899.  It  is  conceded  that  all  roy- 
alties due  appellee  were  paid  np  to  the  Ist 
day  of  February,  1900;  and  the  contro- 
versy in  this  action  is  over  a  balance  al- 
leged to  be  due  to  appellee  for  the  montbs 
of  February,  1900,  to  December,  1900.  hi- 
duslve.  The  appellee  alleges,  in  ambetance. 
that  there  was  due  to  him:  under  his  eon- 
tract  for  coal  taken  out  during  this  period 
11,965.40,  and  that  of  this  sum  there  had  be«n 
paid  $1,437.80,  leaving  a  balance  due  of  $525, 
for  which  he  asks  Judgment  Appellant  in 
its  answer,  denies  this  alleged  Italance,  and 
alleges  that  on  the  Ist  day  of  July,  1900,  * 
full  settlement  was  had  between  the  parties. 
In  which  It  was  ascertained  that  there  was 
due  to  appellee  $487.06,  which  was  paid  to 
his  attorney,  and  receipt  in  full  given  there- 
for. Appellee,  In  his  reply,  denied  the  al- 
leged settlement  and  said  that  Instead  of 
$487.06,  appellant  actually  owed  him  $8G3.- 
93  on  the  1st  day  of  July,  1900,  and  that  bis 
attorney  by  mistake  executed  a  receipt  In 
full.  The  case,  by  agreement  was  sub- 
mitted to  a  special  Judge,  without  the  in- 
tervention of  a  jury,  both  parties  request- 
ing a  separate  finding  of  the  law  and  facts. 
The  special  Judge  found  that  between  Fteb- 
mary  1,  1900,  and  December  21,  1900,  bi- 
elusive^  there  was  due  jtp  appellee^  under 
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his  contract  for  coal  taken  out,  |2,233.03, 
bnt  that  appellant  was  entitled  to  a  de- 
duction of  $266.23  from  this  amount  to  make 
up  deficits  In  coal  taken  out  under  the  con- 
tract In  the  corresponding  month  of  the  pre- 
ceding year,  leaving  due  to  appellee  a  net 
balance  of  $1,966.80  for  royalties,  and  that 
during  this  period  of  time  he  had  received 
In  payment  on  this  amount  $1,439.80,  and 
that  he  was  entitled  to  a  Judgment  for  the 
difference.  He  also  found  that  there  had 
been  no  final  settlement  on  the  1st  of  July. 

There  seems  to  be  no  contradiction  as  to 
the  amount  of  coal  ^hlch  was  actually  taken 
out  of  the  mines  during  this  period,  and  lit- 
tle conflict  In  the  evidence  as  to  the  amount 
due  therefor  under  the  contract;  and.  In  our 
opinion,  'the  testimony  supports  the  finding 
of  the  8i)eclal  Judge.  And  it  Is  a  rule  of 
long  standing  In  this  court  that,  where  both 
the  law  and  facts  are  submitted  to  the  trial 
Judge  without  the  Intervention  of  a  Jury, 
his  finding  of  fact  will  be  treated  as  the 
v«dict  of  a  properly  Instructed  Jury.  Ap- 
plying this  rule  In  this  case,  and  there  Is  no 
ground  for  a  reversal  of  the  Judgment  ap- 
pealed from. 

Judgment  afiSrmed. 


COX  V.  COMMONWBALTH.I 
(Conrt  of  Appeals  of  Kentucky.    Oct  1,  1902.) 

HOMICIDE  —  INSTBOCTIONS  TO  JURY  —  EVI- 
DENCE—CONTRADICTION OF  WITNESS— FAIL- 
URE TO  INSTRUCT  JURY  AS  TO  PURPOSE  OF 
TESTIMONY. 

1.  There  being  no  evidence,  upon  a  trial  for 
morder,  to  show  that  the  killing  was  done  in 
hot  blood,  under  great  proTocation,  the  refusal 
to  inhtruct  the  jury  as  to  manslaughter,  upon 
the  theory  that  the  killing  was  done  in  heat  of 
passion,  was  not  error. 

2.  While  the  declaration  of  the  father  of  ac- 
cused to  the  mother  of  deceased  that  no  one 
regretted  the  killing  more  than  he  did,  and  that 
he  wonid  prefer,  if  such  a  thing  were  possible, 
that  it  were  his  boy  that  was  shot,  as  he  had 
always  been  a  bad,  unruly  boy,  was  not  ad- 
missible as  substantive  testimony,  it  was  ad- 
missible to  contradict  the  statement  of  the 
father  as  a  witness  that  the  accused  was  at  the 
date  of  the  homicide,  and  previous  thereto,  in- 
sane. 

3.  While  the  conrt  should  hare  Instructed  the 
jury  as  to  tne  purpose  of  the  testimony,  its 
failure  to  do  so  was  not  materially  prejudicial. 

Appeal  from  circuit  court,  Franklin  county. 
"Not  to  be  officially  reported." 
John  Cox,  Jr.,  was  convicted  of  the  offense 
of  murder,  and  he  appeals.    Affirmed. 

B.  G.  Williams  and  Jas.  A.  Scott,  for  ap- 
pellant. Clifton  J.  Pratt,  tor  the  Common- 
wealth. 


BUHNAM,  J.  The  appellant,  John  Cox,  Jr., 
had  been  in  the  employ  of  the  LouiBville  & 
Nashville  Railroad  Company  as  one  of  a  gang 
of  laborers,  who  were  bossed  by  the  deceased, 

'Reported  by  Edward  W.  HInea,  Esq.,  of  the  Frank- 
tort  twr,  and  formerly  atate  reporter. 
V  1.  See  Homlolde,  vol.  »,  Cent  Dig.  H  tot,  66Q, 


Bradford  Heed.  Some  days  previous  to  the 
19th  of  February,  1901,  he  was  discharged 
from  the  employment,  and  became  very  angry 
In  consequence  thereof,  and  was  very  solic- 
itous to  find  out  who  had  been  Instrumental 
In  having  it  done,  avowing  to  divers  persons 
that  be  intended  to  find  out  the  cause.  On 
the  19th  of  February,  1001,  about  one  hour 
and  a  half  before  the  homicide,  he  purchased 
a  88-callber  pistol  from  the  Goillns  hardware 
store  In  Frankfort,  and  stationed  himself  at 
the  end  of  a  car  near  by  the  path  he  knew  Reed 
would  take  in  going  to  his  home  when  he 
quit  work.  Several  persons  belonging  to  the 
section  gang,  and  who  were  with  the  deceased 
at  the  time  he  was  shot,  testify  that  as  they 
were  walking  by  the  cars  the  appellant  step- 
ped out  in  front  of  Reed,  and  said,  "Brad, 
why  did  you  fire  me?"  That  the  deceased  re- 
sponded: "I  did  not  fire  you.  Mr.  Steven- 
son did  It.  Ton  know  as  much  about  that  as 
I  do.  Oo  home;  I  don't  want  to  have  any 
trouble  with  yon."  That  the  appellant  re- 
sponded:   "No,  by  Q 1  you  won't  have  any 

trouble  with  me.    I  am  going  to  kill  all  of 

you  Q d 8 b ;"  and  Immediately 

opened  fire  upon  the  deceased,  hitting  him 
four  times,  from  which  shooting  he  died.  One 
of  the  parties  present  (Pope)  grabbed  him  in 
an  effort  to  prevent  further  shooting,  when 

the  accused  turned  upon  him,  and  said,  "G 

d you,    I    want    you,    too."    But    Pope 

succeeded  In  wresting  the  pistol  from  him, 
and  throwing  him  to  the  ground.  There  Is  no 
testimony  in  the  case  conducing  to  show  that 
the  deceased  did  or  said  anythhig  to  provoke 
the  desperate  attack  made  upon  him  by  ap- 
pellant at  the  time.  He  was  unarmed,  and 
peacefully  going  from  his  work  to  his  home, 
with  his  dinner  pall  in  his  hand.  On  this 
testimony  the  appellant  was  Indicted  by  the 
grand  Jury  of  Franklin  county  and,  at  the 
September  term,  1901,  was  tried  and  convict- 
ed, and  was  by  a  verdict  of  a  Jury  sentenced 
to  confinement  In  the  penitentiary  for  life. 
We  are  asked  to  reverse  the  Judgment  ren- 
dered pursuant  thereto  on  two  grounds:  First. 
Because  of  the  refusal  of  the  trial  court  to 
give  an  instruction  based  upon  the  theory 
that  the  homicide  was  the  result  of  heat  of 
passion,  which  reduced  It  to  manslaughter. 
Second.  Because  the  commonwealth's  attor- 
ney, upon  the  cross-examination  of  the  father 
of  appellant,  was  permitted  to  ask  him  if  he 
did  not  say  to  the  mother  of  the  deceased, 
between  the  day  when  he  was  shot  and  the 
day  of  his  death,  that  no  one  regretted  more 
than  he  did  the  occurrence;  that  he  would 
prefer,  If  such  a  thing  were  possible,  that  It 
were  his  boy  that  was  shot,  as  he  had  al- 
ways been  a  bad,  unruly  boy;  and,  when  the 
witness  denied  making  the  statement,  permit- 
ting Mrs.  Reed  to  be  called  to  establish  the 
fact 

It  is  not  contended  that  appellant  acted  In 

self-defense,  but  that  before  and  at  the  time 

of  the  homicide  he  was  so  insane  as  not  to 

have  had  sufficient  wlU  power  to^control  |hls 
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«ctlon:  and  this  defense  was  inbmltted  to  the 
jnry  by  Inatractlons  which  are  not  complatoed 
of  ut)on  this  appeaL  The  sister  of  appellant 
testified  that  seyetal  weeks  before  the  homi- 
cide she  went  to  bis  bouse  on  Sunday,  during 
his  absence,  and  found  the  door  locked,  and 
that  she  peeped  through  the  shutter,  and  saw 
the  deceased  talking  to  the  appellant's  wife, 
and  that  when  the  door  was  opened  he  seem- 
ed very  much  embarrassed;  that  she  Informed 
her  brother  of  this  occurrence  Immediately, 
and  also  mentioned  It  to  him  on  the  after- 
noon of  the  homicide.  The  statements  ol  this 
witness  are  flatly  contradicted  by  the  testi- 
mony showing  that  the  deceased  was  not  pres- 
ent at  the  house  of  appellant  on  the  occasion 
referred  to;  and  there  was  nothing  In  the 
conduct  of  appellant  either  before  or  at  the 
time  of  the  commission  of  the  homicide,  con- 
ducing to°  show  that  he  attached  any  Impor- 
tance to  this  alleged  information.  On  the  con- 
trary, his  only  complaint  was  that  he  had 
been  discharged  from  his  employment  by  the 
deceased.  And  the  law  Is  well  settled  In  this 
state  that  where,  on  a  trial  for  murder,  there 
te  no  evidence  tending  to  show  that  the  act 
of  killing  was  committed  In  hot  blood,  under 
great  proTocatlon,  that  it  Is  not  proper  for 
the  court  to  instruct  the  Jury  on  this  theory, 
and  a  refusal  to  do  so  la  not  error.  See  1  Bob. 
Cr.  Law,  336,  and  cases  there  cited. 

The  statements  of  the  father  of  the  accused 
to  Mrs.  Reed  were  not  competent  as  substan- 
tive testimony,  but  It  was  competent  to  go  to 
the  Jury  to  contradict  the  statement  of  the 
witness  that  the  accused  was  at  the  date  and 
homicide,  and  previous  thereto,  insane;  and 
whilst  the  trial  court  should  have  explained 
the  purpose  of  this  testimony  to  the  Jury,  and 
would  doubtless  have  done  so  if  requested,  we 
cannot  see  that  appellant  was  prejudiced  ma- 
terially by  his  failure  to  do  so,  as  It  Is  per- 
fectly clear  from  the  undisputed  testimony  at- 
tending the  killing  that,  if  be  was  not  Insane 
at  the  time,  he  was  guilty  of  willful  murder. 

After  a  careful  consideration  of  the  record 
and  brief  of  counsel,  we  conclude  that  the 
Judgmmt  must  be  affirmed,  and  It  Is  so  or- 
dered. 


CBRYAN  r.  OITY  OF  OWENSBOBO. 

(Court  of  Appeals  of  Kentucky.    Sept.  19, 
1902.) 

"Not  to  be  ofilclally  reported." 
Petition  for  rehearing.    Denied. 
For  former  report  see  88  a  W.  858. 

DU  BELLE,  J.  The  petition  for  rehearing 
urges  that  the  current  expenses  of  the  city 
for  the  current  year  must  be  included  in  the 
city's  existing  indebtedness,  which  section 
158  of  the  Constitution  forbids  to  be  increas- 
ed beyond  a  stated  maximum  percentage  of 
the  taxable  property  In  such  city.  Xone  of 
the  cases  dted  so  holds.  If  this  should  be 
held  to  be  the  proper  construction  of  the  con- 
stitution. It  would  follow,  necessarily,  tliat« 


If  the  city  had  reached  the  maximum  Indebt- 
edness permitted  by  section  168,  It  could  not 
incur  Indebtedness  for  current  expenses, 
though  not  beyond  the  Income  and  revenne 
provided  for  the  cmrent  year.  This  could 
not  have  been  the  intent  of  the  {wovlaion. 
Petition  overmled. 


BDWABDS  V.  LOGAN.t 

(Court  of  Appeals  of  Kentucky.    Oct  1,  1902.) 

APPBAL-FAILCRB  TO  FILE  TRANSCRIPT  IS 
TIME— SUBMISSION  OP  CASE— WAIVKR  OP  OB- 
JECTION—CONTESTED ELECTION  —  SPECTFIC 
CHAR0E3  —  NECESSITY  IN  PETITION  —  REC- 
ORD-INCLUSION OF  BAULOTS. 

1.  In  determining  whether  tiie  transcript  up- 
on appeal  in  a  contested  election  case  has 
been  filed  within  80  days  after  final  judemcnt, 
as  required  by  the  election  law  of  October  24, 
1900,  the  day  on  which  the  jndement  was  ren- 
dered must  oe  indnded,  and  therefore,  when 
Judgment  was  rendered  June  28th,  the  filing  at 
transcript  on  July  28th  was  too  late. 

2.  A  motion  to  dismiss  appeal  for  failore  t» 
file  transcript  in  time  comes  too  late  if  not 
made  until  after  submission  on  the  merits, 
though  the  submission  was  with  leave  to  file 
briefs. 

3.  Under  the  election  law  of  October  24, 1900, 
the  petition  in  a  contested  election  case  takes 
the  place  of  the  notice  of  contest  formerly  pro- 
vided by  statute,  and  therefore  the  allegatioD 
in  such  a  petition  that  the  county  cauTssnog 
board  "made  grave  errors"  in  the  count  of  the 
vote,  and  that  many  voters  of  the  oppodte  po- 
litical  faith  crossed  over  and  voted  for  plain-  | 
tiff,  and  that  in  counting  such  votes  it  was  easr 

to  make  mistakes  to  plalntifTs  hurt  was  not 
sufllcientiy  specific  to  be  considered  by  the 
courtor  to  authorize  a  recount  of  the  Imllotz.       I 

4.  Where  oommissioners  were  appointed  by 
the  court  on  its  own  motion  to  examine  and 
count  the  ballots,  and  exceptions  were  sustain- 
ed to  their  report,  and  it  does  not  appear  thtt 
the  ballots  were  ever  filed,  or  that  they  were 
in  proof,  or  that  they  were  received  from  the 
custody  of  the  proper  officer,  they  do  not  con- 
stitute a  part  of  the  record  on  appeal,  and  ap- 
pellee is  not  entitled  to  have  them  brooKht  np. 

6.  In  a  contested  election  case  the  court  is 
authorized  to  pass  only  upon  the  issues  specif- 
ically joined  by  the  pleadings  and  the  proof 
filed  by  the  respective  parties  within  the  65 
days  prescribed  by  the  statute. 

Appeal  from  circuit  court  Bdmonaoo  omni- 
ty. 

"Not  to  be  officially  reported." 

Election  contest  between  E.  W.  Edwards 
and  M.  M.  Logan.  From  the  Judgment  Kd- 
wards  appeals. 

Motion  by  appellee  to  diamlBB  appeal,  and 
motion  for  a  subpoena  duces  tecum.    Denied. 

John  B.  Du  Bose,  W.  B.  Gaines,  and  Ed- 
ward W.  Hines,  for  appellant  Wilkins  k 
Lay,  D.  W.  Wright,  and  Wm.  Cromwell,  for 

appellee.  ' 

O'REAB,  J.    This  is  a  contested  election  , 

case.     The  Judgment  In  this  case  was  len-  ' 
dered  on  June  28,  1902.     The  transcript  was 

filed  In  the  office  of  the  clerk  of  the  court  of  i 

appeals  July  28,  190X     Aftw  the  case  was  ' 

'Reported  by  Edward  W.  HInaa,  Baq.. ol  th*  Frank-      I 
fort  bar,  and  formerly  state  raportar.  | 

f  a.  See  AppMd  and  Error.  «^  I,  OiOt.  Dl*.  i  tUL 
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sabmltted  hi  this  court,  appellee  moved  to 
dismiss  the  appeal  because  the  transcript  had 
not  been  filed  within  the  time  prescribed  by 
the  statute,— SO  days.  Had  this  motion  been 
made  before  the  case  bad  been  submitted  up- 
on its  merits.  It  must  hare  prevailed.  Board 
of  Conndlmen  of  City  of  Frankfort  v.  Farm- 
ers' Bank  of  Kentucky  (Ky.)  49  S.  W.  811. 
But  It  has  been  held  In  Bixler's  Adm'x  v. 
Parker,  3  Bush,  166,  and  followed  In  Nickell 
V.  Bank  (Ky.)  60  S.  W.  408:  "A  failure  to 
make  motion  to  dismiss  the  appeal  because 
the  record  was  not  filed  within  the  time  pre- 
scribed by  law  until  after  the  case  was  sub- 
mittet}  on  final  hearing  must  be  regarded  as 
a  waiver  of  the  right"  This  case  was  sub- 
mltted  for  decision  on  final  hearing  on  Sep- 
tember 19,  1902,  with  10  days  leave  to  file 
briefs.  On  September  23,  1902,  appellee  en- 
tered this  motion  to  dismiss  the  appeal.  Fol- 
lowing the  cases  above  cited,  the  motion  to 
dismiss  must  be  overruled. 

Appellee  has  asked  for  a  subpoena  duces 
tecum  to  reqnire  the  clerk  of  the  circuit  court 
to  transmit  to  this  court  all  the  ballots  In  this 
case.  The  petition  under  which  the  present 
statute  (section  12,  act  approved  October  24, 
1900.  of  the  Acts  of  the  Extraordinary  Ses- 
sion of  the  General  Assembly  of  1900)  takes 
the  idace  of  the  notice  of  contest  formerly 
provided  by  statute.  That  section  provides: 
"Such  petition  shall  be  filed  and  process  is- 
sued lo  the  case  of  an  officer  elective  by  the 
voters  of  the  whole  state  or  any  district  com- 
prising more  than  one  county,  within  thirty 
days  after  the  final  action  of  the  board  of 
canvassers,  and  In  case  of  any  other  office, 
within  ten  days  after  such  action;  and  shall 
state  the  grounds  of  the  contest  relied  on  and 
no  other  grounds  shall  afterwards  be  relied 
upon."  Acts  1900,  p.  39.  The  petition  In  this 
case  enumerates  a  number  of  specific  charges 
of  in^^al  voting  occurring  In  certain  precincts; 
also  certain  alleged  errors  of  election  officers 
and  canvassing  officers  in  certain  named  pre- 
cinct&  These  charges  are  set  out  with  par- 
ticularity and  detail.  The  petition  then  adds 
that  the  county  canvassing  board  "made 
grave  errors"  in  the  cotmt  and  tabulation  of 
the  vote  of  the  county,  to  plahitifTs  loss  and 
disadvantage.  It  is  also  charged  that  many 
voters  of  the  opposite  political  faith  "crossed 
over  and  voted  for  him  [plaintiff],  and  that 
by  counting  and  tabulating  for  him  crossed 
voters  by  such  lights  as  are  usually  provided 
for  the  officers  of  election  to  count  the  vote  by 
it  is  easy  to  make  a  mistake  to  the  hurt  of 
the  man  for  whom  the  stray  party  men  are 
crossing  over  and  voting  for.  Plaintiff  asks 
and  prays  the  court  for  a  recount  of  each  and 
every  precinct  In  Edmonson  county  at  the  No- 
vember election,  1901."  The  allegations  above 
set  out  are  not  sufficient  in  our  opinion,  to 
constitute  a  specific  charge  that  would  ap- 
prise the  opposite  party  of  its  nature,  and  that 
would  enable  him  to  prepare  a  defense.  Com- 
missioners were  appointed  by  the  court  on  Its 
own  motion  to  examine  and  count  the  bal- 
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lots.  They  did  ao;  at  least  they  so  reported, 
but  exceptions  wtte  sustained  to  their  report 
It  does  not  appear  from  the  record  that  these 
ballots  were  ever  filed  in  the  case,  nor  does 
It  appear  that  they  were  In  proof,  nor  that 
they  were  received  from  the  custody  of  the 
proper  officer.  Upon  these  facts  the  court  is 
of  opinion  that  the  original  ballots  have  no 
proper  place  in  this  record  on  appeal;  that 
the  only  matters  that  this  court  is  authorized 
to  pass  upon  are  the  Issues  specifically  made 
and  Joined  by  the  pleadings  of  the  parties 
and  the  proof  that  was  filed  by  the  respective 
parties  within  the  time  prescribed  by  the  stat- 
ute, to  wit  within  the  65  days  mentioned  in 
the  section  above  quoted.  Any  other  practice 
would  foster  and  encourage  speculative  coa- 
tests,  based,  not  upon  known  facts  or  reasons, 
but  made  in  the  hope  that  something  might 
be  discovered.  It  would  be  to  make  this  court 
a  canvassing  board,  and  to  substitute  commis- 
sioners appointed  by  the  court  for  the  canvass- 
ing boards  created  by  law.  The  motion  for 
the  subpcena  duces  tecum  is  overruled. 

The  matters  Involved  in  this  record  are 
such,  apparently,  as  are  Involved  In  other 
records  which  have  been  and  are  now  pending 
before  this  court  They  do  not  appear  to  the 
court  to  be  novel. 

The  motion  for  an  oral  argument  is  over- 
ruled. 

In  view  of  the  delay  in  passing  upon  this 
motion,  the  court  grants  a  further  extension 
of  10  days  to  the  parties  to  file  briefs. 


BERO  et  al.  v.  FRANTZ  et  al.i 
(Court  of  Appeals  of  Kentucky.    Oct  1,  1902.) 

FRATJDULKNT      CONVBTANCBS  —  RHCONVBT- 

ANCB  BY   QRANTEE!  TO   QRANTOR— RIQHTS 

OF  QRANTEB'S  CREDITORS. 

1.  Though  property  in  the  hands  of  a  grantee, 
to  whom  It  has  been  conveyed  in  secret  trust 
for  the  purpose  of  defeating  the  grantor's  cred- 
itors, may  be  subjected  by  the  creditors  of  the 
grantee,  yet  the  creditors  of  the  grantee  can- 
not complain  of  a  reconveyance  of  the  prop- 
erty by  the  grantee  to  the  grantor  prior  to  any 
attempt  on  their  part  to  subject  it. 

Appeal  from  circuit  court  Jefferson  coun- 
ty, chancery  division. 

'To  be  officially  reported." 

Action  by  Phillip  Berg  and  another  against 
Annie  Frantz,  Charles  L.  Monsch,  and  others, 
to  set  aside  a  conveyance  as  fraudulent  Judg- 
ment for  defendants,  and  plaintiffs  appeal 
Affirmed. 

Augustus  B.  Wilson  and  Kobn,  Balrd  in 
Spindle,  for  appellants.  R.  C.  &  J.  J.  Davlti 
for  appellees. 

BURNAM,  J.  In  March,  1891,  the  appelle* 
David  Frantz  conveyed  to  his  wife,  Annie 
Frantz,  in  consideration  of.$l  and  love  and 
affection,   a  house   and  lot   on  Washington 

>  Reported  by  Edward  W.  Hlnes,  Ban.,  ot  the  Frank* 
(ort  bar,  and  formerly  state  reporter. 
'  t  !•  Sm   Fraudulent   Conreyancea,    voL   M.   Cant. 
Dig.  {652.  -,  -, 
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street,  In  LonlsvlUe,  which  thejr  had  long  oc- 
cupied as  a  residence.  The  title  remained  In 
the  wife  until  August,  1893,  when  she  con- 
veyed the  property  to  Gbas.  I*  Monsch,  her 
son-in-law,  for  the  recited  consideration  of 
$7,000  cash.  At  the  date  of  this  transfer  to 
Monsch  he  was  the  president  and  principal 
Btoclsholder  of  the  Fanners'  Home  Hotel  Com- 
pany, a  corporation  conducting  a  hotel  Imown 
as  the  "Farmers'  Home."  The  articles  of  in- 
corporation of  the  hotel  company  provided 
that,  before  the  stock  could  be  sold  to  an  out- 
sider, it  should  first  be  offered  to  the  other 
stocUiolders;  and  it  appears  from  the  min- 
utes of  the  hotel  company  that  a  short  time 
previous  to  the  conveyance  of  the  Washington 
street  property  to  Monsch  he  offered  to  sell 
100  shares  of  his  stoclc  to  the  other  stock- 
holders. When  they  declined  to  purchase,  h£ 
transferred  100  shares  of  his  stock  upon  the 
transfer  book  of  the  company  to  his  mother- 
in-law.  In  October,  1895,  Monsch  reconveyed 
the  prop^ty  to  Mrs.  Frantz  for  the  recited 
consldvatlon  of  $7,000  cash.  About  the  same 
time  the  hotd  stock  was  transferred  to 
Monsch  by  Mrs.  Frantz.  In  November,  1895, 
the  appellant  Phillip  Berg  instituted  this  suit 
against  Charles  L.  and  Henry  Monsch  on 
notes  aggregating  $2,500,  and  at  the  same 
time  sued  out  a  general  attachment  against 
their  property.  On  the  13th  of  February, 
1S96,  he  filed  an  amended  petition.  In  which 
he  alleged  that  the  conveyance  of  Charles  L. 
Monsch  to  his  mother-in-law,  Mrs.  Frantz, 
was  without  consideration,  and  was  made  by 
him  and  accepted  by  her  for  the  purpose  of 
defrauding  his  creditors.  He  also  alleged  that 
Monsch  was  the  owner  of  10  shares  of  the 
capital  stock  of  the  Oerman  Security  Bank  of 
Louisville,  upon  which  the  original  attach- 
ment had  been  served,  and  asked  that  Monsch 
be  required  to  produce  his  certificate,  and  that 
it  be  subjected  to  the  payment  of '  bis  de- 
mand. Shortly  after  the  institution  of  this 
suit  the  other  appellants  instituted  suit  against 
Charles  L.  Monsch,  all  seeking  substantially 
the  same  relief.  The  appellee  Mrs.  Annie 
Frantz  answered,  denying  the  alleged  fraud 
in  the  transfer  of  the  property,  and  further 
stated  that  her  husband,  in  March,  1891,  was 
not  individually  liable  in  any  sum  whatever, 
but  was  bound  as  guarantor  on  the  bonds  of 
the  Kentucky  Cattle  Raising  Company  for  a 
large  amount  of  money;  and  that  in  August, 
1893,  fearing  financial  disaster  on  account  of 
this,  and  that  the  creditors  of  the  cattle  com- 
pany might  undertake  to  subject  the  property 
to  the  payment  of  their  debts,  she  was  per- 
suaded by  her  husband  to  deed  the  property 
to  their  son-in-law,  Monsch,  for  the  pretended 
consideration  of  $7,000,  but  that  as  a  matter 
of  fact  nothing  was  paid  by  Monsch  for  the 
property;  and  that  the  conveyance  was  made 
pursuant  to  an  express  understanding  that  he 
was  to  hold  it  in  trust  for  her  benefit,  and 
was  to  reconvey  it  when  demanded;  that  the 
sole  purpose  of  the  conveyance  was  to  put  the 
title  beyond  the  reach  of  her  husband's  cred- 


itors. Whilst  the  appeUee  David  Frantz  an- 
swered that  Charles  L.  Monsch  had  pledged 
the  10  shares  of  bank  stock  to  him  on  De- 
cember 24,  1894,  as  collateral  security  for  a 
note  of  $1,800,  given  on  that  day  for  bor- 
rowed money,  and  asked  that  his  lien  be  en- 
forced, and  the  property  sold  for  the  pur- 
pose of  paying  bis  debt.  The  circuit  judge 
dismissed  the  petition  of  appellants. 

Upon  this  appeal  they  rely  for  a  reversal 
on  two  grounds:  First,  It  is  contended  that 
the  conveyance  from  Mrs.  Frantz  to  Monsdi 
on  August  14,  1893,  was  an  absolute  convey- 
ance, made  in  good  faith,  in  consideration  ot 
the  transfer  to  her  of  the  hotel  stock,  tvithout 
any  understanding  that  it  should  be  reconvey- 
ed; second,  that,  even  If  It  be  conceded  that 
the  facts  as  to  the  transfer  were  as  alleged 
by  Mrs.  Frantz,  this  defense  is  founded  in 
fraud,  and  the  creditors  of  Monsch  are  enti- 
tled to  subject  the  property  to  the  payment 
of  their  demands,  especially  those  which  were 
created  whilst  he  held  the  title  to  the  prop- 
erty, notwithstanding  the  fact  that  be  had 
reconveyed  the  property  prior  to  the  institn- 
tlon  of  their  suits  and  the  suing  out  of  their 
attachment.  To  support  the  first  contention, 
they  point  to  the  transfer  of  the  hotel  stock 
and  show  by  the  testimony  of  one  of  the  em- 
ployes of  the  hotel  that  In  1883  this  stock  had 
some  pecuniary  value,  but  that  at  the  time 
of  the  reconveyance  to  Monsch  the  stock  of 
the  company  had  become  worthless,  and  he 
himself  insolvent.  On  the  other  hand,  botli 
Mrs.  Frantz  and  Monsch  testify  to  the  facts 
relied  on  In  her  answer,  and  that  Mrs.  Frantz 
never  knew  anything  about  the  transfer  of 
the  hotel  stock  to  her;  that  during  the  Inter- 
val between  the  two  deeds  a  dividend  was 
declared  upon  this  Identical  stock,  which  was 
placed  to  the  credit  of  Monsch;  and  that  be 
voted  the  stock  and  controlled  It  exactly  as 
bis  own.  It  is  also  shown  that  Mrs.  Frantz 
continued  to  occupy  the  premises  exactly  as 
she  had  done  before  the  deed  of  August,  1893. 
It  seems  to  us  that  there  can  be  no  doubt 
that  there  was  no  real  consideration  for  the 
deed  of  August  14,  1893,  and  that  It  was 
made  alone  for  the  purpose  of  putting  the 
property  beyond  the  reach  of  the  creditors  of 
Mrs.  Frantz' 8  husband;  and  there  can  be  no 
doubt  that  any  creditor  of  David  Frantz  un- 
der the  testimony  could  have  set  aside  his 
conveyance  to  bis  wife  and  that  to  Monsch 
by  his  wife  as  without  consideration. 
Whilst  a  court  of  equity  will  not  grant  relief 
to  a  party  who  has  made  a  conveyance  in 
secret  trust  for  the  purpose  of  defeating  his 
creditors,  and  so  long  as  the  vendee  holds  title 
thereto  It  is  subject  to  the  claims  of  his  cred- 
itor to  the  same  extent  as  any  other  prop- 
erty to  which  he  has  title;  and  whilst  there 
Is  some  diversity  of  opinion  In  the  Judgments 
upon  this  point,— the  decided  weight  of  au- 
thority Is  that,  until  the  creditors  of  the 
fraudulent  vendee  obtain  a  lien  on  the  prop- 
erty, the  vendee's  right  ot  alienation  Is  per- 
fect in  respect  to  it,  and  it  Is  not  fraud  upon 
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hlB  credtton  for  Urn  to  reconr^  It  to  his 
Tendor.  TJntU  tboi  the  creditors  of  the  Ten- 
dee  bare  no  legal  or  equitable  claim  In  respect 
to  it  superior  to  that  of  the  vendor.  See  14 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  269;  Bank 
T.  Brady,  96  Ind.  498;  Bank  v.  Hostetter,  61 
Iowa,  395,  16  N.  W.  289;  Cramer  v.  Blood. 
48  N.  Y.  684;  DaTlB  T.  Graves,  29  Barb.  480; 
PoweU  V.  Ivey,  88  N.  O.  256;  Stanton  v. 
Shaw,  S  Bazt  12;  Peck  v.  Jones,  10  Tex. 
CiY.  App.  335,  80  8.  W.  382.  Bump,  Fraud. 
Conv.  (Gray'B  4th  Bd.)  I  208,  says:  "To  the 
proposition  that  a  conveyance  in  pursuance  or 
in  consideration  of  an  agreement  which  can- 
not be  enforced  Is  voluntary,  there  is  one  ex- 
ception. Whenever  there  Is  a  moral  obliga- 
tion, which  cannot  be  enforced  on  account  of 
the  provisions  of  a  statute,  there  the  party 
may  waive  the  benefit  of  the  statute,  and  the 
transfer  will  be  valid  as  against  creditors. 
Thus  a  debt  which  is  barred  by  the  statute 
of  llmltationB,  or  a  discharge  in  bankruptcy, 
18  a  good  consideration  for  a  conveyance. 
The  statute  of  frauds  is  a  defense  which  the 
debtor  may  waive,  and,  if  he  does  so,  a  con- 
veyance in  consideration  of  a  claim  that  ia 
within  the  statute  will  be  valid.  If  he  re- 
ceives the  tlUe  to  land  which  is  paid  for  by 
another  upon  a  promise  to  hold  It  for  the  lat- 
ter, he  has  the  right  to  perform  the  promise, 
nnd  convey  it  to  the  real  owner.  If  the  title 
to  property  is  improperly  taken  In  his  name, 
be  may  convey  it  to  the  real  owner,  or  to  a 
trustee  for  his  benefit,  for  the  purpose  of  cor- 
recting the  mistake,  whether  a  trust  could  be 
enforced  In  his  favor  or  not  When  a  parol 
partition  has  been  made  of  land,  and  each 
party  has  carried  it  out  by  taking  possession 
of  the  part  allotted  to  him,  a  deed  may  sub- 
sequently be  made  In  pursuance  of  it.  The 
moral  obligation  resting  upon  the  grantee 
holding  under  a  fraudulent  transfer  is  suffi- 
cient to  support  a  reconveyance  against  his 
creditors."  See,  also,  the  case  of  Petty  v. 
Petty,  31  N.  J.  Eq.  a  This  exact  question 
was  considered  by  this  court  in  Clark's  Adm'r 
y.  Rucker,  46  Ky.  683.  In  that  case  John 
Clark  made  to  his  brother,  William,  a  bill  of 
sale  of  all  his  slaves  for  the  purpose  of  pla- 
cing them  beyond  the  reach  of  his  creditors, 
with  a  secret  understanding  that  William  was 
to  hold  them  in  trust  for  the  benefit  of  the 
vendor's  wife  and  Infant  child.  Shortly  after- 
wards John  Clark  died,  and  William  took 
possession  of  the  slaves,  claiming  them  as  his 
own.  Subsequently  becoming  Insolvent,  he 
executed  a  bill  of  sale  to  the  slaves  to  the 
widow  and  infant  child  of  John  Clark.  The 
creditors  of  William  Clark  sought  to  have 
this  last  conveyance  set  aside  on  the  ground 
that  It  was  fraudulent  and  without  consid- 
eration. In  that  case  It  was  held  that:  "If 
the  fraudulent  vendee  had  still  retained  the 
title  to  the  slaves,  they  would  have  been  lia- 
ble for  the  payment  of  his  debts,  because  as 
between  the  parties  this  contract,  being  ex- 
ecuted, would  have  been  obligatory  on  them, 
and  revocable  at  the  instance  of  the  creditors 


of  the  vendor  from  whom  the  title  passed  by 
the  bill  of  sale.  But  as  the  slaves  could  have 
been  subjected  to  the  debts  of  the  fraudulent 
vendor,  the  creditors  of  the  fraudulent  vendee 
could  not  subject  them  after  the  title  and  pos- 
session bad  been  conveyed  to  the  widow  and 
children  of  the  fraudulent  vendor  before  the 
creditors  of  the  fraudulent  vendee  had  ac- 
quired any  title  to  them."  It  is  Insisted  for 
appellant  that  the  reasoning  in  this  case  Is 
not  sound,  and  that  it  was  repudiated  In  An- 
derson V.  Anderson,  80  Ky.  638,  although  not 
expressly  overruled.  In  the  Anderson  Case,  It 
was  contended  for  Clay  that  In  1870  he  pro- 
cured Holly  to  convey  a  tract  of  223  acres  of 
land  to  A.  H.  Anderson  to  hold  for  him  In 
secret  trust  whilst  he  took  the  bankrupt  law, 
and  that  after  his  discharge  Anderson  had 
conveyed  the  property  to  him  pursuant  to  this 
agreement.  The  creditors  of  Anderson,  on 
the  other  hand.  Insisted  that  Clay,  in  his 
bankrupt  proceedings,  had  sworn  that  he  had 
no  Interest  In  any  real  estate,  either  under  his 
control  or  held  by  any  other  persMi  In  trust 
for  his  use;  and  that  he  had  no  property 
whatever  in  reversion,  remainder,  or  expect- 
ancy; and  whilst  he  claimed  to  have  bad  a 
bond  for  a  title  from  Holly,  yet  no  attempt 
was  made  to  prove  Ite  contents.  In  that  case 
his  contention  was  doiied  purely  upon  the 
facts  of  the  case.  There  was  no  intimation  of 
a  purpose  on  the  part  of  the  court  to  abandon 
the  law  as  announced  in  the  earlier  case  of 
Clark's  Adm'r  v.  Bucker.  After  a  careful 
consideration  of  the  very  able  brief  of  counsel 
for  appellants  and  the  authorities  relied  upon, 
we  are  of  the  opinion  that  the  law  as  here- 
tofore announced  in  Clark's  Adm'r  v.  Rucker 
should  be  adhered  to.  In  regard  to  the  ten 
shares  of  bank  stock  pledged  by  Monsch  to 
Frantz  to  secure  the  $1,800  note,  we  think  the 
claim  of  Frantz  is  fully  substontiated  by  the 
testimony. 

For  reasons  indicated,  the  judgment  is  af- 
firmed. 


CITY  OF  LOUISVILLE  ▼.  JOHNSON.* 
(Court  of  Appeals  of  Kentucky.    Oct  1,  1002.) 

NEW  TRIAL— DISCRETION  IN  QRANnNO— MU- 
NICIPAL CORPORATIONS  —  DEFECTIVB 
STREET  —  PROXIMATE  CAUSE  —  RIGHT  TO 
CROSS  STREET  AT  ANT  POINT. 

1.  The  granting  of  a  new  trial  Iieing  largely 
a  matter  of  discretion  with  the  trial  judge,  his 
action  in  granting  a  new  trial  will  not  be  dis- 
turbed where  that  discretion  has  not  been  abus- 
ed, even  though  the  former  judgment  might 
have  been  affirmed  if  he  had  refused  to  grant 
the  new  trial. 

2.  Where  a  wagon,  in  running  over  an  Iron 
plate  covering  a  gutter,  lifted  the  plate,  and 
caused  it  to  fall  on  plaintiff's  foot,  the  negli- 
gence of  the  city  In  permitting  the  plate  to 
remain  in  that  dangerous  condition  after  notice 
of  the  situation  was  the  proximate  cause  of  the 
injury. 

3.  The  court  properly  instructed  the  jury  that 
it  was  the  duty  of  the  city  to  keep  its  streets 

'Reported  by  Edward  W.  Hlnes,  Egq.,o(  the  Frank- 
tort  bar.  and  formerly  state  reporter. 
f  1.  Sm  Appeal  and  Error,  vol.  «,  Out  Dig.  |  SIGX. 
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and  public  highways  in  such  a  condition  that 
they  may  be  used  by  the  public  with  reason- 
able safety. 

4.  A  pedestrian  is  not  confined'  to  the  foot- 
way crossing,  but,  if  ignorant  of  any  danger, 
may  cross  a  street  at  any  point  that  suits  his 
convenience,  without  imputation  of  negligence. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty. 
"Not  to  be  officially  reported." 
Action  by  Ben  Johnson  against  the  city 
of  Louisville  to  recover  damagee  for  personal 
Injuries.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

H.  L.  Stone,  for  appellant  Bennett  H. 
Young  and  E.  G.  Waide,  for  appellee. 

HOBSON,  J.  At  the  Intersection  of  Gray- 
son street  with  Eleventh  street.  In  Louisville, 
the  gutter  runs  across  Grayson  street,  and 
Is  covered  by  Iron  plates  weighing  from  800 
to  1,000  pounds.  Grayson  street  at  this 
point  is  paved  with  granite  blocks,  and  these 
blocks  next  to  the  gutter  covering  ^and  for 
about  eight  feet  back  from  it  are  raised 
somewhat  for  a  footway  crossing,  this  raised 
portion  being  opposite  the  sidewalk;  but, 
as  the  iron  covering  over  the  gutter  Is  smooth, 
and  better  walking,  many  persons  cross  on 
It  Appellee,  Ben  Johnson,  while  crossing  it 
was  seriously  injured  by  one  of  the  Iron 
plates  falling  upon  his  foot  In  such  a  man- 
ner as  to  crusb  and  permanently  injure  It 
The  reason  the  plate  fell  upon  him  was  that 
by  the  running  of  wagons  over  It  the  stone 
upon  which  it  rested  had  been  broken  or 
worn  away  so  that  the  plate  did  not  set 
level,  and  when  a  wagon  ran  over  the  other 
end  the  end  next  to  him  was  thrown  up,  and, 
as  the  wagon  left  it  fell  upon  his  foot  On 
the  first  trial  of  the  case  there  was  a  verdict 
for  the  defendant.  The  court  on  motion, 
granted  a  new  trial,  and  on  the  second  trial 
there  was  a  verdict  for  the  plaintiff  for 
$1,500,  on  which  the  court  entered  Judg- 
ment 

It  is  insisted  for  the  city  that  the  court 
erred  in  granting  a  new  trial.  The  record 
does  not  show  on  what  ground  the  court 
acted.  We  are  left  entirely  to  surmise  his 
reasons.  There  was  some  newly  discovered 
evidence  after  the  verdict,  which  was  im- 
portant and  It  may  be  that,  aside  from  this, 
the  court  was  of  opinion  that  Justice  bad 
not  been  done,  and  that  a  new  trial  should 
be  granted  on  all  the  evidence  before  it 
Where  the  trial  court  has  granted  a  new 
trial  in  a  case  like  this,  it  by  no  means  fol- 
lows that  a  reversal  of  the  Judgment  should 
be  had,  where  this  court  would  have  affirm- 
ed bis  Judgment  if  he  bad  refused  to  grant 
the  new  trial.  The  granting  of  the  new 
trial  is  largely  a  matter  of  discretion  with 
the  trial  Judge.  He  hears  the  witnesses, 
the  trial  is  had  in  his  presence,  he  sees  the 
Jury,  and  he  necessarily  knows  of  many 
things  that  might  be  prejudicial  to  the  at- 
tainment of  Justice  which  this  court  cannot 


know.  On  all  the  facts,  we  cannot  say  that 
the  learned  circuit  Judge  abused  a  sound  dis- 
cretion in  granting  the  new  trial  complained 
of;  on  the  contrary,  the  result  of  the  second 
trial  tends  strongly  to  sastain  his  action. 
Railroad  Co.  v.  ConlfTs  Adm'r  CKy.)  27  & 
W.  865;  Judd's  Adm'x  v.  Railway  Co.  (Ky.) 
37  S.  W.  842;  Berberlch  v.  Bridge  Co.  (Ky.) 
46  S.  W.  691;  Vogt  Mach.  Co.  v.  Painsyl- 
vanla  Iron  Works  (Ky.)  66  S.  W.  734.  The 
defect  in  the  guttei-  was  certainly  the  prox- 
imate cause  of  appellee's  Injury.  It  Is  true 
the  wagon  running  over  the  gutto'  lifted 
the  plate  up,  and  caused  It  to  fall  on  appel- 
lee's foot.  But  the  plate  was  put  there  for 
wagons  to  run  over,  and  it  was  negligence 
In  the  city,  after  notice  of  the  situation,  to 
suffer  it  to  remain  In  a  dangerous  condition. 
If  the  guttering  had  been  in  good  condition, 
it  would  not  have  been  thrown  up  when  the 
wagon  struck  it.  The  negligence  of  the  city 
In  maintaining  the  plates  In  a  dangerous  con- 
dition was,  therefore,  the  efficient  cause  of 
the  casualty.  1  Sedg.  Dam.  {|  128,  129;  Da- 
vis V.  Light  Ck).  (Ky.)  68  S.  W.  140.  The 
Instruction  of  the  court  that  it  was  the  duty 
of  the  city  to  keep  Its  streets  and  public 
highways  in  such  a  condition  tbat  they  may 
be  used  by  the  public  with  reasonable  safe^ 
was  proper.  The  court  correctly  refused  to 
Instruct  the  Jury,  in  ^ect  that  the  gutter 
cover  did  not  form  a  part  of  the  footway 
for  pedestrians,  and  that  plaintiff  should 
have  walked  on  the  footway  crossing.  While 
there  is  some  conflict  in  the  authorities,  the 
weight  of  authority  sustains  the  rule  here- 
tofore announced  by  this  court  that  a  pedes- 
trian is  not  confined  to  the  footway  cross- 
ing, but  If  Ignorant  of  any  danger,  may 
cross  a  street  at  any  point  that  suits  his 
convenience,  without  Imputation  of  negli- 
gence. City  of  Glasgow  v.  Glllenwaters 
(Ky.)  67  S.  W.  881;  (31ty  of  Lexington  v. 
Auger,  4  Ky.  Law  Rep.  24;  Shear.  &  B. 
Neg.  {  876;  Brusso  ▼.  City  of  Buffalo,  90 
N.  Y.  679;  Collins  v.  Dodge,  37  Minn.  503, 
85  N.  W.  368;  Coombs  v.  Purrlngton.  42 
Me.  332;  Raymond  v.  City  of  LoweU,  8 
Cnsh.  524,  53  Am.  Dec.  67,  and  note,  page 
67;  Bell  ▼.  Incorporated  Town  of  Clarion 
aowa)  84  N.  W.  962;  City  of  Olathe  v.  Mtee, 
48  Kan.  436,  29  Pac.  754,  30  Am.  St  Bep. 
308. 

The  amount  of  the  recovery  Is  not  ex- 
cessive, and  the  finding  of  the  Jury  is  B19- 
ported  by  the  evidence. 

Judgment  affirmed. 


LONG  et  al.  v.  LONG'S  BX'R  (t*o  cases).* 

(Court  of  Appeals  of  Kentucky.     Oct  1,  1902.) 

WILLS— EXECUTION   OF    POWER    OF   APPOINT- 
MENT—POWERS   OF    EXECUTION. 

1.  Where  a  testator  gave  his  wife  power  to 
dispose  by  will  of  $30,000  of  his  esute,  and 
she  by  her  will,  after  referring  to  that  clause 
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of  her  husband's  will,  proceeded  to  dispose  of 
the  230,000  to  various  persons,  specifically 
proTiding  as  to  one  of  the  legacies  out  of  that 
amonnt  that  it  was  to  be  paid  to  the  legatee 
by  her  executor,  and  then,  immediately  follow- 
ing these  bequests,  empowered  her  executor  to 
cany  out  the  proirisions  of  her  will,  the  execu- 
tor was  entitled  to  receive  the  $30,000. 

Appeals  from  circuit  court,  Logan  county. 

"Not  to  be  officially  reported." 

Action  by  the  executor  of  Mary  A.  Long 
against  the  executor  of  Nlmrod  Long  and 
others  to  require  payment  to  plaintiff  of  a 
certain  fund.  Judgment  for  plaintiff,  and 
Edmonia  E.  Long  and  Nannie  B.  C!ocbraii 
appeaL     Affirmed. 

Wallace  &  Miller,  tor  appellants.  W.  L. 
Beeves.  W.  P.  Sandldge,  and  W.  8.  Pryor, 
for  appellee. 

HOBSON,  J.  Nlmrod  Long  bequeathed  to 
his  wife  an  annuity  of  $2,000,  and  gave  her 
power  to  dispose  by  will  of  $30,000  of  his 
estate.  She,  by  her  will,  after  referring  to 
this  clause  of  her  husband's  will,  and  setting 
it  out,  proceeded  as  follows:  "I  will  the 
amount— that  is,  the  $30,000.00— as  follows: 
[Here  follow  bequests  1  to  15.]  (16)  I  be- 
queath to  HaU  W.  Walters  $1,000.00,  to  be 
paid  to  him  by  my  executor,  free  from  any 
or  all  debts  or  obllgationB  that  be  may  owe 
or  baTe  Incurred  at  the  date  of  my  death. 
In  the  event  he  should  die  without  issue 
before  the  money  could  be  paid  over,  I  will 
that  this  $1,000.00  shall  be  converted  Into 
my  estate,  and  divided  as  provided  in  sec- 
tion   of  my  will.    [Here  follow  some 

other  devises  of  the  $30,000.00.]  I  appoint 
the  Deposit  Bank  and  Trust  Company  of 
Russellvllle  my  executor  under  the  contract 
made  with  them  in  my  papers,  and  empower 
them  to  carry  out  the  provisions  of  this,  my 
last  will."  After  her  death  the  executors  of 
Kimrod  Long  refused  to  pay  to  her  executor 
the  $30,000  to  be  distributed  by  it  to  the 
devisees  according  to  her  will,  and  this  suit 
resulted,  to  determine  whether  the  executor 
of  Kimrod  Long  should  pay  over  to  her  ex- 
ecutor this  fund.  The  court  adjudged  in  fa- 
vor of  her  executor.  Neither  her  executor 
nor  the  executors  of  Nlmrod  Long  have  ap- 
pealed from  that  Judgment,  although  both 
excepted  to  the  ruling  of  the  court  on  some 
of  the  points  Involved;  but  two  of  the  devi- 
sees, Edmonia  E).  Long  and  Nannie  E.  Coch- 
ran, have  appealed,  complaining  that  the 
money  was  turned  over  to  the  executor  of 
Mrs.  liong  for  distribution  on  account  of 
the  Increased  cost  thus  entailed,  and  also 
eomplalnlng  of  the  fees  allowed  the  execu- 
tor's counsel  in  the  case. 

Where  a  general  power  Is  given  by  will 
to  another  to  dispose  of  a  fund,  there  is  some 
conflict  in  the  authorities  as  to  the  Interest 
which  the  donee  of  the  power  takes  In  the 
fund.  The  weight  of  authority  seems  to  be 
that,  where  the  donee  of  a  power  dies  insol- 
vent  It  may  be   subjected  to   his   debts. 


though  this  is  questioned  Where  the  debts 
were  not  created  upon  faith  of  the  power. 
Wales'  Adm'r  V.  Bowdish's  Ex'r  (Vt)  17 
AtL  1000.  4  li.  B.  A.  82S.  But,  however  this 
may  be,  where  the  power  of  appointment 
Is  unlimited,  and  the  donee  is  at  liberty  to 
appoint  his  executor  to  execute  it,  it  Is  clear 
that  he  may,  by  will,  empow»-  his  execu^ 
tor  to  collect  and  distribute  the  fund.  It 
has  often  been  held  that,  where  the  donee 
of  a  general  power  of  appointment  ov» 
personalty  executes  the  power  and  appoints 
an  executor,  the  executor  Is  entitled  to  re- 
ceive the  fund.  Parw.  Powers,  p.  325;  In 
re  Hoskin's  Trusts,  5  Ch.  Div.  229,  6  Ch. 
DIv.  281;  Wllday  v.  Bamett,  L.  B.  6  Eq. 
193;  Glapp  v.  Ingraham,  126  Mass.  200. 
In  this  case  it  seems  evident  to  us  that  Mrs. 
Long's  will  empowers  her  executor  to  re- 
ceive the  $30,000.  In  the  devise  to  Hall  W. 
Walters  It  is  expressly  stated  that  the  money 
is  to  be  paid  to  him  by  her  executor  free 
from  all  debts  or  obligations  he  may  have 
Incurred  at  her  death,  and  then  In  the  clause 
appointing  the  executor  under  contract  made 
with  the  bank  it  is  expressly  stated  that 
she  empowers  it  "to  carry  out  the  provisions 
of  this  my  last  will."  These  words,  imme- 
diately following  the  bequests  of  the  $30,- 
000,  cannot  logically  be  understood  not  to 
Include  these  bequests.  We  therefore  con- 
clude that  the  circuit  court  did  not  err  In 
directing  the  money  to  be  paid  to  Mrs. 
Long's  executor. 

As  to  the  appeal  in  regard  to  the  attorney's 
fees,  we  do  not  see  that  any  substantial 
rights  of  appellants  were  prejudiced.  This 
appeal  is  mainly  rested  on  the  ground  that . 
the  court  erred  in  ordering  the  fund  paid  to 
Mrs.  Long's  executor,  and  therefore  that  the 
cost  thus  incurred  was  erroneously  adjudged 
to  be  paid.  This  contention,  as  we  have 
seen,  cannot  be  maintained,  and,  without 
elaborating  the  matter,  it  is  sufficient  to  say 
that  the  Judgment  of  the  court  as  to  the 
payment  of  the  cost  was  as  favorable  to  ap- 
pellants as  the  law  warranted  under  the 
view  of  the  case  that  we  have  Indicated. 

Judgment  affirmed. 


J.  8.  BBOWN  HARDWARE  CO.  v.  INDI- 
ANA STOVE  WORKS.! 
(Court  of  Giril  Appeals  of  Texas.    June  26, 
1902.) 

IIASTER    AND    SERVANT— TRAVBUNQ    SALI13- 
MAN— BNTICING  AWAY— RIGHT  OF  AC- 
TION—MALICB. 

1.  The  employment,  by  a  manufacturer  of 
stoves  and  fixtures  and  attachments  thereto,  of 
a  traveling  salesman  to  sell  its  wares,  while  it 
knew  tbat  such  salesman  was,  and  for  many 
years  had  been,  under  contract  with  certain 
wholesale  dealers  in  such  wares  to  devote  his 
entire  time  to  the  sale  of  their  goods,  does  not 
give  a  cause  of  action  to  such  dealers  against 


'  RehMfing  denied. 
[1.  See  Hatter  and  Servant.  voL  0,  Cent.  Ola.  il 
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such  maiiufactareni  for  damages  resulting  from 
the  breach  of  audi  contract  hj  inch  saleaman, 
or  the  loss  of  his  aerrlces,  even  though  tb«  act 
was  malicious. 

Appeal  from  district  court,  OalTeston  coun- 
ty; Robt  M.  Franklin,  Judge. 

Action  by  the  J.  S.  Brown  Hardware  Com- 
pany against  the  Indiana  Stove  Works.  From 
a  Judgment  In  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

F.  M.  Spencer  and  L.  B.  Trezevant,  for  ap- 
pellant. Mott  &  Armstrong,  H.  W.  Rhodes, 
N.  L.  Llndsley,  and  J.  B.  Williamson,  for  ap- 
pdlee. 

GARRETT,  0.  J.  The  J.  8.  Brown  Hard- 
ware Company  brought  this  action  In  the  dis- 
trict court  of  Galveston  county  against  the 
Indiana  Stove  Woriu  to  recover  damages,  and 
alleged  as  cause  that  defendant  enticed  away 
plalntiGF'8  servant.  A  general  demurrer  to  the 
petition  was  sustained  in  the  trial  court,  and 
judgment  was  rendered  for  the  defendant, 
from  which  the  plaintiff  has  appealed.  The 
demurrer  was  first  sustained  to  an  amended 
petition,  and,  the  plaintiff  having  filed  a  trial 
amendment,  the  demurrer  was  renewed,  and 
again  sustained,  and  final  Judgment  was  en- 
tered that  plaintiff  take  nothing  by  Its  suit 

PlaintifTs  amended  petition  was  In  sub- 
stance as  follows:  The  3.  S.  Brown  Hard- 
ware Company,  a  corporation,  complains  of 
the  Indiana  Stove  Works,  a  corporation,  and 
represents  that,  when  Its  original  peUtioja  was 
filed,  It  was  engaged,  and  for  many  years 
prior  thereto  was  engaged,  and  Is  now  en- 
gaged, in  the  business  of  selling  stoves,  stove 
fixtures  and  attachments,  and  all  kinds  of 
'hardware  at  wholesale,  in  the  city  and  county 
of  Galveston,  and  elsewhere  in  this  state,  and 
bad  established  an  extensive  and  profitable 
wholesale  business.  That,  dating  back  many 
years  prior  to  the  year  1887,  plaintiff  made 
and  entered  into  a  contract  with  one  Theo. 
Nash,  whereby,  for  a  valuable  consideration, 
Theo.  Na^  agreed  and  undertook  to  travel 
from  place  to  place  throughout  the  state  of 
Texas,  and  to  solicit  orders  for  its  goods,  and 
thereby  to  enable  plaintiff  to  sell  its  goods, 
and  the  said  Nash  agreed  and  undertook  to 
devote  his  time  and  service  exclusively  to 
plaintiff's  business;  that  said  contract  has 
been  continuously  since  it  was  made,  and  was 
when  plaintiff's  original  petition  was  filed,  in 
full  force  and  effect,  and,  but  for  the  griev- 
ance hereinafter  complained  of,  would  have 
enabled  plaintiff  to  make  large  profits  in  its 
business.  That  the  defendant,  the  Indiana 
Stove  Works,  was  engaged,  when  plaintiff's 
original  petition  was  filed,  and  for  many 
years  prior  thereto  had  been  engaged,  In  the 
business  of  manufacturing  and  selling  of 
stoves,  stove  fixtures,  and  attachments,  and 
through  Its  agent  and  representative,  one  J.  C. 
Gorham,  a  citizen  of  Texas,  was  engaged  lu 
soliciting  the  sale  of  its  wares  in  the  staie  of 
Texas,  and  was  so  engaged  during  the  period 
hereinafter  stated.    That  on  or  about  Janu- 


ary 2,  1892,  the  defendant,  0ie  Indiana  Stove 
Works,  Intending  and  contriving  to  defraud 
and  deprive  plaintiff  of  the  benefit  of  said  con- 
tract and  undertaking  of  said  Theo.  Nash, 
and  intending  and  contriving  to  Induce  said 
Theo.  Nash  to  violate  said  contract,  and  to 
abandon  his  undertaking  with  plaintiff,  and 
with  full  knowledge  that  said  Theo.  Kash  was 
then  In  the  employment  and  service  of  plain- 
tiff as  a  traveling  salesman,  enticed  and  lured 
said  Theo.  Nash  from  plaintiff's  service,  and 
Induced  him  to  violate  his  undertaking  with 
plaintiff,  and  to  engage  In  its  service  as  a 
traveling  salesman  for  the  Indiana  Stove 
Works;  and  plaintiff  alleges  that,  being  so 
enticed  from  plaintlfTs  service,  the  said  Tbea 
Nash  did  on  or  about  January  2,  1892,  while 
In  plaintiff's  service  and  employment,  enter 
upon  and  engage  in  the  business  of  seOlng  for 
defendant  Its  wares  In  this  state,  and  so  am- 
tinued  to  do  while  In  plaintiff's  service  and 
employment  until  the  year  1S97,  to  plaintifTs 
loss  and  damage  as  hereinafter  stated.  Plain- 
tiff alleges  that  during  a  period  of  five  years, 
extending  from  the  year  1887  to  the  year 
1892,  plaintiff  sold,  through  the  agency  of 
Theo.  Nash,  large  quantities  of  Its  wares  to 
Its  customera  in  this  state;  that  the  net 
profits  made  and  received  by  plaintiff  from 
the  sale  of  Its  wares  as  aforesaid  were,  during 
each  of  the  years  aforesaid,  on  an  average. 
the  sum  of  $7,578.^;  that  during  a  period  of 
five  years,  extending  from  the  year  1892  to 
the  year  1897,  plaintiff  sold,  through  the 
agency  of  said  Theo.  Nash,  a  certain  quantity 
of  its  wares  to  its  customers  In  this  state; 
and  plaintiff  alleges  that  the  net  profits  made 
and  received  by  plaintiff  from  such  sales  dur- 
ing each  of  the  years  last  above  stated  were, 
on  an  average,  $6,011.24.  That  the  difference 
between  the  net  profits  made  and  received  by 
plaintiff  from  sales  made  during  the  period 
aforesaid  from  the  year  1887  to  the  year  1892. 
and  the  period  aforesaid  from  the  year  1892 
to  the  year  1897,  was  an  actual  loss  of  and 
damage  to  plaintiff  In  the  sum  of  $12,837.10. 
That  said  loss  and  injury  was  brought  about 
and  inflicted  upon  plaintiff  by  the  aforesaid 
wrongful  act  of  defendant  in  enticing  the 
said  Theo.  Nash  from  plaintiffs  service  as 
aforesaid,  and  for  said  sum  of  112,837.10,  as 
its  actual  damage,  plaintiff  prays  judgment 
Plaintiff  alleges  that  the  act  of  enticing  the 
said  Theo.  Nash  from  plaintiff's  service  as 
aforesaid,  and  the  act  of  luring  him  into  de- 
fendant's service,  was  done  by  defendant  with 
the  purpose  and  Intention  of  benefiting  the 
defendant  at  plaintiff's  expense,  and  with  In- 
tentional disregard  of  plaintiffs  rlgbta,  and 
was  done  maliciously,  and  without  Just  cause 
or  excuse,  to  plaintiff's  injury  and  damage  In 
the  sum  of  $6,000,  which  plaintiff  claims  as 
exemplary  damages,  and  for  said  sum  prays 
Judgment.  That  the  employment  of  said 
Theo.  Nash  by  defendant  as  aforesaid  was 
without  plaintiffs  knowledge,  and  was  con- 
cealed from  plaintiff  untfi  the  year  1897,  when 
plaintiff  discovered  the  fact 
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The  trial  amendment  was  as  follows:  For 
many  years,  and  from  his  youth,  Theo.  Nash 
had  been  continuously  In  plalnttfTs  employ- 
ment, and  had  learned  the  business  of  plain- 
tiff, and  had  become  proficient  therein,  and  a 
Taloable  and  efficient  employ^  in  every  branch 
and  part  of  said  business.  That  prior  to  the 
year  1887,  and  for  a  stipulated  sum,  the  said 
Tbea  Mash  contracted  from  jear  to  year  with 
plaintiff  to  give  his  whole  and  exclusive  time 
to  plaintUTs  business  as  he  might  be  directed 
to  do,  and  as  a  drummer  or  traveling  sales- 
man In  the  state  of  Texas;  and  plaintiff  al- 
leges that  said  employment  continued  from 
year  to  year  at  a  stipulated  sum  and  the  pay- 
ment of  the  traveling  expenses  Incurred  by 
said  Theo.  Nash  as  such  traveling  salesman. 
Plaintiff  alleges  that  the  defendant,  in  the 
year  1892,  as  heretofore  stated,  secretiy  in- 
duced and  persuaded  said  Theo.  Nash,  whom 
defendant  knew  to  be  the  traveling  salesman 
for  plaintiff,  to  solicit  orders  In  the  state  of 
Texas  for  the  sale  of  defendant's  products 
and  wares,  and  continued  so  to  induce  the 
said  Theo.  Nash  without  the  knowledge  or 
consent  of  plaintiff,  and  no  fact  reached  plain- 
tiff, to  put  him  upon  inquiry  as  to  such  &i- 
ticement  and  employment  of  said  Theo.  Nash. 
That  the  said  Theo.  Nash  did  on  or  about 
January  2,  1892,  without  platntifTs  knowledge 
or  consent,  and  while  in  plalntifTs  service  and 
employment  enter  upon  and  engage  In  the 
business  of  soliciting  the  sale  of  defendant's 
wares,  and  in  selling  them  for  defendant  in 
the  state  of  Texas,  and  so  continued  to  do 
without  plaintiff's  knowledge  or  consent,  and 
by  defendant's  procurement,  until  the  year 
1897,  to  plaintiff's  loss  and  damage,  as  in 
plaintiff's  first  amended  petition  is  stated. 
Plaintiff  alleges  that  the  enticing  away  of 
said  Theo.  Mash  by  defendant  as  aforesaid 
was  without  the  knowledge  or  consent  of 
plaintiff,  and  was  concealed  from  plaintiff, 
and  was  not  discovered  by  plaintiff  until  the 
year  1S97,  when  plaintiff  discovered  that  from 
the  year  1892  to  the  year  1897  the  said  Theo. 
Nash  had  been  continuously  enticed  away 
from  plaintiff's  service  by  defendant,  and  ha4 
been,  by  and  through  such  enticement,  con- 
tinuonsly  in  the  pay  and  employment  of  de- 
fendant, all  of  which  plaintiff  alleges  to  be  the 
fact. 

The  sole  assignment  of  error  Is  that  the 
court  erred  In  sustahilng  the  general  demur- 
rer. The  proposition  under  the  assignment  of 
error  shows  that  the  appellant  rests  Its  case 
upon  the  enticement  of  Naah  from  the  em- 
ployment of  the  appellant  Its  proposition  is 
as  follows: 

"With  knowledge  that  Theo.  Nash  was  ap- 
pellant's traveling  salesman,  appellee  did  an 
UDgentlemanllke  act  and  a  fraudulent  act, 
and  an  Illegal  act  to  appellant's  loss  and  In- 
Jury,  In  inducing  Theo.  Nash,  while  In  appel- 
lant's employment  to  sell  for  appellee,  with- 
out appellant's  knowledge,  appellee's  wares, 
which  were  of  the  sort  he  was  then  employed 
to  sell  for  appellant  and  for  said  act  of  en- 


ticement appellant  has  an  action  at  law.  In 
other  words,  an  action  at  law  will  lie  in  be- 
half of  an  employer  or  master  against  any 
one  who  knowingly  interrupts  the  relation 
subsisting  between  such  master  and  his  serv- 
ant by  enticing  the  servant  from  performing 
his  duty  during  the  existence  of  such  rela- 
tion, whereby  the  master  Is  injured.  In  other 
words,  again,  appellee  owed  the  duty  to  ap- 
pellant not  to  procure  Theo.  Nash,  by  per- 
suasion, to  sell  appellee's  wares  while  in  ap- 
pellant's employment .  since  to  do  so  was  a 
fraud  upon  appellant,  and  since,  also,  as  Theo. 
Nash's  breach  of  his  contract  was  an  action- 
able wrong,  the  procuring  of  such  breach 
gives  a  cause  of  action- against  the  procurer." 
At  common  law,  or  at  least  from  the  pas- 
sage of  the  statute  of  laborers  In  the  reign 
of  Edward  III,  any  person  who  knowingly 
enticed  away  the  servant  of  another,  and 
thereby  Induced  blm  to  violate  his  contract 
with  his  master,  was  liable  to  the  master  for 
his  actual  loss  therefrom.  16  Am.  &  Eng. 
Enc.  Law,  1109,  note  1;  Wood,  Mast  & 
Serv.  {  230.  At  first  this  right  of  action 
applied  only  to  menial  servants,  and  took 
cognizance  of  the  relationship  between  the 
parties  as  master  and  servant  rather  than 
of  the  contract  between  them,  but  In  the 
year  1853  the  leading  case  of  Lumley  v. 
Oye,  2  El.  &  Bl.  216,  followed  by  Bowen 
7.  Hall,  6  Q.  B.  Div.  333,  In  1881,  established 
the  rule  that  "where  there  is  a  contract  be- 
tween two  persons  for  exclusive  personal 
service  to  be  rendered  by  the  one  to  the 
other,  an  action  lies  against  a  third  person 
[not  a  party  to  the  contract]  who  intention- 
ally Induces  the  former  party  to  break  his 
contract  so  as  to  cause,  as  the  natural  con- 
sequence of  the  breach,  loss  to  the  other." 
See  1  Eng.  Ruling  Cas.  70C  et  seq.,  where 
these  cases  are  reported  with  notes  of  the 
English  and  American  cases.  The  action  lies 
generally  in  this  country.  Lee  v.  West  47 
Ga.  311;  Walker  v.  Cronin,  107  Mass.  555; 
Bixby  V.  Dunlap,  56  N.  H.  456,  22  Am.  Rep. 
475;  Hasklns  v.  Royster,  70  N.  0.  601,  16 
Am.  Rep.  780;  and  other  authorities  cited 
In  the  American  note  In  1  Eng.  Ruling  Cas. 
728.  But  Judge  Cooley  In  bis  work  on  Torts 
(page  497)  says:  "An  action  cannot  in  gen- 
eral be  maintained  for  inducing  a  third  per- 
son to  break  his  contract  with  the  plaintiff; 
the  consequence,  after  all,  being  only  a  brok- 
en contract  for  which  the  party  to  the  con- 
tract may  have  his  remedy  by  suing  npon 
It"  This  Is  quoted  approvingly  by  the  court 
In  Chambers  v.  Baldwin,  91  Ky.  121,  15  S. 
W.  57,  11  L.  R.  A.  545,  34  Am.  St  Rep.  165, 
in  which  It  was  held  that  inducing  one  to 
break  his  contract  of  sale  of  goods  will  not 
afford  an  action  although  done  maliciously 
and  for  profit  but  without  force  or  fraud. 
The  appellant's  action  is  founded  on  the 
cases  of  Lnmley  v.  Gye,  supra,  Bowen  v. 
Hall,  supra,  and  Walker  ▼.  Cronin,  supra. 
But  pretermitting  the  question  of  Nash's  re- 
maining In  the  employment  of , the  appellant 
.digitized  by  v. 


808 


89  SOUTHWESTERN  REPORTER. 


^ez. 


and  his  giving  to  the  appellee  only  a  part 
of  his  services,  and  treating  the  case,  as  the 
appellant  treats  it,  as  one  of  damages  for 
the  enticement  of  a  servant  away  from  the 
service  of  a  master,  extended  in  Its  appli- 
cation by  the°  case  of  Lumley  t.  Gye  from 
menial  servants  to  servants  In  the  more  com- 
mon acceptation  of  the  term,  the  doctrine 
Is  still  inconsistent  with  the  free  institu- 
tions of  this  country,  as  tending  to  hold  the 
servant  In  bondage  to  the  master,  and  to 
prevent  blm  from  bettering  his  condition. 
We  are  of  the  opinion  that  those  cases  which 
deny  the  right  of  action  are  the  best  con- 
sidered cases,  and  are  more  In  accord  with 
the  spirit  of  our  Institutions.  Boyson  t. 
Thorn,  98  Cal.  578,  S3  Fac.  492,  21  L.  R. 
A.  233;    Chambers  y.  Baldwin,  91  Ky.  121, 

16  S.  W.  67,  11  L.  R.  A.  645,  84  Am.  St 
R^.  165;  Bourller  v.  Macauley,  91  Ky.  135, 
15  S.  W.  60,  11  L.  R.  A.  550,  34  Am.  St  Rep. 
171;  Raycroft  v.  Tayntor,  68  Vt  219,  35 
Atl.  53,  33  L.  R.  A.  225,  54  Am.  St  Rep. 
882.  Appellant's  action  was  for  the  entice- 
ment of  a  servant  away  from  the  employ- 
ment of  his  master,  and,  although  it  averred 
that  the  act  was  done  maliciously,  no  such 
acts  are  shown  by  the  averments  of  the 
petition  as  would  make  the  appellee  liable 
for  a  wanton  Interference  with  the  contract 
rights  of  another.  The  case  of  Lumley  t. 
Gye  Is  the  origin  of  the  doctrine  of  the 
liability  of  a  person  for  Interference  with 
the  contract  of  a  party  with  a  third  person, 
but  It  was  held  that  the  interference  must  be 
malicious.  There  has  been  much  discussion 
of  the  term  "malicious,"  and  the  etFect  of 
Lumley  v.  Gye  has  no  doubt  been  limited 
by  the  recent  decision  of  Allen  v.   Flood, 

17  Ehg.  Rulhig  Cas.  285,  in  that  it  is  held 
In  the  latter  case  that  "an  Inducement  to 
put  an  end  to  the  relation  of  master  and  serv- 
ant, not  Involving  a  breach  of  a  contract 
for  service,  and  not  accompanied  by  acts 
of  personal  violence,  or  constituting  an  at- 
tack upon  property,  is  not  actionable,  .even 
where  the  party  promoting  the  dissolution  of 
the  relation  is,  according  to  the  express  find- 
ing of  the  Jury,  actuated  by  malice."  The 
old  action  of  enticement  away  from  the  serv- 
ice of  the  master  did  not  depend  upon  the 
contract  for  service,  but  rather  upon  the 
status.  Following  up  the  doctrine  announ- 
ced In  Lumley  v.  Gye,  the  supreme  court 
of  the  United  States  declared  In  Angle  v. 
Railroad  Co.,  151  U.  S.  1.  14  Sup.  Ct  240, 
88  L.  Ed.  65,  that  If  one  maliciously  Inter- 
feres In  a  contract  between  two  parties,  and 
induces  one  of  them  to  breach  that  contract 
to  the  Injury  of  the  other,  the  party  Injured 
can  maintain  an  action  against  the  wrong- 
doer. But  the  interference  in  that  case  as 
alleged  in  the  bill,  which  was  held  to  be 
good  on  demurrer,  consisted  of  acts  wrongful 
In  themselves,  independently  of  the  motives 
that  may  have  prompted  them,  to  wit,  that 
the  Omaha .  Company  had  conspired  with 
and  bribed  certain  otQcials  of  the  Portage 


Company  to  wrest  the  land  grant  from  the 
Portage  Company,  and  to  prevent  Angle 
from  completing  his  contract;  and  the  sub- 
sequent history  of  the  case  shows  that  it 
was  finally  decided  In  favor  of  the  defendant 
upon  the  failure  of  the  plaintiff  to  sustain 
the  specific  charge  that  the  Omaha  Company 
had  bribed  certain  officials  of  the  Portage 
Company.  Same  case  on  second  appeal,  36 
C.  0.  A.  438,  94  Fed.  717.  See,  also.  Farm- 
ers' Loan  &  Trust  Co.  v.  Chicago,  P.  &  S.  R. 
Co.,  163  U.  S.  32,  16  Sup.  Ct  917,  41  L.  Ed.  60. 
The  cases  bearing  upon  the  question  are  very 
numerous,  and  are  frequently  collated  un- 
der the  general  rule  that  where  a  stranger 
wantonly  interferes  with  the  status  of  con- 
tracting parties,  by  Inducing  or  persuading 
one  of  them  to  break  the  agreement  he  is 
liable  to  the  person  damaged,  as  In  54  Cent 
Law  J.  429,  and  in  33  Am.  Law  Rev.  885. 
But  It  Is  believed  that  an  analysis  of  the 
leading  cases  will  show  that  no  recovery 
can  be  bad  unless  the  contracting  party  was 
induced  to  break  his  contract  by  deceit  com- 
pulsion, or  intimidation.  Cooley,  Torts,  497; 
Chambers  v.  Baldwin,  91  Ky.  121,  16  S.  W. 
57,  11  L.  R.  A.  545,  34  Am.  St.  Bep.  165; 
Guethler  v.  Altman  Ctnd.  App.)  60  N.  E.  %5, 
84  Am.  St  Rep.  313;  Boyson  v.  Thorn,  9S 
Cal.  578,  33  Pac.  492.  21  L.  R.  A.  233;  Per- 
kins V.  Pendleton,  38  AtT.  96,  60  Am.  St 
Rep.  252;  Glencoe  Land  &  Gravel  Co.  v. 
Hudson  Bros.  Commission  Co.,  188  Mo.  439. 
40  S.  W.  93,  36  L.  R.  A.  804,  00  Am.  St 
Rep.  560;  Raycroft  v.  Tayntor,  88  Vt  219. 
35  Atl.  53,  33  L.  R.  A.  225,  54  Am.  St  Rep. 
882;  Harvester  Co.  v.  Melnhardt  60  How. 
Prac.  168;  Angle  v.  Railroad  Co.,  151  U. 
S.  1,  14  Sup.  Ct  240,  38  L.  Ed.  55;  Id.,  36 
C.  C.  A.  438,  94  Fed.  717;  Farmers'  Loan 
&  Trust  Co.  V.  Chicago,  P.  &  S.  R.  Co.,  163 
U.  8.  32,  18  Sup.  Ct  017,  41  L.  Ed.  60. 

PlaintiCfs  trial  amendment  is  addressed 
exclusively  to  the  old  action  of  the  entice- 
ment of  a  servant  away  from  the  service 
of  the  master,  without  even  alleging  that  it 
was  done  mialiciously.  but  the  petition  con- 
tains the  averment  that  the  "Indiana  Stove 
Works,  intending  and  contriving  to  defraud 
and  deprive  plaintiff  of  the  benefit  of  said 
contract"  etc.,  with  knowledge  enticed  and 
lured  said  Theo.  Nash  from  plalntUTs  serv- 
ice, and  induced  him  to  violate  his  under- 
taking, etc.  No  facts  are  set  out  that  would 
show  any  deceit,  force,  or  Intimidation  prac- 
ticed upon  Nash  by  the  defendant;  nor  la 
there  a  conspiracy  or  any  collusion  shown 
between  the  defendant  and  Nash  to  defraud 
the  plaintiff.  For  aught  that  appears  hi  the 
petition,  the  defendant  may  have  believed, 
as  did  the  plaintiff,  that  Nash  was  exclusive- 
ly in  Its  service.  No  wanton  or  malldons 
Interference  with  the  plalntifTs  contract  with 
Nash  is  shown  by  any  averment  in  the  peti- 
tion. As  a  basis  for  exemplary  damages,  It 
was  alleged  that  the  act  of  the  defendant 
was  done  with  the  purpose  and  Intention  of 
benefiting  the  defendant/«t  plalntlCa  ez- 
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pense,  and  with  intentional  disregaid  of 
plaintiff's  rights,  and  was  done  malicionslT' 
and  without  Just  cause  or  excuse.  This  aver- 
ment relates  solely  to  the  motive  with  which 
the  act  was  done.  The  act  complained  of 
was  simply  the  hiring  of  Nash  with  the 
knowledge  that  he  was  In  the  employ  of 
the  plaintiff,  and  does  not  bring  the  case 
within  the  rule  of  the  most  approved  Amer- 
ican cases.  We  conclude  that  even  if  the 
old  action  of  damage  for  the  enticement  of  a 
servant  away  from  the  service  of  his  master 
should  be  upheld  In  this  state,  and  the  partial 
employment  of  a  servant  should  furnish  suf- 
ficient ground  for  such  action,  the  rule  does 
not  extend  beyond  the  strict  relation  of  mas- 
ter and  servant  In  menial  service,  and  does 
not  Include  a  person  rendering  such  services 
as  were  rendered  by  Nash  to  the  plaintiff 
in  this  case,  and  that  it  malces  no  difference 
with  what  motive  the  defendant  acted  In 
enticing  Nash  from  the  employment  of  the 
plaintiff;  and  further,  that  no  facts  are  al- 
leged to  bring  the  case  within  the  rule  of 
wanton  Interference  by  the  defendant  In  a 
contract  between  the  plaintiff  and  a  third 
person.  Even  if  the  averment  made  for  the 
purpose  of  la.Ting  a  basis  for  exemplary 
damages— that  the  act  was  done  maliciously 
— sbonld  lie  regarded  as  applying  to  the  ac- 
tion for  actual  damages,  the  act  itself  should 
appear  to  be  wanton  and  wrongful,  and  the 
mere  averment  that  It  was  done  with  a  mali- 
cious motive  will  not  give  a  cause  of  action 
where  there  was  none  before.  We  deem  it 
unnecessary  to  pass  upon  the  question  of 
damages.  For  the  reasons  stated,  the  Judg- 
ment of  the  court  below  wUI  be  affirmed. 
Affirmed. 


KROBOBR  r.  TEXAS  &  P.   RT.  GO.i 

(Court  of  Civil  Appeals  of  Texas.    June  20, 
1902.) 

RAILROADS-INJURT  TO  PERSON  ON  TRACK- 
INSTRUCTIONS— NKOLIOBNCE  —  MEASURE  OF 
COMPANY'S  UABIUTT— CONTRIBUTORY  NBO- 
LIQENCE— BURDEN  OF  PROOF. 

1.  The  reiterating,  in  instructions,  in  an  ac- 
tion against  a  railway  company  for  running 
over  a  pedestrian  on  its  traclcs  by  a  train,  of 
the  principles  of  law  applicable  to  the  issue  of 
contributory  negligence,  is  erroneous,  as  giving 
it  undne  prominence. 

2.  A  railway  company  is  liable  for  running 
over  a  pedestrian  on  its  tracks  by  a  train, 
though  be  is  intoxicated,  and  guilty  of  con- 
tributory negligence,  unless  its  servants,  after 
discovering  his  peril,  use  every  reasonable 
means,  consistent  with  the  safety  of  the  train, 
to  prevent  the  injury. 

3.  Where,  in  an  action  for  running  over  a 
pedestrian  on  the  tracks,  the  evidence  showed 
that  the  track  along  which  the  pedestrian  was 
walking  was  commonly  used  by  the  public, 
without  restriction  to  any  particular  portion 
of  the  roadbed,  with  the  consent  of  the  company, 
an  instruction  that,  if  the  roadl>ed  was  wide 
enough  to  leave  sufficient  room,  in  good  condi- 
tion for  walking,  outside  the  ties,  so  that  pe- 
destrians might  pass  trains  in  safety,  it  was 
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the  duty  of  pedestrians  to  use  such  space,  and 
that  a  pedestrian  walking  between  the  rails 
was  a  trespasser,  was  erroneous,  it  being,  in 
effect,  stating  that  a  pedestrian  walking  be- 
tween the  rails  was  guilty  of  contributory  ne^ 
ligence. 

4.  A  plaiutifF  in  an  action  for  being  run  over 
by  a  ti-ain  while  walking  on  its  tracks  has  not 
the  burden  of  proving  by  a  preponderance  of 
the  evidence  that  he  was  not  guilty  of  contrib- 
utory negligence. 

6.  A  railwa^r  company  is  liable  for  ruhning 
over  a  pedestrian  on  its  tracks  when  he  is  not 
a  trespasser,  nor  guilty  of  contributory  negii- 
gence,  if  its  servants  are  negligent  in  running 
the  train  at  an  unlawful  speed,  or  in  failing 
to  keep  a  proper  lookout,  and  such  negligence 
causes  the  injury,  though  the  trainmen,  after 
discovering  his  peril,  use  every  reasonable  means 
to  prevent  the  injury. 

Appeal  from  Gregg  county  court;    J.  F. 

Smith,  Judge. 

Action  by  John  Kroeger  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

Judson  H.  McHaney,  J.  M.  Hufflngton,  and 
O.  B.  Turner,  for  appellant  Duncan  &  Jones, 
(or  appellee.  - 


PLEASANTS,  J.  This  is  a  suit  to  recover 
damages  for  Injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  appellee.  Ap- 
pellant, while  walking  along  appellee's  track 
In  the  town  of  Longvlew,  was  struck  by  one 
of  Its  engines  drawing  a  train  which  was 
passing  through  said  town,  and  thereby  re- 
ceived the  Injuries  complained  of  In  his  peti- 
tion. The  portion  of  appellee's  track  along 
which  appellant  'was  walking  at  the  time  he 
was  struck  was  commonly  used  by  the  public 
as  a  highway,  with  the  knowledge  and  con- 
sent of  the  appellee.  Appellant's  statement 
as  to  the  manner  In  which  the  accident  oc- 
curred Is  as  follows:  "When  I  was  Just  be- 
low the  trestie.  Just  opposite  the  old  laundry, 
I  heard  a  train  coming  at  a  very  rapid  rate 
of  speed,  and  In  my  fright  I  suddenly  turned 
my  head  and  saw  It  I  saw  the  light  and 
beard  the  train.  It  was  running  15  or  20 
miles  an  hour;  not  less  than  16  miles.  I 
have  run  a  locomotive  engine  as  engineer,  and 
I  knew  well  the  speed  the  train  was  making. 
I  railroad  myself.  I  ran  a  locomotive  6  years. 
The  train  was  250  or  300  feet  from  me  when 
I  first  saw  It.  When  I  saw  the  train,  I  sud- 
denly turned,  and  made  a  quick  step  to  get 
out  of  the  way  of  the  train,  and  fell  with  my 
head  and  arms  Inside  of  tiie  track,  left  side 
on  the  rail.  I  moved  my  back  towards  the 
engine,  and  I  moved  quickly,  and  tried  to  get 
out  and  off  the  rail  to  the  right  towards  the 
south,  and  I  made  a  quick  effort  to  get  out  of 
the  way  of  the  engine.  I  was  not  struck  by 
the  cowcatcher,  but  some  timber  on  the  side 
of  the  engine,  or  part  of  the  engine.  If  that 
train  had  been  running  6  miles  an  hour,  I 
never  would  have  been  struck  and  Injured,  as 
I  would  have  had  time,  If  the  train  had  only 
given  me  another  second  or  two,  to  have  been 
out  of  the  way.    I  do  not  think  that  the  speed 


810 


eO  SOUTHWESTERN  REPOBTBR. 


Cttx. 


of  the  train  was  checked  from  the  time  I  flist 
saw  It  and  fell  until  I  was  struck.  I  was 
listening  to  It  all  the  time,  and  was  frighten- 
ed, and  was  doing  all  I  could  to  get  out  of 
the  way."  The  town  of  Longriew  had  an  or- 
dinance in  force  which  forbids  the  running  of 
trains  through  said  town  at  a  greater  rate  of 
speed  than  six  miles  an  hour.  The  evidence 
Is  conflicting  as  to  the  rate  of  speed  at  which 
the  train  was  moving  when  it  struck  appel- 
lant, and  there  Is  also  evidence  which  tends 
to  show  that  appellant  was  intoxicated  at  the 
time  of  the  accident,  and  that  bis  fall  upon 
the  track  may  have  been  due  to  his  being 
under  the  influence  of  liquor.  The  engineer 
testified  that  when  be  first  saw  appellant  he 
was  about  400  feet  from  him;  that  he  did  not 
know  what  the  object  was  when  he  first  saw 
it  upon  the  track,  and  did  not  discover  it  was 
a  man  until  he  was  within  70  feet  of  him,  and 
he  then  did  everything  in  bis  power  to  stop 
the  train.  None  of  the  other  operatives  of 
the  train  seem  to  have  seen  appellant  before 
he  was  struck.  The  petition  alleges  that  ap- 
pellee's employes  were  negligent  in  not  keep- 
ing a  proper  lookout.  In  not  giving  signals  as 
required  by  law,  In  failing  to  use  proper  care 
to  stop  the  train  after  they  discovered  appel- 
lant's peril,  and  in  running  the  train  at  a 
reckless  and  unlawful  speed  through  the  town 
of  Longvlew.  Appellee's  answer  contains 
general  and  special  exceptions,  general  denial, 
and  plea  of  contributory  negligence,  in  which 
it  is  averred  that  appellant's  Injury  was  occa- 
sioned by  his  own  negligence  In  going  upon 
appellee's  track  in  a  state  of  intoxication,  and 
lying  down  upon  the  track,  and  failing  to 
leave  same  upon  the  approach  of  the  train. 
The  trial  of  the  cause  by  a  Jury  In  tbe  court 
below  resulted  In  a  verdict  and  Judgment  in 
favor  of  appellee. 

We  shall  not  consider  tbe  various  assign- 
ments of  error  categorically,  nor  In  detail,  but 
will  In  a  general  way  point  out  the  errors 
which.  In  our  opinion,  require  a  reversal  of 
the  Judgment;  and  for  the  guidance  of  tbe 
court  below  upon  another  trial  will  state  the 
general  principles  of  law  applicable  to  the  case 
as  made  by  tbe  pleadings  and  evidence.  At 
the  request  of  appellee  the  trial  court  gave 
the  Jury  the  following  Instruction:  "If  a  per- 
son go  upon  a  railroad  track  In  a  state  of  In- 
toxication, and  sits  down  upon  the  track,  and 
goes  to  sleep,  and  is  struck  by  a  train,  then 
the  railroad  company  would  not  be  liable,  un- 
less, after  the  servants  of  defendant  saw  bis 
peril,  they  took  no  steps  to  avoid  the  acci- 
dent; but,  if  they  did  not  see  blm  in  time  to 
avoid  tbe  accident,  the  railroad  company 
would  not  be  liable."  The  court  had  in  sev- 
eral previous  paragraphs  of  his  charge  told 
the  Jury  that,  if  appellant  was  Intoxicated  at 
the  time  of  the  accident,  and  his  intoxicated 
condition  contributed  to  his  injury,  he  could 
not  recover,  unless  the  evidence  showed  that 
appellee's  employes,  after  they  discovered  ap- 
pellant's perilous  position,  failed  to  use  proper 
care  to  prevent  the  injury.   Appellee  was  enti- 


tled to  have  the  Issue  of  contributory  negli- 
gence growing  out  of  the  alleged  Intoxlcatioo 
of  appellant  fully  presented  to  tbe  Jury,  but 
the  court  should  not,  by  giving  repeated  char- 
ges upon  said  Issue,  have  empbasixed  Its  im- 
portance, and  given  It  undue  prominence. 
The  practice  of  repeating  and  reiterating  in 
a  charge  the  principle  of  law  applicable  to 
any  particular  issue  In  a  case  has  been  uni- 
formly condemned,  because  it  la  likely  to  lead 
the  Jury  to  believe  that,  in  the  opinion  of  tbe 
court,  tbe  evidence  in  the  case  estabUsbes 
facts  which  require  tbe  appllcatloa  of  the 
proposition  of  law  thus  sought  to  be  impress- 
ed upon  their  minds;  and  the  spirit;  if  not 
the  letter,  of  the  statute,  which  forbids  the 
court  to  charge  upon  the  weight  of  tbe  evi- 
dence is  thus  violated.  Powell  v.  Messer's 
Adm'r,  18  Tex.  401;  Traylor  t.  Townsend.  61 
Tex.  144;  Hays  v.  Hays,  66  Tex.  607,  1  8. 
W.  896;  Cross  v.  Kennedy  (Civ.  App.)  66  S. 
W.  318,  8  Tex.  Ct  Rep.  919.  The  charge 
quoted  is  further  erroneous  in  that  it  does 
not  correctly  state  the  measure  of  tbe  duty  of 
appellee's  employes  after  they  discov^^  ap- 
pellant's danger.  Under  this  charge.  If  tbe 
operatives  of  tbe  train  took  any  steps  to  pre- 
vent the  injury  after  they  discovered  the  peril 
of  appellant,  appellee  would  not  be  liable. 
The  law  required  them  to  use  every  reasona- 
ble means  In  their  power,  consistent  with  tbe 
safety  of  the  train,  to  prevent  the  injury,  aft- 
er they  discovered  appellee's  peril,  and  tbe 
Jury  sbould  not  have  been  told  that  the  ap- 
pellee would  only  be  liable  in  case  tbe  serv- 
ants "took  no  steps  to  avoid  the  accident" 
Railway  Co.  v.  Jacobson  (Civ.  App.)  86  S.  W. 
1111,  4  Tex.  Ct  Rep.  126;  Railway  Ca  v. 
Watkins,  88  Tex.  24,  29  a  W.  232;  Same  v.. 
Breadow,  90  Tex.  27,  36  S.  W.  410. 

The  court  also  gave  tbe  Jury  tbe  following 
instruction:  "Gentlemen  of  the  Jury,  you  are 
fnrtber  charged  that,  although  yon  may  be- 
lieve from  the  evidence  that  tbe  defendant's 
road  from  Longvlew  Junction  to  Liongview 
was,  and  had  been  for  some  years,  habitual- 
ly used  by  pedestrians  going  to  and  from 
Longvlew  and  the  Junction;  and  if  you  fur- 
ther believe  from  the  evidence  that  defend- 
ant's roadbed  Is  wide  enough  so  as  to  leave 
sufiSdent  room.  In  good  condition  for  walking, 
outside  of  the  edge  of  the  ties,  so  that  pedes- 
trians might  pass  trains  In  safety,— then  yoD 
are  charged  that  It  Is  the  duty  of  such  pedes- 
trians to  use  such  space,  and  they  would  be 
trespassers  in  walking  down  the  track  and 
between  the  rails;  and  If  you  believe  that  the 
plaintiff  was  walking,  and  fell  or  laid  down 
on  the  track,  between  Longvlew  station  and 
Longvlew  Junction,  then  you  are  charged  that 
the  railway  company's  employes  owed  him  no 
further  duty  than  to  use  all  means  to  stop  tbe 
train  after  they  saw  his  peril,  and  that  be 
would  not  leave  tbe  track;  and  If  you  believe 
from  the  evidence  that  plalntlfiTs  oondltion 
and  position  on  tbe  track  was  caused  by  his 
drinking  or  being  drunk,  then  defendant 
would  not  be  liable  for  his  jnjoriea  unlass  tbe 
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engineer  and  KrvantB  In  charge  of  the  engine 
willfully  and  maliclooBly  ran  the  train  orer 
him  after  dlacoTering  his  peril."  The  undls- 
pnted  evidence  shows,  and  It  was  admitted  by 
aiipellee  apon  the  trial,  that  the  portion  of  the 
tnck  along  which  appellant  was  walking 
when  the  accident  occurred  was  commonly 
used  by  the  public,  with  the  knowledge  and 
consent  of  appellee,  as  a  public  highway,  and 
It  was  error  for  the  court  to  Instruct  the  Inry 
that  appellant  should  be  regarded  as  a  tres- 
passer unless  the  eTldence  showed  that  he 
used  that  portion  of  the  track  which  was 
suitable  and  safest  for  pedestrians.  The  evi- 
dence and  the  admission  of  appellee  as  to  the 
use  of  the  track  by  the  public  was  not  re- 
stricted to  any  particular  portion  of  the  road- 
bed, and,  conceding  that  the  evidence  raised 
the  issne  of  negligence  on  appellant's  part  in 
walking  between  the  rails,  the  jury  should 
not  have  been  told  that  it  was  appellant's  duty 
to  have  walked  on  the  outside  of  the  rails  If 
the  roadbed  was  wide  enough  to  leave  suffi- 
cient room,  in  good  condition  for  walking, 
ontslde  the  ties,  for  this  was  in  effect  telling 
them  that  he  wonld,  as  a  matter  of  law,  be 
guilty  of  contributory  negligence  In  walking 
down  the  center  of  the  track  between  the 
rails.  As  before  stated,  the  law  required  the 
operatives  of  the  train  to  use  every  reasonable 
means  In  their  power,  consistent  with  the 
safety  of  the  train,  to  prevent  the  injury  to 
appellant,  after  they  discovered  his  peril;  and 
it  was  manifestly  erroneous  for  the  court  to 
tell  the  Jury  in  this  charge,  as  he  did  In  sev- 
eral others  given  at  the  request  of  the  appel- 
lee, that,  if  appellant's  "condition  and  posi- 
tion on  the  track  was  caused  by  his  drink- 
ing and  bdng  dnmk,  the  defendant  would  not 
be  liable  for  his  Injuries  unless  the  engineer 
and  servants  in  charge  of  the  engine  willfully 
and  maliciously  ran  over  him  after  discover- 
ing his  peril."  Ordinary  care  under  circum- 
stances of  this  kind  would  Impose  upon  the 
operatives  of  the  train  the  duty  to  make  every 
reasonable  effort  to  prevent  the  injury,  while 
this  charge  only  requires  them  to  refrain  from 
wQIfnlly  and  m'alidously  causing  the  injury. 
Such  a  doctrine  is  unsupported  by  authority, 
and  is  abhorrent,  and  shocking  to  the  enlight- 
ened conscieDce.  The  common-law  rule  that 
owners  of  premises  owe  no  further  duty  to 
trespassera  than  to  refrain  from  willfully  in- 
juring them  applies  only  to  the  duty  of  the 
owner  In  regard  to  the  safe  condition  of  the 
premises,  and  cannot  be  extended  to  protect 
persons  who,  seeing  the  Immediate  peril  In 
which  a  fellow-belng  is  placed  by  any  act  of 
theirs,  however  Innocent  and  lawful  in  Itself, 
negligently  fail  to  make  every  reasonable  ef- 
fort to  prevent  the  threatened  Injury.  The 
court  should  not  have  instructed  the  jury  that 
appdiee  would  not  be  liable  if  the  appellant 
went  upon  and  voluntarily  lay  down  on  the 
track,  and  thereby  contributed  to  his  Injury, 
because  no  such  issue  was  raised  by  any  evi- 
dence In  the  case. 
It  was  manifest  error  for  the  court  to 


charge  the  Jury  that  the  burden  of  proof  was 
upon  the  appellant  to  show  by  a  preponder- 
ance of  the  evidence  that  he  was  not  guilty 
of  contributory  negligence.  Railroad  Co.  v. 
Shleder,  88  Tez.  1S2,  80  S.  W.  902,  28  L.  R. 
A.  S38.  If  appellant  was  not  a  trespasser  up- 
on appellee's  track,  and  was  not  guilty  of 
contributory  negligence  in  falling  to  leave  the 
track  when  he  saw  the  train  approaching,  and 
appellee's  employes  were  negligent  In  running 
the  train  at  an  unlawful  rate  of  speed,  or  in 
falling  to  keep  a  proper  lookout  to  discover 
appellant,  and  such  negligence  caused  the  in- 
jury, appellee  would  be  liable  therefor,  not- 
withstanding the  operatives  of  the  train  may 
have  used  every  reasonable  effort  to  stop  the 
train  after  they  discovered  appellant's  peril. 
Railroad  Co.  v.  Hewitt,  67  Tex.  478,  3  S.  W. 
706,  60  Am.  Rep.  82;  RaUway  Co.  v.  Mat- 
thews (Civ.  App.)  66  S.  W.  688,  4  Tex.  Ct 
Rep.  1S2.  If  the  appellant  was  guilty  of  con- 
tributory negligence  in  going  upon  the  track 
In  a  state  of  intoxication,  and  by  reason  of 
such  condition  he  fell  upon  the  track,  and 
was  unable  to  leave  same  before  he  was 
struck  by  the  train,  appellee  would  not  be  lia- 
ble for  tiie  Injury  unless  the  operatives  of  the 
train  failed  to  use  proper  care  to  stop  the 
train  after  they  discovered  appellant's  peril. 
If,  after  the  discovery  of  appellant's  peril,  the 
operatives  of  the  train  failed  to  use  every  rea- 
sonable means  In  thetar  power,  consistent  with 
the  safety  of  the  train,  to  prevent  the  injury, 
appellee  would  be  liable  therefor,  notwith- 
standing the  fact  that  the  injury  would  not 
have  occurred  but  for  the  negligence  of  the 
appellant  in  going  upon  the  track  in  an  in- 
toxicated condition,  In  such  case  the  negli- 
gence of  the  appellant  would  only  be  regarded 
as  remotely  contributing  to  the  injury,  the  di- 
rect and  proximate  cause  of  the  injury  being 
the  negligence  of  the  employte  In  falling  to 
stop  the  train.  Railway  Co.  v.  Danshank 
(Tex.  Civ.  App.)  25  S,  W.  297. 

Upon  another  trial  of  the  case  these  prin- 
ciples of  law  should  control  the  court  in  his 
instruction  to  the  jury.  For  errors  In  the 
charge  of  the  court  before  indicated,  the  judg- 
ment of  the  court  below  Is  reversed,  and  this 
cause  remanded  for  a  new  trial.  Reversed 
and  remanded. 


OWBN8  V.  POLBT.» 

(Court  of  Civil  Appeals  of  Texas.    June  19, 
1902.) 

FRAUDULENT  CONVHYANCH  —  CONCBAIiMHNT 
—RIGHTS  OF  CREDITORS. 
1.  Where  the  owner  of  land,  in  contempla- 
tion of  insolvencr,  signed  and  acknowledged  a 
deed  thereof,  which  he  retained  in  his  posses- 
sion more  than  a  year,  and  then  recorded,  and 
thereafter,  without  consideration,  delivered  it 
to  the  grantee,  a  creditor  of  such  grantor,  the 
debt  having  been  contracted  between  the  date 

>  Rehearing  denied. 

f  L  See   Fraudulent  CooTerancea,   voL   M,   Cant. 
Die.  i  490. 
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of  the  deed  and  date  of  dellyeiT,  on  thereafter 
recovering  judgment  on  such  dent,  may  attack 
such  deed  as  fraudulent,  and  have  tbt  land 
sold  to  pay  his  judgment. 

Appeal  from  district  court,  Harris  comity; 
Wm.  H.  Wilson,  Judge. 

Action  by  Fat.  Owens  against  John  J. 
Foley.  From  a  Judgment  for  defendant, 
plainticr  appeals.    Affirmed. 

Glllaspie  &  Davenport  and  Hamblen  & 
Hamblen,  for  appellant  O.  T.  Holt  and  U 
B.  Moody,  tor  appellee. 

OARRETT,  0.  3.  This  was  an  action  of 
trespass  to  try  title,  brought  by  the  appel- 
lant  against  the  appellee  to  recovM  a  part 
of  certain  lots  In  the  city  of  Houston.  John 
Owens  was  common  source  of  title,  which 
was  conveyed  to  him  January  81,  1SD3.  He 
became  Indebted  to  the  appellee  between  De- 
cember 23,  1895,  and  November  23,  1886, 
in  the  sum  of  $300,  and  on  the  latter  date 
executed  bis  note  to  the  appellee  for  that 
amount  The  appellee  brought  suit  upon  the 
note  and  recovered  Judgment  thereon  against 
John  Owens  October  7,  1897,  and  the  land 
was  afterwards,  July  1,  1001,  sold  under 
this  Judgment  and  bought  by  the  appellee. 
The  appellant  was  a  brother-in-law  of  John 
Owens,  and  had  resided  with  him  for  20 
years.  On  December  23,  1893,  John  Owens, 
in  contemplation  of  Insolvency,  signed  and 
acknowledged  a  deed  to  the  appellant  tor 
the  property  in  controversy,  which  he  re- 
tained in  his  possession  until  April  8,  1897, 
when  he  placed  It  of  record,  and  afterwards 
delivered  it  to  Pat  Owens,  the  appellant 
This  deed  was  without  consideration,  and 
John  Owens  afterwards  received  the  rents 
of  the  property,  and  exercised  ownership 
over  the  same,  and  the  deed  Itself,  after 
its  record,  was  shown  on  one  occasion  In  a 
transaction  involving  the  lots  in  controversy 
to  have  been  in  the  possession  of  a  son  of 
John  Owens,  named  Pat  J.  Owens,  who 
claimed  to  be  the  grantee  named  in  the 
deed.  On  May  2S,  1897,  John  Owens,  hav- 
ing become  Insolvent,  made  an  assignment 
for  the  benefit  of  creditors.  As  found  by 
the  trial  Judge,  the  deed  from  John  Owens 
to  Pat  Owens  was  not  a  bona  fide  transac- 
tion, and  was  made  in  anticipation  of  the  in- 
solvency of  John  Owens,  and  for  the  purpose 
of  covering  np  bis  property,  and  putting  it 
beyond  the  reach  of  his  creditors;  and  both 
the  grantor  and  grantee  concurred  in  this 
intention.  We  find  that  the  conclusions  of 
the  trial  Judge  are  fully  sustained  by  the 
evidence.  It  was  also  shown  that  while  the 
deed  is  dated  December  23,  1895,  and  was 
acknowledged  on  that  date,  John  Owens  re- 
tained possession  of  it,  and  that  It  was  never 
delivered  to  the  appellant  until  after  It  bad 
been  recorded.  When  it  was  recorded,  it  was 
returned  to  John  Owens,  and,  although  the 
appellant  testified  that  after  ita  record  the 
deed  had  been  delivered  to  him,  It  was  found 


in. the  possession  of  Pat  J.  Owens,  a  son 
of  John  Owms,  who  claimed  to  be  the  gnn- 
tee.  A  deed  does  not  take  effect  until  de- 
livery, and  the  appellee  therefore  bad  the 
right  to  attack  the  conveyance  as  ttsndnlent 
and  void  as  to  him,  and  the  Judgment,  ex- 
ecution, and  sherUTs  deed  were  admissible 
in  evidence  to  show  that  the  appellee  had 
acquired  the  title  at  the  sheriff's  sale  of  the 
property.  The  evidence  does  not  show  lim- 
itation In  favor  of  the  appellant 

There  is  no  error  In  the  Judgment  ud  it 
will  be  affirmed.    Affirmed. 


LEFORCB  V.  ANDREWS  et  al. 

(Ck>urt  of  Appeals  of  Indian  Territory.   Sept 

25,  1902.) 

APPIEAI<-RBCORI>-BILL  OF  KXCBPTIONS-HO- 
TION  FOR  NBW  TRIAL. 
1.  Where  the  only  errors  complained  of  are 
the  giving  of  certain  instractions  and  the  re- 
fusal of  others,  and  the  motion  for  new  trial 
is  not  made  a  part  of  the  record  by  a  bill  of 
exceptions,  there  being  no  error  appairent  in  tlie 
record,  the  appeal  will  be  dismissed. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  Joseph  A.  Oill,  February  20^ 
1901. 

Action  by  J.  A.  Leforce  against  Homer 
Andrews  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Appeal  dis- 
missed. 

Smith  A  McCnlloch  and  Hntchings,  West 
ft  Parker,  for  appellant  G.  B.  Denlson,  for 
appellees. 

RAYMOND,  J.  On  the  18th  of  January, 
1900,  the  plaintiff  filed  his  complaint  in  the 
office  of  the  clerk  of  the  Northern  district 
of  the  Indian  Territory,  at  Ytnlta,  as  fbl- 
lows:  "Comes  now  the  plaintifl  and  states: 
That  all  parties  to  this  action  are  clttzena 
of  the  Cherokee  Nation,  and  that  the  defend- 
ants reside  nearer  Vlnita  than  any  other 
place  where  a  United  States  court  is  held. 
That  he  is  the  owner  of  the  following  de- 
scribed premises,  to  wit:  A  certain  im- 
provement situated  about  ten  miles  northwest 
of  Vlnita,  Ind.  T.,  on  the  west  side  of  Cabbi 
creek,  and  bounded  as  follows:  On  the 
south  by  the  improvements  of  laucy  Miles, 
on  the  east  by  the  improvements  of  Enoch 
Sutherland,  on  the  west  by  the  Improve- 
ments of  Mrs.  David  Saulsberry,  and  on 
the  north  by  the  Improvements  of  John  Weir, 
consisting  of  about  three  hundred  and  sixty 
acres  of  inclosed  land,  situated  in  Ooowets 
coowee  district  Cherokee  Nation,  Ind.  T. 
That  the  plaintiff  is,  entitled  to  the  bnmedlate 
possession  of  said  premises.  That  the  de- 
fendants obtained  peaceable  possesion  of 
said  premises,  while  plaintiff  was  the  owner 
and  In  possession  of  the  same,  in  the  fkll 
of  1897,  which  possession  and  occupation 
by  the  defendants  the  plaintiff  acquieKed 


IiKLT.) 


LEFOBCS  T.  AlTDBEWa 


813 


In;  and  attorwaids  tbe  plaintiff  demanded 
rent  of  the  defendants  for  tbe  use  of  said 
place,  but  that  they  refused  and  still  reCuM 
to  pay  plaintiff  any  rent  for  said  place,  and 
refufied  and  atlU  refuse  to  quit  and  d^rer 
possession  of  said  place  to  plaintiff,  after 
lawful  demand  made  to  them  In  writing  (a 
copy,  marked  'Exhibit  A,'  Is  filed  herewith) 
for  tbe  possession  thereof.  Wherefore  plain- 
tiff asks  Judgment  for  the  possession  of  said 
premises,  and  for  his  costs  and  other  proper 
relief."  On  the  14tb  of  March  of  tbe  same 
year  tbe  defendants  flie^  their  answer  to  the 
complaint,  as  follows:  "Now  come  the 
above-named  defendants,  Homer  and  Callle 
Andrews,  and  for  their  grounds  of  defense 
in  this  action  say  that  as  to  the  allegation 
in  said  second  amended  complaint,  that  the 
plaintiff  Is  a  member  of  the  Cherokee  tribe 
of  Indians  and  a  citizen  of  tbe  Cherokee 
Nation,  they  are  not  possessed  of  sufficient 
knowledge  or  Information  upon  which  to 
form  a  belief;  and  they  deny  that  the  plain- 
tiff was  tbe  owner  of  the  premises  and  Im- 
provements mentioned  and  described  In  his 
second  amended  complaint  at  tbe  time  of  tbe 
commencement  of  this  action  or  at  this  time; 
and  they  deny  that  he  had  at  the  commence- 
ment of  this  action  any  ownership  of,  or 
right,  title,  or  Interest  In  or  to,  said  prem- 
ises, or  any  portion  thereof,  and  deny  that 
be  was  at  tbe  time  of  the  commencement  of 
this  action  entitled  to  the  possession  of  said 
premises  or  any  portion  thereof,  and  deny 
that  he  is  now  so  entitled;  and  deny  that 
tbe  defendants  at  the  commencement  of  this 
action  tmlawfully  and  by  force  or  unlaw- 
fully or  by  force  held  possession  of  the  said 
premises  after  lawful  demand  made  in  writ- 
ing for  the  delivery  of  the  possession  of  the 
same  to  the  plaintiff,  and  deny  that  they 
titber  unlawfully  or  by  force  held  possession 
of  tbe  same;  but  say  that  the  truth  Is  that 
tbe  Bald  Callle  Andrews  is  a  member  of  the 
Cherokee  tribe  of  Indians  and  resident  citi- 
zen of  the  Cherokee  Nation,  and  that  the  said 
Homer  Andrews  was  heretofore  Intermarried 
wltb  tbe  said  Oallie  Andrews  under  and 
In  compliance  with  the  laws  of  the  Cherokee 
Nation  govemtaig  the  intermarriage  of  white 
men  with  Cherokee  women,  and  has  ever 
since  been  and  is  now  an  adopted  citizen  of 
tbe  Cherokee  Nation,  and  as  such  entitled 
to  own  and  hold  a  claim  and  improvement 
upon  the  public  domain  of  the  Cherokee  Na- 
tion; and  on  the  3d  day  of  September,  1802, 
one  L>.  D.  Saulsberry,  being  a  citizen  of 
the  Cherokee  Nation,  and  the  owner  of  a 
claim  and  Improvements  upon  the  public  do- 
main thereof,  bargained  and  sold  the  same 
to  tbe  said  defendant  Homer  Andrews,  and 
placed  him  in  possession  thereof;  and  the 
said  L.  D.  Saulsberry  and  his  wife,  C.  E. 
Sanlsberry,  as  evidence  of  said  sale,  execut- 
ed and  delivered  to  said  Andrews  their  bill 
«f  sale  of  said  Improvement,  and  delivered 
the  same  to  him;  and  tbe  said  claim  and 
Improvements  ao  bargained  and  sold  to  him 


are  the  same  claim  and  improvements,  with 
tbe  Increase  and  additions  made  thereto  by 
himself  and  codefendant  while  in  possession 
thereof,  which  are  now  sued  for  In  this  ac- 
tion. A  copy  of  said  bill  of  sale,  marked 
'Exhibit  A'  Is  hereto  attached.  And  defend- 
ants say  that  the  said  Homer  Andrews  was 
tbe  owner  of  said  claim  and  Improvements 
at  tbe  time  of  the  commencement  of  this  ac- 
tion, and  Is  now,  and  defendants  were  at  the 
time  of  the  commencement  of  this  action 
and  are  now  entitled  to  the  possession  of 
the  same.  The  defendants  further  say  that 
they  have  never  entered  into  or  occupied 
said  premises  under  or  by  the  consent,  either 
expressed  or  implied,  of  the  plaintiff,  and 
they  have  never  in  any  maqner  expressly 
I  or  Impliedly  recognized  him  as  their  land- 
I  lord,  or  having  any  right,  title,  or  interest 
i  in  and  to  said  premises,  or  the  possession 
j  thereof.  The  defendants  further  say  that 
i  they  were  forcibly  ejected  from  and  put  out 
i  of  the  i)osses8lon  of  said  premises  by  one 
i  of  the  deputies  of  the  United  States  marshal 
i  for  the  Northern  district  of  the  Indian  Ter- 
ritory, said  marshal  acting  at  the  Instance 
and  direction  of  the  plaintiff,  by  force  of 
tbe  writ  of  possession  Issued  out  of  this 
court  by  the  clerk  thereof  at  the  instance 
of  the  plaintiff  in  this  action,  to  their  great 
injury  and  damage,  namely,  to  their  injury 
and  damage  in  the  sum  of  one  thousand 
dollars.  Tbat  they  have  been  deprived  of 
the  occupancy  and  use  and  Income  from  said 
Improvement  since  about  the  18th  day  of 
February,  1898,  and  that  the  fab:  rental  or 
usable  value  of  said  Improvement  Is  three 
hundred  dollars  per  annum.  Wherefore  the 
said  defendants  ask  that  tbe  said  plaintiff 
take  nothing  by  this  action  herein;  that 
tbe  defendants  have  and  recover  from  the 
plaintiff  the  possession  of  the  said  plaintiff, 
and  from  bis  sureties  upon  bis  bond  In  this 
action  tbe  sum  of  one  thousand  dollars,  as 
their  damage  and  value  for  the  use  and  rent- 
al of  said  premises  from  the  18th  day  of 
February,  1898,  until  tbe  trial  of  this  cause; 
and  their  costs  In  and  about  this  action  laid 
out  and  expended."  The  cause  proceeded  to 
trial,  and  on  the  30th  day  of  January,  1901, 
there  was  a  verdict  for  defendants,  and 
damages  assessed  at  $675.  Upon  this  verdict 
Judgment  was  entered  on  the  20th  day  of 
February,  1901.  April  16,  1901,  the  record 
was  filed  in  this  court  and  on  June  10th 
of  the  same  year  the  appellees  filed  their 
motion  to  dismiss  the  appeal.  The  decision 
upon  the  motion  to  dismiss  was  reserved, 
and  taken  with  the  case. 

The  only  error  of  which  appellant  com- 
plains is  the  giving  of  certain  instructions  for 
appellees,  and  tbe  refusal  to  give  certain  in- 
structions asked  by  appellant  By  looking  in- 
to the  record,  we  find  that  the  motion  for  a 
new  trial  is  not  made  a  part  of  the  record  by 
a  bin  of  exceptions.  If  the  appellant  desired 
to  have  the  action  of  the  lower  court  review- 
ed, the  motion  for  a  new  trial  should  have 
Digitized  by  V^..  ,  .C 
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been  filed  In  the  court  below,  and  that  motion 
made  a  part  of  the  record  in  the  case  by  set- 
ting the  same  out  in  full  In  the  bill  of  A- 
ceptions.  "The  motion  for  new  trial  is  neces- 
sary to  enable  the  trial  court  to  correct  such 
errors  growing  out  of  the  trial  as  do  not  ap- 
pear on  the  face  of  the  record  proper,— as 
where  it  is  Insisted  that  there  Is  no  evidence 
to  support  the  verdict,  or  that  the  verdict  is 
against  the  law  and  the  evidence,  or  that  the 
evidence  does  not  authorize  the  judgment,  or 
that  there  is  an  error  in  the  verdict  of  the 
Jury,  or  where  it  is  alleged  that  the  court 
erred  in  matter  of  law  either  in  admitting  or 
rejecting  evidence  or  in  giving  or  refusing  in- 
structions." Thomp.  Trials,  |  2712.  The 
practice  In  this  jurisdiction  in  relation  to  set- 
ting out  the  motion  for  new  trial  in  the  bill 
of  exceptions  has  been  settled  by  this  court  in 
the  case  of  Smith  v.  Simpson,  61  S.  W.  986. 
In  that  case  Mr.  Justice  GUI,  in  delivering  the 
opinion  of  the  court,  says:  "Was  a  motion 
presenting  the  errors  complained  of  presented 
to  the  court  below  and  ruled  upon?  We  have 
carefully  examined  the  bill  of  exceptions,  and 
must  say  that  the  record  fails  to  disclose  any 
such  motion  or  ruling.  It  is  true  that  the  bill 
of  exceptions  contains  a  brief  statement  to 
the  effect  that  a  motion  for  a  new  trial  was 
filed  and  overruled,  but  it  does  not  set  forth 
a  single  one  of  the  grounds  upon  which  a  new 
trial  was  asked.  We  think  that  the  conten- 
tion of  counsel  for  appellee  that  the  errors 
assigned  for  the  consideration  of  this  court 
must  first  be  presented  by  a  motion  for  a  new 
trial  to  the  court  below,  and  then  made  a 
part  of  the  record  by  a  bill  of  exceptions,  is 
correct,  and  is  sustained  by  abundant  author- 
ity. A  motion  for  a  new  trial  is  not  a  part 
of  the  record  unless  it  is  included  In  the  bill 
of  exceptions." 

There  being  no  error  apparent  In  the  record 
befora  this  court,  the  appeal  Is  dismissed. 


BRYSON  ▼.  WALLAOB. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
25,  1902.) 

BILL    OF     EXCEPTIONS— NECESSITY     FOR— AP' 

PEAL— EVIDENCES-DIRECTION    OF 

VERDICT. 

1.  Where  the  bill  of  exceptions  contains  no 
affidavit  for  coutinuance,  written  contract,  or 
motion  for  new  trial,  assIgnmentB  that  the 
court  erred  in  denying  the  motion  for  continu- 
ance, in  permitting  plaintiff  to  impeach  the 
written  contract,  and  in  overruIinK  the  motion 
for  new  trial,  cannot  be  considered. 

2.  Where  the  bill  of  exceptions  shows  that 
plaintiff  testified  that  defendant  was  indebted 
to  him  in  the  sum  of  $132,  and  that  the  defend- 
ant failed  to  introduce  other  evidence,  the  di- 
rection of  a  verdict  for  plaintiff  was  not  error. 

Appeal  from  the  United  States  court  for  the 
Southern  district  of  the  Indian  Territory;  be- 
fore Justice  C.  B.  Kllgore,  February  6,  1897. 

Action  by  W.  J.  Wallace  against  Q.  W.  Bry- 
Bon.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 


This  was  a  suit  brought  by  W.  J.  Wallace, 
the  plaintiff  below,  before  M.  M.  Beavers, 
United  States  commissioner  In  and  for  the 
Southern  district  of  the  Indian  Territory,  at 
Chickasha,  against  G.  W.  Bryson,  the  appel- 
lant herein,  on  the  20th  day  of  May,  1866.  for 
$132,  claimed  to  be  due  him  for  services  rai- 
dered.  Summons  was  issued  and  served  upon 
the  appellant  returnable  on  the  8th  day  ot 
June,  1886,  and  on  that  day  the  defendant  ap- 
peared in  person  and  filed  his  answer,  deny-  ; 
ing  that  he  was  Indebted  to  the  plaintiff. 
The  defendant  further  answered  that  he  had 
been  damaged  in  various  amounts  by  reason 
of  the  failure  of  the  plaintiff  to  carry  out  and 
perform  the  conditions  of  his  contract,  and 
that  plaintiff  was  indebted  to  the  defeniiant 
in  the  sum  of  $300  over  and  above  the  amoont 
claimed  by  the  plaintiff.  A  Jury  was  Impan- 
eled and  sworn  in  the  commissioner's  court, 
and  returned  a  verdict  In  favor  of  the  defend- 
ant tot  $36.  On  the  20th  of  July,  1896,  Wal- 
lace filed  the*  necessary  affidavit,  and,  upon  a 
pn^ier  bond  behig  filed  and  approved,  the 
cause  was  removed  to  the  United  States  dis- 
trict court,  Bitting  at  Ohickasha.  February  6, 
1897,  hi  the  United  States  district  court,  ap- 
pellant, Bryson,  moved  the  court  to  contlnne 
the  cause,  which  motion  was  overmled  by  the 
court,  and  the  cause  proceeded  to  trial.  A 
verdict  was  then  returned  by  the  Jury  in  fft- 
▼or  of  Wallace  in  the  sum  of  $132.  Appellant 
filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  judgment  was  entered  cm  the 
verdict.  An  appeal  was  then  prayed  and  al- 
lowed to  this  coiut,  and  the  record  filed  here- 
in on  the  26th  day  of  October,  1897. 

F.  B.  Riddle  and  B.  M.  Payne,  tor  appe- 
lant   Smoot  &  Gilbert,  for  appellee. 

RAYMOND,  J.  (after  stating  the  facts). 
The  appellant  presents  four  assignments  of 
error  for  our  consideration:  First  the  conrt 
erred  In  overruling  appellant's  motion  for  a 
continuance;  second,  the  court  erred  In  per- 
mitting and  allowing  appellee  to  Impeach  the 
written  contract  upon  which  he  based  his 
cause  of  action;  third,  the  court  erred  in  In- 
structing the  jury  to  return  a  verdict  for  ap- 
pellee; fourth,  tbe  court  erred  in  overmllDg 
appellant's  motion  for  a  new  trial. 

The  first  assignment  of  error  is  not  well 
taken,  for  the  reason  that  no  affidavit  for  a 
continuance  has  been  made  a  iiart  of  the  rec- 
ord by  a  bill  of  exceptions.  The  mere  fact 
that  an  affidavit  may  be  copied  Into  the  tran- 
script by  the  clerk  who  makes  up  the  record 
Is  not  sufficient  "Affidavits  which  bave  been 
used  in  any  proceeding  connected  with  the 
case  In  the  trial  court  can  only  be  made  a  part 
of  the  record  by  being  incorporated  Into  the 
bill  of  exceptions."  2  Thomp.  Trials,  p.  2107, 
I  2774. 

As  to  the  second  assignment  of  error,  it  la 

sufficient  to  say  that,  if  the  basis  of  the  i^Ib- 

tifTs  action  was  a  written  contract,  It  most 

certainly  would  be  set  ont.and  made  a  part 
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of  the  record  by  a  bill  of  ezceptltms.  By 
turning  to  the  bill  of  exceptions,  It  will  be 
Been  that  no  written  contract  of  any  kind  Is 
set  out,  and  this  court  cannot  say  what  erl- 
dence  was  introduced,  but  must  presume  that 
the  evidence  was  sufficient  to  support  the  ver- 
dict, the  bill  of  exceptions  showing  upon  its 
face  that  all  of  the  evidence  Introduced  is  not 
set  forth. 

The  third  assignment  of  error,  that  the 
court  erred  in  instructing  the  Jury  to  return  a 
verdict  for  the  plaintlft,  is  not  well  taken,  for 
the  reason  that  the  bill  of  exceptions  shows 
that  the  plalntitT,  Wallace,  testified  that  the 
defendant  was  Indebted  to  him  In  the  earn  of 
$132,  and  that  the  defendant  failed  to  Intro- 
duce other  evidence.  If  this  statement  In  the 
bill  of  exceptions  Is  true,— and  the  court  must 
so  hold, — then  there  was  nothing  else  for  the 
court  to  do  but  to  instruct  the  Jury  to  return 
a  verdict  tor  the  plaintiff  in  the  sum  of  |132. 

The  fourth  assignment  of  error  Is  that  the 
court  erred  in  overruling  appellant's  motion 
for  a  new  trial.  The  motion  for  a  new  trial 
Is  not  made  a  part  of  the  record  by  a  bill  of 
exceptions,  and  hence  cannot  be  considered 
by  this  court. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  court  must  be  affirmed. 


DANISSLS  V.  MANSBRIDOB  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept 

25,  1902.) 

RKFLBVIN  —  FSACTICB  —  RBCOYBaT  OF  DAM- 
AQKS. 
1.  Mansf.  Die.  i  6145  (Ind.  T.  Ann.  St  1899, 
{  3350),  provides  that,  in  an  action  to  recover 
personal  property,  the  jury  must  assess  the 
value  of  the  t>roperty,  as  also  the  damages  for 
the  taking  or  detention,  when  there  wUl  be  a 
judgment  for  recovery  or  return  of  the  prop- 
erty; and  section  5181  (section  3386)  provides 
that  where  the  property  has  been  delivered  to 
plaintiff,  and  defendant  claims  a  return  there- 
of, judgment  for  defendant  may  be  for  its  re- 
tom,  or  its  value,  and  damages  for  the  taking 
end  withholding.  Held,  that  the  qaestion  of 
damages,  as  well  as  of  the  right  to  possession 
of  the  property,  must  he  settled  in  such  action, 
and  that  plaintiff  in  replevin  having  given  a 
bond  and  received  possession  of  the  property, 
and  judgment  then  being  against  him  for  the 
value  of  the  property  and  costs  only,  and  be 
having  satisfied  it,  an  action  cannot  then  lie 
maintained  on  the  bond  for  damages. 

Appeal  from  the  United  States  court  for  the 
northern  district  of  the  Indian  Territory;  be- 
fore Justice  Joseph  A.  GUI,  August  27,  1901. 

Action  by  Frank  Daniels  against  J.  W. 
Mansbridge  and  others.  Judgment  for  de- 
fendants.    Plaintiff  appeals.    Affirmed. 

On  September  17,  1900,  this  action  was  in- 
stituted by  the  plaintiff,  appellant  here, 
against  the  defendants,  appellees  here,  by  ffi- 
Ing  blB  complaint  at  law,  in  which  he  alleged 
that  on  September  16,  1899,  the  defendants 
3.  W.  Mansbridge  and  J.  P.  Greenwood,  by 
an  order  of  delivery,  unlawfully,  willfully, 
and  wrongfully  took  from  the  possession  of 


the  plaintiff  personal  property  of  the  value  of 
$1,167,  and  sold  the  same,  and  converted  the 
proceeds  to  their  own  use;  that  on  Hay  23, 
1900,  upon  the  trial  of  the  rights  of  property 
between  Mansbridge  and  Greenwood,  as  plain- 
tiffs, and  the  plaintiff,  as  defendant,  the  jury 
awarded  by  the  verdict  the  return  of  the 
property  to  this  plaintiff,  or  Its  value,  in  the 
sum  of  $1,167,  and  costs,  upon  which  verdict 
Judgment  was  rendered  for  this  plaintiff;  that 
before  said  order  of  delivery  was  issued,  said 
Mansbridge  and  Greenwood,  Joined  by  de- 
fendants L.  A.  Keys  and  W.  P.  Ringo,  exe- 
cuted and  delivered  their  bond,  payable  to 
plaintiff,  as  follows:  "We  undertake  that  the 
plaintiffs,  J.  W.  Mansbridge  and  J.  P.  Green- 
wood, shall  duly  prosecute  this  action,  and 
shall  perform  the  Judgment  of  the  court 
therein,  by  returning  the  property  ordered  to 
be  delivered  to  the  plaintiff,  If  a  return  Is  ad- 
Judged,  and  pay  the  defendant,  Frank  Dan- 
iels, such  sums  of  money  as  are  adjudged  hi 
this  action  against  the  plaintiffs,  not  exceeding 
sixteen  hundred  ($1,600)  dollars;  and  the  costs 
of  this  action.  [Signed]  J.  W.  Mansbridge,  per 
P.  H.  Wilkerson,  Atty.  J.  P.  Greenwood,  pei- 
P.  H.  Wilkerson,  Atty.  W.  P.  Rhigo,  L.  A. 
Keys.  Approved.  Leo  E.  Bennett,  U.  8.  Mar- 
shal, by  J.  S.  O'Brlan,  Deputy."  On  July  16, 
1900,  defendants  Mansbridge  and  Greenwood 
paid  off  and  satisfied  in  full  said  Judgment  for 
the  value  of  said  property,  together  with  the 
costs  of  said  suit  Plaintiff  says  that  the  un- 
lawful, wUlful,  and  wrongful  seizure,  sale, 
conversion,  and  detention  of  his  said  property 
damaged  him  In  the  sum  of  $2,020,  and  aslu 
Judgment  for  said  amount  of  damages  and 
costs.  On  November  2,  1900,  a  demurrer  was 
filed  to  said  complaint,  as  follows:  "Demur- 
rer. Now  come  the  above-named  defendants, 
J.  P.  Greenwood,  L.  A.  Keys,  and  W.  P. 
RIngo,  and  demur  Jointly  and  severally  to  the 
complaint  ffied  herein  by  the  above-named 
plaintiff,  Frank  Daniels,  for  the  reason  that 
said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
said  defendants,  or  either  one  of  them.  [Sign- 
ed] W.  E.  Zelgler,  B.  O.  De  Vore,  and  V.  W. 
Moore,  Attorneys  for  Defendants,  J.  P.  Green- 
wood, L.  A.  Keys,  and  W.  P.  Rlngo."  On 
November  30,  1900,  said  demurrer  was  sus- 
tained. On  December  16,  1900,  plaintiff  was 
granted  leave  to  amend  his  complaint,  and 
the  same  was  amended  to  accurately  copy  the 
conditions  of  the  bond.  On  August  27, 1901,  de- 
fendants filed  a  demurrer  to  the  amended  com- 
plaint, as  follows:  "Demurrer.  Now  come  the 
above-named  defendants,  J.  P.  Greenwood,  L. 
A.  Keys,  and  W.  P.  Rlngo,  and  demur  Jointly 
and  severally  to  the  amended  complaint  filed 
herein  by  the  above-named  plaintiff,  Frank 
Daniels,  for  the  reason  that  said  amended 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  said 
defendants,  or  either  one  of  them.  [Signed] 
W.  E.  Zelgler,  V.  W.  Moore,  and  C.  E.  De 
Vore,  Attorneys  for  Defendants,  J.  P.  Green- 
wood, L,  A.  Keys,  and  W.  P.  ^ngo."_  A)id 
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on  the  same  day  said  demurrer  was  sustain- 
ed, to  trhicb  plaintiff  excepted,  ai^d  appeals 
to  this  court 

Horace  Bradley,  for  appellant  J.  B.  &  W. 
E.  Zelgler  and  V.  W.  Moore,  for  appellees. 

TOWNSEND,  J.  (after  stating  the  facts). 
The  appellant  has  filed  two  assignments  of 
error,  as  follows:  "Assignment  of  Errors. 
The  court  erred  in  sustalamg  the  demurrer 
to  the  complaint,  because:  First,  the  same 
did  state  facts  sufficient  to  constitute  a  cause 
of  action  against  defendants,  and  each  of 
them;  or,  if  the  sureties  on  the  replevin 
bond  should  be  held  not  liable,  then,  second, 
the  original  plaintiffs  in  the  replevin  action 
upon  which  this  action  was  based  are  stUI 
liable  to  appellant  for  damage  arising  from 
the  unlawful  detention  of  the  property,  and 
appellant  may  treat  the  same  either  as  a 
statutory  bond,  or  as  a  common-law  obllga- 
Uon." 

Sections  5146-6181,  Mansf.  Dig.  (sections 
3350,  3386,  Ind.  T.  Ann.  St  1899),  regulate 
the  actions  for  recovery  of  specific  personal 
property,  and  bow  judgments  shall  be  en- 
tared.  They  are  as  follows:  "In  actions  for 
the  recovery  of  specific  personal  property, 
the  Jury  must  assess  the  value  of  the  prop- 
erty, as  also  the  damages  for  the  tailing  or 
detention,  whenever,  by  their  verdict  there 
will  be  a  Judgment  for  the  recovery  or  re- 
turn of  the  property."  Section  6145,  Mansf. 
Dig.  (section  8350,  Ind.  T.  Ann.  St  1899). 
"In  an  action  to  recover  the  possession  of 
personal  property,  Judgment  for  the  plaintiff 
may  be  for  the  delivery  of  the  property,  or 
for  the  value  thereof,  In  case  a  delivery  can- 
not be  had,  and  damages  for  the  detention. 
Where  the  property  has  been  delivered  to 
the  plaintiff,  and  the  defendant  claims  a 
return  thereof.  Judgment  for  the  defendant 
may  be  for  the  return  of  the  property,  or 
its  value.  In  case  a  return  cannot  be  had, 
and  damages  for  the  taking  and  withholding 
of  the  property."  Section  5181,  Mansf.  Dig. 
(section  3386,  Ind.  T.  Ann.  St  1809).  It  ap- 
pears that  a  replevin  suit  was  Instituted  for 
the  recovery  of  certain  property  by  the  de- 
fendants Mansbridge  and  Greenwood  against 
the  plaintiff  in  this  suit,  and  before  the  Is- 
suance of  the  writ  said  Mansbridge  and 
Greenwood  executed  their  bond  to  plaintiff, 
signed  by  defendants  Keys  and  Ringo,  as 
sureties;  that  upon  the  trial  this  plaintiff 
recovered  Judgment  for  return  of  the  prop- 
erty, or  Its  value,  against  Mansbridge  and 
Greenwood,  and  the  other  defendants,  as 
their  sureties  on  the  replevin  bond.  It  fur- 
ther appears  that  said  defendants  Mansbridge 
and  Greenwood  had  fully  paid  off  and  satis- 
fled  said  Judgment  Can  this  action  for  dam- 
ages be  maintained  on  said  replevin  bond, 
when  the  complaint  shows  that  the  Judg- 
ment against  said  defendants  had  been  fully 
satisfied?  In  Cobbey,  Repl.  S  1271,  it  is  said: 
"In  general,  the  successful  party  in  the  re- 


plevin suit  can  only  proceed  against  the  snre- 
tles  on  the  bond  after  a  failure  to  satlsf; 
his  judgment  on  execution  against  bis  ad- 
versary, or  on  special  execution  for  the  re- 
turn of  the  property."  In  section  1344  it  ii 
said:  "The  recovery  on  the  bond  Is  measnr- 
ed  by  the  damages  awarded  In  the  replevin 
suit.  The  claim  for  damages  by  either  party, 
beiug  entire  and  indivisible,  admits  of  no 
partial  recovery  in  each  of  several  actions. 
A  Judgment  for  a  return  of  the  property 
or  Its  assessed  value  fixes  the  measure  of 
the  liability  of  the  principal  and  bis  sure- 
ties on  a  replevin  bond."  In  Carroll  v. 
Woodlock,  13  Mo.  App.  674,  It  Is  said:  "(l) 
A  Judgment  for  a  return  of  the  property 
or  Its  assessed  value  fixes  the  measure  of  the 
liability  of  the  principal  and  his  sureties  oo 
a  replevin  bond.  (2)  Such  a  Judgment  is  ■ 
bar  to  a  second  action  on  the  same  cause 
of  action  In  the  same  Jurisdiction."  In 
Stevens  v.  Tulte,  104  Mass.  334,  the  court 
say:  "The  difficulty  In  the  present  plain- 
tiff's case  lies  in  the  fact  that  all  these 
elements  of  claim  are  comprehended  under 
the  general  head  of  damages  recoverable  in 
the  original  action.  The  time  to  prove  his 
damages  and  to  have  them  assessed.  In  or- 
der to  be  included  In  the  Judgment  was 
when  the  replevin  suit  was  before  the  court 
and  on  trial.  At  that  stage  of  the  case,  and 
for  that  purpose,  he  certainly  was  an  actor 
or  plaintiff,  claiming  compensation  for  the 
injury  done  him  by  the  wrongful  act  of 
replevying  bis  goods  ont  of  his  hands.  In 
contemplation  of  law,  his  claim  for  compen- 
sation, Independently  of  the  return  of  the 
goods,  or  their  equivalent  In  money,  as  se- 
cured by  the  bond,  would  be  made  up  of 
(1)  interest  on  the  money  value;  (2)  the  gen- 
eral inconvenience  and  loss  r^ulting  from 
the  Interruption  of  his  possession;  and  (3) 
the  expense,  trouble,  and  delay  attending  the 
operation  of  replacing  everything,  and  restor- 
ing the  establishment  to  Its  original  condi- 
tion. This  Is  an  entire  and  Indivisible  claim. 
He  cannot  recover  part  of  It  In  one  action, 
and  subsequently  maintain  another  action 
for  the  remainder.  Warren  r.  Comings,  6 
Gush.  103;  Bennett  v.  Hood,  1  Allen.  47,  79 
Am.  Dec.  706.  It  will  not  avail  him  to 
show  that  part  of  his  true  claim  was  omit- 
ted by  accident  or  misapprehension.  Tbe 
time  for  such  proof  has  gone  by.  He  has 
had  his  day  In  court.  It  was  the  v«t  thing 
which  be  might  and  should  have  proved  In 
the  suit  in  which  the  Judgment  was  recov- 
ered.' Puller  V.  Shattuck,  13  Gray,  70.  71, 
74  Am.  Dec.  622;  Homer  v.  Fish,  1  PiclL 
439,  11  Am.  Dec.  218."  See.  also,  to  the 
same  effect  KapiscUke  v.  Koch,  79  HI.  App. 
238.  "A  recovery  in  replevin  of  the  goods 
and  costs,  and  the  return  of  the  goods  and 
payment  of  the  costs,  bars  an  action  against 
the  defendant  for  the  unlawful  taking  and 
detention,  as  those  matters  ought  to  have 
been  recovered  in  the  first  action.  1  Van 
Fleet  Former  Adj.  p.  859,^  133.    In  the  case 
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of  Sweeney  t.  Lomme,  22  WaU.  208,  22  L. 
Ed.  727.  tbe  court  says:  'If  a  return  be 
awarded  In  a  replevin  salt,  tbe  surety  Is 
liable  on  fbe  condition  of  tbe  bond  to  re- 
turn. *  *  *  Tbe  Judgment  establlsbea 
tlie  liability.' " 

We  are  of  tbe  opinion  tbat  tbe  Judgment 
of  tbe  court  sustaining  tbe  demurrer  of  tbe 
defendants  was  correct,  and  it  la  therefore 
affirmed. 


KDIiLT  T.  GHrROHIIili  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

INJUNCTION  —  COMPLAINT  —  INTBRFBRBNCB 

WITH   BUBINES3— CHEROKBB    STAT- 

UTES-^UDICIAli  NOTICK. 

1.  Plaintiffs  complaint  alleged  tbat  be  was 
engaged  in  the  hay  business  in  the  Cherokee 
Nation;  that  he  had  purchased  hay,  and  load- 
ed a  qaantity  on  cars  to  fill  contracts,  and  had 
contracts  for  other  hay;  that  there  was  no  tax 
or  royalty  due  on  such  hay;  that  the  defend- 
ants conspired  together  to  prevent  him  from 
shipping  any  hay  unless  he  paid  to  them  20 
cents  per  ton,  which  they  claimed  as  a  tax  or 
royalty  due  opon  it,  and  had  seized  one  car 
load,  and  threatened  to  seize  all  he  should  at- 
tempt to  ship,  and  that  tlie  railroad  company, 
l)ecanae  of  snch  conduct,  refused  to  haul  hia 
hay  to  marlcet;  and  tiitat  defendants  were  In- 
solvent. Held,  on  demurrer,  to  state  a  cause 
of  action. 

2.  The  United  States  court  in  tbe  Indian 
Territory  cannot  take  judicial  notice  of  the 
Cherokee  statutes. 

Appeal  from  tbe  United  States  court  for  tbe 
Nortbem  district  of  tbe  Indian  Territory;  be- 
fore Justice  Joseph  A.  OIll,  December  10, 
1900. 

Action  by  Fred  L.  Kelly  against  Frank 
Cbnrcblll  and  otben.  E^m  a  Judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

The  complaint  in  this  case  is  as  follows: 
'"Tbe  plaintiff  states  tbat  be  resides  in  the 
incorporated  town  of  Vlnita,  Cherokee  Nation, 
Indian  Territory,  and  tbat  be  is  a  citizen  of 
tbe  Cberokee  Nation,  a  white  man,  and  a 
citizen  of  the  United  States,  and  tbat  the  con- 
stitution of  the  United  States,  and  the  laws  of 
the  United  States  made  In  pursuance  thereof, 
and  the  treaties  made  under  the  authority  of 
the  United  States,  are  in  fuU  force  and  effect 
therein,  both  as  to  limitations  upon  the  pow- 
er of  executive  officers,  and  also  for  the  pro- 
tection of  private  property;  that  defendant 
J.  Blair  Shoenfelt  is  United  States  Indian 
agent  at  Muskogee,  and  defendant  J.  George 
Wright  is  United  States  Indian  inspector  for 
tbe  Indian  Territory,  and  defendant  Frank 
Cbnrchlll  Is  a  revenue  inspector  under  said 
Indian  agent,  as  be  claims,  for  the  Cherokee 
Nation,  and  that  defendant  Arthur  Chamber 
lain  claims  to  be  an  Indian  policeman,  acting 
nnder  orders  from  the  said  Wright,  Churchill, 
and  Sboenfeit,  and  defendant  Horace  Gray 
also  claims  to  be  an  Indian  policeman,  acting 
nnder  orders  from  said  Wright,  Shoenfelt, 
and  Chnrchlll;  that  tbe  plaintiff  herein  is  en- 
gaged In  tbe  hay  busineBS,  having  bis  office  at 
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Vlnita,  and  that  his  business  consists  In  buy- 
ing baled  bay  from  citizens  of  the  Cherc^ee 
Nation,  or  from  vendees  of  such  citizens,  and 
in  buying  grass  from  cittzens  of  the  Cherokee 
Nation,  and  having  tbe  same  manufactured 
into  bay  and  prepared  for  market,  and  In 
shipping  the  said  hay  so  bought  and  manu- 
factured. In  car-load  lots,  to  other  portions  of 
tbe  United  States,  both  for  sale  on  the  mar- 
ket, and  also  to  flU  contracts  with  customers 
in  the  states  of  tbe  United  States,  and  the 
territories  of  tbe  United  States,  and  other  por- 
tions of  the  Indian  Territory;  that,  by  at- 
tending to  said  business  for  several  years  iast 
past,  plaintiff  has  built  up  for  himself  a  large 
and  valuable  trade  in  hay,  and  that  be  and 
others  with  blm  In  the  same  business  have 
built  up  a  market  for  the  products  of  the 
farms  of  the  Cherokee  citizens  In  the  neigh- 
borhood of  the  stations  of  the  Missouri,  Kan- 
sas &  Texas  Railway  Company,  and  also  the 
St.  Louis  &  San  P'ranclsco  Railway  Company; 
that  under  the  provisions  of  the  Curtis  bill, 
and  other  laws  regulating  tbe  holding  of  lands 
in  tbe  Cherokee  Nation  and  enjoying  the 
usufruct  thereof,  each  and  every  citizen  of  the 
said  nation  is  entitled  to  be  in  possession  and 
enjoy  the  usufruct  of  as  much  of  the  grazing 
and  agrlcultm-al  lands  In  said  nation  as  would 
Justly  and  reasonably  be  the  same  of  himself, 
bis  wife  and  minor  children.  In  case  the  same 
were  allotted,  and  also  to  rent  tbe  same  and 
allow  the  lessee  to  receive  tbe  products  there- 
of; that  under  the  Cherokee  laws  and  cus- 
toms each  citizen  was  entitled  to  tbe  products 
of  such  as  he  saw  fit  to  inclose;  that  under  such 
provisions  of  law  this  plaintiff,  for  the  purpose 
of  making  bay  for  export  purposes,  has  made 
contracts  with  citizens  of  the  Cberokee  Nation 
in  tbepossesslon  of  grass  lands  for  the  purchase 
of  the  grass  within  their  inclosurea,  and  upon 
those  portions  of  the  lands  in  their  possession 
which  would  be  the  Just  and  reasonable  portion 
of  such  citizen  and  bis  wife  and  minoir  children, 
and  has  also  made  similar  contracts  with  les- 
sees who  bold  such  lands  nnder  leases  made 
with  citizens  of  tbe  nation,  and  be  has  made 
other  contracts  for  hay  already  manufactured 
that  either  has  been  grown  tbe  present  sea- 
son on  lands  so  held  by  citizens  of  the  Chero- 
kee Nation,  or  will  be  so  grown  the  present 
season;  that  in  all  cases  the  grass  and  the 
hay  manufactured  from  the  grass  which 
plaintiff  will  handle  will  be  grown  on  lands 
which  are  Inclosed,  and  which  are  in  the  -ac- 
tual possession  of  some  cltiizen  of  the  Chero- 
kee Nation,  or  his  tenant,  and  the  products 
of  which  are  salable  without  payment  of  roy- 
alty or  export  tax;  that  plaintiff  also  had 
made  contracts  to  supply  bay  to  various  par- 
ties outside  of  the  Indian  Territory;  tbat  this 
plaintiff  has  facilities  for  handling  600  cars  of 
hay,  of  10  tons  each,  during  a  season,  and 
that,  if  unlnterfered  with  by  tbe  defendants, 
he  will  be  able  to  handle  same  in  bis  busi- 
ness the  present  year;  that  the  defendants 
herein  claim  that  they  have  a  right  to  demand 
of  this  plaintiff  twenty  cents  In  advance  for 
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ench  ton  of  hay  be  may  ship  from  the  Umlts 
of  the  Cherokee  Nation,  no  matter  from  whom 
purchased,  and  that  tbey  have  a  right  to  seize 
and  detain  each  car  of  bay,  when  offered  for 
shipment  until  this  claim  Is  satisfied,  and 
that  this  plaintiff  has  no  right  to  ship  any 
hay  except  by  their  permission;  that  these 
defendants  have  conspired  together  to  pre- 
vent this  plaintiff  from  shipping  any  hay 
from  the  Cherokee  Nation  unless  be  pays  to 
them  the  said  twenty  cents  per  ton,  which 
they  sometimes  claim  is  due  as  royalty,  and 
sometimes  as  a  tax,  but  the  ground  for  the 
claim  this  plaintiff  cannot  discover  in  the 
law;  that  the  defendants  herein  claim  that 
they  are  not  subject  to  the  law  or  its  pro- 
cesses, but  that  the  regulations  and  directions 
of  the*  secretary  of  the  Interior  are  all  the  law 
they  need;  that  this  plaintiff  now  has  on 
board  the  cars  of  the  M.,  K.  &  T.  Railway 
Company  two  cars  of  hay  which  was  pur- 
chased of  citizens  of  the  Cherokee  Nation, 
and  which  was  grown  upon  enclosed  lands  in 
said  nation,  which  were  in  possession  of  citi- 
zens of  the  Cherokee  Nation,  and  which  did 
not  exceed  the  pro  rata  share  of  said  citizens 
under  the  Curtis  law,  but  that,  by  reason  of 
the  threats  of  the  defendant,  he  has  not  been 
able  to  get  the  said  company  to  move  them, 
nud  that  defendants  claim  that  they  have  seiz- 
I'd  one  of  said  cars,  and  are  now  holding  the 
same;  that  this  plaintiff  has  asked  said  com- 
pany to  move  said  cars  to  their  destination, 
which  Is  beyond  the  limits  of  the  Cherokee 
Nation,  and  has  tendered  all  freight  charges, 
but,  owing  to  the  Influences  of  the  defend- 
ants, said  company,  totally  disregarding  its 
duties,  has  so  far  failed  to  carry  said  hay, 
and  demands  that  a  release  be  obtained  from 
the  defendants,  which  they  refuse  to  grant; 
that  the  plaintiff  has  other  cars  of  similar  hay 
now  on  the  tracks  of  the  St.  Louis  &  San 
Francisco  Railway  Company,  and  that  de- 
fendants are  doing  all  they  can  to  prevent 
their  being  moved,  and  the  plaintiff  Is  in- 
formed and  believes  that  this  wUI  dally  occur 
If  defendants  carry  out  their  threats  which 
they  have  made  to  prevent  the  plaintiff  ship- 
ping hay  unless  he  pays  them  twenty  cents 
for  each  ton  shipped;  that  frequent  delays  In 
shipments  are  occurring  by  reason  of  defend- 
ants holding  up  the  shipments,  and  this  plain- 
tiff has  already  lost,  by  way  of  car  service 
and  loss  of  favorable  markets,  considerable 
moneys;  that,  as  the  plaintiff  Is  Informed  and 
believes,  there  Is  no  law  authorizing  the  de- 
fendants to  collect  of  this  plaintiff  any  tax 
or  royalty  (m  the  hay  he  handles,  and  that 
for  some  Ume  they  have  continued  to  harass 
and  vex  this  plaintiff  by  threats  to  seize  his 
property  and  eject  him  from  the  country; 
that,  as  the  plaintiff  Is  Informed  and  believes, 
there  Is  not  one  of  the  defendants  against 
whom  a  Judgment  for  damages  could  be  col- 
lected by  law;  that  the  damages  to  the  plain- 
tiff's trade  as  a  hay  dealer  already  accrued 
and  which  will  accrue  as  a  result  of  defend- 
ant's Interferences  la  Inestimable  and  Incapa- 


ble of  being  definitely  ascertained,  and,  to  ob- 
tain redress  at  law.  It  wonld  be  necessary  to 
resort  to  mandamus  proceedings,  as  well  as 
numerous  replevin  or  damage  suits;  that  the 
conduct  of  the  defendants  herein  Is  whoUy 
without  warrant  of  law,  and  that  they  persist 
therein  for  the  purpose  of  annoying  the  plain- 
tiff so  as  to  make  him  accede  to  their  Illegal 
exactions  and  demands,  and,  unless  they  be 
restrained,  they  will  destroy  his  business,  and 
will,  by  their  conduct,  force  him  to  resort  to 
Innumerable  suits  to  obtain  redress  against 
the  common  carrier  engaged  In  bushiess  in 
the  Indian  Territory,  over  whose  lines  the 
plaintiff  desires  to  ship,  as  well  as  be  forced 
to  defend  Innumerable  suits  by  reason  of  his 
failure  to  fulfill  his  contracts  with  parties 
with  whom  he  has  contracted  to  furnish  bay, 
and  parties  with  whom  he  has  contracted  to 
purchase  hay.  Plaintiff  says  defendant 
Chamberlain  resides  at  VInlta,  and  the  others 
In  the  Northern  district.  He  therefore  asks: 
(1)  That  defendants  and  all  persons  acting 
under  them  be  restrained  from  farther  inter- 
ference with  the  cars  plaintiff  now  has  on  the 
track;  (2)  that  they  be  restrained  from  hiter- 
ferlng  with  all  hay  of  a  similar  kind  that  the 
plaintiff  shall  offer  in  future  for  shipment; 
(3)  that  they  be  restrained  from  seizing  the 
plalntifTs  hay,— both  that  now  on  track,  and 
any  other  of  a  similar  kind  he  may  offer  in 
future  for  shipment;  (4)  that  they  be  restrain- 
ed from  in  any  manner  undertaking  to  collect 
royalty  or  tax  on  said  hay,  as  weD  as  all 
similar  bay  offered  for  shipment  by  plalntifT; 
(6)  that  they  be  restrained  from  in  afty  man- 
ner annoying  this  plaintifl  by  reason  of  his 
failure  or  refusal  to  pay  the  said  royalty  or 
the  so-called  tax;  (0)  that  plaintiff  have  all 
relief  to  which  In  equity  and  good  conadoice 
he  is  entitled."  To  this  complaint  the  follow- 
ing demurrer  was  Interposed  by  the  defend- 
ants: "Now  come  said  [defendants]  and  de- 
mur to  the  complaint  In  equity  of  said  plain- 
tiff, and  for  grounds  for  theh:  demurrer  say: 
First,  this  court  has  no  jurisdiction  of  the 
subject-matter  of  said  complaint;  second,  that 
said  complaint  does  not  state  facts  suffideat 
to  constitute  a  cause  of  action."  This  demur- 
rer was  sustained  by  the  court,  and,  the  plain- 
tiff declining  to  plead  further,  Jndgrment  was 
rendered  for  the  defendants.  Eixceptloni 
were  duly  saved,  and  the  cause  was  regnlariy 
appealed  to  this  court 

W.  H.  Komegay,  for  appellant  P.  U  8o- 
per,  tor  appellees. 

CLAYTON,  J.  (after  stating  the  facts/. 
The  complaint  In  short  alleges  that  the  plain- 
tifl was  engaged  in  the  hay  business  at  VIn- 
lta, Cherokee  Nation;  that  he  procured,  by 
purchase,  grass,  and  made  It  Into  bay,  from 
lands  held  by  Cherokee  citizens,  not  in  excess 
of  thehr  prospective  allotments;  tliat  be  bad 
loaded  a  quantity  of  hay,  so  procured,  on  cer- 
tain cars  of  the  Missouri,  Kansas  &  Texas 
Railway  Company,  to  be  shipped  to  the  mar 
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ket,  and  to  certain  customers  with  whom  be 
had  contracts  of  sale  for  said  hay;  and  that 
he  had  other  contracts  for  hay  to  be  thereaft- 
er shipped.  He  states,  In  substance,  that 
there  was  no  tax  or  royalty  due  or  collectible 
upon  It,  either  under  the  laws  of  the  Cherokee 
Nation  or  of  the  United  States.  He  further 
statBB  that  the  defendants  have  conspired  to- 
gether to  prevent  him  from  shipping  any  hay 
from  the  Cherokee  Nation  unless  he  pays  to 
them  20  cents  per  ton,  which  they  claim  as  a 
tax  or  royalty  due  upon  it,  and  that  they 
have  seized  and  now  hold  one  car  load,  and 
threaten  to  seize  all  he  may  attempt  to  here- 
after ship,  and  that  the  railway  company,  by 
virtue  of  this  conduct  and  these  threats  upon 
the  part  of  the  defendants,  refuses  to  haul  his 
product  to  the  markets;  and  that  the  defend- 
ants are  insolvent;  and  all  this  is  admitted 
by  the  demurrer  to  be  true.  We  presume  that 
the  court,  in  sustaining  the  demurrer,  took 
into  consideration  certain  Cherokee  statutes 
relating  to  taxes  or  royalties  on  hay;  but  they 
had  not  been  pleaded,  and  the  court  could  not 
judicially  know  what  the  Cherokee  law  was. 
Wilson  v.  Owens,  30  0.  O.  A.  257,  86  Fed. 
571.  There  Is  no  law  of  the  United  States,  or 
treaty  stipulation.  Imposing  any  tax  or  royalty 
on  hay  in  the  Cherokee  Nation,  and  therefore 
the  complaint  stated  a  good  cause  of  action, 
and  the  demurrer  should  have  been  overruled. 
Reversed,  with  directions  to  the  court  lie- 
low  to  overrule  the  demurrer  to  the  complaint, 
and  to  proceed  with  the  case  in  accordance 
with  law. 


WBIGHT  V.  UNITBD  8TATBS. 

(Conrt  of  Appeals  of  Indian  Territory.    Sept. 

25,  1002.) 

CONCBAUNO   DBATH    OF  CHILD— INDICTMSNT 
— UMITINO  TIMI!  FOR  ARQUMBNT. 

1.  Under  Mansf.  Dig.  {  1643  (Ind.  T.  Ann. 
St.  1889,  i  886),  declaring  it  a  crime  for  a 
woman  to  endeavor  privately  to  conceal  the 
death  of  her  child,  allegation  in  an  indictment 
that  she  did  so  by  depositing  the  body  in  the 
woods  is  snrplnsage,  and  need  not  be  proved. 

2.  Limiting  time  for  ar^ment  to  20  minutes 
is  not  error ;  the  facts  being  simple  and  uncon- 
tradicted, and  the  time  allowed  not  having 
been  consumed. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  June  20, 
1901. 

Hattie  Wright  was  convicted  of  concealing 
the  death  of  a  child,  and  appeals.    Affirmed. 

The  appellant,  Hattie  Wright,  was  indicted 
and  convicted  for  concealing  the  death  of  a 
bastard  child.  The  indictment,  among  oth- 
ers, contains  the  following  allegation:  "And 
that  the  said  Hattie  Wright  then  and  there 
unlawfully,  willfully,  and  feloniously  did  en- 
deavor privately  to  conceal  the  death  of  said 
child,  that  it  might  not  come  to  light,  by 
then  and  there  unlawfully,  feloniously,  and 
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secretly  depositing  the  corpse  of  said  child  la 
the  woods."  On  the  trial  the  defendant  re- 
quested the  court  to  char|;e  the  Jury  as  fol- 
lows: "In  order  to  convict,  the  government 
must  show  that  the  child  was  concealed  in 
the  woods,  and  satisfy  your  minds  of  that 
fact  beyond  a  reasonable  doubt"  The  in- 
struction was  refused,  and  exception  saved. 
The  only  other  exception  In  the  record  is 
;  that  the  court  limited  the  time  for  argument 
to  20  minutes  on  a  side,  the  defendant  hav- 
ing been  represented  at  the  trial  by  two 
counsel. 

R.  H.  West  and  Cruce  &  Cruce,  for  ap- 
pellant. W.  B.  Johnsan,  J.  W.  Ownby,  and 
J.  B.  Hnmphrey,  for  the  State. 

CLAYTON,  J.  (after  staUng  the  facts). 
The  statute  under  which  the  indictment  In 
this  case  is  found  (section  1543,  Mansf.  Dig. 
[section  886,  Ind.  T.  Ann.  St  1889]),  reads 
as  follows:  "If  any  woman  shall  endeavor 
privately,  either  by  herself  or  the  procure- 
ment of  others,  to  conceal  the  death  of  any 
Issue  of  her  body,  male  or  female,  that  It 
may  not  come  to  light  although  it  can  not 
be  proved  that  it  was  murdered,  every  such 
mother  shall  suffer,"  etc.  The  indictment 
followed  the  statute,  and,  in  addition,  al- 
leged that  the  body  was  concealed  in  the 
woods.  Clearly,  this  allegation  as  to  where 
the  body  was  concealed  is  surplusage.  The 
gist  of  the  offense  consists  in  concealing 
the  fact  of  the  death.  In  the  case  of  State 
T.  Ellis,  48  Ark.  93,  it  is  held:  "According 
to  all  of  the  precedents  and  authorities,  the 
Indictment  for  the  offense  [concealing  death 
of  child]  must  expressly  and  distinctly  allege 
the  child  to  be  dead,  although  It  need  not 
state  wliether  It  died  before,  at  or  after  Its 
birth,  nor  in  what  manner  or  by  what  act» 
the  mother  endeavored  to  conceal  its  death." 
Unnecessary  allegations,  not  descriptive  of 
the  offense  charged,  may  be  treated  as  Im- 
material, and  pass  unnoticed.  Whart  Cr. 
Ev.  109;  1  Bish.  Or.  Proc.  478.  The  allega- 
tion that  the  body  was  concealed  in  the 
woods  is  not  descriptive  of  the  offense,  and 
the  court  properly  treated  It  as  surplusage, 
and  the  Instruction  was  properly  refused. 

Exception  is  taken  to  the  fact  that  the 
court  allowed  counsel  for  defendant  but  20 
minutes  in  which  to  argue  their  case.  The 
time  to  be  allowed  for  argument  rests  in  the 
sound  discretion  of  the  court  and  an  abuse 
of  this  discretion  is  error.  1  Bish.  Gr.  Proc. 
S13.  In  this  case  there  were  but  four  wit- 
nesses offered  by  the  government  the  de- 
fendant introducing  no  proof  whatever.  And 
the  record  further  shows  afflrmatively  that 
counsel  for  defendant  did  not  consume  the 
time  actually  allowed.  Had  they  done  so, 
and  then  requested  the  court  for  further 
time,  it  would  probably  have  been  granted. 
We  think,  however,  in  view  of  the  large 
Yolome  of  business  before  the  trial  courts, 
that  In  this  case^  where  the  tasfB  weiv  not 
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complicated,  and  the  testimony  short  and  un- 
contradicted, the  .time  given  for  argument 
was  sufficient. 

Finding  no  error  In  the  proceedings  below, 
the  Judgment  la  affirmed. 


POTTS  et  al.  t.  WATKINS. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

APPBAI<-DISUISSAI^FILINO  OF  TRANSCRIPT. 
1.  Transcript  not  having  been  filed  within  the 
90  days  after  taliinz  of  appeal,  allowed  by 
Mansf.  Dig.  §  1271  find.  T.  Ann.  St.  1899,  | 
773),  appeal  will  be  dismissed. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Bosea  Townsend,  January 
26,  1900. 

Action  by  Mrs.  A.  R  Watklns  against 
Taylor  Potts  and  others.  Judgment  for 
plalntur.    Defendants  appeal.    Dismissed. 

Mansfield,  McMurray  &  Cornish,  for  ap- 
pellants. R.  H.  West  and  Murray  &  Lucas, 
for  appellee. 

CliATTON,  J.  This  case  is  pending  on  a 
motion  to  dismiss  the  appeal  because  the 
transcript  was  not  filed  with  the  clerk  of 
this  court  within  90  days  after  the  granting 
of  the  appeal  by  the  court  below.  An  or- 
der granting  the  appeal  was  made  on  the 
26th  day  of  January,  1900,  and  the  transcript 
was  filed  with  the  clerk  on  May  22,  1900,  or 
116  days  after  the  order  of  appeal  was  made. 
At  our  October,  1901,  term,  the  appeal  was 
dismissed  because  not  filed  within  the  time 
limited  by  the  statute.  Mansf.  Dig.  §  1271 
(Ind.  T.  Ann.  St.  1899,  {  773).  Potts  v.  Wat- 
kins,  61  S.  W.  637.  This  dismissal  of  the 
appeal  was  entered  October  4,  1901.  On 
October  11,  1901,  seven  days  after  the  dis- 
missal, without  any  order  of  this  court  ex- 
tending the  time,  a  transcript  Identical  with 
the  one  theretofore  filed  and  passed  on  by  as 
was  again  filed  with  the  clerk  of  this  court 
This  last  transcript  was  filed  nearly  two 
years  after  the  making  of  the  order  granting 
the  appeal.  Why  this  latter  transcript  was 
filed,  we  have  had  neither  oral  argument 
nor  brief  to  enlighten  us.  Nor  are  we  able 
to  discover  the  reasons,  unless  it  was  the 
intention  of  the  appellants  to  abandon  the 
first  appeal,  and  to  take  one  directly  from 
this  court  But  be  this  as  it  may,  that  was 
not  done;  and  this  transcript  having  been 
filed  more  than  90  days  after  the  appeal 
was  taken,  and  no  further  time  granted  by 
this  court  the  motion  Is  sustained,  and  the 
appeal  dismissed. 


STEPHENS  et  al.  v.  QUIGL.BY. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

26,  1902.) 

APPBAL— OBJBCTIONS    WAIVBD. 

1.  Though,  under  Mansf.  Dig.  §$  3361,  3362 

(Ind.  T.  Ann.  St  1899,  §§  2295.  2296),  damages 


for  detention  of  premises  cannot  be  had  in  an 
action  of  forcible  entry  and  detainer,  where  de- 
fendant has  not  given  bond  to  retain  possession, 
still  defendant,  having  induced  the  court  to  inb- 
mit  the  question  of  damages  to  the  jury,  can- 
not complain  thereof  on  appeaL 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  John  R.  Thomas,  NoTember  1, 
1900. 

Action  by  Hiram  Quigley  against  Green 
Stephens  and  others.  Judgment  for  plaintiff, 
and  defendants  appeaL    Affirmed. 

Hutchings,  West  &  Parker,  for  appellants. 
N.  A.  Gibson,  for  appeUee. 

CLAYTON,  J.  This  case  was  before  us  at 
our  January,  1900,  term,  and  was  reversed, 
and  remanded  for  a  new  triaL  At  the  Sep- 
tember, 1900,  term,  of  the  United  States  court 
sltthig  at  Muskogee,  In  the  Northern  district, 
the  case  was  retried  In  all  things  in  conform- 
ity to  the  opinion  handed  down  by  ua  when 
the  case  was  last  before  us.  We  adhere  to 
the  opinion  then  handed  down.  For  the  facta 
of  the  case,  see  that  opinion,  54  S.  W.  814. 

But  one  new  question  Is  now  raised,  and 
that  is  as  to  the  damages  assessed  by  tbe 
Jury.  This  is  a  case  of  forcible  entry  and  de- 
tainer. The  plaintiff  (appellee)  prevailed. 
The  record  does  not  show  that  any  bond  was 
given  In  the  case,  either  by  the  plaintiff  or 
the  defendant.  At  the  trial  the  court  at  the 
request  of  the  defendant  gave  tbe  following 
instruction:  "In  this  case  it  is  conceded  that 
the  plaintiff  was  forcibly  removed  from  the 
premises  in  controversy  on  the  5th  day  of 
January,  1888,  and  is  therefore  entitled  to  re- 
cover possession  of  the  premises.  In  addition 
thereto,  he  is  entitled  to  recover  the  damages 
he  may  have  sustained  in  being  kept  out  of 
possession  by  the  defendants.  The  measure 
of  this  damage  Is  the  difference  lietween  the 
rental  value  of  the  place,  which  belonged  to 
the  defendants,  and  the  profit  which  the  plain- 
tiff might  have  made  off  the  place  from  time 
he  was  dispossessed  to  the  present  had  he 
been  allowed  to  remain  upon  the  premises." 
In  cases  of  this  character,  where  the  defend- 
ant has  not  given  bond  to  retain  possessioD, 
no  damages  for  detention  of  the  premises  can 
be  had  in  the  suit  Section  3361,  Mansf.  Dig. 
(Ind.  T.  Ann.  St  1899,  {  2295),  provides  as 
follows:  "If  on  the  trial  of  any  action  under 
this  act  the  verdict  is  for  the  plaintiff,  the 
court  shall  give  Judgment  thereon  for  the 
costs,  and  award  execution  as  In  other  cases." 
Section  8362  (section  2296)  provides  that  when 
a  bond  has  been  given  by  the  defendant  to 
retain  the  possession  of  the  lands  and  prem- 
ises, when  the  plaintiff  prevails,  damages  for 
the  detention  may  be  assessed  by  the  Jmy 
trying  the  case.  As  there  was  no  bond  Sled 
by  tbe  defendant  In  this  case,  the  plahitlff 
should  not  have  been  allowed  to  Introduce 
proof,  nor  the  Jury  to  assess  damages  for  tbe 
detention  of  the  premises  by  the  defendant 
Walker  r.  McOUl,  40  Arlb  38.  But  the  de- 
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fendant  talmaelf  asked  for  the  Instruction,  and 
In  hla  motion  for  a  new  trial  bis  only  com- 
idalnt  was  "that  the  jury  awarded  excessive 
damages,  which  appear  to  have  been  given 
under  the  influence  of  passion,"  and  nowhere 
In  said  motion  complains  of  the  action  of  the 
coTirt  in  permitting  evidence  of  such  damage 
to  be  introduced,  nor  of  the  charge  of  the 
court,  and  no  exceptions  were  saved  in  these 
particulars  during  the  trial.  Indeed,  the  trial 
seems  to  have  been  conducted  with  the  under- 
standing by  all  of  the  parties  that,  notwith- 
standing no  bonds  had  been  filed,  the  dam- 
ages for  the  detention  might  be  settled  In  the 
case,  to  save  the  expense  of  another  suit  On 
page  26  of  the  transcript  of  the  record  we 
find  the  court  saying:  "There  is  nothing  In- 
volved In  this  except  the  damages  the  plaln- 
tiflF  has  suffered  since  the  beginning  of  this 
suit.  I  have  allowed  the  defendants  to  off- 
set, as  I  think  fair,  and  we  had  better  settle 
It  all  at  this  time  than  to  have  separate  suits. 
It  was  with  that  understanding  that  I  let  that 
evidence  go  in."  But,  be  this  as  it  may,  the 
defendant  cannot,  after  having  induced  the 
conrt  to  submit  the  question  of  damages  to 
the  jury,  now  be  heard  to  complain. 

Let  the  Judgment  of  the  court  below  be  af- 
firmed. 


AROHARD  V.  FARRIS. 

(Conrt  of  Appeals  of  ludian  Territory.    Sept. 
25,  1902.) 

CONSTITUTIONAL      LAW  —  COMMISSIONER'S 
COURT  —  APPEAL  —  AMOUNT    IN- 
VOLVED—TRIAL BT  JURY. 

1.  Act  Coug.  March  1,  1895,  {  4  (Ini.  T. 
Ann.  St.  1899,  {  48),  providing  that  no  appeal 
■hall  be  allowed  from  the  commissioner's  court 
in  civil  rases  where  the  amount  of  the  Jnde- 
ment,  exclusive  of  costs,  does  not  exceed  $20, 
is  violative  of  Const  U.  S.  Amend,  art.  7, 
gnanntymg  right  of  trial  by  jury  in  suits  at 
common  law  where  the  value  in  controversy 
exceeds  $20. 

Appeal  from  the  United  States  conrt  for 
the  Southern  district  of  the  Indian  Territory; 
before  Jostlce  Hosea  Townsend,  May  16,  1901. 

Action  by  P.  Archard  against  Ed.  Farris. 
From  a  judgment  of  the  United  States  court 
for  the  Southern  district  dismissing  an  ap- 
peal from  a  judgment  of  the  commissioner's 
conrt  In  favor  of  defendant  plaintiff  appeals. 
Beversed. 

Herbert  ft  Cannon  and  S.  C.  Treadwell, 
for  appellant. 


QILJj,  C.  J.  This  was  an  action  for  rent 
begnn  before  the  United  States  commission- 
er's court  in  the  Southern  district  at  Tls- 
bomlngo.  There  was  an  afiSdavit  for  attach- 
ment attachment  order,  and  certain  crops- 
attached.  The  case  was  tried  to  a  jury  in 
tbe  commissioner's  court  and  the  jury  re- 
tnmed  a  verdict  for  the  defendant.  The 
ease  was  appealed  regularly  to  the  United 
States  court  for  the  Southern  district  where 


a  motion  was  Interposed  to  dismiss  the  cause 
for  want  of  jurisdiction.  Said  motion  was 
beard  by  the  court  and  the  appeal  was  dis- 
missed for  want  of  jurisdiction  by  said 
court,  because  the  judgment  of  tbe  United 
States  commissioner  was  for  less  than  $20. 
£<xce0tlon  was  taken  to  this  judgment  of 
the  court  supersedeas  bond  was  given  for 
the  property,  and  the  case  appealed  to  this 
court 

The  question  turns  upon  tbe  construction 
to  be  given  to  the  act  of  congress  of  March 
1,  1895  (Ind.  T.  Ann.  St  1899,  {  48).  provid- 
ing: "That  no  appeal  shall  be  allowed  from 
the  commissioner's  court  In  civil  cases  where 
the  amount  of  judgment  exclusive  of  costs, 
does  not  exceed  twenty  dollars."  This  court 
has  heretofore  held  both  ways  upon  this 
proposition,  and  at  the  sitting  of  this  court 
In  October,  1901,  the  question  is  extensively 
and  ably  considered  by  the  court  through 
Justice  Clayton,  and  it  is  held  that  this  stat- 
ute is  In  violation  of  the  constitution  of  the 
United  States  amendment  (article  7),  guaran- 
tying the  right  of  trial  by  jury  in  suits  at 
common  law  where  the  value  In  controversy 
exceeds  $20.  We  adopt  in  this  case  the  rea- 
soning of  the  court  in  that  case,  and  hold  that 
the  judgment  of  the  court  bolow  was  errone- 
ous. Tbe  appeal  should  not  have  been  dis- 
missed, but  should  have  been  entertained, 
and  tried  in  the  court  below.  Under  the 
decision  in  Luce  v.  Garrett  (Ind.  T.)  64  S.  W. 
613,  tbe  case  is  reversed,  and  remanded, 
with  directions  to  reinstate  the  case,  and  al- 
low It  to  proceed  regularly. 

Reversed  and  remanded. 


PATTERSON  v.  BRADLBT. 
(Conrt  of  Appeals  of  ludian  Territory.    Sept. 
25,  1902.) 
PLEADINGS-COUNTERCLAIM. 
1.  Under  Mansf.  Dig.  f  5034  (Ind.  T.  Ann. 
St   1890,   S  3239),   providing  that  a   connter- 
claim  must  be  a  cause  of  action  in  favor  of 
the  defendant  against  the  plaintiff  arising  out 
of  the  contract  or  transaction  set  forth  in  the 
complaint,  in  an  action  to  recover  for  thresh- 
ing defendant's  graih  his  claim  against  plain- 
tiff for  damages  for  negligently  setting  be  to 
and    burning    other    grain    while    doing    such 
threshing  may  be  set  out  in  the  answer  as  a 
counterclaim. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  Joseph  A.  Gill,  February  7, 
1901. 

Action  by  T.  J.  Bradley  against  M.  S. 
Patterson.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

This  was  an  action  of  debt  brought  be- 
fore the  United  States  commissioner  for  tbe 
Sixth  commissioner's  district  of  the  Northern 
district  of  the  Indian  Territory,  at  Vinlta, 
by  appellee  against  appellant  Appellee  al- 
leged that  appellant  was  Indebted  to  him  In 
the  sum  of  $114.34  on  contracts  for  thresh- 
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ing  for  the  seasoiui  of  1897  and  180S;  that 
thei-e  was  due  for  the  season  of  1896  the 
sum  of  120.49,  and  for  the  season  of  1897 
the  sum  of  |98.85;  and  that  these  sums, 
together  with  the  Interest,  amounted  to  $126.- 
30.  The  appellant,  by  bis  amended  answer, 
admitted  the  contracts  tor  threshing,  but  al- 
leged that  tot  the  season  of  1898  the  contract 
price  was  2^  cents  per  bushel.  Instead  of 
3  cents,  as  set  out  by  appellee,  and  as  a  coun- 
terclaim to  the  bill  for  1897  interposed  a 
•claim  for  damages  against  the  appellee  for 
negligently  and  carelessly  performing  his  j 
contract  of  threshing,  by  which  negligence  | 
the  appellee  set  fire  to  and  burned  up  about  | 
1,000  bushels  of  appellant's  wheat,  worth  70  { 
cents  per  bushel;  that,  on  account  of  the 
limited  Jurisdiction  of  the  commissioner's 
court,  he  oakeA  leave  to  plead  his  damages 
to  the  extent  of  $100  against  appellee's  claim 
for  threshing  In  1897  under  section  4074, 
Mansf.  Dig.  (section  2754,  Ind.  T.  Ann.  St 
1899).  To  the  counterclaim  the  appellee  de- 
murred. The  commissioner  overmled  the  de- 
murrer, and  there  was  a  trial  by  Jury,  and 
Judgment  for  appellee  for  $20.49.  The  ap- 
pellee appealed  from  this  Judgment  to  the 
'district  coort,  where  the  demurrer  was  sus- 
tained, and  the  appellant  refused  to  plead 
further.  The  appellee  then  admitted  appel- 
lant's claim  of  21/^  cents  per  bushel  on  the 
contract  for  the  year  1898,  and  Judgment 
was  entered  for  appellee  In  the  sum  of 
$111.87. 

Smith  &  McCulloch,  for  appellant  D.  H. 
TS'Uson,  for  appellee. 

GLA.XTON,  3.  (after  stating  the  facts). 
The  only  error  assigned  by  appellant  in  this 
case  Is  that  the  court  erred  In  sustaining 
the  demurrer  to  the  second  paragraph  of  de- 
fendant's answer.  The  pleadings  are  not 
clear  as  to  whether  the  transacttons  betwe^i 
the  parties  were  embraced  In  a  single  con- 
tract coTerlng  both  years,  or  in  two  con- 
tracts,—one  for  the  year  1897,  and  one  for 
the  year  1808;  but  from  the  whole  tenor 
of  the  pleadings  we  take  It  that  there  was 
a  separate  contract  for  each  year.  But 
whethw  this  be  correct  or  not  as  far  as  the 
question  in  this  case  is  concerned,  the  result 
would  be  the  same.  The  wheat  was  destroy- 
ed by  fire  while  threshing  out  the  crop  of 
1897.  The  answer  alleges  by  way  of  coun- 
terclaim that  while  the  plaintiff  was  engaged 
In  carrying  out  his  contract  for  threshing 
out  his  wheat  for  that  year,  he  negligently 
set  fire  to  It,  which  destroyed  1,000  bushels, 
to  his  damage  $700.  The  acts  of  negligence 
Alleged  are  that  the  fire  originated  in  the 
separator  of  the  machinery  being  used  by 
plaintiff;  that  the  same  bad  not  been  prop- 
erly oiled  and  looked  after,  and  was  negli- 
gently and  carelessly  run.  The  action  was 
commenced  before  the  commissioner's  court 
and  defendant  prayed  that,  because  of  the 
limited  Jurisdiction  of  that  court  be  be  al- 


lowed to  plead  damages  as  a  conntaclaim 
or  recoupment  against  plaintiff's  demand  for 
the  year  1897  to  the  amount  of  $100.  The 
sole  question  Is,  was  the  alleged  negligent 
burning  of  defendant's  wheat  so  connected 
with  the  contract  of  threshing  upon  which 
the  plaintiff  founds  his  chiim  that  It  may 
be  recovered  by  counterclaim?  Sections 
6034,  S036,  Mansf.  Dig.  (sections  3239,  3241. 
Ind.  T.  Ann.  St  1899),  read  as  follows: 

"The  counterclaim  mentioned  In  this  chap- 
ter must  be  a  cause  of  action  in  favor  of 
the  defendants,  or  some  of  them,  against  the 
plaintiffs,  or  some  of  them,  arising  out  of 
the  contract  or  transactions  set  forth  in  the 
complaint,  as  the  foundation  of  the  plaintiffs' 
claim,  or  connected  with  the  subject  of  the 
action." 

"A  set-off  can  only  be  pleaded  In  an  action 
founded  on  contract,  and  must  be  a  canse 
of  action  arising  upon  contract  or  ascertained 
by  the  decision  of  a  coiut." 

From  a  reading  of  the  above  sections  of 
the  statute  it  will  be  observed  that  a  set-off 
can  only  be  pleaded  "In  an  action  arising 
on  a  contract  or  ascertained  by  the  decision 
of  a  court."  But  not  so  with  a  coonter- 
claim.  As  to  that  any  demand  of  the  de- 
fendant against  the  plaintiff,  arising  out  of 
the  contract  or  transaction  set  forth  In  the 
complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject 
of  the  action,  may  be  pleaded.  Does  the 
demand  of  the  defendant  in  this  case,  as 
pleaded  by  him,  arise  out  of  the  contract, 
or  out  of  the  transaction  as  pleaded  by 
plaintiff  In  his  complaint  or  is  it  connected 
with  the  subject  of  the  action?  If  It  comes 
up  to  either  of  these  requirements,  it  Is 
well  pleaded,  and  the  demurrer  should  have 
been  overruled;  If  not  It  is  not  well  pleaded, 
and  the  demurrer  should  have  been  sns- 
tained.  The  contract  was  that  the  plaintiff 
should,  for  a  certain  fixed  price  i>er  bnshd. 
thresh  out  the  crop  of  1897,  and  the  whole  of 
it  And  this  was  snch  a  contract  that  tiie 
law  implies  and  writes  Into  It  the  duty  of 
plaintiff  to  perf(Kin  the  labor  with  care  and 
skill.  "A  person  who  undertakes  a  particu- 
lar business  contracts  also,  by  Implication, 
with  his  employor,  as  to  Integrity,  care,  and 
reasonable  sklU."  Blsb.  Oont  t  246.  "When- 
ever one  enters  Into  another's  service,  wheth- 
er In  a  continuous  employment  or  for  do- 
ing a  particular  thing,  the  law  interpreting 
the  contract  adds  to  its  genonl  words.  In 
the  absence  of  special  ones,  or  of  special 
facts  controlling  the  iiarticular  case,  liis 
promise  to  bring  to  the  work  ordinary  skill 
and  capacity,  together  with  Integrity  there- 
in, and  faithfulness  in  the  Interest  of  bis 
employer;  and  this  In  addition  to  his  rea- 
sonable care  common  to  alL"  Id.  i  1416, 
and  authorities  cited  in  notes  S-7.  And  the 
same  author,  continuing  In  section  1417,  says: 
"To  continue  our  Illustrations  from  the  law 
of  employer  and  employe,  these  and  numer- 
ous  other  Implied   stlpalationa.    Introduced 
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Into  the  contract  by  Interpolation,  are  of  pre- 
cisely the  same  effect  as  tbongh  written  Into 
It  In  terms."  And  therefore,  If  the  plaintiff, 
while  engaged  in  the  performance  of  the 
duties  required  of  him  by  his  contract, 
whether  those  duties  were  stipulated  by  the 
words  of  the  contract  or  implied  by  law, 
failed  to  exercise  ordinary  care  and  skiU- 
fnlneeis  in  the  discharge  of  those  dntles, 
whereby  the  wheat— the  very  thing  to  which 
the  contract  related— was  destroyed,  the  dam- 
age to  the  defendant,  caused  thereby,  what- 
ever It  may  have  been,  was  directly  attrib- 
utable to  a  breach  of  the  contract  by  the 
plaintlfiF;  that  Is,  his  agreement.  Implied  by 
law,  that  he  wonld  use  care  and  skill  in 
threshing  the  wheat,  was  broken,  and  the 
damage  accruing  to  the  defendant  was  the 
result  of  a  breach  by  plaintiff  of  the  very 
contract  upon  which  he  founds  his  cause 
of  action,  and  therefore,  in  the  very  language 
of  the  statute.  Is  a  cause  of  action  in  favor 
of  the  defendant  against  the  plaintiff,  arising 
out  of  the  contract  set  forth  In  the  complaint 
as  the  foundation  of  plaintiff's  claim.  This 
[xisltion  is  fully  sustained  by  Bliss  in  his 
work  on  CJode  Pleadings,  871,  872.  See, 
also,  Orton  v.  Noonan,  80  Wis.  611;  Cook 
V.  Sonle,  B6  N.  Y.  420;  Myers  v.  Bums,  35 
N.  T.  269;  OrlfBn  v.  Moore,  62  Ind.  295. 
It  seems  to  ns  that,  if  it  be  possible  for  a 
defendant  to  state  a  case  in  a  suit  upon  a 
contract  wherein  his  claim  arises  out  of 
the  contract  sued  upon,  the  amended  answer 
In  this  case  does  so.  The  demurrer  admits 
that  1,000  bushels  of  wheat  were  destroyed 
by  flr«  because  of  the  want  of  care  and  the 
negligence  of  plaintiff  while  threshing  it,  and 
that  defendant  thereby  sustained  a  necessary 
loss  of  $700,  all  of  which  was  occasioned  by 
plaintiffs  violation  of  one  of  the  stipula- 
tions of  bis  agreement,— an  Implied  one,  it 
Is  tme,  but  none  the  less  a  part  of  the  con- 
tract The  defendant  could  have  brought 
and  sustained  an  independent  suit  for  the 
loss  thus  occasioned,  founded  upon  a  breach 
of  the  contract  sued  upon  in  this  case.  How, 
then,  can  it  be  said  that  his  demand  does  not 
arise  ont  of  it? 

We  are  of  the  opinion  that  the  court  erred 
In  sustaining  the  demurrer  to  the  ammded 
answer,  and  therefore  let  the  judgment  of 
the  conrt  below  be  reversed,  and  the  cause  re- 
manded. 


HABOBOVB  et  al.  v.  OHEBOKBB 
NATION. 

(Court  of  Appeals  of  ludian  Territory.    Sept. 
25,  1902.) 

KJBX3TMKNT— NOTICE  TO  QUIT— WAIVER— COM- 
PLAINT—VERIFICATION— PARTIES. 
1.  In  ejectment  by  the  Cherokee  Nation 
against  noncitizens,  the  failure  to  serve  a  no- 
tire  to  qnit  is  waived  by  defendants  answering 
to  the  merits. 

1  J.  8m  Bieetment,  voL  IT.  Cant  Dig.  |  n. 


2.  Under  the  express  provisions  of  Mansf. 
Dig.  §  5086  and.  T.  Ann.  St  1899,  |  8291), 
the  filing  of  an  unverified  complaint  is  not 
ground  for  dismissal  of  the  action  if  the  veri- 
fication ia  made  on  or  before  the  calling  of  the 
action  for  trial. 

3.  A  complaint  In  ejectment  by  the  Cherokee 
Nation,  which  alleges  that  defendants  hold  the 
land  as  claimants  to  citizenship  in  the  nation, 
which  claim  has  been  decided  adversely,  con- 
fers jurisdiction  on  the  court  within  Ind.  T. 
Ann.  St  1899,  p.  28,  {  678,  giving  jnrlsdiction 
of  cases  against  those  holding  land  as  claim- 
ants to  membership  of  a  tribe,  notwithstand- 
ing such  claim  has  been  decided  adversely. 

4.  A  complaint  in  ejectment  by  the  Cherokee 
Nation,  which  alleges  that  a  third  person,  pur- 
suant to  an  agreement  with  the  claimants  to 
citizenship,  holds  the  land  jointly  with  snch 
claimants.  Is  sufficient  to  authorize  the  making 
of  the  third  person  a  codefendaut,  within  Mansf. 
Dl^.  {  4940  (Ind.  T.  Ann.  St  {  1899,  §  3140), 
which  provides  that  any  person  may  be  made 
a  defendant  who  has  or  claims  an  interest  in 
the  suit  adverse  to  plaintiff,  or  who  ia  a  nec- 
essary party  to  a  complete  determination  of  the 
action. 

Appeal  from  the  United  States  conrt  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  Joseph  A.  Gill,  January  31,  1902. 

Action  by  the  (Cherokee  Nation  against  J. 
S.  Hargrove  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal    AflSrmed. 

On  the  11th  day  of  January,  1901,  a  man- 
date from  the  court  of  appeals  was  spread  up- 
on the  records,  and  Judgment  entered  In  com- 
pliance with  said  mandate.  On  February  2, 
1901,  the  defendants  moved  to  dismiss,  as 
follows:  "(1)  Because  the  plaintiff  the  Chero- 
kee Nation  at  no  time  prior  to  the  Issuing  of 
the  summons  in  this  cause  served  notice  on 
the  defendants  to  quit  possession  of  the  land 
sued  for.  (2)  Because  the  complaint  Is  not 
sworn  to  by  the  chief  of  the  nation,  or  any 
other  person  or  persons  bringing  salt  in  bis 
own  behalf.  (3)  Because  said  complaint  Is 
sworn  to  by  the  pretended  plaintiff,  Claud 
Sbelton,  for  himself,  who  did  not  bring  the 
suit  on  his  own  behalf,  and  Is  not  now  a  par- 
ty to  the  complaint.  (4)  Because  the  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  (5)  Because  plaintiffs 
have  refused  and  neglected  to  file  reply  to  de- 
fendants' answer  within  the  time  prescribed 
by  the  court  [Signed]  M.  M.  Edmlston,  At- 
torney for  Defendants,"— which  motion  was 
overruled,  and  on  the  same  day  plaintiff  filed 
a  reply  to  the  answer  of  Hargrove,  and  asks 
leave  to  amend  the  complaint  by  making 
Samuel  H.  Conklln  party  defendant,  which 
was  allowed;  and  on  February  11,  1901,  said 
amended  complaint  was  filed,  and  summons 
Issued,  which  was,  on  May  13,  1901,  returned 
served.  On  December  4,  1901,  defendants  fil- 
ed demurrer  to  the  amended  complaint,  as  fol- 
lows: "Demurrer.  Now  come  the  defendants 
herein,  and  demur  to  the  complaint  filed  here- 
in for  the  following  reasons,  to  wit:  (1)  Be- 
cause the  court  has  no  Jurisdiction  of  the  de- 
fendants or  of  the  subject  of  the  action;  (2) 
because  there  Is  a  defect  of  parties  defendant; 
(3)  because  the  complaint  does  not  state  facts 
sufficient  to  constltate  a  cause  of  actijnjl— 
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\7blcb  Bald  demurrer  was,  on  January  27, 
1902,  sustained  as  to  defendant  Conklln,  and 
overruled  as  to  other  defendants,  and  leave 
given  plaintiff  to  amend,  and  on  January  80, 
1902,  plaintiff  filed  a  second  amended  com- 
plaint, and  alleged  tliat  it  is  the  owner  and 
entitled  to  the  Immediate  possession  of  the 
lands  and  improvements  described  in  said 
complaint;  tlrnt  the  lands  upon  which  the 
improvements  are  were  patented  to  the  plain- 
tiff by  the  United  States  on  December  31, 
1838,  and  that  defendants  J.  S.  and  Nancy 
Hargrove  and  Moses  and  Alice  Studebalcer 
were  claimants  to  citizenship  in  the  Cherokee 
Nation,  which  claim  has  been  decided  adverse- 
ly, and  the  judgment  has  become  finaL  Said 
defendants,  at  the  Institution  of  this  suit, 
were  holding  and  occupying  said  lands  and 
improvements  as  claimants  to  citizenship  in 
the  Cheroliee  Nation,  and  defendant  Conl^Ihi, 
on  or  about  the  institution  of  this  suit,  took 
possession  of  said  lands  and  improvements 
Jointly  with  the  other  defendants,  and  plain- 
tiff says:  "That  by  some  agreement,  con- 
nivance, understanding,  or  combine  with  the 
said  defendants  in  this  case  the  said  Conklln 
took  possession  of  the  lands  and  improve- 
ments in  controversy  In  this  case  jointly  with 
the  other  defendants,  and  entered  into  a  com- 
bine or  agreement  with  the  said  defendants 
whereby  they  would  jointly  hold  the  lands 
and  improvements  in  controversy  in  this  case 
contrary  to  and  against  the  will  of  this  plain- 
tiff. The  plaintiff  alleges  that  the  defendants 
herein  are  in  the  unlawful  possession  of  the 
said  lands  and  Improvements;  that  they  are 
not  the  owners  thereof,  or  entitled  to  the  pos- 
session of  same;  that  this  plaintiff  is  the  ab- 
solute owner  of  the  said  Improvements,  and 
entitled  to  the  immediate  possession  of  same, 
and  has  been  since  the  institution  of  this  suit; 
and  that  the  defendants  unlawfully  withhold 
the  same  from  this  plaintiff."  Plaintiff  fur- 
ther alleges  that  defendants  Hargrove  and 
Studebaker  are  intruders,  and  have  not  sold 
their  Improvements  as  provided  by  law;  and 
plaintiff  sets  out  In  its  complaint  in  full  the 
act  of  the  national  council  of  the  Cherokee 
Nition,  approved  September  80,  1895,  and  the 
amendments  thereto.  In  one  of  which  amend- 
ments it  Is  provided  as  follows:  'That  the 
act  of  the  national  council  approved  Oct  1st, 
1895,  authorizing  the  sale  of  certain  Intruder 
improvements,  be  and  the  same  Is  hereby 
amended;  that  the  sheriffs  of  the  several  dis- 
tricts are  hereby  authorized  and  required  to 
sell  all  the  improvements  of  Intruders  In  their 
respective  districts,  who  have  been  paid  by 
the  treasurer  of  the  Cherokee  Nation  the  ap- 
praised value  of  the  same  as  provided  in  an 
act  of  congress  approved  March  3rd,  1893,  and 
who  have  been  tendered  payment  for  the 
same  together  with  all  other  Improvements 
erected  on  the  public  domahi  of  the  Cherokee 
Nation  by  intruders  since  August  11,  1886." 
Plaintiff  further  alleges  that  said  improve- 
ments were  not  sold  as  provided  in  said  act, 
"but  became  from  the  date  of  the  appraise- 


ment and  the  decision  of  the  commission  re- 
jecting the  defendants,  who  were  claimants  to 
citizenship,  and  denying  them  the  rights  of 
citizenship,  the  absolute  property  of  the 
Cherokee  Nation";  that  defendant  Conklln 
has  no  right  or  title  In  the  place,  and  acquired 
his  right  under  and  through  the  other  de- 
fendants, and  since  the  institution  of  this 
suit;  that  the  original  defendants  were  served 
with  notice  by  the  original  plaintiff,  C.  & 
Shelton,  to  vacate,  and  they  failed  and  refus- 
ed to  do  so;  that  said  notice  was  served  more 
than  30  days  before  the  filing  of  this  suit; 
that  the  rental  value  is  $500  per  year;  and 
plaintiff  asks  Judgment  for  possession  of  the 
lands  and  improvements  and  reasonable  rents 
and  costs.  On  January  31,  1902,  defendants 
demur  to  said  second  amended  complaint,  as 
follows:  "Now  come  the  above-named  de- 
fendants, by  their  attorneys,  and  demur  to  the 
amended  complaint  filed  on  January  30,  1902, 
for  the  following  reasons,  to  wit:  (1)  That 
the  court  has  no  jurisdiction  of  the  person 
of  the  defendant  S.  H.  Conklln  in  this  case, 
or  of  the  subject  of  the  action  as  to  said 
defendant  Conklln.  (2)  That  the  plaintiff 
tias  no  legal  capacity  to  sue  defendant  S. 
H.  Conklin,  as  alleged  in  said  amended  com- 
plaint. (3)  That  there  is  a  defect  of  parties 
defendant.  (4)  That  said  amended  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  [Signed]  R.  H.  Lan- 
drum."  And  on  the  same  day  said  demurrer 
Is  overruled,  to  which  defendants  except,  and 
decline  to  plead  further,  whereupon  the  court 
submitted  the  amount  of  damages  to  a  jury, 
who  returned  the  following  verdict:  "We, 
the  Jury  impaneled  and  sworn  in  the  above- 
entitied  cause,  find  the  Issue  for  the  plahi- 
tiff  and  against  defendants,  J.  S.  Hargrove, 
Nancy  Hargrove,  Moses  Studebaker,  Alice 
Studebaker.  and  Samuel  H.  Conklin,  and  as- 
sess plaintiffs  damages  at  $770.00.  [Signed] 
T.  B.  Sheeban,  Foreman."  And  thereupon 
the  court  rendered  judgment  for  possession 
of  the  lands  and  Improvements  and  for 
damages,  to  which  defendants  excepted,  and 
prayed  an  appeal  to  this  court 

M.  M.  BIdmlston,  for  appellants.  James 
S.   Davenport  and  Will.  P.  Thompson,  for 

appellee. 

TOWNSEND.  J.  (after  stating  the  facts). 
The  appellants  have  filed  three  specifications 
of  error,  as  follows:  "First  In  overrnllng 
applicants'  motion  to  dismiss,  on  the  grounds: 
Because  the  appellee  at  no  time  served  notice 
on  defendants  to  quit;  because  the  complaint 
Is  not  sworn  to  by  the  chief  of  the  nation. 
Second.  In  overruling  appellants'  demurrer  to 
second  amended  complaint,  which  sets  out  that 
the  court  has  no  jurisdiction  of  the  person  of 
the  defendant  Conklin,  or  the  subject  of  the 
action  as  to  him;  because  the  plaintiff  has  no 
legal  capacity  to  sue  defendant  Conklin;  be- 
cause there  is  a  defect  of  parties  defendant; 
and  because  said  amended  complaint  does 
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not  state  facts  snffldent  to  constitute  a  cause 
of  action.  Third.  Tliat  the  court  had  no  Juris- 
diction of  defendants  Hargrove  and  Stude- 
baker  for  the  reason  the  statutory  notice  was 
not  aerred  on  them  by  appellee  prior  to  bring- 
ing suit,  as  shown  by  the  record." 

Tbe  first  errw  assigned  Is  that  appellee 
never  served  notice  to  quit  upon  appellants, 
and  because  the  chief  of  tbe  nation  never 
swore  to  the  complaint  It  appears  that  this 
case  has  been  before  this  court,  and  is  re- 
ported in  68  S.  W.  867.  The  Judgment  of  the 
lower  court  was  reversed  upon  two  grounds: 
First,  for  the  error  of  said  court  In  overruling 
the  demurrer  of  the  appellants;  and,  second, 
for  the  error  of  the  court  in  sustaining  tbe 
motion  of  appellee  for  judgment  on  the  plead- 
ings, for  possession  of  the  property,  and  for 
costs.  Had  appellants  stood  upon  their  de- 
mnrrer,  and  appealed  to  this  court,  the  case 
would  have  had  to  have  been  dismissed  as  to 
appellee  Bbelton,  as  was  held  by  this  court  In 
sustaining  the  first  specification  of  error;  but 
instead  the  appellants  answered  to  the  merits, 
and  by  so  doing  they  waived  the  service  of 
notice.  In  Hibbard  v.  Klrby,  38  Ark.  106, 
Judge  Bngilsh  says:  "Any  defect  In  the 
stinimons  or  service  was  waived  by  filing  an 
answer  to  the  merits."  In  Boyer  v.  Robin- 
son, 6  Ark.  552,  It  is  said:  "By  appearing 
and  pleading  to  the  merits  of  the  action,  a 
defendant  waives  any  objection  that  he 
mlgbt  otherwise  take  to  the  service  of  the 
writ."  See,  also,  the  following:  "Appear- 
ance waives  any  defect  or  want  of  pro- 
cess." Murphy  V.  Williams,  1  Ark.  376;  Jes- 
ter T.  Hopper,  13  Ark.  43;  Hawkins  T.  Tay- 
lor, 56  Ark.  46,  19  S.  W.  106,  85  Am.  St 
Hep.  82.  "Appearance  In  response  to  writ 
of  certiorari  waives  objections  of  want  of 
application  for  tbe  writ"  Smith  v..  Parker, 
^  Ark.  518.  "Asking  for  a  postponement 
of  a  trial  held  an  appearance."  Epps  v. 
Sasby,  43  Ark.  545.  "Jurisdiction  of  the  per- 
son Is  obtained  by  service  of  process,  or 
by  voluntary  appearance  of  the  party,  or  by 
some  means  authorized  by  law."  Works, 
Jnr.  Courts,  p.  81,  {  11;  Callen  v.  Ellison,  13 
Ohio  St  446,  32  Am.  Dec.  448.  As  to  the  Ju- 
risdiction of  the  person:  Works,  Jur.  Courts, 
p.  36,  9  13;  Freem.  Judgm.  (  110;  12  Am.  & 
Bng.  Enc.  Law,  298;  Damp  v.  Town  of 
Dane,  29  Wis.  419;  McCauley  v.  Murdock,  97 
Ind.  229.  "Tbe  appearance,  to  be  special, 
most  be  on  Jurisdictional  grounds.  If  upon 
any  other  ground,  it  is  a  general  appearance, 
and  gives  the  court  Jurisdiction."  Green  v. 
Green,  42  Kan.  664,  22  Pac.  730,  16  Am.  St 
Bep.  510;  Bnrdette  v.  Corgan,  26  Kan.  102; 
Alderson  v.  White,  32  Wis.  808. 

The  want  of  verification  of  the  complaint 
Is  not  ground  for  dismissal  If  tbe  same  la 
verlfled  before  trial.  See  Mansf.  Dig.  i  5086 
and.  T.  Ann.  St  1899,  {  3291),  which  is  as 
follows:  "Where  complaints  are  filed  wlth- 
ont  verification,  as  required  by  section  3260, 
tbe  action  shall  not  on  that  account  be  dis- 
missed. If  tbe  verification  be  made  on  or  be- 


fore the  calling  of  the  action  for  trial."  The 
third  section  of  the  act  of  June  28,  1898,  pro- 
vides aa  follows:  "(3)  That  said  courts  are 
hereby  given  Jurisdiction  in  their  respective 
districts  to  try  cases  against  those  who  may 
claim  to  hold  as  members  of  a  tribe  and 
whose  membership  is  denied  by  the  tribe, 
but  who  continue  to  hold  said  lands  and  tene- 
ments notwithstanding  the  objection  of  the 
tribe;  and  if  it  be  found  upon  trial  that  the 
same  are  held  unlawfully  against  the  tribe 
by  those  claiming  to  be  members  thereof, 
and  the  membership  and  right  are  disallowed 
by  the  commission  to  the  Five  Tribes,  or  the 
United  States  court,  and  tbe  Judgment  has 
become  final,  then  said  court  shall  cause  the 
parties  charged  with  unlawfully  holding  said 
possessions  to  be  removed  from  the  same  and 
cause  the  lands  and  tenements  to  be  restored 
to  tbe  person  or  persons  or  nation  or  tribe 
of  Indians  entitled  to  tbe  possession  of  the 
same.".  Ind.  T.  Ann.  St  1899.  p.  28,  S  578. 
The  allegations  of  tbe  second  amended  com- 
plaint are  clearly  within  the  foregoing  stat- 
ute, and  are  as  follows:  "That  defendants 
J.  S.  and  Nancy  Hargrove  and  Moses  and 
Alice  Studebaker  were  claimants  to  citizen- 
ship in  the  Cherokee  Nation,  which  claim 
has  been  decided  adversely,  and  the  Judg- 
ment has  become  final.  Said  defendants  at 
the  institution  of  this  suit  were  holding  and 
occupying  said  lands  and  Improvements  as 
claimants  to  citizenship  in  tbe  Cherokee  Na- 
tion, and  defendant  Oonklln,  on  or  about  the 
institution  of  this  suit  took  possession  of 
said  lands  and  Improvements  Jointly  with  tbe 
other  defendants;  and  plaintiff  says:  "That 
by  some  agreement  connivance,  understand- 
ing, or  combine  with  the  said  defendants  in 
this  case  the  said  Conklln  took  possession  of 
the  lands  and  Improvements  in  controversy 
in  this  case  Jointly  with  the  other  defend- 
ants, and  entered  into  a  combine  or  agree- 
ment with  the  said  defendants  whereby  they 
would  Jointly  hold  tbe  lands  and  improve- 
ments in  controversy  in  this  case,  contrary  to 
and  against  the  will  of  this  plalntlfF."  But 
appellants  Insist  that  because  appellee  has 
not  alleged  that  Conklln  was  a  claimant  to 
cltlzffliBhip,  and  bis  claim  adversely  decided, 
therefore  no  Jurisdiction  as  to  his  person  or 
the  subject  of  the  action  as  to  him  can  be 
exercised,  although  he  is  alleged  to  be  Jointly 
in  possession  of  the  premises  with  tbe  other 
appellants. 

Section  4940,  Mansf.  Dig.  (section  3145, 
Ind.  T.  Ann.  St  1899),  provides  as  follows: 
"Any  person  may  be  made  a  defendant  who 
has,  or  claims,  an  Interest  in  the  controver- 
sy adverse  to  the  plaintiff,  or  who  Is  a  neces- 
sary party  to  a  complete  determination  and 
settlement  of  the  questions  Involved  In  the 
action."  Tbe  appellee  having  full  authority 
under  this  statute  to  institute  this  action 
against  all  the  appellants  but  Conklln,  and 
Conklln  having  Joined  tbe  other  appellants 
in  possession  of  the  premises,  which  Is  ad- 
mitted by  the  demurrer,  he  bep^me  a  neces- 
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sary  party,  and  we  think  he  was  properly 
Joined.  That  a  misjoinder  of  parties  defend- 
ant must  be  taken  advantage  of  by  motion 
to  strike,  and  not  by  demurrer.  Is  the  correct 
practice,  see  the  following:  "Misjoinder  of 
defendants  .not  a  ground  for  demurrer."  Fry 
V.  Street,  37  Ark.  42;  Ollpblnt  v.  Mansfield, 
36  Ark.  191.  "Nor  can  the  question  of  mis- 
Joinder  be  taken  advantage  of  at  the  trial." 
Railroad  Co.  r.  Tyler,  36  Ark.  206;  Booker 
V.  Bobbins,  26  Ark.  6C0.  "That  a  motion  to 
strike,  and  not  a  demurrer,  is  the  correct 
practice,  there  can  be  no  doubt."  Tuttle  ▼. 
Moore  (Ind.  T.)  64  S.  W.  586;  Gartland  t. 
Nunn,  11  Ark.  720;  Blley  v.  Norman,  39  Ark. 
162;  Turner  v.  Alexander,  41  Ark.  254;  Or- 
gan V.  Ballroad  Co.,  61  Ark.  261,  11  S.  W.  96. 
The  second  amended  complaint.  In  our  Judg- 
ment, contained  all  the  necessary  allegattons 
required  by  the  statute,  and  was  properly 
verified  by  the  chief  of  the  Cherokee  Nation, 
and  the  demurrer  to  the  same  was  properly 
overruled. 

The  Judgment  of  the  court  below  was  cor- 
rect, and  it  is  therefore  affirmed. 


HANCOCK  et  aL  v.  SHOOKMAN. 

(Court  of  Appeals  of  Indian  Territory.    B«pt. 

25,  1902.) 

APPBAIj-RBCORD— BILL  OF  BXCBFTIONS-IH- 
CORPORATION  OF  BVIDBNCB— REPLEVIN— 
BXE»UTION  SALE-ADVBRTI8BMBNT— TIMB 
—INSTRUCTIONS. 

1.  Where  a  bill  of  exceptions  only  purports 
to  contain  the  "substance  of  the  testimony  of 
a  part  of  the  witnesses,"  an  objection  that  there 
was  not  suflScient  evidence  to  support  the  ver- 
dict is  of  no  effect 

2.  On  appeal  by  defendant  in  replevin  he  ob- 
jected that  plaintiff  had  not  shown  title,  be- 
cause a  bill  of  sale  iu  evidence  was  executed 
in  Kansas,  under  a  Kansas  statute  not  pleaded 
and  not  in  evidence.  The  bill  of  exceptions 
only  purported  to  contain  the  "substance  of  the 
testimony  of  part  of  the  witnesses,"  and  the 
conrt  instructed  the  jury  that,  if  plaintiff  was 
the  owner,  they  should  find  for  him,  and  there 
was  no  exception  to  the  instruction.  Held,  that 
no  error  was  shown,  as  the  evidence  mierht 
have  been  ample  to  satisfy 'the  jury  of  plam- 
tifiTs  ownership. 

3.  Alleged  error  in  not  admitting  in  evidence 
the  record  of  a  certain  proceeding,  without  in- 
corporating the  record  iu  the  bill  of  exceptions, 
cannot  be  considered. 

4.  In  replevin  for  property  seized  nnder  exe- 
cution it  was  sufficient  for  plaintiff  to  show  that 
she  was  entitled  to  possession  as  against  de- 
fendant. 

6.  Under  Mansf.  Dig.  S  8048  (Ind.  T.  Ann.  St 
1899,  I  2163),  requiring  property  seized  under 
execution  to  be  exposed  for  sale  between  the 
hours  of  9  o'clock  in  the  forenoon  and  3  o'clock 
in  the  afternoon,  a  sale  at  an  hour  after  3 
o'clock  would  be  void. 

6.  Where  instructions  are  not  all  in  the  bill 
of  exceptions,  it  will  be  presumed  that  the  jury 
were  properly  instructed  on  the  facts  applicable. 

7.  Under  Mansf.  Dig.  §  5157  (Ind.  T.  Ann.  St 
1809,  §  8362),  providing  that  a  party  objecting 
to  a  decision  must  aave  exception,  error  in  giv- 
ing instructions  will  not  be  considered  where 
no  exception  is  reserved. 

H  T.  Sm  Appeal  and  Error,  voL  j;  Cent   Dig.   | 


Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  Joseph  A.  Gill,  Janoaiy  16, 
1901. 

Repleyin  by  Bertha  Shockman  against  W. 
M.  Hancock  and  others.  From  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

The  plaintiff  below  (appellee  here)  institnt- 
ed  this  action  of  replevin  against  the  de- 
fendants below  (appellants  here),  and  oa 
July  31,  1897,  filed  her  amended  complaint, 
and  alleged:  That  the  defendant  S.  M.  Ruth- 
erford is  the  United  States  marshal  for  the 
Northern  district  of  the  Indian  Territory, 
"and  as  such  there  came  into  bis  bands  a 
certain  writ  of  execution  Issued  out  of  the 
above-styled  court  in  the  case  of  Henry  Trit- 
heart  against  William  Shockman  and  others, 
and  thereafter,  on  or  about  the  19th  day  of 
June,  1897,  the  said  defendant  made  a  levy 
upon  and  seized  the  property  described;  and 
plaintiff  saya  at  the  time  of  the  said  levy 
and  seizure  of  the  said  above-mentioned 
property  she  was  the  sole  and  only  owner 
thereof,  and  la  such  owner  now,  and  that 
she  was  not  a  party  to  the  above-mentioned 
suit  of  Trltheart  and  Shockman,  or  In  any 
manner  a  party  to  the  execution."  That 
on  the  30th  day  of  June,  1897,  the  defendant 
Rutherford  sold  all  of  the  above-described 
property  at  execution  sale,  and  tliat  defend- 
ant Hancock  purchased  the  same,  knowing 
at  the  time  that  William  Shockman,  the  de- 
fendant In  the  execution,  was  not  the  owner 
of  said  property,  but  that  the  plaintiff  was 
the  owner  of  the  same.  That  defendant 
Rutherford  required  the  plalntlCt  In  the  ex- 
ecution, Henry  Trltheart,  to  give  an  Indem- 
nifying bond  before  he  would  sell  said  prop- 
erty. That  said  Trltheart  did  so.  and  that  de- 
fendant &ancock  was  one  of  the  bondamen 
on  the  said  bond.  Plaintiff  says  she  was 
present  at  the  sale  of  said  property,  and 
notified  defendant  Hancock  that  she  was  the 
owner  of  the  same.  That  she  la  entitled 
to  the  immediate  possession  of  said  property, 
and  that  the  same  is  wrongfully  detained 
from  her  by  the  defendants  after  demand  has 
been  made  therefor  upon  them.  That  she 
has  been  damaged  by  the  wrongful  levy  and 
detention  of  said  property  in  the  snnr  of  $500, 
and  asks  Judgment  for  return  of  said  prop- 
erty or  Its  value,  and  for  damages  and  costs. 
Writ  of  replevin  Issued  June  28,  1897,  and 
was  returned  June  30,  1897.  No  affidavit 
and  bond  being  given,  possession  of  property 
remained  with  defendant  Hancock.  On  Jan- 
uary 22,  1898,  defendants  filed  separate  an- 
swers. Defendant  Rutherford  admits  he  lev- 
ied upon  and  sold  said  property  as  the 
property  of  William  Shockman,  and  that  de- 
fendant Hancock  was  the  purchaser,  and 
denies  that  plaintiff  was  the  owner  of  said 
property,  or  entitled  to  the  possession  of 
the  same.  Defendant  Hancock  admits  he 
was  the  purchaser  of  all  the  property;  ad- 
mits he  signed  the  indemnity  bond  of  Trlt- 
heart, but  denies  the  property  belonged  to 
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the  plaintiff,  bat  says  It  belonged  to  William 
Shockman;  admits  plaintiff  was  present  at 
the  sale,  bnt  did  not  claim  said  property,  but 
said  there  was  a  mortgage  on  same  to  Mrs. 
WUIiamB,  of  CoffeyTille,  Kan.;  that  be  be- 
came the  owner  of  said  property  as  purchas- 
er at  said  execution  sale;  denies  that  plain- 
tiff has  been  damaged  In  any  sum  whatsoever. 
On  January  16,  1901,  the  case  was  tried  to 
a  jury,  who  returned  the  following  verdict: 
"We,  the  Jury,  find  the  issues  In  said  cause 
in  favor  of  the  plaintiff  and  against  the  de- 
fendants, and  find  that  the  plaintiff  is  entitled 
to  recover  possession  of  the  ten  (10)  year- 
ling calves  [that  were  yearlings  at  the  time 
this  suit  was  brought]  sued  for  in  this  action, 
and,  in  case  a  return  thereof  cannot  be  had, 
for  the  value  thereof,  in  the  sum  of  fl2.00 
each.  We  also  find  that  plaintiff  is  entitled 
to  the  itossession  of  three  cows  sued  for  In 
this  action,  or  for  their  value  In  the  sum  of 
$22.00  each  in  case  a  return  thereof  cannot 
be  had.  We  also  find  that  the  plaintiff  is 
entitled  to  the  possession  of  the  two-thirds 
of  fifty-two  acres  of  wheat  sued  for  herein, 
or.  In  case  a  return  thereof  cannot  be  had, 
for  its  value  in  the  sum  of  1203.00.  We 
further  find  that  this  plaintiff  has  been  dam- 
aged by  reason  of  the  detention  of  said  prop- 
erty In  the  sum  of  $82.67."  Defendants  mov- 
ed for  new  trial,  which  was  overruled  by 
the  court,  and  rendered  Judgment  upon  the 
verdict,  to  which  defendants  excepted,  gave 
a  snpersedeas  bond,  and  prayed  an  appeal 
to  this  court,  which  was  allowed. 

Smith  ft  McCnllocb,  for  appellants.  D.  H. 
WOson  and  T.  O.  Ayres,  for  appellee. 

TOWN8BND,  J.  (after  stating  the  facts). 
It  is  evident  that  the  appellants  in  this  case 
have  wholly  failed  to  comply  with  the  rules 
of  this  court  In  their  specifications  of  error. 
Sectloo  2  of  rule  10  (64  S.  W.  vi)  specifically 
states  what  appellants'  brief  shall  contain, 
and  the  order  in  which  the  same  shall  be 
stated.  '  Subsection  2  of  said  section  2  (64  S. 
W.  Tl)  invTldes  as  follows:  "A  specification 
of  the  errors  relied  upon  In  law  cases  shall 
set  oat  separately  and  particularly  each  er- 
ror  asserted  and  intended  to  be  urged.  *  *  • 
When  the  error  alleged  is  to  the  admission 
or  to  the  rejection  of  evidence,  the  specifica- 
tion shall  quote  the  full  substance  of  the  evi- 
dence submitted  or  rejected.  When  the  error 
alleged  Is  to  the  charge  of  the  court,  the  specifi- 
cation shall  set  out  the  part  referred  to,  totidem 
verbis,  whether  it  be  in  instructions  given  or  In 
Instructions  refused."  No  specifications  of  er- 
ror are  set  out  In  appellants'  brief,  but  the 
grounds  stated  in  the  motion  for  new  trial  are 
stated  In  their  brief,  and  are  ns  follows:  "In 
the  motion  for  a  new  trial  the  defendants  ask- 
ed that  the  verdict  be  set  aside  for  the  follow- 
ing reasons:  (1)  The  verdict  Is  not  sustained 
by  sufficient  evidence;  (2)  the  verdict  Is  con- 
trary to  law;  (3)  for  errors  of  law  occurring 
at  the  trial,  and  excepted  to  by  the  defend- 


ants." In  their  brief.  In  discussing  the  er- 
rors of  law  complained  of  under  the  third 
ground  of  their  nfotlon  for  new  trial,  they 
state  that  the  first,  second,  third,  and  fourth 
Instructions  given  by  the  court  were  error, 
and  further  state  that  the  ruling  of  the  court 
In  refusing  to  give-  instructions  numbered  1, 
2,  3,  and  4  requested  by  the  appellants  was 
error;  but  the  histructions  given  and  those 
refused  are  not  set  out  in  their  brief;  neither 
does  it  appear  from  their  brief  that  any  ex- 
ceptions were  saved  to  the  action  of  the 
court  in  giving  or  refusing  said  instructions. 
We  find  the  instructions  numbered  1,  2,  3, 
and  4  given  by  the  court  in  the  bill  of  excep- 
tions, and  it  there  appears  that  exceptions 
were  reserved  to  the  giving  of  said  Instruc- 
tions. We  also  find  in  the  bill  of  exceptions 
the  Instructions  numbered  1,  2,  3,  and  4  re- 
quested by  appellants,  and  refused  by  the 
court,  but  it  does  not  appear  there,  even, 
that  any  exceptions  were  saved  to  this  rul- 
ing of  the  court  Appellants  farther  state  in 
their  brief  that  they  objected  to  the  intro- 
duction of  a  certain  bill  of  sale  in  evidence, 
but  the  same  Is  not  set  out  in  their  brief, 
and  It  does  not  appear  from  their  brief  that 
any  exception  was  reserved  to  the  action  of 
the  court  in  that  respect  They  also  state 
that  the  court  erred  in  refusing  to  admit  a 
certain  commissioner's  record,  bnt  the  same 
is  not  set  out  In  their  brief;  neither  does  It 
appear  from  their  brief  tliat  any  exception 
was  reserved  to  this  action  of  the  court,  and 
by  reference  to  the  bill  of  exceptions  only 
do  we  ascertain  what  the  bill  of  sale  was. 
and  a  statement  of  what  appellants  desired 
to  prove  by  the  said  commissioner's  record. 
There  it  appears  that  exceptions  were  re- 
served to  the  action  of  the  court  It  would 
be,  therefore,  wholly  proper  to  affirm  the 
Judgment  for  the  failure  of  appellants  to 
comply  with  the  rales  of  this  court,  but  in- 
dulging in  the  presumption,  In  this  one  in- 
stance, that  appellants'  counsel  were  not 
aware  that  this  court  had.  any  rules,  we  will 
examine  this  case  upon  its  merits  as  pre- 
sented by  the  record  and  bill  of  exceptions. 
But  the  bill  of  exceptions  itself  does  not  pur- 
port to  contain  all  the  evidence  In  the  case. 
It  only  contains  the  "substance  of  the  testi- 
mony of  part  of  the  witnesses,"  and  at  the 
close  of  the  statement  of  the  said  "substance 
of  the  testimony"  Is  the  following  agree- 
ment: "N.  B.  It  is  hereby  agreed  between 
the  parties  hereto  by  their  attorneys  that 
the  above  statement  Is  the  substance  of 
most  of  the  testimony  given  at  the  trial  in 
this  action,  and  is  the  substance  of  all  the 
testimony  given  by  the  plaintiff,  and  the  de- 
fendant Hancock,  and  the  two  witnesses 
Lem  Beck  and  the  U.  S.  comulssioner.  [Sign- 
ed] T.  G.  Ayres  &  D.  H.  Wilson,  Attys.  for 
Pltf.  Smith  &  McCuIlocb,  Attorneys  for  De-' 
fendants."  How  can  we  say  that  there  was 
not  sufficient  evidence  to  sustain  the  verdict 
when  the  substance  of  only  part  of  the  evi- 
dence is  presented  in  the  bill  of  exceptions? 
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McElnney  ▼.  Demby,  44  Ark.  74,  In  the  syl- 
labus, declares  as  follows:  "(1)  Unless  the 
bill  of  exceptions  shows  that  it  contains  all 
the  evidence,  the  supreme  court  cannot  con- 
sider the  objection  that  the  verdict  Is  not 
supported  by  the  evidence;  and  an  instruc- 
tion which  would  be  correct  on  proper  evi- 
dence will  be  presumed  to  have  had  evidence 
to  support  It  (2)  Where  the  bill  of  excep- 
tions falls  to  show  that  it  contains  all  the 
evidence  adduced  at  the  trial,  every  intend- 
ment is  Indulged  in  favor  of  the  action  of  the 
trial  court;  and  this  court  will  presume  that 
every  fact  susceptible  of  proof  which  could 
have  aided  the  appellee's  case  was  fully  es- 
tablished. (3)  Where  an  instruction  is  given 
purporting  to  be  predicated  on  the  evidence 
and  upon  the  hypothesis  timt  certain  facts 
have  been  proved,  and  it  Is  not  repugnant  to 
nor  inconsistent  with  a  case  that  might  have 
been  proved  under  the  pleadings,  the  appel- 
late court  ought  to  presume,  in  favor  of  the 
court  below,  that  such  evidence,  though  not 
set  out  In  the  bill  of  exceptions,  bad  been 
adduced  at  the  trial,  and  the  correctness  of 
the  instruction  should  be  inquired  into." 
See,  also,  Hall  v.  Needles,  1  Ind.  T.  146,  38 
S.  W.  671;  KaUroad  Co.  v.  Washington,  1  C 
O.  A.  286,  49  Fed.  347. 

The  second  ground  for  new  trial— "that  the 
verdict  is  contrary  to  the  law"— depends  upon 
the  facts  proven  upon  which  the  verdict  rests, 
and  In  Its  discussion  appellants  claim  that 
error  was  committed  by  the  court  In  admit- 
ting a  certain  bill  of  sale  made  by  the 
husband  of  the  appellee  to  her,  and  that 
because  said  bill  of  sale  by  its  terms  was 
executed  In  the  state  of  Kansas,  and  the 
Kansas  statute  was  not  put  in  evidence, 
therefore  the  appellee  secured  no  title  to 
the  property.  But  bow  are  we  to  know 
what  was  in  evidence  In  this  case  when  the 
substance  of  the  testimony  of  only  part  of 
the  witnesses  is  given?  Under  the  decisions 
already  cited  all  presumptions  are  In  favor 
of  the  judgment  of  the  lower  court  It  Is 
well  settled  that  foreign  laws  must  be  aver- 
red and  proven  as  facts,  but  the  Kansas 
statutes  were  not  alleged  in  the  pleadings. 
How  did  the  appellee  become  the  owner  of 
the  property  in  controversy?  The  court  In- 
structed the  Jury  as  follows:  "The  Jury  are 
instructed  that  if  they  believe,  from  the  evi- 
dence in  the  case,  that  the  plaintiff  was  the 
owner  of  the  property  sued  for  at  the  time 
of  the  beginning  of  this  suit  and  that  the 
same  was  levied  upon  by  the  defendant  S. 
M.  Rutherford,  as  United  States  marshal  for 
the  Northern  district  of  the  Indian  Terri- 
tory, or  by  one  of  his  deputies  on  a  Judg- 
ment against  William  Shockman,  and  sold, 
and  that  such  levy  and  sale  were  against 
the  win  and  consent  of  the  plaintlft,  and 
that  the  defendant  Hancock  became  the 
purchaser  thereof,  and  afterwards  detain- 
ed the  same  against  her  will  and  consent 
after  she  made  demand  therefor,  then  the' 
court  instructs  you  should  find  the  issues 


In  this  case  in  the  favor  of  the  plaintiff  and 
against  the  defendant  for  the  property  sued 
for,  with  tbe  exception  of  three  calves  that 
were  running  with  the  cows."  There  was 
no  exception  to  tbe  forgoing  inatmctkin, 
and  the  presumption  must  be  that  the  evi- 
dence satisfied  the  Jury  that  the  appellee 
was  tbe  owner  of  the  property.  "▲  married 
woman  is  entitled  to  the  profits  from  her 
land,  even  though  her  husband  helped  make 
them."  Davison  v.  Gibson,  6  C.  C.  A.  518, 
66  Fed.  443.  "A  wife  who  purchases  per- 
sonal property  from  her  husband  in  good 
faith  and  for  good  and  sufficient  considera- 
tion, Is  in  equity  the  owner  of  snch  prop- 
erty, and,  If  a  subsequent  creditor  of  her 
husband  levies  on  the  same,  she  can  main- 
tain replevin  for  the  recov«y  thereof."  Go- 
ing V.  Orns,  8  Kan.  85.  "A  sale  of  persona) 
property  by  a  husband  to  his  wife  for  a 
lawful  consideration  is  valid,  and  vests  a 
perfect  title  in  the  wife."  Leavitt  ▼.  Jones. 
64  Vt  423,  41  Ant  Rep.  849.  "Tbe  maxkn 
'Caveat  emptor'  is  usually,  applied  with  strict- 
ness to  the  purchases  of  goods  at  ^ecntion 
sale."  Rodgers  v.  Smith,  2  Ind.  628.  The 
evidence  may  have  been  ample  to  satisfy  tbe 
Jury  that  appellee  was  the  owner  of  the 
property.  Without  all  of  tbe  evldaice^  it 
Is  impossible  for  this  court  to  pass  npon 
that  question. 

In  discussing  tbe  third  ground  for  new 
trial,- "For  errors  of  law  occurring  at  the 
trial,  and  excepted  to  by  the  defendants," 
—appellants  Insist  the  first  error  of  tbe  court 
was  in  not  admitting  in  evidence  the  commis- 
sioner's record  in  the  case  of  Tritbeart 
against  Shoclunan.  The  record  Itself  has 
not  been  incoriwrated  or  made  a  part  of  tbe 
bill  of  exceptions  in  this  case,  tbe  counsel 
stating  simply  what  they  expected  to  prove 
by  said  record;  and  It  is  impossible  for  this 
court  to  say  whether  said  record  shonld 
have  been  admitted  or  not  without  an  Inspec- 
tion of  the  same.  It  is  decided  In  Pounders 
V.  State,  37  Ark.  399,  that:  "(2)  When  the 
record  of  another  court  excluded  as  evidence 
In  the  trial  of  a  cause,  is  not  incorporated  in 
or  made  a  part  of  tbe  bill  of  exceptions,  this 
court  cannot  tell  the  grounds  for  its  exclu- 
sion, and  will  presume  that  it  was  excluded 
for  sufficient  canae."  Elliott  App.  Proa  { 
807. 

Appellants  complain  of  the  instructions 
of  tbe  court,  and  Insist  that  appellee  must 
recover  of  tbe  strength  of  her  own  title. 
"Replevin  Is  a  possessory  action,  and  the 
Judgment  In  replevin  generally  determines 
nothing  but  the  possession."  Shinn,  Rep.  I 
46.  The  court  instructed  tbe  Jury  as  fol- 
lows: "You  are  further  Instructed  that  If 
you  believe,  from  the  evidence  in  this  case, 
that  at  the  time  the  property  mentioned  and 
described  in  plalntia  complaint  and  levied 
upon  by  the  marshal  of  this  court  was  in 
the  actual  and  lawful  possession  of  this  plain- 
tiff, Bertha  Shockman,  or  ber  lawful  agents, 
you  are  instructed  that  U  yoa  further  find 
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the  sale  of  sncb  property.  If  any  sacb  sale 
waa  made  by  tbe'  marshal,  and  that  the  said 
tale  took  place  at  the  place  mentioned,  on 
the  day  advertised,  but  at  an  bonr  after 
tliree  o'clock  p.  m.  of  said  day,  such  sale 
woold  be  nnll  and  void,  and  no  title  to  the 
property  would  pass  to  the  purchaser,  and 
that  the  plaintiff  would  be  entitled  to  a  re- 
tnm  of  the  property,  or  the  value  thereof, 
after  demand  therefor  from  tbe  purchaser, 
with  the  exception  of  three  calves  that  were 
running  with  the  cows;  and  In  such  case 
it  wonld  make  no  difference  whether  tbe 
plaintiff  was  the  owner  of  the  property  or 
not"  Section  80B6,  Mansf.  Dig.  (section  2170, 
Ind.  T.  Ann.  St  1899),  provides  as  follows: 
"Tbe  time  and  place  of  sale  of  personal 
property  shall  be  advertised  for  at  least  ten 
days  by  posting  written  or  printed  notices 
at  three  of  tbe  most  public  places  in  tbe 
Tidnity  of  tbe  place  of  sale."  Section  3048, 
Mansf.  Dig.  (section  2163,  Ind.  T.  Ann.  St. 
1899),  provides  as  follows:  "All  property 
taken  In  execution  by  an  officer  shall  be  ex- 
posed to  sale,  on  tbe  day  for  which  it  was 
adyertlsed,  between  the  hours  of  nine  o'clock 
in  the  forenoon  and  three  o'clock  in  the  after- 
Boon,  publicly,  by  auction,  for  ready  money, 
except  where  otherwise  provided  by  law, 
and  the  highest  bidder  shall  be  the  purchas- 
er." "Sale  must  be  made  between  the  hours 
flxed  by  statute."  Cole  v.  Porter,  4  G. 
Greene,  610;   Grace  v.  Oarnett,  88  Tex.  167. 

Appellants  complain  of  the  instructions  of 
tbe  court,  but  the  bill  of  exceptions  does  not 
(how  that  all  of  tbe  instructions  were  brought 
Into  the  record.  "If  evidence  is  not  in  the 
record,  the  instructions  will  stand,  if  they 
can  be  correct  under  any  supposable  state 
of  facts  under  the  issues."  Elliott,  App. 
Proc.  H  694,  722.  "Instructions  not  brought 
into  tbe  record  by  bill  of  exceptions  will  not 
be  noticed  in  this  court."  Case  v.  Hall,  36 
0.  C.  A.  259,  94  Fed.  800  (a  case  from  tbe 
Indian  Territory);  Johnson  v.  Terry,  35  Ark. 
220.  "Unless  the  entire  charge  is  preserved 
in  the  record,  it  will  be  presumed  that  the 
court  properly  instructed  the  Jury  upon  tbe 
law  applicable  to  the  facts."  Shear  v.  Mc- 
Alester  (Ind.  T.)  68  S.  W.  821;  Case  v.  Hall, 
86  0.  0.  A.  259,  94  Fed.  800.  "It  Is  again 
and  again  decided  that  tbe  trial  court  Is 
presumed  to  have  given  tbe  Jury  correct 
Ingtmctlons  upon  all  the  material  points  in 
the  case.  •  •  •  The  presumption  is  not 
overcome  by  bringing  part,  only,  of  tbe  In- 
ttmctions  into  tbe  record,  since  tbe  presump- 
tion Is  tiiat  those  not  In  tbe  record  cured 
errors  or  defects  in  those  that  were  given  to 
the  Jury."    Elliott,  App.  Proc.  {  722. 

It  Is  further  claimed  by  appellants  that 
the  com^  erred  in  not  giving  Instructions 
requested,  but,  as  heretofore  stated,  there 
were  no  exceptions  reserved.  Section  3361, 
Ind.  T.  Ann.  St  1899  (Mansf.  Dig.  I  5158): 
"An  exception  Is  an  objection  taken  to  a 
declsimi  of  tbe  court  upon  a  matter  of  law. 
(Sand,  ft  H.   Dig.  |  6844;    Gantt,   Dig.   | 


4693.)"  Section  3362,  Ind.  T.  Ann.  St  1899 
(Mansf.  Dig.  f  6167):  "The  party  objecting 
to  the  decision  must  except  at  the  time  the 
decision  is  made,  and  time  may  be  given 
to  reduce  the  exception  to  writing,  but  not 
beyond  tbe  succeeding  termr;  but  tbe  parties 
may  agree  that  exceptions  to  all  decisions 
made  during  the  trial  are  saved  without  be- 
ing especially  mentioned  at  the  time  the 
decision  is  made."  Sand.  &  H.  Dig.  {  5845; 
Gantt,  Dig.  {  4694.  Sections  3361,  3362,  Ind. 
T.  Ann.  St  1899.  See,  also,  BlUott,  Gen. 
Prac.  t  907. 

It  is  tbe  Judgment  of  this  court  that  there 
was  no  reversible  error  in  tbe  trial  or  Judg- 
ment of  the  court  below,  and  said  Judgment 
Is  therefore  affirmed. 


CROWBLIi  et  al.  v.  YOUNG  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

INDIANS— UNITED  STATES  CITIZENS— MORTQA- 

OEB— FORECLOSURE— SALE— FEDERAL. 

COURTS-JURISDICTION. 

1.  Const  Cher.  Nat  art.  1,  §  2,  provides  that 
its  lands  shall  remain  common  property,  but 
tiiat  improTements  thereon  shall  belong  to  its 
citizens,  provided  that  they  shall  possegs  no 
right  or  power  to  dispose  of  their  improvements 
in  any  manner  whatever  to  citizens  of  the  Unit- 
ed States.  Cher.  Laws  1892,  p.  351,  makes  it 
a  misdemeanor  for  a  Cherokee  citizen  to  sell 
any  farm  or  other  improveinent  in  the  nation 
to  any  person  other  than  a  bona  fide  ritizen 
thereof.  Act  Cong.  May  2,  1890,  §  29  (26  Stat 
81,  03;  Ind.  T.  Ann.  St  1899,  pp.  7,  8),  pro- 
vides that  the  United  Statea  courts  In  the  In- 
dian Territory  shall  have  jurisdiction  of  all 
cases  of  contracts  between  Indians  and  United 
States  citizens  made  "in  accordance  with  the 
laws  of  the  Indian  tribe."  Beld,  that  a  mort- 
gage of  Cherokee  lands  by  a  Cherokee  to  a 
citizen  of  the  United  States  was  not  such  a 
sale  as  was  prohibited  by  the  Cherokee  consti- 
tution and  law,  so  as  to  exclude  thejorisdiction 
of  a  federal  court  for  the  Indian  "Territory  of 
an  action  to  foreclose  it. 

2.  Act  Cong.  May  2,  1890,  }  81  (26  Stat  94; 
Ind.  T.  Ann.  St  1899,  p.  9),  providing  that 
executions  on  judgments  obtained  in  any  other 
than  Indian  courts  shall  not  be  valid  for  the 
sale  or  conveyance  of  title  to  Improvements 
made  on  lands  owned  by  an  Indian  nation,  was 
repealed  by  Act  Cong.  June  7,  1897  (30  Stat 
83),  giving  the  United  States  courts  in  the 
Indian  Territory  jurisdiction  of  all  civil  cases 
in  law  and  equity,  and  enacting  that  the  laws 
of  the  United  States  and  the  state  of  Arkansas 
shall  apply  to  all  persons  therein.  Therefore 
the  United  States  court  had  jurisdiction  of  an 
action  to  foreclose  a  mortgage  of  lands  executed 
by  an  Indian  of  the  Cherokee  Nation  to  a  citi- 
zen of  the  United  States,  and  to  enforce  the 
decree  by  sale,  subject  only  to  the  limitation 
imposed  by  the  Cherokee  constitution  that  the 
sale  be  to  a  citizen  of  that  nation. 

On  petition  for  rehearing.  Opinion  modi- 
fied. 

For  former  hearing,  see  64  S.  W.  607. 

CLAYTON,  J.  At  our  last  January  term 
we  handed  down  an  opinion  in  this  cause.  A 
motion  for  a  rehearing  was  filed  within  the 
time  prescribed  by  tbe  statute.  At  our  last 
June  term  the  motion,  together  with  an  argu- 
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ment  niran  the  whole  case,  was  Bubmltted, 
with  the  understanding  that,  If  the  motion 
were  sustained,  the  case  was  to  be  considered 
as  Bubmltted  to  be  decided  at  this  term.  The 
motion  Is  sustained,  and  the  decision  then 
made  is  set  aside,  and  the  opinion  then  handed 
down  Is  modified  to  read  as  followis: 

The  appellants'  complaint  in  equity  al- 
leges that  the  defendants  (appellees  here) 
and  plaintiff  Crowell  are  Cherokee  Indians, 
and  that  the  plaintiff  Blevlns  Is  a  citizen  of 
the  United  States;  that  on  the  13th  day  of 
September,  1895,  the  defendants,  being  in- 
debted to  plaintiffs  in  the  sum  of  |1,677.60, 
executed  to  plaintiffs  their  promissory  note 
for  that  sum,  and  upon  the  same  day,  to  se- 
cure the  payment  of  said  note,  and  another 
Indebtedness  of  $100  upon  account,  they  exe- 
cuted to  plaintiffs  a  mortgage  upon  a  certain 
farm  and  Improvements  and  personal  prop- 
erty, all  located  and  being  In  the  Cherokee 
Nation;  that  the  amount  due  has,  by  pay- 
ments and  credits,  been  reduced  to  the  sum 
of  $863.60,  with  interest  thereon  from  April 
19,  1888,  at  10  per  centum  per  annum;  and 
that  defendants  are  insolrent.  The  prayer 
of  the  bill  Is:  First,  for  judgment  against 
defendants  for  the  amount  due,  with  inter- 
est; second,  that  a  receiver  be  appointed  to 
take  charge  of  the  mortgaged  premises  dur- 
ing the  pendency  of  the  suit;  and,  thhrd,  that 
the  Interest  of  the  defendants  in  the  premises 
be  sold,  etc.  To  the  complaint  the  defend- 
ants filed  a  demurrer,  setting  up  the  follow- 
ing grounds:  "(1)  That  the  said  complaint 
does  not  state  facta  sufiiclent  to  constitute  a 
cause  of  action;  and  (2)  that  the  said  complaint 
does  not  state  facts  sufiiclent  to  entitle  the 
plaintiffs  to  any  relief  in  equity."  The  court 
sustained  the  demurrer,  and,  the  plaintiffs 
refusing  to  plead  further,  entered  Judgment 
for  defendants.  To  the  sustaining  of  the  de- 
murrer and  the  entering  of  judgment  for  de- 
fendants, the  plaintiffs  saved  their  excep- 
tions, and  duly  appealed  to  this  court 

The  court  below  entertained  the  opinion  that 
a  Cherokee  Indian  could  not  execute  a  valid 
mortgage  to  a  citizen  of  the  United  States 
upon  his  premises  located  hi  the  Cherokee 
Nation,  and,  as  the  plaintiff  Blevhis,  one  of 
the  mortgagees  named  in  the  mortgage,  was 
a  white  man,  held,  therefore,  the  mortgage 
to  be  void;  and  this  Is  the  only  question  of 
dispute  in  the  case.  The  constitution  of  the 
Cherokee  Nation  provides:  "The  lands  of 
the  Cherokee  Nation  shall  remain  common 
property;  but  the  improvements  made  there- 
on, and  in  the  possession  of  the  citizens  of 
the  nation,  are  the  exclusive  and  indefeasi- 
ble property  of  the  citizens  respectively  who 
made  them,  or  may  rightfully  be  in  posses- 
sion of  them:  provided,  that  the  citizens  of 
the  nation  possessing  exclusive  and  Inde- 
feasible right  to  their  improvements,  aa  ex- 
pressed in  this  article,  shall  possess  no  right 
or  power  to  dispose  of  their  improvements  in 
any  manner  whatever,  to  the  United  States^ 
individual  states,  or  to  individual  dtlzena 


thereof."  Const  Oher.  Nat  art  1, 1  2.  The 
Cherokee  statute  provides  that:  "It  shall  not 
be  lawful  for  any  citizen  of  the  Cherokee 
Nation  to  sell  any  farm  or  other  improve- 
ment in  said  nation  to  any  other  person  than 
a  bona  fide  citizen  thereof;  nor  shall  It  be 
lawful  to  rent  any  farm  or  other  improve- 
ment in  this  nation  to  any  person  other  than 
a  citizen  of  the  Indian  Territory;  and  every 
person  who  shall  offend  herein  shall  be  deem- 
ed guilty  of  a  misdemeanor,  and,  on  coavic- 
tlon  thereof,  shall  suffer  punishment  by  fine 
in  any  sum  not  less  than  ten  dollars  nor  ex- 
ceeding five  hundred  dollars,  or  in  default  of 
payment,  by  Imprisonment  for  any  term  not 
exceeding  one  year."  Cher.  Laws  1892,  p. 
331.  Act  Cong.  May  2.  1890,  {  29  (26  Stat 
81,  93;  Ind.  T.  Ann.  St  1899,  pp.  7.  8).  pro- 
vides that  the  United  States  courts  in  the  In- 
dian Territory  shall  have  jurisdiction  of  "all 
cases  of  contracts  entered  Into  by  a  citizen 
of  any  tribe  or  nation  with  citizens  of  the 
United  States,  in  good  faith  and  for  a  valu- 
able consideration,  and  in  accordance  with 
the  laws  of  such  tribe  or  nation,  and  such 
contracts  shall  be  deemed  valid  and  enforce- 
j  able  by  such  courts."  There  is  no  doubt  bot 
that  by  the  Cherokee  constitution  and  statute 
a  sale  or  lease  of  land,  or  Improvements  on 
the  same,  by  a  Cherokee  to  a  citizen  of  the 
United  States,  is  not  in  accordance  with  the 
laws  of  such  tribe,  and  therefore,  under  the 
statute  of  May  2,  1800,  above  set  out,  cannot 
be  enforced  by  our  courts.  Such  contracts 
are  void.  And  if  a  mortgage  executed  by  a 
Cherokee  citizen  to  a  citizen  of  the  United 
States,  and  placed  upon  such  lands  or  im- 
provements. Is  to  be  considered  as  a  sale  of 
such  lands  to  the  mortgagee.  It  la  void.  Bnt 
In  a  court  of  equity,  in  which  tribunal  this 
suit  was  brought  is  a  mortgage  a  sale  to  the 
mortgagee?  It  Is  conceded  that  In  a  court  of 
law  it  would  be  considered  a  conveyance  of  a 
defeasible  estate,  but  in  equity  It  Is  only 
deemed  to  have  the  effect  of  a  lien.  Mr. 
Tledeman,  in  his  work  on  Reel  Property  (sec- 
tion 300),  says:  "As  a  result  of  this  equita- 
ble Jurisdiction,  mortgages  assumed  In  equity 
a  different  character  from  what  they  had  Ui 
law.  Bquity  seized  hold  of  the  real  inten- 
tion of  the  parties,  and  construed  the  mort- 
gage to  have  only  the  effect  of  a  lien,  instead 
of  vesting  a  defeasible  estate  in  the  land. 
This  equitable  construction  conforms  more 
nearly  to  the  purposes  and  desired  effect  of 
a  mortgage.  It  is  given  only  to  secure  the 
payment  of  a  debt  or  the  performance  of 
some  obligation,  and  its  ends  are  satisfied 
if,  a.ttet  condition  broken,  means  are  provid- 
ed to  the  mortgagee  for  satisfying  his  claim 
by  an  appropriation  of  the  land,  while  in  the 
interim  his  Interests  are  protected  agabist 
any  subsequent  conveyance  of  the  land.  All 
this  is  attained  by  a  lien.  Equity  therefore 
held  the  mortgage  to  be  a  lien  upon  the 
land,  and  not  an  estate  In  it"  See  Hannah 
V.  Carrington,  18  Ark.  85,  and  other  authori- 
ties cited  in  note  1.    Mr.  Kuit,  ia  bis  fOnrtb 
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Tolume  of  his  Commentarlea  (page  160),  8aya: 
'^tae  equity  doctrine  l8  that  the  mortgage  Is 
a  m^e  security  for  the  debt,  and  only  a 
chattel  interest,  and  that  until  a  decree  of 
foreclosure  the  mortgagor  continues  the  real 
owner  of  the  fee.  The  equity  of  redemption 
is  considered  to  be  the  real  and  beneficial  es- 
tate, tantamount  to  the  fee  at  law;  and  It 
is  accordingly  held  to  be  descendible  by  In- 
b«ritance,  devisable  by  will,  and  alienable  by 
deed,  precisely  as  If  It  were  an  absolute  es- 
tate of  Inheritance  at  law."  And  this  Is  the 
undoubted  rule  In  equity.  And  therefore,  by 
the  law  of  the  tribunal  In  which  this  case 
was  tried,  the  execution  of  the  mortgage  was 
not  a  sale,  and  not  In  violation  of  the  laws 
of  the  CSharokee  Nation;  and  after  foreclo- 
sure, when  the  premises  are  to  be  sold,  none 
bnt  Cherokees  can  bid,  because  none  but 
Cherokees  can  lawfully  buy;  none  other 
could  take  title;  and  the  commissioner's  deed, 
confirmed  by  the  court,  would  be  executed  to 
a  Cherokee  buyer,  who  would  take  title;  and 
80.  from  the  beginning  to  the  end,  the  very 
letter  as  well  as  the  spirit  of  the  Cherokee 
law  would  be  held  inviolable. 

But  we  are  confronted  with  the  act  of 
congress  of  May  2,  1890,  entitled  "An  act  to 
provide  a  temporary  government  for  the  ter- 
ritory of  Oklahoma,  to  enlarge  the  Jurisdic- 
tion of  the  United  States  court  in  the  Indian 
Territory,  and  for  other  purposes,"  the  thir- 
ty-first section  of  which,  among  other  things, 
proivides:  "That  executions  upon  Judgments 
obtained  In  any  other  than  Indian  courts 
shall  not  be  valid  for  the  sale  or  conveyance 
of  title  to  Improvements  made  upon  lands 
owned  by  an  Indian  nation,  except  In  cases 
wherein  attachments  are  provided  for."  26 
Stat  04  (Ind.  T.  Ann.  St  1809,  p.  9).  This 
provision  applies  to  Improvements  of  Indiana 
by  blood,  erected  upon  lands  the  title  to 
which  Is  In  the  Indian  tribe.  And  when 
the  evident  purpose  of  the  act  Is  taken  into 
consideration,— that  is,  that  improvements 
erected  by  such  Indians  on  Indian  lands  were 
to  be  sold  by  Judicial  sale  only  under  the 
Judgments  of  their  own  courts,— It  must 
be  conceded  it  applies  as  well  to  sales  under 
decrees  In  chancery  as  to  Judgments  at  law; 
that  Is,  that  the  word  "Judgment"  Is  used  in 
the  statute  in  Its  comprehensive  sense,  em- 
bracing not  only  Judgments  at  law,  but  also 
definitive  decrees  and  orders  in  the  nature  of 
Judgments,  decreeing  the  sale  of  Indian  Im- 
provements so  situated.  See  And.  Law  Diet, 
tit  "Judgments."  And  therefore.  In  this 
case,  the  improvements  sought  to  be  sub- 
jected to  sale  by  the  decree  of  the  court  hav- 
ing been  erected  by  and  being  the  property  of 
Indians,  and  erected  on  Indian  lands,  can 
no  more  be  condemned  to  sale  under  the 
decree  of  the  court  because  of  the  fact  that 
In  the  formn  the  mortgage  Is  but  a  lien, 
than  if  It  were  a  sale;  not  because  of  the 
fact  that  the  contract  was  in  violation  of 
the  Cherokee  constitution  and  laws,  but  be- 
cause   of  the  fact    that  the  laws  of  the 


United  States  deny  Jurisdiction  to  Its  courts 
to  enforce,  by  a  sale  of  the  mortgaged  prem- 
Ises,  such  contracts.  But  It  is  now  suggest- 
ed that  by  virtue  of  the  act  of  congress  of 
June  7,  1807,  that  part  of  the  act  of  May 
2,  1890,  above  set  out  Is  no  longer  in  force 
■In  the  Cherokee  Nation,  in  so  far  as  it  pro- 
hibits the  courts  of  the  United  States  from 
condemning  to  Judicial  sale  improvements 
erected  and  owned  by  Indians  of  the  blood 
on  Indian  lands;  and  upon  further  considera- 
tion we  are  of  the  opinion  that  this  is  cor- 
rect The  act  of  June  7,  1807  (30  Stat  83), 
Is  as  follows:  "That  on  and  after  January 
1,  1808,  the  United  States  courts  in  the  In- 
dian Territory  shall  have  original  and  exclu- 
sive Jurisdiction  and  authority  to  try  and 
determine  all  civil  cases  in  law  and  equity 
thereafter  instituted;  •  •  •  and  the  laws 
of  the  United  States  and  the  state  of  Arkan- 
sas In  force  in  the  territory  shall  apply  to 
all  persons  therein.  Irrespective  of  race,  said 
courts  exercising  Jurisdiction  thereof  as  now 
conferred  upon  them  In  the  trial  of  like 
causes."  This  act  unquestionably  took  from 
the  courts  of  the  different  Indian  nations  in 
the  Indian  Territory  Jurisdiction  of  all  cases, 
civil  and  criminal,  and  conferred  upon  the 
United  States  courts  in  said  territory  full 
and  exclusive  original  Jurisdiction  of  all 
causes  arising  within  the  territory;  and  as, 
'  under  the  act  of  May  2,  1890,  the  Indian 
courts  had  the  sole  and  exclusive  Jurisdiction 
to  order  the  sale  of  Improvements  on  Indian 
lands  owned  by  Indians  by  blood,  and  as  this 
Jurisdiction,  by  the  act  of  June  7,  1807,  was 
transferred  to  the  United  States  courts.  It 
follows  that  these  courts  now  have  that  Ju- 
risdiction,—that  Is  to  say,  that  the  act  of 
May  2,  1890,  did  not  deprive  an  Indian  own- 
ing an  Improvement  on  Indian  lands  from 
executing  a  mortgage  upon  It;  and.  If  the 
mortgagee  were  an  Indian,  either  by  blood 
or  adoption  (for  both  had  an  equal  standing 
before  the  Indian  courts),  he  could  go  into 
that  court  and  enforce  his  mortgage,  and 
obtain  an  order  of  sale  to  satisfy  the  debt 
If  the  mortgagee  were  a  white  man,  h& 
could  not  foreclose  his  mortgage  at  all,  be- 
cause the  Indian  courts  had  no  Jurisdiction 
over  bis  person,  and  the  statute  forbade  the 
United  States  courts  to  take  Jurisdiction  of 
the  subject-matter.  As  to  the  Indian  mort- 
gagee, whether  he  be  an  Indian  by  blood  or 
adoption.  It  is  clear  that  the  mortgage  gave 
to  him  n  right  of  action,  if  the  conditions 
were  broken,  to  be  enforced  In  the  Indian 
courts;  and  that  right  still  exists;  no  longer, 
however,  to  be  enforced  by  the  Indian  court 
but  by  the  act  of  June  7,  1807,  to  be  en- 
forced by  the  United  States  courts.  Under 
the  law  as  It  stood  prior  to  June  7,  1807,  an 
Indian  by  blood  could  mortgage  his  improve- 
ments. They  could  only  be  sold,  however, 
by  a  decree  of  an  Indian  court  An  Indlaa 
by  adoption  could  also  mortgage  his  improve- 
ments, and  the  foreclosure  could  be  had  and 
sale  ordered  by  the  Indian  court  If  the  mort> 
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gagee  were  an  Indian,  and  by  the  United 
States  courts  If  the  mortgagee  were  a  white 
man.  A  white  man,  being  the  owner  of  Im- 
provements on  Indian  lands,  could  mortgage, 
and,  no  matter  who  the  mortgagee  might  be, 
the  foreclosure  proceedings  and  order  of  sale 
would  be  bad  In  the  United  States  court' 
And  thus  It  will  be  seen  that  all  persons  bar- 
ing improvements  on  Indian  lands  might 
mortgage  them,  and  they  could  be  sold  to 
satisfy  the  mortgage  debt,  except  In  the 
single  instance  where  an  Indian  by  blood 
should  have  undertaken  to  execute  a  mort- 
gage upon  them  to  a  white  man.  The  act 
of  May  2,  1890,  in  such  case  took  away  the 
Jurisdiction  of  the  United  States  court  that 
it  theretofore  bad  to  foreclose  the  mortgage 
and  condemn  the  improvements  to  sale.  By 
the  sixth  section  of  the  act  of  March  1,  1889, 
entitled  "An  act  to  establish  a  court  In  the 
Indian  Territory  and  for  other  purposes"  (25 
Stat  783;  Ind.  T.  Ann.  St  1899,  p.  2),  It 
is  provided:  "That  the  court  hereby  estab- 
lished shall  have  Jurisdiction  In  all  civil 
cases  between  citizens  of  the  United  States 
who  are  residents  of  the  Indian  Territory,  or 
between  citizens  of  the  United  States,  or  of 
any  state  or  territory  therein,  and  any  citizen 
of  or  any  person  or  persons  residing  or  found 
In  the  Indian  territory,  and  when  the  value 
of  the  thing  In  controversy,  or  damages  or 
money  claimed  shall  amount  to  one  hundred 
dollars  or  more:  provided,  that  nothing  here- 
in contained  shall  be  so  construed  as  to  give 
the  Jurisdiction  over  controversies  between 
persons  of  Indian  blood  only."  When  it  Is 
remembered  that  the  Cherokee  constitution, 
above  set  out  while  retaining  title  to  its 
lands,  gave  to  each  citizen  of  that  nation 
who  bad  made  improvements  on  the  lands 
the  exclusive  and  indefeasible  property,  and 
the  right  of  possession  of  them,  and  the  fur- 
ther right  to  alienate  such  improvements  to 
Cherokee  Indians,  it  must  be  conceded,  we 
think,  that  from  the  organization  of  the 
courts  in  the  Indian  Territory  under  the  said 
act  of  March  1,  1889,  up  to  the  passage  of 
the  act  of  May  2,  1890,  that  a  mortgage  ex- 
ecuted by  an  Indian  by  blood  to  a  white 
man  on  his  improvement  could  have  been 
enforced  in  the  United  States  courts  so  long 
as  the  purchaser  at  the  sale  should  be  by  the 
-order  confined  to  Indians.  This,  as  has  been 
shown,  would  not  be  in  conflict  with  the 
constitution  and  laws  of  the  Cherokee  Na- 
tion, and  would  be  in  harmony  with  the 
statute  which  gave  to  the  courts  of  the 
United  States  Jurisdiction  to  try  every  cause 
of  action  where  a  white  man  was  one  of 
the  parties  to  it  The  statute  of  May  2, 
1890,  however,  took  from  the  United  States 
courts  this  Jurisdiction,  and,  as  the  Cherokee 
courts  had  no  Jurisdiction  over  a  suit  of  a 
white  man,  whether  he  was  plaintiff  or  de- 
fendant, there  was,  therefore,  after  the  pas- 
sage of  that  act  no  court  into  which  the 
white  man  could  go  to  enforce  his  right  The 
doors  of  the  courts  were  closed  against  bim. 


and  he  was  left  without  a  remedy.  Bat  tb« 
statute  of  June  7,  1897,  not  only  had  the 
effect  of  annihilating  the  Indian  courts  by 
taldng  from  them  all  Jurisdiction,  bnt  it 
conferred  upon  the  United  States  courts  in 
the  Indian  Territory  "original  and  exdudve 
Jurtsdiction  and  authority  to  try  and  deter- 
mine all  clvO  causes  In  law  and  eqnity  tb&e- 
after  instituted,"  and  the  laws  of  the  United 
States  and  the  state  of  Arkansas  were  made 
applicable  to  all  persons  therein,  Irrespectire 
of  race.  This  act,  we  think,  and  so  hold, 
had  the  effect  not  only  of  giving  to  the  Unit- 
ed States  courts  Jurisdiction  over  controver- 
sies between  Indians,  bnt  of  restoring  to  them 
the  Jurisdiction  taken  away  from  them  by 
the  act  of  May  2,  1890,  leaving  tbem  now 
clothed  with  full  original  Jurisdiction  to  en- 
force by  sale  a  decree  foreclosing  a  mort- 
gage upon  Improvements  on  Indian  lands, 
whether  they  be  owned  by  a  white  man,  an 
Indian  by  adoption,  or  an  Indian  by  blood, 
provided,  always,  that  the  purchaser  at  the 
sale  be  restricted  to  an  Indian  of  the  tribe. 
And  this  la  not  In  conflict  with  our  opinion 
In  Hampton  v.  Mays  and  Williams,  handed 
down  at  the  present  term.  The  facts  upon 
which  that  case  was  founded  arose  and  exist- 
ed In  the  Chickasaw  Nation.  The  Atoka 
agreement,  passed  June  8,  1898,  had  the  ef- 
fect of  restoring  to  the  courts  of  the  Choctaw 
and  Chickasaw  Nations  the  Jurisdiction  that 
had  been  taken  away  from  them  by  the  act 
of  June  7,  1897,  leaving  them  and  the  conrts 
of  the  United  States  exercising  jnrisdlction 
In  those  two  nations  with  the  same  Jurisdic- 
tion that  they  possessed  before  the  passage 
of  that  act  And  therefore  in  those  two  na- 
tions the  United  States  courts  have  no  Juris- 
diction to  decree  Judicial  sales  of  Improve- 
ments owned  by  Indians  by  blood. 

The  decree   of   the   court   below   Is  re- 
versed. 


DUKES  et  al.  v.  McKENNA  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept 
25,  1902.) 

CONSTITUTIONAL    LAW— INDIAN    TKRRITORY- 

TITLB  TO  LANDS— CONTROL  OF  CONORBSS 

-^OLL  BRIDOES-GOMPENSATION. 

1.  Act  Cong.  Feb.  18,  1901  (31  Stat  794,  I 
1),  making  certain  sections  of  Mansfield's  Di- 
gest of  the  Arkansas  Statutes  authorising  the 
county  courts  to  grant  certain  toll  bridge  prir- 
lieges  applicable  to  the  Indian  Territory,  is  not 
unconstitutional  becanse  no  provision  u  made 
therein  for  compensation  to  the  owners  of  the 
lands  used,  the  ultimate  title  to  all  lands  allot- 
ted to  the  Indian  tribes  in  snch  territory  being 
in  the  United  States,  and  snbject  to  the  con- 
trol of  congress. 

Appeal  from  the  United  States  court  for 
the  Central  district  of  the  Indian  Territoiy; 
before  Justice  William  EL  H.  Clayton,  Jone 
22,  1901. 

Action  by  O.  W.  Dukes  and  others  against 
Edward  McKenna  and  others  to  restrain  the 
constmction  and  maintenance  of  a  toU  bridge 
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within  the  Io<llan  Territory.  From  a  judg- 
ment in  favor  of  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

On  April  27,  1901,  tlie  plaintiffs  below  (ap- 
pellants here)  filed  their  complaint  In  equity, 
and  alleged:    That  plaintiffs  brought  this  ac- 


brldge  and  the  approaches  thereto  are  en- 
titled to  charge  for  travel  over  the  same  be, 
and  the  same  are  hereby,  affixed,  pending  the 
further  order  of  the  court,  as  follows:  Bach 
four-horse  team,  36  cents;  each  two-horse 
team,  25  cents;  each  horseman,  10  cents; 
each  head  of  cattle,  5  cents;   each  bead  of 


tlon  for  themselves  in  their  individual  capacity  j  sheep   or  bogs,  3  cents;    each  footman,   5 

and  for  all  the  other  members  of  the  Choc-  ;  cents.    [Signed]    Wnx.  H.  H.  Clayton,  Judge 

taw  and  Chickasaw  tribes  of  Indians.    That  j  Presiding."    Defendants  answered,  and  ad- 

plaintifl  6.  W.  Dukes  is  the  principal  chief  !  mit  they  propose  to  construct  and  operate  a 

of   tbe   Choctaw  tribe,  and  plaintiff  D.   H.  toU  bridge  at  Page's  Ferry,  "and  over  the 

Johnston  is  the  governor  of  the  Chickasaw  '  public  road  leading  from  Potean  to  Ft.  Smith, 

tribe.     That  the  members  of  the  Choctaw  !  Ark.,  and  said  road  has  been  used  by  the 


and  Chickasaw  tribes  "are  the  owners  in 
fee  simple"  of  the  lands  of  said  tribes,  and 
hold  the  same  in  common.  That  on  March 
11,  1901,  upon  petition  of  defendants,  an  or- 
der was  made  by  the  United  States  court 
for  the  Central,  district  granting  to  said  de- 
fendants the  "exclusive  right  to  erect  and 


public  for  the  last  thirty  years  as  a  public 
road,  and  that  it  is  necessary  to  accommodate 
the  traveling  public  for  said  bridge  to  be 
built  Defendants  deny  said  order  is  void. 
Defendants,  for  further  answer,  state  that 
W.  O.  Page,  a  defendant  herein,  is  a  recog- 
nized citizen  of  the  Choctaw  Nation,  and 


operate  a  toll  bridge  over  the  Poteau  river  I  owns,  as  such  citizen,  and  is  in  the  actual 
at  Page's  Ferry."  "That  said  privilege  of  |  possession  of,  the  lands  over  which  the  bridge 
maintaining  said  toll  bridge  and  the  ap-  |  is  to  be  built;  that  he  holds  the  same  as  his 
proaches  thereto  is  of  the  value  of  $5,000.  i  prospective  allotment  of  lands  of  Choctaw 
That  the  Judgment  or  order  of  said  court  ;  Nation,  and  owns  and  cultivates  said  lands 
granting  said  franchise  to  said  defendants  !  as  a  farm  on  both  sides  of  the  river  where 
Is  noil  and  void,  and  was  rendered  without  '  bridge  is  proposed  to  be  built  [Signed] 
notice  to  either  of  said  nations  or  tribes."  :  Frederick  &  Frederick,  Attys.  for  Defts." 
That  plaintiffs  have  no  remedy  at  law,  and  -  On  June  22,  1901,  plaintiffs  filed  demurrer  to 
ask  that  said  order  be  vacated,  and  that  j  the  answer  as  follows:  "Demurrer.  Come 
defendants  be  restrained  from'  taking  any  |  the  plaintiffs,  and  demur  to  the  answer  of  the 


steps  to  construct  and  maintain  said  toll 
iMldge.  That  said  order  is  as  follows:  "In 
the  Matter  of  Granting  Privilege  to  Construct 


defendants  herein,  because  the  same  does 
not  state  facts  sufficient  to  constitute  an 
equitable  defense  to  the  bill   of  plaintiffs. 


and  Operate  a  Toll  Bridge  Over  Potean  [Signed]  Mansfield,  McMurray  &  Comlsh, 
RlTer.  On  this  11th  day  of  March,  1901,  I  Attorneys  for  Plaintiffs."  On  the  sam« 
being  one  of  the  regular  days  of  holding  court  {  day  the  court  overruled  said  demurrer,  to 
at  Potean,  Indian  Territory,  comes  on  for  J  wlilch  plaintiffs  excepted,  and  thereupon  the 
consideration  the  petition  of  Edmund  Mc-  :  case  was  submitted  upon  the  following  agreed 
Kenoa  and  W.  C.  Page,  praying  that  the  '  statement  of  facts:  "It  is  agreed  by  and 
privilege  be  granted  them  to  erect  and  op-  :  between  plaintiffs  and  defendants  In  the 
erate  a  toll  bridge  over  the  Poteau  river  :  above-entitled  cause,  now  pending  before 
at  Page's  Ferry,  south  of  the  Frisco  railroad  i  the  Honorable  Wm.  H.  H.  Clayton,  Judge 
bridge,  within  this  district  for  the  term  of  !  of  the  United  States  court  for  the  Central 
20  years.  And  upon  consideration  of  said  '  district  of  the  Indian  Territory,  that  the  fol- 
petition,  as  well  as  evidence  introduced  by  I  lowing  state  of  facts  exist  to  wit:  That  W. 
the  petitioners,  the  court  finds  that  a  bridge  \  O.  Page  Is  a  citizen  of  the  Choctaw  Nation, 
over  said  river  at  said  point  is  necessary  to  I  and  is  recognized  as  such  by  the  Choctaw 
accommodate  the  traveling  public,  and  that  :  Nation  or  Tribe  of  Indians.  That  he  is  in 
to  bridge  the  same  at  public  expense  is  '■  possession  of  the  land  ujpon  both  banks  of 
Impracticable;  and  the  court  further  finds  '  the  Potean  river  where  the  bridge  against 
that  petitioners,  Edmund  McKenna  and  W.  |  the  building  of  which  the  injunction  is  sought, 
O.  Fag^  ore  suitable  and  qualified  per-  ;  Is  to  be  located,  and  claims  the  same  as 
sons  to  receive  the  privilege  of  erecting  and  '■  his  prospective  allotment;  and  that  he  Is 
operating  a  toll  bridge  over  said  river  at  said  '  also  In  the  possession  of  the  lands  on  each 
point  It  Is  therefore  considered  and  order-  |  side  of  the  road  leading  to  said  bridge  on 
ed  that  the  privilege  of  erecting  a  toll  bridge  |  both  banks  of  said  river,  and  claims  the  same 
over  said  river  at  said  point  together  with  i  as  his  prospective  allotment  as  a  citizen 
aU  necessary  causeways  leading  thereto,  and  '  of  the  Choctaw  Nation.  That  said  bridge 
of  operating  the  same,  and  charging  tolls  ;  is  sought  to  be  located  over  said  river  at 
therefor,  for  the  term  of  20  years,  be,  and  ,  the  site  of  the  ferry  now  operated  by  said 
the  same  Is  hereby,  granted  petitioners,  Kd-  i  W.  C.  Page,  and  that  a  road  has  crossed 
mnnd  McKenna  and  W.  C.  Page.  It  is  fur-  j  said  river  at  said  point  and  been  continu- 
ther  ordered  that  work  commence  upon  said  i  onsly  used  as  such,  for  a  period  of  twenty- 
bridge  and  approaches  within  90  days.  It  ;  five  or  thirty  years,  and  perhaps  longer.  That 
is  further  ordered  that  the  maximum  rates  |  defendant  McKenna  is  a  citizen  of  the 
of  toll  which  the  proprietors  of  said  toll  |  United  States,  and  mot  a  mem^r  of  amy 
eO  S.W.-6S  D  gtized  by  GoOglC 
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Indian  tribe.  We  hereby  agree  that  the 
above  statement  of  facts  shall  be  filed  and 
become  a  part  of  the  record  In  the  above- 
entitled  cause.  [Signed]  Mansfield,  Mc- 
Murray  &  Cornish,  for  PlaintUfs.  Frederick 
&  Frederick,  Attys.  for  Defts." 

"Additional  Agreed  Statement  of  Facts. 
It  is  agreed  by  and  between  plaintiffs  and 
defendants  in  the  above-entitled  cause,  now 
pending  before  the  Honorable  William  H.  H. 
Clayton,  Judge  of  the  United  States  court 
for  the  Central  district  of  the  Indian  Terri- 
tory, that,  in  addition  to  the  statement  of 
facts  already  filed  herein,  the  following  state 
of  facts  exist,  to  wit:  That  the  plaintlll  G.  W. 
Dukes  Is  a  member  of  the  Choctaw  Nation 
or  Tribe  of  Indians,  and  is  the  duly  elected, 
qualified,  and  acting  principal  chief  of  said 
nation.  That  the  plahitlff  D.  H.  Johnston  is 
a  member  of  the  Chickasaw  Nation  or  Tribe 
of  Indians,  and  is  the  duly  elected,  qualified, 
and  acting  governor  of  the  Chickasaw  Nation 
or  Tribe  of  Indians.  That  said  Choctaw  Na- 
tion consists  of  about  15,000  members,  and 
said  Chickasaw  Nation  of  about  6,000  mem- 
bers, and  that  the  members  of  the  Choctaw 
and  Chickasaw  Nations  or  Tribes  of  Indians 
are  the  owners  in  fee  simple,  to  them  and 
their  descendants,  of  the  lands  described  in 
plaintiffs'  complaint  in  equity,  to  inure  to 
them  while  they  shall  exist  as  a  nation 
and  live  on  it  We  hereby  agree  that  the 
above  statement  of  facts  shall  be  filed  and 
become  a  part  of  the  record  in  the  above- 
entitled  cause.  [Signed]  Mansfield,  McMur- 
ray  &  Cornish,  for  the  Plaintiffs.  Frederick 
&  Frederick,  for  the  Defendants."  And  on 
the  same  day  the  court  rendered  the  follow- 
ing Judgment:  "It  Is  therefore  considered, 
ordered,  and  decreed  that  plaintiffs'  bill  be, 
and  the  same  Is  hereby,  dismissed,  with  costs 
to  the  defendants,  for  all  of  which  execution 
may  issue;  to  which  ruling  and  order  of 
the  court  the  plaintiff  excepts,  and  prays 
an  appeal  herein,  which  prayer  is  by  the 
court  granted." 

Mansfield,  McMurray  &  Cornish,  for  ap- 
pellants. Frederick  ft  Frederick,  for  appel- 
lees. 

TOWNSENO,  3.  (after  stating  the  fiicts). 
The  appellants  Insist  that  the  only  question 
involved  in  this  case  is  the  constitutionality 
of  the  act  of  congress  of  February  18,  1901, 
the  first  section  of  which  Is  as  follows:  "Be 
It  enacted  by  the  senate  and  house  of  repre- 
sentatives of  the  United  States  of  America  fen 
congress  assembled,  that  section  five  hundred 
and  four  and  the  succeeding  sections  down 
to  and  Including  section  five  hundred  and 
nine,  section  nine  hundred  and  sixty,  and  the 
succeeding  sections  down  to  and  Including  sec- 
tion one  thousand  and  thlriy-flve,  of  the  laws 
of  Arkansas,  as  published  In  eighteen  hun- 
dred and  eighty-four  hi  the  volume  known  as 
Mansfield's  Digest  of  the  Statutes  of  Arkan- 
sas be,  and  the  same  are  hereby,  extended 


over  and  put  in  force  In  the  Indian  Territory, 
ao  far  as  they  may  be  applicable  and  not  In 
conflict  with  any  law  of  Congress  applicable 
to  said  Territory  heretofore  passed."  31  Stat 
(U.  S.)  794,  §  1.  The  sections  of  Mansfield's 
Digest  numbered  504  to  509,  Inclusive,  of  the 
Arkansas  statute,  appellants  state  "authorize 
the  county  courts  of  that  state  to  grant  ca- 
taln  turnpike  and  toll  bridge  privileges, 
where  the  court  found  that  the  public  conven- 
ience demanded  It,  and  to  fix  the  rates  which 
may  be  charged  by  the  grantee.  These  sec- 
I  tlons  make  no  provision  for  comiiensatlon  to 
the  owner  of  the  fee.  because  it  was  contem- 
plated that  these  privileges  would  only  be 
granted  where  public  roads  already  existed 
in  that  state;  and  congress,  in  seeking  to 
adopt  it  for  use  in  the  Indian  Territory,  seems 
to  have  overlooked  entirely  making  any  pro- 
vision for  compensation  to  the  tribes  or  Indi- 
vidual Indians  who  might  be  damaged  tiiere- 
by."  The  appellants  seem  to  base  their  con- 
tention that  the  above  act  Is  unconstitutioDil 
on  the  ground  that  congress  has  overlooked 
compensation  to  the  owners  of  the  fee.  Tbb 
Involves  consideration  of  the  question  as  to 
what  title  these  tribes  have  to  the  lands.  The 
government  of  the  United  States  have  made 
many  treaties  and  agreements  with  these 
tribes  or  nations  of  Indians,  commencing  as 
early  as  1820,  and  followed  by  many  others. 
On  March  23,  1812,  the  government  issued  • 
patent  to  the  Choctaw  Nation,  by  whldi  It 
conveyed  and  granted  certain  lands  to  said 
nation  "In  fee  simple  to  them  and  their  de- 
scendants, to  inure  to  them  while  they  shall 
exist  as  a  nation  and  live  on  It.  liable  to  no 
transfer  or  alienation  except  to  the  United 
States  or  with  their  consent"  Thus  early  -was 
it  evident  that  the  "fee  simple"  mentioned  was 
a  base  or  qualified  fee.  That  the  ultimate 
title  Is,  and  always  has  been,  In  the  United 
States,  appellants  cite  article  1  of  the  treaty 
of  1856,  as  follows:  "And  pnrsnant  to  an 
act  of  congress,  approved  May  28th,  1830,  the 
United  States  do  hereby  forever  secure  and 
guarantee  the  lands  embraced  within  the  saM 
limits,  to  the  members  of  the  Choctaw  and 
Chickasaw  tribes.  theUr  heirs,  and  successors, 
to  be  held  in  common;  so  that  each  and  ev- 
ery member  of  either  tribe  shall  have  an  eqnat, 
undivided  Interest,  In  the  whole,  provided, 
however,  no  part  thereof  shall  ever  be  sold 
without  the  consent  of  both  tribes;  and  that 
said  lands  shall  revert  to  the  United  States. 
If  said  Indians  and  their  heirs  become  extinct, 
or  abandon  the  same."  11  Stat  612.  But  Is 
there  any  question  as  to  the  power  of  con- 
gress In  Its  wisdom  to  legislate  as  It  chooses 
In  regard  to  these  tribes  or  nations  of  In- 
dians? The  supreme  court  of  the  United 
States  has  frequently  had  this  subject  under 
consideration,  and.  If  we  correctly  apprehend 
the  views  expressed  and  decided  by  that  court, 
the  power  of  congress  Is  not  limited  by  the 
stipulations  In  the  various  treaties  and  agree- 
ments made  with  those  tribes  whenever  con- 
gress deems  it  wise  and  ^per  to  ie^date 
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(n  such  way  as  it  may  affect  the  provisions 
of  said  treaties  or  agreements.  We  herewltb 
cite  some  of  tlie  decisions  of  tbat  court  that, 
it  seems  to  ns,  dispose  of  the  question  in- 
Tolyed  In  this  case  as  contended  by  appel- 
lants. In  Cherokee  Nation  v.  Georgia,  5  Pet. 
1,  7,  8  L.  Ed.  25,  Chief  Justice  Marshall  said 
that  these  Indian  tribes  "are  considered  by 
foreign  nations,  as  well  as  by  ourselves,  as 
being  so  completely  under  the  sovereignty  and 
domain  of  the  United  States  that  any  attempt 
to  acquire  their  lands  or  to  form  a  x)0litlcal 
connection  with  them  'would  be  considered  by 
all  as  an  invasion  of  our  territory  and  an  act 
of  hostility."  In  the  case  of  V.  S.  v.  Kagama, 
lis  V.  S.  375,  87»,  6  Sup.  Ct  1109,  1111,  30 
T<.  Ed.  228,  this  court,  by  Justice  Miller,  said: 
"But  these  Indians  [Cherokees]  are  within 
the  geographical  limits  of  the  United  States. 
The  soil  and  the  people  within  these  limits 
are  under  the  political  control  of  the  govern- 
ment of  the  United  States  or  of  the  states 
of  the  Union.  There  exist  within  the  broad 
domain  of  sovereignty  but  these  two.  There 
may  be  cities,  counties,  and  other  organized 
bodies  with  limited  legislative  functions,  but 
they  are  ail  derived  from,  or  exist  in,  subor- 
-dlnatlon  to  one  or  the  other  of  these.  The  ter- 
ritorial governments  owe  all  their  power  to 
the  statutes  of  the  United  States  conferring 
on  them  the  powers  which  they  exercise,  and 
which  are  liable  to  be  withdrawn,  modified, 
or  repealed  at  any  time  by  congress.  •  •  • 
This  power  of  congress  to  organize  territorial 
governments  and  make  laws  for  their  inhabit- 
ants arises  not  so  much  from  the  clause  hi  the 
constitution  in  regard  to  disposing  of  and  mak- 
ing rules  and  regulations  concerning  the  terri- 
tories and  other  property  of  the  United  States 
as  ftom  the  ownership  of  the  country  in  which 
the  territories  are,  and  the  right  of  exclusive 
sovereignty  which  must  exist  in  the  national 
government,  and  can  be  found  nowhere  else," 
—citing  Murphy  v.  Ramsey,  114  U.  S.  16,  44, 
5  Sup.  Ct  747,  29  L.  Ed.  47.  In  U.  S.  t. 
Rogers,  4  How.  567,  11  L.  Ed.  1105,  the  chief 
Justice  said:  "It  Is  true  that  it  is  occupied' 
by  tbe  tribe  of  Cherokee  Indians,  but  it  has 
l>een  assigned  to  them  by  the  United  States 
as  a  place  of  domicile  for  the  tribe,  and  they 
hold  and  occupy  it  with  the  assent  of  the  Unit- 
ed States,  and  under  their  authority.  •  •  • 
We  think  It  too  firmly  and  clearly  establish- 
ed to  admit  of  dispute  tbat  the  Indian  tribes 
rpsiding  within  the  territorial  limits  of  the 
United  States  are  subject  to  theh:  authority." 
In  Cherokee  Nation  v.  Southern  Kan.  R.  Co., 
135  U.  S.  641,  10  Sup.  Ct.  965,  34  L.  Ed.  293, 
Justice  Harlan  says:  "The  latest  utterance 
upon  this  general  subject  is  In  Choctaw  Na- 
tion v.  V.  S.,  119  U.  8.  1,  27,  7  Sup.  Ct  75, 
90,  30  L.  Ed.  306,  where  the  court,  after 
stating  that  the  United  States  Is  a  sovereign 
nation,  limited  only  by  its  own  constitution, 
said:  'On  the  other  hand,  the  Choctaw  Na- 
tion falls  wlthbi  the  description  hi  the  terms 
of  our  constitution,  not  of  an  independent 
state  or  sovereign  nation,  but  of  an  Indian 


tribe.  As  such  It  stands  In  a  peculiar  rela- 
tion to  the  United  States.  It  was  capable, 
under  the  terms  of  the  constitution,  of  enter- 
ing Into  treaty  relations  with  the  government 
of  the  United  States,  although,  from  the  na- 
ture of  the  case,  subject  to  the  power  and 
authority  of  the  laws  of  the  United  States 
when  congress  should  choose,  as  it  did  deter- 
mine In  the  act  of  March  3,  1871,  embodied 
in  section  2079  of  the  Revised  Statutes  [Ind. 
T.  St.  1809,  I  4289]  to  exert  its  legislative 
power.'"  It  is  well  settled  that  an  act  of 
congress  may  supersede  a  prior  treaty,  and 
that  any  questions  that  may  arise  are  beyond 
the  sphere  of  Judicial  cognizance,  and  must  be 
met  by  tbe  political  department  of  the  gov- 
ernment "It  need  hardly  be  said  that  a 
treaty  cannot  diange  the  constitution,  or  be 
held  valid  If  It  be  in  violation  of  that  Instru*. 
ment  This  results  from  the  nature  and  fon- 
damental  principles  of  our  government  The 
effect  of  treaties  and  acts  of  congress,  when 
fai  confilct,  is  not  settled  by  the  constitution.' 
But  the  question  is  not  involved  in  any  doubt 
as  to  Its  proper  solution.  A  treaty  may  su- 
persede a  prior  act  of  congress,  and  an  act 
of  congress  may  supersede  a  prior  treaty. 
Poster  V.  Nellson,  2  Pet  253,  814,  7  L.  Bd. 
416;  Taylor  v.  Morton,  2  Curt  454,  Fed.  Cas. 
No.  13,799.  In  the  cases  referred  to,  these 
principles  were  applied  to  treaties  with  for- 
eign nations.  Treaties  with  Indian  nations 
within  the  Jurisdiction  of  the  United  States, 
whatever  considerations  of  humanity  and  good 
faith  may  be  involved  and  require  their  faith- 
ful observance,  cannot  be  tpore  obligatory. 
*  *  *  In  the  case  under  consideration  the 
act  of  congress  must  prevail  as  If  the  treaty 
were  not  an  element  to  be  considered."  Chero- 
kee Tobacco  V.  U.  S.,  11  Wall.  616,  20  L.  Ed. 
227.  That  was  a  case  where  an  act  of  con- 
gress extended  the  revenue  laws  as  respected 
tobacco  over  the  Indian  territories,  regardless 
of  provisions  In  prior  treaties  that  exempted 
tobacco  raised  by  Indians  on  thehr  reserva- 
tions. Thomas  v.  Gay,  169  U.  S.  271,  18  Sup. 
Ct  340,  42  L.  Ed.  740. 

Such  being  the  position  occupied  by  these 
tribes  (and  it  has  often  been  availed  of  to 
their  advantage),  and  the  power  of  congress 
In  the  premises  having  the  plenitude  thus  in- 
dicated, we  are  unable  to  perceive  that  the  leg- 
islation In  question  is  in  contravention  of  the 
constitution,  and  the  Judgment  of  tbe  court 
below  ts  therefore  aflJrmed. 


FRABR  V.  WASHINGTON. 

(Court  of  Appeals  of  Indian  Territory.    Sept 

25.  1902.) 

ONI.AWFUL  DETAINER— LAND   IN  CHICKASAW 

NATION-7-LEASB. 

1.  Where  a  citizen  of  the  Chickasaw  Nation 
rented  a  lot  within  such  nation  to  a  noncitizen 
under  a  lease  providing  for  the  payment  of  cer- 
tain rent,  and  that  the  tenant,  on  being  paid 
for  his  improvement,  should  surrender  the  prem- 
ises to  the  lessor,  such  lessor,  on  tendering  the 
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value  of  the  improvements  made  bj  tbe  tenant 
at  tbe  expiration  of  the  term,  may  recover  pos- 
session in  unlawful  detainer. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Hosea  Towosend,  Jtuauary  28, 
1901. 

Action  for  unlawful  detainer  by  3.  C. 
Washington  against  James  Fraer.  From  a 
Judgment  in  favor  of  plalntifl,  defendant  ap- 
peals.   Affirmed. 

On  January  1, 1898,  Washington  and  Fraer 
•  entered  into  the  following  contract  with  ref- 
erence to  a  certain  lot  described  therein, 
namely:  "Chickasaw  Nation,  Indian  Terri- 
tory, Pickens  County.  'Know  all  men  by 
these  presents,  that  I,  Jerry  Waslilngton,  a 
resident  of  the  nation  and  county  aforesaid, 
for  an4  in  consideration  of  the  sum  of  twen- 
ty-five dollars,  the  receipt  of  which  is  hereby 
acknowledged,,  have  this  day  let  and  rented 
unto  James  Fraer  for  a  period  of  twelve 
months  beginning  the  first  day  of  January, 
1898,  and  ending  tbe  last  day  of  December, 
1898,  the  following  described  tract,  lot,  or 
parcel  of  land,  to  wit,  fifty  feet  on  lot  seven 
and  ten  feet  on  lot  eight  on  block  twenty- 
nine,  In  the  city  of  Marietta.  It  occupied  by 
his  furniture  store.  To  have  and  to  hold,  oc- 
cupy, and  possess  same  until  said  twelve 
months  expires.  And  said  James  Fraer  may 
sell  and  dispose  of  his  entire  term,  or  any 
part  thereof,  to  any  person,  except  citizens 
of  the  Fire  Civilized  Nations  of  Indians,  to- 
gether with  improvements  he  may  have 
thereon;  but  at  the  expiration  of  said  twelve 
months  the  possession  of  said  property  shall 
be  delivered  to  said  Washington  upon  his 
paying  or  satisfying  said  James  Fraer  or  his 
assignees  for  ail  improvements  put  thereon 
while  the  same  was  so  rented  to  said  James 
Fraer.  The  said  James  Fraer  shall  have  the 
privilege  to  lease  said  lot  for  tbe  next  year. 
Witness  our  hand,  and  executed  in  duplicate, 
this  first  day  of  January,  1898.  [Signed]  J. 
C.  Washington.  James  Fraer."  Fraer  en- 
tered the  premises  described  in  said  con- 
tract thereunder,  and  took  possession  there- 
of, and  erected  improvements,  in  connection 
with  other  parties,  of  the  value  of  |800  or 
less,  and  was  in  possession  thereof  on  June 
28,  1898,  when  the  act  of  congress  known  as 
the  "Curtis  Law"  went  into  effect.  In  Jan- 
uary, 1899,  and  after  the  expiration  of  the 
term  of  contract,  Washington  went  to  Fraer, 
and  tendered  him  tlie  sum  of  $800  for  said 
improvements,  and  demanded  back  the  pos- 
session of  the  property.  That  Ftaer  refused 
to  deliver  such  possession,  and  refused  to 
pay  rent  for  said  premises,  claiming  that  un- 
der the  Curtis  bill  and  the  Atoka  agreement 
be  was  the  owner  of  the  Improvements  upon 
the  premises,  and  as  such  was  alone  entitled 
to  pu^hase  the  lot  when  the  same  should  be 
'  sold.  Thereafter  Washington  began  his  suit 
in  the  Southern  district  of  the  Indian  Terri- 
tory, at  Ardmore,  to  recover  the  possession 


of  said  lot,  in  which  suit  be  filed  a  complaint 
alleging  the  letting  of  the  premises  under 
the  terms  of  the  lease  above  mentioned,  and 
the  refusal  of  Fraer  to  re-rent  the  propertr 
from  the  plaintiff,  and  the  ascertainment  of 
tbe  value  of  Fraer's  Improvement  as  being 
1700,  and  bis  offer 'and  tender  to  Ftaer  of 
the  sum  of  |800  in  payment  of  said  improve- 
ments, and  the  tender  of  the  amount  into 
court,  and  the  giving  to  Fraer  of  written  no- 
tice to  vacate  said  premises,  and  his  refusal 
so  to  do,  and  demanding  Judgment  for  the 
possession  thereof  and  for  damages.  There- 
after Fraer  filed  two  demurrers  to  said  com- 
plaint, which  were  overruled  by  the  court 
Fraer  then  filed  his  answer  to  said  com- 
plaint, admitting  that  the  plaintiff  was  a 
Chickasaw  Indian,  and  that  he  (Fraer)  was 
not;  and  further  admitting  that  be  did  enter 
into  a  rental  contract  in  January,  1898,  for 
the  year  1898,  for  tbe  premises  descril>ed  hi 
the  complaint  but  denying  that  the  plaintiff 
was  the  owner  of  the  property,  and  alleging 
tbe  title  to  said  property  to  be  in  tbe  Choc- 
taw and  Chickasaw  Nations,  and  denying 
that  the  said  Washington  had  evee  demanded 
of  Fraer  the  agreed  or  any  other  rental  for 
the  year  1899,  and  alleging  that  the  improve- 
ments on  said  premises  were  reasonably 
worth  the  sum  of  $800,  and  praying  Judg- 
ment for  costs.  Thereafter  said  Fraer  moved 
for  a  transfer  of  said  cause  to  the  equity 
docket,  which  motion  was  refused  by  the 
court  and  thereafter  said  Fraer  filed  a  mo- 
tion to  abate  the  plaintiff's  action,  and  offer 
Ing  to  deposit  in  open  court  tbe  sum  of  $%,— 
more  than  the  amount  of  the  rental  value  of 
the  said  premises  for  the  year  1890,— which 
motion  was  by  the  court  overruled;  and 
thereaftw  the  said  B^er  moved  for  Judg- 
ment upon  tbe  pleadings,  which  said  motion 
was  refused  and  overruled  by  the  court;  and 
thereafter  said  cause  was  tried  to  a  Jury. 
Evidence  was  adduced  In  behalf  of  the  par- 
ties, and  the  Jury,  after  being  instructed  by 
the  court,  found  a  vwdlct  in  favor  of  the 
said  Washington,  as  plaintiff,  for  the  pos- 
session of  the  property,  and  adjudged  the 
1800  tender  of  said  Washington  to  tbe  de- 
fendant. Judgment  was  entered  up  upon 
said  Judgment  by  the  court  awarding  tbe  pos- 
session of  tbe  property  to  said  Washington, 
and  that  the  $800  deposited  be  delivered  to 
the  defendant,  Fner.  To  each  of  these  mat- 
ters the  defendant  took  due,  timely,  and 
proper  exception.  Defendant  then  filed  his 
motion  for  a  new  trial,  setting  up  Vi  sevtfal 
grounds  therefor. 

C.  L.  Herbert  and  H.  M.  Cannon,  for  ap- 
pellant   Potter  ft  Potter,  for  appellee. 

OILL,  O.  J.  (after  stating  the  farts).  In 
the  appellant's  brief  the  errors  assigned  are 
found  in  the  motion  for  a  new  trial.  We 
have  carefully  read  the  evidence  in  this  case, 
and  followed,  step  by  step,  the  action  of  the 
court  In  the  trial  of  this  case,  and  are  satis- 
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'  fled  that  tbere  Is  no  error.  Appellant  states 
that  there  were  but  two  qnestlons  presented 
In  all  of  these  assignments,  and,  for  the  pur- 
pose of  presenting  the  case,  considers  them 
together,  and  we  will  follow  this  method  In 
considering  the  case. 

Appellant  says:  "The  main  question,  there- 
fore, presented  Is,  can  an  Indian  landlord, 
who  does  not  own  improvements  upon  a 
town  lot  In  the  Chickasaw  Nation,  but  who 
has  simply  rented  a  vacant  lot,  upon  which 
the  renter  has  erected  permanent  and  valua- 
ble Improvements,  sue  for  and  recover  pos- 
session In  unlawful  detainer  of  the  lot  and 
Improvements,  regardless  of  the  vested  right 
of  the  owner  under  the  Atoka  treaty  to  pur- 
chase?" At  the  Incipiency  of  the  contract 
between  the  landlord  and  tenant  as  to  town 
lots  in  the  Chickasaw  Nation  between  a  non- 
citizen  and  a  citizen  of  that  nation,  the  cltl- 
sen  alone,  under  the  law,  would  have  the 
right  to  hold  possession  of  such  lot  If  a 
noncitlzen  should  go  into  possession  of  prop- 
erty, such  as  a  town  lot,  without  in  some 
way  holding  the  same,  he  would  have  no 
rights  whatever  which  the  courts  would  be 
bound  to  recognize.  In  the  case  at  bar, 
Fraer,  being  a  noncitlzen,  could  acquire  pos- 
session of  the  lot  in  question  only  through 
Washington,  who  was  a  citizen.  This  he  rec- 
ognized, and  In  so  doing  took  possession  of 
this  lot  as  Washington's  tenant.  Before  he 
could  dispute  Washington's  right  to  repos- 
sess himself  of  these  premises,  Washington's 
right  to  the  premises  must  have  fully  ex- 
pired. This  right  was  governed  by  the  con- 
tract heretofore  set  out,  and  Fraer  voluntari- 
ly agreed  therein  to  give  possession  of  said 
lot;  not  merely  to  i»y  rent  to  Washington, 
as  his  landlord,  for  the  lot,  but  to  redeliver 
said  lot  to  Washington's  possession  upon  the 
payment  to  him  of  the  value  of  his  improve- 
ments thereon.  The  question  presented  is 
altogether  different  from  one  where  the  ulti- 
mate disposition  of  the  property  is  not  con- 
trolled by  the  contract.  As  to  what  might  be 
the  court's  position  upon  such  proposition,  it 
to  unnecessary  to  say;  but  as  to  the  case  at 
bar  we  are  convinced  that  It  was  In  contem- 
plation of  the  parties  at  the  time  of  the  giv- 
ing possession  of  these  premises  to  Fraer  that 
both  parties  expected  that  Washington  should 
be  restored  to  the  possession  of  this  property. 
It  was  not  Washington's  duty  to  demand  of 
Fraer  that  he  re-rent  the  property  for  the 
year  1899,  although  there  is  some  evidence 
In  the  case  that  he  did  offer  to  r«-rent  the 
property.  Washington  had  the  privilege,  un- 
der his  contract  with  Praer,  to  pay  Fraer  for 
the  improvements  made  upon  the  lot,  and  to 
repossess  himself  thereof.  This  he  endeavor- 
ed to  do,  and  tendered  to  Fraer  the  value  of 
the  amount  of  the  Improvements  on  said  lot 
at  the  expiration  of  the  first  year  of  lease. 
In  onr  opinion,  this  was  all  that  he  was 
obliged  to  do.  It  was  then  Fraer's  duty  to 
accept  the  value  of  the  Improvements,  and 
to  deliver  over  to  the  possession  of  Washing- 


ton the  lot  hfeld  by  blm  as  Washington's  ten- 
ant. Kemp  V.  Jennings  (Ind.  T.)  64  8.  W. 
616;   Ellis  V.  Fitzpatrick,  Id.  567. 

We  think  that  the  decision  of  this  one 
question  settles  each  and  every  question  in 
dispute  hi  this  case.  The  verdict  of  the  Jury, 
In  our  opinion,  and  the  Judgment  of  the  court 
below,  In  this  particular  case,  was  proper, 
and  the  only  verdict  and  Judgment  permissi- 
ble under  the  law.  The  Judgment  of  the  low- 
er court  to  therefore,  by  this  court,  affirmed. 


HILL  V.  WATKINS  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

UNLAWFUL     DHTAINBR  —  DEFENSE  -  OWNBR- 
SHIP  BY  THE  TENANT. 

1.  Where  the  relation  of  landlord  and  tenant 
has  existed,  and  the  tenant  refuses  to  surrender 
the  premises  after  the  term  has  expired  and 
notice  io  quit,  the  landlord  may  recover  the 
possession  m  unlawful  detainer,  and  the  tenant 
cannot  defend  on  the  ground  that  he  owns  the 
premises. 

Appeal  from  the  TTnlted  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  April  27, 
1901. 

Action  by  Jim  Watkins  and  others  against 
Byron  Hill.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

This  is  an  action  in  unlawful  detainer,  by 
appellees  against  appellant,  for  the  posses- 
sion of  160  acres  of  land  and  all  improve- 
ments situated  thereon.  The  complaint  al- 
leges ownership,  tenancy,  and  unlawful  hold- 
ing over  after  demand.  The  amended  an- 
swer, after  denying  the  tenancy,  sets  up  an 
outstanding  title  In  the  defendant  A  mo- 
tion was  filed  by  plaintiffs  to  strike  out  that 
part  of  the  answer  setting  up  the  outstanding 
title  In  the  defendant,  and  sustained  by  the 
court  But  the  plaintiffs  afterward  filed 
their  reply,  denying  the  allegation  of  owner- 
ship, and  the  testimony  was  directed  to  both 
Issues.  Verdict  for  plaintiffs.  Motion  for 
new  trial  was  filed  and  overruled,  and  the 
cause  regularly  appealed. 

A.  B.  Person  and  Robert  H.  West,  for  ap- 
pellant   J.  C.  Thompson,  for  appellees. 

CLAYTON,  J.  (after  stating  the  facts). 
There  are  only  two  errors  assigned,  both  di- 
rected to  the  same  point,  vto.,  the  right  of 
the  defendant  to  show  title  in  himself.  The 
principle  is  too  well  settled  to  need  the  cita- 
tion of  authorities  that  in  actions  of  unlawful 
detainer  the  only  question  involved  to  one 
of  tenancy.  It  to  not  material  whether  the 
defendant  owns  the  premises  or  not,  nor  from 
whom  he  obtained  titie.  No  objection  is 
made  that  the  court  excluded  proper  testi- 
mony. The  court's  charge  was  clear  and 
concise,  and  submitted  the  Issue  properly. 


T  1.  See  Landlord  and  Tenant,  vol.  tl.  Cant.  Dig. 
ii  mo,  mi.  ~  " 
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and  the  Jury  found  for  the  plaintiffs.  The 
motion  to  strike  out  was  properly  sustained. 
It  the  relation  of  landlord  and  tenant  had 
existed  between  the  plalntifTs  and  defendant, 
or  between  the  plaintiffs'  grantor  and  the 
defendant,  and  the  term  of  tenancy  had  ex- 
pired, and  written  notice  to  quit  had  been 
given,  the  plaintiffs  were  entitled  to  a  ver- 
ilict  All  other  issues  were  properly  elimi- 
nated from  the  case. 

The  Judgment  of  the  court  below  is  af- 
firmed. 


RICHARDSON  y.  PENNINGTON. 

(GoDrt  of  Appeals  of  Indian  Territory.     Sept 

26,  1902.) 

APPBAL— RECORD— ABSBNCB   OF  EVIDENCE— 
AFFIRMANCE. 
1.  Where  on  appeal  the  record  fails  to  dis- 
close the  evidence  or  stipulation  on  which  the 
judgment  is  founded,  it  will  be  affirmed. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  Wm.  M.  Springer,  March  30, 
1899. 

Action  by  B.  D.  Pennington  against  J.  T. 
Richardson.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

This  was  an  action  of  ejectment,  brought 
to  recover  certain  lands  by  Pennington,  who 
was  a  citizen  of  the  Cherokee  Nation,  against 
Bichardson,  who  was  not  a  citizen  of  said 
nation,  alleging  that  he  was  the  owner  of 
certain  lands  described  in  the  complaint  un- 
der and  by  virtue  of  a  bill  of  sale  to  J.  O. 
Ward,  sheriff  of  Oooweescoowee  district, 
Cherokee  Nation,  in  words  and  figures  as 
follows:  "Goose  Neck,  I.  T.,  Dec.  18,  1897. 
Sold  to  B.  D.  Pennington  the  following  de- 
scribed intruder  improvement  for  seven  hun- 
dred ($700.00):  Improvements  known  as  the 
Richardson  place  4  miles  northwest  of  Miles 
P.  O.,  consisting  of  one  two-room  box  house, 
stable,  and  granary;  160  acres  under  3  wire 
fence.  First  installment  paid  $118.  •  *  * 
Sold  under  act  of  National  Council  approved 
Sept.  30th,  1895,  authorizing  sale  of  intruder 
improvements.  Sold  by  J.  C.  Ward,  sheriff 
of  Cooweescoowee  district,  C.  N."  The  law 
of  the  Cherokee  Nation  with  reference  to  the 
sale  of  intruder  improvements  is  set  up  in 
the  complaint.  The  following  motion  for 
Judgment  appears  in  the  record:  "Oome  the 
plaintiffs  herein,  and  move  the  court  to  enter 
Judgment  in  this  cause  upon  the  stipulation 
filed  in  case  number  797  on  the  equity  docket 
of  this  court,  between  B.  D.  Pennington  and 
J.  T.  Bichardson,  against  the  defendant  J.  T. 
Bichardson,  for  the  premises  mentioned  and 
described  in  said  stipulation  as  the  improve- 
ment or  farm  situated  in  Cooweescoowee  dis- 
trict Cherokee  Nation,  Indian  Territory,  and 
the  same  place  mentioned  in  plaintifrs  com- 
plaint in  this  action,'  which  said  improve- 

VI-  Sea  Appeal  and  Error,  vol.  t,  C«iiL  Die.  (I 
nra,  2869,  «51,  4452.  ••     •• 


ment  or  farm  was  described  in  plaintiff's 
original  complaint  in  this  action  in  the  lan- 
guage of  the  certificate  of  sale  issued  by  J. 
C.  Ward  to  the  plaintiff,  B.  D.  Pennington, 
as  'one  farm,  known  as  the  "Richardson 
Place,"  four  mfles  northwest  of  Miles  poet 
office,  consisting  of  one  two-room  box  house, 
with  side  rooms,  t>ox  stable,  granary,  and  out- 
buildings, one  hundred  and  sixty  acres  under 
three  wire  fence,'  which  improvement  is 
more  properly  and  fully  described  as  follows, 
to  wit:  'A  certain  farm  or  improvement  in 
Cooweescoowee  district  of  the  Cherokee  Na- 
tion of  the  Indian  Territory,  lying  northwest 
of  Miles  post  office  about  four  miles,  and 
bounded  on  the  west  by  a  strip  of  grass  land 
lying  between  said  improvement  and  the  im- 
provement of  Walter  Gray;  on  the  north  by 
a  strip  of  grass  land  lying  between  the  said 
improvement  and  the  improvement  of  Doctor 
Watson,  and  lying  between  said  improve- 
ment and  another  farm  of  J.  T.  Richardson, 
sold  to  one  Andoe,  a  Cherokee  citizen,  whose 
first  name  is  to  plaintiffs  unknown;  on  the 
east  by  a  strip  of  grass  land  lying  between 
the  said  improvement  and  the  improvements 
of  Mrs.  Miller;  and  on  the  south  by  a  strip 
of  grass  land  lying  between  said  improve- 
ment and  the  improvement  of  old  man 
Perryman,  which  was  sold  by  Sheriff  J.  0. 
Ward  to  Lee  Comer,  of  Claremore,  L  T.'  And 
the  plaintiffs  state  to  the  court  tliat  the  land 
last  above  particularly  described  is  the  same 
land  embraced  in  J.  C.  Ward's  'certificate  of 
sale'  to  the  plaintiff,  B.  D.  Pennington,  and 
is  the  same  land  embraced  in  the  stipula- 
tion entered  into  between  B.  D.  Pennington 
and  J.  T.  Richardson  In  case  numl)er  797 
on  the  equity  docket  of  ttiis  court  Plain- 
tiffs therefore  pray  that  B.  D.  Pennington 
have  Judgment  in  accordance  with  the  terms 
of  said  stipulation  for  all  of  the  lands  and 
premises  herein  last  specifically  mentioned 
and  described."  There  was  a  response  filed 
to  said  motion,  and  the  court  entered  up  the 
following  Judgment:  "On  this,  the  30tb  day 
of  March,  1899,  this  cause  coming  on  to  be 
heard  upon  the  stipulation  filed  in  tills  case 
and  upon  a  motion  of  the  plaintiff  for  a 
Judgment  upon  the  stipulation,  and  the  court 
after  hearing  the  testimony  and  argument  of 
counsel,  doth  find  the  issue  in  favor  of  the 
plaintiff;  whereupon  the  defendant  took  leave 
to  file  a  petition  for  rehearing,  and  upon  the 
10th  day  of  AprU,  1899,  the  petition  of  the 
defendant  in  tills  cause  for  a  rehearing  com- 
ing on  to  be  heard,  it  is  therefore  overruled 
by  the  court  to  which  overruling  the  de- 
fendant excepted,  and  was  allowed  thirty 
days  in  which  to  prepare  and  file  his  bill  of 
exceptions;  and  the  court  being  well  and 
sufficiently  advised  in  the  premises,  doth  ren- 
der Judgment  in  favor  of  the  plaintiff  for 
possession  of  the  improvements  sued  for  In 
plaintiff's  amended  complaint  which  im- 
provement is  described  as  follows:  'A  eet- 
tain  farm  or  Improvement  in  Cooweescoowee 
district  Cherokee  Nation,  Indian  Territory, 
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lying  ncKthwest  of  HUes  post  office  about 
four  miles,  and  bounded  on  the  west  by  a 
strip  of  grass  laud  lying  between  the  said 
improrement  and  the  ImproTemeut  of  Walter 
Gray;  on  the  north  by  a  strip  of  grass  land 
between  the  said  ImproTemeUt  and  the  Im- 
proYement  of  Dr.  Watson,  and  lying  be- 
tween said  improvement  and  another  farm 
of  J.  T.  Rlchardsou  that  he  sold  to  one 
Andoe.  a  Cherokee  citizen,  whose  first  name 
Is  to  the  plaintiff  unknown;  on  the  east  by 
a  strip  of  grass  land  lying  between  the  said 
Improvement  and  the  Improvement  of  old 
man  Perryman,  which  was  sold  by  Sheriff 
J.  O.  Ward  to  Lee  Comer  of  Claremore,  I. 
T^'— and  that  a  writ  of  possession  or  restitu- 
tion Issue  therefor."  A  petition  for  rehearing 
was  filed  by  the  defendant,  which  was,  by 
tlie  court,  overruled,  and  exceptions  taken. 
On  March  28,  1902,— nearly  three  years  aft- 
'W  Judgment,— J.  T.  Richardson  filed  the  fol- 
lowing motion  in  the  ofSce  of  the  clerk  of  the 
United  States  court  of  appeals  at  South  Mc- 
Alester:  "Now  comes  the  appellant,  J.  T. 
Richardson,  and  here  file  a  full  and  complete 
record  in  the  case  of  B.  D.  Pennington  vs. 
J.  T.  Richardson,  No.  788,  as  the  same  ap- 
pears in  the  office  of  the  clerk  of  the  United 
States  court  for  the  Northern  district  of  the 
Indian  Territory  at  Vlnlta.  Wherefore  ap- 
pellant prays  that  an  appeal  be  allowed  him, 
and  that  process  issue  according  to  law." 
Appeal  was  thereupon  allowed,  and  the  case 
stands  for  hearing  lu  this  court 

M.  M.  Eldmlston,  for  appellant  James  S. 
Davenport   for  appellee: 

OILIi,  O.  J.  (after  stating  the  facts).  The 
record  In  this  case  falls  to  disclose  the  evi- 
dence or  stipulation  upon  which  Judgment 
of  the  court  below  was  founded,  and  we  have 
no  means  of  knowing,  so  far  as  the  record 
discloses,  what  the  evidence  was  before  the 
court  otiier  than  that  there  was  a  motion 
for  Judgment  on  a  stipulation,  which  stipula- 
tion does  not  appear  in  the  record;  that  a 
response  was  filed  to  said  motion;  that  a 
trial  was  had  to  the  court  upon  such  motion 
and  response;  that  evidence  was  submitted 
(what  It  was  we  cannot  know),  and  the 
court  pronounced  its  Judgment  In  this  in- 
complete and  unsatisfactory  state  of  affairs 
tills  court  will  refuse  to  review  the  record, 
or  attempt  to  change  or  modify  the  Judgment 
of  the  court  below,  and  such  Judgment  is, 
therefore,  by  tliis  court  affirmed. 


HEWLETT  et  aL  v.  HTDEN. 

(Court  of  Appeals  of  Indian  Territory.    Sept 

25,  1902.) 

FORCIBLE  BNTRT  AND  DBTAINER— KVIDBNCB 

OF  TITLE— INSTRUCTIONS— EVIDBNCB— 

QinSSTION  FOR  JURY. 

1.  In  an  action  for  wrongful  entry  and  un- 
lawful detaiuer,  evidence  ot  title  in  the  plaln- 

TL  See    FordUe   Entir   and    Detainer,    voL    It, 
Cent  Die  li  in,  U8 


tift  is  admissible  to  show  his  right  of  pes- 

eeiifiion,  and  the  extent  thereof. 

2.  Wliere,  in  an  action  for  wrongful  entry 
and  unlawful  detainer,  evidence  of  plaintiff's 
title  is  admitted,  an  instruction  that  "the  only 
question  to  consider  is,  was  the  plaintiff  in  the 
actual  possession  of  the  premises  at  the  time 
of  the  entry  by  the  defendants,  and  did  they 
forcibly  obtain  posaession?"  properly  limits  the 
effect  of  such  evidence. 

3.  Where,  in  an  action  for  wrongful  entry  and 
unlawful  detainer,  the  defendant  offered  in 
evidence  a  portion  of  a  complaint  made  by 
plaintiff  in  a  subsequent  unlawful  detainer  ac- 
tion, the  admission  in  evidence  of  the  entire 
complaint  on  plaintiff's  request  was  not  error. 

4.  Where,  in  an  action  for  wrongful  entry  and 
unlawful  detainer,  plaintiff  offered  evidence 
tending  to  show  that  he  was  owner  and  in  pos- 
session of  the  premises  at  the  time  defendant 
entered,  armed  with  a  Winchester,  and  refused 
to  vacate  when  requested  so  to  do,  and  the 
evidence  on  the  part  of  the  defendant  was  in 
conflict  with  this,  the  question  was  properly 
submitted  to  the  Jury. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Terri- 
tory; before  Justice  Hosea  Townsend,  No- 
vember 12,  1901. 

Action  by  Whit  W.  Hyden  against  J<^m 
W.  Hewlett  and  others.  From  a  Judgment 
for  plaintiff,   defendants   appeal.    Affirmed. 

This  is  an  action  of  forcible  entry  and 
detainer.  The  complaint  contains  the  follow- 
ing allegation:    "That  on  or  about  the 

day  of  October,  1899,  the  plaintiff  was  in  tlie 
lawful  and  peaceable  possession  of  said  prem- 
ises; that  about  said  day  and  date  the  de- 
fendant wrongfully  and  unlawfully  entered 
into  and  upon  said  premises  without  the 
consent  of  the  plaintiff,  and  detains  and 
holds  the  same  with  force  and  strong  liands." 
A  general  denial  was  Interposed  by  defend- 
ant and  a  trial  on  the  merits  resulted  In 
verdict  and  Judgment  for  plaintlfl,  Hyden. 

Patchell  &  Pyeatt,  for  appellants.  Led- 
better  &  Bledsoe,  for  appellee^ 

CLAYTON,  J.  Seven  of  the  ten  specifica- 
tions of  error  relied  on  by  appellant— the 
first,  second,  fourth,  fifth,  sixth,  seventli,  and 
ninth— relate  to  the  admission  of  evidence 
seeking  to  show  that  the  title  to  the  lands  sued 
for  was  in  the  plaintiff.  It  has  been  repeat- 
edly held  by  this  court  and  by  tbe  supreme 
court  of  Arkansas  in  passing  upon  this  and 
the  unlawful  detainer  provision  of  the  stat- 
ute that  this  testimony  is  admissible  to  show 
the  "right  of  possession,  and  the  extent  there- 
of." The  very  language  of  the  statute  makes 
It  so.  The  evidence,  then,  being  admissible 
for  this  purpose,  it  only  remains  to  be  seen 
whether  it  was  properly  limited  in  its  appli- 
cation by  tbe  charge  of  tbe  court  In  this 
case  tbe  court  instructed  tbe  Jury -as  follows: 
"Tbe  only  question  for  the  Jury  to  consider 
Is,  was  the  plaintiff  In  the  actual  possession 
of  the  premises  sued  for  at  tbe  time  of  the 
entry  by  the  defendant  and  whether  or 
not  the  defendant  forcibly  obtained  posses- 
sion of  tbe  premises  within  the  meaning  of 
the  statute  above  quoted."   Under  this  charge 
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tiie  ivaey  were  directed  as  to  tbe  proper 
weigbt  to  give  to  tbe  testimony  relating  to 
the  title.  They  could  not  have  found  for 
tbe  plaintiff  simply  because  he  owned  the 
land,  but  they  were  directed  that  they  must 
find  that  tbe  plaintiff  was  in  the  actual  pos- 
session thereof,  and  that  the  force  required 
by  the  statute  was  used  by  the  defendant 
In  this  class  of  cases  evidence  of  title  Is, 
by  tbe  very  terms  of  tbe  statute  giving  the 
remedy,  admissible  for  the'  purpose  of  show- 
ing the  right  of  possession  and  the  extent 
thereof;  and  when  it  is  properly  limited  In 
its  application  by  the  court's  instruction 
tbe  Jury  cannot  be  misled  thereby. 

Tbe  third  specification  of  error  Is  as  fol- 
lows: "The  court  erred  in  permitting  the 
plaintiff,  over  defendant's  objection,  to  read 
in  evidence  the  parts  of  his  complaint  In  tbe 
subsequent  unlawful  detainer  action  filed  by 
plaintiff."  Tbe  defendant  had  offered  in  evi- 
dence certain  parts  of  a  complaint  In  a  suit 
between  the  same  parties  filed  subsequenUy 
to  tbe  one  at  trial,  and  the  plaintiff  asked 
that  tbe  whole  paper  be  submitted  to  the 
Jury,  which  the  court  properly  permitted  him 
to  do.    Whart.  Kv.  617,  618,  1103. 

The  ninth  specification  is  that  the  court  re- 
fused to  direct  a  verdict  for  the  defendant, 
and  tbe  tenth  that  the  court  erred  In  over- 
ruling the  motion  for  new  trial.  The  plain- 
tiff offered  evidence  tending  to  show  that  he 
was  the  owner  and  In  the  actual  possession 
of  tbe  premises  in  controversy  at  tbe  time 
tbe  defendant  entered,  and  that  the  defend- 
ant armed  himself  with  a  Winchester,  and 
refused  to  vacate  when  requested  so  to  do. 
The  evidence  on  the  part  of  the  defendant 
was  in  conflict  with  this,  and  an  issue  was 
thereby  raised  which  the  court  was  required 
to  submit  to  the  Jury.  As  there  was  no  error 
committed  on  the  trial,  the  motion  for  a 
new  trial  was  properly  overruled. 

Let  the  Judgment  of  the  court  below  be 
afBrmed. 


McALESTER    COAL    ft    MiNINO    GO.    ▼. 
PATTERSON. 

(Court  of  Appeals  of  Indian  Territory.     Sept 
25,  1902.) 

APPBAIr-SPBCIFICATIONS    OF    ERROR-COURT 
RDLBS. 

1.  Rule  10,  par.  2,  Ct  App.  Ind.  T.  (64  S.  W. 
vi),  requires  that  a  specincatiou  of  errors  re- 
lied on  in  law  cases  shall  set  out  separately 
each  error.  Paragraph  3  (64  S.  W.  vii),  re- 
quires a  brief  of  the  argument  containing  a 
clear  statement  of  tbe  points  to  be  discussed, 
with  citations  to  the  record  and  authorities. 
Rule  3  (64  S.  W.  v)  provides  that  tbe  court  of 
appeals  will  consider  the  rulings  to  which  ob- 
jection was  taken  on  motion  for  new  trial, 
whether  or  not  set  out  particularly  in  the  mo- 
tion, "provided  it  be  set  out  In  the  assicrument 
of  errors  as  required  by  rule  10,  par.  3."  Ap- 
pellant's brief  claimed  error  in  the  instructions, 
setting  them  out  in  full,  on  one  page  excepting 
to  two,  and  on  another  page  excepting  to  one, 
closing  with  a  brief  argument  on  one  of  the  ex- 
ceptions, without  citing  authority.    Held,  that 


the  Judgment  would  be  afflrmed  for  appellant* ■ 
failure  to  comply  with  the  rules. 

Appeal  from  the  United  States  coort  for 
the  Central  district  of  the  Indian  Territory; 
before  Justice. William  H.  H.  Clayton,  June 
10,  1901. 

Action  by  Willie  Patterson,  by  his  next 
friend,  W.  H.  Patterson,  against  the  Mc- 
Alester  Coal  &  Mining  Company,  for  personal 
Injuries.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AiSrmed. 

This  action  was  commenced  on  Uarch  22, 
1900,  by  the  plaintiff  (appellee  here)  by  filing 
his  complaint  at  law  against  the  defendant 
(appellant  here),  alleging:  That  be  was  on- 
ployed  by  the  defendant  as  a  trapper,  nnder- 
ground,  In  Its  mine,  and  that  it  was  bis 
duty  to  open  and  bold  open  a  door  built 
across  the  railroad  track  In  said  mine  when- 
ever a  car  passed,  and  then  close  the  same; 
that  on  November  3,  1899,  hearing  a  car  ap- 
proaching, he  took  hold  of  said  door  and  opened 
the  same,  and  was  holding  the  same,  "bnt  tbe 
car,  upon  approaching  said  door,  while  run- 
ning with  great  force  and  rapidity,  ran  off  the 
track,  and  struck  the  said  door  to  which 
plaintiff  was  bidding  as  aforesaid,  and  struck 
plalntilTs  left  hand  with  great  force  where 
it  held  tbe  said  door,  breaking,  crushing, 
wounding,  and  mangling  plaintiff's  said  band, 
necessitating  tbe  amputation  of  tbe  index  fin- 
ger of  the  same,"  and  permanentiy  injured 
him  for  life.  "That  said  car  at  said  thne 
and  place  was  caused  to  derail  and  strike 
plaintiff  as  aforesaid  by  reason  of  the  rail- 
road track  and  latch  and  switch  thereof  being 
broken,  defective,  and  out  of  repair.  That 
it  was  the  duty  of  defendant.  In  the  exercise 
of  ordinary  care,  to  provide  reasonably  safe 
track,  switch  track,  and  latch,  and  to  keep 
the  same  In  a  reasonably  safe  condition,  and 
not  to  have  allowed  the  track  or  latch  to 
become  broken,  defective  or  out  of  repair." 
That  defendant  knew,  or  could  have  known, 
the  defective  condition  of  said  track  and 
latch  and  switch  by  tbe  exercise  of  ordinary 
care,  and  defendant  was  careless  and  neg- 
ligent in  not  providing  reasonably  safe  track, 
switch  track,  and  latch,  and  in  not  keeping 
tbe  same  In  a  reasonably  safe  condition,  as 
It  was  Its  duty  to  do.  That  plaintiff,  by  rea- 
son of  said  injury,  caused  by  defendant's  n%- 
llgence,  was  damaged  In  tiie  sum  of  |5,000 
and  costs.  Defendant  answers,  and  denies 
all  damages,  and  alleges  that  plaintiff  was 
violating  the  rules  of  the  defendant  and  di- 
rections of  the  agents  of  the  company  in 
holding  said  door  open.  "And  defendant  al- 
leges that  whatever  Injuries  be  may  have 
sustained  were  dlrectiy  caused  by  his  own 
contributory  negligence,  and  would  not  and 
could  not  possibly,  have  occurred  except  for 
his  disobedience  of  said  orders  as  afore- 
said." Plaintiff  replies,  and  denies  the  viola- 
tion of  any  rules  of  defendant  or  directions 
of  defendant's  agents,  and  denies  any  con- 
tributory negligence  on  hla  part  On  Jano- 
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ary  8,  1901,  the  case  was  tried  before  a 
Jury,  wbo,  on  January  10,  1001,  returned  a 
verdict  for  plaintiff  for  $260.  Defendant 
mored  for  a  new  trial,  which  was  oTermled 
by  the  court,  and  Judgment  entered  on  the 
verdict,  and  defendant  appealed  to  this  court, 
and  gave  a  supersedeas  bond  to  abide  the 
Jadgment  of  this  conrt 

Mansfield,  McMurray  &  Cornish,  for  ap- 
pellant   W.  B.  Bogers,  for  appellee. 

TOWNSBND,  J.  (after  stating  the  facts). 
The  appellant  In  this  case  has  wholly  failed 
to  comply  with  the  roles  of  this  court.  In 
that  It  has  not  set  out  the  specifications  of 
error  intended  to  be  urged.  Paragraph  2  of 
rule  10  of  this  court  (64  8.  W.  t1),  provides 
that:  "A  specification  of  the  errors  relied 
upon,  in  law  cases,  shall  be  set  out  sepa- 
rately and  particularly,  each  error  asserted 
and  intended  to  be  urged.  •  •  •  When 
the  error  alleged  Is  to  the  charge  of  the 
coort,  the  specification  shall  set  out  the  part 
referred  to,  totidem  verbis,  whether  it  be  in 
instructions  given  or  Instructions  refused." 
Paragraph  3  of  rule  10  (64  8.  W.  vii)  pro- 
vides Ijiat:  "A  brief  of  the  argument,  ex- 
hibiting a  clear  statement  of  the  points  of 
law  or  fact  to  be  discussed,  with  a  reference 
to  the  pages  of  the  record  and  the  authori- 
ties relied  upon  in  support  of  each  point" 
Role  8  (64  S.  W.  V)  provides  that:  "In  a 
motion  for  a  new  trial  filed  in  any  district 
of  the  United  States  court  in  this  territory,  it 
shall  not  be  necessary  to  set  out  in  detail  the 
difTerent  particular  errors  relied  upon  to  se- 
cure a  new  trial,  but  the  motion  may  be  in 
general  terms  and  in  the  manner  provided 
In  section  5151  of  Mansfield's  Digest  of  the 
Statutes  of  Arkansas  [section  3356,  Ind.  T. 
Ann.  St  1809];  and  this  court  will  consider 
any  and  every  ruUng  or  action  of  any  of  the 
district  courts  of  this  territory  to  which  ob- 
jection or  exception  was  made  or  taken  at  the 
time  of  the  trial,  as  the  same  Is  shown  in  the 
record  in  any  given  cause.  Irrespective  of  the 
fact  whether  such  ruling  or  action  of  the 
conrt  be  set  out  especially  in  the  motion 
for  new  trial  or  not,  provided  that  such  rul- 
ing or  action  be  set  out  in  the  assignment 
of  ^rors,  as  required  in  paragraph  3  of  rule 
10."  It  will  be  observed  that  under  the 
proviso  of  this  rule  the  ruling  or  action  of  the 
conrt  below  must  be  set  out  in  the  assign- 
ment of  errors,  "as  required  by  paragraph  3 
of  rule  10."  Appellant  opens  its  brief  by  the 
following  statement:  "The  record  in  this 
case  only  presents  a  case  of  error  in  the  court 
below  in  instructing  the  Jury.  For  the  con- 
venience of  the  court,  we  quote  the  instruc- 
tions in  full;"  and  then  it  copies  the  lengthy 
charge  of  the  court,  and  on  page  7  of  its 
brief  excepts  to  two  of  the  charges  given  by 
the  court,  and  on  page  9  of  its  brief  it  has 
one  exception  to  a  charge  given,  and  on 
page  11  "the  appellants  insist  that  the  in- 
stmctlons  were  erroneous."    The  appellant 


then  submits  a  short  argument  on  one  of  the 
charges  to  which  exception  was  taken,  but 
without  the  citation  of  a  single  authority  to 
sustain  its  contention.  It  is  the  Judgment  of 
this  court  that  by  reason  of  the  failure  of 
appellant  to  comply  with  the  rules  of  this 
court  the  Judgment  of  the  court  below  should 
be  affirmed,  and  the  same,  with  Judgment 
against  the  sureties  on  the  supersedeas  bond, 
is  affirmed. 


SMITH  V.  SIMPSON. 

(Conrt  of  Appeals  of  Indian  Territory.     Sept. 
26,  1902.) 

RHHEABINQ— RULES  OP  COURT— PBTITION— 
TIME   OF   FILINQ. 

1.  Act  Cong.  March  1,  1895  (28  Stat.  693,  e. 
145;  Ind.  T.  Ann.  St  1890,  i  55),  gives  the 
United  States  court  in  the  Indian  Territory 
such  powers  as  are  conferred  on  the  supreme 
court  of  Arkansas  by  Mansf.  Dig.  c.  40.  Sec- 
tion 1307  of  said  digest  (Ind.  T.  Ann.  St  1889, 
§  800)  authorizes  the  sopreme  court  to  make 
rules  for  petitions  for  rebearing,  and  declares 
that  no  decision  shall  become  final  until  after  15 
days  from  rendition,  and  that,  if  the  court  ad- 
journ or  the  term  expire  within  15  days  after 
a  decision,  and  a  petition  for  rehearing  shall 
be  filed  during  the  term,  or  within  l5  days  aft- 
er such  term  or  adjournment  be  presented  to 
one  of  the  judges,  and  by  him  ordered  to  be  filed 
by  written  indorsement  thereon,  ail  proceedings 
on  the  decision  shall  be  suspended  until  the 
tenth  day  of  the  next  term.  Held,  that  there 
was  no  authority  for  so  much  of  rule  12  of  the 
court  of  appeals  of  the  Indian  Territory  (64  S. 
W.  vii)  as  permitted  one  of  the  judges  to  order 
a  rehearing  in  a  case. 

2.  Under  this  act  a  petition  for  reheariug 
filed  87  days  after  the  opinion  was  delivered 
was  too  late. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  61  S.  W.  ,986. 

RAYMOND,  J.  This  is  a  petition  for  a  re- 
hearing. The  opinion  was  delivered  and  filed 
in  this  conrt  April  6,  1901,  and  is  reported  in 
61  S.  W.  986.  April  15,  1901,  a  petition  for  a 
rebearing  was  presented  to  Hon.  John  R. 
Thomas,  then  an  associate  Justice  of  this 
court,  who  made  upon  the  petition  the  fol- 
lowing indorsement:  "Filed  with  me  April 
15,  1901,  and  petition  allowed,  and  a  rehear- 
ing granted.  John  R.  Thomas,  United  States 
Judge  Indian  Territory  and  Associate  Jus- 
tice of  the  United  States  Court  of  Appeals 
for  the  Indian  Territory."  This  petition  was 
filed  in  the  office  of  the  clerk  of  the  United 
States  court  of  appeals  for  the  Indian  Terri- 
tory July  1,  1901.  Section  11  of  an  act  of 
congress,  to  provide  for  the  appointment  of 
additional  judges  of  the  United  States  court 
in  the  Indian  Territory,  and  for  other  pur- 
poses, approved  March  1,  1895  (28  Stat  683, 
C.  146;  Ind.  T.  Ann.  St  1899,  {  55),  provides: 
"That  the  Judges  of  said  court  shall  consti- 
tute a  conrt  of  appeals  to  be  presided  over 
by  the  Judge  oldest  in  commission  as  chief 
Justice  of  said  court,  and  said  court  shall 
have  such  Jurisdiction  and  powers  In  said 
Indian  Territory,  and  audi  general  superin- 
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tending  control  over  the  courts  thereof  tun  1b 
conferred  upon  the  supreme  court  of  Arkan- 
sas over  the  courts  thereof  by  the  laws  of 
said  state,  as  provided  in  chapter  40  of  Hans- 
field's  Digest  of  the  Laws  of  Arlcansas,  and 
the  provisions  of  said  chapter  so  far  as  they 
relate  to  the  Jurisdiction  and  powers  of  the 
supreme  court  of  Arkansas  as  to  appeals  and 
writs  of  error,  and  as  to  the  control  and  deci- 
sion of  causes,  so  far  as  they  are  applicable, 
shall,  and  they  are  hereby  extended  over  and 
put  in  force  in  the  Indian  Territory."  Sec- 
tion 1307  of  chapter  40  of  Mansfield's  Digest 
(Ind.  T.  Ann.  St.  1800,  i  800),  which  was 
adopted  by  the  act  of  March  1,  1805,  pro- 
vides: "The  supreme  court  may  make  rules 
for  the  convenient  dispatch  of  business,  the 
preservation  of  order,  the  argument  of  cases 
or  motions,  the  manner  and  time  of  present- 
ing motions  or  petitions  for  re-hearlng,  the 
time  of  Issuing  its  mandates  and  decisions 
and  mode  of  enforcing  its  mandates  and  or- 
ders, and  may  change  the  same.  Provided, 
that  no  mandate  shall  issue  or  decision  be- 
come final  until  after  fifteen  Judicial  days 
from  the  time  the  decision  was  rendered, 
not  Including  the  days  of  recess,  unless  the 
court  in  delay  cases,  and  in  cases  involving  no 
difficult  question  of  law  or  fact,  otherwise  di- 
rect If  the  court  shall  take  a  recess,  or  ad- 
journ, or  the  term  shall  expire  within  fif- 
teen days  after  a  decision  is  rendered,  and  a 
petition  for  re-hearing  is  filed  in  such  case 
during  said  term,  or  shall,  within  fifteen 
days  after  said  court  has  taken  such  recess, 
or  adjourned,  or  the  term  expired,  be  pre- 
sented to  one  of  the  Judges  of  said  court,  and 
by  him  ordered  to  be  filed  by  his  written  en- 
dorsement thereon,  and  is  accordingly  filed 
within  said  time,  all  proceedings  upon  the 
decision  and  mandate  therein  shall  be  sus- 
pended until  the  tenth  day  of  the  next  suc- 
ceeding term  of  said  court,  by  which  time 
said  petition  shall  be  acted  upon  unless  the 
court  shall  otherwise  order.  Provided,  that 
the  court  may,  in  term  time,  or  a  Judge  there- 
of In  vacation,  enlarge  the  time  for  filing  pe- 
titions for  re-hearIng,  and  order  that  all  pro- 
ceedings upon  the  decision  be  stayed  during 
such  time."  Section  12  of  the  rules  of  this 
court  (64  S.  W.  vii)  reads  as  follows:  "A  pe- 
tition for  re-hearing  after  Judgment  may  be 
presented  at  the  term  at  which  Judgment  is 
entraed,  or  within  fifteen  days  thereafter,  or 
at  any  time  by  special  leave  granted  during 
the  term,  and  must  briefiy  and  distinctly 
state  the  grounds;  and  will  not  be  granted 
or  permitted  to  be  argued  unless  a  Judge 
who  concurred  in  the  Judgment  desires  it, 
and  if  presented  in  vacation  such  re-hearing 
win  be  ordered  at  the  Instance  of  any  such 
Judge,  and  if  such  Judge  shall  within  ten 
days  after  the  petition  is  filed  grant  such  re- 
hearing, the  case  shall  be  set  down  for  such 
re-hearing  at  the  next  term."  An  erroneous 
impression  seems  to  prevail  in  this  Jurisdic- 
tion that  any  Judge  of  the  court  of  appeals 
may  grant  a  petition  for  a  rehearing.    The 


petition  for  rehearing  in  this  case  was  pre- 
sented to  one  of  the  Judges  of  the  court  ot 
appeals,  and  a  rehearing  granted  April  15, 
1001.  It  will  be  seen,  by  reference  to  section 
1307  of  Mansfield's  Digest  (Ind.  T.  Ann.  St. 
1809,  I  800),  that  one  of  the  Judges  of  the 
supreme  court  of  the  state  of  ArkaniuiB  had 
no  power  to  g^nt  a  rehearing.  If  the  peti- 
tion is  presented  to  him  in  time,  he  may,  by 
his  written  indorsement  thereon,  order  the 
same  to  be  filed,  and  order  a  stay  of  proceed- 
ings until  the  rehearing  can  be  heard  before 
the  whole  court  at  its  next  term.  So  mudi 
of  rule  12  as  provides  that  one  of  the  Judges 
can  order  a  rehearing  in  a  case  is  based  nei- 
ther upon  law  nor  good  reason.  The  whole 
court  renders  the  opinion,  and  it  must  be  for 
the  whole  court  to  decide,  and  not  one  of  its 
members,  whether  or  not  there  shall  be  a  re- 
hearing in  the  cause.  The  petition  for  re- 
hearing in  this  case  was  not  filed  In  this 
court  untU  July  1,  1001,  87  days  aft»  the 
opinion  had  been  delivered.  The  petition 
comes  too  late.  But,  waiving  this,  we  have 
again  examined  the  record  in  this  case  and 
the  briefs  submitted,  and  are  of  opinion  that 
the  decision  as  reported  is  correct. 
Petition  for  rehearing  denied. 


UNITED  STATES  ex  rd.  ZANB  r.  2AMB 

et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept 

26,  1802.) 

WDUNE^-ALLOTMENT   OF  I.AND8-HXIBS- 

WIU.. 
1.  Act  Cong.  Feb.  8,  1887  (24  SUt  388)  I  5. 
provides  that  on  the  approval  of  allotmeDts  of 
lands  in  severalty  to  Indians  on  the  varioai 
reservations  patents  shall  issue  therefor  in  the 
name  of  the  allottees,  which  shall  have  the  le- 
gal effect  and  declare  that  the  United  States 
does  and  will  hold  the  land  thus  allotted  for  the 
period  of  25  years,  in  trust  for  the  sole  oae  and 
benefit  of  the  Indian  to  whom  such  allotmeat 
is  made,  or,  in  case  of  his  decease,  of  his  heirs 
according  to  the  laws  of  the  state  or  territo- 
ry where  such  land  is  located,  and  at  the  end  of 
such  period  will  convey  the  same  to  such  Indian 
or  his  heirs  as  aforesaid,  and  that  any  convey- 
ance of  or  contract  to  convey  such  lands  be- 
fore the  expiration  of  such  period  shall  be 
void.  Held,  that  nnder  a  patent  issued  pnr- 
Buant  to  the  act  an  Indian  who  died  witliin  the 
25-year  period  had  not  the  power  to  devise  tlie 
land  so  allotted  to  him,  or  any  interest  therein. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  Joseph  A.  Gill,  February  11,  190L 

Action  by  the  United  States,  on  the  relation 
of  Jennie  A.  Zane,  against  Alonzo  Zane  and 
another,  to  recover  certain  land.  From  a  Judg- 
ment granting  to  the  relator  a  ix>rtion  only  of 
the  relief  demanded,  she  appeals.    Revoked 

On  March  25,  1800,  this  action  was  com- 
menced by  the  plalntifl  (appelUmt  here)  by  fil- 
ing a  complaint  at  law  in  the  Northern  dis- 
trict of  Indian  Territory,  at  Miami,  agabist 
the  defendants  (appellees  hoe).  On  April  3, 
1800,  defendants  filed  a  demntrer  to  plalnt^t 
complaint,  and  on  April  4^  1889,  idalptiff  filed 
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«n  amended  comidalnt  In  equity,  and  alao  a 
motion  for  the  appointment  of  a  receiver.  In 
said  amended  complaint  plalntifT  alleged  that 
EU  Zane  waa  a  Wyandotte  Indian,  and  that 
''he  United  States,  from  and  after  January  1, 
1S&4,  held  in  troat  for  said  sai  Zane  during 
his  lifetime,  and,  in  case  of  hla  death,  for  the 
use  and  benefit  of  hla  heirs,  certain  lands  lying 
in  the  Wyandotte  Indian  reseryation  in  the 
Indian  Teirltor}',  and  that  a  patent  to  that  ef- 
fect was  Issued  to  said  Bli  Zane;  that  said 
Zane  died  about  December  20,  1898,  and  had 
no  descendants,  but  had  a  wife,  who  is  the 
relator;  that  defendant  Alonzo  Zane,  with  his 
codefendant,  Tabltha  Zane,  and  Eli  Zane, 
was  living  on  a  portion  of  said  land  at  the 
time  of  the  death  of  Eli  Zane;  that  Alonzo 
Zane  about  said  time  ordered  the  relator,  Jen- 
nie Zane,  off  of  said  land,  and  she  was  com- 
pelled to  go  elsewhere;  that  by  reason  of  the 
Influence  of  defendants -Ell  Zane  was  induced 
to  make  a  will,  by  which  he  nndertook  to  dis- 
pose of  said  lands,  and  to  make  defendant 
Alonzo  Zane  executor  of  said  will;  that  said 
win  was  void,  but,  notwithstanding,  the  de- 
fendant Alonzo  Zane  claims  the  right  to  b(dd 
possession  of  said  lands,  and  to  use  the  same 
for  the  benefit  of  himself  and  his  codefend- 
ant, and  said  defendant  Alonzo  Zane  inter- 
feres with  all  persons  that  relator  attempts 
to  place  In  possession  of  said  lands,  and  de- 
fendants continue  to  live  on  said  lands  and 
use  the  same;  "that  under  the  law  regulating 
the  descent  and  distribution  of  these  lands 
Jennie  Zane  is  the  sole  heir  to  said  lands,  and 
is  entitled  to  their  use  and  enjoyment;  that 
said  Alonso  Zane  and  Tabltha  Zane  are  whol- 
ly insolvent,  and.  If  allowed  to  occupy  said 
premises,  and  to  reap  the  benefits  from  them, 
■the  relator  herein  will  be  utterly  without  rem- 
edy." Plaintiff  asks  that  Jennie  A.  Zane  be 
declared  the  sole  heir  of  Ell  Zane;  that  the 
pretended  will  be  declared  null  and  void;  that 
a  receiver  be  appointed,  and  defendants  be 
enjoined  from  interfering  with  the  receiver; 
and  that  Jennie  A.  Zane  be  given  possession 
«f  said  premises,  and  for  costs.  On  the  same 
day  the  case  was  transferred  to  the  equity 
docket  by  order  of  court,  and  by  agreement 
of  parties  the  case  was  transferred  from  Mi- 
ami to  Tlnita.  On  April  17,  1889,  defendants 
filed  a  motion  to  require  plaintiff  to  separate- 
ly state  and  nnmber  her  causes  of  action  in 
her  amended  complaint,  and  on  April  18, 
1899,  defendant  Alonzo  Zane  filed  an  affidavit. 
On  January  15,  1900,  demurrer  to  amended 
complaint  filed.  On  February  2,  1900,  deposi- 
tions of  Eldrldge  H.  Brown,  Jennie  A.  Gulp, 
and  Alonzo  Zane  filed.  On  February  24,  1900, 
demurrer  to  amended  complaint  overruled,  and 
defendants  allowed  16  days  to  answer.  On 
April  7,  1900,  defendants  filed  separate  an- 
swers. Answer  of  Alonzo  Zane  admits  that 
Eli  Zane  at  his  death  was  a  Wyandotte  In- 
dian, and  as  such  held  a  patent  to  the  lands 
in  controversy;  that  he  died  about  December 
20,  189S,  and  that  prior  to  his  death  he  made 
a  will;  and  that  defendants  were  living  iq>on 


a  portion  of  said  lands  at  the  time  of  his 
death;  denies  the  United  States  has  any  in- 
terest in  the  lands  other  than  that  shown  by 
the  patent;  dailes  that  he  ordered  Jennie 
Zane  off  of  the  land;  denies  that  defendants 
induced  EU  Zane  to  make  a  will;  denies  that 
said  will  la  void  and  that  he  is  claiming  the 
right  to  the  possession  and  tise  of  said  prem- 
ises for  defendants,  or  that  he  is  interfering 
with  all  persons  that  relator  seeks  to  put  in 
possession  of  same;  denies  "that  under  tbs 
law  regulating  descent  and  distributions  of 
this  land  Jennie  Zane  is  the  sole  heir  to  said 
land,  and  is  entitled  to  the  use  and  the  en- 
joyment of  the  same";  denies  that  defend- 
ants are  insolvent;  denies  that  the  relator 
has  any  Interest  in  the  lands,  or  any  right 
thereto.  "Further  answering,  the  defendant 
states  that  the  said  will  so  made  by  Eli  L. 
Zane  was  legal  and  valid  in  every  respect, 
and  the  same  was  admitted  to  probate  in  said 
court  as  the  last  will  and  testament  of  EU 
Lu  Zane,  and  that  the  order  admitting  the 
said  will  to  probate  is  nnappealed  from  and 
reversed;  that  the  relator,  Jennie  A  Zane, 
appeared  and  contested  said  wlU,  but  that 
the  same  was,  after  a  fuU  hearing,  admitted 
to  probate  as  aforesaid.  The  defendant  fur- 
ther states  that  said  wiU  and  the  probate 
thereof  were  fully  litigated  at  the  time  the 
same  was  admitted  to  probate,  and  Its  legal- 
ity was  fuUy  estabUsbed  at  that  time,  and 
that  this  court  has  no  Jurisdiction,  sitting  as 
a  court  of  equity,  to  annul  or  set  aside  said 
wlU."  Defendant  says  he  and  EH  Zane  were 
the  sons  of  his  codefendant,  and  that  he 
makes  his  home  with  btr,  and  cares  for  her; 
that  she  is  72  years  old,  and  in  feeble  health, 
and  has  no  other  home;  that  his  codefendant 
is  a  Wyandotte  Indian,  and  that  She  paid 
1600  for  the  improvements  on  the  80-acre 
tract  on  which  defendants  reside  before  Ell 
Zane  aUotted  the  same;  and  that  the  rdator 
was  not  the  wife  of  EU  Zane  when  he  al- 
lotted this  land.  It  was  understood  between 
his  codefendant  and  Ell  Zane  that  said  Im- 
provements should  belong  to  bis  codefendant. 
The  only  claim  relator  has  to  Inherit  the 
property  of  £31  Zane  Is  that  she  was  bis  wife. 
Defendant  •  asks  that  suit  be  dismissed  by 
reason  of  want  of  Jurisdiction,  or,  in  the  alter- 
native, that  the  court  divide  the  property  ac- 
cording to  the  provisions  of  the  wiU.  The 
answer  of  Tabltha  Zane  is  the  same  as  that 
of  Alonzo  Zane.  On  April  7,  1900,  plaintiff 
demurred  to  the  answer  of  defendants.  On 
February  11,  1901,  the  cause  came  on  for 
hearing,  and  the  court  rendered  the  following 
Judgment:  "That  EU  Zane  was  a  Wyandotte 
Indian,  and  owned  an  allotment  under  patent 
from  the  United  States,  the  lands  described 
in  the  complaint  Said  Zane  died  testate, 
leaving,  him  surviving,  as  bis  widow,  the 
relator,  Jennie  A.  Zane,  and  without  issue. 
Thet  said  EU  Zane  in  his  lifetime  made  a 
wiU,  which  was  duly  admitted  to  probate.  In 
this  wiU  he  devised  part  of  the  lands  in  con- 
troversy to  his  mother,   defendant  Tabitlu 
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Zane,  and  the  other  part  to  his  widow,  and 
named  Alonzo  Zane,  defendant,  aa  his  execn- 
tor.  That  during  the  life  of  the  said  Ell  Zane 
he  and  defendant  Tabltha  Zane  lived  togeth- 
er, and  that  she  contributed  to  making  the  Im- 
provementa  on  the  allotment,  and  particular- 
ly the  portion  deylsed  to  her.  That  she  Is  an 
aged  lady,  and  has  no  other  home  than  that 
she  contributed  towards  making,  and  which 
was  devised  to  her.  And  the  court  finds  the 
Issues  In  said  cause  in  part  for  the  relator 
and  In  part  for  the  defendant  Tabltha  Zane; 
that  relator  Is  the  legal  owner  of  the  prem- 
ises, and  as  such  Is  entitled  to  the  immediate 
possession  of  all  that  part  of  said  premises 
not  devised  to  said  Tabltha  Zane.  The  court 
further  finds  the  Issues  in  part  for  said  Tabl- 
tha Zane;  that  she  is,  under  said  will  and 
devise,  by  vbrtue  of  her  contributions  to- 
wards making  said  Improvements,  entitled  to 
an  equitable  Hen,  and  to  hold  possession, 
for  her  natural  life,  of  all  that  portion  of 
said  premises  devised  to  her  in  said  will, 
and  to  reside  thereon,  and  to  the  rents  and 
profits  thereof.  To  which  finding  of  the 
court  both  parties  in  open  court  duly  except, 
and  their  exceptions  are  granted  by  the 
court  Now,  therefore,  it  Is  ordered,  consid- 
ered, and  decreed  by  the  court  that  the  re- 
lator, Jennie  A.  Zane,  recover  Immediate  pos- 
session of  all  the  lands  not  devised  In  said 
will  to  Tabltha  Zane,  and  that  defendant 
Tabltha  Zane  hold  possession  during  her  nat- 
ural life  of  all  said  premises  so  devised  to 
her.  To  which  Judgment  of  the  court  the  re- 
lator and  the  defendants  duly  except,  and 
said  exceptions  are  allowed  by  the  court,  and 
the  defendant  and  relator  each  given  60  days 
to  prepare  and  file  a  bill  of  exceptions. 
Thereupon  the  defendant  in  open  court  prays 
an  appeal,  which  is  by  the  court  then  and 
there  allowed.  Thereupon  the  relator  prays 
an  appeal,  in  open  court,  to  the  court  of  ap- 
peals for  the  Indian  Territory  at  South  Mc- 
Alester,  Ind.  T.,  which  prayer  la  granted, 
and  the  appeal  allowed  by  the  court."  On 
March  6,  1901,  plalntlfF  filed  a  supersedeas 
bond,  and  appealed  to  this  court 

Preston  S.  Davis,  for  appellant  Blue  & 
Wilson,  for  appellees. 

TOWNSBND,  J,  (after  stating  the  facts). 
This  action  was  commenced  at  law  by  the 
appellant,  but  subsequently  she  amended  her 
complaint,  and  upon  allegations  of  Insolven- 
cy asked  for  the  appointment  of  a  receiver, 
for  an  Injunction,  and  other  equitable  relief, 
and  thereupon  the  case  was  transferred  to 
the  equity  side  of  the  docket,  and  proceeded 
to  final  Judgment  To  reverse  the  final  Judg- 
ment of  the  court  below,  appellant  has  ap- 
pealed to  this  court,  the  only  question  in  the 
case  being  as  to  the  ownership  of  the  land 
described  in  the  complaint  Appellant  claims 
as  the  heir  of  Ell  Zane,  deceaaed,  who  died 
without  Issue,  but  who  made  a  will,  under 
and  by  virtue  of  which  the  appellee  Tabltha 


Zaae  claims  a  part  of  the  land  In  controver- 
sy, and  the  issue  is  narrowed  down  to  the 
question  whether  Eli  Zane  could  dispose 
of  this  land,  or  any  part  of  it,  by  a  wllL 
If  he  could  not,  then  there  la  no  Berious 
contention  but  what  appellant  should  recover, 
and  the  Judgment  of  the  court  below  should 
be  reversed.  If  he  could  make  a  will  of 
this  land,  the  Judgnrent  of  the  court  below 
should  be  affirmed.  It  appears  trom  the 
complaint  that  the  said  Eli  Zane  was  a 
Wyandotte  Indian,  and  that  he  held  said 
land  under  a  patent  aa  follows:  "Copy  of 
Patent  The  United  States  of  America,  to 
all  to  whom  these  presents  shall  come,  greet- 
ing: Whereas,  there  has  been  deposited  in 
the  general  land  office  of  the  United  States 
a  schedule  of  allotments  of  land,  dated  Jann- 
ary  11th,  1892,  from  the  acting  commisaioner 
of  Indian  affairs,  approved  by  the  secretary 
of  the  Interior  January  the  14th,  1892,  where- 
by it  appears  that  nnder  the  proriaions  of 
the  act  of  congress  approved  February  8tb, 
1887  (24  Stat  388),  Ell  Zane,  an  Indian  of  the 
Wyandotte  tribe  or  band,  has  been  allotted 
the  following  described  land,  vis.:  "The  east 
half  of  the  northeast  quarter  of  section  twen- 
ty, township  twenty-seven  north,  of  range 
twenty-four  east,  and  the  north  half  of  the 
northeast  quarter  of  section  twenty-two, 
township  twenty-seven  north,  of  range  twen- 
ty-four east,  Indian  meridian,  Indian  Terri- 
tory, containing  in  all  one  hundred  and  six- 
ty acres:  Now,  know  ye,  that  the  United 
States  of  America,  in  consideration  of  the 
premises,  and  in  accordance  with  the  provi- 
sions of  the  fifth  section  of  said  act  of  con- 
gress of  the  8th  of  February,  1887.  hereby 
declares  that  it  does  and  will  hold  the  land 
thus  allotted  ^subject  to  all  the  restrictiom 
and  conditions  contained  in  said  fifth  sec- 
tion) for  the  period  of  twenty-five  years,  in 
trust  for  the  sole  use  and  benefit  of  the  aald 
Ell  Zane,  or,  in  case  of  his  decease,  for  the 
sole  use  of  his  heirs,  according  to  the  laws 
of  the  state  or  territory  where  sach  land  is 
located,  and  that  at  the  expiration  of  said 
period  the  United  States  will  convey  the 
same  by  patent  to  said  Indian,  or  his  heirs, 
as  aforesaid,  in  fee,  discharged  of  said  trust, 
and  free  of  all  charge  or  Incumbrance  what- 
soever: provided,  that  the  president  of  the 
United  States  may,  in  bis  discretion,  ex- 
tend the  said  period.  In  testimony  whereof, 
I,  Benjamin  Harrison,  president  of  the  Unit- 
ed States  of  America,  have  caused  these  let- 
ters to  be  made  patent,  and  the  seal  of  the 
general  land  office  to  be  hereunto  affixed. 
Given  under  my  hand,  at  the  city  of  Wash- 
ington, this  nineteenth  day  of  April,  in  the 
year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-two,  and  of  the  Independence  of  the 
United  States  the  one  hundred  and  sixteenth. 
By  the  President  [Sgd.]  Benjamin  Harri- 
son, by  M.  McKean,  Secretary.  D.  P.  Roberts, 
Recorder  of  the  General  Land  Office.  (Seal  of 
United  States  General  Land  OfBce.r  SaM 
patent  was  Issued  under  the  pnrl^oos  of 
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section  5  of  the  act  of  congress  approved 
February  8,  1887,  entitled  "An  act  to  pro- 
vide for  the  allotment  of  lands  In  severalty 
to  Indians  on  tbe  varlons  reservations,  and 
to  extend  the  protection  of  tbe  laws  of  tbe 
United  States  and  tbe  Territories  over  the 
Indians,  and  for  other  purposes."  Said  sec- 
tion 5  is  In  part  as  follows:  "Sec.  5.  That 
ap<m  the  approval  of  tbe  allotments  provided 
for  in  tills  act  by  tbe  secretary  of  tbe  in- 
terior, he  shall  cause  patents  to  issne  there- 
for in  tbe  name  of  tbe  allottees,  which  pat- 
ents shall  be  of  tbe  legal  ettect,  and  declare 
that  the  United  States  does  and  will  bold  tbe 
land  thus  allotted,  for  tbe  period  of  twenty- 
five  years,  in  trust  for  the  sole  use  and  bene- 
fit of  the  Indian  to  whom  such  allotment  shall 
have  been  made,  or,  in  case  of  his  decease, 
of  his  heirs  according  to  the  laws  of  the 
state  or  territory  where  such  land  Is  located, 
and  that  at  the  expiration  of  said  period  the 
United  States  will  convey  the  same  by  pat- 
ent to  said  Indian,  or  bis  heirs  as  aforesaid, 
in  fee,  discharged  of  said  trust  and  free 
of  all  charge  or  Incumbrance  whatsoever:  pro 
vlded,  that  tbe  president  of  tbe  United  States 
may  in  any  case  in  bis  discretion  extend  the 
period.  And  if  any  conveyance  shall  be 
made  of  the  lands  set  apart  and  allotted  as 
herein  provided,  or  any  contract  made  touch- 
ing the  same,  before  the  expiration  of  the 
time  above  mentioned,  such  conveyance  or 
contract  shall  be  absolutely  null  and  void: 
provided,  that  tbe  law  of  descent  and  parti- 
tion In  force  in  tbe  state  or  territory  where 
such  lands  are  situate  shall  apply  thereto  aft- 
er patents  therefor  have  been  executed  and  de- 
livered, except  as  herein  otherwise  provided; 
and  tbe  laws  of  the  state  of  Kansas  regu- 
lating the  descent  and  partition  of  real  es- 
tate shall,  so  far  as  practicable,  apply  to  all 
lands  in  the  Indian  Territory  which  may  be 
allotted  in  severalty  imder  tbe  provisions  of 
this  act''  Section  6,  Supp.  Rev.  St  U.  S. 
p.  535.  It  thus  appears  that  under  said  pat- 
ent and  act  of  congress  tbe  title  was  In  tbe 
United  States,  and  that  the  government  of 
tbe  United  States  was  holding 'said  land  for 
said  Zane,  or.  In  case  of  his  death,  for  his 
heirs.  It  does  not  appear  that  the  govern- 
ment was  holding  the  same  for  the  devisees 
of  said  Zane,  and  we  are  of  tbe  opinion  that 
Zane  was  powerless  to  devise  the  same. 
The  act  expressly  makes  any  conveyance  or 
contract  by  him  absolutely  void,  and  upon 
his  death  the  government  under  tbe  act,  be- 
came the  trustee  for  bis  heirs,  the  same  as 
It  bad  been  trustee  for  him  in  bis  lifetime. 
The  government  under  the  act  was  to  bold 
said  land  as  trustee  for  Zane  or  his  heirs  for 
25  years,  and  then  to  issue  patent  in  fee. 
The  only  title  that  Zane  had  was  one  of  oc- 
cupancy. That  congress  has  power  to  place 
restrictions  and  limitations  on  tbe  convey- 
ance and  disposition  of  lands  belonging  to 
the  Indians  has  frequently  been  decided. 
See  Llbby  ▼.  Clark,  118  U.  S.  250,  6  Sup.  Ct 
1045,  30  L.   Ed.    133;    Stevens  v.   Smith,  2 


Kan.  247;  Baldwin  r.  Letson  (Kan.)  49  Pac. 
G19.  The  statute  of  descents  and  partitions 
of  the  state  of  Kansas,  which,  by  the  said 
act  of  congress  of  February  8, 1887,  is  put  in 
force  by  tbe  following  provision  of  said  act, 
viz.:  "And  the  laws  of  the  state  of  Kansas 
regulating  tbe  descent  and  partition  of  real 
estate  shall,  so  far  as  practicable,  apply  to 
all  lands  in  the  Indian  Territory  which  may 
be  allotted  in  severalty  under  the  provisions 
of  this  act"— Is  as  follows:  "If  tbe  intes- 
tate have  no  issue,  tbe  whole  of  his  estate 
shall  go  to  his  wife,  and  if  he  have  no  wife, 
nor  issue,  tbe  whole  of  bis  estate  shall  go 
to  his  parents."  Gomp.  Laws  Kan.  1878, 
p.  380.  There  Is  no  dispute  that  appellant 
Is  the  widow  and  heir  of  Eli  Zane,  deceased, 
he  leaving  no  Issue,  and  tbe  act  of  congress 
precludes,  in  our  Judgment  any  one  but  the 
heir  having  the  land;  and  therefore,  without 
discussing  the  views  presented  by  appellees, 
we  are  of  tbe  opinion  that  the  case  should 
be  reversed,  and  remanded  for  further  pro- 
ceedings. 
Reversed  and  remanded. 


OHICAGO,  B.  I.  &  P.  RT.  CO.  t.  HUOOINS. 

(Court  of  Appeals  of  Indian  Territory.     Sept. 

26,  1902.) 

RAILROADft-NBSOLIOBNCE-KILUNa  STOOK- 

BVIDBNCB. 

1.  Where,  in  an  action  against  a  railroad  com- 
panj  tor  killiug  plaintiff's  cattle  on  the  track, 
the  evidence  for  plaintiff  simply  showed  that 
the  cattle  were  found  dead  on  the  track,  and 
that  for  defendant  showed  that  the  engineer 
was  keeping  a  dose  watch  on  a  dark  night 
while  the  train  was  running  at  40  miles  an  hour, 
and  that  the  cattle  were  discovered  ou  the 
track  200  feet  away,  that  under  such  circum- 
stances it  was  dangerous  to  attempt  to  stop  the 
train,  that  the  natural  result  would  be  to 
throw  It  from  the  track,  it  was  error  not  to  di- 
rect a  Judgment  for  defendant. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  February 
24,  1899. 

Action  by  3.  L.  Hugglns  against  the  Chica- 
go, Rock  Island  &  Pacific  Railway  Company 
to  recover  for  cattle  killed  by  defendant's 
train.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

The  plaintiff  below  (appellee  here)  began 
suit  against  tbe  Chicago,  Rock  Island  &  Pa- 
cific Railway  Company,  appellant  before  H. 
M.  Wolverton,  United  States  commissioner 
at  Ryan,  Ind.  T.,  on  July  3,  1896,  for  killing 
two  three  year  old  steers  by  a  train  near  Ad- 
dlngton,  Ind.  T.,  and  claimed  damages  In  the 
sum  of  $60.  Summons  was  Issued  against 
tbe  defendant  and  served  June  27,  1896,  and 
the  cause  was  beard  in  the  commissioner's 
court  on  tbe  10th  of  July  of  the  same  year. 
The  plaintiff,  Hugglns,  filed  a  complaint 
claiming  damages  to  the  amount  of  $60 
against  defendant  for  the  killing  of  two 
steers  through  the  negligent  operation  of  de- 
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fendant's  train.  Before  proceeding  to  trial 
the  defendant  filed  a  motion  in  the  com- 
miSElonei-'B  court  to  bare  tbe  plaintiff  make 
tils  complaint  more  specific.  Tbe  plaintiff 
amended,  averring  that  tbe  killing  of  tbe 
steers  was  occasioned  by  negligence  on  tbe 
part  of  tlie  defendant  In  tbe  operation  of  Its 
train.  The  defendant  answered,  and  admit- 
ted tbe  value  of  tbe  cattle  and  tbe  klUing, 
but  denied  tbat  tbere  was  any  negligence  on 
tbe  part  of  tbe  defendant  or  its  agents.  Tbe 
case  was  tried  before  a  Jury,  and  resulted  la 
a  verdict  in  faTor  of  the  plaintiff  for  $60 
damages.  An  appeal  was  taken  by  tbe  rail- 
way company  to  the  United  States  court  for 
tbe  Southern  district  of  the  Indian  Territory 
at  Ryan,  and  on  the  24th  of  Febmaiy,  1890, 
the  case  was  called  for  trial;  whereupon 
the  defendant  company  filed  the  following 
motion:  "Comes  now  said  defendant  and 
moves  the  court  to  require  plaintiff  to  file 
In  the  above-entitled  cause  a  complaint  stat- 
ing therein  what  wrongful  or  negligent  or 
otherwise  acts  It  Is  claimed  tbe  defendant 
was  guilty  of  In  tbe  alleged  killing  of  the 
steers  in  question,  and  that  plaintiff  be  re- 
quired to  make  bis  claim  more  definite  and 
certain  by  alleging  in  said  complaint  what 
said  alleged  negligent,  wrongfnl,  or  otherwise 
acts  of  the  defendant  consisted  of;  and,  If 
negligence  in  tbe  operation  of  tbe  defendant's 
ti-alns,  or  any  of  them,  Is  claimed,  then  tbat 
lilaiutiff  be  required  to  give  tbe  number  of 
the  train,  the  number  of  the  engine,  the  di- 
rection in  which  the  same  was  running,  tbe 
hour  of  the  day  which  it  is  claimed  said  al- 
leged damages  occurred,— for  the  reason 
that,  without  said  allegations,  averments,  and 
Information,  defendant  is  unable,  and  will 
be  unable,  to  prepare  its  defense  to  said 
action."  Thereupon  the  plaintiff,  through 
his  attorney,  stated  that  he  would  comply 
with  said  motion  by  an  oral  statement,  and 
thereupon  proceeded  to  make  the  following 
statement,  to  wit:  "Tbat  said  steers  were 
killed  by  the  negligence  of  the  railway  com- 
I>any;  that  there  was  a  straight  track  there 
for  some  distance,  and  that  the  engineer  saw 
the  cattle,  or  bad  opportunity  to  see  them, 
in  time  to  have  slackened  bis  speed,  or  to 
have  stopped  bis  train,  and  prevented  killing 
them.  Furthermore,  tbat  he  saw  the  steers 
in  time  to  give  them  signal,— blow  bis  whistle 
or  ring  his  bell,— to  have  scared  them  off  tbe 
track,  but  he  made  no  effort  whatever  to 
prevent  tbe  killing."  And  thereupon  tbe  de- 
fendant made  tbe  following  admission: 
"That  the  two  steers  were  killed  at  tbe  time 
and  place  alleged,  but  denies  that  It  was 
through  any  negligence  of  the  company  or 
any  of  its  employes;  tbat  the  steers  got  upon 
the  track  in  the  nighttime;  that  tbe  train 
was  running  at  a  speed  of  forty  miles  per 
hour,  and  when  tbe  cattle  were  observed  on 
tbe  track  It  was  too  late  to  avoid  striking 
them.  They  were  stricken  under  those  cir- 
cumstances, and  without  any  fault  upon  the 
part  of  the  defendant  company  or  its  agents." 


Upon  the  trial  of  the  cause  tbe  plaintiff  pro- 
duced but  one  witness,  Mr.  Addington,  who 
testified  tbat  he  knew  nothing  about  tbe 
suit,  only  tbat  the  two  steers  were  supposed 
to  be  killed  by  the  train;  that  they  were 
laying  on  the  right  of  way  of  the  railroad 
near  tbe  track;  that  he  saw  them  Jnst  after 
they  were  dragged  off;  tbat  it  was  along  tbe 
first  days  of  July,  1896;  that  be  saw  hair 
and  blood  on  the  end  of  the  rail;  tbat  be  oaly 
examined  the  cattle  suflldent  to  see  tbe 
brand  upon  them,  and  that  they  belonged  to 
J.  L.  Hugglns,  and  were  worth  $28  or  $30 
apiece;  that  the  track  was  level  and  straiglit 
something  over  a  quarter  of  a  mile  nortii 
and  a  half  to  three-quarters  of  a  mile  south. 
and  supposed  that  cattle  could  be  seen  on 
the  track  at  night  with  tbe  headlight  of  an 
engine  about  two  telegraph  poles,  and  tbat 
the  telegraph  poles  are  something  near  200 
feet  apart;  and  that  he  knew  nothing  about 
the  killing  of  the  animals,  as  be  wks  asieep. 
Tills  was  all  of  the  testimony  offered  by  the 
plaintlfl  in  the  case.  Tbe  defendant  then 
introduced  N.  H.  Brooks,  who  testlfled:  "I 
am  an  engineer  for  the  Rock  Island  Rafiroad 
Ck>mpan7,  and  was  the  engineer  upon  tbe 
passenger  train  which  struck  the  cattle  in 
question,  and  had  four  coaches.  Tbe  cattle 
were  struck  at  12:33  a.  m.,  while  tbe  train 
was  running  at  a  speed  of  forty  miles  per 
hour.  When  tbe  cattle  were  strudc,  I  wa* 
sitting  on  tbe  engine  seat  looking  ahead. 
They  were  about  two  hundred  feet  away, 
standing  on  tbe  track,  when  I  first  saw  tbem. 
It  was  a  dark  night  The  headlight  on  tbe 
engine  was  in  good  working  order,  and  was 
such  as  Is  usually  used  by  railway  com- 
panies, being  a  standard  headlight  I  have 
had  in  the  neighborhood  of  fifteen  years'  ex- 
perience as  an  engineer.  Q.  How  long  had 
you  been  watching  down  the  track  at  the 
time  when  you  saw  tbem?  A.  Well,  I  real- 
ly was  continually  watching,  you  might  sar. 
Q.  How  far  can  an  engineer  ordinarily  see 
creatures  of  that  kind  on  the  track  in  tbe 
night  when  the  engine  is  going  at  a  speed  of 
forty  miles  hn  hour  and  tbe  headUgbt  is 
burning  brightly?  A.  Just  about  two  hun- 
dred feet  you  can  tell  what  they  are,— dis- 
tinguish an  animal.  When  I  first  saw  them. 
I  did  nothing.  In  going  at  that  speed  on 
such  a  track  with  such  a  train  the  train  conid 
be  stopped  in  about  eight  hundred  feet  Q. 
Have  you  calculated  tbe  time  it  takes,  go- 
ing at  the  rate  of  forty  miles  an  hour,  to 
cover  two  hundred  feet?  A.  Yes,  sir;  it 
takes  three  seconds  and  a  half.  Q.  Now 
what  is  the  effect  or  what  Is  ordinarily  tbe 
result,  of  a  train  moving  at  a  speed  of  from 
thirty  to  forty  miles  an  hour  tbat  strikes  an 
animal  standing  on  tbe  track  that  way? 
Does  it  throw  it  off?  A.  Yes,  sir;  it  throws 
it  off.  Q.  Now,  if  you  had  succeeded  in  re- 
ducing the  speed  to  ten  or  fifteen  miles  an 
hour,  what  would  have  been  tbe  probable  ef- 
fect on  tbe  train?  A.  Well,  there  have  been 
accidents  of  that  kind  tluit  reaolted  In  ditcb- 
, digitized  by  v .. 
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ing  the  train.  Q.  What  Is  ordinarily  the 
usual  results  of  reducing  the  speed  of  the 
traiu  to  such  a  speed'  as  that, — say  ten  or 
fifteen  miles  an  hour,— and  striking  animals 
on  the  track?  A.  Well,  it  is  not  safe  to  do 
It.  Q.  You  may  tell  the  Jury  why  it  Is  not 
safe.  A.  In  striking  an  animal  slow  that 
way  you  simply  strike  them  hard  enough  to 
roll  them  up  on  the  pilot,  and  when  they 
get  up  there  they  roll  back  on  the  track  im> 
mediately  in  front  of  the  engine,  and  the 
engine  will  go  over  them,  and  result  In  throw- 
ing the  wheels  off  the  track.  Q.  Hare  yon 
had  experience  of  that  kind?  A.  Yea,  sir. 
Q.  How  many  times?  A.  Three  wrecks  on 
the  Bock  Island  inside  of  the  last  four  years. 
Q.  Is  it  regarded  as  safe  to  slow  np  your 
engine.  In  pulling  a  passenger  train,  when 
it  Is  apparent  that  yon  will  be  unable  to  stop 
it  l>efore  reaching  an  animal  on  the  track? 
A.  No,  sir;  it  Is  not.  Q.  Yon  say  that  it 
would  hare  been  Impossible,  at  the  time  that 
those  animals  became  visible,  to  have  stop- 
ped the  train,  and  avoided  striking  them  hard 
enough  to  kill  them?  A.  Yes,  sir;  it  would 
have  been.  The  telegraph  poles  along  the 
Rock  Island  track  are  one  hundred  and  fifty 
feet  apart"  On  cross-examination  by  attor- 
ney for  plaintiff,  Huggins,  the  witness,  was 
asked:  "Q.  Were  you  keeping  a  lookout  that 
night  constantly,— the  night  those  steers 
were  killed?  A.  Yes,  sir."  No  other  wit- 
nesses were  examined.  Upon  the  conclusion 
of  the  testimony  the  defendant's  attorney 
submitted  to  the  court  a  written  instruction, 
as  follows:  "Yoa  are  instructed  that  the 
plaintiff  has  failed  to  prove  that  the  cattle 
described  In  his  complaint  were  killed 
through  any  negligence  of  the  defendant 
and  your  verdict  should  be  for  the  defend- 
ant" The  court  refused  to  give  this  instruc- 
tion, and  the  defendant,  by  its  counsel,  ex- 
cepted; The  court  instructed  the  Jury,  and 
counsel  for  defendant  excepted  to  the  giving 
of  each  and  every  of  the  Instructions  so  giv- 
en. There  was  a  verdict  for  the  plaintiff, 
and  damages  at  $36.  On  the  25th  of  Feb- 
ruary, 1899,  there  was  a  motion  by  defendant 
for  a  new  trial  upon  the  following  grounds: 
"First  That  the  verdict  Is  contrary  to  the 
law,  and  Is  not  supported  by  the  evidence. 
Second.  Error  of  the  law  occurring  at  the 
trial,  and  excepted  to  by  the  defendant  to 
wit,  the  refusal  of  the  court  to  instruct  the 
Jory  to  return  a  verdict  for  the  defendant, 
and  the  giving  of  the  following  instructions 
to  the  Jury  [setting  out  all  of  the  instructions 
given  by  the  court]."  The  motion  for  a  new 
trial  was  heard  and  overruled,  exception  tak- 
en, and  Judgment  was  given  on  verdict.  An 
appeal  was  prayed  and  granted,  and  60  days 
given  In  which  to  file  a  bill  of  exceptions, 
which  was  filed  within  the  time. 

M.  A.  Low,  W.  F.  Evans,  and  0.  O.  Blake, 
for  appellant.    Dunn  &  Jones,  for  appellee. 

RAYMOND,    J.    (after   stating    the    facts). 
In  order  that  plaintiff  may  recover  in  this 


kind  of  an  action,  there  must  not  only  be 
proof  of  the  killing  of  the  stock,  but  that  the 
killing  resulted  from  the  lack  of  ordinary 
care  on  the  part  of  the  servants  of  the  rail- 
way company.  If  there  is  no  negligence, 
there  is  no  liability.  Proof  of  the  killing 
of  the  stock  Is  not  sufficient  The  plaintiff 
must  go  further.  He  must  aver  and  prove 
negligence  on  the  part  of  the  railroad  com- 
pany. "The  burden  of  proof  is  on  him  who 
complains  of  negligence."  Pol.  Torts,  p.  546. 
"Negligence  in  the  management  and  run- 
ning of  a  train  la  not  made  out  by  proof  of 
the  killing  of  stock  by  it"  Railroad  Co.  v. 
Patchin,  16  III.  196,  61  Am.  Dec.  65;  Rail- 
road Co.  V.  Morthland,  80  01.  461;  Rail- 
road T.  UUey,  38  111.  410;  Railroad  Co.  v. 
Whalen,  42  111.  896;  Railway  Co.  v.  Barrie, 
55  111.  226;  Railroad  Co.  r.  Lynch,  67  III. 
149.  "The  omission  to  ring  a  bell  or  sound 
a  whistle  does  not  render  a  railroad  company 
liable  for  an  injury  to  animals,  unless  It  is 
made  to  appear  that  such  signal  would  have 
prevented  the  Injury."  Railroad  Co.  T. 
Phelps,  20  IlL  447;  RaQway  Co.  v.  Jones, 
76  111.  811.  "The  weight  of  authority  Is  to 
the  effect  that  a  plaintiff  who  la  seeking  to 
recover  for  animals  injured  on  a  railway 
track  must  not  only  show  the  omission  of 
signals,  but  must  show  that  such  omission 
was  the  cause  of  the  Injury."  Elliott,  R.  R. 
i  1206.  In  the  case  of  Holman  v.  Railroad 
Co.,  62  Mo.  562,  the  supreme  court  of  Mis- 
souri held  that,  when  it  is  alleged  that  the 
stock  was  killed  by  a  train  of  cars  at  a 
point  where  the  law  requires  signals  to  be 
given,  the  testimony  must  show  or  tend  to 
show  that  the  failure  to  give  the  statutory 
signals  caused  the  accident;  and  that,  where 
the  only  proof  In  such  a  case  was  that  the 
animal  was  killed  at  a  public  crossing  by 
a  train,  and  that  no  signals  were  g;iven  as 
required  by  law,  it  Is  the  duty  of  a  court 
to  direct  a  verdict  for  the  defendant  In 
Railroad  Co.  v.  Phelps,  20  111.  447,  the 
cosrt  said:  "The  statute  requires  railroad 
companies  to  ring  a  bell  or  sound  a  whistle 
at  all  road  crossings,  and  on  default  they 
are  made  liable  to  a  penalty  of  fifty  dollars 
and  for  all  damages  sustained  by  reason  of 
such  neglect  No  witness  could  state  that 
this  Injury  resulted  In  consequence  of  a  fail- 
ure to  ring  the  bell  or  sound  the  whistle. 
The  injury  did  not  occur  at  a  road  or  street 
crossing,  and  It  must  be  Inferred  that  a 
failure  to  ring  the  bell  or  sound  the  whistle 
at  the  street  crossing,  did  not  produce  the 
injury,  unless  by  doing  so  It  would  have 
prevented  the  animal  from  attempting  to 
cross  the  road  as  it  did.  And,  as  one  of  the 
witnesses  stated,  no  person  could  tell  what 
a  horse  would  have  done  if  the  bell  bad 
been  rung  or  the  whistle  had  been  sounded. 
We  think  there  was  a  total  failure  of  evi- 
dence to  prove,  or  evidence  that  even  tended 
to  prove,  that  the  injury  was  the  result  of 
the  failure."  In  Railroad  Oo.  v.  Linn,  67  111. 
109,  the  point  decided  is  stated  In  the  s^l- 
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labna  as  follows:  "While  the  statute  Im- 
poses a  penalty  on  a  railroad  company  for 
a  mere  omission  to  comply  with  Its  reqaire- 
menta,  more  Is  required  to  create  a  liability 
for  Injury  to  person  or  property.  In  the  lat- 
ter case,  when  no  other  negligence  is  proved, 
the  Injury  must  be  by  reason  of  the  neglect 
to  ring  a  bell  or  sound  a  whistle,  and  the 
proof  must  show  that  it  was  the  probable 
result  of  the  omission."  In  course  of  the 
opinion  the  court  said:  "The  statute  im- 
poses a  penalty  upon  corporations  for  the 
mere  omission  to  comply  with  its  require- 
ments; but  more  Is  required  to  create  a  lia- 
bility for  injury  to  persons  or  property.  In 
the  latter  case  the  Injury  must  be  by  rea- 
son of  the  negligence.  The  proof  must  show 
that  it  was  the  probable  result  of  the  omis- 
sion. In  this  case  it  Is  not  a  reasonable  pre- 
sumption that  the  mare  was  killed  in  conse- 
quence of  the  neglect  to  ring  the  bell  or 
sound  the  whistle.  There  Is  not  even  a 
strong  suspicion  created."  In  Yallance  v. 
Railroad  Co.  (C.  C.)  &5  Fed.  364,  the  court 
said:  "The  only  evidence  tending  to  show 
that  the  failure  to  ring  the  bell  or  sound  the 
whistle  contributed  to  the  Injury  was  such 
as  could  reasonably  be  inferred  from  the 
presence  of  the  child  at  or  near  the  crossing 
with  Injuries  of  the  character  described.  In 
order  to  entitle  the  plaintiff  to  recover  upon 
this  ground,  the  jury  were  instructed  that 
they  must  find  from  the  situation  that  the 
omission  to  ring  the  bell  or  sound  the  whistle 
contributed  to  the  injury.  There  was  no 
evidence  that  the  child  was  precocious,  or 
that  it  bad  been  warned  that  a  railway 
whistle  or  bell  was  a  signal  of  danger. 
Therefore,  upon  the  conceded  facts  on  this 
branch  of  the  case,  the  finding  of  the  mate- 
rial and  necessary  fact  that  the  failure  to 
whistle  or  ring  the  bell  contributed  to  the 
injury  in  any  way  is  against  the  weight  of 
the  evidence,  and  an  inference  or  deduction 
so  unreasonable  as  to  compel  the  conclusion 
that  the  Jury  were  controlled  by  prejudice." 
"It  is  a  matter  of  common  knowledge  that 
the  Indian  Territory  is  a  grazing  coimtry, 
where  cattle  In  great  numbers  run  at  large. 
The  owners  of  cattle  are  not  bound  to  fence 
them  up,  and  the  railroad  company  Is  not 
bound  to  fence  them  out."  Railroad  Oo.  v. 
Washington,  1  O.  C.  A.  286,  49  Fed.  347. 
"Where  a  domestic  animal  running  at  large 
by  the  sufferance  of  the  ovraer  gets  upon  a 
railroad  track  at  the  crossing  of  a  highway 
where  the  company  is  not  required  to  fence, 
and  is  killed  by  a  passing  train,  the  com- 
pany will  not,  in  general,  be  liable,  unless 
Its  servants,  after  they  discovered  the  ani- 
mal, might,  by  the  exercise  of  proper  care 
and  prudence,  have  prevented  the  injury." 
Railway  Co.  v.  Barlow,  71  111.  G40.  "Where 
stock  are  killed  or  injured  within  a  city, 
town,  or  village  In  Illinois  where  a  railroad 
Is  not  required  to  fence,  there  can  be  no 
recovery  had  by  the  owner  without  the  aVer- 
ment  In  declaration  and  proof  that  the  serr- 


ants  of  the  company  were  guilty  of  Dili- 
gence In  runnhig  its  trains."  Railroad  Go. 
V.  Barton,  80  III.  72.  "Where  a  railway 
company  is  under  no  statutory  liability  for 
injury  to  stock  by  its  trains  by  reason  of  Its 
road  not  having  been  fenced,  the  only  gronnd 
of  liability  will  be  that  the  injury  might 
have  been  avoided  by  the  exercise  of  ordi- 
naiy  care  and  prudence,  and  that  its  serv- 
ants In  charge  failed  to  exercise  such  care 
and  prudence."  Railroad  Co.  v.  Spencer,  76 
111.  192.  "A  railway  company  is  never  aa- 
thorlzed  to  diminish  the  speed  of  its  trains 
In  order  to  avoid  injury  to  cattle  on  the 
track,  if,  by  so  doing,  it  augments  the  dan- 
ger to  passengers."  Wood,  R.  R.  p.  185L 
"In  the  absence  of  statutory  enactments 
regulating  the  speed  of  railway  trains,  rail- 
way companies  may  run  their  trains  at  any 
rate  of  speed  which  may  best  suit  their  con- 
venience. They  are  not  bound  to  run  at  a 
Blower  rate  of  speed  because  animals  ma; 
get  upon  the  track  and  may  receive  injuries 
by  reason  of  such  high  rate  of  speed.  Bail- 
way  companies  being  engaged  In  the  busi- 
ness of  conveying  passengers  and  property, 
and  that  business  being  regarded  of  the 
highest  importance,  the  speed  of  trains  may 
be  regulated  with  that  end  in  view.  Ttie 
slight  private  interest  which  may  exist  be- 
cause of  danger  of  injury  to  animals  stray- 
ing upon  the  track  must  give  way  to  the 
greater  Interests  which  exist  in  favor  of  the 
public.  No  rate  of  speed  Is  negligence  per 
se.  •  •  ♦  Where  animals  are  discovered 
upon  the  track,  the  engineer  is  ordinarily 
bound  to  exercise  some  degree  of  care  to 
prevent  injuring  them,  if  such  care  can  be 
exercised  consistent  with  the  safety  of  the 
train  or  its  passengers.  If  danger  wonld 
likely  result  to  the  train  or  Its  passengers 
from  an  effort  to  stop  or  slacken  the  speed 
of  the  train,  there  is  no  obligation  to  stop 
or  slacken  the  speed;  for  the  safety  of  the 
train  and  its  passengers  is  of  the  highest 
importance,  and  takes  precedence  over  the 
safety  of  animals  on  the  track;  and  an  en- 
gineer will  be  Justlfled  in  increasing  the 
speed  of  his  train,  ao  as  to  throw  anhnals 
away  from  the  track,  where  such  a  course 
will  secure  the  greatest  safety  for  the  train 
and  the  property  and  passengers  being  car- 
ried thereon.  •  ♦  ♦  And  where  It  appears 
that  an  effort  to  slacken  the  speed  would  not 
avoid  the  collision  with  the  iitiItihi1»,  the 
company  is  excused  from  making  the  effort" 
3  Elliott  R.  R.  p.  1850,  i  1201. 

If  there  is  no  proof  of  negligence,  the 
court  should  instruct  the  Jury  to  find  for  the 
defendant.  We  are  of  opinion  that  there  is 
no  proof  of  negligence  upon  the  part  of  the 
railroad  company.  In  fact,  the  testimony  of 
the  engineer  in  charge  of  the  train  nega- 
tives the  charge  of  negligence,  and  the  plain- 
tiff offers  no  evidence  to  support  his  conten- 
tion that  the  stock  was  killed  through  tiie 
negligence  of  the  defendant  company.  The 
court  is  of  the  opinion  that  the  peremptory 
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Instmctlon  asked  tor  by  tbe  defendant  In. 
the  conrt  below  shonld  bare  been  glTeii. 
Bevereed  and  remanded. 


WILLIAMS  et  aL  t.  UNITED  STATES. 

(Conrt  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

tARCBNT— PROCEDURE— INFORMATION— 
BVIDENCE— SUFFICIENCY. 

1.  Evidence  considered,  and  held  insnffldent 
to  sustain  a  conviction  of  larceny. 

2.  Act  GoDK.  March  1,  1895  (28  Stat  696; 
Ind.  T.  Ann.  St  1899,  ^  46),  proTides  that  the 
provisions  of  Mansfield's  Digest  of  Arkansas 
entitled  "Criminal  Law"  shall  be  applicable  to 
the  Indian  Territory,  but  that,  where  the  laws 
of  the  United  States  have  provided  for  the  pun- 
ishment of  an  offenscj  the  latter  shall  govern. 
Const.  Ark.  §  8,  provides  that  no  person  shall 
be  held  to  answer  a  crime  cliarged  unless  on 
presentment  or  indictment  of  a  grand  jury,  and 
cases  which  the  general  assembly  shall  make 
cognizable  by  justices  of  the  peace  and  similar 
courts.  Mansf.  Dig.  |  1963  (Ind.  T.  Ann.  St 
18^9,  S  IHUti),  provides  that  all  offenses  may  be 
prosecuted  by  indictment  save  those  of  public 
officers,  those  arising  in  the  militia,  and  those 
exclusively  within  the  jurisdiction  of  police 
courts.  Section  1964  (section  1307)  provides 
that  offenses  within  the  jurisdiction  of  a  justice 
or  of  a  city  or  police  court  may  be  prosecuted 
by  a  summons  or  warrant  of  arrest.  Rev.  St 
U.  S.  i  1022,  provides  that  "all  crimes  and  of- 
fenses committed  against  the  provisions  of  Rev. 
St  c.  7  (relating  to  revenue  and  postal  laws) 
tit.  'Crimes,'  which  are  not  infamous,  may  be 
prosecuted  either  by  indictment  or  by  informa- 
tion." Mansf.  Dig.  |  2859  (Ind.  T.  Ann.  St 
1890,  {  1974).  provides  that  persons  convicted 
of  larceny  shall  be  incompetent  to  testify.  Held, 
that  larceny  being  an  infamous  crime,  and  it 
appearing  also  that  congress  intended  to  adopt 
as  to  larcenies  of  a  general  nature  the  mode  of 
procedure  pi-ovided  In  Mansfield's  Digest  a 
prosecution  for  larceny  may  not  be  by  informa- 
tion. 

Appeal  from  the  United  States  conrt  for 
the  Central  district  of  the  Indian  Territory: 
before  Justice  Wm.  H.  H.  Clayton,  Decem- 
ber 20,  1901. 

Cbarles  Williams  and  another  were  con- 
victed of  larceny,  and  tbey  appeal.  Re- 
versed. 

B.  O.  Balgln,  Jr.,  for  appellants.  J.  H.  WH- 
klna,  V.  S.'Atty. 

GILL,  O.  J.  There  seems  to  be  no  com- 
plete report  of  the  evidence  in  the  case,  but 
in  tbe  bill  of  exceptions  seems  to  be  the  sub- 
stance of  tbe  testimony,  which  Is  as  follows: 
"That  when  the  first  witness  for  the  gov- 
emntent  was  called,  the  defendant  objected 
to  tbe  introduction  of  any  evidence  under 
said  Information  upon  the  ground  that  tbe 
Information  was  not  signed  by  tbe  prose- 
cuting attorney  at  the  time  of  filing  same, 
nor  any  other  iierson  authorized  to  sign  in- 
formfltioDs,  and  was  not  signed  at  all  untQ 
after  tbe  Jury  had  been  sworn  in  this  cause, 
and  tbe  district  attoney  signed  It  after  stat- 
ing bis  case  to  the  Jury,  and  that  It  was  not 

f  2L  See    Indictment    and    IntomuUlon,    vol.    IT. 
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a  valid  information:  wtaicb  objection  was 
overruled  by  tbe  court,  and  exceptions  saved 
by  the  defendant  That  the  evidence  pro- 
duced on  behalf  of  the  government  was  as 
follows:  'That  on  the  night  of  the  26th 
day  of  October,  1901,  Mr.  J.  F.  Sutterfield, 
of  Calvin,  Indian  Territory,  wbo  runs  a  gen- 
eral merchandise  store,  beard  a  noise  at  tbe 
back  door  of  bis  store,  which  sounded  like 
some  one  trying  to  break  the  lock  or  pry 
open  the  door,  and  suddenly  pulled  it  open, 
and  saw  two  forms  dart  around  tbe  comer 
of  the  store;  that  be  went  for  help,  and  be 
and  two  or  three  other  men  returned  to  the 
rear  of  bis  store  and  as  it  had  rained  slight- 
ly that  day,  they  could  see  tracks,  and  fol- 
lowed them  down  to  the  water  tank  of  the 
Choctaw,  Oklahoma  &  Gulf  Ralh-oad,  where 
these  boys,  Charles  Williams  and  Harry 
Woods,  the  defendants  in  this  cause,  were 
arrested,  or  taken  by  tbe  pursuing  parties; 
that  there  were  tracks  similar  to  the  ones 
made  in  the  soft  ground  behind  the  store 
of  J.  F.  Sutterfield  In  the  rear  of  a  drug 
store,  and  from  the  appearances  seemed  to 
Indicate  that  the  drug  store  was  attempted 
to  have  been  broken  into, — to  which  testi- 
mony defendant  objected.  Objection  over- 
ruled by  the  court,  and  exceptions  saved. 
That  one  of  tbe  defendants  in  this  cause 
was  on  top  of  tbe  tank  and  the  other  was 
on  the  ground  under  the  tank  when  taken. 
That  one  of  the  defendants— Harry  Woods, 
tbe  one  on  top  of  the  tank— stated  that  he 
threw  a  pistol  Into  the  tank,  and  that  they 
found  about  seven  or  eight  cigars  floating 
on  the  water  in  the  tank.  That  the  brand 
of  cigars  taken  from  the  box  car  were  'Hap- 
py Bill,'  and  the  parties  wbo  took  tbe  cigars 
off  the  person  of  the  defendants  called  them 
'Happy  Bill'  cigars,  and  they  l>elieved  they 
were.  That  the  number  of  cigars  taken 
from  off  the  person  of  defendants  were  in 
number  about  fifteen  or  twenty,  and  that 
the  witnesses  thought  the  cigars  foimd  in 
tbe  tank  were  the  same  kind  as  those  found 
on  tbe  defendants.  The  agent  of  the  Choc- 
taw, Oklahoma  &  Gulf  Railroad  at  Calvin 
stated  that  he  sealed  the  car  which  contain- 
ed the  articles  defendants  are  charged  with 
larceny  of  about  three  o'clock  in  the  after- 
noon of  Saturday,  the  26th  day  of  October, 
1901,  and  did  not  discover,  or  did  any  one 
else  discover,  it  had  been  broken  into  until 
tbe  following  Monday.  That  a  blacksmith 
shop  was  broken  into,  and  a  file  and  cold 
chisel  taken,— which  testimony  was  objected 
to  by  defendants,  which  was  overruled,  and 
exceptions  saved.  That  the  government 
then  rested,  and  the  defendants  testified  as 
follows:  That  they  were  on  their  way  from 
Shawnee,  to  try  to  secure  work  on  the  M., 
K.  &  T.  Ry.  fencing  gang,  where  one  of 
them  had  formerly  been  employed,  and  were 
stealing  their  rides  on  freight  trains,  and 
as  they  got  to  HoIdenviUe  they  were  put  off 
the  train  by  a  brakeman.  While  in  Holden- 
vllle,  they  won  quite  a  nnmbeD'Of  cigars  on 
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a  wheel  of  fortune.  Tbat  afternoon— which 
was  Saturday,  the  26th  day  of  October,  1001 
—they  got  on  a  freight  train,  and  rode  as  far 
as  Calvin,  where  they  were  again  put  off, 
and  as  It  grew  dark  they  got  into  an  empty 
box  car  to  stay  that  night,  or  until  another 
freight  train  came  through.  That  night, 
about  eleven  or  twelve  o'clock,  one  of  the 
defendants  was  awakened  by  a  train,  and 
he  woke  the  other,  telling  him  to  hurry  so 
they  could  catch  it;  but  on  getting  to  the 
door  of  the  car  they  saw  the  train  was  going 
west,  and  they  wanted  to  go  east  One  of 
the  defendants  then  suggested  that  they  go 
down  the  track  a  short  distance  to  a  water 
tank  and  get  a  drink,  as  they  might  not  get 
a  chance  for  another  drink,  after  they  were 
on  the  next  train,  for  some  time.  The  de- 
fendants then  went  down  to  the  tank,  and 
after  one  of  them  had  been  up  on  the  tank 
and  got  a  drink,  and  while  the  other  was  up 
on  the  top  and  getting  a  drink,  the  men 
came  and  took  them.  While  the  second  one 
was  on  the  tank  getting  a  drink,  and  as  he 
leaned  over  the  top  of  the  tank  some  cigars, 
about  four  in  number,  fell  out  of  his  pocket 
into  the  tank,  and  these  cigars  were  found 
by  the  men.  That  he  threw  his  gun  into 
the  tank  when  the  men  ran  up  to  the  tank 
for  fear  he  might  be  arrested  for  carrying  it 
That  they  had  about  ten  cigars  between 
them.  That  they  did  not  break  Into  any  box 
or  take  any  article  from  any  car.  The  gov- 
ernment then  introduced  the  following  tes- 
timony: That  one  of  the  men  in  the  pursu- 
ing .party  saw  one  of  the  defendants— Charles 
Williams— make  a  motion,  which  Indicated 
that  he  was  taking  something  out  of  hia 
pockets  and  putting  It  behind  his  back. 
That  the  defendant  was  then  sitting  down, 
bis  back  against  the  tank.  That  he  thought 
the  defendant  was  hiding  something,  and  he 
became  suspicious,  but  instead  of  looking 
then,  he  went  off  with  the  party,  and  when 
they  had  gone  about  one  hundred  and  fifty 
yards  from  the  tank  he  returned,  and  found 
•ome  cigars  where  defendant  had  been  sit- 
ting. That  one  of  the  defendants,— Charles 
Williams,— besides  having  the  cigars,  also 
had  two  pistols  on  his  person.  That  on  or 
about  the  15th  day  of  December,  IBOl,  the 
defendants  filed  an  application  for  witness, 
alleging  that  be  was  a  material  witness, 
without  whom  they  could  not  safely  go  to 
trial,  and  by  whom  they  could  prove  they 
won  the  cigars  from  a  wheel  of  fortune  in 
HoldenviUe,  Indian  Territory;  whereas  the 
government  alleges  that  the  cigars  were  stolen 
from  a  box  car.  That  the  court  refused  to 
allow  the  application  for  witness." 

An  examination  of  this  evidence  does  not 
In  any  way  connect  the  defendants  with  the 
burglary  of  the  car.  The  only  circumstan- 
ces that  appear  against  the  defendants  were 
that  they  had  quite  a  number  of  cigars. 
There  is  no  evidence,  except  the  belief  of 
some  of  the  witnesses,  that  they  were  "Hap- 
py Bill"  cigars,  and  the  further  circumstance 


that  some  cigars  wete  found  at  a  point 
'where  one  of  the  defendants  was  sitting. 
The  defendants  explained  their  possession 
of  these  cigars,  and  they  had  asked  the  gov- 
ernment to  be  allowed  to  subpoena  witnesses 
to  prove  how  they  obtained  the  dgan. 
There  Is  no  proof  of  ownership  of  the  cigars 
that  were  found  in  their  possession.  There 
Is  no  proof  that  the  cigars  found  In  their 
possession  were  the  property  of  any  particu- 
lar person,  or  taken  against  the  consent  of 
that  person.  And  we  do  not  think  that  the 
verdict  of  the  Jury  was  warranted  in  this 
case  on  the  evidence,  and  a  new  trial  ought 
to  have  been  granted  upon  this  account 
alone;  but  tb&ce  are  a  number  of  qnestions 
Involved  in  this  case  that  we  deem  neces- 
sary to  examine  and  ought  to  decide. 

The  defendants  moved  the  court  below  for 
an  arrest  of  Judgment- First,  because  the 
defendants  were  tried  for  an  Infamoos 
crime,  to  wit  larceny,  without  any  indict- 
ment having  been  first  presented  against 
them  by  a  grand  Jury  as  required  by  law. 
The  defendants  had  been  regularly  Indicted 
for  burglary  before  a  grand  Jury,  and  were 
In  court  in  answer  to  that  indictment  The 
United  States  attorney,  with  the  permission 
of  the  court,  dismissed  this  Indictment  and 
then  filed  an  information  against  these  de- 
fendants, which  information  is  as  follows 
(caption  omitted):  "Information  for  Lar- 
ceny. At  the  December  term,  A.  D.  1801. 
of  the  United  States  court  In  the  Indian 
Territory,  In  and  for  the  Central  district 
thereof,  In  open  court  leave  being  first  bad 
and  obtained,  cornea  J.  H.  Wilkins,  attomey 
for  said  court,  and  Informs  the  corort  tbat. 
as  appears  from  a  complaint  under  oath, 
on  file  in  this  canse,  one  Charles  WilUanu 
and  one  Harry  Wood,  who  were  not  thai 
and  there  members  of  any  Indian  nation,  on 
the  15th  day  of  October,  A.  D.  1901,  In  the 
Central  district  of  the  Indian  Territory, 
aforesaid,  unlawfully  did  steal,  take,  and 
carry  away,  without  the  knowledge  and  con- 
sent of  R.  li.  Ware,  the  owner  thereof,  one 
box  of  cigars,  worth  three  dollars,  two 
pounds  of  candy,  each  of  the  value  of  twen- 
ty cents,  and  of  the  total  value  of  three  dol- 
lars and  forty  cents,  with  the  unlawful  in- 
tent on  the  part  of  them,  the  said  Charles 
Williams  and  Harry  Wood,  to  steal  and  pur- 
loin the  same,  and  deprive  the  owner  there- 
of; the  said  R.  L.  Ware  not  being  then  and 
there  a  member  of  any  Indian  nation,  and 
not  being  then  and  there  a  member  of  the 
same  Indian  nation  as  the  said  Charles  Wfl- 
liams  and  Harry  Wood;  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  United  States  of  America.  J.  H. 
Wilkins,  United  States  District  Attorney." 
This  information  was  neither  signed  nor 
sworn  to,  and  the  defendants  were  placed  on 
trial.  Upon  objection  to  the  Introdnctlon  of 
testimony  on  this  unsigned  Information  tiie 
court  permitted  the  United  States  attorney 
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to  Blgii  the  Information,  and  proceeded  with 
the  trial,  overruling  the  defendants'  objec- 
tion. 

Congress,  in  section  33  of  the  act  of  May 
2,  1880  CM  Stat  96;  Ind.  T.  Ann.  St.  1890, 
{  4St,  provided  with  reference  to  the  pro- 
cedure in  criminal  matters  In  the  territory, 
as  follows:  "That  the  provisions  of  chapter 
forty-flve  of  the  said  General  Laws  of  Ar- 
kansas, entitled  'Criminal  Law,'  except  as  to 
the  crimes  and  misdemeanor  mentioned  In 
the  provisos  to  this  section,  and  the  provi- 
sions of  chapter  forty-six  of  said  General 
Laws  of  Arkansas,  entitled  'Criminal  Pro- 
cedure,' as  far  as  they  are  applicable,  arc 
hereby  extended  over  and  put  in  force  In 
the  Indian  Territory,  and  Jurisdiction  to  en- 
force said  provisions  is  hereby  conferred 
upon  the  United  States  court  therein:  pro- 
vided, that  In  all  cases  where  the  laws  of 
the  United  States  and  the  said  criminal  laws 
of  Arkansas  have  provided  for  the  punish- 
ment of  the  same  ofltenses  the  laws  of  the 
United  States  shall  govern  as  to  such  of- 
fenses." And  in  tlie  act  of  March  1,  1895, 
tat  paragraph  3  of  section  4  (28  Stat.  690; 
Ind.  T.  Ann.  St.  1809,  §  48),  provided  as  fol- 
lows: "The  provisions  of  chapter  forty-flve 
of  Mansfield's  Digest  of  the  General  Laws 
of  Arkansas,  entitied  'Criminal  Law,'  except 
as  to  the  crimes  and  misdemeanors  mention- 
ed In  the  proviso  of  this  section,  and  chap- 
ter forty-six  of  said  laws  of  Arkansas,  con- 
tained in  said  Digest,  entitled  'Criminal  Pro- 
cedure,' and  chapter  ninety-one  of  said  Gen- 
eral Laws,  regulating  the  Jurisdiction  and 
procedure  before  Justices  of  the  peace  in  civ- 
il cases,  be,  and  they  are  hereby,  extended 
to  and  put  in  force  in  the  Indian  Territory; 
and  the  jurisdiction  to  enforce  said  provi- 
sions Is  hereby  conferred  upon  the  United 
States  court  In  the  Indian  Territory:  pro- 
vided, that  in  all  cases  where  the  laws  of 
the  United  States  and  the  said  criminal  laws 
of  AAansas  have  provided  for  the  punish- 
ment of  the  same  ofFenses  the  laws  of  the 
United  States  shall  govern  as  to  said  offens- 
es, except  for  the  crime  of  larceny,  the  pun- 
ishment for  which  shall  be  that  prescribed 
by  the  laws  of  the  state  of  Arkansas,  any 
law  in  force  in  said  Indian  Territory  to  the 
contrary  notwithstanding."  The  constitution 
of  the  state  of  Arkansas  (section  8)  provides: 
"Xo  person  shall  be  held  to  answer  a  crime 
charged  unless  on  presentment  or  indictment 
of  a  grand  Jury,  and  except  in  cases  of  im- 
peachment or  cases  such  as  the  general  as- 
sembly shall  make  cognizable  by  Justices 
of  the  peace  and  courts  of  similar  Jurisdic- 
tion." And  Mansf.  Dig.  §  19C2  (Ind.  T.  Ann. 
St.  1890,  i  1305),  provides:  "That  persons 
charged  with  the  commission  of  a  public 
offense  shall  be  liable  to  be  immediately 
arrested  and  proceeded  against  in  the  man- 
ner hereinafter  directed."  Section  1963  (sec- 
tion 1306)  provides:  "All  public  offenses 
may  be  prosecuted  by  Indictment,  except: 


(Irst,  offenses  of  public  officers  where  a 
different  mode  of  procedure  Is  prescrit)ed 
by  law.  Second,  offenses  ezcluslTely  within 
the  Jurisdiction  of  police  or  city  courts. 
Third,  offenses  arising  in  militia  of  which  a 
military  court  has  exclusive  Jurisdiction." 
Section  1964  (section  1307)  provides:  "Of- 
fenses within  the  Jurisdiction  of  Justice  of 
the  peace,  or  of  a  city  or  police  court,  may 
be  prosecuted  by  a  summons  or  warrant  of 
arrest.  In  which  shall  be  stated,  in  genera) 
terms,  the  offense  charged  to  have  been 
committed."  It  will  thus  be  seen  from  the 
Code  of  Criminal  Procedure,  as  laid  dowu 
in  Mansfield's  Digest,  that  there  are  two 
methods  of  prosecuting  offenses  which  are 
within  the  Jurisdiction  of  a  Justice  of  the 
peace:  First,  the  proceedings  may  be  had 
in  the  Justice's  court,  in  which  case  the 
statute  provides  that  they  shall  be  prosecut- 
ed by  a  summons  or  warrant  of  arrest,  In 
which  shall  be  stated,  in  general  tta'ms, 
the  offense  charged  to  have  been  committed; 
or,  second,  they  may  be  prosecuted  by  In- 
dictment of  a  grand  Jury.  These  are  the 
only  methods  whereby  a  man  may  be  pros- 
ecuted under  the  Code  of  Procedure  of  Ar- 
kansas, which  is  made  the  Code  of  Pro- 
cedure tar  this  Jurisdiction,  except  In  the 
special  cases  above  mentioned.  In  the  first 
case,  if  a  party  comes  into  the  district  court 
at  all,  he  comes  there  by  process  of  appeal, 
and  the  case  is  tried  de  novo  upon  the  war- 
rant or  summons.  There  Is  no  method  pro- 
vided in  the  law  of  Arkansas  whereby  a 
party  may  be  originally  charged  with  any 
offense  upon  an  information.  If  the  author 
Ity  to  prosecute  upon  an  Information  be 
lodged  in  the  United  States  attorney  in  the 
Indian  Territory,  it  must  be  in  and  by  vir- 
tue of  some  statute  of  the  United  States, 
and  it  cannot  be  by  virtue  of  a  procedure 
under  Mansfield's  Digest  Section  1022,  of 
the  Bevlsed  Statutes  of  the  United  States 
provides  as  follows:  "All  crimes  and  offens- 
es committed  against  the  provisions  of  chap- 
ter seven,  titie  'Crimes,'  which  are  not  In- 
famous, may  be  prosecuted  either  by  indict- 
ment or  by  information  filed  by  a  district 
attorney."  The  statute  titie  "Crimes."  c.  7, 
Ilev.  St.  U.  S.,  covers  a  long  list  of  specific 
offenses  against  the  revenue  laws,  post-ofllce 
laws,  marine  laws,  and  persons  holding  fi- 
duciary relations  with  the  United  States, 
Including  larceny.  But  under  the  act  of 
March  1,  1895.  we  are  of  opinion  that  con- 
gress Intended  to  put  in  force,  and  did  put 
in  force,  chapters  4,'!  and  46  of  the  laws  of 
Arkansas,  contained  in  Mansfield's  Digest 
(Ind.  T.  Ann.  St  1809,  c.  19,  20),  entltied 
respectively,  "Criminal  Law"  and  "Criminal 
Procedure."  and,  except  where  the  punish- 
ment is  different  as  provided  in  the  laws 
of  the  United  States,  and  as  provided  in 
Mansfield's  Digest  in  said  chapter  45,  said 
chapters  45  and  46  are  exclusive  of  all  other 
laws,  except  of  course,  such  U^s  as  have 
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since  been  put  !n  force  by  congress.  And 
we  are  of  further  opinion  that  as  to  larcenies 
of  a  general  nature  congress  Intended  by 
said  act  to  adopt  the  definition  and  method 
of  procedure  provided  for  In  said  chapters 
of  Mansfield's  Digest,  and  that  the  same 
are  in  full  force  and  effect  here. 

Is  larceny  an  infamous  crime?  Bouvler. 
under  title  of  "Infamy,"  uses  the  following 
words:  "Infamy  Is  that  state  which  is  pro- 
duced by  the  conviction  of  crime  and  the 
loss  of  honor,  which  renders  the  infamous 
person  Incompetent  as  a  witness."  Mansf. 
Dig.  i  2859  (Ind.  T.  Ann.  St  1899,  {  1974), 
provides:  "The  following  persons  shall  be 
Incompetent  to  testify:  First:  Persons  con- 
victed of  a  capital  offense,  or  of  perjury, 
subornation  of  perjury,  burglary,  robbery, 
larceny,  receiving  stolen  goods,  forgery  or 
counterfeiting,  except  by  consent  of  tlie  par- 
ties." In  Hall  T.  Doyle,  35  Ark.  445,  the 
supreme  court  of  Arkansas,  in  passing  upon 
the  question,  says:  "The  plaintiff  was  not 
a  competent  witness.  He  was  disqualified 
by  conviction  for  larceny.  Although  we 
must  infer  from  the  verdict  and  judgment 
that  he  was  convicted  of  petit  larceny,  It  Is 
still  larceny,  and  the  statute  makes  no  dis- 
tinction In  this  respect."  We  are  compelled 
by  these  statutes  and  the  decisions  there- 
under to  hold  that  larceny  is  an  infamous 
crime.  In  its  moral  aspects  the  theft  of  a 
penny  must  be  considered  In  the  same  light 
as  the  theft  of  a  larger  sum.  The  convic- 
tion of  petit  larceny  carries  with  it,  except 
as  to  the  extent  of  punishment,  the  loss  of 
privileges  of  citizenship  entailed  by  convic- 
tion of  grand  larceny.  Mansf.  Dig.  g  1627 
(Ind.  T.  Ann.  St  1899,  |  970),  provides: 
"WhoevCT  shall  be  guilty  of  larceny,  when 
the  value  of  the  property  stolen  exceeds 
the  sum  of  ten  dollars,  upon  conviction 
thereof,  shall  be  punished  by  Imprisonment 
in  the  penitentiary,  not  less  than  one  nor 
more  than  five  years;  and  when  the  value 
of  the  property  stolen  does  not  exceed  the 
sum  of  ten  dollars,  by  Isaprisonment  In  the 
county  prison  not  more  than  one  year;  and 
shall  be  fined  in  any  sum  not  less  than  ten 
nor  more  than  three  hundred  dollars."  The 
infamy  of  the  individual  stealing  $10  Is  the 
same  as  the  Infamy  of  the  individual  who 
steals  110.01:  but  the  court  in  the  one  case 
must  sentence  the  offender  to  the  peniten- 
tiary and  in  the  other  case  to  the  county  jail, 
with  a  fine.  But  whether  the  value  of  the 
property  stolen  be  $10  or  less  or  more,  the  in- 
famy of  the  crime  renders  the  convicted  felon 
incapable  of  jury  service,  of  the  right  to 
testify,  or  to  hold  office.  And  c«tainly  It 
cannot  be  held,  under  section  1022,  that  the 
United  States  attorney  could,  by  Informa- 
tion, prosecute  the  crime  of  larceny,  wheth- 
er the  same  be  grand  or  petit  larceny,  by 
Information;  and  we  must  therefore,  hold 
that  the  court  was  In  error  in  pronouncing 
judgment  upon  the  verdict  of  the  jury  In 
this  trial,  and  the  case  Is  therefore  ordered 


reversed  and  remanded,  with  directions  to 
the  court  below  to  dismiss  the  action  and 
proceed  regularly  therein. 


IKARD  V.  MINTEB. 

(Coort  of  Appeals  of  Indian  Territory.    Sept 

25,  1902.) 

TITLK    TO    LAND— PLBADINO— ESTOPPEL— DBC- 

LARATIONS— MISSISSIPPI    CHOCTAWS— 

RIOHT  TO   HOLD   LANDS. 

1.  Though  certain  citizenship  was  necessary  to 
give  plaintiff's  grantor  title  to  the  land,  ssdi 
citizenship  need  not  be  alleged  in  the  complaint; 
defendant  claiming  under  such  grantor  as  as- 
signee of  his  lessee,  and  so  bang  nuable  to  dis- 
pute his  title. 

2.  Declarations  of  a  grantor  as  to  title  to  tlie 
land,  not  shown  to  have  been  made  before  the 
transfer,  are  inadmissible. 

3.  Act  Cong.  June  2a  1808,  t  21  (30  Stat 
503;  Ind.  T.  Ann.  St.  1899,  {  57sll),  providea 
that  the  commission  of  the  Five  Givilized  Tribes 
shall  have  authority  to  determine  the  identity 
of  Choctaw  Indians  claimiug  rights  in  the  Choc- 
taw lauds  under  the  treaty  of  Septemt>er  28, 
18:^0,  with  the  Choctaw  Nation,  and  that  all 
rolls  made  up  shall  be  subject  to  approval  of 
the  secretary  of  the  interior;  and  Act  May 
31,  1900  (31  Stat  230),  provides  that  said 
commission  shall  not  enroll  as  a  member  ot 
any  trilie  of  the  Indian  Territory  one  who  has 
not  been  a  recognized  citizen  thereof,  and  en- 
rolled and  admitted  as  such,  provided  tliat 
any  Mississippi  Choctaw,  identified  as  such  by 
the  commission  prior  to  the  approval  ot  the 
final  rolls,  may  make  settlement  in  the  Choc- 
taw-Chickasaw country,  and,  on  proof  of  set- 
tlement, be  enrolled.  Held,  that  prior  to  these 
acts  a  Mississippi  Choctaw  who  nad  not:  i>e«n 
on  the  rolls  of  the  Choctaw  Nation,  as  a  citizen 
thereof,  could  not  hold  lands  in  the  Chocuv 
and  Chickasaw  Nations. 

Appeal  from  the  United  States  court  for  the 
Southern  district  of  the  Indian  Territory;  be- 
fore Justice  Hosea  Townsend,  February  27. 
1901. 

Action  by  W.  H.  Minter,  Jr.,  agahist  John 
M.  Ikard.  Judgment  for  plaintiff.  Defend- 
ant appeals.    AflSrmed. 

Holding  &  Bond  and  Beavers  ft  Sayer,  f or 
appellant  E.  M.  Payne  and  GUbert  &  Gil- 
bert, for  appellee. 

GILL,  C.  J.  This  appeal  is  from  a  judg- 
ment rendered  at  the  February,  1901,  term  of 
the  United  States  court  for  the  Southern  dis- 
trict of  the  Indian  Territory,  sitting  at  Chick- 
asaw (Hon.  Hosea  Townsend,  judge  presiding), 
against  the  appellant,  John  M.  Ikard,  and  in 
favor  of  the  appellee,  W.  H.  Minter,  Jr.  The 
plahitiff  alleges  in  his  complaint  that  he  is 
the  owner  and  entitied  to  the  possession  of 
a  certain  tract  of  land  described  in  the  com- 
plaint; that  he  purchased  said  land  from  one 
J.  B.  Wright  on  the  25th  day  of  Novemh*. 

1899,  for  a  ▼alnable  consideration.  He  abo 
avers  that  he  became  entitied  to  the  posses- 
sion ot  the  land  on  the  1st  day  of  Janoary, 

1900,  because  of  the  enactment  bj  congreai 
of  the  (Curtis  law  (30  Stat  486;  Ind.  T.  Ann. 
St  1899,  c.  3a).    It  appears  from  the  record 
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that  Wright  executed  a  quitclaim  deed  to 
plaintiff  for  the  premises  in  controTeny  oo 
the  25th  day  of  November,  1900,  for  a  cou- 
sideratlon  of  |200,  one-half  of  which  sum 
was  paid  in  cash,  and  the  balance  to  be  paid 
at  some  future  time.  The  complaint  alleges 
that  the  defendant  Ikard  went  Into  possession 

of  the  premises  on'  the  day  of  , 

ISSy-,  by  virtue  of  a  contract  made  with  3.  E. 
Wright  for  the  Improvement  of  said  premises, 
by  and  with  the  consent  of  said  J.  B.  Wright. 
He  also  alleges  that  he  and  his  wife  are  reg- 
ularly enrolled  members  of  the  Chiclcasaw 
tribe  of  Indians,  and  that  the  defendants, 
Ikard  and  Larrlson,  are  United  States  citi- 
zens. Defendants  filed  thehr  answer  on  the 
15tb  day  of  October,  1900;  the  defendant  Lar- 
rlson disclaiming  aU  interest  in  the  premises 
In  controversy.  Defendant  Ikard  denied  that 
plaintiff  was  a  member  of  the  Chickasaw 
tribe  of  Indians;  admitted  that  he  was  In 
possession  of  the  premises,  and  alleged  that 
he  had  purchased  the  improvements  on  the 
land  froDd  Wright  in  the  month  of  June,  1895; 
that  at  the  same  time  he  bought  the  lease 
taiterest  from  Eugene  F.  Ikard,  which  Eugene 
F.  Ikard  held  by  virtue  of  a  written  instru- 
ment executed  on  the  2Sth  day  of  November, 
1893.  He  answered,  also,  that  he  wad  a  Choc- 
taw Indian  by  blood.  The  cause  was  tried  by 
a  Jury,  and  a  verdict  rendered  for  plaintiff  for 
possession  of  the  premises,  and  damages  in 
the  sum  of  f^l.  Defendant  filed  his  motion 
for  a  new  trial,  which  was  overruled  by  the 
court,  to  which  action  of  the  court  the  defend- 
ant excepted.  Defendant  filed  his  motion  for 
appeal  to  this  court,  which  was  by  the  court 
allowed,  and' this  cause  is  regularly  here  for 
decision. 

Demnrrer. 

Before  proceeding  to  the  assignments  of  er- 
ror in  this  cause,  appellant  enters  his  demur- 
rer to  the  complaint  because  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  It  is  urged  as  reason  for  de- 
murrer that  the  complaint  fails  to  allege  that 
Wright  plaintiff's  grantor,  is  a  Choctaw  or 
Chickasaw  citizen.  The  demurrer  must  be, 
and  is,  overruled.  Tenants  and  privies  may 
not  dispute  the  title  of  the  landlord.  For  the 
purpose  of  the  case  it  could  make  no  differ- 
ence whether  Wright  was  a  Choctaw  or 
Chickasaw  citizen  or  not  if  as  the  landlord 
he  placed  defendant  or  defendant's  assignor 
in  possession  of  the  place  as  his  tenant. 
Wright  V.  Lathrop  (Ohio)  16  Am.  Dec.  S81; 
Jackson  v.  Davis,  6  Cow.  128,  15  Am.  Dec. 
451;  Lockwood  v.  Walker,  3  McLean,  431, 
Fed.  Cas.  No.  8,451;  Lucas  t.  Brooks,  86  U. 
S.  436,  21  L.  Bd.  779. 

AssignmoitB  of  Error. 

The  appellant  claims  that  the  court  erred: 
"(1)  In  refusing  to  permit  appellant  to  intro- 
duce evidence  tending  to  show  the  conversa- 
tion between  J.  E.  Wright  and  the  appellant 
at  the  time  Wright  delivered  the  possession 


of  the  premises  In  controversy  to  appellant 
and  in  refusing  to  permit  appellant  to  intro- 
duce evidence  showing  wliat  the  conversation 
and  understanding  were  between  Wright  and 
appellant  in  June,  1895,  when  appellant  pur- 
chased the  premises  from  Wright,  although 
the  conversation  and  understanding  were  in 
the  absence  of  appellee.  (2)  The  court  erred 
in  giving  the  special  Instructions  asked  for  by 
the  appellee.  (3)  The  court  erred  in  refusing 
to  instruct  the  jury  that  the  Mississippi  Choc- 
taws  have  been  recognized  since  1830.  (4) 
The  court  erred  in  overruling  the  motion  for 
a  new  trial" 

The  effort  was  made  on  the  part  of  the 
appellant  in  the  trial  court  to  introduce  tes- 
timony of  a  conversation  between  J.  E. 
Wright  and  the  appellant  at  the  time  that 
the  appellant  purchased  these  premises  of  his 
brother,  and  in  refusing  to  Introduce  a  conver- 
sation between  Wright  and  appellant  in  June, 
1806,  when  the  appellant  claims  he  purchas- 
ed the  premises  from  Wright;  these  conver- 
sations being  in  the  absence  of  the  appellee. 
And  it  will  be  necessary  to  examine  at  some 
length  the  testimony  attempted  to  be  offered 
by  the  appellant  to  see  whether  or  not  such 
testimony  was  admissible:  "John  Ilcard,  the 
defendant  called  and  sworn  as  a  witness  in 
his  own  behalf.  '  Q.  You  are  the  defendant 
in  this  action?  A.  Yes,  sir.  Q.  I  will  ask 
you  to  state  now  where  do  you  reside,  Mr. 
Ikard?  A.  I  reside  about  a  mile  and  a  half 
west  of  siding  No.  1  on  the  Chicago-Rock 
Island  Railway.  Q.  I  will  ask  you  to  state 
if  you  reside  on  the  premises  described  in 
this  complaint  and  sued  for  in  this  action? 
A.  Yes,  sir.  Q.  I  will  ask  you  to  state  to 
the  Jury  who  is  the  owner  of  these  premises? 
(Objected  to  as  a  conclusion  of  law.)  Q. 
Who  owns  these  premises  at  this  time?  A. 
I  do.  Q.  I  will  ask  you  to  state  to  the  Jury 
when  you  purchased  these  premises?  A. 
About  June,  1895,  as  well  as  I  remember. 
Q.  State  to  the  Jury  who  you  purchased  them 
of?  A.  Eugene  F.  Ikard.  Q.  Where  did  you 
enter  into  this  agreement?  A.  Where  my 
father  now  resides,— north  of  me  about  two 
miles,  I  reckon.  Q.  Was  any  one  else  there 
at  that  time?  A.  My  father  was  there,  and 
my  brother  and  myself;  also  my  wife.  Q. 
What  interest  had  Eugene  F.  Ikard  In  these 
premises  at  that  time?  (Objected  to  as  irrele- 
vant The  contract  set  out  In  the  answer 
shows  what  interest  he  had.)  Q.  I  withdraw 
that  Who  else  was  there  at  the  time  this 
purchase  was  made?  A.  Mr.  Wright  was 
present  when  we  finally  consummated  the 
trade.  Q.  Well,  now,  was  this  purchase  from 
Eugene  F.  Ikard  concurred  in  by  Mr.  Wright? 
A.  It  was.  Mr.  Gilbert:  We  object  to  any 
statements  made  by  James  B.  Wright  Q. 
State  to  the  Jury  how  you  purchased  this 
land?  A.  Well,  I  purchased—  My  brother 
owed  me  a  balance  of  some  money  on  a  part- 
nership deal,  and  lu  settling  up  he  pro- 
posed— (Objected  to.)  The  Witness:  My 
brother  agreed  to  sell  me  an  interest—    (Ob- 
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jected  to.)  Ttae  Witness:  Well,  he  did  sell 
me  this  land  and  I  told  bim—  (Objected  to.) 
The  Witness:  I  went  to  my  brother  with 
Mr.  Wright,  and  asked  Mr.  Wright—  (Ob- 
jected to.)  The  Witness:  And  asked  Mr. 
Wright  It  be  would—  Q.  Did  you  buy  these 
premises  of  Mr.  Wright?  Yes,  sir.  Q.  Who 
put  you  In  possession?  A.  Mr.  Wright  Q. 
Have  you  been  in  possession  since  that  time? 
A.  Yes,  sir.  (Objected  to.)  Q.  Who  has 
been  in  possession  since  the  time  of  that  pur- 
chase? A.  I  have.  (Objected  to  as  incom- 
petent) Q.  Have  you  ever  paid  rents  to  any- 
body during  that  time?  A.  No,  sir.  Mr. 
Holdhig:  That's  aU."  It  will  be  noUced 
that  nowhere  along  the  line  does  it  appear 
that  there  was  any  refusal  on  the  part  of  the 
court  to  allow  any  competent  conversation 
between  Mr.  Wright  and  the  defendant  in 
this  action  in  this  part  of  the  record.  Later 
on,  a  further  attempt  was  made  to  prove 
Wright's  statements  by  E.  F.  Ikard,  the  fa- 
ther of  the  defendant,  who  had  stated  that 
he  was  present  when  John  Ikard,  the  defend- 
ant, purchased  these  premises  from  Eugene 
Ikard,  and  the  following  questions  were  ask- 
ed: "Q.  Do  you  know  who  owns  that  tract  of 
land?  A.  John  Ikard.  Q.  Is  that  this  de- 
fendant? A.  Yes,  sir.  Q.  Do  you  knoV 
when  he  purchased  it?  A.  I  think  he  pur- 
chased It  about  1885.  Q.  Do  you  Icnow  of 
whom  he  purchased  it?  A.  Eugene  Ikard. 
Q.  Did  he  buy  any  one  else's  interest  at  that 
time?  A.  Eugene  Ikard  had  Wright's  Inter- 
est Q.  Did  you  ever  have  any  conversation 
with  Mr.  Wright  about  the  sale  of  this  land 
to  your  son?  (Objected  to  as  incompetent, 
which  objection  was  by  the  court  sustained, 
to  which  ruling  of  the  court  the  defendant 
by  his  counsel,  then  and  there  duly  except- 
ed.)" An  examination  of  this  question  shows 
that  it  1b  very  general  in  its  nature.  There 
1b  no  time  fixed  as  to  the  conversation,— 
whether  It  was  before  the  alleged  sale  of  the 
land,  at  the  time  of  the  alleged  sale,  or  after 
the  alleged  sale;  and  the  court  could  not 
know  from  the  question  whether  the  conver- 
sation called  for  would  be  competent  or  in- 
competent It  was  objected  to  as  Incompe- 
tent, and,  in  the  shape  that  It  was  put  It  cer- 
tainly was  incompetent.  The  witness  was 
not  asked  as  to  what  the  conversation  was, 
but  whether  or  not  at  any  time  he  had  ever 
had  a  conversation  with  Wright  about  the 
sale  of  the  land  to  his  sou.  He  might  have 
bad  dozens  of  conversations  with  reference 
to  this  matter,  and  these  conversations  might 
have  been  after  the  contract  was  consum- 
mated, or  they  might  have  been  a  part  of  the 
res  gestae  that  occurred  at  the  time  the  con- 
tract if  any,  was  entered  into,  but  no  effort 
was  made  on  the  part  of  the  defendant  to 
prove  what.  If  any,  conversation  occurred  be- 
tween the  witness  and  Mr.  Wright;  and  cer^ 
talnly  there  Is  no  error  in  the  refusal  of  the 
court  to  allow  this  question,  nor  does  such 
refusal  In  any  way  prejudice  the  defendant 
nor  did  he  at  the  time,  although  excepting  to 


the  ruling  of  the  court  on  this  particular  ques- 
tion, attempt  to  prove  any  conversation  wliat- 
ever,  whether  competent  or  incompetent  be- 
tween the  witness  and  Mr.  Wright  Defend- 
ant afterwards  sought  to  prove  conversations 
with  his  alleged  grantor,  James  R  Wright 
had  with  the  witness  Carson,  who  was  asked 
the  follovring  questions:  "Q.  I  will  ask  yon 
to  state  if  you  ever  had  any  conversation 
with  James  E.  Wright  about  the  construction 
of  any  fence  on  any  of  this  land?  Mr.  Gil- 
bert: We  object  to  that  as  being  Incompe- 
tent Mr.  Holding:  I  want  to  show  in  that 
conversation  what  be  told  about  the  owner- 
ship of  that  land  and  the  source  of  our  title. 
(Said  objection  was  by  the  court  sustained, 
to  which  ruling  of  the  court  the  defendant 
by  bis  counsel,  then  and  there  duly  except- 
ed.)" These  are  the  only  attempts  to  prove 
conversation  between  any  of  the  witnesses 
and  said  Wright.  And  we  do  not  think  tluit 
any  of '  them  were  brought  witliin  the  rule 
with  reference  to  the  Introduction  of  conver- 
sations with  a  grantor  concerning  the  title  of 
the  lands  granted.  Mr.  Abbott  in  his  work 
on  Trial  Evidence,  says:  "An  offer  to  give 
the  acts  or  declarations  of  any  assignor  in 
evidence  against  the  assignee  must  be  so 
framed  as  to  show  they  were  made  before 
the  transfer,  and  are  admissible  as  taavioj: 
been  made  against  interest  at  the  time  they 
were  made,  and  the  Judge  himself  must  de- 
termine the  question  of  their  admlssibilltj. 
and  not  leave  it  to  the  Jury  to  determine 
when  they  were  made.  If,  on  the  evidence. 
It  be  left  In  doubt  whether  the  declarations 
were  made  before  or  after  the  transfer,  tliey 
must  be  excluded."  Abbott  ^Mal  £^-  P-  ^7. 
i  32;  Vrooman  v.  King,  36  N.  T.  477.  At 
no  time  during  the  trial  of  the  cause,  as 
shown  by  the  transcript  of  record,  did  ap- 
pellant attempt  to  prove  declarations  or  ad- 
missions of  J.  E.  Wright,  or  lay  any  founda- 
tion for  the  admission  of  such  testimony;  and 
the  trial  court  held  that  the  testimony,  as 
offered,  was  incompetent  and  the  holding 
of  the  court  was,  in  our  opinion,  correct 

The  second  assignment  of  error  Is  that  the 
court  erred  in  giving  the  special  instructions 
asked  for  by  the  appellee.  There  are  no  ex- 
ceptions taken  to  the  Instructlona  given  by 
the  court  to  the  Jury  of  its  own  motion.  At 
the  conclusion  of  the  court's  instructions  the 
court  was  asked  by  Mr.  Gilbert  to  histnict 
the  Jury  as  follows:  "Mr.  Gilbert  (attorney 
representing  appellee):  We  ask  the  court 
to  instruct  the  Jury  that  at  the  time— that  In 
1895— a  Mississippi  Choctaw  was  not  qoall- 
fied  to  hold  land  In  the  Choctaw  and  Chick- 
asaw Nation.  The  first  time  a  Mississippi 
Choctaw  was  ever  recognized  as  having  any 
right  in  the  Indian  Territory  was  by  the  art 
of  congress  of  June  28,  1898;  and  we  ask  the 
court  to  Instruct  the  Jury  that  prior  to  that 
time  a  Mississippi  Choctaw  Indian  bad  no 
right  to  hold  land  as  a  member  of  the  C!hoc- 
taw  or  Chickasaw  Nation,  or  tribe  of  Indiana, 
in  the  Indian  Territory.  Mr.  Holding  (attor- 
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ney  for  appellee):  We  ask  the  court  to  In- 
struct the  Jury  that  In  1830  the  Mississippi 
CboctawB  were  all  recognized.  The  Court: 
I  recollect  a  little  about  It,  because  when  I 
wrote  the  general  opinion  that  I  gave  In  these 
citizenship  cases  I  went  through  every  treaty 
from  1784  down,  and  read  every  one  of  them, 
and  at  that  time  I  was  pretty  familiar,  but 
I  have  been  annoyed  so  much  in  trying  law- 
suits since  that  time  that  I  have  nearly  for- 
gotten everything  I  knew  of  that  question. 
But  my  recollection  at  that  time  there  were 
conditions;  they  bad  got  to  sell  their  lands 
and  come  to  this  country;  and  that  this  pro- 
vision in  the  Curtis  act  Is  the  first  provision 
giving  that  recognition.  If  be  is  now  an 
Indian,  he  can  bold.  Mr.  Gilbert:  Tbe 
court,  tben,  instructs  the  Jury  that  prior  to 
June  28,  1888,  a  Mississippi  Choctaw  had 
no  right  to  hold  land  in  tbe  Indian  Territory? 
The  Court:  That  is  correct,  I  think.  Mr. 
Glll>ert:  Now,  we  ask  the  court  to  Instruct 
the  Jury  that  in  1893  Eugene  F.  Ikard  made 
a  rental  .contract  with  James  E.  Wright,  and 
that  in  1895  his  Interest  in  that  contract  was 
sold  to  John  Ikard;  that  the  only  interest 
that  Eugene  F.  Ikard  could  sell  was  the  In- 
terest he  beld  under  the  contract,  and  could 
convey  no  Interest  which  would  militate 
against  tbe  Interest  of  his  landlord,  James 
G.  Wright.  The  Court:  No  doubt  about 
that  as  a  legal  proposition.  Mr.  Gilbert:  We 
also  ask  the  court  to  instruct  the  Jury  that. 
If  the  piaintlil  in  this  case  purchased  this 
land  from  James  E.  Wright,  that  those  who 
had  formerly  claimed  under  James  E.  Wright 
became  the  tenants  of  the  plaintiff  In  this 
case.  Tbe  Court:  That  is  true,  unless  the 
defendant  had  purchased,  from  James  E. 
Wright  himself,  Wright's  title,  previously. 
If  be  bad,  then  be  had  a  right  to  it,  pro- 
vided he  was  an  Indian.  (To  all  of  tbe 
special  instructions  asked  by  plaintiff  and 
given  by  tbe  court  the  defendants  then  and 
there.  In  open  court  duly  excepted.)"  The 
court,  by  these  special  instructions,  held.  In 
substance,  that  tbe  act  known  as  the  "Cur- 
tis Act,"  of  June  26,  1898,  was  the  first  law 
to  recognize  the  rights  of  Mississippi  Choc- 
taw Indians  to  bold  lands  in  the  Choctaw 
and  Chickasaw  Nations.  The  citizenship  of 
the  defendant  was  an  issue  in  this  case,— 
made  such  by  the  complaint  and  the  answer. 
If  up  to  June  28,  1898,  the  Mississippi  Choc- 
taws  were  without  warrant  of  law  to  hold 
lands  in  tbe  Choctaw  and  Chickasaw  Na- 
tions as  citizens  thereof,  and  stood  on  the 
same  footing  with  reference  to  those  lands 
as  other  foreign  citizens  to  said  natk>n,  the 
claim  of  the  defendant  that  he  purchased 
these  lands  could  not  in  any  sense  avail  him, 
if  such  purchase  was  prior  to  1898;  and  the 
evidence  shows  and  the  pleadings  show  that, 
if  any  purchase  or  attempted  purchase  was 
made  by  defendant  of  Wright  of  these  prem- 
ises, the  same  was  made  some  time  in  1895. 
Tbe  Curtis  law  provides  as  follows:  "Said 
commissloD  [meaning  the  commission  to  the 


'Five  Civilized  Tribes]  shall  have  anthorUjr 
to  determine  tbe  Identity  of  Choctaw  Indians, 
claiming  rights  in  the  Choctaw  lands,  under 
article  14  of  the  treaty  between  the  United 
States  and  the  Choctaw  Nation,  concluded 
September  27,  1830,  and  to  that  end  they 
may  administer  oaths  and  perform  all  other 
acts  necessary  thereto,  and  make  report  to 
the  secretary  of  the  interior."  30  Stat  603, 
S  21  (Ind.  T.  Ann.  St  1899,  g  57zll).  And 
this  provision  is  followed  by  the  further  pro- 
vision that  all  rolls  made  up  of  Mississippi 
Choctaws  shall  be  subject  to  tbe  final  super- 
vision and  approval  of  the  secretary  of  the  in- 
terior, and  shall  become  final  only  when  ap- 
proveid  by  blm.  And  in  1900  congress  passed 
the  further  act  in  reference  to  the  Choctaw  and 
Chickasaw  Nations,  which  seem  to  authorize 
the  Mississippi  Choctaws  to  participate  In 
tbe  distribution  of  the  lands  in  tbe  Choctaw 
and  Chickasaw  Nations,  as  follows:  "That 
said  commission  shall  continue  to  exercise 
all  the  authority  hereunto  conferred  on  It  by 
law.  But  It  shall  not  receive,  -  consider  or 
make  any  record  of  any  application  of  any 
person  for  enrollment  as  a  member  of  any 
tribe  in  the  Indian  Territory,  who  has  not 
been  a  recognized  citizen  thereof,  and  duly 
and  lawfully  enrolled  or  admitted  as  such, 
and  its  refusals  of  such  applications  shall  be 
final  when  approved  by  the  secretary  of  the 
Interior;  provided,  that  any  MIssISBlppl  Choc- 
taw, duly  identified  as  such  by  the  United 
States  commission  to  the  Five  Civilized 
Tribes,  shall  have  the  right  at  any  time 
prior  to  the  approval  of  the  final  rolls  of 
the  Choctaws  and  Chiclcasaws  by  the  secre- 
tary of  the  interior,  to  make  settlement  with- 
in the  Choctaw-Chickasaw  country,  and  on 
proof  of  the  fact  of  bona  fide  settiement 
may  be  enrolled  by  the  said  United  States 
commission  and  by  the  secretary  of  the  in- 
terior as  Choctaws  entitled  to  enrollment" 
31  Stat  230.  It  would  seem  from  this  that 
a  Mississippi  Choctaw,  prior  to  this  time, 
who  had  not  been  on  the  rolls  of  the  Choctaw 
Nation  as  such  citizen,  could  only  obtain  tbe 
right  to  be  placed  upon  such  roils,  and  the 
benefits  to  be  derived  therefrom  by  par- 
ticipating in  the  division  of  the  lands  be- 
longing to  said  nations,  by  going  before  the 
commission  and  making  certain  proof,  and 
then  being  admitted  to  enrollment  And  the 
whole  question  in  this  case  was  a  question 
for  the  Jury  to  decide,  under  tbe  instructions 
of  the  court, — as  to  whether  or  not  this  man 
was  in  1805,  and  prior  to  the  purchase  of 
these  lands  by  the  plaintiff,  duly  enrolled 
as  a  citizen  of  the  Choctaw  Nation.  The 
court's  instructions  say,  if  he  was,  then  be 
would  have  the  right  to  purchase  and  to 
hold  these  lands  as  such  purchaser;  if  he 
was  not  on  such  roll,  he  would  have  no  such 
right  snd  could  not  become  such  purchaser 
of  the  premises.  We  think  that  the  histruc- 
tlou  of  tbe  court  stated  the  law,  and,  while 
its  form  might  be  objectionable,  no  ezcep- 
tion  is  taken  to  It      ^  g,^,^^^  ^^  GoOgle 
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Tbe  third  error  complained  of  ia  that  the 
court  erred  In  refusing  to  Instruct  the  Jury 
that  the  Mississippi  Choctaws  were  recog- 
nized in  1830.  This  contention,  for  reasons 
heretofore  stated,  is  certainly  not  good. 
There  was  no  error  on  the  part  of  the  court 
In  refusing  to  give  the  Instruction  requested 
by  the  appellant.  And  there  being  no  error 
found  in  the  whole  case,  there  is  no  error 
on  the  part  of  the  court  in  overruling  de- 
fendant's motion  for  a  new  trial. 

The  decision  of  the  lower  court;  and  Judg- 
ment therein.  Is  affirmed. 


GLOVER  et  al.  v.  PITZPATRIOK  et  aL 

(Court  of  Appeals  of  Indian  Territory.     Sept. 

25,  1902.) 

MORTOAGE3  —  CONVEYANCB  OF  BQUITT  OF 
REDEMPTION— CONSIDERATION  —  OITION  TO 
REPURCHASE  — AGREEMENT  FOR  DISPOSI- 
TION OP  RENT— VALIDITY. 

1.  A  conreyance  to  a  mortgagee  by  a  mort- 
gagor of  his  equity  of  redemption  in  considera- 
tion of  the  indebtedness  secured  by  the  mort- 
gage is  supported  by  a  valid  consideration. 

2.  Wiiere  a  conveyance  to  a  mortgagee  by  a 
mortgagor  of  his  interest  in  the  mortgaged 
property  is  made  pending  a  suit  for  the  fore- 
closure of  the  mortgage,  which  suit  is  thereafter 
dismissed,  a  contention  that  the  dismissal  of  the 
snit  canceled  the  mortgage,  and  makes  the  deed 
a  conveyance  of  something  more  than  the  mort- 
gagor's equity  of  redemption,  is  without  merit. 

3.  Pending  foreclosure  the  mortgagor,  an  in- 
solvent, conveyed  his  equity  of  redemption  to 
the  mnrtpngee,  and  the  suit  was  thereafter  dis- 
missed. The  Indebtedness  was  admittedly  greater 
than  the  value  of  the  mortgaged  property.  The 
parties,  after  the  conveyance,  made  a  contract 
which  gave  to  the  mortgagor  an  option  to  re- 
pnrcha&c  the  property  within  four  years  at  a 
fixed  sum.  Held  not  to  render  the  conveyance 
fraudulent  aa  against  other  creditors  of  the 
mortgagor. 

4.  The  parties  also  contracted  for  the  collec- 
tion and  disposition  of  the  rents  of  the  property 
during  the  time  of  tbu  mortgagor's  option  to 
repurchase,  and  agreed  that  the  mortgagor 
should  receive  25  per  cent,  of  the  rents  so  re- 
ceived. Held  not  to  render  the  conveyance 
fraudulent  as  to  other  cfeditora  of  the  mort- 
gagor. 

Appeal  from  the  United  States  court  for  the 
Southern  district  of  the  Indian  Territory;  be- 
fore Justice  Hosea  Townsend,  June  10,  1001. 

Suit  by  B.  F.  Olover  &  Son  and  others 
against  Theo.  Fitzpatrick  and  others.  From 
a  decree  for  defendants,  plahitlffs  appeal. 
Affirmed. 

This  Is  an  equitable  action  brought  by  ap- 
pellants, all  Judgment  creditors  of  Carey  & 
Fitzpatrick,  against  Theo.  Fitzpatrick,  Maria 
Fitzpatrick,  and  R.  li.  McDonald  &  Co.,  ap- 
pellees, praying  for  the  cancellation  of  a  deed 
from  Fitzpatrick  and  wife  to  John  I.  McDon- 
ald, conveying  two  lots  and  a  two-story  brick 
building  In  the  town  of  Chlckasha,  Ind.  T. 
Prior  to  the  Institution  of  this  action,  Carey  & 
Fitzpatrick,  a  partnership  composed  of  J.  H. 
Carey,  Theo.  Fitzpatrick,  and  Maria  Fitzpat- 
rick, were  engaged  In  the  mercantile  business 
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at  Chlckasha,  and  had  become  Indebted  to 
Tarioua  persons.— among  them,  B.  Ik  McDon- 
ald &  Co.,  of  St.  Joseph,  Mo.  In  December, 
1895,  Theo.  Fitzpatrick  executed  bis  note  to 
McDonald  &  Co.  for  |8,000,  secured  by  mort- 
gage on  the  property  in  controversy.  In  Feb- 
ruary, 1896,  the  appellants  obtained  their  Judg- 
ments against  Carey  &  Fitzpatrick,  aggregat- 
ing over  $3,000,  upon  which  executions  were 
duly  issued,  and  returned  nulla  bona.  In  Au- 
gust, 1807,  proceedings  were  instituted  by  Mc- 
Donald &  Co.  against  J.  H.  Carey  and  Fitz- 
patrick and  wife  for  the  amount  of  their 
claim,  and  to  foreclose  the  mortgage  above 
mentioned.  On  October  10,  1808,  the  follow- 
ing order  was  entered  In  the  foreclosure  suit: 
"On  this  10th  day  of  October,  1808,  came  on 
this  cause  to  be  heard,  whereupon  came  Tbea 
Fitzpatrick  and  Maria  Fitzpatrick,  by  their 
counsel,  and  answered,  but  came  J.  H.  Carer 
wholly  not  Whereupon,  It  appearing  to  the 
court  that  said  cause  had  been  settled  as  to 
Theo.  Fitzpatrick  and  Maria  Fitzpatrick.  the 
said  cause  is  hereby  dismissed  as  to  said 
Theo.  and  Maria  Fitzpatrick,  and  Judgment  Is 
hereby  rendered  against  J.  H.  Carey  for  the 
sum  of  three  thousand  seven  hundred  and 
twenty-four  dollars.  •  •  •"  On  October  7, 
1898,  Fitzpatrick  and  wife  executed  their  war- 
ranty deed  to  McDonald  &  Co.,  conveybig  the 
premises  covered  by  the  mortgage  aforesaid 
and  In  controversy  in  this  suit,  and  on  the 
next  day,  October  8th,  the  following  contract 
was  entered  hito  between  the  parties  to  the 
deed:  "This  agreement,  made  and  entered 
Into  by  and  between  John  I.  McDonald,  party 
of  the  first  part,  and  Theo.  Fitzpatrick  and 
Maria  Fitzpatrick,  parties  of  the  second  part, 
witnesseth  that  whereas  the  parties  of  the 
second  part  have  this  day,  in  consideration  of 
the  sum  of  five  thousand  dollars,  conveyed  to 
the  party  of  the  first  part  that  certain  brick 
building  located  In  the  town  of  Chlckasha, 
Indian  Territory,— said  building  being  fifty  by 
ninety  feet,  two  stories  high,  and  located  on 
lots  seven  (7)  and  eight  (8)  in  block  forty-five 
(45)  of  the  original  town  plat  of  Chlckasha. 
Indian  Territory;  whereas,  the  parties  of  the 
second  part  desire  to  reserve  the  right  to  re- 
purchase said  building,  on  behalf  of  M.  U. 
Beavers,  at  any  time  within  a  period  of  four 
years  from  the  execution  of  this  agreement: 
It  is  therefore  understood  and  agreed  by  and 
between  the  party  of  the  first  part  and  the 
parties  of  the  second  part  that  the  said  M. 
M.  Beavers  shall  have  the  option  of  purchas- 
ing said  building  at  any  time  within  the  period 
of  four  years  upon  the  payment  of  five  thou- 
sand dollars  cash  In  hand  to  the  said  John  L 
McDonald:  provided,  the  net  amount  of  rents 
realized  by  the  said  John  I.  MbDonaid  out  of 
said  building,  after  the  payment  of  all  ex- 
penses necessarily  Incurred,  repairs,  insurance, 
and  the  part  hereafter  stlpolated  to  go  to  the 
parties  of  the  second  part  and  less  the  bi- 
terest  on  the  said  five  thousand  dollars,  shall 
be  applied  as  a  credit  on  said  five  thousand 
dollars,  and  the  said  party  shall  at  any  ttane 
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Tvltbln  four  yean  have  a  right  to  parcbaBe 
said  Building  upon  the  payment  of  said  sum 
of  five  thousand  doUars,  less  said  net  amount, 
after  deducting  interest  on  the  Ave  thousand 
doUars,  at  eight  per  cent,  repairs,  insurance, 
and  necessary  expenses.  It  la  further  under- 
stood and  agreed  that  if,  under  any  proTlsion 
permitting  the  acquiring  of  tide  to  town  lots 
In  the  Indian  Territory,  It  should  become 
necessary  to  purchase  tlie  lots  upon  which 
said  building  is  located  from  the  tribe  of  In- 
dians, in  that  event  the  said  John  L  McDonald 
shall  purchase  said  lots,  the  same  shall  be 
conreyed  to  him,  and  the  amount  paid  by 
him  shall  be  charged  out  of  said  rents,  and 
be  considered  as  a  part  of  the  necessary  ex- 
penses hereinbefore  mentioned;  and  if  the 
said  M.  M.  Bearers  shall  exercise  the  said 
option  to  repurchase  within  four  yeaAi,  as  pro- 
Tided  by  this  agreement,  he  shall  hare  the 
right  to  a  reconveyance  of  the  said  lots  so 
acquired,  as  well  as  the  buildings  thereon  lo- 
cated. It  is  further  understood  and  agreed 
that  the  party  of  the  first  part  is  to  be  under 
no  liability  for  loss  or  damage  to  said  build- 
ing during  said  time,  or  of  its  destruction  by 
Are,  so  as  to  prevoit  the  exercise  of  option  of 
purchase  herein.  It  is  further  understood  and 
agreed  that  said  building  shall  be  kept  Insured 
In  one  or  more  good  and  reliable  companies. 
If  such  Insurance  can  be  obtained,  and  that 
the  amounts  so  paid  for  such  insurance  shall 
be  deducted  from  the  rents  collected.  The 
amount  of  Insurance  carried  shall  not  exceed 
the  sum  of  five  thousand  dollars.  It  Is  fur- 
ther imderstood  and  agreed  that  twenty-five 
per  cent  of  the  rents  collected,  after  deduct- 
ing all  necessary  expenses,  Insurance,  etc.,  as 
above  mentioned,  shall  be  paid  to  the  parties 
of  the  second  part  and  the  remainmg  seventy- 
five  per  cent  shall  be  paid  to  the  party  of 
the  first  part  These  iiayments  shall  be  made 
as  the  rents  are  collected  by  persons  to  be 
agreed  upon  by  the  parties  of  the  first  part 
and  second  part.  It  is  further  understood 
and  agreed  that  the  Insurance  herein  provided 
for  shall  be  payable  to  John  I.  McDonald,  but 
in  case  of  loss  the  amoimt  realized  on  such 
insurance  shall  be  credited  upon  the  amount 
which  M.  M.  Beavers  Is  required  to  pay  to  re- 
purchase." On  the  trial  It  was  agreed  that 
at  the  time  the  deed  above  mentioned  was 
executed  the  property  conveyed  was  worth 
$5,500.00,  and  that  the  sum  of  $1,418.00  had 
been  collected  as  rent  of  which  twenty  five 
per  cent  had  been  paid  to  Theo.  FItzpatrIck 
and  wife,  in  accordance  with  said  agreement. 
The  case  was  tried  before  the  court,  which 
found  the  law  to  be  as  follovra:  "In  the 
consideration  of  the  briefs  In  this  case,  It 
appears  to  me  that  the  counsel  for  the  plain- 
tiffs have  entirely  misapprehended  the  force 
and  effect  of  the  conveyance  made  by  Theo- 
dcnre  and  Maria  FItzpatrIck  to  John  L  Mc- 
Donald, for  R.  Xi.  McDonald  &  Co.,  on  the 
7tb  day  of  October,  1888.  PlalntlfTs'  coun- 
sel treat  this  conveyance  as  an  absolute  con- 
veyance of  the  property,  disregarding  entire- 


ly the  fact  that  this  property  bad  been  al- 
ready mortgaged  In  December,  1885,  and 
before  the  time  that  Oarey  &  FItzpatrIck 
were  Insolvent  for  the  sum  of  eight  thou- 
sand dollars,  when  the  sole  and  only  effect 
of  the  conveyance  of  October  7,  1898,  was. 
to  convey  the  equity  of  redemption,  and  the 
relinquishment  of  the  dower  of  Maria  FItz- 
patrIck. The  mortgagees  then  entered  Into 
possession,  and  thereby  became  the  absolute 
owners  of  the  property,  .and,  as  appears  from 
the  consideration  In  the  deed,  for  a  much 
less  amount  than  that  called  for  by  the 
mortgage.  The  creditors  in  this  case,  being 
creditors  of  Oarey  &.  FItzpatrIck,  could  under 
no  circumstances  sustain  any  Injury  by  the 
conveyance  of  this  equity  of  redemption  to 
McDonald  &  Oo.,  so  long  as  the  full  value 
of  the  property  was  credited  upon  the  note 
and  mortgage.  The  mortgage  being  an  ab- 
solute and  bona  fide  Indebtedness,  and  the 
agreed  statement  of  facts  showing  the  progp- 
erty  to  be  much  less  In  value  than  the 
amount  of  the  note  and  mortgage,  the  con- 
veyance of  this  equity  of  redemption,  and 
placing  the  whole  title  in  McDonald  &  Co., 
could  in  no  way  cause  the  plaintiffs  to  sus- 
tain any  loss.  Mr.  Bump,  on  Fraudulent 
Conveyances,  says:  "By  operation  of  law, 
and  without  any  special  agreement  of  the 
parties  on  the  subject'  such  a  conveyance 
'effects  a  discharge  of  the  mortgage  debt, 
either  wholly  if  the  estate  Is  sufficient  or 
pro  rata  if  of  less  value  than  the  amount 
due.  To  make  such  .a  transaction  a  volun- 
tary conveyance  as  against  creditors,  the  es- 
tate must  be  of  greater  value  than  the  debt.' 
Citing  authorltfes.  And  it  is  held  In  Oohn  v. 
Hoffman,  45  Ark.  376,  that  the  mortgagee's 
title  dates  from  Its  inception,  and  the  effect 
of  such  a  conveyance  Is  to  extinguish  the 
equity  of  redemption.  If  this  view  Is  cor- 
rect— and  I  am  convinced  In  my  own  mind 
that  It  Is, — ^then  there  Is  nothing  in  the  plain- 
tiffs' contention.  It  appears  to  me  that  the 
plaintiffs  have  wholly  lost  sight  of  the  fact 
that  the  mortgage  had  never  been  satisfied, 
and  a  mortgagee  In  possession  after  condi- 
tion broken  Is  not  obliged  to  sell  the  prop- 
erty, and  if  he  remain  In  possession  his  pos- 
session Is  not  wrongful;  but  when,  as  In  this 
case,  the  mortgagor  has,  by  a  conveyance, 
released  the  equity  of  redemption,  and  the 
full  value  of  the  property  has  been  credited 
upon  the  mortgage  debt,  the  mortgagor  nor 
none  of  his  creditors  are  In  any  attitude  to 
make  complaint.  Their  rights  have  not  been 
Impaired  or  Injured  by  the  transaction,  and 
when  that  conveyance  was  made,  and  its  ef- 
fect being  to  place  the  whole  title  In  the 
mortgagee,  and  to  take  effect  from  the  In- 
ception of  the  mortgagee's  title,  and  the 
mortgagee  being  placed  In  possession,  as 
shown  by  the  agreed  statement  of  facts,  the 
mortgagee  had  the  unquestioned  right  to 
make  any  disposition  of  the  property  as  he 
saw  fit.  Hence,  to  Impound  the  rents  and 
profits  of  this  property,  and  tie  the  same  up 
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In  the  bands  of  a  receiver,  was  wrong,  and 
the  same  must  be  turned  over  to  McDonald 
&  Co.;  and  the  receiver  Is  therefore  hereby 
discharged,  and  the  bill  dismissed,  and  the 
title  of  defendants  quieted  as  prayed  for  In 
•  their  cross-bill,  and  the  defendants  recover 
their  costs  against  the  plaintiffs,  to  be  tax- 
ed." Judgment  was  rendered  in  accordance 
with  the  above  findings,  motion  for  new  trial 
filed  and  overruled,  and  the  cause  regularly 
appealed  to  this  court 

Davidson  &  Riddle,  for  appellants.  Led- 
better  &  Bledsoe,  for  appellees  McDonald  & 
Co. 

CLAYTON,  J.  (after  stating  the  facts). 
Several  propositions  are  assigned  as  error 
In  this  case,  but  they  all  grow  out  of  and 
rest  upon  the  holding  of  the  court  below 
that  the  transfer  from  the  Fitzpatrlcks  to 
McDonald,  dated  October  7,  1898.  taken  in 
oennection  with  the  agreement  executed  the 
next  day,  operated  as  a  conveyance  of  the 
equity  of  redemption,  and  vested  In  McDon- 
ald &  Co.  absolute  title  to  the  property  In 
controversy.  Fitzpatrick  had  been  for  a  long 
time  Indebted  to  McDonald  &  Co.,  and  the 
Indebtedness  was  secured  by  a  mortgage  on 
the  property  in  controversy,  the  validity  of 
which  is  not  questioned  In  this  suit  Fore- 
closure proceedings  were  instituted,  and  dur- 
ing the  pendency  of  that  suit  the  mortgagor 
conveyed  his  equity  of  redemption  to  the 
mortgagee;  the  consideration  undoubtedly 
being  the  indebtedness  theretofore  existing 
between  the  parties,  secured  by  the  mort- 
gage referred  to.  And  this  is  a  valid  con- 
sideration for  a  deed. 

Considerable  stress  is  laid  by  appellants 
upon  the  contention  that  the  dismissal  of 
the  foreclosure  suit  operated  as  a  cancella- 
tion of  the  mortgage,  and  therefore  that  the 
claim  of  appellees  that  the  deed  was  only 
a  conveyance  of  the  equity  of  redemption 
falls.  But  appellants  lose  sight  of  the  fact 
that  the  foreclosure  suit  was  not  dismissed 
antil  after  the  execution  and  delivery  of  the 
deed;  and,  if  the  deed  be  valid,  it  made  the 
title  of  the  mortgagee  to  the  mortgaged 
property  absolute,  and  there  was  nothing 
left  in  the  foreclosure  suit  to  be  adjudicated. 

The  only  question  in  the  case,  therefore. 
Is,  was  the  deed  from  Fitzpatrick  to  McDon- 
ald, of  date  October  7th,  taken  In  connec- 
tion with  the  agreement  of  October  8th, 
fraudulent  as  against  the  creditors  of  Fitz- 
patrick? There  is  nothing  in  the  deed  itself 
from  which  any  fraudulent  intent  can  be  In- 
ferred. But  the  agreement  of  October  8th 
is  somewhat  suspicious.  It  Is  not  made  to 
appear  from  the  record  who  M.  M.  Beavers 
Is,  nor  what  Interest  if  any,  he  had  in  the 
controversy;  but,  to  put  the  case  in  the 
strongest  light  for  appellants,  let  it  be  as- 
sumed that  he  was  the  agent  of  Fitzpatrick, 
and  secured  the  option  to  repurcliase  for 
him.  So  long  as  a  debtor  acts  in  good  faith, 
be  may  make  any  disposition  of  bis  property 


he  sees  fit  Fitzpatrick  was  admittedly  in- 
solvent He  had  been  indebted  to  McDon- 
ald &  Oo.  for  several  years  in  tbe  sum  of 
$8,000,-12,500  more  than  tbe  agreed  value 
of  the  property  in  controversy.  He  also  was 
largely  indebted  to  other  parties,  and  to  se- 
cure McDonald  &  Co.^  his  largest  creditor, 
he  executed  a  mortgage  to  them  on  property 
less  in  value  than  tbe  amount  of  their  claim. 
This  mortgage  was  not  paid  at  maturity, 
and  suit  was  brought  to  foreclose  it  There 
is  no  question  as  to  the  validity  of  tbe  claim 
of  McDonald  &  Co.,  and  they  bad  undoubt- 
edly the  right  to  the  satisfaction  of  their 
mortgage.  This  they  could  do  in  any  way 
they  might  desirQ,  so  long  as  the  transadloD 
be  not  fraudulent  "A  mere  parol  agreement 
that  tbe  debtor  may  repurchase  the  property 
whenever  he  is  able  will  not  vitiate  the 
transfer,  if  no  substantial  interest  is  there- 
by reserved."  Bump,  Fraud:  Conv.  1&4. 
Nor  do  we-  think  that  tbe  agreement  that 
25  per  cent  of  the  rents  should  be  paid  to 
the  grantor  vitiates  the  sale.  The  only  at- 
tempt to  explain  this  provision  Is  In  tbe 
answer  of  McDonald,  wherein  It  is  stated 
that  this  was  merely  a  matter  of  charity. 
There  is  nothing  to  prevent  a  creditor  from 
being  charitable  to  an  insolvent  debtor,  after 
his  claim  has  been  paid;  and.  If  the  trans- 
fer be  valid  and  for  a  sufiScient  considera- 
tion, the  charity  of  the  creditor  wUl  not  ren- 
der It  void.  "It  is  not  •  •  •  eveiy  ben- 
efit conferred  upon  a  debtor  that  renders  a 
transfer  fraudulent  but  only  such  as  are 
given  in  prejudice  of  the  legal  rights  of 
creditors.  Strict  and  inexorable  as  tbe  law 
is  upon  the  subject  of  frauds.  It  does  not  re- 
quire that  a  purchaser  shall  either  ignore  or 
abrogate  the  impulses  of  natural  aifectioa, 
or  of  sympathy  towards  the  unfortunate  If 
the  transfer  is  valid  and  In  good  faith,  there 
is  no  principle  of  the  common  law  or  con- 
struction of  the  statute  which  prevents  tbe 
grantee  from  aiding  the  debtor  or  his  fam- 
ily, or  disposing  of  his  own  as  he  pleases." 
Bump,  Fraud.  Conv.  197.  It  is  true  that 
the  conveyance  in  this  case  placed  tbe  prop- 
erty of  the  Insolvent  beyond  the  reach  of 
his  other  creditors.  But  the  claim  of  M^ 
Donald  &  Co.  was  Just  They  did  not  seek 
to  take  more  property  than  would  fairly 
cover  their  daim,  and  the  fact  that  other 
creditors  would  lose  their  claims  did  not  de- 
prive McDonald  &  Co.  of  the  right  to  resort 
to  every  lawful  means  to  secure  theirs. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  court  below  Is  afllrmed. 


DENNBB  V.  McCOY. 

(Court  of  Appeals  of  Indian  Territory.    Sept 

2j>.  1902.1 

APPEAL      FROM      COMMISSIONSR-3      COUBT- 

AMOUNT     IN     CONTROVERSY  —  AMOUNT    Ot 

JUDGMENT— JURY    TRIAL— WAIVKK. 

1.  Const  U.  S.  Amend.  7,  preserving  the  right 

of  trial  by  Jury  in  suits  at  common  law  when 
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*the  Talne  in  controTeny**  exceeds  |20,  entitles 
a  plaintiff  in  an  action  for  attorney's  fees  ex- 
ceeding ^20  to  an  appeal  from  a  judgment  of 
the  commissioner's  court  for  defendant  for  coata, 
notwithBtandine  Act  Marcli  1,  1895  (28  Stat. 
693)  Ind.  T.  Ann.  St.  1899,  c.  3,  which  pro- 
vides that  no  appeal  shall  be  allowed  from  a 
commissioner's  court  in  civil  cases  when  "the 
amount  of  the  judgment,  exclusive  of  costs," 
does  not  exceed  $20;  the  right  of  appeal  de- 
pending on  the  amount  in  controversy,  and  not 
on  the  amount  of  the  judgment  appealed  from. 
2.  A  party  waiving  a  jury  in  the  commission- 
er'a  court  does  not  thereby  waive  his  right  to  a 
jury  trial  on  appeal. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Hoaea  Townsend.  May  26, 1900. 

Action  by  B.  S.  Dennee  against  N.  H.  Mc- 
Coy. From  an  order  dismissing  plaintiff's 
appeal  from  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

C.  L.  Herbert,  J.  C.  Graham,  and  W.  D 
Gibbs,  for  appellant  Thos.  Norman,  for  ap- 
pellee. 

RAYMOND,  J.  The  plaintlfT,  R.  S.  Den- 
nee, brought  his  suit  before  a  United  States 
commissioner  in  the  Southern  district  of  the 
Indian  Territory,  and  filed  a  complaint  there- 
in on  November  8,  189S,  as  follows:  "In 
the  United  States  Commissioner's  Court  for 
the  Indian  Territory,  Southern  District  of  the 
Indian  Territory,  at  Ardmore.  The  petition 
of  R.  Stewart  Dennee,  a  citizen  of  the  United 
States,  domiciled  in  Ardmore,  Southern  dis- 
trict, Indian  Territory,  respectfully  repre- 
sents that  Nelson  H.  McCoy,  also  a  citizen 
of  the  United  States,  domiciled  in  the  town, 
district,  and  territory  aforesaid,  is  Justly  and 
truly  indebted  to  him  in  the  full  sum  of  two 
hundred  and  thirty-nine  dollars  ($239),  with 
judicial  interest  from  the'  27th  day  of  April, 
1887.  for  this,  to  wit:  (1)  Petitioner  alleges: 
As  an  attorney  he  was  employed  by  the  said 
N.  H.  McCoy  to  defend  him  in  suit  No.  2,343, 
entlUed  'J.  A.  Blvlns  et  al.  vs.  N.  H.  Mc- 
Coy* on  the  docket  of  the  United  States  court, 
Indian  Territory,  Southern  district  which 
said  record  is  made  a  part  hereof,  and  in  all 
tilings  said  defense  was  successful  for  the 
purposes  of  said  McCoy,  and  the  professional 
services  so  rendered  by  said  petitioner  were 
well  worth  the  sum  of  seventy-five  dollars, 
and  that  said  sum  is  due  and  unpaid.  (2) 
Petitioner  further  alleges  that  the  said  Mc- 
Coy employed  him  In  his  professional  ca- 
pacity to  defend  him,  said  McCoy,  in  suit 
No.  1,993,  entitled  'S.  M.  Stansbury  vs.  J.  J. 
Cliandler  et  al.'  <hi  the  docket  of  the  United 
States  court  Indian  Territory,  Southern  dis- 
trict which  said  record  is  made  a  part  here- 
of, wherein  the  sum  of  $820  and  upwards 
was  Involved,  and  the  making  of  said  de- 
fense Is  well  worth  the  sum  of  10  per  cent 
on  the  amount  in  question,  to  wit  the  sum 
of  $82,  and  that  said  amount  is  due  and  un- 
paid.   (3)  Petitioner  further  alleges  that  said 
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McCoy  employed  him  In  his  professional  ca- 
pacity to  defend  him,  said  McCoy,  in  suit 
No.  2,185.  entiUed  'S.  M.  Stansbury  vs.  J.  J. 
Chandler  et  al.'  on  the  docket  of  the  United 
States  court  Southern  district  Indian  Terri- 
tory, which  said  record  is  made  a  part  here- 
of, wherein  the  sum  of  $820  and  upwards 
was  involved,  and  the  making  of  said  defense 
is  well  worth  the  sum  of  10  per  cent  on 
the  amount  hi  question,  to  wit  the  sum  of 
$82,  and  that  said  sum  Is  due  and  unpaid. 
Petitioner  alleges  amicable  demand,  and  pay- 
ment refused.  Wherefore,  the  premises  con- 
sidered, plaintiff  prays  the  citation  of  the 
said  Nelson  H.  McCoy,  and,  after  due  pro- 
eeeOlngs  had,  be  have  judgment  against  the 
said  Nelson  H.  McCoy,  the  defendant.  In  the 
sum  of  two  hundred  and  thirty-nine  dollars 
($239),  with  Judicial  interest  from  the  27th 
day  of  April,  1897,  and  for  costs  and  general 
relief."  On  the  same  day  the  defendant  filed 
the  following  answer:  "Now  comes  the  de- 
fendant,  and  states  that  on  or  about  the 

day  of the  defendant  brought  an 

action  of  replevin  against  R.  S.  Dennee  to 
recover  certain  personal  property.  Said  Den- 
nee answered  and  set  up  the  same  identical 
facts  in  his  answer  which  he  now  advances 
as  the  grounds  of  this  action,  claiming  that 
said  services  were  performed  by  him  in  pay- 
ment of  the  mortgage  debt  which  was  the 
foundation  of  McCoy's  claim.  Plaintiff,  Mc- 
Coy, recovered  Judgment  in  his  favor,  from 
which  Judgment  said  Dennee  appealed,  and 
said  cause  is  now  pending  on  appeal  in  the 
United  States  court  at  Ardmore^  I.  T.,  and 
said  services  are  set  up  in  said  cause  as  a 
payment  of  said  mortgage  debt  The  serv- 
ices set  up,  in  the  one  case  as  a  defense  of 
payment  and  in  the  other  as  a  foundation 
of  plaintiff's  claim,  are  identical, — one  and 
the  sama  Afterwards,  to  wit  on  or  about 
the  day  of  ,  said  Dennee  Insti- 
tuted an  action  In  this  court  agahist  said 
Nelson  H.  McCoy,  based  upon  the  same  iden- 
tical facts  set  forth  In  his  complaint  in  this 
suit  Said  McCoy  answered  in  said  suit  and, 
upon  trial  of  said  cause,  plaintiff's  action 
was  dismissed  because  of  a  former  suit  pend- 
ing in  which  the  same  grounds  for  action 
were  set  up,— In  that  case  as  a  foundation  of 
a  claim,  in  the  case  before  that  case  as  a 
defense  of  payment  of  plaintiff's  (here  the 
defendant's)  claim.  Because  of  all  which 
the  question  of  a  former  suit's  pending  la 
now  res  adjudicate.  Defendant,  further  an- 
swering, denies  he  owes  the  plaintiff  the  sum 
sued  for,  or  any  part  thereof,  but  alleges 
the  truth  to  be  that  he  and  plaintiff  herein, 
at  the  time  the  several  suits  mentioned  In 
the  complaint  herein  were  filed,  were  In- 
timate associates;  that  defendant  voluntarily 
performed  many  acts  for  plaintiff.  Because 
of  those  services  voluntarily  performed  by 
defendant  herein  for  plaintiff,  the  plaintiff, 
in  return  thereto,  promised  and  agreed  to 
perform  his  services  in  the  suits  mentioned 
In  his  complaint  gratnltonsly,  and  wlthoE> 
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any  charge  to  defendant  herein.  Wherefore 
defeadant  says  he  does  not  owe  plaintiff  any- 
thing, and  he  asks  that  plaintiff  recover 
nothing,  and  that  defendant  recover  his 
costs  and  all  other  proper  and  suitable  re- 
lief." When  the  cause  came  on  for  hearing 
before  the  United  States  commissioner,  the 
plaintiff  waived  a  Jary,  and  the  cause  was 
heard  by  the  court,  who  rendered  a  Judg- 
ment against  the  plaintiff  for  costs  of  suit 
There  was  an  appeal  taken  by  the  plaintiff 
to  the  United  States  court  for  the  Southern 
district  of  the  Indian  Territory,  and  In  that 
court  the  defendant  flled  a  motion  to  dis- 
miss the  appeal  because  the  judgment  ap- 
pealed from  was  less  than  |20,  exclusive  of 
costs.  This  motion  was  by  13ie  court  sus- 
tained, and  an  appeal  was  taken  to  this 
court,  and  the  record  was  filed  here  August 
20,  1900.  The  only  question  presented  for 
our  consideration  Is  whether  or  not  the  trial 
court  erred  In  dismissing  the  appeal  of  ap- 
pellant 

Section  4  of  the  act  of  congress  approved 
March  1,  1S95  (chapter  3,  Ind.  T.  Ann.  St 
1899),  and  entitled  "An  act  to  provide  for 
the  appointment  of  additional  Judges  of  the 
United  States  court  In  the  Indian  Territory, 
and  for  other  purposes,"  among  other  things, 
provides:  "The  original  Jurisdiction  of  such 
commissioners  as  justices  of  the  peace  in 
civil  caises,  shall  in  all  those  classes  of  cases 
where  jurisdiction  is  by  this  act  conferred 
upon  the  United  States  court  in  the  Indian 
Territory,  be  exclusive,  where  the  amount 
or  value  of  the  demand,  or  of  the  property 
or  thing  in  controversy,  does  not  exceed  one 
hundred  dollars.  •  *  •  Appeals  may  be 
taken  to  the  United  States  court  In  the  In- 
dian Territory  in  said  districts  respectively 
from  the  final  judgment  of  said  commission- 
ers acting  as  justices  of  the  peace  In  all 
cases,  and  such  appeals  shall  be  taken  in 
the  manner  that  appeals  may  be  taken  from 
the  final  judgments  of  the  justices  of  the 
peace  under  the  provisions  of  chapter  91, 
Mansf.  Dig.  (chapter  41,  Ind.  T.  Ann.  St 
1899),  in  civil  cases,  and  chapter  46  (chapter 
20)  in  criminal  cases,  provided  that  no  ap- 
peal shall  be  allowed  In  civil  cases  where 
the  amount  of  the  judgment  exclusive  of 
costs  does  not  exceed  twenty  dollars."  28 
Stat  C&S.  The  seventh  amendment  to  the 
constitution  of  the  United  States  Is  as  fol- 
lows: "In  suits  at  common  law,  where  the 
valtie  in  controversy  shall  exceed  twenty  dol- 
lars, the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be 
otherwise  re-examined  in  any  court  of  the 
United  States  than  according  to  the  rules  of 
common  law."  Mr.  Black,  in  his  work  on 
Constitutional  Law,  in  discussing  this  amend- 
ment, on  page  511,  says:  "The  terms  'jury* 
and  'trial  by  jury'  are,  and  for  ages  have 
been,  well  known  in  the  language  of  the 
Jaw.  They  were  used  at  the  adoption  of  the 
constitution,  and  always,  it  Is  believed,  be- 
fore that  time,  and  almost  always  since,  in 


a  single  sense.  A  Jury  for  the  trial  of  a 
cause  was  a  body  of  twelve  m«n,  described 
as  upright  well-qualified,  and  lawful  men. 
disinterested  and  Impartial,  not  of  kin  nor 
personal  dependents  of  either  of  the  parties, 
having  their  homes  within  the  jurisdictional 
limits  of  the  court,  drawn  and  selected  by 
officers  free  from  all  bias  in  favor  of  or 
against  either  party,  duly  Impaneled  imder 
the  direction  of  a  competent  court,  swcm 
to  render  a  true  verdict  according  to  the  law 
and  the  evidence  given  them,  who,  after 
hearing  the  parties  and  their  evidence,  and 
receiving  the  instructions  of  the  court  r^- 
tlve  to  the  law  Involved  in  the  trial,  and  de- 
liberating, when  necessary,  apart  from  ail 
extraneous  inflaences,  must  return  their 
unanimous  vwdlct  uiwn  the  Issues  sub- 
mitted to  them."  Whenever  the  right  of 
trial  by  jury  la  preserved  and  guarantied 
by  the  constitution,  a  common-law  Jury  is 
meant;  and  at  common  law  a  jury  was  al- 
ways composed  of  12  men,— no  more,  no  less. 
The  supreme  court  of  the  United  States,  in 
the  case  of  Traction  Co.  r.  Hof,  174  U.  S.  i 
1,  19  Sup.  Ct  580,  43  L.  Ed.  873,  In  passing: 
upon  a  question  similar  to  this,  says:  "The 
trial  by  jury  allowed  by  the  seventh  section, 
of  the  act  of  March  1,  1823  (3  Stat  744),  In 
a  court  of  record,  in  the  presence  of  a  judge 
having  the  usual  powers  of  superintendiog 
the  course  of  the  trial,  Instructing  the  Jury 
on  the  law.  and  advising  them  on  the  facts, 
and  setting  aside  their  verdict  If,  in  his  opin- 
ion, against  the  law  or  the  evidence,  was 
undoubtedly  a  trial  by  jury  in  the  sense  of 
the  common  law  and  of  the  seventh  amend- 
ment to  the  constitution.  But  a  trial  by  a 
jury  before  a  justice  of  the  peace,  pursuant 
to  sections  15  and  16  of  the  act,  was  of 
quite  a  different  character.  Congress,  in 
regulating  this  matter,  might  donbUess  al- 
low cases  within  the  original  Jurisdiction 
of  a  justice  of  the  peace  to  be  tried  and  de- 
cided In  the  first  instance  by  any  specUIed 
number  of  persons  in  his  presence.  But  such 
persons,  even  if  required  to  be  twelve  in 
number,  and  called  a  'Jury,*  were  rather  in 
the  nature  of  special  commissioners  or  ref- 
erees. A  justice  of  the  peace,  having  no 
other  powers  than  those  conferred  by  con- 
gress on  such  an  officer  in  the  District  of 
Columbia,  was  not,  properly  speaking,  a 
judge,  or  his  tribunal  a  court;  least  of  all. 
a  court  of  record.  The  proceedings  before 
him  were  not  according  to  the  course  of  tbe 
common  law.  His  authority  was  created 
and  defined  by,  and  rested  upon,  the  acts  of 
congress  only.  The  act  of  1823,  in  permit- 
ting cases  before  him  to  be  tried  by  jury, 
did  not  require  him  to  superintend  tlie 
course  of  the  trial,  or  to  instruct  the  Jury  Id 
matter  of  law;  nor  did  it  authorize  him. 
upon  the  return  of  their  verdict  to  arrest 
judgment  upon  it,  or  to  set  it  aside,  for  any 
cause  whatever,  but  made  It  his  duty  to  en- 
ter judgment  upon  it  forthwith,  as  a  thing 
of  course.    A  body  of  men  so  ftee  from  js- 
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dldal  control  wag  not  a  common-law  Jury; 
nor  was  a  trial  by  tbem  a  trial  by  jury, 
within  the  meaning  of  the  seventh  amend- 
ment to  the  constitution.    It  was  no  more  a 
jury,    in    the   constitutional   sense,   thiin    It 
would  have  been  If  it  had  consisted,  as  has 
been  more  usual  In  statutes  authorizing  trials 
by  a  Jury  before  a  Justice  of  the  peace,  of 
less  than  twelve  men.    There  was  nothing, 
therefore,  either  In  the  constitution  of  the 
United  States  or  In  the  act  of  congress,  to 
prevent  facts  once  tried  by  such  a  Jury  be- 
fore a  Justice  of  the  peace  from  being  tried 
anew  by  a  constitutional  Jury  In  the  appe- 
late conrt    Upon  the  whole  matter,  our  con- 
clusion is  that  congress,  in  the  exercise  of 
Its  general  and  exclusive  power  of  legisla- 
tion ov^  the' District  of  Columbia,  may  pro- 
vide for  the  trial  of  civil  cases  of  a  moder- 
ate amount  by  a  Justice  of  the  peace,  or.  In 
his  presence,  by  a  Jury  of  twelve,  or  any  less 
number,  allowing  to  either  party,  where  the 
value  In  controversy  exceeds  twenty  dollars, 
the  right  to  appeal  from  the  Judgment  of  the 
Justice  of  the  peace  to  a  court  of  record,  and 
to  have  a  trial  by  Jury  in  that  court;    that 
congress,  in  every  case  where  the  value  In 
controversy  exceeds  five  dollars,  has  author- 
ized either  party  to  appeal  from  the  Judg- 
ment of  the  Justice  of  the  peace,  although 
entered  upon  the  verdict  of  a  Jury,  to  the 
supreme  court  of  the  District  of  Columbia, 
and  to  have. a  trial  by  Jury  in  that  coiurt; 
that  the  trial  by  a  Jury  of  twelve,  as  per- 
mitted by  congress  to  be  had  before  a  Jus- 
tice of  Uie  peace,  is  not,  and  the  trial  by 
Jury  In  the  appellate  court  Is,  a  trial  by  Jury, 
wiUiIn  the  meaning  of  the  common  law  and 
of  the   seventh  amendment  to  the  constitu- 
tion;   tbat  therefore  the  trial  of  facts  by  a 
Jury  before  the  Justice  of  the  peace  does  not 
prevent  those  facts  from  being  re-examined 
by  a  Jury  In  the  appellate  court;    that  the 
right  of  trial  by  a  Jury  In  the  appellate  court 
is  not  unduly  obstructed  by  the  provisions 
enlarging  the  civil  Jurisdiction  of  Justices  of 
the  peace  to  three  hundred  dollars,  and  re- 
quiring: every  appellant  to  give  security  to 
pay  and  satisfy  the  Judgment  of  the  appel- 
late court;    that  the  legislation  of  congress 
upon  the  subject  Is  In  all  respects  consistent 
with  the  constitution  of  the  United  States; 
and  that  upon  these  grounds  the  Judgment 
of  the  court  of  appeals  quashing  the  writ  of 
certiorari  to  the  Justice  of  the  peace  must  be 
affirmed.     The  effect  of  so  affirming  that 
judgment  will  be  to  leave  the  claim  of  Hof 
against  the  Capital  Traction  Company  open 
to  be  tried  by  a  jury  before  the  Justice  of  the 
peace,   and,  after  his  Judgment  upon  their 
verdict,    to  be  taken  by  appeal  to  the  su- 
preme  court  of  the  District  of  Columbia, 
and  to  be  there  tried  by  Jury  on  the  demand 
of  either  party." 

United  States  commissioners  In  the  Indian 
Territory  have  the  same  Jurisdiction  In  civil 
cases  that  Justices  of  the  peace  have  in  the 


state  of  Arkansas,  and  the  law  governing 
them  Is  the  same  as  the  law  governing  jus- 
tices of  the  peace  in  that  state.  They  have 
the  power  to  Impanel  a  Jury  of  six  men,  and 
no  more.  It  Is  not  for  them  to  instruct  the 
jury  on  matters  of  law,  nor  can  they  grant 
a  motion  for  a  new  trial.  Mr.  Justice  Clay- 
ton, In  delivering  the  opinion  of  this  court  In 
passing  upon  a  similar  question  In  Luce  v. 
Garrett.  64  S.  W.  613,  says:  "A  trial  before 
a  Jury,  even  of  twelve  men.  In  a  commlssiou- 
er's  court,  by  this  decision,  by  which  we  are 
bound.  Is  not  a  trial  by  Jury  In  the  sense  of 
the  seventh  amendment  to  the  constitution 
of  the  United  States,  and.  Inasmuch  as  the 
amount  in  controversy  in  this  case'  is  more 
than  twenty  dollars.  It  Is  clear  that  appel- 
lant, having  the  constitutional  right  of  a 
trial  by  Jury,  and  only  being  enabled  by 
statute  to  secure  that  right  by  an  appeal.  Is 
entitled  to  his  appeal,  and  thereby  to  have 
bis  case  tried  by  a  jury  in  a  court  having  the 
power  to  Impanel  a  constitutional  Jury.  And 
as  this  is  a  constitutional  right,  it  cannot  be 
taken  away  from  him  by  statute.  But  the 
statute  of  March  1,  1895,  makes  the  amount 
of  the  judgment,  and  not  the  amount  In  con- 
troversy, as  provided  by  the  constitution,  the 
test.  It  is  true  that  the  constitution  makes 
the  right  of  a  trial  by  jury  depend  upon  the 
amount  In  controversy;  and  the  statute,  the 
right  of  an  appeal  to  depend  upon  the  amount 
of  the  judgment;  but  inasmuch  as,  under  the 
circumstances,  a  legal  Jury  trial  can  only  be 
obtained  through  an  appeal,  an  appeal,  if  ap- 
plied for,  must  In  all  cases  be  granted  where 
the  amount  In  controversy  exceeds  twenty 
dollars.  If  the  statute  Is  to  be  followed,  then 
In  all  cases  where  the  amount  In  controversy 
is  more  than  twenty  dollars,  and  the  Judg- 
ment less  than  that  amount,  the  parties  will 
be  deprived .  of  an  Important  constitutional 
right,  to  wit,  the  right  of  a  trial  by  Jury  of 
a  cause  in  which  by  the  constitution  they  are 
guarantied  tbat  right  It  seems  clear  to  us 
that  the  statute.  In  so  far  as  It  makes  an 
appeal  from  a  commissioner's  court  depend 
upon  the  amount  of  the  Judgment,  rather 
than  the  amount  in  controversy.  Is  unconsti- 
tutional and  void;  and  we  so  hold.  We  lay 
down  the  law  governing  the  trial  of  actions 
at  law  before  United  States  commissioners  In 
this  jurisdiction  to  be:  First,  that,  in  all 
cases  where  a  jury  Is  demanded,  a  Jury  of 
six  men  shall  be  impaneled,  unless  the  par- 
ties agree  to  try  with  a  less  number;  and, 
second,  that,  in  all  cases  where  the  amount 
in  controversy  shall  exceed  twenty  dollars, 
the  ipartics  shall  be  entitled  to  their  appeal.'* 
The  fact  that  the  appellant  waived  the  Jury 
before  the  United  States  commissioner  cannot 
be  taken  to  mean  that  he  has  waived  his 
right  to  trial  by  Jury  In  the  United  States 
district  court 

For  the  error  indicated,  the  Judgment  of 
the  lower  court  is  reversed,  and  the  cause 
remanded. 
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CO.  et  al.  V.  BRADLEY. 

(Coart  of  Appeals  of  Indian  Territory.    Sept. 

25.  1902.) 

CHATTEL  UORTOAOB  —  CONTBMPORANEODS 
AQRBEMBNT— SUBSTITUTION  OF  POWER  OP 
ATTORNEY— QUESTION  FOR  JURT— INSTRUC- 
TIONS—FRAUI>—PI.EADINO. 

1.  Where  one  executed  a  chattel  mortgage, 
and  in  connection  with  it  an  agreement  with 
the  mortgagee  which  would  transform  it  into 
an  assignment,  void  because  requiring  no  in- 
ventory or  bond  of  the  assignee,  and  shortly 
after  executed  a  power  of  attorney  to  the  mort- 
gagee, which,  according  to  certain  evidence,  was 
executed  and  taken  in  lieu  of  the  agreement, 
and  acted  on,  and  which  would  not  transform 
the  mortgage  into  an  assignment,  the  question 
whether  the  mortgage  is  to  be  taken  in  connec- 
tion with  the  agreement  or  power  of  attorney 
is  tor  the  Jury. 

2.  Where  the  court  instructs  that,  if  property 
was  taken  possession  of  and  disposed  of  under 
a  chattel  mortgage  and  a  certain  agreement, 
the  mortgage  would  be  void,  but,  if  it  was  taken 
posscFition  of  and  dlRposed  of  under  the  mort- 
gage and  a  power  of  attorney,  the  mortgage 
would  be  valid,  it  is  immaterial  that  the  court 
did  not  correctly  state  why  defendant  claimed 
that  the  agreement,  if  acted  on,  would  make  the 
mortgage  invalid. 

3.  The  court  need  not  give  requested  instruc- 
tions covered  by  its  charge. 

4.  Fraud  is  not  sufficiently  charged  by  an  al- 
legation that  a  mortgage  is  fraudulent  because 
it  was  executed  and  accepted  with  the  effect  and 
for  the  pnrpose  of  hindering  and  delaying  cred- 
itors. 

Appeal  from  the  United  States  court  for 
the  Sonthem  district  of  the  Indian  Terri- 
tory; before  Justice  Hosea  Townsend,  Feb- 
ruary 9,  1901. 

Action  by  John  Ia  Bradley  against  the 
Hargadlne-McKltrick  Dry  Goods  Oompany 
and  another.  Jodgment  for  plaintiff.  De- 
fendants appeal.    AiBrmed. 

This  was  an  action  of  replevin  begun  in 
the  Southern  district  on  February  8,  1901, 
by  Bradley,  as  plaintiff,  against  the  Harga- 
dlne-McKltrick Dry  Goods  Company  and  J. 
J.  McAlester,  marshal  of  Indian  Territory, 
as  defendants.  The  complaint  alleged  that 
the  plaintiff  was  entitled  to  the  immediate 
possession  of  certain  property  described 
therein,  which  the  defendants  had  posses- 
sion of  without  right  and  which  they  un- 
lawfully detained.  And  plaintiff  further 
represents  that  on  the  14th  day  of  Decem- 
ber, 1893,  William  Hull  executed  a  mortgage 
or  deed  of  trust  on  the  property  described. 
Id  favor  of  plaintiff,  to  secure  the  payment 
of  four  certain  promissory  notes,  aggregat- 
ing $4,900;  that  said  notes  remain  wholly 
unpaid;  that  such  instrument  was  duly 
acknowledged,  and  on  December  18,  1888, 
duly  filed  for  record  In  the  United  States 
clerk's  ofllce  at  Ardmore,  Ind.  T.:  that  there- 
after the  defendant  the  Hargndlne-McKIt- 
rick  Dry  Goods  Company  caused  an  execu- 
tion to  be  Issued,  directing  the  defendant 
J.  J.  Mc.Mester,  United  States  marshal,  to 

%  4.  See  Fraudulent  Convayancea,  vol.  M,  CanL 
Dig.  H  171,  77«. 


levy  the  same  upon  aforesaid  property,  and 
that  said  defendant  McAlester,  acting  there- 
on, took  wrongful  and  forcible  possession 
of  all  of  said  property,  and  advertised  It 
for  sale  on  the  4tb  of  August,  1894,  and  sold 
the  same,— claiming  damage  by  reason  of 
said  wrongful  taking  in  the  sum  of  $500v 
and  praying  for  Judgment  for  all  of  said 
property  and  (500  damages.  Defendants  an- 
swer said  complaint,  and  deny  that  the 
plaintiff  is  the  owner  of  and  entitled  to  the 
possession  of  the  property  described  therein, 
or  any  part  thereof,  and  deny  that  the  de- 
fendants unlawfully  and  wrongfully  detain 
the  same,  or  any  part  thereof,  and  allege 
that  no  demand  was  ever  made  upon  Mc- 
Alester, or  any  deputy  of  his,  or  anybody 
else  in  possession  of  said  property.  Defend- 
ants further  answer,  and  allege  that,  at  the 
institution  of  the  suit,  McAlester  was  In 
possession  and  holding  said  property  under 
and  by  virtue  of  a  writ  of  execntlon  duly 
Issued  by  the  United  States  conrt  for  the 
Southern  district,  Ind.  T.,  In  a  case  styled 
"Hargadlne-McKltrick  Dry  Goods  Oo.  v.  Hull 
and  others";  that  said  execntlon  was  valid, 
and  said  property,  levied  upon  as  the  prop- 
erty of  Hull,  sold  under  said  execution  as 
such;  and  further  allege  and  charge  the  fact 
to  be  that  said  property  was  not  the  prop- 
erty of  Hull,  but  was  the  property  of  his 
wife,  Sipple  Hull,  and  was  her  property  at 
the  time  the  mortgage  referred  to  in  the 
complaint  was  executed  by  the  said  Hull, 
and  that  said  mortgage  was  executed  with- 
out the  knowledge  and  consent  of  said  Sipple 
Hull;  that  said  Sipple  Hull  ratlQed  and  con- 
firmed the  execution  sale  of  said  property: 
that  one  Sam  Garvin  purchased  said  prop- 
erty under  said  execution  sale,  and  the  title 
to  said  property  passed  to  blm;  and  that  he 
has  ever  since  been  the  owner  thereof,  un- 
less he  has  disposed  thereof.  And  the  de- 
fendants say  that  the  mortgagee  described 
In  the  complaint  was  fraudulent  and  void 
as  to  the  creditors  of  said  William  Hnll, 
because  that  the  mortgage  referred  to  in 
said  complaint  was  not  the  fnll  and  com- 
plete Instrument  and  agreement  made  and 
entered  Into  between  the  said  William  Hull 
and  the  plaintiff  in  this  action;    that  on. 

to  wit,  the  11th  day  of ,  189-,  at  the 

time  said  mortgage  was  executed,  simultane- 
ously with  the  execution  of  said  mortgage, 
and,  as  a  part  thereof,  the  said  William  Hull 
executed  a  iwwer  of  attorney  whereby  he 
authorized  and  directed  the  said  John  I<. 
Bradley  to  take  immediate  possession  of  a 
lot  of  sewing  machine  notes,  and  dispose 
of  th«n  immediately,  for  the  purpose  of 
raising  a  fund  to  pay  the  debt  secured  by 
said  mortgage,  and  that  said  power  of  attor- 
ney and  said  mortgage  together  constituted 
an  assignment  of  said  property  therein  con- 
veyed, but  that,  as  an  assignment  of  the 
same,  was  fraudulent  and  void.  In  this:  that 
it  does  not  provide  for  or  contemplate  that 
the  said  John  L.  Bradley  shall  execute  the 
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bond  and  file  the  inrentoty  required  by  law, 
and  permits  and  directs  tbe  said  John  L. 
Bradley,  grantee  therein,  to  take  possession 
of  tbe  property  therein  conveyed  without 
executing  the  bond  and  filing  an  Inventory 
as  required  by  law.  Defendants  furtber  an- 
swer  and  allege  tbe  fact  to  be  "that  said 
mortgage  Is  void  and  fraudulent  In  fact, 
for  tbe  reason  that  the  same  was  executed 
and  accepted  by  the  said  John  L.  Bradley 
with  the  effect  and  for  the  purpose  of  hin- 
dering and  delaying  the  defendant  tbe  Har- 
gadlne-McKitrlck  Dry 'Goods  Company,  and 
other  creditors  of  the  said  William  Hull." 
And  they  further  answer  and  say  that  said 
mortgage  was  without  consideration,  for  tbe 
reason  that  it  was  executed  to  secure  and 
save  harmless  the  said  John  L.  Bradley  be- 
cause be  bad  become  indorser  on  an  ante- 
cedent and  pre-existing  debt,  and  that  the 
notes  to  secure  which  the  same  was  given 
bad  already  been  executed,  and  that  no  ex- 
tension of  time  and  no  consideration  what- 
ever passed  from  tbe  said  William  Hull  or 
said  Sippie  Hull,  and  that  the  property  was 
not  worth  tbe  sum  alleged  in  said  com- 
plaint, but  was  worth  much  less  than  the 
sum  alleged  therein.  Tbe  case  was  tried  to 
a  Jury,  who  returned  a  verdict  In  favor 
of  the  plaintiff,  Jpbn  L.  Bradley,  for  tbe 
propeirty,  and  ascertaining  its  value,  and 
Judgment  was  pronounced  upon  said  verdict 
Motion  for  new  trial  was  duly  interposed  by 
tbe  defendants,  and  overruled  by  the  court, 
and  the  defendant  tbe  Hargadine-McKItrick 
Dry  Goods  Company,  In  the  case  below,  prose- 
cuted this  appeal  to  this  court 

Ledbetter  &  Bledsoe,  for  appellants.  J. 
F.  Sharp  and  Potterf  &  Bowman,  for  appel- 
lee. 

GILL,  O.  J.  (fefter  stating  the  facta).  This 
case  has  heretofore  been  prosecuted  from  tbe 
several  courts  to  tbe  circuit  court  of  appeals  of 
tbe  Eighth  circuit,  and  is  fully  reported  in  06 
Fed.,  at  page  914,  and  also  hi  37  C.  C.  A.,  at 
page  623.  It  will  be  noticed  by  perusal  of  the 
opinion  In  that  case  that  tbe  reversal  of  the 
Judgment  of  tbe  court  of  appeals  of  the 
Indian  Territory  was  made  because  said  lat- 
ter court  pronounced  Judgment  in  its  re- 
versal of  tbe  court  below,  deciding  tbe  case, 
instead  of  remanding  it  to  the  court  below 
for  further  proceeding.  And  while  this  was 
the  occasion  of  the  reversal,  the  circuit  court 
of  appeals  also  passed  on  several  matters 
in  the  case  for  the  direction  of  the  court 
in  a  new  trial  thereof  under  the  remanding 
order.  The  concluding  portion  of  the  opin- 
ion of  the  circuit  court  of  appeals  is  as  fol- 
lows: "We  therefore  conclude  that  the  ter- 
ritorial court  erred  in  rendering  a  final  Judg- 
ment in  favor  of  the  defendants.  The  Judg- 
ment at  nisi  prlus  should  have  been  reversed 
for  the  error  heretofore  indicated,  and  the 
case  should  have  been  remanded  for  a  new 
trial,  with  leave  to  the  defendants  to  amend 


their  answer  by  pleading  fraud  In  fact  1' 
they  were  so  minded;  and  on  such  second 
hearing  tbe  trial  court  should  have  been 
directed  to  submit  to  the  determination  of 
the  Jury,  under  proper  Instructions,  tbe  ques- 
tion as  to  which  of  tbe  two  instruments 
that  were  executed  in  connection  with  the 
chattel  mortgage  became  operative,  as  the 
determination  of  that  question,  in  effect 
determines  whether  the  mortgage  is  valid 
or  invalid.  It  Is  accordingly  ordered  that 
so  much  of  the  Judgment  of  the  United 
States  court  of  appeals  In  tbe  Indian  Ter- 
ritory as  adjudged  'that  the  appellee,  John 
L.  Bradley,  take  nothing  by  his  action,  and 
that  the  appellant  here  and  tbe  defendant 
below  go  hence  without  day,'  be,  and  tbe 
same  is  hereby,  reversed  and  annulled,  and 
that  In  lieu  thereof  tbe  order  be  that  the 
case  be  remanded  to  the  United  States  court 
for  tbe  Southern  district  of  the  Indian  Ter- 
ritory for  a  new  trial,  tbe  same  to  be  con- 
ducted in  accordance  with  tbe  views  herein 
expressed." 

With  a  few  trifling  exceptions,  there  is  no 
conflict  in  the  testimony.  About  January  20, 
1893,  Jno.  L.  Bradley  signed  as  surety  a  bond 
given  by  Wm.  Hull  to  the  White  Sewing 
Machine  Company  In  the  sum  of  $5,000,  con- 
ditioned for  the  payment  by  said  Hull  of  all 
llabiiity  or  Indebtedness  wbicb  might  be  in- 
curred by  him  to  said  company.  During  the 
fall  of  that  year  It  developed  that  Wm.  Hull 
was  liable  to  the  company  on  said  bond  In 
the  sum  of  $4,900,  and,  as  a  settlement  of  the 
matter,  it  was  agreed  between  Bradley  and 
Hull  that  Bradley  would  sign  as  surety  Hull's 
notes  to  the  company  for  the  $4,900,  and  Hull 
would  secure  him  against  loss  by  giving  him 
a  mortgage  on  certain  property.  Accordingly 
Hull  executed  the  mortgage,  which  is  set  out 
in  tbe  transcript.  Tbe  mortgage  is  tbe  ordi- 
nary form,  with  the  usual  clause  of  defeas- 
ance. It  is  dated  December  11,  1893,  and 
acknowledged  December  14,  1803,  and  trans- 
fers to  Jno.  L.  Bradley,  as  mortgagee,  all  cat- 
tle hi  tbe  H2  brand  (about  150  head),  and 
their  increase;  12  head  of  mares  branded  H2, 
and  Increase;  2  mules  branded  E2;  .25  head 
of  stock  bogs  and  increase;  also  all  sewing 
machines,  old  and  new;  "all  sewing  machine 
wagons,  harness,  and  horses  used  In  the  sew- 
ing machine  business  by  me,"— a  schedule  of 
which  notes,  machines,  wagons,  harness,  and 
horses  is  attached  thereto.  On  the  same  day 
It  appears  that  Wm.  Hull  signed  the  agree- 
ment which  is  as  follows:  "Know  all  men 
by  these  presents  that  I,  William  Hull,  do 
hereby  agree  with  John  L.  Bradley  that  said 
Bradley  is  to  take  possession  of  all  the  sew- 
ing machine  property  mentioned  In  mortgage 
of  this  date,  and  to  collect  as  far  as  possible, 
the  amounts  due  on  said  notes,  to  sell  tbe 
sewing  machines,  wagons,  harness,  and  horses 
to  the  best  advantage  as  to  him  appears,  and. 
retaining  all  expenses,  to  pay  the  balance  to 
the  White  Sewing  Machine  Company  on  the 
notes  of  said  William  Hull,  on  which  said 
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Bradley  la  surety;  tiiat,  In  cases  in  which  it 
appears  to  him  tliat  the  notes  cannot  be  coi- 
lected,  the  said  Bradley  la  authorized  to  exer- 
cise his  own  discretion  in  regard  to  com- 
promise and  settlement,  tatclng  back  the  ma- 
chines if  he  thinks  advisable,  and  he  shall  be 
held  responsible  only  for  sncb  money  and 
property  as  he  shall  receive  in  settlement  of 
said  notes.  Dated  this  14th  day  of  December, 
1803.  [Signed]  Wm.  HnU."  This  agreement 
was  drawn  np  by  Mr.  Rennle,  who  was  act- 
ing as  attorney  for  Hull,  and  it  seems  that 
Mr.  Rennle  became  dissatisfied  with  the 
agreement  a  few  days  afterwards,  and  agreed 
that  a  power  of  attorney  be  executed  in  lieu 
of  this  agreement  The  power  of  attorney 
reads  as  follows:  "Know  all  men  by  these 
presents  that  I,  Wm.  Hull,  of  Pauls  Valley, 
Indian  Territory,  Iiave  appointed,  and  by 
these  presents  do  constitute  and  appoint,  John 
L.  Bradley,  of  Pauls  Vialley,  Indian  Territory, 
my  sole,  true,  and  lawful  agent  and  attorney 
in  fact,  for  me,  and  in  my  name,  place,  and 
stead,  to  collect  all  notes  and  accounts  due  me 
in  the  sewing  machine  business,  to  settle  and 
compromise  same  as  he  may  deem  advisable, 
to  soli  the  sewing  machines,  wagons,  harness, 
and  horses  now  on  hand  and  used  in  connec- 
tion with  said  business  to  the  best  advantage 
as  to  him  appears;  hereby  granting  to  my  said 
attorney,  for  the  period  of  twelve  months 
from  date,  full  power  and  authority  to  do  and 
perform  all  things  in  the  premises  requisite 
and  necessary  to  the  full  performance  of  the 
powers  aforesaid,  hereby  ratifying  and  con- 
firming any  and  all  things  which  my  said  at- 
torney shall  lawfully  do  in  the  premises  by 

virtue  hereof.     Witness  my  hand,  this  

day  of  December,  A.  D.  1893.  Executed  and 
delivered  in  the  presence  of  L.  T.  Jones. 
[Signed]  Wm.  Hull."  Some  time  after  this 
the  Wm.  Hull  Mercantile  Company  failed  in 
business.  Hargadlne-McKltrIck  Dry  Goods 
Company  obtained  Judgment  against  said  firm, 
of  which  Wm.  Hull  was  a  member,  and  levied 
an  execution  on  the  cattle,  horses,  and  mules 
In  controversy,  as  the  property  of  Wm.  HulL 
While  they  were  In  the  hands  of  the  marshal, 
J.  J.  McAlester,  under  such  levy,  this  suit 
was  brought,  after  demand  was  made  by  said 
Bradley  on  the  marshal,  for  possession,  and 
refused. 

The  first  specification  of  error  submitted 
by  appellants  is  as  follows:  "The  court  erred 
in  admitting  in  evidence,  over  the  objection 
of  defendants,  the  mortgage  executed  by  Wm. 
Hull  to  John  L.  Bradley  on  the  14th  day  of 
December,  1893,  because  the  description  of 
the  property  in  said  mortgage  is  too  indefinite, 
and  does  not  describe  the  property  as  t>eing 
located  in  the  Indian  Territory,  and  because 
said  mortgage  is  not  the  entire  Instrument 
that  was  executed  at  the  time,  as  the  testi- 
mony shows  that  the  agreement  and  power 
of  attorney  referred  to  in  the  evidence  as 
Exhibits  O  and  H  were  executed  simultane- 
ously with  the  mortgage,  and  the  mortgage 
and  agreement  and  power  of  attorney,  taken 


together,  constitnte  an  assignment  and  an 
appropriation  of  the  property  thus  conveyed 
to  raise  a  fund  to  pay  the  debt  therein  de- 
8crit)ed;  and  as  an  assignment  said  instru- 
ments are  void  for  the  reason  that  they  aa- 
thorlze  and  permit  the  grantee  therein  to  take 
possession  and  control  of  the  property  therein 
conveyed,  and  dispose  of  the  same,  without 
requiring  Mm  to  execute  the  bond  and  file 
the  inventory  required  by, law,  and  do  not 
contemplate  that  the  grantee  therein  shall 
comply  with  the  provisions  of  the  assignment 
law  in  regard  to  executing  bond  and  filing 
inventory  before  taking  possession  of  the  prop- 
erty, and  because  said  instruments  are  fraud- 
ulent and  void,  and  executed  with  the  effect 
and  for  the  purpose  of  hindering  and  delay- 
ing the  defendant  Hargadine-McKltrick  Dry 
Goods  Company  and  other  creditors  of  said 
HulL"  The  objection  made  to  the  court  l>e- 
low  upon  the  proposed  Introduction  of  the 
mortgage  Is  as  follows:  "Mr.  Bowman:  I 
offer  in  evidence  the  mortgage.  Mr.  Ledbet- 
ter:  Before  offering  it,  I  would  like  to  ask 
the  witness.  Cross-examination  by  Mr.  Led- 
better:  Q.  Mr.  Bradley,  at  the  time  this 
mortgage  was  executed  was  not  there  another 
Instrument  signed  up  by  Mr.  Hull?  A.  Be- 
fore that?  Q.  At  the  time?  A.  Yes,  sir;  aI>ont 
that  time  there  was  another  instrument  Q. 
And  turned  over  to  you  at  the  time  yon  took 
the  mortgage?  A.  I  do  not  remember  wheth- 
er I  received  that  instrument  at  that  time  or 
not  Q.  There  were  two  instruments  execut- 
ed in  connection  with  this  mortgage?  A.  Yes. 
sir;  there  was  two  instruments.  Q.  Do  you 
know  where  these  instruments  are?  Mr.  Bow- 
man: We  expect  to  follow  the  proof  up  by 
introducing  both  these  instruments  and  show- 
ing the  circumstances.  Mr.  Ledbetter:  Will 
they  be  produced  now?  Mr.  Bowman:  Well, 
we  will  produce  them  right  now.— two  In- 
struments in  addition  to  the  mortgage.  (Pro- 
ducing instruments.)  Mr.  Ledbetter:  Now,  If 
the  court  please,  we  object  to  the  introduc- 
tion of  these  instruments  in  the  present  state 
of  the  testimony,  upon  the  ground  that  they 
are  all  part  of  the  same  transaction,  and  on 
appeal  the  court  of  appeals  has  held  that  the 
instrument,  as  a  mortgage,  is  a  nullity.  The 
defendant  objects  to  the  introduction  of  the 
mortgage  for  the  reason  that  it  appears  from 
the  testimony  that  two  other  instruments 
were  executed  at  the  same  time,  and  tiiat  the 
three  instruments  together  constitute  an  as- 
signment, and  are  void  In  law."  Which  ol>- 
Jection  was  by  the  court  overruled.  Now,  ex- 
amining this  objection,  and  comparing  it  with 
the  first  specification  of  ernv,  it  wHl  be  seen 
that  the  specification  is  in  part  contradictory 
of  the  objection,  inasmuch  as  the  offer  of  the 
mortgage  was  an  offer  of  the  mortgage  with 
both  of  the  instruments.  Exhibits  G  and  H, 
and  the  objection  reached  to  the  introduction 
of  all  of  the  instruments,  and  not  alone  to 
the  mortgage,  and  the  objection  interposed  is 
not  to  the  mortgage  on  account  of  its  in- 
definiteness,  nor  on  account  of  Jti  faUure  to 
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locate  the  property  in  the  Indian  Territory,  at 
all.  This  latter  seems  to  be  Injected  here  for 
the  first  time.  We  are  bound  to  follow,  not 
the  opinion  of  the  court  of  appeals  of  the 
Indian  Territory,  in  this  case,  but  the  opin- 
ion of  the  circuit  court  of  appeals  of  the 
Eighth  circuit  And  on  the  question  as  to 
■whether  or  not  the  mortgage  and  Instruments 
marked  Exhibits  G  and  Ii  constituted  an  as- 
signment which  was  inyalid,  the  circuit  court 
of  appeals  uses  the  following  language:  "If 
the  second  of  these  instruments  was  executed 
In  lieu  of  the  first,  as  the  plaintiff's  evidence 
tends  to  show,  then  we  are  of  opinion  that  it 
did  not  work  a  change  in  the  apparent  char- 
acter of  the  mortgage,  or  transform  it  into  an 
assignment  In  other  words,  by  the  transac- 
tion in  question  there  was  no  such  absolute 
appropriation  of  certain  property  to  raise  a 
fund  to  pay  a  debt  as  constituted  it  an  as- 
signment, within  the  rule  which  prevails  in 
the  Indian  Territory."  We  do  not  think  that 
the  court  erred  in  admitting  the  mortgage 
and  both  InBtmmentB,  and  we  do  not  think 
that  the  court  could  do  otherwise  than  to 
submit  to  the  Jury  the  question  of  whether 
or  not  tiie  mortgage  was  to  be  taken  in  con- 
nection with  the  first  or  second  of  the  instru- 
ments executed. 

Appellant's  second  specification  of  error  is 
that  the  court  erred  in  refusing  to  give  the 
following  Instruction  requested  by  them: 
"The  defendant  requested  the  court  to  In- 
struct the  Jury  to  find  for  the  defendant  be- 
cause there  is  no  OTldence  upon  which  a  ver- 
dict can  be  sustained."  We  have  gone  care- 
fully over  the  evidence  in  this  case.  The  evi- 
dence tends,  as  a  whole,  to  show  that  Mr. 
Bradley,  the  appellee,  was  liable  to  the  White 
Sewing  Machine  Company  in  a  large  sum  of 
money  as  bondsman  for  William  Bull;  that 
Hull  was  unable  to  meet  his  liabilities  to  said 
company;  that,  in  order  to  effect  security  to 
Bradley  as  bondsman,  he  gave  to  Mr.  Bradley 
the  mortgage  in  question,  and  at  the  same 
time  in  order  to  further  secure  Bradley  and 
himself;  that  he  attempted  to  have  Bradley 
take  charge  of  his  sewing  machine  business 
assets  and  outfit,  with  a  view  to  the  payment 
of  his  liabilities  to  the  White  Sewing  Machine 
Company,  first  out  of  the  property  and  assets 
belonging  to  his  sewing  machine  business,  and 
a  writing  to  that  effect  was  drawn  up  be- 
tween them;  that  one  or  other  of  the  parties 
being  dissatisfied  with  the  terms  of  the  writ- 
ing, and  acting  upon  the  advice  of  connsel 
that  such  an  agreement  would  invalidate  the 
mortgage,  and  probably  constitute  an  assign- 
ment for  the  benefit  of  creditors,  under  the 
laws  In  force  in  the  Indian  Territory,  the 
proposed  writing  was  discarded,  and  in  its 
place  was  substituted  a  power  of  attorney  au- 
thorizing Bradley  to  take  entire  charge  of  the 
business  and  assets  of  said  Hull  In  connection 
with  his  sewing  machine  business,  and  pro- 
ceed to  reduce  the  same  to  cash  in  as  rapid 
and  effective  manner  as  possible,  and  account 
therefor  to  Hull  as  attorney;  and  that  under 
est  S.W.-«5 


sai0  power  of  attorney  said  Bradley  proceeded 
to  act  with  reference  to  the  sewing  machine 
business  of  said  HuIL  We  are  of  opinion  that 
under  this  evidence  the  court  could  not  do 
otherwise  than  to  refuse  to  Instruct  as  re- 
quested by  the  defendant 

Appellant's  third  and  fourth  speciflcaUons 
relate  to  Instructions  given  by  the  court  to 
the  Jury.  The  first  of  these  Instructions  com- 
plained of  as  given  by  the  court  reads  as 
follows:  "The  defendant  in  this  case  Inter- 
poses two  defenses:  First  that  the  mort- 
gage which  has  been  introduced  In  evidence, 
and  under  which  the  plaintiff  claims,  to- 
gether with  the  agreement  signed  and  exe- 
cuted about  the  same  time  as  the  execution 
of  the  mortgage,  constituted  an  assignment, 
and  under  the  law  the  same  was  void,  for 
the  reason  that  affidavit  and  bond  had  not 
been  made,  as  the  law  regulating  assign- 
ments makes  necessary."  Complaint  Is  made 
of  this  Instruction  of  the  court— First  because 
it  uses  the  word  "affidavit"  where  the  word 
"inventory"  should  have  been  used,  and  con- 
sequently would  lie  misleading  to  the  Jury; 
and,  second,  because  this  is  not  the  whole  of 
the  defense  claimed  by  the  appellant  inas- 
much as  it  did  not  provide  for  or  contem- 
plate that  Bradley  should  execute  the  bond 
or  file  the  Inventory  required  by  law.  The 
court's  instruction  under  his  statement  of  the 
facts  is  as  follows:  "That  if  under  the  mort- 
gage and  agreemtot  first  executed  at  or 
about  the  same  time  as  the  mortgage,  and 
which  have  been  introduced  in  evidence,  the 
property  was  taken  possession  of  by  the 
plaintiff,  and  handled  or  disposed  of  or  man- 
aged, then  the  court  instructs  you  that  sucli 
agreement  and  mortgage  together  constitute 
an  assignment,  and  that  the  mortgage  would 
be,  therefore,  void.  But  It  Is  contended  by 
the  plaintiff  that  subsequent  to  the  execution 
of  the  mortgage  and  the  first  agreement,  that 
a  power  of  attorney  was  executed  to  the 
plaintiff  by  William  Hull,  and  that  that  pow- 
er of  attorney  took  the  place  of  and  was  sub- 
stituted for  the  agreement  which  was  exe- 
cuted at  or  about  the  time  of  the  execution 
of  the  mortgage.  If  you  are  satisfied  from 
the  evidence  that  this  power  of  attorney  was 
executed  and  took  the  place  of  the  agreement 
executed  at  the  same  time  as  the  mortgage, 
and  that  the  property  was  taken  possession  of 
and  managed  under  the  power  of  attorney, 
and  not  under  the  agreement  and  that  the 
agreement  was  not  in  force,  that  then  and 
in  that  event  the  court  Instructs  you  that  the 
mortgage  and  power  of  attorney  did  not  con- 
stitute an  assignment  and  that  the  mortgage 
was  therefore  not  void,  but  In  full  force  and 
effect.  Hence  the  question  of  the  invalidity 
of  the  mortgage  or  its  validity  is  a  question 
for  your  determination  from  all  the  evidence 
in  the  case,  depending,  as  I  have  said,  upon 
the  question  whether  the  agreement  was  in 
force  with  the  mortgage,  or  the  power  of  at- 
torney subsequently  executed  was  in  force 
with  the  mortage,  and  took  the  place  of  the 
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agreement  If  tbe  agreement  and  mortgage 
were  in  force,  then  the  mortgage  was  void, 
and  in  that  event  upon  this  issue  you  should 
find  for  the  defendants;  but,  if  the  power 
of  attorney  and  mortgage  were  in  force,  then 
the  mortgage  was  good,  and  upon  that  issue 
you  should  find  for  the  piaintllC."  Talking 
the  court's  entire  charge,  and  comparing  it 
with  the  directions  and  holding  of  the  cir- 
cuit court  of  appeals  of  the  Eighth  circuit,  we 
are  satisfied  that  ,lt  fully,  fairly,  and  cogently 
announces  the  law  of  tlie  case  in  accordance 
with  said  decision.  The  charge  was  not  mis- 
leading in  any  way.  It  fairly  told  the  Jury 
that  it  was  in  their  province  to  say  whether 
or  not  the  agreement  made  at  or  alraut  the 
same  time  as  the  mortgage  was  laid  aside 
t)etween  the  parties,  and  the  power  of  attor- 
ney sulMtituted  In  its  place,  and  that,  if  they 
found  one  way  or  other,  the  law  with  refer- 
ence to  their  finding  made  the  mortgage  void 
or  valid,  as  they  should  find.  And  the  cir- 
cuit court  of  appeals  say  that  this  was  the 
question  in  the  case  to  be  submitted  and  ref- 
erable to  a  Jury.  And  we  thinly  that  the 
third,  fourth,  fifth,  and  sixth  assignments  of 
error  are  not  well  taken.  Appellants'  sev- 
enth, eighth,  ninth,  tenth,  eleventh,  and 
twelfth  assignments  of  error  are  as  follows: 
"The  seventh  assignment  of  error  which  we 
submit  is  that  the  court  erred  in  refusing  to 
give  the  following  instruction  requested  by 
defendants:  'The  court  further  instructs  the 
jury  that  if  the  defendant  Wm.  Hull  executed 
the  mortgage  relied  upon  by  the  plaintiff  in 
this  action,  but  at  the  same  time,  and  as  a 
part  of  the  same  transaction,  executed  the 
agreements  or  powers  of  attorney  also  intro- 
duced in  evidence  In  this  action,  and  you  find 
that  by  the  terms  of  said  powers  of  attorney 
the  said  John  L.  Bradley  was  to  take  posses- 
sion of  and  sell  any  material  part  of  the  prop- 
erty included  in  the  mortgage,  for  the  purpose 
of  raising  a  fund  to  apply  on  said  debts,  then 
In  that  event  said  agreements  and  mortgage 
would  constitute  an  assignment  for  the  bene- 
fit of  the  creditors,  and  be  fraudulent  and 
void,  and  you  will  find  for  the  defendants.' 
The  eighth  assignment  of  error  is  that  the 
court  erred  in  refusing  to  give  the  following 
instruction  requested  by  defendants:  The 
court  further  instructs  the  Jury  that  if  they 
shall  find  from  the  evidence  in  this  action 
that,  at  the  time  Wm.  Hull  executed  the 
mortgage  relied  upon  by  the  plaintiffs  in  thia 
action,  he  also  executed  the  agreements 
which  have  been  introduced  in  evidence  in 
reference  to  the  said  Bradley  having  posses- 
sion of  and  selling  the  sewing  machine  prop- 
erty, and  that  said  agreements  were  executed 
at  the  same  time  and  as  a  part  of  the  same 
transaction,  and  that  the  said  mortgage  and 
agreements  by  their  terms  provided  for  the 
sale  of  any  material  portion  of  the  property 
included  in  the  mortgage  for  the  purpose  of 
raising  a  fund  to  pay  the  indebtedness  se- 
cured by  the  mortgage,  then  in  that  event 
said  mortgage  and  agreements  would  consti- 


tute an  assignment  for  the  benefit  of  cred- 
itors, and  be  fraudulent  and  void,  and  yoa 
will  find  for  the  defendants  In  this  action.' 
The  ninth  assignment  of  error  Is  that  the 
court  erred  in  refusing  to  give  the  following 
instruction  requested  by  defendants:  'That 
If  the  result  of  all  the  negotiations  with  ref- 
erence to  the  giving  of  the  mortgage  and  the 
two  instruments  executed  In  connection  with 
the  mortgage  was  an  agreement  that  the  sew- 
ing machine  property  described  In  the  mort- 
gage should  be  appropriated  to  pay  the  d^t 
due  the  White  Sewing  Machine  Company,  or 
that  the  same  was  to  be  disposed  of  to  raise 
a  fund  to  pay  the  debt  tben  in  that  event 
the  agreement  would  be  fraudulent  and  void, 
and  the  jury  will  find  for  the  defendants.' 
The  tenth  assignment  of  error  Is  that  the 
court  erred  In  refusing  to  give  the  following 
Instruction  requested  by  the  defendants: 
That  if  It  was  agreed  between  the  parties 
connected  with  the  execution  of  the  mortgage 
and  the  said  agreements  or  Instruments  In 
connection  therewith  tliat  the  mortgage  was 
to  be  put  upon  record,  and  the  two  other  In- 
struments were  to  be  withheld  from  the  rec- 
ord, and  to  be  secretly  used  by  the  plaintiff 
In  handling  and  appropriating  the  property 
described  in  the  mortgage  to  raise  a  fund  to 
pay  the  debt  of  the  White  Sewing  Machine 
Company,  such  an  agreement  would  be  a 
fraud  upon  the  defendant  Hargadine-Mc- 
Kitrlck  Dry  Ooods  Company,  and  the  other 
creditors  of  Wm.  Hull,  and  in  that  event  the' 
Jury  will  find  for  the  defendants.'  The 
eleventh  assignment  of  oror  Is  that  the  onirt 
erred  In  refusing  to  give  the  Jury  the  follow- 
ing requested  Instruction  by  defendants:  'If 
the  jury  find  from  the  evidence  that  both  the 
agreement  and  power  of  attorney  remained 
in  effect  and  wore  acted  upon  by  Bradley, 
then  the  mortgage  and  the  entire  transaction 
were  fraudulent  and  the  jury  will  find  for 
the  defmdants.'  The  appellants'  twelfth  as- 
signment of  error  is  as  follows:  The  court 
erred  in  refusing  to  give  the  following  In- 
struction requested  by  defendants:  The  Jury 
are  further  Instructed  that  if  the  result  of  all 
the  negotiations  with  reference  to  the  giving 
of  the  mortgage  and  the  two  instruments  exe- 
cuted In  connection  with  the  mortgage  was 
an  agreement  that  the  sewing  machine  prop- 
erty described  In  the  mortgage  should  be  ap- 
propriated to  pay  the  debt  due  the  White 
Sewing  Machine  Company,  or  that  the  same 
was  to  be  disposed  of  to  raise  a  fund  to  pay 
the  debt,  tben  in  that  event  the  agreement 
would  be  fraudulent  and  void,  and  the  Jury 
will  find  for  the  defendants.'"  We  are  satis- 
fied that  the  same  reasoning  heretofore  given 
applies  to  these  assignments  of  error.  Under 
the  decision  of  the  circuit  court  of  appeals, 
heretofore  referred  to,  the  court  fully  and 
fairly  charged  the  jury  as  to  the  matters  as- 
signed as  error,  and  reiterating  the  instruc- 
tions In  a  different  form  would  avail  nothing. 
Appellants  complain  that  the  court  gave  no 
charge  whatever  on  the  subJecLof  fnnd  in 

Digitized  by  VjOOQIC 


Ind.T.) 


FAULKNER  t.  HUTCHINa 


88T 


fact  The  only  charge  requested  by  the  de- 
fendants that  in  any  wise  asked  for  a  charge 
of  this  kind  by  the  court  is  found  In  the 
tenth  assignment  of  error,  which  reads  as 
follows:  "That  If  it  was  agreed  between 
the  parties  connected  with  the  execution  of 
the  mortgage  and  the  said  agreements  or  in- 
struments in  connection  therewith  that  the 
mortgage  was  to  be  put  upon  record,  and 
the  two  other  instruments  were  to  be  with- 
held from  the  record,  and  to  be  secretly  used 
by  tbe  plaintiff  in  handling  and  appropriat- 
ing the  property  described  in  the  mortgage 
to  raise  a  fund  to  pay  the  debt  of  tbe  White 
Sewing  Machine  Company,  such  an  agree- 
ment would  be  a  fraud  upon  the  defendant 
Hargadine-McKltrlck  Dry  Goods  Company, 
and  the  other  creditors  of  Wm.  Hull,  and  in 
tliat  event  the  Jury  will  find  for  the  defend- 
ants." It  is  true  that  the  defendants  amend- 
ed their  answer  In  accordance  with  the  sug- 
gestion of  tbe  circuit  court  of  appeals.  In  an 
attempt  to  charge  the  plaintiff  with  fraud. 
The  language  used  in  the  amendment  is  as 
follows:  "Further  answering,  these  defend- 
ants allege  and  charge  the  fact  to  be  that 
said  mortgage  is  void  and  fraudulent  In 
fact,  for  the  reason  that  the  same  waa  ex^ 
cuted  and  accepted  by  the  said  John  tt. 
Bradley  with  the  effect  and  for  the  purpose 
of  hindering  and  delaying  the  defendant  Har- 
gadlne-McKltrick  Dry  Goods  Company,  and 
other  creditors  of  the  said  William  Hull." 
To  say  that  acta  effect  a  fraud  upon  an  in- 
dividual is  very  different  from  saying  that 
certain  acts  were  done  with  the  Intent  to 
have  the  effect  An  allegation  of  fraud  must 
be  specific  in  two  respects:  It  must  show- 
First  that  the  party  acting  Intended  to  pro- 
duce by  his  act  conditlona  which  would  en- 
tail upon  some  one  a  loss  or  disadvantage; 
and,  second,  that  this  Intent  was  followed 
up  by  the  act  Itself,  and  for  the  purpose 
intended.  To  say  that  one  who  Is  endeavor- 
ing to  protect  himself  does  certain  things, 
and  that  what  he  does  produces  an  effect 
which  might  or  might  not  be  the  result  of 
the  Intent  Is  not  certainly,  a  sufficient  charge 
of  fraud.  Mr.  Bump  says:  "Tbe  test  words 
by  which  the  validity  of  a  transfer  is  tried 
are,  to  the  end,  purpose,  and  Intent  to  hin- 
der, delay,  and  defraud.'"  Bump,  Fraud. 
Conv.  I  21.  "The  burdra  of  charging  as 
well  as  proving  fraud  is  on  the  party  al- 
leging it"  Butler  V.  Viele.  44  Barb.  166w 
"Fraudulent  Intent  should  be  averred  in 
pleading  a  charge  of  fraud."  Moss  v.  Riddle, 
9  Cranch,  851,  3  L.  Ed.  123;  Bentley  r. 
Dunkle,  57  Ind.  874;  Carpenter  v.  Cushman, 
121  Mass.  265;  Hogan  v.  Burnett  37  Miss. 
617;  Martin  v.  Fox,  40  Mo.  App.  664;  Shoe 
Ca  T.  Haught  41  W.  Va.  275,  23  S.  E.  653; 
Tme  V.  Congdon,  44  N.  H.  48;  Atwood  v. 
Impson,  20  N.  J.  Eq.  150.  And  see  list  of 
authorities  as  to  necessity  of  Intent  given 
mder  head  of  "Fraudulent  Conveyances"  In 
24  Cent  Dig.  |  10.  Now  we  think,  under 
Hu  charge  given  by  the  court  that  the  ques- 


tion of  fraud  was  as  fnlly  covered  as  the 
evidence  in  the  case  warranted,  even  though 
the  charge  of  fraud  had  been  well  pleaded. 
No  advantage  was  sought  to  be  taken  of  the 
peculiarity  of  the  attempted  allegation  of 
fraud  in  Uils  answer;  and  taking  the  answer 
In  Its  full  intendment  and  taking  the  evi- 
dence In  all  Its  scope,  in  connection  with  the 
rule*  announced  by  the  chrcult  court  of  ap- 
peals, supra,  we  do  not  see  how  the  trial 
court  In  this  case  could  have  complied  with 
the  law  more  fully  than  it  did  in  its  entire 
Instruction  to  the  Jury  In  this  case,  and  we 
do  not  see  where  there  Is  any  error  in  either 
the  seventh,  eighth,  ninth,  tenth,  eleventh, 
and  twelfth  specifications  of  error.  Tbe  Jury^ 
had  a  right,  under  the  instructions  of  the' 
court  to  say,  upon  the  evidence,  whether 
the  parties  acted  upon  the  mortgage  with 
the  first  agreement  or  whether  the  parties 
acted  upon  the  mortgage  with  the  power  of 
attorney,  and,  if  its  verdict  was  one  way  or 
the  other,  the  law  would  be  one  way  or  the 
other.  If  the  power  of  attorney  was  sub- 
stituted for  the  agreement  the  mortgage  was 
a  valid  instrument  and  the  court  so  says. 
If  the  agreement  was  acted  upon  In  con- 
nection with  the  mortgage,  and  the  power 
of  attorney  was  not  substituted,  the  court 
tells  the  Jury  pointedly  in  his  Instruction  that 
the  mortgage  would  be  invalid,  and  that  the 
plaintiff  could  not  recover.  There  was  evi- 
dence point  blank  that  the  power  of  attorney 
was  taken  as  a  substitute  on  the  part  of  the 
plaintiff.  There  was  evidence  on  the  part  of 
the  defendants,  the  appellants,  which  tended 
to  establish  that  the  agreement  and  the  pow- 
er of  attorney  were  acted  upon.  The  Jury 
could  accept  the  one,  or  could  accept  the 
other.  Acc^ting  the  one,  the  other,  of 
course,  was  excluded;  and  it  is  not  for  this 
court  to  say  that  they  ought  to  have  accept- 
ed one  as  against  the  other. 

Upon  tbe  whole  case,  we  are  of  opinion 
that  there  Is  no  error,  and  the  decision  of 
the  court  below  is  therefore  by  this  court 
affirmed. 


PAULENER  et  aL  v.  HUTCHINS. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
26,  1S02.) 

APPBALr-RECORD    ENTRIBS-INCORPORATION 
IN  BILL  OF  BXCSFTIONB— DISMISSAL. 

1.  An  appeal  will  be  dismissed  where  ther* 
nowhere  appears,  ontelde  of  the  bill  of  excep- 
tions, any  of  the  pleadings  or  record  entries  of 
proceedings  in  the  trial  court 

Appeal  fronr  the  United  States  court  for 
the  Southern  district  of  the  Indian  Terri- 
tory. Before  Justice  Hosea  Townsend,  Feb- 
ruary 18,  1902. 

Action  by  John  Hutchlns  against  R.  B. 
Faulkner  and  others.  From  a  Judjnnent  for 
plaintiff,  defendants  appeal.    Dismissed. 

T  L  Bm  AppMl  and  Brrsir,  voL^  Cent.  Dig.  H 
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Robert  H.  West,  for  appellants, 
ter  &  Bledsoe,  for  appellee. 


Ledbet- 


CLAYTON,  J.  This  Is  an  action  of  mi- 
lawful  detainer,  pending  here  on  a  motlMi 
to  dismiss  upon  tbe  ground  that  appellants 
have  not  lodged  with  the  clerk  of  this  court 
a  transcript  of  the  record  of  the  trial  of  the 
cause  in  the  United  States  court  at  Ardmore. 
The  only  part  of  the  record  being  lodged  with 
the  clerk  of  this  court  is  the  alleged  bill  of 
exceptions,  signed  by  the  Judge  of  the  trial 
court  There  nowhere  appear,  outside  of 
the  bill  of  exceptions,  any  of  the  pleadings 
or  record  entries  of  the  proceedings  had  in 
the  trial  court  All  that  part  of  the  record 
proper,  and  which  should  have  been  brought 
up  without  the  Intervention  of  a  bill  of  ex- 
ceptions, Is  included  In  it,  and  nowhere  else 
appears  In  the  transcript  filed  in  this  court 
The  complaint  the  answer,  three  amended 
answers,  the  replication,  the  demurrer,  and 
all  motions  and  orders  of  the  court,  except 
the  motion  for  appeal  and  the  order  grant- 
ing  it  and  giving  defendant  60  days  in  which 
to  prepare  and  file  their  bill  of  exceptions, 
are  included  In  the  bUl  of  exceptions  signed 
by  the  Judge,  and  filed  in  the  Unfted  States 
court  at  Ardmore  as  the  record  of  the  pro- 
ceedings of  that  court  as  therein  contained. 
In  addition  to  the  bill  of  exceptions,  the  rec- 
ord here  shows  a  prayer  for  appeal  and  mo- 
tion to  be  allowed  00  days  In  which  to  pre- 
pare bin  of  exceptions,  the  order  sustaining 
the  motion,  the  bond,  and  certain  excep- 
tions taken  bt  the  trial.  Then  follows  the 
clerk's  certificate  that  the  "above  and  fore- 
going Is  a  true  and  correct  transcript  in 
the  cause  as  the  same  appears  of  file  and 
record"  in  his  office.  This  court  will  not 
consider  that  which  is  of  the  record  proper 
when  they  appear  only  in  the  bill  of  excep- 
tions. Chiles  V.  State,  46  Ark.  143;  Ran- 
dolph V.  McCain,  34  Ark.  696;  Anthony  v. 
Brooks,  31  Ark.  725.  And  the  reason  is  ob- 
vious. A  bill  of  exceptions  is  only  intended 
to  bring  up  on  the  record  matters  which  are 
otherwise  no  part  of  It  In  order  that  it 
may  be  filed,  and  thereby  become  a  part  of 
the  record,  it  must  first  be  examined  and 
certified  to  and  signed  by  the  Judge.  The 
clerk  has  no  part  in  Its  preparation,  nor  is 
he  required  to  compare  it  with  that  which 
may  be  on  file  in  his  office.  When  certified 
to  by  the  Judge  and  filed  In  bis  office,  It 
becomes  a  part  of  the  record  of  the  case; 
and  when  the  transcript  is  made  it  must  be 
included  as  it  was  filed,  without  alteration. 
But  not  so  with  the  record  proper.  The 
Judge  has  nothing  to  do  with  that  It,  with- 
out any  reference  to  the  bill  of  exceptions, 
must  be  Included  in  the  transcript  by  the 
clerk,  and  certified  to  by  him  as  being  cor- 
rect. As  to  that  be  is  responsible,  and  bis 
certiticate  is  alone  conclusive.  In  this  case 
he  certifies  that  the  transcript  is  correct  as 
it  appears  of  file  and  record  in  his  office. 
That  part  which  Is  of  file  is  the  bUl  of  ex- 


ceptions, and  that  of  record  the  other  mut- 
ters which  api)ear  in  the  transcript  The 
clerk  has  never  prepared,  nor  has  he  certi- 
fied to  as  being  correct,  that  part  of  the  rec- 
ord proper  which  Is  contained  in  the  bill  of 
exceptions.  We  only  have  the  signature  of 
the  Judge  as  to  that,  while  the  law  requires 
that  it  shall  be  the  clerk. 
The  appeal  ia  dismissed. 


BARTON  V.  HUL8EY. 

(Court  of  Appeals  of  Indian  Territory.     Sept 

25.  1902.) 

tt&NOIiORD  AND  TENANT— ACTION   FOR  RENT 

AND  POSSESSION— DECREB-FINDING3 

OF  MASTER. 

1.  In  a  salt  by  a  citizen  of  an  Indian  tribe 
for  the  possession  of  land  in  possession  of  a 
noncitizeD  under  an  improvement  contract  made 
before  January  1,  1808,  together  with  the  rent 
for  the  occupancy  thereof,  the  court  properly 
entered  a  decree  for  the  rent  for  1901,  though 
the  suit  was  commeuced  before  the  rent  for 
that  year  was  due,  where  the  decree  also  pro- 
vided that  defendant  should  retain  possession 
that  year;  Curtis  Act,  i  3  (Ind.  T.  Ann.  St 
1899,  i  57s),  providing  that  a  nondtizen  in  pos- 
session of  land  nnder  an  improvement  contract 
with  a  citizen,  executed  before  January  1,  1898, 
when  sued  for  possessiou,  may  show  that  he 
has  not  enjoyed  the  possession  thereof  a  suffi- 
cient length  of  time  to  compensate  him  for  im- 
provements made,  and  directing  the  court  to 
specify  the  time  which  will  compensate  him, 
and  award  him  possession  for  sach  time. 

2.  A  judgment  on  the  findings  of  a  master, 
based  on  conflicting  evidence^  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  the  United  States  court  for 
the  Central  district  of  the  Indian  Territory; 
before  Justice  Wm.  H.  H.  Clayton,  Novem- 
ber 6, 1001. 

Suit  by  Mary  A.  Hulsey  against  A.  J.  Bar- 
ton. Decree  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Warner  &.  Buckley,  for  appellant  T.  N. 
Foster,  for  appellee. 

OILL,  C.  J.  The  statement  of  the  case  is 
found  in  appellant's  brief,  on  pages  1,  2,  and 
3,  and  is  as  follows: 

"This  suit  was  begun  on  March  14,  1901, 
by  the  appellee  filing  a  complaint  on  the 
chancery  side  of  the  docket  against  the  ap- 
pellant in  the  United  States  court  for  the  In- 
dian Territory,  in  the  Central  district  at  Po- 
teau.  The  complaint  vrlll  be  found  at  pages 
1,  2,  and  3  of  the  printed  record,  and  as  will 
b<e  seen,  it  in  substance  sets  out  the  follow- 
iag  matter:  That  plaintiff  was  the  owner 
and  entitled  to  the  possession  of  a  certain 
farm  or  Improvement  located  about  five  miles 
north  of  Fanshawe,  and  known  as  the 
'Nelse,'  'Cox,*  and  "Mlse'  places,  and  also  as 
the  'Barton  Farm.'  That  in  1890  Mise  and 
Cox  began  to  Improve  these  places  under 
contracts  with  the  plaintiff,  by  which  each 
agreed  to  improve  farms  thereon,  and  was 
to  receive  fS  per  acre  for  clearing  land,  and 
a  fair  price  for  all  other  improvementa,  and 
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were  to  pay  plaintiff  $10  per  annum  rental. 
Tbe  Improvements  were  to  be  paid  for  by 
use  of  the  lands  at  a  fair  rental  value,  and 
wlien  80  paid  for  tlie  premises  were  to  be  the 
property  of  plaintiff.  That  about  1S91  de- 
fendant obtained  possession  of  premises  by 
purchase  from  said  Mlse  and  Cox,  with 
plaintifTs  consent  and  took  the  place  of  said 
Mlse  and  Cox,  and  completed  the  improve- 
ments. That  defendant  has  since  been  In 
possession  of  said  premises,  and  on  January 
1,  lOOO,  bad  received  full  compensation  oat 
of  tbe  lands  for  ail  improvements.  That  de- 
fendant owed  plaintiff  $(iO  on  the  $10  per  an- 
num stipulation,  and  that  plaintiff  had  been 
damaged  by  the  detention  of  said  property 
during  the  year  1900  in  the  sum  of  $546,  its 
rental  value.  That  demand  had  been  made 
for  possession,  and  that  plaintiff  would  lose 
the  rental  for  1901,— which,  added  to  the 
sums  before  mentioned,  makes  the  total  of 
$1.152,— with  prayer  for  an  accounting  and 
recovery  for  whatever  Is  found  due  plaintiff. 
The  appellant  answered  the  complaint  on  Oc- 
tober 22,  1901,  and  his  answer  is  to  be  found 
at  pages  3  and  4  of  the  record,  in  which  he 
states  substantially  the  following,  viz.:  Ad- 
mits plaintiff's  ownership  and  Mlse  and  Cox 
contracts,  and  that  defendant  acquired  con- 
tract as  alleged,  and  alleges  that  defendant 
made  same  contract  with  plaintiff.  Denies 
that  plaintiff  has  been  damaged  In  sum 
claimed  or  any  other  sums.  Alleges  that  de- 
fendant built  dwelling  worth  $500,  dug  two 
wells  worth  $107,  planted  orchard  worth  $32; 
that  he  cleared  &l  acres  of  land,  worth  $420 
for  clearing;  prepared  the  land  for  first  crop 
(breaking),  worth  $178;  and  made  and  put 
up  112,000  rails,  worth  $1.50  per  hundred. 
States  how  lands  were  cleared  and  put  in 
cultivation.  Alleges  payment  of  $72  on  the 
$10  per  annum  stipulation;  and  finally  claims 
there  Is  still  due  for  improvements,  etc.,  $1,- 
178,  and  claims  right  to  retain  possession  un- 
til balance  is  paid  for  in  rentals.  The  cause 
was  thereupon  referred  to  a  special  master, 
and  after  taking  proof  he  reported  against 
the  defendant  to  the  extent  that  plaintiff 
was  entitled  to  recover  the  possession  of  the 
premises  at  the  end  of  that  year,  and  also  re- 
cover a  balance  of  $313.50,  provided  the  rents 
of  1891  were  Included.  Elxceptlons  were  fil- 
ed, and  sustained  in  part  and  overruled  in 
part:  so  that  judgment  was  finally  given 
against  defendant  for  $251.50." 

The  special  master,  in  making  his  report  of 
this  case,  under  the  evidence  found  as  fol- 
lows: 

"Findings  of  Pacts. 

"I  find  from  the  evidence  that  plaintiff  is 
a  citizen  of  the  Choctaw  Nation,  and  is  the 
owner  of  the  premises,  and  entitled  to  tbe 
possession,  subject  to  defendant's  claim  for 
Improvements,  if  the  same  Is  yet  unpaid.  I 
also  find  from  the  evidence  that  the  defend- 
ant went  into  the  possession  of  the  premises 
in  the  year  1800,  and  wKh  the  consent  of  tbe 


plaintiff,  under  an  improvement  contract 
with  tbe  plaintiff,  and  Is  still  in  possession; 
and  that  plaintiff  duly  served  a  notice  upon 
defendant  to  quit  possession  before  bringing 
this  suit,  as  required  by  law.  I  find  from 
the  evidence  that  the  defendant  Is  charge- 
able with  rents  for  the  premises  in  actual 
cultivation,  fit  for  cultivation,  as  follows: 

To  10  acres  from  1S91  to  1901.  incla- 
Bive,  at  $2%  per  acre  per  year,  11 
years  $   278 

To  10  acres  from  "92  to  1901,  inclusive 
at  $2^  per  acre  per  year,  lO  years. . .        250 

To  rent  12  acrea  from  '93  to  1901,  in- 
clusive, at  $2Mi  per  acre  for  9  years . .        270 

To  rent  of  16  acres  from  1894  to  1901, 
inclusive,  8  years  at  $2%  pet  acre  per 
year 820 

To  20  acres  rent,  from  1896  to  1901,  in- 
clusive, 6  years,  at  $2Vi  per  acre  per 
year 300 

Total  rents $1,095 

"I  further  find  from  the  evidence  that  de- 
fendant Is  entitled  to  credit  for  improve- 
ments and  labor  made  and  done  on  said 
place,  as  follows: 

By  value  of  one  dwelling,  known  as 

the  •Cox  House' $    20000 

By  value  for  Barton  house 100  00 

By  value  for  Chappel  house 100  00 

By  value  for  Brown  bouse 75  00 

By  value  of  one  well  63  ft.  deep 75  Oo 

By  value  of  one  well  34  ft  deep 50  00 

By  peach  trees  bousht  and  set  out. .  82  00 

By  17.184  rails  at  $1.50  per  hundred  257  50 

By  800  rails  burned 12  00 

Bv  1,200  rails  burnt  on  west  side. . .  18  00 

By  1,200  rails  burnt  on  back  side. . .  18  00 
Bv  SOO  rails  burned  at  five  different 

times   12  00 

By  800  rails  for  washouts  for  10  yrs.  12  00 
By  cleariug  84  acres  of  land  at  $5 

per  acre  420  00 

Total  credits $1,.381  50 

Total  rents $1,605  00 

Total  credits 1,381  ."lO 

Balance  due  pi $    313  50 

"I  find  from  the  evidence  all  of  the  mat- 
ters stated  In  tbe  above  account,  and  so  find 
that  the  excess  of  t-ents  over  the  value  of  Im- 
provements is  $313.50,  and  that  the  defend- 
ant is  Indebted  to  plaintiff  in  that  sum.  I 
find  from  the  evidence  that  the  contention  of 
plaintiff  that  there  was  a  contract  between 
plaintiff  and  defendant  for  clearing  and 
breaking  to  be  $5  per  acre  is  not  sustained, 
and  that  the  usual  price  for  clearing  alone  Is 
$5  per  acre,  and  that  it  la  customary  and  rea- 
sonable to  give  the  first  crop  for  breaking 
the  land  and  making  it  tillable.  I  find  from 
the  evidence  that  $72  was  paid  by  defendant 
to  plaintiff  on  an  additional  contract  for  mon- 
ey rent  of  $10  per  year,  and  that  tbe  same 
was  not  Intended  to  be  a  payment  In  dis- 
charge of  the  usual  rents  herein  charged  de- 
fendant, and  was  discontinued  after  tbe  Ato- 
ka agreement. 

"I  find  the  law  applicable  to  the  above 
facts  to  be: 

"(1)  That  tbe  $72  paid  on  the  extia  con- 
tract for  $10  per  year  cannot  be  credited  on 
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rents  berdn  charged,  nor  can  payments  not 
made  after  the  Atoka  agreement  be  recover- 
ed; and  that,  In  the  absence  of  evidence,  It 
will  be  presumed  that  he  received  the  con- 
Blderation  bargained  for. 

'*(2)  That  improvements  bought  by  a  ten- 
ant are  In  the  same  class  with  those  made 
by  him,  as  to  right  to  payment 

"(3)  That  the  defendant  would  be  entitled 
to  pay  for  rails  in  a  fence  that  were  destroy- 
ed by  fire  or  flood  without  his  fault,  and  for 
other  rails  to  replace  them,  if  necessary. 

"(4)  That  plaintur  is  entlUed  to  maintain 
his  suit  to  recover  possession  of  the  premises 
on  expiration  of  this  year,  and  a  Judgment 
for  1313.60  and  costs. 

"The  account  is  stated  for  igoi,  the  suit 
being  filed  March  14,  1901.  I  recommend 
that  plaintiff  be  permitted  to  amend  his  com- 
plaint, or  set  up  by  supplemental  complaint 
the  claim  for  rents  accruing  in  1901  since 
suit  filed,  if  he  so  desires;  otherwise  the 
amount  of  the  rents  for  1901  should  be  de- 
.  ducted  from  the  amount  above  found  due  to 
plaintiff." 

Defendant  filed  certain  exceptions  to  the 
master's  report,  which  are  as  follows: 

"Comes  A.  J.  Barton,  the  defendant  herein, 
and  excepts  to  the  findings  of  George  A. 
Grace,  special  master,  herein  filed,  and  for 
exceptions  says:  That  the  charge  of  two  and 
'"/loo  dollars,  as  specified  In  said  report.  Is 
unreasonable  and  unjust;  that  It  Is  contrary 
to  the  evidence,  and  without  evidence  to  sup- 
port it;  that  said  charge  is  against  the 
weight  of  the  evidence.  Defendant  excepts 
to  paragraph  number,  one  of  said  master's 
findings  as  to  the  law,  and  says  that  he  is 
Justly  entitled  to  the  credit  of  |72.00  therein 
specified.  Defendant  excepts  to  paragraph 
number  four  of  said  report,  and  says  that  It 
Is  contrary  to  the  law  and  the  evidence,  and 
without  evidence  to  support  It  Defendant 
excepts  to  the  recommendation  of  said  mas- 
ter that  plaintiff  be  permitted  to  amend  his 
complaint  or  set  up  by  supplemental  plead- 
ing the  claim  for  rents  accorded  in  1901  since 
suit  filed,  if  he  so  desires.  Defendant  says 
that  each  of  the  above-mentioned  rulings  and 
recommendations  herein  complained  of  Is  er- 
ror. Defendant  further  says  that  he  ought 
to  have  judgment  against  the  plaintiff  for  the 
sum  of  ^2o4.  Defendant  prays  that  the  er- 
rors herein  complained  of  be  by  the  court 
corrected,  and  for  all  other  proper  relief." 

And  the  court  made  its  order  and  Judgment, 
which  is  as  follows: 

"Now  on  this  day  this  cause  came  on  to 
be  heard  by  the  court  upon  the  report  of  Geo. 
A.  Grace,  Esq.,  special  master  In  chancery, 
heretofore  appointed  by  the  court,  the  excep- 
tions of  the  defendant  thereto,  and  the  evi- 
dence herein,  and  the  court  having  beard  said 
report  and  exceptions  thereto,  and  the  evi- 
dence and  the  argument  of  counsel,  and  be- 
ing fully  advised  in  the  premises,  doth  sus- 
tain the  exceptions  to  the  master's  report  as 
to  the  first  and  fourth  paragraphs  thereof,  and 


doth  sustain  and  approve  the  said  master's  re- 
port as  to  the  remainder  \bereot.  The  court 
therefore  finds  that  the  premises  in  contro- 
versy are  the  property  of  the  plaintiff,  and 
that  the  defendant  is  Indebted  to  the  plaintiff 
for  rents  thereof  in  the  sum  of  two  hundred 
fifty  one  and  •Vioo  dollars,  and  that  the 
plaintiff  will  be  entitled  to  the  possession  there- 
of on  the  31st  day  of  December,  1901.  It  is 
therefore  adjudged  and  decreed  by  the  court 
that  the  plaintiff  upon  the  31st  day  of  De- 
cember, 1001,  recover  possession  of  the  prem- 
ises In  controversy,  to  wit,  certain  improve- 
ments of  about  100  acres  of  land  under  fence, 
being  80  acres  In  cultivation  and  the  remain- 
der In  timber,  known  as  the  'Barton  Place,' 
about  five  (5)  miles  north  of  Fanshawe,  I.  T., 
and  now  In  the  possession  of  the  defendant. 
It  is  further  ordered  that  the  fee  of  Greo.  A. 
Grace,  special  master  In  chancery  herein,  be, 
and  the  same  is  hereby,  fixed  at  the  sum  of 
twenty-five  dollars.  Whereupon,  on  the  6th 
day  of  November,  being  one  of  the  regular 
days  of  the  October  term  of  court,  the  defend- 
ant In  open  court  filed  bis  motion  for  a  new 
trial  in  said  cause." 

Defendant  filed  his  motion  for  new  trial, 
which  was  overruled  by  the  court,  and  appeal 
Is  prayed  to  this  court. 

The  errors  complained  of  are:  First  that 
the  court  erred  In  entering  a  decree  for  rents 
of  1001,  for  the  reason  that  the  year  1901 
had  not  expired  before  the  suit  was  brought, 
and  for  the  further  reason  that  the  complaint 
was  not  amended,  or  supplemental  complaint 
filed  In  accordance  with  the  master's  recom- 
mendation; second,  that  the  finding  of  the 
lower  court  was  not  supported  by  the  evi- 
dence. It  will  be  observed  that  the  court  ex- 
amined the  exceptions  of  the  defendant  to 
the  master's  report,  and  sustained  them  in 
part  and  overruled  them  as  to  part:  The  par- 
ticular complaint  of  the  defendant  la  to  en- 
tering up  Judgment  for  the  rents  of  1901, 
the  suit  having  been  begun  on  March  14,  1901. 
It  is  a  general  rule  that  equity  will  follow 
the  law.  Where,  as  In  this  case,  the  law  pro- 
vides that  all  contracts  shall  cease  after  a 
certain  time,  as  in  the  Curtis  Bill,  {  23  (Ind. 
T.  Ann.  St  1899,  t  57z),  the  contract  exist- 
ing between  the  plaintiff  and  defendant  with 
reference  to  the  possession  of  these  lands  must 
have  been  considered  terminated  by  the  terms 
of  the  law;  the  defendants  being  nonrltizens 
and  the  plaintiff  being  a  citizen  of  one  of  the 
tribes.  The  only  question  for  the  court  to 
consider  under  section  S  of  the  Curtis  act 
(Ind.  T.  Ann.  St.  1899,  g  57s)  was  as  to  the 
value  of  the  Improvements,  reasonable  rents, 
and  length  of  time,  If  any,  which  would  com- 
pensate the  defendants  for  their  improve- 
ments. The  special  master  made  a  recommen- 
dation in  the  alternative  that  If  the  defend- 
ants were  allowed  to  continue  In  possession 
of  the  premises,  the  reasonable  rents  therefor 
should  be  charged  against  the  defendant  for 
the  year  1901,  and  the  court  approved  this  find- 
ing.   Section  8  (wctlon  S78)  of  the  Curtia  Uw 


Ind.  T.) 


WILLIAMS  T.  UNITED  STATES. 


871 


Is  aa  follows:  •Trovlded  always,  that  any 
person  being  a  noncitlzen  in  possession  of 
lands,  holding  the  possession  thereof  under  an 
agreement,  lease,  or  improTement  contract 
with  either  of  said  nations  or  tribes  or  any 
citizen  thereof,  executed  prior  to  January  first, 
eighteen  hundred  and  ninety-eight,  may,  as  to 
lands  not  exceeding  in  amount  one  hundred 
and  sixty  acres,  in  defense  of  any  action  for 
the  possession  of  said  lands  show  that  be  Is 
and  has  been  in  peaceable  possession  of  such 
lands,  and  that  he  has  while  in  such  posses- 
sion made  lasting  and  valuable  improyements 
thereon,  and  that  he  has  not  enjoyed  the 
possession  thereof  a  sufficient  length  of  time 
to  compensate  him  for  such  improvements. 
Thereupon  the  court  or  Jury  trying  said  case 
shall  determine  the  fair  and  reasonable  value 
of  such  Improvements  and  the  fair  and  rea- 
sonable rental  value  of  such  lands  for  the 
time  the  same  shall  have  been  occupied  by 
such  person,  and  if  the  improvements  exceed 
In  value  the  amount  of  rents  which  such  per- 
son should  be  charged  the  court,  hi  Its  judg- 
ment, shall  specify  such  time  as  will,  in  the 
opinion  of  the  court,  compensate  such  person 
for  the  balance  due,  and  award  him  posses- 
sion for  such  time  unless  the  amount  be  paid 
by  claimant  within  such  reasonable  time  as 
the  court  shall  specify.  If  the  finding  be  that 
the  amount  of  rents  exceed  the  value  of  the 
Improvements,  judgment  shall  be  rendered 
against  the  defendant  for  such  sum,  for  which 
execution  may  Issue."  We  think,  under  above 
section,  that  the  court  was  fully  authorized  to 
enter  up  this  judgment,  notwithstanding  that 
the  suit  had  been  begun  before  the  rents 
would  be  due  for  the  year  1901;  the  court 
making  provision  by  its  judgment  that  the  de- 
fendant be  allowed  to  retain  possession  of  the 
premises  for  that  year.  It  has  been  held  re- 
peatedly by  this  court  that  the  findings  of  a 
master,  ui)on  which  judgment  has  been  pro- 
nounced, are  the  same  In  their  general  na- 
ture as  though  the  judgment  were  pronounced 
upon  the  verdict  of  the  jury;  and,  where  the 
evidence  is  conflicting  with  the  report  of  the 
master,  a  judgment  of  the  court  below  will  not 
be  disturbed.  We  see  no  reason  to  depart 
from  this  holding  in  this  case.  Martin  Browne 
Co.  V.  Morris,  1  Ind.  T.  495,  42  S.  W.  423; 
Malting  Co.  v.  Schroeder,  67  111.  App.  560; 
Hayes  v.  Hammond,  162  III.  133,  44  N.  E.  422; 
Dean  v.  Emerson,  102  Mass.  480;  14  Am.  & 
Eng.  Enc.  Law  (1st  Ed.)  040,  and  notes. 
Judgment  affirmed. 


WILLIAMS  T.  UNITED  STATES. 

<Conrt  of  Appeals  of  Indian  Territory.    Sept 

25,  1002.) 

MURDER  —  INSTRUCTIONS  —  SEUP-DBFBNSB  — 
THREATS  OF  DECBASED  —  CROSS-EXAUINA- 
TION— REMARKS  OF  COUNSEL. 

1.  On  a  prosecution  for  murder,  the  defense 
being  self-defense,  the  court  charged  that 
threrU  by  the  deceased  against  the  life  of  the 
defendant,  even  though  made  in  his  hearing. 


would  not,  by  themselves,  justify  the  taking  of 
hia  life  by  the  defendant,  aud  that  threats  made 
by  the  deceased  were  competent  evidence  to  be 
considered  in  determining  the  condition  of  mjnd 
and  motive  of  the  deceased  at  the  time  of  the 
killing,  but  that  unless  such  threats  were  suc- 
ceeded by  some  overt  act,  they  would  not  justify 
homicide.  Defendant  contended  that  the  in- 
struction was  error,  as  it  limited  the  right  of 
the  jury  to  cousider  a  certain  threat  made  by 
deceased  in  the  presence  of  defendant  for  any 
other  purpose  than  to  determine  the  mental 
condition  of  deceased,  and  failed  to  tell  the  jury 
that,  if  deceased  did  threaten  defendant's  life, 
and  accompanied  the  threat  by  an  act  of  threat- 
ening nature,  defendant  had  a  right  to  kill  him. 
Held  that,  there  being  in  evidence  threats  which 
were  nat  made  in  defendant's  presence  or  com- 
municated to  him,  and  the  instruction  being  cor- 
rect abstractly,  it  was  not  error. 

2.  On  a  prosecution  for  murder,  the  defense 
being  self-defense,  the  court  charged  tha^  It 
deceased  cursed  defendant,  and  threatened  to 
kill  him,  and  arose  from  his  seat,  and  put  his 
right  hand  into  his  right-hand  pants'  pocket, 
defendant  had  a  right  to  defend  himself  to  the 
extent  of  taking  life,  though  deceased  in  fact 
had  no  pistol  in  his  pocket,  if  defendant  be- 
lieved his  life  in  danger,  and  a  reasonable  man 
would  have  so  believed.  Beld,  that  the  instruc- 
tion was  correct. 

3.  On  a  prosecution  for  murder,  the  defense 
being  self-defense,  and  the  evidence  showing 
deceased  threatened  defendant,  the  court  in- 
structed that,  unless  the  threats  were  succeeded 
bv  some  overt  act,  they  would  not  justify  homi- 
cide. Defendant  contended  that  it  was  nega- 
tive in  character,  and  uncertain.  The  court,  in 
another  instruction,  charged:  "What  acts  on 
the  part  of  a  person  slain  would  justify  the 
taking  of  his  life  varies  with  the  circumstances 
of  each  particular  case.  Under  some  circum- 
stances a  slight  movement  may  justify  instant 
action,  because  of  reasonable  apprehension  of 
danger;  under  other  circumstances  this  would 
not  be  so;  and  it  is  for  the  jury  passing  upon 
the  weight  and  effect  of  the  evidence  to  deter- 
mine how  this  may  be."  Held,  that  the  charge 
as  a  whole  was  proper. 

4.  Where,  on  a  prosecution  for  murder,  de- 
fendant testified  in  his  own  behalf^  it  was  prop- 
er on  cross-examination  to  permit  him  to  ^e 
asked  bow  many  times  he  had  been  arrested, 
and  what  for. 

5.  Where,  on  a  prosecution  for  murder,  de- 
fendant on  cross-examination  stated  he  could 
not  remember  how  many  times  he  had  been  ar- 
rested, it  was  not  error  for  the  prosecuting  at- 
torney to  refer  to  him  in  argument  as  one  ar- 
rested so  often  that  he  could  not  tell  how  often. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Terri- 
tory; before  Justice  John  R.  Thomas,  April 
26,  1901. 

Charles  Williams  was  convicted  of  mnrder, 
and  he  appeals.    Affirmed. 

On  March  15,  1899,  the  grand  jury  re- 
turned Into  court  at  Paul's  Valley  an  indict- 
ment for  murder  against  the  defendant, 
Charles  Williams,  appellant  here,  together 
with  Henry  T.  Bowie  and  Frank  Hunt.  On 
December  6,  1900,  defendant  Williams,  to- 
gether with  Bowie  and  Hunt,  were  arraign- 
ed, and  each  pleaded  not  guilty,  and  on  the 
same  day  severance  was  demanded  and 
granted,  and  defendant  Williams  was  placed 
on  trial  before  a  Jury,  which,  on  December 
11,  1900,  reported  that  they  could  not  agree, 
and  were   discharged.    On  April  24,   1901, 

f  &  See  Homicide.  voL  M,  CwL  Big.  II  UO-IOL 
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defendant  Williams  was  again  placed  on 
trial  before  a  Jury,  who,  on  April  26,  1901, 
returned  the  following  verdict:  "We,  the 
Jui^y.  duly  impaneled  and  sworn  in  the  above- 
entitled  action  do  find  from  the  law  and 
the  evidence  the  within-named  defendant, 
Charles  Williams,  guilty  of  manslaughter  in 
the  manner  and  form  as  charged  in  the  with- 
in Indictment  [Signed]  A.  P.  Roberts, 
Foreman." 

In  the  trial  of  the  above-entitled  case,  dur- 
ing the  argument  of  counsel  to  the  jury, 
Moman  Prulett,  Esq.,  of  counsel  for  the  gov- 
ernment, used  the  following  language:  "Luke 
is  before  you  as  a  peaceable  man.  The  de- 
fendant is  before  you  as  a  man  who  has 
been  arrested  so  often  that  he  cannot  tell 
how  often."  To  which  counsel  for  defend- 
ant objected,  and  moved  the  court  to  exclude 
this  from  the  Jury,  upon  the  ground  that  de- 
fendant had  not  put  his  character  for  peace 
in  issue.  The  court  overruled  the  motion  of 
the  defendant,  and  refused  to  exclude  the 
language  used,  holding  that  the  reputation 
of  defendant,  so  far  as  he  had  put  it  in  the 
case  by  his  own  testimony,  was  proper;  to 
which  ruling  of  the  court  the  defendant  at 
the  time  excepted,  and  still  excepts. 

The  court  gave  the  following  charge  to  the 
Jury: 

"In  this  case  the  defendant,  Charles  Wil- 
liams, stands  charged  by  the  Indictment 
with,  and  is  now  on  trial  for,  the  crime  of 
murder.  Murder  Is  defined  by  the  law  to 
be  the  unlawful  killing  of  a  human  being 
then  and  there  in  the  peace  of  the  ITnited 
States,  with  malice  aforethought,  either  ex- 
press or  implied.  Elxpress  malice  Is  that  de- 
liberate Intention  of  the  mind  unlawfully  to 
take  away  the  life  of  a  human  being,  which 
is  manifested  by  external  circumstances  cap- 
able of  proof.  Malice,  In  general  terms,  may 
be  defined  to  be  the  doing  of  a  wrongful  act 
intentionally,  without  Just  cause  or  excuse. 
As  employed  In  the  foregoing  definition  of 
murder,  the  term  'malice'  Includes  in  its 
meaning  all  those  states  of  the  mind  under 
which  the  killing  of  a  human  being  takes 
place  without  any  cause  which  will  in  law 
Justify,  excuse,  or  extenuate  the  homicide. 
'Malice,'  as  used  in  this  Incident,  does  not 
mean  mere  spite,  ill  will,  or  dislike,  as  it  is 
ordinarily  tmderstood,  but  It  means  that  con- 
dition of  the  mind  which  prompts  one  per- 
son to  take  the  life  of  another  without  Just 
cause  or  legal  Justification.  There  need  be 
no  appreciable  space  of  time  between  the 
formation  of  the  intention  to  kill  and  the 
killing.  They  may  be  as  Instantaneous  as 
successive  thoughts.  It  is  only  necessary 
that  the  act  of  killing  be  preceded  by  the 
concurrence  of  the  will,  deliberation,  and 
premeditation  on  the  i>art  of  the  slayer. 
Malice  Includes  not  only  anger,  hatred,  and 
revenge,  but  every  other  unlawful  and  un- 
justifiable motive.  It  Is  not  confined  to  111 
win  towards  an  individual,  but  is  Intended 
to  denote  an  action  arising  from  any  wicked 


and  corrupt  motive.  Malice  may  be  inferred 
when  any  uulawful  act  Is  done  with  a  wick- 
ed mind,  when  the  fact  is  attended  by  aucb 
circumstances  as  evince  a  plain  indication  of 
a  heart,  regardless  of  social  duty  and  fatally 
bent  on  mischief.  Hence  malice  may  be  im- 
plied from  any  deliberate  and  unlawful  act 
of  one  person  against  another,  however  sud- 
den, if  the  unlawful  act  be  of  such  a  char- 
acter as  to  show  an  abandoned  and  malig- 
nant disposition.  Malice,  in  connection  with 
the  crime  of  killing,  is  but  another  name 
for  a  condition  of  a  man's  heart  and  mind; 
and,  as  no  one  can  look  into  the  heart  or 
mind  of  another,  and  thus  learn  its  condi- 
tion, the  only  way  to  decide  upon  this  con- 
dition at  the  time  of  the  killing  is  to  Infer 
It  from  the  surrounding  facts.  The  pres- 
ence or  absence  of  this  mental  condition 
marks  a  boundary  which  separates  the  two 
crimes  of  murder  and  manslaughter.  Malice 
shall  be  Implied  when  no  considerable  provo- 
cation appears,  and  where  all  the  circum- 
stances manifest  an  abandoned  and  wicked 
disposition.  The  burden  of  proving  each  of 
the  material  allegations  In  the  indictment 
rests  upon  the  government.  The  defendant 
Is  presumed  to  be  Innocent  of  the  crime 
charged,  and  that  presumption  abides  with 
the  defendant  from  the  initiation  of  the  case 
until  it  either  be  crystalized  into  a  fact,  or 
Is  overcome  by  evidence  convincing  your 
minds  beyond  a  reasonable  doubt  of  his 
guilt  as  charged  in  the  indictment  The  un- 
lawful killing  being  proved,  the  burden  of 
proving  circumstances  of  mitigation  that  Jus- 
tify or  excuse  the  homicide  devolves  on  the 
accused,  unless  by  the  proof  on  the  part  of 
the  prosecution  It  Is  sufficiently  manifest 
that  the  offense  committed  only  amounted 
to  manslaughter,  or  that  the  accused  was 
Justified  or  excused  In  committing  the  homi- 
cide. If  you  believe  beyond  a  reasonable 
doubt  from  the  evidence  that  the  defendant, 
Charles  Williams,  within  the  Southern  dis- 
trict of  the  Indian  Territory,  at  the  time 
prior  to  the  finding  of  the  Indictment  In  this 
case,  to  wit,  on  or  about  the  13th  day  of  No- 
vember, A.  D.  1898,  unlawfully,  feloniously, 
willfully,  and  of  his  malice  aforethought 
killed  William  J.  Luke  by  shooting  him  with 
a  bullet  fired  by  defendant  from  a  Colt's  45- 
caliber  revolving  pistol,  you  should  find  the 
defendant  guilty  of  murder.  If  you  believe 
l>eyond  a  reasonable  doubt  from  the  evi- 
dence, that  the  defendant  while  armed  with 
a  deadly  weapon,  which  he  had  concealed 
on  his  hip  pocket,  went  to  the  room  where 
Luke  was  engaged  in  a  g^ame  of  cards  with 
several  other  parties;  that  he  (the  defend- 
ant) called  attention  to  a  matter  which  pro- 
voked and  resulted  In  a  hot  quarrel  between 
Luke  and  defendant;  that  while  Luke  was 
standing  with  his  right  hand  on  the  back  of 
a  chair,  and  was  pointing  or  gesticulating 
with  his  left  hand  towards  defendant  who 
was  standing  some  six  feet  away,  but  was 
not  assaulting  or  attempting  to  assault  the 
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defendant,  that  the  defendant,  after  threat- 
eningly announcing  bis  Intention  to  kill  Lulce, 
drew  bis.  pistol,  and  unlawfully,  feloniously, 
and  of  his  malice  aforethought  shot  and 
killed  Liuke,— such  killing  would  be  murder. 
Although  you  may  believe  from  the  evidence 
that  some  time  after  Luke's  death  a  party 
of  men  went  to  where  his  body  lay,  and 
made  an  examination  of  the  clothlug  of  de- 
ceased for  the  purpose  of  ascertaining  wheth- 
er or  not  there  was  a  pistol  or  other  weapon 
on  bis  person,  and  although  you  may  be- 
lieve from  the  evidence  that  upon  said  ex- 
amination a  loaded  pistol  was  found  In  the 
pants  pocket  of  deceased,  still,  if  you  be- 
lieve from  the  evidence  that  after  Luke  was 
killed  several  parties  went  up  to  the  room 
where  his  body  lay,  and  changed  the  posi- 
tion of  the  body,  and  tied  his  hands  across 
his  breast,  and  that  other  parties  had  access 
to  the  room  where  the  body  lay,  such  facts, 
with  the  opportunities  offered  for  placing  a 
pistol  in  the  pocket  of  the  deceased  after  hla 
death,  may  be  taken  into  couslderatlon  by 
you  in  determining  whether  or  not  deceased 
was  armed  at  the  time  of  the  killing.  Al- 
though you  may  believe  from  the  evidence 
that  at  the  time  of  the  killing  deceased  had 
a  loaded  pistol  in  his  pocket,  still,  unless 
he  made  an  assault  upon  defendant  by  either 
drawing  or  attempting  to  draw  said  pistol 
with  the  manifest  or  apparent  Intention  of 
shooting  him,  such  fact  did  not  Justify  or  ex- 
cuse the  shooting  and  killing  of  Luke  by 
defendant,  and  such  fact  cannot  avail  de- 
fendant by  way  of  self-defense.  If  you  be- 
lieve from  the  evidence  that  the  defendant 
did  not  start  or  provoke  the  quarrel  with  the 
deceased,  but  that  the  deceased  began  quar- 
reling with  the  defendant  without  Just 
cause;  that  deceased  cursed  defendant,  ap- 
plying to  him  a  foul  epithet,  and  threatened 
to.  kill  defendant;  that  the  deceased  bad  a  re- 
volver in  his  pocket;  that  he  arose  from  his 
seat,  and  put  his  right  hand  to  his  right 
pants  pocket  in  a  threatening  manner,  and 
attempted  to  draw  his  pistol  for  the  purpose 
of  Bliooting  defendant,— then  and  in  that 
case  the  defendant  had  a  lawful  right  to 
defend  himself,  even  to  the  extent  of  taking 
the  life  of  the  deceased.  In  order  to  Justify 
the  defendant  in  taking  the  life  of  William 
Luke,  it  Is  not  necessary  for  the  Jury  to  find 
that  said  William  Luke  did  have  a  pistol 
in  his  pocket  at  the  time  of  said  killing,  or 
that  the  defendant  was  then  and  there  in 
actual  danger  of  losing  his  life  or  of  re- 
ceiving serious  bodily  injury  at  the  hands 
of  said  Luke;  but  it  is  sufficient  in  law  to 
Justify  the  defendant  In  taking  the  life  of 
the  said  Luke  if,  from  the  words  and  acts 
of  tbe  said  Luke  at  the  time,  the  defendant 
had  reasonable  grounds  to  believe,  and  in 
good  faith  did  believe,  that  the  said  Luke 
was  then  and  there  about  to  make  an  un- 
lawful, deadly  assault  upon  him,  the  said  de- 
fendant; and  in  determining  how  this  may 
be    you  must  view  the  facts  and  circum- 


stances of  this  case  as  they  then  reasonably 
appeared  to  the  defendant. 

"Although  you  may  believe  from  the  evi-, 
dence  that  at  the  time  of  the  killing  of  Luke 
by  the  defendant  both  tbe  defendant  and 
Lake  were  engaged  in  the  unlawful  bus!' 
ness  of  running  a  gaming  bouse,  and  of 
gambling,  and  that  each  of  them  were  vio- 
lating the  law  by  carrying  concealed  deadly 
weapons,  these  unlawful  acts  alone  would 
not  Justify  the  defendant  in  taking  tbe  life 
of  his  partner  in  crime,  since  it  is  as  much 
a  violation  of  the  law  to  kill  a  bad  man  as 
a  good  man.  An  assault  Is  an  unlawful 
attempt,  coupled  with  a  present  ability,  to 
inflict  upon  the  person  of  another  a  bodily 
injury.  Tbe  defense  Interposed  in  this  case 
is  self-defense;  that  is,  that  it  was  neces- 
sary for  the  defendant  to  take  tbe  life  of  the 
deceased  to  prevent  his  either  losing  his  life 
or  receiving  great  bodily  harm.  Self-de- 
fense, in  proper  cases,  is  the  right  of  every 
person.  It  may  be  resorted  to  by  any  one 
who  is  violently  assaulted  by  another  in 
such  a  manner  as  to  cause  the  person  so 
assaulted  in  good  faith  to  believe  that  he  is 
In  immediate  danger  of  either  being  killed  or 
of  receiving  great  bodily  harm  from  the  as- 
sailant, and  that  the  killing  of  the  assailant 
appears  to  be  the  only  means  of  escaping 
death  or  great  bodily  harm.  In  ordinary 
cases  of  one  person  killing  another  in  self- 
defense  it  must  appear  that  the  danger  was 
80  urgent  and  threatening  that.  In  order  to 
preserve  his  own  life,  or  to  prevent  his  re- 
ceiving great  bodily  injury,  tbe  killing  of  the 
other  was  necessary,  or  apparently  neces- 
sary; and  it  must  also  appear  that  the  per- 
son killed  was  the  assailant,  or  that  tbe 
slayer  in  good  faith  endeavored  to  decline 
further  combat  before  the  mortal  blow  or  in- 
Jury  was  given.  A  bare  fear  ot  being  killed 
or  of  receiving  great  bodily  harm  is  not  suf- 
ficient to  Justify  a  killing.  It  must  appear 
that  the  circumstances  were  sufficient  to  ex- 
cite the  fear  of  a  reasonable  person  similarly 
situated,  and  the  defendant  acting  in  good 
faith,  and  viewing  the  situation  and  ch*cnm- 
stances  from  his  standpoint,  and  that  the 
party  killing  really  acted  under  the  Influence 
of  such  fear,  and  not  hi  a  spirit  of  revenge. 
The  law  of  self-defense  is  a  law  of  neces- 
sity, pure  and  simple.  It  is  not  an  ofTensive 
law,  but  defensive  law.  Before  the  defend- 
ant would  be  jUstiQed  in  killing  the  deceas 
ed,  he  must  l>e  in  danger,  or  apparently  in 
danger,  as  viewed  from  bis  standpoint,  of 
either  losing  his  life  or  of  receiving  great 
bodily  barm  at  the  hands  of  the  deceased  at 
tbe  place  and  at  the  instant  when  the  fatal 
shot  which  took  tbe  life  of  deceased  (Luke) 
was  fired.  Threats  by  the  deceased  against 
the  life  of  the  defendant,  even  though  made 
in  his  hearing,  would  not  by  themselves  Jus- 
tify the  taking  of  his  life  by  tbe  defendant 
Threats  ma^e  by  the  deceased  against  the 
defendant  are  competent  evidence  to  be  con- 
sidered by  you  in  determining  the  conditloii 
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of  mind  and  motive  of  the  deceased  at  tbe 
time  of  tbe  killing;  but,  unless  such  threats 
.were  succeeded  by  some  overt  act,  they 
would  not  Justify  homicide,  or  even  simple 
assault.  To  justify  the  defendant  In  slaying 
the  deceased,  the  deceased  must,  at  the  time 
of  the  fatal  shot,  have  been  making  some 
overt  demonstration  which  would  have  led 
a  reasonable  man  similarly  situated  (and 
the  defendant  acting  In  good  faith,  and  view- 
ing the  situation  from  his  standpoint)  to  be- 
lieve that  his  life  was  in  Imminent  danger,  or 
that  he  was  in  imminent  danger  of  receiving 
great  bodily  injury.  A  party  in  the  exercise 
of  self-defense  cannot  use  more  force  than  ap- 
pears to  be  necessary  for  his  own  protec- 
tion, and  if  he  exceeds  the  force  apparently 
necessary  to  Us  own  defense  or  safety  he 
is  guilty  of  eltbee  m'urder  or  manslaughter, 
as  defined  by  these  instructions,  if  the  homi- 
cide results  from  his  acts.  If  you  believe 
from  the  evidence  that  the  defendant  will- 
ingly and  voluntarily  and  without  provoca- 
tion on  the  part  of  the  deceased  entered  Into 
the  difficulty  at  a  time  when  he  was  not 
endangered  by  any  acts  of  the  deceased,  he 
is  cut  off  from  the  law  of  self-defense;  for 
It  Is  the  law,  where  parties  voluntarily  enter 
into  a  mutual  combat.  In  which  one  of  the 
parties  Is  slain,  such  slaying  is  murder. 

"If,  upon  consideration  of  the  law  and  the 
evidence  before  you,  you  should  conclude 
that  the  defendant  is  not  guilty  of  murder, 
it  Is  your  duty  next  to  consider  whether  or 
not,  under  the  law  and  the  evidence,  he  is 
gruilty  of  the  crime  of  manslaughter.  Man- 
slaughter is  the  unlawful  killing  of  a  human 
being  without  malice,  express  or  Implied, 
and  without  deliberation.  Tbe  killing  of  a 
human  being  in  the  heat  of  passion  by  or  with 
a  dangerous  weapon,  except  where  the  kill- 
ing is  shown  by  the  evidence  to  be  either 
Justifiable  or  excusable,  Is  manslaughter.  If 
you  believe  beyond  a  reasonable  doubt  from 
the  evidence  that  the  defendant,  within  the 
Southern  district  of  the  Indian  Territory,  on 
the  13th  day  of  November,  1898,  by  means 
of  firing  a  leaden  bullet  out  of  a  Colt's  45- 
callber  revolving  pistol  into  the  head  and 
brain  of  William  J.  Luke,  thereby  killing 
the  deceased;  that  said  killing  was  not  Jus- 
tified by  law,  or  In  necessary  or  apparently 
necessary  self-defense,  but  was  done  in  the 
heat  of  passion,  and  that  said  killing  was 
done  without  malice  on  the  part  of  tbe  de- 
fendant,— ^the  crime  would  be  manslaughter, 
and  you  should  so  find  the  defendant  guilty. 
To  extenuate  an  unlawful  killing,  and  re- 
duce it  to  manslaughter,  two  facts  must 
concur:  There  must  be  at  the  time  of  the 
killing  both  passion  and  provocation.  Provo- 
cation without  passion  will  not  extenuate, 
nor  will  passion  merely  without  provocation 
reduce  the  unlawful  killing  from  murder  to 
manslaughter.  Tou  are  Instructed  that  what 
Is  or  is  not  an  overt  act  of  violence — that  is, 
what  acts  on  the  part  of  a  person  slain 
would  Justify  the  taking  of  his  life — ^varies 


with  the  circumstances  of  each  particular 
case.  Under  some  circumstances  a  slight 
movement  may  Justify  instant  actioD  be- 
cause of  reasonable  apprehension  of  danger; 
under  other  circumstances  this  would  not 
be  so;  and  it  Is  for  the  Jury  passing  upon 
the  weight  and  effect  of  the  evidence  to  de- 
termine how  this  may  be.  Where  evidence 
has  been  admitted  for  the  purpose  of  Im- 
peaching the  testimony  of  a  witness  who 
has  theretbfore  testified  in  the  case,  such  im- 
peachlng  testimony  can  only  be  considered 
by  you  for  the  purposes  for  which  It  was  In- 
troduced; that  Is,  for  the  purpose  of  Im- 
peaching the  testimony  of  said  witness,  and 
not  as  original  evidence,  either  in  favor  of 
the  prosecution  or  of  the  defense.  In  con- 
sidering such  impeaching  evidence.  It  is  prop- 
er for  you  to  consider  it  for  the  purpose  of 
determining  the  weight  you  will  give  to  the 
evidence  of  the  witness  whose  testimony  is 
sought  to  be  impeached,  and  for  no  other 
purpose.  You  are  the  Judges  of  the  weight 
of  the  evidence  and  of  the  credibility  of  the 
witnesses.  In  determining  the  weight  yon 
will  give  to  the  testimony  of  the  several  wit- 
nesses It  Is  proper  for  you  to  take  into  con- 
sideration their  appearance  and  manner  of 
testifying  while  on  the  stand;  their  intelli- 
gence or  lack  of  Intelligence;  their  means 
of  knowledge  of  the  niatters  about  which 
they  testify;  their  Interest  in  the  result  of 
the  suit;  as  to  whether  their  story  bears  the 
marks  of  candor  and  truth  or  to  the  con- 
trary; as  to  whether  It  Is  reasonable  or  un- 
reasonable; as  to  whether  they,  or  either 
of  them,  have  made  other  and  contradictory 
statements  at  other  times  from  those  made 
upon  the  witness  stand  in  this  trial;  as  to 
whether  the  testimony  of  any  witness  has 
been  contradicted  upon  any  material  matter 
in  this  case  by  other  credible  and  unim- 
peached  witness  or  witnesses;  and,  taking 
all  these  facts  and  circumstances  Into  con- 
sideration, you  should  give  to  the  testimony 
of  each  of  the  several  witnesses  such  weight 
as  you  think  It  entitled  to  under  all  the  cir- 
cumstances of  the  case.  In  determining  the 
question  of  the  guilt  or  Innocence  of  the  de- 
fendant of  the  crime  of  either  murder  or 
manslaughter,  you  should  consider  all  the 
facts  and  circumstances  In  proof  before  you. 
guided  by  these  Instructions  In  weighing  and 
applying  the  testimony.  Before  you  can  find 
the  defendant  guilty  of  either  murder  or 
manslaughter,  you  must  be  satisfied  by  tbe 
evidence  beyond  a  reasonable  doubt  of  his 
guilt  of  either  murder  or  manslaughter. 
Not  every  doubt  which  may  arise  in  your 
minds  Is  of  necessity  a  reasonable  doubt, 
but.  In  order  to  be  a  reasonable  doubt,  it 
must  amount  to  a  real  doubt  of  the  g:\illt  of 
the  defendant.  It  must  be  such  a  doubt  as, 
if  arising  In  the  solution  of  one  of  the  graver 
aflfalrs  of  life,  would  cause  a  reasonable  and 
prudent  man  to  hesitate,  and  say,  'I  am  not 
satisfied.'  In  order  to  be  a  reasonable  doubt, 
as  applied  In  this  case.  It  mnst-be  a  substan- 
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tial  doubt  of  the  defendant's  gnOt,  growing 
out  of  the  contradictory  or  unsatisfactory  na- 
ture of  the  testimony,  or  a  lack  of  testimony, 
which,  after  considering  all  the  facts  and 
drcomstancefl  in  proof  before  you,  causes 
you  to  hesitate,  and  say,  'I  am  not  satisfied 
of  the  gruUt  of  the  defendant'  If  you  have 
on  your  mind  such  a  reasonable  doubt  of 
the  defendant's  guilt,  then  you  should  re- 
solve that  doubt  in  favor  of  tbe  defendant 
and  acquit  him;  but  If,  after  considering 
all  the  facts  and  circumstances  In  proof  be- 
fore you,  yon  can  say  that  you  feel  morally 
certain  of  the  guilt  of  the  defendant  as  char- 
ged in  the  indictment,  you  are  satisfied  be- 
yond a  reasonable  doubt,  and  should  find 
tbe  defendant  guilty  of  murder  or  man- 
fllaughter,  according  to  the  law  and  evi- 
dence. You  must  try  this  case  ftilrly  and 
Impartially,  without  fear,  favor,  or  affection, 
and  your  verdict  must  be  based  upon  tbe 
law  and  the  evidence,  and  not  upon  pre- 
sumption, speculation,  or  suspicion.  Do  your 
duty  faithfully  according  to  tbe  law  as  It  Is 
given  you  In  this  charge,  the  evidence  as  you 
have  heard  it  from  the  months  of  the  wlt- 
•nesses,  guided  by  the  wisdom  of  a  merciful 
God,  and  you  will  have  performed  your 
whole  duty." 

On  May  1,  1901,  defendant  filed  a  motton 
for  new  trial,  which,  on  May  9,  1901,  was 
overruled  by  the  court.  "Comes  on  now  to 
be  heard  defendant's  motion  for  a  new  trial 
heretofore  filed  herein,  and  the  court,  after 
hearing  said  motion,  and  being  fully  advised 
In  the  premises,  doth  overrule  said  motion, 
to  which  action  of  tbe  court  defendant  then 
and  there  in  open  court  duly  excepted,  and 
prayed  an  appeal  to  the  United  States  court 
of  appeals  for  the  Indian  Territory,  sitting 
at  South  McAleeter;  which  said  prayer  is 
panted,  and  defendant  is  allowed  ninety 
(90)  days  within  which  to  prepare  and  file 
his  bill  of  exceptions.  On  this  day,  defend- 
ant being  brought  to  the  bar  of  the  court 
In  the  custody  of  the  marshal.  It  Is  the  Judg- 
ment, sentence,  and  order  of  the  court  that 
said  defendant,  Chas.  Williams,  be,  and  he 
Is  hereby,  sentenced  to  the  United  States 
penitentiary  at  Vt.  Leavensworth,  Kansas, 
for  a  period  of  ten  (10)  years,  beginning 
from  this  date;  that  he  pay  to  tbe  United 
States  of  America  a  fine  of  one  thousand 
dollars,  and  the  cost  of  this  prosecution; 
and  that  be  stand  committed  until  said  fine 
and  costs  are  paid.  In  the  United  States 
court  for  the  Southern  district  of  the  Indian 
Territory,  sitting  at  Paul's  Valley,  April,  A. 
D,  1901,  term." 

H.  M.  Carr  and  Furman  &  Matbers,  for 
appellant  W.  B.  Johnson,  U.  S.  Atty.,  and 
James  B.  Humphrey,  Asst  U.  S.  Atty.,  for 
appellee. 

TOWNSEND,  J.  (after  stating  the  facts). 
The  appellant  has  filed  two  assignments  of 
«rror,  which  are  rs  follows:    First  assign- 


ment of  error:  "The  court  erred  In  charging 
tbe  Jury  as  follows:  'Threats  by  the  deceas- 
ed against  the  life  of  the  defendant  even 
though  made  in  his  hearing,  would  not  by 
themselves.  Justify  the  taking  of  his  life 
by  the  defendant  Threats  made  by  the 
deceased  are  competent  evidence  to  be  con- 
sidered by  you  in  determining  the  condition 
of  mind  and  motive  of  the  deceased  at  the 
time  of  tbe  killing;  but  unless  such  threats 
were  succeeded  by  some  overt  act  they 
would  not  Justify  homicide,  or  even  a  simi- 
lar assault'"  Second  assignment  of  error: 
"The  court  erred  In  permitting  counsel  for 
the  government  in  his  argument  to  the 
Jury,  to  comment  upon  the  character  of  the 
defendant  for  peace  and  g^od  order,  the 
defendant  not  having  his  character  for  peace 
In  evidence." 

The  appellant  Insists  that  tbe  giving  of 
the  Instruction  alleged  as  the  first  assign- 
ment of  error  limits  the  right  of  the  Jury 
to  consider  the  threat  made  by  deceased  in 
the  presence  of  the  defendant  for  any  other 
purpose  than  to  determine  the  condition  of 
mind  and  motive  of  tbe  deceased  at  the 
time  of  the  killing;  and  that  It  fails  to  tell 
the  Jury  in  plain  and  direct  terms  that  If 
the  deceased  did  threaten  the  life  of  the  de- 
fendant, and  accompanied  that  threat  with 
an  act  indicating  a  present  purpose  and 
ability  to  carry  It  into  execution,  then  tbe 
defendant  would  have  the  right  to  act  in 
his  self-defense,  and  kill  the  deceased  upon 
tbe  ground  of  reasonable  apprehensions  of 
danger.  Has  not  appellant  misapprehend- 
ed said  InstructlonT  He  seeks  to  limit  it  to 
the  "threats  made  by  deceased  In  the  pres- 
ence of  tbe  defendant"  The  first  clause  of 
said  charge  Is  as  follows:  "Threats  by 
the  deceased  against  the  life  of  the  defend- 
ant even  though  made  In  his  hearing,  would 
not  by  themselves  Justify  tbe  taking  of  his 
life  by  the  defendant"  This  is  clearly  cor- 
rect, because,  unless  such  threats  were  suc- 
ceeded by  some  overt  act  In  fin  attempt  to 
carry  same  into  execution,  It  would  not  Jus- 
tify the  appellant  In  killing  the  deceased  up- 
on the  ground  of  reasonable  apprehension 
of  danger.  "Where  the  offense  consists  of 
an  attempt  to  do  injury,  there  must  be,  as 
in  other  cases  of  attempt  something  more 
than  a  mere  intention.  Some  step  must  be 
taken  toward  carrying  out  the  intent  Thus, 
mere  preparation  Is  not  enough,  nor  mere 
threats  unaccompanied  with  any  offer  of 
violence,  nor  the  presentation  of  a  dangerous 
weapon  without  manifestation  of  intention 
to  use  It  or  accompanied  with  language  in- 
dicating the  intention  not  to  use  it  But 
pointing  a  loaded  weapon,  with  words  indi- 
cating the  intention  to  discharge  It  Is 
enough,  without  an  attempt  made  to  actual- 
ly discharge  it;  the  further  prosecution  of 
the  attempt  being  prevented  by  interfer- 
ence. Mere  words  will  not  constitute  an 
assault,  but  words  may  be  Important  as  giv- 
ing color  to  acts,  and  mt^make  that  an 
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assault  wblch  would  not  otberwlae  be  one. 
The  line  of  criminality  Is  to  be  drawn  be- 
tween menace  only  and  violence  begun  to  be 
execnted."  Section  232,  McCIaln,  Gr.  Law. 
"To  warrant  taking  life  In  self-defense,  the 
danger  must  be  Imminent.  Mere  words  or 
gestures,  however  Insulting,  not  Indicating 
Immediate  danger  to  the  person  assailed, 
win  not  be  sufBdent;  neither  will  threats 
which  do  not  Indicate  a  present  purpose  to 
carry  them  out"  Section  303,  Id.  But  such 
communicated  threat  Is  always  admissible 
to  show  the  motive  of  appellant  "Evidence 
of  threats  by  the  deceased,  whether  made 
to  the  accused  or  to  others,  and  communi- 
cated to  him.  Is  always  admissible  to  show 
the  defendant's  motive."  Section  326,  Un- 
derh.  Cr.  B^.  But  there  was  a  threat  prov- 
en that  was  uncommunlcated  to  the  defend- 
ant as  follows:  "Q.  Did  you  have  any  con- 
versation In  the  room  downstairs  that  morn- 
ing with  Mr.  Luke  In  regard  to  this  defend- 
ant? A.  Yes,  sir.  Mr.  Humphrey:  We  ob- 
ject to  that  The  Court:  It  is  competent 
Mr.  Carr:  State  what  It  was.  The  Court: 
Just  tell  what  the  deceased  said.  Mr.  Carr: 
Q.  Tell  what  the  deceased  said.  A.  He  ask- 
ed me  If  I  would  take  a  drink  of  cider,  and 
I  said  I  didn't  care  If  I  did,  and  we  took 
a  drink,  and  he  picks  up  this  pistol  behind 
the  bar,  and  I  said,  'Bill,  what  are  you  go- 
ing to  do  with  that—  Mr.  Humphrey:  Your 
honor,  this  man  Is  telling  what  be  said.  This 
Is  a  dead  man.  We  can't  bring  him  here  to 
contradict  it.  The  Court:  You  can't  tell 
what  you  said.  Tell  what  the  deceased  said. 
Sometimes  we  have  to  relax  the  rule  In  or- 
der to  make  it  Intelligible.  That  Is  the  rule. 
The  court  may  allow  some  other  matters 
in  order  to  make  It  Intelligible.  Mr.  Carr: 
Q.  What  did  Luke  say?  A.  I  asked  him 
what  he  was  going  to  do  with  that,  and  be 
said,  'If  everything  don't  work  right,  I  am 
going  to  IdU  that  son  of  a  bitching  partner 
of  mine.'  Q.  Do  you  know  who  his  partner 
was?  A.  Mr.  Williams,  I  suppose.  Q.  Do 
you  know?  A.  They  was  partners.  Q.  Part- 
ners in  that  gambling  house,  were  they? 
A.  Yes,  sir."  The  court  Is  always  required 
to  tell  the  Jury  the  law  applicable  to  the 
facts  proven,  and  the  next  clause  of  said 
charge  undoubtedly  had  reference  to  said  un- 
communlcated threat,  as  follows:  "Threats 
made  by  the  deceased  are  competent  evi- 
dence to  be  considered  by  you  In  determin- 
ing the  condition  of  mind  and  motive  of  the 
deceased  at  the  time  of  the  kiUiog."  "Ufl- 
communicated  threats  may  be  received  to 
corroborate  those  communicated,  and  to 
show  the  mental  condition  of  the  deceased. 
Sometimes  the  former  may  be  regarded  as 
of  the  res  gestte,  explaining  some  act  al- 
ready In  evidence;  as,  for  example,  to  show 
the  mental  state  of  the  deceased  when  the 
question  Is,  did  he  intend  to  barm  the  ac- 
cused, and  was  he  the  attacking  party  in 
the  aCtray  during  which  be  was  killed?  Un- 
communlcated threats  are  then  relevant  to 


show  he  provoked  the  affray,  or  to  explalu 
the  Intention  with  which  he  participated  In 
it  or  to  Illustrate  the  character  of  the  at- 
tack." Section  326,  Underh.  Cr.  Ev.  "Threat* 
made  by  deceased  are  admissible  in  case* 
of  donbt  to  prove  that  the  deceased  made 
the  attack.  Threats  made  by  the  deceased 
against  the  defendant  are  admissible  to 
prove  that  the  deceased  was  seeking  the 
life  of  the  defendant  though  such  threats 
were  not  known  by  the  defendant  until  after 
the  kllUng."  See  Hughes,  Cr.  Law  &  Ptoc 
i  131.  "There  are  cases,  however,  wblcb 
hold  that  uncommunlcated  threats  made  by 
deceased  against  the  defendant  are  admlBsi- 
ble  as  tending  to  show  the  Intention  and 
animus  of  deceased.  The  violent  vicious,, 
or  lawless  character  of  deceased  as  known 
to  defendant  before  the  homicide  may-  be' 
proven  for  the  same  purpose  as  antecedent 
threats;  that  Is,  to  show  the  apparent  dan- 
ger to  the  person  assailed.  But  there  must 
be  also  proof  of  some  overt  act  More- 
over, where  the  homicide  has  been  commit- 
ted In  an  encounter,  and  defendant  claims- 
to  have  been  acting  In  self-defense,  but  it 
does  not  appear  which  was  the  agg;re8sor« 
the  character  of  deceased  as  a  violent  man 
may  be  shown  as  Indicating  that  It  was  be 
who  brought  on  the  con&ict,  and  that  de- 
fendant acted  in  necessary  self-defense. 
And  previous  threats,  not  communicated,  are 
admissible  under  the  same  circumstances  for 
the  same  purpose.  But  antecedent  threats, 
or  the  bad  character  of  deceased,  not  known 
to  the  d^endant,  are  not  thus  admissible 
according  to  most  authorities,  unless  the  cir- 
cumstances of  the  homicide  are  such  as  t» 
leave  it  In  doubt  which  party  was  the  ag- 
gressor." Section  307,  McClaln,  Cr.  law. 
The  appellant  says  be  is  not  relying  upon 
uncommunlcated  threats,  but  this  would  not 
excuse  the  court  from  instructing  the  jury- 
upon  ail  the  law  applicable  to  the  evidence. 
Appellant  says,  "The  threat  upon  which  we 
rely  Is  a  threat  made  to  the  defendant  ac- 
companied by  a  hostile  demonstration,"  and 
briefly  quotes  the  evidence  of  the  threat 
made  at  the  time  of  the  killing,  and  says, 
"The  defendant  has  a  right  to  an  instruc- 
tion applicable  to  his  own  evidence,  and 
based  upon  the  hypothesis  that  it  is  true."' 
In  our  Judgment  the  court  very  fully  com- 
piled with  the  law  In  this  respect  by  giv- 
ing the  following  charges:  "If  yon  believe 
from  the  evidence  that  the  defendant  did 
not  start  or  provoke  the  quarrel  with  the 
deceased,  but  that  the  deceased  begran  quar- 
reling with  the  defendhnt  without  Just 
cause;  that  deceased  cursed  defendant,  ap- 
plying to  him  a  foul  epithet  and  threatened 
to  kill  defendant;  that  the  deceased  had  a 
revolver  In  his  pocket;  that  he  arose  from 
his  seat,  and  put  his  right  hand  to  his  right 
pants  pocket  in  a  threatening  manner,  and 
attempted  to  draw  his  pistol  for  the  purpose 
of  shooting  defendant— then  and  in  that  case 
the  defendant  had  a  lawful  right  to  defend 
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hlmiielf,  eren  to  the  extent  of  taking  the 
life  of  the  deceased."  "In  order  to  ^nstlfy 
the  defendant  In  taking  the  life  of  William 
Luke,  It  Is  not  necessary  for  the  Jury  to 
find  that  said  William  Luke  did  have  a  pis- 
tol In  his  pocket  at  the  time  of  said  killing, 
or  that  the  defendant  was  then  and  there 
tu  actual  danger  of  losing  his  life  or  of  re- 
ceiving serious  bodily  injury  at  the  hands 
of  said  Lnke;  but  it  is  sufficient  in  law 
to  Justify  the  defendant  In  taking  the  life 
of  the  said  Lnke,  if,  from  the  words  and  acts 
of  the  said  Luke  at  the  time,  the  defendant 
bad  reasonable  grounds  to  believe,  and  in 
good  faith  did  believe,  that  the  said  Lnke 
was  then  and  there  about  to  make  an  unlaw- 
ful deadly  assault  upon  him,  the  said  de- 
fendant; and  in  determining  how  this  may 
be  you  mnst  view  the  facts  and  circumstan- 
ces of  this  case  as  they  then  reasonably  ap- 
peared to  the  defendant."  "To  Justify  the 
defendant  in  slaying  the  deceased,  the  de- 
ceased must,  at  the  time  of  the  fatal  shot, 
have  been  making  some  overt  demonstration 
which  would  have  led  a  reasonable  man 
similarly  situated  (and  the  defendant  acting 
in  good  faith,  and  viewing  the  situation  from 
bis  standpoint),  to  believe  that  his  life  was 
in  imminent  danger,  or  that  he  was  In  Im- 
minent danger  of  receiving  great  bodily  In- 
jury." Appellant  insists  that  the  latter  por- 
tion of  the  foregoing  charge  on  threats  is 
negative  in  character,  and  uncertain,  If  not 
unintelligible  in  meaning.  Said  portion  of 
said  charge  referred  to  is  as  follows:  "But 
unless  such  threats  were  succeeded  by  some 
overt  act.  they  would  not  Justify  homicide. 
or  even  a  similar  assault."  In  our  Judg- 
ment, the  following  instruction  given  by  the 
court  was  sufficiently  plain  for  any  Intelli- 
gent Jury  to  comprehend  the  same.  If  not 
the  counsel  for  appellant.  It  is  as  follows: 
"You  are  instructed  that  what  is  or  Is  not 
an  overt  act  of  violence— that  Is,  what  acts 
on  the  part  of  a  person  slain  would  Justify 
the  taking  of  his  life— varies  with  the  cir- 
cumstances of  each  particular  case.  Under 
some  circumstances  a  slight  movement  may 
Justify  Instant  action  because  of  reasonable 
apprehension  of  danger;  under  other  cir- 
cumstances this  would  not  be  so;  and  it  Is 
for  the  Jury  passing  upon  the  weight  and 
effect  of  the  evidence  to  determine  how  this 
may  be." 

The  appellant  cites  only  two  Indian  Terri- 
tory cases  to  support  his  second  assignment  of 
error.  These  cases  pass  upon  the  question  of 
the  extent  to  which  a  cross-examination  of 
the  defendant  may  go  for  the  purpose  of  af- 
fecting his  credibility  when  he  offers  him- 
self as  a  witness  in  his  own  behalf.  Judge 
Lewis,  In  the  case  of  Oxier  v.  V.  8.,  1  Ind. 
T.  93, 38  S.  W.  333.— being  the  first  case  cited, 
—says:  "As  to  the  question  whether  a  wit- 
ness could  be  asked  In  cross-examination  it 
he  had  been  arrested  for  larceny,  we  concur 
in  the  conclusion  of  the  trial  judge  that  such 
question  may  be  asked;   that  the  answer  ot 


the  witness  cannot  be  contradicted  where  the 
question  is  simply  for  the  purpose  of  affect- 
ing his  credit;  and  that  the  witness  In  such 
case  may  claim  his  privilege  not  to  reply,  if 
he  choose.  This  conclusion  Is  believed  to  be 
supported  by  the  better  reason,  is  approved 
by  all  the  textwriters  and  by  the  weight 
of  Judicial  opinion.  1  Best  Ev.  g  130;  Steph. 
Dig.  Ev.  p.  225;  1  Greeni.  Ev.  g  459;  1  Phil. 
Bv.  280;  1  Thomp.  Trials,  S  458;  Carroll  v. 
State  (Tex.  Cr.  App.)  24  S.  W.  100,  40  Am. 
St.  Rep.  786;  Brandon  v.  People,  42  N.  Y. 
265;  Real  v.  Same,  Id.  270;  Wilbur  v. 
Flood,  16  Mich.  40,  93  Am.  Dec.  203;  State 
v.  Taylor  (Mo.  Sup.)  24  S.  W.  449."  And 
Ohlef  Justice  Springer,  in  concurring  wltb 
Judge  Lewis  on  that  subject,  in  the  same 
case,  stated  the  law  as  follows:  "It  is  a  well- 
settled  doctrine  in  this  country  that  a  wit- 
ness may  be  cross-examined  as  to  specific 
facts  tending  to  disgrace  or  degrade  him,  for 
the  purpose  of  impairing  bis  credibility, 
though  these  facts  are  purely  Irrelevant  and 
collateral  to  the  main  issue;  also,  that  the 
extent  to  which  such  questions  may  be  allow- 
ed is  to  be  determined  by  the  discretion  of 
the  trial  court,  which  commits  no  error  un- 
less It  abuses  Its  discretion;  that  the  witness 
may  claim  the  privilege  of  declining  to  an- 
swer when  the  court  allows  such  question, 
but  that,  when  answers  are  called  for  which 
are  material  to  the  issue,  there  is  no  privilege. 
See  Steph.  Dig.  Ev.  (Am.  Ed.)  p.  225,  note  1, 
and  numerous  American  authorities  there 
cited,  In  which  the  subject  Is  fully  discussed." 
Oxier  v.  IT.  S.,  1  Ind.  T.  96,  38  S.  W.  334. 
In  the  case  of  Oats  v.  U.  S..  1  Ind.  T.  152, 
38  S.  W.  673,— being  the  other  case  cited,— 
Judge  Lewis  says:  "The  point  presented  was 
fully  considered  in  the  case  of  Oxier  v.  U.  S., 
1  Ind.  T.  85,  88  S.  W.  331."  See,  also,  the 
following:  "It  is  a  fundamental  principle  of 
the  criminal  law  that  the  character  of  a  de- 
fendant can  not  be  Impeached  or  attacked  by 
the  state  unless  he  puts  his  character  in  Is- 
sue either  by  becoming  a  witness  In  his  own 
behalf  or  offering  evidence  in  support  of  his 
character."  See  Hughes,  Cr.  Law  &  Proc. 
{  3165.  "In  most  cases  evidence  involving 
the  whole  moral  character  of  the  witness 
will  be  received  upon  the  reasonable  theory 
that  a  man  who  is  addicted  to  vicious  habits, 
or  is  prone  to  commit  immoral  acts,  may  be 
presumed  to  have  lost  respect  for  truth,  and 
to  be  ready  to  perjure  himself  when  It  is  to 
his  interest  to  do  so."  See  Underh.  Cr.  Bv. 
I  237.  "The  accused,  when  testifying  In  his 
own  behalf,  waives  many  of  the  constitution- 
al privileges  which  belong  to  him  as  one  ac- 
cused of  crime."  See  Id.  f  60.  "A  defendant 
may  be  questioned  as  to  specific  facts  calcu- 
lated to  discredit  him.  Thus,  his  previous  ar- 
rest or  indictment,  his  conviction  of  a  felony, 
a  previous  imprisonment  in  a  penitentiary  or 
house  of  correction,  his  prior  contradictory 
statements,  disorderly  actions,  or  the  com- 
mission of  offenses  similar  to  that  charged, 
attempts  to  bribe  witnesses,  or  simulation  of 
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InsaDlty,  may  all  be  brought  out  by  questlona 
put  lO  bin)  on  bis  cross-examination,  to  show 
what  credit  bis  evidence  should  receive." 
See  Id.  i  61.  "In  the  light  of  authority  and 
reason,  a  defendant  who,  at  his  own  option, 
becomes  a  witness,  occupies  the  same  posi- 
tion as  any  other  witness,  is  liable  to  cross- 
examination  on  any  matters  pertinent  to  the 
Issue,  may  be  contradicted  and  impeached  as 
any  other  witness,  and  Is  subject  to  the  same 
tests  as  other  witnesses."  See  Hughes,  Cr. 
Law  &  Proc.  g  3011.  The  following  are 
some  of  the  reported  cases,  and  we  believe 
fully  cover  all  the  law  upon  this  subject: 
In  the  case  of  Parker  v.  State  (Ind.)  35  K.  B. 
1106,  the  supreme  court  says:  "The  appel- 
lants, on  the  trial  of  the  cause,  testified  in 
their  own  behalf,  and  the  state  on  cross-ex- 
amination, over  thebr  objection,  was  permit- 
ted to  ask  them  as  to  certain  arrests  and 
prosecutions  against  them  occurring  hi  the 
past,  for  the  purpose  of  discrediting  their 
testimony.  It  is  contended  that  In  this  rul- 
ing the  trial  court  erred.  We  cannot  agree 
with  the  appellants  In  this  contention.  The 
testimony  of  an  accused  who  testifies  In  his 
own  behalf  should  be  subject  to  the  tests  ap- 
plied to  the  testimony  of  any  other  witnesses. 
It  is  not  to  be  supposed  that  the  testimony 
of  a  witness  who  Is  morally  depraved,  and  an 
habitual  law  breaker,  as  a  rule,  be  given  the 
same  credit  as  a  witness  who  Is  of  known 
moral  character.  It  is  proper  within  the 
bounds  of  propriety,  to  be  controlled  by  the 
trial  court,  that  the  character  and  antecedents 
of  a  witness  may  be  subject  to  a  test  on 
cross-examination,  and  that  questions  which 
go  to  exhibit  his  motives  and  interests,  as 
well  as  those  tendtaig  to  show  his  character 
and  antecedents,  should  be  allowed.  The 
extent  to  which  such  cross-examinations  shall 
be  allowed  is  largely  In  the  discretion  of  the 
trial  court"  In  the  case  of  Crump  v.  Com. 
(Ky.)  20  S.  W.  390,  the  court  said:  "Having 
assumed  the  attitude  of  a  witness,  appellant 
was,  as  has  Iseen  expressly  held  by  this  court, 
properly  subjected  to  the  same  tests  as  any 
one  testifying,  and  evidence  as  to  her  reputa- 
tion for  morality  and  virtue  was  therefore 
competent." 

The  appellant  Insists  that  counsel  for  the 
government  commented  upon  the  character 
of  appellant  for  peace  and  good  order,  and 
that  the  same  was  error.  The  comment  to 
which  exception  was  taken  Is  as  follows: 
"Moman  Pruiett,  Esq.,  of  counsel  for  the 
government,  used  the  following  language: 
'Lake  is  before  yon  as  a  peaceable  man. 
The  defendant  Is  before  you  as  a  man  who 
has  been  arrested  so  often  that  he  cannot 
tell  bow  often.' "  It  appears  that  when  ap- 
pellant was  on  the  stand  he  was  cross-exam- 
ined by  counsel  for  the  government  as  fol- 
lows: "Q.  How  many  times  have  you  been 
arrested?  A.  I  don't  remember.  Q.  How 
many  times  have  you  been  arrested  in  Paul's 
Valley?  A.  Once  or  twice.  Q.  Nut  more 
tbaa  twice?     A.  I  don't  know.     Q.  What 


were  yon  arrested  for?  A.  For  disturbing 
the  peace.  Q.  Fighting?  A.  Yes.  sir.  3lr. 
Furman:  I  move  your  honor  to  exclude 
that  because  the  one  purpose  on  earth  of 
allowing  a  witness  to  be  questioned  about 
bis  arrest  is  as  to  those  offenses  which  might 
affect  his  credibility  as  a  witness.  That  is 
the  sole  basis.  If  I  know  the  law,— I  will 
submit  I  don't' know  much,  but  some  things 
I  do  know  about  It,— and  I  submit  that  the 
only  question  that  can  be  asked  Is  some- 
thing which  would  affect  his  reputation  for 
truthfulness.  The  Court:  The  same  rigid 
requirements  with  reference  to  an  examina- 
tion do  not  apply  with  reference  to  a  cross- 
examination.  One  of  the  rules  is  tliat  you 
may  follow  a  witness  through  his  wliole 
life,  his  environment,  his  course  of  conduct; 
the  whole  may  be  sounded  with  reference  to 
enabling  the  jury  to  determine  the  character 
of  the  defendant  Things,  however,  which 
occurred  before  the  alleged  offense—  These 
matters  which  you  are  Inquiring  about  oc- 
curred previous  to  this  crime?  Mr.  Hum- 
phrey: Some  of  them  before  and  some  of 
them  after.  The  particular  points  since. 
The  Court:  That  Is  not  competent  Mr. 
Furman:  Your  honor  excludes  that  from 
the  jury?  The  Court:  Yes,  sh-.  Mr.  Hum- 
phrey: Q.  Were  yon  ever  arrested  before 
this?  A.  Yea,  sir.  Q.  For  what?  A.  Gam- 
bling. Q.  Ever  arrested  for  assault  to  kill? 
A.  No  sir.  Q.  Ever  arrested  for  fighting? 
A.  Yes,  sir.  Q.  Wbere?  A.  Texas.  Q.  Bv» 
arrested  for  anything  else?  A.  Gambling. 
Q.  Ever  arrested  for  anything  else?  A.  Yes, 
sir;  I  believe  I  have  been  arrested.  I  was 
charged  once  with  taking  a  horse  that  didn't 
belong  to  me.  I  won  this  horse  off  of  a  fellow, 
mhid  you,  and  he  didn't  want  to  give  it  up. 
Q.  Were  you  ever  arrested  for  anything  else 
besides  the  horse?  A.  Not  that  I  remember 
of.  Q.  Ever  arrested  for  any  other  fighting' 
before  this  occurred  out  here  at  Foster?  A. 
Yes,  sir;  I  said  I  bad.  Q.  How  many  times 
were  you  arrested  for  fighting  before  yon 
came  to  Foster?  A.  I  don't  know.  Q.  About 
how  many  times?  A.  I  don't  know.  Q. 
Approximate  it  Mr.  Furman:  I  desire  to 
be  understood  as  Interposing  an  objection  to 
any  arrest  for  fighting.  Your  honor  over- 
rules it,  and  we  take  an  exception.  The 
Court:  It  goes  for  what  it  is  worth.  Mr. 
Furman:  I  wish  to  save  the  exception.  Mr. 
Humphrey:  Q.  How  many  times  were  yoa 
arrested  for  fighting  before  you  went  to 
Foster?  A.  I  couldn't  tell  yon.  Q.  Twenty- 
five  times?  A.  No,  sh:.  Q.  Fifty  times? 
A.  No,  sir.  Q.  Ten  times?  A.  I  don't  know. 
Q.  Was  It  as  many  as  ten?  A.  I  suppose 
so."  It  is  certainly  evident  from  this  ex- 
amination that  counsel  did  not  go  out  of 
the  record  in  the  comment  excepted  to,  and 
that  such  cross-examination  was  entirely 
proper,  not  to  put  in  issue  the  "character 
of  the  appellant  for  peace  and  good  order,"' 
but  for  the  purpose  of  affecting  his  credi- 
bility as  a  witness;  and  the  opmment  of  the 
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connsel  as  quoted  could  bare  no  other  ^ect 
than  to  coll  the  attention  of  the  Jury  to  the 
evidence  of  the  appellant  The  comment  In 
the  case  of  Bradbum  y.  U.  S.  was  outside  ot 
the  record,  and  It  la  not  applicable  to  the  facts 
In  this  case. 

It  Is  our  Judgment  that  the  charge  except- 
ed to  and  the  ruling  of  the  court  below  ex- 
cepted to  was  correct,  and  the  Judgment  of 
the  court  below  is  therefore  affirmed. 


WARD  T.  BASS. 

(Goort  of  Appeals  of  Indian  Territory.    Sept 

25,  1002.) 

TRBSPASS-DAMAGB    BY    CATTLJE-INSTRUC- 
TIONS. 

1.  Defendant  in  an  action  for  damage  done 
by  his  cattle  on  breaking  throngh  a  fence  re- 
quested an  instruction  that  if  plaintiff  sold  de- 
fendant feed  stuff  for  his  cattle,  to  be  fed  on 
the  premises,  and  plaintiff  agreed  to  construct  a 
fence  between  the  feed  lot  and  the  remainder 
of  his  premises,  and  defendant  agreed  to  fur- 
nish a  mtn  to  ride  said  fence  aud  nelp  hold  the 
cattle  Id  the  feed  lot,  but  failed  to  furnish 
such  man,  or  such  man  failed  to  perform  the 
serrlces  agreed,  unless  the  jury  also  found  that 
the  fence  constructed  by  plaintiff  was  construct- 
ed in  such  a  sufficient  manner,  as  to  prevent  all 
ordinary  cattle  from  breaking  through  the  same, 
then  plaintiff  could  not  recover.  Held  not  error 
to  refuse  the  instruction,  another  being  given  to 
the  effect  that  there  could  be  no  recovery  if 
plaintiff  failed  to  fence  as  agreed. 

2.  Where  plaintiff  sold  feed  stuff  for  defend- 
ant's cattle,  to  be  fed  on  the  premises,  and  they 
broke  through  a  fence  about  the  feed  lot  onto 
other  portions  of  plaintiff's  premises,  and  In  an 
action  for  damages  the  question  was  whether 
the  contract  had  required  plaintiff  to  construct 
a  good  fence,  or  defendant  to  watch  the  cattle, 
an  instruction  as  to  the  law  as  to  inclosures 
was  Immaterial,  but,  having  been  given  at  de- 
fendant's request,  he  could  not  complain. 

8.  Defendant,  having  requested  an  lustmc- 
tion  raising  a  question  whether  the  cattle  were 
"bad  and  breachy,"  could  not  complain,  though 
no  Bui?h  question  was  raised  by  the  pleadings  or 
proof. 

4.  One  cannot  complain  that  instructions  giv- 
en  at  his  request  misled  the  jury. 

6.  Complaint  of  the  refusal  of  the  trial  court 
to  require  counsel  for  plaintiff  to  read  the  whole 
of  an  instruction  to  the  jury,  instead  of  a  part, 
is  of  no  merit,  it  not  appearing  that  counsel 
went  outside  qf  the  record. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  Charles  W.  Raymond,  December 
18,  1901. 

Action  by  W.  G.  Bass  against  3.  N.  Ward. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

On  Jnly  17,  1899,  the  plaintiff  below  (ap- 
pellee here)  filed  his  complaint  against  the 
defendant  below  (appellant  here),  and  alleged 
that  on  or  about  the  28th  day  of  February, 
1888,  he  entered  Into  a  verbal  contract  with 
tbe  defendant  to  sell  a  quantity  of  feed  to 
the  defendant,  and  to  allow  defendant  to  turn 
his  cattle  on  tbe  said  feed  on  the  ground  of 
plaintiff.  It  was  agreed  that  the  plaintiff 
should  build  a  threoj-wire  fence  between  the 
ground  where  defendant's  cattle  were  to  run 


and  the  rest  of  plaintiff's  farm,  where  plain- 
tiff liad  a  quantity  of  fodder  and  other  feed, 
and  that  tbe  defendant  would  keep  a  man 
with  his  cattle  while  In  plaintiff's  field,  to 
keep  them  from  breaking  over  the  said  fence 
and  eating  and  destroying  plaintiff's  feed. 
Plaintiff  states  that  he  did  put  a  three-wire 
fence,  as  agreed,  and  made  such  a  fence  as 
was  agreed  upon;  that  defendant  turned  a 
large  number  of  cattle  upon  tbe  ground  where 
he  was  to  turn  them,  where  they  remained 
eight  days  without  Injury  to  plaintiff;  that 
after  eight  days  "the  defendant  failed  and 
neglected  to  keep  a  man  with  the  said  cattle 
to  keep  them  from  breaking  avex  the  said 
fence  into  plaintiff's  feed;  that  the  defendant. 
In  violation  of  his  agreement  wrongfully  and 
negligently  and  willfully  permitted  his  cattle 
—a  large  number  of  them— to  break  over  into 
plaintiff's  field,  where  his  fodder  and  other 
feed  was,  and  to  destroy  it";  when  the  man 
In  charge  of  defendanf s  cattle  knew  of  the 
foregoing  fact,  he  failed  and  refused  to  drive 
them  out;  that,  by  reason  of  the  failure  and 
neglect  of  defendant  to  keep  his  cattle  out  of 
plaintiff's  feed,  defendant's  cattle  ate  and  de- 
stroyed 918  shocks  of  com  fodder  beloni^ug 
to  plaintiff,  to  his  damage  In  the  sum  of  $tU2.- 
60;  that  the  same  was  destroyed  In  March, 
1899;  and  plaintiff  asks  judgment  for  said 
amount,  interest,  and  costs.  On  the  11th  day 
of  November,  1899,  defendant  filed  his  an- 
swer, and  denied  aU  the  allegations  of  plain- 
tiff's complaint,  and  alleged  that  on  Febru- 
ary 20,  1899,  he  bought  from  plaintiff  124 
tons  of  hay  for  $279,  and  M7  shocks  of  com 
and  fodder  for  $299.36,  situated  on  the  place 
of  plaintiff;  that  it  was  agreed  between  them 
that  defendant  should  turn  his  cattle  in  on 
said  hay  and  fodder,  and  winter  them  there, 
"and  that  plaintiff  should  build  such  a  fence 
to  keep  defendant's  cattle  off  of  his  other 
property  as  mlxht  be  necessary,  and  that  there 
was  no  contract  or  agreement  that  defendant 
should  keep  a  man  with  the  cattle  to  keep 
them  off  of  plalntlfTs  property,  but  It  was 
expressly  understood  and  agreed  between 
them  that,  unless  plaintiff  should  build  such 
a  fence  as  would  keep  said  cattle  off  of  plaln- 
tlfTs premises,  that  any  loss  or  damage  that 
they  might  do  should  be  sustained  by  plain- 
tiff, and  that  this  defendant  should  not  be 
responsible  for  It,"— and  prays  judgment  for 
costs.  On  May  10,  1000,  defendant  by  leave 
of  court,  filed  an  amendment  to  his  answer, 
and  says  that  plaintiff  agreed  "to  build  a 
sufilclent  fence  to  keep  defendant's  cattle  In 
tbe  field  in  which  that  part  of  the  hay  and 
com  fodder  which  was  not  In  another  part  of 
plaintiff's  field  was  situated";  that  "when  said 
fence  was  completed  it  was  wholly  inadequate 
to  hold  said  cattle  and  keep  them  out  of 
plaintiff's  adjoining  field,  and  defendant  had 
to  go  to  the  expense  of  $5.06  to  repair  the 
fence,  and  employ  additional  men  to  ride  the 
lines  and  hold  his  cattle .  on  the  ground  set 
apart  for  them."  Defendant  alleges  that 
plaintiff  negligently  and  wUlfuiiy  permitted 

Digitized  by  VjOOQIC 


sso 


68  SOUTHWESTERN  BEPOHTEB. 


(Ind.T. 


hia  own  cattle  and  tbe  cattle  of  otliers  to  get 
Into  tbe  field  of  defendant  and  eat  and  de- 
stroy a  large  part  of  the  feed  purchased  of 
plaintiff.  Defendant  further  alleges  that,  by 
reason  of  plaintiffs  failure,  "be  was  damaged 
to  the  extent  of  $1  per  bead  by  tbe  frequent 
moving  of  them,  and  tbe  loss  of  feed  for  sev- 
eral days,"  and  asks  damages  against  plain- 
tiff for  $1,000.  On  May  11,  1900,  plaintiff 
filed  a  reply,  and  denies  allegations  of  defend- 
ant In  bis  amended  answer.  On  December 
13,  1901,  the  case  was  tried  before  a  Jury, 
who  returned  tbe  following  verdict:  "We,  the 
Jury,  find  the  Issues  for  the  plaintiff,  and  as- 
sess bis  damages  at  $642.  [Signed]  S.  L. 
Landers,  Foreman."  And  on  tbe  same  day 
defendant  filed  a  motion  for  new  trial,  which 
on  January  18,  1902,  was  overruled  by  the 
court,  to  which  defendant  excepted,  and  Judg- 
ment was  rendered  on  said  verdict,  and  de- 
fendant prays  an  appeal  to  this  court. 

Hutchlngs,  West  &  Parker,  for  appellant 
Thomas  H.  Owen,  for  appellee. 

TOWTv'SBND,  J.  (after  stating  the  facts). 
The  appellant  has  filed  five  specifications  of 
error,  as  follows:  "Specification  of  errors: 
The  court  below  erred:  First.  In  overruling 
defendant's  motion  for  a  new  trial.  Second. 
In  Instructing  the  Jury  as  follows:  Tou  are 
Instructed  that  If  you  find  from  the  evidence 
that  the  plaintiff,  W.  G.  Bass,  sold  to  tbe  de- 
fendant, J.  N.  Ward,  some  standing  com 
and  a  stalk  field  and  hay  land,  and  agreed 
to  construct  a  three-wire  fence  so  as  to  In- 
close said  corn  and  stalk  field  and  bay  land 
for  the  use  of  J.  N.  Ward's  cattle,  with  the 
understanding  and  agreement  that  the  said 
J.  N.  Ward  would  put  a  man  In  charge  of 
said  cattle  who  would  keep  them  from 
breaking  through  said  fence  and  destroying 
tbe  shock  fodder  and  com  belonging  to  plain- 
tiff, W.  G.  Bass,  and  that  the  said  W.  G. 
Bass  did  construct  said  fence  In  accordance 
Svlth  his  agreement,  and  that  tbe  said  J.  N. 
Ward  did  not  have  a  man  In  charge  of  said 
cattle  to  keep  them  from  breaking  through 
«ald  fence  and  destroying  said  feed,  or  that 
the  man  in  charge  of  said  cattle  negligently 
permitted  tbe  cattle  to  go  over  to  the  shock 
fodder  of  Bass  or  to  break  said  fence,  and 
that  said  cattle  did  destroy  the  feed  of  plain- 
tiff, W.  6.  Bass,  then  you  should  find  for 
tbe  plaintiff.'  Third.  In  refusing  to  Instruct 
tbe  Jury  as  follows:  'You  are  further  in- 
structed that  even  If  you  believe  from  the 
evidence  that  plaintiff  only  agreed  to  con- 
struct a  three-wire  fence  between  said  feed 
lot  and  tbe  remainder  of  his  premises,  and 
that  defendant  agreed  to  furnish  a  man  to 
ride  said  fence  and  help  bold  the  cattle  In 
said  feed  lot,  but  failed  to  furnish  such  man, 
or  such  man  failed  to  perform  the  services 
agreed,  unless  you  further  find  that  the 
three-wire  fence  so  constructed  by  plaintiff 
was  constructed  In  such  a  substantial  and 
sufilclent  manner  and  was  such  a  sufficient 


fence  as  to  prevent  all  ordinary  cattle  from 
breaking  through  the  same,  then  you  should 
find  for  the  defendant'  Fourth.  In  permit- 
ting counsel  for  plalnttfT,  in  his  closing 
speech,  after  having  read  tbe  following  por- 
tion of  the  fourth  instruction  given  by  the 
court,  to  wit:  Tou  are  further  instructed 
that,  nndw  the  laws  In  force  In  tbe  Indian 
Territory  In  1890,  in  order  for  a  plaintiff  who 
claims  that  he  has  been  damaged  by  tbe 
cattle  of  another  trespassing  upon  his  grounds 
to  recover  from  such  person,  he  must  not 
only  prove  that  be  has  suffered  damage,  but 
also  show  that  the  ground  upon  which  such 
trespass  was  committed  was  Inclosed  wltb 
a  fence  constructed  In  such  a  substantial  and 
sufilclent  manner  as  to  prevent  all  ordinary 
cattle  from  entering  upon  such  grounds;  this 
being  a  grazing  country,  where  cattle  may 
lawfully  go  upon  any  lands  not  so  inclosed.* 
Tbe  remainder  of  said  Instruction,  which 
Was  not  read,  being  as  follows:  'And  if 
you  believe  from  the  evidence  in  this  case 
that  plaintiff  agreed  to  construct  a  division 
fence  between  tbe  feed  lot  which  he  let  the 
defendant  and  the  balance  of  bis  premises, 
and  there  was  no  specific  agreement  as  to 
tbe  kind  and  character  of  fence  plaintiff  was 
to  construct  then,  unless  you  find  that  plain- 
tiff did  construct  such  substantial  and  sufil- 
clent cross-fence  between  the  feed  lot  and 
the  balance  of  tbe  place  as  would  torn  all 
ordinary  cattle,  you  must  find  for  the  de- 
fendant,'— and  to  proceed  to  argue  therefrom 
that,  because  plaintiffs  farm  was  inclosed 
by  an  exterior  fence  of  six  wires,  that  this 
satisfied  the  requirements  of  said  instruction; 
and  when  defendant's  counsel  objected  to 
this  as  improper  argument  and  requested 
the  court  to  require  plaintiff's  counsel  to  de- 
sist therefrom,  refused  this  request,  and  stat- 
ed in  the  presence  of  the  Jury  that  plaintiffs 
counsel  had  a  right  to  read  and  argue  from 
all  or  any  portion  of  tbe  Instructions  given, 
as  he  might  deem  proper.  Fifth.  In  refus- 
ing to  set  aside  the  verdict  because  it  was 
contrary  to  the  law." 

Appellant's  first  and  fifth  assignments  of 
error  will  be  determined  by  tbe  consideration 
of  tbe  second,  third,  and  fourth.  Appellant's 
second  assignment  of  error  is  an  exception 
to  tbe  giving  of  tbe  Instruction  to  the  Jury 
requested  by  appellee,  as  follows:  "Tou  are 
instructed  that  If  you  find  from  the  evidence 
that  the  plaintiff,  W.  G.  Bass,  sold  to  the 
defendant,  J.  N.  Ward,  some  standing  com 
and  a  stalk  field  and  bay  land,  and  agreed 
to  construct  a  three-wire  fence  so  as  to  in- 
close said  com  and  stalk  field  and  bay  land 
for  the  use  of  J.  N.  Ward's  cattle,  with  the 
understanding  and  agreement  that  the  said 
J.  N.  Ward  would  put  a  man  in  charge  of 
said  cattle  who  would  keep  them  from  break- 
ing through  said  fence  and  destroying  the 
shock  fodder  and  com  belonging  to  plaintiff. 
W.  O.  Bass,  and  that  said  W.  Q.  Bass  did 
construct  said  fence  In  accordance  with  his 
agreement,  and  that  said  J.  Xf  Ward  did  not 
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hare  a  man  In  charge  of  said  cattle  to  ke^ 

them  from  breaking  through  said  fence  and 
destroying  said  feed,  or  that  the  man  In 
charge  of  Bald  cattle  negligently  permitted 
the  cattle  to  go  over  to  the  shock  fodder  of 
Bass  or  to  break  said  fence,  and  that  the 
said  cattle  did  destroy  the  feed  of  plaintiff, 
W.  G.  Bass,  then  you  should  find  for  the 
plaintiff."  It  is  evident  from  an  examina- 
tion of  the  complaint  filed  by  appellee,  and 
the  evidence  Introduced  by  him  on  the  trial, 
that  the  above  instruction  fairly  submitted 
to  the  Jury  the  contention  made  by  the  ap- 
pellee in  this  action.  11  Enc.  PI.  &  Prac. 
p.  158,  aays:  "Instrnctions  to  a  Jury  must 
be  based  npon  and  be  applicable  to  the 
pleadings  and  evidence.  Instructions  should 
be  neither  broader  nor  narrower  than  the 
pleadings,  but  should  be  predicated  of  all  the 
issues  raised  by  the  pleadings  and  supported 
by  the  evidence,  and  they  are  equally  faulty 
whether  they  enlarge  or  restrict  the  Issues;" 
and,  citing  authorities  from  many  states  sup- 
porting the  doctrine  of  the  text,  the  same 
work  further  says:  "A  large  number  of  de- 
cisions lay  down  the  broad  doctrine  that  the 
Instructions  must  be  applicable  and  limited 
to  the  Issues  raised  by  the  pleadings,  and 
that  it  is  error  to  give  an  Instruction  which 
does  not  conform  to  this  rule."  Id.  pp.  161, 
162.  There  can  be  no  question  but  that  the 
Instructions  above  set  out,  and  excepted  to, 
very  correctly  submitted  to  the  Jury  the  is- 
sue made  by  appellee  in  his  pleadings  and 
evidence  In  this  action. 

Appellant's  third  assignment  of  error  is 
the  refusal  of  the  court  to  give  the  following 
Instruction:  "You  are  further  instructed  that 
even  If  you  believe  from  the  evidence  that 
plaintiff  only  agreed  to  construct  a  three-wire 
fence  between  said  feed  lot  and  the  remain- 
der of  his  premises,  and  defendant  agreed 
to  furnish  a  man  to  ride  said  fence  and  help 
hold  the  cattle  In  said  feed  lot,  but  failed  to 
furnish  such  man,  or  such  man  failed  to  per- 
form the  services  agreed,  unless  you  further 
find  that  the  three-wire  fence  so  constructed 
by  plaintiff  was  constructed  in  such  a  sub- 
stantial and  sufficient  manner,  and  was  such 
a  sufficient  fence,  as  to  prevent  ail  ordinary 
cattle  from  breaking  through  the  same,  then 
yon  should  find  for  the  defendant."  But  the 
conrt  gave  two  Instructions  at  the  request  of 
appellant  which  fairly  presents  the  issue 
made  by  appellant  in  bis  answer  and  evi- 
dence. They  are  as  follows:  "You  are  fur- 
ther instructed  that  if  yon  believe  from  the 
evidence  that  plaintiff  sold  defendant  certain 
feed  stuff  for  his  cattle,  and  agreed  that  they 
Should  be  fed  on  plaintiff's  premises  In  a 
feed  lot  to  be  fenced  off  from  the  remainder 
of  the  place  by  plaintiff  with  a  three-wire 
fence,  and  that  defendant  agreed  that  he 
would  furnish  a  man  to  help  hold  the  cattle 
In  said  feed  lot;  and  if  yon  further  find  that 
the  plaintiff  constructed  In  a  good  and  work- 
manlike manner  a  substantial,  three-wire 
fence,  sufficient  to  turn  ordinary  three  year 
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old  steers,  and  defendant  failed  to  furnish  a 
man  as  agreed,  or  that  the  man  so  furnished 
failed  to  perform  his  duties  as  agreed,  and 
that  defendant's  cattle  were  not  ordinary 
three  year  old  steers,  but  bad  and  bieachy 
cattle,  and  by  reason  of  the  defendant's  fitil- 
nre  to  carry  out  his  part  of  the  contract,  and 
the  bad  and  breacby  character  of  his  cattle, 
they  broke  over  from  said  feed  lot  Into  the 
other  parts  of  plaintiff's  premises,  and  de- 
stroyed the  corn  and  fodder  of  plaintiff,— 
then  you  should  find  for  the  plaintiff.  Yuu 
are  further  instructed  that  if  you  believa 
from  the  evidence  that  plaintiff  sold  defend- 
ant certain  feed  stuff  to  be  fed  defendnnt's 
cattle  in  a  feed  lot  on  plaintlfl^s  premises,  to 
be  fenced  off  by  plaintiff  from  the  remainder 
of  the  premises  with  a  fence  sufficient  to  pre- 
vent defendant's  cattle  from  breaking  over 
Into  the  other  parts  of  said  premises,  and 
plaintiff  failed  to  construct  such  feuce  as 
agreed,  then,  notwithstanding  the  fact  that 
defendant's  cattle  did  break  over  inta  the 
other  parts  of  plaintiff's  premises  and  eat  or 
destroy  the  corn  in  question,  you  must  never- 
theless return  a  verdict  for  the  defendant, 
unless  you  believe  from  the  evidence  that 
the  plaintiff  or  his  agent  turned  his  cattle 
Into  the  lot  where  plaintiff  was  keeping  bis 
fodder  In  shock."  The  contention  in  this 
action  was  simply  to  ascertain  what  the  con- 
tract between  the  parties  was.  The  appel- 
lee alleged  that  the  agreement  was  that  he 
was  to  build  a  three- wire  fence,  and  that 
the  appellant  was  to  furnish  a  man  to  keeu 
the  cattle  in  the  field  leased  to  the  appel- 
lant. The  appellant  alleged  that  the  agree- 
ment was  that  appellee  was  "to  build  a  suf- 
ficient fence  to  keep  defendant's  cattle  in  tlii> 
field  in  which  tliat  part  of  the  hay  and  corn- 
fodder  which  was  not  In  another  part  of 
plaintiff's  field  was  situated."  Appellee  claims 
the  damage  was  caused  by  appellant's  falling 
to  keep  a  man  with  the  cattle,  and  appellant 
claims  that  the  damage  was  caused  by  the 
failure  of  appellee  to  construct  <t  sufficient 
fence.  What  the  law  may  be  In  the  IndiiU> 
Territory  which  requires  the  owners  of  In- 
dosures  to  have  a  sufficient  fence  to  tun> 
ordinary  cattle  has  anything  to  do  with  this 
case,  and  the  instructions  asked  by  appellant 
and  given  by  the  court  upon  that  proposition 
were  Immaterial;  but  appellant,  having  re- 
quested such  instruction,  cannot  be  beard  to 
complain.  There  was  nothing  In  the  plead- 
ings or  evidence  In  this  case  about  "bad  and 
breachy"  cattle,  but  appellant,  having  re- 
quested such  an  instruction,  cannot  coniidain. 
Neither  will  the  appellant  be  allowed  to  com- 
plain that  instructions  given  at  his  request, 
which  were  immaterial,  misled  the  Jury. 
The  only  question,  as  above  stated,  was,  what 
was  the  contract  between  the  parties?  Any 
instructions  given  that  went  beyond  the  scope 
of  the  Issues  presented  by  the  pleadings  and 
the  evidence  In  the  case  were  Immaterial. 
We  are  of  the  opinion  that  the  court  below 
fairly  presented  the  Issues  tendered  by  both 
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partlee  In  tbeir  pleadings  and  evidence  to  the 
Jury. 

The  fourth  aBsIgnment  of  error  Is  the  re- 
fusal of  the  court  to  require  counsel  for  ap- 
pellee to  read  the  whole  of  an  instruction 
which  had  been  given  by  the  court  at  the 
request  of  appellant's  counsel,  while  making 
the  closing  argument  for  appellee,  and  com- 
m«it  on  the  whole  Instruction,  instead  of  a 
part  of  the  same.  It  does  not  appear  that 
the  counsel  for  appellee  went  out  of  the  rec- 
ord in  the  slightest  degree.  The  serious  ob- 
jection of  appellant's  counsel  seems  to  have 
been  that  the  counsel  for  appellee  did  not 
make  such  an  argument  to  the  Jury  as  ap- 
pellant's counsel  desire,  but  we  have  every 
confidence  that  appellant  secured  a  full  and 
fair  trial  in  this  action. 

We  are  of  the  opinion  that  the  trial  court 
committed  no  error  in  this  case,  and  It  Is 
therefore  affirmed. 


BUSTER  et  aL  v.  WRIGHT  et  ai 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
25,  1002.) 

INDIAN   TERRITORY— WHITE   MEN— TAX— EN- 
FORCEMENT—REMOVAI#-IN  JUNCTION. 

1.  The  interior  department  of  the  United 
States  had  the  power  to  remove  from  the  In- 
dian Territory  any  white  man  doing  business 
within  the  Creek  Nation  who  refused  to  pay 
such  amounts  as  were  required  by  the  laws  of 
such  Nation  for  the  privilege  of  engaging  in 
such  business,  until  such  power  was  tal^en 
away,  so  far  as  applied  to  persons  in  the  lawful 
possession  of  a  lot  of  land  in  a  town  or  city 
designated  as  a  town  site  by  the  act  of  con- 
gress of  May  27,  1902. 

2.  Though  the  interior  department,  prior  to 
Act  Cong.  May  27,  1902,  had  power  to  remove 
from  the  Indian  Territory  any  white  man  doing 
business  therein  who  did  not  pay  the  tax  im- 
posed by  the  Indian  Nation  where  located, 
yet,  where  plaintiffs  were  engaged  iu  mercantile 
business  in  the  Creek  Nation,  a  threat  by  olll- 
cers  and  agents  of  the  interior  department  and 
by  ofBoers  of  Nation,  that  unless  plaintiffs  nnid 
a  certain  tax  on  merchants,  levied  by  such  Na- 
tion, by  1  o'clock  of  that  day,  their  places  of 
business  would  be  closed,  and  if  they  attempted 
to  open  up  such  places  of  business  they  would 
be  reported  by  the  Indian  inspector  to  the  sec- 
retary of  the  interior,  and  an  order  asked  tot 
their  removal  from  the  Indian  Territory,  is  a 
threat  of  unlawful  interference  with  plaintiffs' 
rights,  and  ground  for  an  injunction. 

3.  Since  the  act  of  congress  of  May  27,  1902, 
making  it  unlawful  to  deport  any  person  from 
the  Indian  TeiTitory  who  is  lawfully  in  posses- 
sion of  any  lots  in  any  town  or  city  in  the 
Indian  Territory  which  have  been  designated  as 
a  town  site,  the  payment  of  the  tax  on  mer- 
chants imposed  by  the  Creek  Nation  can  be 
enforced  only  through  the  ordinary  channels  6t 
the  courts. 

Appeal  from  the  United  States  court  for 
the  northern  district  of  the  Indian  Territory; 
before  Justice  Joseph  A.  Gill,  August  27, 
190L 

Action  by  Bnster  &  Jones  and  others 
against  J.  Geo.  Wright  and  others.  From  a 
Judgment  for  defendants,  plaintiflB  appeaL 
Reversed, 


This  Is  an  action  in  equity  brought  by  the 
plaintiffs  to  enjoin  tbe  defendants,  who  are 
officers  and  agents  of  the  Interior  depart- 
ment of  the  United  States,  except  Cobb  and 
West,  who  are  officers  of  tbe  Creek  Nation, 
from  carrying  into  effect  certain  threats  al- 
leged to  have  been  made  by  them,  to  tbe 
effect  that  unless  they  (the  plaintiffs)  would 
pay  to  them  a  certain  amount  of  money 
claimed  to  be  due  the  Oeek  Nation  as  a 
"tax  on  merchants,  levied  by  the  authorities 
of  the  Creek  Nation  for  the  privilege  of  do- 
ing business  In  that  nation,"  they  would 
close  up  their  place  of  business  by  1  o'clock 
of  that  day,  and  proceed  to  procure  their 
removal  from  the  Indian  Territory.  Tbe 
complaint,  omitting  the  caption,  after  alleg- 
ing that  the  plaintiffs  were  all  citizens  of 
the  United  States,  and  stating  the  official 
position  of  defendants,  is  as  follows:  "That 
plaintiffs  further  state:  That  on  the  2l8t 
day  of  Angust,  1901,  the  defendant  Guy  P. 
Cobb  went  to  the  town  of  Wagoner,  accom- 
panied by  John  West,  United  States  Indian 
police,  and  notified  the  Wagoner  Hardware 
Company  that  unless  they  paid  a  certain 
sum  demanded  by  said  Cobb  by  one  o'clock 
of  that  day  that  be  would  close  up  their 
place  of  business,  and  that  If  they  attempted 
to  open  up  their  said  business  that  they 
would  be  reported  by  the  Indian  Inspector  to 
the  secretary  of  the  Interior,  and  an  order 
asked  for  their  removal  from  tbe  Indian  Ter- 
ritory, as  it  was  the  Intention  of  the  Interior 
department  to  prevent  them  from  doing  busi- 
ness any  further  until  they  paid  the  sum  de- 
manded, which  It  is  claimed  Is  a  tax  on 
merchants  levied  by  the  authorities  of  tbe 
Creek  Nation  for  the  prlvU^e  of  doing  busi- 
ness In  the  Greek  Nation.  That  said  Cobb 
made  a  similar  threat  to  each  of  the  other 
defendants,  and  notified  them  that  be  had 
his  Indian  police  ready  for  the  purpose  of 
carrying  out  said  threats,  and  that  they  cer- 
tainly would  be  closed  at  the  time  designat- 
ed unless  tbey  paid  the  sum  demanded  of 
them.  That  the  plaintiffs  immediately  serv- 
ed notice  upon  them  that  tbey  would  apply  to 
this  honorable  court;  that  they  would  apply 
for  a  restraining  order  on  this  date,  enjoin- 
ing and  restraining  them,  and  each  of  them, 
from  closing  up  their  said  places  of  busi- 
ness, or  In  any  manner  interfering  with  them 
In  conducting  their  said  business.  And  that 
said  (k>bb  then  stated  that  he  would  defer 
further  action  until  this  application  could  be 
presented.  That  plaintiffs  further  state  that 
they  all  have  stocks  of  merchandise  ranging 
hi  value  from  $2,000.  to  $20,000,  and  that 
they  would  be  Irreparably  Injured  should 
their  places  of  business  be  closed  up  by  said 
defendants;  but  tbey  believe,  and  so  state 
the  fact  to  be,  that,  unless  the  defendants 
are  restrained  by  this  honorable  court  from 
carrying  out  their  said  threats,  that  they 
will  put  the  same  into  execution,  and  close 
up  their  business  and  remove  them  from  the 
Indian   Territory.     That   p^lntlffs  further 
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state  that  the  tax  levied  on  them  by  the 
Creek  Nation  Is  Illegal  and  unjust,  and  lev- 
ied without  any  authority  or  legal  right  to 
collect  or  demand  the  same  from  these  plain- 
tiffs, or  In  any  manner  Interfere  with  them 
in  their  buglnsRs,  for  the  following  reasons, 
to  wit:  First.  Because  It  Is  a  tax  Imposed 
l>y  the  Creek  Nation,  which  Is  no  part  of  the 
i^venunent  of  the  United  States,  and  the 
officers  of  the  United  States  have  no  author- 
ity of  law  to  collect  the  same.  Second.  That 
on  the  1st  day  of  March,  1901,  the  congress 
of  the  United  States  ratified  an  agreement 
with  the  Creek  tribe  of  Indians,  and  there- 
after, to  wit,  on  the  25th  day  of  May,  1901, 
the  council  of  the  Creek  Nation  also  ratified 
said  agreement,  and  thereafter,  to  wit,  on 

the  day  of  July,  1901,  the  president 

of  the  United  States  issued  his  proclama- 
tion, proclaiming  said  agreement  to  be  the 
law;  that  by  the  terms  of  said  agreement 
the  lands  within  the  Incorporated  town  of 
■R'agoner,  where  these  plaintiffs  live,  was 
segregated  from  4:he  public  domain  of  the 
Oeek  Nation,  and  set  apart  as  a  town  site, 
and  the  same  has  been  surveyed,  platted, 
and  appraised  by  and  under  the  direction  of 
the  goTemment  of  the  United  States  and 
of  the  Creek  Nation;  -  and  said  agreement 
provides,  among  other  things,  that  citizens 
of  the  United  States  residing  within  Incor- 
porated towns,  and  who  own  improvements 
on  lots  therein,  should  have  the  right  to  pur- 
chase the  same  at  one-half  of  the  appraised 
value,  the  payments  to  be  made  as  follows: 
ten  per  cent,  within  sixty  days  after  notice 
of  appraisement,  fifteen  per  cent,  additional 
wltbin  six  months  from  notice  of  appraise- 
ment, and  twenty-five  per  cent,  each  year 
for  the  remaining  three'years;  that  the  Wag- 
oner Hardware  Company,  Buster  &  Jones. 
nnd  others  of  the  above-named  plaintiffs  are 
the  owners  of  the  Improvements  or  build- 
ings In  which  they  are  doing  business,  and 
that  the  land  upon  which  the  same  is  locat- 
ed has  been  listed  to  them  and  appraised  by 
the  town-site  commission,  and  said  appraise- 
ment has  been  approved  by  the  secretary  of 
the  Interior,  and  notice  thereof  has  been 
served  on  these  plaintiffs;  and  that  they  are 
ready  and  willing  and  Intend  to  pay  the 
amount  of  said  appraisement  according  to 
tbe  terms  of  said  agreement,  and  are  not 
now  In  default  of  any  payment.  Third.  That 
by  reason  of  said  agreement,  and  the  setting 
apart  of  said  town,  and  the  listing  of  the 
property  to  the  plaintiffs,  that  the  Creek  Na- 
tion has  lost  all  jurisdiction,  if  It  ever  had 
any.  to  tax  these  plaintiffs,  and  the  above- 
named  defendants  have  no  legal  authority  or 
rlierlit  to  demand  said  tax,  or  to  Interfere 
fvith  said  plaintiffs  In  the  transaction  of 
their  said  business.  The  premises  consid- 
ered, plaintiffs  pray  that  your  honor  grant 
a  temporary  restraining  order  herein,  enjoin- 
insT  and  restraining  the  defendants,  and  each 
ftf  them,  from  closing  up  their  places  of 
business,  or  carrying  out  their  threats  to  re- 


move the  plaintiffs  from  the  Indian  Terri- 
tory, or  In  any  other  manner  interfering  with 
the  plaintiffs;  that  tbe  defendants  be  requir- 
ed to  make  answer  to  this  complaint;  and 
that  upon  a  final  hearing  said  restraining 
order  be  made  perpetual;  and  for  such  other 
and  further  relief  in  the  premises  as  to  your 
honor  shall  seem  meet  and  proper."  To  the 
complaint  the  defendants  filed  a  general  de- 
murrer "that  the  complaint  did  not  state 
facts  sufficient  to  constltnte  a  cause  of  ac- 
tion," and  at  the  same  time  the  following 
agreement  of  the  parties  was  filed:  "It  is 
hereby  stipulated  and  agreed  by  and  be- 
tween tbe  parties  plaintiff  and  Maxey  & 
Hunt,  their  attorneys  of  record,  and  the  par- 
ties defendant  and  their  attorney  of  rejord, 
P.  li.  Soper,  United  States  district  attorney, 
that  in  passing  upon  the  demurrer  to  be  filed 
herein  that  the  court  may  take  judicial  no- 
tice of,  and  consider  in  evidence  the  same 
as  If  incorporated  in  tbe  bill  of  complaint, 
the  permit  law  of  the  Muskogee  Nation, 
passed  November  6,  1900,  a  copy  of  which 
Is  hereto  attached,  marked  'Elxhlblt  A,'  and 
made  a  part  hereof,  and  the  subsequent  act 
of  the  Muskogee  Nation,  approved  by  the 
principal  chief  on  May  25,  1900,  and  approv- 
ed by  the  president  of  the  United  States  July 
27,  1901,  relating  to  the  expenses  of  collect- 
ing the  revenue  of  the  Creek  Nation,  a  copy 
of  which  Is  hereto  attached,  marked  'Exhibit 
B,'  and  made  a  part  hereof,  together  with 
the  letter  of  transmittal  to  the  United  States 
Indian  Inspector  of  the  Indian  Territory, 
connected  therewith,  and  also  the  rules  and 
regulations  of  the  department  of  the  Interior, 
providing  for  the  collection  of  the  revenue, 
of  whatever  character  and  description.  Im- 
posed by  the  laws  of  the  Creek  Nation,  to 
the  end  that  there  may  be  a  speedy  decision 
of  the  matters  Involved  in  said  complaint, — 
there  being  no  dispute  between  the  parties 
plaintiff  and  defendant  as  to  the  facts, — ^and 
for  the  purpose  of  simplifymg  the  Issues  In 
said  cause."  The  court,  considering  the 
facts  set  forth  in  the  agreement  as  If  they 
had  been  set  up  In  the  complaint  and  demur- 
red to,  sustained  the  demurrer,  and,  the 
plaintiffs  refusing  to  further  plead,  Judg- 
ment was  rendered  In  favor  of  defendants. 
Exceptions  were  duly  saved,  and  the  cause 
regularly  appealed. 

N.  B.  Maxey,  W.  T.  Hunt,  and  Davis  & 
Ganiett,  for  appellants.  P.  L.  Soper,  U.  3. 
Atty.,  for  appellees. 

CLAYTON,  J.  (after  stating  the  facts). 
The  complaint  alleges  two  acts  which  the  de- 
fendants were  threatening  to  do:  First,  to 
close  up  the  plaintiffs'  places  of  business;  nnd, 
second,  to  procure  their  removal  from  the  ter- 
ritory, as  intruders,  if  they  did  not  pay  the 
amount  claimed  to  be  due  the  Creek  Nation. 
If  either  one  of  these  statements  of  fact  con- 
stitutes a  cause  of  action,  although  the  other 
may  be  bai,  the  demurer,  being  a  general 
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one,  Bbonid  liaye  been  overruled,  Instead  of  i 
baving  been  sustained,  as  it  was  by  the  court  ! 
below, 

Ajs  to  the  power  of  tbe  Interior  department  I 
of  tbe  United  States  government  to  remove 
white   men   from   tbe  Indian   Territory   who 
refuse  to  pay  such  amounts  as  may  be  re- 
quired by  tbe  laws  of  the  Greek  Nation  for 
tbe  privilege  of  being  permitted  to  come  into 
that  nation  and  to  engage  In  business  there- 
in, we  simply  refer  to  the  case  of  Maxey  t. 
Wright  (heretofore  decided  by  us,  and  which 
was  afGrmed  by  the   United   States   circuit 
court  of  appeals  for  the  Eighth  circuit)  64  S. 
W.  807.     In  that  case  we  decided  the  ques- 
tion against  tbe  contention  of  the  plaintiffs; 
and,  if  this  were  the  only  ground  alleged  in 
the  complaint  for  an  Injunction,  the  action  of 
tbe  court  below  in  sustaining  tbe  demurrer 
would  be  upheld.    But  tbe  tlireat  to  remove 
plaintiffs  from  the  Indian  Territory  was  not 
the  principal  ground  set  up  in  the  complaint 
It  was  "that  unless  they  [plaintiffs]  paid  a 
certain  sum  demanded,     *     *     *     by  one 
o'clocic  of  that  day,  they  would  close  up  their 
place  of  business,  and,  if  tbey  attempted  to 
open  up  their  said  places  of  business,  that 
they  [plaintiffs]  would  be  reported  by  the  In- 
dian inspector  to  the  secretary  of  the  interior, 
and  an  order  asked  for  their  removal  from 
tbe  Indian  Territory,  to  prevent  them  from 
doing  business  any  further  until  they  paid 
tbe  sum  demanded."    The  contemplated  re- 
moval depended   on  the  condition  of  an  at- 
tempt to  open  up  after  their  business  houses 
should   have   been  closed.     The  penalty   for 
their  nonpayment,  or  for  their  liavlng  been 
found  to   be   Intruders,   was   not   that  they 
should  be  removed  from  the  territory,  as  pro- 
vided by  the  treaty  and  the  law,  but  that 
their  business  bouses  should  l>e  closed  until 
payment  should  be  made.    Statutes  that  affect 
personal  liberties  or  property  rights  without 
a  trial  by  a  Jury  or  a  Judgment  of  a  court 
must  be  strictly   construed   in   favor  of  tbe 
Individual  right.     While  by  the  treaty  and 
the  statutes  the  secretary  of  tbe  Interior  may 
find  tbe  fact  that  a  man  la  an  intruder  In  the 
Creek  Nation,  because  be  falls  to  comply  with 
tbe  conditions  upon  which  be  was  permitted 
to  enter,  and  put  him  out,  be  cannot  collect 
the  debt  by  closing  his  place  of  business.    The 
one  is  tbe  enforcement  of  a  penalty  for  being 
an  intruder;    the  other,  if  allowed,  would  be 
the  means  of  collecting  a  debt    The  one,  the 
law  provides  for;  the  other,  it  does  not    We 
know  of  no  provision  of  treaty  or  statute  law 
providing  for  such  a  remedy  to  be  enforced 
by  tbe  Interior  department  of  the  government 
While  that  department  la  clothed  with  vast 
power  in  and  over  the  Indian  Territory  and 
Its  people  and  might,  possibly,  within  the  law, 
undertake  the  collection  of  this  debt  or  roy- 
alty, or  whatever  it  may  be  called,  yet  it 
must  do  so  by  some  remedy  pointed  out  by 
etatute  or  the  Judgment  of  a  court.    Even  If 
this  should  be  considered  the  collection  of  a 
tax,— and,  in  our  opinion,  it  is  not,-^t  would 


be  unlawful,  because  there  la  no  statute  pro- 
viding that  taxes  may  be  collected  In  this 
way.  Statutes  frequently  provide  that  the 
payment  of  taxes  may  be  enforced  by  a  seiz- 
ure and  sale  by  the  proper  officer  of  a  suffi- 
cient amount  of  tbe  delinquent's  personal  prop- 
erty, and  applying  the  proceeds  to  tbe  pay- 
ment of  tbe  tax,  and  this  is  not  unconstitii- 
tlonal;  but  to  authorize  it  It  is  Imperative 
that  there  be  a  statute  providing  that  it  may 
be  collected  in  that  way.  Conceding,  then, 
that  the  secretary  of  .the  interior  bad  tbe 
power  to  collect  there  Is  no  statute  empower- 
ing blm  or  his  officers  and  agents  to  resort  to 
this  summary  proceeding.  Especially  Is  this 
true  where  the  property  seized  is  not  to  be 
sold,  and  the  surplus  turned  back  to  the  own- 
er, but  tbe  whole  contents  of  tbe  store  build- 
ing Is  to  be  locked  up  and  held,  and  all  busi- 
ness suspended,  until  the  delinquent  shall  be 
coerced  into  payment  We  are  therefore  of 
tbe  opinion  that  hi  this  particular  the  com- 
plaint stated  a  good  ground  for  an  injunction, 
and  tbat  tbe  court  erred  in  sustaining  the  d<^ 
murrer  to  it 

Since  tbe  entry  of  the  decree  In  the  court 
below,  congress,  by  act  approved  May  27, 
1902,  has  provided  "that  It  shall  hereafter  be 
unlawful  to  remove  or  deport  any  person  from 
the  Indian  Territory  who  is  in  lawful  posses- 
sion of  any  lots  or  parcels  of  land  in  any 
town  or  city  hi  the  Indian  Territory  which 
has  been  designated  as  a  town  site  under  ex- 
isting laws  or  treaties."  Tbe  complaint.  In 
effect  alleges  that  Wagoner  has  been  so  des- 
ignated, and  that  the  plaintiffs  are  in  hiwful 
possession  of  Iota  therein;  and  as  we  hold 
tbat  the  property  of  the  plaintiffs  cannot  be 
seized  and  the  doors  of  their  business  houses 
closed,  and  as  the  act  referred  to  provides  that 
the  plaintiffs  cannot  be  removed  or  deported 
from  tbe  Indian  Territory,  It  follows  that  the 
only  method  left  for  the  collection  of  the  debt 
is  tiirough  the  ordinary  channels  of  the  courts. 
For  the  error  above  set  out,  the  decree  of 
tbe  court  below  Is  reversed. 


ANSLET  et  al.  v.  AINSWORTH  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept 

25,  1902.) 

WDIANS-CHOCTAW    CX)NSTITtJTION— ATOKA 
AORBBMBNT— CONSTITUTIONAL  t.AW. 

1.  The  Atoka  agreement,  adopted  by  congress 
by  Act  June  28,  1898,  and  adopted  by  the  Choc- 
taw Nation  under  authority  of  congress,  pro- 
vides that  all  coal  within  the  Choctaw  Nation 
Bhall  remain  the  common  property  of  the  Choc- 
taw and  Chickasaw  tril>es,  so  that  every  mem- 
ber shall  have  an  individual  interest  in  the 
whole.  Choctaw  Const.  1850,  provided  that  any 
citizen  of  the  nation  who  might  find  any  mines 
should  have  the  ezclusive  right  to  work  the 
same  within  a  certain  territory.  Held,  that  the 
constitutional  provision  was  superseded  by  the 
Atoka  agreement,  congress  havmg  complete  an- 
thority  over  the  Indians. 

2.  The   constitutional  inhibition  against  the 
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pasRajce  of  laws  impairing  the  obligation  of  con- 
tracts is  a  limitation  on  the  powers  of  the 
Etates,  aud  not  on  the  powers  of  congress. 

3.  A  contention  that  the  "Atoka  agreement" 
(Act  U.  S.  June  28,  1898)  was  procured  to  be 
adopted  by  the  Choctaw  and  Chickasaw  Na- 
tions by  congress  by  duress  and  coercion  cannot 
be  considered  by  the  courts. 

4.  A  contention  that  the  "Atoka  agreement" 
with  the  Choctaw  and  other  tribes,  and  the 
act  of  congress  of  June  28,  1898,  ratifying  the 
agreement,  and  providing  that  the  provisions 
of  the  agreement  should  supersede  the  provi- 
sions of  the  act,  if  ratified  by  the  nation,  were 
both  void,  as  a  delegation  of  legislative  powers 
in  violation  of  Const  U.  S.  art.  1,  §§  1,  7,  is  of 
no  merit. 

Appeal  from  the  United  States  court  for 
the  Central  district  of  the  Indian  Territory; 
before  Justice  Wm.  H.  H.  Clayton,  March 
SI,  1899. 

Action  by  W.  H.  Ansley  and  others  against 
N.  B.  Ainsworth  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

The  amended  complaint  In  this  action  was 
filed  March  31,  1899,  by  the  plainticrs  below, 
appellants  here,  against  the  defendants  be- 
low, appellees  here.  In  which  plaintiffs  al- 
leged that  plaintiff  W.  H.  Ansley  is  a  Choc- 
taw Indian  by  blood,  and  that  defendants 
M.  H.  Oleason  and  R.  O.  Edmonds  are  citi- 
xens  of  the  Choctaw  Nation  by  intermar- 
riage; that  defendant  N.  H.  Ainsworth  is  a 
citizen  of  the  Choctaw  Nation,  and  defend- 
ant L.  0.  BuirisB  is  a  citizen  of  the  Chicka- 
saw Nation,  aud  the  two  are  the  coal  trustees 
for  the  Choctaw  and  Chickasaw  Nations,  ap- 
pointed by  the  president  of  the  United  States, 
under  and  by  virtue  of  the  provisions  of  the 
Atoka  agreement,  contained  in  the  act  of 
congress  approved  June  28,  1808,  and  known 
as  the  Curtis  bill;  that  defendants  Woods 
and  Elliott  are  citizens  of  the  United  States, 
and  defendant  the  Ola  Goal  &  Mining  Com- 
pany Is  a  corporation  organized  under  the 
laws  of  Kansas.  Plaintiffs  further  allege 
that  the  plaintiffs  Gleason  and  B^lmonds,  to- 
gether with  one  Lorin  A.  Riddle,  a  citizen 
of  the  Choctaw  Nation  by  blood,  prospected 
for  and  discovered  coal  In  the  Choctaw  Na- 
tion at  a  point  where  coal  was  not  thereto- 
fore known  to  exist;  that  on  December  8, 
1896,  the  plaintiffs  Gleason  and  Edmonds, 
with  said  Riddle,  entered  into  a  contract  with 
defendant  O.  B.  Woods  "whereby  the  said 
Woods  was  authorized  and  permitted  to  con- 
duct mining  operations  and  to  mine  coal  on 
the  coal  claim  or  discovery  above  described 
for  the  period  of  six  years  from  the  date  of 
said  contract,  in  consideration  of  his  paying 
to  said  plaintiffs  and  said  Lorin  A.  Riddle  a 
royalty  of  one-fourth  of  one  cent  per  bushel 
on  all  coal  mined  on  said  discovery  or  coal 
claim,  which  was  the  customary  royalty,  and 
upon  his  compliance  with  the  laws  of  the 
Choctaw  Nation  In  such  mining  operations 
applicable;  that  the  said  Woods,  by  arrange- 
ment and  agreement  with  the  defendant  the 
Ola  Coal  &  Mining  Company,  authorized  said 


company  to  mine  coal  within  the  limits  of 
said  coal  claim  or  discovery  as  above  de- 
scribed; that  the  terms  of  said  agreement 
are  not  known  to  these  plaintiffs,  and  cannot 
more  particularly  be  set  out,  but  under  such 
agreement  said  Ola  Coal  &  Mining  Company 
became  bound  to  p&y  plaintiffs  royalty  on 
coal  produced  by  It  on  the  coal  claim  afore- 
said according  to  the  terms  of  the  original 
agreement  between  Woods  and  plaintiffs 
Gleason,  Edmonds,  and  said  Lorin  A.  Riddle; 
that  said  O.  K.  Woods  and  said  Ola  Coal  & 
Mining  Company  hare,  under  the  contract 
from  plaintiffs  aforesaid,  mined  coal  within 
the  Umlts  of  said  coal  claim  or  discovery,  as 

above  described,  to  the  amount  of tons; 

that  for  said  coal  so  mined  by  them  they 
are  indebted  to  plaintiffs  In  the  sum  of 
eleven  hundred  dollars,  which  Is  due  and 
payable."  On  February  28,  1898.  the  said 
Riddle  sold  his  undivided  one-third  interest 
In  said  discovery  to  the  plaintiff  W.  H. 
Ansley.  The  plaintiffs  In  their  said  amend- 
ed complaint  hare  alleged  and  set  out  fully 
and  with  great  particularity  the  provisions 
of  the  treaties  between  the  United  States  and 
the  Choctaw  Indians,  and  between  the  Choc- 
taw and  Chickasaw  tribes  or  Nations  of  In- 
dians, and  the  treaties  between  the  United 
States  and  the  Choctaw  and  Chickasaw  tribes 
of  Indians,  also  the  provisions  of  the  Choc- 
taw constitution,  and  certain  acts  of  the 
Choctaw  council  passed  In  accordance  with 
the  provisions  of  said  constitution,  and  the 
laws,  usages,  and  customs  of  the  Choctaw 
Nation  of  Indians;  and  plaintiffs  say  that 
under  and  by  virtue  of  the  various  provi- 
sions In  said  treaties  mentioned  and  describ- 
ed, and  the  provisions  of  said  Choctaw  con- 
stitution and  the  said  acts  of  the  Choctaw 
council  referred  to,  and  the  laws,  usages,  and 
customs  of  the  said  Choctaw  Nation  of  In- 
dians, the  plaintiffs  "acquired  the  right  to 
mine  coal  within  a  circle  having  a  radius 
of  one  mile,  and  beginning  at  the  point  of 
excavating  coal  as  aforesaid,  tmd  to  give, 
bequeath,  sell,  transfer,  convey,  or  assign  said 
right  to  any  other  Choctaw  citizen,  and  to 
contract  by  lease  or  otherwise  with  any  pee- 
son,  company,  or  corporation  to  mine  ooal 
for  a  period  of  years  within  the  circle  afore- 
said, to  the  exclusion  of  any  other  persons, 
companies,  or  corporations  whatsoever,  so 
long  as  said  persons,  companies,  or  corpo- 
rations compiled  with  the  laws  of  the  Choc- 
taw Nation  to  them  and  thebr  mining  opera- 
tions applicable;  that  said  right  of  plain- 
tiffs, as  thus  stated,  became  vested,  absolute, 
and  indefeasible  ao  long  as  they  chose  to 
exercise  the  same.  Plaintiffs  further  aver: 
That  by  section  16  of  an  act  of  congress  en- 
titied  'An  act  for  the  protection  of  the  peo- 
ple of  the  Indian  Territory,  and  for  other 
purposes,'  approved  June  28,  1898,  It  was 
made  unlawful  for  any  person,  after  the 
passage  of  said  act  to  dalm,  demand,  or  re- 
ceive, for  his  own  use  or  the  use  of  any 
one  else,  any  royalty  on  olL  coal,  asphalt,  or 
.yilized  by  V^- 
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other  mineral  within  the  limits  of  any  of  the 
tribes  In  the  Indian  Territory,  or  for  any 
one  to  pay  any  Individual  any  such  royalties 
or  rents,  or  any  consideration  therefor  what- 
soever. That  under  the  agreement  contain- 
ed In  said  act,  among  other  provisions,  It 
was  provided  as  follows:  'It  Is  agreed  that 
all  the  coal  and  asphalt  within  the  limit  of 
the  Choctaw  and  Chickasaw  Nations  shall 
remain  and  be  the  common  property  of  the 
members  of  the  Choctaw  and  Chickasaw 
tribes  (freedmen  excepted),  so  that  each  and 
every  member  shall  have  an  equal  and  un- 
divided Interest  In  the  whole.  All  agree- 
ments heretofore  made  by  any  persons  or 
corporation  with  any  member  or  members  of 
the  Choctaw  and  Chickasaw  Nations,  the 
object  of  which  was  to  obtain  such  member 
or  members'  permission  to  operate  coal  or 
asphalt,  are  hereby  declared  void.'  That  by 
the  provisions  of  said  agreement  as  above 
set  out,  and  by  the  acts  of  the  defendants 
Woods,  rauott,  and  the  Ola  Coal  &  Mining 
Company  In  refusing  to  pay  the  royalties 
due  to  plalntlfFs  as  aforesaid,  because  of  the 
provisions  of  sections  16  and  18  of  the  act 
of  congress  above  set  out,  and  their  pro- 
posed payment,  unless  restrained  by  the  ac- 
tion of  this  court,  of  said  royalties  Into  the 
treasury  of  the  United  States,  as  aforesaid, 
plaintiffs  are  deprived  of  their  property  with- 
out notice,  without  hearing,  and  in  violation 
of  the  fifth  amendment  to  the  constitution 
of  the  United  States,  wherein  it  Is  provided 
that  no  person  shall  be  deprived  of  life,  lib- 
erty, or  property  without  due  process  of  law, 
nor  shall  private  property  be  taken  for  pub- 
lic use  without  Just  compensation,  and  In 
violation  of  section  1  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States,  by  which  It  Is  provided  that  no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States,  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny 
to  any  person  within  Its  Jurisdiction  the 
equal  protection  of  the  laws.  That  such 
agreement  affects  the  title  to  the  land  be- 
longing to  the  Choctaw  and  Chickasaw  peo- 
ple by  grant  from  the  United  States,  and  a 
patent  executed  in  pursuance  thereof,  as  well 
as  the  other  property  of  the  Choctaw  and 
Chickasaw  people,  these  plaintiffs  Inclusive. 
That  by  virtue  of  such  agreement  the  prop- 
erty rights  of  the  Choctaw  and  Chickasaw 
people  in  general,  and  of  these  plaintiffs  In 
their  coal  discovery,  as  above  set  out,  to 
particular,  were  changed,  modlDed,  and  in 
the  latter  case  destroyed,  by  an  agreement 
against  which  nearly  one-half  of  the  votes 
cast  were  recorded,  and  which  was  submit- 
ted In  accordance  with  none  of  the  forms  of 
procedure  of  the  Choctaw  or  Chickasaw  Na- 
tion, as  provided  by  their  constitution  and 
laws  made  In  pursuance  of  treaties  with  the 
United  States.  Plaintiffs  further  aver  that 
said  aji^eement,  so  far  as  It  Impairs,  destroys. 


modifies,  or  changes  the  property  rights  of 
the  citizens  of  the  Choctaw  Nation  and  of 
these  plaintiffs,  is  inoperative  and  void. 
That  the  agreement  aforesaid,  and  all  the 
provisions  of  the  act  of  June  28,  1898,  not 
therein  contained,  which  impaired  or  affected 
the  property  rights  of  the  Choctaw  and 
Chickasaw  Nations,  and  of  the  members 
thereof  individually,  and  so  far  as  they  af- 
fected or  Impaired  the  rights  of  these  plain- 
tiffs In  their  coal  claim  aforesaid,  are  in- 
operative and  void  because  In  said  act  and 
In  said  agreement,  and  by  the  mode  of  their 
enactment  and  adoption,  congress  delegated 
Its  powers  of  legislation  to  the  voters  of  the 
Choctaw  and  Chickasaw  Nations,  In  violation 
of  sections  1  and  7.  of  article  1  of  the  con- 
sOtutlon  of  the  United  States." 

The  foregoing  will  to  some  extent  at  least, 
present  the  allegations  set  out  by  the  plain- 
tiffs, under  and  by  virtue  of  which  they 
ask  the  court  to  enjoin  and  restrain  the 
defendants  Woods,  Elliott,  and  the  coal  com- 
pany from  applying  for  a  lease  to  the  de- 
fendants AInsworth  and  Burriss,  the  Bald 
coal  trustees,  and  to  restrain  said  trustees 
from  proceeding  under  and  by  virtue  of  the 
provisions  of  said  agreement. 

On  January  20,  1899,  defendants  entered 
their  appearance  as  follows:  "On  this  day 
come  the  defendants,  N.  B.  AInsworth,  L.  C. 
Burriss,  James  Elliott,  O.  B.  Woods,  and  the 
Ola  Coal  &  Mining  Company,  and  waiving 
summons  herein,  enter  an  appearance  In  the 
above-entitled  cause,  and  agree  that  the 
court  may  hear  and  determine  the  same, 
and  render  final  Judgment  upon  the  merits 
at  the  present  term  of  this  court  [Signed] 
N.  B.  AInsworth,  L.  C.  Burriss,  by  John  H. 
Wllklns,  United  States  Attorney,  Represent- 
ing said  Defendants  Ex  Officio.  James  El- 
liott O.  E.  Woods,  Ola  Coal  &  Mining  Com- 
pany, by  W.  J.  Horton,  Their  Attorney." 
On  March  31,  189&,  defendants  filed  their 
demurrer,  as  follows:  "Now,  on  this  day 
come  the  defendants,  N.  B.  AInsworth,  K 
0.  Burriss,  James  Elliott  O.  E.  Woods,  and 
the  Ola  Coal  &'  Mining  Company,  and  demur 
to  the  amended  complaint  herein,  and  for 
grounds  therefor  say:  First,  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  second,  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  an  equitable  cause  of  action. 
[Signed]  John  H.  Wllklns,  United  States 
Attorney,  Representing  Coal  Trustees,  Ex 
Officio.  W.  J.  Horton,  Attorney  for  Ola 
Coal  &  Mining  Company."  On  the  same 
day  the  court  rendered  Its  decree  as  follows: 
"On  this  Slst  day  of  March,  1899,  the  above- 
entitled  cause  came  regularly  on  for  hear- 
ing; the  defendants,  N.  B.  AInsworth,  L.  C 
Burriss,  O.  E.  Woods,  James  Elliott  and  the 
Ola  Coal  &  Mining  Company  having  hereto- 
fore entered  their  appearance  and  agreed 
that  the  cause  might  be  heard  and  finally 
determined  at  the  present  term  of  court 
Plaintiffs,  by  leave  of  couct-Arst  obtained, 
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filed  an  amended  complaint  herein,  and  de- 
fendants filed  demurrer  thereto.  The  conrt, 
after  hearing  argument  of  counsel  for  plain- 
tiffs and  defendants,  respectively,  and  being 
fully  adTlsed  In  the  premises.  Is  of  opinion 
that  plaintiffs'  amended  complaint  is  with- 
out eqnity,  and  doth  sustain  defendants'  de- 
murrer to  same;  and,  plaintiffs  declining  to 
plead  further  herein,  it  is  by  the  court  con- 
sidered, ordered,  adjudged,  and  decreed  that 
said  amended  complaint,  wherein  W.  H.  Ans- 
ley,  M.  H.  Gleason,  and  R.  O.  ESdmonds  are 
plaintiffs,  and  N.  B.  Alnsworth,  Ik  C.  Burriss, 
O.  E.  Woods,  James  Elliott,  and  the  Ola 
Coal  &  Mining  Company  are  defendants,  be, 
and  the  same  Is  hereby,  dismissed;  and  it  Is 
further  considered,  adjudged,  and  decreed 
by  the  court  that  defendants  have  and  recov- 
er of  plaintiffs  their  costs  In  this  behalf  ex- 
pended, for  which  they  may  have  execution; 
to  which  action  of  the  court  in  sustaining 
said  demurrer  and  entering  this  decree  plain- 
tiffs In  open  court  except."  On  March  14, 
19()2,  petition  for  appeal  was  filed  with  the 
clerk  of  this  court,  which  was  granted  on 
the  same  day. 

Yancy  Lewis  and  3.  H.  Gordon,  for  appel- 
lants.   J.  W.  McLoud,  for  appellees. 

TOTVNSBND,  J.  (after  stating  the  facts). 
The  appellants  have  filed  four  assignments 
of  error,  as  follows:  "First.  The  court  erred 
in  holding  that  the  amended  complaint  in 
this  cause  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Second.  The 
court  erred  In  holding  that  the  amended 
complaint  in  this  cause  does  not  state  facta 
sufficient  to  constitute  an  equitable  cause 
of  action,  and  in  holding  that  the  amend- 
ed complaint  in  this  cause  is  without  equity. 
Third.  The  court  erred  in  sustaining  the  de- 
murrer of  the  defendants  to  plaintiffs' 
amended  complaint  Fourth.  The  court  er- 
red in  rendering  Judgment  In  favor  of  de- 
fendants in  this  cause  upon  the  demurrer 
filed  herein."  The  appellants,  In  their  brief, 
in  discussing  said  assignments  of  error,  sub- 
mit five  separate  propositions,  and  make  an 
argument  and  cite  authorities  in  support  of 
each  one.  They  are.  In  substance,  as  fol- 
lows: "First  That  the  right  of  coal  discov- 
erers and  their  assigns  In  the  Choctaw  Na- 
tion is  a  vested  right,  under  the  constitution 
and  laws  of  the  United  States.  Second.  Is 
the  existence  of  such  right  In  conflict  with 
the  laws  or  the  provision  of  the  treaties 
between  the  United  States  and  the  Choc- 
taw Nation?  Third.  If  revocable  at  all,  the 
right  could  only  be  revolced  In  the  method 
provided  by  the  constitution  and  laws  of 
the  Choctaw  Nation,  adopted  with  the  au- 
thority conferred  by  the  United  States  in  its 
treaties  and  legislation.  Fourth.  The  Atoka 
agreement  adopted  by  the  votes  of  the  Choc- 
taw and  Chickasaw  Nations,  is  Ineffectual 
aa  a  revocation  of  said  rights,  in  view  of  the 
duress  and  coercion  alleged  against  the  val- 


idity of  that  agreement  Fifth.  The  act  of 
congress  of  June  28,  1898,  and  the  Atoka 
agreement  are  both  void  because  of  the  fact 
that  In  the  enactment  of  the  one  and  In  the 
ratification  of  the  other  by  the  congress, 
and  In  the  provision  that  the  agreement 
should  supersede  the  act  If  adopted  at  an 
election  held  in  the  Choctaw  and  Chickasaw 
Nations,  the  congress  of  the  United  States 
delegated  Its  legislative  power,  in  violation 
of  sections  1  and  7  of  article  1  of  the  consti- 
tution of  the  United  States." 

The  amended  complaint  and  the  demurrer 
to  same  wen  filed,  and  the  Judgment  of  the 
court  below  was  rendered,  on  March  31, 
1899,  about  six  weeks  prior  to  the  handing 
down  of  the  decision  in  the  case  of  Stephens 
T.  Cherokee  Nation,  174  U.  S.  445,  19  Sup. 
Ct  722,  43  L.  Ed.  1041,  which  was  on  May 
16,  1899,  and  which  decision  practically  set- 
tles the  controversy  in  this  action.  The  ci- 
tation of  that  case,  in  our  Judgment,  fur- 
nishes ample  authority  to  authorize  this 
court  in  an  affirmance  of  the  Judgment  of 
the  court  below;  but  the  appeal  to  this 
court  was  not  taken  until  March  14,  1902, 
long  after  the  decision  In  the  Stephens  Case, 
and  hence  we  can  only  infer  that  appellants 
are  not  willing  to  accept  the  conclusions  ar- 
rived at  In  that  case,  and  are  desirous  to 
again  bring  the  questions  to  the  attention  of 
that  court  This,  perhaps,  will  Justify  this 
court  in  briefly  stating  Its  views  upon  the 
question  presented. 

Appellants  quote  the  treaty  of  1820  as  the 
basis  of  their  rights.  It  appears  in  the  pre- 
amble of  said  treaty  that  the  Choctaws  ced- 
ed a  small  portion  of  their  lands  In  Missis- 
sippi  for  "a  country  beyond  the  Mississippi 
river,  where  all  who  live  by  hunting  and 
will  not  work  may  be  collected  and  settled 
together."  The  United  States,  through  Its 
commissioners,  agree  "to  give  to  each  war- 
rior a  blanket,  kettle,  rifle  gun,  bullet  moulds 
and  nippers,  and  ammunition  sufficient  for 
hunting  and  defence,  for  one  year.  Said 
warrior  shall  also  be  supplied  with  corn  to 
support  him  and  his  family,  for  the  same 
period,  and  whilst  traveling  to  the  country 
above  ceded  to  the  Choctaw  Nation."  7 
Stat  212,  art  6.  They  also  agree  to  fur- 
nish them  an  agent,  a  blacksmith,  and  a 
factor  to  supply  them  with  goods.  This 
treaty  clearly  indicates  the  supervision  and 
guardianship  that  the  government  proposed 
to  take  of  these  Indians;  and  to  assume  that 
the  words  "cede  to  said  nation"  means  an 
absolute  title  to  the  land  is  giving  a  tech- 
nical character  to  said  expression  wholly  at 
variance  with  the  title  then  enjoyed  by  In- 
dians, who  never  bad  been  granted  anything 
but  the  right  of  occupancy.  Appellants  con- 
cede, however,  that  by  the  treaty  of  1830  It 
was  changed  into  a  base  or  qualified  fee, 
and  subsequently,  in  1842,  the  s^me  was  car- 
ried Into  the  patent  which  Is  as  follows: 
"Now,  know  ye  that  the  United  States  of 
America,  In  consideration  of  ^tbe  premises, 
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and  In  execution  of  the  agreement. and  stipu- 
lation in  tbe  aforesaid  treaty,  have  given 
and  granted,  and  by  these  presents  do  give 
and  grant,  unto  tbe  said  Choctaw  Nation, 
the  aforesaid  tract  of  country  west  of  the 
Mississippi,  to  have  and  to  hold  the  same, 
with  all  tbe  rights,  prlvllegeB,  immunities, 
and  appurtenances  of  whatsoever  nature 
thereunto  belonging,  as  intended  to  be  con- 
veyed by  tbe  aforesaid  article,  in  fee  simple 
to  them  and  their  descendants,  to  Inure  to 
them  while  they  shall  exist  as  a  nation  and 
live  on  it,  liable  to  no  transfer  or  alienation 
except  to  the  United  States,  or  with  their 
consent"  This  latter  treaty  and  patent  sim- 
ply expressed  what  was  meant  by  the  treaty 
of  1820.  In  1837  an  agreement  was  made 
between  the  Ghoctaws  and  Chickasaws. 
The  first  article  of  said  agreement  is  as  fol- 
lows: 

"It  Is  agreed  by  the  Ohoctaws  that  the 
Chickasaws  shall  have  the  privilege  of  form- 
ing a  district  within  the  limits  of  their  coun- 
try, to  be  held  on  tbe  same  terms  that  the 
Choctaws  now  hold  it,  except  the  right  of 
disposing  of  it  (which  is  held  in  common 
with  the  Choctaws  and  Chickasaws)  'to  be 
called  the  Chickasaw  District  of  the  Choc- 
taw Nation';  to  have  an  equal  representa- 
tion in  their  general  council,  and  to  be  placed 
on  an  equal  footing  In  every  other  respect 
with  any  of  the  other  districts  of  said  na- 
tion, except  a  voice  in  tbe  management  of 
the  consideration  wbich  Is  given  for  these 
rights  and  privileges;  and  the  Chickasaw 
people  to  be  entitled  to  all  the  rights  and 
privileges  of  Choctaws,  with  the  exception 
of  participating  In  the  Choctaw  annuities 
and  the  consideration  to  be  paid  for  these 
rights  and  privileges,  and  to  be  subject  to 
the  same  laws  to  which  the  Choctaws  are; 
but  the  Chickasaws  reserve  to  themselves 
the  sole  right  and  privilege  of  controlling 
and  managing  tbe  residue  of  their  funds  so 
far  as  is  consistent  with  the  late  treaty  be- 
tween the  said  people  and  the  government  of 
the  United  States,  and  of  making  such  regu- 
lations and  electing  officers  for  that  purpose 
as  they  may  think  proper."  In  1855  a 
treaty  was  made  between  the  United  States 
and  the  Choctaws  and  Chickasaws,  the  first 
article  of  which  provides  as  follows:  "The 
following  shall  constitute  and  remain  the 
boundaries  of  the  Choctaw  and  Chickasaw 
country,  namely:  Beginning  at  a  point  on 
the  Arkansas  river  one  hundred  paces  east 
of  old  Port  Smith,  where  the  western  bound- 
ary line  of  the  state  of  Arkansas  crosses  tbe 
said  river,  and  running  thence  south  to  Red 
river;  thence  up  Red  river  to  the  point 
where  the  meridian  of  one  hundred  degrees 
west  longitude  crosses  the  same;  thence 
north  and  along  said  meridian  to  the  main 
Can.adlan  river;  thence  down  said  river  to 
Its  Junction  with  the  Arkansas  river;  thence 
down  said  river  to  the  place  of  beginning. 
And  pursuant  to  the  act  of  congress  ap- 
proved Hay  28,  1830,  the  United  States  do 


bereby  forever  secure  and  goanuity  the  lands 
embraced  within  tbe  said  limits  to  the  mem- 
bers of  the  Choctaw  and  Chickasaw  tribes, 
their  heirs  and  successors,  to  be  held  in  com- 
mon, BO  that  each  and  every  member  of 
either  tribe  shall  have  an  equal,  undivided 
Interest  in  the  whole:  provided,  however, 
no  part  thereof  shall  ever  be  sold  without 
the  consent  of  both  tribes,  and  that  said 
land  shall  revert  to  the  United  States  if  said 
Indians  and  their  heirs  become  extinct  or 
abandon  the  same."  The  twenty-first  article 
of  said  treaty  provided  as  follows:  "This 
convention  shall  supersede  and  take  tbe 
place  of  all  former  treaties  between  the 
United  States  and  the  Choctaws,  and  also 
of  all  treaty  stipulations  between  the  United 
States  and  tbe  Chickasaws  and  between  tbe 
Choctaws  and  the  Chickasaws  inconsistent 
with  this  agreement,  and  shall  take  effect 
and  be  obligatory  upon  the  contracting  par^ 
ties  from  date  hereof  whenever  the  same 
shall  be  ratified  by  the  respective  councils 
of  the  Choctaw  and  Chickasaw  tribes  and 
by  the  president  and  senate  of  the  United 
States."  The  right  to  the  possession  of  the 
lands  being  thus  held  in  common  thereafter. 
While  the  titles  were  la  this  condition  tbe 
Choctaw  Nation,  in  1859,  ordained  and  es- 
tablished a  constitution,  which,  by  section 
18  of  article  7  provided  as  follows:  "Any 
citizen  of' this  nation  who  may  find  any  mine 
or  mines  or  mineral  waters  shall  have  ex- 
clusive right  and  privilege  to  work  the  same 
so  long  as  he  may  choose,  within  one  mile 
in  any  direction  from  his  works  or  improve- 
ments: provided,  however,  he  does  not  inter- 
fere with  the  rights  of  the  former  settler." 

It  Is  under  this  provision  of  the  Choctaw 
constitution  that  the  "vested  right"  that  ap- 
pellants insist  that  they  possess  was  se- 
cured. The  court  below,  as  quoted  In  tbe 
brief  of  appellees,  very  clearly  states  why 
such  a  vested  right  could  not  exist,  and  we 
approve  bis  conclusions.  They  are  as  fol- 
lows: "  'Article  1  of  the  treaty  of  1856,  after 
defining  the  boundaries  of  the  Choctaw  and 
Chickasaw  Nations,  provides  as  follows: 
"And  pursuant  to  an  act  of  congress  ap- 
proved May  28,  1830,  the  United  States  do 
bereby  forever  secure  and  guaranty  tbe  lands 
embraced  within  said  limits  to  the  memb»s 
of  the  Choctaw  and  Chickasaw  tribes,  tbelr 
heirs  and  successors,  to  hold  in  common,  so 
that  each  and  every  member  of  either  tribe 
shall  have  an  equal  undivided  Interest  in  tbe 
whole:  provided,  however,  no  part  thereof 
shall  ever  be  sold  without  the  consent  of 
both  tribes,  and  that  said  lands  shall  revert 
to  the  United  States  If  said  Indians  and  their 
heirs  become  extinct  or  abandon  the  same." 
Article  11  of  the  treaty  of  1866  in  part  pro- 
vides: "Whereas,  the  land  occupied  by  the 
Choctaw  and  Chickasaw  nations,  and  de- 
scribed in  the  treaty  between  the  United 
States  and  said  nations  of  June  22,  1855;  is 
now  held  by  the  members  of  said  nation  In 
common,"  etc.    Whether  theJjreaty  of  1835 
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be  taken  as  an  Interpretation  of  the  terms 
of  the  grant  made  by  the  parties  to  it,  or  as 
the  Ingrafting  of  a  new  condition  In  It,  is 
immaterial,  because,  in  any  view  of  the  case, 
after  the  execution  of  the  treaty  its  terms 
would  be  binding.  Therefore  the  United 
States  had  been  treating  with  the  Choctaws 
alone  In  relation  to  their  lands.  Now  a  new 
party  in  Interest  appears.  The  Chickasaws, 
with  the  consent  of  the  United  States,  had 
bought  an  interest  in  them,  and  It  became 
necessary  to  deSne  the  rights  and  title  of  all. 
I  think  there  can  be  no  doubt  but  that  these 
Indians  hold  their  lands  as  tenants  in  com- 
mon, at  least  since  the  treaty  of  1865;  but 
by  that  treaty  the  United  States  is  made  to 
guaranty  to  each  Indian  an  enjoyment  of  an 
equal  nndlvided  share  of  these  lands,  and 
the  Choctaws  agree  with  the  Chickasaws 
that  it  shall  be  done.  The  constitution,  con- 
taining the  proTlsion  by  virtue  of  which  the 
plaintiff  claims  title,  was  not  adopted  until 
18U0, — five  years  after  the  treaty  of  1855  was 
ratified,— and  neither  the  United  States  nor 
the  Chickasaw  Nation  were  parties  to  it. 
The  United  States  had  the  right,  by  virtue 
of  its  superior  sovereignty  over  these  Indian 
tribes,  and  Its  guardianship  over  their  wards, 
which  has  always  been  recognized,  to  make 
such  an  agreement  with  them  and  enforce 
it.  If  the  eighteenth  section  of  article  7  of 
the  Choctaw  constitution  was  Intended  to 
vest  an  Indefeasible  title  to  the  coal  mines 
in  the  discoverer,  it  would  be  in  violation  of 
two  of  the  provisions  of  the  treaty  of  1856: 
First,  it  would  be  an  appropriation  and  a 
sale  of  the  realty  without  the  consent  of  the 
Chickasaws;  and,  second,  it  would  be  In 
violation  of  that  clause  of  the  treaty  which 
provides  that  the  lands  shall  be  held  in  com- 
mon, so  that  each  and  every  member  of 
either  tribe  shall  have  an  equal,  undivided 
interest  in  the  whole.  I  therefore  hold  that 
If  the  language  of  the  constitution  Is  to  be 
construed  as  granting  to  the  discoverer  of 
mines  in  the  Choctaw  Nation  an  indefeasible 
title  or  right  to  the  mine  discovered  by  him 
as  to  the  underlying,  coal,  it  is  void,  as  being 
in  conflict  with  the  treaty  of  1855.'  "  And  in 
Stephens  v.  Cherokee  Nation,  174  U.  S.  446, 
19  Sup.  Ct  722,  4S  L.  Ed.  1041,  Chief  Justice 
Fuller  (on  page  488,  174  U.  S.,  page  738,  10 
Sup.  Ct,  ^nd  page  1041,  43  L.  Ed.)  says: 
"The  lands  and  moneys  of  these  tribes  are 
pnbllc  lands  and  public  moneys,  and  are 
not  held  In  Individual  ownership,  and  the 
assertion  by  any  particular  applicant  that 
his  right  therein  Is  so  vested  as  to  preclude 
inquiry  into  his  status  Involves  a  contradic- 
tion in  terms." 

The  Atoka  agreement  provides  as  follows: 
"It  is  agreed  that  all  the  coal  and  asphalt 
-within  the  limit  of  the  Choctaw  and  Chicka- 
saw Nations  shall  remain  and  be  the  common 
property  of  the  members  of  the  Choctaw  and 
Chickasaw  tribes  (freedmen  excepted),  so  that 
each  and  every  member  shall  have  an  equal 
and   undivided   Interest  In  the  whole.     All 


agreements  heretofore  made  by  any  person 
or  corporation  with  any  member  or  members 
of  the  Choctaw  and  CtUckasaw  Nations,  the 
object  of  which  was  to  obtain  such  member 
or  members'  permission  to  operate  coal  or 
asphalt  are  hereby  declared  void."  It  cer- 
tainly appears  that  the  right  of  discoverers 
of  coal,  under  the  Choctaw  constitution,  as 
asserted  In  this  action,  are  In  conflict  with 
the  foregoing  provlsiona  It  Is  too  late  for 
the  contention  made  by  appellants  to  have  any 
standing.  The  control  exercised  by  congress 
over  these  Indians  has  been  upheld  by  the 
supreme  court  of  the  United  States  In  numer- 
ous cases.  Chief  Justice  Fuller,  in  the  case  of 
Stephens  v.  Cherokee  Nation,  174  U.  S.  484, 
19  Sup.  Ct  73«,  43  L.  Bd.  1041,  says:  "As 
to  the  general  power  of  congress,  we  need  not 
review  the  decisions  on  the  subject  as  they 
are  sufficiently  referred  to  by  Mr.  Justice 
Harlan  in  Cherokee  Nation  v.  Southern  Kan- 
sas K.  Co.,  135  U.  S.  841,  653,  10  Sup.  Ct. 
969,  84  L.  Ed.  296,  from  whose  opinion  we 
quote  as  follows:  'The  proposition  that  the 
Cherokee  Nation  is  sovereign  in  the  sense 
that  the  United  States  Is  sovereign,  or  In  the 
sense  that  the  several  states  are  sovereign, 
and  that  that  nation  alone  can  exercise  the 
power  of  eminent  domain  within  its  limits, 
finds  no  support  in  the  numerous  treaties 
with  the  Cherokee  Indians,  or  in  the  decisions 
of  this  court  or  in  the  acts  of  congress  de- 
fining the  relations  of  that  people  with  the 
United  States.  B^om  the  beginning  of  the 
government  to  the  present  time,  they  have 
been  treated  as  "wards  of  the  nation,"  "In  a 
state  of  pupilage,"  "dependent  political  com- 
munities," holding  such  relations  to  the  gen- 
eral government  that  they  and  theh*  country, 
as  declared  by  Chief  Justice  Marshall  In 
Cherokee  Nation  v.  Georgia,  5  Pet  1,  17,  8 
It.  Ed.  26,  "are  considered  by  foreign  na- 
tions, as  well  as  by  ourselves,  as  being  so 
completely  nnder  the  sovereignty  and  domin- 
ion of  the  United  States  that  any  attempt  to 
acquire  their  lands,  or  to  form  a  political  con- 
nection with  them,  would  be  considered  by 
all  as  an  invasion  of  our  territory  and  an  act 
of  hostility."  It  is  true,  as  declared  in 
Worcester  v.  Georgia,  6  Pet  515,  557,  569,  8 
L.  Ed.  483,  that  the  treaties  and  laws  of  the 
United  States  contemplate  the  Indian  Terri- 
tory as  completely  separated  from  the  states, 
and  the  Cherokee  Nation  as  a  distinct  com- 
munity, and,  in  the  language  of  Mr.  Justice 
McLean  in  the  same  case  (page  583,  6  Pet, 
and  page  483,  8  L.  Ed.),  that  "in  the  execu- 
tive, legislative,  and  judicial  branches  of  our 
government  we  have  admitted,  by  the  most 
solemn  sanction,  the  existence  of  the  Indians 
as  a  separate  and  distinct  people,  and  as  be- 
ing vested  with  rights  which  constitute  them 
a  state  or  separate  community."  But  that 
falls  far  short  of  saying  that  they  are  a  sov- 
ereign state,  with  no  superior  within  the  lim- 
its of  Its  territory.  By  the  treaty  of  New 
Echota  (1885)  the  United  States  covenanted 
and  agreed  that  the  lands  ceded  to  the  Chero- 
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kee  Nation  should  at  no  future  time,  without 
their  consent,  be  Included  within  the  terri- 
torial limits  or  Jurisdiction  of  any  state  or 
territory,  and  that  the  government  would  se- 
cure to  that  nation  "the  right  by  their  na- 
tional councils  to  make  and  carry  Into  ef- 
fect all  such  laws  as  they  may  deem  neces- 
sary for  the  government  of  the  persons  and 
property  within  their  own  country,  belonging 
to  their  people  or  such  persons  as  have  con- 
nected themselves  with  them";  and  by  the 
treaties  of  Washington  (1846  and  1866)  the 
United  States  guarantied  to  the  Cherokees  the 
title  and  possession  of  their  lands,  and  Juris- 
diction over  their  country.  Revision  of  In- 
dian Treaties,  pp.  65,  79,  85.  But  neither 
these  nor  any  previous  treaties  evinced  any 
Intention  upon  the  part  of  the  government 
to  discharge  them  from  their  condition  of 
pupilage  or  dependency,  and  constltate  them 
a  separate,  independent,  sovereign  people, 
with  no  superior  within  its  limits.  This  is 
made  clear  by  the  decisions  of  this  court  ren- 
dered since  the  cases  already  cited.  In  U.  S. 
y.  Rogers,  4  How.  667,  672,  11  L.  Ed.  11(», 
the  court,  referring  to  the  locality  in  which  a 
particular  crime  had  been  committed,  said: 
"It  is  true  that  it  is  occupied  by  the  tribe  of 
Cherokee  Indians.  But  it  has  been  assigned 
to  them  by  the  United  States  as  a  place  of 
domicile  for  the  tribe,  and  they  hold  and  oc- 
cupy It  with  the  consent  of  the  United  States, 
and  under  their  authority.  •  •  •  We 
think  It  too  flrmly  and  clearly  established  to 
admit  of  dispute  that  the  Indian  tribes  resid- 
ing within  the  territorial  limits  of  the  Unit- 
ed States  are  subject  to  their  authority."  In 
U.  S.  V.  Kagama,  118  U.  S.  375,  379,  6  Sup. 
Ct  1109,  30  L.  Ed.  228,  the  court,  after  ob- 
serving that  the  Indians  were  within  the 
geographical  limits  of  the  United  States,  said: 
"The  soil  and  the  people  within  these  limits 
are  under  the  political  control  of  the  govern- 
ment of  the  United  States,  or  of  the  states 
of  the  Union.  There  exist  within  the  broad 
domain  of  sovereignty  but  these  two.  •  •  • 
They  were,  and  always  have  been,  regarded 
as  haviug  a  semi-independent  position  when 
they  preserved  their  tribal  relations;  not  as 
states,  not  as  nations,  not  as  possessed  of  the 
full  attributes  of  sovereignty,  but  as  a  sep- 
arate people,  with  the  power  of  regulating 
their  internal  and  social  relations,  and  thus 
far  not  brought  under  the  laws  of  the  Union, 
or  of  the  state  within  whose  limits  they  re- 
sided. •  •  •  The  power  of  the  general 
government  over  these  remnants  of  a  race 
once  powerful,  now  weak  and  diminished  In 
numbers.  Is  necessary  to  their  protection,  as 
well  as  to  the  safety  of  those  among  whom 
they  dwell.  It  must  exist  In  that  govern- 
ment, because  it  has  never  existed  anywhere 
else,  because  the  theater  of  its  exercise  is 
within  the  geographical  limits  of  the  United 
States,  because  it  has  never  been  denied,  and 
because  It  alone  can  enforce  Its  laws  on  all 
the  tribes."  The  latest  utterance  upon  this 
general  subject  Is  in  Choctaw  Nation  T.  U.  S., 


119  U.  S.  1,  27,  7  Sup.  Ct.  75,  30  li.  Ed.  308, 
where  the  court,  after  stating  that  the  United 
States  is  a  sovereign  nation,  limited  only  by 
Its  own  constitution,  said:  "On  the  other 
band,  the  Choctaw  Nation  falls  within  the 
description  in  the  terms  of  our  constitution, 
not  of  an  Independent  state  or  sovereign  na- 
tion, but  of  an  Indian  tribe.  As  such,  it 
stands  In  a  peculiar  relation  to  the  United 
States.  It  was  capable,  under  the  terms  of 
the  constitution,  of  entering  into  treaty  rela- 
tions with  the  government  of  the  United 
States,  although,  from  the  nature  of  the  case, 
subject  to  the  power  and  authority  of  the 
laws  of  the  United  States  when  congress 
should  choose,  as  it  did  determine  in  the  act 
of  March  3,  1871,  embodied  In  section  2079 
of  the  Revised  Statutes,  to  exert  its  legisla- 
tive power. And  it  is  further  decided  that 

whenever  congress  does  supersede  a  treaty, 
and  any  question  arises,  it  is  not  within  the 
sphere  of  Judicial  cognizance.  "It  is  well  set- 
tled that  an  act  of  congress  may  supersede 
a  prior  treaty,  and  that  any  questions  that 
may  arise  are  beyond  the  sphere  of  Judicial 
cognizance,  and  must  be  met  by  the  political 
department  of  the  government  'It  need 
hardly  be  said  that  a  treaty  cannot  change  the 
constitution,  or  be  held  valid  if  it  be  in  vio- 
lation of  that  instrument.  This  results  from 
the  nature  and  fundnmental  principles  of  our 
government  The  effect  of  treaties  and  acts 
of  congress,  when  in  conflict,  is  not  settled 
by  the  constitution.  But  the  question  is  not 
involved  in  any  doubt  as  to  its  proper  solu- 
tion. A  treaty  may  supersede  a  prior  act  of 
congress,  and  an  act  of  congress  may  super- 
sede a  prior  treaty.  Foster  v.  Neilson,  2  Pet. 
253,  314,  7  L.  Ed.  415;  Taylor  v.  Morton,  2 
Curt.  454,  Fed.  Cas.  No.  13,799.  In  the  cases 
referred  to,  these  principles  were  applied  to 
treaties  with  foreign  nations.  Treaties  with 
Indian  nations  within  the  Jurisdiction  of  the 
United  States,  whatever  considerations  of 
humanity  and  good  faith  may  be  involved 
and  require  their  faithful  observance,  cannot 
be  more  obligatory.  •  •  •  In  the  case  un- 
der consideration  the  act  of  congress  must 
prevail  as  if  the  treaty  were  not  an  element 
to  be  considered.'  The  Cherokee  Tobacco,  11 
Wall.  016,  20  L.  Ed.  227.  That  was  a  case 
where  an  act  of  congress  extended  the  rev- 
enue laws,  as  respected  tobacco,  over  the  In- 
dian territories,  regardless  of  provisions  in 
prior  treaties  that  exempted  tobacco  raised 
by  Indians  on  their  reservations."  Thomas 
V.  Gay,  160  U.  S.  271,  18  Sup.  Ct  340,  42 
L.  Ed.  740. 

'  The  power  of  congress  over  these  Indians 
being  thus  unlimited,  if  congress  saw  fit 
in  its  wisdom,  to  adopt  the  Atoka  agree- 
ment, and  authorize  the  Choctaw  and  Chick- 
asaw Nations  to  also  adopt  It,  any  provisions 
of  former  treaties,  constitutions,  or  contracts 
existing  under  them,  in  conflict  with  the 
same,  are  simply  abrogated  and  annulled, 
and  the  courts  cannot  take  cognizance  of 
the  questions  thus  arising.  Jt  will  also  be 
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obserred;  me  constltntlonal  Inhibition 
against  the  pagsage  of  laws  impairing  the 
obligation  of  co&tracta  is  a  limitation  upon 
the  powers  of  the  state,  but  not  ni)on  those 
of  congress."  Evans-Snider-Buel  Co.  v.  Mc- 
Fadden,  44  C.  C.  A.  494,  105  Fed.  283. 

The  qnestion  of  duress  and  coercion, 
which.  It  Is  argued,  was  exercised  by  con- 
gress In  the  adoption  of  the  Atoka  agree- 
ment, involves  an  investigation  into  the  mo- 
tives and  Influences  that  controlled  congress 
in  this  enactment.  This  is  also  beyond  the 
sphere  of  judicial  cognizance.  "It  is  beyond 
the  power  of  this  court  to  question  the  good 
faith  of  congress,  and  it  is  never  to  be  pre- 
sumed that  an  act  of  a  legislature  Is  not 
bona  fide.  As  was  said  by  Chief  Justice 
Fuller  in  the  case  of  United  States  v.  Old 
Settlers,  148  U.  S.  466,  13  Sup.  Ct  650,  37 
XiL  Ed.  609,  in  reviewing  the  case  of  U.  S.  v. 
Arredondo,  6  Pet  691,  8  L.  Ed.  547:  'It  wlU 
be  perceived  that  this  decision  is  not  author- 
ity for  the  proposition  that  a  court  may  be 
clothed  with  power  to  annul  a  treaty  on 
the  ground  of  fraud  or  duress  in  Its  execu- 
tion. •  •  •  Unquestionably  a  treaty  may 
be  modified  or  abrogated  by  an  act  of  con- 
gress, but  the  power  to  make  and  unmake 
Is  essentially  political,  and  not  Judicial,  and 
the  presumption  Is  wholly  Inadmissible  that 
congress  sought  in  this  Instance  to  submit 
the  good  faith  of  Its  own  action  or  the  ac- 
tion of  the  government  to  judicial  decision.' 
In  the  case  of  Whitney  v.  Robertson,  124 
U.  S.  190,  194,  8  Sup.  Ct  456,  31  U  Ed.  386, 
Justice  Field  states  with  approval  the  effect 
of  the  decision  of  Taylor  v.  Morton,  2  Curt. 
454,  459,  Fed.  Cas.  No.  13,799,  as  follows: 
'Whether  the  consideration  of  a  particular 
stipulation  of  the  treaty  had  been  voluntari- 
ly withdrawn  by  one  party,  so  that  it  was 
no  longer  obligator^  on  the  other;  whether 
the  views  and  acts  of  a  foreign  sovereign 
had  given  just  occasion  to  the  legislative 
department  of  our  government  to  withhold 
the  execution  of  a  promise  contained  in  a 
treaty,  or  to  act  In  direct  contravention  of 
such  promise,— were  not  judicial  questions: 
that  the  power  to  determine  these  matters 
had  not  been  confided  to  the  judiciary,  which 
has  no  suitable  means  to  exercise  It,  but 
to  the  executive  and  legislative  departments 
of  our  government;  and  that  they  belong 
to  diplomacy  and  legislation,  and  not  to  the 
administration  of  the  laws.  And  he  [Curtis] 
Jn.stly  observed,  as  a  necessary  consequence 
of  these  views,  that,  if  the  power  to  de- 
termine these  matters  is  vested  in  congress, 
it  is  wholly  Immaterial  to  inquire  whether 
by  the  act  assailed  It  has  departed  from  the 
treaty  or  not,  or  whether  such  departure 
was  by  accident  or  design,  and,  if  the  latter, 
whether  the  reasons  were  good  or  bad.  In 
these  views  we  fully  concur.' "  Mr.  Chief 
Justice  Chase,  In  Ex  parte  McQardle,  7  Wall. 
514,  19  L.  Ed.  264,  uses  the  following  lan- 
guage: "We  are  not  at  liberty  to  Inquire 
Into  the  motives  of  the  legislature.    We  can 


only  examine  into  its  power  under  the  con- 
stitution, and  the  power  to  make  exceptions 
to  the  Jurisdiction  of  this  court  is  given  by 
express  tfords."  So,  also.  Chief  Justice 
Marshall,  In  the  case  of  Fletcher  v.  Peck, 
6  Cranch,  190,  3  L.  Ed.  162,  in  discussing 
this  subject  says:  "It  may  well  be  doubt- 
ed how  far  the  validity  of  a  law  depends 
upon  the  motives  of  its  framers,  and  how 
far  the  particular  inducements  operating  on 
the  members  of  the  supreme  sovereign  pow- 
er of  a  state  to  the  formation  of  a  contract 
by  that  power  are  examinable  in  a  court  of 
justice.  If  the  principle  be  conceded  that 
an  act  of  the  supreme  sovereign  power  might 
be  declared  null  by  a  court  in  consequence 
of  the  means  which  procured  it  still  there 
would  be  much  difficulty  in  saying  to  what 
extent  those  means  must  be  applied  to  pro- 
duce this  effect  •  •  •  If  a  majority  of 
the  legislature  be  corrupted,  it  may  well  be 
doubted  whether  It  be  within  the  province 
of  the  judiciary  to  control  their  conduct; 
and,  if  less  than  a  majority  act  from  impure 
motives,  the  principle  by  which  judicial  in- 
terference would  be  regulated  is  not  clearly 
discerned." 

The  proposition  of  appellants  that  the  act 
of  congress  and  the  Atoka  agreement  arc 
both  void  because  congress  delegated  its  leg- 
islative power,  in  violation  of  sections  1,  7, 
art  1,  of  the  constitution  of  the  United 
States,  is  not  supported  in  Its  application 
to  the  legislation  in  question.  Section  29 
of  said  act  provides:  "That  the. agreement 
made  by  the  commission  to  the  Five  Civ- 
ilized Tribes  with  commissions  representing 
the  Choctaw  and  Chickasaw  tribes  of  In- 
dians, on  the  23d  day  of  April,  1897,  as  here- 
in amended.  Is  hereby  ratified  and  confirm- 
ed, and  the  same  shall  be  of  full  force  and 
effect  if  ratified  before  the  1st  day  of  De- 
cember, 1898,  by  a  majority  of  the  whole 
number  of  votes  cast  by  the  members  of 
said  tribes  at  an  election  held  for  that  pur- 
pose; and  the  executives  of  said  tribes  are 
hereby  authorized  and  directed  to  make  pub- 
lic proclamation  that  said  agrreement  shall 
be  voted  on  at  the  next  gen«al  election, 
or  at  any  special  election,  to  be  called  by 
such  executives  for  the  purpose  of  voting  on 
said  agreement;  and  at  the  election  held  for 
such  purpose  all  male  members  of  each  of 
said  tribes  qualified  to  vote  under  his  tribal 
laws  shall  have  the  right  to  vote  at  the 
election  precinct  most  convenient  to  his  resi- 
dence, whether  the  same  be  within  the 
bounds  of  his  tribe  or  not:  provided,  that  no 
person  whose  right  to  citizenship  in  either 
of  said  tribes  or  nations  is  now  contested 
In  original  or  appellate  proceedings  before 
any  United  States  court,  shall  be  permitted 
to  vote  at  said  election:  provided,  further, 
that  the  votes  cast  In  both  said  tribes  or 
nations  shall  be  forthwith  returned  duly 
certified  by  the  precinct  officers  to  the  na- 
tional secretary  of  said  tribes  or  nations,  and 
shall  be  presented  by  said  national  secre- 
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tarleB  to  a  board  of  commlBBloners  consiiBtlng 
of  tbe  principal  cblef  and  a  national  secre- 
tary of  the  Choctaw  Nation,  the  gov^mor 
and  national  secretary  of  the  .Chickasaw 
Nation,  and  a  member  of  the  commlBslon  to 
the  Five  Civilized  Tribes,  to  be  designated 
by  the  chairman  of  said  commission;  and 
said  board  shall  meet  without  delay  at  Ato- 
ka, In  the  Indian  Territory,  and  canvass  and 
count  said  votes  and  make  proclamation  of 
the  result;  and  If  said  agreement  as  amend- 
ed be  so  ratified,  the  provisions  of  this  act 
shall  then  only  apply  to  said  tribes  where 
the  same  do  not  conflict  with  the  provisions 
of  said  agreement;  bnt  the  provisions  of 
said  agreement.  If  so  ratified,  shall  not  In  any 
manner  affect  the  provisions  of  section  four- 
teen of  this  act."  In  Stephens  v.  Cherokee 
Nation,  supra.  Chief  Justice  Fuller,  on  page 
466,  174  U.  S.,  page  730,  19  Sup.  Ct.,  and 
page  lOll,  43  L.  Ed.,  says:  "Section  29  [of 
the  Curtis  Law]  ratified  the  agreement  made 
by  the  commission  with  the  commissions 
representing  the  Choctaw  and  Chickasaw 
tribes,  April  23,  1887,  as  amended  by  the 
act,  and  provided  for  its  going  into  effect 
If  ratified  before  December  1,  1888,  by  a 
majority  of  the  whole  number  of  votes  cast 
by  the  members  of  said  tribes  at  an  elec- 
tion held  for  that  purpose."  And  on  page 
481,  174  U.  S.,  page  739,  19  Sup.  Ct,  and 
page  1041,  43  L.  Ed.,  he  says:  "The  act 
[the  Curtis  Law]  provided  further  for  the 
resubmission  of  the  two  agreements,  with 
certain  specified  modifications,— that  with  the 
Choctaws  and  Chlckasaws  and  that  with 
the  Creeks,— for  ratification,  to  a  popular 
vote  in  the  respective  nations,  and  that  If 
ratified,  the  provisions  of  these  agreements, 
so  far  as  differing  from  the  act,  should  su- 
persede it.  The  Choctaw  .and  Chickasaw 
agreement  was  accordingly  so  submitted  for 
ratification  August  24,  1886,  and  was  ratified 
by  a  large  majority,  but  whether  or  not  the 
agreement  with  the  Creeks  was  ratified  does 
not  appear.  •  •  •  The  agreement  with 
the  Choctaw  and  Chickasaw  tribes  contain- 
ed a  provision  continuing  the  tribal  govern- 
ment, as  modified,  for  the  period  of  eight 
years  from  March  4,  1808,  but  provided  that 
It  should  'not  be  construed  to  be  in  any 
respect  an  abdication  by  congress  of  power 
at  any  time  to  make  needful  rules  and  regu- 
lations respecting  said  tribes.'  For  reasons 
already  given,  we  regard  this  act,  in  general, 
as  not  obnoxious  to  constitutional  objec- 
tion. •  •  •"  Mr.  Sutherland,  In  his  work 
on  Constitutional  ConBtnictlon,  uses  this  lan- 
guage: "If  an  act  is  adopted  by  the  legis- 
lature as  a  law,  and,  pursuant  to  its  provi- 
sion, it  is  submitted  to  the  people,  and  on 
their  expression  of  approval  or  disapproval 
as  a  fact  or  event  the  act,  by  its  terms,  does  or 
does  not  take  effect,  the  only  question  is 
whether  the  legislature  can  pass  a  law  to  take 
effect  on  such  a  contingency.  The  authorities 
would  seem  now  to  have  established  the  doc- 
trine, though  not  universally,  that  the  result 


of  a  popular  vote  is  a  oontlngency  on  which 
laws  may  be  enacted  to  take  effect"  Mr. 
Cooley,  In  his  work  on  Constitutional  Lim- 
itation (6th  Ed.,  p.  137),  says:  "A  statute 
may  be  conditional,  and  Its  taking  effect 
may  be  made  to  depend  upon  some  subse- 
quent event"  The  remarks  of  Coulter,  J.. 
In  Com.  V.  Painter,  10  Pa.  214,  216,  are  pe- 
cnllarly  applicable  to  this  case,  and  are  in 
part  as  follows:  "A  strong  illustration  of 
the  faculty  of  the  legislative  power  in  this 
respect  may  be  found  in  the  act  of  congress 
of  the  8tb  of  July,  1846,  submitting  the  ques- 
tion of  the  retrocession  of  the  county  of  Alex- 
andria, in  the  District  of  Columbia,  to  the 
state  of  Virginia,  to  a  vote  of  the  qualified 
electors  of  that  county.  Virginia  had  previ- 
ously enacted  a  law  signifying  her  willing- 
ness to  take  back  the  county  wbenever  the 
same  should  be  receded  by  the  congress  of 
the  United  States.  Congress  enacted  the 
law  of  the  9th  of  July,  1846,  submitting  the 
question  to  the  qualified  electors,  and  provid- 
ing the  machinery  for  the  election,  and 
enacting  that  it  a  majority  of  the  electors 
shall  be  against  accepting  the  provisions  of 
the  act,  it  shall  be  void  and  of  no  effect, 
hot  if  a  majority  of  votes  shall  be  In  favor 
of  accepting,  then  it  shall  be  in  full  force, 
and  in  that  event  It  shall  be  the  duty  of  the 
president  to  inform  the  governor  of  Virginia 
of  the  result  of  the  election,  and  tbat  the 
law  is  consequently  in  force.  Many  of  the 
most  profound  constitutional  lawyers  in  the 
Union  were  in  congress  at  that  time,  and 
the  state  of  Virginia  never  hesitated  to  ac- 
cept the  retrocession  because  the  congress 
of  the  United  States  delegated  to  the  people 
the  decision  of  the  question."  In  the  case 
of  Bank  of  Rome  v.  Village  of  Rome.  18 
N.  Y.  38,  it  Is  held  that  an  act  of  the  legis- 
lature which  by  its  torms  is  to  take  effect 
immediately,  but  which  confers  on  certain 
municipal  officers  certain  powws  not  to  be 
exercised  until  the  Inhabitants  of  the  mu- 
nicipality have  approved  the  act  by  vote, 
is  constitutional,  and  Is  not  a  delegation  of 
legislative  power.  See,  also.  People  v.  Salo- 
mon, 61  IIL  37,  62-65;  Clarke  v.  Rogers, 
81  Ky,  43;  State  v.  Parker,  26  Vt  3o7; 
State  v.  O'Neill,  24  Wis.  149.  "The  event 
or  change  of  circumstances  on  which  a  law 
may  be  made  to  take  effect  must  be  such 
as,  in  the  judgment  of  the  legislature,  af- 
fects the  question  of  the  expediency  of  the 
law, — an  event  on  which  the  expediency  of 
the  law  in  the  opinion  of  the  lawmakers 
depends.  On  this  question  of  expediency  the 
legislature  must  exercise  its  own  judgment 
definitely  and  finally.  When  a  law  is  made 
to  take  effect  upon  the  happening  of  such 
an  event,  the  legislature.  In  effect,  declares 
the  law  Inexpedient  if  the  event  should  not 
happen,  but  expedient  if  it  should  happen. 
They  appeal  to  no  other  man  or  men  to 
judge  for  them  in  relation  to  its  present  or 
future  expediency.  They  exercise  that  pow- 
er themselves,  and  then  pettorm.  the  duties 
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wblch  a  constitution  Imposes  upon  tbem." 
Cooley,   Const.   Urn.  144. 

We  have  thus  very  briefly  rrferred  to  the 
elaborate  arguments  of  appellants  In  support 
of  their  assignments  of  error,  but,  being  of 
the  opinion  that  the  judgment  of  the  court 
below  WEB  correct,  it  is  therefore  affirmed. 


SASS  et  al.  t.  THOMAS  et  aL 

(Conrt  of  Appeals  of  Indian  Territory.    Sept. 

26,  1002.) 

lAWS    OF   INDIAN   NATIONS— PLBADINO—RB- 
PLT— FAILURB  TO  STRIKE. 

1.  Krror  in  refusing  to  strike  out  a  reply,  the 
answer  containing  no  counterclaim  or  set-off,  in 
the  absence  of  which  Mansf.  Dig.  {  5043  (Ind. 
T.  Ann.  St.  1899,  i  3248),  provides  there  shall 
be  no  reply,  is  ground  for  reversal;  the  trial 
court  reaching  its  couclnsion  In  the  case  under 
the  law  of  an  Indian  nation,  as  to  which  it  was 
informed  only  by  the  reply,  and  that  in  an  in- 
effectnal  manner. 

2.  The  court  cannot  take  judicial  notice  of  a 
law  of  an  Indian  nation,  but  it  must  be  specially 
and  specifically  pleaded,  and  mere  reference 
thereto  is  not  sufficient. 

On  rehearing.    Reversed. 

For  former  report,  see  64  S.  W.  528. 

GILL,  C.  J.  This  case  now  stands  for  re- 
hearing aUowed  by  the  court  of  appeals  on 
motion  of  appellants.  The  decision  In  this 
case  was  filed  October  5,  1901,  and  reported 
in  64  S.  W.  528.  The  opinion  in  that  case 
states  the  facts.  After  examination  of  said 
opinion  and  the  additional  briefs,  citing  au- 
thorities, and  argument  of  counsel,  we  are 
unable  to  see  how  the  opinion  upon  the  facts 
as  stated,  provided  the  law  bad  been  complied 
with  in  reference  to  pleadings  and  formal 
statements,  could  be  otherwise  than  as  there 
decided;  but  there  are  certain  additional  mat- 
ters now  urged  to  our  attention  which  will 
require  consideration  by  this  court,  and  upon 
which  we  may  arrive  at  a  different  conclusion 
from  that  heretofore  reached.  This  was  an 
action  of  forcible  entry  and  detainer.  The 
plaintiffs  state  the  relation  of  landlord  and 
tenant  In  their  complaint,  the  expiration  of  the 
term,  the  demand  for  the  premises,  and  re- 
fusal of  defendants  to  surrender  the  same. 
Defendants  answer,  and  claim  that  they  are 
the  successors  of  the  original  lessees,  and  set 
out  the  contract  of  the  original  lessee,  and 
that  they  have  a  right  to  the  premises  in- 
volved upon  payment  or  tender  of  pa,vment 
to  plaintiffs  In  the  sum  of  $100  per  annum  so 
long  as  tbe  land  tenures  existing  In  the  Chicka- 
saw Nation  should  remain  the  same  as  they 
were  at  the  date  of  the  contract,  to  wit,  Oc- 
tober 20.  1894,  but  without  setting  forth  the 
law  of  the  Chickasaw  Nation  as  to  land  ten- 
ures. A  demun-er  was  Interposed  by  plain- 
tiffs to  this  answer,  and  in  part  sustained. 
For  reasons  hereinafter  stated,  It  will  be  un- 
necessary to  consider  that  demurrer  further 
than  to  say  that  the  action  of  the  court  in 
sustaining  tbe  demurrer  to  certain  parts  of 


defendants^  answer  seems  to  have  been  wdl 
taken.  The  plaintiffs  thereafter  filed  a  reply 
in  said  cause,  which  reply  practically  inter- 
posed the  charge  of  fraud  upon  defendants'  as- 
signors in  the  execution  of  the  lease  contract 
referred  to  in  the  answer,  and  containing 
various  and  sundry  denials  of  the  matters  In 
the  answer,  claiming  that  the  plaintiffs  are 
estopped  for  reas<His  stated,  and  that  they 
have  sought  to  set  up  an  outstanding  title  In 
and  to  one-half  of  tbe  premises  in  controversy 
In  a  stranger,  and  claiming,  in  a  general  way, 
that  the  contract  set  out  in  the  answer  Is 
void  under  the  laws  of  the  Chickasaw  Nation, 
and  that  the  same  could  not  be  enforced.  To 
this  reply  the  defendants  filed  their  motion  to 
strike  the  same  out  for  three  several  reasons: 
"First.  Because  tbe  same  is  wholly  InsufiB- 
dent  and  states  no  facts  which  authorize  the 
plaintiffs  to  the  relief  prayed  for,  and  states 
no  fact  tending  to  avoid  the  several  pleas  set 
up  by  the  defendants  herein;  second,  because 
said  reply  Is  in  the  nature  of  a  counterclaim 
or  cross-bill,  and  seeks  to  reform  the  original 
instrument  referred  to  as  having  been  exe- 
cuted on  the  24th  day  of  October,  1804,  in  an 
action  at  law,  same  being  an  action  of  un- 
lawful detainer;  third,  because  this  court  In 
this  cause  Is  without  power  or  jurisdiction  to 
afford  eo.nltable  relief  called  for  in  said  re- 
ply." This  motion  to  strike  out  the  reply  of 
the  plaintiffs  was  overruled  by  the  court,  and 
the  action  of  the  court  In  overruling  said  mo- 
tion Is  one  of  the  errors  complained  of,  and 
one  of  the  errors  set  out  in  the  motion  for 
new  trial  in  said  case. 

In  the  previous  iiresentation  of  the  matter 
to  tbe  court  while  this  question  was  presented 
in  a  general  way,  the  court's  attention  is  now 
specifically  directed  for  the  flrst  time  to  the 
statute  In  actions  of  this  kind.  An  action  of 
forcible  entry  and  detainer,  as  in  this  case, 
must  be  founded  upon  Mansf.  Dig.  {  3348 
(Ind.  T.  Ann.  St.  1899,  §  2282),  which  statute 
is  as  fcdlows:  "When  any  person  shall  will- 
fully and  with  force  bold  over  any  lands, 
tenements  or  other  possessions  after  the  de- 
termination of  the  time  for  which  they  were 
demised  or  let  to  blm,  or  shall  lawfully  and 
peaceably  obtain  possession,  but  shall  hold 
the  same  unlawfully  and  by  force,  or  shall 
fail  or  refuse  to  pay  tbe  rent  therefor  when 
due,  and  after  demand  made  in  writing  for 
the  delivery  of  possession  thereof,  by  tbe  per- 

'  son  baving  tbe  right  to  such  possession,  his 
agent  or  attorney,  shall  refuse  to  quit  such 
possession,  such  person  shall  be  deemed  guil- 
ty of  an  unlawful  detainer."  It  will  be  seen 
that  the  four  questions  Involved  in  such  action 
are:  First,  that  the  relation  of  landlord  and 
tenant  exists;  second,  that  the  term  of  lease 
has  expired;  third,  that  demand  has  been 
made,  and  that  the  tenant  shall  refuse  to  quit 
the  premises;  and,  fourth,  if  any  damage  be' 
shown  to  either  party.    These  are  the  only 

\  questions  that  are  involved  In  an  action  of 
forcible  entry  and  detainer.    We  find,  under 

,  the   rules   with   reference   to  pleadings   and 
ijigilized  by  v ... 
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practice  (Mana£.  Dig.  S  5043;  Ind.  T.  Ann.  St. 
1899,  8  3248):  "There  shall  be  no  reply  ex- 
cept apon  the  allegation  of  a  counterclaim  or 
set-off  in  the  answer."  And  In  the  following 
section  (Mansf.  Dig.  {  6044;  Ind.  T.  Ann.  St. 
1899,  S  8249):  "When  the  answer  contains 
new  matter  constituting  a  counterclaim  or 
set-off,  the  plaintiff  may  reply  to  such  new 
matter,  denying  each  allegation  controverted 
by  him,  or  any  knowledge  or  information 
thereof  sufficient  to  form  a  belief,  and  may 
allege.  In  concise  language,  any  new  matter 
not  inconsistent  with  the  complaint,  constitut- 
ing a  defense  to  the  counter-claim  or  set-off." 
It  Is  held  repeatedly  that  a  reply  Improperly 
filed  should  be  stricken  out  Cannon  v.  Davles, 
33  Ark.  56;  Abbott  v.  Rowan,  Id.  593.  Cer- 
tainly, in  the  answer  In  this  case  there  ap- 
pears no  oonnterclaim  or  set-off,  and  the  stat- 
ute says  specifically  that  in  such  case  no  reply 
Is  permitted;  and  for  the  first  time  In  this 
case,  on  this  motion  for  review,  is  this  ques- 
tion presented  to  the  cotirt  Nor  does  the 
same  appear  to  have  been  presented  to  the 
court  below  for  its  consideration.  An  ex- 
amination of  this  reply  shows  that  it  attempts 
ed.  In  a  general  way,  to  plead  the  Illegality  of 
the  contract  relied  upon  by  defendants  In  their 
answer  under  the  Chickasaw  law;  and  the 
court,  in  passing  npon  this  case,  decided  the 
same  as  though  the  Chickasaw  law  was  prop- 
erty pleaded  and  before  It  for  consideration. 
In  view  of  the  decisions  of  the  United  States 
court  of  appeals  and  of  this  court,  it  has  been 
held  that  this  court  will  not  take  judicial  no- 
tice of  the  several  laws  of  the  several  Indian 
nations,  but  that  the  same  must  be  specially 
and  specifically  pleaded.  Mere  reference  to 
such  laws— as  was  the  ease  in  this  reply— Is 
not  Bufllcient.  The  law  itself,  when  relied 
upon,  must  be  set  out  in  the  pleading.  Hock- 
ett  V.  Alston  and.  T.)  58  S.  W.  675;  Id.,  49 
O.  C.  A.  182,  110  Fed.  910;  Wilson  v.  Owens 
(Ind.  T.)  38  S.  W.  976;  Id.,  30  C.  C.  A.  257,  259, 
86  Fed.  571.  And  In  passing  we  may  say  that 
the  answer.  In  undertaking  to  plead  a  con- 
tract referring  to  land  tenures  of  one  of  these 
several  Indian  nations,  must  either  plead 
what  those  tenures  were,  or,  in  a  case  of  this 
kind,  where  the  contract  refers  to  such  con- 
ditions, it  must  prove  the  same,  as  the  court 
is  not  bound  to  take  Judicial  notice  of  what 
the  land  tenures  of  the  nation  may  be.  It 
follows,  therefore,  from  the  above  reasoning, 
that  the  court  below,  and  in  like  manner  this 
court,  in  its  previous  opinion  herein,  neither 
of  them  had  before  them  in  such  shape  as  to 
render  a  decision  thereon  the  law  of  the 
Chickasaw  Nation  with  reference  to  the  leases 
of  land.  And  while  these  courts  may  have 
been  right  In  their  conclusions,  they  must  first 
be  advised  in  a  legal  manner  of  the  Chicka- 
saw law,  before  they  can  pass  upon  the  ques- 
tion assuming  what  that  law  is.  The  action 
of  the  court  below  In  refusing  to  strike  plain- 
tiff's reply  from  the  files  was  erroneous,  and 
as,  from  this  reply,  the  court  alone  was  in- 
'irmed,  and  that  in  an  insuSiclent  manner,  of 


wliat  the  Chickasaw  law  was,  and  as  it  reach- 
ed Its  conclusion  under  the  Chickasaw  law,  tlie 
error  was  such  that  the  Interests  of  the  de- 
fendants were  affected  thereby  prejudicially; 
and  this  case  ought  to  be,  and  the  same  is 
hereby,  ordered  reversed,  and  remanded  for 
further  proper  action  under  this  opinion  in  tbe 
court  below. 
Reversed  and  remanded. 


THOMAS  et  al.  v.  SASS  et  aL 

(Conrt  of  Appeals  of  Indian  Territory.    Sept. 
25,  1902.) 

On  rehearing.  Former  opinion  afllrmed  and 
Judgment  below  reversed. 

For  former  opinion,  see  64  S.  W.  531. 

GILL,  O.  J.  This  case  stands  upon  re- 
hearing, motion  for  same  having  been  pre- 
sented, and  allowed  by  the  court  of  appeals. 
The  court  has  re-examined  the  case  in  con- 
nection with  the  rehearing  allowed  in  its 
companion  case,— No.  831,  Sass  v.  Thomas, 
69  S.  W.  803,— and  we  see  no  reason  for 
changing  or  modifying  the  opinion  hereto- 
fore announced  in  this  case,  and  reported  in 
64  S.  W.,  at  page  531,  and  the  opinion  of  the 
court  will  stand  as  therein  reported,  the  case 
being  reversed  and  remanded,  with  instruc- 
tions to  the  lower  court  to  dissolve  tb«  jfo- 
petual  Injunction. 

Reversed  and  remanded. 


ENGLEMAN  et  aL  T.  CABLBL 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

INDIANS-PLBADINGS-ALLBOATION  OV  INDIAN 
LAW-BOFFICIENCY— CONFLICT  OF  LAW— IN- 
DIAN NATION  —  CONORESSIONAL.  ACT  —  UN- 
LAWFUL DETAINBR  — ACTION  BT  WIDOW 
AND  CHILDREN. 

1.  A  complaint  in  an  action  for  unlawful  de- 
tainer by  the  widow  and  minor  childreu  of  the 
deceased  owner  of  the  land  against  his  lessee, 
-n-liich  alleges  that  by  the  act  of  the  Chickasaw 
legislature  approved  October  12,  1876,  the  land 
and  the  rigbtii  nuder  the   lease  descended   to 

f>laintifE8,  does  not  sufficiently  show  what  the 
aw  is,  it  being  necessary  to  specially  plead  the 
same. 

2.  In  an  action  which  involves  the  right  of  the 
widow  and  children  of  a  deceased  owner  of  land, 
all  citizens  of  an  Indian  nation,  to  maintain  an 
action  for  unlawful  detainer  against  a  lessee  of 
the  deceased,  where  plaintiffs'  pleading  does 
not  sufficiently  show  the  law  of  the  nation  ap- 
plicable to  the  matter,  the  general  sufficiency 
of  the  pleading  will  be  determined  under  the 
law  put  in  operation  fay  congress. 

.S.  MHDSf.  Did.  §§  2522,  2545  (Ind.  T.  Ann. 
St  1889,  8S  1820,  1843),  provide  that  real  es- 
tate shall  descend  to  the  children  of  an  intes- 
tate, subject  to  his  debts  and  his  widow's 
dower.  Sections  1,  5,  et  seq.  (section  68  et  seq.), 
relate  to  the  administration  of  estates,  and  pro- 
vide that  an  administration  need  not  be  granted 
unless  necessary  to  preserve  the  wtate  from 
waste,  or  to  protect  the  creditors.  Held,  that 
the  widow  and  children  of  an  intestate  are  en- 
titled to  maintain  in  their  owiynames  an  taction 
.yilizedby  VjOOQL.. 
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for  nnlawfnl  detainer  against  the  lessee  of  the 
intestate,  where  it  appears  that  an  administra- 
tioD  is  not  necessary  to  preserve  the  estate,  and 
that  there  are  no  debts  against  the  intestate. 

4.  Under  the  act  of  the  Chickasaw  Nation, 
approved  October  19,  1876,  requiring  judges  or 
the  county  and  probate  courts  to  appoint  admin- 
istrators on  the  estates  of  all  persons  subject  to 
the  laws  of  the  Nation  dying  intestate,  the 
widow  and  chUdreu  of  an  intestate,  all  citizens 
of  the  Chiclcasaw  Nation,  are  precluded  from 
maintaining  an  action,  in  their  own  names,  for 
unlawful  detainer;  against  the  intestate's  lessee, 
tliough  administration  need  not  be  granted  to 
preserve  the  estate  from  waste  or  to  protect 
the  creditors. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  Marcb  8, 
ISOl. 

Action  by  MoIIie  Engfeman  and  others 
against  Daniel  Cable.  From  a  judgment  for 
defendant,  plaintiffs  appeal.    Reversed. 

This  was  an  action  of  unlawful  detainer 
begun  In  the  United  States  court  for  the 
Southern  district  of  the  Indian  Territory,  at 
Byan,  by  complaint  filed  July  16,  1900.  Aft- 
er several  amendments  in  the  complaint, 
plaintiffs  filed  their  third  amended  com- 
plaint, which  is  as  follows  (caption  omitted): 
"Now  come  the  plaintiffs,  J.  F.  Engleman 
and  Mrs.  Mollie  Bnglemau,  and  by  leave  of 
court  first  had  herein  amends  her  amended 
complaint  filed  herein  on  the  25th  day  of 
February,  1901,  so  that  the  same  shall  read 
as  follows:  The  plaintiff  Mrs.  Mollie  Engle- 
man, suing  In  her  own  behalf,  and  as  nat- 
ural guardian  and  as  next  friend  for  and  in 
behalf  of  Albert  Duford,  Ella  Duford,  Roxy 
Duford,  and  Franky  Duford,  who  are  minor 
children  of  herself  and  her  husband,  Edward 
Duford,  deceased,  complaining  against  Dan- 
iel Cable,  with  respect  alleges  and  shows 
that  the  plaintiffs  are  all  members  of  the 
Choctaw  tribe  of  Indians,  and  that  the  de- 
fendant Is  not  a  member  of  any  Indian  tribe, 
and  resides  nearer  the  town  of  Ryan,  In  the 
Chickasaw  Nation,  than  any  place  for  hoId>' 
tag  court  in  the  Southern  district  For  cause 
of  action  these  plaintiffs  show  that  they  are 
the  rightful  owners  and  are  entitled  to  the 
immediate  possession  of  a  certain  tract  of 
land,  together  with  all  Improvements  there- 
on, consisting  of  alx>ut  900  acres  in  pasture 
and  ISO  acres  In  a  state  of  cultivation,  sit- 
uated on  Mud  creek,  two  miles  east  of 
Grady,  Indian  Territory,  and  known  as  the 
■Old  Duford  Lease'  or  'Cable  Place';  that  on 

or  about  the day  of ,  1888,  the 

defendant.  Cable,  entered  into  a  lease  and 
Improvement  contract  with  the  said  Ed.  Du- 
ford, the  then  owner  of  snid  land,  in  which 
contract  the  defendant  obligated  himself  to 
inclose  and  improve  the  above-described 
land  for  the  said  Duford,  and  In  compensa- 
tion for  his  services  in  making  said  improve- 
ments the  said  Cable. was  to  use  and  occupy 
•aid  land  without  further  cost  for  a  period 
of  ten  years;  that  said  lease  contract  has 
expired  by  virtue  of  its  own  terms,  as  Well 


as  by  virtue  of  the  terms  of  what  la  known 
as  the  'Curtis  Law';  that  on  or  about  April, 
18OT,  the  said  Edward  Duford  departed  this 
life  intestate,  at  which  time,  and  for  man; 
years  prior  thereto,  he  had  been  a  citizen 
and  resident  of  the  Chickasaw  Nation,  still 
seised  and  possessed  of  said  land  and  all  oi 
his  rights  under  said  rental  or  lease  con- 
tract; that  the  said  Edward  Duford  left  sur- 
viving him  as  his  sole  and  only  heirs  at  law 
the  plaintiff  Mrs.  Mollie  Engleman,  nSe  Du- 
ford, his  wife,  and  the  minor  plaintiffs,  the 
children  of  himself  and  his  wife;  that  In  the 
year  1898  the  plaintiff  Mrs.  Mollie  Engleman. 
n6e  Duford,  Intermarried  with  her  present 
husband,  J.  F.  Engleman.  The  plaintiffs 
further  show  -that  there  has  never  been  any 
administration  on  the  estate  of  the  said  Ed- 
ward Duford,  deceased,  and  that  there  wag 
never  any  necessity  for  any  such  administra- 
tion; that  the  decedent  owed  no  detbs;  that 
by  the  law  In  force  In  the  Indian  Territory 
applicable  to  such  cases,  being  an  act  of  the 
Chickasaw  legislature  approved  October  12, 
1876,  the  said  property  herein  sued  for,  and 
all  the  rights  under  said  rental  contract, 
passed  and  descended  to  the  plaintiffs  Mrs. 
Mollie  Engleman,  nSe  Duford,  and  the  minor 
plaintiffs,  and  by  virtue  of  said  law  they  be- 
came the  legal  owners  and  entitled  to  the 
possession  of  said  property;  that  said  prop- 
erty Is  not  now,  and  was  not  at  the  death 
of  said  Duford,  subject  to  the  payment  of 
the  debts  of  his  estate,  and  would  not  pass 
to  and  be  assets  in  the  hands  of  an  admin- 
istrator had  one  been  appointed.  These 
plaintiffs  further  show  that,  notwithstanding 
the  termination  of  said  lease  contract,  the 
said  defendant.  Cable,  still  unlawfully  and 
wrongfully  holds  and  detains  possession  of 
said  property,  and  refuses  to  surrender  the 
same  to  these  plaintiffs,  after  due  and  legal 
notice  and  demand  In  writing  made  upon 
him  to  vacate  said  premises;  that  the  use 
and  occupation  of  the  farm  land  is  worth  %he 
sum  of  $1.50  per  acre  per  annum,  and  the 
grass  land  20  cents  per  acre  per  annum. 
Wherefore,  the  premises  considered,  the 
plaintiff  prays  for  a  writ  of  possession;  that 
defendant  be  cited  to  answer  this  complaint 
and  ui)on  a  final  hearing  hereof  the  plain- 
tiffs be  awarded  possession  of  said  premises, 
together  with  all  improvements  thereto  be- 
longing; that  they  have  judgment  against 
the  defendant  for  the  use  and  occupation  of 
said  land,  for  their  damages  for  the  unlaw- 
ful detention  of  the  same,  and  for  their  cost 
and  other  and  general  relief."  To  this  th'rd 
amended  complaint  the  defendant  filed  his 
demurrer,  as  follows:  "Now  comes  the  de- 
fendant, and  demurs  to  the  plaintiffs'  third 
amended  complaint  and  says  the  same  is 
InsuiBcient  in  law,  and  shows  no  right  in 
the  plaintiffs  to  bring  this  action."  Upon 
this  demurrer  the  court  announced  the  toY- 
lowing  judgment:  "Now  at  this  time  came 
on  to  be  heard  the  demurrer  of  the  defend- 
!  ant  to  the  plaintiffs'  amended  complaint  111- 
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ed  herein  on  the  7tta  day  of  March,  1901,  and 
the  court,  after  hearing  said  demurrer,  and 
being  fully  advised  in  the  premises,  is  of 
the  opinion  that  said  demurrer  should  be 
sustained,  because  the  plaintiffs'  complaint 
falls  to  show  that  they  have  any  interest  in 
the  land  and  premises  sued  for,  and,  if  they 
do  have  any  Interest,  this  suit  should  have 
been  brought  by  an  administrator  of  Dn- 
ford,  deceased,  and  not  by  the  distributees 
of  his  estate.  It  is  therefore  considered  and 
adjudged  by  the  court  that  said  demurrer 
be  sustained,  to  which  ruling  of  the  court 
the  plalntifTs  then  and  there  in  open  court 
excepted;  and,  the  plaintifts  declining  to 
amend  their  complaint,  it  Is  further  adjudg- 
ed by.  the  court  that  this  cause  be  dismissed, 
without  prejudice  to  rights  of  an  adminis- 
trator to  maintain  his  action;  and  it  is  con- 
sidered that  plaintiffs  take  nothing  by  rea- 
son of  this  suit,  and  that  the  defendant  go 
hence  without  day,  and  that  he  do  have 
and  recover  from  the  plaintiffs  all  his  cost 
herein,  for  which  let  execution  issue, — to  all 
of  which  actions  and  rulings  by  the  court 
the  plaintiffs  then  and  there  in  open  court 
excepted,  and  still  except.  And  therefore. 
In  open  court  the  plaintiffs  prayed  an  appeal 
to  the  court  of  appeals  for  the  Indian  Ter- 
ritory, which  was  then  and  there  granted, 
and  the  plaintiffs  are  allowed  60  days  In 
which  to  prepare  and  file  bill  of  exceptions." 
And  the  case  stands  upon  appeal  from  said 
Judgment  In  this  court 

Wolverton  &  Guest  and  Potter  &  Potter, 
for  appellants.  Morris  &  Hayes,  Gilbert  & 
Gilbert,  and  J.  H.  Harpor,  for  appellee. 

GILL,  0.  J.  (after  stating  the  facts).  The 
appellants  make  two  assignments  of  error: 
"First  the  court  erred  In  holding  that  the  wife 
and  minor  children  of  the  deceased,  Edward 
Duford.  could  not  maintain  this  action  in  their 
own  name,  and  that  the  same  should  have  been 
brought  by  the  administrator;  second,  the  court 
eiTed  in  holding  that  the  plaintiffs  did  not  dis- 
close sufficient  hiterest  in  said  property  to  en- 
title them  to  recover  the  same  from  the  appel- 
lee." It  will  be  noticed  by  the  Judgment  of 
the  court  that  the  demurrer  was  sustained 
for  two  reasons:  First  because  "the  plain* 
tiffs'  complaint  falls  to  show  that  they  have 
any  Interest  in  the  land  and  premises  sued 
upon";  and,  second,  "If  they  do  have  any 
interest  this  suit  should  have  been  brought 
by  an  administrator  of  Duford,  deceased,  and 
not  by  the  distributees  of  his  estate."  An 
examination  of  the  complaint  shows  that  the 
plaintiff  Mollle  Engleman  sues  In  her  own 
behalf  and  as  natural  guardian  and  the  next 
friend  for  and  In  behalf  of  the  other  plain- 
tiffs, who  are  minor  children  of  herself  and 
her  husband.  Edward  Duford.  deceased.  It 
alleges  that  they  are  members  of  the  Chicka- 
saw tribe  of  Indians,  and  the  defendant  is 
not  a  member  of  any  Indian  tribe.  It  al- 
ieges  that  the  plaintiffs  are  the  rightful  own- 


ers and  entitled  to  the  possession  of  the 
premises  sued  for.  It  alleges  that  the  de- 
fendant. Cable,  entered  into  a  lease  and  im- 
provement contract  with  the  deceased,  the 
husband  and  father  of  plaintiffs,  who  was 
then  the  owner  of  the  land,  and  sets  out  cer- 
tain conditions  of  said  lease.  It  alleges  that 
said  lease  contract  has  expired  by  virtue  of 
its  own  terms,  as  well  as  by  virtue  of  the 
terms  of  what  Is  known  as  the  "Curtis 
Law";  that  said  Edward  Duford  departed 
this  life  Intestate  about  April,  1897,  at  which 
time  he  was  a  citizen  and  resident  of  the 
Chickasaw  Nation,  and  was  still  seised  and 
possessed  of  the  land  and  of  his  rights  un- 
der bis  said  rental  or  lease  contract;  that 
said  Duford  left  surviving  him,  as  bis  sole 
and  only  heirs  at  law,  the  plaintiff,  Mrs. 
Mollle  Engleman,  n6e  Duford,  his  widow, 
and  the  minor  plaintiffs,  the  children  of  him- 
self and  his  said  wife;  that  in  1898  the 
plaintiff  Mrs.  Engleman  Intermarried  with 
her  present  husband,  J.  F.  Engleman.  And 
plaintiffs  say  there  has  never  been  any  ad- 
ministration on  the  estate  of  Duford,  and 
never  was  any  necessity  for  such  adminis- 
tration; that  the  decedent  owed  no  debts; 
that  by  the  law  in  force  in  the  Chickasaw 
Kation  the  said  property  sued  for,  and  all 
rights  under  said  rental  contract  passed  and 
descended  to  plaintiffs,  and  that  by  virtue 
of  said  law  they  became  the  legal  owners 
and  entitled  to  the  possession  of  said  prop- 
erty; that  said  property  is  not  now,  and  was 
not  at  the  death  of  said  Duford,  subject  to 
the  payment  of  the  debts  of  his  estate,  and 
would  not  pass  to  and  be  assets  in  the  hands 
of  an  administrator  had  one  been  appointed; 
that  said  defendant  Cable,  still  unlawfully 
and  wrongfully  holds  and  retains  possession 
of  said  property,  and  refuses  to  surrender 
possession  of  the  same  to  plaintiffs,  after  due 
and  legal  notice;  and  aneges  the  value  of 
the  use  and  occupation  of  said  premises,  and 
demands  possession,  and  for  their  damages. 
Certainly,  this  complaint  alleges  the  relation 
of  landlord  and  tenant  between  the  deceased, 
Duford,  and  the  defendant  and  the  ac- 
countability of  the  defendant  as  the  lessee 
of  said  Duford,  for  said  premises.  It  alleges 
the  expiration  of  the  term.  The  defendant 
Is  bound  to  account  In  some  way  for  his 
holding,  and  to  return  tor  the  possession  of 
the  party  entitled  thereto  the  lands  demised 
to  him;  and  the  question  for  considers tloa 
by  the  court—and  the  sole  question— is  wheth- 
er or  not  It  Is  necessary  on  the  part  of  the 
defendant  to  return  these  lands  to  the  legal 
heirs  of  the  deceased,  Duford,  or  to  his  ad- 
ministrator. The  plaintiffs  In  a  very  vague 
manner  endeavor  to  plead  an  act  of  the 
Chickasaw  legislature  as  the  foundation  of 
their  right  to  bring  this  suit  The  complaint 
merely  refers  to  the  Chickasaw  law  as  an 
"act  of  the  Chickasaw  legislature,  approved 
October  12,  1876."  We  do  not  thmk  that 
this  is  a  sufficient  allegation  of  what  such 
law  is.    The  law  itself,  as  relied  upon,  should 
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be  Bet  oat  lo  the  complaint,  or  attached 
thereto  as  an  exhibit  In  the  pleading,  and 
not  the  effect  of  the  law  as  attempted  here- 
in. By  this  general  allegation  the  court  Is 
bound  in  some  way  to  secure  for  its  exam- 
ination the  laws  of  the  Chickasaw  Nation, 
and  we  have  held  heretofore  that  these  laws 
must  be  specially  pleaded  where  parties  seek 
to  avail  themselves  of  them.  Hockett  v. 
Alston  and.  T.)  68  S.  W.  676;  Id.,  49  O.  C. 
A  182.  110  Fed.  910;  Wilson  v.  Owens  (Ind. 
T.)  38  S.  W.  976;  Id.,  30  O.  C.  A  257,  259, 
89  Fed.  571;  Saas  v.  Thomas  (rendered  at 
this  terra)  69  S.  W.  893.  A  case  Involvtag 
somewhat  the  same  principle  as  Involved 
herein  was  decided  by  the  circuit  court  of 
appeals.  Eighth  circuit,  in  the  case  of  Davi- 
son V.  Gibson,  5  C.  O.  A.  643,  56  Fed.  443. 
The  question  there  was  whether  or  not  a 
husband  took  bis  deceased  wife's  property 
under  the  common  law,  or  whether  or  not 
the  Creek  law  In  reference  to  the  descent  of 
the  separate  property  of  the  wife  applied,  or. 
In  the  absence  of  proof  as  to  the  Creek  law, 
If  the  law  as  found  in  the  chapters  of  Mans- 
field's Digest,  put  in  force  in  the  Indian  Ter- 
ritory by  act  of  congress  approved  May  2, 
1890  (Mansf.  Dig.  c.  49;  Ind.  T.  Ann.  St 
1899,  c.  21),  should  not  apply.  And  it  was 
there  Intimated  that.  In  the  absence  of  proof 
of  the  Creek  law,  "It  would  undoubtedly  be 
more  rational  to  presume  that  the  law  of 
custom  of  the  nation  on  this  subject  was 
in  harmony  with  the  statute  adopted  by  con- 
gress, and  that  the  act  of  congress  Was  mere- 
ly declaratory  of  previously  existing  law." 
If  we  adopt  this  construction,  and  apply  It 
to  the  case  here,  under  the  condition  of  the 
pleadings,  we  are  compelled  to  hold  that  in 
the  absence  of  the  pleading  of  what  the 
Chickasaw  law  was  in  relation  to  descents 
and  distributions  of  property,  the  property 
descended  under  chapter  49,  8(  2522,  2545, 
Mansf.  Dig.  (sections  1820,  1843,  Ind.  T 
Ann.  St  1809);  this  statute  having  been  put 
in  force  by  act  of  congress  of  May  2,  1800, 
26  Stat  p.  81,  c.  tSZ,  i  31.  And  this  pro- 
vision is  as  follows:  "When  any  person  shall 
die,  having  title  to  any  real  estate  of  inherit- 
ance, or  personal  estate,  not  disposed  of,  nor 
otherwise  limited  by  marriage  settlement 
and  shall  be  intestate  as  to  such  estate,  it 
shall  descend  and  be  distributed,  In  parcen- 
ary, to  his  kindred,  male  and  female,  subject 
to  the  payment  of  his  debts  and  the  widow's 
dower,  in  the  following  manner:  First.  To 
children,  or  their  descendants.  In  equal  parts. 
Second.  If  there  be  no  children,  then  to  the 
father,  then  to  the  mother;  if  no  mother, 
then  to  the  brothers  and  sisters,  or  their 
descendants,  in  equal  parts.  Third.  If  there 
be  no  children,  nor  their  descendants,  father, 
mother,  brothers  or  sisters,  nor  their  descend- 
ants, then  to  the  grandfather,  grandmother, 
uncles  and  aunts  and  their  descendants,  In 
equal  parts,  and  so  on  in  other  cases,  with- 
out end,  passing  to  the  nearest  lliieal  an- 
cestor, and  their  children  and  their  descends 
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ants,  in  equal  parts."  It  will  be  noticed 
from  this  section  that  the  land  and  real  es- 
tate subject  to  the  payment  of  the  debts  and 
the  widow's  dower  of  any  intestate  descends 
to  the  child  or  children  or  their  descendants 
in  equal  parts.  Now,  is  It  necessary  that 
there  be  an  administration  of  an  estate  sim- 
ply for  the  purpose  of  the  distribution  of 
said  estate?  The  complaint  in  this  case  char- 
ges that  there  were  no  debts,  and  no  necessity 
for  an  administrator  for  the  purpose  of  pre- 
serving the  estate  from  waste.  To  determine 
this  question  we  must  look  to  the  chapter 
on  administration.  Mansf.  Dig.  {  1  et  seq. 
(Ind.  T.  Ann.  St  1800,  §  58  et  seq.).  Section 
1  provides:  "It  shall  be  the  duty  of  the 
courts  of  probate.  In  term  time,  or  the  clerks 
of  court  thereof  in  vacation,  subject  to  the 
confirmation  or  rejection  of  the  court  to 
grant  letters  testamentary  and  of  adminis- 
tration." Section  5  of  said  statute  provides: 
"It  shall  not  be  the  duty  of  the  clerk  or 
court  to  Issue  letters  of  administration  on . 
the  estate  of  any  deceased  person,  unless  It 
shall,  in  the  opinion  of  said  clerk  or  court 
be  necessary  to  preserve  such  estate  from 
waste  or  damage  or  to  protect  the  rights  of 
creditors."  It  seems  from  these  two  sections, 
and  from  sections  which  follow,  that  it  Is 
necessary  that  the  question  of  whether  or 
not  an  estate  ought  to  be  administered  upon 
is  to  be  adjudicated  by  the  court,  or,  during 
vacation,  by  the  clerk,  subject  to  the  further 
review  of  the  court  Such  adjudication  Is 
determined  by  the  presentation  to  the  clerk 
and  filing  In  the  court  of  a  petition  setting 
out  the  facts,  and  the  issue  of  letters  of 
administration.  If  there  be  no  occaston  to 
preserve  said  estate  from  waste,  or  If  there 
be  no  debts  against  said  estate,  the  adminis- 
tration seems  to  be  wholly  unnecessary,  and 
we  are  bound  by  the  terms  of  the  statute  in 
that  regard.  Now,  as  heretofore  held,  the 
tenant  was  bound  to  account  to  his  land- 
lord, or  to  his  landlord's  heirs,  or  the  admin- 
istrator, for  his  tenancy  of  the  premises  In 
controversy  and  the  Improvements  thereon, 
and  to  pay  to  the  person  or  persons  entitled 
thereto  such  reasonable  compensation  as  was 
their  due  under  the  law  and  contract  The 
demurrer  In  this  case,  If  we  are  to  hold  that 
Mansfield's  Digest  governs  the  parties,  was 
improperly  sustained,  and  such  action  by  the 
court  was  error,  and  the  case  will  have  to 
be  reversed  and  remanded  for  further  trial. 
But  we  are  convinced  that  the  court  be- 
low acted  upon  the  presumption  that  the 
Chickasaw  law  was  before  it  and  the  case 
was  probably  argued  to  the  court  from  the 
standpoint  of  the  Chickasaw  law;  and  on 
that  law,  bad  It  been  properly  brought  to 
the  attention  of  this  court  this  case  should 
be  afi^irmed.  We  find,  on  examination  of 
the  Chickasaw  law  (chapter  on  administra- 
tion), that  it  becomes  absolutely  necessary 
that  an  estate  be  administered  upon  for  the 
purpose  of  distribution,  and  undoubtedly  the 
court  had  this  act  under  consideration  In 
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pronouncing  Jndgment  upon  this  demurrer. 
At  the  time  of  tlie  death  of  the  deceased, 
Duford,  namely,  In  1897,  section  1  of  the 
act  of  the  Chickasaw  Nation  In  relation  to 
administrators,  approved  October  19,  1876, 
provided:  "That  the  judge  of  the  county 
and  probate  courts  In  and  for  the  several 
counties  of  the  Chickasaw  Nation,  be,  and 
they  are  hereby,  empowered  and  required  to 
appoint  administrators,  administratrixes  In 
their  respective  counties,  on  the  estates  of 
all  persons  subject  to  the  laws  of  said  na- 
tion dying  Intestate  without  having  made  a 
will  within  said  counties,  or  where  usual 
domicile  was  at  the  time  of  the  death  of  such 
persons  within  the  same.  •  •  *  And  he 
or  she  will,  as  soon  as  possible,  equally  di- 
vide the  estate  of  such  Intestate  among 
the  lawful  heirs  of  said  deceased  person." 
With  this  law  before  It,  the  court  could  not 
do  otherwise  than  sustain  the  demurrer  to 
this  complaint;  but  this  law  of  the  Chicka- 
saw Nation  is  nowhere  brought  to  the  at- 
tention of  this  court,  either  In  the  pleadings 
which  were  before  the  trial  court,  or  by  ref- 
erence in  the  attorney's  briefs  and  argu- 
ments; and  while  It  must  certainly  have 
been  In  the  mind  of  the  court  below,  neither 
that  court  nor  this  court  hare  any  means 
of  knowing  It  without  a  special  Investiga- 
tion Into  the  condition  of  the  law  of  that 
nation,  and  are  bound,  in  that  event,  as  here- 
tofore suggested,  to  hold  that  the  law  as  laid 
down  In  Mansfield's  Digest  must  govern  the 
decision  In  this  case;  and  In  view  of  that 
law  we  are  compelled  to  hold  that,  where 
there  are  no  debts,  and  where  there  Is  no 
necessity  for  an  administrator  to  preserve 
the  property  of  the  Intestate  from  waste  or 
loss,  and  where  there  is  no  administration, 
as  in  this  case,  and  where  such  facts  are  al- 
leged by  the  complaint,  the  widow  and  heirs 
of  the  intestate  are  proper  parties  to  main- 
tain an  action  of  forcible  entry  and  de- 
tainer as  against  the  lessee  of  the  intestate^ 
and  to  recover  possession  of  the  Intestate's 
leased  property. 

The  demurrer  In  this  case  should  have 
been  overruled,  and  the  cause  proceeded  reg- 
ularly, and  the  case  is  therefore  reversed 
and  remanded. 


GENTRY  V.  SINGI-.BTON. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
25,  1902.) 

CONVERSION— TRIAL,— ERROR   WITHOUT    PRBJ- 

UDICE—BVIDBNCBl— MATERIALITY— Dl- 

RECTION    OF    VERDICT. 

1.  Where,  on  an  issue  as  to  the  conTerslon  of 
certain  cattle,  the  court  held  that  the  burden 
was  on  defendant  to  show  that  plaintiff  was  not 
entitled  to  the  number  claimed,  and  the  number 
was  conclusively  shown,  the  holding,  if  error, 
was  without  prejudice. 

2.  When  the  record  fully  shows  and  explains 
a  certain  agreement,   error  in   not   permitting 

H  2.  See  Appeal  and  Error,  ToL  I,  Cent.  Dig.  U 


another  witness  to  testity  thereto  is  not  ground 

for  reversal. 

3.  Where  the  defendant  does  not  object  to 
plaintiff's  capacity  to  sue  iu  an  action  for  con- 
version, the  question  whether  another  person 
was  a  partner  of  plaintiff,  or  only  an  agent,  i» 
Immaterial. 

4.  In  an  action  for  conversion  of  cattle,  the 
evidence  showed  that  defendant  purchased  the 
cattle  from  one  in  charge  of  the  same,  who  was- 
in  the  employ  of  plaintiff.  Defendant  claimed 
that  such  person  was  the  duly  authorized  agent 
of  the  plaintiff,  with  power  to  sell  the  cattle. 
The  evidence  showed  that  plaintiff  did  not  con- 
tract with  such  person  to  assist  him  in  the 
purchase  of  or  sale  of  the  cattle,  but  only  to 
furnish  him  with  a  man  to  help  drive  the  cattle 
to  Kansas,  for  which  a  joint  owner  with  plain- 
tiff of  the  cattle  was  to  give  him  one-half  of 
his  profits;  that  as  soon  as  plaintiff  heard  of  the 
sale  he  went  over  to  the  purchaser  and  told  him 
the  state  of  the  case;  that  the  joint  owner  with 
plaintiff  in  the  cattle  was  absent  when  the  cat- 
tle were  sold;  and  that  as  soon  as  he  learned 
of  the  sale  he  telegraphed  the  plaintiff  in  rela- 
tion thereto.  Held  sufficient  to  justify  the  court 
in  directing  a  verdict  for  plaintiff  on  the  ground 
that  the  agency  of  the  seller  was  not  shown. 

On  rehearing.    Affirmed. 

For  former  opinion,  see  61  S.  W.  990. 

The  plalntifF  below  (appellee  here)  commen- 
ced this  suit  on  the  21st  day  of  August,  1897. 
by  filing  his  complaint  at  law  In  the  United 
States  court  at  Muskogee,  and  alleged  that 
on  the  Ist  day  of  July,  1887,  plaintiff  was 
the  owner  of  6tt  head  of  steer  cattle,  frona 
three  to  five  years  of  age,  which  were  brand- 
ed as  taken  in  book  W.  C.  &  B.,  and  other 
bought  brand;  that  said  cattle  were  of  the 
value  of  11,800;  that  subsequently,  and  on 
the day  of  July,  1897,  "defendant  ob- 
tained possession  of  said  56  head  of  steer 
cattle,  and  has  since  said  date  sold  and  dis- 
posed of  the  same,  and  has  converted  the 
proceeds  thereof  to  his  own  use;  that  plain- 
tiff has  demanded  of  defoidant  the  restora- 
tion of  said  cattle  to  him,  or  the  payment  by 
defendant  to  plaintiff  of  their  value,  but  that 
defendant  has  wholly  failed  and  refused,  and 
still  fails  and  refuses,  to  restore  said  cattle 
to  plaintiff,  or  to  pay  to  him  the  value  there- 
of; that  plaintiff  has  been  damaged  by  de- 
fendant's taking  and  conversion  of  said  cat- 
tle in  the  sum  of  eighteen  hundred  dollars 
($1,800);"  and  plaintiff  prays  that  he  Iiave 
judgment  against  defendant  for  ^,800,  with 
Interest  at  6  per  cent  per  annum  from  the 
date  of  filing  complaint  On  the  8th  day  of 
September,  1898,  defendant  filed  answer,  and 
denies  the  allegations  of  plahitiffs  complaint, 
and  alleges  that  on  or  about  the  26th  day  of 
July,  1897,  he  became  the  true  and  lawful 
owner  of head  of  cattie;  that  he  ac- 
quired possession  and  titie  to  said  cattle  from 
one  J.  N.  Henry,  to  whom  he  paid  their  full 
value;  that  said  Henry  was  at  the  time  right- 
fully In  possession  of  the  said  catUe,  and  had 
full  power  to  dispose  of  the  same  by  sale  or 
otherwise;  that  he  attaches  the  checlcs  by 
which  he  paid  Henry  the  full  value  of  the 
cattle,  "and  that.  If  the  plaintiff  herein  was 
at  any  time  and  in  any  way  interested  in  the 
said  cattie,  the  sale  by  Hentj  of  the  said 
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cattie  to  the  defendant  wu  and  la  binding 
upon  the  plaintiff;  and  that.  If  the  said  acts 
of  Henry  in  disposing  of  the  said  cattle  were 
not  binding  upon  the  plalntlfF,  bj  his  acts 
and  conduct  subsequent  to  the  sale  of  the 
said  cattle  to  the  defendant  by  Henry  the 
plalntlfF  has  estopped  himself  from  asking  or 
claiming  relief  from  the  defendant"  De- 
fendant prays  to  be  adjudged  the  owner  of 
said  cattle,  and  that  he  recova  his  costs. 

On  October  8,  1898,  both  parties  announ- 
cing "Ready  for  trial,"  a  Jury  was  impaneled 
and  sworn,  and  plaintiff  testlfled  In  his  own 
behalf,  and  Introduced  one  J.  A.  Skaggs  as 
a  witness  on  behalf  of  the  plaintiff;  and  after 
the  direct  examination,  and  during  a  long 
cross-examination,  the  following,  among  oth- 
er, proceedings  were  had: 

"Q.  Mr.  Skaggs,  you  say  that  Mr.  Singleton 
famished  you  with  the  money  to  buy  and  sell 
cattle?  A.  Yes,  sir.  Q.  You  were  dealing  In 
stock  In  Oklahoma  and  the  Indian  Territory? 
A.  I  was  buying  those  cattle  for  him  and  I. 
Q.  Were  you  not  also  selling  them?  A.  No, 
sir.  Q.  What  was  the  agreement  between 
you  and  Mr.  Singleton  as  to  the  profits?  A. 
I  was  to  have  one-half  made  out  of  the  cattle 
above  cost.  Q.  You  took  in  Mr.  J.  N.  Henry 
with  you  to  buy  and  sell  cattle?  A.  No,  sir. 
The  C!ourt:  If  he  states  that  he  had  author- 
ity, be  might  state  if  he  had  authority  from 
Mr.  Singleton  to  sell  these  cattle.  (To  which 
ruling  of  the  court  defendant  by  his  counsel, 
then  and  there  excepted.)  Witness:  Single- 
ton never  authorized  me  to  sell  these  cattle. 
If  I  had  sold  them.  Mr.  Martin:  Q.  You 
had  general  powor  to  buy  and  sell  cattle?  A. 
We  were  buying  those  cattle  to  take  to  Kan- 
sas. Q.  Will  yon  explain  the  connection  that 
you  had  with  Mr.  Henry?  Mr.  West:  We 
object  to  that  The  Court:  You  may  state 
whether  you  were  authorized  to  sell  these 
cattle  to  anybody  else.  A.  I  never  sold  them 
to  anybody  else.  Q.  Did  you  sell  them  to 
Henry?  A.  No,  sir.  Mr.  Martin:  Q.  Mr. 
Skaggs,  did  you  employ  or  enter  into  a  con- 
tract or  agreement  with  Mr.  J.  N.  Henry  to 
assist  you  in  the  purchase  or  in  the  purchase 
and  sale  of  cattle?  (Objected  to  by  plaintiff. 
Witness  answers,  'No,  sir.')  Mr.  Martin  to 
the  witness:  Did  you  employ  Mr.  Henry  as 
an  agent  to  assist  yon  in  the  purchase  and 
sale  of  cattle,  or  these  cattle?  (Plaintiff  ob- 
jects to  the  question  for  the  same  reason  as 
urged  to  the  other  questions  on  this  line.  Ob- 
jection sustained  by  the  court.  To  which 
ruling  and  action  of  the  court  the  defendant 
duly  excepted,  and  still  excepts.)  Mr.  Mar- 
tin: Q.  Will  you  please  explain  how  Mr. 
Henry  happened  to  be  with  you,  and  in  what 
way  did  he  figure  in  this  transaction  of  the 
purchase  of  the  cattle  from  Charles  Bruner? 
Mr.  West:  Question  objected  to.  (Objection 
sustained  by  the  court,  defendant  excepting; 
the  court  remarking  that  'it  is  not  competent 
to  show  that  Henry  did  work  for  this  man, 
nor  for  the  other  man,  for  the  purpose  of 
abowing  title  In  Beniy.')    Mr.  Maxey:   We 


are  not  trying  to  show  title  in  Henry,  but  we 
contend  that  Singleton,  and  not  Gentry, 
should  suffer.  If  a  man  can  give  others  mon- 
ey, and  send  them  out  over  the  country  to 
buy  cattle  and  sell  cattle,  and  clothe  them 
with  apparent  ownership,  so  as  to  deceive 
people,  it  will  work  innumerable  hardships. 
The  Court:  The  only  allegation  here  is  this: 
'And  that  If  the  plaintiff  herein  was  at  any 
time  or  in  any  way  Interested  In  the  said 
cattle,  the  sale  by  Henry  of  the  said  cattle 
to  the  defendant  was  and  is  binding  upon  the 
plaintiff,  and  that,  if  the  said  acts  of  Henry 
in  disposing  of  the  said  cattle  were  not  bind- 
ing upon  the  plaintiff  by  his  acts  and  conduct 
subsequent  to  the  sale  of  the  said  cattle  to 
the  defendant  by  Henry,  the  plaintiff  has 
estopped  himself  from  asking  or  claiming  re- 
lief from  the  defendant'  I  don't  think  the 
averment  there  is  one  upon  which  you  can 
set  up  any  evidence  which  does  not  show 
that  the  plaintiff  was  responsible  for  the  acts 
of  Heniy,— that  Henry  was  the  agent  of  the 
plahitlff.  Mr.  Martin:  We  think  that  we 
can  show  that  if  you  will  let  him  answer  the 
questions.  The  Court:  To  introduce  testi- 
mony, you  must  establish  an  agency.  You 
are  establishing  what  acts  he  did,  but  the 
plaintiff  cannot  be  bound  by  anything  Henry 
did  unless  he  was  acting  as  his  agent  (To 
which  ruling  of  the  court  defendant,  by  his 
counsel,  then  and  there  excepted.)  Mr.  Mar- 
tin: This  is  the  position  we  take:  We  think 
the  evidence  so  far  will  show  that  Mr.  Single- 
ton and  Mr.  Skaggs  were  partners  in  the  cat- 
tle business  for  the  purpose  of  buying  and 
selling  cattle.  We  want  to  show  that  one 
partner  can  employ  agents  and  servants,  etc., 
to  carry  on  the  business.  We  think  that  the 
evidence  up  to  this  point  shows  that  Single- 
ton and  Skaggs  were  in  the  cattle  business 
generally.  The  Court:  The  testimony  shows 
that  the  plaintiff  made  a  contract  with  this 
witness;  that  the  witness  was  to  buy  cattle 
for  the  plaintiff,  and  he  was  to  enjoy  the 
profits  in  the  cattle.  There  is  nothing  in  the 
testimony  up  to  this  point  to  show  that  Henry 
was  an  agent  of  either  of  them,  or  had  au- 
thority from  either  on&  If  It  was  for  the 
purpose  of  proving  that  this  man  authorized 
him  to  sell  these  cattie  for  Singleton,  It  would 
be  competent  (To  the  witness:)  You  may 
answer  whether  you  made  any  contract  with 
Mr.  Henry  by  which  yon  authorized  him,  as 
agent  for  either  you  or  Singleton,  to  sell 
these  cattle?  A.  No,  sir;  I  did  not  The 
Court:  The  court  has  stated  that  Henry  Is  a 
strangw  to  this  suit  (To  which  ruling  and 
remarks  of  the  court  the  defendant,  by  his 
counsel,  then  and  there  excepted.)  Mr.  Mar- 
tin (to  the  witness):  Q.  Did  you  enter  into 
an  agreement  with  Mr.  Henry  whereby  he 
was  to  assist  you  In  the  purchase  and  sale 
of  cattie?  A.  No,  sir.  Q.  Purchase  and  sale 
of  them?  A.  No,  sir.  Q.  WiU  you  please 
state  what  your  agreement  with  Mr.  Henry 
was?  A.  My  agreement  with  Henry  was 
this:  He  furnished  me  a  man, to  Iielp  me  to 
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EansaB  with  tbese  cattle,  and  I  was  to  give 
him  one-fourth  of  what  I  made  out  of  it 
after  the  cattle  were  aold.  Q.  Did  you  not 
return  to  Shawnee  after  the  purchase  of  these 
cattle,  and  leave  Mr.  Heni7  in  charge  of 
them?  A.  No,  sir.  Mr.  Martin:  Now,  1 
think  It  would  be  proper  to  explain  what  con- 
nection Mr.  Henry  had  with  this  transaction. 
The  Coiurt:  It  Is  all  Incompetent,  because 
he  has  stated  what  his  arrangement  was. 
It  did  not  make  blm  an  agent,  and  it  Is  irrele- 
vant to  show  that  he  bad  some  outside  talk 
with  blm.  It  Is  Incompetent  and  does  not 
prove  anything.  He  has  stated  what  ar- 
rangement be  bad.  He  states  that  be  did 
not  authorize  blm  to  sell,  and  that  be  did  not 
leave  him  in  possession  of  them.  .Your  tes- 
timony has  utterly  failed  to  show  an  agency. 
Before  you  can  Introduce  any  testimony 
which  relates  to  the  acts  of  Henry,  you  must 
first  show  that  he  at  least  was  authorized  to 
speak  for  somebody  that  sued  In  this  case. 
(To  which  ruling  and  remarks  of  the  court 
the  defendant  then  and  there  excepted.)  The 
Court:  The  defendant  asks  the  court  to  ad- 
journ until  to-moiTOw  morning,  for  the  pur- 
pose of  enabling  him  to  submit  to  the  court 
at  that  time  an  amended  answer,  which  mo- 
tion Is  allowed,  and  the  court  accordingly 
adjourns  until  to-morrow  morning  at  0 
o'clock. 

"October  4,  1898,  9:30  a.  m.  Mr.  Maxey; 
The  defendant  asks  leave  to  file  his  amended 
answer.  (Amended  answer  filed.)  The  Court 
to  plaintiffs  attorneys:  Have  you  any  ob- 
jection to  the  filing  of  this  answer?  Mr. 
West:  The  third  paragraph  of  theh:  answer 
Is  open  to  demurrer  and  should  be  stricken 
out;  also  the  fifth,  sixth,  and  seventh. 
Comes  the  plaintiff,  Thomas  C.  Singleton,  and 
demurs  to  the  third  paragraph  of  the  defend- 
ant's answer  filed  herein,  because  the  same 
does  not  state  facts  sufficient  to  constitute  a 
defense  to  this  action;  and  the  fifth,  sixth, 
and  seventh  paragraphs  upon  the  same 
grounds.  (Demurrer  argued.)  Mr.  West:  I 
think  it  would  be  better  to  file  a  motion  to 
make  the  seventh  paragraph  more  definite 
and  specific.  We  change  our  demurrer  to 
make  the  seventh  paragraph  more  definite 
and  certain,  and  still  demur  to  the  third, 
fifth,  and  sixth  paragraphs.  The  Court:  The 
demurrer  to  the  third,  fifth,  and  sixth  para- 
graphs of  the  defendant's  amended  answer  is 
sustained,  and  the  motion  to  make  the  sev- 
entb  paragraph  of  the  answer  more  specific 
and  certain  is  allowed.  Mr.  Maxey:  We  will 
comply  with  the  motion,  and  take  leave  to 
amend.  The  Court:  Leave  to  defendant  to 
amend  their  answer.  Court  here  arises  until 
2  o'clock  p.  m. 

"2:30  p.  m.  Amended  answer  filed.  Trial 
proceeds  with  Mr.  Skaggs  being  recalled  by 
the  plaintiff." 

It  thus  appears,  after  the  trial  had  been 
proceeding  for  a  day,  that  on  October  4, 
1898,  defendant  filed  an  amended  answer, 
and  that  to  the  third,  fifth,  and  sixth  para- 


graphs of  the  same  a  demurrer  was  inter- 
posed, and  sustained  by  the  court,  and  to  the 
seventh  paragraph  of  the  same  a  motion  was 
made  to  make  the  same  more  definite  anfl 
certain,  which  was  allowed,  and  defendant 
took  leave  to  amend,  and  tbe  conrt  arose  un- 
til 2  o'clock  p.  m.,  and  at  2:30  p.  m.   de< 
fendant  filed  a  second  amended  answer,  and 
the  trial  proceeded  by  plaintiff  recalling  wit- 
ness  Skaggs,   and   defendant's  counsel   pro- 
ceeding with  the  cross-examination  of  said 
witness.    It  does  not  appear  from  the  record 
that  any  motions  or  demurrer  were  filed  by 
tbe  plaintiff  to  this  last  answer.    Said  sec- 
ond amended  answer  admits  citizenship  as 
alleged  by  plaintiff.    Denies  that  plaintiff  on 
the  1st  day  of  July,  1897,  was  tbe  owner  of 
tbe  66  bead  of  cattie  described  in  bis  com- 
plaint, "but  alleges  tbe  fact  to  be  that,  if 
plaintiff  had  any  Interest  on  said  date  In  said 
cattle,  that  it  was  a  Joint  Interest  or  copart- 
nership interest  with  one  J.  A.  Skaggs  or 
with  one  J.  A.  Skaggs  and  one  J.  N.  Henry, 
tbe  exact  nature  of  said  copartnership    be- 
ing to  the  defendant  unknown."    Denies  said 
catile  were  of  the  value  of  $1,800,  but  al- 
leges they  were  not  worth  more  than  $1,500. 
"(4)  Defendant,  further  answering,  says  that 
he  is  not  sufficiently  Informed  to  have  a  be- 
lief as  to  whether  the  cattie  described,  in 
plaintiff's  complaint  ever  came  into  his  pos- 
session or  not,  and  asks  that  plaintiff  be  re- 
quired to  make  strict  proof  of  said  allega- 
tion, but  defendant  avers  that.  If  said  cattie' 
did  come  Into  his  possession,  that  he  bought 
them  and  paid  their  full  value  in  tbe  usual 
course  of  business  from  J.  A.  Skaggs  and  J. 
N.  Henry,  or  one  of  said  parties,  who  were 
tbe  copartners  or  agents  of  the  plaintiff,  and 
clothed  with  full  power  to  sell  the  same, 
and  that  defendant  liad  no  knowledge  of  any 
claim  that  plaintiff  may  have  bad  to  said 
cattle,  as  partner  or  otherwise,  at  the  time 
be  purchased  the  same,  but  that  said  par- 
ties from  whom  he  purchased  sold  him  said 
cattle  together  with  other  cattle,  and  repre> 
sented  to  tbe  defendant  that  they  were  tbe 
owners  of  and  entitied  to  sell  said  cattle,  and 
defendant  relying  upon  said  representation, 
and  finding  said  party  or  parties  from  whom 
he  purchased  said  cattie  in  the  possession  of 
the   same,   and  clothed   with   tbe   apparent 
ownership  and  right  to  sell,  and  relying  upon 
the  representation  made  to  blm,  be  in  good 
faith  purchased  said  cattie  from  said  parties 
or  party,  and  paid  them  the  reasonable  value 
for  same."    Denies  that  plaintiff  ever  made 
demand  upon  him  for  restoration  of  said 
cattle,  or  their  value,  and  that  plaintiff  has 
been  damaged  in  the  sum  of  $1,800,  or  any 
other   sum.     Defendant    further    says    that 
about  the  17tb  day  of  July,  1897,  he  bought 
a  number  of  cattie  from  J.  N.  Henry,  or 
Skaggs  and  Henry,  and  that  he  has  since 
been  Informed  that  the  cattle  plaintiff  claims 
were  among  the  cattie  which  he  bought  from 
Skaggs  and  Henry,  or  one  of  them,  but  de- 
fendant avers  tliat  Skaggs  and  Henry  bad 
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two  or  three  different  bnnches  of  cattle  at 
different  places,  and  defendant  bought  all  of 
them,  "among  them  being  a  buncli  of  about 
fifty  (60)  head,  which  defendant  was  in- 
formed that  said  Skaggs  and  Henry  had 
bought  a  few  days  prior  thereto  from  one 
Charles  Bruner,  and  defendant  is  now  ad- 
vised that  the  bunch  of  cattle  which  Skaggs 
and  Henry  bought  from  said  Bruner  are  the 
cattle  which  plaintiff  now  claims."  Defend- 
ant says  he  purchased  said  cattle  plaintiff 
claims  In  the  usual  course  of  business,  and 
whether  a  portion  were  delivered  by  Skaggs, 
and  a  portion  by  Henry,  he  does  not  now 
recall.  They  were  operating  together,  and 
reputed  to  be  partners,  in  the  buying  and 
selling  of  cattle  in  that  neighborhood.  De- 
fendant further  says  th^t  the  cattle  sued  for 
were  purchased  by  Skaggs  and  Henry  from 
Charles  Bruner,  and  were  left  In  Bruner's 
pasture,  and  agreeing  to  pay  Bruner  pastur- 
age, and  one  or  the  other  would  call  and 
take  them  away  at  some  future  day;  that 
thereafter  J.  N.  Henry  did  go  with  William 
McGill,  the  agent  and  employ^  of  defendant, 
to  said  pasture,  and  turned  said  cattle  over 
to  said  McGiU  for  the  defendant,  and  said 
Henry  paid  Bruner  the  pasturage;  that 
Skaggs  and  Henry  represented  to  defendant 
that  they  were  the  owners  of  said  cattle  and 
had  a  right  to  sell  the  same,  and,  believing 
said  Skaggs  and  Henry  were  the  owners  and 
had  the  right  to  sell  said  cattle,  he  purchased 
the  same  and  paid  the  reasonable  market 
value  therefor.  Defendant  further  says  he 
is  advised  that  plaintiff  and  Skaggs  in  the 
spring  of  1897  entered  into  a  copartnership 
for  buying  and  selling  cattle,  plaintiff  to  fur- 
nish the  funds,  and  Skaggs  to  furnish  bis 
timt;  and  skill;  that  Skaggs  was  the  active 
and  business  manager,  that  Skaggs  after- 
wards entered  into  an  agreement  with  J.  N. 
Henry  that  Henry  should  assist  Skaggs  in 
buying  and  selling  cattle;  that  plaintiff  knew 
of  said  arrangement  between  Skaggs  and 
Henry,  or  could  have  known  of  it  if  he  had 
paid  duu  attention  tc  his  business,  and  that 
plaintiff  and  Skaggs  knew  all  about  the  sale 
by  Henry  to  defendant  of  said  cattle  on  July 
17,  1897,  or  were  Informed  of  that  fact  in  a 
short  time,  and  before  defendant  removed 
said  cattle  to  the  railroad  and  shipped  them, 
and  that  plaintiff  and  said  Skaggs  withheld 
from  defendant  the  knowledge  that  Henry 
bad  no  right  to  sell  said  cattle,  or  that  they 
claimed  said  cattle,  until  after  defendant  had 
fully  paid  Henry  for  the  same,  and  Henry 
bad  sold  out  all  his  property  and  left  the 
country,  and  alleges  that  plaintiff  and  Skaggs 
were  in  conference  with  said  Henry  for  sev- 
eral days  after  it  Is  claimed  he  sold  said 
cattle  to  the  defendant,  and  it  was  not  until 
said  Henry  had  refused  to  account  to  plain- 
tiff and  Skaggs,  and  they  had  scared  him 
out  of  the  country  with  threatened  prosecu- 
tion, or  otherwise  induced  him'  to  leave  the 
country,  that  they  ever  claimed  to  defend- 
ant that  the  cattle  In  question  belonged  to 


plaintiff,  and  said  Henry  bad  no  right  to  sell 
the  same.  "Defendant  therefore  says  that 
the  plaintiff  is  now  estopped  from  maintain- 
ing this  action  against  the  defendant  for  the 
value  of  said  cattle,"  and  that  he  recover  his 
costs. 

The  filing  of  the  foregoing  answer  was  per- 
mitted, and  the  subsequent  proceedings  had 
in  the  case  are  shown  by  the  record 'as  fol- 
lows: 

"Thereafterwards,  on  October  4,  1898,  the 
following  further  proceedings  were  had  In 
said  cause,  to  wit: 

"Thomas  O.  Singleton  vs.  William  E.  Gen- 
try. (No.  8,326.)  10-^—98.  On  this  day  the 
parties  herein  appear  as  on  yesterday,  and, 
the  defendant  having  filed  their  amended 
answer,  the  plaintiff  demurred  to  the  third, 
fifth,  and  sixth  paragraphs  of  said  answer, 
and  also  moved  the  court  to  require  defend- 
ant to  make  the  seventh  paragraph  of  his 
answer  more  definite  and  certain;  and  the 
court,  having  heard  the  argument  of  counsel, 
and  being  well  and  sufficiently  advised  in 
the  premises,  doth  sustain  said  demurrer 
and  motion,  to  which  action  of  the  court  in 
sustaining  said  demurrer  and  motion  the  de- 
fendant at  the  time  objected  and  excepted, 
and  asks  leave  until  2  o'clock  p.  m.  to  fur- 
ther amend  their  answer.  At  2  o'clock  p. 
m.,  the  parties  herein  having  appeared,  and 
the  Jury  having  come  also,  the  defendant 
filed  his  second  amended  answer,  and  the 
trial  progressed,  and,  all  of  the  evidence  hav- 
ing been  produced,  tiie  plaintiff  herein  at  the 
close  of  the  testimony  moved  the  court  to 
direct  the  Jury  to  return  a  verdict  for  the 
plaintiff,  which  motion  is  granted,  and  the 
court  directed  the  Jury  to  return  a  verdict 
for  the  plaintiff  herein  for  the  value  of  the 
cattle  in  controversy  in  this  action  at  the 
time  and  place  of  their  conversion  by  the 
defendant;  and  the  Jury,  having  retired  to 
consider  of  their  verdict,  afterwards  return- 
ed in  open  court  the  following  verdict,  to  wit: 
'We,  the  Jury,  find  in  favor  of  the  plaintiff, 
and  assess  his  damages  at  $1,550.00.  [Sign- 
ed] B.  G.  Bell,  Foreman.'  Whereupon  the 
Jury  in  this  case  was  discharged." 

Whereupon  the  defendant  on  October  6, 
1898,  filed  his  motion  for  a  new  trial,  which 
was  subsequently  overruled,  and  Judgment 
rendered  for  the  plaintiff  upon  the  verdict, 
to  which  action  of  the  court  defendant  ex- 
cepted, and  prayed  an  appeal  to  this  court, 
which  was  allowed. 

TOWNSEND,  J.  (after  stating  the  facts). 
The  appellant  has  filed  14  specifications  of 
error  in  this  case.  They  are  as  follows,  to 
wit:  "Specification  of  errors:  (1)  The  dis- 
trict court  erred  in  holding  that  the  burden 
of  proving  that  the  appellee  was  not  enti- 
tled to  fifty-six  head  of  cattle,  as  mentioned 
In  the  appellee's  complaint,  was  upon  the  ap- 
pellant. (2)  The  district  court  erred  In  re- 
fusing to  permit  the  witness  J.  A.  Sknggs  to 
testify  as  to  the  connection  that  J.  N.  Henry 
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bad  with  his  bnslneu  In  buying  and  aelUng 
cattle.  (3)  The  district  court  erred  In  not 
permitting  J.  A.  Skaggs  to  testify  as  to 
whether  or  not  he  employed  or  entered  into 
a  contract  or  agreement  with  J.'  N.  Henry 
to  assist  him  in  the  purchase  and  sale  of 
cattle.  (4)  The  district  court  erred  In  strik- 
ing out  the  question  and  answer  of  witness 
Skaggs  as  to  how  he  Introduced  Henry  to 
Charles  Bruner,  from  whom  the  cattle  were 
purchased, — whether  as  a  partner  or  as  an 
agent.  (5)  The  district  conrt  erred  in  con- 
fining appellant  to  the  proof  as  to  whether 
Skaggs  sold  the  cattle  in  question  to  any 
person  by  appellee's  authority.  (6)  The  dis- 
trict court  erred  In  refusing  to  allow  the 
witness  Skaggs  to  testify  as  to  whether  or 
not  he  employed  Henry  as  an  agent  to  as- 
sist him  in  the  purchase  and  sale  of  cattle 
generally,  or  in  the  purchase  and  sale  of  the 
cattle  in  question.  (7)  The  district  court 
'erred  in  not  permitting  witness  Skaggs  to 
testify  as  to  the  connection  Henry  had  with 
the  transaction  and  purchase  of  the  cattle 
in  question.  (8)  The  district  court  erred  in 
holding  that,  to  introduce  testimony,  appel- 
lant had  to  establish  an  agency,  and  in  re- 
fusing to  admit  such  testimony  as  consti- 
tuted an  agency  on  the  part  of  Henry.  (9) 
The  district  court  erred  in  holding  that  Hen- 
ry was  a  stranger  to  the  suit  (10)  The  dis- 
trict court  erred  In  holding,  as  a  matter  of 
law,  that  the  testimony  of  appellant  failed 
to  constitute  an  agency  on  the  part  of  Hen- 
ry. (11)  The  district  court  erred  in  refusing 
to  permit  appellant  to  introduce  testimony 
showing  that  the  appellee  was  guilty  of  neg- 
ligence In  not  notifying  him  of  Henry's  in- 
ability to  sell  said  cattle  until  Henry  had 
departed  from  this  country.  (12)  The  dis- 
trict court  erred  in  refusing  to  permit  the 
witness  Bruner  to  testify  as  to  who  he  con- 
tracted with  In  making  the  sale  of  the  cattle 
in  question.  (13)  The  district  court  erred  in 
granting  a  peremptory  Instruction  on  motion 
of  the  appellee  directing  the  jury  to  return 
a  verdict  for  the  appellee,  and  in  requiring 
them  to  assess  his  damages  st  the  value  of 
fifty-six  head  of  cattle  mentioned  in  his  com- 
plaint. (14)  The  district  court  erred  In  over- 
ruling appellant's  motion  for  a  new  trial,  to 
which  ruling  of  the  court  appellant,  by  his 
counsel,  then  and  there  excepted."  It  ap- 
pears from  an  examination  of  the  record  in 
this  case  that  the  specifications  of  error 
numbered  from  1  to  11,  taidnslve,  relate 
wholly  to  proceedings  In  the  case  that  tran- 
spired before  the  second  amended  answer 
was  filed,  upon  which  answer  appellant  in- 
sists the  case  was  tried.  The  method  of 
amending  pleadings  that  obtained  in  this 
case  is.  In  our  Judgment,  without  precedent 
and  wholly  unauthorized.  It  appears  that 
at  the  April  term,  1901,  of  this  court,  an 
opinion  was  handed  down  In  this  case  by 
Judge  Thomas,  then  a  member  of  this  court, 
reversing  the  judgment  of  the  lower  court, 
but  that  subsequently  a  i>etitioa  for  rehear- 


ing was  filed  by  order  of  Judge  Oill,  and 
upon  proper  showing  a  rehearing  was  order- 
ed. It  is  quite  evident  from  the  statement 
of  the  facts  of  the  case  by  Judge  Thomas  In 
his  opinion  that  by  some  oversight  or  mis- 
take the  learned  Judge  failed  to  correctly 
state  the  facts  as  disclosed  by  a  carefnl 
examination  of  the  record. 

Under  the  first  specification  of  wror,  the 
appellant  is  unquestionably  correct  in  the 
statement  of  the  law  that  the  appellee  should 
be  required  to  prove  the  allegations  of  his 
complaint,  bat  was  the  appellant  injured  in 
any  respect  whatever  by  this  ruling?  This 
ruling  of  the  court  and  exception  of  the  ap- 
pellant were  made  prior  to  the  filing  of  ap- 
pellant's second  amended  answer,  in  the 
sixth  paragraph  of  which  appellant  says: 

"But  defendant  aVers  that,  at  the  time  ho 
bought  said  cattle,  that  the  said  Skaggs  and 
Henry  had  two  or  three  dUFerent  bunches  of 
cattle  at  different  places  in  the  Seminole 
country,  and  that  defendant  bought  all  of 
said  different  bunches  of  cattle;  among  them 
being  a  bunch  of  about  60  head,  which  de- 
fendant was  Informed  that  said  Skaggs  and 
Henry  had  bought  a  few  days  prior  thereto 
from  one  Charles  Bruner,  and  defendant  is 
now  advised  that  the  bunch  of  cattle  which 
Skaggs  and  Henry  bought  from  said  Bruner 
are  the  cattle  which  plaintiff  now  claims." 

It  thus  appears  that  appellant  admits  that 
he  purchased  the  cattle  bought  of  (Tharles 
Bruner,  —  about  60  head,  —  and  witness 
Skaggs  testified  as  follows:  "Q.  Did  you  buy 
the  cattle  described  in  this  complaint  at  any 
thne  during  the  year  1897?  A.  Yes,  sh:.  Q. 
From  whom  did  you  purchase  them?  A. 
Charlie  Bruner.  Q.  Who  furnished  the  mon- 
ey with  which  these  cattle  were  paid  for? 
A.  Mr.  Singleton.  Q.  How  many  of  these 
cattle  were  there?  A.  There  were  fifty-six 
head." 

The  checks  given  to  Bruner  by  Skaggs 
were  introduced  in  evidence,  and  are  as  fol- 
lows: 

Exhibit  A.  "O.  J.  Benson.  Shawnee,  O. 
T.,  June  29,  1897.    No.  50  stears.     Shawnee 

State  Bank:    Fay  to  B.  Bruner or 

order  $500  (five  hundred dollars). 

[Signed]  J.  A.  Skaggs."  Indorsed  on  face: 
"Shavniee  State  Bank.  Paid  Jnn.  30,  1897, 
Shawnee,  Ok.  Ty."  Indorsed  on  back:  "This 
part  payment  on  fifty  4  &  3  year  stears. 
[Signed]     Chas.  Bruner  &  A.  D.  Bruner." 

Exhibit  B.  "Shawnee,  O.  T.,  July,  1897. 
No.  balance  on  56  stears.  Shaw- 
nee State  Bank:    Pay  to  O.  Bruner 

or  bearer  $1,062  (ten  hundred  &  fifty-two 

dollars).    [Signed]    J.  A.  Skaggs." 

Indorsed  on  face:  "Shawnee  State  Bank. 
Paid  Jul.  7,  1897.  Shawnee,  Ok.  Ty."  In- 
dorsed on  back:    "[Signed]    Chas.  Bruner." 

Skaggs  fnrther  testified  as  follows:  "Q. 
Where  were  the  cattle  at  the  time  they  were 
parchased?  A.  In  Mr.  Bruner's  pasture.  Q. 
Where  is  that  pasture?  A.  In  the  Seminole 
Nation.   Q.  Were  they  then  Ulcen  out  of  that 
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pasture  by  youT  A.  Taken  out  to  brand, 
only.  Q.  Wlien  did  you  do  that?  A.  It  was 
about  the—  I  could  not  just  give  the  date. 
I  can  guess  at  It  pretty  close,  by  one  of 
those  checks  there.  Q.  It  was  about  the  7th 
of  July?  A.  Yes,  sir;  Something  near  the 
7th.  I  think  I  gave  him  this  check  after  I 
had  branded  the  cattle,  as  well  as  I  recol- 
lect Either  Just  before  or  just  after  that 
Q.  Wliat  was  then  done  with  the  cattle?  A. 
Put  back  In  Mr.  Bruner's  pasture.  Q.  Had 
you  left  the  cattle  out  there  all  the  time 
without  looking  after  them?  A.  I  had  seen 
them,  probably,  once  after  I  branded  them. 
After  I  branded  them  I  went  orer  and  bought 
six  head  more,  and  put  them  back  in  the 
pasture."  Charies  Bruner,  witness  for  ap- 
pellant, also  testified  as  to  the  number  of 
cattle,  as  follows:  "Q.  Were  the  cattle  gone 
when  yon  got  back?  A.  The  cattle  did  not 
that  time.  Mr.  Skaggs  came  back  there 
when  he  came  to  brand  them.  We  cut  the 
cattle  out,  and  at  that  time—  At  the  first 
time  he  only  bought  50  head.  When  we  cut 
the  cattle  there  were  five  or  six  more  of  the 
same  kind  of  cattle,— similar  cattle.  We 
made  a  trade  as  to  the  price,  and  he  took 
fire  or  six  more."  It  thus  conclusively  aih 
pears  tluit  there  were  66  head  of  cattle,  and 
the  court's  ruling  as  to  the  burden  of  proof, 
admitting  It  to  have  been  wroneous,  could 
have  been  of  no  possible  injury  to  the  ap- 
pellant. 

As  heretofore  stated,  specifications  of  er- 
ror down  to  and  including  No.  11  were  as 
to  proceedings  that  occurred  at  the  trial  pri- 
or to  the  filing  of  the  second  amended  an- 
swer. After  the  filing  of  the  second  amended 
answer  It  does  not  appear  that  counsel  for 
appellee  made  any  objection  to  the  Intro- 
-duction  of  testimony,  and  counsel  for  appel- 
lant were  allowed  to  proceed  without  ob- 
jection. The  errors  assigned  in  not  permit- 
ting witness  Skaggs  to  testify  as  to  what 
agreement  he  had  with  Henry  are  not  well 
taken,  as  the  record  heretofore  copied  in  the 
statement  of  fact  fully  explains  his  agree- 
ment with  Henry,  and  that  was  that  Henry 
should  furnish  a  man  to  help  him  with  the 
cattle  to  Kansas.  The  error  alleged  In  strik- 
ing out  the  question  and  answer  as  to  how 
the  witness  Skaggs  Introduced  Henry  to 
Bruner— whether  as  a  partner  or  agent— is 
not  well  taken,  for  the  reason  that  said 
question  and  answer  were  not  stricken  out 
by  the  court,  and  exhibit  a  careless  and 
negligent  Inspection  of  the  record  by  appel- 
lant's coimsel.  The  court  expressly  says, 
"The  objection  would  be  sustained  in  each 
case  if  the  witness  had  not  already  answer- 
«d."  Appellant  Insists  that  appellee  and  wit- 
ness Skaggs  were  partners,  but  no  objection 
is  taken  to  appellee's  capacity  to  sue  In  this 
action,  and  we  are  at  a  loss  to  discover  how 
the  same  becomes  material.  Whether  Skaggs 
And  the  appellee  were  partners  In  the  busi- 
ness of  buying  and  selling  cattle,  or  Skaggs 
was  an  agent  for  appellee,  how  does  It  as- 


sist appellant  in  this  action,  unless  be  can 
show  that  he  purchased  the  cattle  from  ap- 
pellee or  Skaggs,  or  from  some  one  author- 
ized by  one  or  both  of  them  to  sell  this 
particular- lot  of  cattle?  There  Is  absolutely 
no  proof  In  this  record  that  Henry  had  any 
interest  in  this  lot  of  cattle,  or  had  any 
authority  from  either  appellee  or  Skiaggs  to 
sell  the  same.  The  cattle  were  never  in  his 
possession  until  he  stole  them  from  the  Bru- 
ner pasture,  and  the  circumstance  of  his  be- 
ing present  when  Skaggs  bought  the  cat- 
tle from  Bruner,  and  Bruner  being  absent, 
enabled  Henry  to  get  them  and  sell  them  to 
appellant  As  soon  as  Skaggs  learned  of  It, 
he  endeavored  to  find  the  cattle,  and  when 
he  learned  appellant  had  bought  them  he 
Immediately  notified  him  that  the  cattle  had 
been  stolen.  The  only  pretense  of  a  defense 
Is  that  appellant  or  Skaggs  had  by  some  act 
clothed  Henry  with  the  apparent  authority 
to  sell  these' cattle,  and  the  appellant,  acting 
In  good  faith  upon  such  apparent  authority, 
secured  a  good  title,  and  that  the  appellee  Is 
estopped  from  recovering  the  cattle  by  rea- 
son of  his  act  or  the  act  of  Skaggs  In  thus 
holding  out  'H.eary  or  clothing  him  with  ap- 
parent authority  to  sell.  Having  examined 
the  record  with  much  care,  all  connection 
that  Henry  had  in  any  way  with  this  lot  of 
cattle  Is  shown  by  the  evidence  of  Skaggs, 
witness  for  appellee,  and  Bruner,  witness  for 
appellant  The  same  has  been  fairly  col- 
lected by  counsel  for  appellee,  and  Is  as 
follows:  "That  he  did  not  employ  or  enter 
into  a  contract  with  J.  N.  Henry  to  assist 
him  In  the  purchase  or  sale  of  cattle.  That 
Henry  was  to  furnish  him  a  man  to  help 
him  to  Kansas  with  these  cattle,  for  which 
Skaggs  was  to  divide  his  part  of  the  profits 
with  him.  That  Henry  was  with  him  when 
he  went  to  buy  these  cattle  at  Bruner's. 
That  he  did  not  Introduce  Henry  to  Bruner 
as  his  partner.  That  he  (Skaggs)  did  all  the 
buying,  and  the  only  use  he  had  for  Henry 
was  to  help  him  take  care  of  the  cattle. 
That  he  didn't  know  anything  about  Henry's 
paying  Bruner  for  the  pasturage  of  the  cat- 
tle. That  he  didn't  know  to  whom  the  cat- 
tle were  sold  till  after  he  saw  Qentry  at 
Checotah.  That  after  he  found  this  bunch 
of  cattle  were  gone  he  got  a  warrant  for 
Henry,  for  fear  he  would  steal  other  cattle. 
That  he  was  afraid  of  Henry,  and  afraid  to 
try  to  force  a  settlement  for  the  missing 
cattle  with  him.  That  Henry  commenced 
helping  him  with  these  cattle  about  May  or 
June.  That  Henry  and  himself  were  not 
together  much.  Henry  furnished  a  man  who 
helped  him  with  the  cattle.  That  Singleton 
knew  of  the  arrangement  with  Henry  Just 
attet  first  bunch  of  cattle  was  bought  from 
Bruner.  That  Henry  told  Singleton  he  claim- 
ed no  Interest  hi  the  cattle  except  when  the 
cattle  were  sold;  then  he  claimed  one-fourth 
of  the  profit  That  he  understood  Henry 
sold  some  cattle  of  his  own  to  Gentry's  agent 
at  the  same  time  he  sold  ttiese.    That  ar 
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soon  as  he  beard  Gentry,  of  Ghecotab,  was 
the  man  who  got  the  cattle,  he  got  on  the 
train,  and  went  over  there  and  told  him  the 
true  status  of  aftalrs.  That  Henry  was  not 
present  when  he  (Skaggs)  took  the  cattle  out 
of  the  Bruner  pasture  and  branded  them  and 
put  them  back  in  the  pasture.  That  the 
only  serrice  Henry  was  to  render  was  to 
furnish  a  man  to  help  with  the  cattle  over 
to  Kansas,  where  he  expected  to  carry  them. 
That  he  (Sluiggs)  was  absent  when  he  (Hen- 
ry) sold  these  cattle.  That  as  soon  as  he 
found  out  they  were  gone,  he  wired  Single- 
ton, who  came  down,  but  had  to  go  back 
on  account  of  sickness  before  he  found  out 
anything;  then  heard  first  the  cattle  went 
to  Okmulgee,  and  wired  Singleton  to  go 
there;  and  then  went  to  Checotah,  and  wired 
Singleton  to  meet  bim  there.  Chas.  Bruner 
testified:  'Don't  remember  the  day  they 
[Skaggs  and  Henry]  came  there,  but  think  it 
was  the  latter  part  of  June.  They  came 
over  one  morning,  driving  In  a  single-seated 
buggy.  I  was  Just  going  out.  to  pasture,  to 
ride  fence.  Mr.  Skaggs  said  he  heard  I  had 
cattle  for  sale.  I  said,  "Yes."  He  asked 
where.  I  said,  "In  the  pasture."  We  started 
up  In  the  pasture.  When  we  got  to  the 
southwest  corner  of  the  pasture,  Mr.  Skaggs 
said,  "Let  me  take  your  horse,  and  you  get 
in  the  buggy."  I  said,  "All  right;"  and  he 
rode  my  pony,  and  I  went  hi  the  buggy  with 
Mr.  Henry  over  there  to  the  east  aide  of  the 
pasture,  where  the  water  tank  is.  After 
we  got  there  we  drove  in,  watered  the  team, 
and  drove  up  the  hill.  We  got  out  of  the 
buggy,  and  Mr.  Skaggs  got  ofT  the  pony. 
We  stood  talking  and  making  the  trade.  I 
priced  the  cattle,  and  he  afterwards  agreed 
to  buy  them,  and  said  that  he  would  pay 
me  $500  on  the  cattle,  and  let  the  cattle 
stay  in  the  pasture  until  I  saw  that  the 
check  was  all  right  I  told  bim  that  I  was 
going  away;  that  I  would  send  the  check 
over  by  my  wife,  and  that  she  would  take 
care  of  It;  that  I  had  to  go  away.  While 
we  were  talking  after  we  had  made  the 
trade,  we  were  standing  in  a  group.  He 
Introduced  Mr.  Henry,  and  said,  "This  is  Mr. 
Henry,  the  man  that  Is  helping  me  with  the 
cattle."  After  he  had  talked  a  while  he  said 
be  wanted  the  cattle  to  stay  in  the  pasture. 
He  said  be  would  pay  me  by  the  week,  I 
believe.  Anyway,  it  amounted  to  $6.  Can't 
recollect  how  that  was,  but  the  cattle  were 
to  remain  in  the  pasture.  I  told  them  that 
I  would  not  be  there;  that  I  had  a  man  rid- 
ing the  pasture,  but  would  not  be  responsi- 
ble unless  I  was  there  myself;  and  he  said 
that  he  or  Mr.  Henry  would  be  around  there 
to  look  after  the  cattle.' " 

Mr.  Mechem,  in  his  work  on  Sales  (section 
IM),  states  the  legal  principles,  in  our  Judg- 
ment,  applicable  to  this  case,   as  follows: 

"It  is  a  fundamental  doctrine  of  the  com- 
mon law,  from  which  all  discussion  of  the 
question  must  proceed,  that.  In  general,  no 
one  can  transfer  a  better  title  to  a  chattel 


than  he  himself  possesses.  Vemo  dat  qaod 
non  habet'  is  usually  the  inflexible  maxlna. 
That  some  or  all  of  the  parties  acted  in  good 
faith  or  parted  with  value  Is  usually  imma- 
terial. However  innocent  the  motives,  or 
however  valuable  the  consideration.  If  tbe 
party  who  assumed  to  convey  had  no  right 
or  title  to  transfer,  no  title  can  pass  to  tbe 
other.    •    •    • 

"Sec.  156.  Whether  tbe  possessor  is  the 
true  owner,  or  a  bailee,  or  the  finder,  or  a 
thief,  the  evidence  of  possession  may  be 
precisely  the  same,  and  to  make  possession 
tbe  test  of  ovraershlp  is  obvlonsly  Impossi- 
ble. It  may  be  prima  facie  evidence,  but  it 
is  nothing  more.  Whoever,  therefore,  buys 
from  one  In  possession,  must  see  to  it,  at 
bis  peril,  that  the  seller  has  some  other  title 
than  that  which  possession  alone  confers 
upon  him.  For  If  the  seller  were  bat  a 
bailee  for  the  true  owner,  his  servant  or 
lessee,  or  if  tbe  seller  were  a  mere  finder 
or  a  thief,  the  purchaser,  however  Innocent 
be  may  have  been,  or  however  much  he  may 
have  paid  for  the  property,  can  acquire  no 
claim  as  against  the  true  owner  of  the  goods. 
Simply  intrusting  the  possession  of  a  chattel 
to  another  as  depository,  pledgee,  or  otber 
bailee,  or  even  under  a  conditional  executory 
contract  of  sale.  Is  clearly  insufficient  to  pre- 
dude  tbe  real  owner  from  reclaiming  bis 
property  In  case  of  an  onauthorlBed  disposi- 
tion of  it  by  the  person  so  intrusted.  Tbe 
mere  possession  of  chattels,  by  whatever 
means  acquired,  if  there  be  no  other  evi- 
dence of  property  or  authority  to  sell  from 
the  true  owner,  will  not  enable  the  possessor 
to  give  a  good  title. 

"Sec.  157.  But  while  possession  alone  is 
thus  not  sufficient  evidence  of  ownership,  it 
Is  possible  that  the  true  owner  may  have 
clothed  the  possessor  with  snch  additional 
evidence  of  title  as  to  cause  the  possessor 
to  appear  to  be  tbe  owner.  'It  must  be 
conceded,'  It  is  said  In  a  leading  case,  that, 
as  a  general  rule  applicable  to  property  oth- 
er than  negotiable  securities,  the  vendor  or 
pledgor  can  convey  no  greater  right  or  tide 
than  be  has.  But  this  is  a  truism,  predlca- 
ble  of  a  simple  transfer  from  one  party  to 
another,  where  no  other  element  intervenes, 
it  does  not  interfere  with  the  well-establish- 
ed principle  that  where  the  true  owner  holds 
out  another  or  allows  him  to  appear  as  the 
owner  of,  or  as  having  full  power  of  dis- 
position over,  the  property,  and  innocent 
third  parties  are  thus  led  into  dealing  with 
such  apparent  owner,  they  will  be  protected. 
Their  rights  in  such  cases  do  not  depend 
upon  the  actual  title  or  authority  of  the 
party  with  whom  they  deal  directly,  but 
are  derived  from  tbe  act  of  the  real  own&r, 
which  precludes  him  from  disputing,  as 
against  them,  tbe  existence  of  the  title  or 
power  which,  through  negligence  or  mistak- 
en confidence,  he  caused  or  allowed  to  ap- 
pear to  be  vested  in  the  i>art7  making  the 
conveyance.' 
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"Sec.  168.  In  order,  bowever,  that  this  rale 
shall  operate,  It  la  essential  that  the  acts 
relied  upon  as  Indicating  o'wnership  by  the 
possessor  shall  be  acts  for  whlcb  the  trae 
owner  is  responsible;  for  It  Is  clear  that 
no  acts  of  the  possessor  alone  can  suffice  to 
cat  ofT  the  rights  of  the  true  owner.  The 
acts  relied  upon  must,  moreover,  be  such 
as  to  reasonably  warrant  the  conclusion  that 
the  iMssessor  was  authorized  to  sell.  Thus, 
for  example,  while  it  may  be  true  that  send- 
ing goods  to  an  auction  room,  or  to  any  oth- 
er place  to  which  goods  are  sent  only  to  be 
sold,  sufficiently  indicates  that  the  owner 
desires  them  sold,  still  the  mere  fact  that 
one  puts  his  goods,  for  some  other  purpose 
than  sale,  into  the  possession  of  one  who 
may  happen  to  be  a  dealer  in  similar  goods, 
does  not  of  itself  Justify  the  conclusion  that 
tlie  dealer  is  to  sell  these  goods.  Independ- 
ently of  the  provisions  of  the  statute  in  re- 
gard to  the  dealing^  with  agents  and  factors, 
it  is  very  clear,  it  is  said,  that  the  bare 
possession  of  goods  by  one,  though  he  may 
happen  to  be  a  dealer  in  that  class  of  goods, 
does  not  clothe  him  with  power  to  dispose 
of  the  goods  as  though  he  were  the  owner, 
or  as  having  authority  as  agent  to  sell  or 
pledge  the  goods  to  the  preclusion  of  tbe 
right  of  the  real  owner.  If  he  sells  as  own- 
er, tbere  must  be  some  other  Indicia  of 
property  than  mere  possession.  There  must 
be  some  act  or  conduct  on  the  part  of  the 
real  owner  whereby  the  party  selling  Is 
clothed  with  the  apparent  ownership  or  au- 
thority to  sell,  and  which  the  real  owner 
will  not  be  heard  to  deny  or  question  to  the 
prejudice  of  an  innocent  third  party  dealing 
on  tbe  faith  of  such  appearances.  If  It 
were  otherwise,  people  would  not  be  secure 
in  sending  their  watches  or  articles  of  Jew- 
elry to  a  Jeweler's  establishment  to  be  re- 
paired, or  cloth  to  a  clothing  establishment 
to  be  made  into  garments.  'It  is  not  every 
parting  with  the  possession  of  chattels  or  the 
documentary  evidence  of  title,'  it  is  said  in 
another  case,  'that  will  enable  the  possessor 
to  make  a  good  title  to  one  who  may  pur- 
chase from  him.  So  far  as  such  a  parting 
with  the  possession  is  necessary  in  the  busi- 
ness of  life,  or  authorized  by  tbe  custom  of 
trade,  the  owner  of  tbe  goods  will  not  be  af- 
fected by  a  sale  by  the  one  having  the  cus- 
tody and  manual  possession.  But  the  owner 
most  go  farther,  and  do  some  act  of  a  nature 
to  mislead  third  persons  as  to  the  true  posi- 
tion of  tbe  title.' 

"Sec.  169.  Again,  the  purchaser  must  ac- 
tually have  parted  with  value  in  reasonable 
reliance  upon  the  apparent  authority,  so  that 
be  will  be  prejudiced  If  the  transaction  is 
not  upheld.  'Two  things  must  concur,'  It  is 
said,  to  create  an  estoppel  by  which  an 
owner  may  be  deprived  of  his  property  by 
the  act  of  third  person,  without  his  assent, 
under  tbe  rule  now  considered:  (1)  The  own- 
er must  clothe  the  person  assuming  to  dis- 
pose of  tbe  property  with  the  apparent  title 


to  or  authority  to  dispose  of  It;  and  (2) 
the  person  alleging  the  estoppel  must  have 
acted  and  parted  with  the  value  upon  the 
faith  of  such  apparent  ownership  or  author- 
ity, BO  that  he  will  be  the  loser  if  the  ap- 
pearances to  which  he  trusted  are  not  real. 
In  this  respect  it  does  not  differ  from  other 
estoppels  In  pais.' " 

See  Jetton  v.  Tobey,  62  Ark.  88,  34  S.  W. 
632,  as  follows:  "A  general  rule  of  the  law 
of  personal  property  is  that  no  man  can 
sell  that  which  he  has  not,  and  is  not  au- 
thorized by  the  owner  to  transfer,  or  confer 
a  better  title  than  that  he  has.  An  honest 
purchaser  under  a  defective  title  cannot 
hold  against  the  true  proprietor.  'No  one 
can  transfer  to  another  a  better  title  than 
he  has  himself,  is  a  maxim,'  says  Chancellor 
Kent,  'alike  of  the  common  and  civil  law, 
and  a  sale,  ex  vi  teirmlni,  Imports  nothing 
more  than  that  the  bona  fide  purchaser  suc- 
ceeds to  the  rights  of  the  vendor.'  "  Page  90, 
62  Ark.,  and  p.  533,  34  S>  W.:  "The  mere  pos- 
session of  personal  property,  without  other 
evidence  of  title,  or  authority  from  the  owner 
to  sell,  will  not  enable  the  possessor  to  confer 
a  better  title  than  he  actually  has.  As  said 
by  Chief  Justice  Brickell  In  Leigh  v.  RaU- 
road  Co.,  68  Ala.  178:  'Possession  is  prima 
facie  evidence  of  the  ownership  of  all  species 
of  personal  property.  It  is  but  prima  facie, 
and  whoever  deals  alone  on  the  faith  of  it 
must  accept  it  as  such,  and  In  subordination 
to  the  paramount  title,  which  would  prevail 
over  it  If  the  possession  was  not  changed 
by  the  transaction  into  which  he  enters. 
If  this  be  not  true,  a  felon  acquiring  pos- 
session by  theft  could,  by  a  sale  to  an  inno- 
cent purchaser,  devest  the  true  owner  of  his 
property.  A  naked  bailee,  intrusted  with 
possession,  could  dispose  of  goods  to  the 
prejudice  of  his  principal.  A  case  does  not 
fall  within  the  exception  unless  the  owner 
confers  on  the  vendor  other  evidence  of 
ownership,  or  of  authority  to  dispose  of  tbe 
goods,  than  mere  possession.' "  See,  also. 
Barnard  v.  Campbell,  55  N.  Y.  456,  14  Am. 
Kep.  289,  as  follows:  "Two  things  must 
concur  to  create  an  estoppel  by  which  an 
owner  is  prevented  from  asserting  title  to 
and  is  deprived  of  his  property  by  the  act 
of  a  third  person  without  his  assent:  (1) 
The  owner  must  have  clothed  the  person  as- 
suming to  dispose  of  the  property  with  the 
apparent  title  to  or  authority  to  dispose  of 
It;  (2)  the  person  alleging  the  estoppel  must 
have  acted  and  parted  with  value  upon  the 
faith  of  such  apparent  ownership  or  author^ 
ity,  so  that  he  will  be  the  loser  If  the  ap- 
pearances to  which  he  trusted  are  not  real." 
McMahon  v.  Sloan  (Pa.)  51  Am.  Dec.  601; 
Saltus  V.  Everett  (N.  Y.  App.)  32  Am.  Dec. 
641.  And  many  case's  could  be  cited  which 
sustain  the  text  of  Mr.  Mechem,  and.  In  our 
Judgment,  decide  the  doctrine  stated  to  be 
the  settled  law. 

Had  the  cause  been  submitted  to  the  Jury, 
and  they  had  returned  a  verdict  for  appel- 
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lant,  It  'wt>nld  hare  been  the  duty  of  the 
court,  in  oar  Judgment,  to  have  set  the  same 
aside,  and  therefore  the  court  acted  properly 
in  directing  a  verdict  for  appellee.  Hence 
the  Judgment  of  the  court  below  1b  affirmed. 


ORS  &  LINDSLBT  SHOE  CO.  et  aL  ▼. 

PRANKBNTHAL  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

ATTACHMENT— LEVY  ON  GOODS  OF  THIRD 
PERSON— DUTY  OP  OFFICER- 
INSTRUCTIONS. 

1.  Where  the  instructions  given  fully  and  cor- 
rectly cover  all  the  points  inToived  in  a  re- 

a nested  instruction,  the  refusal  to  instruct  in 
le  form  requested  is  not  error. 

2.  Where,  in  an  action  to  recover  the  value  of 
goods  taken  bj  an  officer  under  attachment  as 
the  property  of  another,  there  is  evidence  that 
plaintiffs  purchased  such  goods  from  the  defend- 
ant in  the  attachment  before  the  levy;  that  the 
goods  had  been  set  apart  for  them,  and  that 
the  officer  was  informed  of  such  purchase  and 
of  the  goods  purchased  while  they  could  be 
identified  and  separated  from  the  goods  belong- 
ing to  such  defendant;  and  there  also  was  evi- 
dence on  the  part  of  the  officer  that  plaintiffs' 
agent  claimed  not  only  the  goods  so  purchased, 
but  all  the  goods  in  the  store, — an  mstruction 
that  if,  after  the  levy,  the  officer  received  notice 
of  the  sale  to  plaintiffs,  it  was  then  his  duly  to 
separate  their  goods  from  the  other  stock,  if  it 
could  have  been  done,  and  to  have  released  the 
levy  on  them,  should  have  been  given. 

Appeal  from  the  United  States  court  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  John  R.  Thomas,  October  27, 
1901. 

Action  by  the  Orr  &  LIndsley  Shoe  Com- 
pany and  anothw  against  Alexander  Frank- 
enthal  and  others.  From  a  Judgment  for 
defendants,  plaintiffs  appeal.    Reversed. 

This  Is  an  action  for  trespass,  alleging: 
that  the  plaintiffs  were  the  owners  of  certain 
merchandise  of  the  yalue  of  $1,868.24,  and 
that  the  defendants,  on  December  16,  1889, 
In  the  Chickasaw  Nation,  wrongfully  and 
unlawfully  seized  said  merchandise,  and 
converted  the  same  to  their  own  use,  to 
plaintiffs'  damage.  The  defendant  Needles 
answered  that  at  the  time  of  the  alleged 
trespass  he  was  United  States  marshal  for 
the  Indian  Territory;  that  he  received  a  writ 
of  attachment  in  due  form  against  one  W. 
Scott  Cook,  directing  him  to  attach  and  keep 
all  the  property  of  said  Cook  In  the  Indian 
Territory;  that  on  December  16,  1889,  he 
executed  the  writ  by  levying  upon  the  prop- 
erty In  controversy  as  the  property  of  W. 
Scott  Cook;  and  that  said  property  was,  at 
the  time,  in  possession  of  said  Cook,  and 
defendant  charges  the  same  to  have  been 
the  property  of  said  W.  Scott  Cook.  The 
case  was  tried  to  a  Jury  before  Hon.  John 
R.  Thomas,  which  resulted  In  a  verdict  and 
Judgment  for  the  defendants,  the  appellees, 
and  after  motion  for  new  trial  the  case  Is 
now  prosecuted  by  appeal  to  this  court. 

This  case  has  been  tried  heretofore,  and 


taken  through  this  court  and  to  the  United 
States  court  of  appeals  of  the  Eighth  drcolt, 
and  remanded  by  the  latter  court,  and  tbe 
present  t^ial  is  by  virtue  of  the  remanding 
order  of  said  court  Briefly  stated,  the  evi- 
dence discloses  the  following  facts:  One  W. 
Scott  Cook,  living  at  Fred,  Ind.  T.,  was  In 
the  retail  merchandise  bosineaa,  and  became 
Indebted  to  plaintiffs  (appeHants)  for  mer- 
chandise sold  by  them  to  the  amount  of 
$1,868;  that  on  November  30,  1889,  be  exe- 
cuted a  bill  of  sale  In  favor  of  plaintiffs, 
conveying  to  them  merchandise  In  said  store 
of  the  value  of  about  $1,900;  that  plalntlffiB, 
through  their  traveling  salesman,  selected 
the  goods  mentioned  In  the  bill  of  sale,  and 
Inventoried  the  same,  and  separated  the 
same  from  the  residue  of  the  vendor's  stock, 
but  replaced  them  on  the  shelves  and  racks 
In  the  vendor's  store,  and  placed  tbe  goods 
In  charge  of  the  vendor's  brother,  one  David 
F.  Cook,  empowering  him  to  sell  the  same 
at  retail,  and  account  to  them  for  the  pro- 
ceeds; that  on  December  16.  1889,  defendant 
Needles,  marshal  for  the  Indian  Territory, 
seized  the  goods  In  question  under  a  writ  of 
attachment  Issued  against  W.  Scott  Cook  In 
favor  of  certain  attaching  creditors.  -  The 
testimony  as  to  whether  notice  of  such  sale 
was  given  before  the  levy  by  the  marshal 
Is  conflicting,  particularly  upon  the  ix>lnt  as 
to  whether  or  not  the  vendor  had  endeavored 
to  dispose  of  tbe  whole. stock.  Instead  of  a 
portion  thereof.  The  testimony  shows  that, 
after  the  marshal  bad  taken  possession  of 
said  stock  of  goods,  and  while  they  were  in 
his  possession,  and  after  he  bad  received 
notice  of  plaintiffs'  claim  to  part  or  all  of 
the  stock,  they  were  destroyed  by  Are.  In 
passing  upon  this  case  the  United  States  cir- 
cuit court  of  appeals,  through  Judge  Thayer, 
used  the  following  language:  "In  conclu- 
sion, it  win  not  be  out  of  place  to  say  that 
the  record  shows  that  the  controversy  be- 
tween the  parties  lies  within  a  narrow  com- 
pass, and  that  the  trial  should  be  carefully 
confined  to  the  Issues  disclosed  by  the  rec- 
ord. The  plaintiffs  rely  for  a  recovery  solely 
on  the  ground  that  certain  goods  were  sold 
and  delivered  to  them  on  November  30,  1889. 
for  tbe  sum  of  $1,868.24,  then  due  to  them 
from  the  vendor.  They  contend  that  the 
goods  sold  were  selected.  Inventoried,  and  set 
apart  by  those  In  the  vendor's  store,  and  that 
the  marshal  had  notice  of  these  facts  prior 
to  the  levy,  but  refused  to  recognise  the 
transaction  as  a  valid  or  consummated  sale. 
The  plaintiffs  do  not  claim  title  to  tbe  goods 
in  controversy  under  or  by  virtue  of  any  con- 
veyance or  mortgage  executed  prior  to  No- 
vember 80,  1889;  and  whether  such  prior 
mortgage  or  conveyance,  if  one  was  execut- 
ed, was  valid  or  otherwise,  is  an  immate- 
rial Issue,  so  far  as  the  case  at  bar  Is  con- 
cerned. And  the  defendants,  on  the  other 
hand,  evidently  rely  for  a  defense  upon  the 
ground  that  although  a  bill  of  sale  may  have 
been  executed  at  the  time  aljeged,  yet  that 
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there  was  no  selection  of  the  goods  intended 
to  be  sold,  or  separation  of  the  Same  from 
the  residue  of  the  stock.  They  contend  that 
they  remained  mixed  with  other  goods  of 
the  plaintiffs  of  like  kind  and  quality,  and 
that  the  marshal  made  the  levy  In  utter  ig- 
norance of  the  plaintiffs'  rights  under  the  al- 
leged bill  of  sale.  Whether  the  one  or  the 
other  of  these  contentions  is  well  founded  in 
fact  is  the  question  that  should  be  submitted 
to  a  jury  on  a  retrial  of  the  case,  and  all  ex- 
traneous Issues  should  be  excluded  as  far  as 
possible"  Shoe  Oo.  t.  Needles,  15  C.  O.  A. 
142,  67  Fed.  990.  Appellants  make  nine  as- 
signments bf  error,  which  will  be  considered 
in  the  opinion. 

Isaac  H.  Orr  and  X.  B.  Mazey,  for  appel- 
lants.   Stuart  &  Gordon,  for  app^iees. 

OILL,  G.  3.  (after  stating  the  facts)..  The 
first  assignment  of  error  is  as  follows:  "The 
trial  court  erred  in  refusing  to  give  the  Jury 
the  following  instruction,  requested  by  the 
plaintiffs:  'The  court  Instructs  you  that,  al- 
though you  may  believe  from  the  evidence 
that  the  goods  purchased  by  plaintiffs  were 
not  80  marked  or  designated  that  the  mar- 
shal could  have  distinguished  them  by  in- 
spection or  examination,  yet  if  you  believe 
that  the  marshal  had  notice  of  the  sale  to 
plaintiffs  of  the  goods  sued  for,  and  could 
have  found  out  which  were  plaintiffs'  goods 
after  notice,  then  it  was  the  duty  of  the  mar- 
shal to  have  separated  plaintiffs'  goods  from 
the  remainder  of  the  stock,  and  not  levied 
on  them.  And  if  you  find  from  the  evidence 
that  be  had  such  notice,  and  refused  to  sepa- 
rate plaintiffs'  goods,  but  levied  on  them, 
your  verdict  should  be  for  the  plaintiffs.' " 
Practically  this  same  Instruction  was  passed 
upon  and  held  good  by  the  said  court  of  ap- 
peals, and  unless.  In  substance  or  effect,  the 
instruction  be  given  in  the  other  instructions 
of  the  court,  the  refusal  to  give  this  instruc- 
tion must  be  held  as  error.  The  court  in- 
structed the  Jury  in  Its  sixth  instruction  as 
follows:  "If  you  find  from  the  evidence  that 
the  property  in  controversy  in  this  cause  was 
in  fact  the  property  of  the  plaintiffs,  and  if 
you  further  find  that  at  the  time  of  the  levy 
of  the  writ  of  attachment  herein  the  defend- 
ants in  this  case  had  a  knowledge  or  notice 
of  the  fact  that  the  property  in  controversy 
belonged  to  the  plaintiffs,  and  could,  by  the 
exercise  of  ordinary  diligence,  have  ascer- 
tained the  particular  property,  and  separated 
it  from  the  other  property  of  W.  Scott  Cook 
In  the  house,  and  refused  to  do  so,  then  yon 
should  find  for  the  plaintiffs."  And  the 
conrt,  in  its  third  instruction,  said  to  the  ju- 
ry: "Although  you  may  believe  from  the 
evidence  that  the  goods  purchased  by  plain- 
tiffs  were  not  so  marked  or  designated  that 
the  marshal  could  have  distinguished  them 
by  inspection  or  examination,  yet  if  yon  be- 
Uere  that  the  marshal  had  notice  of  the  sale 
to  plalntifts  of  the  goods  sued  for  prior  to 


or  at  the  time  of  the  levy,  and  could  have 
found  out  which  were  plaintiffs'  goods  after 
such  notice,  then  it  was  the  duty  of  the  mar- 
shal to  have  separated  plalntUts'  goods  from 
the  remahider  of  the  stock,  and  not  levied 
upon  them;  and  if  you  find  from  the  evi- 
dence that  he  had  such  notice,  ajid  refused  to 
separate  plaintiffs'  goods,  but  levied  upon 
them,  your  verdict  should  be  for  plaintiffs." 
We  think  these  two  instructions  fully  cover- 
ed all  the  points  mentioned  as  error  in  appel- 
lants' first  assignment;  and,  while  the  court 
could  have  well  given  the  instruction  ifx  the 
form  asked  for  by  appellants,  where  it  cov- 
ered by  other  instructions  the  points  therein 
it  was  not  bound  to  use  the  words  presented 
to  it  by  the  appellants. 

The  second  assignment  of  error  ia  as  fol- 
lows: "That  the  trial  court  erred  in  refusing 
to  give  the  jury  the  following  instruction,  re- 
quested by  plaintiffs:  The  court  further  in- 
structs you  that,  although  you  may  believe 
from  the  evidence  that  the  marshal,  or  bis 
deputy  who  executed  the  writ,  did  not  have 
notice  of  the  sale  by  said  Cook  to  the  plain- 
tiffs before  or  at  the  time  of  said  levy,  yet 
if  you  find  from  the  evidence  that  he  after- 
wards received  notice  of  such  sale,  that  then 
it  was  his  duty  to  have  separated  the  goods 
belonging  to  the  plaintiffs  from  the  other 
stock,  if  It  could  have  been  done,  and  released 
the  levy  on  them.  And  If  you  believe  that 
he  had  such  notice,  and  refused  to  separate 
the  goods,  and  release  the  levy  on  plaintiffs' 
part  of  same,  you  should  find  for  the  plain- 
tiffs.'" Appellants  insist  that  the  rule  is 
that  if  the  marshal,  whether  before  or  after 
levy,  receives  notice  that  property  levied  up- 
on by  attachment  belongs  to  another  individ- 
ual, it  then  becomes  his  duty  to  release  the 
levy  as  to  that  property;  and  cites  a  number 
of  cases  to  establish  this  contention.  The 
general  rule  seems  to  be,  as  laid  down  in 
Drake,  Attachm.  |  196,  that:  "If  an  officer 
attaches  personalty  not  the  property  of  the 
defendant,  he  is,  of  course,  a  trespasser  on 
the  rights  of  the  owner,  who  may  maintain 
either  trover,  trespass,  or  replevin  against 
him.  Such  an  attachment  is  a  tortious  act, 
which  is  Itself  a  conversion;  and,  if  trover 
be  brought,  no  demand  on  the  officer  need  be 
proved.  And  it  is  such  an  official  misconduct 
as  his  sureties  in  his  official  bond  are  liable 
for.  If  be  acts  by  the  dh:ection  of  the  plain- 
tiff, or  of  the  attorney  in  the  suit,  the  plain- 
tiff is  regarded  as  equally  guilty,  and  equally 
liable  for  the  trespass.  •  •  •  And  against 
either  officer  or  plaintiff,  where  both  engage 
in  the  act,  suit  may  be  brought  at  once,  with- 
out any  demand  or  notice,  and  without  the 
owner  being  under  obligation  to  take  any 
steps  in  the  suit  in  which  the  seizure  is 
made."  And  in  8ectl(xi  197  the  same  author- 
ity says:  "The  necessity  for  the  officer's  mak- 
ing due  inquiry  concerning  the  property  he 
attaches  is  so  highly  regarded  that  he  will  be 
treated  as  a  trespasser  for  seizing  property  not 
belonghig  to  the  defendant,  «Tei  tlioiu;h  the 
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owner  give  Mm  no  special  notice  that  the  i 
property  is  his,  and  make  no  demand  for  It" 
But  the  same  authority  draws  the  distinction 
where  the  property  Is  so  Intermixed  with  the 
property  of  the  defendant  that  It  may  not  be 
distinguished.  In  the  second  paragraph  of 
section  100  Mr.  Drake  says:  "When  an  offi- 
cer proceedd  to  execute  an  attachment,  he  Is 
authorized  to  seize  any  personalty  found  in 
the  defendant's  possession,  If  he  have  no  rea- 
son to  suppose  It  to  be  the  property  of  anoth- 
er. If  It  happen  that  the  goods  of  a  stranger 
are  Intermixed  with  those  of  the  defendant, 
even  without  the  owner's  knowledge,  the 
owner  can  maintain  no  action  against  the  of- 
ficer for  taking  them  until  he  have  notifled 
the  officer,  and  demanded  and  identified  his 
goods,  and  the  officer  shall  have  delayed  oe 
refused  to  deliver  them.  In  such  case  the  of- 
ficer cannot  be  treated  as  a  trespasser  for  tak- 
ing the  goods;  but,  if  he  sell  the  whole,  after 
notice  of  the  owner's  claim,  it  will  l>e  a  con- 
version, for  which  trover  may  be  maintain- 
ed." And  In  another  paragraph  of  said  sec- 
tion the  following  statement  of  the  law  Is 
made:  "If  an  officer  be  notified,  or  have  rea- 
son to  believe,  that  goods  of  a  stranger  are  In- 
termingled with  those  of  a  defendant,  it  is 
his  duty  to  make  proper  inquiry,  with  a  view 
to  avoid  seizing  property  not  the  defendant's. 
He  may  require  the  claimant  to  point  out  his 
property;  and  If,  being  able  to  do  so,  he  re- 
fuse, the  officer  may  seize  the  whole,  without 
liability  to  be  proceeded  against  for  a  tort" 
The  question  proposed  now  by  the  appellant 
seems  not  to  have  been  specifically  pointed  out 
to  the  court  in  the  preceding  trial  of  the  case; 
nor  does  It  seem  to  have  been  directed  to  the 
attention  of  the  United  States  court  of  ap- 
peals. In  its  decision  upon  the  case  the 
question  turned  upon  whether,  at  the  time  the 
levy  was  made,  the  officer  then  had  notice  of 
the.  sale  of  the  goods  to  plaintiffs;  and  that 
was  a  question  to  be  determined  by  the  Jury 
under  the  evidence.  But  the  court  does  not 
pass  upon  the  question  of  the  liability  of  the 
marshal  where  be  Is  notifled  subsequent  to 
the  levy  of  an  attachment  that  a  third  party 
Is  the  owner  of  the  goods  attached,  or  a  part 
thereof.  There  seems  to  be  no  contention  on 
the  part  of  the  defendants,  and  the  evidence 
of  the  plaintiffs  tends  to  establish  the  fact, 
that  the  marshal,  after  making  the  levy,  was 
advised  of  plaintiffs'  claim  of  the  ownership 
of  part  or  the  whole  of  the  property  attached, 
and  that  at  the  time  of  the  attachment  the 
goods  so  claimed  were  in  possession  of  the 
plaintiffs'  agent 

We  have  examined  the  cases  cited  by  ap- 
pellant in  support  of  bis  contention,  and  are 
convinced.  In  view  of  the  evidence  on  behalf 
of  plaintiff  in  the  trial  of  this  case,  that  It 
was  the  duty  of  the  court  to  give  the  foregoing 
second  instruction  asked  for  by  appellant,  or 
an  instruction  covering  the  appellant's  con- 
tention; and  the  refusal  of  the  court  to  give 
such  Instruction  Is  error.  Upon  this  point 
the  evidence  of  the  defendant  tended  to  show 


that  the  agent  of  the  plaintiffs  claimed  the  en- 
tire stock  of  goods;  not  only  the  goods  men- 
tioned In  the  bill  of  sale  in  evidence,  but  all 
the  goods  In  the  store.  And  the  Jury  might 
believe  one  or  the  other  of  these  contradictory 
claims.  If  the  plaintiffs'  agent  were  claiming 
the  whole  of  the  stock  of  goods,  and  as  such 
agent,  on  the  part  of  plalntlfCs,  he  had  a  bill 
of  sale  of  only  part  of  said  stock,  this  would 
be  such  a  fraud  upon  the  officer  that  there 
could  be  no  liability  whatever  in  his  seizure 
under  ills  attachment  writ  of  the  whole  of 
the  stock  of  goods.  And  if  this  contention 
was  maintained  after  the  service  of  the  writ, 
and  were  all  of  the  goods  in  the  possession  of 
the  9fficer,  it  would  still  be  a  fraud  upon  such 
officer,  and  there  would  be  no  liability.  But 
If  the  plaintiffs,  having  a  valid  bill  of  sale  of 
a  part  of  the  goods  seized  upon  under  the 
writ,  notified  the  officer  of  such  bill  of  sale, 
and  of  the  plaintiffs'  ownership  of  certain 
of  the  goods  so  seized,  there  Is  no  doubt  that 
the  officer,  upon  such  notification  as  to  such 
goods,  would  be  a  trespasser,  and  liable  to  the 
plaintiffs  for  the  value  thereof;  and  the  Jury 
ought  to  have  been  properly  Instructed  as  to 
these  points.  Buck  v.  Colbath,  70  U.  S.  334, 
18  L.  Ed.  257;  1  Wat  Tresp.  i  474;  Murfree, 
Sher.  {  270a,  and  cases  cited  in  footnote; 
Shlnn,  Attachm.  |  387;  Drake,  Attachm.  (6tb 
Ed.)  §g  196-108,  inclusive;  Harris  v.  Tenney 
(Tex.  Sup.)  20  S.  W.  82,  34  Am.  St  Rep.  796. 

Inasmuch  as  all  of  the  instructions  of  the 
court  excepted  to  by  the  plaintiffs,  and  men- 
tioned in  the  other  specifications  of  error,  are 
based  upon  the  proposition  that  the  officer 
would  be  only  liable  to  plaintiffs  in  case  of 
the  notification  prior  to  the  levy  of  attach- 
ment, and  we  have  discussed  such  question 
fully  In  passing  upon  the  second  assignment 
of  error,  it  is  unnecessary  to  take  the  remain- 
ing assignments  of  error  up  seriatim,  and  the 
case  is  remanded  for  further  proper  proceed- 
ings In  the  court  below. 

Reversed  and  remanded. 


BILBT  ▼.  CATRON  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
25,  1902.) 

FORCIBLB    KNTRT    AND    DBTAINBR— NATURB 

OF  ACTION— TRIAL— INSTRUCTIONS— 

QUESTION  FOR  JURT. 

1.  Evidence  in  a  forcible  entry  and  detainer 
action  held  conflicting,  so  as  to  justify  sabmia- 
slou  of  the  case  to  the  jary. 

2.  Plaintiff  in  forcible  entry  and  detainer  re- 
quested an  instruction  that  If  the  jury  be- 
lieved from  the  evidence  that  the  defendants 
entered  the  premises  without  the  consent  of  the 
plaintiff,  who  was  la  the  possession,  and  after- 
wards the  defendants  held  possession  of  the 
premises  with  force  and  strong  hand,  they 
should  Gnd  for  the  plaintiff.  The  court  refused 
to  cive  this  instruction,  bat  charged  that  de- 
fenilant  had  no  right  to  enter  by  force,  and 
that,  if  he  did  so,  judgment  should  be  for  plain- 
tiff. Held,  that  the  instruction  sufflciently  in- 
corporated the  one  refused,  uu  that  the  refusal 
was  not  error. 
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3.  In  order  to  maintain  an  action  of  forcible 
«ntr7  and  detainer,  the  plaintiff  must  show 
-that  anual  hostile  force  was  .used;  an  unlawful 
but  peaceable  entry  not  being  sufficient. 

Appeal  from  tbe  United  States  court  for 
the  Southern  district  of  the  Indian  Terri- 
tory; before  Jostice  Hoaea  Townsend,  March 
26,  1901. 

Action  by  W.  B.  Elley  against  O.  B.  Oatron 
4ind  others.  From  a  Judgment  for  defend- 
ants,  plaintlfl   appeals.    Affirmed. 

This  Is  an  action  of  forcible  entry  and  de- 
tainer brought  by  appellant  against  tbe  ap- 
pellees for  the  possession  of  certain  prem- 
ises described  In  tbe  complaint.  Complaint 
And  affidayit  were  filed  by  appellant  in  the 
lower  court  on  February  11,  1901;  the  com- 
plaint stating,  In  substance,  that  the  plain- 
tiff was  on  the  4th  day  of  January,  1901, 
in  the  actual  and  peaceable  possession  of 
■B.  certain  tract  of  land,  together  with  the  Im- 
provements thereon,  as  described  therein; 
that  on  said  date,  and  since,  the  defendants, 
acting  together  and  with  one  W.  C.  Boyer 
and  a  great  multitude  of  people,  with  force 
and  strong  hand  and  with  weapons,  and  by 
such  words  and  actions  as  have  a  natural 
tendency  to  excite  fear  and  apprehension  of 
danger,  and  by  putting  out  of  doors,  and  by 
threats  of  violence,  and  other  circumstan- 
ces of  terror,  caused  plaintlfl  to  yield  posses- 
sion of  said  lands,  and  that  said  defendants 
unlawfully  and  wrongfully  entered  Into  pos- 
session thereof,  and  since  said  date,  with 
force  and  strong  hand,  and  by  threats  of 
violence,  unlawfully  and  wrongfully  detain 
and  hold  the  same,  to  plaintiff's  damage  in 
the  sum  of  $500;  and  that  plaintiff  is  law- 
fully entitled  to  the  immediate  possession 
«f  said  lands  and  improvements,— and  asks 
for  judgment  for  the  possession  of  said 
premises  from  said  defendants,  and  for  a 
writ  of  possession  to  remove  defendants 
therefrom  and  place  this  plaintiff  in  posses- 
sion thereof.  Thereupon  writ  of  possession 
and  summons  was  issued  on  the  11th  day  of 
February,  1901;  returned  and  filed  on  tbe 
12th  day  of  March,  1901;  the  return  show- 
ing that  the  plaintiff  (appellant  herein),  had 
made  bond  in  the  sum  of  $1,000,  and  retained 
possession  of  said  premises.  Thereupon,  on 
March  20,  1901,  the  defendants  filed  their 
answer  to  plaintiff's  complaint,  tbe  defend- 
ant Gallamore  disclaiming  any  Interest  in 
the  possession  of  said  premises,  and  that  the 
defendant  C.  B.  Catron  at  the  time  of  the 
institution  of  this  suit  in  the  court  below 
held  and  occupied  said  premises  as  the 
tenant  of  one  King  Bell,  whom  defendants 
alleged  was  lawfully  entitled,  by  a  Judgment 
previously  rendered  In  the  court  below,  to 
enter  upon  and  occupy  said  lands,  and  deny- 
Ing  that  plaintlfl  was  In  the  actual  and 
peaceable  possession  of  said  premises  sued 
for,  or  that  he  was  entitled  thereto,  and  that 
said  lands  were  wholly  unoccupied,  save  and 
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except  a  certain  house,  and  about  one  acre 
of  ground  which  was  inclosed,  was  occupied 
by  plaintiff  as  tbe  tenant  of  said  King  Bell, 
and  that  the  terms  of  said  tenancy  had  ex- 
pired; that  defendant,  by  virtue  of  said  King 
Bell,  and  as  his  agents,  quietly  and  peaceably 
entered  upon  said  premises,  and  that  defend- 
ant C.  B.  Catron  at  the  time  of  the  institu- 
tion of  this  suit  held  and  occupied  the  same 
as  tenant  of  said  Bell;  and  defendants  deny 
that  they  unlawfully  and  wrongfully  detain 
and  hold  the  same.  Thereupon,  on  the  26th 
day  of  March,  1901,  said  cause  was  tried 
by  a  Jury,  who  returned  a  verdict  in  favor 
of  defendant  C.  B.  Catron,  and  thereupon  the 
court  rendered  Judgment  upon  the  verdict 
of  said  Jury  in  substance  as  follows:  That 
defendant  B.  W.  Oallamore  go  hence  without 
day,  with  his  costs,  and  that  defendant  C. 
B.  Catron  have  and  recover  of  and  from 
plaintiff,  W.  B.  Riley,  and  the  sureties  on  his 
bond  in  this  cause,  the  possession  of  the 
premises  sued  for.  Thereupon  plaintiff  filed 
his  motion  for  new  trial,  which  motion  is  as 
follows:  "Now  comes  the  plaintiff,  and 
moves  the  court  to  set  aside  the  verdict  in 
the  above-entitled  cause,  and  grant  a  new 
trial  herein,  for  tbe  following  reasons:  (1) 
Because  the  verdict  is  contrary  to  the  evi- 
dence in  the  case;  (2)  because  of  errors  of 
the  court  at  the  trial  in  the  admission  of  evi- 
dence over  the  objection  of  plaintiff,  and  in- 
structions to  tbe  Jury,  excepted  to  at  the 
time."  Said  motion  came  on  for  hearing,  and 
was  overruled  by  the  court,  exceptions  duly 
taken,  and  appeal  to  this  court  prayed  and 
allowed. 

J.  W.  Hocker,  for  appellant  J.  F.  Sharp 
and  John  A.  McClure,  for  appellees. ' 

GIIiL,  O.  J.  (after  stating  the  facts).  Ap- 
pellant, as  his  first  assignment  of  error,  says: 
"(1)  The  court  erred  in  not  giving  peremptory 
Instructions  for  the  plaintiff  as  requested." 
The  court  certainly  committed  no  error  in  re- 
fusing to  give  the  Jury  a  peremptory  instruc- 
tion for  plaintiff,  as  the  evidence  upon  the 
trial  in  this  case  nowhere  warrants  such  an 
Instruction,  as  will  be  seen  from  the  follow- 
ing testimony  of  the  plaintiff,  who  testified 
in  his  own  behalf  as  follows:  "Cross-exami- 
nation by  Mr.  McClure  (attorney  for  defend- 
ants): Q.  Mr.  Riley,  hadn't  you  and  Mr.  Ca- 
tron been  living  together  in  tbe  same  house 
out  there  for  more  than  a  month  before  this 
suit  was  brought?  A  Which  suit?  Q.  This 
one  here?  A.  We  lived  there  some  before 
the  suit  was  brought  Q.  From'  the  4th  of 
January  to  the  11th  of  February,  attout; 
got  along  all  right  together,  didn't  you?  A. 
Why,  he  attended  to  his  business,  and  I  at- 
tended to  mine.  Q.  During  that  time  did 
Mr.  Catron  use  any  words  to  you  that  would 
have  a  tendency  to  excite  fear  and  apprehen- 
sion of  danger  at  the  time  you  and  he  lived 
in  the  house  there?  A.  No,  sir.  Q.  Did  Mr. 
Oatron  ever  threaten  to  put  you  out  of  doors? 
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A.  No,  sir,  he  never  threatened  to."  The 
testimony  at  the  trial  of  this  case  was  con- 
flicting as  to  varions  material  points, ,  and 
the  Jury  had  the  right  to  determine  for 
themselves  what  weight  they  would  give  to 
the  evidence  of  each  of  the  witnesses;  and 
where  such  evidence  is  conflicting,  as  In  this 
case,  a  request  for  a  iteremptory  Instruction 
for  plalntur  Is  properly  refused,  and  where 
the  jury  find  by  their  verdict,  from  all  the 
evidence,  under  proper  Instructions  of  the 
court,  that  one  of  the  defendants  Is  entitled 
to  possession  of  the  premises  In  controversy, 
such  verdict  will  not,  as  a  general  thing,  be 
disturbed  by  this  court;  and  consequently 
the  only  question  for  us  to  consider  Is  wheth- 
er the  court  properly  Instructed  the  jury  as 
to  the  law  applicable  In  this  case. 

Appellant's  second  specification  of  error  is 
as  follows:  "(2)  The  court  erred  In  refusing 
to  Instruct  the  Jury,  as  requested  by  the 
plalntur,  as  follows:  'You  are  Instructed 
that  If  you  believe  from  the  evidence  that 
the  defendants  entered  the  premises  without 
the  consent  of  the  plaintiff,  who  was  in  the 
possession  of  the  premises,  and  afterward 
the  defendants  held  possession  of  the  prem- 
ises with  force  and  strong  hand,  you  will 
find  for  the  plaintiff."  The  court  refused  to 
give  the  above  instruction  requested  by  plain- 
tiff, and  gave  In  lieu  thereof  the  following: 
"•  *  •  It  does  not  give  the  defendant  any 
right  to  enter  by  force,  but  if  he  went  into 
possession  as  owner,  peaceably,  he  has  a 
right  to  remain  in  possession.  If  he  went 
in  by  force,  the  judgment  should  be  for  the 
plaintiff.  In  other  words,  in  this  action  It 
is  an  action  of  forcible  entry  and  detainer, 
and  where  the  party  enters  by  force  the 
Judgment  must  be  for  the  plaintiff,  because 
it  is  in  lieu—  It  settles  no  title  whatever, 
but  It  is  an  action  designed  to  keep  the 
peace;  that  It  does  not  try  questions  of  title 
between  the  parties,  but  it  is  for  the  purpose 
of  saying  to  people,  'Tou  shall  not  use  force 
to  gain  possession' of  property;'  and.  If  there 
was  force  used  to  gain  possession  of  the 
property  by  the  defendant,  the  Judgment 
should  be  for  the  plaintiff,  or  those  acting 
with  him.  If  he  used  no  force,  but  got 
into  possession  as  owner  peaceably,  then 
the  verdict  should  be  for  the  defendant." 
It  Is  well  settled  that  a  court  is  not  bound 
to  use  the  exact  words  requested  by  a  litl- 
gant  in  an  instruction,  even  though  it  cor- 
rectly states  the  law,  so  long  as  the  law  la* 
substantially  stated  in  another  Instruction, 
however  clothed  in  other  words.  We  think 
the  court  committed  no  error  in  refusing  to 
give  the  Instruction  requested  by  plaintiff, 
inasmuch  as  the  same  principles  were  on- 
bodied  in  another  instruction. 

Appellant,  as  his  third  specification  of 
error,  says:  "(3)  The  court  erred  In  giving 
the  following  Instructions,  which  were  ob- 
jected to  by  plaintiff  at  the  time:  *If  he 
used  no  force,  but  got  possession  as  owner, 
peaceably,  then  the  verdict  should  be  for 


the  defendant  The  acticm  of  tonHbie  entry 
Is  a  tort  pure  and  simple.  Force  is  the  gist 
of  the  action,  and  It  must  be  actual  and  hos- 
tile.'" In  Hall  V.  Trucks,  88  Ark.  257,  the 
court  held  that  "force  is  the  gist  of  the  action 
for  a  forcible  entry  and  detainer;  but  im- 
plied force,  as  when  the  defendant  entered 
peaceably,  though  unlawfully.  Is  not  suffi- 
cient It  must  be  actual  and  hostile."  And 
It  has  been  substantially  held  by  the  su- 
preme court  of  Arkansas,  In  Johnson  v. 
West  41  Ark.  S35,  that  Implied  force,  as 
when  the  defendant  enters  peaceably,  though 
unlawfully,  is  not  sufilclent  but  that  the 
original  entry  or  subsequent  holding  of  pos- 
session must  be  shown  to  have  been  witb 
force  and  strong  hand. 

We  think  the  above-cited  cases  correctly 
state  the  law,  and,  as  the  court's  InstructlonB 
seem  to  have  been  based  upon  them,  no 
error  was  committed;  and,  believing  that  sub- 
stantial Justice  was  done  in  this  case,  the 
decision  of  the  lower  court  In  refusing  to 
grant  appellant  a  new  trial  is  affirmed. 


BIGGS  V.  OOLBT. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

BXBHPTIONB-ACTION   IN   FOREIGN   JtmiSDIC- 

TION— INJUNCTION— AMOUNT  INVOLVBD 

— RIGHT  OP  APPEAL. 

1.  A  creditor  residinK  in  the  same  state  with 
his  debtor  will  be  enjoined  by  the  courts  of 
that  state  from  prosecuting  an  action  in  an- 
other state  to  evade  the  exemption  laws  of  the 
state  of  residence. 

2.  Mausf.  Dig.  S  3750  (Ind.  T.  Ann.  St  1899. 
S  2509),  provides  that  no  injonction  shall  be  is- 
sued to  Rtajr  proceedines  on  the  judgment  of  a 
Justice  of  the  peace  for  less  than  S20;  and  section 
3006  (section  2121)  declares  that  an  appeal 
may  be  taken  from  any  order  or  judgment  ren- 
dered by  a  justice  in  reference  to  a  claim  of 
exemptions.  Plaintiff  and  defendant  were  both 
residents  of  the  Indian  Territory.  Defendant 
sued  plaintiff  in  a  foreign  jurisdiction  for  less 
than  $20,  and  attached  property  which  would 
have  been  exempt  in  the  Indian  Territory. 
Held,  that  as,  nndw  section  8006  (section  2121), 
piaiutiflf  could  have  appealed,  notwithstanding 
that  the  right  of  appeal  in  general  from  jus- 
tices' judgments  is  limited  to  cases  involving 
more  than  3l>20,  the  foreign  action  resulted  in 
depriving  plaintiff  of  his  rights,  and  operated  as 
a  fraud  on  the  laws  of  the  Indian  Territory,  so 
that  a  suit  to  restrain  the  further  prosecution 
of  the  foreign  action  was  to  prevent  snch  fraud, 
and  not  merely  to  stay  proceedings,  within  the 
prohibition  of  secUon  3750  (section  2509). 

3.  MauBt  Dig.  i  3750  (Ind.  T.  Ann.  St.  1889, 
{  2509),  provldmg  that  no  Injnnction  shall  be 
issued  to  stay  proceedings  on  the  judgment  of  a 
justice  of  the  peace  where  the  judgment  is  less 
than  $20,  does  not  prevent  the  Issuance  of  an 
injunction  to  restrain  the  further  prosecution 
of  an  action  in  a  foreign  jnrisdicaon,  thoosit 
the  amount  in  dispute  is  less  than  $20,  as  tt» 
act  can  have  no  extraterritorial  effect 

Appeal  from  the  United  States  court  for  tbe 
Southern  district  of  the  Indian  Territory;  be- 
fore Justice  Hosea  Townsend,  March  28,  1901. 

Suit  by  William  Biggs  against  J.  EL  Colby. 
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From  an  order  sustaining  a  demurrer  to  the 
complaint,  complainant  appeals.    Reversed. 

Appellant  and  appellee  both  lived  In  Par- 
cell,  In  the  Southern  district.  Appellant  was 
Indebted  to  appellee,  and,  presumably  for  the 
very  purpose  of  evading  the  exemption  lawa 
of  this  Jurisdiction,— but  whether  or  not  tat 
that  purpose,  it  had  such  effect,— the  appel- 
lee found  appellant  temporarily  In  Oklahoma, 
where  he  sued  him  before  a  Justice  of  the 
peace,  and  attached  a  team  and  wagon  of  ap- 
pellant The  amount  sued  for  was  $12.  This 
Is  an  application  for  an  Injunction  to  restrain 
the  appellee  from  proceeding  to  further  prose- 
cute his  action  In  such  foreign  Jurisdiction.  A 
demurrer  was  interposed  to  the  complaint 
and  sustained,  to  which  exceptions  were  sav- 
ed, and  appeal  regularly  taken. 

J.  W.  Hocker,  for  appellant 

OLATTON,  J.  (after  stating  the  facts).  The 
only  question  In  this  case  for  our  considera- 
tion is,  was  the  appellant  entitled  to  the  re- 
lief prayed  for?  The  relief  asked  was  an  or- 
der restraining  the  appellee,  a  resident  of  this 
Jurisdiction,  from  prosecuting  an  action 
against  appellant,  also  a  resident  of  this  Ju- 
risdiction, in  a  foreign  Jurisdiction,  whereby 
the  appellant  was  deprived  of  the  exemption 
laws  of  his  domicile.  "The  courts  of  equity 
of  the  state  where  the  parties  reside  will,  by 
injunction,  restrain  the  prosecution  In  another 
state  of  any  suit  brought  there  for  the  purpose 
of  avoiding  the  exemption  laws  of  the  state 
where  both  parties  reside."  Rood,  Garnlshm. 
I  103.  "A  creditor  who  attempts  to  evade 
the  exemption  laws  of  Ms  state  by  resort  to 
attachment  proceedings  in  the  court  of  an- 
other state  against  the  property  of  a  debtor 
who  is  a  resident  of  the  state  of  the  cred- 
itor's domicile  may  be  enjoined  by  the  courts 
of  the  latter  state  from  prosecuting  his  suit 
in  the  foreign  Jurisdiction."  Wap.  Homest. 
888;  Griffith  v.  Langsdale,  53  Ark.  73,  13  S. 
W.  733,  22  Am.  St  Rep.  182.  "Where  a 
creditor  and  debtor  are  both  citizens  in  and 
residents  of  the  same  state,  and  the  creditor 
Institutes  an  action  of  attachment  and  gar- 
nishment proceedings  in  another  state  to  reach 
credits  due  to  the  debtor  there,  and  which 
would  have  been  exempt  from  attachment  or 
legal  process  under  the  laws  of  the  state  where 
both  parties  are  domiciled,  the  creditor  may  be 
enjoined  from  further  prosecuting  the  action 
in  the  foreign  state,  as  an  effort  to  evade  the 
laws  of  the  state  of  his  domicile."  High,  InJ. 
106.  And  this  same  doctrine  has  been  clearly 
laid  down  by  Chief  Justice  Fuller  In  the  case 
of  Cole  V.  Cnnnhigham,  133  U.  S.  107,  10  Sup. 
Ct  269, 33  li.  Bd.  538,  wherein  a  Massachusetts 
creditor  sought  to  evade  the  Insolvent  laws 
forbidding  preferences  by  attaching  a  debt  In 
Mew  York  due  the  debtor,  a  citizen  of  Massa- 
chusetts. And  It  makes  no  difference  that  the 
amount  in  controversy  Is  less  than  $20.  Sec- 
tion 3760,  Mansf.  Dig.  (section  2509,  Ind.  T. 
Ann.  St  1899),  which  provides  that  no  injunc- 


tion shall  be  Issued  to  stay  proceedings  on  the 
Judgment  of  a  Justice  of  the  peace  where  the 
Judgment  Is  less  than  $20,  does  not  apply  to 
this  case,  for  two  reasons:  First  the  Judg- 
ment rendered  here  by  the  Justice  of  the 
peace  was  in  a  foreign  Jurisdiction,  and  this 
section  could  have  no  extraterritorial  effect; 
and,  second,  this  is  not  an  action  to  stay  pro- 
ceedings upon  a  Judgment  It  Is  to  prevent 
the  appellee  from  practicing  a  fraud  upon  the 
law  of  this  Jurisdiction,  and  depriving  the  ap- 
pellant of  the  right  to  avail  himself  of  the  ex- 
emption laws  enacted  for  his  benefit  It  has 
been  held  by  the  supreme  court  of  Arkansas, 
that  the  remedy  for  a  failure  or  refusal  of  a 
Justice  to  allow  exemptions  is  by  appeal,  and 
this  without  regard  to  the  amount  in  contro- 
veray.  Winter  v.  Simpson,  42  Ark.  410.  Sec- 
tion 3006,  Mansf.  Dig.  (section  2121,  Ind.  T. 
Ann.  St  1809),  provides  that  an  appeal  may 
be  taken  from  any  order  or  Judgment  render- 
ed by  the  Justice  of  the  peace  upon  the  filing- 
of  the  affidavit  and  executing  the  bond  re- 
quired in  other  cases  of  appeal.  This  is  a  pro- 
vision for  a  specific  appeal  as  to  the  claim  of 
exemptions,  and  Is  not  affected  by  limitation 
on  the  right  to  appeal  where  the  amount  in 
controversy  is  less  than  |20.  And  therefore, 
had  this  suit  been  brought  in  this  Jurisdiction, 
and  had  the  commissioner  refused  to  allow 
appellant  to  claim  his  exemption,  even  though 
the  amount  sued  for  was  less  than  $20,  he 
could  have  appealed  from  this  action.  The 
appellant  has,  therefore,  been  deprived  of  a 
right  which  be  possessed  under  the  law  of 
his  domicile,  and  the  action  of  the  appellee 
was  a  fraud  upon  the  law,  and  should  have 
been  enjoined. 
Reversed  and  remanded. 


FINLET  et  al.  v.  ABNBB. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
25,  1902.) 

DBSCBNT  AND  DISTRIBUTION— RBAIi 
PROPERTY. 
1.  Comp.  Laws  Kan.  1885,  pp.  375-377,  c.  33, 
Which  governs  the  descent  and  distribution  of 
intestate  estates  in  the  Indian  Territory,  pro- 
vides (sections  2258  and  2266)  that  if  the  Intes- 
tate leare  no  issue,  tlie  whole  of  the  estate  shall 
go  to  the  surviving  wife  or  husband,  and,  if 
none,  then  to  his  or  her  parents.  Section  2259 
provides  that,  if  both  of  the  parents  be  dead, 
it  shall  be  disposed  of  in  the  same  manner  as  if 
they,  "or  either  of  them,"  had  outlived  the  in- 
testate, and  died  in  the  possession  and  owner- 
ship of  the  portion  thus  falling  to  their  share, 
or  to  either  of  them.  Section  2267  enacts  that 
children  of  the  half  blood  shall  inherit  equally 
with  children  of  the  whole  blood.  A  child 
owned  certain  land.  After  the  death  of  her 
mother,  the  child's  father  remarried,  and  had 
one  son.  After  the  death  of  his  second  wife, 
the  father  again  married,  but  had  no  issue, 
The  father  died  before  the  child.  The  child 
died  intestate  and  unmarried,  leaving  surviving' 
her  a  maternal  uncle,  her  own  half-brother,  and 
her  father's  third  wife.  Held,  that  the  title  to 
all  of  the  land  descended  to  the  half-brother. 

Appeal  from  the  United  States  court  foi 
the  Northern  district  of  the  Indian  Territory: 


912 


60  SOUTHWESTERN  BEPORTBB. 


(I]id.X. 


before  Justice  Joseph  A.  Olll,  January  2A, 
1902. 

Action  by  George  W.  Flnley  and  others 
against  Joseph  Abner,  defendant,  and  John 
Splcer,  Intervener.  From  a  Judgment  for 
defendant,  plaintiffs  and  intervener  appeal. 
AflSrmed. 

On  August  7,  1901,  the  plaintiffs  below, 
George  W.  Finley  and  Alfred  F.  Barnes  for 
themselves,  and  Estella  Staton,  Mabel  Staton, 
and  Claudle  Staton,  minors,  by  their  guard- 
Ian,  George  W.  Finley,  and  appellants  here, 
filed  their  complaint  In  equity  against  Jo- 
seph Abner,  defendant  below  and  appellee 
here,  and  sued  to  recover  an  undivided  one- 
half  interest  in  certain  lands  described  in 
said  complaint,  or,  in  the  event  a  division 
cannot  be  had,  for  an  appraisement  and  sale 
of  the  same,  and  a  division  of  the  proceeds. 
On  October  28,  1901,  interplea  of  John  Splcer 
allowed  to  be  filed,  and  on  January  22,  1902, 
said  Interplea  was  filed,  and  on  January  23, 
1902,  the  answer  of  defendant  was  filed;  and 
on  the  same  day  the  defendant's  answer  to 
Intervener's  petition  was  filed,  and  on  the 
same  day  an  agreed  statement  of  facts  was 
filed,  which  presents  fully  the  facts  involved 
in  this  controversy.    It  is  as  follows: 

"Agreed  Statement  of  Facts.  George  W. 
Finley  et  al..  Plaintiffs,  v.  Joseph  Abner,  De- 
fendant. It  Is  hereby  stipulated  and  agreed 
by  and  between  the  above-named  plaintiffs, 
George  W.  Finley,  Alfred  F.  Barnes,  and  Es- 
tella, Mabel,  and  Claudle  Staton,  minors,  by 
their  guardian,  George  W.  Finley,  and  the 
defendant,  Joseph  Abner,  and  the  intervener, 
John  Splcer,  that  the  statement  of  facts  here- 
inafter set  forth  shall  be  used  as  evidence 
upon  the  trial  of  the  above-ehtltied  cause;  It 
being  expressly  stipulated  and  agreed  by  and 
between  all  of  the  said  parties  that  said 
statement  of  facts  are  admitted  to  be  true, 
and  are  as  follows,  to  wit:  That  the  lands 
described  in  plaintiffs'  complaint  were  allot- 
ted and  patented  to  the  said  Edith  Abner, 
deceased,  as  a  member  of  the  confederated 
tribe  of  Wea,  Peoiia,  Kaskaskla,  and  Pianke- 
sbaw  Indians,  of  the  Quapaw  agency,  Indian 
Territory,  under  and  by  virtue  of  the  act  of 
congress  approved  February  8,  18S7,  entitled 
'An  act  to  provide  for  the  allotment  of  lands 
In  severalty  to  Indians  on  the  various  reser- 
vations, and  to  extend  the  protection  of  the 
laws  of  the  United  States  and  the  territories 
over  the  Indians  and  for  other  purposes,'  as 
amended  by  an  act  of  congress  approved 
March  2,  1889,  entiticd  'An  act  to  provide  for 
the  allotment  of  land  in  severalty  to  the  Unit- 
ed Peorias  and  Miamies  In  the  Indian  Terri- 
tory, and  for  other  purposes.'  Second.  That 
the  said  Edith  Abner  died  Intestate,  unmar- 
ried and  without  issue,  on  the day  of 

April,  A.  D.  1890,  and  that  both  her  father 
and  her  mother  died  prior  to  the  date  of  her 
death,  the  father  surviving  the  mother. 
Third.  That  the  said  Edith  Abner  was  the 
child  of  Al-lo-ko-kon-gah  and  Dennlson  W. 


Abner,  both  of  whom  were  Indians  by  blood, 
and  members  of  the  Confederated  Peoria, 
etc.,  tribe  of  Indians.  Fourth.  That  after 
the  death  of  the  said  Al-lo-ko-kon-gah,  the 
first  wife  of  the  said  Dennlson  W.  Abner, 
and  the  mother  of  Edith  Abner,  deceased, 
the  said  Dennlson  W.  Abner  was  Intermar- 
ried with  another  woman,  whose  name  Is  un- 
known, and  as  issue  of  said  second  marriage 
there  was  bom  the  defendant  herein,  Joseph 
Abner.  Fifth.  That  after  the  death  of  his 
second  wife,  the  mother  of  the  defendant 
Joseph  Abner,  the  said  Dennlson  W.  Abner 
married  a  third  wife,  Caroline  Cotter,  and  of 
which  marriage  there  was  no  issue  born. 
Sixth.   That  the  said  Dennlson  W.    Abner 

died  Intestate  on  or  about  the day  of 

,   A.   D.   1875,   leaving  surviving   him 

Edith  Abner,  the  issue  of  the  first  marriage, 
Joseph  Abner,  the  defendant,  the  issue  of  the 
second  marriage,  and  Caroline  Cotter  Abner, 

his  third  wife.    Seventh.    That  on  the 

day  of  ,  18—,  after  the  death  of  the 

said  Dennlson  W.  Abner,  his  surviving  wife, 
Caroline  Cotter  Abner,  was  married  to  the  in- 
tervener, John  Splcer,  herein,  and  afterwards 
and  subsequent  to  the  death  of  the  said 
Edith  Abner  she  departed  this  life,  leaving 
said  Intervener  as  her  sole  and  only  heir, 
there  having  been  no  children  born  of  either 
marriage.  Eighth.  That  the  plaintiff,  George 
W.  Finley,  Is  a  brother  of  the  whole  blood  of 
Al-lo-ko-kon-gah,  the  mother  of  Edith  Abner, 
deceased,  and  that  the  plaintiff  Alfred  F. 
Barnes  Is  the  surviving  husband  of  Elizabeth 
Staton  Finley  Barnes,  and  that  the  minor 
plaintiffs,  Estella  Staton,  Mabel  Staton,  and 
Claudle  Staton,  are  the  children  of  the  said 
Elizabeth  Barnes,  the  issue  of  her  first  mar- 
riage with  Staton,  and  that  the  said 

Elizabeth  Barnes,  deceased,  departed  this  life 

on  or  about  the day  of  March,  A.  D. 

1899,  leaving  as  her  sole  and  only  surviving 
heirs  said  plaintiff,  Alfred  F.  Barnes,  her 
husband,  and  her  minor  children,  Estella 
Staton,  Mabel  Staton,  and  Claudle  Staton; 
also  that  the  said  Elizabeth  Barnes,  deceased, 
was  a  sister  of  the  whole  blood  of  the  plain- 
tiff George  W.  Finley,  and  of  Al-lo-ko-kon- 
gah,  deceased,  the  mother  of  the  said  Edith 
Abner,  deceased.  Ninth.  That  the  said  plain- 
tiffs are  the  next  and  nearest  of  kin  to  the 
said  E^lth  Abner  on  her  mother's  side,  her 
mother  and  grandparents  all  having  died  pri- 
or to  the  date  of  her  death.  Tenth.  It  is  fur- 
ther stipulated  and  agreed  by  and  between 
said  plaintiffs  and  defendant  that.  In  the 
event  the  plaintiffs  are  adjudged  to  be  the 
owners  of  an  undivided  one-half  Interest  In 
and  to  the  land  described  In  the  complaint, 
that  their  damages  may  be  assessed  at  the 
sum  of  two  hundred  fifty  ($250)  dollars,  to 
be  divided  two-thirds  to  the  plaintiffs  and 
one-third  to  the  intervener  in  the  event  the 
said  intervener  be  adjudged  the  owner  of  the 
Interest  claimed  by  him;  and  In  the  event 
that  the  intervener  recovers,  and  the  plain- 
tiffs do  not,  then  the  said  intervener's,  dam* 
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ages  may  be  assessed  at  the  Bum  of  eighty- 
three  ($83)  dollars;  all  of  said  damages  to  be 
assessed  In  the  event  of  recovery  against  the 
defendant  Joseph  Abner.  It  Is  further  stipu- 
lated and  agreed  by  and  between  said  parties 
plaintiff,  defendant,  and  Intervener  that  the 
above  and  foregoing  statement  of  facts  shall 
be  used  as  evidence,  and  Is  all  of  the  evi- 
dence Introduced  by  either  or  all  parties  in 
the  trial  of  the  above-entitled  cause,  and  that 
said  cause  is  hereby  submitted  to  the  court, 
and  that  all  parties  hereto  expressly  waive 
trial  by  Jury.  [Signed]  George  W.  Flnley, 
Alfred  F.  Barnes,  Estella,  Mabel,  and  Glaudie 
Staton,  by  S.  C.  FuUerton,  Their  Attorney. 
John  Spicer,  by  John  A.  Pope  and  H.  H.  Mc- 
Cluer,  His  Attorneys.  Joseph  Abner,  by  D. 
W.  Talbot.  Attorney." 

On  January  24,  1902,  the  court  submitted 
blB  findings  and  judgment  as  follows: 

"Now,  on  this  24th  day  of  January,  A.  D. 
1002,  the  same  being  a  day  of  the  regular 
January,  1902,  term  of  this  honorable  court, 
the  plaintiffs,  George  W.  Flnley,  Alfred  F. 
Barnes,  and  Estella  Staton,  Mabel  Staton,  and 
CSaudle  Staton,  minors,  suing  by  their  guard- 
ian, George  W.  Flnley,  came  by  their  attor- 
ney, S.  0.  Fullerton,  Esq.,  and  the  defend- 
ant, Joseph  Abner,  came  by  bis  attorney,  D. 
W.  Tnlbot,  Esq.,  and  the  intervener,  John 
Spicer,  came  by  his  attorney  John  A.  Pope, 
Esq.,  and  this  cause  coming  on  for  hearing 
and  final  determination  upon  plaintiff's  com- 
plaint, defendant's  answer,  the  petition  of  the 
intervener,  and  the  agreed  statement  of  facts 
heretofore  filed,  and  upon  which  said  cause 
was  submitted  to  the  court,  the  court,  being 
well  and  sufSclently  advised  in  the  premises, 
doth  find  the  issues  for  the  defendant,  and 
against  the  plaintiffs  and  the  intervener.  The 
coiurt  fnrther  finds  that  the  Intestate,  Edith 
Abner,  obtained  the  land  In  controversy  under 
and  by  virtue  of  a  patent  Issued  from  the 
United  States  to  her  as  a  member  of  the  Con- 
federated Wea,  Peoria,  Kaskaskla,  and  Plank- 
eshaw  tribe  of  Indiana,  and  that  the  said  In- 
testate died  in  the  year  1890,  unmarried  and 
without  Issue,  and  that  both  of  her  parents 
died  prior  thereto,  the  father  surviving  the 
mother.  The  court  further  finds  that  the  said 
Intestate,  Edith  Abner,  was  a  daughter  of 
Dennison  W.  Abner  and  Al-lo-ko-kon-gah,  who 
were  both  members  of  said  tribe  of  Indians 
by  b'ood,  and  that  the  plaintiff  George  W. 
Flnley  is  a  brother  of  the  whole  blood  of  the 
mother  of  Edith  Abner,  deceased,  and  that 
the  plaintiff  Alfred  F.  Barnes  is  the  surviv- 
ing husband  of  Elizabeth  Barnes,  deceased, 
who  was  also  a  sister  of  the  whole  blood  of 
the  plaintiff  George  W.  Flnley  and  of  the 
mother  of  the  intestate,  and  that  the  plain- 
tiffs Estella  Staton,  Mabel  Staton,  and  Clan- 
die  Staton,  minors,  are  children  of  the  said 
EUzabetb  Barnes,  deceased,  the  issue  of  a 
former  marriage.  The  court  further  finds 
that  the  father  of  the  intestate,  Dennison  W. 
Abner,  survived  his  first  wife,  Al-lo-ko-kon- 
gab,  the  mother  of  said,  intestate,  and  left 
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snrvlvlng  him  Edith  Abner,  the  intestate,  the 
Issue  of  his  first  marriage,  and  Joseph  Abner, 
the  defendant,  the  Issue  of  a  subsequent  mar- 
riage, and  his  third  wife,  Caroline  Cotter  Ab- 
ner, and  tbat  Al-lo-ko-kon-gah  left  no  de- 
scendants excepting  the  intestate,  Edith  Ab- 
ner. The  court  further  finds  that  the  inter- 
vener, John  Spicer,  Is  the  surviving  husband 
of  Caroline  Abner,  deceased,  widow  of  Den- 
nison W.  Abner,  the  father  of  the  Intestate, 
!  and  that  the  said  Caroline  Cotter  Abner,  after 
i  the  death  of  her  said  husband,  Dennison  W. 
'  Abner,  Intermarried  with  said  Intervener, 
I  John  Spicer,  and  afterwards,  and  subsequent 
to  the  death  of  the  intestate,  Edith  Abner, 
she  died  Intestate  and  without  issue,  leaving 
her  said  husband  John  Spicer  surviving.  The 
court  doth  further  find  that  the  land  In  con- 
troversy, the  same  being  the  land  of  which 
the  said  Edith  Abner  died  seised,  upon  her 
death  descended  and  vested  in  the  defendant 
Joseph  Abner,  a  brother  of  the  half  blood,  the 
issue  of  a  common  father,  Dennison  W.  Ab- 
ner, deceased,  both  of  her  said  parents  having 
died  prior  to  the  date  of  her  death,— her 
mother  without  issue  other  than  said  Intestate, 
and  the  father  without  issue  other  than  said 
intestate,— and  the  defendant  herein,  Joseph 
Abner,  and  that  the  said  Joseph  Abner  is  the 
sole  and  only  surviving  heir  at  law  of  the 
said  Edith  Abner,  deceased,  and  as  such  is 
the  absolute  owner  of  the  land  in  controversy, 
and  was  such  owner  at  the  commencement  of 
this  action.  To  which  finding  of  the  court 
the  plaintiffs  and  the  intervener  then  and 
there  duly  excepted,  and  asked  that  their  ex- 
ceptions be  noted  of  record,  which  is  now 
done  accordingly.  Whereupon  it  is  by  the 
court  considered,  ordered,  and  decreed  that 
the  said  plaintiffs,  George  W.  Flnley,  Alfred 
B.  Barnes,  and  Estella  Staton,  Mabel  Staton, 
and  Claudle  Staton,  and  the  Intervener,  John 
Spicer,  take  nothing  by  their  action  herein, 
but  that  the  defendant,  Joseph  Abner,  be,  and 
he  is,  decreed  to  be  the  owner  of  said  land 
In  controversy,  to  wit,  lot  numbered  five  (5) 
in  section  two  (2)  of  township  twenty-eight 
(28)  north,  of  range  twenty-two  (22)  east:  the 
southeast  quarter  (^  of  the  southeast  quar- 
ter (%)  of  section  twelve  (12)  in  township 
twenty-eight  (28)  north,  of  range  twenty-three 
(23)  east;  also  the  northwest  quarter  (%)  of 
section  eighteen  (18)  In  township  twenty-eight 
(28)  north,  of  range  twenty-four  (24)  east  of 
the  Indian  meridian,  in  the  tndian  Territory, 
—end  is  entitled  now,  and  was  at  the  com- 
mencement of  this  action,  to  the  possession  of 
said  premises,  and  that  he  have  and  recover 
of  and  from  the  plaintiffs  and  the  Intervener 
all  of  his  costs  In  and  about  this  action  ex- 
pended, taxed  at  $ .    To  which  judgment 

of  the  coiurt  the  plaintiffs  and  the  intervener 
at  the  time  duly  excepted  and  asked  that 
their  exceptions  be  noted  of  record,  which  Is 
now  done  accordhigly;  and  the  said  plahitlffs 
and  the  Intervener  thereupon  pray  an  appeal 
to  the  court  of  appeals  for  the  Indian  Terri- 
tory, which  appeal  is  by  the  coyrt  graiUted, 
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and  the  Bald  plaintiffs  and  the  Interrener  are 
given  ninety  days  to  perfect  and  file  such  ap- 
peaL    [Signed]    Joseph  A.  Gill." 

To  which  plaintiffs  and  Intervener  except- 
ed, and  prayed  an  appeal  to  this  court 

S.  C.  FuUerton  and  O.  B,  Dennlson,  for  ap- 
pellants. D.  W.  Talbot  and  W.  H.  Komegay, 
for  appellee. 

TOWNSBND,  3.  (after  stating  the  facts). 
The  api)eUants  have  filed  two  assignments  of 
error,  as  follows:  "Assignment  of  Brrors: 
Flrst  The  conrt  committed  an  error  in  its 
finding  as  follows:  The  court  doth  further 
find  that  the  land  In  controversy,  the  same 
being  the  land  of  which  the  said  Edith  Ab- 
ner  died  seised,  upon  her  death  descended 
and  vested  In  the  defendant,  Joseph  Abner, 
a  brother  of  tba  half  blood,  the  Issue  of  a 
common  father,  Dennlson  W.  Abner,  de- 
ceased, both  of  her  said  parents  having  died 
prior  to  the  date  of  hec  death,— her  mother 
wlthont  Issue  other  than  said  Intestate,  and 
the  father,  without  Issue  other  than  said  In- 
testate and  the  defendant  herein,  Joseph 
Abner,— and  that  the  said  Joseph  Abner 'Is 
the  sole  and  only  surviving  heir  at  law  of 
the  said  Bdith  Abner,  deceased,  and  as  such 
Is  the  absolute  owner  of  the  land  in  contro- 
versy, and  was  such  owner  at  the  commence- 
ment of  this  action.'  To  which  finding  of 
the  court  the  plaintiffs  then  and  there  duly 
excepted,  and  their  exceptions  were  noted  of 
record.  Second.  The  court  erred  in  render- 
ing judgment  for  the  defendant  and  against 
the  plaintiffs,  to  which  Judgment  of  the 
court  the  plaintiffs  at  the  time  duly  except- 
ed, and  their  exceptions  were  noted  of  rec- 
ord." 

It  la  conceded  that  the  property  in  con- 
troversy is  to  be  distributed  according  to 
the  statutes  of  descent  and  distribution  of 
the  state  of  Kansas,  and  that  the  only  stat- 
utes of  Kansas  that  ace  applicable  are  the 
following  (Comp.  Laws  Kan.  1886,  pp.  S75- 
377,  c.  83): 

"(2239)  Sea  1.  After  allowing  to  the 
widow  and  children  of  any  deceased  intestate 
of  this  state,  the  homestead  provided  in  the 
next  section  of  this  act  and  the  personal 
property  and  other  allowances  provided  by 
the  law  respecting  executors  and  adminis- 
trators and  the  settlement  of  the  estates  of 
deceased  persons,  the  remainder  of  the  real 
estate  and  personal  effects  of  the  intestate 
not  necessary  for  the  payment  of  debts,  shall 
be  distributed  as  hereinafter  provided." 

"(2256)  Sec.  18.  Subject  to  the  righto  and 
charges  hereinbefore  contemplated  the  re- 
maining estate  of  which  the  decedent  died 
seized  shall,  in  the  absence  of  other  arrange- 
mente  by  will,  descend  in  equal  shares  to 
his  children." 

"(2258)  Sec.  20.  If  the  intestate  leave  no  Is- 
sue, the  whole  of  the  estate  shall  go  to  his 
wife;  and  if  be  leave  no  wife  nor  Issue, 
the  whole  of  his  estate  ahall  go  to  his 
parents. 


"(2250)  Sec.  21.  If  one  of  his  parento  b» 
dead,  the  whole  of  the  estate  shall  go  to  the 
surviving  parent;  and  if  both  parents  be- 
dead,  it  shall  be  disposed  of  in  the  same  man- 
ner as  If  they,  or  either  of  them,  had  out- 
lived the  Intestate  and  died  in  the  posses- 
sion and  ownership  of  the  portion  thus  fall- 
ing to  their  share  or  to  either  of  them,  and 
so  on  through  ascending  ancestors  and  their 
Issue." 

"(2266)  Sec.  28.  All  the  provisions  hereinbe- 
fore made  in  relation  to  the  widow  of  a 
deceased  husband,  shall  be  applicable  to- 
the  husband  of  a  deceased  wife.  Each  Is 
entitled  to  the  same  rights  or  portion  In 
the  estate  of  the  other,  and  Ulse  interest  shall 
in  the  same  manner  descend  to  their  re- 
spective heirs.  The  estate  of  dower  and  by 
curtesy  are  abolished. 

"(2267)  Sec.  29.  Children  of  the  haU  blood 
shall  inherit  equally  with  children  of  the 
whole  blood.  Children  of  a  deceased  parent 
Inherit  in  equal  proportions  the  portion  their 
father  or  mother  would  have  inherited.  If 
living." 

The  question  is  as  to  the  proper  construc- 
tion of  the  foregoing  statutes,  so  fftr  as  they 
apply  to  the  facts  in  this  case.  The  assign- 
ments of  error  can  be  considered  together. 

The  court  below  having  found  for  the  de- 
fendant, the  appellanto  present  the  single 
question  involved,  in  a  double  aspect,  as 
follows:  "Old  the  defendant,  under  the 
facts,  inherit  the  half  interest  in  the  prop- 
erty of  the  deceased  whld :  is  claimed  by  the 
plaintiffs?  To  put  it  in  another  way,  Eklitb 
Abner  died  intestate,  leaving  surviving  her 
no  husband  nor  descendants;  and,  both  her 
parente  being  dead  at  the  time  of  her  death, 
did  her  half-brother  by  a  common  father 
take  all  of  the  real  property  she  died  seised 
of,  or  only  an  undivided  one-half  thereof?" 
It  seems'  to  be  conceded  that  tbci  supreme 
court  of  Kansas  has  net  direotlr  passed 
upon  the  question  presented,  and  their  stat- 
ute is  somewhat  different  ttan  any  other 
state  to  which  our  attsBtioa  baa  imat  oslled. 
The  appellants  cits  the  Iowa  esse  of  Lesb 
V.  Lash,  10  N.  W.  803,  as  a  oenstraetiDn  at 
a  similar  statute  but  tibe-  pcavialen  of  Qie 
Iowa  Code  which  that  couit  is  oensidsring  is 
as  follows:  "Where  &  person  dies  inteatate. 
without  issue,  and  both  paroata  are  dead. 
the  portion  which  mrould  b»ve  fallen  to  tbdr 
share,  if  they  liad  been  living,  ahall  be  dis- 
posed of  in  the  same  manner  aa  If  ttiay  bad 
outlived  the  intestate,  and  diad  in  the  pos- 
session and  ownership  of  the  portton  thus 
faUhig  to  theb-  ahare."  Code,  t  24S7.  The 
Kansas  statute,  it  will  be  obeerred.  differs 
somewhat  from  the  foregoing.  It  is  as  fol- 
lows: "(2259)  Sec.  21.  If  one  of  his  parents 
be  dead,  the  whole  of  the  estate  shall  go  to 
the  surviving  parent;  and  U  both  parents 
be  dead.  It  shall  be  disposed  of  In  the  same 
manner  as  if  they,  or  efthcr  of  them,  had 
outlived  the  intestate  and  died  la  the  pos- 
session and  ownorahip  of  the  portion  thus 
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tailing  to  their  share  or  to  either  of  them, 
and  80  on  tliroiigh  ascending  ancestors  and 
their  issue."  The  supreme  court  of  Kansas 
has  decided  in  a  number  of  cases  that  heir- 
ship depends  entirely  upon  the  statute,  and 
where  parents  Inh^it  from  their  children, 
the  husband  and  wife  being  heirs  of  each 
other,  they  succeed  to  the  property  of  each 
other,  and,  in  tracing  heirship  and  determin- 
ing who  are  the  heirs  of  their  children,  it 
makes  no  difference  whether  the  relation  of 
husband  and  wife  exists  at  the  time  of 
descent  cast  In  the  case  at  bar  both  parents 
were  dead  long  prior  to  the  death  of  the  in- 
testate, but  the  husband  surrlTed  the  wife. 
The  statute  says  if  one  of  the  parents  be 
dead  the  property  goes  to  the  surviving 
parent,  but  if  both  be  dead  "It  shall  be  dis- 
posed of  in  the  same  manner  as  If  they,  or 
either  of  them,  had  outlived  the  intestate 
and  died  in  the  possession  and  ownership  of 
the  portion  thus  falling  to  their  share  or  to 
either  of  them."  Now,  when  both  are  dead. 
If  It  Is  to  be  disposed  of  "in  the  same  manner 
as  if  they  or  either  of  them  had  outlived  the 
intestate,"  why  does  it  not  go  to  the  surviv- 
ing parent,  the  same  as  If  one  had  been  alive 
at  the  death  of  the  Intestate?  It  seems  to  ua 
that  the  use  of  the  words  "they  or  either  of 
them  had  outlived  the  Intestate"  contem- 
plates a  survivor;  otherwise  the  words  "or 
either  of  them"  are  meaningless  In  the  stat- 
ute. The  resurrection  of  the  dead  parents  by 
this  statute  in  order  to  trace  heirship  is  a 
fiction,  but,  when  resurrected,  do  they  not 
Inherit  and  transmit  to  their  heirs  the  same 
as  if  they  were  living?  And  the  mother 
of  the  Intestate  having  died  without  other 
heirs  than  the  intestate  and  her  husband, 
when  she  is  resurrected  for  the  purpose  of 
inheriting  from  the  intestate,  having  no 
heirs  surviving  but  the  husband,  does  he  not 
take  all  her  property,  and  thus  the  defend- 
ant In  this  case  inherit  from  his  father  all 
of  the  property  of  which  the  Intestate  died 
seised?  Black  on  Interpretation  of  Statutes 
(page  83),  says:  "In  giving  construction  to 
a  statute,  the  courts  are  bound.  If  it  be  pos- 
sible, to  give  effect  to  all  Its  several  parts. 
No  sentmee,  clause,  or  word  should  be  con- 
strued as  unmeaning  and  surplusage  if  a 
construction  can  be  legitimately  found  which 
will  give  force  to  and  preserve  all  the  words 
of  the  statute.'  The  Iowa  statute  is  so  very 
different  thatwe  do  not  think  it  Is  authority 
In  the  construction  of  the  statute  under  con- 
sideration. 

It  Is  contended  by  appellee  that  8eot< 
29,  whicli  is  as  folk>ws:  "(2267)  Sec.  29. 
Children  of  the  half  blood  shall  inherit  equal- 
ly with  children  of  the  whole  blood.  Chil- 
dren of  a  deceased  parent  inherit  In  equal 
proportions  the  portion  their  father  or  mother 
would  have  inherited,  if  living,"— also  sus- 
tains the  findings  and  judgment  of  the  court 
below  in  his  decision  In  this  case.  What  is 
meant  by  this  provision?  "There  never  is  a 
cUld,  In  the  sense  of  offspring,  that  Is  of 


the  half  blood.  If  a  man  wefe  to  get  ebtt- 
dren  by  two  women,  all  the  children  would 
have  the  same  amount  of  his  blood,  and,  so 
far  as  he  is  concerned,  are  children  of  the 
whole  blood.  The  children  by  the  first  wo- 
man, so  far  as  the  woman  is  concerned,  are 
children  of  the  whole  blood;  and,  so  far  as 
the  second  woman  is  concerned,  they  are  not 
of  the  blood  at  all;  and  so  of  the  second 
woman's  children.  With  reference  to  each 
other,  the  children  of  the  first  woman  are 
children  of  the  whole  blood.  With  reference 
to  the  children  of  the  second  woman,  the 
children  of  the  first  woman  are  of  the  half 
blood."  It  occurs  to  us  that  the  legislature 
used  this  expression  to  indicate  people  relat- 
ed by  the  half  blood,  and  that  It  means  what 
It  says,— that  "children  of  the  half  blood 
shall  Inherit  equally  with  children  of  the 
whole  blood,"— and.  that,  as  applied  to  the 
case  at  bar,  it  means  that  the  defendant* 
being  of  the  half  blood  of  the  intestate,  In- 
herits from  her  the  same  as  he  would  If 
he  was  her  brother  by  the  whole  blood. 

We  are  of  the  opinion  that  the  Judgment 
of  the  court  below  was  correct,  and  it  is 
therefore  afilmied. 


FIDB1.ITY  &  CASUALTY  CO.  v.  BEOWN. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
25,  1902.) 

ACCIDBNT  INSURANCE  —  DBATH  —  NOTICB  — 
COSTS— NONRHSIDENCB  — AFFIDAVIT  —  BVW- 
FICIENCT  -  DISMISSAL  —  MOTION  —  DEMUE- 
RER  —  TRIAL  —  WAIVER  OF  OBJECTION  — IN- 
STRUCTIONS. 

1.  Aiitdarits  embodied  in  the  record,  but  not 
embraced  in  the  bin  of  exceptiona,  will  be  strick- 
en on  motion. 

2.  A  statement  In  defendant's  motion  for  a 
bond  for  costs  that  since  the  commencement  of 
the  action  plaintiff  had  become  a  nonresident 
was  an  admiseton  tiiat  plaintiff  waa  a  resident 
at  the  time  the  sait  was' began. 

3.  Where  thei  complaint  alleged;  that  plaintiff 
was  a  resident,  and  defendant,  by  filing  a  mo- 
tion alleging  that  plaintiff  iiad  since  become  a 
nonresident,  indirectly  admitted  that  plaintiff 
was  a  resident  at  thatine  the  complaint  was 
filed,  the  burden  at  pvorlng.  nansesidence  waa 
on  the  defendant. 

4.  An  affidavit,  accompanyifag  a  motion  for  a 
bond  for  costs,  statfug  that  plaintiff  bad  re- 
moved, and  "rMides  in  the  state  of  Texas,  and 
does  not  neside  in.  the  Indian.  Territmy,"  stated 
but  a  conclnsion,  and  waa  not  sufSdent  proof  of 
nonresidence. 

6.  Where  defendant  moved'  fbr  a  bond  for 
costs,  and  the  raetioot  was  overraled,  and  he 
did  not  then  move  for  dismissal  for  want  of 
such  bond,  he  waived  the»requirement  of  the 
statute  providing  that  an  action  where  sncb 
bond  Is  required  and  has  not  been  given  shall 
be  dismissed  on  motion  of  thn  defendant  at  any 
time  before  judgment. 

6.  A  refusal  to  consider  a  demurrer  is  in  ef- 
fect to  overrule  it,  and  is  not  error,  unless  tli» 
demnrrer  should  have  be^i  sustained. 

7.  An  insurance  policy  provided  that  "inme- 
diate  notice  must  be  given  of  any  accident  and 
injury  for  which  a  claim  is  to  be  made,  with 
full  particulars  thereof.  Affirmative  proof  of 
death,  or  loss  of  limb  or  of  sight,  or  of  duration 
of  disability,  must  also  be  furnished  within  tw» 
months  from  time  of  death  or  loss  of  limb,"  etc 
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Beld,  that  a  eomplaliit  alleging  no  notice  of  the 
accident  until  immediatdy  after  death  was  snffl- 
cient. 

8.  An  insured  did  not  notify  the  insurance 
compan;  of  an  accident,  but  the  company  ac- 
quired knowledge,  and  their  phyaidan  examined 
insured,  securiug  a  statement  as  to  the  accident, 
and  condition  of  the  insured.  After  his  death 
the  beneficiary  brought  suit,  and  the  company, 
in  its  amended  answer,  did  not  mention  the 
failure  to  give  notice  of  the  accident  Held 
that,  if  such  notice  were  reauisite,  objection 
made  after  withdrawing  the  pleadings  for  that 
purpose  came  too  late. 

0.  The  defense  of  nu  accident  insurance  com- 
pany was  that  the  death  of  the  insured  did  not 
result  solely  froifi  the  accident  alleged.  In- 
structions were  giren  calling  the  attention  of 
the  jury  to  the  provisions  of  the  policy  that, 
to  warrant  recovery  for  -death,  it  must  result 
from  the  injuries,  independent  of  ail  other 
causes,  and  that  the  insurance  did  not  cover 
"injuries,  fatal  or  otherwise,  effected  by,  or  re- 
sulting directly  or  indirectly  from,  sunstrolces, 
*  *  *  or  any  disease  or  bodily  infirmity,"  and 
that  the  burden  of  proof  was  on  the  plaintiff  to 
establied)  the  allegations  of  the  complaint. 
Held,  that  the  issues  were  fairly  presented. 

Appeal  from  the  United  States  court  for  the 
Southern  district  of  the  Indian  Territory,  be- 
fore Justice  Hosea  Townsend,  February  11, 
IflOl. 

Action  by  Mrs.  B.  O.  Brown  against  the 
Fidelity  &  Casnalty  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  appellee,  Mrs.  E.  C.  Brown,  filed  her 
complaint  against  the  Fidelity  &  Casnalty 
Company,  of  New  York,  in  the  United  States 
court  at  Ardmore,  alleging  that  on  the  25th 
(lay  of  November,  1896,  the  defendant,  in  con- 
sideration of  the  sum  of  $20  paid  by  John 
L.  Brown,  husband  of  the  plaintiff,  delivered 
to  the  said  John  L.  Brown  a  policy  of  in- 
surance (No.  381,504)  for  the  sum  of  $2,000, 
whereby  It  insured  the  said  John  L.  Brown 
for  the  period  of  12  months,  beginning  on  the 
said  25th  day  of  November,  189C,  In  the  said 
sum  of  $2,000,  against  bodily  injuries  sua-^ 
tained  through  external,  violent,  and  acciden- 
tal means,  as  follows:  That  is  to  say,  If  death 
should  result  within  90  days  from  such  inju- 
ries, Independently  of  all  other  causes,  said 
company  agreed  and  bound  itself  to  pay  to 
the  plaintiff  the  sum  of  $2,000.  Plaintiff  fuiv 
ther  alleged  two  renewals,— one  on  the  IStb 
day  of  November,  1897,  for  one  year  from 
the  25tb  day  of  November,  1897,  and  renewal 
therefrom  from  the  25th  day  of  November, 
1898,  for  one  year,  A  copy  of  the  policy  was 
attached  to  the  complaint,  as  also  were  the 
renewal  receipts,  and  made  exhibits.  Plain- 
tiff further  alleged  that  on  "about  the  15th 
tlay  of  April.  1899,  to  the  town  of  Davis,  In  the 
Southern  district  of  the  Indian  Territory,  the 
said  John  L.  Brown,  while  engaged  In  bis 
regular  occupation  of  brlcli  and  stone  con- 
tractor and  mason,  was  accidentally  and  vio- 
lently injured  under  the  circumstances  follow- 
ing: By  the  falling  of  a  stone  of  great  weight 
the  distance  of  about  two  feet,  which  said 
stone  was  then  and  there  being  used  by  the 
said  John  L.  Brown  to  his  business  as  afore- 


said on  the  foundation  of  a  certain  stone 
buUdtog  situated  to  the  said  town  of  Davis, 
and  which  said  stone  came  in  violent  conflict 
with  the  left  leg  of  the  said  John  L.  Brown, 
and  seriously  woundtog,  bruising,  and  tojuring 
the  said  John  Li.  Brown,  and  from  which  said 
woimds,  bruises,  and  Injuries,  and  from  no 
other  cause,  there  developed  a  certato  dan- 
gerous and  deadly  disease,  viz.,  septic  polsoti, 
from  which,  and  as  a  direct  result  of  which, 
said  John  L.  Brown  died  on  the  22d  day  of 
May,  1899,  within  ntoety  days  from  the  date 
he  was  accidentally  Injured,  as  aforesaid. 
And  Immediately  thereafter  the  plaintiff  here- 
in made  proofs  of  death  of  the  said  John  L>. 
Brown,  and  the  cause  thereof,  to  the  defend- 
ant, at  its  home  office,  to  the  city  of  New 
York,  to  the  state  of  New  York,  to  accord- 
ance with  the  terms  and  conditions  of  said 
insurance  policy  as  aforesaid."  Then  follow- 
ed the  allegation  that  the  defendant  had  failed 
to  pay  the  said  $2,000,  though  often  requested 
so  to  do.  It  was  alleged  in  said  complaint 
that  the  plaintiff  was  a  resident  of  the  IndUn 
Territory.  On  the  29th  day  of  January,  1901, 
the  defendant  filed  its  motion  to  require  the 
plaintiff  to  give  bond  for  costs  to  the  action; 
said  motion  being  supported  by  the  affidavit 
of  S.  T.  Bledsoe,  one  of  the  defendant's  at- 
torneys, allegtog  that  the  idalntlff  had,  since 
the  Institution  of  the  suit,  removed  from  the 
Indian  Territory,  and  then  resided  in  the 
state  of  Texas,  and  was  not  a  resident  of  the 
Indian  Territory.  The  hearing  of  said  mo- 
tion was  passed  imtli  the  6th  day  of  Feb- 
ruary, 1901,  and,  when  the  same  came  on 
to  be  heard.  It  was  overruled  by  the  court. 
Thereafter,  on  the  11th  day  of  February,  1901. 
the  plaintiff  filed  with  the  clerk  the  affidavits 
of  Mrs.  E.  C.  Brown,  Zack  Thompson,  S.  P. 
Stanford,  Ed  Nelson,  Jerry  McCluskey,  O.  L. 
Gibson,  and  L.  C.  Parker  touching  her  own 
declarations  about  her  residence.  These  affi- 
davits were  not  incorporated  in  the  bill  of 
exceptions.  The  defendant  has  filed  a  motion 
to  this  court  to  strike  from  the  record  the 
above  affidavits.  Thereafter  the  defendant,  by 
permission  of  the  court,  withdrew  its  original 
and  amended  answers,  and  filed  its  demurrer 
to  the  plaintiff's  complaint,  but  the  coiut  re- 
fused to  consider  the  same  or  pass  upon  It 
On  the  11th  day  of  February,  1901,  the  de- 
fendant filed  its  amended  answer  to  this  cause, 
wherein  It  admitted  that  platotiff  was  a  citi- 
zen of  the  United  States,  but  denied  that  she 
was  a  resident  of  the  Southern  district  of  the 
Indian  Territory,  and  admitted  that  defendant 
was  a  corporation  duly  and  legally  tocorporat- 
ed  under  and  by  virtue  of  the  laws  of  the 
state  of  New  York.  The  defendant  admitted 
the  Issuance  of  the  policy  on  the  25th  day  of 
November,  1896,  the  payment  of  the  pre- 
miums, and  the  Issuing  of  the  renewal  certifi- 
cates, but  denied  that  said  policy  was  ever 
to  fidl  force  or  binding  upon  the  defendant, 
for  the  reason  that  the  warranties  and  repre- 
sentations made  and  contained  In  the  applica- 
tion upon  which  said  policy  was  Issued  and 
.gitized  by  VjOC, 
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,  renewed  flom  year  to  year  were  false,  and, 
being  false  and  fraudulent.  Invalidated  said 
policy,  and  the  same  was  therefore  never  In 
fnll  force  and  effect.  And  all  of  the  other  al- 
l^atlona  of  the  complaint  were  denied.  And 
further  answering,  defendant  alleged  that 
death  did  not  result  from  the  said  injury  in- 
dependently of  all  other  causes,  but  that  the 
same  was  due  to  an  Injury  received  prior  to 
said  date,  and  to  the  physical  condition  of  the 
said  John  L.  Brown,  and  to  the  existing  dis- 
eased condition  of  the  left  leg  of  the  said  John 
L.  Brown,  and  of  the  diseased  condition  of 
the  blood  of  the  said  Brown,  and  of  the  dis- 
eased condition  of  the  bone  of  the  leg  of  the 
said  Brown,  and  to  other  existing  diseases 
and  bodily  inflrmltles,  all  of  which  contributed 
directly  and  Indirectly,  and  In  part,  if  not 
wholly,  to  the  death  of  the  said  John  Ia 
Brown.  Defendant  further  denied  that  plain- 
tiff made  proper  proof  of  the  death  of  the  said 
John  L.  Brown,  in  accordance  with  the  con- 
ditions of  the  policy.  The  cause  was  then 
tried,  resulting  in  a  Judgment  In  favor  of  the 
plaintiff  for  the  amount  sued  for.  A  motion 
for  a  new  trial  was  filed  and  overruled,  and 
the  canse  regularly  appealed  to  this  court. 

Ledbetter  &  Bledsoe,  for  appellant  H.  W. 
Fielding,  Henry  M.  Furman,  and  C.  Lk  Her- 
bert, for  appellee. 

CLAYTON,  J,  (after  stating  the  facts).  The 
first  assignment  of  error,  as  set  out  in  appel- 
lant's brief,  is:  "The  court  erred  In  overrul- 
ing the  motion  of  the  defendant  to  require 
the  plalntlfr  to  give  a  bond  for  costs,  as  re- 
quired by  law.'  The  motion  filed  in  the  court 
below  is  as  follows:  "Comes  now  the  defend- 
ant, the  Fidelity  &  Casualty  Company,  and 
moves  the  court  to  require  the  plaintiff  to 
give  a  cost  bond  for  all  costs,  because  since 
the  previous  trial  of  this  cause  the  plaintiff 
has  removed  to,  and  is  now  residing  in,  the 
city  of  Ft  Worth,  in  the  state  of  Texas,  and 
docs  not  reside  In  the  Indian  Territory."  This 
motion  was  sworn  to  by  Mr.  Bledsoe,  one  of 
the  attorneys  for  the  defendant  The  motion, 
wlt:-jut  further  proof,  was  overruled  by  the 
court,  and  exception  saved.  Five  days  there- 
after. It  seems,  the  plaintiff  filed  a  number 
of  affidavits  in  response  to  the  motion.  These 
affidavits  are  not  embraced  in  the  bill  of  ex- 
ceptions, but  are  embodied  In  the  record  prop- 
er. There  is  a  motion  pending  here  to  strike 
them  from  the  record  because  they  are  not 
contained  In  the  bill  of  exceptions.  This  mo- 
tion must  be  sustained,  because  they  could 
only  be  made  a  part  of  the  record  through  the 
Instrumentality  of  a  bill  of  exceptions,  and 
therefore  the  action  of  the  court  below  in  over- 
ruling the  motion  for  a  cost  bond  must  be  de- 
cided without  any  reference  to  the  plaintiff's 
affidavits. 

The  statement  of  the  motion  that  plaintiff 
bad  become  a  nonresident  after  the  com- 
mencement of  the  suit  is  an  admission  that 
she  was  a  resident  at  the  time  the  suit  was 


instituted.  The  complaint  alleged  it,  and  the 
burden  of  proof,  therefore,  to  show  that  she 
had  afterward  become  a  nonresident,  was  up- 
on the  defendant  The  only  evidence  ottered. 
by  defendant  to  overcome  the  prima  facie 
case  of  the  plaintiff  was  an  ex  parte  affidavit 
of  one  of  its  counsel  made  in  support  of  the 
motion.  The  court  evidently  considered  this 
single  supporting  affidavit  not  sufficient  to 
overcome  plaintiff's  prima  facie  case,  and,  If  we 
were  allowed  to  consider  the  affidavits  made 
in  response  to  the  motion,  we  could  easily  de- 
termine that  the  court's  judgment  was  cor- 
rect Upon  an  examination  of  the  affidavit 
In  question  (that  of  defendant's  counsel),  it 
will  be  seen  that  the  affiant  testifles  to  noth- 
ing but  a  conclusion.  The  motion  alleges  that 
"plaintiff  has  removed  to,  and  is  now  residing 
In,  the  state  of  Texas,"  and  that  is  the  fact 
sought  to  be  proven;  and  this  witness  testifles 
only  that  the  facts  stated  are  true.  How  he 
knows  it,  the  facts  upon  which  he  bases  his 
conclusion,  whether -or  not  he  has  seen  her  in 
the  state  of  Texas,  and,  if  ao,  under  what  clr- 
cumatancea,  are  not  stated.  The  coiurt  can- 
not know  from  such  a  statement  whether  or 
not  the  affiant  knew  It  from  his  own  observa- 
tion or  from  hearsay;  nor  can  it  discover 
whether  or  not  the  facts  from  which  the  af- 
fiant draws  his  conclusion  that  plaintiff  was  .1 
resident  of  Texas  would  be  sufficient  In  thu 
mind  of  the  court  or  in  law,  to  make  her  so. 
The  affidavit  is  but  a  verification  of  the  mo- 
tion. The  law  requires  proof,  and  the  mere 
sworn  statement  that  the  conclusion  sought 
to  be  established  is  true  is  not  the  proof 
which  the  law  requires.  As  the  case  stood, 
there  was  presented  to  the  court,  by  a  verified 
motion,  a  question  for  Its  decision,  with  the 
burden  of  proof  on  the  party  making  the  mo- 
tion, without  any  sufficient  or  legal  proof  to 
support  it.  Besides,  no  motion  was  filed  by 
the  defendant  either  before  or  after  the  over- 
ruling of  the  motion  for  cost  bond,  to  dismiss 
the  case  because  of  the  want  of  such  bond. 
The  statute  provides  that  "an  action  In  which 
a  bond  for  costs  is  required  by  the  last  sec- 
tion, and  has  not  been  given,  shall  be  dismiss- 
ed on  the  motion  of  the  defendant  at  any 
time  before  judgment,  unless  In  a  reasonable 
time  to  be  allowed  by  the  court  after  the  mo- 
tion is  made  therefor  such  bond  is  filed,  secur- 
ing all  past  and  future  costs;  and  the  action 
shall  not  be  dismissed  or  abated  if  a  bond  for 
costs  is  given  in  such  time  as  the  court  may 
allow."  The  failure  of  the  defendant  to  move 
to  dismiss  for  the  reasons  set  out  in  his  mo- 
tion must  be  taken  as  a  waiver  of  the  re- 
quirement of  the  statute,  for  the  statute  only 
authorizes  the  court  to  dismiss  for  such  cause 
on  motion  of  the  defendant  The  court  did 
not  err  In  overruling  the  motion. 

The  second  specification  of  error  Is:  "The 
court  erred  in  refusing  to  consider  the  demur- 
rer of  the  defendant  to  the  plaintiff's  com- 
plaint after  permitting  the  defendant  to  with- 
draw all  of  its  pleadings  and  file  said  demur- 
rer." We  think  that  the  effect  of  the  refusal 
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of  tbe  court  to  hear  and  decide  tbe  defend- 
ant's demurrer  Is  the  same  ai  If  It  bad  beard 
and  OTerroled  It,  and,  therefore,  if  the  de- 
murrer should  jiacrB  been  soatalned  upon  a 
bearing,  the  court  waa  In  error;  otherwise  no 
error  has  been  committed  of  which  the  de- 
fendant can  complain. 

The  demurrer  Is  as  follows: 

"Comes  now  tbe  defendant,  and  demurs  to 
plaintUTs  complaint,  and  says  the  same  Is  in- 
sufficient and  constitutes  no  cause  of  action 
against  this  defendant.  For  special  demurrer, 
defendant  says  that  plaintUIs  do  not  allege 
that  they  gave  the  notice  referred  to  In  para- 
graph 11  of  complaint  of  plaintiff,  and,  in  the 
absence  tbereof,  this  claim  would  be  forfeit- 
ed, and  she  would  not  be  entitled  to  veeoYer." 

The  paragraph  of  tbe  complaint  demurred 
to  is  as  followB: 

"The  said  John  Xj.  Brown  died  on  the  23d 
day  of  May,  1880,  within  ninety  days  from 
the  date  he  was  accidentally  injured;  and 
immediately  thereafter  the  plaintiff  hei^n 
mnde  proofs  of  the  death  of  the  said  John  L. 
Brown,  and  tbe  cause  thereof,  to  the  defoid- 
ant,  at  Its  home  office,  In  tbe  city  of  New 
York,  In  the  state  of  New  York,  in  accord- 
ance with  the  terms  and  conditions  of  said 
Insurance  policy  as  aforesaid." 

Tbe  eleventh  condition  of  tbe  bisurance 
policy  is  as  follows: 

"(11)  Immediate  written  notice  must  be 
given  tbe  company,  at  New  York  City,  .of  any 
accident  and  Injury  for  which  a  claim  is  to 
be  made,  with  full  particulars  tbereof,  and 
full  name  and  address  of  the  assured.  Af- 
flrmative  proof  of  death,  or  loss  of  limb  or  of 
Might,  or  of  duration  of  disability,  must  also 
be  furnished  to  the  company  within  two 
months  from  time  of  death,  or  loss  of  limb 
or  of  sight,  or  of  the  termination  of  disabili- 
ty. Le{^  proceedings  for  recovay  hereun- 
der may  not  be  brought  till  after  three 
months  from  date  of  filing  proofs  at  tbe 
company's  home  office,  nor  brought  at  all  un- 
less begun  within  six  months  from  the  time 
of  death,  loss  of  limb  or  sight,  or  the  termi- 
nation of  disability.  Olaims  not  brought  in 
accordance  with  the  provisions  of  this  clause 
will  be  forfeited  to  the  company." 
*The  complaint  alleges  no  notice  of  the  ac- 
cident until  immediately  after  the  death  of 
the  Insured;  and  the  question  here  presented 
Is,  at  tbe  suit  of  the  benefldary,  in  case  of 
tbe  death  of  the  Insured,  Is  immediate  notice 
of  tbe  accident  necessary,  by  tbe  terms  ot 
tbe  policy,  or  Is  'Immediate  proof  of  the 
death  and  tbe  causes  thereor'  sufficient?  It 
must  be  conceded  that  "proof  of  the  death 
ana  the  causes  thereof  Includes  notice  of 
tbe  death  and  tbe  causes  thereof.  This 
question,  arising  out  of  the  construction  of 
a  policy  almost  Identical  with  tbe  one  before 
us.  was  passed  upon  by  the  United  States 
drcuft  court  Of  appeals  for  the  Eighth  cir- 
cuit In  the  case  of  Association  v.  Smith,  29 
O.  O.  A.  223.  85  Fed.  401,  40  L.  B.  A.  6SS,  In 
-vhlch  tbe  court  say:    "The  Western  Com- 


mercial Travelers'  AMoclatlon,  the  plalntK 
In  error,  has  sued  out  a  writ  to  reverse  a 
Judgment  against  It  upon  a  certificate  of  In- 
surance against  accident  which  it  issued  to 
Freeman  O.  Smith,  one  of  Its  members,  for 
the  benefit  of  Sarah  I.  Smith,  the  defendant 
in  error.  A  Jury  was  waived,  the  court  tried 
the  case  and  made  a  special  finding  of  tlie 
facta,  and  the  error  assigned  Is  that  the 
facts  found  do  not  support  the  Judgment. 
(1)  because  they  show  that  Immediate  notice 
of  the  accident  or  lojnry  was  not  given  to 
the  association,  as  required  by  the  policy; 
and  (2)  because  they  fail  to  show  that  tbe 
death  of  tbe  member  was  produced  by  'bodi- 
ly Injuries  effected  by  external,  violent,  and 
accidental  means.'  These  are  the  facts  rela- 
tive to  the  two  questions  thus  raised  wblcfa 
appear  from  the  pleadings  and  the  findings: 
The  certificate  upon  which  the  suit  is  based 
secured  to  tbe  member.  Freeman  O.  Smith, 
Indemnity  In  various  amounts  for  total  disa- 
bility, for  the  loss  of  an  arm  or  a  leg  or  one 
arm  and  one  leg,  and  for  the  loss  of  botb 
arms  or  both  legs,  by  accident;  and  it  also 
secured  to  his  beneficiary,  the  defendant  In 
error.  Indemnity  for  bis  death,  produced  by 
bodily  injuries  effected  by  external,  violent, 
and  accidental  means  alone.  It  contained 
this  provision:  'In  the  event  of  any  accldoit 
or  injury  for  which  any  claim  shall  be  made 
under  this  certificate,  <»■  In  case  of  death 
resulting  therefrom,  Immediate  notice  shall 
be  given  in  writing,  addressed  to  the  secre- 
tary at  St.  Louis,  Missouri,  stating  tbe  full 
name  and  address  of  the  member,  number  of 
certificate,  occupation,  and  name  and  ad- 
dress of  attending  physician,  with  full  par- 
ticulars of  the  accident  or  injpry,  and  failure 
to  give  such  notice  shall  Invalidate  all  claim 
under  the  certificate;  and  unless  direct  and 
affirmative  proof  of  the  death  or  duration  of 
total  disability  shall  be  furnished  the  associa- 
tion within  ninety  days  from  the  happening 
of  such  accident  as  per  forms  of  proof  fur- 
nished, and  questions  prepared  on  same  by 
the  board  of  directors  of  the  association,  then 
all  claims  under  this  certificate  shall  be  waiv- 
ed and  forfeited  to  the  association.'  In  the 
latter  part  of  August,  1896,  while  the  certifi- 
cate was  In  force.  Freeman  O.  Smith,  who 
was  a  strong  and  healthy  man,  commenced 
wearing  a  pair  of  new  shoes.  About  Septem- 
ber 6,  1805,  the  friction  of  one  of  tbe  shoes 
against  one  of  bis  feet,  unexx>ectedly  and 
without  design  on  his  part,  produced  an 
abrasion  of  the  skin  of  one  of  his  toes.  He 
gave  the  abrasion  reasonable  attention,  but 
it  nevertheless  caused  blood  poisoning  about 
September  28,  1895,  wblch  resulted  In  bis 
death  on  October  3,  1895.  Nelthw  the  de- 
ceased nor  the  defmdant  In  oror  gave  any 
notice  of  this  accident  or  Injury  to  the  asso- 
ciation before  his  death,  but  within  a  reason- 
able time  thereafter  due  notice  thereof,  and 
of  her  claim  under  the  certificate,  was  given 
to  the  association  by  the  defendant  In  error. 
The  agreement  of  ttie  parties  was  that  the 
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fall  are  to  give  the  notice  required  by  this  cer- 
tificate should  Invalidate  all  claim  nnder  It, 
and  there  can  be  no  question  but  that  the 
eervlce  of  this  notice  was  a  condition  prece- 
■dent  to  the  enforcement  of  any  such  claim. 
Insurance  Co.  v.  Kyle,  11  Mo.  278,  289,  49 
Am.  Dec.  74;  McCuUongh  t.  Insurance  Co., 
113  Mo.  606,  21  S.  W.  207;  McFarland  v.  As- 
sociation, 124  Mo.  204,  27  S.  W.  436.  The 
real  question  here  la,  therefore,  what  was 
the  notice  exacted  of  the  beneficiary  by  the 
contract,  and  when  was  it  to  be  given?  The 
agreement  was  that  'In  the  event  of  any  acci- 
dent or  Injury  for  which  any  claim  shall  be 
made  under  this  certificate,  or  in  case  of 
-death  resulting  therefrom,  immediate  notice 
«hall  be  given.'  In  the  Interpretation  of  this 
ftroTlslon,  the  fact  must  be  borne  in  mind 
that  all  claims  under  this  contract  for  acd- 
4lentB  and  Injuries  which  do  not  result  In 
death  accrue  to  the  member  himself.  The 
beneficiary  of  the  death  loss  has  no  Interest 
in  them.  It  is  only  in  a  case  In  which  death 
results  from  an  accident  or  injury' that  any 
-claim  in  favor  of  the  defendant  in  error 
arises.  In  the  nature  of  things,  she  cannot 
know  whether  she  will  have  a  claim  until 
the  member  whose  life  is  insured  for  her 
benefit  is  dead.  Must  she  give  notice  of  the 
accident  or  injury  on  account  of  which  her 
claim  may  arise  before  she  knows  whether 
or  not  it  will  ever  come  into  existence?  A 
provision  which  exacts  such  a  notice  should 
be  plain,  clear,  and  unambiguous.  Forfei- 
tures are  not  favored  in  the  law,  and  a 
strained  and  unnatural  construction  must  not 
be  given  to  this  contract  In  order  to  Impose 
one  here.  A  stipulation  could  have  easily 
l)€en  drawn  which  would  have  plainly  Impos- 
-ed  upon  this  beneficiary  the  duty  of  giving 
such  a  notice.  If  this  contract  had  simply 
omitted  the  words,  'or  in  case  of  death  re- 
sulting therefrom,'  and  had  provided  that, 
'In  the  event  of  any  accident  or  injury  for 
which  any  claim  shall  be  made  under  this 
certificate,  notice  of  such  accident  or  injury 
shall  be  given  immediately  after  It  happens,' 
there  would  have  been  no  doubt  that  the 
beneficiary  was  required  to  notify  the  asso- 
-clation  of  the  accident  as  8o6n  as  It  occurred. 
If  it  had  required  only  that,  In  case  of 
death  resulting  from  any  accident  or  injury 
for  which  any  claim  shall  be  made  under  this 
certificate.  Immediate  notice  shall  be  given,* 
It  would  have  been  equally  certain  that  she 
was  not  required  to  give  any  notice  until  the 
death  had  supervened.  As  it  stands,  it 
seems  to  us  to  be  intended  to  provide  two 
different  classes  of  notices  for  the  two  class- 
«8  of  actions,— one  an  immediate  notice  of 
the  accident  or  injury  which  does  not  result 
in  death;  the  other,  an  Immediate  notice  of 
the  death  which  results  from  such  an  ac(d- 
-dent  or  Injury,  to  be  given  by  the  beneficiary 
as  soon  as  It  occurs.  If  this  is  not  the  cor- 
rect construction  of  the  provision,  the  words 
'or  in  case  of  death  resulting  therefrom'  are 
vrithout  significance  or  effect,  because  the 


stipulation,  without  those  words,  would  re- 
quire the  beneficiary  of  a  death  loss  to  give 
notice  of  the  accident  or  injury  Immediately 
after  It  occurred.  •  •  •  When  the  provi- 
sion, 'In  the  event  of  any  accident  or  Injury 
for  which  any  claim  shall  be  made  under  this 
certificate,  or  in  case  of  death  resulting  there- 
from, Immediate  notice  shall'  be  given,'  is 
read  in  the  light  of  the  events  to  which  it 
refers,  and  of  the  relation  of  the  parties  to 
the  contract  to  each  other,  its  natural  and 
obvious  meaning  is  that,  in  the  event  of  any 
accident  or  injury  which  shall  not  result  in 
death.  Immediate  notice  of  such  accident  or 
injury  shall  be  given,  or,  in  the  case  of  death 
resulting  from  any  such  accident  or  Injury, 
Immediate  notice  of  such  death  shall  be  giv- 
en, because  in  the  one  case  it  is  the  Injury, 
and  in  the  other  it  is  the  death,  which  condi- 
tions the  existence  of  the  claim.  The  con- 
clusion Is  that  this  certificate  required  no 
notice  of  the  accident  or  injury  to  be  given 
to  the  association  by  the  l>eneiSciary  of  the 
death  loss  before  the  death  occurred,  and  the 
due  notice  which  the  court  finds  she  gave 
immediately  after  the  death  was  a  sufficient 
compliance  with  this  stipulation  of  the  agree- 
ment." See,  also.  Cooper  v.  Association,  182 
N.  Y.  834,  80  N.  E.  833,  16  L.  R.  A.  138,  28 
Am.  St  Rep.  681;  McFarland  v.  Association 
(Mo.)  27  S.  W.  437.  Being  within  the  appel- 
late Jurisdiction  of  the  United  States  court 
of  appeals  for  the  Eighth  circuit,  the  decision 
Of  that  court  in  the  above  cited  case  of  Asso- 
ciation y.  Smith  is  conclusive  upon  us.  And 
as  the  complaint  in  this  case  does  allege  Im- 
mediate notice  after  the  death  of  the  assur- 
ed, and  the  suit  Is  brought  by  his  widow,  the 
allegation  Is  sufficient  as  against  a  demurrer. 
And  this  substantially  settles  the  tenth  speci- 
fication of  error,  which  is:  "The  court  erred 
In  refusing  to  instruct  the  Jury,  at  the  re- 
quest of  the  defendant,  that,  in  order  to  en- 
title tlie  plaintiff  to  recover  in  this  action, 
immediate  written  notice  mnst  have  been 
given  to  the  company,  at  its  ofDce  in  New 
York  City,  of  the  accident  or  injury  for 
which  this  claim  Is  made;  and,  if  yon  find 
that  said  notice  was  not  given  in  accordance 
with  paragraph  11  of  said  policy,  then  plain- 
tiff's claim  would  be  forfeited,  and  you  will 
find  for  the  defendant"  The  evidence  in  the 
case  showed  that  the  company,  prior  to  the 
death  of  the  assured,  had.  In  some  way,  no- 
tice of  the  accident.  It  sent  a  telegram  from 
its  principal  office,  In  New  York,  to  Dr.  Bogle, 
its  local  physician  and  surgeon,  directing  him 
to  see  and  examine  the  assured,  which  was 
done;  and  a  long  written  statement,  signed 
by  the  assured,  was  procured  from  him  by 
the  doctor,  relating  to  the  accident  its  causes 
and  extent  and  as  to  bis  previous  physical 
condition,  a  copy  of  which  statement  was 
sent  to  the  home  office,  and  the  statement 
was  afterwards  Introduced  In  evidence  at  the 
trIaL  An  answer  and  an  amended  answer 
were  filed.  The  original  answer  is  omitted 
from  the  record.    The  only  allusion  made  tn 

Digilizcti 


68  SOUXHWESTBBN  REPORTER. 


(Ind-T. 


the  amended  answer  to  the  want  of  notice  Is 
as  follows:  "The  defendant  further  denies 
that  plaintiff  made  proper  proof  of  the  death 
of  said  John  L.  Brown  In  accordance  with 
the  conditions  of  said  policy,  and  denies  the 
sufficiency  of  the  proof  of  said  death."  No 
mention  Is  made  of  a  want  of  notice  of  the 
accident  The  company  had  had  actual  no- 
tice of  that  In  some  way,  and  had  acted  upon 
It  to  the  full  extent  as  If  the  notice  were  reg- 
ular. After  the  filing  of  the  amended  an- 
swer, that  and  the  original  answer  were 
witlidrawn  for  the  purpose  of  calling  the  at- 
tention of  the  court  and  the  opposite  party, 
for  the  first  time,  to  the  fact  that  the  plaln- 
tlflf  had  not  given  the  company  notice  of  this 
accident.  If  this  were  required,— and  we 
bold  that  as  to  the  plaintiff  In  this  suit  It  was 
not,— It  came  too  late.  The  action  of  the  de- 
fendant upon  the  notice  It  had,  without  any 
Intimation  that  it  refused  to  pay  because  of 
the  want  of  a  notice  of  the  accident,  was  a 
waiver  of  such  notice.  May,  Ins.  (3d  £d.)  {{ 
468,  469,  and  cases  cited;  Insurance  Co.  t. 
Pendleton,  112  U.  S.  60G,  5  Sup.  Ct.  314,  28  L. 
£d.  866;  Insurance  Co.  v.  Baltimore  Ware- 
house Co.,  »3  U.  S.  527,  23  L.  R.  A.  83S;  In- 
surance Co.  V.  Gibson,  53  Ark.  501,  14  S.  W. 
672;  Insurance  Co.  v.  Brodle,  52  Ark.  11,  11 
S.  W.  1010,  4  L.  R.  A.  458;  McBrlde  v.  In- 
surance Co.,  30  Wis.  562;  Peabody  t.  Asso- 
ciaUon,  89  \Ie.  9C,  35  Atl.  1020;  Bowne  t. 
Insurance  Co.,  46  Mo.  App.  474;  Coffman  t. 
Insurance  Co.,  57  Mo.  App.  647;  Martin  t. 
Association,  61  Hun,  467,  16  N.  Y.  Supp.  279. 
For  further  citation  of  authorities  upon  this 
l>olnt,  see  3  Berrym.  Dig.  Ins.  983,  pt  8,  i 
8014  et  seq.  We  therefore  hold  that  the 
court  did  not  err  in  refusing  to  Instruct  the 
Jury  as  requested. 

All  of  the  other  specifications  of  error  go 
to  the  action  of  the  court  in  giving  and  re- 
fusing to  give  certain  Instructions  to  the  Ju- 
ry. They  attack  the  court's  charge  in  not 
being  sufficiently  certain  and  explicit  in  pre- 
senting to  the  consideration  of  the  Jury  the 
main  issue  In  the  case,  which  was  that  the 
death  of  the  assured  resulted  from  the  in- 
juries alleged  In  the  complaint.  Independent- 
ly of  all  other  causes.  With  the  exception 
of  the  question  of  notice,  the  whole  of  the 
evidence  Introduced  by  the  defendant  was 
for  the  purpose  of  showing  that  the  assured, 
arising  from  other  causes  than  that  alleged, 
had  a  running  sore  on  his  left  leg  at  the  time 
when  and  at  the  place  where  he  was  Injured 
by  the  falling  of  the  rock  mentioned  In  the 
complaint,  and  that  this  sore,  If  not  the  sole 
cause,  superinduced  the  conditions  which 
resulted  in  the  death  of  the  assured,  and  that 
therefore  his  death  was  not  the  result  of  the 
alleged  injury.  Independently  of  all  other 
causes.  The  court.  In  its  general  charge, 
said  to  the  Jury:  "Then  this  [the  policy]  has 
two  or  three  renewals,  which,  I  believe, 
makes  It  cover  the  time  of  his  death;  and 
they  insure  against  bodily  injuries  sustained 
by  external,   violent,  and  accidental  means, 


as  follows:  If  death  shall  result  within 
ninety  days  from  such  injuries,  independent- 
ly of  all  other  causes,  the  company  will  pay 
the  principal  sum  of  this  policy  to  Mrs.  E. 
C.  Brown,  his  wife,  If  surviving,'  etc.  Then 
it  has  another  provision  that  probably  affects 
the  question  under  consideration  here:  This 
Insurance  does  not  cover  disappearances,  nor 
war  risks,  nor  voluntary  exposure  to  unnec- 
essary danger,  nor  Injuries,  fatal  or  other- 
wise, received  while  or  In  consequence  of 
having  been  under  the  Influence  of,  or  af- 
fected by,  or  resulting  directly  or  indirectly 
from,  Intoxicants,  anaesthetics,  narcotics, 
sunstrokes,  freezing,  vertigo,  sleepwalking, 
fits,  hernia,  or  any  disease  or  bodily  infirmi- 
ty.'" The  court  further  instructed  the  Jury 
that  "the  burden  of  proof  is  upon  the  plain- 
tiff to  estal)llsh,  by  a  fair  preponderance  of 
testimony,  all  the  allegations  of  ber  com- 
plaint that  are  not  admitted  by  the  answer 
of  the  defendant"  The  court  told  the  Jury 
that  they  were  the  sole  Judges  of  the  weight 
of  the  evidence  and  the  credlbUlty  of  the  wit- 
nesses; that  If  they  were  satisfied  from  the 
testimony,  by  a  fair  preponderance  thereof, 
that  the  defendant  was  liable  under  the 
terms  of  the  policy,  they  should  find  for 
plaintiff,  otherwise  for  the  defendant  We 
think  the  charge  fairly  presented  the  laaues 
to  the  Jury. 
Affirmed. 


THOMPSON  et  aL  v,  MORGAN  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
25,  1902.) 

APPEAL-BXCBPnONS-^nnJGMENT— UNLAW- 
FUL DBTAINBR— HAKINQ  INDIAK 
NATIONS  PARTIES. 

1.  The  question  of  the  correctness  of  the  rul- 
ing in  making  one  a  party  is  saved  by  an  excep- 
tion to  the  overruling  of  a  motion  to  strike  out 
his  interplea. 

2.  Act  Cong.  Jane  28,  1898.  i  2  (SO  Stat  495 
[Ind.  T.  Ann.  St  1899,  I  57r])  provides  that 
when,  in  the  progress  of  a  suit  in  the  United 
States  court  in  the  Indian  Territory,  it  appears 
tiiat  the  property  of  any  tribe  is  in  any  way 
affected  by  the  issues,  the  court  shall  make  the 
tribe  a  party.  Section  29  (sectiou  57zl9)  pro- 
vides, if  the  Atoka  agreement  with  the  Choctaw 
and  Chickasaw  tribes  be  ratified,  the  provisions 
of  the  act,  except  section  14  (57z4)  shall  ouly 
apply  to  those  tribes  where  they  do  not  confli<  t 
with  said  agreement;  and  this  agreement  (30 
Stat.  512)  provides  that,  when  it  shall  appear  to 
such  court  in  the  progress  of  a  case  that  the 
tribe  is  interested  in  the  subject-matter  in  con- 
troversy, it  may  make  the  tribe  a  party.  Beld, 
that  in  an  action  of  unlawful  detainer  under 
Ind.  T.  Ann.  St  §  2282  (Mansf.  Dig.  i  334S). 
which  can  be  maintained  only  where  the  rela- 
tion of  landlord  and  tenant  exists,  and  which  is 
founded  on  breach  of  a  contract  the  Choctaw 
and  Chickasaw  Nations  may  not  be  made  par- 
ties, their  interplea  or  answer  not  showing  that 
the  relation  of  landlord  and  tenant  exists  by 
contract,  implied  or  expressed,  between  plaintiff 
or  defendant  and  the  said  nations. 

3.  The  record  showing  no  answer  to  an 
amended  complaint  which  states  a  good  can<:e 
of  action,  but  only  to  the  original  complaint,  it 
is  error  to  render  judgment  for^defendanta. 
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Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Terri- 
tory; before  Justice  John  U.  Thomaa,  June 
8,  1901. 

Action  by  W.  J.  Thompson  and  others 
against  William  Morgan  and  others.  From 
an  adverse  judgment,  plaintltTs  appeal.  Re- 
rersed. 

On  January  4,  1900,  this  action  was  com- 
menced by  plaintiffs  (appellants  here)  filing  a 
complaint  at  law  against  the  defendants 
William  and  Robert  Morgan  (appellees  here). 
Summons  issued  the  same  day,  and  return- 
ed served  on  the  26th  day  of  February,  1900. 
Defendants  filed  their  answer  March  3,  1900. 
The  same  was  not  Included  in  the  transcript 
by  appellants,  but  subsequently,  on  sugges- 
tion of  diminution  of  record  by  defendants' 
counsel,  was  brought  up  by  certiorari.  It 
appears  that  on  May  22,  1901,  the  Choctaw 
and  Chickasaw  Nations  appeared,  and  filed 
an  Interplea  and  answer.  Counsel  for  appel- 
lants state  that  said  nations  or  tribes  of 
Indians  were  made  parties  by  order  of  the 
court,  upon  his  own  motion.  On  June  6, 
1901,  plaintiffs  filed  a  general  demurrer  and 
motion  to  strike  out  the  interplea  and  an- 
swer of  said  nations,  which  Is  as  follows: 
"Now  come  the  plaintiffs,  and  demur  to  the 
interplea  and  answer  filed  by  the  Ohoctaw 
and  Chickasaw  Nations,  because  the  same 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  parties  to  this 
action  In  favor  of  said  Interpleader.  (2) 
Plaintiffs  further  demur  to  said  interplea 
and  answer  because  the  same  does  not  state 
facts  sufficient  to  constitute  any  defense  to 
the  cause  of  action  set  out  In  the  complaint. 
(8)  Plaintiffs  further  demur  to  said  interplea 
and  answer,  and  move  to  strike  out  the  same, 
because  the  Choctaw  and  Chickasaw  Na- 
tions are  neither  necessary  nor  proper  par- 
ties to  this  action.  Wherefore  plaintiffs  pray 
for  Judgment  of  the  court  upon  said  de- 
murrers and  motion.  [Signed]  Patchell  & 
Pyeatt,  Attorneys  for  Plaintiffs."  And  on 
the  same  day  filed  a  second  amended  com- 
plaint, and  alleged  that  on  the  11th  day  of 
January,  1899,  plaintiff  William  J.  Thomp- 
son "was  the  owner  of  and  In  the  actual 
possession  of  a  certain  farm  and  pasture"; 
that  on  said  day  said  plaintiff  rented  to  one 
Robert  Jones  the  farming  lands,  with  all 
improvements  thereon,  commencing  on  said 
date,  and  ending  on  December  81,  1899;  that 
on  the  same  day  said  plaintiff  rented  the 
pasture  lands,  with  Improvements  thereon, 
commencing  on  the  same  date,  and  ending 
December  81,  1890,  to  one  John  Garvin;  that 
said  Jones  and  Garvin  went  into  possession 
of  said  farm  and  pasture,  respectively,  as 
the  tenants  of  said  plaintiff;  that  subse- 
quently, and  on  January  16,  1899,  said  Rob- 
ert Jones  died,  leaving  a  widow  and  minor 
children,  and  that  George  D.  Thompson  was 
appointed  and  qualified  as  administrator  of 
the  estate  of  Robert  .Tones,  deceased;  that 
subsequently,  and  on  February  15,  1899,  said 


administrator,  in  compliance  with  the  orders 
of  the  court,  and  in  conjunction  with  the 
widow  of  said  Robert  Jones,  deceased,  and 
for  a  valuable  consideration,  assigned  and 
conveyed  the  remainder  of  the  term  of  said 
Robert  Jones  on  said  farm  to  the  defendants 
WlUiam  and  Robert  Morgan,  and  said  de- 
fendants entered  into  possession  as  the  ten- 
ants of  plaintiff  Thompson;  that  on  May 
16,  1899,  said  Garvin  assigned  and  sublet 
to  defendants  Wlllidm  and  Robert  Morgan 
the  lease  on  said  pasture,  and  defendants  en- 
tered into  possession  of  same  as  tenants  of 
plaintiff  Thompson.  Plaintiff  Thompson  fur- 
ther states  that  on  February  13,  1899,  for  a 
valuable  consideration,  he  conveyed  and  as- 
signed to  his  coplalntiffs,  Samuel  and  Ellen 
Wall,  an  undivided  three-fourths  Interest  In 
said  farm  and  pasture,  and  the  improvements 
thereon.  "Plaintiffs  further  state  that  the 
rental  contracts  upon  said  premises  and  the 
terms  given  upon  said  farm  and  pasture  ex- 
pired on  the  31st  day  of  December,  1899, 
and  that  the  defendants  have  failed  and  re- 
fused to  quit  and  deUver  up  possession  of 
the  same,  or  any  part  thereof,  though  notified 
In  writing  so  to  do.  Plaintiffs  say  that  on 
the  7th  day  of  September,  1899,  they  caused 
to  be  served  upon  the  defendants  herein  writ- 
ten notices  requhrlng  said  defendants  to  de- 
liver up  said  possession  of  said  farm  and 
the  pasture  to  the  plaintiffs  on  the  1st  day 
of  January,  1900.  And  the  plaintiffs  state 
that  thereafter,  to  wit,  on  the  2d  day  of 
January,  1900,  without  waiving  or  intending 
to  waive  the  notices  served  on  defendants 
on  the  7th  day  of  September,  1899,  they 
caused  to  be  served  upon  the  defendants 
written  notices  that  defendants  should  quit 
and  deliver  up  to  the  plaintiffs  the  posses- 
sion of  said  farm  and  pasture.  The  plain- 
tiffs say  that  defendants,  although  lawfully 
notified  in  writing,  refused  and  failed  to  quit 
and  deliver  up  the  possession  of  any  part 
of  said  premises,  and  still  continue  to  so  un- 
lawfully, forcibly,  and  wrongfully  withhold 
from  plaintiffs  the  possession  of  said  lands 
and  premises,  although  plaintiffs  are  lawful- 
ly entitled  to  the  Immediate  possession  of 
said  farm  and  pasture  and  the  Improvements 
thereon."  Plaintiffs  say  that  the  reasonable 
annual  rental  value  of  said  farm  and  pasture 
is  $760.  Plaintiffs  further  allege  that  they 
are  Ohoctaw  Indians  by  blood,  and  say  "that 
long  prior  to  the  leasing  of  the  premises  de- 
scribed in  the  plaintiffs'  complaint  to  the 
parties  mentioned  the  plaintiffs  were  resi- 
dents of  the  Chickasaw  Nation,  and  plaintiffs 
say  that  they  have  always  enjoyed  the  rights 
and  privileges  of  members  by  blood  of  the 
Choctaw  Nation,  and  that  under  and  by  vir- 
tue of  the  laws  of  the  Ohoctaw  and  Chicka- 
saw Nations  and  the  treaties  between  said 
nations  and  the  United  States  these  plaintiffs 
had  the  right  to  reside  In  the  Chickasaw 
Nation,  and  hold  lauds  and  Improvements 
therein  to  the  exclusion  of  all  persons,  and 
had  the  right  to  lease  said  lands,  and  t<' 
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receire  the  rents  arising  from  the  same,  and 
tliat  they  have  the  right  to  remain  in  the 
possession  of  the  premises  sued  for,  and  hare 
the  same  allotted  to  them."  Plaintiffs  fur- 
ther say:  That  on  August  24,  1896,  as  a 
matter  of  precaution,  aad  by  reason  of  the 
fact  that  no  complete  rolls  of  the  Choctaw 
trlbe  had  been  made  and  approved,  they  filed 
their  petition  with  the  Dawes  commission, 
to  be  enrolled  as  members  by  blood  of  the 
Ohoctaw  Nation.  That  on  September  26, 
189C,  the  Choctaw  Nation  filed  its  answer, 
and  on  November  20,  1896,  the  said  commis- 
fllon  rendered  Its  decision,  rejecting  plaintiffs 
as  members  of  the  Choctaw  Nation,  where- 
upon the  plaintiffs  appealed  to  the  United 
States  court,  and  on  January  19,  1898,  said 
United  States  court  rendered  its  Judgment, 
admitting  plaintiffs  to  membership  in  the 
Choctaw  Nation,  as  follows:  "No.  12S. 
Dick  Ilandolpb  et  al.  vs.  Choctaw  Nation. 
Judgment.  On  this,  the  19th  day  of  Janu- 
ary, 1898,  this  cause  coming  on  to  be  heard 
upon  the  master's  report  filed  herein  in  the 
clerk's  office  of  this  court  on  the  81st  day 
of  July,  1897,  recommending  the  enrollment 
of  the  persons  named  in  the  application  here- 
in as  members  and  citizens  of  the  Choctaw 
Nation  of  Indians,  and  it  appearing  to  the 
court  that  no  exception  has  been  filed  to  said 
master's  report  by  the  defendant,  and  that  the 
same  Is  fully  supported  by  the  evidence  on  file 
in  this  cause,  the  court  is  of  the  opinion  that 
said  master's  report  should  In  all  things  be 
confirmed.  It  is  therefore  ordered,  adjudged, 
and  decreed  by  the  court  that  Dick  Randolph 
and  Myrtle  Randolph,  and  Samuel  C.  Wall  and 
his  wife,  Ellen  Wall,  and  her  son  by  a  former 
husband,  William  J.  Thompson,  each  and  all 
be  enrolled  as  citizens  and  members  of  the 
Choctaw  Nation  of  Indians.  It  Is  further 
ordered  by  the  court  that  said  named  per- 
sons do  have  and  recover  from  the  Choctaw 
Nation  their  costs  in  this  action  expended. 
It  is  further  ordered  by  the  court  that  the 
clerk  forthwith  transmit  a  certified  copy  of 
'decree  to  the  commissioners  of  the  Five  Civi- 
lized Tribes.  [Signed]  Hosea  Towusend, 
Judge."  That  afterwards,  in  pursuance  of 
an  act  of  congress,  the  said  Choctaw  Nation 
appealed  to  the  supreme  court  of  the  United 
States,  and  on  May  15, 1899,  "the  supreme  court 
of  the  United  States  afiirmed  said  Judgment, 
and  the  said  Judgment  is  now  in  full  force 
and  effect"  "Plaintiffs  say  that  the  holding 
of  the  defendants  In  this  action  is  that  of 
tenants  of  these  plaintiffs,  and  that  the  legal 
possession  of  said  premises  as  held  by  the 
said  defendants  inured  to  the  plaintiffs,  and 
Is  in  the  possession  of  the  plaintiffs  herein, 
and  that  the  said  Choctaw  and  Chickasaw 
Nations  liave  no  right  to  the  possession  of 
the  same,  or  any  part  thereof,  or  any  part 
of  the  rents  arising  therefrom."  Plaintiffs 
ask  Judgment  against  defendants  for  posses- 
sloa  of  the  premises  and  against  defendants 
and  their  sureties  on  their  retaining  bond  for 
4aiiiBges  and  costa. 


The  interplea  and  answer  of  the  Choctaw 
and  Chickasaw  Nations,  filed  on  May  22,  1901, 
alleged:  "That  the  members  of  said  tribes 
are  the  owners  in  fee  of  the  lands  of  said  na- 
tions, and  that  the  character  of  their  holdings 
Is  as  follows:  'And  pursuant  to  an  act  of 
congress  approved  May  28,  1880,  the  United 
States  do  hereby  forever  secure  and  guaranty 
the  lands  embraced  within  the  said  limits  to 
the  members  of  the  Choctaw  and  Chickasaw 
tribes,  their  heirs  and  successors,  to  I>e  held 
in  common;  so  that  each  and  every  member 
of  either  tribe  shall  have  an  equal  undivided 
interest  in  the  whole:  provided,  however,  no 
part  thereof  shall  ever  be  sold  without  the 
consent  of  both  tribes;  and  tliat  said  lands 
shall  revert  to  the  United  States  If  said  In- 
dians and  their  heirs  become  extinct,  or  at»n- 
don  the  same.'  That  the  lands  in  contro- 
versy hi  this  action  belong  to  said  tribes,  and 
are  embraced  within  the  afore-described 
lands,  their  common  property.  That  tlie  plain- 
tiffs, Wm.  J.  Thompson  et  aL,  are  not  mem- 
bers of  either  of  said  tribes,  or  one  of  the 
Joint  owners  of  said  lands,  or  any  part  of 
them,  nor  is  he  entltied  to  the  possession 
thereof.  That  the  plaintiffs  claim  to  be  mem- 
t)er8  of  the  Choctaw  Nation  or  Tribe  of  In- 
dians by  virtue  of  an  alleged  decree  of  the 
United  States  court  for  the  Southern  district 
of  the  Indian  Territory,  sltttng  at  Ardmore, 
and  thereby  to  liave  the  right  to  occupy  the 
lands  aforesaid;  but  said  alleged  decree  is 
void."  Th^  allege,  further,  "that  the  de- 
fendants are  not  members  of  said  tribes, 
and  have  no  rights  in  said  lands  as  against 
them,  and  said  nations  deny  each  and  evsry 
allegation  of  the  answer  of  defendants  hoetn. 
and  state  that  they  are  not  entitied  to  bold 
said  premises  by  reason  of  valuable  improve- 
ments placed  thereon  under  an  improvement 
contract  with  said  tribes  or  any  member 
thereof,"  and  ask  Judgment  for  possession  «f 
said  lands  for  costs. 

On  June  6,  1901,  the  plaintiffs,  without 
waiving  their  demurrer  to  and  motion  to 
strike  out  the  interplea  and  answer  of  said 
nations,  filed  theh:  answer  to  the  same.  On 
the  same  day  defendants  filed  their  demurrer 
to  the  interplea  and  answer  of  said  nations, 
as  follows:  "Demurrer.  Now  comes  the  de- 
fendant in  the  above  cause,  and  demurs  to 
the  interplea  of  the  Chickasaw  and  Choctaw 
Nations,  for  the  reason  that  said  Interplea 
constitutes  no  cause  of  action  as  against  these 
defendants.  (2)  Said  Interplea  does  not  show 
a  present  right  of  possession  \n  the  Chickasaw 
and  Choctaw  Nations  superior  to  the  right  of 
the  defendants  herein.  (3)  These  defendants 
further  demur  to  that  part  of  said  interplea  la 
which  it  denies  the  citizenship  of  these  de- 
fendants herein,  for  the  reason  that  this  court 
has  not  now  original  Jurisdiction  to  hear  and 
determine  who  are  citizens  of  the  Chickasaw 
and  Choctaw  Nations.  Upon  all  of  whidi 
these  defendants  pray  Judgment  of  the  court 
that  their  demurrer  to  the  hiterplea  herein  be 
sustained;  that  they  do  have  and  recover  tt 
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■and  from  the  interpleaders  herein  tbelr  costs 
In  this  behalf  expended.  [Signed]  Ledbetter, 
Bledsoe  &  Thompson,  Attorneys  for  Defend- 
ants." 

On  Jnne  6,  1001,  defendants  filed  their  mo- 
tion to  strike  ont  the  Interplea  and  answer  of 
said  nations,  as  follows:  "Motion  to  Strike 
■Out  Now  come  the  defendants  In  the  above 
cause,  and  move  the  court  to  strike  from  the 
flle  of  this  court  the  Interplea  of  the  Chicka- 
saw and  Choctaw  Nations.  [Signed]  Ledbet- 
ter, Bledsoe  &  Thompson,  Attorneys  for  De- 
fendants." On  the  same  day  the  demurrers 
of  plaintiffs  and  defendants  to  the  interplea 
and  answer  of  said  nations  and  motion  of 
idalntiCTs  and  defendants  to  strike  out  said  In- 
terplea and  answer  were  argued  together  by 
agreement,  and  by  the  court  overruled,  to 
which  plaintlSB  and  defendants  excepted.  On 
Jnne  8,  1901,  the  Choctaw  and  Chickasaw  Na- 
tions filed  their  demurrer  to  plaintiffs'  second 
amended  complaint,  and  to  the  answer  of 
platntiffs  to  the  Interplea  and  answer  of  said 
nations,  as  follows:  "Come  now  the  Choctaw 
and  Chickasaw  Nations,  and  demur  to  the 
plaintiffs'  second  amended  complaint  and  the 
answer  and  reply  of  the  plaintiffs  to  the  an- 
swer "knd  interplea  of  the  Choctaw  and  Chick- 
asaw Nations,  for  the  reason  that  neither 
state  facts  sufficient  in  law  to  entitle  tbte 
plaintiffs  to  recover,  or  to  constitute  a  defense 
to  the  said  interplea  and  answer.  [Signed] 
Mansfield,  McMurray  &  Cornish,  Attys.  for 
Choctaw  and  Chickasaw  Nations."  On  the 
same  day  defendants  demurred  to  plaintiffs* 
second  amended  complaint,  as  follows:  "De- 
murrer to  Second  Amended  Complaint  Now* 
come  the  defendants  in  the  above  cause,  and 
denmr  to  the  complaint  filed  by  the  plaintiffs 
herein,  and  for  their  grounds  of  said  demtirrer 
aay:  That  the  said  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
And  of  this  they  pray  the  Judgment  of  the 
court  [Signed]  Ledbetter,  Bledsoe  &  Thomp- 
aon.  Attorneys  for  Defendants."  On  the  same 
-day  came  on  to  be  heard  the  demurrer  of  de- 
fendants to  plaintiffs'  second  amended  com- 
plaint, and  the  demurrer  of  the  Choctaw  and 
<3hlckasaw  Nations  to  plaintiffs'  answer  to  the 
answer  and  Interplea  of  said  nations,  the 
same  being  heard  together  by  agreement,  and 
the  court  sustained  the  same,  to  which  rul- 
ing plaintiffs  excepted,  whereupon  plaintiffs 
declined  to  plead  further  in  said  action,  and 
the  court  thereupon  rendered  the  following 
judgment:  "It  is  ordered  and  adjudged  by 
the  court  that  the  plaintiffs  take  nothing  by 
their  action,  and  that  they  pay  the  costs 
hereof;  to  which  Judgment  the  plaintiffs  then 
and  there  excepted.  Thereupon  the  Choctaw 
and  Chickasaw  Nations  admit  that  the  defend- 
ant Robert  Morgan  is  a  recognized  member 
by  intermarriage  of  the  Choctaw  Nation,  It 
is  therefore  further  adjudged  by  the  court 
that  the  Choctaw  and  Chickasaw  Nations  take 
nothing  by  this  action;  and  It  is  therefore 
farther  adjudged  that  the  defendants  have  the 
right  to  retain  the  possession  of  the  lands 


sued  for,  it  appearing  that  they  gave  bond  and 
remained  in  possession  of  said  lands  from  the 
commencement  of  this  action;  and  to  which 
judgment  as  to  the  right  of  possession  of  said 
lands  plaintiffs  then  and  there  duly  excepted. 
[Signed]  John  R.  Thomas,  Judge."  On  the 
same  day  plaintiffs  filed  their  motion  for  a 
new  trial,  which  was  overruled  by  the  court, 
to  which  plaintiffs  excepted.  Thereupon 
plaintiffs  prayed  an  appeal  to  this  court, 
which  was  granted. 

Patchell  &  Pyeatt  and  J.  G.  Ralls,  for  ap- 
pellants. Ledbetter,  Bledsoe  &  Thompson,  for 
appellees.  Mansfield,  McMurray  &  Cornish, 
for  Choctaw  and  Chickasaw  Nations. 

TOWNSEND,  J.  (after  stating  the  facts). 
The  appellants  have  filed  seven  assignments 
of  error,  as  follows:  "(1)  The  court  erred  in 
making  the  Choctaw  and  Cliickasaw  Nations 
parties  to  the  suit  (2)  The  court  erred  in 
overruling  plaintiffs'  demurrer  to  and  motion 
to  strike  out  the  Interplea  of  tBe  Choctaw  and 
Chickasaw  Nations.  (3)  The  court  erred  in 
sustaining  the  demurrers  of  defendants  and 
Choctaw  and  Chickasaw  Nations  to  plaintiffs' 
second  amended  complaint  (4)  The  court  erre4 
In  sustaining  the  demurrer  of  the  Choctaw  and 
Chickasaw  Nations  to  the  answer  and  reply  of 
plaintiffs  to  the  Interplea  of  said  nations.  (6) 
The  court  erred  hi  rendering  Judgment  against 
the  plaintiffs  in  favor  of  the  defendants.  (6) 
The  court  erred  in  adjudging  possession  of  the 
lands  sued  for  to  the  defendants.  (7)  The  court 
erred  In  oTerrulIng  plaintiffs'  motion  for  a  new 
trial." 

The  appellants  admit  that  no  exception  was 
reserved  to  the  action  of  the  court  in  making 
the  Choctaw  and  Chickasaw  Nations  parties 
to  this  action,  which  ruling  of  the  court  is 
made  the  first  assignment  of  error,  but  appel- 
lants Insist  that  the  second  assignment  of  er- 
rors covers  the  same  question,  as  exceptions 
to  the  overruling  of  appellants'  demurrer  and 
motion  to  strike  out  the  interplea  and  answer 
of  said  nations  were  reserved.  The  question 
of  the  correctness  of  the  ruling  of  the  court 
in  making  said  nations  parties  is  clearly  pre- 
sented, for,  if  they  were  not  proper  parties 
to  this  action,  the  court  should  have  sus- 
tained the  motion  of  appellants,  and  have 
stricken  them  from  the  record  as  parties.  The 
attorneys  for  said  nations  state  that  the  court 
made  said  nations  parties  by  virtue  of  the  re- 
quirements of  section  2  of  the  Curtis  act  (sec- 
tion 67r,  Ind.  T.  Ann.  St  1899),  which  is  as 
follows:  "Sec.  2.  That  when  in  the  progress 
of  any  civil  suit,  either  in  law  or  equity, 
pending  in  the  United  States  court  in  any 
district  in  said  territory,  it  shall  appear  to 
the  court  that  the  prop^ty  of  any  tribe  is 
any  way  affected  by  the  Issues  being  heard, 
said  court  is  hereby  authorized  and  requh-ed 
to  make  said  tribe  a  party  to  said  suit  by 
service  upon  the  chief  or  governor  of  the 
tribe,  and  tiie  suit  shall  thereafter  be  con- 
ducted and  determined  aa  1^  said  tribe  had 
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been  an  original  party  to  said  action."  And 
said  attorney  says:  "We  are  unable  to  see 
bow  tbe  conrt  below  could  bare  taken  any 
other  course  without  violating  this  section  of 
the  law.  Tliis  proposition  argues  ItseU."  But 
is  this  second  section  ot  the  Curtis  bill  In 
force  In  tbe  Chickasaw  Nation?  It  seems  to 
have  been  assumed  by  the  attorneys  for  said 
nations,  and  the  court  also,  that  It  is.  Sec- 
tion 29  of  the  Curtis  bill,  which  relates  to  tlie 
ratification  of  the  Atoka  agreement,  contains 
also  this  provision:  "And  If  said  agreement 
as  amended  be  so  ratified,  the  provisions  of 
this  act  shall  then  only  apply  to  said  tribes 
where  the  same  do  not  conflict  with  the  pro- 
visions of  said  agreement;  but  the  provisions 
of  said  agreement,  if  so  ratified,  shall  not, 
in  any  manner,  allect  the  provisions  of  sec- 
tion fourteen  of  this  act,  which  said  amended 
agreement  is  as  follows."  Section  20,  Curtis 
Bill  (section  S7zl9,  p.  37,  Ind.  T.  Ann.  St. 
1890).  It  is,  therefore,  conclusive  that  tbe 
provisions  of  the  Curtis  bill  are  only  In  force 
in  tbe  Chickasaw  Nation  where  they  do  not 
conflict  with  tbe  provisions  of  the  Atoka 
agreement  Section  44  of  said  bill,  and  which 
is  part  of  said  agreement,  contains  the  follow- 
ing: "Whenever  it  shall  appear  to  said  court, 
at  any  state  in  the  hearing  of  any  case,  that 
the  tribe  Is  In  any  way  interested  in  the  sub- 
ject-matter In  controversy,  it  shall  have  power 
to  summon  In  said  tribe  and  make  the  same 
a  party  to  the  suit  and  proceed  therein  In 
nil  respects  as  if  such  tribe  were  an  original 
party  thereto;  but  in  no  case  shall  suit  be 
Instituted  against  the  tribal  government  with- 
out Its  consent"  Section  44,  Curtis  Bill  (sec- 
tion B7z44,  p.  43,  Ind.  T.  Ann.  St  1889). 
It  thus  Is  made  plahi  that  the  tribes  must 
in  some  way  be  Interested  In  the  subject-mat- 
ter in  controversy  before  the  court  has  power 
to  Bimimon  in  said  tribe  and  make  the  same  a 
party  to  the  suit.  What,  therefore.  Is  tbe  sub- 
ject-matter in  controversy  In  this  suit?  It  Is 
an  action  of  unlawful  detainer,  as  appears 
from  the  complaint,  and  Is  brought  under  sec- 
tion 2282,  Ind.  T.  Ann.  St:  "2282.  When  any 
person  shall  willfully  and  with  force  hold  over 
any  lands,  tenements  or  other  possessions  aft- 
er the  determination  of  the  time  for  which 
they  were  demised  or  let  to  bim,  or  sball 
lawfully  and  peaceably  obtain  possession,  but 
shall  hold  the  same  unlawfully  and  by  force, 
or  shall  fall  or  refuse  to  pay  the  rent  there- 
for when  due,  and  after  demand  made  in 
writing  for  the  delivery  of  possession  thereof, 
by  the  person  having  the  right  to  such  pos- 
session, bis  agent  or  attorney,  shall  refuse  to 
quit  such  possession,  such  person  shall  be 
deemed  guilty  of  an  unlawful  detainer."  Sec- 
tion 2282,  p.  397,  Ind.  T.  Ann.  St  (section 
3348.  Mansf.  Dig.).  Said  statute  has  been  con- 
strued by  the  decisions  of  the  supreme  court 
of  Arkonsas  as  follows:  "Unlawful  detainer 
Is  a  statutory  remedy  for  the  benefit  of  land- 
lords against  tenants  who  hold  over  after  the 
expiration  of  their  term.  It  Is  founded  on  a 
breach  of  contract  implied  by  law,  if  not  ex- 


pressed, and  may  be  maintahied  eitho:  by 
the  lessor  or  his  heir  or  assignee,  to  whom 
the  land  passes."  Johnson  t.  West  41  Ark. 
535.  It  can  be  maintained  only  where  the 
relation  of  landlord  and  tenant  exists.  Hasoo 
V.  Delancy,  44  Ark.  444;  Necklace  ▼.  West, 
33  Ark.  682;  Dortch  r.  Robinson,  31  Ark. 
296.  Section  2282— note,  p.  307,  Ind.  T.  Ann. 
St  1899  (section  3348  note,  Manst  Dig.).  It 
thus  appears  that  It  can  be  maintained  only 
where  the  relation  of  landlord  and  tenant  ex- 
ists. It  Is  founded  on  a  breach  of  contract. 
Implied  by  law,  if  not  expressed,  and  is  a 
statutory  remedy  for  the  benefit  of  landlords 
against  tenants  who  bold  over  after  the  ex- 
piration of  their  term.  Do  the  Choctaw  and 
Chickasaw  Nations  occupy  the  position  of 
landlord  in  this  action?  Is  there  any  contract 
between  the  defendants  and  said  nations? 
And  If  none  of  these  relations  exist  how  can 
it  be  said  that  these  tribes  or  either  of  them 
are  interested  in  the  subject-matter  in  con- 
troversy? The  Atoka  agreement  has  no  ex- 
press provisions  authorizing  suits  for  the  re- 
covery of  possession  of  lands  by  the  tribes  to 
be  Instituted,  but  the  Curtis  bill  antborixed 
actions  to  be  brought  to  recover  possession 
only  In  certain  cases,  as  follows:  "That  said 
courts  are  hereby  given  Jurisdiction  In  their 
•respective  districts  to  try  cases  against  those 
who  may  claim  to  hold  as  members  of  a  tribe- 
and  whose  membership  Is  denied  by  tbe  tribe, 
but  who  continue  to  hold  said  lands  and  tene- 
ments notwitiistandlng  the  objection  of  the 
tribe;  and  if  it  be  found  upon  trial  that  the 
same  are  held  unlawfully  against  the  tribe 
by  those  claiming  to  be  members  thereof,  and 
tbe  membership  and  right  are  disallowed  by 
the  commission  to  the  Five  Tribes,  or  tbe 
United  States  court  and  the  Judgment  has 
become  final,  then  said  court  shall  cause  the 
parties  charged  with  unlawfully  holding  said 
possessions  to  be  removed  from  the  same  and 
cause  the  lands  and  tenements  to  be  restored 
to  the  person  or  persons  or  nation  or  tribe 
Of  Indians  entitled  to  the  possession  of  the 
same."  Section  3,  Curtis  Bill  (section  57s,  p. 
28,  Ind.  T.  Ann.  St  1800).  And  the  manner 
of  Instituting  such  action  is  provided  for,  as 
follows:  "(5)  That  before  any  action  by  any 
tribe  or  person  shall  be  commenced  onder 
section  three  of  this  act  it  shall  be  the  duty 
(•r  the  party  bringing  the  same  to  notify  the  nd- 
VLT^e  party  to  leave  tbe  premises  for  the  posses- 
sion of  which  the  action  is  about  to  be  brought 
which  notice  shall  be  served  at  least  thirty 
days  before  commencing  the  action  by  leav- 
ing a  written  copy  with  tbe  defendant,  or, 
if  he  cannot  be  found,  by  leaving  the  same 
at  his  last  known  place  of  residence  or  busi- 
ness with  any  person  occupying  the  premises, 
over  the  age  of  twelve  years,  or,  if  his  resi- 
dence or  business  address  cannot  be  ascer- 
tained, by  leaving  the  same  with  any  person 
over  the  age  of  twelve  years  upon  the  prem- 
ises sought  to  be  recovered  and  described  in 
said  notice;  and  if  there  be  no  person  with 
whom  said  notice  can  be  left,,then  by  posting 
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aame  on  the  premiaee.  (Q  That  the  rammons 
shall  not  inne  In  inch  action  until  the  chief 
or  governor  of  the  tribe,  or  person  or  persona 
bringing  mdt  In  bis  own  behalf,  shall  hare 
filed  a  sworn  complaint,  on  behalf  of  the 
tribe  or  himself,  with  the  court,  which  shall, 
as  nrar  as  practicable,  describe  the  premises 
80  detained,  and  shall  set  forth  a  detention 
withont  the  consent  of  the  person  bringing 
said  salt  or  the  tribe,  by  one  whose  member- 
ship is  denied  by  It:  provided,  that  if  the 
chief  or  governor  refuse  or  fail  to  bring  suit 
in  behalf  of  the  tribe  then  any  member  of 
the  tribe  may  make  complaint  and  bring  said 
suit."  Sections  5,  6,  Curtis  BlU  (sections  57u, 
d7v,  p.  29,  Ind.  T.  Ann.  St.  1899).  It  would  be 
a  fair  constmction  of  said  Curtis  bill  and  Atoka 
agreement  to  say  that  by  this  express  pro- 
vision, authorizing  actions  for  possesBlon  by 
the  tribes  in  the  cases  therein  provided  for 
only,  congress  did  not  Intend  to  authorize 
action  for  possession  in  other  cases.  But,  how- 
ever this  may  be,  congress,  in  section  10  of 
said  Curtis  bill,  has  provided  as  follows: 
"And  nothing  in  this  act  shall  take  away  the 
right  to  maintain  an  action  for  unlawful  and 
forcible  entry  and  detainer  given  by  the  act 
of  congress  passed  May  second,  eighteen  hun- 
dred and  ninety  (twenty  sixth  United  States 
Statutes,  page  ninety  five)."  Section  10,  Cur- 
tis Bin  (section  67z,  p.  80,  Ind.  T.  Ann.  St. 
1880).  Hence  the  action  of  unlawful  detainer 
as  It  exists  in  Arkansas  is  expressly  author- 
ized by  the  Curtis  blU,  and,  as  there  is  no 
allegation  in  the  Interplea  and  answer  of  the 
Choctaw  and  Chickasaw  Nations  that  the  re- 
lation of  landlord  and  tenant  exists  by  con- 
tract, either  Implied  by  law  or  expressed,  be- 
tween either  the  plaintiff  or  defendants  and 
nations  in  this  action,  said  nations,  in  our 
Judgnnent,  are  not  Interested  in  the  snblect- 
matter  in  controversy  In  this  suit;  and  there- 
fore the  court  erred  hi  making  them  parties  to 
this  suit,  and  the  demurrer  of  the  plalntlfTs  to 
the  interplea  and  answer  of  said  nations,  and 
the  motion  to  strike  out  the  same  by  the  plain- 
tiffs, should  have  been  sustained. 

The  original  complaint  of  plaintiffs  has  not 
been  brought  up  in  this  transcript,  but  their 
second  amended  complaint  states  a  good  cause 
of  action  in  unlawful  detainer  against  the  de- 
fendants, together  with  a  mass  of  snrplnsage 
in  answer  to  the  interplea  and  answer  of  the 
Choctaw  and  Chickasaw  Nations,  and  defend- 
ants' demurrer  to  said  second  amended  com- 
plaint should  have  been  overruled. 

The  answer  of  defendants,  which,  upon  sug- 
gestion by  them  of  diminution  of  the  record 
filed  on  the  3d  day  of  March,  1900,  and  which 
was  brought  up  to  this  court  by  certiorari, 
must  have  been  their  answer  to  the  original 
complaint,  which  is  not  before  the  court;  and 
the  second  amended  complabit,  which  waa 
filed  by  leave  of  the  court,  and  which,  in  our 
Judgment,  states  a  good  canse  of  action  against 
defendants  In  unlawful  detainer,  and  to  which 
defendants'  demurrer  in  our  judgment,  should 
have  been  overruled,— would  leave  said  second 


amended  complaint  ^thont  anawa,  and  it 
was  therefore  «Tor  for  the  court  to  render 
Judgment  for  the  defendants.  In  our  judg- 
ment, in  this  action  the  citizenahip  of  the  par- 
ties was  immateriaL 

For  the  errors  above  set  forth,  the  case  li 
reversed  and  remanded. 


DANIELS  et  aL  v.  MILLER  et  aL 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

INDIiLNS— LANDS— ACTION   FOR  POSSESSION- 
COMPLAINT— DEMURRER. 

1.  Misjoinder  of  parties  plaintiff  can  be  taken 
advantage  of  by  demurrer. 

2.  Under  Act  Gong.  June  28,  1888,  known  as 
the  "Curtis  Act"  (Ind.  T.  Ann.  St  1899,  H 
57q-57z20),  anthoriislug  an  Indian  tribe  to  in- 
stitute a  suit  to  recover  possession  of  land,  and 
providing  by  section  6  that,  if  the  chief  or 
governor  refuse  or  fail  to  bring  suit  in  l>ehalt 
of  the  tribe,  then  any  member  thereof  may 
bring  the  suit,  the  complaint  by  a  member  of 
the  tribe,  not  containing  an  allegation  that  the 
governor  or  cliief  failed  to  bring  the  suit,  is 
demurrable. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  Joaeph  A  Gill,  February  15,  1901. 

Action  to  recover  possession  of  land  by  John 
L.  Miller  and  the  Cherokee  Nation  against 
Henry  Daniels  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.    Reveraed. 

This  action  was  instituted  on  December 
27,  1899,  by  the  plaintiffs  (appellees  here), 
against  the  defendants  (appellants  here)  to  re- 
cover the  possession  of  a  certain  farm  or  im- 
provement described.  Plaintiffs  allege  that 
plaintiff  Miller  is  a  Cherokee  citizen,  and  that 
the  defendants  Daniels  are  not  citizens  or 
members  of  any  tribe,  and  that  the  citizenship 
of  defendants  Miller  is  unknown.  Plaintiffs 
allege  that  the  Cherokee  Nation  claims  title 
to  said  improvement  by  having  the  land  up- 
on which  said  improvement  is  situated  pat- 
ented to  it  by  the  United  States  on  Decem- 
ber 31,  1838,  and  that  on  April  23,  1S97,  said 
improvement  was  sold  as  an  intruder  improve- 
ment to  Walter  Carr,  a  citizen  of  the  Cherokee 
Nation,  lay  3.  0.  Ward,  sheriff  of  Cooweeacoo- 
wee  district  of  aaid  nation,  under  and  by  vir- 
tue of  an  act  of  the  national  council  of  the 
Cherokee  Nation,  and  the  amendments  there- 
to, which  are  fully  set  out  in  said  complaint; 
that  said  sheriff  executed  a  certificate  of  pur- 
chase to  said  Carr  on  the  day  of  sale,  and 
on  August  10,  1899,  executed  another  certifi- 
cate of  purchase  to  correct  Inaccurate  descrip- 
tion in  the  first  certificate;    that  said  Carr 

died  on  the day  of ,  1898,  leavbig 

no  wife  or  children,  and  that  John  Oarr,  his 
father,  and  Walter  Carr,  his  brother,  being 
his  only  heirs,  sold  said  improvement  to  plain- 
tiff MiUer  on  July  14,  1899,  and  on  the  back  of 
the  conveyance  is  the  following  indorsement: 
"This  Is  to  state  that  John  Miller  have  as- 
sumed the  indebtedness  of  Walter  Carr  to  the 
Cherokee  Nation  for  the  unpaid  installments 
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on  tbe  within-described  Improvementa,  and 
the  wltlilD  transfer  from  Jolin  Oarr  and  W.  L. 
Carr  is  hereby  approved  by  me.  This  30 
Aug.,  1889.  [Signed]  S.  B.  Mayes,  Principal 
Chief  of  the  Cherokee  Nation."  PlainUffa 
further  allege  that  defendants  are  In  the  un- 
lawful possession  of  said  improvement,  and 
have  been  since  April  23,  1897;  that  plaintiff 
Miller  Is  lawfully  entitled  to  possession,  but 
defendants  refuse  to  give  possession,  although 
demand  for  same  has  been  made  as  required 
by  section  5  of  the  act  of  congress  of  June 
28,  1898  (Ini  T.  Ann.  St.  1899,  SI  57<i-57z20). 
Plaintiffs  ask  judgment  for  iitossesslon  and  for 
damages.  On  January  15,  1900,  defendants 
demurred  to  plaintiffs'  complaint,  as  follows: 
"Demurrer.  Now  come  the  alK>ve-named  de- 
fendants, by  their  attorney,  and  demur  to  the 
plaintiffs'  complaint  filed  herein  for  the  fol- 
lowing reasons,  to  wit:  (1)  That  the  plaintiff 
has  no  legal  capacity  to  sue;  (2)  that  the 
plaintiff  John  L.  Miller  has  no  legal  capacity 
to  sue  in  this  case;  (3)  there  is  a  defect  of 
parties  plaintiff;  (4)  that  the  complaint  does 
iiot  state  facts  sufficient  to  constitute  cause  of 
action.  [Signed]  M.  M.  Edmiston,  Attorney 
for  Defendants."  On  August  4,  1900,  the  de- 
murrer was  overruled,  to  which  defendants 
excepted,  and  were  allowed  30  days  to  an- 
smet.  On  January  11,  1901,  defendants  Dan- 
iels filed  disclaimer,  and  say  that  they  are 
holding  as  tenants  of  defendants  Charlie  and 
MoUle  Miller,  and  said  Millers  filed  answer, 
and  say  they  are  citizens  of  the  Cherokee  Na- 
tion; that  defendant  Mollie  Miller  is  a  Chero- 
kee by  blood,  and  that  she  and  her  family 
are  entitled  to  allotment.  Defendants  deny 
that  they  are  in  the  unlawful  possession  of 
said  Improvement,  and  deny  any  damage  to 
plaintiffs,  and  "defendants  deny  that  the  sher- 
iff ever  sold  said  premises  legally  on  the  23d 
day  of  April,  1897,  or  at  any  other  time,  to 
said  Walter  Carr."  Defendants  allege  that 
they  have  been  the  owners  of  said  premises 
since  December  30,  1898,  and  say:  "That  on 
the  30th  day  of  December,  1898,  they  bought 
the  said  premises  of  the  defendant  Henry 
Daniels,  who  was  then  in  the  possession  of 
the  same,  and  had  made  the  said  improve- 
ments on  the  public  domain  of  the  Cherokee 
Nation,  and  sold  the  same  under  section  4  of 
the  act  of  congress  of  June  28,  1898^  known 
as  the  'Curtis  Act,'  as  said  place  was  made 
since  August  11,  1886.  That  immediately  up- 
on the  purchase  of  the  said  improvements  by 
the  said  Miller  and  his  said  wife,  said  de- 
fendant Daniels  became  their  tenant  from 
year  to  year  on  said  premises,  and  has  oc- 
cupied them  ever  since  as  such,  and  was  their 
tenant  at  the  Institution  of  this  suit"  On 
January  12,  1901,  plaintiffs  filed  demurrer  t« 
the  answer  of  defendants  Miller,  as  follows: 
"Come  the  Cherokee  Nation  and  John  L.  Mil- 
ler, by  their  attorneys,  and  demur  to  the  an- 
swer of  the  defendants  filed  herein,  and  for 
cause  of  demurrer  say  that  the  said  answer 
failed  to  state  facts  sufficient  to  constitute  a 
defense  to  this  action.    [Signed]   Davenport 


&  Thompson,  Attorneys  for  Cberokoe  Nation. 
John  B.  Turner,  Attorney  for  John  L.  Millo:."' 
On  February  15, 1901,  said  demurrer  was  sus- 
tained, to  which  defendants  excited,  and 
Judgment  rendered,  to  which  defendants  ex- 
cepted, and  prayed  an  appeal  to  this  coort, 
which  was  granted,  as  follows:  "Now,  <ni 
this  day  this  cause  coming  on  to  be  heard  up- 
on the  plaintiffs'  demurrer  to  defendants'  an- 
swer herein,  which,  after  argument  by  coun- 
sel on  both  sides,  the  court  is  pleased  to  sus- 
tain, and  to  the  sustaining  of  said  demurrer 
the  defendants  then  and  there  excepted,  and 
the  defendants  refusing  to  plead  furthw,  it  is 
ordered,  adjudged,  and  decreed  by  the  court 
that  plaintiffs  have  and  recover  of  and  from 
the  defendants  herein  the  jtremiaee  in  contro- 
versy In  this  suit,  to  wit,  a  certain  farm  or 
Improvement  situated  about  3%  mUea  north 
of  Buby,  Ind.  T.,  and  more  particularly  de- 
scribed as  follows:  'In  section  26,  township 
27  N.,  B.  17  E.,  the  same  being  on  the  east 
side  of  Big  Creek,  said  creek  touching  said  im- 
provement, and  bounded  on  the  north  by  Sam 
Whltmlre's  farm,  on  the  south  by  Maryland 
Beck's  Improvement  and  Sam  Harrison's 
farm,  and  on  the  east  by  Henderson  Orim- 
mett's  farm,  having  thereon  a  loghoune  14x16. 
a  good  smokehouse  10x12,  and  about  75  acres 
of  cultivated  land,'— together  with  $300  for  its 
unlawful  detention  (said  amount  having  been 
agreed  upon  by  counsel  on  both  sides  here  in 
open  court),  together  wltl^  6  per  cent.  Interest 
thereon  from  this  date  until  paid.  And  it 
further  appearing  to  the  court  that  there  is 
due  from  the  plaintiff  John  L.  Miller  to  the 
Cherokee  Nation  the  sum  of  $274  as  part  of 
the  purchase  money  of  said  place,  it  is  farther 
ordered,  adjudged,  and  decreed  by  the  ooort 
that  a  writ  of  possession  issue  herein,  and 
that  said  Miller  be,  and  be  la  hereby,  ordered 
placed  in  possession  of  said  premises  upon  his 
first  payhig  into  the  registry  of  this  conrt  said 
sum  of  $274  with  Interest;  from  all  of  which 
the  defendants  except,  and  pray  an  appeal, 
which  is  granted  by  the  court"  On  February 
28,  1901,  defendants  ffied  a  supersedeas  bond 

Smith  &  McCnIIocb  and  W.  8.  Stanfield,  for 
appellants. 

TOWNSEND,  J.  (after  stating  the  facts). 
Appellants  have  filed  two  assignments  of  er- 
ror, as  follows:  "(1)  In  overruling  the  fourth 
ground  of  demurrer  to  the  plaintiffs'  com- 
plaint for  two  reasons,  viz.:  (a)  There  is  a 
misjoinder  of  partlea  plaintiff;  Cb)  the  com- 
plaint does  not  state  facta  sufficient  to  con- 
stitute a  cause  of  action.  (2)  In  sustaining 
the  demurrer  to  the  answer  of  CharUe  and 
Mollie  Miller."  The  appellee  has  failed  to 
file  a  brief  in  this  action  and  present  any 
authority  for  the  institution  of  this  salt  in 
the  manner  the  same  has  been  InaUtnted.  If 
there  is  any  other  statute  than  the  act  of 
June  28,  1898,  known  as  the  "Curtis  Act," 
that  was  in  force  at  the  inatitntlon  of  fhia 
suit,  that  authorised  any  Indian  tribe  to  In- 
Btltute  a  suit  to  recover  the  poaaesalon  of  tbe 
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land,  our  attention  has  not  been  called  to  the 
same.  If  said  suit  was  Instituted  under  the 
provisions  of  tbe  said  act  of  June  28,  1898 
(Ind.  T.  Ann.  St  1809,  {§  67q-«7z20),  then 
it  must  Iiave  complied,  with  the  requirements 
of  the  following  sections  of  said  act: 

"(3)  That  said  courts  are  hereby  given 
Jurisdiction  In  their  respective  districts  to  try- 
cases  against  those  who  may  claim  to  hold 
as  members  of  a  tribe  and  whose  member- 
ship Is  denied  by  the  tribe,  but  who  continue 
to  hold  said  lands  and  tenements  notwith- 
standing the  objection  of  tbe  tribe;  and  if  it 
be  found  upon  trial  that  the  same  are  held 
unlawfully  against  the  tribe  by  those  claim- 
ing to  be  members  hereof,  and  the  member- 
ship and  right  are  disallowed  by  the  commis- 
sion to  tbe  Five  Tribes,  or  tbe  United  States 
court,  and  the  Judgment  has  become  final, 
then  said  court  shall  cause  tbe  parties  char- 
ged with  unlawfully  holding  said  possessions 
to  be  removed  from  the  same  and  cause  the 
lands  and  tenements  to  be  restored  to  the 
person  or  persons  or  nation  or  tribe  of  In- 
dians entitled  to  the  possession  of  the  same." 

"(t\  That  before  any  action  by  any  tribe 
or  vurson  shall  be  commenced  under  sec- 
tion three  of  this  act  it  shall  be  the  duty  of 
tbe  party  bringing  tbe  same  to  notify  tbe 
adverse  party  to  leave  the  premises  for  the 
possession  of  which  the  action  is  aboul  to 
be  brought,  which  notice  shall  be  served  at 
least  thirty  days  before  commencing  the  ac- 
tion by  leaving  a  written  copy  with  the  de- 
fendant, or,  if  be  cannot  be  found,  by  leav- 
ing the  same  at  bis  last  known  place  of  resi- 
dence or  business  with  any  person  occupy- 
ing the  premises  over  the  age  of  twelve  years, 
at,  U  his  residence  or  business  address  can- 
not be  ascertained,  by  leaving  tbe  same 
with  any  person  over  tbe  age  of  twelve 
years  upon  the  premises  sought  to  be  recov- 
ered and  described  In  said  notice;  and  if 
there  be  no  person  with  whom  said  notice 
can  be  left,  then  by  posting  same  on  the 
premises. 

"(6)  That  the  summons  shall  not  issue  in 
such  action  until  the  chief  or  governor  of  the 
tribe,  or  person  or  persons  bringing  suit  in 
his  own  behalf,  shall  have  filed  a  sworn  com- 
plaint on  behalf  of  the  tribe  or  himself, 
with  tbe  court  which  shall,  as  near  as  prac- 
ticable^  describe  the  premises  so  detained, 
and  shall  set  forth,  a  detention  without  the 
consent  of  the  person  bringing  said  suit  or 
tbe  tribe,  by  one  whose  membership  is  denied 
by  it:  provided,  that  if  tbe  chief  or  governor 
refuse  or  fall  to  bring  suit  in  behalf  of  the 
tribe  then  any  member  of  the  tribe  may 
make  complaint  and  bring  said  suit" 

Misjoinder  of  parties  plaintiff  can  be  taken 
advantage  of  by  demurrer.  Gassett  v.  Kent, 
19  Ark.  602;  Christian  v.  Crocker,  26  Ark. 
327,  99  Am.  Dec.  223;  Pom.  Code  Rem.  gf 
213-216.  No  allegations  appear  in  the  com- 
plaint as  required  by  section  3  of  said  act, 
and  the  complaint  fails  to  comply  with  tbe 
requirements  of  section  6  of  said  act.    In 


Hargrove  v.  Cherokee  Nation,  58  S.  W.  6C0, 
Judge  Clayton,  in  passing  upon  the  action 
of  the  court  below  In  overruling  a  demurrer 
Interposed  by  the  defendants  in  that  case, 
which  raised  the  Identical  question  raised 
by  tbe  demurrer  In  this  case,  under  section 
6  of  said  act,  says:  "  'Sec.  6.  Tbat  tbe  sum- 
mons shall  not  issue  in  such  action  until 
the  chief  or  governor  of  the  tribe,  or  person 
or  persons  bringing  suit  in  his  own  behalf, 
shall  have  filed  a  sworn  complaint  on  be* 
half  of  the  tribe  or  himself,  with  the  court, 
which  shall,  as  near  as  practicable,  describe 
the  premises  so  detained,  aud  shall  set  forth 
a  detention  without  the  consent  of  the  person 
bringing  said  suit  or  tbe  tribe,  or  by  one 
whose  membership  is  denied  by  It:  provided^ 
that  if  the  chief  or  governor  refuse  or  fait 
to  bring  suit  in  behalf  of  tbe  tribe,  then 
any  member  of  the  tribe  may  niake  com- 
plaint and  bring  said  suit'  SO  Stat  496 
(Ind.  T.  Ann.  St  1899,  |i  57q-57z20).  From 
a  reading  of  the  statute  as  above  set  out 
it  Is  clear  that  the  Cherokee  Nation  may  have 
brought  the  suit  without  Joining  the  pro- 
spective allottee,  and,  in  case  of  Its  failure 
to  bring  the  suit  at  all,  its  coplalntlff  could 
have  done  so<  without  Joining  the  Cherokee 
Nation.  But  the  statute  provides,  as  to  this 
class  of  cases,  that  if  the  chief  or  governor 
refuse  or  fall  to  bring  suit  In  behalf  of  the 
tribe,  then  any  member  of  the  tribe  may 
make  complaint  and  bring  said  suit'  It 
seems  clear  from  this  statute  that  tbe  chief 
or  governor  is  to  take  tbe  initiative,  and  bring 
tbe  suit  and  only  in  case  of  bis  failure  or 
refusal  to  do  so  would  another  member  of 
tbe  tribe  be  antborlsed  to  bring  the  suit; 
and,  to  Justify  It  by  a  member  of  the  tribe. 
It  mu«t  appear  from  tbe  complaint  that  the 
chief  or  governor  bad  refused  or  failed.  The 
complaint  makes  no  such  averments,  and 
in  fact  could  not  have  done  so,  because  tbe 
nation  la  made  a  party  to  the  suit  by  it  The 
demurrer,  tbereXme,  should  have  been  sus- 
tained, and  tbe  cause  dismissed  as  to  Claude 
Shelton." 

There  being  no  allegation  in  tbe  complaint 
as  required  by  section  6,  we  are  of  tbe  opin- 
ion that  tbe  demurrer  of  tbe  app^Iants 
should  have  been  sustained,  and  tbe  case 
dismissed  as  to  either  tbe  COierokee  Nation 
or  all  tbe  pUiilntlfls  except  the  Cherokee  Na- 
tion. The  case  is  therefore  reversed  and  re- 
numded. 


DONOHOO  et  al.  v.  HOWARD  et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

INDIAN  LAND— INTRUDBR»-SAI.B   BT  CHBRO- 
KBE   NATION— RESALE— F0RFEITDKEI-BJEK3T- 
MENT— INTERVENTION— INTEREST     IN     8UB- 
JECT-MATTBR- PURCHASE     PRICBl— PAYMENT 
INTO  COURT— REPAYMENT— RBCBIVBR8HIP. 
1.  The   act   of  the  council  of  the  Cherokee 
Nation  of  September  30,  1896,  amended  Decem- 
ber 21,  1895,  proTidiog  for  tbe  sale  of  improve- 
ments  put  on  Cherokee  lands  by  intruders,  re- 
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quires  pajnueuts  Id  six  equal,  annual  install- 
mentg,  and  eopcts  that  a  failure  to  pay  either 
of  them  witom  three  months  after  due  will 
work  a  forfeiture,  and  that  "a  like  forfeiture 
shall  follow  from  any  transfer  of  the  improTe- 
nients  by  the  purchaser  under  this  act  before 
the  last  installment  is  paid."  Beld,  that  a  pur- 
chaser at  such  sale,  who  resold  without  having 
been  put  in  possession,  and  after  the  payment 
of  but  one  installment,  convened  no  title,  and 
his  pui'chaser  could  not  maintain  ejectment, 
though  the  Cherokee  Nation  had  not  demanded 
a  forfeiture. 

2.  A  plea  of  intervention  by  the  Cherokee 
Nation,  not  Betting  up  the  forfeiture,  but  al- 
leging a  valid  sole  by  it,  and  nonpayments  of 
installments,  and  that  it  "bad  an  interest  in 
the  improvements  to  the  extent  of  the  deferred 
payments,"  and  praying  that,  on  failure  of  the 
plaintiff  to  recover,  it  have  judgment  for  pos- 
session, did  not  show  an  interest  snfflcient  to 
permit  intervention  under  Mansf.  Dig.  {  4&16 
(lud.  T.  Ann.  St.  1889,  i  3151),  providiug  that 
any  one  "having  an  interest  in  the  property" 
may,  on  application,  be  made  a  party  in  actions 
for  recovery  of  real  property. 

3.  Where  plaintiff  in  ejectment  alleged  title 
through  a  sale  to  his  grantor  by  the  Cherokee 
Nation,  and  admitted  the  nonpayment  of  cer- 
tain installments  of  the  purchase  price,  but 
paid  them  into  court  on  express  stipulation 
that  they  were  to  be  paid  to  the  intervener,  the 
Cherokee  Nation,  only  in  event  of  plaintiff's  re- 
covery, it  was  not  error,  on  sustaining  a  demur- 
rer to  the  complaint,  to  order  the  money  to  be 
repaid  to  plaintiff. 

4.  Aside  from  such  stipulation,  the  court  hav- 
ing decided  that  plaintiff  never  acquired  any 
title  by  virtue  of  the  conveyance  to  him,  the 
money  belonged  to  him,  and  the  order  for  its  re- 
turn was  proper. 

5.  Plaintiff  in  ejectment  claimed  title  under  a 
sale  by  the  Cherokee  Nation  to  bis  grantor. 
Defendant  claimed  under  a  sale  from  an  alleged 
intruder,  whose  interests  the  nation  claimed 
to  have  sold,  and  the  nation  intervened,  claim- 
ing possession  only  for  the  nonpayment  of  in- 
stallments of  the  purchase  price,  and  a  receiv- 
er for  rents  and  profits  was  appointed.  Held, 
that  plaintiff  having  failed  to  show  title,  and 
the  Cherokee  Nation  having  failed  to  allege  a 
sufficient  interest  to  permit  it  to  intervene,  the 
court  properly  ordered  the  money  derived  from 
the  receivership  to  be  paid  to  defendant. 

Appeal  from  the  United  States  coart  for 
the  Northern  district  of  the  Indian  Territory: 
before  Justice  Joseph  A.  GUI.  January  31, 
1902. 

Ejectment  by  P.  Donohoo  against  I.  J  How- 
ard and  others.  In  which  the  Cherokee  Nation 
Intervenes.  From  a  judgment  dismissing  the 
suit  and  striking  out  the  plea  of  Intervention, 
plaintiff  and  Intervener  appeal.    Affirmed. 

This  was  an  action  originally  commenced 
by  P.  Donohoo  against  the  appellees,  I.  J 
Howard,  Ueorglana  Howard,  and  Isaac  Max- 
ey,  to  recover  possession  of  a  farm  or  Im- 
provement known  as  the  "Jerry  Hubbard 
ImproTements,"  located  about  four  miles 
north  of  Afton,  Ind.  T.,  containing  about  190 
acres.  The  complaint,  after  alleging  the  citi- 
zenship of  plaintiff,  and  the  number  of  bis 
minor  children,  and  the  shares  they  were  en- 
titled to  In  allotment,  sets  out  that  the  Im- 
provements on  the  land  In  question  were, 
after  being  found  to  be  an  Intruder  Improve- 
ment, sold.  In  accordance  with  the  acts  of 
the  Cherokee  national  council,  to  S.  C.  Wal- 
leu,  on  April  9,  1808,  and  that  a  certificate  of 


purchase  was  made  to  him  by  the  sheriff; 
that  on  November  28,  1890,  Wallen  sold  the 
Improvements,  with  what  right  he  had  there- 
in, to  the  plaintiff.  Then  the  plaintiff  makes 
the  general  allegation  that  be  is  the  owner, 
and  entitled  to  the  possession  of,  the  place 
and  Improvements,  and  has  been  since  No- 
vember 29, 1809,  and  that  the  appellees  have 
detained  It  from  him  after  demand  for  pos- 
session. The  complaint  Is  verified,  and  with 
it  and  made  parts  of  it  are  the  acts  of  the 
Cherokee  national  council  pertaining  to  the 
matter,  as  well  as  the  certificate  of  purchase, 
and  the  bill  of  sale  from  the  purchaser  to 
plaintiff,  and  the  notice  to  vacate.  Com- 
plaint was  filed  January  6,  1900.  May  6, 
1000,  appellees  filed  demurrer  to  the  com- 
plaint According  to  the  record,  no  formal 
disposition  was  made  of  this  demurrer,  but 
on  December  6,  1900,  answer  was  filed,  set- 
ting up  a  purchase  under  section  4  of  the 
Curtis  bill  (Ind.  T.  Ann.  St  1889,  {  57t)  on 
August  13,  1898,  alleging  that  it  was  made 
since  1886,  and  setting  up  the  fact  that  the 
place  was  never  declared  an  Intruder  Im- 
provement and  denying  that  It  was  advertis- 
ed as  required,  and  alleging  that  S.  C.  Wallen 
was  not  at  the  time  of  the  purchase  a  citizen 
of  the  Cherokee  Nation.  At  the  same  time, 
exceptions  were  filed  to  the  admissibility  of 
the  documents  relied  on.  On  February  15, 
1901,  the  Cherokee  Nation  appeared  In  open 
court  and  filed  a  plea  of  intervention,  setting 
up  Its  Interest  In  the  land,  and  that  the  Im- 
provement was  an  intruder  Improvement, 
and  had  been  so  declared,  and  had  been 
made  by  a  injected  claimant  It  fnrtber 
claimed  that  the  premises  had  been  sold  as 
required  by  the  acts  of  the  Cherokee  national 
council,  and  refers  to  the  complaint  of  plain- 
tiff for  a  copy  of  the  certificate  and  the  acts 
of  the  Cherokee  national  council.  It  sets  out 
Its  interest  in  the  premises,  and  asks  for  a 
recovery  In  the  event  plaintiff  does  not  re- 
cover. On  February  16,  1901,  the  plaintiff 
answered  the  plea  of  Intervention,  and  ten- 
dered Into  court  for  the  Cherokee  Nation  the 
two  Installments  that  were  due,  and  asked 
that  he  be  placed  In  possession,  and  the  na- 
tion be  allowed  to  recover  the  installments, 
and  that  he  be  credited  with  the  amount 
In  July,  lOOl,  the  plaintiff  P.  Donohoo  and 
the  Cherokee  Nation,  as  plaintiffs,  filed  an 
application  for  the  appointment  of  a  receiver, 
which  was  granted,  and  the  receiver  gave 
bond  and  qualified.  On  January  30, 1902,  de- 
fendants filed  a  demurrer  to  the  complaint, 
which  was  sustained,  and  the  plaintiff  was 
allowed  to  amend.  On  January  31,  1902,  the 
defendant  filed  a  motion  to  strike  the  plea  of 
Intervention  from  the  files,  and  on  the  same 
day  filed  a  demurrer  to  amended  complaint. 
The  demurrer  was  sustained,  and,  plahitiff 
declining  to  plead  further,  bis  cause  was  dla- 
mlssed  at  bis  cost  to  which  exceptions  were 
saved.  The  court  then  dismissed  the  plea  of 
Intervention,  to  which  the  Cherokee  Nation 
excepted.    The  money  paid  in  was  ordeired 
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returned  to  plaintiff,  which  he  declined  to 
accept.  On  March  18,  1902,  the  plaintiff 
Donoboo  and  the  Cherokee  Nation  prayed  an 
appeal,  which  was  allowed. 

W.  H.  Komegay  and  J.  S.  Davenport,  for 
appellants.    Preston  8.  Davis,  for  appellees. 

CLAYTON,  J.  (after  stating  the  facts). 
The  appellants,  with  their  brief,  file  the  fol- 
lowing specifications  of  error:  "(1)  The  court 
erred  in  sustaining  the  demurrer  to  the  com- 
plaint. (2)  The  court  erred  in  dismissing 
the  suit.  0)  The  court  erred  In  striking  out 
the  plea  of  intervention.  (4)  The  court  erred 
in  dismissing  the  intervention.  (5)  The  court 
erred  In  ordering  the  money  for  the  install- 
ments delivered  to  plaintiff.  (6)  The  court 
erred  in  ordering  the  money  derived  from  the 
receivership  paid  to  defendant" 

The  first  and  second  specifications  of  er- 
ror raise  the  single  question  as  to  whether 
the  court  erred  In  sustaining  the  demurrer 
to  the  complaint,  and  dismissing  the  suit 
of  plaintiff  DonoUoo.  The  complaint,  with 
its  exhibits,  which  are  a  part  of  it.  In  sub- 
stance alleges  that  the  premises  in  contro- 
versy were  purchased  by  the  grantor  of  the 
plaintiff  at  a  sale  made  by  the  sbeiifl  of 
Delaware  district  of  the  Cherokee  Nation 
under  and  by  virtue  of  the  iwwer  vested 
in  him  by  ttie  act  of  the  council  of  the 
Cherokee  Nation,  approved  September  30, 
1895,  and  amended  December  21,  1895,  which 
are  exhibited  with  the  complaint,  and  made 
a  part  thereof.  The  said  act,  as  amended, 
provided  that  Improvements  erected  on  Cher- 
okee lands  by  "Intruders,"  which  have  been 
voluntarily  relinquished  by  them,  or  from 
which  the  United  States  shall  have  expelled 
them  In  compliance  with  stipulations  of 
treaty,  shall,  under  the  conditions  of  said 
act,  be  sold  at  public  auction  to  Cherokee 
bidders.  It  further  provides  that  the  pay- 
ments shall  be  made  in  six  equal,  annual 
Installments,  and  that  a  failure  to  pay  either 
of  them  within  three  months  after  becoming 
due  shall  work  a  forfeiture  to  the  nation 
of  the  improvements  and  all  previous  pay- 
ments. It  also  provides  that  "a  like  for- 
feiture shall  follow  from  any  transfer  of 
the  Improvements  by  the  purchaser  under 
this  act  before  the  last  Installment  is  paid. 
And  no  commutation  of  payment  is  permit- 
ted." The  purchaser  at  the  sheriirs  sale, 
who  was  the  grantor  of  the  plaintiff,  with- 
out having  been  put  In  possession,  sold  the 
premises  to  the  plaintiff,  and  executed  to 
him  a  bill  of  sale  therefor,  when  only  one 
annual  installment  of  the  purchase  money 
bad  been  paid,  and  this  suit  was  brought 
after  two  other  of  the  annual  installments 
were  more  than  three  months  past  due.  One 
of  the  questions,  and  the  controlling  one, 
raised  by  the  demurrer.  Is,  did  this  transac- 
tion, conceding  the  regularity  of  the  sheriff's 
sale,  pass  such  title  to  the  plaintiff  as  would 
support  an  action  of  ejectment?  It  is  ar- 
gned  that.  Inasmuch  as  the  law  simply  pro- 
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vlded  for  a  forfelttire,  it  ii  a  matter  that 
concerns  the  Cherokee  Nation  alone,  and,  if 
it  sees  fit  to  condone  the  offense  and  stand 
upon  the  contract,  It  can  do  so,  and  that  the 
nation  by  its  Intervention  Is  making  no 
demand  for  the  forfeitture,  but,  standing  upon 
the  contract,  is  demanding  only  the  purchase 
price.  And  this  would  probably  be  true  if 
the  purchaser  at  the  sale  were  the  party 
plaintiff  in  this  suit  But  he  Is  not  The 
plaintiff  purchased  from  a  man  who  was 
bound  by  the  terms  of  his  grant  not  to 
trapsfer,  and  was  forbidden  by  public  law 
to  sell;  and  the  question  is,  not  did  his 
grantor  forfeit  his  title  by  his  act,  but  did 
he  convey  title  by  his  deed?  The  plaintiff's 
grantor,  at  the  will  of  the  Cherokee  Nation, 
may  still  have  title,  but  the  plaintiff  has 
none.  One  of  the  terms  of  the  grant,  as 
repressed  by  the  statute  from  which  the 
sheriff  got  his  power  to  sell,  and  the  plain- 
tifTs  grantor  his  right  to  buy,  was  that  the 
premises  should  be  inalienable  for  five  years, 
at  least  It  provides,  in  effect  that  the  lands 
shall  not  be  transferred  by  the  purchaser  at 
the  sale  until  the  last  annual  installment 
shall  have  been  paid,  and  there  were  six  of 
them,  and  there  was  to  be  no  commutation. 
Bach  annual  installment  was  to  be  paid 
when  It  fell  due,  and  not  before,— the  first 
immediately,  and  the  last  at  the  beginning 
of  the  sixth  year.  We  think  that  no  other 
construction  can  be  placed  on  this  statute, 
but  that  it  is  a  limitation  on  the  right  of 
alienation  for  the  time  mentioned.  It  is 
true  that  the  statute  does .  not  state  in  so 
many  words  that  the  purchaser  should  not 
have  the  right  to  transfer  the  premises  until 
the  payment  of  the  last  annual  installment, 
but  it  unquestionably  does  so  In  effect  The 
language  is:  "A  forfeiture  shall  follow  from 
any  transfer  of  the  Improvements  by  the 
purchaser  under  this  act  before  the  last  in- 
stallment is  paid;  and  no  commutation  of 
payment  is  permitted."  The  evident  inten- 
tion of  the  Cherokee  legislature  was  that 
title  should  be  retained  in  the  purchaser  until 
the  last  installment  should  be  paid.  It  was 
a  declaration  of  the  public  policy  of  the 
Cherokee  Nation,  ingrafted  in  a  public  law, 
that  the  land  should  be  inalienable  until  that 
time.  And  therefore  the  attempted  sale  of 
the  purchaser  to  the  plaintiff  was  void,  the 
sale  and  deed  conveyed  no  title,  and  the 
plaintiff  has  no  standing  in  this  action  of 
ejectment  We  hold,  therefore,  that  the 
court  below  did  not  err  in  sustaining  the 
demurrer  to  the  complaint,  and  dismissing 
the  suit  as  to  the  plaintiff. 

The  third  and  fourth  specifications  of  er- 
ror relate  to  the  action  of  the  court  in  strik- 
ing out  and  dismissing  the  intervention. 
The  defendant  filed  no  answer  to  the  plea 
of  Intervention,  but  moved  the  court  to  strike 
out  the  plea  and  dismiss  the  intervention  on 
the  following  grounds:  "(1)  That  the  Inter- 
vener set  up  an  Independent  title  to  that 
claimed  by  the  parties  to  tha^wlt  _  ®i  That 
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said  Interrentlon  Is  contrary  to  law,  and  not 
authorized  by  tbe  rules  of  pleading  and  prac- 
tice in  force  in  this  Jurisdiction.  (8)  That 
said  intervention  shows  no  right  In  the  in- 
tervener to  be  Joined  or  permitted  to  inter- 
fere In  this  case.  (4)  That  neither  the  plain- 
tiff nor  the  defendant  are  in  any  way  attaclc- 
Ing  tbe  right  of  property  or  possession,  nor 
are  they  seeldng  any  Judgment  against  tbe 
intervener." 

Section  4946,  Mansf.  Dig.  and.  T.  Ann.  St 
189S),  S  8161),  provides:  "Where  in  an  action 
for  tbe  recovery  of  real  or  personal  property, 
any  person  having  an  interest  In  the  proper- 
ty, applies  to  be  made  a  party,  the  court  may 
order  it  to  be  done."  This  statute  does  not 
mean  that  In  an  action  of  ejectment  every 
person  who  may  have  an  interest  in  tbe  land, 
which  Is  not  and  cannot  be  affected  by  the 
result  of  tbe  suit,  one  way  or  tbe  other,  may 
Intervene,  for  In  such  case  he  could  recover 
nothing  by  the  Judgment,  nor  could  any  right 
of  bis  be  affected.  In  such  a  case  be  would 
be  an  Intermeddler.  The  statute  simply 
means  that  he  most  have  an  interest  In  tbe 
object  of  tbe  suit  Tbe  mere  fact  that  be 
bas  an  Interest  in  tbe  thing  which  is  the  sub- 
ject of  controversy  will  not  be  sufficient 
The  supreme  court  of  California,  in  which 
state  tbe  right  of  Intervention  bas  been  most 
liberally  construed,  in  the  case  of  Horn  v. 
Water  Co.,  13  Cal.  70,  73  Am.  Dec.  669,  say: 
"The  lnteref3t  mentioned  In  tbe  statute, 
which  entities  a  person  to  intervene  In  a  suit 
between  other  parties,  must  be  in  tbe  matter 
in  litigation,  and  of  such  a  direct  and  imme- 
diate character  that  the  intervener  will  either 
gain  or  lose  by  tbe  direct  legal  operation -and 
effect  of  tbe  judgment  To  authorize  an  In- 
t«rvention,  therefore,  the  Interest  must  be 
that  created  by  a  claim  to  the  demand,  or 
some  part  thereof.  In  a  suit  or  a  claim  to  or 
lien  upon  the  property,  or  some  part  thereof, 
which  la  tbe  subject  of  litigation."  The  su- 
preme court  of  the  United  States,  in  the  case 
of  Smith  ▼.  Oale,  144  U.  8.  500,  12  Sup.  Gt 
674,  86  L.  Ed.  621,  has  decided  tbls  question 
to  the  same  effect  In  this  case  the  plea  of 
intervention  sets  up  the  Gherolcee  Nation's 
title;  that  one  Jerry  Hubbard,  the  grantor  of 
tbe  defendant  had  made  the  Improvements 
on  tbe  place  In  controversy  under  the  claim 
of  citizenship,  which  claim  had  been  ad- 
judged against  him  by  a  final  Judgment  of  a 
court  and  that  pursuant  to  law  in  such  case 
tbe  Cherokee  Nation  had,  through  the  sheriff 
of  Delaware  district  sold  tbe  improvements 
to  one  S.  C.  Wallen,  a  Cherokee  citizen,  and 
the  grantor  of  the  plaintiff  Donohoo,  which, 
imder  the  law,  carried  with  It  the  right  of 
possession  of  tbe  land  upon  which  they  were 
erected;  that  the  second  and  third  deferred 
payments  were  past  due  and  unpaid,  and  that 
tbe  fourth,  fifth,  and  sixth  payments  were 
not  yet  due;  and  that  the  Cherokee  Nation 
bad  an  Interest  in  the  improvements  to  tbe 
extent  of  tbe  deferred  payments.  It  denies 
the  title  of  Jer^  Hubbard,  and  tberetoi* 


that  bis  conveyance  to  the  defendant  convey- 
ed any  title.  Its  only  prayer  is  "that  upon 
the  failure  of  plaintiff  to  recover,  that  it  bav(> 
Judgment  for  the  possession  of  tJie  lands  and 
Improvements,  and  for  rent  from  January, 
1898."  Tbe  whole  purpose  of  the  Interven- 
tion was,  in  case  of  tbe  failure  of  the  plain- 
tiff to  recover,  that  the  court  by  Its  Judg- 
ment would  direct  that  the  possession  of  tbe 
lands  and  improvements  and  back  rents  be 
given  to  tbe  intervener.  The  mention  of  tbe 
unpaid  installments  of  the  purchase  money 
arising  out  of  tbe  sheriff's  sale  was  only  tor 
tbe  purpose  of  showing  the  Interest  of  tbe 
Cherokee  Nation  In  tbe  subject-matter  of  the 
suit  and  the  plea  of  Intervention  expressly 
so  states.  But  had  there  been  a  claim  for 
tbe  money,  tbe  intervener  would  have  been 
In  uo  better  condition,  for  neither  of  tbe  par- 
ties to  tbe  suit  owed  it  anything  on  that  ac- 
count The  sale  to  the  plaintiff,  being  void, 
created  no  privity  between  blm  and  the  In- 
tervener. If  there  were  anything  due  tbe 
nation  on  account  of  the  sheriff's  sale,  it  was 
Wallen,  the  pm-chaser  at  the  sale,  who  owed 
it  and  he  was  not  a  party  to  the  suit  Hav- 
ing held  that  tbe  sale  of  the  premises  by 
Wallen  to  plaintiff  was  void,  it  necessarily 
follows  that  the  obligation  to  pay  the  defer- 
red Installments  falls  with  the  contract  and 
therefore  the  Cherokee  Nation  has  no  inter- 
est In  tbe  suit  because  of  that  When  the 
court  below  reached  the  conclusion  that  tbe 
sale  was  void,  and  dismissed  tbe  plaintiff 
from  the  suit  for  want  of  title,  there  was  no 
possible  Judgment  it  could  render  In  favor 
of  the  intervener.  It  could  do  nothing  but 
dismiss  It  from  the  «nlt  and  give  Judgment 
for  the  defendant  Bnt  It  Is  dalmed  that 
because  tbe  Cherokee  Nation  asserts  title  to 
the  land,  that  is  sufficient  to  show  such  an 
interest  In  tbe  suit  as  to  give  tbe  court  Jn- 
risdiction  to  try  the  issue  between  It  and  the 
defendant  after  the  philntlff  had  been  dis- 
missed. The  fallacy  of  this  contention  will 
be  seen  when  It  Is  considered  that  the  Chero- 
kee Nation,  except  by  Its  prayer,  makes  no 
claim  to  tbe  poasession  of  tbe  premises.  It 
says  by  Its  plea  that  notwithstanding  its 
legal  title,  it  bas  lawfully  sold  its  right  to 
tbe  possession,  and  Is  insisting  that  that  sale 
Is  a  valid  one.  Had  tbe  purchaser  at  the 
sale  been  a  party  to  the  suit  and  the  nation 
were  in  court  insisting  upon  Its  forfeiture, 
there  might  be  some  virtue  in  this  position. 
The  suit  was  for  the  possession  of  the  prem- 
ises, and  neither'  of  the  parties  to  it  wss  at- 
tacldng  the  title  of  tbe  Intervener,  and  no 
Judgment  could  have  been  rendered  in  it  that 
could  In  tbe  remotest  degree  have  affected 
its  right  or  Its  title  in  and  to  the  Improve- 
ments or  the  land.  If  it  be  said  that  the  law 
under  which  tbe  sale  was  made  required  the 
Cherokee  Nation,  through  Its  sheriff,  to  put 
the  purchaser  in  possession,  and  ther^ore  It 
would  have  that  interest  In  tbe  anit  and  that 
it  was  In  court  for  the  purpose  of  upholding 
tbe  title  of  its  grantee  and  ^  putting  bla  ia 
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possession,  the  answer  Is  that  its  grantee  Is 
not  In  court;  the  court  had  no  Jurisdiction 
over  him  to  put  him  in  possession  or  to  ad- 
judge his  title.  Besides,  that  is  not  the  pray- 
er of  the  intervener.  It  aslcs  to  be  put  in 
possession  itself,  notwithstanding  the  fact 
tliat  it  has  sold  that  right  to  another.  We 
therefore  hold  that  the  coort  below  did  not 
err  in  dismissing  the  Cherokee  Nation  from 
the  suit 

The  fourth  specification  of  error  is  that  the 
court  erred  in  ordering  the  money  for  the  in- 
stallments delivered  to  plaintUT.  We  sup- 
pose that  this  means  that  the  court  erred  In 
ordering  the  money  that  had  been  deposited 
by  plaintiff  In  court  to  be  paid  to  the  Chero- 
kee Nation  in  case  plaintiff  prevailed,  to  be 
returned  to  plaintiff.  There  are  two  answers 
to  this:  First  That  the  money  was  deposit- 
ed In  court  by  plaintiff  upon  the  express  stip- 
ulation that  it  was  to  be  paid  to  the  Chero- 
kee Nation  only  in  the  event  that  the  plain- 
tiff should  prevail  in  the  suit  He  failed. 
Second.  That  the  money  belonged  to  the 
plaintiff.  The  Cherokee  Nation  had  no  in- 
terest in  it 

The  sixth  specification  of  error  Is  that  the 
court  erred  in  ordering  the  money  derived 
from  the  receivership  paid  to  defendant 
The  answer  to  this  is  that  there  was  no  other 
person  to  whom  the  court  could  pay  the 
money.  It  was  derived  from  the  rents  and 
profits  of  the  place  while  in  the  hands  of  the 
receiver,  of  which  possession  had  been  wrest- 
ed by  order  of  the  court  from  the  defendant 
The  Cherokee  Nation  had  sold  its  right  to 
the  rents  and  profits,  and  the  plaintiff  took 
nothing  by  its  purchase  of  the  premises. 
The  defendant  bad  prevailed  in  the  suit 
To  whom  else  could  the  money  have  been 
paid? 

Finding  no  oror  in  the  Judgment  of  the 
court  below,  It  Is  aflSrmed. 


CRAGGS  V.  BOHABT. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
25,  1002.) 

APPEAL— RECORD-BILL  OP  EXCBPTIONS— TRI- 
AL-RIGHT TO  OPBN  ANO  CLOSa 

1.  Assi^meuts  of  error  relating  to  the  exclu- 
sion of  eyidence  cannot  be  considered  unless  the 
record  affirmatively  shows  that  all  the  evidence 
ia  incorporated  therein. 

2.  A  statement  in  the  record  that  it  contains 
all  the  "testimony"  introduced  on  the  trial  is 
not  equivalent  tn  a  statement  that  all  the  "evi- 
dence is  contained,  and  does  not  justify  the 
consideration  of  assignments  of  error  relating 
to  the  exclusion  of  evidence. 

3.  Where  the  record  on  appeal  does  not  pur- 
port to  contain  all  the  instructions  which  were 
given  on  the  trial,  and  no  motion  for  a  new 
trial  is  made  a  part  of  the  record  by  bill  of  ex- 
ceptions, assignments  of  error  complaining  of 
the  court's  action  in  giving  and  refusing  In- 
structions cannot  be  considered. 
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4.  An  assignment  of  error  complaining  of  the 
court's  refusal  to  allow  appellant  to  open  and 
close  the  argument  cannot  be  considered  where 
no  exception  was  taken  to  such  refusal. 

6.  In  an  action  on  a  note,  where  defendant 
denied  the  execution  of  the  note,  and  that  plain- 
tiff was  the  owner  thereof,  plaintiff  waa  entitled 
to  open  and  close  the  argument 

6.  An  assignment  that  the  court  erred  in  over- 
ruling a  motion  to  quash  a  writ  of  garnishment 
cannot  be  considered  where  the  record  on  ap- 
peal does  not  disclose  a  ruling  of  the  court  on 
the  motion. 

7.  An  assi^ment  of  error  in  overruling  ap- 
pellant's motion  for  a  new  trial  is  without  merit 
where  no  motion  for  a  new  trial  is  made  a  part 
of  the  record  by  bill  of  exceptions. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  Octot)er  U, 
1809. 

Action  by  John  Craggs  against  J.  A.  Bo- 
hart.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afllrmed. 

On  the  2gtb  of  May,  1897,  the  appellee  filed 
his  complaint  in  the  United  States  court  at 
Chlckasha,  as  follows:  "Now  comes  J.  A. 
Bohart  and  represents  unto  your  honor  that 
be  is  a  resident  dtlzen  of  Chlckasha,  Ind.  T., 
but  not  a  member  of  any  Indian  tribe,  and 
compbUns  of  John  Craggs,  a  resident  dtizeu 
of  Oklahoma  territory,  and  not  a  member  of 
any  Indian  tribe.  For  complaint  this  plain- 
tiff says:  (1)  That  heretofore,  to  wit,  on  or 
about  the  29th  day  of  June,  1895,  this  de- 
fendant executed  and  delivered  to  this  plain- 
tiff a  certain  promissory  note  for  the  sum  of 
^00,  which  note  is  In  words  smd  figures  as 
follows:  '$400.00.  Chlckasha.  L  T.,  June  29, 
1895.  Sixty  days  after  date,  tec  value  re- 
ceived, we  or  either  of  us  promise  to  pay  to 
the  order  of  J.  A.  Bohart  t^e  sum  of  four 
hundred  dollars,  at  the  Bank  of  Chickasha, 
Chlckasha,  I.  T.,  with  Interest  at  10  per  cent 
per  annum  from  maturity;  and,  if  not  paid 
when  due,  then  interest  to  become  a  part  of 
the  principal,  and  draw  same  rate  of  interest 
until  paid.  The  indorsers,  sureties,  guaran- 
tors, severally  waive  presentment  for  pay- 
ment, protest  and  notice  for  protest,  and  no- 
tice of  nonpayment  of  this  note,  and  they 
agree  that  the  time  of  payment  may  be  ex- 
tended without  notice  or  consent,  or  without 
affecting  their  liabilities.  If  placed  in  the 
hands  of  an  attorney  for  collection,  10  per 
cent,  to  be  added  as  attorney's  fees.  [Signed] 
John  Craggs.  Samuel  Byers.'  (2)  That  said 
note  is  due  and  unpaid,  and  the  defendant 
refused  to  pay,  and  still  refuses  to  pay,  same, 
though  often  requested  to  do  sa  (3)  That 
plaintiff  is  the  legal  and  equitable  owner  of 
said  note.  Wherefore,  premises  considered, 
plaintiff  prays  Judgment  against  the  defend- 
ant, John  Craggs,  for  the  said  sum  of  $400, 
with  interest,  $75.35,  as  provided  by  the 
terms  of  said  note;  and  that  defendant,  John 
Craggs,  be  cited  to  answer  this  complaint; 
and,  it  appearing  that  the  defendant  now 
has  property  within  the  Jurisdiction  of  this 
court  in  the  form  of  money  and  credits  la 
the  hands  of  J.  A.  McGampbell^  cashier,  anA 
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C.  Erwln,  assistant  cashier,  of  the  Citizens' 
liank  of  Chlckastaa,  I.  T.;  and  asks  that  an 
order  of  attachment  be  Issued  against  the 
said  defendant,  John  Craggs,  and  the  said 
J.  A.  McCampbell  and  C.  Erwln  be  summon- 
ed to  answer  as  garnishees  in  this  cause." 

On  the  same  day  there  was  filed  with  the 
clerk  an  affidavit  for  an  attachment  setting 
forth  that  defendant,  Craggs,  was  a  nonresi- 
dent of  the  Indian  Territory,  and  upon  tills 
an  order  of  attachment  was  issued  and  served 
upon  J.  A.  McCampbell  and  C.  Erwln,  as 
garnishees,  by  the  United  States  marshal  for 
the  Southern  district,  on  the  same  day.  On 
October  11,  1889,  the  second  amended  answer 
of  defendant,  Craggs,  was  filed,  as  follows: 
"Now  comes  the  defendant,  John  Craggs,  and 
for  his  second  amended  answer  to  plalntllTs 
complaint  filed  herein,  leave  of  the  court  first 
granted,  states:  (1)  That  defendant  admits 
that  he  is  a  nonresident  of  the  Indian  Terri- . 
tory;  that  he  is  a  United  States  dtlzen,  and 
resides  at  Anadarko.  (2)  Defendant  denies 
that  be  executed  the  note  ai  alleged  In  plain- 
tiff's complaint,  but  avers  that  he  signed  said 
note  only  as  surety  for  the  said  Samuel  Byers, 
which  was  so  understood  at  the  time  of  the 
execution  thereof  by  defendant  The  plaintiff 
unly  secured  the  signature  of  the  said  de- 
fendant, John  Craggs,  as  such  surety  for  the 
said  Sam  Byers.  (3)  That  said  note  was  ex- 
ecuted to  plaintiff  by  the  said  Samuel  Byers 
for  borrowed  money,  and  that,  after  It  was 
agreed  between  plaintiff  and  defendant  and 
the  said  Samuel  Byers  that  defendant  should 
sign  said  note  as  surety  for  the  said  Samuel 
Byers,  he  (defendant)  went  to  plaintiff's  of- 
fice to  sign  same,  and  placed  his  name  in  such 
a  position  on  said  note,  leaving  a  line  above 
for  the  said  Samuel  Byers  to  sign,  Indicat- 
ing that  the  said  defendant  was  simply 
signing  as  surety;  and  when  the  said  Sam- 
uel Byers  went  to  plaintiff  to  sign  said 
note  plaintiff  wrongfully,  unlawfully,  and 
fraudulently  induced  the  said  Samuel  Byers 
to  sign  or  place  bis  name  on  said  note  on 
the  line  below  the  defendant's  name,  in  or- 
der to  indicate  that  the  defendant  herein 
was  priucipal  on  said  note.  (4)  Defendant 
further  denies  that  the  plaintiff,  J.  A.  Bohart, 
is  the  legal  and  lawful  owner  of  the  said 
note,  and  denies  said  note  was  ever  executed 
to  the  said  J.  A.  Bohart,  plaintiff  herein,  but 
avers  and  alleges  the  truth  to  be  that  said 
note  was  executed  to  the  order  of  the  Bank 
of  Chickasha,  then  composed  of  J.  O.  Bohart, 
president,  J.  A.  Bohart,  cashier,  and  W.  A. 
Bohart,  assistant  cashier,  and  that  they  were 
the  owners  of  said  note.  (5)  Defendant  de- 
nies that  he  was  about  to  remove  his  prop- 
erty from  the  Indian  Territory  at  the  time 
this  suit  was  filed,  leaving  enough  therein 
to  satisfy  the  claim  of  said  plaintiff.  (6) 
Defendant  further  denies  that  he  is  indebt- 
ed to  plaintiff,  J.  A.  Bohart,  in  the  sum 
alleged  in  plaintiCTs  complaint,  or  In  any 
other  siun,  but  alleges  that  he  has  paid  the 
Slime,  In  this:    That  as  surety  on  said  note 


he  secured  from  the  prlncipul,  Samuel  Byers, 
a  note  for  ($450)  four  hundred  and  fifty  dol- 
lars, the  amount  of  the  principal  and  interest 
at  the  time  of  the  note  sued  on  In  this  action. 
Said  Samuel  Byers  at  the  same  time  execut- 
ed a  chattel  mortgage,  payable  to  the  Bank 
of  Chickasha,  on  sufficient  personal  property 
to  more  than  secure  the  same,  and  also 
turned  over  two  other  promissory  notes, 
of  one  hundred  dollars  ($100)  each;  and  that 
said  note  of  four  hundred  and  fifty  dollars 
($450),  together  with  the  mortgage  securing 
the  same,  and  the  two  notes  last  described, 
were  all  turned  over  to  this  defendant  to  be 
delivered  to  plaintiff  herein  as  security  for 
his  indebtedness  against  the  same  Samuel 
Byers,  and  in  order  to  have  this  defendant 
released  from  any  further  liability  on  said 
note  sued  on  In  this  action;  and  that  Im- 
mediately this  defendant  went  to  plaintiff, 
and  notified  plaintiff  of  the  said  note  and 
chattel  mortgage  herein  mentioned  and  the 
other  two  notes  put  up  as  collateral  security, 
and  also  stated  to  plaintiff,  or  the  Bank  of 
Chickasha,  that,  if  plaintiff  would  accept 
said  note  and  securities  against  the  said 
Samuel  Byers  in  payment  of  any  indebted- 
ness against  this  defendant,  and  to  release 
all  liability  against  this  defendant  from  said 
note  sued  upon,  that  he,  defendant  herein, 
would  deliver  to  plaintiff,  or  the  Bank  of 
Ohickasba,  the  said  four  hundred  and  fifty 
dollar  note  of  the  said  Samuel  Byers,  se- 
cured by  a  chattel  mortgage  of  the  said 
Samuel  Byers,  together  with  the  two  notes 
put  up  as  collateral  security,  but  so  stated 
to  plaintiff,  or  the  Bank  of  Chickasha,  and 
It  was  BO  expressly  understood,  that  he  (de- 
fendant) would  not,  under  any  other  circum- 
stances, turn  the  same  over  to  plaintiff,  or 
the  Bank  of  Chickasha,  unless  they  would 
release  him  from  any  further  liability  on 
said  note  sued  upon  In  this  action.  That 
at  the  time  plaintiff  refused  to  accept  said 
note  and  chattel  mortgage  and  the  two 
notes  mentioned  as  collateral  security,  and 
discharge  this  defendant,  but  within  a  short 
time  thereafter  plaintiff,  or  the  Bank  of 
Chickasha,  wrote  to  this  defendant  at  Ana- 
darko, requesting  him  to  send  him,  plaintiff, 
cashier  of  the  Bank  of  Chickasha,  the  said 
four  hundred  and  fifty  dollar  note,  and  the 
chattel  mortgage  securing  the  same,  and  also 
the  two  notes,  one  hundred  dollars  each, 
put  up  as  collateral  security  as  above  de- 
scribed, which  this  defendant  did,  with  tbf 
agreement  and  understanding  that  It  re- 
leased him  from  all  further  liability  on  said 
note  sued  upon  in  this  action,  and  that  tbe 
plaintiff  herein  accepted  the  same  with  that 
understanding  and  upon  that  agreement. 
That  this  defendant  has  never  had  said  note 
returned  to  him,  and  that  plaintiff  has  ever 
since  kept  said  notes  and  securities,  and  de- 
fendant was  not  notified  for  several  months 
afterwards  that  plaintiff  Intended  to  bold 
him  responsible  on  said  note  sued  on  in  this 
action,  but  he  had  every  reason  to  believe. 
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and  did  believe,  that  the  same  had  been 
satisfied  as  to  this  defendant,  for  the  rea- 
son that  the  plaintiff,  or  the  Bank  of  Chlcka- 
8ha,  bad  accepted  said  security  obtained 
from  Samuel  Byers  under  the  agreement  that 
be  would  release  this  defendant  from  any 
further  liability,  which  acceptance  and  the 
retention  of  said  securities  bad  ever  depriv- 
ed this  defendant  of  the  use  and  benefit  of 
the  same  for  his  protection.  (7)  That  some 
time  after  the  defendant  turned  over  the 
securities  to  plaintiff  as  stated  above,  be 
(the  plaintiff)  went  to  said  Samuel  Byers. 
and  took  other  notes  and  securities  in  pay- 
ment of  said  Indebtedness  sued  on  herein, 
without  the  consent  or  knowledge  of  this 
defendant;  and  that  defendant  had  not  been 
Botifled  for  a  number  of  nwnths  but  what 
said  note  had  been  satisfied  in  full  by  the 
said  Samuel  Byers.  (8)  That  Samuel  Byers, 
who  was  principal  on  said  note  sued  upon 
In  this  actioD,  at  the  maturity  of  said  note 
had  sufficient  property  to  pay  said  note; 
and  that  the  defendant  herein  often  and  at 
various  times  requested  and  demanded  of 
plaintiff  to  make  bis  money  out  of  the  said 
Sam  Byers,  principal  on  said  note,  and  noti- 
fied him  of  the  property  belonging  to  tbe 
said  Sam  Byers,  tbe  principal,  out  of  which 
plaintiff  could  have  made  the  amount  of 
money  due  on  said  note;  and  that  plaintiff 
well  knew  all  tbe  time  that  this  defendant 
was  only  surety  on  said  note  for  the  said 
Samuel  Byers.  (9)  Defendant,  further  an- 
swering, avers  and  alleges  the  truth  to  be 
that  said  note  sued  upon  In  this  action  was 
executed  by  said  Samuel  Byers,  principal, 
and  this  defendant  as  surety,  payable  to 
the  order  of  the  Bauk  of  Chickasha,  Indian 
Territory,  and  that  plaintiff  wrongfully,  un- 
lawfully, and  fraudulently  scratched  tbe 
payee's  name,  the  Bank  of  Chickasha,  and 
Inserted  the  name  of  J.  A.  Bohart,  this  plain- 
tiff herein,  which  materially  changed  said 
note  since  the  same  was  executed,  and  with- 
out tbe  knowledge  or  consent  of  this  defend- 
ant herein,  and  it  was  done  with  a  wrong- 
ful, unlawful,  and  fraudulent  Intent  to  de- 
fraud this  defendant  out  of  his  rights,  where- 
in plaintiff  sought  to  avoid  applying  the  note 
of  four  hundred  and  fifty  dollars  and  the 
securities  above  mentioned,  which  were  ex- 
ecuted to  the  order  of  tbe  Bank  of  Chicka- 
sha, and  Intended  to  compel  and  force  this 
defendant  to  pay  same,  avoiding  the  trouble 
of  delay  and  inconvenience  of  collecting 
the  same  out  of  the  securities  therein  men- 
tioned. (10)  Defendant,  further  answering, 
alleges  the  truth  to  be  that  the  note  sued  on 
herein  Is  absolutely  void  for  tbe  following 
reason,  to  wit:  That  said  note  was  executed 
for  borrowed  money  at  tbe  Bank  of  Chicka- 
sha, in  which  plaintiff  Is  a  stockholder  and 
the  cashier  of  the  same,  for  tbe  sum  of 
four  hundred  dollars  ($400),  payable  in  sixty 
days  after  date,  which  borrowed  money  was 
for  the  benefit  of  tbe  said  Samuel  Byers, 
the  principal  In  said  note^  and  was  under- 


stood at  the  time  by  plaintiff  and  said  bank; 
and  that  tbe  said  Samuel  Byers  only  receiv- 
ed from  plaintiff  In  conslduration  of  said  note 
the  sum  of  three  hundred  and  seventy-four 
dollars  ($374),  and  that  it  was  there  agreed 
between  plaintiff  and  tbe  said  Samuel  Byers 
that  the  plaintiff  would  charge  the  said 
Samuel  Byers  twenty-six  dollars  ($26)  Inter- 
est for  the  use  of  tbe  said  $374  for  sixty 
days;  plaintiff  thereby  corruptly  and  unlaw- 
fully reserving  and  charging  the  said  Samuul 
Byera  a  great  deal  larger  rate  of  Interest 
than  10  per  cent  per  annum;  and  that  said 
agreement  to  take  usurious  interest  was  cor- 
ruptly made,  and  the  sum  of  $26,  with  the 
Intention  on  tbe  part  of  the  plaintiff,  and 
by  the  consent  of  said  Samuel  Byers  and 
defendant  herein,  to  chaise  Illegal  interest, 
thereby  rendering  said  note  Illegal  and  void. 
Wherefore,  premises  considered,  this  defend- 
ant prays  that  he  may  go  hence  without 
delay,  and  have  Judgment  for  bis  costs  In 
this  behalf  expended." 

The  case  was  heard  by  a  Jury,  with  ver- 
dict for  plaintiff,  and  on  October  9,  1899, 
there  was  a  Judgment  sustaining  the  attach- 
ment, and  a  Judgment  for  plaintiff  In  the 
sum  of  $565.78  and  costs,  with  Interest  at  10 
per  cent  per  annum  from  date  of  the  Judg- 
ment Tbe  record  was  filed  In  this  court  lu 
December,  1899.  Appellant  presents  the  fol- 
lowing 10  assignments  of  error  for  our  con- 
sideration: "The  court  below  erred:  (1)  In 
refusing  to  permit  appellant  to  prove  by 
Samuel  Byers,  In  rebuttal  to  appellee's  testi- 
mony, tbe  amount  of  money  he  had  In  bis 
possession  when  the  three  hundred  and  sev- 
enty-six dollar  draft  was  given  him  by  ap- 
pellee. (2)  In  refusing  to  permit  witness  By- 
ers to  testify,  in  rebuttal  to  appellee  J.  A. 
Bohart's  testimony,  that  be  had  a  check  in 
his  possession  for  one  hundred  and  ninety- 
eight  dollars,  executed  by  appellant  and  that 
be  got  said  check  cashed  before  he  went  to 
Kansas  City,  and  for  that  reason  bad  no  oc- 
casion to  have  tbe  four  hundred  dollar  draft 
changed  to  three  hundred  and  seventy-six 
dollars,  as  claimed  by  appellee.  (3)  In  refus- 
ing to  permit  appellant  to  introduce  said 
check  In  evidence,  as  set  out  In  his  bill  of 
exceptions,  page  44,  together  with  tbe  In- 
dorsements thereon.  (4)  In  refusing  to  per- 
mit appellant  to  testify  In  rebuttal  to  J.  C. 
Bohart's  testimony  that  said  check  was  giv- 
en by  him  to  witness  Byers  Just  before  be 
came  to  Chickasha  and  received  the  three 
hundred  and  seventy-six  dollar  draft  and 
that  it  waa  in  payment  of  his  indebtedness 
to  tbe  said  witness  Byers  for  com.  (5).  In 
giving  to  the  Jury  the  charges  set  out  In  fifth 
and  sixth  sections  of  appellant's  bill  of  ex- 
ceptions and  the  second  section  of  the  court's 
charges.  (6)  In  refusing  to  give  to  the  Jur>' 
the  instructions  requested  by  attorney  for 
appellant  as  set  out  In  paragraph  7  of  ap- 
pellant's bill  of  exceptions,  transcript  page 
46.  (7)  In  refusing  to  allow  appellant  to 
open  and  close  the  argument,  and  In  i>armlt- 
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ting  appellee  to  open  and  close  the  same  aft- 
er baving  charged  the  Jury  that  the  burden 
of  proof  was  upon  the  appellant  to  make  out 
the  defense  pleaded  by  blm  by  a  fair  i>repon- 
deranoe  of  the  testimony.  (8)  In  refusing  to 
give  the  charges  presented  and  requested  by 
appellant,  as  set  out  In  his  bill  of  exceptions, 
paragraphs  9, 10,  11,  12,  and  13.  9)  In  ot»- 
ruUng  appellant's  motion  to  quash  the  writ 
of  garnishment  Issued  and  served  In  this 
case.  (10)  In  oTerrullng  the  appellant^s  mo- 
tion for  a  new  trial,  and  refusing  to  grant  j 
same." 

F.  B.  Kiddle,  for  appelUnt  Chas.  M. 
Fechhelmer  and  P.  B.  Monical,  for  appellee. 

KAYMOXD,  J.  (after  stating  the  facts). 
In  passing  upon  the  first  four  assignments  of 
error,  it  is  necessary  to  refer  to  the  record 
as  filed  in  this  court  to  see  whether  or  not 
it  contains  all  of  the  evidence  which  was  In- 
troduced upon  the  trial  On  page  40  of  the 
printed  record  will  be  found  this  statement: 
"This  was  all  the  testimony  Introduced  on 
the  trial  of  this  cause."  There  Is  a  dispute 
between  counsel  as  to  whether  or  not  the  rec- 
ord contains  all  of  the  evidence  Introduced. 
We  cannot  consider  these  assignments  of  er- 
ror aariesfl  tbe  record  shows  affirmatively 
that  all  of  tbe  evidegKe  introduced  upon  the 
trial  Is  made  a  pArt  of  the  record  by  a  bifl 
of  exceptions.  Tb«  statement  that  this  was 
all  the  testimony  given  in  the  cause  Is  not 
sufficient  "The  statement  that  tbe  bill  of 
exceptions  contaloa  all  the  evidence  must  be 
ntftde  in  ezt^Ieit  terma.  It  will  not  be  suffi- 
cient that  It  eontalas  a  recital  that  'this  was 
all  the  teirtimony  given  la  the  case,'  slnee  tbe 
word  'tieatimany'  is  not  synonymous  with  the 
word  'evldoaee.' "  Thotnp.  Trials,  p.  2112,  | 
2-»i;  citing  Central  Union  Tel.  Co.  v.  State, 
110  Lad.  20a.  10  N.  E.  922,  t2  N.  B.  138.  Tbe 
Ha-st  four  assignments  of  oror  are  therefore 
held  to  be  not  well  taken. 

As  to  tbe  fifth,  sixth,  and  eighth  asslgn- 
ments  of  etxer,  la  rriation  to  the  action  of 
the  conrt  In  giving  instructions  asked  for  by 
nM>ellee  and  in  rcfuslag  InstrQctione  offered 
by  appellant,  It  will  be  seen,  by  referring 
to  the  bill  of  exceptions:  First,  that  the 
record  does  not  purport  to  contain  all  of 
the  lnstructlon«  which  were  given  by  the 
court:  and,  second,  no  motloa  for  a  new 
trial  has  hem  made  a  part  of  the  record 
by  a  bill  of  exceptions.  This  Is  necessary 
in  order  to  present  the  matter  for  our  con- 
sideration. Smith  v.  Simpson  (Ind.  T.)  61 
S.  W.  986. 

In  disposing  of  the  seventh  assignment  of 
error,— that  the  coiut  erred  in  refusing  to 
permit  appellant  to  open  and  close  the  argu- 
ment,—It  will  be  seen,  by  reference  to  the 
bill  of  exceptions  on  page  42  of  the  printed 
record,  that  there  was  no  exception  tak«i 
by  appellant  to  the  action  of  the  court  In 
refnsing  to  permit  counsel  for  appellant  to 
open  and  close  the  argument.    There  being 


no  exception  preserved,  there  is  nothing  for 
us  to  consider.  Besides,  It  will  be  noticed 
by  reference  to  the  answer  that  the  defend- 
ant denied  tiie  execution  of  flie  note  as 
alleged,  and  that  the  plaintiff  was  tbe  own- 
er of  the  same.  Mr.  Thompson,  in  his  work 
on  Trials,  in  discussing  the  right  to  open 
and  close.  In  section  228,  says:  "The  Eng- 
lish decisions  upon  this  subject  being  in  a 
state  of  confusion,  a  decision  was  rendered 
In  the  queen's  bench  in  the  year  1845,  whicb 
settled  previous  conflicts,  and  established 
a  rule  which  furnishes  an  absolute  test  for 
the  decision  of  the  question  in  all  ordinary 
actions  between  plaintiff  and  defendant. 
That  rule  is  this:  That  where  tbe  plaintiff 
has  anything  to  prove  In  order  to  get  a 
verdict,  whether  in  an  action  ex  contractn 
or  ex  delicto,  and  whether  to  establish  his 
right  of  action  or  to  fix  the  amount  of  his 
damages,  the  right  to  begin  and  reply  be- 
longs to  him.  This  rale  has  been  general- 
ly adopted  In  this  country.  The  unvarying 
test  furnished  by  this  rule  Is  to  consider 
which  party  would.  In  the  state  of  the 
pleadings  and  the  record  admissions,  get  a 
verdict  for  substantial  damages  If  the  cause 
were  submitted  to  the  Jury  without  any 
evidence  being  offered  by  either.  If  the 
plaintiff  would  succeed,  then  there  Is  noth- 
ing for  him  to  prove  at  Oie  ontset,  and  the 
defendant  begins  and  replies.  If  the  de- 
fendant would  succeed,  then  there  Is  some- 
thing for  the  plaintiff  to  prwve  at  tfce  ont- 
set, and  the  plaintHf  begins  and  repUes." 

There  is  no  mertt  In  appellant's  nintb  as- 
signment of  error,  for  the  reason  that  tiie 
record  does  not  dlsctose  any  ruling  of  the 
court  upon  the  motion  to  quash  the  writ  of 
garnishment 

The  tenth  assignment  of  error— that  the 
court  erred  In  overruling  appellant's  motloa 
for  a  new  trial— Is  without  merit,  because 
no  motion  for  new  trial  is  made  a  part  of 
the  record  by  a  blB  of  exceptions. 

Perceiving  no  reversible  error  In  the  rec- 
ord, the  Judgment  of  the  court  bdow  is  af- 
firmed. 


SMITH  V.  BtrSH. 

(Ooort  of  Appeals  of  Indian  Terrltoir.    Sept 
25,  1902.) 

DISMISSAIj  of  ACTION-DSFBOnVB 
AFFIDAVTP. 

1.  Under  Hansf .  Dig.  {  6102  (Ind.  T.  Ann. 
St  1899,  I  3307),  specifying  when  a  case  may 
be  dismlBsed  by  the  court,  and  providing  that 
iu  all  other  cases,  on  the  trial  of  the  action, 
the  decision  must  be  on  the  merits;  aad  sec- 
tion 5083  (section  3288),  reqalring  the  conrt  in 
every  state  of  an  actioa,  to  disregard  any  de- 
fect in  tbe  proceedings  not  affecting  sabstantlal 
riKhts,  there  being  such  a  complaint  for  unlaw- 
ful detainer  as  is  required  by  section  3351  (sec- 
tion 2285),  and  an  amdavit  luLrin|;  been  filed  as 
required  by  said  section, — the  action  should  not 

IT  1.  See  DiBmlual  and  Koasalt,  TOL  IT.  Cent  DIa. 
tl  lae.  137. 
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be  dismissed  because  the  affidavit  waa  inauffl- 
cicnt,  this  not  being  one  of  the  grounds  of  dis- 
missal enumerated,  and  the  affidavit  being 
amendable. 

Appeal  from  the  TTnited  States  court  for 
the  Nortbecn  district  of  the  ludian  Terri- 
tory; before  Justice  Joseph  A.  Gill,  March 
12,    1902. 

Action  by  Lydia  Smith  against  Elijah 
Bush.  Action  dismissed,  and  plalntLS  ap- 
peals.   Reversed. 

On  May  23,  1900,  the  plaintiff  below  (ap- 
pellant here)  filed  ber  complaint  against  the 
defendant  below  (appellee  here),  and  alleged: 
That  she  Is  the  owner  and  lawfully  entitled 
to  the  possession  of  certain  lands  described 
in  sold  complaint,  "and  that  Klijah  Bush, 
the  defendant  above  named,  after  having 
peaceably  entered  upon  said  premises,  does 
now,  and  ever  since  the  1st  day  of  January, 
1900,  has,  unlawfully  detained  the  same, 
after  lawful  demand  has  been  made  upon 
blm  for  the  delivery  of  such  possession  to 
this  plaintiff."  Said  complaint  Is  sworn  to 
as  follows: 

"State  of  Kansas,  Montgomery  County.  B. 
P.  Kercfaeval,  of  lawful  age,  being  duly  sworn 
according  to  law,  on  bis  oath  says  that  he 
Is  the  attorney  of  the  above-named  plain- 
tiff, and  is  personally  acquainted  with  the 
facts  and  matters  set  forth  In  the  above 
complaint,  asd  that  they  are  tru*  la  sub- 
stanoe  and  in  fact;  so  help  me  Ood.  [Sign- 
ed]   B.  P.  KerchevaL 

"8ub8crlb«d  and  sworn  to  befor*  me,  this 
18tb  day  ot  May,  ISOa  [»gMd]  Tbes. 
Scurv,  Jr..  Notary  P«d>Uc,  OoffeyviUe,  Moojk- 
Comery  County,  Kas.  Gonunlaaioii  expires 
January  20,  1901." 

That  suoMsona  and  writ  of  posBeosloh  was 
Issued  00  the  same  day,  and  the  majshal 
made  Us  return  of  aam«^  as  toUimrs: 

"I  hav»  thta  day,  June  12,  1900,  executed 
the  f«regoit«  order  by  delivering  to  Elijah 
Bush,  the  defendant,  a  true  copy,  the  plalo- 
tia  havlac  executed  to  the  defendant  a  writ- 
ten undertaking  In  the  waan  at  |27a00,  with 
O.  W.  C.  Chllders  and  Carrie  Smith  aa  sure- 
ty, double  the  approved  value  of  said  prop- 
«rty;  which  value  was  ascertained  upon  the 
oath  of  J.  W.  Staats  In  the  sum  of  $135.00. 
Before  the  expiration  of  10  days  from  date 
of  service  defendant  made  bond  to  plaintiff 
in  sum  of  $270.00,  with  J.  M.  Poloue  and 
Anderson  Keen  as  sureties.  Property  was 
left  In  possession  of  defendant,  and  this 
writ  returned  without  further  service,  this, 
the  26tta  day  of  June,  1900.  [Signed]  "Leo 
B.  Bennett,  U.  S.  Marshal.  W.  B.  Shipley, 
Deputy." 

On  December  7,  1900,  defendant  answered, 
and  denies  tbe  allegations  of  plaintiff,  and 
says  that  be  rented  the  premises  sued  for 
from  8.  S.  Smith  in  November,  1807,  and 
has  been  in  possession  under  contract  with 
said  Smith  since  that  date,  and  says  said 
S.  S.  Smith  is  the  owner  of  the  premises, 
and  ask"  fkat  Smith  bo  made  a  party  de- 


fendant, and  tbe  case  dismissed.  On  Feb- 
ruary 12,  1901,  defendant  filed  demurrer  jto 
plaintiff's  complaint  as  follows: 

"Comes  now  tbe  defendant,  Elijah  Bush, 
and  demurs  to  plaintiff's  complaint  on  tbe 
following  grounds,  to  wit:  "First.  Because 
plaintiff's  complaint  does  not  contain  suffi- 
cient facts  to  constitute  a  cause  of  action. 
Second.  Because  plaintiff's  complaint  fails  to 
show  tbe  relation  of  landlord  and  tenant  be- 
tween plaintiff  and  defendant.  [Signed] 
Elijah  Bush,  by  J.  D.  Cox,  His  Attorney." 

On  December  4,  1001,  plaintiff  filed  her 
amended  complaint,  and  alleged  that  she  Is 
the  owner  and  entitled  to  the  immediate  pos- 
session of  tbe  premises  described;  that  prior 
to  the  Ist  day  of  January,  1900,  the  defend- 
ant rented  the  farm  and  improvements  from 
the  plaintiff,  her  agents  and  employes,  and 
thereby  became  tenant;  that  the  term  ex- 
pired on  January  1,  1900,  and  defendant  has 
since  that  date,  and  does  now,  unlawfully 
bold  and  detain  tbe  said  premises  from  the 
plaintiff  after  lawful  demand  upon  him  for 
the  same,  and  prays  Judgment  for  possession 
and  other  relief;  and  said  complaint  is  sworn 
to  as  follows: 

"Carrie  Smith,  of  lawful  age,  being  first 
duly  sword,  upon  oath  says  that  she,  as  next 
friend  of  her  daughter,  Lydla  Smith,  a  minor, 
brings  this  action,  and  that  she  has  read  the 
above  and  foregoing  amendied  complaint,  and 
underitaads  tbe  contents  thereof,  and  that 
the  facts,  allegations,  and  averments  there- 
in set  forth  are  true  to  the  best  of  her 
knowledge  and  belief.  [Signed]  Carrie 
Smith. 

"Subscribed  and  sworn  to  before  me,  a 
notary  public  in  and  for  tbe  Northern  district 
of  the  Indian  Territory,  on  this  15th  day  of 
Oct.,  1901.  [Signed]  Wm.  B.  Twicbell,  No- 
tary Public.     [Seal.]" 

On  March  11,  1902,  defendant  filed  motions 
to  gnash  writ  and  to  dismiss  the  action, 
which  motions  are  set  out  In  bill  of  ^cep- 
tlons,  and  on  the  same  day  said  motions  were 
overruled  by  tbe  court.  On  March  12,  1002, 
defendant  filed  a  demurrer  to  tbe  amended 
complaint,  and  motion  to  dismiss  the  action, 
which  motion  to  dismiss  Is  set  out  In  the  bill 
of  exceptions,  and  the  demurrer  was  as  fol- 
lows: 

"Demurrer.  Come  now  tbe  defendants,  and 
demur  to  the  amended  complaint  of  tbe 
plaintiff,  and  for  grounds  of  said  demurrer 
state:  (1)  That  the  court  has  no  jurisdiction 
of  the  subject-matter  of  this  action.  (2)  That 
tbe  plaintiff  has  no  legal  capacity  to  sue. 
(3)  That  there  is  a  defect  of  parties  plaintiff, 
and  tbe  said  Carrie  Smith  bath  no  capacity 
to  sue  as  next  friend  for  tbe  said  minor, 
Lydla  Smith.  (4)  That  said  amended  com- 
plaint doth  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  [Signed]  Preston  S. 
Davis,  Attorney  for  Defendants." 

On  the  same  day  plaintiff  asked  leave  to 
amend  the  complaint  by  Interlineation,  wh<cb 
was  refused,  and  plaintiff  excepts.       Plain- 
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tiff  filed  motion  to  strike  out  the  name  of  S.' 
S.  Smith,  and  said  motion  1b  anstalned,  and 
defendant  excepts,  and  tbereupon  the  de- 
murrer of  defendant  to  amended  complaint  Is 
heard  and  overruled  by  the  court,  and  de- 
fendant excepts,  "and  thereupon  comes  on 
for  consideration  the  motion  of  defendant  to 
dismiss  the  action,  and,  the  same  being  cou- 
sidored  bj  the  court,  is  by  the  court  sustain- 
ed. It  Is  therefore  considered,  ordered,  and 
adjudged  that  the  cause  be  dismissed,  at 
plaintiff's  cost,  and  that  defendant  do  have 
and  recoTK  of  and  from  plaintiff  all  his  costs 
herein  laid  out  and  expended,  to  be  taxed 
by  the  clerk;  to  which  plaintiff  excepts,  and 
asks  for  thirty  days  In  which  to  prepare  and 
tender  bill  of  exceptions,  and  the  plaintiff 
is  granted  thirty  days  In  wlilch  to  prepare 
and  tender  bill  of  exceptions.  March  13, 
1902,  plaintiff  files  motion  to  reinstate  case, 
and  also  motion  to  reinstate  case  and  for 
new  trial,  which  said  motions  are  included 
in  the  bill  of  exception.  March  13,  1902. 
On  this  13th  day  of  March,  1902,  comes  on 
for  consideration  the  motion  of  the  plaintiff 
to  reinstate  the  cause,  and  also  the  motion 
to  reinstate  and  for  a  new  trial,  and  the 
same  are  considered  by  the  court  and  over- 
ruled, and  the  plaintiff  excepts)  and  asks 
for  thirty  days  in  which  to  prepare  and  ten- 
der bill  of  exceptions,  and  the  plaintiff  la 
granted  thirty  days  in  which  to  prepare  and 
tender  bill  of  exceptions."  On  April  7,  1902, 
the  plaintiff  prayed  an  appeal  from  the  Judg- 
ments and  orders  to  this  court,  which  was 
granted. 

W.  H.  Komegay  and  W.  P.  Thompson,  for 
appellant.    Preston  S.  Davis,  tor  appellee. 

TOWNSEND,  J.  (after  stating  the  facts). 
The  appellant  has  filed  five  specifications  of 
error,  as  follows:  "(1)  The  court  erred  in 
dismissing  the  case.  (2)  The  court  erred  In 
not  allowing  the  plaintiff  to  amend  the  pro- 
ceedings. (3)  The  court  erred  In  not  allow- 
ing the  plaintiff  to  state  wherein  she  desired 
to  amend  the  proceedings.  (4)  The  court 
erred  In  refusing  to  reinstate  the  case,  and 
In  overruling  plalntlOI's  motlou  to  reinstate. 
(5)  The  court  erred  In  overruling  plaintiff's 
motion  for  a  new  trial." 

The  first  assignment  of  error  is  that  the 
court  eiTed  In  dismissing  the  case.  Section 
5102,  Mansf.  Dig.  (section  3307,  Ind.  T.  Ann. 
St  1899),  under  the  heading  of  "Pleadings 
and  Practice,"  provides  when  a  case  can  be 
dismissed  by  the  court  and  when  by  the 
plaintiff.  It  is  as  follows:  "An  action  may 
be  dismissed  without  prejudice  to  a  future 
action:  First  By  the  plaintiff  before  the 
final  submission  of  the  case  to  the  Jury,  or 
to  the  court,  where  the  trial  Is  by  the  court 
Second.  By  the  court  where  the  plaintiff  fails 
to  appear  on  the  trial.  Third.  By  the  court 
for  the  want  of  necessary  parties.  Fourth. 
By  the  court  on  the  application  of  some  of 
the  defendants,  where  there  are  others  whom 


the  plaintiff  falls  to  prosecute  with  diligence. 
Fifth.  By  the  court  for  disobedience  by  the 
plaintiff  of  an  order  concerning  the  proceed- 
ings in  the  action.  In  all  other  cases,  upon 
the  trial  of  the  action,  the  decision  must  be 
upon  the  merits."  The  second,  third,  fourth, 
and  fifth  subdivisions  of  said  section  provide 
in  what  cases  the  court  is  authorized  to  dis- 
miss au  action.  It  appears  that  the  appellant 
was  present  at  the  trial.  It  does  not  appear 
that  the  court  dismissed  for  the  want  of  nec- 
essary parties.  It  does  not  appear  that  there 
were  any  defendants  whom  the  appellant 
failed  to  prosecute  with  diligence,  and  it  does 
not  appear  from  the  record  that  appellant 
was  charged  with  the  disobedience  of  any 
order  of  the  court  concerning  the  proceedings 
In  the  action;  and  In  all  other  cases,  except 
when  dismissed  by  the  appellant  himself,  the 
decision  must  be  upon  the  merits.  It  there- 
fore appears  that  under  the  provisions  of  this 
statute  the  court  was  not  authorized  to  dis- 
miss. It  appears  that  the  original  complaint 
was  filed  May  23,  1900;  that  summons  and 
writ  of  possession  was  issued  and  returned 
June  12,  1900;  that  appellant  gave  bond,  and 
appellee  gave  bond,  and  kept  possession  of 
property;  that  on  December  7,  1900,  appel- 
lee answered,  and  on  February  12,  1001, 
without  any  leave  of  the  court  withdrawing 
answer,  filed  a  demurrer  to  the  complaint. 
It  does  not  appear,  however,  that  the  same 
was  passed  upon  by  the  court  and  on  De- 
cember 4,  1901,  appellant  filed  an  amended 
complaint  On  March  11,  1902,  appellee  filed 
motions  to  quash  writ  of  possession  and  to 
dismiss  the  action,  and  on  the  same  day  said 
motions  were  overruled  by  the  court  On  the 
next  day— 3Iarch  12,  1902— appellee  filed  de- 
murrer to  amended  complaint  and  a  motion 
to  dismiss  the  action  and  quash  the  writ  of 
possession.  On  the  same  day  appellant  ask- 
ed leave  to  amend  complaint  which  was  re- 
fused by  the  court  to  which  ^pellant  ex- 
cepted, and  on  the  same  day  said  demurrer 
was  overruled  by  the  court,  to  which  ap- 
pellee excepted.  The  motion  to  dismiss  the 
suit  and  quash  writ  of  possession  are  the 
same.  In  substance,  as  the  motions  made  the 
day  previous,  March  11,  1902,  and  overruled 
by  the  court  to  which  appellee  excepted.  It 
does  not  appear  from  the  record  that  the  or- 
der overruling  said  motions  bad  been  set 
aside,  modified,  or  Interfered  with  In  any  re- 
spect but  notwithstanding  they  were  thus 
fully  determined  aa  above  stated,  the  same 
motions  were  made  the  succeeding  day,  and. 
were  sustained  by  the  court  to  which  appel* 
lant  excepted.  Said  motions  are  as  follows: 
"Motion  to  Dismiss  and  Quash  Writ  of  Pos- 
session. Come  now  the  defendants,  and 
move  the  court  to  dismiss  the  action  and 
quash  and  vacate  and  set  aside  the  writ  of 
possession  herein  for  the  following  reasons, 
and  upon  the  following  grounds,  that  is  to 
say:  That  at  the  time  this  writ  was  issued 
there  was  no  action  pending  in  this  court, 
as  required  by  law.    There  wasjio  sncli  coxn- 
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plaint  or  statement  In  writing  filed  In  tbe 
office  of  the  clerk  of  this  court  as  required 
by  law,  under  section  3351  of  Mansfield's  Di- 
gest [secUon  2285,  Ind.  T.  Ann.  St  1889],  and 
at  the  time  of  the  Issuance  of  said  writ  and 
prior  thereto  there  was  no  affidavit  filed  by 
plaintiff,  nor  of  some  other  credible  person 
for  her,  as  required  by  law;  and  there  has 
never  been  any  affidavit  filed  In  this  action 
whatsoever,  as  absolutely  required  by  law 
as  a  condition  precedent  to  the  Issuance  of 
said  writ.  That  for  these  reasons  this  court 
has  no  jurisdiction  of  tbe  subject-matter  of 
the  action  nor  of  tbe  persons  of  the  defend- 
ants, and  there  is  no  action  properly  before 
the  court.  (2)  That  the  plalntlH  has  not  the 
capacity  to  sue  for  tbe  minor  for  tbe  reason 
that  the  father  of  said  minor  is  the  lawful 
guardian  of  his  children  so  long  as  he  lives, 
and  they  are  minors,  and  the  father  of  said 
minor  is  one  of  the  defendants  herein;  and, 
the  premises  in  question  being  the  property 
of  the  father,  the  mother  is  powerless  to  act 
as  guardian  iu  the  lifetime  of  tbe  said  minor 
plaintiff,  Lydla  Smith,  without  first  obtain- 
ing letters  of  guardianship  and  giving  bond 
as  required  by  law,  under  section  3465  of 
Mansfield's  Digest  [section  2361,  Ind.  T.  Ann. 
St  1899].  [Signed]  Preston  S.  Davis,  Atty. 
for  Defendants."  The  court  having  overruled 
the  demurrer  to  tbe  amended  complaint,  it 
was  evident  that  the  complaint  compiled  with 
section  3351,  Mausf,  Dig.  (section  2285,  Ind. 
T.  Ann.  St  1800):  and,  if  the  affidavit  did 
not  comply  with  that  provision  of  the  stat- 
ute, it  was  susceptible  of  amendment  by  the 
appellant  In  Landfalr  v.  Lowman  (Ark.)  8 
S.  W.  18S,  the  court,  In  passing  on  an  at- 
tachment affidavit,  say:  "If  the  objection 
had  been  made  and  sustained  by  the  court 
on  tbe  ground  tbat  the  affidavit  was  insuffi- 
cient leave  to  amend  and  cure  the  defect 
must  have  been  extended  to  the  plaintiffs,  as 
we  decided  In  Sannoner  v.  Jacobson,  47  Arlc 
81,  14  S.  W.  458."  The  appellant  having  giv- 
en a  bond  before  the  writ  of  possession  Is- 
sued, and  the  appellee,  without  objecting  to 
the  sufficiency  of  the  affidavit,  having  given 
a  counts  bond,  it  is  exceedingly  doubtful  if 
appellee  had  not  waived  his  motion  to  quash 
on  the  ground  of  a  defective  affidavit;  but, 
the  court  having  held  the  complaint  good, 
was  not  the  appellant  entitled  to  a  trial,  re- 
gardless of  any  error  or  defect  in  the  affida- 
vit? Section  5083,  Hansf.  Dig.  (section  3288, 
Ind.  T.  Ann.  St  1800),  says:  "The  court 
must,  in  every  state  of  an  action,  disregard 
any  error  or  defect  in  the  proceedings  which 
does  not  affect  the  substantial  rights  of  the 
adverse  party:  and  no  Judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error  or 
defect"  We  are  of  the  opinion  that  the 
court  Inadvertently  overlooked  the  provisions 
of  these  statutes,  and  that,  therefore,  the 
case  must  be  reversed,  with  directions  to  the 
lower  court  to  set  aside  the  order  dismissing 
tbe  case  and  reinstate  the  same,  aind  proceed 
according  to  law. 


BBOUGHT  et  aL  T.  OHEROKBB  NATION. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
26,  1902.) 

APPEAL  —  RECORD  —  RBVIBW  —  DBUURRBR  — 
PARTIES  —  INDIANS  —  RBGOVBRT  OF  LAND 
FROM  INTRUDER— TENDER  FOR  IMFROVB- 
UENTS. 

1.  Error  in  overruling  a  demurrer  to  a  plead- 
ing appears  from  the  record  proper,  and  so  may 
be  reviewed  without  motion  for  a  new  trial  and 
a  bill  of  exceptions. 

2.  A  demurrer  to  the  complaint  because,  as 
it  now  stands,  O.,  only,  is  plaintiff,  and,  tbe 
original  plaintiff  having  no  cause  of  action,  the 
entire  action  failed  when  he  was  stricken  out  as 
a  plaintiff,  is  one  for  defect  of  parties  plaintiff, 
authorized  by  Mansf.  Dig.  §  5028,  par.  4  (Ind. 
T.  Ann.  St.  1899,  {  3233). 

8.  Under  Act  Cone.  June  28,  1898,  S  0  (Ind. 
T.  Ann.  St  1809,  {  57v),  providing  that,  if  the 
chief  of  the  tribe  refuse  or  fail  to  bring  suit 
for  land,  then  any  member  of  the  tribe  may 
bring  the  suit,  a  complaint,  by  a  member  of 
the  tribe  in  such  a  suit,  allegmg  merely  that 
the  chief  failed  to  bring  suit,  is  good  as  against 
demurrer,  though  the  chief  must  t>e  requested 
to  brine  suit 

4.  Where  the  complaint  by  a  Cherokee  Indian 
to  recover  lands  of  on  intruder  states  a  good 
cause  of  action  under  Act  Cong.  June  28,  1898, 
a  S,  4,  6  (Ind.  T.  Ann.  St.  1%9,  {S  57s,  57t, 
B7v),  the  cliief  having  failed  to  bring  suit  m  be- 
half of  the  ti-ibe,  and  the  Cherokee  Nation,  in 
which  the  legal  title  is  vested,  is,  on  plaintiff's 
motion,  made  a  plaintiff,  defendant  cannot  com- 
plain becaaxe  the  name  of  the  original  pinintiff 
Is  then  stricken  as  plaintiff;  a  judgment  for 
the  nation  l>eiog  a  bar  to  any  other  proceedings. 

5.  Tlie  complaint  iu  an  action  by  the  Cherokee 
Nation,  under  Act  Cong.  June  28,  1898,  U  3,  4, 
6  (Ind.  T.  Ann.  St  1899,  IS  578,  57t  57v).  to 
recover  land  of  an  intruder,  need  not  allege 
that  the  tender  of  money  for  the  intruder's  im- 
provements was  kept  good;  section  4  making  a 
tender  alone  sufllcieut. 

6.  Under  Mansf.  Dig.  {  2637  (Ind.  T.  Ann. 
St  1899,  {  1921),  providing  that  in  an  action 
to  recover  land,  piamtiff  prevailing  may  recover 
rents  and  profits,  they  may  be  recovered  from 
the  time  of  institution  of  an  action  under  Act 
Cong.  June  28,  1808,  H  3,  4,  6  (Ind.  T.  Ann. 
St  1899,  Si  57s,  57t  57t),  by  an  Indian  na- 
tion to  recover  land  of  an  intruder. 

Appeal  from  the  United  States  comt  for 
the  Northern  district  of  the  Indian  Territory; 
before  Justice  Joseph  A.  Oill,  February  8, 
1901. 

Action  by  the  Cherokee  Nation  against  G. 
C.  Brought  and  others.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Affirmed. 

This  is  an  action  of  ejectment  brought 
originally  by  one  Andrew  McAffrey  against 
the  appellants.  The  complaint  alleged  tbat 
the  plaintiff  was  a  Cherokee  citizen,  and,  as 
such,  entitled  to  hold  and  own  Improvements 
upon  the  public  domain  of  the  Cherokee  Na- 
tion, and  that  he  claimed  right  and  title  to 
the  farm  and  improvements  sued  for;  that 
the  defondants  were  citizens  of  the  United 
States,  known  as  "intruders,"  and  had  made 
the  improvements  upon  the  pnblic  domain 
which  plaintiff  sought  by  this  action  to  re- 
cover; that  under  and  by  virtue  of  the  act 
of  congress  of  August,  1886,  a  commission 

H  t  Sa«  Appsal  and  Error,  vol.  X  Owit.  Dig.  U 
1654,  1686;    vol.  a,  Cent  Dls.  |  2417. 
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appointed  under  that  act  in  conformity  to 
law  had  reported  the  premises  as  an  "in- 
truder place,"  and  that  they  had  appraised 
tlie  Improvements  theretofore  placed  upon  It 
by  the  defendants,  and  the  Cberoliee  Nation 
had  tendered  to  defendants  the  amount  of 
money  at  which  they  were  appraised,  all  in 
conformity  to  said  act  of  congress,  but  the 
defendaats  had  refused  to  receive  the  same, 
and  had  ever  since  held  and  do  now  hold 
and  occupy  said  premises;  that  the  notice 
to  quit  provided  by  the  Curtis  bill  had  been 
served  upon  them  more  than  30  days  before 
bringing  the  suit,  and  that  "the  plalntltT 
hereiu  deelres  to  recover  possession  of  the 
improvements  and  lands  for  the  purpose  of 
taking  an  allotment  for  himself  and  family; 
and  that  the  Cherokee  Nation  has  failed  to 
institute  suit  to  recover  possession  of  the 
eame."  Thereafter,  by  order  of  court,  leave 
was  granted  the  plaintiff  to  amend  his  com- 
plaint by  making  the  Cherokee  Nation  a  par- 
ty plaintiff.  The  amended  complaint  was 
filed,  not  differing  In  substance  from  the 
original  one,  with  the  exception  that  the 
Cherokee  Nation  was  made  a  Joint  party 
plaintiff  with  the  original  plaintiff  in  the 
suit.  Afterward,  upon  motion,  the  name  of 
McAffrey,  the  original  plaintiff,  was  stricken 
from  the  complaint,  leaving  the  suit  stand 
witli  the  Cherokee  Nation  the  sole  party 
plalntifF.  The  Cherokee  Nation  then,  liy 
leava  of  court,  filed  another  amended  com- 
plaint, which  states  the  reason  for  filing  it 
as  follows:  "Comes  the  above-named  plain- 
tiff, the  Cherokee  mtioB,  and,  after  leave  of 
court  first  had  and  obtained,  the  court  hav- 
ing sustained  the  motion  to  strike  the  name 
of  Andrew  MlcAffrey  from  the  complaint  in 
order  to  make  the  complaint  read  in  conform- 
ity to  the  suit  as  it  now  stands,  files  this  its 
amended  complaint,  and  for  cause  of  action 
against  the  defendants  states—"  With  the 
exception  that  the  Cherokee  Nation  claims 
title  and  tlie  right  of  possession,  and  Mc- 
Affrey'8  name  is  not  mentioned,  it  does  not 
differ  from  the  original  complaint  It  al- 
leges that  lawful  notice  to  quit  was  served 
b.v  the  Cherokee  Nation  Iwfore  filing  the  suit 
To  the  last  amended  complaint  a  demurrer 
was  filed  by  the  defendants,  and  overruled, 
and,  the  defendants  refusing  to  further  plead, 
judgment  went  against  them.  Exceptions 
were  saved,  and  the  cause  appealed  to  this 
court 

M.  M.  Bdmlston  and  W.  S.  Stanfield,  for 
appellants.  J.  S.  Davenport  and  Will  P. 
Thompson,  for  appellee. 

CLATTOM,  J.  (after  stating  the  facts). 
3'here  was  no  bill  of  exceptions  filed  in  this 
case,  and,  as  a  motion  for  new  trial  can  only 
be  brought  upon  the  record  and  before  us  by 
that  means,  whatever  the  fact  may  be,  as 
far  as  we  are  concerned,  it  must  be  taken 
that  there  was  no  motion  for  a  new  trial 
filed  in  this  case.    It  is  contended  by  the  ap- 


pellee that  in  such  case  there  is  nothing  be- 
fore us  for  our  determination,  and  tliat  there- 
fore the  appeal  should  be  dismissed.  It  baa 
been  many  times  decided  by  the  supreme 
court  of  Arkansas,  in  passing  on  onr  statute 
in  relation  to  this  matter,  that  a  motion  for 
a  new  trial  is  not  necessary  when  the  error 
appears  from  the  record  itself,  withont  the 
intervention  of  a  bill  of  exceptions.  In  Smith 
V.  Hollis,  46  Ark.  21,  that  court  say:  "A  mo- 
tion for  a  new  trial  Is  unnecessary  where  the 
errors  complained  of  do  not  grow  out  of  the 
evidence  or  Instructions,  but  appear  from  the 
record  itself  vrlthout  the  intervention  of  a 
bill  of  exceptions."  In  Steck  t.  Mahar,  28 
Ark.  KS6,  the  court  say:  "A  motion  for  a 
new  trial  is  essential  to  correct  the  errors 
growing  out  of  the  evidence  or  instructions. 
l>efore  an  appeal  can  be  entertained  by  this 
court.  Where  the  error  complained  of  does 
not  relate  to  errors  growing  out  of  the  evi- 
dence or  Instructions,  but  ia  apparent  from 
the  record,  'n'ithout  the  intervention  of  a  bHI 
of  exceptions,  there  is  no  necessity  for  mak- 
ing a  motion  for  a  new  trial,  and  the  cause  in 
such  case  can  be  brought  to  this  court  with- 
out making  the  motion;  but  in  cases  where 
the  error  complained  of  does  not  appear  of 
record,  save  by  the  intervention  of  a  l^  of 
exceptions,  a  motion  for  a  new  trial  most  be 
made,  before  appeal  win  He  to  this  court" 
In  the  case  of  Wortbington  v.  Welch,  27  Ark. 
464.  the  supreme  court*  of  Arkansas  say: 
"Was  such  a  motion  necessary  in  the  ease 
before  us?  To  answer  this  quesUon,  it  Is 
only  necessary  to  reiterate,  in  brief,  the  gen- 
eral principles  so  clearly  enunciated  la  tlie 
case  of  Steck  v.  Mahar,  26  Ark.  536,  and  re- 
affirmed In  the  case  of  Merriweather  v.  Er- 
wiu,  decided  at  the  last  term,  and  which 
seem  so  certainly  to  be  contemplated  by  oar 
Code  of  Practice,  namely:  In  any  case 
where  the  proceedings  excepted  to  as  erro- 
neous appear  in  the  records  proper  of  the 
court,  and  the  errors  can  be  examined  lato 
and  ascertained  by  simply  reviewing  surt 
records,  such  case  may  be  brought  to  this 
court  for  review  by  writ  of  error  or  by  ap- 
peal, without  a  motion  for  a  new  trial.'  On 
the  other  hand,  in  ail  cases  where  the  pro- 
ceedings complained  of  as  erroneous  are,  hi 
theh:  nature,  extrinsic  of  the  records  proper 
of  the  court,  or  when  the  proceedings  ob- 
jected to  appear  in  the  records  proper,  but 
the  errors  complained  of  cannot  l>e  ascer- 
tained without  considering  the  proceedings  in 
relation  thereto  that  are  extrinsic  of  sach 
records,  such  proceedings  or  matters  must  be 
saved  by  bill  of  exceptions.  And  the  only 
method  known  to  the  law  by  which  tliey 
may  be  so  saved  is  that  they  be  tendered  to 
the  Judge  upon  bis  overruling  a  motion  for 
a  new  trial,  and  signed  and  ordered  filed  by 
him."  To  the  same  effect  are  Ward  v.  Carl- 
ton, 26  Ark.  663;  Merriweather  v.  Erwta,  27 
Ark.  87;  Union  Co.  v.  Smith,  34  Ark.  684; 
Badgett  v.  Jordan,  32  Ark.  154;  Douglass  v. 
P'lynn,  43  Ark.  403.    Error  tai  rolhigs  on  de- 
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mnrrers,  relating  to  the  pleadlnga,  may  be 
reviewed  on  exceptions  without  a  motion  for 
new  trial,  unless  waived  or  cured  by  answer- 
ing over.  Clark  v.  Hare,  30  Ark.  258.  And 
this  seema  to  be  the  rule  in  all  of  the  states 
which  have  passed  upon  this  question,  ex- 
cept West  Virginia.  See  authorities  cited  to 
14  Enc.  PI.  &  Prac.  829,  tit.  "New  Trials," 
note  1. 

Inasmuch  as  there  was  neither  a  bill  of  ex- 
ceptions nor  a  motion  for  a  new  trial  filed  In 
this  case,  the  only  matter  before  us  for  review 
is  the  alleged  error  appearing  upon  the  face 
■of  the  record  proper;  and  that  Is,  was  the  de- 
fendants' demurrer  to  the  last  amended  com- 
plaint of  the  plaintiff  properly  overruled?  The 
record  of  the  Judgment,  In  part,  sets  out  that: 
"On  this  8th  day  of  February,  1901,  being  one 
«f  days  of  the  regular  December,  1900,  term 
of  this  Gonrt,  this  cause  came  on  for  trial;  the 
plaintiff  Andrew  McAffrey  having  heretofore 
been  stricken  from  the  complaint  by  order  of 
«ourt,  and  the  plalutlfl  having  amended  the 
complaint  to  conform  to  the  proceedings  here- 
in. The  defendants  filed  their  demurrer  to  the 
<!omplalnt,  which  demurrer  was  overruled  by 
the  court,  and  to  which  the  defendants  ex- 
ipeptei,  whereupon  the  defendants  elected  to 
stand  npon  their  demurrer."  The  fourth  para- 
graph of  the  demurrer  Is  as  follows:  "De- 
fendants demur  to  the  complaint  herein  be- 
onae,  as  It  now  stands,  the  Cherokee  Nation, 
only.  Is  a  party  plaintiff,  and,  the  original 
party  plaintiff  having  no  cause  of  action,  the 
«ntlre  action  failed  when  he  was  stricken  out 
as  party  plaintiff,"— which  simply  means  that 
tliere  la  a  defect  of  the  complaint  as  to  the 
party  plaintiff,  and  the  fourUi  paragraph  of 
section  5028,  Mansf.  Dig.  (lad.  T.  Ann.  St 
1899»  S  8233),  provides  that  the  defendant  may 
demor  to  the  complaint  when  there  Is  a  de- 
tect of  parties  plalntlft.  McAffrey's  complaint 
shows  no  other  title  or  right  of  action  in  him 
than  that  he  is  a  Cherokee  citisen,  and  is  enti- 
tled to  hold  and  own  Improvements  on  the  pub- 
lic domain  of  the  Cherokee  Nation,  and  that  he 
deidres  to  get  possession  of  the  land  and  im- 
provements in  suit  for  the  purpose  of  allot- 
ment and  diat  the  defendants  had  Improved 
said  lands  under  the  claim  of  citizenship;  that 
the  said  claim  of  citizenship  had  been  disal- 
lowed by  the  Dawes  commission  and  the 
courts;  and  that  the  value  of  their  improve- 
ments had  been  tendered  to  them  under  the 
act  of  congress  of  March  3,  1893.  It  Is  clear 
that  In  an  ordinary  action  of  ejectment  the 
claim  of  title  and  right  of  possession  set  up 
by  McAffrey  In  his  original  and  amended  com- 
plaints would  be  wholly  insufficient  to  sustain 
the  action  as  to  him;  neither  would  he  be 
pennltted  to  sobstttute  for  himself  as  party 
plaintiff  by  amendment,  as  was  done  in  this 
case^  another,  in  whom  title  and  the  right  of 
possession  rested.  State  y.  Rottaken,  34  Ark. 
144.  But  It  Is  contended  that  under  the  third, 
fourth,  and  sixth  sections  of  the  act  of  con- 
gress approved  June  28,  1808  (Ind.  T.  Ann. 
8t  1890,  H  BTs.  67t  BTv),  known  as  ttw  'Va^ 


tls  Bill,"  under  the  conditions  named  In  these 
sections,  if  the  chief  of  the  Cherokee  Nation 
shall  refuse  or  fail  to  bring  an  action  for  the 
possession  of  the  lands  held  by  such  persons, 
then  any  citizen  of  that  nation  may  lawfully 
bring  the  suit  The  said  three  sections,  so  far 
as  they  pertain  to  this  question,  are  as  follows: 

"That  said  courts  are  hereby  given  Jurisdic- 
tion in  their  respective  districts  to  try  cases 
against  those  who  may  claim  to  hold  as  mem- 
bers of  a  tribe  and  whose  membership  is  d». 
nled  by  the  tribe,  but  who  continue  to  hold 
said  lands  and  tenements  notwithstanding  the 
objection  of  the  tribe;  and  If  it  be  found  upon 
trial  that  the  same  are  held  unlawfully  against 
the  tribe  by  those  claiming  to  be  members 
thereof,  and  the  membership  and  right  are  dis- 
allowed by  the  commission  to  the  Five  Tribes, 
or  the  United  States  court  and  the  Judgment 
has  become  final,  then  said  court  shall  cause 
the  parties  charged  with  unlawfully  holding 
said  possessions  to  be  removed  from  the  same 
and  cause  the  lands  and  tenements  to  be  re- 
stored to  the  person  or  persons  or  nation  or 
tribe  of  Indians  entitled  to  the  possession  of 
the  same. 

"That  all  persons  who  have  heretofore  made 
Improvements  on  lands  belonging  to  any  one 
of  the  said  tribes  of  Indians,  claiming  rights 
of  citizenship,  whose  claims  have  been  de- 
cided adversely  under  the  act  of  congress  ap- 
proved June  10,  1806,  shall  have  possession 
thereof  until  and  Including  December  thirty- 
first,.  1898;  and  may,  prior  to  that  time,  sell 
or  dispose  of  the  same  to  any  member  of  the 
tribe  owning  the  land  who  desires  to  take  the 
same  in  his  allotment:  provided  that  this  sec- 
tion shall  not  apply  to  Improvements  which 
have  been  appraised  and  paid  for,  or  payment 
tendered  by  the  Cherokee  Nation  under  the 
agreement  with  the  United  States  approved  by 
congress  March  8,  1893. 

"That  the  summons  shall  not  issue  In  such 
action  until  the  chief  or  governor  of  the  tribe, 
or  person  or  persons  bringing  salt  In  his  own 
behalf,  shall  have  filed  A  sworn  complaint  on 
behalf  of  the  tribe  or  himself,  with  the  court, 
which  shall  as  near  as  practicable,  describe 
the  premises  so  detained,  and  shall  set  forth 
a  detention  without  the  consent  of  the  person 
bringing  said  suit  or  the  tribe,  by  one  whose 
membership  Is  denied  by  it:  provided,  that 
If  the  chief  or  governor  refuse  or  fall  to  bring 
suit  in  behalf  of  the  tribe,  then  any  member 
of  the  tribe  may  make  complaint  and  bring 
suit" 

The  complaint  of  McAffrey  sets  up  Just  such 
a  set  of  facta  against  the  defendants  as  is 
provided  for  by  that  part  of  section  8  above 
set  out;  and  the  complaint  alleges  that  the 
money  provided  for  by  act  of  congress  of 
March  3,  1803,  had  been  lawfully  tendered, 
and  that  the  notice  as  prescribed  for  in  sec- 
tion 5  had  been  duly  served,  and  that  the 
chief  of  the  Cherokee  Nation  had  failed  to 
bring  the  suU,  in  which  event  the  latter  clause 
of  section  6'  provides  that  "any  member  of  the 
tribe  may  make  complaint  and  bring  salt" 
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And  this,  In  strict  compliance  with  the  act, 
McAffrey  did.  Wlietber  a  privBte  citlaen  ot 
the  Cherokee  Nation,  with  no  other  right,  can 
bring  such  suit  because  of  the  mete  failure  of 
the  chief  to  do  so,  when  there  has  been  no 
demand  or  request  made  to  him  to  bring  the 
action.  Is  a  question  not  raised  In  this  pro- 
ceeding, because  the  complaint  alleges,  In  the 
very  words  of  the  statute,  that  he  failed  to 
bring  the  suit,  and,  there  having  been  no  mo- 
tion filed  to  make  it  more  certain,  the  demur- 
rer admitted  the  failure,  In  the  sense  of  the 
word  used  in  the  statute.  We  are  of  the  ophi- 
lon,  however,  that  no  private  citizen  can  bring 
and  maintain  the  suit  in  his  own  behalf  un- 
til the  chief  has  first  been  demanded  or  re- 
quested to  do  80,  and  has  refused  or  failed  to 
comply  with  the  demand  or  request  The 
statute  gives  the  chief  the  first  right,  and  It 
uses  the  word  "refused,"  clearly  Implying  a 
demand,  for  without  It  there  can  be  no  re- 
fusal; and  the  word  "failure"  Is  introduced 
In  the  statute  to  cover  a  case  where  there  Is 
no  refusal,  but  mere  laches  or  failure  to  com- 
ply with  the  demand  to  bring  the  suit  Inas- 
much as  the  complaint  alleges  everything 
necessary  for  the  foundation  of  a  suit  upon 
the  first  clause  of  the  third  section  of  the  act, 
and  It  Is  alleged  that  tlie  chief  had  failed  to 
bring  the  suit,  and  as  the  statute  provides  that 
In  such  case  any  member  of  the  tribe  may 
make  complaint  and  bring  suit,  and  McAfltrey 
being  a  member  of  the  tribe.  It  seems  to  tu 
clear  that  he  Is  a  proper  party  to  the  action; 
and,  being  such,  It  was  competent  for  the 
court,  upon  the  motion  of  the  plaintiff,  by  an 
amendment,  to  make  the  Cherokee  Nation,  In 
which  the  legal  title  was  vested,  a  party  to 
the  suit.  See  section  5080,  Mansf.  Dig.  (sec- 
tion 3285,  Ind.  T.  Ann.  St.  1899).  tit.  "Amend- 
ments." We  think,  however,  that  the  name 
of  McAffrey  should  not  have  been  stricken 
from  the  complaint  as  a  party  plaintiff;  but 
as  any  final  Judgment  rendered  in  the  case 
for  or  against  the  Cherokee  Nation  would  be 
a  bar  to  any  other  proceedings,  and  as  no 
one  was  affected  by  It  but  McAffrey  himself, 
the  defendants  are  not  harmed,  and  cannot 
complain,  and  McAffrey  has  not  appealed. 

The  second  paragraph  of  the  demurrer  la 
that  "the  complaint  does  not  allege  that  the 
Cherokee  Nation  has  paid  defendants  for  their 
Improvements,  or  that  the  Cherokee  Nation 
has  kept  its  tender  good,  or  facts  from  which 
it  can  be  Inferred."  The  statute  does  not 
require  this.  The  complaint  alleges  that  a 
tender  of  the  money  was  made  to  defendants 
and  was  refused  by  them,  and  the  latter  clause 
of  section  4  of  the  Curtis  bill  makes  a  tender 
alone  sufficient 

The  third  paragraph  of  the  demurrer  to  that 
"defendants  demur  to  that  portion  of  the  com- 
plaint In  which  plaintiff  seeks  to  recover  dam- 
ages for  the  detention'  of  the  premises  sued 
for."  The  complaint  only  claims  damages  for 
the  rental  value  of  the  lands  during  the  pend- 
ency of  the  suit  and  this  the  plaintiff  Is 
clearly  entitled  to  recover.    See  section  2637, 


Mansf.  Dig.  (section  1921,  Ind.  T.  Ann.  St 
1899).  In  an  action  for  the  recovery  of  real 
estate,  the  statute  above  dted  provides  that, 
"if  the  plaintiff  prevail  In  the  action,  he  shall 
recover  by  way  of  damages  the  rents  and 
profits  down  to  the  time  of  assesshig  the 
same."  And  In  this  action  there  can  be  n» 
doubt  but  that  the  plaintiff,  if  he  prevail,  may 
recover  rents  and  profits,  at  least  from  the 
time  that  the  suit  was  Instituted;  and  this 
is  all  that  the  complaint  demands. 

There  are  other  specifications  In  the  assign- 
ment of  error  than  those  above  mentioned,  but 
they  all  relate  to  matters  which  are  not  of 
the  record  proper,  and,  as  before  stated,  there 
having  been  no  bill  of  exceptions  to  bring 
these  matters  upon  the  record,  they  are  not 
properly  before  us. 

Finding  no  error  In  the  proceedings  and 
Judgment  below,  the  same  Is  affirmed. 


HUGHES  BROS.   MFO.   CO.  ▼.   REAGAN 
et  al. 

(Court  of  Appeals  of  Indian  Territory.    Sept 
25.  1902.) 

APPEAL  — ASSIGNMENT  OP  ERRORS  —  MOTION 
FOR  NEW  TRIAL,— STATEMENT  OF  GROUNDS 
—  UNITED  STATES  COMUISSIONER  —  JURIS- 
DICTION—AMOUNT. 

1 .  Specifications  of  error  relating  to  matters 
which  do  not  appear  in  the  record  proper,  and 
which  were  not  referred  to  iu  the  motion  for 
new  trial,  canDot  be  considered. 

2.  A  motion  for  new  trial,  setting  out  the  er- 
rors complained  of  in  the  language  ot  the  stat- 
ute (Mansf.  Dig.  {  5157,  pars.  1,  6,  8;  Ind.  T. 
Ann.  St  1899,  §  3362),  and  without  specifica- 
tions of  the  separate  grounds,  is  insuUlcient 
especially  in  view  of  Mausf.  Dig.  {  1303  (Ind. 
T.  Ann.  St  1899,  I  805),  providing  that  no 
written  assi^ment  of  errors  Is  necessary. 

3.  Where  in  an  action  before  a  United  States 
commissioner  an  attachment  is  issued,  and  lev- 
ied on  goods  which  are  claimed  by  an  inter- 
pleader, the  jurisdiction  of  the  commissioner 
depends  on  the  amount  of  plaintiff's  claim,  and 
not  on  the  value  of  the  goods  attached,  or 
amount  of  the  interpleader's  claim. 

4.  Where  goods  attached  in  an  action  are 
claimed  by  an  interpleader,  and  before  the  trial 
are  sold  by  order  of  the  court  as  perishable, 
and  the  money  deposited  in  court  a  judgment 
rendered  in  favor  of  the  interpleader  and 
against  plaintiff  for  the  value  of  the  goods, 
instead  of  the  amount  in  court,  is  error. 

Appeal  from  the  United  States  court  for 
the  Southern  district  of  the  Indian  Territory; 
before  Justice  Hosea  Townsend,  February  12. 
1901. 

Action  by  Hughes  Bros.  Manufacturing 
Company  against  W.  H.  Reagan,  defendant, 
and  J.  R.  Lawrence,  Interpleader.  B'rom  a 
Judgment  In  favor  of  the  Interpleader,  plain- 
tiff appeals.    Reversed. 

On  the  23d  day  of  Angust,  1899,  Hashes 
Bros.  Manufacturing  Company,  plaintiff  be- 
low. Instituted  suit  before  the  United  States 
commissioner  at  Ardmore  against  W.  H.  Rea- 
gan upon  an  Indebtedness  of  $92.60,  and  sued 
out  an  attachment,  and  caused  the  same  to 
be  levied  upon  a  stock  of  drugs  located  in 
the  town  of  EUt,  Ind.  T.    Th^  ground  ot  at- 
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tacIizneDt,  as  set  out  In  the  affldarlt,  was 
that  the  defendant  had  sold,  conTeyed,  or 
'Otherwise  disposed  of  bis  property,  and  was 
suffering  It  to  be  sold,  with  the  fraudulent 
Intent  to  cheat,  hinder,  and  delay  his  cred- 
itors. The  complaint  alleged  speeiflcally  that 
defendant  had  fraudulently  conveyed  the 
stock  of  goods  levied  upon  to  J.  R.  Lawrence, 
the  Interpleader  herein.  The  stock  of  goods 
was  seized  by  a  special  officer  and  held  sub- 
ject to  the  orders  of  court  J.  R.  Lawrencek 
the  interpleader,  filed  his  Interplea,  seeking 
to  recover  said  stock  of  goods,  and  damages 
to  the  extent  of  $2  per  day  for  the  alleged 
tmlawfnl  detention,  which,  up  to  the  filing 
of  the  interplea,  amounted  to  $60.  Trial 
was  had  before  the  commissioner,  resulting 
in  a  Judgment  in  favor  of  the  Interpleader 
and  against  Hughes  Bros.  Manufacturing 
Company  for  the  stock  of  goods,  and  fixing 
their  value  at  |300.  The  appellant  prose- 
cuted an  appeal  to  the  United  States  court 
for  the  Southern  district,  duly  making  and 
filing  the  affidavit  and  bond  required  by  law, 
and  on  Decemtter  4,  1899,  lodged  the  tran- 
script of  Judgment  and  proceedings  in  the 
commissioner's  court  with  the  clerk  of  the 
United  States  court  On  the  same  day,  on 
application  of  the  plaintiff,  an  order  wa« 
made  by  tbfe  court  directing  a  sale  of  the 
property  in  the  hands  of  the  special  officer, 
as  perishable  goods;  and  said  goods,  In  obed- 
ience to  said  order,  were  duly  sold  on  the 
2<1  day  of  February,  1900,  which  sale  was 
duly  confirmed  by  the  court  On  February 
12,  i;x>l,  the  plaintiff  filed  a  motion  to  va- 
cate th>>  Judgmoit  rendered  in  favor  of  the 
interplo'.dei',  and  to  dismiss  the  Interplea,  for 
the  reason  that  tha  amouLt  In  controversy 
in  the  comt  beluw  exceeded  the  Jurisdiction 
of  that  court,  because  the  value  of  the  prop- 
erty, as  found  by  the  court  below,  amounted 
to  $ic300,  and  the  damages  claimed  by  inter- 
pleader, $90,  making  a  total  of  $390,  which 
motion  was  by  the  court  overruled,  to  which 
appellant  excepted.  The  appellant  then  filed 
its  motion  to  dfsmlBs  the  Interplea  of  J.  R. 
Lawrence  "because  since  the  trial  of  the 
cause  In  the  court  below  the  goods  have  been 
sold  imder  the  order  of  court  herein,  and 
said  goods  are  not  any  longer  In  the  hands 
of  the  court,  and  said  Interplea  for  the  goods 
cannot  be  maintained,"  which  motion  was 
overruled,  and  exception  saved.  Thereupon 
said  cause  was  tried  by  a  Jury,  resulting  In 
a  verdict  for  the  Interpleader  for  the  value 
of  the  goods,  and  fixing  their  value  at  $150. 
Motion  for  new  trial  was  duly  filed  and  over- 
ruled, and  an  appeal  regularly  taken  to  this 
court 

Ledt>etter  &  Bledsoe,  for  appellant.  Dick 
&  Lee  and  Robert  H.  West,  for  appellees. 

CLAYTON,  J.  (after  stating  the  facts).  In 
order  to  determine  the  question  which  we 
are  called  upon  to  decide  in  this  case,  we 
deem  It  proper  to  set  out  the  motion  for  a 


new  trial  filed  in  the  court  below.  It  Is  as 
follows: 

"Comes  now  the  plaintiff,  and  moves  the 
court  to  grant  it  a  new  trial  herein  for  the 
following  reasons,  to  wit: 

"First  Because  of  the  irregularities  of  the 
proceedings  of  the  court  and  of  the  prevail- 
ing parties,  and  on  account  of  the  abuse  of 
the  discretion  of  the  court  by  which  plain- 
tiff was  prevented  from  having  a  fair  trial. 

"Second.  Because  the  verdict  and  decision 
is  not  sustained  by  sufficient  evidence  and  Is 
contrary  to  law. 

"Third.  Because  of  error  of  law  occurring 
at  the  trial,  and  excepted  to  by  the  plaintiff. 

"Fourth.  Because  the  court  erred  In  per- 
mitting the  interpleader  to  recover  the  value 
of  the  goods  seized  under  order  of  attach- 
ment herein,  when  the  goods  had,  prior  to 
the  trial  of  said  cause,  been  sold  as  perish- 
able goods,  and  the  funds  in  the  hands  of 
the  court" 

It  will  be  seen  that  the  first,  second,  and 
third  grounds  set  np  in  the  motion  almost 
literally  follow  paragraphs  1,  6,  and  8  of 
section  5157,  Mansf.  Dig.  (Ind.  T.  Ann.  St. 
1890,  §  3362).  The  fourth  ground  of  the  mo- 
tion is  the  only  one  which  specifically  points 
out  the  alleged  error  complahied  of. 

The  errors  assigned  by  appellant  in  his 
brief  are  as  follows: 

"Assignment  of  Errors. 

"First.  The  court  erred  In  overruling  the 
appellant's  motion  to  vacate  the  Judgment  of 
the  commissioner  and  dlsmisb  the  interplea 
for  the  want  of  Jurisdiction. 

"Second.  The  court  erred  in  ovarrulmg  the 
motion  to  strike  out  the  Interplea  for  the 
goods  after  they  had  been  sold,  and  in  per- 
mitting the  interpleader  to  prove  and  recover 
the  alleged  value  of  the  goods  after  their 
sale,  and  after  the  proceeds  were  In  the 
hands  of  the  officer. 

"Third.  The  court  erred  in  permitting  the 
Interpleader,  Lawrence,  to  testify  as  to  thu 
value  of  the  goods  in  controversy. 

"Fourth.  The  court  erred  In  telling  the 
Jury  they  could  not  find  the  goods  were 
worth  more  than  $300,  because  the  action 
was  brought  In  the  commissioner's  court  and 
$300  was  the  limit  of  that  court's  Jurisdic- 
tion. 

"Fifth.  The  court  erred  in  refusing  to  In- 
struct the  Jury,  at  the  request  of  the  plain- 
tiff, as  follows:  *One  buying  a  stock  of 
goods  with  notice  of  such  facts  and  circum- 
stances In  regard  to  the  business  and  finan- 
cial standing  and  conditions  and  the  purpos<-- 
of  the  vendor  as  would  put  an  ordlnarlly 
prudent  man  upon  Inquiry  la  chargeable  with 
the  knowledge  of  all  the  facts  which  be 
could  ascertain  by  Inquiry.' 

"Sixth.  The  court  erred  In  refusing  to  In- 
struct the  Jury  at  the  request  of  the  plaintiff 
'that,  if  the  hiterpleader  purchased  the  stock 
of  goods  without  making  bim  take  an  in- 
ventory, that  circumstance  ia^  a  badge  of 
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fraud,  and.  In  detennlnlii£  -whether  or  not  he 
purchased  tvlth  knowledge  of  existing  debts, 
the  Jury  should  consider  the  question  of 
whether  or  not  the  Inventory  was  taken.' 

"Seventh.  The  court  erred  In  overruling 
the  motion  for  a  new  trial,  and  In  rendering 
Judgment  against  it  and  the  sureties  on  its  ap- 
peal bond  for  the  value  of  the  goods  as  found 
by  the  Jury  at  the  time  the  same  were  seized 
under  the  order  of  attachment" 

The  first  paragraph  of  the  assignment  of 
error  challenges  the  Jurisdiction  of  the  court 
to  try  the  cause.  And  this  we  must  decide 
whether  there  be  a  motion  for  a  new  trial 
or  not,  because  the  alleged  error  appears 
upon  the  face  of  the  record  proper,  without 
the  intervention  of  a  bill  of  exceptions,  and 
Is  Jurisdictional.  Se<e  the  case  of  Brought  v. 
Cherokee  Nation  (decided  by  us  at  the  pres- 
ent term)  69  S.  W.  937. 

The  second  assignment  of  error  is  covered 
by  the  fourth  paragraph  of  the  motion  for  a 
new  trial,  and  therefore  it  must  be  consider- 
ed. But  as  to  all  of  the  other  spedflcatlons 
of  error,  they  are  not  even  hinted  at  In  the 
motion  for  a  new  trial,  nor  do  the  proceed- 
ings aud  matters  to  which  they  relate  appear 
in  the  record  proper,  but  were  brought  upon 
the  record,  as  they  must  necessarily  have 
been,  through  the  Intervention  of  a  bill  of 
exceptions.  In  the  case  of  Brought  t.  Cher- 
okee Nation,  supra,  we  held.  In  the  language 
of  the  supreme  court  of  Arkansas  in  Steck 
V.  Mahar,  26  Ark.  636,  that:  "A  motion  for 
a  new  trial  is  essential  to  correct  the  errors 
growing  out  of  the  evidence  or  Instructions, 
before  an  appeal  can  be  entertained  by  this 
court  When  the  error  complained  of  does 
not  relate  to  errors  growing  out  of  the  evi- 
dence or  Instructions,  but  is  apparent  from 
the  record  without  the  intervention  of  a  biU 
of  exceptions,  there  is  no  necessity  for  mak- 
ing a  motion  for  a  new  trial,  and  the  cause 
In  such  case  can  be  brought  to  this  court 
without  making  the  motion.  But  in  cases 
where  the  error  complained  of  does  not  ap- 
pear of  record  save  by  the  Intervention  of  a 
bill  of  exceptions,  a  motion  for  a  new  trial 
must  be  made  before  appeal  will  He  to  this 
court."  And  it  necessarily  follows  that  as  to 
every  such  error  not  embraced  in  a  motion 
for  a  new  trial,  when  one  is  made,  it  is  in 
the  same  condition  as  if  no  motion  had  been 
made,  because  for  such  errors  the  court  has 
never  been  asked  to  set  the  verdict  aside  and 
grant  a  new  trial.  Before  this  court  is  called 
upon  to  pass  upon  any  error  of  the  court  be- 
low growing  out  of  matters  necessary  to  be 
brought  upon  the  record  through  the  inter- 
vention  of  a  bill  of  exceptions.  It  must  ap- 
pear that  the  district  court  first  had  an  op- 
portunity of  reviewing  Its  rulings,  and  that 
can  only  be  done  by  the  filing  of  a  motion 
for  a  new  trial,  specifically  pointing  out  the 
error  claimed  to  have  been  made.  It  has 
been  almost.  If  not  quite,  universally  decided 
that  setting  out  the  errors  complained  of  In 
the  language  of  the  statute  Is  not  sufficient. 


Edmonds  t.  State,  34  Ark.  720;  Seifratta  ▼. 
State,  35  Ark.  413.  "The  practice  Is  to  state 
the  grounds  for  a  new  trial  separately  and 
in  separate  paragraphs.  Each  error  complain- 
ed of  should  be  stated  as  a  separate  ground, 
and  they  should  be  stated  so  specifically  as 
to  direct  the  attention  of  the  court  and  op- 
posing counsel  to  the  precise  errors  com- 
plained of.  A  mere  statement  of  the  grounds, 
without  farther  specifications,  will  therefore 
be  insufiSclent"  The  purpose  of  the  rule  is 
to  direct  the  attention  of  the  court  to  the 
precise  question  involved.  Except  in  states 
where  the  statute  requires  a  notice  of  the 
motion  first  to  be  filed,  we  find  no  exception 
to  the  above  rule,  and  in  those  states  the 
law  requires  the  errors  to  be  specifically  as- 
signed in  the  notice.  The  numerous  cases 
bearing  on  this  question  are  collated  in  the 
notes  on  pages  8S2,  883,  14  Enc.  PI.  &  Prac. 
And  more  especially  is  this  rule  Imperative 
In  this  Jurisdiction,  because  the  statute  pro- 
vides that  no  written  assignment  of  errors 
shall  be  necessary.  Mansf.  Dig.  (  1308  (Ind. 
T.  Ann.  St  1899,  t  805).  The  assignment  of 
error,  aside  from  that  contained  in  the  mo- 
tion for  a  new  trial.  Is  only  required  here  by 
virtue  of  a  rule  of  court  The  law  makes 
the  motion  for  a  new  trial  perform  the  office 
of  an  assignment  of  error.  The  rule  that 
the  motion  must  be  specific  is  not  so  much 
for  the  protection  of  the  court  as  it  is  for 
that  of  the  litigants,  in  protecting  them  from 
the  delays  and  expenses  of  unnecessary  ap- 
peals. 

Examining  the  motion  for  a  new  trial  Id 
this  case,  it  will  be  seen  that'  the  only  error 
of  the  court  below  assigned  with  sufficient 
certainty  is  the  fourth,  which  Is  as  follows: 
"Because  the  court  erred  in  permitting  the 
interpleader  to  recover  the  value  of  the  goods 
seized  under  order  of  attachment  herdn, 
when  the  goods  had  prior  to  the  trial  of 
said  case  been  sold  as  perishable  goods,  and 
the  funds  were  In  the  hands  of  the  court" 
Passing,  then,  to  a  ccMisideration  of  the  first 
assignment  which  we  must  consider,  be- 
cause the  ground  complained  of  appears  on 
the  face  of  the  record  proper  and  is  Jorto- 
dictional,  and  therefore  need  not  be  assign- 
ed in  the  motion  for  a  new  trial:  A  mo- 
tion was  made  and  overruled  at  the  trial  to 
dismiss  the  interplea  for  the  reason  that  the 
amoimt  in  controversy  in  the  commissioner's 
court  exceeded  the  Jurisdiction  of  that  court, 
in  this:  that  the  value  of  the  goods  attached 
was  alleged  to  be  $300,  and  damages  were 
also  claimed  by  the  interpleader  to  the 
amount  of  (00,  making  an  aggregate  amount 
in  controversy  of  $390,— an  amount  $90  In 
excess  of  the  commissioner's  Jurisdiction. 
This  precise  question  was  decided  by  the 
supreme  court  of  Arkansas  in  the  case  of 
B'iy  V.  Grieb's  Adm'r,  62  Ark.  209,  35  S.  W. 
214.  The  court  say:  "The  Jurisdiction  of 
the  Justice  is  determined  by  the  amount  In 
controversy  between  the  plainUfF  and  de- 
fendant in  the  attachment,  and  not  by  tb* 
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value  of  the  property  attacbed.  The  at- 
tachment is  only  a  remedy  or  process  by 
which  the  creditor  la  enabled  to  subject  the 
property  of  the  defendant,  under  certain 
conditions,  to  the  satisfaction  of  his  Judg- 
ment Only  to  that  extent  has  he  any  claim 
or  right  to  or  In  the  property.  Beyond  this 
he  has  no  controversy  either  with  the  de- 
fendant or  the  Interpleader.  Hoppe  y.  By- 
ers,  30  Iowa,  673;  Gushing  t.  Sambola,  30 
La.  Ann.  426."  We  do  not  doubt  but  that 
this  Is  a  correct  exposition  of  the  law  on 
that  subject,  and  therefore  find  that  the 
court  did  not  err  in  holding  that  it  had  Ja- 
rlsdlctlon  to  try  the  case. 

The  second  specification  of  error  in  the  as. 
signmeut  raises  the  question  as  to  whether  the 
court  erred  In  permitting  the  Interpleader  to 
prove  and  recovo*  the  value  of  the  attacbed 
property,  which  had  been  sold,  and  the  pro- 
ceeds held  by  the  officer.  In  the  case  of  Fly 
V.  Grleb's  Adm'r,  supra,  the  supreme  court  of 
Arkansas  say:  "Since  the  attached  prop- 
erty had  been  sold,  and  the  proceeds  were 
In  the  hands  of  the  sherlO,  it  was  wror  for 
the  court  to  render  a  Judgment  against  the 
plaintiff  for  the  property  or  its  value,  nine 
hundred  and  fifty  dollars.  The  Interpleader 
was  entitled,  under  the  verdict,  to  his  costs 
and  the  proceeds  In  the  hands  of  the  sheriff. 
If  the  amount  did  not  equal  the  true  value 
of  the  property,  or  if  the  Interpleader  were 
damaged  otherwise  by  the  unlawful  taking 
or  detention  of  same,  he  would  have  to 
seek  redress  in  another  proceeding.  The  is- 
sue on  the  Interplea  is  for  the  property  It- 
self, or,  if  It  has  been  sold,  for  Its  proceeds." 
And  that  case  was  reversed  because  of  this 
error.  In  the  case  of  Swift  &  Co.  v.  Russell 
(decided  by  the  United  States  circuit  court 
of  appeals  for  the  eighth  circuit)  38  O.  G.  A. 
259,  97  Fed.  443,— a  case  which  was  ap- 
pealed from  this  court,— In  passing  upon  this 
question  the  court  say:  "Consequently  the 
nature  of  the  proceeding  by  Interplea  Is 
fixed,  and  the  extent  of  the  remedy  granted 
must  be  determined,  by  these  sections  of  the 
statutes.  When  these  are  carefully  read, 
the  attention  is  sharply  challenged  by  the 
facts  that  the  interplea  may  be  Interposed 
before  the  sale  of  the  attached  property,  or 
before  its  proceeds  are  paid  over  to  the 
plaintiff,  but  not  after  such  payment:  that 
the  claimant  must  set  forth  the  facts  on 
which  his  claim  to  the  property  or  its  pro- 
ceeds is  founded,  but  nothing  more;  that  the 
court  may  find  whether  or  not  the  claimant 
has  a  title  to,  a  lien  upon,  or  an  interest  in 
the  property,  but  nothing  else;  and  that  it 
may  make  such  order  as  may  be  necessary 
to  protect  his  rights  in  the  property  or  Its 
proceeds,  and  may  direct  which  party  to  the 
proceeding  shall  pay  the  costs,  but  it  may 
grant  no  other  relief.  There  is  no  provision 
in  these  sections  for  an  assessment  of  dam- 
ages, for  an  appraisal  of  the  property,  or  for 
the  recovery  of  Its  value  The  proceeding 
authorized  by  them  Is  not  an  action  for  the 


value  of  the  property,  or  for  damages  for  Its 
taking.  It  is  not  an  action  for  the  recovery 
of  the  property.  Indeed,  it  is  not  an  action 
at  all.  It  is  more  in  the  nature  of  a  pro- 
ceeding in  rem.  The  extent  of  the  adjudica- 
tion which  it  authorizes  is  a  determination 
of  the  rights  and  interests  of  the  plalutUT 
and  the  interpleader  in  the  attached  (Hrop- 
ffl-ty  or  its  proceeds  In  the  hands  of  the  mar- 
shal, and  the  limit  of  the  remedy  it  pro- 
vides is  the  delivery  of  that  property,  or  the 
payment  of  its  proceeds,  to  the  party  whom 
the  court  finds  to  be  entitled  to  them,  and 
the  assessment  of  the  costs." 

And  it  appearing  that  the  court  below  in 
this  case  rendered  Judgment  against  the 
sureties  and  his  bondsmen  for  the  value  of 
the  goods,  instead  of  for  the  proceeds  in  the 
hands  of  the  officer,  and  costs,  the  cause  1» 
reversed  and  remanded. 


Bx  parte  DICKSON. 

(Court  of  Appeals  of  Indian  Territory.     Oct. 
25,  1002.) 

HXTRADITION  —  REQUISITION  —  INDICTMBNT 
—  AUTHENTICATION  —  PUOITIVB  FROM  JU8- 
TICB— DEFINITION— DISTRICT  JUDQES— POW- 
KRS. 

1.  Rev.  St.  U.  S.  {  6278,  provides  that  when 
the  e.Tecutive  of  any  state  demands  a  fugitive 
from  the  Justiccr  of  another  state,  and  produces 
a  copy  of  an  indictmeut  found,  or  affidavit 
made  before  a  magistrate,  charging  the  person 
demanded  with  having  committed  crime,  cer- 
tified as  authentic  by  the  governor,  the  fugi- 
tive shall  be  delivered,  etc.  A  requisition  for 
extradition  set  forth  that  "It  appears  by  the 
annexed  papers,  which  I  certify  to  be  authen- 
tic and  duly  authenticated,  that  D.  stands  char- 
ged with  the  crime  of  murder  in  the  first  de- 
gree," etc.  A  paper  purporting  to  be  an  in- 
dictment charging  D.  with  being  an  accessory 
before  the  fact  was  annexed.  The  paper  was 
indorsed  on  the  back  as  a  true  bill,  but  it  was 
not  stated  whether  it  was  an  indictment  or  a 
copy.  Held,  that  the  authentication  of  the  pur- 
ported indictment  was  sufficient  to  make  the 
requisition  valid. 

2.  In  an  application  for  habeas  corpus  to  se- 
cure petitioner's  release  from  custody  under  an 
extradition  requisition,  evidence  held  sufficient  to 
Justify  a  finding  that  petitioner  was  a  fugitive 
from  the  demanding  state. 

3.  To  be  a  fugitive  from  justice,  in  the  sense 
of  the  act  of  congress  regulating  extradition,  it 
is  not  necessary  that  the  party  charged  should 
have  left  the  state  in  which  the  crime  is  al- 
leged to  have  been  committed,  after  an  indict- 
ment found,  or  for  the  purpose  of  avoiding  a 
prosecution  anticipated  or  begun,  but  simply 
that,  having  within  a  state  committed  a  crime, 
be  has  left  its  jurisdiction,  and  is  found  within 
the  territory  of  anotlier  when  it  is  sought  to 
subject  him  to  criminal  process. 

4.  Act  Cong.  May  2,  1S>0,  $  41  (Ind.  T.  Ann. 
St.  1800.  p.  13.  $  41),  provides  that  the  judge 
of  the  United  States  court  in  the  Indian  Terri- 
tory shall  have  the  same  power  to  extradite  per- 
sons who  have  taken  refuge  in  the  Indian  Ter- 
ritory, charged  with  crimes  in  the  states  or  oth- 
er territories  of  the  United  States,  that  may 
now  be  exercised  by  the  governor  of  Arkansas 
in  that  state.  At  the  time  this  act  was  pasned 
there  wns  but  one  judicial  district  In  the  Indian 

H  3.  See  Extradition,  vol.  II,  Om^  DlS.  |  U. 
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Territory,  but  later  three  Judicial  districts  were 
established.  Held,  that  the  judge  of  ooe  of 
these  districts  has  the  same  power  with  respect 
to  extradition  as  was  origiually  conferred  on 
the  single  judge. 

5.  Under  Const.  U.  S.  art  4,  {  3,  proTidiug 
that  "the  congress  shall  have  power  to  dispose 
of.  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belong- 
ing to  the  United  States;  and  nothing  in  this 
constitution  shall  be  so  construed  as  to  prejudice 
any  claims  of  the  United  States,  or  of  any  par- 
ticular state,"  congress  had  power  to  pass  Act 
Cong.  May  2,  1800,  i  41  find.  T.  Ann.  8L 
1899^.  13,  f  41),  providing  that  the  Judge  of 
the  tJnited  States  court  In  the  Indian  Terri- 
tory shall  have  the  same  power  to  extradite 
persons  who. have  taken  refuge  In  the  Indian 
Territory,  charged  with  crimes  in  the  states 
or  other  territories  of  the  United  States,  that 
may  now  be  exercised  by  the  governor  of  Ar> 
linnsas  in  that  state. 

Gill.  C.  J.,  dissenting. 

Appeal  from  the  United  States  court  for  the 
Northern  district  of  the  Indian  Territory;  be- 
fore Justice  John  R.  Thomas,  November  4, 
1889. 

Petition  for  habeas  corpus  by  John  Dickson 
against  the  United  States  marshal  for  the 
Northern  district  of  the  Indian  Territory. 
From  an  order  denying  the  writ,  itetltloner  ap- 
peals.   Affirmed. 

On  November  4,  1899,  a  requisition  was 
filed  from  the  governor  of  Arkansas,  which  is 
as  follows: 

"State  of  Arkansas,  BiXecutiTe  Department. 
The  Governor  of  the  State  of  'Arkansas  to  His 
Excellency,  the  Judge  of  the  U.  S.  Court  for 
the  Northern  District,  Ind.  Ter.:  Whereas,  It 
np])oar8  by  the  annexed  papers,  which  I  cer- 
tify to  be  authentic  and  duly  authenticated  in 
accordance  with  tbe  laws  of  this  state,  that 
John  Dickinson  stands  charged  by  indictment 
with  the  crime  of  murder  in  tbe  first  degree, 
committed  In  the  county  of  Calhoun,  in  this 
state,  which  I  certify  to  be  a  crime  under 
the  laws  of  this  state,  and  that  be  has  fled 
from  this  state  and  Is  a  fugitive  from  the  Jus- 
tice thereof,  and  It  is  believed  such  fugitive 
has  taken  refuge  In  the  Indian  Territory: 
Now,  therefore,  I,  Daniel  W.  Jones,  governor 
of  the  state  of  Arkansas,  pursuant  to  the  pro- 
vlstons  of  tbe  constitution  and  laws  of  the 
United  States,  do  hereby  make  requisition  for 
the  apprehension  of  the  said  fugitive,  and  for 
his  delivery  to  W.  H.  Furlow,  who  is  hereby 
authorized  to  receive  and  convey  blm  to  tbe 
state  of  Arkansas,  here  to  be  dealt  with  ac- 
■cordlng  to  law.  In  testimony  whereof,  I  have 
hereunto  set  my  hand,  and  caused  to  be  af- 
fixed the  great  seal  of  the  state  of  Arkansas. 
Done  at  Little  Rock  this  20th  day  of  October 
in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-nine,  of  the  Independence 
of  the  United  States  tbe  one  hundred  and 
twenty-fourth,  and  of  this  state  the  sixty- 
fourth.  Danl.  W.  Jones,  Governor.  Alex.  O. 
Hull,  Secretary  of  State.  By  the  Governor, 
by  E.  R.  Jett,  Deputy  Secretary.     [Seal.] 

"In  Calhoun  County  Court.  The  State  of 
Arkansas  vs.  John  Dickinson,  Defendant  The 
grand  Jury  of  Calhoun  county,  in  the  name 


of  and  by  the  authority  of  the  state  of  Ar- 
kansas, on  oath  accuse  John  Dickinson  of  the 
crime  of  accessory  before  the  fact  of  murder, 
committed  as  follows,  to  wit:  That  one  Wiley 
Brown  on  tbe  2nd  day  of  July,  1896,  In  Cal- 
houn county,  Arkansas,  did  unlawfully,  feloni- 
ously, willfully,  with  malice  aforethought,  and 
with  premeditation  and  deliberation,  assault, 
kill,  and  murder  one  Allen  Martin,  by  shoot- 
ing him  with  a  gun  with  Intent  to  kill  and 
murder  the  said  Allen  Martin  then  and  there; 
that  the  said  John  Dickinson,  before  the  said 
murder  as  aforesaid  was  committed,— that  is 
to  say,  on  the  2nd  day  of  July,  1895,  In  Cal- 
houn county,  Arkansas,— did  imlawfully,  felo- 
niously, wickedly,  willfully,  with  malice  afore- 
thought, and  with  premeditation  and  delibera- 
tion, knowingly  advise.  Incite,  enconrage,  aid, 
and  abet  the  said  Wiley  Brovm  the  said  mur- 
der as  above  described  to  commit  and  do, 
against  the  peace  and  dignity  of  the  state  of 
Arkansas.     [Signed]    H.  P.  Laird. 

"No.  217  (A801).  The  State  of  Arkansas  vs. 
John  Dickinson.  Indictment  before  the  Fact 
of  Murder.  A  true  bllL  J.  D.  Hanna,  Fore- 
man. 

"Filed  In  open  court  In  tbe  presence  of  all 
the  grand  Jury  on  this  16th  day  of  July,  1896. 
T.  N.  Means,  Clerk.  (Call  Geo.  W.  Dickinson, 
T.  N.  Means.)" 

On  the  same  day  a  bench  warrant  was  is- 
sued for  the  said  Dickinson  by  Hon.  John  R. 
Thomas,  Judge,  which  was  returned  on  the 
same  day  by  the  marshal,  certifying  that  he 
had  arrested  the  said  Dickinson  and  had  him 
in  custody.  On  the  same  day  a  petition  was 
filed  for  a  writ  of  habeas  corpus,  as  follows: 

"To  tbe  Honorable  John  R.  Thomas,  Judge 
of  tbe  United  States  Court  for  the  Northern 
District  of  the  Indian  Territory:  Your  peti- 
tioner, the  undersigned  John  Dickson,  respect- 
fully represents  to  your  honor  that  be  Is  a 
citizen  of  the  United  States,  and  is  of  African 
descent;  that  his  father  was  a  slave  before 
the  war;  that  your  petitioner  Is  a  native  of 
the  state  of  Arkansas;  that  he  was  bom  and 
reared  in  Calhoun  county,  in  said  state,  and 
Is  now  twenty-five  years  of  age;  that  he  emi- 
grated from  said  county  and  state  to  tbe 
Creek  Nation  in  1897,  and  has  resided  in  said 

nation  ever  since;    that  on  the day  of 

,  1899,  the  Honorable  Daniel  W.  Jones, 

as  governor  of  the  state  of  Arkansas,  made 
bis  requisition  upon  the  Judge  of  the  United 
States  court.  Northern  district  Indian  Terri- 
tory, for  the  extradition  of  your  said  peti- 
tioner to  said  county  and  state  for  the  al- 
leged  crime  of  murder  In  tbe  first  degree, 
alleged  to  have  been  committed  in  the  county 
and  state  aforesaid  in  July,  1895;  that  after^ 

wards,   to  wit,   on  the  day  of  , 

1809,  a  warrant  of  arrest  was  Issued  upon  said 
requisition  by  the  United  States  Judge  of  said 
Northern  district  of  the  Indian  Territory  for 
the  arrest  of  your  xi^tltioner  in  compliance 
with  said  requisition,  upon  which  said  war^ 
rant  your  petitioner  was  duly  arrested  and 
brought  before  your  honor  to  be  dealt  with 
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aa  tbe  law  directed.  Your  petitioner  states 
that  he  la  charged  In  the  supposed  Indictment 
which  accompanies  said  requisition  with  be- 
ing an  accessory  before  the  fact  in  the  mnr- 
der  of  Allen  Martin  In  said  connty  and  state 
In  July,  1805,  but  said  Indictment  fails  to 
allege  that  your  petitioner  was  present  when 
the  alleged  murder  was  committed.  Said  in- 
dictment alleges  that  Wiley  Brown,  in  the 
said  month  of  July,  1895,  and  in  said  county 
and  state,  did  kill  and  murder  said  Allen 
Martin  with  a  gun,  and  that  your  petitioner 
Incited,  aided,  and  abetted  said  Brown  In  the 
commission  of  said  murder.  Your  petitioner 
states  that  he  Is  not  guilty  of  the  crime  char- 
ged, and  was  not  present  when  the  crime 
was  committed,  nor  bad  be  any  knowledge  of 
tbe  same  when  It  was  committed,  <ft  that  it 
was  going  to  be  committed,  nor  did  he  In  any 
wise  participate  In  said  crime,  either  in  act, 
deed,  or  Intent.  Your  petitioner  states  that 
he  continued  to  reside  in  said  county  of  Cal- 
houn for  the  space  of  two  years  after  the 
said  murder  was  committed;  that  be  taught 
a  public  school  In  said  county  in  1895-1896; 
that,  when  he  made  up  his  mind  to  move 
from  there  to  tbe  Creek  Nation,  he  made  his 
purposes  to  move  public  In  the  community 
where  he  lived,  and  the  same  was  generally 
known  before  his  removal;  that  In  July,  1895, 
your  petitioner  was  arrested  In  said  county 
and  state,  and  placed  In  the  jail  of  said  coun- 
ty, charged  with  the  crime  aforesaid,  where 
he  remained  about  twenty-one  days;  that  Jim 
Ware  and  Jack  Ware  were  also  arrested  and 
placed  in  Jan  aforesaid  with  him,  charged 
with  the  same  offense;  that  said  Ware  boys 
on  or  about  the  15th  day  of  July,  1896,  were 
taken  from  said  jail  to  a  point  about  a  half 
mile  away,  and  then  and  there  lynched  and 
murdered  by  unknown  parties.  Another  col- 
ored man  was  afterwards  murdered  and  lynch- 
ed by  the  deputy  sheriff  of  Bradley  county 
and  others  from  Calhoun  county  aforesaid. 
Your  petitioner,  after  the  said  Wares  were 
thus  lynched,  was  discharged  from  said  Jail, 
and  be  has  never  had  any  knowledge  of  any 
charges  against  blm  for  murder  or  any  other 
crime  In  said  connty  or  elsewhere,  nor  did 
be  have  any  knowledge  of  any  criminal  char- 
ges against  him  in  said  connty  when  be  moved 
from  there  to  the  Creek  Nation;  that  from 
and  before  July,  1895,  to  July,  1897,  your  pe- 
titioner continued  to  reside  and  stay  where 
he  had  been  bom  and  lived  all  his  life.  Your 
petitioner  states  that  be  Is  not  a  fugitive  from 
Justice,  as  be  believes,  and  that  he  never  left 
said  connty  and  state  with  the  Intent  or  pur- 
pose of  evading  any  criminal  charges  against 
blm,  nor  with  any  knowledge  of  the  i)endency 
of  criminal  charges  against  him  In  Calhoun 
or  any  other  county  In  said  state;  that  he 
has  never  scouted  from  the  officers  of  tbe 
law  in  said  state  or  the  Indian  Territory,  or 
elsewhere,  but  that  be  has  retained  his  proper 
name  at  all  times  and  wherever  he  has  been, 
and  has  kept  up  a  correspondence  with  friends 
and  acquaintances  In  said  county  ever  since 
e9  8.W.-(» 


he  moved  from  said  state.  Your  petitioner  be- 
lieves and  alleges  that  the  object  and  pur- 
pose of  his  extradition  on  the  part  of  the  rela- 
tives and  friends  of  the  deceased,  Allen  Mar- 
tin, In  said  county,  is  to  kill  and  murder  him, 
and  not  for  the  purpose  of  a  fair  and  impar- 
tial trial  In  tbe  courts  of  Calhoun  county 
aforesaid.  But  your  petitioner  does  not  Im- 
pute to  the  governor  of  said  state  any  such 
evil  motive,  but  only  to  those  in  said  county 
who  participated  In  the  other  mob  violence 
aforesaid.  That  some  fifteen  or  twenty  other 
colored  persons  in  said  county  were  horribly 
beaten  and  bruised  and  mangled  on  account 
of  tbe  same  charge  for  which  his  extradition 
Is  sought.  Your  petitioner  further  alleges 
that,  as  be  believes,  said  requisition  ought 
not  to  be  honored  for  the  further  reason  that 
there  is  no  legal  authority  in  the  Indian  Ter- 
ritory to  honor  such  requisition;  that  tbe  act 
of  cong^ress  of  May  2,  1890,  provided  (or  hon- 
oring requisitions  from  the  executives  of  the 
states  by  the  Judge  of  the  Indian  Territory, 
at  which  time  the  Indian  Territory  had  but 
one  Judge,  and  the  said  territory  was  but 
one  district  Since  that  time  the  said  terri- 
tory has  been,  by  acts  of  congress,  divided 
into  districts,  and  separate  judges  assigned 
to  each.  Subsequently  an  additional  judge 
was  provided  for  by  act  of  congress,  whose 
places  of  holding  court  were  made  subject 
to  the  order  of  United  States  court  of  appeals 
of  said  territory.  Your  petitioner  alleges  that 
the  judge  of  the  Northern  district,  to  whom 
said  requisition  Is  addressed.  Is  not  your  honor, 
as  he  believes,  nor  has  tbe  honorable  judge 
of  said  district  the  authority  to  honor  said 
requisition.  And  so  your  petitioner  alleges 
that  he  is  now  confined  In  jail  of  the  United 
States  for  the  Northern  district,  at  Muskogee, 
under  and  by  virtue  of  said  warrant,  and  that 
he  is  thus  Imprisoned  and  restrained  of  bis 
liberty  contrary  to  the  law  and  the  constitu- 
tion of  the  United  States,  and  against  his  will 
and  consent.  Wherefore  he  prays  your  honor 
to  grant  him  your  most  precious  writ  of  ha- 
beas corpus,  that  he  may  be  brought  before 
your  honor  to  be  dealt  with  as  tbe  law  may 
direct,  and  he  will  ever  pray.  John  Dickson 
says  the  statements  contained  in  the  above 
and  foregoing  petition  are  true,  as  he  believes. 
[Signed]    John  Dickson. 

"Subscribed  and  sworn  to  before  me  this 
4th  day  of  November,  1899.  [Seal.]  Ralph 
Phillips,  Notary  Public.  My  commission  ex- 
pires July  5th,  1903." 

On  the  same  day  tbe  Honorable  John  R. 
Thomas  Issued  an  extradition  warrant,  direct- 
ing the  said  Dickson  to  be  turned  over  to  the 
agent  appointed  by  the  governor  of  Arkansas, 
to  which  defendant  excepted.  On  the  same 
day  defendant  filed  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  to  which 
ruling  defendant  excepted,  and  prayed  an  ap- 
peal to  this  court. 

Twine  &  Lovn:ey  and  Marcum,  Bailey  & 
Owen,  for  appellant 

Digitized  by  VjOOQIC 


946 


89  SOUTHWESTERN  EEPORTBB. 


(IniT. 


TOWNSBND,  J.  (after  stating  the  facts). 
The  appellant  has  Qled  four  specifications  of 
error,  which  are  as  follows:  "Specifications 
of  error:  (1)  The  court  erred  In  not  dischar- 
ging the  petitioner  because  no  authenticated 
copy  of  Indictment  charging  the  appellant 
with  murder  In  the  first  degree  was  annexed 
to  the  requisition.  (2)  The  court  erred  In 
holding  that  the  certificate  of  the  governor 
of  Arkansas  was  sufficient  anthentlcatlon  of 
the  paper  annexed  to  the  requisition.  (3) 
The  court  erred  in  refusing  to  permit  the 
petitioner  to  Introduce  evidence  to  prove 
that  he  was  not  a  fugitive  from  the  Justice 
of  Arkansas.  (4)  The  court  erred  in  denying 
the  petition  of  the  appellant  and  honoring 
the  requisition,  because  he  was  without  {raw- 
er, under  the  law  and  constitution,  to  honor 
the  requisition  for  the  extradition  of  the  pe- 
titioner." 

The  statute  of  the  United  States  under 
which  the  requisition  for  this  appellant  was 
issued  is  as  follows:  "Sec.  6278.  Whenever 
the  executive  authority  of  any  state  or  ter- 
ritory demands  any  person  as  a  fugitive 
from  Justice,  of  the  executive  authority  of 
any  state  or  territory  to  which  such  person 
has  fled,  and  produces  a  copy  of  an  indict- 
ment found  or  an  affidavit  made  before  a 
magistrate  of  any  state  or  territory,  char- 
ging the  person  demanded  with  having  com- 
mitted treason,  felony,  or  other  crime,  cer- 
tified as  authentic  by  the  governor  or  chief 
magistrate  of  the  state  or  territory  from 
whence  the  person  so  charged  has  fled,  It 
shall  be  the  duty  of  the  executive  authority 
of  the  state  or  territory  to  which  such 
person  has  fied  to  cause  him  to  be  arrested 
and  secured,  and  to  cause  notice  of  the  ar- 
rest to  be  given  to  the  executive  authority 
making  such  demand,  or  to  the  agent  of  such 
authority  appointed  to  receive  the  fugitive, 
and  to  cause  the  fugitive  to  be  delivered  to 
such  agent  when  he  shall  appear.  If  no  such 
agent  appears  within  six  months  from  the 
tim«  of  the  arrest,  the  prisoner  may  be  dis- 
charged. All  costs  or  expenses  incurred  in 
the  apprehending,  securing,  and  transmitting 
such  fugitive  to  the  state  or  territory  making 
such  demand,  shall  be  paid  by  such  state 
or  territory."    Kev.  St  U.  S.  p.  1022,  |  6278. 

Appellant's  counsel  cite  the  case  of  Bx 
parte  Hart,  11  C.  C.  A.  165,  68  Fed.  249, 
28  li.  R.  A.  801,  as  follows:  "  "The  governor 
of  Washington  caused  a  requisition  to  be 
issued  in  which  Is  recited  that  "it  appears 
by  a  copy  of  indictment,  which  Is  herewith 
annexed,  and  which  I  certify  to  being  au- 
thentic and  duly  authenticated,"  etc.  On 
examination  of  the  papers  annexed,  we  find 
that  no  such  copy  of  indictment  is  attached. 
The  absence  of  the  copy  of  indictment  is 
fatal  to  the  validity  of  the  warrant.' "  The 
foregoing  quotation,  by  itself,  is  mislead- 
ing. It  appears  from  an  examination  of  the 
case  that  the  governor  of  Washington  on  the 
23d  day  of  December,  1803,  issued  a  requisi- 
tion on  the  governor  of  Maryland,  based  up- 


on an  Information,  as  follows:    "Wherein  It 
appears  by  a  copy  of  information  which  is 
hereunto  annexed,  and  which  I  certify  to  be 
authentic,"  etc.;   and  on  Decemt)er  27,  1893, 
the  governor  of  Woshlngton  issued  another 
requisition  on  the  governor  of  Maryland  for 
the  same  party,  which  recited  as  follows: 
"Wherejis,  It  appears  by  a  copy  of  Indict- 
ment which  is  hereunto  annexed,  and  which 
I  certify  to  be  authentic,"  etc.    It  appears 
from  an  examination  of  the  papers  attached 
to  both  of  said  requisitions  that  each  were 
based  on  an  information  filed  by  the  prose- 
cuting attorney,  and  that  there  was  no  "copy 
of  Indictment"  attached  to  either  requisition. 
The  court  in  said  case  also  says:    "The  gov- 
ernor of  -the  state  of  Washington  evidently 
reached  the  conclusion  that  the  requisition 
made  by  him  on  the  23d  of  December,  1893, 
was  defective,  for  we  find  that  he  caused 
another  to  be  Issued  on  the  27th  day  of  De- 
cember, 1803,  in  which  It  is  recited  that  'It 
appears  by  a  copy  of  indictment,  which  Is 
herewith  annexed,  and  which  I  certify  to  be 
authentic  and  duly  authenticated  in  accord- 
ance with  the  laws  of  this  state,  that  Samuel 
H.  Hart  stands  charged  with  the  crime  of 
larceny  by  embezzlement,'  eta    On  examina- 
tion of  the  papers  annexed,  we  find  that  no 
such   copy   of   Indictment  is   attached,   but 
that  the  copy  of  an  Information  filed  by  the 
prosecuting   attorney   on   the   27th    day   of 
December,  1893,  against  said  Hart,  is  filed 
with  and  made  part  of  the  papers  with  the 
requisition.    The   absence   of   the   copy   of 
the  Indictment  is  fatal  to  the  validity  of  the 
warrant,  which  does  not  pretend  to  be  found- 
ed on  the  copy  of  Information  ncr  of  affi- 
davit, but  of  the  indictment  alone.    The  copy 
of  the  Information  does  not  support  the  re<i- 
ulsitlon,  and,  If  it  did,  for  the  reasons  here- 
tofore given,  would  not  be  sufficient.   •    •    • 
We  find  that  the  requisitions  Issued  by  the 
governor  of  the  state  of  Washington  did  not 
comply  with  the  law,  and  that  the  governor 
of  the  state  of  Maryland  was  not  furnished, 
with  a  copy  of  either  an  Indictment  or  afll- 
davit  made  as  required  by  section  5278  of  the 
Revised  Statutes  of  the  United  States,  and 
consequently  we  bold  that  the  warrant  of  re- 
moval Is  void."    The  foregoing  Is  not  the 
case  at  bar,  as  an  indictment  is  attached  to 
the  requisition  in  this  cose,  as  required  by 
said  section  5278,  and  the  court  simply  holds 
that  the  requisition   may   be  examined    to 
ascertain  if  said  act  of  congress  has  been 
complied   with.    In   the   case   of    Ex  parte 
Thornton,  9  Tex.  G35,  the  only  question  de- 
cided was  that  the  warrant  Issued  by  the 
governor  of  Texas  was  not  sufficient  to  hold 
the  prisoner,  for  the  reason  that  It  did  not 
show  that  It  was  based  on  a  requisition    of 
the  governor  of  Arkansas,  "accompanied  'with 
a  copy  of  an  Indictment  found,"  etc.,  as  fol- 
lows:   "Hemphill,  C.  J.    The  relator  insists 
on  his  discharge  on  the  ground  of  the  Insuffi- 
ciency and  illegality  of  the  warrant,  in  this: 
that  It  does  not  show  by  recital  that    the 
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representation  and  demand  of  the  governor 
of  the  Btate  of  Arkansas  was  accompanied 
with  a  copy  of  an  indlctm'ent  found,  or  an 
affidavit  made  before  some  magistrate  of  the 
state  of  Arkansas,  certified  to  by  the  said 
executive  as  being  duly  authenticated,  and 
charging  the  relator  with  having  commit- 
ted the  crime-  of  forgery  within  the  said 
state;  and  we  are  of  opinion  that,  on  the 
ground  set  forth,  he  is  entitled  to  bis  dis- 
charge." It  has  no  bearing  on  the  case  at 
bar  whatever.  The  language  of  the  act  of 
congress  is  that  the  governor  Issuing  the  req- 
uisition must  produce  "a  copy  of  an  indict- 
ment found  or  an  affidavit  made,  charging 
the  person  demanded  with  having  committed 
treason,  felony,  or  other  crime,  certified  as 
authentic  by  the  governor."  In  this  case 
there  is  a  copy  of  an  indlctm'ent  charging  the 
appellant  with  a  crime,  and  certified  as 
authentic  by  the  governor.  This  complied 
with  the  statute,  as  it  expressly  authorizes 
the  governor  to  make  the  certificate  required, 
and  it  disposes  of  the  first  two  assignments 
of  error. 

The  alleged  error  In  the  third  specification 
is  that  the  court  refused  to  allow  petitioner 
to  Introduce  evidence  that  he  was  not  a  fu- 
gitive from  Justice.  We  think  that  whether 
or  not  be  was  a  fugitive  from  Justice  is  a 
question  of  fact,  as  stated  by  Justice  Mat- 
thev.s  in  Roberts  v.  ReiUy,  116  U.  S.  80.  a 
Sup.  Ct  201,  29  L.  Ed.  544,  and  in  the  same 
case  the  learned  Judge  decides  what  It  is  to 
be  a  fugitive  from  Justice:  "To  be  a  fugi- 
tive' from  Justice,  In  the  sense  of  the  act  of 
congress  regulating  the  subject  under  con- 
sideration, It  is  not  necessary  that  the  party 
charged  should  have  left  the  state  in  which 
the  crime  is  alleged  to  have  been  committed, 
after  an  Indictment  found,  or  for  the  purpose 
of  avoiding  a  prosecution  anticipated  or  be- 
gun, but  simply  that,  having  within  a  state 
committed  that  which  by  Its  laws  constitutes 
a  crime,  when  he  is  sought  to  be  subjected 
to  its  criminal  process  to  answer  for  his  of- 
fense he  has  left  its  Jurisdiction,  and  is 
found  within  the  territory  of  another."  Rob- 
erts V.  Reilly,  lie  U.  S.  »7.  6  Sup.  Ct.  291,  29 
L.  Ed.  544.  In  Ex  parte  Reggel,  114  U.  S. 
tf42,  5  Sup.  Ct  1148.  29  L.  Ed.  250,  JusUce 
Harlan  said:  "In  other  words,  the  appellant 
was  entitled,  under  the  act  of  congress,  to 
insist  upon  proof  that  he  was  within  the  de- 
manding state  at  the  time  he  is  alleged  to 
have  committed  the  crime  charged,  and  sub- 
sequently withdrew  from  her  Jurisdiction,  so 
that  he  could  not  be  reached  by  her  criminal 
process.  The  statute.  It  Is  to  be  observed, 
does  not  prescribe  the  character  of  such 
proof;  but  that  the  executive  authority  of 
the  territory  was  not  required,  by  the  act  of 
congress,  to  cause  the  arrest  of  appellant, 
and  his  delivery  to  the  agent  appointed  by 
the  governor  of  Pennsylvania,  without  proof 
of  the  fact  that  he  was  a  fugitive  from  Jus- 
tice, is.  in  our  Judgment,  clear  from  the  lan- 
guage  of  that  act"    It  appears  from  the  pe- 


tition of  appellant  as  follows:  "That  your 
petitioner  is  a  native  of  the  state  of  Arkan- 
sas; that  be  was  born  and  reared  In  Cal- 
houn county,  in  said  state,  and  is  now  twei»- 
ty-five  years  of  'age;  that  he  emigrated  frou> 
said  county  and  state  to  the  Creek  Nation  in 
1897,  and  has  resided  in  said  nation  ever 
since."  It  appears  from  the  Indictment  at- 
tached to  the  requisition  that  the  crime  char- 
ged was  committed  In  July,  1SB5,  and  it  thus 
appears  by  appellant's  own  admission  that 
he  was  a  resident  of  Arkansas  at  the  date  of 
the  commission  of  the  crime,  and  had  subs^ 
quently  removed  to  the  Creek  Nation.  It 
api)ears  that  some  proof  was  also  taken  b«-, 
fore  the  court  at  the  hearing  of  this  appIicO' 
tion,  as  follows:  "Q.  State  your  name,  rest- 
dence,  and  occupation.  A.  W.  H.  Furlow, 
sheriff  and  collector  of  Calhoun  county,  Ar- 
kansas. Q.  Are  you  the  person  who  is  ap- 
pointed agent  of  the  governor  hi  this  reqnist- 
tlon?  A.  Yes,  sir.  Q.  Are  you  acquainted 
with  the  defendant  John  Dickinson?  A. 
Tes,  sir.  Q.  Is  this  defendant  who  la  in  the 
custody  of  Leo  E.  Bennett  United  States 
marshal  of  this  district  the  same  person 
who  is  charged  with  the  crime  of  being  ac- 
cessory to  the  crime  of  murder,  the  same 
party  who  is  here?  A.  Yes,  sir.  Q.  Is  be  to 
be  tried  for  murder  in  your  county?  A.  Yesy 
sir.  Q.  How  long  have  you  known  bim?  A. 
Ever  since  he  was  a  small  boy.  Q.  What  is 
his  real  name?  A.  John  Dickinson.  Q.  How^ 
do  you  spell  it?  A.  Dickinson.  Q.  When  did 
he  leave  Arkansas?  A.  He  left  Arkansas 
about  three  or  four  years  ago.  I  don't  know 
for  certain  Just  when  he  did  leave.  He  ba» 
been  gone  some  three  or  four  years,  though, 
Q.  Was  he  In  Calhoun  county  at  the  time 
this  indictment  was  filed?  A.  I  am  not  able 
to  say  about  that  sure.  Q.  The  16th  of  July, 
1896.  How  long  have  you  been  sheriff  of 
that  county?  A.  A  year.  Q.  Have  yon 
I  searched  for  this  man?  A.  Yes,  sh-.  Q.  Did 
you  ever  find  him  in  that  state  of  Arkansas? 
A.  No,  sir.  Q.  Is  this  the  first  time  you  have 
obtained  any  trace  of  his  whereabouts?  A. 
This  is  the  first  time.  Q.  Did  you  know  the 
party  who  was  killed?  A.  Yes,  sir.  Q.  A» 
a  resident  of  that  county,  were  you  familiar 
with  the  facts  and  history  of  the  crime?  A. 
Yes,  air.  Q.  And  this  is  the  identical  per- 
son? A.  That  is  the  man."  The  foregoing 
evidence  was  sufficient,  in  our  Judgment,  to 
satisfy  the  court  that  appellant  was  a  fugi- 
tive from  Justice,  and  disposes  of  the  thh:d 
assignment  of  error. 

Appellant  for  his  fourth  assignment  of  er- 
ror, insists  that  the  court  was  without  pow- 
er, under  the  law  and  constitution,  to  honor 
the  requisition  of  the  governor  of  Arkansas 
The  act  of  congress  of  May  2, 1890,  |  41.  pro- 
vides as  follows:  "Sec.  41.  That  the  Judge 
of  the  United  States  court  in  the  Indian  Ter- 
ritory shall  have  the  same  power  to  extradite 
persons  who  have  taken  refuge  in  the  Indian 
Territory,  charged  with  crimes  in  the  state 
or  oOxa  territories  of  the  United  St^^  tbi 
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may  now  be  exercised  by  the  governor  of  Ar- 
kansas In  tbat  state,  and  he  may  issue  requi- 
sitions upon  governors  of  states  and  other 
territories  for  persons  who  have  committed 
ofTenses  In  the  Indian  Territory,  and  who 
hare  taken  refuge  in  such  states  or  terri- 
tories." Ind.  T.  Ann.  St  1809.  p.  13.  S  41. 
And  the  act  under  which  Judge  Thomas  was 
appointed  gave  him  all  the  power  conferred 
upon  the  other  judges,  and  was.  to  hold 
court  wherever  assigned  by  order  of  the 
court  of  appeals.  We  cannot  agree  with  ap- 
pellant's counsel  as  to  the  power  of  con- 
gress In  the  territories.  Under  article  4,  |  3, 
of  the  constitution  of  the  United  States,  It 
Is  provided  that  "the  congress  shall  have 
power  to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United 
States;  and  nothing  in  this  constitution  shall 
be  so  construed  as  to  prejudice  any  claims 
of  the  United  States,  or  of  any  particular 
state." 

We  are  of  the  opinion  that  the  Judgment  of 
the  court  below  was  correct,  and  It  Is  there- 
fore affirmed. 

GILL,  C.  J.  In  the  above-entitled  case  I 
dissent  from  the  opinion  of  the  court,  and 
from   Its   conclusion. 

The  first  specification  of  error  says  that, 
because  no  authenticated  copy  of  the  In- 
dictment charging  the  appellant  with  murder 
In  the  first  degree  was  annexed  to  the  requi- 
sition, the  court  erred  in  not  discharging  the. 
petitioner.  And  the  second  specification  says 
that  the  court  erred  In  holding  that  the  cer- 
tificate of  the  governor  of  Arkansas  was  a 
sufficient  authentication  of  the  paper  annex- 
ed to  the  requisition. 

Section  5278  of  the  Revised  Statutes  of  the 
United  States  Is  as  follows:  "Sec.  5278: 
Whenever  the  executive  authority  of  any 
state  or  territory  demands  any  person  as 
a  fugitive  from  Justice  of  the  executive  au- 
thority of  any  state  or  territory  to  which 
such  person  has  fled,  and  produces  a  copy 
of  the  indictment  found,  or  an  afildavit  made 
before  a  magistrate  of  any  state  or  territory 
charging  the  person  demanded  with  having 
committed  treason,  felony  or  other  crime,  cer- 
tified by  or  authenticated  by  the  governor  or 
chief  magistrate  of  the  state  or  territory  from 
whence  the  person  so  charged  has  fled,  It  shall 
be  the  duty  of  the  executive  authority  of  the 
state  or  territory  to  which  such  person  has 
Qed  to  cause  him  to  be  arrested  and  secured, 
and  to  cause  notice  of  the  arrest  to  be  given 
to  the  executive  authority  making  such  de- 
mand, or  to  the  agent  of  such  authority 
appointed  to  receive  the  fugitive,  and  to 
cause  the  fugitive  to  be  delivered  to  such 
agent  when  he  shall  appear."  An  analysis 
of  socUon  5278  shows:  First,  that,  when  the 
executive  authority  of  any  state  or  terri- 
tory demands  any  person  as  a  fugitive  from 
Justice  of  the  executive  authority  of  any 
state  or  territory  to  wblcta  such  person  bas 


fled,  be  must,  second,  produce  •  copy  of  the 
Indictment  found,  or  an  affidavit  made  before 
the  -magistrate  of  such  demanding  state  or 
territory,  which,  third,  must  charge  the  per- 
son demanded  with  havhig  committed  trea- 
son, felony  or  other  crime,  and  which,  fourth, 
must  be  certified  as  authentic  by  the  demand- 
ing governor  or  chief  magistrate  of  the  state 
or  territory  whence  the  person  so  charged 
has  fled,  and,  fifth.  It  shall  then  be  the  duty 
of  the  executive  authority  of  the  state  or 
territory  to  which  such  person  has  fled  to 
cause  him  to  be  arrested  and  secured,  and 
to  cause  notice  of  the  arrest  to  be  given 
to  the  executive  authority  making  demand, 
or  the  agent  of  sucb  authority,  and,  aixtb, 
to  cause  the  fugitive  to  be  delivered  to  the 
agent  of  such  executive  authority  when  he 
shall  appear. 

The  demand  Is,  In  words  and  figures,  as 
follows: 

"State  of  Arkansas,  Executive  Depart- 
ment The  tiovernor  of  the  State  of  Arkan- 
sas. To  His  Excellency,  the  Judge  of  the 
U.  S.  Court  for  the  Northern  District  Ind. 
Ter.:  Whereas,  It  appears  by  the  annexed 
papers,  which  I  certify  to  be  authentic  and 
duly  authenticated  In  accordance  with  the 
laws  of  this  state,  that  John  DIckln8<Hi 
stands  charged  by  Indictment  with  the  crime 
of  murder  In  the  first  degree,  committed  in 
the  county  of  Calhoun,  In  this  state,  which 
I  certify  to  be  a  crime  under  the  laws  of 
this  state,  and  that  he  has  fied  from  thla 
state,  and  Is  a  fugitive  from  the  justice 
thereof,  and  It  Is  believed  such  fugitive  has 
taken  refuge  In  the  Indian  Territory;  -Now, 
therefore,  I,  Daniel  W.  Jones,  governor  of 
the  state  of  Arkansas,  pursuant  to  the  pro- 
visions of  the  constitution  and  laws  of  the 
United  States  do  hereby  make  requisition 
for  the  apprehension  of  the  said  fugitive, 
and  for  his  delivery  to  W.  H.  Furlow,  who 
Is  hereby  authorized  to  receive  and  convey 
him  to  the  state  of  Arkansas,  here  to  be 
dealt  with  accordhig  to  law.  In  testimony 
whereof,  I  have  hereunto  set  my  band  and 
caused  to  be  affixed  the  great  seal  of  the 
state  of  Arkansas.  Done  at  Little  Rock  this 
20th  day  of  October  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-nine, 
of  the  Independence  of  the  United  States 
the  one  hundred  and  twenty-fourth,  and  of 
this  state  the  sixty-fourth.  Danl.  W.  Jones. 
Governor.  Alex.  C.  Hull,  Secretary  of  State 
By  the  Governor,  by  B.  R.  Jett  Deputy  Sec- 
retary.   ISeal.]" 

Accompanying  this  demand  la  the  follow- 
Ing  paper: 

"In  Calhoun  County  Court  The  State  of 
Arkansas  vs.  John  Dickinson,  Defendant 
The  grand  jury  of  Calhoun  county,  in  the 
name  of  and  by  the  authority  of  the  state 
of  Arkansas,  accuse  John  Dickinson  of  the 
crime  of  accessory  before  the  fact  of  murder, 
committed  as  follows,  to  wit:  That  one 
Wiley  Brown  on  the  2nd  day  of  July.  1895. 
In  Calhoun  county,  Arkansas,  did  unlawful- 
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It,  fdontomly,  wfllfnlly,  -with  malice  afore- 
thought, and  -with  premeditation  and  delib- 
eration, asaanit,  kill,  and  murder  one  Allen 
Martin  by  shooting  him  with  a  gnn,  with  in- 
tent to  kill  and  murder  the  said  Allen  Martin 
then  and  there;  that  the  aald  John  Dickin- 
son, before  the  said  murder  as  aforesaid  was 
committed,— that  is  to  say,  on  the  2nd  day 
of  Jnly,  1896,— In  Calhoun  county,  Arkansas, 
did  unlawfully,  feloniously,  wickedly,  willfully, 
with  malice  aforethought,  and  with  premedita- 
tion and  deliberation,  knowingly  advise,  in- 
cite, encourage,  aid,  and  abet  the  said  Wiley 
Brown  the  said  murder  as  above  described 
to  commit  and  do,  against  fbe  peace  and  dig- 
nity of  the  state  of  Arkansas.    H.  P.  Laird." 

It  will  be  noticed  that  there  Is  no  certified 
copy  of  the  indictment  attached  to  the  de- 
mand, but  it  appears  In  the  demand  itself 
that  the  annexed  papers  (that  is,  the  forego- 
ing paper  or  Indictment)  are  certified  by  the 
governor  of  the  state  to  be  authentic,  and  he 
further  certifies  that  they  are  duly  authenti- 
cated In  accordance  with  the  laws  of  Arkansas. 
It  will  also  be  noticed  that  the  Indictment  it- 
self is  signed  by  one  H.  P.  Laird,  wltbout  fur- 
ther designation  of  who  said  lAlrd  Is.  But 
the  following  notes  appear  upon  the  indict- 
ment: 

"No.  217  (A801).  The  State  of  Arkansas 
▼8.  John  Dickinson.  Indictment  before  the 
Fact  of  Murder.  A  true  bill.  J.  D.  Hanna, 
Foreman. 

"Filed  In  open  court  In  the  presence  of  all 
the  grand  Jury  on  tbis  16th  day  of  July,  1896. 
T.  N.  Means,  Clerk.  (Call  Qea  W.  Dickin- 
son.   T.  N.  Means.)" 

Indorsed  as  follows: 

"Piled  ll-l-W.  By  N.  0.  Tonng,  D.  O. 
J.  A  Winston,  Clerk."     ■ 

The  question  as  to  whether  or  not  this 
was  a  copy  of  the  indictment,  within  the 
sense  of  the  law,  wa^  specifically  presented 
to  the  honorable  trial  Judge,  who  held  that 
the  governor  certified  to  the  Indictment 
which  seemed  to  be  the  original  Indictment, 
and  stated  that  that  was  sufilclent  authenti- 
cation. The  United  States  statute,  it  will 
be  seen  by  the  foregoing  analysis,  requires 
that  a  copy  of  an  Indictment  charging  the 
person  demanded  shall  be  certified  by  the 
governor  of  the  demanding  state  as  authen- 
tic. Shall  it  then  be  said  that  the  original 
indictment,  which  is  a  part  of  the  record 
to  be  retained  in  the  ofllce  of  the  clerk  of 
the  court  where  the  indictment  is  found, 
and  concerning  which  the  governor  of  the 


state  can  know  nothing,  ordinarily,  except 
as  the  same  Is  certified  by  the  clerk,  shall 
serve  the  same  purpose  as  an  authenticated 
copy,  where  the  demanding  governor  certi- 
fies the  same  to  be  authentic  and  to  be  duly 
authenticated?  The  indictment  in  this  case 
appears  to  be  signed  by  one  H.  P.  Laird, 
but  who  be  la  or  what  he  Is  does  not  appear. 
Presumably,  be  was  the  prosecuting  attor- 
I  ney.  The  Indictment  seems  to  bear  upon 
I  its  back  the  legal  indorsement  as  to  its 
I  being  a  true  bill,  to  be  signed  by  the  fore- 
I  man,  and  filed  in  open  court  in  the  presence 
of  the  grand  jury  by  the  clerk  of  the  court 
The  demanding  governor  does  not  certify 
that  it  Is  the  original  indictment;  nor  does 
be,  or  anybody  else,  certify  that  It  is  a 
copy  of  the  original  indictment  It  is  not 
Intended  by  the  statute  that  the  demanding 
governor  shall  send  with  bis  demand  the 
original  indictment  itself,  but  It  is  intended 
by  the  statute  tliat  the  demanding  governor 
shall  send  with  his  demand  an  authenticated 
copy  of  the  indictment  In  the  case  at  bar 
there  is  nothing  to  show  whether  this  is  the 
original  or  a  copy;  nor  is  there  any  further 
authentication  of  the  paper  than  the  words 
of  the  governor,  "Whereas,  it  appears  by  the 
annexed  papers,  which  I  certify  to  be  au- 
thentic and  duly  authenticated  In  accordance 
with  the  laws  of  this  state."  There  certain- 
ly Is  no  authentication  of  the  only  paper  that 
appears  with  the  demand,  and  the  governor 
states  that  at  the  time  be  issued  the  demand 
the  paper  before  blm,  on  which  the  demand 
was  made,  was  duly  authenticated.  How 
was  the  trial  court  to  know,  or  how  is  this 
court  to  know,  that  the  paper  bearing  the 
beading  of  the  "State  of  Arkansas  vs.  John 
Dickinson,  Defendant,"  was  the  paper  pre- 
sented to  the  governor  of  the  state  of  Ar- 
kansas? I  ^lay  presume  that  It  was  the 
paper,  but  certainly  there  Is  nothing  on  the 
paper  to  show  that  the  governor  of  Arkan- 
sas ever  saw  it  and,  unless  the  demand  is 
accompanied  by  a  copy  of  the  Indictment 
found,  there  Is  no  authority  vested  in  the 
magistrate  upon  whom  the  demand  Is  made 
to  honor  the  demand;  and  for  this  reason  I 
am  inclined  to  think  that  the  honorable  trial 
Judge  erred  in  not  remanding  the  prisoner 
until  the  proper  papers  could  be  secured. 

It  is  my  opinion  that  the  Judgment  of  the 
sitting  magistrate  should  be  so  modified  as 
to  require  an  authenticated  copy  of  .the  in- 
dictment to  accompany  the  demand  of  the 
demanding  governor  in  this  case. 
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RAMEY  et  al.  t.  OUDM  et  aL  (two  cases). 
{Court  of  Appeals  of  Kentucky.    Oct  15, 1902). 

TITLB  TO  REAXi  PROPERTY— QirT—EXBRCISB 
OP  OWNERSHIP  —  EVIDENCE  —  NEW  TRIAL— 
NEWLY  DISCOVERED  EVIDENCEt-SUFPICIBN- 
CY. 

1.  The  occupation,  conveying,  mortgaging, 
paying  taxes,  and  claim  ot  ownership  of  cer- 
tain laud  for  30  years,  and  up  to  the  time  ot 
its  sale  under  mortgage  -foreclosure,  taken  in 
connection  with  evidence  as  to  the  acquisition 
of  the  property  by  gift,  held  to  establish  own- 
ership in  the  ostensible  owner,  as  against  those 
claiming  title  for  the  first  time  against  innocent 
purchasers  from  him. 

2.  The  discovery  after  judgment  rendered  for 
defendants  on  a  full  preparation  of  the  case, 
of  an  alleged  title  bond,  given  by  the  original 
owner  of  certain  land  to  plaintiffs'  ancestor, 
when  in  fact  he  did  convey  to  defendants' 
grantor,  the  bond  to  be  identified  by  a  witness 
whose  previous  testimony  was  contradictory  to 
the  matter  set  out  in  the  bond,  is  insufficient 
to  Justify  a  new  trial  as  to  the  ownership  of 
the  land.  , 

Appeal  from  circuit  court,  Martin  county. 

"Not  to  be  offlclally  reported." 

Suits  by  Noah  Ramey  and  others  against 
Ell  Cram  and  others.  From  Judgments  for 
defendants,  plaintiffs  appeal.    Affirmed. 

Vaughn  &  Wheeler,  for  appellants.  Kirk 
&  Kirk,  for  appellees. 

BURNAM,  J.  This  suit  was  Instituted  by 
the  .appellants  to  recover  of  the  appellees,  Eli 
and  N.  W.  Crum,  a  tract  of  land  alleged  to 
contain  about  400  acres,  as  heirs  at  law  of 
Mary  Mills,  who  died  testate  in  1873.  This 
claim  is  based  upon  the  following  alleged 
facts:  Mary  Mills  was  the  daughter  of  Aria 
Vaughn,  of  Floyd  county,  Ky.,  who  died  in 
1851,  having  previously  executed  a  will,  by 
which  be  devised  to  his  daughter,  Mary,  a 
portion  of  the  tract  of  laud  on  which  he  lived 
on  the  waters  of  Dick's  creek  in  Floyd  coun- 
ty; that  this  land  was  divided  among  the 
devisees,  and  there  was  allotted  to  Mary  Mills 
about  30  acres  thereof,  and  that  she  subse- 
ijuenUy  acquired  by  parol  agreement  from  her 
mother  an  additional  80  acres;  that  her  land 
adjoined  a  large  boundary  owned  by  her  hus- 
band's father,  William  Mills;  that  on  the 
25th  day  of  May,  1867,  WUllam  Mills  and 
their  mother,  Mary  Mills,  exchanged  all  the 
lands  owned  by  them  in  Floyd  county,  Ky., 
and  which  embraced  about  1,800  acres,  with 
Benjamin  P.  Porter,  Soloman  Ward,  and  C. 
L.  Porter,  for  about  an  equal  number  of  acres 
of  land  owned  by  them  on  the  waters  of 
Rockcastle  creek,  in  what  was  then  Johnson 
county;  Ihat  Mary  Mills  received  as  her  part 
of  the  land  so  acquired  400  acres  of  land  put 
into  the  trade  by  O.  L.  Porter;  that  shortly 
after  the  purchase  she  moved  from  her  home 
In  Lawrence  county,  where  she  was  then  re- 
siding, to  the  C.  L.  Porter  tract,  and  resided 
there  with  her  husband,  John  L.  H.  Mills,  un- 
til her  death,  in  1873;  that  after  her  death 
ber  husband  fraudulently  procured  C.  L.  Por- 
ter to  convey  the  title  to  the  property  to  him; 
and  that  he  subsequently  mortgaged  and  sold 
the   land   to  the  defendants   without    right. 


Appellees,  on  the  other  hand,  allege  that  Mary 
Mills  only  ovraed  about  30  acres  of  laud, 
which  was  not  worth  exceeding  $1  an  acre; 
that  she  sold  this  land  to  William  Mills  short- 
ly after  the  death  of  her  father.  Avis  Vaughn, 
but  failed  to  execute  a  deed  therefor,  and  that 
at  the  date  of  the  exchange  In  1867  with  the 
Porters  she  had  no  interest  therein,  and  only 
united  In  the  deed  made  by  William  Mills  to 
perfect  the  title;  that  the  entire  tract  of  land 
acquired  from  the  Porters  and  Ward  belonged 
to  ber  husband's  father,  WlUlam  Mills,  who 
only  had  two  children;  that  he  gave  a  part  of 
the  land  to  his  son  C.  C.  Mills,  and  the  part 
acquired  from  C.  L.  Porter  to  bis  son  J.  L. 
H.  Mills,  but  that  he  did  not  have  a  deed  made 
to  him  at  once  because  he  was  dissipated  and 
Improvident;  but  that  after  the  death  of  his 
wife,  in  1873,  he  directed  C.  L.  Porter  to  con- 
vey the  land  to  him.  Whilst  there  is  some 
conflict  in  the  evidence,  we  think  these  facts 
may  be  fairly  asstmied  to  be  established  there- 
by. Mary  MiUs  received  under  her  father's 
will  about  30  acres  of  land  in  Floyd  county, 
which  was  taken  possession  of  by  her  father- 
in-law,  William  Mills,  and  who  included  It  in 
the  conveyance  to  the  Porters  in  1867,  in 
which  Mary  Mills  united;  that  after  this  ex- 
change John  L.  B.  Mills  moved  upon  a  tract 
of  about  400  acres  of  land,  to  wblch  C.  L. 
Porter  held  title,  and  resided  there  with  his 
family  untU  the  death  of  his  wife,  in  1873. 
This  exchange  was  made  In  1864,  but  the 
deed  was  not  executed  imtll  1867.  In  1865 
J.  L.  H.  Mills  procured  a  patent  from  the 
state  of  Kentucky  for  about  800  acres  of  land, 
which  covered  the  400  acres  acquired  from  C. 
L.  Porter,  and  which  was  excluded  tberefrom. 
This  exduded  land  had  been  patented  to 
James  Blevina,  who  sold  it  to  C.  L.  Porter. 
After  the  death  of  Mary  Mills  the  land  was 
conveyed  to  J.  L.  H.  Mills  by  Blevins  and  C. 
L.  Porter  by  general  warranty  deed.  J.  H.  L. 
Mills  testifies  that  he  procured  this  deed  to  be 
made  to  him,  instead  of  to  bis  children  as 
heirs  at  law  of  his  deceased  wife,  by  fraud- 
ulent representations  to  Porter  that  the  land 
belonged  to  him.  Porter,  on  the  other  hand, 
testifies  that  he  had  given  to  William  Mills, 
the  father  of  J.  L.  E.  MUls,  a  bond  for  a  title 
at  the  date  of  the  exchange,  and  that  in  187a 
WUliam  Mills  directed  that  the  title  should  be 
conveyed  to  his  son  J.  H.  Lk  Mills;  that  be 
never  had  any  transactions  with  Mary  MiUs 
and  never  heard  of  any  claim  on  her  part  to 
the  land  in  controversy.  J.  H.  L.  Mills  con- 
tinued In  the  occupancy  of  this  land,  and  on 
the  1st  day  of  March,  1893,  conveyed  a  tract 
supposed  to  contahi  150  acres  to  bis  second 
wife,  Su^an  Mills,  and  on  the  18th  of  Sep- 
tember he  sold  and  conveyed  what  was  sup- 
posed to  contain  about  160  acres  to  George 
Daniel,  Jr.,  in  consideration  of  $480.  In 
March,  18M,  he  conveyed  a  part  of  the  land 
to  his  granddaughter,  Mary  E.  Miller,  and 
subsequently  mortgaged  a  part  of  the  land  to 
the  Independent  Order  of  Odd  Fellows,  who 
subsequently   enforced   their   mortgage    Uen. 
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and  the  land  was  sold  ander  a  Judgment  of 
the  Martin  circuit  court,  and  traa  purchaaed 
by  the  appellee  Eli  Cmm;  wbilat  Daniels  snb- 
seqnently  mortgaged  the  part  of  the  land  con- 
veyed to  him  by  J.  H.  L.  Mills  to  the  appel- 
lee N.  W.  Cmm,  who  duly  enforced  his  mort- 
gage and  became  the  purchaser  thereof;  and 
the  land  bought  by  Ell  Cmm  at  the  mortgage 
sale  of  the  Independent  Order  of  Odd  Fellows 
and  the  land  mortgaged  to  Nathan  Crum  by 
Daniels  embraces  the  land  covered  by  the 
deed  of  C.  L.  Porter.  Upon  final  submlaslou 
the  trial  judge  dismissed  the  petition,  and  to 
reverse  that  judgment  this  appeal  Is  prose- 
cuted. 

It  seems  to  ns  that  the  weight  of  evidence 
tends  to  support  the  contention  of  appellees 
that  J.  H.  L.  Hills  was  the  real  owner  by 
gift  from  his  father.  He  occupied  it,  sold  and 
conveyed  it,  mortgaged  it,  paid  the  taxes  and 
claimed  to  be  the  owner  of  It  from  1864  until 
the  time  It  was  sold  to  satisfy  the  mortgage 
liens.  During  this  time  there  Is  no  evidence 
of  any  claim  of  ownership  by  the  appellants  or 
Mary  Mills  during  her  lifetime,  and  in  the 
meantime  the  property  has  passed  into  the 
hands  of  innocent  purchasers  for  value.  We 
think  the  court  proi)erly  dismissed  the  peti- 
tion. 

The  appellanta,  on  the  7th  of  November, 
1898,  Instituted  a  suit  In  equity  for  a  new 
trial,  relying  chiefly  uiwn  the  ground  of  newly 
discovered  evidence,  which  they  could  not 
with  reasonable  diligence,  before  the  prepara- 
tion and  trial  of  their  original  suit,  have  dis- 
covered. This  evidence  consists  of  an  alleged 
title  bond,  which  was  given  to  Mary  Mills  by 
C.  It,  Porter  at  the  date  of  the  transfer,  which 
they  claim  can  be  identified  as  genuine  by 
Moses  Wells,  who  attested  It,  and  who  held 
the  possession  thereof.  This  witness  gave  a 
strong  deposition  for  appellants  uiwn  the  trial 
of  the  original  suit,  and  testifies  in  that  dep- 
osition that  he  was  present  when  the  contract 
for  the  exchange  of  the  lands  was  made  in 
1864,  and  that  WUUam  Mills  then  told  him 
that  Mary  Mills  was  Interested  in  a  portion  of 
the  land,  and  that  he  Intended  that  the  land  In 
controversy  should  be  deeded  to  his  son  John 
H.  L.  Mills.  This  testimony  certainly  tends 
to  contradict  the  statement  that  at  that  time 
a  bond  was  executed  for  this  very  land  to 
Mary  Mills,  and  la  certainly  Insufficient  to 
justify  the  court  in  setting  aside  a  judgment 
which  was  rendered  after  a  full  and  careful 
preparation  of  the  case. 

For  the  reasons  Indicated,  the  judgment  in 
both  cases  Is  affirmed. 


WHITE  V.  BOREINQ  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  15, 1902.) 

APPBAI/— S0PBRSBDBAS    BOND  —  DESCRIPTION 

OF  JUDGMENT— VARIANCE— STATEMENT 

OF  TERM-8DRPLUSA0E. 

1.  Where  a  supersedeas  bond  given  on  appeal 
from  a  Jadgment  entered  at  the  January  term, 
189C,  of  a  specified  circuit  court,  stated  that 
the  judgment  appealed  from  was  rendered  at 


the  September,  1896,  term  of  such  court,  but 
the  bond  recited  correctly  the  style  of  the  ac- 
tion and  the  court  in  which  it  was  rendered, 
and  correctly  set  out  the  provirions  of  the  judg- 
ment, the  variance  in  the  statement  of  the 
term  was  surplusage,  and  was  no  defense  to 
an  action  on  the  bond. 

Appeal  from  drcoit  court,  Boyd  county. 
"Not  to  be  ofllclally  reported." 
Action  by  Vincent  Boreing  and  another 
against    Laura    B.    White    on    supersedeas 
bond.    Judgment  for  plaintlCs,  and  dtfend- 
ant  appeals.    Affirmed. 

John  D.  White,  for  appellant.  G.  B.  Sey- 
mour, for  appellees. 

HOBSON,  J.  At  the  Januatj  term,  1896, 
of  the  Lee  circuit  court,  Vincent  Etorelng 
and  O.  H.  Harrison  recovered  a  judgment 
against  John  D.  White  for  $1,905,  with  in- 
terest and  cost  White  prayed  an  ai^eal  to 
this  court,  which  was  granted,  and  on  March 
9,  1896,  executed  a  supersedeas  bond,  with 
appellant,  Laura  P.  White,  as  his  surety. 
On  March  25,  1898,  this  court  affirmed  the 
judgment  appealed  from,  with  damages. 
White  V.  Boreing,  45  S.  W.  242.  The  plain- 
tiffs in  the  judgment  then  filed  this  suit  on 
the  appeal  bond  against  the  appellant,  Laura 
B.  White.  She  defended  upon  the  ground 
that  the  bond  was  not  her  act  or  deed.  The 
court  ruled  this  issue  against  her,  and  gave 
judgement  as  prayed  in  favor  of  the  plain- 
tiffs. 

The  ground  upon  wihich  It  is  claimed  that 
she  is  not  liable  upon  the  bond  is  that  her 
name  was  placed  to  the  bond  by  the  clerk  of 
the  Lee  circuit  court  under  a  power  of  attor- 
ney authorizing  him  to  sign  a  supersedeas 
bond  to  supersede  a  judgment  roidered  in 
that  court  at  the  January  term,  1896,  in  the 
case  referred  to;  but  In  the  bond  it  Is  stated 
that  the  judgm^t  appealed  from  was  ren- 
dered at  the  September  term,  1895,  and  it  is 
Insisted  that,  as  no  judgment  rendered  at 
the  September  term,  1895,  has  been  affirm- 
ed, the  variance  is  fatal.  The  rule  is  that  a 
variance  in  matter  of  description  Is  imma- 
terial where  there  is  enough  In  the  instru- 
ment to  properly  Identify  the  tbbig  intended; 
otherwise  trlfilng  clerical  errors  would  often 
produce  miscarriage  of  justica  1  Oreenl. 
Ev.  I  301.  The  question,  then,  to  be  deter- 
mined. Is,  does  the  bond  sufficiently  identify 
the  judgment  superseded  so  that  the  false 
description  may  be  rejected  as  surplusage? 
The  material  part  of  the  Judgment  referred 
to  is  in  these  words:  "This  action  having 
heretofore  been  beard  in  chief  on  the  action 
of  the  plaintiff,  John  O.  McOuire,  against 
the  defendants  V.  Boreing,  John  D.  White, 
O.  H.  Harrison,  and  Beattyvllle  Real  Estate 
EiXchange,  and  the  same  coming  on  now  to 
be  heard  on  the  several  cross-actions  herein 
and  on  the  counterclaims  of  John  D.  White 
herein,  the  same  being  beard  on  the  plead- 
ings, exhibits,  and  evidence,  and  the  court 
being  now  advised,  It  Is  considered  and  ad- 
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Judged:  (1)  Tbat  tbe  contract  sned  on  In 
tbe  cross-actions  of  date  February  8,  1893, 
and  March  17,  1898,  between  the  defendant 
John  D.  White  on  the  one  side  and  the  cross- 
plaintiffs  y.  Borelng  and  O.  H.  Harrison  on 
tbe  other  side  Is  a  valid,  binding,  and  en- 
forceable contract,  and  that  said  cross-plaln- 
tiffs  V.  Boreing  and  O.  H.  Harrison,  and  also 
the  cross-plaintiff  the  BeattyrlUe  Real  Es- 
tate Exchange,  are  entitled  to,  and  are  now 
adjudged,  specific  executions  of  the  same, 
and  the  said  contract  Is  now  specifically  en- 
forced. (2)  That  the  deed  tendered  by  the 
cross-plaintiff  the  BeattyviUe  Real  Estate 
Exchange  as  Exhibit  No.  K  of  its  answer 
and  cross-petition  herein  to  the  said  defend- 
ant, John  D.  White,  and  to  the  cross-pltdn- 
tiffs  T.  Borelng  and  O.  H.  Harrison,  is  a 
valid  deed,  made  in  pursuance  to  the  con- 
tract of  which  specific  execution  Is  adjudged 
in  tbe  first  clause  of  this  Judgment;  and,  the 
same  having  been  heretofore  accepted  by  the 
cross-plaintiffs  V.  Boreing  and  O.  H.  Harri- 
son, the  cross-defendant,  John  D.  White,  Is 
now  ordered  to  accept  tbe  same,  and  tbe 
same  is  now  ordered  to  be  recorded  in  the 
clerk's  ofllce  of  the  Lee  county  court,  and 
the  county  cleric  of  Lee  county,  Kentucky,  la 
given  leave  to  withdraw  said  deed,  and  or- 
dered to  record  the  same  at  once,  and,  when 
so  recorded,  he  is  directed  to  return  tbe 
same  to  the  papers  of  this  case.  (3)  Tbat 
the  cross-plaintiffs  V.  Borelng  and  O.  H.  Har- 
rison recover  of  tbe  cross-defendant,  John 
D.  White,  the  sum  of  nineteen  hundred  and 
ninety-five  dollars,  with  Interest  at  the  rate 
of  six  per  cent  per  annum  from  tbe  22d  day 
of  October,  1894,  until  paid,  and  their  costs 
herein  expended,  as  against  said  John  D. 
, White,  on  their  said  cross-action.  (4)  That 
the  cross-plaintiff  the  Beattyvllle  Real  Estate 
Exchange  recover  of  the  said  John  D.  White 
Its  costs  herein  expended  as  against  said 
John  I).  White  on  Its  cross-action  herein  as 
against  him.  (6)  That  the  counterclaim  of 
John  D.  White  against  the  cross-plaintiffs  V. 
Boreing  and  O.  H.  Harrison  be,  and  tbe 
same  is  hereby,  dismissed.  (6)  That  the 
counterclaim  of  John  D.  White  against  tbe 
cross-plaintlff  tbe  Beattyvllle  Real  Estate 
Exchange  be,  and  tbe  same  is  hereby,  dis- 
missed. (7)  That,  to  secure  its  costs  herein 
expended  and  tbe  payment  of  the  personal 
Judgment  rendered  In  the  third  clause  of  this 
Judgment,  the  BeattyviUe  Real  Estate  Ex- 
change has  a  lien  for  the  benefit  of  the 
crofls-plaintlffs  V.  Borelng  and  O.  H.  Harri- 
son on  all  the  right,  title,  and  Interest  of 
John  D.  White  In  and  to  a  certain  tract  of 
land  situated  In  Lee  county.  [Here  follows 
tbe  order  for  sale  of  the  land.]"  The  bond 
referred  to  la  in  these  words:  "Whereas 
the  appellant,  Jno.  D.  White,  is  about  to 
take  an  appeal  from  a  Judgment  of  the  Lee 
circuit  court,  rendered  at  its  September 
term,  1805,  against  him  In  favor  of  the  ap- 
pellees, Vincent  Borelng  and  O.  H.  Harri- 
son and   tbe  Beattyvllle   Real   Estate    Ex- 


change, In  tbe  case  of  Jna  G.  McGnlre  vs. 

Vincent  Boreing,  etc.,  to  the  effect  that  the 
contract  sued  on  by  the  cross-petltionerB, 
Vincent  Boreing,  O.  H.  Harrison,  «nd  tb9 
Beattyvllle  Real  Estate  Exchange,  was  spe- 
cifically mforceable,  and  that  the  cross-peti- 
tioners, Vincent  Borelng,  O.  H.  Harrison, 
and  the  Beattyvllle  Real  Estate  Exchange, 
were  entitled  to  a  specific  execution  and  en- 
forcement of  the  same,  and  that  the  deed 
tendered  by  the  cross-petitioner  the  Beatty- 
viUe Real  Estate  Exchange  to  tbe  defendant, 
Jno.  D.  White,  was  a  valid  deed,  and,  in  pur- 
suance of  the  contract,  the  said  White  was 
adjudged  to  accept  the  same,  and  It  was  or- 
dered to  be  recorded  In  tbe  clerk's  office. 
And  further  adjudged  tbat  tbe  cross-petition- 
ers Vincent  Boreing  and  O.  H.  Harrison  re- 
cover of  the  cross-defendant,  Jno.  D.  White, 
nineteen  hundred  and  ninety-five  dollars  ($1,- 
805.00),  with  interest  at  six  per  cent  from 
tbe  22d  day  of  October,  1894,  until  paid,  and 
their  costs  herein  expended  against  said  J. 
D.  White.  And  was  further  adjudged  that 
the  croBS-pIalntiff  tbe  BeattyviUe  Real  Estate 
Exchange  recover  of  tbe  defendant  Jno.  D. 
White,  its  costs  expended  against  blm  on  Its 
cross-action.  And  It  was  further  adjudged 
tbat  the  counterclaim  of  J.  D.  White  against 
cross-plaintiffs  Vincent  Boreing  and  O.  H. 
Harrison  be  dismissed.  And  it  was  further 
adjudged  tbat  the  counterclaim  of  Jno.  D. 
White  vs.  tbe  BeattyviUe  Real  Estate  Ex- 
change be  dismissed.  And  further  adjudged 
that  to  secure  the  costs  herein  expended, 
and  the  payment  of  the  personal  Judgment 
rendered  in  the  third  danse  of  the  Judgment 
that  the  Beattyvllle  Real  Estate  Exchange 
bad  a  lien  for  tbe  benefit  of  tbe  cross-plain- 
tiffs V.  Borelng  and  O.  H.  Harrison  on  the 
fifteen  (15)  acres  of  land  near  BeattyviUe, 
namely,  tbe  J.  N.  Smith  tract  and  that  tbe 
master  commissioner  sell  same,  or  so  macb 
as  will  pay  the  aforesaid  judgment  on  a 
credit  of  six  months;  and  the  appellant  Jno. 
D.  White,  desires  to  supersede  tbe  part  of 
the  Judgment  above  recited.    Now,"  etc. 

There  was  no  Judgment  rendered  in  the 
case  at  the  September  term,  1895,  and  to 
give  tbe  bond  any  effect  we  must  reject  the 
words  "at  the  September  term,  1895,"  and 
when  tbis  is  done  tbe  remainder  of  the  re- 
citals of  tbe  bond  Identify  tbe  Judgment  in- 
tended to  be  superseded  beyond  aU  doubt  for 
Its  terms,  the  style  of  the  action,  and  tbe 
court  in  which  It  was  rendered  are  correctly 
set  out  In  the  supersedeas  which  Issued  on 
the  bond  it  Is  stated  "that  an  appeal  has 
been  granted  by  the  Lee  circuit  court  from 
a  Judgment  rendered  at  the  January  term, 
1896,"  and,  following  this,  tbe  terms  of  the 
Judgment  are  properly  stated.  It  1b  there- 
fore perfectly  apparent  that  the  words  In  the 
bond,  "at  its  September  term,  1895,"  are  only 
a  clerical  error,  which  may  be  disregarded. 

The  aK>ellant  Laura  R.  White,  cannot  on 
tbis  appeal,  show  tbat  this  court  made  an 
error  in  affirming  the  Judgment  of  tbe  L«e 
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circuit  court  on  the  appeal  of  Jobn  D.  White 
against  Vincent  Boreing,  etc.,  above  referred 
to.  That  judgment  Is  final,  and  this  court  is 
■a  powerless  to  correct  It  as  the  circuit  court 
Judgment  aflrmed. 


OOX  et  aL  T.  ANDERSON'S  ADM'B. 

(Court  of  Appeals  of  Kentucky.    Oct.  10, 1902.) 

WILLS— CONSTHUCTION— ESTATE  IN  FEE— LIM- 
ITATION—TESTATOR'S  DESIRE. 
1.  A  will  whereby  a  testator  gave  personal 
property  to  his  wife  provided  further  that 
''Wlien  she  [the  devisee]  is  done  with  it,  I 
give  to  Mt,  Zion  Church  •  •  •  one  thou- 
sand dollars."  BM,  that  such  provision,  con- 
stituting merely  an  expression  of  testators  de- 
sire, was  not  a  limitation  on  the  fee  given  tiie 
wife,  and  that  hence  the  church  could  not  re- 
cover the  f  1,000  from  the  wife's  administrator. 

Appeal  from  circuit  court,  Madison  county. 

"Not  to  be  offlcially  reported." 

Action  by  J.  B.  Cox  and  others,  as  trustees 
of  Mt.  Zion  Christian  Church,  against  Thomas 
Anderson,  as  administrator  of  Sallle  O.  An- 
derson, deceased.  From  a  judgment  In  favor 
of  defendant,  plaintiffs  appeal.    Affirmed. 

Grant  B.  LlUf,  for  appellants.  W.  B.  Smith 
and  J.  A.  Sullivan,  for  appellee. 

WHITE,  J.  Thos.  J.  Olbbs,  by  his  last 
will,  provided  as  follows:  "Second.  I  give, 
devise,  bequeath  to  my  wife,  Sallle  Ann  Glbbs. 
all  of  my  cash,  notes,  and  lands,  and  bank 
stock,  and  my  other  stocks  that  I  may  have, 
and  also  all  of  my  live  stock,  growing  crops, 
household  and  kitchen  furniture;  to  have  and 
to  hold  for  her  own  use  and  benefit  When 
she,  Sallle  Ann  Glbbs,  is  done  with  It  I  give 
to  Mt.  Zion  Church,  as  an  endowment  one 
thousand  dollars,  the  proceeds  of  which  are 
to  go  towards  paying  the  expenses  of  said 
church."  After  the  death  of  the  testator  Sal- 
lle Ann  Glbbs  qualified  as  executrix,  and  took 
charge  of  the  property,  and  at  her  death  there 
remained  some  twenty-odd  thousand  dollars  In 
value  of  the  property  devised  by  Thos.  .T. 
Gibbs.  Sallle  Ann  Glbbs  married  a  second 
time,  and  Thomas  Anderson,  her  husband,  Is 
her  administrator.  This  action  is  brought  by 
appellants,  as  trustees  of  Mt  Zion  Christian 
CSiurch,  against  the  administrator  of  Sallle 
Olbbs  Anderson,  seeking  to  recover  $1,000  un- 
der the  will  of  Thos.  J.  Gibbs,  as  above  set 
out  The  trial  court  sustained  a  demurrer  to 
the  petition,  and,  upon  failure  to  plead,  dis- 
missed the  action,  and  hence  this  appeal. 

It  la  conceded  by  counsel  that  the  sole  ques- 
tion presented  arises  from  the  construction  of 
the  will  of  Thos.  J.  Glbbs.  Does  that  will 
devise  anything  to  appellant  church,  or  did 
the  devise  to  Sallle  Ann  Gibbs  give  to  her  the 
whole  estate  In  fee?  In  the  case  of  Barth  v. 
Barth,  38  S.  W.  611,  this  court  said:  "We 
recognize  the  force  of  the  argument  that  the 
last  part  of  a  writing  must  control,  rather 
than  the  first  when  there  is  a  contradiction 
or  Inconsistency.  In  this  case,  however,  the 
wish  or  direction  as  to  the  disposition  of  the 


residue  of  the  estate  remataiing  after  the  death 
of  the  devisee  does  not  contradict  the  preced- 
ing portion  of  the  will,  and  cannot  amount  to 
more  than  an  expression  of  desire  on  the  part 
of  the  testator  as  to  the  distiositlon  of  prop- 
erty, the  title  to  which  he  had  already  passed 
to  another.  It  is,  therefore,  clear  that  appel- 
lant had  no  vested  interest  in  remainder  In 
the  property  in  question;  hence  no  ground  of 
complaint  on  that  account"  The  wlU  under 
consideration  In  that  case  provided:  "I  devise 
and  bequeath  to  my  wife,  Sarah  Ann  Barth, 
all  my  property,  real  and  personal,  and  chose» 
in  action  of  every  description  of  which  I  may 
be  the  owner  or  to  which  I  may  be  entitled 
at  the  time  of  my  decease;  also  ^ny  and  all 
Insurance  on  my  life,  absolutely  and  forever; 
and  all  property,  of  whatever  kind  and  de- 
scription, which  remains  at  her  death,  to  be 
equally  divided  among  my  three  sons,"  etc. 
The  conclusion  of  the  court  was  that  the 
devise  to  the  wife  was  absolute  and  In  fee, 
and  that  the  sons  took  nothing  under  the  will. 
In  the  case  at  bar  the  devise  Is  to  Sallle  Ann 
Olbbs  of  all  the  property  of  every  kind  ab- 
solutely and  In  fee.  The  words,  "when  she 
Is  done  with  It,"  are  not  and  cannot  be  a 
limitation  on  the  fee  already  given.  If  the 
testator  had  Intended  to  limit  the  devise  to 
his  wife  to  her  Ufe,  be  could  easily  have  done 
so.  We  have  no  doubt  that  the  testator  ex- 
pected for  the  church  to  get  $1,000,  but  he 
did  not  devise  that  sum,  or  any  sum,  to  that 
congregation.  He  simply,  by  his  will,  ex- 
pressed a  desire  that,  when  bis  wife  was  done 
with  it,— that  Is,  when  she  desired  to  part 
with  that  sum,— that  she  give  to  this  congre- 
gation $1,000  out  of  tiie  amount  he  gave  to 
her. 

It  seems  to  us  that  the  opinion  In  the  Barth 
Case,  supra,  is  decisive  of  this  one,  and  the 
Judgment  Is  theref(»«  affirmed. 


MARKS  et  al.  v.  FIDDLBB  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct.  10,  1902.) 

EQUITY— INJUNCTION— RBSTRAININO   THREAT- 
ENED NUISANCE— NUISANCE  PER  SE 
-BLACKSMITH  SHOP. 

1.  Equity  will  not  restrain  the  erection  of  a 
building  on  the  ground  that  it  will  constitute 
a  nuisancej  unless  the  character  of  the  pro- 
posed buildmg  shows  that  it  will  be  a  nuisance 
per  se. 

2.  A  blacksmith  shop  Is  not  a  nuisance  per 
se. 

Appeal  from  circuit  court.  Pike  county. 

"Not  to  be  offlcially  reported." 

Suit  by  L.  D.  Marrs  and  others  against  U. 
O.  Fiddler  and  others.  From  a  decree  for 
defendants,  complainants  appeal.    Affirmed. 

Belcher  &  Harman,  for  appellants.  J.  M. 
Roberson,  for  appellees. 

WHITE,  J.  This  action  was  instituted  by 
appellants  to  enjotai  the  erection  of  a  black- 
smith shop  near  appellants'  residence,  and  in 
the  residence  part  of  the  dty  of  Pikevllle,  on 
the  ground  that  when  same  Is^^rected  't  will 
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become  a  nuisance.  The  court  below  sus- 
tained a  demiurer  to  the  petition,  and,  upon 
failure  to  plead  further,  dlamlssed  same,  and 
hence  this  appeal.  It  has  never,  so  far  as  we 
know,  been  held  that  a  blacksmith  shop  Is 
per  se  a  nuisance,  and,  unless  we  could  so 
hold.  It  Is  well  settled  that  a  court  of  equity 
will  not  enjoin  its  erection.  In  the  case  of 
Christian  Church  ▼.  Wilboru  (Ky.)  66  S.  W. 
28S,— a  case  to  be  officially  reported,— it  was 
held  that  the  erection  of  a  private  stable 
would  not  be  enjoined  as  a  nuisance.  The 
court  quotes  with  approval  section  742  of 
High  on  Injunctions,  which  reads:  "When 
the  injury  complained  of  Is  not  per  ae  a  nui- 
sance, but  may  or  may  not  become  so,  ac- 
cording to  circumstances,  and  when  it  is  un- 
certain, Indefinite,  or  contingent,  or  productive 
of  only  possible  injury,  equity  will  not  Intei^ 
ten."  The  same  doctrine  was  laid  down  in 
Pflngst  V.  Senn,  94  Ky.  666,  23  S.  W.  358,  21 
U  R.  A.  669.  We  do  not  thhik  that  a  black- 
smith shop  Is  per  se  a  nuisance,  and  therefore 
the  petition  stated  no  cause  of  action,  and  the 
demurrer  thereto  was  properly  sustained. 
Judgment  affirmed. 


FLBNBR  et  al.  v.  rLffiNER. 
(Court  of  Appeals  of  Kentucky.    Oct  14, 1902.) 

HOMBSTBAD  RIOHT— RBPAIRS— USB  Or  TIM- 
BER ON  LAMD-OWNBRS  OF  FEB. 
1.  As  between  the  owners  in  fee  of  land  and 
one  having  the  right  of  homestead  therein,  the 
latter  being  unable  to  make  necessary  repairs 
of  the  house  and  fences,  or  to  pay  therefor  out 
of  the  rents,  the  chancellor  may  direct  them  to 
be  made  by  a  sale  of  timber  thereon. 

Appeal  from  cta^iuit  court,  Butler  county. 

"Not  to  be  officially  reported." 

Action  by  Myrtle  Flener  and  others  against 
Esther  Fiener.  From  the  Judgment,  plain- 
tiffs appeal.    Affirmed. 

N.  T.  Howard  and  W.  A.  Helm,  for  appel- 
lants. Taylor  &  Borat  and  QufFy  &  Whalln, 
for  appellee. 

WHITE,  J.  The  appellants  (plaintiffs  be- 
low) are  the  owners  in  fee-simple  title  of  a 
certain  tract  of  land  in  which  appellee  has 
a  right  of  homestead  that  lias  been  allotted 
to  her..  This  action  was  brought  to  obtain 
an  injunction  against  the  commission  of 
waste  by  appellee  in  selling  timber  growing 
on  the  land.  Appellee  admitted  the  owner- 
ship and  title,  and  admitted  that  she  had 
contracted  to  sell  certain  timber  on  the  land, 
and  then  pleaded  that  the  dwelling  house  on 
the  farm  and  the  fencing  were  in  very  bad 
condition,  and  that  an  expenditure  of  some 
$75  or  $80  was  necessary  to  make  the  dwell- 
ing reasonably  comfortable,  and  the  fences 
sufiiclent  to  protect  the  crops;  that  her  sole 
aim  and  purpose  was  to  make  these  needed 
Improvements,  and  that  she  contracted  for 
the  sale  of  this  timber  In  order  to  pay  for 
these  repairs;  that  the  rents  of  the  farm  were 
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not  sufficient  to  provide  appellee  a  support 
and  leave  anythtng  from  which  to  make  the 
improvements;  that  she  was  between  75 
and  80  years  of  age,  and  unable  to  work  tor 
her  support  Appellee  asked  that  her  sale  of 
the  timber  be  confirmed,  or,  if  that  could  not 
be  done,  that  the  court  through  its  commis- 
sioner, make  the  necessary  improvements 
out  of  the  proceeds  of  timber  that  the  court 
might  authorize  to  be  sold.  On  hearing,  the 
court  granted  the  injunction  preventing  ap- 
pellee from  selling  timber  to  any  person  for 
any  purpose,  and  then  directed  the  master 
commissioner  to  make  the  necessary  im- 
provements on  the  place,  and  authorized  the 
commissioner  to  sell  timber  not  to  exceed 
150,  as  might  be  necessary,  to  make  the  nec- 
essary improvements  on  the  house  and  fen- 
cing. From  tliat  judgment  this  appeal  is 
prosecuted. 

We  are  of  opinion  there  Is  no  error  in  the 
Judgment  The  dwelling  house  needed  a 
roof  to  make  It  comfortable,  and  fencing 
was  necessary  to  protect  the  crops.  Appellee 
was  not  able  either  to  make  the  necessary 
repairs  or  to  pay  for  same  out  of  the  rents. 
There  was  no  alternative  but  to  direct  same 
to  be  made  out  of  the  tlmb^  on  the  place. 
It  is  clear  that  the  repairs  dh%cted  will  In- 
ure to  the  benefit  of  the  appellants,  who  own 
the  fee,  and  the  order  is  but  a  direction  to 
convert  the  timber,  a  part  of  the  realty,  into 
the  dwelling,  also  a  part  of  the  realty. 
There  Is  no  alienation  of  the  infants'  real 
estate.  It  is  only  a  change  from  one  kind 
that  is  severable  to  one  not  severable.  The 
Judgment  was  within  the  power  of  the  clian- 
cellor,  and  is  equitable  and  Just  In  our 
opinion,  there  is  no  error. 

Judgment  affirmed. 


JACKSON  V.  SHAPARD. 
(Court  of  Appeals  of  Kentucky.    Oct  9,  1902.) 

KEW  TRIAL-DISCRETION. 
1.  There  is  no  abuse  of  discretion  in  granting 
a  new  trial,  where  plaintiff,  by  reason  of  the  se- 
rious sickness  of  his  danghter  for  three  weeks 
immediately  before  the  trial,  was  prevented 
from  preparing  his  case. 

Appeal  from  drcnit  court,  AUoi  comity. 

"Not  to  be  officially  reported." 

Action  by  J.  R.  Sbapard  against  W.  T. 
Jackson.  Plaintiff  was  awarded  a  new  triaL 
and  defendant  appeals.    Affirmed. 

W.  G.  Goad,  for  appellant  B.  B.  Drake, 
for  appellee. 

HOBSON,  J.  On  August  2,  1900,  appellee. 
Shapard,  filed  in  the  Allen  circuit  court  an 
action  against  appellant,  W.  T.  Jackson,  to 
recover  a  certain  tract  of  land,  and  damages 
for  timber  removed  therefrom.  At  the  next 
term  of  the  court  Jackson  filed  answer,  claim- 
ing a  lien  upon  the  land  for  certahi  improve- 
ments made  by  him  on  it  Shapard's  attor- 
ney lived  at  RusseilvlUe,  and  about  January 
1,  1901,  went  to  ScottsvUle,  accepting  notice  of 
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Jackson  to  take  depositions,  and  croas-ezam- 
Ined  the  witnesses.  He  took  the  depositions 
borne  with  him,  and  wrote  Shapard  at  Nash- 
vUle,  Tenn.,  what  had  been  done.  When 
Shapard  got  this  letter,  his  daughter  was  very 
Blck  with  pnenmonla,  and  continued  so  sick 
for  three  weeks  thereafter  that  he  dared  not 
leave  her,  he  being  a  practicing  physician. 
The  Allen  circuit  court  began  on  January  21st, 
and,  no  proof  having  been  taken  on  appellee's 
side,  the  case  was  submitted,  and  judgment 
given  against  blm;  the  local  attorney  who 
bad  been  employed  to  look  after  the  case  be- 
ing unable  to  secure  a  continuance  from  the 
fact  that  he  did  not  understand  the  facts. 
After  the  term  closed  on  March  11th,  Shapard 
filed  this  petition  for  a  new  trial  on  the 
ground  stated,  and  the  court,  having  heard  tiie 
proof,  awarded  the  new  trial. 

It  has  often  been  held  that  trial  courts 
have  a  wide  discretion  In  the  matter  of  grant- 
ing new  trials  where  for  any  casualty  or  mis- 
fortune a  party  has  been  imable  to  appear 
and  prosecute  his  case  or  prepare  it  for  trial, 
and  that  this  court  is  leas  Inclined  to  inter- 
fere with  the  action  of  the  trial  judge  when 
he  grants  than  when  he  refuses  the  applica- 
tion. The  new  trial  simply  sets  the  parties 
where  they  were  before  the  judgment  was 
rendered,  and  leaves  the  case  before  the  court 
to  be  determined  on  the  merits;  and  it  Is 
only  In  a  case  of  palpable  abuse  of  discre- 
tion that  this  court  will  interfere.  On  the 
showing  made  by  appellee  it  appeared  that 
he  was  prevented  by  the  sickness  of  his  child 
from  preparing  his  case,  and  we  do  not  sec 
that  there  was  any  abuse  of  discretion  in  the 
granting  of  the  new  trial. 

Judgment  affirmed. 


DODD  T.  HEWITT  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1902.) 

VBNDOR'8  LIEN— FORBCLOSURB-APPEAL-RES 
JUDICATA— PROCEEDS. 

1.  Where,  on  appeal  in  a  suit  on  vendor's 
lien  notes  given  by  a  decedent,  his  heir  at  law 
was  not  a  party,  she  was  not  bound  by  the 
jndginent  thereon. 

2.  Where  laud  belonging  to  the  estate  of  a 
decedent  is  sold  on  foreclosure  of  vendor's 
lien  notefi,  any  excess  of  proceeds  over  the  notes 
goes  to  tne  heir  at  law. 

Appeal  from  circuit  court,  Lee  county. 

"Not  to  be  officially  reported." 

Action  on  vendor's  lien  notes  by  Fayette 
Hewitt  and  another  against  Mattle  Payne 
Dodd  and  another.  From  a  judgment  for 
plalntitrs,  defendant  Mattle  Payne  Dodd  ap- 
peals.   Reversed. 

A.  S.  Brandels,  for  appellant  L.  0.  Nor- 
man, for  appellees. 

HOBSON,  J.  James  W.  Dodd  owed  four 
notes  for  $970.S0  each,  the  purchase  money 
for  a  tract  of  land  In  Lee  county.  These 
notes  were  held  by  Thomas  F.  Carter.    He 
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surrendered  two  of  them  In  payment  of  a 
debt  due  by  his  father.  The  other  two  he 
sold  to  api)ellees,  and  Induced  them  to  make 
the  purchase  by  representing  to  them  that 
they  were  the  only  outstanding  notes  against 
the  land..  Dodd  having  died,  suit  was  filed 
by  appellees  against  his  widow,  Sallle  Payne 
Dodd,  and  his  only  child,  Mattle  Payne 
Dodd,  as  his  heir  at  law,  to  foreclose  the 
lien.  In  this  suit  the  widow  set  up  the  two 
notes  which  bad  been  surrendered  to  her, 
and  the  court  adjudged  the  land  sold  for  the 
payment  of  all  four  of  the  notes.  The  sale 
was  made,  and  the  land  was  purchased  by 
appellees  for  $2,405.  They  prosecuted  an  ap- 
peal to  this  court,  making  the  widow  only  a 
party  to  the  appeal,  complaining  that  any 
part  of  the  purchase  money  had  been  ad- 
Judged  to  Mrs.  Dodd.  This  court  reversed 
the  judgment  below,  and  in  concluding  the 
opinion  said:  "As  we  construe  the  testimo- 
ny and  the  written  evidence  of  the  trans- 
action, the  only  lien  on  the  land  after  the 
surrender  of  the  two  notes  to  Mrs.  Dodd  was 
a  lien  for  the  remaining  unpaid  purchase- 
money  notes  afterwards  sold  to  the  appel- 
lants. Wherefore  the  judgment  is  reversed, 
with  directions  to  adjudge  the  entire  pur- 
chase money  to  appellants."  61  S.  W.  705. 
On  the  return  of  the  case  to  the  trial  court  a 
judgment  was  entered  in  obedience  to  the 
mandate,  and  from  this  judgment  Mattle 
Payne  Dodd,  the  heir  at  law  who  waa  not 
a  party  to  the  former  appeal,  prosecutes  the 
appeal  now  before  us. 

When  this  court  Issued  its  mandate  direct- 
ing the  circuit  court  "to  adjudge  the  entire 
purchase  money  to  appellants"  (here  appel- 
lees), it  apparently  acted  on  the  idea  that 
the  amount  of  their  notes  was  sufficient  to 
cover  the  entire  sum  that  the  land  sold  for. 
This  would  be  true  If  there  were  no  credits 
on  the  notes.  These  credits  are  not  referred 
to  in  the  opinion,  and  seem  to  have  escaped 
the  notice  of  the  court.  The  present  appel- 
lant, not  being  a  i>arty  to  that  appeal,  Is  not 
bound  by  that  Judgment,  and,  as  it  appears 
that  there  will  be  a  surplus  of  the  purchase 
money  after  paying  appellees'  debt,  the  en- 
tire purchase  money  should  not  have  been 
adjudged  to  appellees,  but  only  so  much  of 
It  as  was  necessary  to  pay  their  debt,  with 
interest  and  cost,  including  the  cost  on  the 
former  appeal  in  this  court  The  deed  to 
them  stands,  but  the  only  claim  that  they 
have  to  the  purchase  money  is  their  debt 
and  when  that  is  paid  the  balance  of  the 
purchase  money  which  they  agreed  to  pay 
for  the  land  belongs  to  appellant  as  the  heir 
at  law  of  James  W.  Dodd.  If  Dodd  had  liv- 
ed, and  had  sold  the  land  to  the  appellees 
for  $2,405,  they  would  undoubtedly  owe  him 
the  balance  of  the  agreed  price  over  and 
above  their  debt  against  the  land.  The 
same  result  follows  when  he  had  died  and 
the  title  had  descended  to  the  heir,  and  the 
court  decreed  a  sale  of  the  land  for  the  pay- 
ment of  the  debt     The  former  Judgment 
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merely  determined  that  tbe  widow  was  not 
entitled  to  any  part  of  the  proceeds  of  the 
sale,  but  this  cannot  entitle  appellees  to  with- 
hold anything  more  than  their  debt  against 
the  land,  with  the  Interest  and  cost  as  above 
indicated. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  a  Judgment  a>  here- 
in Indicated. 


J.  L  0A8B  THRESHINO  MAOH.  OO.  t. 

MYERS  et  al. 

(Oonn  of  Appeals  of  Kentucky-    Oct  14, 1902.) 

SALBSS— WARRANTY— BRBAOH—PLBADINO    AMD 
PROOF— VARIANCE. 

1.  Where  a  mortgage  on  a  traction  engine  de- 
scribed it  as  a  compound  engine,  and  the  plead- 
ings on  a  counterclaim  for  breach  of  warranty 
admitted  that  the  warranty  was  on  the  ma- 
chine sold  to  defendant,  which  was,  in  fact,  a 
comi'Ound  engine,  the  fact  that  the  written 
warranty  called  for  a  "simple"  traction  engine, 
and  that  the  proof  described  the  compound  en- 
gine sold,  was  not  sach  a  variance  as  to  pre- 
clude a  recovery  on  the  counterclaim. 

Appeal  from  circnlt  court,  Linc<to  county. 

"Not  to  be  officially  reported." 

Action  by  the  J.  I.  Case  ThresUng  Ma- 
chine Company  against  W.  O.  Myers  &  Co. 
From  a  Judgment  in  favor  of  defendants  on  a 
counterclaim,  plaintUf  appeals.    Affirmed. 

J.  N.  Saunders,  for  appellant  W.  O.  Welch, 
for  appellees. 

WHITE,  J.  The  appellant  brongbt  this 
action  to  recover  a  balance  due  upon  two 
notes  executed  by  appellees  for  a  threshing 
outfit  consisting  of  a  traction  engine,  separa- 
tor, and  water  box,  as  well  as  to  foreclose  a 
mortgage  on  the  property.  Appellees  admit- 
ted the  execution  of  the  notes,  and  pleaded 
by  way  of  counterclaim  that  the  machinery 
was  purchased  upon  the  faith  of  a  written 
warranty  executed  by  appellant  at  the  time 
of  the  contract  of  purchase.  This  warranty 
was:  (1)  That  the  machinery  was  to  be  made 
of  good  material;  (2)  that  It  was  to  be  dura- 
ble with  good  care;  and  (3)  that  tbe  machine 
would  do  as  good  work  as  any  machine  In  the 
United  States.  Appellees  then  pleaded  a 
breach  of  the  warranty.  In  that  the  engine 
was  worthless,  by  reason  of  being  made  of 
inferior  material,  and  was  not  durable,  and 
would  not  do  good  work;  and  pleaded  dam- 
age in  excess  of  the  balance  sued  for,  asked 
for  a  cancellation  of  the  notes,  and  for 
Judgment  for  tbe  excess.  By  reply  the  ap- 
pellant admitted  the  warranty,  but  denied  the 
breach  in  any  of  tbe  particulars  alleged,  or 
at  alL  Upon  the  issue  thus  presented,  proof 
was  taken,  and  the  case  tried  by  the  court; 
neither  party  asking  for  a  Jury.  The  court 
found  in  favor  of  defendant,  and  gave  dam- 
ages sufficient  to  satisfy  the  notes  sued  on, 
and  from  that  Judgment  this  appeal  is  prose- 
cuted. 

Counsel  for  appellant  raises  but  one  ques- 
tion here  in  his  brief,  and  that  relates  to  the 
competency  of  testimony.    Th»  witnesses  all 


testified  OS  to  a  componnd  traction  engine 
bought  of  appellant,  while  the  written  order 
for  the  machinery  which  contains  the  war- 
ranty calls  for  a  simple  traction  engine. 
Therefore  It  Is  Insisted  that  appellees  failed 
to  prove  a  breach  of  warranty,  as  they  fail 
to  prove  a  warranty  of  a  cmnpound  engine. 
The  pleadings  do  not  describe  the  engine,  ex- 
cept the  petition  seeking  to  foreclose  the  mort- 
gage. This  description  is  of  a  comj^oond  en- 
gine. The  answer  pleads  a  warranty  of  the 
machinery  purchased  of  appellant  The  re- 
ply admits  the  warranty  of  the  machinery 
sold,  and  presented  the  issue  as  to  breach. 
The  proof,  both  by  appellees'  and  appellant's 
witnesses,  shows  that  It  was  a  componnd  en- 
gine sold  and  delivered  and  mortgaged  back, 
and  that  it  was  the  same  engine  that  was 
practically  worthless.  Under  the  pleadings  it 
was  competent  to  prove  the  condition  of  the 
engine  bought  and  sold,  regardless  of  whether 
It  was  a  simple  or  compound  engine.  It  was 
the  engine  sold  by  appellant  to  appellees  that 
was  warranted.  This  all  agree.  Tbe  ques- 
tion was  as  to  the  breach.  The  Judgment  of 
the  conrt  was  in  accordance  with  the  weight 
of  the  evidence,  and,  in  our  opinloii,  shoald 
not  be  disturbed. 
Judgment  afflrmed. 


PEPPER  T.   ORDER  OF   UNITED   OOM- 

MBRCIAL  TRAVELERS  OF  AMERICA. 

(Court  of  Appeals  of  Kentucky.    Oct  14,  1902.> 

BENEFICIAL  ASSOOIATIONS-^CCIDBNTS— 
DISABIUTT. 

1.  The  word  "immediately,"  in  tbe  consti- 
tution and  laws  of  an  order  providing  for  ben- 
efits if  a  member  shall  sustain  accidoital  in- 
jury, which  shall,  independently  of  all  other 
causes,  immediately,  wholly,  and  continuously 
disable  him,  refers  to  time,  not  cause. 

Appeal  from  circuit  court  Mason  county. 

"To  be  officially  reported." 

Action  by  William  E.  Pepget  against  the 
Order  of  United  Commercial  Travelers  of 
America.  Judgement  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

A.  B.  Cole  &  Son,  E.  L.  Worthington.  and 
Thos.  R.  Pblster,  for  appellant  Edward  W. 
HIne,  Sater  &  Safer,  and  A.  M.  J.  Cochran, 
for  appdlee. 

WHITE,  J.  The  appellant  pleads  In  his 
petition,  to  which  a  demurrer  was  sustained, 
that  he  was  a  member  of  appellee  (^ganlza- 
tion,  and  had  paid  all  fees,  dues,  and  as- 
sessments due  by  him,  and  was  entitled  to 
all  the  rights  and  beneBts  of  a  member,  and 
that  by  the  constitution  and  laws  of  the  or- 
der it  is  provided  "that  if  any  such  member 
who  has  paid  all  fees,  dues,  and  assessments, 
shall  sustain,  during  the  continuance  of  bis 
membership,  and  while  in  good  standing, 
bodily  injury  effected  through  external,  vio- 
lent, and  accidental  means,  vrfalch  shall,  Inde- 

%  i.  See  Inraranc*.  voL  18,  Cant  pSfi.  H  1117,  UU. 
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pendently  of  all  other  caiues,  Immediately, 
wholly,  and  contlnaously  disable  and  pre- 
vent him  from  the  prosecution  of  any  and 
every  kind  of  business  pertaining  to  his  oc- 
cupation, he  shall  •  •  •  be  Indemnified," 
etc.  The  petition  then  alleges  that  appellant 
was  Injured  on  May  9,  1898,  while  a  member 
of  the  order  in  good  standing,  and,  "while  he 
was  not  immediately  prevented  from  the 
prosecution  of  every  part  of  his  business,  yet 
he  was  so  prevented  -from  the  prosecution  of 
any  and  every  part  of  his  bUBlness,  which 
was  that  of  a  commercial  traveler,  and  was 
so  disabled  and  prevented  for  the  period  of 
sixteen  weeks  from  June  20,  1888,  to  October 
10,  1808;  and  by  reason  of  said  Injury  he  was 
entitled  to  receive  from  defendant  *  •  • 
four  hundred  dollars  In  all."  To  this  petition 
a  demurrer  was  sustained,  and,  upon  failure 
to  plead  further,  the  same  was  dismissed, 
and  hence  this  appeal. 

The  theory  upon  which  the  demurrer  was 
sastained  was  that  it  is  shown  by  the  peti- 
tion that  the  disability  did  not,  in  point  of 
time,  Immediately  follow  the  accident;  that 
there  was  an  Interval  of  from  May  dth  to 
June  aoth,  In  which  there  was  no  total  dis* 
ability.  It  Is  Insisted  by  appellant  that  it  Is 
not  required  by  the  constitution  and  by-laws 
of  the  order,  nor  Is  it  so  pleaded  in  the  pe- 
tition, that  the  disability  shaU,  in  point  of 
time,  immediately  follow  the  Injury,  but  that 
the  word  "immedlatdy,"  there  used.  Is  In- 
tended to  mean  the  same  as  the  preceding 
phrase  "Independently  of  all  other  causes," 
and  bi  the  sense  of  "directly,"  as  opposed  to 
'indirectly,"  and  has  no  reference  to  time. 
It  Is  true  that  the  word  "immediately"  has 
the  two  meanlngS)  one  as  to  time  and  the 
other  as  to  causation.  The  question  here  is 
as  to  which  of  these  meanings  applies  to  the 
word  In  the  connection  here.  The  most  com- 
mon use  of  the  word  is  in  reference  to  time, 
and  that  meaning  would  ordinarily  be  given 
to  the  word  if  the  connection  of  its  use  per- 
mits. It  would  be  a  clear  repetition  if  It 
Teas  Intended  to  mean  without  other  causes, 
because  that  is  clearly  expressed  by  the 
phrase  directly  preceding.  It  was  not  in? 
tended  to  use  several  words  in  connection  to 
convey  the  same  meaning,  for  the  following 
words  are  "wholly  and  continuously  disable," 
etc.,  which  refer  to  degree  of  tajury,  and  not 
cause  w  time.  We  are  of  opinion  tttat  the 
word  "immediately,"  as  used,  refers  to  time, 
and  means  that  the  disability  shall  follow 
within  a  very  short  time  the  receiving  the 
injury.  In  this  view  we  are  supported  by 
the  only  two  cases  where  this  question  has 
ever  l>een  presented  for  adjudication,  viz., 
Williams  v.  Association,  91  Ga.  608,  17  S.  E. 
962,  and  Merrill  v.  Insurance  Co.,  91  Wis. 
329,  64  N.  W.  1039.  The  policy  of  accident 
insurance  in  the  Williams  Case  read  identi- 
cally like  the  plea  here:  "Which  should,  in- 
dependently of  all  other  causes,  immediately, 
wholly,  and  continuously  disable."  The  court 
held  ttiat  the  word  "immediately"   referred 


to  time,  and  not  cause.  In  the  Merrill  Case 
the  policy  provided:  "Which  should,  inde- 
pendently of  all  other  causes,  immediately 
and  wholly  disable,"  etc.  This  provision,  so 
far  as  the  wnnrd  "immediately"  la  concerned, 
is  identical  with  the  case  at  bar.  The  court 
held  that  the  use  referred  to  time,  rather 
than  cause,  following  and  approving  the 
Georgia  court  in  the  Williams  Case,  supra. 
We  have  been  referred  to  no  other  cases, 
and  have  found  none,  where  this  question 
has  been  decided.  We  conclude  that  this  is 
the  proper  meaning  of  the  use  of  the  word, 
and  that,  therefore,  by  the  statements  of  the 
petition,  appellant  was  not  immediately  dis- 
abled, and  could  not,  therefore,  recover. 
Judgment  affirmed. 


GRATE  et  al.  v.  STRONQ  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  9,  1902.) 

DEBDS—FOROBRT—EVIDBNCB— PUBLIC    LAKDS 
—PATBNTS— TRESPASS— COLOR  OF  TITLE. 

1.  Patents  to  land  issued  by  the  common- 
wealth when  the  land  had  been  previously  pat- 
ented were  void. 

2.  There  was  offered  in  evidence  a  deed  from 
C.  and  wife,  purporting  to  have  been  executed 
in  B.  county,  and  recorded  in  Book  No.  2  on  an 
acknowledgment  before  A.  as  deputy  clerk.  A. 
was  dead,  but  the  principal  clerk  testified  he 
did  not  use  Book  No.  2  during  that  term  of 
olilce.  and  that  the  signature  of  A.  was  not 
written  as  A.  wrote  his  name.  0.  denied  mak- 
ing the  deed,  and  testified  that  he  and  liis  wife 
lived  in  D.  county  at  the  time  the  deed  purport- 
ed to  have  been  executed,  and  that  neither  was 
in  B.  county  at  that  time.  The  deed  called 
to  begin  at  a  conditional  line,  which  it  appear- 
ed was  not  made  until  some  time  after  the  date 
of  the  purported  deed,  and  the  circumstantialibr 
of  the  boundary  line  was  out  of  keeping  vrita 
ail  other  deeds  of  the  same  period,  field,  that 
the  evidence  showed  the  deed  a  forgery. 

3.  Actual  possegsioD  of  land  is  sufficient  to 
sustain  an  action  against  a  mere  trespasser  en- 
tering without  color  of  title. 

Appeal  from  circuit  court,  Breathitt  county. 

"Not  to  be  officially  reported." 

Action  by  James  Grate  and  others  against 
O.  T.  Strong  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Reversed. 

Marcum  &  Pollard,  for  appellants.  J.  J.  C. 
Bach,  A.  C.  Baker,  and  W.  W.  McOnlre,  for 
appellees. 

HOBSON,  J.  On  Jnly  6,  1886,  Ira  Noble 
and  wife  conveyed  to  William  Smith  a  tract 
of  land  in  Breathitt  coimty  of  3,600  acres. 
Smith  having  died,  his  real  representatives  on 
July  21,  1887,  conveyed  the  land  to  Chaa.  J. 
Little.  In  the  deed  of  Ira  Noble  there  is  this 
exception  out  of  the  boundary  conveyed:  "All 
of  the  old  patented  land  is  specially  excepted  in 
this  deed."  In  the  deed  made  by  Smith's  heirs 
there  is  this  exception:  "There  is  excepted 
out  of  this  conveyance  all  lands  which  were 
patented  prior  to  the  year  1862,"  and  in  this 
deed  the  quantity  conveyed  is  put  at  8,200 
acres.  On  May  1,  1889,  J.  W.  Noble  and 
wife,  Elijah  Miller  and  wife,  Samuel  Noble 
and  wife,  and  Crockett  Richie  and  wife  con- 
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veyed  to  C.  J.  Little  450  acres  of  land  which 
lay  within  the  larger  boundary  covered  by 
the  two  alrave  deeds.  C.  J.  Little  then  con- 
veyed to  J.  S.  Jones  and  D.  S.  Jones,  D.  R. 
Clnrk,  and  Taylor  &  Crate  an  undlyided  three- 
fourths  Interest  In  the  tract  of  3,600  acres, 
he  retaining  one-fourth.  The  owners  put  ten- 
ants on  the  land,  and  held  It  in  possession 
through  their  tenants,  claiming  to  the  bound- 
ary called  for  In  their  deeds,  without  molesta- 
tion until  the  year  1887,  when  G.  T.  Strong 
and  W.  C.  Strong  entered  upon  the  bound- 
ary, and  made  some  surveys,  on  which  they 
obtained  patents  from  the  commonwealth,  and 
began  cutting  the  timber,  in  which  the  value  ot 
the  lands  chiefly  consisted.  Taylor  &  Crate, 
the  Joneses,  and  Little  thereupon  filed  this 
suit  against  them,  charging  that  they  were  the 
owners  in  actual  possession  of  the  land,  and 
praying  an  injunction  against  their  further 
cutting  of  the  timber.  The  defendants  an- 
swered, and  on  their  motion  an  Injunction 
was  granted  them  restraining  the  plalntifFs 
from  cutting  timber  oft  the  land  In  dispute. 
The  timber  that  had  been  cut  was  placed 
In  the  hands  of  the  receiver  of  the  court,  and 
sold  for  ¥312.  On  final  hearing  the  court  dis- 
missed the  plaintiffs'  petition,  and  adjudged 
the  proceeds  of  the  timber  to  the  defendants. 

It  Is  shown  by  the  proof  that  G.  T.  Strong 
and  his  father,  B.  0.  Strong,  were  partners 
with  Smith  in  the  purchase  of  the  land  from 
Ira  Noble,  and  that  the  Strongs  got  one-half 
of  the  purchase  money,  $1,340,  which  Little 
paid  fbr  the  land.  Smith  died  before  the  deed 
was  put  to  record.  Strong  paid  Noble,  and 
bad  the  deed  recorded.  It  is  also  shown  that 
the  surveys  on  which  the  patents  relied  on 
by  them  were  obtained  were  all  made  by 
the  Strongs,  who  were  doing  business  as  part- 
ners, and  that  they  had  the  patents  Issued 
in  the  names  of  their  hands  to  hide  the  real 
nature  of  the  transaction.  These  patents  is- 
sued In  1897  were  void  under  the  statute, 
as  has  been  frequently  held  if  the  land  was 
not  then  vacant;  and  it  is  shown  by  the 
proof  that  the  land  is  all  embraced  within  two 
patents  issued  by  the  state  of  Virginia  to 
Ross  &  Currle  in  the  year  1790.  It  la  also 
shown  that  the  land  is  embraced  In  a  patent 
Issued  to  Stephen  G.  Reed  for  129,000  acres 
In  the  year  1872.  The  patents  under  which 
appellees  dalm,  obtained  In  the  year  1897,  a 
few  days  before  the  bringing  of  this  suit 
were,  therefore,  nullities.  Appellees  also  of- 
fered in  evidence  a  deed  from  John  Carpenter 
and  wife  to  defendant  S.  L.  Stacy,  purport- 
ing to  have  been  executed  February  16,  1867; 
bnt  this  deed  Is  attaclced  as  a  forgery,  and 
the  proof  sustains  this  conclusion.  The  deed 
purports  to  have  been  executed  in  Breathitt 
county,  and  to  have  been  recorded  In  Book 
No.  2  upon  an  acknowledgment  taken  before 
Geo.  W.  Bamett  as  deputy  clerk,  Bamett  Is 
dead.  The  principal  clerk  swears  that  hq  did 
not  use  Deed  Book  No.  2  during  that  term 
f  office.  It  having  been  filled  up  before,  ex- 

pt  a  few  pages  at  the  back,  left  blank; 


and  that  they  were  then  using  another  book. 
He  also  testifies  that  the  signature  of  Bar- 
nett  Is  not  written  as  Harnett  wrote  his 
name.  Carpenter  swears  that  he  made  no 
such  deed;  that  he  and  his  wife  lived  In  El- 
liott county  at  the  time,  and  neither  of  them 
was  In  Breathitt.  Stacy's  testimony  is  very 
vague  and  unsatisfactory.  The  deed  calls  to 
begin  at  a  conditional  line  between  Zack 
Richie  and  Stacy,  and  It  Is  shown  by  the 
proof  that  this  conditional  line  was  not  made 
untn  some  time  after  the  year  1874,  while 
the  deed  purports  to  have  been  executed  and 
acknowledged  In  the  year  1867.  Besides,  the 
circumstantiality  of  the  boundary  given  In  this 
deed  is  so  out  of  keeping  with  all  the  other 
deeds  of  the  same  period  shown  in  the  rec- 
ord, when  this  mountain  land  In  Breathitt 
county  had  little  market  value,  that  we  have 
no  doubt  It  is  the  product  of  a  later  day, 
after  values  had  risen.  The  defendants  there- 
fore showed  no  title  or  color  of  title  to  the 
land.  The  plaintiffs  were  in  possession,  claim- 
ing to  a  marked  boundary,  which  was  cer- 
tainly as  old  as  the  Smith  purchase  of  Noble 
in  1886,  and  is  claimed  to  have  been  as  old 
as  1862.  While  the  deed  which  Noble  made 
to  Smith  excepted  out  of  its  operation  all 
the  old  patented  land,  and  the  deed  made 
by  Smith's  heirs  to  Little  excepted  out  of  It 
all  lands  which  were  patented  prior  to  the 
year  1862,  it  is  clear  from  the  proof  ^lat 
after  the  purchase  ot  the  450  acres  from  J. 
W.  Noble  and  others  plaintiffs  claimed  the 
entire  boundary,  and  no  one  was  on  the  land 
bnt  their  tenants,  with  the  exception  of  100 
acres  patented  by  S.  L.  Stacy  about  the  year 
1870.  If  the  plaintiffs  were  required  to  show 
a  title.  It  would  be  Incumbent  upon  them  to 
locate  the  exceptions  ha  their  deed:  bnt,  as 
the  defendants  are  merely  trespassers  without 
color  of  title,  except  as  to  the  100-acre  pat- 
ent to  Stacy,  where  he  lived,  the  question  is 
simply  as  to  the  extent  of  the  possession  of 
the  plolntlffs.  This  Is  a  question  of  fact,  and 
the  proof  is  clear  that  whether  right  or  wrong, 
the  plaintiffs  thought  all  the  old  patents  had 
been  located,  and  were  claiming  and  hold- 
ing to  the  extent  of  their  boundaries.  Being 
on  the  land,  they  were  thus  In  actual  pos- 
session. The  maxim  that  the  plaintiff  most 
recover  on  tiie  strength  of  his  own  title,  and 
not  in  the  weakness  of  his  adversary's,  only 
applies  to  actions  for  the  recovery  of  the 
land.  If  the  plaintiff  has  actual  prior  posses- 
sion of  the  land.  It  is  a  trespass  for  one  wltli- 
ont  title  to  Intrude  upon  him;  and  he  can. 
upon  his  prior  possession  alone,  recover  from 
the  trespasser  for  a  wrong  where  he  enters 
without  color  of  title.  Newell,  EJ.  p.  434: 
Hall  V.  Deaton  (Ky.)  68  S.  W.  672,  We  are 
therefore  of  opinion  that  the  court  should  have 
perpetuated  plaintiffs'  Injunction,  and  should 
have  adjudged  to  them  the  proceeds  of  th« 
timber  that  had  been  cut,  except  the  17  trees 
cut  from  the  Stacy  patent  of  100  acres. 

Judgment  reversed,  and  cause  remanded  for 
a  Judgment  as  above  indicated. 
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PHTLPOT  T.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.    Oct  16, 1902.) 

MANSLAUGHTER  —  APPEAL  —  RECORD  —  MO- 
TION FOR  NEW  TRIAL— CONTINUANCE— AB- 
SENT WITNESSES— DILIGENCE  IN  SECURING 
—OFFICIAL  CAPACITY— HARMLESS  ERROR. 

1.  A  record  on  appeal  from  a  conviction, 
which  shows  no  motion  for  a  new  trial,  brings 
nothing  before  the  court  of  appeals  except  the 
sulflciency  of  the  indictment. 

2.  Defendant,  indicted  for  murder,  announced 
himself  ready  for  trial,  though  two  of  his 
witnesses  failed  to  answer.  No  compulsory 
process  was  asked  for  them.  The  case  was  not 
called  for  trial  until  two  days  later,  when  de- 
fendant moved  for  continuance  on  account  of 
the  absence  of  the  two  witnesses.  Held,  that 
the  motion  was  properly  overruled  because  of 
lack  of  diligence  in  obtaining  the  witnesses. 

3.  It  was  proved  on  a  trial  for  murder  that 
deceased  was  an  officer,  but  not  that  he  was 
acting  in  his  official  capacity  at  the  time  of 
the  shooting.  Held,  that  there  was  no  error  in 
failure  to  give  an  instruction  as  to  deceased 
being  an  officer. 

4. If  there  was  error  in  such  failnre,  it  was 
harmless  to  defendant,  since  his  duty  to  sub- 
mit to  the  deceased  would  have  been  greater  if 
be  had  been  acting  officially. 

Appeal  from  drcolt  court,  Laurel  connty. 
"Not  to  be  offlclally  reported." 
Millard   Pbllpot   was   convicted  of  man- 
slaughter, and  be  appeals.    AfDrmed. 

S.  H.  Kasb,  for  appellant  C.  J.  Pratt  and 
M.  R.  Todd,  for  the  Commonwealth. 


WHITE,  J.  Appellant  was  Indicted  by 
the  grand  Jury  of  Clay  coxmty,  charged  with 
the  mnrder  of  Felix  Davidson,  and  upon 
change  of  venue  was  tried  In  Laurel  county, 
and  convicted  of  manslaughter,  and  his  pun- 
ishment fixed  at  14  years'  confinement  In  the 
penitentiary;  and  he  appeals. 

■The  record  falls  to  show  that  there  was  a 
motion  for  a  new  trial,  and,  in  the  absence 
of  such  motion,  there  Is  nothing  before  us 
save  the  sufllclency  of  the  indictment  The 
indictment  clearly  charges  the  crime  of  mur- 
der. Although  the  record  discloses  no  mo- 
tion for  new  trial,  we  have  carefully  ex- 
amined tlie  record  as  though  a  motion  bad 
been  made,  on  the  idea  that  possibly  the 
clerk.  In  making  the  transcript  had  acci- 
dentally failed  to  copy  It.  The  only  rulings 
of  the  court  on  the  trial  to  which  exception 
was  taken,  as  shown  by  the  bill  of  excep- 
tions, are  to  the  order  overruling  the  motion 
for  continuance  and  In  giving  the  Instruc- 
tions to  the  Jury.  It  appears  that  on  the 
third  day  of  the  term  appellant  announced 
ready  for  trial,  though  two  of  his  witnesses 
failed  to  answer.  No  compulsory  process 
was  asked  for  them.  The  case  was  not 
tried  that  day,  but  was  again  called  on  the 
fifth  day  of  the  term,  when  appellant  moved 
for  a  continuance  on  account  of  the  absence 
of  these  two  witnesses  and  of  another.  The 
court  overruled  the  motion  because  of  lack 
of  diligence  to  obtain  the  witnesses.  In  this 
there  appears  no  error.    If  appellant  conclud- 

S  2.  See  Criminal  Law,  vol.  14,  Cent  Dig.  H  133S. 
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ed  that  he  could  not  safely  try  without  these 
two  absent  witnesses,  he  should  promptly 
have  asked  forthwith  attachments  for  them, 
as  they  had  been  recognized  to  appear,  and 
had  failed  to  appear  when  the  case  was  first 
called  and  he  had  announced  ready. 

There  appears  no  objection  or  exception  to 
the  admission  of  testimony,  and.  In  our  opin- 
ion, the  Instructions  given  fairly  and  clearly 
present  the  law  of  the  case  to  the  Jury.  In- 
struction No.  1  correctly  states  the  law  as  to 
murder  and  voluntary  manslaughter;  No.  2 
correctly  states  the  law  of  self-defense;  and 
No.  3  is  the  usual  instruction  as  to  reason- 
able doubt,  both  as  to  guilt  and  as  to  which 
degree  a  conviction  might  be  had.  These  in- 
structions cover  the  whole  law  of  the  case. 

There  was  no  error  In  not  giving  an  In- 
struction as  to  deceased  being  an  officer. 
While  It  is  shown  deceased  was  an  officer, 
there  Is  no  proof  that  at  the  time  of  the  shoot- 
ing he  was  acting  in  any  official  capacity. 
However,  appellant  cannot  complain  of  the 
failure  to  give  such  an  Instruction,  because 
such  failure  could  not  have  been  prejudicial 
to  him.  If  deceased  had  been  acting  oSl- 
clally,  his  rights  would  have  been  greator, 
and  appellant's  duty  to  submit  greater,  than 
without  such  official  action.  So  that  if  there 
was  a  motion  for  new  trial  presenting  these 
rulings  of  the  trial  court  for  review,  we 
would  not  be  authorized  to  reverse  the  case. 

The  evidence  fully  warranted  the  jury  In 
finding  the  verdict  of  guilty,  and,  as  we  per- 
ceive no  error,  the  Judgment  ia  affirmed. 


CONNELLY  v.  AMERICAN  BONDINa  & 

TRUST  CO. 
(Court  of  Appeals  of  Kentucky.    Oct.  10,  1002.) 

POLICEMAN'S  OFFICIAL  BOND— ACTION  BY  IN- 
DIVIDUAL—UNLAWFUL ARREST  —  ASSAULT- 
ING AND  BEATING— PLEADING. 

1.  Ky.  St.  i  3751,  provides  that  "the  obliga- 
tion required  for  the  discharge  •  ♦  •  of  any 
public  office  •  •  •  shall  be  a  covenant  to 
the  commonwealth  of  Kentucky."  Section  3752 
provides  that  actions  may  be  brought  on  any 
sucli  bond  In  the  name  of  the  commonwealth 
for  the  benefit  of  any  person  injured  by  a  breach 
of  the  condition.  An  ordinance  of  the  city  of 
Newport  under  authority  given  by  Ky.  St.  ( 
3141,  provided  that  each  policeman  should  give 
a  bond  "to  the  city  of  Newport"  for  the  faith'- 
ful  discharge  of  his  duties.  Held,  that  a  bond 
so  given  "to  the  city  of  Newport"  was  con- 
trolled by  the  statute,  and  that  the  informality 
of  not  naming  the  commonwealth  of  Kentucky 
as  the  obligee  of  the  bond  would  not  prevent 
recovery  thereon  by  an  individual  injured  by 
the  policeman's  breach  of  official  duty. 

2.  An  ofiloial  bond  that  a  certain  policeman 
should  "well  and  truly  perform  each  and  all 
the  duties  of  said  office  •  •  •  required  of 
him  by  law"  is  broad  enough  to  cover  an  un- 
lawful arrest. 

3.  It  is  also  broad  enough  to  cover  unnecessa- 
ry and  illegal  punishment  by  the  officer. 

4.. The  "authority  of  law"  for  an  arrest  made 
by  a  policeman  without  warrant  or  judicial 
order,  and  the  "wrongfulness"  thereof,  are  le- 
gal conclusions  dependent  on  the  cirrnmstan- 
ces,  and  hence  allegations  merely  stating  that 
such  an  arrest  was  made  "without  authorilj 
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of  law"  and  "wrongtuTly"  fall  to  state  a  eanae 
of  action, 

5.  No  warrant  or  jadiclal  order  can  joatify 
an  assanltini;  or  beating,  and  it  is  nunecessary 
to  allege  in  a  petition  that  an  assaulting  and 
beating  by  a  policeman,  for  which  damages  are 
sought,  was  without  such  warrant  or  order. 

6.  The  mere  averment,  in  a  petition  based  on 
an  alleged  breach  of  a  iMliceman's  official  bond, 
that  he  had,  in  making  an  arrest,  "wrongfully, 
emelly,  and  seTerely  assaulted,  beat,  and  bruised 
the  plaintiff,"  is  not  sufficiently  specific  to  state 
a  canae  of  action. 

Appeal  from  drcnlt  court,  Campbell  coimty. 

"To  be  offlctally  reported." 

Action  by  Robert  Connelly  against  the 
American  Bonding  &  Trost  Company.  From 
a  Judgment  in  favor  of  defendant,  plaintiff 
appeals.    Affirmed. 

Lndos  Desha  and  H.  H.  Deputy,  for  appel- 
lant  O.  3.  &  W.  W.  Helm,  for  appeUee. 

O'REAR,  J.  Appellant  brought  this  suit 
against  John  T.  Stapleton,  a  ix>llceman  of  the 
city  of  Newport,  and  bis  surety,  the  American 
Bonding  &  Trust  Company  of  Baltimore  City, 
Md.  The  action  Is  upon  a  bond  executed  by 
the  policeman,  which  was  as  follows:  "Where- 
as, pursuant  to  the  charter  for  cities  of  the 
second  class,  entitled  'An  act  for  the  govern- 
ment of  cities  of  the  second  class  In  the  com- 
monwealth of  Kentucky,'  approved  March 
10th,  ISIH,  John  Stapleton  was,  on  the  8d  day 
of  May,  1001,  duly  appointed  to  fill  the  posi- 
tion and  office  of  member  of  the  police  de- 
partment of  the  city  of  Newport,  Ky.,  for  the 
term  ending  Sd  day  of  May,  1902,  unless  soon- 
er removed  by  the  police  and  fire  commission- 
ers of  said  city:  Now,  therefore,  we.  the  said 
John  Stapleton  and  the  American  Bonding 
and  Trust  Company  of  Baltimore  City,  his 
sureties,  do  hereby  bind  ourselves  unto  the 
said  city  of  Newport,  Kentucky,  In  the  sum 
of  one  thousand  ($1,000)  dollars,  lawful  mon- 
ey of  the  United  States,  for  payment  of  which 
we  bind  ourselves,  our  heirs,  executors,  ad- 
ministrators, and  assigns,  that  the  said  John 
Stapleton  shall  well  and  truly  perform  each 
and  all  the  duties  of  said  office  of  member  of 
the  police  department  of  the  city  of  Newport 
as  are  now  and  may  from  time  to  time  be 
required  of  him  by  law.  And  we  further 
covenant  that  we  wlU  pay  any  and  all  loss 
the  said  city  may  sustain  by  reason  of  any 
breach  of  this  bond,  not,  however,  exceeding 
the  sum  of  one  thousand  ($1,000)  dollars.  In 
witness  whereof  we  have  this  4th  day  of  May, 
1901,  set  our  hands  and  seals  hereto."  The 
breach  Is  alleged  to  be  this:  That  the  prin- 
cipal, Stapleton,  and  another  police  officer  of 
Newport  on  the  9th  day  of  June,  1901,  while 
acting  as  such  policemen  In  said  dty,  "with- 
out warrant.  Judicial  order,  or  other  anthority 
of  law,  and  against  plaintiff's  will,  wrongfully 
and  forcibly  arrested  the  plaintiff,  and  de- 
prived him  of  his  liberty,  to  his  great  humilia- 
tion, disgrace,  and  bodily  and  mental  pain 
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and  Injury,  to  his  damage  In  the  Bom  of 
$500";  also,  that  the  said  officers,  "without 
warrant,  Judicial  order,  or  other  authority  of 
law,  wrongfully,  cruelly,  and  severely  assault- 
ed, beat  and  bruised  plaintiff,  and  thereby 
caused  plaintiff  to  suffer  great  physical  and 
mental  pain  and  anguish,  to  plalntHTs  damage 
in  the  sum  of  $500";  also,  that  said  officers, 
"without  warrant.  Judicial  order,  or  other  au- 
thority of  law,  wrongfully  and  forcibly  com- 
pelled plaintiff  to  go  with  them  throngh  the 
pnbllc  street  of  said  city  to  the  police  office 
of  said  city,  and  theuce  conveyed  plaintiff  to 
be  unlawfully  confined  In  said  Jail  from  the 
hours  of  12  o'clock  midnight  until  8  o'dodk 
next  morning,  to  plalntUTs  great  humlllatios, 
disgrace,"  etc.  The  bond  above  qnoted  was 
executed  under  section  3141,  Ky.  St,  as  fol- 
lows: "Each  member  of  the  police  force,  be- 
fore entering  upon  the  discharge  of  his  duties, 
shall  take  an  oath  before  the  mayor  to  well 
and  truly  discharge  the  duties  of  his  office, 
which  oath  shall  be  subscribed  by  the  person 
taking  It  and  shall  be  preserved  on  file  in  the 
office  of  the  auditor.  E}ach  policeman  shall 
give  such  bond  as  may  be  prescribed  by  ordi- 
nance, with  securities  satisfactory  to  Uie  po- 
lice and  fire  commissioners,  for  the  faithful 
discharge  of  his  duties.  No  person  convicted 
of  felony  shall  be  eligible  as  a  policeman." 
Under  this  authority,  the  city  of  Newport 
passed  the  following  ordinance,  approved  May 
17,  1894,  to  wit: 

"Be  It  ordained  by  the  general  conncO  of  the 
dty  of  Newport  Ky. 
"Section  1.  That  each  member  of  the  police 
force  of  Newport  Ky.,  shall  before  beginning 
the  discharge  of  his  duty  as  such,  give  bond 
for  the  faithful  discharge  of  his  duties  to  the 
city  of  Newport,  In  the  sum  of  one  thousand 
dollars  with  good  and  approved  sureties,  sat- 
isfactory to  the  police  and  fire  commission- 
ers. Said  bonds  shall  be  taken  by  the  police 
and  fire  commissioners  of  the  city  and  all 
bonds  shall  be  preserved  as  an  official  record. 
"Sec.  2.  This  ordinance  shall  take  effect  and 
be  In  force  from  and  after  Its  passage  and 
approvaL" 

It  Is  thought  that  this  bond  does  not  bi- 
d«unlfy  any  person  other  than  the  dty  of 
Newport  because  the  undertaking  Is  to  the 
said  city  alone.  We  are,  however,  of  the  oi^- 
lon  that  the  bond  is  controlled  by  the  follow- 
ing sections  of  Kentucky  Statutes,  and  must 
be  read  In  connection  therewith,  and  that  un- 
der the  provisions  of  these  sections  the  in- 
formality of  not  naming  the  commonwealth 
of  Kentucky  as  the  obligee  of  the  bond  win 
not  prevent  a  recovery  thereon  by  the  person 
aggrieved.    Said  sections  are  as  follows: 

"Sec.  3751.  The  obligation  required  by  taw 
for  the  discharge  or  performance  of  any  pub- 
lic or  fiducial  office,  trust  or  employment, 
shall  be  a  covenant  to  the  commonwealth  of 
Kentucky,  from  the  person  and  his  sureties 
that  the  prludpal  shall  faithfully  discharge 
the  duties  of  the  office,  trust  or  employmoit; 
but  a  bond  or  obligation. taken  In  any  other 
Digitized  by  VjOOQ  . 
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form  shall  be  binding  on  the  parties  thereto 
according  to  ita  terms. 

"Sec.  3T52.  Actions  may  be  brought  from 
time  to  time  on  any  such  coTenant  or  bond  in 
the  name  of  the  commonwealth,  for  her  bene- 
fit, or  for  that  of  any  county,  corporation  or 
person  injured  by  a  breach  of  the  covenant  or 
condition,  at  the  proper  costs  of  the  party 
suing,  against  the  parties  jointly  or  several- 
ly, together  with  the  personal  representative, 
heirs  and  devisees  or  distributees  of  such  of 
them  as  may  be  dead;  and  the  recovery 
against  principal  and  surety  shall  not  be  lim- 
ited by  the  amount  of  the  penalty  named  in 
such  bond.  Nor  shall  the  recovery  be  restrict- 
ed only  to  such  duties  or  responsibilities  as 
belong  to  the  ofBce,  post,  trust,  or  employ- 
ment at  the  date  of  the  covenant  or  bond,  but 
may  include  any  duties  or  responsibilities 
thereafter  imiwsed  by  law  or  lawfully  as- 
sumed." 

The  bond  is  broad  enough  to  cover  an  im- 
lawful  arrest  or  unnecessary  and  illegal  pun- 
ishment by  the  ofilcer.  See  cases  collected 
and  discussed  in  Johnson  v.  Williams'  Adm'r 
(Ky.)  63  S.  W.  75»,  54  L.  R.  A.  220. 

The  demurrer  of  the  surety  to  the  petition 
was  sustained.  The  ground  of  the  court's  ac- 
tion is  not  stated,  but,  whatever  it  may  have 
been,  we  are  of  opinion  that  the  petition  failed 
to  state  a  cause  of  action.  Every  pleading  must 
be  construed  most  strongly  against  the  plead- 
er. Applying  this  rule  to  the  petition  in  hand, 
we  find  that  It  Is  averred  that  the  policeman 
complained  of  arrested  the  complainant  "with- 
out warrant  or  judicial  order."  Of  course,  It 
Is  recognized  by  the  pleader  that,  if  the  ofltt- 
cer  had  a  warrant  or  judicial  order,  the  judi- 
cial officer  being  present  at  a  time  and  place 
when  he  could  legally  have  made  such  an 
6rder,  that  such  warrant  or  order  would  have 
Justlfled  the  arrest,  however  erroneous  or  un- 
founded may  have  been  its  basis.  But  the 
pleader  continues,  and  says  that  the  arrest 
was  without  "other  authority  of  law,"  and 
was  "wrongful,"  and  against  plaintiff's  will, 
and  by  force.  The  statements  that  the  arrest 
was  without  "other  authority  of  law,"  and 
was  done  "wrongfully,"  are  but  conclusions 
of  the  pleader.  They  do  not  state  any  fact 
upon  which  an  issue  might  be  joined.  It 
might  be,  for  ail  these  allegations  contained, 
that  the  plaintiff  had  committed  an  offense- - 
either  a  misdemeanor  or  a  felony— in  the 
presence  of  the  officer,  In  which  event  he 
would  have  been  legally  justified  In  arrest- 
ing him  without  either  a  warrant  or  judicial 
order,  and  that  In  plaintiff's  opinion  such  an 
act  would  have  been  wrongful,  and  without 
authority  of  law.  This  comment  will  also  ap- 
ply to  the  allegation  that  the  officers,  "with- 
out warrant,  judicial  order,  or  other  authority 
of  law,  wrongfully  and  forcibly  compelled 
plaintiff  to  go  with  them  through  the  public 
street  of  said  city,"  etc.  The  next  averment 
of  the  petition  Is  that  said  officer  "wrong- 
fully, cruelly,  and  severely  assaulted,  beat, 
and  braised  the  plaintiff."  It  is  Immaterial 
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that  the  pleader  charged  that  this  assaulting 
and  beating  was  without  warrant  or  judicial 
order,  because  no  warrant  or  judicial  cxAer 
could  justify  an  assaulting  or  beating  of  an- 
other. But  there  may  be  instances  in  which 
a  peace  officer  may  lawfully  assault  and  se- 
verely beat  and  bruise  another.  As,  for  ex- 
ample. If  he  lawfully  arrests  such  person,  and 
the  prisoner  resists,  and  attacks  the  officer, 
and  puts  the  officer  In  danger  of  bodily  harm, 
the  officer  Is  not  bound  to  retreat,  or  to  malie 
his  escape,  or  to  take  any  means  for  his  self- 
defense  that  would  be  incompatible  with  his 
duty  to  safely  keep  the  prisoner.  So  he  may 
in  such  case  at  once  use  force  against  force, 
using  no  more  than  is  necessary:  and  al- 
though, in  doing  so,  he  might  severely  assault 
and  beat  and  bruise  the  prisoner,  and  though 
such  an  assault  might  be  cruel,— that  is,  heart- 
less and  unfeeling,- yet  it  would  not  be  Ille- 
gal. Or,  if  the  prisoner  had  committed  a 
felony,  and  had  been  arrested,  and  was  at- 
tempting to  escape,  and  the  officer  could  not 
prevent  it  otherwise  than  by  severely  assault- 
ing, beating,  or  bruising  the  prisoner,  he  would 
have  the  legal  right  to  do  so.  The  facts  at- 
tending the  arrest  of  appellant  are  not  shown, 
nor  la  the  charge  upon  which  he  was  ar- 
rested stated.  We  certainly  are  not  at  lib- 
erty to  presume  anything  in  aid  of  his  state- 
ment of  a  cause  of  action.  As  to  the  officer 
the  rule  is  different.  In  Throop,  Pub.  Off.  { 
558,  It  Is  stated:  "The  presumption  Is  al- 
ways In  favor  of  the  correct  performance  of 
bis  duty  by  an  officer,,  and  every  reasonable 
intendment  will  be  made  in  support  of  such 
presumption.  So  It  will  always  be  presumed 
that  in  any  official  act,  or  act  purporting  to 
be  official,  the  officer  has  not  exceeded  his 
anthority;  and,  if  he  had  power  to  act  only 
in  a  certain  contingency,  that  the  contingency 
has  happened,  where  there  is  no  evidence  on 
either  side  with  respect  thereto."  Judge  Fol- 
ger,  in  Mandevllle  v.  Reynolds,  68  N.  Y.  528, 
said:  "The  presumption  Is  that  no  official  per- 
son, acting  under  oath  of  office,  will  do  aught 
which  It  is  against  his  official  duty  to  do,  or 
will  omit  to  do  aught  which  his  official  duty 
requires  should  be  done."  In  Smyth  v.  Mun- 
roc,  84  N.  Y.  354,  It  was  said:  "It  is  al- 
ways to  be  presumed  that  a  public  officer  has 
acted  with  ordinary  caution  and  in  good 
faith."  Terry  v.  Bleight,  3  T.  B.  Mon.  272. 
16  Am.  Dec.  101.  This  presumption  is  one 
of  law  that  necessarily  continues  until  it  Is 
overcome  by  proof  to  the  contrary,  and,  as 
proof  Is  but  to  sustain  the  averment,  it  is 
necessary  that  the  pleading  charging  the 
breach  should  state  such  facts  as  will  over- 
come such  presumption.  In  15  Enc.  PI.  & 
Prac.  139,  under  title  "Official  Bonds,"  the 
rule  as  to  pleading  Is  fairly  stated  thus: 
"The  assignments  of  breaches  should  be  con- 
clusive, or,  in  other  words,  they  should  ex- 
clude every  other  conclusion  than  that  of  a 
breach  of  the  bond."  The  case  of  Hardin  v. 
Governor,  6  Litt.  336,  was  an  action  against 
the  sureties  of  the  sergeant  of  the  court  of 
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appeals  upon  his  ofBclal  bond.  The  breach  al- 
leged In  the  condition  of  the  bond  was  that 
certain  deputies  of  the  sergeant  bad  collected 
certain  money  under  a  writ  of  execution  de- 
livered to  them  and  directed  to  the  sergeant, 
and  had  failed  to  pay  it  over  to  the  execu- 
tion plaiutilT.  The  allegation  was  held  to  be 
demurrable  because  It  did  not  show  that  the 
principal,  the  sergeant,  had  not  himself  paid 
over  to  the  demandant  the  sum  so  collected. 
In  the  absence  of  ayerments  to  the  contrary, 
the  court  must  presume  that  the  officer  in 
making  the  arrest  complained  of  arrested  ap- 
pellant either  for  an  offense  committed  in  the 
presence  of  the  officer,  or  arrested  him  under 
a  charge  of  felony.  As  these  are  not  nega- 
tired  in  the  petition,  and  as,  under  certain 
contingencies,  though  rare,  an  officer  Is  justi- 
fied In  using  force  against  a  prisoner,  and  as 
the  averments  of  the  petition  do  not  negative 
such  an  instance  in  this  case,  the  law  pre- 
sumes, and  the  court,  therefore,  must  con- 
clude, in  the  absence  of  such  a  contrary  aver- 
ment, that  the  officer  did  what  he  did  at  a 
time  and  under  circumstances  which  legally 
Justified  bis  conduct.  To  hold  otberwlae  would 
be  to  withdraw  from  the  officer  the  legal  pre- 
sumption with  which  the  courts  have  always 
accompanied  his  official  acts. 

The  petition  having  failed  to  state  a  cause 
of  action,  the  Judgment  is  affirmed. 


CRENSHAW  V.  DUFF'S  BX'R  et  «L 
(Court  of  Appeals  of  Kentucky.    Oct  10, 1902.) 

USURY— APPLICATION  OP  PATMBNTS— BXBCU. 
TORS  AND  ADMINISTRATORS— ACTIONS— CON- 
DITIONS PRBCEDENT-APFIDAVIT  AND  DEBTS 
-NECESSITY. 

1.  Where  a  debt  carries  a  greater  rate  than 
legal  interest,  payments  will  be  applied  first 
to  the  discharge  of  the  legal  Interest  and  then 
to  the  principal,  and,  so  long  as  any  part  of  the 
principal  remains  doe,  there  will  be  no  payment 
of  usury. 

2.  Ky.  St.  S  3870,  requhres  that  all  demands 
against  the  decedent's  estate  shall  he  verified 
by  the  written  affidavit  of  the  claimant,  and 
section  3872  provides  that,  before  such  affida- 
vit is  made,  no  action  shall  be  brought  or  re- 
covery had  on  any  demand,  nor  until  demand 
of  payment  thereof  has  been  made  of  the  per- 
sonal representative,  accompanied  by  the  re- 
quired affidavit.  Held,  that  such  statutes  ap- 
plied only  to  claims  affalnst  the  deceased,  and 
not  to  claims  against  his  executor  or  adminis- 
trator; and,  where  the  only  payment  of  usury 
sought  to  be  recovered  consisted  of  payments 
to  defendant  as  administrator.  It  was  no  de- 
fense that  no  affidavit  or  demand  was  made  be- 
fore suit  brought. 

Appeal  from  circuit  court.  Barren  county. 

"To  be  officially  reported." 

Action  by  J.  Q.  Crenshaw  against  George 
T.  Duff,  as  executor  of  the  estate  of  Edmund 
Duff,  deceased,  and  another.  From  a  judg- 
ment in  favor  of  defendants,  plaintiff  ap- 
peals.   Reversed. 

J.  A.  Conyers,  for  appellant.  Basil  Rich- 
ardson, for  appellees. 

O'RBAR,  J.    Appellant,  J.   G.   Crenshaw, 
d  his  brother,  H.  A.  Crenshaw,  executed 


their  joint  note  to  Edmund  Duff  on  the  26th 
of  January,  1860,  for  $1,145.73,  stipulating 
for  the  payment  of  intwest  at  the  rate  of 
10  per  cent  per  annum.  It  is  alleged  that 
appellant  and  H.  A.  Crenshaw  made  various 
payments  on  that  note  tmtil  its  renewal  on 
the  19th  of  January,  1880.  In  the  renewal 
the  old  note  was  surrendered,  and  a  new 
note  executed,  bearing  ■Q  per  cent  per  annum 
from  date  until  paid.  During  the  year  1882 
the  obligee,  Edmund  Duff,  died  testate,  ap- 
pointing appellee  George  T.  Duff  as  his  ex- 
ecutor. Appdiant  alleges  that  be  continued 
to  make  payments  upon  this  note  until  No- 
vember 10,  1899,  when  he  made  the  final 
paym«it  of  $282.40.  These  payments,  ap- 
plied to  the  original  debt  counting  interest 
at  the  rate  of  6  per  cent,  per  annum,  would 
have  discharged  the  debt  and  legal  interest 
before  the  payment  of  $282.40.  It  is  the 
rule  in  this  state  that  in  the  application  of 
payments,  when  made  to  apply  upon  a  debt 
carrying  a  greater  ttCte  than  legal  interest, 
they  will  be  applied  first  to  the  discharge  of 
the  legal  interest,  and  then  to  the  principal, 
and  that,  so  long  as  any  part  of  the  principal 
remains  due,  there  is  no  payment  of  usury. 
Bank  v.  Calk,  4  Ky.  Law  Rep.  617;  Kendall 
V.  Crouch,  88  Ky.  199,  11  S.  W.  887;  Hill  v. 
Cornwall's  Assignee,  95  Ky.  612,  26  S.  W. 
540:  Ellis  T.  Brannln's  Ex'ra,  1  Duy.  48; 
Stone  V.  McConnell,  Id.  56.  It  follows,  there- 
fore, that  the  pajrment  of  usury,  if  any  was 
made  in  this  case,  was  made  in  the  latter 
payment  or  payments.  In  1900  this  suit  was 
brought  by  appellant  against  appellees  to  re- 
cover the  1282.40  named  upon  the  ground 
that  it  was  wholly  usury.  Appellant  was  re- 
quired by  the  court  to  state  specifically  in  bis 
petition  the  date  of  Edmund  Duff's  death, 
and  the  payments  made  on  the  debt  to  Ed- 
mund Duff,  and  those  made  to  George  T. 
Duff,  his  executor.  Complying  with  tbat 
rule,  appellant  alleged  that  all  payments 
made  after  1882  (which  were  set  forth, 
amounts  and  dates  being  all  stated)  were 
made  to  George  T.  Duff,  as  executor  of  Ed- 
mund Duff.  Thereupon  George  T.  Duff  filed 
his  affidavit  that  no  demand  bad  been  made 
of  him,  verified  by  the  affidavits  required  by 
statute,  and  upon  his  motion  the  action  was 
dismissed,  and  Oenshaw  has  appealed. 

Section  3870  of  the  Kentucky  Statutes  re- 
quires that  all  demands  against  the  estate 
of  a  decedent  shall  be  verified  by  the  writ- 
ten affidavit  of  the  claimant  etc,  and  also 
that  it  shall  be  verified  by  a  person  other  than 
the  claimant  where  it  Is  other  than  an  obliga- 
tion signed  by  the  decedent,  or  a  judgmait. 
Section  3872  provides:  "Before  such  affidavit 
Is  made,  no  action  shall  be  brought  or  re- 
covery had  on  any  demand,  nor  until  de- 
mand of  payment  thereof  has  been  made  of 
the  personal  representative,  accompanied  by 
the  requfred  affidavit"  Prior  to  the  adop- 
tion of  the  General  Statutes,  the  provisions 
of  which  are  re-enacted  In  the  sections  above 
referred  to,  the  Revised  Statutes  required  on- 
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ly  that  the  purging  affidavit  and  supporting 
proof  BhoQld  be  made  before  a  recovery 
could  be  had.  Here  It  Is  provided  that  they 
shall  be  made  accompanied  by  the  demand 
before  suit  may  be  brought  This  court  has 
heretofore  had  this  question  before  it  only 
collaterally.  In  Proctor  v.  Terrlll,  8  B.  Mon. 
452,  the  debtor  had  paid  pert  of  the  debt,  in- 
cluding some  usury,  to  the  creditor  in  his 
lifetime,  and  paid  the  remaining  usury  to 
the  personal  reiHresentatlve.  The  court  held 
fhat  the  debtor's  remedy  was  against  the  ex- 
ecutors personally  for  any  usury  exacted  by 
them  after  tbe  note  came  to  their  hands,  and 
that  the  estate  would  be  responsible  for  the 
usury  exacted  by  the  testator,  or  which  was 
Included  In  the  note  when  they  received  It 
In  Berry  v.  Graddy,  1  Mete.  553,  a  demand 
against  the  administrator  was  for  a  liability 
created  by  him  for  the  estate.  An  objection 
was  made  to  the  item  because  It  was  not 
verified  by  the  written  affidavit  of  the  claim- 
ant, as  required  by  the  statute.  Said  the 
court:  "This  objection  Is  founded  on  a  mis- 
conception of  the  class  of  claims  to  which 
the  statute  applies.  Only  those  demands 
that  were  created  by  the  decedent  himself, 
and  such  as  are  properly  demands  against 
bis  estate,  are  embraced  by  It  Whether 
such  demands  are  Just,  or  contain  usury,  or 
whether  there  be  any  offset  or  discount 
against  them,  the  personal  representative 
may  not  know,  and  therefore  tbe  law  re- 
quires them  to  he  verified  by  the  oath. of 
the  claimant,  as  well  as  by  other  proof.  But 
this  does  not  apply  to  debts  created  by  the 
personal  representative  himself,  nor  are  such 
debts,  properly  spealclng,  demands  against 
the  estate  of  the  decedent.  They  are  de- 
mands against  the  personal  representative 
himself,  and,  as  he  has  personal  knowledge 
of  their  correctness,  he  has  a  right  to  pay 
them  without  any  verification  by  the  claim- 
ant" In  Lucking's  Adm'r  v.  Gegg,  12  Bush, 
299,  tbe  surety  In  a  debt  after  the  death  of 
the  principal,  paid  off  the  debt  This  cre- 
ated a  liability  by  the  decedent's  estate  to 
the  surety  for  the  sum  so  legally  paid.  The 
question  was  whether  the  surety,  before  he 
could  maintain  an  action  against  tbe  dece- 
doifs  estate  to  recover  this  sum,  should 
make  the  affidavit  and  demand  provided  by 
the  statute.  The  court  said:  "The  court 
properly  refused  to  dismiss  his  amended  pe- 
tition upon  the  ground  that  be  had  not  made 
demand  of  the  administrator  of  -Lncklng  be- 
fore suit.  His  right  of  action  accrued 
against  the  personal  representative,  and  not 
against  tbe  deceased,  and  It  Is  not  such  a 
demand  as  Is  contemplated  by  section  37  of 
article  2  of  chapter  39  of  the  General  Stat- 
utes." (Same  as  section  3872,  Ky.  St)  We 
sum  up  the  case  at  bar  to  be  this:  Appel- 
lant's cause  of  action  did  not  and  could  not 
exist  on  a  daim  for  usury  paid  upon  the 
debt  mentioned  until  after  the  full  discharge 
of  the  principal  sum  and  legal  Interest  all 
previous  payments  being  applied  first  to  the 


discharge  of  legal  tntcarest  accrued  and  then 
to  the  principal.  Therefore  no  usury  was 
paid  in  the  lifetime  of  decedent  Edmund 
DulT,  but  it  was  paid.  If  any  was  paid,  to 
the  executor,  George  T.  Duff.  The  execute 
having  received  that  to  which  neither  he  .nor 
his  testator's  estate  was  entitled  (assuming 
that  the  payments  were  made  as  alleged  in 
the  petition),  the  executor  was  bound  to  re- 
fund to  appellant  the  excess  which  consti- 
tuted the  usury.  This  demand  was  against 
the  executor,  and  not  against  the  estate  of 
the  testator.  Therefore  It  is  not  of  that 
class  of  claims  embraced  in  the  lirovlslons 
of  sections  3870-3872,  Ky.  St  No  demand 
or  verification  was  necessary.  We,  of 
course,  do  not  mean  to  say  that,  if  an  issue 
should  be  Joined  upon  the  averments  as  to- 
the  various  payments  and  renewals,  plaintiff 
would  not  be  required  to  prove  them  by  com- 
petent evidence.  It  follows  that  the  court 
erred  in  dismissing  any  part  of  the  cause  of' 
action  sued  on  that  accrued  after  the  deatb 
of  Sdmund  Duff. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  further  proceedings  not  Incon- 
sistent with  this  opinion. 


OONNBE  v.  commonwealth: 

(Court  of  Appeals  of  Kentucky.    Oct  9,  1902:.> 

FAIjSB  SWBARtNO— REOISTRATION— CITIZHN- 
SHIP— EVIDENCE. 
1.  In  a  prosecution  for  false  swearing  on  reg- 
istering as  a  voter  in  a  certain  precinct,  it  was 
admitted  that  defendant  in  order  to  be  a. 
qualified  voter,  must  have  moved  into  the  pre- 
cinct  on  or  before  a  designated  date,  and  that 
defendant  testified  before  the  eiection  officers 
that  he  was  a  citizen  and  resident  of  the  pre- 
cinct on  that  date,  and  the  evidence  showed  that 
on  that  date  he  rented  a  bouse  in  the  precinct, 
and  moved  his  clothing  and  some  fumitare  into- 
the  house;  that  on  that  date  he  was  married., 
and  ttiat  on  the  following  day  he  moved  there 
with  his  wife.  Held,  that  defendant  was  a 
citizen  and  resident  of  the  precinct  on  that  date. 

Appeal  from  circuit  court  Hopkins  county. 
"Not  to  be  officially  reported." 
George    Conner    was    convicted    of    false 
swearing,  and  appeals.    Reversed. 

C.  J.  Waddlll,  J.  F.  Gordon,  and  Wm.  J. 
Cox,  for  appellant  John  L.  Grayot  for  the 
Commonwealtb. 


O'REAR,  J.  Appellant  was  Indicted  and 
convicted  under  the  charge  of  false  swearing. 
He  offered  himself  as  a  qualified  voter  at  EUc 
precinct  of  the  city  of  Madisonvllie,  on  a  reg- 
istration day,  and  was  interrogated  by  the 
officers  of  election  touching  his  place  of  resi- 
dence. He  represented  that  he  lived  In  Elk 
precinct  In  the  city  of  Madisonvllie,  and  that 
that  was  his  residence  on  tbe  5th  of  Septem- 
ber, 1901.  After  he  made  these  statementa^ 
one  of  the  officers  of  election  said  to  him, 
"George,  you  say  you  were  living  in  ESk  pre- 
cinct on  the  6th  of  September?"  He  answer^ 
ed,  "Yes."  The  officer  then  said,  "Well, 
George,  I  will  have  to  swear  you."    Appellant 
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•aid.  "WdL"  Then  the  officer  said,  "George, 
you  swear  the  statements  you  have  made  are 
true?"  And  the  appellant  answered,  "Yes, 
sir."  No  questions  were  asked  appellant  after 
he  was  sworn.  The  facts  show  that  before 
the  5th  of  September  appellant  was  a  single 
man,  living  In  Mill  precinct,  Hopkins  county. 
To  hare  entitled  him  to  vote  at  the  Elk  pre- 
cinct, In  the  city  of  Madlsonvllle,  It  was  nec- 
essary for  him  to  have  moved  into  that  pre- 
cinct on  or  before  the  5th  of  September.  Ap- 
pellant rented  a  house  In  Elk  precinct  on  Sep- 
tember 5tb,  at  which  time  the  landlord  de- 
livered to  him  the  keys,  the  house  then  being 
vacant  Appellant  claims  earlier  than  that, 
but  all  of  the  evidence  places  It  not  later  than 
that.  This  Includes  the  evidence  of  the  com- 
monwealth. He  obtained  his  license  to  mar- 
ry and  was  married  on  the  6th  of  September. 
On  the  evening  before  his  wedding  he  moved 
bis  trunk  and  clothing,  which  was  all  the 
goods  he  had,  to  the  house  which  he  had  rent- 
ed In  Elk  precinct  Pie  had  contracted  for 
furniture  to  be  moved  into  the  house,  some  of 
which  was  deltvered  there  on  the  5th,  but  not 
set  up  until  the  following  day.  Appellant 
spent  the  night  of  his  weddhig— that  is,  the 
night  of  the  5th— at  the  home  of  his  bride, 
and  went  to  his  own  home  on  the  6th  of  Sep- 
tember. These  facts  being  admitted,  the 
court  is  of  the  opinion  that  legally  and  tech- 
nically the  residence  of  appelant  was  in  Elk 
precinct  on  the  6fb  of  September,  as  stated 
by  him.  It  therefore  follows  that  he  had  not 
sworn  falsely,  and  the  court  should  have  in- 
structed the  jury  peremptorily  to  have  found 
the  defendant  not  guilty.  All  of  the  evi- 
dence showing  the  facts  above  stated,  the  le- 
gal construction  of  appellant's  status  of  cit- 
izenship was  a  question  of  law  for  the  court, 
and  it  should  have  found  and  Instructed  the 
Jury  under  these  facts  that  appellant  was 
a  citizen  and  resident  of  Elk  precinct  on  the 
6th  of  September.  Furthermore,  we  doubt 
whether  the  form  of  the  oath  in  this  case 
would  have  supported  a  charge  of  false  swear- 
ing. Under  the  statute  the  oath  Is  required  to 
be  administered  before  the  interrogation  of 
the  voter. 

The  judgment  is  reversed,  and  cause  re- 
manded for  another  trial  under  proceedings 
not  Inconsistent  herewith. 


BOYD'S  ADM'R  et  al.  v.  FARMERS'  NAT. 
BANK  OF  OYNTHIANA. 

(Court  of  Appeals  of  Kentucky.    Oct.  16,  1902.) 

NOTES— SUIT— DEFENSES— COLLECTION  OF 

COLLATERAL  SECURITY— BURDEN 

OP  PROOF— VARIANCE. 

1,  Where,  in  h  suit  on  notes,  the  defense  w^s 
that  collateral  had  been  pledged  from  which 
plaintiff  bad  collected  enough  to  pay  the  notes, 
the  burden  of  proof  was  on  defendants. 

2.  Where,  in  a  suit  on  notes,  the  defense  was 
that  collateral  consisting  of  notes  owned  by  de- 
fendants, who  were  individuals,  bad  been  pledg- 
;d,  from  which  plaintiff  had  collected  enough 

0  pay  the  notes,  and  the  proof  showed  a  pledge 


of  notes  owned  by  a  coipontloii,  there  was  a 

fatal  variance. 

Appeal  from  circuit  court,  Mason  county. 

"Not  to  be  offlciaUy  reported." 

Action  by  the  Farmers'  National  Bank  of 
Gynthiana  against  James  N.  Boyd's  adminis- 
trator and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

Thomas  R.  Fhlster  and  B.  L.  Worthlngton, 
for  appellants.  M.  C.  Swlnford,  O.  Burgess 
Taylor,  L.  W.  Robertson,  Lallerty  &  Khig, 
and  Daniel  Durbin,  for  appellee. 

O'REAR,  J.    James  N.  Boyd,  J.  Mattox,  W. 

H.  Thomas,  William  KU-by,  and  William  Mc- 
Nutt  borrowed  from  appellee  bank  the  sum 
of  $2,000,  and  executed  their  Joint  and  sev- 
eral note  for  it  In  this  suit  upon  the  note 
the  defendants  pleaded  that  when  they  exe- 
cuted the  note  sued  on,  in  order  to  secure  its 
payment  "they  pledged  and  deposited  with 
plaintiff  certain  notes,  bonds,  and  securities 
owned  by  them,  and  of  the  value  of  more 
than  five  thousand  dollars."  It  is  charged 
that  appellee  had  collected  enough  of  these  se- 
curities so  pledged  to  repay  to  it  the  $2,000 
note  and  about  $2,000  additional.  Appellee 
denied  the  pledging  of  the  notes,  bonds,  or 
securities  mentioned,  and  denied  that  any  of 
them  had  been  paid  to  it  and  denied  that 
the  note  had  been  paid.  Upon  this  issue  the 
parties  went  to  trial  before  a  jury.  The  court 
dh%cted  peremptorily  a  finding  for  the  plain- 
tiff at  the  close  of  the  defendants'  evidence, 
the  burden  of  proof  In  the  case  being  upon 
the  defendants.  Defendants  offered  to  prove 
that  they  had  borrowed  this  money  on  behalf 
of  a  corporation  of  which  they  were  members 
or  promoters,  known  as  the  Dover,  Kentucky 
1  &  South  Atlantic  Railroad  Ciompany;  that  va- 
'  rious  subscriptions  bad  been  made  as  gifts  to 
the  railway  company,  varying  in  amounts 
from  $25  to  $50;  that  these  notes  had  been 
left  with  appellee  bank;  that  they  were  pay- 
able to  appellant  W.  H.  Thomas,  as  treastuer 
of  the  corporation;  that  they  belonged  to  the 
Dover.  Kentucky  &  South  Atlantic  Railroad 
Company;  that  it  was  these  notes  that  were 
left  and  pledged  with  the  bank  aa  collateral 
upon  the  note  sued  on;  that  J.  Mattox  had 
been  permitted  by  the  bank  to  witbdra-w 
many  of  these  notes,  aggregating  at  least 
$3,000,  and  that  he  (Mattox)  had  collected  at 
least  that  sum  thereon.  The  court  rejected 
all  of  this  evidence.  This  ruling  was  upon 
the  ground  that  there  was  such  a  variance 
between  the  proof  offered  and  the  pleading  of 
the  defendants  as  to  amotint  to  a  failure  of 
proof.  In  other  words,  that  as  appellants 
had  pleaded  that  they  had  pledged  aa  collateral 
certain  notes  owned  by  them,  this  plea  conld 
not  be  satisfied  by  proving  that  they  bad 
pledged  certain  notes  owned  by  the  Dover, 
Kentucky  &  South  Atlantic  Railroad  Com- 
pany. We  are  of  opinion  that  the  position  of 
the  lower  court  was  well  taken.  Dodd  v. 
King,  1  Mete  430;  Newton /▼.♦  Field,  98  Ky. 
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188,  32  S.  W.  623;   Gray  t.  GarrlBon,  2  Ky. 
Law  Rep.  218;   Bannister  v.  Wbeatberford,  7 
B.  Mon.  271;   Howard  t.  Chiles,  8  B.  Mon. 
877. 
Judgment  affirmed,  with  damages. 


CHESTNUT  et  al.  t.  RUSSELL  et  at 
(Court  of  Appeals  of  Kentucky.    Oct.  8,  1902.) 

DBP08ITION8— RHVERSAL  OF  JUDQUENT— NBW 
TRIAL  —  FIUNG  OF  MANDATE  —  NOTICB  — 
DEATH  OF  PARTT— REVIVOR— ASSIGNMENT 
FOR  CREDITORS  —  FRAUDULENT  PREFER- 
ENCE —  COLLUSION  —  EVIDENCE  —  BUFFI- 
CIBNCT. 

1.  CIy.  Code,  S  761,  provides  that,  if  a  Judg- 
ment be  reversed,  and  the  case  remanded  for 
new  trial,  it  shall  stand  for  trial  in  the  lower 
court  at  the  next  succeeding  term,  provided 
the  mandate  be  filed  in  the  lower  court  and  no- 
tice thereof  given  10  days  before  the  com- 
mencement of  the  term.  Held,  that  where  the 
mandate  was  filed  during  .term  time,  and  depo- 
sitions were  taken  thereafter,  such  depositions 
were  not  subject  to  objections  for  failure  to 
give  such  notice. 

2.  Civ.  Code,  §  500,  subd.  2,  provides  that 
upon  the  death  of  a  party,  the  right  of  action 
not  surviving,  the  court  may  render  judgment 
between  the  surviving  parties  if  it  will  not 
prejudice  others.  A  creditor  attacked  the  pay- 
ment in  full  of  certain  debts  by  his  debtor,  who 
subsetjuently  made  an  assignment  for  the  ben- 
rlit  of  creditors;  and  also  in  the  same  action 
attacked  certain  attachments  sued  out  just  sub- 
sequently to  such  payment,  and  prior  to  the 
assignment.  During  an  appeal  those  creditors 
who  had  been  paid  m  full  died.  •After  reversal 
of  the  judffment,  and  after  the  time  for  revivor 
had  passed,  plaintiff  took  certain  depositions  as 
to  the  attachments.  Held,  that  the  depositions 
were  not  subject  to  attack  on  account  of  a  fail- 
ure to  revive  against  the  representatives  of  the 
dead  defendants,  since  the  abatement  of  the 
cause  of  action  as  to  them  operated  only  as  an 
abandonment  of  one  ground  of  attack  on  the  at- 
tachments, the  cause  itself  as  to  them  not  sur- 
viving "to  or  against  the  remaining  parties." 

3.  An  agreement  between  a  debtor  and  his 
cousin  and  brother  that  their  attachments  on 
certain  of  his  property  should  intervene  be- 
tween the  sale  of  his  wheat  for  cash  and  his 
general  assignment  for  the  benefit  of  his  cred- 
itors is  a  fraudulent  device  to  prefer  such  cred- 
itors in  contemplation  of  insolvency. 

Appeal  from  circuit  court,  Todd  county. 

"Not  to  be  officially  reported." 

Action  by  W.  M.  Wisdom  against  J.  B.  Bus- 
sell,  S.  D.  Chestnut,  O.  E.  Russell,  and  others. 
From  a  Judgment  in  favor  of  plaintiff,  defend- 
ants 8.  D.  Chestnut  and  C.  B.  Russell  appeal. 
Affirmed. 

W.  L.  Reeves  and  Jas.  H.  Bowden,  for  ap- 
pellants.   Perkins  &  Trimble,  for  appellees. 

HOBSON,  J.  On  August  22,  1896,  J.  B. 
Russell,  known  In  the  record  as  Bumey  Rus- 
sell, made  a  deed  of  assignment  to  S.  O.  Street 
for  the  benefit  of  his  creditors.  On  the  21st 
of  August,  or  the  day  before  he  made  the  as- 
signment, he  paid  C.  C.  Hitchcock  a  note  of 
11,000,  and  Mrs.  Ellen  Russell  a  debt  of  $1,- 
200,  with  money  that  be  borrowed  on  that  day 
from  Dr.  E.  P.  Russell  on  a  mortgage  then 
executed.     On  these  two  debts  his  brother, 

S  I.  See  Appeal  and  Error,  vol.  3,  Cent.  Dig.  J  464<. 


Bphraim  Russell,  was  surety.  On  thf  after- 
noon of  the  day  the  assignment  was  made,  S. 
D.  Chestnut,  a  cousin  of  his,  and  Ephralm 
Russell,  his  brother,  sued  out  attachments, 
which  were  levied  shortly  before  the  assign- 
ment was  made.  Appellee  Wisdom,  who  was 
a  creditor  of  Bumey  Russell,  filed  this  suit 
attacking  these  transactions  under  the  act  of 
1856  as  done  with  the  fraudulent  Intent  to 
prefer  the  creditors  named.  On  final  hearing 
the  court  dismissed  the  petition.  There  was  a 
motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence,  which  was  overruled. 
On  appeal  to  this  court  the  Judgment  was  re- 
versed, the  court  holding  that  such  a  state  of 
facts  was  presented  as  would  entitle  the 
plalntl£f  to  a  new  trial  on  the  merits.  It  was 
also  held  that  the  creditor  Wisdom  might 
maintain  the  action  in  his  own  name.  Street, 
the  assignee,  being  a  party  to  it,  and  assert- 
ing no  right  to  maintain  it  See  Wisdom  v. 
Russell,  53  S.  W.  284.  During  the  pendency 
of  the  appeal  Mrs.  Ellen  Russell  and  C.  C. 
Hitchcock,  who  were  defendants  to  the  ac- 
tion, died,  and  there  was  no  revivor  against 
their  representatives  in  this  court.  The  man- 
date of  this  court  was  filed  in  the  circuit 
court  at  its  December  term,  1899.  In  March, 
1900,  the  plaintiff  took  the  deposition  of  two 
new  witnesses  on  his  behalf.  At  the  April 
term  of  the  circuit  court  exceptions  were 
filed  to  these  depositions  on  the  ground  that 
no  notice  had  been  given  of  the  filing  of  the 
mandate,  pursuant  to  section  761  of  the  Civil 
Code,  and  that  there  had  been  no  revivor 
against  the  representatives  of  C.  0.  Hitch- 
cock or  Mrs.  Ellen  Russell.  The  action  was 
subsequently  abated  as  to  them,  and  the  ex- 
ceptions to  the  depositions  were  overruled. 
In  Baker  v.  Baker.  87  Ky.  464,  9  S.  W.  382. 
It  was  held  that,  when  the  mandate  and  opin- 
ion are  filed  of  record  In  open  court,  no  no- 
tice is  required  to  be  served  on  the  adverse 
party  in  order  to  give  the  case  the  same  po- 
sition on  the  docket  as  it  had  before  the  ap- 
peal was  taken,  for  both  parties  are  regarded 
as  being  present  In  court.  In  the  subsequent 
case  of  Lloyd  v.  Matthews,  92  Ky.  300.  17  S. 
W.  795,  It  was  held  that  a  case  did  not  stand 
for  Judgment  at  the  first  term  where  no  notice 
had  been  given  of  the  filing  of  the  mandate, 
although  the  mandate  simply  directed  a  Judg- 
ment to  be  entered,  and  so  much  of  the  Baker 
Case  as  held  that  notice  was  unnecessary  for 
the  entry  of  a  Judgment  at  the  first  terra  pur- 
suant to  tbe  mandate  without  notice  was  dis- 
regarded as  dictum.  But  the  point  actually 
decided  in  the  Baker  Case  was.  In  substance, 
adhered  to  In  that  opinion,  because  the  court 
carefully  distinguishes  the  Baker  Case  from 
the  one  before  It  by  the  fact  that  the  Judg- 
ment was  entered  there  at  the  succeeding 
term.  These  two  cases  have  been  regarded 
by  the  bench  and  bar  as  settling  the  law  on 
the  subject,  and  we  see  no  reason  for  depart- 
ing from  them. 

When  the  action  was  abated  as  to  C.  C. 
Hitchcock    and   Mrs.   Ellen   Russell,   nothing 
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was  left  but  the  question  wbetber  the  attach- 
ment lued  out  by  appellants,  Chestnut  and 
£!phralni  Russell,  were  fraudulent  and  prefer- 
ential under  the  act  of  1856.  They  had  no  in- 
terest In  having  the  action  kept  alive  as  to 
Hitchcock  and  Mrs.  Russell.  If  these  pay- 
ments were  preferential  acts,  and  operated  ai 
an  assignment,  appellants'  attachments  were, 
of  course,  defeated,  because  they  were  taken 
after  the  payments  were  made.  When  the 
action  was  abated  as  to  Hitchcock  and  Mrs. 
Russell,  one  of  the  grounds  for  defeating  their 
attachment  was,  therefore,  abandoned,  and 
only  one  ground,  the  validity  of  the  attach- 
ments themselves,  was  left  to  be  tried.  Ap- 
pellee was  not  required  to  wait  until  an  order 
-was  made  abating  the  action  as  to  Hitchcock 
and  Mrs.  Russell  before  taking  his  proof  on 
the  issue  with  appellees.  The  time  for  re- 
vivor had  passed,  and  to  have  waited  for  an 
order  of  court  abating  the  action  would  not 
have  been  to  exercise  proper  diligence,  be- 
-cause  there  was  no  obstacle  in  the  way  of 
taking  proof  against  the  remaining  parties  to 
the  action.  The  case  falls  under  subsection  2 
-of  section  500  of  the  ClvU  Oode:  "Though  the 
right  of  action  do  not  survive  to  or  against 
the  remaining  parties,  the  court  may  render 
judgment  as  between  them  if  it  can  do  so 
without  prejudice  to  others."  Part  of  the 
•cause  of  action  having  abated,  the  court  had 
power  to  render  Judgment  as  between  the  re- 
itiahilng  parties  on  the  issue  as  to  the  attach- 
ments, which  concerned  them  alone.  Subsec- 
tion 1  of  section  500  applies  to  a  case  where 
the  right  of  action  to  or  against  the  deceased 
person  survives  to  or  against  the  remaining 
parties.  It  has  no  application  to  a  case  like 
this,  where  there  was  no  survivor  as  against 
the  remaining  parties  of  the  cause  of  action 
against  the  deceased  defendants.  The  court 
therefore  properly  overruled  the  exceptions  to 
the  depositions. 

It  Is  earnestly  Insisted  that  the  Judgment 
is  not  sustamed  by  the  evidence.  The  fol- 
lowing facts  are  shown  by  the  proof,  and 
are  conceded:  Ephraim  Russell,  the  brother 
«f  Buruey.  and  bis  surety  in  the  notes  to 
Hitchcock  and  Mrs.  Ellen  Russell,  went  to 
see  him  In  the  night,  and  had  a  long  confer- 
ence with  him  In  bed  at  his  bouse.  Shortly 
thereafter  Ephraim  Russell  went  to  see  F.  L. 
Wilkinson,  a  lawyer  at  Elkton,  the  county 
seat,  whose  wife  was  a  cousin  of  theirs,  and 
a  daughter  of  Dr.  B.  P.  Russell.  After  a 
conference  between  them,  Hitchcock  placed 
bis  note  In  Wilkinson's  hands  for  collection. 
Wilkinson  and  Ephraim  Russell  then  got  in 
a  buggy,  and  went  to  Bumey  Russell's  house, 
and  an  arrangement  was  made  that  Bumey 
would  borrow  $2,200  of  Dr.  Russell  on  a 
mortgage,  and  pay  off  the  two  debts  of 
Hitchcock  and  Mrs.  Ellen  Russell,  on  which 
Ephraim  was  his  surety.  Wilkinson  had  no 
paper  with  him  to  write  the  mortgage,  so  he 
went  to  Trenton,  and  got  the  paper  and  a 
deputy  clerk,  drew  up  the  mortgage,  and 
waited   on   the  road  while   Ephraim   Russell 


and  the  derk  went  down  to  Bumey's  bouse 
to  take  the  acknowledgment  of  himself  and 
wife  to  the  mortgage.  This  occurred  on  the 
night  of  August  aOtb.  The  nest  morning 
Wilkinson  and  Bumey  Russell  went  to  see 
Dr.  Russell,  and  obtained  the  $2,200  from 
him  on  the  mortgage.  Returning  on  the 
train  that  evening,  WUklnson  got  off  the 
train  at  Trenton,  put  the  money  In  bank 
there,  and  drove  home,  after  night.  In  a  bng- 
gy.  He  gave  up  the  Hitchcock  note  to  Bur- 
ney  Russell,  and  gave  Mrs.  Ellen  Russell  a 
check  for  her  debt  That  night  about  mid- 
night, S.  D.  Chestnut,  who  was  a  cousin  of 
Bumey  Russell,  and  lived  on  an  adjolnhig 
farm,  went  to  see  Wilkinson,  and  had  an  in- 
terview with  him  at  his  house  on  the  out- 
skirts of  the  town  of  BIkton.  Chestnut  bad 
a  debt  of  $700  against  Bumey,  and  was 
surety  for  blm  for  something  like  twice  as 
much  more.  After  the  midnight  Interview 
with  Wilkinson,  Chestnut  went  to  see  Bumey 
Russell,  and  reached  home  on  the  morning 
of  the  22d,  Just  as  his  wife  was  starting  to 
Elkton  In  her  buggy.  He  got  In  the  buggy, 
and  went  on  with  his  wife,  and  when  he  got 
to  Wilkinson's  house  he  got  out,  his  wife- 
going  on  downtown  alone.  He  found  Eph- 
raim Russell  there.  B^hralm  was  also  sure- 
ty on  some  other  debts  besides  the  two  larger 
ones  which  had  been  paid  off  the  day  be- 
fore. He  bad  gotten  there  about  7  o'clock 
that  morning*  and  befwe  Wilkinson  went 
downtown.  Wilkinson  was  called  up  on  the 
phone,  and  returned  about  9  o'clock.  The 
three  then  went  upstahrs  In  an  upper  room, 
and  after  some  talk  Wilkinson  began  draw- 
lug  an  attachment  suit  in  favor  of  Chestnut 
against  Bumey  Russell  on  the  $700  debt,  and 
sent  down  to  his  office  for  his  Code  of  Prac- 
tice, so  that  he  might  write  out  more  ac- 
curately petitions  on  the  notes  executed  by 
Chestnut  and  Ephraim'  Russell  as  surety  for 
Bumey  RusselL  While  they  were  waiting 
for  the  Code  of  Practice^  after  the  first  suit 
had  been  prepared,  Bumey  Russdl  was  seoi 
approaching,  and  Bphraim  went  ont,  and 
stopped  him,  and  brought  him  in.  This 
was  abont  10  o'clock.  Bumey  stayed  there 
until  noon,  and  then  went  away  Just  before 
dinner.  After  he  left,  the  other  parties  ate 
dinner,  and  about  1:90  resumed  work  vox 
their  attachment  suits,  which  were  complet- 
ed between  4  and  6,  and  the  attachments 
were  then  taken  out.  In  the  meantime  Bur- 
ney  had  gone  to  Trenton,  10  miles  off,  and 
sold  his  crop  of  wheat  for  cash,  and  put  the 
money  In  his  pocket,  and  soon  after  this  sent 
a  telephone  message  to  Wilkinson.  Chest- 
nut went  on  home,  and  on  the  way  met  Bur- 
ney  coming  In  to  make  an  assignment.  He, 
at  Burney's  request,  went  by  Bumey's  house 
to  tell  his  wife  of  what  had  occurred,  and 
that  the  sheriff  was  coming  out  with  the  at- 
tachments. Ephraim  Russell  went  out  vrlth 
the  sheriff,  and  had  the  land  and  everything  on 
it,  except  the  wheat,  levied  on.  In  the  mean- 
lime   Bumey   had   gone  on   to   Wilkinson's 
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that  nlgbt,  and  made  the  deed  of  assignment. 
Bomey  testifies  that  It  was  agreed  between 
bim  and  bis  brother,  Ephralm,  and  bis  cous- 
in, S.  D.  Chestnut,  that  morning,  at  Wilkin- 
son's bouse,  that  he  was  Insolvent,  and  would 
have  to  make  an  assignment;  that  be  should 
go  nnd  sell  his  wheat,  and  put  the  money  in 
bis  pocket,  and  they  would  then  attach,  and 
then  he  should  come  In  and  make  bis  deed 
of  assignment.  They  deny  positlTely  all  this, 
and  minutely  explain  thebr  actions,  stating 
that  there  was  no  collusion,  and  that  their 
meeting  was  a  coincidence.  But  there  are  a 
number  of  circumstances,  besides  those  stat- 
ed, which  confirm  Burney's  testimony.  It 
was  agreed  between  Chestnut  and  Ephralm 
Itussell  that  Chestnuf  s  attachments  should 
bave  precedence.  It  Is  also  shown  that 
-Cbeatnut  was  complaining  to  Bumey  of  bis 
baying  secured  othera  without  securing  blm. 
It  Is  therefore  clear  that  Chestnut's  attach- 
ments were  given  a  precedence  because  Eph- 
ralm bad  already  gotten  released  from  a 
large  part  of  bis  liabilities  on  account  of 
Bumey  Russell,  and  to  this  extent,  at  least, 
Epbraim  and  Chestnut  were  acting  In  con- 
cert. In  the  next  place,  when  Biphraim  went 
down  with  the  sberifT,  he  did  not  have  the 
wheat  levied  on,  although  great  care  was  ex- 
ercised to  levy  on  everything  else.  Mrs. 
Bumey  Russell,  when  the  sheriff  got  there, 
told  blm  that  the  wheat  bad  been  sold.  Her 
husband  had  not  been  at  home,  and,  so  far 
as  the  proof  shows.  Chestnut  Is  the  only 
person  from  whom  she  could  have  gotten 
this  Information.  This  confirms  Burney's 
testimony  that  Chestnut  agreed  with  him  to 
t^l  his  wife  this,  and,  taken  In  connection 
with  the  fact  that  the  list  of  property  to  be 
levied  on  by  the  sheriff,  which  Chestnut  as- 
sisted in  making  out  before  they  left  Elk- 
ton,  did  not  Include  the  wheat,  seems  almost 
conclusive  to  our  mind.  There  was  no  dis- 
cussion of  the  grounds  of  attachment  The 
only  ground  attempted  to  be  stated  for 
which  there  was  any  proof  was  that  Bumey 
BuBsell  was  making,  <»■  about  to  make,  a 
fraudulent  disposition  of  his  property,  and 
imtil  the  wheat  transaction  occurred  there 
was  nothing  upon  which  to  base  this  allega- 
tion. There  was  an  evident  purpose  on  the 
part  of  these  parties  to  conceal  their  move- 
ments. This  Is  shown  not  only  by  the  night 
meetings  and  night  drives,  but  the  whole 
transaction  at  an  upper  room  of  Wilkinson's 
bouse  Is  so  out  of  keeping  with  the  ordinary 
way  of  doing  business  that  we  can  but  con- 
clude that  bis  version  of  the  transaction  is 
the  true  one,  and  that  the  chancellor  proper- 
ly so  held. 

The  statute  Includes  not  only  every  sale  ae 
conveyance  of  property  made  in  contempla- 
tion of  Insolvency  to  prefer  one  creditor  to 
another,  but  every  act  done  or  device  resort- 
ed to  for  this  purpose.  If  It  was  arranged 
between  the  three  that  the  debtor  should  sell 
bis  wheat,  and  put  the  money  In  bis  iracket, 
and  that  they  should  then  attach,  and  he, 


after  they  attached,  should  make  an  assign- 
ment, thus  by  his  action  giving  them  ground 
of  attachment,  and  securing  them  a  prefer- 
ence over  the  other  creditors,  this  was  un- 
doubtedly a  device  forbidden  by  the  statute. 
Letcher  v.  Stagner,  2  Duv.  424;  Wilson  v. 
Snelllng,  3  Bush,  322;  Hardware  Co.  v. 
Whitaker,  34  S.  W.  1086;  Calloway  v.  Callo- 
way, 39  S.  W.  241;  Laugblln  t.  Bank,  47  S. 
W.  623. 
Judgment  afilrmed. 


DEPOSIT  BANK  et  al.  v.  ROSE  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct.  15, 1902.) 

FRAUDULENT  CONVBTANCDS-CONSIDERATION 
— BVIDBNCB. 

1.  Ky.  St.  H  2S63,  2854,  providM  that,  when 
a  deed  shall  be  made  to  one  person,  and  the 
consideration  shall  be  paid  by  another,  no  use 
or  trust  shall  result  in  favor  of  the  latter,  but 
Euch  deeds  shall  be  deemed  fraudulent  as 
against  the  existing  debts  of  the  person  paying 
the  consideration.  A  wife,  who  had  abandoned 
her  husband,  conveyed  to  bis  mother  a  part  of 
her  general  estate  in  consideration  of  ais  ob- 
taining a  divorce  and  surrendering  to  her  the 
residae  of  the  estate.  The  husband  was  in- 
solvent at  the  time  of  the  conveyance.  Beld 
that,  though  the  cousideration  given  was  not 
such  as  to  be  sublect  to  the  claims  of  the  hus- 
band's creditors,  the  conveyance  was,  under  the 
statute,  fraudulent,  and  the  property  conveyed 
to  the  mother  was  subject  to  the  husband's 
debts. 

Appeal  from  circuit  court,  Logan  county. 

"To  be  officially  reported." 

Separate  actions  by  the  Deposit  Bank, 
Claude  Mlmms,  and  the  Bank  of  AdairviUe 
against  J.  A.  Rose  and  another.  The  actions 
were  consolidated,  and  from  judgments  for 
defendants,  plalntUfs  appeal.    Reversed. 

W.  P.  Sandldge  and  W.  L.  Reeves,  for  ap- 
pellants. James  H.  Bowden  and  S.  B.  Crewd- 
son,  for  appellees. 

HOBSON,  J.  J.  A.  Booe  and  wife,  BlHle 
Rose,  were  married  in  the  year  1890.  About 
three  years  after  that  she  abandoned  blm, 
leaving  blm  In  possession  of  420  acres  of  land, 
which  was  her  general  estate.  Some  time 
after  this  she  sued  him  for  possession  of  the 
land,  claiming  that  under  the  act  for  the  en- 
largement of  the  rights  of  married  women, 
passed  in  1894,  she -was  entitled  to  control  It. 
Tiie  court  sustained  a  demurrer  to  her  peti- 
tion. She  appealed  to  this  court,  and  tbe 
Judgment  was  affirmed  Rose  v.  Rose,  104 
Ky.  48,  46  S.  W.  524,  41  L.  R.  A.  353,  84  Am. 
St.  Rep.  430.  In  the  meantime  he  had  made 
an  assignment  for  the  benefit  of  his  creditors. 
She  desired  to  become  divorced  from  blm, 
and  to  recover  possession  of  her  land.  As 
long  as  they  remained  husband  and  wife,  be 
was  entitled  to  the  use  and  possession  of  It. 
She  could  not  obtain  a  divorce,  as  she  bad 
abandoned  blm,  but,  as  tbe  abandonment  bad 
existed  over  a  year,  be  could  maintain  the 
action.  Under  this  condition  of  things  she 
proposed  to  bim  that  she  would  pay  him  $500 
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In  money  and  conyey  to  him  120  acres  of  the 
land,  wortb  $40  an  acre,  if  he  would  surrenr 
der  to  her  the  remalado:  of  the  land,  and  file 
suit,  and  obtain  a  divorce.  He  declined  this 
proposition,  but  afterwards  proposed  that,  if 
she  would  pay  him  the  $500,  and  ccmvey  the 
120  acres  of  land  to  his  mother,  SalUe  M. 
Rose,  he  would  fUe  the  suit,  obtain  the  di- 
vorce, and  surrender  the  rest  of  the  land. 
She  accepted  this  proposition,  paid  him  the 
$500  in  cash,  and  by  deed,  in  which  he  also 
united,  conveyed  the  120  acres  to  his  mother. 
He  brought  the  suit,  obtained  the  divorce, 
and  surrendered  the  remainder  of  the  land. 
His  creditors  then  filed  this  suit  against  him 
and  his  mother  to  subject  to  their  debts  the 
land  which  had  been  conveyed  to  her,  char- 
ging that  it  was  only  a  device  to  defraud 
them,  he  being  insolvent.  The  allegations  of 
the  petition  were  dented,  and  on  final  hear- 
ing the  court  dismiased  it. 

It  is  urged  in  snpport  of  the  judgment  tliat 
whatever  Interest  J.  A.  Rose  had  In  the  land 
of  his  wife  was  not  subject  to  the  debts  of 
his  creditors,  as  the  statute  provided  that 
neither  the  land  of  the  wife  nor  its  rents 
should  be  liable  for  the  husband's  debts 
(Ren.  St.  p.  721),  and  that,  therefore,  he  gave 
nothing  that  his  creditors  could  complain  of 
his  vesting  In  another.  Section  1906,  Ky.  St., 
declares  void  all  sales  and  conveyances  made 
with  intent  to  hinder  and  delay  creditors. 
Under  such  statutes  the  rule  Is  settled  that 
the  law  takes  no  cognizance  of  a  fraud  that 
lujures  no  one,  and  that,  although  the  intent 
Is  fraudulent,  unless  the  thing  conveyed  Is 
something  that  the  law  would  appropriate  to 
the  payment  of  the  debt,  the  creditor  cannot 
complain,  for  he  Is  not  injured  by  the  ex- 
ecution of  the  deed,  and  would  not  be  bene- 
fited if  it  were  declared  void.  Thus  a  con- 
veyance of  a  homestead  cannot  t>e  assailed 
under  the  statute.  14  Am.  &  Eng.  Enc.  Law, 
255,  2uS.  But  this  action  is  based  upon  a  dif- 
ferent statute.  Sections  2353,  2354,  Ky.  St.. 
are  as  follows:  "When  a  deed  shall  be  made 
to  one  person  and  the  consideration  shall  be 
paid  by  another  no  use  or  trust  shall  result 
In  favor  of  the  latter,  but  this  shall  not  ex- 
tend to  any  case  in  which  the  grantee  shall 
have  taken  a  deed  in  his  own  name  without 
the  consent  of  the  person  paying  the  consid- 
eration, or  where  the  grantee  In  violation  of 
some  trust  shall  have  purchased  the  lands 
deeded  with  the  effects  of  another  person." 
"Such  deeds  shall  be  deemed  fraudulent  as 
against  the  existing  debts  and  liabilities  of 
the  person  paying  the  consideration."  At 
common  law,  where  property  was  purchased, 
and  the  conveyance  was  taken  in  the  name  of 
one  person,  while  the  price  was  paid  by  an- 
other, a  trust  at  once  resulted  in  favor  of  the 
party  paying  the  price,  and  the  holder  of  the 
legal  title  became  a  trustee  for  him.  2  Pom. 
Eq.  Jur.  {  1037.  The  statute  above  quoted 
abolished  the  resulting  trust,  and  under  it 
the  rule  is,  where  the  contract  Is  not  Illegal, 
that.  If  the  party  receivhig  the  title  refuses 


to  execute  the  trust  or  return  the  money,  an 
action  will  lie  upon  the  implied  promise  raised 
by  law  to  refund  the  money.  Martin  v.  Mar- 
tin, 68  Ky.  47.  It  has  also  been  held  that, 
if  the  property  Is  in  fact  held  \n.  secret  trust 
for  the  party  paying  the  consideration,  his 
creditors  may  subject  it,  although  their  debts 
were  subsequently  created.  Matthews  v.  Al- 
britton,  83  Ky.  32.  In  this  case  the  debts 
were  in  existence  at  the  time  of  the  convey- 
ance. The  statute  was  designed  to  draw  a 
distinction  between  the  ^Listing  debts  and 
those  subsequently  created.  The  provision 
that  such  deeds  shall  be  deemed  fraudulent 
as  against  the  existing  debts  and  liabilities  of 
the  person  paying  the  consideration  apphes, 
although  there  may  be  no  proof  that  the 
property  is  held  in  secret  trust  for  the  party 
paying  the  consideration.  The  reason  for 
this  distinction  is  that  secret  trusts  are  diffi- 
cult of  proof,  and  that  it  is  a  fraud  on  the 
creditor  for  the  debtor  to  place  his  property 
in  the  hands  of  others,  leaving  his  debts  un- 
paid. The  operation  of  the  statute  does  not 
depend  upon  the  amount  of  the  consideration. 
If  a  debtor  buys  for  $1,000  property  worth 
$10,000,  and  places  the  title  In  another,  the 
property,  and  not  the  $1,000  that  was  put  in 
it.  Is  subject  imder  the  statute,  to  his  existing 
liabilities.  The  meaning  of  the  statute  is 
that  property  which  would  be  subject  to  the 
existing  claims  of  creditors  If  conveyed  to 
the  debtor  shall  be  In  like  manner  subject  to 
their  claims  where  he  pays  the  consideration, 
and  the  title  Is  t&k&a  by  his  procurement  to 
another.  As  to  existing  debts,  the  statute, 
by  declaring  such  deeds  fraudulent,  dispenses 
with  proof,  and  establishes  a  conclusive  pre- 
sumption that  the  property  conveyed  to  an- 
other Is  held  in  trust  for  the  party  paying  the 
consideration.  Its  purpose  Is  to  prevent  such 
a  shift  or  device  shielding  the  property  from 
his  existing  debts.  In  other  words,  as  to 
these  debts  It  regards  the  party  paying  the 
consideration  as  the  beneficial  owner  of  the 
property,  and  treats  the  property  as  though 
conveyed  to  him.  To  hold  that  it  does  not 
apply  in  all  cases,  but  only  where  the  con- 
sideration paid  was  In  such  shape  that  the 
creditors  might  have  subjected  it  to  tbelr 
debts,  would  be  to  narrow  the  terms  of  the 
statute,  and  add  to  it  an  reception  that  the 
legislature  has  not  seen  fit  to  make.  If  this 
land  had  been  conveyed  directly  to  the  hus- 
band. It  would  unquestionably  have  been  li- 
able to  bis  debts.  The  only  reason  why  be 
had  It  conveyed  to  his  mother,  and  not  to  him- 
self, was  to  shield  it  from  his  creditors.  The 
proof  leaves  no  doubt  of  this.  The  deed  was, 
therefore,  fraudulent  as  to  creditors,  and  the 
property  may  be  subjected  In  the  hands  of 
Mrs.  SalUe  M.  Rose  just  as  It  could  have  l>een 
if  conveyed  to  the  real  purchaser,  J.  A.  Rose. 
He  gave  for  It  a  valuable  consideration,  and. 
whether  this  consideration  was  moral  or  fan- 
moral,  or  such  as  the  court  would  enforce, 
we  cannot  now  hiqulre.  The  contract  has 
been  executed,  and  he  will  not4>e  allowed  to- 
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keep  Its  fruits  on  the  ground  of  its  immorali- 
ty; and  his  motber,  under  the  statute,  Is  in 
no  better  shape  than  he.  His  inchoate  right 
of  curtesy  in  the  landed  estate  of  his  wife, 
with  the  right  to  use  the  rents,  was  of  great 
value,  for  the  reason  tbat,  aside  from  the 
annual  rents,  the  death  of  his  wife  might  at 
any  time  make  the  estate  an  absolute  right 
of  curtesy.  His  foregoing  all  of  this,  and 
bringing  a  suit  and  obtaining  a  divorce,  were 
a  valuable  conslderatiou  for  the  deed  which 
the  wife  made;  and,  when  the  chancellor  Is 
called  upon  under  the  statute  to  subject  the 
land  so  conveyed,  he  will  not  stop  to  Inquire 
as  to  the  amount  of  the  consideration,  or 
whether  his  creditors  could  have  reached  It  in 
its  condition  at  the  time  and  subjected  It  to 
their  debts. 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  subjecting  the  120  acres  of 
land  to  the  debts  of  appellant 


MORGAN  et  al.  v.  BETTERTON  et  al. 
(Supreme  Court  of  Tennessee.    Oct  4,  1902.) 

CONSTABLE'S   BOND— SUIT  BY   MOTION— JURIS- 
DICTION   OF  JUSTICEJ— APPEAL- 
EVIDENCE— VARIANCE. 

1.  Shannou's  Code,  I  476,  requires  the  bond 
of  a  constable  to  be  filed  in  the  county  court. 
Section  5579  provides  that  a  judicial  record  is 
proved  by  production  of  the  original,  or  by 
a  copy  thereof  certified  by  the  clerk  and  au- 
thenticated by  his  seal  of  office.  In  a  suit  by 
motion  before  a  justice  against  a  constable  on 
his  bond,  the  paper  presented  and  purporting 
to  be  a  copy  of  the  bond  had  only  a  certificate 
that  "the  foregoing  is  a  correct  copy  of  the 
bond  and  oath  of  M.,  constable.  D.,  Deputy 
Clerk."  Held,  that  the  paper  was  inadmissible, 
not    being   properly   certified. 

2.  Shannon's  Code,  §  54CK2,  provides  that  in 
suit  by  motion  against  a  constable  on  his  bond, 
the  plaintiff,  before  judgment  against  the  sure- 
ties, taa»t  produce  a  certified  copy  of  the  bond. 
Held,  that  where  no  notice  is  served  on  the 
snreties,  and  the  copy  of  the  bond  produced 
is  not  properly  certified,  the  justice  has  no  ju- 
risdiction over  the  sureties. 

3.  On  appeal  in  such  case  the  circuit  court 
has  no  jurisdiction  over  the  sureties,  nor  can 
it  acquire  it  by  the  filing  of  a  properly  certified 
bond. 

4.  Where,  in  a  suit  begun  by  motion  against 
a  constable  on  his  bond,  the  motion  is  for  a 
nonreturn,  it  is  error  for  the  circuit  court  on 
appeal  to  instruct  the  jury  that  they  may  ren- 
der judgment  for  an  inanfflcient  return. 

Appeal  from  circuit  court  Hamilton  coun- 
ty; Floyd  Estill,  Judge. 

Action  by  E.  R.  Betterton  &  Co.  against 
I.  0.  Morgan  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.    Reversed. 

J.  A.  Caldwell,  for  appellant  Betterton. 
Murray,  Murray  &  Peak,  for  appellees. 


NEIL,  J.  This  suit  was  begun  by  motion 
before  a  Justice  of  the  peace  of  Hamilton 
county  against  the  plaintiff  In  error  I.  C. 
Morgan  and  his  sureties  on  his  official  bond 
as  constable;  notice  not  being  served  on  the 
sureties,  but  on  Morgan  alone.  The  paper 
presented  before  the  Justice  of  the  peace  as 


the  basis  of  the  motion,  purporting  to  be  a 
copy  of  the  bond,  had  upon  it  only  the  fol- 
lowing certificate:  "The  foregoing  is  a  cor- 
rect copy  of  bond  and  oath  of  I.  C.  Morgan, 
constable,"  etc.  'This  3d  day  of  January, 
1900.  E.  J.  Dlllard,  Deputy  Clerk."  The 
motion,  as  made  before  the  Justice  of  the 
peace,  was  for  the  nonreturn  of  an  execution 
specified  therein.  The  Justice  of  the  peace 
rendered  Judgment  against  Morgan  and  his 
sureties  on  the  motion,  and  the  cause  was 
thereupon  appealed  to  the  circuit  court.  In 
that  court  Betterton  &  Co.  offered  the  same 
paper,  purporting  to  be  a  copy  of  the  bond, 
that  bad  been  offered  before  the  Justice  of 
the  peace,  and  It  was  objected  to,  because 
not  properly  certified.  The  objection  was 
sustained,  but  his  honor,  the  circuit  Judge, 
allowed  Betterton  &  Qo.  to  have  placed  up^ 
on  the  paper  a  fuller  certificate  showing  that 
the  paper  was  "a  full,  true,  and  perfect  copy 
of  the  bond"  of  the  said  constable  as  the 
same  appeared  of  record  In  hisofllce,  eta; 
the  certificate  being  signed  by  the  clerk  of 
the  county  court  and  having  attached  there- 
to the  seal  of  the  court  The  paper  was 
then  again  offered  in  evidence,  but  was  ob- 
jected to  on  the  ground  that,  inasmuch  as  the 
certificate  was  fatally  defective  when  the 
paper  purporting  to  be  a  copy  of  the  bond 
was  offered  In  evidence  before  the  Justice  of 
the  peace,  and  no  notice  of  the  proceeding 
havhig  been  served  on  the  sureties,  the  Jus- 
tice of  the  peace  acquired  no  Jurisdiction  of 
them,  and.  If  he  had  no  Jurisdiction,  the  cir- 
cuit court  could  not  acquire  Jurisdiction  by 
appeal,  and  that  If  Jurisdiction  had  not  been 
acquired  by  the  appeal.  It  could  not  be  con- 
ferred by  placing  a  new  certificate  upon  the 
bond  after  the  cause  had  reached  the  cir- 
cuit court  This  objection  was  overruled  by 
the  circuit  Judge,  and  his  action  In  this  re- 
gard Is  assigned  as  error.  Error  Is  also  as- 
signed upon  the  charge  which  his  honor  de- 
livered to  the  Jury.  The  portion  of  the 
charge  objected  to  was  as  follows:  After 
charging  correctly  upon  the  subject  of  the 
nonreturn  of  an  execution,  he  proceeded: 
"As  before  stated,  the  motion  Is  predicated 
upon  the  Idea,  also,  that  the  return  Is  Insuffi- 
cient. The  mere  indorsement  upon  the  exe- 
cution that  he  had  collected  twenly-flve 
dollars,  and  dating  it  without  any  other  ex- 
planation of  his  action,  would  not  be  a  com- 
plete and  sufficient  return  within  the  mean- 
ing of  the  statute,  and,  if  that  Is  the  proof  ha 
the  case,  your  verdict  should  be  for  the 
plaintiff."  His  honor  stated  the  substance 
of  the  return  correctly,  but  he  did  not  cor- 
rectly state  the  motion.  That  was  for  non- 
return of  the  execution  only.  It  contained 
no  averment  whatever  with  respect  to  an  In- 
sufficient return.  It  Is  also  Insisted  by  the 
plaintiff  In  error  that  there  was  no  evidence 
of  a  nonreturn,  and  error  is  assigned  upon 
this  matter. 

As  to  the  flret  error:    The  paper  which 

was  offered  purported  on  Its  face  to  be  a 
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record  of  Hamilton  county,— a  bond  executed 
by  Morgan  as  one  of  tbe  constables  of  that 
county;  to  have  been  marked  filed  In  tbe 
office  of  tbe  county  court  clerk  on  tbe  4tb 
day  of  January,  1899,  by  "J.  N.  McCutcben, 
Clerk,"  and  had  Indorsed  thereon  what  pur- 
ported to  be  tbe  official  oath  of  Morgan,  with 
tbe  following  Jurat  attached  thereto :  "Sworn 
to  and  subscribed  In  open  coutt,  this  4th  day 
of  January,  1889.  B.  J.  DUlard,  D.  Clerk." 
In  Tiew  of  these  facts,  and  of  tbe  rule  that 
the  court  Is  presumed  to  know  tbe  officers  of 
tbe  several  counties  of  tbe  state.  It  Is  In- 
sisted by  defendant  In  error  that  the  paper 
was  prima  facie  admissible,  under  tbe  au- 
thority of  Stinson's  Lessee  v.  Russell,  2 
Overt.  40-12.  On  the  other  hand,  It  is  In- 
sisted by  tbe  plaintiff  In  error  that  the  rule 
established  In  this  case  as  to  Informal  cer- 
tificate has  been  superseded  by  tbe  Code, 
and  that  the  latter  requires  that  the  certifi- 
cate shall  be  under  the  seal  of  the  court. 
Such  is  tbe  requU:ement  of  section  5579  of 
Shannon's  Code.  This  section  Is  In  a  chap- 
ter entitled  "Documentary  Evidence,"  and  It- 
self applies  In  terms  to  "Judicial  records." 
We  think  the  term  "Judicial  records,"  as 
used  In  this  section,  Is  sufficiently  broad  to 
cover  the  bond  of  a  constable,  which  is  re- 
quired to  be  recorded  in  the  county  court 
Shannon's  Code,  |  476.  Tbe  Code  provision 
Is  later  than  the  case  above  referred  to,  and 
others  cited  by  counsel  for  defendant  In  er- 
ror, and  supersedes  these  cases  as  to  tbe 
proper  form  of  certificate.  It  follows  that 
there  was,  in  truth,  no  certified  copy  of  the 
constable's  bond  produced  before  the  jus- 
tice of  tbe  peace  under  the  facts  above  stat- 
ed. 

From  this  It  follows  that  the  Justice  of  the 
peace  never  acquired  Jurisdiction  of  the  sure- 
ties, because,  no  notice  having  been  served 
on  them,  it  was  essential  to  bis  Jurisdiction 
over  them  that  the  plaintiff  should  have  pro- 
duced to  him  a  certified  copy  of  the  bond. 
Shannon's  Code,  |  5982.  The  section  refer- 
red to  does  not  use  tbe  term  "Jurisdiction," 
but  that  Is  necessarily  its  meaning,  because 
the  rendering  of  Judgment  Is  tbe  first  act  to 
be  done  by  tbe  Justice  of  the  peace  in  such 
a  case,  and,  if  he  have  no  power  to  do  this 
without  the  certified  copy  of  the  bond,  he  baa 
no  power  over  them  at  all.  The  proceedings 
under  which  Judgments  by  motion  are  ren- 
dered are  summary,  and  must  be  strictly 
construed.  Erkman  v.  Carnes,  101  Tenn. 
136,  45  8.  W.  1007;  Wlngfleld  v.  Crosby,  6 
Cold.  241.  The  Justice  of  tbe  peace  having 
been  without  Jurisdiction  as  to  the  sureties, 
the  circuit  court  could  acquire  none  as  to 
them  by  appeal.  Nor  could  It  acquire  Juris- 
diction of  them  by  the  introductiou  of  a  prop- 
erly certified  copy  of  the  bond  in  that  court; 
and  this  because  Its  Jurisdiction  of  tbe  cause 
was  only  appellate,  and  not  original.  It  Is 
axiomatic  that  tbe  appellate  Jurisdiction  of 
a  court  in  any  given  case  is  dependent  upon 
tbe  existence  of  Jurisdiction,  either  original 


or  appellate.  In  tbe  court  from  which  tbe  ap- 
peal comes.  It  follows  that  the  first  assign- 
ment of  error  must  be  sustained. 

The  second  assignment  of  error  mnst  also 
be  sustained.  His  honor  the  circuit  Judge 
committed  error  in  instructing  the  Jury  that 
they  could  render  Judgment  as  for  an  Insuffl- 
cient  return,  and  in  stating  to  them  that  the 
motion  covered  this  ground,  when  in  fact  it 
covered  only  the  ground  of  nonreturn.  Wat- 
kins  V.  Barnes,  1  Sneed,  202. 

The  third  error  assigned  Is  not  well  taken, 
there  being  some  evidence  to  sustain  tbe 
averment  of  nonreturn  of  the  execution;  but 
this  does  not  alter  tbe  result 

Let  a  Judgment  be  entered  reversing  tbe 
Judgment  of  the  court  below,  and  remanding 
tbe  cause  for  a  new  trial  as  to  Morgan,  but 
dismissing  it  as  to  tbe  sureties.  The  defend- 
ant In  error  will  pay  all  the  costs  of  this 
court 


STATE  v.  MORGAN. 
(Supreme  Court  of  Tennessee.    Oct  10,  1902.) 

FAI.3B1    PRETENSES— INDICTMENT— SUFFiaEN- 

CY—IiARCBNY— INDICTMENT— PROPERTY 

SUBJECT  OF  LARCENY. 

1.  An  indiotmeut  for  false  pretenses,  which 
alleges  that  defendant  represented  to  a  county 
that  he  was  entitled  to  county  warrants  of  a 
designated  value  for  services  rendered  as  con- 
stable in  small-offense  cases  tried  before  a 
designated  justice  of  the  peace,  sufficiently  avers 
the   means   of  fraud. 

2.  An  indictment  for  false  pretenses,  which 
alleges  that  defendant  was  legally  entitled  to 
county  warrants  of  a  designated  value  for 
services  as  constable  In  small-offense  cases  tried 
before  a  designated  justice  of  the  peace,  bnt 
that  he  was  not  entitled  to  receive  a  coonty 
warrant  of  a  larger  sum  desiguated,  which  be 
well  knew,  and  that  he  drew  from  the  coonty 
a  warrant,  including  costs  taxed  In  his  favor 
on  false  bills  of  costs  to  a  designated  amount 
and  also  legal  costs  to  a  designated  amoont, 
sulflcieutly  avers  the  false  character  of  the 
pretenses. 

3.  An  Indictment  for  false  pretenses,  which 
alleges  that  defendant  falsely  represented  to  a 
connty  that  be  was  entitled  to  county  warrants, 
which  he  well  knew  was  false,  and  made  for 
the  purpose  of  deceiving  the  county,  and  ob- 
taining from  it  the  warrant  and  that  he  ob- 
tained it  under  false  pretenses,  sufficiently  avers 
the  fraudulent  intent. 

4.  An  Indictment  which  alleges  that  the  prop- 
erty obtained  consisted  of  county  warrants  of 
a  designated  value  and  a  certain  numbered  war- 
rant of  the  same  value,  sufficiently  describea 
the    property. 

5.  An  indictment  which  alleges  that  by  rea- 
son of  false  and  fraudulent  representations  and 
Illegal  and  fraudulent  bills  of  costs  defendant 
became  possessed  of  a  connty  warrant,  suffi- 
ciently avers  the  reliance  of  tne  connty  iMming 
it  on  the  false  pretenses. 

6.  An  Indictment  for  false  pretenses  by  means 
of  fraudulent  forged,  and  Illegal  bills  of  costs 
is  not  defective  for  failing  to  set  out  such  bills 
of  costs. 

7.  An  indictment  for  false  pretenses  In  pro- 
curing a  connty  warrant,  which  shows  on  its 
face  that  the  false  pretenses  did  not  constitate 
the  sole  inducement  for  tbe  issuance  of  the  war- 
rant but  that  legal  bills  formed  a  part  of  tbe 
consideration,  is  not  defective,  it  being  sufficient 

f  6.  See  False  Pretezuei,  voL  23,  Cent.  Ols.  |  SC 
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if  the  false  pretenses  had  a  controlliug  in- 
floence. 

8.  An  indictment  for  larceny  of  a  county  war- 
rant, which  alleges  that  defendant  stole  a  coun- 
ty warrant  numbered  a  designated  number  of 
a.  fixed  Talne,  of  the  personal  property  of 
the  county  issuing  it,  sufficiently  descril>es 
the  property  talceu  and  designates  its  owner. 

9.  A  county  warrant  may  be  the  subject  of 
larceny. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty;  W.  T.  Smith.  Judge. 

I.  C.  Morgan  was  Indicted  for  obtaining 
property  under  false  pretenses  and  for  lar- 
ceny. From  a  judgment  quashing  the  Indict- 
ment the  state  appeals.    Reversed. 

Charles  T.  Gates,  Jr.,  Atty.  Gen.,  for  the 
State.    Murray,  Murray  &  Peak,  for  appellee. 

NEIL,  J.  The  defendant  was  charged  In 
the  circuit  court  of  Hamilton  county,  under 
an  Indictment  containing  two  coimts,— one 
for  obtaining  county  warrant  No.  41,311,  of 
that  county,  under  certain  false  pretenses; 
and  the  other  for  larceny  of  the  same  war- 
rant on  the   day  of  May,  1900.    His 

honor  the  circuit  jndge  quashed  the  indict- 
ment, and  the  state  appealed  In  error. 

The  flrst  count  may  be  analyzed  as  fol- 
lows: (1)  The  averment  as  to  the  pretense 
is  that  the  defendant,  a  constable  of  Hamil- 
ton county,  represented  to  the  county  that 
he,  as  such  constable,  was  entitled  to  Ham- 
ilton county  warrants  from  the  county,  of 
the  value  of  $165,  for  services  rendered  as 
constable  for  the  <wunty  In  small-ofTense  cas- 
es submitted  by  defendants  in  state  causes, 
and  tried  by  and  before  Robert  Wallace,- 
a  justice  of  the  peace  of  Hamilton  county. 
<2)  The  averment  upon  the  point  of  the  false 
and  fraudulent  character  of  these  pretended 
bills  of  cost— that  is,  the  negativing  of  the 
tmth  of  the  pretenses  and  the  defendant's 
knowledge  of  their  falsity— is  as  follows: 
"The  said  1.  G.  Morgan,  constable  aforesaid, 
-was  legally  entitled  to  Hamilton  county  war- 
rants of  the  value  of  forty-eight  dollars,  of 
good  and  lawful  money  of  the  United  States, 
upon  legitimate  cases  where  the  defendants 
were  legally  tried  and  submitted  under  the 
small-offense  law  by  and  before  Robert  Wal- 
lace, justice  of  the  peace,  aforesaid;  but  he 
was  not  entitled  to  receive  from  Hamilton 
county  Hamilton  county  warrants  of  the 
value  of  one  hundred  and  slxty-flve  dollars, 
of  good  and  lawful  money  of  the  United 
States,  and  this  the  said  I.  C.  Morgan  well 
knew.  On  the  day  aforesaid  the  said  I.  0. 
Morgan,  constable,  drew  from  Hamilton 
county  Hamilton  county  warrant  No.  41,811, 
which  warrant  included  and  was  for  costs 
taxed  In  favor  of  and  to  the  favor  of  I.  C. 
Morgan  upon  false,  fraudulent,  forged,  and 
illegal  bills  of  cost  to  the  amount  of  one 
hundred  and  seventeen  dollars,  of  good  and 
lawful  money  of  the  United  States,  and  also 
legal  costs  taxed  to  the  credit  of  said  I.  O. 
Morgan  to  the  amount  and  of  the  value  of 
forty-eight  dollars,  to  which  the  said  I.  O. 


Morgan  was  entitled."  It  is  thus  perceived 
these  bills  of  cost  amounting  to  |165  (less 
$48,  of  lawful  costs)  are  averred  to  have 
been  "false,  fraudulent,  forged,  and  illegal," 
and  they  are  subsequently  characterized  In 
the  Indictment  as  "false  pretenses."  (3)  As 
to  the  fraudulent  Intent,  the  averments  ore 
that  he  "did  unlawfully,  feloniously,  willful- 
ly, fraudulently,  and  falsely  represent  to 
Hamilton  county  that  he,  as  such  constable, 
was  entitled,"  etc.,  "which  false,  felonious, 
and  fraudulent  representations  the  said  I.  C. 
Morgan  well  knew,-  at  the  time  be  made 
them,  that  they  were  false,  and  made  for  the 
purpose  of  deceiving  and  obtaining  from 
Hamilton  county  the  following  personal  prop- 
erty, to  wit,"  etc.  Again:  "The  said  I.  C. 
Morgan  well  knew  he  was  entitled  to  Hamil- 
ton county  warrants  only  to  the  value  of 
forty-eight  dollars,  and  he  did  obtain  the 
property  aforesaid  under  false  pretenses." 
<4)  The  averment  as  to  the  property  obtain- 
ed Is  that  It  consisted  of  "Hamilton  county 
warrants  of  the  value  of  one  hundred  and 
sixty-five  d(^Iara";  and  again,  "Hamilton 
comty  warrant  No.  41,311,  *  *  *  of  the 
value  of  one  bnndred  and  slxty-flve  dollars." 
(5)  As  to  the  reliance  of  Hamilton  county 
on  the  said  fraudulent  pretenses,  and  defend- 
ant's procurement  of  the  county  warrant 
Ihweby,  the  averment  is:  "And  by  reason 
of  the  said  unlawful,  felonious,  false,  and 
fraudulent  representations,  and  said  illegal, 
false,  and  fraudulent  bills  of  costs,  the  said 
I.  O.  Morgan  did,  on  the  day  aforesaid,  and 
In  the  county  aforesaid,  become  possessed  of 
said  personal  property,  the  property  of  Ham- 
ilton county,  which  he^  the  said  I.  0.  Morgan, 
unlawfully,  feloniously,  and  fraudulently  con- 
verted to  his  own  use." 

The  Indictment  Is  very  inartlflclally  drawn, 
all  of  the  several  elements  above  mentioned 
b^g  mixed  together,  and  several  of  them 
being  repeated;  but  we  think  it  Is  clearly  suf- 
ficient as  to  the  points  2,  S,  4,  and  6.  The 
only  question,  in  our  judgment,  is  whether 
the  false  pretense  Is  sufiSciently  stated.  This 
may  be  regarded  from  three  standpoints,  and 
is,  In  our  judgment,  sufficiently  definite  from 
either  one.  It  may  be  said  that  the  false 
pretense  consisted  in  Morgan's  representing 
to  the  county  that  he  was  entitled  to  $165  in 
warrants  for  services  performed  by  him  as 
consttible  In  small-offense  cases  tried  before 
Robert  Wallace,  justice  of  the  peace,  when 
in  fact  he  was  entitled  to  only  $48  in  war- 
rants for  services  performed.  The  pretense 
h»e  would  be  that  he  had  performed  serv- 
ices to  such  an  extent  In  the  character  of 
cases  referred  to  as  imder  the  statutory  fee 
bill  would  amount  to  $165,  when  in  truth  he 
had  performed  services  which,  under  the  fee 
bill  referred  to,  amounted  to  only  $48.  Or 
it  may  be  said  that  the  pretense  was  that  he 
had  performed  certain  services  aggregating 
under  the  fee  bill  $117  in  cases  before  Rob- 
ert Wallace,  justice  of  the  peace,  when  In 
fact  he  had  not  performed  such  services.    It 
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1b  a  different  way  of  stating  the  same  thing. 
In  each  case  the  method  of  proof  is  the 
same.  Or,  again,  it  may  be  said  that  each 
separate  fraudulent  bill  of  costs  was  a  false 
pretense.  In  this  view  the  proof  of  any  one 
of  them,  and  the  obtaining  of  the  property 
thereby,  would  be  sufficient  to  sustain  a  con- 
viction. It  is  said  in  Brltt  v.  State,  9 
Humph.  SI,  42,  that  a  single  pretense  proved 
as  laid,  though  joined  with  others,  is  suffi- 
cient to  support  the  indictment 

It  is  urged  in  defendant's  brief  that  "the 
forged  bills  of  costs  are  not  set  out  as  is 
required  by  law";  citing  Wallace  v.  State,  2 
Tenn.  Gas.  01&.  This,  we  think,  is  an  in- 
correct application  of  that  authority.  There 
the  defendant  was  indicted,  it  Is  true,  under 
the  same  section  of  the  Ck>de  as  was  the 
present  defendant,  but  under  that  clause  of 
it  which  denounced  the  procuremoit  by  any 
false  pretense,  with  intent  to  defraud,  of 
"the  signature  of  any  person  to  any  written 
Instrument  the  false  making  of  which  is 
forgery."  Code,  §  6568.  It  was  said  that 
the  instrument  procured,  not  the  false  pre- 
tense by  which  it  was  procured,  should  be 
set  out,  so  that  the  court  could  determine 
whether  it  was  a  written  Instnunent,  the 
false  making  of  which  would  be  forgery. 
Moreover,  without  reference  to  the  authority 
mentioned,  It  was  not  necessary  in  any  view 
that  the  bills  of  costs  alleged  to  have  been 
forged,  and  to  have  constituted  the  false  pre- 
tense or  false  pretenses,  should  have  been 
set  out  in  the  face  of  the  indictment  in  the 
kind  of  case  we  have  before  us.  They  are 
sufficiently  indicated  in  the  indictment  to 
prevent  any  mistake  as  to  the  bills  Intended. 
They  are  described  as  bills  of  costs  for  serv- 
ices purporting  to  have  been  rendered  by 
the  defendant,  as  constable  of  Hamilton 
county,  in  small-offense  cases  tried  and  sub- 
mitted by  defendants  in  state  cases  before 
Robert  Wallace,  a  Justice  of  the  peace  of 
Hamilton  county,  prior  to  the  issuance  of 
the  warrant  by  the  county.  They  are  fur- 
ther described  as  aggregating  |U7,  but  we 
do  not  think  this  is  material,  as  proof  of  any 
one  of  the  illegal  bills  of  costs,  and  that  it 
operated  as  a  part  of  the  Inducement  for  the 
Issuance  of  the  warrant,  would  be  sufficient 
to  sustain  a  conviction,  under  the  rule  stated 
In  one  of  the  preceding  paragraphs.  9 
Humph.  81,  42. 

It  is  insisted  that  the  indictment  is  not 
good,  because  the  Illegal  bills  of  costs  did 
not  constitute  the  sole  Inducement  to  the 
county  to  issue  the  warrant,  but  that,  on  the 
contrary,  it  is  shown  on  the  face  of  the  in- 
dictment that  there  were  some  legal  bills  of 
costs  presented  at  the  same  time,  and  which 
constituted  a  part  of  the  consideration  of  the 
warrant  issued.  This  Is  not  material.  "It 
is  not  necessary  to  a  conviction  that  the  false 
pretenses  should  be  the  sole  inducement  by 
which  the  property  in  question  Is  parted 
with.    If  they  liave  controlling  influence^  it 


is  enough,  although  other  minor  conaidera* 
tions  operate  upon  the  mind  of  the  party." 
2  Whart.  Cr.  Law,  |  2121.  The  author  cite» 
numerous  authorities  in  a  footnote  in  support 
of  the  proi)o8ition. 

It  is  Insisted  that  the  first  count  is  bad  for 
duplicity,  but  this  contentk>n  is  not  a  sound 
one.  From  the  analysis  which  we  have 
made  of  the  count,  it  is  seen  that  only  one 
offense  is  charged,— that  of  obtaining  the 
county  warrant  by  false  pretenses. 

It  is  said  that  no  facts  are  averred  showing- 
that  Hamilton  county  was. deceived,  or  could 
have  been  deceived,  by  the  alleged  false 
pretenses.  We  think  the  averment  upon  this 
subject  Is  sufficient  The  averment  la,  in 
substance,  that  the  county  warrant  was  pro- 
cured by  the  presentation  of  fraudulent  and 
forged  bills  of  costs  in  a  certain  class  of  crim- 
inal cases.  The  presentation  of  forged  bills  of 
costs  might  mislead  any  person  of  ordinary 
prudence.  The  official  of  the  county  whose 
duty  it  waa  to  Issue  the  warrant  would,  as  a 
general  thing.  Justly  presume  that  an  officer 
presenting  bills  of  costs  was  honest;  and, 
further,  if  upon  examination  of  the  dockets 
he  should  find  cases  of  submission— the  kind 
referred  to  in  the  Indictment— and  bills  of 
costs  attached,  be  would  not  In  the  ordinary 
course  of  business  of  the  kind,  deem  it  neces- 
sary to  pursue  the  inquiry  with  a  view  to 
ascertaining  whether  the  defendants  in  these 
cases  were  fictitious  persons,  and  the  whole 
entry  a  forged  or  fictitious,  document  There 
is  nothing  upon  the  face  of  the  Indictment 
to  indicate  that  a  person  of  ordinary  pru- 
dence would  have  had,  or  ought  to  have 
had,  grave  suspicions,  or  any  grade  of  suspi- 
cion, aroused  in  his  mind,  with  respect  to  the 
validity  of  the  bills  of  costs  referred  to. 

We  are  of  opinion,  therefore,  that  none  of 
the  objections  to  the  first  count  are  well 
taken. 

We  are  of  opinion  that  the  second  coont 
also  Is  good.  Omitting  the  formal  parts,  it 
reads  as  follows:  "That  I.  C.  Morgan  here- 
tofore, on  the  day  of  May,  1900,  in 

the  county  aforesaid,  did  unlawfully  and  fe- 
loniously, take,  steal,  and  carry  away  Ham- 
ilton county  warrant  No.  41,311,  of  the  value 
of  one  hundred  and  sixty-five  dollars  of  good 
and  lawful  money  of  the  United  States,  the 
personal  property  of  Hamilton  county,  against 
the  peace  and  dignity  of  the  state."  This 
embraces  the  language  of  the  statute,  suffi- 
ciently describes  the  property  taken,  and 
gives  the  name  of  the  owner  from  whom  it 
VfAB  taken,  and  is  therefore  good.  State  v. 
Swafford,  8  Lea,  162;  1  Whart  Cr.  Law,  { 
364.  That  a  county  warrant  may  be  the 
subject  of  larceny,  we  think  there  can  be  no 
doubt  Such  a  paper  falls  within  the  princi- 
ple decided  In  Millner  v.  State.  15  Lea,  179. 

We  are  of  ophilon,  therefore,  that  his  hon- 
or the  circuit  Judge  was  in  error  in  quashingr 
the  indictment  and  the  cause  must  be  re- 
manded for  triaL 
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HARBISON  T.  McMillan. 

(Supreme  Court  of  Tennessee.    Oct.  4.  1902.) 

CONTRACTS— ACTION  — WARRANT  —  BVIDBNCH 
—VARIANCE-BOARD  ACCOUNT— INVITATION 
BY  WIFB-BOARD  OP  SERVANT- ADMISSIBIL- 
ITY OF  EVIDBNCa. 

1.  Where  the  warrast  on  which  a  case  was 
tried  before  a  justice  was  for  "debt  due  by 
lx>ard  account,"  it  was  error  on  the  trial  on 
Appeal  in  the  circuit  court  to  admit  eridence 
in  support  of  a  claim  for  nursing  in  addition 
to  the  board. 

2.  In  an  action  for  debt  due  for  boarding  de- 
fendant's wife  it  appeared  that  defendant's  wife 
was  a  sister  to  plaintiff's  wife,  and  there  was 
evidence  that  the  latter  had  invited  defendant's 
wife  to  visit  her,  and  it  did  not  appear  that 

glaintiff  had  ever  forbidden  his  wife  to  invite 
er  relatives  to  his  home.  Held,  that  it  was 
error  not  to  have  permitted  defendant  to  show 
by  himself  and  his  daughter  that,  a  day  or 
two  immediately  preceding  his  bringing  bis  wife 
to  plaintiff's  home,  plaintiff's  wife  invited  and 
arged  him  to  "bring  his  wife  down,"  that  she 
might  remain  with  plaintitTs  wife  for  a  little 
while,  since,  in  the  absence  of  objection  by  the 
husband.  It  is  to  be  inferred  that  an  invita- 
tion by  the  wife  is  with  the  husband's  consent. 

3.  In  an  action  for  board  of  defendant's  wife 
and  a  serving  girl  it  was  error  not  to  permit 
defendant  to  show  that  idaintifTs  wife  had  re- 
quested defendant  to  bring  the  serving  girl  to 
assist  in  the  housework,  such  testimony  being 
competent  as  bearing  on  the  question  of  the 
ralne  of  the  board  of  the  serving  girl. 

Appeal  from  circuit  court  Knox  county; 
Joseph  W.  Sneed,  Judge. 

Action  by  George  W.  McMillan  against 
Amoa  I.  Harrison.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Beversed. 

IngersoU  &  Peyton,  for  appellant  J.  0.  J. 
Williams  and  J.  W.  Drummond,  for  appellee 


NEIL,  J.  The  Judgment  of  the  circuit 
court  in  this  case  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial,  for  the  fol- 
lowing reasons: 

1.  The  cause  of  action  stated  in  the  war- 
rant on  which  the  case  was  tried  before  the 
justice  of  the  peace,  from  whose  Judgment 
the  appeal  was  taken  to  the  circuit  court 
was  as  follows:  "Debt  due  by  board  ac- 
count under  five  hundred  dollars."  His  hon- 
or the  circuit  Judge  allowed  testimony  to  be 
introduced  not  only  showing  that  Mrs.  Har- 
rison was  sick  when  she  came  to  the  homo 
of  the  plalntifT  below  (which  was  not  con- 
troverted), but  also  other .  testimony  to  the 
effect  that  the  plalntUTs  wife  waited  on 
her  In  her  lUness  for  about  four  weeks,  and 
that  the  services  of  the  plaintiff's  wife,  ac- 
cording to  her  own  estimate,  were  reasonably 
worth  for  such  nursing  ?1  per  day;  also  tes- 
timony that  the  services  of  professional  or 
trained  nurses  were  worth  from  $2  to  $5  per 
day,  "and  that  plaintiflTs  wife  was  an  Intelli- 
gent and  attentive  nurse."  The  court  also, 
in  charging  the  Jury,  told  them  that  the  ac- 
tion was  not  only  for  board,  but  also  for 
nursing  the  defendant's  wife  in  the  illness 
above  referred  to,  and  that  plaintiff  might  re- 
cover for  the  nursing  as  well  as  for  the 


board,  and  that  It  would  be  their  duty  to  as- 
certain from  the  testimony  what  would  be 
a  reasonable  charge  for  the  nursing  as  well 
as  for  the  board.  It  Is  clear  from  the  record 
that  the  jury  must  have  allowed,  and  did 
allow,  something  for  the  nursing.  The  error 
was  therefore  hurtfuL  That  It  was  error  on 
the  trial  of  the  case  in  the  circuit  court  to 
allow  testimony  of  a  cause  of  action  not  em- 
braced in  the  warrant  is  shown  by  the  case 
of  Watklns  v.  KIttrell,  8  Baxt  88.  And  see 
Sale  T.  Eicbberg,  106  Tenn.  88»-346,  S9  S. 
W.  1020,  52  L.  R.  A.  884. 

2.  Defendant  below  offered  to  prove  by 
himself  and  his  daughter  Josle  that  a  day  or 
two  just  Immediately  preceding  his  bringing 
his  wife  to  plalntilTs  home,  while  he  and 
bis  daughter  Josle  were  at  plaintllTs  home, 
and  before  he  returned  to  his  own  home  to 
get  his  wife,  "plaintiff's  wife  Invited  and 
urged  him  to  bring  his  wife  down  to  plaln- 
tifTs  house,  80  that  she  and  her  mother 
might  have  her  with  them  for  a  while";  but 
on  objection  of  plaintiff  the  court  below  ex- 
cluded this  testimony  as  incompetent.  To 
this  action  of  the  court,  defendant  excepted, 
and  has  assigned  error  thereon.  To  properly 
understand  this  matter,  it  should  be  stated 
that  It  Is  conceded  that  plalntMTs  wife  and 
defendant's  wife  were  sisters,  and,  further, 
that  no  testimony  was  offered  in  the  court 
below  tending  to  show  that  plaintiff  had  at 
any  time  forbidden  his  wife  to  invite  her 
relatives  to  his  home.  There  was,  however, 
evidence  tending  to  show  that  when  defend- 
ant first  brought  his  wife  to  plaintiff's  house 
he  said  that  he  would  compensate  plaintiff 
"for  staying  with  him";  but  there  was  no 
evidence  tending  to  show  that  plaintiff  at  the 
time  accepted  the  proffer  then  made.  If  such 
proffer  was  In  fact  made.  There  was  also 
evidence  tending  to^  show  that  prior  to  the 
last  invitation,  which  defendant  as  above 
stated,  offered  to  prove  had  been  given  him 
by  plaintiff's  wife,  the  wife  of  plaintiff  had 
written  several  affectionate  letters  to  her  sis- 
ter, defendant's  wife,  urging  her  to  make  a 
visit  to  her;  also  that  plaintiff  himself  had 
previously  Invited  defendant's  wife  to  make 
the  visit;  but  that  all  Invitations  had  been 
declined  prior  to  the  last  on  account  of  the 
very  low  state  of  health  of  defendant's  wife. 
The  proof  further  tended  to  show  that  the 
letters  of  the  wife  were  written  at  various 
dates  running  from  June  1  to  September  21, 
1899,  and  that  the  invitation  which  the  hus- 
band, the  plaintiff  himself,  gave,  was  ex- 
tended between  September  21st  and  the  close 
of  that  month;  also  that  the  last  invitation 
which  plaintiff's  wife  is  said  to  have  given, 
and  wblch  defendant  offered  to  prove,  as 
before  stated,  by  himself  and  his  daughter 
Josle,  was  given.  If  given  at  all,  on  the  1st 
or  2d  day  of  October;  that  this  was  the 
last  Invitation  given  by  either  plaintiff  or 
his  wife,  and  that  defendant  Immediately 
thereafter  went  home,  and  conveyed  his  wife 
to  plaintiff's  house.  In  short,  if  this  testlmo- 
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nj  had  been  admitted,  It  would  have  tended 
to  show  that  defendant  brought  his  wife  to 
plaintifTs  home  on  invitation  of  the  plain- 
tiff's wife.  We  think  the  exclusion  of  this 
testimony  was  error.  A  wife,  In  the  absence 
of  objection  Interposed  by  her  husband,  has 
the  lawful  right  to  Invite  her  kinsfolk  and 
friends  to  her  husband's  home;  and  if  such 
guests  come  on  the  wife's  invitation,  and  re- 
main without  notice  of  the  husband's  objec- 
tion to  their  presence,  the  husband  cannot, 
after  they  depart,  bring  an  action  for  board 
and  lodging.  This  does  not  Interfere  with 
the  husband's  common-law  right  to  be  and 
to  act  as  the  head  of  the  family.  The  quali- 
fication that  the  wife's  right  depends  upon 
the  absence  of  objection  on  his  part  fully 
preserves  the  husband's  authority.  But  In 
the  absence  of  known  objection  <ki  the  part 
of  the  husband,  any  guest  that  comes,  with 
a  lawful  and  honorable  purpose,  to  the  hus- 
band's home,  on  the  wife's  Invitation,  has 
the  right  to  infer  and  believe  that  the  wife 
Is  acting  with  the  husband's  consent  This 
presumption  Is  based  upon  the  nature  of  the 
marriage  relation  In  this  country,  the  post  of 
honor  and  esteem  the  wife  occupies  in  our 
modern  domestic  arrangements,  and  the  mu- 
tual confidence  and  respect  that  the  law  de- 
lights to  believe  usually  exists  between  the 
married  pahr,  and  which.  In  our  modem 
days.  It  always  encourages.  Probably  no 
such  presumption  could  be  Indulged  in  the 
early  days  of  the  common  law,  when  the 
wife  was  but  the  husband's  servant;  but  the 
laws  are  tempered  and  refined  as  social  de- 
velopment proceeds,  and  this  humanizing 
tendency  Is  shown  no  more  truly  In  statutes 
than  in  that  larger  body  of  law  slowly  evolv- 
ed In  the  lucubrations  of  courts.  In  the 
present  case  there  Is  the  less  dlfBculty  in 
Indulging  the  presumption  of  the  husband's 
consent  because  of  the  conceded  fact  that 
both  the  husband  and  wife  bad  previously, 
and  only  a  short  time  previously,  each  in- 
vited the  defendant's  wife  to  visit  the  plain- 
tifTs home. 

3.  The  court  below  also  erred  is  excluding 
the  following  testimony,  viz.:  Defendant  of- 
fered to  prove  by  himself  and  his  daughter 
Josie  that  after  he  had  brought  bis  wife  to 
plaintiff's  house,  and  just  before  he  brought 
down  the  serving  girl,  Fanny  Duncan,  to  as- 
sist In  doing  the  housework,  plaintifTs  wlf« 
had  requested  defendants  to  bring  the  said 
Fanny  Duncan  to  assist  in  the  housework,  etc. 
This  testimony  was  competent  as  bearing 
upon  the  value  of  the  board  to  be  charged, 
If  any,  for  the  said  Fanny. 

It  ia  unnecessary  to  refer  specifically  to 
the  objections  made  concerning  his  honor's 
failure  to  give  the  jury  instructions  suffi- 
'  cientiy  full  as  to  the  effect  and  bearing  of 
an  invitation  to  visit  the  plaintiff's  house, 
and  the  acceptance  thereof,  upon  the  asserted 
right  to  charge  thereafter  for  board  and 
lodging.    No  doubt  this  error  will  be  avoided 

pon  the  next  trial. 


For  the  errors  indicated,  the  Judgment  of 
the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trlaL 


Id  re  GIBSON. 

(Court  of  Appeals  of  Indian  Territory.    Sept. 
25,  1902.) 

BANKRUPTCY— PETITION— CLAIMS— UMITA- 
TIONS. 

1.  Where  the  schedule  attached  to  a  petKion 
in  bankruptcy  named  certain  parties  as  credit- 
ors, the  defense  of  the  statute  of  limitations 
agaiost  such  creditors'  claims  was  thereby  waiv- 
ed, and  could  not  be  raised  by  the  bankrupt  by 
motion  to  expunge  the  claims,  filed  by  the  bank- 
rupt after  the  hearing  before  the  referee. 

In  the  matter  of  the  petition  In  bankruptcy 
of  G.  C.  Gibson.  Motion  by  bankrupt  to  ex- 
punge the  claims  of  Keith  Bros.  &  Ck>.  and 
other  creditors.  Motion  d«iled,  and  the  bank- 
rupt petitions  for  review.    Overruled. 

Patchell  &  Pyeatt  and  Crawford  &  Mc- 
Keown,  for  petitioner.  Blanton  &  Andrews 
and  McKeel  &  Patton,  for  respondents. 

CLAYTON,  J.  Gibson,  the  petitioner,  was 
adjudged  bankrupt  on  January  30,  1902,  upon 
voluntary  petition.  In  April  following  be  filed 
his  petition  for  discbarge,  and  the  bearing 
of  the  same  was  set  for  April  21,  1902.  On 
the  16th  day  of  April,  1902,  Keith  Bros.  & 
Co.,  of  Chicago,  and  Brown  Shoe  Company, 
of  St  Louis,  filed  with  the  referee  proof  of 
their  respective  claims,  which  proof  was  ac- 
cepted, and  the  claims  allowed  as  proven. 
The  proof  shows  the  claim  of  Keith  Bros. 
&  Co.  to  be  for  merchandise  furnished  peti- 
tioner on  May  7,  1888,  in  the  snm  of  $114.S0. 
as  per  statement  attached;  and  the  claim  of 
Brown  Shoe  Company,  which  had  been  re- 
duced to  judgment  in  the  county  court  hi  Tar- 
rant county,  Tex.,  on  September  3,  1890,  in 
the  sum  of  $308.29,  at  which  place  the  peti- 
tioner was  then  living.  A  transcript  of  said 
record  was  filed,  and  made  a  part  of  the 
proof  of  the  claim.  On  A^pM  16,  1902,  upon 
the  application  of  the  said  creditors  Keith 
Bros.  &  Co.  and  Brown  Shoe  Company,  the 
referee  made  an  order  requiring  the  petitioner 
to  appear  before  him  on  April  21,  1902,  and 
submit  to  examination.  On  the  said  21st  day 
of  April  the  petitioner  appeared,  and  filed  s 
motion  to  expunge  the  claims  of  the  said 
Brown  Shoe  Company  and  Keith  Bros.  &  Co., 
and  to  set  aside  the  order  for  examination. 
These  motions  are  as  follows:  "Comes  O.  O. 
Gibson,  bankrupt,  and  moves  the  court  to 
expunge  the  claims  of  Keith  Bros.  &  Co.  and 
Brown  Shoe  Co.,  and  says  that  he  baa  ai>- 
plied  to  the  trustee  to  make  said  motion,  and 
be  refuses  so  to  do;  that  the  claims  appear 
on  their  face  to  be  and  are  barred  by  the 
statute  of  limitation."  "Comes  G.  C.  Gibson, 
and  moves  the  court  to  vacate  the  order  here- 
tofore made  on  the  16th  day  of  April,  1902, 
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orderiDg  an  examination  of  G.  C.  Gibson, 
bankrupt,  on  the  Zlst  day  of  April,  1902,  for 
the  following  reasons,  to  wit:  There  has  not 
elapsed  ten  days'  notice  since  the  service  of 
the  same  upon  the  bankrupt,  G.  0.  Gibson; 
because  said  creditors,  or  alleged  creditors, 
have  no  provable  claims  and  have  no  stand- 
ing in  court;  because  the  claims  appear  upon 
their  face  to  be  and  are  barred  by  the  stat- 
ute of  limitations."  The  petitioner  had  ap- 
plied to  the  trustee  to  make  the  objection  to 
the  claims  of  the  aforesaid  two  creditors,  set 
out  in  the  aforesaid  motion,  but  he  (the  trus- 
tee) had  refused  to  do  so.  The  petitioner,  in 
his  petition  in  bankruptcy,  had  scheduled  both 
of  the  said  firms  as  creditors  of  the  estate, 
but  named  no  amount  In  which  he  was  In- 
debted to  them.  Computing  the  Interest  on 
the  two  claims  from  the  time  when  they  were 
due  to  the  date  of  the  adjudication,  that  of 
Keith  Bros.  &  Co.,  together  with  the  prin- 
cipal sum,  would  be  less  than  $500,  and  that  of 
Brown  Shoe  Company  more  than  $500.  After 
argument,  the  motions  were  overruled  by  the. 
referee,  and,  upon  application  of  the  bank- 
rupt, were  certified  up  to  the  district  court, 
and  there  the  referee  was  sustained,  and  the 
case  remanded  for  further  proceedings.  From 
this  ruling  of  the  district  court,  bankrupt,  by 
a  petition  for  review,  has  brought  the  case 
here  for  our  determination.  Counsel  for  pe- 
titioner, in  their  brief,  assign  three  specifica- 
tions of  error,  to  wit:  "First,  the  court  erred 
in  refusing  to  expunge  the  claims  of  Keith 
Bros.  &  Co.  and  Brown  Shoe  Co.;  second,  the 
court  erred  In  holding  that  said  claims  were 
not  barred  by  limitation;  third,  the  court  erred 
in  overruling  motion  of  petitioner  to  set  aside 
and  recall  the  order  for  examination  of  peti- 
tioner, and  in  directing  referee  to  proceed  with 
said  examination."  The  creditors  Brown  Shoe 
Company  and  Keith  Bros.  &  Co.  file  here  the 
following  motion  to  dismiss:  "Now  come  the 
Brown  Shoe  Co.  and  Keith  Bros.  &  Co.,  re- 
spondents In  the  above  proceeding,  and  move 
the  court  to  dismiss  the  petition  for  review 
filed  hereto  by  the  bankrupt,  and  say  that  the 
court  has  no  jurisdiction  to  hear  and  deter- 
mine the  same.  In  this:  That  the  claim  of 
the  Brown  Shoe  Co.  Is  for  more  than  five 
hundred  dollars,  and  the  remedy  of  petitioner, 
If  any,  Is  by  appeal;  and  that,  the  claim  of 
Keith  Bros.  &  Co.  being  for  less  than  five 
hundred  dollars,  the  action  of  the  court  of 
bankruptcy  allowing  said  claim  Is  final,  and 
not  subject  to  review  or  appeal.  And  the  re- 
spondents move  the  court  to  dismiss  this  pe- 
tition for  the  further  reason  that  there  Is  noth- 
ing properly  before  the  court  for  review  or 
determination." 
It  appears  from  the  record  In  this  case 


that  the  bankrupt,  in  Schedule  A,  appended 
to  his  petition  In  bankruptcy,  named  both  the 
firms  of  Keith  Bros.  &  Co.  and  Brown  Shoe 
Company  as  his  creditors,  the  amount  not  be- 
ing stated.  This  was  an  admission  by  him 
that  there  was  an  Indebtedness  due  them,  and 
an  expression  of  a  willingness  on  his  part 
that  the  debts,  whatever  they  might  be,  should 
be  paid  out  of  the  estate;  and  if  he  at  the 
time  knew  that  they  were  barred  by  the  stat- 
ute of  limitations,  having  failed  to  set  up 
that  fact,  it  was,  as  far  as  he  was  concerned, 
a  waiver  of  the  right  to  Invoke  the  statute. 
"The  bar  of  the  statute  must  be  Interposed 
by  the  diligence  of  the  debtor,  and  as  early 
as  possible,  and  usually,  unless  otherwise  pro- 
vided by  statute,  on  the  pleadings  previously 
to  the  hearing.  It  will  not  be  raised  by  the 
court  unsolicited."  1  Wood,  Llm.  24,  25.  It 
must  be  pleaded,  and  matters  in  avoidance 
are  to  be  set  up  In  reply.  Id.  27.  And  there- 
fore, If  In  these  proceedings  the  bankrupt  may 
be  heard  at  all,— which  we  doubt,— he  Is  not 
now  In  a  position  to  be  heard.  His  motion 
to  expunge,  made  before  the  referee,  was  filed 
after  the  hearing.  It  was  In  the  nature  of  a 
motion  for  a  new  trial,  setting  up  for  the  first 
time  the  statute  of  limitation,  and  that,  too, 
after  an  admission  of  record  that  an  indebt- 
edness existed.  Of  course,  this  admission  of 
the  bankrupt,  and  his  waiver  of  the  bar  of 
limitation,  would  have  no  effect  on  the  trustee 
or  creditors;  but  neither  the  trustee  nor  the 
creditors  are  complaining.  Indeed,  the  trus- 
tee, representing  all  the  creditors,  absolutely 
refused  to  take  advantage  of  the  statute,  and 
that  after  having  been  requested  by  the  bank- 
rupt to  do  BO.  Why  the  trustee  and  other 
creditors  did  not  plead  the  statute  we  are 
unable  to  discover  from  the  record.  Ordi- 
narily, it  would  have  been  the  duty  of  the 
trustee  to  have  done  so,  and  It  certainly  wa» 
to  the  Interest  of  the  creditors,  except  the 
respondents,  to  have  It  done.  But  In  the  brief 
of  respondents  It  Is  stated  that  they  were  the 
only  creditors,  and  that  Schedule  A  exhibited 
none  others.  If  this  be  true,  then  the  peti- 
tioner entered  Into  voluntary  bankruptcy  for 
the  sole  purpose  of  relieving  himself  from  the 
payment  of  an  Indebtedness  already  barred 
by  the  statute  of  limitation.  As  before  stated, 
the  schedule  to  not  before  us;  but,  If  It  be 
true  that  the  respondents  were  the  only  cred- 
itors, In  our  opinion  the  trustee,  representing 
only  the  respondents,  as  far  as  creditors  were 
concerned,  for  there  were  none  others,  acted 
with  commendable  good  judgment.  Taking 
this  view  of  the  case,  we  do  not  deem  It  neces- 
sary to  pass  upon  the  other  questions  raised. 

The  judgment  of  the  court  below  is  aflirmed, 
and  the  petition  Is  dismissed. 


Digitized  by 


Google 


976 


69  SOUTHWESTERN  REPORTER. 


(Tex. 


BOAZ  T.  POWELL.* 
(Supreme  Court  of  Texas.    Oct.  20,  1902.) 

PUBLIC   LANDS— PURCHASE  —  SBTTLBR  —  BUR- 

DKN  OP  PROOF— ADMISSION  OB"  BVI- 

DBNCES— HARULS8S  ERROR. 

1.  In  an  action  to  recoTer  land  plaintiff  sought 
to  show  that  the  land  was  public  free-school 
land,  on  which  he  had  settled,  and  which  he 
made  application  to  purchase.  Held  that,  it 
appearing  that  defendant  was  an  actual  set- 
tler on  the  land,  and  had  made  previous  appli- 
cation to  purchase  the  same,  the  nurden  was  on 
plaintiff  to  show  that  either  the  defendant  had 
never  com])leted  his  purchase,  or  that  he  had 
in  some  manner  forfeited  his  right  before  plain- 
tilT  made  his  application. 

2.  Plaintiff  not  having  sustained  his  burden 
of  showing  that  either  the  defendant  had  never 
completed  his  purchase,  or  that  be  had  in  some 
manner  forfeited  his  right  before  plaintiff  made 
bis  application,  the  admission  in  evidence  of  a 
certificate  of  the  commissioner  of  the  general 
land  office  that  defendant  was  an  aotunl  set- 
tler, and  had  made  application  to  parohase,  and 
that  the  land  had  been  awarded  to  him,  if  er- 
roneous, was  harmless. 

Application  (or  writ  of  error  to  court  of 
civil  appeals  of  Second  district. 

Suit  by  D.  R.  Boaz  against  T.  J.  Powell. 
Judgment  for  defendant,  and  application  by 
plalntlfl  for  writ  of  error.  Application  de- 
nied. 

D.  Q.  HlU,  John  B.  Thomas,  and  Tberdore 
Mack,  for  applicant 

OAINES,  C.  J.  We  are  not  prepared  to 
concnr  In  the  mitng  of  the  coort  of  civil  ap- 
peals that  the  certificate  of  the  commissioner 
of  the  general  land  office  was  properly  admit- 
ted in  evidence,  but  we  are  of  the  opinion 
that  the  error  In  the  admission  of  the  evi- 
dence, if  error  it  was,  did  not  prejudice  the 
rights  of  the  applicant.  The  applicant  wag 
the  plaintiff  In  the  district  court,  and  sought 
to  recover  by  showing  that  the  land  In  con- 
troversy was  public  free-school  land,  and  had 
been  properly  classified,  appraised,  and  put 
upon  the  market,  and  that  be  had  settled 
upon  the  same,  made  proper  application  to 
purchase,  and  bad  tendered  the  cash  payment 
and  obligations  required  by  the  statute.  The 
proof  of  these  facts  entitled  him  to  recover, 
provided  the  land  had  not  been  previously 
purchased  by  an  actual  'setder.  But  the  trial 
Judge  found  in  his  conclusions  of  fact  that  the 
defendant,  Powell,  had,  previous  to  the  plain- 
tlfTs  application  to  purchase,  become  an  ac- 
tual settler  upon  the  land,  and  had  made 
application  to  purchase,  and  that  the  land 
had  been  awarded  to  him  by  the  commission- 
er of  the  general  land  office.  It  is  expressly 
stated,  however.  In  the  findings,  that  this 
conclusion  is  based  solely  up  )n  the  certificate 
of  the  commissioner,  to  the  admission  of 
which  in  evidence  an  exception  had  been  tak- 
en. It  was  as  to  the  Introduction  of  this 
document  In  evidence  that  we  have  expressed 
a  doubt  as  to  the  correctness  of  the  ruling  of 
the  court  of  civil  appeals.  But  the  Judge,  re- 
ferring to  the  certificate,  adds  In  his  findings 
*h»  following:    "I  find  from  the  other  evl- 
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dcnce  that  T.  J.  Powell  was  an  actual  set- 
tler In  good  faith  oil  the  land  In  controversy 
on  January  22,  1901,  the  day  he  made  bis 
application  to  purchase,  and  has  been  such 
ever  since  that  day."  He  also  made  this  ad- 
ditional finding:  "That  the  records  of  the 
county  clerk's  office  of  Jones  county  show 
that  the  land  bad  been  originally  classified 
as  dry  grazing  land,  and  put  on  the  market 
at  $1  per  acre,  and  that  said  land  bad  been 
sold  to  D.  W.  Godwin,  and  that  said  sale  bad 
been  on  February  2,  1901,  canceled,  as  Ille- 
gal, by  the  commissioner  of  the  general  land 
office,  and  that  said  land  had  been  sold  to 
defendant,  Powell.  This  record  in  Jones 
county  bad  been  made,  as  to  csncellatloa  of 
the  Godwin  sale,  on  February  4,  1901,  and 
the  entry  of  'Sold  to  T.  J.  Powell'  was  made 
either  on  that  day-  or  a  few  days  thereafter." 
Since  the  defendant  was  an  actual  settler  up- 
on the  land,,  and  had  made  a  previous  applica- 
tion to  purchase  the  same,  we  are  of  the 
opinion  that,  in  order  for  the  plaintiff  to  haye 
prevailed  in  the  suit,  the  burden  was  upon 
him  to  show  that  either  the  defendant  had 
never  completed  his  purchase,  or  that  he  had 
in  some  manner  forfeited  his  right  before 
plaintiff  made  his  application.  TMs  he  failed 
to  do. 

The  admission  of  the  evidence  being  harm- 
less if  erroneous,  and  there  being.  In  our  opii>- 
ion,  uo  other  error  in  the  record,  the  applica- 
tion Is  refused. 


OOSSETT  «t  al.  t.  CITIZENS'  RT.  CO. 

(Supreme  Court  of  Texas.    Oct.  20,  1902.) 

COURTS— JURISDICTION  OP  SUPRBMH  COURT- 
COURTS   OP   CIVIL  APPEALS— CON- 
PUCTINO  DECISIONS. 

1.  In  an  action  against  a  city  and  street  rail- 
way company  for  a  death  caused  by  a  rail  in 
the  railroad  track  being  allowed  to  remain 
above  the  level  of  the  street,  in  violation  of  an 
ordinance  authorizing  the  street  commissioner 
to  fix  the  grade  of  the  streets  and  requiring 
street  railway  companies  to  comply  strictly 
with  such  grade  and  to  keep  the  top  of  the  rails 
flush  with  the  surface  of  the  streets,  a  court  of 
civil  appeals  decided  that  an  instruction  that, 
if  defendants  permitted  the  surface  of  the  street 
to  become  lower  than  the  rail,  so  as  to  inter- 
fere with  the  safe  crossing' of  the  street  with 
vehicles,  and  if  deceased  was  thrown  from  his 
wagon  and  was  killed  while  in  the  exercise  of 
reasonable  care,  plaintiffs  could  recover,  was 
erroneous,  as  taking  from  the  Jury  the  question 
of  defendants'  negligence.  H«I<f,  that  such  de- 
cision is  not  in  such  conflict  with  the  decisions 
of  the  supreme  court  and  the  courts  of  civil 
appeals  that  the  violation  by  a  railway  com- 
pany of  statutes  and  ordinances  is  negligence 
per  se,  as  to  give  the  supreme  court  jurisdic- 
tion to  review  the  case,  the  decision  merely  con- 
struiug  the  ordinance  so  as  to  require  the  street 
railway  company  to  exercise  ordmary  care  only 
to  keep  the  streets  in  the  condition  prescribed. 

2.  A  decision  of  the  conrt  of  civil  appeals 
which  overrules  a  decision  of  the  old  court  ot 
appeals  does  not  grive  the  supreme  court  jaris- 
diction  of  the  case,  within  Rev.  St.  art  941. 
authorizing  the  supreme  conrt  to  review  cases 
in  which  a  court  of  civil  appeals  overrules  its 
own  decisions  or  the  decisions  of  another  ooort 
of  civil  appeals.  ^^  , 
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▲ppUcatton  tor  'writ  of  error  to  conrt  of 
ciyll  appeals  of  Tblrd  supreme  Jndicial  dis- 
trict 

Application  for  a  writ  of  error  by  Nancy 
C  Gossett  and  others  against  the  Citizens' 
Bailway    Company.     Application   dismissed. 

For  opinion  of  conrt  of  civil  appeals,  see 
«8  S.  W.  706. 

A.  G.  Frendergast  and  Sleeper  &  Kendall, 
for  applicants. 

GAINES,  C.  J.  Tbe  Judgment  In  this  case 
was  reversed  and  the  canse  remanded  by 
the  court  of  civil  appeals  npon  the  ground 
that  there  was  error  hi  the  charge  of  the 
coiirt  The  ordinances  of  the  city  Intro- 
duced In  evidence  prescribed  that  the  street 
commissioner  should  fix  the  grade  line  of  the 
street,  and  that  street  railway  companies 
should  "comply  strictly  to  the  grade  line 
given  by  the  street  commissioner,  and" 
should  "keep  the  top  of  the  rail  so  laid  flush 
with  the  surface  of  said  street."  They  pro- 
vided also  that  they  should  keep  "their  road- 
beds and  tracks  In  good  condition  so  as  to 
permit  the  safe  and  easy  crossing  of  vehicles 
at  any  point  within  the  city  limits  where  the 
grade  or  fill  does  not  prevent  such  crossing." 
The  charge  held  to  be  erroneous  by  the  conrt 
of  civil  appeals  is  as  follows:  "Now,  If  you 
believe  from  the  evidence  that  the  defendant 
permitted  the  surface  of  said  street  between 
the  rails  of  the  railway  track  to  become 
lower  than  the  top  of  the  north  rail  thereof, 
so  that  said  rail  extended  above  the  surface 
so  high  as  to  interfere  with  the  safe  and  easy 
crossing  of  the  same,  and  to  make  It  difficult 
and  dangerous  for  persons  passing  over  tbe 
same  and  along  said  avenue  in  wheel  ve- 
hicles, and  that  said  William  J.  Gossett  at- 
tempted to  drive  his  wagon  across  said  rail, 
and  that  the  right  back  wheel  of  his  wagon 
caught  thereon  and  was  crushed,  and  that 
by  reason  thereof  said  Gossett  was  caused  to 
fall  from  his  said  wagon  and  thereby  re- 
ceived the  injuries  complained  of,  and  yon 
further  believe  that  said  Gossett  was  at  tbe 
time  exercising  ordinary  care,  then,  and  In 
that  event,  you  will  find  for  plaintiffs,  un- 
less yon  find  for  the  defendant  under  the  fol- 
lowing portion  of  this  charge;  and  the  bur- 
den of  proof  rests  upon  the  plaintiffs  to  es- 
tablish the  foregoing  facts  by  a  preponder- 
ance of  the  evidence."  In  order  to  show  Ju- 
risdiction In  this  court.  It  Is  alleged  In  the 
application  for  the  writ  of  error  that  the  de- 
cision of  the  court  of  civil  appeals  overrules 
the  following  decisions  of  the  supreme  court 
and  of  the  courts  of  dvll  appeals:  Railway 
Co.  V.  Matula,  79  Tex.  577,  16  S.  W.  573; 
Railway  Co.  v.  Wilson,  60  Tex.  142;  Railway 
Go.  V.  Bowles,  88  Tex.  689,  82  8.  W.  880; 
Railway  Co.  v.  Brown,  11  Tex.  Civ.  App. 
503,  83  8.  W.  146;  Railway  Go.  v.  Calvert, 
11  Tex.  Olv.  An>.  801,  32  S.  W.  246;  Railway 
Co.  r.  Pendery,  14  Tex.  Olv.  App.  60,  89  S. 

eo  s.w.-a2 


W.  703.  The  three  cases  first  dted  are  from 
this  court,  and  all.  In  so  far  as  they  affect 
the  question  betore  us,  relate  to  the  duty  of 
reilroad  companies  with  respect  to  statutory 
requirements.  The  effect  of  the  holding  In 
each  of  them  is  that  the  failure  to  observe 
a  duty  declared  by  a  statute  of  the  state  is 
negligence  per  se.  In  Railway  Oo.  v.  Brown, 
11  Tex.  Civ.  App.  B03,  38  S.  W.  146.  the  rul- 
ing was  that,  where  the  ordinance  of  a  city 
required  that  upon  locomotives  running  In 
the  city  limits  a  bell  should  be  kept  ringing. 
It  was  negligence  to  run  an  engine,  even  In 
the  railroad  yards,  without  ringing  the  bell, 
unless  it  appeared  ttiat  such  ui'dlnance  was 
unreasonable.  Both  the  Calvert  Case,  In  the 
same  volume,  and  the  Nelson  Case  (Tex.  Civ. 
App.)  29  S.  W.  78,  hold  that  the  faUure  to 
comply  with  a  dty  ordinance  as  to  the  ring- 
ing of  a  bell  is  negligence  as  a  matter  of  law. 
In  the  Pendery  Case,  14  Tex.  Civ.  App.  60, 
86  S.  W.  793,  a  like  ruling  Is  announced  as 
to  an  ordinance  regulating  the  speed  of 
trains  within  the  corporate  limits.  In  the 
present  case  the  court  of  civil  appeals  no- 
where expressly  holds  that  the  failure  to 
obey  an  ordinance  Is  not  negligent  as  a  mat- 
ter of  law.  It  was  the  duty  of  the  court  to 
construe  the  ordinances  Introduced  In  evi- 
dence, and  they  seem  to  hold  that  tbe  ordi- 
nances, proporly  construed,  required  only 
that  the  street  railway  company  should  use 
ordinary  care  to  keep  tbe  street  in  the  condi- 
tion required  by  the  city  laws.  It  may  be 
that,  since  the  law  Is  that  an  ordinance,  in 
order  to  be  valid,  must  be  reasonable,  the 
court  were  of  opinion  that  under  the  evi- 
dence In  this  case.  If  the  ordinance  required 
of  the  railway  company  more  than  ordinary 
diligence  hi  Its  efforts  to  comply  with  its  re- 
quiremoits,  it  was  unreasonable,  and>th»e- 
fore  Invalid.  We  think,  therefore,  this  case 
Is  distinguishable  from  either  of  the  cases  re- 
lied upon  to  show  a  conflict  of  decision;  and, 
since  the  court  does  not  expressly  overrule 
either  of  them,  It  is  to  be  presumed  that  they 
intended  rather  to  distinguish  the  present 
case  than  to  make  a  conflicting  ruling.  Oiu: 
conclusion,  therefore,  is  that  the  decision  in 
the  present  case  does  not  overrule  the  deci- 
sion In  either  of  the  cases  we  have  Just  con- 
sidered. Therefore  there  Is  not  that  well-de- 
fined conflict  which  Is  necessary  to  give  the 
supreme  court  Jurisdiction  over  a  reversed 
and  remanded  cause.  We  have  not  consid- 
ered the  case  of  Railway  Oo.  v.  Cockrell,  2 
WlUson,  Civ.  Oaa  Ct.  App.  {  717,  for  the  rea- 
son That  that  was  a  decision  of  the  old  court 
of  appeals.  The  overruling  of  a  decision  of 
that  court  would  not  give  us  Jurisdiction. 
Rev.  St.  art.  941.  Since  we  conclude  that 
we  are  without  Jurisdiction  to  grant  the  writ 
of  aror  In  this  case,  we  would  not  be  un- 
derstood as  expressing  or  Intimating  any 
opinion  as  to  the  correctness  of  the  ruling  of 
tbe  court  of  civil  appeals.  Our  purpose  has 
been  merely  to  distinguish  this  case  from 
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those  which  are  claimed  to  be  overruled  b7 
It 

Tbe  application  is  dismissed  for  want  of 
jurisdiction. 


KING  et  al.  t.  QUINCY  NAT.  BANK  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    June  21, 
1902.) 

UNRECORDED  VENDORS'  LIENS  —  JUNIOR 
IJKNS— BONA  FIDE  PURCHASER  FOR  VALUE 
—BURDEN  OF  PROOF— INDORSEMENTS— PER- 
EMPTORY INSTRUCTION  —  VERDICT  —  EVI- 
DENCE—SUFFICIENCY. 

1.  After  the  unrecorded  assignment  of  a 
$7,000  purchase-price  note,  secured  by  the  ven- 
dor's reserved  lien  on  the  land,  and  bj  trust 
deed  thereon,  the  laud  was  reconveyed  to  the 
vendor  by  a  recorded  deed,  setting  out  that  the 
consideration  for  such  retrausfer  was  the  can- 
cellation of  tbe  note  and  the  release  of  the  ven- 
dor's lien.  Thereafter  the  vendor  conveyed 
part  of  the  land  to  a  third  party  for  two  $1,000 
notes,  reserving  a  vendor's  lien,  and  gave  a  note 
to  a  trust  company  for  $2,000,  secured  by  a  lien 
on  part  of  the  land,  aud  at  the  same  time  in- 
dorsed to  the  trust  company  the  two  $1,000 
notes  previously  received.  The  trust  company 
transferred  the  $2,000  note  to  one  defendant,  I 
and  the  two  $1,000  notes  to  another.  Held  that,  ! 
though  these  defendants  may  have  received  no 
notice,  from  the  record,  of  the  lien  of  the  $7,000 
note,  yet  the  mere  indorsements  on  or  recitals 
in  the  conveyances  were  not  sufficient  to  dis- 
charge the  burden  resting  on  them  of  proving 
tiiemselves  innocent  purchasers  for  value  with- 
out notice,  so  as  to  give  the  liens  securing  their 
notes  precedence  over  the  lieu  of  tbe  $7,000 
note. 

2.  The  verdict  of  the  jury  in  answer  to  the 
issues  between  such  defendants  and  other  par- 
ties to  the  suit  than  the  holder  of  the  $7,000 
lien,  together  with  the  undisputed  proof,  showed 
that  the  trust  company  gave  nothing  of  value 
for  the  $2,000  note,  or  for  tbe  assignment  of 
the  two  $1,000  notes,  but  received  them  as  a 
collecting  agent,  and  failed  to  apply  them  as 
requested.  The  holder  of  tbe  two  $1,000  notes 
admitted  that  any  defense  good  against  the 
notes  in  the  hands  of  the  trust  company  was 
good  against  him.  Held,  that  a  peremptory  in- 
struction was  justified,  as  against  him,  in  tevor 
of  the  holder  of  the  $7,000  U^n. 

3.  Tbe  evidence  submitted,  together  with  tbe 
unattacked  verdict  of  the  jury  on  the  issue  be- 
tween the  defendaut  holding  the  lien  of  the 
$2,000  note  and  tbe  malcer  thereof,  as  to  such 
holder  being  a  purchaser  for  value,  without  no- 
tice, before  maturity,  held  to  show  that  he  was 
not  such  holder,  and  hence,  in  view  of  bis  as- 
signor's proven  inability  to  maintain  action  on 
tbe  note,  to  justify  a  peremptory  instruction 
against  him  in  favor  of  the  bolder  of  the  lien 
of  the  $7,000  note. 

Appeal  from  district  court,  Tarrant  coun- 
ty;   Mike  E.  Smith,  Judge. 

Action  by  the  Qulncy  National  Bank 
against  Wlllard  V.  King,  the  Real  Estate 
Trust  Company,  U.  F.  Short,  and  others. 
From  a  judgment  in  favor  of  plain tlfT  and 
defendant  U.  F.  Short,  defendants  Wlllard  V. 
King  and  the  Real  Estate  Trust  Company 
appeal.     AfQrmed. 

F.  W.  Bartlett  and  Coke  &  Coke,  for  ap- 
pellants. HHI.  Dabney  &  Carlton  and  Maiv 
tin  &  Smith,  for  appellees. 

>  Rehearing  denied  October  U,  UOl 


CONNER,  C.  J.  The  following  brief  state- 
ment of  the  voluminous  record  before  us,  it 
1b  believed,  will  sufficiently  present  this  case: 
The  appellee  bank  sued  J.  J.  Cannon,  S.  E. 
Cannon,  and  J.  S.  Bobe  as  makers,  and  t'. 
F.  Short  as  Indorser,  of  a  note  for  $7,000 
given  as  purchase  money  for  certain  lands 
sold  by  Short  to  said  makers  Angust  1,  1893. 
The  note  was  made  payable  August  1,  1898. 
was  secured  by  the  vendor's  lien  reserved, 
and  by  trust  deed  on  tbe  land,  and  bad,  for 
valuable  consideration,  been  transferred  by 
blank  indorsement  of  Short  to  tbe  bank  be- 
fore maturity.  No  record  of  the  transfer, 
however,  was  ever  made.  Among  other  per- 
sons, tbe  bank  also  sued  appellee  J.  H.  Mllln' 
and  appellants  Willard  Y.  King  and  the  Real 
Estate  Trust  Company,  alleging  that  they 
were  claiming  some  interest  in  the  lands  In- 
volved, and  upon  which  tbe  bank  prayed  for 
a  foreclosure  of  its  said  lien.  It  was  al- 
leged, as  was  also  proven,  that  In  November, 
1895,  after  its  transfer  to  the  bank,  the 
makers  of  the  $7,000  note  reconveyed  said 
land  to  Short.  The  deed  of  reconveyance  re- 
cited the  consideration  to  be  tbe  cancelation 
of  tbe  $7,000  note,  and  the  release  of  tbe 
vendor's  lien  retained  in  Shorf  s  deed  to  said 
makers,  and  it  was  duly  recorded  November 
19,  1805.  Thereafter,  on  January  4.  1896, 
Short  conveyed  part  of  the  land  In  qnestion 
to  J.  H.  Miller,  for  which  Miller,  among 
other  things,  gave  two  negotiable  promissory 
notes,  for  $1,000  each,  reserving  the  vendor's 
lien  on  the  land  sold  to  him.  Thereafter. 
on  July  1,  1896,  Short  executed  a  note,  se- 
cured by  lien  on  part  of  the  land  In  con- 
troversy, for  $2,000,  to  the  New  England 
Loan  &  Trust  Company;  at  the  sauie  time 
also  transferring  to  said  New  England  Loan 
&  Trust  Company,  by  indorsement,  said  two 
$1,000  Miller  notes.  The  appellant  Real  Es- 
tate Trust  Company  alleged  that  it  had  ac-' 
quired  said  $2,000  note  from  the  New  England 
Loan  &  Trust  Company  for  value  before  its 
maturity,  and  without  notice  of  the  bank's 
$7,000  note  and  lien,  and  prayed  for  judg- 
ment against  Short,  with  foreclosnre  of  a 
flrst  lien  on  the  particular  part  of  the  land 
in  controversy  described  in  Its  answer.  Ap- 
pellant Wlllard  V.  King  answered  substan- 
tially the  same  as  to  said  two  $1,000  notes 
claimed  by  him,  and  prayed  for  judgment 
against  Miller  as  makw  and  Short  as  in- 
dorser, and  for  foreclosure  of  lien  against 
all  parties  for  that  part  of  the  land  for 
which  said  notes  had  been  given.  Short, 
whose  answer  in  this  respect  was  substan- 
tially adopted  by  the  appellee  bank,  alleged 
that  the  $2,000  note  claimed  by  the  appel- 
lant Real  Estate  Company  and  the  two  $1,000 
notes  claimed  by  appellant  King  had  been 
made  and  assigned  to  said  New  England 
Trust  Company  under  an  agreement  that 
they  should  be  applied  as  payment,  pro  tan- 
to,  on  a  large  debt  due  from  Short  to  the 
Farmers'   Loan  &   Tmst  Company  of  New 
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York,  the  New  England  Loan  &  Trust  Com-  | 
pany  bein;;  a  collecting  agent  of  the  New 
York  company;  tbat  said  New  England  Com- 
pany falfed  to  so  apply  said  notes,  but  had 
transferred  the  $2,000  note  to  said  Real  Es- 
tate Trust  Company,  and  said  two  $1,000 
notes  to  E^ng,  without  consideration,  and 
with  full  notice  of  the  agreement  upon  which 
the  New  England  Company  had  received 
them;  and  he  prayed  for  a  cancellation  of 
tbe  $2,000  note,  and  a  return  of  the  Miller 
notes.  The  verdict  and  judgment  were  for 
the  appellee  bank  and  for  Short,  In  substan- 
tial compliance  with  their  prayers,  and  the 
Real  Estate  Trust  Company  and  EUng  ap- 
peal. 

The  court  gave  peremptory  instruction  for 
the  appellant  bank,  and  to  this  error  seems 
to  be  principally  assigned.  There  was  evi- 
dence that  the  Texas  agent  of  the  New  Eng- 
land Loan  &  Trust  Company  was  without 
notice  of  the  assignment  of  the  17,000  note 
to  the  appellee  bank  at  the  time  be  received 
tbe  other  notes  herein  mentioned  for  his  com- 
pany, and  It  Is  hence  Insisted  by  appellant 
King  and  the  Real  Estate  Trust  Company 
that  they  are  respectively  entitled  to  priority 
of  Hen;  the  assignment  to  the  bank  having 
been  unrecorded,  as  stated.  In  tbe  case  of 
Moran  v.  Wheeler,  87  Tex.  179,  27  S.  W.  54, 
it  was  held  that  a  Junior  Uenholder  was  en- 
titled to  priority  over  a  vendor's  lien;  it  ap- 
pearing tbat  the  Indorsee  of  the  notes  evi- 
dencing tbe  vendor's  Hen  had  failed  to  have 
tlie  transfer  to  him  recorded,  and  tbat  tbe 
Junior  lien  had  been  acquired  for  value,  and 
without  notice  of  the  vendor's  Hen,  after  the 
vendor  of  the  land  and  payee  of  the  vendor's 
lien  notes  bad  executed  to  tbe  vendee  and. 
maker  an  instrument  acknowledging  the  pay- 
ment of  the  notes  and  releasing  tbe  vendor's 
Hen,  and  which  bad  been  recorded  prior  to 
the  acquisition  of  tbe  Junior  lien.  While  the 
vendor  and  payee  in  the  case  before  us  exe- 
cuted no  written  instrument  acknowledging 
tbe  payment  of  the  note  and  release  of  tbe 
vendor's  Hen,  be  nevertheless  accepted  and 
caused  to  be  registered  a  conveyance  from 
bis  vendee  which  so  recited,  and  thereafter 
dealt  with  the  land  as  bis  own,  without  giv- 
ing notice  of  tbe  vendor's  Hen  outstanding 
in  fact,  so  tbat  tbe  salutary  rule  announced 
in  tbe  Wheels  Case,  supra,  would  seem  to 
apiily  here.  If  in  fact,  as  alleged.  King  and 
the  Real  Estate  Trust  Company  acquired  tbe 
notes  and  Hens  severally  claimed  by  them 
for  value,  and  before  maturity  of  the  notes, 
and  without  notice  of  the  bank's  outstand- 
ing Hen.  See  Afssociation  v.  Brackett,  91 
Tex.  44,  40  S.  W.  719.  We  liave  concluded, 
however,  that  appellants  King  and  Real  Es- 
tate Trust  Company  have  not  shown  them- 
selves to  be  purchasers  for  value  before  the 
maturity  of  the  obligations  claimed  by  them, 
and  that  they  must  therefore  be  held  to  have 
notice  of  tbe  nndoubted  defense  existing  as 
against  tbe  New  England  Loan  &  Trust  Com- 
pany, from  whom  they  claimed  to  have  ac- 


quired tbe  obligations  they  seek  to  enforce. 
Appellants  are  in  the  attitude  of  asserting  an 
equitable  defen.so.  They  Insist  that  the  prior 
Hen  of  the  bank  shaU  be  postponed  until 
satisfaction  of  their  respective  subsequent 
liens,  because,  as  in  substance  claimed,  they 
are  purchasers  for  value,  without  notice  of 
the  prior  lien.  The  burden  Is  therefore  upon 
appellants  to  establish  tbe  defense  so  assert- 
ed. Not  a  particle  of  proof  was  offered  by 
either  of  appellants,  showing  tbe  circumstance 
or  actual  date  of  the  acquisition  of  the  notes 
respectively  claimed  by  them,  or  that  any- 
thing of  value  was  paid  therefor.  The  mere 
blank  Indorsement  of  the  notes  shown  and 
relied  upon  by  appellants  may,  by  the  rule 
of  commercial  law,  be  sufficient  to  authorize 
the  presumption  that  the  notes,  as  such,  had 
been  acquired  before  maturity  and  for  value, 
as  alleged;  but  the  question  here  is  not  one 
of  title  or  of  ownership  of  tbe  notes,  but  the 
question  is,  who,  in  equity,  shaU  be  given 
priority  of  lien  on  tbe  land  involved?  In  this 
aspect  of  the  case,  appellants  occupy  the 
place  of  others  claiming  to  be  Innocent  pur- 
chasers for  value,  without  notice,  and  mere 
Indorsement  or  recitals  in  .conveyances  to 
them  are  Insufficient  to  discharge  the  burden 
of  proof  resting  upon  them.  Watklns  v.  Ed- 
wards, 23  Tex.  448;  Harrison  v.  Boring,  44 
Tex.  263;  Thompson  v,  Westbrook,  56  Tex. 
268. 

In  addition  to  the  foregoing  view,  it  is  es- 
tablished, not  only  by  the  verdict  of  the  Jury 
in  answer  to  the  Issues  submitted  between  ap- 
pellants and  appellees  other  than  the  bank, 
but  also  by  the  undisputed  proof,  tbat  the 
New  England  Loan  &  Trust  Company  gave 
nothing  of  value  as  a  consideration  for  the 
said  $2,000  note,  or  for  the  assignment  of  the 
two  Miller  notes,  of  $1,000  each.  Tbe  verdict 
of  the  Jury,  which  is  unchallenged  in  this  re- 
spect, also  est^llshes  the  fact  tbat  the  New 
England  Complny  failed  to  apply  said  notes, 
or  proceeds  thereof,  to  the  debt  of  the  Farm- 
ers' Loan  &  Trust  Company  of  New  York; 
and  appellant  King  on  the  trial  made  admis- 
sion, binding  him  as  against  tbe  appellee 
bank,  at  least,  tbat  the  notes  and  Hen  claimed 
by  him  are  subject  to  any  defense  which 
may  be  urged  against  them,  as  if  In  the  hands 
of  the  New  England  Loan  &  Trust  Company. 
So  that,  as  to  appellant  King,  we  think  It 
clear  that  the  peremptory  Instruction  in  favor 
of  the  bank  was  proper.  While  tbe  Real 
Estate  Trust  Company  made  no  such  admls- 
sion.  It  was  shown  that  the  $2,000  note  was 
dated  July  1,  1890,  made  payable  July  1. 
1898,  with  Interest  payable  semiannually,  and 
specially  provided  that,  "if  default  should  be 
made  in  any  interest  payment,  then  tbe  whole 
amount  •  •  •  should  become  due."  Ap- 
pellant Real  Estate  Trust  Company  alleged, 
in  effect,  that  no  interest  payments  had  ever 
been  made;  and  it  proved  tbat  the  tmst-deed 
lien  given  by  Short  to  secure  tbe  $2,000  note 
bad,  by  instrument  In  writing,  been  trans- 
ferred to  the  Real  Estate  Trust  Company  by 
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the  New  England  Loan  &  Trust  Companr  on 
June  29,  1897.  There  waa  also  testimony  to 
the  effect  that  the  Real  Estate  Trust  Com- 
pany acted  as  a  mere  bolder  In  trust  of  the  se- 
curities of  the  New  England  Loan  &  Trust 
Company,  and  a  secretary  of  the  latter  com- 
pany testified  that  he  supposed  the  Real  TEa- 
tate  Trust  Company  became  the  holder  of  the 
12,000  note  In  this  way.  It  was  further 
shown  that  the  attorney  representing  the  Real 
Estate  Trust  Company  on  the  trial  received 
the  12,000  note  for  collection  from  an  officer 
of  the  New  England  Loan  &  Trust  Company, 
and  not  from  his  client,  the  Real  Estate  Trust 
Company.  These  circumstances.  In  our  Judg- 
ment, certainly  called  for  further  proof  than 
the  mere  presumption  arising  from  an  undat- 
ed Indorsement  on  the  note,  or  at  least  raised 
an  Issue  against  such  presumption.  The  Jury 
were  Instructed  that  they  should  find  for  the 
Real  Estate  Tmst  Company,  against  Short, 
if  they  foond  it  was  a  purchaser  of  the  $2,000 
note  for  valne,  ^efore  maturity,  and  without 
notice  of  the  defense  urged.  The  evidence, 
we  think,  supports  the  verdict  against  the  ap- 
pellant Real  Estate  Trust  Company  on  the  is- 
sues submitted,  and,  indeed,  the  verdict  in 
this  particular  is  not  attacked  by  any  assign- 
ment So  that,  in  any  view  of  the  question 
presented,  the  Real  Estate  Trust  Company, 
also,  ia  without  reversible  cause  of  complaint 
in  the  peremptory  Instruction  named. 

What  has  heretofore  been  stated  is  In  part 
also  applicable,  we  think,  to  assignments  pre- 
senting questions  arising  solely  between  ap- 
pellants and  appellees  Short  and  Miller.  The 
verdict  to  the  effect  that  the  notes  claimed 
by  them  were  without  consideration,  or  that 
the  consideration  had  wholly  failed,  and  that 
appdlants  had  notice  thereof,  is  not  even  at- 
tacked for  insufficiency  of  evidence  to  sup- 
port it;  and  having  found  no  reversible  er- 
ror in  tiie  introduction  of  the  evidence,  or  in 
the  charge  submitting  the  issues,  we  think  the 
verdict  conclusive. 

Judgment  affirmed. 
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BNCH  OF  RULES— ASSTONMBNTS  OF  ERROR 

—EVIDENCE— HARMLESS  ERROR. 

1.  Where,  in  an  action  against  a  railway  com- 
pany for  the  death  of  a  locomotive  fireman  in  a 
collision.  It  Is  shown  that  decedent  consented  to 
a  violation  of  the  rules  of  the  company  In  ref- 
erence to  the  operation  of  its  trains,  it  is  not 
error  to  refuse  to  hold  that  such  conduct  was 
negligence  per  se,  and  to  submit  the  question 
of  negligence  to  the  Jnry. 

2.  Assignments  of  error  complaining  of  a 
refusal  to  give  special  instructions  merely  re- 
ferred to  and  not  set  out  iu  full,  and  which  are 
not  followed  by  a  statement  under  the  assign- 
ments giving  the  instructions  in  full,  will  not 
be  considered  on  appeal. 

>  Rebftaring  denied  October  11,  IMt,  uid  writ  of  er- 
ror denied  br  (upreme  court. 


8.  The  error,  if  any.  In  admtttfnf  In  evidence 
In  an  action  against  a  railway  company  for 
the  death  of  a  locomotive  fireman  that  certain 
rules  of  the  company  had  not  been  enforced, 
was  cured  by  the  court's  charge  treating  them 
as  binding. 

4.  The  error,  if  any.  In  rejecting  the  decla- 
rations of  certain  persons  as  res  gestae  was 
harmless  where  the  declarants  were  witnesses 
on  the  trial.' 

Appeal  from  district  court,  Cooke  ooontj; 
D.  E.  Barrett,  Judge. 

Action  by  E.  M.  Cornell  and  others  against 
the  Gulf,  Colorado  &  Santa  F6  Railway  Com- 
pany. From  a  Judgment  for  plalDtifli,  de- 
fendant appeals.    Affirmed. 

J.  W.  Terry  and  A.  H.  Oolwell,  for  appe- 
lant H.  O.  Bush  and  Staart  ft  Bell,  for  ap- 
pellees. 

STEPHENS,  J.  J.  H.  Cornell,  a  locomotive 
fireman  In  the  service  of  appellant  was  kill- 
ed in  a  collision  of  freight  trains  at  Windsor 
switch,  three  or  four  miles  north  of  Oainea- 
viUe,  Tex.,  January  10,  1901,  about  4:48  a. 
m.,  while  it  was  yet  dark.  The  two  trains 
involved  in  the  collision  had  Just  left  Gaines- 
ville that  morning  atraut  30  minutes  apart, 
destined  for  places  north  of  Windsor  switch, 
but  under  orders  to  take  the  siding  at  Wind- 
sor on  account  of  the  south-bound  passenger 
train  due  to  pass  there  at  6:08.  The  train 
leaving  Gainesville  first  referred  to  In  the 
record  as  the  "O'Brien  Train,"  and  consisting 
of  several  cars,  broke  in  two  Just  as  it  passed 
tlirough  the  switch  to  take  the  siding  at 
Windsor,  leaving  the  caboose  where  it  ladc- 
ed  five  or  six  inches  of  clearing  the  main 
track.  With  the  rear  end  of  this  train  thus 
standing  out  of  the  clear,  the  following  train, 
on  which  Cornell  was  fireman,  consisting  of 
an  engine  and  caboose,  while  running  about 
18  (X-  20  miles  an  hour,  collided,  with  the 
fatal  result  above  stated,  on  account  of  which 
the  widow  and  children  recovered  a  verdict 
and  Judgment  for  |7,600,  from  which  this  ap- 
peal is  prosecuted. 

Of  the  grounds  of  recovery  alleged  the  evi- 
dence tended  to  show  and  warranted  the  jury 
In  finding:  First  that  the  operatives  In 
charge  of  the  O'Brien  train  were  guilty  of 
negligence  after  the  train  broke  in  two.  In 
not  sending  back  a  flagman,  and  in  not  pla- 
cing torpedoes  on  the  track,  as  required,  in 
case  of  an  accident  by  the  rules  of  the  com- 
pany, and  that  this  was  one  proximate  cause 
of  the  death  of  Cornell;  second,  that  M.  E 
Shearer,  the  engineer  of  the  following  trahi, 
under  whom  Cornell  was  fireman,  was  guilty 
of  negligence  in  attempting,  under  the  cir- 
cumstances surrounding  him,  and  at  a  speed 
of  18  or  20  miles  per  hour,  to  run  to  the 
north  end  of  Windsor  switch  and  bade  In. 
instead  of  heading  in  behind  the  O'Brloi 
train,  with  his  train  under  control,  as  re- 
qtilred  by  the  rules,  and  Instead  of  heeding 
the  warning  given  by  the  red  lights  display- 
ed on  the  O'Brien  train  as  danger  signals,  as 
required  by  the  rulea  of  the  qpmpany:  and 
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that  this  negligence  was  also  a  proximate 
cause  of  Cornell's  deatb.  The  evidence  con- 
doslvely  established  that  Shearer  saw  the 
red  lights,  one  In  the  cupola  and  one  on  the 
left  side  of  the  caboose,  about  one  mile  from 
the  switch;  his  excuse  for  disregarding  these 
danger  signals,  which  indicated  tbat  the 
O'Brien  train  was  still  on  the  main  track, 
being  that  the  rule  requiring  green  lights  to 
be  substituted  for  red  ones  as  soon  as  the 
track  la  clear  when  a  train  turns  out  to  meet 
or  be  passed  by  another  train  was  not  lived 
up  to  by  the  employ6s.  He  testified,  how- 
ever, tbat  in  approaching  Windsor  switch  he 
blew  a  long  whistle  at  the  mile  post,  and  that 
no  reply  was  made  to  it  by  the  O'Brien  train, 
and  also  that  be  did  not  discover  that  the 
O'Brien  train  was  not,  but  believed  it  to  be, 
in  the  dear,  till  it  was  too  late  to  prevent 
the  collision.  The  other  grounds  of  negli- 
gence alleged  were  clearly  not  proximate 
causes  of  the  accident,  and  were  not  sub- 
mitted to  the  Jury,  which  eliminates  as 
harmless  the  errors  assigned  to  the  rulings 
on  demurrer. 

On  the  defense  of  contributory  negligence 
the  evidence  tended  to  show  that  Cornell,  as 
well  as  Shearer,  was  guilty  of  negligence  in 
the  attempt  to  run  past  the  O'Brleh  train. 
Shearer  testifled  that  when  he  whistled  for 
the  switch  at  the  mile  post  he  told  Cornell 
that  tbey  would  run  to  the  north  end  of  the 
switch,  and  back  in,  thus  getting*  ahead  of 
the  other  train,  as  they  had  intended  to  do 
when  they  left  Gainesville,  and  that  Cornell 
said,  "All  right"  As  the  red  lights  on  the 
O'Brien  train  were  then  seen  by  Shearer, 
and  as  Cornell  was  in  as  good,  if  not  better, 
position  to  see  them  than  Shearer,  there 
would  seem  to  be  no  escape  from  the  con- 
clusion that  Cornell  was  himself  as  culpable 
as  Shearer,  but  for  the  fact  that  the  evi- 
dence further  tended  to  show  that,  by  rea- 
son of  Cornell's  having  Just  been  engaged  at 
the  mile  post  and  before  reaching  It  in  firing 
the  engine,  his  vision  was  so. far  afCected  by 
looking  into  tbe  fire  as  to  render  him  Inca- 
pable for  the  moment,  and  for  a  little  while 
afterwards,  of  distinguishing  red  from  green. 
This  circumstance,  however,  warranted  the 
Inference  that  a  person  of  ordinary  prudence 
situated  as  be  was  might  reasonably  have 
concluded  that  the  engineer,  in  proposing  to 
pass  the  O'Brien  train  as  he  did,  saw  that 
green  lights  had  taken  the  place  of  red  ones, 
and  tbat  the  way  was  clear;  thus  leaving 
the  question  a  debatable  one  before  tbe  Jury 
whether  Cornell  was  guilty  of  contributory 
negligence  In  consenting  to  this  departure 
from  the  rules  and  methods  adopted  by  ap- 
pellant for  the  running  of  its  trains.  He,  as 
well  as  Shearer,  must  have  been  ignorant  of 
what  had  befallen  the  O'Brien  train;  and.  If 
he  had  become  so  blinded,  for  the  time  being, 
as  not  to  be  able  to  see  its  red  lights,  or  to 
otherwise  discover  that  it  was  not  quite  in 
the  clear,  as.  but  for  the  accident  happening 
to  it  it  would  have  been,  the  defense  of  con- 


tributory negligence  was  certainly  not  con- 
clusively established.  If  the  situation  in 
which  Cornell  was  placed  was  such  as  the 
evidence  warranted  tbe  Jury  in  finding  it 
might  have  been  at  the  time  be  consented  to 
pass  the  O'Brien  train,  he  bad  no  reason  to 
suspect  danger  from  the  course  pursued. 
The  situation  of  Shearer  was  dUferent  for 
admittedly  he  saw  danger  signals,  and  the 
evidence  warranted,  if  it  did  not  require,  a 
finding  that  he  should  have  heeded  them, 
although  he  may  have  concluded  under  the 
circumstances,  and  doubtless  did,  that  the 
O'Brien  train  was  entirely,  instead  of  not 
quite.  In  the  clear.  It  was  also  a  question 
for  the  Jury,  admitting  of  a  finding  in  favor 
of  appellees,  whether  Cornell  was  guilty  of 
contributory  negligence  in  not  keeping  a 
proper  lookout,  and  in  not  discovering  that 
the  O'Brien  train  was  in  the  way,  it  being 
on  bis  side  of  the  engine. 

The  main  contention  of  appellant  in  tbe 
trial  court  was,  and  in  this  court  Is,  that  it 
was  negligence  per  se  for  Cornell  himself  to 
violate  the  rules  of  the  company,  or  to  con- 
sent to,  or  not  to  use  diligence  to  prevent 
the  violation  thereof  by  others.  That  this 
is  not  the  law  in  Texas  is  now  too  well  set- 
tled to  admit  of  discussion.  Railway  Co.  v. 
Adams  (Tex.  Sup.)  68  S.  W.  831;  Railway 
Co.  V.  Connell  (Tex.  Civ.  App.)  66  S.  W.  246, 
and  cases  there  cited.  The  court  did  not  err, 
therefore,  in  refusing  to  give  the  numerous 
special  Instructions  requested  by  appellant 
and  quoted  in  its  brief,  since  tbe  vice  of  this 
contention  was  common  to  them  all,  except 
the  fourth,  which  was  more  than  covered  by 
the  sixth  paragraph  of  the  charge  given. 

We  sustain  appellee's  objection  (to  say 
nothing  of  others  that  suggest  themselves) 
to  so  much  of  the  sixteenth  and  seventeenth 
assignments  of  error  as  complain  of  the 
court's  refusal  to  give  tbe  eighth  and  ninth 
special  Instructions  therein  merely  referred 
to  without  being  set  out  and  treat  these 
assignments  as  embodying  only  the  proposi- 
tion that  the  seventh  special  instruction, 
which  is  the  only  one  referred  to  In  the 
statement  under  these  assignments,  should 
have  been  given  in  view  of  the  general  terms 
employed  in  the  sixth  paragraph  of  the 
charge  submitting  the  issue  of  contributory 
negligence.  So  treated,  the  assignments  are 
overruled  because  of  the  vice  already  noticed 
as  common  to  refused  Instructions. 

Errors  have  also  been  assigned  to  the 
charges  given  by  the  court  but  none  of  the 
propositions  submitted  under  these  assign- 
ments are  maintainable. 

The  rulings  complained  of  in  the  admis- 
sion and  exclusion  of  testimony  must  be  ap- 
proved, or  at  least  treated  as  harmless,  for, 
If  there  was  error,  as  assigned,  in  admitting 
testimony  tending  to  sbow  that  the  rules  of 
tbe  company  read  in  evidence  Iiad  not  been 
enforced.  It  was  cured  when  the  court  in 
the  charge  treated  them  as  binding  on  all 
parties;  and,  if  there  was  error,  as  assigned, 
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In  excluding  declarations  of  the  O'Brien 
train  crew  offered  by  appellant  as  res  gestae 
to  show  that  tbey  did  not  expect  the  follow- 
ing train  to  attempt  to  pass  them,  appellant 
received  the  full  benefit  of  this  testimony 
when  the  declarants  tbemselTes  testified  as 
witnesses  on  the  trial. 

Appellant  could  not  have  been  injured  by 
the  apportionment  of  the  damages  complain- 
ed of. 

These  conclusions  lead  to  an  affirmance  of 
the  judgment. 


CONTINENTAL  FIRE  ASS'N  OF  FT. 
WORTH  V.  BEARDEN.i 

(Court  of  Civil  Appeals  of  Texas.    June  28, 
1902.) 

INSURANCB-FIRB  POLICY— AtJTHORITT  OV 

AGENT— KVIDBNCK. 

1.  lu  an  action  against  a  fire  insurance  com- 
pany the  question  was  whether  a  certain  per- 
son bad  had  authority  to  act  as  agent  for  the 
compan,T,  and  it  appeared  that  his  commission 
as  agent  had  been  sent  to  defendant  at  its 
otBce  in  another  town.  At  a  noon  iutermissiou 
of  the  trial  notice  was  given  defendant's  coun- 
sel to  produce  the  commission,  and  be  testified 
he  had  not  time  to  secure  it  from  such  town. 
Held,  that  the  notice  was  insufficient  to  au- 
thorize parol  evidence  of  the  authority. 

2.  The  owuer  of  property  destroyed  by  fire 
sued  an  insurance  company  for  failure  of  its 
agent  to  issue  a  policy  as  agreed,  and  the  au- 
thority of  the  agent  was  denied.  Held,  that  the 
authority  of  the  agent  was  not  merely  in  issue 
collaterally,  so  as  to  render  secondary  evidence 
of  the  agent's  authority  admissible,  without 
notice  to  produce  better  authority  shown  to 
exist. 

3.  Where,  on  appeal,  a  case  is  advanced  and 
set  down  for  hearing  in  accordance  with  appel- 
lee's motion  suggesting  an  appeal  for  delay, 
errors  will  be  revised,  though  not  assigned. 

4.  in  an  action  on  a  fire  policy  plaintiff  must 
allege  that  he  was  the  owner  of  the  property  at 
the  time  of  the  contract  of  insurance. 

Appeal  from  Wise  county  court;  S.  G. 
Tankersley,  Judge. 

Action  by  C.  C.  Bearden  against  the  Con- 
tinental Fire  Association  of  Ft  Worth.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

R.  K  Carswell,  for  appellant  J.  M.  Ba- 
sham,  for  appellee. 

CONNER,  C.  J.  Appellee  alleged  that  on 
January  1,  1901,  appellant  was  duly  incor- 
porated and  doing  business  in  Texas  as  an 
Insurance  company  Insuring  property  against 
damn^e  and  loss  by  fire,  having  a  local  agent 
in  Wise  county,  and  "that  said  agent  bad  au- 
thority from  defendant  to  solicit  for  insur- 
ance, to  collect  premiums,  and  write  and  sign 
policies;  that  for  the  sum  of  $4.40,  then  paid, 
said  agent  "agreed  to  Insure'*  certain  house- 
hold and  kitchen  furniture,  and  "that  within 
a  reasonable  time  thereafter,  a  policy  should 
be  executed  by  said  company."  The  further 
averments  were  to  the  effect  that  the  proper- 
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ty  covered  by  the  contract  had  been  destroy- 
ed by  fire,  and  recovery  therefor  was  sought. 
The  fire  occurred  within  the  life  of  the  pol- 
icy as  agreed  upon,  but  it  appeared  that  the 
agent  failed  to  report  the  transaction,  and 
that  no  policy  ever  Issued.  B<rror  is  assigned 
to  the  introduction  of  secondary  evidence  of 
the  alleged  agent's  authority,  and  we  think 
the  assignment  well  taken.  It  appears  from 
the  bill  of  exceptions  that  "the  only  authority 
be  [the  agent]  had  was  evidenced  by  a  writ- 
ten commission  Issbed  to  him  by  the  defend- 
ant company."  ISie  court,  however,  ovw  ap- 
pellant's objection  that  it  was  not  the  Iiest 
evidence,  permitted  the  agent  to  testify  to  the 
effect  that  "he  was  a  local  agent  of  the  de- 
fendant company  at  Decatur,  Texas,  from  Oc- 
tober, 1900,  until  July,  1901,  and  that  he  had 
full  authority  to  issue  policies  on  blanks 
which  they  had  furnished  him  to  be  counter- 
signed by  him  as  agent,  and  to  make  con- 
tracts of  Insurance,  and  to  collect  premiums 
on  Insurance  for  said  company  at  Decatur, 
Texas."  Other  evidence  of  like  secondary 
character  was  also  Introduced  over  appel- 
lant's objection.  The  record  further  shows 
that  in  the  fall  of  the  year  preceding  the  trial 
the  agent's  commission  had  been  sent  to  the 
defendant  company  at  Ft  Worth.  We  infer 
that  the  learned  trial  court  received  the  ob- 
jectionable testimony  on  the  ground  that  no- 
tice to  produce  the  agent's  commission  bad 
been  given  counsel  for  appellant  as  he  so 
states  In  explanation  of  the  bill.  The  bill, 
however,  shows  that  the  notice  was  given 
after  the  objections  named  had  been  made, 
and  during  the  noon  intermission,  and  that 
the  counsel  upon  whom  the  notice  was  served 
testified  "that  be  could  not  now  produce  said 
commission  for  want  of  time  since  tbe  notice 
to  obtain  it  from  Ft  Worth."  We  think  It 
thus  manifest  that  an  elementary  rule  of  evi- 
dence was  violated,  and  that  the  notice  to 
produce  the  written  authority  of  the  agent 
was  wholly  insufficient  to  authorize  the  in- 
troduction of  the  secondary  evidence.  If,  as 
is  perhaps  insisted  in  effect  by  appellee,  the 
circumstances  were  such  as  to  convince  tbe 
court  tliat  the  notice  was  sufficient  the  bill 
should  have  been  made  to  embody  the  Justify- 
ing circumstances.  We  can  only  say  that  as 
the  record  before  us  shows,  the  notice  was 
clearly  insufficient  Nor  can  we  agree  to  the 
contention  that  the  authority  of  the  agent 
was  only  collaterally  Involved,  and  that 
therefore,  secondary  evidence  of  the  agenfs 
authority  was  admissible  without  notice'  to 
produce  the  better  evidence  shown  to  exist 
As  before  stated,  no  policy  of  instn»nce  was 
in  fact  ever  issued  by  appellant  on  the  prop- 
erty described.  As  alleged,  tbe  basis  of  appel- 
lee's suit  was  the  failure  of  an  agent  to  fulfill 
a  contract  made  that  a  policy  should  Issue. 
The  extent  of  tbe  agent's  authority  was, 
therefore,  a  material  Inquiry. 

There  appears  a  yet  further  error  that 
would  seem  to  require  us  to  reverse  tbe  Judg- 
ment below.    Tbe  case  was  b$re  advanced 
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and  set  down  for  bearing  In  accordance  with 
appellee's  motion  suggesting  an  appeal  for 
delay.  The  mie  Is  well  settled  that  in  such 
case  we  are  required  to  look  to  the  record, 
and  revise  errors,  although  not  assigned.  In 
the  case  before  us  no  distinct  allegation  ai>- 
pears  that  he  was  the  owner  of  the  property 
destroyed  at  the  date  of  the  alleged  contract 
of  insurance.  This  was  a  necessary  allega- 
tion. May,  Ins.  (74  et  seq.,  including  sec- 
tions 87a  and  97a;  also  Insurance  Co.  T. 
Everett  (Tex.  Civ.  App.)  36  S,  W.  125. 
Judgment  reversed,  and  cause  remanded. 


KBBN  T.  FBATHBRSTON.i 

(Court  of  Oivil  Appeals  of  Texas.    Joly  4, 

1S02.) 

COUNTUgB-OFnOBRS-TBRM  OV  OFFXCO-FUB* 
LIO   XJLNDS— FURCHASB. 

1.  Const,  art  16,  8  17,  providing  that  all  offl- 
cers  within  the  state  shall  continne  to  perform 
the  duties  of  their  offices  nntil  their  saccessors 
shall  be  duly  qualified,  is  mandatory,  and  an 
oiflcer  irhoae  resignation  has  been  accepted, 
I'ut  whose  successor  has  not  been  appointed,  is 
still  such  officer. 

2.  Under  Feu.  Oide,  art  128,  Imposing  a  fine 
on  any  county  officer  concerned  in  the  purchase 
of  any  right  or  title  in  public  land,  a  county 
surveyor  is  disqualified  from  purchasing  public 
land. 

Appeal  from  district  court,  Stonewall  coun- 
ty; P.  D.  Sanders,  Judge. 

Action  by  B.  B.  Featbefston  against  J.  B. 
Keen.  From  a  judgment  for  plalnUfC,  defend- 
ant appeals.    Reversed. 

Woodruff  &  Hughes,  for  appellant  D.  F. 
Gobs  and  O.  M.  Featherston,  for  appellee. 

HUNTBB,  J.  This  snlt  of  trespass  to  try 
title  was  brought  by  appellee,  Featherston, 
on  March  24,  1900,  to  recover  from  appellant, 
Keen,  section  170,  public  free  school  land.  In 
block  "D,"  H.  &  T.  C.  By.  C!o.  certificate,  in 
Stonewall  county.  The  defense  was  not 
guilty.  The  cause  was  tried  by  a  Jury,  who 
found  a  verdict  for  Featherston,  upon  which 
Judgment  was  rendered,  and  therefrom  this 
appeal  was  taken. 

The  facts  are  substantially  as  follows:  H. 
li.  Steele  was  an  actual  settler  on  said  sec- 
tion 170,  and  on  December  1,  1888,  upon  his 
legal  application,  the  commissioner  of  the  gen- 
eral land  office  sold  it  to  him.  On  January 
25.  1900,  this  sale  to  Steele  was  canceled  and 
forfeited  by  the  commlsstoner  for  abandon- 
ment, and  on  the  same  day  appellant.  Keen, 
being  the  owner  of  section  156,  public  school 
land,  and  residing  thereon  with  his  family  as 
an  actual  settler,  made  application  to  pur- 
chase section  170  as  additional  grazing  land. 
The  commissioner  on  same  day  mailed  a  letter 
notifying  the  clerk  of  the  county  court  of 
Stonewall  coimty  that  the  section  was  re- 
classified as  dry  grazing  land,  and  placed  on 
the  market  at  $1  per  acre,  and  to  so  let  the 
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records  show.  This  letter  was  not  received 
and  filed  by  the  county  clerk  until  January 
30,  1900,  five  days  after  Keen  filed  his  ap- 
plication in  the  land  office  to  purchase  the 
section.  B.  B.  Featherston,  appellee,  was  the 
duly  dected  and  qualified  surveyor  of  Stone- 
wall county.  Having  been  dected  the  first 
Tuesday  In  November,  1898,  his  term  of  office 
would  not  exphre  until  In  December,  1900. 
He  tendered  hla  unconditional  resignation  in 
writing  to  the  commissioners'  court  of  Stone- 
wall county  on  January  14,  1900,  which,  on 
said  day,  was  received  and  filed  by  the  county 
clerk  of  said  county,  and  on  January  20, 
1900,  made  application  to  purchase  said  sec- 
tion 170,  and  was  qualified  to  purchase  it, 
unless  the  fact  of  his  being  county  surveyor 
disqualified  him.  He  resigned  for  the  express 
purpose  of  purchasing  this  section.  On  Feb- 
ruary 13,  1900,  the  commissioners'  court  ac- 
cepted his  resignation,  but  appointed  no  one 
to  fill  the  unexpired  term,  and  on  the  14th 
of  February,  1900,  he  made  another  applica- 
tion to  purchase  section  170,  complying  hi 
each  instance  with  the  law  In  all  respects. 
Both  of  these  applications  were  rejected  be- 
cause he  was  surveyor  of  Stonewall  county, 
and  on  February  23,  1900,  the  section  was 
awarded  to  Keen,  who  had  complied  with  the 
law  in  all  respects,  and  was  entitled  to  buy 
it  if  the  land  was  on  the  market  when  It 
was  sold  to  him,  and  no  valid  application  had 
intervened.  Hendrix  v.  Gracey  (Tex.  Civ. 
App.)  50  S.  W.  137;  Hazlewood  v.  Rogan 
(Tex.  Sup.)  67  S.  W.  80;  Steward  v.  Wagley 
(rendered  by  us  May  17,  1902)  68  S.  W.  297. 
The  only  material  question  in  this  case  is 
whether  Featherston  was  disqualified  from 
purchasing  the  section  in  controversy  upon 
his  application  of  February  14,  1900,  by  rea- 
son of  his  being  still  the  surveyor  of  Stonewall 
county.  Our  Penal  Code  provides  (article 
123):  "If  any  person  who  is  an  officer  or 
clerk  in  the  general  land  office,  or  a  district 
surveyor,  or  deputy  district  surveyor,  or  coun- 
ty surveyor,  or  his  deputy,  shall  directiy  or 
indirectly  be  concerned  In  the  purchase  of 
any  right,  title  or  Interest  in  any  public  land, 
in  his  own  name  or  in  the  name  of  any  other 
person,  or  shall  take  or  receive  any  fee  or 
emolument  for  negotiating  or  transacting  any 
business  connected  with  the  duties  of  his  of- 
fice, other  than  the  fees  allowed  by  law,  he 
shall  be  fined  in  a  sum  not  exceeding  five 
hundred  dollars."  Our  constitution  (section 
17,  art.  16)  provides:  "All  officers  within  this 
state  shall  continue  to  perform  the  duties  of 
their  offices  until  their  successors  shall  be 
duly  qualified."  This  provision  of  our  con- 
stitution seems  to  be  mandatory.  It  does  not 
say,  nor  does  it  mean,  that  officers  may  per- 
form the  duties  of  their  offices  until  thefr 
successors  are  qualified,  but  that  they  shall 
do  it.  Such  is  the  contract  between  them  and 
the  state  when  they  take  the  office,  and 
there  are  many  good  reasons  why  the  consti- 
tution should  be  thus  Interpreted.  Some  of 
them  are  that  the  functions  of  government 
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must  not  cease,  and  the  pnblic  records  of  the 
o£Bce  must  be  preserved,  and  handed  ot»  to 
a  successor.  In  McGhee  v.  Dickey  (Tex.  Civ. 
App.)  23  S.  W.  404,  Justice  Stephens  said.  In 
dellrerlng  the  opinion  of  tills  court  in  con- 
struing this  proYlsion  of  the  constitution: 
"The  public  necessity  for  continuity  of  official 
tenure  Is  not  left  to  the  caprice  of  the  oflSce- 
holder.  The  contract  for  public  service  Im- 
poses a  mutual  obligation  upon  the  officer  and 
the  public,  which  cannot  be  arbitrarily  dis- 
pensed with  by  either  party,"— citing  Mechem, 
Pub.  Off.  i  414;  19  Am.  &  Eng.  Bnc.  Law, 
662r;  Edwards  v.  U.  S.,  103  U.  S.  471,  26 
L.  Ed.  814;  Thompson  v.  U.  8.,  103  U.  S. 
480,  26  L.  Ed.  521;  Badger  v.  U.  S.,  93  V. 
8.  590,  23  L.  Ed.  991;  Hoke  v.  Henderson. 
15  N.  0. 1,  25  Am.  Dec  677;  State  v.  Clayton, 
27  Kan.  442,  41  Am.  Rep.  418;  Jones  v.  City 
of  JefTerson,  66  Tex.  676,  1  S.  W.  903.  In 
Badger's  Case  the  supreme  court  of  the  United 
States  had  under  consideration  a  section  of  the 
constitution  of  Illinois  which  provided  that  the 
officers  "shall  hold  their  offices  until  their  suc- 
cessors shall  be  qualified,"  and  the  court  held 
In  that  case  that  Badger  and  others  remained 
officers  of  the  town  of  Amboy  until  their 
successors  should  qualify,  notwithstanding 
they  had  resigned  such  offices,  and  their  resig- 
nations had  been  accepted  by  the  proper  au- 
thorities, and  entered  in  the  proper  record 
books;  no  successors  having  been  appointed 
and  qualified.  The  provision  in  the  Illlnola 
constitution  Is  substantially  the  same  as  that 
contained  in  ours.  "Continuing  to  perform 
the  duties"  of  an  office  is  "holding  the  office," 
and  hence  we  conclude  that  Mr.  Featberston 
was  still  surveyor  of  Stonewall  county  when 
he  made  his  application  of  February  14,  1900, 
and  that,  as  our  penal  statute  Imposes  a  pen- 
alty on  him  for  purchasing  the  section  in  con- 
troversy, he  was  prohibited  and  disqualified 
from  doing  sa 

The  judgment  is  therefore  reversed,  and  Is 
here  rendered  in  favor  of  appellant 


TEXAS  &  P.  RY.  CO.  v.  COCHRANE  et  tdA 

(Court  of  Civil  Appeals  of  Texas.    May  24, 
1902.) 

BXFBBT  TBSTniONT— DAMS— OVBRFLOW. 

1.  A  dam  4  feet  high  was  built  by  defendant 
500  feet  below  plaiDtiCfB  field.  The  creek  had 
banks  from  15  to  30  feet  higher  than  the  dam. 
PIniutiff  brought  action  for  an  overflow  of  his 
field,  claimed  to  have  been  occasioned  by  the 
dam.  Held,  that  the  testimony  of  an  expert  in 
such  matters,  who  had  made  a  topographical 
surrey  of  the  premises,  should  have  been  al- 
lowed as  to  whether  such  a  dam,  constructed 
within  such  banks,  and  as  to  whether  this  par- 
ticular dam  in  this  particnlar  place,  could  have 
any  effect  in  producing  an  oyerfiow. 

Appeal  from  district  court,  Denton  county; 
D.  E.  Barrett  Judge. 

Action  by  B.  W.  Cochrane  and  others 
against  the  Texas  &  Pacific  Railway  Oom- 
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pany.    From  a  Judgment  In  favor  of  plalii- 
tlffs,  defendant  appeals.    Reversed. 

T.  J.  Freeman  and  Head  &  Dillard,  for  ap- 
pellant R.  H.  Bates  and  Tarlton  ft  Jtjvtm. 
for  appellees. 

HUNTER,  J.  On  the  trial  of  this  cause, 
which  was  brought  to  recover  damages  from 
the  appellant  company,  occasioned  by  an  over- 
flow of  his  lands  in  April,  1000,  the  evidence 
tended  to  establish  that  the  appellant  built  a 
stone  dam  4  feet  high  across  Big  Elm  creek. 
In  Denton  county,  2,000  feet  below  where  its 
track  crossed  said  creek,  and  about  1,500  feet 
below  appellee's  farm  or  field;  that  the  banks 
of  the  creek  above  the  dam  were  from  15  to 
80  feet  higher  than  the  dam;  the  width  of 
the  channel  of  the  creek  is  not  given,  nor  the 
width  of  the  bottoms  on  either  edde  of  the 
creek;  that  D.  S.  Watklns,  who  was  a  dvU 
engineer,  and  had  been  for  36  years,  made, 
and  had  made  under  his  direction  and  super- 
intendence, a  topographical  survey  of  the  prem- 
ises over  which  the  road  ran  across  the  bot- 
toms and  creek  aforesaid,  and  that  be  had 
had  great  experience  In  building  dams,  cul- 
verts, and  sluices  and  railroads.  "The  de- 
fendant then  offered  to  prove  that  the  said  D. 
S.  Watklns,  in  his  capacity  as  civil  engineer, 
was  familiar  with  the  effects  of  water  dams, 
and  the  results  they  would  produce  In  causmg 
overflows,  and  that  a  dam  constructed  of  the 
height  of  this  one,  within  banks  such  as 
these,  and  that  this  particular  dam  in  this 
particular  place,  could  not  cause  any  over- 
flow on  plaintiff's  land,  or  have  any  effect  in 
producing  an  overflow  thereon."  This  evi- 
dence was  objected  to  by  the  plaintiff  "be- 
cause It  was  not  a  subject  upon  which  expert 
testimony  could  be  given,"  and  this  objection 
was  sustained,  and  the  witness  not  allowed  to 
answer.  We  think  the  court  erred  In  exclud- 
ing this  evidence  upon  the  objection  made. 
The  science  of  hydraulics  is  very  intricate  and 
complicated,  and  the  answer  to  the  question 
Is  one  particularly,  though  not  exclusively, 
within  the  domain  of  an  expert  In  such  mat- 
ters, and  must  of  necessity  depend  upon  many 
other  facts  which  seem  not  to  bare  been  given 
in  this  case;  but  this  would  readily  be  un- 
derstood and  considered  by  an  hydraulic  en- 
gineer, who  would  take  them  into  considera- 
tion in  giving  his  opinion.  Whether  the  ad- 
ditional overflow  caused  by  the  dam  would 
be  appreciable  or  not,  one  can  readily  see  de- 
pends upon  many  other  facts,— such  as  the 
width  of  the  stream,  the  declination  of  the 
surface,  the  altitude  of  the  appellee's  land  as 
compared  with  surrounding  lands,  the  In- 
creased velocity  of  the  water  as  It  approaches 
the  overflow  height  and  whether  or  not  the 
stream  would  overflow  above  the  highest  point 
of  backwater  from  the  dam  before  overflow- 
ing the  banks  at  and  along  the  dam,  and  per- 
haps many  others  which  do  not  occur  to  ns: 
but  enough  has  been  stated  to  show  how  nec- 
essary It  Is  to  consult  and  hear  in  expert  oa 
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the  robject  W*  baTe  fotmd  no  otlier  material 
error  In  the  record,  but,  because  this  evi- 
dence was  excluded  upon  the  objection  made, 
the  Judgment  la  reversed,  and  the  cause  is  re- 
manded. Railway  Co.  v.  Lyman  (Ark.)  22  S. 
W.  170;  Clason  v.  City  of  Mllwauliee,  30 
Wis.  310;  Grigsby  v.  Water  Co„  40  CaL  «»; 
Folkes  V.  Ghadd,  3  Doug.  157. 
Reversed  and  remanded. 


FT.   WORTH  ft  D.   0.   RT.   CO.  v.   ROB- 

ERTS.1 

(Court  of  Civil  Appeals  of  Texas.   Jane  21, 
1902.) 

RAILROADS-KUJJNQ  CATTUB-FBNCB8. 
1.  Key.  St  art  4528,  enacts  that,  if  a  railroad 
company  fences  its  road,  it  shall  not  be  liable 
for  atocii  killed,  save  in  cases  resnltine  from 
want  of  ordinary  care.  BM  that,  where  a 
public  highway  ran  along  a  railroad  right  of 
way,  a  fence  outside  the  highway  and  along  the 
edge  of  the  right  of  way  was  not  such  a  fence 
as  required  by  the  statute. 

Appeal  from  dlatrlct  court,  Childress  coun- 
ty; G.  A.  Brown,  Judge. 

Action  by  P.  a  Roberts  against  the  Ft 
Worth  &  Denver  City  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Stanley,  Spoonts  &  Thompson,  for  appel- 
lant Johnson  &  Aynesworth  and  Bdward  B. 
Dlggs,  for  appellee. 

CONNER,  O.  J.  This  is  an  ajppeal  from  r 
Judgment  in  appellee's  favor  for  |1,200  for 
damages  to  certain  horses  and  cattle  owned 
by  him  and  killed  on  appellant's  railroad  track 
by  a  passing  freight  train.  The  proof  siiows 
that  for  some  17  miles  In  the  locality  of  the 
injuries  mentioned  appellant's  right  of  way  is 
Inclosed  by  a  wire  fence  extending  along 
each  side  some  100  feet  from  the  center  of  the 
track;  that  the  fence  was  constructed  under 
an  agreement  with  the  owner  of  the  soil  that 
the  public  road  from  Claude,  in  Armstrong 
county,  to  Clarendon,  in  Donley  county,  should 
be  located  and  maintained  along  the  railway 
and  between  said  right  of  way  fences.  Ap- 
pellee seems  to  have  been  lawfully  traveling 
this  public  road  and  driving  about  400  cattle 
and  horses.  On  the  night  of  the  injury  appel- 
lee camped  on  the  right  of  way  and  within 
the  right  of  way  fences.  The  cattle  and 
horses  drifted  along  the  railway  some  two 
miles,  to  where  cross  fences  extended  to  a 
bridge.  Cattle  and  horses  congregated  at  this 
point  on  the  track,  and  were  killed  and  In- 
jured as  alleged.  The  court  peremptorily  In- 
structed the  Jury  to  And  for  api>ellee  such 
damages  as  they  should  find  from  the  evi- 
dence to  have  been  occasioned. 

We  concur  In  the  contention  of  appellee  and 
the  evident  view  of  the  court  that  appel- 
lant's track  at  the  place  of  injury  was  not 
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fenced  within  the  meaning  of  article  4528, 
Rev.  St  The  fence,  as  constructed,  tended  to 
confine  persons  and  animals  traveling  said 
public  road  within  the  limits  of  the  right  of 
way  fences  and  to  and  along  appellant's  rail- 
way track  without  obstruction.  Such  condi- 
tions were  evidently  Intended  to  be  prevent- 
ed by  the  legislature  in  the  enactment  of  the 
statute  mentioned.  Appellee's  cattle  and 
horses  having  been  killed  and  injured  by  ap- 
pellant's locomotive  and  cars  while  being  thus 
offered  free  access  to  the  track,  appellant  was 
liable  for  the  damage  occasioned,  unless  re- 
lieved by  the  contributory  negligence  of  ap- 
pellee. The  charge,  however,  was  not  so  lim- 
ited, and  the  court  also  refused  a  si>ecial 
charge  requested,  which  presented  the  issue 
of  contributory  negligence.  In  this,  we  think, 
there  was  error  as  assigned.  The  failure  to 
fence  Its  track  cannot  be  construed  as  ren- 
dering appellant  liable  regardless  of  negli- 
gence on  appellee's  part  proximately  contrib- 
uting to  his  loss.  There  was  evidence  tending 
to  show  that  there  were  gates  in  the  right  of 
way  fence;  that  the  public  road  extended 
from  the  right  of  way  inclosure  Into  pastures 
near  the  point  of  injury;  that  the  night  was 
dark;  that  appellee  camped  beside  the  rail- 
way track  with  his  horses  and  cattle,  and  fail- 
ed to  so  herd  them  as  to  keep  them  off  the 
track,  and  failed  to  warn  the  approaching 
train,  of  which  he  had  knowledge,  with  a 
lantern  as  he  perhapa  might  have  done.  It 
la  true  that  appellee  gave  an  explanation  of 
bis  conduct  that  may  be  accepted  as  exclud- 
ing negligence  on  his  part,  but  we  think  the 
ctrcomstances  mentioned,  with  perhaps  oth- 
ers, were  sofflcient  under  well-settled  rules, 
to  raise  the  issue  of  his  contributory  negli- 
gence, which  was  duly  presented  by  appel- 
lant's pleadings,  and  appellant  was  entitled  to 
have  such  issue  submitted  for  the  Jury's  deter- 
mination. See  Choate  v.  Railway  Co.  (Tex. 
Sup.). 87  S.  W.  319,  and  authorities  therehi 
dted. 

For  the  error  Indicated,  the  Judgment  must 
be  reversed,  and  the  cause  remanded. 


PRICK  et  aL  v.  GARVIN.i 

(Court  of  Civil  Appeals  of  Texas.    June  21, 
1902.) 

riRB  INSURANCB— UNAUTHORIZBD  COMPANY 
— AQBNTS-CONSPIRACT  —  BXEMPLART  DAM- 
AOE&-JURISDICTI0N— CONSTITUTIONAI.  LAW 
—TITLE  OF  ACT. 

1.  The  procnring  for  the  insured  of  an  insur- 
ance policy  from  a  foreign  company  unauthor- 
ized to  do  business  in  the  state;  the  trans- 
mission of  the  premium  therefor,  less  20  per 
cent,  commission,  to  an  insurance  broker  In 
Chicago;  the  delivery  of  the  policy  to  the  in- 
sured; and  an  unpaid  loss  by  fire  occurring 
while  the  policy  was  in  force, — clearly  render 
the  person  so  acting  liable,  under  Rev.  St  arts. 
3093,  3095,  providing  that  any  person  who  in 
any  way  acts  as  an  agent  for  an  nnauthorized 
fire  insurance  company  shall  be  personally  lia- 
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ble  for  any  loss  cansed  by  a  policy  in  such  com* 
paiiy  in  respect  of  which  he  so  acted  as  ageot. 

2.  A  petition  alleged  that  defendants,  being 
the  agents  of  a  foreign  insolvent  fire  insurance 
company  unauthorized  to  do  business  in  the 
state,  and  known  by  defendants  to  be  so  unau- 
thorized, eutered  into  a  conspiracy  with  such 
company  to  defraud  plaintiff,  and  procured  for 
him  a  fire  iusurance  policy  in  such  company  on 
his  cotton  gin  in  the  sum  of  $400;  that  dur- 
ing the  life  of  such  policy  the  gin  burned,  and 
the  company  refused  to  pay  the  loss,  and  that 
plaintiff  had  been  compelled  to  employ  an  at- 
torney. Held,  that  such  allegations  made  a  case 
for  both  actual  and  exemplary  damages,  with- 
out reference  to  Rev.  St.  arts.  3093,  3095,  pro- 
viding that  any  person  who  acts  as  an  agent  for 
an  unauthorized  fire  insurance  company  shall 
bo  personally  liable  for  any  loss  caused  by  a 
policy  in  such  company  procured  by  him  as 
agent. 

8.  There  was  no  error  in  admitting  the  poli- 
cy in  evidence  without  formal  proof  of  its  execu- 
tion, it  being  identified,  by  the  circumstances 
set  out  in  the  bill  of  exceptions,  as  the  policy 
procured  and  delivered  by  defendants. 

4.  A  plea  to  the  jurisdiction  on  the  ground 
that  the  allegations  of  the  petition  were  fraudu- 
lently made,  raised  for  the  first  time  by  ex- 
ceptions in  the  second  amended  answer,  aud 
filed  after  answer  made  to  the  merits  of  the 
esse,  came  too  late,  and  was  properly  stricken 
out. 

5.  An  act  was  entitled  "An  act  to  define  who 
are  agents  of  insurance  companies,  and  to  fix 
their  liability  for  acting  without  authority  of 
law."  One  article  of  the  act  related  to  the  tax- 
ation of  companies  not  legally  qualified  to  do 
business  in  the  state,  but  having  agents  there- 
in. Held,  that  the  constitutionality  of  other 
articles  fairly  covered  by  the  title  were  not  af- 
fected, though  the  article  as  to  taxation  might 
be  outside  the  title. 

Appeal  from  district  court,  Parker  comity; 
J.  W.  Patterson,  Judge. 

.■Vctlon  by  F.  T.  Garvin  against  J.  B.  Price 
and  another.  From  a  judgment  in  tevor  of 
plaintiff,  defjBDdants  appeal.    Affirmed. 

The  petition  alleged  that  defendants,  being 
the  agents  of  a  foreign  Insolvent  flre  insur- 
ance company  unauthorized  to  do  business  in 
the  state,  and  known  by  defendants  to  be  so 
unauthorized,  entered  Into  a  conspiracy  with 
such  company  to  defraud  plaintiff,  and  pro- 
cured for  him  a  flre  Insurance  policy  in  such 
company  on  his  cotton  gin  in  the  sum  of  $400; 
that  during  the  life  of  the  policy  the  gin  burn- 
ed; and  that  plaintiff  had  been  compelled  to 
employ  an  attorney.  A  plea  to  the  Jurisdic- 
tion of  the  court  was  raised  for  the  first  time 
in  the  second  amended  answer,  and  filed  after 
answer  made  to  the  merits. 

D.  M.  Alexander,  for  appellants.  Martin  A 
Martin  and  F.  O.  McKInsey,  for  appellee. 


STEPHENS,  J.  The  facts  of  this  case 
bring  It  clearly  within  the  provisions  of  articles 
8093  and  3005  of  our  Revised  Statutes.  Ap- 
pellants procured  from  the  Citizens'  Insurance 
Company,  of  Chicago,  111.,  for  appellee,  a  flre 
insurance  policy  In  the  sum  of  S400  on  his 


cotton  gin  In  Parker  county,  Tex.,  which  was 
destroyed  by  fire  during  the  life  of  the  policy, 
and  the  value  of  which  exceeded  the  amount 
of  the  policy.  They  transmitted  the  pre- 
mium', less  ao  per  cent,  retained  by  appel- 
lant Graham,  together  with  the  application 
for  the  policy,  to  the  foreign  company,  or 
rather  to  an  Insurance  broker  In  Chicago,  and 
also  delivered  the  policy  to  appellee.  The  for- 
eign company  had  never  obtained  license  to 
do  business  in  Texas,  and  ignored  appellee's 
request  for  the  payment  of  the  loss.  This 
suit  was  consequently  brought  to  recover  of 
appellant  $400  as  actual  damages  and  $300  as 
exemplary  damages,  but  the  trial  resulted  In 
a  judgment  for  actual  damages  only. 

The  petition  was  excepted  to  upon  the 
ground  that  exemplary  damages  are  not  re- 
coverable in  actions  founded  upon  the  statute, 
the  contention  being  that  to  allow  exemplary 
damages  in  such  cases  would  Impose  a  double 
penalty  for  the  same  wrong.  While  we  do  not 
concur  with  appellants  In  the  construction 
that  the  statute  imposes  a  penalty  merely, 
for  we  understand  the  liability  declared  is  in- 
tended as  compensation  for  actual  loss,  yet 
we  are  not  prepared  to  bold,  and  need  not 
bold  in  this  case,  that  in  an  action  founded 
upon  the  statute  exemplary  damages  are  re- 
coTerabl&  It  is  sufficient  to  say  that.  In  our 
opinion,  the  demurrer  was  properly  overruled, 
because  the  facts  stated  in  the  petition  made 
a  case  for  both  actual  and  exemplary  damages 
independent  of  and  without  reference  to  the 
statute.  It  matters  not  that  the  evidence 
only  made  a  case  for  actual  damages  recover- 
able under  the  statute,  and  failed  to  show  a 
sufficient  ground  for  exemplary  damages,  the 
ruling  complained  of  arising  on  demurrer,  and 
the  plea  to  the  Jurisdiction  on  the  ground  that 
the  allegations  were  fraudulently  made  hav- 
ing been  properly  stricken  out  because  filed 
too  late. 

We  overrule  the  contention  that  the  stat- 
ute Is  unconstitutional  on  the  ground  that  the 
"objects  of  the  act  are  not  expressed  In  the 
title,"  reading  "An  act  to  define  who  are 
agents  of  Insurance  companies  and  to  fix  their 
liability  for  acting  without  authority  of  law." 
The  two  articles  relied  on  In  this  Instance  are 
quite  pertinently  covered  by  this  caption,  for 
article  3093  defines  who  are  agents  of  insur- 
ance companies,  and  article  3095  declares 
their  liability,  and  the  extent  thereof.  It  mat- 
ters not,  therefore,  that  the  feature  of  tax- 
ation embodied  In  article  3094  may  not  be 
so  covered. 

There  was  no  error  in  admitting  the  policy 
in  evidence  without  formal  proof  of  Its  ex- 
ecution, since  It  was  identified,  by  the  cir- 
cumstances set  out  in  the  bill  of  exceptions, 
as  the  policy  procured  and  delivered  by  ap- 
pellants. 

Judgment  affirmed. 
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liAGNBSS  et  al.  t.  BERRY  et  aL 

(Court  of  Civil  Appeals  of  Texas.    July  4, 

1902.) 

GUARDIANS— ACCOUNT— APPBAI.-DE1ATH     OF 
GUARDIAN-JURISDICTION— STATOTBS. 

1.  Rev.  St.  art  2562.  tit.  51,  prOTides  that 
the  judgments,  etc.,  in  relation  to  guardianships 
may  be  appealed  to  the  district  court  by  any 
person  wlio  may  consider  himself  aggrieved. 
Article  2558  provides  that  the  provisions  gov- 
emiog  estates  of  decedeuts  shall  govern  guard- 
ianships whenever  applicable.  Article  2255, 
tit  39,  provides  that  any  person  aggrieved  by 
any  decision,  etc.,  in  probate  matters  may  ap- 
peal to  the  district  court.  Article  1249,  tit 
<iO,  provides  that  when  an  executor  or  adminis- 
ti-ator  shall  be  a  party  to  a  suit,  and  die  before 
verdict,  the  suit  may  be  continued  by  or  against 
liis  successor,  or  by  or  against  the  heir  when 
there  is  no  administration.  Held,  that  where, 
after  an  appeal  to  the  district  court  from  a  judg- 
ment of  the  probate  court  approving  a  guard- 
ian's account,  he  died,  and  there  being  no  ad- 
ministration, and  no  necessity  for  any,  his 
heirs  were  made  parties  in  his  stead,  it  was 
error  to  dismiss  the  appeal  for  want  of  juris- 
diction. 

2.  On  appeal  in  the  district  court  from  a 
judgment  of  the  probate  court  approving  a 
fTuardiau's  account  matters  of  original  jurisdic- 
tion alleged  against  some  of  the  appellees  could 
not  be  tried,  the  jurisdiction  of  the  disti-ict  court 
Ijeing  appellate  only. 

Appeal  from  district  court.  Hood  county; 
W.  J.  Oxford,  Judge.' 

In  the  matter  of  the  guardianship  account 
of  H.  A.  P.  Berry  as  guardian  of  E.  O.  P. 
Berry.  From  a  Judgment  allowing  the 
guardian's  account,  B.  A.  Magneaa  and  an- 
other apiiealed  to  the  district  court,  and 
from  a  judgment  dismissing  the  appeal  B. 
A.  Magness  and  another  appeal.    Reversed. 

H.  H.  Cooper,  for  appellants.  Jno.  J. 
Hlner,  for  appellees. 

STEPHEN'S,  J.  B.  A.  Magness  and  wife 
appealed  from  a  Judgment  of  the  probate 
court  of  Hood  county  approving  the  final  ac- 
count of  and  making  an  allowance  to  H.  A. 
P.  Berry  as  guardian  of  K.  O.  Berry,  who 
died  while  yet  a  minor.  Fending  the  appeal 
of  Magness  and  wife,  H.  A.  P.  Berry,  the 
guardian,  also  died,  and  at  their  Instance  bis 
heirs  were  made  parties  In  his  stead,  he 
having  died  Intestate,  and  there  being  no 
administration  on  his  estate,  and  no  necessity 
for  any.  The  appeal  was  dismissed  by  the 
district  court  for  want  of  juriBdlction,  and 
frona  tbat  judgment  Magness  and  wife  have 
appealed  to  this  court. 

In  thus  refusing  to  take  jurisdiction  of 
the  appeal  from  the  county  court,  we  think 
the  district  court  erred.  Article  2562,  tit.  61, 
"Guardian  and  Ward,"  Rev.  St,  provides 
that  "the  judgments,  orders,  decrees  and  pro- 
ceedings of  the  court  in  relation  to  guardian- 
ships may  be  appealed  from  to  the  district 
court  by  any  person  who  may  consider  him- 
self aggrieved  thereby  •  *  •  In  the  man- 
ner and  under  the  rules  and  regulations  pro- 
vided by  law."  Article  255S  of  same  title 
provides  that  "the  provisions,  rules,  and  reg- 


ulations which  govern  estates  of  decedents 
shall  apply  to  and  govern  such  guardian- 
ships, whenever  the  same  are  applicable  and 
not  inconsistent  with  any  of  the  itrovlsions 
of  this  tide."  See  Blackwood  v.  Blackwood's 
Estate  (Tex.  Civ.  App.)  47  B.  W.  483.  Arti- 
cle 2255,  tit  39,  "Estates  of  Decedents," 
gives  to  any  person  who  may  consider  him- 
self aggrieved  by  any  decision,  order,  decree, 
or  judgment  of  the  county  court  in  probate 
matters  the  right  to  appeal  therefrom  to  the 
district  court  Article  1249,  tit  30,  regulat- 
ing the  practice  in  the  district  and  county 
courts,  provides  as  follows:  "Where  an  ex- 
ecutor or  administrator  shall  be  a  party  to 
any  suit  whether  as  plaintiff  or  defendant, 
and  shall  die  or  cease  to  be  such  executor  or 
administrator  before  verdict,  the  suit  shall 
not  thereby  abate,  but  may  be  continued  by 
or  against  the  person  succeeding  him  in  the 
administration,  or  by  or  against  the  heir, 
where  there  is  no  administration  and  no  ne- 
cessity therefor,"  etc  It  requires  no  strain- 
ed construction  to  bring  this  case  within  the 
provisions  of  these  articles.  The  judgment 
must,  therefore,  be  reversed,  and  the  cause 
remanded  for  trial  on  Its  merits.  The  mat- 
ters, however,  of  original  Jurisdiction,  al- 
leged against  some  of  the  appellees  cannot 
be  tried,  since  the  Jurisdiction  of  the  district 
court  In  this  case  Is  appellate  only. 
Reversed  and  remanded. 


ESKRIDGB  et  al.  v.  LOUISVILLE  TRUST 

CO.i 

(Ck>nrt  of  Civil  Appeals  of  Texas.    July  4, 

1902.) 

FORBION  CORPORATIONS— MAINTBNANCa 

OP  ACTION— TRESPASS  TO  TRY 

TITLBl-EVIDBNCa. 

1.  A  Statute  requiring  foreign  corporations 
designing  to  transact  business  in  the  state  to 
file  a  certified  copy  of  their  articles  of  incor- 
poration with  the  secretary  of  state,  and  pro- 
cure a  permit,  and  providing  that  no  suit  can 
be  maintained  by  such  corporation  without 
compliance  therewith  before  the  cause  of  ac- 
tion arose,  does  not  prohibit  a  foreign  corpora- 
tion from  maintaining,  as  trustee  under  a  will, 
an  action  of  trespass  to  try  title,  the  object 
of  the  suit  being  merely  to  reduce  to  possession 
property  situated  in  the  state. 

2.  Tn  trespass  to  try  title  by  a  trustee  under 
a  will,  the  evidence  showed  that  the  testator 
purchased  the  land,  and  took  a  conveyance  in 
his  own  name;  that  bis  will  provided  that  the 
land  and  improvements  should  be  held  in  trust 
for  the  testator's  son  for  life;  that  the  son  had 
occupied  the  land  for  many  years  before  the 
testator's  death;  that  the  son  erected  no  im- 
provements, and  that  his  occupancy  was  merely 
permissive.  Held,  that  the  evidence  showed  ti- 
tle in  the  trustee,  with  the  right  of  posses- 
sion, and  hence  a  lease  by  the  son  conveyed  no 
interest  therein. 

Appeal  from  district  court.  Young  connty; 
A.  H.  Carrigan,  Judge. 

Action  of  trespass  to  try  titie  by  the  Lonls- 
Tllle  Trust  Company  against  O.  N.  Eskridge 

>  Rehearing  denied  October  U,  1902,  and  writ  of  er- 
ror denied  by  supreme  court. 
f  1.  See  Corporations,  vol.  12,  Cent.  Dig. 
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and  others.    Vrcm  a  Judgment  for  plaintiff, 
defendants  api>eal.    Affirmed. 

R.  F.  Arnold  and  John  0.  Kay,  for  appel* 
lanta.   O.  W.  Johnson,  for  appellee 

CONNOR,  C.  J.  This  was  an  ordinary  salt 
of  trespass  to  try  title,  filed  by  appellee  in  the 
district  conrt  of  Toung  county  July  15,  1901, 
to  recover  960  acres  of  land  in  said  county. 
On  Febmary  13,  1902,  appeUee  filed  Its  first 
amended  orlgtaal  petition,  representing  that 
plaintiff  Is  a  private  corporation  duly  hicor- 
IK>rated,  and  residing  in  the  city  of  Louisville 
and  state  of  Kentucky;  that  about  March  10, 
1901,  and  long  prior  thereto,  the  plaintiff  was 
the  owner  of  the  premises  sued  for,  bedding 
the  same  In  fee  simple,  in  trust,  however,  for 
the  use  and  benefit  of  J.  M.  Robinson,  Jr.,  and 
his  wife,  Ellen  Cox  Robinson,  under  the  will 
of  J.  M.  Robinson,  Sr.,  deceased,  and  in  the 
event  of  the  death  of  the  said  J.  M.  Robin- 
son, Jr.,  and  his  wife,  then  in  trust  for  their 
children;  that  J.  M.  Robinson  and  wife  were 
both  dead,  leaving  surviving  them  two  chil- 
dren, both  of  whom  were  minors.  This 
amended  original  petition  then  charges  the 
unlawful  entry,  the  dispossession  of  plain- 
tiff, description  of  the  land,  damages,  etc., 
followed  by  an  appropriate  prayer.  To  this 
petition  the  defendants  below,  now  appel- 
lants, filed  and  presented  to  the  court  their 
special  exceptions,  together  with  a  sworn  mo- 
tion to  dismiss  said  cause,  because  said  amend- 
ed original  petition  shows  that  the  plaintiff  be- 
low was  a  foreign  corporation,  and  does  not 
show  that  It,  as  such  corporation,  has  ever 
been  granted  a  permit  to  transact  business  In 
this  state,  and  that  defendant  is  informed  and 
believes  that  no  such  permit  has  ever  been 
so  granted.  On  February  17,  1902,  the  coiurt 
heard  the  special  exceptions  and  motion  to 
dismiss,  considering  both  together,  and  over- 
ruled both  exceptions  and  motion  to  dismiss, 
to  which  ruling  of  the  court  appellants  ex- 
cepted. Thereupon  defendants  below  filed 
their  original  answer,  being  a  general  denial 
of  plalntllTs  allegations,  and  a  disclaimer  of 
any  Interest  whatsoever  In  the  fee-simple  ti- 
tle to  the  premises  sued  for,  but  charging 
that  their  possession  of  said  lands  was  law- 
ful; that  it  was  for  a  term  of  years,  which 
bad  not  expired,  under  a  lease  by  mesne  con- 
veyances from  J.  M.  Robinson,  Jr.,  the  real 
and  true  owner  of  the  fee  to  said  property; 
that  such  lease  conferred  upon  the  defend- 
ants the  full  and  unqualified  right  to  hold  the 
possession  of  said  property,  and  to  use,  culti- 
vate, and  enjoy  the  same  until  the  expiration 
of  such  lease.  The  plaintiff  then  filed  and 
presented  its  first  supplemental  petition,  by 
which  It  denied  all  of  the  allegations  contain- 
ed In  defendants'  original  answer.  On  Febro- 
ary  17,  1902,  the  cause  was  tried  before  the 
conrt  without  the  totervention  of  a  jury,  re- 
sulting In  a  judgment  for  the  plaintiff  below 
for  the  recovery  and  possession  of  the  lands 


sned  for,  together  with  a  judgment  for  flOO 
rent,  and  costs,  to  which  the  defendants  be- 
low excepted,  gave  notice  of  appeal,  and  have 
now  prosecuted  this  appeal  to  this  conrt 

But  two  questions  are  presented  by  the  as- 
signments of  error.  It  la  first  Insisted,  in 
substance,  that  the  court  committed  error  In 
overruling  appellants'  exceptions  and  in  re- 
ceiving evidence  of  appellee's  title,  becanse 
the  petition  and  evidence  show  that  appellee 
la  a  foreign  corporation,  and  has  never  been 
granted  a  permit  to  transact  business  In  Tex- 
as; and,  second,  because  the  evidence  shows 
no  such  title  In  appellee  as  enabled  it  to  re- 
cover herein.  We  find  no  merit  In  either  of 
these  contentions.  The  evidence  fully  sus- 
tained the  material  allegations  of  appellee's 
petition,  and  neither  allegation  nor  proof 
showed  an  effort  on  appellee's  part  to  trans- 
act such  business  In  Texas  as  required  a  per- 
mit under  our  statutes.  The  object  of  the  suit 
was  evidently  merely  to  reduce  to  appellee's 
possession  property  situated  in  Texas  that 
had  been  vested  In  it  for  certain  declared  pur- 
poses. No  attempted  execution  of  the  trust  la 
Texas  Is  manifested,  and  appellee  was  au- 
thorized to  recover  its  own  without  special 
permit  Security  Co.  v.  Panhandle  Nat  Bank. 
93  Tex.  680,  57  S.  W.  22.  We  also  think,  as 
stated,  that  the  evidence  of  appdlee's  title 
was  amply  sufilclent  to  sustain  the  Judgment 
in  its  favor.  It  is  undisputed  that  J.  M.  Rob- 
inson, Br.,  purchased  the  lands  involved,  and 
took  conveyance  in  his  own  nama  His  will, 
which  it  is  unnecessary  to  set  oat  In  full,  pro- 
vided, among  other  things,  that  "the  land  [re- 
ferring to  the  land  In  controversy]  and  im- 
provements shall  be  held  by  the  Lonisville 
Trust  Company  In  trust  for  the  use  and  ben- 
efit of  my  said  son  [J.  M.  Robinson,  Jr.]  dur- 
ing his  natural  life,"  and  otherwise  manifest- 
ed an  unmistakable  purpose  that  neither  le- 
gal nor  equitable  title  should  ever  be  vested  In 
the  son.  The  son,  by  the  terms  of  the  will, 
was  a  mere  usufructuary.  The  mere  occu- 
pancy and  use  shown  of  the  land  for  many 
years  prior  to  the  death  of  J.  M.  Robinson, 
Sr.,  conferred  no  title  upon  the  son.  It  dses 
not  appear  from  the  record  that  the  son  erect- 
ed improvements  of  any  kind,  or  otherwise 
became  entitled  to  ownership.  His  use  of  the 
land  and  premises  appears  to  have  been  per- 
missive merely,  and  it  therefore  follows  that 
the  five-years  lease  of  the  land  executed  by 
the  son  subsequent  to  the  death  of  the  father, 
and  under  which  appellants,  as  assignees, 
mnst  and  do  claim,  was  unauthorized.  No 
consent  Is  shown  to  this  lease,  nor  to  Its  as- 
signment on  the  part  of  the  trust  company, 
upon  which  the  title  devolved  upon  the  death 
of  J.  M.  Robinson,  Br.  To  sustahi  the  lease 
of  the  son,  or  his  consent  to  its  assignment  is 
to  defeat  the  manifest  Intent  of  the  testator 
and  owner  to  devolve  the  control  of  the  lands 
Involved  upon  the  appellee  company. 

Finding  no  error  in  the  proceedlnsik  the 
Judgment  Is  affirmed. 
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WILSON  ▼.  WHITE. 


WILSON  «t  Ml.  T.  WHITSI.1 

(Oonrt  of  Civil  Appeals  of  Texas.    July  4, 
1902.J 

TRIAlr-RSHARKa  OF  COURT. 

1.  Rev.  St.  art  5060h,  provides  that  in  an  ac- 
tion on  a  saloon  Iteeper's  bond  for  selling  liquor 
to  an  liabituai  drunliBrd  tlie  question  wtietbw 
the  person  is  an  habitual  dmnltard  is  for  the 
jury.  Held,  that  in  an  action  on  a  saloon  keep- 
er's bond  for  selling  liquor  to  an  habitual  drunk- 
ard it  was  error  for  the  court  to  state  to  the 
alleged  drunkard,  as  he  left  the  witness  stand, 
that,  if  he  got  drunk  during  the  trial,  he  would 
bs  put  in  jail,  and  held  there  until  sober. 

Appeal  from  district  court,  Erath  county; 
W.  J.  Oxford,  Judge. 

Action  by  Mrs.  DeDa  White  against  Jake 
Wilson  and  othen.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Berersed. 

O.  Nugent  and  Eli  Oxford,  for  appellants. 
M.  J.  Thompson,  for  appellee. 


HUNTER,  J,  On  the  trial  of  this  cause, 
which  was  an  action  brought  by  appellee 
against  appellant  Wilson  and  his  sureties  on 
a  saloon  keeper's  bond  for  selling  and  giving 
intoxicating  liquors  to  the  appellee's  husband, 
Pete  White,  who  was  alleged  to  be  an  habitual 
drunkard,  at  the  dose  of  Pete's  testimony, 
and  as  he  was  leaving  the  witness  stand,  in 
the  presence  and  hearing  of  the  Jury,  the 
Judge  trying  the  cause  said  to  him:  "Ton  are 
excused  for  the  present,  but,  Pete,  I  notify 
yon  now  that  if  you  get  drunk  during  this 
trial  I  wHI  put  you  in  Jail,  and  keep  yon 
there  nntH  you  get  sober.  Now  do  you  under- 
stand me?  If  you  get  drunk,  I  will  put  you 
in  Jail,  and  bold  this  J1U7  till  you  get  sober. 
And  if  any  one  of  the  other  witnesses  in 
this  case  gets  drunk  diving  the  trial  of  this 
case  I  will  fine  them,  and  put  them  in  Jail. 
I  am  going  to  try  this  case,  and  am  not  go- 
ing to  be  fooled  with."  To  these  remarks  of 
the  Judge  defendants'  counsel  promptly  ex- 
cepted, when  his  honor  replied,  "I'll  give  yon 
your  bill,  but  I  mean  Just  what  I  say;"  to 
which  reply  appellants'  counsel  also  promptly 
excepted.  The  court  signed  the  bill  as  above, 
with  this  explanation:  "Approved,  with  the 
explanation  that  the  court  had  experienced 
great  difficulty  In  procuring  the  attendance  of 
this  witness  and  some  others.  In  fact,  he  and 
some  others  had  to  be  attached,  and  brought 
into  court,  after  disobeying  subpoenas,  and 
counsel  for  plaintiff  suggested  to  the  court 
that  he  would  wish  to  use  the  witness  again, 
and  expressed  a  fear  that  he  might  become 
too  much  intoxicated  to  testify.  The  court 
then  gave  the  admonition  to  the  witness. 
This  might  have  tieen  Improper  in  the  pres- 

<  Rehearlns  denied  October  11,  UOt. 


ence  of  the  Jnry,  but  It  ia  erldent  in  this 
county  that  a  trial  of  this  sort  with  the  class 
of  witnesses  that  plaintiff  had  to  rely  upon, 
surrounded  by  the  influences  and  environments 
with  which  they  were  surroimded,  would  be 
a  farce,  and  bring  the  tribunal  allowing  any 
such  trial  into  utter  contempt,  if  It  did  not 
take  these  precautionary  measures."  The  Ju- 
ry found  a  verdict  against  tbe  defendant  and 
sureties  for  |1,000. 

Whether  Pete  was  an  "habitual  drunkard" 
was  a  controverted  question  on  the  trial,  and 
the  evidence  on  this  issue  was  quite  conflict- 
ing. The  witnesses  are  all  agreed,  it  seems, 
that  Pete  was  fond  of  a  toddy,  and  sometimes 
took  It  straight,  and  often  refreshed  tiimself 
with  a  schooner  of  beer.  But  Pete  says  be 
"worked  800  days  in  a  year,  and  don't  see 
how  he  conld  be  a  drunkard;  he  has  gone 
as  long  as  three  months  without  getting 
drimk";  though  he  is  68  years  old,  a  stone 
mason,  and  had  been  taking  a  lltUe  along 
ever  since  he  was  20  years  old.  Other  wit- 
nesses, who  had  known  him  for  years,  bad 
often  seen  him  at  work,  but  had  never  seen 
him  drunk,  and  several  of  such  testified  that 
they  did  not  consider  him  an  habitual  dmnk- 
ard,  while  others  so  considered  him,  and  had 
often  seen  him  drunk.  Under  our  statute 
(Rev.  St  1885)  and  the  conditions  of  the  bond 
sued  on  tbe  penalty  la  $500  for  selling  or 
giving  intoxicating  liqnor  to  an  "habitual 
drunkard."  In  the  same  chapter  the  term 
"habitual  drunkard"  is  defined  as  follows: 
"Art  6060h.  An  habitual  drunkard  within  the 
meaning  of  this  chapter,  Is  one  who  makes  it 
a  habit  or  who  habitually  becomes  intoxi- 
cated by  the  voluntary  use  of  Intoxlcattng  liq- 
uors; and  in  ail  suits  for  the  breach  of  such 
bond  for  unlawfully  selling  to  an  habitual 
drunkard,  the  question  whether  or  not  such 
person  Is  an  habitual  drunkard  shall  be  deter- 
mined by  the  court  or  Jury  trying  such  case, 
as  any  other  fact"  The  court  properly  in- 
structed the  Jury  as  to  what  constituted  an 
habitual  drunkard  within  the  meaning  of  the 
terms  used  in  the  bond,  but  we  think  the  re- 
marks of  the  Judge,  made  in  the  presence  and 
hearing  of  the  Jury,  were  well  calculated  to 
lead  them  to  believe  that  be  knew  him,  or 
believed  him  to  be  so  addicted  to  the  habit 
of  getting  drunk  that  he  probably  could  not 
keep  sober  nntll  tbe  trial  was  concluded  un- 
less the  Judicial  threat  of  imprisonment  in 
Jail  was  held  in  terrorem  over  him.  The  as- 
signment of  error  upon  which  the  Judgment 
is  reversed,  while  it  does  not  strictly  con- 
form to  rule  20  (67  S.  W.  xr),  Is  in  substantial 
compliance  therewith,  and  the  objections 
thereto  are  overruled. 

For  the  error  indicated,  the  Judgment  here- 
in is  roversed,  and  tbe  cause  remanded  for  a 
new  triaL 
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SHOEMAKER  et  al.  ▼.  TEXAS  &  PAC.  RY. 

CO. 

(Court  of  Civil  Appeals  of  Texas.    June  28, 

1902.) 

RAILROADS— ACCIDENT  ON  TRACK— BVIDENCD 
—NEGLIGENCE-QUESTION  FOR  JURY. 

1.  In  an  action  for  the  death  of  two  per- 
sons by  being  strnck  by  a  train  at  a  crossing, 
evidence  examined,  and  held  sufficient  to  re- 
quire the  submission  of  the  question  of  de- 
fendant's negligence  in  the  alleged  employment 
of  an  engineer  with  defective  eyesight,  in  fail- 
ure to  keep  a  proper  lookout,  and  in  failing  to 
give  proper  signals  to  the  jury. 

Stephens,  J.,  dissenting. 

Appeal  from  district  court,  Parker  county; 
J.  W.  Patterson,  Judge. 

Action  by  Susan  H.  Shoemaker  and  anotb- 
er  against  the  Texas  &  Pacific  Railway  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiffs  appeal.    Reversed. 

E.  B.  Ritchie  and  D.  M.  Alexander,  for 
appellants.    B.  G.  Bldwell,  for  appellee. 

HUNTER,  J.  This  suit  was  brought  In 
the  district  court  of  Parker  county  by  appel- 
lee, In  which  she  Joined  her  Insane  husband, 
who  had  no  guardian,  on  September  20,  1900, 
to  recover  damages  from  appellee  railway 
company,  occasioned  by  the  alleged  negli- 
gent killing  of  her  unmarried  minor  sons, 
aged,  respectively,  18  and  19  years.  The 
acts  of  negligence  alleged  were  that  the  en- 
gineer in  charge  of  the  train  which  killed  her 
sons  was  unfit  and  incompetent  to  perform 
his  duties  as  such  by  reason  of  defective 
eyesight,— being  nearsighted,— of  which  the  de- 
fendant company  had  notice,  and  by  reason 
of  those  in  charge  of  the  engine  failing 
to  ring  the  bell  or  blow  the  whistle  or  give 
other  warning  of  the  approach  of  the  engine 
at  the  said  crossings,  and  falling  to  keep 
a  lookout  ahead,  and  to  use  all  the  means 
within  tlieir  power  to  avoid  the  Injury  after 
discovering  the  peril  of  the  young  men  on 
the  track,  and  after  they,  by  the  use  of  ordi- 
nary care,  might  have  discovered  them  and 
their  peril;  the  crossings  and  track  where 
they  were  killed  being  a  place  commonly 
used  by  pedestrians,  and  where  persons 
might  reasonably  be  expected.  The  defense 
was  "not  guilty"  and  contributory  negligence 
in  going  upon  the  track  and  remaining  and 
trespassing  thereon.  The  court  charged  the 
Jury  to  find  a  verdict  for  the  defendant  rail- 
way company,  which  they  did,  and  upon 
which  Judgment  was  rendered,  and  this  ap- 
peal taken  therefrom.  This  peremptory 
charge  Is  assigned  as  error. 

The  evidence  disclosed  by  the  record  was 
to  the  effect  that  on  the  night  of  June  4, 
1900,  the  two  boys  left  their  mother's  home, 
about  300  yards  south  of  the  appellee's  rail- 
road track,  about  10  minutes  after  10  o'clock, 
and  went  towards  the  railroad  in  search  of 
a  brother-in-law,  who  had  gone  that  after- 
noon to  Milsap,  a  station  on  appellee's  road 
about  t"!yo  miles  westward.    No  one  e^fir  saw 


them  alive  after  that.  They  were  found 
next  morning  about  8  o'clock,  one  on  and  the 
other  near  the  railroad  track  between  two 
private  crossings  in  the  pasture  on  appel- 
lant's premises  where  the  right  of  way  was 
fenced,  dead  and  mangled.  Their  limbs  and 
fragments  of  their  clothing,  as  the  evidence 
tends  to  establish,  being  scattered  westward 
for  some  distance  along  the  track,  ilr.  J.  Y. 
Burke,  appellee's  road  master,  but  intro- 
duced by  appellants,  testified:  "As  shown 
by  this  train  sheet,  there  was  seven  trains 
that  passed  along  that  track  that  night  No. 
5,  on  which  Waldron  was  engineer,  passed 
there  about  11  p.  m.,  going  west  No.  91 
passed  at  7:40  p.  m.,  going  west  Etrst  13 
passed  at  1:30  in  the  morning,  going  west 
and  second  13  at  5:40  In  the  morning.  No.  C 
east-bound  passed  there  at  6:15  a.  m.  No.  92 
east-bound  at  10:45  p.  m.  Mj  recollection  Is 
that  No.  92  made  Lambert  for  No.  5.  Lam- 
bert is  7  miles  east  of  Milsap.  No.  14  was 
going  east,  and  passed  there  at  7:45  in  tbe 
morning.  If  the  11  o'clock  west-bound  pas- 
senger train  killed  these  boys,  then  the  1:30 
a.  m.  train,  5:40  a.  m.  train,  5:15  a.  m.  train, 
and  tbe  7:45  a.  m.  train  all  ran  over  their  bod- 
ies. None  of  these  engineers  reported  to  me 
of  seeing  these  bodies  there  on  the  track,  and 
I  talked  with  every  man  that  passed  there. 
They  said  they  never  saw  a  sign.  That  la  a 
straight  track  there,  and  with  a  good  head- 
light there  ought  to  be  nothing  to  prevent 
anybody  from  seeing  an  object  of  any  size. 
The  only  man  that  ever  told  me  that  be  saw 
anything  that  night  that  looked  like  a  man 
was  Waldron.  He  said  those  two  men  he 
saw  stepped  off  the  track  right  by  the 
bridge."  In  another  part  of  his  testimony  be 
says  the  bridge  is  a  half  mile  from  where 
the  injury  occurred,  and  also  makes  the  time 
of  passing  of  trains  above  given  apply  to 
Milsap,  and  not  to  the  place  where  the  In- 
Jury  occurred.  He  also  testified:  "I  quote 
all  these  facts  from  the  train  sheet,  and 
know  It  Is  practically  correct  ftom  tbe  fact 
that  I  Investigated  It  before  I  even  looked 
at  the  train  sheet  at  all.  I  took  the  register 
here  [meaning  Weatherford],  and  talked  to 
the  men  about  what  time  they  passed  there 
[meaning  Milsap],  and  that  is  practically  cor- 
rect" The  west-boimd  passenger  train  pass- 
ed through  the  premises  a  little  before  11 
o'clock  that  night  Engineer  Waldron  was 
in  charge  of  the  engine,  and  the  evidence, 
though  conflicthig,  tends  to  prove  that  his 
eyesight  was  Imperfect,— that  he  was  near- 
sighted. Pitts  was  fireman.  Neither  testi- 
fied In  the  ease,  nor  did  tbe  conductor  or  any 
brakeman;  In  fact,  the  defendant  company 
offered  no  evidence  whatever.  The  track 
was  straight,  and  the  view  unobstructed 
eastward  and  westward  from  tbe  place 
where  the  bodies  were  found  for  more  than 
a  quarter  of  a  mile.  It  was  down  grade  {^>- 
ing  westward  from  there  to  Milsap,  and 
west-bound  engines  worked  no  steam  along 
there,  ran  very  fast,  and /made  Uttle  noise. 
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The  evidence  of  Mr.  Burke,  the  roadmaster 
of  appellee,  tends  to  prove  that  Waldron's 
west-bound  passenger  train  passed  Mllsap 
about  11  o'clock  that  night.  It  passed  the 
east-bound  freight  which  passed  Mllsap  at 
10:45  at  Lambert.  The  rate  of  speed  which 
this  freight  train  made  Is  not  In  the  record, 
but  at  50  miles  an  hour— which  Is  probably 
unusual  speed  for  freight  trains  to  make  In 
Texas— It  would  require  about  8  minutes  to 
reach  Lambert,  and  this  would  allow  the 
west-bound  passenger  train  about  7  minutes 
to  ran  from  Lambert  to  Mllsap,  a  distance  of 
7  miles,  which  would  indicate  an  average 
speed  of  about  60  miles  an  hour,  and  proba- 
bly greater,  while  passing  through  appel- 
lant's premises.  There  is  evidence  tending 
to  prove  that  this  train  did  not  blow  the 
whistle  or  ring  the  bell  at  the  crossings 
named  that  night  If  it  might  be  inferred 
that  the  boys  saw  and  heard  the  train  bear- 
ing down  upon  them,  not  knowing  of  the 
unusual  and  extraordinary  speed  at  which 
It  was  coming,— being  squarely  In  front  of 
It,— they,  though  in  the  exercise  of  ordinary 
care,  might  have  miscalculated  the  time  re- 
quired by  the  train  to  reach  them,  and  were 
thus  caught,  as  was  Dr.  Wagley  In  the  case 
of  Railway  Co.  v.  Wagley  (Tex.  Civ.  App.) 
40  S.  W.  538.  This  unusual  speed  would  be 
calculated  to  deceive  ordinarily  prudent  peo- 
ple standing,  crossing,  or  walking  In  front 
of  the  train,  or  about  to  cross  the  track. 
The  .evidence  also  tended  to  prove  that  the 
track  through  the  premises  bad  been  used 
day  and  night  for  years  by  the  people  of  that 
community  in  going  to  and  from  Mllsap  and 
to  and  from  Newbury  church,  about  one  and 
a  half  miles  east  of  the  premises,  and  there- 
fore tended  to  prove  a  condition  of  things 
which  required  those  In  charge  of  the  engine 
to  keep  a  lookout  ahead  as  a  matter  of  ordi- 
nary care,  especially  when  the  train  was 
making  such  unusual  rate  of  speed.  Rail- 
way'Co.  V.  Sympkins,  54  Tex.  015,  38  Am, 
Rep.  632;  Railway  Co.  v.  Hewitt,  67  Tex. 
473,  3  S.  W.  705,  CO  Am.  Rep.  32;  Railway 
Co.  V.  Wntkins,  88  Tex.  20,  29  S.  W.  232J 
Shiflet  V.  Railway  Co.,  18  Tex.  Civ.  App.  57, 
44  S.  W.  918.  The  evidence  also  tended  to 
prove  that  the  moon  was  shining  brightly, 
and  that  the  headlight  on  Waldron's  train 
was  very  good  that  night;  so  that,  if  it 
was  the  duty  of  the  engineer  and  fireman  to 
keep  a  lookout  for  people  on  the  track  at 
that  place,  the  circumstances  of  the  killing 
would  tend  to  establish  negligence  on  their 
part  In  not  seeing  the  boys  on  the  track,  or, 
if  they  saw  them,  in  not  doing  all  within 
their  power,  consistent  with  safety  to  them- 
selves and  the  train,  to  avoid  the  injury. 
The  court  excluded  evidence  that  the  train 
could  have  been  stopped  within  150  feet 
This  was  error  also. 

From  this  statement  of  the  facts  it  will  be 
seen  that  tliere  is  direct  evidence  of  circum- 
stances which  would  authorize  the  Jury  to 
find  that  the  west-bound  passenger  train  kill- 


ed the  boys:  First  the  straight,  unobstruct- 
ed track;  second,  that  persons  were  accus- 
tomed to  using  It  night  and  day,  and  had 
been  for  years;  third,  Waldron,  the  engineer, 
had  defective  eyesight;  fourth,  that  train 
failed  to  blow  the  whistle  for  the  crossing 
a  few  hundred  yards  east  of  the  place  where 
the  hoys  were  killed;  fifth,  the  high  rate  of 
speed  It  was  making;  sixth,  the  moon  shone 
brightly  and  the  headlight  was  very  good 
that  night;  seventh,  Waldron  admitted  be 
saw  two  men  on  the  track,  though  he  claims 
they  were  a  half  mile  from  the  place  of  in- 
Jury,  but  the  Jury  might  not  have  believed 
the  latter  part  of  this  statement  and  might 
have  found  that  they  were  the  deceased.  If 
this  train  did  kill  them,  then  the  strong  light 
from  the  moon  and  the  headlight  and  the 
straight  track  enabled  the  engineer  to  see 
them  on  the  track,  and  he  must  have  done  so 
If  he  kept  a  lookout,  as  he  should  have  done. 
If  he  failed  to  see  them  at  such  a  place  under 
such  circumstances,  the  inference  Is  strong  ei- 
ther that  It  was  because  he  was  negligent  In 
not  looking  out  for  such  persons,  or  the  com- 
pany was  negligent  In  employing  and  retain- 
ing in  its  service  an  engineer  who  could  not 
see  well.  The  suit  was  filed  September  20, 
1900,  and  the  trial  occurred  on  the  Ist  of  No- 
vember, 1901,  nearly  14  months  afterwards. 
The  engineer  died  only  a  few  months  before 
the  trial.  The  evidence  indicated  that  the 
fireman  was  still  In  the  service  of  the  com- 
pany, but  the  testimony  of  neither  of  these 
witnesses,  by  deposition  or  othersvise,  was 
produced  by  defendant.  We  reversed  the 
Judgment  and  remanded  the  case  of  Shiflet  v. 
Railway  Co..  supra,  a  case  in  some  respect 
quite  analogous  to  this,  where  Chief  Justice 
Tarlton  laid  down  the  rule  that:  "If  the 
course  of  legal  evidence  was  such  as  tended 
to  support  the  averments  of  the  plalntlfTs  pe- 
tition. It  became  the  duty  of  the  Judge  trying 
the  case  to  submit  the  Issues  of  fact  to  the 
Jury,  even  though,  had  they  returned  a  ver- 
dict against  the  defendant,  he  should  have 
felt  constrained  to  set  aside  the  verdict  on  a 
motion  for  a  new  trial;"  citing  Fitzgerald  v. 
Hart  (Tex.  Sup.)  17  S.  W.  369;  Bowman  v. 
Brewing  Co.  (Tex.  Civ.  App.)  43  S.  W.  808; 
McCray  v.  Railway  Co.  (Tex.  Sup.)  34  S.  W. 
95. 

It  would  be  improper  to  discuss  the  evi- 
dence contained  in  the  record  any  more  than 
we  have  felt  compelled  to  do  so  as  above,  but 
will  call  attention  to  the  rule  in  such  cases 
laid  down  by  Chief  Justice  Oaines  in  Wash- 
ington V.  Railway  Co.,  90  Tex.  320,  38  S.  W. 
765:  "But  while  the  naked  fact  that  an  acci- 
dent has  happened  may  be  no  evidence  of 
negligence,  yet  the  character  of  the  accident 
and  the  circumstances  In  proof  attending  It 
may  be  such  as  to  lead  reasonably  to  the  be- 
lief that  without  negligence  it  would  not  have 
occurred.  Railway  Co.  v.  Suggs,  62  Tex.  323. 
"Where  the  particular  thing  causing  the  In- 
Jury  has  been  shown  to  be  under  the  man- 
agement of  the  defendant  or  his  servants, 
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and  the  accident  Is  snch  as,  In  tlie  ordinary 
course  of  things,  does  not  happen  If  those  who 
have  the  management  nse  proper  care,  it  af- 
fords reasonable  evidence,  in  the  absence  of 
explanation,  that  the  accident  arose  from 
want  of  care.'  Scott  ▼.  Docks  Co.,  3  Hurl.  & 
C.  596;  Transportation  Co.  v.  Downer,  11 
Wall.  129,  20  L.  Ed.  160.  In  such  a  case  the 
question  of  negligence  should  be  submitted 
to  the  jury."  Applying  the  above  rule  to  the 
facts  of  this  case,  we  think  It  should  hare 
been  submitted  to  the  Jury  upon  the  theory 
that,  if  they  believed  from  the  evidence  that 
the  place  where  the  boys  were  killed  was  one 
where  people  were  accustomed  to  crossing, 
walking  along  and  being  on  the  track  both 
day  and  night,  and  that  this  fact  was.  known 
to  the  employes  of  defendant  in  charge  of  the 
trains,  it  was  their  duty  to  keep  watch  over 
the  track  in  front  of  the  engines  at  such  place 
in  order  to  discover  any  one  who  might  be 
on  the  track,  and  avoid  injuring  them.  If,  by 
the  use  of  the  means  within  their  power,  they 
could  do  so  without  injury  to  themselves  or 
to  the  train;  and,  failing  to  do  so,  the  defend- 
ant would  be  guilty  of  negligence.  Again,  if 
the  west-bound  passenger  train  killed  the 
boys,  and  the  engineer  in  charge  of  the  en- 
gine had  defective  eyesight,  of  which  the 
company  had  notice,  or  which,  by  the  use  of 
ordinary  care.  It  could  have  known,  and  by 
reason  of  which  the  injury  occurred  at  a 
place  where  It  was  the  duty  of  the  engineer 
to  keep  a  watch  over  the  track  in  front  of 
his  engine,  as  before  explained,  then  the  de- 
fendant would  be  guilty  of  negligence,  and 
would  be  liable  whether  the  engineer  saw 
the  boys  or  not,  and  even  though  the  boys 
were  guilty  of  negligence  in  going  or  being 
upon  the  track.  This  principle  applies  to  the 
facts  of  this  case,  because  the  railroad  com- 
pany has  no  right  to  kill  persons  who  negli- 
gently go  upon  its  track,  if  they  are  seen  by 
those  In  charge  of  the  engine  in  a  perilous 
position  In  time,  by  the  use  of  every  means 
In  their  power  consistent  with  safety  to  them- 
selves and  the  train,  to  save  them.  But  if 
the  engineer  Is  blind  he  cannot  see  them,  oc 
if  his  eyesight  is  defective  he  would  probably 
not  see  them,  and  the  negligence  would  con- 
sist In  retaining  the  engineer  In  its  service 
after  It  knew,  or  by  the  use  of  ordinary  care 
could  have  Itnown,  of  his  defective  eyesight 
And  In  this  connection  we  think  the  court 
also  erred  in  excluding  the  evidence  of  Hud- 
dleston,  offered  to  prove  that  It  was  common- 
ly known,  and  was  the  common  talk  among 
railroad  men  and  others,  that  Waldron  had 
defective  eyesight.  This  evidence  was  ex- 
cluded upon  the  ground  of  Its  immateriality, 
but  It  Is  material,  we  think,  on  the  question 
of  whether  the  railroad  company  had  notice 
of  his  defective  eyesight.  General  reputation 
of  a  servant's  unfitness  to  fill  a  position,  while 
insufficient  to  bring  home  notice  to  a  fellow 
servant  working  with  him,  yet,  because  it  is 
the  duty  of  the  master  to  inquire  and  keep 
constant  watch  over  such  matters.  It  is  suffi- 


cient to  affect  him  with  each  notice.  Ball- 
way  Co.  V.  Johnson  (Tex.  Civ.  App.)  34  S.  W. 
186,  35  S.  W.  1042.  A  railway  company  owes 
this  duty  to  persons  standing  or  walking  on 
its  track  at  places  which  It  has  long  and  con- 
tlnuously  allowed  the  public  to  use. 

We  therefore  conclude  that  the  learned 
Judge  erred  in  Instructing  a  verdict  for  the 
defendant  company,  and  for  this  error,  and 
for  excluding  the  evidence  afotvsaid,  the 
Judgment  is  reversed,  and  the  cause  remanil. 
ed  for  a  new  triaL 

CONNEB,  0.  3.  Without  behig  able  to  ai- 
sent  to  all  that  is  said  in  the  opinion  of  Jadge 
HUNTER,  I  nevertheless  agree  to  the  disposi- 
tion made  of  the  appeal  as  announced  by  him. 
In  the  case  of  Lee  v.  Railway  Co.,  89  Tex. 
588,  36  S.  W.  65,  our  supreme  court,  In  an 
opinion  by  Associate  Justice  Brown,  say: 
"Negligence,  whether  of  the  plaintiff  or  de- 
fendant Is  generally  a  question  of  fact,  and 
becomes  a  question  of  law  to  be  decided  by 
the  court  only  when  the  act  done  is  in  viola- 
tion of  some  law,  or  when  the  facts  are  undis- 
puted, and  admit  of  but  one  Inference  regard- 
ing the  care  of  the  party  in  dohig  the  act  in 
question;  in  other  words,  to  authorise  the 
court  to  take  the  question  from  the  Jury,  the 
evidence  must  be  of  such  character  that  there 
la  no  room  for  ordinary  minds  to  differ  as  to 
the  conclusion  to  be  drawn  from  It"  The  rule 
so  announced  Is  reiterated  and  approved  in 
Choate  v.  Railway  Co.,  90  Tex.  88,  36  S.  W. 
247,  87  8.  W.  319.  In  view  of  which,  and  in 
view  of  the  different  conclusions  drawn  from 
the  facts  by  my  distinguished  associates,  It  is 
perhaps  quite  natural  that  I  hesitate  to  say 
that  the  evidence  is  such  that  there  la  no 
room  for  ordinary  minds  to  differ  in  the  con- 
clusion to  be  drawn  therefrom.  However,  I 
do  not  wish  to  be  understood  as  passing  up- 
on the  sufficiency  of  the  evidence  to  sustain 
the  theory  that  the  killing  was  by  the  passen- 
ger train,  rather  than  by  some  one  of  the  oth- 
er west-bound  trains  that  night  If  this  be 
assumed,  the  evidence  recited  In  Judge  HON- 
.TER'S  opinion  would  seem  amply  sufficient  to 
raise  the  Issue  of  negligence  on  appellants 
part.  It  may  be  said  that  the  evidence  falls 
to  exclude  contributory  negligence  on  the  part 
of  the  deceased  boys.  Is  this  required  of  ap- 
pellants under  the  circumstances?  There  was 
evidence  tending  to  show  that  the  boys  were 
not  trespassers  upon  the  track,  and  the  rec- 
ord Is  absolutely  silent  as  to  the  circumstan- 
ces immediately  attending  their  death.  If  li- 
censees, the  mere  fact  that  the  boys  went  up- 
on the  track  does  not  conclusively,  or  as  mat- 
ter of  law,  establish  negligence  on  their  part 
proximately  contributing  to  their  death.  Rail- 
way Co.  V.  Phillips  (Tex.  Civ.  App.)  37  S.  W. 
621;  Law  ▼.  Railway  Co.,  4  Tex.  Ct  Rep.  552, 
67  8.  W.  1025;  Railway  Co.  v.  Watklns  (Tex. 
Sup.)  29  S.  W.  232.  The  burden  to  establish 
this  purely  defensive  matter  was  upon  appd- 
lee.  At  least  evidences  of  the  dreadful  colli- 
sion and  result  must  have  be^  left  nnpa  the 
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«nglne  or  train  causing;  the  same.  The  power 
to  produce  the  operatives  of  such  train,  and 
hence  perhaps  to  afford  an  explanation  of  the 
circumstances,  Is  with  appellee.  So  that,  in 
the  absence  of  an  explanation  and  of  effort 
to  explain  on  the  part  of  the  appellee  com- 
pany, it  wonld  seem  that,  in  the  Interest  of 
human  life,  the  evidence  was  such  as  to  re- 
quire the  submission  of  the  Issue  of  negligence 
to  the  Jury,  regardless  of  the  particular  train 
by  which  the  boys  were  killed.  Washington 
V.  Railway  Co.,  90  Tex.  320,  38  S.  W.  764, 
and  authorities  there  cited.  See,  also,  the 
rule  In  this  state  as  to  the  burden  of  proof, 
and  the  reasons  therefor  in  cases  of  property 
destroyed  while  in  possession  of  railway  com- 
pany as  shipper,  and  in  cases  of  Injuries  to  a 
passenger.  Byan  v.  Railway  Oo.,  65  Tex.  18, 
67  Am.  Rep.  589  et  seq.,  and  Railway  Oo.  v. 
Smith,  74  Tex.  278,  11  S.  W.  1104. 

STEiPHENS,  J.,  dissents  upon  the  ground 
that  the  evfdence  utterly  failed  to  make  a 
case  for  the  Jury,  but  left  all  to  conjecture 
and  speculation  as  to  how  the  accident  occur- 
red, or  who  was  to  blame  for  it 


WAGGONER  v.  DODSON  et  al. 
(Supreme  Court  of  Texas.    Oct.  28,  1902.) 

PBRBMPTORY  CHALLBNQES— NUMB]gS-.^OIN- 
DER  OP  DEPENDANTS. 
1.  Where,  iu  an  action  to  recover  land,  de- 
fendant Impleaded  his  codefendant  on  his  war- 
ranty of  title,  and  prayed  a  judgment  against 
him,  and  such  codefendant  denied  liability  on 
the  ground  that  he  had  received  no  consider- 
ation for  the  land,  the  parties  defendant, 
though  they  had  a  common  interest  to  defeat 
the  plaintiff,  were  also  at  variance  on  the  issue 
of  fact  as  between  themselves,  and  were  there- 
fore each  entitled  to  six  peremptory  challenges, 
under  Rev.  St.  art.  3212,  declaring  that  each 
party  to  a  civil  suit  in  the  district  court  shall 
be  allowed  six  peremptory  challenges. 

Oertlflcate  of  dissent  from  court  of  civil 
appeals  of  Second  supreme  Judicial  district. 

Action  by  W.  T.  Waggoner  against  M. 
Dodson  and  others.  On  certificate  of  dissent 
from  court  of  civil  appeals. 

For  prior  opinion,  see  68  8.  W.  818. 

W.  W.  Flood,  for  appellant  J.  T.  Montr 
xomery  and  J.  H.  Barwlse,  Jr.,  for  appellees. 

OAINES,  C.  J.  This  case  comes  to  us 
from  the  court  of  civil  appeals  of  the  Second 
supreme  Judicial  district  upon  a  certificate  of 
dissent.  The  opinion  of  the  majority  of  the 
court  makes  the  following  statement  of  the 
case  and  of  the  point  upon  which  the  Judges 
failed  to  agree:  "This  suit  was  brought  by 
W.  T.  Waggoner  against  Ashby  S.  James, 
N.  Henderson,  J.  A.  Kemp,  and  M.  and  A.  F. 
Dodson  to  recover  a  survey  of  320  acres  of 
land  in  Wichita  county.  The  legal  title  to 
the  land  was  in  Waggoner,  but  because  the 
Jury,  In  response  to  special  issues  submitted 
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to  them,  found.  In  effect  not  only  that  be 
bad  estopped  himself  from  asserting  bis  title, 
but  also  that  the  defendants,  in  the  order 
named,  had  successively  purchased  the  land 
In  good  faith  without  notice  of  the  unrecord- 
ed deed  through  which  Waggoner  deralgned 
title,  judgment  went  against  him.  James, 
however,  filed  no  answer,  and  the  court  con- 
sequently gave  Waggoner  Judgment  against 
him.  The  Dodsons,  who  were  the  defend- 
ants in  possession,  besides  pleading  in  de- 
fense of  the  action  the  general  issue,  sought 
a  recovery  over  both  on  the  warranty  in  the 
deed  from  Kemp  to  them  and  on  the  war- 
ranty in  the  deed  from  Henderson  to  Kemp, 
alleging  the  consideration  for  the  Kemp  war- 
ranty to  be  $1,600,  besides  interest,  and  the 
consideration  for  the  Henderson  warranty  to 
be  $1,400,  besides  Interest.  Kemp  adopted 
the  answer  of  the  Dodsons,  and  in  addition 
asked  a  recovery  against  Henderson  on  his 
warranty  in  the  event  of  a  recovery  by  the 
Dodsons  against  himself.  Henderson,  be- 
sides plea  of  not  guilty  in  answer  to  the  pe- 
tition of  Waggoner  and  plea  over  on  the  war- 
ranty of  James,  replied  to  the  cross-action 
of  Kemp  with  a  general  denial  and  the  fol- 
lowing special  answer,  which,  however,  as 
counsel  for  plaintiff  In  error  Insists,  was  not 
verified:  'For  further  and  special  answer 
herein  this  defendant  says  that  although  he 
did,  as  alleged,  execute  to  the  said  J.  A. 
Kemp  the  said  deed,  but  that  the  real  trans- 
action between  the  said  Kemp  and  this  de- 
fendant was  that  said  Henderson  was  to  pur- 
chase the  said  land  for  the  said  J.  A.  Kemp, 
and  that  this  defendant  had  no  other  or  fur- 
ther interest  In  said  land  other  than  to  ac- 
quire the  title  thereto  for  the  said  Kemp,  and 
to  receive  a  portion  of  the  net  profits  of  said 
transaction  as  compensation  for  his  services, 
and  this  defendant  never  in  fact  received  any 
consideration  for  the  execution  of  said  con- 
veyances, and  of  this  he  Is  ready  to  verify.' 
These  were  all  the  pleadings.  In  Impaneling 
the  Jury,  as  shown  by  bill  of  exceptions,  the 
defendants  insisted  that  they  were  'entitled 
to  twelve  peremptory  challenges,  saying  that 
there  was  contest  between'  them.  This  was 
denied  by  counsel  for  plaintiff,  who  protest- 
ed against  allowing  them  the  number  of 
challenges  claimed.  Over  this  protest  the 
twelve  peremptory  challenges  were  thus  al- 
lowed, as  explained  by  the  Judge  In  approv- 
ing the  bill  of  exceptions:  'I  allowed  Kemp 
and  Dodson  six  peremptory  challenges,  and 
defendant  N.  Henderson  six.'  To  this  ac- 
tion the  first  error  Is  assigned,  and  the  as- 
slgnihent,  we  think,  must  be  sustained." 

The  dissenting  opinion  sets  out  the  blU  of 
exceptions,  which  is  as  follows:  "Be  It  re- 
membered that  during  the  Impaneling  of  the 
Jury  in  the  above  entitled  cause  the  defend- 
ants herein  Insisted  that  they  would  be  en- 
titled to  twelve  peremptory  challenges,  say- 
ing that  there  was  contest  between  the  de- 
fendants in  this  cause.  Whereupon  the  at- 
torney for  the  plaintiff  in  this, behalf  stated 
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tliat  there  could  be  no  contest  between  these 
defendants  in  this  cause,  because  the  only 
pleas  they  had  filed  in  this  behalf  were  pleas 
on  the  general  warranty  against  these  re- 
spective defendants,  and  that  said  pleas 
showed  DO  contest  in  that  respect,  and  there- 
upon the  attorney  of  the  plaintiff  protested 
and  excepted  to  the  court's  action  In  this  be- 
half In  allowing  said  defendants  12  peremp- 
tory challenges  in  this  cause.  And  plaintiff 
insists  that  he  was  thereby  specially  injured 
In  this  measure,  because  these  defendants  re- 
sided principally  In  the  town  of  Wichita 
Falls,  and  the  Jury  on  that  account  would  be 
selected  from  the  town,  and  the  inflaences 
brought  against  plaintiff  would  be  preju- 
dicial to  his  interest,  and  he  thereby  now 
tenders  this  bill  of  exception  to  the  action  of 
the  conrt  in  this  behalf,  and  in  allowing 
these  defendants  twelve  peremptory  chal- 
lenges, which  they  exercised,  in  selecting  the 
jury  in  this  cause.  W.  W.  Flood,  Atty.  for 
Plff.  I  allowed  Kemp  and  Dodson  six  per- 
emptory challenges  and  defendant  H.  Hen- 
derson six,  and  with  this  explanation  I  ap- 
prove the  bill.    A.  H.  Carrlgan,  Dist.  Judge." 

The  question  certified  is  "whether  or  not 
there  was  reversible  error  In  allowing  appel- 
lees twelve  peremptory  challenges,  as  shown 
In  majority  and  dissenting  opinions." 

Article  3212  of  our  Revised  Statutes  pro- 
vides that  "each  party  to  a  civil  suit  In  the 
district  court  shall  be  allowed  six  peremptory 
challenges."  The  determination  of  the  ques- 
tion certified  depends  upon  the  proper  con- 
struction of  this  meager  provision.  The 
article  was  construed  in  the  case  of  Jones  v. 
Ford,  00  Tex.  127.  In  that  case  It  was  com- 
plained upon  the  appeal  that  the  trial  court 
erred  in  not  allowing  each  defendant  six  per- 
emptory challenges;  and  it  was  held,  In 
effect,  that,  since  the  interests  of  the  defend- 
ants were  not  antagonistic  to  each  other, 
they  constituted  but  one  party,  within  the 
meaning  of  the  statute,  and  that  therefore 
they  were  entitled  to  six  challenges  only.  In 
their  opinion  the  court  say:  "While  we  do 
not  undertake  to  decide  that  there  may  not 
be  cases  where  the  antagonism  between  co- 
plaintiffs  or  codefendants  may  not  be  such 
as  to  entitle  each  to  challenge  peremptorily 
six  jurors  of  the  panel  submitted  to  them,  we 
do  hold  that  this  Is  not  such  a  case.  The  in- 
terests of  the  defendants  were  so  nearly 
identical  as  to  make  them  in  fact  constitute 
but  'one  party,'  in  the  sense  In  which  that 
term  Is  used  in  our  jury  law,  and  we  are  not 
disposed  to  revise  the  discretion  exercised  by 
the  court  below  in  permitting  them  to  chal- 
lenge only  six  of  the  jurors  placed  upon  the 
panel."  The  rule  there  announced  was  fol- 
lowed in  Hargrave  v.  Vaughan,  S2  Tex.  347, 
18  S.  W.  G95.  In  that  case  the  court,  while 
Intimating  that  a  case  may  arise  in  which 
two  defendants  may  each  be  entitled  to  six 
peremptory  challenges,  expressly  declined  to 
say  under  what  circumstances  such  a  right 
may  exist.    In  the  case  before  ns  one  of  the 


defendants  Impleaded  his  codefendant  upon 
his  warranty  of  title,  and  prayed  a  judgment 
against  him.  His  codefendant  denied  liabil- 
ity on  the  ground  that  he  had  recovered  no 
consideration  for  the  land.  Thus  we  have 
two  cases,— one  suit  by  the  plaintiff  against 
all  the  defendants  for  the  recovery  of  land, 
and  another  by  a  defendant  warrantee 
against  his  warrantor  a  codefendant  for  a 
recovery  upon  the  warranty.  In  the  main 
case  all  the  defendants  were  alike  Interested 
in  defeating  the  action,  and  It  was  to  their 
Interest  to  make  common  cause  upon  the 
trial.  In  the  subsidiary  case,  that  of  the 
warrantee  against  the  warrantor,  the  plain- 
tiff bad  no  interest,  but  there  was  an  Issue  of 
fact  made  by  the  pleadings  of  two  of  the  de- 
fendants as  against  each  other,  which  in  the 
event  the  plaintiff  had  recovered  would  have 
required  a  determination  by  the  jury.  If 
this  latter  actl<Mi  had  been  an  Independent 
one,  each  party— the  warrantee  as  plaintiff 
and  the  warrantor  as  defendant— would  have 
been  entitled  to  six  peremptory  challenges, 
and  it  Is  clear  that  that  right  was  as  im- 
portant to  each  of  them  in  the  subsidiary  ac- 
tion as  it  would  have  been  in  an  original  salt 
They  were  parties  to  this  suit,  and,  though 
they  had  a  common  Interest  to  defeat  the 
main  action,  there  was  a  separate  Contro- 
versy as  between  themselves,  and.  In  our 
opinion,  each  should  be  deemed  a  separate 
party  In  the  case,  and  not  as  two  defendants 
Interested  solely  in  defeating  the  plaintiff's 
action,  and  constituting  but  one  party,  with- 
in the  meaning  of  the  statute  as  construed 
by  the  decisions  above  recited.  We  con- 
clude, therefore,  that  there  was  no  error  in 
allowing  the  two  defendants  each  six  per- 
emptory challenges. 

This  renders  It  unnecessary  tor  na  to  de- 
cide whether.  In  an  exception  to  the  action 
of  the  court  In  allowing  or  denying  peremp- 
tory challenges,  the  blU  shonld  show  spedflc- 
ally  that  the  excepting  party  had  been  preju- 
diced by  the  ruling.  We  will  say,  however, 
that  It  seems  to  us  that  our  decisions  sus- 
tain the  affirmation  of  the  question.  Snow 
V.  Starr,  75  Tex.  411,  12  S.  W.  673. 

We  answer  the  question  certified  1b  the 
negative. 


HOUSTON  &  T.  0.  R.  CO.  t.  PHILLIO. 
(Supreme  Court  of  Texas.    Oct  23,  1902.) 

CARRIERS  —  STATIONS  —  RiaHTS  OF  PASSBN- 
QERS— ASSAULT  BY  DISORDERLY  PERSON- 
RIGHTS  OF  PERSON  ACCOMPANYING  PASSEN- 
GER. 

1.  Where  a  carrier  permitted  a  j^erson  in  i 
drunken  condition  to  enter  its  waiting  room, 
and  he  used  indecent  language,  and  wbils 
armed  with  a  knife  made  an  assanlt  on  plain- 
tiff, a  female  passenger,  the  company  was  lia- 
ble for  damages  sustained  thereby. 

2.  Where  a  husband  went  to  defendant's  sta- 
tion with  his  wife  to  assist  her  in  boarding 
defendant's  train,  but  without  any  intention  of 
himself  becoming  a  passenger,  he  was  only  en- 
titled to  the  rights  of  a  licensee,  and  was 
not  entitled  to  recover  agains^  the  company  for 
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an  assault  or  indignity  sustained  by  bim  at 
tbe  hands  of  a  disorderly  person  permitted  to 
remain  in  the  atation. 

Error  from  court  of  civil  appeals,  Third 
supreme  judicial  district 

Action  by  Steve  Fhilllo  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
Prom  a  judgment  of  the  court  of  civil  ap- 
peals affirming  a  judgment  in  favor  of  plain- 
tiff (67  S.  W.  915),  defendant  appeals.  Re- 
versed. 

Frank  Andrews,  for  plaintiff  In  error.  B. 
T.  Johnson,  T.  N.  Graham,  and  N.  J.  Lewel- 
lyn,  for  defendant  in  error. 

OAIMES,  C.  J.  The  following  is  the  state- 
ment of  this  case,  together  with  their  con- 
clusions upon  the  evidence,  filed  by  the  court 
of  civil  appeals:  "This  Is  an  action  by  the 
appellee,  Steve  PbUiio,  against  the  ralhroad 
company  to  recover  damages  for  Injuries 
sustained,  arising  from  the  following  state 
of  facts,  which  are  as  substantially  alleged 
in  his  petition:  Plaintiff  and  his  wife  went 
to  the  depot  of  the  appellant's  road  In  the 
town  of  (Mvert  for  the  purpose  of  procuring 
a  ticket  for  his  wife  to  the  town  of  Marlin. 
She  at  the  time  was  sick  and  in  feeble  con- 
dition. While  waiting  in  the  waiting  room 
of  the  depot  for  the  train,  and  after  the 
ticket  had  been  purchased  and  the  baggage 
checked,  the  defendant  permitted  one  Allen, 
who  was  alleged  to  be  a  strong,  active,  and 
robust  white  man,  and  being  in  a  drunken 
and  rowdy  condition,  to  sing  vulgar  and  m- 
decent  songs  and  use  vulgar  and  Indecent 
language  in  the  presence  of  plaintiff  and  his 
wife,  and,  being  armed  with  a  pocketknlfe 
open  in  his  hand,  make  an  unjustifiable  as- 
sault upon  the  plaintiff  and  his  wife,  by 
which  the  plaintiff  and  his  wife  were  greatly 
intimidated,  causing  them  to  become  fright- 
ened, and  causing  plaintiff's  wife  to  become 
very  nervous  and  sick.  There  are  further 
allegations  to  tbe  effect  that  the  agent  of 
the  plaintiff  at  the  depot  at  that  time  was 
present,  and  witnessed  the  assault  and 
wrongful  conduct  as  alleged,  inflicted  upon 
the  plaintiff  and  his  wife  by  Allen,  or  was 
in  a  position  to  see  the  same,  and  that  no 
steps  were  taken  by  the  agent  to  prevent 
the  assault  or  the  wrongful  conduct  com- 
plained of.  Upon  trial  of  the  case  below, 
verdict  and  judgment  were  In  favor  of  the 
plaintiff  for  tbe  sum  of  $400.  We  find  that 
the  evidence  In  the  recwd  substantially  sus- 
tains these  ar.;-ment8,  and  tbe  judgment  and 
verdict  below  are  supported  by  the  evidence 
found  in  the  record."  The  court  of  civil 
appeals  found  no  error  In  the  proceedings, 
and  affirmed  the  judgment  of  the  trial  court 

We  are  of  the  opinion  that  the  conclusions 
of  that  court  in  so  far  as  they  pertain  to 
the  right  of  recovery  by  reason  of  the  as- 
sault upon,  and  insulting  conduct  towards, 
the  wife  of  the  plaintiff,  are  correct  but  do 
not  concur  in  the  proposition  that  the  evi- 


dence showed  any  right  of  action  In  tbe 
plaintiff  on  account  of  the  outrage  of  Allen 
ni)on  himself  personally.  The  wife,  having 
entered  the  depot  and  a  ticket  having  been 
procured  for  her,  became  a  passenger  of  the 
defendant  company,  and  the  duty  devolved 
upon  the  company's  agent  to  protect  her 
against  assault  and  Insulting  conduct  on  the 
part  of  third  persons,  provided  he  knew  of 
such  misconduct  or  bad  reasonable  grounds 
to  anticipate  it  As  to  tbe  plaintiff  the  case 
is  different  He  went  to  the  depot  merely 
to  assist  his  wife  In  taking  tbe  train,  and 
with  no  intention  of  becoming  a  passenger 
himself.  He  was  there  by  the  implied  In- 
vitation of  the  company,  and  was  not  a 
trespasser.  The  railway  company  owed  him 
the  duty  which  is  owed  by  the  owners  of 
property  to  persons  who  enter  upon  it  by 
their  invitation  and  no  more.  That  duty  is 
to  use  ordinary  care  to  see  that  the  prem- 
ises are  kept  in  a  reasonably  safe  condition, 
so  that  persons  entering  thereupon  by  in- 
vitation are  not  Injured  thereby.  Hamilton 
V.  RaUway  Co..  64  Tex.  251,  53  Am.  Rep.  766; 
Railway  Co.  v.  East  66  Tex.  116,  18  S.  W. 
224.  In  the  case  of  Railroad  Co.  v.  Crunk, 
119  Ind.  542,  21  N.  B.  81,  12  Am.  St  Rep. 
443,  the  court  say:  "The  defendant.  In  con- 
tracting to  carry  the  passenger  Naas  in  his 
sick  and  enfeebled  condition,  contracted  an 
obligation  which  could  only  be  carried  out 
by  Naas  being  carried  upon  the  train  and 
seated  in  the  car.  By  thus  contracting  to 
carry  Naas  as  a  passenger.  It  took  upon  it- 
self the  obligation  of  allowing  him  assist- 
ants to  place  him  upon  the  train  and  seat 
him  in  the  car,  and  the  compensation  re- 
ceived by  the  defendant  for  conveying  Naas 
from  Mt  Vernon  to  his  destination  Included 
as  well  the  right  to  have  assistants  place 
him  in  the  car  as  the  carrying  him  after 
being  so  placed  in  the  car,  and  the  defend- 
ant owed  the  same  obligation  to  his  assist- 
ants while  necessarily  entering  and  leaving 
the  car  with  Naas  as  it  owed  to  Naas  him- 
self." So  far  as  we  have  been  able  to  dis- 
cover, this  case,  in  so  far  as  it  holds  that 
the  railway  company  owed  the  same  duiy 
to  the  assistants  which  it  owed  to  the  pas- 
senger, stands  by  Itself,  and  unless  there  be 
a  distinguishing  feature  in  the  fact  that  ow- 
ing to  the  enfeebled  condition  of  the  passen- 
ger, which  made  It  necessary  for  his  friends 
to  assist  in  boarding  the  train  and  securing 
a  seat  (which  we  doubt),  it  is  In  opposition 
to  all  the  authorities  upon  the  question. 

Our  conclusion  is  that  since  the  plaintiff 
was  not  a  passenger,  the  defendant  company 
did  not  owe  him  tbe  duty  of  protection 
against  the  Injurious  actions  of  third  per- 
sons, and  that,  therefore,  he  was  not  en- 
titled to  recover  for  the  misconduct  of  Allen 
towards  himself. 

Therefore  the  judgment  of  the  district 
court  and  that  of  the  court  of  civil  appeals 
ia  reversed,  and  the  cause  remanded. 
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THOMPSON  T.  DUTTON. 
(Court  of  CivU  Appeals  of  Texas.    Oct  22, 

1902.) 

TRESPASS  TO  TRT  TITLE— ADVBRSB  POSSES- 
SION—UNDBPmED  TRACrr. 
1.  Where,  in  trespass  to  try  title  to  160 
acres,  defendant  showed  a  deed  to  himself  of  9 
and  a  fraction  acres  of  the  tract  from  a  grantee 
io  a  deed  thereof  from  a  grantor  claiming  to 
have  acquired  the  land  from  one  who  entered 
into  possession  more  than  10  years  before  the 
action  was  commenced,  but  did  not  identify 
such  tract,  judgment  for  the  plaintiff  for  the 
whole  amoaut  was  proper. 

On  rehearing.     Former  opinion  reversed, 
and  Judgment  of  the  court  below  a£3rmed. 
For  former  opiuion,  see  68  S.  W.  dll. 

J.  A.  Adklns,  J.  E.  Shropshire,  and  F.  M. 
Newman,  for  appellant  Jenkins  &  McCart- 
ney, for  appellee. 

FISHER,  0.  J.  This  Is  an  action  of  tres- 
pass to  try  title  by  the  appellee  against  Oscar 
Thompson  for  160  acres  of  land,  situated  In 
McCulloch  county,  described  as  the  south- 
east quarter  of  school  section  No.  182. 
Thompson  disclaimed  as  to  all  of  the  land 
except  9.733  acres,  and  as  to  that  he  plead- 
ed not  guilty,  three,  five,  and  ten  years' 
limitation,  and  suggested  Improvements  In 
good  faith.  The  court  peremptorily  Instruct- 
ed the  Jury  to  find  for  the  appellee,  Button. 
We  find  the  following  facts:  The  160  acres 
In  question  was  by  patent  of  date  November 
20,  1889,  granted  to  the  appellee,  M.  C.  Dut- 
ton,  assignee  of  James  A.  Brooks.  The  pa- 
tent was  based  upon  an  application  made  by 
J.  A.  Brooks  to  purchase  the  land  from  the 
state,  and  the  same  was  sold  and  awarded 
to  Brooks  under  his  application.  The  appli- 
cation was  dated  the  26th  of  February,  1877, 
and  the  obligation  of  Brooks  to  purchase  the 
land  bears  date  May  30,  1877.  The  appel- 
lant, Oscar  Thompson,  was  made  a  party  to 
this  suit  on  the  12th  day  of  December,  1887. 
Thompson  introduced  In  evidence  a  quitclaim 
deed  from  one  B.  M.  Burks  to  himself,  dated 
October  11,  1882,  conveying  to  him  9.733 
acres  out  of  the  southeast  quarter  of  sec- 
tion 182,  being  part  of  the  land  described  In 
the  patent  Issued  to  M.  C.  Dutton.  He  also 
Introduced  a  deed  of  date  February  12,  1881, 
from  one  J.  R.  Nunn  to  B.  M.  Burks,  convey- 
ing the  same  land  as  described  in  the  above 
deed.  There  is  evidence  In  the  record  tend- 
ing to  show  that  J.  R.  Nunn  claimed  to  have 
acquired  the  land  from  one  M.  J.  Hardee, 
but  there  is  no  evidence  of  any  deed  or  writ- 
ten conveyance  of  any  character  from  Har- 
dee to  Nunn.  In  the  spring  of  1877  Hardee 
went  Into  actual  possession  of  some  part  of 
the  9.783  acres,  the  land  In  controversy,  and 
built  a  house  and  erected  some  improvements 
on  the  same,  and  so  continued  his  occupancy 
until  the  spring  of  1878,  when  he  sold  what- 
ever right  he  might  have  had  to  Nunn     Aft- 


er the  purchase  by  Nunn  he  took  possession 
and  occupied  the  Improvements  until  he  sold 
to  Burks.  Burks  continued  to  occupy  the  im- 
provements until  he  sold  to  appellant  Thomp- 
son. Thompson  occupied  the  premises  un- 
til after  he  was  made  a  party  to  this  suit 
During  the  time  that  Hardee  was  in  posses- 
sion, James  A.  Brooks  and  plaintiff,  Dutton, 
were  also  In  actual  possession  and  occupancy 
of  the  land  covered  by  the  patent  to  the 
plaintiff.  Other  than  the  fact  that  the  evi- 
dence shows  aia  occupancy  of  the  house  by 
Hardee,  there  Is  no  evidence  showing  how 
much  of  the  balance  of  the  9.733  was  In  the 
actual  possession  and  occupancy  of  Hardee. 
The  evidence  does  not  describe  and  identify 
how  much  of  the  9.733  acres  was  acttially  oc- 
cupied by  Hardee.  It  appears  from  the  evi- 
dence of  the  witness  Ogden,  without  dis- 
pute, that  a  portion  of  the  9.733  acres  was 
first  fenced  In  1884  or  1885. 

At  the  time  that  Hardee  was  In  possession, 
James  A  Brooks,  the  original  owner,  was 
in  actual  possession  of  the  survey  of  which 
the  0.733  acres  was  a  part.  Therefore  Har- 
dee's possession  wonld  be  restricted  to  only 
BO  much  of  the  land  which  he  actually  occur 
pied,  and  what  was  the  extent  of  his  actual 
occupancy  the  evidence  does  not  disclose.  It 
is  clear  from  the  evidence  that  all  of  the 
9.733  acres  was  not  inclosed  until  1884  or 
1886.  How  much  was  Inclosed  before  that 
time  Is  not  shown  by  the  evidence.  Tills 
being  the  case.  It  was  Impossible  for  the  trial 
court  to  render  a  Judgment  In  favor  of  the 
appellant  on  his  plea  of  10  years'  limitation, 
because  the  evidence  does  not  give  a  descrip- 
tion of  the  land  or  Identify  how  much  he  was 
in  actual  possession  during  the  time  prior  to 
1884  and  1885,  which  time  is  necessary  to  be 
computed,  commencing  with  the  time  of 
Hardee's  possession,  in  order  to  complete  the 
full  term  of  10  years  prior  to  the  time  when 
the  appellant  Thompson,  was  made  a  party 
to  the  suit.  WUcoxson  v.  Howard  CTex.  Civ. 
App.)  62  S.  W.  802. 

There  is  no  basis  shown  in  the  evidence 
for  the  plea  of  improvements  in  good  faith. 
At  the  time  that  these  Improvements  were 
made  the  lO-ycars  occupancy  was  not  com- 
pleted. Part  of  the  iminrovements  were 
made  by  Hardee,  which,  it  seems,  were  add- 
ed to  by  appellant,  Thompson.  At  the  time 
that  these  Improvements  were  made  the  evi- 
dence does  not  show  the  existence  of  a  title 
in  Hardee  or  the  appellant  of  a  nature  cal- 
culated to  impress  one  of  ordinary  prudence 
that  it  was  of  any  merit  or  value. 

The  views  expressed  dispose  of  the  case. 
Therefore  we  hold  that  there  was  no  error  in 
the  court's  peremptorily  instructing  the  Jury 
to  find  a  verdict  in  favor  of  appellee.  We 
have  carefully  considered  all  of  the  assign- 
ments of  errors,  and  none  are  well  takm. 

The  motion  for  rehearing  is  granted,  and 
the  Judgment  of  the  court  below  Is  affirmed. 
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PHILLIPS  T.  WBSTBRN  UNION  TEL.  CO. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  11, 

1902.) 

THLKORAPH   COMPANIES  —  DAMAOBS  —  'WRIT- 

TKN  NOTICES— CONTRIBUTORY  NBQU- 

QBNCB— BVIOENCB. 

1.  A  telegram  was  sent,  subject  to  ft  stipnla- 
tioD  that  tne  company  would  not  be  liable  for 
damages  unless  a  written  claim  was  presented 
within  90  days  from  the  filing  of  the  message. 
Suit  for  damages  caused  by  the  failure  of  the 
company  to  deliTer  the  telegram  was  filed,  and 
citation  duly  served  on  the  company,  within  90 
days  from  the  filing  of  the  message.  Held,  that 
the  stipulation  had  been  sufficiently  complied 
with. 

2.  In  an  action  against  a  telegraph  company 
to  recover  damages  for  failure  to  deliver  a  tele- 
gram announcing  the  dying  condition  of  the 
sister  of  the  person  to  whom  it  was  sent,  an 
instruction  that  if  the  letter  received  by  the 
plaintiff  gave  her  the  same  advice  as  the  mes- 
sage, and  she  failed  to  act  thereunder,  she  could 
not  recover,  was  erroneous. 

Appeal  from  district  court,  Collin  county; 
J.  E.  Dlllard,  Judge. 

Action  by  S.  B.  Phillips  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
pealSL    Reversed. 

Gamett  &  Smitli  and  R.  C.  Merritt,  for 
appellant  Geo.  H.  Feaions  and  N.  L.  Llnds- 
1«7,  for  appellee. 

RAINBT,  O.  J.  This  suit  was  brought  by 
appellant  against  the  appellee  to  recover  dam- 
ages sustained  by  bis  wife,  alleged  to  have 
been  caused  by  tbe  negligent  failure  of  ap- 
pellee to  deliver  to  his  wife  a  telegram  noti- 
fying her  of  the  dying  condition  of  her  sister, 
wbicb  failure  prevented  her  from  being  pres- 
ent at  the  deatb  and  burial  of  her  sister. 
Appellee  pleaded  the  general  issue,  and  fur- 
ther, under  oath,  that  said  telegram  was  re- 
ceived for  transmission  subject  to  the  fol- 
lowing stipulation,  which  it  is  alleged  was 
never  compiled  with,  viz.:  "The  company 
will  not  be  liable  for  damages  or  statutory 
penalties  In  any  case  where  the  claim  is  not 
presented  in  wrltihg  within  ninety  days  after 
the  message  is  filed  with  the  company  for 
transmission."  Appellant  instituted  suit 
within  90  days  after  the  message  was  flled 
wltb  the  company  for  transmission,  and  cita- 
tion was  duly  served  before  the  expiration  of 
tbe  90  days.  No  other  notice  was  given  to 
the  company  of  said  claim.  The  trial  court 
instrticted  the  jury,  in  effect,  that  the  filing 
of  tbe  suit  was  not  a  compliance  with  said 
stipulation.  This  was  error.  In  answer  to 
certified  questions  from  this  court,  the  su- 
preme court  held  that  the  filing  of  suit,  and 
Issuance  and  service  of  citation,  within  the 
90  days,  was  a  sufficient  compliance  with 
said  stipulation.  See  Phillips  v.  Telegraph 
Co.,  69  S.  W.  63. 

Complaint  is  made  of  the  action  of  the 
court  in  giving  the  following  charge  request- 
ed by  the  defendant,  viz.:  "That  if  the  plain- 
tiff, or  his  wife,  was  advised  of  the  condition 
of  her  sister,  Kansas  Lewis,  on  May  21,  1900, 


by  a  letter  addressed  to  Miss  Emma  Atkin- 
son, and  such  letter  contained  advices  to  tbe 
same  effect  as  the  message  sent  by  Muns, 
and  that  said  message  was  received  by  eitbei 
the  plaintiff  or  bis  wife  in  time  for  her.  to 
have  arrived  at  Corslcana  before  the  death 
of  her  sister,  and  they  failed  to  act  thereon, 
then  you  are  Instructed  their  failure  to  so 
act  upon  such  notice  is  sncb  negligence  on 
the  part  of  plaintiff  as  will  preclude  any  re- 
covery by  her,  and  in  this  event  you  will 
find  for  defendant"  We  think  the  court 
erred  In  giving  this  charge,  for  tbe  reason 
that  it  instructs  the  Jury,  in  effect,  that  if 
the  plaintiff  or  his  wife  was  advised  of  the 
contents  of  the  letter,  and  it  contained  ad- 
vices to  the  same  effect  as  tbe  message,  in 
time  to  act,  and  failed  to  do  so,  such  con- 
stituted negligence,  and  plaintiff  could  not  re- 
cover. Under  the  evidence  adduced  on  the 
trial,  the  court  should  have  left  it  to  the  jury 
to  determine  whether  or  not  plaintiff  was 
guilty  of  negligence  in  falling  to  act  on  the 
advices  In  the  letter,  though  tbe  Jury  may 
have  believed  such  was.  to  tbe  same  effect 
as  the  message. 

For  the  reasons  stated,  tbe  judgment  Is  re- 
versed and  the  cause  remanded.  Reversed 
and  remanded. 


MOORB  V.  MISSOURI,  K.  ft  T.  RT.  GO.  OF 

TEXAS.* 

(Court  of  Oivil  Appeals  of  Texas.    July  4, 

1902.) 

INJURY  TO  EHPLOYfi— ASSUMPTION  OF  RISK- 
DUTY  TO  INSPECT— RKLBASE— PAROL  BVl- 
DBNCBJ-INSTRUCTION3-HARML.BSS  BRROIt- 
MISCONDUCT  OF  JURORS. 

1.  An  instruction  that  the  master  is  not  liable 
if  the  defects  were  as  open  to  the  observation 
of  the  employs  as  of  the  master,  does  not  tend 
to  prive  the  idea  that  it  was  the  employe's  duty 
to  inspect  for  defects,  and  is  proper  where  the 
only  defect  was  that  the  lid  of  a  tool  box  on  a 
locomotive  tender,  the  tools  in  which  the  em- 
ploye was  to  examine,  was  prevented  by  the 
tender  from  going  back  far  enough  when  open 
to  keep  it  frcxn  falling,  and  the  employe  saw 
and  observed  how  far  the  lid  could  be  pushed 
back,  and  that  when  pushed  back  to  the  tender 
it  was  about  perpendicular. 

2.  An  instruction  that  it  is  the  master's  duty 
to  furnish  safe  appliances,  and  the  employe  has 
the  right  to  assume  that  such  duty  lias  been 
complied  with,  makes  unnecessary  an  instruc- 
tion that  the  employA  is  not  required  to  inspect 
appliances  before  using  them. 

3.  There  is  no  ambiguity  in  a  release  from 
liability  for  knocking  out  two  teeth  and  cutting 
the  lip:  BO  that  it  is  not  error  to  exclude  evi- 
dence that  it  was  not  then  known  there  were 
any  other  injuries,  and  none  other  were  in- 
tended to  be  included  in  the  release. 

4.  Any  error  in  excluding  evidence  that  a  re- 
lease from  liability  for  injuries  was  not  intend- 
ed to  include  injuries  that  developed  there- 
after is  harmless,  the  court  allowing  evidence 
of  and  authorizing  recovery  for  the  injuries 
developing  after  the  release. 

5.  Misconduct  of  jurors,  requiring  a  new 
trial  in  an  action  for  injury  from  the  falling 
of  the  lid  of  a  box  6  or  7  feet  long  and  18  inches 
wide  while  plaintiff  was  looking  in  it,  is  not 

'  Rehearing  denied  October  18,  1902,  and  writ  ot  er- 
ror denied  by  supreme  court 
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shown  br  affidavit  of  the  bailiff  that  at  the 
request  of  the  jury,  after  they  had  retired,  he 
Kot  them  a  rule,  and  saw  them  have  a  plank 
about  2%  feet  long  and  14  inches  wide,  as  to 
which  one  of  them  said,  "Tliat  will  do." 

G.  Tt  is  not  an  extreme  case  allowing  Im- 
peachment of  the  verdict  by  the-  affidavit  of  a 
juror,  where,  in  an  action  for  injury  from  the 
falling  of  a  box  lid  18  inches  wide,  a  juror 
states  that,  when  eight  of  the  jurors  were  for 
plaintiff  they  procured  a  box  lid  about  18  inches 
wide  with  which  to  make  some  experiments  to 
determine  whether  plaintiff  could  have  been 
struck  on  the  head  as  he  claimed,  and  that, 
after  making  then,  six  of  the  eight  jurors 
voted  for  defendant,  affiant,  however,  being  still 
unsatisfied,  but  that,  after  seeing  and  examin- 
ing a  similar  box  on  his  way  home,  he  consent- 
ed to  vote  for  defendant,  but  that  seeing  and 
inspecting  the  box  did  not  cause  him  to  consent 
to  the  verdict. 

Appeal  from  district  court,  Orayson  coun- 
ty; Rice  Maxey,  Judge. 

Action  by  J.  C.  Moore  against  the  Mis- 
souri, Kansas  &  Texas  Railway  C!oinpany  of 
Texas.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Hazlewood,  Smith  &  Tolbert  and  Galloway 
&  Templeton,  for  appellant.  T.  S.  Miller  and 
Head  &  DiUard,  for  appellee. 

RAINET,  C.  J.  This  is  an  appeal  from  a 
Judgment  against  appellant  on  an  action 
brought  by  him  against  appellee  tor  dam- 
ages for  personal  Injuries  to  him,  alleged  to 
bare  been  caused  by  the  negligence  of  appel- 
lee. 

Conclusions  of  Fact 

Appellant,  at  the  time  of  the  injuries  com- 
plained of,  was  In  the  service  of  appellee  in 
Its  yard  and  shops  at  Denlson  in  the  capacity 
of  tool  Inspector.  His  duties  were  to  inspect 
the  tools  carried  by  the  defendant's  locomo- 
tives, and  to  see  that  said  tools  were  all  In 
their  proper  places,  and  were  In  proper  con- 
dition. Some  of  the  tools  were  carried  in 
small  tool  boxes  on  tbe  front  part  of  the 
tenders,  but  the  heavier  tools,  such  as  frogs, 
jacks,  and  heavy  chains,  bars,  etc.,  were  kept 
and  carried  in  a  long  box  constructed  on  tbe 
rear  end  of  the  tenders.  Appellant,  at  the 
time  he  was  injured,  bad  been  In  this  depart- 
ment of  the  service  only  one  day.  Prior  to 
this  time  be  bad  been  working  for  appellee 
for  about  eight  years  in  different  capacities, 
but  never  l)ef  ore  as  tool  inspector.  The  day 
before  the  accident  appellee  sent  a  man 
around  with  appellant  to  show  him  what 
tools  were  necessary  to  go  with  the  engines, 
and  to  instruct  him  in  his  duties.  He  went 
to  work  on  this  Job  on  December  1, 1900,  and 
on  that  day,  about  6:30  o'clock,  while  be  was 
Inspecting  tbe  tools  in  tbe  tool  box  on  tbe 
rear  end  of  tender  No.  Ill,  the  lid  of  the  box 
fell  on  the  back  of  bis  head,  and  knocked  bis 
bend  down  on  the  edge  of  the  box,  and  cut 
bis  lip,  crushed  some  of  his  teeth,  and  caused 
the  injuries  to  bis  bead  and  spine  of  which 
he  complains.  The  tool  boxes  of  all  the  en- 
gines which  were  shown  to  appellant  when 
be  was  instructed  as  to  bis  duties  on  the  pre- 


vious day  were  situated  on  the  top  of  tbe 
tenders,  and  the  lids  of  all  such  boxes,  as  he 
saw,  opened  back  far  enough  to  prevent  them 
from  failing  when  opened.  Engine  and  ten- 
der No.  Ill  was  not  then  in  the  yards,  and 
appellant  never  saw  same  to  notice  them  un- 
til be  went  to  Inspect  tbe  tools  In  the  box  at 
the  time  he  was  hurt.  This  box  was  situ- 
ated Just  behind  the  tender.  It  was  made  of 
iron  or  sheet  steel  about  one-fourth  of  an 
inch  thick;  was  about  six  or  seven  feet  long, 
was  about  one  toot  and  a  halt  wide,  and 
about  a  foot  deep.  It  was  set  crosswise  be- 
hind the  tender  on  a  projection  of  tbe  tender 
frame.  Tbe  lid,  wbich  was  of  the  same  ma- 
terial as  tbe  box,  constituted  the  whole  top 
of  tbe  box.  It  was  fastened  to  the  top  of 
tbe  box  with  hinges,  and  when  closed  It 
sloped  to  the  front,  so  as  to  tnm  water.  It 
was  about  18  Inches  wide.  Its  weight  was 
variously  estimated  by  the  several  witnesses 
at  from  60  to  125  pounds.  Tbe  box  was  set 
so  close  to  tbe  tender  that  when  the  lid  was 
opened  back  against  the  tender  It  stood  al- 
most perpendicular.  There  were  no  means 
provided  to  fasten  it  so  as  to  keep  It  from 
falling  when  opened.  Appelant,  after  in- 
specting tools  all  day,  came  to  this  box  about 
5:30  in  tbe  evening,  raised  tbe  lid,  and  push- 
ed It  back  against  the  tender  as  far  as  it 
would  go,  and  bent  ortx  the  box  to  Inspect 
tbe  tools.  While  doing  this  the  lid  fell  on 
the  back  of  his  head  and  inflicted  the  in- 
juries of  which  he  complains.  The  tools 
which  he  was  required  to  Inspect  were 
heavy,  and  he  had  to  use  both  bis  bands  to 
move  them  so  that  he  conld  inspect  them. 
He  had  never  before  had  any  experience  In 
handling  these  boxes,  and  he  was  given  no 
Instructions  as  to  how  they  should  be  ban- 
died. It  was  not  a  part  of  his  duty  to  In- 
spect the  boxes.  That  duty  devolved  upon 
the  engine  and  tender  inspector.  Appellant 
testified:  "I  went  around  to  inspect  the 
tools  on  this  engine  [No.  111].  It  was  stand- 
ing in  the  roundhouse,  and  I  think  the  elec- 
tric lights  were  burning.  I  took  my  key  and 
unlocked  it  It  was  Just  an  iron  box  like 
the  ones  that  are  up  (m  top  of  the  engine.  A 
man  could  see  It  and  look  it  over.  It  was 
just  setting  (Ml  the  back  of  the  tender  there. 
There  is  a  kind  of  a  piece  that  extends  out 
about  on  a  level  with  tbe  bottom  of  tbe  box. 
and  when  I  unlocked  the  box  I  got  up  on 
that,  doubled  up  like,  and  opened  the  lid  of 
the  box.  I  pushed  It  back  as  far  as  the  tani; 
would  let  It  go,  and  stooped  over  to  examine 
the  tools.  Went  to  work  Inspecting  the 
tools,  and  tbe  lid  fell  on  my  bead.  The  lid 
was  standing  almost  straight  up,  and  Ml 
and  bit  me  on  the  bead.  Q.  Now,  when  yon 
pushed  it  back  against  the  tank,  bow  did  it 
go?  A.  Stood  almost  straight  up.  Q.  Why 
didn't  It  go  back  further?  A.  Why.  the 
tank  would  not  let  It  go  any  further;  Just  as 
far  as  It  would  go.  Q.  Did  yon  try  to  push 
it  any  further?  A.  I  could  not  push  the  tank 
further,  anything  like  that.    Q.  You  pushed 
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It  back  as  far  as  yoa  could,  and  when  you 
saw  you  couldn't  push  It  back  any  further, 
then  you  bent  down,  and  went  to  work,  did 
you?  A.  Yes,  sir.  Q.  And  It  was  so  nearly 
straight  up  that  It  would  not  stand,  and  It 
fell  and  hit  you.  Is  that  right?  A.  Yes, 
that" 8  right.  It  fell.  It  was  about  straight. 
Q.  Why  did  you  try  to  get  It  further  back, 
Mr.  Moore?  A.  I  just  pushed  it  back  as  far 
as  It  would  go  until  It  hit  the  tank.  I  want- 
ed to  open  It.  Q.  But  you  tried  to  push  It 
even  further.  Then  you  could  not  do  It  on 
account  of  the  tank?  A.  I  could  see  It 
ngainst  the  tank.  Just  pushed  It  back,  and  It 
bit  the  tank.  Q.  You  could  see  it?  You  saw 
it  was  useless  to  try  to  push  It  any  further, 
did  you?  A.  Yes,  sir;  I  guess  so."  Imme- 
diately after  receiving  the  injuries  complain- 
ed of,  appellant  was  sent  by  the  roundhouse 
foreman  to  the  company's  physician,  who 
dressed  his  Up  and  extracted  the  broken 
teeth.  He  then  went  home,  and  after  a  few 
days  he  seemed  to  get  over  his  Injuries  to 
some  extent,  and  on  the  10th  day  of  De- 
cember, 1900,  he  went  back  to  work  for  de- 
fendant, taking  his  old  Job  as  engine  watch- 
man again.  Before  going  to  work  he  signed 
a  release  of  the  injuries  to  his  Up  and  teeth. 
By  the  terms  of  the  release  same  was  re- 
«trlcted  to  these  Injuries.  He  received  no 
consideration  whatever  for  executing  this  in- 
strument. He  never  read  It,  and  did  not 
know  its  contents  when  he  signed  It.  Nei- 
ther did  he  then  know  that  he  had  been  seri- 
ously Injured  by  the  blow  on  the  back  of  his 
bead.  His  bead  hurt  him  some,  but  Dr. 
Acheson,  the  company's  physician,  told  blm 
that  would  soon  wear  otT,  and  he  believed 
and  rdied  on  the  doctor's  statement,  and 
went  back  to  work.  He  worked  there  until 
the  morning  of  the  26th  of  that  month,  when 
he  went  home,  and  took  to  his  bed,  and  for 
some  time  his  sutTerlng  was  intense.  In 
about  two  weeks  paralysis  developed,  and 
be  has  been  practically  helpless  ever  since. 
Tbe  evidence  is  conflicting  as  to  the  extent  of 
bia  injuries,  but  it  Is  ample  to  sustain  a  flnd- 
tng  that  his  Injuries  are  permanent  and  that 
be  iB  totally  disabled  by  reason  thereof. 

Conclusions  of  Law. 

Tbe  appeUant  complains  of  the  third  para- 
graph of  the  court's  charge  wherein  the  jury 
were  Instructed  that  "a  railway  company  is 
not  liable  to  Its  employes  for  Injuries  re- 
sulting from  obvious  or  patent  defects  in 
tools  or  appUances  with  which  they  are 
furnished  to  discharge  their  duties,— that  Is, 
defects  which  are  as  open  to  the  observation 
of  tbe  employes  as  to  the  company,— and  In 
such  case  the  employ^  assumes  the  risks  In- 
cident to  the  use  of  said  defective  tools  or 
appliances."  Also  of  that  portion  of  the 
seventh  paragraph  of  the  charge  wherein 
the  Jury  were  instructed  that  If  the  defects, 
If  any.  "were  as  open  to  the  observation  of 
Tplaintlff  as  they  were  to  the  defendant,  tben 


plaintiff  coald  not  recover."  The  third  para- 
graph was  stating  a  proposition  of  law.  Tbe 
seventh  paragraph  was  applying  the  law  to 
tbe  facts,  and  Is  as  foUows:  "If  yon  beUeve 
from  the  evidence  that  the  box,  in  the  man- 
ner In  which  It  was  constructed,  was  rea- 
sonably safe  to  enable  the  plaintiff  to  dis- 
charge his  duties  as  tool  inspector  with  a 
reasonable  degree  of  safety;  or  If  you  be- 
Heve  from  the  evidence  that  defendant  ex- 
ercised ordinary  care  to  furnish  a  box  and 
appliances  reasonably  safe  for  use  by  plain- 
tiff In  tbe  discbarge  of  bis  duties;  or  If  you 
believe  from  the  evidence  that  the  Injuries, 
if  any,  received  by  plaintiff,  resulted  from 
one  of  the  risks  ordinarily  Incident  to  the 
business  In  which  be  was  engaged,  you  will 
find  for  the  defendant;  or  If  you  believe 
from  tbe  evidence  that  the  box  was  de- 
fectively constructed,  and  was  not  reason- 
ably safe  to  enable  plaintiff  to  discharge  the 
duties  of  his  employment  with  reasonable 
degree  of  safety,  but  you  further  believe 
from  tbe  evidence  that  the  defects,  if  any. 
In  the  construction  of  said  box,  the  position 
of  the  lid  when  opened,  and  the  danger  to 
l>e  expected  from  the  faUlng  of  the  lid  of 
said  box,  were  as  open  to  tbe  observation 
of  plaintiff  as  they  were  to  the  defendant; 
or  If  you  beUeve  from  the  evidence  that  tbe 
plaintiff,  in  the  discbarge  of  his  duties  as 
tool  inspector,  In  opening  tbe  Ud  of  the  box 
and  making  the  inspection  of  the  tools  there- 
in, failed  to  exercise  such  degree  of  care  as 
an  ordinarily  prudent  person  would  have  ex- 
ercised under  the  same  or  similar  circum- 
stances, and  thereby  caused  or  contributed 
to  cause  his  Injuries,  if  any,— you  will  find 
for  the  defendant"  The  particular  parts  of 
the  charge  complained  of  are  tbose  where 
the  court  told  the  jury  that  the  company 
would  not  be  liable  if  the  defects  were  as 
open  to  tbe  observation  of  the  employe  as 
to  tbe  company.  It  is  contended  that  the 
language  used  by  tbe  court  was  calculated 
to  lead  the  jury  to  beUeve  that  it  was  the 
duty  of  appellant  to  have  Inspected  the  box 
to  ascertain  that  it  was  free  from  defects, 
otherwise  he  assumed  the  risk,  and  cotdd 
not  recover  for  Injuries  resulting  from  de- 
fects that  he  could  by  ordinary  care  have 
discovered.  It  is  also  contended  that  a 
knowledge  of  tbe  defect  does  not  necessarily 
carry  with  it  a  knowledge  of  the  danger; 
that  a  servant  may  have  knowledge  of  a  de- 
fect, or  is  charged  with  knowledge  of  it  be- 
cause obvious,  but  if  Ignorant  of  the  dan- 
ger bicident  to  and  attending  the  defect  be 
Is  not  precluded  from  recovering  damages 
incurred  by  reason  of  such  defect  In  the 
case  of  Railway  Co.  v.  French,  86  Tex.  96, 
23  S.  W.  642,  the  negligence  charged  was 
that  the  foreman,  Collins,  placed  a  heavy 
piece  of  timber  on  the  ground,  and  caused  a 
ditch  to  be  dug  too  close  to  It  from  which 
cause  the  dirt  caved,  and  caused  the  timber 
to  faU  on  plaintiff.    The  court  held  It  was  er- 
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ror  to  refuse  a  charge  asked  b7  defendant 
as  follows:  "If  the  danger  to  be  expected 
from  the  caring  of  the  bank  was  as  open  to 
the  obserration  of  tYench  as  It  was  to  the 
foreman,  Collins,  then  plaintiff  cannot  re- 
cover, because  In  such  case  French  assumed 
the  risk  of  being  injured  by  the  caving  of 
the  bank."  The  court  quotes  with  approval 
from  Railway  Co.  v.  Lempe,  59  Tex.  22,  as 
follows:  "Where  the  servant  has  equal 
knowledge  with  the  master  of  the  danger  in> 
cldent  to  the  work,  he  takes  the  risk  on  him- 
self if  he  goes  on  with  it;"  and  further  on  in 
the  discussion  the  court  says  that  French 
"was  bound  to  take  notice  of  the  operation 
of  the  ordinary  laws  of  nature  that  brought 
about  the  result."  The  charge  here  com- 
plained of  was  not,  In  our  opinion,  calculat- 
ed to  impress  the  Jury  with  the  idea  that  it 
was  the  duty  of  plaintiff  to  make  an  inspec- 
tion of  the  box  for  defects.  While  the 
charge  might  not  be  proper  under  some  cir- 
cumstances, we  think,  under  the  facts  of  this 
case,  the  charge  was  not  error.  There  was 
no  complication  In  the  construction  of  the 
box.  There  was  no  secret  or  bidden  defect 
that  was  not  open  to  observation.  The  only 
defect  claimed  was  that  the  tender  would 
prevent  the  box  lid  from  going  far  enough 
back  when  open  to  keep  it  from  falling.  The 
testimony  of  plaintiff  shows  that  be  saw  and 
observed  the  extent  to  which  the  lid  could 
be  pushed  back,  and  that,  when  pushed 
back  to  the  tender.  It  was  about  straight. 
Its  position  was  as  open  to  him  as  it  could 
have  been  to  the  defendant  Common  intel- 
ligeuce  and  observation  teach  that  a  box  lid 
In  that  position  is  liable  to  fall.  Such  is  the 
operation  of  the  laws  of  nature,  of  which 
plaintiff  Is  bound  to  take  notice. 

The  appellant  complains  of  the  action  of 
the  court  in  refusing  to  give  a  special  charge 
to  the  effect  that  the  law  did  not  require 
plaintiff  to  inspect  the  appliances  furnished 
him  before  using  same.  The  court,  in  its 
main  charge,  Instructed  the  Jury  as  to  the 
duty  of  the  railway  company  to  furnish  safe 
appliances,  and  that  plaintiff  had  the  right  to 
assume  that  such  duty  had  been  complied 
with.  This  was  sufficient  under  the  circum- 
stances, aud  the  court  did  not  err  In  refusing 
the  said  requested  charge. 

There  was  no  error  in  the  court  refusing  to 
give  appellant's  requested  charge  relating  to 
the  company's  duty  to  warn  appellee  of  the 
dan$;er  incident  to  the  work  assigned,  be- 
cause, in  our  opinion,  such  a  charge  was  not 
called  for  by  the  facts  of  this  case. 

Other  assignments  of  error  are  urged 
against  the  charge  of  the  court,  but  we 
think  the  law  was  fairly  presented  to  the 
Jury,  and  such  assignments  are  overruled. 

Soon  after  the  injury,  plaintiff,  for  a  valua- 
ble consideration,  executed  a  release  to  the 
company  for  certain  injuries  sustained,  to 
wit,  lutocking  out  two  Upper  teeth  and  cut- 
ting bia  Up.    This  release  was  offered  in  evi- 


dence by  appellee.  PlaiutiS  offered  to  testify 
that  at  the  time  he  executed  the  release  he 
did  not  understand  that  he  was  Injured  other 
than  as  specified  in  said  release,  and  none 
other  was  considered  by  the  parties,  and  was 
not  Intended  to  be  Included  in  said  release. 
Upon  objection  this  testimony  was  not  ad- 
mitted, and  the  action  of  the  court  In  exclud- 
ing same  is  assigned  as  error.  There  was 
no  error  in  excluding  this  evidence.  There 
was  no  ambiguity  about  the  contents  of  the 
release.  It  specified  certain  injuries,  and 
was  sufficiently  explicit  to  show  the  inten- 
tion of  the  parties.  The  court  admitted  tes- 
timony as  to  the  injuries  that  developed  aft- 
er the  release  was  signed,  and  not  then 
known,  and  instructed  the  Jury  that  such  In- 
juries might  be  considered  in  estimating  the 
damages  in  the  event  they  found  for  the 
plaintiff.  Besides,  plaintiff's  counsel  stated 
to  the  court  "that,  in  view  of  the  release  hi- 
troduced  in  evidence,  they  would  make  no 
claim  on  this  trial  for  the  injuries  to  plahi- 
tlff's  lips  aud  to  his  teeth."  Under  these 
conditions  we  are  unable  to  see  that  any  in- 
Jury  resulted  to  plaintiff,  If,  in  any  event, 
said  testimony  was  admissible. 

One  of  the  grounds  urged  for  a  reversal  Is 
the  alleged  misconduct  of  the  Jury  after  re- 
tiring to  consider  of  their  verdict.  This 
ground  was  presented  In  the  motion  for  a 
new  ti-ial,  and  supported  by  the  affidavits  of 
a  deputy  sheriff,  a  bailiff,  and  one  of  the  Ju- 
rors. Blalock,  the  deputy  sheriff,  swore,  in 
substance,  that  be  was  In  attendance  on  said 
court;  that  while  the  Jury  were  considering 
their  verdict  one  of  the  Jurors  opened  the 
door,  aud  requested  him  to  furnish  them 
with  a  rule  with  which  to  mark  some  meas- 
urements; that  he  obtained  a  strip  of  lum- 
ber, and  tendered  It  to  said  Jury,  but  was  in- 
formed that  they  did  not  need  it,  as  they 
had  already  obtained  a  rule;  that  while  the 
Juror  was  talking  to  him  the  door  of  the 
Jury  room  was  open,  and  he  saw  one  of  the 
Jiurors  have  in  his  possession  in  said  room  a 
piece  of  plank  about  2  feet  or '2^  feet  long 
and  about  14  inches  wide,  which  looked  like 
a  back  of  a  picture  frame;  that  same  was 
a  light  piece  of  timber.  One  of  the  Jurors 
remarked,  referring  to  said  plank,  "that  will 
do."  Sale,  who  was  bailiff  for  the  grand 
Jury,  swore  that  while  the  Jury  in  this  case 
were  deliberating  on  the  verdict  one  of  the 
Jurors  opened  the  door  and  called  for  a  depu- 
ty sheriff.  He  answered  the  call,  and  was 
informed  that  a  rule  was  desired,  with 
which  to  make  some  measurements.  He  pro- 
cured one,  and  gave  It  to  the  Jury.  After 
the  verdict  was  returned,  be  went  into  the 
Jury  room,  got  the  rule,  and  returned  it  to 
the  place  where  he  had  obtained  it  Dodson, 
one  of  the  Jurors,  swore:  "That  after  the 
Jury  had  received  the  charge  of  the  court, 
and  while  they  were  deliberating  on  their 
verdict,  they  stood  at  first  eight  for  the 
plaintiff  and  four  for  the  defendant    That 
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durioK  their  ddlberation  tbe7  procured  a 
role  about  18  Inches  long,  that  was  furnish- 
ed to  them  at  their  request  by  Deputy  Sher- 
iff Sale.  That  they  also  procured  a  box  lid. 
which  was  about  18  inches  wide,  with  which 
they  made  some  experiments  In  the  Jury 
room,  In  order  to  demonstrate  whether  or  not 
plaintiff  could  have,  been  struck  on  the  head 
as  he  claimed  to  have  been.  That,  after 
making  such  experiments,  six  of  the  Jurors 
who  had  theretofore  been  for  plaintiff  voted 
In  faror  of  finding  a  verdict  for  defendant 
That  this  affiant  was  stlU  unsatisfied,  but, 
after  seeing  a  similar  box  in  the  Cotton  Belt 
yards  In  the  city  of  Sherman  as  be  came 
from  home  to  town,  and  after  inspecting 
same,  consented  to  render  a  verdict  in  favor 
of  defendant  and  the  verdict  was  thus  ren- 
dered. But  he  further  says  that  seeing  said 
box  and  inspecting  same  did  not  cause  him 
to  consent  to  the  verdict"  It  seems  to  be 
the  settled  rule  In  this  state  that  the  affida- 
vits of  Jurors  wlU  not  be  heard  to  Impeach 
theb:  verdict  except  In  extreme  cases;  and 
this  case,  in  our  opinion,  is  not  within  the 
exception.  Mason  v.  Russel's  Heirs,  1  Tex. 
721;  Boetge  r.  Landa,  22  Tex.  106;  Johnson 
V.  State,  27  Tex.  758;  Brennan  v  State,  33 
Tex.  266;  Davis  v.  State,  43  Tex.  189.  BUm- 
Inatlng  the  affidavit  of  Juror  Dodson,  the  af- 
fidavits of  Blalock  and  Sale  do  not  show 
such  misconduct  as  required  a  reversal  of 
the  Judgment 

There  are  oth»  errors  assigned,  but  none 
show  material  error,  and  the  Judgment  is 
afUrmed.    Affirmed. 


OROUGH  et  aL  v.  POSEY  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Jaly  4, 

1902.) 

TRKSPASa  TO  TRY  TITLB-8CHOOI<  DISTRICTS- 
LAND  OP  DISTRICT— CONVBYANCE-JUDICIAIj 
CONSENT— NBCBSSITT  —  PLEADING  —  PLAIN- 
TIFF'S CAPACITY  TO  SUB— MODS  OF  OBJEC- 
TION. 

1.  Au  objection  that  certain  school  trustees 
had  not  legal  capacitv  to  sue  to  recover  land 
could  only  be  raised  oy  a  sworn  plea  denying 
such  authority. 

2.  Sayles'  Ann.  Civ.  St.  art  3090,  provides 
that  the  trustees  of  any  school  district,  on  the 
order  of  the  commissioners'  court,  may  sell  any 
property  of  said  school  district,  and  apply  the 
proceeds  to  the  purchase  of  necessary  grounds 
or  buildings,  or  place  the  same  to  the  credit  of 
the  school  fnnd,  etc.  Held,  that  where  school 
trustees  attempted  to  convey  land  beioneinK 
to  the  district  and  previously  used  for  school 
purposes,  without  an  order  ot  the  commission- 
ers' court,  the  attempted  sale  conveyed  no  title. 

Appeal  from  district  court  Johnson  conn- 
ty;  W.  Polndexter,  Judge. 

Action  by  J.  B.  Posey  and  others  against 
Joe  Crouch  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.     Affirmed. 

F.  A.  Arnold  and  Goldsmith  &  Walker,  for 
appellants.  L.  B.  Davis  and  Andrew  King, 
for  appellees. 


'  Rebearins  denied  October  18.  IMS. 


BOOKIIOUT,  J.    This  la  an  action  ot  tres- 
pass to  try  title  instituted  by  the  appellees, 
J.  R.  Posey  et  aL,  who  sue  as  trustees  of 
the  public  free  schools  ot  the  city  of  Alva- 
rado,  against  Joe  Crouch  and  S.  P.  Coffman, 
for  the  title  and  possession  of  lots  16,  16, 
and  17,  in  block  No.  10,  of  the  Missouri  Pa- 
cific addition  to  the  city  of  Alvarado.    Joe 
Crouch,   the  landlord  ot  Coffman  and  the 
owner  of  the  land,  made  his  warrantors,  W. 
L.  Combs,  W.  A.  Turpen,  and  J.  W.  Richard- 
son, parties^    The  case  was  tried  before  the 
court,  and  Judgment  rendered  in  favor  of  the 
appellees  and  against  Joe  Crouch  and  S.  P. 
'  ■  Coffman  for  the  title  and  possession  of  the 
j  property  in  controversy,  and  in  favor  of  Joe 
!  Crouch  against  W.  L.  Combs,  W.  A.  Turpen, 
and  J.  W.  Richardson  on  their  warranty  of 
I  title  tor  |125  and  costs  of  suit    All  the  de- 
j  tendants,  ^cept  Coffman,  appeal  from  that 
i  portion  of  the  Judgment  in  favor  ot  the  ap- 
'  pellees  tor  the  title  and  possession  ot  the 
land.     The  trial  court  filed  the  following 
'  conclnslons  of  fact  and  law: 

"(1)  I  find  that  the  town  of  Alvarado,  slt- 
I  nated  in  Johnson  county,  Texas,  was  duly  ln~ 
corporated  In  1S7S,  under  the  general  laws 
of  the  state  of  Texas,  and  that  after  the  said 
town  was  incorporated  the  same  was  divided 
into  school  districts;  the  north  part  was  In 
district  No.  13,  Including  the  north  part  ot 
the  town  and  territory  in  the  country,  sup- 
posed to  be  about  three  miles  square,  all 
told;  the  south  part  ot  the  town  including 
territory  in  the  country  something  like  the 
size  of  No.  13;  and  that  while  the  south  part 
ot  the  town  was  in  district  No.  14,  the  trus- 
tees of  No.  14  purchased  the  three  lots  de- 
scribed in  plaintiffs'  petition  on  which  they 
erected  two  buildings;  one  they  used  to  teach 
the  literary  school  in,  the  other  was  used  for 
music  room.  The  said  lots  were  purchased 
and  buildings  erected  with  private  and  public 
funds,  the  larger  portion  with  public  funds, 
and  the  larger  portion  of  the  private  funds 
was  raised  from  [jarties  llvhig  within  the  cor- 
porate limits  of  the  town  of  Alvarado.  The 
public  funds  were  raised  in  this  way:  The 
trustees  would  make  a  contract  with  their 
teacher  for  so  much  per  month,  with  the  un- 
derstanding that  $20.00  ot  said  amount  ot 
each  mouth's  salary  was  to  remain  in  the 
hands  of  the  trustees,  and  to  be  applied  to  the 
debt  dne  for  said  lots  and  buildings,  and 
which  was  so  applied. 

"(2)  1  find  that  in  1894  the  town  of  Alvara- 
do took  steps  to  create  itself  into  an  independ- 
ent school  disU'ict  for  the  purpose  ot  taking 
charge  of  the  public  schools  within  Its  cor- 
porate limits.  I  find  that  at  the  June,  1894, 
meeting  of  the  city  council  of  the  town  ot 
Alvarado  that  their  minutes  show  that  there 
was  a  petition  presented  to  said  council  of 
115  citizens  of  said  town  requesting  the  coun- 
cil to  order  an  election  to  determine  whether 
or  not  the  city  should  assume  control  of  the 
public  schools.  The  petition  was  referred  to 
a  committee  of  the  council  composed-  of  J.  Ri 
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Posey,  M.  V.  Bain,  W.  C.  Wright,  and  the 
mayor,  James  Wrlgley,  and  at  the  July  meet- 
ing, 1894,  the  mayor  reported  to  the  council 
that  he  had  ordered  an  election  on  said  peti- 
tion to  be  held  July  17,  1894,  and  the  council 
met  on  the  19th  day  of  July,  1891,  and  can- 
vassed the  vote,  and  declared  the  result  as  fol- 
lows, and  that  there  was  197  for  taking  con- 
trol and  107  against  It,  and  for  control  by 
council  176,  by  trustees  2.  No  one  voted  In 
this  election  except  those  living  within  the  cor- 
porate limits.  The  result  of  the  election  was 
declared  In  favor  of  the  town  of  Alvarado 
taking  charge  of  the  schools,  and  that  the 
same  should  be  controlled  by  the  city  council, 
and  that  said  town.  In  July,  1894,  had  1,900 
inhabitants.  It  Is  shown  by  the  present  city 
secretary  that  the  original  petition  could  not 
be  found  among  the  papers  of  the  city  of 
Alvarado  which  he  had  charge  of;  that  it 
was  his  business  to  take  care  of  all  papers 
which  belonged  to  the  city;  that  be  made  an 
examination  of  all  the  papers  in  the  safe  and 
a  lot  of  papers  in  boxes,  and  after  diligent 
search  he  failed  to  find  same,  and  that  the 
mayor,  Wrlgley,  who  was  mayor  In  July, 
1894,  was  dead.  It  is  also  shown  by  Andrew 
King  that  he  was  city  attorney  in  June  and 
July,  1894,  and  that  he  saw  the  said  petition, 
but  could  not  say  now  who  or  how  many 
names  was  on  the  petition,  but  that  it  was  a 
lengthy  petition. 

"(3)  It  appears  upon  the  minutes  of  the  city 
council  of  the  city  of  Alvarado  that  at  its 
meeting  in  July  8,  1895,  they  appointed  the 
following  named  persons  trustees  of  the  pub- 
lic free  schools  of  the  town  of  Alvarado: 
John  Duke,  D.  F.  Sansom,  Will  Mayfleld,  B. 
6.  Prestrldge,  I.  A.  Patton,  and  Thomas  C!ot- 
ter. 

"(4)  I  find  that  at  the  meeting  of  the  dty 
council  of  the  city  of  Alvarado,  May  7,  1900, 
the  mayor  reported  that  he  bad  ordered  an 
election  on  the  petition  of  78  qualified  voters 
of  the  town  of  Alvarado  to  decide  whether 
trustees  should  be  elected  by  the  qualified  vot- 
ers of  the  town  of  Alvarado,  or  be  appointed 
by  the  city  council,  and  that  said  election 
should  take  place  on  May  23,  1900;  and  at  a 
called  meeting  of  said  city  council  held  May 
24,  1900,  J.  L.  Collins,  as  the  presiding  of- 
ficer of  the  election  held  May  23,  1900,  turn- 
ed over  to  the  council  the  returns  of  said  elec- 
tion, and  a  committee  was  appointed  to  can- 
vass said  returns,  which  committee  reported 
showing  that  172  votes  were  east  at  said  elec- 
tion, 106  votes  cast  for  election  of  the  trus- 
tees, and  68  votes  against  election  of  trustees; 
and  it  was  further  shown  that  the  city  coun- 
cil ordered  an  election  of  trustees  to  be  held 
June  5,  1900,  and  in  connection  therewith  It 
was  shown  by  the  secretary  of  the  city  of 
Alvarado  that  he  was  secretary  in  June,  1900, 
of  the  city  of  Alvarado,  and  that  he  failed 
and  neglected  to  record  in  the  minute  book 
of  the  town  of  Alvarado  the  return  and  re- 
sult of  the  election  of  trustees  of  public  free 
srhools  held  on  June  5,  1900,  that  he  made  a 


memorandum  of  same  on  a  sheet  ot  paper 
which  he  then  had  before  him,  which  showed 
that  the  returns  of  said  election  was  made  to 
the  city  council,  and  that  the  same  was  can- 
vassed, and  that  the  following  named  parties 
were  elected  trustees,  to  wit,  J.  B.  Poeey, 
John  Ezell,  Will  Mayfleld,  C.  A.  Shultz,  B.  G. 
Prestrldge,  L.  F.  Evans,  and  J.  D.  Griffin,  and 
the  said  parties  were  acting  as  tmstees  April 
18,  1901. 

"(5)  I  further  find  that  the  said  lots  de- 
scribed in  plaintiffs'  petition  at  the  time  of 
their  purchase  were  within  the  corporate  lim- 
its of  the  town  of  Alvarado,  and  have  been 
I  ever  since,  and  that  after  the  city  of  Alvarado 
!  took  charge  of  the  public  schools  within  her 
I  corporate  limits  by  the  consent  of  the  dty 
i  council  that  portion  of  district  No.  14,  lying 
I  without  the  corporate  limits  of  the  city  of 
I  Alvarado,  was  permitted  to  use  the  said  school 
property  situated  In  the  south  part  of  Alva- 
rado, during  the  fall  of  1894,  In  which  to  teach 
a  public  school,  and  that  the  said  trustees  of 
said  district  No.  14  have  not  used  said  prop- 
erty since,  nor  attempted  to  use  it  prior  to 
their  sale  to  Crouch,  and  that  the  council  of 
the  city  of  Alvarado  had  one  of  the  public 
schools  of  Alvarado  taught  in  said  bouse  for 
two  years  thereafter,  and  that  the  said  city 
of  Alvarado  owned  other  school  property  In 
the  north  part  of  the  town  known  as  the  'Col- 
lege Building,'  and  that  they  made  an  addi- 
tion to  said  college  property  In  1897,  and  that 
they  took  furniture  in  the  house  in  the  south 
part  of  Alvarado  and  moved  it  to  the  new 
building,  and  that  the  said  building  In  the 
south  part  of  Alvarado  has  not  been  In  actual 
use  as  a  public  free  school  of  the  city  of 
Alvarado  since  1807,  and  it  has  not  been 
used  for  any  other  purpose  by  the  dty,  but 
that  It  was  the  Intention  of  the  trustees  in 
the  latter  part  of  1900,  about  the  time  the 
defendant  took  charge  of  said  property,  to 
again  take  actual  possession  of  said  proper- 
ty, and  use  it  for  school  purposes,  but  were 
prevented  in  doing  so  by  defendant  taking 
charge  of  same.  I  further  find  that  it  was 
never  the  intention  of  the  trustees  to  abandon 
the  possession  of  said  property,  as  school 
property  or  otherwise. 

"(6)  I  further  find  that  the  dty  of  Alvarado 
has  from  the  date  of  her  election.  In  18M, 
had  the  exduslve  control  and  management  of 
her  public  free  schools  within  her  corporate 
limits,  either  by  her  city  coimdl,  or  through 
her  trustees  appointed  by  said  dty  conndl, 
or  trustees  elected  by  the  qualified  voters  of 
said  city  at  public  elections  held  for  that  pur- 
pose from  said  date  up  to  the  present  time. 

"(7)  I  further  find  that  on  the  IStb  day 
of  April,  1001,  J.  W.  Starks,  mayor  of  the 
city  of  Alvarado,  made  a  deed  to  the  prop- 
erty described  in  plaintiffs'  petition  as  mayor 
of  the  said  city  of  Alvarado  to  the  plaintifl's, 
as  trustees  of  the  public  free  schools  of  the 
city  of  Alvarado,  to  the  property  in  contro- 
versy, which  deed  was  made  In  accordance 
with  the  resolutions  passed  by  the  dty  council 
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of  the  dty  of  Alvarado,  AiwD  17,  1901,  di- 
recting said  mayor  to  convey  said  property 
to  said  tmstees  for  tbe  benefit  of  said  public 
schools  of  the  dty  of  Alvarado. 

"(8)  It  was  shcvra  by  an  order  of  the  com- 
missioners' court  of  Johnson  county,  Texas, 
dated  the  24th  day  of  March,  1889,  in  which 
the  boundaries  of  district  No.  14  were  de- 
fined, which  definition  of  said  boundaries  did 
not  Include  any  of  the  territory  within  the 
corporate  limits  of  the  city  of  Alvarado,  and 
did  not  Include  within  its  boundaries  the  prop- 
erty described  in  plaintiffs'  petition. 

"(9)  I  find  that  the  defendant  Joe  Crouch 
claims  the  property  in  controversy  by  vlrtne 
of  a  deed  made  to  him  by  W.  L.  Combs,  W. 
A.  Turpen,  and  G.  F.  Shattuclf,  trustees  of 
school  district  No.  14,  in  Johnson  county,  state 
of  Texas,  in  consideration  of  $125  in  cash 
paid  by  the  defendant  Joe  Crouch,  and  de- 
scribed the  property  substantially  as  it  is 
described  in  the  plaintiffs'  petition,  and  closed 
with  the  following  clause:  To  have  and  to 
hold  tbe  above-described  premises,  together 
with  all  and  singular  the  rights  and  appurte- 
nances thereto  in  anywise  belonging,  unto  the 
said  Joe  Crouch,  grantee  herein,  and  his  heirs 
and  assigns,  forever;  and  we  do  hereby  bind 
ourselves,  our  successors  in  office  and  assigns, 
to  warrant  and  forever  defend  all  and  singu- 
lar the  said  premises  unto  the  said  Joe 
Crouch,  and  unto  his  heirs  and  assigns,  against 
every  person  whomsoever  lawfully  claiming 
or  to  claim  tbe  same  or  any  part  thereof.' 
Said  deed  is  dated  the  14th  day  of  November, 
1900,  and  acknowledged  before  W.  E.  Knox, 
a  notary  public,  and  filed  for  record  on  the 
29th  day  of  April,  1901,  by  the  county  clerk 
of  Johnson  county,  Tex.  I  find  that  said  de- 
fendant .Toe  Crouch  did  pay  to  the  grantors 
named  in  said  deed  $125  in  cash.  I  also  find 
that  said  Crouch  took  possession  of  said  prop- 
erty soon  after  he  purchased  same  by  his  ten- 
ant, S.  P.  Coffman,  and  remained  In  posses- 
sion of  same  up  to  this  time. 

"I  conclude,  as  a  matter  of  law,  that  the 
defendant  Joe  Crouch  took  no  title  by  his 
deed  from  Combs  and  others,  as  they  had  no 
power  to  sell  as  trustees  except  by  order  of 
the  commissioners'  court  of  Johnson  county, 
Texas,  and  no  such  order  was  shown. 

"(2)  I  conclude,  as  a  matter  of  law,  tibat 
■wbea  tbe  town  of  Alvarado  took  charge  of 
the  public  free  schools  within  its  corporate 
limits.  In  1894,  all  free  school  property  of  the 
kind  and  character  of  this  in  controversy, 
situated  within  the  corporate  limits  of  the 
town  of  Alvarado,  passed  to  and  vested  In  the 
said  town  for  tbe  use  and  benefit  of  the  pub- 
lic free  schools  within  its  corporate  limits, 
and  the  control  of  same  belonged  to  the  city 
council  or  the  trustees  of  the  public  free 
schools  within  its  corporate  limits  appointed 
by  said  council,  or  the  trustees  who  were 
elected  at  public  elections  held  by  the  quali- 
fied voters  of  said  town;  which  elections  were 
ordered  by  the  city  council  of  said  town. 

"(3)  I  conclude,  aa  a  matter  of  law,  that 


If  said  property  did  not  vest  In  the  town 
of  Alvarado  for  school  puiposes  when  said 
town  took  charge  of  the  public  free  schools 
within  its  city  limits  in  1894,  the  said  town 
did  receive  actual  possession  of  said  property 
from  and  through  the  trustees  of  school  dis- 
trict No.  14,  and  that  said  town  did  not  part 
with  such  possession,  and  that  the  plaintiffs 
herein,  as  such  trustees  of  the  public  free 
schools  of  the  town  of  Alvarado,  whether  they 
were  de  Jure  or  de  facto,  had  a  right  to  re- 
cover the  possession  of  said  property  from  the 
defendant  Joe  Crouch  and  his  tenant,  Coff- 
man, by  reason  of  tbe  prior  possession  being 
In  the  said  city  of  Alvarado. 

"(4)  I  conclude,  as  a  matter  of  law,  that 
defendant  Crouch  Is  entitled  to  recover  on  his 
warranty,  of  Combs  and  others,  $125. 

"Wm.  Polndexter,  Judge." 

We  adopt  the  above  conclusions  of  law  and 
fact 

Opinion. 

1.  Complaint  la  made  In  the  first  assign- 
ment of  error  that  the  court  erred  In  ren- 
dering Judgment  for  plaintiffs  "because  the 
evidence  fails  to  show  legal  capacity  In  plain- 
tiffs to  Institute  and  maintain  this  suit  to 
recover  the  title  or  possession  of  said  prop- 
erty; the  said  evidence  showing,  by  a  pre- 
ponderance thereof,  that  tbe  plaintiffs  are  not 
tbe  duly  elected  and  qualified  trustees  of  the 
public  free  schools  of  the  dty  of  Alvarado, 
and  that  they  are  not  entitled,  in  that  ca- 
pacity or  any  other,  to  recover  the  title  or 
possession  of  the  propOTty  in  controversy,  and 
Judgment  should  have  been  rendered  for  de- 
fendants." The  petition  alleged  that  the  plain- 
tiffs had  been  duly  elected  trustees  of  said 
schools  by  the  qualified  voters  of  said  town 
of  Alvarado  at  a  regular  election  held  for 
said  purpose,  and  that  plaintiffs  have  duly 
qualified  as  required  by  law,  and  are  acting 
as  trustees  of  said  public  schools,  and  are 
a  corporate  body,  under  the  school  law  of  the 
state,  etc.  The  defendants  did  not  file  a  plea 
denying  the  legal  capacity  of  plaintiffs  to  sue, 
or  setting  up  that  plaintiffs  were  not  entitled 
to  recover  in  the  capacity  In  which  they  sue. 
Tbe  appellants  seek  to  raise  the  question  un- 
der their  plea  of  not  guilty.  It  has  been  held 
that  these  questions-  can  only  be  raised  by 
a  sworn  plea  denying  the  authority  of  the 
plaintiffs  to  prosecute  the  suit.  Sayles'  Ann. 
Civ.  St  art.  1265,  subds.  2,  8;  Dignowltty 
V.  Coleman,  77  Tex.  99,  13  S.  W.  857;  Calla- 
han V.  Hendrlx,  79  Tex.  499,  15  S.  W.  693. 
We  are  of  opinion  that  the  first  assignment 
is  without  merit  for  the  reason  above  stated, 
and  the  additional  reason  that  the  evidence 
was  sufficient  to  show  that  plaintiffs  were  the 
tmstees  as  alleged,  and  were  authorized  to 
maintain  the  suit. 

2.  After  the  dty  of  Alvarado  elected  to 
take  charge  of  its  public  schools,  it  authorized 
tbe  trustees  of  district  No.  14  to  use  tbe 
property  to  have  the  public  school  for  that 
district  taught  in  the  house.    It  was  so  taught 
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until  1894,  at  which  time  the  city  of  Alvarado 
and  the  trustees  of  Its  public  schools  resumed 
possession  of  the  property,  and  a  public  school 
for  the  city  of  Alvarado  was  taught  therein 
for  two  years.  The  property  was  never  aban- 
doned by  the  city  of  Alyarado  or  the  trustees 
of  its  public  schools.  The  trial  court  cor- 
rectly held  that  no  title  passed  by  the  deed 
from  the  trustees  of  district  No.  14  to  defend- 
ant Crouch  for  the  reason,  among  others, 
that  said  sale  was  not  made  upon  an  order 
of  the  commisslonerB'  court.  Sayles'  Ann.  Civ. 
St  art  3900.  Crouch  was  In  possession  of 
the  property  wlthont  title,  and  Is  In  the  posi- 
tion of  a  naked  trespasser.  The  possession  of 
the  city  of  Alvarado  and  the  trustees  of  Its 
public  schools  was  prior  to  that  of  Crouch, 
and  such  prior  possession  was  sufficient  to 
authorize  a  recovery  by  plalntifTs  against  a 
person  In  possession  without  title.  Watklns 
V.  Smith,  91  Tex.  689,  45  S.  W.  560;  Keys  v. 
Mason,  44  Tex.  140. 
The  Judgment  Is  affirmed. 


(lARUOLIi  T.  MISSOURI,  K.  &  T.  RY.  CO. 

OF  TEXAS. 

(Court  of  CItII  Appeals  of  Texas.    June  21, 

1902.) 

RELBASB-CONSIDBRATION. 

1.  A  servant,  after  beiug  iujured,  returned  to 
his  work,  and  a  few  days  later  executed  a  re- 
lease of  claim  for  damages,  in  consideration  of 
the  muster's  agreement  to  employ  him  for  such 
time  only  as  might  be  satisfactory  to  the  mas- 
ter, he  knowing  of  the  master's  rule  not  to  keep 
in  its  employ  one  injured  in  its  service  unless 
he  execute  a  release.  He  worked  for  a  month 
longer,  receiving  pay  therefor,  and  then  left 
voluntarily.  Beld  that,  though  the  agreement 
to  give  employment  for  an  indefinite  time  was 
no  consideration  for  the  release,  yet  the  em- 
ployment given  after  the  release  was  under 
the  contract  of  employment  evidenced  thereby, 
and  was  a  sufficient  consideration  for  the  re- 
lease. 

Appeal  from  district  court.  Hill  county; 
W.  Polndexter,  Judge. 

Action  by  J.  T.  Carroll  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

Wear,  Morrow  &  Smlthdeal,  for  appellant 
T.  S.  Miller  and  Ramsey  &  Odell,  for  appel- 
lee. 

TEMPLETON,  J.  Carroll  sued  the  railway 
company  to  recover  damages  on  account  of 
injuries  sustained  by  him  while  employed  In 
the  service  of  the  company  as  brakeman. 
The  defendant  pleaded  a  release,  which  reeds 
thus:  "The  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  Whereas,  on  or 
prior  to  the  4th  day  of  October,  1900,  I,  the 
undersigned,  J.  T.  Carroll,  of  Hlllsboro,  Tex- 
as, was  an  employ^  of  the  Missouri,  Kansas 
&  Texas  Railway  Company  of  Texas,  and  as 
such  employe  was  engaged  as  freight  brake- 
man:   and  whereas,  on  or  about  the  4th  day 


of  October,  1900,  as  aforesaid.  I,  the  under- 
signed, received  certain  Injuries  whilst  In  the 
service  of  said  company  at  or  near  West 
Texas,  as  follows,  had  head,  arm,  back,  and 
knee  bruised  by  striking  telegraph  pole  while 
hanging  on  side  of  car,  for  which  such  in- 
juries, and  damages  resulting  to  me  there- 
from, I  claim  to  have  a  demand  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas;  and  whereas,  said  claim  and  de- 
mand has  been  compromised  and  adjusted 
by  and  between  myself  and  said  company: 
Now,  therefore,  in  consideration  of  the  em- 
ployment by  said  company  for  such  time 
only  as  may  be  satisfactory  to  said  company, 
I  do  hereby  acknowledge  full  settlement  pay- 
ment, and  satisfaction  of  all  claims  and  de- 
mands against  the  company  for  Injuries  and 
damage  aforesaid,  and  do  hereby  fully  re- 
lease and  discharge  said  company  from  any 
and  all  claims  of  whatever  kind  ai\.d  charac- 
ter I  may  have  on  account  of  or  arising  from 
said  injuries.  Witness  my  hand  this  15th 
day  of  October,  1900.  J.  T.  CarrolL  Wit- 
nesses: W.N.King.  LlC.  Alien."  The  plain- 
tiff pleaded  in  avoidance  of  said  release  that 
it  was  wlthont  consideration.  The  trial 
Judge  held  that  a  consideration  was  shown, 
and  Instructed  a  verdict  for  the  defendant 

The  consideration  stated  in  the  release  is 
an  agreement  on  the  part  of  appellee  to  give 
employment  to  appellant  "for  such  time  only 
as  may  be  satisfactory  to  said  company." 
The  written  contract  does  not  fix  the  term  of 
employment  and  the  option  to  fix  the  term 
was  not  given  to  appellant  but  was  reserved 
by  appellee.  Where  the  term  of  employment 
Is  thus  left  Indefinite,  either  party  may  put 
an  end  to  it  at  will,  and  without  cause.  Rail- 
way Co.  v.  Scott,  72  Tex.  70,  10  8.  W.  99,  13 
Am.  St.  Rep.  758;  Railroad  Co.  v.  Morris 
(recently  decided  by  this  court  and  not  yet 
officially  reported)  80  S.  W.  102;  Railroad 
Co.  V.  Wlnton  (Tex.  Civ.  App.)  26  S.  W.  770; 
Railroad  Co.  v.  Wilson  (Tex.  Civ.  App.)  24  8. 
W.  68&  See,  also.  Machine  Co.  v.  Smith 
(Mich.)  15  N.  W.  906,  45  Am.  Rep.  67;  Manu- 
facturing Co.  V.  Ellis  (Mich.)  35  N.  W.  841; 
Singerly  v.  Thayer  (Pa.)  2  Atl.  230,  86  Am. 
Rep.  207.  Appellant  did  not  by  the  condi- 
tional promise  of  employment,  acquire  any 
valuable  or  enforceable  right  and  the  re- 
lease, on  its  face,  shows  no  such  considera- 
tion as  would  be  sufficient  to  bar  a  recovery 
herein. 

Appellant  was  Injured  on  October  6,  lOOa 
He  returned  to  work  about  ten  days  later. 
After  he  had  been  at  work  three  or  four 
days,  the  release  above  mentioned  was  pre- 
sented to  and  was  signed  by  him.  He  con- 
tinued to  work  for  about  a  month,  when  he 
voluntarily  reslgrned.  It  was  a  rule  of  ap- 
pellee not  to  keep  any  one  in  its  employ  who 
had  been  injured  in  Its  service  unless  he 
would  release  his  claim  for  damages,  and  ap- 
pellant was  acquainted  with  the  rule.  We 
think  it  must  be  held  that  the  work  done  by 
appellant  after  the  release  \^  executed  was 
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done  nnder  the  contract  of  employment  evi- 
denced by  that  instrument.  Appellee  actnal- 
Ij  gave  appellant  employment  for  a  time,  and 
paid  him  wages  for  services  rendered  by 
him.  The  employment  was  given  in  consid- 
eration of  the  release  by  appellant  of  his 
claim  for  damages.  This  constituted  a  valu- 
able and  snfBclent  consideration  for  the  re- 
lease. Railroad  Oo.  v.  Sullivan  (Tex.  C!lv. 
App.)  48  8.  W.  598.  There  being  no  contro- 
versy  as  to  the  facts,  the  trial  Judge  was 
Jnstifled  In  giving  the  peremptory  instmc- 
tlon. 
The  judgment  Is  affirmed. 


OITT  OP  DALLAS  v.  TAYLOR  et  al.i 
(Court  of  CItU  Appeals  of  Texas.    May  17, 
1902.) 
CONDEMNATION— DAMAGES— EYIDSNCB. 
1.  In    condemnation    proceediugs    a    witness 
was  asked  what  was  the  value  of  the  land  ap- 
propriated, and  the  damage  to  the  land  not  tak- 
en, to  which  objection  was  made  that  the  wit- 
ness should  be  asked  only  as  to  market  value 
of  the  land  taken,  and  the  injury  in  its  market 
value  to  the  remainder.    Beld,  that  overruling 
the    objection    was    error,    as    iudicating   that 
some  other  than  market  value  might  be  shown. 

Appeal  from  Dallas  county  court;  B.  S. 
Lauderdale,  Judge. 

Proceeding  by  the  city  of  Dallas  against 
W.  B.  Taylor  and  others.  From  the  Judg- 
ment, plaintiff  appeals.    Reversed. 

W.  T.  Henry  and  J.  J.  Collins,  for  appellant 
Crawford  &  Crawford  and  Ford  &  Crawford, 
for  appellees. 

TBMPLETON,  J.  This  proceeding  was  In- 
iBtltuted  by  the  city  of  Dallas  to  condemn  for 
waterworks  purposes  part  of  a  tract  of  land 
1>elonging  to  the  appellees.  The  controversy 
found  its  way  to  the  county  court,  where,  on 
a  Jury  trial,  the  appellees  obtained  a  Judg- 
ment, from  which  the  city  has  appealed.  A 
bill  nf  exceptions  shows  that  each  of  the  wit- 
nesses introduced  by  the  appellees  who  tes- 
tified as  to  the  value  of  the  land  taken  and 
the  Injury  to  the  remainder  of  the  tract  was 
asked  the  question  what,  in  his  opinion^  was 
the  value  of  the  land  appropriated  and  the 
damage  to  the  land  not  taken;  that  the  ques- 
tions were  objected  to  by  the  city  on  the 
cnwund  that  the  witnesses  should  have  been 
asked  only  as  to  the  market  value  of  the  land 
sought  to  be  condemned  and  the  injury.  In 
its  market  value,  to  the  remaining  portion  of 
the  land,  and  the  evidence  of  the  witnesses  on 
these  points  restricted  to  answers  to  such 
questions;  that  the  objections  were  overruled, 
and  the  witnesses  permitted  to  give  their 
opinions  in  response  to  the  questions  pro- 
ponuded  to  them.  When  value  is  mentioned, 
market  value  Is  understood,  and,  if  the  par- 
ticular objection  had  not  been  made,  the  qne»- 

>  Rehearing  denied  July  4,  1902. 
f  1.  Bee  Eminent  Domain,   vol.   IS,   Cent.   Dig.   || 
363,   366,  541. 


tlons  asked  and  the  answers  of  the  witnesses 
thereto  would  have  been  held  to  relate  to 
market  value,  and  the  testimony  would  have 
been  properly  admitted  for  the  consideration 
of  the  Jury.  But,  the  specific  objection  having 
been  made,  the  evidence  as  to  value  should 
have  been  confined  to  the  market  value.  The 
action  of  the  trial  court  In  overruling  the  ob- 
jection indicates  that  It  was  the  opinion  of 
the  court  that  some  value  other  than  market 
value  might  be  shown,  and  the  witnesses  and 
Jurors  may  have  so  understood  the  court,  and 
acted  accordingly.  We  know  of  no  value, 
save  market  value,  as  a  measure  of  damages 
In  these  cases,  and  the  measuring  of  dam- 
ages by  any  other  value  than  market  value 
cannot  be  permitted,  except  where  it  Is  shown 
there  Is  no  market  value.  The  owner  of  the  land 
condemned  is  entitled  to  compensation,  based 
on  the  actual  pecuniary  damage  sustained;  and 
In  proving  market  values  the  same  must 
be  estimated  from  such  standpoint  as  will  af- 
ford compensation.  But  when  it  Is  attempted 
to  prove  value  the  evidence  In  that  respect 
should  be  limited  to  market  value,  and  where 
It  apx>ear8  that  this  was  not  done,  and  the 
proper  objection  was  made  in  time,  and  ex- 
ception duly  reserved,  error  is  disclosed.  Such 
is  the  case  here,  and  the  Judgment  will  there- 
fore be  reversed,  and  the  cause  remanded. 
'  Reversed  and  remanded. 


LTBRAND  v.  PULLBR.1 

(Court  of  Civil  Appeals  of  Texas.    June  28, 

1902.) 

HOMESTEAD— NOTES— VENDOR'S  LIEN— TRANS 
PER  or  NOTES— MATDRITT— DEFENSES. 

1.  Where  one  rented  a  lot  which  had  consti- 
tuted part  of  his  homestead,  but  subsequently, 
when  his  home  was  destroyed  by  fire,  moved 
onto  the  lot  that  had  been  rented,  If  the  rent- 
ing segregated  the  rented  lot  from  the  home- 
stead the  moving  back  to  It  and  using  it  as  a 
homestead  impressed  it  with  the  character  of 
a  homestead.  . 

2.  Where  it  is  contracted  that  failure  to  pay 
one  of  a  series  of  notes  shall  mature  ail,  a  pur- 
chaser of  the  notes  after  one  has  matured  In 
effect  purchases  all  after  maturity. 

3.  Where  seyeral  notes  secured  by  a  lien  on 
a  homestead  showed  upon  their  face  that  they 
were  given  as  parts  of  the  same  transaction, 
and  as  installments  of  one  common  consider- 
ation, the  first  being  overdue  when  transferred 
to  plaintiff,  it  was  sufllcient  to  charge  him  with 
notice  of  defenses  as  to  all  the  notes. 

4.  Where  a  conveyance  of  a  homestead  is 
without  consideration,  and  vendor's  lien  notes 
are  given  by  the  grantee  simply  to  permit  the 
payee  to  raise  money,  the  lien  is  not  valid,  in 
favor  of  a  purchaser  of  the  notes  after  ma- 
turity. 

5.  The  payee  of  vendor's  lien  notes  claimed, 
as  against  defendant,  who  had  foreclosed  them 
and  purchased  the  land  on  the  sale,  that  the 
land  was  a  homestead;  and  it  was  contended 
that  he  was  estopped  to  make  such  claim,  as  he 
had,  when  selling  the  notes  to  defendant,  rep- 
resented the  land  not  a  homestead.  At  the 
time  the  representation  was  made,  the  payee 
was  in  possession  as  his  homestead,  and  the 
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purchaiier  did  not  examine  the  records.  He 
toolc  the  notes  after  maturity  tor  a  pre-existing 
debt,  and,  in  suing  on  the  notes,  did  not  malce 
the  payee  or  his  wife  a  party,  and,  on  the 
sale,  notice  of  the  homestead  claim  was  given. 
Held,  that  the  payee  was  not  estopped. 

Appeal  from  district  court.  Van  Zandt 
county;  J.  G.  Russell,  Judge. 

Action  by  H.  Fuller  against  J.  M.  Ly- 
brand.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

See  59  8.  W.  50. 

This  was  an  ordinary  suit  of  trespass  to 
try  title  and  for  damages.  Instituted  by  ap- 
pellee March  9,  1899,  against  appellant.  The 
petition  was  regular  In  form.  Appellant  an- 
swered by  general  denial,  plea  of  not  guilty, 
and  specially  pleaded  that  the  property  In 
controversy  was  the  homestead  of  himself 
and  family;  that  appellee  (plaintiff  below) 
was  asserting  title  to  said  property  by  vir- 
tue of  mesne  conveyances  from  appellant, 
and  especially  by  virtue  of  a  deed  from  this 
appellant  to  one  R.  N.  Lybrand;  that  said 
deed  was  null  and  void,  and  was  a  pretend- 
ed, fictitious  sale  of  said  property,  which  was 
executed  without  any  consideration,  either 
good  or  valuable;  that  the  consideration,  if 
any,  for  said  deed,  had  wholly  failed.  Ap- 
pellant prayed  that  said  deed  be  canceled, 
and  that  be  be  quieted  In  his  title  and  pos- 
session. Appellee  replied,  and  pleaded  that 
he  was  a  bona  fide  purchaser  for  value,  and 
that  appellant  was  estopped  from  asserting 
his  homestead  claim  by  reason  of  certain 
declarations  of  appellant  Trial  was  bad  be- 
fore the  court  without  a  Jury,  which  resulted 
in  a  Judgment  for  appellee  for  a  part  of  the 
property  sued  for,  from  which  Judgment  ap- 
pellant. In  open  court,  gave  notice  of  appeal, 
and  has  regularly  perfected  bis  appeal  to 
this  court. 

The  trial  court  filed  the  following  concln- 
slons  of  fact: 

"(1)  On  the day  of ,  1896,  J.  M. 

Lybrand,  Joined  by  his  wife.  Nettle  Lybrand, 
made  their  Joint  deed  to  R.  N.  Lybrand, 
whereby  they  conveyed  to  blm  the  following 
described  land:  Fart  of  block  2,  Nixon's 
Northeast  addition  to  Wills  Point,  Texas,  as 
shown  by  the  official  map  of  said  town,  and 
more  particularly  described  as  follows,  to 
wit:  Beginning  at  the  N.  W.  comer  of  J. 
B.  Owen's  lot;  thence  8.,  4%  W.,  150  feet; 
thence  N.,  85%  W.,  100  feet;  thence  N.,  4% 
E.,  150  feet;  thence  S.,  4%  E.,  100  feet,  to 
the  place  of  beginning.  This  deed  was  prop- 
erly acltnowledged,  and  was  filed  for  record 
with  the  proper  officer  of  Van  Zandt  county 
on  the  14th  day  of  August,  1896,  and  the 
deed  bears  date  on  Its  face  July  1,  1896. 

•',2)  Prior  to  the  execution  of  this  deed,  J. 
M.  Lybrand  alone  made  a  deed  to  R.  N.  Ly- 
brand, in  which  he  conveyed  to  him  the  same 
property.  When  this  first  deed  was  execut- 
ed, R.  N.  Lybrand  executed  and  delivered 
to  J.  M.  Lybrand  three  promissory  notes,  for 
$300  each,  and  due,  respectively,  on  January 


1,  1897,  January  1,  1898,  and  January  1. 
1899;  and  these  notes,  on  their  face,  express- 
ly retain  the  vendor's  lien  upon  the  land  de- 
scribed in  paragraph  1,  above,  and  provide 
on  their  face  that  a  failure  to  pay  either  of 
them  at  maturity  should  mature  all  of  them 
remaining  unpaid. 

"(3)  These  notes  were  endeavored  to  be 
placed  with  one  Kennedy  by  J.  M.  Lybrand, 
and  Kennedy  objected  to  them  because  the 
wife  of  J.  M.  Lybrand  had  not  Joined  in  the 
deed,  and  thereupon  J.  M.  Lybrand  and  his 
wife.  Nettle  Lybrand,  made  the  deed  first 
mentioned. 

"(4)  The  deed  from  J.  M.  Lybrand  and  bis 
wife.  Nettle  Lybrand,  to  R.  N.  Lybrand, 
IHToperly  describes  the  three  notes  aforesaid, 
and  recites  that  it  was  executed  by  the  grant- 
ors in  consideration  of  the  said  three  notes 
and  $150  In  cash,  and  declares  that  each  of 
those  notes  retains  a  vendor's  lien  on  the 
land  conveyed  to  secure  their  payment.  Ful- 
ler knew  nothing  of  the  first  deed,  nor  that 
the  second  deed  was  made  on  any  date  other 
than  shown  in  its  face. 

"(5)  R.  N.  Lybrand  really  paid  nothing  tor 
the  land  conveyed  to  him  by  the  said  deeds. 
The  land  was  conveyed  to  him  by  J.  M.  Ly- 
brand and  wife,  and  he  executed  and  deliver- 
ed the  notes  to  J.  M.  Lybrand,  and  the  pur- 
pose to  be  accomplished  by  all  the  parties  to 
the  transactions  was  to  enable  the  said  J. 
M.  Lybrand  to  use  the  said  notes  for  the 
purpose  of  raising  money  by  selling  or  hy- 
pothecating said  notes.  J.  M.  Lybrand  made 
attempts  to  use  said  notes  frequently  before 
they  were  delivered  by  him  to  the  plaintiff. 
Fuller. 

"(6)  Some  time  prior  to  the  2d  day  of  May. 
1898,  J.  M.  Lybrand  was  holding  for  said 
Fuller  some  shares  of  bank  stock.  Said 
stock  had  been  left  by  Fuller  with  Lybrand 
for  safe-keeping.  Lybrand  pledged  this 
stock  to  parties  in  St.  Louis  as  security  for 
a  sum  of  money  borrowed  there  by  him  <Ly- 
brand),  and  the  debt  which  the  bank  stock 
was  so  pledged  to  secure  amounted  to  about 
$3,000.  H.  Fuller  discovered  the  use  which 
had  been  made  of  the  bank  stock  by  J.  M. 
Lybrand.  He  also  was  informed  that  the 
bank  stock  was  to  be  sold  In  a  few  days  aft- 
er the  discovery,  by  the  parties  in  St.  Louis, 
to  pay  said  Lybrand's  debt  for  which  It  had 
been  hypothecated.  In  order  to  protect  this 
bank  stock,  and  prevent  the  sale  in  St.  Lonls 
to  pay  J.  M.  Lybrand's  debt,  H.  Fuller  was 
compelled  to  pay  said  Lybrand's  debt  to  the 
St  Louis  parties,  amounting  to  about  $3,000. 
Lybrand  agreed  to  secure  Fuller  for  this  out- 
lay of  money,  and  the  2d  day  of  May,  189S, 
J.  M.  Lybrand,  for  the  purpose  of  securing 
Filler  In  the  amount  of  said  debt  in  St 
Louis  which  Fuller  was  compelled  to  pay  as 
aforesaid,  executed  and  delivered  to  Fuller 
a  bill  of  sale,  in  which  he  conveyed  to  him. 
among  other  things,  the  three  vendor's  Hen 
notes  aforesaid  of  R.  N.  Lybrand,  and,  hav- 
ing indorsed  said  notes  in  blank,  J.  M.  lij- 
.^igitized  by  VjOL, 
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brand  deliTered  them  to  H.  Fuller.  Tliis 
last  Instrument  mentioned,  which  appears  oa 
Its  face  to  be  a  bill  of  sale,  was  really  ex- 
ecuted for  the  purpose  of  securing  Fuller  In 
the  payment  of  J.  M.  Lybrand's  said  debt  to 
the  St.  Louis  parties. 

"(7)  H.  Fuller  sued  R.  N.  Lybrand  on  said 
notes  and  to  foreclose  the  said  vendor's  lien, 
and  on  the  Slst  day  of  October,  1898,  In  the 
district  court  of  Van  Zandt  county,  obtained 
Judgment  against  B.  N.  Lybrand  for  the  full 
amount  of  said  notes,  together  with  a  fore- 
closure of  the  vendor's  Hen  upon  the  land 
described  In  the  deed  from  3.  M.  Lybrand 
and  wife  to  R.  N.  Lybrand,  and  this  Judg- 
ment has  been  affirmed  by  the  court  of  civil 
appeals.  Upon  this  Judgment  against  R.  N. 
Lybrand  an  order  of  sale  was  Issued,  and 
by  virtue  thereof  the  sheriff  of  Van  Zaudt 
county  sold  said  land  at  public  outcry,  and 
H.  Fuller  became  the  purchaser  for  the  sum 
of  $375,  and  It  was  conveyed  to  him  by  the 
sheriff  by  deed  under  the  powers  and  au- 
thority aforesaid,  and  the  amount  bid  cred- 
ited on  Lybrand's  debt  to  Fuller.  At  this 
sale,  J.  M.  Lybrand,  the  defendant,  had  pub- 
lic announcement  made  that  he  claimed  the 
land  as  his  homestead;  that  he  never.  In 
point  nf  fact,  sold  It  to  R.  N.  Lybrand;  and 
that  the  consideration  tor  said  notes  afore- 
said had  failed. 

"(8)  About  1884  J.  M.  Lybrand  bought  the 
land  In  controversy,  together  with  another 
lot.  No. .  1,  lying  adjacent  thereto,  on  the 
wetBt,  for  homestead  purposes.  He  erected  a 
residence  thereon,  which  he  occupied  as  a 
home  for  himself  and  family,  on  lot  No.  1; 
and  upon  lot  No.  2,  In  controvwsy,  he  built 
his  bam,  and  used  said  lot  No.  2,  In  connec- 
tion with  his  residence  lot,  for  homestead 
purposes.  Lybrand  opened  a  narrow  lane  be- 
tween the  two  lots,  which  was  used  as  a 
pass  way  to  his  barn,  but  was  also  used 
by  the  public,  with  his  permission,  as  a  pass- 
way  between  the  two  streets  on  the  north 
and  south  of  said  lots;  and  the  whole  of  the 
two  lots  were  used  by  J.  M.  Lybrand  for 
homestead  purposes  continually  until  the 
date  next  hereinafter  mentioned. 

"(9)  In  the  year  1896  J.  M.  Lybrand  erect- 
ed a  dwelling  on  lot  No.  2,  which  he  sur- 
rounded with  a  fence.  This  residence  and 
the  Improvements  included  within  said  fence 
embraced  all  of  said  lot  No.  2,  except  the 
portions  of  said  lot  used  by  said  Lybrand  for 
use  as  his  bam  and  barn  lot,  which  Included 
60x60  feet  of  said  lot  No.  2.  Immediately 
after  completing  said  residence  on  lot  No.  2, 
said  Lybrand  rented  that  portion  of  said  lot 
covered  by  said  improvements  to  one  Wels- 
enberger,  and  that  portion  of  said  lot  was 
thereafter  occupied  by  said  Weisenberger  as 
a  residence,  and,  during  the  time  said  resi- 
dence was  80  rented,  said  Lybrand  made 
no  use  of  the  portion  of  said  lot  embraced 
in  said  Improvements  for  homestead  purpos- 
es. Weisenberger  was  in  possession  of  said 
lot  covered  by  said  Improvements,  holding  as 


the  tenant  of  J.  M.  Lybrand  as  aforesaid,  at 
the  time  the  deed  was  made  by  J.  M.  Ly- 
brand and  wife  to  R.  N.  Lybrand  in  1896, 
and  at  the  time  R.  N.  Lybrand  executed  and 
delivered  the  notes  to  J.  M.  Lybrand  in  1890. 

"(10)  About  the  day   of  January, 

1897,  the  residence  occupied  by  J.  M.  Ly- 
brand as  a  home,  situated  on  lot  No.  1,  was 
destroyed  by  fire.  J.  M.  Lybrand  at  once 
moved  Into  the  house  on  lot  No.  2,  which 
had  been  occupied  by  said  Weisenberger. 
and  from  the  date  after  he  so  moved  into 
said  house  said  Lybrand  and  family  occu- 
pied said  Weisenberger  house  as  a  home.  J. 
M.  Lybrand  was  occupying  said  house  as  a 
home  for  himself  and  family  at  the  time  he 
transferred  and  delivered  said  notes  to  H. 
Fuller  to  secure  the  amount  paid  by  Fuller 
to  the  St.  Louis  parties,  and  at  the  time  said 
J.  M.  Lybrand  moved  into  the  said  Weisen- 
berger house  the  first  of  the  three  notes- 
aforesaid  was  i>ast  due  and  unpaid. 

"(11)  Fuller  had  been  an  Intimate  friend 
of  Lybrand,  and  was  familiar  with  Ly- 
brand's purchase  of  the  land,  and  knew  the 
various  uses  and  purposes  to  which  it  had 
been  put,  as  hereinbefore  set  out.  He  knew 
where  Lybrand's  first  house  was  situated; 
knew  of  the  erection  of  the  tenant  house, 
and  Its  rental  and  occupancy  by  Weisen- 
berger as  a  home,  and  its  subsequent  occu- 
pancy by  J.  M.  Lybrand  as  a  home.  But  at 
the  time  Fuller  received  the  notes  from  Ly- 
brand he  had  no  notice  that  the  conveyance 
to  R.  N.  Lybrand  was  other  than  a  genuine 
transaction,  and  bona  fide  sale  to  R.  N.  Ly- 
brand, and  he  was  told  by  J.  M.  Lybrand 
that  the  conveyance  to  R.  N.  Lybrand  was 
a  real  and  genuine  sale,  and  that  the  pr<^ 
erty  embraced  in  that  deed  was  not  his 
homestead,  but  was  that  portion  of  the  lot 
covered  by  the  improvements  rented  to  Weis- 
enberger." 

These  conclusions  are  adopted,  except 
where  modified  by  the  facts  set  out  In  the 
opinion. 

Kearby  &  Kearby,  for  appellant  H.  G. 
Robertson,  W.  B.  Wynne,  and  Jerome  Kear- 
by, for  appellee. 

BOOKHOUT,  J.  (after  stating  the  facts). 
Appellant  contends  that  the  judgment  Is  not 
supported  by  the  evidence,  and  that,  under 
the  facts  as  found  by  the  trial  court,  Judg- 
ment should  have  been  rendered  for  appel- 
lant. It  Is  shown  in  the  conclusions  of  fact 
that  the  two  lots  w»e  originally  acquired  by 
J.  M.  Lybrand  for  a  homestead,  and  that 
they  were  so  used.  The  trial  court  was  of 
the  opinion  that  in  1896,  when  appellant 
erected  the  house  on  lot  No.  2,  and  rented 
the  same,  he  thereby  segregated  all  that  part 
of  said  lot  from  his  homestead,  except  60x60 
feet  at  the  rear  of  said  lot,  upon  which  his 
bam  was  located.  This  house  was  occupied 
by  a  tenant  at  the  time  appellant  and  wife 
executed  the  deed  for  the  property  to  B.  N. 
Lybrand,  and  received  from  him  his  .three 
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notes  purporting  to  be  given  in  paymrat 
for  the  lot.  It  It  be  conceded  that  these  facts 
operated  as  a  segregation  and  an  abandon- 
ment by  appellant  of  that  part  of  the  home- 
stead described  in  the  deed  to  R.  N.  Lybrand, 
stUl  it  does  not  follow  that  at  the  time  ap- 
pellee acquired  the  notes  said  property  was 
not  appellant's  homestead.  When  his  resi- 
dence on  lot  No.  1  was  destroyed  by  flre  in 
1897,  appellant  and  his  family  moved  into 
the  house  on  the  lot  in  controversy,  and  were 
occupying  it  as  their  home  when  appellee 
acquired  the  notes.  The  conveyance  from  ap- 
pellant and  wife  to  R.  N.  Lybrand  was  with- 
out consideration.  It  was  not  intended  to 
pass  title  to  the  property.  Its  sole  purpose 
was  to  enable  appellant  to  borrow  money 
on  the  notes  executed  by  R.  N.  Lybrand.  R. 
N.  Lybrand  did  not  claim  to  own  the  proper- 
ty. Appellant  was  unable  to  borrow  niuney 
on  these  notes,  and  had  them  in  his  posses- 
sion when  he  moved  upon  the  property  in 
1897.  In  an  additional  conclusion  of  fact, 
the  court  found  that  "Lybrand  was  living 
on  the  lot  with  his  family  as  a  home  at  the 
time  the  notes  were  transferred  to  Fuller, 
and  If  the  lot  was  not  then  burthened 
with  the  lien  of  said  notes,  under  the  clr- 
-cumstances  in  which  Fuller  obtained  them, 
then  Lybrand  could  assert  homestead  claim 
to  the  lot."  It  thds  appears  that  the  court 
was  of  the  opinion  that  it  was  the  inten- 
tion of  the  appellant  when  he  moved  on 
the  lot  in  controversy,  in  1897,  to  make  it 
his  homestead,  and  that  it  became  such  sub- 
ject only  to  any  right  acquired  by  appellee 
by  the  transfer  of  the  notes  to  him.  The 
question  presented  Is,  was  the  homestead 
right  of  appellant  subordinate  to  the  notes 
and  vendor's  lien?  There  are  cases  which 
hold  that  a  purchaser  of  a  note  given  for 
purchase  money  In  an  apparent  sale  of  the 
homestead  is  entitled  to  protection  as  against 
the  homestead  claim.  Oraves  v.  Kinney 
(Tex.  Sup.)  66  S.  W.  298;  Hurt  v.  Cooper,  63 
Tex.  362;  Banking  Co.  v.  Turuely,  61  Tex. 
36.5;  Love  v.  Breedlove,  75  Tex.  649,  13  S.  W. 
222.  In  each  of  these  cases  the  grounds  for 
holding  the  homestead  right  subordinate  to 
the  note  and  Uen  are  stated  to  be  that  the 
note  had  passed  into  the  bands  of  a  purchas- 
er for  value  before  maturity,  and  without 
notice  o(  any  failure  of  consideration. 
■Graves  v.  Kinney,  supra.  In  the  case  at  bar 
the  notes  were  dated  July  1,  1896,  and  the 
first  note  matured  January  1,  1897;  the  sec- 
ond, January  1,  1898;  and  the  third,  Jan- 
uary 1,  1809.  They  show  upon  their  face 
that  they  were  given  as  a  part  of  the  consid- 
eration for  the  conveyance  from  J.  M.  Ly- 
brand and  wife  to  R.  N.  Lybrand,  and  each 
stipulated  that  the  failure  to  pay  any  one  of 
the  notes  when  due  should  mature  the  oth- 
ers. When  appellee  acquired  the  notes,  the 
first  two  were  past  due,  and  the  third  had 
matured  by  contract,  making  the  failure  to 
pay  any  one  of  the  notes  when  due  mature 
the  others.   Thus  all  of  the  notes,  under  their 


very  terms,  were  past  due  whoi  they  were 
conveyed  to  appellee.  Association  v.  Stewart 
(Tex.  Sup.)  61  S.  W.  386.  Again,  it  Is  held 
In  the  case  of  Harrington  y.  H.  B.  Clafiln  & 
Co.,  01  Tex.  205,  42  8.  W.  1065,  that  where 
several  notes  secured  by  a  Hen  on  a  home- 
stead show  upon  their  face  that  they  were 
given  as  parts  of  the  same  transaction,  and 
as  installments  of  one  common  considera- 
tion, the  first  being  overdue  when  transfer- 
red to  pialntifrs,  it  was  sufficient  to  charge 
them  with  notice  of  the  defense  as  to  all  the 
other  notes.  We  are  of  the  opinion  that  the 
principle  announced  In  that  case  is  applicable 
to  the  case  at  bar,  although  the  party  resist- 
ing the  enforcement  of  the  lien  In  that  case 
was  the  maker  of  the  notes,  while  here  it  Is 
the  payee;  We  conclude  that  appellee  was 
not  an  Innocent  purchaser  of  the  notes,  he 
having  acquired  them  after  their  maturity. 
Not  being  an  innocent  purchaser  of  the  notes, 
the  appellee  was  chargeable  with  such  in- 
firmities in  their  execution  as  resulted  from 
a  want  of  consideration.  The  proof  shows 
that  there  was  no  valid  consideration  for  the 
execution  of  the  notes.  It  further  shows 
that  the  purported  vendor's  lien  was  ficti- 
tious. It  follows  that  the  trial  court  erred  in 
holding  that  the  homestead  rights  of  appel- 
lant in  the  property  -were  subordinate  to  the 
rights  of  appellee  acquired  through  the  fore- 
closure of  the  notes  and  lien. 

The  trial  court  was  of  the  opinion  that  ap- 
pellant was  estopped  from  claiming  the  prop- 
erty as  his  homestead  for  the  reason  that 
when  he  transferred  the  notes  to  appellee  he 
represented  to  him  that  the  property  was  not 
his  homestead.  When  this  statement  waa 
made,  and  when  the  notes  were  transferred 
to  appellee,  appellant  and  his  wife  were  in 
actual  occupancy  of  the  property  as  their 
homestead.  As  before  stated,  title  to  the 
property  was  in  him.  Appellee  did  not  ex- 
amine the  records  of  the  county  clerk's  of- 
fice, and  did  not  se>e  the  deed  from  appellant 
and  wife  to  R.  N.  Lybrand,  before  acquiiin^ 
the  notes.  He  knew  all  the  time  of  appel- 
lant's use  and  occupancy  of  the  property, 
and  was  an  intimate  friend  of  appellant's. 
He  obtained  the  notes  after  their  maturity, 
and  as  collateral  security  for  a  pre-existing 
debt  When  he  sued  upon  the  notes,  neither 
the  appellant  nor  his  wife  was  made  a 
party  to  the  suit  When  the  property  was 
sold  by  the  sheriff  under  the  foreclosure  pro- 
ceedings against  R.  N.  Lybrand,  appellant 
gave  actual  notice  of  the  true  character  of 
the  conveyance  to  R.  N.  Lybrand,  and  that 
the  property  was  the  homestead  of  hlmseir 
and  wife.  Appellee  purchased  the  property 
at  that  sale,  and  the  amount  bid  was  cred- 
ited upon  the  Judgment.  The  facts  are  In- 
sufficient to  estop  appellant  from  asserting 
the  homestead  right  of  himself  and  his  wife 
to  the  property.  Loan  Co.  v.  Blalock,  7R 
Tex.  85,  13  S.  W.  12;  Mortgage  Co.  t.  Coopor 
(Tex.  Civ.  App.)  67  8.  W.  ITS. 

We  are  of  opinion  that,  under  the  facta, 
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the  trial  oonrt  erred  in  rendering  jadement 
for  appeHee,  and  In  not  rendering  judgment 
for  appellant  Tbe  Judgment  la  reyereed, 
and  here  rendered  for  appellant  for  the  land 
described  In  the  petition.  BeverBed  and 
rendered. 


ST,  LOUIS  B.  W.  RY.  OO.  OP  TBXAS  t. 

BYBR8.1 

(Oonrt  of  Oiyil  Appeals  of  Texaa.    Jnn«  28, 

1902.) 

CARRIERS— IKJTTRY    TO    PASSBNQHIR— TIMB   TO 

ALIOHT— PRBMATUHB  START— APPEAl^ 

RBVIBW— CONFLICTINO  BVIDBNCB. 

1.  Where  the  train  on  which  plaintiff  and  his 
Bon  were  riding  was  10  hours  late  when  it 
arrived  at  plaintiff's  destination,  and  the  train 
started  without  giving  plaintiff  sufficient  time 
to  alight  with  his  family,  and  his  son  was  in- 
jured by  the  train  starting  while  he  was  In 
the  act  of  alighting,  and  his  wife  and  another 
child  were  carried  to  the  next  station,  defend- 
ant was  guilty  of  such  negligence  as  entitled 
plaintiff  to  recover  for  Injuries  to  his  son. 

2.  Where,  in  action  against  a  railroad  com- 
pany for  injuries  to  plaintiff's  son,  caused  by  a 

Sremature  starting  of  a  railroad  train,  the  evi- 
ence  as  to  plaintiff's  care  to  protect  the  child 
was  conflicting,  a  verdict  in  his  favor  will  not 
be  set  aside  on  appeaL 

Appeal  from  district  court,  Hnnt  county; 
H.  C.  Connor,  Judge. 

Action  by  J.  W.  Byers  against  the  St 
I^uls  Southwestern  Railway  Company  of 
Texas.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed 

B.  B.  Perkins,  Geo.  S.  Perkins,  and  D.  ITp- 
ttaegroTe,  for  appellant  Bennett  i:  Jones,  for 
appellee. 

BOOKEOUT,  J.  This  suit  was  brought  by 
api)ellee  for  damages  claimed  to  have  result- 
ed to  him  as  the  father  of  L.  H.  Byers,  who 
was  alleged  to  have  been  a  passenger  on  ap- 
pellant's train  on  tbe  24tb  day  of  December, 
1900.  When  it  arrived  at  the  station  of  Daw- 
son, and  in  alighting  from  the  train,  it  was 
charged  that  the  train  suddenly  started,  and 
L.  H.  Byers  was  thrown  to  the  ground  and  in- 
Jored.  L.  H.  Byers  was  alleged  to  have  been 
a  minor  nine  years  of  age,  and  his  father,  J. 
W.  Byers,  sues  for  the  loss  of  his  services  and 
for  doctors'  bills,  medldne, .  and  nursing,  and 
claimed  damages  In  the  sum  of  $6,000.  De- 
fendant answered  by  general  denial  and  by 
special  pleas;  among  others  pleading  con- 
tributory negligence  of  the  plaintiff,  J.  W. 
Byers.  The  case  was  tried  before  the  court 
without  a  jury,  and  judgment  was  rendered 
for  the  appellee  for  tbe  aggregate  sum  of 
|9T9,  made  up  of  the  following  items:  Loss 
of  son's  services,  $800;  medical  bill,  $40;  doc- 
tors' bill,  $114;  loss  of  time  hi  nursing  and 
caring  for  boy  while  sick,  $75;  carrying  wife 
by  station,  $150.  From  this  judgment  de- 
fendant has  appealed. 

'  None  of  tbe  assignments  complain  of  that 
part  of  tbe  judgment  allowing  plaintiff  $150 

■  Rebearinf  denied  Oetobw  18,  1901 
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as  damages  in  carrying  his  wife  by  her  tta- 
tlon.  Appellant  presents  three  assignments 
of  error,  which  are  grouped,  and  contends 
thereunder  that  the  evidence  is  insufficient  to 
support  the  judgment  for  injuries  alleged  to 
have  been  received  by  appellee's  son  Llvla 
Hull  Byers.  The  facts  show  that  on  Decem- 
ber 23, 1900.  the  plaintiff,  J.  W.  Byers,  and  his 
wife,  purchased  round-trip  tickets  at  Wolfe  City 
for  passage  over  the  Gulf,  Colorado  &  Santa 
F6  Railway  from  Wolfe  City  to  Corsicana, 
and  over  defendant's  railroad  from  Corsicana 
to  Dawson,  In  Hill  county.  They  were  ac- 
companied by  their  four  children.  The  old- 
est child  was  a  boy  nine  years  old,  named 
Llvla  Hull  Byers;  the  next  a  boy  seven  years 
old;  the  next  a  girl  five  years  old;  and  the 
youngest  a  baby  two  years  old.  No  tickets 
or  fares  were  demanded  or  paid  for  the  chil- 
dren. The  train  on  which  they  were  passen- 
gers over  defendant's  road  from  Corsicana  to 
Dawson  was  10  hours  late.  It  was  due  at 
Dawson  at  6:15  p.  m.  on  the  23d,  but  did  not 
arrive  until  3:45  a.  m.  on  the  24th.  The  train 
was  crowded,  and,  as  soon  as  the  name  of  the 
station  Dawson  was  announced,  and  before 
the  train  bad  come  to  a  full  stop,  Mr.  and 
Mrs.  Byers  arose,  and  began  preparations  to 
disembark.  As  soon  as  the  train  stopped, 
they  started  out  at  the  nearest  end  of  the 
ear,  Mr.  Byers,  with  the  baby  child,  was 
ahead,  and  was  followed  by  .the  boy  Llvla, 
and  Mrs.  Byers,  with  the  children's  wraps, 
and  leading  the  little  girl,  was  behind.  They 
used  all  reasonable  dispatch  In  attempting  to 
get  off.  Just  as  Mr.  Byers  had  stepped  from 
the  train,  Llvla  reached  the  second  step  lead- 
ing from  the  platform  of  the  car  to  the 
ground,  when  the  train  suddenly  started  up, 
and  threw  blm  upon  the  ground.  Injuring  his 
side  and  back.  Mrs.  Byers  did  not  succeed 
In  getting  off,  but  was  carried  on  to  tbe  next 
station,  Hubbard  City.  Neither  the  plaintiff 
nor  his  wife  was  guilty  of  contributory  negli- 
gence tending  to  cause  the  injury  to  the  boy 
Llvla,  nor  were  they  negligent  in  failing  to 
protect  and  care  for  him.  The  defendant 
company  was  guilty  of  negligence  In  not  stop- 
ping Its  train  a  reasonable  length  of  time  for 
passengers  to  alight  and  In  starting  Its  train 
while  passengers  were  on  the  platform  at- 
tempting to  alight  In  deference  to  the  judg- 
ment, we  conclude  that  the  Injuries  to  the 
plalntlfTs  son  Llvla  were  the  result  of  the 
defendant's  negligence,  and  that  he  has  sus- 
tained damages  In  the  several  amounts  found 
by  the  judgment 

Appellant  Insists  tbat  where  a  parent  sues 
to  recover  damages  on  account  of  Injury  to  a 
minor  child  of  tender  age.  Injured  while  in 
the  custody  and  under  the  control  of  tbe 
parent,  such  parent  cannot  recover  If  It  Is 
shown  that  he  was  guilty  of  contributory 
negligence  causing  or  contributing  to  tbe  In- 
jury of  the  child.  This  proposition  announces 
a  correct  principle.  Tbe  evidence  on  the  issue 
as  to  whether  plaintiff  exercised  proper  care 
to  protect  his  minor  child  from  injury  Is  con- 
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flictlng.  There  la  evidence  tending  strongly  to 
show  that  he  did  use  reasonable  care  and  at- 
tention to  protect  his  child,  and,  in  deference 
to  the  Judgment,  we  so  find. 

We  conclude  that  on  the  whole  case  as  pre- 
sented, the  proper  Judgment  has  been  pro- 
nounced, and  that  It  should  be  affirmed.  Af- 
firmed. 


ST.  LOUIS  S.  W,  RY.  00.  OF  TEXAS  t. 

BROWN.i 

(Court  of  cavil  Appeals  of  Texas.   June  14, 

1902.) 

RAILROADS— INJtTRIBS  TO  PBRSONS  ON  CARS- 
INSTRUCTIONS  —  ORDINARY  GARB  —  DEFINI- 
TION—NEGLIOENCB— EVIDENCE  —  CONPORMI- 
TT  TO  PLEADING— DESCRIPTION  OP  INJURY- 
RES  QEST^E— NONEXPERT  WITNESS. 

1.  A  definition  of  "ordinary  care"  as  that  de- 
gree of  care  and  caution  that  a  person  of  ordi- 
nary prudence  is  accustomed  to  use  under  like 
or  similar  circumstances  was  not  objectionable 
on  the  ground  that  it  should  baye  been  such 
care  as  a  person  of  ordinary  prudence  would 
"ordinarily     use  under  similar  circumstances. 

2.  An  objection  by  defendant  to  an  instruc- 
tion that,  if  the  plaintiff  (ailed  to  use  sucii  care 
and  caution  as  a  "prudent  and  cautious  person" 
would  use  under  the  same  circumstances,  he 
could  not  recover,  for  failure  to  use  the  word 
"ordinarily"  before  the  words  "prudence  and 
caution,"  was  untenable;  the  error,  if  any,  be- 
ing against  plaintiff. 

3.  An  objection  to  an  instruction  in  an  ac- 
tion for  injuries  that  the  court  used  the  lan- 
guage "reasonably  prudent  person"  instead  of 
"ordinarily  prudent  person"  was  hypercritical, 
as  the  words  have  frequently  been  used  inter- 
changeably. 

4.  Where  the  conductor  of  a  train  engaged  in 
switching  knew  that  plaintiff  and  others  were 
engaged  in  unloading  a  freight  car  on  a  side 
track,  and  the  conductor  was  aware,  before 
permitting  the  train  to  strike  the  car,  that  a 
warning  to  which  he  testified  had  not  been 
heard  by  plaintiff  or  those  inside  the  car,  the 
evidence  was  insufiicient  to  authorize  an  in- 
struction that,  if  the  conductor  cried  out  a 
warning  to  those  in  the  car  as  the  train  ap- 
proached, and  that  such  act  on  his  part  amount- 
ed to  the  exercise  of  ordinary  care  for  the 
fiitetr  of  those  in  the  car,  the  jury  should  find 
for  tne  defendant 

5.  Where,  in  an  action  for  injuries,  the  peti- 
tion charged  that  plaintiff's  hip  was  dislocated, 
the  dislocation  included  a  bruise,  straiu,  or  con- 
tusion, and  plaintiff  was  not  precluded  from 
recovering  for  such  injuries  to  his  hip  because 
the  evidence  did  not  show  a  dislocation. 

6.  Plaintiff,  a  few  days  after  his  Injury  by 
being  thrown  from  a  railroad  car,  ceased  to 
work,  assigning  as  a  reason  that  he  could  not 
A  witness  testified  that  plaintiff  limped,  and  ap- 
peared to  be  crippled,  and  another  witness 
stated  that  he  saw  plaintiff  try  to  work,  and 
could  tell  from  his  motions  and  efforts  that  he 
was  unable  to  do  his  accustomed  tasks.  Beld, 
that  evidence  that  plaintiff  told  witness  a  short 
time  after  the  accident,  and  before  suit  brought, 
thot  he  could  not  work  any  more,  being  only  a 
statement  of  the  present  effects  of  his  infirmi- 
ties at  the  time,  was  admissible  as  res  gestse. 

7.  In  an  action  for  injuries  a  nonexpert  wit- 
ness was  outhorized  to  testify  that  plaintiff 
limped,  appeared  to  be  crippled,  and  was  un- 
able to  work,  basing  his  statement  on  the  fact 
that  he  walked  crippled,  slowly,  and  with  a 
stick. 

8.  Where,  in  an  action  for  injuries,  plaintiff's 

'  Rebearing  denied.  I 


appearance  had  been  detailed  by  a  nonexpert 
witness,  his  statement  that  plaintiff's  condition 
had  not  improved  since  he  was  hart  was  not 
objectionable. 

Appeal  from  district  court,  Angdina  coun- 
ty; Tom  C.  Davis,  Judge. 

Action  by  Rafe  Brown  against  the  St 
Louis  Southwestern  Railroad  Company  of 
Texas.  From  a  Judgment  in  favor  of  plain- 
tlflT,  defendant  appeals.    Affirmed. 

E.  B.  Perkins  and  Marsh,  Mcllwatne  t 
Fitzgerald,  for  appellant  B.  J.  Mantooth, 
Dixon  F.  AI»iey,  and  M.  If.  Feagin.  for  ap- 
pelle& 

OILL,  3.  Rafe  Brown  brought  tbls  salt 
against  appellant  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  sns- 
talned  by  him  through  the  negligence  of  ap- 
pellant A  Jury  trial  resulted  In  a  verdict 
and  Judgment  for  plalntlfF  for  $750,  from 
which  the  railway  comi>any  has  appealed. 

The  facts,  briefly  stated,  are  as  foUows: 
The  plaintiff  was  in  the  employ  of  W.  A. 
Abney  as  drayman,  and  he  and  others  were 
engaged  on  the  occasion  of  the  accident  bi 
unloading  a  car  of  m^^sbandlse,  which  had 
been  placed  on  one  of  the  side  tracks  of  ap- 
pellant in  the  town  of  Lufkln  to  be  unloaded. 
Plaintiff  and  three  others  were  In  the  car, 
and  the  team  which  drew  the  vehicle  on 
which  the  merchandise  was  to  be  loaded 
was  hitched  to  the  side  of  the  car.    The  ve- 
hicle had  been  placed  close  to  the  door  in 
the  side  of  the  car,  and  the  plaintiff  had 
gone  to  the  dow  of  the  car  for  the  putpoee 
of  putting  a  sack  of  oats  on  the  wagon,  when 
defendant's  train  was  backed  on  the  side 
track,  striking  violently  against  the  car.    As 
a  result  of  the  collision,  the  car  was  sud- 
denly moved  40  or  60  feet,  one  of  the  inmates 
of  the  car  was  thrown  from  his  feet  to  the 
floor,  another  fell  to  the  ground  from  one  of 
the    doors   of   the   car,    and   plaintiff   was 
thrown   to  the   wagon   and   thence  to  the 
ground,    sustaining    injuries,    the   extent  of 
which  was  the  main  question  in  the  case. 
The  team  broke  loose  from  the  car,  and  ran 
some  distance  before  It  was  stopped.    The 
car  was  being  unloaded  with  the  knowledge 
and  consent  of  the  agents  of  the  railway 
company,  and  no  question  Is  made  as  to  the 
right  of  the  plaintiff  to  be  in  the  car  at  the 
time  of  the  accident    The  defendant  plead- 
ed as  a  special  defense  that  plaintiff  was 
guilty  of  contributory  negligence  In  falUng 
to  look  out,  and  see  the  approaching  train. 
which  bad  been  switching  back  and  forth 
on  the  main  track  some  time  before  the  acci- 
dent 

Under  the  first  assignment  defendant  com- 
plains of  the  court's  definition  of  "ordinary 
care,"  which  is  as  follows:  "  'Ordinary  care 
and  caution,'  as  used  in  this  charge,  is  that 
dcfrree  of  care  and  caution  that  a  person  of 
ordinary  prudence  is  accustomed  to  use  un- 
der like  or  similar  circumstances."  Courts 
are  not  required  to  use  the  ^uct  language 
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of  the  books  In  defining  euch  termB  to  the 
Jury,  though  It  would  be  wiser  and  safer 
to  follow  established  definitions.  We  think, 
however,  there  can  be  no  valid  objection  to 
the  definition  glren  by  the  court.  There  can 
be  no  practical  difference  between  what  a 
person  of  ordinary  prudence  would  ordinari- 
ly do,  or  usually  do,  and  what  such  person 
is  accustomed  to  do  under  similar  circum- 
stances. An  accurate  definition  was  also 
given  at  the  request  of  defendant 

Under  the  second  assignment  the  portion 
of  the  charge  is  Assailed  wherein  the  jury 
are  Instructed  that.  If  plaintiff  failed  to  use 
such  care  and  caution  as  a  prudent  and  cau- 
tious i>erson  would  have  used  under  the 
same  circumstances,  he  cannot  recover.  The 
complaint  is  that  the  court  erred  In  falling 
to  use  the  word  "ordinarily"  before  the 
words  "prudent  and  cautious."  The  error  is 
clearly  against  the  plaintiff,  and  la  one  of 
which  appellant  cannot  be  heard  to  com- 
plain. 

In  another  portion  of  the  charge,  addressed 
to  the  same  issue,  the  court  used  the  lan- 
guage "reasonably  prudent  person,"  instead 
of  "ordinarily  prudent  person,"  and  tAls  Is 
also  objected  to.  We  think  the  objection 
hypercritical  The  words  have  not  infre- 
quently been  used  Interchangeably,  and  the 
use  of  the  expression  "reasonably  prudent 
person"  has  been  approved.  Railroad  Ck>.  r. 
Watklns  (Tex.  Sup.)  29  S.  W.  232.  The  cas- 
es of  Railroad  Co.  v.  Rice  (Tex.  Civ.  App.)  29 
S.  W.  525,  Railway  Co.  v.  Pinley,  T9  Tex. 
87,  15  S.  W.  266,  and  City  of  Austin  v.  Ritz, 
72  Tex.  402,  9  S.  W.  884,  are  not  in  conflict 
with  our  conclusion  on  this  question. 

By  the  eighth  assignment  appellant  as- 
sails as  error  the  refusal  of  a  requested 
charge  to  the  effect  that,  if  the  conductor  in 
charge  of  appellant's  trahi  cried  out  a  warn- 
ing to  those  in  the  car  as  the  train  approach- 
ed the  car,  and  that  such  act  on  his  part 
amounted  to  the  exercise  of  ordinary  care  for 
the  safety  of  those  In  the  car,  then  to  find 
for  defendant  We  are  of  opinion  the  evi- 
dence is  insufficient  to  present  such  an  Issue. 
It  is  true  the  conductor  testified  he  cried  out 
to  those  in  the  car  as  the  train  was  ap- 
proaching. So  did  some  of  the  bystanders, 
but  It  Is  undisputed  that  the  warning  was 
not  heard,  as  must  have  been  apparent  at 
the  time.  The  car  was  a  box  car  with  doors 
liv  each  side.  The  train  necessarily  ap- 
proached It  from  the  end.  The  parties  In  the 
car  were  busily  engaged  In  weighing  the 
oats  on  a  pair  of  scales  In  the  car,  setting 
down  the  weight  of  each  sack,  and  loading 
it  on  the  wagon.  To  see  the  approach  of  the 
train.  It  was  necessary  to  walk  to  one  of  the 
side  doors,  and  look  out  along  the  side  of  the 
car.  Those  In  the  car  knew  they  were  there 
with  the  knowledge  and  consent  of  the  com- 
pany's agents,  and  that  the  train  crew  knew 
of  their  presence  in  the  car.  The  situation 
was  apparent  to  the  conductor,  and  he  must 
have  seen  that  his  warning— If.  Indeed,  he 


gave  any— was  not  acted  on,  for  the  parties 
remained  In  the  car,  and  the  team  remained 
hitched.  The  danger  from  the  approaching 
train  was  plainly  imminent  and  apparent  to 
those  who  saw  its  approach,  for  bystanders 
cried  out  In  warning.  In  this  view  the  al- 
leged warning  of  the  conductor,  with  no  ef- 
fort on  his  part  to  stop  or  check  the  train, 
with  no  effort  to  learn  and  know  that  his 
warning  was  heard  and  heeded.  Is  not, 
standing  alone,  sufficient  to  present  the  Issue 
of  due  care  on  his  part  It  is  true  that  what 
amounts  to  care  is  ordinarily  a  question  for 
the  Jury,  but  there  are  some  cfises  in  which 
ordlnaiy  minds  can  reach  but  one  conclusion, 
and  this  is  true  of  this  phase  of  the  present 
case. 

Appellant  complains  of  the  refusal  of  the 
following  requested  charge:  "There  being 
no  evidence  tending  to  show  that  plahitlff's 
hip  was  dislocated,  you  are  charged  that.  In 
the  event  you  find  for  plaintiff,  you  can  al- 
low him  nothing  for  any  injury  to  his  hip, 
even  ,lf  you  think  he  suffered  Injuries  to  his 
hip."  Appellant  contoids  under  this  assign- 
ment that,  as  plaintiff  charged  In  his  peti- 
tion that  his  hip  was  dlsk>cated.  he  must 
prove  It,  and  cannot  recover  for  a  lesser  in- 
Jury  to  that  part  of  his  body.  There  was 
evidence  tending  to  show  that  plaintiff's  hip 
was  bruised  and  wrenched,  causing  pain  and 
lameness,  but  none  that  it  was  dislocated. 
He  alleged  a  dislocation,  and  no  more.  The 
rule  is  that.  If  the  plaintiff  undertakes  to 
particularize  as  to  what  part  of  his  body  ia 
Injured,  he  cannot  recover  for  injury  to  a 
member  or  part  not  Included  in  his  allega- 
tion. Thus,  if  he  alleges  an  injury  to  his 
hip,  he  cannot  recover  for  an  Injured  foot  or 
arm.  But  no  court,  so  far  as  we  know,  has 
held  the  plaintiff  to  a  correct  diagnosis  of 
the  injury  to  the  specified  member.  We 
think  the  allegation  of  dislocation  includes  a 
bruise,  or  strain,  or  contusion,  and  the  court 
did  not  err  In  refusing  the  requested  charge. 

By  the  tenth  assignment  appellant  predi- 
cates error  on  the  refusal  of  the  trial  court 
to  strike  out  the  portion  of  the  testimony  of 
the  witness  W.  A.  Abney  to  the  effect  that 
appellee  told  him  he  (appellee)  could  not 
work  any  more.  The  proof  seems  undisput- 
ed that,  after  an  effort  to  drive  the  wagon 
for  a  few  days  after  the  accident,  be  ceas- 
ed to  try  to  work,  and  has  done  no  work 
since.  His  master  taiduced  blm  to  drive  for 
two  or  three  days;  but  he  quit  work,  as- 
signing as  a  reason  that  he  could  not  The 
objection  urged  against  It  was  that  it  was 
hearsay  and  self-serving.  The  declaration 
was  made  a  little  while  after  the  accident; 
and  another  witness  testified  he  limped,  and 
appeared  to  be  crippled.  The  declaration  was 
made  before  the  suit  was  brought,  and  in 
direct  connection  with  his  ceasing  his  usual 
work.  It  was  a  reason  given  at  the  time  for 
quitting.  Another  witness  stated  that  he  saw 
him  try  to  work,  and  he  could  tell  from  his 
mottons  and  efforts  that  he  was  unable  to 
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do  his  accustomed  tasks.  The  declaration 
amounted  to  no  more  than  a  statement  of 
the  present  effect  of  his  Infirmities  at  that 
time.  In  this  view  it  was  In  the  nature  of 
res  gestse,  and  we  think  the  court  committed 
no  error  in  admitting  it.  This  same  witness 
testified,  over  objection,  in  this  connection, 
that  appellee  limped,  appeared  to  be  crippled, 
and  was  unable  to  work,  and  said  he  based 
his  statement  on  the  fact  that  he  walked 
crippled,  worked  slowly,  walked  with  a  stick, 
etc.  These  were  facts  which  he  might  or 
might  not  know,  and  which  any  witness,  ex- 
pert or  othe^lse,  might  detail  to  the  Jury. 
Pringle  v.  Railroad  Oo.  (Iowa)  21  N.  W.  108. 
The  witness  Dixon  Abney  testified  to  about 
the  same  eftect,  and,  in  addition,  was  per- 
mitted to  state  that  his  condition  had  not 
improved  since  the  hurt.  This  Is  objected 
to  as  the  opinion  of  a  nonexpert  on  a  matter 
abont  which  only  an  expert  could  properly 
testify.  The  witness'  testimony,  taken  as  a 
whole,  indicates  that  he  did  not  claim  to 
know  the  appellee's  exact  condition,  and  was 
simply  undertaking  to  state  his  appearance. 
It  Is,  in  effect,  a  statement  that  appellee 
appears  to  be  worse,  or  not  to  have  gotten 
any  better,  since  the  accident  The  appear- 
ance of  appellee  had  ah:eedy  been  detailed, 
and  the  witness  was  properly  permitted  to 
say  it  had  not  Improved,  but  had  grown 
worse.  We  think  the  objection  untenable. 
Railroad  Co  v.  Spllker  (Ind.  Sup.)  33  N.  E. 
280. 

We  have  found  no  harmful  error  in  the 
record,  and  the  evidence  amply  supports  the' 
verdict.  We  are  of  opinion  the  Judgment 
should  be  affirmed,  and  it  Is  so  ordered. 

Affirmed. 


McCUIiLOCH  V.  PATMAN.i 

(Ooort  of  Oivii  Appeals  of  Texas.    July  4, 

1902.) 

BOTTNDARIBS— BVIDENCB. 
1.  Evidence  in  suit  to  establish  the  boandary 
between  adjoining  owners  held  sufficient  to  es- 
tablish that  claimed  by  defendant. 

Appeal  from  district  court,  Hopkins  coun- 
ty;  H.  C.  Connor,  Judge. 

Action  by  T.  0.  McCulloch  against  J.  O. 
Patman.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

B.  W.  Foster,  for  appellant  Crosby  ft 
Dinsmore,  for  appellee. 

BOOKHOUT,  J.  Appellant,  on  January 
2.  1901,  brought  this  suit  in  the  district  court 
of  Hopldns  county  in  the  ordinary  form  of 
trespass  to  try  title,  except  there  is  an  alle- 
gation in  the  petition  that  the  suit  Is  for  the 
purpose  of  establishing  the  true  boundary 
between  appellant  and  appellee.  Appellee,  in 
his  first  amended  answer,  on  which  the  case 
was  tried,  pleaded  not  guilty,  and  also  plead- 
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ed  the  statutes  of  limitations  of  three  and 
five  years.  The  case  was  tried  before  tlie 
court  without  the  Intervention  of  a  Jury,  and 
judgment  was  rendered  for  appellee^  defend- 
ant below.    Plaintiff  has  appealed. 

Conclusions  of  Fact. 

Appellant  and  appellee  own  and  liave  title 
to  adjoining  tracts  of  land  in  Hopkins  coun- 
ty out  of  a  survey  in  the  name  of  the  Nacog- 
doches University.  Appellant's  land  lies 
north  of  appellee's  land,  and  the  Sulphur 
Springs  and  Winsboro  road  is  the  northeast 
boundary  of  both  tracts.  E.  W.  Martin  la 
the  common  source  of  title.  On  December 
81,  1883,  E.  W.  Martin,  being  then  the  owner 
of  about  200  acres  of  said  survey,  made  to 
appellant  his  bond  for  title  for  75  acres  off 
the  north  end  of  his  land  in  consideration  of 
appellant's  four  promissory  notes,  each  In 
the  sum  of  $128.75,  dated  December  31,  1883. 
and  to  become  due  on  the  31st  day  of  De- 
cember each  succeeding  year.  The  bond  did 
not  give  the  field  notes  of  the  land,  bat  caU- 
ed  for  a  survey  thereof  to  be  made  there- 
after. Said  survey  was  made  by  Joseph 
Brashear  on  the  3d  day  of  February,  1884, 
and  this  survey  Indnded  the  land  in  contro- 
versy in  this  suit.  The  sonth  boundary  line 
of  this  survey  is  970  varas  long.  The  other 
Ijoundaries  are  very  irregular,  both  in  dis- 
tances and  courses.  On  December  22,  1886. 
B.  W.  Martin,  Joined  by  his  wife  and  others, 
made  and  delivered  to  appellant  a  warranty 
deed  for  at  least  the  north  part  of  the  land 
described  In  said  bond  for  title.  The  deed 
described  the  land  by  metes  and  bounds,  bnt 
does  not  mention  the  quantity  of  land  con- 
veyed, and  recites  a  consideration  of  $311.25, 
paid  in  three  promissory  notes  of  even 
amount,  and  dated  December,  1883.  This 
deed  was  accepted  by  appellant  as  a  dis- 
charge of  E.  W.  Martin's  bond  for  title,  and 
said  bond  for  title  was  surrendered  and  de- 
livered to  Martin  by  appellant  The  field 
notes  in  this  deed  do  not  correspond  with 
the  field  notes  in  the  said  survey  of  75  acres 
made  by  Joseph  Brashear  as  aforesaid.  The 
south  boundary  line  is  880  varas,  the  south 
boundary  line  in  the  survey  under  bond  for 
title  is  970  varas.  The  distances  In  the  east 
boundary  line,  as  described  la.  the  deed,  an 
shorter  than  the  distances  in  the  same 
boundary  called  for  in  the  survey  under  said 
bond  for  title.  The  west  boundary  line  is  a 
broken  line  of  five  parts,  and  is  described 
alike  in  said  deed  and  in  said  snrvey  under 
the  bond.  In  1886,  Jim  Barker,  a  practical 
surveyor,  at  the  Instance  of  either  appellant 
or  E.  W.  Martin,  made  a  survey  cutting  IB 
acres  off  the  south  end  of  the  75-acre  tract 
covered  by  said  bond  for  title.  In  making 
said  survey  said  Barker  had  before  him  the 
field  notes  of  the  75  acres.  Barker  calculat- 
ed the  distance  between  the  south  boundary 
line  of  the  said  75  acres  and  a  parallel  line 
north  of  it  which  would  cut  off  15  acres. 
He  then  located  the  southwest  ^mer  of  the 
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said  75  acres,  and  ran  from  that  north  aboat 
To  yaras,  the  calculated  distance,  and  there 
established  a  comer,  and  marked  a  post  oak 
tree  standing  about  one  yard  south  of  tbe 
comer  with  an  X;  be  then  ran  east  on  the 
OUmer  road,  the  east  boundary  line,  and 
drove  a  stake  tor  corner.  B.  W.  Martin  con- 
tinned  to  reside  on  the  land  Immediately 
Bonth  of  the  land  conveyed  by  him  to  appel- 
lant ontU  the  6th  day  of  December,  1889, 
Tvhoi  he.  Joined  by  his  wife  and  others,  con- 
veyed the  same  to  appellee,  and  appellee  at 
once  went  Into  possession  thereof.  The  deed 
from  Martin  to  appellee  described  the  land 
conveyed  by  metes  and  bounds,  and  covered 
the  land  In  controversy  la  this  suit.  The 
north  boundary  line  of  this  tract  Is  by  actual 
measurement  844  varas  long,  and  Is  74  varas 
north  of  the  south  boundary  of  said  75  acres 
as  surveyed  under  said  bond  for  title.  Ap- 
pellant, about  the  time  Martin  made  him  the 
bond  for  title,  moved  on  the  land  covered  by 
said  bond,  and  has  resided  there  since. 
When  appellant  went  Into  possession  the 
south  part  of  said  75  acres  was  timbered 
land,  and'  some  time  after  188&— the  exact 
time  not  being  shown— appellant  cleared 
some  of  the  land,  and  built  his  south  string 
of  fence  where  it  now  stands.  Tbe  south- 
west corner  of  appellant's  inclosure  and  the 
west  end  of  his  said  south  string  of  fence  Is 
about  three  feet  north  of  a  post  oak  tree 
marked  "X."  From  this  point  appellant's 
south  string  of  fence  runs  east  very  near, 
and  just  north  of,  tbe  north  boundary  line 
of  the  strip  In  controversy  for  about  830 
Taras,  and  to  within  40  or  60  yards  of  the 
Gilmer  road,  at  which  point  the  said  string 
of  fence  crosses  the  said  north  boundary  line 
of  the  strip  In  controversy,  and  diverges 
from  said  line  to  the  said  road,  at  which 
point  the  distance  between  said  fence  and 
the  said  north  boundary  line  of  said  strip  In 
controvo'sy  is  12  or  15  feet.  This  triangular 
strip  between  said  fence  and  said  north 
Itoundary  line  of  the  land  In  controversy  is, 
and  has  been  for  many  years,  appellant's 
cow  and  horse  lot  About  January,  1901,  ap- 
pellee fenced  the  land  In  controversy  In  this 
snlt,  except  a  small  strip  in  appellant's  lot, 
and  has  been  continuously  since  that  time 
In  actual  possession  of  It  During  the  time 
from  1883  to  1886  appellant  cnt  and  used 
some  timber  ofC  tbe  land  In  controversy. 
Since  tbe  year  1883  appellant  has  not  owned 
or  claimed  any  land  of  the  Nacogdoches  Uni- 
versity survey  except  the  said  land  conveyed 
to  him  by  E.  W.  Martin.  For  the  years 
1884,  1885,  and  1886  appellant  rendered  for 
taxation  75  acres  of  said  Nacogdoches  Uni- 
versity survey,  and  since  that  time  he  has 
each  year  rendered  for  taxation  only  60  acres 
of  said  survey.  Some  years  ago  appellant 
tor  the  purpose  of  straightening  his  west  line 
near  his  southwest  comer,  bought  a  strip  of 
land  from  John  W.  Pate,  and  pointed  out  to 
Pate  as  his  (appellant's)  southwest  corner  a 
large  poet  oak  tree  marked  "X,"  which  tree 


Is  from  one  to  three  feet  south  of  appel- 
lant's south  string  of  fence.  After  the  bond 
for  title  was  made  to  appellant  It  was  mu- 
tually agreed  by  and  between  him  and  B.  W. 
Martlh  that  said  Martin  would  take  back  16 
acres  of  tbe  75  acres,  and  make  a  deed  to 
60  acres  out  of  the  northern  part  of  tbe  snr- 
vey,  and  that  appellant  should  only  pay  for 
the  60  acres.  It  was  by  virtue  of  this  agree- 
ment that  the  title  bond  was  surrendered  to 
Martin,  and  that  Martin  executed  the  deed 
to  appellant,  the  Intention  being  to  convey 
00  acres  of  land  out  of  the  north  part  of  the 
survey 

Opinion. 

The  assignments  of  error  presented  by  the 
appellant  complain  of  the  Judgment  as  not 
being  supported  by  tbe  evidence.  This  con- 
tention is  disposed  of  adversely  to  appellant 
In  tbe  above  conclusions.  Upon  the  whole 
case  as  made  the  court  pronounced  a  proper 
judgment,  and  the  same  Is  afiBrmed. 

Affirmed. 


DBNISON  &  S.  RY.  00.  v.  RANDBLUt 

(Court  of  Civil  Appeals  of  Texas.    May  17, 

1902.) 

STREET  RAILROADS— EJECTING  PASSENQER- 
INSTRUCTIONS— HARMLESS  ERROR— ACTS  OF 
CONDUCTOR  —  RATIFICATION  —  BXBMPLART 
DAMAOES-EVIDBNCB. 

1.  Where  it  appears  that  a  Jury,  by  their 
verdict,  did  not  allow  double  damages  for  hu- 
miliation and  mental  anffering  in  an  action  for 
iu juries  to  a  passenger,  that  an  instruction  was 
erroneous  in  that  it  auttiorized  a  recovery  for 
both  humiliation  and  mental  suCering,  while 
humiliation  was  a  form  of  mental  suffering, 
was  not  ground  for  revarsai. 

2.  Where,  in  an  action  for  malicious  assault 
and  ejecting  of  a  passenger  from  a  street  car, 
it  was  shown  that  the  conductor  was  prose- 
cuted before  a  justice,  and  that  the  railroad 
defended  him  by  its  attorneys,  and  that  its 
genei-nl  manager  was  present  at  the  trial,  paid 
the  conductor^  fine,  and  that  he  was  retained 
in  the  company's  employ  after  the  assault,  It 
justified  a  finding  that  the  company  ratified 
the  conductor's  acts. 

3.  Where,  in  an  action  for  wrongful  assault 
in  ejecting  a  passenger  from  a  street  car  for 
nonpayment  of  fare,  it  appeared  the  conductor 
was  notified  by  plaintiff  and  his  companion  that 
he  had  paid  his  fare,  but  the  conductor,  not- 
witliBtanding  this  fact,  made  an  unnecessary 
assault  on  plaintiff,  striking  him  several  times 
in  the  face,  and  causing  blood  to  flow  from  his 
nose,  and  bruising  and  scratching  his  face,  and 
that  defendant  ratified  the  acts  of  the  conduct- 
or, the  evidence  justified  the  submission  of 
plaintiff's  right  to  recover  exemplary  damages 
to  the  jury. 

Appeal  from  Grayson  county  court;  J.  D. 
Woods,  Judge. 

Action  by  William  L.  Randell  against  the 
Denison  &  Sherman  Railway  Company. 
From  a  Judgment  In  favor  of  plaintiff,  defend- 
ant appeals.    Affirmed. 

This  was  a  suit  Instituted  by  appellee,  as 
plaintiff,  against  appellant  as  defendant,  to 
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recoTer  damages  for  personal  Injuries.  Plain- 
tiff alleged  that  <»  August  11,  1901,  while  he 
was  a  lawful  passenger  on  defendant's  street 
car,  hlB  fare  having  been  paid  in  cash,  be  le- 
celved  injuries  from  a  malicious  and  inten* 
tlonal'  assault  made  upon  blm  without  provo- 
cation; that  defendant  ratified  said  assault, 
which  plaintiff  alleges  was  made  with  the  de- 
liberate intention  on  the  part  of  defendant 
and  its  employee  to  harass.  Injure,  and  hu- 
miliate plaintiff;  that  thereby  defendant  Is 
liable  to  the  plaintiff  In  the  sum  of  $800  for 
actual  damages  and  in  the  further  sum  of 
|200  for  exemplary  damages.  Defendant  re- 
plied by  general  denial,  and  specially  pleaded 
th.it  its  employs,  the  conductor  on  said  car, 
truly  believing  that  plaintiff  had  not  paid  his 
fare  for  passage  on  said  car,  and  that,  on  the 
other  hand,  plaintiff  was  trying  to  beat  his 
way,  demanded  that  plaintiff  pay  his  fare  or 
produce  an  identlflcatlon  check  or  receipt, 
which  receipt  or  check  was  given  to  plaintiff 
if  he  was  a  lawful  passenger  and  paid  his 
fare.  In  accordance  with  the  rules  of  the 
company,  and  in  accordance  with  the  agree- 
ment entered  into  between  defendant  and  ev- 
ery passenger  who  pays  cash  fare  for  passage 
from  Denison  to  Sherman  on  defendant's  cars;  i 
that  plaintiff  did  receive  and  was  bound  to 
produce,  on  demand  of  the  defendant's  con- 
ductor, such  receipt  or  check,  if  in  truth  he 
had  paid  his  fare  as  is  alleged;  that  plaintiff 
knew  of  said  agreement,  and,  having  failed 
or  refused  to  produce  such  check  or  receipt, 
was  grossly  negligent,  and  was  guilty  of  an 
infraction  of  said  agreement;  that  defend- 
ant's conductor,  truly  believing  that  plaintiff 
was  not  a  lawful  passenger  on  said  car,  and 
acting  in  accordance  with  his  duty,  stopped 
said  car,  and  ordered  and  warned  plaintiff  to 
leave  the  same,  or  be  forcibly  put  off  of  It;  that 
plaintiff  refused  to  leave  the  car,  and  resisted 
the  force  necessary  to  put  plaintiff  off  of  said 
car;  that  plaintiff  not  only  resisted,  but  pro- 
voked the  necessary  force  applied  by  defend- 
ant's conductor;  and  that  by  plaintiff's  in- 
fraction of  said  agreement  and  by  plaintiff's 
resisting  and  provoking  the  necessary  force 
he  Invited,  contributed  to,  and  became  respon- 
sible for  the  injuries,  if  any,  received  by  him. 
Plaintiff,  on  October  30,  1901,  in  the  county 
court  of  Grayson  county,  Tex.,  recovered  Judg- 
ment for  $250,  1100  of  said  Judgment  being 
for  actual  damages  and  $150  being  for  exem- 
plary damages.  From  this  Judgment  defend- 
ant has  appealed. 

Moseley  &  Smith,  for  appellant  Vowell 
&  Carutbers  and  Wolfe,  Hare  &  Semple,  (or 
appellee. 

BOOKHOUT,  J.  (after  stating  the  facts). 
1.  It  Is  contended  that  the  court  erred  in  the 
following  charge:  "If  you  find  for  the  plain- 
tiff, you  will  assess  his  actual  damages  by  al- 
lowing him  such  a  sum,  not  to  exceed  $800, 
which  win,  as  a  present  payment  in  cash, 
fairly  and  reasonably  compensate  him  for  the 
physical  and  mental  suffering,  if  any,  and  the 


hmuillatl<m,  if  any,  he  Boflered  by  reason  and 
on  account  of  the  assault.  If  any,  committed 
upon  him  by  said  conductor."  It  is  Insisted 
that,  humiliation  being  one  of  the  forms  of 
mental  suffering,  the  charge  authorized  a 
double  recovery  therefor.  The  petition  al- 
leged that  on  account  of  the  Injuries  he  had 
received,  the  mental  anguish  and  physical 
suffering,  and  the  humiliation  and  impaired 
standing  in  the  community,  he  has  beoi  dam- 
aged $800.  We  are  of  the  opinion  that,  from 
the  whole  case  as  made  out,  it  fairly  appears 
that  the  Jury  did  not  allow  double  damages. 
The  verdict  was  (or  $100  actual  damages, 
and  la  not  large.  In  view  of  the  evidence. 
Railway  Co.  v.  Corley,  87  Tex.  432,  28  S.  W. 
231;  Railway  Co.  T.  Gordon,  70  Tex.  88,  7  S. 
W.  685. 

2.  It  is  contended  that  the  evidence  did  not 
authorize  a  charge  on  exemplary  damages. 
We  were  of  the  opinion  upon  our  first  consid- 
eration of  this  case  that  this  contention  was 
well  taken.  However,  upon  a  closer  exam- 
ination of  all  the  facts,  we  are  of  the  oiilnloa 
that  we  were  in  error  in  onr  former  holding, 
and  have,  on  onr  own  motion,  set  aside  that 
Judgment.  The  evidence  shows  that  on  the 
lltb  day  of  August,  1901,  plaintiff  and  a  com- 
panion took  passage  on  one  of  defendant's 
cars  at  Sherman  tot  the  city  o(  Denison. 
They  remained  at  Denison  until  about  3 
o'clock  p.  m.,  when  they  again  boarded  one  of 
defendant's  cars  to  return.  There  are  two 
principal  stops  .between  Denison  and  Sher- 
man,—Woodlake  and  the  Coursing  Park.  The 
fare  from  Denison  to  these  stops  Is  the  same, 
—15  cents.  The  fare  from  Denison  to  Sher- 
man is  25  cents.  Plaintiff  testified  that  when 
he  and  his  companion  boarded  the  car  In 
Denison  they  paid  their  fare  through  to  Sher- 
man; that  It  was  paid  by  his  companion,  Wil- 
liams, he  (plaintiff)  having  paid  the  (are  (or 
both  from  Sherman  to  Denison.  In  this  the 
plaintiff  Is  supported  by  the  testimony  of  Wil- 
liams. When  the  car  reached  the  Coursing 
Park,  It  was  crowded  with  passengers  return- 
ing from  the  Coursing  Park  to  Sherman.  The 
train  consisted  of  a  motor  car  and  a  car  at- 
tached to  the  motor  car  and  pulled  by  it, 
called  a  "trailer."  After  passing  the  Coursing 
Park,  the  appellant's  conductor  started  to  take 
up  the  tickets  and  collect  fares.  He  began  at 
the  front  end  of  the  motor  car.  The  plaintiff 
and  his  companion  were  riding  on  the  rear 
platform  of  the  motor  car.  When  the  con- 
ductor reached  the  plaintiff,  he  demanded  his 
care.  Plaintiff  Informed  him  that  he  and  his 
companion  had  paid  their  fare  in  Denison 
when  they  boarded  the  car.  This  the  con- 
ductor denied,  insisting  that  they  only  paid 
to  the  Coursing  Park.  He  then  demanded  of 
them  the  slip  known  as  the  "passenger's  iden- 
tification check,"  and  which  the  conductor  Is- 
sues to  the  passenger  when  he  pays  his  fare. 
These  were  not  produced.  Williams  teatlfled 
he  threw  them  away  undor  the  impression 
that  they  were  useless,  as  the  plaintiff  and 
the  conductor  seemed  to  be  well  acquainted. 
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^The  plaintiff  testified  tb«t  he  was  sitting  on 
the  banister  around  the  rear  platform  with  his 
right  arm  around  the  stanchion.  He  had  his 
feet  ui>on  an  Iron  rod  running  across  the  plat- 
form and  dividing  the  same.  He  testified: 
"The  conductor  came  to  me  and  wanted  the 
fare.  I  said:  'This  is  three  times  you  liaye 
aslced  me  to  pay.  I  paid  you  In  Denison  on 
Main  street'  He  said  be  would  have  the  fare 
or  make  me  get  off.  I  said,  'You  won't;  I 
liave  paid  you.*  I  d<»a't  know  how  be  got  past 
the  railing.  The  crowd  was  so  thick  I  couldn't 
see  whether  he  crawled  over  or  under.  He 
grabbed  me,  and  Jerlced  me  off.  After  I  told 
him  we  wouldn't  pay,  he  said  he  would  throw 
me  off.  I  saj's:  'I  don't  think  you  will. 
More  than  that,  you  haven't  the  right  to;  and 
more  than  that,  you  won't  throw  me  off  while 
the  car  is  in  motion.'  Some  one  stopped  the 
-oar.  I  don't  loiow  who  it  was.  I  didn't  hear 
him.  The  conductor  then  grabbed  hold,  and 
jerked  my  foot  off  the  railing.  I  told  him  I 
-didn't  wtfnt  to  have  any  racket  I  was  posi- 
tive the  fare  was  paid.  Williams  says,  'Yes, 
here  is  the  change.'  He  seemed  to  want  me 
to  pay.  He  grabbed  me  by  the  collar,  and  hit 
me  half  a  dozen  times  in  the  face.  I  was  at 
this  time  sitting  on  the  banisters,  with  my 
right  arm  around  the  up  and  down  piece.  I 
had  about  a  balf-smoked  cigar  in  my  left 
hand.  There  were  several  ladles  on  the  car.  I 
made  no  attempt  to  strike  him.  I  told  him  I 
didn't  want  to  have  any  trouble.  He  hit  me 
more  than  half  a  dozen  times.  He  landed  a 
l>low  on  my  Up,  and  bruised  it  right  smart, 
and  hit  my  nose.  Made  my  nose  and  lip 
bleed.  Also  skinned  my  leg  when  he  kicked 
me.  He  injured  no  other  part  of  my  face  ex- 
cept my  lip  and  left  eye.  About  that  time  an 
oilicer  took  hold  of  him,  and  said  he  would 
have  no  more  of  this  racket.  I  suffered  as  a 
result  of  my  injuries.  In  the  meantime  the 
motorman  came  in  through  the  door.  He  had 
In  his  right  hand  a  power  lever.  They  call  it 
a  'key';  that  is,  the  thing  they  apply  the 
electricity  with.  He  reached  over  to  me,  and 
said:  'I.«t  me  to  him.  I'U  settle  it'  T  said, 
'There  is  nothing  betwixt  you  and  I.'  This 
was  after  we  had  been  separated.  My  best 
recollection  Is  that  the  ofiScer  and  Joe  Ounn 
and  several  others  separated  us."  Appellee's 
companion  paid  the  fare  for  plaintiff  and  him- 
self from  the  Coursing  Park  to  Sherman,— 30 
cents,— and  no  further  trouble  was  had.  The 
evidence  shows  that  the  plaintiff  and  the  con- 
ductor were  not  acquainted,  and  never  met 
prior  to  this  time.  It  was  Sunday,  and  there 
were  many  ladies  upon  the  train.  The  con- 
ductor had  instructions  to  put  off  persons  who 
had  not  paid  their  fare.  The  petition  alleged 
that  the  conductor  assaulted  plaintiff  without 
reason,  and  without  cause  or  provocation,  and 
did  strike,  beat,  and  bruise  plaintiff,  inflicting 
upon  him  serious  and  painful  injuries  about 


the  face,  neck,  and  head.  It  charged  that  the 
assault  was  wicked  and  malicious,  and  was 
made  with  the  deliberate  intention  on  the  part 
of  defendant's  employes  to  harass,  injure,  and 
humiliate  plaintiff,  and  was  actuated  by 
malice. 

It  is  a  recognized  rule  that  whenever  the 
Injury  complained  of  has  been  inflicted  ma- 
liciously or  wantonly,  and  with  circumstances 
of  contumely  or  indignity,  the  jury  are  not 
limited  to  compensatory  damages,  but  may 
give  such  exemplary  damages  as,  in  their 
opinion,  are  called  for  by  the  circumstances 
of  the  case.  Hays  v.  Railway  Co.,  46  Tex. 
272;  Barry  v.  Edmunds,  116  U.  S.  550,  6  Sup. 
Ct  601,  29  L.  Ed.  729;  RaUway  Co.  v.  Har- 
ris, 122  U.  8.  597,  7  Sup.  Ct  1286.  30  L.  Ed. 
1146;  Hallway  Co.  t.  Anderson,  90  Va.  1,  IT 
S.  K  767,  44  Am.  St  Rep.  8^.  And  a  cor- 
poration, like  a  natural  person,  may  be  held 
liable  in  exemplary  damages  for  the  act  of  an 
agent  where  the  act  is  authorized,  participated 
in,  or  ratified  by  the  prtnclpaL  Dillingham  v. 
RusseU,  73  Tex.  66,  11  S.  W.  139,  3  L.  R.  A. 
634,  16  Am.  St.  Rep.  763;  Hays  v.  Railway 
Co.,  supra;  Railway  Co.  v.  Prentice,  147  D.  S. 
101,  18  Sup.  Ct  261,  87  L.  Ed.'  97.  The  evi- 
dence shows  that  the  ccmductor  was  notified 
by  plaintiff  and  his  companion  that  plaintiff 
had  paid  his  fare.  He  did  not  believe  them, 
and  started  to  put  plaintiff  off.  In  this  at- 
tempt he  made  an  unnecessary  assault  upon 
plaintiff,  strDiiug  him  several  times  In  the 
face,  and  causing  blood  to  flow  from  his  nose. 
His  face  was  scratched  and  bruised.  The  evi- 
dence was  sufficient  to  authorize  the  submis- 
sion of  the  issue  of  exemplary  damages  had 
the  conductor  been  the  defendant  and,  if  the 
assault  was  authorized  by  the  railroad  com- 
pany, or  If  it  ratifled  the  acts  of  the  conduct- 
or, then  It  became  liable.  It  was  shown  that 
the  conductor  was  arrested  and  prosecuted  be- 
fore a  justice  of  the  peace.  The  attorneys 
for  the  railroad  appeared  and  defended  him. 
P.  H.  Fitch,  the  general  manager  for  the  de- 
fendant, was  present  during  the  trial,  and 
heard  the  testimony.  The  conductor  was  fin- 
ed, and  the  defendant's  manager  paid  his  fine. 
The  company  has  retained  the  conductor  In 
its  employ  since  the  assault.  The  plaintiff  set 
up  the  above  facts  in  a  plea  of  ratification  on 
the  part  of  the  defendant  The  court  sub- 
mitted the  Issue  to  the  jury  In  a  charge  to 
which  no  objection  is  made.  We  are  of  the 
opinion  that  the  facts  authorized  the  submis- 
sion of  the  issue,  and  that  the  evidence  is  am- 
ply sufficient  to  sustain  the  verdict  in  finding 
that  the  defendant  did  ratify  the  acts  of  the 
conductor. 

We  have  carefully  considered  the  assign- 
ments of  error  not  discussed,  and  are  of  the 
opinion  that  they  are  without  merit 

The  former  opinion  is  withdrawn,  and  the 
judgment  Is  affirmed.    Affirmed. 
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CLARKE  et  al.  t.  ADAM.t 

(Oonrt  of  Civil  Appeals  of  Texas.    June  17, 
1902.) 

ASSIONMBNTS— PliBDOB  — POLICT  —  PARTNUR- 
SHIP— PLBIADINO  —  VARIANCE  —  II!VIDBNCB^- 
TRANSACTION  WITH  DBCBASBD  PERSON. 

1.  Where,  in  an  action  to  recover  the  pro- 
ceeds of  a  policy  pledged  by  plaintiff  and  her 
deceased  husband  to  a  firm,  plaintiff  averred 
that  she  was  the  owner  of  the  policy,  and  that 
she  had  executed  and  delivered  an  assignment 
thereof  to  £!.  &  Co.  to  secure  certain  of  her 
husband's  debts  to  that  firm,  and  it  was  not 
contested  at  the  trial  that  the  firm  had  any  in- 
terest in  the  policy  beyond  the  indebtedness  it 
was  intended  to  secure,  a  variance  between  the 
pleading  and  proof  of  the  assignment  in  that 
the  proof  was  of  an  assignment  to  EL  waa  im- 
material. 

2.  Where  an  assignment  of  an  insurance  pol- 
icy was  absolute  on  its  face,  and  did  not  recite 
the  true  purpose  for  which  it  was  given,  evi- 
dence of  the  Burriving  beneficiary  that  the  as- 
signment waB  so  made  because  a  prior  assign- 
ment, reciting  the  terms  of  the  pledge,  was  re- 
fused by  the  insurance  company,  was  not  ob- 
jectionable on  the  ground  that  it  contradicted 
the  statement  of  the  consideration -in  the  sec- 
ond assignment. 

3.  Plaintiff  and  her  husband  transferred  a 
life  policy  to  a  firm  to  secure  certain  of  his 
debts.  After  the  husband's  death  the  widow 
of  one  of  the  deceased  partners  of  the  firm  col- 
lected the  policy,  whereupon  plaintiff  sued  her 
and  the  survivmg  partner  to  recover  the  sur- 
plus. Both  defendants,  by  a  joint  plea,  set  up 
the  amounts  claimed  to  be  due  to  the  firm,  and 
it  was  proved  by  the  acts  and  declarations  of 
defendants  that  the  assignment  was  intended 
to  secure  debts.  Held,  that  the  admission  of 
evidence  of  the  plaintiff  that  the  assignment 
superseded  a  prior  assignment,  and  was  made 
absolute  because  the  first  assignment  was  not 
acceptable  to  the  insurance  company,  over  ob- 
jection that  the  evidence  was  inadmissible  as 
showing  a  transactiou  with  a  deceased  person, 
was  not  reversible  error. 

Appeal  from  district  court,  Oalveston  coun- 
ty;  Robt.  M.  Franklin,  Judge. 

Action  by  Julia  Adam  against  Charles 
Clarke,  Sr.,  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeaL    Affirmed. 

James  B.  &  Chas.  J.  Stubbs,  for  appellants. 
Ixirejoy  &  MaleTlnsky,  for  appellee. 

GILL,  J.  This  suit  was  brought  by  JuUa 
Adam,  the  appellee,  against  Mary  Hlrvin  and 
Charles  Clarke,  St.,  to  recover  certain  money 
alleged  to  have  been  collected  by  them  on  a 
policy  of  Insurance  upon  the  life  of  the  de- 
ceased husband  of  appellee,  the  latter  being 
the  beneficiary  therein,  and  'vrhlch  had  been 
pjedged  to  R.  T.  Ervtn  and  Charles  Clarke, 
Sr.,  to  secure  certain  indebtedness  due  by  the 
husband  of  appellee  to  said  last-named  par- 
ties. She  also  sued  to  recover  the  value  of 
two  shares  of  stock  of  the  People's  Loan  & 
Homestead  Company,  alleged  to  have  also 
been  pledged  in  the  same  transaction.  Plain- 
tiflT  conceded  that  the  policy  had  been  pledged 
with  her  consent  to  secure  the  payment  of  a 
note  due  by  her  deceased  husband,  Julius 
Adam,  to  the  firm  of  R.  T.  Ervln  &  Co.,  a  firm 

'Rebearlng  denied. 


composed  of  R.  T.  Ervin  and  Charles  Clarke, 
Sr.;  that  the  amount  of  this  note  was  9500, 
with  10  per  cent  Interest  from  January  9, 1880, 
to  July  14,  1800;  that  the  pledgees  bad  paid 
9110  as  a  premium  on  the  policy,  whlcb,  with 
Interest  from  December  1,  1808,  to  July  14, 
1890,  should  be  offset  against  her  dalm;  and 
that  defendants  were  entitled  in  offset  to  $500 
cash  paid  to  her  by  Clarke  after  the  death 
of  her  husband,  and  $29.50  as  the  expense 
of  collecting  the  policy.  The  sum  of  these 
conceded  credits  is  11,232.38.  The  defendants 
answered  by  general  denial,  and  pleaded  a 
further  offset  of  $700  interest  and  attorney's 
fees,  evidenced  by  a  promissory  note  of  de- 
ceased, payable  to  R.  T.  Errln  &  Co..  and  a 
dalm  of  $120  for  rent;  also  a  note  for  $300. 
All  these  w;ere  claimed  by  defendants  to  have 
been  secured  by  the  assignment  of  the  policy. 
A  trial  by  Jury  resulted  in  a  verdict  and 
Judgment  against  I>oth  defendants  for  $3,767.- 
62,  and  an  additional  sum  of  $522.44  as  law- 
ful interest  thereon  from  July  14,  1899,  to 
November  16,  1901.  Plaintiff  was  also  award- 
ed $180  as  the  market  value  of  the  shares 
of  stock.  From  this  judgment  defendants 
have  appealed. 

The  facts  are  as  follows:  Mrs.  Jnlla  Adam 
is  the  surviving  wife  of  Julius  Adam,  deceased. 
The  latter  died  on  the  10th  day  of  June,  ISUS. 
Mrs.  E^ln  is  the  surviving  widow  of  R.  T. 
Ervin,  who  died  the  28th  day  of  March,  1899. 
R.  T.  Ervin  and  Charles  Clarke,  Sr.,  were 
partners  engaged  in  running  a  private  bank 
at  Wharton,  Tex.    R.  T.  E^rrln  managed  the 

business,  and  acted  as  casliier.    On  the 

day  of ,  18—,  Julius  Adam  became  In- 
debted to  R.  T.  Ervin  &  Co.  in  the  sum  oC 
$300,  for  which  he  gave  bis  promissory  note. 
On  the  11th  day  of  March,  1898,  he  executed 
and  delivered  to  said  firm  another  note  for 
$700.  On  the  9th  day  of  November,  1898, 
be  iMrrowed  from  said  firm  $560,  for  which 
he  executed  bis  note.  He  was  due  R  T. 
Er\'!n  at  the  date  of  his  death  $120  as  rent 
of  certain  premises  leased  to  him  by  E^vhL 
Julius  Adam,  In  his  lifetime,  had  taken  out 
a  policy  of  insmtince  upon  his  life.  The 
amount  of  it  was  $5,000,  and  his  wife  was 
named  as  beneficiary  therein.  This  policy 
was  In  force  when  tbe  $560  note  was  exe- 
cuted, and  ills  wife,  as  beneficiary.  Joined  in 
an  assignment  of  the  policy  to  R.  T.  Ekrin 
&  Co.  to  sectve  the  payment  of  the  note. 
The  policy  at  that  time  was  valued  at  about 
$260,  and  Mrs.  Adam  put  up  her  Jewels  with 
said  firm  to  further  secure  the  nota  Sbe 
also  pledged  the  two  shares  of  stock  described 
in  the  pleadings  to  secure  the  premium  on 
the  policy,  which  was  then  about  due,  and 
which  the  assignee  paid,  the  amount  of  the 
premium  being  $110.  The  assignment  was  la 
writing,  and  Is  as  follows:  "Whartcm,  Tens, 
11/10/1898.  For  value  received,  I  hereby 
transfer  to  R.  T.  Ervhi  Sc  Co.  Equitable  Life 
Assurance  policy  No.  698,662  on  the  tUk  of 
Julius  Adam.  $5,000.00.  This  transfer  is 
made  to  secure  the  itayment  of  a  note  for 
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$S«).0O,  dated  Nor.  9,  1806,  doe  In  60  days. 
[Signed]  Mra.  Julia  Adam."  On  December 
8.  1898,  JoUoB  Adam  ezecoted  to  R.  T.  Ervln 
a  written  assignment  absolute  on  Its  face  for 
a  recited  consideration  of  $1,000,  and  which 
contained  nothing  to  Indicate  what  it  was  giv- 
en to  secure.  This  Is  the  assignment  under 
which  appellants  claim,  and,  though  they  ad- 
duced evidence  tending  to  show  that  the  $700 
note,  the  $560  note,  the  sum  for  premiums, 
the  costs  of  collecting  the  policy,  and  the 
rent  claim  (or  $120  bad  not  been  paid,  ex- 
cept by  the  collection  of  the  poUcy,  no  proof 
was  offered  by  them  tending  to  establish  the 
real  purpose  of  the  assignment,  or  what  debts 
or  claims  It  was  Intended  to  secure.  They 
relied  on  the  terms  of  the  assignment,  but 
also  claimed  that  it  covered  the  entire  In- 
debtedness to  the  firm  and  to  B.  T.  Ervin, 
the  sum  of  which  exceeded  the  consideration 
recited  In  the  written  assignment.  Upon  the 
death  of  R.  T.  Ervln  his  wlite  qualified  as 
survivor,  and  as  such,  and  in  her  individual 
capacity,  she  collected  from  the  Insurance 
company  a  sum  equal  to  the  face  of  the  pol- 
icy, and  deposited  the  amount  hi  the  bank 
of  Adoue  &  Loblt  at  Qalveston.  The  Indebt- 
edness of  Adam  was  owned  by  the  firm  at  the 
date  of  Brvln's  death,  but  Mrs.  E^vin,  with 
the  active  aid  of  Clarke,  who  was  her  father, 
proceeded  to  wind  up  the  affahrs  both  of  the 
partnership  and  of  her  husband's  estate. 
When  the  proofs  of  death  were  made,  the  in- 
surance company  was  advised  that  Mrs.  Adam 
was  claiming  as  l>eneflciary  In  the.  policy,  but 
was  not  contesting  the  assignment,  and  was 
willing  it  should  be  collected  subject  to  her 
rights.  After  the  death  of  her  husband,  and 
before  the  collection  of  the  policy,  Mrs.  Adam 
applied  to  Clarke,  and  had  him  advance  ber 
$600,  to  be  withheld  when  the  collection  was 
made.  She  also  secured  through  Clarke  the 
return  of  her  pledged  jewels.  It  was  shown 
by  plaintiff  that  the  assignment  was  not  ab- 
solute, but  was  made  to  secure  debts,  and 
this  may  be  said  to  have  been  conceded  upon 
the  trial  Mrs.  Adam  testified  that  she  made 
the  assignment  to  secure  the  $560  note,  and 
nothing  else;  that  the  first  assignment  recited 
this  fact,  but  was  unsatisfactory  to  the  lnsur> 
ance  company,  which  refused  to  recognize  any- 
thing less  than  an  assignment  of  the  entire 
policy;  that  in  response  to  this  demand  the 
second  assignment  was  made  as  a  substitute 
for  the  flret,  and  upon  no  new  or  additional 
consideration.  According  to  the  testimony  of 
Clarke,  which,  upon  this  point,  seems  undis- 
puted, he  took  small  interest  in  the  part- 
nership, having  furnished  a  part  of  the  capital 
to  aid  the  business;  that  he  received  none 
of  the  proceeds  of  the  policy,  and  none  of  It 
was  used  for  bis  benefit  The  $300  note  of 
Adam  was  paid  prior  to  the  collection  of  the 
policy.  The  evidence  Is  conflicting  as  to  the 
payment  of  the  $700  note,  and  we  do  not 
think  Its  payment  was  shovni.  The  evidence 
admitted  establishes  that  the  assignment  of 
the  policy  was  only  tor  the  purpose  of  secur- 


ing the  payment  of  the  note  for  $660,  and 
the  verdict  of  the  jury  finds  ample  support 
in  the  evidence,  both  as  to  the  amount  to 
which  plaintiff  was  entitled  and  the  liability 
of  both  defendants. 

The  first  and  second  ssslgnments  predicate 
error  upon  the  admission  of  the  testimony  of 
Mrs.  Adam  to  the  effect  that  the  second  as- 
signment of  the  policy  superseded  the  first, 
and  was  made  because  the  first  assignment 
was  not  acceptable  to  the  Insurance  company. 
The  objections  urged  to  this  evidence  are: 
Flrst,  that  the  evidence  was  variant  from  the 
pleadings,  which  averred  an  assignment  to  R. 
T.  Ervln  &  Co.;  second,  It  contradicted  the 
statement  of  the  consideration  as  recited  in 
the  second  assignment;  and,  third,  it  violated 
the  rule  forbidding  a  party  to  a  suit  of  this 
nature  to  testify  to  transactions  with  a  dece- 
dent. 

The  averment  was  that  plaintiff  was  the 
owner  of  the  policy,  having  been  named  as 
benefl(!iary  therein,  and  that  she  had  executed 
and  delivered  an  assignment  thereof  to  R.  T. 
Ervln  &  Co.  to  secure  certain  of  h»  husband's 
debts  to  that  firm  The  fact  that  the  policy 
was  so  assigned  is  shown  by  the  undisputed 
proof.  It  is  not  even  contended  by  appellants, 
nor  was  It  ever  at  any  time  contended,  that 
they  owned  the  policy  absolutely,  or  had  any 
Interest  therehi  beyond  the  indebtedness  it 
was  Intended  to  secure.  Plaintiff  did  not  and 
could  not  sue  to  enforce  the  assignment  That 
right  rested  alone  in  appellants.  She  sued  to 
recover  such  sum  as  appellants  had  collected 
hi  excess  of  the  secured  debts.  Thus  it  be- 
comes apparent  that  it  Isi  immaterial  wheth^ 
the  assignee  named  in  the  writing  was  R.  T. 
Ervln  or  R.  T.  Ervln  &  Co.  The  substance 
of  the  allegation  was  proved  when  It  was 
shown  that  the  assignment  was  made  to  se- 
cure debts  due  the  firm,  and  that  for  that 
purpose  the  assignment  was  executed  and  de- 
livered to  a  member  of  the  firm  for  the  ben- 
efit of  the  firm.  The  objection  of  variance  is 
without  merit. 

The  objection  that  the  admission  of  evi- 
dence was  in  contravention  of  the  rule  that 
parol  evidence  will  not  be  heard  to  vary  the 
terms  of  a  written  instrument  is  also  without 
merit  The  written  assignment  did  not  recite 
the  true  purpose  for  which  it  was  given,  but 
appeared  on  its  face  to  be  an  absolute  trans- 
fer. It  is  familiar  law  that  where  such  an 
instrument  is  in  fact  Intended  as  a  mortgage 
or  pledge,  the  truth  of  the  transaction  may  be 
shown.  Indeed,  in  this  case  it  was  necessary 
for  the  protection  of  appellants'  rights,  and  in 
order  that  they  might  enforce  any  interest  In 
the  policy,  that  the  true  nature  of  the  trans- 
fer should  be  made  to  appear.  The  assign- 
ment if  absolute,  was  void;  for  it  Is  not  con- 
tended that  the  firm  had  such  an  Insurable 
Interest  in  the  life  of  deceased  as  would  have 
made  it  a  lawful  beneficiary  therein.  The  en- 
forceable Interest  of  the  firm  was  measured 
and  limited  by  the  amount  of  Indebtedness 
the  assignment  was  designed  to  secure. 
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The  third  objection,  to  the  effect  that  the 
ndmlssion  of  the  testimony  violated  the  rule 
forbidding  a  party  to  a  suit  of  this  nature  to 
testify  to  transactlona  had  with  the  dece- 
dent, at  flrst  glance  appears  to  be  serious. 
But  we  think  there  is  sound  reason  for  the 
admission  of  the  evidence  notwithstanding 
the  rule.  It  is  true  the  suit  as  against  Mrs. 
Ervin  seeks  to  hold  her  In  her  representative 
capacity  as  survivor  of  the  community,  and  In 
such  a  case  the  rule  invoked  would  exclude 
the  evidence  complained  of.  But  the  suit 
grows  out  of  a  transaction  with  a  partnership. 
The  partners  were  Jointly  and  severally  lia- 
ble to  plaintiff  for  the  proceeds  of  the  policy 
after  the  payment  of  the  debts  It  was  Intend- 
ed to  secure.  The  defendant  Clarke  could  not 
acquit  himself  of  this  responsibility  by  as- 
signing his  Interest  in  the  partnership  to  Mrs. 
Ervln  or  another.  In  a  suit  against  him,  and 
in  this  suit  as  against  him,  the  testimony  was 
admissible.  However,  if  this  were  not  true, 
its  admission  was  harmless.  As  has  already 
been  indicated,  the  only  issue  in  the  case  was 
the  amount  of  money  the  defendants  should 
retain  to  satisfy  debts  secured  by  the  policy. 
They  set  up  these  sums  In  offset  to  plalntlfTs 
demand.  Clarke  and  bis  codefendant  set  up 
these  pleas  Jointly.  The  only  Interest  they 
could  have  In  the  fund  was  measured  by  the 
debts  secured  by  the  policy.  The  evidence 
was  undisputed  that  the  assignment  was  in- 
tended to  secure  debts.  This  was  not  de- 
pendent on  the  testimony  of  plaintiff,  but  was 
clearly  made  to  appear  by  the  acts  and  dec- 
larations of  defendants  by  which  the  fact 
was  conceded.  In  our  opinion,  when  this 
was  made  to  appear,  it  devolved  on  defend- 
ants to  show  the  amount  of  the  debts  covered 
by  the  assignment  In  Dakin  v.  Insurance 
Co.,  77  N.  Y.  600,  the  policy  was  payable  to  a 
creditor  as  his  interest  might  appear.  The 
court  held  the  burden  to  be  upon  the  creditor 
to  prove  the  existence  and  extent  of  his  in- 
terest. In  Andrews  v.  Insurance  Co.,  92  Tex. 
5t}i,  50  S.  W.  572,  Justice  Brown,  speaking  of 
a  similar  clause  in  the  policy  under  discussion 
In  that  case,  held  the  burden  upon  the  creditor 
to  establish  the  amount  of  his  debt;  and  said, 
among  other  things:  "Had  the  clause,  'as  his 
interests  may  appear,  otherwise  to  the  execu- 
tors, administrators,  or  assigns  of  the  insur- 
ed,' been  omitted,  It  Dyke  [the  creditor]  had 
collected  the  money  he  could  not  retain  more 
than  the  Insured  was  indebted  to  him  at  the 
time  of  the  latter's  decease,  but  would  hold 
the  balance  as  trustee  for  the  heirs  of  An- 
drews [the  insured],"— citing  Levy  v.  GllUard, 
76  Tex.  400, 13  S.  W.  304;  Goldbaum  v.  Blum, 
79  Tex.  638,  15  S.  W.  564.  In  the  case  before 
us  the  assignment  did  not  express  the  purpose 
for  which  it  was  made,  nor  Indicate  the  debts 
it  was  Intended  to  secure.  It  left  In  doubt 
the  amount  of  the  Interest  of  the  creditors. 
In  legal  effect,  it  authorized  them  to  withhold 
as  their  Interests  might  appear.    Defendants 


averred  that  it  covered  the  entire  indebted- 
ness of  deceased  to  the  firm.  The  assignment, 
standing  alone,  empowered  them  to  do  no 
more  than  to  collect  the  policy  from  the  in- 
surance company.  It  had  the  additional  force 
of  protecting  the  company  In  Its  payment  to 
defendants.  In  the  absence  of  proof  of  the 
existence  of  debts  secured  by  the  assignment, 
plaintiff  had  the  right  to  recover  the  entire 
sum.  Defendants  answered  Jointly,  and  after 
the  general  denial  averred  a  Joint  ownership 
of  the  debts  they  sought  to  offset  against 
plaintiffs  demand.  The  general  denial  wax 
overcome  by  the  ample  proof  that  the  assign- 
ment was  for  the  purpose  of  securing  debts, 
and  that  the  policy  had  been  collected  by  de- 
fendants. Clarke  Joined  in  the  prayer  that 
the  debts  be  paid  out  of  the  proceeds  of  the 
policy.  The  Jury  allowed  such  debts  as  were 
shown  to  have  been  so  secured,  and  held  both 
defendants  for  the  balance.  In  this,  we  think, 
they  jrere  amply  Justified  by  the  proof.  In 
this  view  of  the  case  it  becomes  Immaterial 
whether  or  not  the  court  erred  In  hearing  the 
testimony  of  Mrs.  Adam.  The  defendants 
failed  to  bring  any  of  their  debts  within  the 
purview  of  the  assignment,  except  those  con- 
ceded by  the  plaintiff  to  have  been  covered  by 
it.  None  of  the  debts  mentioned  were  the  In- 
dividual liabilities  of  the  plaintiff.  She  had 
done  no  more  than  to  pledge  her  policy  to  se- 
cure some  of  them.  The  effort  of  defend- 
ants to  establish  the  offsets  pleaded  by  them 
was  in  the  nature  of  an  effort  to  foreclose  a 
Hen,  and  it  devolved  upon  them  to  establish 
the  amount  of  their  demand. 

Independent  of  these  considerations,  there 
is  much  In  the  evidence  to  support  the  conclu- 
sion that  neither  the  f700  note  nor  the  $120 
claim  for  rent  was  secured'  by  the  policy.  Th° 
$700  note  was  dated  In  March,  1898.  It  was 
secured  by  vendor's  Hen  notes  amountlsg  to 
$600,  pinned  to  It  as  collateral.  This  note 
was  at  one  time  assigned  to  Glfford  &  Co.. 
and  the  vendor's  lien  notes  were  at  that  time 
so  attached.  It  is  not  pretended  that  it  was 
then  regarded  as  secured  by  the  assigned  pol- 
icy. There  Is  certainly  no  presumption  grow- 
ing out  of  the  assignment  that  it  was  Intended 
to  cover  all  the  Indebtedness  of  the  husband. 
It  is  more  probable  the  wife  was  Induced  to 
make  It  to  secure  the  money  procured  by  her 
husband  about  the  date  of  the  assignment 
The  books  of  the  bank  in  the  handwriting  of 
Ervln  were  adduced  in  evidence,  and  con- 
tained no  mention  of  the  policy  in  connection 
with  the  $700  note.  The  $120  rent  claim  was  an 
Individual  claim  of  R.  T.  E^vin,  and  there  Is 
nothing  In  the  evidence  to  Indicate  that  any- 
thing but  partnership  claims  were  in  contem- 
plation. 

We  do  not  deem  it  necessary  to  notice  in 
detail  the  remaining  assignments.  They  pre- 
sent no  error  requiring  a  reversal. 

The  Judgment  of  the  trial  conrt  Is  affirmed. 
Affirmed. 
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OF  DETROIT,  MIOH.,  v,  DOBBN- 

BLASEB  «t  al.i 

(Court  of  CItU  Appeals  of  Texag.    July  4> 

1902.) 

MORTOAQBS— TRUST  DRBD  —  SALB  —  NOTICH — 
POSTING  —  SDFPICIBNCY  —  SALB  OF  WHOL.B 
TRACT— DISCRETION   OF   TRUSTBB. 

LThe  statute  relatlv*  to  sales  under  deeds 
of  trust  requires  notices  of  the  sale  to  be  posted 
in  three  public  places  in  the  county  where  the 
sale  ia  to  take  place,  one  of  which  shall  be  at 
the  door  of  the  courthouse.  Beld,  that  a  post- 
ing at  the  door  of  the  courthouse  near  the 
northwest  comer  of  the  courthouse  square,  and 
near  the  northeast  corner  of  the  square,  was 
jiot  sufficient,  being  practically  a  posting  in  one 
place. 

2.  Where  the  statute  requiring  notices  of 
■aaiea  under  deeds  of  trust  to  be  posted  in  three 
places  in  the  county  is  not  complied  with,  and 
the  sale  is  for  a  grossly  inadequate  price,  the 
irregularity  as  to  notice  renders  the  sale  in- 
ralid. 

3.  Where,  under  the  terms  of  a  trust  deed, 
it  is  discretionary  with  the  trustee  to  sell  the 
property  as  a  whole  or  In  parcels,  hia  sale  of 
two  lots  as  a  whole  is  no  abuse  of  discretion, 
in  the  absence  of  evidence  that  a  better  price 
would  have  been  obtained  by  a  sale  in  parcels. 

Appeal  from  district  court.  Hill  county; 
W.  Folndexter,  Judge. 

Suit  by  the  Texas  Loan  &,  Trust  Company 
against  O.  F.  Dorenblaser  and  otbers.  From 
a  Judgment  for  plaintiff,  the  National  Loan  & 
Investment  Company  of  Detroit,  Mich.,  ap- 
peals.   Affirmed. 

Wear,  Morrow  &  Smitbdeal  and  Prultt  & 
Smith,  for  appellant  Nelson  Phllllpa,  for 
appellees. 

Statement 

RAINBT,  C.  3.  The  following  Is  taken 
from  appellant's  brief,  viz.:  "This  suit  was 
brought  by  appellee  the  Texas  Loan  &  Trust 
Company  against  O.  F.  Dorenblaser,  J.  G. 
H.  Buck,  and  the  National  Loan  &  Invest- 
ment Company  of  Detroit  Michigan,  to  fore- 
close certain  vendor's  lien  notes  on  the  west 
half  of  lot  No.  38  of  the  Buck  addition  to  the 
town  of  HiUsboro,  Hill  county,  Texas,  exe- 
cuted on  May  22,  1896,  by  Dorenblaser  to 
Buck,  and  transferred  by  the  latter  to  the 
Texas  Loan  &  Trust  Company.  The  petition 
alleged  that  the  National  Loan  &  Investment 
Company  was  claiming  some  interest  in  the 
property,  and  that  it  was  made  a  party  for  the 
purpose  of  adjudicating  its  rights,  if  any.  The 
National  Loan  &  Investment  Company  an- 
swered, alleging  that  on  July  1,  1S95,  said 
Back,  who  was  then  owner  of  the  property 
In  question,  executed  his  deed  of  trust  con- 
veying the  whole  of  said  lot  No.  38  to  Bm- 
mett  Chambers,  as  trustee,  to  secure  the 
payment  to  It  (the  said  National  Loan  &  In- 
vestment Company)  of  an  obligation  for  (800, 
the  deed  of  trust  authorizing  Chambers,  in 
the  event  of  default  in  payment  of  the  obli- 
gation, to  sell  the  property  at  public  sale, 

^  Rehearing  denied  October  11,  1903,  and  writ  of  er- 
ror denied  by  auprezne  court 
f  S.  See  Mortgagee,  vol.  85,  Cent  Dig.  H  1072,  107S. 


and  to  apply  the  proceeds  toward  the  pay- 
ment of  the  indebtedness;  that  the  deed  of 
trust  was  properly  filed  for  record  in  Hill 
connty  on  July  12,  1885,  and  that,  default 
having  been  made  In  the  payment  of  the  ob- 
ligation, the  said  trustee,  upon  request  of  ap- 
pellant and  after  giving  proper  notice,  sold 
the  whole  of  lot  No.  38  at  public  sale  on 
March  2, 1887,  in  accordance  with  law,  to  the 
appellant  for  $300,  executing  his  deed  there- 
for; that  it  (the  National  Loan  &  Investment 
Company)  obtained  valid  title  to  the  proper- 
ty by  virtue  of  such  sale,  freed  from  said 
vendor's  lien  notes.  It  further  answered,  by 
way  of  cross-bill,  that  1'  there  was  any  de- 
fect In  the  trustee's  sale,  that  there  was 
then  due  to  It  on  said  obligation  the  sum  of 
$600,  which  was  due  and  unpaid,  and  se- 
cured by  a  first  lien  on  the  property  In  ques- 
tion, and  prayed  for  a  foreclosure  of  such 
lien.  The  Texas  Loan  &  TYust  Company  ro- 
piled  by  supplemental  petition,  alleging, 
among  other  matters,  which  we  think  not 
necessary  to  mention,  in  substance  as  fol- 
lows: That  the  trustee's  sale  was  void  for 
the  reason  that  the  property  sold  for  a  gross- 
ly inadequate  sum,  and  that  in  giving  notice 
of  the  proposed  sale  the  trustee  merely  post- 
ed three  notices,  all  of  which  were  iraated  In 
the  town  of  Hillsboto,  and  that  it  had  no  no> 
tice  of  such  sale;  and,  further,  that  in  sell- 
ing the  property  the  entire  lot  was  sold  in 
bulk,  whereas  the  east  half  should  have 
been  first  sold.  It  also  alleged  that  the  east 
half  of  said  lot  upon  which  It  had  no  claim, 
was  of  sufficient  value  to  more  than  satisfy 
appellant's  Indebtedness.  Nobody  else  com- 
plained of  the  sale.  The  case  was  tried  be- 
fore the  court  without  a  Jury,  and  resulted 
In  a  Judgment  In  favor  of  the  Texas  Loan 
&  Trust  (Company,  foreclosing  its  vendor's 
lien  as  prayed  for." 

Conclusions  of  Fact 

The  following  conclusions  of  the  trial  court 
are  adopted  by  this  court,  viz. : 

"(1)  I  find  that  on  the  22d  day  of  May, 
1896,  J.  O.  H.  Buck,  by  his  deed,  duly  con- 
veyed to  O.  F.  Dorenblaser  a  certain  lot  situ- 
ated In  the  city  of  Hlllsboro,  Texas,  known 
and  described  as  the  west  half  of  lot  38  of 
Buck  addition  to  the  city  of  Hlllsboro,  Texas, 
as  shown  by  the  plat  thereof,  recorded  In 
Hill  county  deed  records,  in  consideration 
for  which  said  O.  F.  Dorenblaser  on  the  date 
aforesaid  accepted  and  delivered  his  certain 
47  promissory  notes,  payable  to  order  of  said 
J.  G.  H.  Buck,  each  for  the  sum  of  $3.5; 
the  first  note  due  the  22d  of  July,  1886,  and 
one  note  due  on  the  22d  day  of  each  month 
thereafter  for  46  successive  months;  each  note 
bearing  hiterest  at  the  rate  of  10  per  cent 
per  annum,  and  usual  10  per  cent,  at- 
torney's fee  clause;  a  vendor's  lien  being 
expressly  retained  in  said  conveyance  upon 
said  real  estate  to  secure  the  payment  of  the 
aforesaid  notes,  which  deed  was  duly  filed 
for  record  in  Hill  county,  Texas,    jofg 
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"(2)  I  find  that  on  the  1st  day  of  Febru- 
ary, 1886,  the  said  J.  6.  H.  Buck  and  wife 
do^  executed  and  delivered  to  the  defend- 
ant National  Loan  &  Investment  Clompany 
their  cotaln  deed  of  trust  on  the  said  west 
half  of  Bald  lot  38  to  secure  the  payment 
of  certain  indebtedness  by  them  due  and 
owing  said  defendant,  which  deed  of  trust 
was  duly  recorded  in  said  deed  records  in 
Hill  county,  Texas,  upon  which  said  indebt- 
edness there  was  due  on  the  2d  day  of  De- 
cember, 1806,  the  sum  of  $760;  that  on  the 
28d  day  of  May,  1896,  the  said  J.  G.  H.  Buck 
indorsed  and  d^vered  to  the  platntlfF,  Tex- 
as Loan  &  Trust  Company,  the  aforesaid 
47  notes  executed  by  said  O.  F.  Dorenblaser, 
and  on  the  same  date  executed  and  deliver- 
ed to  the  plaintiff  a  transfer  and  assi^- 
ment  of  the  vendor's  lien  retained  in  said 
deed  to  secure  their  payment,  which  said 
transfer  was  on  the  same  day  duly  filed  for 
record  and  recorded  in  the  deed  records  of 
Hill  county,  Texas;  that  the  transfer  and 
delivery  by  said  J.  G.  H.  Buck  of  said  notes 
and  Men  was  made  with  the  understanding 
and  agreement  that  the  plaintiff  should  re- 
tain out  of  the  proceeds  of  said  notes  a  sum 
sufficient  to  pay  off  and  discharge  said  in- 
debtedness due  the  defendant  National  Loan 
&  Investment  Co.,— its  debt  secured  by  said 
deed  of  trust,— receiving  its  release,  duly  exe- 
cuted, of  the  lien  created  by  said  deed  of 
trust  to  secure  said  Indebtedness  on  the  2d 
day  of  December,  1886,  the  day  of  siild  pay- 
ment, which  was  upon  the  same  date  duly 
filed  for  record  In  Hill  county,  Texas;  that 
said  payment  was  made  by  plaintiff  without 
any  actual  knowledge  of  the  fact  that  the 
said  National  Loan  &  Investment  Compa- 
ny held  any  other  lien  upon  said  property  to 
secure  any  Indebtedness;  and  that  said  pay- 
ment was  made  by  plaintiff  under  the  belief 
that  thereby,  and  by  the  execution  of  said 
release  by  the  National  Loan  &  Investment 
Company,  said  property  was  cleared  from  all 
incumbrances  other  than  the  vendor's  lien 
held  by  it  to  secure  payment  of  said  notes 
aforesaid. 

"(3)  I  find  that  on  the  1st  day  of  July, 
1895,  the  said  J.  G.  H.  Buck  and  wife  exe- 
cuted and  delivered  to  the  defendant  Na- 
tional Loan  &  Investment  Company  their 
certain  deed  of  trust  upon  said  lot  88  of 
the  Buck  addition  to  said  city,  describing  it 
by  notes  and  bounds,  to  secure  the  indebt- 
edness in  the  principal  sum  of  $600,  in  which 
deed  of  trust  Emmett  Chambers  was  named 
as  trustee,  and  which  was  filed  for  record 
July  12,  1895,  in  Hill  county,  Texas,  and  duly 
recorded. 

"(4)  I  find  that  on  the  2d  day  of  March, 
1897,  under  and  by  virtue  of  said  deed  of 
trust  last  above  referred  to,  executed  by 
J.  G.  H.  Buck  and  wife  on  July  1,  1895,  said 
Emmett  Chambers,  trustee,  proceeded  to  sell 
and  did  sell  at  trustee's  sale  the  whole  of 
said  lot  38,  same  having  been  purchased  at 
said  sale  by  defendant  National  Loan'&  In- 


vestment Company  for  the  sum  of  |S0O; 
that  said  sale  was  advertised  by  posting 
up  three  written  notices  thereof  in  the  dty 
of  Hillsboro,  Texas,  for  at  least  twenty  days 
before  said  sale,  one  of  which  was  at  the 
door  of  the  courthouse  of  said  city,  and  the 
other  two  of  said  notices  being  tacked  up 
on  telephone  poles  on  two  respective  comers 
of  the  public  square  in  said  city;  that  the 
whole  of  said  lot  38  was  at  said  sale  sold  in 
bulk,  without  any  notice  to  or  Icnowiedge 
by  the  plaintiff  herein;  that  at  the  time  of 
said  sale  said  lot  38,  which  was  situated  In 
the  said  city  of  Hillsboro,  Texas,  consisted 
of  two  separate  residence  lots,  there  being 
separate  residences  upon  the  east  and  west 
halves  thereof,  respectively,  and  said  lots  be- 
ing fenced  and  divided  by  a  fence,  which 
at  the  time  of  said  sale  was  known  to  said 
trustee  and  said  defoidant,  and  which  two 
several  lots  were  at  the  time  susceptible  of 
separate  sale;  that  at  the  time  of  said  sale 
the  value  of  the  west  half  of  said  lot  38  was 
from  $1,200  to  $1,500,  and  the  value  of  the 
east  half  of  said  lot  38  was  ttom  $1,200  to 
$1,500,  and  that  at  the  time  of  said  sale  the 
amount  of  the  indebtedness  due  the  said  Na- 
tional Loan  &  Investment  Company  by  said 
J.  G.  H.  Buck  and  wife,  secured  by  said  deed 
of  trust  under  which  said  sale  was  had, 
was  the  sum  of  $693.13;  that  said  Emmett 
Chambers,  trustee,  in  pursuance  of  said  sale 
duly  executed  and  delivered  to  said  defoid- 
ant  National  Loan  &  Investment  Company 
his  trustee's  deed,  of  date  March  2,  1807, 
conveying  to  said  defendant  National  Loan 
&  Investment  Company  the  whole  of  said 
lot  38,  which  was  upon  the  same  day  duly 
filed  for  record  in  Hill  county,  Texas. 

"(5)  I  find  that  on  the day  of , 

1897,  and  after  the  instltntion  of  this  andt, 
the  defendant  National  Loan  &  Investment 
Company  conveyed  to  H.  R.  Matchett,  by  its 
general  w'a;Tanty  deed,  the  east  half  of  said 
lot  38,   describing  it  by  metes  and  bounds, 

'for    the    consideration    of  ;    that    the 

amount  of  plalntllTs  debt  to  secure  which  it 
holds  a  vendor's  lien  upon  the  west  half  of 
said  lot  38,  principal,  interest,  and  attomety*s 
fees,  la  the  sum  of  $2,640.28." 

Conclusions  of  Law. 

1.  The  statute  requires  notice  of  sales  un- 
der deeds  of  trust  to  be  given  by  imstlng 
written  or  printed  notices  thereof  hi  three 
public  places  in  the  county  where  the  sale 
is  to  take  place,  one  of  which  shall  be  at  the 
door  of  the  courthouse  of  the  county.  Elsch- 
er  V.  Simon  (Tex.  Sup.)  66  S.  W.  447;  Mar- 
ston  V.  Yaltes  (Tex.  Civ.  App.)  66  S.  W.  867. 
The  posting  of  the  notices  in  this  case,  one 
at  the  courthouse  door,  one  on  a  telephone 
pole  near  the  northwest  comer  of  the  court- 
house square,  and  the  other  on  a  telephone  pole 
near  the  northeast  comer  of  the  said  aqnare^ 
was  practically  one  place,  and  such  posting 
was  not  at  three  public  places,  as  contem- 
plated by  the  statute.    The  price  for  wlileh 
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the  lot  wdd  being  gtouHj  Inadequate,  the  Ir- 
regnlailty  In  giving  the  notice  of  sale  was 
soffldent  to  aet  aside  the  sale  by  the  trus- 
tee. 

2.  It  was  tat  the  discretion  of  the  tmstee; 
under  the  terms  of  said  deed  of  tmst,  to  sell 
the  property  as  a  whole,  or  In  separate  par- 
cels, and  the  ezercise  of  snch  discretion  In 
selling  the  whole  lot,  Instead  of  in  parcels, 
win  not  be  cause  for  setting  aside  the  sale, 
unless  It  operated  as  an  injury  to  opposing 
Interests.  The  eyldence  falls  to  show  that 
a  better  price  would  have  been  realized  by 
gelling  In  a  dlfTerent  manner,  or  that  a  dif- 
ferent result,  beneficial  to  opposing  Inter- 
ests, would  have  accrued.  We  thorefore  con- 
clude that  the  evidence  fails  to  show  an 
abuse  of  discretion  by  the  tmstee  in  selling 
the  lot  as  a  whole. 

For  the  reason  first  stated,  the  Judgment 
is  affirmed.    Affirmed. 


AMERICAN  COTTON  CO.  at  aL  r.  OOIi- 

LIBB.1 

(Court  of  Civil  Appeals  of  Texas.   June  21. 

190S2.) 

CANCBUiATION  OF  COMTRACTB— PARTIH8— PB- 
TinON— ALLEGATION  OP  PALBE  RBPKBSBN. 
TATIONS— BVIDBNCB— DJSTRUCnONB  —  VBR- 
DICT— SCFPICIBNOT. 

1.  In  a  suit  to  cancel  a  contract  and  deeds 
made  in  pursuance  thereof,  by  a  party  to  the 
contract  and  the  grantor  in  the  deeds,  against 
the  other  parties  to  the  contract,  the  grantee, 
and  hU  veudee,  the  petition  charged  all  de- 
fendants vrith  a  conspiracy  to  deprive  plaintiff 
of  his  property,  and  alleged  fraud  in  the  pro- 
curement of  the  contract,  and  that  there  was 
no  consideration  for  the  deeds.  Held,  that  de- 
fendants were  proper  parties  to  the  suit. 

2.  In  a  suit  to  cancel  a  contract  and  deeds 
made  in  pursuance  thereof,  the  petition  alleged 
that  defendants  made  false  representations  as 
to  the  capacity  of  a  designated  Icind  of  cotton 
presses,  the  merchantable  quality  of  the  cot- 
ton pressed  by  the  new  system,  the  saving  made 
in  the  reduction  of  freight  rates,  and  that  the 
procesa  of  pressing  cottou  by  the  new  method 
nad  iMSsed  the  experimental  stage,  and  that 
sach  representations  were  the  inducement  for 
the  malcinz  of  the  contract  and  deeds.  Held, 
that  the  alleged  representations  were  not  mere- 
ly expressions  of  opinion  as  to  future  transacr 
tions,  but  were  representations  of  existing 
facts  withiu  the  knowledge  of  defendants^  and 
hence  sufflcient  to  form  the  basis  of  a  suit  for 
the  rescission  of-  the  contract  and  cancellation 
of  the  deeds. 

3.  Though  such  representations  were  mere 
expressions  of  opinion  as  to  the  future,  they 
were  sufficient  to  form  the  basis  of  a  suit  for 
the  cancellation  of  the  contract  and  deeds,  if 
they  were  false,  and  defendants  knew  that  they 
would  not  be  performed. 

4.  In  a  suit  to'  cancel  a  contract  and  deeds 
made  in  pursuance  thereof,  on  the  ground  of 
fraudulent  representations,  the  admission  of 
evidence  of  representations  made  to  plaintiff  by 
one  of  the  defendants  before  the  execution  of 
the  contract  was  not  erroneous,  as  admitting 
parol  evidence  of  antecedent  conversations  to 
r»Tj  m  written  contract. 

5.  In  a  suit  to  cancel  a  contract  and  deeds 

*  Rehearing  denied  October  18,  1902. 

*  1.  See  CancellstloD  of  Initruments,  voL  S,  Oeat. 
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made  in  pursuance  thereof,  and  a  second  con- 
tract subsequently  made,  on  the  ground  of 
fraud,  evidence  examined,  and  Jteld  to  warrant 
a  finding  that  plaintiff,  after  knowledge  of  all 
the  facto,  did  not  ratify  the  contracts  and 
deeds. 

6.  Where,  in  a  suit  to  cancel  a  contract  and 
deeds  made  in  pursuance  thereof,  and  a  second 
contract  subsequently  made,  defendants  plead- 
ed that,  after  the  execution  of  the  first  and 
second  contracts,  plaintiff  ratified  them,  an 
Instruction  that,  if  plaintiff  had  ratified  the 
contracts,  the  jury  should  find  for  defendants, 
was  not  open  to  the  criticism  that  it  was  er- 
roneous, ou  the  ground  that  plaintiff  could 
not  recover  if  he  had  ratified  the  first  contract 
and  the  deeds,  though  he  had  not  ratified  the 
second  contract. 

7.  In  a  suit  to  cancel  a  contract  and  deeds 
made  in  pursuance  thereof,  and  a  second  con- 
tract snbsequenUy  made,  on  the  ground  of 
fraudulent  representations  as  to  the  character 
of  the  round  cotton  bale  process,  evidence  of 
the  manner  in  which  the  round  bale  was,  at 
the  time  of  the  trial,  more  than  four  years 
after  the  making  of  the  alleged  representations, 
presented  to  the  ginners,  and  what  claims  were 
made  for  it,  was  properly  excluded,  where  the 
proof  showed  that  improvements  in  the  process 
had  been  made  since  the  time  of  the  making  of 
the  alleged  representations. 

8.  The  testimony  as  to  the  saving  to  the  farm- 
ers in  handling  cotton  in  the  round  bale,  com- 
pared with  the  square  bale,  was  properly  ex- 
cluded, where  the  proof  showed  improvements 
in  the  round-bale  process  since  the  time  of  the 
making  of  the  alleged  representations. 

9.  Tills  testimony  was  also  immaterial. 

10.  The  objection  to  a  question  on  cross-ex- 
amination if  plaintiff  knew  how  many  round- 
bale  presses  there  were  in  the  country  was 
properly  sustained. 

11.  A  verdict,  in  a  suit  to  cancel  a  contract 
and  deeds  made  in  pursuance  thereof,  for  plain- 
tiff, except  as  to  a  designated  block,  as  de- 
scribed in  one  of  the  deeds  in  evidence,  is  suffi- 
cient, where  the  description  In  such  deed  is 
substantially  the  same  as  the  description  set 
forth  in  the  petition,  whereby  the  property  is 
fully  identified. 

12.  The  court's  failure  to  expressly  charge 
that  the  burden  of  proof  was  on  plaintiff  to 
establish  by  a  preponderance  of  the  evidence 
the  allegations  of  his  petition  was  not  reversible 
error,  when  the  charge,  considered  as  a  whole, 
placed  such  burden  on  plaintiff. 

Appeal  from  district  court.  Hill  county;  J. 
M.  Hall,  Judge. 

gult  by  W.  A.  Collier  against  the  Ameri- 
can Cotton  Company  and  others.  From  a 
decree  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Eugene  Williams  and  Vaughan  &  Works, 
for  appellants,  ciark  &  Bollnger  and  A  P. 
McKInnon,  for  appellee. 

BOOKHOUT,  J.  W.  A.  OoUler,  appellee^ 
as  plaintiff  below,  filed  bis  bill  on  the  7th 
day  of  July,  1896,  in  the  district  court  of 
Hill  county  against  the  American  Cotton 
Company,  as  the  real  party  defendant,  Join- 
ing'the  American  Cotton  Bale  Improvement 
Company,  the  Hubbard  City  Qln  &  Com- 
press Company,  D.  C.  Ball,  and  0.  H.  Bots- 
ford  as  codefendants,  charging  all  of  the  de- 
fendants with  conspiracy,  and  alleging  that 
on  August  22,  1805,  Botsford,  as  the  agent 
of  the  American  Cotton  Bale  Improvement 
Company,  entered  into  an  agreement  with 
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appellee  under  which  the  Hubbard  City  Gin 
&  Compresa  Company  was  afterwards  or- 
ganized as  a  Junior  corporation,  and  to  which 
Junior  corporation  were  conveyed  certain 
lots  situated  at  Hubbard  City,  Hill  county; 
a  portion  of  the  land  being  that  upon  wtiich 
%vas  located  a  gin  plant  operated  by  appellee 
previous  to  August  22.  1805,  as  a  square- 
bale  gin  plant;  the  remainder  of  the  land 
described  in  the  petition  being  a  part  of 
block  86,  hereinafter  to  be  especially  noted, 
upon  which  was  located  the  tank  furnishing 
water  to  the  gin  plant  Appellee  In  his  bill 
charges:  That  at  various  times  previous  to 
August  22,  1895,  the  defendants  represented 
that  they  bad  made  an  Important  discovery 
In  the  process  of  pressing  cotton,  which  was 
destined  to  revolutionize  the  entire  business 
and  system  of  handling  and  compressing  cot- 
ton for  the  market;  that  by  means  of  said 
BesEonette  system  of  pressing  cotton  a  sav- 
ing would  be  made  of  about  $6  or  $6  per 
bale  on  every  bale  of  cotton  that  was  ginned 
and  compressed  by  said  system;  that  said 
system  would  supplant  and  destroy  in  a 
short  time  the  method  of  ginning  and  press- 
ing cotton  then  employed  by  plaintiff  (mean- 
ing the  square-bale  process),  and  that  by 
adopting  the  Bessonette  system,  and  chan- 
Kiug  plaintllTs  plant  thereto,  plaintltt  would 
be  greatly  proflted  and  benefited;  that  they 
had  thoroughly  tested  the  Bessonette  system, 
and  experimented  with  It,  and  that  it  could 
be  succetefully  adopted,  and  that  it  had 
passed  beyond  the  experimental  stage,  and 
was  a  known  fact  to  them;  that  by  adopting 
said  system,  and  placing  one  of  their  Bes- 
sonette presses  with  plaintiff's  plant.  It 
would  be  able  to  successfully  press  all  the 
cotton  that  would  be  ginned  by  the  eight 
gin  stands  established  and  operated  by  plain- 
tiff, and  that  the  cotton,  when  compressed 
by  said  system,  would  be  more  valuable  In 
the  market  than  when  compressed  according 
to  the  old  method  of  compressing  employed 
by  plaintiff;  that  plaintiff  would  be  saved 
the  expense  of  having  to  compress  cotton 
after  the  same  had  been  put  up  in  bales; 
that  great  saving  would  be  made  in  not  hav- 
ing to  Insure  said  cotton  compressed  by  said 
Bessonette  system;  that  said  cotton  would 
sell  for  more  money  in-  the  market  per 
ix>und  than  cotton  compressed  in  the  cus- 
tomary way  employed  by  plaintiff,  and  that 
a  sample  of  said  cotton  so  compressed  would 
excel  that  of  cotton  compressed  by  the  meth- 
od employed  by  plaintiff.  That  by  means  of 
said  representations,  alleged  to  be  false  and 
fraudulent,  defendants  hiduced  appellee  to 
execute  said  agreement  of  August  22,  188IS, 
wherein  appellee  and  said  Improvement 
Company  agreed  that  the  latter  would  se- 
cure a  charter  organizing  the  Hubbard  City 
Gin  &  Compress  Company,  to  be  styled  the 
Local  Company,  with  a  capital  stock  of  $10,- 
000,  in  shares  of  $100  each,  and  It  was 
agreed  that  $4,900  of  said  stock  should  be 
subscribed  by  appellee,  and  paid  for  by  a 


conveyance  to  the  Local  Company  of  the 
■aid  real  estate,  being  the  gin  plant  of  ap- 
pellee; the  said  $4,900  of  stock  issued  to  ap- 
pellee to  be  held  by  trustee  as  collateral  se- 
curity for  the  payment  of  a  $3,000  indebted- 
ness of  appellee,  constituting  a  lien  on  the 
Hubbard  City-  Gin  plant;  said  stock  to  be 
delivered  to  appellee  upon  payment  of  the 
indebtedness  and  discharge  of  all  li«i» 
against  the  property.  That  said  Botsford 
agreed  to  subscribe  for  one-fourth  of  the 
capital  stock  of  said  company.  That  said 
contract  of  August  22,  1895,  further  provided 
that  the  said  Improvement  Company  war- 
ranted the  material  In  the  presses  to  be  fur- 
nished by  it  to  be  good,  and  that,  with  prop- 
er gin  plant  and  management,  it  would  work. 
successfully,  and  pack  a  cylindrical,  mer- 
chantable bale  of  cotton,  and  that  said  Im- 
provement Company  would  furnish  all  capi- 
tal for  the  purchase  at  market  prices  of  cot- 
ton In  the  seed  to  keep  the  plant  running  at 
its  full  capacity;  interest  and  exchange  to 
be  paid  by  said  Local  Company,  and  all  capi- 
tal so  furnished  to  be  charged  to  said  Local 
Company.  That  In  pursuance  of  said  con- 
tract he  conveyed  said  property.  That  his  old 
square-bale  presses  were  disconnected  from 
his  gin.  That  appellee  was  employed  by  the 
Local  Company  to  assist  In  managing  and 
running  the  same.  That  the  new  presses 
were  furnished  and  connected  with  the  gin, 
and  operations  w»«  begun  about  November 
1,  1895,  and  continued  until  December  23, 
1805.  That  notwithstanding  the  representa- 
tlons  and  contract  aforesaid  the  press  so  fur- 
nished by  said  Improvement  Company  was  a 
total  failure,  and  would  not  work  success- 
fully, in  this:  that  plalntHTs  gins  were  ca- 
pable of  ginning  75  bales  of  cotton  per  day. 
and  that  said  presses  would  not  press  ex- 
ceeding one-half  of  their  capacity,  and  did 
not  work  successfully  for  the  further  rea- 
son that  they  were  continually  breaking  and 
getting  out  of  repair,  necessitating  loss  of 
time  and  expense  in  their  operation  at  great- 
ly reduced  capacity,  and  that  the  cottoa 
compressed  by  them  was  injured  in  quality 
by  reason  of  burning  and  packing  at  the  cen- 
ter of  the  bale,  and  was  unmerchantable, 
and  could  not  be  sold  except  at  a  great  loss, 
and  that  the  press,  material,  and  attach- 
ments and  ccmdensw  furnished  by  the  de- 
fendants did  not  work  successfully,  for  the 
further  reason  that  there  was  a  great  loss 
and  waste  in  the  cotton  ginned.  That  the 
press  and  condenser  so  furnished  were  not 
of  the  standard  tyi>e  of  the  Bessonette  press, 
as  was  agreed  to  be  furnished  by  said  Im- 
provement Company,  but  were  of  a  different 
character  than  that  contracted  for,  and  w»e 
failures  and  defective,  so  far  as  a  practical 
cotton  press  was  concerned,  and  were  not  la 
any  respect  in  compliance  with  the  contract 
with  plaintiff,  and  did  not  pack  a  cylindrical, 
merchantable  bale  of  cotton,  and  were  use- 
less and  worthless  machinery.  That  be  re- 
lied Implicitly  upon  all  the  representations. 
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and  BtatementB  charged  to  have  been  made 
by  the  defendants,  and  especially  those  made 
by  the  said  Improvement  Company,  Bots- 
ford,  and  Ball,  who  vere  oaeen,  promoters, 
and  prime  movers  In  the  enterprise.  That 
said  statements  and  representations  and 
warranties  provided  for  In  the  contract  were 
false  and  fraudulent,  and  made  for  the  pur- 
pose of  obtaining  appellee's  property,  and 
that  It  was  solely  by  said  means  that  appel- 
lee was  Induced  to  part  with  title  to  his 
property,  and  that  he  had  received  no  conr 
slderatlon  whatever  for  bis  property,  by  rea- 
son of  which  certain  deeds  and  conveyances 
should  be  canceled  and  annulled,  and  the 
contract  rescinded,  and  that  he  be  reinvested 
with  the  title  and  possession  of  his  property. 
Appellee  followed  ap  the  foregoing  allega- 
tions with  a  series  of  charges  of  violations 
on  the  part  of  the  defendants  of  their  con- 
tracts of  August  22,  1895,— among  others, 
that  said  Ball  and  Botsford  represented, 
warranted,  and  guarantied  to  plaintiff  that 
in  the  purchase  of  cotton  the  defendant  Hub- 
bard City  Gin  &  Compress  Company  shonld 
incur  no  Tialt  whatever  on  account  of  the 
fluctuations  in  the  market;  that  appellee  ob- 
jected to  said  feature  of  the  contract  at  the 
time  it  was  presented  to  him,  but  that  he 
was  fully  assured  by  said  defendants  and 
the  Improvement  Company  that  cotton  would 
be  sold  and  placed  as  soon  as  bought,— mean- 
ing that  future  contracts  would  be  sold 
against  the  purchase  of  spot  cotton;  that 
about  2,000  bales  of  cotton  ginned  and  com- 
pressed at  the  plant  had  not  been  disposed 
of,  but  were  still  on  hand  (which  on  the 
trial  was  proven  to  have  been  utterly  false), 
and  that  by  reason  of  the  failure  of  the  press 
to  work,  and  the  failure  of  the  defendants 
to  dispose  of  the  cotton  on  the  days  as  pur- 
chased, and  to  sell  against  the  future  mar- 
ket, and  to  avoid  all  risk  of  fall  in  prices 
and  speculations  in  the  cotton  market,  the 
Improvement  Company  claimed  an  indebted- 
ness or  charge  against  the  Hubbard  City  Oln 
&  Compress  Company  of  more  than  (20,000, 
resulting  from  losses  in  the  operation  of  the 
plant,  which  defendants  had  guarantied 
should  be  successfully  and  properly  operat- 
ed; that  the  said  Improvement  Company 
obligated  Itself  to  erect  all  necessary  build- 
ings for  the  management  of  the  property 
and  protection  of  the  same,  yet  had  negli- 
gently failed  to  provide  storageroom  for  cot- 
ton, so  that  to  the  cotton  bought  and  accu- 
mulated at  the  plant  for  the  purpose  of  gin- 
ning great  and  Irreparable  damage  has  been 
sustained,  to  the  extent  of  several  thousand 
dollars.  Appellee  further  alleged  failure  on 
the  part  of  defendants  to  comply  with  their 
alleged  obligations  of  the  contract  of  Au- 
gust 22,  1895,  Immaterial  to  be  here  stated, 
as  it  will  be  necessary  for  the  court  to  read 
carefully  the  long  petition,  in  order  to  pass 
upon  appellants'  general  demurrer. 

To  the  original  petition  appellants  and  de- 
fendants below  filed  their  second  amended 


original  answer,  in  which  they  demurred 
generally  to  the  bill  of  appellee.  The  de- 
murrer was  overruled  by  the  trial  court,  to 
which  a  bill  of  exceptions  was  taken.  After 
the  general  denial,  special  answers  were  in- 
terposed to  appellee's  bill,  as  follows:  (1) 
That  appellee,  Collier,  was  manager  of  the 
Hubbard  City  Gin  &  Compress  Company  up- 
on the  ground  from  the  date  of  its  comple- 
tion until  the  bringing  of  his  suit,  and  that, 
if  injury  resulted  to  him,  the  same  was  caus- 
ed by  his  own  n^lect  and  mismanagement. 
(2)  That  after  executing  the  agreement  of 
August  22,  1895,  hereinafter  to  be  explained, 
appellee,  by  divers  acts,  ratified  and  confirm- 
ed these  contracts,  and  the  appellants  were 
led  to  advance  money  and  co-operate  with 
appellee  In  the  conduct  of  the  business,  and 
to  pay  purchase  money  upon  the  property 
described  In  his  bill,  whereby  said  contracts 
were  ratified  and  confirmed  by  appellee.  (8) 
The  American  Cotton  Company  claimed  by 
pleading  over  against  appellee  the  title  to 
the  property  in  controversy,  and  prayed  for 
damages  In  the  sum  of  |3,000  by  reason  of 
appellee's  having  taken  down  and  removed 
the  machinery  of  the  defendants  famished 
under  the  contract  of  August  22,  1805.  A 
trial  resulted  in  a  verdict  and  Judgment  for 
the  plaintiff,  and  the  defendants  have  ap- 
pealed. 

The  record  testimony  consisted  of:  (1)  Con- 
tract of  August  22,  1885,  between  the  Ameri- 
can Cotton  Bale  Improvement  Company,  call- 
ed the  St.  Louis  or  Improvement  Company,  by 
Chas.  H.  Botsford,  vice  president,  and  plain- 
tiff, W.  A.  Collier.  The  material  parts  of  this 
contract  are  substantially  set  out  in  the  peti- 
tion, and  by  Its  terms  the  Hubbard  City  Gin 
&  Compress  Company  was  to  be  chartered  and 
organized  with  a  capital  of  (10,000,  of  which 
the  American  Cotton  Bale  Improvement  Com- 
pany was  to  have  51  shares,  and  W.  A.  Col- 
lier. 49  shares,  each  share  of  the  face  value  of 
1100.  (2)  Deed  from  W.  A.  Collier  and  wife 
to  the  Hubbard  City  Gin  &  Compress  Com- 
pany', dated  January  20,  1896,  conveying  the 
land  upon  which  the  gin  plant  described  In 
the  petition  was  situated.  (3)  Deed  from  W. 
A.  Collier  and  wife  to  the  Hubbard  City 
Gin  &  Compress  Company,  dated  March  4, 
1896,  conveying  part  of  block  86,  upon  which 
the  tank  was  situated.  (4)  Deed  from  the 
Hubbard  City  Gin  &  Compress  Company  to 
the  American  Cotton  Company,  conveying 
both  of  the  above  parcels  of  land,  including 
the  bouses.  Improvements,  and  machiner}* 
thereon.  The  tacts  snfilclently  appear  in  the 
opinion. 

Opinion. 

1.  Appellants  have  assigned  as  error  the  ac- 
tion of  the  court  in  overruling  their  general 
demurrer  to  the  plaintiff's  petition.  It  is 
contended  that  the  court  erred  for  the  rea- 
son that  no  cause  of  action  is  shown  against 
the  Hubbard  City  Gin  &  Compress  Com- 
pany, D.  O.  Ball,  and  0.  H.x  Botsford,  and 
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hence  they  were  not  necessary  or  proper  par- 
ties to  the  anlt  The  petition  charges  all  of 
the  defendants  with  a  conspiracy  to  deprive 
plaintiff  of  his  property.  It  charges  that  Bots- 
ford  and  Ball  were  officers  of  and  represent- 
ed the  American  Cotton  Bale  Improvement 
Company,  and  that  Botsford,  as  the  agent  of 
said  company,  made  certain  false  statements 
and  representations  to  plalntlfl  to  Induce  him 
to  sign  the  contract  of  August  22,  1S95.  It 
alleges  fraud  in  the  procurement  of  the  con- 
tract, and  further  alleges  that  there  was  no 
consideration  for  the  deeds  executed  by  plain- 
tiff to  the  Hubbard  City  Gin  &  Compress 
Company,  and  sought  to  have  said  deeds  can- 
celed. The  parties  named  were  proper  parties 
to  the  suit,  and  the  court  did  not  err  in  so 
holding.  Sllberberg  v.  Pearson,  76  Tex.  289, 
12  S.  W.  850;  Berry  v.  House,  1  Tex.  Civ. 
App.  5e2,  21  S.  W.  711.  Nor  was  there  error 
in  overruling  the  demurrer  on  the  ground  that 
the  representations  alleged  by  plalntlfl  to 
have  been  the  Inducement  moving  him  to  ex- 
ecute the  contract  of  August  22,  1896,  and  the 
deeds  of  January  20  and  March  4,  ISSe,  were 
opinions  and  expressions  of  future  transac- 
tions. The  petition  alleged  representations 
made  to  the  appellee  by  defendants  as  to  the 
quality  and  capacity  of  the  new  presses,  the 
merchantable  quality  of  the  cotton  to  be 
pressed  by  the  new  system,  the  saving  to  be 
made  In  the  reduction  of  freight  rates,  that 
the  process  of  pressing  the  cotton  by  the  new 
method  had  passed  the  experimental  stage, 
and  other  allegations  of  facts  purporting  to 
be  within  the  knowledge  of  the  party  making 
tbem,  and  upon  which  plaintiff  relied,  and 
which  were  the  Inducement  for  blm  to  alter 
into  the  contract  sought  to  be  annulled.  The 
representations  set  out  in  the  petition,  and 
which  are  alleged  to  be  the  Inducement  for 
entering  Into  the  contract,  are  stated  as  facts 
then  existing,  upon  which  plaintiff  was  au- 
thorized to  rely.  If,  however,  the  represen- 
tations had  reference  to  what  defendants 
would  do  In  the  future,  and  were  the  Induce- 
ment for  the  execution  by  plaintiff  of  the' con- 
tract, he  could  avoid  the  contract  If  such  rep- 
resentations were  false,  and,  at  the  time  they 
were  made,  defendants  knew  the  same  would 
not  be  performed.  Henderson  v.  Railway 
Co.,  17  Tex.  660,  87  Am.  Dec.  675;  Green- 
wood V.  Pierce,  58  Tex.  130;  Railway  Co.  v. 
Jones,  82  Tex.  166,  17  S.  -W.  634;  Railway  Co. 
V.  Tltterlngton,  84  Tex.  218,  19  S.  W.  472,  31 
Am.  St.  Rep.  39;  Railway  Co.  v.  Plttman,  4 
Tex.  Civ.  App.  172,  23  S.  W.  818. 

2.  It  is  contended  under  the  second  and 
fourth  assignments  of  error  that  the  court 
erred  In  refusing  to  set  aside  the  verdict  and 
judgment  because  the  paper  title  of  the  de- 
fendant the  American  Cotton  Company  vest- 
ed title  In  it  to  all  of  the  property  in  contro- 
versy, and  the  evidence  failed  to  show  any 
fraud  on  the  part  of  any  one  of  the  defend- 
ants. There  was  a  sharp  conflict  in  the  evi- 
dence on  nearly  all  of  the  material  Issues. 
There  was  evidence  tending  to  support  each 


material  allegation  in  the  petition,  sufflclcnt 
to  justify  the  jury  In  returning  tlie  verdict 
they  did.  At  the  time  of  the  making  of  the 
contract  of  August  22,  1895,  the  system  for 
pressing  cotton  in  a  round  bale  was  new.  The 
plaintiff  was  not  Informed  as  to  tbe  degree  of 
perfection  the  system  had  reached,  or  as  to 
whether  It  was  a  success.  The  evidence  clear- 
ly shows  that  it  was  represented  to  plaintiff 
that  the  Bessonette  system  had  been  tbor- 
ongbly  experimented  with,  and  that  It  oonld 
be  successfully  adopted,  and  that  It  had  pass- 
ed beyond  the  experimental  stage  and  was  a 
known  fact,  and  that  It  would  be  the  means 
of  saving  in  or  $6  on  each  bale  of  cotton 
pressed  by  that  system.  Anderson,  the  man- 
age of  one  of  the  dlvlsl(His  of  the  defendant, 
testified  that  the  bale  made  by  the  round-bale 
i^Btem  In  1806  had  no  advantage  over  the 
square  bale.  The  cost  was  practically  the 
same,  and  In  substance  his  testimony  is  that 
there  was  no  saving;  and  there  was  testi- 
mony that  It  had  not  passed  the  experimoital 
stage,  and  that  the  system  was  not  perfected 
until  some  time  thtfeafter.  There  was  evi- 
dence that  there  were  mechanical  defects  In 
the  press,  which  prevented  the  same  from 
performing  its  work  as  It  should.  It  was 
shown  that  plaintiff  had  not  In  fact  received 
any  stock  in  the  Hubbard  City  Oin  &  Com- 
press Company  or  the  American  Cotton  Com- 
pany. The  $4,900  in  stock  which  he  should 
have  received  In  the  former  company  was 
held  by  that  company  to  secure  It  against  tbe 
vendor's  lien  on  that  part  of  block  86  conven- 
ed by  Collier  and  wife  to  said  company  on 
March  4, 1896.  This  lien  was  paid  off  ^3y  tbe 
American  Cotton  Company,  and  It  seems  that 
company  holds  tbe  stock  to  which  plalntlfl 
was  entltied,  asserting  a  right  thereto  by  rea- 
son of  such  payment.  We  conclude  that  the 
testimony  was  amply  sufficient  to  support  the 
verdict  and  judgment,  and  the  above  conten- 
tion of  appellant  is  without  merit 

8.  In  appellants'  fifth,  sixth,  and  seventh 
assignments  of  error,  it  la  contended  that  tbe 
court  erred  in  admitting  In  evidence  tbe  tes- 
timony of  J.  A.  Collier  that:  '1  remember 
being  present  when  my  father  and  Botsford 
had  a  conversation.  I  remember  a  statement 
Mr.  Botsford  made  In  connection  with  the  new 
business.  He  said,  'We  have  a  new  thing, 
and  It  has  been  tested,  and  all  we  have  to  do 
when  we  get  tbe  plant  is  to  go  to  woik.' 
He  says,  'It  is  a  good  thing,  and  It  la  a  go, 
and  there  will  be  no  experiment  about  it  AH 
we  have  to  do  Is  to  put  it  up  and  go  to  mak- 
ing money.'  He  said  that  be  would  make 
from  three  to  seven  dollars  a  bale  on  it;  that 
this  saving  would  be  made  in  various  ways, — 
from  bogging  and  ties,  freight  rates,  no  com- 
missions to  take  out,  no  middlemen's  profits; 
that  he  would  get  a  better  price  in  tbe  market 
for  cotton  over  other  cotton;  that  we  would 
save  compress  fees;  that  the  outfit  he  was 
putting  in  would  make  the  saving  for  tbe 
business  If  it  was  entered  into.  That  these 
statements  were  made  before  any  oontxaet 
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was  signed."  It  Is  tncdsted  that  this  eTidence 
was  inadmissible,  because  parol  erldence  of 
antecedent  or  contemporaneous  conversation 
and  representations  is  inadmissible  to  contra- 
dict, take  from,  or  vary  tbe  terms  of  a  com- 
plete written  Instrument.  The  court  did  not 
err  In  oyerrullng  the  objection  to  the  testi- 
mony. The  evidence  was  not  oflTered  to  vary 
the  terms  of  the  contract.  It  was  admissi- 
ble to  show  that  the  plaintiff  was  Induced  to 
make  the  contract  through  fraudulent  repre- 
sentations made  to  him  by  defendant's  agents, 
which  they  knew,  or  ought  to  have  known, 
were  not  true,  and  which  were  made  for  the 
purpose  of  deceiving  him. 

4.  It  Is  contended  by  appellants  In  their 
ninth,  tenth,  eleventh,  and  twelfth  assign- 
ments of  error  that  appellee,  having  been 
fully  Informed  of  the  mechanical  operations 
of  the  machinery  prior  to  the  making  of  his 
deeds  of  January  20  and  March  4,  1896,  and 
on  April  22,  1896,  was  informed  that  the  Hnb- 
bard  City  Gin  &  Compress  Company  was 
Indebted  to  the  American  Cotton  Bale  Im- 
provement Company  in  the  sum  of  about  $20,- 
000,  and  having  voted  in  a  meeting  of  the 
stockholders  of  the  Hubbard  City  Qln  &  Com- 
press Company  held  on  April  22,  1896,  to 
convey  the  property  in  controversy  to  the 
American  Cotton  Company,  and  to  take  stock 
in  the  American  Cotton  Company  In  lieu  of 
bis  stock  in  the  Hubbard  City  Oin  &  Com- 
press Company,  and  thereafter,  by  letter  dat- 
ed May  26,  1896,  indicated  his  willingness 
and  desire  to  continue  operating  the  plant 
at  Hubbard  City  under  the  round-bale  sys- 
tem, must  be  held  to  have  ratified  his  con- 
tract of  August  22,  1895,  and  his  two  deeds 
above  mentioned.  After  the  making  of  the 
contract  of  August  22,  1895.  Collier  continued 
to  operate  the  square-bale  plant  until  No- 
vember 1,  1805,  when  It  was  changed,  and  the 
round-bale  press  was  Installed  In  his  gin  plant. 
The  plaintiff  operated  this  system  until  De- 
cember 23,  1895,  when  It  was  shut  down. 
It  was  represented  to  plaintiff  by  Botsford 
that,  as  a  part  of  the  plans  of  operating  the 
plant  when  first  established,  they  would  buy 
cotton  In  the  seed  from  the  farmers.  To  this 
plaintiff  objected  on  the  ground  that  he  did 
not  want  to  buy  cotton  and  hold  It  for  specu- 
lation. He  was  told  that  they  would  take  no 
chances  on  the  fluctuations  of  the  market  In 
cotton;  that  they  would  hedge  against  the 
purchase  of  cotton  by  selling  against  the  cot- 
ton as  fast  as  it  was  bought  by  him.  That 
be  proceeded  to  buy  cotton  in  the  seed  be- 
fore the  press  was  put  In  and  ready  for  op- 
eration. No  sales  were  made  by  defendants 
against  the  cotton  so  bought.  There  was  a 
meeting  of  the  stockholders  of  the  Hubbard 
City  Gin  &  Compress  Company  held  at  Waco 
on  April  22,  1896.  Plaintiff  was  present.  It 
was  there  proposed  to  transfer  the  property 
of  the  Hubbard  City  Gin  &  Compress  Com- 
pany to  the  American  Cotton  Company. 
Plaintiff  objected.  He  complained  that  the 
press  did  not  work  properly.  He  was  told 
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that  defendants  would  carry  it  over  his  head. 
He  was  told  that  they  wonld  put  In  a  new 
press  for  the  next  year.  Improved  and  differ- 
ent entirely  from  the  old  one.  Plaintiff  was 
shown  a  statement  showing  a  loss  of  $20,000 
on  the  sales  of  cotton  for  the  season  of  1896. 
The  statement  did  not  give  any  items,  but 
was  simply  a  general  statement  giving  the 
result  of  cotton  sales.  After  this  plaintiff 
voted  for  the  transfer  of  the  property  to  the 
American  Cotton  Company.  The  evidence 
shows  that  at  that  time  Collier  did  not  know 
of  the  business  methods  of  defendants.  He 
had  no  knowledge  of  the  business  dealings 
toe  the  year  1805,  except  the  general  state- 
ment that  there  had  been  a  loss  of  over  |20,- 

000  on  cotton  sales.  On  May  25,  1896,  J.  A. 
Collier,  for  his  father,  W.  A.  Collier,  wrote 
a  letter  to  D.  G.  Ball,  president  of  the  Ameri- 
can Cotton  Company,  as  follows:  "While  we 
have  the  utmost  confidence  in  the  business, 
we  are  at  a  loss  as  to  whether  It  la  going 
to  be  wMth  anything  to  us  or  not  Tou  see 
we  are  absolut^y  in  the  dark  as  to  why  the 
work  Is  not  going  on.  It  Is  tme,  yon  have 
been  very  kind  to  us,  in  writing  us  promptly, 
and,  while  we  have  been  encouraged  much 
at  times.  It  seems  now  that  we  are  burning 
daylight  Understand,  this  is  a  matter  of  liv- 
ing with  us.  Accumulation  is  far  beyond  our 
expectation.  So  you  see  we  have  Intrusted 
into  the  hands  of  the  company  our  only  means 
of  support  Hence  it  does  not  seem  asking 
too  much  that  you  post  us  on  the  business 
of  the  company  just  as  far  as  we  are  de- 
pendent on  the  company.  Things  that  do  not 
concern  us,  we  do  not  care  anything  about 
But  we  should  like  to  know  why  the  com- 
pany's meeting  has  been  deferred  from  time 
to  time,  and.  If  the  business  is  in  danger  by 
any  Important  question  that  has  not  been  set- 
tled, it  does  not  seem  out  of  place  for  us  to 
know  It;  for  I  am  sure  that,  if  the  business 
Is  as  represented  to  us.  It  is  greatly  to  our 
Interest  to  stick  to  It  which  we  intend  to  do 
until  we  are  made  to  believe  otherwise.  Hop- 
ing you  will  favor  us  with  encouraging  in- 
formation soon,  I  am,  yours  truly,  J.  A.  Col- 
lier." This  letter  was  written  in  behalf  of 
the  appellee.  The  reply  of  appellant  D.  O. 
Ball  to  the  above  letter,  of  date  May  28, 
1896,  among  other  things,  contained  encoura- 
ging Information  concerning  the  objects,  pros- 
pects, and  purposes  of  the  new  scheme,— that 
their  foundry  at  Chicago  was  actively  at  work; 
important  changes  had  been  made  in  the 
handling;  they  expected  to  run  the  Hubbard 
City  plant,  full  capacity,  and  put  in  new 
plants,  etc.;  and  stated  further:  "I  do  not 
think  you  are  making  a  mistake  In  maintain- 
ing your  confidence  In  the  round  bale,  as  we 
do.  [Signed]  The  American  Cotton  Bale 
Imp.  Co.,  D.  C.  Ball,  President"  Ball,  as 
president  of  the  American  Cotton  Bale  Im- 
provement Company,  on  June  20,  1896,  among 
other  things,  wrote  appellee  as  follows:  "Aft- 
er quite  a  delay,  which  I  regret  very  much, 

1  finally  have  been  able  to  get  at  preparing 
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the  papers  yon  W(uit;  and  we  send  you  tcHlay 
by  expreas  all  those  papers  on  the  operation 
of  the  business  for  the  past  season,  which, 
taken  with  the  records  you  have  there,  will 
enable  you  to  go  through  and  locate  every- 
thing with  regard  to  the  business.  Anything, 
howevo',  that  you  do  not  get  from  these,  and 
that  you  want  further,  in  the  way  of  Informa- 
tion and  explanation,  please  let  us  know,  and 
we  will  be  glad  to  supply  It  to  you."  And 
further:  "I  am  sorry  to  have  delayed  you  so 
long  In  the  getting  of  these  papers,  but  you 
understand  what  an  amount  of  hard  work  I 
have  had  upon  me,"  etc.  "We  will  in  ample 
time  shape  up  everything  at  the  plants, 
*  *  *  and  put  up  sufficient  additional 
plants  to  enable  us  to  do  a  large  business," 
etc.  "It  does  no  good,  but,  on  the  contrary, 
usuaUy  barm,  to  recall  past  mistakes  In  the 
way  of  blame,  so  we  must  do  none  of  that." 
"As  to  the  question  of  the  cotton  being  mer- 
chantable, there  is  no  question  about  it.  As 
a  matter  of  fact,  there  was.  In  proportion,  a 
far  bigger  demand  for  the  round-bale  cotton 
than  for  any  other  sort."  "I  took  the  stand 
from  the  start  that  we  should  protect  your 
interest;  that  you  had  gone  into  this  thing 
in  good  faith  with  us,  and,  while  we  had 
kept  good  faith  with  you  in  every  way.  It 
was  a  matter  of  mutual  loss."  There  la  evi- 
dence that  plaintiff  had  attempted  to  get  in- 
formation as  to  the  business  for  1896,  but 
had  failed,  until  be  received  the  statements 
contained  in  the  letter  from  Ball  on  June 
20th.  It  was  then  for  the  first  time  that 
plaintiff  discovered  the  condition  of  the  busi- 
ness. He  promptly  Instituted  this  suit  to  set 
aside  the  transaction.  The  court  Instructed 
the  Jury  to  the  effect  that  If  they  believed 
from  the  evidence  that  W.  A.  Collier,  with 
full  knowledge  of  the  facts  and  wrongs  done 
him,  if  any,  after  the  execution  of  the  con- 
tract of  August  22,  1885,  and  the  contract  of 
April  22,  1806,  ratified  and  confirmed  said 
contracts,  then  they  should  find  for  the  de- 
fendants. The  effect  of  their  finding  is  that 
Collier  did  not  ratify  said  contracts,  and  the 
evidence  is  sufficient  to  support  their  finding 
In  this  respect. 

6.  The  above  clause  of  the  court's  charge 
on  ratification,  it  Is  contended,  is  erroneous, 
in  that  It  is  insisted  that  If  Collier  ratified 
the  contract  of  August  22,  1895,  and  the 
deeds  of  January  20  and  March  4,  1896,  be 
could  not  recover,  even  though  he  may  not 
have  ratified  the  contract  of  April  22,  1896. 
The  contention  is  without  merit  The  de- 
fendants' answer,  In  which  they  plead  rat- 
ification, alleged  "that  after  the  execution 
of  the  contract  of  August  22,  1896,  and  after 
the  execution  of  the  contract  of  the  22d  day 
of  April,  1896,  the  said  Collier,  by  divers 
and  sundry  acts,  ratified  and  confirmed  said 
contracts,"  etc.  The  charge  of  the  coin^ 
followed  the  pleading,  and  clearly  submit- 
ted the  issue  therein  presented. 

0.  Appellants'  sixteenth,  seventeenth,  and 
eighteenth   assignments   of   error  complain 


of  the  action  of  the  court  In  excluding  certain 
testimony  offered  by  the  defendants.  It  was 
sought  to  prove  by  the  witness  A.  T.  Rose 
the  manner  in  which  the  round  bale  was  at 
the  present  time  presented  to  the  goners, 
and  what  claims  were  made  for  it  The 
objection  was  made  that  It  was  not  shown 
that  the  present  press  was  like  the  one  that 
Collier  had.  The  case  was  tried  in  October, 
1900,  and  the  question  had  reference  to  that 
time.  The  transaction  out  of  which  this 
suit  arose  took  place  in  1895,  and  the  on- 
disputed  evidence  is  that  at  the  time  of  the 
trial  there  had  been  improvements  made  in 
the  press  and  system  since  1895.  There  was 
no  error  in  sustaining  the  objection  to  the 
testimony.  The  witness  T.  A.  Bolt  was  ask- 
ed what  saving,  if  any,  was  there  to  the 
farmers  In  handling  cotton  In  the  round 
bale,  compared  with  the  square  bale.  This 
testimony  was  not  admissible  t<a  the  same 
reason,  and  for  the  further  reason  that  it 
was  immaterial.  Collier  was  asked  on  cross- 
examination,  "Do  you  know  how  many  of 
these  round-bale  presses  there  are  all  over 
the  country?"  The  question  was  objected 
to  as  Immaterial,  and  the  objection  was  sus- 
tained.   In  this  there  was  no  error. 

7.  It  is  contoided  that  the  verdict  Is  in- 
sufficient to  support  the  Judgment,  in  that  It 
depends  upon  evidence  to  make  it  certain, 
and  refers  to  a  deed  dated  March  4, 1896.  for 
description  of  that  property  in  block  86  fonnd 
for  the  American  Cotton  Company,  and  no 
such  deed  is  described  in  the  pleadings,  and 
no  reference  is  made  to  the  pleadings.  The 
verdict  was  as  follows:  "We,  the  Jury,  find 
for  the  plaintiff,  except  as  to  block  86,  as 
described  in  deed  dated  4th  day  of  March, 
1896;  and,  as  to  said  part  of  block  86,  we 
find  for  the  defendant  the  American  Cotton 
Company."  The  evidence  shows  that  there 
was  a  vendor's  lien  for  $3,000  against  W.  A. 
Collier  for  that  part  of  block  86  conveyed 
by  him  to  the  Hubbard  City  Oln  &  Compress 
Company  upon  which  the  tank  was  located. 
The  Uen  was  paid  off  by  the  defendant  the 
American  Cotton  Company,  and  represented 
the  market  value  of  the  property.  The  court 
instructed  the  Jury  as  follows:  "You  are  in- 
structed that  the  proof  shows  that  the  con- 
sideration for  part  of  block  86,  described  In 
the  deed  from  W.  A.  Collier  and  wife  to  the 
Hubbard  City  Oln  &  Compress  Company, 
of  date  March  4,  1896,  was  furnished  by  the 
American  Cotton  Bale  Improvement  Com- 
pany; and  for  this  reason  you  are  Instruct- 
ed that,  r^ardless  of  the  other  Issues  of  this 
case,  that  as  to  this  piece  of  property  to 
find  a  verdict  for  the  American  Cotton  Oona- 
pany."  The  description  of  the  land  In  the 
deed  from  W.  A.  Collier  and  wife  to  the 
Hubbard  City  Gin  &  Compress  Company, 
read  in  evidence,  purporting  to  convey  part 
of  block  86,  is  substantially  the  same  de- 
scription as  the  one  given  in  the  petition, 
and  fully  identifies  the  property  as  being  the 
same  as  la  set  out  In  the  treading.    ODie 
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Judgment  follows  the  description  as  con- 
tained in  the  petition  and  in  the  deed.  The 
verdict  was  sufficient  to  support  the  Judg- 
ment. Morrison  t.  Van  Bibber,  25  Tex.  Supp. 
153;   Wood  v.  Welder,  42  Tex.  396. 

8.  It  is  contended  under  the  twenty-fifth 
assignment  of  error  that  the  court  erred  in 
its  charge  in  failing  to  instruct  the  Jury  that 
the  burden  of  proof  was  upon  the  plaintiff 
to  establish  by  a  preponderance  of  the  evi- 
dence the  allegations  contained  lu  the  petition. 
There  was  no  distinct  charge  by  the  court 
that  the  burden  of  proof  was  on  plaintiff,  but, 
consldoing  the  charge  as  a  whole,  it  clearly 
appears  that  the  burden  of  proof  is  upon 
plaintiff  to  establish  by  eyldence  the  facts  up- 
on which  he  sought  to  recover. 

Finding  no  error  in  the  record,  the  Judg- 
ment iB  affirmed.    Affirmed. 


ST.  LOUIS  S.  W.  RT.  CO.  OP  TEXAS  v. 

DUCK.i 

(Court  of  Civil  Appeals  of  Texas.    Jane  21, 

1902.) 

CARRIBRS  —  PASSBNOHR  ACCOMMODATIONS  — 
ACTS  OF  PSLLOW  PABSENGBRS  —  ACTIONS  — 
PLBADINQ  —  INSTRUCTIONS  —  REQUEST  TO 
CHAKOB-RBPUSAL.. 

1.  Where  a  petition  asked  damages  against  a 
carrier  on  account  of  the  sickness  of  plain- 
tififg  wife,  arising  from  the  carrier's  failure  to 
keep  Its  cars  properly  heated,  and  the  sum  of 
fl30  for  doctors'  bills,  and  $26  for  drugs  ex- 
pended In  the  treatment  of  plaintiff's  son, 
whose  sickness  was  caused  by  the  same  fact, 
and  the  court  charged  that  plaintiS  could  not 
recover  anything  for  the  sickness  of  his  son, 
except  for  the  reasonable  medical  attention 
and  amounts  paid  out,  a  charge  that  if  the  in- 
juries to  plaintiff's  wife  and  child  were  the 
proximate  results  of  the  negligence  of  defend- 
ant, etc.,  they  should  find  for  plaintiff,  was  not 
objectionable,  as  anthorizlng  a  recovery  for  the 
injuries  sustained  by  the  child. 

2.  Where  a  petition  in  an  action  for  injuries 
alleged  that  the  amount  paid  for  medicine  and 
medical  treatment  was  necessary,  and  that 
plaintiff  was  compelled  to  pay  the  same,  such 
allegation,  by  intendment,  meant  that  the  char- 
ges were  reasonable,  and,  in  the  absence  of  a 
special  exception  to  the  pleading,  was  sufficient 
to  admit  eridence  of  the  amount  actually  paid, 
and  of  the  reasonableness  of  the  charges. 

3.  Where,  in  an  action  for  injuries  to  a  pas- 
senger by  reason  of  insufficient  accommoda- 
tions, and  failure  to  prevent  humiliation  from 
the  acts  of  fellow  passengers,  the  main  charge 
required  of  the  carrier  the  highest  degree  of 
care  known  to  the  law  in  protecting  its  pas- 
sengers from  insult  or  injury  by  fellow  pas- 
sengers, and  no  objection  was  made  to  such 
charge,  the  carrier  was  not  entitled  to  object 
to  an  instruction  at  the  instance  of  the  plain- 
tiff requiring  only  ordinary  care  of  the  carrier 
in  the  performance  of  its  duty  in  this  respect. 

4.  A  requested  charge  fully  covered  by  the 
charge  given  is  properly  refused. 

Appeal  from  district  court,  Hunt  county; 
H.  C.  Connor,  Judge. 

Action  by  C.  A.  Duck  against  the  St  Lou- 
Is  Southwestern  Railway  Company  of  Texas. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 


*  Reheartns  denied  OctdMr  18,  1903. 


E.  B.  Perkins,  Geo.  S.  Perkins,  and  D.  Up- 
thegrovc,  for  appellant.  Montrose  &  Starnes 
and  L.  A.  Clark,  for  appellee. 

BOOKHOUT,  J.  AppeUee  brought  this 
suit  against  appellant  for  alleged  damages 
/or  personal  injuries  to  his  wife,  and  for 
expenses  incurred  on  account  of  the  sickness 
of  his  child;  charging  that  he  bought  a  tick- 
et of  appellant  from  Ureenville,  Tex.,  to  Pa- 
ducah,  Ky.,  on  December  19,  1899,  for  his 
wife  to  travel  over  the  lines  of  appellant  and 
Its  connections  from  Greenville  to  Paducah 
and  return;  that  his  wife  and  child  did  make' 
said  trip,  and  were  exposed  to  cold,  and  not 
furnished  water,  and  compelled  to  travel  in 
unclean  cars,  with  objectionable  passengws, 
who  smoked  tobacco  and  drank  liquor,  and 
cursed,  and  spit  on  the  floor,  and  threatened 
to  fight,  all  of  which  was  objectionable  t^ 
bis  wife,  who  was  a  lady  of  refined  sensi- 
bilities, and  all  of  which,  it  was  charged;, 
was  attributed  to  the  negligence  of  appel- 
lant; that  by  reason  of  these  things  his  wlfe- 
and  child  were  made  sick,  and  his  wife's 
personal  injuries,  as  alleged,  amounted  to 
$1,500,  and  he  lost  her  services,  which  were 
worth  $200,  during  the  period  of  two  months, 
and  spent  $155  for  medicine  and  doctors  for 
the  child.  Appellant  answered  by  general  de- 
nial, and  especially  that  the  ticket  sold  was 
what  Is  commonly  called  a  ''holiday  excur- 
sion ticket";  that  it  was  In  the  habit,  and 
had  been  for  several  years,  of  running  holi- 
day excursions  on  cheap  rates  from  Texas 
to  the  old  states;  these  cheap  rates  were 
put  in  for  accommodation  of  people  who  de- 
sired to  visit  their  old  homes,  many  of  whom 
could  not  do  so  unless  low  rate  was  made; 
that  by  reason  of  these  facts  the  trains  were 
usually  crowded,  and  that  many  of  the  pas- 
sengers were  people  who  were  In  the  habit 
of  performing  manual  labor,  and  numbers 
of  them  carried  their  own  provisions,  and 
that  their  conduct  was  easy  and  cheerful, 
such  as  is  not  uncommon  with  the  people  of 
Texas,  and  which,  in  the  opinion  of  appel- 
lant, was  in  no  wise  Improper,  and  that  It 
Is  true  that  some  of  them  would  occasional- 
ly speak  In  tones  louder  than  Is  customary 
in  what  is  called  "good  society,"  but  that 
the  conduct  of  the  passengers  in  respect  to 
the  matters  alleged  was  such  as  appellant 
had  no  right  to  regulate  or  control;  that 
appellant  did  exercise  due  care  for  the  com- 
fort of  passengers,  and  proper  care  to  pre- 
serve order  among  them,  as  far  as  it  Is  an- 
thorlzed  to  do  under,  the  law;  that  appellee 
bad  full  knowledge  of  the  conditions  under 
which  his  wife  would  travel  before  he  bought 
the  ticket  and  put  her  on  the  train.  The 
case  was  tried  October  12,  1901,  before  s 
Jury,  and  the  trial  resulted  In  a  verdict  hi 
favor  of  appellee  for  $400.  Motion  for  a 
new  trial  being  overruled,  appellant  has 
prosecuted  this  appeal. 

1.  It  Is  contended  that  the  court  erred  in 
instructing  the  Jury  as  follows:         i 
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"Now,  If  the  Jnry  beUeve  from  the  evi- 
dence that  on  December  19,  1899,  the  plain- 
tiff bought  a  ticket  for  his  wife  from  the  de- 
fendant at  Oreenvllle,  Texas,  and  that  the 
said  ticket  entitled  plalntifrs  wife  and  child, 
Warren,  to  transportation  as  first-class  pas- 
sengers from  Greenville,  Texas,  to  Fair 
Oaks,  Arkansas,  over  the  defendant's  road 
and  over  the  road  of  the  St  Louis  South- 
western Railway  Company;  and  if  you  fur- 
ther believe  that  on  the  morning  of  Decem- 
ber 20,  1899,  plahitlfTs  wife  and  child  board- 
ed the  defendant's  train  at  Greenville,  Tex- 
as, bound  for  a  point  In  Kentucky,  and  that 
In  the  course  of  their  Journey  they  traveled 
over  the  defendant's  road  from  Greenville  to 
Texarkana.  and  over  the  road  of  the  St 
Louis  Southwestern  Railway  Company  from 
Texarkana  to  Fair  Oalcs;  and  if  you  further 
believe  that  during  said  trip  the  weather  was 
cold  and  disagreeable,  and  that  plaintiff's 
wife  and  child  were  compelled  to  ride  in  a 
car  that  was  cold  and  uncomfortable,  or  if 
you  believe  that  they  were  compelled  to  ride 
in  a  car  where  persons  were  smoking  or 
drinking,  or  cursing  or  swearhig,  or  using 
vulgar  language,  or  threatening  to  fight;  and 
if  you  further  believe  that  by  reason  of 
plaintiff's  wife  and  child  being  compelled  to 
ride  in  a  car  that  was  cold  or  uncomforta- 
ble, if  you  find  that  they  were  so  compelled 
to  ride,  they  contracted  colds,  resulting  In 
sore  throat  and  fever  to  plaintiff's  wife,  and 
fever  and  ear  affection  to  Warren  Duck,  or 
If  by  reason  of  the  smoking,  drhiklng,  swear- 
ing, or  vulgarity,  or  talk  about  fighting,  aa 
the  part  of  other  passengers,  if  you  find  that 
there  was  such  conduct  the  plaintiff's  wife 
Was  scared  or  annoyed;  and  if  you  further 
believe  that  the  agents  of  the  defendant 
were  guilty  of  negligence,  as  hereinbefore 
defined,  and  you  further  believe  that  the  In- 
juries of  plaintiff's  wife  and  child,  if  they 
suffered  any  Injury,  were  the  direct  and 
proximate  results  of  the  negligence  of  the 
servants  of  the  defendant  if  you  find  they 
were  negligent— then,  in  that  event  you  will 
find  for  the  plaintiff,  but,  unless  you  so  be- 
lieve, you  will  find  for  the  defendant" 

It  is  insisted  that  this  charge  authorizes  a 
recovery  for  damages  sustained  by  Warren 
Duck,  the  child  of  plaintiff  and  bis  wife,  on 
account  of  the  Illness  and  discomfort  and  al- 
leged suffering  of  said  Warren  Duck,  when 
no  recovery  was  sought  or  prayed  therefor 
in  plaintiff's  petition  other  than  the  alleged 
medical  bill  and  loss  of  service  of  the  wife 
while  nursing  said  Warren  Duck.  The  peti- 
tion asks  damages  in  the  sum  of  $1,500  on 
account  of  his  wife's  sickness  occasioned  by 
the  negligence  of  the  defendant  in  failing  to 
keep  Its  cars  properly  warmed  and  heated, 
and  the  sum  of  $130  for  doctors'  bills,  and 
.f25  for  drugs  expended  In  the  treatment  of 
Warren  Duck,  whose  sickness  was  occasion- 
ed by  Its  failure  to  properly  warm  and  heat 
its  cars.  The  paragraph  of  the  charge  com- 
plained of,   when   considered   In   connection 


with  the  succeeding  paragraphs  of  the 
charge,  authorizes  a  recovery  by  plalntifl  f<Hr 
the  reasonable  amounts  necessarily  incurred 
by  plaintiff  for  doctors'  bills  and  drugs  in 
the  treatment  of  Warren  Duck.  The  court 
In  a  special  charge  requested  by  defendant 
expressly  instructed  the  Jury  that  they  could 
not  find  for  the  plaintiff  anything  for  the 
sickness  of  Wan-en  Duck,  as  follows:  "In 
this  cause  the  plaintiff  cannot  recover  any- 
thing for  the  sickness  of  Warren  Duck,  nor 
on  account  thereof,  except  for  reasonable 
medical  attention  and  necessary  amounts 
paid  out"  Appellant's  contention  that  there 
was  error  in  the  above  paragraph  of  the 
charge  is  without  merit 

2.  Complaint  is  made  that  the  court  «Ted 
In  the  following  paragraph  of  his  charge: 

"If  you  find  for  the  plaintiff,  you  will  al- 
low him  such  sum  as  will.  In  cash,  compen- 
sate him  for  the  physical  pain  and  mental 
anguish  that  his  wife  has  suffered,  if  she 
has  so  suffered;  and  If  you  find  that  plalntUt 
has  necessarily  incurred  or  paid  any  ex- 
penses for  medicines  or  medical  attention  on 
account  of  the  sickness  of  his  wife  or  child, 
or  both,  if  they  were  sick,  then  yon  will  al- 
low plaintiff  the  reasonable  value  of  the 
medicines  or  medical  attention  so  necessari- 
ly incurred;  and  if  you  further  believe  that 
on  account  of  the  sickness  of  Warr«i  Duck, 
the  plalntlfTs  wife  had  to  nurse  him,  and 
that  plaintiff  has  been  deprived  of  the  serv- 
ices of  his  wife,  then  you  will  allow  him  the 
reasonable  value  of  the  wife's  said  services, 
of  which  he  has  been  necessarily  deprived,  if 
any."  The  ground  of  the  complaint  is  that 
there  was  no  allegation  in  plaintiff's  petition 
that  the  charges  for  medicine  and  medical 
attention  sued  for  and  alleged  to  have  been 
paid  were  reasonable.  The  petition  alleged 
that,  by  reason  of  the  sickness  of  Warren 
Duck,  plaintiff  was  compelled  to  expend  the 
sum  of  $130  for  medical  services,  and  the 
further  sum  of  $25  for  drugs,  wherefore 
plaintiff  prays  for  the  sum  of  $155  as  the 
necessary  sum  he  was  compelled  to  expend 
for  drugs  and  medical  attention  by  reason  of 
the  sickness  of  Warren  Duck,  resulting  from 
defendant's  negligence.  The  evidence  shows 
that  Dr.  Recton  charged  $25  or  $30  for  treat- 
ing Warren  Duck,  and  Dr.  Amos  charged 
$10,  and  Dr.  Swindell  $73,  and  that  these 
charges  were  reasonable.  No  objection  was 
made  to  this  evidence.  The  allegations  in 
the  petition  that  the  amount  paid  for  medi- 
cine and  medical  treatment  was  necessary, 
and  that  plaintiff  was  compelled  to  pay  the 
same,  we  think,  by  intendment,  mean  that 
the  charges  were  reasonable,  and,  in  the  ab- 
sence of  a  special  exception  to  the  pleading, 
were  suflflclent  to  admit  evidence  of  the 
amounts  actually  paid  or  incurred,  and  that 
the  same  were  reasonable. 

3.  Complaint  is  made  that  the  court  erred 
in  giving  the  following  special  charge  re- 
quested by  plaintiff: 

"Even  though  you  find  frpm  the  evidence 
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that  the  train  on  wMcb  ttae  plaintiff  took 
passage  was  an  ezcnrBlon  train,  still  it  was 
the  duty  of  the  railway  company  to  provide 
sufficient  accommodations  for  the  safety  and 
comfort  of  its  passengers;  and  if  they  failed 
to  use  ordinary  care  to  ixep  the  cars  com- 
fortably warm,  or  to  prevent  plaintiff's  wife 
from  being  subjected  to  nozions  influences 
and  misconduct  on  the  part  of  the  fellow 
passengers  on  the  train,  and  by  reason  of 
such  failure,  if  any,  plaintiff's  wife  and 
child,  Warren,  were  made  sick,  or  plaintiff's 
wife  suffered  humiliation  or  mental  anguish, 
and  by  reason  of  the  sickness  of  plaintiff's 
wife  and  child,  Warren,  if  you  find  they 
were  made  sick,  plaintiff  was  compelled  to 
expend  money  for  medical  services  and 
drugs,  then,  in  that  event,  plaintiff  is  enti- 
tied  to  recover."  It  Is  insisted  that,  where  a 
party  sues  for  damages  for  injuries  alleged 
to  have  been  received  while  a  passenger  on 
a  railway  train.  It  is  obligatory  upon  the 
court  to  instruct  the  Jury  as  to  the  care 
which  carriers  of  passengers  should  exercise, 
and  in  such  case  it  is  reversible  error  for  the 
court  to  give  conflicting  charges  as  to  the 
degree  of  care  which  carriers  of  passengers 
are  required  to  exercise.  The  charge  com- 
plained of  in  more  favorable  to  appellant 
than  the  main  charge.  The  main  charge  re- 
quired of  the  carrier  the  highest  degree  of 
care  known  to  the  law  In  protecting  its  pas- 
sengers from  insult  or  injury  by  a  fellow 
passenger,  while  the  special  charge,  In  effect, 
only  requires  ordinary  care  of  the  carrier  in 
the  performance  of  its  duty  in  this  respect 
No  objection  is  made  to  the  main  charge. 
We  conclude  that  the  giving  of  this  charge 
was  not  reversible  error. 

4.  The  fifth  assignment  of  error  complains 
of  the  action  of  the  court  In  refusing  to  give 
defendant's  special  charge  No.  7.  This 
charge,  so  far  as  it  announces  a  correct  prop- 
osition of  law,  is  embraced  In  special  char- 
ges Nos.  1  and  6  given  to  the  Jury  at  the  re- 
quest of  the  defendant.  Hence  there  was  no 
error  in  refusing  the  same. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  affirmed.    Affirmed. 


FARIS  et  al.  v.  SIMPSON  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    June  28, 

1902.) 

COMMUNITY  PROPBRTT— ADMINISTRATION  BT 
SURVIVOR  —  OWNERSHIP  OP  PROPERTY  — 
lilKNS  FOR  DEBTS  INCURRED— VOID  TAX 
SALE— LIEN  FOR  TAXES. 

1.  Under  Rev.  St.  art  1696,  providing  that 
on  death  of  husband  or  wife  the  survivor  is  en- 
titled to  half  the  community  property,  and  the 
other  hnlf  passes  to  deoeiised's  children;  and 
ai-ticle  2238,  providing  that,  after  the  lapse  Of 
a  year  from  the  filing  of  bond  by  the  survivor 
to  faithfully  administer  the  community  estate, 
the  persons  entitled  to  deceased's  share  may 
have  a  partition;  and  article  2237,  providing 
that  on  the  mnrriagte  of  the  surviviuK  wife  she 

1  RnhearlDg  denied  October  11,  1902,  and  writ  Of  er- 
ror denied  by  supreme  court. 


shall  cease  to  have  control  and  management 
of  the  estate,  or  right  to  dispose  of  it.  and  it 
shall  be  subject  to  administration  as  in  other 
cases, — the  surviving  wife,  by  qualifying  ai 
survivor,  does  not  become  owner  in  her  own 
right  of  all  the  community  property,  making 
deceased's  children  her  creditors  for  the  valu» 
of  their  interest  in  the  estate. 

2.  The  debts  incurred  by  the  surviving  wife 
after  qualifying  as  administrator  of  the  com- 
munity property,  she  not  acting  in  the  capacity 
of  administrator,  for  the  benefit  of  the  estate, 
but  borrowing  for  her  personal  advantage,  and 
giving  ample  security,  are  not  liens  on  the 
whole  estate,  including  the  interest  of  de- 
ceased's children. 

3.  One  purchasing  several  tracts  of  land  at  a 
void  tax  sale  cannot  have  a  lien  on  one  of  them 
without  showing  what  part  of  the  taxes  were 
chargeable  against  it. 

Appeal  from  district  conrt.  Hunt  county; 
H.  C.  Connor,  Judge. 

Action  by  Clifton  Simpson  and  another 
against  H.  P.  Farls  and  another.  Judgment 
for  plaintiffs.    Defendants  appeal.    Affirmed. 

Hall  &  Fllppen,  Geo.  S.  Perkins,  and  A.  B. 
Flrmin,  for  appellants.  T.  D.  Montrose,  L. 
A.  Clark,  and  Wm.  Plerson,  for  appellees. 


TEMPLETON,  J.  Crawford  R.  Simpson 
died  Intestate  in  1881.  His  wife  and  seven 
minor  children  survived  him;  the  appellees, 
Clifton  and  Willie  Simpson,  being  the  young- 
est of  the  Thlldren.  There  was  a  community 
estate,  consisting  principally  of  lots  in  the 
city  of  Greenville,  of  the  value  at  that  time 
of  about  ^,500.  The  estate  owed  no  debts. 
Mrs.  Simpson  at  once  qualified  as  survivor. 
In  1890  she  borrowed  $7,000  from  the  ap- 
pellant Farls,  and  secured  the  debt  by  a 
mortgage  on  two  lots  belonging  to  the  estate. 
The  money  was  borrowed  for  the  purpose  of 
erecting  a  business  house  on  one  of  the  mort- 
gaged lots,  and  the  building  was  »ected 
as  contemplated.  The  mortgaged  property, 
as  Improved,  was  worth  more  than  the  debt. 
The  house  was  built  by  Mrs.  Simpson  for 
her  own  personal  advantage,  and  not  tot  the 
benefit  of  the  estate.  In  1898,  Mrs.  Simpson 
settled  with  her  children  for  their  Interests 
in  the  estate  by  deeding  to  them,  separately, 
certain  lands  belonging  to  the  estate.  The 
conveyances  were  made  In  good  faith.  The 
lands  deeded  to  the  children  were  worth  no 
more  than  the  value  of  their  interests  in 
the  estate.  The  settlement  was  Just,  fair, 
and  equitable.  Mrs.  Simpson  afterwards  de- 
faulted on  the  Farls  debt,  and  he  sued  and 
obtained  Judgment  thereon,  with  a  foreclo- 
sure. The  mortgaged  property  having  been 
exhausted,  he  caused  an  execution  to  be 
levied  on  the  lot  In  controversy,  which  is 
the  property  deeded  to  appellees  by  Mrs. 
Simpson  in  settlement  of  their  interests  in 
the  estate.  Farls  became  the  purchaser  at 
the  sale  under  execution.  Appellees  then 
brought  this  suit,  which  is  In  the  form  of  an 
action  of  trespass  to  try  title,  against  Farls 
and  one  Winters;  other  parties  who  disclaim- 
ed being  Joined  as  defendants.  Winters 
claimed  under  a  tax  deed.     The  case  was 
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tried  by  the  court  without  a  Jury,  and  Judg- 
ment was  rendered  for  the  plaintiffs. 

The  trial  Judge  filed  concluslous  of  fact, 
and  several  complaints  are  made  of  the  find- 
ings. The  conclusions  are  warranted  by 
the  evidence,  and  are  therefore  adopted. 

Appellants  contend  tliat  when  Mrs.  Simp- 
sen  qualified  as  surrivor  she  became  the 
owner,  in  her  own  right,  of  all  the  communi- 
ty property;  that  the  children  thereupon 
ceased  to  have  any  Interest  whatever  tn  the 
property  belonging  to  the  estate,  and  became 
-creditors  of  their  mother  to  the  extent  of  the 
■value  of  their  Interests  in  the  estate,  their 
'Claims  against  her  being  secured  by  the 
survivorship  bond.  The  contention  is  not 
tenable.  On  the  death  of  Simpson,  one-half 
-of  the  community  property  belonging  to  him- 
self and  wife  -descended  to  and  vested  in  bis 
children.  Rev.  St  art.  1696.  As  there  were 
no  debts,  the  title  of  the  children  was  sub- 
ject only  to  the  right  of  the  wife  to  admin- 
ister the  estate  under  the  statute.  By  quali- 
fying as  survivor  she  acquired  the  right  to 
manage  and  control  the  estate,  but  the  title 
of  the  children  was  not  thereby  devested. 
After  the  lapse  of  one  year  they  were  enti- 
tled to  have  the  estate  partitioned  and  dis- 
tributed. Id.  art.  2238.  This  could  not  be 
done  if  the  property  l)eionged  to  Mrs.  Simp- 
son, and  the  clilldren  had  no  interest  there- 
in. Again,  the  statute  provides  that  upon 
the  marriage  of  the  surviving  wife  she  shall 
cease  to  have  control  and  management  of 
the  estate,  or  the  right  to  dispose  of  the 
same,  and  the  estate  shall  be  subject  to  ad- 
ministration as  In  other  cases.  Id.  art.  2237. 
If  she  acquired  title  by  qualifying  as  sur- 
vivor, her  title  would  not  be  affected  by  her 
remarriage.  The  right  of  Mrs.  Simpson  to 
manage,  control,  and  dispose  of  the  property 
belonging  to  the  estate  was  a  right  she  pos- 
sessed as  surviving  partner  and  community 
administrator,  and  not  as  unquallfled  owner. 

Another  contention  of  appellants  is  that 
the  debt  to  Faris  was  a  charge  against  the 
entire  community  estate^  and  was  entitled 
to  priority  of  payment  out  of  the  estate  over 
the  claims  of  the  children.  Neither  is  this 
contention  well  taken.  The  debts  to  which 
such  preference  is  given  are  those  created 
during  the  connubial  partnership.  Rev.  St 
arts.  1696,  2229,  2230.  The  debts  incurred 
by  the  survivor  after  qualifying  as  adminis- 
trator have  no  such  standing.  One  who  cred- 
its a  community  administrator  does  so  vol- 
untarily, and  does  not  thereby  acquire  an 
equitable  Hen  against  the  community  proper- 
ty superior  to  the  rights  and  title  of  the  chil- 
dren. We  are  not  called  on  to  determine  the 
question  whether  the  creditor  would  be  en- 
titled to  such  preference  if  the  debt  was  in- 
curred by  the  survivor,  acting  in  the  capacity 
of  administrator,  for  the  benefit  of  the  es- 
tate, as  no  such  case  Is  made  by  the  record 
herein.  This  particular  debt  was  made  for 
-'the  personal  advantage  of  Mrs.  Simpson,  and 
was  amply  secured.    A  debt  so  created  and 


80  secured  cannot  be  urged  in  avoidance  of 
a  Just  and  fair  settlement  made  with  tbe  chil- 
dren. 

The  appellant  Winters  was  the  trustee  in 
the  deed  of  trust  given  by  Mrs.  Simpson  to 
secure  the  Faris  debt  It  was  provided  by 
said  deed  that  Mrs.  Simpson  should  keep 
the  taxes  paid  on  the  mortgaged  property, 
and  that  in  case  of  her  failure  to  do  so  the 
mortgagee  might  pay  the  same,  and  should 
have  a  Hen  on  the  mortgaged  lots  to  secure 
any  payment  so  made.  The  taxes  for  the 
year  1893,  levied  by  the  city  of  Greenville 
against  Mrs.  Simpson,  amounting  to  about 
$144,  were  not  paid  by  her.  Winters,  for 
Faris,  offered  to  pay  the  collector  the  taxes 
dae  on  the  mortgaged  property,  but  the  col- 
lector refused  to  receive  less  than  the  en- 
tire sum  otving  on  taxes  by  Mrs.  Simpson. 
The  collector  then  advertised  and  sold  all 
lands  rendered  for  taxes  by  Mrs.  Simpson, 
including  the  lots  mortgaged  to  Paris  and 
that  In  controversy,  and  at  the  sale  Winters 
became  the  purchaser  for  the  protection  and 
benefit  of  Faris.  The  taxes  levied  against 
Mrs.  Simpson  Included  the  sum  of  $36,  to 
covo:  an  illegal  levy  made  by  the  city  as  a 
waterworks  tax.  The  sale  was  made  -with- 
out any  demand  on  Mrs.  Simpson,  and  with- 
out her  knowledge.  The  lots  levied  on  by 
the  city  were  sold  In  bulk.  Excessive  costs 
were  (Aarged  in  making  tbe  sale.  Tbe  trial 
court  held  that  the  sale  was  void.  It  Is  not 
seriously  contended  that  this  holding  -was  not 
correct  It  is  Insisted,  however,  that  appel- 
lants are  entitled  to  a  lien  on  the  lot  in  con- 
troversy for  the  amount  of  the  taxes  paid  by 
them  which  were  properly  chargeable  against 
said  lot  There  was  no  proof  as  to  what 
amount  of  taxes  were  chargeable  against 
said  lot  and  the  trial  court  held  that  the 
burden  of  proof  on  that  issue  was  on  the  ap- 
pellants. We  are  of  opinion  that  the  holding 
-was  correct,  and  that  appellants  failed  to 
show  a  case  entitling  them  to  the  foreclo- 
sure sought 

The  Judgment  is  affirmed. 


EASTERN  TEXAS  B.  OO.  t.  FOLEY  et  alA 

(Court  of  Civil  Apiieals  of  Texas.    July  1, 
1902.) 

LIBNS    ON    RAILROADS    FOR    WORK-SUBCON- 
TRACTORS—LETTING  TEAMS 
TO   CONTRACTOR. 

1.  Rev.  St  art.  3312,  giving  a  Uen  on  a  rail- 
road to  laborers,  mechanics,  or  operatives  who 
have  performed  labor  or  worked  with  tools 
and  teams  or  otherwiae  on  the  railroad,  does 
not  give  a  lien  to  a  subcontractor,  or  one  who 
lets  teams  to  a  contractor,  to  ase  thereon,  in 
payment  of  a  debt  owing  the  contractor,  who 
continued  to  use  them  after  the  debt  was  paid. 

Appeal  from  district  court,  Angelina  coun- 
ty; Tom  0.  Davis,  Judge. 
Action  by  Pat  Foley  and  another  agahist 


'  Rehearing  denied. 
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the  Bastern  Texaa  Railroad  Company  and  an- 
other.  Judgmoit  for  plalntifFs.  Defendant 
company  appeals.    Rerened. 

B.  J.  Mantooch  and  Martin  M.  Fagln,  for 
appellant    O'Qulnn  &  Robb,  for  appelleea. 

OILL,  J.  This  salt  was  brought  by  the  ap- 
pellees Pat  and  R.  C.  Foley  against  R.  J. 
Smith,  to  recover  a  smn  of  money  alleged  to 
be  due  for  labor  performed  by  the  appellees, 
and  for  the  use  by  Smith  of  teams  and  tools 
belonging  to  them  In  the  construction  of  a 
part  of  appellant's  road.  Appellant  railway 
company  was  made  a  party  defendant,  and  a 
lien  was  asserted  against  the  roadbed,  etc.,  to 
secure  the  payment  of  the  sum  claimed 
against  Smith;  and  appellees  prayed,  as 
against  appellant,  for  the  foreclosure  of  the 
asserted  lien.  The  defendant  Smith  denied 
generally  and  pleaded  oftsets.  The  defendant 
railway  company  denied  the  asserted  lien. 
A  trial  by  jury  resulted  In  a  judgment  In  fa- 
vor of  plaintiffs  against  Smith  for  ^27.13, 
and  foreclosure  tor  that  amount  against  the 
railway  comitany,  from  which  the  latter  alone 
has  appealed. 

We  make  from  the  record  the  following 
brief  statement  of  the  facts:  The  appellant, 
a  railway  corporation,  contracted  with  R.  J. 
Smith  to  construct  a  part  of  Its  line.  Pat 
and  R.  0.  Foley,  who  owned  a  construction 
outfit  of  teams  and  tools,  undertook,  as  sub- 
contractors Tmder  Smith,  to  clear,  grab,  and 
.grade  a  certain  portion  of  the  line.  In  per- 
forming this  work  they  be<Sime  Involved  In 
debt  to  Smith  and  to  others.  Smith  paid  off 
these  obligations  to  others,  and  the  debt  to 
him  and  the  sums  he  paid  to  others  aggre- 
gated $876.08.  Plaintiffs,  In  order  to  dis- 
charge these  obligations  to  Smith,  by  writ- 
ten contract  hired  to  him  11  teams,  and  tools 
to  match,  at  fl  per  day.  These  teams  and 
tools  were  kept  by  Smith  and  used  in  the  con- 
struction of  the  road  until  the  indebtedness 
was  discharged.  He  kept  them  for  96  days 
thereafter,  and  for  87  days  of  that  time  they 
were  used  by  him  In  work  upon  the  road  un- 
der his  contract  with  appellant  It  Is  un- 
necessary to  state  more  minutely  the  Issues 
between  plaintiffs  and  Smith,  as  the  latter 
has  not  appealed,  and  the  cross-assignments 
of  plaintiffs  cannot  be  considered,  because 
th^  have  not  appealed  from  the  Judgment 
as  between  them  and  Smith.  The  real  issue 
between  plaintiffs  and  Smith  was  the  amount 
due  by  Smith  for  the  use  and  detention  of 
the  tools  after  the  Indebtedness  to  Smith  had 
been  discharged.  This  issue,  as  the  case 
stands,  is  conclusively  determined  by  the  ver- 
dict and  Judgment  The  question  between 
plaintiffs  and  the  railway  company  Is,  does 
the  case,  as  made  by  the  pleadings  and  evi- 
dence, entitle  them  to  a  Hen  against  the  prop- 
erty of  the  company?  A  solution  of  this  ques- 
tion will  determine  this  appeal.  The  question 
was  raised  both  upon  the  pleadings  and  the 
evidence,  but  It  need  not  be  treated  separate- 


ly.   It  can  best  be  disposed  of  with  reference 
to  the  whole  case. 

Article  8312  of  the  Revised  Statutes  reads 
as  follows:  "All  mechanics,  laborers  and 
operatives  who  may  have  performed  labor  or 
worked  with  tools,  teams  or  otherwise  In  the 
construction,  operation  or  repair  of  any  rail- 
road locomotive  car  or  other  equipment  of  a 
railroad,  and  to  whom  wages  are  due  for  such 
work  or  for  the  work  of  such  tools  and  teams 
thus  employed  or  for  work  otherwise  per- 
formed, shall  hereafter  have  a  lien  prior  to 
all  others  upon  such  railroad  and  Its  equip- 
ments for  the  amount  due  blm  [them]  for 
personal  services  or  for  the  use  of  tools  and 
teams."  Prior  to  the  enactment  of  the  arti- 
cle qnoted,  the  classes  named  were  given  a 
lien  only  for  wages  for  personal  services,  and 
were  not  secured  for  amounts  due  for  tools 
and  teams  used  by  them  In  connection  with 
their  personal  service  or  otherwise.  The  arti- 
cle quoted  was  enacted  to  supply  this  omis- 
sion. It  will  be  observed  that  the  Hen  is  given 
to  laborers,  mechanics,  or  operatives  who  may 
have  performed  labor  or  worked  with  tools 
and  teams  or  otherwise,  and  to  whom  wages 
are  due  for  such  work,  or  for  the  work  with 
such  tools  and  teams.  It  has  been  held  that  the 
statute  does  not  give  a  lien  to  contractors  or 
subcontractors,  but  only  to  laborers,  mechan- 
ics, and  operatives,  as  such.  Krakaner  v. 
Locke  (Tex.  Civ.  App.)  25  8.  W.  702.  Pat  and 
R.  G.  Foley  were  neither  laborers,  mechanics, 
nor  operatives,  but  in  the  first  Instance  sub- 
contractors; in  the  second  instance,  owners  of 
a  construction  outfit  which  they  hired  to 
Smith,  the  original  contractor,  to  be  used,  not 
nnder  their  superintendence  or  In  connection 
with  their  labor,  but  by  him,  until  the  debt 
due  him  was  discharged.  In  the  last  instance 
the  relation  was  not  changed,  except  that 
Smith  became  liable  for  their  use  thereafter, 
not  as  a  credit  upon  a  debt  but  directly  to 
them  for  the  value  of  the  nse  of  the  tools  and 
teams.  They  are  in  no  better  position  to  as- 
sert a  lien  than  a  liveryman  who  hires  a  team 
to  a  laborer,  to  be  used,  In  connection  with 
his  labor,  In  the  construction  of  a  railroad. 
The  laborer  would  have  a  lien  for  his  wages 
for  himself  and  the  team  he  used,  but  the 
claim  of  the  liveryman  for  the  hire  of  his 
team  would  be  personal  against  the  laborer 
to  whom  it  was  hired.  When  the  Foleys  hir- 
ed their  outfit  to  Smith  independent  of  their 
own  labor,  they  were  not  laborers,  in  contem- 
plation of  the  law,  and  Smith  became  the 
owner  In  possession  of  the  teams  and  tools 
so  long  as  he  held  them  with  the  acquiescence 
of  the  real  owners.  We  think  It  clear  the 
court  erred  In  adjudging  a  lien  for  the  amount 
found  by  the  Jury.  But  the  evidence  shows 
that  Pat  Foley  worked  two  days  as  foreman, 
though  not  In  control  of  any  tools  or  teams. 
The  amovnt  claimed  for  this  Is  |4.76.  This 
much  of  the  cause  of  action  supports  the  lien, 
and  as  Pat  and  R.  C.  Foley  allege  a  Joint 
ownership  of  the  entire  claim,  and  that  own- 
ership is  not  questioned,  the  lieu  and  fore- 
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closnre  »  to  diat  Bnm  la  permitted  to  stand. 
The  judgment  as  against  Smith  Is  not  dis- 
turbed. The  judgment  as  to  the  lien  is  revers- 
ed, and  here  rendered  that  plaintiffs  have  a 
lien  for  only  $4.75,  and  that  same  be  foreclos- 
ed against  the  property  of  the  company. 
Reversed  and  rendered. 


BONNEB  et  al.  v.  SPRINGFIBLD  WAGON 

CO.  et  al.i 

(Goort  of  Civil  Appeals  of  Texas.   Jane  28, 

1902.) 

SALBS— RESCISSION  —  APPBAL  —  REPLEVIN  — 
VERDICT  —  PRESUMPTIO^fa  —  JUDGMENT  — 
JOINT   DEPENDANTS— REMITTITUR. 

1.  In  the  absence  of  a  statement  of  facts  on 
appeal  in  an  action  to  recover  property  replev- 
ied by  various  defendants,  it  would  be  pre- 
sumed, in  support  of  the  judgment,  where  the 
verdict  did  not  fix  the  value  of  each  article  re- 
plevied, that  the  OToperty  had  been  disposed 
of,  aud  therefore  that  such  finding  was  unnec- 
essary. 

2.  Where  an  action  was  brought  by  the  seller 
against  the  buyer  of  chattels  and  several  de- 
fendants who  had  replevied  them,  and  plaintiff 
recovered  judgment,  it  was  not  error  for  the 
court  to  allow  plaintiff  to  enter  a  remittitur  aa 
to  such  defendants  as  had  replevied  one  or 
more  of  the  chattels,  and  enter  judgment 
against  them,  respectively,  for  the  value  of  the 
chattels  replevied. 

3.  Where,  in  an  action  to  rescind  a  sale 
against  the  buyer  and  several  defendants  who 
had  replevied  the  chattels  sold,  the  jury  re- 
turned a  general  verdict  for  one  sum  against 
all  the  defendants,  the  court  was  entitled  to 
enter  judgment  against  each  defendant  for  a 
less  sum  on  the  entering  of  a  remittitur  by  the 
plaintiff. 

Error  from  district  court,  Limestone  comi- 
ty; li.  B.  Oobb,  Judge. 

Action  by  the  Springfield  Wagon  Company 
and  others  against  W.  E.  Bonner  and  others. 
.Tudgment  for  plaintiffs,  and  defendants 
bring  error.    Affirmed. 

Doyle  &  Bradley,  for  plaintiffs  In  error. 
Kimbell  Bros.  &  Blackmon,  for  defendants 
in  error. 

BAINET,  C.  J.  We  take  the  following 
statement  of  the  nature  and  result  of  the 
suit  from  appellants'  brief,  viz.:  "This  suit 
was  brought  by  the  Springfield  Wagon  Com- 
pany, a  corporation,  against  Groover  &  Free- 
man, merchants,  to  rescind  a  sale  made  by 
It  to  them  of  certain  wagons,  and  the  other 
parties  to  the  suit  were  made  such  as  either 
asserting  claim  to  the  wagons  or  were  sure- 
ties on  replevy  bonds,  and  a  trial  resulted  in 
a  verdict  and  judgment  for  plaintiff.  It 
was  alleged  by  plaintiff  that  it  sold  to  Groov- 
er &  Freeman  the  following  described  prop- 
erty, of  the  values  mentioned:  '7  Springfield 
wagons,  of  the  value  of  $350.00;  2  Spring- 
field wagons,  of  the  value  of  $101.00;  8 
Springfield  wagons,  of  the  value  of  $432.00,'— 
and  alleging  such  facts  as,  if  true,  would  en- 
title it  to  rescind  the  sale;    and  that  said 
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wagons  were  sequestered  in  tbe  beginning  of 
the  suit  and  replevied  by  Bonner  A  Wortb- 
am.  And  that  in  same  order  it  shipped  to 
Groover  &  Freeman  8  Springfield  wagons,  of 
the  aggregate  value  of  $400.00,  which  the 
bank,  Klrven,  and  Williamson  had  sold  pri- 
or to  the  institution  of  this  suit.  All  of  tbe 
defendants  appeared,  and  by  answer  contro- 
verted the  allegations  of  the  petition,  and 
interposed  other  defenses  not  here  necessary 
to  state.  A  trial  was  had  before  the  court 
and  a  jury,  and,  upon  a  charge  of  tbe  court 
calling  for  a  gmeral  verdict,  they  returned 
the  following  verdict:  'We,  the  jury,  find 
for  the  plaintiff  against  Groover  &  Freeman 
in  the  sum  of  $400.00,  with  Interest  thereon 
from  the  13th  day  of  June,  1888,  to  the  pres- 
ent date,  and  against  all  defendants  other 
than  Groover  &  Freeman  for  the  sum  of 
$886,  with  interest  theresn  at  the  rate  of  6 
per  cent  per  annum  from  the  8th  day  of 
October,  1807.'  Plaintiff  remitted  all  the 
judgment  against  W.  L.  Mnrphy,  $839  of 
that  against  the  bank,  Klrven  and  Wllliamsoa, 
and  the  sureties  <m  their  replevy  bond,  and 
$53  of  that  against  Bonner  &  Wortham  and 
the  sureties  on  their  replevy  bond,  and  ren- 
dered judgment  In  favor  -of  Murphy,  and  in 
favor  of  plaintiff  against  W.  E.  Bonner  and 
J.  L.  Wortham  and  the  sureties  on  their  re- 
plevy bond,  M.  B.  Roberts  and  J.  W.  Blake^ 
in  the  sum  of  $995.42,  with  interest  and 
costs,  and  in  favor  of  the  plaintiff  against 
the  bank,  Klrven,  and  Williamson  and  the 
smretles  on  their  replevy  bond,  C.  A.  Ken.- 
nedy  and  W.  L.  Adamson,  for  the  sum  of 
$56,  with  interest  and  costs,  and  also  render- 
ed judgment  for  plaintiff  against  Groover  & 
Freeman.  The  judgment  also,  Inferentially, 
provides  for  the  return  of  the  property  re- 
plevied. The  defendants  filed  a  motion  for 
new  trial,  which  was  overruled,  and  also  a 
motion  in  arrest  of  the  judgment,  which  was 
likewise  overruled,  and  they  excepted.  On 
December  12,  1901,  all  the  defendants,  ex- 
cept W.  L.  Murphy  and  Groovor  &  Freeman, 
filed  a  petition  for  writ  of  error,  making 
them  and  the  plaintiff  defendants  in  errac, 
supersedeas  bond  in  error  and  assignments 
of  error,  and  bring  tbe  canse  here  for  re- 
view. There  is  no  statement  of  facta  or 
findings  of  facts  in  the  record." 

Plaintiffs  in  error  complain  of  the  verdict 
because  It  falls  to  fix  the  value  of  each  wag- 
on replevied,  respectively,  by  the  different 
defendants.  Ordinarily  such  would  be  er- 
ror, and  require  a  reversal  of  the  judgment 
Meyers  v.  Bloon  (Tex.  Civ.  App.)  50  S.  W. 
217,  and  authorities  cited;  B.  F.  Avery  & 
Sons  V.  Dickson  (Tex.  Civ.  App.)  48  S.  W. 
662.  But  such  a  finding  was  unnecessairy  if 
the  wagons  had  been  disposed  of.  Herder  v. 
Schwab  (Tex.  Civ.  App.)  87  a  W.  784.  In 
the  absence  of  a  statement  of  facts,  every 
legitimate  presumption  will  be  indulged  In 
favor  of  the  judgment,  and  In  support  there- 
of we  here  indulge  the  presumption  that  the 
wagons  had  been  disposed  ot^-^ad  therefore 
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conclude  that  no  error  is  shown  by  the  fail- 
ure of  the  Tordlct  to  find  the  valiie  of  each 
wagon. 

The  court  did  not  err  In  allowing  the  plain- 
tiff to  enter  a  remittitur  as  to  those  defend- 
ants who  had  replevied  one  or  more  wagons, 
and  entering  Judgment  against  them,  re- 
spectively, for  the  value  of  the  wagons  re- 
plevied. The  Jury  returned  a  general  ver- 
dict for  one  sum  against  all  the  defendants, 
and  the  court  had  a  right  to  enter  Judgment 
against  each  for  a  less  sum  upon  the  enter- 
ing of  a  remittitur  by  plaintiff. 

The  Judgment  is  affirmed. 


SOUTHERN  OIL  CO.  v.  SOALBS  et  al.» 

(Court  of  Civil  Appeals  of  Texas.    June  28, 

1902.) 

8PBCIPIC    PERFOEMANCB— DEPOSIT    OF    PDR- 

OHASB    PRICB  —  PROPBRTT    TAKBN 

PENDING  APPaAI/-DAMAOBS. 

1.  Where,  from  Judgment  for  specific  per- 
formance of  an  agreement,  defendants  appeal 
witiiin  20  days,  executing  a  supersedeas  bond, 
plaintiffs  need  not  paj  the  purchase  price  into 
court  is,  the  20  days,  as  provided  by  the  judg- 
ment, but  within  the  20  days  after  return  of 
the  mandate,  as  provided  by  the  Judgment  of 
aiflrmance. 

2.  Where,  from  judgment  for  specific  per- 
formance of  an  agreement  for  transfer  to  plain- 
tilfs  of  an  oil  property,  defendants  appealed, 
and,  pending  the  appeal,  removed  material,  to 
which  plaintiffs  were  entitled,  and  produced 
oil,  plamtifts  are  entitled  to  damages,  on  the 
basis  of  the  value  of  the  material  and  oil  as  of 
the  date  they  were  put  iu  possession  of  the 
other  property,  after  the  affirmance,  though 
the  value  was  then  greater  than  when  the  ma- 
terial and  oil  was  taken. 

Error  from  district  court,  Navarro  county; 
L.  B.  Cobb,  Judge. 

Action  by  H.  L.  Scales  and  another  against 
the  Southern  Oil  Company.  Judgment  for 
plaintiffs.  Defendant  brings  error.  Affirm- 
ed. 

Slmldns  &  Mays,  for  plaintiff  In  error. 
Oallicutt  &  Call  and  T.  W.  Lovett,  for  de- 
fendants In  error. 

RAINEY,  C.  J.  On  September  17,  1898, 
Wilson  &  Sweatman  sued  appellant  oil  com- 
pany to  vacate  and  caned  a  certain  oil  lease  on 
14  acres  of  land.  Subsequently,  and  during 
the  pendency  of  the'  said  suit,  a  compromise 
was  made  between  said  parties  of  the  matters 
in  controversy.  The  oil  company  refused  to 
recognize  said  compromise,  and  Wilson  & 
Sweatman  amended  their  petition,  seeking  spe- 
cific performance  of  same.  On  this  Issue  the 
case  was  tried,  and  Judgment  was  rendered 
sustaining  the  compromise  agreement,  and 
awarding  a  cancellation  of  the  lease  In  favor 
of  the  oil  company  for  the  sum  of  $1,701,  as 
the  price  of  well  material  it  bad  placed  on  the 
land,  which  sum  Wilson  &  Sweatman  were  to 
pay  into  court  within  20  days,  less  $146.75, 
and  in  favor  of  Wilson  &  Sweatman  for  the 
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nun  ot  |26B,  as  price  of  oU  appropriated  by 
the  oil  company  after  April  8,  1899.  Of  this 
last  amount  a  remittitur  of  $174  was  en- 
tered. Said  Judgment  also  provided  that  the 
clerk  should  adjust  the  rights  between  the 
parties  pertaining  to  the  oil  that- might  be 
produced  after  the  date  of  the  Judgment,  and 
issue  execution  accordingly.  The  oil  com- 
pany appealed  from  said  Judgment,  execut- 
ing a  supersedeas  bond.  This  court  reform- 
ed and  affirmed  the  Judgment,  the  reforma- 
tion being  as  to  that  portion  authorizing  the 
clerk  to  adjust  the  matter  as  to  oil  produced 
after  trial,  and  as  to  this  matter  left  It  open 
for  adjustment  between  the  parties  or  by 
future  Judicial  proceedings.  It  was  fiurther 
decreed  that  Wilson  &  Sweatman  should  pay 
the  amount  adjudged  against  them  within 
20  days  after  return  of  mandate.  See  Oil 
Co.  V.  Wilson  (Tex.  Civ.  App.)  66  S.  W.  429. 
O.  W.  Croft,  by  virtue  of  a  contract  with 
Wilson  &,  Sweatman  to  prosecute  the  suit 
as  attorney,  became  owner  of  one-half  in- 
terest in  the  wells  on  the  land  and  tbe  mon- 
ey that  was  recovered,  and  during  the  pen- 
dency of  the  suit  H.  L.  Scales  purohased 
of  Wilson  &  Sweatman  the  land  and  their 
interest  in  the  suit,  the  Interest  of  said  Croft 
being  recognized  In  said  purchase.  On  April 
16,  1900,  which  was  within  20  days  after  the 
mandate  of  this  court  was  rotumed  to  the 
district  court,  Scales  and  Croft  deposited 
with  the  clerk  of  that  court  $1,554.25,  as 
per  the  decree,  and  a  writ  of  possession  was 
Issued  against  the  oil  company,  and  they 
placed  In  possession  of  the  land  with  the 
Improvements  and  some  of  the  personal  prop- 
erty embraced  in  the  decree.  This  suit  was 
brought  by  Scales  and  Croft  to  recover  of  the 
oil  company  the  valne  of  the  oil  produced 
on  said  land  from  the  rendition  of  the  for- 
mer Judgment  until  May  1,  1900,  when  they 
got  possession  of  the  wells;  also  for  the 
value  of  certain  property  alleged  to  have 
been  removed  from  the  said  premises  by  said 
oU  company. 

It  la  contended  by  appellant  that  as  the 
Judgment  of  the  court  in  the  prior  suit  re- 
quired plaintiff  to  make  a  deposit  of  the  price 
of  tbe  material  within  20  days  after  Its  ren- 
dition, and  plaintiffs  not  having  done  so 
until  April  16,  1900,  they  are  not  entitled 
to  claim  anything  until  tbe  deposit  was 
made.  The  compromise  agreement  between 
tbe  parties  did  not  fix  a  definite  price. which 
Wilson  Sc  Sweatman  wore  to  pay  for  the 
material,  etc.,  tbe  oil  company  had  placed 
on  the  land,  and  as  the  oil  company  repu- 
diated the  said  agreement  It  was  left  for 
the  courts  to  adjudicate  the  price  Wilson 
&  Sweatman  were  to  pay  for  same.  They 
stood  ready  and  willing  to  abide  by  the 
adjudication  of  the  court,  but  before  the 
limit  of  tbe  period  fixed  by.  the  trial  court 
for  them  to  make  the  payment  the  M  com- 
pany perfected  an  appeal  from  said  ad- 
judication, and  executed  a  supersedeas  bond, 
which  suspended  the  Judgmentmtll  affirmed 
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by  this  court  During  tbl>  time  neither 
Wilson  &  Sweatman  nor  their  assignees 
were  required  to  make  a  payment  into  court 
ot  said  amount  The  former  judgment  fixed 
the  right  of  plaintiffs  to  the  land  and  prop- 
erty, and  upon  the  deposit  by  plaintiffs  ot 
the  amount  the  court  had  adjudicated  they 
should  pay  they  were  entitled  to  the  material 
and  all  the  oil  produced  after  the  rendition 
of  said  Judgment,  less  the  expense  of  pro* 
ducing  it,  and  the  failure  ot  the  oil  company 
to  deliver  It  gave  to  plaintiffs  the  right  to 
recover  its  value. 

During  the  pendency  of  the  appeal  from 
the  former  Judgment  the  oil  company  dis- 
posed of  some  material  that  had  been  pull- 
ed from  one  of  the  wells  on  the  premises, 
and  an  issue  is  here  raised  as  to  the  measure 
of  damages,  the  oil  company  contending 
that  the  market  value  of  said  material  at 
the  time  It  was  disposed  of  should  govern, 
while  appellees  Insist  that  the  value  of  the 
material  on  May  I,  1900,  the  date  they 
were  placed  In  possession  of  the  other  prop- 
erty under  the  writ  of  possession,  should 
control;  the  value  of  said  material  having 
advanced  In  the  meantime.  The  latter  view 
was  adopted  by  the  trial  court  and  Judg- 
ment rendered  accordingly. 

In  suits  strictly  for  wrongful  conversion, 
as  a  rule  the  measure  of  damages  is  the 
value  of  the  property  taken  at  the  time 
of  taking,  with  legal  Interest  thereon.  This 
is  not  strictly  such  a  suit  but  more  In  the 
nature  of  one  for  specific  performance.  Or- 
dinarily, the  measure  of  damages  is  com- 
pensation for  the  loss  or  injury  sustained. 
Plaintiffs  were  forced  by  defendant  to  ap- 
peal to  the  courts  for  aid  in  obtaining  their 
rights.  They  recovered  judgment  and  a 
writ  of  possession  was  issued,  under  which 
they  were  entitled  to  possession  of  all  the 
property  on  May  1,  1900.  Plaintiffs  being 
entitled  to  have  the  property  turned  over 
to  them  at  that  time,  and  defendant  having 
placed  the  property  beyond  the  reach  of  the 
process  of  the  court  plaintiffs  are  entitled 
to  recover  its  value  at  that  time,  and  de- 
fendant is  In  no  attitude  to  take  advantage 
of  Its  failure  to  deliver  the  property,  as  the 
courts  had  decreed  It  should  do.  That  the 
property  had  advanced  In  price  during  the 
litigation  Is  immaterial.  Plaintiffs  are  en- 
titied  to  full  compensation  for  the  actual 
loss  or  injury  they  sustained  by  the  fault  of 
defendant,  and,  under  the  evidence,  they 
would  not  be  compensated  by  a  different 
measure  of  damages. 

What  is  here  said  also  applies  to  the  re- 
covery for  the  value  of  the  oil  produced  by 
the  wells  during  the  appeal  of  the  original 
suit  The  measure  of  damages  was  the  price 
of  the  material  and  oil  not  delivered  on  May 
1,  1900,  and  tlie  trial  court  did  not  err  In  so 
holding. 

The  evidence  supports  the  judgment,  and, 
as  there  is  no  error  in  the  record,  it  is  af- 
firmed.   Afiirmed. 


PEOPLE'S     BUILDING,    LOAN    &    SAV- 
INGS ASS'N  V.  MABSTON  et  iix.t 
(Court  of  Civil  Appeals  of  Texas.    Jane  21, 
1902.) 

BmLDINQ  AND  LOAN  ASSOCIATIONS— TTBXJRT— 
ACCOUNTING— SETTLBMBNT—BVIOBNCB. 

1.  Plaintiff  snbscribed  for  19  shares  of  stock 
in  plaintiff's  association,  and  applied  (or  a 
loan  of  $1,900.  Plaintiff  received  of  that 
amount  $1,710,  the  remainder  being  credited  to 
the  general  profit  account  of  the  association, 
and  plaintiff  agreed  to  pay  $12.35  per  month 
on  stock  dues,  and  S15.84  per  month  on  interest 
and  premium.  Plaintiff  continued  to  pay  stock 
dues,  interest,  and  premium  until  he  had  paid 
on  tne  stock  the  sum  of  $876.85,  and  on  in- 
terest and  premium  the  sum  of  $1,030.07,  when 
he  sued  to  cancel  the  lieus  securing  the  loan 
on  the  ground  tliat  the  contract  was  nsurions. 
lleJd.  that  since  the  sum  loaned  was  only 
$1,710,  and  the  montlily  payments  of  $15.84 
!ihould  be  regarded  merely  as  payments  of  in- 
terest, they  exceeded  10  per  cent  per  annum 
on  the  sum  loaned,  and  the  contract  was  there- 
fore usurious. 

2.  Where  a  building  and  loan  contract  waa 
found  to  be  usurious,  the  trial  court  properly 
settled  the  accounts  of  the  pai-ties  by  charging 
the  plaintiff  with  the  amount  of  the  loan  re- 
ceived, and  crediting  him  with  the  value  of  his 
stock  and  the  snms  paid  on  interest  ayd  premi- 
ums. 

3.  Where  evidence  was  admissible  on  the 
question  of  usury  in  an  action  to  cancel  a  build- 
ing and  loan  contract,  and  it  appeared  that  the 
court  did  not  consider  the  evidence  as  tending 
to  vary  the  written  contractj  the  fact  that  the 
evidence  might  have  been  objectionable  on  that 
ground  was  no  ground  for  reversal. 

Appeal  from  district  court,  Johnson  conn- 
ty;  W.  H.  Bledsoe,  Special  Judge. 

Action  by  Lewis  B.  Marston  and  wife 
against  the  People's  Building,  Loan  &  Savings 
Association  to  cancel  a  deed  of  trust  on  plain- 
tiffs" property.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

S.  C.  Padelford,  for  appellant  Cleveland 
&  Haynes,  for  appellees. 

TBMPLBTON,  J.  In  March,  1893,  Lewis  B. 
Marston  desired  to  borrow  the  sum  of  $1,- 
700,  with  which  to  Improve  his  family  resi- 
dence lot  in  the  city  of  Clebnme.  Taylor  & 
Logan,  agents  of  the  People's  Building,  Loan 
&  Savings  Association,  learned  the  fact  and 
solicited  Marston  to  deal  with  their  prin- 
cipal. Marston,  in  order  to  obtain  the  loan, 
subscribed  for  19  shares  of  the  stock  of  the 
association,  of  the  par  value,  when  matured, 
of  $100  per  share.  He  applied  for  a  loan  of 
$1,900.  It  was  agreed,  In  accordance  with  tiie 
plan  of  the  association,  that  he  should  re- 
ceive $1,710  in  cash,  the  remaining  10  per 
cent  of  the  loan  applied  for  to  be  credited 
to  the  general  profit  account  of  the  associa- 
tion. Marston  was  to  pay  $12.35  per  month 
on  stock  dues,  and  $7.92  per  month  on  in- 
terest, and  $7.92  per  month  on  premium. 
These  payments  were  to  continue  until  the 
stock  matured,  when  the  stock  was  to  be 
surrendered  to  the  association,  and  the  debt 
canceled.     Marston    was   to    contract    with 
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Fudge  &  Dunbar  for  the  building  of  a  house 
on  said  lot  according  to  preecribed  plans 
and  spedflcatlons,  and  to  secure  the  con- 
tractors by  a  mechanic's  Uen,  which  was  to 
be  ultimately  transferred  to  the  association 
as  security  for  the  loan.  The  loan  was  to 
be  further  secured  by  a  deposit  of  stock  and 
by  deed  of  trust  on  said  lot.  The  building 
contract  was  entered  into  with  Fudge  &  Dun- 
bar, and  was  prosecuted  by  them  to  com- 
pletion. The  mechanic's  Hen  was  duly  fixed, 
and  in  September,  1893,  was  assigned  by 
Fudge  &  Dunbar  to  the  association.  The 
stock  was  deposited  as  collateral,  and  the 
deed  of  trust  was  duly  executed.  Marston 
gave  to  the  association  his  obligation  to  pay 
the  sum  of  $1,900,  In  installments,  according 
to  the  original  agreement  The  association 
.sent  to  Marston  the  sum  of  $1,648.25.  It  re- 
tained the  sum  of  $61.75  to  cover  stock  dues 
for  the  months  of  April,  May,  June,  July, 
and 'August,  1893.  It  credited  its  general 
profit  account  with  the  sum  of  $190.  Mar- 
ston continued  to  pay  the  monthly  install- 
ments on  stock  dues  and  on  interest  and  pre- 
mium until  he  had  paid  on  stock  the  sum  of 
$876.85,  and  on  Interest  and  premium  the 
sum  of  $1,030.07.  He  and  his  wife,  who  was 
a  party  to  the  aforesaid  contracts,  then 
brought  this  suit  against  the  association, 
and  asked  that  the  liens  on  their  property  be 
canceled.  They  claimed  that  the  contract 
was  usurious,  and  sought  Judgment  a'^alnst 
the  association  for  the  sum  paid  in  excess  of 
the  amount  received.  The  association  stood 
on  the  contract,  and  reconvened  for  the  bal- 
ance due  according  to  its  terms,  and  for  a 
foreclosure.  A  jury  was  Impaneled  to  try 
the  cause,  but  when  the  evidence  had  been 
adduced  the  trial  judge  peremptorily  instruct- 
ed a  verdict  for  the  plalntifFs  for  $2.65  and 
for  the  cancellation  of  the  liens  on  their  prop- 
erty. This  appeal  Is  prosecuted  by  the  asso- 
ciation from  a  Judgment  entered  on  such  ver- 
dict. 

It  is  evident  that  the  trial  judge  found  the 
contract  to  be  usurious,  and  settled  the  ac- 
counts between  the  parties  by  charging  the 
plaintlflts  with  the  sum  of  $1,648.25,  the 
amount  received  In  cash,  and  the  sum  of  $61.- 
75,  the  amount  retained  to  cover  overdue 
payments  on  stock,  in  all  the  sum  of  $1,710, 
and  credited  them  with  $681.95,  the  value  of 
their  stock  as  shown  by  the  undisputed  evi- 
dence, and  the  sum  of  $1,030.07,  the  amount 
paid  on  interest  and  premium.  Appellant 
contends  that  It  loaned  to  Marston  the  sum 
of  $1,900;  that  the  monthly  payments  of 
$15.84  on  Interest  and  premium,  considered 
as  Interest,  is  just  10  per  cent  per  annum 
of  the  sum  loaned,  tfnd  that  the  contract  was 
not  usurious;  that  it  Is  entitled  to  recover 
the  stun  loaned  at  the  rate  specified,  less 
the  value  of  Marston's  stock,  and  to  have  a 
foreclosure  of  its  Hen. 

The  sum  loaned  to  Marston  was  $1,710,  and 
the  association  was  entitled  to  charge  Inter- 
est on  no  greater  sum.    The  monthly  pay- 


ments of  $16.M  on  Interest  and  premium 
must  be  regarded  simply  as  payments  on  In- 
terest  and,  as  they  aggregate  $190.06  yearly, 
they  amount  to  more  than  10  per  cent  per 
annum  of  the  sum  loaned.  The  contract  was 
therefore  usurious.  The  sum  of  $190,  which 
was  retained  by  the  association  as  a  bonus 
and  credited  to  its  general  profit  account, 
appears  to  be  nothing  but  a  premium  fixed 
by  the  association  as  one  of  the  terms  upon 
which  loans  were  made.  The  arrangement 
amounts  to  no  more  than  a  plan  which  al- 
lows the  stockholders  of  the  association  to 
borrow  only  90  per  cent  of  the  face  value  of 
their  stock,  and  its  obvious  purpose  was  to 
enable  the  association,  by  charging  Interest 
on  a  greater  sum  than  that  loaned,  to  receive 
interest  in  excess  of  the  legal  rate.  The  plan, 
though  somewhat  complicated,  is  a  palpable 
device  to  cover  up  usury.  The  charging  of 
interest  on  premiums  exacted  of  borrowers 
has  never  been  permitted  In  this  state. 
Jackson  v.  Cassidy,  68  Tex.  282,  4  S.  W.  641; 
Abbott  V.  Association,  86  Tex.  467,  25  S.  W. 
620;  Association  v.  Bierlng,  86- Tex.  476,  25 
S.  W.  622,  26  S.  W.  39.  Such  interest  Is  no- 
where allowed  except  when  permitted  by 
statute.  £nd.  Bldg.  Ass'ns,  f  403;  Thomp. 
Bldg.  Ass'ns,  {  266.  The  evidence  being  un- 
controverted,  the  trial  Judge  was  justified 
In  holding  the  contract  to  be  usurious,  and  In 
Instructing  a  verdict  for  the  plaintiffs.  The 
contract  being  usurious,  the  trial  court  prop- 
erly settled  the  accounts  of  the  parties  by 
charging  the  plaintiffs  with  the  amount  of 
the  loan  received,  and  crediting  them  with 
the  value  of  their  stock  and  the  sums  paid 
on  interest  and  premium. 

Appellant  complains  of  the  admission  of 
the  testimony  of  Marston  and  Taylor  con- 
cerning the  negotiations  for  the  loan,  on  the 
ground  that  the  same  tended  to  vary  the 
written  contract  The  court  did  not  consid- 
er the  evidence  for  such  purpose.  The  tes- 
timony was  admissible  on  the  issue  as  to 
whether  there  was  usury  In  the  contract. 
Pelghtal  T.  Building  Co.  (Tex.  Ov.  App.)  61 
S.  W.  428. 

The  judgment  is  affirmed. 


WILLIS  T.  ALVET  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    June  24, 

1902.) 

TBaTAMHNTART  TRUST  —  INCOMPETENCY  OP 
TRUSTEE— EQUITABLE  POWER  TO  APPOINT 
TRUSTEE. 

1.  Testatrix  bequeathed  the  majority  of  her 
property  to  a  coTporation,  to  hold  in  trust,  and 
pay  the  income  to  certain  of  her  children,  and 
to  divide  the  residue  among  her  grandchildren 
on  their  reaching  the  age  of  21.  There  was 
nothing  to  Indicate  that  testatrix  would  have 
selected  different  beneficiaries,  or  died  intes- 
tate, had  she  knowu  the  trustee  named  was 
Incompetent  to  execute  the  trust.  Held,  that 
if    such    trustee    was   incompetent    the    trust 
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would  not  thereby  fall,  but  a  court  of  equity 
would  appoint  a  proper  trustee. 

Appeal  from  district  court.  Oolyeston  cotin- 
ty;  Wm.  H.  Stewart,  Judge. 

Application  under  Key.  St  Sf  1991-1904, 
by  R.  M.  WlUls  against  J.  P.  Alrey  and  an- 
other, as  executors,  to  set  aside  and  annul 
certain  portions  of  the  will  of  Narclssa  Wil- 
lis, deceased.  From  a  Judgment  upholding 
the  will,  applicant  appeals.    Affirmed. 

Crawford  &  Crawford,  for  appellant  Jno. 
C.  Walker  and  F.  D.  Minor,  for  appellees. 

QILL,  J.  On  September  6,  1899,  Mrs.  Nai^ 
cissa  Willis  died  possessed  of  a  large  estate, 
and  left  a  wUl  disposing  of  her  entire  prop- 
erty. The  devisees  named  were  her  two 
daughters  and  her  grandchildren,  a  specific 
bequest  of  f20,000  being  also  made  to  her 
son  Short  A.  Willis,  and  one  of  $5,000  to 
Miss  Kate  B.  Saunders.  A  devise  of  $60,- 
000  to  her  daughter  Mrs.  B.  O.  Walthew  was 
given  in  trust  to  the  Texas  Guaranty  & 
Trust  Company,  to  be  held  in  trust  by  It  the 
income  to  be  paid  to  Mrs.  Walthew  during 
her  life,  remainder  to  her  children.  A  be- 
quest of  $25,000  was  made  to  the  guaranty 
and  trust  company  for  the  benefit  of  Mrs. 
Kate  £.  Orlgsby,  a  daughter  of  the  testatrix, 
upon  the  same  terms  and  conditions.  The 
entire  residue  of 'the  estate  after  the  pay- 
ment of  legacies  and  expenses  was  bequeath- 
ed to  the  trust  company  to  be  held  by  It  in 
trust  for  the  grandchildren  in  equal  portions, 
to  be  handled  and  invested  by  the  trust 
company,  and  to  be  paid  to  the  beneficiaries 
when  they  arrived  at  the  age  of  21  years,  or 
at  other  times  stated  in  the  will.  The  trust 
company  was  authorized  to  appropriate  to  its 
own  use  reasonable  compensation  for  exe- 
cuting the  trust  J.  P.  Alvey  and  R.  V.  Da- 
vidson were  named  as  independent  execu- 
tors, and  the  sum  of  $15,000  was  bequeathed 
to  them  in  equal  portions  in  lieu  of  all  other 
compensation  for  their  services.  The  estate 
consisted  of  both  realty  and  personal  proper- 
ty, and  they  were  empowered  and  directed  to 
convert  all  or  any  part  of  the  estate  Into 
money,  if  necessary  for  the  purpose  of  pay- 
ing debts  and  legacies;  and  when  the  debts 
and  legacies  were  paid,  and  their  duties  end- 
ed, they  were  directed  to  turn  over  the  resi- 
due of  the  estate  to  the  guaranty  and  trust 
company,  according  to  the  terms  of  the  will. 
The  testatrix  expressed  the  desire  that  the 
estate  should  be  administered  independent  of 
the  probate  court  as  far  as  the  law  would 
permit  The  will  was  duly  probated  in  the 
probate  court  of  Galveston  county,  and  by 
the  18th  of  August  1800,  the  executors  had 
wound  up  the  estate,  paid  the  debts  and  leg- 
acies, and  were  ready  to  turn  over  the  re- 
mainder of  the  estate  to  the  trust  company, 
as  directed  by  the  will.  It  was  not  found 
necessary  to  sell  the  real  estate  in  order  to 
discbarge  the  debts  and  legacies,  and  realty 
amounting  to  a  large  proportion  of  the  resid- 


uary estate  remained  on  hand  to  be  turned 
over  to  the  trustees.  At  the  date  of  the 
death  of  Mrs.  Willis  her  heirs  at  law  were 
her  children.  Short  A.  WiUis,  R.  M.  Willis. 
Mrs.  K.  E.  Grigsby,  Bettle  O.  Walthew,  and 
two  grandchildren,  viz.,  Lee  Willis  and  Lau- 
ra Willis.  The  evidence  as  to  the  manner  of 
the  incorporation  of  the  Texas  Guaranty  & 
Trust  Company,  the  nature  and  extent  of  Its 
corporate  powers,  and  its  permit  to  do  busi- 
ness in  this  state  is  undisputed,  and  need 
not  be  set  out  here.  The  record  is  referred 
to  for  the  facts  in  that  connection,  as  well 
as  for  the  full  text  of  the  parts  of  the  will 
assailed.  On  the  18th  day  of  August  1900, 
R.  M.  Willis,  one  of  the  sons  of  deceased, 
filed  in  the  probate  court  of  Galveston  coun- 
ty an  application  to  set  aside  and  annul  as 
unlawful  the  sixth,  tenth,  eleventh,  and  fif- 
teenth paragraphs  of  the  will.  A  trial  be- 
fore the  court  resulted  In  a  Judgment  up- 
holding the  will,  and  the  applicant  prose- 
cutes this  appeal. 

The  paragraphs  assailed  are  those  which 
bequeath  property  to  the  trust  company  In 
trust  for  Mrs.  Grigsby,  Mrs.  Walthew,  and 
the  grandchildren,  and  authorize  the  execut- 
ors to  turn  over  the  property  to  the  trust 
company  under  the  terms  of  the  will.  These 
paragraphs  are  lengthy,  and  It  Is  unneces- 
sary to  set  them  out  in  full,  as  the  features 
forming  the  basis  of  attaclc  may  be  very 
briefly  stated.  The  grounds  on  which  the 
paragraphs  are  assailed  are  that  the  Texas 
Guaranty  &  Trust  Company  is  a  corporation 
having  no  power  imder  its  charter  or  the 
corporation  laws  of  Texas  to  take  and  ex- 
ecute such  a  trust.  It  is  also  contended  that 
even  If  the  powers  conferred  by  the  wlB 
came  within  the  scope  of  the  company's 
charter  provisions,  the  bequest  is  void,  be- 
cause the  company  has  no  lawful  corporate 
existence,  and  for  that  reason  cannot  take. 
Appellant  urges  that  as  an  inevitable  result 
the  property  is  left  in  the  hands  of  the  ex- 
ecutors with  no  power  or  authority  from  any 
source  to  dispose  of  it  and  a  perpetuity  Is 
thereby  created.  Appellees  contend  that  the 
trust  company  Is  under  the  law  and  Its 
charter  competent  to  take  and  execute  the 
trust,  and  that.  If  this  were  not  true,  the 
sections  of  the  will  creating  the  tmst  are 
nevertheless  valid  as  against  appellant  be- 
cause: First  R.  M.  Willis  is  not  a  devisee, 
and  has  no  such  interest  in  the  fund  as  en- 
titles him  to  raise  the  question;  and,  sec- 
ond, equity  never  wants  a  trustee,  and,  If 
the  trustee  named  Is  for  any  reason  disquali- 
fied to  take,  the  court  will  appoint  a  com- 
petent trustee  to  carry  out  the  clearly  ex- 
pressed wishes  of  the  testatrix.  Neither 
the  trust  company  nor  the  beneficiaries  nam- 
ed in  the  will  are  made  parties  defendant 
The  contest  was  evidently  instituted  under 
articles  of  the  Revised  Statutes  a991-1994), 
authorizing  any  one  Interested  in  an  estate 
to  institute  a  proceeding  to  suspend  or  an- 
nul a  will  or  any  of  its  provisions  which 
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might  be  unlawfol.  The  statute  governing 
such  a  proceeding  autborlzes  the  applicant 
to  make  the  executors  parties.  Whether  the 
objection  urged  against  the  will,  bringing  in 
question  as  It  does  the  capacity  of  a  trustee 
to  take  thereunder,  is  within  the  pnrriew 
of  the  statute,  and  whether  an  adyerse  Judg- 
ment would  bind  the  trustee,  It  not  being 
made  a  party,  we  do  not  deem  It  necessary 
to  decide.  Nor  do  we  deem  It  necessary  to 
determine  whether,  under  the  facts,  the  trus- 
tee named  has  ^wer  to  take  and  execute 
the  trusts.  We  shall  dispose  of  this  case  as 
if  all  the  objections  to  the  capacity  of  the 
trustee  were  well  taken.  It  should  be  borne 
In  mind  that  the  trust  company  is  In  no 
sense  a  benellclary  under  the  will.  It  is  no 
more  than  an  instrumentality  selected  by 
the  testatrix  to  carry  out  certain  proTlsions 
of  the  will  for  the  benefit  of  beneficiaries 
named  and  ascertained.  Perry,  Trusts,  ( 
49.  The  two  daughters  and  the  grandchil- 
dren are  the  real  objects  of  the  testatrix's 
bounty,  and  equity  will  not  allow  the  trust 
to  fall  because  of  the  mere  Incapacity  of  the 
trustee.  It  is  true  that  the  manner  of  its 
investment,  and  to  some  extent  the  necessi- 
ties of  the  beneficiaries,  and  the  amonnts 
to  be  paid  to  them  during  the  continuance 
of  the  trust,  are  left  to  the  Judgment  and  dis- 
cretion of  the  trust  company,  but  ultimately 
the  entire  fund  is,  by  the  terms  of  the  will, 
bequeathed  to  others  than  the  trust  company, ' 
without  even  the  power  of  selection  or  nom- 
ination on  its  part  It  la  well  settled  that 
in  such  a  case  courts  of  equity  will  not  allow 
the  tmst  to  fall,  but  wUl  appoint  a  competent 
tmstee.  Perry,  Trusts,  §  38.  And  where 
such  discretion  as  to  the  necessities  of  the 
beneficiaries  is  left  to  the  trustee,  the  courts 
will  assume  the  power  to  exercise  discre- 
tion. If  by  any  possibility  it  can  be  fairly 
done.  Id.  SS  249-251.  The  paramount  pur- 
pose of  the  testatrix  was  to  bestow  certain 
property  upon  the  named  beneficiaries,  and 
the  Instrumentality  selected  for  the  purpose 
will  be  treated  as  a  minor  consideration. 

There  is  nothing  In  the  will  to  indicate 
that  the  testatrix  would  have  selected  dif- 
ferent beneficiaries,  or  died  Intestate  as  to 
this  portion  of  her  estate,  had  she  known 
the  trustee  named  would  be  debarred  from 
executing  the  trust  The  alleged  incapacity 
of  the  trustee  is  the  only  objection  urged 
against  the  sections  of  the  will  which  are 
assailed  In  this  proceeding,  and  it  seems  to 
as  that  in  determining  whether  they  are 
valid  It  is  proper  to  consider  whether,  in  a 
proceeding  instituted  by  the  beneficiaries,  a 
conrt  of  equity  would  appoint  another  trus- 
tee to  execute  the  provisions  of  the  will.  In 
Bell  Co.  V.  Alexander,  22  Tex.  350,  73  Am. 
Dec.  2C4,  Chief  Justice  Wheeler  quoted  with 
approval  the  following  from  Vidal  v.  Glrard's 
Ex'rs,  2  How.  187,  11  L.  Ed.  205:  "Although 
it  was  in  early  times  held  that  a  corpora- 
tion could  not  take  and  hold  real  estate  in 
trust,    upon   the  ground   that   there   was   a 


defect  In  one  of  the  requisites  to  create  a 
good  trustee,  viz.,  the  want  of  confidence  in 
the  person,  yet  that  doctrine  has  long  since 
been  exploded  as  unsound,  and  too  artificial, 
and  it  is  now  held  that,  where  a  corporation 
has  legal  capacity  to  take  real  and  personal 
estate,  it  may  take  and  hold  it  upon  trust 
as  a  private  person  may  do.  It  is  true  that 
if  the  trust  be  repugnant  to  or  inconsistent 
with  the  proper  purposes  for  which  the  cor- 
poration was  created,  that  may  fiunlsh  a 
ground  why  It  may  not  be  compelled  to  ex- 
ecute it  But  that  will  not  furnish  a  ground 
to  declare  the  trust  itself  void  If  otherwise 
unexceptionable,  but  it  wiU  simply  require 
a  new  trustee  to  be  substituted  by  the  prop- 
er court  possessing  equity  Jurisdiction  to  en- 
force and  perfect  the  objects  of  the  trust" 
In  Cook,  Corp.  |  079,  it  Is  said:  "If  a  cor- 
poration be  Incompetent  to  act  as  trustee, 
the  devise  or  grant  will  not  thereby  become 
void.  A  court  of  equity  will  appoint  a  prop- 
er trustee  to  carry  out  and  execute  the  trust" 
See,  also.  Late  Corporation  of  the  Church  of 
Jesus  Christ  of  Latter-Day  Saints  v.  U.  S., 
136  U.  S.  1-62,  10  Sup.  Ct  792,  34  L.  Ed. 
481;  Perry,  Trusts,  I  249.  We  think  the 
contention  that  the  trust  fails  because  of  the 
incapacity  of  the  trustee,  and  that  the  prop- 
erty descends  to  the  heirs  according  to  the 
laws  of  descent  and  distribution,  is  untena- 
ble. The  courts  will  not  allow  the  rights  of 
the  beneficiaries  to  be  thus  defeated.  It  fol- 
lows that  the  failure  of  the  trustee  does  not 
have  the  effect  to  leave  the  property  In  the 
hands  of  the  executors  Indefinitely;  therefore 
the  objection  that  a  perpetuity  is  created 
is  alike  without  merit 

The  Judgment  should  be  aflbmed,  and  it  in 
so  ordered.    Afilrmed. 


MISSOURI,  K.  ft  T.  RY.  CO.  OF  TBXAS 
V.  HAWK.1 

(Court  of  Civil  Appeals  of  Texas.    July  4, 
1902.) 

RAILROADS  —  INJURIBS  TO    SBRVANT8  — IN- 
STRUCTIONS—EVIDENCBl-VHRDICT 
OP  JURY— IMPBACHMBNT. 

1.  In  an  action  against  a  railway  company 
for  injuries  sustained  by  a  servant  while  riding 
on  a  work  train,  an  instruction  that  an  em- 
ploys riding  on  a  work  train  assumes  the  dan- 
gers ordinarily  incident  to  travel  on  such 
trains,  but  does  not  assume  any  dangers  on  ac- 
count of  the  negligent  equipment  and  operation 
of  the  train,  was  not  erroneous  as  assuming 
that  defendant  was  negligent  in  these  respects. 

2.  An  instruction  that  if  the  work  train  was 
properly  equipped  and  operated,  and  the  inju- 
ries were  the  ordinary  result  incident  to  the 
operation  of  the  train,  plaintiff  cannot  recover, 
but  if,  at  the  time  of  the  accident,  the  train 
was  operated  at  a  dangerous  rate  of  speed, 
and  was  suddenly  stopped,  or  was  not  properly 
equipped,  and  if  the  company's  servants  in 
cliarge  of  the  train  were  negligent  in  the  op- 
eration and  equipment  thereof,  and  plaintiff 
was  injured  in  consequence  of  such  negligence, 


'  Rehearing  denied  October  18,  190^^^ 

Jigitized 


byUoogle 


1038 


69  SOUTHWBSTBRN  REPORTER. 


(Tex. 


he  can  recover,  was  not  erroneoiu  as  makiiig 
it  the  absolate  duty  of  defendant  to  have  the 
train  properly  equipped  and  operated. 

3.  The  instrnction  was  warranted  on  eridence 
that  the  injury  to  plaintiff  was  due  to  the  sud- 
den stopping  of  the  engine,  causing  a  link  in 
one  of  the  couplings  to  part,  where  defendant 
offered  no  testimony  explaining  the  cause  of  the 
accident 

4.  Where  the  complaint  alleged  injury  to 
plaintiff's  nervous  system,  the  testimony  of  a 
physician  that  his  injury  to  the  nerrous  system 
produced  a  lower  state  of  vitality,  causing  a 
defect  of  hearing,  impairment  of  speech,  and 
injury  to  the  eyesight,  was  admissible  as  show- 
ing the  result  of  the  shock  to  his  nervous  sys- 
tem. 

5.  Where  the  complaint  alleged  injury  to  the 
spine,  the  testimony  of  the  effect  of  an  injury 
to  the  spine  on  the  sense  of  hearing  was  ad- 
missible. 

6.  Where,  in  an  action  for  injuries,  defendant 
introduced  testimony  that  plaintiff  made  no 
complaint  as  to  injuries  received  while  he  re- 
mained in  the  defendant's  service,  evidence  of 
the  statements  by  plaintiff,  some  time  after  the 
accident,  complaining  of  being  hurt  and  suffer- 
ing pain,  was  admissible. 

7.  In  an  action  for  personal  injuries  the  ad- 
mission of  the  testimony  of  a  physician  after 
testifying  fully  about  plaintiff's  injuries  and  his 
examination,  and  after  having  been  asked  in 
the  form  of  a  hypothetical  case  as  to  the  cause 
and  result  of  the  injuries,  that  the  injury  re- 
ceived by  plaintiff  would  cause  the  condition 
he  was  in,  was  not  erroneous  as  calling  for 
the  conclusion  of  a  witness  on  an  issue  to  be 
determined  by  the  jury. 

8.  The  evidence  that  an  injured  employe  of 
defendant  and  one  reporting  that  he  was  in- 
jured would  have  to  execute  a  release  of  his 
claim  for  damages  before  returning  to  woric 
was  admissible  as  tending  to  give  a  reason  for 
plaintiff's  failure  to  make  complaint  of  his  in- 
juries to  defendant. 

9.  Jurors  cannot  Impeach  their  verdict  by 
showing  that  it  was  arrived  at  by  lot. 

Appeal  from  district  court,  Hnnt  county; 
H.  C.  Connor,  Judge. 

Action  by  John  Hawk  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company 
of  Texas.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    AiSrmed. 

T.  S.  Miller  and  Jno.  T.  Craddock,  for 
appellant.    Evans  &  Elder,  for  appellee. 

KAINEY,  C.  J.  Suit  by  appellee  to  re- 
cover of  appellant  damages  for  personal  in- 
juries alleged  to  have  resulted  from  the  neg- 
ligence of  appellant 

Conclusions  of  Fact. 

On  or  about  the  11th  day  of  July,  1899, 
John  Hawk  was  In  the  service  of  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas  In  the  B.  &  B.  department,  and  had 
been  so  engaged  for  about  12  months.  He 
belonged  to  what  was  known  as  the  "Iron 
gang,"  that  did  nothing  but  build  and  repair 
Iron  bridges.  There  were  10  or  12  men  in 
the  gang  besides  the  foreman,  A.  L.  Rock- 
well. They  slept  and  took  their  meals  In 
boarding  cars,  and  their  work  was  not  con-. 
fined  to  any  particular  division  of  the  road, 
but  extended  to  all  of  defendant's  lines 
whenever  occasion  might  require.  They 
were  not  transported  from  one  point  to  an- 


other by  any  particular  engine  or  train 
crew,  but  "Just  the  first  train  that  came 
along  when  we  were  ready  to  move  would 
be  the  one  to  take  us."  Plaintiff  was  a 
strong,  robust,  and  healthy  man,  26  years 
old,  weighed  180  pounds,  and  had  never 
been  sick  or  received  an  injury  prior  t» 
that  date.  He  was  learning  the  special  trade 
of  riveting,  tor  which  he  was  paid  $2.50 
per  day.  There  had  been  a  washout  on  the 
Brazos  river,  on  defendant's  road,  and  all 
the  bridge  gangs  and  a  great  number  of 
sectionmen  had  been  concentrated  at  that 
point  for  the  purpose  of  repairing  the  road, 
consisting  of  about  100  men,  all  working 
under  one  general  foreman,  Mr.  Abergast 
The  boarding  cars  were  located  at  Sealy, 
several  miles  from  the  washout  On  that 
morning  plaintiff.  In  company  with  about 
100  other  men,  was  being  carried  from  Sealy 
on  a  work  train,  consisting  of  10  or  12  cars, 
loaded  with  all  kinds  of  repairing  material, 
such  as  bridge  timbers,  ties,  rails,  etc.,  to 
the  washout  They  were  going  out  to  put 
in  some  cribbing  In  the  water  for  a  founda- 
tion for  the  track.  It  was  the  first  work  of 
the  kind  that  plaintiff  had  ever  done.  Their 
point  of  destination  was  300  or  400  yards 
south  of  the  Brazos  river,  and  this  was 
plaintiff's  first  trip  across  the  river.  When 
they  reached  a  point  within  200  yards  of 
where  they  Intended  to  work  that  day,  the 
defendant  negligently  and  carelessly  caused 
said  train  to  separate  and  become  uncoupled, 
dividing  it  into  about  two  equal  parts,  tlic 
plaintiff  being  on  the  detached  portion.  That 
portion  b%an  rapidly  to  increase  in  speed, 
placing  plaintiff  In  great  peril,  necessitating 
his  Jumping  from  the  train,  causing  the  In- 
juries complained  of.  The  uncoupling  of  the 
train  arose  from  the  sudden  stopping  of  the 
engine,  which  severed  a  defective  coupUng 
pin,  which  appellant  had  negligently  sop- 
plied.  When  plaintiff  Jumped  from  the  train, 
he  struck  and  fell  with  great  force  and  vio- 
lence on  some  cross-ties,  bruising,  lacerat- 
ing, straining,  and  injuring  his  back,  blps, 
hip  Joints,  spinal  column,  and  head,  pelvic 
and  perineal  region,  shocking  and  injuring 
his  nervous  system,  -  affecting  and  impairing 
his  heart's  action  and  hearing,  and  destroy- 
ing Us  sexual  power  and  ability  to  perform 
the  sexual  act,  injuring  and  Impairing  bis 
general  health,  causing  him  great  physical 
and  mental  pain;  and  his  injuries  were  per 
manent. 

Opinion. 
The  following  paragraph  of  the  charge  of 
the  court  Is  assigned  as  error,  viz.:  "An 
employ^  who  rides  on  a  work  train  assumes 
the  dangers  ordinarily  incident  to  travel  on 
such  trains,  but  does  not  assume  any  dan- 
gers on  account  of  the  negligent  operation 
and  equipment  of  such  train," — the  objectioii 
being  that  It  assumed  that  defendant  was 
negligent  in  the  operation  and  equipment  of 
the  train.  The  objection  Is  not  tenable. 
It  stated  a  correct  principle  af~law,  and  was 
digitized  by  VjOC 
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followed  Dy  a  proper  charge  applying  It  to 
the  facts  of  the  case. 

The  following  paragraph  of  the  courfs 
charge  is  also  assigned  as  error,  viz.:  "If 
yon  believe  from  the  evidence  that  at  the 
time  of  the  alleged  injury  the  plaintiff  was 
riding  on  a  worlc  train,  and  If  you  further 
believe  that  the  train  was  properly  equipped 
and  operated,  and  that  the  injuries,  if  any, 
were  the  ordinary  and  reasonable  result 
incident  to  the  operation  of  such  train,  then, 
In  that  event,  the  plaintiff  assumed  such 
risk,  and  cannot  recover  herein.  But  If  you 
believe  said  train  was  being  operated  at  a 
dangerous  rate  of  speed,  and  was  suddenly 
stopped,  or  was  not  equipped  with  reason- 
ably sufficient  conplinga,  and  you  farther 
believe  that  the  employes  of  defendant  In 
charge  of  said  train  were  guilty  of  negli- 
gence in  the  operation  and  equipment  of  said 
train;  and  if  you  believe  that  plaintiff's  in- 
juries, If  any,  were  the  result  of  such  negli- 
gence, if  any,— then,  In  that  event,  the  plain- 
tiff did  not  assume  the  dangers,  if  any,  in- 
cident to  such  negligence."  The  objection 
to  this  charge  is  that  by  such  charge  It  is 
made  the  duty  of  defendant  to  see  that  said 
train  was  properly  equipped  and  operated, 
and  in  that  respect  it  is  more  onerous  than 
required  by  law,  it  being  the  legal  duty  of 
the  defendant  to  exercise  ordinary  care  only 
in  the  operation  and  equipment  of  the  train. 
The  liability  of  the  defendant  under  the  law 
is  limited  to  the  exercise  of  ordinary  care  In 
Che  operation  and  equipment  of  its  trains, 
and  we  think  the  charge  so  limited  it  To  au- 
thorize a  recovery,  the  Jury  were  told  that 
they  must  "believe  that  the  employte  of 
defendant  in  charge  of  said  train  were 
guilty  of  negligence  in  the  operation  or 
equipment  of  said  train,"  and  that  they  must 
believe  plaintUTs  injuries  'twere  the  result 
of  such  negligence."  The  court,  in  a  pre- 
ceding paragraph  of  the  charge,  had  prop- 
erly defined  negligence.  The  charge,  when 
considered  as  a  whole,  fairly  presented  the 
Issues  to  the  Jury,  and  said  assignment  Is 
not  well  taken. 

Another  objection  urged  to  the  above-quot- 
ed paragraphs  of  the  charge  is  that  they  were 
not  warranted  by  the  evidence.  The  proposi- 
tion advanced  is:  "The  servant  suing  to  re- 
cover of  the  master  for  injuries  alleged  to 
have  been  caused  from  a  defective  appliance 
must  show  that  the  appliance  was  in  fact  de- 
fective, and  proof  merely  that  such  appliance 
gave  way  is  insufficient  to  Justify  the  submis- 
sion of  negligence  or  not  of  the  master  as  to 
such  appliance  to  the  Jury."  "It  is  a  general 
rule  that  when  a  servant  sues  his  master  or 
employer  for  damages  arising  from  Injuries 
caused  by  the  negligence  of  the  latter  the 
plaintiff  must  prove  the  negligence  of  the  de- 
fendant, and  that  proof  of  the  accident  and 
Injury  alone  will  not  be  sufficient  to  authorize 
a  recovery.  However,  it  is  well  settled  by  au- 
thority that  the  circumstances  attending  the 
injury  may  be  sufficient  to  establish  the  fact 


of  negligence  without  any  direct  proof  there- 
of." McCray  v.  Railway  Co.  (Tex.  Sup.)  34 
S.  W.  95.  The  evidence  shows  that  the  in- 
Jury  to  plaintiff  was  occasioned  by  the  sud- 
den stopping  of  the  engine  and  causing  a  link 
in  one  of  the  couplings  to  part  The  plaintiff 
had  no  connection  whatever  with  the  opera- 
tion or  make-up  of  the  train.  The  manage- 
ment and  control  of  the  train  was  under  oth- 
er employes.  It  was  the  duty  of  appellant  to 
have  provided  reasonably  safe  appliances  for 
the  operation  of  such  train,  and  the  employes 
should  have  used  ordinary  care  in  its  opera- 
tion. No  attempt  was  made  by  defendant  to 
account  for  the  accident,  or  show  that  any 
care  had  been  exercised  in  providing  a  reason- 
ably safe  coupling.  Plaintiff  was  not  in  a  po- 
sition to  show  by  direct  evidence  the  negli- 
gence of  defendant  Justice  Brown,  in  Mc- 
Cray V.  Railway  Co.,  supra,  quotes  with  ap- 
proval from  Scott  v.  Docks  Co.,  3  Hurl.  &  O. 
596,  as  follows:  "There  must  be  reasonable 
evidence  of  negligence.  But  where  the  thing 
is  shown  to  be  under  the  management  of  de- 
fendant or  his  servants,  and  the  accident  is 
such  as,  in  the  ordinary  course  of  things, 
does  not  happen  if  those  who  have  the  man- 
agement use  proper  care,  It  affords  reasonable 
evidence.  In  the  absence  of  explanation  by  the 
defendant  that  the  accident  arose  from  want 
of  care."  The  circumstances  surroimding  the 
accident  warrant  the  conclusion  that  defend- 
ant was  guilty  of  negligence  In  not  providing 
a  proper  coupling,  or  In  operating  the  train,  or 
both,  and  there  was  no  error  in  submitting 
that  issue  to  the  Jury.  McCray  v.  Railway 
Co.,  supra. 

The  admission  of  certain  testimony  of  wit- 
ness Peak  was  objected  to  because  Immate- 
rial and  Irrelevant  and  because  not  authoriz- 
ed by  the  pleadings,  as  shown  by  the  follow- 
ing bill  of  exceptions,  to  wit:  "Be  it  remem- 
bered that  on  the  trial  of  the  above-entitled 
cause,  and  while  Dr.  P.  A.  Peak,  a  witness 
for  the  plaintiff,  was  upon  the  stand,  he  was 
asked  by  the  plaintifTs  counsel  if  the  shock 
to  the  plaintiff  by  the  blow  he  received  would 
affect  his  nervous  system,  to  which  he  an- 
swered in  the  affirmative;  whereupon  he  was 
asked  the  further  question,  'Now,  then,  tell 
the  jury  how  you  know  that  and  what  are- 
the  symptoms  of  nervous  prostration?'  to 
which  the  witness  answered  as  follows,  'Well, 
the  symptoms  are  Indicated  by  the  lower 
state  of  vitality  present  in  the  patient'  The 
witness  was  then  asked  the  further  question, 
'What  does  the  lower  state  of  vitality  consist 
of?'  to  which  he  replied,  'A  defective  hearing, 
Impairment  of  speech;'  whereupon  the  de- 
fendant moved  the  court  to  exclude  from  the- 
Jury  the  witness'  evidence  with  reference  to> 
any  Impairment  of  speech,  for  the  reason  that 
there  is  no  pleading  to  Justify  It,  which  mo- 
tion being  by  the  court  overruled  the  defend- 
ant then  and  there  excepted  to  the  action  of 
the  court  Witness  was  then  asked,  'How 
about  the  eyesight  or  taste?'  to  which  quea- 
tion  the  defendant  also  objected  because  there 
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was  no  foundation  In  fbe  pleading  for  rach 
testimony,  which  objection  was  by  the  conrt 
oyemiled,  and  the  witness  permitted  to  an- 
swer that  a  blow  received  on  the  part  of  the 
body  where  the  plaintiff  was  hurt  would  be 
transmitted  to  the  brain,  wbere  the  center  of 
the  five  senses  were  located,  and  would  con- 
sequently aCTect  and  impair  them,— to  which 
action  of  the  court  In  permitting  the  witness 
to  so  testify  over  tlie  objection  of  the  defend- 
ant and  in  refusing  to  exclude  said  testimony, 
the  defendant  then  and  there  excepted,  and 
now  here  tenders  this,  its  bill  of  exception 
No.  7,  and  aslcs  that  the  same  be  approved, 
and  filed  as  a  part  of  the  record  in  this 
cause."  The  court  approved  the  bill,  with 
the  following  explanation:  "There  was  an 
allegation  In  the  plaintilT's  petition  for  Injury 
to  the  nervous  system,  and  this  testimony 
was  admitted  for  the  purpose  of  showing 
whether  or  not  there  was  any  injury  to  the 
nervous  system,  and  the  witness  had  pre- 
viously testified  that  an  Injury  to  the  nervons 
system  would  be  Indicated  by  Injury  to  the 
five  senses,  and  I  stated  at  the  time.  In  the 
presence  and  hearing  of  the  Jury,  that  the 
testimony  was  offered  for  the  purpose  of 
,  showing  whether  the  nervous  system  had 
been  affected."  The  allegations  In  the  peti- 
tion as  to  the  appellee's  Injury  were  that  he 
"struck  with  great  force  and  violence  on 
some  cross-ties  beside  the  railroad  track, 
bruising,  lacerating,  straining,  and  Injuring 
bis  back,  hips,  hip  Joints,  spinal  column,  and 
head,  and  straining,  bruising,  and  lacerating 
him  In  his  pelvic  and  perineal  region,  shock- 
ing and  Injuring  his  nervous  system,  affecting 
and  impairing  his  heart's  action,  greatly  im- 
pairing his  hearing,  impairing  and  destroying 
his  sexual  power  and  ability  to  perform  the 
sexual  act,  and  injuring  and  impairing  his 
general  health."  We  are  of  the  opinion  that 
the  evidence  complained  of  shows  the  result 
of  a  shock  to  the  nervous  system,  and  was 
admissible  under  plaintiff's  allegations. 

The  testimony  of  witness  Cook  as  to  the  ef- 
fect an  injury  to  the  spine  would  have  on  the 
sense  of  hearing  was  admissible.  Injury  to 
the  spine  was  alleged,  and  evidence  showing 
results  naturally  flowing  therefrom  was  ad- 
missible. 

Complaint  is  made  of  the  testimony  of  sev- 
eral witnesses  introduced  by  plaintiff  as  to 
statements  they  heard  plaintiff  make  some 
time  after  the  accident,  complaining  of  being 
hurt  and  suffering  pain,  the  objection  being 
that  such  testimony  was  hearsay  and  self- 
serving.  Appellant  attempted  to  show  that 
plaintiff  was  not  Injured  by  the  accident,  and 
prior  to  the  introduction  of  said  testimony 
defendant  had  proven  by  some  of  his  witness- 
es that  plaintiff  had  made  no  complaint  as  to 
Injuries  received,  while  be  remained  In  the 
service  of  appellant,  either  to  the  foreman  or 
other  employes.  We  think  the  testimony  was 
admissible  In  rebuttal,  and  the  court  did  not 
err  In  so  ruling. 

Dr.  Peak,  an  expert  witness,  was  asked  by 


appellee's  counsel  the  following  question,  via.: 
"I  will  ask  you,  from  the  history  of  this  case 
as  I  have  detailed  it  to  yon,  if  the  condition 
yon  find  him  suffering  with— if  that  fall  or  In- 
Jury  received  by  him— likely  caused  the  G(HI- 
dition  he  now  has?"  This  was  objected  to  as 
calling  for  the  conclusion  of  the  witness  as  to 
an  Issue  which  should  be  alone  determined  by 
the  Jury.  The  objection  was  overruled,  and 
the  witness  answered,  "I  think  It  could  have 
done  it"  A  bill  of  exceptions  was  reserved 
by  appellant,  to  which  the  conrt  appended 
the  following:  "This  answer  was  given  after 
plaintiff's  counsel  had  examined  the  witness 
fully  about  plaintiff's  Injuries,  his  examina- 
tion, etc.,  and  after  plaintiff's  counsel  submit- 
ted to  bim  to  the  form  of  a  hypothetical  case 
the  cause  and  result  of  the  injury."  The 
plaintiff  was  entitled  to  the  opinion  of  the 
witness  on  a  hypothetical  case  based  upon  his 
theory  of  the  evidence.  There  Is  nothing  In 
the  bill  of  exception  showing  what  the  hy- 
pothetical case  was.  In  the  absence  of  which 
it  will  be  presumed  that  it  was  Justified  by 
the  facts  of  the  case.  The  question  cannot 
be  presumed  to  have  beat  based  upon  conflict- 
ing evldoice  calling  for  an  opinion  as  to 
which  was  correct,  as  was  the  case  In  Ar- 
mendiaz  v.  Stillman,  67  Tex.  458,  3  S.  W. 
678.  That  case  authorizes  the  opinion  of  an 
expert  when  based  upon  a  hypothetical  case 
made  upon  a  state  of  facta  which  the  evidence 
of  the  party  offering  It  Justifies.  The  evidence 
was  properly  admitted. 

The  evidence  of  witness  Rockwell  to  the  ef- 
fect that  an  injured  employ^  of  the  defendant 
and  one  reporting  that  he  was  injured  would 
have  to  execute  a  release  of  bis  claim  for 
damages  before  returning  to  work,  was  prop- 
erly  admitted.  It  tended  to  show  a  reason 
for  platntiffs  not  making  complaint  of  his 
injuries  to  the  company.  Besides,  Rockwell 
had  previously  given  practically  the  same 
character  of  evidence  without  objection. 

The  affidavits  of  Jurors  will  not  be  heard 
to  Impeach  their  verdict  by  showing  that  they 
reached  their  verdict  by  lot. 

The  evidence  Is  sufficient  to  support  the 
verdict,  and,  there  being  no  reversible  error 
in  the  record,  the  Judgment  Is  affirmed.  Af- 
firmed. 


SMITH  V.  THOMPSON  et  al. 

(Supreme  Court  of  Missouri,   Division  No.  1. 

Oct.  14,  1902.) 

HOMESTBAD— ABANDONMENT— PLBADINO— 
BURDEN  OF  PROOF. 

1.  The  petition  in  a  snit  to  eujoin  a  sale  un- 
der a  deed  of  trust,  alleging  Uie  obtaining  of 
a  judgment  against  D.,  an  execution  gale  there- 
on, at  which  plaintiS  was  the  purchaser,  the 
filing  and  overruling  of  motions  of  D.  to  quash 
the  ex<>cution  and  set  aside  the  sale  on  the 
ground  that  the  property  was  the  homestead 
ot  D.,  and  the  giving  by  D.  to  defendant  of 
the  trust  deed  on  the  property  after  the  ren- 
dering of  the  judgment  under  which  the  execu- 
tion sale  was  made,  does  not  concede  the  home- 
stead to  have  existed,  so  as  to^  require  plain- 
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tiff  to  plead  and  proTS  abandonment  thereof; 
but  d^endant,  havuig  pleaded  that  at  the  date 
of  the  Jadgment,  the  deed  of  trart,  and  the 
ezecntlon,  tne  property  was  D.'a  homestead,  on 
which  Isaae  was  joined,  haa  the  bnrden  of 
proof. 

2.  Though  land  is  one's  homestead  when 
indgment  is  rendered  against  him,  so  that  no 
lien  then  attaches,  yet  ander  Rev.  St.  1899,  f 
3750,  attaching  the  lien  to  lands  liable  to  be 
sold  on  execnuon,  It  attaches  immediately  on 
the  homestead  being  abandoned ;  section  S714 
providing  the  lien  of  a  judgment  shall  com- 
mence from  the  date  of  the  judgment,  and  con- 
tinue three .  years,  not  meaning  there  shall  be 
no  lien  if  there  is  no  property  to  which  it  can 
attach  when  the  judgment  is  rendered;  it  also 
providing  that  the  lieu  shall  extend  as  well  to 
after-acquired  property  as  to  that  owned  when 
the  judgment  is  rendered. 

3.  Rev.  St.  1889,  §  3178,  providing  that  no 
execution  prior  to  levy  thereof  shall  be  a  lien 
on  personalty  or  any  real  estate  to  which  the 
Uen  of  the  judgment  does  not  extend,  and  that, 
when  execution  is  levied  on  such  real  estate, 
notice  of  the  levy  shall  be  filed  In  the  county 
in  which  It  is  situated,  does  not  refer  to  real 
estate  in  the  county,  covered  by  a  homestead 
which  is  abandoned  after  rendition  of  the  judg- 
ment. 

4.  Defendant  in  execution  not  being  at  the 
time  of  the  sale  entitled  to  a  homestead  In  the 
property  sold,  he  having  abandoned  it  and  mov- 
ed from  the  state,  the  statute  making  it  the 
duty  of  the  aherlfl  to  notify  him  of  his  home- 
stead right  has  no  application.   - 

Appeal  from  circuit  court,  Orundy  connty; 
A.  H.  Bnrk^older,  Special  Judge. 

Action  by  H.  C.  Smith  agalnat  W.  L. 
Thompson,  guardian,  and  another.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

This  Is  a  suit  In  equity  to  enjoin  the  sale 
of  certain  land  In  Grundy  county  under  a 
deed  of  trust,  upon  the  ground  that  the  sale 
would  cast  a  cloud  on  the  plaintiff's  title. 
The  statements  In  the  petition  are  to  the 
effect  that  in  1896  the  circuit  court  of  Omn- 
dy  county  rend««d  a  Judgment  in  favor  of 
the  city  of  Trenton  against  one  F.  M.  De 
Vorss  for  $100,  under  which  judgment  exe- 
cution Issued,  and  all  the  right,  dtle,  and 
interest  of  the  judgment  debtor  In  the  land 
In  question  were  sold  on  November  19,  1897, 
by  the  sheriff  of  that  county,  after  due  pro- 
ceedings; that  the  plaintiff  in  this  suit  be- 
came the  purchaser  at  such  sale,  received 
tbe  sheriff's  deed  therefor,  and  Immediately 
took  possession  of  the  land,  and  has  ever 
since  retained  the  same;  that  prior  to  the 
sale  the  Judgment  debtor,  De  Vorss,  filed  a 
motion  in  the  circuit  court  to  quash  the  exe- 
cution on  the  ground  that  the  land  then 
about  to  be  sold  was  his  homestead,  which 
motion  was  duly  heard,  considered,  and  over- 
ruled, and  that  after  tbe  sale  he  moved  the 
court  to  set  the  sale  aside  for  the  same  rea- 
son, which  motion  was  also  duly  considered 
and  overruled;  that  on  March  25,  1887,  the 
Judgment  debtor,  with  his  wife,  executed  to 
defendant  Thompson,  curator  of  defendant 
Charles  De  Vorss,  a  minor,  tbe  deed  of  trust 
under  which  the  sale  sought  to  be  enjobied 
Is  threatened;  that  tbe  deed  of  trust  covers, 
also,  land  In  Kearny  county,  Kan.,  and  pro- 
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Tides  that,  In  a  sale  to  foreclose,  the  trustee' 
must  advertise  both  in  Orundy  county.  Mo., 
and  Kearny  county,  Kan.,  whereas  in  fact 
he  advertised  the  sale  only  in  Orundy  coun- 
ty. The  point  is  also  made  that  the  Kansas 
land,  being  still  the  property  of  the  grantor 
in  the  deed  of  trust,  should  be  first  exhaust- 
ed, but  the  trustee  Is  not  proceeding  to  do 
so;  and  It  is  also  averred  that  the  deed 
was  without  consideration,  and  to  cover  the 
property  (rom  the  grantor's  creditors; .  that 
a  sale  would  cast  a  cloud  on  the  plaintUTs 
title,  etc.  The  answer  admits  the  judgment, 
the  execution,  the  sale  thereunder,  the  pur- 
chase by  plaintiff,  the  motion  to  quash  the 
execution,  the  motion  to  set  aside  the  sale, 
and  the  rulings  of  the  court  on  the  same, 
as  stated  In  the  petition.  It  also  admits  the 
execution  of  the  deed  of  trust  as  pleaded, 
denying  that  it  was  without  consideration 
or  that  it  was  fraudulent,  and  admits  that 
it  was  about  to  be  foreclosed,  as  stated  in 
the  petition.  The  answer  then  sets  up  af- 
firmatively that  at  the  date  of  the  Judgment 
under  which  the  plaintiff  claims,  and  tor 
many  years  prior  thereto,  and  continuously 
on  down  to  the  sale  by  the  sheriff,  the  land 
In  question  was  the  homestead  of  the  Judg- 
ment debtor,  F.  M.  De  Vorss,  and  not  sub- 
ject to  sale  under  execution,  and  therefore 
the  deed  of  trust  was  valid.  It  also  avers 
tbat  the  sheriff,  before  making  the  sale,  did 
not  notify  the  defendant  in  execution  of  his 
rights  to  a  homestead,  and  did  not  file  In 
the  office  of  tbe  recorder  a  notice  of  such 
levy,  etc.,  as  required  by  section  4922,  Rev. 
St  1388  (section  3178,  Rev.  St  1899).  The 
reply  Joined  issue  on  the  new  matter  plead- 
ed. On  the  trial  tbe  plaintiff  produced  In 
evidence  the  Judgment  of  the  Orundy  cir- 
cuit court  as  pleaded,  dated  August  31,  1886, 
which  was,  on  appeal  to  the  Kansas  City 
court  of  appeals,  affirmed  March  22,  1887; 
the  execution  and  evidence  of  sale  there- , 
under,  and  deed  to  plaintiff;  also  the  court 
records  on  the  motions  to  quash  the  execu- 
tion and  set  aside  the  sale  as  above  stated; 
also  that  after  paying  the  Judgment  and 
costs  there  remained  in  the  sheriff's  hands 
$228.85,  which  he  paid  to  the  defendant  in 
execution.  '  Tbe  defendants'  evidence  in  sup- 
port of  their  plea  of  homestead  was  to  the 
effect  tbat  the  land  in  question  was  an  80- 
acre  farm  In  Grundy  county,  of  value  with- 
in the  $1,500  limit,  which  F.  M.  De  Vorss 
had  owned  since  about  1882,  and  on  which 
he  had  resided  with  his  family  as  a  home- 
stead for  a  while,  and,  as  he  testified  in 
general  terms,  he  had  all  the  time  ever  since 
regarded  it  as  his  home,  though  part  of  the 
time  it  was  rented  out,  and  De  Vorss  and 
bis  family  lived  In  Trenton  and  Hamilton 
from  1889  up  to  1894,  keeping  a  hotel  and 
a  meat  market.  In  1864  he  went  back  to 
his  farm,  and  remained  there  until  Febru- 
ary. 1887,  when  he  rented  tbe  farm  to  Bert 
Brown,  and  went  to  Jamesport  Springs  with 
his  family,  and  kept  tbe  bathhouse.    While 
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keeping  the  springs.  In  May,  1897,  be  or  his 
wife  bought  a  dwelling  house  In  Jamesport 
on  monthly  Installments,  and  went  to  live 
In  It.  When  be  rented  the  farm  to  Brown 
be  reserved  a  room  for  himself  and  family, 
and  went  there  occasionally,  and  bis  wife 
remained  there  awhile.  His  sons  were  also 
there  occasionaUy,  and  did  some  farm  work. 
The  testimony  on  the  part  of  the  plaintiff 
on  this  issue  was  to  the  effect  that  from 
1880  to  1804  De  Vorss  lived  In  Trenton, 
Hamilton,  and  Cameron,  engaged  in  various 
kinds  of  business,— chiefly  hotel  and  meat 
market;  that  be  went  back  to  the  farm  in 
1894.  and  remained  until  February,  1897, 
when  be  rented  the  farm  to  Brown  and 
moved  away  to  Jamesport,  saying  that  be 
conld  not  make  a  living  farming,  and  would 
quit  the  business;  that  be  reserved  a  small 
outroom  adjoining  the  house  on  the  farm. 
In  which  to  store  some  things  that  he  could 
not  at  the  time  move  away,  but  it  was  not 
intended  for  occupation,  was  not  inhabitable, 
and  was  not  occupied;  some  time  during  the 
year.  Brown  bhred  De  Vorss'  wife  to  come 
there  and  cook  for  him,  and  she  remained  in 
Brown's  service  for  several  weeks;  by  agree- 
ment with  Brown,  also,  De  Vorss'  boys  rais- 
ed some  oats  on  a  small  piece  of  the  land; 
that,  when  he  rented  the  farm  to  Brown, 
De  Vorss  took  up  bis  residence  hi  James- 
port, and  was  living  there  with  bis  family 
when  the  Judgment  in  favor  of  the  city  of 
Trenton  was  afllrmed  by  the  Kansas  City 
court  of  appeals,  and  when  the  deed  of  trust 
in  question  waa  executed,  and  he  bad  not 
lived  on  the  farm  since.  The  finding  and 
Judgment  of  the  circuit  court  were  for  tbe 
plaintiff,  and  the  defendants  appeal. 

W.  G.  Colllson  and  J.  T.  De  Vorse,  for 
appellants.  Harbw  ft  Knight,  for  respond- 
ent. 

VAILLIANT,  J.  (after  stating  tbe  facts). 
Tbe  above  is  bnt  a  brief  summary  of  the 
evidence,  which  we  do  not  deem  It  necessary 
to  set  out  In  more  detail.  We  have  read  It 
all  carefully,  and  are  entirely  satisfied  that 
tbe  finding  of  the  chancellor  whs  right  on 
the  main  question  of  fact  Involved,  which  Is 
conclusive  of  tbe  plalntifTs  right  to  the  re- 
lief sought.  At  the  date  of  the  Judgment 
In  favor  of  tbe  city  of  Trenton  in  the  circuit 
court  In  1895,  tbe  land  In  question  was  the 
homestead  of  De  Vorss,  but  the  evidence  is 
quite  clear  that  In  February,  1897,  he  aban- 
doned the  farm  as  a  homestead,  without 
purpose  of  returning,  and  never  after  that 
resumed  occupation  of  It. 

Tbe  point  is  made  In  tbe  brief  of  appel- 
lants that,  tbe  homestead  once  conceded.  Its 
abandonment  Is  a  fact  to  be  pleaded  and 
proven  by  him  who  asserts  It  Bealey  v. 
Blake,  153  Mo.  675,  55  S.  W.  288.  In  the 
case  cited  by  defendants,  which  was  a  suit 
for  partition  between  the  heirs  and  the 
"Widow  of  a  decedent,  tbe  fact  of  tbe  home- 


stead was  conceded,  and  tiie  real  tasae  was 
in  relation  to  the  effect  of  a  deed  executed 
by  the  ancestor  and  bis  wife  before  bis 
death.  There  waa  no  issue  in  tbe  plead- 
ings in  reference  to  the  abandonment  of  the 
homestead,  and  the  court  held  that  no  such 
issue  was  In  the  case.  But  the  pleadings 
are  different  here.  The  petition  sets  out  a 
state  of  facts  from  which  the  law  draws 
tbe  conclusion  that  the  Judgment  under 
which  the  sale  was  made,  through  which 
the  plaintiff's  title  comes,  was  a  lien  on  tbe 
land  prior  to  tbe  deed  of  trust  under  which 
defendants  claim.  Defendants,  by  a  plea  of 
confession  and  avoidance,  say  that  at  the 
date  of  the  Judgment,  at  tbe  date  of  the  deed 
of  trust,  and-  at  the  date  of  the  execution  and 
sheriff's  sale  the  land  was  the  homestead  of 
the  Judgment  debtor,  and  not  subject  to  the 
Judgment  lien.  These  allegations  tbe  reply 
puts  in  issue,  and  the  contest  at  tbe  trial 
was  chiefly  around  those  points;  tbe  defend- 
ants assuming  the  burden  of  proof.  Tbe 
case  was  tried  on  tbe  theory  by  both  aides 
that  those  issues  were  In  the  case,  and  that 
was  the  correct  theory. 

Tbe  point  is  also  advanced  that,  alnce  at 
tbe  date  of  tbe  Judgment  tbe  land  waa  a 
homestead,  no  lien  attached,  and  none  could 
attach,  until  the  sheriff  bad  filed  notice  of 
bis  levy  as  required  by  section  4922,  Rev.  6t 
1889  (section  3178,  Rev.  St  1899).  A  question 
on  which  there  has  been  a  diversity  of  de- 
dsions  in  different  states  has  arisen,— as  to- 
whether  a  Judgment  lien  attaches  at  all  to 
land  held  as  a  homestead.  It  is  held  in 
some  states  that  It  does  attach,  bnt  remains 
dormant  while  the  actual  occupancy  of  tbe 
land  as  a  homestead  continues,  and  comes 
into  activity  the  moment  it  ceases  to  be  so 
occupied,  from  any  cause.  Thomp.  Homest. 
890-402.  We  have  construed  our  statute  to 
mean  that  the  Judgment  lien  does  not  at- 
tach to  such  land,  either  as  against  tbe 
homesteader  or  his  vendee,  so  as  to  render 
the  land  in  tbe  hands  of  the  vendee  liable 
for  the  excess  in  value  above  the  amount  al- 
lowed as  exempt,  in  a  case  where  tbe  home- 
steader had  sold  the  land  for  more  than  tbe 
exempt  value.  Macke  v.  Byrd,  131  Mo.  682, 
33  S.  W.  448,  62  Am.  St  Rep.  619.  In  that 
case  it  was  pointed  out  that  our  statute  at- 
tached tbe  lien  of  a  Judgment  only  to  "lands, 
tenements  and  hereditaments  liable  to  be 
sold  uiK)n  execution"  (section  3750,  Rev.  St 
1899),  which  was  not  tbe  condition  of  lands 
occupied  as  a  homestead.  And  It  was  fur- 
ther shown  that  if  more  land.  In  quantity 
or  value,  was  so  held,  tbe  excess  could  only 
be  reached  under  execution  by  following  the 
procedure  marked  out  In  tbe  statute  for  set- 
ting out  the  homestead.  But  we  are  not 
dealing  with  that  question  here.  We  have  80 
acres  of  land,  worth  less  than  $1,600.  oc- 
cupied as  a  homestead  at  tbe  time  the  Judg- 
ment was  rendered,  bnt  afterwards  abandon- 
ed by  the  owner  as  a  home;  be  taking  up 
his  abode  elsewhere.    Granting  that  tbe  lien 
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did  not  attach  while  the  land  Tras  under 
the  cover  of  the  homestead,  we  see  no  rea- 
son why  it  did  not  attach  the  moment  that' 
cover  was  removed.  The  statute  declares 
that  the  Hen  shall  commence  from  the  date 
of  the  judgment,  and  continue  three  years, 
but  that  Is  Intended  to  fix  the  period  of  dura- 
tion or  life  of  the  lien.  It  does  not  mean 
that  if  there  is  no  property  owned  by  the 
judgment  debtor  at  the  date  of  the  rendi- 
tion of  the  judgment,  against  which  the  Uen 
can  attach,  there  shall  be  no  lien,  for  in  the 
same  section  It  is  said:  "The  Uen  of  a  Judg- 
ment or  decree  shall  extend  as  well  to  the 
real  estate  acquired  after  the  rendition  there- 
of as  to  that  which  was  owned  when  ttfe 
judgment  or  decree  was  rendered."  Section 
8714.  Rev.  St  1899.  We  hold  that  the  land 
In  question  became  subject  to  the  judgment 
lien  as  sooti  as  it  was  abandoned  by  De 
Vorss  as  a  homestead;  that  is,  in  February, 
1897.  Hence  the  plaintiff  acquired  at  the 
sheriff's  sale  all  the  title  that  De  Vorss  had 
thereto  in  February,  1897.  Section  S178,  Id., 
has  no  application  to  the  facts  of  this  case. 
It  has  reference  to  the  lien  of  an  execution 
on  personal  property,  shares  of  stock,  etc., 
and  real  estate  to  which  the  lien  of  the 
Judgment  did  not  reach.  That  does  not 
mean  real  estate  in  the  county  in  which 
the  Judgment  was  rendered.  Nor  does  it 
refer  to  real  estate  under  cover  of  a  home- 
stead, for  while  it  Is  so  covered  it  is  not  sub- 
ject to  the  execution,  and  cannot  be  made  so 
by  any  act  of  the  sheriff  under  that  section 
of  the  statute. 

It  is  also  urged  that  the  sheriff's  sale  was 
void  because  he  did  not  give  notice  to  De 
Vorss  that  he  had  the  right  of  a  homestead 
in  the  land.  If  the  defendant  in  execution 
had  been  entitled  to  a  homestead  in  the 
land,  the  sheriff's  duty  would  have  been  to 
80  Inform  him,  but  as  he  had  no  such  right 
the  statute  In  that  respect  had  no  applica- 
tion. 

There  are  some  other  questionB  discussed 
in  the  briefs,  but,  in  view  of  what  has  been 
said  above  as  to  the  homestead  claim,  they 
become  unimportant. 

The  Judgment  of  the  circuit  court  is  af- 
firmed.   All  concur. 


BBAXTVAIS  V.  OITY  OF  ST.  LOOTS. 

.  (Supreme  Ck»urt  of  Missouri,  DlTlsion  No.  1. 

Oct  14,  1902.) 

DBFBCTIYB  SIDEWALKS— OEFEICTS—NOTICB^— 

INSTRUCTIONS— CONTRIBUTORT 

NEQUOENCB. 

1.  A  Statement  that  a  city  may  be  charged 
with  notice  of  a  defect  in  a  sidewalk  that  has 
existed  only  a  few  hours,  even  If  not  correct 
is  not  prejudicial;  the  evidence  showing  that 
the  city  bad  actual  notice  of  the  defect  for 
nine  days. 

2.  It  clearly  appearing  that  the  accident  was 
caused  by  a  defect  in  a  sidewalk,  known  to  the 
city,  with  or  without  contributory  negligence, 
-an  instruction  that  plaintiff  cannot  recover  if 


his  injury  waa  caused  by  accident,  without  neg- 
ligence of  himself  or  the  city,  is  not  necessary. 
3.  Knowledge  of  a  pedestrian  that  a  sidewalk 
Is  defective  is  not  conclusive  that  his  nse  of  it 
is  negligence.  His  use  is  not  negligence  if  the 
defect  appears  to  be  such  that  the  walk  may 
be  used  without  danger  by  a  person  exercising 
the  degree  of  care  that  a  reasonably  prudent 
man,  under  the  circumstances,  would  ordina- 
rily use. 

Appeal  from  St  Louis  circuit  court;  Wm. 
Zachritz,  Judge. 

Action  by  Delia  Beauvals  against  the  city 
of  St  Louis.  Judgment  for  plaintiff,  and 
defendant  appeala    Affirmed. 

Chas.  W.  Bates  and  Carl  Ungar,  for  appel- 
lant   Gilliam  &  Smith,  for  respondent. 

VALIilANT,  3.  Appeal  from  a  Judgmenf 
for  plaintiff  for  |600  damages  for  personal 
Injuries  sustained  in  falling  on  a  sidewalk 
alleged  to  have  been  out  of  repair,  and  neg- 
llgently  suffered  by  defendant  to  remain  so. 
Besides  a  general  denial  in  the  answer,  there 
was  a  plea  of  contributory  negligence.  The 
testimony  for  plaintiff  tended  to  show  that 
the  sidewalk  on  which  she  fell  was  In  a  pub- 
lic street  In  a  thickly  inhabited  part  of  the- 
city;  that  it  was  constructed  of  bricks,  anA 
that  for  several  weeks  prior  to  and  at  the 
time  of  the  accident  there  was  a  hole  In  the 
pavement  caused  by  the  removal  of  some  of 
the  bricks,  and  there  were  some  loose  bricks, 
and  some  displaced,  lying  on  the  sidewalk; 
that  about  half  past  8  or  9  o'clock  in  the 
evening  of  November  11,  1899,  the  plaintiff 
was  walking  along  the  sidewalk  where  ife 
was  dark  and  she  could  not  see,  but,  observ- 
ing ordinary  care,  she  stumbled  over  the 
loose  bricks,  fell,  and  received  serious  pe^- 
sonal  injuries;  that  she  was  in  the  habit  of 
passing  over  this  sidewalk,  and  knew  that  it 
Was  In  bad  condition.  On  cross-examinatloD 
she  testified:  "Q.  How  came  you  to  stumUe 
there,  if  you  knew  It  so  wdl?  Why  did  yoa 
not  walk  out  of  the  way?  A.  I  got  on  it  be- 
fore I  knew  It  Q.  Tou  had  at  least  eight 
feet  clear?  A.  No,  sir.  Q.  Yon  got  on  it 
before  you  knew  it?  A.  Of  course,  I  struck 
that  part  of  it"  On  the  part  of  defendant 
the  evidence  tended  to  show  that  the  in- 
spector of  sidewalks  observed  that  this  side- 
walk was  out  of  repair  In  September,  1898). 
and  gave  orders  to  the  city  contractor  to  pe^ 
pair  it  On  November  2,  1899,  a  few  days 
before  the  accident,  the  Inspector  again  In- 
spected the  sidewalk,  and  then  observed  that 
there  were  some  loose  bricks  near  the  build- 
ing line,  extending  not  more  than  18  inches 
over  the  sidewalk,  but  did  not  report  It  as 
dangerous  until  after  the  accident,  since 
which  it  has  been  filled  with  cinders.  Tbe 
evidence  for  defendant  consisting  chiefly  of 
testimony  of  police  olBcers  on  that  beat, 
tended  fturther  to  show  that,  whilst  the  side- 
walk had  for  some  time  been  a  little  out  of 
r^alr,  yet  it  was  not  by  any  means  as  much 
80  as  the  plaintiff's  evidence  tended  to  show. 

The  case  was  given  to  tbe  Jury  under  In- 
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stmctlonB  for  both  plaintiff  and  defendant 
whlcb  covered  every  point,  and  which  are 
unchallenged,  except  In  the  particulars  pres- 
ently noted.  The  only  Instruction  given  that 
Is  complained  of.  Is  as  follows:  "The  Jury 
are  instmcted  that  if  they  believe  from  the 
evidence  that  a  defect  existed  In  the  side- 
walk In  question  on  the  11th  day  of  Novem- 
ber, 1899,  that  as  to  what  length  of  time 
would  be  required  to  Justify  the  Inference  of 
the  knowledge  of  such  defect  by  the  city  of 
St.  Louis  there  Is  no  fixed  or  definite  rule,  and 
each  case  must  depend  upon  the  facts  and 
circumstances  attending  it.  Thus,  if  the  Jury 
believe  from  the  evidence  that  Kutger  street, 
at  the  point  in  question,  was  a  street  much 
traveled  and  in  use,  the  duty  of  the  city  in 
looking  after  its  condition  required  greater 
diligence  in  seeing  that  it  was  reasonably 
safe  for  travel  than  if  it  had  been  but  little 
used.  And  In  a  much-traveled  street,  if  a 
defect  existed  which  the  Jury  believe  from 
the  evidence  was  easily  to  be  seen,  the  ex- 
istence of  such  a  defect  for  only  a  few  hours 
might  Justify  the  Jury  in  the  inference  of 
knowledge  on  the  part  of  the  city  of  such 
defect,  or  that  by  reasonable  diligence  it 
oonid  have  acquired  such  knowledge,  in  time 
to  have  repaired  It  before  the  accident 
Much  depends  npon  the  surroundings,  and 
what  might  be  negligence  in  not  knowing  of 
a  dangerous  condition  of  a  sidewalk  at  one 
locality  In  the  city  would  not  be  at  another, 
and  the  Jnry  are  to  determine  the  fact  of 
whether  or  not  negligence  on  the  part  of  the 
city  existed  in  this  case,  from  the  facts  and 
circumstances  they  believe  the  evidence  here- 
in shows."  The  criticism  of  this  instruction 
Is  In  the  use  of  the  words  "for  only  a  few 
hours,"  indicating  that  the  city,  under  some 
circumstances,  might  be  charged  with  notice 
of  a  defect  that  existed  only  a  few  hours  or 
a  fraction  of  one  day.  We  think  that  in- 
struction presents  the  law  correctly.  A  de- 
fect might  occur  when  and  where  the  city 
would  be  required  to  be  on  the  watch,  and. 
If  80,  would  be  chargeable  with  notice  of 
what  It  would  have  known  if  it  had  been 
doing  its  duty.  But  If  the  Instruction  had 
not  been  correct,  it  was  on  a  point  which 
could  not  possibly  have  prejudiced  the  city's 
defense.  The  defendant's  testimony  showed 
more  clearly  than  that  of  the  plaintiff  that 
the  city  had  actual  notice  that  this  sidewalk 
was  out  of  repair  at  least  nine  days  before 
the  accident.  The  only  point  in  reference  to 
the  defect  on  which  the  testimony  of  plain- 
tiff and  that  of  defendant  materially  differ- 
ed was  the  degree  to  which  the  sidewalk  was 
out  of  repair.  That  It  was  out  of  repair,  and 
that  the  city  officers  had  known  it  for  sev- 
eral weeks,  appears  from  their  own  evidence. 
Defendant  asked  an  instruction  In  the  na- 
ture of  a  demurrer  to  the  evidence,  whidi 
was  refused,  and  it  Is  now  insisted  in  the 
brief  for  appellant  that  this  should  have  been 
given,  because  there  was  no  evidence  that 
the  defect  had  existed  long  enough  to  imply 


notice  to  the  dty,  and  time  in  wlilCh  to  make 
the  repairs.  The  testimony  of  the  street  hi- 
spector  himself  and  that  of  the  i>olIce  offices 
affords  ample  evidence  on  this  point 

Defendant  also  complains  of  the  refusal  of 
this  Instruction:  "It  the  Jury  believe  and 
find  from  the  evidence  that  the  Injnrles  sns- 
tained  by  plaintiff  were  caused  by  accident 
mischance,  or  misadventure,  and  without  the 
negligence  of  either  said  plaintiff  or  defend- 
ant, then  the  plaintiff  is  not  entitled  to  re- 
cover, and  the  verdict  must  be  for  defend- 
ant" An  Instruction  of  that  kind  Is  some- 
times applicable  to  a  case  In  which  the  cause 
of  the  accident  is  involved  In  so  much  doubt 
that  it  cannot  be  ascertained  with  reasonable 
certainty  that  it  is  attributable  to  the  negli- 
gence of  either  party,  but  It  has  no  appli- 
cation to  the  facts  of  this  case.  This  acci- 
dent was  caused  either  by  the  defect  in  the 
sidewalk  alone,  or  by  that  and  the  negligence 
of  the  plaintiff  contributing,  and  on  those 
points  the  Jury  had  ample  instructions.  The 
knowledg^e  of  a  pedestrian  that  a  defect  ex- 
ists in  the  sidewalk  does  not  necessarily  con- 
vert his  use  of  it  into  negligence  on  his  part 
If  the  defect  appears  to  be  such  that  It  may 
be  used  without  danger  by  a  person  exer- 
cising that  degree  of  care  that  a  reasonably 
pmdent  man  under  those  conditions  would 
ordinarily  use,  It  is  not  negligence  to  so  nse 
It  Such  knowledge  is  a  fact  bearing  on  the 
Issne,  but  is  not  conclusive.  Smith  v.  City 
of  St  Joseph,  4S  Mo.  449;  Graney  v.  City  of 
St  Louis.  141  Mo.  180,  42  S.  W.  941;  Chilton 
T.  City  of  St  Joseph,  143  Mo.  193,  44  S.  W. 
706;  Womach  t.  City  of  St  Joseph  (Mo.  Sup.) 
67  S.  W.  688. 

We  discover  no  error  in  the  record,  and  the 
Judgment  la  afllrmed.    All  concur. 


NOBTH  ST.  LOUIS  BUILDING  *  LOAN 

ASS'N  V.  OBBBT  et  al. 

(Supreme  Conrt  of  Missouri,  Division  No.  1. 

Oct  14,  1902.) 

CORPORATE  OF7ICBR  —  BOND  —  DTTRATTON — 
PRESCRIBBD  TERM-PRINCIPAIj'S  SIONATOIUi 
—INTENTION— RBNBWAI^EXHAUSTBD  PKN- 
ALTT  —  SURETY  COMPANIES  —  PLEADINO  — 
VERIFICATION- WAIVER  —  EVIDENCE  —  BUV- 
FICIBNCY. 

1.  Where  a  bond,  unlimited  bv  its  terms  as 
to  duration,  is  given  for  the  faithful  perform- 
ance of  duty  by  the  officer  of  a  corporation,  and 
his  term  of  office  is  shown  to  l>e  prescribed, 
such  bond  will,  in  the  absence  of  a  showing  of 
contrary  intent  be  construed  to  cover  only  audi 
prescribed  term. 

2.  A  bond  was  given  by  the  defendant  sure- 
ty company  for  Qie  faithful  performance  of 
the  principal's  duty  as  secretary  of  the  plain- 
tiff building  and  loan  association.  The  bond 
was  not  by  its  terms  limited  in  dnration.  De- 
fendant stated  in  its  answer  that  the  bond  ex- 
pired at  a  certain  date,  prior  to  most  of  the 
defalcations  of  the  principal,  without  stating 
any  facts  from  which  snch  conclusion  was 
drawn.  Held,  that  such  statement  being  a 
mere  conclusion,  did  not  pnt  in  issue  the  ques- 
tion as  to  the  expiration  of  the  secretary's 
term  prior  to  such  defalcations. 

S.  Where  a  bond  was  given  br  a  surety  com- 
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jny  fktr  a  faithful  performanc*  of  his  dntiai 
-ly  the  wcretary  of  a  buildlnc  aaaoclation,  and 
a  premiam  for  one  year  paid,  and  when  that 
year  expired  the  premium  for  the  next  year 
was  demanded  and  paid,  and  what  was  called  a 
"renewal  bond"  was  issaed,  and  the  surety 
company  wrote  to  the  building  association  be- 
fore the  expiration  of  one  year  that  if  it  de- 
sired to  renew  the  bond  about  to  expire  a  new 
premium  should  be  required,  it  was  sufficient 
to  show  that  it  was  the  intent  of  both  parties 
to  the  contract  that  the  bond  was  to  cover  the 
acts  of  the  secretary  for  the  period  of  one  year 
from  its  date. 

4.  An  unverified  answer  of  a  surety  on  a 
bond,  filed  in  an  action  brought  thereon,  denied 
the  execution  of  the  bond  by  the  principal. 
Trial  was  had  on  the  issue  of  such  execution. 
Held,  that  an  objection  to  the  consideration  of 
the  question  for  lack  of  verification  of  the  an- 
swer, raised  for  the  first  time  in  the  supreme 
court,  came  too  late. 

Q.  Laws  1895,  p.  lOS,  i  4,  prescribes  that 
thp  surety  given  Dy  the  officer  of  a  building 
and  loan  association  ediall  be  approved  by  the 
board  of  directors.  On  the  back  of  a  secretary  s 
■nrety  bond,  after  a  recital  of  such  approval 
by  the  board,  signed  by  the  vice  president,  ap- 
peared the  corporate  seal,  together  with  the 
words:  "Attest:  John  O.  Obert,  Secretary." 
The  bond  was  not  otherwise  signed  by  the  sec- 
retary. Held  that,  the  intention  of  the  secre- 
tary having  been  to  merely  attest  the  signa- 
ture of  the  vice  president  and  the  seal,  such 
writing  of  his  name  could  not  be  considered 
as  a  signature  of  the  bond  by  him,  required  to 
give  the  bond  validity. 

6.  The  penalty  of  the  surety  bond  of  the  sec- 
retary of  a  building  and  loan  association  was 
exhausted  by  defalcation  occurring  during  its 
life.  There  was  a  later  bond,  unsigned  by  the 
prindpal.  Held,  that  even  If  the  later  bond  be 
considered  as  a  mere  renewal  of  the  first  one, 
not  needing  the  principal's  signature,  it  could 
not  aupport  a  recovery  for  further  defalca- 
tion, since  the  penalty  was  exhausted  by  the 
recovery  wi  the  original  bond. 

7.  The  principal  of  a  bond  in  an  application 
therefor  iMund  himself  to  the  surety  company 
to  reimburse  it  for  all  loss,  etc.,  it  might  incur 
on  the  bond  or  any  renewal  thereof.  3M  that, 
since  the  reimbursement  of  the  surety  company 
was  not  the  sole  object  of  the  principal's  sig- 
nature on  the  bond,  the  obligation  in  the  ap- 
plication would  not  lessen  the  necessity  for  his 
Twther  signature  on  a  renewal  bond. 

8b  The  (H>ligor  on  a  bond  to  secure  the  faith- 
ful performance  of  duty  by  plaiutifTs  secretary 
was  a  company  organized  for  the  purpose  of 
becoming  such  surety  for  profit.  Held  that, 
while  it  might  be  argued  that  the  liability  of 
snch  a  company  differed  from  that  of  an  ordina- 
ry obligor,  yet,  plaintiff's  petition  having  been 
based  on  the  theory  of  an  ordinary  indemnity 
bond,  the  signature  of  the  principal  was  none 
the  less  necessary  in  order  to  bind  the  c<Hn- 
pany. 

Appeal  from  St  Lonte  circuit  court;  Frank- 
lin Ferris,  Jodge. 

Action  by  the  North  St  Louis  Building  & 
Loan  Association  against  John  O.  Obert  and 
the  Fidelity  &  Deposit  Company  of  Maryland. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant corx>oratlon  appeals.  Affirmed  In  part 
and  reversed  In  part 

B.  L.  McLaran  and  J.  M.  Holmes,  for  ap- 
pellant Wm.  E.  Fisse  and  Kortjohn  &  Kort- 
Jobn,  for  respondent. 

VALLLkNT,  J.  Plaintiff  Is  incorporated  aa 
a  building  and  loan  association  under  the 
lafirs  of  this  state.    Defendant  Obert  was  the 


secretary  ot  the  plaintiff  corporation.  The  Fi- 
delity &  Deposit  Company  of  Maryland,  a 
corporation,  was  the  surety  on  the  secretary's 
bonds.  The  petition  Is  In  two  counts.  Tbe 
first  Is  on  a  bond  for  $5,000  penalty,  dated  Oc- 
tober 28,  1885,  payable  to  the  plaintiff,  signed 
by  defendants,  conditioned  for  the  faithful 
performance  of  his  duties  by  Secretary  Obert 
There  are  assigned  for  breaches  of  the  condi- 
tion of  this  bond  nine  acts  of  defendant  Obert, 
each  of  which  consisted  In  collecting,  in  his 
capacity  as  secretary,  a  certain  sum  of  money 
and  converting  it  to  his  own  use.  The  respec- 
tive dates  of  these  acts  are  given,  beginning 
November  27,  1895,  and  continuing  to  Decem- 
ber 31,  1896.  Tbe  alleged  misappropriations 
prior  to  October  28,  1896,  amounted  to  |5,- 
244.56,  being  more  than  tbe  penalty  of  the 
bond.  Those  after  that  date  amounted  to 
$1,282.  The  second  count  la  on  a  bond  In  all 
respects  like  that  described  in  the  first,  ex- 
cept the  date,  which  Is  February  17,  1897, 
and  except  also,  as  to  the  signature  of  Obert 
about  which  there  is  a  question.  There  are 
assigned  for  breaches  of  this  bond  several 
defalcations,  beginning  March  28,  and  ending 
September  1, 1897,  aggregating  $4,712.94.  The 
defendant  Obert  filed  no  answer,  and  default 
was  entered  against  him.  The  Fidelity  ft 
Deposit  Company  answered,  admitting  the  ex- 
ecution of  the  bond  sued  on  in  the  first  count, 
but  averred  that  It  expired  February  17, 
1896,  and  that  this  defendant  was  not  liable 
<m  it  for  acts  of  Obert  after  that  date;  also, 
that  plaintiff.  In  violation  of  its  charter  pow- 
ers, borrowed  money  and  placed  the  same  in 
the  hands  of  the  secretary,  and  thereby  cast 
on  him  responsibilities  not  authorized  by  law, 
and  the  plaintiff's  loss.  If  any,  was  occasioned 
by  that  means,  and  the  bond  did  not  cover 
such  acts.  The  answer  to  the  second  count  Is 
to  the  effect  that  tbe  principal,  Obert  never 
signed  the  bond,  and  therefore  the  defendant 
corporation,  as  surety,  did  not  become  obligat- 
ed, and  also  tbe  plea  that  plaintiff  borrowed 
money  and  placed  it  in  Obert's  hands,  and 
thus  Increased  his  responsibilities,  etc.,  as  in 
tbe  answer  to  the  first  count  During  the 
trial  the  plaintiff  filed  an  amended  petition, 
to  which,  for  answer,  the  defendant  refiled  Its 
answer  to  the  original  petition.  There  had 
been  a  reply  filed  to  the  answer  to  the  first 
petition;  but  it  was  not  refiled  after  the  an- 
swer was  refiled  to  tbe  amended  petition. 
Upon  the  trial,  however,  the  pleadings  were 
treated  as  If  the  reply  was  filed  and  the  is- 
sues joined  on  the  new  matter  pleaded  In  the 
answer.  The  case  was  tried  by  the  court 
without  a  jury.  There  was  evidence  for  the 
plaintiff  tending  to  prove  the  acts  of  defalca- 
tion on  the  part  of  Obert  as  stated  in  both 
counts  of  the  petition;  and,  on  the  other  hand, 
there  was  evidence  which,  appellant  contends, 
tended  to  prove  that  the  term  of  office  of 
Obert  was  one  year  beginning  February  17, 
1895,  and  that  the  bond  in  the  first  count 
was  Intended  to  cover  that  period  only.  There 
was  a  finding  for  plaintiff  on^the  first  count 
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and  its  damages  assesaed  at  $S,000,  a  ]ndg- 
meut  tor  the  penalty  of  tbe  bond,  |6,000,  and 
«n  award  of  execution  tor  tbe  amount  of  dam- 
ages assessed.  The  finding  was  for  the  plain- 
tiff, also,  on  the  second  count,  and  an  asseaa- 
inent  of  damages  at  $4,012.07,  and  Judgment 
for  the  penalty  of  tbe  second  bond,  $6,000, 
with  an  award  of  execution  for  the  amount  of 
damages  so  assessed  and  costs.  The  defend- 
ant appeals,  and  assigns  for  error  (1)  that  the 
court  erred  In  holding  appellant  liable  on  the 
first  count  for  defalcations  of  Obert  occurring 
after  March  20, 1886;  (2)  that  tbe  court  erred 
in  holding  appellant  liable  on  the  second  count 
at  all,  because  the  bond  sued  on  In  that  count 
was  not  signed  by  Obert,  the  nominal  prin- 
cipal. Our  consideration  of  the  case  will  be 
limited  to  those  two  points. 

1.  In  support  of  its  proposition  that  the 
surety  on  the  bond  for  the  faithful  perform- 
ance of  the  ofllclal  duties  of  the  principal  is 
not  liable  for  defalcations  occurring  after  the 
«xplrattoD  of  the  prescribed  term  of  office,  the 
learned  coimsel  for  appellant  cite  a  long  list 
«f  adjudicated  cases  and  text-writers,  and  a 
reference  to  their  brief  will  show  all  the  au- 
thorities on  that  point  that  could  be  desired. 
Tbe  proposition  In  Its  general  terms  is  con- 
ceded by  the  learned  counsel  for  respondent; 
but  they  contend,  in  the  first  place,  that  it  IB 
qualified  in  this:  that  If  it  appears  that  it 
was  the  intention  of  the  parties  to  the  con- 
tract that  the  bond  was  to  cover  the  acts  of 
ttie  officer,  not  only  during  the  period  of  the 
first  prescribed  terms,  but  also  during  the  pe- 
riod of  his  actual  continuance  In  the  office, 
whether  by  holding  over  or  re-election,  the 
bond  will  cover  such  acta  according  to  such  in- 
tention, and,  secondly,  that  the  evidence  in 
this  case  does  not  show  any  prescribed  term 
of  office,  and  that  tbe  only  limitation  as  to 
period  of  liability  is  to  be  found  In  the  char- 
acter of  the  contract  with  appellant,  which 
contemplates  an  annual  renewal  of  the  bond 
upon  the  payment  of  an  annual  premium, 
whereby  the  bond  runs  for  a  period  of  one 
year  from  the  date  of  its  delivery.  In  Llon- 
berger  v.  Krieger,  88  Mo.  160,  the  sureties  on 
tbe  lK>nd  of  the  cashier  of  a  national  bank, 
whose  term  of  office  was  prescribed  as  one 
year,  but  who  was  re-elected  yearly  and  con- 
tinued in  office  for  nine  years,  were  held  lia- 
ble for  his  misdeeds  during  the  whole  pe- 
riod. In  that  case,  however,  the  iMnd  on  its 
face  expressly  provided  tliat  it  was  to  cover 
the  acts  of  the  cashier,  not  only  during  the 
first  year,  but  also  during  all  the  time  he 
might  be  continued  in  office.  That  case  is 
authority  for  tbe  proposition  that  sureties  on 
such  a  bond  may  be  liable  for  the  conduct  of 
the  principal  beyond  the  period  of  his  first 
term,  if  that  is  the  contract  There  is  nothing 
60  [>ecullar  in  the  nature  of  such  a  bond  as  to 
necessarily  limit  its  operation  to  the  acts  of 
tbe  principal  during  his  first  term.  The  ex- 
tent to  which  we  approve  the  proposition  con- 
tended for  by  appellant  is  that  if  the  term  of 
office  Is  prescribed,  and  the  bond  is  condition- 


ed, without  express  Hmttatlon  aa  to  period, 
for  the  faithful  performance  of  the  principal's 
duties,  and  nothing  else  appears  to  give  it  a 
wider  effect,  it  will  be  construed  as  intended 
to  cover  acts  occurring  only  within  the  pre- 
scribed term.  We  thus  by  construction  read 
Into  the  bond  a  limitation  as  to  period.  But 
if  it  appears  from  all  the  circumstances  that 
tbe  Intention  of  the  parties  to  the  contract 
was  that  the  bond,  being  unrestricted  by  ito 
own  terms,  should  cover  tbe  acts  of  the  prin- 
cipal during  his  continuance  in  the  office, 
whether  by  re-elections  or  holding  over,  we 
cannot  give  It  the  restricted  construction.  Of 
course,  If  the  bond  in  express  terms  should 
limit  its  operation,  we  could  not,  from  evi- 
dence beyond  its  face,  enlarge  its  effect,  any 
more  than  we  could,  by  the  application  of  the 
principle  contended  for  by  appellant,  restrict 
In  Its  effect  a  bond  like  that  In  the  case  of 
Lionberger  v.  Krieger,  above  mentioned. 
When  it  Is  "so  nominated  in  the  bond,"  there 
Is  no  room  for  construction;  but  it  Is  not  so 
nominated  In  the  bond  now  undo:  considera- 
tion, and,  If  we  give  this  bond  the  restricted 
meaning  appellant  contends  for,  we  most  do 
so  because  we  are  satisfied,  from  the  evi- 
dence in  the  case,  that  that  was  the  intention 
of  the  parties.  When  it  becomes  a  matter  of 
construction,  it  Is  tbe  duty  of  the  court  to  put 
Itself  In  an  attitude  to  view  the  contract  from 
the  same  standpoint  that  it  was  seen  by  the 
parties  when  they  entered  Into  it  Wester- 
welt  V.  Mobrsutecher,  22  O.  O.  A.  83,  76  Fed. 
118,  84  L.  B.  A.  477. 

The  evidence  shows  that  Obert  was  elect- 
ed or  appointed  secretary  of  the  plaintiff  cor- 
poration in  January,  1881,  and  was  holding 
the  position  In  October,  1886,  wben  he  ap- 
plied to  the  appellant  to  become  surety  for 
him.  This  action  was  taken  to  comjriy  with 
the  requirement  hi  that  respect  of  the  act 
of  the  general  assembly  approved  April  20, 
1885.  Acts  1885,  p.  105.  Appellant,  in  re- 
sponse to  that  application,  executed  the  bond 
sued  on  in  the  first  count  of  the  petition,  and 
received  therefor  $60  as  the  premium  for  one 
year.  The  bond  is  dated  October  28,  1885, 
conditioned  for  the  faithful  performance  by 
the  principal  of  his  duties  as  secretory,  and 
is  not  by  ito  terms  limited  In  duration.  The 
only  evidence  bearing  on  tbe  question  of  the 
term  of  the  secretary's  office  is  to  the  effect 
that  he  was  elected  or  appointed  In  January, 
1881,  was  in  that  position  when  be  made  the 
application  to  appellant  to  become  his  sure- 
ty in  October,  1885,  and  also  the  record  of 
the  meeting  of  the  board  of  dbrectors  of  the 
plaintiff  corporation,  March  18,  1886,  In 
which  this  appears:  "John  C.  Obert  was 
nominated  for  secretary,  and  nominations 
closed,  and  president  cast  ballot"  The  act 
of  the  general  assembly  above  referred  to 
directe  that  the  terms  of  the  officers  of  build- 
ing and  loan  associations  shall  be  prescribed 
by  ite  by-laws.  There  was  no  by-law  shown 
in  evidence  on  this  subject  If  the  dmration 
of  Obert's  term  of  office  was  in  Issae  In  this 
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case,  the  burden  of  proof  was  on  the  defend- 
ant, who  was  attempting  to  limit  Its  liability 
to  acts  committed  by  blm  during  sucb  term. 
If  sucb  fact  was  in  issue.  It  was  by  virtue  of 
that  part  of  the  answer  which  stated  that 
the  bond  expired  February  19,  1806,  which 
was  an  affirmative  plea.  True,  there  was  no 
reply  to  the  answer;  but  the  parties  treated 
the  reply  originally  filed  as  reflled,  the  case 
was  tried  as  If  Issue  was  Joined,  and  It  Is 
too  late  now  to  mal^e  the  point  that  the  an- 
swer Is  to  be  taken  as  confessed.  State  r. 
Phillips,  137  Ma  258,  88  S.  W.  981;  Ferguson 
V.  Davidson,  147  Mo.  664,  49  S.  W.  859.  But 
really  the  answer  tenders  no  such  issue.  It 
avers  that  tbe  bond  expired  February  19, 
1896,  and  that  defendant's  liability  thereon 
ceased  at  that  date.  That  Is  the  statement 
of  a  mere  condnsion.  The  bond  on  Its  face, 
as  we  have  seen,  is  not  limited  as  to  period. 
Yet  the  pleader  Is  content  to  say  merely  that 
it  expired  on  the  day  named,  without  stating 
any  fact  from  which  tbe  conclusion  is 
drawn.  There  is,  therefore,  nothing  either 
in  tbe  pleadings  or  the  evidence  to  Justify 
the  contention  of  appellant  that  Obert'a  term 
of  office  expired  February  19,  or  March  18, 
1896.  It  does,  however,  satisfactorily  appear 
that  the  parties  to  tbe  contract  understood 
that  the  bond  was  to  be  limited  to  one  year 
from  Its  date.  The  premium  for  one  year 
was  paid,  and  when  that  year  expired  a  pre- 
mium for  tbe  next  year  was  demanded  and 
paid,  and  what  was  called  a  "renewal  bond" 
was  Issued.  As  late  as  January  27,  1897, 
the  appellant  wrote  to  the  plaintiff,  notify- 
ing it  that  tbe  bond  dated  October  28,  1895, 
would  expire  February  17,  1887,  and  In  order 
to  renew  It  tbe  new  premium  would  be  re- 
quired. It  was  in  pursuance  to  this  notifica- 
tion that  the  second  premlmn  was  paid. 
There  is  no  doubt,  therefore,  that  It  was  the 
intention  of  both  parties  to  the  contract  that 
the  bond  was  to  cover  the  acts  of  the  secre- 
tary for  a  period  of  at  least  one  year  from 
its  date.  Whether,  as  Indicated  In  the  let- 
ter of  January  27,  1887,  above  referred  to, 
the  bond  was  to  run  until  February  17tli,  It 
Is  unnecessary  to  inquire,  because  the  de- 
falcations proven  to  have  occurred  prior  to 
October  28,  1886,  amounted  to  more  than  the 
penalty  of  the  bond,  and  that  was  the  limit 
of  the  recovery  under  the  first  count  There 
was  no  error  in  the  Judgment  for  the  plain- 
tiff on  tbe  first  count 

2.  The  answer  to  the  second  count  Is  that 
tbe  appellant  as  surety,  was  not  liable  on 
the  bond  declared'  on,  because  it  was  not 
signed  by  the  principal.  Respondent  pre- 
sents the  point  that  this  Is  equivalent  to  a 
plea  denying  the  execution  of  the  Instrument 
sued  on,  and  is  insufficient  because  not  veri- 
fied by  oath.  Section  746,  Rev.  St  1898. 
If  that  point  is  properly  In  this  case,  it 
would  require  an  Interpretation  of  that  stat- 
ute In  Its  application  to  a  different  state  of 
facts  from  those  in  the  light  of  which  we 
linve  heretofore  construed  it    We  have  de- 


cided that  the  object  of  tbe  statute  was  to 
relieve  the  plaintiff,  or  other  party  pleading 
it,  from  the  necessity  of  proving  the  signa- 
ture and  other  acts  necessary  to  the  execu- 
tion of  the  instrument  Hart  v.  Wire  Co.,  91 
Mo.  414,  loc.  cit  422,  4  S.  W.  123.  At  com- 
mon law  a  bond  sued  on  could  not  be  read 
In  evidence  until  proof  was  made  that  it 
was  signed,  sealed,  and  delivered  by  tbe  al- 
leged obligor.  Our  statute  was  designed  to 
obviate  the  necessity  of  that  proof  unless  the 
execution  was  denied  nnder  oath.  But  we 
have  never  yet  decided  that  when  the  plahi- 
ttff  himself  produces  in  evidence  the  instru- 
ment sued  on,  and  It  shows  on  its  face  that 
It  has  not  been  signed,  the  statute  requires 
us  to  say  that  It  has  been  signed,  or  that  tbe 
fact  of  Its  execution  Is  ImmaterlaL  Proof 
of  the  execution  may  be  waived,  but  the  fact 
of  execution  Is  still  essential.  That  point 
however,  was  not  made  In  tbe  trial  court. 
The  case  was  there  tried  on  the  theory  that 
the  execution  of  the  bond  by  Obert  was  a 
fact  in  issue,  and  proof  on  the  issue  was 
heard.  If  the  point  had  been  made  at  tbe 
trial,  and  decided  adversely  to  tbe  appellant, 
the  trial  court  might  in  Its  discretion,  have 
allowed  the  party  to  amend  its  plea  by  for- 
tifying It  with  tbe  required  affidavit  Kelly 
V.  Thuey,  143  Mo.  422,  loc.  clt  487,  46  S.  W. 
300.  It  would  not  be  fair  to  appellant  now 
to  apply  tbe  statute  as  Interpreted  by  re- 
spondent to  this  issue. 

But  respondent  also  contends  that  tbe 
bond  was  signed  by  Obert.  In  support  of 
this  contention  respondent  refers  to  the  sig- 
nature of  Obert  as  secretary  on  the  back  of 
tbe  bond.  The  act  of  1886,  above  referred 
to,  requires  that  the  bond  be  approved  by 
tbe  circuit  court  and  by  the  board  of  direct- 
ors of  the  corporation.  As  if  in  conformity 
to  the  requirement  there  is  a  memorandum 
at  the  foot  of  tbe  bond:  "Approved  in  open 
court  March  12,  1887.  Attest:  Tbos.  B. 
Rodgers,  Clerk."  And  on  the  back:  "Ap- 
proved by  Board  of  Directors  2—17—97.  Jas. 
Maccallnm,  Vice  President  North  St  Louis 
B.  A  li.  Ass'n.  [Seal.]  Attest:  John  C. 
Obert  Secretary."  That  Is  the  signature 
which  respondent  thinks  amounts  to  a  sign- 
ing of  the  bond  by  Obert  as  prlnclpaL  There 
is  no  doubt  tnat  a  party  may  become  bound 
in  an  Instrument  by  signing  It  in  any  part 
when  he  signs  with  that  Intention.  State  v. 
Wilcox,  69  Mo.  176.  But  tbe  signature  of 
Obert  in  the  connection  above  given  shows 
that  It  was  merely  to  attest  as  secretary  tbe 
signature  of  tbe  vice  president  and  tbe  seal 
of  tbe  corporation  to  tbe  memorandum  of 
approval  of  tbe  bond  by  the  board  of  di- 
rectors. Tnat  was  not  Intended  as  a  signing 
of  the  bond  by  Obert  as  principal,  and  It 
cannot  be  so  construed. 

Respondent  also  insists  that  tbe  second 
bond  is,  In  effect  but  a  renewal  or  continn- 
ation  for  another  year  of  tbe  first  bond,  like 
an  Insurance  policy,  and  in  support  of  this 
refers  to  tbe  letter  of  appellant  to  Obert  of 
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date  February  11,  1887,  inclosing  the  second 
bond,  and  designating  it  as  "onr  renewal 
bond.  No.  26,368-A."  But  tbat  theory  will 
not  avail  the  idalntiff,  because  the  penalty  of 
the  first,  or,  as  plaintiff  would  call  it,  the 
original,  bond.  Is  exhausted  by  the  recovery 
on  the  first  count,  and  there  must  be  a  sec- 
ond bond  or  else  plaintiff  can  go  no  further. 
It  is  said  in  the  brief  of  the  learned  counsel 
for  respondait:  "The  only  practical  reason 
why  Obert  should  sign  the  bond  at  all  was 
that,  in  case  of  default,  the  company  might 
have  his  written  obligation  to  reimbnrse 
them."  And  In  that  connection  attention  Is 
called  -to  the  written  application  of  Obert  for 
the  first  bond,  in  which  be  obligates  himself 
to  reimburse  the  defendant  corporation  for 
all  loss,  etc.,  that  might  occur  on  the  bond 
or  on  any  renewal  thereof.  If  the  only  pur- 
pose In  signing  the  bond  as  principal  was  as 
suggested  by  counsel,  the  clause  in  the  ap- 
plication referred  to  would  seem  to  cover  the 
omission.  But  the  practical  effect  of  the  sig- 
nature by  the  principal  is  more  than  Is  sug- 
gested. It  would  authorise  the  plaintiff  to 
sue  and  recover  In  one  judgment  against 
him,  as  well  as  the  surety,  and  such  Judg- 
ment would  obviate  the  necessity  of  another 
suit  by  the  surety  on  the  collateral  agree- 
ment It  would  also  place  the  surety  In  po- 
sition to  avail  himself  of  the  various  provi- 
sions for  bis  protection  contained  in  chapter 
58,  Bev.  St.  1899. 

It  Is  also  contended  that  this  bond  differs 
from  the  ordinary  bonds  given  to  secure  the 
faithful  performance  of  his  duties  by  the 
prtaicipal,  as  such  bonds  were,  until  the  re- 
cent Introduction  of  corporations  organized 
as  this  defendant  is,  to  become  such  surety 
as  a  matter  of  business  for  profit;  that  this 
defendant  stands  rather  in  the  light  of  an 
insurer  to  the  employer  against  loss  by  mis- 
conduct of  his  employe;  and  that,  therefore, 
the  strict  rules  of  law  regarding  the  rights 
and  liabilities  of  sureties  do  not  apply. 
There  Is  much  force  In  the  argument,  but  It 
la  not  sustained  by  the  theory  of  the  plain- 
tifTs  petition.  The  instrument  sued  on  Is 
not  declared  to  be  an  agreement  between 
plaintiff  and  appellant  for  insurance  or  in- 
demnity. It  is  declared  to  be  a  bond  execut- 
ed by  a  principal  and  a  surety  (which,  in- 
deed. Is  the  only  theory  the  case  afforded), 
and  the  Judgment  conforms  to  the  petition. 
Under  these  conditions,  therefore,  it  is  not 
a  narrow  construction  to  say  that  the  surety 
is  not  bound  unless  the  principal  is  also 
bound.  The  surety's  obligation  is  only  to 
answer  for  the  default  of  the  principal.  In 
Gay  V.  Murphy,  184  Mo.  98,  loc.  dt  106,  84 
S.  W.  1001,  Sd  Am.  St  Rep.  496.  this  court 
per  Burgess,  J.,  said:  "With  respect  to  offi- 
cial and  other  statutory  bonds,  which  are  in 
the  one  Instance  required  by  statute  to  be 
executed  by  the  ofiicer  and  In  the  other  to 
be  given  by  the  principal  m  the  bond,  the 
weight  of  anthorlty  Is  in  accord  with  the 
ruling  of  this  court  in  Bunn  v.  Jetmore,  70 


Mo.  228,  85  Am.  Bep.  425;  tbat  to,  it  tbe 
name  of  the  principal  is  called  for  In  the 
bond,  and  It  is  not  signed  by  lilm,  it  is  not 
only  void  as  to  him,  but  as  to  all  who  sign 
it  as  sureties.  And  It  makes  no  difference 
whether  it  be  in  form  Joint  or  several,  and, 
if  the  obligee  would  bold  them  liable  on  it 
he  must  show  that  they  consented  to  be 
bound  without  the  signature  of  the  principal. 
When  there  is  no  principal  in  such  case  there 
is  no  surety."  The  law  as  there  declared  is 
too  plain  to  question,  and  we  see  no  reason 
why  it  is  not  applicable  to  the  facts  of  this 
case.  This  bond  in  its  beginning  designates 
John  O.  Obert  as  the  principal  and  appellant 
as  surety,  and  in  the  end  calls  for  the  signa- 
ture of  both  principal  an«L  surety.  There  Is 
no  evidence  to  show  that  the  surety  ever 
consented  that  the  bond  shall  take  effect 
without  the  signature  of  the  principal.  In- 
deed, such  evidence,  if  diered,  wonld  have 
been  against  the  face  of  the  petition,  which 
averred  that  the  bond  was  executed  by  Obert 
as  principal  and  the  defendant  corporation  as 
surety.  The  Judgment  rendered  by  tlie  court 
was  in  accordance  with  the  theory  of  the 
petition,  and  was  against  both  principal  and 
surety. 

Under  the  record  In  this  case,  the  judg- 
ment shoald  bave  been  for  appellant  on  the 
second  count  The  Judgment  of  the  circuit 
court  la  thertfore  affirmed  as  to  the  first 
and  reversed  as  to  tlie  second  count  in  the 
petition.    All  concur. 


RYANS  V.  BOOOHER  et  aL' 

(Supreme  Court  of  Misaoori,  DivUon  Noi.  X 
June  80.  1902.) 

DBCBDBNT'a  BSTATES-PRESBNTINO  DBMANOS 

TO  PROBATB  COURT— FILINO  JUDOMBNT 

—LIMITATIONS— LACHBS. 

1.  The  repeal,  before  the  statute  had  ran 
agaiost  plaintitE  s  demand,  of  the  quoted  words 
in  Rev.  St  1888,  {  184,  provi^ng  that  all 
demands  againat  a  decedent's  estate  not  ex- 
hibited "and  presented  to  the  [probate]  court" 
In  two  years  shall  be  forever  barred  (the  ce- 
maiuing  words  constituting  Rev.  St  1898,  ^ 
185),  left  his  demand,  presented  in  due  tune  by 
action  against  the  executors  in  the  circuit 
court,  as  allowed  by  section  187,  and  there  re- 
duced to  judgment  subject  to  be  barred  only 
by  the  general  statates  governing  the  limitation 
as  to  judgments. 

2.  Though  a  judgment  against  executors  is 
reqnited  by  Rev.  St.  1899,  f  208,  to  be  filed  tai 
the  probate  conrt  and  there  classified,— eection 
8177  prohibiting  an  execution  against  execn- 
tors, — ret  an  appeal  by  executors  from  tiie 
judirmenr,  operating  as  a  supersedeas,  having 
been  taken,  so  that  the  probate  court  wonld  not 
have  b.id  jnrisdiction  to  classify  it  failure  to 
file  it  iii  the  probate  conrt  till  after  affirmance 
on  appeal  is  not  laches. 

Appeal  from  St  Louis  circuit  court;  S.  P. 
Spencer,  Judge. 

Proceedings  between  Wyatt  Ryans  and 
Jesse  L.  Boogher  and  another,  executors  of 
Charles  H.  Bradford,  deceased.  From  a  Judg- 
ment affirming  a  Judgment  of  the  probata 


■  Rehearing  denied. 
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court  advene  to  the  executors,  they  appeal 
Affirmed. 

B.  M.  NlchMs,  for  appellants.  W.  B.  A 
Ford  Thompson,  for  respondent 

OANTT,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  tiie  circuit  court  of  the  city  of  St. 
Louis  affirming  a  Judgment  of  the  probate 
court  of  said  city  refusing  to  permit  the  ap- 
pellants, who  are  the  executors  of  the  last 
win  and  testament  of  Charles  H.  Bradford, 
deceased,  to  make  a  final  settlement  of  said 
estate  pending  their  appeal  from  a  Judgment 
of  the  circuit  court  of  said  city  in  favor  of 
plaintiff,  Wyatt  Byans,  against  said  estate  for 
$7,605.73.  The  facts,  briefly,  are  these:  Dr. 
Charles  H.  Bradford,  a  resident  of  St  I^uis, 
died  April  20,  1808,  leaving  a  last  will,  which 
was  probated  May  26,  1898,  by  which  will 
Jesse  L.  Boogher  and  Howard  A  Blossom 
were  appointed  executors.  On  May  26,  1886, 
letters  testamentary  with  the  will  annexed 
were  duly  issued  to  Boogher  and  Blossom, 
who  qualified  without  bond.  Notice  of  their 
administration  was  made  and  proof  filed  June 
22,  1886.  Subsequently  a  contest  of  said  will 
was  commenced,  and  evidence  thereof  filed  in 
the  probate  court  on  July  6,  1898,  and  on  the 
same  day  their  letters  were  revoked,  and 
Richard  Hospes  was  appohited  administrator 
pendente  lite.  The  executors  thereupon  made 
a  turn-over  settlement  and  passed  the  estate 
to  the  administrator  pendente  lite.  On  No- 
vember 16,  1888,  the  plalntift,  Wyatt  Ryans, 
commenced  his  action  against  said  estate  In 
the  circuit  court  of  St  Louis  for  services  ren- 
dered Dr.  Bradford  In  his  lifetime.  The  sum- 
mons was  duly  served  on  Hospes  November 
19,  1896.  In  due  course  of  law,  Ryans  ob- 
tained Judgment  against  the  said  estete  for 
$7,605.73,  on  March  11,  1889.  On  June  2, 
1889,  the  administrator  pendente  lite  obtein- 
ed  an  appeal  from  said  Judgment  to  this 
court  which  Judgment  was  affirmed  In  this 
court  March  11,  1902.  67  S.  W.  285.  Pending 
this  appeal  in  this  court  an  appeal  was  also 
prosecuted  from  a  Judgment  in  the  will-con- 
test case  to  this  court,  but  the  said  appeal 
was  dismissed  November  12,  1900.  The  ex- 
ecutors, prior  to  the  dismissal  of  the  will- 
contest  appeal,  and  on  November  8,  1900,  pub- 
lished notice  that  they  would  make  a  final  set- 
tlement of  said  estate.  Afterwards,  on  De- 
cember 21,  1900,  the  letters  of  the  adminis- 
trator pendente  lite  were  revoked,  and  the 
said  executors  again  took  charge  of  said  es- 
tate. On  January  19, 1901,  the  said  executors, 
pursuant  to  their  notice,  filed  their  exhlblte 
for  their  final  settlement,  and  plaintifT,  Ryans, 
filed  his  exceptions  thereto,  calling  the  atten- 
tion of  the  probate  court  to  the  fact  that  the 
appeal  of  said  estete  from  his  Judgment 
against  said  estate  was  still  pending  and  un- 
determined In  the  supreme  court  and  the 
said  settlement  was  continued  by  the  probate 
court  until  ite  March  term,  1901.  On  Janu- 
ary 29,  1901,  the  plaintur  filed  bis  motion  In 


the  supreme  court  to  make  said  executors  par- 
ties defendant  in  the  said  appeal,  which  mo- 
tion was  duly  sustehied  by  the  court  in  banc, 
and  process  was  duly  served  on  each  of  them, 
and  thereafter  they  filed  their  briefs  and  ab- 
stracts in  this  court  and  the  cause  stood 
against  them  and  was  affirmed  against  them 
as  executors  on  March  11,  1902.  On  March 
13,  1901,  the  final  settlement  was  duly  beard 
and  considered  In  the  probate  court,  and  on 
July  10,  1901,  the  probate  court  sustelned 
said  exceptions  of  plaintifl:,  refused  to  permit 
the  executors  to  be  discharged,  and  required 
them  to  reteln  $16,000  in  their  hands  to  await 
the  final  Judgment  of  this  court  on  said  ap- 
peal from  plaintiff's  Judgment  From  that 
Judgment  of  the  probate  court  the  executors 
appealed  to  the  circuit  court  of  St  Louis, 
and  on  January  6,  1902,  the  circuit  court  af- 
firmed the  Judgment  of  the  probate  court,  and 
on  January  29,  1902,  the  executors  appealed 
from  the  circuit  court  to  this  court 

The  one  question  for  decision  upon  the 
foregoing  facte  is  whether  the  estete  of  Dr. 
Charles  H.  Bradford  was  forever  discharged 
from  the  Judgment  rendered  in  the  chrcult 
court  of  the  city  of  St  Louis,  and  affirmed 
hi  this  court  because  the  same  had  not  been 
classified  In  the  probate  court  of  the  city  of 
St  Louis  within  the  two  years  after  letters 
testamentary  were  granted  to  his  executors, 
to  wit,  within  two  years  from  May  26,  1898. 
The  contention  of  the  executors  is  that  said 
Judgment  presented  no  obstecle  whatever  to 
their  making  their  final  settlement  and  re- 
ceiving their  discharge,  as  It  was  barred  by 
the  special  stetute  of  limltet'.ons  found  in 
sections  185,  188,  191,  208,  8177,  Rev.  St 
1890.  Section  185  provides  that  "all  de- 
mands not  thus  exhibited  in  two  years  shall 
be  forever  barred,  saving  to  infants,  persons 
of  unsound  mind,  or  imprisoned  and  married 
women,  two  years  after  the  removal  of  their 
disability,  and  said  two  years  shall  begin  to 
run  from  the  date  of  the  letters  where  no- 
tice shall  be  published  within  thirty  days,  as 
provided  in  section  86,  and  In  all  other  cases 
said  two  years  shall  begin  to  run  from  the 
date  of  publication  of  the  notice."  Section 
187  provides  that  "all  actions  commenced 
against  such  executor  or  administrator,  aft- 
er the  death  of  the  deceased,  shall  be  con- 
sidered demands  legally  exhibited  against 
]  such  estete  from  the  time  of  serving  the 
I  original  process  on  such  executor  or  adminls- 
i  trator."  Section  190  requires  "every  execu- 
tor and  administrator  to  keep  a  list  of  all 
demands  thus  exhibited,  elapsing  them  and 
make  return  thereof  to  the  court  at  each  set- 
tlement" Section  191  provides  "that  any 
p^von  havbig  a  demand,  against  an  estate 
may  estebllsh  the  same  by  the  Judgment  or 
decree  of  some  court  of  record  In  the  ordi- 
nary course  of  proceeding  and  exhibit  a  copy 
of  such  Judgment  or  decree,  and  shall  also 
exhibit  copies  of  all  Judgments  or  decrees 
rendered  in  the  lifetime  of  the  deceased  to 
the  probate  court,  and  when^a  claim  is  al- 
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lowed  againet  an  estate  which  Is  secured  by 
mortgage,  deed  of  trust  or  other  Hen  held 
by  the  creditors,  the  same  may  be  allowed  as 
other  claims,  but  shall  not  be  paid  until  such 
^curlty  held  by  the  claimant  has  been  ex- 
hausted," etc.  Section  184  directs  the  order 
of  classification,  and  paragraph  R  thereof 
provides  that  "all  demands,  without  regard 
to  quality,  which  shall  be  legally  exhibited 
against  the  estate  within  one  year  after  the 
granting  of  the  first  letters  on  the  estate, 
shall  be  placed  In  class  5."  Section  208  pro- 
vides that  "If  any  Judgment  of  a  court  of 
record  be  filed  In  said  [probate]  court,  and 
when  demands  are  allowed  against  an  estate, 
such  court  shall  determine  its  class,  and  the 
clerk  shall  make  on  entry  thereof  in  his  ab- 
stract, and  when  thus  classed  the  executor 
or  administrator  may  satisfy  such  demand 
according  to  such  classification."  Section 
31T7  provides  that  no  execution  shall  issue 
against  the  executor  or  administrator,  but  all 
demands  shall  be  classed  and  proceeded  on 
in  the  probate  court.  That  the  circuit  court 
had  jurisdiction  to  render  the  judgment  for 
plaintiff  against  the  estate  of  Dr.  Bradford 
is  established  by  section  191,  Rev.  St.  1899; 
that  the  suit  was  commenced  by  plaintltf 
within  the  first  year  of  the  administration, 
and  thus  'legally  exhibited,"  is  conclusively 
shown  by  section  187,  Rev.  St.  1899.  In  fact, 
the  only  contention  left  to  the  defendants  is 
that,  because  this  Judgment  was  not  also 
"classified"  within  two  years  after  the  publi- 
cation of  the  first  letters,  it  is  forever  barred. 
If  this  Is  true  in  all  its  broadness,  it  will  fol- 
low that  one  who  has  a  claim  against  an  es- 
tate may  bring  It  in  a  court  to  which  Juris- 
diction is  expressly  given  to  hear  and  adjudi- 
cate it,  and  may  commence  It  within  the 
time  designated  by  statute,  and  yet  if,  for 
any  reason,  final  judgment  Is  not  rendered 
in  his  behalf  within  two  years  from  the  tak- 
ing out  of  letters  testamentary  or  of  adminis- 
tration, the  judgment  cannot  be  enforced 
against  the  estate.  In  a  word,  It  matters 
not  that  the  plaintiff  or  claimant  Is  diligent 
and  guilty  of  no  laches  whatever,  if  for  any 
reason  the  proceeding  does  not  ripen  Into  a 
Judgment  within  the  two  years  and  is  classi- 
fied it  amounts  to  nothing,  so  far  as  receiv- 
ing satisfaction  Is  concerned.  Heretofore 
the  statute  has  received  no  such  construc- 
tion. The  cases  cited  of  McFpuI  v.  Haley 
(Mo.  Sup.)  65  S.  W.  996,  and  Beckman  v. 
Richardson,  160  Mo.  490,  51  S.  W.  689,  do  not 
affect  the  point  under  consideration.  In  both 
of  those  cases  the  Judgment  had  been  ren- 
dered in  the  lifetime  of  the  deceased.  In 
this  case  the  action  is  for  services  rendered 
the  deceased  in  his  lifetime,  and  no  action 
commenced  in  his  lifetime.  The  limitation 
runs  against  "all  demands"  not  exhibited  In 
two  years,  but  the  statute  expressly  declares 
that  an  action  commenced  and  process  serv- 
ed "is  legally  exhibited  from  the  time  of 
serving  the  original  process  on  such  executor 
■or  admhiistrator."    So  that  at  the  time  of 


the  attempted  final  aetaement  there  was  no 
special  statute  of  limitations  In  this  state 
which  barred  a  claim  which  had  been  legally 
exhibited  against  an  estate  because  It  bad 
not  also  been  "presented  to  the  court  for  al- 
lowance," and  even  though  the  statute  of 
1889  required  both  to  concur  to  avoid  the 
bar  of  the  special  limitations,  as  to  which 
we  express  no  opinion,  still,  as  the  act  ot 
1899  (Laws  1899,  p.  39)  struck  out  of  section 
184  the  words  "and  presented  to  the  court 
for  allowance,"  by  operation  of  law,  on  Au- 
gust 8,  1899,  and  as  the  two  years,  under  the 
act  of  1889,  would  nnd»  no  circumstances 
mn  against  plaintiff's  claim  prior  to  May 
26,  1900,  it  is  dear  that  plalntlfTs  Judgment 
was  not  barred  when  defendants  attempted 
to  Ignore  it  and  make  their  final  settlranent, 
but  was  a  valid,  subsisting  Judgment  against 
said  estate.  The  repeal  of  the  special  stat- 
ute of  two  years,  so  far  as  requiring  the  de- 
mand to  be  presented  for  allowance  within 
two  years  before  it  had  run  against  plain- 
tiff's claim,  left  it  subject  to  be  barred  only 
by  the  general  statutes  governing  the  limita- 
tion as  to  Judgments.  Statutes  of  limltatioo, 
like  the  special  statute  in  section  186,  Rer. 
St.  1899,  which  affect  the  remedy  only,  are 
subject  entirely  to  the  will  of  the  legislature, 
and  it  may  repeal  them  In  toto  or  fix  a  dif- 
ferent limitation  at  any  time  before  the  bar 
becomes  complete;  and,  if  the  latter,  then  the 
new  limitation  must  control.  State  v.  He- 
man,  70  Mo.  441-456;  Henry  v.  Thorpe,  14 
Ala.  108;  Wood,  Lim.  t  12,  and  cases  cited. 
Section  189,  Rev.  St  1899,  cited  by  defend- 
ants, by  its  terms  la  restricted  to  the  de- 
mands referred  to  in  section  188,  and  has  no 
application  whatever  to  suits  commenced 
and  prosecuted  under  section  187,— the  sec- 
tion under  which  plaintiff  prosecuted  hla 
suit  Conceding  (which  we  think  Is  tbe  true 
construction)  that  a  Judgment  obtained  in 
the  circuit  court  or  other  court  of  record 
against  the  executors  or  administrators  most 
be  filed  In  the  probate  court,  and  there  classi- 
fied and  abstracted  as  required  by  section 
208,  Rev.  St  1899,  there  vras  no  laches  ao 
the  part  of  plaintiff  because  he  failed  to  have 
it  filed  before  said  Judgment  was  affirmed 
in  this  court  After  the  appeal  was  taken, 
the  cause  was  pending  In  this  court,  and  tbe 
appeal  of  the  defendants  operated  as  a  super- 
sedeas, and  this  coint  alone,  pending  said 
appeal,  bad  Jurisdiction  of  said  action.  Sec- 
tions 278,  281,  Rev.  St  1899.  As  the  act  ot 
the  probate  court  In  classifying  demands  and 
Judgments  of  courts  of  record,  other  than 
the  probate  court  Is  Judicial  (ISIcFanl  v. 
Haley  [Mo.  App.]  65  S.  W.  995),  and  as  that 
court  had  no  Jurisdiction  to  render  a  Judg- 
ment In  this  case  pending  an  appeal  In  this 
court  (Cuendt  t.  Henderson  [Mo.  Sup.]  66  S. 
W.  1079;  State  v.  Gulnotte,  150  Mo.  618.  57 
S.  W.  281;  Foster's  Adm'r  t.  Rucker's  ESx'tb, 
26  Mo.  494;  CarroU  v.  Reld,  158  Mo.  S19,  59 
S.  W.  60),  It  follows  that  the  plaintiff  was 
guilty  of  no  default  or  laches  In  not  bavlac 


Mo^ 


SEAFIBUO  T.  BOHKB. 


1051 


IilB  Judgment  certified  by  the  clrcnlt  court 
to  the  probate  court  for  clagslficatlon  pending 
such  appeal  In  thia  court;  and  as  there  is  no 
law  of  this  state  which  had  barred  Bald  judg- 
ment, to  which  tbeae  defendants  were  par- 
ties as  ezecutora,  and  of  the  existence  of 
which  they  were  fully  advised  when  they  at- 
tempted to  make  a  final  settlement  without 
paying  it,  and  without  calling  the  attention 
of  the  probate  court  to  It,  as  required  by 
section  190,  Rev.  St  1899,  they  clearly  dis- 
regard this  plain  statutory  command.  Final- 
ly, it  may  be  well  to  state  that  section  8177, 
Rev.  St.  1899,  has  no  reference  to  the  time 
within  which  a  judgment  shall  be  classified, 
but,  when  read  In  Its  proper  connection,  only 
forbids  an  execution  to  issue  therein  against 
the  estate  of  the  deceased,  and  requires  it  to 
be  classed  and  paid  under  the  supervision  of 
the  probate  court.  From  whatever  stand- 
point this  appeal  Is  considered,  It  Is  clear 
that  the  probate  and  circuit  courts  correctly 
ruled  that  defendants  had  no  right  to  make  a 
final  settlement  until  they  had  discharged 
the  debts  of  the  deceased  which  had  been  re- 
duced to  Judgments.  Until  then  they  had 
not  "fully  administered"  the  estate,  and  un- 
til then  the  devisees  and  legatees  had  no 
right  to  receive  the  estate  in  their  bands. 
Section  239,  Rev.  St.  1899;  Smiley  t.  Oodc- 
ren,  92  Mo.  Ill,  4  S.  W.  443. 

The  appeal  in  this  case,  after  the  affirm- 
ance of  plaintiff's  judgment  in  March  last,  is 
without  merit.  After  that  afSrmance  it  was 
the  plain  duty  of  defendants  to  have  paid 
the  same  before  asking  to  make  a  final  set- 
tlement, and  peculiarly  so  Inasmuch  as  they 
were  administering  the  estate  without  having 
given  bond. 

The  Judgment  of  the  circuit  court,  affirm- 
ing the  Judgment  of  the  probate  court.  Is  in 
ail  things  affirmed.    Ail  concur. 


^EAFIBLD  V.  BOHNE,  Road  Oom'r,  et  al. 

(Supreme  Court  of  Missonri,   Division  No.  1. 

Oct.  14,  1902.) 

COtTNTlBS— HIGHWAYS  — OPBNTNO  —  JURISDIC- 

TION  —  EXCEPTION  —  TRIAI,  —  RKCEIVINO 

BVIDENCB  SUBJECT  TO  EXCEPTION. 

1.  It  18  bad  practice  to  hear  evidence  "sub- 
ject to  objection,"  and  it  is  reversible  error, 
where  the  matter  is  properly  saved  by  excep- 
tion. 

2.  Rev.  St.  1899,  {  9416,  relative  to  opening 
highways,  provides  that,  if  the  county  court  be 
of  the  opiuion  that  the  facts  justify  the  loca- 
tion or  change  of  the  road  at  the  expense  of  the 
county,  they  shall  make  an  order  of  record 
reqninng  the  county  road  commissioner  to  sur- 
vey the  road,  or  otherwise  such  proceeding  shall 
be  dismissed.  The  statnte  further  provides 
that  if  the  petitioners  pay  into  the  county  treas- 
ury, tor  the  use  of  the  landowners,  the  probable 
amount  of  the  damages,  which  shall  be  fixed  at 
the  tim)>  the  order  to  the  commissioner  shall 
issue.  Held  that,  where  the  petitioners  pay  the 
damages  into  the  treasury,  it  is  not  requisite 
that  the  order  should  find  a  public  necessity 
Justifying  its  being  opened  at  the  expense  of 
the  county. 

8.  An  order  of  the  county  court  on  an  ap- 


plication to  it  under  Rerr.  St  1899,  {  9416,  pro- 
viding for  the  opening  of  a  road  on  the  theory 
that  the  petitioners  were  to  pay  the  damages, 
and  that  the  court  was  satisfied  that  the  dam- 
ages would  amount  to  nothing,  and  thereup- 
on made  an  order  for  the  road  commissioners 
to  view  and  mark  out  the  road  at  the  expense 
of  petitioners,  and  report  their  proceedings, 
such  an  order  was  not  a  condemnation  of  the 
land  of  the  parties  through  which  the  road 
would  run,  but  only  preliminary  to  other  steps 
that  might  or  might  not  result  in  a  final  judg- 
ment of  condemnation,  an  error  in  such  pro- 
ceeding was  only  an  error  in  jud^ent  on  a 
subject  of  which  the  court  had  full  jurisdiction. 

4.  Rev.  St  1899,  S  9417,  relative  to  the  open- 
ing of  roads,  provides  that  any  party  interested 
may  file  exceptions  to  the  report  of  the  commis- 
sioners appointed  to  assess  damages.  Held 
that,  when  no  exceptions  were  filed,  a  land- 
owner could  not  thereafter  object  that  the  com- 
missioners were  not  disinterested  ft'eeholders, 
as  required  by  statnte. 

5.  Section  8416,  relative  to  opening  of  roads, 
requires  the  road  commissioners  to  estimate  the 
cost  of  bridges,  culverts,  and  grading,  and  make 
a  survey  and  plat  of  the  proposed  road,  and  re- 
turn it  to  the  court.  HeM  that  where  the  com- 
missioners gave  no  estimate  of  the  cost  of  the 
grading  and  culverts,  but  it  was  stated  that  the 
cost  would  be  paid  by  petitioners,  the  failnre 
to  give  the  cost  of  the  grading  and  culverts 
did  not  invalidate  the  proceedings.   . 

6.  Rev.  St  1889.  §  9512,  provides  that  all 
proceedings  as  to  roads  in  a  township  shall  be 
carried  on  under  the  general  law  np  to  such 
time  as  the  county  court  shall  declare  the  road 
opened,  when  all  further  matters  relative  to 
the  road  shall  be  under  the  control  of  the  town- 
ship. Held,  that  the  fact  that  a  township  has 
adopted  township  organisation  and  has  a  board 
of  road  commissioners  does  not  aftect  the  juris- 
diction of  the  county  court  to  establi^  a  new 
road. 

7.  The  fact  that  there  was  a  crop  of  timothy 
growing  on  land  in  May,  1897,  which  was  har- 
vested m  August  of  that  year,  should  have  had 
no  influence  in  a  proceeding  for  a  perpetual  in- 
junction against  an  opening  of  a  road  through 
the  land  in  Novembo:  following. 

Appeal  from  circuit  court,  Dade  county;  D. 
P.  Stratton,  Judge. 

Suit  by  G.  A.  Seafield  against  Christ  Bohne 
and  others,  as  road  commissioner  of  Lock- 
wood  township  and  Justices  of  the  county 
court,  to  restraUi  the  opening  of  a  road.  From 
R  judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

This  is  a  suit  In  equity  to  enjoin  the  de- 
fmdants,  who  are  the  Judges  of  the  county 
court  of  Dade  county,  and  the  road  commis- 
sioner of  Lockwood  township,  of  that  county, 
from  opening  a  public  road  through  plalnUff's 
land.  The  material  statements  in  the  petition 
are  to  the  effect  that  the  county  court  made 
an  order  to  open  a  public  road  through  plain- 
tiff's land,  and  the  defendant  road  commis- 
sioner is  proceeding  to  execute  the  order;  that 
the  court  was  vrtthout  Jurisdiction,  and  the  or- 
der void,  for  several  reasons:  (1)  The  notice 
required  by  law  of  the  intended  applicatKm 
for  the  opening  was  not  given;  (2)  the  court 
failed  to  assess  the  proliable  damages  to  plain- 
tiff, refusing  to  consider  the  disadvantages  to 
him,  but  assessed  against  Iilm  benefits  that 
were  common  to  the  public;  (3)  the  court  did 
not  find  the  fact  that  the  road  would  be  of 
such  public  necessity  as  to  Justify  its  being 
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opened  at  the  expense  of  the  county;  (4)  the 
road  commlesloner  appointed  to  Tiew,  surrey, 
and  mark  out  the  road  made  his  report  but 
failed  to  estimate  the  cost  of  bridges,  cul- 
TWts,  and  grading,  and  failed  to  report  the 
amount  of  damages  claimed  by  plaintiff,  and 
failed  to  procure  the  right  of  way  from  two 
other  owners  of  land  through  which  the  road 
was  proposed;  (S)  the  court  appointed  com- 
missioners to  assess  plaintiffs  damages,  but 
had  no  Jurisdiction  to  do  so,  for  the  reasons 
above  given,  and  the  commissioners  assessed 
plalntUTs  damages  at  $50,  but  the  same  had 
never  heea  paid  or  tendered  to  plaintiff,  or 
paid  Into  court  for  him;  (6)  that  at  the  date 
of  the  order  for  opening  the  road  there  was  a 
crop  growing  on  plaintiff's  land,  and  no  time 
was  given  him  to  harvest  the  same,  and  the 
crop  at  the  time  the  suit  was  filed  was  still 
growing;  (7)  Lockwood  township  was  organ- 
ized as  a  municipal  township  at  the  time  of 
these  proceedings,  and  had  a  board  of  road 
commissioners,  who  alone  had  Jurisdiction  to 
open  the  road.  The  answer  Joined  issue  as  to 
the  facts  on  which  the  jurisdiction  of  the 
county  court  was  challenged.  It  Is  conceded 
by  the  plaintiff  that  the  petition  for  the  open- 
ing of  the  road,  which  was  the  foundation  of 
the  proceeding  in  the  county  court,  was  suf- 
ficient and  In  conformity  with  the  statute, 
and  that  it  was  duly  filed.  This  petition  the 
plaintiff  Introduced  In  evidence,  and  then  of- 
fered the  notice  that  was  given,  which  was 
objected  to  by  defendant,  and  the  court  ruled 
that  it  would  be  admitted  subject  to  the  ob- 
jection. Plaintiff  then  introduced  the  order 
of  the  county  court,  of  date  November  18, 
1896,  which  recited  the  filing  of  the  petition 
and  the  notice  thereof,  which  was  In  con- 
formity to  law.  The  order  concludes  as  fol- 
lows: "There  being  no  remonstrance  present- 
ed, the  court  heard  all  the  testimony  present- 
ed, and  the  court,  after  hearing  the  testimony, 
are  of  the  opinion  from  the  evidence  that  said 
proposed  road  is  of  public  necessity  and  prac- 
ticability, and  the  probable  damages  to  land- 
owners through  which  said  proposed  road 
shall  run  Is  nothing,  the  advantages  and  dis- 
advantages to  said  owners  being  equal,  and 
the  expense  of  locating  said  road  and  opening 
the  same,  grading  and  bridging.  Is  to  be  paid 
by  the  petitioners;  and  the  court  Is  of  the 
opinion  from  the  evidence  that  the  facts  Jus- 
tify the  location  of  said  public  road  at  the  ex- 
pense of  the  i>etitloners;  and  there  being  no 
probable  damages  found  by  the  court,  and 
none  required  to  be  paid  by  the  petltlcmers.  It 
is  therefore  ordered  by  the  court  that  the 
county  road  commissioner  view,  survey,  and 
mark  out  such  road  at  the  expense  of  the  said 
petitioners,  according  to  law,  and  report  his 
proceedings  at  the  next  regular  term  of  said 
coort"  The  next  order  of  the  county  court 
was  at  the  February  term,  1897:  "Now,  at 
this  day  comes  J.  0.  Hedgecock,  county  sur- 
veyor and  ex  officio  road  and  bridge  commis- 
sioner for  Dade  county,  and  makes  report  of 
his  survey  on  the  public  road  petitioned  for 


by  J.  A.  Higgins  et  at  Said  surveyor  reports 
that  all  the  rights  of  way  have  beoi  secured, 
except  that  of  C.  A.  Seafleld,  which  report  i» 
received  by  the  court;  and.  It  appearing  from 
the  report  that  C.  A.  Seafleld  has  not  given 
the  right  of  7ay,  It  Is  therefore  ordered  by  the 
court  that  E<wing  MorriB,  Sam  McMlllin,  and 
Bob  West  be,  and  they  are  hereby,  appointed 
commissioners  to  hear  complaints  and  assess 
damages  that  the  said  O.  A.  Seafleld  may  sus- 
tain by  reason  of  the  establishing  of  said  road 
over  or  through  his  lands.  And  it  Is  further 
ordered  that  commissioners  make  report 
thereof  at  the  next  regular  term  of  this  court." 
Then  followed  in  evidence  the  report  of  the 
commissioners,  to  which  was  attached  a  duly 
certified  order  of  the  county  court,  as  follows: 
"In  the  Matter  of  the  Petition  for  a  Public 
Road.    And  now,  the  above  cause  coming  on 

to  be  heard,  and  ,  road  commissioner, 

having  filed  herein  his  report,  and  It  appear- 
ing from  said  report  that  0.  A.  Seafleld, 
through  whose  lands  the  proposed  new  road 
runs,  has  failed  or  refused  to  relinquish  tba 
right  of  way  for  the  same,  it  is  therefore  or- 
dered by  the  court  that  Swing  Morris,  Sam 
McMllIIn,  and  Bob  West,  three  disinterested 
freeholders  of  the  county  be,  and  th^  are 
hereby,  appointed  to  act  as  ccnnmissioners  to 
view  the  premises,  hear  complaints,  and  a»- 
sess  the  damages  which  the  said  — ^  may 
severally  sustain  by  reason  of  the  location  of 
said  new  road,  and  make  due  report  of  their 
proceedings  herein  according  to  law."  The 
report  was  In  due  form,  and  to  the  effect  that 
the  commissioners  flrst  notified  all  the  parties 
in  Interest,  except  C.  A.  Seafleld,  who  conld 
not  be  found  on  his  premises,  and  proceeded 
to  view  the  premises  and  hear  all  the  testi- 
mony offered,  and  assessed  the  damages  of 
Seafleld  at  |60.  The  report  was  returned  in- 
to court  April  8,  1897.  At  the  May  term  the 
final  oriec  In  the  matter  was  made,  as  fol- 
lows: "In  the  Matter  of  the  Public  Road  Pe- 
titicmed  for  by  J.  A.  Higgins  et  aL  Now,  at 
this  day,  the  eth  of  May,  1897,  It  being  tbe 
fourth  day  of  term  of  this  court,  and  the  com- 
missioners' report  In  the  matter  of  the  assess- 
ment of  damages  having  been  flled  on  the  first 
day  of  the  term  of  this  court,  allowhig  G.  A. 
Seafleld  the  sum  of  fifty  dollars  for  damages 
to  his  said  tract  of  land  over  which  said  road 
ran,  and  there  being  no  written  exceptions  fil- 
ed by  said  Seafleld  or  any  other  interested 
parties  to  said  report  of  commissioners  as- 
sesslng  damages,  and  this  being  the  fourth 
day  of  the  term,  said  report  is  taken  up  by 
the  court,  examined,  accepted,  and  approved; 
and  tbe  court  further  flnds  that  said  damages 
have  been  paid  by  the  petitioners.  It  is  there- 
fore ordered  by  the  court  that  said  road  be  es- 
tablished and  opened  as  prayed  for  in  the  pe- 
tition, and  that  the  same  be  opened  thirty  feet 
wide,  and  that  the  land  so  condemned  and  r«- 
llnqFuished  shall  be  forever  considered  and 
adjudged  to  be  a  public  highway,  and  until 
changed  or  annulled  by  law;  and  it  is  farther 
ordered  and  adjudged  tliat  ti»$  owners  of  tiM 
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land  along  nld  road  have  thirty  days  from 
Ibe  date  of  this  order  in  which  to  give  poBses- 
Blon  thereof  to  the  road  overseer  of  the  dis- 
trict, and  the  county  clerk  shall  record  the  re- 
ports of  the  road  commissioner  and  commis- 
sioners to  assess  damages."  PlalntUf  then  of- 
fered evidence  to  sho-nr  that  there  was  at  the 
time  a  crop  growing  on  the  land.  Defendant 
objected,  and  the  conrt  ruled  that  the  testi- 
mony wonld  be  heard  subject  to  the  objection. 
The  testimony  was  to  the  effect  that  In  May, 
1897,  there  was  a  crop  of  timothy  growing  on 
the  land,  which  was  harvested  In  August  of 
that  year.  Plaintiff  then  offered  testimony 
tending  to  show  that  he  had  never  been  paid 
or  tendered  pay  for  his  damages.  The  testi- 
mony was  objected  to  by  defendant,  and  the 
court  ruled  that  It  wonld  be  received  subject 
to  the  objection.  The  defendants  Introduced 
the  report  of  thd  county  commissioners  of 
roads  of  his  proceeding  under  the  order  of 
November  16,  1886,  which  was  to  the  effect 
that  he  had  viewed  the  route  anl  seen  the 
parties,  and  that  all  the  owners  of  the  land  to 
be  taken,  except  0.  A.  Seafleld,  to  wit,  J.  A. 
Hlggins,  J.  O.  Spain,  and  0.  Ladd,  bad  given 
the  right  of  way,  but  that  Seafleld  had  refus- 
ed, and  claimed  damages,— the  amount  of 
damages  "not  known";  that  he  had  eetlmatfld 
the  cost  of  the  work  required  to  be:  "Bridges, 
fl26,  to  be  built  by  the  parties;  culverts  to 
be   done   by   the   petitioners;    and    grading, 

I ."    A  survey  and  plat  of  the  proposed 

road  was  made  a  pert  of  the  report  Defend- 
ant then  offered  evidence  tending  to  show 
that  one  of  the  petitioners  (Hlggins),  after  the 
report  of  the  commissioners  assessing  plaln- 
tUTs  damages  had  been  returned,  came  into 
the  county  clerk's  office  and  offered  to  deposit 
$50  to  pay  the  damages.  The  derk  referred 
him  to  one  of  the  judges  of  the  county  court, 
the  court  not  being  then  in  sessloa.  The  judge 
consulted  the  clerk,  who  advised  that  It  be 
paid  to  the  county  treasurer,  who  took  It  on 
condition  to  be  paid  to  G.  A.  Seafleld  on  or- 
der of  the  clerk.  To  that  testimony,  plaintiff 
objected,  and  the  court  received  it  subject  to 
the  objection.  Plaintiff  then  offered  evidence 
to  show  that  in  1891  Lockwood  township  had 
duly  elected  to  come  under  township  organiza- 
tion, and  had  done  so.  The  court  entered  a 
final  decree  enjoining  the  defendants  from 
taking  the  plaintiff's  land  for  the  public  road 
as  threatened.  From  which  judgment  the 
'defendants  appeal. 

J.  M.  Hoskinson  and  Wm.  B.  Skinner,  for 
appellants.    Edgar  P.  Mann,  for  respondent. 

VALLUNT,  J.  (after  stating  the  acts). 
It  will  be  noticed  that  during  the  progress 
•of  the  trial  evidence  was  offered  to  which  ob- 
jections were  interposed,  and  the  court  made 
no  ruling,  but  heard  the  evidence,  "subject 
to  the  objection."  That  is  a  very  unsatis- 
factory course.  In  this  case  the  abstract 
does  not  show  that  the  court  ruled  on  these 
reserved  questions  at  all.     So  we  do  not 


know  whether  the  srldence  was  Anally 
weighed  or  rejected.  Bat  even  if  the  rulings 
are  announced  before  or  at  the  time  of  an- 
nouncing the  findings,  the  practice  is  stlU 
very  unsatisfactory.  We  never  know  in  such 
case  what  influence  the  evidence  may  have 
had  while  it  was  retained,  even  though  It 
was  in  the  end  adjudged  to  be  lncomx)etent 
A  party  whose  objection  Is  thus  held  in  sus- 
pense does  not  know  whether  he  Is  to  In- 
troduce evidence  on  his  part  to  combat  that 
so  offered,  or  to  trust  to  the  final  rejection  of 
the  evidence  of  his  adversary.  It  Is  bad 
practice,  and  would  be  reversible  error  if  the 
point  were  properly  preserved  by  exception. 
2.  The  county  court  is  the  only  trlbimal 
which,  under  our  law,  has  original  Jurisdic- 
tion of  a  proceeding  to  open  a  public  road. 
From  its  judgment  an  appeal  lies  to  the  cir- 
cuit court,  where  the  trial  is  de  novo  (sec- 
tion 9419,  Rev.  St.  1899),  and  thence  to  the 
supreme  court  There  is  no  doubt  but  that 
the  county  court  had  Jurisdiction  of  the  pro- 
ceeding now  under  review.  The  flllng  of 
the  petition  and  the  giving  of  the  notice  put 
the  court  In  full  rightful  possession  of  the 
case,  and  authority  to  proceed.  It  had  Juris- 
diction to  enter  final  Judgment  in  the  case, 
either  dismissing  the  proceeding  or  sustain- 
ing the  petition.  In  order  to  render  its  judg- 
ment valid,  the  court  must  proceed  in  the 
maimer  pointed  out  by  the  statute.  Bat  not 
every  error  the  court  may  commit  in  the 
course  of  the  procedure  will  render  its  Judg- 
ment void  or  subject  to  a  c<dlateral  attack. 
There  may  be  errors  that  can  be  corrected 
only  on  appeal  or  certiorari,  and,  if  In  such 
case  there  be  no  appeal  or  certiorari  prose- 
cuted, the  Judgment  must  stand  unlmpeach- 
ed.  It  is  only  where  the  county  court  ac- 
quires no  Jorlsdictloii  of  the  case  in  the  first 
Instance,  or  when,  after  having  acquired  Ju- 
risdiction. It  goes  beyond  its  limits,  that  its 
actl<m  is  to  be  treated  as  a  nullity.  The  dis- 
tinction must  be  preserved  in  this  as  in  other 
cases  between  the  committing  of  an  error 
by  the  court  and  going  beyond  the  bounda- 
ries of  its  jurisdiction.  And  the  distinction 
must  also  be  observed  betweeen  a  mete  error 
of  Judgment  in  the  court,  and  a  Jurisdiction- 
al fact  existing  outside  of  the  court's  pro- 
cedure. For  example,  in  some  cases  it  is 
essential  to  the  exerdse  of  the  right  of  emi- 
nent domain  that  an  attempt  flrst  be  made 
to  agree  with  the  owner  of  the  land  upon  a 
price  to  be  paid  him  for  It  The  failure  to 
do  that  will  render  the  whole  condemnation 
proceedings  void  and  liable  to  a  collateral 
attack.  Leslie  v.  Oity  of  St  Louis,  47  Mo. 
477;  Railway  Co.  v.  Toung,  96  Mo.  39,  8  8. 
W.  776.  But  that  is  a  fact  existing  outside 
of  the  court's  procedure,  and,  whilst  it  must 
appear  on  the  face  of  the  record,  yet  it  Is,  as 
a  fact  Independent  of  the  court's  rulings, 
and  is  not  to  be  classed  with  a  mere  error 
committed  by  the  court  in  the  course  of  its 
proceedings.  The  law  is,  as  the  learned 
counsel  for  respondent  insists,  that  the  tak- 
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ins  of  private  pnyperty  for  public  use  la  tbe 
exercise  of  a  power  that  la  'limited  to  be 
used  In  a  particular  manner,  and  all  the  re- 
quirements of  the  law  must  be  satisfied  be- 
fore the  properly  can  be  taken.  That  Is  as 
true  of  proceedings  In  the  circuit  court  as 
of  those  in  the  county  court,  yet  it  Is  not  ey- 
ery  error  that  the  circuit  court  may  commit 
in  a  condemnation  suit  that  will  render  its 
Judgment  subject  to  a  collateral  attack. 
Now,  what  does  the  evidence  In  this  case 
show  that  the  county  court  has  done  to  ren- 
der Its  proceedings  void?  Section  0116,  Rev. 
St.  1809,  directs  that  upon  hearing  the  evi- 
dence "in  regard  to  the  public  necessity, 
iwacticablllty  and  probable  damages,"  etc.,  if 
the  court  "be  of  the  opinion  that  the  facta  In 
the  case  Justify  the  location  or  change  of  the 
road,  at  the  expense  of  the  county,  they 
shall  make  an  order  of  record  requiring  the 
county  road  commissioner  to  view,  survey 
and  mark  out  such  road  or  otherwise  such 
proceeding  shall  be  dismissed."  Respondent 
interprets  this  to  mean  that,  unless  the  coun- 
ty court  causes  to  be  entered  upon  its  rec- 
ord that  the  facta  Justify  the  location  of  the 
road  at  the  expense  of  the  county,  the  court 
has  reached  the  end  of  Its  Jurisdiction,  and 
must  dismiss  the  case.  The  statute  contin- 
ues, however,  with  a  proviso  that  if  the  pe- 
titioners pay  Into  the  county  treasury,  for 
the  use  of  the  landowners,  the  probable 
amount  of  the  damages,  which  shall  be  fixed 
at  the  time  by  the  court,  then  the  order  to 
the  road  commissioners  shall  issue.  Thus 
the  statute  contemplates  that  the  order  may 
be  based  on  either  one  of  two  conditions, 
namely:  First  that  the  damages  are  to  be 
paid  by  the  county,  in  which  event  the  court 
must  first  be  satisfied  that  the  facts  Justify 
the  opening  of  the  road  at  the  expense  of 
the  county;  or,  second,  that  the  damages 
are  to  be  paid  by  the  petitioners,  In  which 
event  the  court  Is  to  name  the  probable 
amount,  and  the  petitioners  are  to  pay  It  to 
the  treasury  for  the  use  of  the  landowners. 
The  order  of  the  court  in  this  Instance  indi- 
cates that  it  was  going  on  the  theory  that 
the  petitioners  w»e  to  pay  the  damages, 
and  that  the  conrt  was  satisfied  from  the 
evidence  that,  taking  Into  consideration  the 
advantages  and  the  disadvantages,  the  dam- 
ages would  amount  to  nothing,  and  that 
therefore  the  petitioners  were  required  to 
pay  nothing  into  the  treasury,  and  thereupon 
made  the  order  to  the  road  commissioners 
to  view,  survey,  and  mark  out  the  road  at 
the  expense  of  the  petitioners,  and  report 
his  proceedings  to  the  next  term  of  the  court. 
That  order  was  not  a  condemnation  of  the 
piaintiers  land.  It  was  only  preliminary  to 
other  steps  to  be  taken,  that  might  or  might 
not,  as  the  court  would  in  due  time  decide, 
result  In  a  final  Judgment  of  condemnation, 
but  in  all  of  which  the  plaintiff  would  be 
entitled  to  be  heard.  The  court  in  all  this 
was  acting  in  accordance  with  the  require- 
ments of  the  statute,  as  it  construed  the 


statute  to  mean.  Let  It  be  conceded  tbat  Its 
construction  of  the  statute  was  wrong;  tbat 
it  had  no  right  to  condemn  the  plaintifTs 
land  for  the  public  use,  otherwise  than  at  the 
expense  of  the  county;  that,  in  estimating 
the  probable  damages  that  plaintiff  would 
sustain,  the  court  Improperly  set  off  against 
has  damages  advantages  not  peculiar  to 
plaintiff,  but  such  as  were  shared  also  by 
the  public.  Let  all  this  be  conceded  (con* 
cemlng  which,  however,  we  express  no  opin- 
ion); still  it  is  only  an  error  In  Judgment  on 
a  anbject  of  which  the  conrt  had  full  Juris- 
diction. The  statute  (section  9416)  also  re- 
quires the  road  commissioners  to  whom  the 
order  is  given  to  procure  rellnqulshmenta  of 
the  right  of  way  from  those  who  will  give 
it  and  see  that  the  same  are  filed  with  the 
clerk,  and  report  the  names  of  those  who 
will  not  give  the  right  of  way,  and  the 
amount  of  damages  claimed  by  each,  and  es- 
timate the  cost  of  bridges,  culverts,  and 
grading,  and  make  a  survey  and  plat  of  the 
proposed  road,  and  return  It  all  to  the  conrt 
on  or  before  the  second  day  of  the  next 
term.  Then  the  statute  proceeds:  "And  if 
It  appears  from  said  report  that  the  right-of> 
way  has  been  secured  and  filed  as  aforesaid 
or  that  the  damages  claimed  does  not  exceed 
the  amount  offered  by  the  court  or  deposited 
by  the  petltlonem  as  aforesaid,  the  court 
aball  order  the  road  established  or  changed 
aa  the  case  may  be." 

The  proposed  road  was  to  run  through  lands 
of  four  persons,  three  of  whom  were  petltion- 
ars  for  the  road,  and  relinquished  the  right  of 
way.  The  fourth  was  the  plaintiff,  who  de- 
clined to  relinquish.  The  report  of  the  road 
oommlssionera  showed  that  the  three  relhi- 
qulshments  had  been  obtained  and  filed;  that 
the  plaintiff  claimed  damages,  but  the  amount 
was  not  known.  An  estimate  of  the  cost  of 
the  bridges  was  given,  but  tbat  of  the  culverts 
and  grading  was  not  given,  but  It  was  stated 
that  the  cost  of  the  bridges  and  culverts  was 
to  be  paid  by  the  petitioners.  Upon  the  com- 
ing in  of  this  report  the  court  appointed  three 
commissioners  to  assess  the  plalntltTs  dam- 
ages, who  assessed  the  damages  at  $C0,  and 
made  their  report  in  due  form.  The  point  is 
made  in  the  brief  of  respondent  that  the  or- 
der of  court  does  not  show  that  the  three  com- 
missioners were  disinterested  freeholders,  not 
related  to  either  of  the  parties.  The  plaintiff 
Introduced  in  evidence  what  purported  to  be 
two  orders  of  the  court,— one  read  from  the 
record,  and  one  attached  to  the  report  of  the 
commissioners,  and  duly  certified  by  the  clerk. 
In  the  one  no  mention  is  made  of  the  qualiii- 
catlon  of  the  commissioners.  In  the  other 
they  are  described  as  "three  disinterested  free- 
holders of  the  county."  But  there  was  no 
such  issue  as  to  that  tendered  in  the  petition, 
and  the  question  was  not  before  the  trial 
court  The  statute  provides  (section  OilT) 
that  any  party  interested  may  file  exceptions 
to  the  report  of  the  commissioners,  whereupon 
the  court  is  required  to  cause  a  Jury  to  com^ 
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to  make  the  anseBsment  No  exceptions  were 
filed  to  this  report,  and  after  the  time  for  fil- 
ing the  same  bad  expired  the  court  took  np 
the  case  and  made  the  final  order,  reciting 
that  the  damages  had  been  paid  by  the  peti- 
tioners. The  plaintiff  Insists  that  the  failure 
of  the  road  commissioners  to  estimate  the  cost 
of  the  cnlyerts  and  grading  tras  the  failure  of 
a  Jurisdictional  fact,  without  which  the  court 
could  go  no  further.  EUs  argument  on  this 
point  comes  back  to  his  original  proposition 
that  the  county  court  could  not  lawfully  de- 
cree that  the  road  be  opened  until  It  found  as 
a  fact,  and  so  entered  It  on  the  record,  that 
the  proposed  road  was  of  sufllcient  public  ne- 
cessity to  Justify  Its  being  opened  at  the  ex- 
pense of  the  county.  The  county  court  did 
find  that  It  was  a  public  necessity  and  prac- 
ticable, but  they  did  not  say  that  it  was  of 
sufficient  necessity  to  Justify  its  being  opened 
at  the  expense  of  the  counly;  but,  as  the  pe- 
titioners offered  to  pay  the  expense,  the  or- 
der was  that  the  road  be  opened  and  estab- 
lished at  their  expense.  The  order  recites  that 
the  damages  assessed  were  paid  by  the  peti- 
tioners. If  the  payment  to  the  plaintiff  is  a 
Jurisdictional  fact,  as  Is  insisted,  the  recital 
of  the  fact  in  the  order  of  the  court  Is  con- 
duslye.  Lingo  v.  Buford,  112  Mo.  149,  20  S. 
W.  4G9.  This  is  one  of  the  points,  however, 
on  which  the  court  heard  parol  evidence  "sub- 
ject to  the  objection."  The  evidence  on  that 
point,  whether  admissible  or  not,  shows  that, 
if  the  money  was  not  paid  to  plaintiff,  It  was 
only  because  he  would  not  apply  to  the  county 
treasurer  for  It  It  is  there  for  liim.  There 
is  much  force  in  the  argument  of  the  learned 
counsel  for  the  plaintiff  that  a  county  court 
ought  not  to  be  allowed  to  take  private  prop- 
erty under  the  guise  of  taking  It  for  the  pub- 
lic use,  when  In  fact  it  is  only  for  the  conven- 
ience of  private  persons  who  are  willing  to 
pay  for  it.  Such  an  act  would  be  an  abuse 
of  power,  and  would  violate  a  constitutional 
property  right.  But  when  private  property 
rights  are  threatened,  it  Is  the  duty  of  the 
ovraer  to  avail  himself  of  the  process  of  law 
tor  bis  protection;  and  if  he  stands  by  and 
allows  a  court,  in  the  exercise  of  its  rightful 
Jurisdiction,  to  decide  questions  of  law  or  of 
fact  contrary  to  the  correct  interpretation  of 
the  one,  or  to  the  weight  of  the  evidence  as  to 
the  other,  and  neglects  the  means  at  hand  to 
correct  the  error,  he  cannot  afterwards  treat 
the  whole  proceedings  of  the  court  as  a  null- 
ity. These  views  are  not  in  conflict  with  the 
decisions  of  this  court  relied  on  by  the  learned 
coimsel  for  respondent  Anderson  v.  Pember- 
ton,  89  Mo.  61,  1  S.  W.  216,  was  an  appeal 
from  a  Judgment  in  proceedings  begun  In  the 
county  court.  That  is  the  regular  course  to 
correct  such  errors.  Leslie  v.  City  of  St 
Louis,  supra,  was  a  collateral  assault  by  in- 
junction on  the  validity  of  the  Judgment,  but 
the  case,  as  above  pointed  out,  was  founded 
on  the  fact  that  no  attempt  had  been  made  to 
obtain  the  consent  of  the  owner  of  the  land 
aought  to  be  condemned.    Wblteir  v.  Platte 


Go.,  73  Mo.  80,  was  an  appeal  from  a  Judg- 
ment in  a  proceeding  that  originated  In  the 
county  court  McPlke  v.  West  71  Mo.  199, 
only  holds  that  in  a  case  in  which  the  peti- 
tion for  an  hijunction  to  restrain  road  over- 
seers from  trespassing  on  the  plaintiffs  prem- 
ises states  otherwise  a  good  cause  of  action,  it 
is  not  necessary  to  state  that  the  defendants 
are  insolvent  The  views  expressed  in  this 
opinion  are  in  harmony  with  the  former,  rul- 
ings of  tills  court  on  this  subject.  Soutberland 
Y.  Holmes,  78  Mo.  899;  Zeibold  v.  Foster,  IIS 
Mo.  349,  24  S.  W.  IDS;  Bauble  v.  Ossman,  142 
Mo.  499,  44  S.  W.  8S&  The  fact  that  Lock- 
wood  township  had  adopted  township  organ- 
issation  and  had  a  board  of  road  commission- 
ers did  not  affect  the  Jurisdiction  of  the  coun- 
ty court  to  establish  a  new  road.  Section 
9S12,  Rev.  St  1899.  The  fact  that  there  was 
a  crop  of  timothy  growing  on  the  land  in 
May,  1897,  but  which  was  harvested  in  Au- 
gust of  that  year,  should  have  had  no  infiu- 
ence  in  decreeing  a  perpetual  injunction  in 
November  following. 

Our  conclusion  is  that  it  the  county  court 
made  any  mistake  in  its  Judgment  touching 
any  of  the  matters  in  issue  in  the  proceeding 
to  open  the  road  in  question,  it  was  an  error 
of  Judgment  which  could  have  Iieen  reviewed 
and  corrected  In  the  manner  provided  by  law 
for  relief  against  such  errors,  but  that  it  did 
not  render  the  Judgment  void,  as  one  the 
court  had  no  Jurisdiction  to  render,  nor  sub- 
ject it  to  collateral  attack.  The  Judgment  is 
therefore  reversed,  and  the  cause  remanded  to 
the  circuit  court,  with  directions  to  enter  Judg- 
ment for  the  defendants,  dismissing  the  plain- 
tirsblU.    AU  concur. 


PIETRI  et  aL  v.  SBGUBNOT. 

(Court  of  Appeals  at  St.  Louis,  Mo.    Oct  7, 

1902.) 

BXEMPTIONa-LIPK    INSORANCE-OONSTRUC- 
TION    OF    POLICY. 

1.  An  insurance  company  operating  on  the 
assessment  plan  issued  a  policy,  at  the  request 
of  the  insured,  payable  to  his  "executors  or 
administrators."  The  policy  was  a  substitute 
for  a  former  one,  and  was  issned  at  the  request 
of   the   insured,    who    asked   to   have   it   made 

f>ayable  to  his  "estate."  Ou  the  death  of  the 
nsured,  the  company  paid  the  fund  into  court. 
Held,  that  the  next  of  kin  did  not  take  the 
fund,  under  section  7908,  Rev.  St.  1899,  dis- 
charged of  the  debts  of  the  deceased. 

2.  Section  7908,  Rev.  St  Mo.  1899,  does  not 
prevent  an  insured  from  making  a  policy  pay- 
able first  to  his  creditors,  and  the  residue  to  his 
next  of  kin. 

3.  A  policy  declared  that  it  should  t>e  con- 
strued according  to  the  laws  of  the  state  of 
New  York,  but  it  was  delivered  in  Missouri, 
where  the  insured  at  the  time  was  a  resident 
Beld,  that  the  law  of  Missouri  governs  the  con- 
struction of  the  policy. 

4.  The  circumstances  surrounding  the  exe- 
cution of  a  document  may  be  considered  in  as- 
certaining the  intent  of  the  parties  therein. 

(Syllabus  by  the  Court.) 

ft.  Se«  Iniurance,  vol.  28,  Cenfe^Dlf.  U  MS,  194. 
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Appeal  from  St  Lotda  circuit  court;  Frank- 
lin Ferris,  Judge. 

Action  by  Francis  Antony  Pletrl  and  oth- 
ers against  Louis  Seguenot,  administrator  of 
Paul  Pletrl.  Judgment  for  defendant,  and 
plaintiffs  appeal.    AfQrmed. 

Tttner  &  Klrby,  for  appellants.  B.  Greens- 
f  elder,  tor  respondent 

BAKOLAT,  J.  We  adopt  the  dear  and 
succinct  statement  for  the  appellants,  which 
gives  an  outline  of  the  main  features  of  the 
case:  This  suit  was  brought  by  the  broth- 
ers and  sisters,  as  the  next  of  kin,  of  Paul 
Pletrl,  against  his  administrator,  to  recover 
the  proceeds  of  the  policy  of  Insurance  upon 
his  life  Issued  by  the  Mutual  Reserve  Fiind 
Life  Association  of  New  Tork.  Paul  Pletrl 
in  18S2  Insured  his  life  In  said  company  In 
favor  of  his  wife.  In  1894  the  wife  died, 
leaving  no  children.  Thereafter  Pletrl,  in 
1885,  applied  to  the  company  for  a  surrender 
of  his  policy,  and  the  issuance  in  lieu  there- 
of of  a  new  policy  in  favor  of  "myself," 
stating  in  his  application  as  the  rea8<Hi  for 
the  desired  change,  "My  wife  died,  and  I 
have  no  children,  so  I  would  like  the  policy 
payable  to  my  estate."  The  new  policy  was 
issued  January  30,  1895,  payable  to  his  "ex- 
ecutors or  administrates."  He  paid  all  pre- 
miums up  to  his  death  in  December,  1896. 
Defendant  as  principal  administrator  of  Pie- 
trl'B  estate,  received  from  the  insurance  com- 
pany the  proceeds  of  the  policy.  At  the 
date  of  the  policy  and  since  then  said  in- 
surance association  was  doing  an  Insurance 
business  conducted  upon  the  assessment  plan, 
as  contemplated  by  article  8,  c.  88,  Bev.  St 
Mo.  1889,  being  article  3,  c.  119,  Rev.  St 
Mo.  1899.  Plaintiffs  contend  that  although 
defendant,  being  the  administrator  named  In 
the  policy,  had  a  legal  right  to  collect  the 
Insurance,  yet  he  received  It  as  trustee  for 
the  next  of  kin  of  the  insured;  creditors  be- 
ing prohibited  participation  by  Rev.  St  Mo. 
1899,  {  7908,  which  was  then  in  force  as 
section  5867,  Rev.  St  Mo.  1889.  That  sec- 
tion Is  as  follows:  "Sec.  7908.  The  money  or 
other  benefit,  charity,  relief  or  aid  to  be 
paid,  provided  or  rendered  by  any  corpora- 
tion authorized  to  do  business  under  this 
article,  shall  not  be  liable  to  attachment  or 
other  process  and  shall  not  be  seized,  taken, 
appropriated  or  applied  to  any  legal  or  equi- 
table process,  nor  by  operation  of  law,  to 
pay  any  debt  or  liability  of  a  policy  or  cer- 
tificate holder  or  any  beneficiary  named  In  a 
policy  or  certificate."  To  the  foregoing  it 
may  be  well  to  Add  a  few  further  facts,  not 
disputed:  The  case  was  tried  In  the  circuit 
court  upon  an  agreed  statement  which  is 
somewhat  elaborate.  It  need  not  be  set  forth 
at  large.  The  Insured  was  a  resident  of 
St.  Louis,  Mo.,  at  the  time  of  his  death, 
which  occurred,  however,  while  he  was  so- 
journing at  New  Orleans,  La.  An  adminis- 
tration  upon   bis   estate   was   Instituted    in 


Lonislaoa,  In  the  eonrse  of  which  the  ad- 
ministrator brought  a  suit  in  a  federal  court 
there  on  the  policy  whose  construction  is  In 
question  now.  But  the  insurance  company 
responded  by  a  bill  of  taiterpleader  against 
the  Louisiana  administrator  and  the  defend- 
ant who  had  been  appointed  administrator 
of  the  estate  in  Missouri  and  claimed  th« 
fund,  to  enjoin  the  prosecution  of  their  rival 
claims.  The  proceedings  ensuing  resulted  In 
a  decree  in  the  United  States  circuit  court 
for  the  Eastern  district  of  Louisiana  enjoin- 
ing the  Louisiana  administrator  from  prose- 
cuting any  further  suits  against  the  insur- 
ance company  for  the  proceeds  of  the  policy, 
which  had  been  paid  into  court,  and  direct- 
ing him  to  pay  to  the  Missouri  administra-' 
tor  the  fund  represented  by  the  policy, 
amounting  to  about  $3,000,  after  deducting 
the  local  expenses.  Plaintiffs  had  not  been 
parties  to  the  decree  In  Louisiana.  They 
brought  this  suit  against  the  Missouri  ad- 
ministrator, claiming  the  entire  proceeds  of 
the  policy,  on  grounds  which  will  appear. 
The  agreed  statement  of  facts  furthermore 
discloses  that  the  expenses  of  the  last  01- 
ness  of  deceased  and  of  the  administration 
in  Louisiana  were  discharged  by  the  pro- 
ceedings In  Louisiana,  and  ttiat  the  claims 
of  a  number  of  creditors,  Including  some  In 
Missouri,  which  had  been  exhibited  against 
the  estate  in  Louisiana,  were  not  paid  theie. 
Presumably,  they  are  unsatisfied.  The  case 
at  bar  is  founded  upon  a  petition  stating 
the  relationship  of  plaintiffs  to  the  deceased 
as  his  heirs,  the  facts  showing  the  insur- 
ance by  the  policy  In  question,  made  pay- 
able "to  the  executors  or  admlnlstratora^'  of 
the  deceased,  and  claiming  that  the  contract 
is  subject  to  the  law  of  the  state  of  New 
Tork,  according  to  Its  terms,  and  that  by 
said  law  it  is  provided  that  "the  money  or 
other  benefit  charity,  relief  or  aid  to  be  paid, 
provided  or  rendered  by  any  such  corpora- 
tion, association  or  society,  shall  be  exempt 
from  execution,  and  shall  not  be  liable  to 
be  seized,  taken  or  appropriated  by  any  legal 
or  equitable  process  to  pay  any  debt  or  lia- 
bility of  a  member,  or  the  widow  of  a 
deceased  member  of  said  corporation,  desig- 
nated as  the  beneficiary  thereof."  The  pe- 
tition, after  showing  that  the  fund  has  reach- 
ed the  possession  of  the  defendant  aa  ad- 
ministrator of  the  estate  of  deceased,  charges 
that  it  was  so  received  as  trustee  for  tiie 
use  and  benefit  of  the  plaintiffs,  as-  the  real 
beneficiaries,  under  the  terms  of  the  policy 
and  of  the  statute  law  relating  thereto,  and 
that  the  estate  of  the  deceased  has  no  bene- 
ficial Interest  tn  the  fund.  The  petition  then 
charges  that  defendant  has  refused  to  pay 
over  the  fund  to  the  plaintiffs  after  due  de- 
mand, wherefore  the  latter  pray  "that  the 
defendant  may  be  decreed  to  hold  said  fund 
in  trust  for  the  plaintiffs,  and  may  be  order- 
ed, as  administrator  as  aforesaid,  to  pay  the 
same  over  to  plaintiffs,  together  with  the 
costs  of  this  suit"     The  answer  gives  a 
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drcumstantlal  account  of  the  Insurance  and 
of  tbe  proceedings  In  Louisiana,  claims  that 
the  law  of  Missouri  governs  the  construction 
of  the  policy,  and  further  sets  up  tbe  pro- 
Tlsions  of  the  constitution  and  by-laws  of 
the  Insurance  company,  declaring  Its  objects 
to  be  "to  promote  the  well-being  of  all  Its 
members,  and  to  furnish  substantial  aid  to 
their  families  or  assigns  in  the  event  of  a 
member's  death."  The  answer  then  asserts 
that  plaintltTs  were  not  members  of  the  fam- 
ily of  the  deceased,  nor  were  they  bis  as- 
signs, and  that  they  are  not  entitled  to  re- 
ceive any  part  of  the  proceeds  of  the  policy 
under  the  laws  of  New  York,  or  of  the  state 
of  Missouri,  or  under  the  constitution  and 
by-laws  of  the  Insurance  company.  Other 
defenses  are  also  advanced,  but  they  need 
not  be  recited.  The  reply  denies  the  new 
matter  of  tbe  answer,  and  avers  that  plain- 
tiffs possess  such  an  Interest  and  relation  to 
the  deceased  as  warrant  their  recovery  of 
tbe  fund.  The  cause  was  tried  before  Judge 
Ferris,  who  found  In  favor  of  the  defendant 
and  dismissed  the  plaintiffs'  petition.  In  so 
doing  he  made  the  following  memorandum: 
"The  defendant  is  entitled  to  the  proceeds 
of  this  policy,  as  tbe  beneficiary  therein,  un- 
less the  plaintiffs  belong  to  the  class  which 
tbe  statute  protects  as  against  creditors.  I 
think  this  class  should  be  limited  to  the 
family  of  deceased,  and  I  thinlc  the  term 
'family'  excludes  plaintiffs,  who  are  broth- 
ers and  sisters  of  deceased,  living  apart,  and 
no  wise  dependent  upon  him.  Therefore, 
even  If  It  be  conceded  that  the  administra- 
tor could  not  hold  this  fimd  as  against  a 
member  of  the  family,  still  the  plaintiffs 
are  not  the  direct  beneficiaries  of  the  policy; 
and  the  purpose  Intended  to  be  accomplished 
by  either  the  statute  of  Kew  York  or  Mis- 
souri, taken  In  connection  with  the  by-laws 
of  the  company  and  the  provisions  of  the 
policy,  does  not,  under  the  facts  In  this  case, 
extend  to  plaintiffs."  In  due  season  plain- 
tiffs moved  for  a  new  trial  upon  grounds 
assigning  the  points  which  they  now  Insist 
upon.  The  motion  for  new  trial  was  over- 
ruled. After  duly  saving  exceptions  to  the 
fillings  of  tbe  circuit  court,  plaintiffs  brought 
this  appeal.  Any  further  facts  necessary  to 
the  elucidation  of  the  points  discussed  will 
be  mentioned  In  the  course  of  the  opinion. 

1.  The  terms  of  the  insurance  policy  de- 
clare that  it  shall  be  "construed  only  accord- 
ing to  the  laws  of  the  state  of  New  York," 
and  that  the  "place  of  this  contract"  Is  "ex- 
pressly agreed  to  be  the  home  office  of  said 
assoclatloi^  In  the  city  of  New  York."  Nev- 
ertheless the  policy  was  delivered  by  the  in- 
surer In  Missouri,  of  which  state  the  Insured 
at  the  time  was  a  resident.  The  laws  of  this 
state  then  in  force  thereby  entered  Into  and 
became  part  of  the  contract  of  Insurance  be- 
tween the  parties,  so  far  as  concerns  the  in- 
terpretation and  effect  of  the  terms  of  Insur- 
ance to  which  those  laws  applied.  The  mak- 
ing of  the  insurance  contract  here  between 
eo  S.W— 67 


tbe  company  and  a  resident  of  Missouri  Im- 
pressed upon  the  transaction  the  then  exist- 
ing laws  of  this  state  governing  such  trans- 
actions. That  rule  of  law  has  been  most 
positively  laid  down  by  authority  which  Is 
binding  on  this  court.  Daggs  v.  Insurance 
Co.,  136  Mo.  382.  38  S.  W.  85,  35  L.  R.  A. 
227,  58  Am.  St.  Rep.  638;  Cravens  v.  Insur- 
ance Co..  148  Mo.  583,  50  S.  W.  519,  53  L.  R. 
A.  305,  71  Am.  St  Rep.  628;  Horton  v.  Same, 
151  Mo.  604,  52  S.  W.  356.  It  has  been  de- 
clared likewise  in  many  other  cases,  of 
which  we  note  a  few:  Price  v.  Insurance 
Co.  (St.  L.)  48  Mo.  App.  281;  Summers  v. 
Association  (K.  C.)  84  Mo.  App.  605;  Society 
V.  Clements,  140  U.  S.  226,  11  Sup.  Ct  822, 
36  L.  Ed.  497;  Insurance  Co.  v.  Daggs,  172 
U.  S.  567,  19  Sup.  Ct.  281,  43  L.  Ed.  652;  In- 
surance Co.  v.  Cravens,  178  U.  S.  389,  20  Sup. 
Ct.  962,  44  L.  Ed.  1116;  Insurance  Co.  v. 
Russell,  23  C.  C.  A.  43,  77  Fed.  94.  These 
decisions  all  adopt  the  prbiclple  of  a  leading 
opinion  which  expounds  the  law  of  this  sub- 
ject with  a  clearness  and  force  most  char- 
acteristic of  Its  learned  author.  White  v. 
Insurance  Co.,  4  Dill.  177,  Fed.  Cas.  No. 
17,545.  Following  these  precedents,  we  must 
read  the  contract  In  question  as  one  not  to 
be  excluded  from  the  governing  Influence  of 
the  law  of  Missouri  In  those  particulars  to 
which  that  law  applies. 

2.  One  section  of  Missouri  law  (now  sec- 
tion 7908,  Rev.  St.  1899),  however,  is  Invoked 
to  sustain  the  claim  of  plaintiffs  that  the 
fund  In  defendant's  custody  Is  equitably 
charged  with  a  trust  In  their  favor,  and  that 
the  terms  of  the  trust  forbid  the  application 
of  any  part  of  the  fund  to  the  demands  of 
creditors  of  the  deceased.  The  section  Is 
quoted  at  length  In  the  opening  passages  of 
this  opinion.  It  Is  supposed  to  operate  to  ex- 
clude the  demands  of  creditors  from  any 
participation  in  the  fund,  even  where  the  In- 
sured has  stipulated  for  the  payment  thereof 
to  his  "executors  or  administrators,"  as  In 
tbe  case  at  bar.  The  purpose  of  the  section 
Is  to  permit  the  Insured  to  secure  the  Im- 
munity described,  which  partakes  of  the  na- 
ture of  an  exemption  from  liability  for  de- 
fendants. But  the  enactment  was  not  de- 
signed and  should  not  be  Interpreted  so  as  to 
hamper  the  freedom  of  action  of  an  Insured 
who  might  cherish  the  commendable  wish  to 
discharge  his  honest  obligations  before  trans- 
mitting to  others  a  fund  In  which  he  has  an 
interest.  In  none  of  the  laws  which  have 
been  cited  as  applicable  is  there  any  hint  of 
an  Intent  to  prevent  an  Insured  from  having 
his  policy  In  this  company  so  expressed  as  to  ' 
make  his  creditors  his  first  beneficiaries,  and 
to  provide  that,  upon  satisfaction  of  their  de- 
mands and  costs  of  administration,  the  resi- 
due of  the  Insurance  fund  should  pass  to  his 
next  of  kin.  It  is  entirely  proper,  not  to  say 
imperative,  to  consider  the  circumstances 
wherein  originates  such  a  document  as  is 
here  to  be  construed,  In  order  to  give  effect 
to  its  true  intention.    Loos  t.  Insurance  Co., 

Digitized  by  V^. 


1058 


69  SOUTHWESTERN  BEPORTBB. 


(Mo. 


41  Mo.  538;  Grlswold  t.  Sawyer,  125  N.  Y. 
411,  26  N.  E.  464.  In  the  case  at  bar  the  In- 
sured, after  the  deatb  of  his  wife,  expressed 
to  tbe  company  his  wish  to  have  the  policy 
(to  quote  his  very  words)  "made  payable  to 
my  estate."  In  accordance  with  that  wish 
the  company  Issued  the  policy  In  the  form 
already  described,  payable  to  his  "executors 
or  administrators."  It  was  not  made  pay- 
able to  the  party  himself,  as  In  Larrabee  y. 
Palmer,  101  Iowa,  132,  70  N.  W.  100;  but 
the  Insured  himself  wished  It  payable  to  his 
estate.  The  words  of  the  policy,  "executors 
or  administrators,"  the  parties  making  the 
contract  at  the  time  evidently  understood  to 
mean  his  "estate."  The  company  sanctioned 
that  designation  of  beneficiaries.  The  evi- 
dence of  the  manner  in  which  the  form  used 
In  this  policy  came  to  be  adopted  was  admit- 
ted without  objection.  We  think  the  fair  in- 
ference to  be  drawn  from  the  drcumstancea 
point  to  the  conclusion  that  the  insured  in- 
tended to  appoint  his  creditors  as  his  bene- 
ficiaries, and,  after  their  claims  were  satis- 
fled,  his  next  of  kin.  The  company  faith- 
fully performed  its  agreement,  by  paying 
over  the  fund.  It  makes  no  claim  to  the 
fund.  We  discern  no  ground  to  exclude  the 
creditors  of  the  insured  from  such  a  par- 
ticipation in  the  fund  as  the  admlnlstratlou 
law  of  Missouri  permits,  and  which  the  in- 
fured  and  the  company  obviously  intended. 

3.  The  views  above  given  of  the  vital 
question  in  the  case  avert  the  necessity  of 
discussing  any  of  the  minor  points  advanced 
with  much  ability  by  learned  counsel.  The 
conclusion  which  we  have  reached  concern- 
ing the  substantial  merits  of  the  controversy, 
moreover,  relieves  us  of  opening  any  inquiry 
touching  the  appropriateness  of  the  remedy 
Invoked  by  the  plaintiffs. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

BLAND,  P.  J„  and  GOODB,  J^  concur. 


BOLLMAN  BROS.   CO.  r.  PBAKB. 
(Court  of  Appeals  at  St.  Louis,  Mo.     Oct  7, 

1902.) 
LIHITATIONS-RBPLBVIN— BAILED    PROPERTT. 

1.  By  force  of  section  1575,  Rev.  St.  1889, 
the  necessity  of  a  previouB  demand  for  the  re- 
turn of  bailed  property,  before  the  owner  can 
maintain  an  action  of  replevin  to  recover  pos- 
session^ is  abrogated.  Hence  the  statute  of 
limitations  runs  against  the  owner's  right  to 
.sue,  although  he  makes  no  demand,  if  an  act 
is  done  by  the  bailee  inconsistent  with  the  bail- 
ment, as  by  selling  the  property. 

(Syllabus  by  the  Court) 

Appeal  from  St  Louis  circuit  court 
Action  by  BoIIman  Bros.  Co.  against  Hen- 
ry Peake.     Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

IT  1.  Sea  LlmlUtlon  ot  Actions,  toL  IS,  Cent  Dig. 
*  to. 


Davis  &  Williams,  for  appellant  Wm.  C. 
&  J.  C.  Joues,  for  respondent 

GOODE,  J.  A  piano  is  the  proi)erty  In 
controversy  In  this  replevin  case,  which  was 
tried  by  the  circuit  court  on  the  following 
agreed  facts:  "On  January  8,  1894,  plaintiff 
leased  the  piano  in  question  for  an  hidefinite 
term  to  one  Gordon,  at  five  dollars  per 
month,  to  whom  the  same  was  delivered; 
Gordon  paying  the  first  month's  rent  It 
was  agreed  that  Gordon  might  have  the  priv- 
ilege of  purchasing  the  piano  within  three 
months  tor  three  hundred  and  thirty-five  dol- 
lars, less  the  rent  he  had  paid.  The  de- 
fendant saw  shortly  thereafter  a  piano  ad- 
vertised for  sale.  On  January  15,  1894,  he 
called  at  the  designated  address,  and  found 
Gordon.  Gordon  stated  to  Peake  that  be 
(Gordon)  had  gotten  the  piano  for  a  debt  due 
him  in  Ohio,  and  wanted  to  dispose  of  it 
Peake  bought  the  piano  for  one  hundred  and 
fifty  dollars,  paying  the  money.  After  con- 
cluding the  sale,  Peake  suggested  some  dif- 
ficulty about  moving  the  piano,  and  Gordon 
agreed  to  move  and  did  move  the  piano  to 
Peake's  house;  Peake  paying  him  some  two 
dollars  therefor.  Peake,  further,  was  pres- 
ent at  the  moving  of  the  piano  Into  his 
house,  and  gave  directions  whae  it  should 
be  placed.  The  defendant  used  the  piano 
continuously  from  January  15,  1894,  the  date 
of  the  purchase,  to  August  13,  1900,  claim- 
ing title  thereto  openly  to  all  with  whom  he 
came  In  contact  Defendant  was  until  Au- 
gust 13,  1900,  unaware  that  plahitiff  claimed 
the  piano.  He  did  not  come  In  contact  with 
plaintiff,  and  at  no  time  made  claim  of  title 
thereto,  or  in  the  hearing  of  the  plaintiff  or 
any  of  its  employes  or  officers.  The  week 
following  his  purchase  he  gave  a  party,  at 
which  he  exhibited  the  piano  to  his  guests, 
explaining  to  them  the  circumstances  of  its 
purchase.  His  entire  honesty  and  good  faith, 
with  his  ignorance  of  any  other  claim,  is 
conceded.  Gordon  continued  to  pay  rent  for 
the  piano  during  January  and  February  of 
1891,  but  defaulted  in  the  March  rent  There- 
upon plaintiff  called  at  the  place  to-  which 
it  had  delivered  the  piano,  and  found  the 
piano  and  Gordon  gone.  Plaintiff  immediate- 
ly Instituted  active  search  for  the  piano  and 
for  Gordon,  and  from  time  to  time,  at  In- 
tervals, renewed  such  search.  Plaintiff  was 
unable  to  find  Gordon  until  the  summer  of 
1900,  when  it  discovered  him  In  the  Ohio 
penitentiary.  It  then  demanded  of  Gordon 
the  return  of  the  piano.  The  demand  was 
not  complied  with  by  Gordon,  but  with  the 
aid  of  Information  obtained  froA  Gordon, 
plaintiff  renewed  its  search  for  the  piano; 
finally  locating  it  in  the  possession  of  de- 
fendant on  August  13,  1800.  On  August  13, 
1900,  plaintiff  demanded  from  defendant  the 
piano.  Defendant  refused  to  surrender  it 
and  this  suit  was  thereupon  instituted." 

The  action  was  begun  on  the  20th  day  of 
August,   1900,   and  by  comparison  of  this 
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date  with  that  on  which  the  appellant  Peake 
bought  the  piano  from  the  bailee,  Oordon, 
to  wit,  January  IS,  1894,  It  will  be  seen  that 
Peake  waa  In  possession  of  the  Inatmment, 
claiming  in  good  faith  to  own  It,  and  ezer^ 
clslng  all  the  rights  of  ownership  over  it,  for 
more  than  six  years  prior  to  the  time  the 
action  was  brought  The  five-year  statute 
of  limitations  was  pleaded  as  a  defense,  and 
is  conceded  to  be  a  complete  defense  unless 
the  plaintUTa  cause  of  action  did  not  accrue 
until  it  demanded  possession  of  the  piano, 
to  wit  the  20th  day  of  August  IMO.  In 
other  words,  the  respondent  says,  before  an 
action  of  replevin  for  personal  property  can 
be  maintained  by  the  owner  against  a  party 
in  possession,  claiming  to  own  it  and  who 
obtained  it  Innocently,  a  demand  for  posses- 
sion must  be  made;  and  it  may  be  admitted 
that  the  common-law  rule  is  that  way  in 
many  Instances.  It  is  not  the  law  tliat  the 
accrual  of  a  cause  of  action  dependent  on  a 
demand,  which  Is  designed  principally  to  af- 
ford debtors  and  occupants  protection  against 
needless  actions,  can  be  postponed  indefl- 
nitely  by  the  failure  of  a  claimant  to  make 
demand;  and  In  some  circumstances  a  de- 
mand seems  to  be  treated  as  a  step  neces- 
sary to  the  enforcement  rather  than  to  the 
accrual,  of  the  cause  of  action.  Landis  v. 
Saxton,  105  Mo.  486,  16  S.  W.  812,  24  Am. 
St  Rep.  408.  But. whether,  under  the  facts 
before  us,  the  right  of  the  plaintiff  to  sue 
would  have  been  suspended  at  common  law 
until  a  demand  of  the  defendant  for  the  re- 
turn of  the  piano  was  made,  or  whether  the 
tacts  show  the  appellant's  acquisition  of  the 
piano  from  Gordon  was  tortious,  so  as  to 
preclude  the  necessity  of  a  preliminary  re- 
quest for  Its  return  as  a  condition  precedent 
to  maintaining  the  action,  we  will  not  In- 
quire, because  we  think  the  case  is  con- 
trolled by  the  following  statute:  "It  shall 
not  hereafter  be  available  to  a  party  as  an 
objection  that  no  demand  for  the  subject- 
.matter  of  a  suit  was  made  prior  to  its  in- 
stitution, unless  it  is  expressly  set  up  by 
way  of  defense  in  the  answer  or  replication, 
and  is  also  accompanied  with  a  tender  of 
the  amount  that  is  due;  in  which  case,  if 
the  plaintiff  will  further  prosecute  his  suit 
and  shall  not  recover  a  greater  sum  than  is 
tendered,  he  shall  pay  all  costs.  This  pro- 
vision shall  be  applicable  as  well  to  actions 
for  property  as  for  money;  when  property 
is  tendered  the  damages  for  Its  detention, 
if  any,  shall  also  be  tendered."  Rev.  St 
1890,  {  1Q75.  The  purpose  of  that  statute 
was  to  do  away  with  the  common-law  r^ 
.quirement  of  a  demand  for  the  possession  of 
property  by  an  owner,  or  for  the  payment 
of  money  by  a  creditor  to  entitle  such  an 
owner  or  creditor  to  sue.  When  no  other 
defense  is  relied  on  than  the  lack  of  a  de- 
mand, it  is  plain  that  the  only  injustice 
which  is  done  the  defendant  by  permitting 
him  to  be  sued  without  a  previous  demand 
is  that  be  may  be  cast  into  costs  which  he 


would  have  avoided  by  surrendering  the 
property  or  paying  the  money  if  a  demand 
had  been  made,— in  other  words,  if  he  had 
been  apprised  of  the  claim.  The  foregoing 
statute  partly  obviates  that  Injustice,  with- 
out defeating  the  plalntlfTs  right  to  recover 
his  money  or  property,  and  abrogates  the 
necessity  of  a  prior  demand.  It  has  seem- 
ingly been  construed  not  to  apply  to  actions 
of  trover.  Xanson  v.  Jacobs,  93  Mo.  331, 
6  S.  W.  246,  8  Am.  St  Rep.  631.  But  it 
does  apply  to  an  action  of  replevin,  which 
this  la.  Cole  y.  Railway  Co.,  21  Mo.  AppL 
443.  In  Moore  v.  Simms,  47  Mo.  App.  182,. 
which  was  a  case  not  materially  different 
from  the  one  at  bar.  It  was  adjudged  that  a 
plalntifF  might  maintain  an  action  for  the 
possession  of  his  property  against  one  to 
whom  his  bailee  had  unlawfully  sold  It  with- 
out a  previous  demand,  because  the  sale  to 
and  purchase  by  the  defendant  amounted  to 
a  conversion,  however  innocent  the  defend- 
ant may  have  been  of  a  wrongful  motive^ 
In  that  case  the  above  statute  was  not  no- 
ticed, and  the  court  held,  without  regard  to 
it  that  the  action  would  lie 

It  follows  from  the  foregoing  considera- 
tions tliat  the  respondent's  cause  of  actlcMi. 
accrued  when  Gordon  sold  the  piano  to^ 
Peake,  and  not  when  a  demand  was-  made- 
on  the  latter  for  it  and,  as  more  than  five- 
years  had  elapsed  from  the  time  the  oaus» 
of  action  accrued  until  it  was  instituted,  re- 
spondent's claim  was  barred.  The  Judgment 
is  therefore  reversed. 

BLAND,  P.  J^  concurs.  BARCLAT,  J^ 
not  sitting. 


McDonald  v.  mat. 

(Court  of  Appeals  at  St  Louis,  Mo.    Oct.  T, 
1902.) 

LANDLORD  AND  TENANT— SURRENDER  OV 
PREMISES— UABILITT  OF  SUBTENANT. 

1.  There  is  an  aucieut  rule  that  a  lessor, 
who  has  accepted  a  sarrender  of  the  leasehola 
from  the  lessee,  cannot  thereafter  recover  rent 
from  a  sabteuant,  beranse  neither  privitj  of 
contract  nor  estate  e.\ists  between  the  orig- 
inal lessor  and  the  iinderlessee. 

2.  None  of  the  Missouri  statutes  concerning 
landlord  and  tenant  has  altered  this  rule. 

3.  But,  if  the  underlessee  attorns  to  the  orig- 
inal lessor  after  the  surrender  by  the  mesne 
tenant,  the  underlessee  is  thereafter  liable  to 
the  landlord  fw  rent  for  the  full  term  of  the 
sublease. 

(Syllabus  by  the  Court) 

Appeal  from  St  Louis  circuit  court;  W. 
B.  Douglass,  Judge. 

Action  by  Jesse  A.  McDonald  against  M. 
M.  May.  Judgment  for  plaintiff.  Defend- 
ant appeals.    AtHrmed. 

A  corporation  known  as  the  Empire  Build- 
ing Company  let  certain  premises  in  the 
city  of  St  Louis  to  auothw  corporation,  the 
Sanford  Building  Company,  for  90  years  on 
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the  1st  day  of  January,  1895.  The  Sanford 
Building  Company  sublet  the  premises  to 
appellant,  May,  for  18  months  from  the  1st 
day  of  June,  1899,  and  it  Is  admitted  May 
occupied  them  and  paid  rent  until  Decem- 
ber, 1899;  the  rent  after  September  of  that 
year  being  paid  to  respondent,  McDonald, 
or  bis  agent.  About  the  middle  of  Novem- 
ber, 1899,  May  sold  his  business  and  fix- 
tures to  Weatherby  &  Zeltner,  and  notified 
McDonald's  agent,  Stevenson,  that  Weath- 
erby &  Zeltner  had  taken  possession  of  the 
premises.  Stevenson  made  no  objection. 
That  firm  paid  the  December  rent  by  check 
dravrn  In  favor  of  May,  but  delivered  to 
Stevenson,  and  indorsed  by  him  in  May's 
name  without  previous  authority,  although 
he  claims  he  afterwards  told  May  about  it, 
who  denies  that  he  did.  Weatherby  &  Zelt- 
ner moved  out  in  January,  1900.  No  rent 
was  paid  afterwards  except  by  certain  oth- 
er tenants,  who  occupied  the  premises  a 
short  time,  and  this  action  was  instituted  to 
collect  the  rent  from  May  for  the  portion 
of  bis  term'  under  the  lease  made  to  him 
by  the  Sanford  Building  Company  for  which 
DO  rent  has  been  paid.  There  is  an  acute 
conflict  of  testimony  as  to  whether  May 
surrendered  the  premises  to  McDonald 
when  be  sold  to  Weatherby  &  Zeltner,  and 
McDonald,  through  his  agent,  Stevenson, 
accepted  the  surreuder  and  recognized  that 
firm  as  McDonald's  tenants,  or  whether  they 
occupied  as  May's  tenants.  Stevenson  rent- 
ed the  premises  afterwards  to  two  other 
tenants,  and  collected  some  rent  directly 
from  them,  for  which  May  was  given  credit 
on  account.  May  claims  that  McDonald 
took  the  keys  when  Weatherby  &  Zeltner 
went  in,  and  always  kept  them,  and  bunt- 
ed tenants  thereafter.  But  Stevenson 
claims  that  May  merely  left  the  keys  with 
him  for  convenience,  and  that  he  was  try- 
ing to  get  new  tenants  for  May,  and  for  the 
latter's  benefit.  The  circuit  court  found 
against  the  appellant  on  the  Issue  of  fact 
as  to  whether  there  was  a  surrender  of  the 
premises  to  McDonald,  and  tbat  finding  set- 
tles the  matter. 

McDonald's  Interest  in  the  premises  came 
about  in  this  way:  The  original  owner  and 
lessor,  the  Empire  Building  Company,  con- 
veyed the  premises  by  warranty  deed,  ac- 
knowledged ou  the  5th  day  of  September, 
1899,  to  the  Howard  Realty  Company,  and 
on  the  same  day  the  last-named  company 
conveyed  them  by  deed  of  trust  to  McDon- 
ald, as  trustee.  On  the  same  day,  too,  a 
contract  was  made  between  the  first  lessee, 
the  Sanford  Building  Company,  and  its 
lessor,  the  Empire  Building  Company,  which 
witnessed,  omong  other  things,  the  follow- 
ing: "That,  In  consideration  of  one  dollar 
to  the  snid  Empire  Building  Company  paid 
by  the  Sanford  Building  Company,  the  re- 
ceipt whereof  is  hereby  acknowledged,  the 
said  Empire  Building  Company  does  here- 
by release  and  discbarge  the  said  Snnford 


Building  Company  from  any  and  all  obliga- 
tions to  continue  and  carry  out  a  certain 
lease  made  by  the  said  Empire  Building 
Company,  lessor,  to  said  Sanford  Building 
Company,  lessee,  of  date  December  26. 
1894,  by  which  lease  said  Empire  Building 
Company  did  lease  to  the  said  Sanford 
Building  Company  for  a  term  of  ninety-nine 
years  the  following  described  property: 
•  •  •  The  said  Sanford  Building  Compa- 
ny, in  consideration  of  the  fact  tliat  It  has 
been  unable  to  pay  the  rents  and  taxes  on 
the  said  property  in  said  lease  stipulated, 
and  is  now  in  arrears  for  the  rent  from 
January  1,  1899,  desirous  of  escaping  any 
further  liability  under  said  lease,  does  here- 
by release  and  discbarge  the  said  Empire 
Building  Company  from  any  and  all  obliga- 
tions to  carry  out  the  terms  of  said  lease, 
and  the  said  lease  is  herehiy  canceled  by 
mutual  consent  of  the  lessor  and  lessee,  and 
full  and  complete  possession  of  all  said  proiH 
erty  Is  hereby  given  to  the  lessor." 

The  first  (A)  of  the  following  declarations 
was  given  at  respondent's  request  the  next 
three  were  asked  by  appellant  and  refused, 
and  the  fourth  was  given.  Tbey  will  show 
the  theory  on  which  the  case  was  decided. 

"(A)  The  court  declares  the  law  to  be 
that  by  the  contract  between  the  Sanford 
Building  Company  and  the  Empire  Building 
Company  the  latter  succeeded  to  all  the  for- 
mer's rights  nnder  its  sublease  to  defend- 
ant" 

"(1)  The  court  declares  the  law  to  be  tbat 
If  the  coiu^  believes  that  the  Sanford  Build- 
ing Company  held  the  propwty  In  question 
as  lessee  under  a  lease  from  the  Empire 
Building  Company,  and  that  while  holding 
the  property  in  question  under  such  lease 
the  Sanford  Building  Company  rented  the 
premises  for  the  rent  of  which  this  suit  la 
brought  to  defendant  and  if  the  court  fur- 
ther believes  that  by  an  instrument  in  writ- 
ing the  contract  or  lease  between  the  Em- 
pire Building  Company  and  the  Sanford 
Building  Company  was  canceled,  and  tbat 
there  was  no  assignment  by  said  Sanford 
Building  Company  to  the  Empire  Building 
Company,  or  the  plaintiff  in  this  case,  of  its 
contract  with  defendant  then  there  was  no 
privity  of  contract  between  the  defendant 
and  the  plaintiff,  and  that  defendant  la  not 
liable  to  the  plaintiff  as  lessee  under  the 
terms  of  said  lease,  and  the  court  will  find 
for  defendant.  (2)  The  court  declares  the 
law  to  be  that  the  cancellation  of  the  con- 
tract of  lease  between  the  Empire  Building 
Company  and  the  Sanford  Building  Compa- 
ny as  a  necessary  consequence  canceled  the 
lease  from  the  Sanford  Building  Company 
to  the  defendant  (3)  If  the  court  believes 
from  the  evidence  that  defendant  May,  on 
or  before  the  1st  day  of  December,  1899, 
turned  over  the  possession  of  the  premises 
involved  to  another  party,  who  occnpted 
them  with  the  knowledge  and  consent  of 
the  Howard  Realty  Companjjr^and  plaintiff. 
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and  that  plaintiff  accepted  rent  from  said 
other  party  for  the  month  of  December, 
1899,  then  the  court  will  find  that  by  snch 
acta  the  term  of  defendant  was  snrrender- 
ed,  and  defendant  was  no  longer  bound  as 
tenant  of  the  premises,  and  the  court  will 
find  for  defendant." 

"(4)  If  the  court  believes  from  the  evi- 
dence that  defendant,  or  the  party  to  whom 
he  turned  over  possession  of  the  premises, 
surrendered  the  key  to  said  premises  to 
plalntUf,  or  his  representative,  and  that  such 
surrender  was  accepted,  and  said  plaintiff 
or  his  representative  rented,  or  attempted 
to  rent,  said  premises  to  other  parties,  then 
the  court  will  find  that  such  surrender  and 
acceptance  terminated  defendant's  tenancy, 
and  will  find  for  defendant." 

Henry  M.  Post,  for  appellant  Clinton  L. 
Caldwell,  for  respondent. 

600DE,  J.  (after  stating;  the  facts).  It  is 
to  be  noted  that  the  petition  declared  on  tbe 
lease  made  by  the  Sanford  Building  Com- 
pany to  the  appellant,  charging  that  by 
mesne  conveyances  respondent  succeeded  to 
all  the  rights  of  that  company  under  said 
lease,  la  entitled  to  all  the  rent  accrued  and 
accruing  therefrom  from  the  1st  day  of  De- 
cember, 1899,  and  that  defendant  attorned  to 
him  and  paid  rent  to  blm  as  trustee  under 
said  lease.  The  suit  Is  therefore  directly  on 
the  lease,  and  not  for  use  and  occupation,  or 
for  any  implied  letting  from  month  to 
month  by  the  respondent  to  the  appellant 
after  respondent  acquired  the  title.  Both 
parties  agree  that  the  contract  made  by  the 
Empire  Building  Company  and  the  Sanford 
Building  Company,  the  original  lessor  and 
lessee,  was  a  surrender  of  the  99-year  term 
held  by  the  Sanford  Company  to  the  rever- 
sioner and  then  owner  of  the  fee;  and  we 
think  that  construction  of  the  Instrument  Is 
sound.  It  was  a  surrender  by  the  mutual 
written  agreement  of  the  parties,  since  It 
was  a  voluntary  yielding  up  of  the  lessee's 
leasehold  Interest.  But  what  relationship 
was  thereby  established  between  May,  as 
sublessee,  and  the  Empire  Building  Compa- 
ny, which  would  entitle  the  latter  or  Its  gran- 
tee to  sue  May  for  rent  after  he  quit  the 
premises?  Not  privity  of  contract;  for  there 
was  no  contract  between  them.  Was  such 
privity  of  estate  created  as  gave  the  Empire 
Company,  and  the  respondent,  as  succeed- 
ing to  its  rights,  a  claim  against  May,  as 
subtenant,  for  rent  for  the  entire  term, 
whether  he  occupied  the  premises  or  not? 
This  question  is  to  be  considered  in  the 
light  both  of  the  common  law  and  of  our 
statutes  relating  to  the  collection  of  rent  by 
an  owner  of  land  or  his  assigns  from  sub- 
tenants. 

As  a  covenant  to  pay  rent  runs  with  the 
land,  an  assignment  of  the  reversion  has 
carried  the  right  to  the  assignee  to  sue  for 
it  since  the  enactment  of  St.  32  Hen.  VIII,  c. 


84,  which  statute  may  be  treated  as  part 
of  the  common  law.  But  this  means  an 
assignment  of  the  reversion  to  which  the 
rent  is  incident;  and.  In  the  case  of  a  sub- 
lease, rent  Is  incident  to  the  reversion  ex- 
pectant on  the  termination  of  said  sublease, 
which  reversion  is  held  by  the  first  lessee, 
and,  If  assigned,  the  aforesaid  statute  will 
take  effect  on  the  assignment,  and  carry 
the  covenant  to  pay  rent  to  the  assignee.  It 
Is  to  be  borne  in  mind  in  this  connection 
that  an.  owner  of  premises,  who  has  let  them 
with  permission  to  sublet,  has  at  common 
law  no  right  of  action  against  the  sublessee 
on  a  covenant  contained  In  the  sublease,  as 
there  is  privity  neither  of  estate  nor  of  con- 
tract between  the  sublessee  and  the  owner. 
St  Joseph  &  St  L.  Ry.  Co.  v.  St  Louis,  I. 
M.  &  S.  Ry.  Co.,  135  Mo.  173,  36  S.  W.  602, 
33  L.  R.  A.  607.  Now,  applying  the  two 
foregoing  rules  to  the  present  case,  it  is 
plain  that  the  Empire  Building  Company 
could  not  have  sued  May  on  his  covenant  to 
pay  rent  merely  because  it  owned  the  prem- 
ises, since  any  rent  he  owed  pertained  to  the 
reversion  expectant  on  his  lease,  which  was 
vested  in  the  Sanford  Building  Company,  and 
that  company  alone  had  the  right  to  sue 
him.  It  Is  also  plain  that  the  Empire  Build- 
ing Company  never  acquired  the  right  to 
sue  him  on  his  covenant  unless  there  was 
an  assignment  of  his  term  to  said  Empire 
Company  by  the  Sanford  Company,  or  some- 
thing equivalent  thereto;  for  he  never  at- 
torned to  the  Elmplre  Company. 

The  first  question,  then,  is:  Did  the  sur- 
render by  the  Sanford  Building  Company  of 
the  main  term  constitute  such  an  assign- 
ment of  the  underterm  to  the  Empire  Build- 
ing Company  as  gave  the  latter  a  right  of 
action  on  covenants  contained  In  the  sub- 
lease? This  question  Is  answered  by  all 
cases  of  which  we  have  any  knowledge  In 
the  negative.  The  surrender  of  the  main 
term  of  a  leasehold  estate  totally  extinguish- 
es It,  and  with  It  any  subterms,  or,  rather, 
would  extinguish  any  subterm  as  a  neces- 
sary result  of  the  extinction  of  the  main 
term,  but  for  another  rule  of  law  which  has 
been  raised  for  the  protection  of  underten- 
ants, to  -wit,  that  their  rights  will  not  be 
destroyed  or  Impaired  by  a  surrender  of  the 
main  lease,  and  yet  the  surrenderee  may  not 
sue  the  undertenant  for  rent  or  on  any  other 
covenant  This  rule  Is  both  ancient  and 
technical,  but  has  been  laid  down  by  all  text 
writers  and  followed  in  all  old  Judgments  on 
the  subject.  Smith,  Landl.  &  T.,  232;  Tay- 
lor. Landl.  &  T.  (4th  Ed.)  §  607,  note;  Wood- 
faU,  Landl.  &  T.  (13th  Ed.)  807;  18  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  296;  Webb  v.  Rur- 
sell,  3  Term  R.  403;  Krlder  v.  Ramsay,  79 
N.  G.  .354.  Both  Judges  and  commentators 
have  deplored  its  hardship  as  to  landlords, 
because  it  sometimes  operates  to  cut  them 
out  of  their  rent  while  permitting  a  sub 
tenant  to  retain  the  premises,  and  It  has 
been  corrected  by  statute  in   England.    T 


1062 


eO  SOUTHWESTERN  EKPOETEB. 


(Mo. 


M'ebb  T.  RusBell,  supra.  It  was  stated  as  fol- 
lows: "It  appears  that  the  person  entitled 
to  the  reyersion  of  the  99-year  term,  ex- 
pectant on  the  determination  of  the  11-year 
term  created  by  the  lease,  afterwards  ac- 
quired in  her  own  person  the  absolute  in- 
heritance of  the  land,  In  consequence  of 
which  the  reversion  attendant  on  the  lease 
granted  to  the  tenant  no  longer  existed.  An- 
other estate,  totally  different,  arose  by  the 
-extinguishment  of  the  intervening  estate. 
'Many  cases  were  cited  on  this  subject;  one 
•of  which  (Moore,  04)  is  very  applicable. 
There  a  person  made  a  lease  for  100  years, 
and  the  lessee  made  an  underlease  for  20 
years,  rendering  rent,  with  a  clause  of  re-' 
entry.  Afterwards  the  original  lessor  grant- 
ed the  reversion  in  fee,  and  the  grantee  pur- 
chased the  reversion  of  the  term,  and  it  was 
held  that  the  grantee  should  not  have  either 
the  rent  or  the  power  of  re-entry;  for  the 
reversion  of  the  term,  to  which  they  were 
Incident,  was  extinguished  In  the  reversion 
In  fee.  And  though  this  case  was  only  de- 
termined at  the  assizes,  yet  It  was  after- 
-nards  recognized  in  the  court.  •  •  • 
Considering,  then,  that  these  are  covenants 
entered  into  with  a  stranger,  that  do  not  run 
with  the  land;  considering,  also,  that  the 
rent  is  incident  to  the  reversion  out  of  which 
the  term  is  carved,  and  that  that  reversion  is 
gone,— it  seems  to  me,  with  all  the  inclina- 
tion which  we  have  to  support  the  action 
(and  we  have  hitherto  delayed  giving  judg- 
ment In  the  hopes  of  being  able  to  find  some 
ground  on  which  the  plalntHTs  demand 
might  be  sustained),  that  It  cannot  be  sup- 
ported. The  defense  which  Is  made  is  of  a 
most  unrighteous  and  unconscientious  nat- 
ure; but,  unfortunately  for  the  plaintiff,  the 
mode  which  she  has  taken  to  enforce  her 
demand  cannot  be  supported,  and  conse- 
quently there  must  be  Judgment  for  the  de- 
fendant." Webb  v.  Russell  considered  the 
effect  of  St  32  Hen.  VIII,  c.  34,  It  being 
pressed  on  the  court  in  that  case  that  said 
statute  bad  changed  the  rule  of  the  common 
law,  and  that  by  virtue  of  it  plaintiff  was 
entitled  to  recover  his  rent;  but  it  was  ruled 
otherwise,  because  the  surrender  of  a  re- 
version cannot  be  considered  as  an  assign- 
ment of  any  leasehold  granted  thereunder, 
and  said  statute  only  operates  for  the  bene- 
fit of  assignees. 

We  will  now  consider  such  statutes  of  this 
state  as  seem  to  be  germane  to  the  question, 
to  wit,  sections  4126-4128,  Rev.  St  1899. 
The  first  of  said  sections  Is  as  follows:  "If 
the  owner  or  holder  alien  or  assign  his  estate 
or  term,  or  the  rent  thereafter  to  fall  due 
thereon,  his  alienee  or  assignee  may  recover 
such  rent."  The  next  section  is,  in  respect 
to  rent,  iike  St  32  Hen.  YIII,  supra,  which 
was  enacted  to  make  those  covenants  that 
run  with  the  land  run  with  the  reversion  also, 
and  the  construction  given  to  the  English 
statute  is  the  only  one  which  can  properly  be 
given  to  ours.     Hence,  whether  that  section 


makes  respondent's  standing  good  depends 
on  whether  he  is  assignee  by  mesne  convey- 
ances of  the  subterm,  which  depends,  in  turn, 
on  whether  May's  t^'m  was  assigned  by  the 
Sanf.ird  Building  Cktmpany  to  the  Etaipire 
Building  Company,  and  we  have  Just  ruled 
that  it  was  not  Sections  4127  and  4128  are 
of  no  benefit  to  the  respondent;  for  the  ef- 
fect of  those  statutes  was  carefully  consld- 
wed  by  the  supreme  court  of  this  state  in  an 
important  case  and  the  conclusion  reached 
that  they  increased  the  original  lessor's  rights 
against  undertenants  only  in  respect  to  reme- 
dies for  the  recovery  of  rent  provided  by  the 
statute,  to  wit  a  lioi  on  the  crops  and  the 
privilege  of  attachment,  and  not  in  respect  to 
common-law  remedies.  St  Joseph  &  St  L. 
Ry.  Co.  V.  St  Louis,  I.  M.  &  S.  R.  Co.,  133 
Mo.  173,  36  S.  W.  602,  33  I*  R.  A.  607.  See. 
also,  Garr^utte  T,  White,  92  Mo.  237,  4  S. 
W.  681. 

Respondent's  cause  is  not  aided  by  eitlier 
of  the  foregoing  statutes.  As  has  been  stat- 
ed, the  lessor  could  not  sue  a  subtenant  at 
common  law  on  a  covenant  for  lack  of  privi- 
ty of  either  contract  or  estate;  and  it  was 
held  in  the  foregoing  cases  that  that  rule  is 
stiU  in  force,  notwithstanding  the  above 
statute,  as  to  all  common-iaw  actions.  It  fol- 
lows, then,  that  the  Empire  Bulidiug  Compa- 
ny, the  original  lessor,  had  no  right  to  collect 
rent  from  May  which  would  have  passed  by 
the  conveyances  introduced  in  evidence  to  the 
respondent,  unless  it  got  that  right  by  the 
aforesaid  contract  of  surrender;  and  both  the 
lower  court  and  respondent's  counsel  took 
that  view.  The  lower  court  declared  that  by 
said  surrender  the  Empire  Company  succeed- 
ed to  all  the  Sanford  Company's  rights  under 
the  sublease  to  May;  in  other  words,  that 
the  surrender  of  the  main  term  was  tanta- 
moimt  to  an  assignment  of  the  subterm.  But 
how  could  it  be?  How  could  a  surrender  of 
the  90-year  term  assign  the  18-month  term? 
No  assignment  occurred  by  virtue  of  the  sur- 
render, as  was  distinctly  ruled  In  Webb  v. 
Russell,  supra.  It  follows  that  the  circuit 
court  erred  in  giving  the  declaration  of  law 
requested  by  the  respondent 

Did  it  err  In  refusing  the  first  and  second 
declarations  requested  by  the  appellant?  Un- 
der the  precedents,  supra,  we  might  have  to 
answer  this  question  in  the  affirmative,  but 
for  one  fact  which  appears  in  this  case  and 
in  none  of  said  precedents,  to  wit  that  May 
attorned  to  McDonald  by  paying  him  rent 
after  the  surrender  by  the  Sanford  Building 
Company,  thus  establishing  the  rdation  of 
landlord  and  tenant  between  the  two,  even 
according  to  the  oldest  .rule.  Now  It  is  set- 
tled law  that  an  undertenant's  rights  are  In 
no  wise  impaired  by  a  surrender  (Eten  v. 
Luyster,  60  N.  Y.  252;  Gaskill  v.  Trainer.  3 
Cal.  335;  Adams  v.  Goddard,  48  Me.  212). 
and  perhaps  equally  settled  by  ancient  cases 
that  he  may  defy  the  reversioner  and  keep 
the  premises  without  paying  any  rent.  If  he 
chooses  to  take  that  course,  aa>was  done  In 
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"Wetb  T.  Russell.  It  ta  a  very  doubtful  prop- 
osition whether  McDonald  would  have  bad 
any  recourse  against  May  If  the  latter  had 
never  attorned  to  him;  but,  haying  attorned 
by  paying  him  rent,  we  think  he  elected  not 
only  to  retain  his  leasehold,  but  to  recognize 
McDonald  as  landlord  and  entitled  to  the 
benefit  of  any  covenant  In  the  sublease  which 
runs  with  the  land  or  reversion,  as  does  a 
covenant  to  pay  rent.  May  thereby  waived 
his  privilege  (conceding  that  one  existed  in 
his  favor)  to  bold  the  term  rent  free.  This 
point  arose  for  declsl#n  tn  a  modem  case, 
where  there  had  been  no  actual  attornment 
by  the  subtenant  to  the  sorrenderee,  and  It 
was  ruled  that.  Inasmuch  as  the  surrender  in  , 
no  way  impaired  the  subtenant's  right  to  use 
and  enjoy  the  premises  for  the  full  term  tliey 
had  been  let  to  him,  an  attornment  by  him 
to  the  original  lessor  on  the  terms  of  the  sub- 
lease, after  the  surrender  by  the  mesne  ten- 
ant, would  be  presumed  In  order  to  enable 
the  owner  to  get  his  rent,  thus  repudiating 
the  old  doctrine  that  the  imdertenant  may 
keep  possession  without  rendering  rent.  Hes- 
sel  V.  Johnson,  129  Pa.  173,  18  Ati.  754.  5 
Ii.  R.  A.  851,  16  Am.  St  Rep.  710.  We  are 
not  driven  to  a  legal  fiction  In  the  present 
case  to  evade  an  unjust  doctrine,  which  a 
court  might  well  hesitate  to  accept  at  this 
day,  when  the  reasons  for  Its  existence  have 
vanished  with  the  feudal  polity  to  which  It 
may  have  appropriately  pertained,  as  by  feu- 
dal law  a  lord  could  not  transfer  his  seigniory 
without  his  vassal's  consent,  which  was  glr- 
en  by  an  attornment  to  the  new  lord. 

The  contention  of  May's  coimsel  Is  that  his 
-dlenfs  attornment  to  McDonald  created  a 
tenancy  at  will  between  them.  Instead  of  con- 
tinuing the  full  term  under  the  lease.  But, 
as  stated,  a  subtenant's  right  to  hold  for  bis 
term  Is  unimpaired  by  a  surrender  of  the 
main  term,  and  as  to  him  the  leasehold  is  not 
extinguished.  May  was  entitled  to  bold  for 
his  full  term,  and  having  paid  the  rent  stipu- 
lated for  In  his  lease  without  making  a  new 
arrangement,  can  only  logically  be  held  to 
have  elected  to  do  so;  for  a  tenancy  cannot 
be  at  the  will  of  one  party  and  for  a  certain 
term  as  to  the  other.  As  there  was  no  new 
contract,  the  relationship  of  landlord  and  ten- 
ant was  established  by  the  attornment  ac- 
cording to  the  terms  of  the  lease,  because  the 
estate  May  was  entitied  to  hold  against  Mc- 
Donald was  for  the  whole  period  embraced  In 
the  lease,  and  his  obligation  to  pay  rent  was 
as  comprehensive  as  bis  right  to  hold  the 
premises.  This  view  Is  consonant  to  the  ef- 
fect of  an  attornment,  which  does  not  raise 
a  tenancy  at  will  between  the  new  landlord 
and  the  attorning  tenant,  but  substitutes  the 
new  landlord.  Instead  of  the  old  one,  as  the 
party  entitled  to  the  rents  and  other  bene- 
fits accruing  imder  the  original  lease.  Llnd- 
ley  V.  Dakln,  13  Ind.  388;  Austin  v.  Aheame, 
«1  N.  Y.  6;  Pierce  v,  Rollins  (K.  0.)  60  Mo. 
App.  49T.  The  rule  Invoked  by  the  appel- 
iant  In  this  case  is,  as  Chancellor  Kent  said. 


a  pernicious  one,  against  Jnatice  and  common 
right,  and  has  been  denounced  by  all  the  au- 
thorities U-eating  of  It  We  think  It  ought  to 
be  pushed  no  farther  than  the  exact  limit 
fixed  by  tbe  adjudicated  cases,  and  no  case 
lias  been  cited  holding  that  when  an  under- 
tenant attorns  to  the  original  lessor  after  a 
surrender  by  tbe  mesne  lessee,  he  Is  entitied 
to  quit  ptiying  rent  when  he  pleases.  If  he 
begins  to  pay,  it  would  seem  but  reasonable 
that  he  should  pay  for  his  full  term.  It  fol- 
lows that  appellant's  second  and  third  decla- 
rations of  law  were  properly  refused. 

The  third  refused  declaration  was  errone- 
ous, because  mere  acceptance  of  rent  by  a 
landlord  from  a  person  to  whom  his  tenant 
had  turned  over  the  premises  or  assigned  his 
interest  wlU  not  exonerate  the  tenant  from 
liability  for  subsequentiy  accruing  rent 
W^hetstone  v.  McCartney,  82  Mo.  App.  430. 

The  fourth  declaration  of  law,  given  at  ap- 
pellant's request  was  a  correct  enunciation 
of  the  rule  on  that  subject 

As  the  error  committed  in  giving  the  decla- 
ration of  law  In  respondent's  favor  was  harm- 
less, in  view  of  the  admitted  attornment  of 
the  appellant  after  the  surrender,  and  as  no 
other  erroneous  ruling  was  made,  tbe  Judg- 
ment Is  affirmed. 

BLAND,  P.  J.,  and  BARCLAY,  J.,  concnr. 


STATB  ex  rel.  PARSONS  v.  WINKLBMAM 

et  al. 

(Court  of  Appeals  at  St.  Louis,  Ma    Oct  7, 

1902.) 

LBVBE  COUPANT— LEVY  OF  TAX— REPAIRS. 

1.  The  Egyptian  Levee  Company  was  em- 
powered by  the  legislature  to  levy  a  tax  not  to 
exceed  25  cents  on  each  $100  valuation  a  year 
on  the  lands  in  a  certain  district,  to  construct 
and  repair  earthworks  to  protect  said  lands 
from  inundation.  Respondent's  assignor  did  re- 
pair work  in  the  year  1885  for  which  he  was 
never  paid,  and  the  claim  was  put  in  Judgment 
Afterwards  this  action  was  begun  In  1898  to 
compel  the  directors  of  the  levee  company  to 
levy  a  special  tax  to  pay  tbe  judgment.  Lev- 
ies to  the  foil  amount  of  25  cents  on  each  $100 
worth  of  land  bad  been  made  in  the  year  1885, 
when  the  work  was  done,  and  also  in  1898, 
when  this  action  was  instituted.  Beld,  tliat 
the  respondents  could  not  be  compelled  to  maica 
the  special  levy  prayed  for,  because  leas  than 
25  cents  on  the  $100  had  been  levied  In  the 
intermediate  years. 

2.  The  meaning  of  the  statutes  bearing  on 
the  subject  is  that  work  shall  not  be  ordered 
in  any  year  in  excess  of  the  taxes  authorized 
to  be  collected  for  that  year.  Contractors  are 
Iwund  to  take  notice  of  the  restriction  thus 
imposed,  and  cannot  recover  for  work  ordered 
in  disregard  of  it. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Clark  comity; 
Edwin  R.  McKee,  Judge. 

Application  by  the  state,  on  relation  of  one 
Parsons,  for  writ  of  mandamus  against  John 
Wlnkleman  and  others.  Judgment  for  de- 
fendants, and  relator  appeals.    Affirmed. 
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T.  Ii.  &  S.  J.  Montgomery,  for  appellant 
Berkheimer  &  Dawson,  for  respondents. 

GOODS,  J.  By  an  act  passed  February 
27,  1855,  the  Egyptian  Levee  Company  was 
incorporated  for  the  purpose  of  reclaiming 
and  protecting  from  overflow  about  11,000 
acres  of  land  in  Clark  county,  lying  between 
the  Des  Moines  and  Fox  rivers  and  near  the 
Mississippi.  Sess.  Acts  1855,  p.  73;  Loc. 
Laws  &  Priv.  Acts  1855,  p.  281.  Said  com- 
pany was  authorized  to  exercise  the  power  of 
eminent  domain,  and  to  make  and  repair 
levees,  ditches,  and  embankments  to  prevent 
the  inundation  of  lands  within  the  levee  dis- 
trict; to  levy  taxes  to  a  fixed  limit  to  pay 
for  the  construction  of  such  protective  earth- 
works, and  also  taxes  to  keep  them  repaired. 
The  original  act  of  Incorporation  was  amend- 
ed several  times  by  special  acts  prior  to  the 
adoption  of  the  constitution  of  1876,  and 
since  then  has  been  subject  to  the  changes 
made  by  general  laws  passed  in  regard  to 
overflowed  lands.  Most  of  the  amendments 
have  no  bearing  on  this  case,  and  will  not  be 
noticed.  Section  18  of  the  original  act  Is  as 
follows:  "Said  company  shall  have  power 
and  authority  after  the  said  levee,  ditches 
and  embankments  are  constructed,  for  the 
purpose  of  keeping  the  same  In  repair  and 
use,  to  levy  off  of  the  land  owners  vrithln  the 
limits  of  said  charter,  whatever  tax  they 
may  deem  necessary,  and  not  exceeding  ten 
cents  per  acre  per  annum,  the  same  to  be 
assessed  and  collected  as  in  the  assessment 
and  collection  of  taxes  for  the  purpose  of 
constructing  said  levee,  ditches  and-  embank- 
ments, and  as  hereinbefore  provided  for." 
A  statute  was  passed  March  31,  1883  (Sess. 
Acts  1883,  p.  108;  Rev.  St.  1899,  §  8370),  con- 
taining the  following  provisions:  "(1)  The 
board  of  dhrectors  of  any  corporation  which 
has  been  en:  may  hereafter  be  organized  for 
the  purpose  of  reclaiming  swamp  or  over- 
flowed lands,  may,  when  it  is  satisfactorily 
shown  that  the  tax  per  acre  now  authorized 
by  law  to  be  levied  for  the  purpose  of  re- 
pairing levees,  ditches  and  embankments,  is 
insuifldent  to  pay  the  costs  of  such  repairs, 
then  such  board  of  directors  shall  have  pow- 
er and  authority  to  levy  on  the  land  within 
the  limits  of  their  charter,  an  additional  tax 
of  fifteen  cents  per  acre,  per  annum,  to  be 
paid  by  the  owners  thereof.  (2)  As  the  prop- 
erty within  the  limits  of  the  existing  corpora- 
tions mentioned  in  the  preceding  section,  is 
liable  to  suffer  great  Injury,  unless  this  act 
take  elfect  Immediately,  an  emergency  ex- 
ists; therefore  this  act  sliall  take  effect  and 
be  in  force  from  and  after  Its  passage."  E. 
D.  Parsons  did  work  on  the  levees  in  the 
year  1885,  asserted  by  appellant's  counsel  to 
have  been  repairs,  and  which  we  will  treat 
as  such;  and  he  received  in  payment  a  war- 
rant, which  he  afterwards  assigned  to  the 
relator,  who  recovered  judgment  on  it  in 
1897  for  S3G0,  and  took  out  an  execution  that 
was  returutMl  nulla  bona.    The  respondents. 


who  are  the  directors  of  tlie  Egyptian  Levee 
Company,  refused  to  levy  a  special  tax  to 
pay  the  judgment,  vid  in  October,  1888,  the 
relator  sued  out  an  alternative  writ  of  man- 
damus to  compel  them  to  take  that  step,  but 
at  the  hearing  of  the  cause  a  peremptory 
writ  was  denied,  and  the  relator  appealed. 
The  evidence  showed  that  both  the  10  and  15 
cent  levies  for  repairs  authorized  by  the  stat- 
ute were  made  and  exhausted  during  1888, 
prior  to  the  bringing  of  this  action,  but  that 
both  of  them  bad  rarely  been  ordered  in  pre- 
ceding years,  though  4|ie  relator  admits  both 
were  ordered  and  used  in  paying  other  debts 
in  1885,  when  the  work  was  done.  His  posi- 
tion is  thus  stated  by  counsel  in  their  brief: 
"The  relator  contends  in  reply  that  respond- 
ents have  power  and  authority  to  levy  a  tax 
to  pay  bis  Judgment  for  the  reason  that  they 
have  not,  as  contemplated  by  act  of  1883. 
which  was  in  force  at  the  date  of  issuance  of 
the  warrant  in  Judgment,  levied  a  tax  suffi- 
cient to  pay  for  the  repah:  done  on  the  levee 
for  which  this  warrant  was  Issued;  that  said 
levy  has  been  omitted  for  many  years  subse- 
quent to  the  year  1885,  the  date  the  work 
was  done;  that  under  the  evidence  In  the 
case  the  work  was  done  on  a  portion  of  the 
levee  in  order  to  repair  a  portion  that  had 
washed  into  the  river,  and  hence  afforded  no 
protection  to  the  land  lying  within  the  levee 
district,  without  this  necessary  and  emer- 
gency work  contemplated  by  said  act;  and 
that  the  directors,  under  their  charter,  had 
and  have  full  power  and  authority  to  levy 
the  tax  to  pay  this  warrant  reduced  to  Judg- 
ment" The  main  question  propounded  for 
solution  is,  therefore,  whether  the  directors 
of  the  levee  company  can  be  compelled  by 
this  proceeding  beg;un  in  1898  to  levy  an  as- 
sessment on  the  lands  In  the  district  to  pay 
this  Judgment  debt,  due  for  work  done  In 
1885,  because  either  the  10  or  15  cents  levy 
was  omitted  for  most  of  the  years  between 
1885  and  1888? 

Several  Intricacies  of  the  Oordian  knot 
variety  were  suggested  by  the  respondents' 
counsel  in  regard  to  the  effect  on  the  powers 
of  the  directors  of  an  amendatory  statute, 
enacted  in  1872,  granting  to  the  taxpaya-s  of 
the  district  the  right  to  vote  on  proposed  im- 
provements and  assessments,  which  we  will 
either  untie  or  cut  when  we  have  to  in  order 
to  decide  a  case;  but  we  do  not  have  to  at 
present,  so  we  shall  pass  over  them. 

The  law  under  which  assessments  to  pay 
for  repair  work  must  be  made  by  the  direc- 
tors of  the  company  prescribes  a  maximum 
limit  of  25  cents  an  acre,  which  may  not  be 
exceeded  In  any  year,  whether  the  tax  must 
be  voted  in  evo'y  case  by  the  landowners  or 
not;  and,  as  that  amount  had  been  already 
collected  and  exhausted  in  the  year  1808,  no 
further  levy  could  be  lawfully  ordered  to  pay 
the  relator's  judgment  The  limitations  con- 
tained in  the  various  statutes  under  which 
the  levee  company  exists  and  acts  exert  a 
restraint  on  its  power  to  lay  and  collect  taxes 
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similar  to  that  exerted  by  onr  constltational 
llmltattons  on  the  taxing  power  of  counties, 
and  should  receive  the  same  construction; 
and  the  rule  above  stated  is  the  one  declared 
in  regard  to  the  effect  of  constitutional  and 
special  leglslatlTe  limitations  as  to  taxation 
by  counties.  State  t.  Sbortridge,  56  Mo.  126; 
U.  S.  ▼.  Same,  90  U.  S.  582,  25  L.  Ed.  331; 
Book  V.  Earl,  87  Mo.  246;  Barnard  v.  Knox 
Co.,  105  Mo.  382,  16  S.  W.  917,  13  U  K.  A. 
244.  The  Intention  of  tbe  legislature  was  to 
confine  the  authority  of  the  levee  company 
to  contract  for  repairs  In  any  year.  Inside  the 
maximum  of  taxes  permitted  to  be  laid  to 
l>ay  for  that  kind  of  work  during  one  year, 
to  wit,  25  cents  an  acre  on  tbe  land  lying 
within  the  district,  and  to  prohibit  the  mak- 
ing of  such  extensive  repairs  as  would  run 
the  total  cost  above  the  amount  that  could 
be  thus  realized;  and  contractors  were  bound 
to  take  notice  of  that  Intention  as  expressed  In 
the  statutes.  State  v.  Sbortridge,  and  Barnard 
V.  Knox  Co.,  supra;  Wlnkelmann  v.  Drain- 
age Dlst,  170  lU.  37,  48  N.  B.  715;  Ahrens 
V.  Drainage  Dist,  170  HI.  262,  48  N.  E.  971; 
First  Nat.  Bank  v.  Union  Dlst.  No.  1,  82  IlL 
App.  626.  Appellant  Invokes  the  doctrine  of 
Sheridan  v.  Fleming,  93  Mo.  321,  6  S.  W.  813, 
In  which  It  was  ruled  that  a  contractor  who 
had  dug  a  ditch  to  reclaim  swamp  lands  un- 
der contract  with  the  county  court  of  Polk 
county,  and  whose  warrant  for  the  work  re- 
mained unpaid  because  the  estimate  of  the 
cost  of  the  work  turned  out  to  be  too  low,  so 
that  the  taxes  levied  to  defray  the  cost  as 
thus  estimated  were  Inadequate  to  defray 
the  actual  cost,  was  entitled  to  a  writ  of 
mandamus  to  compel  the  county  court  to 
make  an  additional  levy.  But  that  doctrine, 
while  sound  in  that  case,  where  the  tax  au- 
thorized to  be  collected  to  pay  for  the  work 
was  not  limited  to  the  amount  of  the  orig- 
inal estimate,  but  further  levies  permitted. 
Is  Inapplicable  to  the  case  in  hand,  for  here 
there  Is  a  limitation.  The  very  statutes 
which  empowered  this  company  to  contract 
for  the  repairs  made  by  appellant's  assignor 
provide  a  limit  on  the  amount  of  taxes  to  be 
assessed  in  any  year  to  pay  for  repabrs. 
When  tbe  amount  of  taxes  that  may  be  laid 
to  pay  for  Improvements  ordered  by  the  pub- 
lic authorities  is  unrestricted,  assessments 
may  be  made  to  meet  the  cost,  however 
large;  but.  If  It  Is  restricted,  the  prescribed 
limit  must  be  respected  by  the  authorities, 
and  all  persons  seeking  contracts  for  Vork 
must  take  notice  of  the  limit,  and  accept  no 
work  when  the  cost  of  It,  added  to  the  cost 
of  other  similar  work  already  done,  will  ex- 
ceed the  revenues  to  which  contractors  must 
look  for  payment.  State  v.  Shortrfdge,  and  TT. 
B.  T.  Same,  supra. 

The  warrant  on  which  the  appellant  ob- 
tained judgment  was  not  shown  to  have  been 
Issued  after  the  exhaustion  of  the  repair  levy 
of  1885,  and  therefore  Is  not  void,  but  repre- 
sents a  debt  payable  out  of  any  repair  funds 


tbe  Egyptian  Levee  Company  may  have  in 
excess  of  Its  current  needs  for  any  year,  we 
think.  In  analogy  to  general  county  warrants 
(Andrew  Co.  v.  Schell,  135  Mo.  31,  36  S.  W. 
206);  but  it  would  be  a  violation  of  tbe  pur- 
pose and  letter  of  tbe  statutes  to  require  a 
special  levy  in  any  year  to  meet  the  debt, 
when  assessments  to  the  full  amount  per- 
mitted for  repairs  have  been  already  laid 
and  exhausted,  merely  because  In  previous 
years  fUl  levies  were  not  made.  Otherwise 
whatever  debts  of  the  company  may  be  out- 
standing for  years  past  might  be  Imposed  on 
tbe  present  landowners  ot  the  district  In  a 
mass,  and  to  an  amount  equal  to  the  aggre- 
gate difference  between  what  taxes  might 
have  be«i  raised  and  what  actually  were 
raised  during  those  past  years,  which  result, 
manifestly,  the  law  never  intended. 
The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  BARCLAY,  i^  eoacor. 


STEELE  et  aL  v.  JOHNSON.' 

(Conrt  of  Appeals  at  St.  Loois,  Ma    Aug.  6, 
1902.) 

KORTOAOB-EXTBNSION— RBtiEASB  OF  8URB- 
TT— ASSUMPTION  OF  MORTQAQB-OONSIDBR- 
ATION— APPBAL-BSTOPFBL-SPBCIAL  FIND- 
INGS. 

1.  In  a  suit  against  the  maker  of  a  note 
secured  by  mortgage  on  land.  It  appeared  that 
the  land  had  been  transferred  later  by  deed 
wherein  the  grantee  assumed  said  debt,  and 
that  tbe  holder  of  the  note  had  made  a  contract 
with  the  grantee  extending  the  time  of  the 
loan  for  a  fixed  period  without  consent  of  the 
original  debtor.  Held,  that  the  latter  was  dis- 
charged of  liability  on  the  note.  Pratt  v.  Con- 
way, 49  S.  W.  1028,  148  Mo.  291,  71  Am.  St. 
Rep.  602,  followed. 

2.  A  snrety  is  not  discharged  upon  mere  in- 
dulgence to  the  debtor  by  the  creditor,  or  even 
by  a  barren  promise  of  the  latter  to  extend 
time;  but  where  the  creditor  accepts  new  in- 
terest notes,  for  fixed  periods,  on  a  mntual 
agreement  to  extend  the  loan  accordingly,  an 
obligation  arises  which  will  release  a  nonas- 
senting  surety. 

8.  Where  one  purchases  land  and  assumes  a 
mortgage  thereon,  the  equity  of  redemption  la 
a  consideration  for  the  contract  to  pay  the 
mortgage  debt. 

4.  A  promi.se  is  a  valuable  consideration  for 
another  promise. 

5.  Parties  are  bound  on  appeal  by  the  posi- 
tions they  voluntarily  take  in  the  trial  court, 
and  no  matter  of  exception  can  be  successfully 
urged  on  appeal  unless  expressly  raised  in  the 
trial  court. 

6.  When  a  party  requests  special  findings 
I  under  section  005,  Rev.  St.  1800,  he  concedes 
!  that  the  case  is  a  proper  one  for  such  findiugs, 

and  where  no  exception  is  taken  to  any  finding 
the  sufficiency  of  the  evidence  to  support  it 
cannot  properly  be  questioned  on  appeal. 

7.  Tbe  conclusions  of  law  of  the  trial  court 
are  open  for  review  without  any  exception.  If 
the  facts  found  by  the  court  do  not  warrant 
the  judgment,  the  latter  should  be  reversed. 

(Syllabus  by  the  Court.) 

Appeal  from  St  Louts  circuit  court;  S.  P. 
Spencer,  Judge. 


*  Rebearlog  denied. 
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Action  by  Cornelia  J.  Steele  and  others 
against  James  B.  Johnson.  Judgment  for 
defendant,  and  plaintiffs  appeal.    Affirmed. 

Myron  Westover,  for  appellants.  O.  J. 
Mudd,  for  respondent 

BARCLAY,  J.  This  action  la  npon  a 
promissory  note  executed  by  defendant  June 
27,  1893,  to  George  L.  Edwards  or  order,  for 
^.000,  payable  three  years  after  its  date, 
with  interest  at  8  per  cent  per  annum  after 
maturity.  The  petition,  after  describing  the 
note,  charges  that  the  payee  Indorsed  the 
note  In  blank,  without  recourse,  to  Edward 
Bredell.  The  latter  afterwards  died.  His 
executors  assigned  the  note  to  plaintiffs  for 
a  valuable  consideration.  Plaintiffs  admit 
haying  received  Interest  upon  the  note  to 
May  4,  1901,  and  $628.21  on  account  of  the 
principal,  leaving  the  balance  claimed  the 
sum  of  $3,371.79,  for  which  judgment  Is  ask- 
ed. Defendant  admits  the  execution  of  the 
note  and  plaintiffs'  title  thereto,  but  sets  op 
as  a  defense  the  facts  that  the  note  was  se- 
cured on  real  estate  by  a  deed  of  trust  exe- 
cuted by  defendant  and  his  wife;  that  he 
afterwards  sold  the  real  estate  to  Mr.  Mer- 
rltt  who  assumed  the  payment  of  the  note 
as  a  part  of  the  purchase  price  of  the  prop- 
erty; that  thereafter  Mr.  Merrltt  sold  and 
conveyed  the  property  to  Mr.  Ellis,  subject 
to  the  deed  of  trust;  and  that  a  valid  agree- 
ment was  then  made  between  plaintiffs  and 
Mr.  Ellis  and  Mr.  Merrltt  for  an  extension 
of  time  of  the  payment  of  the  note  without 
the  consent  of  defendant,  thus  releasing  him 
from  liability.  Other  defenses  are  outlined 
in  the  answer,  but  it  will  not  be  necessary 
to  allude  to  them  further.  The  plaintiffs,  by 
reply,  denied  the  new  matter  in  the  answer. 
The  cause  came  on  for  trial  in  the  circuit 
court,  and  a  Jury  was  duly  impanelel.  The 
trial  court  held  that  the  defendant  bore  the 
burden  of  proof.  After  defendant's  counsel 
had  made  an  opening  statement  It  was 
agreed  to  dispense  with  the  Jury,  and  the 
following  agreement  was  made  by  the  par- 
ties, with  a  view  to  shortening  the  proceed- 
ings: "It  Is  agreed  that  all  the  principal 
issues  are  practically  questions  of  law;  and 
it  is  agreed  further  that  the  Jury  be  waived, 
and  the  case  submitted  to  the  court  [The 
Jury  at  this  point  was  dlsmisseid  by  the 
court,  and  the  case  proceeded  to  trial  before 
the  court.]  It  is  a^eed  that  Mr.  Johnson 
was  the  owner  of  the  property  at  the  time 
when  he  signed  and  made  the  note.  It  is 
agreed  that  Mr.  Johnson,  subsequent  to  the 
making  of  the  note  and  securing  it  by  a  deed 
of  trust  conveyed  the  property  to  Merrltt. 
It  is  agreed  that  In  said  deed  Mr.  Merrltt 
agreed  to  pay  the  note  which  Mr.  Johnson 
had  made,  or  to  assume  the  mortgage  in- 
debtedness. It  Is  agreed,  as  a  matter  of  law, 
that  by  said  fact  Mr.  Johnson  became  a 
surety,  and  not  the  principal  debtor.     It  is 


agreed  that  thereafter  Mr.  Merrltt  conveyed 
the  said  property  to  Mr.  Ellis,  subject  to  the 
Johnson  deed  of  trust,  and  subject  to  the 
deed  of  trust  which  Mr.  Merrltt  had  put 
upon  said  property.  It  is  agreed  that  while 
Mr.  Bredell  was  the  owner  of  the  note  In 
question,  and  while  Merrltt  was  the  owner 
of  the  property,  a  part  of  the  property  men- 
tioned in  the  deed  of  trust  securing  the  note 
was  released  by  the  consent  of  Mr.  Bredell, 
the  holder  of  the  note  and  the  trustee  in 
the  deed  of  trust  and  Mr.  Merrltt  the  owner 
of  the  fee.  It  Is  agreed  that  one  of  the 
questions  in  the  case  is  as  to  whether  said 
Johnson  consented  to  the  said  release.  It 
is  agreed  that  another  question  in  the  case 
Is  as  to  whether  by  said  partial  release  the 
surety  was  discharged."  The  evidence  Ui 
the  cause  was  then  heard.  The  plalntlffs 
filed  a  formal  request  to  the  court  to  "state 
its  conclusions  of  fact  separately  from  Its 
conclusions  of  law  in  the  said  cause."  In 
due  course  the  circuit  court  found  in  favor 
of  defendant  having  first  made  a  number  of 
specific  findings  of  fact  upon  which  Judg- 
ment was  entered.  No  exception  was  taken 
to  any  of  the  findings  of  fact  The  entire 
history  of  the  case  is  fully  stated  in  the 
findings  as  follows:  "The  facts  In  this  case, 
as  I  find  them  to  be,  are  as  follows:  The 
defendant  James  Brooks  Johnson,  on  June 
27,  1893,  gave  his  deed  of  trust  in  which 
his  wife  Joined,  conveying  property  which 
may  be  termed  the  'Glades'  property,  to  se- 
cure the  payment  of  a  principal  note  for 
$4,000,  due  three  years  after  June  27,  1893, 
and  semiannual  interest  notes.  These  notes, 
together  with  the  deed  of  trust  securing 
them,  almost  Immediately  passed  into  the 
hands  of  Edward  BredelL  On  January  13, 
1804,  James  Brooks  Johnson  and  his  wife 
conveyed  the  said  property  to  Thomas  J. 
Merrltt  subject  to  the  said  deed  of  trust 
and  the  notes  secured  thereby,  the  payment 
of  which  was  specifically  assumed  by  Mer- 
rltt, who  thereafter  paid  the  interest  notes 
to  Bredell  until  the  maturity  of  the  loan. 
On  the  18th  of  September,  1894,  Bredell  re- 
leased to  Thomas  J.  Merrltt  certain  parts  of 
the  property  known  as  the  'Glades,'  and  In 
such  release  referred  specifically  to  the  deed 
from  James  Brooks  Johnson  to  Thomas  J. 
Merrltt,  and,  as  a  matter  of  fact,  was  aware 
of  the  deed  from  Johnson  to  Merrltt,  and 
of  tt^  condition  therein  contained,  and  knew 
that  Merrltt  had  assumed  the  payment  of 
the  Johnson  debt  It  was  from  Merrltt  that 
Bredell  received  the  interest  on  the  debt  sub- 
sequent to  January  13,  1894.  After  the  ma- 
turity of  the  note,  Merrltt  sold  the  property 
known  as  the  'Glades*  to  Ellis.  On  this 
sale,  it  was  a  condition  that  the  $4,000  note 
should  be  extended  for  a  period  of  three 
years.  This  extension  was  equally  for  the 
benefit  of  Menitt  as  for  the  benefit  of  Eilia, 
because  without  it  the  sale  from  Merrltt  to 
Ellis  would  not  have  taken  place.     Sotue- 
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where  about  the  iBt  of  October,  1896,  the 
plalntifl  In  thla  case  purchased  the  note  of 
$4,000  from  Bredell,  after  Its  maturity,  and 
the  negotiation  for  the  extension  of  the  loan 
for  three  years  froita  the  time  of  Its  maturity, 
viz.,  July  27,  1806,  was  conducted  with  the 
plaintier  in  this  case  through  her  agent,  Delos 
R.  Haynes,  who  was  in  all  things  authorized 
to  represent  her.  and  whose  actions  are  for 
the  purpose  of  thla  suit  to  be  regarded  as 
the  action  of  the  plalntltT.  In  fnrtherance 
of  this  extension  for  three  years,  EUls  gave 
his  Interest  notes  to  the  plaintiff,  which  were 
accepted  by  plaintiff,  and  were  collected  by 
plaintiff  from  Bills  from  time  to  time  as  they 
became  due,  and  the  extension  was  Indorsed 
on  the  back  of  the  principal  note.  At  the 
end  of  three  years,  ylz.,  on  Jnne  27.  1899, 
while  the  plaintiff  was  still  the  holder  -  of 
the  note,  and  while  Ellis  was  still  the  owner 
of  the  property,  a  further  extension  of  three 
years  was  made  by  the  plaintiff  to  E3118. 
At  the  time  of  the  release  by  Edward  Bre- 
dell and  the  trustee  on  September  18,  1804, 
the  property  remaining  as  security  for  the 
principal  note  was  ample  to  cover  it,  and 
the  release  was  made  with  the  knowledge 
of  Mr.  Johnson.  On  May  14,  1881,  the  prop- 
erty was  sold  out  under  the  deed  of  trust, 
and  did  not  bring  sufficient  to  pay  the  prin- 
cipal note  and  the  accrued  interest  For  this 
difference  the  plaintiff  is  now  suing  James 
Brooks  Johnson.  It  is  conceded  that  when, 
on  January  18,  1894,  Johnson  and  <  his  wife 
conveyed  the  property  to  Merrltt,  who  as- 
sumed the  payment  of  the  $4,000  note,  he 
(Johnson)  became  a  surety  for  the  payment 
of  the  principal  sum,  and  that  Merrltt  be- 
came the  principal  debtor.  Of  the  changed 
relationship,  Bredell,  the  holder  of  the  notes, 
had  full  knowledge,  and  accepted  Merrltt  as 
principal  debtor.  It  Is  qnite  clear  that  if 
Bredell,  with  full  knowledge  of  the  fact  that 
Johnson  had  become  a  surety,  and  that  Mer- 
rltt was  the  principal  debtor,  extended  the 
time  of  payment  without  the  consent  of  the 
surety,  that  the  surety  would  thereby  be  re- 
leased; and,  if  any  action  were  brought 
against  the  surety  by  Bredell,  It  would  be  a 
sufficient  answer  for  the  surety  to  show  that 
the  extension  of  time  bad  been  granted  to 
the  principal  within  which  to  pay  the  note 
and  without  the  surety's  consent  Is  the 
surety  deprived  of  this  defense  when  the 
extension  of  time  has  been  granted  by  the 
holder  of  the  note  who  took  it  from  Bredell 
after  maturity?  I  think  not.  When  the 
plaintiff  in  this  case  bought  the  note  from 
Bredell  in  October,  1896,  some  time  after  its 
maturity,  she  became  subject  In  any  action 
which  might  thereafter  be  brought  against 
Johnson,  to  any  defense  which  Johnson 
might  have  had  agabist  Bredell,  had  he  con- 
tinued the  owner  of  the  notes.  Therefore, 
when  plaintiff  extended  the  time  of  payment 
for  three  years,  until  June  27,  1809,  for  the 
benefit  both  of  the  principal  debtor  (Merrltt) 


and  of  his  grantee  (EUls),  the  surety  was 
thereby  discharged  from  his  liability.  The 
same  result  followed  from  the  extension  for 
three  years  from  June  27,  1889,  to  June  27, 
1902.  I  am,  moreover,  satisfied  of  the  fact 
that  both  of  these  extensions,  which  were 
made  by  Delos  R.  Haynes,  acting  for  the 
plaintiff,  were  made  with  knowledge  on  his 
part  of  the  fact  that  Johnson  was  no  longer 
the  owner  of  the  property,  and  that  others 
had  for  many  months  been  paying  the  In- 
terest on  the  notes.  He  knew  that  Ellis  was 
then  the  owner  of  the  property.  In  fact, 
the  original  purchase  of  the  note  by  the 
plaintiff  was  made  by  her  agent  Haynes, 
through  the  agent  of  Mr.  Ellis;  and  the 
plaintiff  then  accepted  the  notes  of  Ellis  as 
the  interest  notes  upon  the  principal  debt, 
and  collected  them  for  the  time  of  the  first 
extension,  and  thereafter  made  a  subsequent 
extension  of  three  years  to  Ellis,  and  accept- 
ed his  Interest  notes  thereunder.  All  of 
which  are  inconsistent  with  liability  on  the 
part  of  Johnson  for  the  payment  of  the 
debt.  For  these  reasons,  the  Judgment  will 
be  for  the  defendant"  After  the  findings 
and  conclusions  of  law  were  announced  and 
entered  of  record,  plaintiffs  filed  a  motion 
for  new  trial,  assigning  as  error  that  the 
findings  were  against  the  evidence,  against 
the  weight  of  the  evidence,  etc.,  including 
all  points  relied  upon  and  discussed  on  this 
appeal.  After  that  motion  was  overruled, 
plaintiffs  appealed  in  the  usual  manner. 

1.  Some  important  contentions  are  ad- 
vanced on  this  appeal  which  are  based  on 
deductions  from  the  evidence  which  has  been 
fully  presented,  but  our  range  of  inquiry  into 
that  field  is  limited.  The  Issues  of  law  and 
fact  were  tried  by  the  court  Before  the 
cause  was  taken  as  submitted,  the  plaintiffs 
requested  the  court  to  state  in  writing  the 
conclusions  of  fact  found,  separately  from 
the  conclusions  of  law,  under  section  68(S, 
Key.  St  1889.  The  court  accordingly  did 
so.  By  requesting  special  findings,  as  per- 
mitted by  the  section  of  the  Code  last  cited, 
appellants  should  be  taken  to  concede  that 
the  case  is  a  proper  one  for  that  procedure. 
Parties  are  usually  held  bound  on  appeal 
by  the  positions  they  voluntarily  assume  in 
the  trial  court  No  exception  was  taken  to 
the  conclusions  or  findings  of  facts  so  made. 
In  that  state  of  the  record,  an  appellate 
court  cannot  properly  examine  the  testimony 
to  determine  whether  any  of  the  findings  was 
unwarranted  by  the  evidence.  Loewen  v. 
Forsee,  137  Mo.  38,  38  S.  W.  712,  69  Am.  St 
Rep.  480;  Freeman  v.  Hemenway  (K.  0.) 
75  Mo.  App.  817;  Leith  v.  Pride  of  the  Wesi 
16  Mo.  181;  8  Enc.  PL  &  Prac.  273-276. 
Concerning  matters  which  are  the  subject 
of  exception,  our  law  provides  that  no  ex- 
ceptions shall  be  taken  on  appeal  save  those 
expressly  decided  by  the  trial  court  Rev. 
St  1899,  i  S64.  As  no  exception  was  taken 
to  any  of  the  findings  of  fact,  It  Is  not  per- 
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mitted  to  thia  court  to  rerlew  them  to  dia~ 
cover  any  Inaufflclency  In  the  evidence  be- 
hind them. 

2.  Bnt  the  conclnslon  of  law  recorded  In 
the  trial  court  Is  open  to  review  without  any 
formal  exception.  Blount  v.  Spratt,  113  Mo. 
48,  20  S.  W.  967;  Land  Co.  v.  Bretz,  125  Mo. 
418,  28  S.  W.  656;  Lilly  v.  Menke,  126  Mo. 
180,  28  S.  W.  &13,  994.  If,  therefore,  facts 
have  been  found  by  the  court  which  show 
that  the  resulting  Judgment  was  unwarrant- 
ed upon  any  ground  properly  assigned  for 
review,  a  reversal  should  follow. 

8.  The  leading  proposition  of  law  Is  stated 
by  the  learned  counsel  for  appellants  in 
language  which  we  repeat  as  a  terse  and 
accurate  summary  of  the  existing  doctrine 
in  Missouri,  established  by  authority  which 
Is  binding  on  this  court  (Cionst  Amend. 
1884,  i  6):  "The  acceptance  by  a  grantee  of 
a  deed,  containing  a  clause  by  which  he 
assumes  and  agrees  to  pay  the  mortgage 
debt  of  his  grantor,  makes  him  personally 
liable  for  the  payment  of  the  debt,  as  the 
principal  obligor,  and  the  liability  of  the 
mortgagor  becomes  that  of  a  surety;  and 
all  the  doctrines  governing  principals  and 
sureties  apply  to  them,  according  to  the  de- 
cisions cited  below.  Pratt  v.  Conway,  148 
Mo.  291,  49  S.  W.  1028,  71  Am.  St.  Rep.  802; 
Nelson  v.  Brown,  140  Mo.  580,  41  S.  W.  960, 
62  Am.  St  Rep.  755;  Wayman  v.  Jones,  68 
Mo.  App.  318."  Applying  the  foregoing  rule 
of  law,  It  Is  evident  that  when  plaintiffs 
bought  the  note  in  suit,  in  October,  1896, 
shortly  after  its  maturity,  Mr.  Merrltt,  who 
had  expressly  assumed  payment  thereof  by 
his  duly  recorded  deed  of  purchase  of  the 
land  from  defendant  In  1894,  was  the  prin- 
cipal debtor,  and  defendant  surety.  Negotia- 
tions for  a  trade  of  lands  between  Messrs. 
Merritt  and  Ellis  came  to  a  focus  not  long 
after  plaint'  )  acquired  the  note.  The  trial 
court  found  that  the  agent  who  represented 
plalntlffB  in  the  purchase  of  the  note  from 
the  Bredell  estate,  and  In  the  negotiations 
with  Messrs.  Menitt  and  EUls  for  the  ex- 
tension of  the  note,  was  aware  that  de- 
fendant was  no  longer  the  owner  of  the 
land  charged  with  the  Hen,  and  that  others 
had  been  paying  the  interest  for  many 
months.  The  facts  that  the  extension  of 
time  was  found  to  have  been  finally  made 
for  the  benefit  of  Messrs.  Merrltt  and  EUls, 
and  specifically  that  the  extension  was  grant- 
ed to  Mr.  Ellis,  together  with  the  finding  that 
a  release  by  Mr.  Bredell,  as  holder  of  the 
note,  and  by  the  trustee  of  part  of  the  mort- 
gaged land,  had  been  made  in  1894,  In  favor 
of  the  same  Mr.  Merrltt,  which  release  re- 
ferred, by  book  and  page  of  the  records,  to 
Mr.  Merrltt's  assumption  of  payment  of  this 
note,  leave  no  room  to  doubt  that  plaintiffs' 
agent  was  fully  aware  of  the  facts  wliich 
put  Mr.  Merritt  into  the  position  of  primary 
debtor  in  the  outstanding  loan,  and  which 
put  Mr.  EUls  Into  that  position  at  the  time 


of  the  transfer  of  the  land  to  him.  Tb» 
facts  aforesaid  as  foimd  by  the  trial  court 
were  supplemented  by  the  finding  that  the 
agent  of  plaintiffs  who  conducted  the  ne- 
gotiatlona  was  fuUy  authorized  in  the  prem- 
ises, so  that  his  acts  were  In  effect  those  of 
his  principals.  There  Is  no  testimony  to  in- 
dicate that  defendant  in  any  manner  as- 
sented to  the  extension  of  time.  It  must 
therefore  be  held  that  when  the  extoision 
of  time  of  payment  of  the  note  took  place. 
In  1896,  plaintiffs  were  charged  with  notice 
of  the  relations  of  Messrs.  Merritt,  Ellis, 
and  the  defendant  to  the  real  estate  securing 
the  note,  and  to  the  debt  represented  by  the 
note. 

5.  We  are  now  to  meet  the  contention  of 
appellants  that  the  extension  of   time   was 
invaUd  to  release  defendant  as  surety,   for 
want  of  a  valuable  consideration  to  support 
It    Mere  Indulgence  or  even  a  promise  to 
extend  the  time  would  not  of  Itself  discharge 
the  surety.    A  contract  vaUd  and  complete 
in  all  Its  essentials  was  requisite  to  ttaoom- 
pUsh  that  result.    Here  the  extension  of  time 
was  granted   by  plaintiffs  to  Mr.    EUls  for 
.three  years  from  the  maturity  of  the  note, 
June  27,  1896.    A  written  memorandum  to 
that  effect  was  Indorsed  on  the  note,   and 
Mr.  EUls  executed  to  plaintiffs  separate  in- 
terest notes  (maturing  every  six  months  dur- 
ing the  extended  time)  for  the  agreed  Inter- 
est   These  were  all  duly  paid,  and  then  a 
further   extension   for   a   like   pwlod    took 
place  In  a  substantially  similar  manner.  The 
first  extension  was  the  result  of  an  arrange- 
ment by  which  Mr.  EUls  agreed  to  take  the 
land  from  Mr.  Merritt  if  the  extension,  as 
described,   should  be  aUowed  by   plaintiffs. 
It  was  accordingly  granted  by   them.    The 
trial  court  found  that  the  extension  was  for 
the  benefit  both  of  Mr.  Merrltt  and  Mr.  El- 
lis.   The  question  of  consldantlon,  as  an  de- 
ment of  any  transaction  which  becomes  the 
subject  of  Judicial  inquiry,  should  be  detei^ 
mined  with  due  regard  to  the  true  relation 
thereto  of  the  party  with  respect  of  whom 
the  question  arises.    Here  the   problem  Is 
whether  or  not  the  facts  disclose  a  valua- 
ble consideration  moving  to  the  plaintiffs,  fw 
such  a  consideration  is  essential  to  Infuse 
the  sanction  of  legal  obUgatlon  Into  their  ad- 
mitted promise  to  extend  for  three  years  In 
favor  of  Mr.  EUls  the  time  for  payment  of 
this  note.    One  feature  of  the  transaction  Is 
quite  distinct    Mr.  ElUs   became  bound  by 
its  terms  to  pay  the  Interest,  which  he  would 
not    otherwise    have    been    bound    to    pay. 
Janls  V.  Roentgen  (St  U)  59  Mo.  App.  75. 
He  acquired  the  equity  of  Mr.  Merrltt  in  the 
land.    That  was  a  valuable  consld^ation  to 
support    his   promise.    Krats   v.    Stocke.   42 
Mo.  351:  Herd  v.  Tuohy,  133  Cat  66,  65  Pac. 
139.    On   the   other  hand,   his   new  promise 
(expressed  by  the  Interest  notes)  to  pay  tibe 
Interest  therein  mentioned  was   a  valuable 
consideration  for  the  agreement  by  plaintiffs 
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to  e^nd  tbe  time  for  payment  for  the  flnt 
three  years.  Inaurance  Co.  v.  Hall,  81  App. 
DlT.  B74,  62  N.  T.  Supp.  404,  affirmed  In  166 
N.  r.  096.  6»  N.  B.  1127.  By  the  establUhed 
prindples  of  the  law  of  contract  in  Missouri, 
one  valid  promise  Is  held  a  consideration  for 
another.  Byrd  v.  Fox,  8  Mo.  574;  Moss  y. 
Oreen,  41  Mo.  389;  6  Am.  &  tSag.  Enc.^Law 
<2d  Ed.)  727.  The  new  obligation  assumed 
by  Mr.  Ellis  In  1886,  and  accepted  by  plain- 
tiffs, was  a  valuable  consideration  for  the 
extension  of  time  for  the  payment  of  tbe 
note.  Its  effect  was  to  release  the  surety, 
according  to  the  rule  of  law  conceded  to  pre- 
vail in  this  state,  and  defined  in  the  third 
paragraph  of  this  opinion.  The  learned  cir- 
cuit Judge  so  held. 
The  Judgment  Is  affirmed. 

BLAND,  P.  J.,  and  OOODE,  J.,  eoncnr. 


HBMAN  T.  GBRARDI  «t  aL 

(Oonrt  of  Appeals  at  St.  Lools,  Mo.     Oct.  T, 
1902.) 

STRBBT    IMPROVBMBNT8-TAX    BILLS- -VALID* 
ITT— COMPLIANCB  WITH  CON- 
TRACT—APPBAL. 

1.  The  law  requires  substantial  compliance 
with  the  specifications  contained  in  a  contract 
for  street  improTementa.  in  order  for  the  tax 
bills  issued  to  pay  therefor  to  be  collectible. 

2.  Where  there  is  evidence  to  support  the 
contention  that  the  specifications  were  not  sub- 
stantially complied  with,  and  the  judgment  of 
the  trial  court  is  in  favor  of  the  property  own- 
er, and  against  the  validity  of  the  tax  bills, 
it  will  not  be  disturbed,  if  no  declarations  of 
law  were  requested. 

(Syllabus  by  the  Courtj 

Appeal  from  St  Loulfl  circuit  court; 
Franklin  Ferris,  Judge. 

Action  by  John  O.  Heman  against  Annie 
Gerard!  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Hickman  P.  Rodgers,  for  appellant 
Noble  &  Shields  and  M.  B.  Jonas,  for  re- 
spondents. 

OOO0E1,  3.  Appellant's  contention  Is 
that  he  Is  entitled  to  a  Judgment  for  the 
amount  of  three  special  tax  bills  issued  to 
him  by  the  city  of  St  Louis  for  laying  a 
granitoid  pavement  around  tbe  property 
at  the  southeast  corner  of  Grand  -avenue 
and  Olive  street  He  raises  this  contention 
on  tbe  entire  evidence  In  the  case;  for  he 
requested  no  declarations  of  law,  and  none 
were  given  or  refused.  So  the  question  Is 
whether  facts  were  shown  without  dispute 
which  support  his  claim. 


Several  defenses  were  pleaded,  one  of 
which  was  that  the  pavement  was  not  con- 
structed according  to  speclflcatlons  prescrib- 
ed by  the  city  ordinances  and  by  the  con- 
tract with  appellant  for  the  work.  The 
specification  said  to  have  been  violated  was 
one  requiring  tbe  work  to  be  composed  of 
a  granitoid  surface  four  inches  thick,  laid 
on  a  bed  of  cinders  eight  Inches  thick.  Aft- 
j  er  carefully  reading  the  testimony  bearing 
on  that  issue,  the  court  are  of  tbe  opinion 
j  that  they  cannot  say  there  was  no  evidence 
j  to  prove  the  walk  was  improperly  laid;  that 
I  is,  materially  fell  short  of  the  above  dimen- 
'  slons.  Two  witnesses  swore  to  making 
boles  in  It  at  five  or  six  different  places,  and 
measuring  tbe  thickness  of  the  layers  of 
granitoid  and  cinders,  and  at  none  of  the 
openings  did  tbe  measurement  show  com- 
pliance with  the  specifications,  but  In  some 
Instances,  at  least,  material  deviations. 
There  was  testimony  the  other  way  whlcb 
tended  to  prove  substantial  performance  ac- 
cording to  the  ordinances,  and  that  the  pave- 
ment was  as  nearly  of  the  uniform  thick- 
ness prescribed  for  both  the  foundation  and 
the  granitoid  as  the  unevenness  and  varying 
firmness  of  tbe  ground  below  would  perm>it; 
it  being  stated  that  tamping  the  cinders  nec- 
essarily causes  them  to  form  into  a  bed 
thicker  over  soft  spots  and  depressions  In 
tbe  soil  than  over  hard  parts. 

Substantial  performance  of  tbe  contract 
is  what  the  law  requires  in  the  construc- 
tion of  such  Improvements;  not  exact  com- 
pliance with  the  speclflcatlons  In  ail  circum- 
stances. Cole  V.  Skrainka  (St  L.)  37  Mo. 
App.  427;  Id.,  lOB  Mo.  803,  16  S.  W.  491. 
The  issue  of  whether  this  requirement  was 
observed  was  one  of  disputed  facts  to  be 
decided  by  the  Judge  who  tried  the  causa 
No  showing  is  made  that  he  disposed  of  the 
matter  on  an  erroneous  legal  theory;  and, 
having  found  testimony  in  the  record  to 
prove  there  was  a  failure  In  substantial  re- 
spects to  do  the  work  as  contracted,  we 
cannot  substitute  what  might  be  our  own 
estimate  of  Its  weight  for  his.  Smith  v. 
Zimmerman  (K.  C.)  51  Mo.  App.  619.  As 
this  action  is  on  the  tax  bills,  and  not  on  a 
quantum  meruit,  the  result  below  must  be 
upheld  for  the  foregoing  reasons  (Bank  v. 
Payne  [K.  0.]  31  Mo.  App.  512;  Meyer  v. 
Wright  [K.  C]  19  Mo.  App.  283;  Byerman  v. 
Association,  61  Mo.  489),  and  It  is  unnecessary 
to  examine  the  sufficiency  of  the  other  de- 
fenses, or  whether  they  were  made  good  by 
proof. 
The  Judgment  is  affirmed. 

BLAND.  P.  J.,  and  BAROLAT.  J.,  floo- 

cur. 
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LOUISVILLB  ft  N.  B.  00.  t.  SHBPHBBD. 

(Court  of  Appeals  of  Kentucky.    Oct  28, 1902.) 

CARRIERS— INJURY  TO  PASSBNOBR— PUNITIVB 
DAMAGES— BVIDHNCE-AMOUNT  AWARDED. 

1.  Plaintiff,  a  passenger  on  defendant's  train, 
was  standing  on  the  platform  of  one  of  the 
coaches,  intending  to  get  off,  jnst  prior  to  a 
collision,  when  a  man,  seeing  her  danger, 
caught  her,  and  pulled  her  off.  In  being  polled 
from  the  train,  plaintiff's  hip  was  bruised,  her 
feet  were  wet,  and  she  suffered  from  the  injury 
on  her  hin  for  two  or  three  weeks,  though  she 
rode  to  the  wreck  the  next  day,  and  on  the 
succeeding  day  went  to  a  ball,  and  danced 
there.  Held  that,  it  having  been  previously 
held  that  under  the  circumstances  attending 
the  collision  punitive  damages  might  be  recov- 
ered, an  award  of  $400  was  not  so  ezceaaive 
as  would  Justify  reversal. 

Appeal  from  drcnit  court,  Bnllitt  connty. 

"Not  to  be  offlclally  reported." 

Action  by  Ora  Shepherd  against  the  Lonls- 
Tille  &  Kashville  Railroad  Company.  From 
a  judgment  in  favor  of  plalntUt,  defendant 
appeals.    Affirmed. 

Falrlelgb,  Straus  &  Eagles,  for  appeUont 
Ohas.  Carroll,  ton  appellee. 

HOBSON,  J.  This  is  a  suit  by  appeUee  to 
recover  for  alleged  injuries  received  by  ber 
in  a  wreck  at  Gap-ln-Knob,  Bullitt  county, 
December  23,  1809.  For  the  facts  In  regard 
to  this  collision,  see  Railroad  Co.  v.  Simpson 
(Ky.)  64  S.  W.  733;  Same  v.  Carotbers  (Ky.) 
65  S.  W.  833,  66  S.  W.  386;  Same  ▼.  Rich- 
mond (Ky.)  67  &  W.  25.  In  those  cases  It 
was  held  that  the  proof  warranted  the  sub- 
mission to  tbe  Jury  of  the  question  of  puni- 
tive damages.  The  Jury,  under  instructions 
which  are  not  complained  of,  found  a  ver- 
dict for  $400.  It  is  insisted  that  the  verdict 
Is  palpably  excessive,  and,  while  it  is  clear 
from  tbe  evidence  that  appellee's  injuries 
were  not  serious.  stiU  the  Jury,  especially 
where  punitive  damages  may  be  awarded, 
have  a  large  discretion  in  cases  of  this  cbar- 
acter;  and  under  all  the  evidence  we  do  not 
think  that  we  ought  to  disturb  the  verdict 
Appellee,  who  was  a  young  lady,  was  stand- 
ing on  the  platform  of  one  of  tbe  coaches 
near  tbe  rear  of  the  train,  with  the  Inten- 
tion of  getting  off  at  tbat  station.  A  gentle- 
man who  had  gotten  off  tbe  train  saw  the 
freight  dashing  around  the  curve  behind  It, 
and  called  to  tbe  young  lady  to  Jump  off. 
She  did  not  understand  him.  He  then  Jump- 
ed upon  the  step  of  the  car,  caught  her,  and 
pulled  ber  off.  Jumping  lo  the  ground  Imme- 
diately himself.  Just  as  be  got  to  the 
ground,  the  freight  dashed  into  the  passen- 
ger. Jamming  tbe  two  coaches  where  appel- 
lee stood,  and  badly  wrecking  tbe  train.  In 
being  pulled  from  the  train,  appellee  was 
bruised  on  the  hip,  a  place  as  large  as  one's 
hand  turning  blue.  It  was  raining  a  little. 
She  lost  her  hat;  her  feet  were  wet;  also  to 
some  extent  her  clothes.  From  this  she  took 
cold,  and  sufTered  also  for  two  or  three  weeks 
from  tbe  Injury  on  the  hip.  The  next  morn- 
ing she  rode  in  a  sm'rey  to  the  wreck,  but 


returned  home,  and  went  to  bed.  "niift  aft- 
ernoon she  got  up  to  see  a  gentleman  who 
called.  The  next  day  she  remained  In  bed, 
but  that  evening  got  up  and  went  to  a  ball, 
and  danced  there,  although  it  made  ber  hip 
hurt  ber.  After  this  she  was  In  bed  more  or 
less  for  some  days.  Toung  ladles  will  some- 
times go  to  balls  and  the  like  despite  tbe  de- 
mands of  their  health  or  the  actual  pain 
they  may  suffer.  The  sincerity  of  tbe  testi- 
mony as  to  tbe  extent  of  appellee's  Injuries 
was  for  the  Jury,  who  saw  and  heard  the 
witnesses.-  As  she  bad  suffered  an  actual 
physical  injury,  she  was  entitled  to  recover, 
not  only  for  physical  pain,  bat  for  the  mental 
suffering  she  endured.  In  such  a  catas- 
trophe as  this  was,  there  must  have  been  no 
little  nervous  shock  for  appeUee.  There  is 
no  accurate  measure  for  determining  precise- 
ly the  amount  of  damages  to  be  awarded  in 
such  cases,  and  necessarily  a  greater  latitude 
must  be  allowed  for  the  common  Judgment 
of  a  Jury  of  12  unbiased  men  from  the  differ- 
ent walks  of  life,  putting  together  their  mu- 
tual experience  of  practical  things,  than  In 
those  cases  where  the  amount  at  damases 
may  be  definitely  computed. 
Judgment  affirmed. 


OAMPBBLUSYILLB  TEL.   00.  T.  PATTB- 

SON,  Oirenit  Judtsi 

(Oourt  of  Appeals  of  Kentucky.    Oet  28, 

1902.) 

PROHIBITION— SCOPB  OF  WRIT— POWBR  TO  IB- 
SUE— ISSUANCE  AGAINST  CORPORATION. 

1.  Under  Const  i  110,  providing  that  tbe 
court  of  appeals  shall  have  power  to  lasoe  such 
writs  as  may  be  necessary  to  give  it  a  general 
control  of  Inferior  Jurisdictions,  such  court  has 
authority  to  grant  a  writ  of  prohibition  against 
a  circuit  judge  proceeding  without  jurisdiction. 

2.  Ky.  St  {  SeS&,  provides  that  the  validity 
or  constitutionality  of  any  city  ordinance  of 
fifth-claa*  cities  shall  be  tried  by  a  writ  of 
prohibition  from  the  judge  of  the  circuit  court 
In  which  such  city  is  located,  with  right  of  ap- 
peal by  either  party  to  tbe  court  of  appeals; 
and  Civ.  (3ode,  I  479,  declares  that  the  writ  of 
prohibition  is  an  order  of  the  circuit  court  to 
an  inferior  court  of  limited  jurisdiction,  pro- 
hibiting it  from  proceeding  in  a  matter  oat  of 
Its  jurisdiction.  Held,  that  a  writ  of  prohibi- 
tion could  only  Issue  to  test  the  validity  of  an 
alleged  invalid  ordinance  In  a  case  where  a 
judge  was  attempting  to  enforce  the  same,  and 
could  not  be  granted  against  a  private  corpora- 
tion to  prohibit  it  from  acting  under  the  ordi- 
nance. 

"To  be  offlclally  reported." 

Application  by  the  Campbellsvllle  Tele- 
phone Company  against  Charles  Patteaon. 
circuit  Judge,  for  a  writ  of  prohibition. 
Oranted. 

Helm,  Bruce  ft  Helm,  (or  plaintiff.  Gbas. 
Patteson,  pro  se. 

HOBSON,  J.  On  September  17,  1802,  T. 
B.  Oreen  filed  in  the  Taylor  circuit  court 
his  petition  against  the  Campbellsviile  Tele- 
phone Company  and  the  city,  of  (3ampbeU»- 
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TlUe,  In  which  he  alleged  that  he  was  a 
resident  of  OampbellsTllle,  the  owner  of  real 
and  personal  property  therein,  and  a  tax- 
payer; that  the  Campbellsyllle  Telephone 
Company,  a  corporation  created  under  the 
laws  of  this  state,  having  Its  principal  office 
at  Campbellsvllle,  had  constructed  Its  wires 
and  poles  and  was  operating  an  exchange  In 
said  city,  claiming  the  exclusive  franchise  to 
operate  and  maintain  same  In  the  city  for 
tbe  period  of  15  years  from  the  23d  day  of 
April,  1900,  under  authority  of  ordinances 
enacted  by  the  city  council  of  Campbells- 
Tllle;  that  these  ordinances  were  in  conflict 
with  section  164  of  the  constitution  of  the 
state,  and  in  violation  of  section  3636,  Ky. 
St,  and  were  void.  He  prayed  an  order 
prohibiting  the  telephone  company  from  dig- 
ging holes,  erecting  poles,  or  stringing  wires 
thereon.  In  front  of  his  residence,  or  in  or 
over  the  streets  or  alleys  of  the  city,  and 
that  the  ordinance  be  declared  null  and  void. 
On  the  filing  of  the  petition  the  circuit  judge 
made  a  temporary  order  of  prohibition,  as 
prayed  in  the  petition,  during  the  pendency 
of  the  motion,  and  until  the  order  of  the 
court  in  the  action.  The  telephone  company 
thereupon,  on  the  24th  of  September,  filed 
in  this  court  its  petition  agahist  the  circuit 
judge,  setting  out  the  above  facts,  and  pray- 
ing a  writ  of  prohibition  against  him,  pro- 
hibiting him  from  enforcing  the  order  he  had 
entered,  and  commanding  him  to  treat  the 
same  as  null  and  void,  on  the  ground  that 
he  was  proceeding  In  the  matter  without 
jurisdiction. 

Under  section  110  of  the  constitution,  this 
court  has  power  to  issue  such  writs  as  may 
be  necessary  to  give  It  a  general  control  of 
Inferior  jurisdictions.     Dnder  this  provision 
it  has  been  held  in  a  number  of  cases  that 
this  court  has  power  to  grant  a  writ  of  pro- 
hibition where  a  circuit  judge  Is  proceeding 
without  jurisdiction.     See   Railroad  Co.   ▼. 
Miller,   66  S.   W.  5,  and  cases  cited.     Of 
course,  no  -  inquiry  can  be  made  in  such  a 
proceeding  as  to  the  regularity  of  the  action 
of  the  circuit  judge,  If  he  had  jurisdiction. 
However  erroneous  it  may  have  been,  his 
action  can  only  be  reviewed  by  appeal,  if 
he  had  jurisdiction  to  act  at  all.    No  ques- 
tion, therefore,  arises  as  to  the  sufficiency  of 
the  petition  that  was  presented  to  him.    The 
only  question  is,  did  he  have  power  to  grant 
a  writ  of  prohibition  in  the  premises?    The 
order  cannot  be  treated  as  an  Injunction,  for 
the  reason  that  It  appears  from  the  record 
that  an  injunction  had  been  granted,  which 
'WHS  dissolved  by  a  judge  of  this  court,  and 
under  the  Code  an  injunction  cannot  be  ob- 
tained where  one  injunction  has  already  been 
dissolved.     The    order    must    therefore    be 
treated  as  an  order  of  prohibition,  and  was 
unwarranted  If  the  circuit  judge  was  with- 
out authority  to  grant  a  writ  of  prohibition 
In    such   a   case.     Section  3639,   Ky.  St.,   is 
relied   on   as   conferring   such   jurisdiction: 
"The  validity  or  constitutionality  of  any  city 


ordbiance,  by-law  or  rules  of  the  fifth  clasa 
cities  shall  be  tried  by  a  writ  of  prohibition 
from  the  judge  of  the  circuit  court  in  which 
said  city  is  located  with  right  of  appeal  by 
either  party  to  the  court  of  appeals."  In 
Fatton  V.  Stephens,  77  Ky.  324,  a  similar 
provision  of  the  charter  of  the  city  of  Cov- 
ington was  before  this  court  That  pro- 
vision was  hi  these  words:  "The  validity  of 
the  ordinance  shall  be  tried  by  writ  of  pro- 
hibition from  the  circuit  court,  which  may 
be  granted  by  any  circuit  judge  out  of  term, 
or  by  the  court  having  jurisdiction  over  said 
city;  and  each  party  shall  have  the  right  to- 
appeal  or  prosecute  a  writ  of  error  to  the- 
court  of  appeals."  Acts  1849-50,  p.  261. 
Similar  provisions  were  made  In  the  charters 
of  many  other  cities  and  towns,  and  when, 
upon  the  adoption  of  the  new  constitution, 
general  laws  were  passed  for  the  govern- 
ment of  these  municipalities,  the  same  pro- 
vision was  made  for  testing  the  validity  of 
the  ordinances.  The  provision  of  the  Ken- 
tucky Statutes  is,  in  substance,  the  same  as 
that  of  the  charter  of  the  city  of  Covington 
above  quoted.  Construing  this  provision,  the- 
court  said:  "The  remedy  here  provided  can 
only  be  Invoked  by  one  against  whom  a  pro- 
ceeding under  an  ordinance  Is  pending  in  an 
Inferior  court  The  writ  of  prohibition  is 
directed  to  a  judicial  tribunal,  and  not  to  a 
legislative  body,  such  as  the  dty  council." 
This  construction  of  the  statute  has  been, 
acquiesced  In  by  the  legislature,  and  cannot 
be  departed  from  after  so  many  years;  for 
It  must  be  presumed  that,  when  the  legis- 
lature brought  over  Into  the  general  laws 
for  the  govemmeht  of  the  cities  the  pro- 
vision which  had  thus  been  construed,  it  did 
so  in  view  of  the  Interpretation  which  the- 
language  had  received,  and  the  settled  prac- 
tice under  those  statutes.  This  construction 
harmonizes  the  statute  with  the  Code  of 
Practice  and  the  well-settled  common-law 
rule.  By  section  479  of  the  Civil  Code,  "the 
writ  of  prohibition  is  an  order  of  the  circuit 
court  to  an  Inferior  court  of  limited  juris- 
diction prohibiting  It  from  proceeding  In  a 
matter  out  of  Its  jurisdiction."  At  common- 
law  the  writ  only  lay  to  restrain  judicial 
tribunals  from  unauthorized  judicial  acts. 
It  could  not  be  used  to  prevent  the  perform- 
ance of  ministerial  acts,  nor  could  it  be  used, 
to  restrain  executive  officers  or  private  per- 
sons or  corporations.  16  Enc.  PL  &  Prac. 
1102,  1108.  The  reason  for  the  distinction  is 
that  the  writ  of  injunction  affords  an  ade- 
quate remedy  in  actions  against  private  per- 
sons or  corporations  or  ministerial  officers. 
The  purpose  of  the  statute  seems  to  have- 
been  not  to  change  the  character  of  a. 
writ  of  prohibition  which  was  so  well  settled, 
but  to  authorize  the  Issuance  of  the  writ 
where  persons  were  proceeded  against  under 
ordinances  which  were  claimed  to  be  In- 
valid, thus  securing  them  an  adequate  rem- 
edy; for  there  might  be  no  appeal,  and  the- 
cost  of  defending  a  multltude/Xif  suits  made 
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it  neceaaary  to  hare  some  more  summary 
way  of  testing  tbe  validity  of  the  ordinance 
at  the  outset.  In  this  case  the  defendants 
who  were  proceeded  againat  by  the  writ  of 
prohibition  were  the  telephone  company,  a 
private  corporation,  and  the  city  of  Camp- 
bellavUle.  No  remedy  waa  aought  against 
any  Judicial  officer,  and,  under  the  rule  of 
construction  announced  In  the  case  referred 
to,  the  circuit  Judge  waa  not  authorized  by 
the  statute  to  Issue  tbe  writ  of  prohibition  in 
contest. 

The  motion  is  therefore  sustained,  and  the 
writ  of  prohibition  from  this  court  may  is- 
«ae  as  prayed  in  tbe  petition. 


FRICK  CO.  V.  MOBOAN  et  aL 

(Gourt  of  Appeals  of  Kentucky.    Oct.  23. 

1902.) 

BALBS— WARRANTY— FAILURB  TO  QIVB  NO- 
Tica  OF  DEFECTS. 

1.  Defendant  purchased  a  threshing  machine 
July  27,  1897,  under  a  warranty  requiring  de- 
fendant, within  10  days  of  the  6r8t  starting,  to 
give  notice  of  any  defects,  etc.  Defendant  took 
the  machinery  and  used  it  10  days  before  exe- 
cuting tbe  notes  for  the  price  sued  on,  and 
during  that  season  threshed  with  the  machin- 
ery more  than  10,000  bushels  of  grain,  and  the 
next  season  more  than  13,000.  On  October  26, 
1897,  and  on  April  25,  1898,  defendant  wrote 
letters  recommending  the  machine.  Held  that, 
plaintiff  never  having  waived  the  conditions  of 
the  contract  as  to  notice,  defendant  was  not 
entitled  after  usiug  the  machine  for  more  than 
two  years  to  defend  an  action  for  the  price  on 
the  ground  that  it  failed  to  work  satisfactorily. 

Appeal  from  circuit  court,  Shelby  county. 

"Not  to  be  officially  reported." 

Action  by  the  Frick  Ciompany  against  B. 
Morgan  &  Co.  From  a  Judgment  in  favor 
of  defendants  on  a  set-off,  plaintiff  appeals. 
Reversed. 

O.  O.  Gilbert  for  appellant  Willis  & 
WUlls,  for  appellees. 

BURNAM,  J.  In  July,  1897,  tbe  appel- 
lant the  Frick  Company,  of  Waynesboro, 
Pa.,  sold  and  delivered  to  the  defendants,  B. 
Morgan  &  Co.,  of  Shelby  county,  Ey.,  a 
"threshing  outflt"  consisting  of  a  "traction 
engine"  and  an  "automatic  staker  and  sepa- 
rator," with  all  the  belts,  fixtures,  and  ap- 
purtenances belonging  thereto,  at  the  price 
of  $1,220,  $340  of  which  was  paid  in  cash; 
and  two  notes  for  $440  each,  due  and  pay- 
able on  the  let  days  of  October,  1898,  and 
1809,  were  executed.  To  secure  the  payment 
of  the  deferred  notea,  the  vendees,  on  the 
27th  of  July,  1897,  executed  a  mortgage  to 
the  vendors  on  the  machinery.  The  contract 
of  sale  between  the  parties  and  conditions 
thereof  are  set  out  at  great  length  In  the  or- 
der for  tbe  machinery  signed  by  Morgan  & 
Co.,  and  forwarded  to  the  Frick  Company, 
on  the  3d  day  of  June,  1897.  The  warranty 
is  as  follows:  "Said  machinery  is  warranted 
to  be  manufactured  of  good  material  and 
workmanship,  and  that  It  will,  by  proper 
management,  perform  as  wdl  as  any  other 


of  tbe  same  size  and  rated  capacity  made 
for  said  purpose.  But  the  undersigned  [pur- 
chaser] hereby  agree  that  If  It  does  not  sat- 
isfy said  warranty  they  will  within  ten  days 
from  first  starting  it  In  operation  give  writ- 
ten notice  to  the  agent  from  whom  purchas- 
ed, and  also  by  registered  letter  to  the  Frick 
Company  at  Waynesboro,  Pa.,  stating  what: 
part  or  parts  and  wherein  it  fails.  If  defect 
Is'  such  as  Frick  thinks  can  be  remedied  by 
purchaser,  Frick  Company  may  first  advise 
by  letter,  and  If  purchasers  cannot  remedy 
It  they  will  again  notify  Frick  Company  at 
Wayneslwro,  Pa.,  Immediately  by  telegram 
or  registered  letter,  and  allow  reasonable 
time  to  send  some  one  to  remedy  It;  the  pur- 
chaser agreeing  throughout  to  render  friend- 
ly asslatance."  Morgan  &  Co.  failed  to  pay 
ail  of  tbe  deferred  notes.  Thereupon  Frick 
Company  instituted  this  suit  in  which  they 
Bought  to  collect  the  notes  and  to  enforce  the 
mortgage  Hen  made  to  secure  them.  Tbe  de- 
fendants, by  way  of  defense,  admitted  the 
execution  and  delivery  of  tbe  notes  saed  on, 
and  plead  a  breach  of  so  much  of  the  war- 
ranty as  guaranties  that  the  machinery  will 
by  proper  management  perform  as  well  as 
any  other  of  the  same  size  and  rated  ca- 
pacity made  for  the  same  purpose,  and  al- 
lege that  the  separator  did  not  do  satisfac- 
tory work,  or  as  good  as  other  similar  ma- 
chinery, In  that  It  would  not  thresh  orchard 
grass  seed  at  all,  nor  other  grass  as  well  as 
some  other  machines,  and  claimed  that  they 
had  been  greatly  damaged  thereby,  and 
sought  by  way  of  counterclaim  a  cancella- 
tion of  the  notes  sued  on  and  $500  In  dam- 
ages. A  reply  was  filed  controverting  the 
affirmative  averments  of  the  answer. 

It  appears  from  tbe  testimony  that  apx)el- 
lees  took  posaeasion  of  the  machinery  and 
used  it  10  days  before  executing  the  notes 
sued  on  and  mortgages  made  to  secure  their 
payment;  that  during  the  season  of  1897 
they  threshed  more  than  10,000  bushels  of 
grain,  and  that  they  continued  to  use  It  dur- 
ing 1898,  and  threshed  during  that  season 
more  than  18,000  bushels  of  grain.  There  Is 
no  allegation  or  proof  that  they  ever  com- 
piled with  the  conditions  of  their  contract  of 
purchase,  that  if  the  machine  did  not  satisfy 
the  warranty,  "they  would  within  ten  days 
from  first  starting  it  in  operation  give  writ- 
ten notice  to  the  agent  Ruasel,  from  whom 
they  purchased  it,  and  also  by  registered  let- 
ter to  tbe  Frick  Company,  at  Waynestioro, 
Pa.,  stating  what  part  or  parts  and  wherrin 
It  failed."  Whilst  there  was  some  verbal 
complaint  to  Russel  at  the  time  the  machine 
was  put  In  operation  that  it  would  not 
thresh  orchard  grass,  it  is  not  claimed  that 
they  ever  notified  him  that  they  would  not 
keep  and  pay  for  It  until  In  the  fall  of  1808, 
after  they  had  finished  threahlng  for  the  sec- 
ond season.  Even  hi  their  answer  they  make 
no  complaint  of  any  part  of  tbe  machinery 
except  the  separator,  and  the  notes  sued  on 
the  mortgage  made  to  secure  them  were  exe- 
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cated  after  they  had  had  a  full  opportnnlty 
to  test  the  machinery,  aa  they  had  threshed 
a  good  deal  of  -wheat  prior  thereto.  And  as 
late  as  October  25,  1807,  George  Morgan,  In 
a  letter  to  John  W.  Rnssel,  In  speaking  of 
the  outfit,  says:  "The  machine  ran  Just  as 
well  on  the  last  crop  as  It  did  on  the  first 
one.  One  of  the  last  crops  was  threshed  at 
the  rate  of  150  bushels  an  hotu:.  The  fellow 
came  over  that  has  a  Rumley.  He  said  that 
the  separator  was  very  gooa,  but  that  the 
engines  were  out  of  sight.  I  got  through 
last  week,  and  pulled  the  engine  into  the 
shed."  And  on  the  2dth  of  April,  1898.  this 
appellee  again  wrote  to  the  agent,  Russel,  as 
follows:  "I  have  my  first  man  to  hear  com- 
plain of  leaving  any  grain  in  the  stack.  The 
chickens  on  our  stacks  starved  to  death, 
while  on  others  they  fatten.  If  you  want 
me  to  write  a  letter  in  regard  to  the  outfit, 
let  me  know  and  I  will  do  so."  The  letter 
referred  to  is  evidently  a  letter  of  recom- 
mendation of  the  thresher,  which  Bussel  had 
solicited  from  Morgan,  and  which  Mr.  Mor- 
gan had  neglected  to  forward.  The  war- 
ranty In  this  case  is  materially  dlfTerent  from 
that  recited  In  the  case  of  Manufacturing  Ck>. 
v.  Yeager  (Ky.)  66  S.  W.  «82.  In  that  case 
the  contract  required  that  the  vendee  should 
give  notice  either  to  the  company  or  to  the 
agent  of  any  defect  in  the  maclilne  In  two 
days;  In  this  It  requires  the  notice  to  be 
given  both  to  the  agent  and  to  the  company. 
And  the  law  Is  well  settled  that  where  the 
purchaser  of  the  machine  agreed  that.  If  It 
proved  defective,  he  would  give  notice  there- 
of to  the  vendor,  he  was  not  entitled  either 
to  return  the  machine  because  of  a  defect  of 
which  he  did  not  give  notice  nor  resist  the 
payment  of  the  purchase  price  because  of 
such  defect.  See  Osborne  v.  Traylor,  8  Ky. 
Law  Rep.  359;  28  Am.  &  Ecg.  E2nc.  Law,  p. 
112;   Ben].  Sales,  f  703. 

It  Is  clear  from  the  testimony  that  appel- 
lants never  waived  the  conditions  of  their 
contract  as  to  the  notice,  and,  as  appellees 
failed  to  comply  therewith,  they  cannot  be 
permitted,  after  using  the  separator  for  more 
than  two  years,  to  defend  an  action  for  the 
purchase  money  on  the  ground  that  It  failed 
to  work  satisfactorily. 

We  are  of  opinlMi  that  the  trial  court  erred 
in  allowing  appellee  a  credit  of  $200  upon  the 
judgment  appealed  from,  and  the  judgment 
Is  reversed,  and  cause  remanded,  with  In- 
structions to  enter  a  judgment  for  the  full 
amonnt  of  the  unpaid  notes  sued  on,  and  for 
other  proceedings  consistent  herewith. 


MONTICELLO    &    B.    TTTRNPIKB    ROAD 

CO.  V.  JONES. 

(Court  of  Appeals  of  Kentucky.    Oct  23, 

1902.) 

EXCBSSIVB    VERDICT— HIOHWATB—DBFBCTTVB 

CULVERT. 

1.  A  verdict  of  |500  will  not  be  set  aside  as 
excessive   where  it   appears  that  plaintiff  re- 
ceived  injDr7  to  the   shin   bone,   necessitating 
CB  S.W.— 68 


the  taking  out  of  part  of  the  bone  several 
months  after  the  accident,  and  was  severely 
bruised  above  the  knee  and  in  the  eroiu  and 
otherwise  injured,  confining  him  at  liis  home 
for  several  weeks,  suffering  loss  of  time  from 
his  work,  and  incurring  expense  for  medical 
attendance. 

2.  A  turnpike  company  is  liable  for  injury 
from  a  defective  cnlvert  crossing  its  highway, 
and  constructed  by  it,  which  defect  consisted 
of  a  hole  therein  not  more  than  six  feet  from 
the  center  of  the  wa^on  track,  and  which  had 
been  apparent  to  travelers  for  some  time  be- 
fore the  accident,  and  which  the  company 
could  have  discovered  by  the  exercise  of  ordi- 
nary care. 

Appeal  from  circuit  court,  Wayne  county. 

"Not  to  be  officially  reported." 

Action  by  William  T.  Jones  against  the 
Monticello  &  Bumslde  Turnpike  Road  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

S.  C.  Hardin  and  Jno.  W.  Tuttle,  for  ap> 
pellant    Joe  Bertram,  for  appellee. 

BURNAM,  J.  The  appellee,  William  T. 
Jones,  who  was  the  plaintiff  In  the  court  be- 
low, Instituted  this  suit  in  April,  1901, 
against  the  appellant,  the  Monticello  &  Bum- 
aide  Tnrnpike  Road  Company,  and  alleged, 
in  substance,  that  on  the  23d  day  of  Decem- 
ber, 1900,  whilst  crossing  a  culvert  construct- 
ed across  the  defendant's  road,  which  was 
covered  with  large,  flat  stones,  on  horseback, 
his  horse  suddenly  shied  at  the  barking  of  a 
dog,  and  stepped  into  an  opening  between 
the  stones  that  covered  the  culvert,  and,  in 
his  struggles  to  extricate  his  foot  therefrom, 
threw  defendant  over  his  head,  onto  the 
road,  and  before  he  could  get  out  of  the 
way  the  horse  succeeded  In  jerking  his  foot 
from  the  hole,  and  jumped  on  him  with  his 
feet.  Inflicting  painful  wounds  and  bruises, 
which  occasioned  him  great  mental  and 
physical  suffering,  loss  of  time,  and  expense, 
and  that  the  horse  was  a  safe  and  gentle 
one,  and  that  the  hole  was  about  six  feet 
from  the  center  of  the  turnpike  road,  ahd 
was  exceeding  dangerous  to  any  person  riding 
or  driving  over  the  road,  and  had  been  per- 
mitted to  remain  in  this  condition  for  a  long 
time  prior  to  the  accident,  by  the  negligent 
of  the  defendant.  The  defendant  controvert- 
ed the  affirmative  averments  of  the  petition, 
and  alleged  that  the  hole  in  the  covering 
of  the  culvert  was  more  than  7%  feet  from 
the  middle  of  the  road,  and  did  not  render 
It  unsafe  or  dangerous  for  an  ordinarily 
prudent  traveler;  that  the  entire  roadway  at 
the  place  mentioned  was  more  than  15  feet 
wide,  and  was  in  good  repair,  and  also  In- 
terposed a  plea  of  contributory  negligence. 

A  trial  before  a  jury  resulted  in  a  verdict 
and  judgment  for  ?500  In  favor  of  the  plain- 
tiff. We  are  asked  upon  this  appeal  to  re- 
verse the  judgment,  mainly  upon  the  ground 
that  it  was  excessive  and  palpably  against 
the  weight  of  evidence.  It  appears  from 
the  testimony  that  the  plaintiffs  shin  bone 
was  severely  shattered  by  tbe~^hqof  ofi  the 
.digitized  by  VjOOQ  It 
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bone,  and  that  parts  of  the  bone  were  taken 
out  several  months  after  the  injury,  and  that 
he  was  also  severely  bruised  above  the  knee 
and  in  his  groin,  and  otherwise  Injured,  be- 
ing confined  at  his  home  for  several  weeks, 
and  In  consequence  there  suffered  loss  of 
time  from  his  work,  and  incurred  consid- 
erable expense  for  medical  attention.  It  la 
shown  that  the  hole  In  the  culvert  is  not 
exceeding  six  feet  from  the  center  of  the 
"wagon  track"  In  the  road,  and  that  it  had 
been  apparent  to  travelers  for  some  time  be- 
fore appellee's  injury,  and  could  have  been 
seen  by  the  appellant's  officers  by  the  exer- 
cise of  ordinary  care  on  their  part  When 
a  road  Is  opened,  and  public  travel  Invited 
thereon,  It  must  be  kept  reasonably  safe  for 
such  travel;  and  the  general  rule  appears 
to  be  In  the  case  of  macadamized  roads,  that 
the  duty  to  keep  in  repair  extends  to  the 
full  width  of  the  macadamized  portion  there- 
of. The  culvert  at  which  the  accident  oc- 
curred was  built  by  the  defendant,  and  Its 
covering  of  broad,  flat  stones  Is  a  part  of  Its 
construction;  and  the  law  Imposed  upon  It 
the  duty  of  seeing  that  this  covering  was 
■ofiScient  for  the  purpose  for  which  It  was 
used.  No  complaint  Is  made  of  the  instruc- 
tions given  by  the  trial  court,  and  none  were 
asked  by  the  defendants  defining  to  what 
extent  It  was  their  duty  to  keep  the  culvert 
in  repair.  Upon  the  whole  case,  we  would 
not  be  Justified  In  reversing  the  Judgment 
complained  of. 
Judgment  affirmed. 


SETTER'S  ADM'B  t.  CITT  OP  HATS- 

VILLB. 

(Court  of  Appeals  of  Kentncky.    Oct  23, 

1902.) 

MUNICIPAL  CORPORATIONS— NEGUGBNCHJ— OB- 
STRUCTION OF"  STREETS— STREET  RAILROAD 
—  INJURIES  TO  PEDESTRIANS  —  PROXIMATE 
CAUSE. 

1.  Plaintiff  alleged  that  defendant  dty  per- 
mitted one  of  its  streets  to  become  obstructed 
on  its  north  side  b^  debris,  etc.,  leaving  only  a 
narrow  path  between  the  obstruction  and  the 
tracks  of  a  street  railway,  and  permitted  un- 
dergrowth, bushes,  etc.,  to  remain  in  the  street 
which  obstructed  the  vision  of  pedestrians  on 
that  side,  and  that  by- reason  thereof  plaintiff's 
intestate,  while  walking  along  such  path,  was 
struck  by  a  car  and  killed.  Plaintiff  further 
alleged  that  the  collision  occurred  in  the  day- 
time, and  that  the  motormau  in  charge  of  the 
car  by  the  exercise  of  ordinary  care  could  have 
discovered  intestate's  peril  in  time  to  avoid 
striking  her.  Held,  that  the  negligence  of  the 
city  in  permitting  the  street  to  be  obstructed 
was  not  the  proximate  cause  of  the  accident 

Appeal  from  circuit  court.  Mason  county. 

"To  be  officially  reported." 

Action  by  Elizabeth  Setter's  administrator 
against  the  city  of  Maysvllle.  From  a  Judg- 
ment in  favor  of  defendant  plaintiff  appeals. 
Affirmed. 

Cole  &  Son  and  Thos.  R.  Phlster,  for  ap- 
pellant E.  L.  Worthington,  L.  W.  Galbralth. 
<ind  Thos.  M.  Wood,  for  appellee. 


BTJRNAM,  J.  Elizabeth  Setter  yns  run 
over  and  killed  by  an  electric  street  car 
whilst  walking  along  the  north  side  of  Sec- 
ond street,  in  the  city  of  Maysvllle,  Just  ont' 
side  the  track  of  the  railway  company,  and 
her  administrator  In  this  suit  seeks  to  re- 
cover damages  for  her  death  against  the 
city  of  Maysvllle  on  the  ground  that  the 
negligence  of  the  city  authorities  was  the 
proximate  cause  of  her  death.  The  alleged 
acts  of  negligence  charged  against  the  dty 
are,  In  substance,  that  Second  street  is  one 
of  the  main  thoroughfares  of  the  city:  that 
the  city  authorities  negligently  left  large 
piles  of  brick,  tin  cans,  railroad  ties,  and 
other  debris  In  the  street  between  the  track 
of  the  railway  company  and  the  north  side 
of  the  street  and  that  they  also  permitted 
undergrowth,  bushes,  etc.,  to  grow  on  the 
north  side  of  the  street  near  the  place  of 
the  acddent  which  obstructed  the  vision  of 
pedestrians  traveling  on  the  north  side  there- 
of, and  farced  them  to  travel  In  a  narrow, 
beaten  path  between  said  undergrowth  and 
d6bris,  on  the  one  side,  and  thfe  track  of  the 
Maysvllle  Street  Railway  &  Transfer  Com- 
pany, on  the  other,  for  a  distance  of  about 
300  feet;  and  that  the  dty  authorities  per- 
mitted the  railway  company  to  maintain  trol- 
ley poles  along  Its  track,  and  the  grade  to 
be  one  or  two  feet  higher  than  the  portloD 
of  the  street  on  the  north  side,  and  failed 
to  erect  barricades  between  the  street  and 
the  trolley  track.  After  setting  out  the  vari- 
ous acts  of  negligence  relied  on  against  the 

city,  the  petition  charges  "that  on  the 

day  of ,  IfiOO,  while  his  Intestate  was 

passing  along  the  north  side  of  said  street, 
going  east  from  a  store  where  she  had  been 
on  business.  In  a  direct  line  to  Dryden'a  coal 
office  and  yard,  on  the  north  side  of  said 
street  one  of  her  objective  points,  she  ar- 
rived at  said  pole,  or  thereabouts,  and  be- 
ing confronted  by  said  undergrowth,  weeds, 
piles  of  stone,  railroad  ties,  and  other  debris, 
and  said  street  at  a  lower  grade  than  that 
of  the  railroad  bed  on  the  one  side,  and  l>e- 
Ing  confronted  by  the  railroad  track  on  the 
other,  she  was  forced  to  avoid  the  danger 
of  crossing  or  walking  on  said  track  to  travel 
the  said  narrow,  beaten  pathway  on  said 
side,  used  by  the  public  generally,  between 
said  pole  and  said  track,  and  whilst  between 
said  pole  and  said  track  she  was,  without 
fault  on  her  part  struck  by  a  car  of  the 
Maysviile  Street  Railway  &  Transfer  Com- 
pany; that  by  reason  of  the  gross  acts  of 
negligence  aforesaid,  she  was  knocked  under 
the  wheels  of  said  car,  and  so  bruised  and 
mangled  that  she  died  from  such  Injuries." 

It  Is  not  alleged  that  Second  street  was 
ever  graded  or  sidewalk  constructed  for  the 
use  of  the  public  on  the  north  side  of  said 
street  at  and  along  the  place  where  the  ac- 
cident occurred.  Substantially  the  only  wrong 
charged  to  appellee  which  contributed  in  any 
wise  to  the  death  of  Intestate  was  its  failure 
to  keep  the  north  side  of  Second  street  free 
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from  the  obstrnctlons  enumerated,  which 
compelled  plaintiff's  Intestate  to  walk  so 
cioee  to  the  street  car  track  that  she  was  mn 
over  and  klUed  thereby.  The  circuit  Judge 
sustained  a  general  demurrer  to  the  original 
and  various  amended  petitions,  and  the  plain- 
tiff has  appealed;  and  the  question  to  be  de- 
termined is,  conceding  the  alleged  facts  to  be 
true,  was  the  negligence  complained  of  the 
proximate  cause  of  the  Injury  and  death  of 
plaintiff's  Intestate?  There  can  be  no  doubt 
that  the  actual  and  immediate  cause  of  her 
death  was  the  collision  with  the  trolley  car. 
But  It  Is  insisted  for  the  appellant  that,  as 
appellee  was  primarily  negligent  in  the  dis- 
charge of  the  duties  Imposed  upon  It  by  law. 
Its  negligence,  as  well  as  that  of  the  railway 
company,  which  actually  Inflicted  the  Injury, 
must  In  law  be  considered  -as  the  proximate 
cause  of  Intestate's  injury.  Thompson,  In  his 
GommentarleB  on  the  Law  of  Negligence  (sec- 
tion 44),  says:  "No  negligence  or  other  wrong 
of  any  kind  whatsoever  can  furnish  the  foun- 
dation of  an  action  for  damages  unless  it  was 
the  proximate  cause  of  the  Injury  suffered  by 
the  plaintiff:  the  maxim  of  law  being,  'Oausa 
proxlma,  non  remota,  spectatur.'  Sec.  45.  This 
being  one  of  the  elements  essential  to  recov- 
ery, it  follows  that  the  burden  of  showing 
that  the  negligence  or  other  wrong  was  the 
proximate  cause  of  the  injury  Is  upon  the 
plaintiff.  The  plaintiff  must  not  only  prove 
negligence,  but  he  must  also  prove  that  the 
negligence  was  the  proximate  cause  of  the 
injury."  And  he  cites  by  way  of  Illustration 
the  case  where  a  railway  company  violates  an 
ordinance  limiting  the  speed  of  its  trains 
within  the  limits  of  a  dty,  or  runs  an  engine 
In  the  nighttime  without  a  headlight,  and 
during  the  period  of  this  dereliction  injury 
happened  to  various  persons,  which  they  fail- 
ed to  show  was  due  to  the  dereliction,  but 
to  some  other  causes,  for  which  the  defend- 
ant was  not  responsible.  In  all  of  these  cases 
It  was  held  that  the  plaintiff  could  not  recov- 
er. On  the  other  hand,  it  is  said  that,  where 
the  proximate  cause  and  sole  cause  of  the  In- 
jury Is  specifically  ascertained,  the  law  will 
not  stop  to  speculate  on  what  might  have  oc- 
curred had  such  cause  been  absent  In  2 
Shear.  &  B.  Neg.  §  26,  the  authors  say:  "The 
breach  of  duty  upon  which  an  action  Is  brought 
must  not  only  be  the  cause,  but  the  proxi- 
mate cause,  of  the  damage  to  the  plaintiff. 
We  adhere  to  this  old  form  of  words  because, 
while  it  may  not  have  originally  meant  what 
to  now  Intended,  It  is  not  Immovably  Identified 
with  any  other  meaning,  and  Is  the  form 
which  has  been  so  long  in  use  that  its  rejec- 
tion would  make  nearly  all  the  reported  cases 
on  the  question  Involved  unlntelltglble.  The 
proximate  cause  of  an  event  must  be  under- 
stood to  be  that  which  in  the  natival  and 
continuous  sequence,  unbroken  by  any  new 
canse,  produces  that  event,  and  without  which 
that  event  would  not  have  occurred."  In  note 
8  the  authors  say:  "If  It  cannot  be  said  that 
the  result  would  have  Inevitably  occurred  by 


reason  of  the  defendant's  negligence.  It  can- 
not be  found  that  it  did  so  occur,  and  the 
plaintiff  has  not  made  out  bis  case."  And 
Wharton,  In  his  law  of  Negligence  (aectlcHi 
l&i),  says:  "Suppose  that,  if  it  had  not  been 
for  the  Intervention  of  a  responsible  third 
party,  the  defendant's  negligence  would  have 
produced  no  damage  to  the  plaintiff;  is  the  de- 
fendant liable  to  the  plaintiff?  This  question 
must  be  answered  In  the  negative,  tor  the 
general  reason  that  causal  connection  between 
negligence  and  damage  Is  broken  by  the  In- 
terposition of  Independent  human  action.  I 
am  negligent  on  a  particular  subject-matter 
as  to  which  I  may  not  be  contractually  bound. 
Another  person,  moving  Independently,  comes 
In,  and,  either  negligently  or  maliciously,  so 
acts  as  to  make  my  negligence  Injurious  to  a 
third  person.  If  so,  the  person  so  intervening 
acts  as  a  nonconductor,  and  Insulates  my  neg- 
ligence so  that  I  cannot  be  sued  for  the  mis- 
chief which  the  person  so  Intervening  direct- 
ly produces.  He  is  the  one  who  Is  liable  to 
the  person  injured.  I  may  be  liable  to  him 
for  my  negligence  In  getting  him  into  diffi- 
culty, but  I  am  not  liable  to  others  for  the 
negligence  which  he  alone  was  the  cause  of 
making  operative."  And  in  section  909:  "It 
has  already  been  seen  that  the  negligence  of  a 
third  person  Intervening  between  the  defend- 
ant's negligence  and  the  damage  breaks  the 
causal  connection  between  the  two.  •  •  • 
There  Is  no  road  that  has  no  imperfections, 
and,  if  a  traveler  is  forced  against  one  of 
these  through  the  negligence  of  a  third  party, 
it  la  from  the  latter,  and  not  from  the  town, 
that  redress  must  be  sought"  In  Scheffer  t. 
Raih-oad  Co.,  105  U.  S.  249,  26  L.  Ed.  1070, 
this  state  of  case  was  presented:  By  reason 
of  the  collision  of  two  railway  trains,  a  pas- 
senger was  Injured,  and  In  consequence  be- 
came Insane,  and  some  eight  months  there- 
after committed  suicide.  It  was  held  In  a  suit 
by  his  pergonal  representatives  against  the 
railway  company  that  his  own  act  was  the 
proximate  cause  of  his  death,  and  they  were 
not  entitled  to  recover  from  the  company. 
The  court  In  that  case,  through  Judge  Miller, 
said:  "In  order  to  warrant  a  finding  that 
negligence,  or  an  act  not  amounting  to  wan- 
ton wrong,  is  the  proximate  cause  of  an  in- 
jury, It  must  appear  that  the  Injury  was  the 
natural  and  probable  consequence  of  the  negli- 
gence or  wrongful  act  and  it  ought  to  have 
been  foreseen  in  the  light  of  attending  circum- 
stances." In  Whltt.  Smith,  Neg.  p.  13T,  it  la 
said:  "If  the  negligence  of  the  defendant 
would  not  have  caused  the  Injury  but  for  the 
intervention  of  the  negligence  of  a  third  per- 
son, the  defendant  will  not  be  liable."  In 
Cooley,  Torts,  §  70,  the  author  says:  "If  the 
original  wrong  only  becomes  Injurious  In  con- 
sequence of  the  Intervention  of  some  distinct 
wrongful  act  or  omission  of  another,  the  In- 
Jury  shall  be  Imputed  to  the  last  wrong,  as 
the  proximate  cause,  and  not  to  that  which 
was  more  remote."  "A  long  series  of  Judicial 
decisions   has   defined   proximate  or  1mm  e- 
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dlate  and  direct  damages  to  be  the  ordinary 
and  natural  results  of  negligence  such  as  are 
usual,  and  therefore  might  haTe  been  ex- 
pected; and  this  includes  In  the  category  of 
remote  damages  sucb  as  are  the  result  of  an 
accidental  or  unusual  combination  of  circum- 
stances, which  would  not  reasonably  be  an- 
ticipated, and  over  which  the  negligent  party 
has  no  control."    See  Thoinp.  Neg.  {  47. 

Applying  these  well-recognized  principles  of 
law  to  the  facts  alleged  by  the  defendant,  can 
It  be  said  that  the  condition  of  Second  street, 
on  the  north  side,  at  the  point  where  the  In- 
Jury  Is  alleged  to  have  occurred,  was  the  prox- 
imate cause  of  intestate's  loss  of  life?  It  is 
not  alleged  that  on  the  south  side  of  the  rail- 
way track  the  road  was  in  any  wise  obstruct- 
ed, or  that  the  sidewalk  on  that  side  of  Sec- 
ond street  was  not  In  suitable  condition  for 
the  use  of  the  public.  But  plalntiir  does  allege 
that  the  collision  between  his  intestate  and 
the  trolley  car  occurred  during  the  daytime, 
and  that  the  motorman  in  charge  of  the  car 
could,  by  the  exercise  of  ordinary  care,  have 
discovered  her  peril  In  time  to  have  avoided 
striking  her.  If  this  allegation  is  true,  plain- 
tiff had  a  good  cause  of  action  against  the 
trolley  car  company.  If  It  is  not  true,  and  she 
voluntarily  walked  upon  such  track,  or  so 
close  thereto  as  to  be  In  striking  distance 
from  a  passing  car,  without  being  on  the 
lookout  for  the  approach  of  a  car,  she  was 
guilty  of  such  contributory  negligence  as 
would  preclude  her  from  recovery.  And  It 
seems  to  us  that  in  no  contingency  was  the 
alleged  negligence  of  the  appellee  the  prox- 
imate cause  of  her  Injury  and  death.  In  view 
of  the  conclusion  which  we  have  reached  up- 
on this  question,  It  Is  unnecessary  for  us  to 
consider  the  question  whether  a  mimlcipal  cor- 
poration can  be  made  liable  for  damages  for 
mere  failure  on  the  part  of  the  city  authori- 
ties to  grade  and  pave  a  suburban  street. 

For  reasons  Indicated,  the  Judgment  la  af- 
firmed. 


NORTHINGTON  v.  SUBLETTE  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct  23, 

1902.) 

SCHOOLS  AND  SCHOOL  DISTRICTS— TEACHERS 
—EXAMINATIONS— QRADB  —  CERTIFICATES  — 
ISSUANCE  —  DISCRETION  Ot  SUPERINTEND- 
ENT—MANDAMUS. 

1.  While  mandamus  will  not  lie  to  compel  the 
board  of  examiners  of  teachers  to  give  a  teach- 
er any  particular  grade,  yet  where  they  have 
examined  her  papers  and  fixed  her  standing 
tbey  huve  no  further  discretion  aud  may  be 
compelled  by  mandamus  to  issue  her  a  certifi- 
cate of  the  grade  to  which  she  is  entitled. 

2.  Ky.  St.  i  4503,  declares  that  a  county 
teacher's  certiiicate  of  the  first  class  shall  re- 
quire an  average  grade  of  85  per  cent.  Sec- 
tion 448  declares  that  words  purporting  to  give 
authority  to  three  or  more  persons  shall  be 
construed  as  giving  sucb  authority  to  a  major- 
ity of  them.  Held,  that  where  two  of  the  three 
members  of  the  board  of  examiners  decided  that 
a  teacher  had  passed  an  examination  entitling 

f  L  See  Mandamus,  vol.  33,  Cent  Dig.  ^  174. 


her  to  a  county  certificate  of  the  first  class,  the 
connty  superintendent  had  no  discretion  to  re- 
fuse to  isane  a  certificate  of  that  gnda  to  her. 

Appeal  from  circuit  court,  Ballard  connty. 

"To  be  ofllclally  reported." 

Mandamus  by  Jessie  Xorthington  against 
A.  D.  Sublette  and  others.  From  a  Judg- 
ment dismissing  the  petition,  plaintiff  ap- 
peals.   Reversed. 

O.  W.  Reeves,  for  appellant  Bugg  & 
WlcUlfle  and  Shelboum  &  Kane^  for  ajtpel- 

HOBSOX,  J.  This  was  an  application  by 
appellant,  Jessie  Northington,  by  her  next 
friend,  for  a  mandamus  against  appellees  as 
the  county  board  of  examiners  of  teacbers 
of  the  common  schools  of  Ballard  connty,  re- 
quiring them  to  issue  to  her  a  flrst-class  cer^ 
tlflcate.  She  alleged  that  upon  her  exam- 
ination it  was. found  and  determined  by  the 
board  that  her  general  average  grade  ex- 
ceeded 8S  per  cent.,  and  her  lowest  grade 
was  above  65  per  cent,  and  the  board  de- 
cided that  she  was  mtitled  to  a  flrst-class 
certificate,  but  the  superintendent,  from 
some  unknown  cause,  refused  to  permit  the 
certificate  to  be  issued  to  her.  Appellees 
John  M.  Moore  and  Belle  Dunn,  two  mem- 
bers of  the  board,  filed  answer,  In  which 
they  In  substance  alleged  that  the  state- 
ments of  the  petition  were  true.  The  third 
member  of  the  board,  appellee  A.  Dee  Sub- 
lette, filed  answer  controverting  the  allega- 
tions of  the  petition.  She  afterwards  filed 
an  amended  answer.  In  which  she  alleged 
that  the  plaintiff  received  aid  In  her  exam- 
ination. This  was  denied  by  a  reply,  and 
on  final  hearing  the  conrt  dismissed  the  pe- 
tition. 

There  Is  little  conflict  in  the  evidence, — so 
little  that  the  real  facts  In  the  case  may  be 
simply  stated.  There  Is  no  dispute  that  ap- 
pellant was  graded  satisfactorily  on  every- 
thing except  spelling,  and  that  she  In  fact 
made  an  average  of  86  per  cent  The  only 
question  is  whether  she  made  an  average  of 
65  per  cent  on  spelling.  Appellees  Moore 
and  Dunn  decided  that  her  grade  on  spell- 
ing was  70.  Appellee  Sublette  held  It  to  be 
60,  and  refused  to  sign  a  flrst-class  certlfl- 
cate.  Appellees  Moore  and  Dunn  finally 
signed  the  second-class  certificate,  not  be- 
cause they  had  changed  their  conclusion,  but 
because  they  thought  It  would  be  better  to 
give  a  second-class  certificate  than  none,  and 
there  was  an  understanding  that  the  matter 
of  the  grade  on  spelling  was  thereafter  to  be 
settled.  A  referee  to  whom  the  matter  was 
referred  to  by  them  decided  the  grade  was 
65,  but  appellee  Sublette  still  refused  to  sign 
the  certificate. 

It  Is  true  mandamus  does  not  lie  to  con- 
trol a  discretion.  It  only  lies  to  compel  min- 
isterial action.  It  lies  against  the  board  of 
examiners  to  compel  them  to  decide  what 
grade  a  teacher  has  made^  but  It  does  not 
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lie  to  compel  them  to  give  tbe  teacher  a  cer- 
tain grade.  In  other  words,  if  they  make  a 
mistake  in  grading  the  teacher  that  mistake 
cannot  be  corrected  by  mandamus;  for  in 
grading  the  teachers  they  must  exercise 
their  own  Judgment,  and  this  cannot  be  con- 
trolled by  the  courts.  But  when  they  have 
graded  the  teacher  they  have  no  further  dis- 
cretion. The  statute  prescribes  the  grade  of 
certificate  to  be  Issued:  "A  county  certifi- 
cate of  the  first  class  shall  require  an  aver- 
age grade  of  eighty-five  per  centum  upon  all 
the  subjects  of  the  common  school  course 
and  upon  the  science  and  art  of  teaching; 
and  the  lowest  grade  in  any  subject  shall  not 
be  les-  than  slxiy-five  per  centum."  Ky.  St. 
S  4503.  It  therefore  follows  that  If  a  teacher 
makes  the  required  grade  he  Is  entitled  to  a 
flrst-class  certificate,  and  the  board,  without 
special  cause  not  alleged  here,  has  no  right 
to  withhold  it  from  him.  By  section  448, 
Ky.  St.,  it  Is  provided:  "Words  purporting 
to  give  authority  to  three  or  more  public  of- 
ficers or  other  persons  shall  be  construed  as 
giving  such  authority  to  a  majority  of  such 
officers  or  other  persons."  The  majority  of 
the  board  of  examiners  were  therefore  to  de- 
termine the  grade  of  any  person  examined 
by  them,  and  the  decision  of  the  majority 
tvas  as  binding  as  if  It  had  been  made  by 
the  whole  board.  When  this  decision  was 
rendered  appellant  became  entitled  to  her 
certificate,  and  it  was  tbe  duty  of  the  super- 
intendent to  sign  it  and  deliver  it  to  her.  In 
this  she  had  no  discretion.  It  was  simply 
a  ministerial  duty. 

As  to  the  matter  of  recelvhig  aid.  It  is 
Buflicient  to  say  that  this  is  a  matter  com- 
mitted to  the  board  of  examiners.  Ky.  St 
{  4425.  Tbe  board  has  not  seen  fit  to  act. 
Besides,  as  the  record  ia  presented,  we  see 
nothing  in  this. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  award  the  mandamus  as 
prayed.  No  costs  wUl  be  adjudged  against 
the  appellees  Moore  and  Dunn  in  this  court, 
nor  in  the  lower  court  after  the  filing  of 
their  answer. 


KUHN'S  ADM'R  v.  KUHN  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  21, 

1902.) 

FHAUDULBNT  CONVEYANCE  —  FATHER  TO 
CHILD— HOMESTEAD  —  RECORD  —  RIGHTS  OF 
CREDITORS— DELIVERY  OP  DEED— EVIDENCE 
—  WITNESSES  —  COMPETENCY  —  TRANSAC- 
TION WITH  DECEASED  PERSON. 

1.  Where  the  owner  of  a  homestead  worth 
not  exceeding  fl.OOO  conveyed  the  same  by 
deed  to  his  daughter,  the  grantor's  adminis- 
trator was  not  entitled  to  have  the  conveyance 
set  aside  and  subject  the  land  to  the  intestate's 
debts,  though  the  deed  had  not  been  recorded 
as  required  by  Ky.  St  |  496,  declaring  that 
no  deed  shall  be  valid  against  creditors  until 
ackno%rledged  ^ad  proven  and  lodged  for  record. 

2.  Where  a  father  delivered  a  deed  to  his 
dnaghter,  at  the  time  a  hopeless  invalid,  told 
her  to  take  and  keep  it,  whereupon  the  daugh- 
ter took  it,  looked  at  it,  and  laid  it  down  on 
the  bed  beside  her,  and  said  she  would  rather 


her  father  would  divide  with  the  reet  of  tbe 
children,  but  thereafter  controlled  the  property, 
listed  it  for  taxation  in  her  own  name,  and 
claimed  it  as  her  own,  there  was  sufficient  evi> 
dence  of  delivery  before  the  father's  death  to 
sustain  the  conveyance. 

3.  Civ.  Code  Prac.  i  606,  subd.  2,  provides 
that  one  may  testify  for  himself  concerning  a 
transaction  with  a  deceased  person,  when  a 
representative  of,  or  some  one  interested  in, 
his  estate  shall  have  testified  against  such  per- 
son with  reference  thereto.  Held,  that  where 
an  administrator,  in  an  action  to  set  aside  a 
deed  of  land  from  deceased  to  his  daughter, 
took  the  depositions  of  defendant's  brother  and 
sister,  defendant  was  entitled  to  testify  to  the 
circumstances  attending  the  execution  and  de- 
livery of  tbe  conveyance. 

Appeal  from  circuit  court.  Laurel  county. 

"Not  to  be  officially  reported." 

^.ction  by  S.  H.  Kuhn's  administrator 
against  Mahaley  Jane  Kuhn  and  others  to  set 
aside  a  deed  to  decedent's  land.  Judgment 
for  defendants,  and  plaintiff  appeals  Af- 
firmed. 

P.  F.  Stlltbigs  and  Henry  C.  Hazelwood 
for  appellant    W.  R.  Ramsey,  tor  appellees. 

BURNAM,  J.  The  appellant  on  the  lett 
day  of  January,  1900,  as  administrator  of  S. 
H.  Kuhn,  instituted  this  suit  In  tbe  Laurel 
circuit  court  against  the  children  and  creditors 
of  S.  H.  Kuhn  to  subject  a  tract  of  36.42 
acres  of  land,  which  he  alleged  belonged  to 
his  intestate  at  his  death,  to  the  payment  of 
his  indebtedness  and  the  cost  of  administra- 
tion. The  defendant  Mahaley  Jane  Kuhn, 
for  answer  and  by  way  of  defense  to  plaln- 
tifT's  petition,  denied  that  S.  H.  Kuhn  was 
the  owner  of  this  tract  of  land  at  the  date  of 
his  death,  and  says  that  some  time  previous 
thereto  her  father,  S.  H.  Kuhn,  for  and  in 
consideration  of  love  and  affection  and  other 
good  and  valuable  considerations,  executed 
and  delivered  to  her  a  deed  conveying  the  fee- 
simple  title  to  the  boundary  of  land  sought  to 
be  subjected,  and  that  since  the  date  of  its 
execution  and  delivery,  on  the  19th  day  of 
September,  1893,  she  had  been  in  the  actual 
possession  thereof,  and  that  at  the  date  of 
this  conveyance  her  father  was  a  bona  fide 
housekeeper  with  a  family  resident  thereon, 
and  that  it  was  not  then  and  Is  not  now  worth 
exceeding  $1,000,  and  was  not  subject  to  ex- 
ecution. The  plaintiff  in  his  reply  denied  the 
alleged  ownership  of  the  appellee  by  virtue  of 
the  deed  under  which  she  claimed  title,  for 
the  reason  that  the  deed  was  not  delivered  to 
her  by  her  father  during  his  lifetime;  and 
further  alleged  that  if  said  deed  was  In  fact 
executed  and  delivered  to  appellee  by  intes- 
tate it  was  at  a  time  when  he  was  largely  in- 
debted, and  was  made  with  the  fraudulent  in- 
tent of  cheating  his  creditors;  and  that  the 
defendant  Mahaley  Jane  Kuhn  had  aided  and 
assisted  her  father  in  the  perpetration  of  this 
fraud  by  withholding  the  deed  from  record 
until  after  the  death  and  after  the  creation  of 
divers  debts  by  her  father.  The  circuit  Judge 
dismissed  plaintiff's  petition,  and  be  bas  ap- 
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It  appears  from  the  testimony  of  the  ad- 
ministrator that  Inteatate  at  his  death  was  In- 
debted in  sums  aggregating  about  $100,  all 
of  which  were  created  subsequent  to  the  date 
of  the  conveyance  by  him  of  the  land  In  con- 
troversy to  his  daughter,  and  under  section 
496  of  the  Kentucky  Statutes,  which  provides 
that  "no  deed  or  deed  of  trust  or  mortgage 
conveying  a  legal  or  equitable  title  to  real  or 
personal  estate  shall  be  valid  against  a  pur- 
chaser for  a  valuable  consideration  without 
notice  thereof  or  against  creditors  until  such 
deed  shall  be  acknowledged  and  proven  ac- 
cording to  law,  and  lodged  for  record."  The 
creditors  were  entitled  to  subject  the  land  to 
decedent's  debts,  but  It  has  been  repeatedly 
held  by  this  court  that  the  owner  of  a  home- 
stead of  less  value  that  $1,000  could  sell,  give 
it  away,  or  dispose  of  It  by  last  will  and  testa- 
moit  free  from  the  claims  of  creditors.  The 
avo-ment  of  the  answer  of  Mahaley  Jane 
Kuhn  that  the  tract  of  land  sought  to  be  sub- 
jected was  occupied  as  a  homestead  and  was 
of  less  value  than  $1,000  at  the  date  of  its 
transfer  to  her,  in  1893,  and  also  at  the  death 
of  her  father,  la  not  denied  by  the  reply. 
Whilst  two  of  the  creditors  express  the  opin- 
ion that  it  Is  worth  as  much  as  $1,200,  the  ad- 
ministrator very  frankly  states  that  in  bis 
opinion  it  was  not  worth  exceeding  $1,000. 
Under  this  state  of  the  pleading  and  proof, 
we  do  not  feel  warranted  In  disregarding  the 
Judgment  of  the  circuit  Judge. 

The  other  branch  of  the  case  does  not  prop- 
erly arise,  as  an  administrator  Is  only  entitled 
to  prosecute  a  suit  of  this  character  for  the 
benefit  of  the  creditors  of  the  decedent;  but 
It  perhaps  would  not  be  improper  for  ns  to 
say  that  we  think  the  evidence  abundantly 
establishes  the  contention  of  appellee  that  her 
father  executed  and  delivered  the  deed  to 
her,  and  that  it  was  accepted  by  her.  This 
Is  conclusively  shown  by  the  evidence  of  Mrs. 
Chapman,  a  sister  of  the  appellee  Mary  Jane 
Kuhn,  who  was  Introduced  by  the  appellant, 
who  testified  that  she  was  present  when  her 
father  delivered  the  deed  to  her  sister,  who 
was  at  the  time  and  Is  now  a  hopdess  in- 
valid; that  he  read  it  to  her,  and  handed  It 
to  her,  and  told  her  to  take  It  and  keep  it, 
that  it  was  all  he  had  to  give  her;  that  he 
would  not  live  long,  and  that  most  anybody 
would  be  willing  to  take  care  of  her  for  the 
property;  that  her  sister  took  It  and  looked 
over  it,  and  laid  it  down  on  the  bed  by  her 
Bide,  and' cried,  and  said  that  she  would  rather 
he  would  divide  It  with  the  rest  of  the  chil- 
dren; but  that  from  that  time  she  controlled 
it,  listed  It  for  taxation  in  her  own  name,  and 
claimed  It  as  her  property.  These  facts  are 
also  conclusively  shown  by  the  appellee,  whose 
testimony  was  competent  after  appellant  had 
taken  the  depositions  of  her  brother  and  sis- 
ter, nnder  subsection  2  of  section  006  of  the 
Civil  Code  of  Practice,  which  provides  that: 
"One  may  testify  for  himself  concerning  a 
transaction  with  a  deceased  person,  when  a 
representative  of,  or  some  one  interested  In  his 


estate  shall  have  testified  against  sncb  penoo 
with  reference  thereto."  See  McHarry  ▼. 
Irwin's  Bx'r,  86  Ky.  822,  8  8.  W.  874,  4  S.  W. 
800.      . 

For  reasons  Indicated,  the  Judgment  is  af- 
Armed. 


LOUISVILLE  BANKING  CO.  v.  W.  H. 

THOMAS  &  SON'S  CO.  et  at 

(Court  of  Appeals  of  Kentucky.    Oct  21, 

1002.) 

OOLLLATERAI,  8ECURITT— RIOHT  OF  PATKS 
TO  SELL— DEMAND  AND  NOTICE. 
1.  The  rule  that  where  a  note  is  secured  by 
collateral,  and  the  payee  baa  a  right  to  sell 
the  collateral  on  noupayment  at  maturity,  and 
be  grants  an  indefinite  extension,  he  cannot 
afterwards  sell  the  collateral  without  demand 
and  notice,  is  not  applicable  where  the  exten- 
sion is  coDditioned  on  payment  ot  interest,  and 
the  maker  fails  to  make  the  payment,  and  no- 
tice of  nonpayment  ia  given  hun. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.    Overruled. 
For  former  opinion,  see  68  S.  W.  Z 

BOBSON,  J.  In  the  printed  petition  Cor 
rehearing,  the  learned  counsel  for  appellee  say: 
"We  hope  the  court  will  excuse  the  length 
of  this  petition,  but  we  are  actuated  solely 
by  what  we  believe  to  be  our  duty  to  oar 
client  and  our  duty  to  this  court.  This  court 
has  decided  a  great  commercial  question  di- 
rectly the  opposite  to  every  decision  in  this 
country  upon  the  same  question,  and  does  not 
even  give  a  reason  for  so  doing,  and  counsel 
for  the  appellee  sincerely  believe  a  grave  er- 
ror has  been  committed,  which  should  be  cor- 
rected." The  authorities  relied  on  are  Wil- 
son y.  LltUe,  2  N.  Y.  443,  SI  Am.  Dec.  307; 
De  Lisle  V.  Priestman,  1  Browne,  183;  Genet 
V.  Rowland,  45  Barb.  560;  Toplltz  v.  Bauer, 
161  N.  T.  32S,  65  N.  B.  1050;  Greer  v.  Bank. 
128  Mo.  573,  SO  S.  W.  319;  Stevens  v.  Bank, 
31  Conn.  146;  Moses  v.  Grainger,  106  Tenn. 
7,  58  S.  W.  1067,  63  L.  R.  A.  857.  These 
cases  lay  down  the  rule  that  where  a  note 
Is  secured  by  collateral,  with  authority  to  the 
payee  to  sell  the  collateral  at  maturity  on  non- 
payment of  the  note,  and  the  payee,  when 
the  note  matures,  gives  an  indefinite  exten- 
sion of  time  on  the  debt,  then  he  cannot  sell 
the  collateral  without  demand  of  payment, 
and  seasonable  notice  of  intention  to  selL 
These  authorities  were  all  relied  on  upon  the 
hearing  of  the  case,  and  the  soundness  of  the 
rule  declared  by  them  was  not  questioned  by 
counsel  for  appellant,  nor  is  it  questioned  by 
the  opinion  of  the  court  The  ophiion  is  rest- 
ed on  the  ground  that  the  facts  of  this  case 
do  not  bring  it  within  the  rule.  These  facts 
are  as  follows:  (1)  The  extension  of  time  on 
the  note  was  not  absolute,  but  conditional. 
The  condition  was  that  the  bank  would  carry 
the  loan  as  long  as  appellees  paid  the  inter- 
est (2)  The  interest  was  not  paid,  and  notice 
of  the  nonpayment  was  given.  When  this 
occurred,  the  extension  ended,  and  the  bank 
stood  In  the  same  position  as,  when  the  note 
igilized  by  V^.. 
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matured.  It  had  the  right  then  to  proceed 
to  dispose  of  the  collateral  as  opportunity  of- 
fered. (3)  Notice  In  writing  of  the  Intention 
to  sell  was  In  fact  given  on  November  26th. 
The  sale  tvas  not  made  until  November  29th, 
vrhen  the  option  ottered  appellant  expired. 
<4)  In  the  meantime  the  bank  put  the  stock 
In  the  hands  of  a  broker,  and  could  get  no 
more  than  it  was  ottered.  The  stock  was  of 
speculative  value.  The  property  was  depre- 
ciating. There  was  little  market  demand  for 
the  stock.  The  party  who  made  the  offer 
wanted  it  for  a  special  purpose  only,  and 
the  bank  was  confronted  .with  the  probability 
of  losing  at  least  a  part  of  its  debt  if  this 
chance  to  sell  was  lost.  We  are  clearly  of 
the  opinion  that  our  conclusions  of  fact  are 
sustained  by  the  record,  that  the  bank  had  a 
right  to  proceed  as  it  did,  that  it  exercised 
proper  care,  and  that  the  loss  which,  as  sub- 
sequent events  proved,  fell  on  appellant,  was 
not  due  to  any  fault  of  appellant,  or  such  as 
might  then  be  reasonably  anticipated.  The 
mandate  Is  corrected,  and  the  case  is  reversed 
for  a  Judgment  dismissing  the  petition  as  to 
damages,  as  above  Indicated.  Appellant  is  not 
responsible  beyond  the  surplus  of  the  pro- 
ceeds of  the  stock  which  was  left  after  the 
payment  of  its  debts. 

The  petition  for  rehearing  is  overruled. 


B'HYMER  V.  liUND  et  aL 
<Coiirt  of  Appeals  of  Kentucky.    Oct  21,  1902.) 

LIENS— RESALE— EVIDBNCE. 
1.  On  appeal  from  an  order  directing  a  rtt- 
sale  of  property  sold  to  satisfy  a  lien  it  ap- 
peared that  the  property  was  worth  twice  what 
It  sold  for,  and  that  one  of  the  part  owners 
was  of  unsound  mind.  Two  witnesses,  who 
•aw  the  notice  of  sale,  and  testified  they  read 
it,  stated  that  it  was  a  blank  save  for  the 
description  of  the  property,  but  two  other  wit- 
nesses testified  otherwise.  Held,  that  IJie  order 
was  warranted. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Appeal  by  £3.  T.  B'llymer  from  an  order 
directing  a  resale  of  property  of  August  Lund 
and  others,  sold  to  satisfy  a  lien.    Affirmed. 

O.  f.  Bougbner  and  B.  F.  Orasianl,  for  ap- 
(lellant    Furber  &  Jackson,  for  appellees. 

HOBSON,  J.  Appellees'  property  was  or- 
-dered  to  be  sold  by  the  Kenton  circuit  court 
to  satisfy  a  lien  on  it  It  was  appraised  at 
fl,800.  It  sold  for  $1,215,  appellant  being  the 
purchaser.  Appellees  filed  exceptions  to  the 
sale.  These  the  court  sustained,  and  ordered 
a  resale.  Prom  this  judgment  the  purchaser 
appeals. 

The  proof  is  somewhat  conflicting,  but,  giv- 
ing the  chancellor's  Judgment  some  weight, 
we  do  not  think  we  ought  to  disturb  his  con- 
clusion. It  was  shown  that  one  of  the  notices 
of  sale  required  by  the  Judgment  was  a  blank, 
except  the  description  of  the  property.  Two 
witnesses  so  testified;  and,  while  two  testify 
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otherwise,  their  testimony  Is  more  likely  to 
be  mistaken  than  that  of  the  two  witnesses 
who  testify  to  reading  the  paper,  conceding 
all  four  are  equally  sincere.  It  was  also 
shown  that  Mrs.  Lund,  who  owned  a  one-half 
Interest  in  the  property,  was  of  unsound 
mind;  that  her  husband,  by  reason  of  her 
peculiar  condition,  could  not  take  steps  to 
protect  himself;  that  the  property  was  worth 
something  like  twice  as  much  as  It  sold  for, 
and  is  in  a  desirable  part  of  the  city  of  Cov- 
ington. In  view  of  the  peculiar  condition  of 
Mrs.  Lund,  the  sacrifice  of  the  property,  and 
the  want  of  notice  directed  by  the  Judgment, 
we  conclude  that  the  chancellor's  Judgment 
ordering  a  resale  was  not  unwarranted. 
Judgment  affirmed. 


HUDSON  et  al.  v.  COMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    Oct  17, 1902.) 

HOMICaDB— EVIDENCE— PREVIOUS   DIFnCtJLTT 
-JUSTIFICATION— THREATS— OR- 
DER OP  PROOF. 

1.  In  a  prosecution  for  a  homicide,  evidence 
of  a  previous  difficulty,  in  which  deceased  was 
alleged  to  have  been  the  aggressor,  was  prop- 
erly excluded,  where  there  was  no  offer  to  show 
any  connection  between  such  difficulty  and  the 
homicide. 

2.  Where,  in  a  prosecution  for  homicide,  It 
was  proved  that  defeudants  shot  deceased  in 
the  back,  and  after  be  had  been  disabled,  they 
were  not  prejudiced  by  the  exclusion  of  evi- 
dence that  deceased  bronght  on  a  difficulty 
shortly  l>efnre  th^  homicide,  in  which  deceased 
attacked  and  severely  hurt  one  of  the  defend- 
ants, since  it  constituted  no  justification  for 
the  homicide. 

3.  In  a  prosecution  for  homicide,  a  question 
asked  of  a  state's  witness  as  to  wh^  she  left 
her  uncle's  house,  where  she  was  lirmg  at  the 
time  of  the  homicide,  the  offer  of  proof  lieiug 
that  she  had  been  forced  by  her  mother  to 
leave  her  uncle's  house  and  compelled  to  stay 
with  the  mother  since  the  killing,  was  imma- 
terial. 

4.  Where,  in  a  prosecution  for  homicide,  de- 
fendants offered  to  show  that  they  had  received 
warning  that  deceased  had  threatened  their 
lives,  the  refusal  of  the  court  to  admit  such 
evidence  until  it  had  been  shown  that  the  de- 
ceased had  made  the  statements  was  proper. 

Appeal  from  circuit  court,  Breathitt  county. 

"Not  to  be  officially  reported." 

Goodloe  Hudson  and  another  were  convict- 
ed of  manslaughter,  and  they  appeal.  Affirm- 
ed. 

J.  J.  C.  Bach,  for  appdlants.  C  J.  Pratt 
and  M.  R.  Todd,  tor  the  Commonwealth. 

HOBSON,  J.  Appellants  were  indicted  for 
the  willful  murder  of  Jack  Combs.  They 
were  found  guilty  of  voluntary  manslaughter, 
and  their  punishment  fixed  at  10  years'  con- 
finement In  the  penitentiary.  The  proof  show- 
ed that  as  Combs  was  going  up  the  road  he 
met  the  defendants  coming  down.  Shortly 
after  this  he  was  found  with  a  large  hole  in 
Ills  stomach,  several  wounds  in  his  back  and 
chest,  one  arm  was  broken,  his  chin  was  shot 
off,  bis  lower  teeth  shot  out,  and  there  was 
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also  another  wound  In  his  face.  His  dying 
declaration  was,  in  substance,  that  wben  he 
met  ttiem  they  both  threw  their  guns  on  him 
and  shot  him;  that  he  then  ran  up  the  side 
of  the  hill  and  lay  down.  They  came  up  to 
him.  The  defendant  Fugate  took  his  own  pis- 
tol from  him,  and  shot  two  or  three  times  at 
bis  head,  the  defendant  Hudson  telling  him 
to  shoot  him  in  the  middle  of  the  forehead. 
There  was  some  blood  on  the  ground  where 
he  lay,  and  some  teeth  and  bullets  were  dug 
up  out  of  the  ground.  The  deceased's  pistol 
was  found  near  by,  with  three  empty  cham- 
bers in  it  The  defendants  testified  that  they 
were  out  squirrel  hunting,  and  when  they  met 
the  deceased  he  drew  his  pistol,  and  began 
shooting  at  the  defendant  Hudson,  and  Hud- 
son threw  his  gun  to  his  shoulder  and  shot 
him ;  that  the  deceased  then  turned  as  though 
he  Intended  to  go  up  the  hill,  and  Hudson  call- 
ed to  Fugate  to  shoot  him;  that  Fugate  shot 
blm  as  he  wheeled  around,  the  shot  taking  ef- 
fect in  the  left  arm,  side,  and  back.  They 
also  showed  that  the  deceased  was  a  man  of 
desperate  character.  The  commonwealth  was 
allowed  to  prove  that  the  deceased  and  de- 
fendants had  a  fight  on  Sunday  before  the 
homicide.  The  defendants  then  offered  to 
show  by  the  witness  that  the  deceased 
brought  on  this  difficulty  by  attacking  Hud- 
son, and  hurt  him  severely.  The  court  refus- 
ed to  allow  the  particulars  of  the  difilculty  on 
Sunday  to  be  proved.  The  defendants  were 
not  substantially  prejudiced-  by  this,  for  the 
reason  that  it  was  not  shown,  or  offered  to  be 
shown,  that  there  was  any  connection  be- 
tween the  difficulty  referred  to  and  the  homi- 
cide, and  the  facts  of  a  previous  encounter 
would  throw  little  light  on  the  question  who 
was  the  aggressor  on  the  last  meeting;  and, 
no  matter  what  had  occurred  at  the  previous 
encounter,  the  defendants  were  wholly  un- 
justified in  shooting  bim  in  the  back,  and 
shooting  him  after  he  was  down  and  disabled, 
as  the  proof  clearly  shows  they  did. 

The  defendants  asked  Cynthia  Collins,  a 
witness  for  the  commonwealth,  why  she  had 
left  her  uncle's  h^use,  where  she  was  living 
at  the  time  of  the  homicide,  and  avowed  that 
she  would  say  she  had  been  forced  by  her 
mother  to  leave  her  uncle's  home,  and  com- 
pelled to  stay  with  her  since  the  killing  oc- 
curred. The  court  properly  refused  to  admit 
this  evidence,  as  it  was  in  no  way  connected 
with  anything  material  to  the  trial.  If  this 
evidence  and  the  evidence  as  to  the  difficulty 
on  Sunday  had  been  admitted,  it  could  not 
have  affected  the  result. 

The  defendants  offered  to  show  that  they 
had  received  warning  that  the  deceased  had 
threatened  their  lives.  The  court  refused  to 
admit  this  evidence  until  it  was  shown  that 
the  deceased  had  made  the  statements,  and 
then  the  defendants  were  allowed  to  be  rein- 
troduced, and  to  testify  that  the  threats  made 
by  the  deceased  were  communicated  to  them. 
This  was  proper. 

On  the  whole  case  we  see  no  error  to  the 


prejudice  of  the  defendanta.     On  tbe  eon- 
trary,  the  verdict  la  much  lighter  than  the 
proof  warranted. 
Judgment  affirmed. 


ALVES  T.  HUMPHSET  at  aL 
(Court  of  Appeals  of  Kentucky.    Oct.  21, 1902.) 

RBPLEVTN— REDEUVERT     BOND-AFPEAL,- 
VERDICT— WEIGHT  OF  EVIDENCE. 

1.  A  deputy  sheriff  testified  that  on  the  17tb 
day  of  September,  1887,  witness  and  the  sheriff 
executed  the  order  of  delivery  iu  question,  and 
that  witness  went  with  defendant  to  get  a  re- 
delivery bond,  and  before  stai-ting  asked  plain- 
tiff what  to  do  with  the  property  if  defendant 
failed  to  execute  the  bond,  and  was  told  to 
deliver  It  to  U.  for  the  plaintiff,  and  on  Septem- 
ber 18th  witness  delivered  the  property  to  U. 
The  sheriff,  however,  testified  that  he  collected 
the  property  levied  on,  and  left  it  in  the  hands 
of  K.,  as  bailee,  until  the  defendant  could  exe- 
cute the  bond,  and  that  when  a  bond  was  ten- 
dered it  was  refused,  and  the  deputy  was  di- 
rected to  deliver  the  proi>erty  to  U.,  as  the 
sheriff's  bailee,  to  hold  until  released;  that  the 
property  was  so  delivered  and  held  until  de- 
fendant executed  the  bond  in  suit  on  Septem- 
ber 27,  1807,  when  the  property  was  released 
to  defendant  on  the  sheriff's  order  to  V.  The 
sheriff  was  corroborated  both  by  plaintiff  and 
U.  Held,  that  a  verdict  finding  defendant  and 
the  sureties  on  the  redelivery  bond  not  liable 
on  the  ground  that  the  property  had  been  actu- 
ally delivered  to  the  plaintiff  before  the  execu- 
tion of  the  bond  was  against  the  weight  of  evi- 
dence. 

Appeal  from  circuit  conrt,  McLean  county. 

"Not  to  be  officially  reported." 

Action  by  William  L.  Alves  against  J.  T. 
Humphrey  and  others  on  a  redelivery  bond 
given  in  an  action  for  tbe  delivery  of  prop- 
erty. From  a  Judgment  in  favor  of  defend- 
ants, plaintiff  appeals.    Reversed. 

Joe.  H.  Miller  and  Wm.  B.  Noe,  for  appel- 
lant. Lucius  P.  Little,  W.  A.  Taylor,  and 
Rowe  &  Boston,  for  appelleea. 

BURNAM,  J.  The  appellant,  W.  L.  Alves, 
instituted  this  suit  against  the  appellees,  J. 
T.  Humphrey,  J.  W.  Patterson,  and  A-  T. 
Bryant,  seeking  to  recover  a  Judgment  for 
$307.17  on  a  bond  executed  by  them  as  ae- 
curlty  for  B.  P.  Kirtley,  pursuant  to  section 
188  of  the  Civil  Code.  He  alleges  In  his  pe- 
tition: That  on  the  19th  day  of  September. 
1807,  he  sued  out  an  order  of  delivery  against 
B.  F.  Kirtley  for  the  possession  of  certain  live 
stock  and  personal  property,  which  was  pla- 
ced in  the  bands  of  Oeorge  Henr.v,  sheriff  of 
McLean  county,  tbe  day  on  which  it  was  Is- 
sued. That  on  the  27th  day  of  September, 
1897,  he  returned  the  order  with  the  follow- 
ing indorsement  thereon:  "Executed  by  de- 
livering a  copy  of  the  within  order  of  deliv- 
ery to  B.  F.  Kirtley,  and  by  taking  possession 
of  the  property  named  therein,  via.:  •  •  • 
and  after  holding  the  possession  of  said  prop- 
erty until  the  27th  day  of  September,  1897. 
having  taken  possession  of  said  property  on 
the  25th  day  of  September,  1897,  whereupon 
the  defendant  B.  F.  Kirtley,  J.  W.  Patterson, 
J.  T.  Humphrey,  and  A.  T.  Bryant,  as  aore- 
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ties  for  said  B.  F.  KIrtley,  executed  tlie  bond 
to  plaintiff,  aa  required  by  law,  for  the  de- 
tention of  said  property,  except  the  log  wag- 
on, valued  at  $35.  The  remainder  of  said 
property,  upon  the  execution  of  said  bond, 
was  delivered  to  the  defendant  B.  F.  Kirtley. 
The  Bald  bond  is  filed  as  part  hereof.  This 
September  27th,  1898.  George  R.  Hairy, 
Sheriff  of  McLean  County."  That  the  de- 
fendant B.  F.  Kirtley,  with  his  codefendants, 
J.  T.  Humphrey,  A.  T.  Bryant,  and  J.  W. 
Patterson,  as  hla  sureties,  signed  and  deliv- 
ered to  Geo.  R,  Henry,  S.  M.  C,  before  he 
delivered  said  property  to  said  B.  F.  Kirtley, 
a  bond  conditioned  as  the  law  requires,  and 
in  words  and  figures  as  follows:  "McLean 
Chrcult  Court.    W.  L.  Alves,  Plaintiff,  vs.  B. 

F.  Kirtley,  Defendant.  Bond.  We  bind  our- 
selves to  the  plaintiff,  Wm.  L.  Alves,  in  the 
sum  of  twelve  hundred  and  twenty  dollars, 
that  the  defendant  B.  F.  Kirtley  shall  per- 
form the  Judgment  of  the  court  in  this  ac- 
tion. Witness  our  hands  this,  the  27th  day 
of  September,  1897.  B.  F.  Kirtley.  J.  W. 
Patterson,  by  R.  G.  Gary.  J.  T.  Humphrey, 
by  B.  G.  Gary.  A.  T.  Bryant.'  That  the 
defendants  J.  T.  Humphrey  and  J.  W.  Pat- 
terson signed  and  delivered  a  writing  to  R. 

G.  Gary  authorizing  and  directing  him  to 
sign  their  names  to  said  bond.  Said  writing 
is  in  words  and  figures  as  follows:  "We,  the 
undersigned,  hereby  authorize  R.  O.  Gary  to 
sign  our  names  to  the  bond  of  B.  F.  Kirtley, 
binding  ourselves  to  perform  the  judgment 
of  the  court  in  the  action  wherein  W.  L. 
Alves  is  plaintiff  and  B.  F.  Kirtley  Is  defend- 
ant, pending  in  the  McLean  circuit  court. 
The  object  of  this  bond  is  to  enable  said  B. 
F.  Kirtley  to  retain  the  property  taken  from 
him  by  the  order  of  delivery  in  said  action. 
This,  the  25th  day  of  September,  1897.  J. 
W.  Patterson.  J.  T.  Humphrey.  A.  T.  Bry- 
ant." That  at  the  May  term  of  the  McLean 
circuit  court  It  was  adjudged  by  said  court 
in  said  consolidated  actions  that  the  plain- 
tiff, Wm.  L.  Alves,  was  the  owner  and  en- 
titled to  the  possession  of  one  work  cart,  etc., 
and  that  It  had  been  wrongfully  detained 
from  him  by  B.  F.  Kirtley;  and  the  plain- 
tiff, Alves,  was  given  a  Judgment  In  said 
action  for  $250  by  way  of  daraagefe  therefor, 
and  for  detention,  and  also  for  the  sum  of 
$54.90  costs  in  the  action,  and  asked  Judg- 
ment. The  defendants,  in  their  answer,  de- 
nied liability  on  said  bond,  and  alleged  that 
the  sheriff  had  taken  possession  of  the  prop- 
erty named  In  the  order  of  delivery  on  the 
17th  day  of  September,  1897,  and  had  actual- 
ly delivered  said  property  to  Alves,  and  he 
was  in  possession  thereof  at  the  time  they 
executed  the  power  of  attorney  to  Gary  to 
sign  the  bond  sued  on;  and  charge  that  the 
return  of  the  sheriff  that  he  had  taken  pos- 
session of  Raid  property  on  the  25th  day  of 
September,  1897,  was  a  mistake  on  the  part 
of  that  officer;  that  he  had  actually  taken 
possession  thereof  on  the  17th  d.ty,  and  held 
same  for  two  days,  and  bad  thfn  delivered 


It  to  the  plaintiff,  W.  L.  Alves;  and  that 
for  this  reason  the  bond  sued  on  was  void, 
and  not  binding  upon  them.  The  affirmative 
allegations  of  the  answer  and  amended  an- 
swer were  denied.  The  deputy  slreriff,  J.  R. 
Priest,  testifies  that  on  the  17th  day  of  Sep- 
tember, 1897,  he  and  the  sheriff,  George  R. 
Henry,  executed  the  order  of  delivery  by 
taking  possession  of  the  property  named 
therein;  that  he  went  with  B.  F.  Kirtley  to 
see  a  number  of  parties  to  have  n  bond  filled 
up  for  a  redemption  of  the  property,  but  be- 
fore starting  he  asked  the  plaintiff,  Alves, 
what  he  must  do  with  the  property  in  the 
event  Kirtley  failed  to  execute  the  required 
bond,  and  that  Alves  told  him  in  that  event 
to  deliver  It  to  J.  H.  Underwood  for  him; 
that  he  never  saw  Alves  after  that  time; 
that  on  the  next  day  he  delivered  the  bond 
to  the  sheriff  for  the  property,  but  that  the 
sheriff  refused  to  accept  It,  because  not 
drawn. in  the  proper  form,  and  that  on  the 
evening  of  the  18th  of  September  he  de- 
livered the  property  to  John  H.  Underwood; 
that  after  that  time  he  bad  nothing  farther 
to  do  with  the  property.  Whilst,  on  the  oth- 
er hand,  George  R.  Henry,  the  sheriff,  states 
that  when  he  received  the  order  of  delivery 
he  went  out  at  once  to  execute  Shme,  taking 
with  him  his  deputy,  John  R.  Priest  and  the 
plaintiff,  W.  L.  Alves,  to  Identify  the  prop- 
erty; that  he  delivered  a  copy  of  the  sum- 
mons to  Kirtley,  and  collected  the  property 
together,  and  then  left  it  in  the  hands  of  a 
man  at  work  for  Kirtley,  as  his  bailee,  until 
Kirtley  could  execute  the  required  bond  and 
obtain  possession  of  the  property;  that  he 
directed  his  deputy.  Priest,  to  go  with  Kirt- 
ley, and  give  him  an  opportunity  to  execute 
the  required  bond;  that  on  the  next  day  bis 
deputy,  Priest,  presented  a  paper  to  him, 
purporting  to  be  a  bond  of  Kirtley,  signed 
by  a  number  of  parties,  but  which  was  not 
written  out  as  the  law  required,  and  that  he 
refused  to  accept  same,  and  directed  Priest 
to  take  possession  of  the  property,  and  de- 
liver same  to  John  H.  Underwood,  as  his 
bailee,  to  hold  until  be  was  ordered  by  him 
to  release  It;  that  Underwood  did  retain  the 
possession  of  the  property  from  that  date 
until  It  was  delivered  to  Kirtley  on  the  27th 
day  of  September,  1897,  pursuant  to  the  bond 
sued  on  in  this  action;  that  he  gave  Kirtley 
a  written  order  to  Underwood  for  the  proper- 
ty; that  Alves  never  authori7.cd  the  delivery 
of  the  property  to  Underwood,  or  had  any- 
thing to  do  with  that  matter.  The  sheriff  Is 
fully  corroborated  in  these  statements  by 
both  Alves  and  Underwood.  There  Is  no 
pretense  that  the  defendants  did  not  author- 
ize the  execution  of  the  bond  sued  on,  or 
that  Kirtley  regained  possession  of  the  prop- 
erty by  virtue  thereof,  and  we  are  of  the 
opinion  that  the  verdict  is  flagrantly  against 
the  weight  of  the  evidence. 

For  reasons  indicated,  the  Judgment  is  re- 
versed, and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion.^  ■ 

^oogle 
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CHADWBI/I/  T.  COMMONWBAI/TH. 
(Court  of  Appeals  of  Kentucky.    Oct.  22, 1902.) 
MURDER— GONSPIRACT-EVIDEINCB-THRBATS. 

1.  That  defendant  was  seen,  in  the  woods, 
near  the  place  of  the  murder,  armed,  in  com- 
|iuuy  with  others,'  shortly  after  the  firing  of 
the  shot  from  ambush  that  killed  deceased,  and 
that  these  persons  were  seen  the  evening  before 
in  cnnfei-ence  with  the  persons  who  threatened 
tci  kill  deceased,  all  armed,  and  in  the  same 
vicinity,  is  suflicient  evidence  of  conspiracy  to 
make  admissible  against  defendant  the  threats 
made  out  of  bis  presence. 

Appeal  from  circuit  court.  Laurel  county. 
"Not  to  be  oflSdally  reported." 
Ed   Cbadwell   was   convicted  of  murder, 
and  appeals.    Affirmed. 

James  Sparks,  D.  K.  RawUngs,  C.  B.  Lyt- 
tle,  and  W.  B.  Hansford,  for  appellant  Clif- 
ton J.  Pratt  and  M.  B.  Todd,  for  tbe  Com- 
monweal tb. 

WHITE,  J.  The  appellant,  Ed  Cbadwell, 
together  with  several  others,  was  Indicted 
by  tbe  grand  Jury  of  Clay  county,  charged 
with  tbe  murder  of  Oeo.  Thacker.  There 
was  a  change  of  venue  to  Laurel  county, 
and  upon  trial  Ed  Chadwell  was  convicted, 
bis  punishment  fixed  at  confinement  In  the 
penitentiary  for  life,  and  he  appeals. 

The  indictment  Is  against  eight  defend- 
ants, and  consists  of  nine  counts,  It  being 
cbarKed  first  that  the  defendants  conspired 
together  to  kill  Thacker,  and  that  while  such 
conspiracy  existed,  and  In  pursuance  of  same, 
the  defendants  did  kill  and  murder  Thacker, 
etc.  It  Is  then  charged  separately  that  each 
of  tbe  defendants  shot  and  killed  Thacker, 
and  that  tbe  other  defendants  did  aid,  abet, 
counsel,  advise,  and  encourage  the  defendant 
■o  charged  to  kill  Thacker,  etc  Upon  tbe 
trial  the  prosecution  offered  testimony  tend- 
ing to  show  that  all  the  defendants  were 
seen  together,  armed  and  In  close  conversa- 
tion, near  tbe  place  where  Thacker  was  kill- 
ed, late  In  tbe  evening  before  Thacker  was 
killed;  that  appellant  was  seen,  shortly  aft- 
er Thacker  was  killed,  not  far  from  tbe 
place,  and  was  armed  and  In  company  with 
others  accused,  and  they  were  In  the  woods, 
and  not  traveling  the  road.  Thacker  was 
shot  shortly  after  sunup,  while  be  was  trav- 
eling along  the  road  In  company  with  an- 
other; but  tbe  only  witness  to  the  murder 
saw  no  one,— only  beard  the  shots  and  saw 
Thacker  fall.  He  was  assassinated  from 
ambush.  The  prosecution  then  offered,  and 
was  by  the  court  permitted,  over  objection 
by  defendant,  to  prove  that  certain  of  tbe 
accused  In  the  indictments  had  made  threats 
against  tbe  life  of  Thacker  at  different  times, 
and  this  action  of  the  court  Is  urged  as  er- 
ror. It  was  admitted  by  the  witnesses  testi- 
fying that  these  threats  had  been  made  that 
on  no  occask)n  was  this  appellant  present 
when  tbe  threats  were  made.  The  only  the- 
ory,   therefore,    on    which    such    testimony 

f  L  See  Criminal  Law,  vol.  14,  Cant.  Dig.  I  tUl. 


would  be  competent  against  this  appellant. 
Is  that  a  conspiracy  Is  charged  and  was 
proven  to  have  existed  between  appellant 
and  the  person  makhig  the  threat  In  the 
case  of  Com.  v.  Delaney,  29  S.  W.  616,  thta 
court,  by  Grace,  J.,  said:  "Of  the  testimony 
In  cases  of  conspiracy,  we  may  say  generally 
that  it  is  seldom  possible  to  establish  same 
by  direct  positive  testimony;  tliat,  in  tbe 
very  nature  of  the  case,  it  most  finally  be 
but  au  inference  of  tbe  Jury,  and  can  only 
be  established  by  circumstantial  testimony, 
often  by  isolated  facts  and  particular  circum- 
stances gathered  here  and  there  along  tbe 
line  of  tbe  Investigation  from  time  to  time 
and  place  to  place,— things  done  and  said  by 
the  respective  parties  charged  with  such  an 
offense;  and  that  finally  it  is  only  by  a  com- 
bination of  the  whole  of  same  that  the  Jury 
may  be  able  to  come  to  an  intelligent  and 
correct  verdict  whereby  they  determine 
whether  or  not  the  conspiracy  charged  haa 
been  fully  proven."  Very  similar  exprea- 
slona  were  used  as  to  the  proof  of  a  con- 
spiracy In  the  case  of  Shelby  t.  Com.,  91  Ky. 
668,  10  S.  W.  461.  Upon  the  auestlon  being 
presented  as  to  the  admissibility  of  testimo- 
ny, the  court  must  determine  whetho'.  In 
bis  opinion,  a  conspiracy  has  been  establish- 
ed. Sparks  V.  Com.,  89  Ky.  650,  20  S.  W.  167, 
But  when  objection  Is  made  to  testimony  of- 
fered by  tbe  prosecution,  the  court  is  not 
called  on  to  decide,  as  a  Juryman,  that  a 
conspiracy  has  been  established  beyond  a 
reasonable  doubt  Independent  acts  and 
statements  of  a  person  other  than  the  de- 
fendant on  trial  may  be  shown,  if,  within 
Itself,  or  in  connection  with  other  facts  prov- 
en, it  tends  to  show  any  material  fact  of  a 
conspiracy  between  the  defendant  on  trial 
and  the  person  whose  acts  or  statements  are 
shown.  Tbe  testimony  objected  to  here  was 
threats  of  persons  Jointly  indicted  with  ap- 
pellant. These  threats  show  an  Intention  to 
kill,  malice  aforethought  and  tbe  reason 
given  for  the  killing.  This  would  not  be 
competent  against  appellant  but  for  tbe  fact 
proven  that  he  waa  seen  near  the  murder, 
armed,  in  company  with  others,  shortly  after 
the  shot  was  fired  that  killed  Thacker,  and 
that  these  persons  thus  seen  on  that  day  were 
seen  In  conference  with  the  persons  making 
the  threats  the  evening  before  Thacker  was 
shot  and  in  the  same  vicinity,  all  being 
armed.  We  are  of  opinion,  as  was  the  trial 
Judge,  that  these  circumstances  tended  to 
show  a  conspiracy  to  kill  Thacker,  and  It 
was  therefore  proper  to  admit  the  evidence^ 
and  to  submit  the  question  to  the  Jury  as  to 
whether  they  believed  beyond  a  reasonable 
doubt  that  the  conspiracy  had  been  proven  to 
exist 

The  court  gave  to  the  Jury  two  instmc- 
tlons  as  follows:  "No.  1.  Gentlemen  of  tbe 
Jury:  If  you  shall  believe  beyond  a  reaaon- 
able  doubt  that  the  defendant  Ed  Cbadwell 
in  Clay  county,  and  before  the  finding  of  tbe 
Indictment,  herein,  unlawfuli]^  jviUfuIly.  te> 
Digitized  by  VjOOQIC 
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lonionsly.  and  of  his  malice  aforetbonght, 
and  not  In  hla  necessarj,  or  to  him  reason- 
ably apparent  necessary,  self-defense,  shot 
and  killed  O.  W.  Thacker;  or,  if  you  shall 
believe  from  the  evidence  beyond  a  reasona- 
ble donbt  that  the  defendants  James  Tom 
Griffin,  Sol  Griffin,  Green  Griffin,  Dan  Hamp- 
ton, Charley  Barnett,  William  Brown,  and 
Floyd  Chad-well,  or  either  one  or  more  of 
-them,  in  Clay  county,  and  before  the  find- 
ing of  the  indictment  her^n,  unlawfully, 
willfully,  feloniously,  and  of  their  malice 
Aforethought,  and  not  In  their  necessary,  or 
to  them  reasonably  apparent  necessary,  self- 
defense,  shot  and  killed  the  said  Q.  W. 
Thacker,  and  that  the  defendant  Ed  Chad- 
well  waa  present  and  near  enough  so  to  do^ 
and  did  unlawfully,  willfully,  felouiously, 
and  of  his  malice  aforethought,  and  not  In 
bis  necessary,  or  to  him  reasonably  appar- 
ent necessary,  self-defense,  of  himself  or  the 
other  defendants,  or  some  of  them,  aided, 
asaisted,  advised,  and  counseled  them  to  so 
kill  the  said  Thacker;  or  if  you  shall  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  Ed  Chadwell,  In 
Clay  county,  and  before  the  finding  of  this 
indictment  herein,  unlawfully,  willfully,  fe- 
loniously, and  of  his  malice  aforethought, 
confederated,  conspired,  and  banded  himself 
together  and  agreed  to  and  with  the  defend- 
ants James  Tom  Griffin,  Sol  Griffin,  Green 
Griffin,  Dan  Hampton,  Charley  Barnett,  Wil- 
liam Brown,  and  Floyd  Chadwell,  or  any 
one  or  more  of  them,  to  kill  and  murder  the 
Bald  G.  W.  Thacker,  and  that  in  pursuance 
of  said  conspiracy,  confederation,  agreement, 
and  bending  together,  and  while  same  ex- 
isted, any  one  or  more  of  the  parties  of  the 
said  conspiracy  did  kill  and  murder  the  said 
O.  W.  Thacker,— then  the  Jury  ought  to  find 
the  defendant  Ed  Chadwell  guilty  of  murder 
as  charged  in  the  indictment,  and  fix  his  pun- 
ishment at  death,  or  confinement  in  the  state 
penitentiary  for  life,  in  their  discretion.  No. 
2.  The  law  presumes  the  innocence  of  the  de- 
fendant until  his  guilt  has  been  proven  by  the 
evidence  beyond  a  reasonable  doubt,  and  it  is 
the  duty  of  the  Jury,  if  they  can  reasonably 
do  so,  to  reconcile  all  the  evidence  in  the 
case  with  that  presumption;  and  if,  upon  the 
whole  case,  the  Jury  have  a  reasonable  doubt 
as  to  whether  the  defendant  has  been  proven 
guilty  or  not,  they  ought  to  find  him  not 
guilty."  A  peremptory  Instruction  to  acquit 
was  refused.  In  our  opinion,  the  instruc- 
tions given  embrace  the  law  of  the  case,  and 
are  correct 

The  accused  offered  no  testimony,  and  so 
the  case  went  to  the  Jury  on  the  testimony 
of  the  prosecution.  That  a  verdict  of  guilty 
was  returned,  which  the  Jury  must  have  be- 
lieved beyond  a  reasonable  doubt,  is  suffi- 
cient answer  to  the  contention  here  that  a 
peremptory  Instruction  should  have  been  giv- 
en. There  was  evidence  tending  to  show 
guilt  of  appellant,  and  where  such  is  the 
-case  a  peremptory  Instruction  should  not  be 


given,  and  for  the  same  reason  we  are  not 
Justified  In  reversing. 

There  appears  to  be  no  error  In  the  record 
prejudicial  to  the  substantial  rights  of  ac- 
cused, and  the  Judgment  Is  therefore  af- 
firmed. 

ALTEMUS'  ASSIGNEE  et  aL  T.  POTTEB 
et  al. 

(Court  of  Appeals  of  Kentucky.    Oct  21, 1002.) 

CONFUCTINO   PATENTS-LA.P8-POSSK8S10N 

BT  JUNIOR  PATENTEE. 
1.  The  rule,  in  case  of  conflicting  patents, 
that  where  the  junior  patentee,  before  settle- 
ment by  the  senior  patentee,  settles  within  the 
lap,  hla  possesaion  extends  to  the  boundaries 
of  his  patent,  and  is  not  confined  to  his  dose, 
applies  though  his  junior  patentee  made  his 
settlement  before  he  made  nis  survey. 

Appeal  from  drcnlt  court,  Letcher  county. 

"Not  to  be  officially  reported." 

Action  by  Abraham  Potter  and  others 
against  J.  B.  Altemus'  assignee  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

S.  B.  DIshman  and  D.  D.  Fields,  for  appd- 
iants.  W.  F.  Hall,  L.  H.  N.  Salyer.  and  & 
£.  Baker,  for  appellees. 

HOBSON,  J.  Isaac  Potter  owned  a  patent 
of  60  acres.  Issued  October  15,  183S;  another 
for  100  acres.  Issued  April  IS,  1850;  another 
for  50  acres.  Issued  October  8,  1855;  also  an- 
other for  50  acres.  Issued  January  22,  1801; 
and  he  bought  of  Lewis  Bentley  a  tract  of  60 
acres  of  date  April  16,  1830,  These  various 
boundaries  were  not  contiguous,  and  between 
them  was  a  piece  of  vacant  land,  on  which 
be  built  his  house  and  cleared  the  land  about 
It  While  he  was  living  there  hi  this  way, 
Brashears  and  Wright  on  April  19.  1873,  took 
out  two  patents  for  200  acres  each,  which  in- 
cluded the  land  which  he  lived  upon  and  was 
cultivating.  He  then,  on  September  20,  1873, 
made  a  survey  of  100  acres,  including  his 
house  and  the  cleared  land  as  well  as  some 
timbered  land,  and  on  this  survey  subsequent- 
ly a  patent  was  issued.  He  lived  upon  the 
land  until  his  death,  and  his  children  and 
those  claiming  under  him  have  continued  to 
hold  it  This  controversy  arose  between  them 
and  the  vendees  of  Brashears  and  Wrignt 
The  circuit  court  held  In  favor  of  the  Potters, 
and  from  this  judgment  the  appeal  before  us 
is  prosecuted. 

The  rule  is  conceded  that  where  a  Junior 
patentee,  before  any  settlement  is  made  on 
the  senior  patent  settles  within  the  lap,  his 
possession  will  extend  to  the  boundaries  of 
his  patent,  and  is  not  confined  to  his  close. 
There  is  no  dispute  in  this  case  that  the  two 
patents  lapped,  and  that  the  settlement  of 
Isaac  Potter  was  within  the  lap;  but  it  la 
insisted  that  Inasmuch  as  he  had  settled  there 
before  he  made  the  survey,  the  rule  does  not 
apply,  and  that  his  possession  should  be  con- 
fined to  his  close.  We  cannot  see  the  force  of 
this  argument.  One  reason  for  the  rule  la 
that,  the  settlement  of  the  Junior  patentee,  be- 
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Ing  within  the  bonnds  of  the  senior  patent,  Is 
notice  to  the  senior  patentee  of  hla  claim; 
and  when  this  settlement  Is  made  when  the 
senior  patent  is  vacant  there  is  nothing  to  re- 
strict the  possession  of  the  Junior  patentee 
within  less  than  the  calls  of  his  surrey.  It 
was  Idle  for  Isaac  Potter  to  move  out  of  his 
bouse  on  one  day  and  move  back  into  it  on 
the  next  This  confessedly  would  have 
brought  him  within  the  rule.  His  continued 
residence  there  day  after  day  had  the  same 
effect,  for  this  was  a  dally  and  continuous  as- 
sertion of  right  The  proof  shows  that  he  had 
a  well-deflned,  marked  boundary,  and  claimed 
in  fact  to  the  extent  of  his  tmundary,  and  this 
possession  has  been  continuous  for  over  .16 
years.  Appellees  therefore  could  not  be  dis- 
turbed. Farmer  v.  Lyons,  87  Ky.  421,  9  8.  W. 
2-18.  Besides,  we  are  satisfied  from  the  proof 
that  Isaac  Potter  claimed  a  pre-emption  right 
to  this  laud,  aud  apparently  was  recognized  as 
having  it,  and  that  for  this  reason  he  was  not 
disturbed,  and  there  was  no  controversy  be- 
tween him  and  the  original  patenteOb 
Judgment  affirmed. 


BROADWELL  v.  SAMMONS  et  aL 

(Coui-t  of  Appeals  of  Kentucky.  Oct.  22, 1902.) 
DECRETAL  SALE— RIGHT  TO  RENTS. 
1.  It  being  announced  at  decretal  sale  iu  suit 
to  settle  testator's  estate,  by  the  executor  and 
the  attorney  who  brought  the  suit,  that  the 
purchaser  would  not  get  possession  for  nine 
months,  the  property  being  rented  for  that 
time,  and  that  the  rents  for  that  .time  would  go 
to  payment  of  testator's  debts,  the  purchaser 
cannot  recover  them. 

Appeal  from  circuit  court  Harrison  county. 

"Not  to  be  officially  reported." 

Suit  by  Eugenia  Broadwell  against  Zerelda 
Sammons  and  another.  Judgment  for  defend- 
ants, and  plainticr  appeals.    Affirmed. 

J.  J.  Osborne,  for  appellant  Lafferty  & 
King,  for  appellees. 

O'REAR,  J.  John  M.  Lair  died  testate 
and  Insolvent  Before  a  suit  was  brought  to 
settle  his  estate,  and  to  sell  bis  lands  and 
apply  the  proceeds  to  the  payment  of  his  In- 
debtedness, the  executor,  under  powers  con- 
ferred by  the  will,  had  rented  the  land  for 
the  current  year  for  $760.  Within  a  few 
months  thereafter  the  land  was  sold  at  de- 
cretal sale  in  the  suit  brought  for  the  settle- 
ment of  the  estate,  and  appellant  became  the 
purchaser  at  $9,236.39,  payable  In  6,  12,  and 
18  months.  At  the  sale  by  the  commissioner 
It  was  announced,  so  all  parties  admit,  that 
the  purchaser  would  not  obtain  possession  un- 
til the  Ist  of  the  following  March,  some  nine 
months  after  the  date  of  the  sale.  It  Is 
claimed  by  appellant  that  this  was  the  only 
announcement  on  this  subject.    For  appellees 

^  1.  S««  Executors  and  Admlniitratort,  ToL  1^ 
Cent.  Dig.  I  1676. 


It  Is  asserted  that  the  announcement  was 
made  by  the  executor  and  the  attorney  who 
brought  the  suit  to  settle  the  estate,  not  only 
that  the  purchaser  would  not  obtain  posses- 
sion until  the  first  of  the  following  March, 
but  In  addition,  that  the  rent  up  ontU  that 
time  would  go  to  the  discharge  of  the  dece- 
dent's Indebtedness.  Some  four  or  five  wit- 
nesses testified  that  they  did  not  bear  tbis 
last  statement  if  it  was  made.  The  man 
who  made  it,  and  the  commissioner  conduct- 
ing the  sale,  and  two  other  witnesses  testi- 
fied that  It  was  made.  At  any  rate,  before 
the  confirmation  of  the  sale,  we  gather  from 
the  proof  that  the  question  in  dispute  was 
raised,  and  brought  to  the  attention  of  ap- 
pellant. Appellee  Zerelda  Sammons  was 
claiming  with  the  executor  that  the  rent  was 
not  to  go  to  the  purchaser.  She,  at  the  term 
at  which  the  sale  was  confirmed,  offered  to 
raise  the  bid  to  $10,000  if  the  other  sale  would 
be  set  aside  and  a  resale  ordered.  The  court 
rejected  her  offer .  on  the  objection  of  the 
purchaser,  and  confirmed  the  sale.  After  the 
deed  was  made,  and  after  the  parties  to  the 
suit  to  settle  the  estate  had  been  dismissed, 
so  far  as  this  record  shows,  this  suit  was 
brought  by  the  purchaser  against  the  tenant 
and  the  executor  of  John  M.  Lair  to  recover 
that  part  of  the  rent  for  the  year  represented 
by  the  time  ensuing  from  the  date  of  the 
confirmation  of  the  sale  until  the  end  of  the 
rental  year.  Before  this  suit  waa  brought 
the  tenant  had  paid  the  rent  to  the  executor. 
The  suit  was  in  equity.  The  chancellor  dis- 
missed appellant's  petition. 

While  generally  the  purchaser  of  land  at  a 
decretal  sale  will  be  entitled  to  the  rents  from 
the  date  of  the  confirmation  of  the  sale,  yet 
this  does  not  necessarily  always  follow.  The 
court  may,  by  orders,  so  direct  the  sale  that 
it  will  be  otherwise.  What  the  court  may 
properly  do  in  this  respect  by  order,  we  per- 
ceive no  reason  why  parties  sui  Juris  may 
not  do  by  agreement.  If  the  statement  was 
made  by  the  executor  as  he  claims,  and  If 
the  purchasers  bidding  at  the  sale  were  con- 
trolled in  their  bids  by  that  fact,  and  the  bids. 
Including  that  of  the  purchaser,  were  based 
upon  It  it  would  be  manifestly  inequitable  to 
allow  the  purchaser  now  to  claim  three- 
fourths  of  the  year's  rent,  notwithstanding  the 
prior  assurance  and  reservation.  It  would  be 
to  give  him  something  that  he  is  not  entitled 
to  in  go«d  conscience;  something  that  be  did 
not  buy,  and  that  he  understood  at  the  time 
that  he  was  not  paying  for,  and  did  not  pay 
for.  The  circuit  court  necessarily  found  that 
the  reservation  of  rent  was  made.  Giving  the 
weight  to  the  finding  of  the  chancellor  upon 
a  matter  of  fact  of  this  character  that  is  due 
to  U,  situated  as  he  was  with  opportunities  for 
knowing  the  witnesses,  we  do  not  feel  author- 
ized to  disturb  his  Judgment  and  finding. 

Therefore  the  Judgment  la  affirmedL 
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REISBR  V.  SOTTTHERN  PLANING  MILL 

&  LUMBER  CO. 

{Conrt  of  Appeals  of  Kentucky.    Oct.  21, 1902.) 

INJURY  TO  EMPLOTfi— DEFECTIVE  HACHIND— 
PROMISE  TO  REPAIR— ASSUMPTION  OF  RISK 
—  INSTRUCTIONS  —  CONTRIBUTORY  NBOLiI- 
OENCE. 

1.  Though,  where  tho  servant  complains  to 
the  master  of  the  defective  condition  of  a  ma- 
chine, and  the  master  promises  to  put  it  in  or- 
der in  a  reasonable  time,  the  servant,  contina- 
ing  to  work  relying  thereon,  is  relieved  from 
assumption  of  the  risk,  he  is  not  relieved  from 
exercising  care  for  his  own  safety  from  nse  of 
the  machine. 

2.  There  is  no  occasion  to  instract  that  the 
employ^  does  not  assume  the  risk  of  the  -de- 
fective machine,  the  master  having  promised  to 
pat  it  in  order,  the  jury  not  being  told  that  he 
could  not  recover  for  an  injury  if  he  was  aware 
of  the  injury,  but  the  court  having  submitted 
the  issue  whether  his  injury  was  the  result  of 
the  defect  or  of  his  own  negligence. 

Appeal  from  circuit  conrt,  J^erson  coun- 
ty, law  and  equity  division. 

"To  be  officially  reported." 

Action  by  Victor  C.  Reiser  against  the 
Southern  Planing  Mill  &  Lumber  Company. 
Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed, 

Bennett  H.  Young,  Matt  O'Doherty,  and 
Marlon  W.  Ripy,  for  appellant.  Fred  Forcht, 
Jr.,  and  Wm.  H.  Field,  for  appellee. 

BUHNAM,  J.  The  appellant,  Victor  Rei- 
ser, an  infant,  Instituted  this  action  by  Wil- 
liam Reiser,  his  next  friend,  against  the  ap- 
pellee, the  Southern  Planing  Mill  &  Lumber 
Company,  to  recover  damages  for  the  loss  of 
three  fingers  from  his  left  hand.  He  alleged 
In  his  petition  "that  whilst  be  was  running  a 
board  over  the  knives  of  a  Joiner  in  defend- 
ant's planing  mill  his  left  hand  came  In  con- 
tact with  the  knives  of  said  Joiner,  and  three 
flngets  of  his  left  hand  were  cut  off;  that  the 
accident  was  due  to  the  fact  that  the  knives 
were  dull,  and  unfit  for  the  purpose  for  which 
they  were  being  used,  which  fact  was  known 
to  the  defendant;  that  shortly  before  the  ac- 
cident he  complained  to  the  defendant  and  its 
officers  and  agent  and  employes,  and  gave 
them  notice  of  the  dangerousness,  dullness, 
and  defectiveness,  and  unfitness  of  the  afore- 
said knives,  and  that  they  then  and  there 
promised  to  provide  good,  sharp,  new,  and 
safe  knives  within  a  reasonable  time  for  said 
Joiner,  which  they  failed  to  do;  that,  rely- 
ing upon  this  promise,  be  continued  to  work 
for  several  days,  and  by  reason  thereof  receiv- 
ed the  Injury  complained  of."  By  amended 
petition  be  alleges  "that  the  Joiner  which  he 
was  engaged  In  operating  when  the  Injury  oc- 
cnrred  was  at  the  time  In  a  defective  and  dan- 
gerous condition,  and  that  he  complained  of  It 
shortly  prior  to  his  said  injury,  calling  the  at- 
tention of  the  defendant's  officers  and  agents 
In  charge  of  said  planing  mills,  and  superior 
to  plaintiff  in  defendant's  service,  and  whose 
duty  it  was  to  Inspect  and  repair  said  ma- 

Jl.  See  Master  and  Servant,  vol.  14,  Cent  Dig.  | 


chine,  to  its  condition;  and  that  the  defend- 
ant, by  said  officer  and  agents,  promised  to 
repair  the  same;  and  that,  relying  on  said 
promises,,  he  remained  in  the  defendant's  serv- 
ice, and  continued  to  operate  said  machine, 
and  was  so  operating  It  when  Injured,  and 
within  a  reasonable  time  after  the  making  of 
said  promise  to  dllow  for  Its  performance; 
that  liie  Injuries  complained  of  In  his  petition 
were  caused  by  reason  and  because  of  the  de- 
fective and  dangerous  condition  of  said  ma- 
chine, and  by  the  gross  negligence  of  the  de- 
fendant In  having  said  machine  in  such  de- 
fective condition,  and  In  falling  to  repair 
same."  These  allegations  were  controverted 
in  the  answer,  and  a  general  plea  of  con- 
tributory negligence  relied  upon.  The  testi- 
mony in  the  case  shows  that  the  appellant 
Reiser  was  19  years  of  age,  and  that  he  had 
been  In  the  employ  of  the  appellee  In  its  plan- 
ing mills  for  about  3  years,  and  that  he  had 
been  In  charge  of  and  working  upon  the 
Joiner  which  Is  complained  of  for  about  a 
year  and  a  half.  He  testified  that  the  blades 
were  dull,  and  that  two  or  three  days  be- 
fore the  accident  he  asked  the  appellee's 
agent,  whose  duty  It  was,  to  sharpen  them, 
who  Informed  him  that  they  could  not  be 
sharpened  any  more,  that  they  were  too  short, 
that  the  comimny  would  have  to  get  new 
ones;  and  that  he  also  notified  Olaf  Anderson, 
the  boss  in  charge  of  the  shop,  that  he  would 
not  work  on  the  machine  imless  It  was  fixed 
up,  and  that  he  told  him  to  go  ahead  and 
work  on  It,  that  it  would  be  fixed  in  a  couple 
of  days;  and  that,  relying  upon  this  promise, 
he  continued  to  operate  the  machine;  that  a 
few  days  after  this  conversation,  whilst  he 
was  running  a  board  over  the  Joiner,  the  bits 
threw  the  board  over,  and  his  hand  slipped  on 
the  knives;  and  that  the  Jumping  of  the 
board  was  because  the  knives  were  dull  and 
out  of  fix.  And  his  testimony  as  to  the  dull- 
ness of  the  knives  was  corroborated  to  some 
extent  by  the  testimony  of  Welsh,  who  was 
put  In  charge  of  the  machine  after  his  injury. 
On  the  other  hand,  witnesses  for  the  defend- 
ant testify  that  the  machine  was  In  good  or- 
der, and  that  there  was  nothing  wrong  with 
the  knives  or  bits  at  the  time  of  the  acci- 
dent; that  the  knives  were  sharp,  but  that, 
even  If  they  had  been  dull,  as  testified  to  by 
appellant,  it  would  not  have  occasioned  the 
Injury;  that  the  board  would  have  slipped 
over  them  without  making  any  kind  of  cut; 
that  another  man  was  put  in  charge  of  the 
machine  immediately  after  the  accident  to  the 
appellee,  without  any  change  having  been 
made  therein,  and  that  it  worked  all  right. 
And  Anderson,  the  boss,  denies  that  plaintiff 
had  made  any  complaint  to  him  about  the 
Joiner  not  being  in  good  condition.  At  the 
conclusion  of  the  evidence  the  plaintiff  asked 
the  court  to  give  the  following  instruction  to 
the  Jury:  "The  court  histructs  the  Jury  that 
the  law  made  It  the  duty  of  the  defendant, 
the  Louisville  Planing  Mill  Company,  to  ob- 
serve ordinary  care  to  have  and  maintain  the 
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machine  upon  which  the  plaintiff  was  work- 
ing in  Its  service  when  Injured  In  a  condi- 
tion reasonably  and  adequately  safe  and  snf- 
flctent  for  the  use  of  the  plaintiff,  and  U  the 
Jury  shall  believe  from  tbe  evidence  that  said 
machine  was  not  In  such  adequately  and  rea- 
sonably safe  condition,  and  shall  further  be- 
lieve that  the  plaintiff  called  the  attention  of 
the  defendant's  foreman  In  charge  of  tbe  shop 
in  which  he  was  working  to  the  condition  of 
the  said  machine,  and  that  he  (the  plaintiff) 
was  assured  or  promised  by  said  foreman 
that  the  said  machine,  or  defects,  if  any, 
therein,  would  be  repaired  within  a  reasonable 
time;  and  If  the  Jury  shall  further  believe 
that  the  plaintiff  relied  upon  the  promise  or 
assurance  so  given,  if  it  was  given,  and  that 
within  such  time  thereafter  as  was  reasonable 
to  allow  for  the  performance  of  said  promise 
the  plaintiff  received  the  Injuries  by  him  al- 
leged by  reason  and  because  of  the  defective 
condition  of  said  machine,— then  the  jury 
should  find  for  plaintiff,"— which  the  trial  court 
refused,  but  in  lieu  thereof  Instructed  the  Jury 
as  follows:  "(1)  It  was  the  duty  of  the  plain- 
tiff, when  he  accepted  employment  from  tbe 
defendant,  to  exercise  ordinary  care  for  his 
own  safety,  and  not  knowingly  to  expose  him- 
self to  unnecessary  risks  or  dangers  connected 
with  his  said  employment.  And  the  court  Ib- 
structs  the  Jury  that  the  plaintiff,  when  he  ac- 
cepted employment  from  the  defendant  to 
operate  the  machine  known  as  a  'Joiner,*  as- 
•nmed  all  tbe  risks  incident  to  such  employ- 
ment; that  Is,  such  risks  as  naturally  arose 
out  of,  or  were  necessarily  connected  with, 
said  employment  But  he  did  not  assume 
risks  that  were  unknown  to  him,  and  which 
were  not  Incident  to  his  employment,  nor 
nich  risks  which  the  defendant  could,  by  the 
exercise  of  ordinary  care,  have  guarded 
against  (2)  The  court  Instructs  the  Jury  that 
It  Is  the  duty  of  the  defendant,  the  Southern 
Planing  Mill  &  Lumber  Company,  when  It 
employed  the  plaintiff,  to  exercise  ordinary 
care  in  providing  him  with  a  reasonably  safe 
machine  or  Joiner;  that  is,  one  In  good  order, 
and  fitted  for  the  purpose  and  work  for  which 
It  was  intended.  It  was  also  tbe  duty  of  the 
defendant  to  exercise  ordinary  care  in  keep- 
ing the  same  In  reasonably  safe  condition  for 
the  use  of  the  plaintiff  while  he  was  so  en- 
gaged In  operating  the  said  machine.  (3)  The 
court  Instructs  the  Jury  that  if  they  believe 
from  the  evidence  that  the  Injury  of  the 
plaintiff  complained  of  was  caused  by  the 
failure  on  their  part  to  perform  Its  duties,  as 
defined  in  instruction  No.  2,  then  the  law  Is 
for  the  plaintiff,  and  the  Jniy  should  so  find, 
unless  the  Jury  shall  believe  from  the  evi- 
dence that  the  plaintiff  himself  failed  to  per- 
form his  duty,  as  defined  in  instruction  No.  1, 
and  that  for  such  failure  on  his  part  the  ac- 
cident would  not  have  happened;  In  which 
latter  event  the  law  Is  for  the  defendant  and 
the  Jury  should  so  find.  (4)  The  court  in- 
structs the  Jury  that  if  they  believe  from  the 
evidence  that  the  injury  of  the  platotlff  com- 


plained of  In  his  petition  was  not  tbe  remit 
of  any  defect  In  the  machine  Joiner,  bnt  was 
the  result  of  a  risk-  or  danger  as  naturally 
arose  or  grew  out  of  the  plaintHTs  employ- 
ment and  was  naturally  attended  upon  said 
employment,  then  the  law  Is  for  tbe  defend- 
ant and  the  Jury  should  so  find.  (5)  The 
court  Instructs  the  Jury  that  If  the  injnry  com- 
plained of  was  not  the  result  of  a  risk  or  dan- 
ger Incident  to  said  employment,  bnt  could 
have  been  prevented  by  the  exercise  of  ordi- 
nary care  on  the  part  of  tbe  defendant  In  the 
performance  of  Its  duty,  as  defined  in  instmc- 
tion  No.  2,  then  the  law  Is  for  the  plalntUt 
and  the  Jury  should  so  find,  unless  the  Jury 
shall  also  believe  from  the  evidence  that  by 
the  exercise  of  ordinary  care  on  his  part  the 
plaintiff  could  have  prevented  said  injury;  In 
which  latter  event  the  law  is  for  the  defend- 
ant and  tbe  Jury  should  so  find." 

The  trial  resulted  in  a  verdict  and  Judg- 
ment for  the  defendant  and  we  are  asked  to 
reverse  the  case  because  of  the  failure  of 
the  trial  court  to  give  the  instmctlon  offered 
by  the  plaintiff;  and  tbe  contention  la  made 
that  when  an  employ^  has  notified  a  master 
that  a  machine  upon  which  be  la  employed 
is  not  In  good  condition,  and  objected  to  con- 
tinuing work  thereon,  and  is  Indoced  to  do 
so  by  a  promise  to  repata-  the  machine  with- 
in a  reasonable  time,  that  for  such  time  the 
employe  assumes  no  risk  from  Its  operation; 
that  the  master.  In  effect  dnring  this  Inters 
val,  guaranties  tbe  employ^  against  any  and 
all  Injury  resulting  from  the  operation  of 
such  machine.  This  contention  Is  baaed  up- 
on the  principle  of  law  which  Is  very  clearly 
defined  in  Sherm.  &  R.  N%.  (5th  Bd.)  f  2S0, 
In  these  words:  "There  Is  no  longer  any 
doubt  that  where  a  master  has  eqtressly 
promised  to  repair  a  d^ect  the  servant  does 
not  assume  the  risk  of  an  Injury  caused 
thereby  within  such  a  period  of  time  after 
the  promise  as  would  be  reasonable  to  allow 
for  its  perform'ance,  or.  Indeed,  within  any 
period  which  would  not  preclude  aU  reason- 
able expectation  that  the  promise  might  be 
kept.  •  •  •  And  the  same  principle  ap- 
plies to  a  case  where  tbe  master  promises  to 
the  servant  to  discharge  an  Incompetent  fel- 
low servant  bnt  falls  to  do  so,  and  the  fore- 
man is  thereby  injured,"— and  which  has 
been  frequently  approved  and  applied  by  this 
court.  In  the  case  of  Breckenrldge  Ck».  v. 
Hicks,  94  Ky.  362,  22  S.  W.  S5^.  42  Am.  St 
RepL  361,  a  miner  called  the  attention  of 
the  mining  boss  to  loose  rocks  In  tbe  roof  of 
the  room  where  he  was  working,  and  the 
boss  promised  to  send  in  timber  and  prop  tbe 
roof.  Two  days  after  this  promise  tbe  roof 
fell  upon  the  miner,  crippling  him  for  life. 
In  that  case  the  court,  speaking  through 
Judge  Pryor,  said:  '^t  will  be  assumed  In 
this  case  that  both  the  employer  and  em- 
ploy6  knew  of  the  danger,  or  from  tbe  facts 
had  tbe  right  to  apprehend  It  Then  the 
question  arises,  did  Hicks  waive  tbe  danger, 
and   voluntarily   assume   to^work,    without 
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looking  to  the  employer  for  these  props?  If 
Hicks,  knowing  the  danger,  contlnned  In  his 
■work  without  complaint,  or  rather  without 
requiring  his  superior  to  provide  these  props, 
then  he  cannot  recover.  If,  however,  the 
superior  is  notified  of  the  danger,  and  of  the 
necessity  for  these  props,  and  promises  to 
furnish  them  within  a  reasonable  time,  then 
the  workman  may  continue  his  work,  and 
will  not  be  adjudged  to  have  waived  the 
right  of  exacting  this  duty  of  his  superior 
by  remaining  a  reasonable  time  In  the  serv- 
ice. •  *  *  And  there  seems  to  us  to  be 
no  valid  reason  for  determining  that  such 
conduct  is  a  waiver  of  the  right  of  recovery, 
when,  if  the  superior  had  complied  with  his 
promise,  no  Injury  'would  have  been  Inflict- 
ed." In  Brown  v.  Levy  (Ky.)  65  a  W.  1079, 
the  plalntifT  alleged  "that  he  was  injiured  by 
reason  of  the  Incompetency  of  a  fellow  serv- 
ant, and  that  he  had  notified  his  employer 
that  said  fellow  servant  was  incompetent  and 
negligent,  and  they  knew  when  they  employ- 
ed him  that  he  was  careless  and  negligent, 
and  had  promised  that  they  would  in  a  short 
time  remove  him,  and  employ  a  competent 
assistant.  That  case  came  np  on  demurrer, 
and  It  was  held.  In  substance,  that  the  serv- 
ant could  not  be  held  to  assume  the  risk  of 
an  Injury  by  the  negligence  of  a  fellow  serv- 
ant after  complaining  thereof,  and  after 
promise  to  remove  such  -  servant  And  In 
Bell  &  Coggeshall  Co.  v.  Applegate  (Ky.)  62 
S.  W.  1124,  the  principle  of  law  which  the 
appellant  seeks  to  have  applied  was  consid- 
ered,/and  the  rule  stated  in  these  words: 
''Thtf  rule  with  reference  to  machinery  and 
appliances  to  be  used  by  the  employd  in  the 
discharge  of  his  duties  is  that,  where  the 
master  Is  notified  by  the  servant  of  a  defect 
In  the  machinery  furnished  for  the  servant's 
use,  and  promises  to  remedy  the  defect,  the 
servant,  by  continuing  in  the  use  of  such 
machinery  for  a  reasonable  time  after  the 
promise  to  repair,  does  not  assume  the  risk; 
and  if,  by  reason  of  the  defect  complained 
of,  he  Is  Injured,  the  master  is  liable^"  But 
there  Is  no  intimation  by  either  Sherman  & 
Redfleld  or  any  of  the  cases  referred  to,  nor 
do  we  understand  the  law  to  be,  that  a  serv- 
ant is  exonerated  from  the  duty  of  exercis- 
ing ordinary  care  for  his  own  safety  from 
the  use  of  defective  appliances,  of  which  he 
had  knowledge,  because  of  a  promise  of  the 
master  to  repair  such  defects.  The  law  im- 
poses upon  the  master  the  duty  to  use  ordi- 
nary care  to  provide  suitable  machinery  for 
the  use  of  his  servant;  but  the  law  is  well 
settled  that  if  the  employ^  has  knowledge 
that  the  machinery  with  which  be  is  to  work 
Is  in  a  defective  condition,  and  he  continues 
to  use  it  without  complaint,  he  assumes  the 
risk  therefrom,  and  waives  the  right  to  hold 
the  master  responsible  in  case  of  injury. 
But  If,  on  the  other  hand,  he  does  make  com- 
plaint to  the  master,  and  the  master  prom- 
ises that  he  will  have  the  machine  put  in  or- 
der within  a  reasonable  time,  then  the  mas- 


ter cannot  rely  npon  the  knowledge  on  the 
part  of  the  servant  of  the  defective  condition 
of  .the  machine,  so  as  to  relieve  himself  from 
responsibility.  Bnt  this  principle  of  law  does 
not  go  to  the  extent  of  holding  the  master 
liable  for  Injuries  which  result  from  the  neg- 
ligence of  the  servant,  who  Is  at  all  times 
bound  to  exercise  reasonable  care  for  his 
own  safety,  and  not  from  the  defect  in  the 
machinery.  The  jury  were  not  told  that 
plaintiff  could  not  recover  If  he  was  aware 
of  the  defective  condition  of  the  machinery, 
and  there  was  consequently  no  occasion  to 
tell  them  that,  If  he  notified  appellee  of  Its 
defective  condition,  and  they  promised  to  re- 
pair It,  they  had  waived  their  right  to  rely 
upon  appellant's  knowledge  of  the  defective 
condition  of  the  machinery  to  avoid  recov- 
ery. We  are  of  opinion  that  the  instruction 
quoted  supra  submitted  to  the  jury  the  real 
issues  raised  by  the  pleadings;  that  is, 
whether  appellant's  Injury  whs  the  result  of 
the  defective  condition  of  the  joiner  or  neg- 
ligence on  the  part  of  appellant. 
Judgment  aflirmed. 


BEST  et  al.  v.  ROBINSON  «t  al.  (two  eases). 

(Conrt  of  Appeals  of  Kentucky-    Oct  21,  1902.> 

JUDOSS-UABIUTT  FOR  OFFICIAL  ACTS. 

1.  Ky.  St  (  2017,  requires  a  guardian  to  ex- 
ecute a  bond  before  acting;  and  gection  201& 
provides  that  if  the  court  fails  to  take  such  cov- 
enant or  accepts  such  sureties  as  do  not  gatisfy 
it'of  their  sutBcioicy,  the  judge  so  in  default 
and  his  sureties  shall  be  liable  to  the  ward  for 
any  damages  he  may  sustain  thereby.  Held 
that,  though  the  judge  is  only  required  to  us* 
reasonable  care  to  ascertain  that  the  suretiea 
are  sufBclent  he  is  absolutely  bound  to  know 
that  surety  of  some  kind  to  the  covenant  is 
actually  taken,  and.  It  he  accepts  a  bond  to 
which  the  siguature  of  the  surety  has  been 
affixed  under  a  power  of  attorney  not  legally 
authenticated,  he  is  liable  for  resulting  dam- 
ages. 

Appeals  from  circuit  court,  Oarrard  comi' 

ty. 

"To  be  oflJcially  reported." 

Two  separate  actions  by  Lizzie  Best  and 
others  against  J.  S.  Robinson  and  others  and 
by  William  Humphrey  Best  and  othnnt 
against  the  same  defendants.  Judgment  in 
favor  of  defendants  in  both  cases,  and  plain- 
tiffs appeal.    Judgments  reversed. 

Wm.  Hemdon,  for  appellants.  Joe.  Robin- 
son and  Robt  Harding,  for  appellees. 

HOBSON,  J.  These  two  cases,  Involving 
Identically  the  same  questions,  will  be  dis- 
posed of  together.  Appellants  are  Infants. 
In  September,  1883,  J.  G.  Galloway  was  ap- 
pointed their  guardian,  and  qualified  in  the 
Garrard  county  court  He  died  insolvent 
owing  his  wards  a  balance.  Suit  was  filed 
upon  his  bond  as  guardian  against  the  surety 
in  the  bond,  Frank  Galloway,  who  was  his- 
father.    The  surety's  name  had  beoi  placed 


\  L  See  Judges,  vol.  29,  Caul 
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to  tlie  bond  under  a  power  of  attorney,  and 
be  pleaded  tbat  It  was  not  hlB  act  or  deed. 
The  case  was  tried,  and,  on  final  hearing. 
Judgment  was  given  In  favor  of  the  surety 
on  this  plea.  The  wards  then  flied  these  ac- 
tions against  the  county  judge  and  his  sure- 
ties on  his  official  bond  to  recover  for  his 
failure  to  take  the  proper  bond  of  their 
guardian.  He  controverted  the  allegations 
of  the  petition,  and  on  final  hearing  a  verdict 
was  rendered  in  his  favor,  on  which  Judg- 
ment was  entered.  On  the  trial,  Frank  Oal- 
loway  testified  tbat  be  did  not  sign  the  pow- 
er of  attorney,  or  know  anything  about  it 
until  after  the  death  of  his  son  J.  G.  Gal- 
loway. The  county  judge  testified  that  J.  G. 
Galloway  first  came  and  offered  to  sign  his 
father's  name  to  the  bond;  tbat  be  refused 
to  accept  It,  and  told  Galloway  either  to 
bring  his  father,  or  a  power  of  attorney,  du- 
ly executed,  authorizing  blm  to  sign  his  fa- 
ther's name,  instructing  him  to  have  bis  fa- 
ther go  before  some  officer  of  the  law  and 
execute  a  power  of  attorney;  that  Galloway 
came  back  soon  afterwards  with  a  power  of 
attorney,  In  regular  form,  executed  before  a 
magistrate  or  a  clerk  or  deputy  clerk,  at- 
tested by  the  officer,  with  his  seal  of  office 
on  It;  that  It  was  signed  by  Frank  Galloway 
making  his  mark,  and  attested  by  an  officer, 
with  bis  seal  attached.  J.  G.  Galloway  exe- 
cuted the  bond  and  signed  his  father's  name 
as  surety  by  himself,  as  attorney  In  fact, 
under  the  power  of  attorney.  He  also  stated 
that  a  few  months  afterwards  Frank  Gal- 
loway came  to  bis  office  and  thanked  him  for 
permitting  him  to  send  the  power  of  attor- 
ney, as  It  saved  him  a  long  ride.  On  cross- 
examination  be  admitted  giving  the  follow- 
ing testimony  In  the  suit  on  the  guardian's 
bond,  when  the  surety  pleaded  non  est  fac- 
tum: "Ques.  Did  you  take  the  paper  out  of 
Mr.  Wberrltt's  hand,  or  did  he  give  It  to  you? 
Ans.  He  read  it  to  me.  Ques.  Then,  If  I  un- 
derstand you,  you  did  not  read  the  power  of 
attorney  yourself  at  all?  Ans.  I  did  not 
take  it  out  of  Mr.  Wberrltt's  hand.  Ques. 
How  was  that  power  of  attorney  signed? 
Ans.  As  I  stated,  I  don't  remember;  my  Im- 
pression, my  recollection.  Is  it  was  executed 
before  an  officer  at  Kirksville,  probably  a 
magistrate.  Ques.  Had  Frank  Galloway 
signed  that  paper  himself?  Ans.  I  can't  say. 
It  was  witnessed  by  some  one,  and,  my  im- 
pression, before  an  officer.  Ques.  Now,  you 
are  positive  It  was  before  an  officer?  Ans. 
My  recollection  Is  It  was  taken  before  an  of- 
ficer. I  told  you  that  I  did  not  have  it  in 
my  hands;  It  was  read  to  me.  Ques.  If  you 
did  not  see  the  paper,  bow  do  you  arrive  at 
the  conclusion  that  It  was  signed  and  wit- 
nessed? Ans.  From  the  reading  of  the  clerk. 
I  saw  the  power  of  attorney  In  Wberrltt's 
bands  as  be  read  It  I  saw  the  seal  of  tbe 
officer  on  It.  My  recollection  is  that  Mr. 
Wherritt  brought  Frank  Galloway  to  my  of- 
fice when  he  made  me  tbe  visit,  thanking 
me  for  not  requiring  blm  to  come  In  person 


to  sign  the  bond.  Ques.  What  was  Mr. 
Frank  Galloway's  business  In  your  office  the 
time  which  you  speak  of?  Ans.  He  had  no 
business  except  what  I  stated.  He  did  not 
tell  me  of  anything  else."  The  clerk,  Wher- 
ritt, was  also  introduced,  and  stated  as  fol- 
lows: "My  name  is  Thom.  Wherritt,  and  I  was 
clerk  of  the  Garrard  county  court  from  1882 
up  to  January  1,  1895.  I  was  clerk  of  said 
court  when  the  guardian  bond  of  J.  G.  Gallo- 
way as  guardian  of  Lizzie  and  William  Humph- 
rey Best  was  executed.  Mr.  J.  G.  Galloway 
came  down  and  wanted  to  sign  his  father's 
name  as  surety,  and  the  Judge  required  a 
power  of  attorney  of  blm,  authorizing  him 
to  do  so.  I  either  prepared  the  power  of  at- 
torney, or  told  him  how  it  should  be  pre- 
pared. I  do  not  remember  how  it  read  or 
bow  It  was  signed.  It  was  in  the  usual  and. 
regular  form.  Mr.  Galloway  came  In  my 
office  with  it,  and  executed  the  bond,  and 
signed  bis  father's  name  as  surety.  The 
power  of  attorney  was  placed  In  the  bond 
book  by  me,  and  I  have  never  looked  for 
or  seen  It  since,  that  I  remember  of.  I 
don't  remember  whether  it  was  pasted  in  the 
book,  or  placed  In  loose.  They  were  gen- 
erally pasted  in.  •  •  •  Either  Just  be- 
fore I  retired  from  office,  or  Just  after,  a 
gentleman  was  introduced  to  me  In  tbe 
clerk's  office  as  E'rank  Galloway.  I  never 
saw  him  before,  and  have  never  seen  him 
since.  It  was  shortly  after  the  bond  was 
executed,  and  I  think  he  wanted  to  go  to 
see  Judge  Robinson,  and  I  took  him.  to  the 
Judge's  office."  The  power  of  attorney  was 
lost,  and  could  not  be  produced  on  thA  trial 
There  was  also  evidence  condnqlng  to  show 
that  Frank  Galloway  did  not  leave  home  or 
go  to  Lancaster  within  a  number  of  years 
after  tbe  bond  was  executed,  that  he  lived 
In  Madison  county,  and  that  bis  son  J.  O. 
Galloway  bad  never  spoken  to  him  about 
going  on  the  bond.  On  these  facts  the  court 
Instructed  the  Jury  as  follows:  "Gentlemen 
of  the  Jury:  It  appears  that  tbe  name  of 
Frank  Galloway  was  signed  to  the  guardian 
bond  by  J.  G.  Galloway.  In  ordor  to  bind 
Frank  Galloway,  It  was  necessary  that  he 
should  have  given  to  J.  G.  Galloway  written 
authority  to  sign  his  name  as  surety  to  the 
bond,  and  this  written  authority  must  have 
been  signed  by  Frank  Galloway  by  writing 
his  own  name,  or,  if  he  did  not  sign  his 
own  name,  by  making  his  mark  or  sign.  In 
the  presence  of  at  least  one  credible  attest- 
ing witness.  Now,  If  you  believe  from  the 
evidence  that  J.  G.  Galloway  did  not  have 
such  written  authority  from  Frank  Gallo- 
way, but  notwithstanding  this  fact  the  de- 
fendant J.  S.  Robinson  failed  to  exercise  a 
reasonable  care  and  diligence  to  Inform  him- 
self of  this  fact,  and  accepted  the  bond,  and 
that  by  reason  of  this  fact  any  personal  es- 
tate or  money  which  came  to  the  hands  of 
J.  G.  Galloway  as  guardian  was  lost  to 
plaintifC,  Lizzie  Best,  then  you  will  find  fbr 
plaintiff  In  damages,  the  criterion  of  which 
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iB  the  estate  which  la  lost  Tour  rerdlct. 
If  It  be  for  plalntUI,  cannot  exceed  9496.10, 
the  amount  claimed  in  the  petition.  No.  2. 
If  you  heileve  from  the  CTldence  that  d»- 
fendant,  in  accepting  the  bond,  exerciaed 
that  degree  of  care  and  prudence  which  a 
reasonably  prudent  business  man  would  bare 
exercised  in  providing  surety  for  Ills  own 
debt  or  property,  then  you  will  find  for  de- 
fendant" 

Section  2017,  Ky.  St,  requires  a  guardian 
to  execute  bond  before  acting.  Section  2018 
then  provides:  "If  the  court  fails  to  take 
such  covenant  or  accept  such  person  or  per- 
sons as  surety  as  do  not  satisfy  it  of  their 
sufflciency,  the  Judge  so  In  default  and  his 
sureties  shall  be  Jointly  and  severally  liable 
to  the  ward  for  any  damages  he  may  sus- 
tain thereby."  It  will  be  observed  that  the 
Judge  and  his  sureties  are  made  liable  to 
the  ward  for  any  damages  he  may  sustain, 
"if  the  court  falls  to  take  such  covenant." 
In  Daniels  v.  Vertrees,  60  Ky.  4,  the  name 
of  one'  of  the  wards  was  omitted  from  the 
bond,  and  so  no  bond  was  taken  to  this  ward, 
as  the  surety  was  not  bound  beyond  the  un- 
dertaking of  bis  covenant  The  county  Judge 
and  his  sureties  were  held  liable,  notwith- 
standing the  order  of  the  court  by  which 
the  guardian  was  appointed  recited  that  a 
bond  was  executed.  In  Com.  v.  Netherland's 
Adm'r,  87  Ky.  105,  8  S.  W.  272,  the  county 
Judge  allowed  the  name  of  the  surety  to  be 
signed  to  the  bond  by  the  principal  upon  his 
statement  that  he  had  the  verbal  authority 
of  the  surety  to  sign  bis  name  to  it.  The 
court,  after  pointing  out  that  the  second  clause 
of  section  2018,  relating  to  the  solvency  of 
the  surety  only,  required  the  county  Judge  to 
use  reasonable  diligence  in  ascertaining  wheth- 
er the  surety  was  sufficient,  said:  "But  the 
flrst  clause  made  the  Judge  liable  to  the  ward 
if  he  failed  to  take  the  covenant,  with  surety, 
from  the  guardian.  The  simple  failure  to 
take  surety  was  made  sufficient  to  hold  the 
Jndge  liable  for  any  damage  that  the  ward 
might  sustain  by  reason  of  such  failure.  Un- 
der the  second  clause  he  could  be  heard  to 
excuse  himself  for  taking  insufficient  sureties, 
upon  the  ground  that  he,  after  exercising 
reasonable  diligence,  satisfied  himself  that  the 
sureties  were  sufficient,  because  It  would  be 
unreasonable  to  require  him  to  ascertain  the 
fact  as  to  the  sufflciency  of  the  sureties  with 
absolute  certainty.  Hence  said  clause  requir- 
ed him  to  exercise  reasonable  diligence  only. 
But  requiring  him  to  know  that  surety  to  the 
covenant  was  actually  taken  '«ras  not  unrea- 
sonable, for  the  reason  that  he  could  do  so 
with  absolute  certainty;  for  he  could  require 
the  surety  to  sign  the  covenant  in  person 
and  in  his  presence,  or  he  could  require  the 
surety  to  anthorlze  the  signing  of  bis  name 
by  a  written  power  of  attorney,  authenticated 
In  such  a  manner  as  to  leave  no  doubt  of  Its 
authenticity.  This  could  be  done  without  any 
material  Inconvenience  to  the  guardian,  sure- 
ty, or  Judge.  Hence  the  flrst  clause  required 
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that  the  Judge  should  know  that  sorety  was 
taken,  and  for  a  failure  to  take  such  surety 
he  was  made  liable  to  the  ward  for  any  dam- 
age that  he  sustained  thereby."  The  statute 
has  been  re-enacted  by  the  legislature  since 
this  construction  was  placed  upon  it,  and  we 
do  not  think  It  ought  now  to  be  departed 
from.  When  a  bond  is  taken  under  a  forged 
power  of  attorney,  it  Is  void.  Though  there 
Is  an  appearance  of  a  bond,  there  is  In  fact 
no  bond  taken,  with  surety,  as  required  by 
the  statute;  It  being  the  absolute  duty  of 
the  county  Judge  to  take  the  bond  with  sure- 
ty, be  cannot  be  excused  from  liability,  as 
the  Jury  were  told  by  the  instructions  above 
quoted,  if  he  exercised  that  degree  of  care 
and  prudence  which  a  reasonably  prudent 
business  man  would  have  exercised  in  provid- 
ing surety  for  his  own  debt  or  property.  He 
must  either  require  the  surety  to  sign  the 
bond  in  person  and  in  his  presence,  or  he  must 
require  the  surety  to  anthorlze  the  signing  of 
his  name  by  a  written  power  of  attorney, 
authenticated  in  the  manner  allowed  by  law. 
County  clerks  and  notaries  public  are  author- 
ized to  take  the  acknowledgments  of  persons 
to  such  instruments,  but  unless  the  power 
of  attorney  was  authenticated  by  some  officer 
authorized  to  take  acknowledgments  to  deeds, 
or  its  due  execution  was  proven  under  oath 
by  the  subscribing  witnesses,  or  one  of  them, 
as  provided  by  law,  the  paper  was  not  le- 
gally authenticated,  and  the  county  Judge  act- 
ed upon  it  at  his  peril.  The  statute  is  a  wise 
one,  and  must  not  be  frittered  away  by  con- 
struction. Infants  are  unable  to  protect  them- 
selves, and  are  at  the  mercy  of  thefa:  gnianl- 
lans  where  no  bond  is  takoi.  County  Judgos 
and  their  sureties  are  therefore  made  respon- 
sible to  the  ward  in  this  contingency. 

.Judgment  in  each  case  reversed,  and  cause 
remanded  for  a  new  trial. 


TURNBR  T.  TROSPBR  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  22, 1002.) 

VENDOR  AND  PmtCHASBR— BOND  FOR  DEBD- 
FOHOERY— BVIDBNCB  —  SPECIFIC  PBRFORM- 
ANCB  AGAINST  GRANTOR'S  HEIRS— PLEAD- 
ING. 

1.  In  an  action  to  compel  specific  p»form- 
ance  of  a  contract  to  convey  land,  against  the 
vendor's  heirs,  the  answer  alleged  that  the  title 
bonds  filed  with  the  petition  were  fabrica- 
tions, and  executed  by  plaintiff,  and  ttiat  each 
was  made  without  the  consent  or  agreement  of 
the  vendor,  and  that  he  did  not  sign  the  same, 
or  either  of  them,  but  both  were  forgeries. 
Held,  that  the  answer  was  sufficient,  after 
judgment  to  sustain  a  finding  that  the  bonds 
were  fabrications,  though  it  failed  to  allege 
that  decedent  did  not  authorize  any  one  to  sign 
the  bonds  for  him. 

2.  Where,  in  an  action  to  compel  specific  per- 
formance of  a  contract  to  convey  land,  after 
the  vendor's  death,  there  was  evidence  that  the 
contracts  for  deeds  were  forgeries,  and  the  evi- 
dence showed  that  no  memorandum  of  the 
real  agreement  was  made,  and  no  sufficient  or 
satisfactory  data  were  given  by  parol  by  which 
the  contract  could  be  determined,  a  judgment 
for  defendants  was  proper. 

Appeal  from  circuit  court,  (Knox  county. 

iJigitized  by  V  ^ 


1090 


69  SOnXHWBSTBRN  BEPORTER. 


(Ky. 


"Not  to  be  i^clally  reported."  t 

Action  by  Oreen  B.  Turner  against  Jemima 
Trosper  and  otbera  to  Compel  specific  perform- 
ance of  a  contract  to  convey  land.  Judgment 
for  defendants,  and  plaintiff  appeals.  Affirm- 
ed. 
James  D.  Black,  for  appellant 

O'REAR,  J.  Appellant  brought  this  suit 
against  the  heirs  of  Franklin  Trosper,  deceas- 
ed, based  upon  two  writings  alleged  to  have 
been  executed  by  the  said  Trosper  to  compel 
the  conveyance  of  two  small  tracts  of  land  In 
Knox  county.  The  petition  alleges  that  the 
plaintiff  had  fully  paid  the  purchase  price  for 
this  land  to  the  decedent  In  his  lifetime,  and 
that  the  decedent  had  executed  to  plaintiff  the 
title  bonds  exhibited  with  the  petition,  but 
bad  failed  to  make  a  deed  in  accordance  there- 
with. One  of  these  bonds  bears  date  March 
15,  1870;  the  other,  August  14,  1881.  Dece- 
dent died  in  1885.  The  parties  were  neigh- 
bors. The  heirs  denied  the  sale  of  the  land 
to  appellant,  and  charged  that  the  bonds  sued 
on  were  not  the  act  and  deed  of  the  decedent, 
but  that  they  were  forgeries.  The  circuit 
court,  upon  the  evidence,  found  that  they 
were  not  the  acts  and  deeds  of  the  decedent 
We  are  of  opinion  that  his  finding  is  warrant- 
ed by  the  facts  in  the  case.  Indeed,  it  is 
conclusively  shown  that  neither  the  body  of  ei- 
ther of  the  bonds,  nor  the  signatures  thereto, 
is  the  handwriting  of  the  decedent  Appel- 
lant's testimony  is  so  unsatisfactory  on  the 
question  of  the  execution  of  these  papers  as 
to  leave  no  doubt  in  our  minds  that  they  are 
not  the  acts  of  the  decedent  It  Is  argued  for 
appellant,  however,  that  the  answer  does  not 
say  that  the  decedent  did  not  authorize  any 
one  to  sign  the  bonds  for  him.  While  this  is 
true,  yet  appellees  did  say  In  their  answer: 
"Now  they  say  that  said  writings  filed  with 
the  petition  herein  are  each  and  both  a  fab- 
rication and  fix-up  on  the  part  of  plaintiff; 
that,  although  they  purport  to  have  been  exe- 
cuted and  written  with  a  lead  pencil,— the 
one  marked  'A'  more  than  eighteen  years 
ago,  and  the  one  marked  'B'  more  than  twen- 
ty-nine years  ago, — each  on  its  face  appears 
to  be  and  is  alike  In  every  respect  as  to  age, 
and  both  appear  as  if  but  recently  made,  and 
were  both  written  by  plaintiff,  or  some  one 
for  him,  upon  the  same  Identical  sheet  of  pa- 
per, and  then  torn  apart  thus  making  each 
alleged  bond  upon  a  separate  half  sheet  of  note 
paper,  and  each  and  all  was  done  without 
the  consent  or  agreement  of  said  Trosper. 
Tliey  say  said  Trosper  did  not  sign  said  writ- 
lugs,  or  either  of  them,  but  each  and  botb 
of  same  is  a  forgery."  There  was  no  demur- 
rer to  this  answer,  nor  was  there  a  motion 
to  make  this  allegation  more  specific  or  defi- 
nite. On  the  contrary,  an  issue  was  Joined 
upon  this  allegation.  Its  sufficiency  seems  to 
have  been  assumed  by  the  parties,  as  well  as 
by  the  trial  court.  The  rule  is  that  after 
Judgment,  pleadings  are  liberally  construed,  so 
as  to  suppoi-t  the  Judgment 


In  the  evidence,  appellant  nndertook  to 
show  the  consideration  for  the  execution  of 
the  bonds.  It  developed  that  there  was  an 
entirely  different  consideration,  according  to 
bis  statement,  from  that  recited  in  the  lK>nda 
themselves.  Among  other  things,  he  stated 
that  there  was,  in  part  a  swap  of  lands; 
appellant  agreeing  to  convey  to  the  decedent 
a  small  tract  of  land,  of  about  six  acres,  for 
the  exchange  of  one  of  the  small  tracts  sued 
for  In  this  case.  There  was  no  writing  evi- 
dencing this,  nor  written  description  of  the 
boundary  proposed  to  be  exchanged,  except 
that  upon  the  trial  appellant  tendered  a  deed, 
offering  to  convey  the  six  acres.  This  case 
forcibly  and  well  illustrates  the  reason,  and. 
Indeed,  the  necessity,  of  the  rule  at  the 
foundation  of  the  statutes  of  frauds  and 
perjuries,  respecting  contracts  for  the  con- 
veyance of  real  estate.  Here  the  whole  mat- 
ter lies  within  the  breast  of  appellant  not 
only  as  to  the  description  and  boundary  of 
the  land  that  he  was  to  take,  but  also  the 
description  of  the  boundary  of  the  land  that 
he  was  to  give;  and  while  it  appears  that 
the  parties  had  probably  some  such  trade, 
and  that  it  was  partially  executed  In  the 
lifetime  of  the  decedent  yet  there  is  no  mem- 
orandum, no  sufficient  and  satisfactory  data, 
not  even  in  the  parol  evidence  given  by  any 
or  all  of  the  witnesses  (exdndlng  appellant 
who,  of  course,  could  not  testify  concerning 
the  transaction),  by  which  the  court  conld 
be  safely  guided  in  the  attempt  to  execute, 
if  it  was  authorized  to  execute,  this  alleged 
transactloiL 

No  relief  was  asked  for,  save  to  compd 
the  heirs  of  the  decedent  to  make  the  con- 
veyances called  for  by  the  spurious  bonds. 
There  was  nothing,  under  the  law,  for  the 
circuit  court  to  have  done  In  this  State  of 
case,  and  under  the  evidence  before  It  than 
to  have  dismissed  appellant's  petition.  The 
Judgment  Is  therefore  affirmed. 


BOYD  COMMISSION  CO.  T.  COATB& 

(Court  of  Appeals  of  Kentucky.    Oct  15, 1902.) 

FORSION  CORPORATIONS— PROCESS— SBRVICB 
ON  AGENT— BVIDBNCE— "BUCKET  SHOPS'"— 
OAMBLINO  TRANSACTIONS  —  UONBT  L.OST  — 
RECOVERY. 

1.  C.  had  an  oflSce  In  Kentncky,  where  be 
took  orders  for  stocks,  provisioag,  grain,  etc, 
which  he  forwarded  to  the  defendant  company, 
a  foreign  corporation;  all  the  money  taken  in, 
includiug  margins  and  commissions,  being  de- 
posited to  the  credit  of  defendant;  the  share  to 
which  C.  was  entitled  being  paid  by  checks 
signed  by  defendant,  who  also  leased  a  private 
telegraph  wire,  which  it  installed  in  C.'s  office, 
over  which  C.  transmitted  his  orders.  Held, 
that  G.  was  the  agent  of  defendant  company, 
and  that  service  of  process  on  him  constituted 
a  suflicient  service  on  defendant,  under  Civ. 
Code.  §  51,  Bubsec.  6,  declaring  that  in  an  ac- 
tion against  nonresidents  engaged  in  business 
in  Kentucivy,  a  summons  may  be  served  on  the 
manager  or  ngcot  or  person  In  charge  of  snch 
business  within  the  state. 

2.  In  an  action  to  recover  money  lost  on  deai- 
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ings  in  stock,  where  it  appeared  that  defend- 
ant never  owned  any  of  ue  stoclc  dealt  in  by 
plaintiff,  or  had  any  under  his  control;  that  he 
always  made  settlements  with  his  customers 
on  the  difference  in  the  market  price  of  the 
article  at  the  time  of  making  and  closing  the 
deal:  that  it  made  no  difference  whether  cus- 
tomers bought  of  sold;  settlements  were  al- 
ways made  in  the  same  way;  that  no  stock 
ever  passed,  the  difference  being  always  paid 
in  money, — the  transaction  was  a  well-recog- 
nized species  of  gambling,  known  as  "bucket 
shop,"  authorizing  the  recovery  of  money  lost 
by  one  dealing  therein,  under  Ky.  St.  $  1955. 

Appeal  from  circuit  court,  Hickman  coun- 
ty. 

"Not  to  be  ofBclally  reported." 

Action  by  J.  H.  Coates  against  the  Boyd 
Commission  Company.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

N.  P.  Moss,  for  appellant  Joe  W.  Ben- 
nett, for  appellee. 

BURNAM,  J.  The  appellee,  J.  H.  Coates, 
sought  In  this  proceeding  to  subject  a  fund 
belonging  to  the  Boyd  Commission  Company, 
a  foreign  corporation  dolug  business  in  St. 
Louis,  Mo.,  in  the  hands  of  the  Clinton 
Bank,  to  the  payment  of  $499  alleged  to  have 
been  lost  by  bim  in  a  bucket  shop  conduct- 
ed by  them  in  Clinton,  Ky.,  through  their 
agent,  B.  L.  Carter.  Bond  having  been  duly 
executed,  summons  and  attachment  Issued 
tbereon  against  the  bank,  and  a  summons 
against  tbe  Boyd  Commission  Company, 
wblch  -was  returned  by  the  sheriff,  "Executed 
upon  R.  L.  Carter,  be  being  tbe  agent  for 
the  Boyd  Commission  Company."  Tbe  bank 
answered  that  tbe  Boyd  Commission  Com- 
pany bad  $921.50  on  deposit  with  them.  The 
Boyd  Commission  Company,  through  their 
attorney,  moved  that  tbe  summons  which 
bad  been  executed  upon  H.  L.  Carter  should 
be  Quashed,  on  the  ground  that  he  was  not 
tbe  agent  of  the  company,  and  also  upon  the 
ground  that  the  officer's  return  on  tbe  sum- 
mons did  not  show  that  It  was  executed  on 
tbe  "chief  officer  or  managing  agent  of  tbe 
defendant."  To  sustain  this  motion  the  de- 
fendant introduced  as  a  witness  James  E. 
Boyd,  who  testified  that  he  was  the  president 
of  tbe  Boyd  Commission  Company;  that  It 
was  a  foreign  corporation  engaged  In  dealing 
In  stocks  on  tbe  New  York  market,  and  in 
grain  and  provisions  on  tbe  Chicago  market; 
that  the  defendant  company  had  no  agents, 
but  did  have  correspondents,  of  which  R.  L. 
Carter  was  one;  that  his  company  bad  paid 
the  Western  Union  Telegraph  Company  to 
put  a  private  wire  into  the  office  of  Carter, 
in  Clinton,  which  connected  with  the  office 
of  the  company  in  St.  Louis,  Mo.,  and  for 
tbe  rent  of  which  wire  they  paid  $41  per 
month,  which  they  sublet  to  Carter;  that 
Carter  would  transmit  over  this  private  wire 
orders  obtained  by  him  for  tbe  purchase  of 
tbe  stock  of  various  kinds,  for  which  be 
charged  one  quarter  of  1  per  cent  commis- 
sions on  all  deals  made  with  customers;  that 


the  company,  as  Carter's  agent  bought  these 
stocks  on  tbe  market  and  gave  Carter  one 
half  of  the  commission,  and  kept  tbe  other 
half;  that  all  commissions  collected  by  Car- 
ter were  deposited  by  blm  to  the  credit  of  the 
company  in  tbe  Clinton  bank,  and  that  they 
checked  out  to  Carter  tbe  amount  due  by 
him  from  the  moneys  so  deposited;  that  they 
paid  all  losses  incurred  upon  these  deals,  and 
appropriated  all  the  profits  arising  therefrom, 
except  tbe  commission  paid  to  Carter.  Car- 
ter testified  substantially  to  tbe  same  effect 
Tbe  court  thereupon  overruled  the  motion  to 
quash  tbe  return  of  tbe  sberUI,  and  we  think 
properly,  as  it  is  clear  from  tbe  testimony 
that  Carter  was  really  the  agent  of  tbe  Boyd 
Commission  Company  in  the  conduct  of  their 
business  in  Clinton,  Ky.,  as  subsection  6  of 
section  51  of  tbe  Civil  Code  provides:  "In 
actions  against  an  Individual  residing  In  an- 
other state,  or  a  partnership,  association  or 
Joint  stock  company,  the  members  of -which 
reside  lu  another  state,  engaged  In  business 
In  this  state,  the  summons  may  be  served  on 
the  manager  or  agent  or  person  in  charge  of 
such  business  in  this  state  In  the  county 
where  its  business  is  carried  on,  or  In  the 
county  where  the  cause  of  action  accrued." 
Appellants  thereupon  filed  a  general  demur- 
rer and  answer,  In  which  they  deny  that  tbe 
transactions  with  the  plaintiff  were  mere 
wagers.  They  allege,  on  the  contrary,  that 
it  was  expressly  agreed  with  all  their  cus- 
tomers, including  tbe  plaintiff,  that  the  stock 
or  property  bought  and  sold  by  them  apon 
orders  should  be  actually  delivered;  that  the 
transactions  had  with  tbe  plaintiff  were  bona 
fide  purchases  and  sales  of  stocks  aud  mer- 
chandise upon  bis  order,  in  which  the  prop- 
erty purchased  and  sold  by  them  for  the 
plaintiff's  benefit  and  at  his  request  was  to 
be  actually  delivered  to  him.  The  Issues  be- 
ing made  up,  by  agreement  tbe  law  aud 
facts  of  the  case  were  submitted  to  the  court 
without  tbe  intervention  of  a  jury,  who,  after 
hearing  the  evidence,  adjudged  that  appellee 
was  entitled  to  subject  the  fund  In  tbe  hands 
of  tbe  bank  to  the  payment  of  his  claim; 
and  from  that  judgment  defendant  appeals, 
insisting  that  the  evidence  Is  not  sufficient  to 
sustain  the  judgment  of  the  trial  court 

Upon  the  trial  the  defendant  Introduced  as 
a  witness  R.  L.  Carter,  who  testified  that  he 
never  owned  any  of  the  stocks  dealt  In  by 
plaintiff,  or  bad  any  under  his  control;  that 
he  always  made  settlements  with  tbe  cus- 
tomers on  the  difference  In  market  price 
of  the  article  at  tbe  time  of  making  and 
closing  the  deal;  that  it  made  no  difference 
whether  customers  bought  or  sold;  settle- 
ments were  made  in  the  same  way;  that  no 
stocks  or  merchandise  ever  passed,  the  dif- 
ference being  always  paid  in  money.  Tbe 
witnesses  for  tbe  plaintiff  testified.  In  sub- 
stance, that  B.  L.  Carter  was  dealing  in 
stocks,  provisions,  and  corn,  etc.,  as  agent  of 
the  Boyd  Commission  Company,  upon  a  mar- 
gin of  1  cent;   that  be  never  sold  less  than 
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10  abares  of  stock,  and  would  require  $10  to 
be  put  up  as  a  margin;  that,  If  tbe  stock 
went  down  to  99  cents,  the  customer  realized 
a  profit  of  $10,  less  the  commission  of  one 
quarter  of  1  per  cent.,  or  $2.50  on  every  $1Q 
put  up;  that  If  the  stock  went  up  to  101,  the 
customer  would  loose  the  $10  put  up,  or  have 
to  put  $10  more  as  a  margin;  that  the  cus- 
tomers never  owned  any  of  the  commodities 
sold,  or  had  any  stock  of  any  kind;  that  It 
was  never  the  Intention  of  either  party  that 
there  should  be  an  actual  delivery  of  the 
property  so  purchased;  that  the  whole  deal 
was  a  mere  wager  on  the  market  ^ce  of  the 
commodity  at  some  specified  time  In  the 
future.  There  can  be  no  doubt  that  the 
business  transacted  by  the  appellants, 
through  their  agent.  Carter,  with  the  plain- 
tiff, was  a  well-recognized  species  of  gamb- 
ling, loiown  as  "bucket  shop."  In  Beadles  v. 
McBh:ath,  85  Ky.  230,  3  S.  W.  152,  It  was 
held  that  a  transaction  precisely  like  that  de- 
scribed by  the  witnesses  In  this  case  was  a 
mere  wager,  and  could  not  be  enforced  by 
either  party.  The  same  conclusion  was 
reached  in  Smith  t.  Telegraph  Co.,  84  Ey. 
664,  2  S.  W.  483,  and  in  Sawyer  v.  Taggart, 
77  Ky.  727.  We  are  of  opinion  that  the 
transactions  In  which  appellee's  money  was 
won  by  tbe  appellant  was  a  mere  gambling 
transaction,  within  the  letter  and  spirit  of 
section  1965  of  the  Kentucky  Statutes,  and 
that  he  was  entitled  in  this  proceeding  to 
subject  the  property  attached  in  the  hands 
of  the  bank,  and  that  Carter  was  the  agent 
of  appellant  company,  and  that  the  service 
was  properly  had  upon  him  under  the  sec- 
tion of  the  Code  supra. 
Judgment  affirmed. 


DILS  ▼.  HATOHBB. 
(Court  of  Appeals  of  Kentucky.    Oct.  22,  1902.) 

STANDING  TIMBER  — REAL  OR  PBRSONAIj 
PROPERTY— ISXECUTION  SALE. 
1.  Standing  timber  in  the  hands  of  a  par- 
chaser  under  a  contract  indicating  no  time  for 
catting  and  removing  the  same  Is  realty,  for 
the  purpose  of  execution  sale. 

Appeal  from  circuit  court  Pike  county. 

"Not  to  be  officially  reported." 

Action  by  John  A.  Diis  against  James 
Hatcher.  Judgment  for  defendant  Plaintiff 
appeals.    Affirmed. 

Jas.  Goble  and  W.  S.  Pryor,  for  appellant 
Edward  W.  Hines  and  J.  M.  York,  for  ap- 
pellee. 

WHITE,  J.  On  September  24,  1895,  Ann 
Dils  sold  and  by  deed  conveyed  to  appellant 
John  A.  Dils,  her  son,  appellee.  Hatcher,  and 
James  M.  York,  Jointly,  all  the  timber  on  a 
5,000-acre  tract  of  land  in  Pike  county,  of 
certain  dimension,  for  consideration  paid  by 
Dils  and  York  and  to  t>e  paid  by  Hatcher. 
Subsequent  to  this  sale  Hatcher  bought  the 
Interest  of  York,  and  was  then  the  owner 
of  two-thirds,  and  appellant  the  owner  of 


one-third,  of  tiie  timber.  Certain  creditor* 
of  appellant,  John  A.  Dils,  having  obtained 
Judgments  and  executions,  had  the  sheriff 
levy  same  on  the  undivided  Interest  of  Dils 
In  this  timber,  and  after  advertisement  tbe 
same  was  sold,  and  bid  in  by  S.  J.  Saly«-, 
attorney  for  the  execution  plaintiffs.  This 
bid  was  subseqnenUy  transferred  to  appel- 
lee. Hatcher,  and  he  thereby  claimed  to  be 
the  owner  of  the  whole  of  tbe  timber,  and 
proceeded  to  cat  and  remove  same,  and  ap- 
propriate the  proceeds  to  bis  own  use.  Ap- 
pellant brought  this  action,  seeking  Judg- 
ment against  appellee  for  $16,272.66  for  con- 
version of  the  one-third  of  the  timber;  that 
being  the  alleged  value  of  one-third  of  same. 
Tbe  petition  alleges  the  purchase  Jolntiy,  and 
the  purchase  by  appellee  of  York's  interest 
but  Ignores  the  execution  sale  of  app^ants 
Interest  and  says  that  the  appellee,  without 
right  wrongfully  and  unlawfully  has  pos- 
session of  appellant's  interest  and  refuses 
to  surrender  possession  to  him.  The  answer 
pleads  the  execution  sale  and  purchase  above 
set  out  By  reply,  appellant  denied  the  va- 
lidity of  the  execution  sale,  or  that  titie  pass- 
ed thereby,  for  various  irregularities  in  tbe 
Judgments  and  executions,  none  of  wblcb 
we  deem  necessary  to  notice,  as  on  trial  tbe 
proof  showed  everything  to  have  been  regu- 
lar. Another  reason  upon  which  the  exe- 
cution sale  is  attacked  is  that  the  timber 
was  personalty,  and  was  partnership  prop- 
erty, and  therefore  could  not  be  sold  under 
execution,  or,  if  sold,  the  purchaser  only 
acquired  a  lien  for  the  amount  paid.  This 
presents  the  material  question  in  tbe  case. 
The  lower  court  upheld  the  execution  sales 
and  dismissed  the  petition,  and  heace  this 
appeal. 

Section  600,  Civ.  Code,  applies  to  levies  ot 
executions  upon  personal  property  held  by 
the  execution  debtor  Jolntiy  with  another 
person.  Under  that  section,  no  sale  of  the 
share  of  the  execution  debtor  can  be  made 
by  tbe  sheriff.  He  levies,  takes  an  inven- 
tory, has  the  property  appraised,  and  returns 
the  execution.  This  creates  a  lien  in  favor 
of  the  execution  creditor,  which  he  may  en- 
force in  equity.  There  is  no  such  provision 
as  to  a  Joint  ownership  in  real  estate.  Such 
undivided  interest  may  be  sold  under  exe- 
cution, and  titie  to  the  undivided  share  pass 
to  the  purchaser.  The  material  inquiry  here 
is  whether  this  timber  wtiich  was  standhig 
on  the  land  was  personalty  or  realty.  There 
was  a  Joint  ownership.  If  the  timber  was 
realty,  the  execution  sales  passed  titie  to  ap- 
pellee, and  tbe  Judgment  wiU  be  affirmed: 
If  personalty,  no  titie  passed,  and  a  reversal 
will  follow.  It  is  a  rule  of  real  property, 
long  established,  that  growing  trees  and  ev- 
erything permanentiy  fixed  to  the  soil  are 
realty,  and  when  the  trees  are  severed  they 
become  personalty.  This  rule  yet  prevails, 
except  as  it  is  modified  by  the  equity  rule 
that  equity  will  treat  as  done  that  which 
was  intended  to  be  done.    We  have,  bearing 
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In  mind  these  two  rules  of  law,  held  .that 
where  growing  timber  was  sold  with  the 
purpose  of  Immediate  severance  from  the 
floil,  we  would  treat  it  as  personalty.  It  was 
Intended  to  immediately  sever  and  make  per- 
sonalty, and  we  would  therefore  treat  the 
growing  timber  as  having  been  cut  down, 
and  therefore  personalty.  However,  every 
sale  of  growing  trees  is  not  Intended  for  im- 
mediate severance.  The  contract  of  sale  may 
or  may  not  so  provide.  Where  the  time 
given  for  severance  Is  indefinite,  as  In  the 
case  of  Lumber  Co.  v.  Cornett  (Ky.)  68  S. 
W.  974,  or  where  no  time  is  fixed,  the  trees 
are  considered  as  a  part  of  the  realty,  which 
they  always  were.  In  such  cases  there  Is 
nothing  in  the  contract  of  sale  upon  which 
to  base  the  application  of  the  equitable  rule 
of  treating  as  done  that  which  was  intended. 
There  is  no  expressed  Intention  of  immediate 
severance.  In  this  case  there  is  nothing  In 
the  conveyance  of  Mrs.  Ann  Dils  of  this 
timber  to  Indicate  or  fix  a  time  when  It  was 
to  be  cut  or  removed.  Indeed,  the  only  ref- 
erence to  removal  and  sale  is  the  inclusion 
of  all  timber  necessary  for  building  tram  or 
other  roads  or  buildings  to  get  the  timber 
out  and  to  the  marltet  This  fixes  no  time,— 
not  even  approximately.  In  this  case,  there- 
fore, we  are  of  opinion  that  the  trees  sold 
were  realty,  and  not  personalty.  The  execu- 
tion sales  passed  title  to  appellee,  and  the 
appellant  showed  no  right  to  recover. 
Judgment  affirmed. 


TOUNO  T.  ILLINOIS  CENT.  B.  CO. 
(Court  of  Appeals  of  Kentuclcy.    Oct.  21, 1902.) 
INSTRTJCnONS— EMPHASIZINO    PAOT— WAIVKR. 

1.  A  requested  instruction  that  a  certain  fact 
is  admitted  by  the  pleadings,  which  fact  was 
proved   without  objectioa,   and   not  denied,   is 

f>roperly  rejected,  it  merely  emphasizinz  a  fact 
n  evidence,  without  charging  as  to  the  law  rel- 
ative thereto. 

2.  Plaintiir  cannot  on  appeal  complain  that 
the  court  gave  no  instruction,  in  a  railroad 
crossing  accident  case,  on  the  dnty  of  the  rail- 
road company  to  keep  a  loolioat,  he  having  re- 
<)uested  none,  and  having  objected  to  one  of- 
fered by  defendant  covering  the  point,  because 
the  same,  ground  was  covered  by  the  court's 
instructions. 

Appeal  from  circuit  court,  McCracken 
coun^. 

"Not  to  be  officially  reported." 

Action  by  Jeff  Toung  against  the  Illinois 
Central  Railroad  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.     Affirmed. 

Wheeler  &  Worten,  for  appellant  Qulg- 
iey  ft  Quigley  and  Pirtle  ft  Trabue,  for  ap- 
pellee. 

O'REAR.  J.  Appellant  sued  to  recover 
damages  because  of  injuries  sustained  as 
the  result  of  a  collision  between  one  of  ap- 
pellee's trains  and  the  wagon  which  appel- 
lant was  driving,  by  reason  of  which  appel- 
lant was  thrown  out  of  his  wagon  and  bmis- 
«d.    The  accident  occurred  in  the  city   of 


Paducah,  at  the  crossing  of  Broadway  and 
First  streets.  Appellee  has  a  spur  or  side 
track  along  First  street,  which  it  uses  occa- 
sionally for  shifting  freight  cars  to  tliat  part 
of  the  city  for  the  accommodation  of  its  cus- 
tomers' warehouses,  etc.  The  petition  char- 
ges that  appellee's  negligence  consisted  In 
running  its  trains  at  too  high  a  rate  of  speed 
for  the  safety  of  those  having  occasion  to 
use  the  street  crossing  at  that  point,  and  In 
falling  to  give  signals  of  the  trains'  approach 
to  the  crossbtg,  either  by  blowing  of  whistle, 
ringing  of  bells,  "or  otherwise."  The  an- 
swer denied  the  negligence  charged,  and 
pleaded  that  appellant  was  injmred  by  bis 
contributory  negligence.  As  the  result  of 
the  trial  the  Jury  returned  a  verdict  for  the 
defendant 

The  principal  errors  complained  of— Indeed, 
the  only  errws— are  in  the  matter  of  Instruc- 
tions. The  court  Instructed  the  Jury,  In  sub- 
stance, that  negligence  consisted  of  an  ab- 
sence of  that  degree  of  care  which  persons 
of  ordinary  prudence  usually  observe  in  their 
own  affairs  under  like  circumstances,  and 
that  it  was  the  duty  of  the  railroad  company, 
in  running  its  trains  upon  First  street  to 
ring  the  bell  as  the  train  approached  onto 
the  Broadway  crossing,  and  to  run  its  cars 
at  a  reasonably  safe  rate  of  speed;  that  a 
failure  to  do  these  things  was  negligence  up- 
on the  part  of  the  company.  The  court  also 
instructed  the  Jtury  that  It  was  the  duty  of 
the  plaintiff,  when  be  drove  his  wagon  down 
Broadway  street  to  the  First  street  crossing, 
"when  he  reached  the  near  edge  of  First 
street  to  have  his  eyes  open,  and  pause  and 
look  and  see  whether  there  was  any  train 
approaching  from  either  way,  before  he  at- 
tempted to  cross  said  railroad  track,  or  even 
to  go  upon  it  with  his  ice  wagon,"  and  that 
his  failure  to  do  this  would  be  negligence; 
or  if,  looking,  he  saw  the  train  coming,  or 
could  have  seen  it  It  was  his  duty  to  stop, 
and  not  attempt  to  cross  the  track,  and  that 
a  failure  In  this  respect  would  also  be  negli- 
gence on  the  part  of  the  plaintiff.  The  Jury 
was  then  told  that  if  they  believed  from  the 
evidence  that  plaintiff  was  injured  by  the 
negligence  of  the  railway  company  or  Its  em- 
ployes when  the  plaintiff  was  himself  free 
from  negligence,  and  by  reason  of  the  neg- 
ligence of  the  defendant  alone  he  received 
bis  injury,  then  the  law  was  for  the  plain- 
tiff; and  an  Instruction  was  given  correctly 
defining  the  measure  of  damages.  While  the 
instructions  are  subject  to  some  criticism  as 
to  their  form,  yet,  taken  together,  the  court 
Is  of  the  opinion  that  they  fairly  submitted 
the  questions  to  the  Jury,  and  that  from  the 
instructions  the  Jury  were  directed,  first,  as 
to  what  constituted  negligence  on  the  part 
of  the  company,  and  what  would  constitute 
negligence  on  the  part  of  the  plaintiff,  and 
then  told  that.  If  the  plaintiff  sustained  his 
injuries  by  reason  of  the  company's  negli- 
gence as  defined,  when  the  plaintiff  was  him- 
self free  from  negligence  a^  his  put  aa  de- 
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fined,  the  finding  should  be  for  the  plaintiff. 
The  court  Is  of  opinion  that,  when  this  idea 
is  fairly  deduclble  from  all  the  instructions, 
and  that  no  other  could  he  fairly  understood 
from  them,  a  mere  awliwardness  of  expres- 
sion -will  not  serve  to  reverse  the  case.  They 
could  not  have  misled  the  Jury.  The  only 
Instruction  offered  by  appellant  was  this: 
"The  court  Instructs  the  Jury  that  it  la  ad- 
mitted by  the  pleadings  in  this  case  that  the 
defendant  bad  no  watchman  at  the  crossing 
of  Broadway  and  First  streets,  in  the  city  of 
Paducah,  or  any  one,  to  look  after  the  safety 
of  passers-by  by  calling  attention  to  the  ap- 
proach of  its  trains."  This  fact  was  pleaded, 
and  was  not  denied,  but,  on  the  contrary, 
the  same  fact  was  also  proven  in  substance 
without  objection,  and  not  denied.  The  in- 
struction, if  it  bad  been  given,  would  have 
served  merely  to  have  pointed  out  specifical- 
ly to  the  Jury  a  certain  fact  which  was  al- 
lowed to  go  to  them  in  proof,  and  from 
which,  together  with  other  facts  In  the  case, 
they  may  have  Inferred  negligence  or  not,  as 
they  believed  the  circumstances  warranted. 
The  court  did  not  err  in  rejecting  this  In- 
struction. The  Instruction  offered  was  fui'- 
thermore  objectionable  In  that  it  merely  em- 
phasized a  fact  In  evidence,  upon  which  a 
finding  of  negligence  might  be  inredlcated, 
without  charging  the  Jury  as  to  the  state  of 
law  relative  thereto.  The  defendant  asked 
the  court  to  tell  the  Jury  "that  If  they  be- 
lieved from  the  evidence  In  this  case  that  at 
the  time  and  plaoe  of  the  accident  and  injury 
complained  of  by  plaintiff  defendant's  train 
was  being  operated  and  managed  In  an  or- 
dinarily careful  and  prudent  manner,  and 
that  th3  employes  In  charge  of  said  train 
were  keeping  a  lookout  to  avoid  Injury  to 
any  person  or  Tpenoas  crossing  over  defend- 
ant's side  track  at  First  and  Broadway 
streets,  and  that,  after  the  plalntlfTs  peril 
was  discovered  by  them,  or  by  the  use  of 
ordinary  care  on  their  part  they  could  rea- 
sonably have  discovered  his  peril,  they  did 
all  that  they  could  reasonably  do  under  the 
circumstances  to  stop  the  train  and  avoid  In- 
Jury  to  plaintiff,  the  law  Is  for  the  defend- 
ant, and  the  Jury  will  so  find."  This  instruc- 
tion was  objected  to  by  the  plaintiff,  and  was 
refused  by  the  court  "because  the  same 
ground  is  covered  by  the  court's  instruc- 
tions." Appellant  complained  that  the  court, 
in  his  Instruction,  did  not  define  speciflcally 
the  duties  of  the  employes  of  the  railway 
company  In  charge  of  the  train,  and  especial- 
ly as  to  their  failure  to  keep  a  lookout  to 
avoid  Injury  to  any  one  using  the  crossing. 
Appellant  himself  offered  no  instruction  on 
this  point,  or  on  any  point  except  the  one 
quoted.  The  Instruction  offered  by  defend- 
ant, and  Just  quoted,  was  covered  by  the  in- 
structions given  by  the  court,  except  it  be  In 
the  matter  of  "keeping  a  lookout  to  avoid  In- 
Jury  to  any  person  using  the  crossing";  the 
lookout  referred  to  being  some  servant  of  the 
company  whose  special  duty  It  was  to  take 


notice  of  persons  offering  to  use  the  crossing 
when  the  train  approached,  so  as  to  give 
warning.  But  when  appellee  offered  an  in- 
struction covering  this  point,  and  it  was  ob- 
jected to  by  appellant,  and  appellant  himself 
offering  none  on  the  subject,  he  will  not  be 
heard  on  appeal  to  complain  that  such  an  In- 
struction was  not  given.  Under  the  evidence 
and  the  Instructions  given,  the  Jury  evident- 
ly found  for  the  defendant  upon  the  fact 
that  appellant's  own  negligence  caused  Us 
injury. 

We  see  no  error  prejudicial  to  app^ant's 
substantial  rights,  and  the  Jndgmott  to 
therefore  afikmed. 


LOUISVILLB  &  N.  B.  00.  T.  STBBN* 
BEBOEB. 

(Court  of  Appeals  of  Eentncky.    Oct  17, 19Q2.) 

CAHRIBRS-INJURT  TO  PA8S1BN0ER-C0NPLICT- 
INO  EVIDENCE— APPEALr-RSVIBW— INSTRUC- 
TIONS—DEPOSITIONS— RIGHT  TO  USB— PRES- 
ENCE OF  WITNESS— PROOF  OF  OOOO  CHAR- 
ACTER. 

1.  Where,  in  an  action  for  biJnrieB  to  a  pas- 
senger, in  which  it  was  alleged  that  the  upper 
end  of  his  elbow  was  fractured  by  the  bralce- 
man's  striking  it  with  a  footboard,  the  evi- 
dence was  very  conflicting  as  to  whether  the 
fracture  was  so  caused,  a  verdict  for  plaintiff 
will  Dot  be  disturbed  on  appeal. 

2.  Where,  in  an  action  for  injuries  to  a  pas- 
senger, there  was  no  proof  Uiat  the  Injury 
was  an  unavoidable  accident,  but  the  entire 
evidence  was  directed  to  the  anestion  whether 
the  brakeman  in  fact  struck  the  plaintiff  with 
a  footboard  and  fractured  his  elbow,  an  inr 
struction  that  if  the  plaintiff  was  being  car- 
ried as  a  passenger,  and  an  employ^  of  the 
defendant,  while  engaged  in  performing  his  do- 
ties,  struck  plaintiff  on  the  ellww,  thereby  in- 
flicting any  injury,  the  jury  ahonld  find  for 
plaintiff  in  damages,  was  not  objectionable  on 
the  ground  that  it  made  defendant  liable  for 
the  injury  without  regard  to  the  question  of 
negligence. 

3.  Where  plaintiff  had  taken  the  depositioa 
of  a  witness  who  lived  more  than  30  miles 
from  the  place  of  trial,  it  was  not  error  to 
permit  plaintiff  to  read  the  deposition  at  the 
trial,  though  the  witness  was  present  at  the 
trial  for  defendant;  defendant  being  allowed  te 
fully  cross-examine  the  witness  before  the  jury. 

4.  where,  in  an  action  for  injuries,  defend- 
ant, on  cross-examination  of  a  witness,  showed 
that  plaintiff's  character  for  truth  was  not 
"first-clsBS,"  plaintiff  was  then  authorized  te 
introduce  evidence  of  his  good  character. 

Appeal  from  circuit  court,  Lincoln  county, 

"Not  to  be  officially  reported." 

Action  by  J.  D.  Steenberger  against  the 
Louisville  &  Nashville  Railroad  Company. 
From  a  Judgment  In  favor  of  plaintiff,  defoid- 
ant  appeals.    Affirmed. 

J.  W.  Alcorn  and  B.  D.  Warfleld,  for  ap- 
pellant   Robt  Harding  and  B.  O.  Warren, 

for  appellee. 

HOBSON,  J.  Appdlee  was  a  passenger  on 
one  of  appellant's  trains  from  Olasgow  to 
Crab  Orchard,  Ky.  As  they  approached  the 
tunnel   on    Muldraugh's   HIU,   the   brakemas 

f  S.  See  Depositloni,  voL  16^  Cent  Dig.  H  iSS-im. 
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came  In  with  a  footbonrd  ordinarily  used  to 
light  lamps  Id  the  coach.  He  placed  the  foot* 
board  upon  the  arms  of  two  opposite  seats, 
and  got  upon  it  to  Ught  the  lamp.  Accord 
tng  to  the  evidence  of  appellee,  he  hurriedly 
left  the  car  after  lighting  the  lamps,  and 
threw  his  board  under  a  seat  In  doing  this, 
appellee  claims,  the  brakeman  struck  him  on 
the  crazy  bone  of  bis  elbow  with  the  board, 
as  his  arm  was  resting  on  the  arm  of  his  seat 
next  to  the  aisle,  fracturing  the  bone  and  Inr 
flicting  a  very  painful  Injury.  The  proof  for 
the  defendant  tended  to  show  that  the  plain- 
tUf  was  not  struck  by  the  board,  and  that  his 
arm  was  hurt  before.  The  physicians  who 
dressed  his  arm  show  clearly  that  the  bone 
was  fractured  and  that  the  nerve  was  1d- 
Jured;  and  there  are  some  circumstances  In 
the  case  from  which  the  Jury  were  warranted 
In  concluding  that,  although  plalntlfTs  arm 
bad  been  sore  before,  the  fracture  occurred 
on  this  trip.  The  evidence  was  very  conflict- 
ing. There  was  a  verdict  for  the  plaintiff 
for  $400,  and  we  do  not  think  we  ought  to 
disturb  It,  under  the  proof,  on  the  ground 
tbat  It  Is  against  the  evidence. 

The  court  Instructed  the  Jury  that  If,  while 
the  plaintiff  was  being  carried  as  a  passen- 
ger on  defendant's  train,  an  employ^  of  de- 
fendant, while  engaged  in  performing  his 
train  duties,  struck  plaintiff  on  the  elbow 
with  a  footboard,  thereby  Inflicting  any  In- 
jury on  him,  they  should  find  for  him  In 
damages.  It  Is  earnestly  complained  that  it 
was  error  for  the  court  to  make  the  defend- 
ant liable  for  the  Injury,  without  regard  to 
the  question  of  negligence,  and  It  is  urged 
that  the  court  should  have  submitted  the 
question  of  negligence  on  the  part  of  the 
brakeman  In  handling  the  footboard.  It  was 
the  duty  of  the  defendant  to  carry  Its  pas- 
sengers safely.  If  a  lamp  or  any  xiart  of  the 
car  had  fallen  npon  blm.  It  would  be  prima 
facie  negligence  for  which  It  would  be  liable. 
When  It  assigns  a  passenger  a  seat.  It  Is  Its 
duty  to  carry  on  the  necessary  operations  of 
Its  train  without  Injury  to  the  passenger.  In 
Thomp.  N^.  {  2754,  the  rule  Is  thus  stated: 
"But  when  the  plaintiff  has  sustained  and  dls- 
chnrged  this  burden  of  proof  [that  is,  has 
shown  that  he  was  injured,  and  connected  the 
defendant  with  the  Injury]  by  showing  that 
the  injury  arose  in  consequence  of  the  fail- 
ure, In  some  respect  or  other,  of  the  car- 
rier's means  of  transportation,  or  the  conduct 
of  the  carrier's  servants,  then,  in  conformity 
to  the  maxim,  'Res  ipsa  loquitur,'  a  presump- 
tion arises  of  negligence  on  the  part  of  the 
carrier  or  his  servants."  In  section  2760,  he 
says:  "The  same  presumption  arises  where 
an  Injury  proceeds  from  an  act  or  omission 
of  the  servants  of  the  carrier,  and  operates 
to  shift  the  burden  upon  the  carrier."  In  the 
case  before  us  there  was  no  proof  that  the  In- 
Jury  was  an  unavoidable  accident  On  the 
contrary,  the  entire  evidence  was  directed  to 
the  question  whether  the  brakeman  in  fact 
struck  the  plaintiff  with  the  footboard,  and 


there  was  nothing,  therefore,  but  this  ques- 
tion to  be  submitted  to  the  Jury. 

The  plaintiff  had  taken  the  deposition  of 
S.  H.  Gompton,  a  passenger  who  was  sitting 
by  his  side  In  the  same  seat  at  the  time  of 
his  alleged  Injury.  Compton  lived  more  than 
SO  miles  from  the  county  seat  where  the  trial 
took  place.  The  defendant  however,  had 
Compton  present  at  the  trial,  and  objected 
to  the  plaintiff's  reading  his  deposition.  The 
court  allowed  the  plaintiff  to  read  the  direct 
examination  from  the  deposition,  and  then  al- 
lowed the  defendant  to  put  the  witness  on 
the  stand  and  cross-examine  him  before  the 
Jury.  This  Is  earnestly  complained  of,  but 
we  do  not  see  that  there  was  any  substantial 
prejudice  of  the  defendant's  rights,  for  the 
reason  that  the  cross-examination  of  the  wit- 
ness before  the  Jury  covered  the  whole 
ground,  and  he  only  stated  that  he  heard  the 
plaintitf  complain  of  being  hurt  but  did  not 
know  whether  he  was  struck  by  the  foot- 
board or  not. 

It  Is  also  complained  that  the  plaintiff  was 
allowed  to  introduce  evidence  of  his  good 
character.  This  would  have  been  lipproper  If 
the  defendant  had  not  assailed  Ms  character, 
but  on  the  cross-examination  of  Dr.  Doores, 
a  witness  for  the  plaintiff,  the  defendant  had 
shown  that  plaintiff's  character  for  truth  was 
not  "first-class."  After  this  evidence  was 
brought  out  by  the  defendant  the  court  prop- 
erly allowed  the  plaintiff  to  Introduce  evi- 
dence sustaining  bis  character. 

On  the  whole  case,  we  see  no  substantial 
error  to  the  prejudice  of  appellant  Jndgmoit 
affirmed. 


DILLBHAT  v.  HIOKBT. 
(Oonrt  of  Appeals  of  Kentuclsy.    Oct  17, 1902.) 

AFPBAL-DAHAGBS. 

l.The  damages  assessed  by  the  Jury  In  an 
action  tor  Injury  from  a  dog  vicious  towards 
others  to  the  kuowledge  of  the  owner,'not  being 
flagrantly  against  the  weight  of  evidence,  or 
manifestiy  given  under  the  influence  of  pas- 
sion or  prejudice,  will  not  be  disturbed  on  ap- 
peal. 

2.  Under  Ky.  St  I  68,  providing  for  recov- 
ery of  damages  by  a  person  injured  by  a  dog, 
plaintiff  is  entitied  to  recover  punitive  damages 
if  it  was  alleged  and  shown  that  the  daogeroua 
character  of  the  dog  was  known  to  the  defend- 
ant prior  to  the  injury  complained  of. 

Appeal  from  circuit  court  Boyle  county. 

"Not  to  be  officially  reported." 

Action  by  Lizzie  Hickey,  by  next  friend, 
against  Jennie  Dillehay.  Judgment  for  plains 
tiff,  and  defendant  appeals.    Affirmed. 

C.  R.  McDowell  and  R.  P.  Jacobs,  for  ap- 
pellant Robt  Harding,  Jna  W.  Rawlings, 
and  Wm.  J.  Price,  for  appellee. 

BURNAM,  3.  This  Is  an  action  for  tort 
brought  under  section  08  of  the  Kentucky 
Statutes,  to  recover  damages  for  an  Injury 
to  the  plaintiff,  a  girl  14  years  of  age,  by  a 
dog  belonging  to  the  defendant  The  peti- 
tion alleges  that  the  dog  was  vicious,  and 
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that  the  defendant  knev  It  prior  to  tbe  date 
of  the  Injury.  The  defendant  denies  that  the 
dog  was  vicious,  or  that  she  had  knowledge 
tJiereof  prior  to  the  date  of  the  Injury  com- 
plained of;  and  also  pleads  contributory  neg- 
ligence by  the  plaintiff.  Tbe  trial  resulted 
In  a  verdict  and  Judgment  In  favor  of  the 
plaintiff  for  $500,  -which  we  are  asked  upon 
this  appeal  to  reverse  because  the  verdict  of 
the  Jury  was  too  large,  and  that  the  court 
submitted  to  the  Jury  the  question  of  plain- 
tiff's right  to  recover  punitive  damages. 

It  is  not  denied  that  the  defendant's  dog 
attacked  and  bit  the  plaintiff;  and  the  proof 
Is  conclusive  that  the  attack  was  without 
provocation,  and  that  the  injuries  inflicted 
were  of  a  very  serious  character,  occasion- 
ing great  physical  and  mental  suffering,  and 
very  considerable  expense  and  loss  of  time. 
There  is  also  abundant  testimony  to  show 
that  the  dog  was  vicious  towards  other  per- 
sons, and  that  the  defendant  was  fully  aware 
of  tbe  fact,  as  several  witnesses  testify  to 
have  been  bitten  by  him  In  her  presence. 
It  has  l>een  heretofore  held  by  this  court 
that  the  plaintiff  lu  an  action  under  section 
68  of  the  Statutes  was  entitled  to  recover 
punitive  damages  if  It  was  alleged  and 
proven  that  the  dangerous  character  of  the 
dog  was  known  to  the  defendant  prior  to  the 
injury  complained  of  (see  Kllngman  v.  Smith, 
12  Ky.  Law  Rep.  90,  and  Koestel  v.  Cun- 
ningham, 97  Ky.  422,  30  S.  W.  970);  and 
courts  are  reluctant  to  interfere  with  the 
amount  of  damages  assessed  by  the. Jury  un- 
less flagrantly  against  the  weight  of  evi- 
dence, or  manifestly  given  under  tbe  In- 
fluence of  passion  or  prejudice.  Neither  of 
these  facts  appears  in  this  case;  indeed,  the 
amount  of  the  recovery  cannot  be  regarded 
as  excessive  as  compensation  alone. 

Judgment  affirmed. 


BURK  V.  FOSTER. 

(Court  of  Appeals  of  Kentucky.    Oct.  21, 1902.) 

PHYSICIANS— SKILL  REQUIRED— LACK  OP 
SKILL— DAMAGES. 

1.  The  care  and  skill  required  of  a  physician 
Id  treating  a  patient  is  not  to  be  measured  by 
that  exercised  by_  "ordinaril;  skillful  and  pru- 
dent physicians  in  that  [particular]  vicinity  in 
treating  a  like  injury,"  but  by  such  as  is  ex- 
ercised generally  by  physicians  of  ordinary  care 
and  skill  in  similar  communities. 

2.  The  mere  fact  that  the  result  of  a  pa- 
tient's treatment  "is  as  good  as  is  usually  ob- 
tained in  like  cases  similarly  situated"  will  not 
preclude  a  recovery  by  the  patient  against  the 
physician  for  negligence  and  lack  of  skill,  the 
patient  being  entitled  to  the  chance  for  the 
better  results  which  might  come  from  proper 
treatment. 

Appeal  from  circuit  court,  Owen  county. 

"To  be  officially  reported." 

Action  by  Forest  8.  Burk  against  J.  C.  B. 
Foster.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 


W.  W.  Dlckerson  antf  J.  W.  CammaCk.  for 
appellant  Moody  &  Bourne  and  Lindsay  di 
Botta,  for  apitellee. 

O'REAB,  J.  Appellant  brought  this  sntt 
against  appellee,  a  physician  and  surgeon,  to 
recover  damages  for  the  alleged  careless  and 
negligent  treatment  of  appellant's  broken  and 
dislocated  arm.  The  original  Injury  was 
caused  by  tbe  overtuming  of  appellant's 
wagon,  the  team  becoming  frightened,  nm- 
nlng  away  with  the  wagon,  and  drag^glng 
appellant  over  frozen  and  rough  ground  for 
quite  a  distance,  fracturing  his  arm  In  one 
or  more  places  between  the  elbow  and  shoul- 
der, and  dislocating  the  arm  at  the  shoulder 
Joint.  The  bone  broken  was  the  hamemo. 
The  dislocation  was  the  slipping,  pushing,  or 
wrenching  the  head  of  the  humerus  from 
tbe  glenoid  cavity.  Within  an  hour  after 
tbe  accident  appellee  was  called  in  to  attend 
the  injuries.  It  Is  charged  that  he  failed  to 
discover  tbe  dislocation,  and  therefore  failed 
to  treat  It.  Tbe  consequence  was,  as  al- 
leged, that  the  muscles  of  this  arm  have  at- 
rophied; the  shoulder  Joint  is  stiffened,  and 
this  arm  Is  now  practically  useless.  All 
agree  that,  when  discovered,  some  months 
later.  It  was  too  late  to  remedy  the  matter. 
It  Is  charged  that  appellee's  failure  to  dis- 
cover and  treat  the  dislocation  was  because 
of  his  negligence  and  lack  of  proper  care 
and  diligence.  Appellant  and  appellee  each 
lived  In  the  vicinity  of  Monterey,  in  Owen 
county.  Monterey  Is  a  village  on  the  Ken- 
tucky river,  but  not  on  any  railroad  line. 
It  is  not  claimed  that  the  fractures  were  not 
properly  treated.  They  have  healed,  and  ap- 
parently in  good  condition.  The  whole  case 
turns  upon  the  nature  of  the  examination 
given  appellant  by  appellee,  and  appellant's 
duties  in  that  respect  That  appellee  did  not 
discover  the  dislocation  Is  admitted,  as  it  Is, 
of  course,  that  he  did  not  treat  it  That 
it  could  have  been  discovered  by  an  ordinary 
examination  does  not  seem  to  admit  of  doubt 
As  to  the  manner  of  treatment  that  should 
have  been  given  to  it,  there  is  some  con- 
flict in  the  evidence.  The  circuit  court  gave 
the  Jury  the  following  Instructions  as  em- 
bracing the  law  of  this  case:  "(1)  The  court 
instructs  the  Jury  that  If  they  believe  from 
all  the  evidence  in  this  case  that  the  de- 
fendant in  setting,  dressing,  and  treating  the 
plaintiff's  arm,  did  not  exercise  that  degree 
of  skill,  care,  and  attention  which  ordinarily 
skillful  and  prudent  physicians  and  surgeons 
in  the  vicinity  would  have  used  in  a  like 
injury,  then  the  Jury  should  find  for  the 
plaintiff  such  damages  as  they  believe  from 
the  evidence  he  has  sustained.  If  any,  not 
to  exceed  $10,000,  tbe  amount  claimed  in  tbe 
petition,  and  In  estimating  the  damage  the 
jury  should  consider  tbe  physical  pain  suffer- 
ed by  the  plaintiff  on  account  of  such  un- 
skillful and  careless  services,  and  the  Im- 
pairment of  his  ability  to  earn  money  on 
account  thereof.    (2)  The  court  instructs  tbe 
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Jory  that  If  they  believe  from  all  the  evi- 
dence In  this  case  that  the  defendant.  In 
setting,  dressing  plaintiff's  arm,  used  and 
exercised  that  degree  of  skill,  care,  and  at- 
tention that  ordinarily  skillful  and  prudent 
physicians  and  surgeons  in  the  vicinity  would 
use  In  setting,  dressing,  and  treating  a  like 
Injury,  then  the  Jury  should  find  for  the  de- 
fendant (3)  The  court  Instructs  the  Jury 
that,  although  they  may  believe  from  all  the 
evidence  in  this  case  that  the  defendant  fail- 
ed to  exercise  that  degree  of  skill,  care,  and 
attention  in  setting,  dressing,  and  treating 
plaintiff's  arm  which  an  ordinarily  prudent 
and  skillful  physician  and  surgeon  In  that 
vicinity  would  have  exercised  In  treating  a 
like  Injury,  yet  If  the  Jury  further  believes 
from  the  evidence  that  the  result  Is  as  good 
as  is  usually  obtained  in  like  cases  similarly 
situated,  then  the  Jury  cannot  find  for  the 
plaintiff  any  sum  whatever  on  account  of 
his  permanent  Injury,  if  there  is  any."  Un- 
der' these  Instructions  the  Jury  found  for  the 
defendant. 

For  appellee  It  Is  claimed  that  this  court 
approved  this  set  of  Instructions  (though  this 
fact  Is  not  to  be  gathered  from  the  opinion) 
In  Alexander  v.  Menefee,  64  S.  W.  855.  In 
that  action  the  patient  had  recovered  a  Judg- 
ment against  the  physician  under  the  instruc- 
tions referred  to,  and  the  latter  had  appealed, 
claiming  that  these  instructions  were  prejudi- 
cial to  him,  In  not  being  sufficiently  liberal. 
The  case  was  affirmed,  this  court  holding  that 
the  instructions  were  as  favorable  to  the  de- 
fendant as  he  was  entitled  to.  This  Is  by 
no  means  an  approval  of  the  Instructions.  It 
leaves  the  question  open  so  far  as  they  af- 
fect the  rights  of  the  other  party.  In  Hlck- 
erson  v.  Neely  (Ky.)  54  S.  W.  842,  this  ques- 
tion was  not  involved  in  the  decision.  As 
has  been  stated,  Monterey  Is  a  village,  some- 
what Isolated,  and  in  a  rural  community. 
The  number  of  physicians  residing  and  prac- 
ticing In  that  "vicinity"  Is  not  shown,  but 
presumably  they  are  not  numerous.  It  will 
be  observed  that  the  court,  by  the  Instruc- 
tions given  the  Jury,  restricted  the  skill,  at- 
tention, and  prudence  required  of  the  phy- 
sician In  this  case  to  such  as  was  exercised 
by  "ordinarily  skillful  and  prudent  physicians 
and  surgeons  in  that  vicinity  in  treating  a 
like  Injury."  There  are  some  cases  which 
limited  the  physician's  liabilities  by  this 
standard.  So  far  as  this  state  is  concerned, 
we  are  not  aware  of  any  reported  case  where 
we  have  approved  of  this  doctrine.  It  may 
be  that  In  any  given  community— a  rural 
one,  sparsely  inhabited— there  may  be  only 
one  or  two  physicians,  and  they  may  each 
be  utterly  incompetent,  and  be  what  is  popu- 
larly termed  a  "quack."  Should  the  law 
permit  such  a  one  to  hold  himself  out  as  a 
member  of  this  learned  profession,  and  In- 
vite the  confidence  and  reliance  of  those  suf- 
fering from  serious  injuries  and  aliments,  so 
as  to  engage  his  services,  and  then,  though 
lie  Is  a  mere  bungler  and  an  ignoramus,  an 


empiric  of  the  lowest  degree,  allow  him  to 
escape  liability  for  his  negligence  and  lack 
of  skill  upon  the  plea  that  he  and  his  as- 
sociates in  the  profession  In  that  community 
are  all  of  a  kind,  and  none  of  them  have 
either  sense,  care.  <»  capacity?  The  mere 
statement  of  the  proposition  would  seem  to 
carry  with  it  its  answer.  In  Gramm  v. 
Boener,.  56  Ind.  497,  it  was  said:  "It  will 
not  do,  as  we  think,  to  say  that,  if  a  phy- 
sician or  surgeon  has  exercised  such  a  de- 
gree of  skill  as  Is  ordinarily  exercised  in  the 
particular  locality  in  which  he  practices,  it 
will  be  sufficient  There  might  be  but  few 
practicing  in  the  given  locality,  all  of  whom 
might  be  quacks,  ignorant  pretenders  to 
knowledge  not  possessed  by  them;  and  it 
would  not  do  to  say  that,  because  one  pos- 
sessed and  exercised  as  much  skill  as  the 
other,  he  would  not  be  chargeable  with  the 
want  of  reasonable  skill."  See,  too,  Kelsey 
V.  Hay,  84  Ind.  189,  and  Smothers  v.  Hanks, 
34  Iowa,  286,  11  Am.  Hep.  141.  On  the 
other  hand.  It  must  be  recognized  that  the 
most  efficient  and  talented  in  the  profession 
generally,  and  very  naturally,  seek  better 
and  more  lucrative  fields  for  employment; 
that  those  living  in  a  sparsely  settled  neigh- 
borhood will  not  have,  In  any  probability,  the 
experience,  the  opportunity  for  acquiring 
skill  by  practice  In  such  cases,  that  comes 
to  the  practitioner  of  medicine  and  surgery 
In  the  city.  It  generally  follows,  then,  that 
the  practitioners  in  rural  localities  have  not 
the  same  high  degree  of  skill,  or  knowledge, 
or  education  that  may  be  found  In  large 
cities  and  populous  communities.  As  the 
physician  engages  to  bring  to  bear  upon  the 
case  only  such  skill  and  care  as  Is  ordinarily 
practiced  by  others  of  the  same  profession 
in  like  situation,  his  liability  should  be  meas- 
ured by  that  standard.  We  think  the  soun- 
der rule  Is,  not  that  the  physician's  skill  and 
degree  of  attention  should  be  meastfred  by 
those  of  his  community,  but  by  such  as  is 
exercised  generally  by  physicians  of  ordinary 
care  and  skill  in  similar  communities.  As 
said  In  SmaU  v.  Howard,  128  Mass.  131,  35 
Am.  Rep.  303:  "He  was  bound  to  possess 
that  skill  only  which  physicians  and  sur- 
geons of  ordinary  ability  and  skill,  prac- 
ticing In  similar  localities,  with  opportunities 
for  no  larger  experience,  ordinarily  possess." 
The  third  Instruction  given  is  also  errone- 
ous. In  addition  to  the  criticism  already 
discussed,  to  which  it  too,  is  subject  It  pre- 
cludes a  recovery,  whatever  the  defendant's 
negligence  or  lack  of  skill,  "if  the  result  Is 
as  good  as  Is  usually  obtained  In  like  cases 
similarly  situated."  It  Is  known  of  all  men 
that  many  cases  of  Injury  or  Illness  are  re- 
covered from  without  any  medical  attention, 
while  many  others  of  the  same  kind  do  not 
recover,  although  apparently  the  best  med- 
ical attention  is  given.  What  the  propor- 
tlonb  are  might  be  impossible  to  determine. 
It  is  equally  well  known  that  two  or  more 
cases  of  apparent  simllarltyr-treated  by  the 
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same  treatm^it,  and,  Indeed,  by  the  same 
pbysiolan,  may,  and  often  do,  have  directly 
opposite  results  as  to  recovery.  We  tbink, 
wlien  a  pliysiclan  undertakes  to  glye  bis  at- 
tention, care,  and  skill  to  a  given  c'ase  of 
injury  or  disease,  the  patient  is  entitled  to 
the  chance  for  the  better  results  that  are 
supposed  to  come  from  sucb  treatment,  and 
as  are  recorded  by  the  science  of  -  bis  pro- 
fession to  a  proper  treatment  That  the 
patient  might  have  died  in  spite  of  the  treat- 
ment or  that  "ordinarily"  they  did  die  In 
such  cases  (as  formerly  In  cases  of  cholera, 
smallpox,  etc.).  Is  no  excuse  to  the  physician 
who  neglects  to  give  his  patient  the  benefit 
of  the  chance  Involved  in  a  proper  treatment 
of  his  case.  That  no  treatment  would  avail, 
or  that  ordinarily  careful  treatment  would 
not,  miglit  be  shown,  if  the  case  so  warrant- 
ed. In  this  case  the  patient  was  entitled 
to  an  ordinarily  careful  and  thorough  exam- 
ination of  his  injuries,  sucb  as  the  circum- 
stances attending  their  infliction,  the  con- 
dition of  the  patient,  and  the  surgeon's  oi>- 
portunlties  for  proper  examination  suggested 
and  allowed.  If  the  dislocation  was  dis- 
coverable by  sucb  examination,  and  If  the 
physician  felt  that  because  of  lack  of  ap- 
pliances or  lack  of  experience  he  was  unable 
to  treat  any  peculiar  feature  of  the  injury, 
it  was  at  least  the  right  of  the  Injured  man 
to  be  apprised  of  bis  condition,  that  be  might 
call  in  more  skiUed  attention  If  he  desired. 

Whether  tbe  verdict  Is  sustained  by  the 
evidence  need  not  be  discussed  in  view  of 
the  conclusions  to  which  we  have  arrived 
on  other  points  of  the  case. 

Judgment  reversed,  and  remanded  for  a 
new  trial  under  proceedings  not  Inconsistent 
herewith. 


BROWN  V.  COMMONWEALTH. 

(Oonrt  of  Appeals  of  Kentnckr.    Oct  14, 1902.) 

HURDBR-aUFFICIENCT  OF  EVIDENCE. 

1.  Evidence  on  a  trial  for  murder  held  insaffl- 
clent  to  connect  defendant  with  deceased's 
denth. 

2.  While  the  court  on  appeal  will  not  reverse 
judfrment  in  a  criminal  case  when  there  is  any 
evidence  to  support  the  verdict,  yet  where 
there  is  no  evidence  the  verdict  will  not  be 
allowed  to  stand. 

Appeal  from  circuit  court,  Scott  county. 
"Not  to  be  officially  reported." 
Cliurch  Brown  was  convicted  of  murder, 
and  appeals.    Reversed. 

J.  M.  Ford  and  Ford  &  Ford,  tar  appel- 
lant Clifton  J.  Pratt  and  M.  R.  Todd,  for 
appellee. 

O'REAR,  J.  Appellant  was  Indicted  and 
convicted  under  the  charge  of  having  mur- 
dered French  Lair.  The  verdict  was  a  life 
sentence.  From  tbe  judgment  thereon  this 
appeal  is  prosecuted. 

The   facts  are  that  French   Lair  was  a 

1 1.  8e«  Criminal  Law,  vol.  15,  Cent  Die.  |  MRK. 


miller,  an  employ^  for  Breck  Brown,  near 
Stamping  Ground,  In  Scott  county.  Hl» 
body  was  found  in  a  pool  underneath  the 
mill.  There  were  some  marks,  not  shown 
to  have  been  necessarily  fatal,  or  even  seri- 
ous, upon  bis  face  and  back  of  his  bead,  and 
a  discoloration  and  some  swelling  on  the  side 
of  tbe  neck.  He  was  last  seen  alive  an  hour 
or  so  before  the  body  was  discovered.  Just 
over  tbe  pool  where  the  body  was  foimd  was 
a  bole,  and  this  was  beneath  a  stairway. 
Near  It  was  some  machinery, — large  and 
small  cogwheels.  Employes  about  tbe  mill 
were  in  tbe  habit  of  passing  over  this  bole 
In  order  to  get  out  to  tbe  dam.  It  was  de- 
scribed as  regarded  as  one  of  tbe  most  dan- 
gerous spots  about  the  mllL  There  was  no 
witness,  so  far  as  the  record  shows,  of  the 
death  of  Lair.  It  was  shown  that  he  was 
subject  to  dizziness  and  smothering  spells, 
and  there  was  some  evidence  that  be  was 
affected  with  a  disease  of  the  heart,  tbgngh 
this  evidence  is  not  very  strong.  This  is  all 
the  evidence  bearing  upon  the  fact  whether 
the  deceased  came  to  his  death  by  accident 
I  or  by  his  own  intention,  or  by  violence  at  tbe 
'  bands  of  another.  Appellant  was  a  fellow 
laborer  in  the  mill.  He  bad  been  employed 
there  for  quite  a  wblle.  He  was  well  ac- 
quainted with  decedent.  It  was  shown  that 
about  six  months  before  the  death  of  Lair 
appellant  was  heard  to  say  on  one  occasion, 
when  drunk,  that  he  would  "get  Lair  for 
this,  if  It  took  blm  10  years,"  referring.  It 
was  said,  to  the  fact  that  Lair  bad  procured 
his  dismissal  from  the  mill,  though  there 
was  no  competent  evidence,  and  in  fact  no 
evidence^  that  Lair  had  procured  appeilantfs 
dismissal  from  tbe  mlU,  though  the  mill- 
owner  testified  for  the  commonwealth  as  a 
witness.  After  this  alleged  threat  Lair  and 
appellant  were  shown  to  have  been  on 
friendly,  and  even  on  intimate,  terms.  No 
dispute  or  quarrel  subsequent  was  shown; 
no  misimderstanding  was  even  hinted  at 
thereafter.  They  slept  in  the  same  room  at 
times.  They  worked  at  the  mill  together. 
At  certain  busy  seasons  they  would  stay  at 
the  mill  all  night,  relieving  each  other  at 
the  watch.  After  appellant  learned  that  be 
was  accused  of  this  crime,  he  did  not  flee, 
but  continued  at  his  work.  After  be  was 
arrested  and  Imprisoned,  there  was  a  jail  de- 
livery by  some  of  tbe  prisoners.  Appellant 
called  the  jailer's  attention  to  the  fact,  and 
refused  to  take  his  freedom,  though  be  might 
have  done  so,  for  all  that  appears.  In  ad- 
dition to  the  stale  threat  adverted  to,  the 
only  other  circumstance  that  Is  supposed  to 
connect  appellant  with  this  death  was  the 
fact  that  he  was  at  the  mill  at  the  time.  So 
were  there  two  or  three  other  fellow  work- 
men, each,  so  far  as  tbe  record  shows,  hav- 
ing equal  opportunities  with  appellant  for 
having  committed  this  deed,  if  any  one  com- 
mitted it.  When  tbe  body  was  found,  it  was 
shown  that  appellant  did  not  go  down  Into 
tbe  pool  with  tbe  others  after  It  but  be  weot. 

Digitized  by  VjOOQIC 


Ky.) 


DILLON  r  DILLON. 


109» 


after  a  rope  vtth  which  to  raise  It  It  Is 
claimed  for  the  commonwealtti  that  he  re- 
fused to  help  poll  the  body  ont  of  the  pool, 
though  there  Is  material  conflict  of  evidence 
even  on  this  point.  It  Is  also  claimed  for  the 
commonwealth  that  when  the  body  came 
near  to  the  top  of  the  floor  appellant  let  g^ 
of  the  rope.  So  did  one  of  the  other  persons, 
—a  lady,  who  was  attracted  to  the  scene  by 
the  news  of  the  tragedy.  When  asked  by 
the  employer  how  recently  he  had  seen  the 
deceased  before  Lair  was  known  to  be  dead, 
appellant  answered  that  he  had  not  seen  him 
for  a  couple  of  hours.  It  was  shown  by  one 
of  the  witnesses  that  appellant  and  Lair 
were  together  in  the  office  of  the  mill,  danc- 
ing, and  playing  some  musical  Instrument, 
about  an  hour  before  the  death  of  the  de- 
cedent There  was  one  other  circumstance 
In  evidence  used  against  the  accused,  and 
that  was  that  one  witness  testified  th.at  ap- 
pellant said  to  him  the  morning  before  Lair 
was  found  dead:    "Doc  is  a  little  rosy  this 

morning.  ■   He  called  me  a  s of  iH^— ." 

Witness  said  that  the  accused  referred  to 
Lair  by  the  name  of  Doc  No  threat  or 
even  indignation,  was  shown  at  this  remark. 
From  this  evidence  we  are  unable  to  see  that 
there  is  anything  with  which  to  connect  the 
accused  with  the  death  of  Lair;  nor  Is  there 
evidence,  in  our  opinion,  that  Lair  came  to 
his  death  as  the  result  of  violence  on  the 
part  of  any  one.  While  It  is  true  that  this 
court  will  not  reverse  a  Judgment  In  a  criminal 
case  where  there  Is  any  evidence  to  support 
the  verdict  yet  where  there  is  no  evidence, 
the  verdict  should  not  be  allowed  to  stand. 
We  are  of  the  opinion  that  upon  the  showing 
made  the  trial  court  should  have  peremp- 
torily instructed  the  Jury  to  find  the  defend- 
ant  not  guilty. 

The  Judgment  is  consequently  reversed, 
and  cause  remanded  for  proceedings  not  in- 
consistent herewith. 


DILLON  V.  DILLON  et  aL 
(Court  of  Appeals  of  Kentucky.    Oct  17, 1902.) 

MORTQAOES— DEED  FROM  WIFE  TO  HTTSBAND 
—  CONSTRUCTION  —  ADVANCEMENT  TO  WIFE 
BEFORE  MARRIAGE!— SUBROGATION— EFFECT 
OF  MARRIAGE— EXTINGUISHMENT  OF  DEBT- 
RENTS  AND  PROFITS— ACTIONS  TO  SET  ASIDE 
DEED  —  WITNESSES  —  COMPETTENCY  —  COM. 
MUNICATION  BETWEEN  HUSBAND  AND  WIFE. 

1.  Where  a  widow  brought  suit  to  set  aside 
a  deed  to  her  deceased  husbaud  on  the  ground 
of  duress,  and  the  clerk  who  took  her  acknowl- 
edgment testified  to  what  took  place  between 
liim  and  the  wife  when  he  took  the  acknowl- 
edgment, at  which  the  husband  was  not  pres- 
ent, the  wife's  testimony  on  such  subject  was 
not  objectionable  as  relating  to  a  communica- 
tion between  husband  and  wife  or  a  transac- 
tion by  him  with  her. 

2.  Prior  to  plaintiff's  marriage  to  deceased, 
she  purchased  land  at  a  judicial  sale  held  in 
the  settlement  of  her  previous  husband's  es- 
tate, paid  part  of  the  purchase  money,  and  the 
land  was  conveyed  to  her.  Deceased,  prior  to 
his  marriage  with  plaintiff,  furnislied  her  the 
balance  of  the  purchase  money,  and  after  the 
marriage  demanded  security  for  the  amount 
fnrulshed,    and,    being   advised    that    piaintifC 


conid  not  convey  ths  land  directly  to  her  hus- 
band, deceased  procured  two  deeds  to  be  writ- 
ten, both  of  which  fully  recited  ail  the  facts 
in  the  transaction,  and,  on  the  deeds  being 
read  to  plaintiff  In  her  husband's  absence,  she 
seemed  astonished,  but  reluctantly  signed  the 
deed  which  conveyed  the  land  to  an  interme- 
diary, who  subsequently  conveyed  to  the  hus- 
band. Held,  that  such  conveyance  shoald  b* 
treated  as  a  mortgage. 

3.  Where  deceased  advanced  money  to  a 
woman  whom  he  subsequently  married  with 
which  to  pay  off  a  lien  on  her  real  estate,  he 
thereby  became  her  creditor,  and  was  subn^ 
gated  to  the  rights  of  the  lienor  to  the  extent 
of  the  debt  so  paid. 

4.  Where  deceased,  before  marriage  to  plain- 
tiff, advanced  money  with  which  to  pay  off  a 
lien  on  plaintiff's  land,  and  after  the  marriage 
plaintiff  executed  a  deed  to  deceased,  which 
was  in  fact  a  mortgage  to  secure  the  loan,  such 
mortgage,  as  against  plaintiff,  was  void  for 
want  of  consideration,  the  debt  being  extin- 
guished by  the  marriage. 

6.  A  husband's  inchoate  right  of  curtesy  la 
his  wife's  lands  in  case  he  survived  the  wife 
was  not  devested  by  the  act  of  1894  declaring 
that  marriage  shall  give  the  hnsband  no  interest 
in  the  wife's  propeity. 

6.  Where  the  wife  deeded  land  to  her  hus- 
band by  a  deed  which  was  In  fact  a  mortgage 
to  secure  payment  of  liens  tiiereon,  she  was 
not  entitled  to  rents  and  profits  up  to  the  time 
of  her  husband's  death  in  an  action  to  recover 
the  land  from  his  heirs;  nor  can  there  be  any 
allowance  for  Improvements  or  payment  of  tax- 
es by  him  in  his  lifetime,  he  being  entitled  to- 
the  possession  and  rents  and  profits  of  the  land. 

Appeal  from  circuit  court,  Metcalfe  county. 

"Not  to  be  offlcially  reported." 

Action  by  Mary  C.  Dillon  against  G.  W.  Q. 
Dillon  and  others  to  have  a  deed  to  her  hus- 
band declared  a  mortgage.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  appeals.  Be- 
versed. 

J.  W.  Compton,  for  appellant; 

HOBSON,  J.    Appellant  Mary  C.  Dfflon, 

filed  this  suit  agataiBt  the  heirs  at  law  of  ha 
deceased  husband,  J.  M.  Dillon,  alleging  that 
before  her  marriage  to  him  she  was  the  wid- 
ow of  Richard  Slemmons,  and  had  bought  tai 
the  suit  to  settie  his  estate  a  house  and  lot 
In  Edmonton  for  $599.33;  that  she  had  paid 
part  of  the  purchase  money,  and  the  land 
had  been  conveyed  to  her;  that  J.  M.  Dillon, 
when  they  were  about  to  be  married,  funiish- 
ed  her  the  balance  of  the  money  to  pay  for 
the  property,  and  she  accepted  It  as  a  gift; 
that  after  this  they  were  married,  and  after 
their  marriage  be  said  to  her  that  he  had  to- 
be  secured  in  the  money  he  had  let  her  have, 
and.  If  she  did  not  secure  him,  there  would 
be  trouble  In  the  family;  that  he  then,  with- 
out her  knowledge,  procured  a  deed  to  be  pre- 
pared and  brought  to  her  for  signature,  which 
she  signed  under  coercion,  conveying  the  prop- 
erty to  B.  P.  Myers,  who  conveyed  It  on  the 
same  day  to  her  husband;  that  after  said 
deed  was  written,  her  husband  said  be  only 
wanted  to  be  secured  in  the  money  he  had 
paid  ber,  and  that  it  should  be  made  rtght 
but  neglected  to  correct  the  matter  before  his 


t23. 
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death.  She  prayed  Judgment  canceling  the 
deed  and  for  possession  of  the  property  and 
recovery  of  the  rents  and  profits.  The  de- 
fendants dmled  the  allegatlona  of  the  peti- 
tion, and  alleged  affirmatively  t^tat  she  had 
paid  on  the  property  1335,  and  that  J.  M. 
Dillon  paid  on  it  for  her  $384.76,  vrhlch  was 
all  the  property  was  worth,  and  that  she 
agreed  at  the  time  that,  if  he  wonid  pay  this, 
he  might  have  the  property,  but  failed  to 
make  him  a  deed  before  they  were  married, 
and  after  they  were  married  the  deeds  In  con- 
test were  made  to  carry  out  the  parol  ar- 
rangement The  plaintiff  gave  her  deposi- 
tion, in  which  she  stated  substantially  the 
facts  as  they  were  set  out  in  her  petition,  but 
the  court  properly  sustained  an  exception  to 
this  testimony,  for  the  reason  that,  J.  M. 
Dillon,  with  whom  the  transaction  was  held, 
being  dead,  she  could  not  testify  for  herself 
as  to  any  transaction  with  him.  The  defend- 
ants offered  no  testimony  in  support  of  the 
affirmative  averments  of  their  answer.  The 
deputy  clerk  who  took  the  acknowledgments 
to  the  deeds  testified  to  what  took  place  be- 
tween him  and  the  wife  when  he  took  the 
acknowledgment.  She  also  testified  on  this 
subject,  and  to  this  extent  her  testimony  was 
competent,  as  her  husband  was  not  present 
and  her  testimony  did  not  relate  to  any  com- 
munication between  them,  or  any  transac- 
tion by  him  with  her.  There  Is  no  other  com- 
petent evidence  in  the  case  bearing  upon  the 
Issue,  except  the  deeds  themselves,  which,  bo 
far  as  material,  are  as  follows: 

"This  Indenture  was  this  day  made  and  en- 
tered Into  between  Mary  C.  Dillon  and  James 
M.  Dillon,  her  husband,  party  of  the  first  part, 
and  B.  F.  Myers,  party  of  the  second  part, 
all  of  the  cotmty  of  Metcalfe  and  state  of 
Kentucky,  wltnesseth:  That  whereas,  on  the 
11th  day  of  April,  1884,  Oeorge  Shirley 
brought  suit  against  J.  F.  Ray,  as  adminis- 
trator of  R.  W.  Slemmons,  deceased,  making 
the  said  Mary  C.  Dillon,  then  his  widow,  and 
his  other  heirs,  as  Joint  defendants,  upon  an 
alleged  indebtedness  of  the  said  R.  W.  Slem- 
mons, in  which  there  was  an  order  obtained 
directing  the  sale  of  a  certain  house  and  lot, 
which  sale  was  made  on  the  23rd  day  of  June, 
1884,  and  the  said  Mary  C.  Dillon,  then  Slem- 
mons, became  the  purchaser  at  the  price  of 
f500.33.  and  on  said  day  she  executed  bond 
therefor.  $335.00  of  this  bond  was  paid  by 
her  and  $384.76  was  paid  by  the  said  James 
M.  Dillon  with  his  own  means  and  money. 
And  whereas,  on  the  2lBt  day  of  June,  1889, 
the  commissioner  of  said  court  made  a  deed 
to  said  house  and  lot  to  the  said  Mary  C. 
Dillon,  then  Mary  O.  Slemmons,  who  after- 
ward, to  wit  on  the  6th  day  of  October,  1889, 
married  the  said  James  M.  Dillon,  and,  l)elng 
desirous  to  vest  the  legal  and  equitable  title 
to  said  hou.se  and  lot  in  the  said  James  M. 
Dillon,  has  determined  to  convey  the  same  to 
B.  F.  Myers,  party  of  the  second  part,  with 
tlie  Intention  that  he  shall  reconvey  said 
property  to  the  said  James  M.  Dillon.    There- 


fore, for  and  in  consldenitlon  of  the  matten 
and  premises  hereinabove  mentioned,  and  for 
the  further  consideration  of  one  dollar  in  tiand 
paid,  the  party  of  the  first  part  doth  by  tbeae 
presents  sell  and  convey  unto  the  party  of 
the  second  part  the  aforesaid  house  and  lot" 
etc 

"This  Indenture  was  this  day  made  and  en- 
tered into  lietween  B.  F.  Myers  and  Vicfawia 
Myers,  his  wife,  party  of  the  first  part,  and 
James  M.  DUlon,  party  of  the  second  part, 
all  oi  the  county  of  Metcalfe  and  state  of  Ken- 
tucky, wltnesseth:  That  whereas,  on  the  11th 
day  of  AprU,  1884,  George  Shirley  brought  suit 
in  the  Metcalfe  drcult  court  against  J.  F. 
Ray,  as  administrator  of  E.  W.  Slemmons,  de- 
ceased, making  his  widow  and  other  heira 
Joint  defendants,  npon  an  alleged  Indebted- 
ness of  the  said  R.  W.  Slemmons,  in  which 
there  was  an  order  obtained  directing  a  sale 
of  a  certain  house  and  lot,  which  sale  was 
made  on  the  24th  day  of  June,  1884.  and 
Mary  O.  Slemmons,  widow  of  the  said  R.  W. 
Slemmons,  became  the  purchaser  at  the  price 
of  $599.33;  and  on  said  day  she  executed 
bond  therefor.  $335.00  of  this  bond  was  paid 
by  the  said  Mary  C.  Slemmons,  and  $384.76 
was  paid  by  the  said  James  M.  Dillon  with 
his  owh  means  and  money.  And  whereas, 
on  the  21st  day  of  June,  1889,  the  oornmia- 
sloner  of  said  court  made  a  deed  to  said  bona* 
and  lot  to  the  said  Mary  O.  Slemmons,  who 
afterward,  to  wit,  on  the  6th  day  of  Oct, 
1889,  married  the  said  James  M.  Dillon,  and, 
being  desirous  to  vest  the  legal  and  equitable 
title  to  said  bouse  and  lot  in  the  said  James 
M.  Dillon,  and  having  heretofore.  In  conjunc- 
tion with  her  said  husband,  conveyed  said 
house  and  lot  to  B.  F.  Myers,  party  of  tlie 
first  part,  with  the  intention  that  he  should 
reconvey  the  same  to  the  grantee,  Jamea  M. 
Dillon:  Therefore,  for  and  In  consideration  of 
the  matters  and  premises  hereinabove  stated, 
and  for  the  further  consideration  of  one  dol- 
lar In  hand  paid,  the  party  of  the  first  part 
doth  by  these  presents  sell  and  convey  onto 
the  party  of  the  second  part  the  aforesaid 
house  and  lot,"  etc. 

The  deputy  clerk  testifies  that  J.  M.  DUlon 
came  to  him,  and  advised  with  him  with  re- 
gard to  Mrs.  Dillon's  making  the  deed  to 
Dillon.  He  told  Dillon  that  he  did  not  think 
she  could  deed  the  property  to  him.  He  then 
concluded  to  have  the  deed  made  to  B.  F. 
Myers,  and  employed  the  deputy  to  write  It 
He  did  not  know  whether  Mrs.  Dillon  knew 
anything  about  the  deed  until  he  carried  it 
to  her.  Dillon  told  him  that  he  had  paid 
the  balance  of  the  lien  on  the  land,  and  be 
wanted  the  titie  made  to  him.  The  witness 
also  states  that  when  he  presented  the  deed 
to  her  she  said  something  about  not  wanting 
to  sign  it,  but  finally  said  that  she  reckoned 
she  would  have  to  sign  it  He  took  the  deed 
to  Mrs.  Dillon  to  get  her  acknowledgment  at 
the  request  of  her  husband.  The  property 
is  worth  $500  or  $600.  She  says  that  when 
the  deputy  read  the  deed  to  her  she  was  aft- 
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tonlshed.  and  said  elie  wonld  not  si^  It.  He 
said  to  ber  the  amount  she  paid  was  specified 
in  tUe  paper,  and  be  did  not  tblnk  the  old 
man  Intended  any  trouble,  but  tbought  be 
tvould  do  rigbt.  Sbe  tben  took  the  paper  and 
signed  It.  Her  statements  as  to  wbat  took 
place  between  ber  and  tbe  deputy  clerk  are 
not  contradicted  by  blm,  and  we  think  It 
clear  from  the  proof  tbat  the  deeds  were 
drawn  by  tbe  direction  of  Dillon  without 
consulting  Mrs.  Dillon  as  to  tbe  form  of  the 
transaction,  and  tbat  Mr.  Dillon  was  not 
present  when  tbe  deed  was  taken  to  her. 
There  Is  nothing  in  tbe  evidence  to  show  that 
sbe  desired  to  vest  tbe  title  to  tbe  property 
in  her  husband.  The  question  to  be  deter- 
mined Is,  shall  tbe  instrument,  under  the 
facts  and  the  recitals  In  the  deeds,  be  con- 
strued as  an  absolute  deed  or  a  mortgage? 
In  determining  this  question  we  must  bear 
In  mind  that  tbe  husband  bad  not  only  con- 
trol of  the  wife's  property,  but  also  control 
of  her  person.  H«r  I^al  existence  was 
merged  In  his.  Being  tbe  natural  protector 
of  ber  interests,  the  law  will  not  suffer  blm 
to  do  ber  injustice,  and  It  will  not  Impute  to 
him  an  Intention  to  do  this.  On  the  con- 
trary. It  will  be  presumed  that  in  dealing 
with  the  wife  and  her  proi>erty  he  only  In- 
tended to  do  what  was  fair  and  right.  In  tbe 
absence  of  proof  showing  the  contrary.  The 
rule  is  tbat,  in  determining  whether  an  In- 
strument is  a  deed  or  mortgage,  the  court 
will  look,  not  only  to  the  entire  Instrument 
but  also  to  the  situation  of  the  parties;  and 
when  it  appears  that  It  was  intended  as  a 
security  for  money,  It  will  be  treated  as  a 
mortgaga  Under  this  rule  on  the  facts 
shown,  the  above  Instrument  must  be  treat- 
ed as  a  mortgage  of  the  property  by  the  wife 
to  the  husband  to  secure  him  in  the  $384.76, 
which  he  had  paid  upon  it  There  was  no 
other  reason  for  the  recital  of  all  the  facts 
attending  the  purchase  of  the  property  and 
tbe  payment  of  the  price.  Tbe  minuteness 
of  the  statement  of  these  facts  satisfies  us 
that  J.  M.  Dillon,  who  bad  this  deed  pre- 
pared, Intended  It  to  show  tbe  exact  amount 
he  bad  paid  upon  the  property  and  tbe  na- 
ture of  bis  claim  upon  it,  so  as  to  secure  him 
in  the  money  he  had  paid;  for,  if  this  was 
not  the  purpose  of  the  deed,  there  was  no 
need  for  the  setting  out  of  all  these  facts  in 
it  The  wife  could  not  convey  to  the  hus- 
band, and  she  could  not  make  a  mortgage  to 
him.  She  could  only  secure  him  In  this  mon- 
ey by  uniting  with  blm  in  a  deed  to  some 
third  person.  If  this  deed  had  been  exe- 
cuted to  Dillon  by  her  before  ber  marriage 
with  the  recitals  contained  in  It,  we  would 
have  no  hesitancy  In  holding  It  only  a  mort- 
gage to  secure  the  amount  which  Dillon  had 
paid  on  the  property.  The  wife  is  under  the 
coercion  of  the  husband,  and  certainly  no 
greater  effect  should  be  given  a  deed  made 
by  them  Jointly  after  their  marriage  than 
would  have  been  given  to  the  same  language 
If  contained  in  a  deed  made  by  ber  directly 


to  him  before  marriage.  We  tberefore  con- 
clude that  these  conveyances  must  be  re- 
garded merely  aa  a  mortgage  to  secure  the 
amount  Dillon  had  paid  on  the  land,  and 
that  they  were  executed  upon  the  idea  that 
the  wife  could  thus  secure  him  in  what  he 
had  paid.  But  in  so  far  as  Dillon  had,  be- 
fore their  marriage,  paid  money  for  bis  in- 
tended wife  on  property  which  bad  been 
conveyed  to  her,  he  was  simply  her  creditor. 
She  was  liable  to  him  for  the  amount  so  paid 
at  her  request,  and  he  was  entitled  by  sub- 
rogation, as  between  them,  to  the  lien  on  the 
property  which  he  had  paid  off  for  ber.  The 
lien  was  an  Incident  of  the  debt  By  their 
intermarriage  the  debt  due  from  her  to  him 
was  extinguished.  16  Am.  &  Eng.  Enc 
Law,  862;  Farley  v.  Parley,  91  Ky.  497,  16 
S.  W.  129.  In  the  case  cited  it  was  held  that 
a  mortgage  executed  to  secure  a  debt  which 
had  been  extinguished  by  the  marriage  of 
tbe  parties  could  not  be  enforced,  altbougb 
tbe  husband  and  wife  had  been  afterwards 
divorced.  In  tbat  case  the  mortgage  was 
executed  before  the  intermarriage  of  tbe  par- 
ties; In  this  it  was  executed  after  the  mar- 
riage. But  the  rule  must  be  the  same  in 
either  case,  for  tbe  wife,  being  under  the  dis- 
ability of  coverture,  could  make  no  contract 
with  ber  husband,  and,  the  debt  being  ex- 
tinguished when  the  deeds  were  made,  there 
was  no  consideration  for  the  mortgage. 

The  transactions  In  contest  took  place  be- 
fore the  act  of  1894  for  the  better  protection 
of  the  rights  of  married  women.  The  hus- 
band was  entitled  to  the  possession  of  the 
wife's  land  and  to  tbe  rents.  There  was  Is- 
sue of  tbe  marriage.  His  inchoate  right  of 
curtesy  in  case  he  survived  the  wife  was  not 
devested  by  tbe  act  of  1894.  See  Rose  v. 
Rose,  104  Ky.  48,  46  S.  W.  524,  41  L.  B.  A. 
363,  84  Am.  St  Rep.  490.  As  he  was  right- 
fully in  possession  and  entitled  to  use  the 
rents,  there  can  be  no  recovery  of  rents  and 
profits  up  to  his  death,  and  there  can  be  no 
allowance  for  improvements,  or  for  the  pay- 
ment of  taxes  by  him  in  his  lifetime.  But 
at  his  death  appellant  was  entitled  to  the 
possession  of  her  property,  and  to  the  use  of 
it 

Judgment  reversed,  and  cause  remanded 
for  a  Judgment  as  above  Indicated. 


BARRET  V.  CITY  OF  HENDERSON  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct.  21, 1902.) 

NUISANCES— PESTHOUSES— DAMAOES-EVI- 
DENCE— SUFFICIENCY. 

1.  Judgment  for  defendants  in  an  action 
against  a  cit.v  and  county  for  damages  for  lo- 
cating a  pesthouse  near  plaintiff's  property 
should  not  be  disturbed,  as  against  tbe  weight 
of  evidence,  where  the  proof  shows  that  tbe 
nearest  pestbouse  is  474  feet  away  from  the 
property,  and  over  1,250  feet  from  plaintiff's 
house,  and  that  tbe  contagion  of  smallpox  can- 
not be  carried  so  far,  and  where  three  wit- 
nesses for  defendants  have  testified  that  tbe 
property  has  not  been  damaged,  tbouKh  other 
witnesses  introduced  by  defendants  have  tnstl- 
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Bed  that  there  wat  damage,  and  a  number  for 
plaintiff  that  the  damage  amounted  to  $20  or 
f30  per  acre. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Ben  T.  Barret  against  the  dty 
and  county  of  Henderson.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Montgomery  Merrltt,  for  appellant  Jno. 
V.  Iiockett  and  N.  P.  Taylor,  for  appellees. 

HOBSON,  J.  Appellant  owns  30  acres  of 
land  in  Henderson  county.  Appellees,  the 
dty  and  county  of  Henderson,  located  the 
pesthouse  near  his  property.  He  filed  this 
suit  for  damages  for  the  depreciation  of  his 
property  by  the  location  of  the  pesthouse. 
On  the  trial  he  proved  by  a  number  of  wit- 
nesses that  the  value  of  his  property  was 
decreased  by  the  location  of  the  pesthouse 
from  $20  to  $30  an  acre.  The  defendants 
then  introduced  one  witness,  who  said  he 
had  known  the  land  all  his  life,  and  It  Is 
Juat  as  valuable  now  as  it  was  before  the 
pesthouse  was  built.  Two  other  witnesses 
introduced  by  the  defendants  were  of  the 
same  opinion,  but  two  other  witnesses  intro- 
duced by  the  defendants  thought  it  had  been 
damaged.  The  Jury,  to  whom  the  case  was 
submitted  under  proper  instructions,  return- 
ed a  verdict  for  the  defendants.  The  only 
question  made  on  the  appeal  is,  in  substance, 
that  the  verdict  is  palpably  against  the  evi- 
dence. The  proof  shows  that  the  nearest 
pesthouse.  to  appellant's  line  is  474  feet  from 
It,  and  something  over  1,250  feet  from  bis 
house.  The  other  pesthouses  are  still  fur- 
ther off.  The  proof  also  shows  that  the 
contagion  of  smallpox  cannot  be  carried 
through  the  air  more  than  100  or  200  feet 
There  is  some  proof  that  it  may  be  carried 
further,  but  the  great  weight  of  the  evidence 
is  otherwise,  abd  this  is  confirmed  by  the 
fact  that  no  contagion  has  yet  resulted  from 
these  houses.  A  Jury,  selected  as  our  Juries 
ordinarily  are,  when  the  facts  were  proven 
before  them,  were  peculiarly  qualified  to  pass 
on  a  question  of  this  character;  for  as  prac- 
tical men  they  could  form  their  own  Judg- 
ments on  the  facts,  and  we  do  not  think  we 
ought  to  disturb  their  finding. 

Judgment  affirmed. 


MORRISON  V.  MORRISON  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct.  21, 1902.) 

MARRIED  WOHBN— POWER  OVER  BSFARATE 
ESTATE. 

1.  Since  the  act  of  1894,  abolishing  the  dis- 
tinction previously  existing  between  the  sepa- 
rate and  the  general  estate  of  a  married  wo- 
man, merely  enlarges  her  powers  over  It, 
without  affecting  the  title  thereto,  it  applies  to 
the  estate  of  a  married  woman  acqaired  before 
its  passage. 

"To  be  offldally  reported." 

On  petition  for  rehearing.    Denied. 

For  former  opinion,  see  68  S.  W.  467. 


HOBSON,  J.  It  la  earnestly  maintained  b> 
the  petition  for  rehearing  that  the  act  of 
1804,  not  being  retrospective,  does  not  change 
the  character  of  the  estate  of  Mrs.  Mwrlson 
in  the  land,  and  that  therefore,  the  mort- 
gage executed  after  that  act  took  effect  is 
of  no  more  validity  than  if  it  had  been  given 
before  the  act  was  passed.  The  conduslon 
does  not  follow  from  the  premises.  Mrs. 
Morrison's  estate  in  the  land  remained  tbe 
same  after  the  passage  of  the  act  as  it  was 
before.  The  only  effect  of  tbe  act  was  to 
enlarge  her  powers  over  it  The  disability 
of  coverture  is  the  creation  of  the  law. 
What  the  legislature  has  thus  created  It  may 
abolish.  In  the  past  half  century  act  after 
act  has  been  passed  enlargring  the  rights  of 
married  women.  If  the  act  of  1894  had  en- 
tirely abolished  the  disability  of  coverture. 
Mrs.  Morrison  might  have  disposed  of  this 
estate  Just  as  though  a  single  woman.  Tbe 
legislature,  however,  did  not  so  provide,  but 
empowered  her  to  mortgrage  it  with  tbe  con- 
currence of  her  husband,  This  was  simply 
an  enlargement  of  her  powers  under  tbe  f«ir- 
mer  act,  or  a  partial  removal  of  her  disabili- 
ties under  that  act  and  was  no  more  nn- 
constitutional  as  to  existing  estates  than  that 
act  was  as  to  estates  created  under  tbe  stat- 
utes in  force  before  it  was  psssed.  Under 
the  provisions  of  the  Revised  Statutes  mar- 
ried women  were  substantially  dlsaUed  from 
disposing  of  their  separate  estates.  Under 
the  General  Statutes  these  disabilities  were 
in  papt  removed,  and  under  the  act  of  1891 
they  are  still  further  removed.  None  of 
these  changes  affected  the  estates  of  married 
women  vested  In  them  under  the  law  In 
force  when  they  were  created.  The  estate 
of  the  feme  In  the  property  remained  as  be- 
fore. Her  disability  to  dispose  of  tbe  prop- 
erty was  not  a  part  of  the  estate,  but  was 
personal.  It  would  have  ceased  had  she  be- 
come discovert,  and  might  be  removed  at 
any  time,  in  whole  or  In  part;  as  tbe  legis- 
lature saw  fit 

Petition  overruled. 


ALLSOP  et  al.  v.  DEPOSIT  BANK  OV 

OWBNSBORO  et  at 

(Court  of  Appeals  of  Kentucky.    Oct  17, 1902.) 

EXECUTORS  AND  ADMINISTRATORS-CLAIMS— 
CREDITS— EVIDENCE  —  SALE  OF  LAND  —  NO- 
TICE—SIONATURE  OF  COMMISSIONER— POST- 
ING—APPEAL-PRESUMPTIONS. 

1.  Where,  on  proof  of  a  dalm  against  dece- 
dent's estate,  a  credit  was  daimed  for  an 
amount  made  on  an  ezecntion,  but  the  execn- 
tion  referred  to  was  not  filed,  and  it  was  not 
sbovvn  under  what  execution  or  executions  the 
proci-edings  were  had,  on  what  debt  they  is- 
sued, or  how  the  proceeds  of  the  sale  wet* 
applied, — the  only  evidence  being  that  a  witness 
thought  about  "eight  hundred  and  some  odd 
dollars"  had  been  obtained  on  a  sale, — the  evi- 
dence was  insufficient  to  sustain  the  credit 

2.  Where  a  commissioner  was  directed  to  sell 
land  of  the  deceased,  and  to  advertise  the  same 
by  written  or  printed  notice  posted  at  the 
courthouse  door,  and  a  notice  was  posted,  the 
sale  well  attended,  and  the  property  w^  sold. 


Digitized  by 


Google 


Ky.) 


BAILBT  T.  WOOD. 


U03 


the  Mle  would  not  b«  aet  arid*  for  failure  of 
the  posted  notice,  otherwise  sufficient,  to  con- 
tain the  commissioner's  signature. 

3.  Where  a  commissioner  appointed  to  sell 
lands  of  a  decedent  reported  that  he  made  the 
sale  after  advertising  the  terms,  time,  and 
place  of  sale  as  directed  in  the  judgment,  and 
the  bill  of  exceptions  on  appeal  from  an  order 
refusing  to  set  aside  the  sale  was  silent  as  to 
the  length  of  time  the  notice  was  posted,  it 
will  be  presumed,  in  fayor  of  the  correctness 
of  the  officer's  return,  that  the  notice  was  post- 
-ed  the  required  length  of  time. 

Appeal  from  circuit  court,  Daviess  cotmty. 
"Not  to  be  officially  reported." 
Action  by  the  Deposit  Bank  of  Owensboro 
against  Mary  A.  Allsop  and  others  for  the 
settlement  of  the  estate  of  J.  M.  Allsop,  de- 
■ceased.  From  an  adverse  decree,  Mary  A. 
Allsop  and  otbers  appeal.    Affirmed. 

Lucins  P.  Little,  for  appellants.  Miller  & 
Todd,  Sweeney,  Ellis  &  Sweeney,  and  Weir 
A  Weir,  for  appellees. 

HOBSON,  J.  This  salt  was  Instituted  in 
the  Daviess  circuit  court  to  settle  the  estate 
«f  J.  M.  Allsop.  The  following  matters  are 
complained  of: 

1.  The  commissioner  did  not  allow  a  cred- 
it of  1800  on  the  debt  of  the  Farmers'  & 
Traders'  Bank,  and  the  court  overruled  the 
plalntUIs'  ezceptionB  to  his  report  It  is 
shown  In  the  record  that  the  court  sent  the 
case  back  to  the  commissioner  to  take  proof 
on  the  question  of  usury.  Nothing  was  said 
then  about  this  credit,  and  It  would  seem 
that  he  did  not  understand  that  It  was  as 
seriously  insisted  on  as  It  Is  now.  The  only 
proof  to  sustain  the  exception  is  as  follows: 
"Q.  State  whether  or  not  there  was  any  levy 
and  sale  of  property  under  execution  in  fa- 
vor of  the  Farmers'  &  Traders'  Bank,  and, 
tf  so,  what  amount  was  realized  by  said 
sale.  And  I  will  ask  you  to  file  a  copy  of 
the  execution  and  return  as  a  part  of  your 
deposition.  A.  There  was  a  levy  of  execu- 
tion and  sale.  I  do  not  remember  the  exact 
amount.  I  think  It  was  eight  hundred  and 
some  odd  dollars.  (Attorney  for  the  Farm- 
ers' &  Traders'  Bank  objects  to  all  of  said 
question  and  answer.)"  The  execution  re- 
ferred to  is  not  filed.  It  was  the  best  evi- 
dence of  the  facts.  Besides,  It  is  not  shown 
under  what  execution  or  executions  the  pro- 
ceedings were  had,  on  what  debt  they  issued, 
or  how  the  proceeds  of  the  sale  were  ap- 
plied. The  court  properly  held  the  evidence 
insufficient. 

2.  The  commissioner  treated  A.  C.  Thomp- 
kins  as  the  surety  of  J.  M.  Allsop  In  a  note 
for  $4,000  to  Mrs.  Kate  Eagles.  The  court 
also  took  the  same  view,  and  it  is  insisted 
that  they  were  co-sureties.  The  Judgment  of 
the  court  is  sustained  by  the  testimony  of 
A.  C.  Thompkins,  and  his  testimony  Is  com- 
petent in  so  far  as  he  states  what  took  place 
between  bim  and  W.  T.  Allsop  at  the  time 
he  signed  the  note,  for  W.  T.  Allsop  Is  one 
of  the  heirs  at  law  of  J.  M.  Allsop,  and 
testified  for  the  estate  as  to  this  transaction. 


The  circnmstancea  sustain  Thompkins.  It  1> 
simply  a  question  of  fact  whether  Thomp- 
kins signed  the  note  as  the  surety  of  those 
whose  names  were  then  to  it,  u  of  the  one 
whose  name  was  signed  first  He  testifies, 
in  effect  to  an  explicit  agreement,  and  the 
Judgment  of  the  court  on  this  point  seems 
to  be  in  accord  wltb  the  real  equity  of  the 
case. 

3.  The  court  by  its  Judgment  among  oth- 
er things,  directed  the  commissioner  to  ad- 
vertise the  sale  of  the  land  for  at  least  16 
days  by  written  or  printed  notices  posted  at 
the  courthouse  door.  The  sale  was  made, 
and  exceptions  were  filed  to  it  on  the  ground 
that  the  notice  posted  at  the  courthouse  door 
was  not  signed  by  the  master  commissioner. 
The  notice  is  in  the  usual  form,  and  at  the 
conclusion  there  are  printed  the  words  "Mas- 
ter Commissioner,"  but  the  commissioner's 
name  is  not  signed  to  it  There  is  no  stat- 
ute requiring  a  notice  of  this  kind  to  be 
signed  by  the  officer.  The  purpose  of  the 
notice  is  to  inform  persons  of  the  proposed 
sale.  It  is  customary  to  print  the  name  of 
the  commissioner  to  the  notice  in  many 
counties.  The  notice  in  question  stated  the 
style  of  the  court  the  order  under  which 
the  sale  was  made,  the  action  in  which  the 
Judgment  was  rendered,  and  the  purposes  of 
the  sale.  It  described  the  property  to  be 
sold,  and  correctly  gave  the  terms  of  the 
sale.  No  one  reading  It  would  have  possibly 
been  misled  by  the  tact  that  the  commis- 
sioner's name  was  not  written  at  the  foot  of 
the  notice.  The  sale  was  fairly  made.  A 
large  crowd  was  present  The  property  sold 
well.  It  is  the  duty  of  the  court  to  disre- 
gard at  every  stage  of  the  proceeding  errors 
and  irregularities  which  do  not  affect  the 
substantial  rights  of  the  parties.  The  error 
in  question  was  of  this  class. 

It  is  also  hisisted  that  the  proof  does  not 
show  that  the  notice  was  posted  for  15  days. 
But  there  is  no  proof  to  the  contrary.  The 
bill  of  exceptions  is  simply  silent  on  the 
length  of  time  the  notice  was  posted.  The 
officer,  in  the  official  report  shows  that  he 
made  the  sale  after  advertising  the  terms, 
time,  and  place  of  sale  as  directed  in  the 
Judgment.  The  presumption  is  in  favor  of 
the  correctness  of  the  return  of  the  officer 
until  the  contrary  is  shown. 

On  the  whole  case,  we  see  no  enw  In  tbe 
record.    Judgment  affirmed. 


BAIT.ET  et  al.  v.  WOOD  et  aL 

(Court  of  Appeals  of  Kentucky.    Oct  22, 1002.) 

SETTLBMBNT  OF  ACCOUNTS— MISTAKB— EVI- 
DENCE—INTEREST— BILLS  OF  EXCHASOBV- 
DISCOUNT— TOBACCO  WARBHOUSEMHN-FEBS 
—BOND— STATUTES. 

1.  Where  one  seeks  to  surcharge  a  settlement 
of  account  for  mistake  of  facts  not  known  to 


_^  L^See  CompromlM  and  SettlMjaat,  veL 
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bim  when  the  settlement  was  made,  it  is  in- 
cumbent on  him  to  sustain  the  charge  clearly 
by  a  preponderance  of  evidence, 

2.'In  an  action  to  foreclose  a  mortgage, 
wherein  defendant  contended  that  the  mortgage 
note  was  by  mistake  given  for  a  greater  sum 
than  due,  evidence  considered,  and  held  not  to 
sustain  such  defense. 

3.  Defendant,  in  order  to  secure  funds  to 
purchase  tobacco,  was  in  the  habit  of  drawing 
a  draft  on  a  factor,  who  paid  the  draft.  De- 
fendant then  drew  a  bill  of  exchange  with  the 
factor  as  drawee  and  a  certain  national  bank 
as  payee.  The  factor  then  accepted  and  de- 
livered the  bill  to  the  bank,  which  credited  tlie 
factor  with  the  net  proceeds,  deducting  10  or 
11  per  cent,  interest,  the  bill  drawing  6  per 
cent,  after  maturity;  and  when  due  the  factor 
paid  it,  charging  the  whole  expense  to  defend- 
ant. Held,  that  defendant  drew  as  an  accom- 
modation indorser  to  the  factor,  and  the  latter 
was  the  principal,  and  hence  Interest  paid  to 
the  Imnk  by  the  factor  was  not  chargeable  to 
defendant,  but  be  was  liable  for  the  legal  in- 
terest on  the  original  draft  ontil  he  paid  the 
debt. 

4.  Code  Tenn.  {  3381  aSSOa)  2597,  require 
a  tobacco  warehouseman  to  give  a  bond  to  keep 
his  warehouse  in  good  condition.  Held,  that 
when  a  warehouseman  gives  a  bond,  aud  then 
moves  his  business  to  another  warehouse,  it  is 
not  necessary  for  him  to  give  a  new  bond, 

5.  Under  Code  Tenn.  U  3388,  3389,  relaUve 
to  inspectors  of  tobacco,  and  making  ware- 
housemen inspectors  of  tobacco,  with  authority 
to  appoint  deputies,  it  is  not  necessary  that  the 
deputies  should  be  warehousemen. 

6.  Several  warehousemen  have  the  right  to 
appoint  the  same  deputy. 

7.  Code  Tenn.  {  3399  (1898a)  2616,  provides 
the  compensation  of  warehousekeepers  for  re- 
ceiving, storing,  inspecting,  coopering,  and  sell- 
ing tobacco  shall  be  as  follows,  to  wit:  To  be 
paid  by  the  seller, |2.50,  aud  1  per  cent  commis- 
sion on  proceeds  of  sale;  to  be  paid  by  buyer, 
S1.50,  and  for  storage  after  sale,  after  the  first 
M  days,  for  each  month  or  part  lliereof,  26 
cents;  and  section  3400  (1899a)  2616  imposes  k 
penalty  for  charging  any  more  than  is  allowed 
in  the  preceding  section.  Held,  that  the  fee* 
specified  in  section  3399  cover  only  the  itema 
enumerated,  and  on  a  resale  of  tobacco  after  a 
rejection  of  bids  by  the  owner  under  author- 
ity of  section  3400  the  warehouseman  on  a  re- 
sale may  charge  a  fee  of  $2  for  his  expenses  for 
resampling  and  reselling,  according  to  a  cna- 
tom  prevailing  for  20  years. 

Appeal  from  circuit  court,  Logan  county. 

"To  be  officially  reported." 

Suit  by  T.  Q.  Bailey  and  others  against 
L.  6.  Wood  and  othera.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Reversed. 

W.  P.  Sandidge,  for  appellants.  Browder 
&  Browder,  for  appellees. 

O'REAR,  J.  Appellees  are  tobacco  ware- 
housemen at  Clarksville,  Tenn.  Appellant  T. 
6.  Bailey  is  a  farmer,  and  was  a  buyer  and 
shipper  of  leaf  tobacco  at  the  times  of  the 
transactions  out  of  which  this  suit  has 
grown.  Prior  to  September  16,  1897,  the 
dealings  between  the  parties  had  been  such 
that  it  was  claimed  by  appellees,  and  then 
admitted  by  appellant,  that  he  was  Indebted 
to  them  in  a  sum  in  excess  of  $4,329.04.  On 
that  date  appellant  executed  to  appellees  a 
note  for  the  said  sum,  secured  by  mortgage 
on  certain  real  estate  in  Logan  county,  this 
state-  The  parties  continued  to  have,  or  to 
complete,  after  the  date  of  the  note,  some 


transactions  as  t»  the  sale  of  oertaln  to- 
bacco consigned  to  appellees.  This  suit  was 
brought  July,  1900,  to  enforce  the  mortgage 
Hen  In  satisfaction  of  the  note  above  men- 
tioned. Defense  was  made.  From  the  ratber 
voluminous  pleadings  we  gather  that  issue 
was  tendered  and  Joined  as  to  the  following 
matters,  InTolvlng  pleas  of  payment,  usury. 
set-olTs,  and  counterclaims:  (1)  It  was  claim- 
ed that  the  Indebtedness  of  appellant  to  ap- 
pellees at  the  time  the  note  was  executed 
was  not  as  much  as  the  face  of  the  note, 
the  discrepancy  occurring  by  reason  of  the 
fact  that  appellees  had  failed  to  account  to 
appellant  for  all  the  tobacco  shipped  to  and 
sold  by  them,  and  had  failed  to  account  for 
the  true  amount  It  sold  for;  that  appellant, 
not  knowing  then  the  true  state  of  accounts, 
but  relying  on  appellees'  representations  con- 
cerning them,  executed  the  note  sued  on  for 
too  great  an  amount  through  mistake  of  fact 
and  of  law.  (2)  That  the  note  embraced  a 
large  amount  of  usury  charged  appellant  by 
appellees  for  the  loan  or  forbearance  of  mon- 
ey furnished  to  him  by  them.  0)  That  ap- 
pellees claimed  to  be  and  were  operating  a 
tobacco  warehouse  at  ClarksTllle,  Tenn.,  bat 
bad  failed  to  comply  with  certain  provisioas 
of  the  Code  of  Tennessee  containing  the 
statute  law  of  that  state,  and  by  reason  of 
such  failure  had  forfeited  their  right,  or 
rather  had  never  legally  acquired  the  right, 
to  charge  for  and  receive  the  fees  allowed 
by  statute  for  storing  and  selling  tobacco; 
that  ttaese  fees  were  collected  of  appellant 
notwithstanding,— at  least  are  embraced  in 
the  note  sued  on;  that  as  to  these  also  ap- 
pellant was  laboring  under  a  mistake  of  law 
and  fact  when  the  note  was  executed.  (4) 
That  by  the  statutes  of  Tennessee  ware- 
housemen are  allowed  $2.50  per  hogshead  and 
1  per  cent,  on  the  gross  sales;  to  be  charged 
to  the  shipper,  as  the  whole  of  their  com- 
pensation for  services  rendered  the  shipper 
in  "receiving,  storing,  inspecting,  coopering; 
and  selling"  his  tobacco;  that  appellees  in 
many  Instances  (alraut  100)  charged  $2  ad- 
ditional to  the  fees  enumerated;  tbat  the 
Tennessee  statutes  provided  a  penalty  of  $10 
for  each  of  said  offenses,  recoverable  by  ac- 
tion by  the  shipper.  Appellant  claimed  $l,b'00 
on  this  score  as  a  set-off  to  the  note.  Other 
items  of  minor  importance  were  presented 
also.  Whether  allowed  or  disallowed,  nei- 
ther party  to  this  appeal  seeks  to  disturb  the 
chancellor's  finding  as  to  them.  Consequent- 
ly they  will  not  be  noticed  further. 

The  transactions  ttetween  these  itarties  be- 
gan in  1894,  and  continued  until  180S.  Dur- 
ing this  i>eriod  the  volume  of  these  dealings 
was  something  over  $43,000.  When  the  note 
sued  on  was  executed,  it  was  the  evident 
purpose  of  the  parties  to  close  their  dealings 
by  that  transaction,  at  least  to  the  extent 
of  the  amount  of  the  note,  in  the  nature  of 
a  settlement.  The  plea  attacking  that  trans- 
action on  the  ground  that  appellant  did  not 
then  owe  appellees  tbat  sun^  Is  in  the  natun» 
.yilized  by  v 
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of  an  attempt  to  surcharge  a  settlement  for 
ii<i«take  of  fact,  not  known  by  the  com- 
]ila!uant  when  the  settlement  was  made.  It 
Is.  of  course,  Incumbent  upon  the  party  mak- 
ing the  charge  to  sustain  it,  not  merely  by 
an  appearance  of  probabilities,  but  clearly 
by  the  preponderance  of  the  CTldence.  Ap- 
pellant shows  himself,  by  his  letters  filed  In 
the  record,  and  by  the  manner  of  conducting 
his  business,  to  be  deficient  in  education, 
and  rather  loose  in  the  matter  of  keeping 
his  accounts.  This  does  not  necessarily  Im- 
peach bis  general  Intelligence,  but  the  fact 
will  serve  to  expUiln,  we  think,  wherein  he 
might  easily  have  been  deceived  either  by 
appellees.  If  they  had  undertaken  It,  or  by 
his  own  lack  of  accurate  Information  as  to 
his  own  affairs.  In  his  showing  In  the  evi- 
dence under  this  first  head  he  testified  mere- 
ly that  he  shipped  In  the  aggregate  384  bogs- 
heads  of  tobacco  to  appellees,  which  they 
sold  on  his  account.  The  dates  of  sales,  the 
weights  (in  most  Instances),  the  prices,  and 
tlie  amount  of  net  proceeds  he  says  nothing 
about.  He  relies  entirely  upon  appellees' 
showing  to  supply  the  needed  evidence  on 
this  point.  This  showing  is  made— it  may 
be  said,  exclusively— in  the  testimony  of  the 
witness  Ely,  appellees'  bookkeeper,  introduced 
by  them.  The  manner  of  producing  this 
evidence  for  appellant  must  be  noticed.  Ap- 
pellees had  filed  with  an  amended  pleading 
a  "statement,"  In  which  they  purported  to 
give  the  exact  state  of  the  account  betiveen 
these  parties.  This  statement  credited,  by 
date,  etc.,  the  net  proceeds  of  the  sale  of 
t-auh  hogshead  of  tobacco.  During  the  ex- 
uiuiuation  of  the  witness  Ely  by  appellees' 
attorney  he  testified  that  this  statement  had 
Just  been  compared  with  the  firm's  books 
(then  present,  it  seems),  and  was  correct  in 
every  item,  save  he  had  not  verified  the  ex- 
tensions of  interest,  and  there  was  an  error 
of  $1.06  In  the  footings  against  appellant. 
The  statement  and  l>ook8  of  appellee  were 
then  present  where  the  depositions  were  be- 
ins  taken.  It  appears.  On  cross-examination 
this  witness  was  asked  to  file,  and  in  com- 
pliance did  file,  a  statement  from  the  books 
showing  "original  (or  private)  numbers  of 
appellant's  tobacco,  the  dates  sold,  price  per 
100  iKiunds  at  which  it  was  sold,  and  the 
-weights."  No  further  question  along  these 
lines  was  asked  of  this  witness  or  any  wit- 
ness. From  the  original  "statement"  first 
adverted  to  the  claim  and  theory  of  appel- 
lees as  to  the  state  of  this  account  is  sus- 
tained. But  by  a  comparison  between  that 
first  statement  and  the  one  elicited  from  the 
witness  Ely  by  the  question  mentioned  it  is 
shown  that  in  nearly  every  instance  (there 
were  but  few,  if  any,  exceptions)  the  sum 
by  which  appellant  was  credited  on  the  first 
"Statement"  as  the  proceeds  of  the  sale  ot 
his  tobacco  was  less,  and  sometimes  mnct 
less,  than  the  last  statement  showed  that 
the  same  tobacco  brought,  by  multiplying 
the  net  weight  by  the  price  per  100  pounds. 
C9  S.W.-70 


This  makes  a  considerable  difference,  ap- 
parently in  appellant's  favor;  and  upon  this 
state  of  facts  is  built  an  ingenious  argument, 
maintained  with  the  rare  ability  displayed  by 
able  coimsel  throughout  the  case,  that  appel- 
lees had  failed  to  account  to  appellant  for 
the  true  amount  or  the  whole  of  the  money 
for  which  his  tobacco  sold.  It  must  be  re-, 
membered  that  the  first  statement  professed 
to  give  the  net  proceeds  only  of  sales.  The 
result  of  the  last  statement  was  necessarily 
to  learn  only  the  gross  proceeds  of  the  sales. 
Between  these  two  results  was  a  difference 
as  obvious  in  reason  as  In  fact  That  the 
warehonsemen  charged  for  and  deducted 
their  statutory  commissions  for  making  the 
sales,  and  In  many  Instances  the  $2  fee  for 
reselling,  hereinafter  more  fully  discussed,  Is 
admitted.  That  they  also  paid  the  freights 
and  drayage  is  also  clearly  shown,  and  is 
not  disputed.  What  these  freight  and  dray- 
age charges  amotmted  to  the  record  does  not 
show.  No  witness  was  asked  concerning 
them.  But,  after  deducting  the  charges  for 
fees  alluded  to,  there  remained  generally, 
and.  Indeed,  In  about  every  Instance,  a  sum 
that  would  not  be  presumably  disproportion- 
ate to  what  must  have  been  the  freight  and 
drayage  charges  paid  by  appellees  for  ap- 
pellant on  each  package  or  group  reported 
sold.  Another  Item— Insurance— was  admit- 
tedly paid  by  appellees.  That  amount  was 
not  shown,  nor  was  It  attempted  to  be..  Ap- 
pellees' books,  as  has  been  stated,  were  pres- 
ent. The  course  of  the  examination  of  the 
witness  showed  that  they  were  before  coun- 
sel, and  were  submitted  to  his  inspection. 
Whether  they  showed  or  failed  to  show  the 
items  just  referred  to,  the  record  is  silent. 
But  the  discrepancy  between  the  statements, 
made  up  from  the  same  books  and  entries, 
one  showing  net  and  the  other  gross  pro- 
ceeds of  sales,  indicates  pretty  conclusively 
that  these  books  did  show  something  as  char- 
ges which  reduced  the  gross  sales  by  the 
amount  of  this  difference.  It  was,  then,  for 
appellant  to  show  either  that  these  discrep- 
ancies were  not  so  accounted  for,  or  tlint 
they  were  not  properly  accormted  for.  The 
volume  of  these  transactions,  their  uatwe, 
and  the  period  of  time  over  which  they  ex- 
tended, were  such  that  it  would  have  been 
impracticable.  If  not  well-nigh  impossible,  at 
this  late  date  to  have  shown  them  other- 
wise than  by  the  original  entries  made  con- 
currently with  the  transactions.  That  the 
usual  statements  of  each  sale,  showing  Item- 
ized bills,  were  furnished  appellant.  Is  shown. 
The  failure  to  object  to  them  then,  or  in  a 
reasonable  time,  coupled  with  the  entries  of 
the  charges  Just  referred  to,  and  especially 
with  the  partial  settlement  made  when  the 
note  was  executed,  made  out  for  appellees 
a  prima  facie  case  that  such  charges  and 
sales  had  occurred  as  therein  stated,  and 
thereafter  the  burden  was  upon  appellant  to 
invalidate   tlieni.     In   this   he  failed.     The 

ch-cult  court  so  ruled.  T^^^^l/-, 
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2.  It  Ifl  claimed  by  appeUaot  that  appd- 
leea  agreed,  as  an  Inducement  to  blm  to 
bring  his  business  to  their  warehouse,  that 
they  would  furnish  him  what  money  he 
needed  to  enable  blm  to  make  his  purchases 
In  the  country,  provided  he  would  ship  the 
tobacco  to  them.  They  looked  to  their  fac- 
tor's lien  to  reimburse  them  the  money  thus 
advanced.  As  to  what  was  actually  agreed 
on  this  score  Is  not  made  as  clear  as  could  be 
desired.  But  from  all  the  evidence,  from 
the  character  of  the  dealings  between  the 
parties,  and  from  what  appellees  actually 
did,  we  conclude  that  appellant  Is  sustained 
In  this  contention.  Appellees  say  that  they 
did  net  have  extensive  capital,  but  did  have 
a  large  credit  with  the  banks  of  theh:  town. 
The  bank  with  which  they  are  shown  to  have 
transacted  the  buslneas  so  far  aa  this  ven- 
ture is  concerned,  was  the  First  National 
Bank  of  Clarl^svllle,  Tenn.  This  bank  had 
a  capital  of  $100,000.  Appellees  had  already 
borrowed  from  It  for  use  otherwise  In  their 
business  (10,000,  or  10  per  cent  of  its  cap- 
ital, the  maximum  sum  which  It  could  loan 
to  one  person  or  firm  under  the  national 
banking  act.  Appellant  does  not  appear  to 
have  been  known  to  thla  bank,  nor  to  have 
had  any  credit  there.  So,  when  appellant 
needed  money  in  making  bis  purchases  in 
the  country,  he  would  draw  a  sight  draft  on 
appellees  for  the  sum  required.  Tills  draft 
he  generally  procured  his  own  banker  at 
AdalrviUe,  Ky.,  to  cash  for  him.  The  Adali^ 
vllle  bank  would  forward  the  draft,  through 
regular  channels,  to  Clarksvllle,  where  it 
would  be  paid  by  appellees.  Thereupon  ap- 
pellees would  draw  up  a  four-months  bill  of 
exchange  for  the  sum  just  paid,  plus  the 
bank  rate  of  discount,  or  Interest  for  that 
time  at  10  per  cent,  or  11  per  cent,  per  an- 
num, and  send  to  appellant  to  be  signed  and 
returned  to  them.  In  this  bill  appellant  ap- 
peared as  drawer,  appellee*  as  drawee,  and 
the  First  National  Bank  of  ClarksviUe  as 
payee.  When  so  sig^ned.  and  returned  to 
them,  appellees  would  acc^t  the  bill  by 
their  written  indorsement  across  its  face, 
and  deliver  it  to  the  First  National  Bank  of 
Clarksvllle,  who  would  thereupon  credit  to 
appellees  the  net  proceeds,— that  is,  the  orig- 
inal sum  for  which  acpallant  had  drawn,— 
the  bank  reserving  to  Itself  the  interest  or 
discount  referred  to.  When  this  bill  became 
due,  appellees  paid  it,  and  charged  its  grosa 
sum  as  of  that  date  to  appellant  In  this 
way  appellant  was  made  to  pay  the  interest, 
whether  at  10  per  cent  or  11  per  cent,  for 
the  use  of  this  money  from  the  date  he  re- 
ceived the  money  till  the  bill  became  due, 
and  6  per  cent,  per  annum  thereafter  on  this 
sum  until  he  repaid  it  to  appellees.  There 
were  a  great  number  of  these  transactions. 
Appellant  seeks  a  credit  for  the  whole  of  the 
interest  thus  itaid  by  appellees,  or  at  least 
for  the  excess  of  Interest  paid  over  the  legal 
rate  (it  being  admitted  that  6  per  cent  per 
annum  was  the  legal  rate  of  interest  in  Ten- 


nessee at  that  time).  Appellaitf  stakes  hl»- 
clalm  to  this  relief  on  two  grounds:  (a)  That 
the  real  transaction  was  between  appellees 
and  appellant;  that  it  was  appellees  who 
procured  the  money,  and  furnished  It  to  ap- 
pellant, and  whether  they  kept  the  Interest 
charged  or  gave  it  to  the  bank  for  supplying 
them  with  the  money  is  immaterial  as  affect- 
ing the  character  of  the  transaction  between 
these  litigants.  And  (b)  although  the  trans- 
action may  be  that  appellant  borrowed  the 
money  from  the  bank,— that  is,  discounted 
the  paper  to  the  bank,— appellees  were  there- 
on merely  his  accommodation  indorsers,  and 
therefore  his  sureties;  and  the  taking  of  a 
discount  at  a  higher  rate  than  6  per  cent  per 
annum  was  usury,  and  under  Rev.  St  U.  S. 
a  5197,  6198,  forfeited  all  the  Interest  in 
that  bill,  and  that  thereafter  no  party  to  th» 
paper  was  obligated  in  law  to  pay  any  part 
of  the  interest;  and  therefore,  when  appd- 
lees,  as  such  hidorsers  (or  accommodation  ac- 
ceptors), did  pay  it  it  was  a  voluntary  act 
and  Imposed  on  him  no  legal  liability  to  re- 
pay them  the  Interest  so  paid.  The  last  of 
these  propositions  only — being  the  most  fa-  • 
vorable— is  argued  by  counsel  for  appellant 
in  his  brief.  The  first  Is  gathered  from  the 
pleadhigs.  We  find  ourselves  unable  to 
agree  with  the  last  proposition.  The  error 
of  its  conclusion  rests  upon  what  we  believe 
Is  a  misconception  of  the  relation  of  these 
parties.  It  is  assumed  in  the  argument  tbat 
the  acceptor  of  a  bill  of  exchange  la  the  sure- 
ty of  the  drawer  to  the  payee.  Just  the  con- 
verse of  this  is  true.  "The  effect  of  the  ac- 
ceptance of  a  bm  is  to  constitute  the  acceptor 
the  principal  debtor.  The  blU  becomes,  by 
the  acceptance,  very  similar  to  a  promissory 
note;  the  acceptor  being  the  promisor,  and 
the  drawer  standing  in  the  relation  of  the 
endorser."  Daniel,  Neg.  Inst  S  532,  and 
cases  cited.  The  same  autiior  (section  1308), 
treating  of  who.  are  principals  and  who  sure- 
ties, and  general  pcinclplea  ot  sacetlea'  lia- 
bilities, says:  "In  the  first  place,  as  to  who 
are  to  be  regarded  a»  prlncipala  and  who  as 
sureties:  The  acceptor  of  a  blU.  and  the 
maker  of  a  note,  when  the  acceptance  Is 
made  or  note  executed  upon  a,  valuable  con- 
sideration, are  undoubtedly  pdncipala  as  to 
all  the  parties  thereto."  The  same  author 
recognizes  what  moat  be  the-huv*  in  this  re- 
spect and  that  is.  that,  aa  between  drawer 
and  acceptor,  theio  obligations  and  rights 
growing  out  of  the  bill  will  depend  upon  the 
nature  of  their  contract  with  reBpe.ct  to  It; 
:t:'.  for  example,  if  the  acceptor  la  an  accom- 
modatlou  acceptor,  upon  the  payment  of  the 
bill  he  will  have  a  cause  of  action  against  the 
drawer  for  money  had  and  received.  On  the 
other  hand,  if  the  acceptor  has  funds  In  hts 
hands  against  which  the  drawer  has  a  right 
to  draw  the  bill,  Its  acceptance  and  payment 
would  amount  simply  to  a  discharge  of  the 
acceptor's  original  obligation  to  the  extent 
of  the  amount  of  the  bill.  But  if  the  bill 
was  drawn  for  the  benefit  and  accommoda- 
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tlon  of  the  acceptor,  and  he  received  the  pro- 
ceeds and  benefit  thereof,  then  the  drawer 
Is  the  accommodation  party,  and  the  obliga- 
tion, as  between,  the  drawer  and  acceptor.  Is 
that  of  the  acceptor.  Edelen  T.  White,  6 
Bush,  406.  Applying  this  doctrine  to  the 
case  at  bar,  wo'  find  that  as  between  these 
parties  litigant,  their  agreement  was  that  the 
-warehousemen,  the  acceptors  of  the  bill, 
were  to  furnish  money  by  way  of  loan  or 
advancement  to  the  di-awer  of  the  bill  with 
which  to  buy  tobacco  to  be  shipped  to  the 
acceptors,  and  by  them  sold  on  account  of 
the  drawer,  and  the  proceeds  applied  to  the 
discharge  of  the  acceptor's  debt  thus  created. 
Therefore,,  upon  the  making  of  the  first 
draft,  that  is,  the  original  sight  draft  which 
was  paid  by  appellees  upon  presentation,  the 
rdation  of  debtor  and  creditor  was  created, 
the  acceptor's  claim  against  the  drawer  be- 
Itag  for  money  ha^d  and  received.  The  mak- 
ing of  the  new  bill  at  four  months  by  the 
original  drawer  upon  tiie  warehousemen  as 
acceptors  and  in  favor  of  the  warehouse- 
^  men's  bank,  the  First  National  Bank  of 
Clarksvilte,  was  a  new  arrangement  by  which 
the  drawer  of  the  bill  drew  it  as  an  accom- 
modatloa  to  the  acceptors,  and  the  bill  was 
used  by  the  acc^tors  with  which  to  raise 
money  for  their  own  account  Therefore, 
not  only  as  between  the  bank  and  the  ac- 
ceptorsy  but  as  between  the  drawer  and  ac- 
ceptors, the  acceptors  were  the  principals  In 
tills  last  obligation.  All  the  Interest  that 
they  paid  to  the  bank,  whether  usury  or  not 
was  thehr  own  liability.  From  this  it  fol- 
lows that  it  was  error  to  charge  any  part  of 
this  interest  to  appellant,  and  that,  in  so  far 
as  the  note  sued  on  embraced  snch  items,  it 
is  without  consideration.  But  appellant  is 
liable  to-  appellees  to  the  extent  of  the  money 
famished,  to  him  upon  the  original  sight 
drafts,  with.  9  per  cent  per  annum  intenest 
thereon  fiwm  the  date  It  was  so  furnished 
until  paid. 

8.  To  entitle  one  to  the  benefits  and  priv- 
ileges acDordBd  by  the  statutes  of  Tennessee 
to  tobacco  warehouses,  he  Is  compelled  to 
make  showing  that  he  Is  equipped  with  a 
suitable  warsbouae,.  appliances,  etc,  and  to 
enter  hitO'  bend;  of  $3,000  to  the  state  that 
be  wUr  Keep  his  warehouse  in  proper  con- 
dition, etc.,  and.  to,  take  an  oath  prescribed 
by  the  stetittei.  The  sections  of  the  Tennes- 
see Code'  covering-  these  matters,  including 
privHeges  and  penalties,  are  as  follows: 

"8379  (18778)  2594.  Warehouses.  Any  clti- 
fsen  may  open  a  warehouse  for  the  Inspection 
and  sale  of  tobacco  under  the  rules,  regula- 
tions, and  restrictions  of  this  article!" 

"3380  (1870a)  258&.  Prooif  of  Sufficiency  of 
Warehouse  Required.  Every  person  so  do- 
ing shall  prove  to  the  clerk,  by  the  testimony 
of  two  Impartial  witnesses  known  to  him  to 
be  well  qnaliSed,  from  knowledge  and  ex- 
perience, as  judges  in  the  matter,  that  he  Is 
proprietor  of  a  good  and  sufficient  warehouse, 
situated  as  to  be  exposed  to  no  extraordiuaiy 


risk  from  Are  or  flood,  and  furnished  be- 
sides, with  all  the  implements  necessary  to 
the  accurate  weighing  and  inspection  of  to- 
bacco. 

"3381  (1880a)  280T.  Bond  of  Tobacco  Ware- 
houseman. He  shall  also  enter  into  bond, 
with  good  and  sufficient  security  to  be  ap- 
proved by  the  Judge  or  chairman  of  the 
county  court  and  payable  to  the  state,  in 
the  sum  of  five  thousand  dollars,  conditioned 
to  keep  his  warehouse  In  good  condition  and 
repair,  so  as  to  effectually  protect  the  to- 
bSiCco  stored  therein;  that  he  will  not  sell 
any  tobacco  that  has  been  bought  by  him,  or 
on  his  account  or  pnrchased  on  his  account 
any  tobacco  stored  hi  Ms  warehouse,  either 
directly  or  Indirectly;  and  that  he  will  pei^ 
form  faithfully  all  the  duties  of  w«rehoiise 
keeper  as  prescribed  by  law. 

"3S82  (1861a)  259a  F^Ulng'  to  CUTS  Bond, 
not  to  Collect  Fees;  Penalty.  Sbould  said 
proprietor  fail  to  eswcute  said  bond'  for  Qy» 
thousand  dollars^  thai  he  shall  net  be  en- 
titled to  collect  any  fees  ob  tobacco  stored 
In  his  warebonse,  under  a  penall7  of  on» 
hundred  dollars-  for  each  oKaosa,  to  be  re- 
covered in  tfaS'  nani»  al  the  st&ta,  on*  half 
to  go  to  the  informes. 

"338S  (1862a)  2599.  Who  may  Sne,  Bond. 
Any  planter  or  person  asgrlered  may  sue  on 
this  bond  for  a  brsaeh  thereof  In  the  name 
of  the  stats,  until  tils'  penalty  Is'  exhausted." 

Sections  3388,  3889-  then  provide  the  duties 
of  inspectors  and  their  deputies. 

"3389  (lS98a)  261S.  Fees,  Commissions,  etc. 
The  compensation  of  warehouse  keepers  for 
receiving,  storing,  inspecting,  coopering,  and 
selling  tobacco  shall;  be  as  follows:  to-wit: 
To  be  paid'  by  ibe-  sell«r,  $2.50^  and  one  per 
cent  commlBslen  on  proceeds  of  sale;  to  be 
paid  by  buyer,  fit.li(h  and  tor-  storage  after 
Bade,  aftev .  the-  first  thhrty  days,  for  eanli 
month'  or  papft  tlereef,  twentyflve  cents. 

"3400  «1899a)>  2616.  Fnaity  for  BXtortion. 
Any  warehouse  keepsr  who  shall  charge 
more  than  is  aHowed  In  the  preceding  sec- 
tion. Is  gidlty  «f  a  misdiMneaaor,  and  Is  al- 
so UabU  to  a  penalty  of  910  t»  the  planter 
or  persom  ever  ohasged,  recoverable  before 
any  Justic*  of  the  pcac« 

"SMfl.  (lOOOay.  26X7.  Befnsing  Bid.  Any 
plaster  or  otiMr-  tmvet-  of  tobacco  sold  at 
auction,  may,  by  paying-  the  flees,  refuse  at 
the  time  t»  take  the  price  at  which  it  was 
died  ofl!." 

It  is  claimed'  that  appellees  failed  to  cont- 
ply  with  these  seetions'  In  any  particular,  and 
espedaUy  in  these:  They  originally  operied 
a  warehonse  in  a  certain  part  of  the  town, 
calling  their  house  the  "Grange."  Later 
th:ey  reanoved  to  another  -warehouse^  calling 
it  the  "Graicy."  They  did  not  execute  a  new 
bond,  or  take  the  oath  anew,  when  they 
made  this  removal  (although  they  seem  to 
have  complied  originally).  Appellant  insists 
that  the  purpose  of  the  bond,  etc.,  is  directed 
to  the  "house,"  while  appellees'  version  is 
that  It  is  to  the  business  only.    We  are  ot 
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the  latter  view.  It  Is  also  provided  tbat 
warehousemen,  hy  taking  the  oath  and  exe- 
cuting the  bond  referred  to,  became  thereby 
inspectors  of  tobacco,  and  are  charged  with 
certain  duties  as  such.  No  prorislon  Is  made 
for  any  other  Inspector  than  one  who  Is  a 
warehouseman,  except  that'  warehousemen 
who  are  inspectors  may  appoint  deputies. 
There  appears  nothing  in  the  chapter,  as 
quoted  to  us, '  requiring  such  deputies  to  be 
warehousemen.  The  warehousemen  of  Clarks- 
vlUe,  and  the  wholesale  buyers  patronizing 
that  market,  organized  a  corporation  under 
the  laws  of  Tennessee  as  early  as  1878, 
known  as  the  "Clarksville  Tobacco  Board  of 
Trade."  Only  buyers  and  sellers  of  tobacco 
In  that  market  are  eligible  as  members. 
One  of  the  rules  or  by-laws  adopted  by  the 
board  Is:  "That  this  board  decides  that  an 
Independent  board  of  Inspectors  shall  be 
elected,  who  shall  be  deputized  by  the  board 
of  warehousemen  as  Inspectors,  to  act  In 
their  place."  Then  follows  a  formula  by 
which  such  Inspectors  are  to  be  chosen,  and 
regulating  their  compensation.  We  are  of 
opinion  that  each  of  the  warehousemen  had 
the  right  to  designate  as  their  deputies  the 
same  persons.  Nor  Is  there  any  impropriety 
shown,  and  at  least  no  illegality,  in  their 
allowing  such  deputies  to  be  nominated  or 
agreed  upon  by  the  method  of  submitting 
the  matter  to  a  committee  of  warehousemen 
and  buyers.  We  are  clearly  of  opinion  that 
appellees  were  entitled  to  receive  and  collect 
the  statutory  fees  for  receiving,  storing,  and 
selling  appellant's  tobacco. 

Appellant  claims  that  under  section  3399 
the  fee  therein  provided  to  the  warehouse- 
men is  in  full  of  all  the  services  tbat  he 
may  render  to  the  shipper;  that  the  charge 
of  $2  for  reselling,  called  "resampling,"  is  an 
extortion,  under  section  3400.  In  the  ab- 
sence of  a  construction  by  the  courts  of 
Tennessee  of  this  section,  this  court  la  In- 
clined to  hold,  and  in  this  case  does  hold, 
that  the  fee  of  |2.d0  and  1  per  cent  com- 
mission allowed  the  warehousemen  against 
the  shipper  Is  meant  to  cover  only  those 
Items  specifically  referred  to  In  that  section. 
It  was  shown  in  this  case  that  the  shipper, 
within  a  given  number  of  days  after  an  auc- 
tion sale  of  his  tobacco,  has  the  right  to  re- 
ject a  bid,  under  section  3401;  that  appel- 
lant did  reject  bids  to  the  extent  of  about 
KiO  In  number,  thus  necessitating  a  resale 
of  that  tobacco.  It  was  shown  that  the  ac- 
tual expense  to  the  warehousemen  was  about 
$2  In  each  case  of  resale.  It  has  been  the 
custom  in. that  market  for  about  20  years  to 
charge  this  fee  for  resampling  or  reselling. 
It  does  not  appear  that  any  prosecutions  or 
suits  for  extortion  have  been  brought  by  the 
parties  to  these  innumerable  transactions  In 
the  courts  of  Tennessee,  all  parties  apparent- 
ly acquiescing  in  this  rule  of  the  board  of 
trade.  Such  a  contemporaneous  construction 
by  the  parties  directly  affected  by  the  act 
for  such  a  great  length  of  time  Is  strongly 


persuasive  that  the  charge  nnder  question  is 
not  prohibited  by  the  statutes,  and  therefore 
not  an  extortion. 

The  Judgment  is  reversed,  and  canae  re- 
manded, with  directions  to  ascertain  the 
amount  of  interest  included  in  the  note  sned 
on,  growing  out  of  the  dlscoimtlng  by  ap- 
pellees with  the  First  National  Bank  of 
Clarluvllle  of  appellant's  time  bills  of  ex- 
change, and  to  deduct  the  same  from  ap- 
pellant's debt,  but  to  charge  appellant  In  lieu 
thereof  the  6  per  cent,  per  annum  Interest 
upon  the  moneys  furnished  him  by  appel- 
lees on  the  sight  drafts  as  of  the  date  of  their 
payment  by  appellees,  and  for  other  neces- 
sary proceedings  not  Inconsistent  herewith. 


LOUISVILLE  &  N,  E.  CO.  ▼.  POINTEB'S 
ADM'B. 

(Court  of  Appeals  of  Kentucky.    Oct  16v  1902.) 

DEFECnVB  PETITION  —  QERMANE  AMEND- 
MENT —  LIMITATIONS  —  IMPROPER  ARGU- 
MENT—REASONABLE  CARE— HARBILBSS  ER- 
ROR—RAILROADS-ROADBEDS  —  NKQLiaENCB 
—FELLOW  SERVANTS. 

1.  The  petition  in  an  action  against  a  railroad 
company  alleged  the  death  of  plaintiffs  intes- 
tate iu  Virginia  in  an  accident  caused  by  the 
locomotive  on  which  he  was  fireman  mnning 
into  an  obstruction  on  the  track.  Plaintiff  aft- 
erwards tendered  an  amendment  setting  oat 
Code  Va.  Si  2548,  2557,  2002-2904.  allowing  a 
recovery  by  the  personal  representative  of  one 
whose  wrongful  Injuries  resulted  in  death,  and 
providing  for  the  apportionment  of  any  dam- 
ages BO  recovered.  Held,  that  the  amendment 
was  germane,  since  it  supplied  the  lacking  de- 
ment of  the  cause  of  action,  otherwise  snffi- 
dently  pleaded  In  the  petition. 

2.  The  amendment  was .  not  tendered  nntn 
more  than  a  year  after  the  accident  Hdd 
that,  since  the  amendment  was  germane,  the 
action  was  commenced  at  the  time  of  the  filing 
of  the  petition  and  service  of  summons,  and 
was  within  the  statute  of  limitation. 

3.  Defendant's  answer  alleged  that  only  one 
large  rock  fell  on  and  obstructed  the  track. 
Plaintlfl:,  in  the  amended  petition,  admitted 
this.  At  the  beginning  of  trial,  and  after  plain- 
tiff had  taken  the  depositions  of  many  wit- 
nesses,  constituting  the  bnlk  of  his  case,  de- 
fendant tendered  an  amendment  setting  out 
that  it  was  a  large  mass  of  stone  and  dirt  which 
fell.  No  good  reason  was  presented  why  de- 
fendant, in  possession  of  the  facta  by  its  serv- 
ants, should  not  have  accnrately  set  out  the 
facts  earlier.  Held,  that  the  tender  of  ths 
amendment  was  properly  rejected. 

4.  Counsel  for  plaintiff  in  his  closing  argu- 
ment read  to  the  jury  an  extract  from  a  pa- 
per that  another  jury  had  rendered  a  verdict 
against  the  company  for  $15,000  for  the  death 
of  a  passenger.  Counsel  was  promptly  repri- 
manded by  the  court  who  instructed  the  Jnry 
not  to  consider  the  extract  The  jury  returned 
a  verdict  for  $6,000.  Held  that  no  improper 
influence  having  been  shown  by  the  verdict 
defendant  was  not  prejndiced  by  counsel's  con- 
duct 

6.  It  was  not  error  for  the  court  to  use  the 
words  "reasonable  care,"  instead  of  "ordinary 
care."  in  an  instruction  setting  out  the  care 
reouired  by  defendant's  servants  in  the  inspec- 
tion of  a  cut  through  which  the  track  ran. 

6.  The  jury  were  instructed  that  if  they 
found  for  plaintiff,  the  administrator,  they 
might  determine  what  proportion  of  anj-  dam- 
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ifres  recovered  should  eo  to  the  father  or  moth- 
er of  the  deceased.  There  was  some  question 
whether,  under  the  Virginia  statute,  they  were 
entitled  to  direct  any  portion  to  be  given  to 
the  mother.  A  proper  instruction  as  to  meas- 
ure of  damages  was  also  given.  Held,  that 
such  mention  of  the  mother,  even  If  error,  could 
not  be  considered  to  have  influenced  the  jury 
to  consider  her  needs  in  fixing  the  amonnt  of 
their  verdict,  and  was  harmless  to  defendant. 

7.  Under  the  law  of  Virginia,  the  maintain- 
ing of  a  safe  roadbed  by  a  railway  company  is 
a  duty  in  the  performance  of  which  a  servant 
is  a  vice  jprincipal,  for  whose  neglect,  resulting 
in  the  injury  of  another  servant,  the  company 
is  responsible,  and  not  a  fellow  servant. 

Appeal  from  circuit  court,  Wbltley  comity. 

"To  be  ofladally  reported." 

Action  by  Charles  Pointer's  administrator 
against  the  Louisville  &  Nashville  Railroad 
Company.  From  a  Judgment  for  plalntlfl,  de- 
fendant appeals.    Afiarmed. 

J.  W.  Alcorn,  for  appellant.  O.  0.  Williams 
and  W.  O.  Welch,  for  appellee. 

O'REAR,  J.  Charles  Pointer,  a  fireman  on 
one  of  appellant's  locomotives,  was  killed  17tb 
March,  1899,  In  Lee  conn^,  Va.,  by  the 
wrecking  of  his  train.  A  large  rock,  or 
quantity  of  rock  and  dirt,  slipped  from  the 
side  of  a  cut  through  which  the  railroad  pass- 
ed, and,  not  being  discovered  in  time,  the 
train  ran  Into  it.  The  train  was  derailed,  and 
appellee's  Intestate  was  scalded  and  other- 
wise injured  by  the  overturning  of  the  loco- 
motive, from  which  Injuries  he  died.  On 
March  8,  1900,  this  suit  was  filed  in  the  Wblt- 
ley circuit  court  by  bis  administrator  to  re- 
cover damages  for  his  death;  It  beiqg  alleged 
that  the  accident  was  caused  by  the  negli- 
gence of  appellant,  its  agents  and  servants, 
in  falling  to  remove  the  stone  and  debris  from 
the  side  of  the  cut  in  time  to  have  prevented 
the  slip.  It  was  charged  that  appellant  knew, 
or  by  the  exercise  of  ordinary  care  could  have 
known,  of  the  existence  of  the  danger  in  time 
to  have  averted  the  accident.  The  answer 
denied  the  negligence  charged,  and  alleged 
that,  instead  of  being  a  mass  of  stone  and 
dirt,  there  was  but  one  stone  that  fell,  and 
that  appellant  bad  no  knowledge  or  notice  of 
Its  dangerous  condition  in  time  to  have  pre- 
vented its  falling,  and  could  not  have  known 
it  by  the  exercise  of  ordinary  care.  Later, 
bat  not  within  a  year  of  the  death  of  appel- 
lee's intestate,  appellee  tendered  an  amended 
answer  in  which  he  admitted  that  there  was 
but  one  stone  that  fell,  instead  of  a  large  mass 
of  stone  and  dirt  He  also  charged  for  the 
flrst  time  that  there  was  a  statute  of  Virginia 
allowing  a  recovery  for  the  death  of  one  pro- 
duced by  the  negligence  of  another.  The 
statute  was  set  out  In  bsec  verba,  and  Is  as 
follows: 

Code,  i  2902.  "Whenever  the  death  of  a 
person  may  be  caused  by  the  wrongful  act, 
neglect  or  default  of  any  person  or  corpora- 
tion   •    ♦    •    and   the  act,   neglect  or  de- 

5  7.  Sm  Uaster  and  Sarvant.  vol.  SI,  Cent.  Dig.  {{ 
403.  404,  410,  402,  465. 


fault  is  such  as  would  (If  death  had  not  en- 
sued) have  entitled  the  party  Injured  to  main- 
tain an  action  •  •  •  then,  and  In  every 
such  case  the  person  who  or  corporation 
•  •  •  which  would  have  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages." 

Sec  2903.  "Elvery  such  action  shall  be 
brought  by  and  In  the  name  of  the  personal 
representative  of  such  deceased  person,  and 
within  twelve  months  after  his  or  her  death. 
The  Jury  in  such  action  may  award  such  dam- 
ages as  to  it  may  seem  fair  and  Just,  not  ex- 
ceeding ten  thousand  dollars,  and  may  direct 
In  what  proportion  they  shall  be  distributed  to 
the  wife,  husband,  parent  and  Child  of  the 
deceased." 

Sec.  2904.  "The  amount  recovered  In  such 
action  shall  after  the  payment  of  costs  and 
reasonable  attorneys  fees  be  paid  to  the  wife, 
husband,  parent  and  child  of  the  deceased,  in 
such  proportion  as  the  Jury  may  have  directed, 
or  if  they  have  not  directed,  according  to  the 
statute  of  distribution;  and  shall  be  free 
from  all  debts  and  liabilities  of  the  deceased; 
but  if  there  be  no  wife,  husband,  parent  or 
child,  the  amount  so  recovered  shall  be  as- 
sets In  the  hands  of  the  personal  representa- 
tive to  be  disposed  of  according  to  law." 

Sec.  2557.  "When  any  person  shall  be  in- 
testate as  to  his  personal  estate  or  any  part 
thereof,  the  surplus  *  *  *,  after  payment 
of  funeral  expenses,  charges  of  administra- 
tion and  debts  shall  pass  and  be  distributed 
to  and  among  the  same  persons  and  in  the 
same  proportion,  to  whom  and  In  which  tea' 
estate  is  directed  to  descend." 

Sec.  2548.  "When  any  person  having  title 
to  any  real  estate  of  inheritance  shall  die  In- 
testate as  to  such  estate.  It  shall  descend  and 
pass  In  parcenary  of  such  of  his  kindred  male 
and  female,  as  are  not  alien  enemies,  in  the 
following  course:  First,  to  his  children  and 
tbehr  descendants;  second,  If  there  be  no 
child  nor  the  descendant  of  any  child,  tben  to 
his  father." 

To  the  filing  of  this  amendment,  appellant 
objected.  The  court,  notwithstanding,  permit- 
ted It  to  be  filed.  A  demurrer  to  it  was  over- 
ruled. A  demurrer  was  sustained  to  appel- 
lant's plea  of  limitation  of  one  year  inter- 
posed In  avoidance  of  it  All  these  rulings 
raise  but  the  one  question,  was  the  amend- 
ment germane  to  the  original  cause  of  action 
sued  on,— therefore  relating  back  to  the  time 
of  the  filing  of  the  original  petition,  so  as  to 
save  the  running  of  the  statute? 

The  position  of  appellant  is  that  the  orig- 
inal petition,  showing  affirmatively  -  that  the 
injury  and  death  occurred  beyond  this  state, 
and  in  the  state  of  Virginia,  and  not  stating 
or  Intimating  that  there  existed  in  Virginia 
a  statute  allowing  a  recovery  for  death,  stat- 
ed no  cause  of  action;  that  we  must  pre- 
sume. In  the  absence  of  allegations  to  the 
contrary,  that  the  common  law,  only.  Is  in 
force  in  Virginia,  where  the  negligent  act 
and  death  are  laid  (Valz  t^  Bank,  96  Ky. 
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549,  29  8.  W.  329,  49  Am.  St  Bep.  306);  the 
common  law  not  allowing  a  recovery  for  tbe 
negligent  Injury  of  another  resulting  In  in- 
■tant  deatb  (Eden  v.  Railroad  Co.,  14  B. 
Mon.  201;  Hansford'fl  Adm'z  v.  Payne,  11 
Buah,  380),  and  the  Btatate  of  Kentucky  al- 
lowing a  recovery  for  such  negligent  act  and 
consequent  'death  cannot  have  any  extrater- 
ritorial force,  and  cannot,  therefore,  embrace 
an  act  occurring  out  of  the  state  (Bruce' s 
Adm'r  y.  Ralh-oad  Co.,  «B  CKy.  174).  It  is 
the  arKnment  of  appellant  that  an  amend- 
ment cannot  Ik  allowed  to  state  for  the  flnit 
time  a  caoae  of  action  'under  a  statute  'by 
way  of  amendment  to  « 'cauae  of  action  sued 
on  under  the  common  law.  GJregory  v.  Ball- 
way  Co.,  20  Mo.  App.  448;  Bolton  v.  Railway 
Co.,  83  Oa.  OSS,  10  '6.  B.  852.  The  latter 
case  is  xaalntr  "mtod  on  as  an  authority  most 
clearly  In  potdt.  In  ^at  ease  it  was  said: 
"Whenever  a  stilt  Is  commenced  In  this  state, 
and  the  plaintiff  relies  for  his  right  of  action 
and  his  reoorery  iipon  a  foreign  statute,  he 
must  plead  said  statute.  If  he  pleads  it  de- 
fectively, -or  Shows  'in  some  way  tliat  he  re- 
lies upon  it  he  will  '1>e  «ntttled,  under  our 
Code,  to  amend  by  ■setting  out  the  statute. 
•  •  '•  If,  faoweiver,  he  commences  his  ac- 
tion and  veHes  itpon  his  common-law  right, 
we  do  not  tfatdkhe  can  amend  his  common- 
law  declaration  by  setting  out  the  statute," 
etc.  We  'ftad  ourselves  unable  to  agree  en- 
tirely with  the  learned  Oeorgia  supreme 
court.  Aside  from  the  criticism  of  this  case 
in  Maxw.  Code  PI.  570,  that  application  of 
the  rule  as  affecting  amendments  does  not 
satisfy  our  conception  of  the  spirit  of  code 
■pleading,  -nor 'does  it  appear  to  be  supported 
by  other  authority.  It  is  truly  said  that,  un- 
less tliere  wafs  a  statute  allowing  a  recovery 
in  this  case, -then  no  recovery  could  be  bad; 
for  tbe  common  law  allowed  none.  Tbe 
cause  of  action,  however,  was  not  tbe  stat- 
ute, but  the  negligent  act  causing  tbe  death 
sued  for.  The  proper  jwrties  appear.  He 
one  entitled  in  fact  to  bring  this  suit  does  so. 
The  cause  of  the  accident,  the  negligence,  its 
result,  and  tbe  pleader's  t^laim  for  relief  are 
all  set  forth.  Each  of  these  statements  is 
equally  with  every  other  one  essential  to  the 
right  erf  recovery,— neither  less  nor  more  so 
than  tbe  allegation  of  the  existence  of  tbe 
Virginia  statutes.  If  tbe  injury  bad  occur- 
red in  this  state,  of  course,  the  statute  need 
not  have  been  pleaded.  But  foreign  statutes 
conferring  rights  must  be  pleaded,  as  any 
other  necessary  fact  upon  which  the  recov- 
ery may  be  based.  Valz  v.  Bank,  96  Ky. 
640,  20  S.  W.  320,  40  Am.  St.  Kep.  306;  Tem- 
pleton  v.  Sharp  (Ky.)  9  S.  W.  507,  696.  The 
plaintiff  was  attempting  to  set  forth  In  this 
petition  bis  cause  uf  action  against  appellant. 
Not  a  cause  'that  did  not  exist  (at  common 
law),  but  tbe  one  that  did  exist,  and  that 
necessarily  must  have  been  based  upon  some 
•tatute.  He  tilleged  a  number  of  essential 
tects,  but  omitted  one.  By  this  amendment 
#e  supplies  the  one  omitted.    This  does  not 


change  ilie  parties,  nor  the  natote  of  the  ac- 
tion, nor  the  cause  of  it  It  merely  perfects 
that  which  before  was  Imperfect  for  lack  of 
that  averment.  Such  is  tbe  proper  olSce  of 
all  amendments.  A  true  test  whether  they 
are  germane  to  the  original  cause  of  action 
attempted  to  be  set  out  is,  would  a  recovery 
upon  the  origiual  action  have  been  a  bar  to 
a  suit  upon  the  one  set  out  iu  the  amend- 
ment? 

But  it  is  argued  that,  as  no  cause  of  ac- 
tion was  stated  in  the  petition,  there  was 
nothing  to  amend  by.  And  as  there  was  no 
cause  of  action  stated  till  the  amendment 
was  filed,  it  was  really  'the  beginning  of  the 
suit,  at  which  time  limitation  had  become  a 
bar.  This  much  may  be  said.  In  one  senoe, 
of  all  necessary  amendments.  A  plaintiff 
will  not  be  allowed  to  amend  his  cause  of 
action  by  changing  it  The  «^ce  of  the 
amendment  Is  to  perfect  or  complete  ttmt 
which  is  begun,  but  is  Incomplete.  "The 
Civil  Code,  with  a  view  to  a  trial  upon  the 
merits  and  the  attainment  of  Justice,  allows 
great  liberality  in  this  r^pect,  and  the  lowier 
court  should  not  be  controlled  in  the  exerdae 
of  power  unless  it  be  manifestly  abused." 
Filbhi's  Adm'r  v.  Railroad  Co.,  91  Ky.  44fi, 
16  S.  W.  92;  Greer  v.  City  of  Covington,  83 
Ky.  416.  As  to  what  will  form  a  basis  as  a 
sufficient  statement  of  the  original  cause  of 
action,  upon  which  perfecting  amendments 
win  be  allowed,  the  courts  bave  bad  numer- 
ous instances  before  them.  In  BUisoa  t. 
Ralh-oad  Co.,  87  Ga.  710,  13  S.  B.  818,  that 
court  has  again  passed  upon  this  question. 
We  construe  this  case  as  overruling  Bolton 
V.  Railway  Co.,  83  Ga.  669,  10  S.  £3.  352,  the 
two  being  in  conflict  In  the  case  of  EUlison 
the  court  undertook  a  more  exhaustive  re- 
view of  the  doctrine  of  amendments  under 
tbe  Code,  and  took  occasion  to  say:  "The 
case  of  Marthi  v.  RaUroad  (3o.,  7S  Ga.  307,  is 
overruled,  and  so  Is  any  and  every  other 
case.  In  so  far  as  the  Judgment  of  affirmance 
or  reversal  rests  upon  the  construction  here- 
in reviewed  and  disapproved."  The  court 
then  proceeded  to  lay  down  the  rule  below, 
which  is  fahrly  and  well  stated:  "There 
must  be  some  trace  of  a  particular  cause  of 
action  in  the  declaration,  in  order  that  it 
may  contain  enough  to  amend  by.  *  •  • 
When  a  cause  of  action  appears  in  a  declara- 
tion, that  and  that  only,  is  the  one  which 
the  pleader  Is  supposed  to  have  designed. 
When  none  appears,  the  design  is  to  be 
sought  In  the  light  of  what  Is  alleged  In  the 
declaration,  compared  with  what  Is  alleged 
In  the  proposed  amendment  If  the  two  sets 
of  allegations  harmonize  so  as  to  be  parts  of 
one  and  the  same  sufficient  design,  and  so 
as  to  fill  out  that  design  and  render  it  as 
complete  on  paper  as  the  law  requires  it  to 
be,  the  amendment  Is  germane,  and  must  be 
allowed.  *  *  •  The  least  amount  of  sob- 
stance  In  a  declaration,  which  will  serve  to 
show  that  what  Is  OB&eeA  to  be  added  right- 
ly belongs  there^  is  enough  to  amend  by,  if 
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the  adflltlon  proposed  would  malte  the  cause 
of  action  complete."  II  the  original  and 
amended  petition  form  the  right  of  plaintiff 
to  relief  on  different  or  inconsistent  titles  Or 
grounds,  or  tipon  entirely  inconsflstenit  rtalms, 
arising  out  of  different  states  of  fact,  the 
amendment  would  not  be  germane,  ^e  sn- 
preme  eotirt  tft  New  York,  applying  «  Oode 
provision  a!Irao8t  Identical  with  ours  (section 
134,  Civ.  Code),  to  a  ease  where  the  plaintiff 
had  ta.9e&  to  set  otrt  a  foreign  statute  gtvtng 
the  right  of  recovery,  aWowed  an  amendment 
pleading  the  statute.  Lustlg  v.  Railroad  Co., 
■65  Hun,  547,  20  N.  T.  Supp.  477.  Also,  ■see 
Chander  v.  Tmisfer  Oo.  (City  Ot.  N.  Y.)  13 
N.  Y.  Swp.  SfiS;  also  Davis  v.  Kallroad  Co., 
110  N.  Y.  646,  17  N.  E.  733.  Railway  Co.  v. 
Fost«fr  UPesa.  1882)  11  Am.  &  Eng.  R.  Cas. 
<0.  S.)  !!8©,  was  a  case  involving,  in  one 
sense,  this  ■cfuestion.  That  suit  was  In  Ten- 
nessee. It  developed  that  the  accident  had 
occurred  ta  Alabama.  Plaintiff  whs  allowed 
to  amend  and  set  up  the  statute  at  Alabama 
allowing  the  recovery.  In  that  case  the  stat- 
ntory  period  of  limitation  for  bringing  the 
action  had  not  run  when  the  amendment 
■was  tendered.  Counsel  for  appellant  seeks 
to  distinguish  this  case  on  that  ground.  We 
fall  to  perceive  wherein  H  is  not  authority. 
For  the  queetlon  Is,  Is  the  amendment  ger- 
mane to  the  original  cause  of  action?  If  It 
■to,  then  the  question  of  llmttatlon  necessarily 
•will  be  referred  to  the  time  of  the  "com- 
mencement of  the  action."  In  Bank  of 
Louisville  V.  Boatrd  of  Trustees  of  Public 
Schools,  83  Ky.  219,  the  action  was  brought 
tinder  a  statute  (the  act  of  April,  1882)  pro- 
viding that  certain  deposits,  where  the  de- 
positors had  not  been  heard  of  for  eight 
years,  and  had  not  exercised  any  act  of  own- 
ership over  them,  should  escheat  to  the  com- 
monwealth for  the  benefit  of  public  schools 
of  the  dty  of  Louisville.  An  amendment 
was  allowed,  that  sought  to  recover  these  de- 
posits as  escheats  on  a  different  statutory 
ground,  viz.,  that  the  depositors  had  died 
without  heirs  or  distributees.  To  the  same 
«ffect,  see  Railroad  Co.  y.  Case's  Adm'r,  9 
Bush,  731. 

We  ai«  onr  opinion  that  the  amendment  In 
the  case  at  bar  was  germane  to  the  original 
cause  of  action;  that  the  filing  of  the  peti- 
tion, and  Issual  of  the  summons  thereon,  was 
the  commencement  of  this  action  (Code,  | 
89);  and  that  the  period  of  limitation  fixed 
by  the  Virginia  statute  bad  not  then  run. 
The  court's  ruling  was  proper,  both  as  to 
filing  the  amendment,  and  sustaining  the  de- 
murrer to  the  plea  of  limitation  filed  to  It 

Appellant  offered  to  file  at  the  beginning 
■of  the  trial  an  amended  answer  In  which  It 
averred  that  the  accident  was  caused,  not 
by  the  falling  of  one  large  rock,  but  by  a 
slip  In  the  side  of  the  cut  ol  a  large  mass 
of  rock  and  dirt.  The  court  refused  to  per- 
mit this  amendment,  and  of  that  ruling  ap- 
pellant  makes   serious   complaint    As   has 


been  stated,  fhfe  'accident  occurred  ta  Lee 
county,  Va.,  and  the  trial  was  had  in  Whit- 
ley county,  Ky.,  probably  more  than  a  hun- 
dred miles  distant  Appellee,  In  the  develop- 
ment of  his  case,  had  taken  the  deposition 
of  a  dozen  or  more  witnesses  living  in  the 
vlclrrtty  where  the  accident  occurred;  this 
evidence  constituting  the  bulk  of  appellee's 
case.  The  evidence  was  taken  upon  the  Is- 
sue as  then  formed,  and  as  It  had  stood  for 
some  time.  To  allow  its  change  at  the  be- 
£:inniug  of  the  trial  was  to  have  practically 
destroyed  the  evidence  taken  on  this  point 
At  least  It  would  hare  necessarily  resulted 
In  a  further  iwstponement  of  the  trial.  In 
Eskridge's  Ex'rs  v.  Railway  Co.,  80  Ky.  367, 
12  S.  W.  580,  In  the  original  petition  it  was 
stated  that  the  injury  was  caused  by  the 
negligence  of  those  in  charge  of  the  south- 
bound accommodation  train,  but  to  the 
amended  petition  filed  before  answer  It  was 
stated  to  have  been  caused  by  the  willful 
ne^igence  of  the  servants  of  appellee  to 
charge  of  the  south-bound  express  train, 
which  passed  before  the  other;  and  one  of 
the  alleged  errors  was  the  refusal  of  the 
court  to  permit  the  plaintiff  to  file  a  second 
amended  petition,  in  which  it  was  stated,  as 
In  the  original,  that  the  south-bound  accom- 
modation train  caused  the  injury.  The  mo- 
tion to  file  the  last-named  pleading  was 
made  after  the  jury  was  sworn  and  some 
■witnesses  bad  testified.  The  court  overruled 
the  motion,  and  this  ruling  was  afiSrmed  on 
appeal.  The  court  used  this  language:  "For, 
the  Issue  having  been  made  up  and  partly 
tried  as  to  negligence  of  those  In  charge  of 
the  express  train,  it  would  have  been  obvi- 
ously prejudicial  to  the  defendant  to  allow 
It  then  changed."  It  seems  to  us  that  the 
two  cases  are  so  nearly  parallel  to  point  of 
circumstance  and  reason  that  the  one  cited 
must  be  held  conclusive  of  the  proper  prac- 
tice to  the  one  at  bar.  It  would  have  been 
not  only  manifestly  unjust  to  appellee  to 
have  allowed  a  change  of  the  issue  at  that 
late  date,  but  there  Is  not  a  sufficient  reason 
shown  why  appellant  might  not  have  ac- 
cnirately  set  out  the  facts  either  to  Its  orig- 
inal answer  or  earlier.  Its  servants  and 
agents  to  charge  knew,  as  a  matter  of  fact 
and  within  a  few  hours  of  the  occurrence, 
exactly  whether  it  was  a  large  mass  of  rock 
or  the  falling  of  a  single  rock  that  caused 
the  wreck.  And  while  it  may  not  have  been 
the  fault  of  counsel  that  he  was  not  earlier 
apprised  of  this  true  state  of  affairs,  yet  It 
necessarily  was  the  fault  of  his  client  that 
he  was  not  so  apprised. 

In  the  concluding  argument  to  the  jury, 
counsel  for  plaintiff  read  to  the  jury  a  state- 
ment published  to  a  daily  newspaper  that 
within  a  day  or  two  previous  to  the  trial  a 
jury  to  another  county  to  this  state  had  ren- 
dered a  verdict  against  the  same  defendant 
for  $13,000  for  the  death  of  a  passenger,— 
^rs.  Carothers.    This  conduct  was  objected 
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to  b7  appellant's  attorncj.  The  court 
promptly  reprimanded  counsel  making  the 
argument,  and  explicitly  charged  the  Jury 
that  it  was  improper,  and  that  they  should 
not  consider  It  In  forming  their  verdict  In 
this  case.  While  It  may  be  true  that  there 
might  exist  a  state  of  case  where  such  an 
Improper  digression  by  counsel  In  the  closing 
argument  may  have  had  ItB  hurtful  effect, 
and  be  beyond  the  power  of  the  court  to 
remedy  by  its  cautioning  charge,  and  that 
in  such  state  of  case  this  court  would  not 
be  authorized  to  speculate  as  to  the  probable 
effect  of  the  Improper  matter,  but  would  or- 
der a  new  trial  (Coal  Co.  t.  Sneddon,  08  Ky. 
686,  34  S.  W.  228),  yet  we  do  not  regard 
such  to  haye  been  the  result,  or  even  the 
probable  result,  in  the  case  at  bar.  The  yer- 
diet  returned  by  the  Jury  ($5,000)  as  com- 
pensation for  the  destruction  of  life  and  the 
power  of  the  decedent  to  earn  money  (he 
being  a  young  man,  about  22  years  of  age, 
In  good  health,  and  earning  $60  or  $75  per 
moutJi)  shows  of  Itself  that  the  Jury  were 
not  improperly  influenced,  or  influenced  at 
all,  by  the  matter  referred  to.  The  only  im- 
proper effect  of  the  newspaper  article  would 
have  been  to  Incite  the  Jury  to  have  rendered 
an  excessive  verdict  The  verdict  In  this  case 
la  not  excessive,  and  is  not  claimed  to  be.  We 
fail  to  see  that  appellant  was  prejudiced  by 
the  proceeding  in  question. 

A  part  of  the  instructions  given  to  the  Jury, 
of  which  complaint  is  made,  is  as  follows: 
"If  you  believe  from  the  evidence  that  at  the 
time  the  accident  occurred,  resulting  In  the 
death  of  Charlps  Pointer,  said  stone  was  un- 
safe, dangerous,  and  liable  to  fall,  and  that 
the  section  foreman  knew,  or  by  the  exercise 
of  a  reasonable  care  and  prudence  in  the  in- 
spection of  the  cut  could  have  known,  that 
the  same  was  In  such  dangerous  and  unsafe 
condition  in  time  to  have  removed  same  be- 
fore the  injury  to  Pointer,"  etc.  The  criticism 
of  the  instruction  Is  that  the  court  used  the 
words  "reasonable  care"  Instead  of  "ordi- 
nary care."  In  the  argument,  counsel  admits 
that  the  terms  are.  In  law,  practically  syn- 
onymous. In  their  ordinary  use,  hi  connec- 
tion with  the  subject  In  band,  they  are  also 
substantially  synonymous.  It  cannot  be  that 
the  Jury  could  have  been  misled  thereby  to 
have  found  that  the  railroad  company  was 
required  to  use  more  than  ordinary  care  be- 
cause It  was  required  to  use  reasonable  care. 
Ordinary  care  Is  reasonable  care.  If  ordinary 
care  were  less  than  reasonable  care,  it  would 
be  rejected  by  the  courts  as  the  standard  of 
conduct  of  those  charged  with  the  duty  im- 
posed upon  appellant  as  an  operator  of  a 
steam  railway,  for  the  courts  would  not  per- 
mit such  a  one  to  escape  liability  upon  the 
exercise  of  less  than  what  would  be  reason- 
able care  toward  those  in  its  employ,  'xbe 
terms  are  used  as  synonymous  or  Interchange- 
able In  many  of  the  cases.  See  cases  col- 
lected 12  Am.  &  Eng.  Enc  Law  (2d  Ed.)  p. 
812. 


Another  objection  to  the  Instroctlona  Is  that 
they  say  to  the  Jury,  "If  you  find  for  the 
plaintiff,  yon  may  say  In  your  verdict  whnt 
proportion  of  the  sum  so  found  shall  go  to 
the  father  or  mother  of  the  deceased."  This 
Instruction,  of  course,  was  predicated  upon 
the  Virginia  statute,  supra,  which  provides 
that,  in  case  of  the  intestacy  of  the  decedent 
vrlthout  wife  or  issue,  the  recovery  should  "be 
apportioned  to  the  parent  in  such  proportions 
as  the  Jury  may  have  directed."  Under  sec- 
tion 2548  of  the  Virginia  statute,  snpra.  It  was 
shown  that  It  there  was  no  child,  nor  the  de- 
scendant of  any  child,  then  the  estate  was  to 
to  go  to  his  fattier.  Appellant  insists  that  in- 
cluding the  intestate's  mother  in  this  Instruc- 
tion was  Improper  and  prejudicial,  because  It 
permitted  the  Jury  to  consider  her  dalms  and 
possible  necessities,  etc.,  and  that  Qiey  Ukdy 
did  so  in  estimating  their  verdict  It  should 
be  noted,  however,  that  the  court  restricted 
the  Jury,  In  the  first  place,  that  it  they  found 
for  appellee,  they  should  "find  for  him  such 
a  sum  in  damages  as  you  may  believe  from 
the  evidence  will  fairly  compensate  him  for 
the  loss  of  the  life  of  his  Intestate,  Charles 
Pointer;  and  you  may  measure  such  dam- 
ages by  the  ability  of  the  deceased  to  earn 
money,  taking  Into  consideration  his  age, 
physical  condition,  mental  capacity,  and  pros- 
pect of  life,  as  they  appeared  in  evidence, 
provided  that  the  finding  shall  not  exceed  t«i 
thousand  dollars."  If  the  Jury  obeyed  the  in- 
structions of  the  court  as  it  was  their  duty 
to  do,  and  as  they  did,  so  far  as  anything 
in  this  record  discloses,  they  were  not  at  lib- 
erty to  take  Into  consideration  the  fact  of 
decedent's  having  a  mother  alive,  or  of  her 
needs  or  requirements,  In  estimating  the  size 
of  the  verdict  But  after  the  compensation 
had  been  agreed  upon,  as  defined  by  the  In- 
struction, then  the  Jury  were  permitted  by 
the  further  Instruction  of  the  court  to  appor- 
tion the  sum  so  found  among  certain  persons, 
to  wit  the  father  and  mother  of  the  decedent. 
If  this  was  error,  it  affected  the  father  alone, 
or  possibly  the  funeral  creditor  of  the  de- 
ceased. As  no  objection  comes  from  either  of 
these  sources,  we  cannot  see  that  appellant 
Is  prejudiced  by  the  form  of  the  instruction. 

The  remaining  question  for  decision  Is  upon 
appellant's  plea  that  under  the  laws  of  Vir- 
ginia, where  the  accident  occurred,  and  by 
which,  of  course,  the  recovery  must  be  regu- 
lated, the  deceased  and  section  foreman  or 
track  repairer  were  fellow  srarants;  that  the 
law  of  Virginia  did  not  allow  one  servant  in- 
jured b.v  the  negligence  of  a  fellow  servant 
to  recover  therefor  from  the  master.  The 
following  cases  were  used  In  evidence  below, 
and  are  referred  to,  as  embracing  the  law  of 
Virginia  upon  that  subject:  Moon's  Adm'r  v. 
Raihnad  Co.,  78  Va.  745,  49  Am.  Rep.  401; 
Railroad  Co.  ▼.  Nuckol's  Adm'r,  91  Va.  193. 
21  S.  E).  342;  Locomotive  Works  y.  Ford,  91 
Va.  627,  27  S.  B.  509;  Ralkoad  Co.  v.  Houcb- 
Ins'  Adm'r,  95  Va.  399,  28  S.  B.  578,  46  L.  R. 
A.  359,  &i  Am.  St  Rep.  791;    Goal  Co.  v. 
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WeDa.  96  Va.  416,  31  S.  ID.  614.  The  law 
upon  tbli  Texlng  qnestlon,  aa  It  la  applied  In 
Virginia,  according  to  the  opiniona  in  the 
cases,  Bopra,  delivered  by  the  aapreme  court 
of  appeals  of  that  state,  la  far  more  liberal 
to  the  master  than  obtalna  In  this  state  and 
some  other  Jnrtsdlctlona.  It  la  not  oar  pur- 
pose, however,  to  enter  upon  a  criticism  or  an 
analysla  of  the  reasons  for  this  dlstlnctlcm. 
It  exists  probably  as  much  In  policy  as  In 
principle.  In  the  Moon  Case,  78  Va.  745,  49 
.\m.  Rep.  401,  a  brakeman  upon  a  train  was 
Injured  by  the  negligence  of  a  track  repairer, 
In  having  the  track  in  defective  condition,  so 
as  to  wreck  the  train.  The  brakeman  was  al- 
lowed to  recover.  The  court  held  that: 
"Where  a  person  la  placed  In  charge  of  the 
'construction  or  repair  of  machinery,'  or  'dis- 
patching of  trains,'  the  'maintenance  of  way,' 
etc.,  be  la  not  a  fellow  aervant  with  those 
under  him,  nor  with  those  in  a  different  de- 
partment of  the  company's  service.  He  is 
the  agent  of  the  company,  which  has  assum- 
ed, throngb  him,  the  performance  of  duties 
which  are  absolute  and  Imperative,  the  omis- 
sion or  the  negligence  of  performing  which 
the  law  will  In  no  wise  excuse."  In  the 
Nuckol  Case,  which  seems  to  have  been  one 
thoroughly  considered  by  the  court,  wherein 
It  entered  upon  a  re-examlnation  of  numer- 
ous previous  decisions  of  that  court  bearing 
on  this  subject,  Moon's  Case,  supra,  was  ap- 
proved, although  the  court  was  then  inclined 
to  the  opinion  that  the  former  case  should 
have  been  rested  upon  the  negligence  of  the 
company  in  failing  to  provide  a  safe  and  suit- 
able track,  rather  than  upon  the  negligence 
of  the  track  keeper  In  falling  to  give  a  signal 
to  the  approaching  train.  The  Nuckol  Case 
was  followed  and  approved  in  Ford's  Case,  94 
Va.  627,  27  8.  K  609.  Moon's  Case,  as- in- 
terpreted In  the  opinion  In  Nuckol's  Case,  su- 
pra, was  approved  In  the  Houchlns  Case,  96 
Va.  399,  28  S.  E.  678,  46  L.  R.  A.  369,  64 
Am.  St  Rep.  791.  The  Virginia  court  does 
not  seem  to  recognize  degrees  or  grades  of 
service  In  which  servants  may  be  empioyeu 
as  affecting  the  master's  liability  for  their 
negligence  to  their  fellow  servants,  but  rests 
that  liability  upon  the  nature  of  the  employ- 
ment In  which  the  servants  may  be  engaged, 
without  respect  to  their  grade.  In  those  mat- 
ters wherein  the  duty  was  peremptorily  that 
of  the  master,  as,  for  example,  furnishing  safe 
machinery  or  appliances,  and,  in  case  of  rail- 
way companies,  safe  roadways,  and  In  main- 
taining same,  that  court  holds  to  the  doctrine 
that  these  are  the  master's  duties,  and  can- 
not be  delegated,  and  that,  when  performed 
by  his  servant,  the  servant  so  doing  them  is  a 
rice  principal,  and  for  his  neglect,  from  which 
an  Injury  results  to  another  servant  of  the 
maister.  the  latter  may  recover  from  the  prln- 
cipni.  Such  was  the  finding  of  the  circuit 
court  In  this  case  as  to  the  law  of  Virginia. 

The  verdict  is  fully  sustained  by  the  evi- 
dence and  pleadings.  Judgment  affirmed, 
with  damages. 


GOBSUOH  V.  SWAN. 
(Supreme  Court  of  TenneMee.    Oct  14,  1902.) 

RnNAWAT  HORSBS-PBIICA  TAOIB  N>OU- 
OBNCB-RDS  IPSA  LOQtnTUR. 

1.  Proof  by  plaintiff  of  accident  from  defend- 
ant's team  running  away,  without  a  driver,  on 
a  public  road,  makes  a  prima  facie  case  of 
negligence,  patting  the  burden  of  explanation 
on  defendant 

Error  to  circuit  court,  Knox  county;  Jo- 
seph W.  Sneed,  Judge. 

Action  by  T.  D.  Gorsncb  against  M.  D. 
Swan.  Judgment  for  defendant  Plaintiff 
brings  error.    Reversed. 

Wd>b,  McCIung  ft  Baker,  for  plaintiff  la 
;  error.  Charles  T.  Cates,  Jr.,  and  T.  A.  B. 
I  Nelson,  for  defendant  In  error. 

!      BBABD,  J.    The  intestate  of  tbe  plaintiff 
'  in  error,  while  riding  in  a  buggy  on  one  of 
[  the  public  roads  of  Knox  county,  was  fatally 
:  injured  by  a  runaway  team  belonging  to  the 
,  defendant  In  error.    This  suit  was  brought 
I  by  the  administrator  to  recover  damages  up- 
:  on  the  alleged  ground  that  it  was  through  the 
;  negligence  of  the  defendant  tbe  owner  of 
the  team,  or  of  his  servant  that  this  runa- 
way occurred,  and  his  intestate  was  so  In- 
I  jured.    The  trial  resulted  in  a  verdict  for  the 
'  defendant   and   tbe   plaintiff   has    appealed. 
:  The  trial  judge  said  to  the  jury  as  follows: 
'  "In  order  that  the  plaintiff  may  recover  in 
I  this  case,  it  must  be  shown  that  the  defend- 
:  ant  or  his  servants  were  guilty  of  some  neg- 
I  ligence   whereby    this   teem   of   horses    ran 
I  away  and  into  the  vehicle  in  which  plalntifTs 
i  Intestate  was  riding,   and   that  such   negii- 
i  gence  was  the  prime,  proximate,  and  efficient 
I  cause  of  her  injuries."    This  was  a  correct 
!  application  of  the  general  rule  that  the  bur- 
,  den  of  proof  is  on  the  party  (the  plaintiff  in 
;  this  case)  having  the  afSrmative  of  the  issue; 
i  but,  as  the  evidence  in  the  cause  cleariy  es- 
i  tablished  the  fact  that  tbe  horses  of  the  de- 
I  fendant  attached  to  his  wagon,  were  running 
I  away,  unattended  by  a  driver,  at  the  time 
.  they  did  the  injury,  the  plaintiff  submitted 
I  a  proposition  to  meet  this  phase  of  the  case, 
which  was  declined  by  the  court    This  prop- 
osition is  in  these  words:    "Tbe  fact  that  a 
team  of  horses  hitched  to  a  waggon  are  found 
running  upon  tbe  public  highway,  without  a 
driver  or  any  one  accompanying  them,  raiaes 
a  presumption  of  negligence  on  the  part  of 
the  owner  of  the  horses  that  will  make  him 
liable  for  any  Injury  that  may  directly  and 
proximately  result  therefrom,  unless  he  shall 
show  by  a  preponderance  of  evidence  that 
neither  he  nor  his  servant  had  been  guilty  of 
negligence  in  letting  the  horses  get  loose."    It 
was  insisted  that*  as  tbe  request  embodied  a 
sound  rule  of  law,  which  waa  raised  by  the 
facts  of  the  case,  it  was  error  in  the  trial 
judge  to  decline  it    This  presents  the  ques- 
tion whether,  upon  proof  by  the  plaintiff  of 
the  accident  occasioned  by  the  team  of  the 
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defendant  running  away,  without  a  driver,  on 
a  public  road,  a  iirima  facie  'Case  of  negli- 
gence woa  made,  so  as,  wltbont  more,  to  put 
the  burden  of  oipbmtttorj  evidence  en  the 
defendant,  or,  Irarlng  established  so  much. 
It  was  the  duty  ol  the  plalntffl  to  have  gone 
further,  and  shown  that  there  was  negligence 
on  the  part  of  the  defandamt  «r  his  servant 
In  permitting  the  horses  to  escape  his  control. 
While  the  authorities  are  not  a'greed,  it  would 
seem  the  sounder  reasen  wouM  authorlise  In 
such  a  case  the  application  of  the  maxim,  res 
ipea  loquitur,  for  It  is  of  common  experieuce 
that  horses  which  are  wcAl  broken  and  Icept 
under  control  will  not,  save  in  exo^rtlonal 
cases,  break  away  from  the  one  In  charge  of 
them,  and  inflict  injury.  So,  when  a  team  is 
found  running  away,  unattended,  upon  a  pub- 
IJa  tlMronghtare,  aad  doing  hurt  to  one  law- 
fully thereoB,  ive  tUnk  ttom  this  fact  alone 
negligence  la  pchna  fade  fairly  Imputable  to 
the  owner.  This  was  tbe  view  takien  by  the 
«OTirt  In  Thane  v.  Douglafls,  102  Tean.  307, 
52  S.  W.  156,  a  case  which  warranted  the 
request  .in  ^^oestlon,  and  amnoimaed  a.  rule 
which  should  be  adhered  to,  unleaa  geod  rea- 
■Bon  can  be  sbown  for  a  departure  from  It 
This  view  we  flad  enforced  uy  Judge  Thomp- 
son in  bis  Oommentaries  on  tbe  Law  of  N^- 
ligence,  the  first  edition  of  which  la  now  go- 
ing through  the  press.  In  volome  1,  |  1297, 
be  says  "that  horses  which  are  roadwlse,  and 
Ht  to  be  driven  on  the  street  or  highway,  «nd 
which  are  properly  drives  and  cared  for,  do 
not,  as  a  general  rule,  •  •  •  run  away. 
From  this  fact  the  conclusion  is  fairly  dedu- 
-cible  *  *  •  that  if  a  horse  or  a  team  of 
horses,  while  unattended  on  the  street  or 
highway,  does  damage.  It  constitutes  •  •  • 
prima  fade  evidence  of  negligence,  to  charge 
the  owner,  driver  or  custodian.  In  the  absence 
of  an  explanetlan  on  bis  part  satisfactory  to 
tbe  jury."  In  support  of  his  text  he  cites  a 
number  of  cuks,  among  which  are  Unger  v. 
Raihroed  Co.,  51  N.  Y.  487,  and  Strop  v. 
Bdens,  22  Wis.  432.  Botb  cases  involved  the 
question  of  tbe  owner's  liability  for  injury 
teflicted  by  runaway  teaais.  In  the  first  tbe 
supreme  court  of  New  York  -said,  "Tbe  fact 
that  tbe  horses  were  unattended  and  unfast- 
ened in  tbe  street  was,  unexplained,  evidence 
of  the  negligeace  against  the  defendant"; 
and  In  the  second  the  rule  is  stated  In  these 
words:  "The  fact  that  the  horses  got  loose 
and  ran  away  Is  some  evidence  of  negligence. 
It  is  true  such  a  thing  mlgbt  occur  notwith- 
standing due  care  la  hltctilng.  Bat  such 
would  not  be  tbe  ordinary  resnlt,  and,  nnex- 
plalned,  the  reasonable  inference  from  the 
fli-st  woold  be  that  there  bad  been  negligence 
in  fastening  the  horses."  In  the  case  at  bar, 
in  its  development  before  the  jury.  It  appear- 
ed that  tbe  defendant's  servant  bad  driven 
bis  master's  horses  to  a  public  watering 
place,  where,  leaving  them  unhitched  and  un- 
atteoDded,  they  ran  away,  inflicting  the  inju- 
ries complained  of.  Yet  In  a  great  many 
cases  U  would  be  impossible  for  the  plaintiff 


to  show  negligence  unless  the  maxim  of  res 
ipsa  loquitur  whs  applied,  wUle  possibly  in 
all  cases  tt  "would  be  within  the  power  of  the 
owner  to  rrtiut  the  presumption  of  negligence 
by  showing  that  the  runaway  was  not  the 
resi^It  of  a  lack  of  care,  either  on  his  part  or 
on  tiarat  of  his  servant;   and  to  put  tills  bur- 
den on  him  is  no  great  hardcfblp.    Nor  Is  there 
any  antagonism  between   this  holding  and 
that  of  Young  v.  Bransford,  12  liea,  232.    In 
that  case  injury  resulted  from  an  explosion 
of  the  boiler  used  In  a  sawmill,  while  its 
owner  was  carrying  on  bis  lawful  business, 
and  this  court,  reversing  the  trial  judge,  held 
that  negligence  would  not  be  Imputed  to  the 
owner  from  the  mere  fact  that  the  killing  re- 
sulted from  its  explosion.    It  Is  there  said 
that  the  reasonable  rule  was  the  one  announ- 
ced by  Judge  Wallace  In  Rose  t.  Transporta- 
tion Co.,  21  Am.  Law  Heg.  522,  as  follows: 
*That  from  the  mere  fact  of  an  explosion  it 
is  compeftent  for  tbe  jury  to  infer  as  a  propo- 
sition of  fact  that  there  was  some  negligence 
in  the  management  of  the  boiler,  or  some  de- 
fect in  its  condition;   but  that  It  ought  not 
to  have  the  weight  of  a  conduslve  presump- 
tion, whether  of  law  or  fact,  so  as  to  compel 
the  defendant  in  order  to  avoid  liability,  to 
prove  atBrmatively  that  they  were  guilty  of 
no  negligence,  and  that  the  accident  was  un- 
avoidable."   In  the  course  of  the  opinion,  and 
after  an  exhaustive  review  of  the  authorities. 
Judge  Cooper  concluded  "that  the  question  of 
the  effect  of  the  mere  proof  of  the  killing  <tf 
tbe  plaintifTs  husband  by  the  explosion  of 
the  defendant's  boiler  is  one  of  grave  doubt 
and  great  importance."    The  reason  for  the 
coTUt's  declining  to  apply  the  maxim  of  res 
ipsa  loquitur  to  such  a  case,  and  the  adoption 
of  tbe  more  restricted  rule.  Is  found  in  what 
Immediately  foIlowB:    "Steam,   it   has  been 
well  said,  has  come  into  such  general  use  as 
a  motive  power,  not  only  in  the  operations 
of  commerce  and  manufactures,  but  even  In 
those  of  agriculture,  that  a  rule  of  law  mak- 
ing those  who  employ  It  Insurers  of  the  safe- 
ty of  others  against  damages  arising  from  Its 
use  would  not  only  be  contrary  to  the  analo- 
gies of  the  law,  but  would  Impose  serious  re- 
straints upon  the  most  necessary  and  bene- 
ficial industries.    Botb  the  proprietor  of  ma- 
chinery Impelled  by  steam  and  the  engineer 
in  charge  of  such  machinery  have  the  strong- 
est  Interest    for   watching    over   Its   safety. 
The  property  of  one  and  the  life  of  the  other 
depend  upon  constant  vigilance  in  this  re- 
gard.   These  motives  will  ordinarily  secure 
that  degree  of  skill  and  attention  which  tbe 
safety  of  the  public  demand,  without  tbe  aid 
of  a  rule  making  the  proprietor  liable  In  cuoy 
event  for  damages  from  an  explosion."    "We 
think  that  that  case  is  thus  easily  distinguish- 
ed from  the  present  where  the  Injury  results 
from  animals  generally  susceptible  to  con- 
trol, and,  when  looked  after  by  their  master 
with  ordinary  prudence,  are  unlikely  to  Inflict 
injury  either  on  the  property  or  person  of  an- 
other.    We    therefore   hold   that   tbe    trial 
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Judge  VM  la  CRor  ts  declining  to  give  the 
special  request.  The  Judgment  la  ttierefore 
reversed,  and  the  case  1b  remanded  for  a  new 
trial. 

Otber  'errors  are  assigned,  but,  without 
passlBg  on  them,  we  are  content  to  rest  our 
reversal  on  the  one  Indicated. 


HAMPTON  et  al.  v.  MAYS  et  aJ. 

<Court  of  Appeals  of  Indian  Territory.    Sept. 

25,  1902.) 

INDIAN    UlNDS  —  EXOMPT    IMPROVEMENTS  — 

MHOCBEDINOa  FOR  SALE— EXECUTION 

— INJUMCTION-^URISDICTION. 

1.  Under  Act  Cong.  May  2, 18»0,  |  81  and. 
T.  Ann.  St.  1899,  i  31),  providinK  that  ezecu- 
tiona  on  judgmeuts  of  other  than  Indian  courts 
flhall  not  'be  valid  for  sale  of  improvements  on 
laads  ovmeA  by  an  Indian  nation,  and  on  re- 
tuin  of  nolla  bona  on  an  execution  on  a  judg- 
ment against  an  adopted  citizen  of  any  Indian 
tribe,  or  against  any  person  residing  in  the 
Indian  ceoiitry  and  not  a  citizen  thereof,  If  the 
.judgment  debtor  shall  be  the  owner  of  im- 
provements on  lauds  in  the  Indian  territory 
snch  improvements  may  be  subjected  to  pay- 
ment of  the  judgment  by  decree  of  the  coui-t 
renderioK  the  judgment,  only  improvements  of 
Indians  by  blood  are  exempt  from  sale. 

2.  Though  mider  Act  Cong.  May  2,  1890,  f 
81  (Ind.  T.  Ann.  St.  1890,  §  31),  proceedings 
to  subject  improvements  on  Indian  lands  to 
sale  mnst  be  m  equity,  yet,  the  original  suit 
beiue  one  in  equity  to  enforce  a  vendor's  lien, 
enforcement  of  the  decree  need  not  be  by  a  new 
snit,  but  may  be  in  the  same  suit. 

8.  Thongh  Act  Coag.  May  2,  1890,  |  31  and. 
T.  Ann.  St.  1899,  i  SI),  provides  for  issuance 
of  execution  and  return  of  nulla  bona  before 
improvements  on  Indian  lauds  may  be  subjected 
to  payment  of  judgment,  this  is  not  necessary 
or  possible  in  a  snit  to  enforce  a  lien  on  the 
improvements. 

4.  An  injunction  decreed  in  violation  of 
Mansf.  Dig.  8  3751  (Ind.  T.  Ann.  St  1899,  | 
2510K  providing  that  an  injunction  to  stay  pro- 
ceedings on  a  Judgment  or  final  order  of  a 
■court  shall  not  be  granted  in  an  action  brought 
in  another  court  than  that  in  which  the  judg- 
tnent  or  order  was  rendered  or  made,  is  void, 
thougb  defendant  in  the  injunction  snit  ap- 
peared and  pleaded. 

Appeal  from  the  United  States  court  fbr 
the  Southern  district  of  the  Indian  Terri- 
tory; before  Justice  Hosea  Townsend,  July 
2,  1901. 

Proceedings  by  Mays  8c  Williams  and  an- 
«ther  against  Wade  Hampton  and  others. 
From  an  adverse  order,  the  latter  parties  ap- 
peaL    Affirmed. 

The  proceedings  In  this  case  were  commen- 
ced by  the  bringing  of  a  suit  in  the  United 
States  court  for  the  Southern  district  of  the 
Indian  Territory  (Judge  Townsend  presiding) 
by  the  appellees  Mays  &  Williams  against 
the  appellant  Wade  Hampton  upon  a  promls- 
«ory  note  of  11,125,  the  purchase  price  of  an 
Improvement  on  Indian  lands.  Hampton,  the 
defendant  in  the  suit,  was  a  white  man. 
The  case,  originally  brought  at  law,  wtta 
transferred  to  the  equity  side  of  the  docket. 
The  plaintiff  recovered,  and,  pursuant  to  the 
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statnte,  a  vendor's  Hen  was  declared.  Prom 
this  decree  an  appeal  wias  taken  to  this  court, 
and  the  decree  of  the  court  below  was  af- 
firmed. See  Hampton  v.  Mayes,  53  S.  W. 
483.  The  case  was  then  appealed  from  here 
to  the  United  States  circuit  court  of  appeals 
for  the  Eighth  circuit,  and  thcfre  dismissed 
for  a  failure  to  comply  with  the  rules  of 
that  court,  and  a  mandate  was  sent  down 
to  the  court  below,  commanding  it  to  pro- 
ceed with  the  case  in  accordance  with  law. 
After  legal  notice,  the  premises  were  then 
void  by  the  marshal  in  accordance  with  the 
commands  of  the  decree,  and  the  appellee 
Samuel  J.  Oarvln  became  the  purchaser.  A 
few  days  thereafter  the  appellants  filed  their 
complaint  in  equity  In  the  United  States 
court  for  the  Southern  district  at  Pauls  Val- 
;  ley  (Judge  Thomas  presiding)  against  the 
I  appellee  Oarvln,  praying  that  he  be  enjoined 
I  from  taking  possession  of  the  land  and  im- 
{  provements  so  purchased.  The  defendant  in 
that  suit  filed  his  demurrer  to  the  complaint, 
which  was  overruled.  He  then  filed  a  plea 
to  the  Jurisdiction  of  the  court,  setting  up, 
among  other  things,  the  decree  declaring  the 
lien  and  ordering  the  sale,  rendered  by  Judge 
Townsend,  of  the  court  at  Ardmore,  and  ex- 
hibiting the  said  decree  and  orders  pertaining 
thereto.  To  this  plea  the  plalntifTs  In  that 
suit  filed  a  demurrer,  which  was  sustained, 
and,  the  defendant  refusing  to  further  plead, 
a  decree  In  accordance  with  the  prayer  of  the 
complaint  was  rendered.  Mays  &  Williams, 
the  plaintiffs  In  the  original  suit  at  Ardmore, 
:  and  Garvin,  the  defendant  In  the  Injunction 
at  Pauls  Valley,  then  filed  a  motion  in  the 
court  at  Ardmore  for  a  writ  of  assistance' 
and  possession,  directing  the  marshal  to  evict 
and  remove  from  the  possession  of  the  prem- 
ises the  defendant.  Wade  Hampton,  and  oth- 
ers who  entered  upon  them  pendente  lite. 
To  this  motion  the  appellants  appeared  and 
filed  their  objection,  setting  up,  among  other 
things,  the  decree  of  Injunction  obtained  from 
the  court  at  Pauls  Valley.  These  objections 
were  overruled,  and  the  writ  ordered  to  Issue, 
to  all  of  which  the  appellants  excepted,  and 
from  which  order  they  have  regularly  taken 
their  appeal. 

Albert  Rennle,  for  appellants.  Geo.  M. 
Miller,  Claude  Weaver,  and  Herbert  ft  Can- 
non,  for   appellees. 

CLAYTON,  J.  (after  stating  the  facts). 
The  appellants'  assignment  of  error  Is  as 
follows:  "The  court  erred:  First,  in  over- 
ruling the  objections  of  the  appellants  to  the 
confirmation  of  sale;  second,  In  granting  ap- 
pellees' motion  for  the  writ  of  assistance; 
third,  in  issuing  the  writ  of  assistance; 
fourth,  in  ovemiUng  appellants'  motion  to 
vacate  the  order  granting  the  writ  of  as- 
sistance." As  the  appellants'  brief  is  short 
and  concise,  for  the  purpose  of  more  fully 
shotfing,  than  Is  done  by  the  specifications 
of  error,  the  exact  questions  raised  in  the 
case,  we  will  set  it  out  lUftulL  It  !■  as  fol- 
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lows:  "Appellants'  contention,  condsdy  stat- 
ed. Is  that,  althoiigh  appellees  obtained  a 
decree  for  tbe  sale  of  the  lands  and  prem- 
ises described  In  their  complaint,  they  could 
proceed  no  farther  on  account  of  the  Inhi- 
bition contained  In  section  31,  Act  Cong.  May 
2,  1890  (secOon  31,  Ind.  T.  Ann.  St.  1800), 
and  under  the  authority  of  the  case  of  Crow- 
ell  V.  Young,  64  S.  W.  607,  decided  by  this 
honorable  court  October  4,  1901.  In  the  case 
of  Crowell  t.  Young,  this  court  decided  that, 
because  no  execution  or  order  of  sale  could 
Issue  to  make  efTectual  any  Judgment  or  de- 
cree that  might  be  rendered,  therefore  the 
parties  seeking  to  foreclose  their  lien  could 
not  proceed  to  judgment.  In  the  case  at 
bar,  appellants  ask  the  court  to  go  no  fur- 
ther than  tbe  letter  of  the  law,  but  ask  the 
court  to  say  that  they  can  render  no  as- 
sistance to  appellees  In  the  way  of  ordering 
a  sale,  or  assisting  the  purchaser  at  this  pre- 
tended sale  In  gaining  possession  of  the 
lands  and  premises,  the  title  to  which  Is  In 
the  Choctaw  and  Chickasaw  Nations;  and, 
farther,  that  the  purchaser,  Samuel  J.  Gar- 
vin, one  of  the  appellees  herein,  his  agents 
and  hirelings,  having  been  enjoined  by  a 
court  of  competent  jurisdiction,  could  pro- 
ceed no  further  without  first  diBP9sh}g  of  tbe 
Injunction  against  them."  From  the  above 
assignment  of  error  and  brief  of  appellants, 
It  will  be  seal  that  there  are  but  two  prop- 
ositions presented  for  our  determination. 
They  are,  as  contended:  First,  that  by  vir- 
tue of  section  31,  Act  Cong.  May  2,  1890 
(section  31,  Ind.  T.  Ann.  St  1899),  Improve- 
ments on  Indian  lands  cannot  be  subject- 
ed to  sale  by  judgments  or  decrees  of  the 
United  States  court;  and,  second,  that,  as 
to  tbe  defendant  Garvin,  this  action  of  his 
in  procuring  the  writ  of  assistance  had  been 
previously  enjoined  by  a  court  of  compe- 
tent jurisdiction. 

As  to  the  first  proposition,  the  appellants 
rely  on  our  decision  handed  down  in  the 
case  of  Crowell  v.  Young,  cited  hi  the  brief. 
In  that  case  we  did  not  decide  that  no  Im- 
provements erected  on  lands  to  which  the 
Indian  tribes  held  title  could  be  sold.  We 
limited  It  only  to  those  Improvements  which 
had  been  erected  upon  Indian  lands  and 
were  held  by  Indians  by  blood,  holding  In- 
ferentlally,  at  least,  that  all  other  Improve- 
ments might  be  subjected  to  sale  under  such 
judgments  and  decrees;  and  tills  we  under- 
stand to  be  the  meaning  of  the  statute. 
While  the  statute  does  not  use  the  term 
"Indians  by  blood,"  we  think  that  no  other 
meaning  can  be  given  to  it  The  statute 
reads:  "That  executions  upon  Judgments  ob- 
tained in  any  other  than  Indian  coiurts  shall 
not  be  valid  for  the  sale  or  conveyance  of 
title  to  Improvements  made  upon  lands  own- 
ed by  an  Indian  nation,  except  In  cases 
where  attachments  are  provided  for."  And 
In  the  case  of  Crowell  v.  Young  we  have 
held  that  this  applies  to  decrees  In  equity 
as  well   as   to  Judgments  at  law.    And  If 


fbe  statute  had  stopped  here,  no  improve- 
ment of  any  kind,  by  whomsoever  erected  or 
owned,  except  in  cases  wherein  attachments 
are  provided  for,  could  be  sold  to  satisfy 
tbe  judgments  or  decrees  of  any  court,  save 
those  rendered  by  the  Indian  courts.  But 
the  statute  does  not  stop  there.  It  makes 
an  exception.  It  proceeds:  "UpMi  returo 
of  nulla  bona  upon  an  execution  upon  any 
judgment  against  an  adopted  citizen  of  any 
Indian  tribe,  or  against  any  person  residing 
In  the  Indian  country  and  not  a  cltizea 
thereof.  If  the  judgment  debtor  shall  be  tbe 
ovnier  of  improvements  upon  real  estate 
within  the  Indian  Territory,  in  excess  of 
one  hundred  and  sixty  acres  occupied  as  a 
homestead,  such  Improvements  may  be  sub- 
jected to  the  payment  of  such  judgment  by 
a  decree  of  the  court  In  which  such  Judg- 
ment was  rendered."  Then  follows  this 
language:  "Proceedings  to  subject  sucb 
property  to  the  payment  of  judgments  may 
be  by  petition,  of  which  the  judgment  debt- 
or shall  have  notice  as  In  the  original  suit. 
If  on  the  bearing  the  court  shall  be  satis- 
fied from  the  evidence  that  the  judgment 
debtor  Is  the  owner  of  Improvements  on 
real  estate  subject  to  the  payment  of  said 
judgment,  the  court  may  order  tbe  same 
sold,"  etc.  In  the  case  of  Mays  v.  Freborg, 
49  S.  W.  52,  we  have  held  that  such  pro- 
ceedings must  be  had  In  equity.  But  when 
the  orlg^inal  suit  Is  brought  In  that  forum, 
there  Is  no  necessity  to  go  out  and  bring 
another  suit  In  the  same  forum  to  enforce 
the  decree.  It  Is  already  In  the  forum  pro- 
vided by  law.  But  these  proceedings  to 
subject  these  Improvements  to  sale  for  the 
satisfaction  of  judgments  and  decrees  do 
not  apply  to  every  owner  of  Improvements 
In  the  Indian  Territory,  for  tbe  statute  It- 
self has  made  a  distinction.  It  first  de- 
clares generally  that  no  "Improvements" 
made  upon  lands  owned  by  an  Indian  nation, 
except  in  cases  wherein  attachments  are  pro- 
vided for,  shall  be  sold  under  any  order  of 
a  court,  except  an  Indian  court;  and  then, 
as  if  the  word  "except"  or  "provided"  had 
been  Introduced  In  the  statute,  it  provides 
that  improvements  placed  upon  Indian 
lands,  and  owned  by  "adopted  citizens  of 
any  tribe"  and  "noncltlzens,"  may,  by  tbe 
Iirocedure  provided  by  the  act,  be  sold.  And 
by  the  phrase  "adopted  citizens"  Is  meant 
all  citizens  not  of  the  blood;  that  Is,  those 
who  have  been  adopted  by  the  nation,  ei- 
ther by  treaty  or  by  act  of  an  Indian  leg- 
islature. Those  who  have  been  adopted  by 
treaty  are  intermarried  white  men  and  ne- 
groes who  were  slaves  to  an  Indian,  and 
their  descendants.  These,  with  those  per- 
sons who  may  have  been  adopted  by  act 
of  council,  and  the  Indians 'by  blocd,  con- 
stitute tbe  entire  citizenship  of  these  Indian 
nations;  and,  therefore,  if  you  eliminate 
from  the  general  provisions  of  the  statute 
the  adopted  citizens  and  noncltlzens,  you 
leave  none  for  that  clause  of  ^e  statute  t» 
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operate  upon  except  the  citizens  by  blood; 
and,  therefore,  by  the  provision  of  the  stat- 
ate,  their  improTements,  and  theirs  alone, 
are  accepted  from  sale  under  the  Judgments 
and  decrees  of  United  States  courts,  except 
in  cases  -whwe  attachments  are  provided 
for.  And  as  Wade  Hampton,  the  defendant 
In  the  original  suit,  was  not  an  Indian  by 
blood,  but  a  noncltlzen,  his  improvements 
were  subject  to  judicial  sale  to  satisfy  any 
proper  Judgment  or  decree  which  might  be 
l^ally  rendered  against  him  in  the  United 
States  courts  of  the  Indian  Territory.  And 
this  Is  in  harmony  with  our  decision  in 
Crowell  v.  Young.  The  court  below,  there- 
fore, had  Jurisdiction  to  decree  the  sale  of 
the  improvements,  and  It  necessarily  fol- 
lows that  It  had  the  power,  by  Its  writ  of 
assistance,  to  put  the  purchaser  at  the  Ju- 
dicial sale  In  possession.  But  it  Is  claimed 
that  the  proceedings  to  subject  these  im- 
provements to  the  satisfaction  of  judgments 
and  decrees  by  sale  can  only  be  had  after  the 
issuance  of  an  execution  and  a  nulla  bona 
return.  And  it  is  true  that  the  statute  does 
80  provide,  but  this  provision  clearly  refers 
only  to  Judgments  at  law,  and  such  de- 
crees in  equity  as  in  this  Jurisdiction  are 
enforced  solely  and  only  through  an  ezecn- 
tlon.  It  can  have  no  relation  to  the  enforce- 
ment of  a  lien  In  equity,  because  equity  In 
the  enforcement  of  a  Uen  does  not  resort 
to  that  writ,  but  proceeds  directly  against 
the  premises  or  property  upon  which  the 
lien  is  fixed,  by  decreeing  a  sale  thereof. 
In  such  cases  the  order  of  sale,  commanding 
the  execution  of  the  decree,  Is  the  marshal's 
writ  It  Is,  In  effect,  a  writ  of  execution, 
and  therefore,  before  the  decree,  no  return 
equivalent  to  nulla  bona  on  an  execution  at 
law  can  be  made  upon  it  And  If  the  prem- 
ises or  property  be  found,  no  such  return 
could  ever  be  made;  and,  therefore,  In  sncb 
case,  If  the  court  must  wait  for  such  return, 
it  must  wait  forever;  and.  If  the  premises 
or  property  cannot  be  found,  it  cannot  en- 
force the  decree,  for  the  want  of  a  subject 
for  it  to  operate  upon,  and  so  in  neither 
event  could  the  decree  be  enforced  at  all. 
And  It  cannot  be  conceived  that  congress 
intended  that  the  Improvements  of  the  class 
of  persons  designated  by  the  statute  should 
be  subject  to  sale  to  satisfy  a  judgment  at 
law  founded  upon  a  mere  contract  or  debt, 
and  the  same  property  be  exempt  from  sale 
under  a  decree  to  enforce  a  Hen  created  by 
contract  of  the  parties  or  by  operation  of 
law. 

The  second  proposition,  and  the  last  for 
consideration,  is,  as  contended  for,  that  the 
appellee  Garvin,  the  purchaser  at  the  sale, 
having  been  enjoined  by  a  decree  of  the 
court  at  Pauls  Valley  from  procuring  a  writ 
of  assistance  to  obtain  possession  of  the 
improvements,  and  that  decree  being  final 
and  not  appealed  from,  the  court  below  erred 
in  ordering  the  issuance  of  the  writ.  It 
the  court  at  Pauls  Valley  bad  Jurisdiction 


of  the  parties  to  and  the  sabject-matter  of 
the  suit,  the  position  is  certainly  well  taken. 
But  did  It  have  Jurisdiction  of  the  subject 
of  the  controversy?  The  Injunction  suit  at 
Pauls  Valley  was  instituted  for  the  pur- 
pose, and  the  decree,  If  valid,  had  the  ef- 
fect, of  staying  the  proceedings  on  the  final 
decree  of  the  court  at  Ardmore.  The  orig- 
inal suit  was  instituted  at  and  the  decree 
was  rendered  In,  a  court  having  Jurisdiction 
of  the  parties  and  the  subject-matter  of 
the  controversy.  It  had  rendered  a  valid 
decree  ordering  the  sale  of  the  premises. 
The  case  had  been  appealed  to  the  hlgber 
courts  and  a£9rmed.  A  mandate  had  gone 
down  to  the  Ardmore  court  in  effect  com- . 
mandlng  It  to  execute  its  decree,  when  the 
defendant  In  that  suit  having  lost  his  case, 
abandoned  the  court  in  which  It  was  pend- 
ing, and  sought  another  within  the  same 
Jurisdiction,  but  presided  over  by  another 
chancellor,  and  there  procured  a  decree  stay- 
ing the  proceedings  on  a  final  decree  in  the 
other  court  Here  we  have  presented  the 
anonmlous  proceedings  of  one  court  of  equity 
attempting  to  stay  the  proceedings  on  tho 
final  decree  of  another.  This  cannot  be 
done.  The  statute  forbids  It  Section  8751, 
Mansf.  Dig.  (section  2S10,  Ind.  T.  Ann.  St 
1809),  provides  that  "an  injunction  to  stay 
proceedings  on  a  Judgment  or  final  order 
of  a  court  shall  not  be  granted  In  an  action 
brought  by  the  party  seeking  the  injunc- 
tion in  any  other  court  than  that  in  which 
the  judgment  or  order  was  rendered  or 
made."  The  court  at  Pauls  Valley  had  no 
jurisdiction  to  try  the  issue,  and  its  decree 
was  a  nullity.  The  fact  that  the  defendant 
to  the  injunction  suit  appeared  and  pleaded 
to  the  complaint  may  have  given  the  court 
Jurisdiction  of  his  person,  but  it  gave  to  It 
no  Jurisdiction  over  the  subject-matter  of 
the  controversy,  nor  power  to  do  a  thing 
forbidden  by  law.  The  decree  of  Injunc- 
tion being  void,  neither  the  defendant  in 
that  suit  nor  tlie  court  at  Ardmore  were 
bound  to  respect  It 

Finding  no  error  In  the  proceedings  be- 
low, its  action  in  all  things  pertaining  to  the 
suit  is  affirmed. 


MEMOBANDUM  DEOISIONS. 


ADAMS  V.  TODD  et  al.  (Oonrt  of  Appeals 
of  Kentucky.  Oft.  16,  1902.)  Appeal  from 
circuit  conrt,  Madison  connty.  "Not  to  be  offi- 
cially reported."  Action  by  C.  H.  Todd  and 
others  Bgainst  Thomas  W.  Adams.  From  a 
judgment  for  plaintiffs,  defendant  appeals.  Af- 
firmed.   Grant  E.  Lilly,  for  appellant. 

O'REAR,  J.  Madison  Todd  recovered  a 
judgment  in  the  Estill  circuit  court  against  ap- 
oellee  C.  H.  Todd  for  sums  aggregating  about 
|700  and  interest    The  judgment  was  also  a 
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decree  for  the  sale  of  certain  land  in  lien  to 
secure  the  judgment  debts.  Lucy  Warford, 
desiriuK  to  purchase  the  land  a^inst  which  the 
abOTe-named  judgment  .  was  rendered,  opened 
nesotiations  with  Madison  Todd,  throagn  ap- 
pellaut  Thomas  W.  Adams.  The  result  was 
an  assignment  to  her  of  the  judgment  debts. 
At  the  commissioner's  sale  thereunder  the  land 
brouRht  only  $400;  Lucy  Warford  being  the 
purchaser.  Some  time  later  she  sold  and  con- 
veyed the  land  to  David  Oglesby.  Later 
Thomas  W.  Adams  secared  a  transfer  from 
Madison  Todd  of  the  unsatisfied'  part  of  the 
judgment  mentioned  (the  cause  being  contin- 
ued on  the  docket  in  the  name  of  Madison 
Todd  as  plaintlff)>  and  caused  an  execution  to 
iasue  apon  it  and  be  levied  on  a  lot  in  Rich- 
mond belonging  to  appellee,  which  be  had  pur- 
chased long  after  the  rendition  of  the  judgment 
mentioned.  Oglesby  claims  to  have  nn  assign- 
niput  of  the  judgment  from  Lucy  Warford. 
This  litigation  involves  the  determination  of 
the  ownership  of  that  judgment.  The  circuit 
court  dismissed  appellant's  suit,  brought  to  en- 
force a  lien  obtained  by  certain  proceedings 
under  the  judgment,  thereby  denying  his  own- 
ership of  it.  From  the  proof  we  do  not  be- 
lieve that  appellant  paid  anything  for  the  trans- 
fer made  to  him.  Madison  Todd  did  not  pro- 
fess to  give  it  to  him.  The  consideration  for 
the  transfer  was  the  direction,  Adams  claims, 
of  Mrs.  Warford,  based  upon  a  valuable  con- 
sideration. We  cannot  6nd  that  either  the 
direction  was  given  or  the  consideration  passed. 
On  the  other  hand,  the  evidence  is  equally  per- 
suasive that  Oglesby  did  not  buy  the  judgment, 
and  thnt  the  assignment,  as  procured  by  him  of 
Mrs.  Warford,  was  under  either  a  misrepre- 
sentation by  him  or  a  misapprehension  by  her 
as  to  the  nature  of  the  paper  she  was  signing. 
We  are  of  opinion  that  the  cironit  court  prop- 
erly dismissed  appellant's  petition.  The  judg- 
ment is  affirmed. 


ILLINOIS  CENT.  H.  CO.  t.  LALOGE, 
(Court  of  Appeals  of  Kentucky.  Oct.  2,  1802.) 
Appeal  from  circuit  court,  Muhlenberg  county. 
"Not  to  be  officially  reported."  Action  by  Jo- 
seph Laloge  against  the  Illinois  Central  Rail- 
road Company  to  recover  damages  for  personal 
injuries.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed.  Jonson  &  Wickliffe  and 
Plrtle  &  Trabue,  for  ai>pellant  R.  Y.  Thomas, 
Jr.,  for  appellee. 

O'RBAR,  J.  This  case  grows  out  of  the 
same  circumstances  as  shown  in  the  case  of 
Railroad  Co.  v.  Laloge  (this  day  decided)  69 
S.  W.  795.  The  facts,  so  far  as  they  affect  the 
relation  of  the  parties  as  carrier  and  passen- 
ger, are  the  same  substantially.  Upon  the  au- 
thority of  that  case,  and  for  the  reasons  there- 
in given,  the  judgment  in  this  case  is  reversed, 
and  cause  remanded  for  proceedings  consistent 
herewith. 


TOLER  et  al.  r.  HYDEN.  (Conrt  of  Ap- 
peals of  Kentucky.  Sept.  26,  1902.)  Appeal 
from  circuit  court,  Lee  county.  "Not  to  be 
officially  repotted.'  Action  by  E.  O.  Hyden 
against  J.  C.  Toler  and  others  to  enforce  a 
judgment  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed.  H.  L.  Wheeler,  for 
appellants.    J.  K.  Roberts,  for  appellee. 

BURNAM.  J.  Henry  Fulks  obtained  a  Judg- 
ment against  J.  C.  Toler  for  $90  and  cost,  on 
which  execution  issued,  whicb  was  returned, 
"No  property  found."  He  subsequently  assign- 
ed the  judgment  to  the  appellee  for  value,  who 
instituted  this  suit  seeking  to  subject  to  his 
demand  a  tract  of  287  acres  of  land  purchased 
by  J.  C.  Toler  from  the  Central  Lumber  Com- 
pany, which  was  deeded  by  his  direction  to  his 
two  sons,  R.  M.  and  J.  W.  Toler,  upon  the 
ground  that  the  conveyance  to  his  sons  was  a 


subterfuge  to  aToU  tiia  pajment  ef  his  liabili- 
ties. The  real  ownership  of  the  land  sonsht  to 
be  subjected  is  the  sole  question  at  issue.  J. 
G.  Toler  and  his  two  sons  all  testify  tbat  in 
making  the  purchase  he  was  the  agent  of  hi* 
sous,  and  that  the  land  was  paid  for  by  them. 
Appellees,  on  the  other  hand,  introduced  quite 
a  number  of  witnesses  who  testify  to  facta 
which  show  that  J.  C.  Toler  is  the  real  owner 
of  the  property.  The  trial  judge  so  held,  and 
subjected  the  property  to  the  payment  of  the 
debt.  After  a  careful  perusal  of  the  testimony, 
we  have  reached  the  conclusion  that  this  Juds- 
ment  should  not  be  disturbed.  Jodgment  af- 
firmed. 


Ex  parte  CONNELL.  (Court  of  Criminal 
Appeals  of  Texas.  June  25, 1002.)  Appeal  from 
district  court,  Bell  county,  John  M.  Pnrman. 
Judge.  John  Conuell,  Jr.,  was  charged  with 
murder,  and  from  an  order  denyins  bail  he  ap- 
peals. Reversed.  J.  B.  McMahon,  Winbonm 
Pearce,  and  Henderson  &  Freeman,  for  appel- 


tppel- 
Jonn, 


lant     John   B.   Dnrrett   and   Robt. 
Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  waa  charged  wttli 
murder  by  indictment.  He  applied  to  the  dis- 
trict judge  for  bail,  and  upon  hearinp;  bail  was 
denied,  from  which  order  denying  him  bail  be 
prosecutes  this  appeal.  We  do  not  think  the 
quantum  of  evidence  is  safflcient  to  deny  appel- 
lant bail  herein,  and  ate  of  the  opinion  that 
bail  should  be  panted.  It  Is  therefore  ordered 
that  the  judgment  herein,  denying  appellant 
bail,  be  reversed,  and  that  bail  herein-  in  the 
sum  of  $10,0(X)  be  granted  appellant,  and,  upon 
his  entering  into  the  same  under  the  terms 
and  conditions  of  the  law,  he  be  enlarged. 


KNOX  y.  STATB.  (Court  of  Oriminal  Ap- 
peals of  Texaa.  June  11,  1902.)  Appeal  from 
district  court,  Tarrant  county;  M.  B.  Smith, 
Judge.  Earl  Knox  was  convicted  of  theft,  and 
he  appeals.  Affirmed.  Robt.  A.  John,  Asst. 
Atty.  Gen.,  for  the  SUte. 

DAVIDSON,  P.  J.  Appellant  was  convicted 
of  the  theft  of  property  over  the  value  of  f 50, 
and  given  five  years  in  the  penitentiar7.  The 
record  is  before  us  without  statament  of  facts 
or  bill  of  exceptions.  Without  the  evidence 
the  questions  raised  in  the  motion  for  new  trial 
cannot  be  reviewed.    The  judgment  ir  affirmed. 


OWENS  ▼.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  June  11,  1902.)  Ai)peal  from 
district  court,  Tarrant  county;  M.  B.  Smith, 
Judge.  Tom  Owens  was  convicted  of  burglary, 
and  he  appeals.  Affirmed.  Robt,  A.  aohB» 
Asst.  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  burglary,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  term  of 
two  years.  There  is  no  statement  of  facts  nor 
bill  of  exceptions  in  the  record.  The  charge 
of  the  court  Is  In  proper  form,  and  the  indict- 
ment Is  good.  The  motion  for  new  trial  doe* 
not  raise  any  qnestion  that  caa  be  reviewed. 
The  judgment  is  affirmed. 


DBWITT  C0t7NTY  t.  WISCHKEMPBB. 
(Court  of  Civil  Appeals  of  Texas.  June  S, 
1902.)  Appeal  from  Dewitt  county  court;  C. 
A.  Sumuor,  Judge.  Action  by  Henry  Wisch- 
kemper  against  Dewitt  county.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Qne*- 
tions  were  certified  to  the  supreme  court,  and 
answered.  67  S.  W.  882.  Reversed.  Geo.  J. 
Schleicher,  for  appellant.  Kleberg,  Grimes  ft 
Baker,  for  appellee. 

GARRETT,  C.  J.  This  action  waa  bmn^ 
in  the  county  court  of  Dewitt  county  by  HeaiT 
Wischkemper,   the  appelleei   agminst  A.   Dls- 
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gosch,  as  road  overseer,  to  enjoin  him  from 
opening  a  road  for  the  use  of  the  public  over 
the  land  of  the  appellee.  The  county  of  De- 
witt  intervened  in  the  suit,  and  pleaded  to  the 
jurisdiction  of  the  county  court  to  grant  the 
injunction  and  that  the  road  in  question  was  a 
public  road.  The  court  overruled  the  plea  to 
the  jurisdiction,  and,  upon  the  issue  of  whether 
the  road  was  public,  found  that  it  was  not  a 
I>ublic  road,  and  rendered  judgment  enjoining 
the  road  overseer  and  county  of  Dewitt  from 
opening  it.  An  appeal  to  this  court  was  duly 
perfected  by  the  county  of  Dewitt,  and  the 
question  of  jurisdiction  was  certified  by  this 
court  to  the  supreme  court.  In  an  opinion  de- 
livered April  24,  1902  (67  S.  W.  882),  the  su- 
preme court  decided  that  the  county  court  did 
not  have  jurisdiction  of  the  suit,  as  no  value 
of  the  subject  thereof  was  alleged.  The  judg- 
ment of  the  court  below  must  therefore  be  re- 
versed, and  judgment  here  rendered  dismissing 
the  suit,  at  the  cost  of  the  appellee.  Reversed 
and  rendered. 


INTERNATIONAL  &  G.  N.  R.  CO.  t. 
SNBlU  (Court  of  Civil  Appeals  of  Texas.  June 
11,  1902.)  Appeal  from'  Hays  county  court, 
Ed.  R.  Kane,  Judge.  Action  by  E.  E.  Snell 
againnt  the  International  &  Great  Northern 
Railroad  Company.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.  Affirmed..  S. 
R.  Fisher,  J.  H.  Talllchet,  and  N.  A.  Stedman, 
for  appellant.    O.  T.  Brown,  for  appellee. 

KEY,  J.  This  is  a  companion  case  to  Rail- 
road Co.  V.  Giesen  (this  day  decided  by  this 
court)  G9  S.  W.  (J53;  and  for  the  reasons 
stated  in  the  opinion  in  that  case  the  judgment 
in  this  Is  afOrmed.    Affirmed. 


MAGEE  et  al.  t.  WILCOX,  County  Judge. 
(Court  of  Civil  Appeals  of  Texas.  June  11, 
1902.)  Appeal  from  district  court,  William- 
son conn^;  R.  L.  Penn,  Judge.  Proceediug 
by  M.  F.  Magee  and  others  against  C.  A.  Wil- 
cox, county  judge,  to  contest  an  election  to  de- 
termine whether  horses,  males,  jacks,  jennets, 
and  cattle  should  be  permitted  to  run  at  large. 
From  a  judgment  for  contestee,  the  contestants 
appeal.  Affirmed.  Nelms  &  Sansom,  for  ap- 
pellants.   Chessher  &  Wilcox,  for  appellee. 

KEY,  J.  This  la  a  contested  election  case. 
The  election  was  to  determine  whether  horses, 
mules,  jacks,  jennets,  and  cattle  should  be 
permitted  to  run  at  large  in  a  certain  subdi- 
vision of  Williamson  county.  At  a  former  day 
of  the  term  what  purported  to  be  a  statement 
of  facts  was  stricken  out,  because  not  approved 
by  the  trial  judge.  This  eliminates  several 
questions  presented  In  appellant's  brief,  and 
leaves  for  decision  but  one  question,  namely, 
the  constitutionality  of  the  statute  under  which 
the  election  was  held;  and  that  question  is  set- 
tled against  appellant  by  the  decision  of  the 
court  of  civil  appeals  of  the  Fifth  district 
(which  was  approved  by  the  supreme  court)  in 
the  case  of  Graves  t.  Radd,  65  S.  W.  63. 
Judgment  affirmed. 


MISSOURI.  K.  &  T.  RT.  CO.  OF  TEXAS 
T.  CARTER  et  al.  (Court  of  Civil  Appeals  of 
Texas.  June  10,  1902.)  Appeal  from  district 
court,  Polk  county;  L.  B.  Bigbtower,  Judge. 
Action  by  W.  T.  Carter  and  others  against  the 
Missouri,  Kansas  &  Texas  Railway  Company 
of  Texas.  E^om  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Questions  certified  to  the 
•npreme  conrt  were  answered.   68  S.  W.  159. 


Judgment  reversed.  T.  S.  Miller,  James  Ha- 
gennnn,  and  Brown,  Lane  &  Garwood,  for  ap- 
pellant. Finley,  Etheridge  &  Knight  and 
Feagin  &  Carter,  for  appellees. 

GII/L,  J.  At  a  former  day  of  this  term  the 
controlling  questions  in  this  case  were  certified 
to  the  supreme  court.  The  opinion  embodying 
the  certificate  and  answers  is  reported  in  U8 
S.  W.  ir>9,  4  Tex.  Ct.  Rep.  927.  The  nature 
of  the  case,  as  well  as  the  facts,  are  fully  set 
out  in  connection  with  the  questions,  and  it  is 
unnecessary  to  set  them  out  in  this  opinion. 
We  stated  in  the  certificate,  and  so  find,  that 
the  diligence  shown  by  appellant  to  discover 
the  contract,  made  one  of  the  grounds  of  the 
motion  for  new  trial,  was  sufficient  to  require 
the  trial  court  to  grant  the  motion,  if  the  con- 
tract was  of  such  a  nature  as  in  any  event  to 
constitute  a  defense  to  the  suit.  The  supreme 
court  has  declared  that  it  was.  So  for  this  rea- 
son alone  the  judgment  must  be  reversed,  and 
the  cause  remanded.  The  other  points  certi- 
fied are  fully  disposed  of  by  the  answers  of  the 
supreme  court.  The  several  assignments  as- 
sailing the  verdict  as  against  the  great  weight 
and  preponderance  of  the  evidence  we  do  not 
notice,  as  they  would  involve  a  discussion  of 
the  testimony,  which,  in  view  of  another  trial, 
we  deem  it  proper  to  refrain  from  doia^.  Such 
of  the  other  assignments  as  are  not  either  di- 
rectly or  indirectly  disposed  of  by  the  answers 
of  the  supreme  court  present  no  harmful  error, 
or,  if  error,  such  as  is  not  likely  to  be  repeated 
upon  another  trial,  so  we  do  not  deem  it  nec- 
essary to  dispose  of  them  in  detail.  The  judg- 
ment !a  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


SCREWMBN'S  BBNEV.  ASS'N  y.  WHIT- 
TREDGB.  (Court  of  Civil  Appeals  of  Texas. 
July  3,  1902.)  Appeal  from  Galveston  county 
court;  -Tohn  W.  Campbell,  Judge.  Action  by 
R.  W.  Whittredge,  guardian,  against  the  Screw- 
meu's  Benevolent  Association.  From  a  judg- 
ment in  favor  of  the  plaintiff,  the  defendant  ap- 
peals. Reversed.  For  opinion  of  supreme  court 
on  certification  of  questions  involved,  see  68  S. 
W.  600.  Wm.  T.  Austin,  for  appellant  Wm. 
B.  Lockhart,  for  appellee. 

GILL,  J.  This  suit  was  brought  by  R.  W. 
Whittredge,  as  guardian  of  the  minor,  Victor 
Albertson,  to  recover  of  the  Screwmen's  Be- 
nevolent Association  the  sum  of  $275  as  a  death 
benefit,  evidenced  by  a  certificate  issued  to  his 
deceased  father,  and  in  which  his  deceased 
mother  was  named  as  beneficiary.  The  sole 
defense  urged  by  the  association  is  that  as  it 
was  not  shown  that  the  mother,  the  named 
beneficiary,  snrrived  the  insnred  member,  and 
as  the  certificate  and  laws  of  the  order  pro- 
*vided  for  payment  to  the  person  named,  and  no 
other,  and  as  no'  other  beneficiary  was  named 
upon  the  death  of  the  first,  the  benefit  lapsed 
to  the  order.  A  trial  before  the  court  without 
a  jury  resulted  in  a  judgment  for  the  guardian 
for  the  sum  sued  for,  from  which  the  associa- 
tion has  appealed.  At  a  former  day  of  this 
term  we  certified  to  the  supreme  court  the  ques- 
tion which  controls  this  appeal,  and  their  an- 
swer is  reported  in  08  S.  W.  500,  4  Tex.  Ct. 
Rep.  1002.  In  connection  with  the  question 
certified,  we  set  out  fully  the  facts,  and  they 
need  not  be  reiterated  here.  We  refer  to  the 
report  of  that  opinion  for  the  facts.  The  an- 
swers of  the  supreme  court  necessitate  a  re- 
versal of  the  judgment  of  the  trial  court;  and, 
as  the  facts  are  undisputed  and  the  defense 
fully  established,  judgment  is  here  rendered  in 
favor  of  appellanC    Reversed  and  rendered. 
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ABANDONMENT. 

Of  easement  in  right  of  way,  see  "Railroads," 

«1. 
Of  graveyard,  gee  "Cemeteries." 
Of  homestead,  see  "Homestead,"  I  4. 
Of  mining   claim,   see   "Mines  and  Minerals," 

Of  wife,  gronnd  of  divorce,  see  "Divorce,"  }  1. 

ABATEMENT  AND  REVIVAL. 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment," S  8. 
Revival  of  judgment,  see  "Judgment,"  8  7. 
Substitution  of  parties,  see  "Parties,"  f  2. 


I    1. 


of  ••- 


DeaiK  of  party  and  revlTal 
it  OS* 

Under  Civ.  Code,  J  500,  depositions  held  not 
subject  to  attack  on  account  of  a  failure  to 
revive  against  the  representatives  of  certain 
defendants  who  had  died  during  the  pendency 
of  an  appeal.— Chestnut  v.  Russell  (Ky.)  065. 


Criminal 
8  2. 


ABETTORS. 

responsibility,   see   "Criminal   Law," 

ABUniNG  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  {  6. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," f  8. 

ACCEPTANCE. 

Of  bill  of  exchange,  see  "Bills  and  Notes,"  f  1. 

ACCESSORIES. 

Criminal  responsibility,  see  "Criminal  Law," 
S2. 

ACCOMMODATION  PAPER. 

See  "Bills  and  Notes." 


Criminal 
12. 


ACCOMPLICES. 

responsibility,   see   "Criminal   Law," 


ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement";  "Novation"; 
"Payment";   "Release." 

ACCOUNT. 

See  "Account,  Action  on." 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  Sg  7-9. 

Accountingby  guardian  of  infant,  see  "Guard- 
ian and  Ward,"  I  2. 

ACCOUNT,  ACTION  ON. 

'  On  trial  of  an  action  on  an  account,  evidence 
that  defendant  relied   on  an   estimate  of  the 


other  party  as  a  proposal  for  a  contract  is  in- 
admissible.— Arnold  v.  Cason  (Mo. 


App.)  34. 


ACCRUAL 


Of  right  of  action,  see  "Limitation  of  Actions," 
I  2. 


ACKNOWLEDGMENT. 


"Lim- 


00  8.W.-71 
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Of  indebtedness  barred  by  limitation,  see 

itation  of  Actions,"  S  3. 
Operation  and  effect  of  admissions  as  evidence, 

see  "Criminal  Law,"  }  7;   "Evidence,"  |  6. 

i    1.    Taking  and  oertlfloato. 

A  certificate  of  aclmowledgment  of  a  deed  by 
a  wife  considered,  and  held  suflScieut,  though 
not  in  the  exact  language  of  the  statute. — Arnall 
V.  Newcom  (Tex.  Civ.  App.)  02. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 

Accrual,  see  "Limitation  of  Actions."  {  2. 

Bar  by  former  adjudication,  see  Judgment," 
83. 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions."  g  2. 

CJonnterclaim,  see  "Set-Off  and  Counterclaim." 

Jurisdiction  of  courts,  see  "Courts." 

Limitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 

Restraining  action  at  law,  see  "Injunction," 
8  2. 

Review  of  proceedings,  see  "Appeal  and  Er- 
ror"; "Certiorari";  "Equity,"  I  3;  "Excep- 
tions, Bill  of";  "Justices  of  the  Peace,"  8  3; 
"New  Trial." 

Set-off,  nee  "Set-Off  and  Counterclaim." 

Actions  between  parties  tn  particular  relation*. 
See  "Mafter  and  Servant,"  88  2,  8;    "Partner- 
ship," 8  3. 
Co-tenants,  see  "Partition,"  8  2. 
Pledgor  and  pledgee,  see  "Pledges." 

ilction*  by  or  against  partlcuUir  classes  cf 
parties. 

See  "Carriers,"  88   1-5;    "Executors  and 
ministrators,"  8  6;  "Husband  and  Wife," 
"Indians";   "Principal  and  Agent,"  8  2; 
ceivers,"  8  1. 

Foreign  corporations,  see  "Corporations,"  8  5. 

Levee  district  boards,  see  "Levees." 

Stockholders,  see  "Corporations,"  g  2. 

Telegraph  companies,  see  "Telegraphs  and  Tele- 
phones." 8  2. 

Actions  reUtttng  to  particular  species  (if  property 
or  estates. 

Community  property,  see  "Husband  and  Wife," 
8  4. 

Particular  causes  or  growids  of  acKUm. 

See  "Bills  and  Notes,"  §  6 ;  "Death,"  8  2 ;  "Forci- 
ble Entry  and  Detainer,"  8  1 ;  "Fraud,"  8  2 ; 
"InsHiance,"  Sg  10, 11;  "Libel  and  Slander,"  8 
2 ;  "Money  Received' j  "Negligence,"  8  2 ; 
"Nuisance,"  88  1,  2 ;  "Trespass"  ;  "Trover  and 
Conversion,"  g  1;    "Work  and  Labor." 

Breach  of  contract,  see  "Contracts,"  f  5; 
"Sales,"  81  6,  7;  "Vendor  and  Purchaaw,'' 
8  5. 
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Breach  of  warranty,  see  "Sales,"  {  7. 

Determination  of  rights  to  mining  claim,  see 
"Mines  and  Minerals,"  {  1. 

Discharge  from  employment,  see  "Master  and 
Servant,"  |  1. 

Enforcement  of  assessment  for  drain,  see 
"Drains,"  (  2. 

Failure  to  deliver,  delay  in  delivery,  etc.,  of  tele- 
grams, see  "Telegraphs  and  Telephones,"  i  2. 

Interference  with  employment,  see  "Master  au3 
Servant,"  §  12. 

On  replevin  bonds,  see  "Replevin,"  {  2. 

Personal  injuries,  see  "Carriers."  J  4;  "High- 
ways," §  2;  "Master  and  Servant,"  {  8; 
"Railroads,"  §S  6-9;  "Turnpikes  and  Toll 
Roads,"  §  1. 

Pollution  of  water  course,  see  "Waters  and 
Water  Courses,"  |   1. 

Price  of  goods,  see  "Sales,"  f  6. 

Recovery  of  Indian  lands,  see  "Indians." 

Recovery  of  payment,  see  "Payment,"  §  4. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  {  5. 

Rent,  see  "Landlord  and  Tenant,"  {  4. 

Services,  see  "Master  and  Servant,"  $  2;  "Work 
and  I,aI>or." 

Wages,  see  "Master  and  Servant,"  i  2. 

ParticiUar  forms  of  actum. 
See  "Accnnnt,  Action  on";   "Assumpsit,  Action 
of";    "Kjectment";    "Replevin";    "Trespass," 
i  1;    "Trespass  to  Try  Title";    "Trover  and 
Conversion." 

PartUsuiar  forma  of  special  relitf. 

See  "Divorce";  "Injunction";  "Interpleader"; 
"Partition,"  5  2;   "Specific  Performance." 

Alimony,  see  "Divorce,"  I  3. 

Cancellation  of  written  instrument,  see  "Can- 
cellation of  Instruments." 

Enforcement  or  foreclosure  of  Hen,  see  "Me- 
chanics' Liens,"  (  S. 

Establishment  and  enforcement  of  right  of  ex- 
emption, see  "Exemptions,"  |  1. 

Establishment  and  enforcement  of  right  Of 
homestead,  see  "Homestead,"  i  5. 

Establishment  of  boundaries,  see  "Boundaries," 
§  2. 

Foreclosure  of  mortgage,  see  "Mortgagee,"  (  6. 

Reformation  of  written  instrument,  see  "Ref- 
ormation of  Instruments." 

Rescission  of  contract,  see  "Contracts,"  {  8. 

Rescission  of  contract  of  sale  of  land,  see  "Ven- 
dor and  Purchaser,"  }  1. 

Setting  aside  fraudulent  conveyauce,  see 
"Fraudulent  Conveyances,"  {  3. 

Setting  aside  tax  sale,  see  "Taxation,"  {  2. 

Trial  of  tax  title,  see  "Taxation,"  {  8. 

Particular  proceedings  in  actUms. 

See  "Appearance";  "Continuance";  "Oosts"; 
"Damages":  "Depositions";  "Dismissal  and 
Nonsuit*':  "Evidence";  "Execution";  "Judg- 
ment"; ''Judicial  Sales";  "Jury":  "Limita- 
tion of  Actions";  "Parties";  '"Pleading"; 
"Process";  "Reference";  "Trial";  "Venue." 

Notice  of  action,  see  "Process,"  {  1. 

Revival  of  judgment,  see  "Judgment,"  (  7. 

Verdict,  see  "Trial,"  $  14. 

Particular  remedies  in  or  incident  to  actions. 

See  "Attachment";  "Deposits  in  Court";  "Gar- 
nishment"; "Injunction";  "Receivers";  "Ten- 
der." 

Stay  of  proceedings,  see  "Appeal  and  Error," 
{  9. 

Proceedings  in  exercise  of  speeldl  jurisdtcHons. 

Courts  of  limited  jurisdiction  in  general,  see 
"Courts,"  §  3. 

Criminal  prosecutions,  see  "Criminal  Law." 

Suits  in  equity,  see  "Equity." 

Suits  in  justices'  courts,  see  "Justices  of  the 
Peace,"  §  2. 

I   1.    Nature  aad  fonn. 

Where,  after  a  temporary  injunction  to  re- 
strain trespass  on  land  in  another  county  was 


dissolved,'  plaintiff  filed  mn  amended  petitiou, 
praying  only  for  rent  and  restitution  of  sncb 
land,  a  plea  to  the  jurisdiction,  because  snch  an 
action  could  be  maintained  only  in  the  county 
where  the  land  was  situated,  should  be  sustain- 
ed.—Fant  V.  Kenedy  Pasture  Co.  (Tex.  Civ. 
App.)  420. 

{  2.    Joinder,     spllttiaK,     eonaoUdstlea, 
and  seTerance. 

Suit  by  widow  to  declare  certain  assets 
community  estate,  etc.,  held  not  to  involve 
misjoinder  of  cause  of  action. — Milam  t.  Hill 
(Tex.  Civ.  App.)  447. 

ACTION  ON  THE  CASE. 

See  "Trespass,"  {  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries";   "Fences." 

ADJUDICATION. 

Of  courts  in  general,  see  "Conrts,"  i  2. 
Operation  and  effect  of  former  adjudication,  we 
"Judgment,"  $|  3,  4. 

ADJUSTMENT. 

Of  loBS  within  Insurance  policy,  aee  "Insur- 
ance," f  8. 

ADMINISTRATION. 

Of  community  property,  aee  "Hosband  and 
Wife,"  14.       "    '^   ' 

Of  estate  of  decedent,  aee  "Bxecotore  end  Ad- 
ministrators." 

Of  estate  of  ward,  see  "Ouardian  and  Ward," 
t  L 

Of  trust  property,  see  "Trusts,"  |  S. 

ADMISSIONS. 

As  evidence,  see  "Evidence,"  |  6. 
As  evidence  In  criminal  prosecutions,  aee  "Orim- 
inal  Law,"  (  7. 


ADULTERY. 


See  "Bigamy.' 


ADVANCEMENTS. 

See  "Descent  and  Distribution,"  {  2. 

ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 
Eiffect  of,  on  action  for  partition,  see  Tortl* 
tion,"  (  2. 

(   1.    Nature  and  reqnlsltea. 

Where  the  evidence  warrants  the  condnsion 
that  defendant  had  been  in  possession  of  the 
land  in  controversy  for  more  than  15  years  be- 
fore action,  his  plea  of  limitation  should  have 
been  sustained. — Helton  v.  Central  Trust  & 
Safe  Deposit  Co.  (Ky.)  720. 

Adverse  possession  for  15  years  under  a  parol 
contract  for  the  sale  of  land  is  sufficient  to  give 
title.— Howton  v.  Gilpin  (Ky.)  766. 

The  claim  of  a  city  to  an  abandoned  grave- 
yard by  adverse  possession  held  bad  for  waot 
of  an  intent  to  nold  adversely.— Kansas  City 
V,  Scarritt  (Mo.  Sup.)  283. 

A  city  holding  land  as  trustee  for  the  use 
of  the  public  as  a  cemetery  cannot  at  tiie  same 
time  hold  it  adversely  and  for  its  own  bene- 
fit.—Kansas  City  T.  Scarritt,(Mo.  Sop.)  283. 
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Title  by  adverse  poBsession  is  not  given  by 
the  occupation  of  land  for  eight  years,  after 
whicli  the  occupant  removes  therefrom,  and  only 
manages  the  land  for  his  mother,  who  owns  a 
life  estate  therein,  during  the  remainder  of  the 
statutory  period. — Anderson  v.  Carter  (Tex.  Civ. 
App.)  78. 

Adverse  possession  under  a  void  headright 
grant  te  not  sufficient  to  give  title  under  the 
three-year  statute  of  limitations.— Sheppard  v. 
Avery  (Tex.  Civ.  App.)  82. 

Where  the  nnimproved  part  of  a  tract  of  land 
is  severed  by  sale  from  the  improved  part,  lim- 
itations, based  on  occupancy  of  the  inoproved 
part,  ceases  to  run. — Kirkpatrick  v.  Tarltou 
(Tex.  Civ.  App.)  179. 

Parties  holding  land  under  a  deed  reserving 
a  vendor's  lien  cannot  plead  as  limitations 
against  those  deriving  title  from  a  decree  fore- 
closing the  lien  the  time  the  land  was  held 
ander  such  deed  prior  to  the  foreclosure. — Hen- 
ry v.  McXew  (Tex.  Civ.  App.)  213. 

Where  a  person  went  into  possession  nnder 
a  contract  to  purchase,  and  delivered  posses- 
sion to  defendant,  who  claims  adversely  to  the 
owner,  the  time  such  person  was  so  in  posses- 
sion cannot  be  included  in  the  10-year  limita- 
tions.— Thompson  v.   Button   (Tex.  Civ.  App.) 

The  period  of  adverse  possession  of  school 
lands  between  the  application  to  purchase  and 
the  issue  of  the  patent  may  be  included  in  the 
lO-year  limitations  prescribed  by  statute.^ 
Thompson  v.  Dutton  (Tex.  Civ.  App.)  641. 

S   2>    Plesdlnc   eTldenoe,   trial,  aiul  re- 
view. 

Evidence,  in  ejectment,  that  defendant,  in 
making  improvements,  acted  on  the  advice  of 
others,  held  inadmissible. — Reagan  v.  Hodges 
(Ark.)  .'iSl. 

Where  there  is  evidence  that  the  defendant  in 
trespass  to  try  title  acquired  possession  through 
predecessors  whose  possession,  with  defend- 
ant's, amounts  to  more  than  10  years,  the  ques- 
tion of  limitations  should  be  submitted  to  the 
jury. — Thompson  v.  Dutton  (Tex.  Civ.  App.) 
041. 

Where,  in  trespass  to  try  title,  defendant 
showed  a  deed  to  himself  of  a  part  thereof  and 
possession  in  predecessors  in  title  for  more  than 
10  years,  but  did  not  Identify  the  land,  judg- 
ment held  properly  given  for  plaintiff  for  the 
whole  tract.— Thompson  v.  Dutton  (Tex.  Oiv. 
.\pp.)  996. 

ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  (  1. 

AFFIDAVITS. 

See  "I>eposltfon8." 

Of   jurors    on   application    for    new   trial,    see 

"Criminal  Law,"  §  15. 
Of  jurors  to  impeach  verdict,  see  "Trial,"  (  14. 

AGENCY. 

See  "Principal  and  Agent." 

AGREEMENT. 

See  "Contracts." 

Not  to  prosecute,  see  "Criminal  Law,"  {  1. 

To  indorse  notes,  see  "Bills  and  Notes,"  {  3. 

AGRICULTURE. 

A  state  fair  corporation  advertising  a  certain 
exhibit  as  one  of  the  attractions  to  the  fair. 
held  liable  for  injuries  caused  by  the  falling  of 


seats  negligently  constrncted  by  the  exhibitor.— 
Texas  State  Fair  t.  Marti  (Tex.  Civ.  App.)  432. 

AIDERS  AND  ABETTORS. 

Criminal   responaibUitr,    Bee    "Chiminal    Law," 

ALIENATION. 

Of  Indian  lands,  see  "Indians." 
Suspension  of  power  of  alienatioa  of  property, 
see  "Perpetuities." 

ALIENS. 

See  "Indians." 

ALIMONY. 

See  "Divorce,"  8  8. 

ALLOWANCE. 

Of  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  §  8. 

To  surviving  wife,  husband,  or  children  of 
decedent,  see  "Executors  and  Administra- 
tors," {  3. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

AMENDMENT. 

Of  judgment,  see  "Judgment,"  |  2. 
Of  pleading,  see  "Pleading,"  $  5. 
Of  statute,  see  "Statutes,"  {  3. 
On   appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {  19. 

AMOUNT  IN  CONTROVERSY. 

Jarisdictional  amount,  see  "Courts,"  {  6. 

ANCIENT  DOCUMENTS. 

As  evidence,  see  "Evidence,"  {  9. 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  t  2. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," S  9. 

In  action  for  injuries  by  a  dog,  plaintiff  held 
(entitled  to  recover  punitive  damages. — Dillehav 
V.  Hickey  (Ky.)  1005. 

In  an  action  for  damages  for  killing  a  dog  as 
he  was  escaping  from  defendant's  house  in  the 
night  just  after  destroying  a  crock  of  milk,  it 
was  error  to  refuse  defendant's  offer  to  show 
previous  similar  destruction  of  milk  on  other 
nights.— Fisher  t.  Badger  (Mo.  App.)  26. 

An  owner  of  a  house,  who,  after  secnring  the 
screen  door  of  his  kitchen,  is  awakened  during 
the  night,  and  finds  that  a  dog  has  broken  in 
and  stolen  milk,  would  be  justified  in  thereupon 
killing  the  dog.— Fisher  v.  Badger  (Mo. 
App.)  26. 

Information  for  driving  cattle  into  territory 
prohibited  by  law  held  to  state  no  offense. — 
Wallace  v.  State  (Tex.  Cr.  App.)  506. 


APPEAL  AND  ERROR. 

See  "Certiorari";   "Exceptions,  Bill  of; 
Trial." 


"New 


Appellate  jurisdiction  of  particular  courts,  see 

"Courts,"'  I  5.  r^  I 

Costs,  see  "Costs,"  «  l-ogtized  by  CjOOgle 
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Review  in  particular  civil  actionem 
See   "Divorce,"    §   2;    "Specific  Performance," 

S  1;    "TreBpass  to  Try  Title,"  {  2. 
Claims  against  an  estate,  see  "Executors  and 

Administrators,"  |  4. 

Bevieio  in  special  proeeedings. 
Acconnting  by   executor  or  administrator,   see 

"Executors  and  Administrators,"  8  9. 
Accounting    by   guardian,    see   "Guardian   and 

Ward,"  8  2. 
Election  contest,  see  "Elections,"  $  5. 

Review  of  crimiTial  proeectitione. 
See  "Criminal  Law,"  8  1«;    "Homicide,"  S  8; 
"Perjury,"  8  2. 

8   !•    Decisions  reviawsble. 

An  order  held  not  a  final  one,  so  as  to  be  ap- 
pealable.— McKinney  t.  Thomson  (Ky.)  707. 

An  order  on  motion  to  .set  aside  an  invol- 
untary nonsuit  is  appealable. — Veatch  v.  Nor- 
man (Mo.  App.)  472. 

Where  a  court  entry  adjudges  that  the  de- 
fendant be  discharged  hence  without  day,  it  is 
a  final  judgment.— Powell  v.  Canaday  (Mo. 
App.)  686. 

Under  Rev.  St.  1899,  8  806,  an  appeal  lies 
from  an  interlocutory  order  digsolring  an  in- 
junction.— Powell  V.  Canaday  (Mo.  App.)  686. 

Judgment  held  not  final,  so  as  to  support  an 
appeal.— Hely  t.  Lee  (Tenn.)  273. 

A  decision  of  the  court  of  civil  appeals  which 
overrules  a  decision  of  the  old  court  of  appeals 
does  not  give  the  supreme  court  jurisdiction  of 
the  case,  within  Rev.  St.  art.  941,  prescribing 
what  causes  may  be  carried  to  the  supreme 
court.— Gossett  v.  Citizens'  Ry.  Co.  (Tex.  Sup.) 
976. 

The  decision  of  a  court, of  civil  appeals  as 
to  the  correctness  of  au  instruction  in  an  action 
against  a  city  and  street  railroad  company  for 
a  death  held  not  to  be  in  such  conflict  with 
decisions  of  the  supreme  court  and  courts  of 
civil  appeals  as  to  give  the  supreme  court  ju- 
riFdiction  to  review  the  case. — Gossett  v.  Citi- 
zens' Ry.  Co.  (Tex.  Sup.)  976. 

8  2>    XUcht  of  review. 

Widow's  acceptance  of  judgment  setting  aside 
her  conveyance  held  not  to  preclude  her  appeal 
from  balance  of  judgment  dismissing  her  suit 
for  want  of  jurisdiction,  to  which  the  relief 
granted  was  but  ancillary.— Milam  t.  Hill 
(Tex.  Civ.  App.)  447. 

8   3.     PreBOBtation    and    reserration    in 
loirer  oonrt  of  Kronnds  of  rvritiw. 

No  constitutional  question  is  available  on  ap- 
peal unless  raised  in  the  trial  court..— Cauble  v. 
Craig  (Mo.  App.)  49. 

An  objection  to  a  judgment  on  the  ground 
that  a  statute  is  unconstitutional  cannot  be 
raised  for  the  first  time  on  appeal. — Keller  v. 
tiome  Life  Ins.  Co.  (Mo.  App.)  612. 

8  4.    ^—  laanes  and  aneetiona  in  loirer 
oonrt. 

Though  the  return  iof  the  sheriff  on  an  attach- 
ment was  informal,  yet,  as  it  was  tacitly  treat- 
ed as  good  in  the  circuit  court,  its  sufficiency 
cannot  be  questioned  on  appeal. — Ware  v.  Ix>ng 
(Ky.)  797. 

Whether  an  injunction  is  an  appropriate  rem- 
edy to  maintain  the  integrity  of  real  estate 
pending  litigation  concerniug  the  title  cannot 
lie  first  raised  on  appeal.— Powell  v.  Canaday 
(Mo.  App.)  686. 

Only  such  errors  as  were  decided  in  the  trial 
court  against  the  appealing  party  are  subject 
to  review. — Powell  v.  Canaday  (Mo.  App.)  686. 

No  matter  of  exception  can  be  urged  on  ap- 
peal, unless  expressly  raised  below.— Steele  v. 
Johnson  (Mo.  App.)  1065. 


Where,  in  an  action  to  enjoin  the  carrying 
out  of  a  local  option  election,  the  questiou 
that  the  election  was  not  held  at  the  designated 
place  cannot  be  first  raised  on  appeal. — Roper 
T.  Scnrlock  (Tex.  Qv.  App.)  456. 

8  &•     —  Objections    and    motiona,    and 
xnllncs  iliereon. 

An  objection  to  evidence,  "that  the  offer  was 
too  general,"  raises  no  question  for  review. — 
Kansas  City  v.  Scarritt  (Mo.  Sup.)  283. 

Evidence  not  objected  to  will  not  be  review- 
ed.—Kansas  City  V.  Scarritt  (Mo.  Sup.)  283. 

Going  to  trial  upon  the  issue  of  the  signing 
of  a  bond  by  a  principal  held  to  preclude  an 
objection  on  appeal  that  the  answer  of  the 
obligor  denying  such  signature  was  not  verified. 
— North  St.  Louis  Building  &  Loan  Ass'n  v. 
Obert  (Mo.  Sup.)  1044. 

Where  the  objection  to  the  admission  of  evi- 
dence taken  in  a  former  action  was  general,  the 
ruling  admitting  it  could  not  be  reviewed  on  ap- 
peal.— Rutledge  v.  Tarr  (Mo.  App.)  22. 

In  order  that  the  court  may  review  the  trial 
court's  action  as  to  improper  argument,  it  is  not 
necessary  that  appellant  should  have  requested 
a  charge  to  the  jury  to  disregard  the  argument. 
—Western  Union  Tel.  Co.  v.  Perry  (Tex.  Sup.) 
131. 

In  an  action  against  a  railway  company  for 
damages  to  cattle  shipped  over  its  road,  where 
the  company  made  default  and  did  not  object 
to  the  evidence  as  to  damages,  it  could  not  ob- 
ject on  appeal  that  the  proper  measure  of  dam- 
ages was  not  consiidered.— Texas  &  P.  Ry.  Co. 
V.  McCarty  (Tex.  Qv.  App.)  229. 

Pleadings  and  evidence  in  a  suit  on  a  build- 
ing contractor's  bond  held  not  to  be  construed 
as  variant,  when  that  question  was  first  rais- 
ed on  appeal. — Brown  Iron  Co.  v.  Templeman 
(Tex.  Civ.  App.)  249. 

A  carrier,  not  having  objected  to  an  instruc- 
tion requiring  it  to  exercise  the  highest  degree 
of  care  to  protect  its  passengers  from  insult 
from  fellow  passengers,  held  not  entitled  to  ob- 
ject to  a  request  which  imposed  only  the  exer- 
cise of  ordinary  care. — St.  Louis  S.  W.  Ry.  Co. 
of  Texas  v.  Duck  (Tex.  Civ.  App.)  1027. 

8   6.    ^—  EseeptionB. 

Under  Mangf.  Dig.  8  5157  (Ind.  T.  Ann.  St 
1899,  8  3362),  error  in  giving  instructions  will 
not  be  considered,  when  no  exception  is  re- 
served.— Hancock  v.  Shockman  (Ind.  T.)  826. 

The  question  of  the  correctness  of  the  ruling 
in  making  one  a  party  is  saved  by  exception  to 
overruling  a  motion  to  strike  out  his  interplea. 
-Thompson  v.  Morgan  (Ind.  T.)  920. 

An  assignment  of  error  complaining  of  the 
court's  refusal  to  allow  appellant  to  open  and 
close  the  argument  cannot  be  considered,  where 
no  exception  was  taken  to  such  refusal.— Craggs 
V.  Bohart  (Ind.  T.)  93L 

Where  the  record  does  not  show  that  objec- 
tion to  the  appointment  of  a  trustee  was  taken 
at  the  time,  or  exception  saved  by  a  term  bill, 
it  could  not  be  saved  in  the  fiual  bill,  signed 
at  a  subsequent  term. — United  States  Casualty 
Co.  V.  Kacer  (Mo.  Sup.)  370. 

Judgment  on  motion  to  retax  costs  cannot  b« 
reviewed,  objections  not  having  been  made  to 
rulings  on  requests  for  declarations  of  law  or 
exception  saved  to  judgment. — Holliday-Kloti 
J. and  &  Lumber  Co.  v.  T.  J.  Moes  Tie  Co. 
(Mo.  App.)  «71. 

The  conclusions  of  law  of  the  trial  court  are 
open  for  review  without  any  exceptions.— ^Steele 
V.  Johnson  (Mo.  App.)  1065. 

Where  no  exception  is  taken  to  any  special 
finding,  the  sufficiency  of  the  evidence  to  snp- 
imrt  it  cannot  !«  questioned. — Steele  ▼.  Johnson 
(Mo.  App.)  1065.  ,      I     r»r»0 


INDEX. 


1125 


A  failure  to  properly  indorse  a  petition  held 
not  reyersible  error,  where  the  objection  to  it 
on  the  subject  of  indorsement  wag  merely  gen- 
eral.—Willoughby  V.  Long  (Tex.  Civ.  App.) 
G46. 

8   7.   —  Motloas  for  new  trlaL 

Error  in  overruling  demurrer  to  a  pleading 
appears  from  the  record  proper,  and  so  may  be 
reviewed  without  motion  for  new  trial  and  bill 
of  exceptions.  —  Brought  v.  Cherokee  Nation 
(Ind.  T.)  837. 

Specifications  of  error  relating  to  matters 
which  do  not  appear  in  the  record  proper,  and 
which  were  not  referred  to  in  the  motion  for 
new  trial,  cannot  be  considered. — Hughes  Bros. 
Mfg.  Co.  V.  Reagan  (Ind.  T.)  940. 

Error  in  giving  instructions  is  not  available- 
where  not  assigned  in  the  motion  for  a  new 
trial.— RoUa  State  Bank  v.  Pezoldt  (Mo. 
App.)  51. 

Under  Rev.  St.  arts.  1292,  1333,  1379,  no 
motion  for  a  new  trial  is  necessary  to  enable 
the  court,  on  appeal  from  a  judgment  for  plain- 
tiff after  trial  to  the  court,  to  reverse  the  judg- 
ment on  a  review  of  the  facts,  and  render  judg- 
ment for  defendant. — Greer  v.  Featherston  (Tex. 
Sup.)  60. 


t  8. 


for 


Reqnlaitea     sad     prooeedinKB 
tramafer  of  oanae. 

An  order  of  the  circuit  court  granting  a  cross- 
appeal  will  be  disregarded,  as  that  court  has  no 
power  to  grant  a  cross-appeal. — Hancock  v, 
Hancock's  Adm'r  (Ky.)  75<. 

{  9.     Snperaedeaa  or  atsy  of  proooodlnc*. 

A  supersedeas,  issued  after  appellee  bad  ob- 
tained possession  of  property  awarded  to  her  by 
the  judgment  appealed  from,  does  not  entitle 
iippellnnt  to  have  the  possession  restored  to  him. 
— Thompson  v.  Thompson  (Ky.)  714. 

Plaintifb  need  not  pay  into  court  the  pur- 
chase money  within  the  20  days  provided  by 
the  judgment  for  specific  performance,  defend- 
ants having  appealed  within  that  time.— South- 
em  Oil  Co.  v.  Scales  (Tex.  Civ.  App.)  1033. 

I  lO.   Record  and  prooeediiiBa  not  la  rec- 

ord« 
In  the  absence  of  any  showing  to  the  con- 
trary, other  than  the  clerk's  file  mark,  a  find- 
ing of  the  court  that  garnishment  interroga- 
tories were  filed  on  the  day  on  which  the  writ 
was  issued,  as  required  by  Sand.  &  H.  Dig.  | 
3510,  lifld  presumed  to  have  been  supported. 
—Central  Coal  &  Coke  Go.  v.  Texas  Produce 
Co.  (Ark.)  258. 

An  assignment  that  the  court  erred  in  over- 
ruling a  motion  to  quash  a  writ  of  garnish- 
ment cannot  be  considered,  where  the  record 
on  appeal  does  not  disclose  a  ruling  of  the  court 
on  the  motion.— Craggs  v.  Bohart  (Ind.  T.)  931. 

Recitals  of  fact  in  an  overruled  motion  are 
disregarded  on  appeal,  where  the  record  is  si- 
lent as  to  the  proof  thereof. — Roberts  v.  Cen- 
tral Lead  Co.  (Mo.  App.)  030. 

{11.  ^—  Heoeaalty  of  bill  of  ozooptioas, 
ease,  or  atatemeat  of  facta. 

Where  the  only  errors  complained  of  are  as 
to  the  instructions,  and  the  motion  for  new  trial 
is  not  made  a  part  of  the  record  by  a  bill  of 
exceptions,  the  appeal  will  be  dismissed. — Le- 
force  V.  Andrews  (Ind.  T.)  812. 

Where  the  bill  of  exceptions  failed  to  show 
the  aflidavit  for  continuance,  written  contract, 
or  motion  for  new  trial,  errors  assigned  in  the 
rulings  thereon  cannot  be  considered. — ^Bryson 
V.  Wallace  (Ind.  T.)  814. 

Alleged  error  in  not  admitting  in  evidence  the 
record  of  a  certain  proceeding,  without  incor- 
porating the  record  in  the  bill  of  exceptions, 
cannot  be  considered.— Hancock  t.  Shoclcman 
(Ind.  T.)  826. 


Affidavits  embodied  in  the  record,  but  not 
embraced  in  the  bill  of  exceptions,  will  be 
stricken  on  motion.— Fidelity  &  Casualty  Co.  v. 
Brown  (Ind.  T.)  916. 

t  12.  —  Qnestioas    presoatcd    for    re- 
view. 

On  appeal  by  defendant  in  replevin,  in  which 
the  record  did  not  contain  all  the  evidence,  held, 
that  no  error  could  be  based  on  failure  to  prove 
title  by  certain  evidence. — ^Hancock  v.  Shock- 
man  (Ind.   T.)  826. 

Where  instructions  are  not  all  in  the  bill  of 
exceptions,  it  will  be  presumed  that  the  jury 
were  properly  instructed.— Hancock  v.  Shock- 
man  (Ind.  T.)  826. 

Where  a  bill  of  exceptions  only  purports  to 
contain  the  "subxtnnce  of  the  testimony  of  a 
part  of  the  witnesses,"  an  objection  that  there 
was  not  suiBcient  evidence  to  support  the  ver- 
dict is  of  no  effect.— Hancock  v.  Shockman 
(Ind.  T.)  826. 

Where,  on  appeal,  the  record  fails  to  disclose 
the  evidence  or  stipulation  on  which  the  judg- 
ment is  founded,  it  will  be  affirmed.- Richard- 
son V.   Pennington  (Ind.  T.)  838. 

An  assignment  of  error  in  overruling  appel- 
lant's motion  for  a  new  trial  is  without  merit, 
where  no  motion  for  a  new  trial  is  made  a 
part  of  the  record  by  bill  of  exceptions. — Craggs 
V.  Bohart  (Ind.  T.)  931. 

Where  the  record  on  appeal  does  not  purport 
to  contain  all  the  instructions,  and  no  motion 
for  a  new  trial  is  made  a  part  of  the  record 
by  bill  of  exceptions,  assignments  of  error  com- 
plaining of  the  giving  and  refusal  of  instmc- 
tiona  cannot  be  considered. — Craggs  v.  Bohart 
(Ind.  T.)  931. 

A  statement  in  the  record  on  appeal  that  it 
contains  all  the  "testimony"  ts  not  equivalent 
to_  a  statement  that  all  the  "evidence  is  con- 
tained, and  does  not  justify  the  consideration  of 
assignments  of  error  relating  to  the  exclusion 
of  evidence.— Craggs  v.  Bohart  (Ind.  T.)  931. 

Assignments  of  error  relating  to  the  exclu- 
sion of  evidence  cannot  be  considered  on  ap- 
peal, unless  the  record  affirmatively  shows  that 
all  the  evidence  is  incorporated  therein.— Craggs 
V.  Bohart  (Ind.  T.)  931. 

Where  a  petition  contained  a  count  at  law 
and  one  in  equity,  and  the  case  was  tried  wholly 
on  the  latter,  the  record  on  appeal  containing 
no  evidence  or  assignment  of  errors  as  to  the 
law  count,  a  general  judgment  for  defendants 
cannot  be  disturbed  because  of  that  count. — 
Overshiner  v.  Britton  (Mo.  Sup.)  17. 

Where  only  a  part  of  the  evidence  is  set  out 
in  the  abstract,  the  overruling  by  the  trial  court 
of  a  demnrrer  to  the  evidence  cannot  be  ques- 
tioned on  appeal. — Rutledge  v.  Tarr  (Mo. 
App.)  22. 

The  court  having  overruled  defendant's  mo- 
tion to  dismiss  for  want  of  jurisdiction  over 
him  personally,  he.  having  thereafter  answered 
to  the  merits,  must  show  by  the  record  such 
want  of  jurisdiction. — Meyer  v.  Phenix  Ins.  Co. 
(Mo.  App.)  639. 

Where  the  statement  of  facts  has  been  strick- 
en out,  the  charge  based  on  evidence  cannot  be 
held  erroneous.- Green  v.  Tate  (Tex.  Civ.  App.) 
486. 

Krror  in  excluding  a  receipt,  the  contents  of 
which  is  not  set  out  in  the  bill  of  exceptions, 
will  not  be  considered.— Blackwell  v.  Mayfield 
(Tex.  Civ.  App.)  6&9. 

}  13.   Aaalgnmeat  of  errors. 

Assignment  of  error  that  the  verdict  is  con- 
trary to  the  law  and  evidence  does  not  raise 
the  point  that  there  is  no  evidence  to  support 
the  verdict.  —  Record  v.  Chickasaw  Cooperage 
Co.  ffenn.)  334.  ^^  . 
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Certain  assignments  of  error  hfld  too  general 
to  be  considered.— Henry  t.  McNew  (Tex.  CiT. 
App.)  213. 

Where  neither  the  assignment  of  error  nor 
the  proposition  thereunder  point  out  in  what 
respect  the  evidence  is  deficient,  an  assignment 
that  the  court  erred  in  refusing  a  new  trial  for 
insufficiency  of  evidence  held  sufficient. — King  v. 
Henderson   (Tex.  Civ.  App.)  487. 

Assignments  of  error  complaining  of  a  re- 
fusal to  give  special  instructions,  merely  re- 
ferred to,  but  not  set  out,  and  not  followed  by 
a  statement  giving  the  instructions  in  full,  will 
not  be  considered  on  appeal.— Gulf,  O.  &  8.  F. 
Ry.  Co.  V.  Cornell  (Tex.  Civ.  App.)  980. 

Where,  on  appeal,  a  case  is  advanced  and 
set  down  for  hearing  in  accordance  with  ap- 

E elite's  motion,  suggesting  an  appeal  for  de- 
ly,  errors  will  be  revised,  though  not  assigued. 
—Continental  Fire  Ass'n  of  Ft.  Worth  v.  Bear- 
den  (Tex.-  Civ.  App.)  982. 

114.   Brief*. 

Where  appellant  failed  to  comply  with  (3ourt 
of  Appeals  of  Indian  Territory  Rule  10,  pars. 
2,  8,  and  with  rule  3,  as  to  specification  of 
errors,  held,  that  the  indgment  would  be  af- 
firmed.- MoAlcster  Coal  &  Min.  Co.  v.  Patter- 
son (Ind.  T.)  840. 

When  assignments  of  error  refer  to  different 
subjects,  but  are  not  briefed  separately,  and 
no  propositions  of  law  or  fact  are  made  there- 
under, they  will  not  be  considered.— Wells  t. 
Houston  (Tex.  Civ.  App.)  183. 

The  manner  of  briefing  a  certain  assignment 
of  error  commended  as  containing  all  that  is 
essential  and  nothing  that  is  superfluous. — Cage 
V.  Tucker's  Heirs  (Tex.  Civ.  App.)  425. 

(15.  DUmiatal,    withdrawal,    or    abaa- 
doament. 

Transcript  not  having  been  filed  within  the 
90  days  after  taking  of  appeal,  allowed  by 
Mansf.  Dig.  {  1271  (Ind.  T.  Ann.  St.  1899,  ) 
77.'J),  appeal  will  be  dismissed. — ^Potts  v.  Wat- 
kin.s  and.  T.)  820. 

An  appeal  will  be  dismissed,  where  there  no- 
where appears,  outside  of  the  bill  of  exceptions, 
an.v  of  the  pleadings  or  record  entries  of  pro- 
ceedings in  the  trial  court.— Faulkner  v.  Hutch- 
ins  (Ind.  T.)  807. 

A  motion  to  dismiss  an  appeal  for  a  failure 
to  file  the  transcript  in  time  comes  too  late,  if 
not  made  until  after  nubmission  on  the  merits, 
though  the  submission  was  with  leave  to  file 
briefs.  -Edwards  v.  Logan  (Ky.)  800. 

Where  plaintiffs  appeal,  and  without  filing 
the  nc<«s8ary  papers  afterwards  sue  out  a  writ 
of  error  on  the  same  judgment,  the  writ  should 
be  dismissed.— Burdett  v.  Dale  (Mo.  App.)  480. 

An  appeal  held  not  abandoned  because  appel- 
lant falls  to  file  the  required  transcript  of  rec- 
ord in  due  time.— Burdett  v.  Dale  (Mo.  App.) 
480. 

The  filing  of  a  brief  on  the  merits  on  writ 
of  error  does  not  waive  a  motion  to  dismiss  on 
the  ground  that  the  writ  was  issued  while  an 
appeal  was  pending  in  the  same  cause.— Burdett 
V.  Dale  (Mo.  App.)  480. 

1 16.  Heartnc  and  reheariac. 

Tinder  Act  Cong.  March  1.  1895  (28  Stat. 
693,  c.  145 :  Ind.  T.  Ann.  St  1899,  |  65),  there 
was  no  authority  for  so  much  of  rule  12  of  the 
court  of  appeals  of  said  territory  as  permitted 
one  judge  to  grant  a  petition  for  rehearing. — 
Smith  V.  Simpson  (Ind.  T.)  841. 

Under  Act  Cong.  March  1,  1895  (28  Stat.  693, 
c.  U->;  Ind.  T.  Ann.  St.  1809,  §  55),  a  peti- 
tion for  rehearing  tiled  87  days  after  the  opin- 
ion was  delivered  was  too  late.— Smith  v.  Simp- 
son  (Ind.  T.)  841. 


I  17.  Review— Scope  and  extent  in  (ea- 
eral. 

A  case  will  be  disposed  of  on  appeal  on  the 
same  theory  on  which  it  was  tried  below,  so 
that  where  plaintiff  based  his  ri^ht  to  recover 
below  wholly  on  one  count  of  his  petition,  to 
the  exclusion  of  the  others,  his  rights  under 
such  other  counts  will  not  be  considered  on  ap- 
peal.—Overshiner  V.  Britton  (Mo.  Sup.)  17. 

In  an  action  involving  a  long  account,  and 
a  subject  for  compulsory  reference,  under  Rev. 
St.  1899,  §  698,  a  review  on  appeal  extends 
both  to  the  law  and  facts  of  the  case. — Buxton 
V.  Debrecht  (Mo.  App.)  616. 

Where  evidence  is  offered  at  the  trial  on  a 
certain  ground,  and  excluded,  no  other  gronnd 
■for  its  admission  is  available  on  appeal,  thongfa 
to  sustain  the  ruling  of  the  trial  coart  the 
appellate  court  will  look  to  any  ground,  whether 
assigned  or  not.— Edmonston  v.  Jones  (Mo. 
App.)   741. 

(18.   ^—  Partlea  entitled  to  allege  error. 

A  party  held  not  entitled  to  complain  of  an 
instruction  requested  by  him. — Ward  v.  Has* 
(Ind.  T.)  879;  Missouri,  K.  &  T.  R.  Co.  of 
Texas  v.  Eyer  (Tex.  Civ.  App.)  463. 

Though,  in  forcible  entry  and  detainer,  in 
which  damages  could  not  be  recovered,  no  bond 
having  been  given  (Mansf.  Dig.  ((  3361,  3362; 
Ind.  T.  Ann.  St.  1899.  18  2295,  2296),  the  ques- 
tion of  damages  is  submitted  to  the  jury,  de- 
fendant, having  induced  it,  cannot  complain. — 
Stephens  v.  Quigley  Ond.  T.)  820. 

An  instruction  outside  the  issues  and  pro<jfs 
could  not  be  complained  of  by  party  reouesting 
it.— Ward  v.  Bass  (Ind.  T.)  8797 

Plaintiff  hfld  to  have  waived  an  instruction 
on  a  point,  having  asked  none,  and  objected  to 
defendant's  as  covered  by  that  of  the  court. — 
Young  V.  Illiuois  Cent.  R.  Co.  (Ky.)  1083. 

A  party  not  appealing  cannot  complain  of  an 
instruction  more  favorable  to  the  losing  party 
than  the  law  permits. — Sappington  v.  Chicago  & 
A.  Ry.  Co.  (Mo.  App.)  .32. 

Parties  are  bound  on  appeal  by  the  positions 
they  assume  in  the  trial  court. — Sappington  v. 
Chicago  &  A.  Ry.  Co.  (Mo.  App.)  32;  Trus- 
tees of  Christian  University  v.  Hoffman  (Mo. 
App.)  474;  Krnp  v.  Corley  (Mo.  App.)  609. 

Where  a  party  requests  special  findings  under 
Rev.  St.  1899,  (  695,  he  concedes  that  the  case 
is  a  proper  one  for  such  finding.— Steele  v. 
Johnson  (Mo.  App.)  1065. 

On  appeal  by  defendant  from  judgment  <mi  t 
new  trial,  the  setting  aside  of  first  verdict  for 
plaintiff  held  not  reviewable. — Ritt  v.  True  Tag 
Paint  Co.  (Tenn.)  324. 

A  party  cannot  complain  of  error  in  an  in- 
struction which  it  has  invited  by  requesting 
similar  instructions. — Galveston.  H.  &  S.  A. 
Ry.  Co.  V.  Jenkins  (Tex.  Qv.  App.)  233. 

In  defending  an  action  for  personal  injuries, 
a  railroad  cannot  complain  of  an  instruction  aa 
to  burden  of  proof  of  contributory  negligence 
which  was  invited  by  one  to  the  same  effect 
which  it  had  requested. — Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Shelton  (Tex.  Civ.  App.)  653. 

(19.  ^^  Amendments,  additional 
proofs,  and  trial  of  oanae  anew. 
Amendment  of  answer  of  a  garnishee  in  the 
circuit  court  after  an  appeal  from  a  justice 
held  not  subject  to  review  on  appeal,  unless 
brought  to  the  notice  of  the  trial  judge. — Uon- 
gerford  v.  Greengard  (Mo.  App.)  602. 

(  19^.  —  Fresamptlona. 

Every  reasonable  inference  which  the  evi- 
dence will  bear  should  be  made  to  aupnort  the 
verdict  of  the  jury.— Sappington  v.  Chicago  & 
A.  Ry.  Co.  (Mo.  App.)  32. 
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On  appeal  the  part7  in  whose  favor  the  ver- 
dict has  been  rendered  is  entitled  to  every  rea- 
sonable inference  to  sustain  the  verdict. — Arnold 
V.  Cason  (Mo.  App.)  34. 

Error  Is  not  to  be  presumed,  but  must  be 
afilrmatirely  shown.— Holland  v.  CunlifF  (Mo. 
App.)  737. 

In  the  absence  of  an  afflrmative  showing  of 
en'or  on  appeal,  it  is  assumed  that  the  rulings 
of  the  trial  court  are  correct.— Springfield  Gro- 
cer Co.  V.  Walton  (Mo.  App.)  477. 

Where  documentary  evidence'  is  introduced  in 
the  trial  court,  and  only  its  general  effect  is 
stated  In  the  appellate  record,  it  will  be  pre- 
sumed that  the  documents  support  the  conclu- 
sion reached  in  the  trial  court,  if  such  presump- 
tion is  at  all  consistent  with  the  statement  of 
the  effect  of  the  instruments. — Holland  v.  Cun- 
liff  (Mo.  App.)   737. 

Where,  on  appeal,  it  appears  that  one  of  the 
jury  commissioners  was  disqualified  under  Acts 
1001,  c.  124,  {  8,  it  will  be  presumed,  in  the 
absenca  of  a  showing  to  the  contrary,  that  the 
others  were  qualilied.— Turner  v.  State  (Tenn.) 
774. 

Under  Acts  1901,  c.  124,  $|  4,  8,  where,  on 
appeal,  it  was  shown  a  juror  was  excused  and 
another  designated  by  the  court,  it  will  be  pre- 
sumed the  jury  box  was  then  exhausted. — Tur- 
ner T.  State  (Tenn.)  774. 

When  the  trial  court  files  no  conclusions  of 
fact,  the  facts  will  be  resolved  on  appeal  to 
sustain  the  judgment,  if  legally  practicable. — 
Anderson  v.  Carter  (Tex.  Civ.  App.)  78. 

In  the  absence  of  a  statement  of  facts  on 
appeal,  in  an  action  against  defendants  who 
had  replevied  chattels,  where  the  verdict  did 
not  find  the  valne  of  each  article  replevied,  it 
would  be  presumed  that  the  finding^  was  nn- 
necessary.  —  Bonner  v.  Springfield  Wagon  Co. 
<Tex.  dr.  App.)  1032. 

i  20.  —  Dlaeretlon  of  lowar  oonrt. 

The  granting  of  a  new  trial  will  not  be  dis- 
turbed, where  the  discretion  of  the  court  has  not 
been  abused.  —  City  of  Louisville  v.  Johnson 
(Ky.)  mn. 

Where  the  trial  judge  has  refused  to  amend 
a  judgment,  the  appellate  court  should  not  re- 
(luire  him  to  make  the  amendment,  unless  it 
clearly  and  conclusively  appears  that  he  violat- 
ed his  duty  and  acted  arbitrarily,  in  the  face 
of  legal  and  proper  evidence.— Becher  v.  Den- 
ser (Mo.   Sup.)   363. 

An  order  granting  a  new  trial  on  discretion- 
ary ground  will  not  be  reversed  in  the  absence 
of  an  abuse  of  discretion. — Laclede  Power  Co.  v. 
Nash-Smith  Tea  &  Coffee  Co.  (Mo.  App.)  27. 

The  granting  of  a  new  trial  for  newly  dis- 
covered evidence  rests  in  the  sound  discretion 
of  the  trial  court.— Coleman  v.  Cole  (Mo.  App.) 
092. 

Facts  stated,  in  aflldavits  for  and  against 
a  motion  for  a  new  trial  in  a  civil  case  on  the 
ground  of  undue  pressure  and  intlueuce  brought 
to  bear  on  the  jury  by  the  public,  held  uot  to 
show  that  the  action  of  the  trial  judge  in 
overruling  the  motion  was  an  improper  exercise 
of  discretion.— Hall-Moody  Institute  v.  Copass 
(Tenn.)  327. 

{21.  —  Qnestioas  of  fact,  Terdlots,  and 
flndiaga. 

A  judgment  on  the  findings  of  a  master, 
based  on  conflicting  evidence,  will  not  be  dis- 
turbed on  appeal.— Barton  v.  Hulsey  (Xnd.  T.) 
868. 

The  proof  being  conflicting  as  to  payments 
claimed,  and  as  to  the  genuineness  of  receipts 
relied  on  as  evidence  thereof,  a  verdict  denying 
the  credits  claime<l  will  not  be  disturbed  as 
iieainst  the  evidence.— Akers  t.  Akers  (Ky.) 
715. 


Where,  on  the  whole  evidence,  the  mind  is 
left  in  doubt  as  to  the  truth,  the  chancellor's 
judgment  will  not  be  disturbed  on  appeaL— 
Howton  V.  Gilpin  (Ky.)  766. 

Wha«  both  the  law  and  facts  are  submitted 
to  the  court,  his  finding  of  fact  will  be  treated 
on  appeal  as  the  verdict  of  a  properly  instructed 
jury.- Excelsior  Coal  Min.  Co.  v.  Gatliff  (Ky.) 
788. 

Where  the  evidence  as  to  an  injury  to  a  pas- 
senger was  conflicting,  a  judgment  in  plaintiff's 
favor  will  not  be  reversed  on  appeal. — Louis- 
vUle  &  X.  R.-  Co.  V.  Steenberger  (Ky.)  1094. 

Where  the  trial  court  has  uudertakeu  to  cor- 
rect its  error  in  dismissing  a  bill  to  set  aside 
a  fraudulent  conveyance  by  ordering  a  new 
trial,  the  appellate  court  should  not  consider 
the  evidence  to  determine  whether  his  findings 
in  favor  of  the  plaintiffs  were  correct. — St. 
Francis  Mill  Co.  v.  Sugg  (Mo.  Sup.)  359. 

Where  a  cause  is  trle<l  before  a  referee,  re- 
viewing courts  will  not  go  into  the  weight  of 
evidence. — Landeri  v.  Kansas  City  Improved 
Street  Sprinkling  Co.  (Mo.  App.)  29. 

Where  plaintiffs  cause  of  action  is  admitted, 
except  as  to  a  part  covered  by  a  special  con- 
tract, and  there  is  failure  of  proof  to  establish 
the  special  contract,  a  finding  that  there  was 
such  a  contract  will  be  set  aside. — Arnold  t. 
Cason  (Mo.  App.)  34. 

An  objection  that  a  verdict  is  against  the 
weight  of  evidence  is  not  available  in  an  ac- 
tion at  law  on  appeal. — Stephan  v.  Metzger 
(Mo.  App.)  625. 

On  appeal  in  equity,  where  the  proof  depends 
on  the  credibility  of  oral  evidence,  the  findings 
of  fact  will  not  be  reversed  unless  against  the 
preponderance  of  evidence.— Roberts  v.  Cen- 
tral Lead  Co.  (Mo.  App.)  630. 

Where  a  large  part  of  the  evidence  in  an  eq- 
uity case  is  oral,  the  court  on  appeal  will  not 
reverse  a  finding  of  fact,  unless  contrary  to  the 
preponderance  of  the  evidence.  —  Powell  v. 
Canaday  (Mo.  App.)  686. 

Where,  in  action  on  tax  bills  for  city  improve- 
ments, the  trial  court  finds  against  the  validity 
of  the  tax  bills,  the  judgment  will  not  be  dis- 
turbed, where  no  declarations  of  law  were  re- 
quested.—Heman  V.  Gerardi  (Mo.  App.)  1069. 

Verdict  after  demurrer  to  plaintiff's  evidence 
held  to  have  the  same  weight  as  any  other  on 
appeal.— Coleman  v.  Bennett  (Tenn.)  734. 

A  verdict  will  not  be  disturbed  on  appeal 
where  supported  by  conflicting  evidence.  — 
Alexander  v.  Wakefield  (Tex.  Civ.  App.)  77; 
Hume  V.  John  B.  Hood  Camp  Confederate 
Veterans  (Tex.  Civ.  App.)  643. 

Where  the  evidence  la  conflicting,   appellate 

courts  will  not  reverse  because  the  verdict  is 

I  contraq;  to  the  preponderance  of  the  evidence. — 

I  Gulf,  0.  &  8.  F.  Ky.  Co.  ▼.  Mangham  (Tex. 

Civ.  App.)  80. 

In  action  by  servant  against  master  for  in- 
juries, the  evidence  held  not  to  be  so  preponder- 
ating for  defendant  as  to  warrant  interference 
with  verdict  for  plaintiff.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Mangham  (Tex.  Civ.  App.)  80. 

Where  there  was  evidence  to  sustain  it,  the 

judgment  for  plaintiff  will  be  affirmed,  no  ob- 

je<'tinu  being  made  to  the  instructions. — St.  Louis 

'  S.   W.  Ry.  Co.  of  Texas  v.  Neal   (Tex.  Civ. 

App.)  91. 

'  Where  the  only  assignment  of  error  is  that 
the  judgment  is  contrair  to  the  law  and  evi- 
dence, and  the  evidence  is  conflicting,  the  judg- 
ment will  be  affirmed.— St.  Louis  S.  W.  Ry. 
Co.  of  Texas  v.  Campbell  (Tex.  Civ.  App.)  453. 

Where  the  evidence  of  the  care  of  a  father 

cf  his  h-on  in  alighting  from  a  railroad  traiu 

I  was  conflicting,  a  verdict  in  his  favor  will  not 
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b«  reversed  on  appeal. — St.  Loois  S.  W.  By, 
Co.  of  Texas  v.  Byers  (Tex.  Cir.  App.)  1009. 

1 22.   —  Harmless  error. 

An  instruction,  unsupported  by  the  evidence 
and  confusing,  eiven  in  oounection  with  proper 
instructions,  AeM  prejudicial  error. — St.  Louis, 
I.  M.  &  S.  Ry.  Co.  T.  Woodward  (Ark.)  55. 

Au  incorrect  statement  in  instruction  held 
harmless.— Hargadine-McKitriclc  Dry  Goods  Co. 
V.  Bradley  (Ind.  T.)  862. 

When  the  record  fully  shows  a  certain  agree- 
ment, error  in  not  permitting  another  witness 
to  testify  thereto  is  not  ground  <or  reversal. — 
Gentry  v.  Singleton  (Ind.  T.)  898. 

Where,  on  an  issue  as  to  the  conversion  of 
certain  cattle,  the  court  held  that  the  burden 
was  on  defendant  to  show  that  plaintiff  was 
not  entitled  to  the  number  claimed,  and  the 
number  was  shown  conclusively,  the  error  was 
without  prejudice. — Gentry  v.  Singleton  (Ind. 
T.)  8118. 

An  alleged  error  in  the  court's  instruction  go- 
ing merely  to  the  apportionment  of  any  dam- 
ages recovered  held  not  prejudicial  to  defend- 
ant.—Louisville  &  N.  R.  Co.  V.  Pointer's  Adm'r 
(Ky.)  1108. 

Under  Rev.  St.  1899,  {  865,  error  resulting 
in  a  judgment  for  defendant  will  not  authorize 
a  reversal,  if  the  plaintiff  is  not  the  proper 
party  plaintiff.  —  United  States  Mortgage  & 
Trust  Co.  V.  Crutcher  (Mo.  Sup.)  380. 

Under  the  evidence  an  instruction  as  to  length 
of  time  giving  a  city  notice  of  a  defective  side- 
walk hcid  not  prejudicial.— Beauvais  v.  City  of 
St.  Louis  (Mo.  Sup.)  1043. 

Error  is  presumed  to  be  prejudicial,  unless 
shown  to  be  harmless.- Trustees  of  Christian 
University  v.  Hoffman  (Mo.  App.)  474. 

Error  in  refusing  an  instruction,  because  con- 
taining the  word  ^'plaintiff"  in  place  of  the  in- 
tended word  "defendant,"  was  liarmless,  where 
the  instruction  was  properly  refused  on  other 
grounds. — Trustees  of  Christian  University  v. 
Hoffman  (Mo.  App.)  474. 

Error  is  not  assumed  to  be  harmless.— Kmp  t. 
Corley  (Mo.  App.)  609. 

Error  in  striking  out  an  answer  to  a  direct 
question  held  not  rendered  harmless  by  other 
similar  evidence  not  stricken  out. — Wheeler  v. 
Chestnut  (Mo.  App.)  621. 

Where  an  entry  is  admitted  in  evidence  to 
support  a  fact  which  the  other  party  to  the 
suit  admits,  any  error  therein  is  harmless. — 
Stephan  v.  Metzger  (Mo.  App.)  625. 

Error  of  the  trial  court  is  not  to  be  presumed. 
—Roberts  v.  Central  Lead  Co.  (Mo.  App.)  630. 

The  appellate  court  will  disregard. errors  not 
affecting  the  substantial  rights  of  the  parties. — 
Roberts  v.  Central  Lead  Co.  (Mo.  App.)  630. 

The  mere  phraseology  of  an  instruction  is 
not  prejudicial  error  if  its  practical  bearing  on 
the  result  is  correct. — Winter  v.  Supreme  Lodge 
K.  F.  (Mo.  App.)  662. 

Though  a  demurrer  to  evidence  is  not  ap- 
plicable to  proceedings  in  equity,  an  order  sus- 
taining it  is  not  reversible  error,  where  plain- 
tiff's case  is  defective  for  want  of  equity. — 
Powell  V.  Canady  (Mo.  App.)  (586. 

An  appellant  cannot  successfully  complain  of 
an  error  wrought  by  conflicting  instructions, 
where  it  is  unduly  favorable  to  him. — Edmou- 
ston  V,  Jones  (Mo.  App.)  741. 

Error  which  is  harmless  as  to  appellant  will 
not  form  the  basis  of  a  reversal. — Edmonston 
V.  Jones  (Mo.  App.)  741. 

Whether  the  amount  of  damages  awarded  for 
death  fall  short  of  the  amouut  properly  allow- 
able, held  not  proper  for  consideration  in  pass- 
ing on  an  assignment  of  error  to  an  instruc- 


tion on  damages  which  is  afflrmatiyely  er- 
roneous.- Illinois  Cent.  R.  Co.  v.  Bentz  (Tenn.) 
317. 

Where  defendant  insurance  company  pleaded 
a  by-law  avoiding  the  policy  in  part  for  suicide, 
sane  or  insane,  error  in  suomitting  to  the  jury 
the  question  of  insanity  held  harmless. — Endow- 
ment Bank  K.  P.  v.  Steele  (Tenn.)  336. 

Error  in  refusing  to  reject  a  juror  for  cause 
held  not  prejudicial,  where  the  party  was  not 
compelled  to  accept  any  objectionable  juror. — 
Endowment  Rank  K.  P.  v.  Steele  (Tenn.) 
336. 

In  action  to  recover  land,  admission  of  cer- 
tain evidence  held  harmless,  even  if  erroneona. 
— Boai  V.  Powell  (Tex.  Sup.)  976. 

In  view  of  the  pleadings  and  evidence  in  an 
action  by  the  seller  to  recover  the  price  of  cattle, 
lield,  that  defendant  could  not  complain  of  er- 
rors, if  any,  affecting  the  amount  of  recovery. — 
Corbett  v.  Sayers  Crex.  Civ.  App.)  108. 

An  instruction  given  on  an  issue  as  to  wheth- 
er a  conveyance  was  secured  Im'  fraud,  though 
on  the  weight  of  evidence,  held  not  prejudicial 
error.— WeUs  v.  Houston  (Tex.  Civ.  App.)  183. 

Error  in  giving  contradictory  instructions  ia 
harmless  to  a  party  who  was  not  entitled  to 
the  one  in  bis  favor. — Moore  v.  Graham  (Tex. 
Oiv.   App.)  200. 

A  railway  company,  contracting  to  ship  cat- 
tle and  sued  for  injury  occurring  on  a  con- 
necting line,  could  not  complain  of  a  judgment 
over  in  its  favor  against  the  connecting  com- 
pany.—Texas  &  P.  By.  Co.  T.  McCarty  (Tex. 
Civ.  App.)  229. 

The  admission  of  incompetent  evidence  as  to 
an  uncontested  fact  is  harmless  error. — Gal- 
veston, H.  &  S.  A.  By.  Co.  v.  Jenkins  (Tex. 
Civ.  App.)  233. 

Failure  to  submit  a  plea  of  venue  aeparately, 
though  error,  is  not  ground  for  reversal. — Mw- 
chants'  &  Planters'  Oil  Co.  t.  Butow  (Tex. 
Civ.  App.)  435. 

Where,  in  an  action  tried  to  the  court,  it 
appeared  that  the  court  considered  improper 
evidence,  the  judgment  will  be  reversed,  though 
there  was  some  evidence  to  suppcHl  it. — Neitch 
r.  Hillmann  (Tex.  Civ.  App.)  494. 

In  an  action  for  the  death  of  a  railroad  ena- 
ployS,  submission  of  issue  of  a  defect  in  a 
track  jack,  not  alleged  as  an  act  of  negligence 
or  cause  of  the  accident,  held  prejudicial  error. 
—Gulf,  C.  &  S.  F.  By.  Co.  v.  Benfro  (Tex. 
Civ.  App.)  64a 

The  error,  if  any,  in  admitting  evidence,  iji 
an  action  against  a  railway  company  for  the 
death  of  a  fireman,  that  certain  rules  of  the 
company  had  not  been  enforced,  held  cured 
by  the  court's  charge  treating  them  as  binding. 
—Gulf,  C.  &  S.  F.  By.  Co.  v.  Cornell  (Tex. 
Civ.  App.)  980. 

The  error,  if  any,  In  rejecting  the  declara- 
tions of  certain  persons  as  res  gestce,  was  harm- 
less, where  the  declarants  were  witnesses  on 
the  trial.— Gulf.  C.  &  S.  F.  By.  Co.  v.  Cor- 
nell (Tex.  Civ.  App.)  980. 

Any  error  in  exclusion  of  evidence  as  to  what 
a  release  covered  held  harmless.— Moore  v.  Mis- 
souri, K.  &  T.  By.  Co.  of  Texaa  (Tex.  Civ. 
App.)  997. 

An  instruction  that,  if  plaintiff  did  not  aiw 
such  care  and  caution  as  a  prudent  and  cau- 
tious person  would  use  under  like  circumstan- 
ces, he  could  not  recover,  held  not  objection- 
able for  omitting  the  word  "ordinarily"  before 
the  words  "prudent  and  cautious."— St  Louis  8. 
W.  Ry.  Co.  of  Texas  v.  Brown  (Tex.  Civ. 
App.)  1010. 

Where,  in  an  action  for  ejecting  a  passenger, 
it  was  appai-ent  that  the  verdict  did  not  allow 
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a  doable  recoTeir  'or  hamiliation  and  mental  \ 
suffering,  an  iustrnction  erroneously  anthorizing 
such   recovery   was  not  ground   for  reTersa). — 
Denison  &   S.   Ry.  Co.  t.  Randell   (Tex.   Cir. 
App.)  1013. 

Where  eTidence  was  admissible  on  an  issue 
of  usury,  and  was  not  considered  by  the  court 
as  tenmng  to  vary  the  written  contract,  the 
fact  that  it  might  have  been  objectionable  on 
that  ground  was  not  cause  for  reversal. — Peo- 
ple's Building,  Loan  &  Savings  Ass'n  v.  Mar 
ston  (Tex.  Civ.  App.)  1034. 

1 23.  -^  Deelslons       of       Intennedlats 
eovrts. 

Where  the  circuit  court  grants  plaintiff  a 
new  trial  for  error  in  an  instruction  to  find  for 
defendant,  the  ruling  will  be  sustained,  where 
the  evidence  permits  a  recovery  by  plaintiff  on 
any  ground  within  his  pleadings.— Yeatch  v. 
Norman  (Mo.  App.)  472. 

A  finding  of  fact  by  the  court  of  civil  appeals 
which  is  supported  by  the  evidence  is  conclu- 
sive on  the  supreme  court  on  appeal,  but  not 
on  the  trial  court  on  a  retrial.— Hunter  v.  East- 
ham  (Tex.  Sap.)  06. 

f  24.  DctenalBatloB   aBd   dlapoaitloB   of 
oanse. 

Depositions  taken  after  a  mandate  for  new 
trial  was  filed  Iwld  not  subject  to  attack  for 
failure  to  give  notice   of  such   filing,   notwith- 
standing Civ.  Code,  |  7C1. — Chestnut  v.  Russell  i 
(Ky.)  06.-5.  I 

Damages  assessed  for  injury  from  a  dog  held  • 
not  such  that  they  will  be  disturbed  on  appeal. 
— Dillehay  t.  Hickey  (Bgr.)  1095. 

Where,  in  a  judgment  appealed  from  which 
is  otherwise  correct,  there  are  manifest  cleric- 
al errors  in  tiie  names  of  the  parties,  such  er- 
rors should  well  be  corrected  nunc  pro  tunc, 
and  the  judgment,  as  so  corrected,  affirmed. — 
Hopper  V.  Hickman  (Mo.  Sup.)  297. 

On  reversal  of  an  order  granting  a  new 
trial  on  the  ground  that  plaintiff's  evidence  was 
insufficient  to  make  a  prima  facie  case,  the  cause 
cannot  be  remanded  to  allow  defendant  to  in- 
troduce evidence.  —  Richardson  v.  Mofflt-West 
Drug  Co.  (Mo.  App.)  398. 

Where  a  finding  in  an  action  on  contract  is  in 
excess  of  the  amount  claimed,  the  error  may 
be  corrected  on  appeal  by  remittitur. — Trustees 
of  Christian  University  v.  Hoffman  (Mo.  App.) 
474. 

A    judgment    will    be    affirmed    on    motion, 
where  appellant  failed   to   duly   file   a   proper 
transcript  or  certificate  in  the  appellate  court,  ■ 
though  ne  has  sued  out  a  writ  of  error. — Bur- 
dett  V.  Dale  (Mo.  App.)  482.  I 

Appeal  not  being  prosecuted  as  directed  by 
the  law,  judgment  of  the  lower  court  will,  on  I 
motion  of  respondents,  be  affirmed. — Alexander  I 
V.  Wilson  (Mo.  App.)  602. 

In  an  action  presenting  two  counts,  the  first 
seeking  to  set  aside  a  release  as  fraudulently 
obtained  and  the  second  a  cause  of  action  for 
damages,  the  court  may  affirm  the  judgment 
as  to  one  count  and  reverse  as  to  the  other. — 
Roberts  v.  Central  Lead  Co.  (Mo.  App.)  630. 

Judgment  will  be  affirmed,  appellants  paying 
costs  of  appeal,  on  their  remitting  amount  to 
cover  interest  erroneously  directed  for  them. — 
Meyer  v.  Phenii  Ins.  Co.  (Mo.  App.)  639. 

Circumstances  surrounding  the  failure  of  one, 
seeking  to  remove  a  cloud  on  the  title  to  cer- 
tain land,  to  file  a  deed  showing  that  he  had 
any  title,  considered,  and  held  to  show  that  the 
negligence  was  not  culpable,  and  that  hence 
the  remanding  of  the  case  was  justifiable,  un- 
der Shannon's  Code,  f  4905.— Caesar  v.  Harris 
(Teun.)  731. 

Where  the  answers  of  the  jury  to  special  is- 
sues are  conflicting,  and  the  court  of  appeals 


decides  against  appellant  on  the  issues  involved 
therein,  it  will  not  attempt  to  reconcile  such 
answers.— Kirkpatrick  v.  Tarlton  (Tex.  Civ. 
App.)  179. 

Where,  in  trespass  to  try  title,  the  plaintiff 
pleaded  title  through  the  adverse  possession  of 
an  ancestor  in  title,  and  there  was  some  evi- 
dence to  support  that  claim,  plaintiff  is  entitled 
to  a  trial  on  such  issue. — Chew  v.  Zweib  (Tex. 
Civ.  App.)  207. 

Where  it  appears  that  appellee  has  some  evi- 
dence showing  a  right  to  recover,  which  should 
be  considered  by  a  pury,  the  court  of  civil  ap- 
peals, on  reversmg  judgment  in  his  favor,  will 
not  render  judgment  for  appellant,  but  will  re- 
mand the  case.— Gordon  v.  Hall  (Tex.  Civ. 
App.)  219. 

W^here  the  trial  court  should  have  instructed 
for  defendant  on  the  evidence,  the  appellate 
court  in  reversing  judgment  against  him  will 
itself  render  judgment  for  him. — Wells,  Fargo 
&  Co.'s  Express  v.  Waites  (Tex.  Civ.  App.) 
450. 

S25.   rUblUilea    on    bonds    and    nndor- 
teklnss. 

Variance  in  the  statement  of  the  term  iit 
which  a  judgment  appealed  from  was  render- 
ed, in  a  supersedeas  bond  fully  describing  tlie 
judgment  in  other  particulars,  held  surplusage, 
and  no  defense  to  an  action  on  the  bond.— 
White  V.  Boreing  (Ky.)  951. 

Where  the  Sat  for  a  supersedeas  bond  with  a 
writ  of  error  required  a  bond  for  judgment,  in- 
terest, and  costs,  judgment  on  such  bond  on 
dismissal  of  the  writ  should  be  according  to  its 
terms.— Taylor  v.  Wells  (Tenn.)  266. 

APPEARANCE. 

Evidence  held  to  show  a  voluntary  appear- 
ance by  defendant  in  an  action,  and  waiver  of 
defects  In  the  service  of  the  citation. — ^Texas 
&  P.  Ry.  Co.  V.  McCarty  (Tex.  Qv.  App.)  229. 

APPLIANCES. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,"  |  4. 

APPLICATION. 

Of  payment,  see  "Payment,"  S  2. 

APPOINTMENT. 

Of  officers  in  general,  see  "Offlcers,"  I  1. 
Of  trustee,  see  "Trusts,"  |  2. 

ARBITRATION  AND  AWARD. 

See  "Reference." 

ARGUMENT  OF  COUNSEL 

See  "Trial,"  f  5. 

In  criminal  prosecutions,  see  "Criminal  Law," 
§13. 

ARREST. 

See  "Bail." 

i    1.    On  orlmlaal  oharcea. 

An  instruction  that  a  police  officer  had  a 
ri)cht  to  arrest  without  a  warrant  a  person  car- 
rying a  pistol  lield  not  erroneous,  in  a  prosecu- 
tion for  assault  with  intent  to  murder  the  offi- 
cer.—Manger  V.  State  (Tex.  Or.  App.)  145. 

An  arrest  held  illegal. — Cortez  v.  State  (Tex. 
Or.  App.)  536. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "Criminal  Law," 
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ASSAULT  AND  BATTERY. 

Assault  with  intent  to  kill,  see  "Homicide,"  {  3. 

I    1.    CItU  UablUty. 

In  action  on  policeman's  bond,  held  immate- 
lial  to  allege  that  an  assaulting  and  beating 
by  a  policeman,  for  which  damages  are  sought, 
was  without  warrant  or  judicial  order.— Con- 
.  nelly  v.  American  Bonding  &  Trust  Co.  (Ky.) 
959. 

i  2.    Criminal  respoiisibllltT. 

Circumstances  surrounding  a  shooting  consid- 
ered, and  held  to  require  an  instruction  based 
on  tne  thcorr  of  selfndefense. — Gordon  v.  Com- 
monwealth (Ky.)  727. 

Circumstances  surrounding  a  shooting  con- 
sidered, and  held  to  require  an  instruction  on 
the  theory  that  the  shooting  was  in  heat  and 
passion,  and  without  previous  malice. — Gordon 
V.  Commonwealth  (Ky.)  727. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  "Eminent  Domain,"  J  2. 

Of  damages,  see  "Damages,"  g  6. 

Of  expenses  of  public  improvements,  see 
"Drains,"  (  2;  "Municipal  Corporations,"  |  6. 

ASSETS. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators," {  1. 

ASSIGNMENT  OF  ERRORS. 

Bm  "Appeal  and  Error,"  {  13. 

ASSIGNMENTS. 

Fraud  as  to  creditors,  see  "Prandnlent  Con- 
veyances." 

Trantfert  of  partteulor  specUa  of  property, 

rights,  or  instruments. 
See  "Bills  and  Notes,"  {  2;   "Judgment,"  I  6; 

"Mechanics'  Liens,''  {  8. 
Rents,  see  "Landlord  and  Tenaut,"  {  2. 

I   1.    Reqiilalte*  and  validity. 

The  mere  fact  that  a  life  policy  of  plaintifFs 
intestate,  payable  to  his  administrator,  was  in 
possession  of  and  paid  to  defendant,  did  not 
raise  a  presumntiou  that  it  had  been  assigned 
to  defendant.— Richardson  t.  Mofflt-West  Drug 
Co.  (Mo.  App.)  398. 


ASSOCIATIONS. 


Se«  "Building  and  Loan  Associations." 
Mutual  benefit  insurance  associations,  see  "In- 
surance," S  11' 

ASSUMPSIT.  ACTION  OF. 

See  "Money  Received";   "Work  and  Labor," 

In  action  for  board  of  defendant's  wife,  held 
error  not  to  permit  defendant  to  show  that  his 
wife  had  been  a  visitor  at  plaintiff's  home.— 
Harrison   v.   McMillan   (Tenn.)  973. 

In  action  for  board  of  defendant's  wife  and 
serving  girl,  certain  evidence  bearing  on  value 
of  girl's  board  held  erroneously  excluded. — 
Harrison  t.  McMillan  (Tenn.)  973. 

ASSUMPTION. 

Of  risk  by  employe,  see  "Master  and  Servant," 


ATTACHMENT. 

See  "Garnishment." 

Exemptions,  see  "Homestead." 
Levy  on  personal  property  of  partnership,  see 
"Partnership,"  S  2. 

{    1.    Claims  by  tUrd  persona. 

Where  goods  attached  are  claimed  by  an  in- 
terpleader, and  are  sold  as  perishable,  and  the 
money  deposited  in  court,  a  judgment  for  inter- 
pleader for  the  value  of  the  goods,  and  not 
for  the  proceeds,  is  error. — ^Hughes  Bros.  Mfg. 
Co.  V.  Reagan  (Ind.  T.)  940. 

The  intervention  of  a  claimant  to  property  in 
an  attachment  suit  by  filing  an  iuterplea  is  a 
statutory  proceeding  in  the  nature  of  replevin. 
—Barnes  v.  Stanley  (Mo.  App.)  <682. 

ATTENDANCE. 

Of  Jnror,  see  "Jury,"  {  2. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  io 
civil  actions,  see  "Trial,"  {  5. 

Arguments  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law." 
J  13. 

Authority  of  attorney  to  stipulate  as  to  deter- 
mination of  boundary  controversy  after  own- 
er's death,  see  "Boundaries,"  S  2. 

I   1.    Compenaailon   and   lien    of    attor- 
ney. 

An  attoruey,  employed  to  establish  an  alleged 
heir's  descent,  protect  her  interests  in  the  es- 
tate, and  have  her  share  set  apart,  on  dis- 
charge without  causa  while  the  estate  was 
still  under  administration,  held  eutitled  to  re- 
cover at  once  for  loss  of  wages. — Weil  v.  Fin- 
neran  (Ark.)  310. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  S  2. 
Of  justice  of  the  peace,  see  "Justices  of  the 
Peace,"  {  1. 

BAIL. 

S    1.    In  criminal  proaeontlons. 

The  sureties  on  a  recognizance  on  appeal  from 
a  conviction  for  misdemeanor  cannot  surrendor 
their  principal  and  be  relieved  of  liability;  Ode 
Cr.  Proc.  arts.  310,  318,  324,  327.  being  Umlt?d 
to  bail  bonds.— Talley  v.  State  (Tex.  Cr.  App.) 
514. 

A  recognizance  on  a  criminal  appeal  held  in- 
snfflcient- Bolton  v.  State  (Tex.  Cr.  Aw).)  5J5. 

BAILMENT. 

See  "Carriers,"  |  1;  "Pledges";  "Warehouse 
men." 

Embezzlement  or  larceny  by  bailee,  see  "Em- 
bezzlement." 

A  miller  held  not  liable  for  flour  due  one. 
and  left  in  the  mill  until  the  mill  and  contents 
were  burned.— Wells  t.  Porter  (Mo.  Sup.)  282. 


BANKRUPTCY. 


I  1. 


Assignment,     admlnlatratlon,     and 
distribution  of  bankrupt's  estate. 

Where  the  schedule  attached  to  a  petition 
in  bankruptcy  named  certain  parties  as  credit- 
ors, the  statute  of  limitations  against  such 
creditors'  claims  was  thereby  waived. — In  re 
Gibson  (Ind.  T.)  974. 

A  mechanic's  lien  is  not  "obtained  through 
legal  proceedings,"  within  tbeineaning  of  the 
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federal  bankniptcy  act  of  1898,  and  la  not  dis- 
charged thereby.  —Holland  v.  Cunliff  (Mo.  App.) 
737. 

i   2.    Richta,  remedlaa,  and  dlacliMFse  of 
bankrupt. 

The  apparent  intention  of  the  federal  bank- 
ruptcy act  of  1808  is  to  make  the  discharge 
personal  to  the  debtw,  and  not  to  release  other 
parties  liable  with  him  or  liens  not  declared  to 
be  released.— Holland  ▼.  Cnnliff  (Mo.  App.) 
737. 

Where  a  Judgment  lien  has  been  obtained 
against  the  property  of  a  garnishee,  the  dis- 
charge in  bankruptcy  of  the  principal  debtor 
wUl  not  release  the  lien. — Holland  t.  OunliS 
<Mo.  App.)  787. 

A  discharge  nnder  the  bankruptcy  act  of  1898 
«f  the  principal  debtor,  after  steps  have  been 
taken  to  aSlz  a  mechanic's  lieu,  will  not  de- 
feat the  lien. — Holland  t.  Cunliff  (Mo.  App.) 
737. 

BANKS  AND  BANKING. 

f   1.    Fnnotlona  and  daalins*. 

Where  plaintiffs  inclosed  draft  to  defendant 
bank  for  collection,  with  bill  of  lading  attached, 
for  books  shipped  m  care  of  defendant,  with  in- 
structions to  allow  the  drawee  "ten  days  in 
which  to  examine  the  books,"  the  negligence 
of  defendant  in  delivering  the  books  without 
payment  held  to  have  been  waived  by  plaintiffs. 
—Flood  V.  First  Nat.  Bank  (Ky.)  760. 

i   2.     National  banks. 

Though  a  national  bank  is  not  authorized  to 
take  mortgages  upon  real  estate,  it  may  be 
substituted  to  the  rights  of  a  surety  who  has 
taken  such  a  mortgage. — Magoffin  t.  Boyle 
Nat  Bank  (Ky.)  702. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment," i  3. 
Of  action  by  limitation,  see  "Limitation  of  Ac- 


tions," I ' 


BASTARDS. 


I  1.     Oustodjr,   suppavt,   and   proteotion. 

Allegation  in  indictment  for  concealing  death 
of  a  child,  stating  where  the  body  was  con- 
cealed, is  surplusage,  and  need  not  be  proved, — 
Wright  V.  United  States  (Ind.  T.)  819. 

i  2.    ProeeadinicB  nndev  bastardy  laws. 

It  constitutes  no  defense  to  an  action  to  en- 
force a  judgment  against  the  pntative  father 
for  the  support  of  a  bastard  that  the  defendant 
has  married  the  mother. — Alderson  v.  Alder- 
son's  Gnardian  (Ky.)  700;  Same  t.  Alderson, 
Id. 

I  3.     Property. 

Rev.  St.  1809,  i  2916,  held  to  allow  a  bas- 
tard to  inherit  from  his  mother's  brother,  dy- 
ing after  her.— Moore  v.  Moore  (Mo.  Sup.)  278. 

BATTERY. 

See  "Assanlt  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Building 
and  Loan  Associations." 

Mutual  benefit  insurance  associations,  see  "In- 
surance," {  11. 

BENEFITS. 

Acceptance  of,  as  waiver  of  right  to  appeal,  see 
"Appeal  and  Error,"  {  2. 


See  "Wills." 


BEQUESTS. 


BEST  AND  SECONDARY  EVIDENCE 

In  civil  actions,  see  "Evidence,"  (  6. 

In  criminal  prosecutions,  see  "Orlminal  Law/' 

BETTING. 

See  "Gaming." 

BIAS. 

Of  jurors,  see'  "Jury,"  f  8. 

BIGAMY. 

On  prosecution  for  bigamy,  variance  between 
name  of  lawful  wife  in  indictment  and  in  mar- 
riage certificate  held  of  no  avail  to  accused. — 
Knehn  v.  SUte  (Tex.  Cr.  App.)  62». 

On  prosecution  for  bigamy,  objection  to  testi- 
mony of  minister  claiming  to  have  married  ac- 
cused and  his  alleged  unlawful  wife  held  of  no 
merit.— Knehn  v.  State  (Tex.  Cr.  App.)  62S. 

BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  LADING. 

See  "Carriers,"  |  L 

BILL  OF  REVIEW. 


See  "Equity,"  I  8. 

BILLS  AND  NOTES. 

See  "Usury,"  i  1. 

{    1.    Requisites  and  Talidlty. 

To  place  a  note  upon  the  footing  of  a  bill  of 
exchange,  it  must  be  payable  at  an  incori>o- 
ratcd  bank,  and  indorsed  to  and  discounted  by 
such  bank,  or  by  some  other  incorporated  bank. 
—Magoffin  V.  Boyle  Nat.  Bank  (Ky.)  702. 

Drawer  of  draft  on  factor  held  an  accom- 
modation indorser,  and  not  liable  to  the  factor 
for  interest  paid  by  him  on  discounting  draft- 
Bailey  V.  Wood  (Ky.)  1103. 

In  action  to  foreclose  mortgage,  wherein  de- 
feudant  contended  that  mortgage  note  was  b^ 
mistake  given  for  a  greater  sum  than  due,  evi- 
dence held  not  to  sustain  the  defense. — Bailey 
T.  Wood  (Ky.)  1103. 

Under  Rev.  St  1899,  {  894,  a  note,  whether 
negotiable  or  not,  imports  a  consideration. — 
Lowrey  v.  Danforth  (Mo.  App.)  39. 

A  note  payable  to  the  order  of  a  named  par- 
ty imports  a  consideration,  under  the  direct 
provisions  of  Rev.  St  1899,  (  894.— Tapley  v. 
Herman  (Mo.  App.)  482. 

{  2.     NeKotlaMlitT  and  transfer. 

Tinder  Rev.  St.  1899,  {  467,  a  note  not  ex- 
pressed to  be  for  value  received  is  not  negotia- 
ble.—Lowrey  V.  Danforth  (Mo.  App.)  39. 

A  note  will  not  convey  title  to  an  Indorsee  if 
not  delivered  in  the  lifetime  of  the  indorser. — 
Lowrey  v.  Danforth  (Mo.  App.)  38. 

(   3.    RiKkts  and  VabiUttes  on  Indorse, 
ment  or  transfer. 

Where  a  sale  of  land  on  credit  was  induced 
and  consummated  in   reliance  on  the   written 
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agreement  of  a  third  person  to  indorse  one  ot 
the  purchase-money  notes,,  the  liability  of  such 
person  under  the  agreement  after  his  refusal  to 
indorse  the  note  was  the  same  as  though  he 
had  indorsed. — Levy  v.  Wagner  (Tex.  Civ. 
App.)  112. 

Where  plaintiff  sold  land  to  a  third  party,  re- 
lying on  defendant's  written  agreement  to  in- 
dorse one  of  the  purchase-money  notes,  and, 
after  the  sale  was  consummated,  defendant  re- 
fused to  indorse,  plaintiff  owed  no  duty  to  de- 
fendant to  endeavor  to  obtain  another  indorser 
in  his  stead. — Levy  v.  Wagner  (Tex.  Civ.  App.) 
112. 

Where  an  indoraed  note  is  given  as  a  part  of 
the  purchase  price  of  laud,  the  vendor  also  re- 
taining a  lieu  therefor,  he  is  not  required  to 
exhaust  such  lien  before  collecting  of  the  in- 
dorser.—Levy  V.  Wagner  (Tex.  CSv.  App.)  112. 

Where  it  is  contracted  that  failure  to  pay  one 
of  a  series  of  notes  shall  mature  all,  a  pur- 
chaser after  one  has  matured  in  effect  pur- 
chases all  after  maturity.— Lybrand  v.  Foller 
(Tex.  Civ.  App.)  10O5. 

Where  notes  secured  by  a  lien  on  a  home- 
stead show  upon  their  face  that  they  were  giv- 
en as  parts  of  the  same  ti-ansaction,  the_  first 
being  overdue  when  transferred  to  plaintiff,  it 
was  sufficient  to  charge  him  with  notice  of  de- 
fenses as  to  all  the  other  notes.- Lybrand  t. 
Fuller  (Tex.  Civ.  App.)  1(X)5. 

{   4.    Preaeatmeat,  deiaaad,  nottoe,  and 
protest. 

The  word  "mailed,"  as  applied  to  notice  of 
protest,  implies  that  the  requisite  postage  was 
prepaid.— Holla  State  Bank  v.  Pezoldt  (Mo. 
App.)  61. 

A  sworn  certificate  of  protest  by  a  notary 
public  held  prima  facie  evidence  of  demand,  re- 
fusal, and  protest,  as  well  as  of  notice  of  dishon- 
or to  parties  interested  in  the  note. — Rolla  State 
Bank  v.  Pezoldt  (Mo.  App.)  51. 

The  court  held  warranted  in  finding  that  in- 
dorser received  a  notice  of  dishonor  on  the  day 
following  that  on  which  it  was  mailed.— Bella 
State  Bank  v.  Pezoldt  (Mo.  App.)  61. 

The  burden  of  proof  rests  on  the  holder  of 
dishonored  paper  to  show  notice  of  protest  sea- 
sonably given  to  indorser.- Rolla  State  Bank  v. 
Pezoldt  (Mo.  App.)  51. 

Where  indorser  residing  in  the  city  where  a 
note  is  payable  receives  notice  of  protest  on  the 
day  following  the  last  day  of  errace,  it  is  imma- 
terial that  it  was  mailed,  instead  of  personally 
delivered.— Rolla  State  Bank  v.  Pezoldt  (Mo. 
App.)  51. 

If  indorser  of  dishonored  note  actually  re- 
ceives notice  by  any  means  not  later  than  the 
following  day,  it  is  sufficient  to  charge  him  as 
indorser,  though  the  notice  was  not  personally 
served  on  him.— Rolla  State  Bank  v.  Pezoldt 
(Mo.  App.)  51. 

An  indorser  of  a  note  may  waive  in  advance 

? resentment  and  notice  of  dishonor.— Keller  v. 
lome  Life  Ins.  Co.  (Mo.  App.)  612. 

{  6.     Paymeat  and  dlsoliavge. 

A  release  by  the  original  payee  of 'a  non- 
negotiable  note  before  notice  of  the  assignment 
to  plaintiff  held  a  bar  to  an  action  on  the  note. — 
Lowrey  v.  Danforth  (Mo.  App.)  39. 

A  release  of  a  nonnegotiable  note  on  account 
of  value  received  ly  services  rendered  by  de- 
fendant is  valid.— Lowrey  v.  Danforth  (Mo. 
App.)  39. 

A  written  release  expressing  an  intent  to  dis- 
charge an  outstanding  note  is  not  rendered  exec- 
utory by  a  further  promise  to  surrender  the 
note.— Lowrey  v.  Danforth  (ilo.  App.)  39. 

^  6.     Aotions. 

In  suit  on  notes,  held,  that  there  was  a  fatal 
variance    between    defendant's    pleading    and 


proof.— Boyd's  Adm'r  t.  Farmers'  Nat.  Bank 
(Ky.)  964. 

Where,  in  a  suit  on  notes,  the  defense  was 
that  collateral  had  been  pledged  from  which 
plaintiff  had  collected  enough  to  pay  the  notes, 
the  burden  of  proof  was  on  defendants.— 
Boyd's  Adm'r  r.  Farmers'  Nat  Bank  (Ky.)  964. 

Possession  of  a  promissory  note  payable  to 
order,  and  duly  indorsed  by  the  payee,  is  prima 
facie  evidence  of  title  in  the  holder. — Lowrey 
V.  Danforth  (Mo.  App.)  39. 

In  an  action  on  an  unindorsed  note  payable 
to  "Whoee  Tatley,"  found  among  the  papers 
of  "Hosea  Tapley,  deceased,  held,  that  it  might 
be  inferred  that  Hosea  Tapley  was  the  payee. — 
Tapley  v.  Herman  (Mo.  App.)  482. 

Evidence  is  admissible  to  identify  the  holder 
of  a  note  as  the  person  intended  by  the  name 
of  the  payee. — Tapley  v.  Herman  (Mo.  App.) 
482. 

An  answer  in  a  suit  on  a  note  showing  that 
the  amount  in  the  note  was  inserted  by  mutual 
mistake,  and  that  a  lesser  sum  was  due,  held 
to  authorize  the  reduction  of  plaintiff's  de- 
mand.— Tapley  v.  Herman  (Mo.  App.)  482. 

Possession  of  a  note  by  an  executor  allows 
an  inference  that  the  testator  was  an  owner. 
—Tapley  v.  Herman  (Mo.  App.)  482. 

In  an  action  on  a  note,  an  instmction  that 
monejy  deposited  in  a  bank  by  direction  of  plain- 
tiff, or  his  agent,"  as  payments  on  the  note, 
were  payments,  whether  credited  or  not,  heltl, 
under  the  pleadings  and  evidence,  to  be  error. 
— Eastham  t.  Patty   (Tex.  Civ.  App.)  224. 

In  an  action  to  foreclose  a  mortgage  given  to 
secure  a  note,  evidence  of  a  partial  payment 
which  was  not  pleaded  was  inadmissible. — 
Eastham  v.  Patty  (Tex.  Civ.  App.)  224. 

In  an  action  on  a  note,  a  plea  alleging  speci- 
fied payments  to  have  been  made  at  specified 
times  to  plaintiff  and  to  two  named  accents, 
but  not  stating  to  which  of  them  any  particular 
payment  was  made,  was  bad. — Eastham  v.  Pat- 
ty (Tei.  Civ.  App.)  224. 

A  requested  charge  that  the  jury  should  not 
consider  the  plea  of  want  of  consideration 
should  be  given;  there  being  no  evidence  under 
it.  but  merely  under  the  plea  of  insanity. — 
First  Nat.  Bank  v.  McGlnty  (Tex.  Civ.  App.) 
495. 

Th^  issue  being  merely  whether  the  person 
giving  the  note  was  insane,  admission  of  evi- 
dence that  its  cashier  thought  at  the  time  the 
person  executed  the  note  that  he  was  insane  is 
error.— First  Nat.  Bank  v.  McGinty  (Tex.  Civ. 
App.)  495. 

BONA  FIDE  PURCHASERS. 

See  "Vendor  and  Purchaser,"  {  3, 

Of   bill   of   exchange   or   promissory  note,   see 

"Bills  and  Notes.''  §  3. 
Of  warehouse  receipts,  see  "Warehousemen.** 

BONDS. 

Cancellation,  see  "Cancellation  of  Instruments," 
8  1. 

Of   building   and   loan   association    officer,    see 

"Building  and  Loan  Associations." 
Sureties  on  bonds,  see  "Principal  and  Surety." 

Bond*  for  performance  of  dutte*  of  tntat  or 

offloe. 
See  "Sheriffs  and  Constables,"  I  2. 

Bonda  in  legal  proceedtng*. 
See  "Appeal  and  Error,"  {  25 :  "Bail" ;  "Crim- 
inal Law,"  {  16;   'Replevin,*'  f  2. 
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BOOKS  OF  ACCOUNT. 

As  evidence,  see  "Evidence,"  {  9. 

BOUNDARIES. 

See  "Fences." 

I  I.     Deaoriptlon. 

Wliere  n  deed  expressly  calls  for  low-water 
mark  of  a  nonnavigable  stream  as  one  of  its 
boundaries,  the  rule  that  a  f^ant  bounded  by  a 
nonnavif^able  stream  will  extend  to  the  center 
of  the  stream  cannot  apply. — Webster  t.  Har- 
ris (Tenn.)  782. 

Where  a  stream  which  is  navigable  only  in 
the  ordinary  sense  is  a  boundary  of  lands,  title 
by  deed  extends  to  the  center  of  the  stream,  un- 
less an  intention  to  exclude  the  land  between 
the  bank  and  the  thread  of  the  stream  is  clear- 
ly expressed  in  the  deed.— Webster  v.  Harris 
(Tenn.)  782. 

i  2.    Evldeaee,    aseertelain«itt,    and    ea- 
tabUshnnent. 

A  stipulation  to  settle  the  controversy  in  an 
action,  signed  by  the  attorneys  after  the  plain- 
tiff's death,  considered,  and  Aeld,  that  they 
were  acting  as  authorized  agents  of  the  sole 
heir  and  devisee  of  the  deceased  plaintiff,  who 
was  entitled  to  be  substituted  in  the  action, 
and  that  be  was  bound  thereby. — Ht^per  v. 
Hickman  (Mo.  Snp.)  297. 

Evidence  held  sufficient  to  establish  a  certain 
boundary.  —  McCuUoch  v.  Patman  (Tex.  Civ. 
A  pp.)  1012. 

BREACH. 

Of  condition,  see  "Insurance,"  f  4. 

Of  contract,  see  "Contracts,"  I  4;    "Sales,"  { 

4;    "Vendor  and  Purchaser,"  |  2. 
Of  covenant,  see  "Insurance,"  |  4. 
Of  warranty,  see  "Sales,"  |§  .5,  7. 

BREAKING. 

SuBlciency  of,  to  constitute  burglary,  see  "Bur- 
glary," f  1. 

BRIBERY. 

Vndet  Pen.  Code,  {)  138,  144.  a  defendant 
nuder  arrest  illegally  could  uot  be  guilty  of 
bribing  the  officer  to  permit  him  to  escape. — 
Moore  v.   State  (Tex.    Or.   App.)   521. 

Indictment  for  attempting  to  bribe  an  officer 
to  permit  a  prisoner  to  escape  held  sufficient. — 
Moore  v.  State  (Tex.  Cr.  App.)  521. 

BRIDGES. 

S   !•    Recnlatlon  and  nae  for  traTel. 

Both  city  and  railroad  company  held  liable  for 
unguarded  approach  to  bridge  in  city  street  on 
right  of  way.— Gulf,  C.  &  S.  P.  Ky.  Co.  v. 
Sandifer  (Tex.  Olv.  App.)  461. 

Under  Sayles'  Aun.  Civ.  St.  1897,  arts.  4426, 
4438,  railroad  company  held  not  relieved  from 
liability  to  travelers  injured  by  defective  ap- 
proach to  bridge  in  city  street  on  right  of  way 
by  contract  with  city.— Gulf.  C.  &  S.  F.  Ry.  Co. 
V.  Sandifer  (Tex.  Civ.  App.)  461. 

Unguarded  condition  of  approach  to  bridge 
in  city  street  held  proximate  cause  of  injury 
to  travelers  precipitated  therefrom  by  shying 
of  horse.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Sandi- 
fer (Tex.  Civ.  App.)  461. 

Mother  and  minor  daughter,  driving  along  un- 
guarded approach  to  bridge  and  precii)itated 
therefrom  by  shying  of  horse,  held  not  guilty  of 
contributory  negligence.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Sandifer  (Tex.  Civ.  App.)  461. 


BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  J  14, 

BROKERS. 

{   1.    Compensstloit  sad  Ilea. 

Where  a  broker  introduced  to  his  principal  a 
purchaser,  the  broker  is  held  entitled  to  com- 
pensation, though  the  sale  is  not  consummat- 
ed on  original  terms  through  principal's  fault. 
— Veatch  v.  Norman  (Mo.  App.)  472. 

Where  a  real  estate  broker  brought  defend- 
ant and  a  prospective  purchaser  together,  re- 
sulting in  a  sale  by  defendant  on  cheaper  terms 
than  his  original  offer,  held,  he  was  entitled  to 
reasonable  compensation  for  the  services  ac- 
tually rendered.— Veatch  v.  Norman  (Mo.  App.) 
472. 

§   2.    AoiloiM  for  oompensatloii. 

Where,  in  a  suit  on  a  contract,  the  facts 
warrant  a  recovery  for  services,  a  right  there- 
to will  not  be  denied  because  petition  may  ask 
a  specific  commission. — Veatch  v.  Norman  (Mo. 
App.)  472. 

In  a  suit  to  recover  for  services  In  promoting 
a  sale,  a  certain  instruction  as  to  defendant's 
liability  in  case  plaintiff  did  his  part,  held  prop- 
er.—Alexander  V.  Wakefield  (Tex.  Civ.  App.) 
77. 

In  a  suit  by  promoter  to  recover  for  services 
in  promoting  a  sale,  evidence  as  to  representa- 
tions made  by  promoter  to  vendee  held  properly 
excluded.— Alexander  v.  Wakefield  (Tex.  Civ. 
App.)  77. 

In  a  suit  on  a  contract  providing  for  paymeut 
for  services  on  the  conclusion  of  "any  trade," 
evidence  that  the  trade  finally  consummated 
was  not  the  one  pending  Acid  properly  excluded. 
—Alexander  v.  Wakefield  (Tex.  Civ.  App.)  77. 

In  an  action  for  services  in  selling  cattle  un- 
der a  contract,  an  instruction  authorizing  a  re- 
covery on  a  quantum  meruit  held  error. — 
Frey  v.  Klar  (Tex.  Civ.  App.)  211. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

The  official  signature  of  the  secretary  of  a 
company  to  a  memorandum  on  the  back  of  his 
own  official  bond  held  not  to  be  a  signature  by 
him  of  such  bond  as  principal. — North  St.  Looi^ 
Building  &  I»an  Ass'n  v.  Obert  (Mo.  Sup.) 
1044. 

Where  a  building  and  loan  contract  was  usu- 
rious, the  court  properly  charged  plaintiff  with 
the  amount  of  the  loan  and  credited  him  the 
value  of  the  stock  and  the  sums  paid  on  in- 
terest and  premium. — People's  Building,  Loan  & 
Savings  Ass'n  v.  Marston  (Tex.  Civ.  App.)  1034. 

A  building  and  loan  contract  held  usurious. — 
People's  Building,  Iioan  &  Savings  Ass'n  v. 
Marston  (Tex.  Civ.  App.)  1034: 

BURDEN  OF  PROOF. 

In  civil  actions,  see  "Evidence,"  S  8. 

lu  criminal  prosecutions,  see  "Homicide,"  {  6. 

BURGLARY. 

i   1.    OSeasea    and  respoaalUUty  there- 
for. 

A  comcrib,  used  solely  for  storing  com  and 
feed,  is  a  house,  within  the  statutes  relating 
to  burglary.— Barber  v.  State  (Tex.  Or.  App.) 
515. 

The  opening  of  a  closed  door  involves  the  use 
of  sufficient  force  to  constitute  the  breaking 
essential   to   burglary.— Barber   v.    State   (Tex. 

Cr.  -\pp.)  515.  C'r^r^n\t:> 
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I  S.     Proaeontlon    and    pnnialiinent. 

Where  an  indictment  chnrRed  burglary  with 
intent  to  commit  theft,  without  alleging  spe- 
cifically the  property  taken,  the  alleged  fact 
that  what  accused  actually  stole  was  a  pert 
of  the  realty,  not  the  subject  of  theft,  would 
not  prevent  conviction.— Farris  v.  State  (Tex. 
Or.  App.)  140. 

In  a  prosecation  for  burglary,  where  owner- 
ship was  alleged  in  a  person  whom  the  evi- 
dence showed  was  part  owner  and  in  actual 
control,  there  was  no  variance.— Farris  v. 
State  (Tez.  Cr.  App.)  140. 

BUfilAL  GROUNDS. 

See  "CemeterieB." 

CALENDARS. 

Computation  of  time,  see  "Time." 
Of  causes  for  trial,  see  "Trial,"  I  2. 

CANCELLATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 
Rescission  of  contract,  see  "Contracts,"  S  8; 
"Sales,"  S  8;   "Vendor  and  Purchaser/'  {  1. 

I   1.    Rlsht  of  aotion  and  defenses. 

A  grantor,  seeking  a  cancellation  of  his  deed 
on  the  ground  that  it  was  void,  as  inconsistent 
with  provisions  of  the  will  under  which  the 
land  was  held,  need  not  first  tender  back  the 
consideration  received,  where  the  defendant  has 
in  his  bands  rents  amounting  to  more  than  the 
consideration. — Call  v.   Shewmaker   (Ky.)  749. 

Suit  to  cancel  a  bond  held  not  premature, 
though  no  action  had  been  brought  on  the  bond. 
—Craig  V.  McKnight  (Teun.)  322. 

Equity  will  set  aside  a  deed  for  fraud,  as 
well  of  an  estate  purely  in  expectancy  as  of  an 
estate  in  priesenti.— Wells  t.  Houston  (Tex. 
Civ.  App.)  183. 

i  2.     Proeeedlass  and  relief. 

Allegations,  in  a  petition  to  set  aside  a  con- 
veyance for  fraud,  as  to  vendee's  knowledge  of 
the  value  of  the  property  conveyed,  and  con- 
cealment thereof,  held  material,  when  made 
and  taken  with  other  appropriate  allegations. — 
Wells  V.  Houston   (Tex.  Civ.  App.)  183. 

In  a  suit  to  cancel  a  deed  for  fraud,  intimate 
relations  of  friendship  between  the  parties  need 
not  be  specially  pleaded  to  entitle  plaintiff  to 
prove  the  same.— Wells  v.  Houston  (Tex.  Civ. 
App.)  183. 

In  view  of  the  evidence,  held,  that  the  ques- 
tion of  ratification  of  a  conveyance  obtained  by 
fraud  was  pronerly  submitted  to  the  jury, — 
Wells  V.  Houston  (Tex.  Civ.  App.)  183. 

On  an  issue  as  to  whether  a  conveyance  was 
procured  by  fraud,  an  instruction  to  find  that 
It  was,  if  the  jury  should  find,  from  the  evi- 
dence, that  tite  consideration  was  so  grossly  in- 
adequate as  to  shock  the  conscience,  was  er- 
ror, being  on  the  weight  of  evidence.— Wells 
T.  Houston  (Tex.  Civ.  App.)  183. 

A  charge  in  a  snit  to  cancel  a  deed  for  fraud 
held  to  require  a  finding  of  matters  by  the  jury 
sufficient  to  require  cancellation,  and  hence  not 
to  have  prejudiced  defendants  because  it  also 
required  findings  of  additional  facts  not  author- 
ized to  be  submitted. — Wells  v.  Houston  (Tex. 
Civ.  App.)  183. 

In  a  snit  to  cancel  a  contract  and  deeds  made 
in  pursuance  thereof,  on  the  ground  of  fraud, 
by  a  party  to  the  contract  and  the  grantor  in 
the  deeds,  the  other  parties  to  the  contract,  the 
grantee  and  his  vendee,  held  proper  parties.— 
American  Cotton  (Jo.  v.  CJollier  (Tex.  Civ.  App.) 
lOZl* 


In  a  suit  to  cancel  a  contract  and  deeds 
made  in  pursuance  thereof  on  the  ground  of 
false  representations  as  to  the  character  of 
the  round  cotton  bale  process,  evidence  as  to 
the  claims  made  for  it  at  the  time  of  the  trial, 
more  than  four  years  afterwards,  held  inad- 
missible. —  American  Cotton  Co.  v.  Collier 
(Tex  Civ.  App.)   1021. 

In  a  suit  to  cancel  a  contract  and  deeds 
made  in  pursuance  thereof  on  the  ground  of 
false  representations  as  to  the  character  of 
the  round  cotton  bale  process,  evidence  as  to 
the  saviug  to  the  farmers  in  handling  cotton 
in  the  round  bale  held  inadmissible. — American 
Cotton  Co.  v.  Collier  (Tex.  Civ.  App.)  1021. 

In  a  snit  to  cancel  a  contract  and  deeds 
made  iu  pursuance  thereof  ou  the  groand  of 
false  representations  as  to  the  character  of 
the  round  cotton  bale  process,  the  objection 
to  a  question,  on  cross-examination,  if  plain- 
tiff knew  how  many  round  bale  processes 
there  were  in  the  country,  held  properly  sus- 
tained.— American  Cotton  Co.  v.  (Jollier  (Tex. 
Civ.   App.)   1021. 

In  a  suit  to  cancel  a  contract  and  deeds  made 
in  pursuance  thereof,  and  second  contract  snb- 
sequently  made,  on  the  ground  of  fraud,  where 
defendant  pleaded  that  plaintiff  ratified  the  con- 
tracts, an  instruction  that  plaintiff  could  not 
recover  if  he  ratified  the  contracts  JkcW  not 
erroneous.  —  American  Cotton  Co.  v.  Collier 
(Tex.  Civ.  App.)  1021. 

A  verdict,  iu  a  suit  to  cancel  a  contract  and 
deeds  made  in  pursuance  thereof,  for  plain- 
tiff, except  as  to  a  designated  block  as  de- 
scribed in  one  of  the  deeds,  held  sufficient — 
American  Cotton  Co.  t.  Collier  (Tez.  (St. 
App.)   1021. 

CANVASS  OF  VOTES. 

See  "ElecUons,"  f  4. 

CARNAL  KNOWLEDGE. 


See  "Rape." 


CARRIERS. 


1  1.     Carrlace  of  (ooda. 

A  receiving  carrier  held  entitled  to  freight 
paid  a  carrier  from  whom  it  receives  goods. — 
Glover  v.  Cape  Girardeau,  B.  &  S.  R.  Co.  (Mo. 
App.)  599. 

Where  a  carrier  agrees  to  transport  freight 
over  its  own  and  connecting  lines,  it  is  answer- 
able for  damages  on  the  connecting  line. — Gulf, 
C.  &  S.  K.  Uy.  Oo.  V.  l*atherwood  (Tex.  Civ. 
App.)  119. 

In  connection  with  evidence  that  a  carrier 
contracted  to  carry  freight  over  its  own  and  a 
connecting  line,  evidence  of  its  custom  so  to  con- 
tract is  admissible.— Gulf,  0.  &  S.  F.  By.  Ot. 
v.  Leatherwood  (Tex.  Civ.  App.)  119. 

Stipulation  in  contract  of  shipment  to  pay  "at 
the  rate  of  tariff,"  held  not  to  make  the  shipper 
liable  to  pay  more  than  the  rote  agreed  on.— 
Gulf,  C.  &  S.  V.  Ry.  Oo.  v.  Leatherwood  (Tex. 
Civ.  App.)  119. 

Evidence  held  not  to  show  that  a  higher 
freight  rate  than  contracted  for  was  established 
and  published  as  required  by  the  interstate  com- 
merce act.— Gulf.  C.  &  S.  V.  Ry.  Co.  v.  Leather- 
wood  (Tex.  Civ.  App.)  119. 

Where  a  shipper  and  carrier  have  agreed  on  a 
rate,  admission  of  a  letter  from  the  carrier's 
general  freight  agent  to  the  shipper,  written 
in  accordance  with  the  agreement,  and  quoting 
such  rate,  is  not  error.— Gulf,  C.  &  S.  F.  Rf. 
Co.  v.  Leatherwood  (Tex.  Civ.  App.)  119. 

In  action  against  carrier  for  refusal  to  deliv- 
er goods,  refusal  of  instructioiu^  to  right  t» 
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retain  eoods  for  charges  accruiuK  from  misdirec- 
tion held  error.— Texas  ft  P.  Ky.  Co.  v.  Klep- 
per  (Tex.  CIt.  App.)  426. 

A  shipper  of  cotton  hj  bill  of  lading  held,  un- 
der rules  of  railroad  commission,  entitled  to  no 
deduction  from  freight  rate;  it  not  being  com- 
pressed because  there  was  no  compress  at  sbip- 
pini;  point  or  intermediate  station. — Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Orthwein-Fitehugh  Cot- 
ton Co.  (Tex.  Civ.  App.)  490. 

I   2.    Carrlase  of  live  atook. 

Shippers  haying  a  contract  for  a  certain  rate 
for  carrying  cattle  are  not,  by  refusing  for  a 
time  to  pay  a  higher  rate  demanded,  prevented 
from  recovering  damages  for  injuries  to  the  cat- 
tle from  ill  treatment  while  detained.— Gulf,  C. 
&  S.   P.  Ry.  Co.  ▼.  Leatherwood  (Tex.  CSv. 

App.)  iiy. 

A  railway  company,  contracting  to  ship  cattle 
over  its  own  and  a  connecting  line  to  a  certain 
point,  was  liable  for  injury  occurring  on  the 
connecting  line. — Texas  &  P.  Ry.  Co.  r.  Mc- 
Corty  (Tex.  Ctv.  App.)  229. 

Where  a  railroad  company  contracted  to  ship 
cattle  over  its  own  and  a  connecting  line,  and 
in  an  action  against  both  companies  for  injury 
to  the  cattle  on  the  connecting  liD«  judgment 
was  recovered  against  both,  with  judgment 
over  in  favor  of  the  contracting  company 
against  the  connecting  company,  the  latter 
could  not  complain.— Texas  &  P.  Ry.  Co.  v. 
McCarty  (Tex.  av.  App.)  229. 

i    3.    Carriage  of  paaannsera. 

Where  plaintiff  was  assaulted  in  a  station 
about  3  hours  before  the  schedule  time  for  the 
departure  of  her  train,  the  carrier  was  not 
liable,  in  the  absence  of  any  contract  to  ac- 
commodate her  for  a  longer  time  than  tbe  30 
minutes  fixed  by  statute  for  keeping  open  the 
waiting  room  prior  to  the  departure  of  trains.— 
Illinois  Cent.  R.  Co.  v.  Laloge  (Ky.)  795. 

Evidence  in  an  action  for  ejecting  a  passen- 
ger from  a  street  car  held  to  authorize  a  find- 
ing that  the  company  ratified  the  acts  of  its 
conductor.— Deuison  &  S.  Ry.  Co.  v.  Randell 
(Tex.   CSv.  App.)  1013. 

In  an  action  for  malictous  assault  lu  eject- 
ing a  passenger  from  a  street  car,  evidence 
held  to  warrant  the  submission  of  the  plain- 
tiff's right  to  recover  exemplary  damages  to 
the  ju^.— Denlson  &  8.  Ry.  Oo.  T.  Randell 
(Tex.  Civ.  App.)  1013. 

I  4.    -^  Parsonal  Injuries. 

In  an  action  tot  injuries  to  a  passenger,  where 
there  was  no  evidence  that  it  was  through 
negligence,  an  instruction  was  not  objection- 
able for  failure  to  render  liability  contingent 
on  a  finding  of  negligence. — Louisville  &  N. 
R.  Co.  V.   Steenberger  (Ky.)  1094. 

Where  a  passeni^er  jumps  from  a  moving  train 
in  a  station  and  slips  on  tbe  platform,  and  there 
is  a  conflict  of  evidence  as  to  whether  the  plat- 
form was  greasy,  he  is  entitled  to  go  to  the 
jury.— Newcorab  v.  New  York  Cent.  &  H.  R.  R. 
Co.  (Mo.  Sup.)  348. 

In  action  by  passenger  for  injuries  sustain- 
ed on  jumping  from  train  in  defendant's  depot, 
hf!d  error  to  charge  plaintiff  could  not  recover 
unless  defendant's  negligence  was  sole  cause 
of  injury.— Newcomb  v.  New  York  Cent.  &  H, 
R.  R.  Co.  (Mo.  Sup.)  348. 

Depot  platform  held  not  to  have  been  negli- 
gently constructed.  —  Newcomb  v.  New  York 
Cent.  &  H.  R.  R.  Co.  (Mo.  Sup.)  348. 

Instructions  in  an  action  by  a  passentfer 
against  a  street  car  company  for  personal  in- 
juries sustained  by  a  collision  with  a  dray  held 
not  to  require  too  high  a  degree  of  care  of  de- 
fendant. —  Memphis  St.  Ry.  Oo.  t.  Norris 
(Tenn.)  825. 


A  female  passenger  Md  entitled  to  recover 
from  a  earner  for  au  assault  and  indignities 
offered  her  while  in  the  carrier's  waiting  room 
by  a  disorderly  persdn  permitted  to  be  there. 
—Houston  &  T.  C.  R.  Co.  v.  Phillio  (Tex. 
Sup.)   094. 

A  husband  of  a  female  passenger,  not  in- 
tending to  himself  become  a  passenger,  htld 
not  entitled  to  recover  for  indignities  and  as- 
sault suffered  in  the  carrier's  station,  while 
merely  accompauyiug  his  wife  to  the  train. — 
Houston  &  T.  C.  R.  Co.  v.  Phillio  (Tex.  Snp.> 
994. 

In  action  by  passenger  against  carrier  for 
negligence,  evidence  held  to  sustain  verdict  for 
plaintiff.— International  &  G.  N.  R.  C!o.  v.  Phil- 
lips (Tex.  Civ.  App.)  107. 

It  is  the  duty  of  a  street  railway  company 
to  exercise  the  highest  degree  of  care  in  oper- 
ating its  cars  to  prevent  injury  to  passengers. 
— Citizens'  Ry.  Co.   v.   Craig  (Tex.  CSv.  App.) 

It  is  the  duty  of  a  railroad  company  to  uai  that 
high  degree  of  care  for  the  protection  of  its 
passengers  which  wenld  be  exercised  by  very 
cautious,  prudent,  and  competent  persons  under 
similar  circumstances,  in  providmg  necessary 
heat,  water,  and  seats  for  tbe  protection  of  their 
health.— St.  Louis  8.  W.  Ry.  Co.  of  Texas  v. 
Campbell  (Tex.  Civ.  App.)  451. 

The  mere  fact  that  a  railroad  company  re- 
ceives a  passenger  without  protest  on  a  train 
which  did  not  stop  at  the  station  to  which  she 
had  a  ticket,  and  she  did  not  know  that  it  did 
not  stop  there,  did  not  make  the  company  liable. 
—St.  Louis  S.  W.  Ry.  Co.  of  Texas  v.  Camp- 
bell (Tex.  Civ.  App.)  451. 

A  passenger  rightfully  on  a  train,  though  in 
a  wrong  coach,  held  not  a  trespasser. — Gulf,  O. 
&  S.  F.  Ry.  Co.  V.  Shelton  (Tex.  Civ.  App.) 
U53. 

Where  a  passenger  was  directed  to  alight 
from  a  moving  train  at  night,  the  railroad  was 
negligent  in  not  having  the  platform  sufficiently 
lighted.— Gulf,  C.  &  S.  F.  By.  Go.  v.  Shelton 
(Tex.  CiT.  App.)  653. 

A  railroad  was  negligent  in  maintaining  a 
platform,  on  which  passengers  were  expected 
to  alight,  with  a  space  of  12  or  13  inches  be- 
tween it  and  the  lower  steps  of  the  car. — Qulf, 
C.  &  S.  F.  Ry.  Co.  V.  Shelton  (Tex.  Civ.  App.) 
653. 

A  railroad  was  negligent  where  the  conductor 
in  charge  of  the  train  failed  to  inform  a  pas- 
senger that  there  were  coaches  attached  to  the 
train  in  which  he  might  continue  his  journey. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shelton  (Tex.  Civ. 
App.)  653. 

Where  a  passenger  was  ordered  by  an  em- 
ploye to  alight  from  a  inoving  train,  held,  that 
he  had  a  right  to  presume  that  such  employ^ 
had  authority  to  give  such  commands. — Gulf, 
C.  &  S.  F.  Ry.  Oo.  V.  Shelton  (Tex.  Civ.  App.) 
053. 

A  railroad  was  negligent  where  an  employ^ 
failed  to  stop  a  moving  train  in  order  to  permit 
a  passenger,  who  had  been  instructed  to  alight, 
to  do  so  with  safety.— Gulf,  C.  &  S.  F.  Ry.  Co. 
V.  Shelton  (Tex.  Civ.  App.)  653. 

A  railroad  was  negligent  where  an  employe, 
who  knew  that  the  platform  was  Insuf&ciently 
lighted  and  of  the  existence  of  a  space  between 
it  and  the  lower  steps  of  the  car,  directed  and 
commanded  a  passenger  to  leave  the  train  while 
under  motion. — Gulf,  0.  &  S.  F.  By.  Co.  v. 
Shelton  (Tex.  Civ.  App.)  653. 

Evidence  held  to  warrant  a  recovery  by  a 
father  for  injuries  to  his  minor  son  from  the 
premature  starting  of  a  train. — St.  Louis  S. 
W.  Ry.  C!o.  of  Texas  v.  Byers  (Tex.  Civ.  App.) 


Digitized  by 


Google 


1136 


69  SOUTHWESTERN  REPORTER. 


S   5.    —  Oontrlbntory      BecllKenee      of 
peraoit  injured. 

In  an  action  by  a  passenger  for  an  injnr^, 
held,  that  it  was  a  question  fpr  the  jury  wheth- 
er the  jerk  of  the  train  rauslng  the  injury  was 
nn  extraordinary  one. — Illinois  Cent.  R.  Co.  t. 
Crady  (Ky.)  706. 

Where  a  passenger  Jumped  from  a  moTing 
train  and  slipped  on  a  greasy  platform,  he 
could  not  recover  if  his  negligence  directly  con- 
tributed to  the  injury,  though  it  was  only  slight. 
— Newcomb  v.  New  York  Cent.  &  H.  R.  R.  Co. 
(Mo.  Sup.)  348. 

A  passenger,  alighting  from  a  slowly  moring 
train  in  the  dark  on  a  depot  platform  at  the 
request  of  an  employ^,  was  not  guilty  of  con- 
tributory negligence.— Gulf,  C.  &  8.  F.  Ry.  Co. 
V.  Shelton  (Tex.  Civ.  App.)  653. 

A  railroad  held  not  relieved  from  liability  for 
an  accident  to  a  passenger  received  in  alight- 
ing by  an  announcement  in  the  coach  which 
the  passenger  could  have  heard,  had  he  not 
been  asleep.— Gulf,  C.  &  S.  F.  By.  Co.  v.  Shel- 
ton (Tex.  Civ.  App.)  653. 

Elvidence  that  no  one  had  offered  to  stop  the 
train,  or  warned  plaintiff  not  to  alight,  held 
admissible.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Shel- 
ton (Tex.  Civ.  App.)  653. 

In  an  action  against  a  railroad  for  injuries 
received  in  alighting  from  a  moving  train,  an 
instruction  as  to  contributory  negligence  held 
properly  refused.- Gulf.  C.  &  S.  F.  Ky.  Co.  t. 
Shelton  (Tex.  Civ.  App.)  653. 


See  "Animars." 


CATTLE. 


CAUSE  OF  ACTION. 


See  "Action." 

CEMETERIES. 

The  mere  passage  of  a  city  ordinance  prohib- 
iting fntnre  interments  In  a  graveyard  held  not 
to  constitute  an  abandonment  of  the  graveyard. 
-Kansas  City  v.   Scarritt  (Mo.  SupO  283. 

The  proximity  of  land  to  a  graveyard  is  not 
an  element  enhancing  the  value  of  such  land, 
BO  as  to  prevent  the  land  reverting  to  the  orig- 
inal owners  or  its  abandonment  for  burial  pnr- 
poses.— Kansas  City  v.  Scarritt  (Mo.  Sup.)  283. 

CERTAINTY. 

As   to   subject-matter   of  contract,   see   "Con- 
tracts," 9  1. 

CERTIFICATE. 

Of  acknowledgment  of  written  instrument,  see 
"Acknowledgment,"  {  1. 

CERTIORARI. 

i   1.    Nature  and  E^oiuids. 

Sand.  &  H.  Dig.  S  1125.  does  not  authorize 
certiorari  to  review  the  action  of  the  peniteu- 
tiarv  commission.— McConnell  v.  Arkansas  Brick 
&  Mfg.  Co.  (Ark.)  558. 

CHALLENGE. 

To  juror,  see  "Jury,"  {  8. 

CHANCERY. 

See  "Equity." 

CHANGE  OF  VENUE. 

Of  civil  action,  see  "Venue,"  $  2. 
Of  criminal  prosecutions,  see  "Oiminal  Law," 
i   3. 


CHARACTER. 

Admissibility  of  evidence  as  to,  see  "Evidence," 
i  4. 

CHARGE. 

By  carrier,  see  "Carriers,"  S  1. 
To  jury  in  civil  actions,  see  "Trial,"  {(  7-12. 
To  jury,  in  criminal  prosecutions,  see  "Criminal 
liaw,'*  {  14. 

CHATTEL  MORTGAGES. 

See  "Pledges";    "Usury,"  §  1. 

{   1.    Fillnc,  reoordlnc,  and  reKi*t*a*l«B* 

Chattel  mortgage  must  be  recorded  in  the 
county  of  the  owner's  residence,  if  he  have  a 
place  of  residence  in  this  state.— Day  &  Oon- 
gleton  Lumber  Co.  t.  Mack  (Ky.)  712. 

{   2.    Coaatmotlon  and  operation. 

Question  whether  a  mortgage  is  to  be  taken 
in  connection  with  an  agreement,  in  which 
case  it  is  void,  or  in  connection  with  a  power 
of  attorney,  and  so  valid,  held  question  for 
jury.— Hargadine-McKitrick  Dry  Goods  O).  r. 
Bradley   (Ind.  T.)  862. 

(  3.     RiKkta  and  UabiUtlea  of  parties. 

After  condition  broken,  the  chattel  mortgagee 
is  entitled  to  possession  of  the  property  there- 
by conveyed. — ^Edmonston  v.  Jones  (Mo.  App.) 
741. 

{  4,     Foreelosnve. 

In  an  action  to  enforce  a  chattel  mortgage, 
the  failure  to  describe  the  proiierty  in  the  peti- 
tion does  not  render  the  judgment  void.— Day 
&  Congleton  Lumber  Co.  v.  Mack  (Ky.)  712. 

It  is  often  the  duty  of  one  exercising  the 
power  of  sale  under  a  chattel  mortgage  to  sell 
in  parcels,  and  not  in  bulk.— Edmonston  y. 
Jones  (Mo.  App.)  741. 

CHEAT. 

See  "False  Pretenses";  "Fraud." 

CHILD. 

See  "Bastards";    "Guardian  and  Ward";    "In- 
fants." 
Competency  as  witness,  see  "Witnesses,"  i  I. 

CHOSE  IN  ACTION. 

Assignment,   see   "Assignments." 

CHURCH. 

See  "Religious  Societies." 

CITATION. 

See  "Process." 

CITIES. 

See  "Municipal  CJorporationa." 

CITIZENS. 

See  "Indians." 

Equal  protection  of  laws,   see  "Constitutional 

Law,''^  i  4. 
Privileges  and  immunities,  see  "Constitutional 

Law,"  {  3. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  SV  3.  4. 

CLAIM  AND  DELIVERY. 

See  "Replevin."  ^  . 
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CLAIMS. 

Against  estate  of  bankrupt,  see  "BaiikraptC7." 
Against  estate  of  decedent,  see  "Executors  and 

Administrators,"  i  4. 
Mining  claims,  see  "Mines  and  Minerals,"  S  !■ 
To  property  levied  on,  see  "Attachment,"  f  1. 

CUSS  LEGISLATION. 

See  "Constitntional  Law,"  |  3. 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  |  10. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLECTION. 

By  bank,  see  "Banks  and  Banking,"  |  1. 
Of  estate  of  decedent,  see  "Execntors  and  Ad- 
ministrators," f  2. 

COLOR  OF  TITLE. 

To   sastain   adverse  possession,   see   "Adverse 
Possession." 

COMBINATIONS. 

See  "Conspiracy";  "MonopoUes,"  S  1- 

COMMERCE. 

C:irriage  of  goods  and  passengers,  see   "Car- 
riers?* 
Inspection  of  merchandise,  see  "Inspection." 

COMMISSIONERS. 

See  "United  States  Commissioners." 

COMMISSIONS. 

Of  connty  officers,  see  "Counties,"  (  1. 
Of  ezecQtor  or  administrator,  see  "Bzecators 
and  Administrators,"  |  8. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  LAW. 

Presumption  as  to  common  law  in  other  states, 
see  "Evidence,"  g  2. 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  {  2. 

COMMUNITY  PROPERTY. 

See  "Hnsband  and  WUe."  1 4. 

COMPENSATION. 

For  services,  see  "Master  and  Servant,"  {  2. 

For  winding  up  partnership  business,  see  "Part- 
nership," f  2. 

Of  attorney,  see  "Attorney  and  Client,"  |  1. 

Of  broker,  see  "Brokers,"  {  1. 

Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  {  8. 
69  S.W.— 72 


COMPETENCY. 

Of  evidence,  see  "Criminal  Law,"  |  4. 

Of  evidence  in  dvil   actions,  see  "Evidence," 

Of  Juror,  see  "Jury,"  {  8. 

Of  witnesses  in  general,  see  "Witnesses,"  |  L 

COMPLAINT. 

In  criminal   prosecution,   see   "Indictment  and 
Information." 

COMPOSITIONS   WITH   CREDITORS. 

See  "Compromise  and  Settlement" 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment";  "Belease." 

An  agreement  between  plaintiff  and  defend- 
ant to  "relinquish  and  cancel  all  book  ac- 
counts, contracts,  and  demands  existing  be- 
tween said  parties"  held  a  settlement  of  bU  mu- 
tual accounts. — Kentucky  River  Lumber  Co. 
V.  Moore- Whipple  Lumber  Co.   (Ky.)  704. 

Where  one  seeks  to  surcharge  a  settlement 
of  account  for  mistake  of  facts  not  known  to 
him,  he  must  sustain  the  chaj^ge  clearly^/  a 
preponderai 
(Ky.)  1103. 


preponderance    of    evidence. — Bailey    v.    Wood 


■ly  by 
.    Woo 


COMPUTATION. 

Of  period  of  limitation,  see  "limitation  of  Ac- 
tions," I  2. 
Of  time,  see  "Time." 

CONCLUSION. 

Of  witness,  see  "Evidence,"  {  11. 

CONDEMNATION. 

Taking  property  for  public  use,  see  "Eminent 
Domain." 

CONDITIONS. 

In  insurance  policies,  see  "Insurance,"  I  4. 

Precedent  to  action,  see  "Limitation  of  Ac- 
tions," {  2. 

Precedent  to  cancellation  of  deed,  see  "Cancel- 
lation of  Instruments,"  i  1. 

CONFESSION. 

Admissibility  in  evidence,  see  "Criminal  Law," 
§9. 

CONFIDENTIAL  RELATIONS. 

DiscloBore  of  communications,  see  "WitneBses," 

CONFLICT  OF  LAWS. 

Conflicting  Jnrisdietion  of  courts,  see  "Courts," 

i  7. 

What  law  governs  construction  of  contract,  see 
"Contracts,"  I  2. 

What  law  governs  gaming  contracts,  see  "Gam- 
ing," i  1. 

What  law  governs  usury,  see  "Usury,"  §  1. 

CONNECTING  CARRIERS. 

See  "Carriers,"  ff  1. 
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CONSIDERATION. 

Of  bill   of  exchange  or  promissory  note,   see 

"Bills  and  Notes,"  i  1. 
Of  contract,  see  "Contracts,"  {  1. 
Of  subscription,  see  "Subscription." 

CONSPIRACY. 

Combinations  to  monopolize  trade,  see  "Monopo- 
lies." i  1. 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  g  8. 

i   1.    Crlininal  responsibility. 

Defendant  was  properly  convicted  of  the  of- 
fense of  conspiracy  to  defraud  under  an  indict- 
ment cbarginK  that  offense,  though  the  offense 
thus  charged  is  a  misdemeanor,  and  the  facts 
alleged  showed  that  the  acts  done  amounted  to 
a  felony. — Wait  r.  Commonwealth  (Ky.)  697. 


CONSTABLES. 


See  "Sheriffs  and  Constables." 

CONSTITUTIONAL  LAW. 

Necessity  of  raising  constitutional  questions  in 
trial  court,  see  "Appeal  and  Error,"  §§  3-7. 

Provisions  reUitlhg  to  particular  subjects. 

See  "Eminent  Domain,"  f  1;  "Jury,"  {  1; 
"Licenses,"  {  1. 

Constitutionality  of  laws  allowing  extradition 
from  territories,  see  "Extradition,"  i  1. 

Enactment  and  validity  of  statutes,  see  "Stat- 
ntes,"  S  1. 

Necessity  of  indictment  or  presentment  in  crimi- 
nal prosecution,  see  "Indictment  and  Informa- 
tion,^' f  1. 

Subjects  and  titles  of  statntes,  see  "Statates^" 
§2. 

{    1.    Distributioik  of  gcvemmeiital  pow- 
ers and  fmotioiia. 

Act  Cong.  June  28,  1898,  and  Atoka  agree- 
ment with  the  Choctaw  and  other  tribes,  held 
not  void  as  a  delegation  of  legislative  power  in 
violation  of  Const.  C.  S.  art.  1,  §{  1,  7.— Ansley 
V.  Ainsworth  (Ind.  T.)  884. 

An  objection  that  the  Atoka  agreement  rela- 
tive to  the  Choctaw  and  Chickasaw  Nations 
was  procured  by  congress  to  be  adopted  by  such 
nations  by  duress  and  coercion  cannot  be  con- 
sidered by  the  courts.  —  Ansley  v.  Ainsworth 
(Ind.  T.)  884. 

Under  Const,  art.  1,  f  28,  the  legislature  can- 
not delegate  its  authority  in  a  municipal  char- 
ter to  set  aside,  vacate,  suspend,  or  repeal  the 
general  laws  of  the  state  as  to  the  regulation 
of  saloons.— Arroyo  v.  State  (Tex.  Or.  App.) 

{  2.    OMi^atloB  of  oontraott. 

The  constitutional  prohibition  of  laws  impair- 
ing the  obligation  of  contracts  is  no  limitation 
on  the  powers  of  congress. — Ansley  t.  Ains- 
worth (Ind.  T.)  884. 

I  3.     FrivlleKes  or  Immviiltto*,  aad  elass 
leglslatioii. 

Acts  1899,  c.  59,  permitting  children  outside 
the  limits  of  a  city  to  attend  its  schools,  held 
not  contrary  to  Const,  art.  11,  8  8,  forbidding 
class  legislation.— Eidmondson  t.  Board  of  Edu- 
cation (Tenn.)  274. 

Acts  1901,  c.  124,  relative  to  Juries  in  coun- 
ties of  over  a  certain  population  held  not  vio- 
lative of  Const,  art.  11,  i  8,  prohibiting  class 
legislation.— Turner  v.  State  (Tenn.)  774. 

Dallas  City  Charter,  i  1.^9,  granting  a  special 
immunity  to  the  municipality,  held  not  uncon- 
stitutional, under  Bill  of  Rights,  art.  1,  8  3. — 
City  of  Dallas  v    Lentz  (Tex.  Civ.  App.)  166. 


S  4.    Eqnal  protection  of  laira. 

Antitrust  Act  1895  (Rev.  St.  1895,  arts.  5313. 
.5314)  held  constitutional  to  the  extent  that  it 
authorizes  the  forfeiture  of  corporate  cliartera 
and  the  revocation  of  licenses  to  foreign  corpo- 
rations by  the  state. — State  v.  Shippers'  Com- 
press &  Warehouse  Co.  (Tex.  Sup.)  58. 

S   5.     Dne  process  of  Ia\r. 

Acts  1899.  c.  59,  permitting  children  outside 
the  limits  of  a  city  to  attend  its  schools,  held 
not  a  deprivation  of  property  without  dne  pro- 
cess of  law,  contrary  to  Const,  art  1,  §  8.— -Ed- 
mondson  v.  Board  of  Education  (Tenn.)  274. 

CONTEST. 

Of  election,  see  "Elections,"  {  S. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Law," 
t  10. 

Plaintiff  held  entitled  to  a  continuance  to  en- 
able him  to  procure  testimony  of  vital  impor- 
tance, discovered  after  the  term  began;  bis 
attorney  having  become  disabled  just  before 
the  term  began.— Kentucky  Union  Co.  v.  Pat- 
ton  (Ky.)  791. 

Refusal  of  continuance  on  account  of  demand 
to  produce  papers  held  proper. — Sisk  v.  Ameri- 
can Cent.  Fire  Ins.  Co.  (Mo.  App.)  687. 

Insurer  held  not  to  have  shown  diligence  in 
securing  evidence,  so  as  to  be  entitled  to  con- 
tinuance of  suit  on  policy. — American  Cent.  Ins. 
Co.  V.  Heath  (Tex.  Civ.  App.)  235. 

CONTRACTS. 

Agreements    within    statute    of    frauds,    see 

"Frauds,   Statute  of." 

Assignment,  see  "AssignmentSL" 

Cancellation,  see  "Cancellation  of  Instruments." 

Damages  for  breach,  see  "Damages,"  t  4. 

Impairing  obligation,  see  "Constitutional  Law," 
S  2. 

liiquidated   damages  or  penalties,  see  "Dam- 
ages," 8  2. 

Novation,    see   "Novation." 

Operation  and  effect  of  gaming  laws,  see  "Gam- 
ing." §  1. 

Operation  and  effect  of  usury  laws,  see  "Usury, 
i  1. 

Parol    or   extrinsic    evidence,    see    "Evidence," 
{  10. 

Reformation,  see  "Reformation  of  Instruments." 

Restraining   performance   or   breach,    see   "In- 
junction," Sf  2. 

Specific    performance,    see    "Specific    Perform- 
ance." 

Subrogation  to  rights  or  remedies  of  creditors, 
see  "Subrogation." 

Contracts  €if  partUaHar  classes  (tf  parties. 
See  "Brokers,"  J  1:  "Carriers,"  I  1;  "Guardian 
and  Ward,"  \  1;  "Insane  Persons,"  {  1; 
"Master  and  Servant";  "Municipal  (corpora- 
tions," 8  5;  "Schools  and  School  Districts," 
{  2;    "Warehousemen." 

Contracts  relattng  to  particular  tvbJeeU. 
Convict  labor,  see  "Convicts." 
'Transportation  of  goods,   see  "Carriers,"   f  1. 

Particular  classes  of  express  contracts. 

See  "Bailment";    "Bills  and  Notes";    "Indem- 
nity";   "Insurance";   "Partnership";  "Sales"; 
"Subscriptions." 
Agency,  see  "Principal  and  Agent." 
Bills  of  lading,  see  "Carriers,'    8  1. 
Employment,  see  "Master  and  Servant." 
Leases,  see    I.iandlord  and  Tenant." 
Mutual  benefit  insurance,  see  "Insurance,"   S 
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Sales  of  realty,  see  "Vendor  and  Purchaser." 
Suretyship,  see  "Principal  and  Surety." 

Partieukcr  eUuses  of  implied  contract*. 
See  "Assumpsit,  Action  of;  "Money  ReceiT- 
ed" ;  "Work  and  Labor." 

PartUiuUiir  modes  of  dtochaivtnff  eontraeta. 
See  •'Compromise  and  Settlement";  "Payment?'; 
"Release." 

I  1.     Reqnlaltea  aiiil  Talldlty. 

A  contract  by  which  defendant  agrees  to 
furnish  300  men  on  demand  of  plaintiff,  and  by 
which  the  latter  agrees  to  work  not  less  than 
100  men,  is  not  so  indefinite  as  to  be  iiiTalid. 
— McConnell  t.  Arkansas  Brick  &  Mfg.  Co. 
(Ark.)  550. 

Under  Ky.  St  {  2178,  there  can  be  no  recoT- 
ery  for  board  by  a  person  other  than  the  keep- 
er of  a  tavern  or  of  a  private  house  of  enter- 
tainment, unless  it  was  understood  that  the 
host  was  to  demand  pay. — Hancock  t.  Han- 
cock's Adm'r  (Ky.)  757. 

A  contract  not  to  compete  with  plaintiff  in 
business  in  the  United  States  for  six  years  con- 
sidered, and  held  to  be  In  restraint  of  trade,  and 
not  enforceable  by  iujunction.  —  Mallinckrodt 
Chemical  Works  t.  Nemnich  (Mo.  Sup.)  355. 

A  contract  for  the  sale  of  goods  held  not  void 
for  want  of  mutuality. — Laclede  Constmctiou 
Co.  T.  Tudor  Iron  Works  (Mo.  Sup.)  384. 

A  contract  is  final  where  it  is  complete  in  it- 
self, although  it  may  contemplate  a  future  in- 
strument of  a  more  formal  character.r-Lowrey 
V.  Danforth  (Mo.  App.)  39. 

A  promise  is  a  valuable  consideration  for  an- 
other promise. — Steele  v.  Johnson  (Mo.  App.) 
1065. 

Where  plaintiff  makes  an  offer  to  erect  a 
building  for  a  certain  amount,  and  defendant 
accepts  it,  there  is  a  consummated  agreement, 
which  is  binding,  though  plaintiff,  In  adding  up 
the  items  of  his  estimates,  makes  a  mistake, 
for  which  defendant  is  not  responsible,  by 
which  the  total  is  made  $10,000  too  small. — 
Brown  v.  Levy  (Tex.  Civ.  App.)  2^. 

In  a  suit  to  cancel  a  contract  and  deeds 
made  In  pursuance  thereof,  and  a  second  con- 
tract subsequently  made,  on  the  ground  of 
fraud,  evidence  examined,  and  held  to  warrant 
a  finding  that  plaintiff,  after  knowledge  of  all 
the  facts,  did  not  ratify  the  contracts  and 
deeds.— American  Cotton  Co.  v.  Collier  (Tex. 
Civ.  App.)  1021. 

I   2.     Gtmatruetloa  sad  operation. 

A  contract  construed,  and  held,  that  defendants 
were  not  liable  for  a  breach  thereof.— Stitt  v. 
Rector  (Ark.)  552. 

A  contract  of  partnership  between  E.  and  his 
brother  J.,  providing  that  J.  was  to  furnish  cer- 
tain services  to  the  firm  and  was  "to  board  him- 
self," was  not  a  contract  on  the  part  of  J., 
who  lived  with  K.,  to  pay  board. — Hancock  v. 
Hancock's  Adm'r  (Ky.)  757. 

The  law  of  the  place  where  a  warehouse  con- 
tract is  to  be  performed  must  govern  its  con- 
struction.—Farmer  V.  Etheridge  (Ky.)  761. 

In  an  action  for  the  price  of  a  geological 
report  on  land,  a  purchaser  of  such  land  held 
to  have  been  indirectly  induced  to  purchase  by 
such  report — Wheeler  v.  Chestnut  (Mo.  App.) 
«21. 

Bond  required  of  builder  Jield  to  contain  pro- 
risions  for  the  benefit  of  the  surety,  which 
the  owner  was  not  bound  to  accept. — Brown  t. 
Levy  (Tex.  Civ.  App.)  255. 

i   3.    Reselsslon  and  abandonment. 

False  expressions  uf  opinion  as  to  future 
transactions  held  sufficient  to  authorize  an 
avoidance    of    contracts     induced     thereby. — 


American    Cotton    Co.   t.    Collier    (Tex.    Ciy. 
App.)  1021. 

In  a  suit  to  cancel  a  contract  and  deeds 
made  in  pursuance  thereof,  on  the  ground  of 
fraud,  the  petition  held  to  allege  false  repre- 
sentations of  existing  facts. — American  (jotton 
Co.  V.  Collier  (Tex.  Civ.  App.)  1021. 

f  4i     Perf  ormaaee  or  breaoh. 

A  contract  for  the  exclusive  control  of  cer- 
tain territory  for  the  sale  of  plaintiff's  cigars 
construed,  and  held,  that  defendant,  by  refus- 
ing to  work  the  territory,  released  plaintiff  from 
further  compliance  with  its  conditions. — Miller 
V.  Sigler  (Mo.  App.)  479. 

A  lessee  held  not  entitled  to  recover  money 
paid  to  his  lessor  under  a  contract  by  the  les- 
sor not  to  re-lease  rooms  in  the  same  building 
to  another  tenant  occupying  the  same. — Wal- 
lace V.  Williams  (Tenn.)  267. 

Where  O.  and  G.  make  a  contract  with  R.  to 
locate  land  at  bis  own  expense,  he  to  have  cer- 
tain of  the  land  in  conHiJeratiou,  persons  claim- 
ing under  G.  cannot  complain  that  R.  failed  to 
comply  with  his  contract  by  not  payiug  all  the 
expenses;  any  not  paid  by  him  haviug  been  ad- 
vanced b.v  C.  and  persons  other  than  G.  or  any 
one  claiming  under  him. — Laue  v.  De  Bode  (Tex. 
Civ.  App.)  437. 

§  6.     Aetiens  for  breaob. 

Where  the  petition  in  an  action  on  a  contract 
Is  not  on  the  theory  that  the  contract  is  severa- 
ble, plaintiff  cannot  disregard  the  invalid  portion 
of  the  contract  and  recover  uuder  another  por- 
tion.— ^Laclede  Construction  Co.  v.  Tudor  Iron 
Works  (Mo.  Sup.)  384. 

The  effect  of  letters  between  parties  to  a  con- 
tract, to  cure  a  defect  in  the  contract,  may  be 
considered  in  an  action  thereon,  though  the  peti- 
tion is  based  on  the  original  contract,  if  such 
letters  are  received  in  evidence  without  the  ob- 
jection of  variance  being  made. — Laclede  Con- 
struction <3o.  v.  Tudor  Iron  Works  (Mo.  Sup.) 
884. 

CONTRADICTION. 

Of  record,  see  "Appeal  and  Error,"  H  10-12. 
Of  witness,  see  "Witnesses,"  S  8. 

CONTRIBUTION. 

Promisee  to  contribute,  see  "Subscriptiona" 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

Conveuancet  by  or  to  particular  cUuge$  at 
porttes. 

See  "Husband  and  Wife,"  |  1;  "Infants,"  ff  1; 
"RaUroads,"  {  1. 

Married  women,  see  "Husband  and  Wife,"  |  2. 
ConoeyoMces  of  parHeuUxr  tpedet  of  pro/pert/u. 

See  "Homestead,"  {  2. 

Indian  lands,  see  "Indians." 

Mortgaged  property,  see  "Mortgages,"  {  3. 

Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  S  2. 

Particulmr  etossea  iq/'comieyafiees. 

See     "Assignments";      "Chattel     Mortgages"; 

"Deeds";   "Mortgages." 
Partition  deeds,  see  "Partition,'/^  1,_^_  I  _, 
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CONVICTS. 

Laws  1803,  pp.  123,  124,  {  4,  expressly  gives 
the  board  of  -  penitentiary  commissioners  the 
power  to  hire  out  couvicts  to  labor  outside  the 
penitentiary. — McConnell  r.  Arlunsas  Briclc  & 
Mfg.  Co.  (Ark.)  559. 

A  contract  by  the  superiutendent  of  the  peni- 
tentiary, approved  by  the  commissioners,  to  fur- 
nish couTict  labor,  is  not  invalid  because  for  a 
Sriod  exceeding  the  terms  of  such  officers. — 
cConnell  v.  Arkansas  Brick  &  Mfg.  Oo.  (Ark.) 
550. 

CORPORATIONS. 

See  "Insnrance,"  {  11. 

Particutar  classes  of  corporations. 

See  "Building  and  Loan  Associations";  "Munici- 
pal Corporations" ;  "Religions  Societies." 

Telegraph  and  telephone  companies,  see  "Tele- 
graphs and  Telephones." 

i   1.    Ineorporatloa  and  orcsnlmatloa. 

The  amendment  of  Act  1871,  relating  to  cor- 
porations, without  change  as  to  the  number  of 
purposes  for  which  they  might  be  formed,  after 
the  executive  officers  of  the  state  had  placed  a 
certain  construction  upon  it  in  this  regard,  held 
not  a  legislative  recognition  of  such  construc- 
tion.—Ramsey  V.  Tod  (Tex.  Sup.)  133. 

The  legislative  intention,  aa  indicated  by 
Act  1871,  S§  4,  5,  6  (Gen.  Laws  1871,  2d  Sess., 
c.  80J,  that  one  corporation  could  not  be  form- 
ed for  tw^o  or  more  purposes,  as  indicated  by 
two  or  more  subdivisions  of  section  5,  held 
controlling  in  construiug  such  sections  aa  car- 
ried into  Rev.  St.  1895  as  articles  641,  642, 
643.— Ramsey  v.  Tod  (Tex.  Sup.)  133. 

The  amendment  of  Act  1871  (Gen.  Laws 
1871.  2d  Sess.,  c.  80)  by  AcU  1874  (Gen.  Laws 
1874,  c.  97).  and  the  change  in  such  amend- 
ment by  Rev.  St.  1879  (Rev.  St.  1895,  art. 
(549),  and  Act  1874,  {  11  (Rev.  St.  1895,  art. 
G51),  held  not  sufficient  to  indicate  any  inten- 
tion to  allow  one  corporation  to  be  formed  for 
two  or  more  purposes,  as  indicated  by  dif- 
ferent subdivisions  of  Act  1871,  i  5.— Ramsey 
V.  Tod  (Tex.  Sup.)  133. 

Act  1871.  SS  4,  5,  6  (Gen.  Laws  1871.  2d 
Sess.,  c.  80),  relating  to  the  purposes  for  which 
corporations  might  be  formed,  held  not  of  such 
doubtful  meaning  as  to  give  a  controlling  ef- 
fect to  the  construction  placed  thereon  by  sec- 
retaries of  state.— Ramsey  v.  Tod  (Tex.  Sup.) 
133. 

Act  1871,  j|)i  4,  6,  6  (Gen.  Laws  1871,  2d 
Sess.,  c.  80),  held  not  to  authorize  the  formation 
of  a  corporation  for  two  or  more  purposes,  as 
indicated  by  two  different  subdivisions  of  sec- 
tion 5,  but  only  for  the  purpose  or  purposes 
specified  in  any  single  subdivision. — Ramsey  v. 
Tod  (Tex.  Sup.)  133. 

§  2.    Members  aad  stockholders. 

In  a  suit  to  subject  unpaid  stock  subscriptions 
to  corporate  debts,  the  burden  of  proving  that 
all  legal  remedies  against  the  corporation  have 
been  exhausted,  or  that  the  corporation  is  in- 
solvent, is  on  the  creditors. — Fletcher  v.  Bank 
of  Lonoke  (Ark.)  580. 

In  a  suit  to  subject  unpaid  stock  subscrip- 
tions to  corporate  debts,  a  denial  of  its  insol- 
vency by  some  of  the  stockholders  inures  to 
the  benefit  of  those  who  do  not  answer. — Fletch- 
er V.  Bank  of  Lonoke  (Ark.)  580. 

ITnpnid  stock  subscriptions  are  liable  for  the 
corporate  debts  only  after  all  legal  remedies 
against  the  corporation  have  been  exhausted,  or 
where  it  is  insolvent — Fletcher  v.  Bank  of 
lyonoke  (Ark.)  580. 

Where  an  Ohio  court,  acting  in  pursuance  of 
its  constitution  and  statutes,  determines  the 
amount  owing  by  the  stockholders  of  au  Ohio 


corporation,  the  UabiUty  of  such  stockhoMers 
as  reside  in  Missouri  will  be  enforced  by  the 
Missouri  courts.— Ffaff  v.  Omen  (Mo.  App.)  4<)5. 

The  joinder  as  defendants  of  all  the  Missouri 
stockholders  of  an  Ohio  corporation  is  proper  in 
a  suit  in  equity  in  Missouri  by  corporation  creil- 
itors  to  enforce  the  stockholders'  liability  under 
the  Ohio  statutes.— PfafC  v,  Gruen  (Mo.  App.) 
405. 

The  construction  by  the  Ohio  suix-eme  court  of 
the  Ohio  statute  which  provides  for  proceedings 
by  creditors  to  enforce  the  statutory  liability  ot 
corporation  stockholders  will  be  followed  in  Mis- 
souri.—Pfaff  V.  Gruen  (Mo.  App.)  405. 

The  statutory  liability  of  stockholders  for 
more  than  the  amount  of  their  stock  is  not  in 
the  nature  of  a  penalty,  nor  does  it  create  an  as- 
set of  the  corporation;  but  it  is  in  legal  effect 
a  contract  of  the  stockholder  with  the  creditors 
to  answer  for  the  debts  of  the  corporation  in  pro- 
portion to  the  stock  owned. — Ffaff  ▼.  Gmen 
(Mo.  App.)  405. 

t   3.    Corporate  powers  and  Uabllltlea. 

A  corporation  is  subject  to  indictment  for 
obstructing  a  public  road.— State  v.  White  (Mo. 
App.)  (584. 

i  4.    .  Diasolatioa  and  forfeiture  of  frmm- 
ohise. 

Though  the  charter  of  a  bank  expired,  and 
time  for  settling  its  affairs  has  expired,  so  thst 
it  has  become  extinct  as  a  corporation,  its  debts 
being  paid,  its  assets  belong  to  and  may  be  col- 
lected by  its  stockholders  or  their  representa- 
tives.—(Connecticut  Mut.  life  luB.  Oo.  T.  Dnns- 
comb  (Tenn.)  345. 

{  6.    Foreljtn  corporations. 

The  institution  and  prosecution  of  a  suit  held 
not  the  "transaction  of  business,"  within  Act 
Feb.  16,  1809,  !§  1-5.— Buffalo  Zinc  &  Copper 
Co.  V.  Crump   (Ark.)  672. 

Failure  to  immediately  comply  with  Act  Feb. 
16,  1899,  Si  1-5,  relative  to  foreign  corpora- 
tions, held  not  fatal  to  the  maintenance  of  a 
suit  by  such  a  corporation  instituted  before 
the  passage  of  the  act. — Buffalo  Zinc  &  Oopi>er 
Co.  V.  Crump  (Ark.)  572. 

A  person  in  charge  of  a  business  operated 
by  a  nonresident  corporation  held  to  l>e  the 
agent  of  such  corporation,  so  that  service  on 
him  was  service  on  the  corporation,  under 
Civ,  Code,  i  51,  subsec.  6.— Boyd  Commissiou 
Co.  v.   Coates    (Ky.)   1090. 

A  statute  held  not  to  prohibit  a  foreign  cor- 
poration from  maintaining,  as  trustee  under  a 
will,  an  action  of  trespass  to  try  title. — £^k- 
ridge  t.  Louisville  Trust  Co.  (Tex.  Civ.  App.) 
987. 

CORRECTION. 

Of  Judgment,  see  "Judgment,"  8  2. 

CORROBORATION. 

Of  confession,  see  "Criminal  Law,"  I  9. 
Of  witness  in  general,  see  "Witnesses,"  {  3. 

COSTS. 

Tn  portfculor  aetUms  or  proceedings. 
See  "Divorce."  g  8;    "Partition,"  |  2. 
On  vacation  of  executors'  sale,  see  "Executors 
and  Administrators,"  i  5. 

i   1.    Ob   appeal   or  error,   and   on  mew 
trial  or  motion  therefor. 

Where  an  appellant  fails  to  make  a  proper 
abstract  and  statement  of  the  case  as  required 
by  the  rules  of  the  court,  he  should  be  required 
to  pay  the  costs  though  successful  on  the  appeal. 
— Spratt  T.  Early  (Mo.  Sup.)/-13.^ 
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Where  an  excessive  verdict  is  corrected  by  re- 
mittitur on  appeal,  the  costs  shonld  be  taxed 
against  respondent. — Trustees  of  Christian  Uni- 
versity V.  Hoffman  (Mo.  App.)  474. 

COUNCIL 

See  "Municipal  Corporations,"  |  & 

COUNTERCLAIM. 

See  "Set-OS  and  Conoterclaim." 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

See  "Mnniripal  Corporations." 

i   1.     CktTenunent  and  offloer*. 

Money  realized  from  sale  of  bonds  held  to  be- 
long to  county,  so  as  to  entitle  its  treasurer 
to  commissions  thereon. — Presidio  County  v. 
Wallter  (Tex.  Civ.  App.)  97. 

Connt^  treasurer  held  entitled  to  interest  on 
commissions  wrongfully  withheld  by  county, 
though  it,  with  the  commissions,  exceeds  the 
limit  of  hie  compensation  for  a  year  authorized 
by  statute. — ^Presidio  County  v.  Walker  (Tex. 
Civ.  App.)  97. 

Under  Pen.  Code,  art  123,  a  county  surveyor 
hrld  not  qualified  to  purchase  public  land. — 
Keen  v.  l  eatherston  (Tez.  Civ.  App.)  983. 

COUNTY  COURTS. 

See  "Courts,"  (  8. 

COURT  COMMISSIONERS. 

See  "United  States  Commissioners." 

COURTS. 

Commissioners,  see  "United  States  Commission- 
ers." 

.Tudges,  see  "Judges." 

Judicial  power,  see  "Constitutional  Law,"  (  1. 

Justices'  courts,  see  "Justices  of  the  Peace." 

Province  of  court  and  jury,  see  "Trial/'  {  7. 

Keview  of  decisions,  see  "Appeal  and  Error." 

Itight  to  trial  by  jury,  see  "Jury,"  g  1. 

Trial  by  court  without  jury,  see  "Trial,"  { 
15. 

{   1.    Natvre,  eztent,  sad  Mcevelae  of  Jn- 
cisdlotiom  In  Ksnol* 

Jurisdiction  of  the  subject-matter  means  law- 
ful authoril7  over  that  class  of  cases.— Eckerle 
V.  Wood  (Mo.  App.)  45. 

Want  of  jurisdiction  cannot  be  waived  where 
the  court  has  no  jurisdiction  of  the  subject- 
matter.— Board  of  Directors  of  St.  Francis 
Levee  Dist.  v.  Bodkin  (Tenn.)  270. 

Where  the  district  court  acauires  jurisdiction 
of  an  entire  equitable  suit,  praying  various  re- 
lief, the  defendant's  acquiescence  in  a  portion 
of  the  relief  sought  does  not  deprive  the  court 
of  jurisdiction  to  grant  the  remainder  of  the 
rellet— Milam  v.  Hill  (Tex.  dr.  App.)  447. 

i   2.    Establishment,    organlaatloa,    and 
prooednre  in  ceneral. 

A  decision  on  appeal,  reversing  a  judgment 
for  plaintiff  and  remanding  the  case,  held  not  the 
law  of  the  case  in  a  second  action  for  the  same 
cause,  where  plaintiff  took  a  nousiiit  on  the  sec- 
ond trial  of  the  first  action.— Illinois  Cent.  R. 
Co.  r.  Bents  (Tenn.)  817. 


i   3.    Oonrts  of  liadtod  or  Inferior  Jnrls- 
dlotlon. 

The  county  court  held  empowered  by  Const, 
art.  5,  {  16,  as  amended,  to  issue  a  writ  of 
injunction,  though  not  necessary  to  enforce  its 
jurisdiction.- Payne  v.  Loving  (Tex.  Civ. 
App.)  92. 

f  4.     Oonrts  of  probate  Jnriadlotlon. 

Under  Rev.  St.  18!W,  «  3628,  the  probate 
court  has  jurisdiction  to  grant  a  temporary  in- 
junction, in  the  absence  of  a  judge  of  the  cir- 
cuit court. — Powell  v.  Canaday  (Mo.  App.)  ^6. 

Widow's  suit  to  declare  certain  assets  com- 
munity estate,  etc.,  held  maintainable  in  dis- 
trict court  against  independent  executor.— Milam 
T.  Hill  (Tex.  Civ.  App.)  447. 

Probate  court,  issuing  letters  to  executor,  held 
to  have  no  jurisdiction  of  action  by  widow  to 
declare  certain  assets  community  property. — Mi- 
lam T.  HUl  (Tex.  Civ.  App.)  447. 

f  6.     Oonrts  of  appellate  Jnrisdietlon. 

Under  Const.  «.S  110,  the  court  of  appeals 
held  to  have  power  to  issue  a  vmt  of  prohibi- 
tion against  a  circuit  judge  proceeding  without 
jurisdiction.— Campbellsville  Tel.  Co.  v.  Patte- 
son  (Ky.)  1070. 

Amount  in  dispute  on  appeal  by  executor 
from  judgment  charging  him  with  ^.000  more 
than  admitted  held  not  to  exceed  $4,600,  so  as 
to  give  supreme  court  jurisdiction,  under  Const, 
art.  6,  i  12.  as  amended  by  Acts  1901,  p. 
107.— In  re  Burke's  Estate  (Mo.  Sup.)  277; 
Green  v.  Hussey,  Id. 

Where  a  case  appealed  to  the  supreme  court, 
on  the  ground  that  a  constitutional  question  is 
involved,  is  transferred,  without  any  opinion, 
to  the  court  of  appeals,  the  latter  court  cannot 
pass  on  constitutional  questions. — State  ex  rel. 
Gregory  v.  Ohio  &  I.  Mineral  Land  Co.  (Mo. 
App.)  601. 

{   6.    XTnltod  States  eonrts. 

Act  Cong.  May  2.  1890.  {  31  (26  Stat.  04; 
Ind.  T.  Ann.  St.  1899,  p.  9),  forbidding  United 
States  courts  in  the  Indian  Territory  to  en- 
force judgmenta  by  sale  of  land  belonging  to 
an  Indian  nation,  held  repealed  by  Act  Cong. 
June  7,  1897  (30  Stat  83),  and  such  courts 
can  enforce  decree  of  foreclosure  of  a  mortgage 
executed  by  an  Indian  to  a  citizen  of  the  Unit- 
ed States. — Crowell  v.  Toung  (Ind.  T.)  829. 

{  7.     Oononrrent  and   eonUetinc   Jnrls> 
diction,  and  eomlty. 

Under  Mansf.  Dig.  i  3751  (Ind.  T.  Ann.  St. 
1899,  S  2510),  injunction  by  one  court  to  stay 

f proceedings  on  fiual  judgment  of  another  court 
B  void.— Hampton  v.  Mays  (Ind.  T.)  1116. 

The  district  court  has  no  jurisdiction  to  enjoin 
the  enforcement  of  an  invalid  execution  of  the 
county  court— Wingfield  v.  Hackney  (Tex.  Civ. 
Ak>.)  446. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,"  f  4. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  |  8. 

CREDITORS. 

See  "Bankruptcy";  "PVaudulent  Conveyaoces." 
Remedies    against  surety,   see  "Principal   and 

Surety,"  8  4. 
Subrogation  to  rigbta  of  creditor.  Me  "Snbrp- 
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CRIMINAL  LAW. 

Arrest  of  accused,  gee  "Arrest,"  {  1. 

Bail,  see  "Bail,"  g  1. 

Convicts,  see  "Convicts." 

Extradition  of  persons  accused,  see  "Extradi- 
tion." 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and  Information." 

Offenses    by    corporations,    see    "Corporatioiis," 
{  3. 

Particular  offend*- 

See   "Assault   and   Battery,"   {  2;    "Bigamy"; 
;;Bribery";    "Burglary*;;    "Conspiracy,'^    S  1 


'For- 


,    .  irglanr"; 

"Embezzlement";    "False  Pretenses  ; 

fery";    "Homicide";    "Larceny";    "lil 
lander,"  {  3;    "Perjury";    "llape."  ! 

Bastardy,  see  "Bastards,"  §  2. 
Fence  breaking,  see  "Fences." 
Nonpayment  of  vehicle  license,  see  "LicensesT' 

Obstruction  of  road,  see  "Highways,"  {  2. 
Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors."  H  3.  4. 

I   1.    XAtvre  and  eleatenta  ot  oriat*  aad 
def  ensea  Im  seaeraL  ' 

An  agreement  by  the  county  attorney  not  to 
prosecute  defendant  held  not  binding  on  the 
state.— Cox  v.  State  (Tex.  Cr.  App.)  145. 

I   2.    Parties  to  offensea. 

An  instruction  defining  principals  substantial- 
ly in  the  language  of  Pen.  Code,  art  78,  held 
not  error.— Grimsinger  v.  State  (Tex.  Cr.  App.) 
583. 

An  instruction  in  a  homicide  case  held  proper 
as  a  correct  statutory  definition  of  principals. 
—Grimsinger  v.  State  (Tex.  Cr.  App.)  5«3. 

i   3.     Venue. 

On  prosecution  for  murder,  held,  that  a 
change  of  venue  should  hare  been  granted. — 
Cortcz  v.  State  (Tex.  Cr.  App.)  536. 

{   4.    ETldeaoe. 

Evidence  in  prosecution  for  rape  held  to  suffi- 
ciently prove  the  venue.— Sancedo  ▼.  State 
(Tox.  Cr.  App.)  142. 

Evidence  that  tracks  of  one  of  the  robbers 
were  made  by  a  shoe  like  defendant's  held  not 
objectionable  as  remote. — Cox  v.  State  (Tex. 
Cr.  App.)  145. 

On  a  prosecution  for  bigamy,  evidence  of  in- 
sanity considered,  and  verdict  of  guilty  held 
correct.— Harrison  v.  State  (Tex.  Cr.  App.)  600. 

On  the  trial  of  defendant  for  stealing  a  bull, 
a  witness  who  saw  defendant  riding  through  the 
owner's  pasture  a  day  or  two  before  the  theft 
should  not  lie  permitted  to  testify  that  defend- 
ant's actions  attracted  witness'  attention,  and 
that  he  watched  defendant — Spiars  t.  State 
(Tex.  Cr.  App.)  HXi. 

On  a  prosecution  for  murdering  an  officer 
while  attempting  to  arrest  without  a  warrant 
for  an  alleged  theft  of  a  mare,  evidence  of  a 
witness  tbnt  the  mare,  which  he  had  traded  a 
horse  to  defendant  for,  had  not  been  stolen, 
held  competent. — Cortez  v.  State  (Tex.  Cr.  App.) 
536. 

I  5.     — —  Facta  In  issne  and  releTant  to 
Isane*,  and  rea  Kestss. 

Statement  ot  deceased  just  before  she  was 
killed  held  part  of  res  gesta;. — Trulock  v.  State 
(Ark.)   677. 

In  a  prosecution  for  homicide,  evidence  as  to 
why  one  of  the  state's  witnesses  left  her  un- 
cle's house,  etc.,  held  properly  excluded  as  ira- 
mnterial.  —  Hudson  v.  Commonwe.'ilth  (Ky.) 
1079. 

Evidence  going  to  show  the  venue  is  admissi- 
ble in  a  criminal  prosecution,  where  the  infor- 


mation alleges  the  yenue.- Vick  t.  State  (Tex. 
Cr.  App.)  156. 

On  an  issue,  in  homicide,  as  to  whether  the 
crime  was  committed  with  a  Ijorrowed  pistol,  ev- 
idriice  that  the  number  of  a  pistol  sold  to  a  deal- 
er, from  whom  defendant  had  purchased  a  pis- 
tol, corresponded  with  the  number  of  the  pistol 
used,  was  admissible.— Clay  t.  State  (Tex.  Cr. 
App.)  413. 

The  state  held  entitled  in  a  homicide  case  to 
show  that  deceased  formerly  accounted  for  his 
clothes  being  wet  in  a  different  manner  than 
at  the  trial,  and  that  the  former  account  could 
not  have  been  true.— House  v.  State  (Tex.  Cr. 
App.)  417. 

On  prosecution  for  murder,  statement  of  ac- 
cused, immediately  after  the  fatal  shot  was 
fired,  tending  to  indicate  an  accidental  discharge, 
held  admissible  as  res  gestro. — ^Teel  v.  State 
(Tex.  Cr.  App.)  531. 

On  a  prosecution  for  second-degree  murder, 
evidence  of  what  defendant  told  a  witness  com- 
ing on  the  scene  within  two  or  three  minutes 
after  the  homicide  was  admissible  as  res  gestee. 
—Beckham  v.  State  (Tex.  Cr.  App.)  534. 

Evidence  of  what  defendant  told  a  justice  of 
the  peace  aa  to  how  the  homicide  occoired. 
when  he  came  to  surrender  himself,  was  not 
admissible  as  res  gestie. — Beckham  v.  State 
(Tex.  Cr.  App.)  5iM. 

E^ridence  of  what  defendant  and  his  father 
said  and  did  to  decedent's  wife  at  the  time  and 
immediately  after  the  homicide  was  admissible 
as  res  gesta;.— Beckham  v.  State  (Tei.  Cr. 
App.)  534. 

On  a  prosecution  for  murder,  held  not  error 
to  refuse  to  permit  defendant  to  prove  by  a 
witness  that  after  the  killing  he  heard  expres- 
sions of  a  desire  to  lynch  defendant. — Cortez 
V.   State  (Tex.  Cr.  App.)  536. 

{   6.    —  Beat   and    secondar7t   and    de- 
monstratiTe  evidence. 

On  the  trial  of  the  cashier  of  a  bank  for  em- 
bezzlement ot  its  funds,  the  overruling  of  cer- 
tain objections  to  the  admission  in  evidence 
of  copies  of  account  received  by  the  bank  from 
its  correspondents  held  not  error.— Hitter  v. 
State  (Ark.)  262. 

On  a  trial  for  murder,  the  admission  of  tes- 
timony of  the  mayor  that  he  issued  a  warrant 
for  defendant's  arrest  on  complaint  of  deceased, 
wlio  was  a  witness  in  the  case,  and  that  de- 
fendant was  fined,  a  few  hours  liefore  deceased 
was  killed,  held  not  error.— Kitts  ▼.  State  (Ark.) 
545. 

Parol  proof  of  the  record  proceeding  in  another 
prosecution  is  inadmissible. — Kuehn  t.  State 
(Tex.  Cr.  App.)  526. 

The  fact  that  a  grand  jury  reduces  the  con- 
fession of  accused  to  writing  does  not  prwinde 
oral  evidence  thereof.  —  Grimsinger  v.  State 
(Tex.  Cr.  App.)  583. 

{  7.    —  Admlsalona,   declaratlona,   and 
hearaay. 

On  the  trial  of  the  cashier  of  a  bank  for  em- 
l>ezzlement,  the  testimony  of  on  expert,  who 
has  spent  a  month  in  examining  the  Iwoks  ot 
the  bunk,  as  to  the  extent  of  the  shortage  ex- 
isting at  various  periods  for  the  preceding  two 
years,  was  admissible  over  defendant's  ob- 
jection that  it  was  hearsay.— Hitter  t.  State 
(Ark.)  262. 

Testimony  as  to  finding  of  gun  shell  near 
I)lace  of  shooting  held  hearsay. — Trulock  v. 
!<tate   (Ark.)   677. 

As    defendants    undertook    for   a    stipulated 

8\im  to  run  the  bank  they  were  charged  with 
conspiring  to  defraud,  and  to  keep  the  botiks, 
testimony  as  to  entries  in  the  individual  ledger 
kept  by  clerks  under  their  control  was  admisai- 
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bl«  to  show  their  frandnleut  intent— Wait  t. 
Commonwealth  (Ky.)  697. 

Where  accused,  the  deceased  being  in  front 
of  him,  was  heard  to  say,  "Stop  there,  or  I  will 
Icill  yoa,"  the  declaration  was  competent  as  evi- 
dence: it  beini?  for  the  jury  to  say  whether  the 
remark  was  addressed  to  deceased. — Howard  v. 
Commonwealth  (Ky.)  721. 

Self-serving  statements  of  defendant  as  to 
his  desire  to  plead  Kuilty  held  inadmissible. — 
Cox  v.  State  (Tex.  Cr.  Appi)  145. 

On  a  prosecution  for  theft  from  the  person, 
Jt  was  competent  for  a  witness  under  certain 
circumstances  to  have  given  a  description  of 
the  bill  found  in  possession  of  defendant,  and 
then  hare  stated  tnat  he  was  enabled  to  identi- 
fy said  bill  from  a  description  which  bad  been 
given  him  by  the  owner. — Benson  v.  State 
(Tex.  Cr.  App.)  16B. 

Evidence  of  the  statements  of  deceased  to  a 
fellow  employs  before  a  homicide,  made  in  de- 
fendant's absence,  held  admissible  in  a  prosecu- 
tion thwefor.— Clay  v.  State  (Tex.  Cr.  App.) 
413. 

On  the  trial  of  defendant  for  the  murder  of 
deceased,  testimony  that  she  had  told  witness 
that  they  intended  to  elope  together,  and  that 
deceased  had  afterwards,  in  speaking  to  witness, 
«Unded  to  the  fact  that  deceased  had  made  such 
atatement  to  witness,  waa  competent — Grace  v. 
State  «Tex.  O.  App.)  529. 

On  the  trial  of  defendant,  accused  of  theft, 
Btatements  made  by  him  to  the  sherifF  while  in 
•custody  on  such  charge  may  be  shown  in  evi- 
dence against  defendant.— Spiars  v.  State  (Tex. 
Cr.  App.)  583. 

I  8.    ^—  Acta  and  deolaratlona  of  oon- 
■plraton  and  eo-defendanta. 

Evidence  of  conspiracy  to  murder  held  suffi- 
cient to  admit  of  evidence  of  threats  made 
out  of  defendant's  presence.  —  Chadwell  y. 
GommoDwealth   (Ky.)   1082. 

In  a  prosecution  for  murder,  evidence  of 
the  conduct  of  another  about  the  time  of  the 
killing  held  inadmissible;  no  conspiracy  to  kill 
decedent  having  been  proved. — Young  v.  State 
<Tex.  Cr.  App.)  163. 

In  a  prosecution  for  murder,  evidence  con- 
sidered, and  Acid  not  to  show  a  conspiracy  to 
kill  decedent— Young  v.  State  (Tex.  Cr.  App.) 
153. 

Evidence  on  a  prosecution  for  burglary  held 
to  show  such  a  continuance  of  a  conspiracy  be- 
tween defendant  and  accomplices  as  would  ren- 
der statements  of  such  accomplices  admissible, 
though  made  in  defendant's  absence.— Barber  v. 
State  (Tex.  Cr.  App.)  616. 

{  0.     —  OonfeMlona. 

Letters  written  in  jail  by  a  person  under  cus- 
tody, and  delivered  without  the  legal  warning 
required  by  statute  being  given,  are  inadmissi- 
ble in  a  criminal  prosecution  against  such  per- 
son.—McCoUoh  V.  State  (Tex.  Cr.  App.)  141. 

Charge  as  to  corroboration  of  extrajadieial 
confession  held  sufficient. — Cox  v.  State  (Tex. 
Cr.  App.)  145. 

An  extrajudicial  confession  was  not  objec- 
tionable on  the  ground  that  there  was  no  ex- 
traneous fact  tending  to  show  guilt,  as  de- 
fendant's identity  as  the  criminal  could  rest 
alone  upon  his  confession. — Cox  v.  State  (Tex. 
Cr.  App.)  145. 

Eividence  by  the  state  that  defendant,  after 
being  warned,  stated  that  he  desired  to  plead 
guilty,  held  admissible.— Cox  v.  State  (Tex.  Cr. 
App.)  145. 

In  a  prosecution  for  murder,  evidence  of 
what  defendant  said  to  his  brother-in-law  in 
regard  to  the  killing,  just  after  he  had  been 
arrested,  having  bad  no  warning,  waa  not  ad- 


missible, unless  as  res  gestte. — ^Young  v.  State 
(Tex.  Cr.  App.)  153. 

The  fact  that  accused  was  put  under  oath  on 
his  examination  before  the  ^and  jury  does  not 
preclude  the  reception  of  his  confession,  made 
to  the  grand  jury  after  being  properly  warned. 
— Grimsinger  v.  State  (Tex.  Or.  App.)  683. 

The  fact  that  members  of  a  grand  jury  stat- 
ed to  accused  that  the  latter  had  better  tell  the 
truth,  if  she  wished  the  jury  to  be  light  on  her, 
did  not  operate  to  render  her  prior  confessions 
to  the  grand  jur^  inadmiaaibfe,  as  not  being 
voluntary. — Grimsmger  v.  State  (Tex.  Cr. 
App.)  583. 

A  statement  by  a  justice  of  the  peace  to  ac- 
cused, after  her  arrest,  that  she  had  better 
tell  the  truth,  does  not  preclude  her  confession 
from  being  admissible  against  her,  as  not  being 
voluntary.  —  Grimsinger  v.  State  (Tex.  Cr. 
App.)  !5(B. 

!  10.   Time  of  trial  and  oontlniianee. 

Where,  on  a  trial  for  murder,  the  testimony 
adduced  shows  that  the  testimony  of  an  absent 
witness  would  not  have  beea  admissible,  the 
refusal  of  a  continuance  because  of  his  absence 
was  not  prejudicial.— Kitts  v.  State  (Ark.)  545. 

A  criminal  prosecution  having  been  once  con- 
tinued, it  was  not  error  to  refuse  a  further  con- 
tinuance, asked  because  of  the  absence  of  a  ma- 
terial witness;  the  affidavit  for  a  continuance 
being  read  as  the  deposition  of  the  absent  wit- 
ness.—Howard  V.  Commonwealth  (Ky.)  721. 

The  action  of  the  court  in  refusing  a  continu 
ance,  asked  upon  the  ground  that  one  of  de- 
fendant's witnesses  was  not  in  fit  condition  to 
testify,  does  not  afford  ground  for  reversal; 
the  witnees  testifying  for  the  commonwealth, 
and  nothing  indicating  that  his  mental  or  phys- 
ical condition  was  bad. — ^Howard  v.  Common- 
wealth (Ky.)  721. 

A  motion  for  continuance  on  account  of  ab- 
sence of  witnesses  held  properly  overruled  on 
account  of  defendant's  lack  of  diligence  in  se- 
curing them. — Pbilpot  t.  Commonwealth  (Ky.) 
!>59. 

An  application  for  a  continuance  because  of 
the  absence  of  nonexpert  witnesses  to  prove  in- 
sanity as  a  defense  to  forgery  held  properly  over- 
ruled.—Davis  V.  State  (Tex.  Cr.  App.)  73. 

Refusal  of  continuance  for  absent  witness  in 
a  criminal  case  held  not  error. — Farris  v.  State 
(Tex.  Cr.  App.)  140. 

Refusal  of  continuance  in  murder  trial  on 
the  ground  of  absence  of  the  dying  declaration 
of  deceased  held  not  error  under  the  facts. — 
Rambo  v.  State  (Tex.  Cr.  App.)  163. 

An  application  for  a  continuance  because  of 
the  absence  of  nonexpert  witnesses  to  prove  in- 
sanity as  a  defense  to  bigamy  held  properly 
overruled. — Harrison  v.  State  fTex.  Cr.  App.) 
600. 

Absence  of  impeaching  witnesses  in  a  criminal 
case  is  not  such  ground  for  continuance  as  will 
render  refusal  thereof  error. — Barber  v.  State 
i  (Tex.  Cr.  App.)  515. 

Refusal  of  continuance  in  homicide  case  for 
mere  cnmulatire  testimony  held  not  error.— 
Grimsinger  v.  State  (Tex.  Cr.  App.)  583. 

111.  Trial. 

A  general  exception  that  the  court  misdirect- 
ed tne  jury  is  insufficient— Barrett  v.  State 
(Tex,  Or.  App.)  144. 

I  On  a  prosecution  for  theft,  it  was  not  error 
I  to  cause  accused  to  stand  up,  so  that  he  might 
I  be  identified  by  a  witness. — ^Benson  v.  State 
i  (Tex.  Cr.  App.^  165. 


1 12.  ^—  Reception  of  eridenoe. 

Evidence  that  defendants  had  received  no- 
tice of  threats  by  deceased  held  properly  ex- 
cluded,   iu   a   prosecution   for   homicide.   nntU 
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after  evideuce  that  deceased  had  made  the 
statements  was  Kiven. — Hndson  t.  Commou- 
wealth  (Ky.)  lOTO. 

Fermitting  witness  to  testify  in  murder  trial, 
when  it  appeared  that  he  had  been  present  dur- 
ing examination  of  another  witness  in  violation 
of  the  rule,  held  not  an  abuse  of  discretion 
under  the  facts. — Rambo  T.  State  CTex.  Cr. 
App.)  163. 

The  rejection  of  defendant's  evidence  in  re- 
buttal of  other  testimony  in  a  homicide  case 
held  proper  as  relating  to  an  Immaterial  matter. 
—House  T.  State  (Tex.  Cr.  App.)  417. 

Evidence  offered  by  defendant  in  homicide 
held  not  sufficiently  in  rebuttal  of  other  evidence 
to  authorize  its  reception  for  such  purpose. — 
House  V.  State  (Tex.  Or.  Apo.)  417. 


{13. 


And     oomdnet     of 


—  Argnatenta 
oonnael. 

Limiting  time  for  argoment  In  criminal  case 
to  20  minutes  held  not  error;  the  facts  being 
simple  and  the  time  allowed  not  having  been 
consumed.— Wright  v.  United  States  (Ind.  T.) 
819. 

Remarks  of  coonsel  on  prosecotion  for  mur- 
der held  not  error.— Williams  t.  United  States 
(Ind.  T.)  871. 

Testimony  commented  on  by  counsel  for 
prosecution  in  murder  trial  held  not  of  snffl- 
cient  importance  to  require  reversal,  even  if  not 
in  the  record.— Rambo  v.  State  (Tex.  Cr.  App.) 
163. 

Remarks  to  Jury  of  state's  attorney  in  mur- 
der trial  held  not  to  require  reversal  of  convic- 
tion.—Rambo  V.  State  (Tex.  O.  App.)  163. 

The  criticism  by  the  court  in  a  homicide  case 
of  abusive  and  denunciatory  statements  by  de- 
fendant's counsel  held  not  to  authorize  a  rever- 
sal of  a  conviction,  the  language  of  counsel  not 
being  in  the  record.— House  v.  State  (Tex.  Cr. 
App.)  417. 

Comment  of  counsel  on  defendant's  failure  to 
testify  in  his  own  behalf  held  to  demand  a  re- 
versal, under  Code  Cr.  Proc.  |  770.— Sanchee  v. 
State  (Tex.  Oe.  App.)  514. 

1 14>  —  laatmotlona. 

A  failure  to  give  an  instruction  in  a  murder 
trial  as  to  the  official  capacity  of  the  deceased 
held  no  error  under  the  evidence.- Philpot  v. 
Commonwealth  (Ky.)  9S^. 

Under  Code  Cr.  Proc.  art.  720,  the  giving  of 
a  verbal  charge  in  a  misdemeanor  case  against 
defendant's  objection  is  reversible  error. — Ed- 
wards V.  State  (Tex.  Cr.  App.)  144. 

Under  the  direct  provisions  of  Code  Cr.  Proc. 
art.  720,  an  oral  charge  may  be  given  in  a 
prosecution  for  misdemeanor,  where  both  par- 
ties consent  to  such  course. — Vick  v.  State 
(Tex.  Cr.  App.)  166. 

A  requested  instruction  held  sufficiently  cov- 
ered by  those  given.— Danforth  t.  State  (Tex. 
Cr.  App.)  159. 

Where,  on  a  prosecution  for  theft,  the  de- 
fense was  that  accused  had  won  the  money 
alleged  to  have  l>een  stolen,  and  he  claimed  he 
bad  made  such  explanation  when  arrested,  the 
court  having  charged  on  the  defense,  it  was 
not  error  not  to  charge  on  the  explanation. 
—Benson  ▼.  State  (Tex.  Cr.  App.)  165. 

The  evidence,  in  a  prosecution  for  assanit  with 
intent  to  murder,  held  not  to  warrant  an  instruc- 
tion as  to  the  effect  of  provoking  the  difficulty, 
on  defendant's  right  of  self-defense. — Williams 
V.  State  (Tex.  Cr.  App.)  416. 

An  instruction  that  if  deceased  was  struck 
with  a  shotgun,  as  charged  iu  the  indictment, 
etc.,  held  proper  under  tiie  evideuce  and  indict- 
ment in  a  homicide  case,  and  not  erroneous  as 
unsupported.— House  t.  State  (Tex.  Cr.  App.) 
417. 


Instruction  held  erroneous  as  on  the  weight 
of  the  testimony.— Ballow  v.  State  (Tex.  Cr. 
App.)  513. 

Where  the  question  whether  a  confession  is 
voluntary  is  determined  by  the  court  in  the 
absence  of  the  jury,  and  the  confession  is  ad- 
mitted with  defendant's  consent,  without  intro- 
ducing evidence  showing  it  to  be  voluntary,  it 
is  not  error  to  refuse  to  submit  the  issue  wheth- 
er the  confession  was  voluntary. — Grimsinger  v. 
State  (Tex.  Or.  App.)  583. 

An  instmction  on  circumstantial  evidence  in 
a  homicide  case  is  not  erroneous  in  failing  to 
make  an  application  of  the  law  to  the  facta. — 
Grimsinger  T.  State  (Tex.  Cr.  App.)  583. 

An  instruction  defining  accomplices  in  the 
exact  language  of  Pen.  (Tode,  art.  78,  is  not 
erroneous. — Grimsinger  v.  State  (Tex.  Cr.  App.) 
583. 

Where  all  the  evidence  in  homicide  shows 
that  defendant  is  a  principal,  and  not  an  accom- 
plice, it  is  not  necessary  to  define  accom- 
plices in  the  instruction,  and  to  charge  an  ac- 
quittal if  defendant  is  found  to  be  an  accom- 
plice.—Grimsinger  V.  State  (Tex.  Cr.  App.)  TkSS. 

Evidence  in  homicide  held  to  warrant  an  in- 
struction that  certain  results  would  follow  if 
defendant  was  present  and  aided  in  the  com- 
mission of  the  crime  by  another. — Grimsinger 
V.  State  (Tex.  Cr.  App.)  683. 

{15.   Motions  for  notr  trial  and  Im  ar* 
rest. 

The  hearing  of  evidence  on  the  motion  for 
new  trial  in  the  absence  of  accused  held  not  a 
violation  of  his  constitutional  right  to  be  pres- 
ent during  the  trial.— Howard  t.  Common- 
wealth (Ky.)  721. 

The  affidavits  of  Jurors  are  admissible  in  evi- 
dence to  sustain  their  vei'Qict.  and  to  show  that 
there  was  no  misconduct  on  their  part. — How- 
ard T.  Commonwealth  (Ky.)  721. 

A  motion  in  arrest  of  judgment  on  the  ground 
that  defendant,  a  negro,  was  discriminated 
against  by  excluding  negroes  from  the  grand 
jury,  was  properly  overruled,  as  such  objection 
should  have  been  made  by  direct  attack  upon 
the  indictment  prior  to  the  trial. — Davis  v. 
State  (Tex.  Cr.  App.)  602. 

In  a  criminal  case  a  new  trial  will  not  be 
granted  for  newly  discovered  evidence  of  facta 
which  could  have  been  testified  to  at  the  trial. 
—Rogers  v.  State  (Tex.  Cr.  App.)  607. 

In  a  criminal  case  a  new  trial  will  not  be 
granted  for  newly  discovered  evidence  which 
in  the  light  of  the  record  is  probably  not  true. 
—Rogers  v.  State  (Tex.  Cr.  App.)  507. 

Newly  discovered  testimony  which  is  merely 
impeaching  is  not  ground  for  new  trial. — Gay 
V.  State  CTex.  Cr.  App.)  611. 

Motion  for  new  trial  for  alleged  newly  dis- 
covered evidence,  not  verified,  Md  properly  de- 
nied.—Gay  v.  State  (Tex.  Cr.  App.)  511. 

On  prosecution  for  murder,  held,  that  a  new 
trial  should  be  granted  because  of  certain  new- 
ly discovered  evidence.-— Castillo  v.  State  (Tex. 
Cr.  App.)  617. 

(  16.   Appeal  amd  omor,  aad  oortloari. 

Exceptions  in  gross  to  instructions  in  a  crim- 
inal case  do  not  authorize  their  review  on  ap- 
peal.— Bonville  v.  State  (Ark.)  544. 

A  record  on  appeal  from  a  conviction,  whidi 
shows  no  motion  for  a  new  trial,  brinn  noth- 
ing before  the  court  of  appeals  excq>t  the  snfB- 
ciency  of  the  indictment.— Philpot  v.  Common- 
wealth  (Ky.)  959. 

On  appeal  from  conviction  of  theft,  objec- 
tions to  certain  evidence  held  not  equivalent  to 
certificate  of  judge  that  the  testmiony  was 
admitted  under  the  facta  stated  in  the  objec- 
tions.—Benson  T.  State  (Tex.  Cr.  App.)  186. 
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Under  Code  Cr.  Proc.  art.  888,  aa  amended 
by  the  act  of  the  27th  legislature  which  took 
effect  July  18,  1901,  a  bond  on  appeal  taken 
July  Zid  from  a  conviction  for  violating  a  city 
ordinance  in  a  justice  court  entered  July  17th, 
and  order  denying  a  new  trial  made  July  18th, 
held  inanfflcient.— Martin  t.  State  (Tex.  Cr. 
App.)  fioa 

Where  no  exception  Is  taken,  dther  by  bill 
of  exceptions  or  by  motion  for  a  new  trial,  to  a 
refusal  to  instruct,  the  ruling  will  not  be  re- 
viewed.—Barber  V.  State  (Tex.  Cr.  App.)  516. 

An  appeal  taken  during  the  term  at  which  the 
judgment  was  entered,  and  immediately  after  the 
eourt  OTerruled  a  motion  to  set  aside  an  order 
refuaiug  a  new  trial,  was  taken  in  time,  though 
more  than  two  days  after  the  new  trial  was  de- 
nied.—Humphries  V.  State  (Tex.  Cr.  App.)  527. 

In  scire  facias  on  an  appeal  bond,  evidence 
considered,  and  held,  that  the  entry  of  judgment 
within  ten  minutee  after  the  case  was  called, 
during  the  temporary  absence  of  counsel  from 
the  court  room,  the  defendants  being  present 
and  asking  a  few  minutes  indulgence  to  get  coun- 
sel, was  error. — Humphries  v.  State  (Tex.  Cr. 
App.)  527. 

Bond  executed  on  the  appeal  of  the  principal 
from  a  judgment  convicting  him  in  justice  court 
held  to  have  been  improperly  forfeited.— Humph- 
ries V.  State  (Tex.  Cr.  App.)  527. 

Where  it  appears  from  the  caption  and  record 
entry  on  a  criminal  appeal  that  the  notice  of 
appeal  was  given  subset^uent  to  the  adjourn- 
ment of  the  term  of  conviction,  the  appeal  will 
be  dismissed. — Grimsinger  v.  State  (Tex.  Cr. 
App.)  583. 

1 17.    —  B«oord    Mad    prooeedlnc*    not' 
Im  record. 

In  the  absence  of  statement  of  facts  and  bill 
of  exceptions,  it  will  be  presumed  that  the  in- 
structions given  were  applicable  to  the  evi- 
dence, and  that  those  refused  were  not — State- 
hnni  T.  State  (Tex.  Cr.  App.)  499. 

A  conviction  for  libel  will  be  reversed  when 
the  record  on  appeal  contains  neither  com- 
plaint nor  information.— Gresham  v.  State  (Tex. 
Cr.  App.)  POfl. 

Bill  of  exceptions  in  criminal  case  held  not  to 
present  conditions  authorizing  a  reversal  of 
the  judgment. — Darter  v.  State  (Tex.  Cr.  App.) 
50!). 

On  prosecution  for  bigamy,  rejection  of  cer- 
tain evidence  held,  in  view  of  the  record,  of  no 
avail  to  accused.— Kuehn  v.  State  (Tex.  Oe. 
App.)  526. 

Where  a  defendant  in  a  criminal  case  ac- 
cepts a  bill  of  exceptions  as  modified  by  the 
trial  court,  and  files  the  same,  he  is  estopped 
on  appeal  from  denying  the  correctness  of  such 
modifications. — Grimsinger  v.  State  (Tex.  Cr. 
App.)  583. 

An  explanation  or  modification  of  a  biU  of  ex- 
ception on  a  criminal  appeal  by  the  trial 
court  controls  the  recitals  in  the  bill.— Grim- 
singer T.  State  (Tex.  Cr.  App.)  683. 

(18.  —  Rerlew. 

The  general  statement  in  an  inatmction  that 
a  conspiracy  may  be  proved  by  testimony  that 
it  was  actually  entered  into,  or  may  be  "in- 
ferred" from  the  facts  In  evidence,  held  not 
prejudicial  to  defendant.  —  Wait  t.  Common- 
wealth (Ky.)  687. 

Court's  remark,  on  telling  juror  to  stand 
aside,  though  improper,  held  not  prejudicial  to 
defendant  in  criminal  prosecution. — Howard  v. 
Commonwealth  (Ky.)  721. 

There  c^-i  be  no  reversal  in  a  criminal  case 
on  the  gi'uund  that  the  verdict  ia  against  the 
evidence. — Howard  v.  Commonwealth  (Ky.)  721. 

Error  in  failing  to  instruct  that  certain  tes- 
timony was  admitted  only  for  the  purpose  of 


contradicting   a    witness   held   not   materially 
prejudicial.— Cox  v.  Commonwealth  (Ky.)  799. 

Failure  to  give  an  instruction  in  a  murder 
trial  as  to  the  official  capacity  of  the  deceased 
held,  if  error,  to  be  harmless  to  defendant.— 
Philpot  V.  Commonwealth  (Ky.)  959. 

Where  a  verdict  of  conviction  in  a  criminal 
case  is  without  evidence  to  sustain  it,  it  will 
be  set  aside.- Brown  v.  Commonwealth  (Ky.) 
1098. 

On  a  prosecution  for  assault  to  kill  and  as- 
sault with  intent  to  rob,  where  defendant  was 
convicted  of  the  latter  charge,  error  in  in- 
struction as  to  the  former  heM  harmless.- Cox 
v.  State  (Tex.  Cr.  App.)  146. 

In  a  prosecution  for  murder,  admission  of 
evidence  aa  to  conduct  of  another  before  the 
killing,  no  conspiracy  having  been  shown,  held 
to  be  prejudicial  error.- Toung  v.  State  (Tex. 
Cr.  App.)  153. 

On  a  prosecution  for  theft,  it  was  not  preju- 
dicial to  permit  a  witness  to  testify  that  de- 
fend.int  told  him  he  won  the  money  alleged  to 
have  been  stolen;  the  testimony  being  subse- 
quently withdrawn  and  the  defendant  having 
relied  on  the  same  testimony. — Benson  v.  State 
(Tex.  Cr.  App.)  165. 

In  a  prosecution  for  theft,  any  error  in  re- 
quiring accused  to  put  on  his  hat,  so  that  a 
witness  might  identify  him,  held  not  prejudicial. 
—Benson  v.  State  (Tex.  Cr.  App.)  165. 

Ou  prosecution  for  bigamy,  failure  to  require 
state  to  elect  between  counts  held  not  prejudicial 
to  accused.— Kuehn  v.  State  (Tex.  Cr.  App.) 
526. 

A  defendant  in  a  criminal  case,  who  offers 
parol  evidence  modifying  a  written  confession, 
will  not  be  heard  on  appeal  to  object  that  the 
reception  of  such  parol  evidence  modifying  a 
written  confession  was  erroneous. — Grimsinger 
V.  State  (Tex.  Cr.  App.)  683. 

CROPS. 

Growing  on  homestead,  see  "Homestead,"  {  1. 

CROSS  APPEAL. 

Allowance  of,  see  "Appeal  and  Elrror,"  f  S. 

CROSS-EXAMINATION. 

See  "Witnesses,"  {  2. 

CRUELTY. 

Ground  of  divorce,  see  "Bivoree,"  |  L 

CURTESY. 

See  "Dower." 

Husband's  right  of  curtesy  in  case  he  sur- 
vived his  wife  neld  not  devested  by  Act  1894, 
declaring  that  marriage  should  give  the  hus- 
band no  interest  in  bis  wife's  property.— Dil- 
lon T.  Dillon  (Ky.)  1099. 

CUSTODY. 

Of  jury,  see  "Trial,"  i  18. 

DAMAGES. 

Opinion  evidence,  see  "Evidence,"  {  11. 

JDamaaee  for  particular  injwrie$. 

,1 


See  "Attachment,"  «  1;  "Death,"  {  2;  "Fraud," 
'  '      Libel  and  Slander,"  |  2;    "Nuisance," 
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Attachment  of  homestead  property,  see  "Home- 
stead." {  6. 

Breach  by  buyer  of  contract  for  sale  of  goods, 
see  "Sales,"  g  6. 

Breach  by  seller  of  contract  for  sale  of  goods, 
see  "Sales,"  i  7. 

Breach  of  warranty,  see  "Sales,"  {  7. 

Delay  in  delivering  telegram,  see  "Telegraphs 
and  Telephones,''  {  2. 

Ejection  of  passenger,  see  "Carriers,"  $  3. 

Flowage,  see  "Waters  and  Water  Courses,"  i 
2. 

Injuries  by  animals,  see  "Animals." 

Injuries  caused  by  ;>nblic  improvements,  see 
Municipal  Corporations."  {  6. 

To  animals  during  shipment,  see  "Carriers,"  f 
2. 

Recovery  in  particular  actUma  or  proceeding*. 

See  "Ejectment."  i  4:  "Trespass  to  Try  Title," 
t  3;  "Trover  and  Conversion,"  1 1. 

I   1.    Oroiinds  and  anbjeots  of  ooaipea- 
satory  damases. 

The  fact  that  plaintiff  had  a  nervous  chill 
when  her  check  was  protested  and  returned  to 
her  is  not  to  be  considered  in  estimating  her 
damage  therefrom.— American  Nat  Bank  t. 
Morey  (Ky.)  759. 

In  an  action  against  a  bank  to  recover  for  its 
wrongfnl  refusal  to  honor  a  depositor's  checli, 
plaintiff  may  recover  for  time  lost,  expenses 
incurred,  and  loss  of  credit  or  business,  but  may 
not  for  humiliation  or  mortification. — ^American 
Nat   Bank  v.   Morey   (Ky.)   750. 

i  2.     Uqnldated  daaiases  and  penalties. 

The  fact  that  there  was  no  market  rental 
value  for  a  house  held  not  to  show  that  the 
owner  had  sustained  no  damage  from  con- 
tractor's failure  to  finish  it  in  the  stipulated 
time,  80  as  to  render  a  provision  for  liquidated 
damages  a  penalty. — Brown  Iron  Co.  v.  Nor- 
wood (Tex.  Civ.  App.)  253. 

Farts  held  not  to  raise  a  presumption  that 
stipulated  damages  in  a  building  contract 
amounted  to  a  penalty. — Brown  Iron  Co.  v. 
Norwood  (Tex.  Civ.  App.)  253. 

{   3.    Ezentplary  damages. 

In  an  action  for  refusing  a  depositor's  check, 
it  was  error  to  give  an  instruction  authorizing 
punitive  damages;  there  being  nothing  to  in- 
dicate actual  malice,  oppression,  or  bad  motive. 
—American  Nat.  Bank  v.  Morey  (Ky.)  759. 

i  4.    Measure  of  damages. 

In  an  action  involving  a  breach  of  contract 
for  the  exclusive  sale  of  plaintiff's  cigars  in 
certain  territory,  held,  that  defendant  sustain- 
ed no  damage  from  the  abandonment  of  the 
contract.— Miller  v.  Sigler  (Mo.  App.)  470. 

In  an  action  by  a  passenger  against  a  rail- 
road company  for  damages  for  defendant's  fail- 
ure to  protect  plaintiff  from  an  unprovoked 
assault  by  another  passenger,  plaintiff  s  mental 
suffering  arising  from  such  assault  may  be  con- 
sidered as  an  element  of  damages. — Interna- 
tional &  Q.  N.  B.  Co.  V.  Oiesen  (Tex.  Civ. 
App.)  653. 

Measure  of  damages  for  taking  of  property 
pending  appeal  from  judgment  of  Bt>ecific  per- 
formance considered.  —  Southern  Oil  Co.  T. 
Scales  (Tex.  Civ.  App.)  1033. 

(   6.    Inadequate  and  ezeesslve  damages. 

In  an  action  by  a  passenger  for  injuries  sus- 
tained, it  having  been  previously  held  that 
punitive  damages  might  be  recovered,  an 
award  of  .*40()  hrld  not  so  excessive  as  to  jus- 
tify reversal. — Ivouisville  &  N.  R.  Co.  v.  Shep- 
herd (Ky.)  1070. 

A  verdict  of  .S.'iOO  for  personal  injuries  held 
not  excessive.— Monticello  &  B.  Turnpike  Road 
Co.  V.  Jones  (Ky.)  1073. 

Damages  in  a  personal  injury  action  against 
a  toll  road  company  held  not  excessive. — Mabrey 


V.  Cape  Girardeau  &  J.  Gravel  Road  Co.  (Mo. 

App.)  394. 

In  an  action  by  a  servant  for  injuries,  a 
verdict  for  $750  held  not  excessive.— Ritt  t. 
True  Tag  Paint  Co.  (Tenn.)  324. 

Verdicts  in  actions  for '  personal  injuries  to 
married  woman  and  minor  daughter  held  not 
excessive.— Gulf,  C.  &  S.  F.  Ry.  (5o.  v.  Sandifer 
(Tex.  Civ.  App.)  461. 

In  an  action  against  a  railroad  for  the  loss 
of  both  legs,  verdict  of  $35,000  htld  not  ex- 
cessive.—Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Shelton 
(Tex.  Civ.  App.)  653. 

f  6.     Pleading,  evidence,  and  assossmamfc 

A  petition  in  a  personal  injury  action,  seeking 
recovery  for  loss  of  time  and  earnings,  need  not 
allege  the  value  of  the  time  lost  or  plaintiff's 
earning  power. — Mabrey  v.  Cape  Girardeau  & 
J.  Gravel  Road  Co.  (Mo.  App.)  394. 

Evidence  in  a  personal  injury  action  hdd  to 

grove  the  specific  injuries  alleged. — Mabrey  v. 
!ape  Girardeau   &  J.  Gravel  Road   Co.   (Mo. 
App.)  394. 

Instruction  in  personal  injury  suit  held  not  er- 
roneous, because  not  requiring  the  jury  to  find 
that  plaintiff  had  been  iniured  in  the  specific 
part  of  his  body  alleged. — Mabrey  v.  Cape  Girar- 
deau &  .T.  Gravel  Road  Co.  (Mo.  App.)  394. 

Evidence  in  a  personal  injury  action  held  to 
justify  submission  of  loss  of  time  and  earnings 
as  an  element  of  damage.— Mabrey  v.  Cape 
Girardeau  &  J.  Gravel  Road  Co.  (Mo.  -\pp.) 
394. 

In  action  by  servant  against  master  for  in- 
juries, the  trial  court  did  not  err  in  admitting 
as  evidence  mortuary  tables  of  life  eipec-tancy, 
it  being  shown  that  plaintiff's  earning  capacity 
had  been  permanently  affected. — Gulf,  C.  &  Si. 
F.  Ry.  Co.  V.  Manghani  (Tex.  Civ.  App.)  80. 

In  an  action  for  personal  injuries,  an  in- 
struction that  mental  and  physical  pain  "must 
he  considered"  as  elements  of  damages,  instead 
of  a  charge  that  they  "may  be  considered,"  is 

J  roper. — Galveston,    H.   &   S.    A.   Ry.    Co.    t. 
enkins  (Tex.  Civ.  App.)  233. 

Where,  in  an  action  for  personal  injury,  the 
petition  alleges  the  organs  and  parts  of  the  body 
claimed  to  have  beE?n  injured,  the  admission  of 
evidence  of  injuries  to  other  organs  and  parts  of 
the  body  is  error.— Texas  State  Pair  v.  Marti 
(Tex.    Civ.   App.)   432. 

In  an  action  for  violation  of  a  contract,  wherp 
the  evidence  furnishes  no  basis  for  the  damages, 
the  direction  of  a  verdict  for  defendant  is  proiKT. 
— Raymond  v.  Yarrington  (Tex.  Civ.  i^p.)  436. 

Evidence  as  to  the  present  condition  of  plain- 
tiff with  reference  to  his  injuries  and  capacity 
to  work  held  admissible  on  the  question  of  per- 
manent injury. — Hildenbrand  v.  Marshall  (Tex. 
Civ.  App.)  492. 

Where,  in  an  action  for  injuries,  a  disloca- 
tion of  the  hip  was  charged,  plaintiff  held  enti- 
tled to  recover  under  such  allegation  fnr  a 
bruise  or  contusion  of  the  hip.— St  Louis  S. 
W.  Ry.  Co.  of  Texas  v.  Brown  (Tex.  Civ.  App.» 
1010. 

In  an  action  against  a  carrier  for  injurt<^ 
the  petition,  in  the  absence  of  a  sijccial  ex- 
ception, hild  sufficient  to  admit  evidenre  of  the 
amount  actually  paid  or  incurred  for  iiieJical 
attention,  etc.,  and  of  the  reasonableness 
thereof.— St.  Louis  S.  W.  Ry.  C!o.  of  Texas 
V.  Duck  (Tex.  Civ.  App.)  1027. 

In  an  action  against  a  carrier  for  injuries  to 
a  wife  and  expenses  incurred  by  reason  of  the 
sickness  of  plaintiff's  son,  the  charge  hrld  uuc 
objectiouable  as  authorizing  damages  for  in- 
jury to  the  son.— St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v.  Duck  (Tex.  Civ.  App.)  1027. 

In  an  action  by  the  seller  to  rescind  a  sale 
against  the  buyer  and  certain  defendants,  who 
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had  TepleTied  the  goods,  plaintifl  was  entitled 
to  enter  a  remittitur  as  to  the  defendants  who 
had  repleried  and  enter  judgment  against 
them,  respectively,  for  the  valne  of  the  goods 
replevied  by  each.— Bonner  ▼.  Springfield  Wag- 
on Co.  (Tex.  Civ.  App.)  1032. 

Who-e,  in  an  action  by  the  seller  to  rescind 
a  sale  against  defendants,  who  had  replevied 
the  goods,  the  jury  entered  a  general  verdict 
against  all  defendants,  the  court  was  author- 
ized  to  enter  judgment  against  each  for  a  less  '  «„  '•PVand." 
snm  on  plaintiff  entering  a  remittitur.— Bonner  rauu. 

v.  Springfield  Wagon  Co.  (Tei.  Civ.  App.) 
1032. 


DECEDENTS. 

Declarations  against  Interest,  see  "Evidence,"  { 
7. 

Estates,  see  "Descent  and  Distribntion";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  "Witnesses,"  |  1. 


In  an  action  for  Injaries  to  a  servant,  evi- 
d«ice  of  injury  causing  a  defect  of  hearing, 
impairment  of  speech,  etc.,  held  within  the 
complaint,  alleging  injury  to  the  nervous  sys- 
tem.—Missouri,  It.  &  T.  Ry.  Co.  of  Texas  t. 
Hawk  (Tex.  Civ.  App.)  1037. 

Where  the  complaint  In  an  action  for  in- 
jaries alleged  injury  to  the  spine,  the  testi- 
mony of  the  effect  of  snch  an  injury  on  the 
sense  of  hearing  held  proper. — Missouri,  K.  &  T. 
Ry.  Oo.  of  Texas  v.  Hawk  (Tex.  Oiv.  App.) 
1037. 

DEAD  BODIES. 

See  "Cemeteries." 

DEATH. 

Of  partner,  see  "Partnership,"  {  2. 
Of  party  to  action  erouud  for  abatement,  see 
"Abatement  and  Revival,"  {  1. 

{  1.     ETldenee  of  death  and  of  suztIt- 
orahlp. 

Where  two  persons  perished  in  a  common 
disaster,  held,  that  the  fact  of  survivorship  must 
be  proved  by  him  whose  recovery  depended  on  its 
establishment.— United  States  Casualty  Co.  v. 
Kacer  (Mo.  Sup.)  370. 

Rev.  St.  p.  189,  i  3143,  relating  to  presump- 
tion of  death  after  four  years,  does  not  destroy 
the  general  rules  of  evidence  in  regard  to  such 
presumption. — Winter  v.  Supreme  Lodge  K.  P. 
(Mo.  App.)  662. 

A  presumption  of  death  from  long  absence  is 
not  an  imperative  rule  of  law,  where  the  cir- 
cumstances permit  a  different  inference. — Win- 
ter V.  Supreme  Lodge  K.  P.  (Mo.  App.)  662. 

A  presumption  of  death  arising  from  unex- 
plained absence  does  not  necessarily  imply  that 
the  person  died  at  the  end  of  seven  years. — 
Winter  v.  Supreme  Lodge  K.  P.  (Mo.  App.) 
662. 

In  an  action  on  a  benefit  certificate,  It  was 
held  error,  under  the  evidence,  to  instruct  that 
there  was  a  presumption  of  death,  in  the  ab- 
sence of  rebutting  circumstances. — Winter  v. 
Supreme  Lodge  K.  P.  (Mo.  App.)  662. 

There  is  no  presumption  that  one  of  two 
persons  perishing  in  the  same  disaster  survived 
the  other. — Supreme  Council  of  Royal  Arcanum 
V.  Kacer  (Mo.  App.)  671. 

f  2.     Aotloiia  for  eanalns  death. 

An  amendment  to  a  petition,  which  supplied 
a  lacking  element  of  the  cause  of  action,  held 
germane  to  the  petition. — Louisville  &  N.  R. 
Co.  V,  Pointer's  Adm'r  (Ky.)  llOa 

Elements  of  damage  in  an  action  for  wrongful 
death  defined.— Illinois  Cent.  R.  Co.  v.  Bentz 
(Tenn.)  317. 

In  an  action  against  a  railroad  company  for 
negligently  killing  plnintiff's  father,  the  refusal 
of  a  certain  instruction  as  to  damnges  held  not 
error.— Missouri,  K.  &  T.  R.  Co.  of  Texas  v. 
Eyer  (Tex.  Civ.  App.)  453. 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy";  "Fraudulent  Cionyeyancea." 


DECEIT. 
DECLARATIONS. 


.^8  evidence  in  civil  actions,  see  "Evidence,"  t 

7. 
As    evidence    In    criminal    prosecutions,    see 

"Criminal  Law,"  f  7. 
Dying  declarations,  see  "Homicide,"  i  9, 

DEDICATION. 

i  1.     Nature  and  reqnlaitee. 

A  sewer  constructed  by  a  private  person  is 
not  dedicated  to  public  use  by  reason  of  its 
being  tJaced  in  a  public  8treet.---0ak  Cliff  Sew- 
erage Co.  V.  Marsalis  (Tex.  Civ.  App.)  176. 

The  laying  of  a  sewer  in  a  public  street  does 
not  make  the  same  public  property.— Oak  Cliff 
Sewerage  Co.  v.  Marsalis  (Tex.  Civ.  App.)  176. 

{   S.    Operation  and  effeot. 

The  title  to  land  donated  as  a  graveyard  held 
to  have  remained  in  the  original  owners. — Kan- 
sas City  V.  Scarritt  (Mo.  Sup.)  283. 

DEEDS. 

See  "Boundaries." 

Acknowledgment  of  execution,  see  "Acknowl- 
edgment." 

Admissions  by  grantor,  see  "Evidence,"  (  6. 

Cancellation,  see  "Cancellation  of  Instruments." 

Estoppel  by  deed,  see  "Estoppel,"  {  2. 

In  fraud  of  creiMtors,  see  "Fraudulent  Convey- 
ances." 

Parol  or  extrinsic  evidence,  see  "Evidence,"  ( 
10. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Deeds  by  or  to  partieular  claases  of  partus. 
See  "Husband  and  Wife,"  {  1;   "Infants,"  i  1. 
Married  women,  see  "Hosband  and  Wife,"  {  2. 

Deeds  of  partieidar  species  ctf  property. 
See  "Homestead,"  {  2. 

Separate  property  of  married  women,  see 
•'Husbaud  and  Wife,"  {  2. 

ParUcular  classes  of  deeds. 
Of  trust,  see  "Mo-tKiiges." 
Partition  deeds,  see  "Partition,  {  1, 
Tax  deeds,  see  "Taxation,"  $  3. 

I  1.     Reqnlaltes  and  Talldlty. 

When  the  accepted  bidder  at  decretal  sale 
signed  and  delivered  a  transfer  of  his  bid,  and 
accepted  and  indorsed  the  chock  given  to  him 
therefor,  and  delivered  it  to  his  assignee  for 
creditors,  the  transfer  became  operative,  and  he 
could  not  thereafter  recall  it. — Ewing  v.  Stan- 
ley (Ky.)  724. 

Intimate  relations  of  friendship  between  the 
parties  to  a  conveyance  held  proper  for  con- 
sideration, in  connection  with  other  facts  and 
circumstances,  in  determining  whether  fraud 
was  practiced  in  obtaining  the  same. — Wells 
V.  Houston  (Tex.  av.  App.)  183. 

S   Z.    Oonatmetlon  and  operation. 

A  conveyance  considered,  and  held  only  to 
purport  to  convey  the  actual  interest  of  the 
grantor  in  the  property.— Hunter  y,  Eastham 

(Tex.  Sup.)  66.  C^ r\r\ n\(^ 
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Description  in  ■  deed  held  sufficient  to  identify 
the  land.— Amall  t.  Ne-wcom  (Tex.  Cir. 
App.)  82. 

The  field  notes  in  a  deed  mnst  be  constraed 
in  their  entirety,  so  as  to  give  effect  to  all  of 
the  parts  thereof.— Chew  v.  Zweib  (Tex.  Civ. 
App.)  207. 

In  an  action  for  breach  of  warranty  of  titie 
in  a  deed,  the  recital  in  the  deed  is  prima  facie 
evidence  of  the  consideration  paid. — Sachse  v. 
Loeb  (Tex.  Civ.  App.)  460. 

i  3.    Pleadl»K  and  eTldenoa. 

Evidence  held  to  show  a  deed  a  forgery.— 
Crate  v.  Strong  (Ky.)  857. 

In  an  action  to  set  aside  a  deed  of  a  de- 
ceased father  to  his  daughter,  evidence  held 
sufficient  to  show  a  delivery  of  the  convey- 
ance.—Kuhn's  Adm'r  v.  Kuhn  (Ky.)  1077. 

In  an  action  for  breach  of  warranty  in  a  deed, 
evidence  as  to  consideration  paid  considered,  and 
held  error  to  direct  a  verdict  for  the  considera- 
tion recited  in  the  deed,  with  interest. — Sachse 
V.  lioeb  (Tex.  Civ.  App.)  460. 

DEFAMATION. 

See  "Libel  and  Slander." 

DELAY. 

In  delivery  of  telegram,  see  "Telegraphs  and 
Telephones,"  (  2. 

DELEGATION  OF  POWER. 

See  "Constitutional  Law,"  f  1. 

DELIVERY. 

Of   bill  of   exchange  or  promissory   note,   see 

"Bills  and  Notes,"  $  2. 
Of  deed,  see  "Deeds,"  {  I. 
Of  goods  by  carrier,  see  "Carriers,"  {  I, 
Of  mortgage,  see  "Mortgages,"  |  1. 

DEMAND. 

Before  action,  see  "Limitation  of  Actions,"  |  2. 

For  payment  of   bill  or   note,   see   "duis  uuj 
Notes,"  i  4. 

DEMURRER. 

In  pleading,  see  "Pleading,"  {  4. 
To  evidence,  see  "Trial,"  {  6. 

DEPOSITARIES. 

See  "Deposits  in  Court" 

DEPOSITIONS. 

See  "Witnesses." 

Where  the  deposition  of  a  witness  had  been 
duly  taken,  it  was  not  error  to  permit  plaintiff 
to  read  it,  though  the  witness  was  in  cou-.t. — 
Louisville  &  N.  R.  Co.  v.  Steenberger  (Ky.) 
1094. 

A  proceeding  under  Rev.  St.  1899,  SS  74-78, 
for  the  discovery  of  assets  of  an  estate,  is  a 
suit  pending  within  the  meaning  of  the  act  al- 
lowing taking  of  depositions  in  such  cases. — 
Bckerle  v.  Wood  (Mo.  App.)  46. 

Where  a  deposition  is  offered  it  should  be  con- 
sidered as  the  evidence  of  the  party  who  offered 
it,  though  it  was  taken  at  the  instance  of  the 
opposite  _party. — Western  Union  Tel.  Co.  v. 
lA>vely  {Tex.  Oiv.  App.)  128. 


DEPOSITS  IN  COURT. 

Plaintiff  in  ejectment,  failing  to  show  any 
title  or  interest,  held  entitied  to  repayment  of 
money  paid  into  court  as  a  tender  on  pnrchase 
price  due  under  the  conveyance  under  which 
he  claimed.— Donohoo  v.  Howard  (Ind.  X.)  927. 

Money  paid  into  court  by  plaintiff  in  eject- 
ment, on  express  stipulation  that  it  be  paid  to 
an  intervener  only  in  event  plaintiff  should 
recover,  held  properly  returned  to  plaintiff  on 
dismissal  of  the  complaint— Donohoo  t.  How- 
ard (Ind.  T.)  927. 

DESCENT  AND  DISTRIBUTION. 

See  "Curtesy":  "Dower";  "Executors  and  Ad- 
ministrators'';  "Homestead,"  8  3;   "Wills." 

Descent  of  Indian  lands,  see  "Indians." 

Inheritance  by.  from,  or  through  bastards,  see 
"Bastards,"  S  3. 

Bights  of  heirs  as  to  community  property,  see 
''Husband  and  Wife,"  S  4. 

I    1.    Persona  entitled  nnd  their  respeo* 
tive  shares. 
A  will  held  void  under  Sand.  &  H.   Dig.  { 
7400.— Bloom  v.  Strauss  (Ark.)  54a 

Under  Rev.  St  1899,  {  2938,  where  a  wife 
died  without  descendants,  and  by  her  will  left 
all  her  property  to  others  than  her  husband,  be 
took  one  half  and  the  legatees  the  other  half. — 
O'Brien  v.  Ash  (Mo.  Sup.)  8. 

i   S.    Bichts  and  lUbiUtles  of  heirs  and 
cUstrlbnteea. 

In  a  disti'ibntion  among  children  of  the  pro- 
ceeds of  land  of  their  deceased  father  allotted 
to  their  mother  as  dower,  advancements  should 
be  charged,  and  the  children  equalized  as  far  as 
practicable;  but  a  distribution  of  other  prop- 
erty of  the  ancestor,  made  in  a  suit  for  a  set- 
tlement of  his  estate,  will  not  be  disturbed  for 
the  purpose  of  producing  equality .—Tye  v.  Tye 
(Ky.)  7l8. 

Under  Ky.  St.  f  1407,  it  was  proper,  in  dis- 
tributing among  children  the  undivided  estate 
of  their  deceased  father,  to  charge  each  child 
with  the  various  sums  received  by  him  from  the 
father  as  advancements.— Tye  t.  Tye  (Ky.)  718. 

DESCRIPTION. 

Names  of  individuals,  see  "Names." 

Of  property  conveyed,  see  "Boundaries."  {  1; 

"Deeds."  {  2. 
Of  property  in  prosecution  for  larceny,  see  "Lar 

ceny,"  {  2. 
Of  property  mortgaged,  see  "Mortgages,"  |  2. 

DESERTION. 

Ground  of  divorce,  see  "Divorce,"  I  1. 


See  "Replevin." 


DETINUE. 
DEVISES. 


See  "Wnis." 

DILIGENCE. 

In  procuring  testimony  ground  for  continoance^ 
see  "Continuance";   "Criminal  Law,"  i  10. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  i  6. 

DISABILITIES. 

Effect  on   limitation,   see   "Limitation  of  Ac- 
tions," 12.  f^  \ 
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DISCHARGE. 

From  employment,  see  "Master  and  Servant," 
i  1. 

From  liability  as  surety,  see  "Principal  and 
Surety."  §  3. 

From  indebtednesB,  see  "Bankruptcy,"  (  2. 

From  indebtedness,  see  "Compromise  and  Set- 
tlement." 

From  indebtedness,  see  "Release." 

Of  teachers,  see  "Schools  and  School  Districts," 
SI. 

DISCONTINUANCE. 

Of  action,  see  "Dismissal  and  Nonsuit,"  {  1. 

DISCRETION  OF  COURT. 

Review  in  civil  actions,  -see  "Appeal  and  Bk'- 
ror,"  {  20. 

DISCRIMINATION. 

By  carrier,  see  "Carriers,"  1 1. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  tee  "Ap- 
peal and  Error,"  §  15. 

i  1.     Volnmtary. 

Under  Rev.  St.  1889,  i  540,  where  the  as- 
signee of  a  cause  of  action  arising  on  con- 
tract stipulates  to  dismiss  an  action  bronght 
thereon,  and  moves  to  dismiss,  the  assignor  has 
no  right  to  interfei-e,  and  the  motion  should  be 
granted.— Gay  v.  Orcutt  (Mo.  Sup.)  205. 

Dismissal  of  action  against  one  defendant  in 
salt  on  a  joint  and  aeveral  contract  held  not 
error.— Alexander  v.  Wakefield  (Tex.  Civ. 
App.)  77. 

{   2.    IiiToliiiitary. 

Under  the  express  provisions  of  Mansf.  Dig. 
S  508G  (Ind.  T.  Ann.  St.  1899,  |  3291),  the  fil- 
ing of  an  unverified  complaint  is  not  ground 
for  dismissal,  if  the  verification  is  made  on  or 
before  the  calling  of  the  action  for  trial. — 
Hargrove  v.  Cherokee  Nation  (Ind.  T.)  823. 

Where  defendant's  motion  for  bond  for  costs 
was  overruled,  failure  to  move  for  dismissal 
was  a  waiver  of  the  statute,  entitling  him  to 
dismissal  on  such  motion  where  the  necessary 
bond  is  not  given. — Fidelity  &  Casualty  Co.  v. 
Brown  (Ind.  T.)  015. 

Action  of  unlawful  detainer  under  Mansf. 
Dig.  i  3351  (Ind.  T.  Ann.  St.  1899.  8  2285), 
should  not.  under  sections  5102,  5083  (sections 
3307,  3288),  be  dismissed  for  a  defective  affl- 
davit— Smith  v.  Bush  (Ind.  T.)  934. 

Where  a  demurrer  to  the  bill  in  ao  action 
to  recover  realty  was  sustained  because  of  limi- 
tations, it  was  error  to  dismiss  without  preju- 
dice.—Dunham  V.  Harvey  (Tenn.)  772. 

DISQUALIFICATION. 

Of  judge,  see  "Judges,"  {  2. 

DISSOLUTION. 

Of  corporation,  see  "CJorporationa,"  |  4. 

DISTRESS. 

For  rent,  see  "Landlord  and  Tenant,"  {  4. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution." 


See  "Drains." 


DISTRICT  AND   PROSECUTING  AT- 
TORNEYS. 

Argument  and  conduct  at  trial  of  criminal  pros- 
ecution, see  "Criminal  Law,"  g  13. 

Validity  of  agreements  not  to  prosecute,  see 
"Criminal  Law,"  {  1. 

DITCHES. 
DIVERSION. 

Of  water  course,  see  "Waters  and  Water  Cours- 
e«,"  {  1. 

DIVORCE. 

I  1.     Oroiuda. 

Where  the  husband  married  the  wife  to  end  a 
prosecution  for  seduction,  the  fact  that  she 
refused  to  live  with  him  did  not  entitie  him  to  a 
divorce  on  the  ground  of  abandonment,  where 
she  olTered  in  a  few  days  thereafter  to  live 
with  him  as  his  wife. — Aldersou  v.  Alderson's 
Guardian  (Ky.)  700;    Same  v.  Aldersou,  Id. 

In  an  action  by  the  wife  for  divorce  from  bed 
and  board  on  the  ground  that  the  husband  had 
behaved  toward  her  for  not  less  than  six 
months  "in  such  cruel  and  inhuman  manner  as 
to  indicate  a  settled  aversion  to  her,"  the  evi- 
dence held  sufficient  to  authorize  the  relief 
sought.— Zumbiel  v.  Znmbiel  (Ky.)  708. 

Under  Shannon's  Code,  §  4201,  subsec.  4,  a 
willful  desertion  without  reasonable  cause  for 
the  statutory  period  is  a  sulBoient  ground  for 
divorce,  though  there  is  no  malice  in  fact,  as  was 
required  under  Acts  1835-36,  c.  26,  §  1.— Mc- 
;  Bride  v.  McBride  (Tenn.)  781. 

i  2-  Jnrladlotlon,  pToeeedlmESt  and  re« 
I  Uef. 

!  Though  a  judgment  of  divorce  cannot  be 
i  reviewed  on  appeal,  the  action  of  the  chancellor 
;  in  the  matter  of  adjudging  the  costs  and  as  to 

alimony  can  be  reviewed. — Alderson  v.  Alder- 
1  son's  Gnardian  (Ky.)  700;  Same  v.  Alderson, 
jld. 

j  In  an  action  for  divorce,  if  the  complainant 
I  does  not  show  the  existence  of  the  fixed  statu- 
j  tory  grounds  specifically  relied  on,  the  court 
{  may,  under  a  prayer  for  general  relief,  grant  a 
divorce  from  bed  and  board. — Zumbiel  v.  Znm- 
biel (Ky.)  708. 

A  judgment  divorcing  the  husband  from  "his 
wife"  is  valid,  though  by  a  clerical  error  the 
name  of  the  wife  is  incorrectly  given  in  the 
judgment,  as  the  false  description  may  be  re- 
jected as  surplusage.— Howton  v.  Gilpin  (Ky.) 
766. 

§   3.    AUmoinr,  allowaaoes,  and  diaposi« 
tioa  of  property. 

In  granting  the  husband  a  divorce,  it  was 
error,  under  Ky.  St.  §  900,  to  adjudge  the 
costs  against  the  wife,  where  she  had  no  es- 
tate to  pay  the  same,  and,  besides,  was  not  in 
fault. — Alderson  v.  Alderson's  Gnardian  (Ky.) 
700:    Same  v.  Alderson,   Id. 

Under  Rev.  St.  art.  2980,  a  decree  of  divorce, 
awarding  to  the  wife  all  the  community  proper- 
ty, held  error,  and  modified  so  as  to  give  her 
undivided  one-half  of  the  real  property  in  fee 
and  use  of  whole  for  life. — Long  v.  Long  (Tex. 
GiT.  App.)  428. 

DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  i  2. 

DOCUMENTS. 

Admissibility  of  secondary  evidence  in  civil  ac- 
tions, see  "Evidence,"  { 5.  ^^  . 
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See  "Animals." 


DOGS. 
DOMICILE. 


An  affldarit  accompanying  a  motion  for  a 
bond  for  costs,  stating  that  plaintiff  had  re- 
moved and  "resides  in  the  state  of  Texa?,  and 
does  not  reside  in  the  Indian  Territory,"  stat- 
ed but  a  conclusion,  and  is  not  sufficient  proof 
of  nouresidence. — Fidelity  &  Casualty  Co.  r. 
Brown  (Ind.  T.)  915. 

DOWER. 

See  "Curtesy." 

{    1.    Hatnre  and  requisite*. 

The  widow  of  a  deceased  partner  is  only  en- 
titled to  dower  in  his  share  of  any  firm  real 
estate  not  required  for  the  payment  of  firm 
debts  and  the  adjustment  of  equitable  claims 
between  the  partners. — Davidson  t.  Richmond 
(Ky.)  794. 

DRAFT. 

See  "Bills  and  Notes,"  i  1. 

DRAINS. 

I   1.    Eatabllaluneiit   and  malntenanee. 

Under  Ky.  St.  {  2404,  it  was  necessary  that 
the  records  entered  upon  the  ditch  improvement 
book  should  be  signed  by  the  judge  who  pre- 
sided when  the  records  were  made,  or  by  his 
BQCcessor,  and  they  were  not  competent  evi- 
dence until  BO  attested. — Dixon  v.  Labry  (Ky.) 
791. 

I  S.     Aiaesamenti  and  speelal  taxes. 

Petition  in  au  action  to  enforce  a  contractor's 
lien  for  the  construction  of  a  drainage  ditch 
held  sufficient.— Dixon  v.  Labry  (Ky.)  791. 

Though  ditch  records  were  not  competent  as 
evidence  in  action  by  ditch  contractors,  be- 
cause not  attested  by  the  judge,  the  contractors 
are  not  thereby  cut  off  from  collecting  their 
daim,  which  may  be  proved  in  some  other 
way.— Dixon  v.  Labry  (KyO  791. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  |  6. 


In  indictment, 
tion,"  S  8. 


DUPLICITY. 

see  "Indictment  and  Informa- 


DYING  DECLARATIONS. 

See  "Homicide,"  {  fl. 

EASEMENTS. 

See  "Dedication";  "Highways" 

EJECTION. 

Of  passenger,  see  "Carriers,"  I  8. 

EJECTMENT. 

See  "Treepass  to  Try  Titie." 

{    1.    Rlckt  of  aotlon  and  defenaea. 

In  ejectment  by  the  Cherokee  Nation  against 
noncitlzens,  the  failure  to  serve  a  notice  to  quit 
is  waived  by  answering  to  the  merits. — ^Har- 
grove V.  Cherokee  Nation  (Ind.  T.)  823. 


I   2.     Jnrladlotlon,   parties,    prooeaa,    and 
Incidental  prooeedlnKs. 

Laches  held  not  a  bar  to  an  action  of  eject- 
ment, where  no  equitable  relief  was  sought. — 
McFariane  v.  GrolJer  (Ark.)  56. 

A  complaint  in  ejectment  by  the  Cherokee 
Nation,  alleging  that  a  third  person  holds  the 
land  jointly  with  claimants  to  citizenship,  au- 
thorizes the  making  of  the  third  person  a  code- 
fendant,  under  Mansf.  Dig.  §  4940  (Ind.  T. 
Ann.  St.  1809,  i  3149).— Hargrove  v.  Cherokee 
Nation  (Ind.  T.)  823. 

Where  land  in  the  possession  of  an  alleged 
intruder  was  sold  by  the  Cherokee  Nation  un- 
der its  act  of  September  30,  1895,  amended 
December  21,  1895,  and  the  purcliaser  resold 
contrary  to  such  act,  in  ejectment  by  bis  gran- 
tee against  the  alleged  intruder,  a  plea  of  in- 
tervention by  the  Cherokee  Nation  held  to  show 
no  interest  in  the  subject-matter,  within  Mausf. 
Dig.  §  4946  (Ind.  T.  Ann.  St.  1899,  i  3151).- 
Donohoo  v.  Howard  (Ind.  T.)  927. 

8   3.    Pleading  and  evidence. 

Evidence,  in  an  action  brought  to  recover  cer- 
tain land  from  one  who  had  been  the  ostensi- 
ble owner  thereof  for  30  years,  considered, 
and  held  to  show  him  to  have  been  the  real 
owner.— Ramey  v.  Crum  (Ky.)  950. 

Plaintiff  in  ejectment,  claiming  titie  by  ad- 
verse possession,  cannot  object  to  the  recep- 
tion in  evidence  of  the  deed  through  which 
defendant  claims.— Kansas  City  ▼.  Scarritt 
(Mo.  Sup.)  283. 

A  general  denial  in  ejectment  held  to  entitle 
defendant  to  show  that  a  deed  of  tmst  ander 
which  plaintiff  claimed  was  a  forgery,  vrith- 
out  a  verified  answer,  as  required  by  Rev. 
St.  1899,  i  746.— Patton  v.  Fox  (Mo.  Snp.)  287. 

Proof  of  location  and  identity  of  land  held 
not  sufficient  to  sustain  a  cross-bill  for  eject- 
ment—Webster V.  Harris  (Tenn.)  782. 

I  4.    Damacea,   mesne   profits,   ImproTC- 
ments,  and  taxes. 

In  ejectment  by  a  minor  for  her  homestead 
in  the  homestead  of  her  mother,  her  claim  can- 
not be  defeated  by  defendant's  claim  for  im- 
provements under  the  statute  relative  to  im- 
grovements  under  color  of  title. — Bloom  t. 
transs    (Ark.)   548. 

One  holding  land  under  a  void  will  held 
holding  under  color  of  title  within  the  statnte 
relative  to  recovery  for  improvements. — Bloom 
T.  Strauss  (Ark.)  548. 

Where  a  minor  sues  for  her  homestead  in 
the  homestead  of  her  mother,  and  defendant 
has  made  improvements  thereon,  an  allowance 
for  improvements  under  the  statute,  and  sus- 
pension of  the  judgment  until  the  termination 
of  the  homestead  cannot  be  had. — Bloom  v. 
Stranss  (Ark.)  548. 

On  dismissal  of  a  complaint  and  plea  of  in- 
tervention in  ejectment,  money  derived  from  a 
receivership  held  properly  returned  to  defend- 
ant.—Donohoo  V.  Howard  (Ind.  T.)  927. 

Under  Ind.  T.  Ann.  St.  1899,  {  1921,  held 
that,  in  an  action  by  an  Indian  nation  under 
Id.  §{  578,  57t,  57v,  to  recover  land  of  an  in- 
truder, rents  and  profits  also  may  be  recovered. 
— Brought  V.  Cherokee  Nation  (Ind.  T.)  937. 

Where,  in  a  snit  by  defendant  in  ejectment 
to  recover  the  value  of  the  improvements,  al- 
lowed by  Rev.  St.  1899,  t  3072,  it  appeared 
that  claimant  had  means  of  knowledge  of  ad- 
verse title  before  making  the  improvements, 
the  court  was  warranted  in  finding  actual  no- 
tice.—Kugel  V.  Knuckles  (Mo.  App.)  5%. 

In  a  suit  by  defendant  in  ejectment  to  re- 
cover the  value  of  improvements,  under  Rev. 
St.  1899,  §  3072,  the  notice  to  defeat  the  right 
to  compensation  must  be  actual. — Kugel  v. 
Knuckles  (Mo.  App.)  595. 
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Poasefision  of  the  means  of  kDOwIed^e  of 
adverse  title  by  defendant  in  ejectment,  m  an 
action  to  recover  for  improrements,  justifies 
a  finding  of  actual  knowledge.— Kugel  v. 
Knuckles  (Mo.  App.)  695. 

ELECTIONS. 

Local   option   election,   8e«   "Intoxicating  Liq- 
uors," I  1. 

{   I.    Eleotloii  dlstrieta  or  pveolncta  and 
oAcers. 

Where  a  qualified  voter  held  a  local  option 
election,  and  was  recognized  by  the  voters  as 
the  presiding  officer,  it  will  be  presumed  that 
he  was  duly  appointed. — Roper  v.  Scnrlock  (Tex. 
Civ.  App.)  456. 

Where  the  presiding  officer  of  a  local  option 
election  fails  to  appear  or  to  act,  the  qualified 
voters  of  the  precinct  may  elect  a  voter  to  hold 
the  election,  as  provided  by  Sayles'  Ann.  Civ. 
St.  1897,  art  1714.— Roper  v.  Scurlock  (Tex. 
Civ.  App.)  456. 

i  9.     QvallfloAtlaiu  of  TOten. 

In  a  prosecution  for  false  sweariftg  on  reg- 
istration in  a  certain  precinct,  evidence  held 
to  show  that  he  was  a  citizen  and  resident  of 
the  precinct. — Conner  v.  Commonwealth  (Ky.) 
963. 

t   3.    Oondvet  of  eleotlon. 

Under  Const  art  6,  {  2,  a  local  option  elec- 
tion for  one  precinct,  held  in  another  precinct, 
though  there  was  no  fraud  or  illegal  voting,  held 
not  valid.— Roper  v.  Scurlock  (Tex.  Civ.  App.) 
456. 

Where  a  county  local  option  election  was  fair, 
and  there  is  no  intimation  of  fraud,  the  election 
will  not  be  set  aside  because  iu  many  preciucts 
there  were  only  5,  instead  of  7,  election  offi- 
cers, and  1,  instead  of  2,  ballot  boxes. — Roper 
V.   Scurlock  (Tex.    Civ.   Aw>.)  456. 

Where,  at  a  county  local  option  election,  the 
election,  in  one  precinct  was  invalid,  but  the 
vote  of  such  precinct  would  not  change  the  re- 
sult, the  election  for  the  county  will  not  be  held 
invalid. — Hoper  v.  Scurlock  (Tex.  Civ.  App.)  456. 

Where  a  local  option  election  was  held  at  th* 
usual  place  of  holding  elections,  aud  the  reasons 
for  not  holding  the  election  at  the  place  desig- 
nated are  shown,  the  election  will  not  be  held 
Invalid.- Roper  v.  Scnrlock  (Tex.  Civ.  App.)  456. 

{  4.     Ooiuat  of  Totos.  vetnms,  and  oan- 


Where  the  election  officers  of  a  local  option 
election  have  made  returns  to  the  commission- 
ers' court,  it  may  canvass  the  vote  and  declare 
the  result  from  such  returns. — Roper  v.  Scurlock 
(Tex.  Civ.  App.)  456. 

{  5.     Ooateata. 

Petition  in  a  contested  election  case  held,  un- 
der Election  Law  Oct.  24,  1900,  not  to  point 
out  the  errors  complained  of  in  the  count  of  the 
vote  with  requisite  particularity. — E2dwards  v. 
T.K)gan  (Ky.)  800. 

In  a  contested  election  case,  the  court  is  au- 
thorized to  pass  only  upon  the  issues  specifical- 
ly joined  by  the  pleadings  and  the  proof  filed 
by   the  respective  parties  within  the  05  days 

?irescribed  by  the  statute.— Edwards  v.  Logan 
Ky.)  800. 

Ballots  examined  by  court  commissioners,  to 
whose  report  exceptions  were  sustained,  held 
not  to  constitute  a  part  of  the  record  on  appeal, 
and  appellee  not  entitled  to  have  them  brought 
up.— Edwards  v.  Logan  (Ky.)  800. 

EMBEZZLEMENT. 

An  indictment  for  embezzlement,  alleging 
that  defendant  was  the  "cashier"  of  a  certain 


bank  and  as  such  had  the  custody  of  its  moneys 
which  he  embezzled,  is  not  defective  in  fail- 
ing to  allege  that  he  was  an  "officer"  of  the 
bank.— Ritter  v.  SUte  (Ark.)  262. 

On  the  trial  of  the  cashier  of  a  bank  for 
embezzlement  of  its  funds,  an  instruction  that 
the  fact  that  other  officers  of  the  bank  had  ac- 
cess to  its  funds  did  not  relieve  him  from  ac- 
counting therefor  held  not  error,  when  con- 
sidered with  the  remainder  of  the  charge. — Rit- 
ter V.  State  (Ark.)  262. 

EMINENT  DOMAIN. 

Public    improvements    by    munidpalitiea,    see- 
"Municipal  CJoi-porations,"  {  6. 

i  1.     Hatnro,  extent,  and  delesation  of 
power. 

Acts  1809,  c.  69,  permitting  children  out- 
side the  limits  of  a  city  to  attend  its  schools, 
held  not  to  violate  Const,  art.  1,  5  21.  prohibit- 
ing the  taking  of  property  without  just  com- 
pensation.—Edmondson  V.  Board  of  Education 
(Tenn.)  274. 

{  S.    Proeeedlnsa  to  take  pvopertj  nnd 
asseas  eompenaatlon. 

In  a  proceeding  to  condemn  land  for  a  ditch 
to  drain  a  highway,  a  verdict  assessing  the 
value  of  the  land  at  a  certain  sum  held  clearly 
inadequate,  and  should  be  set  aside. — Palmer  v. 
Harris   County   (Tex.    Civ.   App.)    229. 

Under  Acts  27th  Leg.  c.  84,  {  14.  authorizing 
the  commissioners'  court  to  condemn  land  for  a 
ditch  to  drain  a  highway,  the  determination  of 
such  court  that  it  is  necessary  to  use  the  land 
is  final.— Palmer  v.  Harris  County  (Tex.  (3iv, 
App.)  229. 

Overruling  objection  to  question  to  witness 
in  condemnation  proceeding  held  error,  as  in- 
dicating that  some  other  than  market  value 
might  be  shown  as  a  basis  for  damages.— City 
of  Dallas  v.  Taylor  (Tex.  Civ.  App.)  1005. 

f  3.     Remedies  of  owners  of  property. 

That  there  was  a  crop  growing  on  land  on 
certain  date  held  not  to  warrant  a  perpetual  in- 
junction against  an  opening  of  a  road  thereafter 
through  the  land.— Seafield  v.  Bohue  (Mo.  Sup.) 
1051. 

I  4.     Title  or  riclits  aeqnlred. 

In  a  proceeding  to  condemn  land  for  a  ditcb 
to  drain  a  highway,  the  court  in  its  judgment 
should  not  undertake  to  devest  the  title  of  the 
owner,  but  only  to  subject  the  land  to  the  use 
required.— Palmer  v.  Harris  County  (Tex.  Qv. 
App.)  229. 

EMPLOYES. 

See  "Master  and  Servant" 

ENCROACHMENT. 

On  highways,  see  "Highways,"  i  2. 

ENTRY. 

Re-entry  by  landlord,  see  "Landlord  and  Ten- 
ant" i  6. 

ENTRY,  WRIT  OF. 

See  "Ejectment." 

EQUITY. 

Equitable  estoppel,  see  "Estoppel,"  {  3. 
Equitable    set-off,    see  -"Set-OfE   and    Counter- 
claim." 

Particular  subjects  of  equUable  Juriadlctlnn  ana 

equitable  remedies. 
See   "Cancellation   of   Instruments";   "Fraudu- 
lent   Conveyances";     "Injunction;    "Inter- 
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pleader";  "Nuisance,"  {  1;  "PartiUon,"  §  2; 
"Receivers";  "Reformation  of  Instruments"; 
"Specific  Performance";  "Trusts." 
Setting  aside  tax  sale,  see  "Taxation,"  i  2. 

I  1.     Parties  and  prooeii. 

A  yendor  of  laud,  wno  had  given  a  bond  joint- 
ly with  plaintiff  to  indemnify  the  vendees  for 
loss'  by  defects  in  title,  hdd  a  material  party 
defendant  to  plaintiff's  bill  against  the  vendees 
to  cancel  the  bond  because  of  fraud. — Craig  v. 
McKnight  (Tenn.)  322. 

The  statute  making  obligations  joint  and  sev- 
eral, so  that  joint  obligors  are  not  always  "nec- 
essary" parties,  does  not  alter  the  rule  as  to  the 
propriety  of  making  all  persons  materially  Inter- 
ested parties.— Oraig  v.  McKnight  (Tenn.)  322. 

{  9.    Hearlnc,   anliinlaaloa   of  iasnea    to 
iurr,  and  relieaiiiic. 

In  an  action  purely  cognizable  in  equity,  in 
which  no  legal  issue  arises,  it  is  within  the 
sound  discretion  of  the  chancellor  whether  he 
will  impanel  a  jury  to  try  an  issue  of  fact — 
Reese's  Adm'r  v.  Youtsey  (Ky.)  708. 

Where,  in  an  action  by  Judgment  creditors  to 
'set  aside  a  fraudulent  conveyance  by  their  debt- 
or both  parties  allege  that  he  then  owned  the 
land  and  defendants  claim  under  snch  deed,  it 
is  error  for  the  court  to  dismiss  the  bill  on  the 
ground  that  he  had  no  title.— St  Francis  Mill 
Co.  V.  Sugg  (Mo.  Sup.)  386. 

{  3.    Bill  of  x«Tlew. 

A  bill  of  review  cannot  stand  which  alleges 
as  its  main  ground  of  relief  that  the  chancellor 
had  no  jurisdiction  in  the  proceedings  in  which 
the  decree  sought  to  be  reversed  was  rendered. 
-Donaldson  v.  Nealis  (Tenn.)  732. 

A  bill  of  review  which  seeks  to  set  aside  a 
sale  of  real  estate  under  a  decree  to  enforce  the 
payment  of  taxes  cannot  afford  the  relief  asked. 
—Donaldson  v.  Nealis  (Tenn.)  732. 

ERROR,  WRIT  OF. 

Sec  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  |  2. 

Of  drains,  see  "Drains,"  i  1. 

Of  highways,  see  "Highways,"  S  1. 

Of  lost  instruments,  see  "Lost  Instruments." 

Of  railroads,  see  "Railroads,"  {  2. 

ESTATES. 

See  "Curtesy";  "Dower";  "Life  Estates." 

Created  by  deed,  see  "Deeds,"  §  2. 

Created  by  will,  see  "Wills,"  {  1. 

Decedents'  estates,  see  "Descent  and  Distri- 
bution"; "Executors  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Restrictions  on  creation  of  future  estates,  see 
"Perpetuities." 

Trusts,  see  "Trusts,"  f  1. 

ESTOPPEL 

By  judgment,  see  "Judgment,"  §§  8,  4. 

.Of   tenant    to    dispute    title    of   landlord,    see 

"Landl<Mrd  and  Tenant,"  S  2. 
To  take  api>eal,  see  "Appeal  and  Error,"  S  2. 

{  1.     By  record. 

Where  an-uuswom  denial  of  a  title  in  a  plead- 
ing is  more  in  the  natuire  of  a  conclusion  than 
a  statement  of  fact,  and  is  made  inconsiderately 
and  without  a  due  knowledge  of  the  fact,  the 
pleader  is  not  estopped  from  asserting  such  title 
in  a  subsequent  suit  against  a  party  not  preju- 
diced by  the  former  denial. — McLemore  v.  Mem- 
phis &  C.  R.  Co.  (Tenn.)  338. 


I   2.    By  deed. 

The  general  rule  that  a  grantor  is  estopped  to 
say  that  he  had  no  title  to  convey  does  not 
apply,  where  the  deed  is  obtained  by  fraud,  or 
where  the  weak  have  been  imposed  upon  by 
the  strong.— Call  v.  Shewmaker  (Ky.)  749. 

I  3.     Equitable  estoppel. 

Though  defendant  by  standing  by,  may  es- 
top himself  from  setting  up  any  title  which  he 
then  had  to  land,  he  is  not  estopped  from  set- 
ting up  a  title  subsequently  porchased. — Ken- 
tucky Union  Co.  v.  Patton  (Ky.)  791. 

A  ptLTtj  cannot  invoke  the  doctrines  of  estop- 
pel in  pais  to  preclude  his  opponent  from  assert- 
ing certain  facts  formerly  denied  by  the  latter, 
nnless  the  complaining  party  shows  that  he  has 
been  prejudiced  by  such  denial. — McLemore  v. 
Memphis  &  C.  R.  Co.  (Tenn.)  S38. 

The  complainant  in  a  suit  to  recover  real  es- 
tate cannot  assert  that  defendant  is  estopped 
from  showing  a  paramount  title  which  is  neces- 
sarily brought  out  by  complainant's  efforts  to 
establish  his  title. — McLemore  v.  Memphis  & 
C.  R.  Co.  (Tenn.)  338. 

Where  the  eanitable  owner  of  land,  claiming 
no  homestead  therein,  sold  it  receiving  the  con- 
sideration and  delivering  possession,  caosing 
the  holder  of  the  legal  title  to  convey  to  the 
purchaser,  he  was  estopped  from  afterwards 
setting  up  title  against  such  purchaser  or  his 
heirs.— Cauble  v.  Worsham  (Tex.  Civ.  App.) 
1»4. 

Where  the  equitable  owner  of  land  sold  it 
receiving  the  consideration,  and  causing  the 
holder  of  the  legal  title  to  convey  to  the  pur- 
chaser, whose  title  was  thereafter  never  ques- 
tioned by  such  equitable  owner,  one  who  there- 
after, with  knowledge  of  the  facts,  acquired 
an  interest  in  the  property,  could  not  question 
snch  title.— Cauble  v.  Worsham  (Tex.  CSt.  App.) 
194. 

EVIDENCE 

See  "Depositions":  "Witnesses." 

Admissibility  of  evidence  of  grand  jarors,  see 

"Grand  Jnry." 
Admissibility  of  evidence  under  pleading,   see 

"Pleading,"  f  8. 
Applicability   of   instructions   to   evidence,    see 

"Trial,"  i  10. 
Conformity  of  judgment  to  proofs,  see  "Judg- 
ment," I  1. 
Questions  of  fact  for  jnry,  see  "Trial,"  {  6. 
Reception  at  trial,  see  "Criminal  Law,"  {S  11- 

14;  "Trial,"  §  4. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,"  {  21. 
Verdict  or   findings  conti-ary  to  evidence,   see 

"New  Trial,"  S  3. 

At  to  particular  facta  or  tuues. 

See  "Adverse  Possession,"  g  2;  "Assignments," 
§  1;  "Boundaries,"  §  2;  "(3ompromise  and  Set- 
tlement"; "Damages,"  8  6;  "Death,"  S  1; 
"Deeds,"  i  3;  "Fraudulent  Conveyances,"  { 
3;  "Marriage"';  "Payment,"  §  3. 

Administrator's  sale,  see  "Executors  and  Ad- 
ministrators," {  5. 

Assumption  of  obligation  of  old  firm,  see  "Part- 
nership," S  1. 

Community  property,  see  "Husband  and  Wife," 
§  4. 

Contributory  negligence  of  passenger,  see  "Car- 
riers," i  5. 

Demand  of  payment  of  note,  see  "Bills  and 
Notes,"  t  4. 

Execution  of  mortgage,  see  "Mortgages,"  I  1. 

Gaming  contracts,  see  "Gaming,"  g  1. 

In  actions  by  or  ogalnH  particular  ctosse*  of 

parties. 
See  "Brokers";  "Carriers."  H  1,  4;  "Executor* 
and  .Administrators,"  {  9. 
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Tdegraph  companies,  see  "Telegraphs  and  Tel- 
ephones," S  2. 

M  particuiar  eMl  aetUma  or  pneeeMngi. 

See  "Account,  Action  on";  "Assumpsit,  Ac- 
lion  of;  "Cancellation  of  Instruments,''  8  2; 
•KJoctment,"  S  3;  "Forcible  Entry  and  De- 
tainer," I  1:  "Injunction,"  {  3;  "Libel  and 
Slander,"  {  2;  "NegUgeuce,"  i  2;  "NuUance," 
I  1;  "Specific  PMforraance,"  {  1;  "Trespass 
to  Try  Title,"  §  2;  "Trover  and  Conrersion," 
8  ]. 

Enforcement  of  mechanic's  lien,  see  "Mechan- 
ics' Liens,"  S  5. 

Kstablishment  of  homestead,  see  "Homestead." 
io. 

Kor  breach  of  contract,  see  "Contracts,"  i  6. 

For  compensation  of  broker,  see  "Brokers." 

For  injuries!  to  animal,  see  "Railroads,"  $  9. 

For  personal  Injuries,  see  "Carriers,"  i  4: 
"Highways,"  S  2;  "Railroads,"  (S  7,  8. 

For  prioo  of  goods,  see  "Sales/*  {  6. 

For  rent,  see  "Landlord  and  Tenant,"  {  4. 

On  insurance  policies,  see  "Insurance,"  {{  10, 
11. 

On  note,  sec  "Bills  and  Notes,"  I  6. 

To  determine  right  to  mining  claim,  t^ee  "Mines 
and  Minerals,''  f  1. 

To  enforce  liability  of  stockholders,  see  "Corpo- 
rations," {  2. 

In  criminal  proaeoutiont. 
See  "Bigamy";   "Criminal   Law,"   §   4:   "For- 
gery";   •■Homicide,"    §    6;    "Larceny,''    $    2; 
"Perjury,"  J  2;  "Rape,"  f  1. 

I   1.    Jndlelal  noxlee. 

The  United  States  court  in  the  Indian  Terri- 
tur.v  cannot  take  judicial  notice  of  the  Cherokee 
statutes.— Kelly  ▼.  Churchill  (Ind.  T.)  817. 

The  law  of  an  Indian  nation  must  be  specif- 
ically pleaded,  and  cannot  be  taken  judicial 
notice  of.— Sass  r.  Thomas  (Ind.  T.)  893. 

An  allegation  in  a  pleading  need  cot  be  of- 
fered in  evidence  to  be  considered  against  the 
pleader.— Crosbr  v.  Bonnowsky  (Tex.  Civ,  App.) 
212. 

i   S.    Preaiunptloiia. 

In  a  suit  by  brokers  for  commissions  on  sales 
of  stock  made  in  New  York,  in  the  absence  of 
evidence  as  to  New  York  statutes  as  to  such 
transactions,  it  will  be  presumed  the  common 
law  is  in  force  there.— Gaylord  r.  Duryea  (Mo. 
App.)  007. 

Ail  official  action  is  presumed  to  be  rightly 
done,  unless  the  contrary  is  shown. — Roberts  v. 
Central  Lead  Co.  (Mo.  App.)  630. 

One  executing  policy  as  president  of  insur- 
ance company  held  presumed  to  have  continued 
to  be  such  president. — Sisk  v.  American  Cent 
Fire  Ins.  Co.  (Mo.  App.)  687. 

The  presumption  that  a  letter  mailed  was  re- 
ceived is  rebutted  by  positive  evidence  that  it 
was  not  received. — American  Cent.  Ins.  Co. 
v.  Heath  (Tex.  CHv.  App.)  235. 

{  3.     Bnrden  of  proof. 

On  motion  for  bond  for  costs  on  groimd  of 
uonresidcnce  of  plaintiffs,  defendants  held  to 
have  the  burden  of  proof.—  Fidelity  &  Casualty 
Co.  V.  Brown  (Ind.  T.)  916. 

{   4.    HeloTaaey,   materiaUty,   and  ooai- 
peten«7  in  ceneraL 

Defendant  having  introduced  evidence  that 
plaintiff's  character  for  truth  was  not  "first- 
class,"  plaintiff  was  entitled  to  introduce  evi- 
dence of  his  good  character.- Louisville  &  N. 
R.   Co.   V.  Steenberger  (Ky.)   1094. 

Testimony  may  he  either  direct  or  founded 
on  reasonable  inference  from  other  evidence. — 
Stephan  v.  Metzger  (Mo.  App.)  025. 

A  party  can  prove  any  disputed  fact  by  all 
kinds  of  competent  evidence.— Stephan  v.  Metz- 
ger (Mo.  App.)  6^. 
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;  One  who  first  introduces  nictnres  to  illut^trate 
I  his  contention  cannot  complain  of  the  same  ac- 
I  Hon  by  the  other  party. — Record  v.  Chickasaw 
\  Cooperage  Co.  (Tenn.)  334. 

'  Where  defendant  erroneously  submitted  a 
I  hypothetical  case  to  medical  experts,  held,  that 
it  could  not  complain  because  plaintiff  pursued 
the  same  course  in  rebuttal;  nor  could  such 
testimony  be  withdrawn.- Endowment  Rank  K. 
P.  V.  Steele  (Tenn.)  336. 

In  view  of  the  evidence  as  to  whether  an  in- 
strument procured  by  fraud,  and,  if  so  pro- 
cured, whether  it  was  subsequently  ratified, 
held,  that  a  witness  was  properly  allowed  to 
testify  to  grantor's  mental  condition  down  to 
the  day  of  trial,  in  determining  whether  bis 
mind  was  impaired  by  liquor  during  the  period 
in  question.- Wellt  t.  Houston  (Tex.  Civ.  App.) 
183. 

In  an  action  for  personal  injury,  tdmissic:; 
of  statements  made  by  the  injured  person  t$> 
her  physician  should  be  confined  to  involuntary 
expressions  of  present  pain. — Texas  State  Fair 
V.  Marti  (Tex.  Civ.  App.)  432. 

In  an  action  for  injuries,  evidence  that  plain- 
tiff told  witness  he  could  not  work  any  more 
shortly  after  the  Injury,  held  inadmismble  as 
res  gestse.— St.  Louis  S.  W.  Ry.  Co.  of  Texas 
V.  Brown  (Tex.  Civ.  App.)  1010. 

In  an  action  for  injuries,  evidence  of  state- 
ments by  plaintiff  after  the  accident  as  to  in- 
jury and  suffering  held  admissible  in  rebuttal. 

I  —Missouri,    K.    &    T.    Ry.    Co.    of    Texas    v. 

I  Hawk  (Tex.  Civ.  App.)  1037. 

{   5.    Best  and  aeeoBdarr  erldenoe. 

I  The  voluntary  destruction  of  nn  original  man- 
uscript by  an  interested  party,  held  not  of  itself 
to  preclude  the  introduction  of  secondary  evi- 
dence.—Stephan  V.  Metzger  (Mo.  App.)  025. 

Where  an  original  document  containing  an 
account  is  destroyed,  the  admissibility  of  sec- 
ondary evidence  thereof  is  within  the  sound 
discretion  of  the  court.— Stephan  ▼.  Metzger 
(Mo.  App.)  625. 

Defendant,  having  withheld  papers  it  was 
ordered  to  produce,  cannot  object  to  secondary 
evidence  .of  contents.— Sisk  v.  American  Cent. 
Fire  Ins.  Co.  (Mo.  App.)  687. 

Where,  on  defendant's  failure,  on  notice  from 
plaintiff,  to  produce  contracts,  plaintiff  proved 
them  by  secondary  evidence,  such  evidence  will 
not  be  stricken  out  on  defendant's  subsequently 
introducing  them.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Leatherwood  (Tex.  Civ.  App.)  119. 

A  notice  to  produce  a  document  held  insuffi- 
cient to  authorize  parol  evidence. — Continen- 
tal Fire  Ass'n  of  Pt  Worth  v.  Bearden  (Tex. 
Civ.  App.)  082. 

In  action  against  a  fire  insurance  company, 
held,  that  the  authority  of  an  agent  was  not 
merely  in  issue  collaterally,  so  as  to  render 
secondary  evidence  of  the  agent's  authority  ad- 
missible without  notice  to  produce  better  au- 
thority shown  to  exist.— Continental  Fire  Ass'n 
of  Ft.  Worth  v.  Bearden  (Tex.  Civ.  App.)  982. 

i  6.     Admissions. 

Where,  in  an  action  for  wrongful  entry  and 
tmlawful  detainer  of  land,  the  defendant  of- 
fered in  evidence  a  portion  of  a  complaint  made 
by  plaintiff  in  a  suosequent  unlawful  detainer 
action,  the  admission  in  evidence  of  the  entire 
complaint  on  plaintiff's  request  was  not  error. 
—Hewlett  V.  Hyden  (Ind.  T.)  839. 

Declarations  of  a  grantor  as  to  title  to  the 
land,  not  shown  to  have  been  made  before  the 
transfer,  are  inadmissible. — Ikard  v.  Miuter 
(Ind.  T.)  852. 

A  statement,  in  defendant's  motion  for  a 
bond  for  costs,  that  since  the  commencement 
of  the  action  plaintiff  had  become  a  nonresi- 
dent,  was  an   admission  that  plaintiff   was   a 
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resident  at  th«  time  the  •nit  wag  begnn,— B1- 
delitr  &  Caiualty  Co.  ▼.  Brown  (Ind.  T.)  915. 

A  party  to  an  action  is  bound  by  hta  evidence 
with  lilie  effect  as  by  an  admission  in  his  plead- 
ing.—Holmes  T.  Leadbetter  (Mo.  App.)  23. 

Admiasiona  of  the  adjuster  of  an  insuranc* 
company,  when  he  la  examining  a  loss,  are  ad- 
missions of  the  company. — Sisk  y.  American 
Cent.  Fire  Ins.  Co.  (Mo.  App.)  687. 

Where  a  wife  joined  her  husband  in  a  sham 
deed  of  the  homestead  to  enable  him  to  borrow 
money  on  the  notes  received  for  the  pretended 
purchase  price,  and  an  innocent  purchaser  of 
such  notes  sued  to  foreclose  the  vendor's  lien 
securing  them,  an  affidavit,  executed  by  the 
husband  and  by  the  grantee,  that  the  deed  was 
made  in  good  faith,  and  admissions  to  that 
effect  by  him,  are  admissible  as  against  her.— - 
Cooper  V.  Ford  (Tex.  Civ.  App.)  487. 

I  7.     Deolaratioaa. 

Declarations  by  decedent,  dnring  his  last  ill- 
ness, that  he  had  hired  plaintiff  as  a  nurse, 
are  admissible  as  admissions  against  interest. 
— Graves  v.  Graves  (Ark.)  544. 

Evidence  of  declarations  of  members  of  a 
family,  who  acquired  a  land  grant  as  being  the 
heirs  of  a  certain  soldier,  that  they  were  his 
heirs,  held  not  inadmissible  as  hearsay. — Shep- 
pard  V.  Avery  (Tex.  Civ.  App.)  82. 

f  8.     Hearaay. 

In  an  action  for  failure  to  promptly  deliver  a 
telegram,  certain  evidence  held  hearsay  and  in- 
admissible.—Western  Union  Tel.  Co.  v.  Lovely 
(Tex.  Civ.  App.)  128. 

Insanity  cannot  be  proved  by  evidence  of 
general  reputation.— First  Nat  Bank  t.  Mc- 
Giuty  (Tex.  Civ.  App.)  405. 

I  9.     Doonmentary  eTldenoe. 

A  deed  executed  more  than  50  years  before 
being  offered  in  evidence,  and  which  came  from 
the  proper  custody,  is  admissible  as  an  ancient 
document.— Kansas  City  v.  Soarritt  (Mo.  Sup.) 
283. 

A  letter  from  plaintiff  to  defendant,  stating 
that  tlie  note  in  suit  was  indorsed  for  collection, 
and  giving  ground  for  argument  that  the  note 
was  not  transferred  during  the  lifetime  of  the 
payee,  is  admissible  in  evidence  where  defend- 
ant alleges  such  to  be  the  fact  as  to  delivery, 
and  also  a  release  of  the  note  in  the  payee's 
lifetime.— Lowrey  t.  Danforth  (Mo.  AppO  39. 

The  fly  leaf  of  a  book  containing  only  one 
account  is  a  sufficient  book  of  account,  within 
the  meaning  of  Hev.  St.  1809,  g  4C53.— Stephan 
V.  Metzger  (Mo.  App.)  625. 

Entries  of  book  account  are  admissible  in 
evidence  as  part  of  the  res  geRtic  of  the  events 
they  describe.- Stephan  v.  Metzger  (Mo.  App.) 
625. 

Original  entries  of  book  account  are  admis- 
sible m  evidence,  when  authenticated  as  mem- 
oranda contomnoraneons  with  the  transactions 
recorded. — Stephan  v.  Metzger  (Mo.  App.)  625. 

I.oans  of  money  are  admissible  items  of  book 
account,  under  Hev.  St.  1899,  I  4653.— Stephan 
V.  Metzger  (Mo.  App.)  025. 

Where  an  account  of  items  was  destroyed, 
whereupon  plaintiff  and  her  daughter  arranged 
the  fragments  and  the  daughter  transcribed 
the  original  record,  transcribing  it  at  the  time 
into  English,  the  entries  were  admissible  in 
evidence,  togetlier  with  plaintiff's  testimony 
as  to  the  items. — Stephan  v.  Metzger  (Mo. 
App.)  625. 

Photo!:rnphs  and  pictures  of  a  machine  may 
be  introduced  to  illustrate  the  statements  of  wit- 
nesses. —  Kecord  v.  Chickasaw  Cooperage  Co. 
(Teun.)  334. 

Under  Shannon's  Code,  f{  476.  5579,  paper 
ynrporting  to  be  copy  of  constable's  bond  hM 


iaadmiaaibia  ia  nit  on  mA  bead.— Morgma  n 

Betterton  (Tenn.)  969. 

The  admiasisn  oC  a  fire  iiiBVFaaoe  policy  ia 
evidence  withont  formai  proof  of  its  execo- 
tion  held  no  error,  in  an  action  seeking  to  hold 
defendant  liable  for  the  procuring  of  sudi  pol- 
icy.—Price  v.  Garvin  (Tex.  Civ.  App.)  985. 

S  lO.  Parol  or  extrlnsle  •rldeaea  affeat* 
imc  writlncs. 

Proof  that  a  mortgage  by  a  wife  was  only 
intended  to  indemnify  the  surety  is  insufficient 
to  overcome  the  language  of  the  instrument  it- 
self.— MagotUn  v.  Boyle  Nat  Bank  (Ky.)  702. 

Where  the  terms  of  a  deed  are  uuambignons, 
parol  evidence  is  not  admissible  to  show  the 
mtcntions  of  the  grantor. — O'Brien  r.  Ash  (Mo. 
Sup.)  8. 

Oral  evidence  KM  inadmissible  to  show  a 
condition  contradicting  the  terms  of  a  writ- 
ten instrument  as  to  the  consideration. — Trus- 
tees of  Ckffistiaa  University  ▼.  Hoffman  (Mo. 
App.)  474. 

A  written  instrument  promising  absolutely  to 

Say  a  certain  sum  cannot  be  defeated  by  evi- 
ence  that  the  amount  was  to  be  paid  only  on 
conditions. — Trustees  of  Christian  University  v. 
Hoffman   (Mo.  App.)  474. 

On  an  issue  as  to  what  passed  by  a  mortgage 
foreclosiu-e  sale,  arising  nearly  50  years  after  the 
foreclosure,  evideuce  extrinsic  to  the  proceed- 
ings and  deed  will  not  be  received  to  vary  the 
recitals  of  the  deed,  which  have  been  accepted 
and  acted  on  by  the  purchaser  and  not  denied 
by  the  mortgagor. — McLemore  T.  Memphis  & 
C.  K.  Co.  (Tenn.)  338. 

A  description  in  a  deed,  in  connection  with  a 
plat  therem  contained,  constmed  as  not  am- 
biguous, and  parol  evidence  was  inadmissible 
to  determine  the  location  of  the  land  conveyed. 
—Chew  V.  Zweib  (Tex.  Civ.  App.)  207. 

The  terms  of  a  written  lease  cannot  be  varied 
by  parol  evidence  of  a  prior  understanding. — 
Greenhill  v.  Hnntou  (Tex.  Civ.  App.)  440. 

Where  there  ia  no  ambiguity  on  the  face  oif 
a  deed  which  calls  for  marked  comers  fonnd 
on  the  ground,  held,  that  the  line  must  run 
straight  between  the  corners.— Sloan  v.  King 
(Tex.  Civ.  App.)  541. 

A  release  held  not  ambignons,  so  as  to  allow 
of  parol  evidence  that  it  did  not  cover  cer- 
tain matters.— Moore  v.  MissoorL  K.  &  T.  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.)  997. 

In  a  suit  to  cancel  a  contract  and  deeds  aiade 
in  pursuance  thereof,  on  the  ground  of  fraud, 
the  admission  of  evidence  of  representations 
made  before  the  execution  of  the  contract  held 
not  erroneous. — American  Cotton  Co.  t.  Col- 
lier (Tex.  av.  App.)  1021. 

g  II.    Opinion  oTldenca. 

The  testimony  of  a  witness  as  to  whether  a 
geological  report  induced  him  to  buy  certain 
land  is  admissible,  as  being  of  a  matter  within 
his  knowledge.  —  Wheeler  v.  Chestnut  (Mo. 
App.)  621. 

In  an  action  on  an  insurance  policy,  where  the 
defense  was  suicide,  opinions  of  medical  ex- 
perts, founded  on  the  condition  and  apiwar- 
ance  of  the  body  and  the  effect  of  the  poison, 
were  admissible. — Endowment  Rank  K.  P.  v. 
Steele  (Teun.)  836. 

Opinions  of  witnesses  as  to  damage  per  head 
to  market  value  of  cattle  from  ill  treatment, 
which  is  the  true  measure  of  damages,  htid  ad- 
missible.-Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Leather- 
wood  (Tex.  Civ.  App.)  119. 

'Where  a  witness,  who  on  direct  examinatioD 
qualified  as  an  expert,  gave  testimony  only  a? 
to  matters  of  fact  which  required  no  seientifio 
knowledii^,  a  refusal  to  stnke  out  his  testi- 
mony after  cross-examination  ha^  disclosed  that 
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be  was  not  an  expert.  If  error,  was  harmless. 
— G«lf,  O.  &  8.  F.  By.  Oo.  t.  Steele  (Tex. 
CiT.  App.)  17L 

One  can  frire  Wa  opinion  as  to  the  insanity  of 
a  person  only  un  the  facts  within  his  knowl- 
edge or  as  testified  to  in  the  case.— First  Nat 
Bank  v.  McGinty  (Tex.  Oiv.  App.)  495. 

The  question  as  to  the  possibility  of  a  cer- 
tain dam  causing  an  overflow  held  a  proper 
subject  for  expert  testimony.— Texas  &  P.  By. 
Co.  V.  Cochrane  (Tex.  Cir.  App.)  984. 

lu  an  action  for  injnriea,  a  nonexpert  wit- 
ness held  entitled  to  testify  that  plaintiff  limp- 
ed, appeared  to  be  crippled,  and  waa  unable 
to  worli.— St.  Louis  S.  W.  I^.  Co.  of  Texas 
T.  Brown  CTex.  dr.  App.)  1010. 

In  nn  action  for  injuries,  a  nonexpert  wit- 
ness held  entitled  to  testify  that  plamtifF  ap- 
peared to  be  worse  than  at  the  time  of  the 
accident.— St  Lonls  S.  W.  By.  Oo.  of  Texas 
V.  Brown  (Tex.  Cir.  App.)  1010. 

In  an  action  for  injuries,  the  admission  of  the 

testimony  of  a  physician  that  the  injury  re- 
ceived by  plaintiff  would  cause  the  condition 
he  was  m  held  not  erroneous. — Missouri,  K.  & 
T.  By.  Co.  of  Texas  v.  Hawk  (Tex.  (St.  App.) 
1037. 

{12.   Evidence    at    forme*    trial    «r    la 
otiier  prooeedlas. 

The  rule  allowing  testimony  of  a  deceased 
witness  ou  a  former  trial  to  be  reproduced  on  a 
subsequent  trial  does  not  allow  it  to  be  shown 
that  on  a  former  trial  one  since  deceased  offer- 
ed to  testify  to  certain  facts.— Lane  T.  De  Bode 
(Tex.  CiT.  App.)  437. 

Where  a  witness  who  testified  at  a  former 
trial  of  the  action  is  dead,  his  testimony  may 
be  reproduced  by  reading  a  transcript  of  the 
notes  of  his  testimony,  verified  by  the  stenog- 
rapher to  the  effect  that  he  took  the  notes,  that 
they  were  correct,  and  that  the  transcript  is  a 
correct  copy  of  the  notes. — Cooper  t.  Ford 
(Tex.  CiT.  App.)  487. 

(  13>   mrelslit  and  sniBoleaey. 

Mere  conduct  of  officers  and  employes-  of  de- 
fendant corporation,  iu  testifying  as  unwilling 
witnesses,  held  insufficient  to  make  out  plain- 
tiff's case.— Wells,  Fargo  &  C)o.'8  I^reas  ▼. 
Waitea  (Tax.  CSt.  App.)  450. 

EXAMINATION. 

Of  expert  witnesses,  see  "ETidence,"  f  IL 
Of  wltueases  in  general,  see  "Witnesses,"  f  2. 

EXCEPTIONS. 

Necessity  for  purpose  of  roTlew,  see  "Appeal 

and  Error," -S  6. 
Takiug    exceptions    at    trial,    aee    "CJriminal 

Law,"  {(  11-14. 

EXCEPTIONS.  BILL  OF. 

In  criminal  prosecutions,  aee  "Criminal  Law," 

i  1". 
Necessity  for  purpose  of  roTlew,  see  "Appeal 
and  EiTor,"  |  11. 

I   1.    Haiare,  Cona,  and  eoartasts  In  gtn- 
eraL 

Where  a  demurrer  to  a  petition  it  sustain- 
ed, and  judgraeut  entered  thereon,  a  bill  of  ex- 
ceptions for  the  purpose  of  preserving  the  de- 
murrer is  unnecessary. — Mallmckrodt  Chemical 
Works  T.  Nemuich  (Mo.  Sui>.)  855. 

EXCESSIVE  DAMAGES. 

See  '"Damages,"  S  5. 


EXCISE. 

Begulation  of  traffic  in  intoxiwrHng  Bqaoca,  aee 
"Intoxicating  Liquors." 

EXCUSABLE  HOMtCfDE. 

Sm  "Homicide."  t  4, 

EXECUTION. 

See    "AtUchment";    "Gamishmeiit'*;   "ludictal 

Sales." 
Exemptions,  see  "Homestead." 

I  1.    Uen,  Itiwj  or  azieiit.  mmd.  anatadj 
of  property. 

Bev.  St.  1899.  {  3178,  proTidiqg  that  no  exe- 
cution prior  to  levy  shall  be  a  Ilea  on  Teal 
estate  to  which  the  lien  of  the  judgment  does 
not  extend,  held  not  to  ai>ply  to  a  homestead 
in  the  coun^,  abandoned  after  rendition  of 
judgment.  —  Smith  t.  Thompsan  (Ho.  Bop.) 
1O40. 

I  S.   'Stay,  «naalilng,  Taeatli«c  and  >•- 
Uef  acalnat  •xeomttaa. 

An  invalid  execution  may  be  withdrawn  at 
any  time  before  sale  of  ^operty  levifed  on 
or  the  intervention  of  the  rights  of  third  par- 
ties.—Wingfield  T.  Hackney  (Tex.  Oiv.  App.) 
446. 

I   8.    Sale. 

Under  Mansf.  Di^.  f  8048  (Ind.  T.  Ana.  St. 
1809,  f  !il(Xi),  requiring  property  seised  nnder 
execution  to  be  sold  between  9  o'clock  in  the 
forenoon  and  3  o'clock  in  the  afternoon,  a  sale 
after  3  o'clock  is  Toid.— Hancock  t.  fihockman 
(Ind.  T.)  826. 

EXECUTORS  AND  ADMINtSTRATOflS. 

See  "Descent  and  Distribution";  "Wffls." 
Ourts  of  probate,  see  "Courts,"  |  -4. 
Testamentary  trustees,  see  "Tmsta." 
Testimony  aa  to  transactions  nlOi  AocedeBts, 
■ee  "Witnesses,"  i  1. 

f  1.     Assets,  appraisal,  and  in-venton. 

"Where  a  frandnleut  convegrmce  by  a  dece- 
dent is  Bet  aside  at  the  suit  of  his  creditors, 
bis  administrator  has  porwer  to  sell  the  land 
to  pay  debts.- St.  Francis  MQl  Co.  t.  Sugg 
(Ho.   Sup.)   359. 

Where  the  probate  court  IssneB  a  oitation  nn- 
der BeT.  St.  1899,  i  74,  in  a  proceedinc  (or  the 
discovery  of  assets  of  an  estate,  it  necessarily 
decides  that  the  petitioner  is  autluoized  to 
bring  such  proceedmg. — Kckerle  t.  Wood  (Mo. 
App^  46. 

I  2.  Collection  and  maaaKaaMat  af  es- 
tate. 
A  grant  of  power  to  a  probate  eoart  to  pro- 
ceed for  the  discovery  of  assets  of  an  estate 
grants  all  incidental  authority  necessary  to 
make  the  principal  grant  effectrve. — Eckerle  t. 
Wood  (Mo.  App.)  45. 

Where  a  special  administrate  was  ordered 
not  to  pay  out  any  money  without  an  order  of 
court,  be  should  not  receive  credit  for  money 

{laid  without  an  order  as  interest  on  vendor's 
iea  notes  held  against  the  eetstte. — James  v. 
Craighead  (Tex.  Civ,  App.)  241. 

S   3.    Allowanoas  to  sarrlirlac  wife,  has- 
band,  or  chlldrem. 

The  posMession  of  a  decedent's  land,  which  is 
adverse  to  the  widow  alone,  prior  to  assign- 
ment of  her  dower,  extends  only  to  the  land 
which  the  statute  allows  her  to  hold  until  dow- 
er is  assigned.— Reagan  v.  Hodg«B  (Ark.)  581. 


Ky. 


Allowance  and  payment  of  olaia 


St  $1  3870,  3872,  requiring  aa  affidavit 
and  demand  before  action  on 


^  claim  •(Punat 
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decedent's  estate,  Md  not  to  apply  to  claims 
nriBiag  against  the  administrator  during  ad- 
ministration.— Crenshaw  t.  Dnff's  Ez'r  (Ky.) 
962. 

In  an  action  on  a  claim  against  the  decedent's 
estate,  evidence  held  insufficient  to  sustain  a 
credit  alleged  to  have  accrued  from  the  pro- 
ceeds of  a  prior  execution.— Allsop  t.  Depiosit 
Bank  (Ky.)  1102. 

The  repeal,  before  the  statute  has  run 
against  plaintiff's  demand,  of  the  limitation  in 
Ifev.  St.  1889,  !  184,  for  presenting  a  claim 
to  the  probate  court  (the  remainder  of  the  sec- 
tion constituting  Rev.  St.  1899,  §  185),  leaves 
a  demand,  presented  by  action  against  the  exec- 
utors, as  allowed  by  section  187  and  reduced 
to  judgment,  subject  only  to  the  general  limita- 
tion as  to  judgments. — Ryans  v.  Boogher  (Mo. 
.Sup.)  1048. 

Under  Rev.  St.  1899,  S  224,  an  administrator 
may  not  lawfully  pay  demands  without  an  al- 
lowance by  the  court.— Springfield  Qrocer  (Jo.  r. 
Walton  (Mo.  App.)  477. 

Under  Rev.  St.  1899,  8  210,  if  the  adminis- 
trator pays  on  any  one  claim  more  than  its  just 
proportion,  without  an  order  of  court,  he  must 
make  good  to  the  estate  the  excessive  payment. 
—Springfield  Grocer  Co.  v.  Walton  (Mo.  App.) 
477. 

In  a  proceeding  of  a  circviit  court  on  an  appeal 
from  the  probate  court,  the  statute  of  limita- 
tions may  be  invoked  without  a  written  plea; 
it  being  only  needful  to  assert  that  defense 
clearly  in  the  trial  court. — Wencker  v,  Thomp- 
son's Adm'r  (Mo.  App.)  743. 

Under  Rev.  St.  1899,  §  200,  the  probate  court 
hears  and  determines  demands  against  an  estate 
"in  a  summary  way,  without  the  form  of  plead- 
ing," aud  on  appeal  to  the  circuit  court  such 
causes  are  tried  anew  without  formal  plead- 
ings.—Wencker  V.  Thompson's  Adm'r  (Mo. 
App.)  743. 

A  judgment  rendered  against  a  party  in  his 
lifetime  must  be  exhibited  to  his  administrator 
before  securing  an  allowance  and  classification 
in  the  probate  court.— Wencker  v.  Thompson's 
Adm'r  (Mo.  App.)  743. 

An  administrator  may  waive  notice  of  the 
exhibition  of  a  demand,  In  which  event  the 
date  of  waiver  is  deemed  the  date  of  exhibition: 
and  where  a  demand  has  not  been  exhibited 
prior  to  its  allowance  by  the  probate  court, 
and  the  administrator  appeals  therefrom,  the 
date  of  exhibition  is  held  to  be  that  of  the 
appeal,  so  far  as  conooins  the  statute  of  limita- 
tions.—Wencker  V.  Thompson's  Adm'r  (Mo. 
App.)   743. 

An  indorsement  on  a  note  held  an  absolute 
guaranty,  and  not  a  contingent  liability,  and 
a  claim  against  the  guarantor's  estate  based 
thereon  should  have  been  presented  for  allow- 
ance—National Guaranty  Loan  &  Trust  Co.  v. 
Ply  (Tex.  Civ.  App.)  231. 

Under  Rev.  St.  art.  2068,  and  other  provi- 
sions, contingent  claims,  or  those  for  uncer- 
tain amounts,  are  not  required  to  be  presented 
to  an  administrator  for  allowance.— National 
Guaranty  Loan  &  Trust  Co.  ▼.  Fly  (Tex.  Civ. 
App.)  231. 

I  6.     Sales  and  oanveyaiioea  nader  order 
of  conrt. 

A  purch.iser  at  decretal  sale,  at  which  it  is 
announced  that  the  rents  for  a  certain  time 
.ire  reserved,  cannot  recover  them.— Broadwell 
V.  Sammons  (Ky.)  1084. 

A  sale  of  a  decedent's  realty  will  not  be  set 
aside  for  failure  of  the  posted  notice,  other- 
wise snfllcicnt,  to  contain  the  signature  of  the 
commissioner.— Allsop  r.  Deposit  Bank  (Ky.) 
1102. 

Where  a  bill  of  exceptions  was  silent  as  to 
the  length  of  time  notice  of  the  sale  of  the  de- 


cedent's land  was  posted,  it  will  be  presumed 
on  appeal  that  it  was  posted  the  reflnired 
length  of  time.— Allsop  v.  Deposit  Bank  (Ky.) 
1102. 

Where  executor's  sale  confirmed  by  the  coun- 
ty judge  is  set  aside  on  appeal  for  inadequacy 
of  price,  costs  should  be  taxed  against  the  es- 
tate.—James  T.  Nease  (Tex.  dr.  App.)  110. 

The  appellate  conrt,  on  reversing  confirma- 
tion of  executor's  sale  for  inadequacy  of  price, 
will  set  aside  sale,  and  not  remand  the  cause 
for  new  trial,  there  being  nothing  to  indicate 
that  stronger  evidence  of  adequacy  could  be 
produced.— James  v.  Nease  (Tex.  Civ.  App.)  110. 

Evidence  held  to  show  executor's  sale  was  for 
an  inadequate  price.— James  v.  Nease  (Tex.  Civ. 
App.)  110. 

Where,  in  trespbss  to  try  title,  the  plaintiff 
claimed  through  an  administrator's  sale,  the 
orders  of  the  probate  court  directing  the  sale 
held  admissible  in  evidence. — Norwood  v.  Snell 
(Tex.  Civ.  App.)  642. 

i   6.    Aotlona. 

In  an  action  by  an  administrator  to  recover 
a  debt  due  him,  debts  due  to  defendant  from 
the  decedent  cannot  be  pleaded  as  a  set-off,  as 
the  demands  are  not  mutual. — Hancock  v.  Han- 
cock's Adm'r  (Ky.)  757. 

In  an  action  by  an  administrator  to  recover 
the  price  of  articles  purchased  at  the  admini^^- 
trptor's  sale,  debts  due  the  purchaser  from  the 
intestate  were  not  pleadable  as  a  countorclaiui. 
— Hancock  v.  Hancock's  Adm'r  (Ky.)  757. 

Under  Rev.  St.  1899,  H  208,  3177,  held,  that 
a  judgment  against  executors,  appealed  fruui 
by  them,  need  not  be  filed  in  the  probate  court, 
before  it  is  affirmed. — Ryans  v.  Boogher  (Mo. 
Sup.)  1048. 

A  claim  against  an  estate  field  not  barred  by 
Rev.  St  art.  2082,  by  failure  to  sue  thereon 
within  90  da^s  after  rejection  by  the  admin- 
istrator.— National  Guaranty  Loan  &  Trust  Co. 
V.  Ply  (Tex.  Olv.  App.)  23i. 

I  7>   Accomttlns  and   settlementi— Char- 
ges and  credits. 

Interest  paid  by  an  administrator  on  a  mort- 
gage without  an  order  of  the  court,  where  the 
equity  of  redemption  is  afterwards  lost,  will  not 
be  credited  to  administrator. — Springfield  Gro- 
cer Co.  V.  Walton  (Mo.  App.)  477. 

An  order  for  the  sale  of  the  equity  in  mort- 
gaged lands  to  pay  debts  does  not  warrant  the 
administrator  in  the  payment  of  interest  on 
such  incumbrance. — Springfield  Grocer  Go.  v. 
Walton  (Mo.  App.)  477. 

Where  an  administrator  has  not  been  ordered 
to  take  charge  of  the  real  estate,  he  cannot  take 
credit  for  the  expense  of  its  survey. — Spriug- 
field  Grocer  Co.  v.  Walton  (Mo.  App.)  477. 

Where  an  administrator  by  mistake  charged 
himself  with  items  which  he  did  not  owe,  the 
court  should  correct  the  mistake  on  the  settle- 
ment of  the  account.— James  v.  Craighead  (Tex. 
Civ.  App.)  241. 

Where  a  special  administrator  was  directed 
to  sell  certain  property  and  deposit  the  money 
in  court,  and  he  deposited  snch  money  with  the 
county  judge,  instead  of  with  the  clerk,  he 
could  not  receive  credit  in  his  account  therefor. 
—James  v.  Craighead  (Tex.  Civ.  App.)  241. 

I  8.    —  Oompenaatton. 

An  administrator  is  only  entitled  to  commis- 
sions on  disbursements  which  are  finally  ap- 
proved by  the  court. — Springfield  Grocer  Co.  t. 
Walton  (Mo.  App.)  477. 

On  the  settlement  of  an  administrator's  ac- 
count, he  should  not  receive  credit  for  extra 
services  not  shown  to  be  necessary  or  to  have 
been  performed.— James  v.  Craighead  (Tex. 
Civ.  App.)  241.  -      •       .     1 
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A  special  adminiatTator,  directed  to  continue 
the  management  of  a  farm  belonging  to  tlie 
estate,  keW  entitled  to  certain  credits  on  his 
account.— James  v.  Craighead  (Tex.  CIt.  App.) 
241. 

I  9.     —  Btatlac,  ■ettllaCt  oveninc.  and 
reTlew. 

.\n  ex  parte  approval  of  an  improper  pay- 
ment of  interest  by  an  administrator  will  not 
prerent  the  court  from  charging  the  adminis- 
trator on  final  settlement  with  the  loss  occa- 
ijioned  thereby. — Springfield  Grocer  Co.  v.  Wal- 
ton (Mo.  App.)  477. 

Allowances  approved  in  an  annual  settlement 
are  subject  to  review  on  the  final  settlement 
of  an  administrator. — Springfield  Grocer  Co.  v. 
Walton  (Mo.  App.)  477. 

An  appeal  from  a  Judgment  on  exceptions  to 
an  administrator's  final  settlement  extends  to 
both  law  and  facts.— Springfield  Grocer  Co.  v. 
Walton  (Mo.  App.)  477. 

Krror  in  approval  of  an  item  in  an  annual 
settlement  will  not  prevent  its  rejection  on  final 
settlement.— Springfield  Grocer  Co.  v.  Walton 
(Mo.  App.)  477. 

In  settling  the  account  of  an  administrator, 
it  is  not  error  to  exclude  evidence  as  to  dis- 
bursements which  do  not  appear  on  his  ac- 
count—James V.  Craighead  (Tex.  Civ.  App.) 
241. 

.On  an  appeal  to  the  district  court  from  an 
order  of  the  county  court  settling  the  account 
of  an  administrator,  he  is  not  entitled  to  have 
a  person  to  whom  he  has  paid  money  made  a 
party,  so  that  judgment  may  be  awarded 
ngainst  such  person  in  case  credit  for  the  pay- 
ment is  disallowed.— James  v.  Craighead  (Tex. 
Civ.  App.)  241. 

Where,  by  reason  of  an  administrator's  fail- 
ure to  file  a  proper  account,  it  becomes  neces- 
sary tc  cite  him  to  account,  it  is  within  the  dis- 
cretiOE  of  the  district  court  to  tax  the  costs 
of  his  appeal  from  the  order  of  the  county  court 
on  such  accounting  against  him,  though  the 
amount  with  which  he  is  charged  is  reduced 
on  the  appeal. — James  v.  Craighead  (Tex.  Civ. 
App.)  2A. 

'V\'here  an  administrator,  on  resigning,  failed 
to  file  a  proper  account,  and  the  one  filed  was 
rejected,  he  was  not  entitled  to  be  allowed  an 
attorney's  fee  for  services  in  filing  a  new  ac- 
count and  in  representing  him  on  a  contest 
thereof.— James  v.  Craighead  (Tex.  Civ.  App.) 
241. 

EXEMPLARY  DAMAGES. 

See  "Damages,"  {  8. 


See 


EXEMPTIONS. 

"Homestead." 
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I   1.    Proteetlon     and     eaforoement 
richia. 

A  creditor  residing  in  the  same  state  with 
his  debtor  will  l>e  enjoined  by  the  courts  of 
that  state  from  prosecuting  an  action  in  an- 
other state  to  evade  the  exemption  laws  of  the 
Ktate  of  residence. — Biggs  v.  Colby  (lud.  T.) 
910. 

Mansf.  Dig.  §  3750  (Ind.  T.  Ann.  St.  1889,  { 
2509),  held  not  to  prevent  the  issuance  of  an  in- 
junction to  restrain  the  prosecution  of  an  action 
involving  less  than  $20  in  a  justice's  court  in  a 
foreign  jurisdiction,  in  view  of  the  fact  that  un- 
der section  3006  (section  2121)  such  action  would 
result  in  an  evasion  of  the  laws  of  the  Indian 
Territory.— Biggs  v.  Colby  (Ind.  T.)  810. 

Mansf.  Dig.  i  »7.'>0  (Ind.  T.  Ann.  St.  1899, 
i  2509),  ft«Ianot  to  prevent  the  issuance  of  an 
injunction  to  restrain  the  further  prosecution  of 
an  action  in  a  foreign  jurisdiction,  though  the 


amount  in  dispnte  is  less  than  $20,  as  the  act 
can  have  no  extraterritorial  effect — Biggs  v. 
Colby  and.  T.)  910. 

EXHIBITS. 

Annexed  to  pleading,  see  "Pleading,"  I  6. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  {  11. 

EX  POST  FACTO  LAWS. 

Retroactive   operation   of  statutes,   see   "Stat- 
utes," §  5. 

EXTRADITION. 

I  1.    iBterstste. 

Under  Const.  U.  S.  art.  4,  I  8,  congresa  held 
to  have  power  to  pass  Act  May  2,  1800,  {  41 
(Ind.  T.  Ann.  St  1800,  p.  13,  {  41),  relative  to 
extradition  from  the  Indian  Territory.  —  Ex 
parte  Diclcson  (Ind.  T.)  943. 

Under  Act  Cong.  May  2,  1890,  I  41  (Ind.  T. 
Ann.  St.  1899,  p.  13,  I  41).  the  judge  of  one 
of  the  three  districts  of  the  Indian  Territory 
held  to  have  the  same  power,  relative  to  ex- 
tradition, originally  conferred  by  the  act  on  the 
single  judge.— Ex  parte  Dickson  (Ind.  T.)  943. 

"Fni^tive  from  justice,"  within  the  meaning 
of  the  act  of  congress  relating  to  extradition, 
defined.— Ex  parte  Dickson  (Ind.  T.)  943. 

In  an  application  for  habeas  corpus  to  se- 
cure petitioner's  release  from  custody  under  an 
extradition  requisition,  evidence  held  sufficient 
to  justify  a  finding  that  petitioner  was  a  fugi- 
tive from  the  demanding  state.— Ex  parte  Dick- 
son (Ind.  T.)  943. 

Under  Rev.  St  U.  S.  |_5278,  a  requisition  for 
extradition  held  valid.— Ex  parte  Dickson  (Ind. 
T.)  943. 

FACTORS. 

See  "Brokers." 

FALSE  PRETENSES. 

An  Indictment  for  false  pretenses  held  to 
sufficiently  aver  the  fraudulent  intent.— State 
V.  Morgan  (Tenn.)  970. 

An  indictment  for  false  pretenses  by  means 
of  illegal  bills  of  costs  held  not  defective  for 
failing  to  set  out  such  bills  of  costs. — State  ▼. 
Morgan  (Tenn.)  970. 

An  indictment  for  false  pretenses,  which 
alleges  that  defendant  represented  to  a  county 
that  he  was  entitied  to  county  warrants  for 
certain  services  as  constable  held  to  sufficienUy 
aver  the  means  of  fraud. — State  v.  Morgan 
(Tenn.)  970. 

An  indictment  for  false  pretenses  held  to 
sufficiently  aver  the  false  character  of  the  pre- 
tenses.—State  V.  Morgan  (Tenn.)  970. 

An  indictment  for  false  pretenses,  whi<4i 
shows  on  its  face  that  they  did  not  constitute 
the  sole  inducement  for  the  delivery  of  the 
property,  held  not  defective.— State  v.  Morgan 
(Tenn.)  070. 

An  indictment  for  false  pretenses  held  to 
sufficiently  aver  the  reliance  on  the  false  pre- 
tenses.—State  V.  Morgan  (Tenn.)  970. 

An  indictment  for  false  pretenses  held  to 
suffldoitiy  describe  the  property  obtained.— 
State  T.  Morgan  (Tenn.)  970. 

FALSE  SWEARING. 

See  "Perjury."  ^  . 
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FEDERAL  COURTS. 

See  "ConrtB,"  i  6. 

FEES. 

Creation  by  will,  see  "Wills,"  S  L 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  S  5. 

FENCES. 

One  with  a  prescriptive  right  of  wajr  over 
another's  property,  who  contracted  that  the  oth- 
er should  fence  We  property,  held  to  have  waiv- 
ed his  right,  so  that  he  cannot  break,  and  pull 
down  a  gate.— Ball  v.  State  (Tex.  Gr.  App.) 
612, 

FERRIES. 

I    1.    Eatebllaliaient  and  malateaaiioe. 

Under  Bev.  St  arts.  718,  1537,  4816,  the  com- 
misaianers'  court  may  establish  and  license  a 
fen;  at  the  cud  of  a  public  road  in  their  coim- 
ty,  across  a  atream  which  is  the  boundary  be- 
tween their  coanty  and  another,  within  three 
miles  of  another  ferry,  though  there  is  no  pub- 
lic road  leading  from  the  ferry  in  such  other 
county.— Ala  b»m«  Ferry  Co.  v.  Leathers  fXex. 
Olv.  App.)  117.  . 

i   2.     HeKnlatloa.  and  opeBatioa. 

Where  pUsintflfs  weie  licensed  by  a  dty  to  op- 
erate a  f etry  f^om  the  city,  defendant,  operat- 
ingr  another  fterry  after  his  license  ezpirad,  will 
be  enjomed,  thorigb  be  had  a  licenoe  from  the 
conirty  conrt.— CanWe  T.  Craig  (Mo.  App.)  49. 

A  license  isaued  by  a  county  court  to  run  a 
ferr^  fYr>m  a  city  will  not  dispense  with  the  ne- 
cessity of  a  city  Hcense,  where  the  city  is  one  of 
the  third  class,  having'  authority,  under  Rev. 
St.  1899,  §  5SiJ7,  te  Iceaaa  ferries,  and  regulate 
the  same.— Cauble  v.  Craig  (Mo.  App.)  &. 

FILIAIG. 

Chattel  mortgage,  see  "Chattel  Mortgages,"  (  1, 

RNAL  JUDGMENT. 

AvpealobUitr,  aee  "Appeal  and  Error,"  {  2. 

FINDINGS. 

IrrecnlarMes  or  defects  ground  for  new  trial. 

•ee  "New  Trial,"  {  3. 
On  reference,  aee  "Reference,"  g  I. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,"  $  21. 
Special  findings  by  jury,  see  "Trial,"  {  14. 

FIRES. 

tinned    by  operation    of    railroad,    see  "Sail- 
i-oada,"  n  5-* 

FLOWAGE. 

See  "Waters  and  Water  Courses,"  t  2. 

FORCE. 

Snffleieney  of,  to  eoastitnte  bnrglary,  see  "Bur- 
glary," g  1. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 


FORCIBLE  ENTRY  AND  DETAINER. 

5  1.    Oivll  UablUtr. 

An  instruction  in  an  action  of  wrongfnl  en- 
try aud  unlawful  detainer  held  to  properly  lim- 
it the  effect  of  evidence  of  plaintiff's  title. — 
Hewlett  V.  Hyden  (Ind.  T.)  839. 

Evidence  in  an  action  of  wrongfnl  entry  and 
unlawful  detainer  examined,  and  held  to  raise 
an  issue  for  the  jury.— Hewlett  ▼.  Hyden  (Ind. 
T.)  839. 

In  an  action  for  wrongful  raitry  and  unlaw- 
ful detainer,  evidence  of  title  in  the  plaintiff 
is  admissible  to  show  hia  right  of  posaesaion 
and  the  extent  thereof.  —  Etewlett  v.  Hyden 
(Ind.  T.)  aS9. 

In  order  to  maintain  an  action  of  forcible  en- 
try and  detainer,  the  plaintiff  must  show  that 
actual  hostile  force  was  used;  an  unlawful,  but 
peaceable,  entry  not  being  sufficient. — Riley  v. 
Catron  (Ind.  T.)  908. 

Evidence  in  a  forcible  entry  and  detainer  ac- 
tion held  conflicting,  so  as  to  justify  submission 
of  the  case  to  the  jury.— Riley  ▼.  (Matron  (Ind. 
T.)  908. 

Refused  instruction  in  forcible  entry  and  de- 
tainer held  sufficiently  incorporated  in  one  giv- 
en, so  that  the  failure  to  give  the  one  refused 
was  not  error.— Riley  ▼.  Catron  (Ind.  T.)  90S. 

Where  a  lease  provided  that  the  leasee  should 
at  the  end  of  his  lease  have  00  acres  for  his 
services  in  protecting  the  property,  the  lessee, 
after  the  expiration  of  the  lease,  continued  to 
hold  the  whole  boundary  just  as  be  did  wlua 
he  first  entered;  no  deed  to  the  50  acres  hav- 
ing  been  made.— Bosh  v.  Coomer  (Ky.)  793. 

The  warrant  in  forcible  entry  ahovid  state 
the  county  in  which  the  premises  were;  b«t  an 
omission  so  to  da  wiU  be  disregarded  whene  de- 
fendant was  not  pr^udlced  tnereby. — Bosh  ▼. 
Coomer  (Ky.).  793. 

In  forciMe  cntaiy,.  title  papen  are  not  com- 
petent evidence,  exeevt  so  far  as  they  may 
afeow  the  extent  of  poaaessica.'-BinA  w.  Cao- 
mer  (Ky.)  78a. 

FORECLOSURE 

tX  Uen,  see  "Hechcnies'  Liens,"  |  & 
Of    srortgage,    see  "Chattel    Mortgages,*  |   4; 
"Mortgages,"  {f  5,  & 

FOREIGN  CQRPORATUUilS. 

See  "Corporations,"  i  S. 

FORFEITURES. 

For  nonpayment  of  tax,  see  "Taxatten,"  |  4, 
Of  homestead,  see  "Homestead,"  {  4. 
Of  insurance,  see  "Insurance,"  {{  4,  11. 

FORGERY. 

Ab  Intent  to  injure  or  defraud  is  an  essential 

element  of  forgery  of  a  writing  as  a  crime. — 
Krup  V.  Corley  (Mo.  App.)  1509. 

The  tenor  and  purport  clauses  of  an  indict- 
ment for  forgery  Held  not  to  show  a  variance. — 
Davis  V.  State  (Tex.  Cr.  App.)  73. 

An  instrument  held  the  subject  of  a  forgery, 
as  shown  by  the  explanatory  averments  in  tJbe 
indictment— Davis  v.  State  (Tex.  Cr.  App.)  73. 

Where  au  instrument  alleged  to  have  been 
forged  appeared  to  be  signed  by  the  initials  "H. 

6  W.."  it  cannot  be  urged  as  a  ground  for 
quashing  the  indictment  tnat  the  instrument 
was  not  signed  by  any  person.- Davis  w.  State 
(Tex.  Cr.  App.)  73.  ^^  . 
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Evidence  MM  insufficient  to  snstain  s  con- 
viction for  haTing  possefision  of  a  forged  In- 
strument, becauM  not  showinK  an  intent  to 
defraud.— Jones  t.  State  (Tex.  Cr.  App.)  143. 

Where  a  forgery  was  predicated  on  tlie  sign- 
ing of  a  check,  failure  of  the  indictment  to 
aileee  an  indorsement  hj  defendant  did  not 
render  the  check  inadmissible  as  a  variance. — 
Bader  t.  State  (Tex.  Cr.  App.)  606. 

Evidence  held  sufficient  to  identify  defendant 
as  the  person  vho  passed  the  forged  check. — 
Stroggina  v.  State  (Tex.  Cr.  App.)  510. 

FORMER  ADJUDICATION. 

See  "Judgment,"  ft  S,  4. 

FORMS  OF  ACTION. 

See  "Action,"  {  1;  "Assumpsit,  Action  ef"; 
"Ejectment";  "Replevin";  "Trespaan,"  S  1; 
'TCtover  and  (Jonverslon.** 

FRAUD. 

See  "Deeds,"  i  1;  "False  Peetensee";  "Prandn- 
lent  Conveyances." 

I  1.     Deeeptlon  oonatltntlnB  travd,  tuid  ' 
UafiUlty  tberefor. 

The  seller  of  bank  stock  is  not  liable  to  the 
buyer  in  an  action  of  deceit  merely  because  he  ' 
failed  to  disclose  the  insolvent  condition  of  the 
bank,  where  he  had  no  connection  with  the 
bank  and  no  actual  knowledge  of  its  condition. 
— Klrtley's  Adm'x  v.  Shinkle  (Ky.)  723.  \ 

Plaintiff  hald  to  have  canse  of  action  for  fraud  ' 
to  recover  the  interest  which  he  wm  obliged  to  i 
pay  on  a  note  accruing  after  his  application  to 
deftadast  to  pay  it.— Hhodes  t.  Dlckerson  (Mo.  I 
App.)  47.  1 

Where   defendant   prevented   a   prompt   pay- 1 
ment  of  a  note  by  willful  false  statements  con- 
cerning the  same,  by  which  plaintift  was  mis- 
led to  his  damage,  an  action  for  fraud  arose. — 
Rhodes  v.  ZMekerson  (Mo.  App.)  47. 

Fraud  constitutes  a  cause  of  action  ad  1aw<~ 
Rhodes  ▼.  Dickersoo  (Mo.  App.)  47. 

{   2.    ActloiM. 

A  trust  company  heU,  ander  the  evidence, 
not  to  be  the  proper  party  plaintiff  to  recover 
for  a  fraud  on  an  agent  makiag  a  loan  for  the 
company. — United  States  Mortgage  &  Trust 
Co.  V.  (3rutcher  (Mo.  Sup.)  380. 

One  who  induced  others  to  buy  a  threshing 
nachbte  with  him  for  $1,300,  while  he  in  fact , 
had  previously  bought  it  for  |8(X),  was  liable  to  , 
them   for   the  difference   between   the  amonnt . 
agreed  on  and  the  price  actually  paid.— Satledge 
▼.  Tarr  (Mo.  App.)  22. 

FRAUDS.  STATUTE  OF. 

i   1.    Besl  propertr   ax>A  eatatea  and  in- 
tereeia  therein. 

A  parol  contract,  by  which  a  number  of  heirs 
agreed  that  their  coheir  might  have  the  land 
inherited,  if  he  would  defend  a  suit  against 
them  and  save  them  from  all  cost,  is  void, 
being  within  the  statute  of  frauds. — ^Howton  ▼. 
GUpln  (Ky.)  766, 

A  transfer  of  title  to  land  cannot  be  shown 
by  parol.— Thompson  ▼.  Dutton  (Tex.  Olv. 
App.)  641. 

i   S.    Requisites  and  anfflelenoy  of  writ- 
Ins. 

A  writing  executed  by  the  accepted  bidder  at 
a  decretal  sale  held  suttlcient  to  satisfy  the  re- 
-quirement  of  the  statute  of  frauds.- Ewing  t. 
Stanley  (Ky.)  724. 


FRAUDULENT  CONVEYANCES. 

i  1.    Transfers  and  transaotions  invalid. 

An  agreement  giving  to  a  mortgagor,  who  has 
conveyed  his  equity  of  redemption  to  the  mort- 
gagee, a  portion  of  the  rents  derived  from  the 
mortgaged  property,  held  not  to  render  the  con- 
veyance fraudulent  as  to  other  creditors  of  the 
mortgagor.— Glover  v.  Fitspntrick  (Ind.  T.)  856. 

An  agreement  giving  to  a  mortgagor,  who  has 
conveyed  his  equity  of  redemption  to  the  mort- 
gagee, an  option  to  repurchase  the  mortgaged 
property,  held  not  to  render  the  conveyance 
fraudulent  as  to  other  creditors  of  the  mort- 
gagor.—Glover  T.  Fltzpatrick  (Ind.  T.)  856. 

An  agi-eement  between  a  debtor  and  his 
cousin  and  brother  as  to  attachments  to  be 
sued  out  by  them  held  a  fraudulent  devise  for 
the  preference  of  such  creditors. — Chestnut  v. 
Russell  (Ky.)  965. 

€nder  Ky.  St  H  2353,  2364,  conveyance  of 
land  by  a  third  party  to  an  insolvent  debtor's 
mother  held  fraudulent,  and  the  property  sub- 
i^  to  the  debts.— Deposit  Bank  ▼.  Rose  (Ky.) 

Where  decedent  transferred  his  homestead, 
worth  not  to  exceed  |1,000,  to  bis  daughter, 
his  administrator  conld  not  subject  the  same 
to  the  payment  of  his  debts,  though  the  deed 
was  not  recorded.  —  Knhn's  Admr  t.  Kuhn 
(Ky.)  1077. 

Where  the  owner  of  a  homestead  sold  it,  and 
invested  the  proceeds  in  a  new  homestead, 
which  he  occupied  until  he  conveyed  it  to  an- 
other, anok  laat  conveyance  was  not  fraudulent 
as  to  his  oredkors,  thongh  made  wlthoat  conald- 
ecation.— Spratt  v.  Uarly  (Mo.  Sup.)  18. 

Evidence  held  to  sustain  a  judgment  that  a 
conveyance  to  trustee  was  intended  to  hinder 
end  delay  creditofs.-^Hungerford  y.  Greengard 

(Mo.  App.)  vsa. 

A  voluntary  deed,  made  In  contemplation  of 
insolvency,  but  not  recorded  or  delivered  for 
more  than  a  year,  is  fraudulent  as  to  a  cred- 
itor the  debt  to  whov  was  contracted  in  the 
meantime.— Owen«  t.  Foley   (Tex.  Civ.  App.) 

oil. 

I  8.    XUWhto  asd  MaMUttea   of  »artlea 

and  pnrohaaera. 

Though  property  in  the  hands  of  a  grantee, 
to  whom  it  has  been  conveyed  in  secret  trust, 
may  be  subjected  by  the  creditors  of  the  gran- 
tee, yet  they  cannot  complain  of  a  reconvey- 
ance by  the  grantee  prior  to  any  attempt  on 
their  part  to  subject  it— Berg  v.  Frantz  (Ky.) 
801. 

A  deed  of  trust  and  notes  secured  held  ficti- 
tious and  frandulent,  so  that  they  would  be  set 
aside,  where  transferred  and  foreclosed  after 
they  were  due.— Evans  v.  Bales  (Mo.  Sup.)  360. 

I  S.    Remedies  of  ereditors  and  pnrehas- 

ers. 
Fraud  held  not  sufficiently  pleaded.— Harga- 
dine-^lcKltrick  Dry  Goods  (;o.  v.  Bradley  (Ind. 
T.)  862. 

Property  conveyed  to  wife  by  her  sons  held 
not  subject  to  husband's  debts  on  ground  of 
fraud.— Combs  v.  Davis  (Ky.)  765. 

Evidence  examined,  and  held  to  sufficiently 
show  that  property  deeded  to  a  son,  and  there- 
after deeded  by  him  to  his  mother,  and  later 
reconveyed  by  the  latter  to  the  son,  in  fact  be- 
longed to  the  mother  all  the  time,  the  last  con- 
veyance by  her  to  the  son  being  made  with  an 
intent  to  put  it  out  of  the  reach  of  the  mother's 
creditor8.~Spratt  v.  Early  (Mo.  Sup.)  13. 

Whether  or  not  a  conveyance  is  made  wltb 
Intent  to  delay  creditors  is  a  question  of  fact— 
Hungerford  v.  Greengard  (Mo.  App.)  602^ 
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FREIGHT. 

See  "Carrieri,"  <  1. 

FUGITIVE  FROM  JUSTICE. 

See  "Extradition,"  i  L 

GAMING. 

I  1.     Oambllng    oontracta   and   traiuac- 
tiom. 

Evidence  heJd  to  sustain  a  finding  that  opera- 
tions in  stock  were  mere  gambllug  transac- 
tions, and  that  plaintiff  was  entitled  to  recov- 
ery of  money  lost  therein,  under  Ky.  St.  { 
1955.— Boyd  Commission  Co.  t.  Coates  (Ky.) 
1090. 

In  a  suit  by  brokers  for  commissions  on  sales 
of  stock  made  in  New  York  by  plaintiff's  cor- 
respondents, the  sales  held  New  York  contracts, 
governed  by  the  laws  of  New  York. — Oaylord 
V.  Dnryea  (Mo.  App.)  607. 

At  common  law  a  contract  cannot  be  declared 
void,  as  a  wagering  contract,  on  proof  that  only 
one  of  the  parties  thereto  meant  it  to  be  such. 
— Gaylord  v.  Dnryea  (Mo.  App.)  607. 

GARNISHMENT. 

Se«  "AtUchment." 

{    1.    Persona    and    property    awlijeot   to 
eamishmeat. 

Funds  m  the  bands  of  a  trustee  for  the  bene- 
fit of  certain  preferred  creditors  can  be  reach- 
ed by  garnishment,  where  the  deed  under  whicb 
he  clnims  is  fraudulent  as  to  other  creditors.— 
Hungorford  v.  Greengard  (Mo.  App.)  602. 

Funds  in  the  possession  of  directors  of  a 
levee  district,  which  has  been  declared  a  pub- 
lic corporation  with  governmental  duties  and 
functions,  cannot  be  attached  by  garnishment. 
—Board  of  Directors  of  St.  EYancis  Levee  Diet. 
V.  Bodkin  (Tenn.)  270. 

GOOD  FAITH. 

Of  purchaser,  see  "Bills  and  Notes,"  |  8. 
IMce  of  land  sold,  see  "Vendor  and  Purchaser," 

GRAND  JURY. 

See  "Indictment  and  Information." 

The  admission  of  evidence  of  grand  Jurors, 
showing  a  confession  by  accused  after  being 
properly  warned,  is  not  erroneous,  or  in  viola- 
tion of  White's  .Vnn.  Code  Gr.  Proc.  art.  404. 
— Grlmsinger  v.  State  (Tex.  Or.  App.)  683. . 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GUARANTY. 

See  "Indemnity";   "Principal  and  Surety." 

GUARDIAN  AND  WARD. 

t   1.    Onstody  and  eare  of  ward's  person 
and  estate. 

There  was  no  error  in  refusing  to  charge  a 
guardian  with  interest,  where  no  credit  was 
allowed  him  for  sums  paid  out  for  the  ward, 
which  amounted  to  more  than  the  interest. — 
GrifHth's  Ex'r  v.  Bybee  (Ky.)  767. 

A  guardian  may  expend  on  the  ward  the  in- 
come of  the  ward's  estate,  but  no  more,  unless 
there  be  great  necessity. — Griffith's  Bz'r  v. 
Bybee  (Ky.)  767. 


Where  a  ward  married  during  minority,  guard- 
ian held  entitled  to  credit  for  certain  sums  ex- 
pended for  her  and  her  hnsband.^JrifBth's 
Ex'r  V.  Bybee  (Ky.)  767. 

The  ward  cannot  complain  of  credits  allowed 
the  guardian  for  purchases  made  for  her,  where 
she  has  retained  the  articles  purchased  after 
reaching  her  majority  and  has  never  repudiated 
the  purchase.— Griffith's  Ex'r  v.  Bybee  (Ky.) 
767. 

A  conveyance  of  the  land  of  his  infant  ward 
by  the  guardian  is  not  sufficient  to  connect  the 
grantee  with  the  patent  under  which  the  ward 
held.— Bush  v.  Coomer  (Ky.)  793. 

Shannon's  Code,  g  4283,  forbidding  gnardiau!< 
to  make  contracts  for  improvements  on  renl 
estate  binding  on  their  wards  beyond  minority. 
held  not  to  limit  the  powers  of  a  court  of  eq- 
uity.— ^Lenow  v.  Arriugton  (Tenn.)  314. 

S  2.    AcoonntlnK  and  settlement. 

On  appeal  in  the  district  court  from  a  judg- 
ment of  the  probate  court  approving  a  ^ard- 
ian's  account,  the  jurisdiction  of  the  district 
court  Is  appellate  only. — Magness  v.  Berry  (Tex. 
Civ,  App.)  987, 

Under  Rev.  St  arts.  2562,  2558,  tit  61;  Id. 
art  2255,  tit  39;  and  Id.  art  1249.  tit.  30,— fc«W 
error  to  dismiss  an  appeal  to  the  district  court 
from  a  judgment  of  the  probate  court  approv- 
ing a  guardian's  account. — Magness  v.  Berry 
(Tex.  dv.  App.)  987. 

HABEAS  CORPUS. 

See  "Extradition,"  S  1. 

HARMLESS  ERROR. 

Tn  civil  actions,  see  "Appeal  and  Error,"  {  22. 
In  criminal  prosecutions,  see  "Criminal  Law," 
f  18. 

HEARING. 

In  equity,  see  "Equity,"  S  2. 

HEARSAY  EVIDENCE. 

In  dvil  actions,  see  "Evidence."  i  8. 
In  criminal  prosecutions,  see  "Criminal  Law," 
J  7. 

HEIRS. 

Bee  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Bridges";  "Municipal  Corporations,"  ii 
8,  9;  "Navigable  Waters,"  |  1;  "Turnpikes 
and  Toll  Roads." 

Accidents  at  railroad  crossings,  see  "Rail- 
roads," {  7. 

Responsibility  of  corporation  for  obstructing, 
see  "Corporations,"  J  3. 

I    1.    Establlsltment,  alteration,  and  dis- 
oontlnnanoe. 

Under  Rev.  St.  1899,  {  9512  the  fact  that  a 
township  has  adopted  township  organizatiou 
and  has  a  board  of  road  commissioners  does 
not  affect  the  jurisdiction  of  the  county  court 
to  establish  a  new  road. — Seafield  t.  Bohne 
(Mo.  Sup.)  1051. 

Under  Rev.  St  1899,  {  9416,  failure  of  com- 
missioners on  the  opening  of  a  road  to  give 
the  cost  of  the  grading  and  culverts  held  not 
to  affect  the  proceedings. — Seafield  v.  Bohne 
(Mo.  Sup.)  1051. 

Under  Rev.  St.  1899,  i  9416,  h«U.  that  on 
the  opening  of  a  road  it  is  not  reqnisite  that 
the  order  should  find  a  public  necessity,  justi- 
fying its  being  opened  at  the  expense  of  the 
county.— Seafield  t.  Bohne  (Mo.  Sup.)  1061. 
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Preliminarr  order  of  court  in  course  of  pro- 
ceedin£B  on  application  to  open  road,  from 
which  no  damages  woold  be  caused  to  the 
landowners,  held  not  au  order  of  condemna- 
tion, and,  if  erroneous,  au  error  of  judgment 
would  not  affect  the  jurisdiction  of  the  court 
— Seafield  v.  Bohne  (Mo.  Sup.)  1051. 

Under  Rev.  St.  1899,  S  9417,  where  no  ex- 
ceptions were  filed  by  a  landowner  to  proceed- 
ings for  opening  a  road,  he  could  not  there- 
after object  that  the  commissioners  were  not 
disinterested  freeholders.  —  Seafield  t.  Bohne 
(Mo.  Sup.)  1051. 

A  road  held  not  lawfully  located,  so  as  to 
warrant  prosecution  for  the  obstniction. — Bhl- 
lers  y.  State  (Tei.  Cr.  App.)  148. 

§  2.    B«eal*ilon  and  nse  for  travel. 

Where  tne  president  of  a  corporation  has  no 
part  in  the  obstnictioD  of  a  public  highway  by 
the  corporation,  he  is  not  liable  to  couyiction 
for  having  willfully  or  knowingly  obstructed 
the  road,  under  Key.  St.  1899,  §  94.^.— State  t. 
White  (Mo.  App.)  684. 

A  person  cannot  "willfully"  obstruct  a  public 
road,  within  Rev.  St.  1899,  i  9454,  where  the 
act  is  done  innocently  and  in  good  faith. — State 
V.  White  (Mo.  App.)  684. 

Proof  by  plaintiff  of  accident  from  defend- 
ant's team  running  away  without  a  driver  on 
a  public  road  malces  a  prima  facie  case  of 
negligence,  putting  the  burden  of  explanation 
on  defendant.— Gorsnch  ▼.  Swan  (Teun.)  1113. 

A  conviction  for  obstructing  a  highway  can- 
not be  sustained,  unless  the  evidence  shows  be- 
yond a  reasonable  doubt  that  the  road  obstruct- 
ed was  the  road  described  in  the  indictment 
and  a  public  road. — Woody  v.  State  (Tex.  Or. 
App.)  155. 

The  term  "willful,"  as  used  in  the  statute, 
making  it  criminal  to  willfully  obstruct  a  high- 
way, must  be  defined  in  a  prosecution  for  such 
obstruction.— Woody  v.  State  (Tex.  Or.  App.) 
155 

HOLDING  OVER. 

By  officer,  see  "Officers,"  {  1. 


HOLIDAYS. 


See  "Sunday." 


HOMESTEAD. 

Transfer  in  fraud  of  creditors,  see  "Fraudu- 
lent Conveyances,"  |  1. 

i    1.    Nature,  aoqnlaltion,  maA  extent. 

Under  liev.  St.  1879,  {  2695,  as  amended  by 
Laws  1887,  p.  198,  one  who  inherited  «  home- , 
stead  from  her  mother  before  such  amendment  < 
took  effect  holds  it  exempt  from  claims  for  debts 
thereafter    contracted.— iSpratt    v.    Early    (Mo. ' 
Snp.)  13.  i 

Unsevered  crops  on  a  tract  of  leased  land,  I 
separate  from  another  leased  tract,  where  the 
dwelling  is  situated,  and  leased  from  another 
landlord,  but  occupied  in  connection  therewith 
as  a  homestead,  are  exempt  from  attachment. 
—Moore  v.  Graham  (Tex.  Civ.  App.)  200. 

Instruction  in  reconvention  for  attachment  of 
crop  growing  on  homestead,  as  to  crop  being 
personalty,  held  not  warranted  by  evidence. — 
Moore  v.  Graham  (Tex.  Civ.  App.)  200. 

Neither  a  husband  conducting  two  businesses 
in  different  places,  nor  his  wife  on  his  death, 
can  claim  both  properties  as  exempt  bosineas 
homesteads.— Wingfield  v.  Hackney  (Tex.  Civ. 
App.)  446. 

i  2.    Transfer  or  inewnbranoe. 

An  abandonment  by  a  sale  of  a  debtor's  honM- 
stead  leaves  no  interest  in  the  debtor  to  be  lev- 


ied  on.— Farmers'   Savinn,   Building   &  Loan 
Ass'n  V.  Berger  (Ark.)  67. 

A  conveyance  of  a  homestead  by  a  husband, 
though  his  wife  does  not  join  therein,  operates 
as  a  valid  conveyance  thereof,  if  he  afterwards 
abandons  the  homestead,  and  acquires  another 
homestead.  —  Anderson  v.  (barter  (Tex.  Civ. 
App.)  78. 

Under  Batta'  Ann.  Civ.  St  art.  636,  a  hus- 
band alone  cannot  give  a  lease  authorizing  the 
lessee  to  extract  oil  and  gas  from  the  home- 
stead.—Southern  Oil  Co.  v.  Colquitt  (Tex.  Civ. 
App.)  169. 

A  wife  who  joins  her  husband  in  a  sham  deed 
of  the  homestead,  and  enables  him  to  borrow 
money  on  the  notes  received  for  the  pretended 
purchase  price  from  an  innocent  indorsee  of 
such  notes,  is  bound  by  the  apparent  validity  of 
the  lien  reserved  in  the  deed  to  secure  such 
notes.— Cooper  v.  Ford  (Tex.  Olv.  App.)  487. 

i  3.    BlKl^ts  of  enrvlTinK  hnsband,  wife, 
oailclren,  or  heirs. 

Where  a  husband's  life  estate  by  curtesy  in 
the  homestead  of  his  deceased  wife  is  termina- 
ble by  his  death,  her  children  are  entitled  to  the 
homestead.— Bloom  v.  Strauss  (Ark.)  548. 

The  election  of  a  widow  of  a  hnsband  operat- 
ing two  separate  businesses  at  different  places 
at  the  time  of  his  death  to  hold  one  as  a  busi- 
ness homestead  held  binding  ou  the  widow  and 
children.  —  Wingfield  v.  Hackney  (Tex.  Civ. 
App.)   446. 

i  4.    Abandonment,    waiTer,    or    forfet- 
tnre. 

The  owner  of  a  homestead,  who  rents  it  tem- 
porarily, and  occupies  a  rented  house  elsewhere, 
does  not  thereby  forfeit  his  homestead  right. — 
Spratt  V.  Early  (Mo.  Sup.)  13. 

A  widow  occupying  a  homestead  with  her 
children,  and  continuing  to  occupy  it  with  her 
second  husband  after  remarriage,  does  not,  by 
such  second  marriage,  forfeit  her  homestead 
right.— Spratt  v.  Early  (Mo.  Sup.)  13. 

The  owner  of  a  business  homestead  held  to 
have  abandoned  it  by  a  sale  of  his  business  and 
a  lease  of  the  homestead. — Alexander  v.  Lovitt 
(Tex.  Sup.)  68. 

Certain  land  held  a  homestead.— Lybrand  ▼. 
Fuller  (Tex.  Ov.  App.)  1005. 

Grantor  of  land  held  not  estopped  to  claim 
it  as  a  homestead.- Lybrand  v.  Fuller  (Tex. 
Olv.  App.)  1005. 


8  5. 


and     enferoement     of 


Protection 
rlcbts. 

Defendant  in  execution  not  being  at  the 
time  of  the  sale  entitled  to  homestead,  the 
sheriff  is  not  required  to  notify  him  in  regard 
to  homestead  rights.- Smith  v.  Thompson  (Mo. 
Sup.)  1040. 

Petition  in  suit  to  enjoin  sale  under  a  deed 
of  trust  held  not  to  concede  a  homestead  to 
have   existed,    so    as    to    require    plaintiff    to 

§lead  and  prove  abandonment  of  homestead. — 
mith  V.  Thompson  (Mo.  Snp.)  1040. 

Sublessee's  recovery  for  attachment  of  crop 
growing  on  premises,  which  were  his  home- 
stead, ikeld  not  reducible  by  payment  of  own- 
er's claim  for  rent  out  of  proceeds  of  crop.— 
Moore  v.  Graham  (Tex.  Civ.  App.)  200. 

The  measure  of  damages  for  a  levy  on  ex> 
empt  crops  is,  so  far  as  the  mere  conversion  of 
the  crops  is  concerned,  the  value  thereof. — 
Moore  v.  Graham  (Tex.  Civ.  App.)  200. 

Instruction  in  reconvention  for  attachment  of 
crop  growing  on  homestead,  as  to  designation 
of  homestead,  held  misleading. — Moore  v.  Gra- 
ham (Tex.  Civ.  App.)  200. 

Requested  instruction  in  action  on  note,  as 
to  set-off  of  damages  for  attachment  therein 
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of  exempt  property,  held  covered  by  charge 
given.— Moore  v.  Graham  (Tex.  Civ.  App.)  200. 

Where,  iu  a  suit  on  a  note,  plaintiff  recovers, 
and  defendant  also  recovers  for  an  attachment 
therein  of  an  exempt  crop,  it  is  proper,  in  en- 
tering judgment,  to  specify  that  the  recoveries 
cannot  be  set  off.— Moore  v.  Oraham  (Tex.  Civ. 
App.)  200. 

HOMICIDE. 

}   1.    Marde*.  I 

Homicide,  if  committed  by  defendant,  with-  I 
out  his  having  been  rendered  Incapable  of  cool  '. 
reflectioa,  because  of  information   he  had  re- 
ceived, held  to  be  murder  in  second  degree. —  i 
Young  r.  State  (Tex.  Cr.  App.)  153.  i 

Pen.  Code,  art.  77,  has  no  application  to  sul-  ; 
cides,  and  does  not  make  one  who  knowingly  ] 
fumi.shes  a  snicide  with  the  means  of  killing  . 
himself  gniltv  of  murder.- Grace  v.  State  (Tex.  ■ 
Cr.  App.)  529. 

A  defendant  in  homicide,  who.  knowing  the  I 
criminal  int«it  of  another,  keeps  watch  while ' 
the  latter  comaaiti  the  crime,  is  guilty  of  fii-st- , 
degree  murder. — Grimsinger  t.  State  (Tex.  Gr. 
App.)  583. 

Evidence  In  homicide  held  to  warrant  an  in- 
struction that   a   pei-son   present   and    encour- 
aging a  crime  was  a  principal. — Grimsinger  y.  ; 
State  (Tex.  Cr.  App.)  68S. 

i  2.     ManslanEbter. 

Homicide,  if  committed  In  hot  blood  on  de-  I 
f  endaut's  first  meeting  with  decedent,  held  to  ' 
be  manslaughter. — Young  v.  State  (Tex.  Cr.  i 
AppL)  153.  I 

Elridence  held  insufficient  to  support  a  convic-  i 
tion  for  murder,  the  crime  at  most  being  man- ! 
slaughter.— Danforth  v.  State  (Tex.  Cr.  App.)  i 
159. 

$  S.    Assanit  with  Intent  to  klU.  I 

The  mete  tact  that  defeudant,  in  assault  with 
Intent  to  murder,  sought  the  meeting  for  the 
purpose  of  making  such  assault,  held  not  to  pre- 
chide  ajnstificatlon  on  the  ground  of  self-de- 
fense.—Williams  V.  State  (Tex.  Cr.  App.)  410. 

i    4.    Ezonsable   or   Jnstlflabla   hoatlolde. 

On  prosecution  for  murder,  an  instruction  re- 
ferring to  threats  of  deceased  held  proper.— 
Williams  v.    United   States   (Ind.    T.)   871. 

Svldence  of  a  prior  difficulty  held  to  cousti- 
tute  no  justification  for  a  subsequent  homicide. 
— Hudsou  V.  Commonwealth  (Ky.)  1079. 

The  right  of  arif-detenee  of  a  def«>dant  In 
homicide  held  not  affected  by  ajprlor  difflculty 
with  deceased.— Olay  v.  State  (Tex.  Or.  App.) 
418. 

A  person  rightfully  on  a  city  street  Is  not 
bound  to  leave  the  street  iu  auticipation  of  a 
threateued  murderous  attack.— Clay  v.  State 
(Tex.    Cr.   App.)   413. 

Defendant  in  a  certain  continirency  held  not 
guilty  of  any  crime  in  shooting  officer,  attempt- 
tng  to  make  illegal  arrest.— Cortez  v.  State 
(Tex.  Cr.  App.)  599. 

t  5.     Indictment  and  information. 

An  indictment  for  murder  held  suthcient. — 
Kitts  V.  State  (Ark.)  545. 

An  indictment  charging  murder  by  striking 
with  a  piece  of  iron  pipe  describes  the  offense, 
and  must  he  proved  as  alleged. — Danforth  r. 
State  (Tex.  Or.  App.)  159. 

I  6.     ETldenoe. 

Testimony  as  to  identity  of  the  murderer 
held  competent.— Trulook  v.   State  (Ark.)  077. 

Evidence  of  a  prior  difficulty  held  inadmissible 
in  a  prosecution  for  homicide,  there  being 
nothing  to  connect  it  with  the  homicide. — ^Hud- 
son ▼.  Commonwealth  (Ky.)  1079. 


Evidence  on  a  trial  for  murder  held  insuffi- 
cient to  connect  defendant  with  deceased's 
death.— Brown   r.   Commonwealth   (Ky.)   1098. 

On  trial  for  assault  with  intent  to  kill,  the 
burden  of  showing  the  pistol  anloaded  was  oo 
defendant— Bedford  T.   State  (Tex.  Cr.  Appw) 

158. 

On  a  prosecution  for  mnrder,  evidence  held 
not  to  present  the  issue  of  self-defense,  requir- 
ing a  cnarge  thereon. — Danforth  v.  State  (Tex. 
Cr.  App.)  159. 

On  n  prosecution  for  murder,  evidence  held 
proper  as  showing  tue  criminal  intent  of  ac- 
cused.—Danforth  r.  State  (Tex.  Or.  App.)  lalk 

Evidence  held  sufficient  to  support  a  convic- 
tion for  murder  in  second  degrae.— Rambo  v. 
State  (Tex.  Cr.  App.)  163. 

Certain  evidence  in  murder  prosecution  k«ld 
admissible  in  rebuttal.— Rambo  v.  State  (Tex. 
Cr.   App.)  163. 

Evidence  held  to  sustain  a  conviction  of  as- 
sault with  intent  to  murder. — Gay  v.  State  (Tex. 
Or.  App.)  811. 

On  prosecution  for  murder,  evidence  as  to 
an  alleged  dying  declaration  Aeld  inadmissible. 
—Castillo  V.  State  (Tex.  Or.  App.)  617. 

On  prosecution  for  murder,  certain  evidence 
introduced  to  show  that  one  other  than  accused 
did  the  killing,  held  inadmissible. — Castillo  v. 
State  (Tex.  Cr.  App.)  517. 

On  a  prosecution  for  homicide,  evidence  of 
the  state  tending  to  show  tjiat  deceased  was  an 
innocent  party  to  a  traasaction  which  was  one 
of  the  direct  pauses  of  the  quarrel  held  inadmis- 
sihle.— Xewmaa  v.   SUts  (Tox.  Cr.  App.)  518, 

On  a  prosecution  for  homicide,  exclusion  of 
evidence  of  derogatory  statements  made  hj-  de- 
ceased to  defeadanf  *  fiane£e  heU  error  under 
the  facts.— Newaun  t.  State  (Tax.  Or.  App.) 
519. 

On  prosecution  for  murder  of  ap  officer,  evi- 
dence to  justify  SB  arrest  without  warrant 
by  the  officer  held  Inadmissible. — Cortes  ▼. 
State  (Tex.  Cr.  App.)  536. 

Certain  evidence  on  prosecution  for  murder- 
ing sheriff,  attempting  to  arrest  defendant,  held 
inadmissible  because  of  illegality  of  arrest.— 
Cortez   v.   State  (Tex.  Cr.  App.)  fi3& 

The  fact  that  defendant  in  homicide  was  not 
iu  her  house  for  three  days  prior  to  the  finding 
of  a  bloody  ax  therein,  or  at  such  time,  and 
that  otber  persons  had  access  to  the  house, 
does  not  render  the  ax  and  evidence  of  its  find- 
ing iuadmisaible,  but  only  goes  to  Its  piobativo 
force.— Grimsinger  v.  State  (Tex.  Cr.  App.)  883. 

{  T.    TrisL 

On  prosecution  for  murder,  a  charge  on  self- 
defense  held  proper. — ^Williams  v.  United  State* 

(Ind.  T.)  871. 

On  a  prosecution  for  murder,  certain  instmc- 
tions,  talcen  together,  Afld  proper.— WiUlams  v. 
United  States  (Ind.  T.)  871. 

Instruction,  in  prosecution  for  manslaughter, 
as  to  self-defense,  held  to  be  correct.— Howard 
V.  Commonwealth  (Ky.)  721. 

There  being  no  evidence  that  the  killing  was 
done  in  hot  blood,  the  refusal  to  instruct  as  to 
manslaughter  done  in  heat  of  passion  was  not 
error.- Cox  y.  Commonwealth  (Ky.)  799. 

The  failure  to  charge  as  to  manslaughter  and 
aggravated  assault  held  not  erroneous,  under 
the  evidence,  in  a  prosecution  for  assault  with 
Intent  to  murder.— Manger  v.  State  (Tex.  Cr. 
App.)  145. 

Evidence  held  to  require  the  charging  on  the 
law  of  retreat  in  a  murder  prosecution. — Hooper 
V.  State  (Tex.  Cr.  App.)  149. 
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Evidence. fteltf  to  require  the  charging  on  the 
law  of  manslaughter  ui  a  murder  prosecution. 
—Hooper  t.  State  (Tex.  Cf.  App.)  149. 

On  a  prosecution  for  assault  with  Intent  to 
mnrder,  facts  held  not  to  call  for  an  instruc- 
tion on  simple  assault,  nnd^r  Pen.  Code,  art. 
502.— Bedford  y.  State  (Tex.  Cr.  App.)  158. 

Under  Ten.  Code,  art  717,  an  intent  to  kill 
must  be  shown,  to  warrant  a  conviction  for 
murder  with  an  iron  pipe  30  inches  long  and 
%  inch  in  diameter;  the  same  not  being  a 
deadly  weapon  as  a  matter  of  law. — Danfortta 
V.  State  (lex.  Cr.  Asp.)  159. 

On  a  prosecution  for  murder  committed  with 
an  iron  pipe  30  inches  long  and  %  inch  in 
diameter,  held,  that  it  was  only  an  aggravated 
assault  if  the  pipe  constituted  a  deadly  weapon, 
and  only  a  simple  assault  if  it  did  not. — Doa- 
forth  V.  State  (Tex.  Cr.  App.)  169. 

Where,  on  a  trial  for  homicide,  there  is  evi- 
dence from  which  the  jnry  might  find  that  de- 
fendant acted  solely  in  self-defense  in  killing 
deceased,  it  is  error  not  to  submit  such  issue 
to  the  jury.- Newman  v.  State  (Tex.  Cr.  App.) 
519. 

On  the  trial  of  defendant  for  murder,  evi- 
dence considered,  and  held,  that  it  did  not  justi- 
fy submitting  to  the  jury  the  question  whether 
he  procured  a  pistol  and  put  it  where  deceased 
could  get  it,  with  intent  that  she  should  use  it 
to  kill  herself.— Grace  v.  State  (Tex.  Cr.  App.) 
629. 

On  prosecution  for  murder,  where  accused 
claimed  pistol  was  accidentally  discharged,  the 
coui-t's  cnarge  relative  to  ac^ental  discharge 
held  erroneous.— Teel  v.  State  (Tex.  Cr.  App.) 
631. 

On  prosecution  for  murder,  held,  under  the 
evidence,  error  to  refuse  to  charge  on  sislf-de- 
fense,  and  to  charge  on  such  defense  aa  Uuuted 
byprovoking  an  assault  with  intent  to  mnrder. 
— l^el  V.  State  (Tex:.  Cr.  App.)  531. 

On  a  prosecution  for  second-degree  murder, 
where  the  court  charged  that  if  de£esd«nt  acted 
in  suddeb  passion,  aroused  without  adequate 
caase,  A«ia  enar  aoit  b>  defigw  "adequate 
cause."— BeeUiazn    t.    State    (Tex.    Cr.   App^) 

ta*. 

On  a  prosecutioB  for  second-degree  murder, 
held  error  not  to  ebsrge  as  to  manslaughter.— 
Beckham  v.  State  (Tex.  Cr.  App.)  584. 

Where,  on  a  prosecntion  for  second-degree 
murder,  the  only  charge  as.  ta  self-defeoae  made 
the  intaat  t€  aoiotlier  aoBtroIliiic  ieU  error 
to  refuse  charge  defining  defendant's  rights.— 
Beckham  v.  State  (Tex.  Cr.  App.)  534. 

I  8.     Appeal  and  ener. 

In  homicide  case,  finding  of  the  jury,  evident- 
ly predicated  on  the  testimony  of  a  single  wit- 
ness for  the  state,  will  not  be  disturbed,  though 
in  conflict  with  several  of  defendant's  wit- 
nesses.—Barrett  V.  State  (Tex.  Cr.  App.)  144. 

On  a  prosecution  for  assault  with  a  inatol 
with  intent  to  murder,  any  error  in  the  charge 
in  speaking  of  a  deadly  weapon  as  one  capable 
of  inflicting  serious  bodily  injury,  instead  of  in- 
flicting death,  was  not  prejudicial  to  defendant. 
—Bedford  v.  State  (Tex.  Cr.  App.)  158. 

Under  White's  Ann.  Code  Cr.  Proc.  art.  723, 
an  objection  to  a  failore  to  charge  the  law  of 
manslaughter  in  a  prosecntion  for  homicide  is 
too  late  when  first  raised  on  appeal.— Rambo  ▼. 
State  (Tex.  Cr.  App.)  163. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE 

See  "Bigamy";   "Curtesy";   "Divorce";    "Dow- 
er";  "Marriage." 


Acknowledgment  by  married  woman,  see  "Ac- 
knowledgment," §  1. 

Admissions  of  husband  a«  against  wife,  see 
"Evidence,"  g  6. 

Joinder  of,  in  deed  of  homestead,  see  "Home- 
stead," i  2. 

Bights  of  survivor,  see  "Descent  and  Distri- 
bution," §  1;  "Executors  and  Administra- 
tota."  {  3;    "Homestead,"  {  3. 

S  1.  OonTeymmees,  eoatraota,  aad  other 
tnuuaetlawi  betweoa  husband 
and  mrtto. 

Deeds  which  were  in  fact  a  mortgage  from 
a  wife  to  a  husband,  given  after  marriage  to 
secure  advances  made  by  him  to  pay  liens  on 
her  laiid  prior  to  marriage,  held  invalid  for 
want  of  consideratiou,  since  the  marriage  ex- 
tinguisbed   tiie   debt.— Dillon   v.    DQlon    (^.) 

The  mere  Indorsement  in  blank  by  a  wife  of 
a  note  payable  to  her  is  not  the  written  consent 
required  by  Rev.  St.  1899,  §  4340,  to  enable 
the  husband  to  pass  title  thereto  to  another. 
—Case  V.  Espeoschied  (Mo.  Sup.)  276. 

i   2.     Wife's  separate  estate. 

A  mortgage  by  a  wife  of  separate  property, 
also  her  homestead,  to  secure  existing  debts  of 
her  husband  and  future  advances  to  him,  was 
valid.— Goldsmith  v.  Lewiue  (Ark.)  308. 

Where  a  wife  executes  a  mortgage  on  her 
property  to  secure  the  debt  of  her  husband,  she 
does  not  stand  as  his  surety,  and  her  property 
is  not  released  by  a  novation  that  would  re- 
lease a  mere  surety.- Magoffin  v.  Boyle  Nat. 
Bank  (Ky.)  702. 

A  married  woman  incurred  no  personal  Ha- 
biUty  by  signiDS  her  husband's  note  as  snrety. 
— Mngomn  V.  Boyle  Nat.  Bank  (Ky.)  702. 

Where  husband  and  wife  conveyed  the  wife's 
separate  estate  to  one  who  at  once  reconveyad 
to  the  husband,  a  subsequent  purchaser  from 
the  husband  held  not  charged  with  notice  that 
the  transaction  was  only  cMorable,  and  intended 
to  evade  a  provision  of  the  rustrmneut  creating 
the  e8tatei--John*on  ▼.  Motaal  Lite  Ina.  Co. 
(Ky.)  751. 

As  af  ainst  a  ssbseqoent  innocent  porcbaser, 
a  married  woman  is  estopped  to  deny  the  re- 
cital ot  her  deed  coBveying  her  separate  prop- 
erty, to  the  effect  that  she  had  leceived:  the 
easn  coosicletatiou  recited. — Johnaon  v.  Miitnal 
Life  Ins.  Co.  (Ky.)  761. 

Under  G«n.  8t  c.  52,  art  4,  |  17,  wbere 
the  o»Ty  restrletioo  in  the  will  creating  the 
separate  estate  was  that  the  property  was  not 
to  be  sold,  mortgaged,  or  iacumbefed  for  any 
liability  of  the  husband,  the  wife  had  the  right 
to  sell  or  convey  by  deed  of  gift,  provided, 
only,  that  her  husband  Joined  in  the  conveyance. 
—Johnson  v.  Mutual  Life  Ins.  Co.  (Ky.)  751. 

Tinder  Ky.  St.  {  2128,  a  married  woman  may 
make  a  contract  for  the  building  of  a  house 
on  her  land,  and  bind  herself  thereby,  with- 
out the  concurrence  of  her  husband.— Ware  ▼. 
Long  (Ky.)  797. 

In  an  action  to  recover  land  mortgaged  from 
a  wife  to  her  husband  as  against  the  hn»- 
baud's  heirs,  there  could  be  no  recovery  of 
rents  and  profits  up  to  his  death,  nor  any  al- 
lowance for  improvements  or  taxes;  the  hus- 
band being  entitled  to  the  possession  and 
rents  and  profits  during  his  life.  —  Dillon  v. 
Dillon  (Ky.)   1099. 

Act  1894,  abolishing  the  distinction  between 
the  separate  and  the  general  estate  of  a  mar- 
ried woman,  held  to  apply  to  the  estate  of  a 
married  woman  acquired  before  its  passage. — 
Morrison  v.  Morrison  (Ky.)  11()2. 

Where  a  husband  causes  a  note  aeesred  by 
deed  of  trust  to  be  executed  in  his  wife's  favor, 
it  becomes  her  separate  property.— Gaaa  t.  Sk- 
penschied  (Mo.  Sup.)  276.         ^^  . 
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i   3.    Aotlons, 

A  man-ied  woman  can,  tinder  Rev.  St.  1890, 
§  4335,  maintain  an  action  at  law  before  a  jus- 
tice without  joining  her  hnsbaud. — Holmes  ▼. 
Leadbetter  (ilo.  App.)  23. 

(  4.    CoMiiinialty  property. 

A  decree  against  a  surtiTing  hnsband,  In 
proceedings  instituted  after  the  death  of  the 
wife  to  foreclose  a  lien  on  community  property, 
held  conclusive  of  the  interest  of  the  wife's 
children,  though  they  were  not  parties. — Henry 
T.  McNew  (Tex.  Civ.  App.)  213. 

A  sale  of  communis  lands  by  a  surviving 
wife  to  pay  commuuity  debts  concludes  the 
right  of  B  minor  child.— Wolf  ▼.  Gibbons  (Tex. 
Civ.  App.)  238. 

Where  a  deed  executed  by  the  surviving  wife 
of  one  who  during  his  lifetime  held  the  title 
is  more  than  30  years  old,  it  should  be  presumed 
that  the  land  was  community  proper^. — ^Wolf 
V.   Gibbons   (Tex.  Civ.   App.)   238. 

In  an  action  hjr  heirs  to  recover  community 
land  sold  by  a  widow,  an  instruction  -that  the 
jury  should  find  for  the  plaintiffs,  if  they  found 
that  she  sold  the  land  for  any  purpose  other 
than  the  payment  of  commuuity  debts,  htld  er- 
ror.—Cage  V.  Tucker's  Heirs  (Tex.  Civ.  App.) 
425. 

Creditors  of  the  community  estate  are  not 
necessary  parties  to  the  widow's  suit  to  declare 
certain  assets  community  estate  and  have  them 
applied  to  community  debts. — Milam  v.  Hill 
(Tex.  Civ.  App.)  447. 

Suit  by  widow  against  husband's  executor, 
heirs,  and  devisees,  to  declare  certain  assets 
commuuity  estate,  etc„  held  not  to  involve  mis- 
joinder of  parties.— Milam  v.  Hill  (Tex.  Civ. 
App.)  447. 

In  an  action  to  recover  land  claimed  by  de- 
fendant as  community  property  of  a  hnsband 
and  his  second  wife,  an  instruction  as  to  bur- 
den of  proof  held  proper. — Blackwell  v.  May- 
field  (Tex.  Civ.  App.)  659. 

Realty  purchased  during  the  existence  of  a  i 
marriage  is  presumed  to  have  been  community  ' 
property.— Blackwell    v.    Mayfleld    (Tex.    Civ. 
App.)  659.  : 

On  an  issae  whether  realty  was  purchased 
by  the  community  funds  of  a  husband  and  his  '] 
first  wife,  or  his  second  wife,  or  separate  funds, 
held  that  evidence  of  the  acquisition  of  prop- 
erty after  the  transaction  in  question  was  not 
of  a  character  calculated  to  influence  the  jury. 
—Blackwell  v.  Mayfield  (Tex.  Civ.  App.)  659.  | 

The  inventory  of  an  administrator  not  a  par- 
ty to  the  suit  was  not  prima  facie  evidence  as 
apralnst  intestate's  second  wife,  not  a  party  to 
tlie  Inventory,  that  realty  was  community  prop- 
erty of  intestate  and  his  first  wife.— Black- 
well  V.  Mayfield  (Tex.  Civ.  App.)  659. 

The  survivinp  wife  held  under  Rev.  St  artsk 
1606,  2237,  2238,  not  to  become  owner  of  all 
the  commuuity  property  by  qualifying  as  sur- 
vivor so  as  to  make  deceased's  children  her 
creditors  for  their  interest. — Farls  v.  Simpson 
(Tex.  Civ.  App.)  1029. 

Debts  incurred  by  surviving  wife,  after  qual- 
ifying as  admiuistrator  of  the  community  prop- 
erty, held  not  a  lien  on  the  whole  estate." 
Faris  v.  Simiwon  (Tex.  Civ.  App.)  1029. 


IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "(JoDstitational  Law,"  |  X 

IMPEACHMENT. 

Of  record,  see  "Appeal  and  Error,"  H  10-12. 
Of  witness,  see  "Witnesses,"  t  8. 

IMPLIED  CONTRACTS. 

See  "Assumpsit,  Action  of":   "Contracts,"  (  1; 
"Mon^  Received";  "Work  and  Labor." 

IMPRISONMENT. 

Se«  "Arrest":   "BalL" 

IMPROVEMENTS. 

AJlowance   or    recovery   of  compensatloii.   ae* 

"Ejectment,"  {  4. 
Liens,  see  "Uecbanfcs*  Liens." 
Public    improvements,    see    "Mnnidpal   0>rpo- 

rations,"  J  6.  k  i~- 

I  INCOMPETENT  PERSONS. 

See  "Insane  Persons." 

INCORPORATION. 

Bee  "Corporations,"  {  1. 

INDEBTEDNESS. 

Of  fraudulent  grantor,  see  "Fraadolent  Oen- 
veyanccs,"  |  1. 

INDEMNITY. 

See  "Principal  and  Surety." 

(My,  accepting  and  acquiescing  In  railroad 
company's  performance  of  contract  to  build 
bridges  and  approaches  in  city  street  ou  right 
of  way,  field  estopped  to  claim  indemnity  from 
company  for  liability  for  injury  to  traveler  from 
unguarded  approach.— (^ulf,  C.  &  S.  F.  Ry.  Go. 
V.  Sandifer  (Tex.  Civ.  App.)  461. 

INDEPENDENT  CONTRACTORS. 

See  "Master  and  Servant,"  {  IL 


IDEM  SONANS. 

See  "Names." 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 


INDIANS. 

A  complaint  in  ejectment  by  the  Cherokee 
Nation,  which  alleges  that  defendants. hold  the 
land  as  claimants  to  citizenship  in  the  nation, 
which  claim  has  been  decided  adversely,  con- 
fers jurisdiction  on  the  court,  within  Ind.  T. 
Ann.  St.  1899,  p.  28,  §  67s,  conferring  juris- 
diction on  district  courts.- Hargrove  v.  Chero- 
kee Nation   (Ind.   T.)  823. 

A  mortgage  of  Indian  lands  to  a  citisen  of 
the  United  States  field  not  such  a  sale  tmder 
Const  Cher.  Nat.  art.  1,  §  2,  and  Cher.  Law 
1892,  p.  351,  as  to  exclude  Jurisdiction  of  a 
federal  court  for  the  Indian  'Territory  to  fore- 
close it  under  Act  Cong.  May  2,  1890,  {  29 
(26  Stat.  81,  93;  Ind.  T.  Ann.  St  1899,  pp. 
7,  8).— Crowell  v.  Young  (Ind.  T.)  829. 

Act  Cong.  Feb.  18,  1901  (31  Stat  704,  t  D, 
making  certain  sections  of  Mansf.  EHg.  Arkl, 
authorizing  the  county  court  to  grant  toll  bridge 
privileges,  applicable  to  the  Indian  Territory, 
held  not  uuconEtitutional,  because  not  provid- 
ing for  compensation.— Dukes  v.  McKenna  (Ind. 
T.)  832. 
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Under  a  patent  issaed  to  an  Indian  pursuant 
to  Act  Cons.  Feb.  8.  1887  (24  Stat  ^)  {  6, 
the  patentee,  if  he  dies  before  final  conveyance 
of  the  land  to  him,  .has  not  the  power  to  de- 
vise tile  land  or  any  interest  therein,  but  it 
coes  to  his  heirs.— United  States  v.  Zane  (Ind. 
T.>  842. 

A  Mississippi  Choctaw  could  not,  prior  to  Act 
Cong.  June  28,  1898,  {  21  (30  Stat.  503),  and 
Act  Cong.  May  31,  1900  (31  Stat.  236),  hold 
lands  in  the  Choctaw  and  Chickasuw  Nation, 
unless  he  had  been  on  the  rolls  of  the  Choctaw 
Nation  as  a  citizen  thereof.— Ilcard  ▼.  Minter 
(Ind.  T.)  852. 

In  a  suit  by  a  citizen  of  an  Indian  tribe  for 
land  in  possession  of  a  noncitizen  under  an  im- 
provement contract  made  before  January  1, 
1898,  together  with  the  rent  for  the  occupancy, 
the  court,  under  Curtis  Act,  S  3  (Ind.  T.  Ann. 
St.  1899,  i  57s),  relating  to  the  defense  in  such 
actions,  properly  entered  a  decree  for  rent  for 
1901,  though  the  suit  was  commenced  before 
that  rent  was  due.- Barton  v.  Hulsey  (Ind.  T.) 
868. 

Since  the  act  of  congress  of  May  27,  1002. , 
the  payment  of  the  tax  on  merchants,  imposed 
by  the   Creeli   Nation,    can    be    enforced   only  | 
through  the  ordinary  channels  of  the  courts. —  i 
Buster  v.  Wright  (Ind.  T.)  882. 

Prior  to  Act  Cong.  May  27,  1902,  the  interior 
department  of  the  United  States  had  power  to  ' 
remove  from  the  Indian  Territory  any  white 
man  doing  business  within  the  Creek  Nation  I 
who  refused  to  pay  the  tax  imposed  by  such  j 
nation  for  the  privilege. — Buster  v.  Wright  (Ind.  i 
T.)  882. 

Choctaw  constitution  held  superseded  by  the , 
Atoka  agreement. — Ansley  v.  Ainsworth  (Ind. 
T.)  884. 

Under  the  act  of  the  Chickasaw  Nation  ap- 
proved October  19,  1876,  relating  to  adminis- 
tration, the  widow  and  children  of  an  intestate 
held  precluded  from  maintaining  an  action  for 
unlawful  detainer  against  the  intestate's  lepsee. 
— Englemnn  v.   Cable  (Ind.  T.)  894. 

Under  Mansf.  Dig.  {§  1,  5,  et  seq.,  2522, 
2545  (Ind.  T.  Ann.  St.  1899,  8  68  et  seq., 
1820,  1843),  relating  to  administration  of  es- 
tates, and  descent  of  real  estate,  the  widow 
and  children  of  an  intestate  held,  in  view  of 
facts,  entitled  to  maintain  in  their  own  names 
an  action  for  unlawful  detainer. — Englcman  v. 
Cable  (Ind.  T.)  8D4 

In  an  action  inTolving  the  right  of  the  widow 
and  children  of  a  deceased  owner  of  land,  ail 
citizens  of  an  Indian  nation,  to  maintain  an 
action  for  unlawful  detainer  against  deceased's  | 
leasee,  when  there  is  no  showing  of  the  law 
of  the  nation  applicable,  the  controversy  will 
be  determined  by  the  law  put  in  force  by  con- 
gress.   Engleman  r.  Cable  (Ind.  T.)  894. 

Wnder  Comp.  Laws  Kan.  1885,  pp.  875-377, 
c.  38,  H  2258,  22.59,  2266,  2267,  which  govern 
the  descent  of  real  property  in  the  Indian  Ter- 
ritory, where  the  owner  of  land  died  intestate 
and  unmarried,  leaving  surviving  her  an  uncle, 
a  half-brother,  and  the  third  wife  of  her  father, 
the  titie  to  the  land  descended  to  the  half- 
brother.— Finley  T.  Abner  (Ind.  T.)  911. 

Under  Act  Cong.  June  28,  1898  (30  Stat. 
493),  held,  that  the  Choctaw  and  Chickasaw 
Nations  may  not  be  made  parties  to  a  pending 
action  of  unlawful  detainer,  under  Ind  T.  Ann. 
St.  i  2282  (ilansf.  Dii?.  {  3348);  their  iiitcr- 
plea  or  answer  not  showing  the  relation  of 
landlord  and  tenant  with  either  party.— Thomp- 
son T.  Morgan  (Ind.  T.)  920. 

Under  Act  Cong.  June  28,  1898,  known  as 
the  "Curtis  Act"  and.  T.  Ann.  St.  1899,  {{ 
57q-57z20),  authorizing  an  Indian  tribe  to  in- 
ntitnte  a  suit  to  recover  possession  of  land,  a 
complaint  by  a  member  of  the  tribe,  not  al- 


leging refusal  or  failure  of  the  chief  or  gov- 
ernor to  institute  the  action,  is  demurrable. — 
Daniels  y.  Miller  (Ind.  T.)  925. 

A  purchaser  of  land  under  the  art  of  the 
Cherokee  Nation  of  September  30,  1895,  amend- 
ed December  21,  1895,  who  resold  without  hav- 
ing been  put  in  possession  and  after  payment 
of  but  one  installment  of  the  purcliase  price, 
conveyed  no  title,  and  his  grantee  could  not 
maintain  ejectment.— Donohoo  v.  Howard  (Ind. 
T.)  927. 

Under  Ind  T.  Ann.  St.  1899,  f  57v,  held, 
that  a  complaint  by  a  meml>er  of  a  tribe  against 
an  intruder  for  land  was  good  against  a  de- 
murrer, where  alleging  the  chief  failed  to  bring 
suit,  though  not  alleging  he  was  requested  to 
sue.— Brought  v.  Cherokee  Nation  (Ind.  T.)937. 

Where  the  complaint  of  an  Indian  states  a 
good  cause  of  action  against  an  intruder  for 
land,  and  on  plaintiff's  motion  the  Indian  na- 
tion is  made  a  plaintiff,  defendant  cannot  com- 
plain because  the  name  of  the  original  plaintiff 
IS  then  stricken  as  plaintiff;  a  judgment  for 
the  nation  being  a  bar  to  any  other  proceed- 
ing.—Brought  V.  Cherokee  Nation  (Ind.  T.)  937. 

Complaint  in  action  by  the  Cherokee  Nation 
under  Ind.  T.  Ann.  St.  1899,  {{  67s,  57t,  57v, 
to  recover  land  of  an  intruder,  need  not  al- 
lege that  the  tender  of  money  for  the  intruder's 
improvements  was  kept  good. — Brought  v.  Cher- 
okee Nation  (Ind.  T.)  937. 

Under  Act  Cong.  May  2,  1890,  S  31,  there 
need,  and  can.  not  be  an  execution  and  re- 
torn  of  nulla  bona  before  a  decree  enforcing 
a  lien  on  improvements  on  Indian  lands  can 
be  executed.  —  Hampton  v.  Mays  (Ind.  T.) 
1115.  J      V  / 

Under  Act  Cong.  May  2,  1890,  S  31.  held, 
that  only  those  improvements  on  Indian  lands 
which  belong  to  IndiaiLs  by  blood  are  exempt 
from  judicial  sale.— Hamptou  v.  Mays  (luil. 
T.)  1115. 

Under  Act  Cong.  May  2,  1890,  {  81,  there 
is  no  need  of  au  independent  suit  in  equity  ti> 
enforce  payment  out  of  improvements  on  In- 
dian lands,  where  the  original  suit  was  iu  eq- 
uity.- Hampton  v.  Mays  (lud.  T.)  1115. 

INDICTMENT  AND  INFORMATION. 

For  parUeular  offenses. 

See  "Bigamy";  "Bribery":  "Burglary,"  J  2; 
"Conspiracy,"  I  1;  "False  Pretenses'';  "For- 
gery"; "Homicide,"  §  5;  "Larceny,"  I  2; 
"Perjury,"  {  2;   "Rape,"  S  1. 

Concealing  death  of  child,  see  "Bastards,"  {  1. 

Driving  oattle  into  prohibited  territory,  see 
"Animals." 

Violation  of  local  option  law,  see  "Intoxicating 
Liquors,"  S  4. 

f  1.     NeoeMliy    of    Indletment    or    pre- 
sentment.. 

Under  Act  Cong.  March  1,  1895,  Const.  Ark. 
S  8,  Mansf.  Dig.  §8  1963,  1964,  Rev.  St.  U.  S. 
8  1022,  and  Mansf.  Dig.  8  2S59,  a  prosecution 
for  larceny  may  not  be  by  information.— Wil- 
liams T.  United  States  (Ind.  T.)  849. 

8  S.    Requisites  and  snfflolenoy  of  aoon« 
satlon. 

Information  for  theft  held  to  sufficiently  lay 
the  Tenue.— Vick  y.  State  <Tex.  Cr.  App.)  156. 

An  indictment  containing  two  averments  of 
perjury  is  not  insnfBcient  in  alleging  that  de- 
fendant knew  said  "statement"  to  be  fal.se 
when  he  made  "it." — Hollins  v.  State  (Tex.  Cr. 
App.)  .594. 

8   3.    Joinder    of    parties,    offenses,    and 
eonnts,  dnpllolty,  and  election. 

Indictment  for  bigamy  held  not  vicious  as 
charging  distinct  offenses. — Kuehu  r.  State 
(Tex.  Cr.  App.)  626.  nn,n,n\p 
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I  4.     Moiloa  to  qiuMh  or   dismiss,   and 
demnirer. 

Certain  evidence  on  motion  to  quash  indict- 
ment on  ground  of  discrimination  against  tlie 
colored  race  held  improperly  exdnded. — Smith 
T.  State  (Tex.  Cr.  App.)  161. 

INDORSEMENT. 

Of  bill  of  exchange   or  promisMry   note^  see 
"Bills  and  Notes"'  H  2,  3. 

INFANTS. 

See  "Guardian  and  Ward." 

Competency  as  witness,  see  "Witnesses,"  J  I. 

I  1.     Property  and  ooBTOyanoos. 

Infant  grantee  in  a  deed,  having  knowledge 
thereof  and  acquiescing  therein  for  three  or 
four  years  after  majority,  hdd  to  have  ac- 
cepted it,  especially  after  the  rights  of  cred- 
itors had  intervened. — Locknane  v.  Hoskins 
(Ky.)  719. 

Under  Shannon's  Code,  c.  3,  art.  7,  a  decree 
ordering  a  sale  of  realty  of  a  trust  estate  held 
proper.— Lenow  ▼.  Arriugtou  (Tenn.)  314. 

A  will  held  not  to  forbid  a  sale  of  property 

devised  in  trust  for  a  minor,  where  for  the  In- 
terest of  his  estates. — Lenow  t.  Arrington 
(Tenn.)  314. 

INFERIOR  COURTS. 

See  "Courts."  <  8. 

INFORMATION. 

Criminal  accusation,   see  "Indictment  and  In- 
formation." 

INHERITANCE. 

See  "Descent  and  Distribution." 

INJUNCTION. 

Appeal  from  interlocutory  order  of  dissolution, 

see  "Appeal  and  Error,"  §  1. 
Power  of  county  court  to  lastie,  see  "Courts," 

i  8. 
Power  of  probate  court  to  issue,  see  "Conrts," 

M. 

JZe«traintn(f  porticulor  acta  or  proceedings. 
See  "Xuisance,"  {  1. 

Enforcement  of  execution  in  other  coart,  see 

"Courts,"  I  7. 
Opening  of  road,  see  "Eminent  Domain,"  §  3. 
Operation  of  ferry,  see  "Ferries,"  §  2. 
Prosecution  of  action  in  another  state  to  evade 

exemption  laws,  see  "Exemptions,"  {  1. 

§   1.    Nature  and  Kroands  fa  general. 

Under  Saiid.  &  H.  Dig.  §  5722,  a  complninant 
in  a  bill  to  enjoin  execution  held  not  entitled 
thereto  for  failure  to  plead  his  defense  in  action 
in  which  execution  issued. — Moore  v.  Mcdoy 
(Ark.)    311. 

An  injunction  to  prevent  the  penitentiary 
commissioners  from  refusing  to  carry  out  a 
valid  contract  for  convict  labor  will  not  be 
denied  on  the  ground  that  injunction  will  not 
issue  to  ronipel  anything  not  admitting  of  per- 
formance.— McConnell  v.  Arkansas  Brick  &,  Mfg. 
Co.  (Ark.)  559. 

An  injunction  held  not  to  lie  to  restrain  erec- 
tion of  bridge  in  a  street;  it  not  appearing 
any  immediate  injury  was  threatened. — Lester 
Real  E^ate  Co,  t.  City  of  St.  Louis  (Mo.  Sup.) 


Where  branch  pilots  sue  to  restrain  one  not 
a  branch  pilot  from  acting  as  sucli,  an  allega- 
tion that  the  defendant  is  insolvent,  so  that 
the  statute  authorizing  a  judgment  against  him 
is  of  no  avail,  shows  plaintUfs  without  adequate 
remedy  at  law.— Petterson  t.  Smith  (Tex.  Civ. 
App.)  642. 

I  S>     Snbjeets  of  protection  and  relief. 

Penitentiary  commissioners  wbo  have  exceed- 
ed their  authority  hy  passing  a  resolution  can- 
celing a  valid  contract  for  convict  labor  may 
be  restrained  from  preventing  its  performance. 
—McConnell  v.  Arkansas  Brick  &  Mfg.  Co. 
(Ark.)  559. 

Injunction  will  lie  under  Const  1874,  art.  2, 
{  13,  to  prevent  a  t>reach  by  the  penitentiary 
commission  of  a  contract  for  convict  labor,  as 
there  is  no  other  remedy. — ^McConnell  v.  Ar- 
kansas Brick  &  Mfg.  Co.  (Ark.)  569. 

A  complaint  in  an  action  to  restrain  defend- 
,  ants  from  interference  with  plaintifTs  business 
j  of  shipping  hay  from  the  Cherokee  Nation  coo- 

sidered,  and  hild  to  state  a  canse  of  action. — 

Kelly  V.  Churchill  (Ind.  T.)  817. 

Threat  of  the  interior  department  and  offi- 
cers of  the  Greek  Nation  to  dose  plaintiCs' 
stores  in  such  nation,  etc.,  if  they  did  not  pay 
a  tax,  held  sufflcient  ground  for  an  injunction. 
—Buster  v.  Wright  (Ind.  T.)  882. 

A  ferry  franchise  will  be  protected  by  an  In- 
junction where  a  direct  pecuniary  loss  ensues  to 
plaintiff  by  the  unauthorised  operation  of  a  rival 
ferry.— Cauble  v.  Craig  (Mo.  App.)  49. 

Equity  will  enjoin  the  cutting  of  timber, 
where  it  constitutes  the  chief  value  of  the 
land  and  plaintiff  is  in  possession. — Powell  v. 
Canaday  (Mo.  App.)  686. 

^  9.    Actions  for  injnnetlons. 

The  state  is  not  a  proper  party  defendant 
in  a  suit  to  enjoin  the  penitentiary  commission- 
ers from  violating  a  valid  contract  for  the  hiring 
oat  of  convict  labor. — McOonnell  v.  Arkansas 
Brick  &  Mfg.  Co.  (Ark.)  659. 

Where  plaintiff's  case  for  injunctive  relief  i» 
based  largely  upon  the  fact  of  defendant's  in- 
solvency, clear  proof  thereof  is  necessary. — 
Powell  V.  Gauaday  (Mo.  App.)  686. 

Where  plaintiff  sues  to  restrain  the  cutting  of 
timber  on  certain  land,  the  burden  of  proof  is  on 
him  to  show  possession. — Powell  v.  Canaday 
(Mo.  App.)  686. 

Where  plaintiff's  title  and  possession  of  land 
is  doubtful,  in  a  bill  to  enjoin  the  cutting  of 
trees  a  demurrer  to  the  evidence  is  properly 
sustained. — Powell  v.  Canaday  <Mo.  App.)  686. 

Where  the  evidence  is  conflicting  as  to  wheth- 
er plaintiff,  seeking  to  restrain  the  cutting  of 
timber,  is  in  possession  of  the  land,  he  wiU  be 
left  to  his  remedy  at  law. — Powell  v.  Canaday 
(Mo.  App.)  686. 

In  an  action  to  enjoin  a  sewerage  company 
from  interference  with  a  private  sewer  in  a 
public  street,  held,  that  plaintiff  made  a  prima 
facie  case  on  showing  that  he  had  acquired 
the  title  of  the  original  owner  of  the  sewer. 
— Oak  Cliff  Sewerage  Co.  v.  Marsalis  (Tex.  Civ. 
App.)  176. 

In  an  action  by  the  owner  of  a  sewer  fat  a 

public  street  to  enjoin  a  sewerage  company 
from  interfering  therewith,  the  right  of  such 
owner  to  operate  the  sewer  held  not  involved. 
—Oak  Cliff  Sewerage  O).  v.  Marsalis  (Tex.  CSv. 
Ann.)  176. 

In  an  action  by  the  owner  of  a  sewer  in  a 
street  conveyed  to  a  railway  company  before 
it  was  dedicated  to  public  use,  to  restrain  a 
sewerage  company  from  interfermce  with  sach 
sewer,  the  question  of  title  between  such  owner 
and  the  railway  company  need  not  be  determia- 
ed.— Oak  Cliff  Sewerage  (3o.  T.  Marsalis  (Tex. 
Civ.  App.)  176. 
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S   4.     Writ,  order   or  deeree,  Mnlao,  amd 
enforoeaient. 

MTbere  a  complaiBt  'by  comuissioned  branch 
pilots  seeks  to  restrain  a  pilot  from  acting  as  a 
branch  {rilot,  the  decrw  cannot  ineiade  parties 
not  defendants.— Petteraon  t.  Smith  (Tex.  Or. 
App.)  542. 

IN  PAIS. 

Eateppel,  lee  "Estoppel,"  i  8. 

INSANE  PERSONS. 

S    1.    Contracts. 

The  contract  of  a  lunatic  being  voidable  only, 
one  of  whom  he  borrows  money  on  his  note 
may  recover  such  portion  thereof  as  he  nsee 
for  necessaries  or  for  the  protection  and  ben- 
efit of  his  estate.— First  Nat  Bank  t.  Me- 
Ginty  Ci-'ez.  Civ.  App.)  4S5. 

INSANITY. 

General  repntation  as  to,  see  "BTidcnce,"  8  8. 
Opinion  evidence  as  to,  see  "Evidence,"  §  11. 
Sufficiency  of  proof  of,  see  "Crimioal  Law,"  {  4. 

INSOLVENCY. 

See  "Bankruptcy." 

Of  fraudulent  Krantor,  see  "Fraadnlent  Con- 
veyances," i  1. 

INSPECTION. 

Under  Code  Tenn.  |g  3388,  3889,  sereral 
warehousemen  have  the  ri^ht  to  appoint  the 
same  deputy.— Bailey  t.  Wood  (Ky.)  IIOS. 

Under  Code  Teun.  |§  3S88.  3388,  making 
warehousemen  inspectors  of  tobacco,  with  au- 
thority to  appoint  deputies,  it  is  not  necessary 
that  the  deputies  should  be  warehousemen.— 
Bailey  t.  Wood  (Ky.)  1103. 

INSTRUCTIONS. 

In  civil  a«tions,  see  "New  Trial,"  |  8;  "Trial," 

18  7-12. 
la  criminal  prosecutions,  see  "Oriminal  Law,"  8 

14;    "Homicide,"  8  7. 

INSURANCE. 

Admiasions  of  adjuster,  see  "Evidence,"  {  6. 

8    1.    Control  aaad  re|;«lation  in  Konaral. 

Allegations  in  a  petition  as  to  a  conspiracy 
in  the  procuring  of  a  fire  insurance  policy  in 
an  unauthorized  insolvent  company  held  to 
state  a  case  for  both  actual  and  exemplary 
damages.— Price  v.  Garvin  (Tex.  Civ.  App.) 
985. 

Certain  acts  done  by  agent  in  the  procuring 
of  a  fire  insurance  policy  hctd  to  render  him 
personally  liable  for  a  loss  occurring  during 
the  life  of  the  policy,  under  Rev.  St.  arts.  3003, 
3095.— Price  v.  Garvin  (Tex.  Civ.  App.)  985. 

8   2.     Tlie  contract  in  generaL 

The  rule  that  all  doubts  as  to  the  meaning 
of  a  policy  must  be  solved  against  the  insurer 
shonid  be  strictly  applied  in  the  ease  of  life 
insurance  after  the  death  of  the  insured. — Mu- 
tnal  Ben.  Life  Ins.  Co.  v.  First  Nat.  Bank 
(Ky.)  1. 

Contracts  of  insurance  are  to  be  construed, 
like  other  contracts,  in  their  ordinary  sen.se. — 
Hoover  v.  Mercantile  Town  Mut.  Ins.  Co.  (Mo. 
App.)  42, 

Where  a  life  policy  referred  to  an  applica- 
tion, and  the  application  warranted  the  state- 
ments contained  in  a  third  document  contain- 


ing declarations  to  the  medical  commissioner, 
a  statement  in  the  last-nained  paper  hel4  a  part 
of  the  policy.— Keller  v.  Home  Life  Ins.  Co. 
(Mo.  App.)  612. 

Where  a  policy  declared  that  it  should  be 
construed  according  to  the  laws  of  New  York, 
but  it  was  delivered  in  Missouri,  where  the 
insured  resided,  its  laws  wv>em  in  the  con- 
struction of  the  policy. — Pietri  v.  Segnenot 
(Mo.  App.)  1055. 

In  ascertaining  the  intent  of  the  parties  to 
an  insurance  policy,  the  circumstances  con- 
cerning its  execution  shonid  be  considered. — 
Pletri  V.  Segneuot  (Mo.  App.)  1066. 

That  goods  owned  by  a  single  individual  are 
insured  in  a  firm  name  does  not  avoid  the 
policy.— American  Cent.  Ins.  Co.  v.  Heath  (Tex. 
Civ.  App.)  235. 

8  3.  Ganeellatlen,  sorrender,  altandoA.^ 
ment,  or  rescission  of  policy. 

Under  a  life  policy  payable  to  the  wife  of 
the  insured,  if  living,  otherwise  to  their  chil- 
dren, held,  that  the  insured  had  no  right  to 
collect  the  ea.sh  surrender  value. — D'Arcy  v. 
Connecticut  Mut.  Life  Ins.  (>>.  (Tenn.)  768. 

8  4.  Forfeitnre  of  poller  'or  breaob  of 
promissory  warranty,  eoYeoant, 
or  condition  subsequent. 

It  being  doubtful  whether  figures  in  a  table 
in  a  policy  represented  the  cash  surrender  value 
or  merely  the  loan  value  at  the  expiration  of 
certain  periods,  they  must  be  regarded  as  rep- 
resenting the  loan  value,  or  the  amount  the  com- 
pany agrees  to  lend  on  the  policy. — ^Mutual  Ben. 
Life  Ins.  Co.  v.  First  Nat.  Bank  (Ky.)  1. 

A  construction  which  makes  the  cash  sur- 
render value  much  less  where  the  insured  ob- 
tains a  loan  and  makes  default  in  payment  than 
it  is  where  there  is  no  loan  is  to  be  avoided, 
as  a  forfeiture  for  the  failure  to  pay  makes  it 
usurious.— Mutual  Ben.  Life  Ins.  Co.  v.  First 
Nat.  Bank  (Ky.)  1. 

Though  the  amount  of  the  loan  is  to 'be  de- 
ducted from  the  net  reserve  in  determining  the 
amount  to  be  applied  to  the  exteuEHon  of  the 
insurance,  yet  upon  the  death  of  insured  during 
the  term  of  extended  insurance  the  unpaid 
amount  of  the  loan  is  also  to  be  deducted  from 
the  amount  due  on  the  policy. — Mntnal  Ben. 
Life  Ins.  Co.  v.  First  Nat.  Bank  (Ky.)  1. 

The  words  of  a  policy  providing  that  insured 
shall  be  entitled  to  the  net  reserve  as  a  cash 
surrender  value  must  control  the  figures  in  an- 
other part  of  the  policy. — Mutual  Ben.  Life  Ins. 
Co.  V.  First  Nat.  Bank  (Ky.)  1. 

Rev.  St  1899,  §8  7973,  7974,  construing  war' 
ranties  in  insurance  policies,  do  not  alter  a 
stipulation  in  a  town  mutual  fire  policy  by  which 
it  became  void  if  the  building  was  allowed  to  be 
vacant  for  n  specified  time. — ^Hoover  v.  Mercan- 
tile Town  Mut.  Ins.  Co.  (Mo.  App.)  42. 

Under  a  policy  of  insurance  providing  that  it 
should  be  void  if  the  buildinj;  should  be  vacant 
for  10  days,  where  a  buildmg  became  vacant 
for  a  longer  period,  after  which  it  was  occupied 
until  the  fire,  the  policy  had  been  avoided. — 
Hoover  v.  Mercantile  Town  Mut  Ins.  Co.  (Mo. 
App.)  42. 

Where  insurance  policy  provides  tliat  It  shall 
be  forfeited  if  the  insured  building  is  unoccupied, 
the  burden  is  on  the  insurance  company  to  show 
such  unoccupied  condition. — Hoover  v.  Mercan- 
tUe  Town  Mut  Ins.  Co.  (Mo.  App.)  42. 

Occupation  of  a  dwelling  house  within  the 
meaning  of  an  insurance  poli^  means  the  living 
in  it. — Hoover  v.  Mercantile  Town  Mut.  Ins.  Co. 
(Mo.  App.)  42. 

Slight  circnmstances  are  sufficient  to  show  an 
intent  to  waive  forfeitnre  in  an  insurance  pol- 
icy after  knowledge  thereof.— Hoover  v.  Mer 
cantilc  Town  5lut.  Ins.  Co.  (Mo.  App.)  42. 
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The  beneficiary  of  a  policy  Is  subject  to  be 
defeated  by  fraud  on  the  part  of  the  Insured, 
though  he  may  not  have  participated  therein. 
—Keller  t.  Home  Life  Ins.  Co.  (Mo.  App.)  612. 

{  6.  Estoppel,  waiTer,  or  agreements 
aSectioE  right  to  aToid  or  for- 
feit polioy. 

Absolute  denial  of  liability  under  a  policy  of 
life  insurance  amounts  to  a  waiver  of  proofs  of 
loss.— Keller  v.  Home  Life  Ins.  Co.  (Mo.  App.) 
612. 

A  refusal  to  furnish  blanks  on  which  to  make 
proofs  of  death  is  a  waiver  thereof. — Winter 
V.  Supreme  Lodge  K.  P.  (Mo.  App.)  662. 

i  6.  Extent  of  lou  and  liability  of  in- 
surer. 

Where  a  fire  policy  permits  concurrent  insur- 
ance, additional  insurance  on  a  _part  only  is 
within  the  provision,  and  in  prorating  such  con- 
current insurance  should  not  be  treated  as  on 
the  whole  property.— American  Cent.  Ins.  (3o. 
V.  Heath  (Tex.  Civ.  App.)  235. 

Where  a  loss  so  far  exceeds  the  whole  in- 
surnnce  that  each  insurer  will  be  liable  to  its 
full  amount,  an  insurer  cannot  complain  of 
the  method  of  computation  adopted. — American 
Cent.  Ins.  Co.  ▼.  Heath  (Tex.  CSt.  App.)  236. 

f  7.     Notice  and  proof  of  lost. 

Insurer  held  to  hare  waived  objection  to 
proofs  of  loss. — Sisk  v.  American  Cent  Fire 
Ins.  Co.  (Mo.  App.)  687. 

t  8.     Adjustment  of  loss. 

Where  an  insurer  fails  to  demand  an  ap- 
praisal within  the  time  prescribed  by  the  poli- 
cy, it  waives  its  right  thereto. — ^American  Cent. 
Ins.  Co.  T.  Heath  (Tex.  Civ.  App.)  235. 

Demand  for  appraisal  of  loss  held  too  late, 
under  terms  of  policy. — American  Cent.  Ins. 
Co.   V.   Heath   (Tex.   Civ.  App.)  235. 

§  9.     Bight  to  proceeds. 

The*  rule  that,  where  two  persons  entitled 
to  the  same  property  in  the  alternative  perish 
in  a  common  disaster,  the  property  sh,ould  be 
distributed  according  to  the  statutes  of  de- 
scents, does  not  apply  to  alternative  beneficiar- 
ies under  a  policy  of  insurance. — Uuited  States 
Casualty  Co.  v.  Kacer  (Mo.  Sup.)  370. 

Beneficiary  of  an  ordinary  life  policy  of  insur- 
ance held  to  have  a  vested  interest  in  the  pol- 
icy.—United  States  Casualty  Co.  v.  Kacer  (Mo. 
Sup.)  370. 

Where  a  life  insurance  policy  was  payable  to 
the  daughter  of  the  insured,  if  surviving,  and, 
if  not,  to  his  legal  representatives,  held,  that 
the  daughter  has  a  vested  iuterest  and  the  legal 
representatives  a  contingent  interest.— United 
States  Casualty  Co.  v.  Kacer  (Mo.  Sup.)  370. 

Rev.  St.  1899,  f  7908,  does  not  prevent  the 
insured  from  making  a  life  policy  payable  first 
to  his  creditors  and  the  balance  to  his  next 
of  kin.— Pietrl  v.  Seguenot  (Mo.  App.)  1056. 

Where  an  assessment  insurance  company  is- 
sued a  policy  payable  to  the  executors  or  ad- 
ministrators of  the  insured,  held,  that  the  next 
of  kin  of  the  insured  were  not  entitled  to  its 
proceeds  discharged  of  the  debts  of  the  de- 
ceased, under  Rev.  St.  1899,  §  7908.— Pietri  v. 
Seguenot  (Mo.  App.)  1055. 

The  son  of  the  sole  beneficiary  under  a  life 
policy  held  to  take  no  interest  therein. — D'Arcy 
V.  Connecticut  Mut.  Life  Ins.  Co.  (Tenn.)  768. 

{10.   Actions  on  policies. 

Instructions  in  an  action  on  an  accident  in- 
surance policy  lu'ld  to  fairly  present  the  issue 
of  death  solely  from  the  accident  alleged.— Fi- 
delity &  Casualty  Co.  v.  Brown  (Ind.  T.)  915. 

In  an  action  on  an  accident  insurance  policy, 
objection  that  no  notice  of  the  accident  was 
given  until  after  death  of  the  insured,   made 


after  acting  on  knowledge  of  the  accident  and 
after  pleadings  were  filed,  held  too  late. — Fi- 
delity &  Casualty  Co.  t.  Brown  (Ind.  T.)  910. 

Complaint  in  an  action  on  an  accident  insur- 
ance policy,  alleging  no  notice  of  the  accident 
until  immediately  after  the  death  of  the  in- 
sured, held  sufficient— Fidelity  &  Casualty  Co. 
T.  Brown  (Ind.  T.)  916. 

The  cause  of  death  in  action  on  accident 
policy  may  be  found  from  facts  and  circumstan- 
ces, without  any  direct  proof. — Laessig  v.  Trav- 
ellers' Protective  Ass'n  (Mo.  Sup.)  469. 

Plaintiff  in  action  on  an  accident  policy  has 
the  burden  of  showing  the  death  was  due  to 
accident  —  Laessig  v.  Travellers'  Protective 
Ass'n  (Mo.  Sup.)  469. 

Where  an  insured  waived  the  provision  for- 
bidding a  physician  from  disclosing  informa- 
tion acquired  in  a  professional  capacity,  suck 
waiver  held  binding  on  the  beneficliBxy. — Keller 
V.  Home  Life  Ins.  Co.  (Mo.  App.)  612. 

A  person  held  to  have  been  shown  an  ad- 
juster of  defendant  insurance  company  by  its 
own  evidence.— Sisk  r.  American  Cent.  Fire 
Ins.  Co.  (Mo.  App.)  687. 

Evidence  held  sufficient  to  show  cash  valne 
of  insured  property  burned. — Sisk  v.  American 
Cent  Fire  Ins.  Co.  (Mo.  A'pp.)  687. 

Petition  on  fire  policy  held  defective  merely, 
so  that  objections  were  waived  by  answer  on 
merits.— Sisk  v.  American  Cent.  Fire  Ins.  Co. 
(Mo.  App.)  687. 

Where  the  beneficiary  under  a  life  policy  died 
before  the  insured,  held,  that  the  beneficiary's 
husband  could  sue  on  the  policy  in  bis  own 
name.— D'Arcy  v.  Connecticut  Mut  Life  Ins. 
Co.  (Tenn.)  768. 

Policy^  holders  of  foreign  insurance  company 
held  entitled  to  serve  process  on  secretary  of 
state,  authorized  to  accept  same,  as  required  by 
Acts  1875,  c.  66,  where  company  had  with- 
drawn from  state  before  Acts  1895,  c.  160, 
repealing  such  statute.— D'Arcy  v.  Connecticut 
Mut.  Life  Ins.  Co.  (Tenn.)  768. 

In  an  action  on  a  fire  policy,  plaintiff  must 
allege  that  he  was  the  owner  of  the  property 
at  the  time  of  the  contract  of  insurance. — Con- 
tinental Fire  Ass'n  of  Ft.  Worth  v.  Bearden 
(Tex.  Civ.  App.)  982. 

{11.   Mntnal  benefit  insnrance. 

Meaning  of  the  word  "immediately,"  in  ref- 
erence to  disability  from  accident  in  constitn- 
tion  and  laws  of  an  order,  held  to  refer  to 
time,  not  cause.— Pepper  t.  Order  of  United 
Commercial  Travelers  of  America  (Ky.)  956. 

A  beneficiary  in  an  insurance  certificate  has 
the  burden  of  proof  to  establish  the  fact  of 
death  by  a  preponderance  of  the  evidence.— 
Winter  t.  Supreme  Lodge  K.  P.  (Mo.  App.) 
(-.62. 

Where  the  secretary  of  a  section  in  the 
Knights  of  Pythias  is  the  representative  of  the 
society,  a  waiver  by  him  of  proofs  of  death  is 
valid. — Winter  v.  Supreme  Lodge  K.  P.  (Mo. 
App.)  662. 

The  named  beneficiary  in  a  benefit  certificate, 
allowing  substitution  of  beneficiaries,  has  no 
vested  interest  therein. — Supreme  Council  of 
Royal  Arcanum  v.  Kacer  (Mo.  App.)  671. 

Under  by-laws  of  a  beneficial  association, 
held,  that  relatives  took  the  benefit  in  ab- 
sence of  proof  that  the  named  beneficiary  sar- 
vived  insured.— Supreme  Council  of  Royal  Ar- 
canum v.  Kacer  (Mo.  App.)  671. 

By-law  of  beneficial  association  held  only  to 
prevent  a  foreifni  resident  being  designated  aa 
beneficiary,  and  not  to  prevent  a  foreign  rela- 
tive taking;  the  beneficiary  nrt  surviving  in- 
sured.—Supreme  Council  of  Royal  Aicannm  v. 
Kacer  (Mo.  App.)  671. 

Digitized  by  VjOOQIC 


INDEX 


1169 


Wbere  a  member  of  a  beneficial  association  is 
■wrongfully  expelled,  limitations  begin  to  run 
against  his  action  to  recover  premiums  paid 
by  him  at  the  time  of  expulsion. — Supreme 
Council  Catholic  Knights  of  America  t.  Gam- 
hati  (Tex.  Civ.  App.)  114. 

When  a  beneficial  association  wrongfully  ex- 
pels a  member,  and  is  sued  by  him  for  the 
recovery  of  premiums  paid,  the  association  is  not 
entitled  to  a  credit  for  the  value  of  the  insur- 
ance during  the  time  it  was  in  force. — Supreme 
Council  Catholic  Knights  of  America  v.  Uam- 
toati  (Tex.  Civ.  App.)  114. 

The  mere  fact  that  the  expulsion  of  a  mem- 
ber of  a  beneficial  association  was  void  for  want 
of  notice  and  trial  as  provided  by  the  associa- 
tion's laws  held  no  defense  to  an  action  by  him 
to  recover  premiums  paid. — Supreme  Council 
Catholic  Knights  of  America  v.  Gambati  (Tex. 
Civ.  App.)  114. 

Member  of  beneficial  association  held  not  en- 
titled to  recover  premiums  on  ground  of  wrong- 
ful expulsion,  he  not  having  pursued  his  reme- 
dies within  the  order. — Supreme  Council  Cath- 
olic Knights  of  America  v.  Gambati  (Tex.  Civ. 
App.)  114. 

Member  of  beneficial  association  held  not  to 
have  been  expelled,  and  hence  not  entitled  to 
sne  for  preminms  paid. — Supreme  Council  Cath- 
olic Knights  of  America  t.  Gambati  (Tex.  Cir. 
App.)  114. 

INTENT. 

Criminal,  see  "Forgery." 

Fraudulent,  see  "Fraudnlent  Conveyancea,"  $  1. 

INTEREST. 

See  "Usury." 

Allowance   to   executor  for   interest   paid,    see 

"Kxecntors  and  Administrators,"   §   7. 
As  damages  for   conversion,   see   "Trover   and 

Conversion."  $  1. 
Liability    of   accommodation   indorser   for,    see 

"Bills  and  Notes,"  {  1. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  1. 

INTERPLEADER. 

I    1.    Bifcht  to  interpleader. 

Cross  bill  denying  defendant's  liabilite  in 
part  held  not  a  bill  of  interpleader.— Hely  v. 
Lee  (Tenn.)  273. 


INTERROGATORIES. 

To  jury,   see   "Trial,"    {   14. 

INTERSTATE  EXTRADITION. 

See  "Extradition,"  {  1. 

INTERVENTION. 

In  actions  in  gmeral,  see  "Parties."  {  2. 

In  attachment  proceedings,  see  "Attachment," 

i  1. 

In  ejectment,  see  "Ejectment,"  {  2. 

INTESTACY. 

See  "Descent  and  Distribution." 

INTOXICATING  LIQUORS. 

I  1.     Itocal  option. 

A  person  having  a  fixed  place  of  abode  with- 
in a  district  for  a  definite  time  only  is  not  an 
66  8.W.-74 


"inhabitant,"  within  Sand.  &  H.  Dig.  {  4877, 
providing  for  prohibition  of  sale  of  intoxicating 
liquors  on  petition  of  a  majority  of  the  adult 
inhabitants. — Wilson  v.  Lawrence  (Ark.J  570. 

Where  an  order  for  a  local  option  election  was 
duly  passed,  and  the  pencil  draft  was  signed 

by  the  county  judge  and  duly  entered,  that  the 
minutes  were  not  signed  until  after  the  elec- 
tion did  not  invalidate  it.— Koper  v.  Scurlock 
(Tex.   Cir.   App.)  46«. 

The  notice  required  for  a  local  option  elec- 
tion is  by  posting  five  copies  of  the  order  of  the 
commissioners'  court  for  the  election  for  15 
days,  as  specified  in  Sayles'  Ann.  Civ.  St.  MSUl, 
art.  3387.— Roper  v.  Scurlock  (Tex.  Civ.  App.) 
456. 

Where  the  copies  of  the  order  for  a  local  op- 
tion election  were  certified  to  and  signed  by  the 
clerk  otHcially,  that  he  did  not  attach  the  seal 
of  the  commissioners'  cotirt  to  the  copies  and 
that  they  contained  trivial  errors  heUt  not  to  in- 
validnte  the  election. — Koper  v.  Scurlock  (Tex. 
Civ.  App.)  45tl. 

Un  a  petition  for  a  local  option  election  in 
I  the  county  the  number  of  signers  specified  in 
I  Sayles'  Ann.  Civ.  St.  1897.  art.  3384,  is  not  re- 
I  quired. — Koper  v.  Scurlock  (Tex.  Civ.  App.) 
I  456. 

Where  local  option  prohibiting  the  sale  of 
intoxicating  liquors  throughout  a  county  has 
been  adopted,  the  commissioners'  court  may 
refuse  a  petition  for  a  local  option  election  in 
a  single  district  In  such  county. — Koper  v.  Mc- 
lioy   (Tex.   Hv.   App.)  45». 

I  2.     Uoensaa  and  tazaa. 

Signatures  to  a  petition  relating  to  sale  of 
liquors,  made  by  mark  and  not  attested,  are 
not  evidence  of  a  signing  of  the  names  of  the 
persons  represented  by  them. — Fakes  v.  Wilder 
(Ark.)  260. 

i   3.     OSenaes. 

Under  Ky.  St.  ii  2570.  2571.  held  proper  to 
instruct  that,  if  the  sale  violating  the  local  op- 
tion law  was  made  by  an  authorized  agent  or 
clerk  in  the  regular  course  of  business,  the  de- 
fendant was  guilty. — Locke  v.  Commonwealth 
(Ky.)  763. 

In  a  prosecution  against  two  for  a  violation 
of  the  local  option  law,  an  instruction  that  if 
the  defendants  were  partners  in  the  drug  busi- 
ness, and  they  in  person  or  by  their  authorized 
agent  sold  the  whisky,  they  should  find  them 
guilty,  held  proper. — Ellison  v.  Commonwealth 
(Ky.)  765. 

Evidence  held  to  sustain  a  conviction  for  sell- 
ing intoxicating  liquor  without  a  license.  — 
Swift  v.  State  rPenn.)  320. 

{   4.    Criminal  proaeonttona. 

An  indictment  for  a  violation  of  the  local 
option  law  need  not  show  that  the  petition  un- 
der which  the  vote  was  taken  was  filed  in  the 
county  court  at  the  term  preceding  that  at 
which  the  election  was  ordered. — Locke  v.  Com- 
monwealth (Ky.)  763. 

In  a  prosecution  for  violating  the  local  option 
law,  evidence  held  sufilcient  to  warrant  the 
submission  of  the  case  to  the  jury,  though  de- 
fendant himself  was  not  present  at  the  sale. 
—Locke  V.  Commonwealth  (Ky.)  763. 

An  information  for  keeping  open  a  saloon  on 
an  election  day  held  not  defective. — ^Miller  v. 
State  (Tex.  Cr.  App.)  622. 


ISSUES. 

Presented   for  review   on  appeal,  see   "Appeal 

and  Error,"   {  4. 
Trial  by  jury  of  issues  in  equity,  see  "Equity," 
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JOINDER. 

Of  causes  of  action,  see  "Action,"  {  2. 

Of  offenses  in  indictment,  see  "Indictment  and 

Information,"  $  3. 
Of  parties  in  civil  actions,  Bee  "Parties,"  {  1. 

JUDGES. 

See  "Courts";  "Justices  of  the  Peace." 
Remarks  at  trial,  see  "Trial,"  {  3. 

i   1.    mchts,  powers,  duties,  and  Ilsbll> 
ities. 

Under  Ky.  St.  §§  2017,  2018,  a  judge  who 
accepts  a  guardian's  bond  to  which  the  signa- 
ture of  the  surety  has  been  affixed  uuder  a 
defective  power  of  attorney  is  liable  to  the 
ward  for  resulting  damages.— Best  v.  Robinson 
(Ky.)   1087. 

I  2.    DlsqnsUfloatlon  to  act. 

A  county  judge  held  disqualified  from  presid- 
ing at  a  certain  trial.— Woody  t.  State  (Tex. 
Cr.  Ann.)  loo. 

A  judgment  of  conviction  in  a  criminal  case 
before  a  disoualified  judge  is  void.— Woody  t. 
State  (Tex.  O.  App.)  155. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  "Courts," 
§  2. 

Effect  OS  curing  defects  in  pleadings,  see  "Plead- 
ing,"  §  9. 

Effect  of  discharge  in  bankruptcy,  see  "Bank- 
ruptcy," f  2. 

Review,  gee  "Appeal  and  Error." 

Sales  under  judgment,  see  "Judicial  Sales." 

M  actions  by  or  against  particular  classes  of 

parties. 
See  "Carriers."  t  2;    "Executors  and  Adminis- 
trators," {  C. 

In  particular  dvU  actions  or  proceedings. 

See  "Divorce,"  t  2;  "Injunction,"  {  4;  "Par- 
tition," i  2. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"   {  24. 

{   1.    On  trial  oC  issues. 

A  judgment  in  an  action  predicated  on  a  cer- 
tain contract  cannot  be  sustained  on  the  theory 
that  the  judgment  is  authorized  by  other  eq- 
uities between  the  parties.— Stitt  v.  Rector 
(Ark.)  552. 

Where,  in  an  action  for  divorce  by  a  wife, 
there  is  no  allegation  of  indebtedness  by  defend- 
nnt  to  plaintiff  for  monpy  loaned,  a  judgment 
including  sums  found  to  have  been  loaned  to 
him  held  erroneous. —Long  v.  Long  (Tex.  Civ. 
App.)  428. 


i  2. 


and    re-  I 


AmeadiDent,    eorreetloii, 
▼lew  In  eame  eonrt. 

It  was  error  to  correct  a  judgment,  so  far  as 
it  contained  usury,  upon  the  ground  that  it  was 
a  plericnl  misprision,  where  the  usury  appeared 
only  from  extraneous  facts. — Crenshaw  t. 
Crenshaw  (Ky.)  711. 

Where  a  record  or  paper  in  an  action  is  lost, 
its  contents  cannot  be  shown  by  parol;  but  it 
must  first  be  established  and  sapplied  in  the 
manner  prescribed  by  Kev.  St.  ISW,  |  45tS0  et 
seq. — Becher  v.  Denser  yio.  Sup.)  363. 

A  memorandum  for  a  judgment,  drawn  by 
an  uttorney  to  be  copied  by  the  clerk,  does  not 
constitute  a  record,  paper,  or  file  In  the  action 
which  can  be  made  the  basis  of  an  amendment 
of  judgment  nunc  pro  tunc— Becher  v.  Denser 
(Mo.  Sup.)  303. 

The  stenographer's  notes  of  proceedings  in  an 
action  do  not  constitute  a  paper  or  file  in  the 
cause  or  record  therein  which  can  be  made  the 


basis  of  an  amendment  of  a  Judgment  nose  pro 
tunc- Becher  v.  Denser  (Mo.  Sup.)  363. 

A  judgment  cannot  be  amended  nunc  pro 
tunc  on  oral  testimony,  but  only  on  evidence 
furnished  by  the  papers,  files,  or  records  in  the 
cause.- Becher  v.  Deuser  (Mo.  Sup.)  363. 

{  3.     Mercer  and  bar  of  eanaea  of  aetioa 
and   defense*. 

Where  plaintiff  has  no  knowledge  of  facts 
which  make  a  suit  brought  by  him  a  splitting 
of  his  demand  or  cause  of  action,  the  judgment 
obtained  by  him  is  not  res  judicata  of  that 
portion  of  his  claim  not  included  therein. — £!d- 
mou&ton  V.  Jones  (Mo.  App.)  741. 

Where  plaintiff  splits  his  cause  of  action,  he 
thereby  ordinarily  precludes  his  bringiDg  anoth- 
er suit  for  items  omitted,  but  which  properly 
formed  a  part  of  his  demand. — Edmonston  v. 
Jones  (Mo.  App.)  741. 

Where  a  splitting  of  the  cause  of  action  is 
had  with  the  consent  of  the  adverse  party,  it  is 
immaterial  in  a  subsequent  suit. — Edmonston 
T.  Jones  (Mo.  App.)  741. 

Exi'lnsiou  of  the  record  of  a  prior  suit  by  de- 
fendant against  plaintiff  on  a  chattel  mortgage 
held  propel-;  the  record  not  showing  any  split- 
ting of  defendant's  claim. — Edmonston  v.  Jones 
(Mo.  App.)  741. 

A  decision  on  appeal,  reversing  a  judgment 
for  plaintiff  and  remanding  the  case,  heM  not  a 
bar  to  another  action  for  the  same  cause,  where 
plaintiff  took  a  nonsuit  on  the  second  trial  of 
the  first  action.— Illinois  Cent.  R.  Uo.  t.  BenU 
(Tenn.)  817. 

The  dismissal  of  a  bill  to  set  aside  the  sale 
of  real  estate  under  a  decree,  on  the  ground 
that  it  constituted  a  collateral  attack  on  the  de- 
cree, held  not  to  justifv  a  plea  of  res  judicata 
to  a  subsequent  original  bill,  in  the  nature  of  a 
bill  of  review,  seeking  to  impeach  the  decree 
and  set  aside  the  sale  of  real  estate  thoeonder. 
—Donaldson  v.  Nealis  (Tenn.)  732. 

I  4.    OonolnslTeness  of  adLJndleation. 

An  heir  of  a  mortgagor  cannot,  as  against  • 
purchaser  at  the  mortgage  sale,  set  up  adverse 
possession  prior  to  the  foreclosure  decree.— 
Reagan  v.  Hodges  (Ark.)  581. 

In  ejectment  by  a  purchaser  at  a  mortgage 
sale  against  an  heir  of  the  mortgagor,  it  is 
prejudicial  error  to  admit  evidence  of  adverse 
possession  prior  to  the  foreclosure  decree.— 
Reagan  v.  Hodges  (Ark.)  581. 

The  vendors  of  plaintiff  having  litigtited  with 
defendants  the  validity  of  a  judgment  enforcing 
a  lien  on  the  property  in  controversy,  plaintiff 
is  bound  by  that  decision. — Day  &  Congleton 
Lumber  Co.  t.  Mack  (Ky.)  712. 

A  judgment  against  the  contestants  in  a  pro- 
ceeding for  the  contest  of  a  local  option  law 
election  is  conclusive  upon  every  person  in  the 
territory  affected,  and  the  question  of  the  va- 
lidity of  the  election  cannot  be  litigated  in  a 
prosecution  for  a  violation  of  the  law. — Locke 
V.  Commonwealth  (Ky.)  763. 

Where,  on  appeal  in  a  suit  on  vendor's  lien 
notes  given  by  a  deoedent,  his  heir  at  law  was 
not  a  party  to  the  appeal,  she  was  not  bound 
by  the  judgment— Dodd  v.  Hewitt  (Ky.)  955. 

A  judgment  cannot  be  res  adjudicate  where 
the  parties  defendant  in  the  later  action  were 
not  parties  nor  privies  to  the  former.— Over- 
shiner  V.  Britton  (Mo.  Snp.)  17. 

.  A  decree  of  an  Ohio  court  determining  the 
statutory  liability  of  a  Missouri  stockholder  of 
an  Ohio  corporation  held  not  conclusive  of  such 
liability  in  an  action  for  the  enforcement  there- 
of in  Missouri.- Pfaff  v.  Omen  (Mo.  App.)  406. 

Only  parties  defendant  and  those  in  privity 
with  them  are  bound  by  the  judament  in  a 
mechanic's  lien  suit.— Holland  ▼.  Onnlilf  ^o. 
App.)  787.  . 
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The  judgment  of  a  Justice  of  the  peace  tor 
posseBsion  of  chattels  is  a  conclusive  adjudi- 
cation of  the  right  to  poaseaaion  as  found  by 
the  judgment.— Edmonston  v.  Jones  (Mo.  App.) 
741. 

The  holder  of  a  mechanic's  lien  for  Improve- 
ments on  a  building  was  not  bound  by  a  judg- 
ment in  a  suit  brought  to  foreclose  a  prior  mort- 
gage, to  which  he  was  not  a  party. — Citi2sens' 
Nat.  Bank  t.  Strauss  (Tex.  Civ.  App.)  86. 

In  trespass  to  try  title,  prior  judgment  for 
defendant  against  outside  parties  held  not  suffi- 
cient to  show  title  in  him  paramount  to  com- 
mon source.— Gordon  v.  Hall  (Tex.  Ciy.  App.) 
219. 

A  buyer's  cause  of  action  for  breach  of  war- 
ranty held  not  adjudicated  in  an  action  for  the 
purchase  price,  in  which  no  claim  of  set-oft 
was  made  for  such  breach.— Dilley  t.  RatcUS 
(Tei.  Ciy.  App.)  237. 

In  a  boundary  suit,  where  there  are  sereral 
plaintiffs,  a  judgment  by  the  defendant  in  a 
former  action  against  one  of  such  plaintiffs 
held  conclusive  as  to  such  plaintiff.— King  T. 
Henderson   (Tex.  Civ.  App.)  487. 

^  5.    Xilen. 

Under  Rey.  St  1899,  (I  3714,  3750,  held,  the 
lien  of  a  judgment  rendered  when  property 
was  a  homestead  attaches  on  its  ceasing  to  be 
a  homestead.— Smith  v.  Thompson  (Mo.  Sup.) 
1040. 

A  judgment  Hen  expires  at  the  end  of  three 
years  from  the  rendition  of  the  judgment, 
though  an  appeal  with  supersedeas  may  stay 
execution  during  the  entire  period. — Sublette  ▼. 
St.  Louis,  I.  M.  &  S.  By.  do.  (Mo.  App.)  745. 

f   6.    Aaslgiuneiit. 

A  positive  assertion  of  ownership  of  a  judg- 
ment in  open  court  four  months  after  the  pur- 
chase thereof  htld  an  election,  and  a  waiver  of 
the  right  to  rescind. — Hume  v.  John  B.  Hood 
Camp  Confederate  Veterans  (Tex.  Civ.  App.) 
<>43. 

In  an  action  to  rescind  the  purchase  of  a 
judgment,  a  proposition  which  contained  no 
specific  offer  to  rescind  A«W  properly  excluded. 
— Hume  V.  John  B.  Hood  Camp  Confederate 
Veterans  (Tex.  Civ.  App.)  643. 

t  T.     Bnapenaloa,   eaforeeaaent)   and   re- 
Tlval. 

Under  Shannon's  Code,  Sf  6190,  6193,  a  judi- 
cial sale  of  realty  for  taxes  held  not  void  be- 
cause the  owner  died  intestate  and  there  was 
no  revivor  at»inst  the  heirs. — Dunham  v.  Har- 
vey (Tenn.)  772. 

t  8.     Fayment,  aatiaf aetloa,  merger,  and 
diaeharge. 

Under  Kev.  St.  1899,  g§  3722,  4297,  the  time 
covered  by  the  pendency  of  a  suit  by  judgment 
creditors  to  set  aside  a  fraudulent  conveyance 
by  their  debtor  is  not  to  be  taken  into  consid- 
eration, to  create  a  bar  by  limitations  or  to 
raise  a  presumption  that  their  judgments  are 
paid.— St.  Francis  Mill  Co.  v.  Sugg  (Mo.  Sup.) 
359. 

Under  Rev.  St.  1899,  g  4297,  a  judgment  is 
presumed  to  be  satisfied  after  the  lapse  of  10 
years  from  its  date;  but  that  statute  is  not 
applicable  to  a  judgment  obtained  before  it 
took  effect,  as  to  which  the  presumption  of 
payment  does  not  exist  until  after  the .  lapse 
of  20  years.— Wencker  v.  Thompson's  Adm'r 
(Mo.  App.)  743. 

JUDICIAL  NOTICE. 

In  civil  actions,   see  "Evidence."    §  1. 

JUDICIAL  POWER. 

See  "Constitutional  Law."  S  1. 


JUDICIAL  SALES. 

Of  Indian  lands,   see  "Indians." 

Of  property  of  decedent,   see  "Executors  and 

Administrators,"    {    5. 
On  execution,  see  "Execution,"  i  3. 

Order  directing  resale  of  property  sold  to 
satisfy  lien  htld  proper.  —  B'Uymer  v.  Lund 
(Ky.)  1079. 

JURISDICTION. 

Amoont  in  controversy,  see  "Courts,"  S  5. 
Effect  of  appearance,  see  "Appearance." 

JuritdictUm  ctfparticular  acUoni  or  proceedingr. 
Action  to  enforce  liability  of  stockholders,  see 

"Corporations,"  ^  2. 
Establishment    of   highway,    see    "Highways,"' 

i  !• 

Special  iurtedlcttona; 

Conflict  of  decisions  as  ground  for,  see  "Appeal 

and  Error,"  g  1. 
Justices'  courts  in  civil  cases,  see  "Justices  e( 

the  Peace,"  i  1. 
Particular  courts,  see  "Courts." 
Of  United   States  commissioners,   see   "United 

States  Commissioners." 
On   appeal  from   approval  of  guardian's  bondi 

by  probate  court,  see  "Guardian  and  Ward," 

i  2. 

JURY. 

See  "Grand  Jury." 

Affidavits  of  jurors  on  application  for  new  trial',, 
see  "(Criminal  Law,"  §  15. 

AfBdavits  to  impeach  verdict,  see  "Trial,"  |  M. 

Class  legislation  relative  to  juries,  see  "Consti- 
tutional Law,"  i  3. 

Custody  and  conduct,  see  "Trial,"  i  13. 

Instructions  in  civil  actions,  see  "Trial,"  {§  7— 
12. 

Instructions  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  14. 

Questions  for  jury  in  civil  actions,  see  "Trial,"' 
§  6. 

Questions  for  jury  in  criminal  prosecutions, 
see  "Criminal  Law,"  g   14. 

Taking  case  or  question  from  jury  at  triaL  see- 
"Trial,"  g  6. 

Trial  by  jury  of  issues  in  equity,  see  "EJquity,."' 
I  2. 

Verdict  in  civil  actions,  see  "Trial,"  S  14. 

g   1.    Right  to  trial  by  Jury. 

Act  Cong.  March  1,  1895,  relative  to  appeal? 
from  commissioner's  court,  held  violative  of 
Const.  U.  S.  Amend,  art.  t,  guarantying  trial 
by  jury  in  civil  cases  involving  over  S20. — 
Archard  v.  Farris  (Ind.  T.)  821. 

Const.  U.  S.  Amend.  7,  preserving  the  right 
of  trial  by  jury,  entitles  a  plaintiff  in  an  ac- 
tion for  attorney's  fees  exceeding  $20  to  an 
appeal  from  a  judgment  of  the  commissioner's 
court  for  defendant  for  costs,  notwithstanding 
Act  March  1,  1895  (28  Stat.  693).— Dennee  v. 
McCoy  (Ind,  T.)  858. 

A  party  waiving  a  jury  in  the  commissioner's 
court  does  not  thereby  waive  his  right  to  a 
jury  trial  on  appeal.— Dennee  v.  McCoy  (Ind. 
T.)  858. 

Defendant's  right  to  object  to  plaintiff's 
waiver  of  jury  held  lost  by  failure  to  exercise 
it  before  final  judgment.— Taylor  v.  'NVells 
(Tenn.)  206. 

Evidence  examined,  and  held  to  show  that 
there  was  discrimination  againjst  the  colored 
race  in  the  formation  of  the  jury  which  tried 
defendant.— Smith  t.  State  (Tex.  Cr.  App.) 
151. 

The  direction  of  a  verdict  in  a  civil  action  held 

not  a  violation  of  the  constitutional  guaranty 

of  trial  by  jury. — Henry  v.  McNew  (Tex.  Civ. 

App.)  213.  '^ 
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I  S.    Bnmmoning,  attendanoe,  diaeharge, 
and  eompenaatioB. 

Appointment  of  one  who  has  a  suit  pending 
as  a  jury  commissioner  held  not  to  vitiate  the 
proceedings,  under  Acts  1901,  c.  124,  when  the 
other  members  of  the  board  are  qualified. — 
Turner  v.   State  (Teun.)  774. 

Act  1901.  c.  124,  held  to  require  a  juror  drawn 
on  the  excusing  of  a  juror  to  be  drawn  from 
the  jury  box.— Turner  v.  State  (Tenn.)  774. 

t  3.     Oompetenoy  of  Jnrora,  ohallences, 
and  objeotlon*. 

If  a  person  is  disqualified  as  a  juror  because 
of  his  opinion  of  the  case,  he  should  not  be 
accepted  because  he  states  that,  notwithstand- 
ing his  opinion,  he  will  render  an  impartial 
verdict.— Turner  v.  State  (Tenn.)  774. 

A  venireman  held  disqualified. — ^Turner  v. 
State  (Tenn.)  774. 

Where  defendants  in  an  action  to  recover 
land  were  at  issue  in  an  action  on  a  warranty, 
on  which  the  warrantor  claimed  nonliability 
for  failure  of  consideration,  each  defendant 
was  entitled  to  six  peremptory  challenges,  un- 
der Rev.  St.  art.  3212.— Waggoner  v.  Dodson 
a"ex.  Sup.)  993. 

Where  defendants  did  not  exercise  or  attempt 
to  use  all  the  six  challenges  which  they  were 
allowed,  they  could  not  complain  on  appeal  of  a 
ri>fU!<nl  to  allow  them  separate  jury  lists  and 
six  perenaptory  challenges  each.  —  Wells  v. 
Houston  (Tex.  Civ.  App.T  183. 

JUSTICES  OF  THE  PEACL 

I   1.    OItII  JnrUdlotion  and  antliorlty. 

A  justice  of  the  peace  in  1883.  under  the  gen- 
eral laws  of  Missouri,  had  jurisdiction  over  an 
action  for  $125  damages  against  a  railroad  com- 
pany for  the  killing  of  stock.— Sublette  v.  St. 
I,ouis,  I.  M.  &  S.  By.  Co.  (Mo.  App.)  745. 

I  2.     Prooednre  In  oItII  oaaea. 

In  an  action  before  a  justice  any  defense  is 
available  to  defendant,  though  not  pleaded. — 
Holmes  v.  Lead  better  (Mo.  App.)  23. 

In  an  action  for  slander,  it  is  improper  to 
admit  evidence  of  independent  slanderous  char- 
ges.—Krup  V.  Corley  (Mo.  App.)  609. 

Payment  is  available  as  a  defense  in  an  ac- 
tion before  a  justice  without  any  written  plead- 
ing.—Buxton  V.  Debrecht  (Mo.  App.)  616. 

Where  a  building  contractor  did  extra  work, 
and  defendant  made  payments  in  excess  of  the 
original  price  and  the  extra  work,  held,  that  un- 
der Rev.  St  1899,  §§  3852,  3937.  it  was  not  nec- 
essary for  defendant  to  file  a  plea  of  set-off  in 
suit  before  justice  to  obtain  the  benefit  of  such 
credits,  as  they  might  be  considered  as  pay- 
ments in  advance. — Buxton  v,  Debrecht  (Mo. 
App.)  616. 

Under  the  express  provisions  of  Rev.  St.  1899, 
§  4060,  an  appeal  from  a  justice's  judgment  in 
an  ordinary  action  amounts  to  a  general  ap- 
pearance in  the  cause. — Wencker  v.  Thompson  s 
Adm'r  (Mo.  App.)  743. 

By  Rev.  St.  1899.  {  4273,  a  suit  on  a  judg- 
ment of  a  jnstice  is  barred  after  five  years,  but 
scire  facias  to  revive  the  judgment  will  lie  at 
any  time  within  ten  years. — Sublette  v.  St. 
I»uis,  I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  745. 

Where  defendant  appealed  from  a  justice's 
judgment,  and  the  appeal  was  dismissed  by  the 
circuit  court,  whereupon  defendant  appealed 
from  the  dismissal  and  the  appellate  court  af- 
firmed that  decision,  the  statute  of  limitations 
did  not  begin  to  run  against  the  justice's  judg- 
ment until  such  nfflrniance. — Sublette  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  (Mo.  App.)  745. 

(  3.    Revleir  of  proeeedlnss. 

Under  Rev.  St.  1899.  §  4000.  an  appeal  by 
defendant  io  an  action  before  a  justice  held  a 


general  appearance  in  the  appellate  court,  and 
a  waiver  of  defects  in  the  service  of  Moeess.— 
Meyer  v.  Phenix  Ins.  Co.  (Mo.  App.)  638. 

An  appeal  from  a  justice's  judgment  vacates 
it  until  the  appeal  is  disposed  of;  but,  on  dis- 
missal of  ithe  appeal,  the  justice's  judgment  be- 
comes a  finality. — Sublette  v.  St.  Louis,  I  M. 
&  S.  Ry.  Co.  (Mo.  App.)  745. 

Where,  under  Shannon's  Code,  |  5402,  a 
justice  has  no  jurisdiction  of  sureties  in  suit 
on  constable's  bond,  on  appeal  the  circuit  court 
has  no  jurisdiction;  nor  can  it  acquire  it  by 
filing  a  properly  certified  bond. — Morgan  t. 
Betterton  (Tenn.)  969. 

On  appeal  in  circuit  court  from  judgment 
of  justice,  certain  evidence  held  erroneously 
admitted,  owing  to  the  warrant  on  which  the 
case  w^as  tried  before  the  ju8tice.^Sarri8on  t. 
McMUlau  (Tenn.)  973. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  t  4. 

LACHES. 

See  "Ejectment,"  (  2. 

LANDLORD  AND  TENANT. 

See  "Forcible  Entry  and  Detainer,"  {  1. 
Leases  of  homestead,  see  "Homestead,"  S  2. 
Leases  of  Indian  lands,  see  "Indians." 
Parol  evidence  to  vary  lease,  see  "Bvidence," 
t  10. 

I  1.     Creation  and  eziatenoe  of  the  re- 
lation. 

In  an  action  to  dissolve  a  partnership  and  for 
an  accounting,  plaintiff  held  not  entitled  to  a 
receiver  of  a  building  for  which  the  partners 
held  a  lease,  as  against  the  owner  of  such  build- 
ing.— Rees  V.  Andrews  (Mo.  Sup.)  4. 

{  2.    I«ndlovd's  title  and  roTerslon. 

Plaintiff  need  not  plead  title  of  his  grantor, 
where  defendant  claims  as  assignee  of  the 
grantor's  lessee. — Ikard  v.  Minter  (Ind.  T.)  852. 

Where  rents  of  property  and  the  control 
thereof  are  assigned  to  a  creditor,  the  rents  to 
be  first  applied  to  the  payment  of  certain  fixed 
claims,  the  assignment  is  not  terminated  by 
the  creditor  paying  his  own  debt  before  the 
prior  debts.— Bredell  v.  Fair  Grounds  Real  EJs- 
tate  Co.  (Mo.  App.)  635. 

Aa  assignment  of  rents  of  a  building  to  • 
creditor,  subject  to  a  deed  of  trust,  charges  the 
creditor  to  first  apply  the  rents  to  the  payment 
of  the  trust  deed. — Bredell  v.  Fair  Grounds 
Real  Estate  Co.  (Mo.  App.)  635. 

A  creditor,  receiving  an  assignment  of  rents 
and  possession  of  the  leased  property,  held  sab- 

J'ect  to   the  duty  to   first  pay   gi-ound   rents. — 
iredell  v.  Fair  Grounds  Real  Estate  Co.  (Mo. 
App.)  636. 

There  is  no  duty  resting  on  a  tenant  to  pro- 
tect the  land  from  judicial  sales  w^hich  will 
prevent  him  bidding  it  in  for  himself  at  a  tax 
sale.— Crosby  v.  Bonuowsky  (Tex.  Civ.  App.) 
212. 

A  tenant  may  purchase  the  land  at  tax  sale. 
and  set  up  the  title  so  acquired  against  bis 
landlord,  without  coming  within  the  rule  pro- 
hibiting a  tenant  from  denying  his  landlord's 
title.— Crosby  v.  Bonnowsky  (Tex.  Oiv.  App.) 
212. 

f   3.    Terms  for  years. 

A  creditor,  attaching  crops  growing  on  the 
homestead,  cannot  defend  by  raising  iasne 
whether  the  debtor,  who  is  a  sublessee,  oc- 
cupies with  the  owner's  consent. — Mooie  t. 
Graham  (Tex.  Civ.  App.)  200. 
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Where,  after  a  aableasee  enters  and  cultl- 
yates  a  crop,  the  owiier  claims  a  part  of  the 
gathered  crop  as  rent,  there  is  a  sufflcient  ratifi- 
cation of  the  subletting. — Moore  v.  Graham 
(Tex.  Civ.  App.)  200. 

I  4.     Rent  and  adTanoea. 

Where  a  lessor  accepts  a  surrender  of  the 
leasehold,  he  cannot  therenfter  recover  rent 
from  a  subtenant.  —  McDonald  v.  May  (Mo. 
App.)  1059. 

Where  a  lessee  surreuders  the  leasehold, 
and  a  subtenant,  after  such  surrender,  attorns 
to  the  oriKiiial  les.sor,  he  becomes  liable  for 
rent  for  the  full  term  of  his  sublease.— Mc- 
Donald V.  Maj  (Mo.  App.)  lOnO. 

As  against  a  claimant  of  property  seized  un- 
d€'r  distress,  the  jndsment  of  the  landlord 
against  the  tenant  held  conclusive  as  to  the 
amount  of  the  tenant's  debt. — Sanger  v.  Magee 
(Tex.  Civ.  App.)  234. 

A  landlord  does  not  waive  bis  lieu  on  cot- 
ton of  the  tenant,  as  against  a  purchaser  there- 
of from  the  tenant,  because  he  permitted  the 
tenant  to  sell  other  cotton  to  other  purchasers. 
—Sanger  v.  Magee  (Tex.  Oiv.  App.)  234. 

Where  a  lessor  alleged  that  he  re-rented  a 
portion  of  the  leased  premises  from  the  lessee, 
snch  allegation  did  not  authorize  evidence  of 
an  agreement  prior  to  the  lease. — Ureenhill  v. 
Uunton    (Tex.   Civ.   App.)   440. 

I  B.     Re-entry   and  reooTery  of  poasoa- 
alon   by   landlord. 

A  citizen  of  the  Chickasaw  Nation  may  re- 
cover in  unlawful  detainer  a  lot  which  he  had 
leased  to  a  uoncitizen,  when  the  tenant  refuses 
to  surrender  possession  as  required  by  the  ex- 
press terms  of  the  lease. — ITraer  v.  Washington 
(Ind.  T.)  835. 

Ownership  of  the  premises  by  a  tenant  is  not 
a  defense  to  an  action  of  unlawful  detainer 
brought  by  hid  landlord.— Hill  v.  Watkins  (Ind. 

T.)  m. 

LANDS. 

See  "Public  Lands." 
Indian  lands,   see  "Indians." 

LARCENY. 

See   "Embezzlement";    "False  Pretenses." 

8    1.    Offenses    and  responalbilitT'  there- 
for. 

A  county  warrant  may  be  the  subject  of  lar- 
ceny.—State  V.  Morgan  (Tenn.)  970. 

The  stealing  of  parts  of  machinery  severed 
by  the  thief  fron»  other  machinery  constituting 
a  part  of  the  freehold  is  theft— Karris  v.  State 
(Tex.  Cr.  App.)  140. 

In  prosecution  for  theft  of  a  load  of  wood, 
the  custom  of  people  to  go  into  pastures  and 
take  wood  from  the  parties  owning  the  pasture 
was  no  defense.— Vick  v.  State  (Tex.  Cr.  App.) 

im. 

I    2.    Froaecntion  sLnd  pnniabment. 

Evidence  considered,  and  Aeld  insufficient  to 
sustain  a  conviction  of  larceny. — Williams  v. 
United  States  (Ind.  T.)  849. 

An  indictment  for  the  larceny  of  a  county 
warrant  held  to  sufficiently  describe  the  prop- 
erty and  designate  its  owner.— State  v.  Morgan 
(Tenn.)  970. 

On  a  prosecution  for  theft  of  a  mule,  evi- 
dence held  insuflScient  to  warrant  a  conviction. — 
Trevino  v.  State  (Tex.  Cr.  App.)  72. 

On  a  prosecution  for  stealing  a  yearling, 
proof  of  ownership  held  not  at  variance  with 
indictment— Denton  v.  State  (Tex.  Cr.  App.) 
142. 


On  prosecution  for  larceny,  the  charge  as 
given  held  not  to  have  rendered  it  unnecessary 
to  charge  on  aflSrmative  defense  of  purchase 
of  property  alleged  to  have  been  stolen. — Ballow 
V.  State  (Tex.  Cr.  App.)  513. 

On  the  trial  of  defendant  for  stealing  a  bull, 
testimony  that  he  was  seen,  a  day  or  two  be- 
fore, riding  through  the  owner's  pasture,  look- 
ing at  his  cattle,  was  competent  for  the  purpose 
of  showing  defendant's  intent,  though  the  evi- 
dence of  th(-  taking  by  him  was  positive. — 
Spiars  v.  State  (Tex.  Cr.  App.)  533. 

Where,  in  a  prosecution  for  theft  the  owner 
of  the  property  is  a  witness,  and  there  is  no 
positive  testimony  that  he  did  not  consent  to 
the  taking,  a  conviction  cannot  be  had,  no  mat- 
ter how  strong  the  circumstantial  evidence  of 
want  of  consent  may  be.— Spiars  v.  State  (Tex. 
Cr.  App.)  533. 

LAW  OF  THE  ROAD. 

See  "Highways,"  S  2. 

LEASES. 

See  "Landlord  and  Tenant." 

Of  homestead,  see  "Homestead,"  I  2: 
Of  Indian  lands,  see  "Indians." 


See  "WUls." 


LEGACIES. 


LEGISLATIVE  POWER. 

Law,"    {    1;     "Munidpal 


See    "Constitutional 
Corporations,"  i  2, 


LEVEES. 

Under  Act  Feb.  27,  1855.  i  18,  and  Act 
March  31,  1883,  amending  the  same,  the 
Egyptian  Levee  Company  could  not  be  com- 
pelled to  make  special  levy  in  excess  of  author- 
ized tax,  as  prayed  for,  to  pay  for  repairs  in 
one  year,  because  less  than  the  amount  author- 
ized to  he  levied  as  a  tax  had  been  levied  in 
other  .vears. — State  ex  rel.  Parsons  v.  Winkle- 
man  (Mo.  App.)  1068. 

lender  Act  Feb.  27,  1855,  incorporating  the 
Egyptian  I.evee  Company,  and  the  acts  amend- 
ing said  act,  such  company  had  no  authority 
to  order  repairs  in  any  year  in  excess  of  the 
taxes  authorized  for  that  year,  of  which  fact 
contractors  were  bound  to  take  notice. — State 
ex  rel.  Parsons  v.  Winkleman  (Mo.  App.) 
1063. 

A  levee  district  board,  engaged  only  in  the 
exercise  of  public  duties,  though  authorized  to 
sue  and  to  be  sued,  cannot  be  sued  outside  the 
state  of  its  domicile. — Board  of  Directors  of 
St.  Francis  Levee  Dist.  v.  Bodkin  (Tenn.)  270. 

LIBEL  AND  SLANDER. 

t   1.    Words    and    acta    actionable,  and 
liability   tberefor. 

"He  forgeii  my  name  to  one  of  his  rent  re- 
ceipts" is  not  slander  per  se. — Krup  v.  Cor- 
ley  (Mo.  App.)  609. 

A  charge  that  a  person  is  a  thief  is  actionable 
per  se.— Krup  v.  Corley  (Mo.  App.)  (iOO. 

Oral  language,  imputing  that  one  has  sworn 
falsely  in  a  court  of  justice,  is  actionable  per 
se. — Krup  v.  Corley  (Mo.  App.)  009. 

(  Z.     Aollona. 

Evidence  of  repetitions  of  a  slander,  the  sub- 
ject of  a  suit,  is  admissible  to  show  malice. — 
Kjup  T.  Corley  (Mo.  App.)  609^00QIC 
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As  a  civil  injury,  slander  is  gorerned  \>j  the 
principles  of  the  common  law. — Krup  t.  Cor- 
le.v  (Mo.  App.)  609. 

Rev.  St.  1809,  |  635,  does  not  dispense  with 
the  necessity  of  a  statement  of  sufficient  facts 
by  way  of  inducement  to  show  that  words  char- 
ged to  bo  defamatory  per  se  are  spoken  with 
a  meaning  imputing  a  crime.— Krup  v.  Corley 
(Mo.  App.)  609. 

The  award  of  punitive  damages  for  slander  is 
discretionary  with  the  jury.— Krup  v.  Corley 
XMo.  App.)  609. 

The  statute  of  jeofails  (Rev.  St.  1899,  §  672) 
does  not  cure  an  instruction  which  omits  to 
r-nll  for  a  iinding  of  facts  necessary  in  an  ac- 
tion of  slander  to  put  an  actionable  meaning  on 
terms  not  otherwise  actionable  per  se. — Krup  v. 
<;orley  (Mo.  App.)  609. 

Where  an  action  for  slander  is  based  on  a 
charge  of  forgery,  it  is  improper  to  submit  to ! 
the  jury   as  a   question  of  fact  what   consti- 
tutes a  charge  of  forgery,  without  defining  its 
elements. — Krup   v.    Corley   (Mo.   App.)   609. 

In  an  action  for  slander  based  on  charge  of 
perjury,  it  is  improper  to  submit  to  the  jury 
the    question    what    facts    are    material    in    a , 
prosecution  for  perjury.— Krup  v.  Corley  (Mo.  I 
App.)  009.  I 

S   3.    Orfanlaal  responslblUtr. 

An  entry  on  church  records  neld  a  libel. — 
Kubricht  v.  State  (Tex.  Cr.  App.)  157. 

Defendant  held  liable  for  libel,  under  Pen. 
Code,  I  742.— Kubricht  v.  State  (Tex.  Cr.  App.) 
157. 

LICENSES. 

Tor  operation  of  ferries,  see  "Ferries,"  {  2. 
For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"   {  2. 
Injuries  to  licensees,  see  "Railroads,"  {S  5-9. 
Pilot  licenses,  see  "Pilots." 

I   1.    For  o«oitpatlon*  and  prlTUegea. 

Acta  1901,  p.  113,  autborizmg  tax  on  the 
privilege  of  using  the  streets  of  a  city  tor 
driving,  does  not  unjustly  discriminate,  be- 
cause providing  for  payment  of  the  tax  only  by 
residents  of  the  city.— City  of  Ft.  Smith  v. 
Scruggs  (Ark.)  679. 

Provisions  of  the  constitution  that  all  prop- 
erty shall  be  taxed  according  to  its  value,  and 
equally  and  uniformly,  do  not  apply  to  Acts  j 
1901,  p.  113,  authorizing  tax  on  privilege  of 
using  streets  for  vehicles. — City  of  Ft.  Smith 
V.  Scruggs  (Ark.)  679. 

Acts  1901,  p.  113,  had  not  to  attempt  double 
taxation  of  vehicles,  but  to  tax  for  Privileges 
of  using  streets  for  driving. — City  of  Ft.  Smith 
V.  Scruggs  (Ark.)  679. 

Even  it  an  ordinance  providing  a  tax  for 
the  privilege  of  driving  a  carriage  on  a  street 
is  void  as  to  the  part  providing  a  less  tax  per 
carriage  for  one  keeping  and  using  more  than 
a  certain  number,  the  rest  of  the  ordinance  is 
not  affected  thereby.— City  of  Ft.  Smith  v. 
Scruggs  (Ark.)  679. 

The  legislature  has  no  power  to  authorize  a 
tax  on  the  privilege  of  using  streets  for  vehicles. 
—City   of   Ft.    Smith   v.    Scruggs   (Ark.)   079. 

One  prosecnted  for  using  a  vehicle  on  a 
street  without  paying  the  tax  for  the  privilege, 
not  having  tendered  money  or  scrip  for  a  li- 
cense, is  not  in  a  position  to  contend  that  the 
provision  of  the  ordinance  that  the  payment 
shall  be  in  money  is  void. — City  of  Ft.  Smith 
V.   Scruggs  (Ark.)  679. 

That  an  eleventh-class  merchant  runs  a  dray 
line  in  connection  with  his  business  as  merchant 
does  not  relieve  him  from  paying  a  tax  as  such 
merchant.— Edwards  v.  Stote  (Tex.  Cr.  App.) 
144. 


LIENS. 

Effect  of  proceedings  in  bankruptcy.  s«e  "Bank- 
ruptcy," i  1. 

lAent  ooguired  by  partteuJar  remecUe$  or  pro- 

eeeMngt. 
See  "Execution,"  S  1;   "Judgment,"  {  5. 
ParMeutor  doMM  qf  HoM. 

See    "Mechanics'    Liens." 

Landlord's   lien    for  rent,    aee    "Landlord   and 

Tenant,"  §  4. 
Of  purchaser  at  tax  sale,  see  "Taxation,"  (  3. 
On  railroads,  see  "Railroads,"   (  4. 
Pledge,  see  "Pledges." 
Vendor's  lien  on  lands  sold,  see  "Vendor  and 

Purchaser,"   §  4. 

LIFE  ESTATES. 

See   "Curtesy":    "Dower." 
Creation  by  will,  see  "WUls,"  I  1. 

Under  the  statute  relative  to  recovery  for  im- 
provements by  one  holding  under  color  of  title, 
the  holder  of  a  life  estate  held  entitled  to  com- 
pensation for  betterments. — Bloom  t.  Straosa 
(Ark.)  518. 

As  between  the  owners  in  fee  of  land  and 
one  having  a  homestead  right  therein,  tieU, 
that  repairs  may  be  made  from  proceeds  of 
standing  timber.— Flener  v.  Flener  (Ky.)  954. 

LIFE  INSURANCL 

See  "Insurance,"  f  4. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  PoMession." 

Porttculor  action*  or  praceedinoa. 

Against   personal   representatives,   see   "Execu- 
tors and  Administrators,"  I  6. 

On  claims  against  estates,  see  "Executors  and 
Administrators,"  |  4. 

Trial  of  tax  title,  see  "Taxation,"  |  8. 

i   1.     Statutes  of  Umltatiom. 

The  five-year  statute  of  limitations  has  no 
application  to  a  note  which  has  not  been  placed 
upon  the  footing  of  a  bill  of  exchange.— Ma- 
goffin V.  Boyle  Nat  Bank  (Ky.)  702. 

{  S.    Computation  of  period  of  Uasita- 
tlon. 

An  action  of  ejectment  by  a  married  woman 
held  not  barred  by  the  statute  of  limitations. — 
McFarlane  v.  Grober  (Ark.)  56. 

A  conveyance  by  a  male  heir  to  his  sister,  a 
married  woman,  of  his  interest  in  land,  did  not 
stop  the  statute  of  limitations,  and  an  action  by 
her  to  recover  such  interest,  more  than  seven 
years  after  the  statute  began  to  run,  was  bar- 
red.—McFarlane  v.  Grober  (Ark.)  56. 

The  filing  of  a  petition  and  service  of  snm- 
mous  held  a  commencement  of  an  action  with- 
in the  meaning  of  the  statute  of  limitation, 
though  the  petition  was  fatally  defective,  until 
the  filing  of  a  later  amendment. — ^Loaisvllle  & 
N.  R.  (S).  V.  Pointer's  Adm'r  (Ky.)  1108. 

Evidence  held  to  show  an  open  mutnal  account, 
under  Rev.  St.  {  4278,  against  which  limitations 
did  not  commence  to  run  until  the  date  of  the 
last  item.— Lancieri  v.  Kansas  City  Improved 
Street   Sprinkling  Co.    (Mo.   App.)   29. 

Limitations  nm  against  the  right  of  an  own- 
er to  bring  replevin  for  property  balled,  though 
he  makes  no  demand  when  an  act  is  done  by 
the  bailee  inconsistent  with  the  bailment. — 
Bollman  Bros.  Co.  v.  Peake  (Mo.  App.)  1(»S. 

Shannon's  Code,  i  4477,  does  not  apply  where 
money  is  left  with  a  gratuitous  bailee  for  an  in- 
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definite  length  of  time,  and  the  statute  of  lim- 
itations does  not  begin  to  run  until  a  demand 
has  been  made. — Goodwin  t.  Kay  (Tenn.)  730. 

Proceedings  by  a  pntatire  wife  for  her  share 
of  property  jointly  acquired  during  the  cohabi- 
tation held  not  barred  by  the  two  of  four  years' 
limitation. — LawBon  v.  Lawson  (Tex.  Civ. 
App.)  246. 

Where  two  notes  each  contain  a  provision 
that  a  failure  to  pay  the  note  when  due  shall,  at 
the  option  of  the  holder,  mature  both  notes, 
failure  to  pay  the  first  note  does  not  ma'ture  the 
second,  bo  as  to  start  limitations  running,  in 
the  alienee  of  the  exercise  of  such  option. — 
Cooper  V.  Ford  (Tex.  Civ.  App.)  487. 

An  action  for  breach  of  contract  to  leave  a 
quarry  in  good  order  held  not  maintainable 
until  after  full  performance  of  another  contract, 
in  view  of  which  the  quarry  contract  was  made. 
— Darragh  v.  O'Connor  (Tex.  Civ.  App.)  644. 

I  3.     AeknowIedKment,      new      promise, 
and  part   payment. 

Where,  in  an  action  to  set  aside  a  mortgage 
and  the  foreclosure  sale  thereunder,  plaintiff 
asks  for  an  accounting  and  offers  to  pay  the 
amount  found  due,  she  stops  the  running  of 
limitations.— Baines  v.  Graham  (Ark.)  551. 

If  the  statutory  period  has  not  elapsed  be- 
tween any  two  renewals  of  the  promise  or  ao- 
knowledgments  relied  on  to  avoid  limitations, 
the  action  rests  upon  the  original  undertaldng, 
and  therefore  it  is  not  necessary  to  prove  such  a 
positive  and  unqualified  acknowledgment  as 
where  the  action  is  upon  the  new  promise. — 
Rankin  v.  Anderson  (Ivy.)  705. 

Renewal  of  note  secured  by  mortgage  before 
limitations  had  run  Md  to  have  renewed  the 
mortgage  lien.— Eastham  v.  Patty  (Tex.  Civ. 
App.)  224. 

Where  by  a  deed  a  vendor's  lien  is  retained 
to  secure  a  purchase-money  note,  and  an  agree- 
ment is  entered  into,  before  limitations  have 
run.  between  the  owner  of  the  land  and  the 
holder  of  the  note,  to  extend  the  time  of  pay- 
ment, the  statute  is  thereby  stayed,  and  the 
lien  preserved,  even  as  against  a  subsequent 
purchaser  of  the  land.— Bangs  v.  Crebbin  (Tex. 
Civ.  App.)  441. 

i  4.    Operation    and    effeot    of    bar    by 
limitation. 

Where  a  policy  on  the  life  of  a  debtor  is  is- 
sued payable  to  his  creditor  to  the  amount  of 
his  debt,  the  creditor  has  a  right  to  the  in- 
surance to  the  amount  of  the  debt,  as  against 
the  debtor's  representatives,  though  the  debt 
is  barred  by  limitations.— Connecticut  Mut. 
IJfe  Ins.  Co.  V.  Dunscomb  (Tenn.)  345. 

{  S.    Pleading,    erldenoe,   trial,   and   re- 
Tleir. 

In  an  action  to  recover  for  personal  services 
extending  over  more  than  five  years,  petition 
tirld  not  to  show  that  the  action  was  barred.— 
Rankin  v.  Anderson  (Ky.)  705. 

The  xtatute  of  limitations  must  be  pleaded, 
and  cannot  ordinarily  be  presented  by  a  demur- 
rer to  the  petition. — Call  v.  Shewmaker  (Ky.) 
749. 

Where,  in  an  action  on  a  note,  defendant 
pleaded  limitations,  and  plaintiff  filed  a  replica- 
tion alleging  a  written  contract  extending  the 
time  of  payment  and  reducing  the  rate  of  in- 
terest, to  which  no  answer  or  exception  was 
filed,  the  plea  of  limitations  to  the  original 
cause  of  action  did  not  apply  to  or  affect  the 
new  cause  of  action  so  set  up. — ^Bangs  v.  Creb- 
bin  (Tex.   av.  App.)  441. 

LIMITATION  OF  LIABILITY. 

Of  telegraph   company,   see   "Telegraphs   and 
'    Telephones,"  S  2. 


LIQUIDATED  DAMAGES. 

See  "Damages,"  f  22. 

LIQUOR  SELLING. 

See  "Intoxicating  liquors." 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  (  2. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," t  8. 

LOAN  COMPANIES. 

See  "Building  and  Loan  Assoclatioiia.'* 

LOCAL  ACTIONS. 

See  "Venue,"  ^  1. 

LOCAL  OPTION. 

Traffic  in  intoxicating  liquors,  see  "Intoxicating 
liquors,"  §  1. 

LOCATION. 

Of  mining  claim,  see  "Mines  and  Minerals,"  S  1. 
Of  road,  see  "Hightrajrs,"  t  1. 

LOGS  AND  LOGGING. 

Where  there  was  an  honest  difference  of  opin- 
ion between  buyer  and  seller  as  to  the  proper 
manner  of  measuring  logs,  and  in  settlement  of 
that  dispute  the  parties  agreed  on  a  measure- 
ment, and  the  seller  accepted  payments  on  that 
basis,  it  is  too  late  for  him  to  complain  of  the 
measurement.— Yellow  Poplar  Lnmber  Co.  v. 
Stephens  (Ky.)  715. 

Where  the  buyer's  servants  by  mistake  em- 
braced in  his  rafts  logs  of  the  seller  which  bad 
not  been  contracted  for,  and  the  buyer,  though 
having  opportunity,  failed  to  render  any  account 
thereof,  every  reasonable  presumption  must  be 
indulged  against  him  as  to  the  quantity  of  such 
timber  in  requiring  him  to  account. — Yellow 
Poplar  Lumber  Co.  v.  Stephens  (Ky.)  715. 

Where  partners  who  had  contracted  to  sell 
and  deliver  logs  procured  a  receiver  of  their 
logging  business,  and  the  receiver  undertook  to 
deliver  the  logs  contracted  to  be  sold,  the  buyer 
is  entitled  to  credit  by  m<»iey  paid  to  blm  and 
used  by  him  in  getting  out  tlie  logs  to  the  point 
of  delivery. — Yellow  Poplar  Lumber  Co.  v.  Ste- 
phens (Ky.)  715. 

In  a  suit  for  a  settlement  of  accounts,  an  in- 
jury to  logs,  contracted  to  be  sold  to  defendant, 
from  exposure,  by  reason  of  delay  in  delivery, 
was  properly  pleadable  as  a  counterclaim. — 
Yellow  Poplar  Lumber  Co.  t.  Stephens  (Ky.) 
715. 

As  a  contract  of  sale  did  not  fix  a  time  for 
the  delivery  of  the  logs,  and  no  customary  time 
was  shown,  no  deduction  for  depreciation  can 
be  made,  in  the  absence  of  evidence  that  the 
logs  were  not  delivered  'within  a  reasonable 
time. — Yellow  Poplar  Lumber  Co.  T.  Stephens 
(Ky.)  715. 

A  contract  for  the  sale  of  logs  did  not  pass 
to  the  buyer  a  claim  for  tlie  price  of  logs  pre- 
viously sold  and  delivered  by  the  seller  to  an- 
other.—Yellow  Poplar  Lnmber  Co.  v.  Stephens 
(Ky.)  715. 

Standing  timber,  in  the  hands  of  a  purchaser 
under  a  contract  indicating  no  time  for  cut- 
ting and  removing  the  same,  is  realty,  for  the 
purpose  of  execution  sale. — Dils  t.  Hatcher 
(Ky.)  1092. 
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Evidence  held  to  show  that  a  reasonable  time 
had  not  elapsed  for  the  remoyal  of  standing 
timber  by  the  purchaser  at  the  time  a  bill  was 
filed  to  enjoin  further  removal. — Carson  y.  Three 
States  Lumber  Co.  (Tenn.)  320. 

A  sale  of  standing  timber  without  stipulation 
as  to  time  of  removal  gives  only  a  reasonable, 
and  not  an  unlimited,  time.— Carson  v.  Three 
States  Lumber  Co.  (Tenn.)  32U. 

LOST  INSTRUMENTS. 

A  variance  of  three  days  in  the  allegation 
and  proof  as  to  the  date  of  a  lost  instrument 
sued  on  was  not  material,  not  being  of  such 
character  as  to  surprise  the  adverse  party. — 
Alexander  v.  Wakefield  (Tex.  Civ.  App.)  7T. 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MANDAMUS. 

I   1.    Snbjeeta  and  purposes  of  relief. 

Where  the  county  boa^d  of  examiners  have 
graded  a  teacher,  maudamns  will  lie  to  com- 
pel the  issuance  of  a  certificate  of  the  grade 
to  which  she  is  entitled. — Northington  T.  Sub- 
lette (Ky.)  1076. 

MANDATE. 

See  "Mandamus." 

To  lower  court  or  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,'   {  24. 

MANSLAUGHTER. 

See  "Homicide,"  i  2. 

MARRIAGE. 

See  "Bigamy";  "Divorce";  "Husband  and 
Wife." 

Effect  of,  in  bastardy  proceedings,  see  "Bas- 
tards," {  2. 

To  sustain  a  deed,  it  will  be  presumed,  after 
the  lapse  of  40  years,  that  the  disability  of  a 

Erior  marriage  had  been  removed  by  a  divorce 
efore  the  wife,  who,  with  her  second  husband, 
was  grantee,  contracted  a  second  marriage. — 
Howton  V.  Gilpin  (Ky.)  7(i6. 

A  putative  wife  held  entitled  to  one-half  of 
the  property  jointly  acquired  during  the  cohabi- 
tation.— Lawson  v.  Lawson  (Tex.  Civ.  App.) 
246. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

I    1.    The  relation. 

An  agent  of  a  live  stock  commission  company, 
required  to  loan  money  for  the  company  and 
guaranty  the  loans,  held  not  entitled  to  his 
compensation  after  his  resignation,  though  he 
contmued,  after  his  resignation,  to  look  after 
the  payment  of  certain  loans. — Greer  v.  Feath- 
erston  (Tex.  Sup.)  60. 

A  contract  to  employ  a  servant  for  a  year 
is  binding  on  the  employer,  though  the  servant 
does  not  agree  to  work  such  period  and  may 


terminate  the  employment  when  he  desires. — 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Jackson  (Tex.  Civ. 
App.)  89. 

Where  the  complaint  alleged  that  defendant 
agreed  to  employ  plaintiff  in  a  certain  capacitx 
"during  his  lifetime,  or  so  long  as  he  might  de- 
sire," and  the  testimony  was  that  the  agree- 
ment was  to  so  employ  him  "during  his  life- 
time," the  contract  proved  was  not  the  one  al- 
leged, and  he  could  not  recover. — Texas  M.  R. 
R.  V.  Morris  (Tex.  Civ.  App.)  102. 

Where  defendant  agreed  to  employ  plaintiff 
"during  his  lifetime,  or  so  long  as  he  might  de- 
sire," and  he  did  not  elect  that  it  should  be  for 
life  or  for  any  definite  time,  defendant  could 
discharge  plaintiff  at  any  time  without  cause.— 
Texas  M.  R.  R.  v.  Morns  (Tex.  Civ.  App.)  102. 

{  2.     Services  and  compensation. 

Where  the  evidence  in  an  action  for  service* 
does  not  show  an  agreement  as  to  price,  it  is 
not  error  to  refuse  to  instruct  that  plaintiff 
cannot  recover  a  greater  sum  than  necessary  to 
hire  such  a  hand.— Graves  v.  Graves  (Ark.) 
644. 

Under  Rev.  St.  S  8142,  prohibiting  the  pay- 
ment of  wages  in  nonnegotiable  and  irredeem- 
able checks,  etc.,  the  fact  that  defendant  paid 
for  labor  in  a  check  issued  by  another  did  not 
relieve  him  of  criminal  liability.  —  State  v. 
Benn  (Mo.  App.)  484. 

A  laborer  cannot  waive  the  benefit  conferred 
upon  him  by  Rev.  St.  I  8142.  prohibiting  the 
pa.vment  of  wages  in  nonnegotiable  and  irre- 
deemable checks. — State  v.  Benn  (Mo.  App.) 
484. 

A  servant,  in  action  for  breach  of  contract  of 
hiring,  held  entitled  to  special  damages. — Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Jackson  (Tex.  Civ. 
App.)  89. 

A  servant,  in  order  to  recover,  for  breadi  of 
the  contract  of  hiring,  the  wages  be  would  have 
earned,  must  show  diligence  to  find  other  em- 
ployment, and  failure,  and  any  amount  earned 
from  other  sources  is  to  be  deducted. — Gulf.  C. 
&  S.  F.  Ry.  Co.  V.  Jackson  (Tex.  Civ.  App.)  89. 

(  3.  Master's  UabiUty  for  injuries  to 
servant  —  Nature  and  «nctent  in 
general. 

A  city  ordinance  requiring  competent  eleva- 
tor operators  held  to  have  no  application  where 
one  using  elevator  in  his  place  of  business  em- 
ployed no  particular  person  to  operate  it  and 
a  servant  was  killed  while  attempting  to  use 
it.— Stagg  V.  Eidward  Western  Tea  &  Spice 
Co.  (Mo.  Sup.)  391. 

In  action  by  servant  for  injuries,  evidence 
held  sufficient  to  show  plaintiff^s  injuries  were 
due  to  contact  with  certain  poisons. — Texas  & 
N.  O.  R.  Co.  V.  Gardner  (Tex.  Civ.  App.)  217. 

§  4.  — ^  Tools,  machinerr,  appliances, 
and  places  for  irork. 

Master  held  to  have  been  negligent  in  fur- 
nishing defective  ladder.— Rltt  v.  True  Tag 
Paint   Co.    (Tenn.)   324. 

The  negligence  by  which  employe  was  in- 
jured held  in  a  mere  detail  of  the  business,  for 
which  the  employer  was  not  responsible.— Di- 
rect Nav.  Co.  v.  Anderson  (Tex.  Civ.  App.) 
174. 

In  action  b^  a  longshoreman  against  his  mas- 
ter for  injuries  received  while  loading  a  ship, 
evidence  held  sufficient  to  show  that  they  were 
due  to  defective  rigging  of  a  derrick  or  hand- 
liug  of  a  load.— Young  v.  Hahn  (Tex.  Civ. 
App.)  20.3. 

i  5.     ^^  Fellow   servants. 

Evidence  considered,  and  held  to  show  the 
law  of  Virginia  to  he  that  neglect  of  a  rail- 
way company's  servant  in  failing  to  maintain 
a  safe  roadbed,  whereby  another  servant  is  in- 
jured,  is   chargeable  to  the /company. — Loois- 
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Acting  foreman  on  the  loading  of  a  ship  held 
a  vice  principal. — Young  v.  Hahn  (Tex.  OIt. 
App.)  2a3. 

A  vice  principal,  acting  in  place  of  a  servant, 
held  not  a  fellow  servant  with  others  at  that 
time.— Young  v.  Hahn  (Tex.  Civ.  App.)  203. 

The  negligence  of  a  foreman  held  to  author- 
ize a  recovery  by  a  servant  injured  by  such  neg- 
ligence concurring  with  the  negligence  of  a  fel- 
low servant.— American  Cotton  Co.  v.  Smith 
(Tex.  Civ.  Aw).)  443. 

The  fact  that  a  servant  knows  that  a  fellow 
servant  is  negligent  does  not  preclude  a  re- 
covery resulting  from  the  concurring  negligence 
of  the  fellow  servant  and  a  vice  principal.— 
American  Cotton  Co.  v.  iSmith  (Tex.  Civ.  App.) 
443. 
i  6.    — —  RIaka  aaanmed  by  aervant. 

A  servant,  while  relieved  from  assumption  of 
risk  by  promise  of  the  master  to  remedy  a  de- 
fect in  a  machine,  is  not  relieved  from  exer- 
cising care  for  his  own  safety.  —  Reiser  t. 
Southern  Planing  Mill  &  Lumber  Co.  (Ky.) 
1085. 

•Servant  held  to  have  assumed  a  certain  risk. 
— Stagg  v.  Edward  Western  Tea  &  Spice  Co. 
(Mo.  Sup.)  391. 

An  employ^  asanmes  all  the  risks  of  his  oc- 
cupation and  of  running  a  machine,  if  it  is  in 
proper  repair  and  the  employer  has  exercised 
reasonable  care  and  diligence  to  keep  it  in  prop- 
er repair.— Record  v.  Chickasaw  Cooperage  Co. 
(Tenn.)  334. 

Deck  hand  held  to  have  assumed  the  risk  of 
the  accident  by  which  he  was  injured.— Direct 
Nav.  Co.  V.  Anderson  (Tex.  Civ.  App.)  174. 

A  longshoreman  working  in  the  hold  of  a  ves- 
sel, injured  by  the  fall  into  the  hatch  of  mer- 
chandise which  is  being  loaded  into  another 
batch,  held  not  to  have  assumed  the  risk.— 
Young  V.  Hahn  (Tex.  Civ.  App.)  203. 

Servant  held  not  to  have  assumed  a  certain 
risk.— Texas  &  N.  O.  R.  Co.  v.  Gardner  (Tex. 
Civ.  App.)  217. 

I  T.     —  Cantrlbntorr      negUgenoe      of 
aerraat. 

A  servant,  injured  on  account  of  a  defective 
ladder,  held  not  to  have  been  guilty  of  contribu- 
tory negligence. — Ritt  v.  True  Tag  Paint  Co. 
(Tenn.)  324. 

An  employ^  operating  a  machine,  while  not 
required  to  inspect  it,  is  bound  to  see  what 
any  ordinarily  careful  and  pnident  operative 
would  have  seen  of  its  condition. — Record  v. 
Chickasaw  (^'ooperage  Co.   (Tenn.)  334. 

Deck  hand  on  a  tngboat  held  guilty  of  con- 
tributory negligence.— Direct  Nav.  Co.  v.  An- 
derson (Tex.  Civ.  App.)  174. 

In  action  by  longshoreman  for  injuries  sus- 
tained while  loading  ship,  fnits  held  to  present 
no  issue  of  contributory  negligence. — Young  v. 
Hahn  (Tex.  Civ.  App.)  203. 

Notwithstanding  negligence  of  employer,  re- 
covery cannot  be  had  by  injured  employfe,  if  he 
was  not  exercising  proper  care  or  the  danger 
was  obvious.— Hildenbrand  v.  Marshall  (Tex. 
Civ.  App.)  41)2. 

i   8.    — —  Pleading  In  actions  for  Injn- 
rlea. 

Allegation  of  petition  in  action  for  death  of 
servant  held  not  to  negative  the  servant's 
knowledge  of  the  working  of  a  certain  part  of 
appliance  which  caused  the  injury.— Stagg  v. 
Kdward  Western  Tea  &  Spice  Co.  (Mo.  Sup.) 
391. 

Petition  in  action  for  death  of  servant  held 
insufficient  for  not  showing  that  he  was  acting 


in  scope  of  his  employment.— Stagg  v.  Kdward 
Western  Tea  &  Spice  Co.  (Mo.  Sup.)  3»1. 

The  complaint  in  an  action  by  a  servant  for 
personal  injuries  held  not  to  show  that  the 
servant  continued  his  work  with  knowledge  of 
the  negligence  of  a  servant  working  above  him. 
—American  Cotton  Co.  v.  Smith  (Tex.  Civ.  App.) 
443. 

i   9.    —  ETldeaoe  In  aotlona  for  Inju- 
ries. 

In  an  action'  against  a  railroad  company  by 
a  brakemuu  for  injury  claimed  to  have  resulted 
from  defendant's  negligence,  his  application  for 
the  position  held  'properly  admitted  to  show  his 
acceptance  of  iind  ngreement  to  the  rules  of  de- 
fendant; violation  of  such  rules  having  been 
pleaded.- Parks  v.  St.  Louis  S.  W.  Ry.  Co.  of 
Texas  (Tex.  Civ.  App.)  125. 

In  an  action  by  a  servant  for  injuries  due 
to  the  defective  rigging  of  a  derrick,  evidence 
that  defendant,  diortly  after  the  accident,  spoke 
of  the  improper  rigging  of  the  derrick  and  di- 
rected that  it  be  changed,  held  admissible. — 
Young  v.  Hahn  (Tex.  Civ.  App.)  203. 

In   action   by   longshoreman   against   master  . 
for  injuries  sustained  while  loading  a  ship,  cer- 
tain testimony  for  defendant  held  of  no  avail 
to  him  as  overcoming  other  facts  and  circum- 
stances.— Young  V.  Uahn  (Tex.  Civ.  App.)  203. 

In  action  by  servant  for  injuries,  evidence 
held  to  show  negligence  of  defendant. — ^Texas 
&  N.  O.  R.  Co.  V.  Gardner  (Tex.  Civ.  App.)  217. 

Evidence  to  rebut  contributory  negligence,  in 
action  by  railroad  telegrapher  for  injuries,  held 
properly  admitted  under  restriction  in  instruc- 
tions.—Galveston,  H.  &  S.  A.  Ry.  Co.  V.  Jenk- 
ins (Tex.  Civ.  App.)  233. 

In  an  action  for  injury  to  a  brakeman  while 
coupling  cars,  held,  that  the  jury  were  justified 
in  finding  that  a  rule  requiring  cars  to  be 
brought  to  a  full  stop  before  coupling  was  not 
enforced,  and  that  plaintiff  was  not  guilty  of 
contributory  negligence.— Sugarland  Ry.  Co.  v. 
Archer  (Tex.  Civ.  App.)  430. 

Though  petition  in  action  for  injury  to  em- 
ploye shows  certain  negligence  to  be  the  proxi- 
mate cause,  other  negligence  may  be  alleged 
and  proved. — Hildenbrand  v.  Marshall  (Tex. 
(nv.  App.)  492. 

In  an  action  against  a  railway  company  for 
injuries  to  a  servant,  evidence  that  injured 
employ^  of  defendant  would  have  to  execute 
a  release  of  his  claim  for  damages  before  re- 
turning to  work  held  admissible. — Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  Hawk  (Tex.  Civ. 
App.)  1037. 

i  lO.  ^—  Trial  of  actions  for  Injuries. 

Where  an  instruction  submits  the  issue 
whether  a  servant's  injury  was  the  result  of 
a  defect  in  a  machiue  or  of  bis  own  negligeuce, 
held,  there  is  no  occasion  for  instructing  that 
promise  of  the  master  to  repair  the  defect  re- 
lieves the  servant  of  the  assumption  of  the 
risk. — Reiser  v.  Southern  Planing  Mill  &  Lum- 
ber Co.  (Ky.)  1085. 

The  use  in  an  instruction  of  the  words  "rea- 
sonable care,"  instead  of  "ordinary  care," 
held  to  have  been  without  error. — Louisville  & 
N.  R.  Co.  V.  Pointer's  Adm'r  (Ky.)  1108. 

In  an  action  by  a  servant  for  injuries,  an  in- 
struction given  on  contributory  negligeuce  held 
not  erroneous,  in  the  absence  of  a  requested 
instruction.— Ritt  v.  True  Tag  Paint  Co.  (I'enn.) 
324. 

In  an  action  against  a  railroad  company  for 
the  death  of  a  switchman,  alleged  to  have  been 
caused  by  improper  signals,  an  instruction  re- 
quiring plaintiff  to  prove  that  the  signals  were 
not  the  customary  ones,  regardless  of  whether 
they  were  safe,  and  of  deceased's  knowledge  of 
the  custom  relied  on,  was  properly  refused.— 
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Gulf,  C.  &  S.  F.  Ry.  Co.  t.  Hill  (Tex.  Sup.) 
136. 

Where  plaintiff's  own  evidence  indicates  con- 
tributory negligence  and  assumption  of  risk, 
though  not  to  Ruch  an  extent  as  to  require  an 
instructed  verdict  for  defendant,  it  is  improper 
to  instruct  that  the  burden  of  m-oving  such  de- 
fense is  on  defendant.— OiUt,  C.  &  B.  F.  Ry. 
Co.  V.  Hill  (Tex.  Sup.)  136. 

In  an  action  against  a  railroad  company  by  a 
brakeman  for  injury  claimed  to  have  resulted 
from  defendant's  negligence,  evidence  consider- 
ed, and  held,  that  the  issue  of  contributory  neg- 
ligence was  properly  submitted  to  the  jury. — 
Parks  v.  St.  Louis  S.  W.  Ry.  Co.  of  Texas 
(Tex.  CSV.  App.)  126. 

In  au  action  against  a  railroad  company  by 
a  brakeman  for  injury  claimed  to  have  resulted 
from  a  defective  roadbed,  evidence  considered, 
and  held,  that  the  court  did  not  err  in  charging 
that  the  evidence  did  not  show  such  defect. — 
Parks  V.  St.  Louis  S.  W.  Ry.  Ck>.  of  Texas 
(Tex.  Civ.  App.)  1*25. 

In  an  action  by  a  servant  for  injuries,  de- 
fendant was  entitled  to  an  instruction  on  the 
issue  of  fellow  servants,  though  the  main 
charee  had  based  the  right  of  recovery  on  the 
negligence  of  one  who  was  a  vice  principal. — 
Voung  V.  Hahn  (Tex.  Civ.  App.)  203. 

In  action  by  servant  tor  injuries  from  con- 
tact with  and  inhalation  of  poisons,  held,  un- 
der the  pleadings  and  proof,  not  error  not  to 
exclude  all  save  certain  poisons  from  consid- 
eration of  jury.— Texas  &  N.  O.  R.  Co.  v. 
Gardner  (Tex.  Civ.  App.)  217. 

In  action  by  servant  for  injuries,  the  jury 
would  be  presumed  to  have  based  their  verdict 
on  an  issue  which  the  evidence  fully  sustained. 
—Texas  &  N.  O.  R.  Co.  v.  Gardner  (Tex.  Civ. 
App.)  217. 

Instruction  In  action  by  railroad  telegrapher 
for  injuries,  requiring  both  freedom  from  neg- 
ligence and  evidence  of  contributory  negligence 
to  warrant  finding  for  company,  held  error. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Jenkins  (Tex. 
Civ.  App.)  233. 

A  servant  receiving  personal  injuries  heUt 
not  to  have  assumed  the  risk  as  matter  of  law. 
—American  Cotton  Oo.  v.  Smith  (Tex.  CIt. 
App.)  443. 

A  servant  receiving  personal  injuries  held  not 
guilty  of  contributory  negligence  as  matter  of 
law.— American  Cotton  Co.  t.  Smith  (Tex.  Civ. 
App.)   443. 

In  an  action  against  a  railway  company  for 
the  death  of  a  fireman,  decedent's  consent  to 
a  violation  of  the  rules  of  the  company  as  to 
the  opei'Btiou  of  its  trains  held  not  to°  consti- 
tute negligence  _per  se.- Gulf.  C.  &  S.  F.  Ry. 
Co.  V.  Cornell  (Tex.  Civ.  App.)  980. 

An  instruction  held  to  render  unnecessary 
one  that  the  employ^  is  not  required  to  in- 
spect appliances  before  using  them.— Moore  T. 
Missouri,  K.  &.  T.  Ry.  Co.  of  Texas  (Tex. 
Civ.   App.)  997. 

An  instruction  that  the  master  is  not  liable, 
if  the  defects  were  as  open  to  the  observation 
of  the  emploj-g  as  of  the  master,  held  proper. — 
Moore  v.  Missouri,  K.  &  T.  Ry.  CV>.  of  Texas 
(Tex.  Civ.  App.)  997. 

In  an  action  against  a  railway  company  for 
iujnries  to  a  servant,  an  instruction  as  to  de- 
fendant's duty  held  warranted  by  the  evidence. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 
Hawk  (Tex.  Civ.  App.)  1037. 

In  an  action  ngniust  a  railway  company  for 
injuries  to  a  servant,  an  instruction  as  to  de- 
fendant's duty  held  not  erroneous.— Missouri, 
K.  &  T.  Ity.  Co.  of  Texas  t.  Hawk  (Tex. 
Civ.  App.)  1037. 
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In  an  action  against  a  railway  company  for 
injuries  to  a  servant  while  riding  on  a  work 
train,  an  instruction  on  the  assomptlon  of  risk, 
held  not  erroneooa.— Miasoori,  K.  ft  T.  By.  Co. 
of  Texas  v.  Hawk  (Tex.  Oiv.  App.)  1037. 

111.  XdabUlties    for    inJiurlM    to    tUrd 
persona. 

Stevedore,  who  contracts  to  load  a  ship,  and 
for  such  purpose  uses  appliances  belonging  to 
the  ship,  is  charged  with  the  duty  toward  em- 
loyte  of  seeing  that  the  appliances  are  safe. — 
'oung  V.  Hahn  (Tex.  Civ.  App.)  203. 

Where  a  railroad  intrusted  the  switching  of 
its  coaches  at  a  certain  point  to  the  yard  crew 

,  of  another  road,  it  was  liable  for  the  negli- 
gence of  such  crew  in  the  performance  of  that 

'  duty.— Gulf,   C.  &  S.   F.   Ry.   Co.  v.   Sheltoo 

j  (Tex.  Civ.  App.)  658. 

{12.   Xnterferenoe  with  the  relation  by 

I  third  persons. 

I     The  employment  by  a  manufacturer  of  stoves 

:  of  a  traveling  saiesnum  while  under  contract 
with  wholesale  dealers  to  sell  exclusively  for 

'  them  does  not  give  a  right  of  action  for  dam- 
ages, though  the  act  was  done  maliciously. — J. 

;  S.  Brown  Hardware  Co.  r.  Indiana  Stove 
Works  (Tex.  Civ.  App.)  805. 

MATERIALITY. 

Of  evidence,  see  "Criminal  Law,"  f  4;  "Evi- 
dence," I  4. 

MEASURE  OF  DAMAGES. 

See  "Damagea,"  i  4. 

mechanics;  liens. 

Effect  of  proceedings  in  bankruptcy,  see 
ruptcy.-'^l  1. 

{  1.     Prooeedlnsa  to  perfeot. 

Where  various  papers  forming  part  of  a  me- 
chanic's lien  account  refer  to  each  other  in  snch 
a  way  as  to  give  the  information  required  by 
the  lien  law  touching  the  materials  and  labor 
furnished,  the  account  will  be  held  sufficient. — 
Holland  v.  Cunliff  (Mo.  App.)  737. 

A  charge  in  a  mechanic's  lien  account  is  not 
a  "lumping"  one,  where  it  includes  only  lien- 
able  items  which  were  the  sabject  of  one  c<mi- 
tract  for  a  given  price,  which  is  also  shown  to 
be  the  reasonable  value  of  the  article  furnish- 
ed.—Holland  V.  Cunliff  (Mo.  App.)  737. 

I  S.    Operation  and  effoet. 

Under  the  Missouri  statute,  a  mechanic's  lien 
dates  from  the  time  of  the  commencement  of 
the  improvement. — Holland  v.  Cunliff  (Ho. 
App.)  737. 

Where  separate  buildings  have  been  erected 
upon  contiguotis  lots  under  one  general  contract, 
a  mechanic's  lien  may  be  obtained  on  props' 
proceedings  against  all  the  property,  under  the 
Missouri  statute. — Holland  v.  Cunliff  (Mo.  App.) 
737. 

A  mechanic's  lien  for  labor  or  materials  in 
erecting  a  building  is  a  paramount  lien  on  the 
building,  as  against  a  prior  deed  of  trust  on  the 
land  on  which  the  building  is  situated. — Holland 
V.  Cunliff  (Mo.  App.)  737. 

{  8.    Assignment  of  lien  or  elalm. 

A  conditional  order  on  his  attorney,  given  by 
one  claiming  a  mechanic's  lien,  held  not  such 
an  assignment  of  the  lienor's  claim  as  would 
defeat  his  action  to  enforce  hia  Uen. — Holland 
V.  Cunliff  (Mo.  App.)  737. 

S  4.    WalTer,     dlseharfe,     toImmo,     and 
satisfaetlon. 

A  purty  miiy  waive  in  advance  the  benefits 
of  the  mechanic's  lien  law. — Keller  v.  Home 
Life  Ins.  Co.  (Mo.  App.)  612. 


Digitized  by 


Google 


INDEX. 


1179 


{    B.     Eaforoement. 

In  an  action  by  a  subcontractor  of  a  lessee 
to  enforce  a  mechanic's  lien  nnder  Rev.  St. 
1899,  i  4203,  evidence  considered,  and  held,  that 
findings  that  the  lessee  was  agent  tor  the  ovner 
to  procure  the  work,  and  that  plaintiff  was  en- 
titled to  a  lien  ou  the  fee,  were  justified.^Win- 
slow  Bros.  Co.  t.  McCnlly  Stone  Mason  Oo. 
(Mo.  Sap.)  304. 

A  mecfaanio's  lien  cannot  be  maintained  where 
the  steps  necessary  to  hold  the  principal  con- 
tractor have  been  omitted ;  but  only  one  of  two 
need  be  made  a  party  defendant  to  the  suit. — 
Holland  v.  Cunliff  (Mo.  App.)  737. 

A  personal  judgment  against  a  contractor  is 
not  essential  to  a  mechanic's  Hen  under  the 
Missouri  statute,  and  even  the  omission  to  make 
him  a  party  to  the  lien  suit  is  a  mere  irreg- 
tilarity.— Holland  v.  Ounliff  (Ma  App.)  787. 

MEMORANDA. 

Required  by  statute   of  fraods,  see   "Frauds, 
Statute  of,"  i  2. 

MENTAL  SUFFERING. 


mages  for  delay  In  delivering 
Telegrapha  and  Telephones," 


"Judg- 


Ab  element  of  damai 
telegram,  see 

MERGER. 

Of   cause   of  action  in  judgment, 
ment,"  i  3. 

MESNE  PROCESS. 

In  ejectment,  see  "Ejectment,"  i  4. 

MESSAGES. 

Transmission    by     telegraph  -  companies,    see 
"Telegrapha  and  Telephones,"  f  2. 

MILLS. 

I^iability  of  miller  as  bailee,  see  "Bailment,** 

MINES  AND  MINERALS. 

f   1.    Pvbllfl  mineral  buitU. 

A  lode  or  vein  is  a  body  of  mineral  or  mineral 
body  of  rock  within  defined  boundaries  in  the 
general  mass  of  a  mountain. — Buffalo  Zinc  & 
Copper  Co.  v.  Crump  (Ark.)  572. 

Description  of  mining  claim  held  sufficient. — 
Buffalo  Zinc  &  Copper  Co.  r.  Ommp  (Ark.) 
r)72. 

Though  notices  of  locations  of  mining  claims 
were  not  recorded  in  30  days,  they  are  suffi- 
cient, if  recorded  before  any  adverse  rights  are 
acquired. — Buffalo  Zinc  &  <3opper  Co.  v.  Crump 
(Ark.)  572. 

Facts  held  not  to  show  abandonment  of  min- 
ing claim.  —  Buffalo  Zinc  &  Copper  Co.  t. 
Crump  (Ark.)  572. 

Under  Rev.  St  U.  S.  {  2324,  a  mining  claim- 
ant who  has  failed  to  perform  the  work  for 
some  years,  but  resumes  work  in  good  faith,  is 
entitleid  to  the  property  as  against  a  relocator 
after  resumption.— Buffalo  Zinc  &  C!opper  Co. 
T.  Crump  (Ark.)  672. 

Where  locators  of  mining  claims  never  under- 
took to  develop  them,  and  Dther  clRimants  took 
possession  and  developed "  them  for  a  longer 
time  than  the  period  of  limitation,  the  title  of 
the  last  claimant  was  good. — Buffalo  Zinc  & 
Copper  Co.  r.  Onmp  (Ark.)  572. 

Where  a  purchaser  of  mining  claims  has 
held  them  adversely  for  the  period  of  limitation. 


it  will  be  presumed,  as  against  an  adverse 
claimant,  that  the  claims  were  regularly  lo- 
cated.—Buffalo  Zinc  &  Copper  C!o.  t.  Crump 
(Ark.)  B72. 

The  burden  of  proving  forfeiture  of  mining 
claim  by  the  failure  to  perform  the  annual  la- 
bor rests  upon  him  who  sets  it  up. — ^Buffalo 
Zinc  &  Copper  Oo.  v.  Crump  (Ark.)  572. 

Answer  in  an  action  to  recover  a  mining 
claim  held  not  to  put  the  legality  of  a  corrected 
location  in  issue. — Buffalo  Zinc  &  Copper  Co.  t. 
Crump  (Ark.)  572. 

MINORS. 

See  "Infante.*! 

MISJOINDER. 

Of  caoses  of  action,  aee  "Action,"  (  2. 

MISREPRESENTATION. 

See  "False  Pretensea";  "Fraud.** 

MODIFICATION. 

Of  judgment  or  order  on  appeal,  aee  "Appeal 
and  Error,"  |  24. 

MONEY  RECEIVED. 

Recovery  of  payment  in  general,  see  "Pay- 
ment," S  4. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  (  6. 

An  action  for  money  had  and  received  may 
be  maintained  where  defendant  has  recoived 
money  to  which  plaintiff  is  entitled,  though  there 
be  no  privity  of  contract  between  the  parties. 
—Richardson  T.  Moffit-West  Drug  Co.  (Mo. 
App.)  3»8. 

Alleged  admission.  In  an  action  for  money 
had  and  received  by  defendant  and  belonging 
to  plaintiff's  intestate,  that  plaintiff's  intestate 
was  indebted  to  defendant,  held  not  to  show 
any  right  to  retain  the  money. — Richardson  v. 
Mofflt-West  Drug  Co.  (Mo.  App.)  398. 

Allegation  in  petition  in  an  action  for  money 
had  and  received  that  the  money  was  "dnv 
paid"  to  defendant  held  not  to  admit  that  de- 
fendant was  entitled  to  retain  the  same. — Rich- 
ardson   v.   Moffit-West   Drug   Co.    (Mo.    App.) 

am. 

Petition  %el<f  to  state  a  cause  of  action  for 
money  had  and  received. — Richardson  ▼.  Mof- 
fit-West Drug  Oo.   (Mo.  App.)   398. 

MONOPOLIES. 

Validity  of  antitrust  act  as  denial  of  equal  pro- 
tection of  laws,  see  "(constitutional  Law,"  |  4. 

I   1.    Trusts  and  otiier  oomblnatlon*  In 
restraint  of  trade. 

The  purchase  of  six  cotton  compresses  by  a 
cotton  compress  company  on  one  day  held  not 
to  show  that  the  object  of  iucorporation  was  to 
do  a  lawful  act  to  effect  an  unlawful  purpose, 
—the  restraint  of  trade. — State  v.  Shippers 
Compress  &  Warehouse  Co.  (Tex.  Sup.)  58. 

Evidence  tield  to  show  that  the  purchase  by 
one  cottou  compress  company  of  six  different 
cotton  compresses  did  not  restrict  aids  to  com- 
merce.—State  V.  Shippers'  Compress  &  Ware- 
house Co.  (Tex.  Sup.)  58. 

MORTGAGES. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances," i  1. 
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Of    married    women's    separate    property ,  see 

"Husband  and  Wife,"  i  2. 
Of  personal  property,  see  "Chattel  Mortgages." 

{    1.  Reqvialtes  and  ▼alldlty. 

Deeds  by  which  a  wife's  land  was  conveyed 
to  her  husband  held  a  mortgage  to  secure  mon- 
ey advanced  by  her  husband  to  pay  liens  prior 
to  the  marriage.— Dillon  v.  Dillon  (Ky.)  1099. 

Evidence  held  insufficient  to  support  a  claim 
that  a  deed  of  trust  under  which  plaintiffs  in 
ejectment  claimed  was  a  forgery. — Patton  v. 
Fox  (Mo.  Sup.)  287. 

I  2.     Constrnetion  and  operation. 

A  mortgage  lien  on  real  estate  covered  im- 
provements placed  on  the  building  which  could 
not  be  severed  from  it,  and  was  superior  to  a 
subsequent  mechanic's  lien  for  such  improve- 
ments.—Citizens'  Nat.  Banli  v.  Strauss  (Tex. 
ttv.  App.)  86. 

(   3.    Transfer    of    property    mortKaged 
or  of  equity  of  redemption. 

A  conveyance  to  a  mortgagee  by  a  mort- 
gagor of  his  equity  of  redemption.  In  considera- 
tion of  the  debt  secured,  is  supported  by  a  valid 
consideration.— Glover  v.  Fitzpatrick  (Ind.  T.) 
856. 

Where  purchaser  of  land  assumes  a  mort- 
gage tbereou,  the  equity  of  redemption  is  a 
consideration  for  the  promise  to  pay  the  mort- 
gage debt.— Steele  v.  Johnson  (Mo.  App.)  1065. 

{  4.    Payment   or  performance   of   con- 
dition, release,  and   aatlsfaotlon. 

A  conveyance  to  a  mortgagee  by  a  mortga- 
gor of  bis  interest  in  the  mortgaged  property 
pending  a  foreclosure  suit  held  not  to  convey 
only  the  mortgagor's  equity  of  redemption. — 
Glover  v.  Fitzpatrick  (Ind.  T.)  856. 

{  5.     Foreoloanre  by  ezerelse   of  power 
of  sale. 

Under  Sand.  &  H.  Dig.  §  5112,  where  the  ap- 
praisers of  mortgaged  property  and  the  ju.stice 
of  the  peace  who  appointed  them  all  resided  out 
of  the  county  in  which  the  land  was  situated, 
the  sale  was  void.— Raines  v.  Graham  (Ark.) 
551. 

Power  of  sale  in  deed  of  trust  held  revoked 
by  death  of  one  to  whom  was  conveyed  an  in- 
terest in  the  land  subject  to  payment  of  part  of 
secured  debt. — Whitxuire  v.  May  (Tex.  Civ. 
App.)  100. 

Notice  of  sale  under  trust  deed  htld  not  post- 
ed as  required  by  statute. — National  Loan  & 
Investment  Co.  v.  Dorenblaser  (Tex.  Civ. 
App.)  1010. 

Sale  under  a  trust  deed  held  invalid.— Na- 
tional Loan  &  Investment  Co.  v.  Dorenblaser 
(Tex.  Civ.  App.)  1019. 

Sale  of  lots  as  a  whole  under  trust  deed  held 
no  abuse  of  discretion,  in  the  absence  of  evi- 
dence that  a  bettei-  price  would  have  been  ob- 
tained by  a  sale  in  parcels.— National  Loan  & 
Investment  Co.  v.  Dorenblaser  (Tex.  Civ.  App.) 
1019. 

{  6.     Foreclosure  by  action. 

Where  uo  reservation  of  the  fee  in  a  railroad 
right  of  way  is  made  in  any  of  the  proceedings 
or  deed  in  a  foreclosure  of  a  mortgage  on  lands 
traversed  by  such  right  of  way,  the  fee  passes 
to  the  purchaser.— McLemore  v.  Memphis  &  C. 
H.  Co.  (Tenn.)  338. 

Failure  to  recognize  the  right  of  a  junior  lien 
holder  to  redeem  held  not  ground  for  reversal; 
it  appoariug  that  the  total  value  of  the  prop- 
erty was  less  than  the  amount  of  the  senior 
lien.— Citizens'  Nat.  Bank  v.  Strauss  (Tex.  C!iv. 
App.)  80. 

f  7.     Redemption. 

A  suit  to  foreclose  a  junior  lien  on  property 
which  had  been  sold  to  satisfy  a  prior  mortgage 
held  not  an  action  to  redeem;   no  tender  having 


been  made  of  the  amount  of  the  junior  lien. — 
Citizens'  Nat.  Bank  v.  Strauss  (Tex.  Civ.  App.) 

86. 

MOTIONS. 

Arrest  of  judgment  iu  criminal  prosecutions,  see 
"Criminal  Law,"  §  15. 

Change  of  venue  in  civil  actions,  see  "Venue,** 
i  2. 

Continuance  in  civil  actions,  see  "Continuance." 

Direction  of  verdict  in  civil  actions,  see  "Trial," 
i  C. 

New  trial  in  civil  actions,  see  "New  Trial."  f  2. 

New  trial  iu  criminal  prosecutions,  see  "Crim- 
inal Law,"  §  15. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  $  5. 

Quashing  indictment  or  information,  see  "In- 
dictment and  Information."  i  4. 

Relating  to  pleadings,  see  "Pleading,"  {  7. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  School  Districts," 
12. 

Garnishment  of  municipal  funds,  see  "Gar- 
nishment," i  1. 

Ordiuances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Street  railroads,  see  "Street  Railroads. 

{   1.    OoTemmental    powers    and    fone- 
tlons  in  seneral. 

As  cities  of  the  first,  second,  third,  and  fourUi 
classes  are  each  expressly  empowered  to  estab- 
lish or  maintain  pesthouses  or  hospitals,  the 
omission  to  confer  that  power  on  cities  of  the 
fifth  class  manifests  a  legislative  determination 
to  withhold  the  pow^er.— Arnold  t.  City  of  Stan- 
Ford  (Ky.)  726. 

i  2.    IieglsIatiTe    control    of    mnnloipal 
acts,  rights,  and  liabilities. 

Acts  1889,  c.  59,  permitting  children  outside 
the  limits  of  a  city  to  attend  its  schools,  h^ld 
not  Invalid  as  an  appropriation  of  municipal 
funds  to  other  than  corporate  purposes,  con- 
trary to  Const,  art.  2,  f  29.— Edmoudson  t. 
Board  of  Education  (Tenn.)  274. 

I  3.     ProceedlnKS    of    conncll    or    other 
KDTemlng  body. 

Tn  an  action  to  enjoin  prosecutions^  for  the 
violation  of  an  ordinance  and  to  test  its  valid- 
ity, the  question  whether  the  acts  charged  con- 
stitute a  violation  of  the  ordinance  cannot  be 
considered.— Cliesakeape  &  O.  Ily.  Co.  v.  City  of 
Maysville  (Ky.)  728. 

An  ordinance  in  conflict  with  the  charter  is 
void.— Kemp  v.  City  of  Monett  (Mo.  App.)  31. 

{  4.     OlBoers,  agents,  and  employta.   . 

Under  Ky.  St.  §3486,  it  is  not  necessary  that 
the  mayor  shall  be  absent  for  three  days  after 
the  election  of  the  chairman  pro  tem.  of  the 
board  of  council  before  the  latter  is  authorixed 
to  act  as  mayor. — Chesapeake  &  O.  Ry.  Co.  v. 
City  of  Maysville  (Ky.)  728. 

A  policeman's  official  bond  held  to  be  con- 
trolled by  Ky.  St  §S  3571,  3572,  providing  that 
the  commonwealth  of  Kentucky  should  be  the 
obligee  of  official  bonds.— Connelly  v.  Ameiv 
lean  Bonding  &  Trust  Co.  (Ky.)  959. 

An  official  bond  that  a  certain  policeman 
should  "well  and  truly  perform  each  and  all 
the  duties  of  said  office  •  »  »  required  of 
him  by  law"  is  broad  enough  to  cover  an  un- 
lawful arrest.— Connelly  v.  American  Bonding 
&  Trust  Co.  (Ky.)  959. 

An  official  bond  that  a  certain  policeman 
should  "well  and  truly  perform  each  and  all  the 
duties  of  said  office  *  •  •  required  of  turn 
by  law"  is  broad  enough  to  cover  an  illegal 
punishment  by  the  officer. — Connelly  v.  Amer- 
ican Bonding  &  Trust  Ca  (Ky^^d58.       . 
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In  action  on  policeman's  bond,  allegations 
that  an  arrest  was  made  "without  authority  of 
law"  and  "wronKfulIy"  fails  to  state  a  cause 
of  action. — Connelly  v.  American  Bonding  & 
Trust  Co.  (Ky.)  959. 

Averment  in  a  petition  based  on  an  alleged 
breach  of  policeman's  ofDcial  bond  that  he  had. 
In  making  an  arrest,  "wrongfully,  cruelly,  and 
severely  assaulted,  beat,  and  bruised  the  plain- 
tiff," held  not  to  be  sutHciently  specific— Con- 
nelly T.  American  Bonding  &  Trust  Co.  (Ky.) 
958. 

Under  a  charter  of  a  city  of  the  fourth  class, 
proyidiug  that  the  aldermen  can  fix  the  com- 
pensation of  all  officers  of  the  city,  the  board 
ma,T  provide  that  certain  fees  payable  to  a  city 
attorney  on  conviction  of  violation  of  ordinance 
shall  be  coutingent  on  their  collection. — Kemp  T. 
City  of  Monett  (Mo.  App.)  HI. 

Under  Rev.  St.  1899,  {  SO-W,  an  ordinance 
providing  for  fees  for  city  attorney  on  convic- 
tion of  violation  of  city  ordinances  is  valid.— 
Kemp  V.  City  of  Monett  (Moi  App.)  81. 

Ordinance  regnlating  the  compensation  of  a 
<nty  attorney  construed,  and  held  that,  where 
defendants  were  convicted  of  violating  city  or- 
dinances, but  the  costs  were  not  collected,  the 
attorney  was  not  entitled  to  fees. — Kemp  v. 
City  of  Monett  (Mo.  App.)  31. 

Under  a  charter  regulating  the  appointment 
of  city  officers  and  providing  for  their  suspen- 
sion or  removal,  a  building  inspector,  assistant 
of  the  commissioner  of  public  buildings,  re- 
taining his  position  after  a  change  in  his  of- 
fice, made  by  ordinance  passed  subsequent  to 
such  charter,  held  liable  to  removal  at  the  pleas- 
ure of  the  commissioner  of  public  buildings. — 
State  ex  rel.  Bartraw  v.  Ix>ngfellow  (Mo.  App.) 
596. 

Under  a  city  charter,  inspectors  of  buildings, 
appointed  by  the  commissioner  of  public  build- 
ings and  approved  by  the  mayor,  are  assist- 
ants, removable  at  pleasure. — State  ex  rel.  Bar- 
traw V.  Longfellow  (Mo.  App.)  596. 

That  a  notice  to  a  building  inspector  of  his 
removal  is  signed  by  the  president  of  the  board 
of  public  improvements,  as  well  as  by  the  com- 
missionnr  of  public  buildings,  does  not  affect 
the  validity  of  the  notice.— State  ex  rel.  Bar- 
traw V.  Longfellow  (Mo.  App.)  596. 

A  city  ordinance,  referring  to  "all  appoint- 
ments of  janitors,  engineers,  or  other  persons," 
does  not  include  inspectors  of  buildings.— State 
ex  rel.  Bartraw  v.  Ixingfellow  (Mo.  App.)  596. 

Municipal  assembly  A«I<i  authorized  to  alter 
salaries  of  city  officers  who  do  not  draw  an 
annual  salary  or  are  not  employed  for  a  defi- 
nite term. — State  ex  rel.  Bartraw  v.  Longfel- 
low (Mo.  App.)  596. 

{  S.     Contracts  in  Keneral. 

An  election  commissioner  of  St.  Louis  held 
not  a  city  officer  so  as  to  prevent  the  cor- 
poration of  which  he  is  president  making  a  con- 
tract with  'the  city.— State  ex  rel.  Aloe  Instru- 
ment Co.  v.  Meier  (Mo.  App.)  (itiS. 

i  6.     Pnbllo  improYements. 

Power  of  a  city  council  to  abandon  an  im- 
provement, where  no  vested  rights  are  violated, 
held  impliaWe  from  Sand.  &  H.  Dig.  §  .^j.S29.— 
Board  of  Improvement  of  Morrilton  Water- 
works Improvement  Dist.  v.  Eari  (Ark.)  577. 

Under  Rev.  St.  18M9.  f$  6109-0114,  prescrib- 
ing the  procedure  in  assessing  the  damages  and 
benefits  from  public  improvements,  final  judg- 
ment cannot  be  entered  as  to  any  one  person 
or  piece  of  property  until  the  totals  of  dam- 
ages and  benefits  have  been  ascertained.^3ity 
of  St.  Louis  V.  Nelson  (Mo.  Sup.)  4G(). 

An  abutting  owner,  whose  damages  for  a 
proposed  change  in  the  street  grade  have  not 
Men  paid,  held  not  entitled  to  enjoin  the  lay- 


ing of  railroad  tracks  in  the  street  at  the  old 
grade.— .^tna  Iron  AVorks  v.  St.  Louis  Trans- 
it Co.  (Mo.  App.)  618. 

Tax  bills  for  street  improvements  are  not  col- 
lectible unless  the  contract  for  the  improve- 
ments was  strictly  complied  vrith. — Heman  t. 
Gerard!  (Mo.  App.)  1069. 

{  7.     Folloe  power  and  rernlations. 

Under  Ky.  St.  §  3490,  subsec.  25,  an  ordi- 
nance of  a  city  of  the  fourth  class  requiring  all 
railroad  comiMinios  to  erect  safety  gates  at  cer- 
tain street  crossings  is  authorized. — Chesapeake 
&  O.  Ry.  Co.  V.  City  of  Maysville  (Ky.)  728. 

An  ordinance  expressly  authorized  by  statute 
cannot  be  declared  void  upon  the  ground  that  it 
is  an  unreasonable  and  oppressive  exercise  of  the 
police  power.— Chesapeake  &  O.  Ry.  Co.  v.  City 
of  Maysville  (Ky.)  728. 

{  8.     Use  and  recnlation  of  pnbllo  pla- 
«es,  property,  and  works. 

A  city  is  not  entitled  to  compensation  for 
rights  granted  by  it  for  a  use  of  the  streets 
during  a  time  when  the  enjoyment  of  the  right 
is  prevented  by  the  city  itself. — National  Sub- 
way Co.  V.  City  of  St.  Louis  (Mo.  Sup.)  280. 

S  9.     Torts. 

A  city  is  liable  for  injuries  resulting  from 
its  negligent  failure  to  sec  that  a  sidewalk  is 
kept  in  repair,  though  the  dangerous  condi- 
tion was  created  by  the  abutting  lot  owner. — 
City  of  Covington  v.  Johnson  (Ky.)  703. 

A  city  is  not  liable  for  injury  to  property  re- 
sulting from  its  failure  to  enact  and  execute 
ordinances  for  the  prevention  of  a  nuisance. — 
Arnold  v.  City  of  Stanford  (Ky.)  728. 

In  an  action  against  a  city  to  recover  dam- 
ages for  injury  to  plaintiff's  property  resulting 
from  the  location  by  the  city  of  a  pesthouse  near 
it,  the  petition  /tela  bad,  in  absence  of  an  aver- 
ment that  defendant,  by  its  council,  directed  the 
act  complained  of,  or  ratified  it. — Arnold  t.  City 
of  Stanford  (Ky.)  726. 

Under  Ky.  St.  i  3909,  the  coondl  cannot  bind 
the  city  by  an  ordinance  providing  for  the  erec- 
tion of  a  pesthouse  within  the  city  limits.— 
Arnold  v.  City  of  Stanford  (BCy.)  ^86. 

■Where  a  wagon,  in  ninning  over  an  iron 
plate  covering  a  gutter,  caused  it  to  fall  on 
plaintiff's  foot,  the  negligence  of  the  city  in 
permitting  the  plate  to  remain  in  that  dan- 
gerous condition  was  the  proximate  cause  of 
the  injury, — City  of  Louisville  v.  Johnson  (Ky.) 
803. 

It  is  the  duty  of  the  city  to  keep  its  streets 
in  such  a  condition  that  they  may  be  used  by 
the  public  with  reasonable  safety.— City  of 
Ix>uisville  v.  Johnson  (Ky.)  803. 

A  pedestrian  is  not  confined  to  the  footway 
crossing,  but  may  cross  at  any  point  without 
imputation  of  negligence. — City  of  liouisville  v. 
Johnson  (Ky.)  803. 

That  a  city  permitted  one  side  of  a  street 
to  become  obstructed  by  debris,  undergrowth, 
etc.,  so  as  to  leave  but  a  narrow  path  near  a 
street  car  track,  held  not  the  proximate  cause 
of  the  death  of  plaintiffs  intestate  by  l>eing 
struck  by  a  street  car,— Setter's  Adm'r  v.  City 
of  Maysville  (Ky.)  1074. 

Use  of  defective  sidewalk,  with  knowledge 
thereof,  held  not  couciusively  negligence.  — 
Beauvais  v.  City  of  St.  Louis  (Mo.  Sup.)  1(H3. 

The  fact  that  a  portion  of  Dallas  City  Char- 
ter, S  159,  giving  the  city  a  lien  on  property  for 
the  cost  of  constructing  sidewalk,  was  invalid, 
held  not  to  invalidate  the  entire  section.— City 
of  Dallas  v.  Lents  (Tex.  Civ.  App.)  166. 

Under  Dallas  City  Charter  1899,  {  158,  the 
city  held  absolved  from  liability  for  injuries 
from  defects  in  sidewalks  not  occasioned  by 
the  city  officials,— City  of  Dallas  v.  Lents  (Tex. 
Civ.  App.)  166.  ^^  I 
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1 10.   Fiscal    manacement,    pnblie    debti 
■eonrltles,  and  tazatioii. 

Where  statute!  authorize  a  city  to  levy  a  tax 
b^  virtue  of  an  election  to  be  had  under  an  or- 
dinance passed  for  that  purpose,  an  election  had 
under  a  mere  resolution  is  void. — ^Miller  t. 
State  (Tex.  Cr.  App.)  522. 

MURDER. 

See  "Homicide,"  §  1. 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  (  11. 

MUTUALITY. 

Of  obligation,  see  "Contracts,"  1 1. 

NAMES. 

Deed  held  to  snffldently  show  that  it  was  ac- 
knowledged by  the  same  person  who  executed 
it.— Amall  V.  Newcom  (Tex.  Civ.  App.)  92. 

NATIONAL  BANKS. 

See  "Banlcs  and  Banking,"  |  2. 

NAVIGABLE  WATERS. 

See  "Ferries";  "Waters  and  Water  Conrses." 

{    1.    Rights  of  pnblio. 

A  city,  havine  control  over  a  portion  of  a 
fresh  water  navigable  river  for  the  purpose  of 
constructing  and  regulating  public  wharves,  has 
no  right  to  permit  the  erection  of  a  private 
building  extending  beyond  low-water  mark.— 
State  ex  rel.  Citizens'  Electric  Lighting  & 
Power  Co.  v.  Longfellow.  (Mo.  Sup.)  374. 

The  test  of  the  navigability  of  a  stream  in 
the  legal,  technical  sense  of  the  term,  is  wheth- 
er or  not  it  has  capacity  and  suitability  for  the 
usual  purposes  of  navigation.— Webster  v.  Har- 
ris (Tenn.)  782. 

In  determining  the  navigability  of  a  body  of 

wiiter,  it  must  De  considered  in  the  condition 
in  which  it  is  at  the  time  of  the  determination, 
with  all  the  natural  obstructions  existing  in  it 
at  the  time.— Webster  v,  Harris  (Tenn.)  782. 

Evidence  in  a  suit  by  riparian  owners  to  re- 
strain the  draining  of  a  lake  considered,  and 
held  to  show  that  it  was  navigable  in  the  pop- 
ular sense,  so  as  to  give  the  public  a  right  to 
use  the  water  for  purposes  of  navigation,  though 
the  bed  of  the  lake  was  susceptible  of  private 
ownership. — Webster  v.  Harris  (Tenn.)  782. 

Evidence  in  a  suit  by  riparian  owners  to  re- 
strain the  draining  of  a  lake  examined,  and  held 
to  show  that  the  lake  was  not  a  navigable  body 
of  wnter  in  the  strict  legal  sense,  so  as  to  vest 
the  title  to  its  bed  In  the  state.— Webster  t. 
Harris  (Tenn.)  782. 

A  stream  not  navigable  in  the  legal,  technical 
sense  may  nevertheless  be  navigable  in  the 
common  aoceptation  of  the  term,  if  it  is  of 
sufficient  depth  naturally  for  valuable  flotage, 
as  for  rafts,  flatboats,  or  small  light-draft  ves- 
seLs.— Webster  v.  Harris  (Tenn.)  782. 

Though  the  title  to  the  bed  of  a  stream  which 
is  navigable,  not  in  the  legal,  but  only  in  the 
ordinary,  sense,  is  in  the  riparian  owners,  yet 
the  public  have  a  right  to  the  free  use  and  en- 
joyment of  such  a  stream.— Webster  v,  Harris 
(Tenn.)  782. 

I  2.     I>aiids  under  water. 

The  title  to  the  soil  covered  by  the  water  of 
a  stream  which  is  navigable  in  a  strict  sense 


is  held  by  the  state  in  trust  for  the  use  of  the 
public— Webster  v.  Harris  (Tenn.)  782. 

{   3.    Riparian  and  littoral  rlghim. 

The  erection  by  a  riparian  owner  on  a  freah- 
water  navigable  river  of  a  permanent  building 
between  high  and  low  water  mark  is  not  un- 
lawful as  an  interference  with  navigation. — 
State  ex  reL  Citizens'  Electric  Lighting  & 
Power  Co.  v.  Longfellow  (Mo.  Sup.)  374. 

A  riparian  owner  on  a  fresh-water  navigable 
river  owns  to  low-water  mark,  subject  to  the 
public  rights  of  navigation. — State  ex  rel.  Citi- 
zens' Electric  Lighting  &  Power  Co.  t.  Loug- 
fellow  (Mo.  Sup.)  374. 

NAVIGATION. 

See  "Navigable  Waters,"  {  1. 

NEGLIGENCE. 

Causing  death,  see  "Death,"  {  2. 

Measure  of  damages,  see  "Damages,"  8  4. 

By  particular  classes  ttf  parties. 

See  "Carriers,"  {{  1,  4;  "Municipal  Corpora- 
tions," §  9:  "Railroads,"  H  &^;  "Street 
Railroads,"  {  1. 

Bailees,  see  "Bailment." 

Employers,  see  "Master  and  Servant,"  M  3-10. 

Railroad  companies,  see  "Railroads,"  ({  5-9. 

State  fair  corporations,  see  "Agriculture." 

Telegraph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  S  2. 

(/OndiMon  or  use «!/' particular  species  o/properti/» 
works,  or  macMneri/. 

See  "Bridges,"  S  1;  "Highways,"  t  2;  "Bail- 
roads,"  1§  5-9;  "Street  Railroads,"  i  1; 
"Turnpikes  and  Toll  Roods,"  i  1. 

ContrUmtory  negtligenos. 
Of  passenger,  see  "Carriers,"  {  6. 
Of   persons   injured   by   defective   bridges,   see 

"Bridges,"  §  1. 
Of  person   injured   by   street  car,   see  "Street 

Railroads,"  §  1. 
Of    person    injured    near    railroad    track,    see 

"Raihroads,"  I  8. 
Of  servant,  see  "Master  and  Servant,"  |  7. 

(  1.     Aets     or     omissions     oonstltntlnc 
neicUiceaae. 

Railway  company  held  not  liable  for  death  of 
cattle  occasioned  by  eating  poisonous  grass  on 
right  of  way.— Brown  v.  Missouri,  K.  £  T.  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.)  178. 

In  an  action  for  injuries,  a  definition  of  ordi- 
nary care  held  unobjectionable. — St.  Louis  S. 
W.  Ry.  Co.  of  Texas  v.  Brown  (Tex.  Civ. 
App.)  1010. 

i   2.    Actions. 

On  an  issue  whether  a  platform  on  which 
plaintiff  slipped  in  jumping  from  a  moving 
train  was  greasy  at  the  time,  evidence  as  to 
whether  there  was  grease  on  it  five  months  be- 
fore was  too  remote. — Newcomb  v.  New  York 
Cent  &  H.  R.  R.  Co.  (Mo.  Sup.)  348. 

Where  a  passenger  by  mistake  boarded  the 
wrong  train,  and  was  injured  by  jumping  from 
it  while  in  motion,  evidence  as  to  whether  there 
were  signs  or  placards  on  the  car  five  months 
previous  was  not  admissible. — Newcomb  v.  New 
York  Cent  &  H.  R.  R.  Co.  (Mo.  Sup.)  348. 

On  an  issue  whether  there  was  grease  on  a 
depot  platform  when  plaintiff  fell  thereon,  evi- 
dence as  to  whether  there  was  grease  on  it  a 
week  afterwards  was  inadmissible. — Newcomb 
V.  New  York  Cent.  &  H.  R.  R.  Co.  (Mo.  Sup.) 
348. 

A  petition  alleging  that  a  hatchway  into 
which  plaintiff's  child  fell  was  not  guarded,  as 
required  by  a  certain  ordinance,  considered,  and 
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Add  Kood  as  against  a  general  demurrer.— Hirst 
T.  Ringen  Beal  Estate  Co.  (Mo.  Sup.)  368. 

Where  plaintiff  in  lier  petition  based  her 
right  to  recover  for  injury  to  her  child,  wliich 
fell  through  defendant's  hatchway,  solely  on 
the  ground  of  its  violation  of  a  city  ordinance 
which  required  such  hatchway  to  l>e  guarded, 
she  conld  not  recover  on  the  ground  of  the  com- 
mon-law negligence  of  defendant. — Hirst  t. 
Ringen  Real  Estate  Co.  (Mo.  Sup.)  368. 

In  action  by  servant  against  master  for  in- 
juripR,  certain  instruction  as  to  contributory 
negligence  held  properly  refused.— Gulf,  C.  &  S. 
F.  Ry.  O).  V.  Mangham  (Tex.  Ot.  App.)  80. 

In  au  action  for  injuries,  the  use  of  the 
term  "reasonably  prudent  person,"  instead  of 
"ordinarily  prudent  person,"  in  an  instruction, 
held  immaterial.— St.  Louis  S.  W.  Ry.  Co.  of 
Texas  v.  Brown  (Tex.  Civ.  App.)  1010. 

NEGOTIABLE  INSTRUMENTS. 

Se«  "Bills  and  Notes." 

NEWLY-DISCOVERED    EVIDENCE. 

Ground  for  continuance,  see  "Continnance." 
Ground  for  new  trial,  see  "Criminal  Law,"  f 
15;   "New  Trial,"  g  1. 

NEW  PROMISE. 

Within  statute  of  limitations,  see  "Limitation 
of  Actions,"  S  3. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  "Criminal  Law," 

i  15. 
Necessity  of  motion  tor  purpose  of  review,  see 

"Appeal  and  Error,"  §  7. 
Remand  by  appellate  court  for  new  trial,  see 

"Appeal  and  Error,"  S  24. 

{    1.    Oronnds. 

Newly  discovered  evidence,  which  is  unsatis- 
factory, and  which  is  at  most  merely  cumu- 
lative, does  not  authorize  a  new  trial. — ^Akers 
V.  Akers  (Ky.)  715. 

Newly  discovered  evidence,  consisting  of  an 
alleged  title  bond,  considered,  and  hela  insntB- 
cient  to  justify  a  new  trial  as  to  the  ownership 
of  certain  land.— Ramey  v.  Crum  (Ky.)  950. 

Allowing  new  trial,  because  plaintiff  was  pre- 
vented by  sickness  of  his  child  from  preparing 
bis  case,  held  not  an  abuse  of  discretion.— 
Jackson  v.  Shapard  (Ky.)  954. 

Where  plaintiff  sued  for  a  breach  of  contract, 
and  the  court  instructed  authorizing  substantial 
damages,  but  the  jury  returned  a  verdict  for 
nominal  damages,  the  grant  of  a  new  trial  was 
proper.— Laclede  Power  Co.  T.  Nash-Smith  Tea 
&  Coffee  Co.  (Mo.  App.)  27. 

Where  the  trial  court  rules  that  a  verdict  is 
against  the  evidence,  it  is  a  decision  that  the 
verdict  is  against  the  weight  of  evidence.— La- 
clede Power  Co.  v.  Nash-Smith  Tea  &  Coffee 
Co.  (Mo.  App.)  27. 

An  assignment  of  error  in  a  motion  for  new 
trial  that  the  verdict  was  wholly  unwarranted 
by  the  evidence  is  a  sufficient  objection  to  its 
excessive  amount. — Trustees  of  Christian  Uni- 
versity V.  Hoffman  (Mo.  App.)  474. 

i  2.     ProoeedlnKs  to  procure  new  trial. 

A  motion  for  new  trial,  setting  out  the  er- 
rors complained  of  in  the  language  of  the  stat- 
ute (Mansf.  Dig.  i  5157,  pars.  1,  6,  8 ;  Ind.  T. 
Ann.  St.  1888,  i  3302),  and  without  specifica- 
tions of  the  separate  grounds,  held  insufficient. 
—Hughes  Bros.  Mfg.  Co.  v.  Reagan  (lud.  T.) 
940. 


The  assignment  as  grounds  for  a  new  trial 
that  the  court  admitted  incompetent  evidence 
and  misinstmcted  the  jury  is  too  general  to  be 
considered.— Akers  v.  Akers  (Ky.)  715. 

Court  can  rescind  an  order  awarding  a  new 
trial  and  reinstate  the  judgment — Hume  v. 
John  B.  Hood  Camp  Confederate  Veterans 
(Tex.  Civ.  App.)  643. 

Affidavit  of  bailiff  held  not  to  show  miscon- 
duct of  ju^  requiring  a  new  trial. — Moore  v. 
Missouri,  K.  &  T.  Ry.  Oo.  of  Texas  (Tex.  Civ. 
App.)  997. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit" 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE 

Before  action,  see  "Ejectment,"  I  1;  "Tele- 
graphs and  Telephones,"  g  2. 

Of  paTtUMlar  fa«t»,  aet$,  or  proceetHnga. 

Action  or  process,  see  "Process,"  {  1. 

Commissioner's  sale,  see  "Executors  and  Ad- 
ministrators," §  5. 

Defenses  on  notes,  see  "Bills  and  Notes,"  S  3. 

Exhibition  of  demand  against  estate,  see  "Ex- 
ecutors and  Administrators,"   |  4. 

Nonpayment  or  protest  of  bill  or  note,  see  "Bills 
and  Notes,"   i  4. 

Sale  under  power  in  mortgage,  see  "Mort- 
gages," 8  5^ 

To  produce  documents,  see  "Evidence,"  t  6. 

To  particular  cUusea  of  partle*. 
See    "Principal    and    Agent,"    {    2. 

NOVATION. 

Where  plaintiff  and  defendant  contracted  to 
exchange  certain  properties,  and  afterwards  a 
new  agreement  between  the  parties  was  made 
and  performed,  it  amounted  to  a  novation.— 
Holmes  r.  Leodbetter  (Mo.  App.)  23. 

NUISANCE. 

{   1.    Private  nnlsances. 

A  blacksmith  shop  is  not  a  nuisance  per  se.— 
Marrs  v.  Fiddler  (Ky.)  953. 

Equity  will  not  restrain  the  erection  of  a 
building  on  the  ground  that  it  is  a  nuisance. 
unless  its  character  shows  it  to  be  a  nuisance 
per  se.— Marrs  v.  Fiddler  (Ky.)  953. 

Evidence  in  an  action  by  a  near-by  resident 
and  property  owner  for  damages  from  the  es- 
tablishment and  operation  of  a  coal  depot  held 
to  sustain  a  verdict  for  defendant. — Daniel  v. 
Ft.  Worth  &  R.  G.  By.  Co.  (Tex.  Civ.  App.) 
198. 

In  an  action  for  damages  from  a  coal  depot, 
permanent  in  character,  the  measure  of  dam- 
ages is  the  depreciation  of  plaintifTs  property, 
and  personal  annoyance  cannot  be  separately 
compensated.— Daniel  v.  Ft.  Worth  &  R.  Q. 
Ry.  Co.  (Tex.  Civ.  App.)  198. 

Where  a  declaration  prays  for  damages  for 

f>ermanent  injury  to  land  and  for  general  re- 
let, plaintiff  may  recover  for  either  permanent 
or  temporary  injuries.- Umscheid  v.  City  of 
Ban  Antonio  (Tex.  Civ.  App.)  496. 

An  action  for  permanent  injury  to  land  must 
be  for  the  entire  damages,  past  and  present. — 
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Vmgcheid  ▼.  City  of  San  Antonio  (Tex.  OIt. 
App.)  496. 

An  injnry  to  land  resulting  from  a  use  there- 
of, or  from  a  structure,  wliicli  may  be  maintain- 
ed against  the  landowner's  consent,  is  a  perma- 
nent Injury.— Umscheid  v.  City  of  San  Antonio 
(Tex.  OiT.  App.)  496. 

An  instruction  in  an  action  for  Injury  to 
land,  that  the  jury  must  find  for  defendant  if 
they  believe  that  the  source  of  the  injury  will 
be  removed,  held  not  erroneous. — Umscheid  t. 
City  of  San  Antonio  (Tex.  CIt.  App.)  496. 

Where  the  pie:;  dings  are  sufScient  to  author- 
ize proof  of  temporary  injury  to  land,  but 
there  is  no  evidence  of  such  injury,  an  in- 
struction excluding  damages  for  such  injury  is 
not  erroneous. — Umscheid  v.  City  of  San  Anto- 
nio (Tex.  Civ.  App.)  496. 

I  2.    Fnblio  nnlsanoe*. 

Judgment  for  defendants  in  an  action  against 
a  city  and  county  for  locating  a  pesthouse  near 
plaiutiCTs  property  held  not  agninst  the  weight 
of  evidence. — Barret  r.  City  of  Henderson 
(Ky.)  1101. 

NUNC  PRO  TUNC. 

Amendment  of  judgment,  see  "Judgment,"  {  2. 

OBLIGATION  OF  CONTRACT. 

Laws  impairing,  see  "Constitutional  Law,"  §  2. 

OBSTRUCTIONS. 

Of  highways,   see   "Highways,"   |  2. 

OCCUPATION. 

Limitations  based  on,  see  "Adverse  Possesion," 
81. 

OFFICERS. 

Bribery,  see  "Bribery." 

Embezzlement,    see    "Embezzlement." 

Injuuctions  affecting,  see  "Injunction,"  |  2. 

Mandamus,  see  "Mandamus,     i  1. 

Presumption  as  to  official  acts,  see  "Evidence," 
i  2. 

Particular  classes  of  offlcers. 

See  "Judges";  "Justices  of  the  Peace";  "Re- 
ceivers"; "Sheriffs  and  Constables";  "United 
States  Commissioners." 

County  offlcers,  see  "Counties,"  J  1. 

Election  offlcers,  see  "Elections,"  i  1. 

Inspection  officers,  see  "Inspection." 

Municipal  officers,  see  "Municipal  Corpora- 
tions," §S  4,  9. 

I   1.    Appolntmentf     qmallAoatloa,     and 
tenure. 

Under  Const,  art.  16,  8  17,  an  officer  whose 
resignation  has  been  accepted,  but  whose  suc- 
cessor has  not  been  appointed,  is  still  such  of- 
ficer.— Keen  v.  Featherston  (Tex.  Civ.  App.) 
983 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  S  11. 

In  criminal  prosecutions,  see  "Criminal  Law," 

OPINIONS. 

Of  courts,  see  "Courts,"  i  2. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  S  4. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 


ORDINANCES. 


Municipal  ordinances,  see ' 
tions,"  Sg  3,  6,  7. 


'Municipal  Corpora- 


OVERCHARGE. 

By  carrier,  see  "Carriers,"  8  1. 

PARENT  AND  CHILD. 

"Guardian  and  Ward" 


"In- 


See  "Bastards"; 

fants." 
Transactions  between,  in  fraud  of  creditors,  see 

"f>aodulent  Conveyances,"  {  3. 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  i  10. 

PARTIES. 

Admissions  as  evidence,  see  "Evidence,"  8  6. 

Death  ground  for  abatement,  see  "Abatement 
and  Revival,"  S  1. 

Interpleading,  see   "Interpleader." 

Persons  affected  by  estoppel,  see  "Estoppel," 
8  3. 

Persons  as  to  whom  instruments  may  be  re- 
formed, see  "Reformation  of  Instruments,"  g 
1. 

Persons  concluded  by  judgment,  see  "Judgment," 
8  4. 

In  acttons  by  or  against  particular  cIOMes  q/' 

parties. 
See  "Executors  and  Administrators,"  {  9;  "In 

dians." 
Married  women,  see  "Husband  and  Wife,"  8  3. 

In  partUmlar  actions  or  proceedings. 

See  "Cancellation  of  Instruments,"  §  2;  "Eject- 
ment," {  2;  "Equity,"  §  1;  "Fraud,"  J  2: 
"Injunction,"  §  3;  "Partition,"  {  2;  ''Specific 
Performance,"  i  1. 

Criminal  prosecutions,  see  "Criminal  I^aw,"  {  2. 

Enforcement  of  mechanic's  lien,  see  "Jkfechanics' 
Liens,"  §  5. 

For  price  of  goods,  see  "Sales,"  f  6, 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  i  2. 

On  insurance  policies,  see  "Insurance,"  i  10. 

To  partUtular  classes  of  conveyances,  oontracti, 

or  transoctfams. 
See  "Fraudulent  Conveyance,"  8  2;  "Usury,"  8 
1. 

I   1.     Plaintiffs. 

.  Under  Rev.  St.  1899,  S§  540,  806,  a  nonnego- 
tiable  note  is  transferable,  and  the  assignee,  as 
the  real  party  in  interest,  may  sue  the  maker 
thereof  in  his  own  name. — Lowrey  t.  Danforth 
(Mo.  App.)  30. 

{  2.     New  parties  and  ohanse  of  parties. 

Interveners,  in  an  action  against  railroad  con- 
tractors for  work  performed  by  a  subcontract- 
or, held  not  entitled  to  sue  defendants,  as  there 
was  nothing  to  show  that  they  had  any  interest 
in  or  lien  on  the  debt  sought  to  he  recovered, 
as  required  by  Sand.  &  H.  Dig.  i  5636.— Mc- 
Carthy v.  Kirksley  (Ark.)  53. 

Where  plaintiff  brought  an  action  to  reform 
a  mortgage  given  to  secure  his  bond,  which 
was  executed  also  by  sureties,  an  amendment 
making  the  sureties  parties  plaintiff  held  not 
to  change  the  cause  of  action,  and  that  they 
were  proper,  if  not  necessary,  parties. — Grigsby 
V.  Barton  County  (Mo.  Sup.)  296. 

(  3.     Defects,    objeetions,    and    amend- 
ment. 

Misjoinder  of  parties  plaintiff  can  be  talcen 
advantage  of  by  demurrer. — Daniels  t.  Miller 
(Ind.  T.)  025. 


Digitized  by 


Google 


INDEX. 


118S 


Demarrer  to  complaiut  held  one  for  defect  of 
parties  plaintiff,  autliorized  by  Ind.  T.  Ann.  St. 
1899,  {  8233.— Brought  v.  Cherokee  Nation 
and.  T.)  837. 

An  objection  going  to  the  want  of  legal  ca- 
pacity to  Bue  is  waived  by  a  failure  to  present 
Jt  by  demurrer  or  plea.— Barnes  t.  Stanley 
(Mo.  App.)  682. 

An  objection  to  the  capacity  of  school  trus- 
tees to  sue  to  recover  land  can  be  attacked 
only  by  a  sworn  plea  denying  their  authority. 
—Crouch  V.  Posey  (Tex.  Civ.  App.)  1001. 

PARTITION. 

I   1.     By  acta  of  partlea. 

An  agreement  between  heirs  and  the  holder 
of  land  pnrchased  under  foreclosure  of  a  mort- 
gage given  by  the  ancestor  of  the  heir  held  to 
preclude  the  heir  from  claiming  an  interest  in 
certain  lands  under  an  agreemeut  between  the 
ancestor  and  the  bolder.— McLemore  v.  Mem- 
phis &  C.  R.  Co.  (Tenn.)  338. 

8    S>    Aetlona  for  partition. 

Judgment  for  partition  held  not  admissible  as 
evidence,  as  it  was  not  shown  that  any  partition 
bad  in  fact  been  made  by  conveyances  between 
the  parties.— Bush  v.  Coomer  (Ky.)  793. 

The  fact  that  an  estate  was  in  process  of  ad- 
ministration, and  that  the  probate  court  had  or- 
dered the  executor  to  take  possession  of  the 
real  estate  and  rent  the  same,  would  not  pre- 
vent an  action  for  partition.— O'Brien  v.  Ash 
(Mo.  Sup.)  8. 

Parties  taking  undivided  interest  in  property 
tinder  a  will  held  not  to  be  in  adverse  possession 
of  the  whole,  as  agaiust  their  co-tenant,  so  as  to 
defeat  his  action  for  partition. — O'Brien  v.  Ash 
(Mo.  Sup.)  8. 

Where  a  court  of  general  jurisdiction  has  ju- 
risdiction over  both  persons  and  the  subject- 
matter  in  partition  proceedings,  it  will  be  pre- 
sumed that  all  the  necessary  persons  were  made 
parties  and  that  the  sale  was  confirmed. — Kan- 
sag  City  V.  Scarritt  (Mo.  Sup.)  283. 

Under  Uev.  St.  1899,  §«  4405,  4415,  4422, 
where  plaintiff  brought  partition  against  minors, 
and  after  defeat  in  the  supreme  court  dismissed 
his  action,  an  allowance  to  the  guardian  ad  li- 
tem of  such  defendants  was  properly  taxed  as 
costs.— Whitsett  v.  W'amack  (Mo.  App.)  24. 

Partition  of  land  between  heirs  cannot  be  had 
after  one  is  dismissed  from  the  suit  on  her  plea 
of  coverture,  where  she  was  a  necessary  party 
thereto.- Black  v.  Black  (Tex.  Sup.)  05. 

A  description  in  a  decree  in  partition  of  land 
to  be  divided  as  a  specified  number  of  acres, 
part  of  a  survey  named,  held  insufficient  under 
the  requirements  of  Kev.  St.  art.  3611.— Black 
V.  Black  (Tex.  Sup.)  65. 

PARTNERSHIP. 

i   1.    Retirement  and  admission  of  part- 
ners. 

In  an  action  to  foreclose  a  firm  mortgage  on 
laud  which  afterwards  became  the  sole  prop- 
erty of  one  partner,  evidence  that  on  the  dis- 
solution of  the  firm  the  other  partner  assumed 
all  the  firm  debts,  including  such  note,  was  in- 
admissible.—Eastham  V.  Patty  (Tex.  Civ.  App.) 
22A. 

i   2.     Death    of    partner,    and    snTriving 
partners. 

Where  a  surviving  partner  and  the  adminis- 
trator of  the  deceased  partner  continued  the 
business  for  a  short  while,  the  surviving  part- 
ner was  not  entitled  to  recover  for  services  dur- 
ing that  time  which  under  the  partuership  con- 
tract he  was  to  furnish. — Hancock  v.  Hancock's 
Adm'r  (Ky.)  757. 
GO  S.W.— 75 


An  administrator  of  a  deceased  partner  is 
entitled  to  possession  of  the  property  as  against 
an  attaching  creditor  of  the  firm. — Barnes  v. 
Stanley  (Mo.  App.)  682. 

By  Rev.  St.  1889,  §  68,  the  administration  of 
partnership  estates  is  assimilated  to  the  ad- 
ministration in  ordinary  cases,  except  in  the 
particular  enactments  concerning  sucn  estates. 
—Barnes  v.  Stanley  (Mo.  App.)  682. 

The  law  governing  the  administration  of  part- 
nership estates  authorizes  a  surviving  partner 
in  certain  contingencies  to  wind  up  the  part- 
nership business  without  giving  security. — 
Barnes  v.  Stanley  (Mo.  App.)  682. 

A  surviving  partner  has  no  power  to  make 
an  assignment  of  the  entire  estate,  so  as  to  de- 
prive the  probate  court  of  jurisdiction  to  ad- 
minister the  same.  —  Barnes  v.  Stanley  (Mo. 
App.)  682. 

A  levy  of  an  attachment  on  the  personal  prop- 
erty of  a  partnership  on  the  death  of  one  of 
the  partners  creates  no  lien  against  the  partner- 
ship estate. — Barnes  v.  Stanley  (Mo.  App.) 
682. 

Where  the  surviving  partner  and  those  en- 
titled to  administer  on  the  individual  estate  of 
a  deceased  partner  fail  to  take  charge  of  the 
partnership  estate,  the  probate  court  can  ap- 
point the  public  administrator  to  administer 
thereon.— Barnes  v.  Stanley  (Mo.  App.)  682. 

District  court  Keld  to  have  jurisdiction  of 
widow's  suit  to  declare  partnership  assets  com- 
munity estate,  etc.,  notwithstanding  surviving 
partner's  right  to  wind  up  partuership. — Milam 
V.  Hill  (Tex.  Civ.  App.)  447. 

I  3.     Dlssolntlon,    settlement,     and    ae- 
oonntinK. 

Where  partners  have  been  equally  culpable 
in  failing  to  keep  proper  books,  and  have  post- 
poned a  settlement  until  one  of  them  has  died 
or  necessary  records  have  been  lost,  a  court  of 
equity  will  not  attempt  to  settle  the  partner- 
ship accounts.- Garnett  v.  Wills  (Ky.)  686. 

PASSENGERS. 

See  "Carriers,"   SS  8-«. 

PATENTS. 

Of  land  to  individual  Indian,  see  "Indians." 

PAYMENT. 

See  "Compromise  and  Settlement";    "Tender." 

Subrogation  on  payment,  see  "Subrogation." 

Of  vo/rttevXarcUisttt  <tf  ciMgcMoM  or  IlobUUiei. 

See  "Bills  and  Notes,"  §  6;    "Judgment,"  §  8. 

Claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  §  4. 

Of  bill  of  exchange  or  promissory  note,  see 
"Bills  and  Notes,^'  §  6. 

Taxes,  see  "Taxation,"  %  1. 

g    1.    Requisites  and  snttoleney. 

It  is  competent  for  parties  to  provide  by 
agreement  that  groceries  may  be  taken  In  part 
payment.— Buxton  v.  Debrecht  (Mo.  App.)  616. 

\  2.    Application. 

Where  the  only  evidence  of  a  break  in  a  run- 
ning account,  partly  secured  and  partly  not, 
was  that  the  creditor  changed  from  the  "old 
system"  to  the  "coupon  book"  method  of  book- 
keeping, Arid,  that  credits  should  be  applied  to 
the  oldest  items.— Goldsmith  v.  Lewine  (Ark.) 
308. 

Where  a  debtor  makes  payments  indiscrim- 
inately on  two  accounts,  after  payment  of  one 
account,  credits  will  thereafter  be  applied  on 
the  other  account.— Buxton  v.  Debrecht  (Mo. 
App.)  616. 
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{   3.    Pleading,   evideaoe,   trial,   and   re- 1 
vievr. 

The  plea  of  payment  admits  the  debt  and 
puts  on  the  pleader  proof  of  payment.— Con- 
necticut Mut.  Life  Ins.  Co.  y.  Dunscomb 
(Tenu.)  345. 

The  presumption  of  payment  from  lapse  of 
time  may  be  rebutted  by  proof  that  the  debtor 
was  not  in  condition  to  pay,  or  by  other  evi- 
dence satisfying  the  court  that  the  debt  is  still 
due. — Connecticut  Mut.  Life  Ins.  Co.  v.  Duns- 
comb  (Tenn.)  345. 

{  4.     Recovery  of  payments. 

As  a  general  rule  a  voluntary  poyment  of 
money  Tvith  full  knowledge  of  facts  cannot  be 
recovered  back.  —  Rhodes  y.  Dickerson  (Mo. 
App.)  47. 

PEDIGREE. 

Declarations  as  evidence,  see  "Evidence,"  |  7. 

PENALTIES. 

Under  contracts,  see  "Damages,"  i  2. 

PERJURY. 

I  I.     Offenses    and  responslblUty  there- 
for. 

On  a  prosecution  for  perjury  in  making  an 
nffldaTit  charging  a  crime,  defendant  cannot 
set  up  advice  of  counsel  as  an  excuse,  where  he 
failed  to  communicate  all  the  material  facts 
to  such  counsel.— State  v.  Allen  (Mo.  App.)  604. 

%  2.    Proseeatlon  and  pnnisbwent. 

An  instruction  on  a  prosecution  tor  per- 
jury held  erroneous,  as  being  an  invasion  of  the 
province  of  the  jury. — State  v.  Allen  (Mo.  App.) 
604. 

The  admission  of  incompetent  evidence  on  a 
prosecution  for  perjury  held  harmless,  as  being 
merely  cumulative. — State  v.  Allen  (Mo.  App.) 
604. 

On  a  prosecution  for  perjury  in  making  an 
nffldavit  charging  persons  with  larceny,  an  or- 
der from  the  person  in  possession  of  the  goods, 
permitting  their  removal,  held  not  rendered  in- 
ndmissible  by  defendant's  ignorance  thereof 
when  he  made  the  affidavit — State  v.  Allen 
(Mo.  App.)  604. 

The  negative  assignment,  in  an  information 
charging  perjury  in  the  making  of  an  affidavit 
charging  certain  persons  with  larceny,  held  suf- 
6cient.— State  v.  Allen  (Mo.  App.)  604. 

Under  Rev.  Civ.  St.  arts.  5008.  6100,  5103,  an 
indictment  for  perjury  in  rendering  a  false  tax 
list  held  insufficient  in  not  setting  out  the  pre- 
scribed oath,  nor  showing  an  administration  of 
the  same. — Parker  v.  State  CTei.  Cr.  App.)  76. 

Under  Rev.  Civ.  St.  arts.  5097,  5098,  an  in- 
dictment for  perjui7  for  making  a  false  tax  list 
held-  defective,  where  the  property  was  situated 
in  another  county  than  where  listed. — Parker  v. 
State  (Tex.  Cr.  App.)  75. 

Under  Rev.  Civ.  St.  art.  5064.  an  indictment 
for  perjury  in  falsely  listing  the  amount  of 
money  deposited  in  a  bank  held  insufficient, 
whore  it  was  not  alleged  that  the  money  was 
I)aynble  on  demand. — Parker  v.  State  (Tex.  Or. 
App.)  75. 

Where  defendant  is  charged  with  perjury  in 
testifying  that  he  did  not  see  gambling  at  a 
certain  place,  evidence  that  he  gambled  at  an- 
other game  conducted  at  another  place  on  the 
same  day  is  inadmissible. — Hollins  v..  State 
(Tex.  Cr.  App.)  594. 

Where  defendant  is  charged  with  perjury  in 
testifying  that  he  did  not  see  gambling  at  a 
certain  place,  it  is  error  to  fail  to  charge  that 
defendant  cannot  be  convicted  for  any  matter 


connected  with  a  game  in  another  place. — Hol- 
lins V.  State  (Tex.  Cr.  App.)  594. 

PERPETUITIES. 

As  a  limited  restriction  upon  alienation  is 
valid,  a  provision  in  a  will  that  the  land  devised 
thereby  shall  not  be  sold  or  conveyed  by  the 
devisees  until  they  have  been  in  possession  of 
it  for  20_yeaTB  will  be  enforced.— Oall  t.  Shew- 
maker  (Ky.)  749. 

PERSONAL  INJURIES. 

See  "Assault  and  Battery,"  {  1;  "Negligence." 
Caused  by  animals,  see  "Animals." 
Caused  by  defective  bridges,  see  "Bridges,"  {  1. 
Excessive  damages,    see   "Damages,"   f   5. 
Measure  of  damages,   see   "Damages,"    {  4. 
To  employe,  see  "Master  and  Servant,"  H  3- 

To  licensee,  see  "RalU-oads,"  SS  6-&. 

To  passenger,  see  "Carriers,"  t  4. 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
roads." S  8. 

To  spectator  at  state  fair  exhibition,  see  "Ag- 
riculture." 

To  traveler  on  highway,  see  "Municipal  Cor- 
porations," S  9;  "Turnpikes  and  Toll 
Roads,"  i  1. 

To  traveler  on  highway  crossing  railroad,  see 
"RaihMads,"  {  T. 

PHOTOGRAPHS. 

As  evidence,  see  "Evidence,"  |  9. 

PHYSICIANS  AND  SURGEONS. 

Confidential  communications,  see  "Witnesses," 

A  physician,  in  treating  a  patient,  is  requir- 
ed to  use  that  degree  of  care  and  skill  gen- 
erally exercised  by  physicians  of  ordinary  care 
and  skill  in  similar  communities. — Burk  v.  Pos- 
ter (Ky.)   1096. 

The  mere  fact  that  the  result  of  a  patient's 
treatmeut  "is  as  good  as  is  usually  obtained 
in  like  cases  similarly  situated"  wul  not  pre- 
clude a  recovery  by  the  patient  against  the 
physician  for  negligence  and  lack  of  skill.— 
Bark  t.  Foster  (ICy.)  1096. 

PILOTS. 

In  a  suit  by  branch  pilots  to  restrain  one  not 
created  a  branch  pilot  from  acting  as  such,  a 
contention  that  plaintiff's  statutory  remedy  was 
exclusive  held  of  no  merit. — Petterson  v.  Smith 
(Tex.  Civ.  App.)  642. 

The  commissioned  branch  pilots  of  the  imrt 
of  Galveston  may  sue  jointly  to  restrain  a  pilot 
who  has  not  been  created  a  branch  pilot  from 
acting  as  such. — Petterson  v.  Smith  (Tex.  (St. 
App.)  542. 

A  decree  restraining  a  defendant  who  has 
not  been  created  a  branch  pilot  from  piloting 
any  foreign  vessels  in  or  out  of  the  Galveston 
port  held  too  broad.— Petterson  v.  Smith  (Tex. 
Civ.  App.)  542. 

PLEA. 

In  civil  actions,   see  "Pleading,"  |  2, 

PLEADING. 

Applicability  of  instructions  to  pleadings,    see 

'Trial,"  I  10. 
Conformity     of    judgment    to    pleadings,     see- 

"Judgment,"  i  1.  Pr^r^nlf* 
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AlUgatUyiM  at  to  porUeular  faOs,  acU,  or 
transactions. 

See  "Damages,"  §  6;  "Payment,"  i  8;  "Stat- 
utes," i  6. 

Statute  of  limitations,  aee  "Limitation  of  Ac- 
tions," {  6. 

In  actions  by  w  against  particular  cloasea  aJ 

parties. 
See  "Brokers,"  {  2;    "Indiana." 
Stockliolders,  see  "Corporations,"  f  2. 

In  particular  aotUms  or  proceedings. 

See  "Assault  and  Battery,"  §  1;  "Cancella- 
tion of  Instrumenta,"  {  2;  "Kjectment,"  {  S; 
"Libel  and  Slander,''  i  2;  "Negligence,"  {  2; 
"Trespasa  to  Trj  Title,"  {  2. 

Election  contest,  see  "Elections,"  5  5. 

For  breach  of  contract,  see  "Contracts,"  f  5; 
"Sales,"  »  7. 

For  breach  of  warranty,  see  "Sales,"  {  7. 

For  causing  death,  see  "Death,"   {  2. 

For  money  had  and  received,  see  "Money  Re- 
celved." 

For  rescission  of  contract,  see  "Contracts,"  {  3. 

For  wrongful  discharge  of  employ^,  see  "Master 
and  Servant,"  S  1- 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  appeal  in  probate  proceedings,  see  "Ex- 
ecutors and  Administrators,"  {  4. 

On  bond,  see  "Principal  and  Surety,"  I  4. 

On  insurance  policies^  see  "Insurance,"  {  10. 

On  loKt  instrument,  see  "Lost  Instruments." 

On  note,   see  "Bills  and  Notes,"   8  6. 

Recovery  of  Indian  lands,  see  "Indians." 

To  determine  rights  to  mining  claims,  see 
"Mines  and  Minerals,"  S  1. 

To  enforce  stockholder's  liability,  see  "Cor- 
porations," i  2. 

To  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  |  3. 

Trial  of  tax  title,  see  "Taxation,"  S  3. 

S    1.    Font  and  allesatlons  In  seneraL 

A  petition  in  an  action  to  restrain  the  viola- 
tion of  a  contract  not  to  compete  with  plain- 
tiff in  business  in  the  United  States  for  six 
years  considered,  and  held  to  state  merely  legal 
conclusions,  and  demurrable. — Mallinckrodt 
Chemical  Works  v,  Nemnich  (Mo.  Sup.)  355. 

i  2.    Flea   or   answer,   cross    eomplalnt, 
and  affidavit  of  defense. 

A  plea  to  the  jurisdiction  of  the  court  held 
properly  stricken  out,  because  filed  too  late. — 
Price  V.  Garvin  (Tex.  Civ.  App.)  986. 

f  3.     Beplloation    or    reply    and    snbse- 
anent  pleadlnKS. 

In  an  action  By  an  administrator  to  recover 
the  price  of  articles  purchased  at  the  adminis- 
trator's sale,  in  which  plaintiff,  by  reply  to  de- 
fendant's answer,  counterclaim,  and  set-off, 
asked  for  the  settlement  of  a  partnership  be- 
tween his  intestate  and  the  defendant,  the  ac- 
tion for  a  settlement  might  have  been  properly 
dismissed,  without  prejudice,  as  a  departure 
from  the  original  cause  of  action. — Hancock  t. 
Hancock's  Adm'r  (Ky.)  757. 

{  4.     Demurrer  or  exception. 

A  refusal  to  consider  a  demurrer  Is  in  effect 
to  overrule  it,  and  is  not  error,  unless  the  de- 
murrer should  have  been  sustained. — Fidelity  & 
Casualty  Co.  v.  Brown  (Ind.  T.)  915. 


I  5. 


Amended  and  rapplemental  plcad- 
ade: 


Inss  and  repleader. 

The  record  showing  no  answer  to  an  amended 
complaint,  which  states  a  good  cause  of  action, 
but  only  to  the  original  complaint,  it  is  error 
to  render  judgment  for  defendants. — Thompson 
V.  Morgan  (Ind.  T.)  020. 

An  amendment  tendered  by  defendant  at  the 
time  of  going  to  trial,  and  after  the  taking  of 
the  depositions,   as  to  a  matter  at  all  times 


within  his  knowledge,  held  too  late. — Louis- 
ville &  N.  R.  Co.  V.  Pointer's  Adm'r  (Ky.) 
1108. 

{  6.    Profert,  oyer,  and  ezliiblts. 

In  a  suit  to  enforce  a  chattel  mortgage,  the 
mortgage,  being  the  foundation  of  the  suit, 
must,  by  reason  of  the  requirement  of  Civ.  Code 
Prac.  §  120,  be  filed  with  the  petition.— Day  & 
Oongleton  Lumber  Co.  v.  Mack  (Ky.)  712. 

I  7.     Motions. 

Error  in  refusing  to  strike  out  a  reply,  where 
not  aUowed  by  Mansf.  Dig.  §  5043  (Ind.  T. 
Ann.  St.  1899,  }  3248).  held  ground  for  re- 
versal.—Sass  V.  Thomas  (Ind.  T.)  893. 

{  8.    Israes,  proof,  and  vaxianoe. 

Certain  evidence  in  an  action  on  a  note  held 
inadmissible  to  support  relief  not  demanded. — 
Neltch  T.  Hillmann  (Tex.  Civ.  App.)  494. 

(  9.     Defeetf     and     objections,     walven 
and  alder  by  Terdlot  or  jndsment. 

Defects  lu  petition  in  an  action  to  recover  the 
price  of  lumber  held  cured  by  the  answer. — 
Ware  v.  Long  (Ky.)  797. 

In  an  action  to  compel  specific  performance- 
of  a  contract  to  convey  laud,  an  answer  plead- 
ing forgery  held  sufficient  after  judgment,, 
though  it  did  not  allege  that  the  vendor  diA 
not  authorize  any  one  to  sign  the  bondls-  for- 
him.— Turner  v.  Trospet  (E^y.)  1088. 

A  defendant,  by  answering  over  after  his  de- 
mnrrer  to  the  petition  had  been  overruled,  heUF 
to  have  waived  the  demurrer. — Rntledge  v.  Tanr 
(Mo.  App.)  22. 

Where  a  party,  after  his  demurrer  Is  over* 
ruled,  answers  over,  he  waives,  under  Rev.  St. 
1899,  5  602,  all  objections  except  to  the  juris- 
diction of  the  subject-matter  and  the  failure 
to  state  any  cause  of  action. — Roberts  v.  Cen- 
tral Lead  Co.  (Mo.  App.)  630. 

Where,  on  a  demurrer  to  the  petition  beinc 
sustained,  plaintiff  files  an  amendment  to  which 
no  exception  is  urged,  any  error  in  sustainine 
the  demurrer  is  waived.— Oreea  t.  Tate  (Tex. 
Civ.  App.)  486. 

PLEDGES. 

Payee  hM  to  have  right  to  sell  the  coUateraf' 
on  nonpayment,  without  demand  and  notice. — 
Louisville  Bauking  Co.  v.  W.  H.  Thomas  & 
Son's  Co.  (Ky.)  1078. 

Where  an  assignment  of  a  policy  was  abso- 
lute on  its  face,  evidence  showing  that  it  was 
a  pledge  for  a  debt  held  not  objectionnble  ns 
contradicting  the  recital  of  the  consideration- 
in  the  assignment.— Clarke  v.  Adam  (Tex.  Civ. 
App.)  1016. 

lu  an  action  to  recover  the  proceeds  of  an- 
assigned  policy,  evidence  held  not  objectionable - 
on  the  ground  of  variance.— Clarke  v.  Adamj 
(Tex.  Civ.  App.)  101 6w 

POLICE  POWER. 

Of  municipality,  aee  "Municipal  Corpontibna,'* 
{  7. 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POLLUTION. 

Of    water    course,    see    "Waters    and'   Water 
Courses,"  f  L  C"r^r^n\o 
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POSSESSION. 

See  "Adverse  Possession." 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant," §  5. 

Of  mortgaged  property,  see  "Ciiattel  Mort> 
gages,"  I  3. 

To  support  trespass,  see  "Trespass,"  {  1. 

POWERS. 

Of  attorney,  see  "Principal  and  Agent." 
Of  sale  in  mortgage,  see  "Mortgages,"  $  5. 

{    1.    Conatrnotlon  and  ezeoatloa. 

Where  a  testator  gave  liis  wife  power  to  dis- 
pose by  wiU  of  $30,000,  and  she  by  her  will 
proceeded  to  dispose  of  the  ?30,000  to  various 
persons,  speciiically  providing  as  to  one  of  the 
legacies  out  of  that  amount  that  it  was  to  be 
paid  to  the  legatee  by  her  executor,  held,  that 
ne  was  entitled  to  receive  the  $30,000. — Long 
V.   Long's  Ex'r  (Ky.)  801. 

PRACTICE. 

Procednre  of  particular  courts,  see  "Oonrts." 
Tn  particular  dvll  action*  or  j»roceeding». 

See  "Account,  Action  on" ;  "Assumpsit,  Action 
of;  "Ejectment";  "Interpleader";  "Prohi- 
bition"; "Replevin";  "Trespass  to  Try  Title," 
12. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"   i   9. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," f  2. 

Partleular  proceedtng*  fn  action*. 

See  "Abatement  and  Revival";  "Appearance"; 
"Continuance";  "Costs";  "Damages,"  {  6; 
"Depositions";  "Dismissal  and  NonsJiit";  "Di- 
vorce," {  2;  "Evidence";  "EJiecntion" ; 
"Judgment";  "Judicial  Sales";  ".Tuw";  "Lim- 
itation of  Actions";  "Parties";  "Pleading"; 
"Process" ;  "Reference" ;  "Trial" ;  "Venue." 

Revival  of  judgment,  see  "Judgment,"  {  7. 

Verdict,  see  "Trial,"  S  14. 

ParUeviar  remedies  in  or  incident  to  actlont. 
See  "Attachment";    "Deposits  in  Court";  "Gar- 
nishment";  "Injunction";   "Receivers";  "Ten- 
der." 

Procedure  in  criminal  prosecution*. 
See  "Bail,"   |  1;    "Criminal  Law";    "Extradi- 
tion." 
Bastardy  proceedings,  see  "Bastards,"  {  2. 

For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"   §  4. 

Procedure  in  exercise  of  special  jurisdictions. 

In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 

9  2. 

Procedure  on  review. 
See  "Appeal  and  EJrror" ;  "Exceptions,  Bill  ot" ; 

"Justices  of  the  Peace,"  {  3;  ^'New  Trial." 

PREFERENCES. 

In  fraudulent  conveyance,  see  "Fraudulent  Con- 
veyances," S  1. 

PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  {  22. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Possession," 
8  J- 


PRESENTMENT. 

Of  bill  or  note,  see  "Bills  and  Notes."  |  4. 
Of  claims  against  estate  of  decedent,  see  "Bz- 
ecutors  and  Administrators,"   i  4. 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,"  jl  2. 

Of  death  from  absence,  see  "Dieath,"  |  1. 

Of  regularity  of  notice  of  executor's  sale,  see 

"Executors  and  Administrators."   g   5. 
On  appeal  or  error,  see  "Appeal  and  Ehror,"  { 

19V5. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  {  2. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";   "Brokers." 
Municipal  agents,  see  "Municipal  Corporations,** 
§  9. 

S   1.     Tlie  relstloa. 

Evidence  held  insufficient  to  show  that  a  per- 
son selling  cattle  of  another  was  authorized  as 
his  agent  to  make  such  a  sale. — Gentry  t. 
Singleton  (Ind.  T.)  898. 

f  2.    Bislito  and  UabUlttea  as  to  tUrd 
persons. 

Where  a  contract  is  made  by  an  agent  for 
an  undisclosed  principal,  the  person  with  whom 
the  contract  is  made  may,  on  learning  who  is 
the  principal,  sue  him. — Ware  v.  Long  (Ky.) 
797. 

A  principal  cannot  deny  his  liability  to  his 
agent  for  a  loss  occasioned  by  a  fraud  perpe- 
trated on  the  agent,  and  at  the  same  time  sue 
a  person  participating  in  the  fraud  for  the  losa 
— United  States  Mortgage  &  Trust  Co.  t. 
Orutcher  (Mo.  Sup.)  380. 

A  power  to  sell  land  carried  anthority  to 
execute  a  conveyance  thereof,  but  only  for  a 
consideration  running  to  the  owner  of  the  land. 
—Hunter  v.  Eastham  (Tex.  Sup.)  66. 

A  person  claiming  title  to  real  estate  nnda 
a  conveyance  by  an  agent  having  power  to  sell, 
but  who  exceeds  his  authority  by  conveying  the 
property  for  his  own  debt,  acquires  no  title  on- 
less  he  is  an  innocent  purchaser. — Hunter  T. 
Eastham  (Tex.  Sup.)  6G. 

Where  a  deed  was  executed  by  one  pnrport- 
ing  to  act  as  agent  for  the  owners,  the  jury,  in 
determining  the  authority  of  such  agent  and 
the  ratification  ot  his  acts  by  such  owners, 
could  consider  the  recitals  in  such  deed,  and  it 
would  be  improper  to  charge  that  the  deed 
should  have  any  particular  effect. — Kirkpatrick 
V.  Tarlton  (Tex.  Civ.  App.)  179. 

Where  a  deed  was  executed  by  one  pnrport. 
ing  to  act  as  agent  for  the  owners,  it  was  not 
en'or  to  charge  that,  in  determining  his  au- 
thority or  the  ratification  of  his  acts,  they 
might  "look  to  the  age  of  the  transaction  and 
the  assertion  of  the  title  thereunder,"  though 
the  deed  was  not  30  years  old.— Kirkpatrick  v. 
Tarlton  (Tex.  Civ.  App.)  179. 

Where,  in  an  action  of  trespass  to  try  title, 
plaintiff  claims  under  a  deed  executed  by  an 
agent,  he  may  show  ratification  by  the  prin- 
cipal of  the  agent's  act,  without  pleading  such 
ratification.— Kirkpatrick  v.  Tarlton  (Tex.  Civ. 
App.)  179. 

Notice  to  an  agent,  not  acquired  in  transac- 
tion of  the  principal's  business,  is  not  notice 
to  the  latter. — Lane  v.  De  Bode  (Tex.  Civ. 
App.)  437. 

A  principal  is  not  bound  by  knowledge  ac- 
quired by  his  agent  in  ordinary  social  inter- 
course before  the  transaction  with  the  principal 
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was  contemplated,  bnt  only  by  such  knowledge 
as  comes  to  the  agent  in  the  course  of  the 
transaction.— Cooper  t.  Ford  (Tex.  CIt.  App.) 
487. 

Where  the  owner  of  a  homestead  executed  a 
sham  deed  thereof  in  order  to  obtain  money  by 
sale  of  the  notes  given  for  the  pretended  par- 
chase  price,  a  lien  for  which  was  reserved  in 
such  deed,  and  an  agent,  knowing  such  facts, 
purchased  the  notes  for  his  principal,  such  facts 
were  suQlcient  to  raise  the  issue  of  conspiracy 
between  the  owner  of  the  homestead  and  the 
agent.— Cooper  v.  Ford   (Tex.  Civ.  App.)  487. 

Where  a -person  dealing  with  another  through 
his  agent  conspires  with  such  agent  to  defraud 
the  principal,  the  principal  is  not  bound  by  the 
agent's  knowledge,  whether  his  powers  are  gen- 
eral or  special.— Cooper  v.  Ford  (Tex.  Civ. 
App.)  487. 

PRINCIPAL  AND  SURETY. 

See  "Bail";   "Indemnity." 

Liabilities  of  sureties  on  bonds  in  legal  pro- 
ceedings, see  "Appeal  and  Error,"  {  25; 
"Criminal  Law,"  §  16;   "Replevin,"  {  2. 

Liabilities  on  bonds  for  performance  of  duties 
of  trust  or  oflSce,  see  Sheriffs  and  Consta- 
bles," §  2. 

{  1.     Oreatlon  and  ezlateaoe  of  relation. 

A  prior  obligation  by  the  principal  of  a  bood 
to  reimburse  the  surety  company  for  any  loss 
sustained  held  not  to  do  away  with  the  neces- 
sity for  the  principal's  signature  on  the  bond. 
-North  St  Louis  Building  &  Loan  Ass'n  t. 
Obert  (Mo.  Sup.)  1044. 

The  theory  of  a  petition  held  to  render  nec- 
essary the  signature  of  the  principal  of  a 
bond  in  order  to  bind  the  surety  company. — 
North  St.  Louis  Building .  &  Loan  Ass'n  v. 
Obert  (Mo.  Sup.)  1044. 

I  2.    Xature  and  extent  of  llablUty  of 
■nretr. 

Evidence  held  to  show  an  intent  of  the  par- 
ties that  a  surety  bond  should  cover  the  acts 
of  the  principal  for  one  year  from  its  date. — 
North  St.  Louis  Building  &  Loan  Ass'n  v. 
Obert  (Mo.  Sup.)  1044. 

The  exhaustion  of  the  penalty  of  an  indem- 
nity bond  held  to  preclude  recovery  on  a  later 
bond  as  a  renewal  thereof. — North  St.  Louis 
Building  &  Loan  Ass'n  v.  Obert  (Mo.  Sup.) 
1044. 

A  bond  for  the  faithful  discharge  of  the 
principal's  duty  as  a  corporation  officer  held  in 
certain  circumstances  to  cover  only  the  pre- 
scribed term  of  the  principal's  office. — North 
St.  Louis  Building  &  Loan  Ass'n  v.  Obert 
(Mo.  Sup.)  1044. 

{   3.    Dlacliarce  of  anrety. 

Where  grantee  of  mortgagor  assumed  the 
debt,  and  mortgagee,  under  a.  contract  with 
the  grantee,  extended  the  time  of  payment 
without  consent  of  the  original  debtor,  the 
latter  was  discharged. — Steele  v.  Johnson  (Mo. 
App.)   1065. 

Where  a  creditor  accepts  new  interest  notes 
for  a  fixed  period  on  agreement  to  extend  the 
loan,  it  discharges  a  nouasseuting  surety. — 
Steele  v.  Johnson   (Mo.  Appu)  1065. 

The  payee  of  a  bankrupt's  note  owes  no  duty 
to  a  surety  thereon  to  prove  such  debt  as  a 
claim  against  the  bankrupt  estate.— Levy  y. 
Wagner  (Tex.  Civ.  App.)  112. 

Act  of  owner  in  violating  building  contract 
as  to  manner  of  payment  to  contractor,  and  in 
furnishing  additional  money  above  the  contract 
price,  held  not  to  release  the  sureties. — Brown 
Iron  Co.  V.  Templeman  (Tex.  Civ.  App.)  249. 

I  4.     Bemedlea  of  ereditors. 

An  answer  in  an  action  on  a  surety  bond 
held  not  to  put  in  issue  the  question  as  to  the 


ending  of  the  principal's  term  of  office  prior 
to  the  defalcation  for  which  indemnity  was 
sought.  —  North  St.  Louiis  Building  &  Loan 
Aas^n  V.  Obert  (Mo.  Sup.)  1044'. 

PRIORITIES. 

Of  mechanics'  liens,  see  "Mechanics'  Liens," 
§  2. 

PRISONS. 

Review  of  action  of  penitentiary  commission, 
see  "Certiorari,"  S  1. 

PRIVATE  NUISANCE 

See  "Nnisance,"  {  1. 

PRIVATE  SCHOOLS. 

See  "Schools  and  School  Districts,"  1 1. 

PRIVILEGE. 

Of  witness  as  to  testimony,  see  "Witnesses," 
S2. 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  by  witness,  see  "Witnesses,"  |  L 

PROBATE  COURTS. 

See  "Courts,"  {  4. 

PROCEEDS. 

Of  sale  on  foreclosure  of  vendor's  Uen,  see 
"Vendor  and  Purchaser,"  |  4. 

PROCESS. 

Effect  of  appearance,  see  "Appearance." 

In  acUont  against  particular  classes  of  parties. 
Foreign  corpoiatiou,  see  "Corporations,"  i  5. 
Particular /orms  of  writs  or  other  prooew. 

See  "Arrest";  "Execution";  "Garnishment"; 
"Injunction";  "Mandamus";  "Prohibition"; 
"Replevin." 

i   1.    ■errice. 

A  publication  of  notice  in  a  tax  proceeding 
brought  by  the  state  to  enforce  payment  of  taxes 
due  a  city,  which  failed  to  show  that  the  state 
was  suing  for  the  use  of  the  city,  held  fatally 
defective. — Donaldson  v.  Nealis  (Tenn.)  732. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

Power  of  court  of  appeals  to  Issue,  see 
"Courts,"  {  5. 

t   1.     Nature  and  Kronnds. 

Under  Ky.  St.  |  3639,  and  Civ.  Code,  {  479, 
a  writ  of  prohibition  to  teat  the  validity  of  a 
city  ordinance  of  a  city  of  the  fifth  class  can 
be  issued  only  against  a  judge  proceeding  to 
enforce  the  same,  and  not  against  a  corpora- 
tion attempting  to  act  thereunder. — Campbells- 
ville  Tel.  Co.  v.  Patteson  (Ky.)  1070. 

As  the  probate  court  has  jurisdiction  of  a  pro- 
ceedin|;  for  the  discovery  of  assets  of  an  estate, 
prohibition  will  not  issue  to  prevent  the  regular 
taking  of  depositions  in  such  proceedings. — 
Eckerle  v.  Wood  (Mo.  App.)  45. 

A  writ  of  prohibition  cannot  be  correctly  used 
to  serve  the  purpose  of  a  writ  of  error  or  appeal. 
—Eckerle  v.  Wood  (Mo.  App;)v45.         i 

.digitized  by  vJOOQlC 


1190 


89  SOUTHWESTERN  REPORTEB. 


PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  death,  see  "Death,"  <  1. 

Of  loss  insured  against,  see  "Insurance,"  |  7. 

PROPERTY. 

«ee  "Animals";   "Logs  and  Logging";   "Mines 

and  Minerals." 
Adverse  possession,  see  "Adverse  Possession." 
Constitutional  guaranties  of  rights  of  property, 

see  "Constitutional  Law,"  §  5. 
Dedication  to  public  use,  see  "Dedication." 
Protection  of  rights  of  property  by  injunction, 

see  "Injunction,"  {  2. 
Subject  of  larceny,  see  "Larceny,"  |  1. 
Taking  for  pub^c  use,  see  "Eminent  Domain." 

PROTEST. 

Of  bill  or  note,  see  "BUls  and  Notes,"  {  4. 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"   {  7. 
In  criminal  prosecutions,  see  "Criminal  Law," 
i  14. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,   see 

"Damages,"  i  1. 
Of  injury  from  flowage,  see  "Waters  and  Water 

Courses,"  S  2. 
Of  Injury  to  travelers,  see  "Bridges,"  |  L 

PUBLICATION. 

Service  of  process,  see  "Process,"  |  1. 

PUBLIC  BUILDINGS. 

See  "Municipal  Corporations,"  {  9. 

PUBLIC  IMPROVEMENTS. 

By    municipalities,    see    '^uplcipal    Corpora- 
tions," {  6. 

PUBLIC  LANDS. 

Lands  under  water,  see  "Navigable  Waters," 

i  2. 
Mineral  lands,  see  "Mines  and  Minerals,"  {  1. 

%   1.    Disposal  of  lands  of  the  states. 

A  patent  for  public  lands  is  not  void  by  rea- 
son of  the  fact  tnat  prior  grants  excluded  there- 
from are  not  specifically  described  therein. — 
Helton  V.  Central  Trust  &  Safety  Deposit  Co. 
<Ky.)  720. 

While  a  settlement  under  a  junior  patent  will 
not  give  possession,  as  against  an  older  patent, 
where  the  settlement  is  without  the  lap,  this 
principle  has  no  application  to  strangers  to  the 
title.— Bush  v.  Coomer  (Ky.)  793. 

Patents  to  land,  issued  when  the  land  was 
previously  patented,  are  void.— Crate  v.  Strong 
<Ky.)  957. 

Rule  as  to  prior  settlement  by  junior  pat- 
entee, within  the  lap,  in  case  of  conflictiug 
patents,  held  to  apply  where  the  settlement 
was  before  his  survey. — Altemus'  Assignee  v. 
Potter  (Ky.)  1083. 

The  title  of  a  purchaser  of  school  land  is  not 
subject  to  collateral  attack  on  the  ground  that 
he  purchased   in  collusion  with  another,   and 


hence  was  not  a  bona  fide  purchaser. — Logan 
T.  Curry  (Tex.  Sup.)  129. 

Under  Rev.  St  arts.  4218j,  2436t  the  land 
commissioner's  certificate  of  actual  occupancy 
of  school  lands  is  conclusive. — ^Logan  v.  Curry 
(Tex.  Sup.)  129. 

In  action  to  recover  land  claimed  to  have 
been  public  free  school  land,  settled  on  and  ap- 
plied for  by  plaintiff,  burden  of  proof  held  on 
plaintiff  to  show  that  either  the  defendant  bad 
never  completed  his  purchase  of  the  land,  or 
that  he  had  in  some  manner  forfeited  bis  right 
before  plaintiff  made  his  application. — ^Boax  v. 
Powell  (Tex.  Sup.)  976. 

Act  Feb.  2,  1854,  held  not  to  validate  a  head- 
right  grant,  void  when  issued,  as  to  lands  lo- 
cated ^  otliers  prior  to  the  passing  of  the  act. — 
Sheppard  v.  Avery  (Tex.  Civ.  App.)  82. 

In  trespass  to  try  title  to  school  land,  where 
plaintiff's  application  to  purchase,  dated  Fri- 
day, was  indorsed  as  filed  on  Sunday,  and  de- 
fendant's two  days  later,  an  instruction  that  if 
plaintiff's  "was  filed  on  any  other  dav  than  Sun- 
day, about  the  time  or  soon  after  he  made  it, 
the  jury  should  find  for  him,"  was  error. — Ste- 
phens V.  Porter  (Tex.  Qv.  App.)  423. 

In  trespass  to  try  title  to  school  lands,  certi- 
fied copy  of  classification  and  appraisement  hHd 
admissiUe. — McBane  v.  Angle  (Tex.  Civ.  App.) 
433. 

Evidence  of  coiiosion  between  an  applicant 
for  the  purchase  of  school  land  and  a  third  per- 
son, whereby  the  latter  became  an  interested 
party,  held  sufficient  to  require  submission  of 
the  issue  to  the  jury. — McBane  v.  Angle  (Tex. 
av.  App.)  433. 

Plaintiff  in  trespass  to  try  title  to  school  land 
held  by  defendant  under  an  award  from  the 
land  office  has  the  burden  of  proof. — McBane 
V.  Angle  (Tex.  Civ.  App.)  433. 

Under  Rev.  St.  arts.  4274-4276,  held,  that  the 
right  to  purchase  the  excess  of  surveys  made 
by  virtue  of  valid  alternate  scrip  can  only  be 
claimed  by  a  purchaser  of  the  entire  section. — 
Willoughby  v.  Long  (Tex.  Civ.  App.)  646. 

Under  Rev.  St.  arts.  4274-4276,  held,  that  the 
right  to  purchase  the  excess  of  surveys  made 
by  virtne  of  valid  alternate  scrip  must  be  exer- 
cised within  six  months  of  the  date  of  the 
resnrvey  which  discloses  the  excess. — Willough- 
by V.  Long  (Tex.  Civ.  App.)  646. 

A  purchase  of  a  section  of  land  held  not  to 
include  an  excess  included  in  the  original  sur- 
vey.—Willoughby  V.  Long  (Tex.  Civ.  App.)  646. 

No  one  except  the  state  can  raise  the  ques- 
tion of  fraud  and  collusion  between  applicants 
for  the  purchase  of  state  public  lands.— 'Thom- 
son V.  Hubbard  (Tex.  Civ.  App.)  649. 

Unless  an  applicant  to  purchase  state  public 
land  is  an  actual  settler  tnereon,  he  obtains  no 
right  thereto,  though  he  thereafter  makes  a 
sufficient  settlement.  —  Thomson  r.  Hubbard 
(Tex.  Civ.  App.)  649. 

Acts  of  a  party  in  attempting  to  settle  on 
public  land  held  insufficient  to  constitute  such 
a  settlement  thereon  as  would  entitle  him  to 
make  application  to  purchase  it.— Thomson  v. 
Hubbard  (Tex.  Civ.  App.)  649. 

PUBLIC  NUISANCL 

See  "Nuisance,"  {  2. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  (  2. 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  property  for  public  use,  see  "Eminent 
Domain." 
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PUNITIVE  DAMAGES. 

See  "Damages,"  {  8. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

Recovery   in   action*  for  brokers'   Berrlcea,   see  ' 
"Brokers,"  S  2. 


QUASHING. 

Indictment    or    Information,    see 
and  Information,"  i  4. 


"Indictment 


QUESTIONS  FOR  JURY. 

In  dril  actions,  see  "Trial,"  {  6. 
In  criminal  prosecutions,  see  "Criminal  LkW," 
(  14;   "Homicide,"  S  7. 

RAILROADS. 

See  "Street  Bailroads." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

I  1.     Rlcht  of  way  and  other  istereata 
ia  laad. 

A  deed  granting  to  a  railroad  company  a 
right  of  way  tbrough  any  of  the  lands  of  the 
grantor  only  conveys  an  easement,  which  may 
be  lost  by  abandonment  or  surrender. — McLe- 
more  t.  Memphis  &  C.  R.  Co.  (Tenn.)  838. 

Certain  conveyances  Aefd  to  have  devested  a 
former  owner  of  real  estate  of  the  right  of  pos- 
session arising  from  a  breach  of  a  condition 
subsequent. — McLemore  v.  Memphis  &  C.  R. 
Co.  (Tenn.)  338. 

The  abandonment  of  the  easement  of  a  rail- 
road in  a  right  of  way  over  land  inures  to  the 
benefit  of  the  owner  of  the  land  at  the  time 
of  the  abandonment,  if  not  reserved  to  the  orig- 
inal grantor. — McLemore  v.  Memphis  &  C.  B. 
Co.  (Tenn.)  338. 


•   2. 


malntenanoe. 


CoBstraetlon, 
equipment. 

A  party  whose  crops  were  destroyed  by  wa- 
ter detained  on  his  land  by  a  railroad  embank- 
ment on  account  of  insufficient  culverts  held  to 
bave  a  right  of  action  against  the  company, 
irrespective  of  Rev.  St.  §§  4426,  4436.— Gulf.  C. 
&  S.  F.  By.  Co.  V.  Steele  (Tei.  Civ.  App.)  171. 


f  3. 


Bales,  leases,  tratto  eontracts,  and 
eonaoUdatlon. 


The  exemption  or  immunity  granted  by  Laws 
1865,  p.  89,  I  3,  to  the  North  Missouri  Railway 
Company  did  not  pass  by  the  conveyance  of 
the  "property  and  franchises"  of  the  company, 
nor  could  it  be  transferred  without  express  leg- 
islative authority. — Sublette  v.  St  Louis,  I.  M. 
&  S.  Ry.  Co.  (Mo.  App.)  745. 

I  4.    Indabtadneas,  aaawltleB,  liens,  and 
mortsaces. 

Decision  of  the  state  railroad  commission  as 
to  its  jurisdiction  of  a  railroad  held.Snal  and 
conclusive  onder  the  statutes. — Deniaon  &  S. 
Ry.  Co.  V.  Railroad  Commission  of  Texas  (Tez. 
Sup.)  62. 

A  subcontractor,  letting  teams  to  a  con- 
tractor for  work  on  a  railroad,  held  not  to 
have  a  lien  thereon  under  Rev.  St.  art  3312. 
—Eastern  Texas  R.  Co.  t.  Foley  (Tex.  Civ. 
Appw)  1030. 

{  6.    Operation. 

Evidence  in  an  action  for  killing  stock  on 
the  track  held  to  require  the  direction  of  a 
verdict  for  defendant.— Chicago,  R.  L  &  P.  Ry. 
Co.  v.  Huggins  (Ind.  T.)  845. 


I.  Bvidence  in  an  action  for  Injnries  to  a  per- 
son engaged  in  uuloading  a  freight  car  neld 
insufficient  to  justify  an  instruction  that  if 
the  conductor  warned  plaintiff,  and  such 
warning  amounted  to  the  exercise  of  ordina^ 
care,  plaintiff  could  not  recover.— St.  Louis  S. 
W.  Ry.  Co.  of  Texas  v.  Brown  (Tex.  Civ. 
App.)   1010. 

{  6.    —  Statntorr,  Binnlelpal,  and  olll- 
olal  regnlanoas. 

Sand.  &  H.  Dig.  §  6348,  imposes  the  bnrden 
of  proof  on  railroads  to  show  that  injuries  for 
which  they  are  sued  were  not  the  result  of  neg- 
ligence, only  where  the  injuries  result  from  the 
actual  running  of  trains. — St.  Louis  &  8.  F. 
Ry.  Co.  V.  Cooksey  (Ark.)  259. 

Under  Rev.  St.  1896,  S  4507,  a  locomotive 
whisptle  is  not  required  to  be  blown  before  cross- 
ing a  street  which  is  less  than  80  rods  from 
the  starting  ooint  of  the  locomotive. — Ft. 
Worth  &  R.  G.  By.  Co.  v.  Greer  (Tex.  Civ. 
App.)  421. 

A  fence  Tield  not  such  a  one  as  required  by 
Rev.  St  art  4528,  relative  to  fencing  of  tracks 
by  railroad.- Ft  Worth  &  D.  C.  Ry.  Co.  v. 
Roberts  (Tex.  Civ.  App.)  985. 

(  7.     —  Aeeldents  at  orosslncs. 

In  an  action  against  a  railroad  company  for 
collision  with  and  killing  plaintiff's  father  while 
crossing  the  track,  an  instruction  as  to  proof 
of  contributory  negligence,  ignoring  the  ques- 
tion of  discovered  periK  Ae2d  pri^erly  refused. — 
Missouri,  K.  &  T.  R.  Co.  of  Texas  v.  Byer  (Tex. 
Civ.  App.)  453. 

In  an  action  for  tiie  death  of  two  persons  by 
being  struck  by  a  train,  evidence  held  sufficient 
to  require  the  submission  of  the  question  of 
defendant's  negligence  to  the  jury.— Shoemaker 
V.  Texas  &  P.  Ry.  Co.  (Tex.  Civ.  App.)  990. 

{  8.     ^—  Injuries  to  persons  on  or  near 
tracks. 

One  riding  on  highway  parallel  to  railway 
held  not  guilty  of  contributory  negligence,  pre- 
cluding recovery  for  injuries  from  fright  of 
horse  from  approaching  engine.— Texas  &  P. 
Ry.  Co.  V.  Kennedy  (Tex.  Civ.  App.)  227. 

Trainmen  operating  engine  near  highway  par- 
allel to  track  held  to  owe  dnty  to  approaching 
rider  of  refraining  from  opening  cylinder  cocks 
of  engine,  irrespective  of  his  horse's  fright 
therefrom  or  of  their  discovery  thereof. — Texas 
&  P.  Ry.  Co.  V.  Kennedy  (Tex.  Civ.  App.)  227. 

A  trainman  operating  engine  near  highway 
parallel  to  track  neld  negligent  toward  approach- 
ing rider  in  opening  cylinder  cocks  of  engine. 
—Texas  &  P.  Ry.  Do.  v.  Kennedy  (Tex.  Civ. 
App.)  227. 

A  railway  company  held  liable  for  running 
over  a  person  lawfully  on  its  tracks  and  not 
guilty  of  contributory  negligence,  if  its  servants 
are  negligent  in  running  the  train  at  an  un- 
lawful speed,  or  in  failing  to  keep  a  proper 
lookout.— Kroeger  t.  Texas  &  P.  Ry.  Oo.  (Tex. 
Civ.  App.)  80S. 

A  railway  company  held  liable  for  running 
over  a  pedestrian  on  its  track  by  a  train, 
though  he  was  intoxicated  and  guilty  of  con- 
tributory negligence.— Kroeger  v.  Texas  &  P. 
Ry.  Co.  (Tex.  Civ.  App.)  809. 

A  plaintiff,  in  an  action  for  being  mn  over 
by  a  train  while  on  the  tracks,  has  not  the 
burden  of  proving  by  a  preponderance  of  the 
evidence  that  he  was  not  guilty  of  contributory 
negligence.— Kroeger  v.  Texas  &  P.  Ry,  Co. 
(Tex.  Civ.  App.)  809. 

In  an  action  for  running  over  a  pedestrian  on 
the  track,  an  instruction  that  if  the  roadbed 
left  sufficient  room  for  pedestrians  to  "walk  out- 
side of  the  ties  in  safety,  it  was  their  duty  so 
to  do,  held  erroneous. — kroeger  r.  Texas  &  P. 
By.  Co.  (Tex.  Civ.  App.)  809. 
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(  9.    —  laJnrleB  to  •nlmals  on  or  near 
traeks. 

Instruction  that  a  cattle  guard  is  sufficient, 
within  the  meaning  of  Rev.  St.  1899,  g  1105,  if 
it  ordinarily  prevents  cattle  from  getting  on  the 
track,  held  safficiently  favorable  to  defendant.— 
Sappington  v.  Chicago  &  A.  Ry.  Co.  (Mo. 
App.)  32. 

Where  the  defective  condition  of  a  cattle 
guard  is  shown  to  have  existed  for  several 
months,  it  warrants  the  inference  of  notice  to 
the  railroad  company  to  repair. — Sappington  T. 
Chicago  &  A.  Ry.  Co.  (Mo.  App.)  32. 

Where  cattle  enter  a  railway  company's  right 
of  way  through  its  neglect  to  erect  cattle  guards, 
it  is  no  defense  that  the  cattle  were  killed  at 
place  on  the  track  where  no  breach  of  duty  is 
shown  to  exist— Sappington  v.  Chicago  &  A. 
Ry.  Co.  (Mo.  App.)  32. 

Defective  condition  of  cattle  guard  where  the 
animals  entered  right  of  way  held  proximate 
cause  of  the  killing.— Sappington  v.  Chicago  & 
A.  Ry.  Co.  (Mo.  App.)  .32. 

In  an  action  against  a  railway  company  for 
running  over  plnintiCTs  horse,  a  plea  that  he 
negligently  permitted  his  horse  to  run  at  large 
and  graze  on  defendant's  track  held  to  state  no 
defense.— Texas  &  P.  Ry.  Co.  v.  Seay  (Tex.  Civ. 
App.)  177. 

Where  plaintiff's  horse  was  killed  on  defend- 
ant's railway,  and  it  introduced  evidence  that 
to  fence  the  track  would  interfere  with  switch- 
ing, it  was  not  error  to  admit  evidence  as  to 
fencing  other  parts  of  the  switch  yard. — Texaa 
&  P.  Ry.  Co.  V.  Seay  (Tex.  Civ.  App.)  177. 

RAPE. 

I  I.     Preaeoiitlott  and  pnnlahment. 

Evidence  held  not  to  show  an  attempt  to  rape ; 
the  offense  being  either  rape  or  an  assault  with 
intent  to  rape.- Taylor  v.  State  (Tex.  Cr.  App.) 

Under  an  indictment  charging  an  assault  to 
rape,  accused  cannot  be  convicted  of  an  at- 
tempt to  rape.— Taylor  v.  State  (Tex.  Cr.  App.> 
Hvt 

An  indictment  held  to  charge  an  assault  with 
intent  to  rape.— Taylor  v.  State  (Tex.  Or.  App.) 
149. 

An  indictment  held,  under  White's  Ann.  Pen. 
Code,  i  610,  insufflcient,  as  charging  an  attempt 
to  rape.— Taylor  v.  State  (Tex.  Cr.  App.)  149. 

On  a  prosecution  for  assault  with  intent  to 
rape,  requested  charges  as  to  intent  to  use  force 
held  properly  refused  in  view  of  the  charges 
given.— Davis  v.  State  (Tex.  Cr.  App.)  502. 

RATIFICATION. 

Of  act  of  employe  in  ejecting  passenger,  see 

"Carriers,"  |  3. 
Of  deed  by  infant,  see  "Infants,"  {  1. 
Of  fraudulent  conveyance,  see  "Cancellation  of 

Instruments,"  {2.  '    • 

REAL  ACTIONS. 

See  "Ejectment";    "Forcible  Entry  and  Detain- 
er," {  1;   "Trespass  to  Try  Title." 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

REBUTTAL 

Evidence,  see  "Criminal  Law,"  {  12;    "Trial," 
Of  presumptions,  see  "Evidence,"  |  2. 


RECEIPTS. 

Warehouse  receipts,  see  "Warehousemen." 

RECEIVERS. 

{   1.    Aetloas. 

Where  a  receiver  is  appointed,  a  Judgment 
in  the  suit  directing  the  payment  of  a  certain 
sum  to  the  receiver  is  not  open  to  the  objec- 
tion that  it  is  in  favor  of  a  person  not  a 
iiarty  to  the  suit. — Bredell  v.  Fair  Grounds 
Real  Estate  Co.  (Mo.  App.)  635. 

RECITALS. 

In  deeds,  see  "Deeds,"  I  2. 

RECOGNIZANCES. 


See  "Ball,"  {  1. 

RECORDS. 

As  evidence,  see  "Evidence,"  I  9. 

As  notice,  see  "Vendor  and  Purchaser,"  i  S. 

Estoppel  by  record,  see  "Estoppel,"  §  1. 

Of  chattel  mortgage,  see  "Chattel  Mortgages," 
i  1- 

Of  mineral  vein  location,  see  "Mines  and  Min- 
erals," «  1. 

Transcript  on  appeal  or  writ  of  error,  see 
"Criminal  Law,'*  §  17.. 

A  paper  is  filed  by  lodging  it  with  the  clerk 
of  the  court,  and  the  clerk's  indorsement  is  not 
essential  where  the  clerk  and  the  court  have 
treated  the  paper  as  filed. — Day  &  Congleton 
Lumber  Co.  v.  Mack  (Ky.)  712. 

REDEMPTION. 

From  mortgage,  see  "Mortgages,"  i  7. 

REFERENCE. 

I  1.     Beport  and  flndiiMc*. 

Where  evidence  is  admitted  against  objection 
before  a  referee,  but  his  ruling  is  not  assigned 
as  error  in  the  exceptions  to  the  report  filed  in 
court,  the  objection  is  waived. — Buxton  v.  De- 
brecht  (Mo.  App.)  616. 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instruments." 

§    1.    RlKht  of  action  and  def  •&••■. 

In  a  suit  to  reform  a  mortgage,  evidence  con- 
sidered, and  held  to  justify  a  finding  that  a 
subsequent  grantee  of  the  premises  intended  to 
be  covered  was  not  a  bona  fide  purchaser,  and 
that  the  reformation  should  be  granted  as  to 
him.— Memphis  Loan  &  Building  Ass'n  v.  Wieg- 
ser  (Mo.  Sup.)  365. 

{  S.    Prooeedinss  and  relief. 

The  issue  involved  in  the  reformation  of  an 
instrument  is  triable  by  the  court — Tapler  t. 
Herman  (Mo.  App.)  482. 

REFRESHING  MEMORY. 

See  "Witnesses,"  (  2. 

REGISTRATION. 

See  "Records." 

REHEARING. 

See  "New  Trial." 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {  16. 
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RELEASE. 

See  "Compromise  and  Settlement";   "Payment" 
Of  liability  on  note,  see  "Bills  and  Notes,"  (  5. 
Of  mortgage,  see  "Mortgages,"  g  4. 
Parol  evidence,  see  "EJvidence,"  {  10. 

I    1.     Requisites  and  Talldlty. 

The  jurisdiction  of  equity  to  cancel  a  release 
obtained  by  fraad  is  not  affected  by  the  enact- 
ment of  a  statate  giving  a  remedy  at  law  un- 
der like  circumstances. — Roberts  v.  Central 
Lead  Co.  (Mo.  App.)  630. 

In  order  to  rescind  a  release,  the  refund  of 
any  money  obtained  should  be  made  with  rea- 
sonable diligence. — Roberts  v.  Central  Lead 
Go.  (Ho.  App.)  030. 

Where  a  party  signs  a  release,  when  be- 
cause of  physical  and  mental  weakness  pro- 
duced by  nis  injuries  he  is  unable  to  under- 
stand its  nature,  equity  will  rescind  the  release 
on  refunding  the  consideration.— Roberts  v. 
Central  Lead  Co.  (Mo.  App.)  630. 

A  railroad  employ^  held  not  bound  by  a  re- 
lease of  damages  for  injuries,  executed  in  re- 
liance upon  a  false  statement  as  to  his  injuries, 
etc.,  made  by  a  physician  for  the  company, 
though  made  in  good  faith.— Houston  &  T. 
Cent.  B.  Co.  v.  Brown  (Tex.  Civ.  App.)  661. 

A  contract  to  give  employment  for  an  Indefi- 
nite time  in  consideration  of  a  release  of  claim 
for  damages  held  sufficient  consideration  there- 
for.— Carroll  v.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  (Tex.  Civ.  Ah>.)  1004. 

RELEVANCY. 

Of  evidence  in  civil  actions,   see   "Evidence," 

Of  evidence  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  6. 

RELIGIOUS  SOCIETIES. 

In  an  action  by  persons  claiming  to  be  the 
trustees  of  a  church,  to  enjoin  defendants  from 
interfering  with  plaintiffs  in  the  control  of  the 
church  property,  burden  held  to  be  on  plaintiffs 
to  show  that,  at  an  election  regularly  held  since 
defendants'  election,  they  had  been  chosen  to 
succeed  defendants.— African  Baptist  Church 
of  Lebanon  v.  White  (Ky.)  7S57. 


RENT. 

See  "Landlord  and  Tenant,"  {  4. 

Of  married  women's  separate  property,  see 
"Husband  and  Wife,"  {  2. 

Of  statute,  see  "Statutes,"  {  4. 

Of  statute  relating  to  enforcement  of  judg- 
ments by  United  States  courts  in  Indian  Ter- 
ritorj-,  see  "Courts,"  §  6. 

REPLEVIN. 

{   1.     Rtsbt  of  aetion  and  d«f«nsea. 

In  replevin  for  property  seized  under  execu- 
tion, it  was  sufficient  for  plaintiff  to  show  that 
she  was  entitled  to  possession  as  against  defend- 
ant—Hancock V.  Shockman  (Ind.  T.)  826. 

}   9,    IilablUtles  on  bonds  and  nndertak- 
Inca. 

Under  Ind.  T.  Ann.  St  1899,  ${  3350,  3386. 
held  that,  in  replevin,  the  question  of  damages, 
as  well  as  of  right  to  possession  of  the  prop- 
erty, must  be  settled,  and,  there  being  a  Judg- 
ment merely  for  value  of  the  property  and 
costs,  action  for  damages  cannot  be  maintained 
on  the  replevin  bond. — Daniels  v.  Mansbridge 
(Ind.  T.)  815. 

In  an  action  on  a  redelivery  bond,  a  verdict 
finding  the  sureties  not  liable  held  against  the 
weight  of  evidence.— Alves  v.  Humphrey  (Ky.V 
1080. 

REPLY. 

See  "Pleading,"  S  8. 

REPORT. 

On  reference,  see  "Reference,"  (  L 

I  REQUESTS. 

I  For  instructions  in  criminal  prosecutions,  see- 

"Criminal  Law,"  g  14. 
I  For   instructions   to  jury  in  civil   actions,  see- 

"Trial,"  {  11. 

REQUISITION. 

For  extradition,  see  "Extradition,  "  i  1. 


RELOCATION. 

Of  mining  claim,   see  "Mines  and  Minerals," 
«1. 

REMAINDERS. 

See  "Ijfe  Estates." 

REMAND. 

After  change  of  venue,  see  "Venue,"  g  2. 
Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  E<rror,"  g  24. 

REMiniTUR. 

Of  cause  on  appeal  or  writ  of  erfor,  see  "Ap- 
peal and  Error,"  g  24. 
Of  damages,  see  "Damages,"  g  6. 

REMONSTRANCE. 

To   granting  liquor  license,   see   "Intoxicating 
Liquors,"  g  2. 

REMOVAL  OF  CAUSES. 

change  of  venue  or  place  of  trial,  see  "Venue," 
I  2. 


RESCISSION. 


"Can- 


Cancellation  of  written  instrument,  see 

cellation  of  Instruments." 
Of  contract,  see  "Contracts,"  g  8. 
Of  contract  for  sale  of  goods,  see  "Sales,"  g  3. 
Of  contract  for  sale  of  land,  see  "Vendor  and 

Purchaser,"  g  1. 
Of  release,  see  "Release,"  g  1. 

RESERVATIONS. 

For    grantor    in    fraudulent    conveyance,   see- 
"Fraudulent  Conveyances,"  g  1. 

RES  GEST^ 

In  civil  actions,  see  "Evidence,"  g  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
g5. 

RESIDENCE. 

Bee  "Domicile." 

Presumption  as  to  nonresidence  of  plaintiffs, 
see  "Evidence,"  g  8. 

RES  JUDICATA. 

See  "Judgment,"  gg  3,  4. 
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RESTRAINT  OF  TRADE. 

EXFect  on  raliditr  of  contract,  aee  "Oontracts," 

i  L 
Trusts  and  other  combinations,  see  "Monopo- 

Ues,"  {  1. 

RETIRING  PARTNERS. 

See  ''Partnership,"  |  1. 

RETROSPECTIVE  LAWS. 

See  "Statutes,"  t  6- 

RETURN. 

Of  election,  see  "Elections,"  S  4. 

REVENUE 

See  'T?axation." 

REVIEW. 

See  "Appeal  and  Error":   "Certiorari";   "Crim- 
inal Law,"  {  16;   "Justices  of  the  Peace,"  {  3. 
BUI  in  equity,  see  "Equity,"  i  8. 

REVIVAL. 

Uf  judgment,  see  "Judgment,"  I  7. 

REVOCATION. 

Of  cower  of  sale  in  mortgage,  see  "Mortgages," 
Of  waiver  of  homestead,  see  "Homestead,"  f  4. 

RIGHT  OF  WAY. 

Of  railroads,  see  "Railroads,"  1 1. 

RIPARIAN  RIGHTS. 

See  "Navigable  Waters,"  {  3;    "Waters  and  Wa- 
ter Courses,"  {  1. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serv- 
ant," i  9. 

ROADS. 

See  "Highways";   "Turnpikes  and  Toll  Roads." 
Streets  in  cities,  see  "Municipal  Corporations," 
l«8,9. 

SALES. 

See  "Vendor  and  Purchaser." 
Of  intoxicating  liquors,  see  "Intoxicating  liq- 
uors." 


Of  property  of  decedent  under  order  of  coort, 

"E:        

>pe] 

Of  railroads,  see  "Railroads,"  §  3 


see  "Executors  and  Administrators,"  |5. 
Of  property  of  ward,  see  "Guardian  and  Ward," 


Of  standing  timber  or  logs,  see  "Logs  and  Log- 
ging." 

Ot  trust  property,  see  "Trusts,"  i  8. 

On  execution,  see  "Execution,"  {  3. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
i§  5,  6. 

On  order  or  judgment  of  court,  see  "Judicial 
Sales." 

Partition  sale,  see  "Partition,"  I  2. 

Tax  sales,  see  "Taxation,"  {  2. 

§    1.    Reanisites    and  Talidltx    of    eoa- 
traot. 

A  contract  for  the  sale  of  goods,  considered 

in  connection  with  letters  between  the  parties. 


held  not  void  for  want  of  mntnality. — Ladede 
Construction  Co.  v.  "Tudor  Iron  Works  (Mo. 
Sup.)  384. 

An  offer  to  sell  at  a  given  price  may  be  with- 
drawn by  notifying  the  other  party  before  ac- 
ceptance.—Arnold  V.  Oason  (Mo.  App.)  34. 

A  party  to  negotiations  cannot  bind  the  other 
party  until  he  defines  his  position,  so  as  to 
create  an  obligation  on  his  part — Arnold  ▼. 
Cason  (Mo.  App.)  34. 

The  acceptance  of  an  offer  must  be  in  exact 
accordance  with  its  terms  in  order  to  bind  the 
ptpposer.— Arnold  v.  Cason  (Mo.  App.)  34. 

Where  a  material  man  qnoted  a  certain  price 
on  building  materials,  and  a  prospective  con- 
tractor gave  an  order  varying  In  description 
from  the  items  specified,  held  not  an  acceptance 
of  the  first  proposal. — ^Arnold  v.  Cason  (Mo. 
App.)  34. 

t  2.    OoBstniotton  o(  eomtraot. 

A  contract  for  the  sale  and  delivery  of  track 
fastenings  is  not  severable,  because  it  requires 
a  sufficient  quantity  of  one  kind  of  fastenings 
to  lay  300  miles  of  track  and  only  enough  of 
another  quantity  to  lay  100  miles,  even  though 
the  purchaser  haa  made  other  arrangements  for 
an  additional  quantity  of  the  latter  fastenings 
to  lay  the  other  200  miles. — Laclede  Oinstrnc- 
ti<»  Co.  V.  Tudor  Iron  Works  (Mo.  Sup.)  384. 

An  order  to  furnish  materials  for  a  build- 
ing, in  the  absence  ot  agreement  as  to  price. 
Implies  a  promise  to  pay  the  reasonable  market 
value.— Arnold  v.  Cason  (Mo.  App.)  34. 

I  3.     ModiiloatlOB  or  reaoisaion  of  eoB- 
traot. 

The  buyer  of  shares  cannot  recover  of  the 
seller  the  price  paid,  though  the  shares  were  in- 
trinsically worthless,  as  they  had  a  market  val- 
ue, and  another  person  proposed  to  buy  at  about 
the  same  price.— Kirtiey's  Adm'x  v.  Shinkle 
(Ky.)  723. 

I  4.     Performanoe  ot  eontraot. 

A  person  contracting  for  the  purchase  of  track 
fastenings  held  not  to  be  entitled  to  damages 
(or  a  breach  thereof,  without  showing  the  pur- 
chase or  laying  of  certain  rails. — ^Ladede  Con- 
struction C».  V.  Tudor  Iron  Works  (Mo.  Snp.) 
384. 

i  5.     Warranties. 

Where  a  buyer  of  machine  agreed  to  notify 
the  seller  of  defects  within  ten  days,  and  used 
the  mactiine  for  two  years  without  complaint 
he  could  not  defend  an  action  for  the  pnce  on 
the  ground  of  defects.— Frick  (3o.  v.  Morgan 
(K.V.)  1072. 

A  buyer's  inadequate  Inspection  and  accept- 
ance does  not  ternunate  a  warranty  of  quality, 
where  induced  by  the  seller's  fraud  in  loading 
the  goods.— Fay  Fruit  Co.  v.  Talerico  (Tex.  Ov. 
AppO  196. 

A  condition  for  inspection  by  the  buyer  of  a 
car  load  of  oranges,  at  its  destination  in  Texas 
after  shipment  from  California,  is  not  incon- 
sistent with  a  warranty  of  quality.— Fay  Fruit 
Co.  V.  Talerico  (Tex.  Civ.  Aw.)  196. 

i   6.    Reatodlea  of  aeller. 

An  action  to  recover  the  price  of  lumber  sold 
held  properly  brought  in  the  name  of  L.,  where 
it  was  pleaded  and  proved  that  the  lumber  was 
the  property  of  L.,  and  that  the  insertion  of 
A.'s  name  in  the  contract  was  a  clerical  error. 
—Ware  v.  Long  (Ky.)  707. 

Where  defendants  admitted  receiving  the  ma- 
terials and  the  reasonable  value  thereof,  bat 
claimed  a  special  contract  at  a  given  price,  the 
burden  was  on  them  to  estabush  the  special 
contract— Arnold  v.  Caaon  (Mo.  App.)  34. 

In  an  action  by  the  seller  for  the  price  of 
catUe,  payable  in  land,  held,  that  there  was  no 
error  in   refusing  to   direct   a   finding  for  de- 
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fendant  because  plaintiff  bad  not  retnrned  a 
deed  delivered  him,  wbere  be  asserted  no  title 
therennder,  and  it  was  nerer  accepted  or  ac- 
knowledged, and  was  delivered  solely  to  have 
the  title  examined.— Corbett  v.  Bayers  (Tex.  CSt. 
App.)  108. 

A  seller  held  entitled  to  recover  in  money, 
on  the  buyer's  default,  the  agreed  price  of  cattle 
ivhich  were  to  be  paid  for  in  land  at  an  agreed 
price.— Corbett  v.  Bayers  (Tex.  Civ.  App.)  108. 

i    7.    Remedies  of  buyer. 

Variance  between  the  pleading  and  proof  held 
not  sufficient  to  preclude  a  recovery  for  a 
breach  of  warranty.— J.  I.  Case  Threshing 
Mach.  Co.  v.  Myers  (Ky.)  956. 

The  plaintiff  in  an  action  for  the  breach  of 
contract  to  sell  and  deliver  track  fastenings  held 
precluded  by  his  petition  from  recovery  on  the 
theory  that  a  provision  requiring  the  purchase 
or  laying  of  rails  of  a  certain  weight  by  plain- 
tiff waa  only  a  means  of  measuring  the  fasten- 
ing purchased,  and  was  satisfied  by  laying  any 
rails. — Laclede  Construction  Co.  ▼.  Tudor  Iron 
Works  (Mo.  Sup.)  384. 

The  standard  for  the  measure  of  damages  for 
a  breach  of  warranty  of  quality  of  a  car  load  of 
oranges  iutended  for  retail  is  their  reasonable 
retail  value,  and  not  their  value  in  car-load 
lote.— Fay  Fruit  Co.  v.  Talerico  (Tex.  Civ. 
App.)  196. 

Instruction  as  to  buyer's  right  to  recover  for 
breach  of  warranty  of  quality  held  not  objec- 
tionable, as  only  submitting  theory  of  express 
warranty,  when  the  buyer  had  alleged  and 
shown  an  implied  one.— Fay  Fruit  Co.  v.  Tale- 
rico (Tex.  Civ.  App.)  196. 

The  measure  of  damages  in  an  action  against 
the  seller  of  sawmill  machinery  for  breach  of  a 
warranty  of  the  condition  of  the  machinery  held 
to  be  the  costs  of  repairs  and  loss  of  time  oc- 
casioned by  the  breach.— Dilley  v.  Ratcllff  (Tex. 
Civ.  App.)  237. 

The  measure  of  damages  for  failure  to  deliver 
cotton  gin  machinery  in  time  for  the  ginning 
season  held  to  be  the  net  profits  which  the  buy- 
er wonld  have  made,  except  for  the  breach. — 
INlley  v.  Ratcliff  (Tex.  Civ.  App.)  237. 


SATISFACTION. 

See  "Compromise  and  Settlement";  "Payment"; 

"Release." 
Of  judgment,  see  "Judgment,"  {  S. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Class  legislation,  see  "Constitutional  Law,"  §  3. 

Mandamus  to  compel  issuance  of  teacher^s  cer- 
tificate, see  "Mandamus,"  §  1. 

Validity  of  act  permitting  children  outside  the 
limits  of  a  city  to  attend  its  schools  as  de- 
priving of  property  without  due  process  of 
law,  see  "Constitutional  Law,"  S  6. 

§    1.    Private  sebools  and  ao^demlea. 

Evidence  held  sufficient  to  support  a  finding 
that  a  female  teacher  in  a  private  academy 
did  not  indulge  in  social  recreations  and  dissi- 
pations to  such  an  extent  as  to  impair  her  use- 
fulness as  a  teacher  and  justify  her  discharge 
on  that  ground. — Hall  Moody  Institute  v.  Co- 
pass  (Tenn.)  32  T. 

Evidence  held  sufficient  to  sustain  a  finding 
that  a  female  teacher  5n  a  private  academy  was 
not  responsible  for  bad  order  in  a  study  hall  of 
which  she  had  charge,  so  as  to  justify  her  dis- 
charge on  the  ground  of  inefficiency  in  that  re- 
spect.—Hall  Moody  Institute  v.  Gopass  (Tenn.) 
327. 

In  an  action  by  a  female  teacher  against  a 
private  academy  for  breach  of  the  contract  of 
employment,  instruction  as  to  plaintiff's  duty  to 


maintain  order  held  not  erroneoaa — Hall  Moody 
Institute  v.  Oopass  (Tenn.)  327. 

InstmcUon  in  an  action  by  a  female  teacher 
for  breach  of  contract  of  employment  held  not 
objectionable  as  leading  the  ]ury  to  think  that 
plaintiff's  character  for  morahty  or  chastity  was 
in  dispute. — Hall  Moody  Institnte  v.  Copass 
(Tenn.)  327. 

A  female  teacher  cannot  be  discharged  for 
failure  to  comply  with  regulations  as  to  her 
social  conduct,  so  long  as  her  actions  are  lady- 
like and  not  incompatible  with  the  dischaige 
of  her  duties. — Hall  Moody  Institute  v.  Oopass 
(Tenn.)  327. 

An  eleemosynary  educational  institntion,  chai'- 
tered  as  a  corporation,  ia  liable  for  its  breach 
of  contract— Hall  Moody  Institute  t.  Gopass 
(Tenn.)  327. 

{  S.    Pntllo  sobools. 

The  electors  of  a  school  district  have  implied 
power  to  vote  the  school  revenues  for  the  build- 
ing of  school  houses  and  to  suspend  the  school 
for  the  same  purpose. — Hale  v.  Brown  (Ark.) 
260. 

Under  Ky.  St.  H  448,  4603,  where  a  major- 
ity of  the  board  of  teachers'  examiners  fixed 
the  grade  of  a  teacher,  the  county  superintend- 
ent had  no  discretion  to  refuse  to  issue  a  cer- 
tificate of  the  grade  to  which  she  was  entitled. 
— Korthington  v.  Sublette  (Ky.)  1076. 

A  couveyance  of  land  used  for  .school  pur- 
poses by  the  trustees  of  the  district  without 
authority  from  the  commissiouers'  court,  as 
required  by  Sayles'  Ann.  Civ.  St.  art  3990, 
held  to  confer  no  title. — Crouch  v,  Posey  (Tex. 
Civ.  App.)  1001. 

SCIRE  FACIAS. 

On  appeal  bond,  see  "Oriminal  Law,"  1 10. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "EMdence,"  §  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
«6. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 

SERVICE. 

Of  notice  of  protest,   see  "Bills  and  Notes," 
Of  process,  see  "Process,"  f  1. 


SERVICES. 

See  "Master  and  Servant,"  I  2;    "Work  and 
Labor." 

SET-OFF  AND  COUNTERCLAIM. 

In  action  by  administrator,  see  "Executors  and 
AdminiEtrators,"  |  & 

i    1.    Snbjeot-Biatter. 

Under  Mansf.  Dig.  S  5034  (Ind.  T.)  Ann.  St. 
1890,  §  3239),  in  an  action  to  recover  for 
threshing  defendant's  grain,  his  claim  against 
plaintiff  for  damages  for  negligently  setting 
fire  to  other  grain  while  threshing  may  be  set 
out  as  a  counterclaim. — Patterson  v.  Bradley 
(Ind.  T.)  821. 

SETTLEMENT. 

See  "Compromise  and  Settlement";  "Payment"; 

"Release." 
By  executor  or  administrator,  see  "Executors 

and  Administrators,"  8S  7-8. 
By  guardian    of    infant,    see  "Ouardian    and 

Ward."  J  2.  n  I 
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3HERIFFS  AND  CONSTABLES. 

§    1.    Powers,  dntleB,  aad  llabiUtlea. 

Evidence  in  an  action  to  recover  for  goods 
levied  on  by  an  officer  with  goods  belonging 
to  the  attachment  debtor  examined,  and  held. 
error  to  refuse  to  instruct  that  it  was  the  duty 
of  the  officer  to  separate  and  release  plaintiCTs 
goods,  if  after  the  levy  he  was  informed  of 
their  ownership  and  could  make  such  separa- 
tion.— Orr  &  Lindsley  Shoe  Co.  v.  Frankentbal 
and.  T.)  906. 

{  t.     Liabilities  on  offloiml  bonds. 

In  a  suit  begun  by  motion  against  a  constable 
on  his  bond,  held  error  for  the  circuit  court  on 
appeal  to  instruct  the  jury  that  they  might 
render  judgment  for  an  insufficient  return. — 
Morgan  v.  Betterton  (Tenn.)  969. 

Under  Shannon's  Code,  {  5402,  where  no  no- 
tice is  served  ou  the  sureties  in  a  suit  by  mo- 
tion on  a  constable's  bond,  and  the  bond  pro- 
duced is  not  properly  certified,  the  justice  nas 
no  jurisdiction  over  the  sureties.— Morgan  v. 
Betterton  (Tenn.)  069. 

SHIPPING. 

See  "Ferries";  "Pilots." 

SLANDER. 

See  "Libel  and  Slander.'* 

SPECIFIC  PERFORMANCE 

{  1.     Prooeedlncs  and  relief. 

Facta  held  to  require  a  judgnpeut  for  defend- 
ant in  an  action  to  compel  specific  performance 
of  an  alleged  contract  to  convey  laud.— Turner 
V.  Trosper  (Ky.)  1080. 

Plaintiff  not  being  entitled  under  his  contract 
for  purchase  of  land  to  recover  the  liquidated 
damages  for  breach  and  also  to  have  specific 
performance,  his  insistence  on  affirmance  of  that 
part  of  the  judgment  which  grants  the  damages 
IS  sufficient  reason  for  affirming  the  part  which 
refuses  specific  performance. — Hoskins  v.  Dough- 
erty (Tex.  Civ.  App.)  103. 

Pleadings  Iteld  to  anthorize  recovery  of  liqui- 
dated damages  in  lieu  of  specific  performance. — 
Hoskins  v.  Dougherty  (Tex.  Civ.  App.)  103. 

Contract  for  sale  of  land  held  not  to  allow 
purchaser  to  recover  stipulated  damages  for 
breach  and  have  specific  performance. — Hoskins 
V.  Dougherty  (Tex.  Civ.  App.)  103. 

One  who  obtained  a  contract  by  which  de- 
fendants agreed  to  convey  land  to  such  persons 
as  he  might  designate  is  the  proper  plaintiff 
in  suit  for  specific  performance,  and  persons  to 
whom  he  has  assigned  an  interest  in  the  con- 
tract are  not  necessary  parties. — Hoskins  t, 
Dougherty  (Tex.  Civ.  App.)  103. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Uqaors." 

STARE  DECISIS. 

See  "Courts,"  $  2. 

STATEMENT. 

Admissibility  of  statements  by  injured  party 
as  to  injury,  see  "EJvidence,"  {  4. 

By  witness  inconsistent  with  testimony,  see 
"Witnesses,"  J  3. 

STATES. 

Courts,  see  "Courts." 

Interstate  extradition,  see  "Extradition,"  |  1. 


Legislative   power,    see   "(!>>n8titntional  X.aw,'' 

Legislative   power  over  municipal   corporation. 

see  "Municipal  Corporations,"  {  2. 
Public  lands,  see  "Public  Lands,     |  1. 

STATUTES. 

Judicial  notice  of,  see  "Evidence,"  {  1. 

Laws    impairing    obligation    of    contracts,    see 
"Constitutional  Law,"  {  2. 
Provtiiona  rOattng  to  particular  svbjectt. 

See  "Bastards,"  {  2;  "Corporations,"  {  1; 
"Courts,"  I  6;  "Descent  and  Distribation"; 
"Extradition,"  S  1;  "Highways,"  (  1;  "In- 
toxicating Ldquors";  "Limitation  of  Actions," 
i  1;    "Mechanics'  Liens";   "Railroads,"  t  «• 

Inheritance  by  bastards,  see  "Bastards,"  {  3. 

\frried  women's  property,  see  "Husband  and 

Wife,"  {  2. 
i  Statute  of  frauds,  see  "Frauds,  Statute  of." 

Sunday  laws,  see  "Sunday." 

(    1.    Enaetment,  re^nialteB,  and  ▼alldtty 
In  ceneral.  \ 

Articles  of  an  act  falling  properly  within  the 
title  thereof  held  constitutional,  though  another 
article  of  the  same  act  might  not  fall  within 
the  title.— Price  v.  Garvin  (Tez.  Civ.  App.)  1«S5. 

I  2.     Snbjeeta  and  titles  of  aeta. 

Laws  1895,  p.  160,  to  amend  Rev.  St  1888, 
c.  55,  entitled  "Dower,"  by  adding  a  section 
defining  the  right  of  a  widower  in  the  property 
of  his  deceased  wife,  wtio  left  no  descendants, 
held  not  void  under  Const,  art.  4,  {  28,  requiring 
the  subject  of  every  bill  to  be  expressed  in  its 
title.— O'Brien  v.  Ash  (Mo.  Sup.)  8. 

{   3.    Amendateai,  revlsloB,  and  eodMea- 
tlon. 

Act  May  12,  1809,  attempting  to  amend  Act 
Feb.  19,  1899,  g  1,  defining  the  limits  of  a  city, 
held  void;  reference  in  the  calls  to  "said"  line 
showing  the  omission  of  calls,  and  the  calls  as 
given  embracing  no  territory.— Miller  v.  State 
(Tex.  Cr.  App.)  522. 

I  4.    Bepeal,  snspensi«»B,  ezpirattoB,  «ad 
verlTaL 

Acts  1901,  c.  124,  relative  to  jories  in  certain 
counties,  held  to  repeal  by  implication,  and  not 
expressly,  .former  inconsistent  arts,  so  thot 
Const,  art  2,  t  17,  relative  to  express  repeals, 
does  not  apply.— Turner  v.  State  (Tenn.)  rl4. 

Const,  art.  2,  {  17,  declaring  that  all  laws 
which  repeal,  etc.,  former  laws,  shall  recite,  in 
their  caption  or  otherwise,  the  title  or  substance 
of  the  laws  repealed,  revived,  or  amended,  htU 
not  to  apply  to  implied  repeals,  etc. — ^Tnmer  v. 
State  (Tenn.)  774. 

{  5.     Constmotlon  and  operation. 

The  curative  act  of  April  13,  1883,  did  not 
cure  the  defective  acknowledgment  of  a  mort- 
gage of  a  homestead  made  May  6,  1893,  sobae- 
qucut  to  its  passage,  but  such  acknowledgment 
was  cured  by  the  act  of  March  8,  1895. — Farm- 
ers' Savings,  Building  &  Loan  Ass'n  v.  Berger 
(Ark.)  57. 

In  construing  the  final  meaning  of  a  stat- 
ute which  has  been  changed,  the  history  of  the 
law  is  an  important  factor.— Springfield  Grocer 
Co.  V.  Walton  (Mo.  App.)  477: 

In  construing  a  statute  borrowed  in  part 
from  another  state,  the  construction  thereof 
in  such  state  is  of  persuasive  aid. — Stephan  v. 
Metzger  (Mo.  App.)  625. 

{   6.    Pleading  and  evldenee. 

A  complaint  m  an  action  for  unlawful  de- 
tainer by  the  widow  and  minor  children  of  the 
deceased  owner  of  land  against  his  lessee,  al- 
leging that,  by  act  of  the  Chickasaw  legislatnre, 
approved  October  12,  1876,  the  land  and  rights 
under  the  lease  descended  to  plaintiffs,  does  not 
sutllciently  show  what  the  law  is. — ^Engleman  T. 
Cable  (Ind.  T.)  894. 
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CONSTITUTION. 

Amend.   7 821,  858 

Amend.  14 58 

Art.  1,  »  1,  7 885 

Art.  4,  §  3 944 

STATUTES  AT  LAKGB. 

1887.  Feb.    8.    ch.    118,    § 

5,  24  Stat.  388 842 

1890,  May   2,   ch.    182,    § 

29,  26  Stat.  81 829 

1890,  May   2,    ch.    182.    { 

31,  2«  Stat.  94 829,  1115 

1890,  May   2,   ch.    182,    § 

41,  26  Stat.  99 943,  944 

1895,  Marc*    1,    ch.    145, 

28  Stat.  093... 841,  849,  859 

1896,  March    1,    ch.    145, 

«  4,  28  Stat  695 821 

1897,  June  7,  ch.  3,  80 
Stat  83 829 

1898,  June  28,  ch.  617, 

30  Stat.  495.  ..884,  885,  826 
1898,  June  28,  ch.  517,  i 

2,  30  Stat.  495 920 

1898,  June  28,  ch.  517,  { 

3,  30  Stat.  495 868,  987 

1888,  June  28,  ch.  517,  f 

4,  30  Stat.  496 937 

1898.  June  28,  ch.  617,  { 

6,  30  Stat.  497 937 

1898,  Jane  28,  ch.  617,  ( 

14.  30  Stat.  499 920 

1888,  June  28,  ch.  617,  § 

21,  30  Stat.  503 862 

1888,  June  28,  ch.  517,  « 

28,  30  Stat.  512 820 

1888,  July  1,  di.  641,  30 

Stat.  544 737 

1900,  May  31,  ch.  598,  81 
Stat.  236 852 

1901,  Feb.  18,  ch.  379,  | 

1.  31  Stat.  794 832 

1902,  May  27,  ch.  888,  32 
Stat  259 882 

REVISED  STATUTES. 

Ch.  7 849 

t  1022 849 

I  2324   572 

i  5278 943 

TREATIES. 

With  Choctaw  Indians, 
Sept  28,  1830,  7  Stat 
840 852 


ABKANSAS. 

CONSTITUTION  1874. 

Art.  2,  {  13 560 

{8  849 

MANSFIELD'S  DIGEST. 

Ch.  40,  J  1307 841 

it  1,  5,  et  acq 894 

1271  820 

1303  940 

1543 819 

I  1963,  1904 849 

i  2522,  2545  894 

I  2637  937 

i  2859  849 

f  3006  910 

I  3048 826 

i   3348 920 

I  3;i.51 934 

ii  3361,  3362  820 


STATUTES  CONSTRUED. 

f  3750 910 

i  8751  1115 

'  4940  823 

4946 928 

5028,  par.  4 937 

5034  821 

5043  893 

508:^ 934 

I  5080 823 

I  3102 934 

i   5145  816 

I  51.')7  826,  940 

i  5181  816 

8ANDELS  &  HILL'S 
DIGEST. 

I  1126  560 

f  3510 258 

"  4877  570 

5112 551 

5329 578 

5636 53 

5722  311 

6349 259 

!  7400 548 

LAWS. 

1883,  pp.  123,  124,  {  4-  •  •  660 

1893,  p.  303 67 

1895,  p.  4 651 

1895,  p.  37 67 

1899,  p.  18,  {{  1-6 572 

1901,  p.  113 679 

IMBIAX  TEBBITOBT. 

CONSTITUTION. 

Cher.  Nat  art.  1,  {  2 828 

ANNOTATED  STATUTES. 

Pages  7-8  828 

Page  13,  f  41 843,  844 

Page  28,  J  578 823 

Ch.  3 859 

{  31    1115 

I  45    848 

§  48    821 

§  55    841 

§§  57q-^7z20   825 

§  57r   820 

§  57s    868,  937 

|§  67t,  57v 937 

I  57z4   920 

I  57zll   852 

I  57219   920 

5  58  et  seq 844 

§  773 820 

§  805  840 

{  809    841 

S  886  819 

IS  1306,  1307  849 

H  1820,  1843 894 

I  1921 937 

I  1974  849 

i  2121   910 

i2163 826 

2282    820 

228.1 834 

{  2295,  2290  820 

2509 910 

S  2510    1116 

§  3140  823 

§  31.-1   928 

S  3J:!3  937 

§  32;«»  821 

i  3248 893 

a  3288    834 

I  3201   823 

I  3307 934 

8  :«.-)0 816 

S  3362    826,  840 

i  3386 816 


LAWS. 

Chick.  Nat  1876,  Oct.  12. 
Inheritance  Law  ...894,  886 

Cher.  Nat.  1882,  p.  351. . .  828 

Cher.  Nat.  1£»6,  Sept.  30. 
Amended  by  Laws  (Cher. 
Nat.)  1896,  Dec.  21.  In- 
truder Land  Law 927 

Cher.  Nat  1895,  Dec  21. 
Intruder  Land  Law....  927 


KAKSAS. 

COMPILED  LAWS  1886. 

Pages  375-^77,  ch.  38 811 

a  ^68,  2259,  2266,  2267..  811 

KEXTTTOKT. 

CONSTITUTION. 
$  110 1070 

•  CIVIL  CODE. 

!61,  subsec.  6 1090 
478  1070 
J  600,  761 866 

CIVIL  CODE  OF  PBAG- 
TICB. 

i  120 718 

i  606,  subd.  2 1077 

CRIMINAL  CODE  OF 

PRACTICE. 

H  262-266   e97 

GENERAL   STATUTES. 
Ch.  52,  art  4,  J  17 761 

STATUTES  1888. 

68  1085 

448 1076 

496 1077 

784  785 

800 700 

1407  718 

(  1966  1091 

{  2017,  2018 1087 

2121  708 

2127  1099.  1102 

2128 797.  1099,  1102 

2178 757 

S  2353,  2854 867 

2404  782 

»  2570,  2571 768 

I  3141  868 

|{  .^86,  3480,  subsec.  26..  728 

I  8638 1070 

{  3751 858 

H  3870,3872 862 

i  3009 726 

i  4.T03 1076 

I  4770 761 

LAWS. 
1800,  p.  89 800 

Mxssoimi. 

CONSTITUTION. 

Art.  4,  I  28 
Art.  6,  I 


12.    Amended  by 
Laws  1901,  p.  107 277 

REVISED  STATUTES  1879. 

}  230 477 

{  2695.   Amended  by  Laws 
1887,  p.  198..;-.^.„„J„18 
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REVISED  STATUTES  1889. 

Ch,  55.    Amended  by  Laws 

1895,  p.  169 8 

Ch.  80 42 

i  184 1048 

I  2750 295 

I  5976 312 

REVISED  STATUTES  1809. 

Page  2492.  St.  Louis  City 
Charter,  art.  4,  J  10 668 

Page  2502.  St.  Louis  City 
Charter,  art  5,  §  12 300 

Page  2514.  St.  Louis  City 
Charter,  art.  6,  §  28. ...  800 

Ch.  119,  art.  6 42 

167 683 
t  74-78  45 
i  185,  187.  208 1048 
224  477 
457 39 

f  540  205 

I  602  631 

f  J  635,  072 609 

i  695  631,  1065 

I  608 616 

«  746 287 

I  806  686 

I  822  803 

I  865 380 

S  894 ;j!),  474,  482 

i   1105 32 

I  l"i75  1058 

I  2fll6 278 

I  2938  8 

§  3072 595 

t  3177 1048 

«  3178  1041 

I  3628 686 

I  3710  692 

i  3714 1041 

{  3722  359 

{  3750 1041 

|i  3835,  4060 638 

I  4203 304 

I  4273  746 

I  4278  29 

f  4297  350,  744 

i   4.340 276 

fi  4405,  4415,  4422 24 

i   4500  et  seq 363 

I  46.'i2  287 

1  4653  626 

i  4659  613 

I  5938 31 

if  6100-6114  466 

i   7723 668 

I  7908 1055 

|§  7973,  7074,  8084 42 

I  8142 484 

§§  0416,  0417 1051 

{  9454  684 

i  9512 1061 

CITY  CHARTERS. 

St.    Louis,    art.   4,    {   10. 

Rev.  St.  1899,  p.  2492...  668 
St.    Louis,    art.    5,    |    12. 

Rev.  St.  1899,  p.  2502. .  800 
St.    Louis,    art.    6,    §    28. 

Bey.  St.  1899,  p.  2612...  800 

LAWS. 

1865,  p.  89.  J  3 746 

1887,  p.  198 18 

1895,  p.  10.5,  {4 1045 

1895,  p.  160 8 

1897,  p.  130 42 

1901,  p.  107 277 


TENITESSEB. 
CONSTITUTION. 

Art.  1,  |§8,  21 274 

Art.  2,  8  17 774 

Art  2.  S  29 274 

Art  11,  «  8 274,  774 

CODE. 

i3381.  aSSOa)  2597 1104 
:  33^,  3389  1104 
3399  (1898a)  2615 1104 
3400  (1899a)  2616 1104 

SHANNON'S  CODE. 
Ch.  3,  art  7.  {$  4283,  6089  814 

4201,'  rab'sec.'  'i '.  '. '. '. '. '. '. '.  781 

4477 730 

4005  731 

;  5402,  6670 969 

1  6190,    6193 772 

LAWS. 

1886-36,  ch.  26,  8  1 TBI 

1868-69,   p.   137 274 

1876,  ch.  66.    Repealed  by 
Laws   1895,    ch.    160,   i 

49  768 

1895,  ch.  160,  §f  9,  40. . . .  768 

1809,  chs.  59,  134 274 

1901,  ch.  124,  iS  4,  6,  8. . 

774,  776 

TEXAS. 

CONSTITUTION. 

Bill  of  Bights,  art  1,  i  3..  166 

Art.  1,  I  28 603 

Art  5,  I  16 02 

Art.  6,  J  2 466 

Art.  16,  J  17 088 

CODE  OF  CRIMINAL  PRO- 
CEDURE. 

Alts.  810,  818,  324,  327...  614 

Art.  720   144 

Art  770   614 

Art.  889.       Amended     by 
Laws  1901,  p.  291 606 

PENAL  CODE  1895. 

Art.  77   529 

Arts.  78.  79 683 

Art.  123   983 

Arts.  138,  144 621 

Art.  196   423 

Art  502   168 

Art.  717   160 

Art  742   167 

BATTS'  ANNOTATED  CIV- 
IL STATUTES. 
Art.  636  169 

REVISED  STATUTES  1805. 

Arts.  641-643   138 

Art  642    60,  ffi 

Arts.  649,  651 134 

Art.  718   117 

Art.  941    976 

Art  1194   447,  448,  644 

Art.  1249 987 

Arts.  1202,  1333,  1370. ...     60 
Art  1537   117 


Art.  1606  1029 

Arts.  2068,  2082 231 

Art.  2144   110 

Arts.  2237,  2238 1029 

Art  2255  987 

Art  2436   129 

Arts.  2658,    2562 987 

Art  2080, 428 

Arts.  3003,  3005 985,  986 

Art.  3212   993 

Art  3312   1030 

Arts.  8007,  3611 66 

Art.  3627   448 

Art  4218J    129 

Arts.  4274-^270   646 

Arts.  4426,  4436 171 

Art  4507   421 

Art.  4628  085 

Art  4680  62 

Art.  4816   m 

Art  6060h   989 

Arts.  6260.  5262 237 

Arts.  6318,  6314 68 

aATLBS'  CIVIL  STATUna 
1897. 

Art  1346  212 

Arts.    1714,    1728,    3384, 

8387 4B« 

Art  8900  1001 

Art  4362  62 

Arta.  4426,  4438 462 

Art  4684f  82 

Arts.  6064.  5068,  5007, 

60B8,  6100,  5103 IS 

WHITE'S  ANNOTATED 

CODE  or  CRIMINAL 

PROCEDURE. 

A-Tla    ^OV     ••••  •••••••••••    Ovl 

Art.  404  683 

Art  723  163 

WHITE'S  ANNOTATED 

PENAL  CODE. 

Art  640  149 

CITY  CHARTERS. 

Dallas.      Laws    1899,    p. 

116,  U  106,  109 503 

Dallas.      Laws    1899.     p. 

128,  f  159 166 

LAWS. 

1854,  p.  29 82 

1871,  ch.  80.   Amended  by 

Laws  1874,  ch.  97 133 

1871,  ch.  80,  «  4-6..  .133,  134 

1874,  ch.  97 133 

1874,  ch.  97,  Sll 134 

1895,  p.  112 58 

1899,  p.  115,  »  106,   199. 

Dallas  City  Charter 603 

1899,  p.  128,  i  159.     Dal- 
las City  Charter 166 

1899,  p.  178 522 

1899,  {  1.    Municipal  Cor- 
porations.    Amended   by 

Laws  1899,  p.  178 522 

1001,  p.  223,  ch.  84. 1  14...  229 
1901.  p.  291 006 


VIBOIIIIA. 

CODE. 
H  2548,  2657,  2902-2904.  OlOti 
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STAY. 


Pendlnx  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  {  9. 

STIPULATIONS. 

As  to  settlement  of  boundarr  controTersy,  see 
"Boundaries,"  {  2. 

STOCK. 

Gaming  operation  in,  see  "Gaming,"  {  1. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  I  2. 

STORAGL 

See  "Warehousemen." 

STREET  RAILROADS. 

Carriage  of  passengers,  see  "Carriers." 

i    1.    Beenlatlon  and  operation. 

An  instruction  in  an  action  for  injuries  re- 
ceived in  a  collision  with  a  street  car  held  not 
erroneous  as  imposing  an  insurer's  liability  on 
defendant— Memphis  St  Ry.  Co.  t.  Wilson 
(Tenn.)  206. 

Contributory  negligence  is  a  bar  to  an  action 
for  injuries  received  by  the  driver  of  a  vehicle 
in  a  collision  with  a  street  car.— Memphis  St 
Ry.  Co.  T.  Wilson  (Tenn.)  265. 

STREETS. 

See  "Highways" ;  "Mnnicipal  Corporations,"  |  & 

SUBLETTING. 

See  "Landlord  and  Tenant,"  $  8. 

SUBROGATION. 

Of  national  bank  to  rights  of  surety  as  mort- 
gagee, see  "Banks  and  Banking,"  |  2. 

Where  a  mortgage,  executed  by  a  wife  to  her 
husband's  surety,  recites  that  it  Is  intended  to 
secure  the  debt,  the  creditor  Is  entitled  to  be 
substituted  to  the  rights  of  the  surety,  though 
the  surety  has  become  bankrupt — MagofDn  v. 
Boyle  Nat.  Bank  (Ky.)  702. 

Where  a  deceased  advanced  money  prior  to 
his  marriage  with  plaintiff  to  pay  oft  lieus  on 
her  property,  he  was  thereby  subrogated  to 
the  hens  to  the  amount  of  the  advancement — 
Dillon  V.  Dillon  (Ky.)  1089. 

SUBSCRIPTIONS. 

A  written  promise  to  pay  at  a  future  date 
money  to  an  educational  institution  imports  a 
consideration  under  Rev.  St.  1889,  g  894.— Trus- 
tees of  Christian  University  v.  Hoffman  (Mo. 
App.)  474. 

A  written  promise  to  pay  at  a  future  date 
money  to  the  trustees  of  an  educational  institu- 
tion held  supported  by  a  valuable  consideration. 
—Trustees  of  Christian  University  v.  Hoffman 
(Mo.  App.)  474. 


SUICIDE. 

to  cause 

SUIT. 


Opinion  evidence  as  to  cause  of  death,  see  "Bvi- 
dence,"  i  11. 


See  "Action." 


SUMMARY  PROCEEDINGS. 


Recovery  of  possession  by  landlord,  see  "Land- 
lord and  Tenant"  {  6. 


See  "Process." 


SUMMONS. 
SUNDAY. 


The  filing  of  an  application  to  purchase  school 
land  in  the  general  land  office  on  Sunday  does 
not  render  the  application  void;  such  filing  not 
being  "labor"  within  Pen.  Code  1895,  art.  196, 
imposing  a  fine  on  any  person  who  shall  "labor 
on  Sunday."— Stephens  T.  Porter  (Tex.  Civ. 
App.)  423. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {  9. 

SUPREME  COURTS. 

See  "Courts,"  |  6. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURPLUSAGE. 

^m*!?*''i*''j5  l*£  concealing  death  of  chM,  see 
"Bastards,"  |  1. 

SURRENDER. 

Of  insurance  policy,  see  "Insurance,"  |  8. 

SURVIVING  PARTNERS. 

See  "Partnership,"  |  2. 

SURVIVORSHIP. 

Evidence,  see  "Death,"  |  1. 

SWINDLING. 

See  "False  Pretenses." 

TAXATION. 

Local  or  special  taxet.  <• 
See  'T>rains,"  {  2;    "Municipal  Corporations," 

Assessments  for   municipal  improvements,   see 
"Municipal  Corporations,"  f  6. 

Occupation  or  privilege  taxes. 
See  "Intoxicating  Liquors,"   J  2;    "IJcenses," 
{  1< 

f    1.    Payment  and  refnndlnc  or  veeoT- 
ery  of  tax  paid. 

Sale  of  land  for  delinquent  taxes  which  were 
in  fact  paid  Iteld  void. — Ounn  v.  Thompson 
(Ark.)  261. 

I  S<     Sale    of   land    tor  nonpayment   of 

tax. 

Sheriff's  failure  to  notify  nonresident  owner 
or  attorney  of  tax  sale  held,  under  facts,  not  to 
affect  sale's  validity.— Crosby  v.  Bonnowsky 
(Tex.  Civ.  App.)  212. 

Failure  in  tax-sale  proceedings  against  non- 
resident to  comply  with  Sayles'  Ann.  Civ.  St 
art.  1346,  requiring  appointment  of  attorney  and 
filing  of  statement  of  evidence,  held  not  to  ren- 
der judgment  open  to  coUateral  attack.— Crosby 
V.  Bonnowsky  (Tex.  Civ.  App.)  212. 
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Equity  wUl  not  set  aside  a  judicial  sale  of 
lands  for  taxes  for  mere  inadequacy  of  price. — 
Crosby  v.  Bonnowsky  (Tex.  Civ.  App.)  212. 

{   8.     Tax  tiUes. 

Ttie  right  of  a  minor  cestui  que  trust  under 
a  will  to  contest  a  tax  sale  Add  not  barred  by 
limitations.— Dunliam  t.  Harvey  (Tenn.)  772. 

Allegation  of  order  of  sale,  not  excepted  to 
and  not  Htrickeu  from  plaiutifTs  pleading,  held 
to  obviate  necessity  of  proof  by  defendant. — 
Crosby  T.  Bonnowsky  (Tex.  Civ.  App.)  212. 

Where,  in  tax  proceeuings,  land  in  survey  No. 
150  is  attempted  to  be  described,  but  is  de- 
scribed as  in  survey  No.  130,  the  error  is  fatal. 
—Wolf  T.  Gibbons  (Tex.  Civ.  App.)  238. 

One  purchasing  several  tracts  of  land  at  a 
void  tax  sale  cannot  have  a  lieu  on  one  of 
them,  withont  showing  what  part  of  the  taxes 
were  chargeable  against  it.— Faris  t.  Simpson 
(Tex.  Civ.  App.)  ICC®. 

i  4.    Forfeitures  and  penalties. 

Tax  title  acquired  by  one  not  in  possession  at 
the  time  forfeiture  was  made  hM  good.— Mc- 
Farlane  t.  Grober  (Ark.)  56. 

TAX  TITLES. 

See  "Taxation." 

Purchase  by  tenant,  see  "Landlord  and   Ten- 
ant," I  2. 

TEACHERS. 

See  "Schools  and  School  Districts,"  i  2. 

TELEGRAPHS  AND  TELEPHONES. 

{  1.    EstabUshmeat,    eonstraction,    aiul 
taalatenanoe. 

In  an  action  for  injuries  from  coming  in  con- 
tact with  telegraph  wires,  held,  that  there  was 
no  variance  between  declaration  and  proof. — 
Cumberland  Telegraph  &  Telephone  Co.  t. 
Hunt  (Tenn.)  729. 

{  S.     Besalation  and  operation. 

The  failure  to  present  a  claim  to  a  telegraph 
company  for  damages  held  not  to  preclude  suit 
within  the  time  allowed  by  the  contract  of 
transmission  to  file  such  claim. — Phillips  v. 
Western  Union  Tel.  Co.  (Tex.  Sup.)  63. 

In  an  action  against  a  telegraph  company  for 
damages  for  failure  to  promptly  deliver  a  mes- 
sage, a  plea  of  contributory  negligence,  support- 
ed by  evidence,  considered,  and  held,  that  that 
issue  should  have  been  submitted  to  the  jury. — 
Western  Union  Tel.  Co.  v.  Sorsby  (Tex.  Civ. 
App.)  122. 

Where  a  telegraph  company  receives  a  mes- 
sage, to  transmit  and  deliver  to  a  connecting 
line,  it  is  its  duty,  on  discovering  that  such  line 
is  out  of  order  and  cannot  deliver  the  message 
promptly,  to  notify  the  sender.— Western  Union 
Tel.  Co.  V.  Sorsby  (Tex.  Civ.  App.)  122. 

A  telegrapn  company,  receiving  a  message  to 
be  forwarded  over  its  lines  and  delivered  to  a 
connecting  carrier,  is  not  required,  on  finding 
that  the  latter's  lines  are  out  of  order,  so  that 
the  message  cannot  be  promptly  delivered,  to 
attempt  to  deliver  same  by  telephone  or  mail. — 
Western  Union  Tel.  Co.  v.  Sorsby  (Tex.  Civ. 
App.)  122. 

Evidence  considered,  and  held  to  apprise  a 
telegraph  company  that  a  message  was  im- 
portant, and  to  render  the  company  liable  for 
damaces  resulting  from  delay. — Western  Union 
Tel.  Oo.  T.  Birge-Forbes  Co.  (Tex.  Civ.  App.) 
181. 

Where  the  lines  of  a  telegraph  company  are 
down  when  a  message  is  tendered,  if  it  is  re- 
ceived without  informing  the  sender  of  the  de- 
fects in  the  lines,  it  is  liable  for  any  delay.— 


Western  Union  Tel.  Co.  y.  Birge-Forbes  Co. 
(Tex.  Civ.  App.)  181. 

Where,  at  the  time  of  receiving  a  message  to 
transmit.  plaiutifiTs  agent  kneW  that  certain 
lines  were  down,  but  did  not  know  that  the 
company  did  not  have  other  lines  by  which  the 
message  could  be  sent,  such  knowledge  did  not 
exempt  the  company  from  liability  for  the  dam- 
ages resulting  from  delay.— Western  Union  TeU 
Co.  T.  Birge-Forbes  Oo.  (Tex.  Civ.  App.)  181. 

In  an  action  against  a  telegraph  company  for 
delay  in  sending  a  message,  evidence  as  to  a 
storm  which  prostrated  its  lines,  or  of  the  post- 
ing of  notices  that  delay  would  occur,  heU  in- 
admissible, in  the  absen'ce  of  evidence  tliat 
plaintiff  had  actual  notice  of  such  facts  or  no- 
tices.—Western  Union  Tel.  Co.  v.  Birge-Forbes 
Co.  (Tex.  av.  App.)  181. 

Condition  on  contract  of  a  telegraph  company 
that  it  should  not  be  liable  for  delays  from  un- 
avoidable interruptions  in  the  working  of  its 
lines  does  not  exempt  the  company  for  delays 
resulting  from  causes  known  to  its  agent,  of 
which  the  sender  was  not  informed. — Western 
TTnion  Tel.  Co.  v.  Birge-Forbes  Co.  (Tex.  Civ. 
App.)  181. 

Evidence,  in  action  against  telegraph  compa- 
ny for  delay  in  delivering  telegram,  of  re- 
cipient's understanding  of  message,  held  admis- 
sible.— Western  Union  Tel.  Co.  v.  Oooper  (Tex. 
Civ.  App.)  427. 

Evidence,  in  action  against  telegraph  compa- 
ny, of  declaration  of  company's  agent,  held  ad- 
missible against  objection  made.  —  Western 
Union  Tel.  Co.  v.  Cooper  (Tex.  Civ.  App.)  427. 

Delay  in  delivering  telegram  occurring  in  In- 
dian Territory  hela  not  to  prevent  suit  for 
mental  anguish  under  law  of  Texas. — Western 
Union  Tel.  Oo.  t.  Cooper  (Tex.  Civ.  App.)  427. 

Oammencement  of  suit  against  telegraph 
company  within  90  days  held  compliance  with 
contract  requiring  written  claim  for  damages 
within  that  time. — Western  Union  Tel.  Co.  v. 
Cooper  (Tex.  Civ.  App.)  427. 

Where  a  telegraph  company  receives  a  mes- 
sage with  direction  to  send  by  a  certain  route, 
it  must  send  by  such  route,  unless  it  knows  it 
could  not  be  promptly  forwarded  by  such  route. 
—Western  Union  Tel.  Co.  v.  Sims  (Tex.  Civ. 
.\pp.)  464. 

In  an  action  for  negligence  in  transmitting 
telegram,  held,  that  the  court  erred  in  submit- 
ting to  the  jury  the  question  whether  the  per- 
son who  directed  the  route  was  agent  for  de- 
fendant— ^Western  Union  Tel.  CSo.  y.  Sims 
(Tex.  CiT.  App.)  464. 

An  instruction  that  a  failure  to  act  on  the 
information  given  by  a  letter  constituted  negli- 
gence, so  as  to  preclude  recovery  for  a  delay- 
ed telegram,  Aelo,  under  the  evidence,  errone- 
ous.—Phillips  V.  Western  Union  Tel.  Co.  (Tex. 
Civ.  App.)  997. 

Filing  of  a  snit  and  service  of  citation  heU  a 

auftlcient  compliance  with  a  stipulation  in  a 
telegram  providing  for  written  notice  of  a 
claim  for  damages. — Phillips  v.  Western  Union 
Tel.  Co.  (Tex.  Civ.  .4ipp.)  997. 

TENDER. 

See  "Deposits  in  Court." 

Of  consideration  received  as  condition  precedent 

to  cancellation  of  deed,  see  "Cancellation  of 

Instruments,"  i  1. 

Refusal  of  a  purchaser  to  receive  of  vendors 
money  tendered  by  them  as  liquidated  damages 
as  a  discharge  of  the  contract  will  not  defeat 
his  right  to  recover  such  damages. — Hoakini  v. 
Dougherty  (Tex.  Civ.  App.)  103. 

Where  the  maker  of  a  note  offered  to  the 
payee  to  settle  all  differences,  such  offer  heU  not 
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a  tender  of  payment  wbich  wonld  nlleve  the 
maker  of  liability  tor  attomey'i  fees.— GreenhiU 
T.  HnntoB  (T«x.  (St.  Aw-)  mO. 


lERMS. 

Of  leasea,  lee  "Landlord  and  Tenant,"  I  S. 
Of  offlco,  aee  "Officers,"  i  1. 

TERRITORIES. 

ExtraditiOB  from,  see  "ExtmdltioD,"  |  L 
Territorial  courts,  see  "Conrts,"  |  6. 


TESTAMENT. 


See  "Wills." 


TESTAMENTARY  POWERS. 

Constraction  and  execation,  see  "Powers,"  |  1. 


See  "Larceny." 


THEFT. 
TIMBER 


See  "Logs  and  Loggiug." 
Bestraining  cutting  of,  see  "Injunction,"  |  2. 
Right   of   life    tenant,    to   proceeds    from,    see  ' 
''Life  Estates." 


TIME. 

For  appeal  in  criminal  prosecutions,  see  "Crim- 1 
ioal  Law,"  |  16.  | 

For  performance  of  contract,  see  "Contracts,"  i 
{2.  I 

In  determining  whether  the  transcript  upon  ' 
appeal  in  a  contested  election  case  has  been  ! 
filed  within  30  days  after  final  Judgment,  as  | 
required  by  the  electiou  law  of  October  24,  ' 
1900,  the  day  on  which  the  judgment  was  reu- ' 
dered  must  be  included. — Edwards  y,  Logan 
(Ky.)  800. 

TITLE. 

Acquired  by  purchaser  at  foreclosure  of  vendor's 
lien,  see  "Vendor  and  Purchaser,"  §  4. 

Color  of  title,  see  "Adverse  Possession."     . 

Of  statutes,  see  "Statutes,"  g  2. 

Particular  matters  affecting  title,  see  'Dedica- 
tion," 8  2;   "Emineot  Domain,"  %  4. 

Tax  titles,  see  "Taxation,"  f  8. 

Title  of  lessor,  see  "Landlord  and  Tenant,"  {  2. 

TOLLS. 

Toll  roads,  see  "Turnpikes  and  Toll  Roads." 

TORTS. 

See  "Municipal  Corporations,"  |  9. 

Causing  death,  see  "Death,"  $  2, 

Jurisdiction  of  justice  of  peace  in  action  for,  see 

"Justices  of  the  Peace,"  §1. 
Measure  of  dsmaRes,  see  "Damages,"  §  4. 

By  particular  classes  of  parties. 

Agents,  see  "Principal  and  Agent,"  |  2. 
Employes,  see  "Master  and  Servant, '  {  11. 

ParUcular  remedies  for  torts. 
See  "Trespass,"  S  1;  "Trover  and  Conversion," 
{  1. 

Particular  torts. 

See  "Assault  and  Battery,"  $  1;   "Forcible  En- 
try and  Detainer,"  i  1:  "Prnud";    "Libel  and 
Slander":   "Negligence'';    "Nuisance";  "Tres- 
pass";   "Trover  and  Conversion." 
t)9  S.W.— 76 


TOWNS. 

See     "Counties";     "Municipal     Conmrations"; 
"Schools  and  School  Districts,"  f  2. 

TRANSCRIPTS. 

As  evidence,  see  "Evidence,"  i  0. 

Effect  of  failnre  to  file,  on  appeal,  see  "Appeal 

and  Error,"  |  16. 
Of  record  for  purpose  of  review,  see  "Oriminal 

Law,"  f  17. 

TREASURERS. 

See  "Counties,"  {  1. 

TREES. 

See  "Logs  and  Logging." 

TRESPASS. 

Ejection  of  trespasser,  see  "Garriers,"  |  8. 
To  the  person,  see  "Assault  and  Battery,"  {  1. 

I  1.    Actions. 

Actual  possession  of  land  is  sufficient  to  sus- 
tain suit  against  a  mere  trespasser  entering 
without  color  of  title. — Crate  v.  Strong  (Ky.) 
957. 

TRESPASS  TO  TRY  TITLE. 

I  See  'TSjectment." 

'  t  2.     BlcKt  otf  *«tloa  «Bd  detsoisea. 

In  tresjmsjs  to  try  title,  certain  facts  held  to 
show  common  source  of  title.— Gordon  v.  HaH 
(Tex.  Civ    App.)  219. 

{   2.    ProoeedisKB, 

Where,  in  trespass  to  try  title,  defendant 
claimed  under  a  deed  which  stated  that  it  con- 
veyed and  confirmed  the  title  attempted  to  have 
been  covered  by  a  certain  other  deed,  such  oth- 
er deed  was  admissible  in  aid  of  the  description 
of  the  premises  conveyed. — ^Arnall  v.  Newcom 
(Tex.  Civ.  App.)  92. 

The  description  of  the  land  in  the  petition  and 

muniuients  of  title  of  plaintiff  in  an  action  of 
trespass  to  try  title  held  a  sufficient  identifica- 
tion of  the  land.— Henry  v.  McNew  (Tex.  Oiv. 
App.)  213. 

In  trespass  to  try  title,  where  plaintiff  shows 
common  source,  there  is  no  issue  in  the  first 
instance  as  to  the  existence  of  title  in  the  com- 
mon grantor. — Gordon  v.  Hall  (Tex.  CSv.  App.) 
219. 

In  trespass  to  try  titie,  mere  possession  held 
insufficient  to  show  title  in  defendant  paramount 
to  common  source.— G  jrdon  v.  Hall  (Tex.  Civ. 
App.)  219, 

Where,  in  trespass  to  try  title,  plaintiff  shows 
common  source  and  superior  titie  therennder, 
burden  held  on  defendant  to  show. title  in  him- 
self paramount  to  common  source. — Gordon  v. 
Hall  (Tex.  Civ.  App.)  219. 

Plaintiffs,  in  trespass  to  try  titie,  cannot,  un- 
der Rev.  St.  arte.  52G0,  5262,  introduce  in  evi-. 
dence  a  lease  to  defendant  from  the  person  they 
claim  under;  it  not  being  shown  by  their  ab- 
stract of  title.— Hayes  v.  Groesbcck  (Tex.  Civ. 
App.)  237. 

In  trespass  to  try  titie,  statement  of  facta 
showing  a  ''deed  from  M.  L.,  surviving  wife 
of  F.  L.,  deceased,  •  •  •  conveying"  the 
land  in  controveray,  the  title  to  which  was  pre- 
viously in  F.  L.,  construed. — Wolf  v.  Uibbons 
(Tex.  Civ.  App.)  238. 

In  trespass  to  try  title,  defendant.,  by  pleading 
not  guilty,  was  not  prevented,  wiiea  failing  iu 
this  plea,  from  falling  back  on  his  defense  of 
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title  by  limitation  or  conveyance.— Morrow  v. 
Fleming  (Tex.  Civ.  App.)  244. 

Finding  in  trespass  to  try  title,  where  the 
general  issue  was  pleaded,  held  not  to  authorize 
judgment  for  plamtifTs. — Morrow  v.  Fleming 
(Tex.  Civ.  App.)  244. 

Ortain  proceedings  by  administrator  held  ad- 
missible, with  evidpuco  of  ratification,  against 
plaintiffs  in  trespass  to  try  title  claiming  under 
another  estate. — I^ane  v.  De  Bode  (Tex.  Civ. 
App.)  437. 

Where  the  uncontroverted  testimony  showed 
that  plaintiff  was  entitled  to  recover  the  land, 
and  no  other  judgment  could  properly  have 
been  rendered,  the  contention  that  his  petition 
failed  to  show  that  he  had  title  to  the  land 
will  not  be  considered.— Willoughby  ▼.  Long 
(Tex.  Civ.  App.)  (>46. 

A  general  objection  to  an  averment  of  onster 
held  properly  overruled. — Willoughby  v.  Long 
(Tex.  Civ.  App.)  646. 

i  3.    Damages,  use  and  ooonpation,  Im- 
proTements,  and  tazoa. 

Expenses  of  securing  prior  judgment  against 
nuttjide  parties,  which  judgment  is  pleaded  by 
defendant  in  trespass  to  try  title,  held  not  a  lien 
on  plaintiff's  recovery. — Gordon  v.  Hall  (Tex. 
Civ.  App.)  219. 

TRIAL 

See  "New  Trial";  "Reference";   "Witnesses." 

Assessment  of  damages,  see  "Damages,"  f  6. 

Construction  of  chattel  mortgage  as  question 
for  jury,  see  "Chattel  Mortgages,"  J  2. 

Contributory  negligence  of  passenger  as  ques- 
tion for  jm'y,  see  "Carriers,"  |  5. 

Exemplary  damages  for  ejection  of  passenger 
as  question  for  jury,  see  "Carriers,"  |  3. 

Instructions  as  to  contributoi^  negligence  of 
passenger,  see  "Carriers,"  J  o. 

Limitations  as  questions  for  jury,  see  "Adverse 
Possessiou,"  §  2. 

Proceedings  incident  to  trials. 
See  "(Continuance." 
Entry   of  judgment  after   trial  of   issues,   see 

"Judgment,"  §  1. 
Place  of  trial,  see  "Venue,"  {  2. 
Right  to  trial  by  jury,  see  ".Jury,"  §  1. 
Summoning  and  impaneling  jury,   see   "Jury," 

§2. 

IVial  of  porticulor  clvtt  actions  or  proceedinga. 

See  "Cancellation  of  Instruments,"  |  2;  "Forci- 
ble Entry  and  Detainer,"  §  1;  "Libel  and 
Slander,"  8  2;  "Negligence,"  I  2;  "Nui- 
sance," I  1. 

Disputed  claims  against  estate  of  decedent,  see 
"Executors  and  Administrators,"  S  4. 

For  breach  of  warranty,  see  "Sales,"  J  7. 

For  broker's  services,  see  "Brokers,"  S  2. 

For  causing  death,  see  "Death,"  $  2. 

For  enforcement  of  vendor's  lien,  see  "Vendor 
and  Purchaser,"  {  4. 

For  failure  of  carrier  to  deliver  goods,  see  "Car- 
riers," 8  1. 

For  injuries  to  animals,  see  "Railroads,"  {  9. 

For  negligence  in  transmitting  telegrams,  see 
"Telegraphs  and  Telephones,"  §  2. 

For  personal  injuries,  see  "Carriers,"  {  4;  "Rail- 
roads." §8  7,  8. 

In  equity,  see  "Equity,"  I  2. 

On  insurance  policies,  see  "Insurance,"  {  10. 

On  note,  see  "Bills  and  Notes,"  8  6. 

On  replevin  bonds,  see  "Replevin,"  8  2. 

To  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  8  3. 

To  try  tax  titles,  see  "Taxation,"  8  3. 

Ticspass  to'try  title  to  real  property,  see  "Tres- 
pass to  Try  TiUe." 

Trial  of  criminal  proiecutiont. 

See  "Assault  and  Battery,'.'  8  2:  "Criminal 
Law,"  88  10-14;  "Homicide."  8  7:  "Lar- 
ceny," 8  2;  "Perjury,"  8  2;    "Rape,"  8  1. 


On  appeal  in  probate  proceedings,  see  "Execu- 
tors and  Administrators,"  |  4. 

I  1.     Kotloe    of    trial    and    preliminary 
prooeedlnfcs. 

A  cause  of  action  to  reform  a  note  and  anoth- 
er to  enforce  payment  thereof  should  be  tried 
separately,  the  former  first.— Tapley  v.  Herman 
(Mo.  App.)  482. 

The  court  can  direct  separate  trials  of  two 
causes  of  action  in  the  same  petition. — Roberts 
V.  Central  Lead  Co.  (Mo.  App.)  630. 

8  2.     Dockets,  llats,  and  oalendara. 

An  action  in  ejectment  held  erroneously  trans- 
ferred to  equity. — North  American  Trust  Co.  v. 
Chappell  (Ark.)  54G. 

8  3*     Oonrse  and  condnct  of  trial  In  gen* 
oral. 

In  an  action  on  a  note,  where  defendant  de- 
nied the  execution  of  the  note  and  that  plain- 
tiff was  the  owner  thereof,  plaintiff  was  en- 
titled to  open  and  close  the  argument.— Craggs 
V.  Bohart  (Ind.  T.)  931. 

Refusal  to  permit  witness  to  explain  why  he 
told  another  witness  that  the  latter  could  get 
a  certain  sum  for  not  testifying,  and  accusing 
witness  in  jury's  presence  of  admitting  an  at- 
tempt to  bribe,  held  error.— McBane  t.  Angle 
(Tex.  Civ.  App.)  433. 

In  an  action  on  a  saloon  keeper's  bond,  under 
Rev.  St.  art.  5060h,  for  selling  liquor  to  habit- 
ual drunkard,  certain  remarks  of  court  held 
error.— Wilson  v.  White  (Tex.  Civ.  App.)  989. 

8   4.     Reception  of  evidence. 

The  practice  of  hearing  evidence  "subject 
to  obJMtion"  is  reversible  error,  where  the 
matter  is  properly  saved  by  exception. — Sea- 
field  T.  Bohne  (Mo.  Sup.)  1061. 

Testimony  disproving  defendant's  evidence  is 
admissible  in  rebuttal,  though  that  evidence 
was  erroneously  admitted. — Trustees  of  Chris- 
tion  University  v.  Hoffman  (Mo.  App.)  474. 

A  question  assuming  the  existence  of  a  fact 
of  which  there  is  no  evidence  should  be  exclud- 
ed.—Krup  V.  Corley  (Mo.  App.)  609. 

The  order  of  proof  is  governed  by  judicial 
discretion.- Krup  v.  Corley  (Mo.  App.)  t$09. 

Where  an  objection  to  a  paper  in  its  entirety 
is  based  on  the  ground  ot  incompetency,  the 
objection  is  bad  if  some  parts  thereof  are  ad- 
missible.—Stephan  V.  Metzger  (Mo.  App.)  625. 

The  witnesses  having  been  put  under  the  rule, 
it  was  not  error  to  refuse  to  allow  a  witness 
to  testify  who  had  not  been  put  under  it  and 
who  had  been  listening  to  all  the  evidence.— 
Record  v.  Chickasaw  Cooperage  Co.  (Tenn.) 
334. 

8    6.     Argnments  and  conduct  of  connaoL 

Complaint  of  the  refusal  of  the  trial  court  to 
require'  counsel  for  plaintiff  to  read  the  whole 
of  an  instruction  to  the  jury,  instead  of  a  part, 
is  of  no  merit;  it  not  appearing  counsel  went 
outside  the  record.— Ward  v.  Bass  (Ind.  T.) 
879. 

The  reading  by  plaintiff's  counsel  to  the  jury 
of  an  extract  from  a  newspaper  held  not  to 
liave  been  nrejudidal  to  defendant.  —  Louis- 
ville &  N.  K.  Co.  ▼.  Pointer's  Adm'r  (Ky.) 
1108. 

8  6.     Taking  case  or  anostloa  firom  Jury. 

Where  plaintiff  testified  that  defendant  was 
indebted  to  him  in  the  sum  of  $132,  and  de- 
fendant failed  to  introduce  other  evidence,  the 
direction  of  a  verdict  for  plaintiff  was  not  er- 
ror.—liryson  V.  Wallace  (Ind.  T.)  814. 

If  there  is  evidence  tending  to  show  a  right 
of  recovery,  a  peremptory  instruction  for  de- 
fendant should  be  refused.— Illinois  Cent.  R.  Co. 
V.  Crady  (Ky.)  706.  ^  . 
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In  passing  on  a  demurrer  to  the  eTidence, 
■where  plaintiff's  testimony  excludes  any  lair  in- 
ference warranting  a  recovery,  the  court  cor- 
rectly instructs  for  defendant. — Holmes  v.  Lead- 
better  (Mo.  App.)  23. 

A  party  does  not  waive  a  demurrer  to  the 
evidence  by  asl^ing  an  instruction  on  the  merits. 
— Sappingtou  v.  Chicago  &  A.  Ry.  Co.  Qrfo. 
App.)  32. 

An  instruction  to  find  lor  defendant  is  erro- 
neous, where  plaintiff  in  any  aspect  of  the  case 
is  entitled  to  recover  on  the  case  made  by  his 
pleadings.— Tapley  v.  Herman  (Mo.  App.)  482. 

After  overruling  of  defendant's  demurrer  to 
evidence  in  an  action  by  a  servant  for  injuries, 
a  charge  on  defendant's  liability  in  any  amount 
could  not  be  complaiued  of  by  it.— Ritt  v.  True 
Tag  Paint  Co.  (Tenn.)  324. 

Where,  in  an  action  by  a  servant  for  injuries, 
defendant's  demurrer  to  the  evidence  is  over- 
ruled, and  the  servant's  right  to  recover  in  some 
emit  is  settled,  a  charge  going  to  defendant's  lia- 
bility for  any  amount  is  improper. — ^Ritt  v.  True 
Tag  Paint  Co.  (Tenn.)  324. 

A  demurrer  to  evidence  will  not  lie;  the  suit 
being  for  damages  to  crops  and  lands,  and  there 
being  evidence  of  the  dBmages  to  the  crops. — 
Coleman  v.  Bennett  (Tenn.)  734. 

Statement  of  counsel  as  to  insufficiency  of 
plaintiffs'  evidence  held  not  a  technical  demur- 
rer to  the  evidence. — Morrow  v.  Fleming  (Tei. 
Civ.  App.)  244. 

I   7.    Instmotloiu    to    Jnry^-Provlaoe    of 
court  amd  jury  in  (eneral. 

An  instruction  held  erroneous,  as  depriving 
the  jury  of  the  right  to  judge  for  themselves 
as  to  the  weight  of  testimony.— Wheeler  v. 
Chestnut  (Mo.  App.)  621. 

It  is  improper  to  declare  to  a  jury  that  plain- 
tiff has  made  out  a  prima  facie  case. — Winter 
V.  Supreme  Lodge  K.  P.  (Mo.  App.)  662. 

In  action  by  a  railroad  telegrapher  for  injuries, 
company,  inti'oducing  evidence  of  facts,  held  pre- 
cluded from  objecting  to  instruction  as  assum- 
ing such  facts.— Galveston,  H.  &  S.  A.  Ry.  Co. 
v.  Jenkins  (Tex.  Civ.  App.)  233. 

Instruction  in  action  by  railroad  telegrapher 
for  injuries  held  not  objectionable  as  assuming 
facts.— Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Jen- 
kins (Tex.  Civ.  App.)  233. 

Vdiere  an  application  to  purchase  school  land 
is  indorsed  as  filed  in  the  general  land  office  on 
Sunday,  but  the  chief  clerk  testifies  that  it 
could  not  have  been  received  on  that  day,  for 
the  office  is  always  closed  on  Sunday,  it  is  not 
error  to  refuse  an  instruction  that  the  uncontro- 
verted  evidence  showed  that  it  was  filed  on 
Sunday.— Stephens  v.  Porter  (Tei.  Civ.  App.) 
423. 

In  an  action  to  foreclose  a  vendor's  lien,  an 
instmction  that  certain  facts  were  insufficient 
to  put  the  plaintiff  on  inquiry  as  to  whether 
the  conveyance  of  the  premises  while  a  home- 
stead was  sham  held  not  objectionable  as  being 
on  the  weight  of  evidence. — Cooper  v.  Ford 
(Tei.  Civ.  App.)  487. 

i  8.     -^  KeoeasltT  ttad  anbjeot-mattor. 

Requested  instruction  held  objectionable  as 
emphasizing  a  single  fact. — Young  v.  Illinois 
Cent.  R.  Co.  (Ky.)  1093. 

Where  there  is  evidence  allowing  the  jury 
to  draw  an  inference  adverse  to  the  presump- 
tion, it  is  error  to  instruct  that  a  presumption 
exists  in  the  absence  of  rebutting  circumstan- 
ces.—Winter  V.  Supreme  Lodge  K.  P.  (Mo. 
App.)  662. 

Failure  to  give  a  correct  requested  instruc- 
tion, or  an  equivalent,  in  regard  to  counter- 
claim, held  error.- Clapper  v.  Mcndell  (Mo. 
ApH.)  669. 


Where  there  is  conflict  in  the  evidence  on  a 

material  issue,  submission  thereof  without  any 
instruction  as  to  defendant's  theory  on  that 
issue  is  reversible  error.- Memphis  St.  Ry.  Co. 
V.  Newman  (Tenn.)  269. 

Failure  to  instruct  as  to  the  meaning  of  "pre- 
ponderance of  evidence"  was  not  error.^Hn- 
dowment  Rank  K.  P.  v.  Steele  (Tenn.)  336. 

The  submission  of  several  matters  of  defense 
conjunctively  is  not  reversible  error,  where 
there  is  no  request  for  a  disjunctive  submission, 
and  it  does  not  appear  that  the  jury  were  mis- 
led.-Gulf,  C.  &  S.  F.  Ry.  Oo.  v.  Hill  (Tex. 
Sup.)  136. 

A  charge  that  the  jury  were  the  exclusive 
judges  of  the  credibility  of  witnesses,  etc.,  in 
the  usual  form  in  jury  cases,  held  not  prejudicial 
to  defeudant.— International  &  G.  N.  R.  Co.  v. 
Phillips  (Tex.  Civ.  App.)  107. 

Failure  to  define  liegligeuce  in  an  action  by 
a  servant  for  injuries  was  not  ground  for  re- 
versal.- American  Cotton  Co.  v.  Smith  (Tex. 
Civ.  App.)  443. 

{  9.     —  Form,     reqnlsltes,     mnd     anffl- 
elenoy. 

Conflicting  instructions  are  erroneous. — Hoo- 
ver V.  Mercantile  Town  Mut.  Ins.  Co.  (Mo. 
App.)  42. 

An  instruction,  in  an  action  on  contract,  in 
which  the  names  of  two  parties  were  coupled 
together  as  joint  purchasers  of  land,  held  er- 
roneous, in  that  the  evidence  showed  that  only 
one  of  them  was  the  purchaser. — Wheeler  v. 
Chestnut  (Mo.  App.)  621. 

The  court  cannot  comment  upon  the  weight  or 
credibility  of  the  testimony,  nor  submit  a  dis- 
putable presumption  as  an  imperative  rule  of 
law. — Winter  v.  Supreme  Lodge  K.  P.  (Mo. 
App.)  662. 

Where  the  court  fails  to  charge  on  an  issue, 
and  a  special  char|;e  is  requested,  which,  though 
incorrect,  is  sufficient  to  call  the  court's  atten- 
tion to  the  omission,  the  court  should  submit  a 
proper  instruction  on  that  issue. — Gulf,  C.  &  S. 
F.  Ry.  Oo.  V.  Maugham  (Tex.  Civ.  App.)  80.    ^ 

The  reiterating,  in  instructions,  the  law  ap- 
plicable to  the  issue  of  contributory  negligence, 
held  erroneous,  as  giving  it  undue  prominencev^ 
— Kroeger  v.  Texas  &  P.  Ry.  Co.  (Tex.  Oiv. 
App.)  800. 

1 10.   — -  AppUoablllty  to  pleadings  and 
evidence. 

In  an  action  for  injuries  at  railroad  crossing 
instruction  as  to  defendant's  liability  held  un- 
supported by  the  evidence. — St.  Louis,  I.  M.  & 
S.  Ry.  Co.  V.  Woodward  (Ark.)  55. 

Facts  held  uot  to  call  for  an  instruction  as 
to  accident  occurring  without  negligence  of 
either  party. — Beauvaia  v.  Ci^  of  St.  Louis 
(Mo.  Sup.)  1043. 

An  instruction  not  based  on  the  evidence  is 
erroneous.— Stephan  v.  Metzger  (Mo.  App.) 
625. 

In  an  action  by  servant  lor  breach  of  contract 
of  hiring,  an  instruction  held  erroneous,  as  ou 
an  issue  not  raised  by  pleadings  or  evidence. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Jackson  (Tex.  Civ. 
App.)  89. 

In  an  action  for  killing  a  horse  at  a  point 
where  the  road  was  unfenced,  certain  instruc- 
tions as  to  defendant's  duty,  not  based  on  evi- 
dence, held  properly  refused. — Texas  &  P.  Ry. 
Co.  V.  Seay  (Tex.  Civ.  App.)  177. 

Where,  in  an  action  for  personal  injuries, 
there  is  no  evidence  as  to  the  value  of  the  serv- 
ices of  the  physicians,  it  is  error  to  submit  the 
question  of  such  value  to  the  juiT. — ^Ft.  Worth 
&  R.  G.  Ry.  Co.  V.  Breer  (Tex.  (3iv.  App.)  421. 

Where,  in  an  action  by  heirs  to  recover  com- 
munity laud  sold  by  a  widow,  the  main  isuue 
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wns  as  to  whether  the  Bale  was  made  to  pay 
commnnitT'  debts  or  was  fraudulent,  and  there 
was  no  issue  as  to  the  validity  of  the  debts 
thcmsehes,  it  was  error  for  the  court  to  sub- 
mit the  question  of  their  validity  to  the  jury.— 
Cage  V.  Tucker's  Heirs  (Tex.  Civ.  App.)  425. 

{11.   — ^  Requests  or  prAyors. 

Refusal  of  an  instruction,  whose  subject  is 
otherwise  given  to  the  jury,  is  not  error. — 
Ward  V.  Baas  (Ind.  T.)  879;  Stephan  v.  Metz- 
»rer  (Mo.  App.)  625;  Cauble  v.  Worsham  (Tex. 
Civ.  App.)  194;  St.  Louis  8.  W.  Ry.  Co.  of 
Texas  v.  Duck  (Tex.  Civ.  App.)  1027. 

The  court  need  not  give  requested  instructions 
covered  by  its  charge.  —  Hargadine-McKitrick 
Dry  €r00ds  Co.  v.  Bradley   (Ind.  T.)  862. 

Where  the  instructions  given  fuUy  and  cor- 
rectly cover  all  the  points  involved  in  a  re- 
quested instruction,  the  rofusal  to  instruct  in 
the  form  requested  is  not  error. — Orr  &  Linds- 
ley  Sbo«  Co.  v.  Frankenthal  (Ind.  T.)  906. 

It  is  proper  to  refuse  an  instruction  which  is 
not  correct  in  all  respects. — ^Trustees  of  Chris- 
tian University  v.  Hoffman  (Mo.  App.)  474. 

A  party  cannot  complain  on  appeal  that  the 
charge  to  the  jury  failed  to  state  a  proposition 
of  law  favorable  to  him,  if  he  did  not  request 
such  a  charge. — Hall  Moody  Institute  v.  (jopass 
(Tenn.)  327. 

An  instruction  as  to  the  drawing  of  inferences 
held  sufficient. — Record  v.  CJbickasaw  Cooperage 
Co.  (Tenn.)  334. 

Where  the  coui-t  has  made  a  correct  general 
presentation  of  an  issue,  and  a  party,  desiring 
a  fuller  charge,  requests  one  that  is  incorrect, 
it  is  not  error  to  fail  to  further  charge  on  the 
issue.— Gulf,  C.  &  8.  F.  Ry.  (>).  t.  Mangham 
(Tex.  Civ.  App.)  80. 

A  party  cannot  complain  of  mere  insufficiency 
in  the  instructions,  where  he  has  not  requested 
fuller  instructions. — Moore  v.  Graham  (Tex. 
Civ.  App.)  200. 

In  the  absence  of  a  request  to  submit  sev- 
eral matters  of  defense  disjunctively,  their  sub- 
mission conjunctively,  so  that  the  jury  is  seem- 
ingly required  to  believe  all  of  them  to  have 
been  established  in  order  to  find  for  defendant, 
AeM  not  reversible  error.— Merchants'  &  Plant- 
ers' Oil  Co.  T.  Bnrow  (Tex.  Civ.  Alpp-)  435. 

Where  the  defendant  is  not  present  at  the 
trial  of  an  action  by  a  servant  against  his  mas- 
ter for  personal  injuries,  and  no  request  is  made 
for  the  submission  of  certain  issues,  failure  to 
submit  such  issues  is  not  erroneous. — American 
Cotton  Co.  V.  Smith  (Tex.  Civ.  App.)  443. 

1 12.   ^—   Oonitrnctloii  and  operatlom. 

In  an  action  against  a  telegraph  company  for 
failure  to  promptly  deliver  a  message,  owing  to 
a  connecting  line  being  out  of  order,  error  in 
permitting  pleading,  evidence,  and  argument 
that  the  message  could  have  been  delivered  by 
mail  or  telephone,  held  not  cured  by  the  charge. 
—Western  Union  Tel.  Co.  v.  Sorsby  (Tex.  Civ. 
App.)  122. 

The  failure  to  expressly  charge  on  the  bur- 
den of  proof  held  not  error,  where  the  whcde 
charge  properly  placed  such  burden. — Ameri- 
can Cotton  Co.  V.  Collier  (Tex.  Civ.  App.) 
1021. 

i  13.    Castody,  ooadnot,  and  deliberations 
of  jary. 

Where,  in  an  action  by  a  servant  for  injuries, 
tlie  main  charge  has  limited  the  right  of  recov- 
ery on  the  negligence  of  one  shown  to  be  a  vice 
principal,  the  court's  refusal  to  recall  the  jury 
after  they  had  retired  and  instruct  on  the  issue 
of  fellow  servant  was  a  proper  exercise  of  dis- 
cretion.-Young  V.  Hahn  (Tex.  Oiv.  App.)  208. 

{14.   Verdlet. 

Voluntary  acceptance  by  plaintifF  of  insuffi- 
cient verdict  held  to  preclude  subsequent  motion 


to  reform  it— Fay  Fruit  Co.  v.  Talerico  (Tex. 
Civ.  App.)  196. 

A  plea  of  venue  in  an  action  shoald  be  sep- 
arately SDbmitted,  and  the  jury  required  to 
make  a  separate  finding  thereon. — Merchants' 
&  Planters'  Oil  Co.  v.  Burow  (Tex.  (3v.  App.) 
435. 

The  fact  that  a  verdict  is  for  "phiiniff,"  in- 
stead of  "plaintiff,"  is  not  ground  for  reversaL 
—American  Cotton  Co.  v.  Smith  (Tex.  CSt. 
App.)  443. 

A  verdict  of  the  jury  should  dispose  of  sU 
parties  to  the  suit.— Gulf,  C.  &,  8.  F.  Ry.  Co. 

V.  Renfro  (Tex.  Civ.  App.)  64a 

Case  held  not  one  in  which  the  verdict  coald 
be  impeached  l>y  affidavit  ot  a  juror. — Moore 
V.  Missouri,  K.  &  T.  Ry.  Oo.  of  Texas  (Tex. 
Civ.  App.)  997. 

Jurors  cannot  impeach  their  verdict  by  show- 
iuir  that  it  was  arrived  at  by  lot. — Missouri, 
K.  &  T.  Ry.  C!o.  of  Texas  v.  Hawk  (Tex. 
Civ.  App.)  1087. 

J  15.    Trial  by  oonrt. 

Where  a  party  requests  the  trial  judge  to 
state  separately  the  conclusions  of  fact,  as 
provided  by  Rev.  St.  1889,  f  685,  and  the  judge 
enters  a  decree  to  which  Ida  fiadings  of  fact 
are  immediately  annexed,  tlie  error  is  one  of 
form  only,  and  will  be  disregarded. — Roberts 
v.  Central  Lead  Co.  (Mo.  App.)  630. 

TRIAL  OF  RIGHT  OF  PROPERTY. 

Beo  "Attachment,"  1 1. 

TROVER  AND  CONVERSION. 

i  1.     Actions. 

Where  the  defendant  does  not  object  to  plain- 
tifTs  capacity  to  sne  in  an  action  for  conver- 
sion, the  question  whether  another  p«-son  was 
a  partner  of  plaintiff,  or  only  an  agent,  is  im- 
material.—Gentry  V.  Singleton  (Ind.  T.)  88& 

Plaintiff,  in  action  for  conversion  of  cattle 
sold  under  execution  on  judgment  in  favor  of 
defendant  against  a  third  person,  may  give  in 
evidence  an  indemnity  bond  given  by  defendant 
to  the  sheriff. — Meyer  v.  Fhenix  Ins.  Co.  (Mo. 
App.)  639. 

Interest  is  not  recoverable  as  matter  of  right 
in  conversion. — Meyer  v.  Phenix  las.  Co.  (Mo. 
App.)  63a. 

TRUSTS. 

Combinations  to  monopolize  trade,  see  'Mo- 
nopolies," i  1. 

Creation  by  will,  see  "Wills,"  {  1. 

Garnishment  of  trust  funds,  see  "GamishsMctt,'* 
I  1. 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

i   1.    Oonstraotian  and  operation. 

In  trespass  to  try  title  by  a  trustee  under  a 
will,  evidence  held  to  show  title  in  the  trustee 
with  the  right  of  possession. — Eskridge  v.  Louis- 
ville Trust  Co.  (Tex.  Ov.  App.)  987. 

I  2.    Appointment,      qnallfleation,      and 
tenure  of  tvnstee. 

Appointment  of  trustee  to  defend  rights  of 
legal  representatives  of  the  beneficiary  of  life 
insurance  policy,  instead  of  administrator  nd 
litem,  held  proper. — United  States  Casaalty  Co. 
V.  Kaeer  (Mo.  Sup.)  370. 

Testamentary  trust  held  not  defeated  by  in- 
competency of  trustee.- Willis  ▼.  Alvey  (Tex. 
Civ.  App.)  1035. 

I  3.     Management  and  dlaj^sal  of  traat 
proper  tr. 

Sale  under  trust  deed,  conducted  by  one  ts 
whom  trustee  had  attempted  to  delegate. ao- 
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thoritT,  held  Toid.— North  American  Trust  Qo. 
▼.  Chappell  (Ark.)  546. 

Where  a  trustee  makes  ezp«ndUureB  for  the 
estate,  and  subsequently  comes  iuto  chancery 
and  aska  approTal  of  his  acts  and  a  sale  of 
property  to  pay  such  expenditures,  it  can  grant 
the  relief  sought.— Lenow  r.  Arrington  (Teuu.) 
814. 

A  trustee's  showing  of  excuse  for  delay  in 
asking  for  sale  of  property  to  raise  funds  to  pay 
debts  contracted  for  benefit  of  estate  held  suffi- 
cient—Lenov  ▼.  Arrington  (Tenn.)  814. 

TURNPIKES  AND  TOLL  ROADS. 

I   1.    BenlAtioB  wad  vae  f«r  timTeL 

A  tumplke  company  Md  liable  tor  injury 
from  a  defectlTe  culvert,  crossing  Its  highway 
and  (>ou»trncted  by  it.— Mnutirello  &  B.  Turn- 
pike Road  Co.  ▼.  Jones  (Ky.)  1078. 

Facts  h«ld  not  to  show  that  pUiutUt  in  a  per- 
sonal injury  action  against  a  toU  road  company 
was  a  trespasser  on  the  road.— Mabrey  t.  Oape 
Girardeau  &  J.  Orayel  Boad  Ob.  (Mo.  App.) 
394. 

In  as  action  for  injuries  due  to  the  unsafe 
condition  of  a  toll  road,  evidence  of  negligence 
held  to  make  a  case  for  the  jury.— Mabrey  v. 
Cape  Girardeau  &  J.  Gravel  Boad  Co.  (Mo. 
App.)  S84. 

UNITED  STATES. 

See  "United  States  Commissioneis." 

Congress  not  limited  by  constitutional  provl- 
lioa  against  impairment  of  oblintion  of  con- 
tracts, see  "Constitutioual  Law.    |  2. 

Courts,  see  "Courts,"  <  6. 

Indians,  see  "Indians." 

UNITED  STATES   COMMISSIONERS. 

Where,  in  an  action  before  a  United  States 
commissioner,  an  attachment  is  issued  and  lev- 
ied on  goods  claimed  by  an  interpleader,  the 
jurisdiction  depends  on  the  amount  of  plaintiff's 
claim.— Hughes  Broa  Mfg.  (3o.  ▼.  Reagan  (Ind. 
T.)  840. 

UNLAWFUL  DETAINER. 

See  "Forcible  Entry  and  Detainer." 

USURY. 

In  building  and  loan  contract,  bm  "Building  auA 
Iioan  Associations." 

I  1.     1T«iii4«BS    o«Bti«ota    aad    trmasao- 
tlona. 

Where  a  note  is  payable  in  Missouri,  and  is 
secured  by  a  mortgage  on  lands  in  Arkansas, 
the  laws  of  the  former  state  will  govern  as  to 
usury.- Crebbin  v.  Delony  (Ark.)  312. 

The  provision  of  Rev.  St  Mo.  1880.  f  5676, 
requiring  that  all  interest  on  a  usurious  con- 
trart  shnll  be  paid  into  the  school  fund,  has  no 
extraterritorial  force.— Crebhln  t.  Ddony  (Al^.) 
."JIS. 

The  principal  of  a  usurious  Missouri  contract 
may  be  recovered  in  Arkansas,  though  under  the 
laws  of  Arkansas  the  entire  contract  would  be 
invalidated.— Crebbin  r.  Delony  (Ark.)  812. 

One  of  two  joint  obligors,  who  had  paid  no 
more  than  the  principal  and  legal  interest  on  a 
note,  was  entitled  to  contribution  from  bis 
co-obliKor  to  the  extent  of  one-half  the  full 
amount  he  had  then  paid;  the  usury,  if  any, 
paid  by  him  being  embraced  in  subsequent  pay- 
ments which  he  made. — Crenshaw  v.  Crensnaw 
(Ky.)  711. 


Where  the  oUigors  in  notes  bearing  Syt^  per 
cent,  interest  transferred  to  the  payee  certain 
real  estate  in  payment  they  are  entitled  to  re- 
cover as  usury  the  difference  between  the 
amount  due,  with  interest  at  the  legal  rate,  and 
the  actual  value  of  the  property  conveyed.— 
Paducah  Banking  Co.  t.  Ragsdale  (Ky.)  790. 

Where  a  debt  carries  a  greater  rate  than  legal 
interest  payments  will  be  applied  first  to  legal 
interest  and  then  to  the  principal. — Crenshaw 
V.  Duff's  Ex'r  (Ky.)  962. 

Where  usurious  note  is  discharged  by  a  new 
note  at  a  lawful  rate,  which  is  received  iu  pay- 
ment of  the  old  one^  introducing  a  new  party 
as  maker,  tiie  usury  of  the  first  note  is  no  bar 
to  the  enforcement  of  a  chattel  mortgage  exe- 
cuted to  secure  such  note.— Coleman  r.  Cole 
(Mo.  App.)  692. 

Under  Rev.  St.  1899,  t  3710,  a  chattel  mort- 
gage executed  to  secure  a  usurious  loan  is  void. 
-Coleman  v.  Cole  (Mo.  App.)  682. 

VACATION. 

Of  sale  by  executor,  see  "Bzecutora  and  Ad- 
ministrators," {  5. 

VALUE. 

liimits  of  Jutiadiction.  aee  "Gomtt,"  I  S. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Adverse  nossessiou  between,  see  "Adverse  Pos- 
session,^' i  1. 

Bona  fide  purchasers  of  homestead,  aee  "Home- 
stead." {  2. 

Purchasers  at  sale  of  property  of  decedent,  see 
"Executors  and  Admiuistrators,"  {  6. 

Purchasers  at  tax  sale,  see  "Taxation,"  ^  3. 

Purchasers  of  property  fraudulently  conveyed, 
see  "Fraudulent  Conveyances." 

Requirements  of  statute  of  frauds,  see  "Frauds, 
Statute  of."  {  1. 

Soles  of  standing  timber  or  logs,  see  "Logs  and 
Logging." 

Specific  performance  of  contract,  see  "Specific 
Performance." 

I   1.    Modification  ov  vesoisaioa  of  «oat> 
tract. 

Where  the  grantors  in  a  deed  in  fee  with  cov- 
enant of  warranty  have  not  such  title,  the  gran- 
tee, though  he  has  not  been  evicted,  may  sue 
in  equity  for  rescission;  the  grantors  being  in- 
solvent—Matthews V.  Crowder  (Tenn.)  779. 

Where  there  la  a  breach  of  a  covenant  of 
seisin,  the  pirantee  may  sue  in  equity  for  rescis- 
sion, especially  where  theerantor  is  insolvent 
— Matthews  v.  Crowder  (Tenu.)  779. 

In  a  suit  for  rescis.%ion  of  sale  of  realty  be- 
cause of  breach  of  defendant's  covenant  of  seis- 
in, held,  that  a  decree  for  complainant  gave 
proper   relief.— Matthews    v.    Crowder    (Tenn.) 

Facts  heU  to  entitle  vendor  to  rescind,  by  no- 
tice, contract  of  sale.— Hoskins  v.  Dougnerty 
(Tex.  Civ.  App.)  103. 

Vendors,  by  recording  a  declaration  of  the  ex- 
istence of  the  contract  of  sale,  do  not  make  an 
election  which  will  defeat  their  right  to  rescind 
on  refusal  of  the  purchaser  to  perform.— Hos- 
kins V.  Dougherty  (Tex.  Civ.  App.)  103. 

I  S.     Pe>f  onnanee  of  oontract. 

Furnishing  of  names  of  persons  to  whom  deed 
should  be  made  held  in  time  to  satisfy  contract 
for  sale  of  land.— Hoskins  v.  Dougherty  (Tex. 
Civ.  App.)  103. 

Facts  held  to  show  a  special  deposit  in  bank 
In  arcnrdance  with  contract. — Hoskins  v.  Dough- 
erty (Tex.  Civ.  App.)  108.        ^^  i 

.jigitized  by  VjOOQIC 


1206 


69  SOUTHWESTERN  REPOETEK. 


I  8.    Blclits  and  liabilities  of  parties. 

An  unrecorded  deed  is  not  valid  against  a 
subsequent  purchaser  from  the  erantor  haviuz 
no  notice  thereof. — Goosby  v.  Johnson  (Ky.) 
687. 

A  purchaser  is  not  bound  to  take  notice  of  | 
the  record  of  a  deed  made  by  a  grantee  of  the  ] 
same  grantor,  if  the  deed  by  which  the  grantee  i 
claims  title  is  not  on  record,  bo  as  to  completo ' 
tbo  chain  of  title.— Goosby  t.  Johnson  (Ky.) 
6»7. 

The  defense  of  innocent  purchasers  cannot  be 
made  by  demurrer,  but  must  be  interposed  by 
plea  or  answer,  in  which  great  certainty  and 
particularity  of  aremient  is  required. — Dunham 
V.  Harvey  (Tenn.)  772. 

Where  an  ageut,  having  a  power  to  sell  real 
estate,  conveys  for  a  consideration  running  to 
himself,  the  gi-antoe  of  the  purchaser  in  a  suit 
by  the  owner  to  recover  the  land  has  the  bur- 
den of  showing  that  be  is  an  innocent  purchas- 
er without  notice.— Hunter  v.  Eastham  (Tez. 
Sup.)  06. 

One  claiming,  as  against  a  subsequent  pur- 
chaser of  the  legal  title,  an  equitable  estate  of 
which  there  was  no  record  notice,  has  the  bnr- 
den  of  showing  notice  to  such  purchaser. — Lane 
T.  De  Bode  (Tex.  Civ.  App.)  437. 

<  4.     Remedies  of  vendor. 

Where  land  belonging  to  the  estate  of  a  de- 
cedent is  sold  on  foreclosure  ot  vendor's  lien 
notes,  any  excess  goes  to  the  heir  at  law. — 
Dodd  V.  Hewitt  (Ky.)  955. 

Evidence  and  nnattacked  verdict  on  issue  be- 
tween defendant  and  other  parties,  held  to  show 
him  not  to  have  been  bona  fide  purchaser  of 
vendor's  lien  notes,  and  hence  to  justify  a  per- 
emptory instruction  in  favor  of  holder  of  a 
prior  unrecorded  lien. — King  v.  Quincy  Nat. 
Bank  (Ky.)  978. 

An  admission  by  defendant  that  any  defense 
as  to  certain  notes  held  by  him,  good  against 
his  assignor,  was  good  against  him,  together 
with  proof  that  his  assignor  could  not  maintain 
action  thereon,  held  to  justify  a  peremptory 
instruction  against  him  as  to  the  precedence  of 
his  lien  over  a  prior  unrecorded  one. — King  v. 
Quincy  Nat.  Bank  (Ky.)  978. 

Mere  indorsement  on  or  recitals  in  convey- 
ances held  insufflcient  to  discharge  the  holders' 
burden  of  proving  the  liens  based  thereon  to 
have  been  acquired  for  value  without  notice 
of  a  prior  unrecorded  lien.— King  v.  Quincy 
Nat.  Bank  (Ky.)  978. 

Surety,  purchasing  at  vendor's  lien  foreclosure 
sale,  held,  under  the  facts,  to  be  a  purchaser  for 
value,  though  money  paid  by  him  was  credited 
on  judgment  against  him.— McLane  v.  Sullivan 
(Tex.  rav.  App.)  191. 

Purchaser  at  foreclosure  of  vendor's  lien  note 
held,  under  facts,  not  to  have  had  notice  of  out- 
standing companion  note,  notwithstanding  rec- 
ord of  deed  reserving  lien.— McLane  v.  Sullivan 
iTex.  Civ.  App.)  191. 

The  administrator  oT  an  owner  of  laud  cov- 
ered by  a  vendor's  lien  held  not  a  necessary 
party  to  foreclosure  proceedings  instituted  after 
all  of  decedent's  debts  were  paid. — Henry  v.  Mo- 
New  (Tex.  CiT.  App.)  218. 

An  assignee  of  a  vendor's  Hen  note  after  ma- 
turity takes  subject  to  the  equities  of  persons 
previously  receiving  conveyances  from  the  ven- 
dee, accompanied  by  releases  given  by  the  ven- 
dor.—Lattimore  V.  Provine  (Tex.  Civ.  App.)  222. 

Assignee  of  vendor's  lien  note  held  bound  by 
vendor's  previous  release  of  parcel  conveyed  by 
vendee,  whereby  lien  on  other  parcels  was  im- 
paired.— Lattimore  v.  Provine  (Tex.  Civ.  App.) 
222. 

Lien  securing  assumption  of  liability  for  claim 
of  grantor's  vendor  held  released  by  vendor's 


release  of  his  lien.— Lattimore  t.  Provine  (Tex. 
Civ.  App.)  222. 

Vendor,  retaining  lien,  held  to  have  notice  by 
record  of  vendee's  plat  and  of  subsequent  con- 
veyances, of  platting  of  land  into  town  lots  and 
subsequent  disposition  thereof.— Lattimore  v. 
Provine  (Tex.  Civ.  App.)  222. 

Vendor,  releasing  lien  on  lot  conveyed  by  ven- 
dee, held  to  thereby  proportionately  relieve  from 
lien  lota  previously  conveyed  by  vendee. — Lat- 
timore V.  Provine  (Tex.  Civ.  App.)  222. 

In  an  action  to  foreclose  a  vendor's  lien  re- 
served in  a  deed,  evidence  considered,  and  keU, 
that  a  subsequent  purchaser  of  part  of  tha 
premises  could  not  complain  of  the  release  from 
the  lien  of  another  portion  thereof  iu  accord- 
ance with  the  terms  of  tne  deed,  or  ot  the  plat- 
ting of  the  remaining  land  and  dedication  of  the 
streets  and  alleys  to  the  public.— Bangs  v.  Creb- 
bin  (Tex.  Gv.  App.)  441. 

Vendor's  lien  notes  not  valid  in  favor  of  a 
purchaser  after  maturity.- Lybrand  ▼.  Fuller 
(Tex.  Civ.  App.)  1005. 

{   5.     Remedies  of  pnrohasor. 

Where  a  grantor  of  realty  recovered  the  same 
from  the  vendee  of  his  grantee,  who  recovered 
from  the  representatives  of  the  original  grantee 
on  the  covenants  of  warranty  in  the  deed,  mch 
representatives  held  not  entitled  to  recover  the 
purchase  price  from  the  original  grantor,  be- 
cause of  having  had  a  good  defense  to  the  ac- 
tion on  the  covenants,— Overshiner  v.  Britton 
(Mo.  Sup.)  17. 

Where  a  married  woman's  deed  was  void, 
and  she  afterwards  recovered  the  land,  a  suit 
commenced  by  the  grantee,  19  years  after  the 
transfer,  to  recover  the  purchase  price,  was 
barred  by  laches. — Overshiner  y.  Britton  (Mo. 
Sup.)  17. 

Right  of  representatives  of  a  deceased  grantee 
of  realty  to  sue  the  grantor  to  recover  back 
the  purchase  price  held  to  have  accrued,  for  the 
purposes  of  limitations,  on  bringing  suit  against 
them  by  the  vendee  of  the  deceased  grantee  on 
the  latter's  covenant  of  warranty.— Overshiner 
V   Britton  (Mo.  Sup.)  17. 

Facts  held  not  to  show  that  plaintiffs,  in  an 
action  for  the  purchase  price  of  land  which  had 
been  recovered  by  the  grantor  because  of  the 
invalidity  of  her  deed,  were  subrogated  to  the 
rifrhts  of  the  grantee. — Overshiner  v.  Britton 
(Mo.  Sup.)  17. 

Though  a  contract  for  purchase  ot  land  re- 
quired deposit  of  money  in  bank  by  the  pur- 
chaser, to  be  paid  as  part  of  purchase  money 
or  forfeited  for  breach  by  him,  his  withdrawal 
thereof  after  breach  and  refusal  to  perform  by 
the  vendors  will  not  prevent  his  recovery  from 
them  ot  sdpulated  damages.- Hoskina  v.  Doncl>* 
erty  (Tex.  Civ.  App.)  103. 

VENUE. 

Of  criminal  prosecutions,  see  "(Mmtual  Law," 

S3. 
Sufficiency  ot  proof  of.  see  "Criminal  Law,"  i  4. 

I   1.    Nature  or  snbjeet  of  aotioa. 

Under  Rev.  St.  art,  1194,  els.  4,  lo,  and  ar- 
ticle 3627,  widow's  suit  for  partition,  etc.,  held 
properly  brought  in  county  where  laud  is  and 
where  one  defendant  resides,  though  she  also 
seeks  to  have  liens  declared  against  husband's 
separate  estate,  the  venue  of  which,  regarded 
as  a  money  demand,  would  be  controlled  by 
article  1194,  cl.  6.— Milam  v.  Hill  (Tex.  Civ. 
App.)  447. 

Under  Rev.  St  1895,  art  1184,  sabd.  6. 
where  a  written  contract  must  necessarily  be 

gerformed   in   a  certain   county,   suit  may   be 
rought  thereon  in  such  county,  though  there 
be  no   express  provision  for   performance  in 
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such  county.— Darragh  t.  O'Connor  (Tex.  Olv. 
App.)  644. 

i  2.     Chance  of  ▼enne  or  plaee  of  trial. 

Under  Key.  St.  1899,  g  822,  where  an  appli- 
cation was  made  for  change  of  Teuue  for  prej- 
udice of  the  judge,  held  error  to  order  a  change 
to  another  county  in  the  same  circuit,  though 
the  term  of  office  of  the  judge  expired  in  about 
a  month.— Penfield  t.  Vaughan  (Mo.  Sup.)  303. 

Where,  on  an  application  for  change  of  venue 
for  prejudice  ot  the  judge,  he  improperly  order- 
ed a  change  to  another  county  in  the  same  cir- 
cuit, it  was  error  to  refnse  a  motion  there  made 
to  remand  the  cause.— Penfield  t.  Vaughan  (Mo. 
Sup.)  303. 

'Where  an  order  Is  made  In  vacation,  so  that 
there  is  no  opportunity  afforded  for  excepting 
or  preserving  a  bill  of  exceptions,  an  aggrieved 
party  may  show  by  affidavit  just  what  occurred 
when  the  order  was  made. — ^Penfield  v.  Vaughan 
(Mo.  Sup.)  303. 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial,"  { 

6. 
In  civil  actions,  see  "Trial,"  {  14. 
Irregularities  or  defects  ^onnd  for  new  trial, 

see  "New  Trial,"  i  1. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,''  {  21. 

VICE  PRINCIPALS. 

See  "Master  and  Servant,"  I  5. 

VINDICTIVE  DAMAGES. 

See  "Damages,"  i  8. 

VOLUNTARY  APPEARANCE. 

See  "Appearance." 

VOTERS. 

Pee  "Elections." 

WAGERS. 

See  "Gaming,"  i  1. 

WAGES. 

See  "Master  and  Servant,"  |  2. 

WAIVER. 

See  "Estoppel." 

Of  objection*  to  parttcula/r  acta  or  proceedings. 
See  "Appearance";   "Pleading,"  <  9. 
Admission  of  evidence  before  referee,  ae«  "Ref- 
erence," I  1. 
Jnrisdiction,  see  "Courts,"  <  1. 
Opening  of  road,  see  "Highways,"  |  1. 
Proof  of  loss,  see  "Insurance,"  i  7. 

Of  rlghu  or  remedies. 
See  "Insurance,"  §  5;    "Mechanics'  Ueus,"  $ 

4;   "New  Trial,"  $  1. 
Exemption  of  homestead,  see  "Homestead."  8 

4. 
Lien  for  rent,  see    "Landlord  and  Tenant,"  { 

4. 
Negligence  of  bank  in  making  collections,  see 

"Bauks  and  Bauking,"  §  1. 
Notice  of  exhibition  of  demand  against  estate, 

see  "Executors  and  Administrators,"  $  4. 
Prescriptive  right  of  way,  see  "Fences." 
I'resentment  and  notice  ot  dishonor  of  mote,  see 

"Bills  and  Notes,"  {  4. 


Privilege  of  witness,  see  "Witnesses,"  S  1. 
Right  to  appeal,  see  "Appeal  and  Exror,"  |  2. 
Trial  by  jury,  see  "Jury,"  1 1. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

The  fact  that  the  tobacco  for  which  a  ware- 
bouse  receipt  was  issued  to  his  son  in  the  firm 
name  by  a  member  of  a  firm  engaged  in  the 
warehouse  commission  business  belonged  to  the 
partner  issuing  the  receipt  held  not  to  render 
the  receipt  void. — Farmer  v.  Etheridge  (Ky.) 
761. 

By  Ky.  St.  |  4770^  warehouse  receipts  are 
placed  upon  the  footmg  of  bills  of  exchange, 
with  like  remedies  thereon,  and  their  negotiable 
character  is  not  limited  to  transactions  had  in 
Kentucky  with  citizens  thereof. — Farmer  v. 
Etheridge  (Ky.)  761. 

The  fact  that  a  partner.  In  issuing  a  ware- 
house receipt  in  the  firm  name,  may  have  per- 
petrated a  fraud  on  his  copartner,  cannot  affect 
the  validity  of  the  receipt  in  the  hands  of  a 
bona  fide  purchaser  for  value. — Farmer  v.  Eth- 
eridge (Ky.)  761. 

Under  CJode  Tenn.  {  3381  (1880a)  2697,  held. 
that  where  a  warehouseman  gives  a  bond,  and 
then  moves  his  business  to  another  warehouse, 
it  is  not  neopssary  for  him  to  give  a  new  boud. 
—Bailey  v.  Wood  (Ky.)  1103. 

Code  Tenn.  {  3399  (1898a)  2615,  Iteld  not  to 

render  tobacco  warehousemen  liable  under  sec- 
tion 3400  (1899a)  2616,  for  charging  fee  on 
resale  of  tobacco  after  rejection  of  bids. — ^Bai- 
ley V.  Wood  (Ky.)  1105. 

WARRANT. 

See  "Forcible  Entry  and  Detainer,"  <  1. 
Arrest  without  warrant,  see  "Arrest,"  i  1. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  §g  5,  7. 

WATERS    AND    WATER    COURSES. 

See  "Boundaries,"  i  1;    "Drains";    "Levees"; 
"Navigable  Waters." 

i   X.    Katnral  water  conraes. 

One  riparian  proprietor  has  no  right  against 
the  wishes  of  another  to  drain  the  stream  or 
reduce  it  below  its  natural  level. — Webster  v. 
Harris  (Tenn.)  782. 

The  rights  of  a  riparian  proprietor  to  the  en- 
joyment of  the  stream  iu  its  natural  state  may 
be  protected  by  injunction. — ^Webster  v.  Harris 
(Tenn.)  782. 

In  an  action  for  injury  to  land  from  the  pol- 
lution of  a  stream,  evidence  of  the  annual  value 
and  net  income  of  the  land  prior  to  its  injury 
held  admissible  as  to  rental  value,  though  the 
land  had  never  been  rented. — Umacheid  v.  City 
of  San  Antonio  (Tex.  Civ.  App.)  496. 

In  an  action  against  a  city  for  injury  to  land 
from  the  pollution  of  a  stream  with  sewage, 
a  contract  between  defendant  and  a  third  par- 
ty for  the  removal  of  the  sewage  held  admissi- 
ble to  show  defendant's  intention  to  discon- 
tinue such  use  of  the  stream. — Umscheid  v.  City 
of  San  Antonio  (Tex.  Civ.  App.)  496. 

{  S.    Artlflolal     ponds,     reserrolrs,     and 
channels,  dams,  and  ilo'wace. 

Obstruction  of  stream  by  defendant  held  a 
proximate  cause  of  injury  to  plaintitPs  land, 
making  him  liable,  notwithstanding  a  concur- 
rent cause.— Coleman  v.  Bennett , (Tenn.)  734. 
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Testimony  held  sufficiently  certain  to  author- 
ize a  verdict  for  damages  from  the  overflow 
caused  by  the  obstruction  of  a  stream.— Coleman 
T.  Bennett  (Tenn.)  734. 

Declaration  and  evidence  held  to  make  a  case 
of  permanent  injury  to  land  from  the  obstruc- 
tion of  a  stream,  where  the  damages  are  the 
consequent  depreciation  in  the  market  value.— 
Coleman  v.  Bennett  (Tenn.)  734. 

WAYS. 

Public  ways,  see  "Highways";  "Municipal  Gor- 
porations,'*  H  8,  9. 

WIDOWS. 

Dower,  see  "Dower." 

Rights  nnder  statutes  of  descent  and  diatriba- 
non,  see  "Descent  and  Distribution,"  1 1. 

WILLS. 

See   "Descent   and   Distribution";    "Ezecutots 

and  Administrators." 
Construction    and    execution    of    powers,    see 

"Powers,"  i  1. 
Construction    and    execution    of    trosts,     see 

"Trusts." 
Courts  of  probate,  see  "Courts."  {  4. 
Restrictions  on  per^tnities,  see  "Perpetuities." 

§   1.    OoBstmotloB. 

A  certain  devise  of  land  held  to  create  only  a 
life  estate— Call  v.  Shewmaker  (Ky.)  749. 

A  provision  in  a  will  construed,  and  held  not 
to  be  a  limitation  on  a  fee  given  the  wife,  and 

hence  not  to  empower  the  legatee  under  the 
limitation  to  recover  from  the  wife's  admiuis- 
trator. — Cox  v.  Anderson's  Adm'r  (Ky.)  953. 

A  fee  simple  is  vested  in  the  children  of  M. 
by  a  will  devising  property  to  them,  witbout 
further  words,  and  ther«after  appointing  D. 
trustee  to  control  the  property  daring  their  lives. 
— Dulin  V.  Moore  (Tex.  Civ.  App.)  94. 

Where  a  will  devises  property  in  tee  simple 
to  certain  persons,  a  snbseqnent  provision  ap- 
pointing D.  trustee  to  control  the  property  dur- 
ing their  Mves  is  repuguant  to  the  nature  of  the 
estate  devised,  and  is  void.— Dulin  v.  Moore 
(Tex.  Civ.  App.)  94. 

A  will  devising  property  to  the  children  of 
M.,  and  thereafter  appointmg  D.  trustee  to  con- 
trol during  the  lives  of  such  children  the  prop- 
erty devised  to  them,  vests  the  title  thereto  in 
the  children.— Dulin  v.  Moore  (Tex.  Civ  App.) 
!)4. 

WITHDRAWAL 

Of  execution,  see  "Elzecutiou,"  {  2. 

WITNESSES. 

See  "Depositions";    "Evidence." 
Absence  of,  ground  for  continuance,  see  "Con- 
tinuance"; "Criminal  Law,"  1 10. 
Experts,  see  "Evidence,"  (  11. 
Opinions,  see  "Evidence,"  f  11. 
Perjury,  see  "Perjury." 
Separation  and  exclusion  at  trial,  see  "Trial,"  { 

$   1.    OomiMteiiey. 

A  widow  is  competent  to  testify,  against  her 
husband's  estate,  in  an  action  for  services  ren- 
dered the  husband,  that  the  latter  employed 
plaintiff. — Graves  v.  Graves  (Ark.)  644. 

In  an  action  for  a  settlement  of  partnership 
accounts,  the  testimony  of  a  surviving  partner 
as  to  transactions  with  his  deceased  partner  is  I 
incompetent- Garnett  v.  Wills  (Ky.)  685.  I 


Where  an  administrator  had  taken  the  depo- 
sitions of  defendant's  brother  and  sister  in  an 
action  to  aet  aside  a  doed  from  decedent  to  de- 
fendant, defendant  was  entitled  to  testify  as 
to  the  conveyance,  under  Civ.  Oode  Prac.  f 
eOfi.  subd.  2.— Kuhn's  Adm'r  T.  Kahn  (Ky.) 
1077. 

In  an  action  to  set  aside  a  deed  by  which 
land  was  conveyed  from  a  wife  to  her  hus- 
band, evidence  of  the  wife  as  to  wliat  occur- 
red when  her  acknowledgment  was  taken  held 
not  objectionable  as  a  communicatiou  IjetweeD 
husband  and  wife  or  a  transaction  by  him 
with  her.— Dilk>n  v.  DUlou  (Ky.)  1090. 

Under  Rev.  St.  1899,  i  4652,  it  was  error  to 
permit  defendants  in  ejectment  to  testify  that 
a  deed  of  trust,  executed  by  them  to  a  deceased 
grantee,  and  under  which  plaintiffs  claimed, 
was  a  forgery.— Patton  t.  Fox  (Ho.  Sup.)  287. 

The  privilege  of  secrecy  as  to  professional 
information  obtained  by  a  physician  from  a  pa- 
tient may  be  waived  by  tne  latter.— Keller  r. 
Home  Life  Ins.  Co.  (Mo.  App.)  612. 

There  is  no  public  policy  which  forbids  a 
waiver  by  a  patient  of  the  professional  secrecy 
imposed  on  a  physician  in  favor  of  a  patient. — 
Keller  v.  Home  Life  Ins.  Co.  (Mo.  App.)  612. 

A  party  may  waive  any  right  conferred  by 
law  for  his  benefit,  where  the  waiver  does  not 
conflict  with  public  policy.— Keller  v.  Home 
Life  Ins.  Co.  (Mo.  App.)  612. 

Where  a  transaction  takes  place  between 
plaintiff  and  the  agent  of  a  fraternal  society, 
and  the  agent  dies,  plaintiff  is  not  a  compe- 
tent witness  to  prove  conversations  showing  a 
waiver  x)t  the  rights  of  the  society. — W^inter  v. 
Supreme  luodge  K.  P.  (Mo.  App.)  662. 

Testimony  on  voir  dire  of  child  held  to  show 
her  competency  as  a  witness. — Sancedo  ▼.  State 
(Tex.  Or.  App.)  142. 

Evidence  that  two  of  the  three  makers  of  a 
note  signed  as  sureties  held  improperly  admit- 
ted in  an  action  thereon  by  the  guardian  of 
heirs  of  the  deceased  payee.— Neitch  v.  Hill- 
mann  (Tex.  Civ.  App.)  494. 

In  an  action  on  a  note  by  administrator,  evi- 
dence as  to  a  payment  held  inadmissible,  as  re- 
lating to-transactions  with  a  deceased  person. — 
Neitch  V.  Hillmann  (Tex.  Civ.  App.)  494. 

The  admission  of  plaintifTs  testiinouy  as  to 
a  transaction,  objected  to  on  llie  ground  that 
it  was  a  statement  of  a  transaction  with  a  de- 
ceased person,  held  not  reversible  error  where 
the  same  facts  were  established  by  defendants. 
—Clarke  v.  Adam  (Tex.  Civ.  App.)  1016. 

f  2.    Ezamlaatioa. 

Where  an  account  kept  was  accidentally  de- 
stroyed, and  from  the  fragments  aggregates  of 
the  items  were  transcribeid  into  a  book,  they 
coold  be  used  to  refresh  the  memory  of  the 
witnesses  who  took  part  in  the  preparation  of 
the  copy.— Stephan  v.  Metzger  (Mo.  App.)  625. 

In  an  action  for  damages  to  a  building  caused 
by  an  explosion,  where  a  witness  testified  to 
the  total  damage  and  that  he  had  the  contract 
to  repair  the  woodwork,  it  was  error  for  the 
court  to  refuse  to  require  him  to  state  on  cross- 
examination  what  he  was  to  receive  for  such 
repairs.- Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Com- 
mini  (Tex  Civ.  App.)  118. 

A  party  may  state  on  cross-examination  that 
the  reason  he  remembers  the  testimony  of  liis 
opponent  on  a  former  trial  is  because  he  saw 
it  written  down. — McBane  T.  Angle  (Tex.  Cir. 
App.)  433. 

(  3.     Credibility,    liap««cluaent,    eon<T«> 
diotioB.  and  oorroboratiiut. 

Where,  on  a  prosecution  for  murder,  defend- 
ant testifies  in  his  own  behalf,  U  is  proper  on 
cross-examination  to  permit  him  to  be  asked 
how   many   times   he  lias  been --Arrested,  and 
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what  for— Williams  t.  United  States  (Ind.  T.) 
871. 

Certain  declarations  of  the  father  of  accused 
to  the  mother  of  deceased  held  admissible  to 
contradict  the  statement  of  the  father  as  a 
witness  that  the  accused  was,  at  the  date  of 
the  homicide  and  previous  thereto,  insane. — Cox 
T.  Commonwealth  (Ky.)  709. 

Where  evidence  is  offered  in  rebuttal  to  con- 
tradict statements  of  witnesses,  a  proper  foun- 
dation must  be  laid  by  identification  of  the  time 
and  place  of  supposed  conversation. — Krup  v. 
Corley  (Mo.  App.)  600. 

One  whose  witness  unexpectedly  gives  evi- 
dence against  him  may  ask  him  if  he  did  not  on 
a  certain  occasion  make  a  contrary  statement; 
but  such  statement,  being  denied,  cannot  be 
proved  by  other  witnesses,  unless  admissible 
as  independent  evidence.— Record  v.  Chickasaw 
Cooperage  Co.  (Tenn.)  334. 

Redirect  examination  of  a  witness  as  to  state- 
ments inquired  about  on  cross-examination  held 
proper.— Barber  v.  State  (Tex.  Cr.  App.)  516. 


WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 
Liens." 

Services  performed  without  a  previous  agree- 
ment that  they  are  to  be  gratuitous  constitutes 
a  valid  claim  for  their  reasonable  value. — Low- 
rey  r.  Danforth  (Mo.  App.)  38. 


WRITS. 

See  "Process." 

PartimUar  writs. 
See  "Certiorari":    "Kxecutiou"' ;    "Injunction"; 

"Mandamus":    "Prohibition";    "Replevin." 
Writ  of  error,  see  "Appeal  and  Error." 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant" 
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